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THE 

AMERICAN  AND  ENGLISH 

ENCYCLOPEDIA  OF  LAW. 


FEUD.  —  A  feud  is  a  fee ;  a  grant  of  land  by  a  feudal  superior  or  lord,  to 
be  held  by  the  grantee  in  return  for  certain  services  to  be  rendered  him. 

FEUDAL  ACTIONS. —  The  real  actions  were  anciently  known  as  feudal 
actions.^ 

FEUDAL  SYSTEM.  —  See  the  titles  Real  Property  ;  Tenure;  Title. 
FEW. —  An  indefinite  word  of  number,  whose  use  is  insufficient  where 
-exactness  is  necessary,3  and  whose  meaning  in  a  contract  is  for  the  jury. 

plaintiff  was  justified  in  inferring  that  for  the 
bulk  of  his  stone  the  defendant  had  a  place  of 
deposit  and  only  wanted  additional  room  for  a 
small  excess,  for  a  few  stone.  Under  this  per- 
mission defendant  was  not  justified  in  covering 
six  lots  with  heavy  boulders  to  a  height  of 
fourteen  to  eighteen  feet.  The  thing  done  was 
gravely  and  substantially  in  excess  of  the 
thing  granted,  and  the  license  averred  does 
not  cover  or  excuse  the  act."  Wheelock  v. 
Noonan,  108  N.  Y.  179. 

Nuisances.  (See  also  the  title  Nuisances.)  — 
In  State  v.  Luce,  9  Houst.  (Del.)  399,  it  was 
said:  "  When,  with  reference  to  an  alleged 
nuisance,  the  people  or  citizens  of  a  neigh- 
borhood or  the  public  are  mentioned,  it  does 
not  mean  all  the  people,  or  of  the  public,  but 
only  such  considerable  number  of  them  as  to 
show  that  more  than  a  few  merely  are  meant. 
No  general  definition  can  be  given  to  denote 
precisely  what  is  meant  by  few  or  '  many,'  nor 
can  any  be  precisely  given  of  the  limits  ex- 
pressed by  the  term  '  neighborhood.'  It  is' 
sufficient  to  say  of  the  latter  term  that  in  the 
case  of  an  operating  nuisance,  every  part  is  in 
the  neighborhood  which  is  affected  by  it.  Few 
and  '  many  '  are  to  be  considered  with  reference 
to  the  surroundings.  If  there  is  a  nuisance 
affecting  a  place  and  a  very  small  number  only 
are  victims  of  it,  it  would  be  an  injury  to  but 
a  few;  and  while  they  would  have  their  sep- 
arate actions  for  compensation  in  damages  for 
the  injury,  there  would  be  no  public  evil  for 
an  indictment." 

4.  Question  of  Fact.  —  A  retail  bookseller  and 
a  publisher  entered  into  an  agreement  by 
which  the  bookseller  was  to  sell  the  entire 
edition  of  a  book,  the  publisher  reserving  the 
privilege  of  selling  at  retail  "  what  few  copies 
might  be  demanded  "  through  him  without 
commission  to  the  bookseller.  It  was  held 
that  it  was  for  the  jury  to  say  what  should  be 
considered  a  few  copies  within  this  agreement. 
The  court  said:  "  We  cannot  presume  appel- 
lant for  a  moment  supposed  that  the  expres- 
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1.  Feud.    (See  also  Fee,  vol.  12,  p. 
Sweet's  Law    Diet.;    1    Washburn   on  Real 
Prop.  (5th  ed.)  18;  2  Black.  Com.  45;  Burgess 
».  Wheate,  1  W.  Bl.  133;  Wallace  v.  Harm- 
stead,  44  Pa.  St.  499. 

In  its  original  acceptation  feud  means  land 
which  was  granted  to  be  held  of  a  lord,  as 
opposed  to  allodial  land.  Digby's  Law  of 
Real  Property  31.  It  has  a  second  meaning, 
viz.,  an  estate  of  inheritance  as  opposed  to  an 
estate  for  life.  Digby's  Law  of  Real  Property 
59,  note. 

Feuda.  —  In  Priest  v.  Cummings,  20  Wend. 
(N.  Y.)  349,  it  was  said:  "  According  to  the 
doctrine  of  the  feudists,  interests  in  land  were 
divided  into  but  two  kinds,  feuda  atztiqua  and 
feuda  nova,  which  are  denned  to  be  those  to 
which  the  possessor  succeeds  as  heir  to  his 
ancestor  and  those  which  he  has  acquired  in 
•some  other  way.  1  Sandf.  on  Herit.  Sue.  30; 
Beame's  Glanv.  143.  In  the  first  case  the  pos- 
sessor is  seized  of  the  land  by  descent,  but 
in  the  latter,  by  conquest,  pcrq uisitio,  or  pur- 
chase. When  an  estate  comes  to  a  man  from 
his  ancestor  without  writing,  that  is  a  descent; 
but  when  a  person  takes  anything  from  an 
ancestor  or  others,  by  deed,  will,  or  gift,  and 
not  as  heir  at  law,  that  is  a  purchase."  See 
.also  Purchase,  and  see  the  title  Succession. 

2.  3  Black.  Com.  117.  See  also  Real  Ac- 
tions. 

3.  Few.  —  Kerby  v.  England,  2  C.  &  P.  300, 
12  E.  C.  L.  135. 

Thus,  in  Butts  v.  Stowe,  53  Vt.  600,  a  notice 
■of  injury  due  to  a  defective  highway  was  held 
insufficient  where  such  an  indefinite  expression 
as  "  a  few  rods  "  was  used.  See  generally  the 
title  Highways. 

Few  Stone.  —  Under  a  parol  license  without 
consideration  the  licensee  was  allowed  to 
place  a  few  stone  upon  the  land  of  the  licensor. 
In  construing  this  license,  the  court  said: 
"  The  finding  shows  permission  asked  for  a 
Jew  stone,  described  as  a  portion  of  what  de- 
iendant  was  getting  from  the  boulevard.  The 
13  C.  of  L.— 1 


Definitions, 


F.  F.  —  FID  EI  COMMISSUM. 


Definitions. 


F.  F.    (See  FIERI  Facias,  post.)  —  An  abbreviation  of  fieri  facias. 

F.  G.  A.  —  An  abbreviation  of  "  free  of  general  average." 

FICTION  OF  LAW.  —  An  assumption  as  a  fact  of  a  possible  thing  which 
is  not  true,  for  the  advancement  of  justice,  and  which  the  law  will  not  allow 
to  be  disproved.1 

FICTITIOUS.  —  "Fictitious"  is  defined  to  mean  feigned;  imaginary;  not 
real ;  counterfeit ;  false  ;  not  genuine.2 

FIDEI  COMMISSUM.  —  In  civil  law  this  term  denoted  a  trust.3 


sion  '  a  few  copies  '  could  be  construed  to 
embrace  so  large  a  number.  It  is  a  question 
for  the  jury  to  say,  from  the  size  of  the  edition, 
and  all  the  circumstances  of  the  case,  what 
number  should  be  regarded  as  a  few  copies. 
But  it  is  manifest  thai  appellees  could  not  sell, 
under  that  reservation,  over  one-third  of  the 
edition.  Nor  had  they,  under  the  agreement, 
any  right  to  advertise  the  books  for  sale,  and 
solicit  orders  for  their  sale."  Myers  v.  Gross, 
59  111.  438.  See  also  the  title  Questions  of 
Law  and  Fact. 

1.  Fiction  of  Law.  —  Burr.  Law  Diet.  Fictio, 
in  the  civil  law,  was  a  term  of  pleading  applied 
to  a  false  averment  on  the  part  of  the  plaintiff 
which  the  defendant  was  not  allowed  to 
traverse.  Maine's  Ancient  Law  25.  In  Eng- 
lish law  the  fiction  is  an  ancient  substitute  for 
legislation.  It  is  "  any  assumption  which 
conceals  or  affects  to  conceal  the  fact  that  a 
rule  of  the  law  has  undergone  alteration,  its 
letter  remaining  unchanged,  its  operation 
being  modified.  *  *  *  The  fact  is  that  the 
law  has  been  wholly  changed.  The  fiction  is 
that  it  remains  what  it  always  was."  Maine's 
Ancient  Law  26.  "  A  fiction  of  law  is  an  alle- 
gation in  legal  proceedings  that  does  not  ac- 
cord with  the  actual  facts  of  the  case,  and 
which  may  therefore  *  *  *  be  contradicted 
for  every  purpose  except  to  defeat  the  bene- 
ficial end  for  which  the  fiction  is  invented  and 
allowed."  Woodbury,  J.,  in  New-Hampshire- 
Strafford  Bank  v.  Cornell,  2  N.  H.  324. 

"  A  fiction  of  the  law  '  is  defined  to  be  a 
legal  assumption  that  a  thing  is  true  which  is 
either  not  true,  or  which  is  as  probably  false 
as  true;  the  rule  on  this  subject  being  that  the 
court  will  not  endure  that  a  mere  form  or  fic- 
tion of  law,  introduced  for  the  sake  of  justice, 
should  work  a  wrong  contrary  to  the  real  truth 
and  substance  of  the  thing.'  Per  Lord  Mans- 
field, C.  J.,  Johnson  v.  Smith,  2  Burr.  962; 
Broom's  Legal  Maxims  128."  Hibberd  v. 
Smith,  67  Cal.  561. 

In  fictione  juris  subsistit  cequitas.  A  fiction 
of  law  exists  for  the  purpose  of  doing  justice 
in  the  particular  case.  Clarke  v.  Bradlaugh, 
7  Q.  B.  Div.  153. 

"  Fictions  of  law  hold  only  in  respect  of  the 
ends  and  purposes  for  which  they  were  in- 
vented. When  they  are  urged  to  an  inlent  and 
purpose  not  within  the  reason  and  policy  of 
the  fiction,  the  other  party  may  show  the 
truth."  Mansfield,  C.  J.,  in  Morris  v.  Pugh,  3 
Burr.  1243.  See  also  Low  v.  Little,  17  Johns. 
(N.  Y.)  348;  Mostyn  v.  Fabrigas,  1  Cowp.  177. 
See  in  general  Maine's  Ancient  Law,  c.  2,  and 
2  Cent.  L.  J.  382. 

2.  Stein  v.  Howard,  65  Cal.  616. 
Fictitious  Payee.  —  See  the  litle  Bills  of  Ex- 


change and  Promissory  Notes,  vol.  4,  p. 
115.  See  also  Clutton  v.  Attenborough,  (1895)^ 
2  Q.  B.  307,  (i8g7)  App.  90. 

Fictitious  Suits.  —  See  9  Encyc.  of  Pl.  and 
Pr.  719,  title  Friendly  Suits. 

Fictitious  or  Assumed  Name.  (See  also  the 
title  Insurance.) —  In  Pollard  v.  Fidelity  F.  Ins. 
Co.,  1  S.  Dak.  570,  it  is  said  that  where  the 
Christian  name  or  names  by  which  a  party  is- 
presently  known  are  different  from  those  given 
him  at  his  baptism,  or  by  which  he  was  for- 
merly known,  it  is  a  question  of  fact  whether 
such  new  name  is  a  "fictitious  or  assumed 
name."  Consequently,  whether  evidence  of  a 
general  usage  of  insurance  companies  to  can- 
cel policies  obtained  under  "fictitious  or  as- 
sumed names  "  as  soon  as  such  fact  is  known 
to  them  is  admissible  or  not,  depends  in  each 
case  upon  whether  the  evidence  would  support 
a  finding  that  such  new  name  was  a  "fictitious 
or  assumed  name." 

Fictitious  Increase  of  Stock.  (See  also  the 
title  Stock.)  —  The  Constitution  of  California 
provided  that  all  fictitious  increase  of  the  stock 
or  indebtedness  of  a  corporation  should  be 
void.  In  Stein  v.  Howard,  65  Cal.  616,  it  was 
held  that  the  increase  of  the  capital  stock  of  a 
corporation  and  the  issuing  of  additional 
shares  to  be  sold  at  less  than  the  nominal  par 
value  of  the  stock  to  supply  a  fund  necessary 
for  the  use  of  the  corporation  was  not  such  a 
fictitious  increase  of  stock.  The  court  said: 
"  Webster's  Dictionary  defines  the  word  ficti- 
tious to  mean  feigned,  imaginary,  not  real, 
counterfeit,  false,  not  genuine.  The  circum- 
stances under  which  the  stock  is  proposed  to- 
be  issued  and  sold,  as  above  stated,  are  that 
the  corporation  has  actual  need  of  monev  for 
the  purposes  of  its  business,  that  the  stock  is 
proposed  to  be  sold  at  the  actual  market  value 
of  the  stock  of  the  corporation,  and  to  be  sold 
only  in.  such  quantities  as  may  produce  the 
requisite  funds.  Under  such  circumstances, 
we  think,  it  cannot  be  held  that  the  issue  is 
fictitious.  Ferhaps  it  might  be  asked  at  what 
price  should  stock  be  offered  for  sale  in  order 
to  make  the  issue  fictitious.  We  apprehend 
that  no  direct  and  positive  answer  can  be 
given.  The  constitution  has  given  no  defini- 
tion of  the  word  fictitious;  it  has  not  declared 
what  was  meant  by  the  use  of  that  word, 
further  than  what  the  word  itself  implies, 
taken  in  connection  with  the  context.  We 
apprehend  that  in  ascertaining  the  purport  of 
the  word,  or  rather  its  application,  we  must 
take  into  consideration  the  surrounding  cir- 
cumstances." 

3.  See  the  titles  Trusts  and  Trustees;  Uses. 
And  see  Ducloslange  v.  Ross,  3  La.  Ann.  432; 
Gaines  v.  Chew,  2  How.  (U.  S.)  619. 
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CROSS-REFERENCES. 

For  matters  of  Substantive  Raw  and  Evidence  related  to  this  subject,  see  the 
lollowlg  titles  in  this  work:  CREDIT  INSURANCE,  vol.  8,  p.  235;  HAIL 
INSURANCE  ■  INSURANCE;  LIGHTNING  INSURANCE j  LIVE- 
STOCK 'INSURANCE;  RENT  INSURANCE  ;  TITLE  INSURANCE 

I  Scope  of  Article.  —  By  some  of  the  authorities  the  term  "  guaranty 
insurance"  is  used  in  a  very  comprehensive  sense,  and  is  made  to  include, 
among  other  forms  of  insurance,  real-estate  guaranty  insurance.1  But  it 
seems  that  guaranty  insurance  relates  more  particularly  to  guaranty  against 
loss  arising  from  the  infidelity  of  employees  and  against  loss  by  reason  of 
breaches  of  contract,  such  as  credit  guaranty,2  and  this  discussion  will  be  con- 
fined to  a  treatment  of  fidelity  and  guaranty  insurance  in  this  restricted  sense. 

II  Guaranty  of  Fidelity  of  Employee  —  1.  In  General.  —  Perhaps  the 
most 'frequent  instance  of  guaranty  insurance  is  found  in  the  case  of  policies 
guaranteeing  the  employer  against  the  infidelity  or  dishonesty  of  an  employee.-*  ' 

Guaranty  Against  Dishonesty  of  Employee.  -  Thus,  under  a  guaranty  policy  insur- 
ing a  bank  against  such  loss  as  might  be  occasioned  to  the  bank  by  the  want 
of  integrity,  honesty,  or  fidelity,  or  by  the  negligence,  defaults,  or  irregulari- 
ties "  on  the  part  of  one  of  its  officials,  it  has  been  held  that  where  the  official 
subsequently  allowed  certain  persons  to  overdraw  their  accounts  while  he 
knew  that  they  were  not  able  to  pav  the  amount  of  overdraft,  and  while  mix- 
ing up  with  them  in  brokerage  transactions,  the  insurance  company  was 
responsible  to  the  bank  for  the  irregularity,  especially  as  it  appeared  that  the 

1.  Guaranty  Insurance  in  Comprehensive  Sense.        3.  The  cases  herein  cited  are  chiefly  of  this 

~2  Re7tricledns\UnTenofe'''  Guaranty  Insurance  "as  °  Employer's  Liability  Insurance.  - 1  n  People  * 

Used  in  This  Article.-/;/  re  Hogan,  (N.  Dak.  Fidelity,  etc.,  Co.,  153  HI.  32,  it  was  said:  An 

ill)  78  N  W  Rep.  1051.  employer's  liability  insurance  business,  as  we 

Credit  Guaranty.  —  A  full  discussion  of  credit  understand  it,  is  a  spec.es  of  guaranty  msur- 

Kuaranty  will  be  found  in  vol.  8,  p.  235.  ance."  Citing  9  Am.  and  Eng.  Encyc.  of  Law 
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manager  concealed  the  fact  of  the  overdraft  from  the  head  office  by  fictitious 
returns,  and  acted  in  improper  concert  with  the  parties  whom  he  allowed  to 
overdraw. 1 

Guaranty  of  Diligence.  —  Also  where  an  employee  of  a  railroad  company  left  a 
large  sum  of  money  in  two  bags  in  his  room,  the  door  of  which  was  insecurely 
locked,  while  he  went  to  lunch,  and  during  his  absence  most  of  the  money 
was  carried  off,  it  was  held  that,  as  there  were  open  to  him  various  means  of 
safe  keeping,  of  which  he  neglected  to  avail  himself,  he  was  guilty  of  negli- 
gence so  as  to  render  the  guaranty  company  liable  to  the  employer  on  a  policy 
guaranteeing  that  the  employee  should  diligently  and  faithfully  perform  his 
duty.2 

2.  Validity  of  Policy.  —  (\  contract  of  an  insurance  company  guaranteeing 
the  honesty  of  employees  is  not  void  as  being  against  public  policy  on  the 
ground  that  the  effect  of  it  is  to  make  it  a  matter  of  indifference  to  the 
employer  whether  he  employs  honest  or  dishonest  agents  to  deal  with  his 
patrons  or  customers.3 

3.  Care  and  Diligence  Required  of  Insured  —  a.  In  General.  —  The  rule  has 
been  laid  down  that  in  this  form  of  insurance  the  nature  of  the  risk  forbids  the 
idea  of  any  implied  or  general  limitation  upon  the  guaranty  against  loss  by 
dishonesty,  and  the  insurer  must  provide  by  express  stipulation  for  even 
ordinary  prudence  on  the  part  of  the  assured  in  taking  measures  for  minimiz- 
ing the  risk  intended  to  be  insured  in  such  contracts.4 


(ist  ed.)  65.  For  a  discussion  of  this  subject 
see  the  title  Employers'  Liability  Insurance, 
vol.  11,  p.  9. 

1.  Guaranty  Against  Dishonesty  of  Employee. 
—  Toronto  Bank  v.  European  Assur.  Co.,  14 
L.  Can.  Jur.  186,  7  Rev.  Leg.  57.  See  also 
London  Guarantee,  etc.,  Co.  v.  Hochelaga 
Bank,  Quebec  L.  R.  3  Q.  B.  25. 

In  Benham  v.  United  Guarantee,  etc.,  Co., 
7  Exch.  744,  it  was  held,  under  a  policy  of 
guaranty  against  loss  occasioned  by  want  of 
integrity  of  the  secretary  of  a  literary  institu- 
tion, that  the  insured  was  entitled  to  recover 
the  loss  occasioned  by  the  embezzlement,  by 
this  officer,  of  funds  placed  in  his  hands  by 
the  insured. 

Also  under  a  contract  by  which  a  fidelity 
and  casualty  company  bound  itself  to  make 
good  to  a  bank,  to  a  specified  extent,  such 
pecuniary  loss  as  the  latter  might  sustain  by 
reason  of  the  dishonesty  of  a  named  employee 
in  connection  with  his  duties  as  receiving  tel- 
ler, "  or  the  duties  to  which,  in  the  employer's 
service,  he  may  be  subsequently  appointed  or 
assigned  by  the  employer,"  it  has  been  held 
to  be  the  right  of  the  bank,  without  notifying 
ths  company,  to  confer  upon  such  employee 
the  position  of  assistant  cashier  in  addition  to 
that  of  receiving  teller,  and  upon  this  being 
done  the  company  is  as  much  bound  to  make 
good  to  the  bank  losses  occasioned  during  the 
period  covered  by  the  contract  by  reason  of 
the  employee's  fraud  or  dishonesty  while  act- 
ing in  the  capacity  of  assistant  cashier  as  in 
that  of  receiving  teller.  Fidelity,  etc.,  Co.  v. 
Gate  City  Nat.  Bank,  97  Ga.  634. 

2.  Guaranty  Against  Negligence  of  Employee.  — 
He  Citizens'  Ins.  Co.,  16  U.  C.  L.  J.  334. 

3.  Validity  of  Fidelity  Insurance  Policies.  — 
Fidelity,  etc.,  Co.  v.  Eickhoff,  63  Minn.  170. 

4.  Care  and  Diligence  Required  of  Insured  in 
General.  —  Guarantee  Co.  of  North  America  v. 
Mechanics'  Sav.  Bank,  etc.,  Co.,  So  Fed.  Rep. 


766.    In  this  case  the  court  said:  "The  old- 
fashioned  bond  to  secure  fidelity  of  trust  ad- 
ministration being  a  contract  of  suretyship, 
strictly,  and  not  of  indemnifying  insurance^ 
in  the  expansion  of  the  modern  contrivance  of 
organizing  incorporated  companies  to  furnish 
a  guaranty  of  fidelity  these  contracts  naturally 
took  the  form  of  a  bond,  as  these  do,  rather 
than  that  of  a  policy  of  insurance.    But  as  to 
this  subject-matter  of  indemnity,  as  well  as  to 
the  multitude  of  others  formerly  covered  by 
bonds  to  which  the  principle  of  insurance  is 
being  so  comprehensively  applied,  the  general 
object  is  that  of  a  protection  as  broad  at  least 
as  that  afforded  by  the  old-fashioned  bond,  the 
form  of  which  has  been  assumed,  and'  for 
which  the  modern  contrivance  is  intended  to 
be  a  substitute.    Marine,  fire,  or  life  insur- 
ance against  the  destructive  forces  of  nature  is 
not   quite  the  same  thing  as  an  insurance 
against  the  dangers  of  dishonesty;  and,  the 
risk  being  of  an  entirely  different  nature!  the 
courts  must  interpret  the  contract  in  view  of 
this  difference,  applying  the  words  used  to 
the  purpose  of  covering  the  peculiarities  of  the 
risk  assumed  on  the  one  hand,  and  on  the 
other  intended  to  be  discarded  or  shifted  to 
others.    And  if  these  new  contracts,  whatever 
their  form,  are  to  be  turned  into  contracts  of 
insurance,  the  courts  will  be  careful  not  to 
again    perplex    themselves  with  regrettable 
technicalities  of  law  such  as  have  sometimes 
crept  into  the  older  contracts  of  insurance,  and 
have  required  statutes  for  their  removal.  In 
marine,  fire,  and  life  insurance  it  is  not  an  un- 
reasonable assumption  that  the  owner  knows 
more  intimately  than  others  can  know  the  con- 
ditions which  are  material  to  the  r'sk  assumed, 
and  it  is  therefore  not  unreasonable  to  require 
him  to  disclose  those  conditions  to  the  insurer, 
and  to  hold  him  strictly  to  that  duty.    But  in 
an  insurance  like  this  the  insurer  and  the  in- 
sured deal  at  arm's  length  with  each  other. 
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b  Stipulation  as  to  Notice  of  Acts  of  Infidelity  -  (i)  In  Gen- 
erai_  These  policies  often  provide  for  notification  by  the  insured  to  the 
Usurer  as  to  any  acts  of  dishonesty  or  infidelity  on  the  part  of  the  employee 
and  a  compliance  with  such  stipulation  is  necessary  to  a  recovery  upon  the 

Notice  of  Mere  Suspicion  Unnecessary.  -  Under  an  insurance  policy  pro- 
viding  that  the  company  shall  be  notified  in  writing  at  its  office  in  a  certain 
place"  of  any  act  o/the  part  of  the  employee  which  may  involve  a  oss  for 
which  the  company  is  responsible  under  the  policy,  as  soon  as  practicable  after 
he  occurrencePof  7such  act,  it  has  been  held  that  the  defendant  is  en  itled  to 
notice  in  writing  of  any  act  of  the  employee  which  comes  to  the  knowledge  of 


and  upon  a  plane  of  equal  opportunity  for  in- 
formation.   Indeed,  the  risk  does  not  depend 
so  much  on  conditions  of  fact  as  upon  a  mere 
judgment  about  human  character  in  the  sub- 
ject of   the  insurance  — his  individuality  of 
moral  qualities.    About  this  the  insurer  can 
inform  himself,  and  the  assured  is  not  pre- 
sumed to  know  anything,  as  in  the  case  of  the 
owner  of  a  property  or  a  life  which  has  been 
insured.    Hence  it  is  not  unreasonable  to  hold 
the  insurer  to  his  risk  in  the  broadest  sense 
that  is  required  to  indemnify  the  assured  for 
any   loss    by  dishonesty  which    falls  fairly 
within  the  employment  of  the  person  whose 
honesty   is   guaranteed,    and    to    permit  no 
escape  except  by  lines  of  retreat  or  avenues  of 
deliverance  cleaily  denned,  well  marked,  and 
mutually  understood  as  part  of  the  contract, 
evidenced  by  the  use  of  unambiguous  lan- 
guage for  that  purpose.     It  would  be  con- 
trary to  public  policy  to  inconsiderately  allow 
the  protection  afforded  by  this  new  insurance 
to  the  vast  business  interests  of  the  country, 
in  public  administration,  as  elsewhere,  to  be 
endangered  by  any  lesser  indemnity  than  that 
of  the" old  form  by  bond,  which  is  being  so 
rapidly  displaced,  the   new  contracts  being 
offered  by  the  companies  as  superior  to  the  old 
in  safety." 

1,  Stipulation  as  to  Notice  of  Dishonest  Acts.  — 

Thus  it  has  been  held  that  an  employer  who 
holds  a  guaranty  on  his  employee  is  bound  to 
inform  the  company  of  irregularities  in  the 
employee's  accounts,  according  to  agreement. 
Commercial  Mut.  Bldg.  Soc.  v.  London  Guar- 
antee, etc.,  Co.,  21  Rev.  Leg.  275. 

In  Harbour  Com'rs.  v.  Guarantee  Co.,  22 
Can.  Sup.  Ct.  Rep.  542,  the  facts  submitted  to 
the  court  were  as  follows:  A  guaranty  policy, 
insuring  the  honesty  of  W.,  an  employee,  was 
granted  upon  the  express  condition  that  the 
answers  in  the  application  contained  a  true 
statement  of  the  manner  in  which  the  business 
was  conducted,  and  accounts  kept,  and  that 
they  would  be  so  kept,  and  that  the  employers 
should,  immediately  upon  its  becoming  known 
to  them,  give  notice  to  the  guarantors  that  the 
employee  had  become  guilty  of  any  criminal 
offense,  entailing,  or  likely  to  entail,  loss  to 
the  employers,  and  for  which  a  claim  was 
likely  to  be  made  under  the  policy.  There 
was  a  defalcation  in  W.'s  accounts,  and  the 
evidence  showed  that  no  proper  supervision 
had  been  exercised  over  W.'s  books,  and  the 
guarantors  were  not  notified  until  a  week  after 
the  employers  had  full  knowledge  of  the  de- 
falcation and  W.  had  left  the  country.    It  was 


held,  affirming  the  judgment  of  the  court  be- 
low that  as  the  employers  had  not  exercised  the 
stipulated  supervision  over  W.  and  had  not 
given  immediate  notice  of  the  defalcation, 
they  were  not  eatitled  to  recover  under  the 

policv.  _  n 

Also  in  Molsons  Bank  v.  Guarantee  Co., 
Montreal  L.  R.  4  Super..  Ct.  376,  where  the 
condition  of  a  guaranty  bond  required  the  em- 
ployer to  give  notice  immediately  to  the  guar- 
antor of  any  criminal  offense  of  the  employee 
entailing  loss  for  which  a  claim  was  liable  to 
be  made  under  the  bond,  and  the  employer, 
although  aware  of  a  defalcation  on  the  25th, 
did  not  give  notice  to  the  guarantor  until  the 
27th  after  the  employee  had  fled  from  the 
country,  the  bond  was  held  to  be  forfeited. 
Compare  Commercial  Mut.  Bldg.  Soc.  v  Lon- 
don Guarantee,  etc.,  Co.,  Montreal  L.  K.  7 

Failure  to  Give  Notice  of  Speculation  Supposed 
to  Be  Discontinued.  —  Where  it  was  provided  in 
a  policy  that  the  assured  should  report  on  his 
becoming  aware  of  the  employee's  being  en- 
gaged in  speculation,  it  was  held  that  the  fail- 
ure to  notify  the  insurance  company  upon 
information  that  the  employee  had  at  one  time 
speculated,  but  had  ceased  to  do  so  would 
not  in  the  absence  of  proof  of  fraud  or  bad 
faith,  invalidate  the  policy,  although  it  subse- 
quently turned  out  that  the  information  as,to 
the  abandonment  was  untrue.  Guarantee  Co. 
of  North  America  v.  Mechanics'  Sav.  Bank, 
etc.,  Co.,  80  Fed.  Rep.  766. 

Notice  Confined  to  Acts  Discovered  Subsequent 
to  Contract.  —  Under  a  contract  of  guaranty 
containing  a  condition  that  the  insured  should 
within  ten  days  after  the  discovery  by  him  of 
any  fraud  or  dishonesty  of  the  person  em- 
ployed, and  of  a  matter  in  respect  to  which 
any  claim  might  be  intended  to  be  made,  give 
notice  in  writing  at  the  office  of  the  insurer,  as 
far  as  the  case  would  admit,  of  all  the  particu- 
lars thereof,  and  after  any  such  discovery  the 
guaranty  should,  as  to  any  loss  by  any  act  of 
fraud  or  dishonesty  subsequent  thereto,  be  at 
an  end  it  has  been  held  that  the  true  meaning 
of  the  proviso  was  that  notice  was  to  be  given 
within  ten  days  after  the  discovery  of  any  act 
of  fraud  or  dishonesty  in  respect  of  which  a 
claim  was  intended  to  be  made,  and  not  that 
notice  was  to  be  given  upon  discovery  of  fraud 
or  dishonesty  that  had  taken  place  at  an  ante- 
cedent period,  before  the  contract  was  entered 
into  or  before  the  relation  of  employer  and 
employed  existed.  Byrne  v.  Muzio,  8  Ir.  L. 
Rep.  396. 
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the  plaintiff,  of  a  fraudulent  or  dishonest  character,  as  soon  as  practicable 
after  the  plaintiff  acquires  the  knowledge,  and  it  is  not  sufficient  to  defeat  the 
plaintiff's  right  of  action  upon  the  policy  that  it  be  shown  that  the  plaintiff 
may  have  had  suspicions  of  the  dishonest  conduct  of  the  employee.1 

(3)  Knozvledge  of  Coemployee  Not  Imputable  to  Employer.  —  Although  a 
guaranty  policy  required  a  bank,  upon  the  discovery  of  any  fraud  or  dis- 
honesty on  the  part  of  an  employee,  to  give  notice  thereof  to  the  insurance 
company,  and  also  immediately  after  knowledge  by  the  bank  of  the  occurrence 
of  any  act  on  his  part  involving  a  loss  to  the  company  of  more  than  one  hun- 
dred dollars  to  notify  the  company  of  such  loss,  yet,  if  such  policy  contained 
no  stipulation  making  it  in  the  least  incumbent  upon  the  bank  to  exercise  any 
diligence  or  care  in  inquiring  into  or  supervising  the  conduct  of  this  particular 
employee,  or  of  any  of  his  coemployees  in  the  service,  and  imposed  upon  it 
no  duty  of  vouching  for  the  fidelity  or  efficiency  of  the  latter,  or  of  requiring 
them  to  watch  and  report  upon  the  actions  and  doings  of  the  employee  whose 
fidelity  was  insured,  information  on  the  part  of  the  bank's  cashier  would  not 
be  imputable  to  the  bank  itself,  he  being  only  such  a  coemployee  as  to  the 
matters  concerning  which  the  company  had  stipulated  for  notice.2 

c  Legal  Prosecution  as  Condition  Precedent  to  Recovery.  

Sometimes  also  the  prosecution  of  the  employee  by  the  employer  for  his  fraud 
or  dishonesty  is  made  a  condition  precedent  to  recovery  under  the  policy.3 

4.  Effect  of  False  Representations  on  Part  of  Insured.  —  It  seems  to  be  a  gen- 
eral rule  that  if  statements  of  the  insured  which  are  made  a  part  of  the  con- 
tract with  the  insurer  involve  misrepresentations  or  concealment  of  facts,  the 
policy  will  be  avoided  thereby.4  But  it  has  been  held  that  the  contract  will 
not  be  affected  by  loose  parol  agreements,  or  by  concealment  of  facts  about 


1.  Notice  of  Mere  Suspicion  Unnecessary.  — 

American  Surety  Co.  v.  Pauly,  170  U.  S.  145. 
In  this  case  the  court  quoted  with  approval 
the  following  language  from  the  charge  of  the 
court  below.  "  He  may  have  had  suspicions 
of  irregularities;  he  may  have  had  suspicions 
of  fraud;  but  he  was  not  bound  to  act  until  he 
had  acquired  knowledge  of  some  specific  fraud- 
ulent or  dishonest  act  which  might  involve  the 
defendant  in  liability  for  the  misconduct. 
*  *  *  After  acquiring  it,  it  was  his  duty, 
not  as  soon  as  possible  to  transmit  informa- 
tion of  it  to  the  defendant,  but  to  do  it  with 
reasonable  promptness.  He  was  not  bound 
the  first  day  or  the  next,  necessarily,  to  give 
notice,  but  he  was  to  give  notice  within  a 
reasonable  time." 

2.  Knowledge  of  Coemployee  Not  Imputable  to 
Employer.  —  Fidelity,  etc.,  Co.  71.  Gate  City 
Nat.  Bank,  97  Ga.  634. 

3.  Legal  Prosecution  as  Condition  Precedent  to 
Recovery.  —  London  Guarantie  Co.  v.  Fearnley, 
L.  R.  5  App.  911.  In  this  case  the  parties  en- 
tered into  a  contractof  insurance  by  which  the 
insurance  company,  in  consideration  of  certain 
premiums,  paid  and  to  be  paid,  and  subject  to 
the  conditions  therein  expressed,  agreed  to 
make  good  to  the  extent  of  one  thousand 
pounds  the  pecuniary  loss  sustained  by  the  in- 
sured by  reason  of  such  fraud  or  dishonesty 
on  the  part  of  a  servant  as  should  amount  to 
embezzlement  of  money.  It  was  expressly  de- 
clared that  the  conditions  therein  contained 
should  be  conditions  precedent  to  the  right  of 
the  insured  to  recover  under  the  policy.  A 
proviso  in  the  policy  read  as  follows:  "  Pro 
vided  that  the  employer  shall,  if  and  when  re- 
quired by  the  company  (but  at  the  expense  of 


the  company,  if  a  conviction  be  obtained),  use 
all  diligence  in  prosecuting  the  employed  to 
conviction  for  any  fraud  or  dishonesty  (as 
aforesaid)  which  he  shall  have  committed,  and 
in  consequence  of  which  a  claim  shall  have 
been  made  under  the  policy,  and  shall,  at  the 
company's  expense,  give  all  information  and 
assistance  to  enable  the  company  to  sue  for 
and  obtain  the  reimbursement  by  the  employed 
or  by  his  estate  of  any  moneys  which  the  com- 
pany shall  have  become  liable  to  pay."  The 
claim  having  been  made  under  the  policy,  the 
directors,  before  admitting  or  denying  liability, 
required  the  insured  to  prosecute  the  employee 
criminally.  With  that  requisition  the  insured 
did  not  comply.  In  an  action  brought  to  re- 
cover the  sum  of  one  thousand  pounds  under 
tbe  policy,  it  was  held  that  the  proviso  as  to 
the  prosecution  of  the  employee  was  a  condi- 
tion precedent  and  furnished  a  defense  to  the 
action. 

4.  Contract  Avoided  by  Material  Misrepresenta- 
tions.—  Supreme  Council,  etc.,  v.  Fidelity, 
etc.,  Co.,  63  Fed.  Rep  59. 

Statement  Held  Not  to  Be  Misrepresentation.  — 

Where  the  certificate  made  previously  to  the 
renewal  of  a  bank  teller's  bond  stated  that  his 
books  and  accounts  had  been  examined  and 
found  correct,  it  was  held  that  so  long  as  the 
bank  officers  and  committee  acted  in  good 
faith,  such  examination  as  the  appointed  com- 
mittee thought  proper  and  sufficient  for  the 
protection  of  the  bank  and  its  stockholders 
would  satisfy  the  contract  as  made,  and  would 
be  truthfully  within  these  representations,  and 
if  anything  more  was  wanted  it  was  a  mat- 
ter for  special  agreement.  Guarantee  Co.  of 
North  America  v.  Mechanics'  Sav.  Bank,  etc., 
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Representations  have  been  held  to  vitiate  the  policy  » 


Co.,  80  Fed.  Rep.  777-  See  also  Supreme 
Council,  etc.,  v.  Fidelity,  etc.,  Co.,  63  Fed. 

^Statement  Held  Not  to  Be  Breach  of  Warranty. 

—  Where    preliminary  to  the  granting  ot  a 
guaranty  bond  to  a  bank  against  a  loss  arising 
from  the  dishonesty  of  the  cashier,  the  presi- 
dent of  the  bank,  upon  being  asked,  Have 
Vou  known  or  heard  anything  unfavorable  as 
to  his  habits  or  associations,  past  or  present 
or  of  any  matter  concerning  him  about  which 
■vou  deem  it  advisable  for  the  company  to 
make  inquiry?"  replied  in  the  negative,  it  was 
held  that,  treating  the  reply  as  a  warranty, 
there  was  no  breach  of  warranty  if  the  presi- 
dent was  answering  to  the  best  of  his  knowl- 
edge and  belief,  though  it  appeared  that  he 
had  been  informed  that  the  cashier  had  previ- 
ously engaged  in  gambling,  but  had  stopped 
and  though  it  further  appeared  that  the  cashier 
had  not  in  fact  discontinued  his  gambling. 
Guarantee  Co.  of  North  America  v.  Mechanics 
Sav.  Bank,  etc.,  Co.,  80  Fed.  Rep.  766. 

1.  Supreme  Council,  etc.,  v.  Fidelity,  etc., 
Co    63  Fed.  Rep.  48-  ,  . 

Statements  Made  by  Persons  Without  Authority. 
—It  has  been  held  that  representations  of  an 
officer  of  an  insured  organization  are  inadmis- 
sible to  change  in  any  way  the  contract  ot  in- 
surance  where  he  was  without  authority  to 
make  such  representations.  Supreme  Council, 
etc    v.  Fidelity,  etc.,  Co.,  63  Fed.  Rep.  59- 

2  Effect  of  False  Statement  as  to  Future.— 
Benham    v.  United  Guarantee,  etc.,  Co.,  7 
Exch    744     The  defendants  granted  to  the 
-plaintiff,  the  treasurer  of  a  literary  institution 
a  policy  of  guaranty  against  loss  occasioned 
by  the  want  of  integrity  of  W.,  the  secretary 
of  the  institution.    The  policy  recited  that  as 
the  basis  of  the  contract  for  such  guaranty  the 
plaintiff  had  lodged  at  the  office  of  the  defend- 
ants a  certain  statement  in  writing,  containing 
-a  declaration,  signed  by  the  plaintiff,  of  the 
truth  of  the  answers  thereby  given  to  the 
-questions  therein  contained.    This  statement 
contained  (among  others)  the  following  ques- 
tions and  answers:  "  Is  the  applicant  at  pres- 
ent in  your  employment,  and,  if  so.  in  what 
capacity;  and  has  he  hitherto  performed  the 
duties  of  his  situation  faithfully  and  to  your 
satisfaction?"    Answer:  "  He  is  secretary  to 
the  Marylebone  Literary  Institution."     '  Is 
the  applicant  personally  known  to  you  or  any 
of  your  firm;  or  by  whom  has  he  been  intro- 
duced or  recommended  to  you?"  Answer: 
"  Only  as  above."    "  In  what  capacity  do  you 
intend  to  employ  the  applicant?    And  with 
reference  to  this  question,  will  you  state,  as 
far  as  circumstances  will  permit,  (a)  the  nature 
of  his  intended  duties  and  responsibilities; 


*    *    (c)  the  checks  which  will  be  used  to 
secure  accuracy  in  his  accounts,  and  when  and 
how  often  they  will  be  balanced  and  closed; 
(d)  the  salary  or  emolument  which  will  be  paid, 
to  him.  and  how  and  when  it  will  be  paid 
The  respective  answers  were:     (a)  Mr.  W.  is 
secretary  of  the  Marylebone  Literary  InsUtu- 
tion    of  which  I  am  the  treasurer; 
(A  examined  by  finance  committee  every  fort- 
night- (J)  eighty  pounds  a  year  at  present. 
It  was  held  that  the  statement  that  the  ac- 
counts would  be  examined  by  the  finance  com- 
mittee every  fortnight  did  not  amount  to  a 
warranty,  but  was  a  mere  representation  ot 
the  intention  of  the   plaintiff;    and,  conse- 
quently, that  he  was  entitled  to  recover  in 
respect  of  a  loss  arising  from  the  want  of 
integrity  of  W.,  although  such  loss  was  occa- 
sioned by  the  neglect  to  examine  the  accounts 
in  the  manner  specified.  .  .  , 

But  where  a  guaranty  proposal  contained 
certain  statements  which  were  made  to  form 
nart  of  the  contract,  one  of  which  was  that  the 
books  of  D.,  the  officer  whose  fidelity  was  in- 
sured would  be  balanced  and  closed  at  the  end 
of  each  year,  and  that  the  cash  and  securities 
appearing  to  the  credit  of  the  insured  at  each 
balancing  time  would  be  examined  and  veri- 
fied by  the  auditors  as  required  by  statute,  and 
another  that  all  moneys  would  be  drawn  out 
from  the  bank  where  they  were  deposited  only 
by  authority  of  the  insured,  and  it  appeared 
that  there  was  no  audit  in  fact,  and  that  U. 
was  authorized  and  permitted  by  the  insured 
to  draw  money  from  the  bank  in  his  own 
name    without  the  knowledge  and  control  ol 
the  insured,  it  was  held  that  the  insurers  were 
not  liable.    Board  of  Education  v.  Citizens 
Ins.,  etc.,  Co.,  30  U.  C.  C  P.  132.  See :  also 
Haworth  v.  Sickness,  etc.,  Assur   Assoc.,  28 
Scot   L.  Rep.  394:  Harbour  Com  rs  v.  Guar- 
antee Co.,  22  Can.  Sup.  Ct.  Rep.  542- 

3  Effect  of  Proviso  Making  Any  Misrepresenta- 
tions Avoid  Policy.  -  Towle  v.  National  Guard- 
ian Ins.  Soc,  7  Jur.  N.  S.  1109.    In  this  case 
R    was  a  collector  of  taxes,  and  he  effected  a 
guaranty  policy  with  the  National  Guardian 
Insurance  Society.    Before  the  society  granted 
the  policy,  it  put  certain  questions  to  R  ,  toucn- 
ng  among  other  things  the  amount  of  money 
at  any  one  time  to  come  to  his  hands  and  be 
retained  by  him.    In  reply  to  these  questions, 
R  stated  that  he  was  "  to  collect  and  account 
for  the  sums  collected"  by  him;    that  the 
amount  of  money  which  he  was  to  receive  and 
retain  in  his  hands  was  "  from  one  hundred  to 
Jw! "hundred  pounds,"  and  "  not  longer  than 
a  week  "  that  his  accounts  would  be  checked 
weekly' by  the  surveyor  of  taxes;"  that  the 
balance  of  each  amount  would,  on  the  occa- 
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5.  Limitation  of  Period  of  Risk.  —  Doubt  frequently  arises  is  tn  th*  a 
over  which  the  liability  of  the  guaranty  company  is  to  extend  P 

LiabUity  for  Acts  of  Infidelity  Prior  to  Contract.  —  It  would  seem  to  be  the  rule  rhar 

where  an  insurance  company  simply  undertakes  to  guarantee  the  faithful  ™5 
honest  discharge  of  duty  of  an  employee,  it  will  not^pa^cm eaj S  iSf 
lation,  be  responsible  for  acts  of  infidelity  on  the  part  of  the  empCewE 
occurred  before  the  bond  was  executed.1  y  wnicn 

limitations  of  Period  of  Risk  Subsequent  to  Date  of  Contract.  —  The  period  of  risk  sub- 
were  material  to  the  contract.    London  West 
v.  London  Guarantee,  etc.,  Co.,  26  Ont  Reo 
520.  " 

1.  Liability  of  Insured  for  Employee's  Acts  Prior 
to  Contract. -Thus  a  fidelity  insurance  com- 
pany, by  its  bond,  covenanted  with  a  receiver 
engaged  in  operating  a  railroad  that,  during 
the  continuance  in  force  of  such  bond,  certain 
specified  employees  of  the    receiver  should 
faithfully  and  honestl  y  discharge  their  duties 
in  their  several  capacities,  and  shall  also  faith- 
fully and  truly  account  for  all  moneys  and 
property  and  other  things  which  may  come- 
into  their  possession  in  their  respective  em- 
ployments, whenever  thereto  required  by  the 
employer  or  a  duly  authorized  officer  in  that 
behalf,  and,  at  the  termination  of  their  said 
employments,  shall  surrender  and  deliver  up 
to  the  employer  or  a  duly  authorized  repre- 
sentative all  moneys,  books,  vouchers,  papers 
tickets,  and  all  other  property  belonging  to  the 
employer,  or  for  which  the  employer  shall  be 
liable  to  another,  or  other  party  or  parties, 
which  shall  then  be  or  which  ought  to  be  in 
the  hands,  possession,  or  custody  of  the  em- 
ployees, or  either  of  them;  and  the  company 
hereby  indemnifies  the  employer  against  all 
loss  which  the  employer  shall  sustain  by  reason 
of  the  default  of  any  or  either  of  the  employees 
in  the  premises,  not  exceeding  in  the  whole 
the  sum  or  sums  as  hereinafter  provided  "  It 
was  held  that  the  insurance  company  was  not 
liable  to  the  insured  in  damages  for  a  loss  re- 
sulting from  a  wrongful  delivery  of  freight  by 
one  of  its  employees,  in  consequence  of  which 
the  receiver  was  compelled  to  pay  the  value  of 
such  freight  to  its  true  owner,  the  wrongful 
delivery  having  occurred  before  the  bond  was 
executed;  and  that  this  is  so  notwithstanding 
the  employee,  at  the  termination  of  his  em 
ployment,  though  liable  to  do  so,  failed  and 
refused  to  pay  the  receiver  the  damages  which 
the   latter   had   sustained    because   of  such 
wrongful  delivery.    Dorsey  v.  Fidelity  etc 
Co.,  98  Ga.  456. 

Also  it  has  been  held,  where  the  evidence 
showed  that  a  teller  of  a  bank  indorsed  on  a 
parcel  of  banknotes  the  amount  which  it  was 
supposed  to  contain,  and  it  was  subsequently 
discovered  that  the  parcel  was  nine  thousand 
three  hundred  dollars  short,  and  it  was  also 
ascertained  that  a  deficiency  of  the  same 
amount  existed  in  the  teller's  account,  and 
had  been  during  several  years  skilfully  cov- 
ered up  and  concealed  from  the  authorities  of 
the  bank,  who  made  the  usual  inspections 
tnat  the  insurance  company  which  had  guar- 
anteed the  fidelity  of  the  teller  was  liable  for 
the  deficiency,  but  only  to  the  extent  which 
occurred  after  the  contract  was  made  La 
Banque  Nationale  t.  Lesperance,  4  Lee  N 
(Quebec)  147. 
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sion  of  such  check,  be  turned  over,  and  that 
such  balances  would  be  occasionally  tested  by 
his  employers.    The  whole  amount  of  taxes 
receivable  by  R.  in  a  year  was  nine  thousand 
pounds,  and  it  was  by  dividing  that  sum  by 
fifty-two  that  he  was  enabled  to  answer  as  he 
had  done  as  to  the  one  hundred  and  two  hun- 
dred pounds.    R.  absconded  in  default  to  the 
amount  of  six  hundred  and  fifty-four  pounds 
On  a  bill  filed  by  the  sureties  of  R.  against  the 
society  for  payment  to  them  on  the  guaranty 
policy  of  the  sum  of  six  hundred  and  fifty-four 
pounds,  it  was  held,  under  a  proviso  in  the 
policy  reciting  that  "any  misrepresentation 
whether  arising  from  false  statement,  or  from 
the  suppression  of  the  truth,  or  from  any  other 
cause,  in  any  declaration,  in  consequence  of 
which  any  policy  is  granted,  will  render  such 
policy  void  from  the  beginning,"  that  the  an- 
swer of  R.  as  to  the  sum  to  be  received  by  him 
weekly  was  incorrect,  and  that  as  such  inaccu- 
racy had  not  been  waived  by  the  insurance 
society,  or  communicated  to  it,  the  policy  was 
void. 

Ontario    Statute  —  Material   Statements.  —  By 

contract  in  writing,  made  in  1890,  the  defend- 
ants agreed  to  guarantee  the  plaintiffs  against 
pecuniary  loss  by  reason   of   fraud  or  dis- 
honesty on  the  part  of  an  employee  during  one 
year  from  the  date  of  the  contract,  or  during 
any  year  thereafter  in  respect  of  which  the  de- 
fendants should  consent  to  accept  the  premium 
which  was  the  consideration  for  the  contract. 
The  defendants  accepted  the  premium  in  re- 
spect of  each  of  the  three  following  years,  and 
gave  receipts  entitled  "  renewal  receipts',"  in 
which  the  premiums  were  referred  to  as'"  re- 
newal premiums."    It  was  held  that  the  con- 
tract was  a  contract  of  insurance  made  or 
renewed  after  the  commencement  of  the  On- 
tario Insurance  Corporations  Act,  1892,  within 
the  meaningof  section  33.    And  it  was  further 
held,  that  upon  the  true  construction  of  subsec- 
tion 2,  providing  as  follows:  "  No  contract  of 
insurance    made  or  renewed  after  the  com- 
mencement of  this  act  shall  contain    *    *  * 
any    *    *    *     proviso  providing  that  such 
contract  shall  be  avoided  by  reason  of  any 
statement  in  the  application  therefor,  or  induc- 
ing the  entering  into  of  the  contract  by  the 
corporation,  unless  such    *    *    *    proviso  is 
limited  to  cases  in  which  such  statement  is 
material  to  the  contract,  and  no  contract  within 
the  intent  of  section  2  of  this  act  shall  be 
avoided  by  reason  of  the  inaccuracy  of  any 
such  statement,  unless  it  be  material  to  the 
contract,  *  the  contract  could  not  be  avoided  by 
reason  of    misstatements  in  the  application 
therefor,  because  a  stipulation  on  the  face  of 
the  contract  providing  for  the  avoidance  thereof 
for  such  misstatements  was  not  in  stated  terms 
limned  to  cases  in  which  such  misstatements 
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sequent  to  the  date  of  contract  is  variously  limited  by  the  different  policies, 
as  where  the  risk  is  limited  to  a  loss  discovered  within  a  given  time  after  the 
expiration  of  the  guaranty  bond,1  or  to  a  loss  sustained  within  a  given  time 
prior  to  discovery.2 

6  Subrogation  of  Insurer  to  Rights  of  Insured.  —  When  the  guaranty  com- 
pany has  been  compelled  to  indemnify  an  employer  for  a  loss  sustained  by 
the  dishonesty  of  an  employee,  it  has  been  held  that  the  insurer  then  stands 
in  the  shoes  of  the  employer  and  has  the  right  to  be  subrogated  to  all  the 
rights  of  the  employer  in  the  prosecution  of  the  dishonest  employee.3 


1.  Bisk  Limited  to  Acts  Discovered  Within 
Given  Time.  —  Thus,  where  a  bond  limited  the 
risk  to  a  loss  sustained  and  "  discovered  during 
the  continuance  of  the  currency  of  this  bond, 
and  within  six  months  from  the  employee 
ceasing  to  be  in  the  said  service,"  it  was  held 
that,  to  hold  the  insurance  company  liable  on 
its  bond,  the  discovery  must  have  been  made 
within  six  months  after  the  expiration  of  the 
bond,  whether  the  employee  had  quit  the  said 
service  or  not.  Guarantee  Co.  of  North 
America  v.  Mechanics'  Sav.  Bank,  etc.,  Co., 
So  Fed.  Rep.  766. 

Where  a  fidelity  insurance  bond  provided 
that  the  insurer  would  be  liable  for  loss,  etc., 
discovered  within  six  months  from  "  the  death 
or  dismissal  or  retirement  of  the  employee 
from  the  service  of  the  employer,"  it  was  held 
that  the  mere  suspension  of  a  national  bank 
and  the  taking  possession  thereof  by  an  ex- 
aminer did  not  effect  the  "  retirement  "  of  the 
cashier;  but  where  he  actually  continued  to 
render  service  he  must  be  deemed  to  have 
remained  in  the  service  of  his  employer,  at 
least  until  the  appointment  of  a  receiver  by 
the  comptroller.  American  Surety  Co.  v. 
Pauly,  170  U.  S.  133,  160. 

2.  Risk  Limited  to  Acts  Discovered  Within 
Specified  Time  After  Commission.  —  Where  an 
employee's  bond,  containing  a  condition  for 
the  reimbursement  of  any  damage  sustained 
by  the  employer  for  the  dishonesty  and  in- 
fidelity in  the' performance  of  his  duties,  pro- 
vided that  "  any  claim  made  under  this  bond, 
or  a  renewal  thereof,  shall  embrace  and  coyer 
only  for  acts  and  defaults  committed  during 
its  currency,  and  within  twelve  months  next 
before  the  date  of  the  discovery  of  the  act  or 
default  upon  which  such  claim  is  based,"  it 
was  held  that  the  bond  did  not  extend  to  a  de- 
fault which  was  committed  more  than  twelve 
months  prior  to  discovery,  although  an  earlier 
discovery  was  prevented  by  the  fraudulent 
acts  of  the  employee.  Fidelity,  etc.,  Co.  v. 
Consolidated  Nat.  Bank,  71  Fed.  Rep.  116. 
See  also  Commercial  Mut.  BIdg.  Soc.  v.  Lon- 
don Guarantee,  etc.,  Co.,  Montreal  L.  R.  7  Q. 
B.  307. 

3.  Subrogation  of  Insurer  to  Rights  of  Insured. 

—  London  Guaranty,  etc.,  Co.  v.  Geddes,  22 
Fed.  Rep.  639.  In  this  case  the  court  said: 
"  The  only  question  raised  is  whether  this 
shows  such  a  case  of  fraud  as  justifies  the 
issue  of  a  capias.  It  is  very  clear  there  would 
be  no  liability  for  the  amount  claimed  in  this 
case  but  for  the  embezzlement  of  the  defend- 
ant as  charged.  If  this  defendant  had  faith- 
fully and  honestly  performed  his  duty  to  the 
railway  company,  the  plaintiff  would  have  had 
no  cause  of  action  against  him;  and  I  take  it 


there  can  be  no  legal  difference  in  the  relation 
which  this  guaranty  company  sustains  to  the 
defendant  and  the  relation  which  a  surety  on 
his  bond  would  have  sustained.    If  he  had 
asked  a  person  to  become  surety  on  his  bond, 
and  then  embezzled  the  money  of  his  em- 
ployer, and  the  surety  had  been  compelled  to- 
pay  it,  it  would  not  lie  in  the  mouth  of  the  de- 
fendant to  say  that  the  liability  to  the  surety 
did  not  arise  out  of  a  fraud.    I  find  no  special 
authority  on  this  question.    This  class  of  con- 
tracts is  new,  and  I  do  not  find  that  they  have 
been  very  much  before  the  courts  as  yet;  but 
it  seems  to  me  so  clear  there  is  hardly  room 
for  a  doubt  that  there  would  have  been  no 
right  of  action  but  for  the  fraud  of  the  defend- 
ant, and  it  seems  to  me  his  surety  should  have 
the  same    remedy  as  the  original  employer 
would  have.    The  surety  stands  in  the  shoes 
of  the  employer,  and  has  a  right  to  be  subro- 
gated to  all  the  rights  of  the  employer  in  the 
prosecution  of  dishonest  employees.    The  case 
is  largely  analogous   to  the  very  numerous 
class  of  cases  that  occur  in  our  admiralty 
courts,  where  insurance  companies  are  subro- 
gated to  the  place  of  the  insured  in  cases  of 
fraud  or  negligence  on  the  part  of  other  par- 
ties, whereby  losses  occur  to  ships  for  which 
an  insurance  company  is  liable  and  compelled 
to  pay  under  its  policies.    Further  than  that, 
it  seems  to  me  there  is  a  principle  of  public 
interest  involved  in  this  question  that  should 
entitle  this  plaintiff  to  all  the  remedies  that  the 
employer  would  have.    We  all  know  that  in 
cases  of  large  corporations,  whose  sole  busi- 
ness  it  is  to    make,    handle,    and  disburse 
money  for  the  benefit  of  their  stockholders,  or 
parties  interested  in  their  earnings,  if  they  get 
their  money  from  the  sureties  of  their  dis- 
honest employees,  they  will  not  prosecute  the 
employee  either  civilly  or  criminally.  They 
will  simply  stand  on  their  bond,  and,  if  they 
get  the  money  from  the  surety,  they  leave  the 
punishment  of  the  dishonest  servant  to  the 
man  who  has  suffered,  rather  than  spend  their 
money  in  prosecutions  which  either  directly 
or  indirectly  may  punish  the  wrongdoer;  and 
inasmuch  as  we  know  that  it  is  almost  the  uni- 
versal custom   for  bankers,  railroad  compa- 
nies, and  all    large  corporations,  employing 
numerous  agents  and  servants,  who  handle 
their  funds  in  one  capacity  or  another,  to  ex- 
act a  bond,  whether  it  may  be  such  a  policy  as 
this  or  the  ordinary  bond,  it  seems  to  me  the 
common  dictates  of  public  policy  should  give 
to  the  sureties  of  such  employees  the  same 
remedy  that  the  defrauded  employer  would 
have." 

It  has  been  held  that  where  the  bond  of  a 
guaranty  company  was  executed  at  the  request 
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7.  General  Principles  of  Interpretation.  —  The  rule  is  well  settled  that  con- 
tracts of  guaranty  insurance,  like  other  contracts,  are  to  be  construed  accord- 
ing to  the  sense  and  meaning  of  the  terms  which  the  parties  have  used  ;  and, 
if  they  are  clear  and  unambiguous,  their  terms  are  to  be  taken  and  understood 
in  the  plain,  ordinary,  and  popular  sense.1  But  if,  looking  at  all  the  pro- 
visions of  the  contract,  it  is  fairly  and  reasonably  susceptible  of  two  construc- 
tions, one  favorable  to  the  insured  and  the  other  favorable  to  the  insurance 
company,  the  former,  if  consistent  with  the  objects  for  which  the  bond  was 
given,  must  be  adopted,  and  this  for  the  reason  that  the  instrument  is  drawn 
by  the  attorneys,  officers,  or  agents  of  the  insurance  company.2 

III.  Guaranty  of  Performance  of  Contracts.  —  Policies  are  sometimes 
issued  for  the  purpose  of  guaranteeing  the  performance  of  contracts,  such  as 
the  completion  of  certain  work,3  the  payment  of  rents,4  the  prompt  payment 
of  a  promissory  note,5  or  the  payment  of  money  secured  by  a  debenture.0 

FIDUCIARY.  (See  also  the  title  TRUSTS  AND  TRUSTEES  and  the  references 
there  given.)  —  The  term  "  fiduciary  "  is  derived  from  the  Latin  fidnciarius, 
denoting  a  trustee,  and  as  used  in  our  law  denotes  any  one  who  holds  the 


of  the  employee  whose  honesty  was  to  be  guar- 
anteed, his  obligation  to  indemnify  the  guar- 
anty  company  is  coextensive  with  that  of  the 
company  to  reimburse  the  insured,  and  any 
provisions  in  the  bond  as  to  proof  of  liability 
binding  on  the  guaranty  company  are  equally 
binding  on  the  employee  in  an  action  brought 
by  the  company  against  him  to  recover  in- 
demnity for  what  it  has  paid  on  his  behalf. 
Fidelity,  etc.,  Co.  v.  Eickhoff,  63  Minn.  170. 

1.  General  Rule  of  Construction.  —  Guarantee 
Co.  of  North  America  v.  Mechanics'  Sav. 
Bank,  etc.,  Co.,  80  Fed.  Rep.  772. 

2.  Ambiguous  Terms  Construed  Against  Insurer. 
—  American  Surety  Co.  v.  Pauly,  170  U.  S. 
144.  See  also  Cotten  v.  Fidelity,  etc.,  Co.,  41 
Fed.  Rep.  506;  Guarantee  Co.  of  North  America 
v.  Mechanics'  Sav.  Bank,  etc.,  Co.,  80  Fed. 
Rep.  772. 

In  Supreme  Council,  etc.,  v.  Fidelity,  etc., 
Co.,  63  Fed.  Rep.  58,  it  was  said:  "  With 
reference  to  bonds  of  this  kind,  executed  upon 
a  consideration,  and  by  a  corporation  organized 
to  make  such  bonds  for  profit,  the  rule  of  con- 
struction applied  to  ordinary  sureties  is  not 
applicable.  The  bond  is  in  the  terms  pre- 
scribed by  the  surety,  and  any  doubtful 
language  should  be  construed  most  strongly 
against  the  surety  and  in  favor  of  the  in- 
demnity which  the  assured  had  reasonable 
ground  to  expect.  The  rule  applicable  to  con- 
tracts of  fire  and  life  insurance  is  the  rule,  by 
analogy,  most  applicable  to  a  contract  like  that 
in  this  case." 

3.  Guaranty  of  Completion  of  Work.  —  A  con- 
tractor agreed  to  build  two  houses  on  two  lots 
owned  by  a  trust  company  as  guardian.  The 
trust  company  agreed  to  advance  a  bond  of 
•one  thousand  dollars  on  each  house,  the  bonds 
to  be  secured  by  a  mortgage  on  the  lots.  A 
surety  company  guaranteed  the  completion  of 
the  buildings  to  be  erected  on  the  lots  under 
the  contract,  and  agreed  to  "  indemnify,  keep 
harmless,  and  insure  [the  plaintiff]  against  all 
loss  or  damage,  not  exceeding  two  thousand 
dollars."  The  contractor  received  from  the 
guardian  the  two  bonds  and  the  mortgage, 
and  pledged  them  to  other  parties.    After  dig- 


ging the  cellars  the  contractor  abandoned  the 
work.  The  guardian  brought  an  action 
against  the  surety  to  recover  the  amount  of 
the  bonds  delivered  to  the  contractor.  It  was 
held  that  the  surety  could  be  called  upon  to 
meet  its  own  engagement  when  the  fact  that 
the  builder  had  failed  to  meet  his  obligations 
became  apparent,  and  that  the  guardian  was 
entitled  to  recover  the  full  amount  necessary 
to  redeem  the  bonds.  Union  Trust  Co.  v. 
Citizens'  Trust,  etc.,  Co.,  185  Pa.  St.  217. 

4.  Guaranty  of  Payment  of  Rent.  —  See  Heller 
v.  Royal  Ins.  Co.,  of  Liverpool,  177  Pa.  St.  262. 

5.  Guaranty  of  Payment  of  Note.  —  See  Ellicott 
v.  U.  S.  Insurance  Co.,  8  Gill  &  J.  (Md.)  166. 

6.  Guaranty  of  Payment  of  Money  Secured  by 
Debenture.  —  The  plaintiff,  the  holder  of  a  de- 
benture which  matured  for  payment  on  Novem- 
ber 4,  1895,  effected  a  policy  of  insurance  with 
the  defendants  which,  after  reciting  that  the 
debenture  matured  on  that  day  and  that  the 
plaintiff  had  paid  a  premium  for  insurance 
until  that  date,  guaranteed  to  the  plaintiff  the 
due  payment  of  the  principal  money  secured 
by  the  debenture,  if  the  debtors  should  make 
default  for  more  than  three  calendar  months 
in  payment  of  any  principal  money  due  "  un- 
der the  debentures."  Subsequently,  by  a 
special  resolution  of  the  debenture  holders, 
which  was  neither  assented  to  nor  dissented 
from  by  the  plaintiff,  the  date  for  payment  of 
the  debentures  of  the  company  was  postponed. 
The  plaintiff's  debenture  was  not  paid  off  on 
November  4,  1895,  nor  in  three  calendar 
months  after  that  date.  It  was  held  that, 
assuming  the  special  resolution  to  be  valid, 
the  contract  was  nevertheless  one  of  insurance 
against  the  default  of  the  company  to  pay  the 
amount  of  the  debenture  on  the  original  date; 
that  there  had  been  a  default  by  the  company 
to  pay  money  due  under  the  debenture  within 
the  meaning  of  the  policy;  and  that  the  plain- 
tiff was  therefore  entitled  to  recover  the 
amount  of  the  policy  from  the  defendants,  who 
were  entitled  on  payment  to  be  subrogated  to 
the  plaintiff's  rights  as  modified  by  the  special 
resolution.  Finlay  v.  Mexican  Invest.  Corp., 
(1897)  1  Q.  B.  517. 
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character  of  trustee  or  a  character  analog 
guardians,  and  the  like.  A  person  is  s; 
another  when  he  has  rights  and  powers 
benefit  of  that  other  person.1 

1.  Fiduciaries. — The  Constitution  of  Mis- 
sissippi gave  to  the  Chancery  Court  concurrent 
jurisdiction  with  the  Circuit  Court  of  suits  on 
bonds  of  fiduciaries.  In  construing  this  pro- 
vision in  Barnard  v.  Sykes,  72  Miss.  297.  the 
court  said:  "  The  word  fiduciaries  embraces 
those,  and  those  only,  who  are  bound  for  the 
discharge  of  express  trusts  —  technical  trusts, 
where  bond  is  required  to  be  given  by  law  — 
and  it  does  not  include  those  engaged  in  the 
execution  of  trusts  springing  from  contract. 
It  is  not  to  be  gathered  from  the  whole  section 
that  the  framers  of  the  constitution  designed 
to  make  fiduciaries,  in  the  proper  legal  signifi- 
cation of  that  word,  of  every  agent,  clerk,  em- 
ployee, or  servant  who  has  confidence  reposed 
in  him;  and  surely  the  mere  giving  of  a  bond 
for  faithful  performance  of  service  under  a 
private  contract  of  employment  cannot  make 
one  a  technical  fiduciary  who  was  not  so  be- 
fore the  constitution  was  adopted." 

Fiduciary  Relation  and  Confidential  Relation.  — 
In  Robins  v.  Hope,  57  Cal.  497,  it  was  said: 
*'  The  phrases  '  confidential  relation  '  and 
'  fiduciary  relation  '  seem  to  be  used  by  the 
courts  and  law  writers  as  convertible  terms. 
It  is  a  peculiar  relation  which  undoubtedlyex- 
ists  between  '  client  and  attorney,  principal 
and  agenl,  principal  and  surety,  landlord  and 
tenant,  parent  and  child,  guardian  and  ward, 
ancestor  and  heir,  husband  and  wife,  trustee 
and  cestui  que  trust,  executors  or  adminis- 
trators and  creditors,  legatees,  or  distributees, 
appointer  and  appointee  under  powers,  and 
partners  and  part  owners.'  " 

Fiduciary  Capacity,  Character,  and  Debt.  —  As 
to  the  terms  fiduciary  capacity,  fiduciary 
character,  and  fiduciary  debt,  as  used  in  the 
Bankruptcy  and  Insolvency  Acts,  see  the  title 
Insolvency  and  Bankruptcy. 

Arrest  in  Civil  Action.  —  See  the  title  Impris- 
onment for  Debt  and  in  Civil  Actions.  And 
see  Stoll  v  King,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  299. 

Same  —  Indebtedness  Based  on  Confidence.  — 

In  Dunaher  v.  Meyer,  1  Code  Rep.  (N.  Y. 
Supreme  Ct.)  87,  the  court  held  that  the  words 
"  fiduciary  capacity,"  as  used  in  the  New 
York  statute  permitting  arrest  where  the  de- 
fendant was  indebted  in  a  fiduciary  capacity, 
embraced  all  contracts  based  on  trust  and  con- 
fidence. 

Same  —  Partners.  (See  also  the  title  Impris- 
onment for  Debt  and  in  Civil  Actions.)  — 
The  Connecticut  statute  of  1842  abolishing  im- 
prisonment for  debt  excepted  debtors  for 
money  collected  or  received  while  acting  in 
some  fiduciary  capacity.  In  Sedgwick  v. 
Knibloe,  16  Conn.  219.  a  person  committed  to 
prison  by  virtue  of  an  execution  issued  on  a 
judgment  against  him  in  an  action  of  assump- 
sit brought  on  a  receipt  given  by  him  to  an 
officer  for  property  taken  by  judgment  was 
held  not  to  be  within  this  exception.  The 
court  said:  "  But  however  this  may  be  is 
wholly  immaterial.  The  persons  excepted  out 
of  our  non-imprisonment  law  are  not  fiduciary 


;ous  to  that  of  trustee,  such  as  agents, 
tid  to  stand  in  a  fiduciary  relation  to 
which  he  is  bound  to  exercise  for  the 

debtors,  but  debtors  for  moneys  collected  or 
received  while  acting  in  some  fiduciary 
capacity.  Acts  of  1842,  p.  37.  There  can  be- 
no  pretense  that  Knibloe  owed  any  such  debt." 

And  in  Soule  v.  Hayward,  r  Cal.  346,  it  was 
held  that  a  partner  was  not  within  the  excep- 
tion of  a  similar  statute.  The  court  said: 
"  Did  the  defendant  act  in  a  fiduciary  capac- 
ity? We  think  not.  These  words  have  a  legal 
signification,  and  are  used  to  denote  persons 
occupying  the  position  of  guardians,  trustees, 
etc.  But  we  apprehend  that  they  are  never 
used,  in  strict  legal  phraseology,  to  character- 
ize the  relation  which  one  partner  holds  to  an- 
other." 

But  in  Marston  v.  Gould,  69  N.  Y.  225,  part- 
ners were  held  to  occupy  towards  each  other 
as  to  the  partnership  business  a  fiduciary  re- 
lation. 

One  S.  was  a  common  partner  in  two  firms. 
The  two  firms  entered  into  a  contract.  Upon 
the  death  of  S.  it  was  held  that  there  was  no 
fiduciary  relationship  between  the  surviving 
members  of  the  two  firms.  The  court  said: 
"  A  general  definition  of  the  word  fiduciary 
cannot  well  be  given  which  is  sufficiently  com- 
prehensive to  embrace  all  cases.  Bouvier  de- 
fines it  as  follows:  '  A  contract  by  which  we 
sell  a  thing  to  some  one,  on  condition  he  will 
sell  back  to  us.  This  term  is  derived  from 
the  civil  law;  may  be  defined,  in  trust,  in  con- 
fidence; fiduciary  contract,  an  agreement  by 
which  a  person  delivers  a  thing  to  another  on 
condition  he  will  return  it  to  him.'  It  em- 
braces trust,  confidence,  and  refers  to  the  in- 
tegrity, the  fidelity,  of  the  party  trusted,  rather 
than  his  credit  or  ability,  and  contemplates 
good  faith  rather  than  legal  obligation." 
Smith  v.  Ogilvie,  127  N.  Y.  148. 

Same  —  English  Debtors'  Act.  —  In  In  re  West 
of  England,  etc.,  Bank,  11  Ch.  Div.  772,  it  was 
said:  "  Does  it  make  any  difference  that  in- 
stead of  trustee  and  cestui  que  trust  it  is  a  case 
of  fiduciary  relationship?  What  is  a.  fiduciary 
relationship?  It  is  one  in  respect  of  which,  if 
a  wrong  arise,  the  same  remedy  exists  against 
the  wrongdoer  on  behalf  of  the  principal  as 
would  exist  against  a  trustee  on  behalf  of  the 
cestui  que  trust.  If  that  be  a  just  description 
of  the  relationship,  it  would  follow  that  wher- 
ever fiduciary  relationship  exists,  and  money 
coming  from  the  trust  lies  in  the  hands  of  per- 
sons standing  in  that  relationship,  it  can  be 
followed  and  separated  from  any  money  of 
their  own." 

In  Tinnuchi  v.  Smart,  10  Prob.  Div.  184,  let- 
ters of  administration  had  been  granted  to  the 
widow  of  a  deceased  person,  and  she  had  re- 
ceived part  of  the  decedent's  property.  The 
letters  were  subsequently  called  in,  in  an  action 
propounding  a  will  of  the  deceased,  and  she 
was  ordered  to  pay  the  sum  of  money  to  the 
administrator  pending  suit,  which  order  she 
did  not  obey.  It  was  held  that  she  was  not 
protected  by  the  English  Debtors'  Act  of  1869, 
as  she  held  in  a  fiduciary  capacity  and  was 
therefore  liable  to  attachment. 
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FIEF. — See  Feud,  ante,  p.  i. 
FIELD.  —  A  field  is  a  cultivated  tract  of  land.' 
FIERI  FACIAS.  —  See  the  title  Executions,  vol.  1 1  p  6og 
FIFTEENTH  AMENDMENT.  —  See  the  titles  Civil  Rights,  vol.  6,  p.  72  • 
Elections,  vol.  10,  p.  591. 

FIFTH  QUARTER.  —  See  note  2. 

FIGHT.  (See  the  titles  ASSAULT  AND  BATTERY,  vol.  2,  p.  952  ;  Prize 
Fights  ;  Self-Defense.)  — To  fight  is  to  strike  with  a  weapon  for  victory  in 
battle  or  single  combat;  to  attempt  to  defeat,  subdue,  or  destroy  an  enemy 
either  by  blows  or  weapons.3 


A  receiver  has  been  held  to  be  a  person  act- 
ing in  a  fiduciary  capacity.  In  re  Gent,  40 
Ch.  Div.  191. 

In  Marris  v.  Ingram,  13  Ch.  Div.  339,  a  son 
acting  as  manager  of  one  of  his  father's  farms 
was  held  to  be  a  person  acting  in  a  fiduciary 
capacity. 

Bankers.  —  Bankers  do  not  hold  money  in 
a  fiduciary  character.  In  re  West  of  England, 
etc.,  Bank,  11  Ch.  Div.  772;  Crowther  v. 
Elgood,  34  Ch.  Div.  694.  See  also  Bussing  v. 
Thompson,  15  How.  Pr.  (N.  Y.  Super.  Ct.)  97. 

Auctioneer.  —  An  auctioneer  is  a  person  act- 
ing in  a  fiduciary  capacity  within  the  English 
Debtors'  Act.  Crowther  v.  Elgood,  34  Ch. 
Div.  691.  See  also  Holbrook  v.  Homer,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)86;  Schudder  v. 
Shiells,  17  How.  Pr.  (N.  Y.  Supreme  Ct.)  420. 

Agent.  —  An  agent  employed  to  collect 
moneys  acts  in  a  fiduciary  capacity,  and  is 
liable  to  arrest  under  the  New  York  statute  for 
misappropriation  of  such  money.  Stoll  v. 
King,  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  298. 
Compare  Smith  v.  Edmonds,  I  Code  Rep.  (N. 
Y.  C.  PI.)  86. 

So  in  Burhans  v.  Casey,  4  Sandf.  (N.  Y.) 
707,  where  the  defendant  received  from  the 
plaintiff  money  to  be  paid  directly  to  another, 
and  failed  to  pay  it  over,  it  was  held  that  he 
was  liable  to  arrest  on  the  ground  that  he  re- 
ceived money  in  a  fiduciary  capacity.  And 
that  an  agent  acts  in  a  fiduciary  capacity 
within  the  New  York  statute,  see  Frost  v.  Mc- 
Carger,  14  How.  Pr.  (N.  Y.  Supreme  Ct.)  131; 
Dunaher  v.  Meyer,  1  Code  Rep.  (N.  Y.  Supreme 
Ct.)  87;  Mexico  v.  De  Arangoiz,  5  Duer(N. 
Y.)  634;  Wolfe  v.  Brouwer,  5  Robt.  (N.  Y.) 
601. 

Factors.  —  Factors  and  commission  mer- 
chants act  in  a  fiduciary  capacity.  Noble  v. 
Prescott,  4  E.  D.  Smith  (M.  Y.)  139;  Goodrich 
v.  Dunbar,  17  Barb.  (N.  Y.)  646;  Schudder?'. 
Shiells,  17  How.  Pr.  (N.  Y.  Supreme  Ct.)  420; 
Turner  v.  Thompson,  2  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  444;  Dunaher  v.  Meyer,  1  Code 
Rep.  (N,  Y.  Supreme  Ct.)  87.  But  it  seems 
that  where  the  commission  merchant  guaran- 
tees the  payment  of  the  price  on  sale  he  does 
not  act  in  a  fiduciary  capacity.  Sutton  v.  De- 
Camp,  4  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  483; 
Ostell  v.  Brough,  24  How.  Pr.  (N.  Y.  Supreme 
Ct.)  274;  Chaine  v.  Coffin,  17  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  441,  Angus  v.  Dunscomb,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  14. 

1.  Cultivated  Fields.  (See  also  Cultivate, 
vol.  8,  p.  459.)  —  State  v.  McMinn,  81  N.  Car. 
587,  in  which  case  it  was  held  that  a  town  lot 
was  a  field  within  a  statute  forbidding  the  re- 
moval of  fences  surrounding  cultivated  fields. 


See  also  State  v.  Allen,  13  Ired.  L.  (35  N.  Car.) 
36.    And  see  the  title  Fences,  vol.  12,  p.  1035. 

Use  of  "Field"  in  Legal  Proceedings.  —  "  It 
should  seem  that  the  term  field  would  be  con- 
sidered as  certain  a  description  as  that  of 
close,  and  might  be  used,  but  it  is  not  a  usual 
description  in  legal  proceedings.  It  is,  how- 
ever, expressly  named  in  the  general  act 
against  larceny  [7  &  8  Geo.  IV.,  c.  29,  §  16], 
where  it  is  enacted  that  the  stealing,  to  the 
value  of  ten  shillings,  any  goods  or  article  of 
silk,  etc.,  whilst  laid  in  progress  of  manu- 
facture in  any  building,  field,  or  other  place, 
shall  be  felony."    1  Chiity's  Gen.  Pr.  160. 

Corral.  —  A  contract  to  reconvey  a  tract  of 
land,  to  be  so  surveyed  as  to  include  the  dwell- 
ing house  of  the  party  who  is  to  receive  the 
conveyance,  and  "  also  the  fields  and  fenced 
lands  in  front  of  and  about  said  house,"  does 
not  by  its  terms  include  a  "  corral  "  on  the 
land  out  of  which  the  survey  is  to  be  made. 
Hearst  v.  Pujol,  44  Cal.  230. 

Garden.  —  In  Com.  v.  Josselyn,  97  Mass.  411, 
it  was  held  that  an  averment  in  a  complaint 
that  the  defendant  hoed  "  in  his  field  "  on  the 
Lord's  Day  was  sufficiently  supported  by  evi- 
dence showing  that  he  hoed  "  in  a  field  in  a 
part  of  his  garden."  The  court  said:  "  There 
is  no  variance.  Whether  a  garden  is  always 
a  field  or  not,  it  may  be  in  a  field,  and  this 
was."  See  also  Simons  v.  Lovell,  7  Heisk. 
(Tenn.)  510. 

"  Veterans  Who  Have  Re-enlisted  in  the  Field,"' 
as  used  in  a  vote  of  a  town  meeting  which 
gave  bounties  to  persons  of  that  description, 
was  held  to  include  those  soldiers  who  re- 
enlisted  while  they  were  yet  held  to  military 
service  under  a  former  unexpired  enlistment; 
but  not  those  who  had  been  discharged  and 
then  re-enlisted.  Said  the  court:  "  '  Soldiers 
in  the  field,'  '  veterans  in  the  field,'  '  men  in 
the  field,'  '  army  in  the  field,'  '  officers  in  the 
field,'  all  mean  persons  in  the  military  service 
for  the  purpose  of  carrying  on  the  pending 
war."    Sargent  v.  Ludlow,  42  Vt.  726. 

Common  Field.  —  See  Common,  vol.  6,  p.  233. 

2.  Fifth  Quarter.  —  The  term  fifth  quarter  is 
understood  among  butchers  to  embrace  the 
hide,  tallow,  hoofs,  horns,  liver,  heart,  head, 
tongue,  tripe,  and  tail  of  animals  slaughtered. 
Gibbons's  Case,  5  Ct.  of  CI.  422. 

3.  Sullivan  v.  State  67  Miss.  351.  , 

In  State  v.  Gladden,  73  N.  Car.  155,  it  was 
said:  "  We  might  put  our  opinion  on  this 
ground:  According  to  the  view  his  honor  takes 
of  it,  '  there  is  no  evidence  of  a  fight.'  This 
depends  upon  what  is  meant  by  '  a  fight.'  Is 
it  necessary  that  both  parties  should  give  and 
take  blows,  or  is  it  sufficient  that  both  parties 
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FIGURES.  —  See  the  titles  ABBREVIATIONS,  vol.  I,  p.  97  ;  ALTERATION  OF 

Instruments,  vol.  2,  p.  255 ;  Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  130;  Interpretation  and  Construction;  Judgments  and 
Decrees  ;  Verdict.  And  see  the  following  titles  in  the  Encyclopedia 
of  Pleading  and  Practice:  Abbreviations,  vol.  1,  p.  42;  English 
Language,  vol.  7,  p.  722 ;  Indictments,  Informations,  and  Complaints, 
vol.  10,  p.  519;  Judgments,  vol.  11,  p.  939;  Verdict. 

FILE.  (See  also  the  titles  RECORDS  ;  RECORDING  ACTS  ;  and  see  the  title 
Filing  Pleadings  and  Papers,  8  Encyc.  of  Pl.  and  Pr.  922.)  —  The  word 
"  file  "  meant  at  common  law  a  thread,  string^or  wire  on  which  writs  and  other 
exhibits  in  courts  and  offices  were  fastened  or  filed  for  their  safe  keeping  and 
for  ready  turning  to  them.  The  modern  method  of  filing  papers  is  to  place 
them  in  the  official  custody  of  the  proper  officer,  to  be  kept  as  a  permanent 
record,  and  the  making  of  the  indorsement  thereon  by  the  officer  of  the  time 
they  were  received.1  A  paper  is  said  to  be  filed  when  it  is  delivered  to  the 
proper  officer  and  by  him  received  to  be  kept  on  file.2 


should  voluntarily  put  their  bodies  in  a  posi- 
tion to  give  and  take  blows,  and  with  that 
intent?  To  illustrate:  Suppose  Rippy  had  not 
been  killed.  Upon  an  indictment  for  an 
affray,  would  he  not  have  been  convicted? 
Two  men  go  out  to  fight.  One  is  knocked 
down  on  the  '  first  pass,'  and  that  is  the  end  of 
it.  Are  they  not  both  guilty  of  an  affray? 
That  is  '  a  fight  by  mutual  consent.'  " 

1.  Wilkinson  v.  Elliott,  43  Kan.  590. 

As  to  the  indorsement  of  the  clerk,  see  infra, 
the  paragraph  Action  by  Clerk. 

Filed  and  Entered  Distinguished.  —  See  Enter, 
vol.  ii,  p.  42- 

2.  Amy  v.  Shelby  County,  1  Flipp.  (U,  S.) 
104;  Franklin  County  v.  Slate,  24  Fla.  62; 
Peterson  z:  Taylor,  15  Ga.  484;  Powers  v. 
State,  87  Ind.  148;  Wilkinson  v.  Elliott,  43 
Kan.  590;  King  v.  Penn,  43  Ohio  St.  57;  Stern- 
berger  v.  McSween,  14  S.  Car.  43;  Archers. 
Long,  46  S.  Car.  292;  Holman  v.  Chevaillier, 
14  Tex.  339;  Wescott  v.  Eccles,  3  Utah  258; 
Bergeron  v.  Hobbs,  06  Wis.  641. 

Other  Definitions.  —  In  Stone  v.  Crow,  2  S. 
Dak.  525,  the  court  said:  "  A  paper  is  said  to 
"be  on  file  when  it  is  delivered  to  the  proper 
officer,  and  by  him  received  to  be  kept  on  file. 
Bouv.  Law  Diet.;  Fulkerson  v.  Houts,  55  Mo. 
302.  Filing  a  paper  consists  in  placing  it  in 
the  proper  official's  custody  by  the  party 
charged  with  this  duty,  and  the  making  of  the 
proper  indorsement  by  the  officer.  And.  Law 
Diet.  In  modern  practice  '  the  file  '  is  the 
manner  adopted  for  preserving  papers;  the 
mode  is  immaterial.  Such  papers  as  are  not 
-for  transcription  into  the  records  are  folded 
■similarly,  indorsed  with  a  note  or  index  of 
contents,  and  tied  up  in  a  bundle,  'a  file.'  " 

In  Bishop  v.  Cook,  13  Barb.  (N.  Y.)  329,  it 
was  said-  "  Webster  defines  the  verb  transi- 
tive, to  file,  as  follows:  '1.  To  string,  to  fasten, 
as  papers,  on  a  line  or  wire  for  preservation. 
Declarations  and  affidavits  must  be  filed;  an 
original  writ  may  be  filed  after  judgment.  2. 
To  arrange  or  insert  in  a  bundle,  as  papers, 
indorsing  the  title  on  each  paper.  This  is  now 
the  more  common  mode  of  filing  papers  in 
private  and  public  offices.  3.  To  present  or 
exhibit  officially,  or  for  trial,  as,  to  file  a  bill 
an  chancery.'  " 

Filing    and    Recording    Distinguished.  —  In 


Naylor  v.  Moody,  2  Blackf.  (Ind.)  247,  it  was 
said:  "  Filing  and  entering  of  record  are  not 
synonymous;  they  are  nowhere  so  used. 
These  phrases  frequently  occur  in  our  statutes; 
and  they  always  convey  distinct  ideas. 
Filing  originally  signified  placing  papers  in 
order  on  a  thread  or  wire,  for  safe-keeping. 
In  this  country,  and  at  this  day,  it  means, 
agreeably  to  our  practice,  depositing  them  in 
due  order  in  the  proper  office.  Entering  of 
record  uniformly  means  writing.  It  appears 
clearly,  by  the  manner  in  which  the  words 
are  used  in  our  statutes,  that  the  legislature 
has  recognized  this  distinction."  See  also 
Brothers  v.  Mundell,  60  Tex.  244. 

But  in  Wood  v.  Union  Gospel  Church  Bldg. 
Assoc.,  63  Wis.  13,  it  was  held  that  an  allega- 
tion in  the  complaint  that  no  certificate  of  an 
amendment  of  the  articles  of  incorporation 
had  been  filed  in  the  office  of  the  register  of 
deeds,  was  equivalent  to  an  averment  that  no 
such  certificate  had  been  left  for  record.  The 
court  said:  "  The  averment  in  the  complaint 
is  that  the  same  has  not  been  filed  in  the  office 
of  such  register  of  deeds.  It  is  claimed  that 
this  is  not  an  averment  that  the  certificate  of 
the  amendment  has  not  been  recorded  in  that 
office.  The  criticism  is  merely  a  verbal  one. 
We  regard  the  averment  as  equivalent  to  say- 
ing that  such  certificate  has  not  been  left  for 
record  with  such  register  of  deeds,  and  if  not 
so  left,  of  course  it  could  not  have  been  re- 
corded." 

Same  —  Married  Women.  (See  generally  the 
title  Husband  and  Wife.)- — In  Chapin  v. 
Kingsbury,  135  Mass.  580,  it  was  held,  where 
a  statute  required  a  married  woman  doing 
business  on  her  separate  account  to  file  a  cer- 
tificate in  the  town  or  city  clerk's  office,  that 
the  recording  of  such  a  certificate  in  the  town 
clerk's  office  was  not  a  sufficient  compliance 
with  the  statute,  where  the  certificate  was  not 
kept  in  that  office.  The  court  said:  "The  di- 
rection that  the  certificate  shall  be  filed  in  the 
clerk's  office  imports  that  it  is  to  be  placed  per- 
manently on  the  files  of  the  clerk,  so  that  any 
person  interested  may  refer  to  it.  Recording 
it  is  not  equivalent  to  filing  it.  The  statute 
contains  no  provision  for  recording  such  cer- 
tificates. Any  person  interested  would  natu- 
rally look  to  the  files  of  the  clerk  to  see  if  any 
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Action  by  Clerk.  —  It  has  sometimes  been  held  that  the  term  "  filing"  imports 
more  than  the  mere  reception  of  the  paper  into  the  custody  of  the  clerk,  and 


certificate  had  been  filed;  he  is  not  required 
to  examine  the  town  records  for  a  copy  of  a 
certificate  which  has  no  proper  place  there." 
See  infra,  the  paragraph  Custody  of  Clerk. 

Same  —  Redemption  of  Mortgage.  —  But  where 
a  statute  required  that  notice  of  an  intention 
to  redeem  should  be  filed  in  the  office  where 
the  mortgage  was  recorded,  and  such  notice 
was  left  in  the  office  of  such  officer,  and  was 
by  him  recorded  in  the  index,  it  was  held  a 
sufficient  compliance  with  the  statute.  The 
court  said:  "  The  objection  that  the  notice  of 
intention  to  redeem,  being  only  recorded  and 
indexed  in  the  office  of  the  register  of  deeds, 
was  not  therefore  filed  in  that  office,  within 
the  meaning  of  the  statute,  is  without  merit. 
The  former  includes  the  latter,  and  answers 
all  the  purposes  intended  by  the  statute." 
Willis  v.  Jelineck,  27  Minn.  18. 

File  and  Deposit.  —  A  statute  required  a  jus- 
tice of  the  peace,  on  appeal,  to  file  in  the  office 
of  the  appellate  court  a  transcript  of  his  docket 
and  the  original  papers.  It  was  held  that  the 
word  file  meant  "deposit."  The  court  said: 
"  It  is  clear  that  the  word  file,  as  used  in  that 
section,  means  simply  to  deposit.  The  entry 
in  ths  appearance  docket  is  not  essential  to 
the  filing  as  there  directed,  for  that  is  required 
to  be  made  by  the  clerk,  whereas  it  is  the 
justice  who  is  required  to  file  the  papers." 
Harrison  v.  Clifton,  75  Iowa  736. 

A  town  lot  was  described  in  a  deed  by 
reference  to  a  plat  of  the  town  said  to  be  on 
file  in  the  office  of  the  register  of  deeds.  In 
construing  this  deed,  the  court  said:  "No 
statutory  provision  authorizes  the  filing  of  a 
town  plat  by  the  register  of  deeds,  but  only  its 
b^ing  recorded.  Comp.  Stat.,  pp.  369-371. 
Under  these  circumstances  we  are  inclined  to 
think  that  the  use  of  the  words  '  on  file,'  in 
reference  to  the  plat,  should  be  held  to  be  in- 
accurate and  to  mean  deposited,  as  dis- 
tinguished from  a  technical  filing  of  the  plat, 
and  therefore  that  there  is  no  ambiguity." 
Slosson  v.  Hall,  17  Minn.  95. 

Same  —  Removing  Records.  —  A  New  York 
statute  declares  it  an  offense  unlawfully  to  re- 
mov?,  mutilate,  or  destroy,  etc.,  any  paper 
filed  or  deposited  in  a  public  office.  In  con- 
struing this  statute,  the  court  thus  dis- 
tinguishes the  words  filed  and  "deposited:"' 
"  The  statute  reads  '  filed  or  deposited;'  the 
words  filed  and  '  deposited  '  are  evidently  not 
used  as  synonymous  or  as  the  equivalents  of 
each  other,  but  as  words  having  a  different 
signification.  A  paper  is  said  to  be  filed  when 
it  is  delivered  to  the  proper  officer  and  by  him 
received  to  be  kept  on  file.  Bouvier  Law 
Diet.  And  the  derivation  and  meaning  of  the 
word,  as  defined  in  the  dictionaries,  carries 
with  it  the  idea  of  permanent  preservation; 
becoming  part  of  the  permanent  records  of  the 
public  office  where  it  is  filed.  Rapalje  &  Law- 
rence Law  Diet.;  Century  Diet.  'Deposit' 
does  not  carry  with  it  the  same  meaning;  it 
may  or  may  not  mean  a  peimanent  disposition 
of  the  thing  placed  or  deposited.  See  Worces- 
ter's Diet.;  Century  Diet.  It  may  mean  a 
mr>re  temporary  disposition  or  placing  of  the 
thing.    And  the  words  of  the  statute  being 
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coupled  together  or  rather  disjoined  by  the 
conjunction  '  or,'  the  same  meaning  is  not  to 
be  given  to  each,  but  that  meaning  or  signifi- 
cation which  distinguishes  it  from  the  other, 
and  thus  each  word  given  full  force  and  effect! 
It  would  follow  from  this  that  the  section  of 
the  Penal  Code  cited  includes  papers  and  docu- 
ments placed  in  a  public  office  or  with  a  public 
officer,  not  only  for  permanent  care  and  pres- 
ervation, but  also  those  placed  there  for  the  time 
being,  for  temporary  use  or  custody."  People 
v.  Peck,  67  Hun  (N.  Y.)  570,  affirmed  138  N.  Y 
386. 

Adopt  Distinguished  from  File.  —  The  records 
of  a  city  council  showed  that  a  report  was  re- 
ceived and  filed.  It  was  held  that  parol  evi- 
dence was  not  admissible  to  show  that  the  city 
council  meant  by  "  received  and  filed  "  the 
same  as  if  it  had  said"  received  and  adopted." 
The  court  said:  "  The  record  shows  the  report 
was  '  received  and  filed.'  The  word  filed  has 
a  well-defined  meaning.  It  is  defined  by  Mr. 
Webster,  'to  bring  before  a  court  or  legislative 
body  by  presenting  proper  papers  in  a  regular 
way;  as,  to  file  a  petition  or  bill;'  and  '  to  put 
upon  the  files  or  among  the  records  of  a  court; 
to  note  on  a  paper  the  fact  and  date  of  its  re- 
ception in  court.'  In  the  case  of  Peterson  v. 
Taylor,  15  Ga.  484,  the  court  defines  the  word 
filed  as  follows:  '  A  paper  is  said  to  be  filed 
when  it  is  delivered  to  the  proper  officer,  and 
by  him  received  to  be  kept  on  file.'  The  word 
'  adopt '  means  '  to  take  or  receive  as  one's 
own  what  is  not  so  naturally;  to  select  and 
take  and  approve.'  Webst.  Int.  Diet.  (1896). 
By  the  filing  of  the  report  it  will  be  seen  the 
city  council  received  the  report  by  its  proper 
officer,  to  be  by  him  kept  on  file,  but  in  so 
doing  the  council  did  not  approve  the  report 
or  make  it  its  own;  or,  in  other  words,  it  did 
not  adopt  it."  Dallas  v.  Beeman,  (Tex.  Civ. 
App.  1898)  45  S.  W.  Rep.  626. 

Payment  of  Filing  Fee.  —  When  it  is  provided 
that  a  filing  fee  that  is  payable  to  the  public 
must  be  paid  in  advance,  the  instrument  is  not 
filed  until  the  fee  is  paid,  though  it  be  left  in 
the  custody  of  the  filing  officer.  Pinders  v. 
Yager,  29  Iowa  468.  But  when  the  fee  is  pay- 
able to  the  filing  officer  for  his  own  benefit, 
such  officer  may  waive  his  right  to  prepay- 
ment; and,  when  the  right  is  waived,  the  in- 
strument is  filed  from  the  time  it  is  put  into 
the  officer's  custody.  Tregambo  v.  Comanche 
Mill,  etc.,  Co.,  57  Cal.  501. 

Several  Acts  —  Fee  of  Officer.  —  In  Demers  v. 
Cloud  County,  5  Kan.  App.  271,  it  was  held 
that  "  the  filing,  or  placing  on  file,  of  a  paper 
by  a  public  officer  may  consist  of  only  one,  or 
be  composed  of  several  acts;  and  where  the 
statute  provides  for  the  payment  of  a  fee  for 
filing  such  paper,  that  amount  constitutes  the 
full  fee  for  performing  all,  each,  and  every  act 
necessary  to  be  done  in  order  to  file  the  same, 
and  no  other  or  different  amount  can  be 
claimed  or  charged;  nor  can  any  fee  be 
charged  fordoing  anything  in  connection  with 
said  paper  not  required  by  law  to  be  done." 

Mailing.  —  A  statute  conferring  upon  the 
board  of  canal  appraisers  jurisdiction  to  hear 
claims  for  injuries  sustained  by  reason  of  the 
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that  to  complete  the  filing  the  indorsement  and  other  action  of  the  clerk  are 
also  necessary.1    On  the  other  hand,  the  weight  of  authority  seems  to  be  to 


canal,  required  the  proceeding  to  be  initiated 
by  filing  the  claim  in  the  office  of  the  apprais- 
ers. It  was  held  that  mailing  a  claim  to  the 
appraisers  was  not  proof  of  the  filing  required 
by  the  statute;  that  it  was  necessary  to  show 
a  delivery  of  the  claim  at  the  office  itself.  The 
court  said:  "  To  require  that  '  claimants  shall 
file  their  claims  in  the  office  of  the  canal  ap- 
praisers,' has  bat  one  meaning  and  effect. 
There  must  have  been  a  delivery  by  or  on  be- 
half of  the  party,  of  his  claim  at  the  office 
itself,  to  constitute,  and  to  enable  him  to 
allege  and  to  establish,  the  jurisdictional  fact 
oi&filing.  Anything  short  of  adelivery  leaves 
the  fact  of  the  filing  disputable."  Gates  v. 
State,  128  N.  Y.  221. 

"  Filed  "  Included  under  "  Returned,"  as  Ap- 
plied to  Writs.  —  Hunter  v.  Caldwell,  10  Q.  B. 
69,  59  E.  C.  L.  69. 

Among  the  Files.  —  Where  a  clerk  of  a  board 
of  equalization  of  tax  assessments  certified  as 
return  to  a  writ  of  certiorari  from  the  Supreme 
Court  that  certain  papers  transcribed  were  true 
and  correct  copies  of  original  papers  "  among 
the  files  "  in  his  office,  it  was  held  that,  though 
the  language  was  not  as  definite  as  it  should 
be,  it  was  sufficient  to  warrant  the  conclusion 
that  such  papers,  being  among  the  files,  were 
themselves  filed.  State  v.  Board  of  Equaliza- 
tion, 7  Nev.  96. 

Filing  a  Claim.  —  By  the  Code  of  Alabama, 
"  every  person  having  any  claim  against  the 
eslate  declared  insolvent  must  file  the  same  in 
the  office  of  the  judge  of  probale  "  within  a 
certain  time.  It  was  held  that  it  was  suffi- 
cient, under  the  statute,  to  file  a  copy  of  the 
claim.  Erwin  v.  McGuire,  44  Ala.  499.  See 
generally  the  title  Insolvency  and  Bank- 
ruptcy. 

Filed  in  Open  Court.  —  A  statute  of  Arkansas 
provided  that  "  all  indictments  found  and  pre- 
sentments made  by  a  grand  jury  shall  be  pre- 
sented to  the  court  by  the  foreman,  in  the 
presence  of  such  jury,  and  shall  be  there  filed, 
and  remain  as  records  of  the  court."  It  was 
held  that  an  indorsement  upon  an  indictment 
by  the  court  clerk,  of  "  filed  in  open  court," 
with  the  date,  did  not  show  that  the  indictment 
had  been  returned  into  court  by  the  grand  jury, 
as  required  by  the  statute.  The  court  said: 
"  It  [the  indorsement]  is  evidence  of  the  filing 
only,  and  in  such  case  we  are  not  allowed 
*  *  *  to  indulge  the  presumption  that  it 
was  returned  by  the  grand  jury."  McKenzie 
v.  State,  24  Ark.  636. 

Filing  Deposition.  (See  also  the  title  Deposi- 
tions, vol.  9,  p.  349-)  —  Section  5292,  Comp. 
Laws  South  Dakota,  provides  that  depositions 
shall  be  sealed  up  and  indorsed  with  the  title 
of  the  cause  and  the  name  of  the  officer  taking 
the  same,  and  by  him  addressed  and  trans- 
mitted to  the  clerk  of  the  court.  It  was  held 
that  when  this  is  done,  and  the  deposition  is 
received  by  the  clerk  of  the  court  in  which  it 
is  to  be  used,  and  the  date  of  its  reception  has 
been  placed  upon  it  by  him,  there  is  a  proper 
filing  of  such  deposition.  Stone  v.  Crow,  2  S. 
Dak.  525. 

Telegraph  Company.  (See  also  the  title  Tele- 
graph and  Telephone  Companies.)  —  A  stat- 


ute regulating  telegraph  companies,  after 
prohibiting  the  disclosure  of  the  contents  of 
any  message,  enacted  that  "  all  dispatches 
which  may  be  filed  at  any  office  in  this  slate 
for  transmission  to  any  point  shall  be  so  trans- 
mitted without  being  made  public."  In  con- 
struing  this  provision,  in  State  v.  American, 
etc..  Commercial  News  Co.,  43  N.  J.  L.  384,  it 
was  said  :  "  The  word  filed  might  be  construed 
to  mean  only  such  messages  as  the  company- 
chose  to  accept  and  file  for  transmission.  In 
its  strict  sense,  it  would  not  include  even 
messages  received  and  sent  at  once  before 
filing;  but  that  would  be  a  narrow  interpreta- 
tion of  the  clause,  and  render  its  evasion  so 
easy  that  it  would  be  almost  nugatory.  It  is 
more  reasonable  to  hold  that  it  signified  all 
messages  which  may  be  left  for  transmission, 
imposing  a  duty  commensurate  with  the  priv- 
ileges granted." 

Land  Office.  (See  also  the  titles  Public 
Lands;  State  Lands.)  — In  Snider  v.  Meth- 
vin,  60  Tex.  494,  it  was  said-  "  A  paper  is  to 
be  deemed  to  have  been  filed  in  the  general 
land  office  only  when  it  shall  have  been  deliv- 
ered into  the  custody  of  the  commissioner,  or 
some  one  appointed  by  him  under  the  law  to 
receive  it,  to  be  kept  in  the  proper  place  for 
the  inspection  of  parties  interested.  When  so 
delivered,  in  contemplation  of  law  the  paper 
is  said  to  be  filed  or  '  on  file.'  Beal  ^.  Alex- 
ander, 6  Tex.  541;  Holman  v.  Chevaillier,  14 
Tex.  339."  . 

Filed  with  the  Pleading.  —  By  the  Code  of 
Indiana,  "  when  any  pleading  is  founded  on  a 
written  instrument  or  account,  the  original  or 
a  copy  thereof  must  be  filed  with  the  plead- 
ing." It  was  held  that  the  copy  of  a  written 
instrument  upon  which  a  pleading  is  founded 
is  "  filed  with  the  pleading,"  within  the  mean- 
ing of  the  statute,  if  it  is  set  out  in  the  plead- 
ing itself.    Lamson  v.  Falls,  6  Ind.  309. 

Filed  for  Record.  —  By  a  statute  of  Arkansas, 
a  properly  acknowledged  deed,  etc.,  is  made 
constructive  notice  to  all  persons  "  fiom  the 
time  the  same  is  filed  for  record  in  the  record- 
er's office."  It  was  held  that  a  mortgage 
filed  in  the  recorder's  office,  with  directions 
not  to  record  it,  is  not  filed  for  record  within 
the  meaning  of  the  statute.  Bowen  v.  Fas- 
sett,  37  Ark.  507-  See  generally  the  title 
Recording  Acts. 

1.  Indorsement.  —  Lamson  v.  Falls,  6  Ind. 
309;  White  v.  Union  Bank,  6  La.  Ann.  162. 

In  Ford  v.  Brooks,  35  La.  Ann.  153,  il  was 
said:  "  It  clearly  results  that  the  filing  of  a. 
document  consists  both  in  the  handing  of  it 
to  the  clerk  and  in  the  indorsement  of  it  by 
that  officer  with  the  date  on  which  it  came  to^ 
his  hands.  It  is  of  time  immemorial  usage 
that,  besides,  the  clerk  or  his  deputy  attests 
the  indorsement  under  his  official  signature." 

In  Mutual  L.  Ins.  Co.  v.  Phinney,  76  Fed. 
Rep.  620.  it  was  held  that  it  was  essential  tr> 
the  filing  of  a  writ  of  error  in  the  trial  court 
that  it  should  be  indorsed  as  filed  by  the  clerk. 
The  court  said:  "  Burrill's  Law  Dictionary- 
defines  filing  as  follows:  '  Delivering  the 
paper  (indorsed  with  the  title  of  the  cause  and 
attorney's  name)  to  the  clerk  of  the  court  in. 
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the  effect  that  a  paper  is  filed  when  delivered  to  the  proper  officer  and  bv  him 
received  to  be  kept  on  file.'  The  true  distinction  seems  to  be  that  to  file  a 
paper  on  the  part  of  the  party  is  to  place  it  in  the  custody  of  the  clerk  but 


which  the  action  is  pending,   who  marks  it 
filed,  adding  ihe  date,  and  deposits  it  under 
the  proper  head  among  the  papers  or  files  in 
his  office.'      Other  lexicographers    define  it 
thus:  '  To  file  a  paper  on  the  part  of  a  party 
is  to  place  it  in  the  official  custody  of  the  clerk. 
To  file  on  the  part  of  the  clerk  is  to  indorse 
upon  the  paper  the  date  of  its  reception,  and 
retain  it  in  his  office,  subject  to  inspection  by 
whomsoever  it  may  concern.'     Webst.  Int. 
Diet.;    Burrill    Law    Diet.    In    the  English 
chancery  practice  a  bill  is  not  deemed  filed 
until  it  receives  the  proper  indorsement  of  the 
clerk.    Daniell  Ch.  Prac.  and   PI.  (6th  Am. 
ed.)  399.    In  Pinders  v.  Yager,  29  Iowa  468,  it 
was  held  that  the/i?i«f/of  a  transcript  imports 
more  than  the  mere  reception  of  it  into  the 
•custody  of  the  clerk;  that  his  indorsement  of 
it  is  necessary.    In  Post.  Fed.  Prac.  (2d  ed.) 
598,  it  is  said:  '  No  paper  is  considered  filed 
unless  it  has  the  proper  indorsement  by  the 
clerk.'    This,  however,  is  said  in  treating  of 
the  subject  of  '  costs  at  law  and  in  equity.' 
And  so  was  the  court  speaking  of  fees  proper 
to  be  allowed  in  the  case  of  Amy  v.  Shelby 
•County,  r  Flipp.  (U.  S.)  104,  1  Fed.  Cas.  No. 
345,  when  it  said:  '  No  paper  is  filed  unless  it 
has  the  proper   indorsement    of  the  clerk; 
merely  placing  it  in  the  court  papers  is  no 
filing.'    It  may  be,  as  already  observed,  that 
the  indorsement  of  the  clerk  may  not  in  all 
cases  be  essential  to  constitute  a  filing.  The 
writ  of  error,  however,  is  the  writ  of  the  appel- 
late court,  and  must  be  sent  up  with  the  record 
to  this  court." 

Bill  of  Exceptions.  —  In  holding  that  a  bill  of 
■exceptions  not  filed  by  the  clerk  would  not  be 
reviewed  by  the  Supreme  Court,  Sherwood,  J., 
said:  "  The  term  filed  as  above  employed 
has  a  broader  signification  than  the  mere  in- 
dorsement to  that  effect,  and  comprehends 
more  especially,  in  its  proper  interpretation, 
the  entry  made  by  the  clerk  on  the  record,  by 
which  the  fact  that  the  bill  has  been  allowed 
is  announced  and  appropriately  evidenced." 
Fulkerson  v.  Houts,  55  Mo.  301.  To  the  same 
effect  see  Johnson  v.  Hodges,  65  Mo.  589;  Wil- 
liams v.  Williams,  26  Mo.  App.  409;  Lafollette 
v.  Thompson,  83  Mo.  199;  Pope  v.  Thomson, 
66  Mo.  661. 

1.  Indorsement  Held  Not  Necessary  —  England. 
—  Rex  v.  Wade,  1  B.  &  Ad.  861,  20  E  C  L 
497;  Exp.  Thorne,  L.  R.  8  Ch.  722. 

Arkansas.  —  Bettison  v.  Budd,  21  Ark.  578. 
Florida.  —  Willingham  v.  State,  21  Fla.  761. 
Georgia.  — Jones  v.  State,  67  Ga.  241. 
Indiana.  —  Engleman  v.   State,   2   Ind.  92; 
Johnson  v.   Crawfordsville,   etc.,   R.   Co..  11 
Ind.  280;   Naylor  7/.  Moodv,  2  Blackf.  (Ind) 
247. 

Massachusetts.  —  Reed  v.  Acton,  120  Mass 
131. 

Michigan.  —  People  v.  Bristol,  35  Mich.  28. 

New  York. —  Hathaway  v.  Howell,   54  N 
Y.  97;  Bishop  v.  Cook,  13  Barb.  (N.  Y.)  329. 

Ohio.  —  Haines  v.  Lindsey,  4  Ohio  90;  Nim- 
mons  v.  Westfall,  33  Ohio  St.  221;  King  v. 
penn,  43  Ohio  St.  57. 
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,Jrmn"see-  —  Fanning  v.  Fly,  2  Coldvv. 
(Tenn.)  486. 

T exas.  —  Holman  v.  Che  vaillier,  14  Tex.  337 
Utah.  —  Wescott  v.  Eccles,  3  Utah  258. 
A  paper  is  filed  when  it  is  delivered  to  the 
proper  officer  and  by  him  received  to  be  kept 
on  file.  The  indorsement  is  but  evidence  of 
the  filing.  Powers  v.  State,  87  Ind.  148 ;  Peter 
son  v.  Taylor,  15  Ga.  483. 

So  in  Tregambo  v.  Comanche  Mill,  etc.,  Co., 
57  Cal.  501,  it  was  held  that  where  a  paper  was 
delivered  to  a  clerk  for  filing  and  accepted  by 
him  it  was  to  be  deemed  filed,  although  the 
clerk  afterwards  refused  his  indorsement  until 
certain  fees  were  paid. 

In  Floyd  v.  Chess-Carley  Co.,  76  Ga.  752,  it 
was  said:  "  When  the  papers  were  handed  to 
the  clerk  for  him  to  issue  executions,  they 
were  in  fact  filed  in  his  office.  The  marking 
on  the  papers  filed  and  signed  by  the  clerk  is 
only  evidence  of  what  had  been  done." 

Same  —  Chattel  Mortgage. —  In  Gorham  v. 
Summers.  25  Minn.  81,  it  was  held  that  the 
word  filed,  as  applied  to  a  chattel  mortgage, 
did  not  include  indorsing  and  indexing  as 
prescribed  by  the  statute  relating  to  chattel 
mortgages.  The  court  said  :  "  As  to  this  ques- 
tion, we  think  that  the  statute  is  its  own  best 
expositor.  In  the  first  place,  it  is  observable 
that  section  2  requires  the  officer  to  file,  and 
indorse,  and  index.  The  natural  inference  is 
that  the  statute  regards  filing  as  one  thing, 
indorsing  as  another,  and  indexing  as  still  an- 
other, and  that  it  does  not  employ  the  word 
filing  as  including  indorsing  or  indexing.  In 
the  second  place,  it  is  not  to  be  supposed,  un- 
less such  supposition  is  unavoidable,  that  the 
legislature  uses  the  same  word  in  two  different 
senses  in  the  same  statute,  much  less  that  it 
does  so  in  the  same  section  or  the  same  sen- 
tence." 

Same  —  Affidavit  of  Attachment. —  In  Beebe  r 
Morrell,  76  Mich.  114,  it  was  held  that  an  affil 
davit  for  an  attachment  was  properly  filed 
when  left  with  the  clerk  and  by  him  re'eeived 
to  be  kept  on  file,  notwithstanding  the  fact 
that  he  did  not  indorse  it  and  neglected  to 
keep  it  on  file. 

Same  —  Election  Nominations.  —  Where  a  stat- 
ute provided  that  certain  officers  of  a  political 
convention  should  file  nomination  certificates 
with  the  county  clerk,  it  was  held  that  where 
the  officers  prepared  a  proper  certificate  and 
presented  it  to  the  clerk  to  be  filed,  this  was 
sufficient  within  the  meaning  of  the  statute, 
although  the  clerk  failed  to  file  it.  Rathburn 
v.  Hamilton,  53  Kan.  470.  Citing  Wilkinson 
v.  Elliott,  43  Kan.  595;  Slandard  Implement 
Co.  v.  Parlin,  etc.,  Co.,  51  Kan.  576;  7  AM. 
and  Eng.  Encyc.  of  Law  962. 

Evidence  of  Filing.  —  A  certificate  of  the  filing 
officer,  entered  upon  a  paper  at  the  time  when 
it  is  filed,  is  the  best  evidence  of  such  filing; 
but  it  is  not  necessary  evidence.  In  its  ab- 
sence, other  testimony  may  be  properly  admit- 
ted to  prove  that  such  paper  was  filed.  Peter- 
son v.  Taylor,  15  Ga.  483;  Bettison  v.  Budd.  21 
Ark.  580;  Engleman  v.  State,  2  Ind.  91;  John- 
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to  file  it  upon  the  part  of  the  clerk  is  to  indorse  upon  it  the  date  of  its  recep- 
tion and  to  retain  it  in  his  office  subject  to  the  inspection  of  whomsoever  it 
may  concern.1  . 

Notice  to  the  Officer.  —  The  term  "  filing  "  imports  that  the  paper  filed  is  brought 
to  the  notice  of  the  officer  with  whom  it  is  to  be  filed.3 

Custody  of  Clerk.  —  To  constitute  a  filing  the  paper  must  remain  in  the  custody 
of  the  clerk.3 


son  v.  Crawfordsville,  etc.,  R.  Co.,  n  Ind. 
280;  Willingham  v.  State,  21  Fla.  788.  Com- 
pare  Boyd  v.  Desmond,  79  Cal.  250. 

But  in  Baker  v.  Henry,  63  Mo.  517,  where 
the  report  of  a  probate  sale  of  land  was  sought 
to  be  read  in  evidence,  and  objected  to  on  the 
ground  that  it  was  not  marked  filed,  the  court 
said  that  it  did  not  consider  the  objection  well 
founded,  because  "  the  mere  indorsement  by 
the  clerk  on  the  paper  is  not  the  sole  constitu- 
ent element  of  filing  that  paper;  for  in  legal 
contemplation  the  presentation  and  delivery 
of  the  paper  to  the  court  or  officer  is  the  filing, 
which  dates  from  its  receipt  by  the  clerk  and 
lodgment  in  his  office,  although  the  clerk's 
indorsement  is  the  highest  legal  evidence  of 
the  filing." 

1.  Different  Senses  of  the  Term.  —  Mutual  L. 
Ins.  Co.  v.  Phinney,  76  Fed.  Rep.  620;  State 
■v.  Lewis,  49  La.  Ann.  1207. 

In  Holman  v.  Chevaillier,  14  Tex.  339,  it 
was  said:  "  It  is  the  duty  of  the  clerk,  when  a 
paper  is  thus  placed  in  his  custody  or  filed 
with  him,  to  indorse  upon  it  the  date  of  its  re- 
ception and  retain  it  in  his  office,  subject  to 
inspection  by  whomsoever  it  may  concern,  and 
that  is  what  is  meant  by  his  filing  the  paper. 
But  where  the  law  requires  or  authorizes  a 
party  to  file  it,  it  simply  means  that  he  shall 
place  it  in  the  official  custody  of  the  clerk. 
That  is  all  that  is  required  of  him,  and  if  the 
officer  omits  the  duly  of  indorsing  upon  it 
the  date  of  filing,  that  should  not  prejudice 
the  rights  of  the  parly." 

Fees.  —  Thus  within  a  statute  providing  for 
certain  clerk  fees  for  filing  papers,  it  has  been 
held  that  no  paper  is  filed  unless  it  has  a 
proper  indorsement  of  the  clerk.  Amy  v. 
Shelby  County,  I  Flipp.  (U.  S.)  104. 

2.  Notice.  —  Demers  v.  Cloud  County,  5  Kan. 
App.  271;  Phillips  v.  Beene,  38  Ala.  251. 

Same  —  Arrest  in  Civil  Cases.  —  A  statute  re- 
quired that  an  affidavit  should  be  filed  with 
the  magistrate  issuing  a  writ  of  arrest.  It 
was  held  that  where  an  affidavit  was  slipped 
under  the  office  door  of  the  magistrate,  who 
had  previously  signed  the  writ  in  blank, 
neither  he  nor  any  other  person  being  in  the 
office  at  the  time,  it  could  not  be  considered  as 
filed.  Whitcomb  v.  Cook,  39  Vt.  585.  See 
also  Phillips  v.  Wood,  31  Vt.  322;  Parkhurst 
v.  Pearsons,  30  Vt.  705.  See  generally  the 
title  Imprisonment  for  Debt  and  in  Civil 
Actions. 

Same. — A  Massachusetts  Statute  required  that 
the  location  of  land  taken  by  selectmen  of  a 
town  for  a  schoolhouse  should  be  filed  in  the 
office  of  the  town  clerk  seven  days  at  least  be- 
fore the  town  meeting  at  which  it  was  to  be 
accepted.  The  clerk  prepared  a  report  and 
left  it  in  the  safe  belonging  to  the  town,  at  his 
Tiouse,  which  was  his  only  office  as  clerk.  In 
his  absence,  the  selectmen  called  at  his  house, 
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and,  procuring  the  paper  from  his  wife,  affixed 
their,  signatures  thereto.  The  clerk  testified 
that  he  never  saw  the  paper  from  the  time 
when  he  wrote  it  and  deposited  it  in  the  safe 
unsigned  until  he  found  it  there  on  the  day  of 
the  town  meeting,  but  he  was  informed  by  his 
wife  that  the  selectmen  had  signed  it.  This 
was  held  a  sufficient  filing.  Reed  v.  Acton, 
120  Mass.  131. 

Chattel  Mortgage— Office  of  Clerk  Vacant.— 
In  Bishop  v.  Cook,  13  Barb.  (  N.  Y.)  329,  it 
was  held  that  where  the  office  of  clerk  was 
vacant  and  a  person  in  charge  of  the  office  re- 
ceived a  chattel  mortgage,  indorsed  it  "  filed 
Oct.  20,  1845,"  and  placed  it  among  the  other 
chattel  mortgages  in  the  office,  this  was  a  valid 
filing. 

To  Whom  Delivery  May  Be  Made.  —  Delivery 
mav  be  made  to  any  person  having  charge  of 
the' office  for  the  time  being.  Oats  v.  Walls, 
28  Ark.  244. 

Delivery  to  Agent  of  Filing  Officer.  —  In  the 
absence  of  the  recorder,  a  deed  was  delivered 
to  a  deputy  appointed  by  the  recorder,  for  the 
purpose  of  being  filed  and  recorded.  At  the 
time  of  the  delivery,  the  deputy  had  the  cus- 
tody of  the  records,  and  was  acting  as  re- 
corder. It  was  contended  that  the  deputy 
was  appointed  without  authority  of  law,  and 
that  therefore  a  delivery  to  him  could  not  con- 
stitute &  filing,  within  the  meaning  of  a  stat- 
ute that  made  a  deed  constructive  notice  to 
subsequent  purchasers.  But  it  was  held  that 
a  delivery  to  the  deputy  was  sufficient  to  con- 
stitute a  filing,  independently  of  the  question 
of  the  legality  of  his  appointment.  Cook  v. 
Hall,  6  111.  575;  Dodge  v.  Potter,  18  Barb.  (N. 
Y.)  193. 

When  Agency  Will  Be  Implied.  —  When  a 
paper  is  deposited  with  one  who  has  control 
of  the  office  for  the  time  being,  it  does  not  de- 
volve on  the  party  depositing  it  to  show  that 
it  was  put  into  the  hands  of  the  filing  officer, 
or  of  a  deputy  authorized  by  him  to  receive 
such  papers.  One  in  charge  and  performing 
the  duties  of  the  office  has  sufficient  authority 
for  such  purpose.  The  filing  officer  is  re- 
sponsible for  the  acts  of  one  thus  placed  in 
possession  of  the  keys  and  papers  in  his  office. 
Oats  v.  Walls,  28  Ark.  244.  See  also  Reed  v. 
Acton,  120  Mass.  130. 

The  Delivery  Must  Be  for  the  Purpose  of  Filing. 
—  Lamson  v.  Falls,  6  Ind.  309. 

3.  Custody.  —  Rex  v.  Wade,  1  B.  &  Ad.  861, 
20  E.  C.  L.  497;  Pfirmann  v.  Henkel,  1  111.  App. 
152;  Chapin  v.  Kingsbury,  135  Mass.  580; 
Brothers  v.  Mundell,  60  Tex.  244. 

Where  the  officer  fails  to  retain  the  paper, 
the  paper  is  not  filed.  Sternberger  v.  Mc- 
Sween,  14  S.  Car.  43. 

In  Bergeron  v.  Hobbs,  96  Wis.  641,  it  was 
said:  "  A  literal  filing  of  the  papers  is  neces- 
sary because  it  is  so  written  in  the  law.  The 
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Time  of  Filing. — -Upon  the  question  of  the  time  when  a  paper  was  filed,  it 
has  been  said  that  "  to  file  papers  is  to  deposit  them  with  the  proper  custodian 
for  keeping.  The  marking  of  them  '  filed  '  by  the  clerk  is  another  matter,  and 
is  not  the  filing."  1 

FILIATION.  —  See  the  title  Bastardy,  vol.  3,  p.  871,  and  3  Encyc.  of 
Pl.  and  Pr.  266. 

FILIUS  NULLIUS.    (See  also  the  titles  BASTARDY,  vol.  3,  p.  871  ;  LEGITI- 
MACY.)—  A  son  of  nobody;  a  bastard. 
FILL.  —  See  note  2. 


term  filing  and  the  verb  '  to  file,'  as  related  to 
this  subject,  include  the  idea  that  the  paper  is 
to  remain  in  its  proper  order  on  file  in  the 
office." 

So  in  Schuer  v.  King,  100  Ala.  238,  the 
court,  in  holding  that  the  mere  handing  of  a 
paper  to  an  officer  and  then  taking  ii  back  was 
not  a  filing  with  such  officer,  said:  "  In  7  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.),  p.  960,  is 
this  language:  'A  paper  is  said  to  be  filed 
when  it  is  delivered  to  the  proper  officer,  and 
by  him  received  to  be  kept  on  file.'  In  Pfirmann 
v.  Henkel,  1  111.  App.  145,  it  was  said  by  the 
court  that  '  filing  a  paper,  ex  vi  termini,  means 
placing  and  leaving  it  among  the  files.'  See 
also  Lamson  v.  Falls,  6  Ind.  309." 

Same  —  Agricultural  Lien.  —  To  obtain  an 
"  agricultural  lien  "  the  statute  required  the 
creditor  to  enrol  his  contract  in  the  Circuit 
Court  clerk's  office  and  to  file  the  contract  or  a 
copy  thereof  in  the  clerk's  office.  In  constru- 
ing this  provision  the  court  said:  "  The  filing 
and  enrolment  complete  the  lien.  The  statute 
is  not  satisfied  by  the  indorsement  on  the  con- 
tract that  it  was  filed,  if  the  creditor  withdraws 
it  and  keeps  it.  For  what  purpose  make  such 
indorsement  if  the  paper  may  be  taken  away? 
The  term  filing  imports  that  the  paper  shall 
remain  with  the  clerk  as  a  record,  subject  to 
be  inspected  by  those  who  have  an  interest  in 
it,  and  to  be  certified  by  him  as  any  other 
paper  properly  lodged  in  his  office  and  com- 
mitted to  his  custody."  Cooper  v.  Frierson, 
48  Miss.  310.  See  generally  the  title  Crops, 
vol.  8,  p.  301. 

Same  —  Married  Women.  (See  also  the  titles 
Husband  and  Wife;  Separate  Property  of 
Married  Women.)  —  Under  the  Massachusetts 
statute  requiring  a  married  woman  doing  busi- 
ness on  her  separate  account  to  file  a  certificate 
in  the  clerk's  office,  it  was  held  that  to  consti- 
tute a  filing  the  certificate  must  be  retained  by 
the  clerk,  and  that  where  the  clerk  returned  it 
to  the  married  woman's  husband  there  was  no 
filing.  The  court  said,  however,  that  it  would 
be  otherwise  if  the  clerk,  after  filing,  without 
her  authority  destroyed  the  certificate  or  de- 
livered it  to  a  third  person.  Chapin  v.  Kings- 
bury, 138  Mass.  194. 

Same  —  Lis  Pendens. —  In  Wilkinson  v. 
Elliott,  43  Kan.  595,  it  was  held  that  where  a 
party  temporarily  handed  a  petition  to  the 
clerk  in  order  that  he  might  place  his  file 
marks  thereon,  and  not  for  the  purpose  of 
allowing  it  to  remain  in  his  official  custody  as 
a  permanent  record,  and  did  not  obtain  or  ask 
for  the  issuance  of  a  summons,  but  held  the 
petition  in  his  own  possession,  he  had  not  filed 
his  petition,  and  an  action  was  not  pending 
within  the  meaning  of  the  statute  on  lis  pendens. 
See  generally  the  title  Lis  Pendens. 


Same  —  Secretary  of  State.  —  A  statute  pro- 
vided that  the  secretary  of  state  should  charge 
certain  fees  for  the  filing  of  consolidation 
papers  between  railroads.  An  agent  of  cer- 
tain companies  presented  consolidation  papers 
to  the  secretary  of  state  for  filing,  but  upon 
being  informed  of  the  charges  refused  to  pay 
them  and  carried  off  the  papers.  It  was  held 
that  the  papers  were  not  filed.  The  court 
said:  "  In  order  to  constitute  a  filing  of  the 
articles  of  consolidation  it  was  essential,  not 
only  that  they  should  have  been  left  with  the 
secretary  at  his  office,  but  they  should  have 
been  received  and  retained  by  that  officer  as 
papers  on  file."  State  v.  Chicago,  etc.,  R. 
Co.,  145  Ind.  229. 

1.  Time.  —  In  re  Devvar,  10  Mont.  437.  See 
also  Franks  v.  Houston,  9  Kan.  414. 

Same  —  Delivery  to  an  Officer  When  He  Is  Not 
at  the  Office.  —  A  paper  is  not  filed  when  it  is 
put  into  the  custody  of  an  officer  of  the  office 
in  which  it  is  to  be  filed,  when  he  is  not  at  the 
public  office,  such  officer  not  being  the  one  in 
whose  custody  the  paper  properly  remains. 
GarlicK  v.  Sangster,  9  Bing.  46,  23  E.  C.  L. 
259.  See  generally  the  title  Insolvency  and- 
Bankruptcy. 

Same  —  Commencement  of  Action. —  In  Ex  p. 
State,  51  Ala.  74,  it  was  said:  "  The  original 
and  technical  application  of  the  word  file  has 
long  gone  out  of  use.  It  means  to  fix  upon  a 
string  or  wire,  kept  by  the  clerk  or  register  of 
the  court  in  which  the  paper  is  intended  to  be 
filed.  Phillips  v.  Beene,  38  Ala.  248.  This 
practice  has  never  been  in  use  in  this  state. 
A  mere  deposit  of  the  paper  with  the  clerk  in 
the  court  during  its  session,  for  the  purpose 
of  filing  the  same,  has  under  our  practice  been 
deemed  sufficient.  But  in  order  to  have  com- 
petent proof  of  the  filing,  it  is  proper  for  the 
clerk  or  register  to  indorse  the  dale  of  the 
filing,  and  the  fact  of  filing,  on  the  paper 
filed,  and  sign  the  same  as  clerk  or  registei, 
or  enter  the  same  as  filed  in  the  proper  docket. 
This  puts  the  paper  in  the  custody  of  the 
court,  and  the  power  of  the  court  may  be  ex- 
erted to  protect  it,  and  compel  its  production, 
or  supply  its  loss." 

2.  Fill  a  Prescription.  —  "  To  fill  a  prescrip- 
tion is  to  furnish,  prepare,  and  combine  the 
requisite  materials  in  due  proportion  as  pre- 
scribed. It  is  urged  that  prescriptions  refer  to 
medical  provision  for  human  beings,  and  do 
not  appertain  to  the  medication  of  animals;  or, 
at  least,  that  they  can  proceed  only  from  pro- 
fessional sources,  and  are  not  prescriptions  if 
they  emanate  from  common  persons.  Why  a 
recipe  or  formula  for  the  treatment  of  horses 
may  not  be  called  a  prescription,  we  do  not 
see,  from  whatever  source  it  may  proceed."' 
Ray  v.  Burbank,  61  Ga.  505. 
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FILLERS.  —  See  note  I. 
FILLY.  —  See  note  2. 
FILTH.  —  See  note  3. 

FILUM  AQUiE.  (See  also  the  titles  ACCRETION,  vol.  I,  p.  4<V  5  BOUND- 
ARIES, vol.  4,  PP-  823,  828.)  —  A  thread  of  water.  Used  in  reference  to 
boundaries,  it  may  mean  either  middle  or  outside  line. 

FILUM  VLffi.  (See  also  the  title  BOUNDARIES,  vol.  4,  p.  809.)  —  1  ne 
thread  or  middle,  of  a  road  ;  the  boundary  between  adjoining  owners. 

FINAL  —  FINALLY.  —  Final  means  conclusive;  from  which  there  is  no 

appeal.5 

Fill  Shares  of  Stock.  —  Where  one  subscribed 
for  shares  in  an  incorporated  company,  agree- 
ing "  to  take  and  fill  the  number  of  shares 
set  against  his  name,  it  was  held  that  although 
where,  by  the  terms  of  the  subscription,  a  sub- 
scriber agrees  merely  to  take  a  certain  num- 
ber of  shares,  without  promising  to  pay 
assessments,  the  only  remedy  against  the  de- 
linquent proprietor  is  a  sale  of  his  shares,  yet 
nevertheless  in  this  case  assumpsit  might  be 
maintained  against  the  subscriber,  or  pro- 
prietor, to  recover  an  assessment  on  his  shares; 
the  word  fill,  in  this  connection,  amounting  to 
a  promise  to  pay  assessments.  Bangor  Bridge 
Co.  v.  McMahon,  10  Me.  478.  See  generally 
the  title  Stock  and  Stockholders. 

An  Office  Filled.  —  In  no  case  can  an  office  be 
considered  as  filled  till  an  acceptance  of  the 
appointment  by  the  person  chosen.  That  ac- 
ceptance, however,  need  not  be  signified  in 
-  express  terms.  It  is  often  implied  from  previ- 
ous conduct  as  well  as  a  subsequent  receipt  of 
a  commission,  taking  the  oath  of  office,  or  dis- 
charging some  of  its  duties.  Tohnston  v.  Wil- 
son, 2  N.  H.  203,  7  Wheel  Am.  C.  L.  142.  See 
g;n'erally  the  title  Public  Officers. 

Filling — Highways.  —  A  city  ordinance  re- 
quired the  streets  to  be  filled  and  graded  to 
within  eleven  inches  of  the  grade  of  the  pave- 
ment. It  was  shown  by  parol  that  the  word 
filling  had  a  well  known  meaning  in  that  city 
among  street  contractors  and  engineers,  and 
meant  to  raise  the  surface  of  the  roadway  to 
be  improved  to  a  certain  height  by  using 
earth,  clay,  sand,  or  other  suitable  materials 
free  from  animal  and  vegetable  substances  or 
other  offensive  materials.  Levy  v.  Chicago, 
113  111.  653. 

Fill  in  Sense  of  Embank. — See  Anderson  v. 
Birmingham  Mineral  R.  Co.,  109  Ala.  128. 

Filled  in  with  Brick.  —  Where,  in  a  policy  of 
insurance,  a  building,  in  which  property  in- 
sured  was   contained,    was  described   as  a 
*'  frame  house  filled  in  with  brick,"  it  was  held 
that  it  was  competent  for  the  assured  to  prove 
that,  by  custom,  as  between  insurers  and  in- 
sured, a  frame  house  filled  in  with  brick  front 
and  rear,  bounded  on  one  side  by  a  wall  filled 
in  with  brick  of  an  adjoining  house,  and  on 
the  other  side  by  a  brick  wall  of  another  house, 
was  considered  a  "  frame  house  filled  in  with 
brick,"    within   the  meaning  of   the  policy. 
Said  the  court:  These  words  are  "  not  definite 
and  unequivocal  in  themselves;  they  may  ap- 
ply to  the  partitions,  as  well  as  to  the  external 
frame,  of  the  house.    The  plaintiffs'  own  testi- 
mony shows  that  they  are  not  generally  con- 
sidered as  requiring  the  gables  to  be  filled  in, 
but  that  the  brick  goes  no   higher  than  the 
eaves;  they  are,  therefore,  susceptible  of  ex- 


planation."   Fowler  v.  .Etna  F.  Ins.  Co.,  7 
Wend.  (N.  Y.)  270. 

In  Fowler  v.  ^Etna  F.  Ins.  Co.,  6  Cow.  (N. 
Y.)  673,  16  Am.  Dec.  460,  a  policy  was  held 
void  where  the  house  was  described  as  "  filled 
in  with  brick,"  but  in  fact  was  not  so  filled. 

1.  Fillers.  (See  the  title  Revenue  Laws.)  — 
In  Falk  v.  Robertson,  137  U.  S.  231,  it  was 
said:  "  Leaf  tobacco  consists  of  three  classes, 
'  wrappers,'  fillers,  and  '  binders.'  _  '  Wrap- 
pers '  are  leaves  suitable  for  the  outside  finish 
of  a  cigar;  fillers  are  leaves  that  make  up  the 
main  body  of  the  cigar;  and  '  binders  '  are  the 
secondary  or  inside  wrapper,  and  hold  to- 
gether the  loose  material  which  constitutes  the 

filling-"  _ 

2.  Larceny.  —  In  Lunsford  v.  State,  I  Tex. 
App.  450,  it  was  held  that  an  indictment  which 
charged  the  theft  of  a  filly  was  not  supported 
by  proof  of  the  theft  ot  a  mare.  The  court 
said:  "  The  defendant  was  indicted  for  the 
theft  of  a  filly.  A  filly  is  defined  by  Mr.  Web- 
ster as  follows:  '  A  young  mare  or  filly,  a 
wanton  girl.  I.  A  young  horse,  especially  a 
young  mare,  a  female  colt.  2.  A  lively, 
roistering,  or  wanton  girl.'  Upon  the  trial  the 
proof  showed  that  the  animal  stolen  was  a 
mare  about  two  years  old.  The  indictment  in 
this  case  should  have  described  the  animal 
stolen  as  a  '  mare.'  " 

3.  In  Reg.  v.  Wood,  5  El.  &  Bl.  49.  85  E.  C. 
L.  49,  snow  was  held  not  to  be  filth. 

4.  Bouv.  L.  Diet. 

5.  Reg.  v.  Hunt,  6  El.  &  Bl.  409,  88  E.  C.  L. 
4nq. 

Final  and  Conclusive.  (See  also  the  title 
Jurisdiction.) —  Where  the  proceedings  of  an 
inferior  court  are  declared  by  statute  to  be 
final  and  conclusive,  a  superior  court  will  not 
inquire  whether  the  lower  court  has  justly  and 
properly  exercised  the  powers  confided  to  it, 
but  will  take  care  that  it  does  not  exercise 
powers  which  it  does  not  legitimately  possess. 
Ackerman  v.  Taylor,  9  N.  J.  L.  65. 

A  statutory  provision  that  a  report  of  com- 
missioners, when  confirmed  by  a  court  having 
jurisdiction,  shall  be/inaland  conclusive"  has 
reference  to  an  appeal  therefrom,  not  to  the 
remedy  by  motion  to  set  it  aside  for  irregu- 
larity, fraud,  or  mistake.  *  *  *  All  judg- 
ments are  liable  to  be  set  aside  for  fraud, 
mistake,  or  irregularity."  Matter  of  Applica- 
tion of  New  York,  49  N.  Y.  150.  But  an 
agreement  to  refer,  by  which  the  referee's  re- 
port was  to  be  final  and  conclusive,  did  not 
preclude  parties  from  filing  exceptions  thereto. 
Mussina  v.  Hertzog,  5  Binn.  (Pa.)  387.  And 
in  Clark  v.  Patterson,  6  Binn.  (Pa.)  128,  a  wnj^ 
of  error  was  allowed  to  a  judgment  which  was, 
by  statute,  final  and  conclusive. 
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FINAL  ACCOUNTS.  —  Sec  the  titles  Accounts,  vol.  [,  p.  433  ;  Debts  of 
Decedents,  vol.  8,  p.  1003;  Executors  and  Administrators,  vol.  11, 


Final  Confirmation.  (See  also  the  title  Span- 
ish Land  Grants.)  —  The  final  confirmaiion 
of  a  Mexican  grant,  so  as  to  set  the  statute  of 
limitations  in  motion,  under  the  California  Act 
of  1855,  was  the  issuance  of  a  patent  to  the 
grantee;  but  under  the  Act  of  1863  amending 
the  statute  of  limitations,  the  final  confirma- 
tion which  set  the  statute  in  motion  was  a 
final  confirmation  of  a  survey  by  the  courts  of 
the  United  States  provided  for  in  the  Act  of 
Congress  of  June  14,  i860,  called  the  issuance 
of  a  patent.  The  approval  of  the  survey  of 
the  Mexican  grant  by  the  surveyor-general 
alone  was  not  final  so  as  to  set  the  statute  of 
limitations  in  motion.  Sabichi  v.  Aguilar,  43 
Cal.  290.  See  also  Johnson  v.  Van  Dyke,  20 
Cal.  225;  Davis  v.  Davis,  26  Cal.  46;  Beach  v. 
Gabriel,  29  Cal.  580;  San  Jose  v.  Trimble,  41 
Cal.  536. 

In  Norris  v.  Moody,  84  Cal.  143,  it  was  held 
that  under  the  Act  of  1863  the  statute  of  lim- 
itations commenced  to  run  against  pueblo 
lands  derived  from  the  Spanish  or  Mexican 
government  from  the  date  of  final  confirma- 
tion of  the  official  survey  of  the  lands,  but 
under  the  codes  which  went  into  effect  Jan- 
uary r,  1873,  the  limitation  runs  against  such 
lands  without  regard  to  the  confirmation  of  the 
survey  or  grant,  or  to  the  issuance  of  any 
patent. 

Final  Decision.  (See  also  the  title  Final 
Judgments  and  Decrees,  post.)  —  See  Reg.  v. 
Hunt,  6  El.  &  Bl.  409,  88  E.  C.  L.  409. 

A  statutory  provision  that  the  decision  of  tax 
inspectors  shall  be  final  on  a  question  of 
assessment  only  concludes  further  investiga- 
tion by  the  ministerial  officers,  and  does  not 
debar  a  party  feeling  himself  aggrieved  in  the 
assessment  of  his  property  from  the  privilege 
of  prosecuting  or  defending  his  rights  in  the 
courts.    McGehee  v.  Mathis,  21  Ark.  40. 

Final  Disposition  of  the  matters  embraced  in 
a  submission  to  arbitration  is  "  such  a  dispo- 
sition that  nothing  further  remains  to  fix  the 
rights  and  obligations  of  the  parties,  and  no 
further  controversy  or  litigation  is  required  or 
can  arise  on  the  matter.  It  is  such  an  award 
that  the  party  against  whom  it  is  made  can 
perform  or  pay  it  without  any  further  ascer- 
tainment of  rights  or  duties."  Colcord  v. 
Fletcher,  50  Me.  401.  See  generally  the  title 
Arbitration  and  Award,  vol.  2,  p.  794. 

Same  —  Bankruptcy.  —  In  Matter  of  Bright- 
man,  14  Blatchf.  (U.  S.)  130,  it  was  held  that 
the  words  "  final  disposition  of  the  cause,"  as 
used  in  the  United  States  Bankruptcy  statute 
of  1876,  limiting  the  time  within  which  a  bank- 
rupt may  apply  for  a  discharge  from  his  debts 
to  a  time  before  the  final  disposition  of  the 
cause,  meant  the  final  disposition  of  the  ad- 
ministration of  the  estate.  See  generally  the 
title  Insolvency  and  Bankruptcy. 

Final  Division.  —  A  provision  in  a  will  by 
which  one-fourth  of  the  residuary  estate  is 
given  to  each  of  four  persons,  that,  in  case  of 
the  death  of  any  of  the  legatees  before  "  final 
division,"  his  share  shall  go  over,  has  refer- 
ence to  the  year  in  which  the  law  of  England 
requires  an  estate  to  be  settled;  and  where  a 
legatee  died  after  the  expiration  of  a  year  from 


the  death  of  his  testator,  his  personal  repre- 
sentatives took,  although  there  had  been  no 
division.  In  re  Wilkins,  18  Ch.  Div.  634  50 
L.  T.  Ch.  774. 

Final  Judge.  (See  also  the  title  Legislature.) 
—  A  city  charter  provided  that  the  common 
council  should  be  the  final  judge  of  the  quali- 
fications and  election  of  the  mayor  and  of  its 
own  members.  It  was  held  that  the  decision 
of  the  council  could  not  be  reviewed.  The 
court  said:  "  Upon  this  section  counsel  for  the 
respondent  say  in  their  brief:  '  To  hold  that 
the  decision  of  the  council  is  subject  to  review 
is  to  exscind  the  word  final  from  the  statute. 
No  possible  use  of  the  word  where  it  stands 
can  be  imagined,  if  it  was  not  to  signify  an 
end  to  the  controversy  to  which  it  relates. 
The  word  final  is  sometimes  applied  to  the 
judgment  of  a  court,  to  distinguish  it  from 
interlocutory  judgments.  When  so  used  it  is 
intended  to  signify  a  judgment  by  which  all 
the  questions  in  a  case  have  been  determined, 
as  contradistinguished  from  a  judgment  in  the 
same  case  in  which  one  or  only  a  part  of  the 
questions  therein  have  been  decided.  The 
word  final  in  this  statute  is  not  used  in  any 
such  sense.  It  is  here  applied  to  the  court.' 
'  Can  any  intent  be  imagined  or  imputed  to 
the  legislature  other  than  an  intent  to  oust  the 
jurisdiction  of  the  courts  over  an  election  con- 
test as  to  the  mayor  and  members  of  the  com- 
mon council  of  the  city  of  Portland?  They 
either  changed  the  law  in  that  respect  or  they 
did  not.  If  they  did,  the  Circuit  Court  has  no 
jurisdiction  in  this  case;  if  they  did  not,  then 
the  word  final  in  the  statute  has  no  meaning 
or  effect.' "  Simon  v.  Portland,  9  Oregon  441 . 
See  also  State  v.  Piper,  50  Neb.  25. 

Same  —  Election.  —  An  amendment  of  a  city 
charter  provided  that  "  the  board  of  council- 
men  *  *  *  shall  be  the  final  judges  of 
the  election  returns  and  of  the  validity  of 
elections  and  qualifications  of  its  own  mem- 
bers." Before  the  amendment,  the  Superior 
Court  had  j urisdiction  of  the  matter.  It  was 
held  that  the  board  of  councilmen  had  juris- 
diction in  the  case  of  an  election  that  had  oc- 
curred before  the  passage  of  the  amendment. 
The  court  said:  "  By  the  use  of  the  word 
final  the  legislature  intended  to  divest  the 
Superior  Court  of  jurisdiction  in  such  cases 
and  make  the  common  council  the  sole  tri- 
bunal to  determine  the  legality  of  the  election 
of  its  members."  Selleck  v.  South  Norwalk, 
40  Conn.  359. 

Final  Order.  —  See  the  title  Final  Judgments 
and  Decrees,/^/,  and  references  there  given. 

Final  Passage  of  a  Bill.  (See  also  the  title 
Statutes.)  —  The  Constitution  of  Alabama 
provided  that  no  bill  could  become  a  lavv  un- 
less on  its  final  passage  it  be  read  at  lengih 
and  the  vote  taken  by  yeas  and  nays.  It  was 
held  that  the  final  passage  of  a  bill  within 
this  section  was  a  vote  on  its  passage  in  either 
house  of  the  General  Assembly  after  it  had 
received  three  readings  on  three  different  days 
in  that  house.    State  v.  Buckley,  54  Ala.  605. 

Final  Port. —  In  Moore  v.  Taylor,  1  Ad.  & 
El.  25,  28  E.  C.  L.  22,  it  was  held  that  a  policy 
until  a  ship  arrives  at  her  final  port  cover's 
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pp.  1181,  1 3 14;  Settlement.  And  see  Encyc.  of  Pl.  and  Pr.,  title 
Settlement  of  Decedents'  Estates. 


her  only  until  she  arrives  at  her  port  of  dis- 
charge, and  does  not  protect  her  while  she  is  a 
seeking  vessel  from  island  to  island.  See  also 
the  title  Marine  Insurance;  and  see  Port. 

Final  Process.  (See  also  the  title  Executions, 
vol  11  p.  604.)  —  An  execution  is  final  pro- 
cess.   Amis  v.  Smith,  16  Pet.  (U.  S.)  303- 

Final  Sailing.  (See  generally  the  title  Con- 
tracts of  Affreightment  and  Charter- 
parties,  vol.  7,  p.  156.)  — A  ship  that  has  left 
port  without  an  intention  of  returning  has 
finally  sailed,  within  the  meaning  of  a  pro- 
vision in  its  charter-party  that  an  advance  of 
freight  should  be  made  within  eight  days  from 
her  final  sailing  from  port,  although  she  was 
afterwards  driven  back  by  stress  of  weather. 
Price  v.  Livingstone,  53  L.  J.  Q.  B.  118. 

So  upon  the  construction  of  a  similar  charter 
Parke,  B.,  said:  "  The  parties  use  the  term 
'  the  final  sailing  of  the  vessel,'  and  we  are 
not  at  liberty  to  reject  that  term;  and  we  must 
consider  that  it  is  adopted  with  reference  to 
the  particular  port  of  Cardiff,  where  the  ves- 
sel is  to  take  on  board  her  cargo,  and  conse- 
quently that  it  means  something  more  than 
merely  having  the  clearance  on  board  and  get- 
ting ready.  It  means  her  final  departure  from 
that  port,  being  out  of  the  limits  of  that  arti- 
ficial cut,  and  being  at  sea  ready  to  proceed 
upon  her  voyage."  Roelandts  v.  Harrison,  9 
Exch.  456.  And  see,  upon  the  construction  of 
this  term,  Sailing-Ship  "  Garston  "  Co.  v. 
Hickie,  15  Q-  B.  Div.  587- 

Final  Settlement.    (See  also  the  titles  Ac- 
counts, vol.  i,  p.  433;  Debts  of  Decedents, 
vol.  8,  p.  1003;  Executors  and  Administra- 
tors, vol.  11,  pp.  1181,  1314-)  — I"  Roberts  v. 
Spencer,  112  Ind.  85,  it  was  said:  "  The  term 
'  final  settlement,'  as  applied  to  the  adminis- 
tration of  an  estate,  is  usually  understood  to 
have  reference  to  the  order  of  court  approving 
the  account  which  closes  the  business  of  the 
estate,  and  which  finally  discharges  the  ex- 
ecutor or  administrator  from  the  duties  of  his 
trust,  and  ought  generally  to  be  so  construed 
when  there  is  nothing  in  the  context  justifying 
or  requiring  a  different  construction.  Parsons 
v.  Milford,  67  Ind.  489.    But  we  regard  the 
phrase  in  question,  in  the  connection  in  which 
it  is  used,  as  implying  more  than  the  mere 
order  of  the  court  declaring  the  estate  to  be 
finally  settled.    When  the  court  makes  an 
order  approving  an  account    submitted  for 
final  settlement,  it,  in  the  absence  of  some 
other  specific  direction,  relates  back  to  the 
time  the  account  was  filed,  and  gives  force  and 
effect  to  the  account  from  the  date  of  Us  filing. 
Therefore,  when  an  executor  or  administrator 
has,  after  the  expiration  of  the  proper  period 
of  time,  filed  his  account  for  final  settlement, 
the  estate  is,  in  a   limited  and  conditional 
sense,  finally  settled." 

"  A  final  settlement  is,  as  its  terms  import, 
a  conclusive  determination  of  all  the  past  ad- 
ministration."   Sims  v.  Waters,  65  Ala.  445. 

In  Dufour  v.  Dufour,  28  Ind.  421,  it  ( was 
held  that  by  the  term  "final  settlement,"  as 
used  in  the  Indiana  statute  for  the  settlement  of 
decedents'  estates,  was  not  meant  merely  the 
ascertaining  of  the  final  balance  of  cash  in  the 


hands  of  an  executor  or  administrator,  but  it 
comprehended  also  a  payment  of  that  balance 
so  as  to  leave  nothing  to  be  done  to  complete 
the  execution  of  the  fiduciary's  trust.  See  also 
Johnson  v.  Hedrick,  33  Ind.  130. 

Final  Submission.  (See  the  title  Dismissal, 
Discontinuance,  and  Nonsuit,  6  Encyc.  of 
Pl.  and  Pr.  823.)  —  A  statute  provided  that 
an  action  might  be  dismissed  without  preju- 
dice to  a  future  action  by  the  plaintiff  before 
the  final  submission  of  the  case  to  the  jury  or 
to  the  court.  It  was  held  that  after  the  court 
had  sustained  a  motion  by  the  defendant  for  a 
peremptory  instruction  to  the  jury,  but  before 
such  an  instruction  had  been  given,  the  plain- 
tiff had  a  right  to  dismiss  his  action,  as  there 
had  been  no  final  submission  of  the  case  to  the 
jury.  The  court  said:  "  Strictly  and  properly 
there  can  be  no  final  submission  of  a  case  to 
the  jury  until  all  questions  of  law  have  been 
disposed  of  by  the  court,  instructions  and 
papers  pertaining  to  the  case  have  been 
actually  delivered  to  the  jury,  and  they  are 
authorized,  without  further  interposition  or 
control  of  the  court,  to  proceed  to  a  judicial 
examination  of  the  issue  of  fact  submitted  to 
them."  Vertrees  v.  Newport  News,  etc.,  Co., 
95  Ky.  314. 

Final  Terminus.  —  In  Citizens'  St.  R.  Co.  v. 
Africa,  100  Tenn.  26,  it  was  said:  "  The  Court 
of  Chancery  Appeals,  in  determining  the  rights 
of  the  Citizens'  Street  Railway  Company,  dis- 
cussed the  meaning  of  certain  terms  used  in 
its  charter,  and  concluded  that  by  the  terms 
'  initial  terminus  '  and  '  final  terminus  '_  is 
meant  that  there  must  be  a  definite  beginning 
point  and  a  definite  ending  point,  fixed  by  the 
charter,  and  that  each  line  must  be  distinct  in 
respect  of  its  terminus  and  general  route." 
The  decision  of  the  Court  of  Chancery  Appeals 
was  affirmed. 

Final  Trial. —  The  words  "final  trial,"  in 
section  14  of  the  Florida  Declaration  of  Rights, 
providing  that  "  no  person  shall  be  compelled 
to  pay  costs  except  after  conviction  on  final 
trial,"  mean  such  a  trial  in  the  court  having' 
original  trial  jurisdiction  of  the  case  as  is  the 
basis  for  the  entry  of  judgment  finally  dispos- 
ing of  the  action  in  such  court,  and  do  not 
apply  to  proceedings  in  an  appellate  court. 
State  v.  Newman,  24  Fla.  33. 

Finally  Passed.  —  In  Upper  Canada  Law  Soc. 
v.  Toronto,  25  U.  C.  Q.  B.  199,  the  plaintiffs 
had  for  several  years  appealed  from  the 
assessment  of  their  property  to  the  Court  of 
Revision,  which  had  decided  against  them, 
and  from  thence  to  the  County  Court  judge, 
who  had  reduced  the  assessment  about  one- 
third,  on  the  ground  that  a  large  portion  of 
their  building  was  occupied  by  the  courts.  In 
1864,  the  same  assessment  being  repeated, 
they  appealed  to  the  Court  of  Revision,  which 
said  that  it  would  consult  the  city  solicitor, 
and  that  the  plaintiffs  need  not  appear  again. 
The  plaintiffs'  solicitor  was  told  by  the  clerk 
of  the  Court  of  Revision  that  no  judgment  had 
been  given,  and  found  none  in  the  book  where 
the  decisions  of  the  court  were  entered.  _  In 
October  the  collector  called  upon  the  plaintiff  s' 
secretary,  who,  supposing  all  was  right,  paid 
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FINAL  HEARING. 


Definition. 


FINAL  HEARING.  —  See  Encyc.  OF  Pl.  AND  Pr.,  titles  HEARING,  vol 

p.  8 ;  Removal  of  Causes. 


the  sum  assessed.  The  mistake  having  been 
discovered  in  the  following  year,  it  was  held 
that  the  plaintiffs  might  recover  it  back,  for 
the  Court  of  Revision  not  having  determined 
the  appeal,  the  roll,  as  regarded  the  plaintiffs, 
was  not  finally  passed,  within  section  61  of 
the  Assessment  Act,  so  as  to  bind  them. 
Hagarty,  J.,  dissented,  on  the  ground  that  the 
return  of  the  roll  unaltered  as  regarded  the 
plaintiffs'  assessment  was  in  effect  a  decision 
against  them. 

Finally  Recover.  —  Where  a  statute  denied 
costs  to  the  plaintiff  unless  he  finally  recov- 
ered more  than  a  certain  amount,  it  was  held 
that  the  words  "finally  recover"  referred 
to  the  ultimate  judgment  of  the  court.  Fisk 
v.  Gray,  100  Mass.  191.  See  also  Encyc. 
of  Pl.  and  Pr.,  titles  Amount  in  Contro- 
versy, vol.  1,  p.  702;  Costs,  vol.  5,  p.  159 
et  seq. 

The  Verdict  Is  the  Sum  Finally  Recovered. — 

In  "Joannes"  v.  Pangborn,  6  Allen  (Mass.) 
243,  the  court  said:  "  By  Stat.  1807,  c.  123, 
§  2,  and  Rev.  Stat.,  c.  121,  $  3,  the  plaintiff 
in  such  case  was  entitled  to  recover  only 
one  fourth  as  much  costs  as  damages.  And 
by  Stat.  1859,  c.  196,  §  24,  and  Gen.  Stat., 
c  156.  §  5.  't  is  enacted  that  when  the 
final  recovery  does  not  exceed  twenty  dol- 
lars for  debt  or  damages,  in  a  personal 
action  brought  originally  in  the  Superior 
Court,  the  plaintiff  shall  recover  no  costs. 
The  plaintiff  here  has  a  verdict  for  only 
twenty  dollars,  and  if  this  be  taken  as  the  sum 
'  finally  recovered  '  in  the  language  of  the 
statute,  it  is  conceded  that  he  is  not  entitled  to 
costs.  The  only  difficulty  arises  from  the 
novel  provision  introduced  into  the  Gen.  Stat., 
c-  133.  §  8,  extending  an  enactment  which  had 
before  existed  only  as  to  verdicts  for  damages 
for  land  taken  for  highways  and  railroads, 
awards  of  referees,  and  cases  of  that  character, 
to  the  case  of  verdicts  rendered  in  trials  in  the 
ordinary  course  of  legal  proceedings  in  courts 
of  common  law,  and  directing  interest  to  be 
computed  on  the  verdict  from  the  time  when 


made  to  the  time  of  making  up  the  judgment. 
As  the  judgment  is  to  be  entered  at  the  close 
of  the  term,  or  at  an  earlier  period  if  a  special 
order  to  that  effect  is  made,  there  will  neces- 
sarily be  some  accumulation  of  interest, 
though  it  may  be  very  small,  as  in  the  present 
case  in  which  it  amounts  to  only  one  cent;  yet 
under  the  statute  the  party  would  seem  to  be 
entitled  to  enter  a  judgment  for  the  amount  of 
the  verdict  and  interest  thereon,  which  in  the 
present  case  would  be  twenty  dollars  and  one 
cent.  The  inquiry  is,  whether  the  sum  found 
by  the  jury  as  damages  is  to  regulate  the 
costs,  or  that  sum  after  being  increased  by  the 
addition  of  the  interest  that  may  accrue 
thereon  before  the  parly  moves  for  and  obtains 
his  judgment.  The  language  of  Gen.  Stat.,  c. 
r5°,  §  5.  is,  '  If  the  plaintiff  finally  recovers  a 
sum  not  exceeding  twenty  dollars  for  debt  or 
damages,  he  shall  be  entitled  to  no  costs.' 
The  phraseology  is  changed  from  that  of  the 
earlier  statutes,  where  the  words  were,  '  If  the 
judgment  does  not  exceed  twenty  dollars,'  etc. 
Perhaps  this  may  not  be  thought  a  material 
difference,  and  we  do  not  put  the  decision 
upon  that  ground.  But,  as  it  seems  to  us,  it 
was  not  within  the  purpose  of  Gen.  Stat.,  c. 
133,  §  8,  to  make  any  alteration  in  the  rule  of 
law  as  to  the  penalty  of  losing  costs  if  the 
plaintiff  recovers  by  the  verdict  of  the  jury  a 
sum  not  exceeding  twenty  dollars,  in  an  action 
originally  brought  in  the  Superior  Court.  It 
is  not  to  be  left  optional  with  the  plaintiff  to 
postpone  the  entry  of  judgment,  either  by  bill 
of  exceptions  or  other  delay,  until  by  the  ac- 
cumulation of  interest  the  amount  to  which  he 
is  entitled  to  have  judgment  becomes  sufficient 
to  carry  full  costs.  Nor  is  the  delay  that  may 
occur  in  the  ordinary  course  of  proceedings 
between  the  time  of  the  verdict  and  the  ren- 
dition of  judgment  to  have  such  effect.  The 
question  of  costs  or  no  costs  must  properly 
rest  on  the  verdict  itself,  and  any  addition 
thereto,  arising  from  an  allowance  of  interest 
thereon  subsequently,  does  not  affect  this 
question." 
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matters  of  Procedure,  see  Encyclopaedia  of  Pleading  and  Practice, 
vol.  8,  p.  931. 

For  other  matters  of  Substantive  Law  and  Evidence,  see  in  this  work  the  titles 
COURTS,  vol.  8,  p.  21 ;  FOREIGN  JUDGMENTS, post;  JUDGMENTS 
AND  DECREES;  RES  JUDICATA. 


I.  Definitions  —  Final  judgments.  —  "  Final  judgments  are  such  as  at  once 
put  an  end  to  the  action,  by  declaring  that  the  plaintiff  has  either  entitled 
himself,  or  has  not,  to  recover  the  remedy  he  sues  for."  1 

Termination  of  Particular  Action.  —  This  definition  tersely  expresses  the  several 
requisites  of  a  final  judgment,  not  the  least  important  of  which  is  that  it  shall 
put  an  end  to  the  particular  action.  The  fact  that  the  court  may  thereafter 
have  to  give  directions  as  to  the  mode  of  execution  of  the  judgment  is  not  a. 
reservation  of  a  judicial  discretion  as  to  the  right  of  the  plaintiff  to  recover, 
and  hence  does  not  affect  the  finality  of  the  judgment.* 

The  Sustaining  or  Overruling  of  a  Demurrer,  though  it  be  directed  to  the  very 


1.  Final  Judgments.  —  3  Black.  Com.  398. 

A  final  judgment  or  decree  is  such  that  it 
"  either  terminates  the  action  itself,  decides 
some  matter  litigated  by  the  parties,  or 
operates  to  divest  some  right,  in  such  a  man- 
ner as  to  put  it  out  of  the  power  of  the  court 
making  the  order  after  the  expiration  of  the 
term,  to  place  the  parties  in  their  original  con- 
dition." Maysville,  etc.,  R.  Co.  v.  Punnett, 
15  B.  Mon.  (Ky.)  47. 

For  judgments  at  law  possessing  these 
qualifications,  or  lacking  one  or  more  of  them 
and  thus  being  interlocutory,  see  infra. 

Judgment  May  Be  Final  though  Not  Formal.  — 
If  the  judgment  possesses  the  qualifications 
named  in  the  text,  it  is  immaterial  that  it  is 
not  formal.  Thus,  where  the  judgment  was 
"  that  the  defendant  go  hence  and  that  he  re- 
cover his  costs,"  etc.,  it  was  substantially  a 
good  final  judgment.  Rogers  v.  Gosnell,  51 
Mo.  466. 

Construing  Term  as  Used  in  Constitution.  —  In 

considering  the  words  "  final  judgments  "  as 
used  in  the  Utah  Constitution  limiting  appeals 
to  such  judgments,  the  court  held  that  a  judg- 
ment to  be  final  must  be  such  that  it  has 
terminated  the  litigation  between  the  parties 
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in  the  court  rendering  it.  Watson  v.  May- 
berry,  15  Utah  265. 

Where  Final  Judgment  Reserved  for  Court  to 
Ascertain  Amount  of  Recovery.  —  In  an  action  at 
law  for  the  recovery  of  money  where  the  entry 
on  the  roll  was  that  the  plea  was  held  bad  and 
the  declaration  good,  and  that  the  plaintiff 
ought  to  recover  his  damages,  etc.,  but  be- 
cause it  was  unknown,  etc.,  judgment  was 
stayed  until  the  damages  were  ascertained, 
such  judgment  was  held  to  be  interlocutory 
and  not  final.  Grand  Trunk  R.  Co.  v.  Amey, 
20  U.  C.  C.  P.  6. 

A  familiar  analogous  application  of  the  gen- 
eral doctrine  on  which  this  principle  is  based 
finds  illustration  in  cases  of  judgments  of  de- 
fault where  a  writ  of  inquiry  must  be  issued 
or  further  judicial  discretion  is  necessary  be- 
fore the  rendition  and  entry  of  judgment  for 
the  amount  of  recovery.  See  iiifra,  this  title. 
Judgments  by  Default  and  Decrees  Pro  Confesso. 

2.  This  rule  is  applicable  to  judgments  at 
law  as  well  as  to  decrees  in  equity,  but  the 
occasions  where  its  exercise  has  been  found  to 
be  necessary  or  advisable  are  extremely  rare 
in  the  former  case  and  very  numerous  in  the 
latter.  See  infra,  this  title,  Decrees  in  Courts 
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elements  of  the  cause  of  action  or  to  the  defense,  is  not  final.1  In  the  former 
case  the  judgment  of  dismissal,  and  in  the  latter  the  judgment  for  the 
amount  sought  to  be  recovered,  is  yet  to  be  entered.2 

Final  Decrees. -In  defining  final  judgments  and  decrees  courts  and  text 
writers  generally  use  the  same  general  terms  as  applying  to  both,  and  ,n  most 
cases  such  definitions  suffice  to  furnish  the  proper  criteria  of  finality.-*  The 
exceptions,  however,  to  those  general  rules  in  courts  of  equity  are  several  and 
varied,  and  are  treated  elsewhere  in  this  article.4  rnTtl 

II  Wheke  Appealability  Test  of  Finality  — 1.  In  General.  —  At  com- 
mon 'law  the  review  of  a  judgment  or  decree  of  a  subordinate  court  bj 
appellate  tribunal  can  be  had  only  when  such  judgment  or  decree  is  final 
The  United  States  statute  conferring  jurisdiction  on  the  Supreme  Court  of  the 


an 
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of  Equity  —  Considerations  by   Which  Finality 

Tested.   '  „  .  _.  . 

1  Sustaining  or  Overruling  Demurrer  Not  Final 
Judgment.  —  See,  for  instance,  the  following 

cases:  T  _ 

United  States.  —  Miners   Bank  v.  U.  b.,  5 

How.  (U.  S.)  213.  , 

Alabama.  —  Jones  v.  Woodstock  Iron  Co.,  90 

Ala  545;  Barclay  v.  Spragins,  80  Ala.  357. 
Arkansas.  —  Cohn  v.  Hamlet,  44  Ark.  344- 
California.  —  Moraga    v.    Emeric,   4  Cal. 

Florida.  —  Gates  v.  Hayner,  22  Fla.  325. 

Illinois.  —  Phelps  v.  Fickes.  63  IU.  201. 

Missouri.  —  Palmer  v.  Crane,  8  Mo.  619; 
National  Banking,  etc.,  Co.  v.  Knaup,  55  Mo. 
154;  State  v.  Justices,  58  Mo.  583. 

Nebraska.  —  Miller  v.  Burlington,  etc.,  R. 
Co.,  7  Neb.  227.  . 

ytow  y<?n&.  —  Ferris  f.  Aspinwall,  10  Abb. 
Pr  N.  S.  (N.  Y.  Ct.  App.)  137 ;  El  well  v.  John- 
son 74  N.  Y.  80;  Adams  v.  Fox,  27  N.  Y.  640; 
Paddock  v.  Springfield  F.  &  M.  Ins.  Co.,  12  N. 

Y.  591.  ,  „,  .  r- 

Ohio.  —  Krause  v.  Stichtenoth,  15  Ohio  Cir. 
Ct.  Rep.  199,  8  Ohio  Cir.  Dec.  291. 

The  citation  of  further  authorities  to  sustain 
this  manifest  proposition  is  deemed  useless. 

Demurrer  Sustained  and  Dismissal  Conditional. 
—  An  order  sustaining  the  defendant's  de- 
murrer to  a  complaint  and  dismissing  the  lat- 
ter unless  the  plaintiff  amends  and  pays  costs 
within  a  specified  time  does  not  become  a  final 
judgment  until  the  complaint  is  actually  dis- 
missed. El  well  v.  Johnson,  74  N.  Y.  80; 
Adams  v.  Fox,  27  N.  Y.  640. 

Sustaining  Demurrer  and  Directing  Issue  of 
Writ  of  Inquiry.  —  Nor  is  the  order  of  the 
trial  court  sustaining  a  demurrer  to  a  com- 
plaint in  an  action  of  replevin  final,  although 
it  dismisses  the  complaint,  if  it  also  directs  a 
writ  of  inquiry  to  assess  the  defendant's  dam- 
ages.   Cohn  v.  Hamlet,  44  Ark.  344- 

As  to  the  nonfinality  in  general  of  judg- 
ments where  a  writ  of  inquiry  is  issued,  see 
iiifra,  this  title,  Judgments  by  Default  and 
Decrees  Pro  Confesso. 

Application  of  Rule  to  Criminal  Cases.  —  In 
criminal  as  in  civil  cases,  appeals  do  not  lie 
without  a  final  judgment,  as  where,  on  demur- 
rer sustained,  none  was  rendered.  State  v. 
Mullix,  53  Mo.  355- 

An  order  overruling  a  demurrer  to  an  in- 
dictment is  not  final.  People  v.  Hall,  45  Cal. 
253.  Nor  is  an  order  sustaining  the  demurrer 
of  the  state  to  the  defendant's  plea  final. 
State  v.  Horneman,  16  Kan.  452. 
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Judgment  Discharging  Defendant  Necessary  to 
Finality  Where  Demurrer  Sustained  to  Indictment. 

—  State  v.  Gregory.  38  Mo.  501;  State  v.  Mar- 
tindale,  52  Mo.  31;.  State  v.  Love,  52  Mo.  106; 
State  v.  Mullix,  53'Mo.  355. 

2.  Rendition  and  Entry  of  Judgment.  —  Though 
the  fact  that  the  plaintiff's  demurrer  to  the  de- 
fendant's plea  may  be  sustained  and  the  action 
thus  left  undefended  may  entitle  the  plaintiff 
to  judgment,  the  latter,  of  course,  is  not  in  ex- 
istence until  its  rendition  and  entry. 

3.  See  the  foregoing  subdivision. 

4.  See  infra,  this  title,  Decrees  in  Courts  of 
Equity  —  Considerations  by  Which  Finality 
Tested. 

5.  Common-law  Rule  —  Error  Does  Not  Lie  upon 
an  Interlocutory  Judgment.  —  2  Tidd's  Pr.  1162; 
Bac.  Abr.,  tit.  Error,  A  2;  Scott  v.  Bennett,  L. 
R.  5  H.  L.  234;  Samuel  v.  Judin,  6  East  333;: 
Grand  Trunk  R.  Co.  v.  Amey,  20  U.  C.  C. 
P.  6. 

Where  Act  Does  Not  Expressly  Authorize  Ap- 
peals or  Writs  of  Error  from  Interlocutory  Judg- 
ments or  Decrees.  —  The  omission  of  the  word 
"final"  from  the  provision  of  the  Judiciary 
Act  of  March  3,  1891,  defining  the  jurisdiction 
of  the  United  States  Supreme  Court  upon  ap- 
peals from  the  Circuit  and  District  Courts,  was. 
no  evidence  of  an  intention  on  the  part  of  Con- 
gress to  change  the  common-law  rule.  McLish 
v.  Roff,  141  U.  S.  661,  wherein  the  court  said: 
"  We  think  that  upon  sound  principles  of  con- 
struction such  is  not  the  meaning  of  the  Act. 
of  Congress  under  consideration.  *  *  *  It 
is  true  that  the  Judiciary  Act  of  1789  limited 
the  appellate  jurisdiction  of  this  court  to  final 
judgments  and  decrees,  in  the  cases  specified. 
This,  however,  in  respect  to  writs  of  error,, 
was  onlv  declaratory  of  a  well-settled  and 
ancient  rule  of  English  practice.  At  common 
law  no  writ  of  error  could  be  brought  except, 
on  a  final  judgment." 

Where  the  word  "decree"  is  used_  in  the- 
statute  granting  the  right  of  appeal,  it  is  to  be 
understood  to  mean  a  final  decree,  unless 
there  is  something  in  the  context  showing  that 
an  interlocutory  as  well  as  a  final  decree  is 
intended  to  be  made  appealable.  Caswell  v. 
Comstock,  6  Mich.  391. 

Rule  Applied  to  Statute  Allowing  Appeals  from 
Justices'  Courts.  —  Although  the  statute  allow- 
ing appeals  to  the  County  Court  from  the 
judgment  of  justices  of  the  peace  does  not  ex- 
pressly state  that  the  County  Court's  judg- 
ment shall  be  final,  yet  such  will  be  construed 
to  have  been  the  intention  of  the  legislature.. 
Moody  v.  Head,  Sneed  (Ky.)  333. 
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United  States  to  review  the  judgments  and  decrees  of  inferior  courts,  and, 
generally,  the  various  state  statutes  authorizing  the  state  appellate  courts  to 
entertain  appeals  from  the  subordinate  courts  of  original  jurisdiction,  do  not 
authorize  a  departure  from  the  common-law  rule;  but  on  the  contrary  they  do 
usually  expressly  limit  the  jurisdiction  of  the  appellate  courts  to  review,  in 
such  cases,  to  final  judgments  and  decrees.  A  vast  number  of  cases  have 
therefore  arisen  regarding  the  jurisdiction  of  appellate  courts  to  entertain 
appeals  under  these  statutes,  and  generally  the  cases  which  have  so  arisen  are 
properly  cited  by  text  writers  and  by  courts  (in  cases  decided  by  the  latter  for 
purposes  other  than  to  determine  the  appealability  of  the  case  in  hand)  as 
furnishing  the  several  criteria  of  finality.  On  the  other  hand,  the  statutes  in 
some  states  granting  the  right  of  appeal  from  judgments  and  decrees  are  so 
worded  as  to  grant  that  right  from  orders  "  affecting  a  substantial  right  "  or 
"  involving  the  merits  "  of  the  cause ;  or  they  use  some  other  language  which 
cannot  be  said  to  be  a  legal  synonym  for  a  "  final  judgment  or  decree."  1 

2.  Dismissal  of  Appeal  Where  Judgment  or  Decree  Not  Final.  —  In  the  absence, 
therefore,  of  a  statute  expressly  authorizing  it,  where  the  judgment  or  decree 
appealed  from  is  interlocutory  and  not  final,  the  court  will,  either  on  the 
motion  of  the  appellee  or  ex  meru  inotu,  dismiss  the  appeal  for  a  want  of  juris- 
diction to  entertain  it.2  The  material  value  of  the  cases  here  cited  in  this 
regard  is  apparent  when  it  is  reflected  that  the  sole  question  decided  by  the 


1.  In  citing  these  cases  here,  all  those  are 
■studiously  avoided  where  the  construction  of 
the  statute  granting  the  right  of  appeal 
materially  modifies  the  common-law  rule  as  to 
the  finality  of  the  judgment  or  decree  authoriz- 
ing the  appeal.  As  indicated  in  the  text,  some 
state  statutes  authorize  appeals  in  particular 
cases  from  interlocutory  judgments  or  decrees, 
although  such  judgments  or  decrees  are  not 
therein  called  by  that  name.  See  Encyc.  of 
Pl.  and  Pr.,  titles  Appeals,  vol.  2,  p.  1;  De- 
crees, vol.  5,  p.  946;  Judgments,  vol.  11,  p. 
796. 

2.  When  Judgment  Not  Final,  Appeal  Will  Be 
Dismissed —  United  States.  —  Young  v.  Grundy, 
6  Cranch  (U.  S.)  51;  The  Palmyra,  10  Wheat. 
(U.  S.)  502;  Houston  v.  Moore,  3  Wheat.  (U. 
S.)  433;  Gibbons  v.  Ogden,  6  Wheat.  (U.  S.) 
448;  Carr  v.  Hoxie,  13  Pet.  (U.  S.)  460;  Lea  v. 
Kelly,  15  Pet.  (U.  S.)  213;  Smith  v.  Trabue,  9 
Pet.  (U.  S.)  4;  Barnard  v.  Gibson,  7  How.  (U. 
S.)  650;  Brown  v.  Union  Bank,  4  How.  (U.  S.) 
465;  Pepper  v.  Dunlap,  5  How.  (U.  S.)  51; 
Miners'  Bank  v.  U.  S.  5  How.  (U.  S.)  213; 
McCoIlum  v.  Eager,  2  How.  (U.  S.)  61 ;  Verden 
■v.  Coleman,  18  How.  (U.  S.)  86;  Craighead 
v.  Wilson,  18  How.  (U.  S.)  199;  Reddall  v. 
Bryan,  24  How.  (U.  S.)  420;  McMicken  v. 
Perin,  20  How.  (U.  S.)  133;  Tracy  v.  Hol- 
combe,  24  How.  (U.  S.)  426;  Perkins  v.  Four- 
niquet,  6  Hotv.  (U.  S.)  206;  Pulliam  v.  Chris- 
tian, 6  How.  (U.  S.)  209;  Callan  v.  May,  2 
Black  (U.  S.)  541:  Rutherford  v.  Fisher,  4 
Dall.  (U.  S.)  22;  Wheeler  v.  Harris,  13  Wall. 
<U.  S.)  51;  Moses  v.  Mobile,  15  Wall.  (U.  S.) 
387;  Moore  v.  Robbins,  18  Wall.  (U.  S.)  588; 
St.  Clair  County  v.  Lovingston,  18  Wall.  (U. 
S.)  628;  Thomas  v.  Wooldridge,  23  Wall.  (U. 
S.)  283;  Rankin  v.  State,  11  Wall.  (U.  S.)  380; 
Bethell  v.  Demaret,  10  Wall.  (U.  S.)  537; 
Humiston  v.  Stainthorp,  2  Wall.  (U.  S.)  106; 
The  Lucille,  19  Wall.  (U.  S.)  73  North  Caro- 
lina R.  Co.  v.  Swasey,  23  Wall.  (U.  S.)  405; 
Chicago,  etc.,  R.  Co.  v.  Wiswall,  23  Wall.  (U. 
S.)  507;  Parcels  v.  Johnson,  20  Wall.  (U.  S.) 
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653;  Louisiana  Bank  v.  Whitney,  121  U.  S. 
284;  Kimball  v.  Evans,  93  U.  S.  320;  Zeller  v. 
Switzer,  91  U.  S.  487;  Harrington  v.  Holler, 
in  U.  S.  797;  Parsons  v.  Robinson,  122  U.  S. 
112;  Chicago,  etc.,  R.  Co.  v.  Fosdick,  106  U. 
S.  48;  Grant  v.  Phcenix  Ins.  Co.,  106  U.  S. 
429;  Benjamin  v.  Dubois,  118  U.  S.  46;  Davis 
v.  Crouch,  94  U.  S.  514;  McComb  v.  Knox 
County,  91  U.  S.  1;  Butterfield  v.  Usher,  91 
U.  S.  246;  Baker  z..  White,  92  U.  S.  176;  John- 
son v.  Keith,  117  U.  S.  199;  Bostwick  v. 
Brinkerhoff,  106  U.  S.  3;  Green  v.  Fisk,  103 
U.  S.  518;  McLish  v.  Roff,  141  U.  S.  661;  Rice 
v.  Sanger,  144  U.  S.  197;  Brown  v.  Baxter,  146 
U.  S.  619. 

Alabama.  —  Cochran  v.  Miller,  74  Ala.  50; 
Lawson  v.  Moore,  44  Ala.  274;  Woodruff  v. 
Rose,  43  Ala.  382;  Tannenbaum  v.  Tankersly, 
52  Ala.  489;  Bray  v.  Laird,  44  Ala.  295;  Bond 
v.  Marx,  53  Ala.  177;  Broughton  v.  Wimberly, 
65  Ala.  549;  State  v.  Alabama,  etc.,  R.  Co.,  54 
Ala.  139;  Roberts  v.  Taylor,  64  Ala.  549; 
Morgan  v.  Jones,  48  Ala.  250;  Randall  v. 
Hardy,  107  Ala.  476;  Jones  v.  Woodstock  Iron 
Co.,  90  Ala.  545;  Barclay  v.  Spragins,  So  Ala. 
357;  Throne-Franklin  Shoe  Co.  v.  Gunn,  (Ala. 
1899)  26  So.  Rep.  198. 

Arkansas.  —  Lea  v.  Black,  27  Ark.  336; 
Green  v.  Thomas,  8  Ark.  56;  Davie  v.  Davie, 
52  Ark.  224,  20  Am.  St.  Rep.  170;  State  Bank 
v.  Roddy,  15  Ark.  401. 

California.  —  Macnevin  v.  Macnevin,  63  Cal. 
186;  Home  for  Inebriates  v.  Kaplan,  84  Cal. 
486. 

Colorado.  —  Thomas  v.  Thomas,  10  Colo. 
App.  170. 

Florida.  —  Dawkins  v.  Carrol,  5  Fla.  407; 
McKinnon  v.  McCoIlum,  6  Fla.  376;  Watson 
v.  Savell,  9  Fla.  506;  Anderson-'.  Presbyterian 
Church,  13  Fla.  592;  Dorman  v.  Ritzwaller,  14 
Fla.  44;  Gates  v.  Hayner,  22  Fla.  325;  Sedg- 
wick v.  Dawkins,  17  Fla.  556. 

Georgia.  —  Brunswick  v.  Lamb,  60  Ga.  342. 

Illinois.  —  Racine,  etc.,  R.  Co.  v.  Farmers 
L.  &  T.  Co.,  70  111.  249;  Fleece  v.  Russell,  13 
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court  is  the  finality  vel  non  of  the  judgment  or  decree  appealed  from  in  the 
particular  case.1 

III.  Decrees  in  Courts  of  Equity  —  Considerations  by  Which  Finality 

Tested  1.  In  General.  —  A  final  decree  is  one  which  fully  decides  and  finally 

disposes  of  the  entire  merits  of  the  cause.3    A  decree  which  does  this  may  be 


111.  32;  Hayes  v.  Caldwell,  10  111.  33;  Wood- 
•side  v.  Woodside,  21  111.  207;  Dickerson  v. 
Sprague,  17  111.  246. 

Indiana.  —  Reese  v.  Beck,  9  Ind.  238; 
Champ  v.  Kendrick,  130  Ind.  545;  Fartel  v. 
State,  7  Ind.  345- 

Iowa.  —  Shannon  v.  Scott,  40  Iowa  629; 
Jones  v.  Givens,  77  Iowa  173. 

Kentucky.  —  Maysville,  etc.,  R.  Co.  v.  Pun- 
ned, 15  B.  Mon.  (Ky.)  47;  Tinly  v.  Martin,  80 
Ky.  463. 

Louisiana.  —  Southern  Cotton  Oil  Co.  v. 
Leathers,  50  La.  Ann.  134;  Bynum  v.  Hamil- 
ton, 19  La.  Ann.  446. 

Maryland.  —  Hazlehurst  v.  Morris,  28  Md. 
67;  Boteler  v.  State,  7  Gill  &  J.  (Md.)  109; 
Parkhurst  v.  Citizens  Nat.  Bank,  61  Md.  254. 

Massachusetts.  —  Hogan  v.  Ward,  117  Mass. 

•67- 

Michigan.  —  Kingsbury  v.  Kingsbury,  20 
Mich.  212. 

Minnesota.  —  Chouteau  v.  Rice,  1  Minn.  24. 

Mississippi.  —  Bush  v.  State,  (Miss.  1889)  6 
So.  Rep.  647;  Pickle  v.  Holland,  24  Miss.  566. 

Missouri.  —  Tanner  v.  Irwin,  1  Mo.  65 ;  Hig- 
bee  v.  Bowers,  9  Mo.  354;  Ready  v.  Smith,  141 
Mo.  305;  Merrill  v.  Burns,  66  Mo.  227;  Conn 
v.  Ferree,  60  Mo.  17;  State  v.  Gregory,  38  Mo. 
501;  Wirt  v.  Dinan,  41  Mo.  App  236. 

Nebraska.  —  Smith  v.  Sahler,  I  Neb.  310. 

Nevada.  —  Lake  v.  King,  16  Nev.  215. 

New  York.  —  King  v.  Barnes,  107  N.  Y.  645; 
Tompkins  v.  Hyatt,  19  N.  Y.  534;  Chittenden 
■v.  Missionary  Soc,  8  How.  Pr.  (N.  Y.  Ct. 
App.)  327;  Van  Arsdale  v.  King,  155  N.  Y. 
325;  Selden  v.  Vermilya,  1  N.  Y.  534. 

North  Carolina.  —  Goodbread  v.  Wells,  4 
Dev.  &  B.  L.  (20  N.  Car.)  271 ;  State  University 
■v.  State  Nat.  Bank,  92  N.  Car.  651;  Hicks  v. 
Gooch,  93  N.  Car.  112;  Welch  v.  Kinsland, 
93  N.  Car.  281;  Piedmont  Mfg.  Co.  v.  Buxton, 
105  N.  Car.  74;  Benton  v.  Collins,  121  N. 
Car.  66. 

Tennessee.  —  Delap  v.  Hunter,  1  Sneed 
(Tenn.)  tor. 

Texas. — Warren  v.  Shuman,  5  Tex.  441; 
Scott  v.  Burton,  6  Tex.  322,  55  Am.  Dec.  782; 
Green  v.  Banks,  24  Tex.  522;  Neyland  v. 
White,  25  Tex.  319;  Martin  v.  Crow,  28  Tex. 
613;  Linn  v.  Arambould,  55  Tex.  611 ;  Whit- 
aker  v.  Gee,  61  Tex.  21} ;  Taylor  v.  Fore,  42 
Tex.  256;  Texas,  etc.,  R.  Co.  v.  Ft.  Worth  St. 
R.  Co.,  75  Tex.  82;  Gross  v.  McClaran,  8  Tex. 
342;  Bradshaw  v.  Davis,  8  Tex.  344;  Mignon 
v.  Brinson,  74  Tex.  18. 

Virginia.  —  Moore  v.  Lipscombe,  82  Va.  546. 

West  Virginia.  —  Hill  v.  Als,  27  W.  Va.  215; 
Shirey  v.  Musgrave,  29  W.  Va.  131. 

Wisconsin.  —  Moore  v.  Cord,  13  Wis.  413; 
Eaton  v.  Gillett,  16  Wis.  546. 

Hawaii.  —  Barthrop  v.  Kona  Coffee  Co.,  10 
Hawaiian  398;  In  ;v'Banning,  9  Hawaiian  357; 
Brown  v.  Carvalho,  9  Hawaiian  180;  De 
Gouveia's  Bankruptcy,  8  Hawaiian  253. 

1.  See  infra,  this  title,  Decrees  in  Courts  of 
Equity  —  Considerations     by     Which  Finality 


Tested,  where  the  doctrines  announced  in 
many  of  these  cases  receive  consideration. 

2.  Final  Decree  Fully  Decides  and  Finally  Dis- 
poses of  Merits  of  Cause  —  United  States.  —  For- 
gay  v.  Conrad,  6  How.  (U.  S.)  201;  Withen- 
bury  v.  U.  S.,  5  Wall.  (U.  S.)  819;  Bronson  v. 
La  Crosse,  etc.,  R.  Co.,  2  Black  (U.  S.)  524; 
Ex  p.  Norton,  108  U.  S.  237;  Washington, 
etc.,  R.  Co.  v.  Bradleys,  7  Wall.  (U.  S.)  575; 
Ex  p.  Baltimore,  etc.,  R.  Co.,  108  U.  S.  566; 
St.  Louis,  etc.,  R.  Co.  v.  Southern  Express 
Co.,  108  U.  S.  24;  Whiting  v.  U.  S.  Bank,  13 
Pet.  (U.  S.)  6;  Davies  v.  Corbin,  112  U.  S.  36; 
French  v.  Shoemaker,  12  Wall.  (U.  S.)  86. 

Alabama.  —  Smith  v.  Coleman,  59  Ala.  260; 
Mead  v.  Christian,  50  Ala.  561. 

Arkansas.  —  Keatts  v.  Rector,  1  Ark.  391; 
Shegogg  v.  Perkins,  34  Ark  117. 

California.  —  Clark  v.  Dunnam,  46  Cal.  205; 
Neall  v.  Hill,  16  Cal.  146,  76  Am.  Dec.  508. 

Illinois.  —  Wheelberger  v.  Knights,  71  111. 
App.  331;  Myers  v.  Manny,  63  111.  211;  Chi- 
cago L.  Ins.  Co.  v.  Auditor,  100  111.  478. 

Kentucky.  —  Brown  v.  Vancleave,  86  Ky. 
381. 

Louisiana. — Saloy  v.  Collins,  30  La.  Ann.  63. 

Maryland.  —  Ware  v.  Richardson,  3  Md.  507, 
56  Am.  Dec.  762. 

Mississippi.  —  Cook  v.  Bay,  4  How.  (Miss.) 
485. 

Nevada.  —  Perkins  v.  Sierra  Nevada  Silver 
Min.  Co.,  10  Nev.  405. 

New  York. — Quackenbush  v.  Leonard,  10 
Paige  (N.  Y.)  132;  Jaques  v.  Methodist  Epis- 
copal Church,  17  Johns.  (N.  Y.1  548;  Mills  v. 
Hoag,  7  Paige  (N.  Y.)  18,  31  Am.  Dec.  271; 
Morris  v.  Morange,  38  N.  Y.  172. 

Ohio.  —  Evans  v.  Dunn,  26  Ohio  St.  439; 
Linsley  v.  Logan,  33  Ohio  St.  376. 

Texas.  —  McFarland  v.  Hall,  17  Tex.  676; 
Cannon  v.  Hemphill,  7  Tex.  184. 

Virginia.  —  Harvey  v.  Branson,  I  Leigh 
(Va.)  108;  Tennent  v.  Patton,  6  Leigh  (Va.) 
196;  Vanmeter  v.  Vanmeter,  3  Gratt.  (Va.)  142; 
Battaile  v  Maryland  Hospital,  76  Va.  63;  Nor- 
folk Trust  Co.  v.  Foster,  78  Va.  413;  Parker  v. 
Logan,  82  Va.  376;  Series  v.  Cromer,  88  Va. 
426. 

Exceptions  to  General  Rule.  —  There  are  a  few 
exceptions  to  the  general  rule  stated  in  the 
text.  A  decree  may  be  final  where  it  finally 
disposes  of  some  collateral  matter  distinct  from 
the  general  subject  of  the  litigation,  although 
the  equities  of  the  parties  as  to  the  latter  are 
undetermined;  or  it  may  be  final  as  to  the 
rights  of  some  parties  to  the  cause,  though  not 
so  as  to  others.  See  infra,  this  title,  Where 
Decree  Final  as  to  Some  Parties  and  Not  as  to 
Others ;  Decree  upon  Collateral  Matter  Where 
Entire  Catise  Not  Disposed  of. 

Final  Disposition  of  Merits  of  Cause,  —  There  is 
a  conflict  of  authority  as  to  whether  a  decree 
may  finally  dispose  of  the  merits  of  the  cause 
where  the  chancellor  reserves  for  future  de- 
termination some  matter  (as,  for  instance,  the 
determination  of  the  status  of  accounts)  that  is 
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final — i.e.,  it  may  leave  no  equity  undisposed  of  —  and  yet  some  further 
order  or  decree  of  the  court  may  be  necessary  to  carry  into  effect  the  rights  of 
the  parties.  So,  too,  it  is  final  where  as  a  mere  incident  to  the  relief  granted 
it  directs  a  reference  to  a  master,  and  it  finally  disposes  of  all  of  the  equities 
presented  and  embodies  the  judgment  of  the  court  as  depending  upon  the 
master's  report. 1  Some  actual  conflict  of  authority  and  much  seeming  conflict 
have  resulted  from  the  failure  of  courts  properly  to  distinguish  between  the 
state  of  an  account  or  other  matter  to  be  ascertained  by  reference  preparatory 
to  a  final  decree  and  that  to  be  so  ascertained  in  execution  of  the  final  decree.2 
2.  Where  Further  Orders  Necessary  to  Carry  Decree  into  Effect  —  a.  W  hen 
Reservation  of  Such  Order  Does  Not  Affect  Finality  —  (i)  ///  Gen- 
eral.—  Where  the  decree  disposes  of  all  the  equities  of  the  case,  it  is  imma- 
terial to  its  finality  that  some  further  order  of  the  court  may  be  necessary  to 
carry  the  decree  into  effect,  or  that  some  incidental  matter  may  be  reserved 
for  consideration,  whose  decision  either  one  way  or  another  cannot  have  the 


apart  from,  and  whose  determination  cannot 
affect,  the  equities  invoked.  See  infra,  this 
section,  Whether  Reservation  Affects  Finality  if 
Further  Decree  Necessary — Conflict  of  Au- 
thority. 

Nature  and  Effect  of  Decree  Rather  than  Name 
Given  Determine  Its  Finality.  —  Though  a  de- 
cree purports  to  be  interlocutory,  it  may  in  fact 
be  final.  Its  nature  must  be  determined  by 
the  equities  whose  adjudication  is  sought. 
Lewis  v.  Campau,  14  Mich.  458,  90  Am.  Dec. 
245- 

If  the  decree  is  in  fact  final  —  1.  e.,  if  it  de- 
cides all  of  the  equities  involved  —  it  is  not 
rendered  interlocutory  because  it  concludes: 
"  All  points  and  questions  not  herein  expressly 
decided  are  reserved  to  the  final  decree." 
Jones  v.  Wilson,  54  Ala.  50. 

Where,  in  a  suit  for  partition,  the  defend- 
ants by  answer  admitted  the  allegations  and 
joined  in  the  prayer  for  partition,  and  the  case 
was  submitted  to  the  court  upon  the  petition 
and  answers,  exhibits,  and  proofs,  and  the 
court  rendered  a  decree  ascertaining  the  rights 
of  the  respective  parties  and  appointing  com- 
missioners to  divide  the  land  in  accordance 
with  the  decree  and  to  report  to  the  next  term 
of  the  court  "  for  its  final  adjudication  there- 
on," it  was  held  that  such  decree  was  final, 
notwithstanding  such  expression.  McFarland 
v.  Hall,  17  Tex.  676. 

1.  See  infra,  this  section,  Where  Further 
Orders  Necessary  to  Carry  Decree  into  Effect. 

Test  Whether  Such  Order  Made  in  Execution  of 
or  in  Preparation  of  Final  Decree.  —  In  Caswell  v. 
Comstock,  6  Mich.  391,  Manning,  J.,  said: 
"  No  decree,  we  think,  is  final  that  directs  a 
reference  to  a  master,  or  other  officer,  to  do 
what  the  court,  but  for  its  power  to  make  such 
reference,  would  itself  have  to  do  before  it 
could  decide  the  case.  Such  references  are 
made,  not  in  execution  of  the  decree,  but  to 
relieve  the  court  of  what  it  would  otherwise 
have  to  do  itself.  The  acts  and  doings  of  the 
master  in  all  such  cases  are  in  their  nature 
judicial,  and  not  ministerial,  and,  to  be 
effectual,  must  be  confirmed  by  the  court,  when 
they  become  the  acts  of  the  court  itself." 

2.  Failure  to  Distinguish  Between  References 
Preparatory  to  and  Those  in  Execution  of  Decree. 
—  The  failure  to  make  this  distinction  in  gen- 
eral definitions  has  commonly  occurred  in 
those  cases  where  the  reference  was  made 
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preparatory  to  the  final  decree,  and  those 
decisions,  therefore,  holding  the  decrees  inter- 
locutory ones  were  in  accordance  with  the 
doctrine  laid  down  in  the  text,  and  were  dicta 
as  applying  to  other  refeiences.  The  failure 
to  make  the  distinction  in  some  cases  has  re- 
sulted in  a  conflict  of  authority  as  to  what  are 
final  decrees. 

Distinction  Between  Final  and  Interlocutory 
Decrees  in  This  Regard.  —  In  the  case  of  Kelley 
v.  Stanbery,  13  Ohio  408,  the  court  said,  in 
distinguishing  these  two  classes  of  decrees: 
"  The  distinction  between  final  and  interlocu- 
tory decrees  is  oftentimes  exceedingly  nice, 
yet  of  most  important  consideration  in  prac- 
tice, as  the  kind  of  proceeding  to  be  had  after 
a  decree  depends  upon  its  character.  When 
to  take  appeals,  the  time  limited  for  petitions 
for  reheating  or  bills  of  review,  or  whether  to 
question  the  decree  on  motion  or  by  original 
proceeding,  are  all  involved.  A  want  of 
observing  at  all  times  the  distinction  between 
final  and  interlocutory  decrees  has  induced 
some  doubt  and  uncertainty  in  practice. 
*  *  *  Because  a  final  decree  might  direct 
that  certain  facts  should  be  ascertained  in  ex- 
ecution of  such  decree,  it  will  not  make  it  in- 
terlocutory; nor,  on  the  other  hand,  because  a 
decree  finds  no  general  equities  of  the  cause, 
and  reference  is  had  to  a  master  to  ascertain 
facts  preparatory  to  final  disposition,  will  it  be 
regarded  as  final.  It  seldom  happens  that  a 
first  decree  can  be  final  to  conclude  the  cause, 
and  yet  in  all  cases  the  general  equity  should 
be  found,  and  the  principles  laid  down  for  the 
government  of  the  master,  before  refetence 
had."  See  also  Battaile  v.  Maryland  Hos- 
pital, 76  Va.  63;  Delap  v.  Hunter,  1  Sneed 
(Tenn.)  101. 

The  rules  laid  down  by  the  courts  in  the 
cases  just  cited  are  generally  recognized  as 
furnishing  the  proper  criteria  of  finality. 
What  conflict  of  authority  exists  may  be  said 
to  relate  to  what  constitutes  the  merits  of  the 
cause.  In  some  jurisdictions  the  purpose  of 
the  bill  and  the  effect  of  the  decree  on  the 
equities  invoked  are  of  paramount  considera- 
tion, so  that  if  they  be  decided  the  reservation 
of  some  incidental  question  apart  from  them 
does  not  affect  the  finality.  See  infra,  this 
section,  Whether  Reservation  Affects  Finality 
if  Further  Decree  Necessary —  Conflict  of  Au- 
thority. 
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■effect  of  altering  the  decree  by  which  the  rights  of  the  parties  have  been 
declared.'  In  judging  whether  the  retention  of  such  matter  by  the  court  can 
in  any  way  affect  the  finality  of  the  decree,  the  character  of  the  matter 
reserved  as  bearing  on  the  equities  invoked  is,  in  some  jurisdictions,  of  prime 
consideration.2  Where  a  final  order  as  to  the  disposition  of  the  matter 
reserved  can  have  no  effect  on  the  decree  previously  rendered,  the  latter  is 
necessarily  final,  whether  such  reservation  relates  to  the  manner  of  carrying 
the  decree  into  execution  or  the  ascertainment  of  the  state  of  accounts  between 
the  parties  by  a  referee  in  accordance  with  the  equities  announced  by  the 
decree.3 

A  Radical  and  Fundamental  Conflict  of  Authority,  however,  exists  as  to  whether  a 
decree  disposing  of  the  equities  whose  adjudication  is  sought  is  rendered  inter- 
locutory if  the  court  reserves  for  future  determination,  on  the  coming  in  of  a 
master's  report,  the  settlement  of  accounts  between  the  parties.4 

(2)  Accounts  to  Be  Thereafter  Stated  in  Accordance  with  Decree.  —  Where 
accounts  are  to  be  settled  between  the  parties  and  the  decree  contains  an 
order  of  reference  by  which  the  accounts  are  to  be  stated  in  accordance  with 
principles  fixed  by  the  decree,  such  order  of  reference  will  not  have  the  effect 
-of  rendering  the  decree  interlocutory.5 


1.  Where  Finality  Not  Affected  Because  Further 
Orders  Necessary  to  Carry  Decree  into  Effect  — 

United  States.  —  Winthrop  Iron  Co.  v.  Meeker, 
109  U.  S.  180;  St.  Louis,  etc.,  R.  Co.  v.  South- 
ern Express  Co.,  108  U.  S.  24. 

Illinois. —  Wheelberger  v.  Knights,  71  111. 
App.  331;  Myers  v.  Manny,  63  III.  211. 

Kentucky.  —  Brown  v.  Vancleave,  86  Ky. 
381. 

Mississippi.  — Stebbins  v.  Niles,  13  Smed.  & 
M.  (Miss.)  307. 

Missouri.  —  Guardian  Sav.  Bank  v.  Reilly, 
■8  Mo.  App.  544. 

New  York.  —  Quackenbush  v.  Leonard,  10 
Paige  (N.  Y.)  132. 

Ohio.  —  Kelley  v.  Stanbery,  13  Ohio  421. 

Tennessee.  —  Meek  v.  Mathis,  I  Heisk. 
<Tenn.)  534. 

Texas. — Cannon  v.  Hemphill,  7  Tex.  184; 
McFarland  v.  Hall,  17  Tex.  676. 

Virginia.  —  Harvey  v.  Branson,  1  Leigh 
(Va.)  108;  Rawlings  v.  Rawlings,  75  Va.  76. 

Where  Appeal  Taken  from  Subsequent  Order 
Rather  than  from  Final  Decree.  —  Since  a  decree 
which  determines  the  legal  estate  of  the  par- 
ties in  a  partition  suit  is  a  final  one,  it.  is  too 
late  to  examine  the  merits  of  the  cause  on  ap- 
peal from  a  subsequent  necessary  order  made 
by  the  court  for  the  purpose  of  carrying  it  into 
effect.    Shepherd  v.  Rice,  38  Mich.  556. 

Appeal  from  Decree  Rendered  in  Execution.  — 
An  appeal  will  lie  from  a  decree  in  an  equity 
cause,  notwithstanding  such  decree  is  merely 
in  execution  of  the  prior  final  decree  in  the 
same  suit,  for  the  purpose  of  correcting  errors 
which  originated  in  it.  Chicago,  etc.,  R.  Co. 
v.  Fosdick,  106  U.  S.  48;  Adams  v.  Sayre,  76 
Ala.  509. 

Vacation  of  Such  Interlocutory  Decree  by  Re- 
versal of  Final  One.  —  But  when  such  decrees 
are  dependent  upon  the  decree  to  execute 
which  they  are  rendered,  they  are  vacated  by 
its  reversal.  In  such  a  case  the  appeal  which 
brings  them  into  review  will  be  dismissed  for 
want  of  a  subject-matter  on  which  to  operate. 
Chicago,  etc.,  R.  Co.  v.  Fosdick,  106  U.  S.  48. 

Expressions  of  the  Doctrine.  —  "  A  decree  is 
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final  which  disposes  of  the  whole  merits  of  the 
cause.  The  mere  fact  that  there  are  some 
things  remaining  to  be  done  does  not  make 
the  decree  interlocutory.  It  is  yet  to  be  en- 
forced." Wheelberger  v.  Knights,  71  111.  App. 
33?- 

"  The  character  of  the  judgment  must  be 
tested  by  its  operation  on  the  objects  sought  to 
be  attained  by  the  proceeding.  If  the  cause 
be  determined  on  its  merits,  if  the  rights  con- 
troverted between  the  parties  be  settled,  the 
decree  will  be  final,  although  ulterior  proceed- 
ings to  carry  the  judgment  into  effect  may  be 
required."    Cannon  v.  Hemphill,  7  Tex.  184. 

2.  Potter  v.  Beal.  5  U.  S.  App.  49,  50  Fed. 
Rep.  860;  Witbeck  v.  Chittenden,  50  Mich.  426. 

It  will  be  observed  that  no  decisions  are 
cited  from  Alabama  in  the  preceding  note. 
The  doctrine  there  prevailing  generally  is  in 
accordance  with  that  announced  by  the  courts 
in  the  two  cases  last  quoted;  but  the  finality 
of  a  decree  in  that  state  not  depending  upon 
the  question  of  whether  or  not  the  party  could 
obtain  the  benefit  of  the  decree  without  further 
application  to  the  court,  it  has  been  found  not 
only  more  convenient,  but  necessary,  to  treat 
such  question  under  a  different  subsection,  be- 
cause the  cases  generally  do  not  indicate 
whether  the  matters  reserved  may  be  settled  by 
a  mere  entry  in  the  register's  office,  or  whether 
they  require  another  decree  or  order  of  the 
chancellor.  See  infra,  this  section.  Whether- 
Reservation  Affects  Finality  if  Further  Decree 
Necessary — Conflict  of  Authority. 

3.  See  infra,  this  section,  Accounts  to  Be 
Therea fter  Stated  in  A  ccar dance  with  Decree. 

4.  See  infra,  this  section,  Whether  Reserva- 
tion Affects  Finality  if  Further  Decree  Necessary 
—  Conflict  of  Authority. 

5.  Accounts  to  Be  Adjusted  in  Accordance  with 
Decree —  United  States.  — Thomson  v.  Dean,  7 
Wall.  (U.  S.)  342;  Forgay  v.  Conrad,  6  How. 
(U.  S.)  201;  St.  Louis,  etc.,  R.  Co.  v.  Southern 
Express  Co.,  108  U.  S.  24;  Beebe  v.  Russell, 
19  How.  (U.  S.)  285;  McGourkey  v.  Toledo, 
etc.,  R.  Co.,  146  U.  S.  536. 

Alabama.  —  May  v.  Green,  75  Ala.  162 ;  Ex  p. 
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b.  When  Reservation  of  Such  Order  Does  Affect  Finality.  — 
But  where  the  chancellor  fails  to  fix  the  principles  by  which  the  accounts  are 
to  be  stated,  and  further  judicial  action  on  his  part  is  contemplated  and  neces- 
sary, or  where  some  equity  other  than  that  involved  in  an  accounting  remains 
for  further  adjudication,  such  decree  is  of  course  interlocutory;  1  unless  the 


Cresswell,  60  Ala.  378;  Adams  v.  Sayre,  76 
Ala.  509. 

Arkansas.  —  Davie  v.  Davie,  52  Ark.  224,  20 
Am.  St.  Rep.  170. 

Michigan.  —  Perrin  v.  Lepper,  72  Mich.  454. 

New  York.  — Jaques  v.  Methodist  Episcopal 
Church,  17  Johns.  (N.  Y.)  548;  Quackenbush 
v.  Leonard,  10  Paige  (N.  Y.)  132;  Mills  v. 
Hoag,  7  Paige  (N.  Y.)  18,  31  Am.  Dec.  271. 

Ohio.  —  Kelley  v.  Stanbery,  13  Ohio  421. 
Tennessee.  —  Meek    v.    Mathis,    1  Heisk. 
(Tenn.)  534. 

Texas.  —  McFarland  v.  Hall,  17  Tex.  676. 

See  also  Barton's  Suit  in  Equity  137. 

Illustrations.  —  Hence,  where  the  equities  of 
the  bill  related  to  the  ownership  of  certain 
shares  of  stock,  a  decree  which  decided  the 
right  to  the  stock  in  contest,  directed  it  to  be 
delivered  by  the  defendant  10  the  complainant, 
and  entitled  the  latter  to  have  the  decree  car- 
ried into  execution,  leaving  only  the  accounts 
between  the  parties  to  be  adjusted  in  pursu- 
ance of  the  decree,  was  a  final  decree.  Thom- 
son v.  Dean,  7  Wall.  (U.  S.)  342. 

On  a  bill  filed  for  the  final  settlement  and 
distribution  of  a  decedent's  estate  the  court 
assumed  jurisdiction  of  the  estate,  removed 
the  administration  from  the  probate  into  the 
chancery  court,  ordered  a  reference  on  the  ad- 
ministrator's accounts,  and  laid  down  rules  by 
which  such  accounts  should  be  stated.  The 
decrees  by  which  such  orders  were  made  con- 
stituted a  final  adjudication  of  the  equities. 
May  v.  Green,  75  Ala.  162. 

Generally,  there  can  be  but  one  final  decree 
on  the  merits  of  a  cause,  and  it  cannot  be 
altered  at  a  subsequent  term ;  but  a  decree 
may  be  partly  final  and  partly  interlocutory, 
as  where  it  settles  the  merits  of  the  case  and 
orders  the  taking  of  an  account  between  the 
parties.    Adams  v.  Sayre,  76  Ala.  509. 

1.  Where  Reservation  of  Such  Order  Does  Affect 
Finality —  United  States.  —  Barnard  v.  Gibson, 
7  How.  (U.  S.)  650;  The  Palmyra,  10  Wheat. 
(U.  S.)  502;  Parsons  v.  Robinson,  122  U.  S. 
112;  Pulliam  v.  Christian,  6  How.  (U.  S.)  209; 
Perkins  v.  Fourniquet,  6  How.  (U.  S.)  206; 
Humiston  v.  Stainthorp,  2  Wall.  (U.  S.)  106. 

Alabama.  —  Randall  v.  Hardy,  107  Ala.  476; 
Garner  v.  Prewitt,  32  Ala.  13;  Walker  v.  Craw- 
ford, 70  Ala.  567;  Bond  v.  Marx,  53  Ala.  177. 

California.  — Gray  v.  Palmer,  9  Cal.  616. 

Illinois.  —  Hunter  v.  Hunter,  100  111.  519; 
Conant  v.  Riseborough,  30  111.  App.  498, 
affirmed  139  111.  3S3. 

Kentucky.  —  Lewis  v.  Outton,  3  B.  Mon. 
(Ky.)  453-  . 

Missouri.  —  Deickhart  v.  Rutgers,  45  Mo. 
132. 

Nevada.  —  Lake  v.  King,  16  Nev.  215. 

New  York.  —  King  v.  Barnes,  107  N.  Y.  645; 
Johnson  v.  Everett,  9  Paige  (N.  Y.)  636;  Har- 
ris v.  Clark,  4  How.  Pr.  (N.  Y.  Ct.  App.)  78; 
Cruger  v.  Douglass,  4  How.  Pr.  (N.  Y.  Ct. 
App.)  215. 
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North  Carolina. — State  University  v.  State 
Nat.  Bank,  92  N.  Car.  651. 

Ohio.  —  Teaff  v.  Hewitt,  I  Ohio  St.  511,  59, 
Am.  Dec.  634. 

Virginia.  —  Barker  v.  Jenkins,  84  Va.  895. 

IVest  Virginia.  —  Hil!  v.  Als,  27  W.  Va.  215. 

Illustrations.  —  On  a  bill  filed  for  partnership 
accounting,  a  decree  which  left  unsettled  the 
equities  relating  to  two  items  of  account  as  to 
which  the  reference  was  ordered  was  interlocu- 
tory and  not  final,  although  it  ascertained  and 
determined  all  the  other  equities  of  the  case. 
Garner  v.  Prewitt,  32  Ala.  13. 

A  judgment  or  decree  which  contains  a  pro- 
vision for  a  reference  of  certain  matters,  and 
that  all  further  questions  be  reserved  until  the 
coming  in  of  the  report  of  the  referee,  is  not  a 
final  judgment  or  decree.  Harris  v.  Clark,  4 
How.  Pr.  (N.  Y.  Ct.  App.)  78:  Cruger^.  Doug- 
lass, 4  How.  Pr.  (N.  Y.  Ct.  App.)  215. 

On  a  bill  filed  to  set  aside  the  forfeiture  of 
certain  leases  and  for  an  account  of  the  rents 
and  profits,  the  court  made  a  decree  adjudging 
that  the  complainant  was  entitled  to  redeem 
the  premises  on  the  payment  of  an  amount  to 
be  ascertained  by  the  referee,  and  ordered  the 
taking  of  an  account  for  that  purpose.  The 
court  held  that  such  decree  was  merely  inter- 
locutory, and  not  final,  and  that,  therefore,  it 
was  subject  to  the  control  of  the  court  so  long 
as  the  case  remained  upon  its  docket  awaiting 
final  decree.  Deickhart  v.  Rutgers,  45  Mo. 
132. 

A  decree  sustaining  a  widow's  claim  for 
homestead  is  not  final  when  it  directs  certain 
inquiries  "  in  the  cause  "  to  be  made  by  a  com- 
mission appointed  by  the  court.  Barker  v. 
Jenkins,  84  Va.  895. 

Where  the  pleadings  present  two  or  mere 
controversies  between  the  complainant  and 
several  different  respondents,  only  one  of 
which  is  passed  upon  by  the  court,  the  others 
being  left  undecided,  the  decree  by  which  such 
matter  was  passed  upon  is  interlocutory.  Hill 
v.  Als,  27  W.  Va.  215. 

Where  the  purpose  of  a  bill  was  not  merely 
the  ascertainment  of  the  sum  due  to  the  com- 
plainant by  the  defendant,  but  the  enforcement 
of  a  lien  in  satisfaction  thereof  (which  was  con- 
tested on  the  ground  of  want  of  jurisdiction), 
a  decree  ascertaining  the  balance  and  directing 
its  payment  was  interlocutory  and  not  final. 
Lewis  v.  Outton,  3  B.  Mon.  (Ky.)  453. 

A  decree  rendered  by  a  court,  upon  the  ver- 
dict of  a  jury,  that  the  wife  is  entitled  to  main- 
tenance from  the  husband,  but  not  finding  the 
amount  to  be  paid,  leaving  that  for  future  de- 
termination, is  not  a  final  but  only  an  interloc- 
utory decree.    Hunter  v.  Hunter,  100  111.  519. 

Test  of  Finality  of  Decree  —  Whether  Party  May 
Derive  Benefit  Thereof  Without  Further  Hearing. 
—  Johnson  v.  Everett,  9  Paige  (N.  Y.)  636. 

Confirmation  of  Master's  Report  Before  Final 
Decree.  —  And  where  such  reference  to  a  mas- 
ter to  take  account  is  in  contemplation  rather 
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status  of  accounts  or  other  matter  to  be  thereafter  determined  is  apart  from 
the  equities  involved.  In  the  latter  case  the  authorities  are  conflicting  as  to 
whether  such  consideration  deprives  the  decree  of  finality.* 

c  Whether  Reservation  Affects  Finality  if  Further  Decree 
Necessary  —  Conflict  of  Authority.  —  The  doctrine  of  the  Supreme 
Court  of  the  United  States  and  of  several  of  the  states  is  that  though  the 
decree  may  adjudicate  the  equities  presented  by  the  pleadings,  yet  if  it  is  such 
that  it  will  be  necessary  to  bring  the  cause  before  the  court  for  its  final  deter- 
mination of  the  status  of  accounts,  or  other  matters,  such  decree  is  not  hnal. 
In  Alabama  and  in  other  states  the  purpose  of  the  bill  is  of  prime  considera- 
tion and  a  decree  is  final  if  it  completely  adjudicates  the  equities  involved, 
although  it  may  be  necessary  to  make  a  subsequent  decree  determining  inci- 
dentally the  status  of  accounts  or  some  other  matter  apart  from  the  equity 

invoked.3  .  ,  ,    ,  , 

IV  Effect  of  Final  Decree  — 1.  In  General.  —  It  may  be  stated  that 
where'  judged  by  the  tests  above  given,  the  decree  is  final,  the  only  ways  by 
which'it  may  be  revised,  modified,  or  reversed  are  by  the  subsequent  order  of 
the  chancellor  made  at  the  term  of  the  court  whereat  it  was  rendered,4  by 


than  in  execution  of  a  final  decree,  a  confirma- 
tion of  the  master's  report  is  not  final.  Thus, 
upon  an  appeal  filed  for  an  account  of  partner- 
ship dealings  and  transactions,  the  cause  hav- 
ing been  brought  to  a  hearing  on  bill  and 
answer,  the  court  ordered  that  it  be  referred 
to  a  commissioner  to  take  account  between  the 
parties,  and  thereafter  confirmed  the  report  of 
the  commissioner.  This  confirmation  was  not 
a  final  decree.  Kingsbury  v.  Kingsbury,  20 
Mich.  212. 

1.  See  the  succeeding  subdivision  of  this 
section.  _ 

2.  Jurisdictions  Where  Any  Exercise  of  Judicial 
Discretion  Reserved  Makes  Decree  Interlocutory  — 

United  States.  —  Thomson  v.  Dean,  7  Wall. 
(U.  S.)  342;  Dainese  v.  Kendall,  119  U.  S.  53; 
Ex  p.  Norton,  108  U.  S.  237;  St.  Louis,  etc.,  R. 
Co.  v.  Southern  Express  Co.,  108  U.  S.  24; 
Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  429; 
Beebe  v.  Russell,  19  How.  (U.  S.)  283;  Bost- 
wick  v.  Brinkerhoff,  106  U.  S.  3;  Craighead  v. 
Wilson,  18  How.  (U.  S.)  199;  Green  v.  Fisk, 
103  U.  S.  518. 

New  York. — Quackenbush  v.  Leonard,  10 
Paige  (N.  Y.)  132;  Mills  v.  Hoag,  7  Paige  (N. 
Y.)  18,  31  Am.  Dec.  271. 

Ohio.  —  Kelley  v.  Slanbery,  13  Ohio  408. 

3.  Jurisdictions  in  Which  Finality  Not  Affected 
Where  Reservation  Apart  from  Equities  Invoked 
—  Alabama.  — Exp.  Elyton  Land  Co.,  104  Ala. 
88;  Hastie  v.  Aiken,  67  Ala.  313;  Garry  v. 
Jenkins,  109  Ala.  471;  Jones  v.  Wilson,  54 
Ala.  50;  Mobile  Bank  v.  Hall,  6  Ala.  141,  41 
Am.  Dec.  41;  Bradford  v.  Bradley,  37  Ala. 
453;  Cochran  v.  Miller,  74  Ala.  50;  Smiths. 
Coleman,  59  Ala.  260;  Ansley  v.  Robinson,  16 
Ala.  793. 

California.  —  Neall  V.  Hill,  16  Cal.  146,  76 
Am.  Dec.  508. 

Maryland.  —  Waverly  Mut.,  etc.,  Land,  etc., 
Assoc.  v.  Buck,  64  Md.  338. 

Michigan.  —  Damouth  v.  Klock,  28  Mich. 
163;  Smith  v.  Walker,  57  Mich.  476. 

Where  Decree  May  Be  Immediately  Executed  but 
Court  Retains  Control  of  Part  of  It.  —  The  doc- 
trine prevailing  in  these  several  states  has 
been  followed  by  the  Supreme  Court  of  the 
United  States  in  those  cases  where  the  decree 
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may  be  carried  into  immediate  execution, 
although  the  court  retains  control  of  so  much 
of  it  as  may  be  necessary  for  adjusting  ac- 
counts between  the  parties.  Thus,  where  a 
decree  decided  the  right  to  and  possession  of 
property  in  contest  and  directed  its  delivery  to 
one  of  the  parties,  it  was  held  to  be  final, 
although  the  court  retained  possession  of  so- 
much  of  the  decree  as  was  necessary  for  ad- 
justing accounts  between  the  parties.  Win- 
throp  Iron  Co.  v.  Meeker,  109  U.  S.  180.  It 
will  be  observed  that  this  decision  necessarily 
recognizes  the  validity  on  which  the  principle 
of  the  doctrine  prevailing  in  Alabama  and 
other  states  is  based;  otherwise  the  court's 
departure  from  the  rule  as  shown  by  the  de- 
cisions cited  in  the  preceding  note  can  be  said 
to  have  been  based  only  on  anticipation  of  the 
hardship  which  might  result  in  this  particular 
case  if  the  doctrine  there  announced  were  fol- 
lowed. 

Where  Decree  Rendered  on  Agreed  State  of 
Facts  —  Reference  to  Register  under  Agreement. 

 Where  a  cause  was  submitted  for  final  de- 
cree upon  an  agreed  statement  of  facts,  such 
agreement  providing  for  a  reference  after- 
wards to  the  register  to  state  the  accounts 
between  the  parties,  a  decree  adjudging  the 
complainants  entitled  to  the  reliei  prayed  for 
and  ordering  the  reference  was  held  to  be 
final.  Hunt  v.  Stockton  Lumber  Co.,  113  Ala. 
387. 

4.  Right  of  Court  to  Vary  Final  Decree  at  Term, 
at  Which  It  Was  Rendered  —  United  States.  — 
Bronson  v.  Schulten,  104  U.  S.  410;  Barrell  v. 
Tilton,  119  U.  S.  637;  Henderson  v.  Car- 
bondale  Coal,  etc.,  Co  ,  140  U.  S.  25;  Doss  v. 
Tyack,  14  How.  (U.  S.)  297. 

Alabama.  —  Ex  p.  Elyton  Land  Co.,  104 
Ala.  90. 

Illinois.  —  Hawkins  v.  Taber,  47  111.  459; 
Palmer  v.  Harris,  100  111.  276;  Kihlholz  v. 
Wolff,  8  111.  App.  37i;  Lilly  v.  Shaw,  59  111. 
72;  Jacquemart  v.  Erb,  53  111.  291. 

Kentucky.  —  Conn  v.  Doyle,  2  Bibb  (Ky.)  248. 

Maryland.  — Thruston  v.  Devecmon,  30  Md. 
210;  Burch  v.  Scott,  1  Bland  (Md.)  112;  Wylie 
v.  Johnston,  29  Md.  298;  Downes  v.  Friel,  57 
Md.  531. 
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appeal,'  by  bill  of  review,  or  by  original  bill  for  fraud  in  its  procurement.2 

2.  Court  Without  Power  to  Alter  Decree  at  Subsequent  Term.  —  From  this  doc- 
trine it  follows  that  any  decree  by  which  the  chancellor  attempts  to  set  aside 
or  modify  a  final  decree  made  at  a  previous  term  of  court  is  unauthorized  and 
unwarranted.3 


Mississippi.  —  Sagory  v.  Bayless,  13  Smed. 
&  M.  (Miss.)  153. 

Tennessee. — Smith  v.  Lurry,  Cooke  (Tenn.) 
190;  Timmons  v.  Garrison,  4  Humph.  (Tenn.) 
148;  Fraker  v.  Brazelton,  12  Lea  (Tenn.)  278; 
Meek  v.  Mathis,  1  Heisk.  (Tenn.)  534. 

Texas.  —  Goss  v.  McClaren,  17  Tex.  107,  67 
Am.  Dec.  646;  McKean  v.  Ziller,  9  Tex.  58. 

Virginia .  —  Batraile  v.  Maryland  Hospital, 
76  Va.  63;  Parker  v.  Logan,  82  Va.  376;  Jones 
v.  Turner,  81  Va.  709;  Baker  v.  Swineford,  (Su- 
preme Ct.  App.  June,  1899)  5  Va.  L.  Reg. 
177. 

Reinstatement  of  Bill  by  Court  at  Same  Term.  — 

And  it  follows  as  a  corollary  from  this  propo- 
sition that  a  court  may  set  aside  its  judgment 
or  decree  dismissing  a  bill  at  the  same  term  at 
which  such  judgment  or  decree  of  dismissal 
was  rendered.  Doss  v.  Tyack,  14  How.  (U. 
S.)  297. 

Statutory  Power  to  Issue  Execution  Before  Ex- 
piration of  Term.  —  Although  at  common  law 
no  judgment  becomes  final  until  the  expira- 
tion of  the  term  of  court  at  which  it  is  ren- 
dered, and  until  final  no  execution  can  be 
issued  thereon,  yet  the  Virginia  statute  (Code, 
§  3600)  confers  authority  on  courts  to  issue 
executions  on  judgments  under  the  conditions 
set  forth  therein,  but  such  judgments  do  not 
thereby  become  final  so  as  to  deprive  the  court 
during  the  term  of  the  power  to  alter  or  annul 
them.  Baker  v.  Swineford,  (Supreme  Ct.  App. 
June,  1899)  5  Va.  L.  Reg.  177. 

1.  Final  Decree  Reviewed  on  Appeal  or  Writ  of 
Error.  —  Bronson  v.  Schulten,  104  U.  S.  410; 
Battaile  v.  Maryland  Hospital,  76  Va.  63; 
Sagory  v.  Bayless,  13  Smed.  &  M.  (Miss.)  153; 
Merle  v.  Andrews,  4  Tex.  200;  Nelson  v. 
Kownslar,  79  Va.  468;  Ex  p.  Elyton  Land  Co., 
104  Ala.  90. 

As  has  been  heretofore  observed,  all  statutes 
confer  on  the  proper  appellate  courts  jurisdic- 
tion to  entertain  appeals  or  writs  of  error  from 
the  final  decrees  of  the  lower  court  of  original 
jurisdiction  in  which  the  decree  may  have  been 
rendered.  The  above  cases,  therefore,  are 
selected  for  citation  merely  because  they  sus- 
tain generally  the  entire  proposition  embodied 
in  the  text.  See  supra,  this  title,  Where  Ap- 
pealability Test  of  Finality. 

2.  Decrees  Attacked  by  Bill  of  Review  or  Orig- 
inal Bill  for  Fraud  —  Alabama.  —  Ansley  v.  Rob- 
inson, 16  Ala.  793;  Ex  p.  Elyton  Land  Co.,  104 
Ala.  90. 

Illinois. — Adamski  v.  Wieczorek,  170  111. 
373- 

Kentucky.  —  Brooks  v.  Love,  3  Dana  (Ky.)  7. 

Maryland.  — Thruston  v.  Devecmon,  30  Md. 
210;  Burch  v.  Scott,  1  Bland  (Md.)  112; 
Downes  v.  Friel,  57  Md.  531. 

Massachusetts.  —  Thompson  v.  Goulding,  5 
Allen  (Mass.)  81. 

Tennessee.  —  Meek  v.  Mathis,  1  Heisk. 
(Tenn.)  534;  Moore  v.  Watson,  4  Coldw. 
<Tenn.)  64;  Allen  v.  Barksdale,  1  Head  (Tenn.) 
238. 
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Texas.  —  Merle  v.  Andrews,  4  Tex.  200. 

Virginia. — Jones  v.  Turner,  81  Va.  709; 
Nelson  v.  Kownslar,  79  Va.  468;  Parker  v. 
Logan,  82  Va.  376;  Battaile  v.  Maryland  Hos 
pital,  76  Va.  63;  Moore  v.  Lipscombe,  82  Va. 
546. 

As  to  when  a  final  decree  may  be  so  at- 
tacked, and  as  to  what  proceedings  are  proper 
for  such  purpose,  this  article  has  no  concern, 
and  these  cases  are  cited  merely  for  the  pur- 
pose of  illustrating  the  exceptions  to  the  rule 
that  a  final  decree  is,  as  its  name  imports,  final 
as  to  any  matter  adjudicated  by  it,  and  which 
thereafter  is  res  adjudicata. 

Effect  of  Final  Decree  on  Previous  and  Sub- 
sequent Orders  of  the  Court.  —  From  these  prin- 
ciples it  follows  that  all  decrees,  orders,  and 
proceedings  in  the  cause  subsequent  to  a  final 
decree  are  erroneous  and  unauthorized;  also 
that  all  decrees,  orders,  and  proceedings  made 
in  a  cause  before  the  rendition  of  a  final  decree 
must  stand  when  such  latter  decree  is  in  force, 
however  erroneous  the  decree  may  be.  Bat- 
taile v.  Maryland  Hospital,  76  Va.  63. 

3.  Court  Without  Power  to  Alter  Decree  at  Sub- 
sequent Term —  United  States.  —  French  v.  Hay, 
22  Wall.  (U.  S.)  238;  Bronson  v.  Schulten,  104 
U.  S.  410;  McMicken  v.  Perin,  18  How.  (U.  S.) 
507;  Cameron  v.  M'Roberts,  3  Wheat.  (U.  S.) 
591- 

Alabama.  —  Buchanan  v.  Thomason,  70  Ala. 
401;  Exp.  Robinson,  72  Ala.  389;  Exp.  Sims, 
44  Ala.  248;  Lawson  v.  Moore,  44  Ala.  274; 
Cochran  v.  Miller,  74  Ala.  50;  Ex  p.  Cresswell, 
60  Ala.  378;  Smith  v.  Coleman,  59  Ala.  260; 
Byrd  v.  McDaniel,  26  Ala.  582;  Mead  v.  Chris- 
tian, 50  Ala.  561;  Owen  v.  Bankhead,  82  Ala. 
399;  Crothers  v.  Ross,  15  Ala.  800. 

Arkansas.  —  Turner  v.  Vaughan,  33  Ark. 
454- 

Illinois.  —  Bryant  v.  Vix,  83  111.  11;  Illinois 
Land,  etc.,  Co.  v.  McCormick,  61  111.  322;  For- 
quer  v.  Forquer,  19  111.  68;  Kihlholz  v.  Wolff, 
8  111.  App.  371. 

Indiana.  —  Gullett  v.  Housh,  5  Blackf. 
(Ind.)  33;  Hannah  v.  Dorrell,  73  Ind.  465. 

Kentucky.  —  Conn  v.  Doyle,  2  Bibb(Ky.)  24s; 
Bobb  v.  Bobb,  2  A.  K.  Marsh.  (Ky.)  240;  Hen- 
drix  v.  Clay,  2  A.  K.  Marsh.  (Ky.)  462;  Bal- 
lard v.  Davis,  3  J.  J.  Marsh.  (Ky.)  656;  Baker 
v.  Madison,  4  J.  J.  Marsh.  (Ky.)  390;  Mays- 
ville,  etc.,  R.  Co.  v.  Punnett,  15  B.  Mon. 
(Ky.)47; 

Louisiana.  —  Balio  v.  Wilson,  12  Martin  (La.) 
358,  13  Am.  Dec.  376. 

Maryland.  —  Thruston  v.  Devecmon,  30  Md. 
210. 

Mississippi .  —  Wiggle  v.  Owen,  45  Miss.  691. 

North  Carolina.  —  Covington  v.  Ingram,  64 
N.  Car.  123. 

Pennsylvania. —  Hunter's  Private  Road,  46 
Pa.  St.  250. 

Tennessee.  —  Meek  v.  Mathis,  1  Heisk. 
(Tenn.)  534;  Bomar  v.  Hagler,  7  Lea  (Tenn.) 
85;  Overton  v.  Bigelow,  10  Yerg.  (Tenn.)  48, 
Allen  v.  Barksdale,  1  Head  (Tenn.)  23S;  Saun- 
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3.  Effect  of  Unauthorized  Attempt  to  Alter  Final  Decree  —  a.  In  General. — 
As  ordinarily  there  can  be  but  one  final  judgment  or  decree  in  a  case,1  it  fol- 
lows that  the  unwarranted  action  of  the  chancellor  in  seeking  to  change  the 
decree  at  a  subsequent  term  is  not  a  final  decree  and  subject  to  appeal  as 
such ;  2  but  the  effect  of  such  unwarranted  action  may  be  repaired  by  an  appli- 
cation to  the  Supreme  Court  for  a  writ  of  mandamus  by  a  party  to  the  cause 
whose  rights  may  be  thereby  affected.3 

b.  By  Dismissal  of  Cause.  —  It  also  follows  from  this  doctrine  that 
where  after  the  rendition  of  a  final  decree  —  i±e.,  one  that  settles  every  equity 
in  the  cause  —  the  chancellor  retains  the  cause  upon  his  docket  for  the  pur- 
pose of  enforcing  the  decree,  a  dismissal  of  the  bill  by  him  at  a  subsequent 
term  for  want  of  prosecution  cannot  have  the  retroactive  effect  of  vacating  the 


ders  v.  Gregory,  3  Heisk.  (Tenn.)  567;  Tipton 
•v.  State  Bank,  n  Heisk.  (Tenn.)  141. 

Texas.  —  Merle  v.  Andrews,  4  Tex.  200; 
McKean  v.  Ziller,  9  Tex.  58. 

Virginia.  —  Nelson  v.  Kownslar,  79  Va.  468; 
Parker  v.  Logan,  82  Va.  376. 

West  Virginia.  —  Crim  v.  Davisson,  6  W. 
Va.  465. 

Wisconsin.  —  ^Etna  L.  Ins.  Co.  v.  McCor- 
mick,  20  Wis.  265;  Kane  v.  Parker,  4  Wis.  123. 

Vacation  or  Amendment  of  Final  Decree  at  Sub- 
sequent Term  Void.  —  After  a  final  decree  at  one 
term  a  subsequent  decree  at  another  term  in 
the  same  cause  is  anomalous  and  void.  Bobb 
v.  Bobb,  2  A.  K.  Marsh.  (Ky.)  240;  Parker  v. 
Logan,  82  Va.  376.  And  in  Kinney  v.  Consol- 
idated Virginia  Min.  Co.,  4  Savvy.  (U.  S.)  382, 
the  action  of  a  state  court  in  modifying  a  de- 
cree rendered  by  it  after  the  adjournment  of 
its  term  was  held  to  have  been  void  and  of  no 
effect. 

Application  of  Rule  to  That  Part  of  Decree  Im- 
posing Costs.  —  The  rule  that  that  which  has 
been  deliberately  ordered  and  adjudged  in  a 
tinal  decree  cannot  be  changed  or  modified  at 
a  subsequent  term  applies  as  well  to  that  part 
of  the  decree  which  adjudges  the  costs  as  co 
any  other   part.     Ex  p.  Robinson,  72  Ala. 

Reversal  of  Case  for  Matter  Unconnected  with. 
Merits  Does  Not  Alter  Rule.  —  Where  a  final  de- 
cree was  free  from  error,  but  the  Supreme 
Court  reversed  and  remanded  the  case  because 
the  chancellor,  without  the  consent  of  the  par- 
ties, confirmed  the  report  of  the  register  in 
vacation,  the  chancellor,  at  a  subsequent  term, 
had  no  authority  to  amend  the  decree  on  the 
merits,  or  to  allow  an  amendment  which 
sought  to  accomplish  such  a  result.  Smith  v. 
Coleman,  59  Ala.  260. 

Appellate  Court  Will  Disregard  Such  Unwar- 
ranted Action  of  Chancellor.  —  Upon  the  ren- 
dition of  a  final  decree  one  of  several  defend- 
ants appealed  therefrom.  After  the  record 
was  filed  in  the  appellate  court  the  decree  was 
amended  by  the  trial  court  at  a  term  subse- 
quent to  the  one  at  which  it  was  rendered,  so 
as  to  exclude  the  appellant  from  its  force. 
The  appellate  court  held  that  such  practice 
was  unauthorized  and  that  it  could  decide  only 
on  the  original  record.  Illinois  Land,  etc.,  Co. 
v.  McCormick,  6r  111.  322. 

Where  Decree  Void  —  Jurisdiction  of  Chancellor 
to  Set  It  Aside  at  Subsequent  Term.  —  Although 
a  court  cannot  alter,  vary,  or  annul  any  judg- 
ment or  decree  after  the  expiration  of  the  term 
%1  which  it  was  rendered,  yet  where  such  judg- 
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ment  or  decree  is  void  for  want  of  jurisdiction 
on  the  part  of  the  court  to  render  it,  it  may  be 
vacated  or  annulled  at  a  subsequent  term  on 
the  application  of  a  party  whose  rights  and  in- 
terests are  involved.  Buchanan  v.  Thomason, 
70  Ala.  401;  ^Etna  L.  Ins.  Co.  v.  McCormick, 
20  Wis.  265. 

Where  Decree  Interlocutory.  —  Whether  the 
action  of  the  chancellor  in  modifying  or  annul- 
ling a  decree  entered  at  a  subsequent  term  is 
authorized  depends  of  course  upon  its  finality. 
In  a  suit  brought  to  set  aside  the  forfeiture  of 
certain  leases  and  for  an  account  of  the  rents 
and  profits,  the  court  rendered  a  decree 
entitling  the  complainant  to  redeem  the  prem- 
ises on  his  payment  to  the  defendant  of  an 
amount  to  be  ascertained  by  a  referee,  and 
ordered  an  account  to  be  taken  for  that  pur- 
pose. The  court  held  that  such  decree  was 
not  final,  but  interlocutory,  and  was  subject  to 
the  control  of  the  court  as  long  as  the  cause 
remained  on  its  docket  awaiting  final  action, 
and  that  an  order  vacating  the  decree  made  at 
a  subsequent  term  was  valid.  Deickhart  v. 
Rutgers,  45  Mo.  132. 

Judgment  Against  Garnishee  at  Term  After  His 
Discharge.  —  A  judgment  discharging  a  gar- 
nishee is  as  to  him  a  final  judgment  and  a 
complete  disposition  of  the  cause.  Where, 
therefore,  a  court,  after  the  judgment  of  dis- 
charge, at  a  subsequent  term  rendered  a 
judgment  against  the  garnishee  for  costs,  it 
was  void.  Jackson  v.  St.  Louis,  etc.,  R.  Co., 
89  Mo.  104. 

1.  There  Can  Be  But  One  Final  Judgment  or 
Decree  Supporting  Appeal  or  Writ  of  Error. — 

Randle  v.  Boyd,  73  Ala.  282;  Martin  v.  Crow, 
28  Tex.  613. 

2.  Unwarranted  Alteration  of  Final  Decree  at 
Subsequent  Term  Not  Subject  to  Appeal.  —  Ex  p. 

Sims,  44  Ala.  248;  Lawson  v.  Moore,  44  Ala. 
274;  Cochran  v.  Miller,  74  Ala.  50;  Ex  p. 
Cresswell,  60  Ala.  378. 

Refusal  to  Alter  Final  Decree  at  Subsequent 
Term  Not  Subject  to  Appeal.  —  And  as  a  corol- 
lary it  follows  that  the  refusal  of  a  court  of 
original  jurisdiction  to  entertain  a  petition  to 
vacate  a  decree  rendered  by  it  at  a  previous 
term  cannot  be  reviewed  on  writ  of  error  or 
appeal.  Crothers  v.  Ross,  15  Ala.  800;  Evans 
v.  Dunn,  26  Ohio  St.  439;  McMicken  v.  Perin, 
18  How.  (U.  S.)  507. 

3.  Effect  of  Court's  Action  Repaired  by  Applica- 
tion for  Writ  of  Mandamus.  —  Ex  p.  Robinson, 
72  Ala.  389;  Ex  p.  Sims,  44  Ala.  248;  Lawson 
v.  Moore,  44  Ala.  274;  Cochran  v.  Millet,  74 
Ala.  50;  Ex  p.  Cresswell,  60  Ala.  378. 
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final  decree  ;  and  if  the  final  decree  perpetuates  an  interlocutory  injunction,  the 
dismissal  will  not  dissolve  the  injunction.1 

V.  Disposition  or  Nondisposition  of  the  Question  of  Costs  as  Affecting 
Finality  —  1.  Conflict  of  Authority  as  to  Finality  of  Decree  When  Question  of 
Costs  Reserved  —  a.  Jurisdictions  in  Which  Such  Reservation  Renders 

DECREE  INTERLOCUTORY.  —  There  is  a  conflict  of  authority  as  to  whether  a 
decree  in  all  other  respects  bearing  the  criteria  of  finality  is  rendered  interlocu- 
tory because  the  question  of  costs  is  undisposed  of  by  the  chancellor  and  is 
retained  by  him  for  further  adjudication.  In  some  jurisdictions  it  has  been 
held  that  such  question  forms  a  material  one  of  the  equities  involved  in  the 
cause,  and  until  it  is  disposed  of  by  the  chancellor  his  decrees  are  interlocu- 
tory.2 

b.  Jurisdictions  in  Which  Such  Reservation  Does  Not  Affect 
FINALITY.  —  In  other  jurisdictions  the  decree  is  held  to  be  final  whatever  it 
determines  all  of  the  equities  raised  by  the  bill,  although  the  question  of  costs 
is  to  be  determined  by  a  subsequent  decree.3 

2.  Judgment  or  Decree  for  Costs  Merely,  Interlocutory.  —  A  judgment  in  a 
court  of  law  4  or  a  decree  in  a  court  of  equity  5  for  costs  which  does  not  dis- 


1.  Abatement  of  Suit  Does  Not  Dissolve  Per- 
petual Injunction.  —  Nor  does  the  abatement  of 
a  suit  dissolve  a  perpetual  injunction.  Gen- 
erally, an  injunction  can  be  made  perpetual 
only  at  the  final  hearing  of  the  cause.  In 
Dan.  Ch.  Pr.  1683,  the  author  says:  "  An  in- 
junction which  has  been  made  perpetual  is  so 
far  final  as  to  remain  in  force  notwithstanding 
the  abatement  of  the  suit." 

Permanent  Injunction  Part  of  Final  Decree.  — 
"  The  granting  of  a  permanent  injunction  is 
part  of  the  final  decree  and  abides  the  fate  of 
the  decree  itself."  Buffington  v.  Harvey,  95 
U.  S.  go. 

2.  Jurisdictions  in  Which  Such  Reservation 
Renders  Decree  Interlocutory.  —  Dickenson  v. 
Codvvise,  11  Paige  (N.  Y.)  189;  Williamson 
v.  Feild,  2  Barb.  Ch.  (N.  Y.)  281 ;  Chittenden  v. 
Missionary  Soc,  8  How.  Pr.  (N.  Y.  Ct.  App.) 
327;  Delap  v.  Hunter,  1  Sneed  (Tenn.)ioi; 
Williams  v.  Field,  2  Wis.  421,  60  Am.  Dec. 
426.  See  also  Barnard  v.  Gibson,  7  How.  (U. 
S.)  650,  in  which  it  was  held  that  a  decree  by 
which  certain  matters  were  referred  to  a  mas- 
ter in  chancery  to  ascertain  the  amount  of 
damages,  the  decree  being  silent  as  to  costs, 
was  not  final.  What  influence,  if  any,  the 
nondisposition  of  costs  exerted  as  affecting  the 
finality  of  the  decree,  is  not  apparent.  And 
see  Cook  v.  Bay,  4  How.  (Miss.)  485,  in  which 
case  the  court  defined  a  final  decree  to  be  "  one 
which  mokes  an  end  of  the  case  and  decides 
the  whole  matter  in  controversy,  costs  and 
all,  leavi.ig  nothing  further  for  the  court  to 
do."  In  this  case,  however,  there  were  other 
reasons  why  the  decree  under  examination 
was  no'  final. 

Reservation  of  Costs  Where  Decree  Final  as  to 
All  Parties  but  One.  —  Where  a  decree  definitely 
settled  the  rights  of  all  of  the  parties  to  a 
chancery  cause  except  one,  but  no  disposition 
was  made  as  to  the  costs,  and  an  account  was 
ordered  as  to  the  party  excepted,  with  the  sub- 
ject-matter of  which  the  other  parties  had  no 
connection,  the  court  held  that  such  a  decree 
was  not  final.  Delap  v.  Hunter,  1  Sneed 
(Tenn.)  101. 

3.  Jurisdictions  in  Which  Reservation  Does  Not 
Affect  Finality,  —  Winthrop  Iron  Co.  v.  Meeker, 


34 


109  U.  S.  180;  Marshall  v.  McPhillips,  79  Ala. 
145;  Guardian  Sav.  Bank  v.  Reilly,  8  Mo. 
App.  544;  McFarland  v.  Hall,  17  Tex.  676. 
And  see  Travis  v.  Waters,  12  Johns.  (N.  Y.)- 
500,  for  an  illustration  of  a  final  decree  which 
was  silent  as  to  costs. 

Stockholders  of  a  corporation  filed  a  bill 
praying  that  a  receiver  be  appointed  for  the 
corporation  and  that  proceedings  at  a  meeting 
of  the  stockholders  of  the  corporation  and  pro- 
ceedings of  the  board  of  directors  under  a 
supposed  authority  derived  therefrom  be  set 
aside  as  fraudulent  and  void.  The  court  ren- 
dered a  decree  appointing  a  receiver  and  set- 
ting aside  the  proceedings  in  accordance  with 
the  prayer  of  the  petition,  and  added  to  the 
decree  a  provision  reserving  "  such  further 
directions  as  may  be  necessary  to  carry  this 
decree  into  effect  concerning  costs."  It  was 
held  that  such  reservation  did  not  affect  the 
finality  of  the  decree.  Winthrop  Iron  Co.  v. 
Meeker,  109  U.  S.  180. 

4.  Judgment  for  Costs  Merely,  Interlocutory  — 
Arkansas.  — Guess  v.  State,  6  Ark.  147. 

Kentucky.  —  Briscoe  v.  Briscoe,  1  Litt.  (Ky.) 
363;  Robinson  v.  Scott,  3  Litt.  (Ky.)  233. 

Missouri.  —  Evans  v.  Russell,  61  Mo.  37; 
Smarr  v.  McMaster,  34  Mo.  204;  Young  v. 
Stonebreaker,  33  Mo.  117;  Moran  v.  Plankin- 
ton,  53  Mo.  243:  Boggess  v.  Cox,  48  Mo.  278; 
Preston  v.  Missouri,  etc.,  Lead  Co.,  48  Mo. 
541;  Zahnd  v.  Darling,  48  Mo.  557. 

Nebraska. — Sprick  v.  Washington  County, 
3  Neb.  253;  Nichols  v.  Hail,  5  Neb.  194;  Rid- 
dle v.  Yates,  10  Neb.  510. 

Texas.  —  Warren  v.  Shuman,  5  Tex.  441; 
Eastham  v.  Sallis,  60  Tex.  576;  Patterson  v. 
Hall,  30  Tex.  465;  Neyland  v.  White,  25  Tex. 
319;  Hancock  v.  Metz,  7  Tex.  177;  Scott  v. 
Burton,  6  Tex.  322,  55  Am.  Dec.  782. 

Judgment  for  Costs  on  Granting  New  Trial  Held 
Final.  —  But  it  has  been  held  that  a  judgment 
for  the  costs  of  a  former  trial,  rendered  upon 
granting  a  new  trial,  is  final.  Garrison  v. 
Singleton,  5  Dana  (Ky.)  161. 

5.  Decree  for  Costs  Merely,  Interlocutory.  — 
Higbee  v.  Bowers,  9  Mo.  354;  Couch  t.  Fisher, 
49  Mo.  371;  Green  v.  Banks.  24  Tex.  522;. 
Jenness  v.  Smith,  58  Mich.  280. 

Volume  XIII. 


Decree  Final 


FINAL  JUDGMENTS  AND  DECREES,    as  to  Some  Parties. 


pose  of  the  subject-matter  of  the  suit  is  manifestly  only  interlocutory. 

When  to  Be  Paid  Out  of  Particular  Fund.  —  It  has  been  held,  however,  that  a 
decree  in  equity  for  costs  when  they  are  directed  to  be  paid  not  by  a  particu- 
lar party,  but  out  of  a  fund  in  the  hands  of  the  court's  receiver,  is  a  final 
decree.1 

VI.  Where  Decree  Final  as  to  Some  Parties  and  Not  as  to  Others.  — 

A  decree  is  final  as  to  some  parties  when  it  completely  disposes  of  their  rights, 
whether  they  be  original  parties  to  the  cause  *  or  whether  by  interpleader  or 
intervention  they  become  substantial  parties,3  without  being  final  as  to  other 


In  several  of  the  more  recent  cases  cited  in 
the  preceding  note  it  is  not  apparent  but  that 
the  particular  action  was  an  equitable  one. 
The  cases  are  from  states  whose  practice  of 
law  and  equity  is  blended  undercodesof  prac- 
tice, and  the  expressions  of  the  general  doc- 
trine seem  in  many  instances  purposely  to 
have  been  made  sufficiently  broad  to  cover 
equitable  as  well  as  legal  actions. 

"  This  court  has  often  decided  that  a  judg- 
ment merely  for  costs  was  not  a  final  judg- 
ment. And  certainly  it  could  not  be  construed 
to  be  a  final  disposition  of  this  case,  when  it  is 
expressly  stated  in  the  decree  that  the  plain- 
tiff's petition  is  retained  for  a  particular  pur- 
pose, which  was  the  moving  cause  of  the 
institution  of  the  suit."  Green  v.  Banks,  24 
Tex.  522. 

Where  a  bill  is  dismissed  without  a  decree 
involving  the  merits,  and  expressly  without 
prejudice,  an  appeal  that  involves  nothing  but 
costs  will  not  lie.  Jenness  v.  Smith,  58  Mich. 
280. 

1.  Costs  Ordered  Paid  Out  of  Fund  in  Receiver's 
Hands  Awaiting  Distribution.  —  Internal  Imp. 
Fund  v.  Greenough,  105  U.  S.  527.  In  dis- 
tinguishing such  decree  from  those  decrees 
where  costs  are  directed  to  be  paid  by  one 
party  in  the  cause  to  another,  the  court  said: 
"  Ordinarily  a  decree  will  not  be  reviewed  by 
this  court  on  a  question  of  costs  merely  in  a 
suit  in  equity,  although  the  court  has  entire 
control  of  the  matter  of  costs,  as  well  as  the 
merits,  when  it  has  possession  of  the  cause  on 
appeal  from  the  final  decree.  But  it  was  held 
by  Lord  Cottenham,  in  Angell  v.  Davis,  4  Myl. 
&  C.  360,  that  when  the  case  is  not  one  of  per- 
sonal costs,  in  which  the  court  has  ordered 
one  party  to  pay  them,  but  a  case  in  which  the 
court  has  directed  them  to  be  paid  out  of  a 
particular  fund,  an  appeal  lies  on  the  part  of 
those  interested  in  the  fund.  Lord_  Cotten- 
ham, indeed,  suggested  other  cases  in  which 
an  appeal  might  lie  from  a  decree  for  costs,  as 
where  the  costs  are  part  of  the  specific  relief 
prayed;  and  where  the  whole  of  the  facts  dis- 
tinctly appear  upon  the  face  of  the  proceed- 
ings themselves,  so  that  it  is  not  necessary,  in 
determining  the  question,  to  enter  into  any  in- 
vestigation of  the  merits." 

2.  Where  Decree  Final  as  to  Some  Parties  to 
Original  Cause,  though  Not  as  to  Others.  —  Stew- 
art v.  Masterson,  131  U.  S.  151;  Hill  v.  Chi- 
cago, etc.,  R.  Co.,  140  U.  S.  52;  Royall  v. 
Johnson,  1  Rand.  (Va.)  421. 

Where  a  decree  is  made  as  to  one  of  several 
defendants  whose  interests  are  not  at  all  con- 
nected with  each  other,  with  a  direction  for 
the  payment  of  costs  as  to  that  defendant,  such 
decree  is  final  as  to  him,  although  as  to  the 


35 


rest  the  cause  may  still  be  pending  in  the 
court.  Royall  v.  Johnson,  1  Rand.  (Va.) 
421. 

A  suit  was  brought  against  several  parties 
who  were  alleged  to  be  interested  in  certain 
contracts  and  transactions  out  of  which  the 
claim  of  the  complainants  arose.  A  decree 
dismissing  a  bill  as  to  certain  of  the  defend- 
ants and  ordering  it  to  be  retained  for  the  pur- 
pose of  determining  the  liability  of  certain 
other  defendants  for  the  amount  of  money  due 
under  a  certain  contract  specifically  named 
was  held  by  the  court  to  be  final  as  to  the  de- 
fendants dismissed,  and  it  was  held  that  the 
controversy  left  was  a  severable  matter,  which 
did  not  concern  them.  Hill  v.  Chicago,  etc., 
R.  Co..  140  U.  S.  52. 

Effect  of  Decree  Final  as  to  Some  Parties.  —  A 
plea  of  the  statute  of  nonclaim  filed  by  an  ad- 
ministrator in  a  chancery  cause  in  which  there 
are  several  defendants  may  either  stand  over 
until  the  final  hearing  of  ihe  cause  or  be 
allowed  at  the  time.  In  the  latter  event,  a  de- 
cree sustaining  the  plea  and  dismissing  the  ad- 
ministrator is  final,  and  after  the  lapse  of  the 
term  the  decree  passes  beyond  the  control  of 
the  chancellor.    State  v.  Shall,  23  Ark.  601. 

A  decree  in  a  suit  filed  for  the  purpose  of 
foreclosing  a  railroad  mortgage,  that  the  claim 
of  an  intervening  creditor  of  an  interest  in  cer- 
tain locomotives  in  the  possession  of  the  re- 
ceiver was  just  and  entitled  to  priority  over 
debts  secured  by  the  mortgage,  is  a  final  de- 
cree; and  it  cannot  be  vacated  by  the  court  of 
its  own  motion  after  the  expiration  of  the  term 
at  which  it  was  rendered.  Central  Trust  Co. 
v.  Grant  Locomotive  Works,  135  U.  S.  207. 

3.  Where  Not  Parties  to  Original  Cause.  —  Wil- 
liams v.  Morgan,  11 1  U.  S.  684;  Savannah  v. 
Jesup,  106  U.  S.  563;  Gumbel  v.  Pitkin,  113  U. 
S.  547;  Blossom  v.  Milwaukee,  etc.,  R.  Co.,  1 
Wall.  (U.  S.)  655:  Standley  v.  Roberts,  19  U. 
S.  App.  407,  59  Fed.  Rep.  836;  Central  Trust 
Co.  v.  Grant  Locomotive  Works,  135  U.  S.  209; 
Central  Trust  Co.  v.  Hiawassee  Co.,  2  U.  S. 
App.  1,  48  Fed.  Rep.  850. 

Analogy  of  Such  Decrees  to  Discharge  of  Gar- 
nishee in  Action  at  Law.  —  A  complete  analogy 
to  the  proposition  stated  in  the  text  is  found  in 
the  case  of  a  judgment  at  law  in  garnishment 
proceedings.  In  such  a  case,  a  judgment  dis- 
charging a  garnishee  is  a  final  and  complete 
disposition  of  the  cause  as  regards  him.  Jack- 
son v.  St.  Louis,  etc.,  R.  Co.,  80  Mo.  147. 

Immaterial  that  Cross-bill  on  Which  Decree 
Rendered  Consolidated  with  Original  Suit. — 
Where  a  person  becomes  a  party  to  a  chancery 
suit  by  filing  a  cross-bill,  and  on  demurrer 
thereto  it  is  dismissed,  such  decree  of  dis- 
missal is  a  final  decree,  though  the  cross-bill 
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parties  to  the  cause.1  It  should  here  be  observed,  however,  that  with  refer- 
ence to  a  dismissal  as  to  some  of  the  several  parties,  unless  such  decree  is  made 
in  a  matter  as  to  which  there  is  a  several  rather  than  a  joint  liability,  such 
decree  of  dismissal  does  not  become  final  until  after  a  final  determination  of 

the  cause.2 

Right  to  Appeal  Reciprocal.  —  The  right  to  appeal  in  such  case  manifestly  is  not 
confined  to  the  party  or  parties  as  to  whom  such  decree  is  final  {i.  e.,  those 
parties  as  to  whom  the  court  has  put  it  out  of  its  power  to  alter  the  decree  at 
a  subsequent  term),  but  it  is  regarded  as  final  for  the  purposes  of  appeal  by 
other  parties  to  the  cause  injuriously  affected  by  such  decree.3 

VII.  Dismissal  of  Complaint,  Bill,  or  Cross-bill  —  1.  General  Dismissal  of 
Bill  or  Complaint  Final  Decree.  —  A  general  dismissal  of  the  plaintiff's  declara- 
tion or  the  complainant's  bill,  after  a  consideration  of  it  on  the  merits,  thus 
denying  the  relief  prayed  by  him,  is  a  final  judgment  or  decree.4    So,  too, 


may  have  been  consolidated  with  the  original 
bill.    Nichol  v.  Dunn,  25  Ark.  129. 

In  Prize  Case  —  Disposition  of  Claims  of  Some 
Libelants.  —  Where  several  libels  were  filed  in 
a  district  court  seeking  to  condemn  as  prize  of 
war  large  quantities  of  cotton  and  other  prop- 
erty captured  on  the  interior  waters  of  the 
United  States,  a  decree  disposing  of  the  claims 
of  one  libelant,  leaving  nothing  to  be  litigated 
between  him  and  the  United  States,  was  final, 
although  it  did  not  dispose  of  the  claims  of  the 
other  libelants.  Withenbury  v.  U.  S.,  5  Wall. 
(U.  S.)  819. 

Final  Judgment  as  to  Intervener,  —  A  holder 
of  railroad  bonds  secured  by  a  mortgage  under 
foreclosure  has  such  an  interest  in  the  amount 
of  the  trustee's  compensation  that  he  is  entitled 
to  intervene  and  to  contest  it,  and  to  appeal 
from  an  adverse  decision.  Williams  v.  Mor- 
gan, in  U.  S.  684. 

Decision  of  Court  Sustaining  Intervener's  Claim 
Final.  —  Under  the  Act  of  Congress  of  March 
3,  1891,  c.  517,  §  6,  giving  to  the  Circuit  Courts 
of  Appeals  jurisdiction  to  review  final  decisions 
of  the  Circuit  Courts,  the  decision  of  such  a 
court  on  a  petition  of  intervention  in  a  fore- 
closure suit  sustaining  the  intervener's  claim 
is  a  final  decision.  Central  Trust  Co.  v. 
Hiawassee  Co.,  2  U.  S.  App.  1. 

Decree  Denying  Confirmation  of  Mortgage  Fore- 
closure Sale. —  At  a  sale  foreclosing  a  railway 
a  bid  was  made,  but  no  further  proceedings 
were  there  had.  Thereafter  the  bidder  was 
made  a  party  to  the  cause  and  came  into  court 
by  petition  and  prayed  for  the  confirmation  of 
the  sale.  The  decree  of  the  court  denying  the 
relief  prayed  was  final  as  to  him.  Blossom  v. 
Milwaukee,  etc.,  R.  Co.,  1  Wall.  (U.  S.)  655. 

1.  Central  Trust  Co.  v.  Grant  Locomotive 
Works.  135  U.  S.  209;  Central  Trust  Co.  v. 
Hiawassee  Co.,  2  U.  S.  App.  1,  48  Fed.  Rep.  850; 
Blossom  v.  Milwaukee,  etc.,  R.  Co.,  1  Wa'll.  (U. 
S.)655;  Withenbury  v.  U.  S.,  5  Wall.(U.  S.)8r9; 
Hill  v.  Chicago,  etc.,  R.  Co.,  140  U.  S.  52;  Gum- 
bel  v.  Pitkin,  113  U.  S.  547;  Savannah  v.  Jesup, 
106  U.  S.  563;  Williams  v.  Morgan,  in  U.  S. 
684;  State  v.  Shall,  23  Ark.  601;  Nichol  v. 
Dunn,  25  Ark.  129;  Royall  v.  Johnson,  1  Rand. 
(Va.)  421. 

2.  See  infra,  this  title,  Dismissal  of  Com- 
plaint, Bill,  or  Cross-bill. 

3.  Right  of  Complainant  in  Cause  to  Appeal  from 
Decree  of  Dismissal  as  to  One  Defendant.  —  Where 
there  were  two  defendants  to  a  bill  in  equity 
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and  the  bill  was  taken  as  confessed  against  one 
of  them,  and  thereafter  the  other  defendant 
filed  a  demurrer  thereto,  and  the  demurrer 
was  sustained  and  the  bill  dismissed,  the 
United  States  Supreme  Court  had  jurisdiction 
of  an  appeal  from  the  decree  by  the  complain- 
ant, although  there  had  been  no  final  decree  in 
the  case  as  to  the  defendant  against  whom  the 
bill  was  taken  pro  confesso.  Stewart  v.  Mas- 
terson,  131  U.  S.  151.  See  infra,  this  title, 
Decree  upon  Collateral  Matter  Where  Entire 
Cause  Not  Disposed  of ,  for  several  applications 
of  the  rule  announced  in  the  text. 

4.  Where  Dismissal  of  Complaint  or  Bill  Final 
Judgment  or  Decree  —  United  States.  —  Elliott  v. 
Sackett,  108  U.  S.  132;  Gumbel  v.  Pitkin,  113 
U.  S.  545- 

Alabama.  —  Lehman  v.  Ford,  47  Ala.  733; 
Byrd  v.  McDaniel,  26  Ala.  582;  Exp.  Hendree, 
49  Ala.  360. 

California.  —  Dowling  v.  Polack,  18  Cal. 
625;  Leese  v.  Sherwood,  21  Cal.  151. 

Illinois.  —  Swift  v.  Allen,  55  111.  303;  Garrick 
v.  Chamberlain,  97  111.  620;  Knowlton  v.  Han- 
bury,  117  111.  471;  Ruegger  v.  Indianapolis, 
etc.,  R.  Co.,  103  111.  449. 

Indiana.  —  Koons  v.  Williamson,  9oInd.  599; 
Lines  v.  Benner,  52  Ind.  195. 

Kentucky. — Com.  v.  Peters,  4  Bush  (Ky.) 
403- 

Maryland.  —  Rider  v.  Gray,  10  Md.  282,  69 
Am.  Dec.  135;  Griffith  v.  Frederick  County 
Bank,  6  Gill  &  J.  (Md.) 424 ;  Royston  v.  Horner, 
75  Md.  557. 

Massachusetts.  —  Snell  v.  Dwight,  121  Mass. 
348.  _ 

Michigan.  — Scriven  v.  Hursh,  39  Mich.  98. 

Missouri.  —  Bowie  v.  Kansas  City,  51  Mo. 
454;  O'Connor  v.  Koch,  56  Mo.  253;  Oberkoet- 
ter  v.  Luebbering,  4  Mo.  App.  481. 

Nebraska.  —  Rogers  v.  Russell,  n  Neb.  362. 

Ohio.  —  Ludlow  v.  Kidd,  3  Ohio  541. 

Pennsylvania.  —  Murdock  v.  Martin,  132  Pa. 
St.  86. 

Texas.  —  West  v.  Bagby,  12  Tex.  34,  62  Am. 
Dec.  512;  Eddleman  v.  McGlathery,  74  Tex. 

280. 

Virginia.  —  Pace  v.  Ficklin,  76  Va.  292; 
Jones  v.  Turner,  81  Va.  709. 

West  Virginia.  —  Watson  v.  Watson,  (W. 
Va.  1898)  31  S.  E.  Rep.  939. 

Wisconsin. — Stoppenbach  v.  Zohrlaut,  21 
Wis.  385. 

Exception  in  Case  of  Action  of  Replevin.  —  In 
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the  judgment  of  a  state  Supreme  Court  remanding  the  cause  with  directions 
to  the  court  of  original  jurisdiction  to  dismiss  the  petition  is  a  final  judg- 


Branch  v.  Branch,  5  Fla.  447,  the  court  held 
that,  an  action  of  replevin  being  an  ex- 
traordinary remedy,  a  judgment  of  dismissal 
in  such  case  is  not  a  final  judgment,  thus 
forming  an  exception  to  the  general  rule  that 
a  judgment  dismissing  a  suit  is  a  final  judg- 
ment. . 

Decree  Dismissing  Bill  on  Merits  Res  Adjudicata. 

 Thus,  a  decree  dismissing  a  former  bill  for 

the  same  matter  may  be  pleaded  in  bar  to  a 
new  bill  or  of  an  action  at  law,  if  the  dismissal 
was  upon  the  hearing  and  was  not  directed  to 
be  without  prejudice.  Royston  v.  Horner,  75 
Md.  557;  Swift  z:  Allen,  55  111.  303;  Garrick  v. 
Chamberlain,  97  111.  620;  Knowlton  v.  Han- 
bury,  117  111.  47i;  Ruegger  v.  Indianapolis, 
eic,  R.  Co.,  103  111.  449;  Lyons  v.  Cooledge, 
89  111.  529;  Atty.-Gen.  v.  Chicago,  etc.,  R.  Co., 
112  111.  520;  Harmon  v.  Auditor  of  Public  Ac- 
counts, 123  111.  122,  5  Am.  St.  Rep.  502; 
Greenwood  v.  Fenn,  136  111.  146;  Bailey 
Bailey,  115  111.  551;  Stickney  v.  Goudy.  132 
111.  213;  Armistead  v.  Blickman,  51  111.  App. 
470. 

Presumption    of  Dismissal  on  Merits.  —  And 

where  it  merely  appears  that  the  bill  was  dis- 
missed, no  ground  for  its  dismissal  being 
stated,  it  will  be  presumed  that  it  was  dis- 
missed on  its  merits.  Garrick  v.  Chamber- 
lain, 97  111.  620;  Armslead  v.  Blickman,  51  111. 
App.  470;  Greenwood  v.  Fenn,  136  111.  146. 

On  Demurrer  to  the  Plaintiffs  Petition,  a  judg- 
ment dismissing  it  is  a  judgment  against  the 
cause  of  action,  and  is  therefore  final.  Com. 
v.  Peters,  4  Bush  (Ky.)  403. 

That  Dismissal  Made  Conditional  Does  Not  Alter 
ru16i  —  Where  a  decree  dismissed  a  bill  for 
specific  performance,  but  retained  it  for  com- 
pensation, upon  condition  that  the  complain- 
ants within  a'  specified  time  file  a  contract  in 
court  to  be  canceled,  otherwise  the  bill  should 
stand  dismissed,  it  was  held  that  this  condition 
did  not  affect  the  finality  of  the  decree  of  dis- 
missal, nor  take  from  the  complainants  their 
right  of  appeal.  Rider  z/.Gray,  10  Md.  282, 
69  Am.  Dec.  135. 

Erroneously  Striking  Cause  from  Trial  Docket 
May  Be  Final  Judgment.  —  In  an  action  at  law, 
in  which  a  writ  of  attachment  had  been  issued, 
the  defendant  pleaded  in  abatement,  denying 
the  grounds  of  the  attachment.    The  plaintiff, 
•without  traversing  the  plea,  subsequently  took 
judgment  by  default  for  the  debt,  after  which 
the  court  made  the  following  order:  "  It  ap- 
pearing to  the  court  that,  the  attachment  herein 
has  been  abandoned  or  discontinued,  by  taking 
judgment  herein  on  the  merits,  without  repli- 
cation  to  the  plea  to  the  attachment  herein,  it 
is  therefore  ordered,  on  motion  of  defendant, 
that  the  case  be  stricken  from  the  trial  calendar 
of  this  court."    The  Supreme  Court,  holding 
that  this  order  of  dismissal   was  a  decision 
finally  disposing  of  the  case,  and  refusing, 
therefore,  a  mandamus  to  compel  the  trial 
court  to  reinstate  the  cause,  said:  "  Whether 
the  Circuit  Court    *    *    *    decided  correctly 
in  holding  the  attachment  proceedings  had 
been  abandoned  and  discontinued  by  taking 
judgment  on  the  merits  without  a  replication 
to  the  plea  to  the  attachment,  and  in  striking 


the  cause  from  the  trial  calendar,  are  not  ques- 
tions for  discussion  on  this  proceeding.  The 
error  in  the  argument  lies,  in  the  assumption 
the  order  made  by  the  Circuit  Court  was  in- 
terlocutory, and  not  a  final  decision.  Such  is 
not  the  fact.  The  court  did  decide  that  the 
attachment  proceeding  had  been  abandoned 
and  discontinued,  and  thereupon  struck  the 
cause  from  the  trial  calendar.  That  was  a 
final  disposition  of  that  branch  of  the  case, 
from  which  an  appeal  or  writ  of  error  would 
lie.  But  whether  the  Circuit  Court  decided 
correctly  or  not  cannot  be  inquired  in  a  col- 
lateral proceeding,  as  this  is.  That  could  only 
be  done  on  error  or  upon  appeal."  Hemphill 
v.  Collins,  117  111.  396. 

But  This  Is  Not  the  General  Rule.  —  The  striking 
of  a  cause  from  the  docket  concludes  no  one 
and  is  not  equivalent  to  the  dismissal  of  a  bill 
for  want  of  equity  or  to  an  adjudication  of  a 
court  of  law  that  the  plaintiff  has  alleged  no 
cause  of  action.  Frederick  v.  Connecticut 
River  Sav.  Bank,  106  111.  147- 

Fact  that  Chancellor  Expresses  Opinion  that  Bill 
Should  Be  Dismissed  Not  Final  in  Absence  of  Order 
Dismissing  It.  —  The  mere  fact  that  the  decree 
contains  an  expression  that  the  court  is  of  the 
opinion  that  the  bill  should  be  dismissed  is  not 
a  decree  dismissing  it.  In  such  a  case,  where 
the  decree  contained  that  expression  and  also 
provided  that  an  injunction  be  continued  until 
the  further  determination  of  the  cause,  the 
court,  in  dismissing  an  appeal  from  such  a  de- 
cree, said:  "  It  seems  that  upon  the  hearing 
the  court  was  of  opinion  that  the  complainant's 
bill  ought  to  be  dismissed,  but  there  is  no  ex- 
press  order  or  decree  to  that  effect,  and  it  is 
difficult  to  infer  one,  in  the  face  of  the  express 
decree  in  terms  '  that  the  injunction  hereto- 
fore issued  be  and  the  same  shall  remain  in 
full  force  until  the  further  determination  of 
this  cause.'  If  the  bill  had  been  dismissed, 
the  injunction  would  have  necessarily  fallen 
with  it."    Moss  v.  Ashbrooks,  15  Ark.  170. 

Nor  Is  the  Fact  that  the  Judge's  Entry  States 
that  the  Petition  Was  Dismissed  Sufficient  to  Con- 
stitute Dismissal.—  In  Stevens  v.  Solid  Muldoon 
Printing  Co.,  7  Colo.  86,  that  which  was  relied 
on  as  the  judgment  of  dismissal  was  the  fol- 
lowing  docket   entry:    "  The   court  having 
heard  the  same,  this  motion  was  granted  and 
the  action  dismissed  at  plaintiff's  costs.''  In 
dismissing  an  appeal,  the  court  said:  "The 
record  in  this  case  fails  to  disclose  anything 
which, by  the  most  liberal  interpretation, can  be 
termed  a  final  judgment."    After  quoting  the 
docket  entry,  as  above  set  out,  the  court  con- 
tinued: "  This  is  a  mere  declaration  that  the 
action  was  dismissed  at  the  plaintiff's  costs;  it 
does  not  profess  to  be  a  judgment,  neither 
does  it  appear  therefrom  that  it  was  intended 
to  be  such.    '  A  strict  compliance  with  forms 
is  not  essential  in  the  entry  of  judgments;  yet 
to  constitute  a  final  judgment,  the  record  mast 
not  only  indicate  that  an  adjudication  took 
place,  but  the  entry  must  have  been  intended 
as  an  entry  of  judgment.'    Alvord  v.  Mc- 
Gaughey,  5  Colo.  244-" 

Court  Cannot  Reinstate  Case  at  Subsequent  Term. 

 A  judgment  of  dismissal  being  a  final  judg- 
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merit.'    Where  the  order  of  dismissal  relates  to  a  part  of  the  bill  only  the 
order  as  to  that  part  alone  is,  of  course,  not  a  final  decree,  because  it  does 
dispose  of  all  equities  presented  by  the  bill  a 

2  Whether  Dismissal  of  Cross-bill  Final  Decree  -  Jurisdictions  Where  So  Regarded 
-  In  some  jurisdictions  a  cross-bill  is  regarded  so  far  an  independent  su  t  that 
a  decree  of  the  court  dismissing  it  for  want  of  equity  is  a  final  decree  » 

Jurisdictions  Where  Not  So  Regarded.  -  By  some  courts,  however,  such  order  of 
dismissal  has  been  held  to  be  merely  interlocutory  4 

3  Dismissal  of  Bill  or  Complaint  as  to  Some  Defendants  Only  -  a.  GENERAI 
£  Vil~  ^hCrC  3  ,demurre[ of  one  or  of  the  defendants  is  sustained  a^d 
the  bill  »  dismissed  as  to  them,  but  is  left  undisposed  of  as  to  other  defend- 
ants, such  decree  of  dismissal  is  not  a  final  one;*  and,  being  merely  interlock 

Dismissal  of  Bill  in  Vacation.  —  Where  a  bill  in 
a.  cause  in  which  a  temporary  injunction  had 
been  granted  was  dismissed  by  the  judge  in 
vacation  and  the  injunction  dissolved,  such 
dismissal  was  unauthorized,  and  it  could  not 
have  the  same  effect  as  if  the  bill  had  been 
dismissed  on  hearing  at  term.  Therefore,  an 
action  on  the  injunction  bond  was  held  not 
maintainable.  Johnson  v.  Bouton,  (Neb.  180S) 
77  N.  W.  Rep.  57.  v  ' 

1.  Order  of  Appellate  Court  to  Inferior  Court  to 
Dismiss  Complaint.  —  Tippecanoe  County  v 
Lucas,  93  U.  S.  108. 

2.  Dismissal  of  Certain  Parts  of  Bill  Not  Final 
Decree.  —  Brunswick  v.  Lamb,  60  Ga.  342- 
Templeman  v.  Steptoe,  1  Munf  (Va.)  339. 

3.  Dismissal    of    Cross-bill    Final    Decree  — 
Lehman    v.    Ford,   47   Ala.  733;    Brooks  v. 
Woods,  40  Ala.  538;  Nichol  v.  Dunn,  25  Ark 
129;  Farmers',  etc.,  Bank*.  Bronson,  14  Mich 
361. 

Contra  —  Latest  Expression  of  Alabama  Court. 

—  In  the  case  of  Throne-Franklin  Shoe  Co  v 
Gunn,  (Ala.  1899)  26  So.  Rep.  198,  the  Supreme 
Court  ex  mero  motu  dismissed  an  appeal  from 
a  decree  sustaining  a  demurrer  to  a  cross-bill 
and  dismissing  such  cross-bill  for  want  of 
equity.  The  cases  above  cited  were  not  ex- 
pressly overruled,  nor  was  any  mention  made 
of  them.  In  dismissing  the  appeal  the  court 
cited  as  authority  the  cases  of  Jones  v.  Wood- 
stock Iron  Co.,  90  Ala.  545,  and  Barclay  v 
Spragins,  80  Ala.  357,  in  both  of  which  cases, 
however,  a  demurrer  merely  to  the  cross-bill 
was  sustained  and  the  decree  made  no  final 
disposition  of  it.  When  the  decree  is  of  this 
character,  it  is  not  final,  even  though  it  deals 
with  an  original  bill  instead  of  with  a  cross- 
bill.   See  supra,  this  title.  Definitions. 

Decree  Dismissing  Cros3-bill  Praying  for  Assign- 
ment of  Dower.  —  Where  a  bill  was  hied  against 
thewidow  and  heirs  at  law  to  enforce  a  ven- 
dor's lien  on  lands  sold  to  the  husband  of  the 
widow,  and  she  filed  a  cross-bill  for  the  assign- 
ment of  dower  in  the  lands,  a  decree  dismiss- 
ing such  cross-bill  was  held  final.  Brooks  v 
Woods,  40  Ala.  538. 

4.  Dismissal  of  Cross-bill  Not  Final  Decree  — 
Winters  v.  Ethell,  132  U.  S.  207;  Ayres  v 
Carver,  17  How.  (U.  S.)  591;  Lamon  v.  Mc- 
Kee,  18  D.  C.  446;  Fleece  v.  Russell.  13  111.  32- 
McMahon  v.  Quinn,  140  111.  199.  See  Throne! 
Franklin  Shoe  Co.  v.  Gunn,  (Ala.  1S99)  26  So. 
Rep.  198;  Wheeling,  etc.,  Bridge  Co.  v.  Wheel- 
ing Bridge  Co.,  138  U.  S.  287. 

5.  Where  Decree  of  Dismissal  as  to  Some  Parties 
Not  Final.  —  Randle  v.  Boyd,  73    Ala.  2S2; 
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ment,  it  follows  that  the  court  cannot  on  mo- 
tion reinstate  Ihe  case  at  a  subsequent  term. 
Eddleman  v.  McGlathery,  74  Tex.  280. 

Where  Court  Without  jurisdiction.  —  1  n  Wat 
son  v.  Watson,  (W.  Va.  1898)  31  S.  E.  Rep.  939, 
it  was  held  that  where  a  bill  in  equity  was  dis- 
missed generally,  without  anv  reservation  to 
the  complainant  to  sue  thereafter,  such  judg- 
ment of  dismissal  was  conclusive  between  the 
parties  and  those  claiming  under  them,  of  all 
the  issues  in  the  cause,  even  though  there  was 
no  jurisdiction  in  equity  because  of  an  ade- 
quate remedy  at  law. 

When  Order  Sustaining  Demurrer  Is  Not  Final. 

—  No  decree  which  leaves  any  portion  of  the 
merits  of  the  cause  to  be  thereafter  determined 
is  final.  Therefore  an  order  sustaining  a  de- 
murrer is  not  a  final  decree,  unless  either  in 
terms  or  in  effect  it  dismisses  the  bill  and  puts 
the  case  out  of  court.  Forbes  v.  Tuckerman 
115  Mass.  115. 

Judgment  of  Dismissal  by  Justice  of  the  Peace 

—  Action  at  Law.  —  In  an  action  of  unlawful 
detainer  the  judgment  of  dismissal  by  a  justice 
of  the  peace  was  held  to  be  such  a  final  de- 
termination of  the  suit  that  the  Circuit  Court 
had  jurisdiction  of  an  appeal  therefrom.  Gill 
v.  Jones,  57  Miss.  367. 

Suit  on  injunction  Bond  After  Dismissal  of  Bill. 

—  Where  the  dismissal  of  a  bill  was  in  a  case 
in  which  an  interlocutory  injunction  had  been 
granted,  it  was  held  that  such  dismissal 
operated  as  a  decree  of  the  court  that  the  in- 
junction had  been  improperly  granted,  and 
therefore  suit  lay  upon  the  injunction  'bond 
Dowling  v.  Polack,  18  Cal.  625. 

Where  Dismissal  of  Petition  Not  Final  Judg- 
ment. —  In  a  suit  in  which  a  temporary  injunc- 
tion had  been  granted,  the  defendant  answered 
under  oath  denying  the  material  allegations  of 
the  petition,  and  (as  authorized  by  the  Texas 
practice)  also  sought  to  recover  damages  for 
the  wrongful  suing  out  of  the  injunction.  On 
motion,  the  injunction  was  dissolved,  and  the 
plaintiff  then  waived  its  right  to  have  the  case 
tried  upon  the  merits  and  asked  that  final  judg- 
ment be  rendered,  which  the  court  refused  to 
do.  On  the  plaintiff's  motion,  then,  its  peti- 
tion was  dismissed,  and  costs  were  adjudged 
to  the  defendant,  who  had  brought  the  atten- 
tion of  the  court  to  the  fact  that  it  desired  a 
hearing  upon  the  malters  in  reconvention 
The  court  held  that  the  dismissal  of  the  petition 
without  disposition  as  to  the  matter  in  recon- 
vention was  not  a  final  judgment.  Texas 
etc..  R.  Co.  v.  Ft.  Worth  St.  R.  Co  7; 
Tex.  82.  /D 
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torv  error  may  be  assigned  on  such  dismissal  on  appeal  from  the  final  decree. 
Where  several  defendants  are  before  the  court  of  original  jurisdiction  the 
record  on  appeal  must  show  either  a  dismissal  of  the  bill  as  to  those  defend- 
ants or  a  decree  in  which  their  rights  and  liabilities  are  otherwise  finally 
adjudicated,  as  the  appellate  court  cannot,  in  the  absence  of  record  evidence, 
indulge  the  presumption  that  such  is  the  case,'  The  same  genera  rule  as  to 
such  iudo-ment  being  interlocutory  obtains,  of  course,  in  a  court  ot  law. 

b  Exceptions  to  General  Rule  — (t)  Where  Co7itroversy  Severable  — 
Th-re  are  however,  several  exceptions  to  the  rule  just  stated,  a  notable  one 
being:  the 'dismissal  of  a  petition  of  intervention  after  a  consideration  of  such 
•petition  on  its  merits;  '1  or  the  dismissal  of  interpleaders  from  a  suit  with  a 
decree  disposing  of  all  of  their  rights  against  both  the  complainants  and 
defendants,  and  the  rights  of  all  the  parties  as  against  them. 

(2)  Other  Exceptions.  —  The  Supreme  Court  of  the  United  States  has  held 
that  where  a  decree  pro  confesso  is  rendered  against  one  of  two  joint  defend- 
ants and  thereafter  the  bill  is  dismissed  as  to  the  other  defendant,  such  judg- 
ment of  dismissal  is  a  final  decree;6  and  the  Arkansas  Supreme  Court  has 
held  that  where  a  plea  of  nonclaim  was  filed  by  an  administrator,  one  of  sev- 
eral defendants  in  a  chancery  cause,  a  decree  sustaining  the  plea  and  dismiss- 
ing- the  administrator  was  final.7 

VIII  Decree  Dissolving  Injunction  When  Bill  Retained.  —  A  decree 
dissolving  an  injunction  theretofore  granted  in  a  cause  when  the  bill  seeks 


Hohorst  v.  Hamburg-American  Packet  Co., 
148  U.  S.  262;  Packer  Roberts,  44  M.  App. 
232-  Hutchinson  v.  Ayres,  117  HI-  558;  Thomp- 
son' v.  Follansbee,  55  111.  427:  Hoffman,  etc., 
Mfg.  Co.  v.  Haxton  Steam  Heater  Co.,  18  111. 
App.  484. 

1.  Randle  v.  Boyd,  73  Ala.  282. 

2.  Where  Record  on  Appeal  from  Dismissal  as  to 
One  Party  Shows  No  Final  Decree  as  to  Others.  — 
On  an  appeal  from  a  decree  of  dismissal  it  ap- 
peared that  a  bill  had  been  filed  in  the  Circuit 
Court  of  the  United  States  against  a  foreign 
corporation  and  other  defendants,  citizens  of 
the  United  States,  for  the  infringement  of  let- 
ters patent.  The  bill  was  dismissed  as  to  the 
foreign  corporation,  but,  so  far  as  appeared 
from  the  record  of  the  appeal  from  the  judg- 
ment of  dismissal,  the  cause  was  still  pending 
and  undetermined  as  to  the  other  defendants. 
The  court  held  that  such  decree  of  dismissal 
was  not  a  final  one,  from  which  an  appeal 
could  be  prosecuted.  Hohorst  v.  Hamburg- 
American  Packet  Co.,  148  U.  S.  262. 

3.  Where  Judgment  of  Dismissal  as  to  Some 
Parties  Not  Final.  —  People  r.  McFarland,  3  111. 
App.  237;  Owens  v.  Mitchell,  33  Tex.  225; 
Whitaker  v.  Gee,  61  Tex.  2T7. 

4.  Dismissal  of  Petition  of  Intervention  on  Mer- 
its Final. —  Savannah  v.  Jesup,  106  U.  S.  563; 
Gumbel  v.  Pitkin,  113  U.  S.  547. 

Where,  on  a  bill  to  foreclose  a  mortgage,  a 
municipal  corporation  was  allowed  to  inter- 
vene, setting  up  a  claim  for  taxes  on  the  prop- 
erty to  be  sold,  a  petition  to  intervene  was 
considered  by  the  court  upon  the  merits  and 
by  its  order  dismissed.  Such  order  of  dis- 
missal was  held  to  be  a  final  decree  as  to  the 
intervener.  Savannah  v.  Jesup,  106  U.  S. 
563. 

Dismissal  of  Petition  of  Intervener  in  Attach- 
ment.—  An  order  dismissing  on  the  merits  ^ 
petition  by  which  a  third  partv  intervenes  in 
attachment  proceedings  asserting  a  prior  lien 
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on  the  property  attached  is  final  as  to  him. 
Gumbel  v.  Pitkin,  113  U.  S.  547. 

5.  When  Dismissal  of  Cause  as  to  Interpleaders 
Final  Judgment.  —  Orders  dismissing  certain 
interpleaders  from  a  suit,  vacating  a  prelim- 
inary injunction,  and  dismissing  an  auxiliary 
petition  of  the  complainants  for  an  injunction 
finally  and  completely  disposed  of  all  the  rights 
of  the  interpleaders  against  either  the  com- 
plainants or  the  defendants  in  the  suit,  and  all 
of  the  rights  of  the  complainants  or  the  de- 
fendants as  against  the  interpleaders  therein; 
therefore,  such  orders  were  final  dispositions 
of  the  controversy  between  them.  Standley  v. 
Roberts,  19  U.  S.  App.  407,  59  Fed.  Rep.  836. 

Sustaining  Demurrer  to  Petition  of  Intervention 
Final  Judgment,  —  And  it  has  been  held  that 
the  judgment  of  a  court  sustaining  a  demurrer 
to  a  petition  praying  to  be  allowed  to  inter- 
vene is  a  final  judgment.  Coburn  v.  Smart, 
53  Cal.  742;  Stich  v.  Dickinson,  38  Cal.  608. 
In  the  case  last  cited  the  court  said:  "  The  re- 
spondents claim  that  the  appeal  is  premature, 
there  having  been  no  final  judgment  in  the 
action  as  between  the  original  parties  to  it. 
But  this  position  is  not  tenable.  There  has 
been  a  final  judgment  against  the  intervener, 
and  no  further  judgment  can  hereafter  be  en- 
tered as  to  him.  So  far  as  he  is  concerned,  the 
judgment  is  final,  and  ended  the  litigation  in 
that  court." 

In  Texas,  however,  a  judgment  dismissing 
a  petition  or  intervention  is  not  such  a  final 
judgment  as  will  authorize  an  appeal  by  the 
intervener,  but  he  should  await  the  determina- 
tion of  the  court  below  on  the  matters  in  issue 
between  the  original  parties.  Stewarts.  State, 
42  Tex.  242. 

6.  Dismissal  of  Bill  as  to  One  Defendant  After 
Decree  Pro  Confesso  Against  the  Other  Final.  — 
Stewart  v.  Masterson,  131  U.  S.  151. 

7.  Sustaining  Plea  of  Statute  of  Nonclaim  by  Ad- 
ministrator. —  State  v.  Shall,  23  Ark.  601. 
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other  relief  is  of  course  interlocutory.*    When  the  injunction  is  the  sole  relief 

I Sldd'to  be tS?  tT  Want  °i  eq7ty  "  tht  b'H  haS  in  °-  -Sic  Ion 
Deen  neld  to  be  finals    The  sounder  doctrine,  however,  would  seem  to  be 

that  prevailing  in  the  Supreme  Court  of  the  United  States-  /^W 

spective  of  the  relief  which  the  bill  prays,  a  dissolution  o  t he  injunc t on  i"an" 

interlocutory  decree  unless  there  is  a  dismissal  of  the  bill. 3    So  far  a  anneals 

are  concerned,  the  inconvenience  of  this  rule  to  the  suitor  whose  i Siunc Son  s 

dissolved  in  such  a  case  is  obviated  in  most  states  by  a  statute  perCw  an 

appeal  from  a  decree  dissolving  an  injunction  for  want  of  equityTthe  b! B  ° 

The  effect  of  holding  such  a  decree  final  is  to  deny  to  the  chancellor^  the 

power  to  reinstate  it  at  a  subsequent  term,  even  though  he  retains  he  bill  ■ 

IX.  Decree  upon  Collateral  Matter  Where  Entire  Cause  Not  Disposeb 

OF. -There  is  one  necessary  exception  to  the  general  rule  that  to  be  final  a 

decree  must  dispose  of  all  the  equities  involved  in  the  cause.    Th  s  exception 

is  found  in  those  decrees  where  during  the  progress  of  th*  lit  P 

matter  is  presented  for  the  determina/or! oflZfZn,  SLaSSS*  to? 

dental  to  the  main  controversy,  has  a  distinct  and  independent  character  and 

is  co  lateral  merely  to  a  determination  of  the  main  cause.    Where  the  decree 

finally  and  completely  adjudicates  such  collateral  matter,  thus  putting  its 

further  consideration  out  of  the  court's  power  at  a  subsequent  term  such 

decree  is  final.*    A  common  illustration  of  a  decree  of  this  nature is  preyed 


1.  See,  for  instance,  McCollum  v.  Eager  2 
How  (U.  S.)6r;  Verden  v.  Coleman,  18  How 
(U.  S.)  86;  Hiriart  v.  Ballon,  9  Pet.  (U  S  )  is6- 
Moses  v.  Mobile,  15  Wall.  (U.  S.)  387.  ' 
t  The  granting  and  dissolving  of  preliminary 
injunctions  forms  one  of  the  most  familiar  in- 
stances of  the  rendition  of  interlocutory  de- 
crees. See  the  title  Injunctions,  10  Encyc  of 
Pl.  and  Pr.  869. 

2.  When  Injunction  Sole  Relief  Sought  —  Disso- 
lution Held  Final  Decree.  —  Titus  v.  Mabee  25 
III.  257;  Prout  z.  Lorn,  79  III.  331.  ]n  the  case 
first  cited  it  was  said  that  if  other  relief  is 
sought  the  rule  is  different. 

Where  No  Appeal  from  Dissolution  in  Such  Case 
—  Finality  of  Decree  on  Assessment  of  Damages.  — 
Hence,  in  a  case  where  the  only  relief  sought 
was  an  injunction,  and  the  complainants'  right 
to  it  had  been  finally  disposed  of  by  a  decree 
dissolving  it  from  which  he  had  taken  no  ap- 
peal, a  decree  upon  the  assessment  of  damages 
on  the  injunction  bond  is  final.  Hedsres  v 
Meyers,  5  111.  App.  347.  S 

3.  Irrespective  of  Relief  Sought,  Dissolution 
Where  Bill  Retained  Interlocutory.  —  Thomas  v 
Wooldridge,  23  Wall.  (U.  S.)  283;  Young  v 
Grundy,  6  Cranch  (U.  S.)  51.  ' 

4.  See  the  various  statutes. 

The  fact  that  in  the  absence  of  such  a  stat- 
ute the  order  dissolving  the  injunction  might 
prove  very  injurious  to  the  complainant,  and 
leave  him  without  a  present  remedy  for  the 
avoidance  of  such  evil,  presents  a  cogent 
reason  for  the  existence  of  such  statute-  but 
in  the  absence  of  statute,  the  fact  that  such 
decree  might  prove  very  disastrous  to  him 
should  not  for  that  reason  entitle  it  to  take 
rank  as  a  final  one. 

5.  See  supra,  this  litle,  Effect  of  Final  Decree. 

6.  Finality  of  Decrees  upon  Collateral  Matter  — 
United  States.  —  Internal  Imp.  Fund  v.  Green- 
ough,  105  U.  S.  527;   Central  Trust  Co.  v 
Orant  Locomotive  Works.  135  IJ.  S.  209;  Cen- 
tral Trust  Co.  v.  Hiavvassee  Co.,  2  U.  s!  App. 
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1,  48  Fed.  Rep.  850;  Hinckley  v.  Gilman,  etc 
R  Co    94  U.  S.  467;  Williams  v.  Morgan,  iii 
U.  b.  684;  Standley  v.  Roberts,  19  U.  S  Add 
407,  59  Fed.  Rep.  836;  Withenbury  v  U  S  ? 
Wall.  (U.  S.)  819;  Brush  Electric  Co',  v  Cali- 
fornia Electric  Light  Co.,  7  U.  S.  App.  208 
51  Fed.  Rep.  557;  Farmers'  L.  &  T.  Co  v 
Petitioner,  129  U.  S.  206. 
Arkansas.  —  State  v.  Shall,  23  Ark.  6or 
Michiga,u  _  Shaw  v.  Shaw,  9  Mich  164 
New    York.  —  Dickenson    v.    Codwise,'  11 
Paige  (N.  Y.)  189. 

Virginia.  —  Royall    v.    Johnson,    r  Rand 
(Va.)  421. 

Collateral  Decree  Ordering  Payment  Out  of  Fund 
m  Court. —  Where  a  fund  was  paid  into  court 
awaiting  the  course  of  distribution,  a  decree 
made  by  the  court  directing  that  a  party  be 
paid  certain  costs  and  expenses  out  of  such 
fund  is  pro  tanto  a  final  decree.  Internal  Imp 
fund  v.  Greenough,  105  U.  S.  527. 

In  a  Suit  for  the  Foreclosure  of  a  Mortgage  upon 
the  property  of  a  railroad  company  after  a 
final  decree  of  foreclosure,  and  after  appeal 
therefrom,  the  lower  court  made  an  order  di- 
recting the  receiver  of  the  mortgaged  property 
to  borrow  money  and  issue  certificates  therefor 
to  be  a  first  lien  upon  the  property.  The  court 
held  that  such  order  was  a  final  decree  from 
which  an  appeal  lay.  Farmers'  L.  &  T  Co 
Petitioner,  129  TJ.  S.  206. 

Decree  of  Divorce  with  Reference  Ordered  as  to 
Question  of  Alimony.  —  From  a  decree  granting 
a  divorce  from  the  bonds  of  matrimony  and 
ordering  a  reference  on  the  question  of  tempo- 
rary alimony,  there  was  an  appeal.  In  deny- 
ing a  motion  to  dismiss  the  appeal  because 
such  decree  was  not  final,  the  court  held  that 
the  issue  raised  by  the  pleadings  was  finallv 
disposed  of  by  the  decree,  and  that  the  right  of 
appeal  was  not  affected  by  a  reference  on  the 
collateral  question  of  alimon v.  Shaw  v  Shaw 
9  Mich.  164. 

Where  Decree  Not  Appealed  From.  —  Where  a 
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where  the  court  both  finally  decides  the  collateral  matter  and  discharges  the 
party  or  parties  whose  rights  are  directly  adjudicated.  In  such  cases  the 
finality  of  the  decree  for  the  purposes  of  appeal  is  not  confined  solely  to  those 
parties  over  whom  the  court  seeks  to  surrender  jurisdiction,  but  the  right  of 
appeal  is  always  reciprocal,  and  other  parties  to  the  cause  whose  interests  are 
affected  by  such  decrees  may  appeal  therefrom.1 

X.  Judgments  in  Attachment  Cases  —  Sustaining  or  Overruling  Motion 
TO  Quash.  —  The  process  of  attachment  being  generally  merely  auxiliary  to 
the  main  action,  an  order  of  the  court  refusing  to  dissolve  or  quash  an  attach- 
ment 2  or  its  order  quashing  or  dissolving-  it  3  is  not  a  final  judgment.  In 
neither  case,  generally,  does  such  dissolution  abate  the  action,  and  there  is 
yet  to  be  rendered  the  final  personal  judgment.  Where,  however,  the  juris- 
diction of  the  court  depends  solely  upon  the  attachment,  as  in  the  case  of  a 
nonresident  where  there  has  been  no  personal  service  and  no  general  appear- 


decree  was  final  as  to  all  the  matters  deter- 
mined by  it,  and  no  appeal  was  taken  there- 
from, an  appellate  court  cannot  revise  it  on  the 
hearing  of  an  appeal  from  a  subsequent  final 
decree  in  the  same  cause.  Hill  v.  Chicago, 
etc.,  R.  Co.,  140  U.  S.  52. 

1.  For  Illustration  see  Central  Trust  Co.  v. 
Hiawassee  Co.,  2  U.  S.  App.  I,  48  Fed.  Rep. 
850,  in  which  there  was  an  appeal  from  the  de- 
cision of  the  court  finally  sustaining  the  inter- 
vener's claim  to  a  portion  of  the  property  in 
controversy. 

2.  Refusal  to  Quash  Attachment  Not  Revisable 
on  Error  —  Alabama.  —  Rich  v.  Thornton,  69 
Ala.  473;  Watson  v.  Auerbach,  57  Ala.  353; 
Ellison  v.  Mounts,  12  Ala.  472;  De  Bardeleben 
v.  Crosby,  53  Ala.  363. 

California.  —  Allender  v.  Fritts,  24  Cal.  447. 

Florida.  —  Forbes  v.  Porter,  23  Fla.  47. 

Kansas.  —  Simpson  v.  Kirschbaum,  43  Kan. 
36;  Snavely  v.  Abbott  Buggy  Co.,  36  Kan. 
106. 

Kentucky.  —  Overby  v.  Gay,  17  B.  Mon. 
(Ky.)  146;  Hanson  v.  Bowyer,  4  Mete.  (Ky.) 
108;  Leet  v.  Lockett,  4  Mete.  (Ky.)  56. 

Maryland.  —  Parkhurst  v.  Citizens  Nat. 
Bank,  61  Md.  254;  Mitchell  v.  Chesnut,  31 
Md.  521;  Baldwin  v.  Wright,  3  Gill  (Md.)  241; 
Hagerstown  First  Nat.  Bank  v.  Weckler,  52 
Md.  30. 

Minnesota. —  Humphrey  v.  Hezlep,  I  Minn. 
239- 

Missouri.  —  Mackey  v.  Hyatt,  42  Mo.  App. 
443;  Fagley  v.  Vail,  11  Mo.  App.  6or;  Osborne 
v.  Farmers'  Mach.  Co.,  114  Mo.  579;  Duncan 
v.  Forgey,  25  Mo.  App.  310. 

Nebraska.  —  Wilson  v.  Shepherd,  15  Neb.  15. 

Pennsylvania.  —  Lindsley  v.  Malone,  23  Pa. 
St.  24;  Lafferty  v.  Corcoran,  175  Pa.  St.  5. 

3.  Dissolution  of  Attachment  Not  Final  Judg- 
ment—  United  States.  —  Hamner  v.  Scott,  19 
U.  S.  App.  639,  60  Fed.  Rep.  343. 

Alabama.  —  Woodruff  v.  Rose,  43  Ala.  382; 
Bray  v.  Laird,  44  Ala.  295;  Terry  v.  Hughes, 
93  Ala.  432;  De  Bardeleben  v.  Crosby,  53  Ala. 
3°3- 

Arkansas.  —  Cutter  v.  Gumberts,  8  Ark.  449; 
Didier  v.  Galloway,  3  Ark.  501. 

Florida.  —  Harrison  v.  Thurston,  11  Fla.  307. 

Indiana.  —  State  v.  Miller,  63  Ind.  475; 
Abbott  v.  Zeigler,  9  Ind.  511. 

Kansas.  —  Butcher  v.  Taylor,  18  Kan.  558. 

Kentucky.  —  Wearen  v.  Smith,  80  Ky.  216. 

Michigan.  — Gore  v.  Ray,  69  Mich.  114. 
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Mississippi.  —  Carr  v.  Coopwood,  24  Miss. 
256. 

Missouri. — Jones  v.  Evans,  80  Mo.  565; 
Wirt  v.  Dinan,  41  Mo.  App.  236;  Hull  v.  Kan- 
sas City,  54  Mo.  598,  14  Am.  Rep.  487;  Davis 
v.  Perry,  46  Mo.  449;  Lane  v.  Fellows,  1  Mo. 
353- 

Oregon. — Van  Voorhies  v.  Taylor,  24  Ore- 
gon 247. 

Pennsylvania.  —  Lewis  v.  Wallick,  3  S.  &  R. 
(Pa.)  410;  Brown  v.  Ridgway,  10  Pa.  St.  42; 
Miller  v.  Spreeher,  2  Yeates  (Pa.)  162. 

Tennessee.  —  Younger  v.  Younger,  90  Tenn. 
25;  Jacobi  v.  Schloss,  7  Coldw.  (Tenn.)  385. 

Washington.  —  Windt  v.  Banniza,  2  Wash. 
147. 

An  order  of  court  which  quashes  an  attach- 
ment but  leaves  the  action  still  pending  in  the 
trial  court  is  not  a  final  decision.  Hamner  v. 
Scott,  19  U.  S.  App.  639,  60  Fed.  Rep.  343. 

Overruling  Demurrer  to  Claimant's  Interplea, 
—  And  where  a  third  person  intervenes  by 
interplea  and  claims  property  attached,  the 
overruling  of  a  demurrer  to  such  interplea  is 
not  a  final  judgment.  Robinson  v.  Belt,  12  U. 
S.  App.  431,  56  Fed.  Rep.  328. 

Discharge  of  Order  for  Seizure  of  Property  under 
Other  Process.  —  And  manifestly  it  is  immaterial 
whether  the  order  of  seizure  be  made  under 
attachment  or  other  process.  In  a  suit  to  en- 
force an  equitable  mortgage  upon  personalty, 
an  order  discharging  a  previous  order  to  the 
officer  to  seize  and  hold  the  property  is  not  a 
final  decree.  Nichols  v.  Hudgins,  19  U.  S. 
App.  144,  58  Fed.  Rep.  490. 

Contrary  Rule.  —  The  contrary  rule  prevails 
in  Georgia.  There  a  judgment  dismissing  an 
attachment  is  final  and  is  the  subject  of  a  writ 
.of  error,  notwithstanding  the  cause  may  still 
be  pending  in  the  court  below  awaiting  a  re- 
covery upon  the  merits.  Bruce  v.  Conyers,  54. 
Ga.  678;  Sutherlin  v.  Underwriters'  Agency, 
53  Ga.  442.  And  the  contrary  rule  also  pre- 
vails in  ATorth  Carolina.  In  Sheldon  v.  Kivett, 
110  N.  Car.  408,  the  court  said:  "  But  the  re- 
fusal of  the  motion  to  dismiss  the  attachment 
affects  a  substantial  right,  and  from  it,  as  from 
the  refusal  of  a  motion  to  vacate  an  order  of 
arrest,  an  appeal  lies."  In  neither  of  these 
states,  however,  could  the  finality  of  the  judg- 
ment, as  relating  to  the  right  of  appeal  under 
the  statutes  and  under  the  practice  of  the 
courts  there  prevailing,  be  taken  as  furnishing 
a  criterion  of  finality  for  other  purposes. 
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ancc,  a  dissolution  of  the  attachment  would  in  effect  be  a  dismissal  of  the 
case,  and,  therefore,  a  final  judgment.1 

XI.  Orders  Granting  or  Denying  New  Trials  or  Rehearings  —  1.  When 
Made  on  Motion.  —  Where  a  judgment  *  or  decree  3  has  been  rendered  in  a 
cause,  the  judgment  of  the  court  made  at  the  same  term  granting4 


1.  Where  Jurisdiction  of  Court  Dependent  on 
Attachment  —  Dissolution  Final  Judgment. —  In 

actions  in  which  attachments  are  issued 
against  nonresident  defendants,  where  there 
is  no  personal  service  or  appearance  of  the  de- 
fendant, the  court  acquires  no  jurisdiction  to 
pronounce  a  judgment  other  than  one  relating 
to  the  property  seized.  Where,  therefore, 
there  is  an  order  vacating  or  dissolving  the 
attachment,  under  such  circumstances,  such 
order,  tested  by  all  the  rules,  would  seem  to 
be  a  final  judgment,  both  releasing  the  prop- 
erty of  the  defendant  in  attachment  and  put- 
ting an  end  to  the  proceedings. 

2.  Rule  as  Applied  to  Judgments  at  Law  — 
United  States.  —  Doswell  7/.  De  La  Lanza,  20 
How.  (U.  S.)  29;  U.  S.  v.  Evans,  5  Cranch  (U. 
S.)  280;  Hume  v.  Bowie,  148  U.  S.  245. 

Alabama.  —  Hatchett  v.  Milner,  44  Ala.  224; 
Ex  p.  Sims,  44  Ala.  248. 

California.  —  People  v.  Mayne,  118  Cal.  516; 
Lee  Chuck  v.  Iuan  Wo  Chong,  gr  Cal.  593. 

Colorado.  —  Higgins  v.  Brown,  5  Colo.  345; 
Owen  v.  Going,  7  Colo.  85. 

Illinois.  —  Walker  v.  Oliver,  63  111.  199. 

Indiana.  —  Spaulding  z:  Thompson,  12  Ind. 
477,  74  Am.  Dec.  221;  White  v.  Harvey,  23 
Ind.  55;  Melcher  v.  Frendenburg,  18  Ind.  180. 

Kansas.  —  McCulloch  v.  Dodge,  8  Kan.  476; 
Kermeyer  v.  Kansas  Pac.  R.  Co.,  18  Kan.  215. 

Maryland.  —  Sittig  v.  Birkestack,  38  Md. 
158. 

Michigan.  —  People  v.  Francis,  52  Mich.  575; 
Cuddy  v.  Major,  12  Mich.  368;  Pennsylvania 
Min.  Co.  v.  Brady,  14  Mich.  260;  Final  v. 
Backus,  18  Mich.  218;  Johr  v.  People,  26 
Mich.  427;  Bourke  v.  James,  4  Mich.  336; 
Alderman  v.  Montcalm  Circuit  Judge,  41  Mich. 
550. 

Missouri.  —  Ready  v.  Smith,  141  Mo.  305; 
Kidder  v.  Wright,  72  Mo.  App.  378;  Mc- 
Donough  Nicholson,  46  Mo.  35;  Byers  v. 
Butterfield,  33  Mo.  376;  Hirsh  v.  Weisberger, 
44  Mo.  App.  506;  Garesche  v.  Emerson,  31 
Mo.  258. 

Nebraska.  —  Roh  v.  Vitera,  38  Neb.  333; 
Brown  v.  Edgerton,  14  Neb.  453;  Artman  v. 
West  Point  Mfg.  Co.,  16  Neb.  572;  Johnson  v. 
Parrotte,  46  Neb.  51. 

North  Carolina.  —  Benton  v.  Collins,  121  N. 
Car.  66. 

Washington. — J.  F.  Hart  Lumber  Co.  v. 
Rucker,  17  Wash.  600;  Hibbard  v.  DeLanty, 
(Wash.  1899)  56  Pac.  Rep.  34. 

Wisconsin.  —  Ledebuhr?'.  Grand  Grove,  etc., 
97  Wis.  341. 

Texas.  —  Houston  v.  Starr,  12  Tex.  424; 
Fulcher  z>.  State,  38  Tex.  505. 

3.  Rule  as  Applied  to  Decrees  in  Equity — ■ 
United  Stales.  —  Brockett  v.  Brockett,  2  How. 
(U.  S.)  238;  Wylie  v.  Coxe,  14  How.  (U.  S.)  1; 
McMicken  v.  Perin,  18  How.  (U.  S.)  507; 
Steines  v.  Franklin  County,  14  Wall.  (U.  S.)  15. 

Colorado. — Thomas  v.  Thomas,  10  Colo. 
App.  170. 


or 


Maryland.  —  Wylie  v.  Johnston,  29  Md.  298; 
Zimmer  v.  Miller,  64  Md.  296;  Jacobs  v.  Beal- 
mear,  41  Md.  484. 

Michigan.  —  Prentis  v.  Rice,  2  Douel 
(Mich.)  296. 

Minnesota.  —  In  re  Studdart,  30  Minn.  553 
Utah.  —  Bear  Ri  ver  Valley  Orchard  Co.  v. 
Hanley,  15  Utah  506. 

Virginia.  —  Tucker  v.  Sandridge,  82  Va. 
532. 

West  Virginia.  —  National  Bank  v.  Tarvis 
26  W.  Va.  785. 

Illustrations.  —  An  order  of  a  court  of  equity 
vacating  a  decree  rendered  by  it  during  the 
term  is  not  a  final  decree.  Wylie  v.  Johnston, 
29  Md.  298. 

Neither  an  order  overruling  a  demurrer  to  a 
petition  seeking  to  vacate  a  decree  nor  an 
order  vacating  a  decree  against  the  defendant 
is  a  final  decision  from  which  an  appeal  or  writ 
of  error  will  lie.  Thomas  v.  Thomas,  10  Colo. 
App.  170. 

Where  a  decree  was  rendered  confirming  a 
judicial  sale,  but  before  the  end  of  the  term 
such  decree  was  set  aside  by  the  chancellor, 
and  at  a  subsequent  term  a  decree  was  ren- 
dered setting  aside  the  sale  and  ordering  a 
resale  of  the  property,  the  court  held  that  the 
order  setting  aside  the  decree  confirming  the 
sale  was  interlocutory.  National  Bank  v. 
Jarvis,  26  W.  Va.  785. 

4.  On  Motions  Granting  New  Trials  or  Rehear- 
ings—  United  States.  —  Steines  v.  Franklin 
County,  14  Wall.  (U.  S.)  15;  Hume  v.  Bowie, 
14S  U.  S.  245. 

Alabama.  —  Hatchett  v.  Milner,  44  Ala.  224; 
Ex  p.  Si^is,  44  Ala.  248. 

Colorado.  —  Higgins  v.  Brown,  5  Colo.  345; 
Thomas  v.  Thomas,  10  Colo.  App.  170;  Owen 
v.  Going,  7  Colo.  85. 

Illinois.  —  Walker  i>.  Oliver,  63  III.  199. 
Indiana.  —  White  v.    Harvey,  23   Ind.  55; 
Spaulding  v.  Thompson,  12  Ind.  477,  74  Am.' 
Dec.  221;  Melcher  7a  Frendenburg,  18  Ind.  180. 

A'ansas.  —  Kermeyer  v.  Kansas  Pac.  R.  Co., 
18  Kan.  215;  McCulloch  v.  Dodge,  8  Kan. 
476. 

Maryland.  —  Wylie  v.  Johnston,  29  Md.  298. 
Michigan.  —  Johr  v.  People,  26  Mich.  427; 
Alderman  v.  Montcalm  Circuit  Judge,  41  Mich.' 
550;   Prentis  v.  Rice,  2  Dougl.  (Mich.)  296; 
Final  v.  Backus,  18  Mich.  218. 

Minnesota.  —  In  re  Studdart,  30  Minn.  553. 
,  Missouri.  —  Garesche  v.  Emerson,  31  Mo. 
258;  Hirsh  v.  Weisberger,  44  Mo.  App.  506; 
Kidder  v.  Wright,  72  Mo.  App.  37S;  Mc- 
Donough  v.  Nicholson,  46  Mo.  35;  Byers  v. 
Butterfield,  33  Mo.  376. 

Nebraska.  —  Brown  v.  Edgerton,  14  Neb. 
453;  Artman  v.  West  Point  Mfg.  Co.,  16  Neb. 
572;  Roh  v.  Vitera,  38  Neb.  333;  Johnson  1: 
Parrotte,  46  Neb.  51. 

North  Carolina.  —  Benton  z>.  Collins,  121  N. 
Car.  66. 

Texas.  —  Houston  v.  Starr,  12  Tex.  424. 
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denying  1  the  motion  of  one  of  the  parties  that  such  judgment  or  decree  be  set 
aside  and  a  new  trial  at  law  or  a  rehearing  in  equity  be  granted  is  not  a  final 
judgment.  Nor  is  the  action  of  the  judge  or  chancellor  in  granting  such 
motion  final  because  it  is  made  and  granted  after  the  expiration  of  the  term 
when  the  court  no  longer  has  jurisdiction  to  grant  it.2  In  both  cases  the 
final  judgment  in  the  cause  is  the  one  which  the  movant  seeks  to  have  the 
court  set  aside. 

2.  When  Made  on  Bill  in  the  Nature  of  Bill  of  Review.  —  When  the  applica- 
tion is  in  the  nature  of  a  bill  of  review  and  is  made  at  a  term  of  the  court  sub- 
sequent to  that  at  which  the  judgment  was  rendered,  there  is  some  conflict  of 
authority  as  to  whether  the  judgment  of  the  judge  or  the  decree  of  the  chan- 
cellor on  such  petition  is  a  final  judgment  or  decree.  In  Texas  and  Michigan 
it  has  been  held  that  a  judgment  vacating  a  former  judgment  and  granting  a 
rehearing  under  such  circumstances  is  not  final.3  In  Kentucky  and  Maryland 
the  contrary  rule  as  to  the  finality  of  such  judgment  prevails.4 

XII.  Considerations  by  Which  Finality  of  Judgment  of  Appellate  Tri- 
bunal Determined  —  1.  In  General.  —  The  finality  veinon  of  a  judgment  of 
an  appellate  tribunal  affirming  or  reversing  and  remanding  a  case  brought 
before  it  by  appeal  or  writ  of  error  from  the  court  of  original  jurisdiction's 
determinable,  of  course,  by  the  same  general  principles  which  determine  its 
finality  in  the  first  instance,  i.  e.,  by  its  effect  as  relating  to  the  conclusion  of 
the  litigation.  Hence,  if  the  case  be  affirmed,  the  finality  of  such  judgment 
of  affirmance  generally  will  depend  upon  the  finality  of  the  judgment  affirmed  ; 
but  if  it  be  reversed  and  remanded,  the  finality  of  such  judgment  of  reversal 
and  remandment  will  depend  upon  whether  or  not  it  is  in  such  terms  as  to 


Utah.  —  Bear  River  Valley  Orchard  Co.  v. 
Hanley,  15  Utah  506. 

Virginia.  —  Tucker  v.  Sandridge,  S2  Va.  532. 

Washington. — J.  F.  Hart  Lumber  Co.  v. 
Rucker,  17  Wash.  600. 

West  Virginia.  —  National  Bank  v.  Jarvis, 
26  W  Va.  785. 

Wisconsin.  —  Ledebuhr  v.  Grand  Grove,  etc., 
97  Wis.  341. 

An  order  vacating  a  previous  decree  dis- 
missing the  cause  and  reinstating  the  petition 
is  not  final.    In  re  Studdart,  30  Minn.  553. 

In  an  action  against  a  benefit  society  by  a 
devisee  of  the  assured,  the  court,  after  judg- 
ment against  the  defendant  by  default,  granted 
an  order  setting  such  judgment  aside  and  stay- 
ing all  proceedings  until  the  distribution  of 
the  estate  of  the  assured.  Such  action  of  the 
court  was  not  a  final  judgment  authorizing  an 
appeal.  Ledebuhr  v.  Grand  Grove,  etc.,  97 
Wis.  341. 

An  order  setting  aside  a  final  decree  taken 
pro  confesso  in  a  foreclosure  suit  and  permit- 
ting a  defendant  to  defend,  unless  the  com- 
plainant should  elect  to  assign  him  the  decree 
for  a  sum  named  in  the  order,  is  not  a  final 
decree.    Prentis  v.  Rice,  2  Dougl.  (Mich.)  296. 

Under  the  Missouri  statute  (Laws  1891,  p. 
70)  conferring  jurisdiction  on  the  Supreme 
Court  to  entertain  appeals  from  "  any  final 
judgment '  of  subordinate  tribunals,  an  order 
setting  aside  a  nonsuit  is  not  a  final  judgment, 
and  hence  is  not  appealable.  Ready  v. 
Smith.  141  Mo.  305. 

1.  On  Motion  Denying  New  Trial  or  Rehearing 
- —  United  States.  —  Doswell  v.  De  La  Lanza,  20 
How.  (U.  S.)  29;  U.  S.  v.  Evans,  5  Cranch  (U. 
S.)  280;  Brockett  v.  Brockett,  2  How.  (U.  S.) 
238;   Wylie  v.  Coxe,  14  How.  (U.  S.)  1;  Mc- 
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Micken  v.  Perin,  18  How.  (U.  S.)  507;  Steines 
v.  Franklin  County,  14  Wall.  (U.  S.)  15. 

California.  —  Lee  Chuck  v.  Quan  Wo  Chong,, 
91  Cal.  593. 

Colorado.  —  Thomas  v.  Thomas,  10  Colo. 
App.  170. 

Maryland.  —  Sittig  v.  Birkestack,  38  Md.  158; 
Zimmer  v.  Miller,  64  Md.  296;  Jacobs  v.  Beal- 
mear,  41  Md.  484. 

Michigan.  —  Bourke  v.  James,  4  Mich.  336; 
Cuddy  v.  Major,  12  Mich.  368;  Pennsylvania 
Min.  Co.  v.  Brady,  14  Mich.  260;  Joh.r  v. 
People,  26  Mich.  427;  People  v.  Francis,  52 
Mich.  575. 

Texas.  —  Fulcher  v.  State,  38  Tex.  505. 

Utah.  —  Bear  River  Valley  Orchard  Co.  v. 
Hanley,  15  Utah  506;  White  v.  Pease,  15  Utah 
170. 

Washington.  —  Hibbardjy.  De  Lanty,  (Wash. 
1899)  56  Pac.  Rep.  34. 

2.  Order  Made  After  Expiration  of  Term.  — 

Hatchett  v.  Milner,  44  Ala.  224;  Ex  p.  Sims, 
44  Ala.  248;  Broyles  v.  Maddox,  43  Ala.  357. 
See  supra,  this  title,  Effect  of  Final  Decree  — 
Effect  of  Unauthorized  Attempt  to  Alter  Final 
Decree. 

3.  Order  Granting  Leave  to  File  Bill  of  Review 
Not  Final.  —  Maxfield  v.  Freeman,  39  Mich.  64; 
Stewart  v.  Jones,  9  Tex.  '469. 

And  the  same  rule  obtains  in  Texas  where 
the  application  that  anew  trial  or  rehearing  be 
granted  is  in  the  nature  of  a  bill  of  review  to 
set  aside  a  judgment  of  a  former  term  for 
fraud.  The  action  of  the  court  on  such  petition 
cannot  be  reviewed  until  after  a  final  judgment 
in  the  case  itself.  Stewart  v.  Jones,  9  Tex. 
469. 

4.  McCall  v.  Hitchcock,  7  Bush  (Ky.)  615; 
Craig  v.  Wroth,  47  Md.  281. 

Volume  XIII. 


Judgment  of 


FINAL  JUDGMENTS  AND  DECREES.   Appellate  Tribunal 


leave  any  judicial  discretion  in  the  lower  court  in  rendering  its  judgment 
thereafter.1  b 

2.  Judgments  of  Affirmance—  a.  When  Final. —  Thus,  where  the  judg 
mcnt  of  a  court  of  original  jurisdiction  is  itself  final,  an  affirmance  of  such 
judgment  by  the  appellate  court  generally  leaves  nothing  to  be  done  except 
to  execute  such  original  judgment,  and  is  itself  final.2 

The  Supreme  Court  of  the  United  States,  in  determining  on  the  finality  of  a  judg 
ment  of  affirmance  by  the  highest  court  in  a  state,  will,  in  the  exercise  of  its 
appellate  jurisdiction,  pay  strict  regard  to  the  rule  prevailing  in  the  state  as  to 
the  finality  of  judgments  as  exemplified  by  such  court's  opinion  in  the  partic- 
ular case  in  which  the  judgment  is  affirmed.3 

b.  When  Not  FINAL  —  (i)  Judgment  Affirming  Interlocutory  Decree  — 
Where,  however,  such  judgment  of  affirmance  is  rendered  on  an  appeal  from 
an  interlocutory  judgment,  it  is  not  final.4 

(2)  In  United  States  Courts  —  Affirmance  Merely  oj  Judgment  or  Decree  by 
Liraut  Court.  —  In  the  United  States  courts,  an  appeal  from  the  District  to 
the  Circuit  Court  has  the  effect  of  superseding  and  vacating  the  decree  from 
which  the  appeal  is  taken,  and  a  new  decree  is  rendered  by  the  Circuit  Court 
to  be  enforced  by  its  own  order,  and  the  record  remains  there  Hence 


1.  See  infra,  this  section,  [udgments  of 
Affirmance;  Judgments  of  Reversal  and 
Remandment. 

2.  When   Judgments  of  Affirmance  Final.  

O'Dowd  v.  Russell,  14  Wall.  (U.  S.)  402- 
Wheeling,  etc.,  Bridge  Co.  v.  Wheeling  Bridge 
Co.,  138  U.  S.  289. 

Judgments  Affirming  as  to  Some  Parties  and 
Reversing  as  to  Others.  —  In  a  suit  upon  a  bond, 
the  lower  court  rendered  a  judgment  in  favor 
bf  the  principal  thereon  and  against  the  sure- 
ties, on  the  ground  that  the  former  had  dis- 
charged himself  of  the  obligation  by  his  dis- 
charge in  bankruptcy.  On  appeal,  the  state 
Supreme  Court  reversed  the  lower  court  on  ihe 
ground  that  the  principal  could  not  avail  him- 
self of  his  discharge  in  bankruptcy  because 
the  debt  sued  for  arose  by  his  defalcation,  and 
the  judgment  against  his  sureties  was  affirmed 
on  the  ground  that  they  were  not  entitled  to 
the  benefit  of  his  discharge.  Both  judgments 
were  final  and  reviewable  on  writ  of  error  by 
the  Supreme  Court  of  the  United  States 
O'Dowd  v.  Russell,  14  Wall.  (U.  S.)  402. 

3.  Affirmance  of  Judgment  and  Decision  of 
Finality  Thereof  by  Supreme  Court  of  State.  —  In 
this  regard  Mr.  justice  Field,  in  the  case  of 
Wheeling,  etc.,  Bridge  Co.  v.  Wheeling  Bridge 
Co.,  138. U.  S.  287,  said:  "  The  judgment  ap- 
pears to  have  been  considered  by  that  court  as 
so  far  final  as  to  justify  an  appeal  from  it;  and 
if  the  Supreme  Court  of  a  state  holds  a  judg- 
ment of  an  inferior  court  of  the  state  to  be  final, 
we  can  hardly  consider  it  in  any  other  light! 
in  exercising  our  appellate  jurisdiction.  The 
motion  to  dismiss  must,  therefore,  be  denied." 

It  should  be  again  observed,  however,  that 
there  is  a  fundamental  distinction  between 
final  judgments  and  those  which  by  a  sfatute 
or  by  the  practice  prevailing  in  some  states  are 
regarded  as  final  merely  for  the  purposes  of 
appeal,  because  involving  the  merits  of  the 
controversy.  Judgments  of  the  latter  class 
ordinarily  are  unpossessed  of  the  essential  ele- 
ments of  finality,  and  the  failure  to  appeal  from 
them  does  not  conclude  the  court  (as  did  such 
judgment  in  the  case  above  cited)  from  vacat- 
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ing  them  at  a  subsequent  term,  or  the  appel- 
late court  from  revising  or  vacating  them 
on  appeal  or  writ  of  error  from  the  real  final 
judgment  or  decree.  See  the  following  sub- 
division. 

4.  Judgment  of  Affirmance  of  Interlocutory 
Judgments  or  Decrees  Not  Final.  —  Gibbons  v. 
Ogden,  6  Wheat.  (U.  S.)  448;  Benjamin  v. 
Dubois,  118  U.  S.  46;  Winters  v.  Ethell,  132  U. 
S.  207;  Reddall  v.  Bryan.  24  How.  (U.  S.)  420- 
Fretwell  v.  Wayt,  1  Rand.  (Va.)  415. 

Illustrations.  —  Where  the  highest  court  of 
equity  of  a  state  affirmed  the  decretal  order  of 
an  inferior  court  of  the  same  state  refusing  to 
dissolve  an  interlocutory  injunction  granted  on 
the  filing  of  a  bill,  such  decree  was  not  final 
within  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789,  c.  20,  giving  to  the  Supreme  Court 
of  the  United  States  jurisdiction  to  entertain 
appeals  from  state  courts.  Gibbons  v.  Oeden 
6  Wheat.  (U.  S.)  448. 

A  will  was  proved  in  Missouri,  and  a  copy  of 
it  and  one  of  the  probate  were  recorded  in  the 
District  of  Columbia,  and  letters  testamentary 
thereon  granted.  In  proceedings  respecting 
the  distribution  of  property  in  the  District  of 
Columbia  a  question  arose  as  to  the  domicil  of 
the  testator.  The  Supreme  Court  of  the  Dis- 
trict decided  at  special  teim  that  the  domicil 
of  the  testator  was  in  the  District  of  Columbia, 
which  decision  was  affirmed  on  appeal  to  the 
general  term.  The  United  States  Supreme 
Court  held  that  such  judgment  and  the  affirm- 
ance thereof  were  not  final.  Benjamin  v 
Dubois,  118  U.  S.  46. 

Where  the  highest  court  of  law  and  equity 
in  a  state  affirms  the  decree  of  the  court  below 
and  remands  the  cause  to  that  court,  such  de- 
cree is  not  a  final  one  which  will  give  to  the 
Supreme  Court  of  the  United  States  jurisdic- 
tion on  a  writ  of  error,  where  the  decree 
affirmed  was  an  interlocutory  one.  The  fact 
that  the  state  laws  allow  an  appeal  from  inter- 
locutory orders  cannot  enlarge  the  jurisdic- 
tion of  the  Supreme  Court  of  the  United  States 
given  by  Act  of  Congress.  Reddall  v.  Bryan, 
24  How.  (U.  S.)  420. 
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where  in  such  a  case,  the  Circuit  Court  merely  makes  an  order  affirming  the 
decree  of  the  District  Court,  such  affirmance  is  not  a  final  decree,  authorizing 
an  appeal  therefrom  to  the  Supreme  Court  of  the  United  States.1 

3  "Judgments  of  Reversal  and  Remandment  —  a.  When  Final.  —  A  judg- 
ment of  a  state  appellate  court  reversing  a  cause  and  remanding  it  to  the  court 
whence  it  came  with  directions  to  enter  a  specified  final  judgment  is  a  final 
•*  judgment  which,  if  the  case  is  otherwise  within  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States,  authorizes  its  removal  thereto  by  a  writ 
of  error*  The  same  is  true  with  reference  to  a  judgment  of  reversal  and 
remandment  of  an  inferior  state  court.3  This  is  true  irrespective  of  whether 
the  judgment  of  the  trial  court  is  interlocutory  or  final,  if  the  judgment  of  the 
appellate  court  directs  the  entry  of  a  final  judgment.4 

Where  Appellate  Court  Remands  Cause  Instead  of  Trying  It  De  Novo.  —  Where,  however, 
the  appellate  court  must  hear  the  cause  de  novo  and  give  such  judgment  as 
should  have  been  given  by  the  trial  court,  the  former  does  not,  by  remanding 
the  cause  with  an  order  to  the  latter  to  render  a  particular  judgment,  itself 
render  a  final  judgment.5 

b.  When  Not  Final.  —  But  the  judgment  of  the  highest  court  ot  law  or 
equity  of  a  state  or  territory,6  or  the  judgment  of  a  United  States  Circuit 


1.  Where  Circuit  Court  Erroneously  Affirms 
Decree  Without  Retaining  Record  and  Executing 
Judgment.  —  The  Lucille,  19  Wall.  (U.  S.)  73. 

Where  an  appeal  was  taken  to  the  Circuit 
Court  from  a  decree  rendered  in  a  District 
Court  for  the  payment  of  money,  and  the 
former  court  affirmed  the  judgment  of  the 
latter  with  costs  to  be  taxed,  from  which  judg- 
ment of  affirmance  the  respondent  appealed  to 
the  Supreme  Court  of  the  United  Slates,  and 
after  such  appeal  another  decree  was  rendered 
by  the  Circuit  Court,  in  which,  after  reciting 
the  former  decree,  it  was  decreed  in  form  that 
the  appellee  have  judgment  against  the  appel- 
lant for  the  amount  decreed,  together  with 
costs,  it  resulted  from  this  rule  that  the  latter 
and  not  the  former  was  the  final  decree  in  the 
case.  In  dismissing  an  appeal  from  the  former 
decree  the  court  said:  "  It  is  quite  true  that 
two  appeals  are  not  allowed  in  the  same  case 
on  the  same  question.  We  must  determine 
which  one  of  the  two  should  be  dismissed.  It 
may  be  that  the  first  appeal  was  from  a  decree 
which  might  be  taken  as  final,  if  the  second 
decree  had  not  been  rendered.  But  it  is  obvi- 
ous that  the  circuit  judge  did  not  regard  it  as 
final,  and  it  was  certainly  defective.  The  sec- 
ond decree  was  rendered,  not  by  inadvertence, 
but  in  view  of  the  rendition  of  the  first  decree; 
and,  in  order  to  settle  the  practice  in  the  Cir- 
cuit Court  for  the  Southern  District  of  New 
York,  that  a  decree  of  affirmance,  without  tax- 
ation of  costs  and  without  specifying  the  sum 
for  which  it  is  rendered,  is  not  to  be  regarded 
as  a  final  decree.''  Wheeler  v.  Harris,  13 
Wall.  (U.  S.)  51. 

2.  Where  Cause  Remanded  with  Instructions  to 
Enter  Specified  Judgment. —  Mower  v.  Fletcher, 
114  U.  S.  127;  Atherton  v.  Fowler,  91  U.  S. 
143;  Tippecanoe  County  v.  Lucas,  93  U.  S. 
10S;   Clements  v.  Berry,  11  How.  (U.  S.)  398. 

3.  Englewood  Connecting  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  117  111.  617;  Bush  v.  Livingston, 
2  Cai.  Cas.  (N.  Y.)  66,  2  Am.  Dec.  316. 

4.  Reversal  and  Remandment  of  Cause  with  Di- 
rections to  Dismiss  Complaint.  —  Thus,  where  the 
highest  tribunal  of  a  state,  upon  an  appeal 
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from  an  order  granting  a  temporary  injunc- 
tion, reversed  the  order  and  remanded  the 
cause  with  directions  to  dismiss  the  complaint, 
such  judgment  was  a  final  one,  authorizing  an 
appeal  therefrom  to  the  Supreme  Court  of  the 
United  States.  Tippecanoe  County  v.  Lucas, 
93  U.  S.  108. 

5.  Where  Appellate  Court  Must  Try  Cause  De 
Novo — Remandment  Not  Final.  —  An  Arkansas 
statute  provided  that  a  Circuit  Court  on  ap- 
peal of  a  cause  from  a  probate  court  must  hear 
the  matter  de  novo  and  render  such  judgment 
as  should  have  been  rendered  by  the  probate 
court.  In  a  case  where,  instead  of  doing  this, 
it  remanded  the  cause  with  an  order  to  the 
probate  court  to  render  a  particular  judgment, 
such  unauthorized  remandment  was  not  a  final 
judgment.    Dillard  v.  Baines,  5  Ark.  301. 

6.  Judgment  of  Appellate  State  Tribunal  Revers- 
ing and  Remanding  Case  for  Further  Proceedings. 
—  Parcels  v.  Johnson,  20  Wall.  (U.  S.)  653; 
Moore  v.  Robbins,  18  Wall.  (U.  S.)  588;  Winn 
v.  Jackson,  12  Wheat.  (U.  S.)  135;  McComb  v. 
Knox  County,  91  U.  S.  I;  Zeller  v.  Switzer,  91 
U.  S.  487;  Bostwick  v.  Brinkerhoff,  106  U.  S. 
3;  Johnson  v.  Keith,  117  U.  S.  199;  Rice  v. 
Sanger,  144  U.  S.  197;  Meagher  v.  Minnesota 
Thresher  Mfg.  Co.,  145  U.  S.  608;  Brown  v. 
Baxter,  146  U.  S.  619;  Smith  v.  Adams,  130 
U.  S.  167;  Kimball  v.  Evans,  93  U.  S.  320; 
Tracy  v.  Holcombe,  24  How.  (U.  S.)  426;  St. 
Clair  County  v.  Lovingston,  18  Wall.  (U.  S.) 
628;  Grant  v.  Phoenix  L.  Ins.  Co.,  121  U.  S.  118; 
Rankin  v.  State,  11  Wall.  (U.  S.)  380;  Houston 
v.  Moore,  3  Wheat.  (U.  S.)433;  Davis  v.  Crouch, 
94  U.S.  514;  Pepper  v.  Dunlap,  5  How.  (U.S.)  51. 

Illustrations.  —  A  writ  of  error  from  the 
Supreme  Court  of  the  United  States  will  not 
lie  to  review  the  judgment  of  the  Supreme 
Court  of  a  state  where  that  judgment  remanded 
the  case  to  an  inferior  court  for  a  new  trial  and 
hearing,  and  where  the  parties  have  not  ex- 
hausted the  power  of  these  inferior  courts. 
Parcels  v.  Johnson,  20  Wall.  (U.  S.)  653. 

The  decision  of  a  state  Supreme  Court  re- 
versing the  decree  of  a  lower  court  on  an  ap- 
peal to  foreclose  a  mortgage,  and  remanding 
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Court     or  the  judgment  of  an  intermediate  appellate  court,2  reversing  and 
remanding  the  cause  to  the  court  whence  it  came  for  further  proceedings  and 
not  depriving  such  court  of  judicial  discretion  as  to  the  determination  of  ques 
tions  which  may  arise  during  such  proceedings,  manifestly  is  not  a  final  iudg- 
incut.  J  b 


the  case  to  such  inferior  court  for  "  such 
other  and  further  proceedings  as  to  law  and 
justice  shall  appertain."  is  not  a  final  decree 
Moore  v.  Robbins,  18  Wall.  (U.  S.)  588. 

Judgment  of  State  Appellate  Court  Declaring 
Statute  Not  Unconstitutional.  —  The  judgment  of 
the  highest  court  of  law  of  a  state  deciding  in 
favor  of  the  validity  of  a  statute  drawn  in 
question  on  the  ground  of  its  being  repugnant 
to  the  Constitution  of  the  United  States,  and 
remanding  the  cause  to  the  inferior  state  court 
where  it  originated,  for  further  proceedings,  is 
not  a  final  judgment,  authorizing  the  Supreme 
Court  of  the  United  States  to  entertain  an  ap- 
peal therefrom.  Winn  v.  Jackson,  12  Wheat 
(U.  S.)  135. 

Where  Appellate  Tribunal  Leaves  Cause  Open 
for  Purpose  of  Amendment.  —  Nor,  when  the 
judgment  of  a  state  inferior  court  has  been  re- 
versed bya  stateSupreme  Court  and  the  cause 
remanded  for  "  further  proceedings  according 
to  law,"  can  a  judgment  rendered  by  such  in- 
ferior court  to  which  the  cause  was  remanded 
be  reviewed  by  the  United  States  Supreme 
Court.    McComb  v.  Knox  County,  gi  U.  S.  1. 

Judgment  of  State  Supreme  Court  in  Criminal 
Case.  —  Where,  in  a  criminal  case,  the  Supreme 
Court  of  a  state  reverses  the  judgment  of  the 
trial  court  under  such  circumstances  as  that 
the  case  must  go  back  for  trial,  the  judgment 
is  not  a  "  final  judgment,"  and  cannot,  there- 
fore, be  brought  to  the  Supreme  Court  of  the 
United  States  under  the  twenty-fifth  section  of 
the  Judiciary  Act.  Rankin  ■v.  State,  11  Wall 
(U.  S.)  380. 

1.  Reversal  and  Remandment  of  Judgment  of 
District  Court  by  United  States  Circuit  Court.  — 

Where  a  judgment  was  appaaled  from  a  Dis- 
trict Court  to  the  Circuit  Court,  and  the  Circuit 
Court  reversed  the  judgment  of  the  District 
Court  and  remanded  the  cause,  such  judgment 
or  reversal  was  not  a  final  decree.  Mavberry 
v,  Thompson,  5  How.  (U.  S.)  121. 

The  judgment  of  a  United  States  Circuit 
Court  reversing  that  of  a  District  Court  and 
ordering  a  new  trial  is  not  final,  and  the 
Supreme  Court  has  no  jurisdiction  to  review 
it.    Baker  v.  White,  92  U.  S.  176. 

Rule  Applied  to  Decision  of  Supreme  Court  of 
District  of  Columbia.  —  At  a  general  term  of  the 
Supreme  Court  of  the  District  of  Columbia,  a 
judicial  sale  of  lands  which  had  been  con- 
firmed by  the  special  term  was  vacated  and  set 
aside  and  a  resale  of  them  directed.  Such 
judgment  of  the  general  term  was  not  a  final 
one.    Rutterfield  v.  Usher,  91  U.  S.  24.6. 

Remanding  Cause  for  Want  of  Jurisdiction  Not 
Final  Judgment. —  And  where  a  Circuit  Court 
erroneously  remanded  a  cause,  for  want  of 
jurisdiction  to  hear  it,  back  to  the  state  court 
whence  it  was  removed,  such  judgment  of  re- 
mandment was  not  a  final  judgment,  and 
hence  did  not  authorize  an  appeal  to  the  United 
States  Supreme  Court.  Chicago,  etc  ,  R  Co 
v.  Wiswall,  23  Wall.  (U.  S.)  507. 
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Circuit  Court  of  Appeals  —  Rule  Not  Changed  by 
Statute. —  And  the  provisions  of  the  Act  of 
March  3,  1891,  creating  the  Circuit  Courts  of 
appeals  and  prescribing  their  appellate  juris- 
diction, did  notchar.ge  the  rule  in  this  respect 
as  to  it.  No  appeal  lies  to  it  from  the  action 
of  a  Circuit  Court  remanding  a  cause  to  a  state 
court  on  the  ground  of  a  lack  of  jurisdiction  to 
take  cognizance  of  it.  In  re  Aspinwall  go 
Fed.  Rep.  675. 

2.  Where  Applied  to  Intermediate  State  Appel- 
late Court  —  Arkansas.  —  Smith  v.  Clavton,  25 
Ark.  331,  on  appeal  from  Probate  to' Circuit 
Court;  Reagan  v.  Mitchell,  4  Ark.  630,  on  ap- 
peal from  Probate  to  Circuit  Court. 

Illinois.  —  Rogers  v.  Traver,  115  111.  113,  0n 
appeal  from  Circuit  Court  to  Court  of  Appeals- 
Anderson  v.  Fruitt,  108  111.  378,  on  appeal 
from  Circuit  Court  to  Court  of  Appeals;  Ball 
v.  Schaffer,  :i2  111.  341.  on  appeal  from  Circuit 
Court  to  Court  of  Appeals;  School  Trustees  v. 
Potter,  108  111.  433,  on  appeal  from  Circuit 
Court  to  Court  of  Appeals;  Buck  v.  Hamilton, 
99  111.  507,  on  appeal  from  Circuit  Court  to 
Court  of  Appeals;  Flanigen  v.  East  St.  Louis, 
131  111.  444,  on  appeal  from  Circuit  Court  to 
Court  of  Appeals;  Phelps  v.  Dolan,  75  111.  go, 
on  appeal  from  County  Court  to  Circuit  Court' 
Wright  v.  Smith,  76  III.  216,  on  appeal  from 
County  Court  to  Circuit  Court. 

New  York.  —  Mutual  L.  Ins.  Co.  v.  Anthony, 
105  N.  Y.  57,  on  appeal  from  special  term  'to 
general  term,  Supreme  Court. 

Ohio.  —  Bolles  v.  Stockman,  42  Ohio  St.  445, 
on  appeal  from  Court  of  Common  Pleas  to 
District  Court. 

Contra.  —  In  Missouri,  however,  the  contrary 
doctrine  prevails.  It  is  there  settled  that  all 
judgments  of  reversal  and  remandment  in 
District  Courts  are  such  final  judgments  as 
will  sustain  an  appeal  or  writ  of  error  to  the 
Supreme  Court.  Tilford  v.  Ramsey,  43  Mo. 
410,  disapproving  the  doctrine  obtaining  in  the 
Supreme  Court  of  the  United  States  and  in 
those  states  from  which  decisions  are  cited  in 
this  note,  and  following  Rankin  v.  Perry,  5 
Mo.  501,  and  Strouse  v.  Drennan,  41  Mo. 
289. 

Illustrations.  —  Where  the  judgment  of  the 
appellate  court  in  a  case  on  appeal  from  the 
Circuit  Court  is  that  the  judgment  be  "  re- 
versed and  the  cause  remanded  to  the  Circuit 
Court  for  such  other  and  further  proceedings 
as  to  law  and  justice  shall  appertain,"  such 
judgment  of  remandment  is  not  final.  Buck 
v.  Hamilton,  99  111.  507. 

A  judgment  of  the  appellate  court  reversing 
in  part  and  affirming  in  part  a  decree  of  the 
Circuit  Court  and  remanding  the  cause  is  not 
final  where  further  proceedings  must  be  had 
in  the  trial  court  before  judgment  can  be  ob- 
tained.    Ball  v.  Schaffer,  112  111.  341. 

Where  the  decree  of  a  Circuit  Couri  was 
affirmed  in  part  and  reversed  in  part  by  the 
appellate  court,  and  the  cause  was  remanded 
Volume  XIII. 


Judgments 


FINAL  JUDGMENTS  AND  DECREES. 


by  Default. 


4  Where  Final  Judgment  Entered  Without  Remandment.  —  Appellate  courts 
occasionally,  on  reversing  the  decisions  of  trial  courts,  render  the  final  judg- 
ment or  decree  without  remandment  instead  of  remanding  the  cause  to  such 
court  for  proceedings  in  conformity  with  their  opinion.1 

XIII  Judgments  by  Default  and  Decrees  Pro  Confesso  —  1.  Judgments 
by  Default  —  General  Considerations  as  to  Finality.  —  Some  confusion  and  a  seeming 
though  not  real  conflict  of  authority  have  resulted  from  the  rather  indiscrim- 
inate and  careless  use  of  the  term  "  judgment  by  default  "  as  relating  to  its 
finality  In  some  jurisdictions  it  has  been  said  that  "  a  judgment  by  default 
is  a  final  judgment,"  and  in  other  jurisdictions  that  "  a  judgment  by  default  is 
not  a  final  judgment."  There  is  comparatively  little  authority  on  the ;  sub- 
ject because  in  many  states  appeals  from  judgments  by  default  are  prohibited 
by  statute  or  denied  by  the  courts,  though  such  judgment  be  final;  hence  an 
appellate  court  seldom  deals  directly  with  judgments  by  default  as  relating  to 
their  finality.  A  particular  judgment  may  be  either  final  or  interlocutory, 
when  the  default  of  the  defendant  occasions  the  court. to  render  it. 

When  interlocutory.  —  Thus,  a  judgment  simply  of  default  is  clearly  interlocu- 
tory when  a  writ  of  inquiry  must  be  issued  thereon,  or  other  act  done  involv- 
ing future  inquiry  to  determine  the  amount  to  be  made  on  execution.  In 
such  case,  the  final  judgment  is  the  one  which  is  entered  of  record  when  the 
inquiry  has  been  executed.3 

When  Final.  —  In  some  cases  the  record  is  such  that  no  inquiry  is  necessary 


without  any  directions  to  the  Circuit  Court, 
such  judgment  of  the  appellate  court  was  not 
a  final  judgment  from  which  an  appeal  or  writ 
of  error  would  lie.  International  Bank  v. 
Jenkins,  109  111.  219. 

1.  Rendition  of  Final  Judgment  by  Appellate 
Court  Without  Remanding  Cause.  —  Commercial 
Ins.  Co.  v.  Scammon,  123  111.  601;  Harzfeld  v. 
Converse,  T05  111.  53+;  Musser  v.  Harwood,  23 
Mo.  App.  495;  Edmonston  McLoud,  16  N. 
Y.  543;  Porter  v.  Smith,  20  Vt.  344;  Wires  v. 
Farr,  24  Vt.  645.  This,  however,  is  not  the 
usual  practice.  Frequently  statutes  forbid 
appellate  courts  to  render  original  decrees. 
In  the  absence  of  statutes,  the  practice  is  sel- 
dom resorted  to. 

2.  Judgment  of  Default  Interlocutory.  —  Daniel 
v.  Cooper,  2  Houst.  (Del.)  506;  Coons  v.  Harl- 
lee  17  Fla.  484  ;  Blount  v.  Gallaher,  22  Fla.  92; 
Wilmer  v.  Harris,  5  Har.  &  J.  (Md.)  1;  Maury 
v.  Roberts,  27  Miss.  225;  Phillips  v.  Hellings, 
5  W.  &  S.  (Pa.)  44;  Eastham  v.  Sallis,  60  Tex. 
576. 

Failure  of  Record  to  Show  Judgment  of  Court  on 
Execution  of  Writ  of  Inquiry.  —  A  judicial  entry 
on  the  court  record  declaring  the  defendant's 
default;  that  therefore  the  plaintiff  ought  to 
recover  his  damages;  that  the  clerk  was 
ordered  to  assess  them;  that  this  was  done; 
and  directing  the  issue  of  execution  against 
each  party  for  the  costs  by  them  severally  in- 
curred, is  not  a  final  judgment.  The  fact  that 
the  clerk  is  referred  to  as  having  assessed  the 
damages  is  not  sufficient.  Such  entry  should 
be  followed  by  the  decision  of  the  court  declar- 
ing that  the  plaintiff  should  recover  that  sum. 
Eastham  v.  Sallis,  60  Tex.  576. 

Inability  of  Court  to  Render  Final  Judgment  by 
Default  on  Note  Against  Two  Defendants  and  Con- 
tinuing Cause  as  to  the  Third.  —  Where  suit  was 
brought  against  three  joint  makers  of  a  prom- 
issory note,  and  judgment  by  default  was 
taken  by  the  plaintiff  against  two  of  them,  and 
execution  ordered  to  be  issued,  the  judgment, 
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containing  the  expression  "  this  cause  is  con- 
tinued for  service  "  on  the  other  defendant, 
was  not  a  final  judgment,  but  interlocutory 
only,  and  as  such  subject  to  the  control  of  the 
court,  since  the  court  had  no  jurisdiction  to 
render  a  final  judgment  as  against  a  portion 
only  of  the  joint  defendants.  Martin  v.  Crow, 
28  Tex.  61 3. 

3.  When  Interlocutory  Judgment  Becomes  Final 
—  Determination  and  Record  of  Recovery.  — 
Daniel  v.  Cooper,  2  Houst.  (Del.)  506;  Coons 
v.  Harllee,  17  Fla.  484;  Blount  v.  Gallaher,  22 
Fla.  92;  Wilmer  v.  Harris,  5  Har.  &  J.  (Md.) 
i-  Maury  v.  Roberts,  27  Miss.  225; .  Phillips  v. 
Hellings,  5  W.  &  S.  (Pa.)  44- 

Becomes  Lien  on  Property  of  Debtor  Only  When 
Amount  of  Judgment  Entered.  —  Thus,  a  judg- 
ment by  default  is  not  a  lien  on  the  property 
of  the  defendant  until  the  amount  of  such 
judgment  is  ascertained  and  entered  of  record. 
Davidson  v.  Myers,  24  Md.  538. 

In  an  action  on  the  case,  judgment  for  want 
of  appearance,  without  anything  to  indicate 
the  amount  of  the  judgment,  is  interlocutory, 
and  becomes  final  only  when  the  amount  is 
settled  and  entered  on  the  record.  Hence, 
where  other  judgments  intervene  between 
such  interlocutory  and  final  judgments,  they 
are  entitled  to  a  priority.  Phillips  v.  Hel- 
lings, 5  W.  &  S.  (Pa.)  44- 

What  Final  Judgment  After  Default  Should 
Show. —  In  entering  a  final  judgment  conse- 
quent upon  a  default,  on  an  open  account,  the 
judgment  should  show  what  evidence  was 
produced  by  the  plaintiff,  to  enable  the  clerk 
to  ascertain  and  assess  the  damages  and  to 
show  what  was  the  basis  of  the  judgment. 
Blount  v.  Gallaher,  22  Fla.  92. 

Execution  of  Writ  and  Expiration  of  Court  Term 
Necessary  to  Finality.  —  A  judgment  with  a 
writ  of  inquiry  is  not  a  final  judgment  until 
the  writ  of  inquiry  is  executed  and  the  term  of 
the  court  has  expired.  Maury  v.  Roberts,  27 
Miss.  225. 
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fu%men?'7fi0naf?aUlt  ^  *  judgment  hy  default  are  simultaneous;  then  the 
2  Taking  Bill  as  Confessed.  -  An  order  that  a  bill  be  taken  pro  confesso  is 
interlocutory  and  intended  merely  to  prepare  the  cause  for  final  decree  Such 
order  is  identical,  as  regards  both  its  purpose  and  its  effect,  with  a  judgment 
entering  the  default  of  the  plaintiff  in  a  suit  at  law.*  The  defendant  S 
loses  his  standing  in  court,  depriving  him  of  the  right  to  notice  of,  and  of  all 
opportunity  to  contest,  all  further  proceedings  in  the  cause,  but  the  matters 

whefh  J  1l thC  d°  beC°m,e  ^  adJudi«»*  -til  the  court  has  determined 
whether  there  is  cause  upon  the  confessed  averments  to  decree  for  the  com- 

E  eS  A3 nd'/Ven  thcough  the  reCord  mi&ht  indicate  that  complainant 
"  f    t0  a  *f  a?  account  is  t(>  be  taken  and  the  matter  referred  to 

a  master  to  report  the  final  decree  may  be  for  the  defendant,  notwithstanding 
the  decree  pro  confesso  was  for  the  plaintiff.4  vnnscanaing 


1.  Hallock  v.  Jaudin,  34  Cal.  167;  Buenz  v 
Cook,    15    Colo.    38;    Woodward    v.  Whites- 
carver,  6  Iowa  1;  Holman  v.  Sigourney  11 
Met.  (Mass.)  436;   Karns  v.  Kunkle,  2  Minn 
313;  Kennedy  v.  Williams,  11  Minn.  314. 

The  cases  above  cited  generally  related  to 
the  right  of  the  defendant  against  whom  a 
judgment  by  default  had  been  rendered  to 
prosecute  an  appeal.  In  each  of  the  cases  the 
judgment  was  held  to  be  appealable  under 
statutes  allowing  appeals  "  from  all  final  judg- 
ments." Their  worth  in  this  connection 
therefore,  relates  solely  10  their  finality.  In 
other  states  final  judgments  by  default  are 
not  appealable.  See  the  title  Defaults  6 
Encyc.  of  Pl.  and  Pr.  i,  as  relating  generally 
to  the  right  of  appeal  from  such  judgments. 

Where  Kecord  Shows  the  Amount  for  Which 
Judgment  Should  Be  Entered.  —  In  Sellers  r. 
Burk,  47  Pa.  St.  344,  an  action  of  assumpsit 
in  which  the  claim  was  for  a  sum  certain,  or 
at  least  the  amount  might  be  ascertained  by  a 
calculation  from  the  demand  set  forth  in  the 
pleadings,  it  was  held  that  a  judgment  of  de- 
fault for  want  of  a  plea  was  final  and  a  lien 
from  the  date  of  its  rendition  and  entry,  though 
the  damages  were  not  presently  assessed. 

2.  See  supra,  this  section,  Judgments  by  De- 
fault. 

3.  See  Encyc.  of  Pl.  and  Pr.,  titles  De- 
crees,  vol.  5,  p.  946;  Defaults,  vol.  6,  p.  1. 

Hence  a  decree  pro  confesso  taken  in  default 
of  an  answer  does  not  become  final  until  it  is 
mads  so  by  the  act  of  the  chancellor  or  by  the 
operation  of  some  statute.  Clark  v.  Carnall 
18  Ark.  209.  See  Smith  v.  Yell,  4  Ark  293' 
where  such  decree  became  final  by  the  opera- 
tion of  the  Arkansas  statute. 

Where  suit  was  brought  to  recover  from  the 
defendant  money  agreed  to  be  paid  by  him 
when  a  final  decree  should  have  been  obtained, 
restraining  the  use  of  an  invention  described 
in  letters  patent,  an  order  that  a  bill  filed  for 
such  purpose  be  taken  pro  confesso  was  held  not 
to  be  "  a  decree  or  judgment  establishing  the 
validity  "  of  the  letters  patent.  Russell  v 
Lathrop,  122  Mass.  300. 

Effect  of  Failure  to  Answer  Bill.  —  The  neglect 
of  the  defendant  to  answer  the  bill  upon  which 
a  decree  pro  confesso  is  entered  amounts  to  an 
admission  only  of  the  allegations  of  the  bill 
Robinson  v.  Townshend,  3  Gill  &  J.  (Md.)  413 

Distinction  Between  Order  Taking  Bill  as  Con- 


fessed and  Decree  Pro  Confesso.  —  The  order  tak- 
ing a  bill  pro  confesso  should  not  be  confounded 
with  the  final  decree  which  may  be  entered 
after  the  making  of  such  order.  Each  of  the 
two,  however  (particularly  in  those  jurisdic- 
tions where  under  the  prevailing  practice  the 
entry  of  such  order  before  the  rendering  of  the 
decree  is  not  essential),  is  designated  as  a  de- 
cree pro  confesso,  and  hence  the  distinction 
mentioned  is  of  basic  importance  in  this  con- 
nection. In  England a.nd  in  many  jurisdictions 
in  the  United  Stales,  a  preliminary  order  tak- 
ing the  bill  as  confessed  is  an  indispensable 
requisite  to  the  rendering  of  a  final  decree. 
The  distinction  here  under  consideration  has 
been  thus  expressed:  "A  decree  taken  pro 
confesso  is  one  entered  when  the  defendant  has 
made  default  by  not  appearing  in  the  time 
prescribed  by  the  rules  of  the  court.  A  decree 
nisi  is  drawn  by  the  plaintiff's  counsel,  and  is 
entered  by  the  court  as  it  is  drawn.  A  decree 
where  the  bill  is  taken  pro  confesso  is  pro- 
nounced by  the  court  after  hearing  the  plead- 
ings and  considering  the  plaintiff's  equity." 
Freeman  on  Judgments  (4th  ed.),  §  n. 

Where  a  decree  pro  confesso  is  taken  for  want 
of  an  answer,  and  a  reference  to  a  master  to 
ascertain  the  facts  necessary  for  the  granting 
of  relief  is  made,  such  decree  is,  of  course,  in- 
terlocutory.   Gaines  v.  Patton,  8  Ark.  67. 

As  Relating  to  the  Appealability  of  Decrees  Pro 
Confesso.  —  The  decisions  in  general  as  to  the 
appealability  of  decrees  pro  confesso  cannot  be 
cited  as  determinative  of  their  finality.  In 
most  states  the  final  decree  rendered  after  the 
bill  has  been  taken  pro  confesso  is  not  subject 
to  appeal. 

4.  Relation  of  Final  Decree  to  Order  Taking  Bill 
as  Confessed.  —  A  decree  pro  confesso  is  not  a 
decree  as  of  course  according  to  the  prayer  of 
the  bill,  nor  as  the  complainants  choose  to 
make  it;  but  in  a  case  where,  after  an  order 
taking  the  bill  as  confessed,  no  inquiries  were 
necessary  to  authorize  its  rendition,  it  was 
held  that  it  should  be  made  by  the  court  ac- 
cording to  what  is  proper  to  be  decreed  upon 
the  statements  of  the  bill  assumed  to  be  true. 
Thomson  v.  Wooster,  114  U.  S.  104. 

And  though  an  order  be  made  taking  the 
bill  as  confessed,  yet  if  the  allegations  do  not 
entitle  the  complainant  to  relief  it  must  be 
dismissed.  Atty.-Gen.  v.  Carver,  12  Ired  L. 
(34  N.  Car.)  231. 
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Definition. 


FIND.  —  To  find,  in  the  meaning 
inquiry.* 

1.  State  v.  Bulkeley,  6i  Conn.  287. 

Found  in  His  Possession.  —  See  the  title  Copy- 
right, vol.  7.  p.  592- 

Found  Employed.  —  See  Employ,  vol.  11,  p.  3- 

Find  and  Agree  in  a  Verdict.  —  In  Benedict  v. 
State,  14  Wis.  428,  it  was  said:  "  The  verdict 
is  sufficient  in  form.  It  cannot  be  that  the  law 
is  so  excessively  exact  in  such  matters  that  it 
makes  a  particular  word  so  indispensable  that 
another  equally  expressive  cannot  be  used  in 
its  stead.  The  word  find  is  more  commonly 
used,  but  the  word  '  agree,'  where  employed 
with  reference  to  the  verdict  of  a  jury,  partic- 
ularly in  criminal  cases,  means  precisely  the 
same  thing.  Both  signify  that  the  jury,  upon 
consideration  of  the  evidence,  have  deter- 
mined that  the  accused  is  guilty  or  not  guilty 
of  the  crime  charged."  See  generally  the  title 
Verdict. 

Found  to  Be  of  Unsound  Mind.  —  Statute  14  & 
15  Vict.,  c.  81,  §  I.  See  In  re  Maltby,  7  Q.  B. 
Div.  18.    And  see  generally  the  title  Insanity. 

Find  the  Complaint  to  Be  True.  (See  also  the 
title  Intoxicating  Liquors.)  —  A  statute  pro- 
vided that  a  liquor  dealer  should  forfeit  his 
license  if  on  complaint  that  he  had  violated  it 
the  common  council  should  find  the  complaint 
to  be  true.  In  construing  this  statute,  the 
court  said:  "  The  phrase  'find  the  complaint 
to  be  true  '  means,  in  this  connection,  that 
the  board  is  satisfied,  and  determines  from  the 
evidence  adduced,  that  the  allegations  of  the 
complaint  have  been  proven  or  established. 
The  mayor  and  common  council  did,  in  effect, 
find  or  determine  by  the  resolution  which  was 
adopted  that  the  respondent  had  violated  his 
license  by  selling  spirituous  or  malt  liquors  to 
minors  without  the  written  order  of  their 
parents.  They  determined  that  issue  of  fact 
against  the  respondent,  and  declared  such  de- 
termination by  resolution.  No  more  formal 
statement  of  the  result  which  they  had  reached 
upon  the  proof  was  called  for  or  was  necessary. 
The  action  of  the  common  council  in  the  matter 
was  equivalent  to  a  declaration  that  it  appeared 
satisfactorily  to  them  that  the  complaint  was 
true.  The  word  find  or  finding  in  legal  pro- 
ceedings does  not  always  imply  the  same 
thing.  Where  a  cause  is  tried  by  the  court, 
the  finding  means  the  facts  which  the  court 
considers  the  evidence  establishes.  The  court 
states  such  facts,  which  constitute  the  finding. 
The  jury  finds  a  verdict  or  an  issue  in  favor  of 
one  party  or  the  other  without  stating  any 
facts,  except  in  a  special  verdict.  But  the 
word  find  as  used  in  section  1559,  Rev.  Stat., 
means  and  implies  that  the  board  is  satisfied 
from  the  evidence  that  the  license  has  been 
violated  by  the  licensee  as  charged  in  the 
complaint,  and  this  conclusion  or  determina- 
tion may  be  informally  expressed."  State  v. 
Beloit,  74  Wis.  267. 

Service  of  Process  — To  Find  a  Defendant  to 
Serve  Process  on  Him.  (See  also  Encyc.  of  Pl. 
and  Pr.,  title  Service  of  Process.  As  to 
service  by  publication  on  persons  not  found 
within  the  state,  see  Encyc.  of  Pl.  and  Pr., 
title  Publication.)  —  A  statute  of  New  York 
provided  that  whenever  it  should  satisfactorily 
appear  to  any  court,  or  any  judge  of  the  Su- 
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of  the  law,  is  to  ascertain  by  judicial 


preme  Court,  or  any  county  judge,  by  the  re- 
turn or  affidavit  of  any  sheriff,  deputy  sheriff, 
or  constable  authorized  to  serve  or  execute 
any  process  or  paper  for  the  commencement 
or  in  the  prosecution  of  any  action  or  proceed- 
ing, that  proper  and  diligent  effort  had  been 
made  to  serve  any  such  process  or  paper  on 
any  defendant  in  any  such  action,  residing  in 
the  state,  and  that  such  defendant  could  not 
be  fotmd,  or,  if  found,  avoided  or  evaded  such 
service,  so  that  the  same  could  not  be  made 
personally,  by  such  proper  diligence  and  effort, 
such  court  or  judge  might,  by  order,  direct  a 
substituted  service.  In  an  appeal  from  an 
order  denying  the  defendants'  motion  to  set 
aside  an  order  made  for  a  substituted  service  of 
the  summons  and  complaint  on  the  defendant 
Daniel  S.  Youngs,  it  appeared  that  the  sum- 
mons and  complaint  were  served  on  the  other 
defendant,  the  wife  of  Daniel,  at  their  resi- 
dence, by  a  deputy  sheriff,  and  that  she  in- 
formed him  that  her  husband  was  ill  within 
the  house,  and  declined  to  give  him  permis- 
sion to  see  him  or  to  serve  him.  It  was  held 
that  the  motion  to  vacate  was  properly  denied. 
Carter  v.  Youngs,  42  N.  Y.  Super.  Ct.  169. 

A  statute  of  Illinois  provided  that  "  it  shall 
not  be  lawful  for  any  plaintiff  to  sue  a  defend- 
ant out  of  the  county  where  the  latter  resides 
or  may  be  found,"  etc.  In  construing  this 
statute  in  a  case  in  which  a  person  was  falsely 
charged  with  felony,  arrested  and  carried  from 
his  home  for  the  sole  purpose  of  obtaining 
service  of  civil  process  upon  him,  the  court 
said:  "  Was  the  defendant  found  in  the  county 
where  service  was  had,  within  the  meaning  of 
the  statute?  *  *  *  If  a  man  voluntarily 
leaves  his  residence,  and  goes  to  another 
county,  or  if  seized,  when  properly  chargeable 
with  crime,,  and  taken  to  another  county,  he 
might  be  said  to  be  found  there,  within  the 
sense  of  the  word  as  used  in  the  statute;  but 
it  would  be  a  base  and  utter  perversion  of  the 
object  of  the  law  to  permit  an  arrest  upon  false 
and  fraudulent  pretense,  and  the  abduction  of 
a  man,  for  the  sole  purpose  of  obtaining  serv- 
ice in  a  civil  proceeding."  McNab  v.  Bennett, 
66  111.  157. 

Same  —  Foreign  Corporations.  —  Where  a  cor- 
poration has  a  managing  agent  within  a  dis- 
trict, such  corporation  may  be  said  to  be  found, 
within  the  district  for  the  purpose  of  service. 
Hat-Sweat  Mfg.  Co.  v.  Davis  Sewing-Mach. 
Co.,  31  Fed.  Rep.  294;  Block  v.  Atchison,  etc., 
R.  Co.,  21  Fed.  Rep.  529;  McCoy  v.  Cincinnati, 
etc.,  R.  Co.,  13  Fed.  Rep.  3;  Mohr,  etc.  Dis- 
tilling Co.  v.  Insurance  Companies,  12  Fed. 
Rep.  474;  Salt  Lake  City  v.  Hollister,  118  U. 
S.  256;  Ex  p.  Schollenberger,  96  U.  S.  369; 
Good  Hope  Co.  v.  Railway  Barb  Fencing  Co., 
23  Blatchf.  (U.  S.)  43,  22  Fed.  Rep.  635;  Mer- 
chants' Mfg.  Co.  v.  Grand  Trunk  R.  Co.,  21 
Blatchf.  (U  S)  109,  63  How.  Pr.  (N.  Y.)  459; 
Estes  v.  Belford,  23  Blatchf.  (U.  S.)  1,  22  Fed. 
Rep.  275;  Wilson  Packing  Co.  v.  Hunter,  8 
Biss.  (U.  S.)  429,  8  Cent.  L.  J.  333. 

Same  —  Nonresident.  —  A  nonresident  volun- 
tarily attending  court  in  a  state  may  be  said 
to  be  found  within  the  state  for  the  purpose  of 
service  of  civil  process  in    another  action, 
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Definitions. 


FINDER  OF  PROPERTY.  —  See  the  title  Lost  Property 
FINDING    (Sec  also  the  title  Findings  of  Court,  8  Encyc.  of  Pl  and 
PR.  931  ;  and  see  Find,  ante.)— In  practice,  the  result  of  a  judicial  examina- 


Christian  v.  Williams,  III  Mo.  429:  Baisley  v. 
Baisley,  113  Mo.  549.  In  Hale  v.  Wharton^ 
73  Fed.  Rep.  739,  however,  it  was  held  by  the 
Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri  that  such  service 
would  be  set  aside  notwithstanding  that  the 
courts  of  Missouri  had  held  service  made 
under  similar  circumstances  to  be  good. 

Find  in  the  Sense  of  Furnish.  —  In  Gregory  v. 
Tomlinson,  68  Vt.  410,  it  was  said:  "  To  find 
a  team  and  to  furnish  a  team  are  the  same 
thing;  to  find  twenty  cows  and  to  furnish 
twenty  cows  are  the  same  thing." 

Found  Committing  an  Offense.  (See  also  the 
title  Arrest,  vol.  2,  pp.  869,  884.) — By  24  & 
25  Vict.,  c.  96.  §  103,  it  was  provided  that 
"  any  person  found  committing  any  offense  " 
under  the  act  {inter  alia,  obtaining  money  un- 
der false  pretenses)  might  be  "  immediately 
apprehended,  without  a  warrant,  by  any  per- 
son." By  section  113  it  was  provided  that 
notice  in  writing  of  any  action,  "  against  any 
person  for  anything  done  in  pursuance  of  this 
act,"  should  be  given  to  the  defendant  one 
month  at  least  before  the  commencement  of 
the  action.  A  purchased  an  article  of  B,  and 
directed  him  to  take  it  to  his  house  and  ask 
for  payment.  B  left  the  article  at  A's  house 
at  1  P.  M.,  and  was  paid  for  it  by  A's  butler. 
A  returned  at  3  P.  M.,  and  was  informed  that 
the  butler  had  paid  for  the  article;  and  believ- 
ing, although  erroneously,  that  he  himself  had 
paid  B  for  it  at  the  time  of  the  purchase,  im- 
mediately sent  for  a  policeman  and  ordered 
him  to  arrest  B  on  a  charge  of  obtaining 
money  under  false  pretenses.  The  policeman 
and  A's  butler  at  once  went  in  pursuit  of  B, 
and  apprehended  him  at  10  P.  M.  In  an  action 
by  B  against  A  for  wrongful  arrest,  of  which 
no  notice  was  given  to  A,  it  was  held  that  B 
was  found  committing  the  offense,  if  at  all, 
at  1  P.  M.,  and  the  pursuit  not  having  been 
commenced  till  A's  return  at  3  P.  M.,  A  could 
not  have  believed  that  he  was  acting  in  pur- 
suance of  the  statute,  and  was  not  entitled  to 
notice.  Keating,  J.,  said:  "  It  was,  in  fact,  a 
fresh  pursuit,  not  on  the  commission  of  the 
offense,  but  on  the  discovery  of  it."  Downing 
v.  Capel,  L.  R.  2  C.  P.  461. 

In  an  action  for  false  imprisonment,  it  ap- 
peared that  the  defendant  was  about  to  pro- 
ceed by  train  from  O.  to  R.,  and  he  left  a  box 
containing  eggs  on  the  platform  at  the  railway 
station  while  he  went  into  the  refreshment 
room;  on  his  return  the  box  was  gone,  and  as 
the  train  was  about  to  start,  he  was  obliged  to 
get  into  the  train  without  searching  for  it.  The 
first  place  at  which  the  train  stopped  was  R., 
where  he  got  out,  and  went  along  the  train 
with  the  guard,  and  found  his  box  under  the 
seat  in  a  third-class  carriage,  in  which  the  two 
plaintiffs  were  seated.  The  conduct  of  the 
plaintiffs  was  suspicious,  and  they  were  sub- 
sequently arrested  and  imprisoned  at  the 
request  of  the  defendant.  For  this  imprison- 
ment the  present  action  was  brought.  It  was 
held  that  the  plaintiffs  were  found  committing 
the  offense,  under  the  act  of  24  &  25  Vict  at 
R.    Griffith  v.  Taylor,  2  C.  P.  Div.  194. 
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Found  Intoxicated.  —  An  act  of  Connecticut 
provided  that  "  if  any  person  shall  be  found 
intoxicated,  he  shall,  on  conviction  thereof, 
pay  a  fine,"  etc.  Where  the  complaint  of  a 
grand  juror  fora  violation  of  this  section  alleged 
that  on  a  specified  day  the  defendant  "  was 
intoxicated  and  drunk,  whereby  he  was  dis- 
abled and  deprived  of  his  reason,"  but  did  not 
aver  that  he  was  found  in  that  condition,  it 
was  held  that  such  complaint  was  insufficient. 
State  v.  Bromley,  25  Conn.  6. 

Within  a  similar  statute  it  was  held  that  to 
constitute  the  crime  of  being  found  intoxicated 
the  person  must  have  been  seen  intoxicated, 
intoxication  alone  not  being  sufficient.  The 
court  said:  "To  become  intoxicated  is  not  a 
crime;  to  be  found  so  is  one."  State  v.  Aus- 
tin, 62  Vt.  291. 

Find  Help.  —  The  owner  of  pianos  agreed  to 
pay  a  stipulated  price  for  removing  them  and 
to  flndhelp  in  aid  of  the  removal.  It  was  held 
that  the  agreement  to  find  help  in  such  a  case 
was  an  agreement  to  furnish  manual  labor,  and 
did  not  bind  the  owner  to  use  an  apparatus 
invented  by  the  contractor  to  facilitate  the 
work  of  removal,  although  such  an  apparatus 
might  have  saved  a  considerable  portion  of  the 
help  necessary.    Ladd  v.  Patten,  66  Me.  97. 

Dog  Law. —  Where  a  statute  provided  that 
any  person  might  kill  any  dog  found  without 
a  collar,  it  was  held  that  it  was  lawful  to  kill  a 
dog  found  without  a  collar  outside  of  its  own- 
er's inclosure  but  in  the  immediate  care  of  the 
owner.    Tower  v.  Tower,  18  Pick.  (Mass.)  262. 

Indictment.  —  In  Sparks  v.  Com.,  9  Pa.  St. 
354,  it  was  held  not  error  to  sentence  a  defend- 
ant convicted  on  an  indictment,  found  "  A 
bill,"  omitting  the  word  "  true."  The  court 
said:  "  It  is  true  that  the  formal  mode  of 
findinr/  an  indictment  is  thus  to  indorse  the 
bill;  but  it  is  not  said  by  any  writer  to  be  the 
only  one.  On  the  contrary,  it  is  said  in  1 
Chitty's  Cr.  L.  324  that  though  the  indorse- 
ment is,  if  found,  '  A  true  bill,'  and  if  not 
found,  '  Not  a  true  bill,'  yet  the  better  waj,  in 
the  latter  case,  is  to  indorse  '  Not/owwtf,'  and 
it  would  consequently  be  good  to  indorse  it 
'  Found.'  But  to  indorse  it '  A  bill  '  is  in  effect 
to  indorse  it  so;  for  though  an  indictment  is 
strictly  called  a  bill  before  it  has  been  found. 
yet  it  is,  in  common  parlance,  often  called  so 
afterwards." 

"Wrecks.  (See  also  the  titles  Salvage; 
Wrecks.)  —  Upon  the  question  of  the  meaning 
of  the  word  found  within  the  law  providing  for 
salvage  when  any  boat  should  be  lost  or 
wrecked,  the  court,  in  Collard  v.  Eddy,  17  Mo. 
354,  said:  "  The  counsel  for  the  defendant 
contends  that  the  word  '  lost '  has  its  correla- 
tive in  this  statute  in  the  word  found,  and 
property  must  be  in  the  condition  to  be  found, 
before  it  can  be  the  subject  of  salvage  under 
this  statute.  *  *  *  A  loss,  then,  is  con- 
sistent with  the  fact  of  the  vessel,  raft,  or 
other  property  still  being  in  existence,  though 
its  relation  be  unknown  to  its  owner,  and 
therefore  as  to  him  is  lost,  and  it  may  be 
found  and  become  the  subject  of  salvage 
under  our  statute.  So  a  wreck,  to  be  within 
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Definition. 


tion  or  inquiry,  especially  into  some  matters  of  fact ;  the  statement  to  the 
court  of  such  result.1 

FINE  AND  COMMON  RECOVERY.  (See  also  the  titles  DEEDS,  vol.  9,  p.  86; 
Real  Property;  Title.)  —  I.  A  fine  is  an  amicable  composition  of  a  collu- 
sive suit,  intended  to  operate  as  a  conveyance  of  lands  by  means  of  a  solemn 
recognition  by  matter  of  record  contained  in  such  collusive  suit  of  the  title  of 
the  proposed  vendee  which  he  asserts  by  the  suit  to  be  pre-existing  in  him, 
and  which  the  grantor,  the  defendant  in  the  suit,  admits  in  solemn  form  upon 
the  record  to  be  so.  The  proceeding  is  of"  ancient  antiquity,  going  back  to 
the  first  rudiments  of  the  common  law,  and,  as  it  appears,  even  antedating  the 
Conquest.  It  is  called  a  fine  because  it  puts  an  end  not  only  to  the  suit  thus 
collusively  commenced,  but  also  to  all  other  suits  and  controversies  touching 
the  same  subject  and  upon  the  same  title.2  II.  A  common  recovery  is 
a  collusive  suit  instituted  by  the  intended  grantee  against  the  intended 
grantor,  in  which  the  land  in  question  is  supposed  to  be  recovered  by  the 
grantee.3 

the  statute,  its  condition  must  be  such  as  its 


owner  is  ignorant  of,  at  the  time  the  person 
claiming  salvage  saves  it,  otherwise  it  could 
not  be  said  to  be  found." 

Finding.  —  In  articles  of  apprenticeship,  the 
word  finding,  in  a  clause  "finding  unto  the 
said  apprentice  sufficient  meat,  drink,  lodg- 
ings, and  other  necessaries,"  has  been  held  to 
mean  supplying  gratis.  Abbott  v.  Bates,  45 
L.  J.  C.  P.  117. 

1.  Finding.  —  Burr.  L.  Diet.,  where  it  is 
said:  "  This  term  is  most  commonlv  applied 
to  the  making  up  and  delivery,  by  a  jury,  of 
their  verdict;  *  *  *  but  Lord  Coke  [Powl- 
ter's  Case,  11  Coke  30]  applies  it  to  the  judg- 
ment of  the  court  itself:  '  There  is  one  finding 
by  the  jury  and  another  by  the  judges,  and 
when  the  defendant  confesses  it,  etc.,  the 
judges  find  sufficient  matter  before  them  to 
give  judgment.' 

In  Williams  v.  Giblin,  86  Wis.  648,  it  was 
said:  "The  term  finding  is  universally  used 
by  the  profession  and  by  the  courts  as  mean- 
ing the  decision  of  a  trial  court  upon  the  facts. 
Rev.  Stat.,  §§  2870,  2871.  The  term  is  never 
used,  to  our  knowledge,  either  in  the  statutes 
or  in  common  parlance,  to  designate  the  deci- 
sion of  this  court  upon  appeal." 

Form  of  Finding.  —  A  finding  of  facts  by  the 
court  in  a  case  in  which  the  court  is  the  judge 
of  the  facts  as  well  as  the  law,  in  the  words, 
the  court  "  are  of  opinion,"  etc.,  is  a  good 
finding.    Todd  v.  Potter,  I  Day  (Conn.)  238. 

The  Texas  Code  of  Criminal  Procedure  re- 
quires that  verdicts  in  criminal  cases  shall  be 
in  writing,  and,  when  the  plea  is  not  guilty, 
that  they  shall  find  the  defendant  either  guilty 
or  not  guilty.  It  was  held  that  a  verdict 
which  omits  the  word  find  is  fatally  insuf- 
ficient, unless  corrected  with  consent  of  the 
jury;  and  it  is  not  competent  for  the  court,  by 
a  recital  in  its  judgment,  to  correct  the  omis- 
sion of  the  word  find  in  the  verdict  as  ren- 
dered by  the  jury.  Shaw  v.  State,  2  Tex. 
App.  487. 

Decision  and  Finding  Used  Synonymously.  — 

See  Johnson  v.  Weston,  48  Ind.  539;  Benefiel 
v.  Aughe,  93  Ind.  404. 
2.  2  Min.  Inst.  900. 

"A  fine,  says  Lord  Coke,  is  a  feoffment  (z.  e., 
deed)  upon  record,  called  so  because  finem  im- 
ponit  litibus.    It  puts  a  finis  or  end  to  litiga- 


tion. Its  object  is  to  quiet  titles  more  speedily 
than  by  the  ordinary  limitation  of  twenty  and 
twenty  five  years.  By  means  of  this  final  pro- 
ceeding, one  of  two  contesting  claimants  of 
real  estate  could  compel  an  assertion  or  aban- 
donment of  the  pretensions  of  his  adversary  in 
one-fifth  the  usual  period  of  delay."  Mc- 
Gregor v.  Comstock,  17  N'  Y.  166. 

Objects  of  a  Fine.  —  Fines  were  employed  at 
common  law  to  bar  estates  tail,  and  to  cut  off 
remainders  and  reversions,  and  to  convey  the 
estate  and  rights  of  married  women,  and,  gen- 
erally, to  confirm  and  assure  suspicious  titles 
and  put  an  end  to  all  litigation.  2  Black. 
Com.  353,  354- 

3.  2  Min.  Inst.  903.  This  mode  of  convey- 
ance was  invented  by  the  ecclesiastics  to 
escape  the  statutes  of  mortmain,  but  after 
Taltarum's  Case,  12  Edw.  IV.  (1473),  was  used 
to  bar  estates  tail  and  remainders  and  rever- 
sions. 

Distinguished  from  Fine.  —  "A  common  re- 
covery is  so  far  like  a  fine  that  it  is  a  suit  or 
action,  either  actual  or  fictitious;  and  in  it  the 
lands  are  recovered  against  the  tenant  of  the 
freehold,  which  recovery,  being  a  supposed 
adjudication  of  the  right,  binds  all  persons, 
and  vests  a  free  and  absolute  fee  simple  in  the 
recoveror.  A  recovery,  therefore,  being  in  the 
nature  of  an  action  at  law,  not  immediately 
compromised  like  a  fine,  but  carried  on 
through  every  regular  stage  of  proceeding,  I 
am  greatly  apprehensive  that  its  form  and 
method  will  not  be  easily  understood  by  the 
student  who  is  not  yet  acquainted  with  the 
course  of  judicial  proceedings;  which  cannot 
be  thoroughly  explained  till  treated  of  at  large 
in  the  third  book  of  these  Commentaries." 
2  Black.  Com.  357. 

"A  fine  operates  as  an  extinguishment  of  the 
estate  tail,  and  passes  a  base  or  a  qualified  fee. 
*  *  *  But  a  common  recovery  does  not 
operate  in  that  manner;  for  a  common  recov- 
ery passes  not  a  base  fee,  but  a  full,  absolute, 
unlimited,  and  rightful  fee,  and  is  to  be  con- 
sidered as  the  proper  conveyance  of  a  tenant 
in  tail,  and  passes  the  fee  in  the  same  manner 
as  the  fee  is  passed  by  a  feoffment  of  tenant  in 
fee."    Martin  v.  Strachan,  5  T.  R.  109,  note  b. 

Abolition.  —  Fines  and  common  recoveries 
have  been  entirely  supplanted  both  \x\England 
and  the  United  States  by  conveyance  by  deed. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  following  titles  in  the  Encyclopaedia  of  Plead- 
ing and  Practice:  FINES  AND  COSTS  IN  CRIMINAL  CASES,  vol. 
8,  P-  953;  PENALTIES  AND  PENAL  ACTIONS,  vol.  16,  p.  229. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  CRIMINAL  LAW,  vol.  8,  p.  274;  IMPRIS- 
ONMENT FOR  DEBT  AND  IN  CIVIL  ACTIONS;  INTOXICAT- 
ING LIQUORS;  PARDON;  PUNISHMENT;  REVENUE  LAWS; 
SCHOOLS;  SENTENCE;  and  the  various  titles  treating  of  specific  offenses 
against  penal  laws. 

1.  Introductory  —  Scope  of  Article.  —  Before  entering  upon  a  treatment 
of  this  subject  it  is  proper  to  call  attention  to  the  fact  that  the  purpose  of  this 
article  is  merely  to  set  out  the  general  principles  applicable  to  all  cases  of  fines 
and  penalties,  and  some  principles  in  relation  to  forfeitures  which  are  neces- 
sarily involved.  Such  questions  as,  what  fines  or  penalties  may  be  imposed 
for  particular  offenses,  or  what  acts  or  omissions  will  subject  a  person  to  par- 
ticular penalties  or  forfeitures,  will,  in  accordance  with  the  encyclopaedic  sys- 
tem, be  treated  under  their  appropriate  titles  in  other  portions  of  this  work. 

II.  Definitions  and  Distinctions  —  1.  Confusion  in  Use  of  Terms.  —  A  rather 
indiscriminate  use  of  the  terms  "  fine,"  "  penalty,"  and  "  forfeiture,"  by  the 
courts,  the  legislatures,  and  the  text  writers,  has  led  to  some  confusion  as  to 
what  exact  meaning  should  be  attached  to  each.1  For  this  reason  it  is  neces- 
sary to  give  the  following  definitions,  which  will  indicate  clearly  the  meaning 
that  will  be  attached  to  each  throughout  this  article. 

2.  Fine.  —  In  ordinary  legal  language,  the  term  "  fine  "  means  a  sum  of 
money,  the  payment  of  which  is  imposed  by  a  court  according  to  law,  as  a 
punishment  for  a  crime  or  misdemeanor.* 

3.  Penalty.  —  The  term  "  penalty  "  in  its  broadest  sense  includes  all  punish- 
ment of  whatever  kind.3    Specifically  it  means  a  sum  of  money,  the  pay- 

1.  Confusion  in  Use  of  Terms.  —  Gosselink  v.  "In  all  cases  where  money  is  imposed 
Campbell,  4  Iowa  300.  Where  a  pecuniary  merely  as  a  punishment  for  the  violation  of 
amercement  is  imposed  for  the  violation  of  a  some  law,  we  think  the  imposition  of  such 
penal  law,  it  is  a  fine  although  it  is  collected  money  should  be  called  a  fine."  Atchison, 
by  means  of  a  civil  and  not  a  criminal  action.  etc.,  R.  Co.  v.  State,  22  Kan.  1. 

Atchison,  etc.,  R.  Co.  v.  State,  22  Kan.  1.    See  Derivation  of  Term.  —  The  term  "fine"  is 

also  Hanscomb  v.  Russell,  11  Gray  (Mass.)  373.  derived  from  finis,  and  imports  an  end  of  the 

Term  "Fine"  May  Include  Forfeiture  or  Pen-  proceeding  for  a  particular  offense.    Co.  Litt. 

alty.  —  While  it  is  true  that  one  of  the  techni-  126;  State  v.  Steen,  14  Tex.  398. 

cal  meanings  of  the  word  "  fine"  is  one  of  Fine  Not  a  Debt  Within  Bankrupt  Act.  —  A 

those  pecuniary  punishments  of  offenses  which  fine  is  not  a  debt  within  the  meaning  of  the 

are  inflicted  by  sentence  of  a  court  in  the  exer-  Bankrupt  Act.     In   re   Sutherland,    3  Nat. 

cise  of  criminal  jurisdiction,  the  word  has  Bankr.  Reg.  314. 

other  meanings,  and  may  include  a  forfeiture  3.  Broadest  Meaning  of  Term  "Penalty."  — 

or  a  penalty.    Hanscomb  v.  Russell,  11  Gray  San  Luis  Obispo  County  v.  Hendricks,  71  Cal. 

(Mass.)  373.  245;  Grover  v.  Huckins,  26  Mich.  482. 

2.  Definition  of  Fine.  —  People  v.  Nedrow,  Includes  Imprisonment  as  Well  as  Fine. — 
122  111.  363;  Atchison,  etc.,  R.  Co.  v  State,  22  "  While  the  word  'penalty  '  is  generally  ap- 
Kan.  1;  Lancaster  v.  Richardson,  4  Lans.  (N.  plied  to  pecuniary  punishment,  its  primary 
Y.)  136.  See  also  Smith  v.  State,  23  Ind.  133;  meaning  includes  punishment  by  imprison- 
Hanscomb  v.  Russell,  11  Gray  (Mass.)  373.  ment  as  well  as  punishment  by  fine."  Reg. 

In  criminal  law,  a  fine  is  "  a  pecuniary  pun-  v.  Gavin,  I  Can.  Crim.  Cas.  59.    But  compare 

ishment  imposed  by  the  judgment  of  a  court  Lancaster  v.  Richardson,  4  Lans.  (N.  Y.)  136, 

upon  a  person  convicted  of  crime."    State  v.  infra,  next  note. 

Steen,  14  Tex.  396.  A  Penal  Statute  is  one  which  imposes  a  pen- 

53  Volume  XIII. 


Definitions 


FINES  AND  PENALTIES. 


and  Distinctions. 


ment  of  which  the  law  exacts  by  way  of  punishment  for  doing  some  act  which 
is  prohibited,  or  omitting  to  do  some  act  which  is  required.1 

Idea  of  Punishment  Necessarily  involved.  —  It  necessarily  involves  the  idea  of  pun- 
ishment.2 Thus  a  statute  imposing  upon  those  who  disregard  its  provisions  a 
liability  for  all  actual  losses  or  damages  which  are  occasioned  thereby  but 
nothing  more,  does  not  impose  a  penalty.3  But  it  is  otherwise  in  the  case  of 
a  statute  imposing  a  liability  for  double  the  damage  or  loss  so  occasioned.4 

Distinction  Between  Fine  and  Penalty.  —  The  main  distinction  between  the  terms 
"  fine  "  and  "  penalty,"  as  used  in  the  restricted  sense  above  indicated  seems 
to  be  based  upon  the  fact  that  a  penalty  may  be  incurred  by  reason  of  acts  or 
omissions  that  involve  no  idea  of  criminality.5 

4.  Forfeiture.  —  A  forfeiture,  so  far  as  the  present  inquiry  is  concerned  is 
a  loss  of  one's  rights  and  interests  in  his  property.0  It  is  deemed  proper  to 
treat  of  forfeitures  in  this  article,  because  they  are  all  included  within  the 
generic  meaning  of  the  term  "  penalty."  7 

road,  for  the  purpose  of  being  charged  toll 
thereon,  "  it  shall  be  the  duty  of  the  gate- 
keeper at  gate  number  one  to  demand  of  and 
receive  from  such  proprietor  or  proprietors  so 
failing  the  sum  of  one  dollar  for  each  and 
every  stagecoach  passing  over  said  road  its 
entire  length,"  did  not  impose  a  penalty  for 
not  complying  with  the  provisions  of  the  act, 
but  merely  provided  for  a  commutation  as  to 
the  amount  of  tolls  which  the  act  made  pay- 
able. The  act  itself  was,  however,  unconsti- 
tutional. Achison  v.  Huddleson,  12  How.  (U. 
S.)  293. 

4.  Statute  Imposing  Liability  of  Double  the  Loss 
or  Damage  Occasioned  by  Its  Violation  Is  Penal.  — 

Atchison,  etc.,  R.  Co.  v.  Tanner,  19  Colo.  559. 

5.  Penalty  May  Be  Incurred  Without  Criminal- 
ity. —  See  Huntington  v.  Attrill,  (1893)  App. 
150;  Ewbanks  v.  Ashley,  36  111.  177;  Bemis  v. 
Becker,  1  Kan,  226;  Southern  Express  Co.  v. 
Com.,  92  Va.  59. 

Thus  a  statute  making  railroad  companies 
liable  for  double  the  value  of  any  animal 
killed  by  their  trains,  where  they  fail  to  record 
a  description  of  such  animal  as  required  by 
law,  imposes  a  penalty.  Atchison,  etc.,  R. 
Co.  v.  Tanner,  19  Colo.  559. 

"  The  word  '  penalty,'  "  said  Lord  Chief 
Justice  Russell  in  Reg.  v.  Brown,  (1895)  1  Q. 
B.  119,  64  L.  J.  M.  C.  1,  15  Reports  59,  72  L. 
T.  N.  S.  22,  43  W.  R.  222,  59  J.  P.  485.  "  has 
no  application  where  we  are  dealing  with  an 
indictable  offense;  in  such  a  case  the  court 
has  jurisdiction  to  award  punishment  by  fine 
or  imprisonment,  as  it  may  think  fit;  the  word 
'  penalty  '  is  applicable  only  to  the  case  of 
magistrates  exercising  their  summary  juris- 
diction when  the  accused  has  not  elected  to  be 
tried  by  a  jury." 

6.  Meaning  of  Forfeiture.  —  Gosselink  v. 
Campbell,  4  Iowa  300. 

Distinction  Between  Fine  and  Forfeiture.  —  A 
fine  is  a  pecuniary  penalty,  and  is  commonly 
(perhaps  always)  to  be  collected  by  suit  of 
some  kind.  A  forfeiture  is  a  penalty  by 
which  one  loses  his  rights  and  interests  in  his 
property.  Gosselink  v.  Campbell,  4  Iowa  300; 
Indianapolis  v.  Fairchild,  I  Ind.  318;  Fein  v. 
U.  S.,  1  Wyoming  247. 

7.  Penalty  Includes  Forfeiture.  —  "  The  terms 
'fine,'  'forfeiture,'  and  'penalty,'"  said 
Woodward,  J.,  in  Gosselink  v.  Campbell,  4 
Iowa  300,  "  are  often  used  loosely  and  even 
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alty  for  the  breach  of  some  of  its  provisions. 
Mitchell  v.  Hotchkiss,  48  Conn.  19,  40  Am. 
Rep.  146. 

1.  Specific  Meaning  —  Confined  to  Pecuniary 
Punishment.  —  People  v.  Nedrow,  122  111.  363; 
Lancaster  v.  Richardson,  4  Lans.  (N.  Y.)  136! 
See  also  Hills  v.  Hunt,  28  Eng.  L.  &  Eq.  396- 
U.  S.  &  Mathews,  23  Fed.  Rep.  74-  U  S  v 
Ulrici,  3  Dill.  (U.  S.)  532. 

Imprisonment  Is  Not  a  Penalty  in  any  legal 
sense.  Lancaster  v.  Richardson,  4  Lans.  (N. 
Y.)  136.  But  compare  Reg.  v.  Gavin,  1  Can. 
Crim.  Cas.  59,  supra,  preceding  note. 

2.  Idea  of  Punishment  Necessarily  Involved.  — 
Field,  J.,  in  U.  S.  v.  Chouteau,  102  U.  S.  611. 

3.  Statute  Imposing  Liability  for  Actual  Loss  or 
Damage  Occasioned  by  Its  Violation  Does  Not 
Create  a  Penalty.  —  Ohio,  etc.,  R.  Co.  v.  Erwin 
45  HI.  App.  558. 

_  If  astatute  in  the  nature  of  a  police  regula- 
tion gives  a  remedy  for  private  injuries  result- 
ing from  the  violation  thereof,  and  also  imposes 
fines  and  penalties  for  such  violations,  to  be 
recovered  at  the  suit  of  the  public,  the  former 
will  not  be  regarded  as  in  the  nature  of  a  pen- 
alty unless  so  declared.  Pittsburgh,  etc.,  R. 
Co.  v.  Methven,  21  Ohio  St.  586. 

While  a  statute  making  all  bets  and  wagers 
illegal  is  penal  in  its  nature,  a  right  of  recov- 
ery of  money  paid  and  deposited  as  a  wager 
is  not  in  the  nature  of  a  penalty.  Zeltner  v. 
Irwin,  21  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  13 
affirming  20  Misc.  Rep.  (N.  Y.  City  Ct.)  308. 

The  liability  imposed  by  Gen.  Stat.  Minne- 
sota (1894),  §  2600,  providing  that  officers  of 
corporations  who  have  been  guilty  of  fraud, 
unfaithfulness,  or  dishonesty  shall  become 
liable  for  the  debts  of  all  the  creditors  spe- 
cially injured  by  such  acts,  is  not  in  any  proper 
sense  a  penalty.  Flowers  v.  Bartlelt,  66  Minn. 
213,  overruling  Merchants'  Nat.  Bank  v.  North- 
western Mfg.,  etc.,  Co.,  48  Minn.  349.  See 
also  National  New  Haven  Bank  z:  Northwest- 
ern Guaranty  Loan  Co.,  61  Minn.  375;  Hunt- 
ington v.  Attrill,  (1893)  App.  150. 

Commutation  for  Tolls  as  Opposed  to  Penalty  for 
Nonpayment.  —  The  provision  of  section  3  of 
the  Maryland  Act  of  March  10,  1S43,  that  in 
the  event  of  the  failure  of  the  proprietors  or 
agents  of  any  passenger  or  mail  coach  passing 
over  that  part  of  the  United  States  road  within 
the  state  of  Maryland  to  furnish  a  list  showing 
the  number  of  passengers  transported  over  the 
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FINES  AND  PENALTIES. 


Penal  Statutes. 


III  Power  TO  Create.  —  The  power  to  provide  for  fines,  forfeitures  and 
penalties  resides  primarily  in  the  various  legislatures  which  may  punish  for 
violations  of  whatever  laws  they  have  power  to  enact. 

Delegation  of  Power.  -  The  governing  bodies  of  the  various  political  sub- 
divisions of  the  states  have  no  such  power  in  the  absence  of  a  clear  and  dis- 
tinct legislative  delegation  thereof,2  and  when  the  power  is  delegated  it  can  be 
exercised  only  within  the  strict  limits  of  the  grant.3 

IV  Penalties  Must  Be  Expressly  Created.  —  A  penalty  must  be 
expressly  created  and  imposed  by  statute,  and  cannot  be  raised  by  imphca- 

tl0V  Rules  for  the  Construction  of  Penal  Statutes— 1.  Penal  Statutes 
Strictly  Construed.  —  It  is  well  established  as  a  general  rule  of  law  that  statutes 
which  are  penal  in  their  nature  are  to  be  strictly  construed,  and  questions  of 
doubt  are  to  be  resolved  favorably  to  the  accused.5    Thus  a  penalty  provided 


confusedly.  But  when  a  discrimination  is 
made,  the  word  '  penalty  '  is  found  to  be  generic 
in  its  character,  including  both  fine  and  for- 
feiture." 

1  Power  of  Legislature  to  Provide  for  Fines, 
etc.—  Hodge  v.  Reg.,  L.  R.  9  App.  117;  Atty.- 
Gen.  v.  Atty. -Gen.,  23  Can.  Sup.  Ct.  Rep.  458; 
Keefe  v.  McLennan,  n  Nova  Scotia  5,  2_Cart. 
400-  Southern  Express  Co.  v.  Com.,  92  Va.  59. 
See'  also  Thomas  v.  Rowe,  (Va.  1895)  22  S.  E. 
Rep.  157. 

2.  Express  Delegation  of  Power  Necessary. — 

Gosselink  v.  Campbell,  4  Iowa  296;  Hart  v. 
Albany,  9  Wend.  (N.  Y.)  571':  New  York 
v  Ordrenan,  12  Johns.  (N.  Y.)  122;  Cotters. 
Doty,  5  Ohio  394;  Johnson  v.  Daw,  53  Mo. 
App.  372;  In  re  McCutcheon,  22  U.  C.  Q.  B. 

613.  .  . 

Imposition  of  Fine  by  Statute  as  Distinguished 
from  Delegation  of  Power  to  Impose.  —  Section  7 
of  the  Virginia  Act  of  March  5,  1894,  which 
provides  that  if  any  person  holding  any  oyster 
ground  has  not  had  it  assigned  or  paid  the 
rent  upon  notice  of  thirty  days,  or  fails  or  re- 
fuses to  rent  as  the  law  directs,  he  shall  be 
fined  one  dollar  per  month  per  acre  (collectible 
by  the  inspector  as  other  oyster  revenues  are 
collected)  for  each  month  he  continues  to  hold 
or  occupy  the  same  or  refuses  to  remove  the 
stakes  after  being  notified  by  the  inspector  so 
to  do,  is  not  unconstitutional  as  authorizing 
the  inspector  to  impose  fines,  for  the  fine  or 
penalty  is  imposed  by  the  operation  of  the  law, 
and  is  due  to  the  failure  of  the  occupant  of  the 
oyster-planting  ground  to  comply  therewith. 
Thomas  v.  Rowe,  (Va.  1895)  22  S.  E.  Rep.  157. 

3.  Power  Strictly  Limited  by  Terms  of  Grant.  — 
Johnson  v.  Daw.  53  Mo.  App.  372.  See  also 
Snell  v.  Belleville,  30  U.  C.  Q.  B.  81;  Brown 
v.  Sexton,  18  L.  C.  Jur.  194.  In  the  case  first 
cited  it  was  held  that  a  statutory  grant  of 
power  to  a  village  board  of  trustees  "  to  regu- 
late and  prohibit  the  running  at  large  of  dogs, 
hogs,  cattle,  and  horses  in  the  streets  and 
alleys  of  such  town;  *  *  *  to  impose  and 
appropriate  fines  for  forfeitures  and  penalties 
for  breaking  or  violating  their  ordinances," 
would  not  support  an  ordinance  providing  for 
the  impounding  of  animals  found  running  at 
large  in  the  streets,  and  the  sale  of  such  ani- 
mals if  the  owner  failed  to  call  for  them  and 
pay  charges  allowed  for  taking  and  keeping 
them.  The  meaning  of  the  statute  authorizing 
the  imposition  of  "  fines  for  forfeiture  "  was 


that  the  fine  was  a  penalty  or  forfeiture  which 
a  person  suffered  for  violating  the  ordinance; 
and  the  municipalities  cannot  provide  for  a 
forfeiture  of  property  in  the  absence  of  an  ex- 
press grant  of  such  power.  The  court  distin- 
guished Spitler  v.  Young,  63  Mo.  42,  on  the 
ground  that  the  charter  of  the  town  concerned 
in  that  case  provided  that  the  town  council 
"  shall  have  power  within  said  town,  by  ordi- 
nance, *  *  *  to  impose,  collect,  and  en- 
force 'fines,  forfeitures,  and  penalties  for  the 
breach  of  any  town  ordinance." 

A  statutory  grant  to  a  municipality  of  power 
to  impose  fines  not  exceeding  a  certain  amount 
will  not  support  a  by-law  creating  an  offense, 
but  affixing  no  specific  penalty  thereto,  and 
leaving  the  amount  thereof  within  the  discre- 
tion of  the  board  of  police  in  each  case  of  con- 
viction Peters  v.  Board  of  Police,  2  U.  C.  Q. 
B  543_  gee  also  the  title  Municipal  Corpo- 
rations. 

4.  Penalty  Must  Be  Expressly  Created.  —  Allaire 
v  Howell  Works  Co.,  14  N.J.  L.  21;  New 
York  Health  Department  v.  Knoll,  70  N.  Y. 
536-  New  York  F.  Department  v.  Braender,  14 
Dal'y  (N.  Y.)  53 ;  Jones  »■  Estis>  2  Johns-  ^  YJ 
379.  See  also  Hill  v.  Williams,  14  S.  &  K. 
(Pa.)  287.  .  •  , 

Where  two  statutes  dealing  with  the  same 
subject-matter  use  different  language,  it  is  an 
acknowledged  rule  of  construction  that  one 
may  be  looked  at  as  a  guide  in  the  construc- 
tion of  the  other.  If  one  uses  distinct  lan- 
guage imposing  a  penalty  under  certain 
circumstances,  and  the  other  does  not,  it  is 
always  an  argument  that  the  legislature  did 
not  intend  to  impose  a  penalty  in  the  latter, 
for  where  it  did  so  intend  it  plainly  said  so. 
Dickenson  v.  Fletcher,  L.  R.  9  C.  p-  *>  43  L- 
J.  M.  C.  25,  29  L.  T.  N.  S.  540. 

Penal  Statute  Cannot  Be  Extended  by  Implica- 
tion. A  field  driver  from  whom  neat  cattle 

were  rescued  could  not  recover  the  penalty 
provided  by  section  6  of  the  Massachusetts  Act 
of  February  14,  1789.  for  the  rescue  of  any 
creatures  taken  up  "  as  aforesaid,  for  that 
penalty  referred  only  to  the  animals  author- 
ized by  the  second  section  of  the  act  to  be 
taken  up,  which  were  swine,  horses,  and 
sheep,  and  a  penal  statute  cannot  be  extended 
by  implication.    Berry  v.  Ripley,  1  Mass.  167. 

5.  Penal  Statutes  Strictly  Construed  —  England. 
—  Dickenson  v.  Fletcher,  43  L.  J.  M.  C.  25,  L. 
R.  9  C.  P.  1,  29  L.  T.  N.  S.  540;  Exp.  Swift,  3 
Volume  XIII. 


55 


Bules  for  the  Construction      FINES  AND  PENALTIES. 
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by  law  for  the  doing  of  a  certain  act  is  not  incurred  by  one  who  merely  advises 


Dowl.  P.  C.  636;   Lees  v.  Newton,  L.  R.  1  C 
P.  658,  1  H.  &  R.  734,  35  L.  J.  C.  P.  285,  14 
W.  R.  938;  Lewis  v.  Great  Western  R.  Co..  3 
Q.  B.  Div.  195;   Milnes  v.  Bale,  44  L.  J.  C.  P 
336,  L.  R.  10  C.  P.  591,  33  L.  T.  N.  S.  174,  23 
W.  R.  660;   Henderson  v.  Sherborne,  2  M.  & 
W.  236;   Parry  v.  Croydon  Commercial  Gas, 
etc.,  Co..  15  C.  B.  N.  S.  568,  109  E.  C.  L.  568, 
10  Jur.  N.  S.  172,  9  L.  T.  N.  S.  694,  12  W.  R. 
212.    See  also  Easton  v.  Alee,  7  H.  &  N.  452, 
31  L.  J.  Exch.  115,  8  Jur.  N.  S.  156,  5  L.  T.  N. 
S.  323,  10  W.  R.  no;   Garrett  v.  Messenger 
L.  R.  2  C.  P.  583,  36  L.  J.  C.  P.  337,  16  L.  T. 
N.  S.  414,  15  W.  R.  164,  10  Cox  C.  C.  498. 

Canada.  —  McCaskill  v.  Paxton,  Hodgin's 
El.  Cas.  304;  Smith  v.  McEachren,  3  Nova 
Scotia  Dec.  279;  Crepeau  v.  Loiseau,  12  Rev. 
Leg.  139;  Johnson  v.  Allen,  26  Ont.  Rep.  550; 
Reg.  v.  Gavin,  1  Can.  Crim.  Cas.  59. 

United  States.  —  Peisch  v.  Ware,  4  Cranch  (U. 
S.)  347;  U.  S.  v.  The  Brig  Burdett,  9  Pet.  (U.' 
S.)682;  U.  S.  v.  Starr,  Hempst.  (U.  S.)46g;  An- 
drews v.  U.  S.,  2  Story  (U.  S.)  202;  U.'s.  v. 
Ramsay,  Hempst.  (U.  S.)  481;  U.  S.  v.  Rags- 
dale,  Hempst.  (U.  S.)  497;  U.  S.  v.  Wiltberger, 
5  Wheat.  (U.  S.)  76;  Steam-Engine  Co.  v 
Hubbard,  101  U.  S.  188. 

Alabama.  —  Russell  v.  Irby,  13  Ala.  131- 
Gunter  v.  Leckey,  30  Ala.  591.  See  also  Dent 
v.  State,  42  Ala.  514;  Ex  p.  Tompkins,  58  Ala. 
71;  Tillman  v.  Wood,  58  Ala.  578;  Pollard  v. 
Brewer.  59  Ala.  130;  Kahn  v.  Locke,  75  Ala. 
332;  Shields  v.  Sheffield,  79  Ala.  96;  Skinner 
v.  Dawson,  87  Ala.  348;  Banks  v.  State,  96 
Ala.  41;  Dawson  v.  Matthews.  105  Ala.  488. 

Arkansas.  —  See  Fanning  v.  State,  47  Ark. 
442;  State  v.  Blackburn,  61  Ark.  407. 

Connecticut.  —  Leonard  v.  Bosworth,  4  Conn. 
421. 

Georgia.  — Gibson  v.  State,  38  Ga.  571.  See 
also  Walker  v.  Sheftall,  73  Ga.  807. 

Illinois.  —  People  r.  Utica  Cement  Co.,  22 
111.  App.  159;  Phillips  v.  Meade,  75  111.  334- 
Edwards  v.  Hill,  11  111.  22;  Gilbert  z:  Bone,' 
79  111.  343;  Chicago,  etc.,  R.  Co.  v.  People,  67 
111.  11.  16  Am.  Rep.  599;  Ohio,  etc.,  R.  Co.  v. 
Lackey,  78  111.  57,  20  Am.  Rep.  259;  Campbell 
v.  Beck,  50  111.  171. 

Indiana.  —  Western  Union  Tel.  Co.  v.  Hard- 
ing. 103  Ind.  505,  10  Am.  &  Eng.  Corp.  Cas. 
617. 

Iowa.  — Coffey  v.  Wilson,  65  Iowa  270;  En- 
field v.  Blyler,  67  Iowa  295. 

Louisiana.  —  State  v.  Whetstone,  13  La. 
Ann.  376. 

Maine.  —  Eastport  v.  Hawkes,  15  Me.  155  • 
Palmer  v.  York  Bank,  18  Me.  166,  36  Am! 
Dec.  710;  Cumberland,  etc.,  Canal  Corp.  v. 
Hitchings,  57  Me.  146. 

Massachusetts. — Trueman  v.  Casks  of  Gun- 
powder, Thach.  Cr.  Cas.  (Mass.)  14;  Com.  v. 
Martin,  17  Mass.  359;  Com.  v.  Keniston,  5 
Pick.  (Mass.)  420;  Reed  v.  Davis,  8  Pick. 
(Mass.)  514;  Cole  v.  Groves,  134  Mass.  471  \ 
Read  v.  Stewart,  129  Mass.  407;  Reed  v. 
Northfield,  13  Pick.  (Mass.)  96,  23  Am.  Dec! 
662;  Berry  v.  Ripley,  1  Mass.  167;  Melody  v. 
Reab,  4  Mass.  471. 

Michigan.  —  Bay  City,  etc.,  R.  Co.  v.  Aus- 
tin, 21  Mich.  390;  Breitung  v.  Lindauer,  37 
Mich.  217. 
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Mississippi.  —  Johnson  v.  State,  63  Miss  228 
Missouri.—  Spitler  v.  Young,  63  Mo!  42: 
A  sup  v.  Ross,  24  Mo.  283.    See  also  StateV 
Oliver,  116  Mo.  188. 

Nevada.  —  Stale  v.  Wheeler,  23  Nev  143 
New  Hampshire.  -  Pray  v.  Burbank,  12  N 
H.  207;  Fairbanks  v.  Antrim,  2  N  H  io<; 

New  Jersey.  —  Broadwell  v.  Conger  2  N  I 
L.  195;  Adams  v.  Scull,  3  N.  J.  L.  311-  Scud 
der  v.  Bloomfield,  3  N.  J.  d  So6-  Sayre  v. 
Sayre,  3  N.  J.  L.  587;  Allaire  v.  Howell  Works 
Co.,  14  N.  J.  L.  21;  Lair  v.  Killmer,  25  N  1 
L.  522;  Allen  v.  Stevens,  29  N.  J.  L.  509  ' 

New  York.  —  Sturgis  v.  Spofford,  45  N  Y 
440;  Zeltner  v.  Irwin,  21  Misc.  Rep  (N  Y 
Supreme  Ct.)  13,  affirming  20  Misc.  Rep.'(N' 
Y.  City  Ct.)  398;  Bell  v.  Moen's  Asphaltic 
Cement  Co.,  32  N.  Y.  App.  Div.  362-  Wash- 
burn v.  MTnroy,  7  Johns.  (N.  Y.)  134- 
Verona  Cent.  Cheese  Factory  v.  Murtaugh' 
4  Lans.  (N.  Y.)  17;  Fisher  v.  New  York 
Cent  etc.,  R.  Co.,  46  N.  Y.  644;  Seaving  v. 
Bnnkerhoff,  5  Johns.  Ch.  (N.  Y.)  329;  Van 
Rensselaer  v.  Onondaga  County,  1  Cow  (N 
X;^?'  Van  Valkenburgh  v.  Torrey.  7  Cow! 
(N.  Y.)  252;  Strong  v.  Stebbins,  5  Cow  (N  Y  V 
210;  Carpenter  v.  People,  8  Barb.  (N.  Y  )  603- 
Merchants'  Bank  v.  Bliss,  13  Abb  Pr  (N  Y* 

/Sx?Pw  \  ^  ^?5:  Bavard  Smith.  17'  Wend! 
(N.  Y.)  88;  Cotheal  v.  Brouwer,  5  N.  Y.  562- 
Verona  Cent.  Cheese  Co.  v.  Murtaugh,  50  N* 
Y.  314;  Jones  v.  Estis,  2  Johns.  (N.  Y  )  379- 
Cathcart  v.  New  York  F.  Department,  26  N 
Y.  529. 

North  Carolina.  —  Morrison  v.  Cornelius  63 
N.  Car.  346;  State  v.  Upchurch,  9  Ired.  L.'(3i 
N.  Car.)  454;  Hines  v.  Wilmington,  etc.,  R. 
Co.,  95  N.  Car.  434. 

Ohio.  —  Hall  v.  State,  20  Ohio  7. 

Oregon.  —  See  Jackson  v.  Siglin,  10  Oregon 
93- 

Pennsylvania.  —  Porter  v.  Dawson  Bridge 
Co.,  157  Pa.  St.  367,  33  W.  N.  C.  (Pa.)  267- 
Central  R.  Co.  v.  Green,  86  Pa.  St.  427  27 
Am.  Rep.  718;  Worth  v.  Peck,  7  Pa.  St  268- 
Warner  v.  Com.,  1  Pa.  St.  154,  44  Am.  Dec! 
114;  Marston  v.  Tryon,  108  Pa.  St.  270-  Titus- 
ville's  Appeal,  108  Pa.  St.  600;  Hill  'v  Wil 
hams,  14  S.  &  R.  (Pa.)  287;  Schultzman  v  Mc  - 
Carthy, 16  Pa.  Co.  Ct.  Rep.  600.  See  also 
Irvin  v.  Northumberland  County,  I  S.  &  R.  (Pa.) 
505;  Com.  v.  Tilghman,  4  S.  &  R.  (Pa  )  127- 
Ramsey  v.  Alexander,  5  S.  &  R.  (Pa.)  344-' 
Com.  Johnson,  5  S.  &  R.  (Pa.)  195;  Clemens 
v.  Com.,  7  Watts  (Pa.)  485. 

South  Carolina.  —  State  v.  Solomons,  3  Hiil 
L.  (S.  Car.)  96.  See  also  Holman  v.  Frost  26 
S.  Car.  290. 

Tennessee.  —  Parks    v.   Nashville,  etc.,  R 
Co.,  13  Lea  (Tenn.)  1,  49  Arn.  Rep.  655. 
Texas.  —  Randolph  v.  State,  9  Tex.  521 
Vermont.  —  Abbott  v.  Wolcott,  38  Vt.  666- 
State  v.  Fox,  15  Vt.  22. 

Wisconsin.  —  Taylor  v.  State,  35  Wis.  298 
See  generally  the  title  Statutes. 
Infliction  of  Actual  Damage  Held  Necessary  to 
Subject  to  Penalty.  —  The  penalty  of  one  hun- 
dred dollars  imposed  by  section  4027  of  the 
Code  of  lojua  (1897)  upon  an  officer  selling  prop- 
erty upon  execution  without  the  notice  pre- 
scribed by  the  preceding  section  cannot  be- 
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such  act.1 

2.  Limitation  of  Rule.  —  The  rule  above  stated  is,  of  course,  subject  to  the 
limitation  that  a  penal  statute  should  not  be  so  construed  as  to  defeat  the 
manifest  intent  of  the  lawmaking  power.2  Thus,  where  a  statute  has  clearly 
provided  two  distinct  penalties  or  forfeitures,  though  they  may  both  be 
incurred  by  the  same  act  or  omission,  the  fact  that  an  offender  has  already 
been  subjected  to  one  will  not  relieve  him  from  liability  to  the  other,  even 
though  it  is  sought  to  be  enforced  by  the  same  person  who  recovered  the  first.3 
Imposition  of  Penalty  Implies  Prohibition  or  Compulsion.  —  The  fact  that  a 
statute  provides  a  penalty  for  the  doing  of  certain  things  implies  a  prohibition 


recovered  by  the  defendant  in  execution,  to 
whom  it  is  given  by  statute,  where  he  has 
suffered  no  actual  damages  by  reason  of  the 
officer's  failure  to  give  such  notice.  Coffey  v. 
Wilson,  65  Iowa  270;  Enfield  v.  Blyler,  67 
Iowa  295. 

Forfeiture  Will  Not  Be  Enforced  Against  Persons 
Who  Could  Not  Be  Informed  of  Law  Creating  It. — 

A  court  will  give  to  a  statute  creating  a  for- 
feiture such  construction  as  is  consistent  with 
justice  and  the  dictates  of  natural  reason,  even 
though  contrary  to  the  strict  letter  of  the  law. 
Thus,  such  a  statute  will  not  be  enforced 
against  persons  who  could  not  possibly  have 
been  informed  of  the  law,  although  they  be 
not  expressly  excepted  from  its  provision. 
Ham  v.  M'Claws,  1  Bay  (S.  Car.)  93. 

Whether  Motives  May  Be  Considered- —  Select- 
men of  a  town  will  not  incur  a  penalty  for  an 
omission  to  perform  an  official  duty,  where, 
from  the  facts  presented,  their  motives  in  the 
omission  are  so  explained  as  to  show  that  it 
was  neither  unreasonable,  corrupt,  nor  wil- 
fully oppressive.  Harlow  v.  Young,  37  Me. 
88.  But  compare  Sell  v.  Ernsberger,  8  Ohio 
Cir.  Ct.  Rep.  499,  4  Ohio  Cir.  Dec.  100,  in 
which  case  it  was  considered  that  where  a 
statute  provides  a  penalty  for  the  doing  of  an 
act  not  in  itself  criminal,  it  is  not  necessary, 
in  order  for  the  penalty  to  be  incurred,  that 
the  act  be  done  wilfully  and  maliciously. 

Exemption  from  Penalties  Liberally  Construed. 
—  Section  18  of  chapter  291  of  the  New  York 
Laws  of  1846  provided  for  the  forfeiture  of  all 
gunpowder  found  within  the  limits  specified 
by  the  act.  Section  20  declared  that  the  pen- 
alties provided  by  the  act  should  not  extend 
to  any  vessel  receiving  gunpowder  on  freight 
provided  such  vessel  did  not  remain  at  any 
wharf  of  the  city,  or  within  three  hundred 
yards  thereof,  after  sunset  on  the  day  when 
the  gunpowder  was  put  on  board  or  any  other 
day  while  having  gunpowder  on  board.  This 
exemption  could  not  be  restricted  to  apply 
only  to  vessels  receiving  gunpowder  from 
licensed  dealers,  for  the  language  was  broad 
enough  to  include  all  vessels  receiving  gun- 
powder on  freight,  whether  from  licensed 
dealers  or  other  persons,  and  if  it  had  been 
the  intention  of  the  framers  of  the  act  to  re- 
strict the  exemption  to  vessels  receiving  gun- 
powder on  freight  from  licensed  dealers  they 
would  have  doubtless  used  language  to  ex- 
press that  intention,  and  none  other.  Cath- 
cart  v.  New  York  F.  Department,  26  N.  Y.  529. 

Provision  for  Liberal  Construction  of  Stat- 
utes. —  The  Illinois  statute  directing  that  in 
the  construction  of  all  statutes  "  all  general 
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provisions,  terms,  phrases,  and  expressions 
shall  be  liberally  construed  in  order  that  the 
true  intent  and  meaning  of  the  legislature  may- 
be fully  carried  out,"  "  unless  such  construc- 
tion would  be  inconsistent  with  the  manifest 
intent  of  the  legislature  or  repugnant  to  the 
context  of  the  same  statute  "  (Starr  &  Curt. 
Annot.  Stat.  (i8g6\  c.  131,  par.  1),  applies  to 
the  Criminal  Code.  Hankins  v.  People,  iof> 
III.628;  Richmond  v.  Moore,  107  111.  429,  47 
Am.  Rep.  445;  Peterson  v.  Currier,  62  111. 
App.  163,  affirmed  163  111.  528. 

1.  Advising  Act  Does  Not  Subject  to  Penalty 
Provided  for  Commission  of  Such  Act.  —  Bern  is  v. 
Becker,  I  Kan.  226;  Alsup  v.  Ross,  24  Mo. 
283;  Strong  v.  Stebbins,  5  Cow.  (N.  Y.)  210; 
Donelly  v.  Vandenbergh,  3  Johns.  (N.  Y.)  27. 
See  also  Crafts  v.  Plumb,  11  Wend.  (N.  Y.) 
*43- 

A  penalty  provided  by  statute  for  celebrat- 
ing the  marriage  of  a  minor  without  the  con- 
sent of  his  parent  or  guardian  is  not  incurred 
by  one  who,  by  his  direction  and  advice,  pro- 
cures the  celebration  of  the  marriage  by  an- 
other, where  the  statute  says  nothing  about 
aiders  or  advisers.    Alsup  v.  Ross,  24  Mo.  283. 

2.  Limitation  of  Kule.  —  In  re  Coy,  31  Fed. 
Rep.  794;  State  v.  Kansas  City,  etc.,  R.  Co., 
32  Fed.  Rep.  722;  Mobile,  etc.,  R.  Co.  v.  Peo- 
ple, 24  111.  App.  250;  Fairbanks  v.  Antrim,  2 
N.  H.  105.  See  also  Melody  v.  Reab,  4  Mass. 
471;  Pike  v.  Madbury,  12  N.  H.  262.  And.see- 
generally  the  title  Statutes. 

Illustrations.  —  Where  a  statute  contains  cer- 
tain mandatory  provisions,  and  provides  & 
penalty  for  failure  to  comply  with  its  "  condi- 
tions," it  is  obvious  that  the  statute  means  tc 
enact  that  a  failure  to  comply  with  the  manda- 
tory provisions  casts  upon  the  delinquent  the 
prescribed  penalty.  State  v.  Kansas  City, 
etc.,  R.  Co.,  32  Fed.  Rep.  722. 

The  third  section  of  a  statute  gave  an  action 
to  recover  the  "  penalties  "  imposed  by  the 
preceding  "  section."  Only  one  penalty  was 
imposed  by  the  second  section,  but  others 
were  imposed  by  the  first.  It  was  held  that 
the  word  "  section  "  should  be  construed 
"  sections  "  and  applied  to  both  preceding 
sections.    Ellis  v.  Whitlock,  10  Mo.  781. 

Construction  as  to  Amount  of  Penalty. —  In 
Worth  v.  Peck,  7  Pa.  St.  268,  the  court  held 
that  under  a  statute  fixing  a  penalty  at  "  not 
less  than  one  nor  more  than  three  hundred 
dollars,"  the  minimum  penalty  was  one  hun- 
dred dollars,  not  one  dollar. 

3.  Statute  Creating  Two  Distinct  Penalties  or 
Forfeitures.  —  Town  v.  Lamphere,  34  Vt.  365. 
See  also  Hall  v.  Adams,  2  Aik.  (Vt.)  130. 
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against  them  although  the  statute  contains  no  prohibitory  words  1  And  on 
the  same  principle,  where  a  statute  imposes  a  penalty  for  not  doing  a  certain 
act  there  is  a  clear  implication  that  those  to  whom  the  penalty  applies  are 
under  a  legal  compulsion  to  do  such  act.a 

4.  Who  May  Be  Subjected  to  Fines  and  Penalties  —  a.  PERSON  Mi  st  Bb 
One  to  Whom  Penal  Statute  Clearly  Applies.  -  A  statute  creating  a 
penalty  will  not  be  construed  to  apply  to  persons  who  are  not  clearly  within 
its  terms.  J 

b.  Infants  May  Be  Fined.  —  An  infant  may  be  fined  for  a  misdemeanor 
and  his  property  may  be  seized  during  his  minority  to  satisfy  the  fine  4 

c.  Rule  as  to  Offenses  Committed  by  Several  Persons  —  it  is  the 
general  rule  at  common  law  that  every  crime,  so  far  as  respects  the  guilt  of 
the  perpetrators  and  the  penalties  to  be  inflicted  upon  them,  is  several  even 
though  more  than  one  be  concerned  in  the  commission  of  the  offense  •  and 
this  principle  extends  to  offenses  created  by  statute  also.5 

Exceptions  —  But  an  exception  to  this  rule  arises  where  the  offense  is  in  its 
nature  single  and  cannot  be  severed,  for  in  such  case  the  penalty  is  only 
single.  And  the  same  is  true  where  the  statute  creating  an  offense  shows  by 
its  terms  that  it  is  the  intention  of  the  legislature  to  inflict  but  a  single 
penalty,  as,  for  instance,  when  the  penalty  is  given  by  way  of  compensation 
to  the  particular  individual  injured  by  the  offense  7 

5.  When  Forfeitures  Take  Effect.  —  While  a  forfeiture  at  common  law  does 
not  operate  to  divest  the  title  of  the  owner  until  by  a  proper  judgment  in  a 


1.  Penalty  for  Commission  Implies  Prohibition. 

—  Best  v.  Bauder,  29  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  489. 

2.  Penalty  for  Omission  Implies  Legal  Compul- 
sion. —  The  Steamship  Hibernian,  I  Quebec 
L.  Rep.  319. 

3.  Penal  Statute  Applies  to  Those  Only  Who  Are 
Clearly  Within  Its  Terms.  —  Parrv  v.  Croydon 
Commercial  Gas,  etc.,  Co.,  15  C.  B.  N.  S.  568 
10  Jur.  N.  S.  172,  9  L.  T.  N.  S.  694,  12  W.  r! 
212,   Donelly  v.  Vandenbergh,  3  Johns.  (N 
Y.)  27. 

The  penalty  of  three  hundred  dollars  im- 
posed by  section  5  of  the  Kansas  act  in  refer- 
ence to  tracts  of  land  of  towns  and  cities  (Stat. 
l855,  P-  734).  upon  "  any  person  "  who  shall 
sell  or  offer  for  sale  lots  in  a  town  a  plat  of 
which  has  not  been  deposited  in  the  recorder's 
office  of  the  county  as  required  by  law,  applies 
only  to  those  upon  whom  the  statute  by  a  pre- 
vious section  imposed  the  duty  of  acknowledg- 
ing and  depositing  the  plat.    Bemis  v.  Becker, 

1  Kan.  226. 

Penal  Ordinance  May  Apply  to  Nonresident.  — 
See  Spitler  -'.  Young,  63  Mo.  42. 

4.  Infants  May  Be  Fined.  —  Beasley  v.  State, 

2  Yerg.  (Tenn.)  4S1.  See  generally  the  title 
Infants. 

5.  Rule  that  All  Offenses  and  the  Penalties 
Therefor  Are  Several.  —  Palmer  v.  Conly  4 
Den.  (N.  Y.)  374;  People  v.  Girard,  73  Hun  (N. 
Y.)  457.  affirmed  by  145  N.  Y.  105.  See  also 
Rex  v.  Clark,  2  Cowp.  610;  Reg.  v.  LittlechPd 
L  R.  6  Q.  B.  293.  40  L.  J.  M.  C.  137,  24  L.  T.' 
N.  S.  233,  19  W.  R.  748;  Frost  v.  Rowse,  2  Me. 
130:  Boutelle  v.  Nourse,  4  Mass.  431;  State  v 
Berry,  21  Mo.  504. 

Where  a  statute  declaring  that  "  no  per- 
son "  shall  do  a  certain  act  provides  a  specific 
penalty  for  "  every  such  offense,"  and  two  or 
more  persons  are  concerned  in  committing  the 
offense  each  of  them  is  separately  liable  for 
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the  penalty  imposed  by  the  statute.  Curtis  v. 
Hurlburt,  2  Conn.  309. 

Rule  as  to  Offense  by  Partners.  —  Where  part- 
ners in  business  are  both  concerned  in  the 
commission  of  an  offense,  the  penalty  provided 
therefor  can  be  recovered  from  either  partner. 
Allen  v.  Leighton,  87  Me.  206;  People  v. 
Girard,  73  Hun  (N.  Y.)  457,  affirmed  145  N.  Y. 
105.  In  the  case  first  cited  Emery,  J.,  deliver- 
ing the  opinion  of  the  court,  said:  "  Perhaps 
only  one  penalty  can  be  collected,  but  the 
plaintiff  was  not  required  to  sue  both  partners 
for  the  violation  of  the  statute." 

6.  Offense  Single  in  Its  Nature. —  In  Rex  7/. 
Clark,  2  Cowp.  610,  Lord  Mansfield,  delivering 
the  opinion  of  the  court,  said:  "  Where  the 
offense  is  in  its  nature  single,  and  cannot  be 
severed,  there  the  penalty  shall  be  only 
single;  because,  though  several  persons  may 
join  in  committing  it,  it  still  constitutes  but 
one  offense.  But  where  the  offense  is  in  its 
nature  several,  and  where  every  person  con- 
cerned may  be  separately  guilty  of  it,  there 
each  offender  is  separately  liable  to  the  pen- 
alty; because  the  crime  of  each  is  distinct  from 
the  offense  of  the  others,  and  each  is  punish- 
able for  his  own  crime."  See  also  Reg.  v 
Littlechild,  L.  R.  6  Q  B.  293,  40  L.  J.  M.  C. 
137,  24  L.  T.  N.  S.  233,  19  W.  R.  74S;  Frost  v. 
Rowse,  2  Me.  130;  Boutelle  v.  Nourse,  4  Mass. 
431;  Palmer  v.  Conlv,  4  Den.  (N.  Y.)  374; 
Marsh  v.  Shute,  1  Den.  (N.  Y.)  230;  Ingersoll 
v.  Skinner,  1  Den.  (N.  Y.)  540. 

Defendants  Jointly  Indicted.  —  Where  two 
persons  were  jointly  indicted  for  an  offense, 
and  the  jury  found  them  guilty  and  assessed 
the  fine  at  fifty  dollars,  it  was  held  that  judg- 
ment should  have  been  rendered  against  them 
jointly  for  fifty  dollars,  and  not  against  each 
of  them  for  that  amount.  Cain  v.  State,  20 
Tex.  355. 

7.  Legislative  Intention  to  Inflict  but  a  Single 
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suit  instituted  for  that  purpose  the  rights  of  the  state  have  been  established,1 
it  is  otherwise  where  a  statute  in  terms  denounces  a  forfeiture  of  property  as 
the  penalty  for  a  violation  of  law,  without  alternative  of  value,  or  other  quali- 
fications or  provisions,  or  language  showing  a  different  intent ;  for  in  such  case 
the  forfeiture  takes  place  absolutely  and  instantaneously  on  the  commission 
of  the  offense,3  or  at  such  other  time  and  upon  such  other  conditions  as  the 
statute  may  name.3 


Penalty.  —  Palmer  v.  Conly,  4  Den.  (N.  Y.) 

374- 

1.  Rule  at  Common  Law.  —  U.  S.  v.  Fifty-six 
Barrels  of  Whiskey,  1  Abb.  (U.  S.)  93;  Oak- 
land R.  Co.  v.  Oakland,  etc.,  R.  Co.,  45  Cal. 
365,  13  Am.  Rep.  181;  Eastwood  v.  McKenzie, 
5  U.  C.  Q.  B.  O.  S.  708.  See  also  U.  S.  v. 
Grundy,  3~Cranch  (U.  S.)  337. 

2.  Statutory  Forfeiture  Takes  Effect  Immedi- 
ately upon  Commission  of  Offense  —  England.  — 
Roberts  v.  Withered,  5  Mod.  191,  I  Salk.  223; 
Wilkins  v.  Despard,  5  T.  R.  112. 

United  States.  —  U.  S.  v.  One  Hundred  Bar- 
rels of  Spirits,  2  Abb.  (U.  S.)  305;  U.  S.  v. 
i960  Bags  of  Coffee,  8  Cranch  (U.  S.)  398;  U. 
S.  v.  Grundy,  3  Cranch  (U.  S.)  338;  Wood  v. 
U.  S.,  16  Pet.  (U.  S.)  342;  Caldwell  v.  U.  S.,  8 
How  (U.  S.)  366;  Clifton  v.  U.  S.,  4  How.  (U. 
S.)  242;  U.  S.  v.  Fifty-six  Barrels  of  Whiskey, 
1  Abb  (U.  S.)  93;  Gelston  v.  Hoyt,  3  Wheat. 
<U.  S.)  311;  Wood  v.  U.  S.,  16  Pet.  (U.  S.) 
362-  U.  S.  v.  Stevenson,  3  Ben.  (U.  S.)  119; 
U.  S.  v.  The  Bark  Reindeer,  2  Cliff.  (U.  S.)  57; 
U.  S.  v.  The  Brigantine  Mars,  8  Cranch  (U. 
S.)  417,  reversing  1  Gall.  (U.  S.)  192;  The  Mary 
Celeste,  2  Lowell  (U.  S.)  354. 

California. — Oakland  R.  Co.  v.  Oakland, 
etc.,  R.  Co.,  45  Cal.  365,  13  Am.  Rep.  181; 
Borland  v.  Lewis,  43  Cal.  569. 

Vermont.  —  Bulkly  v.  Orms,  Brayt.  (Vt.) 
124. 

In  The  Mary  Celeste,  2  Lowell  (U.  S.)  354, 
Lowell,  J.,  delivering  the  opinion  of  the  court, 
said:  "  It  is  true  of  all  forfeitures  that  they 
must  be  completed  by  seizure  and  the  other 
requisite  proceedings,  before  the  title  will  vest 
in  possession;  but  when  the  seizure  is  made, 
it  relates  back  to  the  time  of  the  forfeiture, 
excepting  when  the  statute  has  expressed  a 
different  intent."  See  also  Clark  v.  Protec- 
tion Ins.  Co.,  1  Story  (U.  S.)  109.  But  compare 
New  York  F.  Department  v.  Kip,  10  Wend. 
(N.  Y.)  266,  in  which  case  it  was  held  that  un- 
der a  statute  creating  a  forfeiture  of  goods  and 
money  to  be  recovered  by  any  person  who 
would  sue  for  the  same,  which  was  subse- 
quently amended  by  an  act  giving  such  for- 
feiture and  the  right  to  sue  therefor  to  the  fire 
department,  the  title  to  the  forfeited  property 
did  not  become  vested  in  the  fire  department 
until  it  was  actually  seized.  The  commission 
of  the  prohibited  act  did  not  ipso  facto  operate 
as  a  forfeiture. 

Distinction  between  Common-law  and  Statutory 
Forfeitures.  —  "  There  is  a  difference  between 
common-law  and  statutory  forfeitures.  Com- 
mon-law forfeitures,  except  in  cases  of  deo- 
dand,  suicide,  flight,  and  perhaps  a  few  others, 
were  the  consequence  of  conviction,  or  of  judg- 
ment against  the  felon,  and  followed  his  per- 
sonal trial;  but  statutory  forfeitures  are  usually 
enforced  by  proceeding  against  the  thing,  and 
relate  to  the  time  of  the  commission  of  the 
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offense."    Ballard,  J.,  in  U.  S.  v.  Fifty-six 
Barrels  of  Whiskey,  1  Abb.  (U.  S.)  93. 

No  Distinction  Between  Provision  that  Goods 
"  Shall  Be  Forfeited  "  and  that  Owner  "  Shall  For- 
feit" Them.  —  It  being  conceded  that  the  rule 
stated  in  the  text  applies  in  a  case  where  a 
statute  provides  that  for  its  violation  certain 
goods  "  shall  be  forfeited,"  there  is  no  reason 
for  putting  a  different  construction  upon  a 
statute  which  requires  that  in  case  of  a  viola- 
tion thereof  the  owner,  agent,  or  superintend- 
ent "  shall  forfeit  "  the  goods.  There  is  no 
ground  in  the  case  of  such  a  statute  for  refer- 
ring the  forfeiture  to  the  time  of  actual  seizure, 
for  there  must  have  been  a  previous  forfeiture 
to  authorize  a  seizure,  and  a  seizure  in  conse- 
quence of  the  forfeiture,  not  the  cause.  Nor 
is  there  any  reason  for  referring  the  forfeiture  > 
to  the  time  of  conviction  or  judgment,  for  they 
are  simply  the  consummation  of  the  proceed- 
ings that  the  law  requires  to  be  instituted  to 
ascertain  the  fact  of  forfeiture,  of  which  the 
seizure  is  the  beginning.  U.  S.  v.  Fifty-six 
Barrels  of  Whiskey,  1  Abb.  (U.  S.)  93. 

Provision  that  Property  Shall  Be  "  Liable  to  For- 
feiture." —  The  provision  of  the  Act  of  Con- 
gress of  July  18,  1866  (14  U.  S.  Stat,  at  L.  184),. 
that  "  if  any  certificate  of  registry  *  *  * 
to  any  vessel  shall  be  knowingly  and  fraudu- 
lently obtained  or  used  for  any  vessel  not  en- 
titled to  the  benefit  thereof,  such  vessel,  with 
her  tackle,  apparel,  and  furniture,  shall  be 
liable  to  forfeiture,"  cannot  be  interpreted  to 
mean  that  the  property  does  not  vest  in  the 
government  until  seizure.  "  The  vessel,"  said 
Lowell,  J.,  delivering  the  opinion  of  the  court, 
"  is  forfeited,  if  anything  is;  and  I  can  see 
only  the  contingency  that  the  government  may 
not  choose  to  prosecute  or  may  not  discover 
the  liability;  and  this  is  all,  I  think,  which  is 
meant  by  the  phrase  in  question."  The 
Mary  Celeste,  2  Lowell  (U.  S.)  354. 

3.  Title  May  Vest  at  Such  Time  and  upon  Such 
Conditions  as  Statute  May  Name.  —  Oakland  R. 
Co.  v.  Oakland,  etc.,  R.  Co.,  45  Cal.  365,  13 
Am.  Rep.  181. 

Statute  Merely  Authorizing  Seizure.  —  The  Acts 
of  Congress  of  Aug.  6,  1861  (12  U.  S.  Stat,  at 
L.  319),  May  20,  1862  (12  U.  S.  Stat,  at  L.  404), 
and  July  17,  1862  (12  U.  S.  Stat,  at  L.  589),  did 
not  of  themselves  declare  any  forfeiture,  but 
merely  authorized  the  President  to  seize  cer- 
tain property  and  apply  it  to  the  support  of  the 
army  of  the  United  States.  Therefore,  a  for- 
feiture under  such  statutes  could  be  enforced 
only  by  an  actual  seizure  of  the  property,  and 
until  such  seizure  the  property  was  not  for- 
feited.   U.  S.  v.  Stevenson,  3  Ben.  (U.  S.)  119. 

Forfeiture  by  Acceptance  of  Pardon  under  1 
Vict.,  c.  10.—  Under  the  statute  1  Vict.,  c.  10, 
providing  that  persons  concerned  in  the  late 
insurrection  in  Upper  Canada  might  receive  a 
pardon  upon  application  therefor,  which  par- 
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Forfeiture  Cannot  Bo  Defeated  by  Subsequent  Transfer  of  Property.  —  Title  vests  in  the 
government  from  that  moment,  and  it  is  not  within  the  power  of  the  offender 
or  former  owner  to  defeat  the  forfeiture  by  a  subsequent  transfer,  even  to  a 
bona  fide  purchaser.1 

Where  Statute  Gives  an  Election.  —  Where,  however,  a  statute  gives  to  the  gov- 
ernment an  election  to  proceed  against  the  property  as  forfeited  or  against 
the  person  who  committed  the  wrongful  act,  no  forfeiture  takes  place  until 
the  election  is  made.2 

VI.  Extent  of  Imposition  —  1.  General  Principles  —  Constitutional  Prohibi- 
tion of  Excessive  Fines.  —  The  Constitution  of  the  United  States  prohibits  the 
imposition  of  "  excessive  fines."  3  This  prohibition  is  a  restriction  upon  the 
national  government  only,  and  does  not  apply  to  the  state  governments,4  but 
the  constitutions  of  almost  all  the  states  contain  provisions  of  a  similar  char- 
acter, and  usually  in  almost  identical  language.5 

How  Fines  Fixed  —  Legislative  Discretion.  —  Fines  are  to  be  fixed  with  reference 
to  the  object  which  they  are  designed  to  accomplish,6  and  their  imposition  and 


don  should  "  have  the  same  effect  as  an  at- 
tainder of  the  person  therein  named  for  the 
crime  of  high  treason,  as  far  as  regards  the 
forfeiture  of  his  estate  and  property,  real  and 
personal,"  the  goods  of  a  person  who  accepted 
the  benefit  thereof  and  received  a  pardon  were 
immediately  vested  in  the  queen  without  office 
found;  for  the  statute  33  Hen.  VIII.,  c.  20, 
§  2,  provided  that  upon  every  attainder  for 
high  treason  the  king  should  be  deemed  in 
actual  and  real  possession  of  the  property  of 
the  offender  so  attainted,  "  without  any  office 
or  inquisition  to  be  found  of  the  same."  Doe 
v.  Wixon,  5  U.  C.  Q.  B.  132. 

1.  Forfeiture  Cannot  Be  Defeated  by  Subsequent 
Transfer  of  Property  —  England.  —  Roberts  v. 
Withered,  5  Mod.  191,  1  Salk.  223;  Wilkins  v. 
Despard,  5  T.  R.  112. 

United  States.  —  U.  S.  v.  One  Hundred  Bar- 
rels of  Spirits,  2  Abb.  (U.  S.)  305;  U.  S.  v.  1960 
Bags  of  Coffee,  8  Cranch  (U.  S.)  398;  U.  S.  v. 
Grundy,  3  Cranch  (U.  S.)  338;  Wood  v.  U.  S., 
16  Pet.  (U.  S.)  342;  Caldwell  v.  U.  S.,  8  How. 
(U.  S.)  366;  Clifton  v.  U.  S.,  4  How.  (U.  S.) 
242;  U.  S.  v.  Fifty-six  Barrels  of  Whiskey, 
1  Abb.  (U.  S.)  93;  Gelston  v.  Hoyt,  3 
Wheat.  (U.  S.)  311 ;  Wood  v.  U.  S.,  16  Pet.  (U. 
S.)  362;  U.  S.  v.  The  Brigantine  Mars,  8 
Cranch  (U.  S.)  417,  reversing  1  Gall.  (U.  S.) 
192. 

Admixture  of  Goods  Not  Forfeited  with  Goods 
Forfeited. —  Where  purchasers  of  goods  which 
have  been  previously  forfeited  to  the  United 
States  have  mixed  other  goods  therewith  so  as 
to  render  separation  impossible,  and  to  make 
it  impossible  for  them  10  give  to  the  United 
States  only  that  which  has  been  forfeited,  all 
the  goods  must  be  surrendered.  U.  S.  v.  Fifty- 
six  Barrels  of  Whiskey,  1  Abb.  (U.  S.)  93. 

Limitation  of  Rule  —  Protection  of  Bona  Fide 
Purchasers.  —  In  U.  S.  v.  One  Hundred  Barrels 
of  Spirits,  2  Abb.  (U.  S.)  305,  the  court,  while 
recognizing  the  doctrine  set  out  in  the  text, 
modified  it  by  considering  that  as  laws  impos- 
ing forfeitures  for  violations  of  revenue  laws 
were  not  penal  in  the  sense  which  required 
them  to  be  construed  strictly,  they  would  not 
be  construed  to  forfeit  property  which  before 
seizure  had  been  sold  to  an  innocent  person. 
The  specific  point  decided  in  the  case  was  that 
section  25  of  the  Act  of  March  2,  1867,  pro- 
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viding  that  "  the  owner,  agent,  or  superintend- 
ent of  any  still  "  who  should  neglect  to  make 
certain  reports  or  to  comply  with  the  laws  con- 
cerning distilled  spirits,  should  "  forfeit  for 
every  such  neglect  or  refusal  all  the  spirits 
made  by  or  for  him,  and  all  the  vessels  used 
in  making  the  same,  and  the  stills,  boilers, 
and  other  vessels  used  in  distillation,  and  all 
materials  fit  for  use  in  distillation  found  on 
the  premises,"  did  not  have  the  effect  of  for- 
feiting spirits  in  the  hands  of  bona  fide  pur- 
chasers, for  such  spirits  were  not  "  found  "  on 
the  premises,  and  were  not  at  the  time  when 
"  found  "  the  property  of  the  offending  dis- 
tiller.   See  generally  the  title  Revenue  Laws. 

2.  No  Forfeiture  until  Election  Made. —  U.  S.  v. 
The  Bark  Reindeer,  2  Cliff.  (U.  S.)  57;  The 
Mary  Celeste,  2  Lowell  (U.  S.)  354. 

3.  Constitutional  Prohibition  of  Excessive 
Fines. —  Eighth  Amendment  to  United  States 
Constitution. 

4.  Prohibition  in  United  States  Constitution 
Does  Not  Apply  to  States  —  United  States.  —  Ex 
p.  Watkins,  7  Pet.  (U.  S.)  568;  Pervear  v. 
Com.,  5  Wall.  (U.  S.)  475;  Eilenbecker  v.  Dis- 
trict Ct.,  134  U.  S.  31;  In  re  Kemmler,  136  U. 
S.  436;  McElvaine  v.  Brush,  142  U.  S.  155; 
Trezza  v.  Brush,  142  U.  S.  160;  O'Niel  v.  Ver- 
mont, 144  U.  S.  323.  See  also  Barron  v.  Balti- 
more, 7  Pet.  (U.  S.)  243;  Livingston  v.  Moore, 
7  Pel.  (U.  S.)  469;  Twitchell  v.  Com.,  7  Wall. 
(U.  S.)  321;  Fox  v.  Ohio,  5  How.  (U.  S.)  410; 
Withers  v.  Buckley,  20  How.  (U.  S.)  84;  U.  S. 
v.  Cruikshank,  92  U.  S.  542. 

Maryland.  —  Foote  v.  State,  59  Md.  264. 

Massachusetts.  —  Com.  v.  Hitchings,  5  Gray 
(Mass.)  482;  Com.  v.  Murphy,  165  Mass.  66. 

New  York.  —  Barker  v.  People,  3  Cow.  (N. 
Y.)  686,  15  Am.  Dec.  322,  affirming  20  Johns. 
(N.  Y.)  457- 

Texas.  —  Martin  v.  Johnson,  11  Tex.  Civ. 
App.  628. 

Vermont.  — State  v.  Hodgson,  66  Vt.  134. 
Virginia.  —  Southern  Express  Co.  v.  Com., 
92  Va.  59. 

5.  State  Provisions.  —  See  State  v.  Robertson, 
15  Rich.  L.  (S.  Car.)  20,  and  the  constitutions 
of  the  various  states. 

6.  Fines  Should  Be  Fixed  with  Reference  to  Ob- 
ject to  Be  Accomplished.  —  Southern  Express  Co. 
v.  Com.,  92  Va.  59. 

Volume  XIII. 


Extent  of  Imposition.  FINES  AND  PENALTIES.  General  Principles. 


regulation  belong  to  the  legislature,  to  whose  discretion  and  judgment  the 
widest  latitude  must  be  conceded.1  The  courts  cannot  with  reason  or  pro- 
priety question  the  action  of  the  legislature,  or  control  or  restrain  its  discre- 
tion, in  the  matter  of  fixing  the  amount  of  a  fine,  except  where  the  minimum 
penalty  is  so  plainly  disproportioned  to  the  offense  or  act  for  which  it  is 
imposed  as  to  shock  the  sense  of  mankind.2 


1.  Regulation  of  Fines  a  Legislative  Function. 

—  Southern  Express  Co.  v.  Com.,  92  Va.  59. 
See  also  Lancaster  v.  Richardson,  4  Lans.  (N. 
Y.)  140.  .  . 

The  provision  of  the  Kentucky  Constitution 
forbidding  the  imposition  of  excessive  fines  is 
more  for  the  guidance  of  the  legislative  de- 
partment of  the  government  than  for  that  of 
the  judicial,  although  cases  might  arise  in 
which  the  courts  would  feel  bound,  under  that 
section,  to  refuse  their  sanction  to  laws  which 
imposed  excessive  fines.  Louisville,  etc.,  R. 
Co.  v.  Com.,  (Ky.  1898)  46  S.  W.  Rep.  207. 

2.  Courts  Will  Not  Interfere  with  Legislative 
Discretion  unless  Fine  Is  Flagrantly  Dispropor- 
tioned to  Offense.  —  Southern  Express  Co.  v. 
Com.,  92  Va.  59,  per  Riely,  J.;  State  v.  Rod- 
man, 58  Minn.  393. 

Fines  Held  Not  Excessive.  —  The  following 
cases  serve  to  illustrate  what  fines  have  been 
■considered  not  excessive  for  the  offenses  for 
which  they  were  imposed. 

Embezzlement.  —  A  fine  of  five  hundred  dol- 
lars in  addition  to  imprisonment,  for  the  em- 
bezzlement of  sixty-two  dollars  and  fifty  cents 
by  a  county  official.  State  v.  Borgstrom,  69 
Minn.  508. 

Fraud.  —  A  fine  of  one  thousand  dollars, 
with  an  alternative  of  imprisonment,  for  a 
criminal  fraud,  the  fruits  of  which  amounted 
to  over  nine  hundred  dollars.  Hathcock  v. 
State,  88  Ga.  91. 

Libel.  —  A  fine  of  one  thousand  dollars  in 
-addition  to  imprisonment,  for  a  criminal  libel. 
In  re  McDonald,  4  Wyoming  150. 

Obstructing  Highway.  —  A  maximum  fine  of 
five  hundred  dollars  in  addition  to  imprison- 
ment, for  wilfully  obstructing  a  highway,  no 
minimum  being  fixed,  and  the  punishment  in 
the  case  at  bar  having  been  assessed  at  a  fine 
■of  twenty  dollars  and  costs.  State  v.  Teeters, 
97  Iowa  458. 

Usurping  Office.  —  A  fine  of  one  thousand 
dollars  imposed  upon  an  ex-justice  of  the 
peace  who,  after  his  term  had  expired,  as- 
sumed to  act  as  justice  of  the  peace  wholly 
without  color  of  office;  this  in  consequence 
of  the  disastrous  consequences  of  his  acts  to 
those  direclly  and  indirectly  affected  thereby. 
Becker  v.  People,  156  111.  301,  affirming  55  111. 
App.  285. 

Violation  of  Liquor  Laws.  —  A  fine  of  not 
less  than  two  hundred  nor  more  than  one 
thousand  dollars  in  addition  to  imprisonment, 
for  a  first  offense  of  illegally  selling  liquor. 
State  v.  Barnes,  3  N.  Dak.  319. 

A  fine  of  not  less  than  three  hundred  nor 
more  than  one  thousand  dollars,  with  an 
.alternative  of  imprisonment  or  in  addition  to 
imprisonment,  for  the  same  offense.  Ex  p. 
Swann,  96  Mo.  44. 

A  fine  of  ten  dollars  and  costs  of  prosecution, 
in  addition  to  imprisonment,  for  the  same 
•offense.  Com.  v.  Hitchings,  5  Gray  (Mass.) 
482. 


A  fine  of  not  less  than  fifty  nor  more  than 
two  hundred  dollars  and  costs,  with  an 
alternative  of  imprisonment,  for  the  first 
offense,  and  a  fine  of  not  less  than  one  hun- 
dred nor  more  than  five  hundred  dollars  in  ad- 
dition to  imprisonment,  for  every  subsequent 
offense  of  the  safne  nature.  People  v.  Whit- 
ney, 105  Mich.  622. 

A  fine  of  not  less  than  one  hundred  nor  more 
than  five  hundred  dollars,  with  an  alternative 
of  or  in  addition  to  imprisonment,  for  a  first 
offense  of  such  character  by  a  druggist.  Luton 
v.  Newaygo  Circuit  Judge,  69  Mich.  610. 

A  fine  of  not  less  than  one  h  undred  nor  more 
than  five  hundred  dollars  in  addition  to  im- 
prisonment, for  keeping  a  place  where  liquors 
were  illegally  sold.  State  v.  Becker,  3  S. 
Dak.  29. 

A  fine  of  fifty  dollars  in  addition  to  impris- 
onment, for  lhe  same  offense.  Pervear  v. 
Com.,  5  Wall.  (V.  S.)  475- 

A  statute  imposing  a  fine  of  not  less  than 
two  hundred  dollars  nor  more  than  one  thou- 
sand dollars  in  addition  to  imprisonment,  for 
violation  of  a  restraining  order  forbidding  the 
sale  of  intoxicating  liquors,  under  the  South 
Carolina  Dispensary  Law,  the  sentence  in  the 
case  at  bar  being  to  the  minimum  fine  and  im- 
prisonment therein  provided  for.  Ex  p. 
Keeler,  45  S.  Car.  537.  See  also  People  v. 
Crotty,  22~N.  Y.  App.  Div.  77. 

Violation  of  Game  Laws.  —  A  fine  of  not  less 
than  fifty  nor  more  than  one  hundred  dollars, 
with  an  alternative  of  imprisonment,  for  each 
and  every  animal  caught,  taken,  killed,  or  had 
in  possession  or  under  control,  in  violation  of 
the  game  laws.  State  v.  Rodman,  58  Minn. 
393;  State  v.  Northern  Pac.  Express  Co.,  58 
Minn.  403. 

Various  punishments  not  exceeding  in  any 
case  a  fine  of  one  hundred  dollars,  with  an 
alternative  of  or  in  addition  to  imprisonment, 
for  violations  of  the  game  laws.  State  v.  De 
Lano,  80  Wis.  259. 

Gaming  House.  —  A  fine  of  eight  hundred 
dollars  for  keeping  and  maintaining  a  gaming 
house  where  persons  were  permitted  habitually 
to  assemble  and  bet  and  win  or  lose  money 
with  each  other  or  with  the  owner.  Bollinger 
v.  Com.,  98  Ky.  574. 

Carrying  on  Business  Without  License.  —  A 
minimum  fine  for  carrying  on  business  for 
which  a  license  is  required  without  having 
first  obtained  such  license,  of  not  less  than 
double  the  amount  required  for  the  license. 
Frese  v.  State,  23  Fla.  267. 

Excessive  Charges  by  Express  Companies.  —  A 
minimum  fine  or  forfeiture  of  one  hundred 
dollars  for  a  charge  by  an  express  company  in 
excess  of  that  allowed  by  statute.  Southern 
Express  Co.  v.  Com.,  92  Va.  59. 

Failure  of  Railroad  Company  to  Give  Required 
Signals  at  Crossings.  —  A  penalty  of  not  less 
than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  imposed  upon  railroad  com- 
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Failure  to  Fix  Maximum.  —  Nor  can  a  statute  be  declared  unconstitutional 
because  it  fails  to  fix  a  maximum  limit  to  the  fines  which  it  authorizes  for 
the  mere  possibility  that  under  it  a  court  or  jury  might  inflict  an  excessive'fine 
cannot  render  the  statute  void  Were  a  court  or  jury  to  impose  an  excessive 
fine,  the  wrong  or  vice  would  be  in  the  sentence  or  verdict  merelv  and  it 
should  be  reversed  or  set  aside.1 

2.  How  Amount  of  Fine  or  Penalty  in  Individual  Cases  Is  Determined  —  The 
statute  providing  for  a  fine  or  penalty  usually  either  fixes  the  amount  thereof 
definitely  or  prescribes  certain  maximum  and  minimum  limits  within  which 
the  court  or  the  jury  may  fix  any  amount  it  sees  fit  as  the  punishment  in  any 
individual  case.2  In  either  case,  the  fine  or  penalty  imposed  cannot  be  either 
more  or  less  than  the  amounts  so  fixed  by  statute.3 

3.  Interest  —  a.  On  Penalty.  —  It  would  seem  to  be  the  rule  that  in  the 
absence  of  any  statute  providing  otherwise,  interest  does  not  run  'upon  a 
penalty  which  has  been  incurred;  but  that  after  the  offender's  liability  has 
been  merged  into  a  judgment,  interest  will  run  on  such  judgment  * 


panies  for  failure  to  give  the  required  signals 
when  their  trains  are  approaching  highway 
crossings,  the  verdict  in  the  case  at  bar  hav- 
ing fixed  the  fine  at  four  hundred  dollars. 
Louisville,  etc.,  R.  Co.  v.  Com.,  (Ky.  1898^46 
S.  W.  Rep.  207. 

Fines  Held  Excessive  —  Cumulative  Sentence.  — 
A  cumulative  sentence  on  seventy-two  differ- 
ent counts  for  violations  of  a  city  ordinance, 
of  a  fine  of  ten  dollars  on  each  count,  making 
a  total  fine  of  seven  hundred  and  twenty  dol- 
lars, is  in  violation  of  the  constitutional  pro- 
hibition against  excessive  fines,  where  the 
seventy-two  offenses  are  charged  to  have  been 
committed  within  the  space  of  one  hour  and 
forty  minutes,  each  occurring  within  one  and 
a  half  minutes  after  the  one  preceding.  State 
v.  Whitakar,  48  La.  Ann.  527.  See  also  Por- 
ter r.  Dawson  Bridge  Co.,  157  Pa.  St.  367,  33 
W.  N.  C.  (Pa.)  267;  Parks  v.  Nashville,  etc., 
R.  Co.,  13  Lea  (Tenn.)  1,  49  Am.  Rep.  655. 

1.  Failure  to  Fix  Maximum  Fine  Does  Not 
Render  a  Statute  Unconstitutional.  —  Frese  v. 
State,  23  Fla.  267;  In  re  Yell,  107  Mich.  228; 
Martin  v.  Johnson,  n  Tex.  Civ.  App.  628; 
Southern  Express  Co.  v.  Com.,  92  Va.  59.  See 
also  State  v.  Fackler.  91  Wis.  418. 

2.  Amount  of  Fine  May  Be  Left  to  Court  or  Jury 
Within  Limits  Fixed  by  Statute.  —  See  the  fol- 
lowing cases: 

Alabama.  —  Nelson  v.  State,  46  Ala.  186. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Com 
(Ky.  1898)  46  S.  W.  Rep.  207. 

Michigan.  —  People  v.  Whitnev,  105  Mich. 
622;  Luton  v.  Newaygo  Circuit  Judge,  60 
Mich.  610. 

Minnesota.  —  State  v.  Rodman.  58  Minn.  393; 
State  v.  Northern  Pac.  Express  Co.,  58  Minn' 
403. 

Missouri. — Exp.  Swann,  96  Mo.  44. 

New    York.  —  Lancaster  v.   Richardson,  4 
Lans.  (N.  Y.)  140. 

North  Dakota.  —  State  v.  Barnes,  3  N  Dak 
319- 

South  Carolina.  —  Ex  p.  Keeler,  45  S  Car 
537- 

South    Dakota.  —State     v.    Becker,    3  S. 
Dak.  29. 

Wisconsin.  —  State  v.  De  Lano,  80  Wis.  259. 
Canada.  —  Snell  v.  Belleville,  30  U.  C.  Q. 
B.  81. 
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But  where  a  statute  provides  that  the  iury 
shall  fix  and  determine  the  amount  of  a  fine  or 
penalty,  the  court  cannot  fix  it.  Nelson  v 
State,  46  Ala.  186. 

Magistrate  Cannot  Impose  Fine  Not  Authorized 
by  Statute.  —  A  magistrate  has  no  power  to  ad- 
judge a  continuing  fine  of  a  certain  amount 
each  week  in  the  future  in  case  of  a  failure  to 
remove  a  nuisance  the  removal  of  which  he 
has  ordered.  No  Act  of  Parliament  warrants 
such  a  judgment.  Reg.  v.  Huber,  15  U.  C 
Q-  B.  589.  '  5 

3.  Fine  or  Penalty  Cannot  Be  More  or  Less  than 
Amount  Prescribed  by  Statute.  —  Broadwell  v 
Conger,  2  N.  J.  L.  195;  Adams  v.  Scull,  3  N. 
J.  L.  311;  Steelman  -v.  Bolton,  2  N.  J.  L.  303- 
Fitzgerald  v.  State,  4  Wis.  395:  Haney  v 
State,  5  Wis.  529;  Taylor  v.  State,  35  Wis.  298. 
See  also  Scudder  v.  Bloomfield,  3  N.  J.  L.  506. 

Costs.  —  A  statute  authorizing  merely  the  im- 
position of  a  fine  between  certain  minimum 
and  maximum  limits  does  not  warrant  the 
imposition  of  costs  of  prosecution  as  a  part  of 
the  punishment.    Taylor  v.  State,  35  Wis.  298. 

A  statute  requiring  fines  and  penalties  im- 
posed on  appeal  to  be  double  the  amount 
imposed  in  the  court  below  does  not  include 
costs.    Lord  v.  State.  37  Me.  177. 

4.  Rule  as  to  Interest  on  Penalty.  —  In  New- 
ton First  Nat.  Bank  v.  Turner,  3  Kan.  App. 
352,  it  was  held  that  where  a  person  violates  a 
law  for  the  violation  of  which  a  punishment, 
penalty,  or  forfeiture  is  prescribed,  the  judg- 
ment of  the  court  should  be  for  the  amount 
prescribed  by  the  statute,  and  should  not  in- 
clude interest  thereon  from  the  time  of  the 
violation,  as  the  statutes  of  Kansas  do  not  pro- 
vide for  interest  on  such  penalties;  but  that 
after  the  penalty  is  merged  into  a  judgment, 
such  judgment,  under  the  statutes,  draws  in- 
terest from  the  date  of  its  rendition. 

Where  there  is  no  averment  cf  any  vex- 
atious or  unreasonable  delay  on  the  part  of 
the  defendant  and  the  court  is  satisfied  that 
the  defense  was  interposed  in  good  faith,  in- 
terest upon  the  amount  of  a  judgment  for  a 
penalty  should  be  allowed  only  from  the  date 
of  the  rendition  of  the  judgment,  and  not  from 
the  date  of  the  filing  of  the  complaint.  State 
v.  Owsley,  17  Mont.  94. 
See  generally  the  title  Interest. 
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b   On  Fine.  —  In  Texas  it  has  been  held  that  while  a  fine  is  a  judgment, 
it  is  not  within  the  intention  of  a  law  allowing  interest  upon  judgments. 

4  Incurring  of  Several  Penalties  by  a  Single  Unlawful  Act.  —  It  is  quite 
possible  for  several  penalties  to  be  incurred  by  a  single  unlawful  act.  But  a 
statute  will  not  be  construed  as  subjecting  a  person  to  two  or  more  penalties 
for  the  same  act  if  such  construction  can  reasonably  be  avoided. 

5  Cumulation  of  Penalties.  —  In  England  it  is  considered  that  when  an  act 
for  which  a  penalty  is  provided  is  single  in  its  nature,  each  repetition  of  the 
act  subjects  the  offender  to  a  separate  penalty.*  But  it  has  been  held  in 
several  cases  in  New  York  and  Tennessee  that  when  a  statute  of  a  remediaL 
rather  than  a  punitive  nature  has  created  a  penalty  for  violations  of  its  provi- 
sions but  has  omitted  the  words  "for  each  and  every  offense,'  one  penalty 
only  can  be  recovered  in  an  action  therefor,  no  matter  how  many  times  the 
act  or  omission  for  which  the  penalty  was  provided  had  occurred  prior  to  the 
bringing  of  the  action.5  .  .  . 

Rule  as  to  Offenses  of  Continuing  Nature.  —  When  the  prohibited  act  IS  continuing 

in  its  nature,  an  offender  does  not  subject  himself  to  cumulative  penalties, 
but  incurs  only  one  penalty  up  to  the  time  when  an  action  theiefor  is  com- 
menced,6 unless  a  legislative  intent  that  penalties  shall  accumulate  is  clearly 

Mix  v.  New  York  Cent.  R.  Co.,  47  N.  Y.  678; 
Micks  v.  New  York,  etc.,  R.  Co.,  49  N.  Y.  654; 
Foote  v.  New  York  Cent.,  etc.,  R.  Co.,  50  N. 
Y.  693;  Barker  v.  New  York  Cent.,  etc.,  R. 
Co.,  61'  N.  Y.  655;  Parks  v.  Nashville,  etc.,  R. 
Co. I  13  Lea  (Tenn.)  1,  49  Am.  Rep.  655.  See 
also  Casey  v.  New  York,  etc.,  R.  Co.,  49  N.  Y. 
675. 

6.  Continuing  Offense  —  Penalties  Not  Cumula- 
tive. —  Garrett  v.  Messenger,  L.  R.  2  C.  P.  583,. 
36  L.  J.  C.  P.  337,  16  L.  T.  N.  S.  414,  15  W. 
R.  164,  10  Cox  C.  C.  498;  Pilcher  v.  Stafford, 
4  B.  &  S.  775,  n6  E.  C.  L.  775,  33  L.  J.  M.  C. 
113;  Crepps  v.  Durden,  2  Cowp.  640;  Friede- 
borri  v.  Com.,  113  Pa.  St.  242,  57  Am.  Rep.  464. 
See  also  Reg.  v.  Brown,  (1895)  1  Q.  B.  119,  64 
L.  J.  M.  C.  1,  15  Reports  59,  72  L.  T.  N.  S.  22, 
43  W.  R.  222,  59  J.  P.  485;  Exf.  Papin,  15  L. 
C.  Jur.  334. 

Penalty  Provided  "for  Every  Such  Offense."  — 
The  English  Apothecaries  Act  of  1815  (55  Geo. 
III.,  c.  194,  §  20)  provided  that  if  any  person 
should  "  practice"  as  an  apothecary  without 
having  obtained  the  required  certificate,  he 
should  "for  every  such  offense"  forfeit  and 
pay  the  sum  of  twenty  pounds.  A  certain 
person,  without  a  certificate,  gave  medical  ad- 
vice and  supplied  medicines  to  three  other 
persons  at  different  times  on  the  same  day. 
It  was  held  that  the  three  acts  constituted  but 
one  continuous  offense  of  "  practicing  "  with- 
out a  certificate,  and  the  offender  was  liable  to 
but  one  penalty.  Apothecaries  Co.  v.  Jones, 
(1S93)  1  Q.  B.  89,  5  Reports  101,  67  L.  T.  N.  S. 
677,  41  W.  R.  267,  17  Cox  C.  C.  58S,  57  J- 
P.  56. 

Selling  Liquor  Without  License  —  Penalty  "  for 
Each  Offense."  —  Under  a  statute  forbidding  the 
sale  of  liquors  without  a  license,  and  the  sale 
of  liquor  to  be  drunk  on  the  premises  without 
having  entered  into  the  required  recognizance, 
and  providing  a  penalty  "  for  each  offense," 
a  person  can  be  subjected  to  but  one  penalty 
for  several  unlawful  sales  made  before  the 
action  for  the  penalty  was  commenced,  for  the 
words  "  for  each  offense  "  refer  to  the  two  dis- 
tinct offenses  created  by  the  statute,  and  not 
Volume  XIII. 


1.  Fine  Does  Not  Bear  Interest.  —  State 
Steen,  14  Tex.  396.    See  generally  the  title 
Interest. 

2.  Several  Penalties  May  Be  Incurred  by  a 
Single  Unlawful  Act.  —  People  v.  M'Fadden,  13 
Wend.  (N.  Y.)  396.  See  also  Town  v.  Lam- 
phere,  34  Vt.  365;  Hall  v.  Adams,  2  Aik.  (Vt.) 
130;  Saunders  v.  Baldy,  6  B.  &  S.  791,  118  E. 
C.  L.  791,  12  Jur.  N.  S.  334,  13  L.  T.  N.  S.  322. 

Under  a  statute  creating  a  penalty  of  a  cer- 
tain amount  for  "  every  tree  "  cut  and  carried 
away  from  the  lands  of  the  state,  many  trees 
may  be  cut  and  many  penalties  incurred  by 
one  act  of  trespass.  The  form  in  which  the 
penalty  is  given  seems  to  be  but  a  mode  of 
ascertaining  the  amount  to  be  recovered. 
People  v.  M'Fadden,  13  Wend.  (N.  Y.)  396. 

3.  Construction  that  One  Act  May  Subject  to 
Several  Penalties  Not  Favored.  —  Central  R.  Co. 
v.  Green,  86  Pa.  St.  427,  27  Am.  Rep.  718;  Hill 
v.  Williams,  14  S.  &  R.  (Pa.)  287;  Porter  v. 
Dawson  Bridge  Co.,  157  Pa.  St.  367. 

Only  a  single  penalty  can  be  recovered  for 
harboring  smuggled  goods  which  were  all 
bought  and  concealed  at  one  time,  though  the 
goods  be  discovered  and  seized  at  different 
times.    Reg.  v.  Aumond,  2  U.  C.  Q.  B.  166. 

4.  Separate  Penalty  Incurred  by  Each  Unlawful 
Act.  —  Milnes  v.  Bale,  L.  R.  10  C.  P.  591,  44 
L.  I.  C.  P.  336,  33  L-  T.  N.  S.  174,  23  W.  R. 
660";  In  re  Hartley,  31  L.  J.  M.  C.  232. 

Simultaneous  Violations  of  Statute  —  One  Pen- 
alty Incurred  —  Amount  Thereof.  —  The  London 
Coal  Act(i  &  2  Wm.  IV.,  c.  76,  §  57)  imposed 
on  sellers  of  coal  a  penalty  not  exceeding  five 
pounds  for  every  sack  found  deficient  in 
weight.  Out  of  a  number  of  sacks  sent  out  to 
a  purchaser  at  the  same  time  under  one  con- 
tract, seventeen  were  found  deficient.  It  was 
held  that  the  seller  was  liable  to  one  penalty 
of  eighty-five  pounds,  and  not  to  seventeen 
penalties  of  five  pounds  each.  Collins  z<.  Hop- 
wood,  15  M.  &  W.  459,  16  L.  J.  Exch.  124. 

5.  Recovery  Limited  to  One  "Penalty.  —  Fisher 
v.  New  York  Cent.,  etc.,  R.  Co.,  46  N.  Y.  644; 
Sturgis  v.  Spofford,  45  N.  Y.  446;  Fritsche  v. 
New  York  Cent.,  etc.,  R.  Co.,  47  N.  Y.  660; 
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Method  of  Imposition 


FINES  AND  PENALTIES. 


or  Recovery. 


expressed.1 

VII.  Method  of  Imposition  or  Recovery— 1.  Fines.  —  A  fine  is  usually 
imposed  by  a  court  of  law  as  the  termination  of  and  judgment  in  a  criminal 
prosecution,  or  in  a  summary  proceeding  as  for  a  contempt.2 

2.  Penalties  —  statutory  Form  of  Action.  —  A  penalty  is  usually  recovered  in  a 
civil  action,3  the  form  of  which  is,  in  some  instances,  designated  by  general 
law  or  by  the  particular  penal  statutes.  There  is  but  little  uniformity  in  such 
statutes.4 

Action  of  Debt.  —  Where  no  particular  form  of  action  is  thus  expressly  pointed 
out,  and  in  some  jurisdictions  by  express  statutory  provision,  the  proper  pro- 
ceeding for  the  recovery  of  a  penalty  is  by  an  action  or  information  of  debt,5 

to  each  unlawful  sale.    Washburn  v.  M'Inroy, 
7  Johns.  (N.  Y.)  134. 

1.  Legislative  Intent  that  Penalties  Shall  Ac- 
cumulate. —  Missouri  Laws  of  1881,  p.  77,  im- 
posing on  railroad  companies  the  duty  of 
maintaining  passenger  depots  at  every  rail- 
road crossing,  and  providing  that  for  each  day 
after  a  certain  specified  day  that  a  railroad 
company  shall  fail  to  provide  such  depots,  the 
delinquent  shall  forfeit  and  pay  the  sum  of 
twenty-five  dollars,  clearly  means  that  the 
penalties  are  to  accumulate  and  that  the 
amount  specified  is  to  be  imposed  for  each  clay 
of  delinquency,  and  it  cannot  be  held  that 
after  several  years'  delinquency  merely  one 
penalty  of  twenty-five  dollars  can  be  recovered. 
State  v.  Kansas  City,  etc.,  R.  Co.,  32  Fed. 
Rep.  722. 

2.  Practice  Relating  to  Fines.  —  See  the  title 

Finks  and  Costs  in  Criminal  Cases,  8  Encyc. 
of  Pl.  and  Pr.  957. 

Action  at  Law.  —  In  State  v.  Carr,  6  Oregon 
333,  it  was  held  that  a  proceeding  by  indict- 
ment was  "  an  action  at  law  "  within  the 
m  .ming  of  a  statute  providing  that  all  fines 
under  it  should  be  recovered  by  such  an  ac- 
tion. The  words  quoted  should  not  be  held  to 
mean  only  a  civil  action  at  law. 

3.  Penalty  Recoverable  in  Civil  Action.  — 
Atchcson  v.  Everitt,  1  Cowp,  391;  Caldwell  v. 
Wright,  25  111.  App.  74;  People  v.  Waterbury, 
44  Hun  (N.  Y.)  493;  West  v.  Rawson,  40  W. 
Va.  480;  State  v.  Grove,  77  Wis.  448.  Com- 
pare Reg.  v.  Sullivan,  8  Ir.  C.  L.  Rep.  404; 
Snowden  v.  State,  69  Md.  203;  New  York  v 
Walker,  4  E.  D.  Smith  (N.  Y.)  258.  See,  for  a 
full  treatment  of  penal  actions,  the  title  Pen- 
alties and  Penal  Actions,  16  Encyc.  of  Pl. 
and  Pr.  229. 

Penalty  Not  Recoverable  in  Criminal  Proceed- 
ing. —  A  penalty  given  by  a  statute  cannot  L  e 
recovered  in  a  criminal  proceeding.  Ewbanks 
v  Ashley,  36  111.  177;  Fowler  v.  U.  S.,  1 
Wash.  Ter.  3. 

Preponderance  of  Evidence  Is  Sufficient.  —  I  n 
an  action  for  a  statutory  penalty  the  jury  may 
find  for  the  plaintiff  when  it  is  reasonably  sat- 
isfied that  he  has  proved  his  case  by  a  prepon- 
derance of  evidence;  it  is  not  necessary  that 
the  plaintiff  should  establish  his  case  beyond  a 
reasonable  doubt.  Louisville,  etc.,  R.  Co.  v. 
Hill,  115  Ala.  334;  People  v.  Briggs.  47  Hun 
<N.  Y.)  266.  Compare  Ewbanks  v.  Ashley,  36 
111.  177,  in  which  case  the  court  said  "  In 
prosecutions  for  penalties  and  forfeitures,  the 
offense  must  be  established  by  full  proof." 

Practice  Relating  to  Penalties.  —  For  a  full 
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treatment  of  the  subject  of  penal  and  qui  tarn 
actions,  see  the  title  Penalties  and  Penal 
Actions,  16  Encyc.  of  Pl.  and  Pr.  229. 

4.  Statutory  Form  of  Action.  —  United  States. 

—  U.  S.  v.  Elliot,  25  Fed.  Cas.  No.  15,043. 
Kentucky.  —  Com.  v.  Grand   Cent.  Bldg., 

etc.,  Assoc..  97  Ky.  325;  Com.  v.  Long,  (Ky.' 
1895)  30  S.  W.  Rep.  628. 

Maine.  —  State  v.  Grand  Trunk  R.  Co.  no 
Me.  189.  v 
Massachusetts.  —  Levy  v.  Gowdy,  2  Allen 
(Mass.)  320;  Nye  v.  Lamphere,  2  Gray  (Mass.) 
295;  Colburn  v.  Swett,  I  Met.  (Mass.)  232; 
Sturbridgc  v.  Winslow,  21  Pick.  (Mass.)  83; 
Peabody  v.  Hayt,  10  Mass.  36. 

Michigan.  —  Canal  St.  Gravel-Road  Co.  v. 
Paas,  95  Mich.  372;  People  v.  Brady,  90  Mich. 
459;  Fox  v.  Francher,  66  Mich.  536;  Woods  v. 
Ayres,  39  Mich.  345;  Pettinger  v.  People,  20 
Mich.  336,  distinguishing  People  v.  Carpenter, 
1  Mich.  273;  People  v.  Hart,  I  Mich.  467. 

Missouri.  —  State  v.  Stewart,  47  Mo.  382; 
State  v.  Amor,  77  Mo.  568;  State  v.  Wabash^ 
etc.,  R.  Co.,  89  Mo.  562;  State  v.  Hannibal, 
etc.,  R.  Co.,  89  Mo.  571;  State  v.  Slaughter,  17 
Mo.  App.  142;  State  v.  Mackin,  51  Mo.  App. 
129;  In  re  Green,  40  Mo.  App.  491. 

New  Hampshire.  —  Purinton  v.  Ladd  58  N 
H.  596. 

Wisconsin.  —  Carter  v.  Dow,  16  Wis.  298; 
State  v.  Grove,  77  Wis.  448. 

5.  Debt  the  Proper  Form  of  Action  —  England. 

—  College  of  Physicians  v.  Salmon,  1  Ld. 
Raym.  680;  Rex  v.  Robinson,  2  Burr.  803; 
Collinson  v.  Newcastle,  etc.,  R.  Co.,  I  C.  &  K. 
546,  47  E.  C.  L.  546;  Adley  v.  Reeves,  2  M.  & 
S.  53;  Shepherd  v.  Hills,  11  Exch.  55:  Todd 
v.  Robinson,  12  Q.  B.  Div.  530,  53  L.  J.  Q.  B 
251,  50  L.  T.  N.  S.  298,  32  W.  R.  858,  48  J.  P 
694. 

Canada.  —  Church  v.  Richards,  6  U.  C.  O 
B.  562.  * 
United  States.  —  U.  S.  v.  The  C.  B.  Church  I 
Woods  (U.  S.)  275;  U.  S.  v.  Willetts,  5  Ben. 
(U.  S.)  220;  Matter  of  Rosey,  6  Ben.  (U.  S.) 
507,  20  Fed.  Cas.  No.  12,066;  Stockwell  v.  U. 
S.,  13  Wall.  (U.  S.)53i;  Matter  of  Vetterlein, 
13  Blatchf.  (U.  S.)44;  The  Ranier,  Deady  (U. 
S.)  438;  Jacob  v.  U.  S.,  1  Brock.  (U.  S.)'s20; 
Ex  p.  Marquand,  2  Gall.  (U.  S.)  552;  Parsons 
v.  Hunter,  2  Sumn.  (U.  S.)4i9;  Matthews  v. 
Oftiey,  3  Sumn.  (U.  S.)  115;  U.  S.  v.  Simms,  I 
Cranch  (U.  S.)  252;  U.  S.  v.  Laescki,  29  Fed. 
Rep.  699;  Adams  v.  Woods,  2  Cranch  (U.  S.) 
336;  Walsh  v.  U.  S.,  3  Woodb.  &  M.  (U.  S.' 
341:  The  Nashville,  4  Biss.  (U.  S.)  188,  17  Fed. 
Cas.  No.  10,023;  Washington  v.  Fowler,  4 
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or,  in  those  states  where  common-law  forms  have  been  abolished,  the  civil 
action  which  has  taken  the  place  of  debt.1 

3.  Forfeitures.  —  Proceedings  to  enforce  forfeitures  are  usually  by  informa- 
tion or  libel  in  rem  against  the  property  alleged  to  have  been  forfeited.* 

4.  Time  for  Bringing  Action.  —  The  questions  as  to  the  time  within  which 
an  action  to  recover  a  penalty  or  enforce  a  forfeiture  must  be  commenced  will 
be  treated  in  another  portion  of  this  work.3 

VIII.  Methods  of  Enforcing  Payment  of  Fines  —  1.  Scope  of  Section.  — 
The  question  of  the  various  methods  of  enforcing  payment  of  fines  has 
received  a  very  thorough  and  comprehensive  treatment  in  its  appropriate  place 
elsewhere,4  and  this  section  will  be  confined  to  a  mere  general  statement  of 
the  methods  usually  employed. 

2.  Execution.  —  An  execution  may  be  issued  and  levied  on  the  property  of 
a  defendant  for  the  purpose  of  obtaining  satisfaction  of  a  fine  imposed  upon 
him.5 

Alta  Tel.  Co.,  15  Cal.  473;  Com.  v.  Avery,  14 
Bush  (Ky.)  625,  29  Am.  Rep.  429;  Katzenstein 
v.  Raleigh,  etc.,  R.  Co.,  84  N.  Car.  688.  See 
also  Insley  v.  U.  S.,  150  U.  S.  512;  U.  S.  v. 
Grant,  55  Fed.  Rep.  414;  Durham  v.  State,  117 
Ind.  477;  Western  Union  Tel.  Co.  v.  Taylor, 
84  Ga.  408;  Gadsden  v.  Woodward,  103  N.  Y. 
242. 

2.  Proceeding    to   Enforce    Forfeiture.  —  The 

Palmyra,  12  Wheat.  (U.  S.)  1;  Coffey  v.  U.  S., 
116  U.  S.  427;  Boyd  v.  U.  S.,  116  U.  S.  616; 
U.  S.  v.  Zucker,  161  U.  S.  475;  U.  S.  v.  Elliot, 
25  Fed.  Cas.  No.  15,043;  U.  S.  v.  396  Barrels 
Distilled  Spirits,  28  Fed.  Cas.  Nos.  16,502, 
16,503,  16,504;  The  Samuel,  1  Wheat.  (U.  S.) 
9.  In  the  case  last  cited  the  court  said:  "A 
libel  on  a  seizure,  in  its  terms  and  in  its 
essence,  is  an  information." 

3.  Time  for  Bringing  Action.  —  See  the  title 
Limitation  of  Actions. 

4.  Enforcement  of  Fines.  —  See  the  title  Fines 
and  Costs  in  Criminal  Cases.  8  Encyc.  of 
Pl.  and  Pr.  964  et  seq. 

5.  Execution  May  Issue  for  Satisfaction  of  Fine 
—  England.  —  King  v.  Speed,  1  Salk.  379;  Rex 
v.  Woolf,  2  B.  &  Aid.  609,  1  Chit.  Rep.  583,  18 
E.  C.  L.  171;  Rex  v.  Carlile,  1  D.  &  R.  474>  16 
E.  C.  L.  50,  1  Chit.  Cr.  L.  611. 

Arkansas.  —  Hall  v.  Doyle,  35  Ark.  445; 
Cheaney  v.  State,  36  Ark.  74. 

California.  —  Grady  v.  Superior  Ct.,  64  Cal. 
155;  People  v.  Brown,  113  Cal.  35. 

Georgia.  —  McMeekin  v.  State.  48  Ga.  335. 
Illinois.  —  Bloomington  v.  Heiland,  67  111. 
280;  Matter  of  Bollig,  31  111.  89. 

Kentucky.  —  Steele  v.  Com.,  3  Dana  (Ky.) 
84;  Faris  v.  Com.,  3  B.  Mon.  (Ky.)  79. 
Minnesota.  —  In  re  Shaw,  31  Minn.  44. 
New  Hampshire.  —  See  State  v.  Robinson, 
17  N.  H.  263. 

New  York.  —  Kane  v.  People,  8  Wend.  (N. 
Y.)  203. 

Ohio.  —  Huddleson  v.  Ruffin,  6  Ohio  St.  604. 
Pennsylvania.  —  McNamara  v.  Earley,  2  Pa. 
Co.  Ct.  Rep.  491. 

Tennessee.  —  See  Cagle  v.  State,  6  Humph. 
(Tenn.)  391. 

Texas.  —  Ex  p.  Dickerson,  30  Tex.  App. 
448. 

Virginia. — Shiflett  v.  Com.,  90  Va.  386; 
Pifer  v.  Com.,  14  Gratt.  (Va.)  716. 

West  Virginia.  —  Gill  v.  State,  39  W.  Va. 
479,  45  Am.  St.  Rep.  928. 
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Cranch  (C.  C.)  458.  See  also  U.  S.  v.  Colt,  I 
Pet.  (C.  C.)  145;  U.  S.  v.  Stocking,  87  Fed. 
Rep.  857. 

Alabama.  —  State  v.  Fillyaw,  3  Ala.  735; 
Russell  v.  Irby,  13  Ala.  131 ;  Rogers  v. 
Brooks,  99  Ala.  31. 

Connecticut.  —  U.  S.  v.  Allen,  4  Day  (Conn.) 
474. 

Delaware.  —  Hukill  v.  Bailey,  1  Harr.  (Del.) 
448. 

Illinois.  — Vaughan  v.  Thompson,  15  111.  39; 
Ewbanks  v.  Ashley,  36  HI-  177;  Proctor  v. 
People,  24  111.  App.  599;  Chicago  v.  Enright, 
27  111.  App.  559;  Durbin  v.  People,  54  111.  App. 
101;  Robley  v.  Culwell,  69  111.  App.  272;  Carle 
v.  People,  12  111.  285;  Israel  v.  Jacksonville,  2 
111.  290.  See  also  Jacksonville  v.  Block,  36  111. 
507. 

Indiana.  —  Western  Union  Tel.  Co.  v. 
Scircle,  103  Ind.  227;  Durham  v.  State,  117 
Ind.  477- 

Kentucky.  — Coxa.,  v.  Avery,  14  Bush  (Ky.) 
625,  29  Am.  Rep.  429. 

Louisiana.  —  State  v.  Williams,  7  Rob.  (La.) 
252. 


Maine.  —  Rockland  v.  Farnsworth,  87  Me. 


473- 

Maryland.  —  Ordway  v.  Central  Nat.  Bank, 
47  Md.  217,  28  Am.  Rep.  455. 

Mississippi. — State  v.  Baker,  47  Miss.  88; 
Mobile,  etc.,  R.  Co.  v.  State,  51  Miss.  137. 

Missouri.  —  See  Ellis  v.  Whitlock,  10  Mo. 
781. 

New  Hampshire.  —  Bishop  v.  Marshall,  5  N. 
H.  407. 

New  Jersey.  —  Campbell  v.  Board  of  Phar- 
macy, 45  N.  J.  L.  241. 

New  York.  —  Smith  v.  Merwin,  15  Wend. 
(N.  Y.)  185. 

North  Carolina.  —  Martin  v.  Martin,  5  Jones 
L.  (50  N.  Car.)  349.  See  also  Albright  v.  Tap- 
scott,  8  Jones  L.  (53  N.  Car.)  473. 

Ohio.  —  Hade  v.  McVay,  31  Ohio  St.  231. 

Pennsylvania.  —  See  Bartolett  v.  Achey,  38 
Pa.  St.  273;  Wilcox  v.  Knoxville,  2  Pa.  Dist. 
Rep.  721. 

Virginia.  —  Russell  v.  Louisville,  etc.,  R. 
Co.,  93  Va.  322. 

Washington.  —  Fowler  v.  U.  S.,  r  Wash. 
Ter.  3. 

1.  Recovery  by  Civil  Action  Which  Has  Replaced 
Debt.  —  Johnston  v.  Klopsch,  88    Fed.  Rep. 
692;  U.  S.  v.  Zucker,  161  U.  S.  475;  Thurn  v. 
13  C.  of  L.— 5 


Methods  of  Enforcing  FINES  AND  PENALTIES. 


Payment  of  Fines. 


3.  Imprisonment  —  a.  Power  to  Imprison  for  Nonpayment.  —  It  is  a 
very  usual  provision  of  statutes  providing  for  fines  to  provide  further  that  one 
who  refuses  to  pay  a  fine  lawfully  imposed  may  be  imprisoned  therefor." 
And  it  has  been  said  that  where  power  to  impose  a  fine  is  given  to  a  court  it 
follows  as  a  necessary  consequence  that  it  may  imprison  for  nonpayment,  even 
though  such  power  is  not  conferred  by  the  express  provisions  of  the  statute 
authorizing  the  fine.2 

b.  Constitutionality  of  Imprisonment.  —  Such  imprisonment  and  the 
statutes  providing  therefor  have  been  repeatedly  held  not  to  be  in  violation  of 
constitutional  prohibitions  against  imprisonment  for  debt,  on  the  ground  that 
a  fine  is  not  a  debt  within  the  meaning  thereof.3 


1.  Imprisonment  for  Nonpayment  of  Fine. — 

Ex  p.  Halsted,  89  Cal.  471 ;  Ex  p.  Pells,  28  Fla. 
67;  Ex  p.  Peacock,  25  Fla.  478;  Exp.  McGee, 
(Oregon  1898)54  Pac.  Rep.  1091;  Manitowoc 
County  v.  Sullivan,  51  Wis.  115.  See  also  Mc- 
Kay v.  Woodruff,  77  Iowa  413;  In  re  Moore,  4 
Ohio  Cir.  Ct.  Rep.  237,  7  Ohio  Cir.  Dec.  575; 
State  v.  Robertson,  15  Rich.  L.  (S.  Car.)  17; 
Ovens  v.  Taylor,  19  U.  C  C.  P.  49. 

Execution  Not  a  Prerequisite  to  Imprisonment. 
—  A  defendant  may  be  imprisoned  immedi- 
ately upon  his  refusal  to  pay  a  fine  imposed 
upon  him.  It  is  not  essential  that  an  effort 
should  first  be  made  to  satisfy  the  fine  out  of 
his  goods.  Matter  of  Bollig,  31  111.  89;  Faris 
v.  Com.,  3  B.  Mon.  (Ky.)  79;  Shifiett  v.  Com., 
90  Va.  386.  See  also  Huddleson  v.  Ruffin,  6 
Ohio  St.  604. 

Sentence  to  Fine  and  Imprisonment  as  Punish- 
ment —  When  Imprisonment  for  Nonpayment  of 
Fine  Begins.  —  When  a  person  is  sentenced  to 
pay  a  fine  and  also  to  be  imprisoned  as  a  pun- 
ishment, the  term  of  imprisonment  for  the  en- 
forcement of  the  fine  will  begin  after  the 
expiration  of  the  term  of  imprisonment  in- 
flicted as  a  punishment.  Ex  p.  Tongate,  31 
Ind.  370;  Gannon  v.  Adams,  8  Gray  (Mass.) 
395;  Com.  v.  Long,  5  Binn.  (Pa.)  489. 

California  Rule  that  Imprisonment  as  Punish- 
ment Precludes  Imprisonment  for  Nonpayment  of 
Fine.  —  In  California  it  is  held  that  where  a 
judgment  of  imprisonment  has  been  rendered, 
and  also  a  judgment  of  fine,  there  can  be  no 
imprisonment  to  satisfy  the  fine.  Exp.  Rosen- 
heim, 83  Cal.  388;  People  v.  Hamberg,  84  Cal. 
475;  Lowrey  v.  Hogue,  85  Cal.  602;  People  v. 
Brown,  113  Cal.  35,  distinguishing  Ex  p.  Green, 
94  Cal.  387. 

Whether  Persons  Imprisoned  for  Nonpayment  of 
Fine  Can  Be  Required  to  Labor.  —  In  California 
it  is  held  that  persons  imprisoned  for  nonpay- 
ment of  a  fine  cannot  be  placed  at  hard  labor. 
"  The  power  to  provide  for  the  working  of 
prisoners  must  be  confined  to  such  prisoners 
as  are  consigned  to  the  county  jail  as  a  pun- 
ishment, and  not  to  cases  where  the  punish- 
ment inflicted  is  a  fine,  and  the  imprisonment 
a  means  adopted  for  its  collection."  In  re  Fil 
Ki,  80  Cal.  201.  See  also  Ex  p.  Kelly,  65  Cal. 
154;  Ex  p.  Arras,  78  Cal.  304.  But  compare 
Myers  v.  Stafford,  114  N.  Car.  234,  689. 

As  to  working  out  fines  see  infra,  this  sec- 
tion, Whether  Imprisonment  Satisfies  Fine. 

2.  Implied  Power  to  Imprison  for  Nonpayment 
of  Fine. —  Hanks  v.  Workman,  69  Iowa  600. 

A  statute  providing  for  the  discharge  of  a 
person  when  his  fine  is  not  paid  and  he  is  not 
able  to  pay  it  implies  that  he  may  be  com- 


06 


mitted  for  nonpayment  of  the  fine.  Harris  v. 
Com.,  23  Pick.  (Mass.)  280. 

Effect  of  General  Law  Authorizing  Imprison- 
ment. —  A  person  sentenced  to  pay  a  fine  may 
be  imprisoned  for  nonpayment  under  a  gen- 
eral law  authorizing  imprisonment  for  nonpay- 
ment of  fines,  though  the  particular  statute 
under  which  he  was  convicted  contains  no  pro- 
vision for  enforcement  of  the  fine  by  imprison- 
ment. People  v.  Markham,  7  Cal.  209;  Exp. 
Green,  94  Cal.  387;  Hanks  v.  Workman,  69 
Iowa  600.  See  also  State  v.  Paint  Rock  Coal, 
etc.,  Co.,  92  Tenn.  82,  36  Am.  St.  Rep.  68. 

Ohio  Doctrine  as  to  Distinction  Between  Statu- 
tory and  Common-law  Offenses.  —  In  Ohio  it  has 
been  held  that  in  the  case  of  statutory  offenses- 
the  court  could  not  imprison  the  defendant  for 
nonpayment  of  the  fine  imposed  unless  the 
statute  authorized  such  imprisonment,  but  it 
was  considered  that  the  power  to  commit  until 
the  fine  was  paid  did  exist  when  common-law 
jurisdiction  was  entertained.  Brown  v.  State, 
11  Ohio  281;  Bonsai  v.  State,  11  Ohio  72^ 
Lougee  v.  State,  n  Ohio  68. 

3.  Imprisonment  for  Nonpayment  of  Fines  Con- 
stitutional —  United  States.  — In  re  Sanborn,  52 
Fed.  Rep.  583. 

Alabama.  —  Lee  v.  State,  75  Ala.  29;  State 
v.  Leach,  75  Ala.  36;  Ex  p.  Joice,  88  Ala. 
131- 

California.  —  Ex  p.  Miller,  82  Cal.  454; 
Ex  p.  Chin  Yan,  60  Cal.  78;  Ex  p.  Kelly,  28 
Cal.  414;  People  v.  Markham,  7  Cal.  208; 
Ex  p.  Ellis,  54  Cal.  204;  Ex  p.  Baldwin,  60 
Cal.  432. 

Florida.  — Ex  p.  Bryant,  24  Fla.  279. 

Georgia.  —  Davis  v.  State,  22  Ga.  101 ;  Shiver 
v.  State,  23  Ga.  230. 

Illinois.  —  Kennedy  v.  People,  122  111.  649. 

Indiana.  —  Smith  v.  State,  23  Ind.  132,  Flora 
v.  Sachs,  64  Ind.  155. 

Kentucky.  —  Faris  v.  Com  ,  3  B.  Mon.  (Ky.) 
79- 

Maryland.  —  State  v.  Mace,  5  Md.  337. 

Missouri.  —  Ex  p.  Hollwedell,  74  Mo.  395; 
Ex  p.  Kiburg,  10  Mo.  App.  443. 

Nebraska.  —  In  re  Newton,  39  Neb.  757. 

New  Mexico.  —  See  In  re  Roe  Chung,  (N. 
Mex.  1S97)  49  Pac.  Rep.  952. 

North  Carolina.  —  State  v.  Manuel,  4  Dev.  & 
B.  L.  (20  N.  Car.)  20;  State  v.  Cannady,  78  N. 
Car.  539. 

Ohio.  —  Matter  of  Beall,  26  Ohio  St.  195. 
Pennsylvania.  —  Schwamble  v.    Sheriff,  22 
Pa.  St.  20. 

Tennessee.  —  Mosley   v.    Gallatin,    10  Lea 
(Tenn.)  494;  Hill  v.  State,  2  Yerg.  (Tenn.)  247. 
Texas.  —  Dixon  v.  State,  2  Tex.  481 ;  Luckey- 
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c  Duration  Of  Imprisonment.  —  Statutes  providing  for  imprisonment 
for  nonpayment  of  fines  usually  fix  some  limit  to  the  duration  of  the  impris- 
onment either  bv  setting  a  definite  maximum  term  or  by  fixing  a  definite 
credit  upon  the 'fine  for  each  day's  imprisonment;1  and  a  court  cannot 
imprison  for  a  longer  time  than  that  so  fixed  by  statute.2 

Discharge  from  Imprisonment  on  Showing  Inability  to  Pay  Fine.  —  Provision  is  made 
by  the  statutes  of  the  United  States  and  of  most  of  the  states  for  the  dis- 
charge from  imprisonment  of  a  defendant  who  establishes  his  inability  to  pay 
the  fine  imposed,  such  discharge  being  usually  after  a  certain  term  of  impris- 
onment.3 . 

d.  Whether  Imprisonment  Satisfies  Fine.  —  Imprisonment  for  non- 


v.  State,  14  Tex.  400;  Ex  p.  Robertson,  27 
Tex.  App.  628. 

Wisconsin.  —  Baker  v.  State,  54  Wis.  368. 

Wyoming. — In  re  McDonald,  [4  Wyoming 
150. 

See  the  title  Imprisonment  for  Debt  and  in 
Civil  Actions. 

Fine  for  Nonpayment  of  Debt  Unconstitutional. 
—  In  State  v.  Paint  Rock  Coal,  etc.,  Co.,  92 
Tenn.  82,  36  Am.  St.  Rep.  68,  it  was  held  that 
a  statute  providing  that  any  person,  firm,  cor- 
poration,  or  company  refusing  to  cash  any 
check  or  scrip  of  its  own  which  might  be  pre- 
sented within  thirty  days  should  be  guilty  of 
a  misdemeanor,  and  upon  conviction  should 
be  fined,  was  unconstitutional  because  the  fine 
might  be  enforced  by  imprisonment,  which 
would  be  imprisonment  for  debt. 

1.  Duration  of  Imprisonment  Limited  —  Ala- 
bama.— Ex  p.  Russellville.  95  Ala.  19. 
Arkansas.  —  State  v.  Barnes,  37  Ark.  448. 
California.  —  Ex  p.  Noble,  96  Cal.  362;  Exp. 
Soto,  88  Cal.  624. 

Florida.  —  Roberts  v.  State,  30  Fla.  82;  Ex  p. 
Pells,  28  Fla.  67;  Exp.  Peacock,  25  Fla.  478. 
Iowa.  — In  re  Curley,  34  Iowa  184. 
Kentucky.  —  Berry  v.  Sheehan,  87  Ky.  437. 
Nebraska.  —  In  re  Newton,  39  Neb.  757. 
Oregon.—  Ex  p.  McGee,  (Oregon   1898)  54 
Pac.  Rep.  1091. 

Pennsylvania.  —  Johnson's  Petition,  2  Pa. 
Dist.  Rep.  700. 

Texas.— Ex  p.  Hunt,  28  Tex.  App.  361. 
Virginia.  —  Com.  v.  Webster,  8  Gratt.  (Va.) 
707.  .  .. 

A  sentence  or  judgment  of  the  municipal 
court  of  Jacksonville  which  commits  a  person 
convicted  of  an  offense  to  the  custody  of  the 
chief  of  police  until  the  "  fine  "  or  "  fine  and 
costs,"  as  the  case  may  be,  is  or  are  paid  does 
not  constitute  indefinite  imprisonment  in  vio- 
lation of  the  provision  of  the  Florida  Constitu- 
tion that  indefinite  imprisonment  shall  not  be 
allowed,  for  the  provisions  of  the  charter  of 
Jacksonville  for  putting  persons  committed  in 
default  of  payment  of  fines  and  costs  to  labor, 
and  allowing  them  credit,  and  prescribing  the 
maximum  number  of  days  any  convict  may 
be  required  to  labor,  constitute  a  guaranty 
against  indefinite  imprisonment  of  persons 
held  under  judgments  of  the  municipal  court 
of  that  city.  Ex. p.  Peacock,  25  Fla.  478. 

Imprisonment  for  Nonpayment  of  Fine  Cannot 
Exceed  Imprisonment  Provided  as  Punishment  for 
Offense.  —  In  Ex  p.  Erdmann,  88  Cal.  579,  it 
was  held  that  the  maximum  imprisonment  for 
the  enforcement  of  a  fine  could  not  be  longer 
than  the  imprisonment  provided  by  statute  as 


a  punishment  for  the  offense  for  which  the  fine 
was  imposed.  This  decision  settles  the  doubt 
which  had  arisen  as  to  this  question  in  Ex  p. 
Casey,  85  Cal.  36,  which  was  decided  before 
the  amendment  of  section  1205  of  the  Califor- 
nia Penal  Code. 

2.  Court  Cannot  Imprison  for  Longer  Time  than 
Statute  Allows.  —  Under  a  statute  providing 
that  in  default  of  payment  of  a  fine  or  penalty, 
and  if  sufficient  distress  cannot  be  found,  the 
offender  may  be  imprisoned  for  any  period  not 
exceeding  three  months,  a  conviction  provid- 
ing for  an  imprisonment  for  ninety  days  in 
default  of  payment  of  or  sufficient  distress  for 
the  fine  imposed  is  bad,  because  ninety  days 
may  possibly  be  more  than  three  calendar 
months.  Reg.  v.  Gavin,  1  Can.  Crim.  Cas. 
59- 

3.  Discharge  from  Imprisonment  on  Showing 
Inability  to  Pay  Fine  —  Colorado.  —  Tate  v. 
People,  (Colo.  1898)  53  Pac  Rep.  1050. 

District  of  Columbia. — Exp.  Norvell,  20  D. 

C.  348. 

Florida.  —  Ex  p.  Pells,  28  Fla.  67. 
Georgia.  —  See  McMeekin  v.  State,  48  Ga. 
335- 

Illinois.  —  Matter  of  Bollig,  31  111.  89. 
Indiana.  —  See  Ex  p.  Tongate,  31  Ind.  370. 
Iowa.  —  See  State  v.  Jordan,  39  Iowa  387; 
State  v.  Anwerda,  40  Iowa  151. 

Louisiana.  —  State  v.  Judge,  45  La.  Ann. 
948. 

Massachusetts.  —  Gannon  v.  Adams,  8  Gray 
(Mass.)  395;  Harris  v.  Com.,  23  Pick.  (Mass.) 
280. 

New  Hampshire.  —  Strafford  County  v.  Jack- 
son, 14  N.  H.  16;  State  v.  Robinson,  17  N.  H. 
263. 

Ohio.  — Ex  p.  Scott,  19  Ohio  St.  581;  In  re 
Moore,  14  Ohio  Cir.  Ct.  Rep.  237,  7  Ohio  Cir, 
Dec.  575. 

Pennsylvania.  —  Johnson's  Petition,  2  Pa, 
Dist.  Rep.  700.  See  also  Com.  v.  Long,  5, 
Binn.  (Pa.)  489- 

Texas.  —  Luckey  v.  State,  14  Tex.  400.  See 
also  Dixon  v.  State,  2  Tex.  481. 

Wisconsin.  —  Manitowoc  County  v.  Sulli- 
van, 51  Wis.  115. 

Constitutionality  of  Statutes  Providing  for  Dis- 
charge from  Imprisonment.  —  The  Ohio  Act  of 
February  1,  1853,  providing  that  any  person 
imprisoned  for  sixty  days  for  nonpayment  of 
a  fine  shall,  upon  his  request,  be  taken  before 
a  commissioner  and  be  discharged^  in  a  like 
manner  as  an  insolvent  debtor,  is  not  an 
attempt  to  place  the  pardoning  power  in  hands 
other  than  those  of  the  governor,  and  is  con- 
stitutional. Exp.  Scott,  19  Ohio  St.  581. 
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FINES  AND  PENAL  TIES.  Medium  of  Payment. 


payment  being  employed  merely  as  a  means  of  compelling  the  defendant  to 
pay  his  fine,  and  not  as  a  punishment,  it  does  not  necessarily,  even  though 
the  maximum  term  be  served,  relieve  the  defendant  from  liability  to  pay  the 
fine  which  has  been  imposed.1 

Provisions  for  Satisfaction  of  Fine  by  Imprisonment  and  Labor.  —  But  under  the  statutes 
of  some  of  the  states  a  defendant  may  satisfy  the  fine  imposed  by  enduring  a 
certain  term  of  imprisonment  or  performing  a  certain  amount  of  labor  2 

IX.  Medium  of  Payment.  —  A  sentence  of  a  court  imposing  a  fine  of  a 
certain  amount  must  be  interpreted  as  meaning  that  such  amount  shall  be 
paid  in  the  ordinary  currency  in  circulation  at  the  time  when  such  fine  is 
imposed. •*  But  such  a  fine  may  undoubtedly  be  paid  in  the  coupons  war- 
rants, or  other  obligations  presently  due  of  the  state  or  the  political  sub- 
division thereof  to  which  the  fine  is  appropriated.4 


1.  Imprisonment  Does  Not  Relieve  from  Liability 
for  Fine  —  Alabama.  —  State  v.  Richardson,  18 
Ala.  112. 

Arkansas.  —  Hall  v.  Doyle,  35  Ark.  445. 
Georgia.  —  McMeekin  v.  State,  48  Ga.  335. 
Iowa.  —  Albertson  v.  Kriechbaum,  65  Iowa 
17. 

Kansas.  —  Matter  of  McCort,  52  Kan.  18. 

Kentucky.  —  Berry  v.  Sheehan,  87  Ky.  437. 

Missouri.  —  Warrensburg  v.  Simpson,  22 
Mo.  App.  699. 

Pennsylvania.  — Com.  v.  Long,  5  Binn.  (Pa  ) 
4S9. 

But  in  Texas  it  has  been  held  that  where  a 
fine  is  imposed  on  a  trial  for  misdemeanor,  the 
court  has  no  authority  to  commit  the  person 
convicted  to  jail  until  the  fine  and  costs  are 
paid,  and  at  the  same  time  issue  an  execution 
therefor.    O'Conner  v.  State,  40  Tex.  27. 

2.  Satisfaction  of  Fine  by  Imprisonment  or 
Labor  —  Arkansas.  —  Cheaney  v.  State,  36 
Ark.  74. 

Florida.—  Ex  p.  Pells,  28  Fla.  67;  Ex  p. 
Peacock,  25  Fla.  478. 

Kansas.  —  Matter  of  McCort,  52  Kan.  18. 

New  Mexico.  —  In  re  Roe  Chung,  (N.  Mex. 
1897)  49  Pac.  Rep  952. 

Texas.  —  Ex  p.  Ransom,  (Tex.  Crim.  App. 
1897)  41  S.  W.  Rep.  637;  Ex  p.  Jones,  (Tex. 
Crim.  App.  1897)41  S.  W.  Rep.  626. 

Hiring  Defendant  to  Labor  to  Satisfy  Fine.  — 
Under  the  Texas  statute  providing  for  the  hir- 
ing out  of  a  defendant  to  labor  when  he  makes 
it  appear  by  affidavit  that  he  is  unable  to  pay 
the  fine  imposed  against  him,  he  is  entitled  to 
the  credit  provided  by  the  statute  for  every 
day  of  imprisonment  although  the  county  does 
not  hire  him  out.  Exp.  Hunt,  28  Tex.  App. 
361 ;  Ex  p.  Hall,  34  Tex.  Crim.  Rep.  617.  And 
the  same  is  true  although  he  may  refuse  to  be 
hired  out,  because  it  is  not  optional  with  him 
whether  or  not  he  will  be  hired  out.  Ex  p. 
Taylor,  34  Tex.  Crim.  Rep.  273.  But  compare 
Ex  p.  Bogle,  20  Tex.  App.  127. 

Inability  to  Work.  —  Where,  however, 
through  physical  or  mental  disability  the  de- 
fendant is  unable  to  do  manual  labor,  he  can- 
not be  required  to  work,  but  must  remain  in 
imprisonment  until  his  fine  or  costs  are  paid 
at  the  rate  provided  by  the  statute.  Ex  p. 
Anderson,  34  Tex.  Crim.  Rep.  14.  But  one 
who  has  been  allowed  to  remain  at  home 
while  sick  cannot  have  the  time  during  which 
he  was  not  in  jail  credited  on  his  fine.  Ex  p. 
Littlefield,  (Tex.  Crim.  App.  1898)  44  S.  W. 
Rep.  1094. 


Fine  Not  Discharged  by  Imprisonment  Without 
Labor  in  Kansas.  —  The  law  of  Kansas  permits, 
but  does  not  require,  city  authorities  to  cause 
city  prisoners  to  work  on  the  streets  and  pub- 
lic grounds  of  the  city;  and  where  a  prisoner 
was  merely  confined  in  the  county  jail  for  the 
nonpayment  of  a  fine  and  costs  duly  adjudged 
against  him,  he  is  not  entitled  to  credit  on 
such  fine  and  costs  for  the  time  during  which 
he  was  confined  in  the  jail,  nor  to  his  dis- 
charge after  the  lapse  of  such  time  after  his 
commitment  as  would,  if  computed  at  the  rate 
of  allowance  for  work  provided  in  the  ordi- 
nance, amount  to  as  much  as  the  fine  and 
costs.    Matter  of  McCort,  52  Kan.  18. 

3.  Fine  Payable  in  Ordinary  Circulating  Cur- 
rency. —  State  v.  Robertson,  15  Rich.  L.  (S. 
Car.)  17,  in  which  case  it  was  held  that  a  fine 
imposed  in  March,  1867,  when  the  only  cur- 
rency in  circulation  was  United  States  treas- 
ury notes,  could  not  be  paid  in  old  bills  of  the 
Bank  of  the  State  of  South  Carolina. 

Court  May  Prescribe  Medium  of  Payment.  —  In 
the  same  case  the  court  further  considered  that 
the  magistrate  who  passed  the  sentence  might 
have  required  that  the  fine  should  be  paid  in 
gold.  State  v.  Robertson,  15  Rich.  L.  (S.  Car.)  17. 

Whether  Promissory  Note  May  Be  Taken  in  Pay- 
ment of  Fine.  —  A  municipal  corporation  has 
the  power  to  take  from  one  who  has  been  fined 
for  a  violation  of  its  ordinances  his  promissory 
note  in  settlement  of  a  judgment  recovered  for 
the  fine.  Caldwell  v.  Wright,  25  111.  App.  74. 
But  compare  Manitowoc  County  v.  Sullivan,  51 
Wis.  115,  in  which  case  it  was  held  that  a 
county  board  of  supervisors  had  no  power  to 
accept  a  note  and  mortgage  in  satisfaction  of, 
or  as  security  for  payment  of,  a  judgment  ren- 
dered against  a  person  in  a  criminal  prosecu- 
tion, and  thereupon  discharge  him  from 
imprisonment.  And  this  being  so,  the  whole 
transaction  was  void,  and  neither  the  note  nor 
the  mortgage  could  be  enforced. 

4.  Payment  in  Coupons  from  State  Bonds. — 
Coupons  from  state  bonds,  which  are  due  or 
overdue,  and  are  by  law  made  receivable  for 
all  taxes,  debts,  dues,  and  demands  of  the 
state,  are  receivable  in  payment  of  fines  due 
to  the  state.  In  re  Mitchell,  39  Fed.  Rep.  386; 
In  re  Shaner,  39  Fed.  Rep.'  869;  Clarke  v. 
Tyler,  30  Gratt.  (Va.)  134. 

Payment  in  County  Warrants.  —  A  fine  im- 
posed upon  conviction  of  a  crime  is  treated  as 
a  debt  to  the  county  in  which  the  crime  was 
committed  and  the  prosecution  was  set  on 
foot,  and  is  therefore  payable  in  the  warrants 
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Application  of  Fines  and  Penalties  —  1.  General  Rule.  —  The  only 
rule  that  can  be  laid  down  in  reference  to  this  matter  is  that  in  the 
absence  of  any  constitutional  or  statutory  provision  directing  otherwise,  the 
proceeds  of  fines  and  penalties  imposed  must  go  to  that  government,  whether 
national,  state,  county,  or  municipal,  whose  laws  or  ordinances  have  been 
violated  by  the  act  or  omission  of  the  offender.1 

2.  Constitutional  and  Statutory  Regulation.  —  The  disposition  to  be  made  of 
the  funds  arising  from  the  imposition  and  collection  of  fines  and  penalties  is, 
however,  usually  regulated  by  constitutional  or  statutory  provisions,  which 
vary  widely  in  the  different  jurisdictions.*  ~  Thus  in  many  cases  fines  are 
applied  to  the  support  of  public  institutions,  such  as  schools,3  or  fines  for  a 
particular  offense  are  appropriated  to  the  aid  of  societies  whose  object  is  to 
suppress  that  vice ;  *  while  penalties  are  frequently  given  in  whole  or  in  part 
to  the  informer,  to  the  person  aggrieved  by  the  wrongful  act  by  which  a  pen- 
alty is  incurred,  or  to  any  person  who  will  sue  therefor.5 

Vermont.  — Cushman  v.  Hale,  68  Vt.  444. 
A  court  cannot  appropriate  a  penalty  in  a 
way  other   than   that   directed   by  statute. 
Werfel  v.  Com.,  5  Binn.  (Pa.)  65. 

8.  Application  of  Fines  to  Support  of  Schools  — 
Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  State,  55 
Ark.  200;  St.  Louis,  etc.,  R.  Co.  v.  State,  56 
Ark.  166. 

Dakota.  —  Yankton  County  v.  Faulk,  1  Da- 


of  that  county,  notwithstanding  the  trial  and 
conviction  may  have  been  in  another  county 
to  which  the  cause  was  removed.  Russell  v. 
Rowland,  47  Ark.  203  [citing  McKibben  v. 
State,  31  Ark.  46;  Murphy  v.  State,  38  Ark. 
514;  Independence  County  v  Dunkin,  40  Ark. 
329'  Washington  County  v.  State,  43  Ark.  267]. 

1.'  General  Rule  as  to  Application  of  Fines  and 
Penalties  —England.  —  Bradlaugh  v.  Clarke, 
52  L.  J.  Q.  B.  505,  L.  R.  8  App.  354,  48  L.  T. 
N.  S.  681,  31  W.  R.  677,  47  J-  P.  405- 

Canada.  —  Fitzgerald  v.  McKinlay,  Cassel  s 
Dig.  (Can.)  107.  . 

Alabama.  —  Brown  v.  Parns,  93  Ala.  314. 

Arkansas.  —  Russell  v.  Rowland,  47  Ark. 
203-  McKibben  v.  State,  31  Ark.  46;  Murphy 
v  State,  38  Ark.  514;  Independence  County  v. 
Dunkin,  40  Ark.  329;  Washington  County  v. 
State,  43  Ark.  267. 

Illinois.— Caldwell  v.  Wright,  25  111. 

App-  74-  TT        ,  , 

Kentucky.  —  Harrodsburg  v.  Harrodsburg 
Educational  Dist.,  (Ky.  1887)  7  S.  W.  Rep. 
312;  Greenville  v.  Townes,  93  Ky.  597.  See 
also  Barbour  v.  Louisville,  83  Ky.  95. 

North  Carolina.  —  Matter  of  Rhodes,  65  N. 
Car.  518-  Morris  v.  Whitehead,  65  N.  Car.  637. 

Ohio.  —  In  re  Moore,  14  Ohio  Cir.  Ct.  Rep. 
237,  7  Ohio  Cir.  Dec.  575. 

Vermont—  State  v.  St.  Johnsbury,  59  Vt.  332. 
2.  Constitutional  and  Statutory  Regulation.  — 
See  the  following  cases: 

England.  —  Rex  v.  Hymen,  7  T.  R.  532,  4 
Rev.  Rep.  524. 

Arkansas.  —  Hackett  City  v.  State,  56  Ark. 
133-  State  v.  Ft.  Smith,  56  Ark.  137. 

Connecticut.  —  State  v.  Bishop,  7  Conn.  181. 
Indiana.  —Toledo,  etc.,  R.  Co.  v.  Stephen- 
son, 131  Ind.  203. 

Maryland.  —  Sanner  v.  State,  83  Md.  648. 
Massachusetts.  —  Com.  v.  Howard,  13  Mass. 
222;  Raynham  v.  Rounseville  o  Pick.  (Mass.) 
44;'Wheeler  v.  Goulding,  13  Gray  (Mass.)  539. 
Mississippi.  —  Warren  County  v.  Stone,  69 

Miss-  375-  „     .  o    1  ■ 

New  Hampshire.  —  Batchelder  v.  Rocking- 
ham County,  66  N.  H.  374-  VT  „ 
New  York.  —  People  v.  Crennan,  141  N.  Y. 


239. 

Ohio.—  Sell  v.  Ernsberger,  8 
Rep.  499,  4  Ohio  Cir.  Dec.  100, 

Pennsylvania.  —  Werfel  v. 
(Pa.)  65. 


Ohio  Cir.  Ct. 
Com.,  5  Binn. 
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kota  334. 

Indiana.  —  State  v.  Indiana,  etc.,  R.  Co., 
133  Ind.  69;  Pennsylvania  Co.  v.  State,  142 
Ind.  428;  Toledo,  etc.,  R.  Co.  v.  Stephenson, 
131  Ind.  203. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  State,  22 
Kan.  1. 

Missouri.  —  State  v.  Newell,  140  Mo.  282; 
State  v.  Wabash,  etc.,  R.  Co.,  89  Mo.  562; 
State  v.  Hannibal,  etc.,  R.  Co.,  89  Mo.  571. 

North  Carolina.  —  Sutton  v.  Phillips,  116  N. 
Car.  502;  Hodge  v.  Marietta,  etc.,  R.  Co.,  108 
N.  Car.  24. 

Wisconsin.  —  Dutton  v.  Fowler,  27  Wis.  427; 
State  v.  De  Lano,  80  Wis.  259. 

See  generally  the  title  Schools. 

Fines  Set  Apart  for  a  State  Literary  Fund.  — 
The  provision  of  the  Constitution  of  Virginia 
which  sets  apart  as  a  permanent  and  perpetual 
literary  fund,  among  other  sources  of  income, 
fines  collected  for  offenses  committed  against 
the  state  comprehends  only  those  fines  which 
are  fixed  as  penalties  for  crime  and  are  recov- 
erable upon  the  conviction  of  the  offender,  and 
does  not  embrace  those  pecuniary  penalties  or 
forfeitures  to  recover  which  it  is  provided  by 
statute  that  a  popular  or  qui  tarn  action  may 
be  brought,  as  in  the  case  at  bar,  a  penalty  or 
forfeiture  for  an  excessive  fine  charged  by  an 
express  company.  Therefore,  the  constitu- 
tional provision  is  not  contravened  by  a  stat- 
ute giving  one-half  of  such  penalty  or  forfeiture 
to  the  use  of  the  informer.  Southern  Express 
Co.  v.  Walker,  92  Va.  59. 

4.  Application  of  Fines  to  Support  of  Societies 
Whose  Object  Is  to  Suppress  a  Particular  Vice.  — 
Home  for  Inebriates  v.  Reis,  95  Cal.  142: 
Yonkers  Society  for  the  Prevention  of  Cruelty 
to  Children  v.  Yonkers,  44  Hun  (N.  Y.)  338. 
See  also  the  title  Cruelty  to  Animals,  vol.  8, 
p-  454- 

5.  Disposition  of  Penalties.  —  See  the  titles 
Informers,  this  work;  Penalties  and  Penal 
Actions,  16  Encyc.  of  Pl.  and  Pr.  229. 
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XI.  Compounding  Penalties— 1.  Meaning  of  Term  _Tn  ™  i 

Penalty  is  to  release  a  person  who  has  incufref  thV^ty  froTaKfte? 

Mm  .fa  pS  ahc^„y.mCn'  "  ^  am°U,,t  kSS  tha"  m'Sht  bc  -overborn 

Distinguished  from  Compounding  Offenses.  —  Such  an  agreement  ic  ^  K„  r  11 

distinguished  from  compounding  offenses,  whTch  I S  "a ^JfefifSS 
and  lt  can  probably  be  made  only  in  the  case  of  penalties  mposedfo?  arts  or 
omissions  not  in  themselves  criminal  offenses. 

2.  The  Right  to  Compound.  —  A  person  who  has  acouired  a  rirxr,r  frt 
entire  penalty  given  by  a  statute  has  undoubtedly  an  B    e  ri  !    o  om 
pound  such  penalty  at  his  own  pleasure;*  but  one  who  is  enti  led  to  a  parr 
of  the  penalty  only,  as  the  plaintiff  in  a  qui  tam  action,  cannot  compound  the 
penalty  or  compromise  the  action  without  leave  of  the  court.*  C°mp°Und  the 

3  When  Compounding  Will  Be  Allowed.  -  It  is  within  the  discretion  of  the 
court  in  which  a  qui  tam  action  is  brought  to  give  leave  todSSiSS  Iht 

Compounding  Pen.lt,  After  Verdict.  —  A  court  may  allow  a  penalty  to  be  com 

fide  ?ed f  Vat^his  So'uwt'  V  "  ^'"^  but  been  com 

siuereu  mat  tins  should  be  done  onlv  where  the  HefpnH^nf  ^„  u 

XII  Remission  of  Fines  and  Penalties -1.  Power  of  Executive  The 

general  pardoning  power  which  is  vested  in  the  Crown  in  England  andTn  the 
President  and  the  governors  of  the  various  states  in  the  UmteTsta^^l 


Who  Is  a  "Person  Aggrieved."  —  Where  a 
penalty  is  given  to  a  "person  aggrieved  "  it  can 
be  recovered  only  by  one  who  has  suffered  a 
personal  injury.  Therefore,  a  person  cannot 
merely  by  reason  of  being  a  rate  payer  and  a 
candidate  at  an  election,  recover  the  penalty 
or  forfeiture  imposed  upon  election  officers  for 
violations  of  law,  to  be  forfeited  to  "  any  per- 
son aggrieved  by  such  misfeasance,  act  or 
omission,"  where  it  is  not  alleged  that  he  lost 
his  election  or  was  deprived  of  any  votes  by 
reason  of  the  acts  complained  of  or  that  in  any 
way  he  suffered  any  personal  grievance  in 
which  the  whole  body  of  electors  did  not 
share     Atkins  v.  Ptolemy,  5  Ont.  Rep.  366 

1.  Discontinuance  of  Action  on  Payment  of 
Costs  by  Defendant  Not  a  Compounding  —  An 
agreement  between  the  parties  to  a  qui  tam 
action  that  the  plaintiff  will  discontinue  the 
action,  the  defendant  paying  the  costs,  is  not 
compounding  a  popular  action  within  the 
meaning  of  a  statute  forbidding  such  com- 
pounding without  leave  of  the  court.  Haskins 
v.  Newcomb,  2  Johns.  (N.  Y.)  405.  See  also 
Wheeler  v  Gouldmg,  13  Gray  (Mass.)  539. 

2.  bee  the  title  Compounding  Offenses  vol 
6.  P-  399- 

3.  Person  Entitled  to  Entire  Penalty  May  Com- 
pound at  Pleasure.  —  Anonymous,  Lofft  1^ 

4.  Plaintiff  Entitled  to  Part  of  Penaity  Only 
Cannot  Compound  or  Compromise  Action  Without 
Leave  of  Court.  —  Raynham  v.  Rounse.  o  Pick 
(Mass.)  44;  Burley  v.  Burley,  6  N.  H  ^oo'- 
Haskins  Newcomb,  2  Johns.  (N.  Y)  40s  ■' 
Caswell  v.  Allen,  10  Johns.  (N.  Y.)  118 : 
Bleeker  Meyers,  6  U.  C.  Q.  B.  134-  Hart  v 
Meyers,  J  U.  C.  Q.  B.  416.    See  also  Bellis 

■o 


v.  Beale,  I  Chit.  Rep.  381  note;  Hemson  v. 
bpenge,  2  Smith  195. 

5.  Discretion  of  Court  as  to  Giving  Leave  to 
Compound.  —  Howell  v.  Morris,  1  Wils  79- 
Bradway  v.  Le  Worthy,  9  Johns.  (N.  Y.)  251 

6.  Consent  of  Crown  or  People  Necessary  — 
Howard  v.  Sowerby,  1  Taunt.  103;  Sheldon  v 
Mumford,  5  Taunt.  268,  1  E.  C.  L.  104-  Rex  v 
Gibbs,  3  Dowl.  P.  C.  335;  Burley  v.  Burley,  6 
N.  H.  200.    See  also  Lee  v.  Cass,  2  Taunt.  213. 

King's  Share  of  Composition  Must  Be  First  Paid. 

—  Where  a  penal  action  is  compounded  by 
leave  of  the  court,  the  king's  part  of  the  com- 
position must  be  first  paid.  Wood  v.  Ellis  2 
W.  Bl.  1154. 

7.  Leave  to  Compound  Granted  on  Condition  that 
the  King's  or  People's  Share  of  the  Penalty  Be 
Paid  in   Full.  —  Bradway   v.    Le   Worthy  q 
Johns.  (N.  Y.)  251;  May  v.  Dettrick,  5  U.'c 
Q.  B.  O.  S.  77. 

8.  Court  May  Allow  Compounding  After  Verdict. 

—  Maughan  v.  Walker,  5  T.  R.  98;  Morgan 
v.  Lute,  1  Chit.  Rep.  381,  r8  E.  C.  L.  in.  See 
also  Howard  v.  Sowerby,  1  Taunt.  103;  Lee  v. 
Cass,  2  Taunt.  213. 

9.  Defendant  Should  Show  Circumstances  En- 
titling Him  to  Indulgence.  —  Crovvder  v  Wag- 
staff,  1  B.  &  P.  18.    See  also  Morgan  v.  Lute 
1  Chit.  Rep.  381,  18  E.  C.  L.  in;  Raynham  v. 
Rounseville,  9  Pick.  (Mass.)  44. 

Poverty  of  Defendant  a  Sufficient  Cause  for  Com- 
pounding. —  In  Bradshaw  v.  Mottram,  1  Stra. 
167,  the  plainiiff  in  a  qui  tam  action,  who  had 
had  the  defendant  in  execution  for  some  time 
produced  an  affidavit  of  the  poverty  of  the  de- 
fendant, and  thereupon  obtained  the  leave  of 
the  court  to  compound  the  penalty. 
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AND  PENALTIES.         on  Conviction  of  Felony. 
Forfeiture  of  Property  FINES  AJMJJ  rwi^J- 

been  lawTully  and  finally  imposed,  as  this  would  be  a  usurpat.on.of  execufve 
fUnsti0pnowtr  of  Municipal  Offleers.  -  In  Illinois  it  has  been  held  that  a  city  coun- 

SMS,  Ind  heTe  Sin  the  power  of  the  counci.  to  settle  ,n  such  man- 
""TraToEFEITUEE  OF  PEOFEETY  ON  CONVICTION  OF  FELONY.      Under  the 

the  {^  %f  ™ Pr  The  subject  being  thus  rendered  obsolete,  it  is  considered 
the  United  States.'     inesuDjai  ucmg  tnu  nassed  uoon.8 

sufficient  to  set  out  in  the  note  the  cases  in  which  it  has  been  passed  upon 


1  Executive  May  Remit  Fines  and  Penalties.  — 

Pardoning  Power  of  President,  5  Op.  Atty.- 
Gen  579;  Respecting  the  Pardoning  Power,  3 
Op  Atty.-Gen.  622;  Power  to  Remit  Fines ,4 
<5p.  Atty.-Gen.  458;  In  re  Mullee,  7  Blatchf. 
(U  S  )  23-  State  v.  Beebee,  87  Iowa  636. 

Under  the  Constitution  and  Code  of  Iowa  the 
oower  to  grant  commutations  and  pardons  and 
to  remit  fines  and  forfeitures  is  vested  solely 
in  the  governor,  and  neither  the  district  at- 
torney nor  the  board  of  supervisors  has  any 
authority  to  remit  a  fine.  McKay  v.  Wood- 
ruff, 77  Iowa  413. 

Extent  of  Pardoning  Power  under  English  Stat- 
ute -  The  statute  22  Vict.,  c.  32,  §  1,  providing 
that  "  it  shall  be  lawful  for  her  majesty  to  re- 
mit in  whole  or  in  part  any  sum  of  money 
which  under  any  act  now  in  force  or  hereafter 
to  be  passed  may  be  imposed  as  a  penalty  or 
forfeiture  on  a  convicted  offender     refers  only 
to  penalties  imposed  on  convicted  offenders  in 
proceedings  of  a  criminal  nature  taken  with  a 
view  of  the  punishment  of  the  parties  offend- 
ing, and  does  not  apply  to  a  civil  penalty  re- 
coverable by  an  action  of   debt  Todd \  v 
Robinson,  12  Q.  B.  Div.  530,  53  L.  J.  C-  f  •  251. 
fo  L  T   N  S   298,  32  W.  R.  858,  48  J.  P.  604. 

Virginia  Statute.  -  Under  Code  Va.  (i860)  c. 
17  SS  24,  25  (Code  1887,  §§  4199-  4200),  the 
governor  has  not  power  to  remit  fines  save  in 
tome  cases  of  contempt  of  court.  Wdkerson 
v.  Allan,  23  Gratt.  (Va.)  10. 

Effect  of  Statutory  Direction  as  to  Application  ot 
Tine.  — The  fact  that  a  statute  directs  that  a 
fine  shall  go  to  the  county  or  into  the  county 
treasury  for  the  use  of  the  school  fund  does 
not  interfere  with  the  power  of  the  executive 
to  remit  such  fine.  Baldwin  v.  Scoggin,  15 
Ark.  427;  Fischel  v.  Mills,  55  Ark.  344- 

Commutation  Merely  Releasing  Property  of  De- 
fendant from  Liability.  — A  commutation  from 
the  governor  to  a  person  who  has  been  sen- 
tenced to  a  certain  fine  "  so  far  as  to  release 
said  above-described  property  from  the  liens 
occasioned  by  said  judgments,  but  in  no  man- 
ner to  relieve  said  [defendant]  from  his  per- 
sonal liability  in  the  premises/'  does  not  re- 
lieve him  of  any  personal  liability.  McKay 
Woodruff,  77  Iowa  413. 

Conditions   Imposed  on  Commutation  of  line 


Must  Be  Complied  With.  —  In  order  for  an  ex- 
ecutive commutation  of  a  fine  to  be  effectual 
the  conditions  upon  which  it  was  granted 
must  be  complied  with.    McKay  v.  Woodruff, 

772IOVested3Rights  in  Fines  or  Penalties  Cannot 
Be  Impaired.  -  Fischel  v.  Mills,  55  Ark.  344- 

Under  the  present  Constitution  of  Kentucky 
the  governor  has  no  power  to  remit  that  part 
of  a  fine  which  is  allowed  to  the  attorney  for 
the  commonwealth  as  the  fee  or  commission 
for  his  services  in  recovering  the  fine.  Berry 
v.  Sheehan,  87  Ky.  434-  ,     .     .  . 

But  in  Texas  the  county  attorney  s  right  to 
commissions  on  fines  or  forfeitures  does  not 
accrue  until  they  are  collected,  and  maybe 
defeated  by  an  executive  remission  of  the  fine 
or  forfeiture  before  that  time.  Smith  v  State, 
26  Tex.  App.  49-  See  also  Carmichael  v. 
Banks,  102  Ga.  217. 

3  Executive  May  Discharge  from  Imprisonment. 
—  Pardoning  Power  of  President,  5  Op.  Atty.- 
Gen.  579;  Manitowoc  County  v.  Sullivan,  51 

4!' Courts  Cannot  Remit  Fines.  —  In  re  Mullee, 
7  Blatchf.  (U.  S.)  23;  Luckey  v.  State,  14  lex. 
4.00     See  also  Dixon  v.  State,  2  Tex.  481. 

5  Power  of  City  Council.  —  Lewistown  v. 
Hummel,  38  111.  App.  326.  See  also  Agnew  v 
Brail  124  111.  312,  in  which  case  the  right  ot  a 
city  council  to  remit  a  part  of  a  judgment  im- 
posed for  violation  of  an  ordinance  was  recog- 

111  (^Common-law  Doctrine  of  Forfeiture  for  Felony. 

—  See  4  Black.  Com.  385-  , 
7  Forfeiture  of  Property  on  Conviction  ot  lei- 
ony  Abolished.  -  In  England  by  the  Act  of  July 
4,  1870,  33  &  34  Vict.,  c.  23.  See  In  Bate- 
man,  L.  R.  15  Eq.  355.  42  L.  J.  Ch.  553,  28  L. 
T  N  S.  395,  21  W.  R.  435,  12  Cox  C  C.  447. 
In  the  United  States  by  the  Act  of  April  30, 
1700  Rev.  Stat.  U.  S.,  §  5326. 

8.  Cases  in  Reference  to  Forfeiture  for  Felony 
-England.  -  Rex  v.  Bridger,  1  M.  &  W.  145, 
1  Tyrt  &  G.  437,  5  L.  J  Exch  127;  Shaw*. 
Bran,  I  Stark.  319,  2  E.  C.  L.  125,  18  Rev 
Reo  772'  Whitaker  v.  Wisbey,  12  C.  B.  44,  74 
E  C  L.  44,  21  L.  J.  C.  P.  116,  16  Jur.  411,  6 
Cox  C  C  109-  In  re  Saunders,  4  Giff.  179,  1 
N  R  256;  32  L.  J.  Ch.  224,  9  Jur-  N-  S-  570,  7 
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Definitions. 


FINISH.  —  See  note  I. 
FIREARMS.    (See  also  the  titles 
Explosions  and  Explosives,  vol. 
-  which  acts  by  the  force  of  gunpowder 
FIREBOTE.  —  See  Bote,  vol.  4,  p. 

L.  T  N.  S.  704,  11  W.  R.  276,  9  Cox  C.  C.  270- 
Buckley  v.  Stapleton,  9  L.  J.  Ch.  O.  S.  20V 
Perkins  v.  Bradley,  1  Hare  219,  6  Tur  2J: 
Roberts  v.  Walker,  1  Russ.  &  M.  752;  Chowne 
v  Baylis  31  Beav.  351,  31  L.  J.  Ch.  757,  8  Jur 
N  S.  1028  6  L.  T.  N.S.  739,  11  W.  R.  5;  Bed! 

S    ,    ;  ~  (Toml>  ed>)  141 '  Macrae  v.  Macrae 
Mad  &  R.  645;  Harrop's  Estate,  3  Drew  ylt] 
_  26  L.  J.  Ch  516,  3  Jur.  N.  S.  380,  5  W.  k. 
Norns  v.  Chambres,  29  Beav.  246  30  L   I  Ch 

!  t5,  TJMr-QN- s-  5\r^:med7  Jur-  n."s.-689; 

tti    f  ru  '  345 9  o-  R-  794 ;  '""Bateman 

S.  395.  «  W.  R.  435,  12  Cox  C.  C.  447-  Nich- 

?iV'c  TV  VCrn-  3^9;  FIem-g-  -Smith. 

e  &  F-  2IT2:  Blake  Barnett,  2  Drew.  & 
?raT"N7'  31  RL-  J-  ch-  898.  8  Jur.  N.  S.  812,  6 

tn  00  R  886>  i°  ^  R-  767  =  7*  ™  Thomp- 
son, 22  Beav  506;  Morewood  v.  Wilkes,  6  C 
«  h\  144,  25  E.  C.  L.  323. 

New  Jersey  —  Boyd  *.  Banta.  I  N.  J.  L.  308- 

EcSX  rN^J^L:  l£  ^  ^  3631  HinChma" 
Pennsylvania.  —  Ash  ».  Ashton,  3  W.  &  S 
(Ha.)  510;  Com.  v.  Pennock,  3  S.  &  R  (Pa  \ 
199;  Dietrick  v.  Mateer,  10  S.  &  R.  (Pa.)  }5I 
Car  "20  •  ~~  WelIs  *•  Martin,  2  Bay  (S. 

i6^ee  also  Jackson  v.  Prevost,  2  Cai.  (N.  Y.) 
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Carrying  Weapons,  vol.  c  D  72Q. 
12,  p.  499-)  ~A  firearm  is  a  weapon 

734;  Estovers,  vol.  u,  p.  451. 

1.  Finish  —  Building  Contract.  (See 
title  Working  Contracts.)  _  ln ^ 
upon  an  order  drawn  upon  and  accepted  b» 
»  to°^ne'-H0f  "  h°USe  in  Pr-esLf  bu'rdin/ 
nn°,  Pa'^  WuhCn  the  house  is  finished,"  the 
question  whether  at  the  date  of  the  writ  he 
house  ^finished  is  one  of  fact  upon  wh  ch 
the  terms  of  the  contract  are  admissible  in  evi- 
dence; and  the  owner's  moving  into  the  house 

aSndn0win°n0  ""I6  Pl°°(  ^  '^as/JT*: 
and  will  not  estop  him  to  deny  that  it  was 

And  where  neither  the  contractor  nor  he  del 
fendant  finished  the  house,  but  it  was  sold  by 
the  latter  in  an  unfinished  state  and  after- 
wards completed  by  the  purchaser,  the  plain, 
tifl  doing  some  work  upon  it,  the  plaintiff  was 
held  entitled !  to  recover.  Robbins  v.  Blodgett 
121  Mass.  584,  124  Mass.  279.  See  also  Hy- 
annis  Sav.  Bank  v.  Moors,  120  Mass.  459  * 
^Finishing. -In  a  statutory  definition  of 
,  bleaching  works     and  "  dyeing  works  "  as 

""h       ^    \  b- Hding   Where    l^csL  of 
bleaching,  dyeing,  or  finishing  of  any  yarn 

spoken  of  refers  to  the  process  of  finish?*, 
which  lS  incidental  to  dyeing,  and  not  to  the 
dealing    with     fabrics    which    are  neither 

1  ??  dyCd>  and  a  buildin?  used  for 
this  latter  purpose  does  not  come  within  the 
operation  of  the  act.    Howarth  v.  Coles,  12  C 

o    n     I-39,  104  E-  C-  L-  I3°- 

2.  Harris  v.  Cameron,  81  Wis.  243. 
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3.  Destruction  of  Buildings  to  Prevent  Spread  of  Fire,  80. 

4.  Use  of  Appliances  for  Purposes  Not  Connected  with  Fire  Department \ 

80. 

5.  Injuries  to  Firemen,  80. 

IX.  Liability  of  Volunteer  Fire  Organization  for  Negligence  of  Mem- 
bers, 81. 

X.  Liability  of  Person  Obstructing  Extinguishment  of  Fire,  81. 
XL  Liability  of  Individual  Fireman,  8 1 . 

CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  folloiving  titles  in  this  ivork :  AMOTION,  vol.  2,  p.  310;  MUNICI- 
PAL CORPORATIONS ;  POLICE  POWER;  PUBLIC  OFFICERS; 
WATERWORKS  AND  WATER  COMPANIES. 

I.  Definition.  —  A  fire  department  is  a  department  of  the  government  of 
a  city,  town,  or  village  charged  with  the  prevention  or  extinction  of  fires.1 

II.  Appointment  of  Firemen  and  Officers  —  1.  Fire  Commissioners  —  Right 
of  Legislature  to  Appoint.  —  In  Indiana  it  has  been  held  that  the  right  of  the  inhab- 
itants of  cities  and  towns  to  control  their  local  affairs  cannot  be  taken  away 
by  the  legislature,  and  hence  that  a  statute  placing  the  fire  department  of  cer- 
tain cities  under  the  exclusive  control  of  commissioners  to  be  elected  by  the 
legislature  is  void,  as  being  a  denial  of  the  right  of  local  self-government.* 

1.  Fire  Department  Denned.  —  Century  Diet.  Appointment  by  Governor.  —  By  statute  in 

2.  Legislative  Appointment  of  Fire  Commission-  Nebraska  it  was  provided  that  "  there  shall  be 
ers  Invalid.  —  Evansville  v.  State,  118  Ind.  426.     a  board  of  fire  and  police,  to  consist  of  the 
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2.  Firemen.  —  Various  provisions  are  made  by  statute  as  to  the  appoint- 
ment of  firemen.  A  very  usual  method  is  to  leave  the  matter  of  appointment 
in  the  hands  of  the  fire  commissioners.1 

3.  Officers  of  Fire  Company.  —  The  appointment  and  promotion  of  officers  of 
fire  companies  is  also  often  put  in  the  hands  of  fire  commissioners.* 

III.  Removal  from  Office  —  1.  Fire  Commissioners.  —  It  has  been  held  that 
.the  mayor  and  aldermen  of  a  city,  in  the  absence  of  any  express  legislative 
authority  to  do  so,  have  the  power  to  institute  proceedings  against  the  board 
of  fire  commissioners  and  remove  them  from  office  for  misconduct  or  neglect 
of  duty.3  But  this  power  is  sometimes  vested  by  the  charter  of  the  municipal 
corporation  in  the  governor  of  the  state.4 

2.  Firemen  and  Officers  of  Force  —  Dismissal  Without  Cause.  —  Provision  is  often 
made  by  charter  that  fire  commissioners  shall  not  dismiss  individual  members 


mayor  (who  shall  be  ex  officio  chairman  of  such 
board)  and  four  electors  of  said  city,  to  be  ap- 
pointed by  the  governor.  The  governor  shall 
appoint  as  the  commissioners  above  four  citi- 
zens, not  more  than  two  of  whom  shall  be  of 
the  same  political  party.  Two  of  them,  of 
different  political  party  faith  and  allegiance, 
shall  be  designated  in  their  appointment  to 
serve  for  two  years,  and  the  other  two,  also  of 
different  political  party  faith,  shall  be  desig- 
nated to  serve  for  four  years;  and  thereafter, 
at  the  expiration  of  said  term,  and  each  period 
of  two  years,  the  governor  shall  appoint  two 
members  of  said  board."  This  section  was 
subsequently  amended  so  as  to  provide  that  at 
least  one  of  the  members  of  said  board  shall 
belong  to  each  of  the  three  political  parties 
casting  the  largest  vote  for  city  officers  at  the 
last  preceding  election.  State  v.  Smith,  35 
Neb.  13. 

Civil  Service  —  Appointment  of  Secretary-treas- 
urer of  Board.  —  The  civil-service  law  adopted 
for  the  city  of  New  Orleans  includes  within 
the  scope  of  the  civil  service  all  positions  ex- 
cept that  of  chief  engineer)  in  the  fire  force, 
and  the  position  of  secretary-treasurer  of  the 
fire  board  is  not  to  be  included  within  the 
meaning  of  the  term  "  fire  force  "  as  used  in 
the  statute.  New  Orleans  v.  Fire  Com'rs,  50 
La.  Ann.  1000. 

1.  Appointment  of  Firemen.  —  People  v.  Fire 
Com'rs,  76  Hun  (N.  Y.)  149;  People  v.  Fire 
•Com'rs,  90  Hun  (N.  Y.)  515;  Fire  Com'rs  v. 
Lyon,  53  N.  J.  L.  632. 

2.  Appointment  of  Officers  of  Fire  Company.  — 
People  :■.  Fire  Com'rs,  114  N.  Y.  67. 

Under  a  statute  providing  that  "  the  officers 
and  members  of  the  uniformed  force  and 
legally  appointed  firemen  in  the  corporation 
formerly  known  as  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York,  and  in 
the  city  of  Brooklyn,  and  in  the  city  of  Long 
Island  City,  are  hereby  made  members  of  the 
fire  department  of  the  city  of  New  York,  as 
hereby  constituted,  and  shall  be  assigned  to 
duty  therein  by  the  fire  commissioner,  with 
the  rank  and  grade  now  held  by  them  respect- 
ively, as  nearly  as  may  be  practicable,"  it  has 
been  held  that  a  fire  marshal  of  the  city  of 
Brooklyn  was  not  by  this  transferring  provi- 
sion of  the  new  charter  ipso  facto  invested  with 
the  title  to  the  office  of  fire  marshal  of  the  new 
city  for  the  boroughs  of  Brooklyn  and  Queens, 
but  he  was  transferred  to  the  civil  service  of 
the  new  city  to  be  assigned  to  some  position 
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or  incumbency  by  the  fire  commissioner. 
People  v.  Gray,  23  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  602. 

Appointment  by  Village  Board  of  Trustees.— 

Under  a  statute  providing  that  the  convention 
of  delegates  of  the  fire  companies  of  a  village 
"  shall  select  separately  by  ballot  suitable  per- 
sons, electors  of  such  village,  for  chief  engi- 
neer and  first  and  second  assistant  engineers, 
and  the  individuals  receiving  the  greatest 
number  of  votes  for  those  several  offices  shall 
be  recommended  to  the  board  of  trustees  of 
said  village  for  their  appointment,"  and  fur- 
ther that  "  the  board  of  trustees  of  such 
village,  upon  such  recommendation,  shall 
appoint  a  chief  engineer  and  two  assistant 
engineers,  who  shall  be  electors  of  said 
village,  and  who  shall  hold  their  offices  during 
the  pleasure  of  said  board,"  it  has  been  held 
that  before  the  duty  of  appointing  a  chief  en- 
gineer and  assistant  is  imposed  upon  the 
board  of  trustees  it  is  necessary  for  the  con- 
vention of  the  fire  companies  to  recommend  to 
the  board  suitable  persons  for  such  offices, 
and,  since  the  convention  could  only  recom- 
mend the  individuals  who  receive  the  greatest 
number  of  votes,  there  could  be  no  valid 
recommendation  upon  a  tie  vote.  People  v. 
Hayes,  20  N.  Y.  App.  Div.  36. 

Invalidity  of  Appointment  of  Same  Person  to 
Two  Positions.  —  A  statute  provided  that  the 
board  of  fire  commissioners  should  have  power 
to  make  the  following  appointments:  "A  chief 
engineer,  an  assistant  engineer,  and  a  super- 
intendent of  the  fire-alarm  telegraph,  at  a  sal- 
ary to  be  fixed  by  them,  but  not  to  exceed 
$r,ooo  per  annum  for  the  chief  engineer,  $125 
per  annum  for  the  assistant  engineer,  and  $600 
per  annum  for  the  superintendent  of  the  fire- 
alarm  telegraph.  They  shall  also  have  power 
to  employ,  on  such  terms  as  they  shall  think 
best,  four  or  more  firemen,  not  to  exceed  eight 
men  for  a  hook-and-ladder  company,  and  not 
to  exceed  twenty  men  for  a  hose  company. 
The  compensation  of  such  firemen  shall  not 
exceed  $600  each  per  annum."  It  was  held 
that  the  statute  contemplated  that  the  positions 
of  chief  engineer  and  firemen  should  be  held 
by  different  persons.  People  v.  Fire  Com'rs, 
76  Hun  (N.  Y.)  146. 

3.  Removal  of  Commissioners  by  Municipal  Au- 
thorities.—  Savannah  v.  Grayson,  104  Ga. 
105. 

4.  Removal  of  Commissioners  by  Governor.  — 

State  v.  Smith,  35  Neb.  13. 
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of  the  fire  department  or  officers  of  the  force,  without  cause,  and  the  causes 
-which  will  operate  as  a  ground  of  dismissal  are  often  specified.1 

Necessity  of  Notice  of  Charge  and  Trial.  —  It  is  sometimes  expressly  provided  that 
individual  members  shall  not  be  dismissed  for  misconduct  until  charges  are 
heard  and  a  trial  is  had.2    And  it  has  been  held  that,  apart  from  any  such 


1.  Dismissal  of  Firemen  Without  Cause  Prohib- 
ited by  Statute.  —  People  v.  Brooklyn,  (N.  Y. 
1887)  13  N.  E.  Rep.  28;  People  v.  Fire,  etc., 
Com'rs.  103  N.  Y.  370;  People  v.  Fire  Com'rs, 
43  Hun  (N.  Y.)  554,  106  N.  Y.  257;  State  v. 
Bryson,  44  Ohio  St.  458. 

Veterinary  Surgeon  of  Department.  —  In 
Wheeler  v.  Fire  Com'rs,  46  La.  Ann.  731,  it 
was  held  that  the  "  veterinary  surgeon  "  men- 
tioned in  section  6  of  the  ordinance  creating  a 
paid  fire  department  of  the  city  of  New  Orleans 
is  an  officer  of  the  department,  and  holds  his 
office  during  good  behavior;  that  the  board  of 
commissioners  was  absolutely  without  power 
or  authority  to  displace  a  veterinary  surgeon 
who  had  been  elected  and  qualified,  and  was 
in  the  discharge  of  his  duties  as  such,  by  the 
election  of  another  person,  the  officer  not  hav- 
ing resigned  or  been  impeached,  and  that  such 
election  was  absolutely  null,  carrying  with  it 
no  legal  effects;  that  the  officer  attempted  to 
be  displaced  by  such  an  election  by  the  board 
was  authorized  to  ask,  and  the  court  justified 
in  granting,  an  injunction  in  his  favor,  re- 
straining the  newly  elected  surgeon,  the  board 
of  commissioners,  and  the  chief  of  the  depart- 
ment from  interfering  with  him  in  the  per- 
formance of  his  duties. 

The  Clerk  of  the  Board  of  Fire  Commissioners  of 
Jersey  City  is  an  employee  in  the  fire  depart- 
ment and  is  protected  from  removal  by  the 
New  Jersey  Act  of  1885  (P.  L.  130)  providing 
that  the  officers  and  men  employed  by  the 
municipal  authority  in  the  fire  department  of 
any  city  shall  severally  hold  their  respective 
offices  and  continue  in  their  respective  employ- 
ments during  good  behavior,  etc.,  and  further 
providing  for  what  causes  they  may  be  re- 
moved.   State  v.  Jersey  City,  49  N.  J.  L.  156. 

Transfer  to  Lower  Position.  —  Under  a  statute 
in  New  Jersey  providing  that  the  officers  and 
men  employed  by  a  municipal  authority  in  the 
fire  department  of  any  city  shall  severally  hold 
their  respective  offices  and  continue  in  their 
respective  employments  during  good  behav- 
ior, efficiency,  and  residence  in  said  city,  and 
further  providing  for  the  removal  of  such  offi- 
cers or  employees  for  certain  causes,  it  has 
been  held  that  the  transfer  of  an  employee  in 
the  Jersey  City  fire  department,  without  his 
■consent,  from  his  position  of  engineer  to  that 
•of  a  stoker,  which  latter  position  is  attended 
with  different  duties  and  decreased  pay,  is  in- 
valid. Michaelis  v.  Fire  Com'rs,  49  N.  J.  L. 
154. 

Abolition  of  Office  as  Mere  Pretext  for  Dismissal. 

—  It  has  been  held  that  the  board  of  fire  com- 
missioners of  New  York  city  has  no  power  to 
abolish  an  office  in  the  department  as  a  mere 
pretext  to  remove  the  incumbent  in  order  to 
put  some  one  else  in  his  place,  and  an  incum- 
bent so  removed  may  be  reinstated  by  man- 
damus. People  v.  LaGrange,  7  N.  Y.  App. 
Div.  311. 

Dismissal  for  Larceny.  —  It  has  been  held  that 


the  dismissal  of  a  fireman  for  larceny  by  the 
board  of  fire  commissioners  will  be  upheld  by 
the  courts  where  the  facts  and  circumstances 
were  sjich  as  to  justify  the  conclusion  at  which 
the  board  arrived,  although  a  jury  might  have 
taken  a  different  view  of  the  evidence  sub- 
mitted. People  v.  Purroy,  (Supreme  Ct.)  4  N. 
Y.  Supp.  345. 

Inspector  of  Combustibles  Issuing  Permits  for 
Sale  of  Fireworks  in  Violation  of  Rules.  —  See 
People  v.  LaGrange,  1  N.  Y.  App.  Div.  338. 

Removal  of  Person  Appointed  to  Fill  Vacancy 
Not  in  Existence.  —  See  People  v.  Fire  Com'rs, 
114  N.  Y.  67. 

Conclusiveness  of  Determination  of  Board  as  to 
Extent  of  Punishment. — In  People  v.  Purroy,  61 
N.  Y.  Super.  Ct,  284,  it  was  held  that  if  the 
board  of  commissioners  is  warranted  in  find- 
ing a  fireman  guilty  of  a  "breach  of  disci- 
pline," it  is  authorized  to  determine  the  nature 
and  extent  of  the  punishment,  within  the 
limits  of  the  statute,  and  that  determination 
is  not  reviewable  on  certiorari  by  the  courts. 
Thus  in  this  case  it  was  held  that  where  the 
board  was  authorized  to  punish  a  fireman  by 
reprimand  or  dismissal  from  the  force  for 
"  breach  of  discipline,"  etc.,  and  the  evidence 
showed  a  clear  "  breach  of  discipline,"  the  ac- 
tion of  the  board  in  dismissing  the  fireman 
from  the  force  was  not  reviewable. 

Where  the  General  Term,  on  certiorari  to 
review  an  order  of  the  board  of  fire  commis- 
sioners of  the  city  of  New  York  dismissing  the 
relator  from  service  as  fireman,  modified  the 
order  by  directing  his  suspension  for  six 
months,  and  there  was  no  question  of  juris- 
diction, procedure,  or  evidence  giving  to  the 
General  Term  jurisdiction  to  interfere  with  the 
order,  it  was  held  error.  People  v.  Fire 
Com'rs,  100  N.  Y.  82. 

2.  Necessity  of  Notice  of  Charge  and  Trial  Be- 
fore Dismissal.  —  People  v.  Fire  Com'rs,  27  N. 
Y.  App.  Div.  530;  People  v.  McGuire,  27  N.  Y. 
App.  Div.  593.  See  also  People  v.  Purroy, 
(Supreme  Ct.)  13  N.  Y.  Supp.  119. 

Where  a  fireman  was  brought  up  for  trial 
before  the  board,  and  upon  the  statement  of 
the  charge  against  him  he  requested  a  post- 
ponement of  the  investigation  for  a  week, 
without  denying  the  charge,  and  he  was  dis- 
missed from  the  department  without  any  fur- 
ther proceedings,  it  was  held  that  this  was  in 
violation  of  the  statute  prohibiting  the  re- 
moval of  members  of  the  fire  department  until 
after  conviction  of  the  offense  charged.  Peo- 
ple v.  Fire,  etc.,  Com'rs,  (Supreme  Ct.)  7  N. 
Y.  Supp.  439-  ,      ,  „ 

It  has  been  held  under  statute  that  the  fire 
commissioners  of  Brooklyn  have  power  to  dis- 
miss a  fireman  upon  his  trial  and  conviction 
on  a  charge  of  incompetency  because  of  the 
excessive  use  of  intoxicating  liquors,  as  this  is 
"  misconduct  or  neglect  of  duty;  "  and  the 
facts  that  the  fireman  was  not  present  at  the 
trial,  being  at  the  time  in  a  lunatic  asylum,  but 
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provision,  if  the  charter  specifies  the  causes  for  which  dismissal  may  be  made, 
before  there  can  be  any  conviction  and  removal,  the  member  proceeded 
against  is  entitled  to  notice  of  the  charge  made  against  him  and  to  a  hearing 
and  trial.1  & 

Reinstatement  of  Disabled  Fireman  After  Recovery.  —  It  has  been  held  that  a  fireman 
who  has  been  retired  by  a  fire  commissioner  after  a  determination  by  the  statu- 
tory board  that  he  is  permanently  disabled  to  perform  duty  does  not  become 
entitled  to  reinstatement  by  reason  of  a  subsequent  recovery.2 

3.  Disbandment  of  Fire  Company.  —  It  has  been  held  that  fire  companies 
under  the  statutes  of  New  Jersey  are  mere  ministerial  agents,  engaged  durante 
bene  placito,  and  as  such  may  be  disbanded  at  the  pleasure  of  the  managers  of 
the  department.3  And  a  statute  in  New  York  providing  that  the  individual 
members  of  the  fire  department  shall  not  be  dismissed  from  the  service  for 
misconduct,  by  the  board  of  fire  commissioners,  until  after  charges  have  been 
preferred  and  a  hearing  had,  does  not  impliedly  prescribe  that  such  or  any  par- 
ticular steps  shall  be  taken  before  the  services  of  an  entire  company  may  be 
dispensed  with.4 

IV.  Compensation  of  Firemen  and  Officers  —  1.  In  General.  —  The  com- 
pensation of  firemen  and  officers  of  the  force  is  to  be  fixed  in  accordance  with 


was  represented  by  counsel  at  the  hearine,  and 
that  no  committee  of  his  person  was  appointed, 
do  not  render  his  removal  illegal.  People  v. 
Partridge,  13  Abb.  N.  Cas.  (N.  Y.  City  Ct.)  410! 

The  Fire  Commissioners  of  the  City  of  Baltimore 
have  the  power,  by  ordinance,  to  dismiss  an 
employee  if  he  does  not  discharge  his  duties 
to  their  satisfaction;  and  they  are  not  required 
to  proceed  by  way  of  formal  charge,  notice, 
and  trial,  before  dismissal.  O'Neill  v.  Regis- 
ter, 75  Md.  425. 

A  Telegraph  Operator  of  a  fire  department  has 
been  held  to  be  included  in  the  words  "  force 
for  extinguishing  fires"  so  as  to  protect  him 
from  removal  without  cause  and  without  a 
trial  under  chapter  377  of  the  New  York  Laws 
of  1880.  People  v.  Ennis,  (City  Ct.)  7  N.  Y. 
Supp.  630,  121  N.  Y.  693.  Compare  People  v. 
Fire  Com'rs,  28  Hun  (N.  Y.)  495. 

Mere  Laborer.  —  It  has  been  held  that  a  mere 
laborer,  appointed  temporarily,  is  not  a  mem- 
ber of  the  force  within  the  meaning  of  the 
statute  requiring  a  trial  before  the  department 
can  discharge  him.  People  v.  Wurster,  89 
Hun  (N.  Y.)  5.  To  the  same  effect  see  People 
v.  Wurster,  (Supreme  Ct.)  35  N.  Y.  Supp. 
88. 

And  the  fact  that  he  wore  a  uniform  at  a  fire 
is  immaterial.  People  v.  Wurster,  89  Hun  (N. 
Y.)8.  V 

And  the  same  rule  applies  although  he  may 
have  been  given  a  badge  and  fire-box  key,  and 
had  been  called  upon  to  hold  the  hose  at  a  fire. 
People  v.  Wurster,  89  Hun  (N.  Y.)  5. 

Coal  Passer.  —  A  person  appointed  as  a  coal 
passer  in  the  fire  department  has  been  held 
not  to  be  a  member  of  the  "  force  for  extin- 
guishing fires  "  so  as  to  entitle  him  to  a  trial 
before  he  can  be  discharged.  People  v.  Wurs- 
ter, (Supreme  Ct.)  35  N.  Y.  Supp.  90. 

Retirement  for  Disability.  —  In  People  v.  Bry- 
ant, 28  N.  Y.  App.  Div.  480,  it  was  held  that 
the  retirement  of  a  fireman  because  of  his 
physical  incapacity  to'  perform  the  duties  re- 
quired by  his  position  is  not  a  proceeding  for 
his  removal  within  the  meaning  of  the  provi- 
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sion  of  the  charter  of  Brooklyn  prohibiting  the 
removal  of  any  person  employed  in  the  fire- 
department  except  after  a  public  trial  by  the 
fire  commissioner. 

1.  People  v.  Brooklyn,  (N.  Y.  1887)  13  N.  E. 
Rep.  28;  People  v.  Fire,  etc.,  Com'rs,  103  N. 
Y.  370;  People  v.  Fire,  etc.,  Com'rs,  106  N.  Y. 
64;  People  v.  Fire,  etc.,  Com'rs,  106  N.  Y. 
676,  reversing  37  Hun  (N.  Y.)  644. 

The  relator  was  appointed  as  a  "  detailed 
fireman  "  by  the  commissioners  of  the  depart- 
ments of  fire  and  buildings  of  the  city  of 
Brooklyn.  He  was  removed  by  resolution  of 
the  board,  without  notice,  trial,  or  charges  hav- 
ing been  made  against  him.  It  was  held  that 
inasmuch  as  by  the  city  charter  the  power  of 
the  commissioners  to  remove  a  member  of  the 
department  can  be  exercised  only  on  the  con- 
viction of  the  member  of  some  of  the  offenses 
specified  in  the  charter,  he  could  not  be  re- 
moved without  trial  or  notice,  merely  on  the 
ground  that  no  such  office  as  "  detailed  fire- 
man "  existed.  People  v.  Fire,  etc.,  Com'rs, 
103  N.  Y.  370.  See  also  Pennie  v.  Brooklyn, 
97  N.  Y.  654. 

2.  Disabled  Fireman  Not  Entitled  to  Reinstate- 
ment by  Reason  of  Recovery.  —  People  v.  Bry- 
ant,  28  N.  Y.  App.  Div.  480. 

3.  Disbandment  of  Company  at  Pleasure  of  Man- 
agers of  Department.  —  State  v.  Plainfield  F. 
Department,  41  N.  J.  L.  343. 

Abolition  of  Office  of  "  Call  Members."  —  Under 
New  Jersey  Act  of  May  2,  1885,  entitled  'An 
act  to  remove  the  fire  and  police  department 
in  the  cities  of  this  state  from  political  con- 
trol," the  position  or  office  of  "  call  members  " 
in  the  fire  department  of  the  city  of  Newark 
may  be  abolished  by  the  order  of  the  fire  com- 
missioners, and  such  action  is  not  within  the 
Act  of  March  24,  1885,  prohibiting  the  removal 
from  office  for  political  reasons  or  for  any 
other  cause  than  incapacity,  misconduct;  non- 
residence,  or  disobedience  of  just  rules,  etc. 
Fire  Com'rs  v.  Lyon,  53  N.  J.  L.  632. 

4.  People  v .  Fire  Com'rs,  27  N.  Y.  App.  Div. 
530. 
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the  method  prescribed  by  statute.1  The  duty  is  sometimes  imposed  by  stat- 
ute on  the  board  of  fire  commissioners,*  and  sometimes  on  a  board  of  esti- 
mate 3  Where  by  statute  a  board  of  estimate  is  directed  to  fix  the  salaries  of 
servants  and  officers  at  specified  sums,  if  the  board  fixes  the  salary  of  a  mem- 
ber of  the  department  at  a  sum  smaller  than  directed,  his  remedy  is  by  man- 
damus against  the  board  and  not  by  action  against  the  city.4 

2  De  Facto  Firemen.  —  It  has  been  held  that  whatever  defect  there  may  be 
in  the  appointment  of  a  fireman,  he  will  be  entitled  to  compensation  for  his 
services  if  they  were  performed  in  good  faith  and  without  objection. 

3  Effect  of  Illegal  Removal  from  Office.  —  A  city  is  not  liable  to  a  fireman 
for  loss  of  salary  caused  by  his  illegal  dismissal  from  office  by  the  fire  commis- 
sioners, but  his  remedy  is  by  an  action  against  the  commissioners. 

V  Pensioning  Fibemen.  —  It  is  sometimes  provided  by  statute  that  any 
officer  or  member  of  a  fire  department  who  shall,  while  in  the  actual  perform- 
ance of  his  duty,  and  by  reason  of  such  performance  of  duty,  and  without 
fault  or  misconduct  on  his  part,  become  permanently  disabled  so  as  to  be 
unfit  to  perform  his  duty,  may  be  placed  on  the  pension  roll  of  the  firemen  s 
insurance  fund.7  But  it  has  been  held  that  a  report  of  the  fire  board  merely 
declaring  that  a  fireman  was  not  competent  physically  to  perform  the  duties 
of  a  fireman  is  not  a  finding  that  the  fireman  was  permanently  disabled.8 

VI.  Control  of  Department  and  Its  Property.  —  The  sole  control  of  the 
fire  department  and  of  the  property  used  by  it  is  often  vested  in  a  board  of 

1.  Matter  of  People,  146  N.  Y.  357. 

When  Compensation  of  Fireman  Chargeable  to 
Occupier  of  Premises  —  Statute  14  Geo.  III.,  c. 
78,  76,  77,  78.  See  Reg.  v.  Pontifex.  4  W. 
R.  505. 

Charge  for  Use  of  Apparatus  and  Water  Con- 
sumed—Towns Police  Clauses  Act  1847,  §  32. 
See  Drightlington  Local  Board  v.  Bower,  22 
W.  R.  165. 

Expense  of  Use  of  Fire  Engine  Beyond  Limits 
—  "  Owner  "  Denned.  —  See  Sale  v.  Phillips,  63 
L.  J.  M.  C.  79,  (1894)  1  0-  B-  349.  70  L.  T.  N. 
S.  559,  58  J.  P.  460,  overruling  Lewis  v.  Arnold, 
L.  R.  10  Q.  B.  245. 

Jurisdiction  of  Magistrate  to  Fix  Reward  of 
Keeper  of  Engine.  —  14  Geo.  III.,  c.  78,  76, 
77.  See  Reg.  v.  Combe,  3  New  Sess.  Cas.  394, 
13  Q.  B.  179,  66  E.  C.  L.  179.  18  L.  J.  Q.  B.  94, 
13  Jur.  192. 

Contribution  by  Insurance  Agents  to  Fire  De- 
partment Fund.  —  Section  523  of  the  New  York 
City  Consolidation  Act  (1882),  which  provides 
that  certain  sums  "  shall  be  paid  to  the  treas- 
urer of  the  fire  department  *  *  *  by 
every  person  who  shall  act  in  the  city  and 
county  of  New  York  as  agent  for  or  on  behalf 
of  any  individual  or  association  of  individuals 
not  incorporated  by  the  laws  of  this  state,  to 
effect  insurances  against  losses  or  injury  by 
fire  in  the  city  and  county  of  New  York,  al- 
though such  individuals  or  association  may  be 
incorporated  for  that  purpose  by  any  other 
state  or  country,"  includes  agents  of  residents 
as  well  as  agents  of  nonresidents.  New  York 
F.  Department  v.  Stanton,  28  N.  Y.  App.  Div. 
334- 

2.  Compensation  of  Fireman  Fixed  by  Board  of 
Commissioners.  —  Matter  of  People,  146  N.  Y. 
357. 

3.  Compensation  of  Fireman  Fixed  by  Board  of 
Estimate. —  Dolan  v  Brooklyn,  55  Hun  (N.  Y.) 
448,  affirmed  129  N.  Y.  646. 

4.  Dolan  v.  Brooklyn,  55  Hun  (N.  Y.)  448, 
affirmed  129  N.  Y.  646. 
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5.  Right  of  De  Facto  Fireman  to  Compensation. 

—  Cousins  v.  Manchester,  (N.  H.  1892)  38  Atl. 
Rep.  724- 

6.  Municipality  Not  Liable  for  Loss  of  Salary  for 
Illegal  Dismissal.  —  Baltimore  v.  O'Neill,  63 
Md.  336;  Hines  v.  District  of  Columbia,  4 
MacArth'ur  &  M.  (D.  C.)  141.  See  also  O'Neill 
v.  Register,  75  Md.  425- 

In  Wood  v.  New  York,  55  N.  Y.  Super.  Ct. 
230,  124  N.  Y.  627,  it  was  held  that  where  a 
foreman  in  the  fire  department  was  duly  found 
guilty  of  violation  of  duty  and  sentenced  to  be 
retired  from  the  fire  department  on  an  annuity, 
he  was  not  entitled  to  salary  after  his  removal 
whether  he  was  rightfully  or  wrongfully  re- 
moved, and  that  to  entitle  him  to  the  salary  it 
was  necessary  that  in  fact  by  legal  proceed- 
ings or  otherwise  he  should  have  been  rein- 
stated. 

In  Meredith  v.  District  of  Columbia,  3  Mac- 
Arthur  (D.  C.)  52,  it  was  held  that  a  member 
of  the  fire  department  of  the  city  of  Washing- 
ton could  not  sustain  a  personal  action  for  his 
monthly  salary  unless  he  had  actually  per- 
formed the  duties  of  his  office,  and  the  fact  that 
he  had  been  removed  without  notice  of  charges 
and  a  trial  would  not  entitle  him  to  this  remedy, 
under  the  statutory  provision  that  salaries 
should  not  be  paid  unless  the  duties  were  actu- 
ally performed. 

7.  Pensioning  Firemen.  —  People  v.  Bryant, 
28  N.  Y.  App.  Div.  480. 

Disability  to  Be  Determined  by  Trustee  of  Fund. 
—  Under  an  Ohio  statute  granting  pensions  to 
members  of  a  fire  department  it  has  been  held 
that  the  board  of  trustees  of  the  pension  fund 
is  charged  with  the  duty  of  determining 
whether  the  disability  of  the  claimant  was 
caused  in  the  actual  performance  of  the  duties 
of  his  position  as  such  member,  and  such  de- 
termination, when  made  in  good  faith,  is  final. 
Karb  v.  State,  54  Ohio  St.  383. 

8.  People  v.  Bryant,  28  N.  Y.  App.  Div. 
480. 
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fire  commissioners ;  and  the  amount  of  money  to  be  raised  and  how  it  shall  be 
expended,  and  the  sum  to  be  allowed  annually  to  each  comoanv Jl  in 
cases  left  to  the  discretion  of  such  board.  -    But  in 

vflSge  &2£r  °ther  °ffiCerS  °f  thC  municiPal»ty,  such  asCthPeToearrdao1 
VII.  Exercise  of  Police  Power— Fire  Escapes.  —  It  has  been  held  that 
the  powers  conferred  by  statute  upon  the  fire  department  of  the  city  of  New 
York  to  require,  by  proper  notice,  the  construction  of  fire  escapes  in  and  Don 
hotels  are  constitutional  and  are  to  be  exercised  as  other  S^JStop^S 
and  regulations  under  the  direction  of  the  statutes  in  accordance  wfth  the 
sound  discretion  of  the  fire  department  3  ■  tn  tne 

r^T1T"0-  Municipality -1.  For  Negligence  of  Firemen  -a  In 
GENERAL  -  A  municipal  corporation  is  not,  in  the  absence  of  statutory  pro 
vision,  liable  in  damages  to  one  injured  by  the  negligent  acts  of  its  fire  depart 
ment,  or  of  any  of  its  members ;  *  nor  is  it  liable  for  negligence  in  omittnTg  to 


1.  Control  of  Department  Vested  in  Commission- 

ers- — People  v.  Fire  Com'rs,  27  N.  Y.  Ann 
Div.  530;  Fire  Com'rs  v.  Lyon,  53  N.  J.  L.  632 
Taxation  of  Property  Used  by  Fire  Department. 
—  A  house  and  lot  and  horses  owned  by  a  city 
and  used  solely  by  its  fire  department  are  pub- 
lic property,  used  for  public  purposes,  and  not 
liable  to  taxation.  Erie  County  v.  Erie  113 
Pa.  St.  360. 

2.  Control  of  Department  Vested  in  Village 
Trustees.  —  People  v.  Son,  64  Hun  (N.  Y.)  321. 

3.  Exercise  of  Police  Power  by  Department.  — 
New  York  F.  Department  v.  Sturtevant,  33  Hun 
(N.  Y.)  407.  In  this  case  it  was  held  that  the 
power  to  require,  by  the  service  of  proper  no- 
tice, the  erection  of  fire  escapes  in  and  upon 
the  hotels  in  the  city  of  New  York  is  conferred 
upon  the  fire  department  of  the  city,  and  must 
be  exercised  by  it  and  not  by  its  subordinate 
bureaus  or  officers.  See  also  the  title  Police 
Power. 

Exclusive  Control  over  Premises  at  Time  of  Fire 
Granted  to  Fire  Brigade.  —  See  Carter  v 
Thomas,  (1893)  1  Q.  B.  673. 

4.  Nonliability  of  Municipality  for  Negligence 
of  Firemen.  — New  York  v.  Workman,  67  Fed. 
Rep.  348;   Brinkmeyer  v.  Evansville,  29  Ind. 
193;   Hill  v.  Boston,  122  Mass.  344,  23  Am 
Rep.  332;   Hafford  v.  New  Bedford,  16  Gray 
(Mass.)  302;   Heller  v.  Sedalia,  53  Mo.  159,  14 
Am.  Rep.  444;  Thompson  v.  New  York,  52  N 
Y.  Super.  Ct.  427;   Frederick  v.  Columbus  58 
Ohio  St.  538;   Kies  v.  Erie,  135  Pa.  St.  144  20 
Am.  St.  Rep.  867;   Lilly  v.  Scranton,  2  Lack 
Leg.  N.  (Pa.)  175;   Knight  v.  Philadelphia,  15 
W.  N.  C.  (Pa.)  307;  Hayes  v.  Oshkosh,  33  Wis 
314,  14  Am.  Rep.  760.    See  also  Wheeler  v 
Cincinnati,  19  Ohio  St.  19,  2  Am.  Rep.  368 
And  see  generally  the  title  Public  Officers. 

Volunteer  Organization.  —  It  makes  no  differ- 
ence in  the  application  of  the  rule  of  the  text 
that  the  fire  department  is  a  volunteer  organi- 
zation. Jewelt  v.  New  Haven,  38  Conn.  370 
9  Am.  Rep.  382;  Yule  v.  New  Orleans,  25  La' 
Ann.  394.  See  also  Fire  Ins.  Patrol  v.  Boyd 
120  Pa.  St.  624,  6  Am.  St.  Rep.  745.  ' 

Appointment  of  Firemen  by  Municipality  Imma- 
terial. —  The  rule  of  the  text  is  true  notwith- 
standing the  officers  of  the  fire  department 
derive  their  appointment  from  and  are  paid 
by  the  corporation  itself.  New  York  v  Work- 
man, 67  Fed.  Rep.  348;  Hafford  v.  New  Bed- 
ford, 16  Gray  (Mass.)  297. 


Fire  Department  Established  under  Special  Stat- 
ute. —  It  is  not  material  that  a  particular  fire 
department  has  been  established  and  is  regu- 
lated under  a  special  statute  accepted  by  the 
city  council.  Fisher  v.  Boston,  104  Mass  04 
6  Am.  Rep.  196;  Hafford  v.  New  Bedford  16 
Gray  (Mass.)  297. 

The  officers  of  a  fire  department  of  a  city 
whether  operating  under  general  law  or  under 
a  special  charter,  are  not  agents  of  the  city  or 
corporation  appointing  them.    Shanewerk  v 
Ft.  Worth,  11  Tex.  Civ.  App.  271. 

The  Nonliability  of  a  Municipality  has  been 
declared  in  the  following  cases: 

Person  Run  Over  by  Fire  Engine  —Green- 
wood v.  Louisville,  13  Bush  (Ky.)  226- 
O  Meara  v.  New  York,  1  Daly  (N  Y)  ait- 
Knight  v.  Philadelphia,  15  W.  N.  C.*(Pa  )  307 : 
Freeman  v.  City,  7  W.  N.  C.  (Pa.)  45.  Corni 
pare  Buchanan  v.  Philadelphia  2  W  N  C 
(Pa.)  600. 

Personal  Injury  by  a  Hose  Carriage.  —  Tewett 
v  New  Haven,  38  Conn.  368,  9  Am.  Rep.  382- 
Hafford  v.  New  Bedford,  16  Gray  (Mass.)  207-' 
McKenna  v.  St.  Louis,  6  Mo.  App.  320. 

Injuries  to  Property  by  Careless  Dr'ivino  of 
Hose  Cart.  —  Grube  v.  St.  Paul,  34  Minn.  402- 
Howard  v.  San  Francisco,  51  Cal.  52. 

Collision  with  Hook-and- Ladder  Wagon  —Wil- 
cox v.  Chicago,  107  111.  334,  47  Am.  Rep.  434. 

Death  by  Falling  of  Fire  Tower.  —  Frederick 
v    Columbus,    58    Ohio   St.    538.    See  also 
Ihompson  v.  New  York,  52  N.  Y.  Super  Ct 
427. 

Frightening  Horses  by  Escaping  Steam  — 
Burnll  v.  Augusta,  78  Me.  118,  57  Am.  Rep 
788  In  this  case  it  was  said  that  a  city  is  not 
liable  for  the  negligent  acts  of  the  officers  of  a 
fire  department  unless  made  so  by  express 
statute  or  unless  the  act  complained  of  was 
expressly  ordered  by  the  city  government. 

Frightening  Horse  with  Hose.  —  Edeerlv  v 
Concord,  59  N.  H.  78.  ' 

Injury  frovi  Truck  Standing  on  Sidewalk  — 
Dodge  v.  Granger,  17  R.  I.  664,  33  Am.  St. 
Kep.  901,  citing  7  Am.  and  Eng.  Encyc  of 
Law  (1st  ed.)  997,  998. 

Injury  Caused  by  Defective  Brake  on  Engine 
—  Wild  v.  Paterson,  47  N.  J.  L.  406. 

Injury  from  Ropes  Stretched  Across  Street 
During  Parade.—  Simon  v.  Atlanta,  67  Ga. 
618,  44  Am.  Rep.  739. 

Slipping  on  Ice  Caused  by   Water  Escaping 
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inform  the  members  of  its  fire  department  of  defects  in  the  apparatus  of  the 
department,  known  to  itself,  or  for  neglecting  to  instruct  its  fire  department 
in  the  proper  use  and  management  of  such  apparatus.1  The  ground  on  which 
the  nonliability  of  municipal  corporations  is  placed  in  such  cases  is  that  the 
corporation  is  engaged  in  the  performance  of  public  service,  in  which  it  has 
no  particular  interest,  and  from  which  it  derives  no  special  interest  or  advan- 
tage in  its  corporate  capacity,  but  which  it  is  bound  to  see  performed  in  pur- 
suance of  duty  imposed  by  law,  for  the  general  welfare  of  the  inhabitants  or 
of  the  community;  that  the  members  of- the  fire  department,  although 
appointed  by  the  corporation,  are  not,  when  acting  in  the  discharge  of  their 
duties  servants  or  agents  in  the  employment  of  the  city  for  whose  conduct 
the  city  can  be  made  liable ;  but  they  act  rather  as  public  officers  of  the  city, 
charged  with  a  public  service,  for  whose  negligence  or  misconduct  in  the  dis- 
charge of  official  duty  no  action  will  lie  against  the  city,  and  hence  the  maxim 
respondeat  superior  has  no  application.3  _ 

b  In  Extinguishing  Fires.—  A  municipal  corporation  will  not  be  liable 
for  the  failure  of  members  of  the  fire  department  to  use  proper  efforts  to 
extinguish  fires.3  . 

2.  Neglect  to  Provide  Means  for  Extinguishing  Fires.  —  Nor  is  the  city  liable 
to  the  owner  of  property  injured  by  fire  in  consequence  of  its  neglect  to  pro- 
vide and  keep  in  repair  suitable  fire  apparatus,  or  to  provide  and  keep  in  repair 
the  public  wells,  cisterns,  or  waterworks.4 

Liability  of  Water  Company  Contracting  to  Supply  Water.  —  And  it  seems  to  be  a  gen- 
eral rule  that  where  a  city  contracts  with  a  water  company  to  furnish  a  supply 
of  water  for  use  in  extinguishing  fires,  such  supply  to  be  paid  for  by  a  levy  of 


from  Fire  Hydrant.  —Welsh  v.  Rutland,  56 
Vt.  228. 

Injury  from  Bursting  of  Hose.  —  Fisher  v. 
Boston,  104  Mass.  87,  6  Am.  Rep.  196. 

Injury  Caused  by  Opening  Door  of  Engine 
House.  —  Kies  v.  Erie,  135  Pa.  St.  144,  20  Am. 
St.  Rep.  867. 

Property  Destroyed  by  Negligence  in  Operating 
a  Fire  Engine.  —  Hayes  v.  Oshkosh,  33  Wis. 
314,  14  Am.  Rep.  760. 

Damage  by  Water  to  Neighboring  Building.  — 
Torbush  v.  Norwich,  38  Conn.  228. 

Liability  of  County  Council  for  Damage  to 
Property  Taken  Possession  of  on  Premises 
Where  Fire  Occurs.  —  See  Joyce  v.  Metropolitan 
Board  of  Works,  44  L.  T.  N.  S.  811,  45  J-  P-  667. 

1.  Frederick  v.  Columbus,  58  Ohio  St.  538. 

2.  Frederick  v.  Columbus,  58  Ohio  St.  538; 
Hayes  v.  Oshkosh,  33  Wis.  314,  14  Am.  Rep. 

7°°-  - 

3.  Nonliability  of  Municipality  for  Failure  of 
Firemen  to  Extinguish  Fires.  —  Wright  v.  Au- 
gusta, 78  Ga.  242;  Brinkmeyer  v.  Evansville, 
29  Ind.  187;  Robinson  v.  Evansville,  87  Ind. 
336,  44  Am.  Rep.  770;  Yule  v.  New  Orleans, 
25  La.  Ann.  394;  Heller  v.  Sedalia,  53  Mo. 
159,  14  Am.  Rep.  444;  Wheeler  v.  Cincinnati, 
19  Ohio  St.  19,  2  Am.  Rep.  368. 

4.  Neglect  to  Provide  Means  to  Extinguish 
Fires.  —  New  York  v.  Workman,  67  Fed.  Rep. 
349;  Brinkmeyei  v.  Evansville,  29  Ind.  187; 
Grant  v.  Erie,  69  Pa.  St.  420,  8  Am.  Rep.  272; 
Springfield  F.  &  M.  Ins.  Co.  v.  Keeseville,  148 
N.  Y.  46.  See  also  Fowler  v.  Athens  City 
Water- Works  Co.,  83  Ga.  222,  citing  7  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  997  et  sea.;  Fitch 
v.  Seymour  Water  Co.,  139  Ind.  214,  citing  7 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  997  et 
seq.;  Howsman  v.  Trenton  Water  Co.,  119  Mo. 


311,  citing  7  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  997. 

In  Wheeler  v.  Cincinnati,  19  Ohio  St.  19,  2 
Am.  Rep.  368,  it  was  held  that  a -city  is  not 
liable  to  individuals  for  damages  resulting 
from  a  failure  to  provide  the  necessary  agen- 
cies for  extinguishing  fires,  and  this  on  the 
ground  that  the  duty  to  provide  such  agencies 
is  in  its  nature  legislative  and  governmental. 

In  Patch  v.  Covington,  17  B.  Mon.  (Ky.) 
722,  it  was  held  that  a  city  corporation  was  not 
responsible  tolhe  owner  of  property  consumed 
by  fire  on  the  ground  that  it  failed  to  keep 
cisterns  filled  with  water,  fire  hooks,  etc., 
whereby  the  fire  might  have  been  extin- 
guished, and  this  on  the  ground  that  the  dam- 
age was  not  in  that  particular  case  the  natural 
and  proximate  consequence  of  the  act  or  omis- 
sion complained  of. 

An  Act  of  Assembly  empowered  a  city  to 
make  a  sufficient  number  of  reservoirs  "  to 
supply  water  in  case  of  fire."  The  council 
constructed  reservoirs,  but  suffered  one  to  be- 
come so  dilapidated  that  it  would  not  hold 
water.  A  fire  occurred  near  this  reservoir;  ns 
water  could  be  obtained  from  it,  and  the 
buildings  were  burned.  The  owner  claimed 
damages,  alleging  negligence  on  the  part  of 
the  city.  It  was  held  that  it  was  discretionary 
with  the  city  to  construct  the  reservoirs,  and 
that  it  was  not  liable.  Grant  v.  Erie,  69  Pa. 
St.  420,  8  Am.  Rep.  272. 

See  further  on  this  question  the  title  Muni- 
cipal Corporations. 

Liability  of  Municipal  Authority  to  Water  Com- 
pany for  Use  of  Fire  Plug.  —  See  Grand  Junction 
Waterworks  Co.  v.  Brentford  Local  Board,  63. 
L.  J.  Q.  B.  717,  (1894)  2  Q.  B.  735,  9  Reports 
788,  71  L.  T.  N.  S.  240,  59  J.  P.  51. 
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taxes  upon  the  taxpayers  of  the  city,  there  is  no  such  privity  of  contract 
between  a  citizen  or  resident  of  such  city  and  the  water  company  as  will 
authorize  him  to  maintain  an  action  against  the  water  company  for  the  injury 
or  destruction  of  his  property  by  fire,  caused  by  the  failure  of  the  water  com- 
pany  to  fulfil  its  contract.1 

3.  Destruction  of  Buildings  to  Prevent  Spread  of  Fire.  —  Unless  a  corporation 
has  authority  conferred  upon  it  by  statutes  defining  its  powers  to  destroy 
buildings  or  other  property  for  the  purpose  of  arresting  the  progress  of  a  fire 
or  the  power  to  pass  an  ordinance  authorizing  its  fire  department  to  do  so,  it 
cannot,  except  in  cases  of  imminent  public  necessity,  exercise  such  power  and 
will  not  be  liable  for  the  acts  of  its  fire  department  which  it  has  no  power  to 
authorize.*  Furthermore,  the  fact  that  a  municipal  corporation  is  authorized 
by  statute  to  direct  the  destruction  of  private  buildings  and  other  property  by 
its  firemen  to  prevent  the  spread  of  fire  does  not  make  the  corporation  liable 
to  the  owners  of  the  property  thus  destroyed,  in  the  absence  of  an  express 
statute  or  provision  in  the  charter  creating  such  liability.3  And  where  a  rem- 
edy  is  given  by  statute  to  charge  the  corporation  the  case  must  come  clearly 
within  the  statute.4  J 

A  Full  Discussion  of  this  question  will  be  found  in  a  subsequent  portion  of  this 
work.5 

4.  Use  of  Appliances  for  Purposes  Not  Connected  with  Fire  Department.  —  A 

city  has  been  held  liable  for  injury  caused  by  coming  in  contact  with  a  tele- 
graph wire  which  was  maintained  for  the  use  of  a  fire  department,  but  which 
had  been  lowered  for  purposes  not  connected  with  such  department  by 
municipal  servants  other  than  those  in  charge  of  the  fire  department.6 

Private  Use  of  Appliances  Not  Authorized  by  Law.  —  But  it  has  been  held  that  where 
the  common  council  of  a  municipal  corporation  exceeds  the  powers  conferred 
by  the  charter  of  the  city  which  it  represents,  by  using  the  firemen  and  appli- 
ances for  a  private  purpose  not  authorized  by  law,  the  corporation  will  not  be 
responsible  for  the  negligence  of  the  firemen  in  the  use  of  the  appliances.7 

5.  Injuries  to  Firemen  —  Defective  Appliances.  —  A  municipal  corporation  has 
been  held  liable  for  injuries  received  by  a  fireman  resulting  from  defects  in  a 
hre  engine  of  which  he  had  charge.* 

Negligence  of  Fellow  Firemen.  —  But  it  has  been  held  that  since  officers  and 
members  of  a  fire  department  are  not  servants  of  a  municipal  corporation,  a 
city  will  not  be  liable  for  injuries  received  by  a  fireman  through  the  negligence 
of  a  fellow  fireman,  though  its  council  may  have  selected  the  fellow  fireman 
with  knowledge  of  his  incompetency.9 

Defective  streets.  —  It  has  been  held  that  a  fireman,  in  assuming  the  duties  of 
his  place,  takes  upon  himself  no  risk  arising  out  of  negligence  on  the  part  of 
those  in  charge  of  the  streets  in  not  keeping  them  in  proper  repair,  and  a 
municipal  corporation  will  be  liable  for  injury  so  caused  ; 10  and  the  doctrine  of 

1.  Liability  to  Person  Damaged  of  Water  Com-        7.  Smith  v.  Rochester,  76  N.  Y.  500. 

pany  Contracting  to  Supply  Water.  -  For  a  full  8.  Liability  of  Municipality  to  Firemen  Injured 

discussion  of  this  question  see  the  title  Water-  by  Defective  Appliance.  —  Lafavette  v.  Allen  81 

works  and  Water  Companies.  Ind.  166. 

2.  Field  v.  Des  Moines,  39  Iowa  575,  18  Am.  9.'  Liability  of  Municipality  for  Injury  Caused  by 
e„p-i.  '  _  .  Negligence  of  Fellow  Fireman.  —  Shanewerlc  p. 
d.  Held  v  Des  Moines,  39  Iowa  575,  18  Am.  Ft.  Worth,  11  Tex.  Civ.  App.  271. 

Kep  40;   White  v.  Charleston,  2  Hill  L.  (S.  10.  Liability  of  Municipality  to  Fireman  Injured 

I  d57I'j-   u      ™  by  Reason  of  Defective  Streets. —  Turner  z>.  In- 

4.  Bowditch  v.  Boston,  101  U.  S.  16;  Coffin  dianapolis.  96  Ind.  51. 

v  Nantucket  5  Cush.  (Mass.)  269;  Taylor  v.  In  Michigan  it  has  been  held  that  the  statu- 

Plymouth,8Met  (Mass.) 465;  Teller  v.  Corpus  tory  duly  imposed  on  the  city  of  Detroit  to 

b  cl'  5?u     •',   *\.              ^  keeP  its  streets  in  repair,  and  reasonably  safe 

5.  bee  the  titles  Municipal  Corporations;  and  fit  for  the  public  travel,  extends  to  mem- 
«v  Power.  bers  of  the  fire  department  the  same  as  to 
«.  Neuert  v.  Boston,  120  Mass.  338.  those  of  the  traveling  public,  and  the  city  will 
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fellow  servants  has  no  application  in  such  a  case.* 

IX  Liability  of  Volunteer  Fire  Organization  for  Negligence  of  Mem- 
bers —  A  corporation  which,  in  the  performance  of  its  corporate  duties,  is 
actin'o-  without  gain  or  profit,  in  aid  of  the  municipal  government,  in  the  preser- 
vation of  life  and  property  at  fires,  whether  as  a  volunteer  or  not,  is  a  public 
charity  and  not  subject  to  the  doctrine  of  respondeat  superior. 

X  Liability  of  Person  Obstructing  Extinguishment  of  Fire.  —  Where  a 
person  has  been  damaged  by  fire  by  reason  of  the  action  of  some  third  person 
in  obstructing  the  firemen  of  a  municipal  corporation  in  the  extinguishment 
of  the  fire  the  person  damaged  has  a  right  of- action  for  such  obstruction. 

XI  Liability  of  Individual  Fireman.  —  In  an  action  for  throwing  down  a 
stack  of  chimneys  and  thereby  destroying  the  plaintiff's  house,  it  has  been 
held  that  the  defendant  may  justify  that  he  was  a  fireman,  and  that  the  chim- 
neys were,  by  reason  of  a  fire,  in  immediate  danger  of  falling  on  a  public  foot- 
path.4 

FIRE  DISTRICTS.  —  See  the  title  Fire  Limits,  post. 


he  liable  for  a  breach  thereof.  Coots  v.  De- 
troit, 75  Mich.  628.  See  generally  the  title 
Streets  and  Sidewalks. 

Contributory  Negligence  —  Acceptance  of  Pen- 
sion. —  Where  a  fireman  while  driving  a  hose 
cart  to  a  fire  was  thrown  therefrom  and  per- 
manently injured,  while  driving  through  a 
dark  street,  by  collision  with  a  truck  that  was 
stored  in  the  street,  it  was  held  that  his  act  in 
driving  at  the  rate  he  did  was  a  violation  of 
section  1932  of  the  New  York  Consolidation 
Act,  and,  furthermore,  that  his  injury  was  one 
of  the  consequences  incident  to  his  employ- 
ment, compensated  for  by  his  pension,  and 
that  he  could  not  recover.  Farley  v.  New 
York.  15  Misc.  Rep.  (N.  Y.  Super.  Ct.)  33- 
But  in  Coots  v.  Detroit,  75  Mich.  628,  it  was 
held  that  an  action  by  a  fireman  against  the 
city  for  injuries  sustained  by  reason  of  defect- 
ive streets  was  not  barred  by  the  fact  that  the 
charter  of  the  city  provided  that  a  person  who 
might  be  thereafter  totally  disabled  in  the  dis- 
charge of  his  duties  as  fireman  might  be  placed 
upon  the  list  of  retired  firemen  by  vote  of  the 
fire  commission,  where  it  appeared  that  no 
steps  had  been  taken  to  relire  him. 

1.  Turner  v.  Indianapolis,  96  Ind.  57;  Coots 
v.  Detroit,  75  Mich.  628.  See  generally  the 
title  Fellow  Servants,  vol.  12,  p.  893. 

In  Turner  v.  Indianapolis,  96  Ind.  56,  the 
court  said:  "  We  cannot  see  wherein  there  is 
any  coservice  to  be  performed  between  mem- 
bers of  the  fire  department  and  members  of 
the  street  department,  to  which  the  rule  could 
be  applied  to  the  case  under  consideralion. 
A  member  of  the  fire  department  has  no  servi- 
tude connection  whatever  with  the  repairing 
of  the  streets,  or  the  removal  of  obstructions 
therefrom,  and  we  do  not  think  he  can  in  any 
sense  be  called  a  coservant  with  the  street 
commissioner  or  any  other  officer  or  agent  of 
the  city  having  charge  of  the  streets.  They 
are  to  each  other,  in  so  far  as  servitude  is  con- 
cerned, entire  strangers,  and  a  fireman,  in 
assuming  the  duties  of  his  position,  takes  upon 
himself  no  risks  arising  out  of  the  negligence 
of  those  in  charge  of  the  streets." 
13  C.  of  L. — 6 


2.  Liability  of  Volunteer  Fire  Organization  for 
Negligence  of  Members.  —  Fire  Ins.  Patrol  v. 
Boyd,  120  Pa.  St.  624,  6  Am.  St.  Rep.  745.  In 
this  case  the  fire  insurance  patrol  of  Philadel- 
phia, incorporated  by  the  act  of  April  26,  1871 
(P.  L.  59),  to  save  life  and  property  in  and  con- 
tiguous to  burning  buildings,  being  without 
money  capital,  but  supported  by  volunteer 
contributions  of  fire-insurance  companies,  and 
making  and  deriving  no  profits  or  dividends, 
and  in  saving  property  making  no  discrimina- 
tion between  property  insured  and  property  not 
insured,  was  held  to  be  a  public  charity  and 
not  liable  for  the  negligence  of  its  employees. 

3.  Liability  of  Person  for  Obstructing  Extin- 
guishment of  Fire.  —  Kiernan  v.  Metropolitan 
Constr.  Co.,  170  Mass.  378.  In  this  case  it 
was  held  that  where  a  person  prevents  a  fire- 
man from  using  a  hydrant  which  was  espe- 
cially provided  as  a  means  of  putting  out  fires, 
so  that  the  property  of  a  third  person  is  dam- 
aged in  consequence  thereof,  the  person  so 
obstructing  the  use  of  the  hydrant  is  liable  to 
the  person  damaged. 

4.  Liability  of  Individual  Fireman.  —  Dewey 
v.  White,  M.  &  M.  56,  22  E.  C.  L.  246. 

Injury  Done  in  Violation  of  Ordinance  as  to  Im- 
moderate Driving.  —  In  Morse  v.  Sweenie,  15 
111.  App.  486,  it  was  held,  in  an  action  against 
a  fire  marshal  of  Chicago  to  recover  for  the 
value  of  a  horse  killed  by  being  struck  by  the 
vehicle  of  the  defendant,  who  was  driving  at 
an  immoderate  rate  of  speed  to  a  fire,  that  the 
city  ordinance  prohibiting  immoderate  driving 
is  as  binding  upon  the  fire  department  as  upon 
drivers  of  ordinary  vehicles,  and  that  the  de- 
fendant was  liable  in  this  action.  In  this  case 
the  court  observed:  "The  law  cannot  recog- 
nize any  privileged  classes,  such  as  the  mem- 
bers of  the  fire  or  police  department  of  the 
city,  as  possessing  rights  so  superior  to  those 
of  other  citizens  of  the  state  as  to  exempt  the 
former  from  the  requirements  of  the  rules  of 
the  common  law,  or,  in  other  words,  from  the 
exercise  of  proper  prudence  and  care  in  the 
use  of  the  streets,  so  as  not  to  cause  injury  to 
other  persons  lawfully  upon  them." 
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I.  At  Common  Law,  82. 
II.  Under  Statutes,  82. 

CROSS-REFERENCES. 

See  also  the  titles  INNS  AND  INNKEEPERS;  LABOR  REGULATIONS- 
LANDLORD  AND  TENANT;  MASTER  AND  SERVANT  r 

I  AT  Common  Law.  —  At  common  law  the  owner  of  a  building  not  pecu- 
liarly exposed  to  the  danger  of  fire  from  the  character  of  the  work  to  be  carried 
on  in  it  was  not  bound  to  anticipate  the  possibility  of  remote  danger  from 
fire  or  that  its  occurrence  would  put  in  jeopardy  the  lives  of  his  employees  or 
tenants  and  the  law  did  not  require,  where  the  building  was  properly  con- 
structed for  its  intended  use  and  purpose,  the  construction  of  fire  escapes  the 
ordinary  means  of  escape  by  stairs,  hall,  doorways,  and  windows  being  deemed 
sufficient.1  & 

II.  Under  Statutes.  —  In  a  large  number  of  states  statutes  have  recently 
been  passed  requiring  the  owners  of  certain  buildings,  such  as  factories  tene- 
ments, and  the  like,  to  supply  them  with  adequate  fire  escapes.2 

Constitutionality.  —  The  constitutionality  of  statutes  providing  that  the  own- 


1.  Common  Law.  —  Pauley  v.  Steam  Gauge, 
etc.,  Co..  131  N.  Y.  90;  Jones  v.  Granite  Mills] 
126  Mass.  84,  30  Am.  Rep.  661;  Bajus  v.  Syra- 
cuse, etc..  R.  Co.,  103  N.  Y.  316,  57  Am.  Rep. 
723;  Keith  v.  Granite  Mills,  126  Mass.  90,  30 
Am.  Rep.  666. 

In  Schmalzried  v.  White,  97  Tenn.  36,  it  was 
held  that  fire  escapes  need  not  be  provided  by 
a  landlord  for  the  safety  of  the  tenant  or  for 
any  one  on  the  premises  by  the  latter's  invita- 
tion or  permission,  unless  required  by  statute 
or  ordinance. 

2.  Obio  Statute.  —  The  duty  to  provide  con- 
venient fire  escapes  prescribed  by  Rev.  Stat. 
Ohio,  §  2573,  as  enacted  April  19,  1883,  has 
been  held  not  to  be  confined  to  buildings  with- 
in municipalities,  but  to  be  of  general  applica- 
tion. This  statute,  making  it  the  duty  of  any 
owner  of  any  tenement  house  more  than  two 
stories  high  to  provide  a  convenient  exit  from 
the  different  upper  stories,  which  shall  be 
easily  accessible  in  case  of  fire,  is  intended,  as 
a  primary  object,  to  secure  means  of  safe 
egress  by  tenants  occupying  the  upper  stories 
of  such  buildings  in  case  of  fire,  and  applies 
as  well  to  those  who  occupy  the  second  story 
as  to  occupants  of  the  higher  stories.  Rose  v. 
King,  49  Ohio  St.  213. 

New  York  City.  —  Since  a  complete  and 
thorough  system  of  fire  escapes  for  hotels  in 
New  York  city  is  provided  by  Laws  N.  Y.  1887, 
c.  566,  passed  a  few  days  before  Laws  N.  Y. 
1887,  c.  720,  which  requires  ropes  or  better  fire 
escapes  to  be  placed  in  each  lodging  room  of 
a  hotel  building,  the  latter  statute  does  not  ap- 
ply to  the  city.  People  v.  Pierson,  59  Hun 
(N.  Y.)  450. 

Boarding  House.  —  Where  a  statute  provided 


that  every  boarding  house  having  more  than 
fifteen  sleeping  rooms  above  the  basement 
story  should  be  provided  with  good  and  suffi- 
cient fire  escapes,  it  was  held  that  where  two 
houses  were  used  as  one  boarding  house,  door- 
ways having  been  cut  through  the  party  wall, 
and  having  a  common  sitting  room  and  dining 
room,  the  two  houses  constituted  one  boarding 
house,  and,  if  they  had  more  than  fifteen  sleep- 
ing rooms  above  the  basement,  should  be 
provided  with  fire  escapes.  Department  of 
Buildings  v.  Field,  12  N.  Y.  App.  Div.  258. 

Tenement  House.  —  A  four-story  building,"  oc- 
cupied by  three  families  living  in  separate 
apartments  on  the  second  floor,  and  by  two 
families  living  in  separate  apartments  on  the 
third  floor,  numbering  in  all  sixteen  persons, 
all  tenants  of  one  owner,  is  a  "  tenement 
house,"  within  the  meaning  of  Rev.  Stat. 
Ohio,  §  2573.    Rose  v.  King,  49  Ohio  St.  213. ' 

Building  Restriction.  —  In  Fidelity  Ins.,  etc. 
Co.  v.  Fridenberg,  175  Pa.  St.  500,  it  was  held 
that  the  erection  of  a  fire  escape  in  compliance 
with  an  Act  of  Assembly  was  not  a  violation 
of  a  condition  in  the  deed  restraining  the  con- 
struction of  an  addition  to  the  building  be- 
yond a  certain  height.  The  court  said: 
"  Concerning  the  fire  escape,  as  it  was  put 
there  under  the  police  power  of  the  common- 
wealth and  the  municipality,  we  are  of  opinion 
it  is  not  within  the  power  of  the  contracting 
individuals  to  prohibit  it;  therefore  no  forfeiture 
can  be  asserted  because  of  it.  Rights  under 
a  contract  are  always  subject  to  this  modifica- 
tion, whether  within  the  contemplation  of  the 
parties  or  not  at  the  date  of  the  contract.  The 
right  of  the  sovereign  power  to  direct  that 
which  is  for  the  welfare  of  the  general  public 
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ers  of  factories,  tenements,  or  other  buildings  in  which  a  number  of  persons 
live  or  are  employed  shall  provide  suitable  fire  escapes  has  been  generally 

upheld.1  ,  _  .   .      -     .  , 

Sufficiency.  —  The  question  of  the  sufficiency  of  fire  escapes  is  for  the  jury.-6 
Direction  by  Officer.  —  Where  the  duty  of  erecting  fire  escapes  is  imposed  by 

different  from  that  described,  but  at  his  own 
risk  that  it  should  prove  permanent,  safe,  and 
external.    Sevvell  v.  Moore,  166  Pa.  St.  570. 

In  Keely  v.  O'Conner,  106  Pa.  St.  321,  it 
was  held  that  the  fire  escapes  required  by  the 
Pennsylvania  statute  must  be  such  as  would  be 
considered  safe  by  men  of  ordinary  reason 
and  prudence,  due  consideration  being  given 
to  the  structure  and  uses  of  the  building  and 
the  location  of  the  interior  means  of  egress. 
The  fire  escape  need  not,  however,  be  the  very 
safest  that  could  be  devised,  nor  need  the  en- 
trance to  it  necessarily  be  located  in  a  different 
part  of  the  building  from  the  internal  stairway, 
and  the  owner  of  the  factory  was  held  not 
liable  where,  having  erected  a  reasonable  fire 
escape,  a  fire  cut  off  access  thereto. 

In  an  action  brought  to  recover  damages  for 
the  death  of  the  wife  of  a  tenant  who  occupied 
rooms  in  the  rear  of  a  house  which  was  not 
provided  with  a  fire  escape,  and  which  was 
destroyed  by  fire,  causing  such  death,  it  ap- 
peared that  if  a  fire  escape  had  been  placed  at 
the  rear  of  the  house,  the  deceased  could,  and 
probably  would,  have  escaped.  There  was  no 
proof  as  to  where  fire  escapes  are  usually 
placed,  or  whether  the  front  or  rear  of  this 
house  would  have  been  the  most  suitable 
place  for  one.  It  was  held  that  it  was  proper 
to  assume  from  the  structure  of  the  house  and 
of  fire  escapes  that  one  would  probably  have 
been  placed  in  the  rear,  and  that  the  jury  was 
justified  in  finding  that  the  deceased  would 
have  escaped  had  the  defendant  discharged 
his  duty.  Willy  v.  Mulledy,  78  N.  Y.  310,  34 
Am.  Rep.  536. 

Sufficiency  —  New  York  Statute. —  The  New 
York  Act,  as  amended  in  1887,  provided  that 
"  fire  escapes  shall  be  provided  on  the  outside 
of  all  factories  three  or  more  stories  in  height, 
connecting  with  each  floor  above  the  first,  well 
fastened  and  secure,  and  of  sufficient  strength. 
Stationary  stairs  or  ladders  shall  be  provided 
on  the  inside  from  the  upper  story  to  the  roof 
as  a  means  of  escape  in  case  of  fire."  Under 
this  statute  it  was  held  that  an  iron  ladder  so 
extended  from  the  upper  story  of  the  building 
to  the  roof  was  a  fit  and  suitable  substitute  for 
the  inside  ladder  and  scuttle  required  by  stat- 
ute. Pauley  v.  Steam  Gauge,  etc.,  Co.,  131 
N.  Y.  90. 

Obstructions.  —  In  Sewell  v.  Moore,  166  Pa. 
St.  570,  it  was  held  that  where  the  owner  of 
the  building  had  provided  a  proper  fire  escape, 
which  the  plaintiff  was  unable  to  reach  be- 
cause a  tenant  of  the  building  over  whom  the 
owner  had  no  control  had  closed  a  door  lead- 
ing to  it,  the  owner  was  not  liable  in  damages. 

In  Huda  v.  American  Glucose  Co.,  154  N. 
Y.  474,  affirming  12  N.  Y.  App.  Div.  624,  it  was 
held  that  screwing  down  the  sashes  in  the  win- 
dows adjoining  the  fire  escapes  on  a  manu- 
facturing establishment,  in  order  to  obtain  a 
high  degree  of  temperature  necessary  to  the 
manufacturing  process,  did  not  violate  a  stat- 
ute requiring  the  maintenance  of  fire  escapes 
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cannot  be  abridged  by  contract  stipulations 
between  individuals.  Nor  can  a  party  to  a 
contract  be  mulcted  into  a  penalty  because  of 
obedience  to  the  mandate  of  the  common- 
wealth." See  generally  the  title  Building 
Restrictions  and  Restrictive  Agreements, 
vol.  s,  p.  2. 

Notice  of  Use  of  Building.  —  As  to  what  con- 
stitutes notice  to  the  owner  that  the  building 
is  to  be  used  by  the  lessees  as  a  factory  and 
thus  come  within  the  law  requiring  fire 
escapes,  see  Abrayan  v.  Manufacturers'  Nat. 
Bank,  (City  Ct.)  16  N.  Y.  St.  Rep.  750. 

1.  Cincinnati  v.  Steinkamp,  2  Ohio  Dec.  175. 
And  see  the  cases  throughout  this  article. 

Constitutionality.  —  Sections  32  and  61  of  the 
Ohio  Act  of  February  28,  1888  (85  Ohio  Laws 
34),  entitled  "  An  act  to  regulate  the  construc- 
tion of  buildings  within  any  city  of  the  first 
class  and  first  grade,"  etc.,  which  require, 
among  other  things,  that  all  buildings  (save 
private  residences)  of  three  or  more  stories  in 
height  shall  be  provided  with  suitable  fire 
escapes,  and  require  the  owner  or  occupant, 
upon  thirty  days'  notice  by  the  fire  inspector, 
to  put  up  such  escapes,  and  provide  punish- 
ment by  fine  for  noncompliance  with  such 
order,  and  empower  a  court  of  equity,  on  ap- 
plication of  the  inspector,  by  suit  in  the  name 
of  the  city,  to  enforce  the  provisions  of  the  act, 
and  enjoin  the  use  or  occupation  of  any  build- 
ing used  in  violation  of  the  act,  are  not  invalid 
as  depriving  the  owner  of  due  process  of  law, 
because  the  act  does  not  take  the  property  nor 
deprive  the  owner  of  the  lawful  use  of  it,  but 
simply  requires  the  owner  to  use  it  in  a  lawful 
manner.  Cincinnati  v.  Steinkamp,  54  Ohio 
St.  284. 

2.  Fire  Escapes,  2  Pa.  Drst.  Rep.  819. 
Sufficiency  —  Question  for  Jury.  —  Whether  the 

means  supplied  to  the  employees  of  a  factory 
by  the  owner  are  sufficient  is  a  question  for 
the  jury,  in  the  absence  of  provisions  by  stat- 
ute. Where  the  statute  prescribes  certain 
means  of  escape  a  substantial  compliance  is 
sufficient.  Gorman  v.  McArdle,  67  Hun  (N. 
Y.)  484. 

Questions  of  Law  and  Fact  —  Ordinances.  —  A 

city  ordinance  required  every  building  of  more 
than  one  story  to  have  a  convenient  and  suit- 
able stairway  or  ladder  leading  to  the  roof.  It 
was  held  in  Schwandner  v.  Birge,  33  Hun  (N. 
Y.)  186,  that  the  question  whether  an  employer 
was  guilty  of  negligence  in  not  providing 
a  sufficient  escape  from  the  fifth  story  of  a 
house,  and  particularly  in  not  furnishing  a 
staircase  or  ladder  leading  to  the  roof,  was 
a  question  for  the  jury. 

Sufficiency  —"Examples.  —  Where  a  statute 
prescribed  the  nature  and  mode  of  construc- 
tion of  fire  escapes,  but  further  provided  that 
nothing  therein  contained  should  prohibit  any 
person  from  selecting  and  erecting  any  other 
and  different  device,  being  a  permanent  and 
safe  external  means  of  escape,  it  was  held  that 
a  person  was  at  liberty  to  erect  a  fire  escape 
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statute  it  has  been  held  to  be  the  duty  of  the  owner  of  the  building  to  provide 
them  at  once,  without  waiting  to  be  directed  by  the  inspector  or  other  officer  « 
Upon  Whom  the  Duty  Rests.  —  In  most  cases  under  the  statutes  it  has  been  he'ld 
that  the  duty  of  proving  fire  escapes  is  not  imposed  upon  the  owner  in  fee 

and  is  easy  of  access  to  persons  in  the  vicinity. 
Under  such  a  state  of  facts,  and  where  a  per- 
son thus  voluntarily  exposes  himself  to  dan- 
ger and  is  injured,  there  is  no  rule  of  law 
which  authorizes  a  recovery.'  " 

1.  Notice  by  Commissioners.  —  In  Willy  v.  Mul- 
ledy,  78  N.  Y.  310,  34  Am.  Rep.  536,  it  was 
held  that  a  landlord  is  not  permitted  to  wait 
until  directed  by  the  commissioners  of  the  de- 
partment of  fire  and  buildings  to  provide  a  fire 
escape;  he  is  bound  to  provide  such  a  one  as 
they  shall  direct  and  approve,  and  it  is  for  him 
to  procure  their  direction  and  approval. 

A  New  York  statute  provided  that  manufac- 
tories should  "  be  provided  with  such  fire 
escapes  and  doors  as  shall  be  directed  and  ap- 
proved by  the  commissioner."  It  was  held 
that  under  this  statute  it  was  the  duty  of  the 
owner  of  a  manufactory  to  bring  the  subject 
before  the  commissioner  and  obtain  his  direc- 
tion, and  that  the  owner  could  not  escape  re- 
sponsibility by  claiming  that  the  statute  did 
not  declare  absolutely  that  fire  escapes  should 
be  erected  by  the  owner,  or  by  alleging  that 
he  had  no  personal  knowledge  that  the  es. 
capes  were  not  erected  as  required  by  law. 
McLaughlin  v.  Armfield,  58  Hun  (N  Y  j 
37°. 

A  tenant  in  a  tenement  house  situate  within 
a  city  or  village,  who,  without  fault  on  his 
part,  receives  injury  because  of  the  neglect  of 
the  owner  to  comply  with  the  requirements  of 
Rev.  Stat.  Ohio,  §  2573,  may  maintain  against 
such  owner  a  civil  action  for  damages,  and  his 
right  of  recovery  will  not  be  affected  by  the 
fact  that  the  mayor  has  not  given  to  the  owner 
the  notice  required  by  section  2574.  Rose  v. 
King,  49  Ohio  St.  213. 

But  in  De  Ginther  v.  New  Jersey  Home, 
etc.,  58  N.  J.  L.  354,  it  was  held  that  under  the 
New  Jersey  statute  of  1890,  repealing  former 
acts,  it  was  not  obligatory  upon  the  owner  of 
a  building  to  erect  a  fire  escape  until  precedent 
action  by  the  proper  authorities  of  the  munici- 
pality in  which  the  building  was  erected,  which 
should  serve  to  prescribe  the  number,  dimen- 
sions, character,  manner  of  consti  uction,  and 
regulation  of  the  fire  escapes  of  the  building, 
should  have  been  taken. 

And  in  Greenhaus  v.  Alter,  30  N.  Y.  App. 
Div.  585,  it  was  held  that,  under  the  Consoli. 
dation  Act  relating  to  the  city  of  New  York, 
providing  that  all  notices  of  the  violation  of 
any  of  the  provisions  of  the  clause  relating  to 
buildings,  and  all  notices  directing  anything 
to  be  done  by  that  clause,  and  all  notices  that 
might  be  required  or  authorized  to  issue  there- 
under should  be  issued  by  the  superintendent 
of  buildings  and  should  have  his  name  affixed, 
it  was  necessary  to  prove  a  notice  to  the  owner 
of  a  building  directing  him  to  provide  a  fire 
escape  in  order  to  charge  him  with  a  failure 
so  to  do;  and  further,  in  the  absence  of  proof 
of  a  written  notice,  an  admission  of  the  owner 
that  he  had  been  ordered  by  the  department  to 
build  a  fire  escape  was  not  sufficient  to  place 
him  in  default. 


embracing  windows  at  each  story  and  connect- 
ing with  the  interior  by  easily  accessible  and 
unobstructed  openings,  provided  the  sashes 
were  light  and  easily  broken  through. 

Same —Blinds —Chute.  —  Where  the  blinds 
of  a  building,  when  open,  partially  obstructed  a 
fire  escape,  it  was  held  that  this  would  not 
subject  the  master  to  liability  for  the  death  of 
an  employee,  where  it  did  not  appear  that  the 
employee  sought  to  use  the  escape,  and  there 
was  further  proof  that  one  employee  did  escape 
by  its  means;  and  so  the  existence  of  a  chute 
nearly  under  the  fire  escape,  leading  to  the 
cellar,  and  thus  subjecting  a  person  attempt- 
ing to  escape  to  the  danger  of  falling  into  the 
cellar,  will  not  subject  the  owner,  to  liability 
for  the  death  of  an  employee,  where  it  is  not 
shown  that  the  existence  of  the  chute  was  in 
anyway  responsible  for  such  death.  Pauley 
v.  Steam  Gauge,  etc.,  Co.,  131  N.  Y.  90. 

Same  —  Examination  by  Inspector.  —  Where  the 
means  of  escape  are  examined  by  an  inspector 
appointed  as  provided  by  statute,  and  ap- 
proved by  him,  an  employer  will  not  be  held 
liable  for  failure  to  provide  other  means  of 
escape.  Pauley  v.  Steam  Gauge,  etc.,  Co.,  131 
N.  Y.  90. 

Duty  of  Inspector.  —  In  Fire  Escapes,  2  Pa. 
Dist.  Rep.  623,  it  was  held  that  the  Pennsyl- 
vania Act  of  1889  placed  upon  the  factory  in- 
spector the  duty  of  determining  whether  or 
not  a  factory  was  sufficiently  provided  with  fire 
escapes,  and  that  the  question  whether  opera- 
tives were  employed  in  the  third  or  higher 
stories  was  one  of  fact  to  be  determined  by  the 
inspector. 

Use  of  Fire  Escape  as  Balcony.  —  In  McAlpin 
v.  Powell,  70  N.  Y.  126,  26  Am.  Rep.  555,  re- 
versing 1  Abb.  N.  Cas.  (N.  Y.  City  Ct.)  427,  it 
was  held  that  the  owner  of  a  tenement  owes 
no  duty  to  the  tenant  or  his  family  to  keep  the 
platform  of  the  fire  escape  connecting  with  the 
window  in  such  a  condition  that  it  may  be 
used  as  a  balcony,  and  that  if  a  child,  without 
permission  from  the  owner,  passes  out  of  the 
window  upon  the  platform  and  is  injured  in 
consequence  of  its  being  out  of  repair,  the 
owner  is  not  liable,  in  the  absence  of  evidence 
indicating  that  the  fire  escape  was  intended  to 
be  used  as  a  balcony. 

Trespasser.  —  So  in  Kelly  v.  Smith,  29  N.  Y. 
App.  Div.  349,  it  was  held  that  where  boys 
were  injured  while  playing  upon  a  fire  escape, 
the  owner  of  the  building  was  not  liable  for 
such  injuries.  The  court  said:  "  The  case 
comes  directly  within  the  case  of  McAlpin  v. 
Powell,  70  N.  Y.  126,  26  Am.  Rep.  555,  which 
was  an  accident  happening  upon  a  fire  escape. 
There  the  court  say:  '  It  was  put  up  only  for 
a  fire  escape  to  be  used  for  the  protection  of 
life  in  case  of  danger  from  fires,  and  was  not 
intended  and  was  never  used  as  a  balcony. 
*  *  *  It  bore  no  indication  that  it  was  de- 
signed for  general  use,  and  furnished  no  invi- 
tation or  attraction  to  young  children  any 
more  than  the  roof  of  a  stoop  or  piazza  which 
projects  under  the  window  of  a  dwelling  house 
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of  the  building,  as  such,  but  upon  the  manufacturer  who  operates  the  building 

^  ^rLTtory  Negligence-  Waiver.  -  Employees  or  tenants  have  a  right  to  pre- 
sume hat  the  owner  of  the  building  has  complied  with  the  statute  and  they 
are  not  bound  to  investigate  the  premises  in  search  of  means  of  escape  from  fire 

Action  for  Damages.  -  Persons  injured  through  the  failure  of  the  owner  of  the 
building  to  comply  with  the  terms  of  the  statute  requiring  fire  escapes  are 
entitled" to  maintain  an  action  against  such  owner  and  to  recover  such  dam- 
ages as  may  have  been  sustained.3 


1  Manufacturer.  —  Lee  v.  Smith,  42  Ohio  St. 
4S8  51  Am.  Rep.  839:  Schott  v.  Harvey,  105 
Pa  St  222,  51  Am.  Rep.  201.  But  compare 
Abrayan  v.  Manufacturers'  Nat.  Bank,  (City 
Ct.)  16  N.  Y.  St.  Rep.  750. 

So  in  Keely  v.  O'Conner,  106  Pa.  St.  321,  it 
was  held  that  the  owner  of  a  factory  whose 
duty  it  was.  under  the  Pennsylvania  Act  of 
1879  to  erect  a  fire  escape  was  he  who  was  in 
the  actual  possession  and  occupancy  of  the 
premises,  who  placed  the  operators  in  a  posi- 
tion of  danger  and  enjoyed  the  benefit  of  their 
services.  A  tenant  in  such  possession,  under 
a  lease  from  the  owner  of  the  building,  and 
not  the  landlord,  was  held  liable  under  the  act. 

But  in  In  re  Fire  Escapes,  2  Pa.  Dist.  Rep. 
298  it  was  held  that  the  department  of  factory 
inspectors  should  proceed  against  the  owner 
or  owners  in  fee  or  for  life  in  buildings  not 
properly  supplied  with  fire  escapes,  and  not 
against  the  tenants,  as  the  Act  of  June  3,  1885, 
was  intended  to  change  the  law,  in  view  of 
the  opinion  of  the  Supreme  Court  in  Schott  v. 
Harvey,  105  Pa.  St.  222,  51  Am.  Rep.  201. 

Owner  of  Fee.  —  An  owner  who  has  leased 
land  for  the  erection  of  a  building,  and  has 
collected  rent  for  the  building,  which  was  used 
as  a  manufactory,  for  five  years,  cannot  avoid 
responsibility  for  failure  to  provide  proper  fire 
escapes  for  it,  by  alleging  that  he  had  no  per- 
sonal knowledge  that  such  fire  escapes  were  not 
erected  although  he  resides  in  another  town. 
McLaughlin  v.  Armfield.  58  Hun  (N.  Y.)  376. 

Duty  to  Keep  in  Repair.  —  In  McAlpin  v. 
Powell.  70  N.  Y.  126,  26  Am.  Rep.  555,  it  was 
held  that  as  between  landlord  and  tenanl  it 
was  the  duly  of  the  landlord  to  keep  in  repair 
the  fire  escapes  required  by  the  charter  of  the 
city  of  Brooklyn. 

2  Abrayan  v.  Manufacturers  Nat.  tsanK, 
(City  Ct.)  16  N.  Y.  St.  Rep.  750;  Willy  v.  Mul- 
ledy.  78  N.  Y.  315-  34  Am.  Rep.  536;  Gorman 
v.  McArdle,  67  Hun  (N.  Y.)  488. 

Assumption  of  Risk.  —  In  Gorman  v.  McArdle, 
67  Hun  (N.  Y.)  484,  it  was  held  that  the  bur- 
den of  proof  was  on  the  defendant  to  show 
that  an  employee  voluntarily  assumed  the  risk 
of  working  in  a  room  lacking  a  fire  escape, 
and  in  the  same  case  it  was  held  that  whether 
the  risk  had  been  assumed  was  a  question  of 
fact. 

In  Schwandner  v.  Birge,  33  Hun  (N.  Y.)  186, 
it  was  held  that  the  plaintiff  did  not  assume 
the  risk  of  death  from  the  failure  of  his  em- 
ployer to  comply  with  the  ordinance  requiring 
a  stairway  communicating  from  the  roof  to  the 
floor  below. 

But  in  Huda  v.  American  Glucose  Co.,  154 
N  Y.  474,  where  the  windows  leading  to  the 
fire  escapes  were  required  to  be  screwed  down 
by  the  employer,  it  was  held  that  if  an  em- 


ployee had  for  a  long  period  worked  under 
this  condition  and  acquiesced  in  it  he  must  be 
deemed  to  have  assumed  the  risk  of  the  situ- 
ation, the  screwing  down  of  the  sashes  not 
being  contrary  to  any  statutory  provision. 

Waiver. —  In  Armaindo  v.  Ferguson,  37  N. 
Y.  App.  Div.  160,  it  was  held  that  a  guest,  by 
staying  in  a  hotel  for  six  months  without  ob- 
jection to  the  failure  of  the  innkeeper  to  pro- 
vide the  fire  escape  prescribed  by  law,  waived 
all  right  to  recover  for  an  injury  owing  to  the 
lack  of  a  fire  escape.  The  court  cited  Huda 
v.  American  Glucose  Co.,  154  N.  Y.  474,  and 
Willy  v.  Mulledy,  78  N.  Y.  310,  34  Am.  Rep. 
536,  in  support  of  its  position. 

In  Willy  v.  Mulledy,  78  N.  Y.  310,  34  Am. 
Rep.  536,  it  was  held  that  the  tenant  did  not 
waive  his  right  of  recovering  damages  against 
his  landlord  for  failure  to  provide  fire  escapes 
where  he  occupied  the  rooms  for  three  days 
before  the  occurrence  of  the  fire,  in  the  absence 
of  evidence  showing  that  he  knew  of  the  lack 
of  fire  escapes. 

3.  Pauley  v.  Steam  Gauge,  etc.,  Co.,  131. N. 
Y.  90;  Willy  v.  Mulledy.  78  N.  Y.  310,  34  Am. 
Rep.  536;  Gorman  v.  McArdle,  67  Hun  (N.  Y.) 
484;  Rose  v.  Kine.  49  Ohio  St.  213. 

In  Willy  v.  Mulledy,  78  N.  Y.  310,  34  Am. 
Rep.  536,  the  defendant  had  once  provided  a 
ladder  to  reach  the  scuttle  in  the  roof,  but 
there  had  been  none  there  for  many  months 
before  the  fire;  the  evidence  tended  to  show 
that  the  deceased  knew  where  the  scuttle  was, 
that  she  had  time  after  notice  of  the  fire  to 
reach  it,  and  that,  as  she  was  making  efforts 
to  escape,  she  probably  tried  to  escape  in  that 
direction  and  failed  for  want  of  the  ladder. 
It  was  held  that  this  was  sufficient  to  authoiize 
a  verdict  for  the  plaintiff. 

Ordinance.  —  The  failure  of  the  owner  of  a 
building  to  comply  with  an  ordinance  as  to 
fire  escapes  was  held,  in  Schmalzried  v.  White, 
97  Tenn.  37,  to  be  a  matter  to  be  considered 
in  connection  with  other  facts  and  circum- 
stances on  the  question  of  negligence,  even  if 
not  of  itself  ground  of  an  action  by  a  person 
injured  thereby. 

Negligence  Per  Se.  —  In  Sewell  v.  Moore,  166 
Pa.  St.  570,  it  was  held  that  the  Pennsylvania 
statute  giving  an  action  against  owners  of 
buildings  who  had  not  provided  proper  fire 
escapes  did  not  raise  an  absolute  liability  for 
all  injuries  on  the  happening  of  a  fire, 
whether  the  absence  of  a  fire  escape  had  any 
connection  with  such  injuries  or  not. 

In  Weeks  v.  McNulty,  (Tenn.  1898)  48  S.  W. 
Rep.  809,  it  was  held  that  the  failure  of  an 
innkeeper  to  erect  a  fire  escape  as  prescribed 
by  a  city  ordinance  did  not  render  him  liable 
for  injury  to  a  guest  by  fire,  unless  such  in- 
jury occurred  from  the  want'of  a  fire  escape. 
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The  Contract  in  General,  ioo. 

1.  Definition  and  Nature,  ioo. 

a.  In  General,  ioo. 

b.  A  Contract  of  Indemnity,  ioo. 

2.  Kinds  of  Fire  Policies,  102. 

a.  Open  Policies,  102. 

b.  Valued  Policies,  102. 

(1)  Definition,  102. 

(2)  Test  of  Valued  Policy,  103. 

(3)  Effect  of  Valuation,  103. 

(4)  Valued-policy  Statutes,  104. 

c.  Blanket  Policies,  104. 

d.  Floating  Policies,  104. 

3.  Scope  of  the  Contract,  104. 

a.  The  Subject-matter,  104. 

(1)  In  General:  What  May  Be  Insured,  104. 

(a)  Corporeal  Property,  104. 
(£)  Commissions,  104. 
(<r)  Profits,  105. 
(V)  106. 
(<?)  Royalties,  106. 

(2)  Description,  107. 

(a)  V" a  General ;  Comprehensive  Descriptions,  107. 
(<£)  Inclusiveness,  108. 
aa.  Realty,  108. 

(<z#)  Premises,  108. 
(AJ)  Buildings,  108. 

atffl.  /#  General,  108. 

House,  no. 
W.  Factory,  no. 
Additions,  in. 
Personalty,  112. 

(aa)  Merchandise,  112. 

tftf<z.  General  Scope,  112. 

Stock  in  Trade,  etc.,  113. 
Furniture  and  Fixtures,  114. 
(«■)  Machinery  and  Tools,  115. 

Agricultural  Products,  115. 
(<?^)  Miscellaneous  Articles,  116. 
(//)  GW*  ^r/^  "/»  Trust"  116. 
(^)  Railway  Insurance,  117. 
Shifting  Risks,  117. 
(*•)  Correctness  of  Description,  118. 
General,  118. 
Material  of  Structure,  119. 
<rr.  Character  of  Building,  119. 

Condition,  etc.,  120. 
rc.  Personalty,  120. 
(3)  Location,  120. 

(a)  General  Rule,  120. 

S6  Volume  XIII. 


FIRE  INSURANCE. 


(b)  Particular  Designation,  122. 
(<r)  Qualifications  0/  Rule,  124. 

b.  The  Risk,  126. 

(1)  What  Is  Included,  126. 

(a)  Whether  Actual  Ignition  Necessary,  126. 
(fi)  Whether  Lightning  Included,  126. 
(<r)  Spontaneous  Combustion,  127. 

(2)  Meaning  of  Direct  Loss  or  Damage,  127. 

(a)  In  General,  127. 

(F)  Injury  by  Water,  128. 

(c)  Injury  by  Removal,  128. 

(d)  Theft  at  Fire,  128. 

(e)  Destruction  to  Prevent  Spread  of  Ftre,  129. 
(/)  Fall  of  Building,  129. 

{g)  Negligence  of  Insured,  130. 
(h)  Incendiarism,  131.  ^.  _ 

(/ )  Invasion  —  Insurrection  —        —  Ciw/  Commotion  — 

Usurped  Power,  131 
(/)  Explosions,  132. 
(£)  -Collisions,  134. 

H  Parties  to  the  Conteact,  i  34. 

1.  The  Insurer,  134. 

2.  J%<?  Insured,  134. 

a.  J/ay  Be  Insured,  134. 

fi)         One  Sui  Juris,  134. 

(2)  Joint  Owners,  134. 

(3)  Partners  and  Partnerships,  135. 

(4)  Corporations,  135. 

(5)  infants,  135. 

(6)  Married  Women,  136. 
Insurable  Interest,  136. 

(1)  Necessity,  136. 

(a)  /«  General,  136. 
(£)  0/  M<?  Doctrine,  137. 

(V)  r/w<f  JFAf«  Interest  Must  Exist,  138. 
General  Rule,  138. 
A*.  Insurable  Interest  Need  Not  Be  Continuous,  140. 
*r.  Insurable  Interest  May  Be  Partially  Divested, 
140. 

i^ta  0/  Want  of  Insurable  Interest,  141. 

(2)  What  Constitutes  an  Insurable  Interest,  142. 

(a)  Definition,  142. 

(b)  Requisites,  142. 

^.  Must  Be  Pecuniary  and  of  Appreciable 

Value,  142. 
bb.  Interest  Must  Be  Actual,  143. 
cc.  The  Subject  of  Insurance  and  the  Interest  M ust 

Be  Lawful,  143. 

(c)  Qualifications,  144. 

aa.  Interest  Need  Not  Be  a  Personal  One,  144. 

bb.  Interest  Does  Not  Necessarily  Imply  Property,  144. 

cc.  Equitable  Interest  or  Title  Sufficient,  145. 

dd.  Bare  Legal  Title  May  Afford  Insurable  Interest, 

ee.  Neither  Legal  Nor  Equitable  Interest  Necessary y 
146. 

ff.  Contingent  Interest  Sufficient,  147. 
gg.  Interest  May  Arise  from  Mere  Liability,  147. 
c.  Parties  Having  Insurable  Interests,  147. 
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(i)  Assignees  for  Creditors,  147. 

(2^  Beneficiaries  or  Cestuis  Que  Trustent,  148 

(3)  Consignors  of  Goods,  148.  ' 

(4)  Creditors,  148. 

(a)  Mere  General  Creditors,  148. 

(b)  Lien  Creditors,  149. 

aa.  In  General,  149. 
bb.  jfudgment  Creditors,  149. 
cc.  Attaching  Creditors,  149. 
dd.  Execution  Creditors,  149. 
0)  Assignees  for  Security,  i49. 

(5)  Custodians  and  Caretakers,  150. 

(a)  t/tffl',?/-  Authority  of  Law,  150. 

aa.  Administrators  and  Executors,  150. 

Receivers,  150. 
<r<r.  Sheriffs  and  Marshals,  151. 
(£)  Contract,  151. 

aa.  7«  General,  151. 
Agents,  151. 
Bailees,  152. 

(<z<z)  Generally,  152. 
(<W)  Bailees  in  Trust,  152. 

Hirers  of  Property,  152. 
(a^)  Amount  of  Insurable  Interest,  153. 
oV.  Commission  Merchants  or  Factors,  153. 
^.  Common  Carriers,  153. 
Consignees,  154. 
(aa)         ^/^,  154. 

#^,?r,?  Advances  Have  Been  Made,  155. 
Or)  Consignees  Under  Special  Contract,  155. 
(atf)  Consignees  Without  Interest,  155. 
O)  Consignees  as  Bailees  Simply,  155. 
£g\  Innkeepers,  155. 
>W.   Warehousemen,  155. 

^  Whar fibers,  156. 

(6)  Debtors,  156. 

(a)  In  Property  under  Levy,  156. 

0)       Property  Concealed  from  Creditors,  1C7 

0)  Insolvent  Debtors,  157. 

(7)  I57. 

(8)  Homestead  Owners,  157. 

(9)  Husbands,  158. 

(a)  Generally,  158. 

(£)        Wife's  Personal  Property,  158. 
0)       Wife's  Real  Property,  158. 

(10)  Indorsers  and  Sureties,  159. 

(11)  Infants  and  Guardians,  160. 

(12)  Insurers  {In  Reinsurance),  160. 

(13)  Lessees,  160. 

(a)  Generally,  160. 
(A)  Covenants  by  Lessee  to  Insure,  161. 
,    .    _  (r)  ^ ermination  of  Lessees  Insurable  Interest,  162. 

(14)  Lessors,  162. 

(15)  Lienholders,  162. 

(a)       General,  162. 
(£)  Specific  Liens,  163. 

aa.  Mechanics'  Liens,  163. 
(aa)  Generally,  163. 

Common-law  Liens,  164. 
A*.  Z/V/«  Arising  from  Advances,  164. 
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(16)  Married  Women,  164. 

(a)  At  Common  Law,^  164. 

(b)  Under  the  Married  Women  s  Acts,  164.  _ 

(*)  Wife  and  Husband  May  Take  Out  Insurance  Jointly \ 

165. 

As  Dotvress,  165. 

(17)  Mortgagees,  165. 

(a)  W#<?  A  Included,  165. 

aa.  Ordinary  Mortgagee,  165. 

Grantee  in  Deed  of  Trust,  166. 
Assignee  of  Mortgagee,  166. 

0/  Mortgage  as  Collateral  Security,  166. 

(b)  Nature  of  Mortgagee  s  Interest,  166. 

Generally,  166. 

Assignment  of  Mortgage,  167. 
r<\   W/fcw  Mortgage  Is  Unenforceable,  167. 
<2#.  ff^<r«  Mortgage  Is  Void,  167. 
(<r)  Mortgagor  Cannot  Affect  Mortgagee's  Interest,  167. 
(d)  Amount  of  Mortgagee's  Insurable  Interest,  167. 
(V)  Extinction  of  Mortgagee's  Insurable  Interest,  168. 
(18)  Mortgagors,  168. 

(a)  f^/fo  Is  Included,  168.  ^  ,  . 

(b)  Immaterial  Whether  Personally  Liable  for  Debt,  169. 

(c)  When  Property  Is  Mortgaged  to  Full  Value,  169. 

(>)  Insurance  by  Mortgagee  Does  Not  Affect  Mortgagors 

Insurable  1  titer  est,  169. 
(e)  Disclosure  of  Interest,  169. 
(/)  After  Decree  of  Foreclosure,  170. 
(  <r)  Sate  ««<ter  Foreclosure,  170. 

(^)  4/ter  0/  Redemption  Has  Been  Seized  on  Execu 

Hon,  170. 

(Y)  4/ter  Conveyance,  if  Still  Liable  for  Debt,  170. 
( /)  Amount  of  Insurable  Interest  of  Mortgagor,  170. 
(£)  Mortgagor  Insuring  for  Benefit  of  Mortgagee,  171. 

(19)  Mortgagor  and  Mortgagee,  172. 

(20)  Occupants,  172. 

(21)  Partnerships  and  Partners,  174. 

(22)  ./W  Owners,  175. 

(23)  Pledgees,  175. 

(24)  Purchasers  at  Execution  Sale,  176. 

(25)  Railroad  Companies,  176. 

(26)  Remaindermen  and  Reversioners,  176. 

(27)  State,  176. 

(28)  Stockholders,  176. 

(29)  Tenants,  176. 

(a)  Tenants  in  Common,  176. 

(£)  Tenants  from  Year  to  Year,  177. 

(V)  Tenants  for  Life,  177. 

(30)  Trustees,  177. 

(31)  Vendees,  178. 

O)       General,  178. 

(£)  i«  Possession  under  Contract  of  Purchase,  17S. 

(V)  i^<?«  Contract  Is  Wholly  Executory,  179. 
(^)  F<?«dfe<?  Without  Delivery,  180. 
(V)  Vendee  Agreeing  to  Insure,  180. 
(/)  Z^«<te*  ff7/^  TzVte  /.f  Voidable  for  Fraud,  180. 
O)  F<?«<te<?  Taking  Title  in  Another,  180. 
(^)  Fi?«<te<?       Benefit  of  Another,  181. 

(32)  Vendors,  181. 

(a)  7;z  General,  181. 
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(b)  Vendor  after  Delivery  but  Unpaid,  i8r 

(c)  Vendor  under  Contract  to  Sell,  182 

(d)  Vendor  in  Conditional  Sale,  183. 
0)  Vendor  Giving  Bond  to  Convey,  183 

<X  WeCJ  Up°/  ExistinS  Policy  of  Contract  to  Sell,  T8* 
„    p    <■     if'-  Ven^r  after  T™™/"- of  Title  Insuring  for  Vendee  rti 
a.  Parties  Having  No  Insurable  Interest  i8<  "enaee,  i63. 

(1)  In  General,  183. 

(a)  One  Having  Possibility,  183. 

(b)  A  Bare  Possibility,  183. 

(c)  Trespasser,  183. 
(V)  Summary,  184. 

(2)  77«w  J/a&Vz^  Voluntary  Advances,  184 

(3)  Parties  to  Void  Contracts,  184 
Parties  by  Assignment,  1 84. 

a.  Under  Assignments  Before  Loss,  184. 
(1)  Legal  Assignments,  184. 
(a)       General,  184. 

<w.  /V/Vy  iV*;  Paw  atftf  J*/,  ,/  Property, 

1 84- 

A*.  Policy  Not  Assignable  Without  Consent  of  Insurer 
185. 

«.  Atf  Assignment  Without  Consent  Avoids  Policy 
Only  When  So  Stipulated,  185. 

^  Objection,  186. 

(0)  JT^tf  r rtfaj/w  Forbidden  by  Clause  Prohibiting  As- 
signment, 186. 

a*.  Absolute  Assignment  Only  Included,  186. 

bb.  Deposit  or  Pledge  of  Policy,  187. 

«.  Assignment  for  Benefit  of  Creditors  or  in  Bank- 
ruptcy, 187. 

dd.  Policy  Payable  to  Third  Party,  187 

ee.  Agreement  that  Another  Have  Benefit  of  Policy, 
187. 

(<•)  Consent  to  the  Assignment,  1 88. 

aa.  Conditions  of  Obtaining  Consent  Must  Be  Ob- 
served, 188. 
bb.  Form  or  Manner  of  Giving  Consent,  188 
cc   By  What  Officer  Consent  May  Be  Given,  180 
dd.  Requirements  as  to  Time  of  Consent  and  Security 

to  Be  Furnished,  190. 
ee.  Consideration  for  Giving  Consent,  190. 
ff.   Withdrawal  of  Consent,  190. 
gg.   Waiver  of  Consent,  i9i. 

(aa)  Consent  May  Be  Waived,  191. 
(bb)  What  Constitutes  a  Waiver,  191. 
(cc)  What  Does  Not  Constitute  a  Waiver,  191. 
(dd)  Stipulation   that   Agent    Cannot  Waive 
.  Consent,  igi. 

(2)  Equitable  Assignments,  191. 

(a)  In  General,  igj. 

aa.  Equitable  Assignment  May  Exist  Without  Legal, 
191. 

n.\  „„     R'Shts  °f  Equitable  Assignee,  192. 

(b)  What  Constitutes  an  Equitable  Assignment,  192 

aa.  Deposit  of  Policy  as  Security,  192. 
bb.  Executory  Contract  to  Assign,  192. 
cc.  Agreement  Between  Vendor  and  Vendee,  192 

t«\  t  ,      ,       MASTeement  t0  H°M  Policy  for  Third  Party,  19,. 

(3)  Lnterest  of  Assignee,  193. 
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(a)  In  Legal  Assigtiments,  193. 
(V)  In  Equitable  Assignments,  193. 
(c)  Statement  of  Interest,  193. 

(4)  Effect  of  Fraud  in  Assignment,  194. 

(5)  Assignment  After  Breach  of  Conditions,  194. 

(a)  In  General,  194. 

(b)  Breach  of  Condition  Against  Assignment,  194. 

(c)  Breach  of  Clause  Forbidding  Alienation,  195. 

(d)  Breach  of  Other  Conditions,  195. 

(6)  Assignment  of  Invalid  Policy,  196. 

(7)  Assignment  to  Particular  Person,  196. 

(a)  To  Alienee  of  Property,  196. 

aa.  Constitutes  a  New  Contract  of  Insurance,  196. 
bb.  Consideration  for  New  Contract,  197. 
cc.  Effect  of  Breach  of  Conditions  by  Assignor,  197. 

(b)  To  Creditor  as  Collateral  Security,  198. 

aa.  Assignee  Has  a  Lien  on  Proceeds  of  Policy,  198. 
bb.  Assignee  Bound  by  Assignor  s  Acts,  198. 
cc.  Restrictions  upon  Such  Assignments,  199. 

(c)  To  Mortgagee,  199. 
To  Partner,  199. 

(<?)  By  Guardian  to  Ward's  Alienee,  199. 
b.  Under  Assignments  After  Loss,  199. 

(1)  An  Assignment  of  a  Chose  in  Action,  199. 

(2)  Assignee  Takes  Policy  Subject  to  Equities,  200. 

(3)  Insurer  Cannot  Prevent  or  Restrict  Such  Assignment,  200. 

(4)  What  Constitutes  Such  an  Assignment,  201. 

4.  Mortgagees,  202. 

a.  In  General,  202. 

b.  Under  Particular  Contracts  or  Policies,  202. 

(1)  Policy  Payable  to  Mortgagee,  202. 

(a)  By  Ordinary  or  "Open  "  Mortgage  Clause,  202. 

aa.  Contract  Still  Between  Mortgagor  and  Insurer, 
202. 

bb.  A  Mere  Direction  as  to  Mode  of  Payment,  202. 
cc.  Policy  Avoided  by  Breaches  of  Mortgagor,  203. 
dd.  Equitable  Rights  of  Mortgagee,  204. 

(b)  By  the  "  Union  Mortgage  Clause,"  205. 

aa.  In  General,  205. 

bb.  Independent  Insurance  upon  Mortgagee's  Interest, 
205. 

cc.  Policy  Not  Avoided  by  Act  or  Neglect  of  Mort- 
gagor, 206. 

dd.  Stipulations  of  Policy  Binding  upon  Mortgagee,  207. 

(2)  Assignment  to  Mortgagee,  207. 

5.  Parties  under  Peculiar  Forms  of  Policies,  209. 

a.  Policy  Made  Payable  to  Third  Party,  209. 

(1)  Contract  with  Insured  Is  Not  Changed,  209. 

(2)  A  Direction  to  the  Insurer  as  to  Payment,  210. 

(3)  Payee  Takes  Subject  to  All  Equities,  210. 

(4)  Such  Direction  Not  an  Assignment,  211. 

(5)  Payee  Need  Have  No  Insurable  Interest,  211. 

b.  Policy  for  Another's  Benefit,  212. 

(1)  In  General,  212. 

(2)  Agent  in  His  Own  Name  for  Principals  Benefit,  212. 

(3)  Extrinsic  Evidence  Admissible  to  Show  Party  in  Interest,  213. 
C.  Policy  for  Whom  It  May  Concern,  213. 

(1)  In  General,  213. 

(2)  Policy  Inures  to  Benefit  of  Person  Intended,  213. 

(3)  Party  in  Interest  May  Recover,  215. 
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(4)  Defenses  Available  to  Insurer,  215. 

(5)  What  Interest  Is  Necessary,  215. 

(6)  Evidence  to  Show  Party  in  Interest,  216. 

(7)  Assignment  of  Policy,  216. 

d.  Policies  on  Goods  in  Trust  or  on  Commission,  216 

(1)  In  General,  216. 

(2)  What  Goods  Are  Included,  216. 

(3)  Recovery  under  Policy,  217. 

_  (4)  Extrinsic  Evidence  Admissible,  218 

m  Form  op  the  Contract,  218. 

1.  Parol  Contracts  of  Eire  Insurance,  218. 

a.  Validity,  218. 

(1)  In  General,  218. 

(2)  Exceptions,  220. 

(3)  In  Mutual  Insurance,  220. 

b.  Essentials  oj  Parol  Insurance,  221. 

(1)  Must  Be  Clearly  Established,  221. 

(2)  Must  Be  In  Prasenti,  221. 
C  Distinctions,  221. 

d.  Loss  Before  Policy  Issues,  222. 

e.  Conditions  of  Parol  Contract,  222. 

f.  Merger,  222. 

3.  The  Standard  Eire  Policy,  222. 

a.  Character,  222. 

b.  Classes  of  Standard  Policies,  223. 

c.  Interpretation  of  Standard  Policy,  22%. 

d.  Validity,  223. 

(1)  Constitutionality  of  Statute,  223. 

(2)  Binding  Force,  223. 

IV.  Prohibitions  and  Exceptions,  223. 

X.  Alienation  and  Incumbrance,  223. 

a    Object  and  Purpose  of  These  Clauses,  22? 
b.  Statements  as  to  Title,  224. 

(1)  Form  of  Statement,  224. 

(2)  Necessity  of  Stating  Title,  224. 

(«)  7/z  General,  224. 

0)  WA*/  Constitutes  Material  Misrepresentation  and  Con- 
cealment, 224. 
da.  Marital  Interests,  224. 

Miscellaneous  Interests,  225. 
r<r.  Mortgages,  225. 
Taxes,  226. 
(V)  Qualifications,  226. 

✓  \  zri^  ^*/'/Vl  Case  of  Mutual  Companies,  226. 
(3)  Construction  of  Statements,  227. 

(«)       General,  227. 

<za.  Nondisclosure  Fatal,  227. 
A*.  Substantial  Accuracy  Sufficient,  227. 
Application  to  Policies  Now  in  Use,  228. 
Statement  Inserted  by  Agent  of  Insurer,  228 
ee.  Basis  of  Rules,  230. 
(b)  Statement  that  Insured  Is  «  Owner"  of  the  Protertv  or 
that  It  Is  "  His,"  230. 
General,  230. 
A5.  Qualifications,  231. 

0)  Statement  that  Insured  Is  Owner  in  Fee  Simple  211 
tf<z.  /«  General,  231.  ' 
M.  Meaning  of  Fee  Simple,  232. 

(<0  Statement   that   Insured  Is   Sole  and  Unconditional 
Owner,  232. 
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aa.  Force  and  Scope  of  Clause,  233. 

(aa)  Insurance  of  Real  Property,  233. 
aaa.  Ge?ie rally,  233. 

(aaa)  Form  and  Validity,  233. 
(bbb)  Sole  and  Unconditional 

Owner,  233. 
(ccc)  Life  Estate,  233. 
(ddd)  Marital  Estates,  233. 
(eee)  Fraudulent  Conveyances, 
233. 

(fff)  Miscellaneous  Interests, 
233- 

(ggg)  Defective  Title,  234. 
(hhh)  Sole  Stockholders,  234. 
(tit)  Homestead,  234. 
bbb.  Land  Contracts,  234. 
{aaa)  Vendee,  234. 
(bbb)-  Vendor,  235. 
m\  Liens  and  Incumbrances,  235. 
Insurance  of  Personal  Property,  236. 
aaa.  Generally,  236. 

Partnership  Property,  237. 
7«W  /^  Which  Clause  Relates,  237. 
(*)  CV/for  Phrases  Employed,  238. 

aa.  "Absolute  Interest,"  238. 

"Unconditional  Owner,"  238. 
tf.  "Unconditional,    Free,     and  Unencumbered" 
238. 

oV.  "Perfect  Legal  and  Equitable  Title,"  238. 
^.  "  Held  in  Trust,"  238. 

"  Whole  Value  and  Ownership,"  238. 
gg\  "  Leased  Ground,"  238. 
(/)  Waiver,  239. 
Alienation  Clause,  239. 

(1)  Application  and  Influence  of  Older  Decisions,  239. 

(2)  i^V-tf  ,57^  —  Alienation  Not  Mentioned,  239. 

(3)  Second  Stage  —  Alienation  Expressly  Forbidden,  240. 

(a)  Validity  of  Conditions,  240. 
(£)  Forfeiture  Ipso  Facto,  240. 
(<r)  Time  to  Which  Condition  Refers,  240. 
(d)  Development  of  the  Clause,  241. 
Phrases  Used,  241. 

aa.  ,Sa/<?,  Transfer,  Alienation,  241. 
(aa)  7>z  General,  241. 

Nominal  Transfers,  241. 
(«•)  Temporary  Alienation,  241. 
(oV)  Increase  of  Interest,  242. 
(<?<?)  Incomplete  and  Involuntary  Transfers, 
242. 

(//")  Partial  Alienation,  243. 

Transfers,  244. 
(/z/fc)  Conditional    Sales    and    Transfers  as 
Security,  245. 
aaa.  /#  General,  245. 

Absolute  Transfer  as  Security, 

245- 

fff.  Conveyance  with  Defeasance,  246. 
aW.  Mortgage,  246. 
tif<f.  7>«j/  i^^a',  246. 

Chattel  Mortgage,  247. 
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ggg-  Agreement  to  Convey,  247. 
(u)  Bankruptcy,  248. 

Of)  Transfer  by  or  between  Partners  and 

Joint  Owners,  248. 
(XX)  Mortgaged  Property,  250. 
(//)  Lease,  251. 
(mm)  Death  of  Insured,  252. 
bb.  Change  of  Title,  252. 
cc.  Change  of  Interest,  252. 
(ad)  In  General,  252. 
(bb)  Incumbrances,  252. 
(cc)  Partition,  253. 
(dd)  Appointment  of  Receiver,  253. 
dd.  Change  of  Possession,  253. 
ee.  Conditions  Against  Levy,  Foreclosure,  etc.,  253. 

(aa)  Conditions  Against  Levy  of  Execution  or 

Attachment,  254. 
(bb)  Conditions  Against  Foreclosure,  254. 
(cc)  Conditions  Against  Legal  Proceedings  In- 
.  .  volving  Title  or  Possession,  2^6. 

(4)  Waiver,  256. 

(a)  In  General,  256. 

(b)  Consent  of  Agent,  258. 
d.  Incumbrance  Clause,  258. 

(1)  Introductory,  258  . 

(2)  First  Stage  — Incumbrances  Not  Prohibited,  258. 

(3)  Second  Stage  —  Incumbrances  Prohibited,  259. 

(a)        General,  259. 

f^a^  Constitutes  an  Incumbrance,  259. 
aa.  Generally,  259. 
Instances,  260. 

(<za)  Agreement  to  Convey,  260. 

Mechanic's  Lien,  261. 
(V<r)  Judgment,  261. 
(<2#)  Taxes,  261. 
(<?<?)  Sheriff's  Sale,  261. 
C/7)  Z<?<7.^,  261. 

Charge  Created by  Will,  262. 
(M)  Incumbrances  Prior  to  Policy,  262. 
(ii)  Miscellaneous  Instances,  262. 

(4)  Waiver,  262. 
Vacancy,  Disuse,  and  Neglect,  262. 

a.  Introductory,  262. 

A  Z>W/  _  Vacancy,  Z>wz^,      Neglect  Not  Mentioned,  263. 

^.  Stage— Use  of  Descriptive  Words  Relating  to  Tenancy  or 

Use,  264. 

(1)  Description  of  Present  Tenancy,  264. 

(a)  In  General,  264. 

(b)  Occupied  by  the  Insured,  266. 

(2)  Description  as  to  Future  Tenancy,  266. 

d.  Third  Stage  —  "  Increase  of  Risk  "  Prohibited,  266. 

e.  Fourth  Stage  —  Vacancy,  Disuse,  and  Neglect  Prohibited  in  Express 

Terms,  267. 

(1)  Introductory,  267. 

(2)  Phrases  Employed,  267. 

(a)  "  If  the  Premises  Become  Unoccupied"  267. 

(b)  "  Vacated  by  Removal  of  0?uner  or  Occupant,"  269. 

(c)  "Vacant;  Vacated"  270. 

(d)  "Vacant  and  Unoccupied,"  271. 
(e)  "Vacant  or  Unoccupied,"  273. 
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aa.  In  General,  273. 

H^<?«  M<?  C7a«*r  7j  Enforceable,  273. 

(00)  Increase  of  Risk,  273. 

Requisites  of  Occupancy,  274. 
(«)  Definition  and  Tests  of  Occupancy,  274. 
aaa.  Dwellings,  274. 
AW.  CV/for  Structures,  275. 
ff^<f«  M«  C/a#.r<?  /J  ^  Enforced,  275. 
(aa)  Temporary  Absence,  275. 
(££)  Temporary  Occupancy,  276. 
(<r<r)  Vacancy  Incident  to  the  Purpose  for  Which 
the  Building  Is  Used,  276. 
aaa.  Rented  Dwellings,  276. 
AW.  Other  Buildings,  277. 
(a¥)  Vacancy  Preparatory  to  Occupation,  278. 
(<?<?)  Partial  Nonte nancy,  278. 
aaa.  As  to  Space,  278. 
AW.  As  to  Time,  279. 
OCO  Waiver,  279. 
(£■<§■)  Permit  for  Vacancy,  280. 
(M)  Necessity  of  Election  on  Part  of  Insurer, 
281. 

dd.  A  Question  of  Fact,  281. 
(/)  "  Ceased  to  Be  Operated"  281. 

aa.  Liberal  Rule —  Temporary  or  Incidental  Cessa- 
tion Not  Included,  281. 
bb.  Strict  Construction,  282 
Scope  of  Clause,  283. 

(aa)  What  Is  a  Manufacturing  Establishment, 
283. 

{bb)  What  Is  Cessation,  283. 
dd.  Waiver,  283. 
(?)  "Keep  a  Watchman  on  the  Premises^  283. 

aa.  Warranty  that  Watchman  Will  Be  Kept,  283. 
bb.  Express  Clause  Requiring  Watchman  to  Be 
Kept,  283. 
(aa)  In  General,  283. 
(bb)  What  Constitutes  Compliance,  284. 
aaa.  Generally,  284. 
AW.  Question  for  the  Jury,  284. 
<rr.   Waiver,  284. 
Hazardous  Use  and  Occupation,  284. 
a.  Increase  of  Risk  or  Hazard,  284. 

(1)  Form,  284. 

(2)  Validity  and  Application,  285. 

(a)       General,  285. 
($)  Essentials,  286. 

(V)  Z^/to  Zr  iVW  <z«  Increase  of  Risk,  287. 
(</)  Waiver,  288. 
Specific  Acts  and  Uses  Prohibited,  288. 

(1)  Alterations,  Repairs,  and  Additions,  288. 

(a)       General,  288. 
(£)  Application  of  the  Clause,  289. 
(<:)  Knowledge  and  Control  of  the  Insured,  289. 
(a7)  Permission  and  Waiver,  290. 

(2)  Keeping  Inflammable  and  Extra-combustible  Materials,  290. 

(a)  JF/W  ^  Included  in  the  Prohibition,  290. 
aa.  Petroleum  and  Its  Products,  290. 
(aa)  Generally,  290. 
(<W)  Z  Includes,  291. 
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(cc)  Gasoline,  291. 
(dd)  Camphene,  291. 
bb.  Gunpowder,  292. 
CC.  Other  Inflammables,  292. 
(aa)  Naphtha,  292. 
(bp)  Dynamite,  292. 
(cc)  Saltpetre,  292. 
(dd)  Ashes,  292. 

(b)  What  Constitutes  Keeping  and  Using,  292. 

aa.  In  General,  292. 

bb.  Prohibited  Articles  Incidental  to  Trade  or  Busi- 
ness, 293. 

(aa)  Manufacturing  Establishments,  293. 
(bb)  M ercantile  Establishments,  294. 
(cc)  Domestic  Use,  296. 
(dd)  Qualifications,  296. 

(c)  Questions  of  Evidence,  297. 
(d)  Who  May  Violate  Clause,  297. 

(e)  Permission  aud  Waiver,  297. 
(3)  CV/;<?/-  Prohibited  Acts  and  Uses,  298. 
(a)  Illegal  Business,  298. 
aa.  Generally,  298. 

(aa)  .5tf/<r     Intoxicating  Liquors,  298. 

Gambling,  298. 
(V<r)  Prostitution,  298. 
Liability  for  Acts  of  Tenant,  208. 
rr.  Revival  of  Policy,  298. 
oV.  Waiver,  299. 
(£)  Running  Factory  Overtime  or  at  Night,  290. 
(<:)  Carpenter  Work,  299. 

Miscellaneous  Prohibitions,  299. 
aa.  Stoves  and  Fires,  299. 

Smoking,  300. 
rr.  Sailmakers,  300. 
Waiver,  300. 

Other  Lnsurance,  300. 

a.  a/**/  Purpose  of  the  Clause,  300. 

&  Origin  and  Development,  301. 

(1)  i?i>j*  Stage —Other  Insurance  Not  Mentioned,  301. 

(2)  Second  Stage  —  Insurance  Mentioned  in  General  Terms, 

301. 

(a)  Origin  and  Form,  301. 

(£)  CV/fcr  Insurance  Permitted  or  Required,  302. 
(r)  Meaning,  302. 

aa.  Generally,  302. 

r oidable  and  Void  Other  Insurance,  305. 
00  <?/  Procuring  Valid  Other  Insurance,  306. 

(3)  TftVtf  Stage  — Other  Insurance,  1 'Valid  or  Invalid,"  For- 

bidden, 307. 
(a)  Origin  and  Object,  307. 
(^)  Validity,  307. 
r.  Character  and  Essentials  of  Other  Insurance,  308. 

(1)  In  General;  Definition,  308. 

(2)  0M<?/-  Insurance  Must  Constitute  Indemnity,  308. 

(3)  Time  of  Issuance,  309. 

(4)  Concurrent  Operation.  309. 

(5)  Identity  of  Subject-Matter,  310. 

(6)  Identity  of  Risk,  311. 

(7)  Identity  of  Interest,  311. 

(a)  Getter al  Rule,  311. 
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(J>)  What  Interests  Are  Distinct,  311. 
if)  Qualifications,  312. 

(8)  Identity  of  Parties  Insured,  313. 

(9)  Knowledge  0/ Insured,  313. 
d.  Consent  and  Waiver,  314. 

(1)  Notice,  314. 

(a)  In  General,  314. 

(£)  Contents  of  Notice,  315. 

(V)  Parties  to  the  Notice,  315. 

(2)  Express  Consent,  315. 

(a)       General,  315. 

iTy  Whom  Given,  316. 
(/)  Contribution  and  Proportionate  Clauses,  317. 

(3)  Implied  Consent —  Waiver  and  Estoppel,  318. 

(a)  In  General,  318. 

(F)  Principles  Governing,  318. 

aa.  Waiver  of  Prior  Other  Insurance  by  Prior  or 

Contemporaneous  Act,  318. 
bb.  Promise  to  Consent  in  the  Future  No  Waiver,  319. 
cc.  Subsequent  Other  Insurance  and  Affirmative  Acts, 
320. 

dd.  Subsequent  Other  Insurance  Met  by  Silence,  320. 
ee.  Affirmative  Act  After  Loss,  321. 
V.  Loss  and  Adjustment,  322. 

1.  Duty  of  Insured  at  Fire,  322. 

a.  Basis  of  Condition,  322. 

b.  Form  and  Validity,  322. 

c.  Scope  of  Condition,  322. 

2.  Extent  of  Loss,  323. 

a.  Generally,  323. 

b.  When  Loss  Is  Total,  323. 

3.  Parties  to  the  Adjustment,  325. 

a.  Generally,  325. 

b.  Agents  of  Insurer,  326. 

c.  Mortgagees,  326. 

4.  Notices  and  Proofs  of  Loss,  326. 

a.  In  General,  326. 

b.  Necessity  of  Giving,  327. 

(1)  General  Rule,  327. 

(2)  When  Not  Necessary,  327. 

{a)  No  Policy  Issued,  327. 
(F)  Reformation,  328. 

(c)  Several  Policies  of  the  Same  Insurer,  328. 
(d)  Other  Exceptions,  328. 

c.  Time  of  Furnishing,  328. 

(1)  Effect  of  Not  Furnishing  in  Time  Limited,  328. 

(2)  Time  of  Sending  or  Time  of  Receipt,  330. 

(3)  Construction  of  Conditions  as  to  Time  of  Notice  or  Proofs,  330. 

d.  Who  May  Furnish,  332. 

(1)  Not  Strangers,  332. 

(2)  Agent  of  Insured,  332. 

(3)  Partners,  332. 

(4)  Public  Officers,  332. 

(5)  Husband  or  Wife,  333. 

(6)  Representatives  of  the  Insured,  333. 

(7)  Mortgagees  and  Payees,  333. 

(8)  Creditors,  333. 

e.  To  Whom  and  How  Given,  334. 

(1)  Notice,  334. 

(2)  Proofs,  335. 
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/.  Form  and  Contents  of  Notices  and  Proofs,  335. 

(1)  Generally,  335. 

(a)  Form  of  Notice,  335. 

(b)  Form  of  Proofs^ 335. 

(c)  Substantial  Compliance  Sufficient,  336. 
(d)  Particular  Account,  337. 

(e)  Cash  Value  of  Each  Item,  337. 
(/)  Total  Loss,  337. 

(g)  Title,  Interest,  etc.,  338. 

(h)  Occupancy,  338. 

(7)  Cause  and  Circumstances  of  Loss,  338. 
(/)  Other  Insurance,  338. 

(2)  Effect  of  Statements  or  Omissions,  339. 

(3)  Objections  —  Waiver  of  Defects,  339. 

(4)  Fraud  and  False  Swearing,  342. 

(a)  Purpose  and  Validity  of  Clauses  Forbidding,  342. 

(b)  What  Constitutes,  342. 
(V)  By  Insured's  Agent,  345. 

£\  Waiver,  345. 

(1)  Generally,  345. 

(2)  rF/to  Constitutes,  345. 

(3)  Jffotf  Z><w  AW  Constitute,  349. 

(4)  J/<zy  Waive  Proofs,  350. 

5.  Certificate  of  Magistrate,  351. 

6.  Production  of  Books  arid  Vouchers,  354. 

«.  /«  General,  354. 
Waiver,  355. 

7.  Iron-safe  Clause,  355. 

a.  Purpose  and  Validity,  355. 
&  Application,  356. 

(1)  7j  JVie?/  Sufficient  Compliance,  356. 

(2)  £F7w/  /f  Sufficient  Compliance,  356. 
Questions  for  the  Jury,  357. 

</.   Waiver,  357. 

8.  Examination  under  Oath,  358. 

a.   Validity  of  Requirement,  358. 

Demand,  358. 

Ma?iner  and  Scope,  358. 
^.  Effect  of  Statements,  358. 

9.  Arbitration  and  Appraisement,  359. 

«.  Origin  and  Purpose  of  Requirement,  359. 

^/r^  S/tf^ —  Arbitration  or  Appraisement  Provided  as  Sole  Means 

of  Fixing  Liability,  359. 
Second  Stage  —  Arbitration  Made  a  Condition  Precedent,  359. 

(1)  Validity,  359. 

(2)  Arbitration  Agreement  After  Loss,  360. 

(3)  Total  Loss,  361. 

</.  Appraisement  Proceedings,  361. 

(1)  Demand  and  Notice,  361. 

(2)  Choice  of  Appraisers  and  Their  Qualifications,  362. 

(3)  Examination  and  Hearing,  363. 

(4)  Aivard,  364. 

(tf)  Generally,  364. 
(^)  Effect  and  Validity,  364. 
<?.   Waiver,  365. 
10.  Payment,  366. 

<z.  Amount  of  Liability,  366. 

(1)  General,  366. 

(2)  Personal  Property,  366. 

(3)  For  Real  Property,  367. 
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(4)  Special  Clauses  as  to  Amount  of  Liability,  367. 

(a)  In  General  367. 

(b)  Pro-Rata  or  Contribution  Clause,  367. 

(Y)  Two-thirds  and  Three-fourths  Clauses,  369. 

(5)  Interest,  370. 

(a)  When  Interest  Is  Allowable,  370. 

(b)  When  Interest  Begins  to  Run,  371. 
b.  To  Whom  Payable,  372. 

(1)  Mortgagor  or  Mortgagee,  372. 

(2)  Vendor  and  Purchaser,  373. 

(3)  Lessor  and  Lessee,  373. 

(4)  Miscellaneous  Parties,  373. 
C.  Medium  of  Payment,  374. 

d.  Time  of  Payment,  374. 

(1)  Generally,  374. 

(2)  Waiver,  375. 

^.  Penalties  for  Nonpayment,  376. 

(1)  Where  Authorized,  376. 

(2)  Constitutionality,  376. 

(3)  Construction  and  Application,  376. 

(4)  Allowance  of  Attorney  s  Fees,  377. 
/.  Recovering  Back  Payments,  378. 

11.  Option  to  Rebuild,  378. 

a.  7;z  General,  378. 

7y#z<?  <z#^  Manner  of  Exercising,  379. 
<r.  Effect,  380. 

Measure  of  Damage,  380. 

Waiver,  381. 

12.  Effect  of  Adjustment,  381. 

a.        General,  381. 
^.  Rescission,  381. 

(1)  Grounds,  381. 

(a)  Misrepresentation,  381. 

Coucealment,  382. 
(V)  Mistake,  382. 
(V)  Duress,  382. 

(2)  ff7^«  Allotved,  382. 

f.  Adjustment  as  a  Bar  to  Suit,  382. 
</.  i?/><r/      Third  Persons,  383. 
<>.  «^  Waiver,  383. 

13.  Subrogation,  883. 

VL  Recovery  After  Failure  of  Adjustment,  385. 

1.  When  Right  of  Action  Accrues,^. 

2.  Jf7^«  i?/^  <?/  ^<r//f«  Expires —  7%<?  Limitation  Clause,  385. 

a.  Validity,  385. 

(1)  General  Rule,  385. 

(2)  Restrictions  by  Statute,  387. 
When  Limitation  Begins,  387. 

(1)  i^/rrf  .SVa^  —  "After  the  Loss  or  Damage  Shall  Occur" 

(2)  S^waTSto^-  "After  the  Fire,"  3Sg. 

(3)  7/z  Mutual  Benefit  Certificates,  390. 
A   Waiver  of  the  Limitation,  390. 

(1)  Generally,  390. 

(2)  Qualifications,  391. 

<9//z^r  Conditions  Operating  as  an  Excuse,  392. 

(1)  Infancy,  392. 

(2)  Insolvency  of  Insurer,  392. 

(3)  War,  392. 

(4)  Receivership,  392. 
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(5)  Attachment  and  Garnishment,  392. 

(6)  Injunction,  393. 

e.  Scope  0/  Provisions  as  to  Limitation,  393. 

f.  When  Action  Is  Commenced,  393. 

(1)  In  General,  393. 

(2)  When  Last  Day  Falls  on  Sunday,  395. 

(3)  E>ay  on  Which  Loss  Occurs  Excluded,  395. 
3.  Enforcement  of  judgment,  395. 

a.  Execution,  395. 

b.  Mandamus  —  Suit  in  Equity,  395. 

c.  Excluding  Lnsurer  from  Doing  Business  in  the  Stale  79  c. 

d.  Garnishment,  395.  '  yo* 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  LNSURANCE  in  the  Encyclopaedia  of 
Pleading  and  Practice,  vol.  11,  p.  375. 

For  matters  of  Substantive  Law  and  Evidence  related  to  this  subject  see  the 
following  titles  in  this  work:  ACCIDENT  INSURANCE,  vol  1  p  28?  and 
the  cross-references  there  given;  EMPLOYERS'  LIABILITY  INSURANCE 
vol.  11,  p.  9;  ENDOWMENT  INSURANCE,  vol.  11  n  24  •  INSUR- 
ANCE; INTEREST;  LLOYD'S  ASSOCIATIONS  J  MARINE  IN- 
SURANCE;  SUBROGATION  JA 

I.  The  Contract  in  General— 1.  Definition  and  Nature  —  a.  In  General. 
—  Insurance  is  a  contract  whereby  one  for  a  consideration  undertakes  to  com- 
pensate another  if  he  shall  suffer  loss.4 

Fire  insurance  is  that  variety  of  this  contract  wherein  the  subject  is  property 
and  the  risk  insured  against  is  fire.2 

Distinguished  from  Marine  Insurance.  —  It  is  commonly  understood  to  be  con- 
fined to  losses  occurring  on  land  and  is  so  treated  in  the  following  pages 
although  marine  insurance  usually  covers  the  same  risk  on  the  seas.3  ' 

Statutory  Definitions.  —  The  contract  of  insurance  is  defined  by  statute  in  some 
of  the  states,  but  these  definitions  are  not  materially  different  from  the  fore- 
going and  those  given  in  the  notes.4 

b.  A  Contract  of  Indemnity.  —  Unlike  the  contract  of  life  insurance,8 

1.  Insurance  Generally  Defined.  —  May  on  In-         Flanders  on  Fire  Insurance  (2d  ed  )  §17 

fhnfntM=(i  «  &&  J-'  u      t  A/™thoT  f^5  ?ays:  "  Insurance  against  fire  is  a  contract  to 

that  this  is  substantially  the  definition  given  indemnify  the  insured  for  loss  or  damaee  to 

long  ago  by  the  Italian  commentator  Roccus.  his  property  occasioned  by  that  element  " 
The  latter  further  said  of  it:  "  The  contract  of        And  in  Johannes  v.  Phenix  Ins  Co    66  Wis 

insurance  is  anonymous,    *    *    *     but  the  50,  57  Am.  Rep.  249.  the  court  said:  ""By  such 

most  generally  received  opinion  is  that  insur-  contract  the  insurer  agrees  to  compensate  the 

ance  is  a  contract  of  purchase  and  sale;  for  he  assured  for  loss  by  fire  of  certain  property  for 

who  insures  for  a  valuable  consideration  does,  a  given  time.'" 

as  it  were,  sell  his  own  obligation,  because  he        3.  See  the  title  Marine  Insurance 

binds  himself  10  pay  the  value  of  the  thing  in-         4.  Statutory    Definitions—  California  —  Civ 

sured  in  case  it  should  be  lost,  and  the  other  Code,  §  2527. 

party,  that  is,  the  insured,  purchases  the  obli-         Dakota.  —  Levisee's  Rev.  Civ   Code  d880 

gation.        Roccus,    Assecuratio    (IngersolTs  §  1474  ' 

translation)  p.  86,  note  3.  '   Georgia.  —  Code  (1805),  $  2080. 

See  also  the  title  Insurance.  Massachusetts.  —  Insurance    Act    of  1887 

2.  Definitions  of  Fire  Insurance.  —  Wood  on  §  3. 

Fire  Insurance  (2d  ed.),  §  2,  observes:  "  Fire         Montana.  —  Ci v.  Code  (1805)  8  3370 
insurance  is  a  contract  entered  into  between         New  York.  —  Hamilton  Rev.' of  Laws  of  Ins 

the  parties  thereto  by  which  one  party  — the  11892),  art.  ill,  §  110  p  52 
insurer  —  undertakes,  for  a  certain  considera-         North  Dakota'.  —  Rev!  Code  (1895)  6  4441 
tion,  to  make  good  to  the  other  party  —  the  in-        5.  Life  Insurance  Not  aContract  of  Indemnity  — 

sured  — such  loss  or  damage  as  he  may  sus-  Dalby  v.  India,  etc.,  L.  Assur  Co    I«C  B  -,6s 

tain  from  an  injury  to  or  destruction  of  cer-  80  E.  C.  L.  365,  overruling  Godsal'l  v.  Boldero 

tain  property  specifically  provided  for  in  the  9  East  72.    Compare  Rawls  v  American  L  Ins' 

contract,  by  fire    to  an  extent  not  exceeding  Co.,  36  Barb.  (N.  Y.)  362.    And  see  the  title 

the  amount  stipulated  in  the  contract  itself."  Life  Insurance. 
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^MW-d.ta  Part  the  recent  to  o  ho 
enters  into  the  contract  must  have  an  insurable  interest  in  the  subject-matter 

Recovery  Limited  to  Actual  Loss.  -  By  reason  of  this  fact,  the  insured  in  the 
absence  o'f  an  express  valuation  in  the  policy,  may  recover  only  the  actual 

"UrrI^.'-As  a  contract  of  indemnity,  also,  the  utmost  good  faith  is 

reqUFl;ieure°off  £S  -  And,  on  the  other  hand,  if  no  indemnity £  afford 
by  the  insurer  the  consideration  fails,  and  payment  either  may  be  withheld 

°\ht^™^^  contract  of  indemnity .follows 

also ^the  result  that  it  is  a  personal  contract  with  the  insured,  and  does  not 
run  with  the  property  which  forms  the  subject-matter. 


1  Marine  Insurance  a  Contract  of  Indemnity.  — 

Powles  v.  Innes,  II  M.  &  W.  10;  Castellain 
v.  Preston,  n  Q-  B.  Div.  380;  Bosley  v. 
Chesapeake  Ins.  Co.,  3  Gill  &  J.  (Md.)  468; 
Eager  v.  Atlas  Ins.  Co.,  14  Pick.  (Mass.)  141, 
25  Am.  Dec.  363. 

Qualification.  —  But  it  is  also  said  that  marine 
insurance  is  not  a  perfect  contract  of  in- 
demnity. See  Atchison  v.  Lohre,  L.  K.  4  App. 
755. 

And  see  the  title  Marine  Insurance. 

2  Fire  Insurance  a  Contract  of  Indemnity  — 

England.  —  Britton  v.  Royal  Ins.  Co.,  4  F.  & 
F.  905;  Mason  v.  Sainsbury,  3  Doug.  61,  26  E. 

C.    L.    36.  XT  /"* 

United  States.  —  Phoenix  Mut.  L.  Ins.  Co.  v. 
Bailey,  13  Wall.  (U.  S.)  618;  Spare  z;  Home 
Mut.  Ins.  Co.,  8  Sawy.  (U.  S.)  618;  Hidden  v. 
Slater  Mut.  F.  Ins.  Co.,  2  Cliff.  (U.  S.)  266 

Connecticut.  —  Glendale  Woolen  Co.  v.  Pro- 
tection Ins.  Co.,  21  Conn.  19,  54  Am.  Dec.  309. 
the  court  saying:  "  The  contract  of  insurance, 
as  all  know,  is  a  contract  of  indemnity,  upon 
the  terms  and  conditions  specified  in  the  policy 
of  insurance.  It  is  a  peculiar  contract,  and 
one  of  hazard  purely.  The  insurer  under- 
takes, for  a  comparatively  small  premium,  to 
guarantee  the  insured  against  loss  or  damage, 
upon  the  exact  terms  and  conditions  agreed 
on,  and  upon  no  other."  Compare  Bevin  v. 
Connecticut  Mut.  L.  Ins.  Co.,  23  Conn.  244. 

Indiana.  —  Eagle  Ins.  Co.  v.  Lafayette  Ins. 

Co.,  9  Ind.  443-  „,  T 

Louisiana.  —  Marchesseau  v.  Merchants  Ins. 

Co.,  1  Rob.  (La.)  438.  _ 
Maine.  —  Lane  v.  Maine  Mut.  F.  Ins.  Co., 

12  Me.  49,  28  Am.  Dec.  15". 

Maryland.  —  Franklin  F.  Ins.  Co.  v.  Hamill, 

6  Gill  (Md.)  87. 

Massachusetts.  —  Wilson  v.  Hill,  3  Met. 
(Mass.)  66. 

New  Hampshire.  —  Cummings  v.  Cheshire 
County  Mut.  F.  Ins.  Co.,  55  N.  H.  457- 

New  York.  — Cross  v.  National  F.  Ins.  Co., 
132  N.  Y.  133. 

Ohio.  —  Commercial  Mut.  Ins.  Co.  v.  Detroit 
F.  &  M.  Ins.  Co..  38  Ohio  St.  15 ;  Farmers'  Ins. 
Co.  v.  Butler,  38  Ohio  St.  133. 

Pennsylvania.  —  Commonwealth  Ins.  Co.  v. 
Sennett,  37  Pa.  St.  205,  78  Am.  Dec.  418; 
Eureka  Ins.  Co.  v.  Robinson,  56  Pa.  St.  269, 

/ 


94  Am.  Dec.  65;   Grandin  v.  Rochester  Ger- 
man Ins.  Co.,  107  Pa.  St.  26. 

Tennessee.  —  Quarles  v.  Clayton,   87  Tenn. 
qo8-  Bostick  v.  Maxey,  5  Sneed  (Tenn.)  173- 

3.  Insurable  Interest.  —  Cross  v.  National  r . 
Ins.  Co.,  132  N.  Y.  133;  Wilson  v.  Hill,  3  Met 
(Mass.)  66;  Spare  v.  Home  Mut  Ins  Co.  8 
Sawv  (U.  S.)  618;  Hidden  v.  Slater  Mut  F. 
Ins.  Co.,  2  Cliff.  (U.  S.)  266.  And  see  tnfra 
this  title,  Parties  to  the  Contract,  subdiv.  2.  0. 
Insurable  Interest. 

4.  Actual  Loss  Measure  of  Recovery.  —  Frank- 
lin F  Ins.  Co.  v.  Hamill,  6  Gill  (Md.)  87; 
Marchesseau  v.  Merchants  Ins.  Co.  1  Rob. 
(La.)  438;  Eagle  Ins.  Co.  v.  Lafayette  Ins  Co., 
9  Ind.  443.    See  infra,  this  section,  Valued Poli- 

C%  5.  Britton  v.  Royal  Ins.  Co.,  4  F-  &  F.  905; 
Glendale  Woolen  Co.  v.  Protection  Ins.  Co.,  21 
Conn.  19,  54  Am.  Dec.  309. 

6  Failure  of  Consideration—  Bostick  v.  Maxey, 
c  Sneed  (Tenn.)  173,  the  court  saying:  "  The 
contract  of  insurance  is  one  of  indemnity,  and 
is  subject,  generally  speaking,  to  the  rule*  ap- 
plicable to  other  contracts.    The  risk  assumed 
by  the  insurer,  on  the  one  side,  and  the  pre- 
mium paid  by  the  assured  on  the  other,  are  the 
essential  elements.    The  premium  is  the  con- 
sideration for  the  risk;  and  if  the  insurer  do 
not  in  fact  run  the  risk,  or  if  he  be  discharged 
from  it  the  consideration  fails;  consequently 
if  the  premium,  in  whole  or  part,  remains  un- 
paid it  cannot  be  demanded;  and  if  paid,  may 
be  recovered  upon  an  implied  promise     It  is 
correctly  argued  that  the  company  could  not 
by  its  own  act,  put  an  end  to  the  contract  with 
the  defendant.    To  rescind  or  cancel  it  he 
assent  of  both  parties  was  necessary.    If  the 
position  were  correct  that  an  action  against 
The  company  -  supposing  the  death  to  happen 
within  the  term  of  insurance -  might  be  main- 
tained, it  would  necessarily  follow  that  no  de- 
fense could  be  made  to  the  recovery  sought  in 

tlllS  C  3.S  C  • 

7.  A  Personal  Contract.  -  Carpenter  Provi- 
dence Washington  Ins.  Co  16  Pet.  (U.  b.) 
405-  Quarles  v.  Clayton,  87  Tenn.  308,  the 
court  saying:  "  The  provision  against  change 
of  title  is  therefore  in  precise  harmony  with  the 
personal  character  of  the  contract.  In  some 
fire  insurance  contracts  the  stipulation  against 
j  Volume  XIII. 


The  Contract  in  General. 


FIRE  INSURANCE. 


Kinds  of  Fire  Policies. 


2.  Kinds  of  Fire  Policies  —  a.  Open  Policifs   Of  th„        i-  a  r 

Cies  as  t0  stipulations  concerning  value  -  opened  Zl  ed -?£ 
been  longer  in  use  and  is  still  the  more  common.    By  it  the  amount  oMi-in 
Ity  is  left     open,"  to  be  determined  according  to  the  actual^ U  I  t  1  k 
agreement  of  the  parties  or  upon  proof  in  compliance 

the  rules  of  evidence.'  A  policy  is  none  the  less  an  open  one  because  of "In 
indorsement  thereon  consenting  to  a  concurrent  valued  poKcy*  uSa  fa2 
and  reasonable  construction  of  its  terms  discloses  the  intention  to  value  he 
loss  and  fix  the  amount  of  recovery  3  °  value  tne 

b.  Valued  Policies  -  (i)  Definition.-  a  valued  Policy  is  one  in  which  the 

where  tUoUcy  is  written  for  a  sWwhich  isTaL  SS^£££ 
are  substantially  the  same  I  here  gfven  »  7  S'a'Ute'  bl"  sudl  defi»'"°ns 


change  of  title  extends  so  far  as  to  make  the 
policy  void  should  such  change  of  title  be 
brought  about  by  the  death  of  the  assured. 
The  title  in  such  case  is  no  longer  in  the 
assured,  but  has  by  the  law  passed  to  his 
heirs,  or  by  will  to  his  devisees,  and  a  change 
of  title  so  accruing  has  been  held  to  defeat  an 
action  for  a  loss  occurring  after  the  death  of 
the  assured.    Sherwood  v.  Agricultural  Ins 
Co.    73  N.  Y.  447,  29  Am.  Rep.  180;  Hine  v. 
Woolworth,  93  N.  Y.  75,  45  Am.   Rep.  176 
The  contract  is  not,  therefore,  one  which  at- 
taches to  or  follows  the  property,  being  one 
for  the  personal  indemnity  of  the  assured,  and 
when  the  insurer  does  not  assent  to  the  assign- 
ment of  the  policy  to  the  grantee  of  the  prop- 
erly, neither  the  assured  nor  his  assignees  of 
the  property  can    recover    upon   the  policy 
Hobbs  v.  Memphis  Ins.  Co.,,i  Sneed  (Tenn') 
444-"  ' 
1.  Definition  of  Open    Policy.  —  Laurent  v 
Chatham  F.  Ins.  Co.,  1  Hall  (N.  Y.)  41-  Farm- 
ers' Ins.  Co.  v.  Butler,  38  Ohio  St.  128-  Fire 
Ins.  Assoc.  v.  Miller,  2  Tex.  App.  Civ  'Cas 
§  332. 

Where  following  the  words,  "  the  said  goods 
and  merchandise  hereby  insured  are  valued 
at,"  was  the  phrase,  "  eighteen  francs,  valued 
at  four  dollars  and  forty-four  cents,"  the  pol- 
icy was  held  to  be  open,  as  the  whole 
amounted  only  to  an  agreement  that  what  the 
insured  paid  eighteen  francs  for  in  Fiance 
should  be  estimated  at  four  dollars  and  forty- 
four  cents.  "It  was,"  said  the  court,  "  an 
ascertainment  merely  of  the  value  of  francs 
according  to  our  standard,  and  it  by  no  means 
dispensed  with  the  necessity  of  showing  the 
value  of  the  goods  on  board."  Ogden  v 
Columbian  Ins.  Co.,  10  Johns.  (N.  Y.)  273. 

A  policy  contained  the  clause,  "  the  said 
goods  and  merchandises  herebv  insured  are 

valued  at  as  indorsed,"  the  blank  not 

being  filled.    It  was  held  to  be  an  open  policy. 
Snowden  v.  Guion,  101  N.  Y.  458. 

Where  the  question  arose  on  a  clause  to  the 
effect  that  the  aggregate  amount  of  insurance 
"  shall  not  exceed  two-thirds  of  the  estimated 
cash  value  "  the  court  distinguished  between 
statements  that  it  "does  not"  and  that  it 
"  shall  not;"  being  "  shall  not."  this  was 
treated  as  an  open  policv.  Lycoming  Ins.  Co 
v.  Mitchell,  48  Pa.  St.  367. 
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And  where  a  house  was  valued  at  three 
thousand  five  hundred  dollars,  but  there  was 
a  clause  in  the  policy  which  stipulated  that  in 
the  event  of  loss  the  defendant  was  to  pay  the 
estimated  value  at  the  time  of  loss,  the  policy 
was  held  to  be  an  open  one.  .Etna  Ins.  Co. 
v.  Farrell,  (Tenn.)  3  Ins.  L.  J.  852. 

2.  Millaudon  v.  Western  M.  &  F  Ins  Co 
9  La.  27,  29  Am.  Dec.  433. 

3.  Farmers'  Ins.  Co.  v.  Butler,  38  Ohio  St.  128. 
4  Valued  Policy  Defined.  —  Lvcoming  Ins  Co 

v.  Mitchell,  48  Pa.  St.  367;  Universal  Mut  F* 
Ins.  Co.  j.  Weiss,  106  Pa.  St.  so.  See  also 
Riley  v.  Hartford  Ins.  Co.,  2  Conn.  368;  Cush- 
man  v.  Northwestern  Ins.  Co.,  34  Me.  487- 
Nichols  v.  Fayette  Mut.  F.  Ins.  Co.,  1  Allen 
(Mass.)  63;  Holmes  v.  Charlestown  Mut  F 
Ins.  Co..  10  Met.  (Mass.)  211,  43  Am.  Dec.  428- 
Hemmenway  v.  Eaton,  13  Mass.  108 

In  Luce  v.  Springfield  F.  &  M.  Ins.  Co.  r 
Hipp.  (U.S.)  281,  it  was  said:  '•  An  agreement 
between  the  insurer  and  insured  that  the  prop- 
erty shall  be  estimated  at  a  certain  sum  would 
make  a  valued  policy.    *    *    *    It  has  been 
held,  when  the  policy  describes  the  property 
and  contains  a  clause  '  valued  at,'  or  '  agreed 
value,'  or'  worth,'  followed  by  a  specific  sum 
that  such  words  indicate  a  valued  policy  be- 
cause amounting  to  an  agreement  that  in  case 
of  loss  the  property  shall  be  estimated  of  the 
value  stated.    If  the  policy,  after  describing 
the  properly,  had  added  only,  '  value  $10,000 ' 
or  other  sum,  this  might  probably,  by  analogy 
with  decided  cases,  be  held  a  valued  policy 
and  yet  it  would  then  seem  not  to  te  within 
the  idea  of  a  valued  policy  as  defined  in  the 
books,  but  to  value  the  propertv,  not  the  loss 
Between  valuing  the  property  and  valuing  the 
loss  the  books  have  attempted  to  make  distinc- 
tion, and  yet  it  verges  upon  a  distinction  with- 
out a  difference,  when  we  consider  the  cases 
cited  to  illustrate  and  support  the  rule-  and 
yet,  in  principle,  there  is  a  clear  distinction, 
though  not  always  exemplified  bv  the  adiudi- 
T\a   lcases-    The  tendency  of  the  cases  is  to 
hold  that  valuing  the  property  values  the  loss 
and  is  in  the  right  direction." 

5.  Statutory    Definitions  —  California.  —  Civ 
Code,      2595,  2596. 

j^r°rth  Dakota>  —  Rev.  Codes  (1895),  §§  4496, 

Montana.  —  Civ.  Code  (1895),  §§  3459,  3460. 
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(2)  Test  of  Valued  Policy.  —  While  the  words  "  valued  at,  etc  are  gen- 
erally used  in  such  a  policy,  any  language  disclosing  the  intent  of  the  parties 
that  no  proof  shall  be  required  of  the  value  of  the  property  in  case  of  loss  is 
sufficient  to  constitute  aValued  policy;*  but  it  often  becomes  a  question  of 
no  li  tie  difficulty  whether  a  policy  is  valued  or  open.  To  be  valued  the 
Solicv  must  not  merely  estimate  the  value,  but  must  appraise  the  loss  and  be 
Sent  o  an  assessment  of  damages.*  It  must  also  amount  to  more  than 
rmere  contract  limiting  liability."  A  policy  stating  merely  that  the  com- 
pany has  placed  a  certain  sum  on  a  house,  without  the  words     valued  at  or 

^(al^^ra^-lntl^ab^  of  fraud  the  actual  value  of  the 
property  or  of  the  interest  of  the  insured  is  immaterial  under  such  a  policy 
Snd  the  insurers  are  bound  to  pay  the  amount  fixed  in  the  policy,5  though 
?£e  loss  may  be  much  less.*  And  this  provision  of  the  policy  is  conclusive 
upon  both  parties  thereto.*  Other  provisions  of  such  a  policy  as  to  the 
amount  of  liability  in  no  way  affect  the  measure  of  recovery. 


1.  Language  of  Policy.  — Phillips?/.  Merrimack 
Mut  F.  Ins.  Co.,  10  Cush.  (Mass.)  350;  Fuller 
v  Boston  Mut.  F.  Ins.  Co.,  4  Met.  (Mass.)  206; 
Borden  v.  Hingham  Mut.  F.  Ins.  Co.,  18  Pick. 
/Mass  )  523  29  Am.  Dec.  614;  Nichols  v.  Fay- 
ette Mut.  F.  Ins.  Co.,  1  Allen  (Mass.)  63;  Car- 
son v.  Marine  Ins.  Co.,  2  Wash.  (U.  S.)  468. 

"If  there  is  anything  in  the  policy  that 
clearly  indicates  an  intention  on  the  part  of 
the  insurer  to  value  the  risk  and  the  loss,  in 
whatever  words  expressed,  the  policy  is  val- 
ued, otherwise  it  is  open."  Wood  on  Fire  In- 
surance (2d  ed.),  §  41.  . 

To  be  a  valued  policy,  however,  the  instru- 
ment must  insure  specific  property,  unless  it 
is  otherwise  clearly  expressed,  and  the  words 
"  valued  at  "  or  an  equivalent  must  be  used. 
Wallace  v.  Insurance  Co.,  4  La.  289. 

2.  Lycoming  Ins.  Co.  v.  Mitchell,  48  Pa.  St. 

3°7-  .  c 

3.  Where  a  policy  was  issued  tor  an 
amount  "  being  not  more  than  three-fourths 
of  the  value  of  the  property,"  but  contained 
the  further  provision  that  the  company  should 
in  no  event  be  liable  beyond  the  sum  insured 
nor  beyond  three-fourths  of  the  actual  cash 
value  at  the  time  of  the  loss,  it  was  held  not 
to  be  a  valued  policy.  It  was  an  express  con- 
tract limiting  the  liability;  but  it  was  held 
that  without  this  latter  clause  it  would  be  a 
valued  policy,  and  the  valuation  conclusive 
.upon  the  parties.  Brown  v.  Quincy  Mut.  F. 
Ins.  Co.,  105  Mass.  396,  7  Am.  Rep.  538- 

4.  Wallace  v.  Insurance  Co.,  4  La.  289. 

5.  Amount  Conclusive  —  United  States.  — 
Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  (U.  S.) 
222;  Alsop  v.  Commercial  Ins.  Co.,  I  Sumn. 
•(U.  S.)  451;  Marine  Ins.  Co.  v.  Hodgson,  6 
•Cranch  (U.  S.)  206;  Griswold  v.  Union  Mut. 
Ins.  Co.,  3  Blatchf.  (U.  S.)  231. 

Illinois.  —  Insurance  Co.  of  North  America 
■v.  McDowell,  50  111.  120,  99  Am.  Dec.  497; 
Peoria  M.  &  F.  Ins.  Co.  v.  Lewis,  18  111.  553- 

Lonisiana.  —  Cole  v.  Louisiana  Ins.  Co.,  2 
Martin  N.  S.  (La.)  165. 

Maine.  —  Cushman   v.  North-western  Ins. 

Co.,  34  Me.  487-  _ 

Massachusetts.  —  Phoenix  Ins.  Co.  v.  Mc- 
Loon,  100  Mass.  475;  Clark  v.  Ocean  Ins.  Co., 
16  Pick.  (Mass.)  289;  Fuller  v.  Boston  Mut.  F. 
Ins.  Co.,  4  Met.  (Mass.)  206;  Lovering  v.  Mer- 


cantile Marine  Ins.  Co.,  12  Pick.  (Mass.) 1  348; 
Borden  v.  Hingham  Mut.  F.  Ins.  Co.,  18  Pick. 
(Mass.)  523,  29  Am.  Dec.  614;  Forbes  v.  Manu- 
facturers' Ins.  Co.,  r  Gray  (Mass.)  371 5  Phil- 
lips v.  Merrimack  Mut.  F.  Ins.  Co.,  10  Cush. 
(Mass.)  350;  Harrington  v.  Fitchburg  Mut.  K 
Ins.  Co.,  124  Mass.  126.  _ 

New    York.  —  Whitney   v.    American  Ins. 
Co.,  3  Cow.  (N.  Y.)  210. 

Pennsylvania.  —  Pritchet  v.  Insurance  Co.  of 
North  America,  3  Yeates  (Pa.)  458. 

Wisconsin.  —  Cayon  v.  Dwelling  House  Ins. 
Co.,  68  Wis.  510. 

6.  Thus,  even  where  the  policy  states  that 
the'amount  of  the  insurance  is  not  more  than 
three-fourths  of  the  value  of  the  property  as 
stated  by  the  applicant,  the  amount  thus 
agreed  upon  by  the  parties  is  conclusive  in  the 
absence  of  fraud,  the  property  being  a  total 
loss  Luce  v.  Dorchester  Mut.  F.  Ins.  Co., 
105  Mass.  301,  7  Am.  Rep.  522;  Borden  v. 
Hingham  Mut.  F.  Ins.  Co.,  18  Pick.  (Mass.) 
523  29  Am.  Dec.  614;  Fuller  v.  Boston  Mut. 
F  Ins  Co.,  4  Met.  (Mass.)  206;  Phillips  v. 
Merrimack  Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.) 
350-  Phcenix  Ins.  Co.  v.  McLoon,  100  Mass. 
475 :  Nichols  v.  Fayette  Ins.  Co.,  I  Allen 
(Mass)  63-  Holmes  v.  Charlestown  Mut.  F. 
Ins.  Co.,  10  Met.  (Mass.)  211,  43  Am.  Dec.  428. 

7.  Insured  Concluded.  —  A  valuation  fixed  in 
the  policy  which  was  said  to  be  not  more  than 
three-fourths  of  the  value  was  held  conclusive 
on  the  insured,  where  the  statute  and  the  com- 
pany's by-laws  provided  that  it  could  not  in- 
sure for  more  than  such  proportion  Ihe 
house  was  valued  at  four  thousand  dollars. 
The  policy  called  for  three  thousand  five  hun- 
dred dollars  on  house  and  fixtures.  The  plain- 
tiff was  allowed  to  recover  no  more  than  three 
thousand  dollars,  and  the  fixtures  were  held 
not  to  be  a  separate  subject  of  insurance,  but 
a  part  of  the  building.  Holmes  z:  Charles- 
town  Mut.  F.  Ins.  Co.,  10  Met.  (Mass.)  211,  43 
Am.  Dec.  428.  . 

8.  Queen  Ins.  Co.  v.  Leslie,  47  Ohio  St.  409; 
Reilly  v.  Franklin  Ins.  Co.,  43  Wis.  449-  28 
Am.  Rep.  552;  Bammessel  v.  Brewers'  F.  Ins. 
Co  43  Wis.  463;  Oshkosh  Packing,  etc.,  Co. 
v  Mercantile  Ins.  Co.,  31  Fed.  Rep.  200.  See 
infra  this  title,  Prohibitions  and  Exceptions. 
Compare  Luce  v.  Dorchester  Mut.  F.  Ins.  Co., 
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valuation.1  °  be  est,mated  according  to  the 

(4)  Valued-policy  Statutes.  —  Many  of  the  t,_ 
policy  laws,  which  provide  in  substance  that  tL  enaCted  VaIued- 

shall  be  conclusiveevidence  of  the  value  of  theT.T^^  in  the  Policy 
total  loss.*  6  °f  the  lnsured  property  in  case  of 

noTc?*Pt^-^  ^^'£,^1^^^^  have 
building  is  real  property  within"  the  m/aning^  Tu^slLT^  ^  ^ 
taken  out  in  another  state  upon  nronerrv  aLf  sucn  a  statute.*  Insurance 
is  governed  by  such  a  statuteT  TheTeL t  of the* SV^  °f  Cnactment 
arbitration,6  nor  avoided  bv  anv  nrnviSnn!  f  f!,  1  ^  15  not  waived  b7 
-  in  the  proofs  of  loss  will %ot Effect  tl  e  rights  nfP^ ^  overvaluation 
statute.*  tile  nghts  of  the  insured  under  such  a 

"  blanket  "  policy. •             P    7'  th  real  and  Pe«onal,  is  termed  a 

d.  Floating  Policies   A  "  fln,nn„  >> 

whose  ^fcS3?3W£^2££ 

against  fire.  incorporeal  property  may  likewise  be  insured 

(b)  Commissions.  _  Thus  commissions  are  insurable,-  and  in  general  the  same 

Co5  ,MaRSeSiie?F'.  Ltco^lS  ST™  *'  sT'T  the  — rs  of  the  ves- 

1.  Wolcott  z,.  Eagle  Ins9Co.,  4  Pick  (Mass  )  wer^".    C*T'   *u-d   the  ^gnated  voyage 

429;   Harris  z:  Ea£le  F.  Co.,  5  TohnS    N  Y  ™  SubjCCtS  °f  the  contract;  but  as 

f;  Tobm,  Harfor,  I7  C.1  JN.  £  W^^^ 

staUe™^  St— the  various  t^^^^a^^ilf 

Queen  Ins.  Co  ,  Jefferson  ?ce  Co.^S.'      ^^^.^5^  -  ~P 

4.  British  America  Assur.  Co.  v.  Bradford  shuation'as  IT"^  Vth  ilS  Safety  and  ^ 
(Kan.  1808   55  Pac.  Rep.  335.  Havens  v  Ger  w  f       *    W'"  cause  them  to  sustain  a  direct 
mania  F.  Ins.  Co.,  123  Mo.  403   45 Am    S t  \nl   uT  ^  deStr?cti°n'  or  from  i,s  not  reach 
Rep.  570.                                4  3'  45  Am"  St-  '?«  tn\  Pr°Per  place  of  destination.  Such 

5.  Seyk  v.  Millers'  Nat.  Ins.  Co.  74  Wis  67  Z  ?i       ,  received  protection,  and  the  ex- 

6.  Seyk  v.  Millers'  Nat.  Ins.  Co    2  W  s  67"  ?ZT,   ,?  the  loan  uPon  mortgage  or 

7.  Queen  Ins.  Co.  p.  Leslie  47  Ohio  St  ^  resJ">nidenilal  ^  advances  of  a  consignee  an 
Oshkosh  Gas  Light  Co.  v.  Getman ia  I  Ins'  nfaster  ™  &nd  the  commissions  of  a 
Co.,  7r  Wis.  454,  5  Am.  St.  Rep  -»„             S"  ™aSter.  or.  s«Percargo,  are  all  now  the  well- 

8.  Schild*.  Phoenix  Ins.  Co    8  Ohio  Dec  a<  I,e,co?nized   subjects  of  insurance.     *    *  * 

9.  1  Biddle  on  Insurance  8,  C'  45"  J he,  case,a'^  indeed,  stands  on  the  very 

10.  1  Biddle  on  Insurance,  §  3.  S^h  h  6  1  ^  may  be  deemed 

11.  1  Wood  on  Fire  Insurance,  §  40.  nectat  on  IW7  "V?*?  T"651  ends  and  «- 

12.  See  the  cases  cited  in  this  article  fiassim  £5?  £  Hr *     '         l£e  Hne'  h™ever  thin. 

13.  Commissions  Are  Insurable.  —  New- York  be  1  !  somewhere,  or  the  difference 
Ins.  Co.  v.  Robinson,  1  Johns  (N  vffi  between  wager  policies  and  those  coupled  with 
Putnam  „.  Mercantile  Marine  Ins.  Co.  VlSet'  don  we  a  \*Tt  fcAnd  UP°"  e-sidera 
(Mass.)  386,  wherein  the  court  said:  In  the  ZneTof  ZolT^-  the  re^ular  co"- 
progress  of  the  law  of  insurance,  many  cases  commissioT  V  lntCreSt  in  his  expected 
have  arisen  /or  legal  investigation  which  ex  pTfiTs  and  h^s,'^  '  t0-  that  °f  exPected 
hibit  the  varieties  of  interest  that  grow  out  of  f uUnhitr?  rf ■  commissions  are  the  law- 
the  complicated  business  of  eomnSSfSS  tf^SSaJffS!^^  ^  *^  this 
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rules  which  apply  to  profits  govern  the  insurance  of  commissions.    _  _ 

(c)  Profits  —  m  General.  —  One  who  has  an  interest  in  the  profits  arising  from 
property  may  take  out  insurance  thereon,  since  they  form  an  additional  part 
of  the  value  of  such  property.2  The  rule  extends  to  profits  from  the  lease  of 
a  building,3  from  the  sale  of  goods,4  and  from  trading  voyages.5 

Must  Be  Insured  as  Profits.  —  But  these  must  be  insured  as  profits,  for  the  policy 
holder  cannot  recover  for  their  loss  merely  as  incident  to  the  business  under  a 
general  policy  thereon.6  . 

Insured  Must  Have  Interest  in  Property  Itself.  —  A5  a  general  rule  it  is  held  that 
the  insured  must  have  an  interest  in  the  property  itself  from  which  the  profits 
arise,  or  he  cannot  have  them  insured.7  But  he  need  not  have  an  absolute 
property  or  ownership  in  them.8 

Proof  that  Profits  Would  Have  Resulted.  —  In  order  to  recover  on  a  policy  on 
profits  it  is  not  necessary  to  prove  that  profits  would  have  arisen  but  for  the 
loss  of  the  property.  It  is  sufficient  if  the  property  has  been  destroyed,  as 
the  loss  of  the  goods  carries  with  it  the  loss  of  the  profits.9 


1.  Abbott  v.  Sebor,  3  Johns.  Cas.  (N.  Y.)  39, 

2  Am.  Dec.  139.    And  see  infra,  this  section, 
Profits. 

2.  Profits  Are  Insurable  —  England.  —  Barclay 
v.  Cousins,  2  East  544;  Stockdale  v.  Dunlop, 
6  M.  &  W.  224;  Sun  Fire  Office  Co.  v.  Wright, 

3  N.  &  M.  819,  28  E.  C.  L.  421;  Stock  v.  Inglis, 
12  Q.  B.  Div.  564;  Royal  Exch.  Assur.  Co.  v. 
M'Swiney,  14  Q.  B.  646,  68  E.  C.  L.  646; 
Eyre  v.  Glover,  16  East  218;  Wright  v.  Pole,  1 
Ad.  &  El.  621,  28  E.  C.  L.  167;  Menzies  v. 
North  British  Ins.  Co.,  9  Ct.  Sess.  Cas.  694. 

United  Slates. — Alsop  v.  Commercial  Ins. 
Co.,  1  Sumn.  (U.  S.)  451;  Patapsco  Ins.  Co.  v. 
Coulter,  3  Pet.  (U.  S.)  222. 

Connecticut.  —  Fosdick  v.  Norwich  Marine 
Ins.  Co.,  3  Day  (Conn.)  108. 

Louisiana.  —  Leonarda  v.  Phoenix  Assur. 
Co.,  2  Rob.  (La.)  131. 

Massachusetts.  —  French  v.  Hope  Ins.  Co., 
16  Pick.  (Mass.)  397;  Putnam  v.  Mercantile 
Marine  Ins.  Co.,  5  Met.  (Mass.)  386. 

New  York.  —  Niblo  v.  North  American  F. 
Ins.  Co.,  1  Sandf.  (N.  Y.)  551;  Abbott  v.  Sebor, 
3  Johns.  Cas.  (N.  Y.)  39,  2  Am.  Dec.  139; 
Mumford  v.  Hallett,  1  Johns.  (N.  Y.)  433; 
Carey  v.  London  Provincial  F.  Ins.  Co.,  33 
Hun  (N.  Y.)  315;  Laurent  v.  Chatham  F.  Ins. 
Co.,  1  Hall  (N.  Y.)  41;  Tom  v.  Smith,  3  Cai. 

(N.  Y.)  245-  . 

Pennsylvania.  —  Ellmaker  v.  Franklin  F. 
Ins.  Co.",  5  Pa.  St.  183. 

Wisconsin.  —  Sawyer  v.  Dodge  County  Mut. 
Ins.  Co.,  37  Wis.  503. 

In  Abbott  v.  Sebor,  3  Johns.  Cas.  (N.  Y.)  39, 
2  Am.  Dec.  139,  it  was  held  that  a  policy  on 
profits  on  goods  was  a  valid  policy,  and  that 
the  insured  might  recover  a  total  or  an  average 
loss,  according  as  the  loss  on  the  goods  was 
total  or  partial.  See  also  Loomis  v.  Shaw,  2 
Johns.  Cas.  (N.  Y.)  36. 

3.  Profits  Arising  from  Lease  of  Building.  — 
Carey  v.  London  Provincial  F.  Ins.  Co.,  33 
Hun  (N.  Y.)  315- 

4.  Profits  Arising  from  Sale  of  Goods.  —  Royal 
Exch.  Assur.  Co.  v.  M'Swiney,  14  Q.  B.  646, 
68  E.  C.  L.  646;  Stockdale  v.  Dunlop,  6  M.  & 
W.  224;  Stock  v.  Inglis,  12  Q.  B.  Div.  564; 
Putnam  v.  Mercantile  Marine  Ins.  Co.,  5  Met. 
(Mass.)  386. 

5.  Profits  from  Trading  Voyage;  —  Eyre  v. 


Glover,  16  East  218;    Barclay  v.  Cousins,  2 
East  544. 

6.  Must  Be  Insured  as  Profits  —  England.  — 
Wright  v.  Pole,  I  Ad.  &  El.  621,  28  E.  C.  L. 
167;  Barclay  v.  Cousins,  2  East  544;  Menzies 
v.  North  British  Ins.  Co.,  9  Ct.  Sess.  Cas.  694; 
Sun  Fire  Office  Co.  v.  Wright,  3  N.  &  M.  819, 
28  E.  C.  L.  421,  where  Taunton,  J.,  said:  "  I 
think  that  profits  are  insurable,  but  they  must 
be  insured  qua  profits.  A  party  is  not  en- 
titled to  compensation  for  loss  of  profits  under 
an  insurance  of  his  '  interest  in  the  Ship  Inn.'  " 

Louisiana.  —  Leonarda  v.  Phoenix  Assur. 
Co.,  2  Rob.  (La.)  131. 

New  York.  —  Niblo  v.  North  American  F. 
Ins.  Co.,  1  Sandf.  (N.  Y.)  551;  Tom  v.  Smith, 
3  Cai.  (N.  Y.)  245. 

Pennsylvania.  —  Ellmaker  v.  Franklin  F.  Ins. 
Co.,  5  Pa.  St.  183. 

It  is  enough  if  the  policy  covers  profits  as 
such  in  connection  with  an  insurance  on  a 
business  of  any  kind.  Eyre  v.  Glover,  16  East 
218. 

7.  Insured  Must  Have  Interest  in  the  Property. 

—  Royal  Exch.  Assur.  v.  M'Swiney,  14  Q.  B. 
646,  68  E.  C.  L.  646;  Stockdale  v.  Dunlop,  6 
M.  &  W.  224;  Stock  v.  Inglis,  12  Q.  B.  Div. 
564;  Wright  v.  Pole,  1  Ad.  &  El.  621,  28  E.  C. 
L.  167;  Niblo  v.  North  American  F.  Ins.  Co., 

1  Sandf.  (N.  Y.)  551;  Leonarda  v.  Phcenix 
Assur.  Co.,  2  Rob.  (La.)  131;  Carey  v.  London 
Provincial  F.  Ins.  Co.,  33  Hun  (N.  Y.)3i5; 
Putnam  v.  Mercantile  Marine  Ins.  Co.,  5  Met. 
(Mass.)  386;  Abbott  v.  Sebor,  3  Johns.  Cas. 
(N.  Y.)  39,  2  Am.  Dec.  139- 

8.  Ownership  Not  Essential.  —  French  v.  Hope. 
Ins.  Co.,  16  Pick.  (Mass),.  397.  See  also  Put- 
nam v.  Mercantile  Marine  Ins.  Co.,  5  Met. 
(Mass.)  386. 

9.  Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  (U. 
S.)  239;  Henrickson  v.  Margetson,  2  East  549. 
note  a.  In  the  case  first  cited  Johnson,  J., 
said:  "-Courts  of  justice  have  got  over  their 
difficulties  on  the  question  whether  profits  are 
an  insurable  interest,  but  how  and  where  that 
interest  must  be  established  by  proof,  in  case 
of  loss,  is  not  well  settled.  Here,  again,  there 
appears  to  be  a  conflict  between  the  British 
and  American  decisions.  The  earliest  of  the 
British  decisions,  that  of  Barclay  v.  Cousins, 

2  East  544,  certainly  supports  the  doctrine  that 
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(d)  Rents.  —  It  is  held  that  rents  are  insurable.1  Thus,  tenants  have  an 
insurable  interest  in  rents  for  which  they  are  liable  even  after  a  destruction  of 
the  premises,3  though  not  when  the  contract  of  tenancy  provides  that  they 
shall  not  be  liable  in  case  of  such  destruction.3  Rut  rent  is  not  recoverable  as 
a  part  of  the  indemnity  unless  it  is  stipulated  for.4 

(e)  Royalties.  —  It  is  held  that  royalties  to  be  paid  for  the  exclusive  use  of  a 
patent  will  support  insurance  on  the  plant  in  which  the  article  covered  by 
such  patent  is  manufactured.5 


the  profits  sink  with  the  cargo,  or  at  least  that 
the  loss  of  one  is  prima  facie  evidence  of  the 
loss  of  the  other,  and  throws  the  onus probandi 
upon  the  defendant.    Such  is  the  intimation 
of  the  court  (p.  351),  and  the  recovery  was  had 
in  that  case  without  proof  that  profit  would 
have  been  made  had  the  cargo  arrived  at  the 
destined  port.    In  the  case  of  Henrickson  v. 
IVIargetson,  2  East  549,  note  a,  of  which  a  note 
is  given  in  that  case,  the  recovery  was  also 
had  without  proof  that  the  profits  would  have 
been  made,  or  any  other  proof  than  an  interest 
in  and  loss  of  the  cargo;  and  Lord  Mansfield 
seems  to  have  suggested  the  true  ground  for 
dispensing  with  such  proof,  to  wit,  the  utter 
impracticability  of  making  it  without  the  spirit 
of  prophecy  to  determine  the   precise  time 
when  the  vessel  would  arrive  at  her  destined 
port.    *    *    *    The  case  of  Mumford  v.  Hal- 
lett,  1  Johns.  (N.  Y.)  439,  was  a  case  of  insur- 
ance on  profits,  in  which  there  was  no  evidence 
given  that  profits  would  have  been  made  upon 
an  arrival,  nor  was  any  other  loss  proved  than  an 
incident  to  the  loss  of  the  goods.    On  that 
state  of  facts,  Livingston,  Justice,  who  delivers 
the  opinion  of  the  court,  remarks:    '  It  does 
not  follow  that  a  profit  will  be  made  if  the 
cargo  arrived,  yet  its  loss  would  give  a  right  to 
recover  on  such  a  policy.'    There  are  other 
questions  in  the  case;   but  after  all  were  set- 
tled, this  principle  was  essential  to  the  plain- 
tiff's right  to  recover.    In  the  case  of  Fosdick 
v.  Norwich  Marine  Ins.  Co.,  3  Day  (Conn.) 
108,  decided  in  the  Supreme  Court  of  Errors 
of  Connecticut,  the  question  was  moved  in 
argument  that  to  justify  a  recovery  the  plain- 
tiff must  show  that  profits  would  have  accrued 
upon  safe  arrival  of  the  goods;  but  the  lan- 
guage of  the  court,  in  expressing  their  deci- 
sion, is  not  so  explicit  as  to  enable  us  to  deter- 
mine whether  it  was  intended  to  apply  as  well 
to  the  proof  of  loss  as  to  the  insurable  interest. 
Yet  the  right  of  the  plaintiff  to  recover  being 
affirmed  in  that  case,  without  other  proof  than 
the  loss  of  the  goods,  it  would  seem  to  be  an 
authority  for  the  doctrine  that  no  other  was 
necessary.    *    *    *    We  must  now  dispose  of 
the  question  upon  reason  and  principle;  and 
here  it  seems  difficult  to  perceive  why,  if  profit 
be  a  mere  excrescence   of  the  principal  as 
some  judges  have  said,  or  an  incident  to  or 
identified  with  it  as  others  have  said,  ihe  loss 
of  the  cargo  should  not  carry  with  it  the  loss 
of  the  profits.    This  rule  has  convenience  and 
certainty  to  recommend  it;  of  which  this  case 
presents  a  striking  illustration.    Here  was  a 
voyage  of  many  thousand  miles  to  be  per- 
formed, the  final  profits  of  which  must  have 
been  determined  by  a  statement  of  accounts 
passing   through   several  changes,  some  of 
which  might  have  resulted  in  loss,  some  in 
gain;  and  in  each  case  the  good  or  ill  fortune 
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of  the  adventure  turning  on  the  gain  or  loss  of 
a  day  in  the  voyage.  What  human  calcula- 
tion or  human  imagination  could  have  fur- 
nished testimony  on  a  fact  so  speculative  and 
fortuitous?  To  have  required  testimonv  to  it 
would  have  been  subjecting  the  rights  of  the 
plaintiff  to  mere  mockery.  On  this  point  we 
must  support  the  American  decisions." 

See  also  Mumford  v.  Hallett,  I  Johns.  (N. 
Y.)  433:  Alsop  v.  Commercial  Ins.  Co.,  1 
Sumn.  (U.  S.)  451;  Fosdick  v.  Norwich  Marine 
Ins.  Co.,  3  Day  (Conn.)  108;  Loomis  v.  Shaw 
2  Johns.  Cas.  (N.  Y.)  36. 

The  English  Rule  Seems  to  Require  Proof.  — 
Eyre  v.  Glover,  16  East  218.  See  also  Hodgson 
v.  Glover,  6  East  316. 

1.  Leonarda  v.  Phoenix  Assur.  Co.,  2  Rob. 
(La.)  131;  Westminster  Fire  Office  v.  Glasgow 
Provident  Invest.  Soc,  L.  R.  13  App.  699. 
See  Macartv  v.  Commercial  Ins.  Co.,  17  La. 
3°5- 

2.  Marshall  v.  Schofield,  47  L.  T.  N.  S.  406. 

3.  Allen  v.  Markland,  20  Sc.  Law  Rep.  267; 
Duff  v.  Fleming,  8  Ct.  Sess.  Cas.  (3d  ser.)  769.' 

4.  Leonarda  v.  Phoenix  Assur.  Soc,  2  Rob. 
(La.)  131.  See  Macarty  v.  Commercial  Ins. 
Co.,  17  La.  365. 

5.  Insurance  on  Royalties.  —  National  Filter- 
ing Oil  Co.  v.  Citizens'  Ins.  Co.,  106  N.  Y.  535, 
60  Am.  Rep.  473,  where  the  court  said:  "  The 
insurance  which  forms  the  subject  of  this  liti- 
gation was  of  an  unusual  character,  and  pre- 
sents a  question  for  the  solution  of  which  we 
have  no  admitted  precedent.  It  was  an  insur- 
ance upon  the  oil  reducing  and  filtering  works 
of  Ellis  &  Co.,  and  for  the  protection  of  speci- 
fied royalties,  payable  by  that  firm  to  the 
plaintiff  as  compensation  for  an  exclusive 
license  to  use  in  their  business  a  certain  pat- 
ent which  belonged  to  and  was  controlled  by 
the  plaintiff  company.  The  policy,  by  its 
terms,  insured  that  company  '  on  royalties 
payable  to  insured  from  the  business  of  John 
Ellis  &  Co.,  carried  on  in  premises  situate  in 
Brooklyn,  on  tlock  bounded  by  Sullivan, 
Walcott,  and  Ferris  streets  and  Buttermilk 
channel,'  and  then  proceeded  with  a  more 
specific  statement,  thus:  '  Whereas  the  above- 
named  firm  of  John  Ellis  &  Co.,  by  virtue  of  an 
agreement  with  the  assured,  are  bound  to  pay 
to  lhem  royalties  for  the  privilege  of  using 
their  patent,  which  royalties  are  guaranteed 
to  amount  to  $250  a  month;  now,  therefore, 
the  conditions  of  this  insurance  are  that,  in 
case  the  premises  occupied  as  above  by  said 
Ellis  &  Co.  shall  be  damaged  by  fire  so  as  to 
cause  a  diminution  of  said  royalties,  this  com- 
pany will  make  good  to  the  insured  the 
amount  of  such  diminution  during  the  restora- 
tion of  said  premises  to  their  producing  ca- 
pacity immediately  preceding  said  fire.  In 
case  of  the  destruction  by  fire  of  said  prem- 
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(2)  Description  —  (a)  In  General  —  Comprehensive  Descriptions.  —  A  policy  of  insur- 
ance which  describes  the  property  insured  in  comprehensive  terms,  or 
under  a  general  designation,  covers  whatever  is  commonly  known  by  such 
general  name  or  is  necessarily  or  reasonably  presumed  to  be  within  the  terms 
used  and  within  the  intention  of  the  parties  to  the  contract.1 

shall  pay  the  full 


ises,  then  this  company  shall  pay 
amount   insured.'      That   full   amount  was 
.$1,000.    *    *    *    But   these    royalties,  it  is 
argued,  were  not  capable  of  supporting  an  in- 
surance, and  the  policy  was  a  wager  policy. 
It  is  quite  true  that  beyond  the  guaranteed 
minimum  they  were  contingent  and  dependent 
upon  the  condition  of  the  market,  and  even, 
possibly,  upon  the  will  or  choice  of  Ellis  & 
Co.,  in  the  reasonable  control  of  their  business. 
That  firm  was  not  bound  to  pay  except  upon 
oil  manufactured  and  sold,  and  might  limit 
both,  or  be  compelled  by  the  market  to  limit 
both,  to  a  production  yielding  no  royalties  be- 
yond  the  guaranteed  minimum;  and  so,  it  is 
said,  the  plaintiff  had  no  fixed  or  definite  right 
to  royalties  beyond  such  minimum,  no  assur- 
ance of  their  existence,  no  power  to  compel  or 
demand  their  being,  and  could  not  be  said  to 
have  lost  what  it  neither  had,  nor  the  absolute 
right  to  possess.    But  a  further  fact  in  the 
-case  establishes  more  definitely  the  plaintiff's 
risk  and  loss,  and  the  direct  causative  connec- 
tion between  that  loss  and  the  fire  which  in- 
jured the  works.    The  license  held  by  Ellis  & 
Co.  to  use  the  plaintiff's  patent  was  an  exclu- 
sive one,  and  the  earning  power  of  that  patent 
was  thus  narrowed  to  the  business  of  Ellis  & 
Co     If  the  latter  did  not  continue  their  busi- 
ness, and  so  preserve  the  fruitfulness  of  the 
patent,  by  reason  of  some  fault  of  their  own, 
or  from  a  cause  for  which  they  were  responsi- 
ble, the  exclusive  character  of   the  license 
ended,  and  the  patentees  were  at  liberty  to 
transfer  the  right  to  others,  and  thus  secure 
the  profits  of  their  invention.    But  if  the  busi- 
ness of  Ellis  &  Co.  was  lessened  or  restricted 
because  of  a  fire  which  should  destroy  or  im- 
pair their  works,  the  exclusive  right  given 
them  was  to  continue;  the  patentees  could  not 
license  others,  and  must  necessarily  bear  the 
loss  of  their  diminished  royalties.    This  was 
the  one  business  risk  involved  in  their  con- 
tract.   Against  all  others  they  could  provide, 
but  this  one  they  were  compelled  to  bear  by 
the  terms  of  their  agreement.    Against  that 
risk  they  insured.    It  had  a  direct  and  neces- 
sary connection  with  the  safety  of  the  struc- 
tures burned.     A  fire  destroying  them  de- 
stroyed the  royalties  pro  tanto,  because  the 
efficie  nt  cause  of  their  loss,  and  so  was  estab- 
lished  the    needed  connection    between  the 
premises  insured  and  the  royalties  dependent 
upon  their  safety  and  measuring  the  loss  re- 
sulting from   their  destruction.    The  policy 
was,  therefore,  not  a  mere  wager,  and  the 
royalties  could  be  protected  by  an  insurance 
against  the  fire  risk  which  threatened  them. 
The  authorities  in  this  state  go  far  enough  in 
their  general  principles  to  cover  the  case  in 
hand.    Herkimer    v.    Rice,    27    N.    Y.  163; 
Springfield  F.  &  M.  Ins.  Co  v.  Allen,  43  N.  Y. 
389,  3  Am.  Rep.  711;  Rohrbach  v.  Germania 
F.  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep.  451. 
They  decide  that  an  interest,  legal  or  equi- 
table, in  the  properly  burned,  is  not  necessary 


to  support  an  insurance  upon  it;  that  it  is 
enough  if  the  assured  is  so  situated  as  to  be 
liable  to  loss  if  it  be  destroyed  by  the  peril  in- 
sured against;  that  such  an  interest  in  prop- 
erty connected  with  its  safety  and  situation  as 
will  cause  the  insured  to  sustain  a  direct  loss 
from  its  destruction  is  an  insurable  interest; 
that  if  there  be  a  right  in  or  against  the  prop- 
erty which  some  court  will  enforce  upon  the 
property,  a  right  so  closely  connected  with  it 
and  so  much  dependent  for  value  upon  the 
continued  existence  of  it  alone,  as  that  a  loss 
of  the  property  will  cause  pecuniary  damage 
to  the  holder  of  the  right  against  it,  he  has  an 
insurable  interest.  The  plaintiff  brought  its 
case  within  these  principles.  Ajloss  measured 
by  the  diminution  of  its  royalties  was  the  in- 
evitable ;  result  to  it  of  a  fire  in  the  works  of 
Ellis  &  Co.  It  could  not  substitute  a  new 
license  and  must  await  the  repairs  necessary 
to  a  renewal  of  the  business.  By  its  contract 
it  became  so  situated  relative  to  the  buildings 
insured  that  it  had  a  direct  pecuniary  interest 
in  their  safety  from  accidental  fire.  That  in- 
terest it  could,  as  it  did,  insure." 

1.  Construction  of  General  Description  —  United 
States.  —  Plinsky  v.  Germania  F.  &  M.  Ins. 
Co.,  32  Fed.  Rep.  47-  *7  Ins.  L.  J.  272. 

Alabama.  —  German- American  Ins.  Co.  v. 
Commercial  F.  Ins.  Co.,  95  Ala.  469,  21  Ins. 
L.  J.  626;  James  River  Ins.  Co.  v.  Merritt,  47 
Ala.  387;  Commercial  F.  Ins.  Co.  v.  Allen,  80 
Ala.  571,  16  Ins.  L.  J.  641;  Capital  City  Ins. 
Co.  v.  Caldwell,  95  Ala.  77. 

California.  —  Menk  v.  Home  Ins.  Co.,  76 
Cal.  50,  9  Am.  St.  Rep.  158;  Claffey  v.  Hart- 
ford Ins.  Co.,  68  Cal.  169. 

Illinois.  —  Liebenstein  v.  Baltic  F.  Ins.  Co., 
45  111.  301;  Liebenstein  v.  Metropolitan  Ins. 
Co.,  45  111.  305;  Peoria  M.  &  F.  Ins.  Co.  v. 
Lewis,  18  111.  553;  Phoenix  Ins.  Co.  v.  Favor- 
ite, 49  111.  259. 

Iowa.  —  Reynolds  v.  Iowa,  etc.,  Ins.  Co.,  80 
Iowa  563;  Hewitt  v.  Watertown  F.  Ins.  Co., 
55  Iowa  323,  39  Am.  Rep.  174,  10  Ins.  L.  J. 
375;  Davis  v.  Anchor  Mut.  F.  Ins.  Co.,  96 
Iowa  70. 

Kentucky.  —  .(Etna  Ins.  Co.  v.  Jackson,  16  B. 
Mon.  (Ky.)  242. 

Louisiana.  —  Clarke  v.  Firemen's  Ins.  Co., 
18  La.  431,  2  Bennett  F.  Ins.  Cas.  64;  Monte- 
leone  v.  Royal  Ins.  Co.,  47  La.  Ann.  1563; 
Workman  v.  Insurance  Co.,  2  La.  507,  22  Am. 
Dec.  141. 

Massachusetts.  —  Westfield  Cigar  Co.  v.  In- 
surance Co.  of  North  America,  165  Mass.  541; 
West  v.  Old  Colony  Ins.  Co.,  9  Allen  (Mass.) 
316;  White  v.  Mutual  F.  Assur.  Co.,  8  Gray 
(Mass.)  566;  Seavey  v.  Central  Mut.  F.  Ins. 
Co.,  ill  Mass.  540;  Lovewell  v.  Westchester 
F.  Ins.  Co.,  124  Mass.  418,  26  Am.  Rep.  671, 
71  Ins.  L.  J.  672;  Burgess  v.  Alliance  Ins. 
Co.,  10  Allen  (Mass.)  226;  Blake  v.  Exchange 
Mut.  Ins.  Co.,  12  Gray  (Mass.)  265. 

Minnesota.  —  Pettit  v.  State  Ins.  Co.,  41 
Minn.  299,  19  Ins.  L.  J.  138. 
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(b)  Inclusiveness  —  aa.  Realty  —  (ad)  Premises.  —  The  word  "premises,"  as 
employed  in  a  fire-insurance  policy,  usually  includes  no  more  than  the  insured 
building.1 

Construction  of  Clause  Prohibiting  Certain  Articles  on  Premises.  —  Hence  the  keeping  of 
prohibited  articles  in  the  yard  or  lot  on  which  the  insured  building  stands2  or 
in  an  adjacent  building3  is  not  a  breach  of  a  policy  which  forbids  the  keeping 
of  such  articles  on  the  premises.  But  in  applying  a  clause  excepting  gun- 
powder, an  insured  vessel  was  held  to  be  included  within  the  term  "  prem- 
ises," 4  and  a  renewal  policy  on  premises  described  as  situate  in  the  rear  of 
certain  street  numbers  includes  all  there  located,  and  not  simply  the  furnace 
room  described  in  the  original  application.5 

(66)  Buildings —  ma.  in  General.  —  Where  the  subject  of  the  insurance  is  described 
as  a  "  building,"  the  entire  structure,  though  composed  of  several  parts  is 
included.6    The  designation  "building"  also  includes  appurtenances  and 


ATew  York.  —  Bigler  v.  New  York  Cent.  Ins. 
Co.,  20  Barb.  (N.  Y.)  635;  Ervin  v.  New  York 
Cent.  Ins.  Co.,  3  Thomp.  &  C.  (N.  Y.)  213; 
Webb  v.  National  F.  Ins.  Co.,  2  Sandf.  (N.  Y.) 
497;  Buchanan  v.  Exchange  F.  Ins.  Co.,  6r  N 
Y.  26. 

Pennsylvania.  —  Meadowcraft  v.  Standard  F. 
Ins.  Co.,  61  Pa.  St.  91. 

Rhode  Island.  —  Eddy  St.  Iron  Foundry  v. 
Farmers  Mut.  F.  Ins.  Co.,  5  R.  I.  426. 

Texas.  — Continental  Ins.  Co.  v.  Pruitt,  65 
Tex.  125. 

Wisconsin.  —  Home  Mut.  Ins.  Co.  v.  Roe, 
71  Wis.  33,  17  Ins.  L.  J.  446. 

1.  "Premises"  Confined  to  Building  —  Maine. 
—  Moore  v.  Protection  Ins.  Co.,  29  Me.  97,  48 
Am.  Dec.  514. 

Maryland.  —  Carlin  v.  Western  Assur.  Co., 
57  Md.  515,  40  Am.  Rep.  440,  12  Ins.  L.  J.  388. 

Missouri.  —  La  Force  v.  Williams  City  F. 
Ins.  Co.,  43  Mo.  App.  518. 

New  York.  —  Keeney  v.  Home  Ins.  Co.,  71 
N.  Y.  396. 

Pennsylvania.  —  Allemania  F.  Ins.  Co.  v. 
Pitts  Exposition  Grounds,  (Pa.  1887)  11  Atl. 
Rep.  572. 

South  Carolina.  —  Leggett  v.  ^Etna  Ins.  Co., 
10  Rich.  L.  (S.  Car.)  202. 

Wisconsin. — Northwestern  Mut.  L.  Ins. 
Co.  v.  Germania  F.  Ins.  Co.,  40  Wis.  446. 

2.  Keeping  Prohibited  Articles  in  Yard.  —  La 
Force  v.  Williams  City  F.  Ins.  Co.,  43  Mo. 
App.  518;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Germania  F.  Ins.  Co.,  40  Wis.  446. 

3.  In  Adjacent  Building.  —  Allemania  F.  Ins. 
Co.  v.  Pitts  Exposition  Grounds,  (Pa.  1887)  ir 
Atl.  Rep.  572,  17  Ins.  L.  J.  146;  Keeney  v. 
Home  Ins.  Co.,  71  N.  Y.  396. 

4.  Ship  Included  in  Premises.  —  Beacon  L., 
etc.,  Assur.  Co.  v.  Gibb,  13  L.  C.  Rep.  81. 

5.  More  Comprehensive  Description  in  Renewal 
Policy.  —  Eddy  St.  Iron  Foundry  v.  Farmers' 
Mut.  F.  Ins.  Co.,  5  R.  I.  426.  In  this  case  the 
policy  described  the  premises  as  situate  in  the 
rear  of  82  and  84  Eddy  street,  occupied  by 
the  insured.  The  application  for  the  original 
policy  limited  the  liability  to  the  furnace 
room,  which  was  in  the  rear  of  only  one  of 
these  numbers.  The  court  said:  "  We  can- 
not doubt  that  it  was  the  understanding  of 
both  parties  to  the  contract  that  this  wider 
range  for  the  locality  of  the  property  should 
be  allowed  to  the  insured,  and  should  describe 
the  property  included  within  the  risk." 


6.  Buildings  Divided  into  Compartments.  —  A 

certain  grain  elevator  was  constructed  in  several 
parts,  but  was  connected  and  operated  as  one 
structure,  and  was  designated  by  the  general 
name  of  the  St.  Anthony  elevator.  The  prin- 
cipal building  was  distinguished  from  the  ad- 
dition with  which  it  was  connected  by  a 
covered  passageway,  while  the  addition  was 
known  as  annex  A.  It  was  held  that  the 
grain  in  annex  A  was  included  in  the  |policy 
which  insured  the  grain  in  the  St.  Anthony 
elevator;  that  the  language  which  described 
the  elevator  as  a  frame,  iron-clad,  metal-roof 
building  was  equally  applicable  to  the  whole 
or  either  division  of  the  elevator,  known  by 
the  general  description;  and  that  if  there  was 
any  doubt  as  to  the  meaning  of  the  policy  it 
should  be  resolved  in  favor  of  the  insured. 
Pettit  v.  State  Ins.  Co.,  41  Minn.  299,  19  Ins. 
L.  J.  138.  Compare  Mead  v.  Phenix  Ins.  Co., 
158  Mass.  124,  22  Ins.  L.  J.  144. 

In  German-American  Ins.  Co.  v.  Commer- 
cial F.  Ins.  Co.,  95  Ala.  469,  21  Ins.  L.  J.  626, 
the  defendant  company  reinsured  a  five-story 
warehouse,  which  was  divided  into  three  com- 
partments by  two  partition  walls,  but  having 
a  common  outer  wall.  Doors  eight  feet 
square  opened  between  the  compartments  on 
each  floor.  The  stores,  under  a  common 
name,  were  known  as  Nos.  r,  2,  and  3,  and 
were  under  one  management.  It  was  held 
that  the  stores  constituted  but  one  building 
under  the  reinsurance  contract. 

A  Small  Frame  Hogpen  or  Henhouse  does  not 
constitute  a  "  building  "  within  the  terms  of 
an  application  which  represents  that  there  are 
no  undisclosed  buildings  within  a  certain  dis- 
tance. White  v.  Mutual  F.  Assur.  Co.,  8  Gray 
(Mass.)  567.  In  this  case,  evidence  that  the 
structures  increased  the  risk  was  held  inad- 
missible. 

The  Description,  a  "  Frame  Building  Detached, 
Occupied  by  the  Assured  as  a  Tannery,"  includes 
machinery  and  an  engine  therein.  Sunderlin 
v.  yEtna  Ins.  Co.,  18  Hun  (N.  Y.)  522. 

A  Fishing  Scow  May  Be  Included  in  the  Term 
"Building,"  and  thereby  made  subject  to  the 
terms  of  the  policy.  Enos  v.  Sun  Fire  Ins. 
Co.,  67  Cal.  621,  15  Ins.  L.  [.  138.  In  this 
case  it  was  held  proper  to  admit  evidence  that 
scows  similar  to  the  one  in  question  were  used 
and  occupied  as  houses  and  places  of  resi- 
dence. 

Policy  on  "  Building  Occupied  as  Pottery,"  etc.,. 
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fixtures,1  such  as  walls,*  awnings,3  shelving,4  a  heater  set  in  brick,5  and 

^itS'  of  Buildings  Partly  Constructed  or  in  Ruins.  —  A  policy  upon  a  building 
does  not  ipso  facto  cover  the  materials  of  the  structure  after  it  has  fallen, 
though  a  building  partly  destroyed  may  be  insured.*  Insurance  of  an  unfin- 
ished building  will  not  include  the  material  intended  for  use  therein  but  not 
actually  used,9  though  such  materials  are  in  an  adjacent  building  which  is  also 
insured.10    But  such  a  policy  covers  the  finished  structure. 


Construed.  —  Subsequently  to  the  erection  of  a 
building  used  exclusively  as  a  pottery,  a  brick 
structure  was  joined  thereto,  the  lower  part  of 
which  was  used  as  boiler  room  from  which 
power  was  furnished  to  the  pottery  and  to  a 
box  shop  and  yarn  factory  in  adjoining  build- 
ings, while  the  upper  part  was  used  partly  as 
a  storage  room  for  the  pottery  building.  It 
was  held  that  this  structure  was  not  within 
the  policy  insuring  the  "  three-story  brick 
building  occupied  as  pottery,  situate  in  E„ 
known  as  the  pottery  building,"  the  court  say- 
ing that  the  words  of  the  policy  did  not  indi- 
cate that  any  other  structure  was  to  be  covered 
by  the  risk  than  the  one  explicitly  designated. 
Forbes  v.  American  Ins.  Co.,  164  Mass.  402. 

"  Farm  Buildings  "  Does  Not  Include  Incubator. 
 An  acre  of  land  is  not  a  farm,  nor  an  incu- 
bator a  farm  building,  within  the  term  of  a 
statute  limiting  the  scope  of  mutual  fire  poli- 
cies to  farm  buildings  and  their  contents. 
O'Neill  v.  Pleasant  Prairie  Mut.  F.  Ins.  Co., 
71  Wis.  621.  It  was  here  held  that  a  man  was 
not  a  farmer,  and  his  place  was  not  a  farm, 
unless  he  cultivated  or  used  a  considerable 
tract  of  land  "  in  some  one  of  the  usually 
recognized  ways  of  farming." 

Permission  to  Erect  Warehouse  to  Be  Insured 
under  Policy.  —  Where  insurance  is  issued  for  a 
specified  amount,  and  this  amount  is,  by  the 
terms  of  the  policy,  divided  among  certain 
designated  buildings,  so  that  the  total  amount 
is  exhausted,  permission  in  the  instrument  to 
erect  on  the  premises  a  warehouse  "  to  be  in- 
sured under  this  policy  "  does  not  extend  the 
insurance  to  include  such  warehouse.  Nap- 
panee  Furniture  Co.  v.  Vernon  Ins.  Co.,  10 
Ind.  App.  3iq. 

1.  A  Plate  Glass  Front  fixed  immovably  in  a 
building  is  not  a  window,  within  an  exception 
of  plate-glass  windows.  Hale  v.  Springfield  F. 
&  M.  Ins.  Co.,  46  Mo.  App.  508. 

2.  Walls.  —  Ervin  v.  New  York  Cent.  Ins. 
Co..  3  Thomp.  &  C  (N.  Y.)  213  (cellar  walls 
held  to  be  covered);  Monteleone  v.  Royal  Ins. 
Co.,  47  La.  Ann.  1563  (other  walls). 

3.  Awnings.  —  Commercial  F.  Ins.  Co.  v. 
Allen,  80  Ala.  571,  16  Ins.  L.  J.  641,  where  a 
wooden  shed  or  awning  projected  over  the 
sidewalk,  supported  on  pillars  sunk  into  the 
ground  on  the  farther  side,  and  having  rafters 
extending  into  the  wall  of  the  building. 

4.  Shelving.  —  Capital  City  Ins.  Co.  v.  Cald- 
well, 95  Ala.  77,  holding  that  a  policy  on  store 
building  covers  contents  and  shelves  if  they 
cannot  be  removed  without  injury  to  the  build- 
ing, which  is  a  question  for  the  jury. 

5.  Heater.  —  Adams  v.  Greenwich  Ins.  Co., 
9  Hun  (N.  Y.)  45. 

6.  Machinery  constructed  for  and  used  in  a 
flouring  mill  is  real  estate.    Havens  v.  Ger- 


manic F.  Ins.  Co.,  123  Mo.  403-  45  Am.  St. 
Rep  570.  Compare  Bigler  v.  New  York  Cent. 
Ins.  Co.,  20  Barb.  (N.  Y.)  635;  Shannon  v. 
Gore,  etc.,  Ins.  Co.,  2  Ont.  App.  396. 

A  policy  on  a  starch  manufactory  includes 
machinery.  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis, 
18  111.  558.  So  does  one  on  a  "  sawmill,  ' 
Bigler  v.  New  York  Cent.  Ins.  Co.,  20  Barb. 
(N.  Y.)  635;  a  "  mill  building,"  Brugger  v. 
State  Invest.  Ins.  Co.,  5  Sawy.  (U.  S.)  304,  8 
Ins.  L.  J.  293;  or  a  "grist  mill,"  Phcenix  F. 
Ins.  Co.  v.  Gurnee,  1  Paige  (N.  Y.)  278. 

And  where  the  agent  had  seen  a  certain 
planing  machine  and  talked  about  it,  a  policy 
on  a  sawmill  and  machinery  was  held  to  in- 
clude such  a  machine  in  the  building  on 
the  same  floor  with  the  machinery  proper  of 
the  mill,  about  twenty-five  feet  distant,  but 
attached  to  it  by  belting,  and  plainly  visible. 
James  River  Ins.  Co.  v.  Merritt,  47  Ala.  387. 

7.  Building  Does  Not  Include  Ruins.  —  Nave  v. 
Home  Mut.  Ins.  Co.,  37  Mo.  430,  90  Am.  Dec. 
394.  The  building  was  used  as  a  store  and 
warehouse,  and  collapsed  from  being  too 
heavily  loaded  with  merchandise,  by  reason 
both  of  the  overloading  and  of  some  defect  in 
construction  and  without  the  agency  of  fire, 
and  became  a  mass  of  rubbish.  Afterwards  a 
fire  arose  in  the  fallen  materials.  It  was  held 
that  the  subject  of  insurance  had  ceased  to  be 
such  and  became  a  mere  congeries  of  materials 
before  the  fire  occurred,  and  by  reason  of  a 
cause  not  insured  against  in  the  policy;  and 
that  the  maxim  causa  proximo.,  non  remota, 
speciaiur,  had  no  application  to  such  a  case,  the 
cause  of  the  loss  being  the  fall  and  not  the  fire. 

8.  Policy  on  Building  Partly  Destroyed.  —  Ham- 
burg-Bremen F.  Ins.  Co.  v.  Garlington,  66 
Tex.  103,  59  Am.  Rep.  613,  where  the  building 
had  been  partly  destroyed  by  fire,  and  while  in 
that  condition  a  policy  was  issued  upon  it  as  a 
"  building." 

9.  Building  Materials  Intended  to  Complete 
Structure.  —  Ellmaker  v.  Franklin  F.  Ins.  Co., 

5  Pa.  St.  183;  Hood  v.  Manhattan  F.  Ins.  Co., 
11  N.  Y.  532.  In  the  latter  case  the  property 
insured  was  "  a  barque  on  the  stocks,  build- 
ing—that is  to  say,  being  built— for  H  G 

6  Co."  The  property  destroyed  consisted  of 
sticks  of  timber  cut  and  ready  to  be  framed, 
but  which  could  not  be  annexed  to  the  barque 
until  framed.  They  were  unfitted  by  the  cut- 
ting for  any  other  purpose,  and  were  not  on 
the  stocks,  but  were  scattered  about  the  yard. 
It  was  held  that  they  were  not  covered. 

10.  Ellmaker  v.  Franklin  F.  Ins.  Co.,  5  Pa. 
St.  183. 

11.  Policy  on  Unfinished  Barque  Covers  Com- 
pleted One.  —  The  policy  in  Hood  v.  Manhattan 
F.  Ins.  Co.,  11  N.  Y.  532,  was  held  to  cover 
trie  structure  made  from  time  to  time  on  the 

Volume  XIII. 


109 


The  Contract  in  General. 


FIRE  INSURANCE. 


Scope  of  the  Contract. 


A  Policy  upon  a  Barn  and  "Contents  Thereof"  does  not  cover  horses  usually  kept 
therein,  but  killed  a  few  feet  therefrom,*  nor  does  one  upon  a  barn  and  wagon 
house  and  grain  therein  apply  to  a  dwelling  house  or  the  grain  stored  in  it  * 
bbb  House.  — The  term  -  house  "  in  a  policy  of  fire  insurance  has  been  con- 
strued to  embrace  everything  appurtenant  and  accessory  to  a  main  buildine  * 
The  word  is  to  be  understood  in  its  common  and  ordinary  acceptation,  and 
the  intention  of  the  part.es  as  gathered  from  the  whole  policy  is  controlling  4 
^evidence  has  been  admitted  to  explain  the  scope  and  application  of  the 
term     woodhouse     used  in  the  description  of  insured  property  5 

ccc.  Factory  _  The  term  "  factory  "  does  not  necessarily  mean  a 'single  building 
but  may  apply  to  several,  when  they  are  used  in  connection  with  each  other 
tor  a  common  purpose.® 

Manufacturing  Establishment.  —  A  policy  upon  a  manufacturing  establishment 
designating  the  use  to  which  it  is  devoted,  or  the  class  to  which  it  belong 
covers  all  the  uses  incident  thereto  and  whatever  appurtenances  are  reasonably" 
included  to  make  a  complete  establishment  of  the  kind  named,  such  as  engine 
nouses  and  machinery.7  & 


stocks  which,  when  completed,  would  con- 
stitute the  barque.  See  also  Mason  v.  Frank- 
lin F.  Ins.  Co.,  12  Gill  &  J.  (Md.)  468. 

Where  a  policy  was  issued  for  five  years 
upon  a  mill  building  and  machinery  while  the 
process  of  construction  was  known  to  be  going 
on,  it  was  held  to  cover  the  structure  when 
completed.  Frost's  Lumber,  etc.,  Works  v. 
Millers,  etc.,  Mut.  Ins.  Co.,  37  Minn.  300. 

1.  Barn  and  Contents.  —  Farmers'  Mut.  F.  Ins. 
Assoc.  v.  Kryder,  5  Ind.  App.  430,  22  Ins.  L.  J. 
62.  See  also  Shertzer  v.  Mutual  F.  Ins.  Co., 
46  Md.  506,  8  Ins.  L.  J.  72. 

2.  A  policy  insured  a  barn  occupied  by  a  ten- 
ant, the  hay  and  grain  therein,  a  wagon  house, 
wagons,  carriages,  and  horses  in  the  barn,  but 
provided  for  no  insurance  on  the  dwelling. 
The  evidence  showed  that  no  grain  was  kept 
in  the  barn,  but  that  the  grain  was  kept  in  a 
part  of  the  building  designated  as  a  dwelling 
house.  It  was  held  that  no  recovery  could  be 
had  upon  the  loss  of  the  dwelling  house  by 
fire.  Saunders  v.  Agricultural  Ins.  Co.,  2  N. 
Y.  App.  Div.  223. 

3.  "  House  "  May  Include  Buildings  Accessory 
Thereto.  —  Workman  v.  Insurance  Co.,  2  La. 
507,  22  Am.  Dec.  141.  In  this  case  a  policy 
effected  on  "  two  houses  situate  in  Dorsier 
street,  adjoining,"  etc.,  was  held  to  cover  a 
loss  by  fire  of  two  buildings  in  the  rear  of  such 
houses  and  separated  from  them  by  a  small 
yard,  the  back  buildings,  of  inferior  value  and 
capable  of  access  only  through  those  in  front, 
being  considered  as  accessories  to  the  latter, 
and  the  intention  of  the  insured  to  secure  an 
indemnity  on  his  whole  property  situated  upon 
the  lots  in  question  being  evidenced  from  a 
payment  of  a  premium  commensurate  with 
the  entire  value  of  the  whole.  The  court  inti- 
mated that  a  different  conclusion  would  have 
been  reached  if  the  valuation  and  consequent 
premium  on  the  front  buildings  had  been 
shown  to  be  wholly  inadequate  to  the  real 
value  of  the  houses  in  the  rear. 

The  fact  that  a  building  was  one  hundred 
and  eighty-nine  feet  away  and  partly  used  for 
other  purposes  does  not  prevent  its  being  re- 
garded as  belonging  to  the  dwelling  house. 
The  question  must  be  submitted  to  the  jury; 
it  is  not  a  question  of  law.  Robinson  v.  Penn- 
sylvania Ins.  Co.,  87  Me.  399. 

no 


(  See  further,  as  to  the  meaning  of  the  word 
"house,"  sub  voce  House  in  this  work. 

4.  See  Workman  v.  Insurance  Co.,  2  La.  507, 
22  Am.  Dec.  141. 

Statute  as  to  Insurance  of  "  Schoolhouse."  —  The 
word  "  schoolhouse,"  in  the  Wisconsin  statute 
of  1872  prohibiting  town  insurance  companies 
from  insuring  buildings  of  this  character  with- 
out a  majority  vote  of  the  members  of  the 
company,  is  to  be  taken  in  its  generally  ac- 
cepted meaning,  so  as  to  include  any.building 
in  which  a  school  is  kept,  and  it  is  not  re- 
stricted to  a  district-school  house.  If  during 
the  life  of  a  policy  a  building  insured  as  a 
dwelling  is  converted  into  a  schoolhouse,  the 
statute  applies.  Luthe  v.  Farmers'  Mut.  F. 
Ins.  Co.,  55  Wis.  543. 

A  Cellar,  if  there  be  one  under  the  edifice  in- 
sured, is  also  included  in  the  term  "  house  " 
or  "  building."    Benedicts.  Ocean  Ins.  Co 
31  N.  Y.  389. 

Prohibition  Against  Using  House  as  Inn.  — 
When  a  policy  contains  a  prohibition  against 
the  use  of  the  insured  house  as  an  inn,  the 
policy  is  not  avoided  by  use  of  the  house  as  a 
coffee  house,  for  a  coffee  house  is  not  an  inn 
within  the  meaning  of  such  a  policy.  Doe  v. 
Laming,  4  Campb.  76. 

5.  A  Policy  upon  a  "Wood  House"  covers  a 
carriage  house  and  wood  house  combined,  but 
commonly  known  as  a  wood  house.  White  v. 
Mutual  F.  Assur.  Co.,  8  Gray  (Mass.)  566.  In 
this  case  the  property,  described  in  the  appli- 
cation as  "  occupied  for  the  usual  purposes," 
was  a  building  built  at  one  time  with  a  single 
frame  roof  and  designed  for  one  building  for 
a  carriage  house  and  wood  house,  of  which 
the  wood  room  constituted  two-thirds  and  was 
separated  from  the  carriage  room  by  a  loose 
partition  extending  to  the  eaves  of  one  side 
and  one-half  way  to  the  roof  of  the  other,  and 
it  was  held  competent  to  prove  that  the  build- 
ing which  covered  and  included  the  wood 
room  and  carriage  room  was  known  and  called 
by  the  tenants  and  neighbors  a"  wood  house." 

6.  Factory.  —  Liebenstein  v.  Baltic  F.  Ins. 
Co.,  45  111.  301;  Liebenstein  v.  Metropolitan 
Ins.  Co.,  45  111.  305. 

7.  Manufacturing  Plant.  —  In  Home  Mut.  Ins. 
Co.  v.  Roe,  71  Wis.  33,  the  policy  was  on  a 
"  planing-mill  building  and  addition,"  and  on 
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Meaning  of  "Grist  Mill"  in  Policy.  —  A  place  where  carpenter  work  is  done  and 
tools  are  kept  is  not  properly  described  as  a  grist  mill.1 

ddd.  Additions  —  Must  Be  Expressly  Mentioned.  —  An  addition  to  an  insured  building 
will  not,  as  a  rule,  be  included  in  the  policy,  unless  expressly  mentioned. 


"  machinery,  including  shafting,  gearing,  belt- 
ing," etc.  The  engine  room  was  twenty-two 
feet  away  from  the  main  building  of  the  plan- 
ing mill,  and  contained  the  engine  and 
machinery  destroyed,  and  was  connected  by 
shafting  which  furnished  the  only  motive 
power  for  propelling  the  machinery  in  the 
planing  mill;  the  engine  pulley  was  belted  on 
to  this  connecting  shaft,  and  this  connection 
was  boxed  up  and  covered  in  the  mill;  there 
was  a  box  two  and  one-half  feet  square  and 
ten  feet  above  the  ground,  connected  with  the 
machinery  in  the  mill,  through  which  the 
shavings  produced  therein  were  drawn  by  suc- 
tion into  the  engine  room,  and  there  was  no 
other  connection  between  the  two  buildings. 
The  evidence  showed  that  there  was  no  other 
addition  to  the  mill.  It  was  held  that  without 
the  engine  there  would  have  been  no  complete 
mill;  that  the  policy  covered  the  engine  room, 
and  that  the  engine  itself  was  included  in  the 
term  "  machinery."  The  court  said  that  "  the 
two  buildings  were  not  only  connected,  but 
the  machinery  in  each  was  inseparable,  while 
the  whole  continued  to  be  a  planing  mill.  The 
words  '  planing-mill  building'  would  seem  to 
be  broad  enough  to  include  the  engine  room. 
The  words  of  the  policy,  '  planing-mill  build- 
ing and  addition,'  cannot  be  of  less  signifi- 
cance." 

The  owners  of  a  packing  establishment  ob- 
tained a  policy  which  covered  "  cattle  and 
hogs  and  the  product  of  the  same,  and  salt, 
cooperage,  boxes,  and  articles  used  in  pack- 
ing, in  their  stone  and  frame  packing  establish- 
ment, sheds,  and  yards  adjoining,    *    *  * 
their  own  or  held  by  them  in  trust  or  on  com- 
mission, or  sold  but  not  delivered."    It  was 
held  that  a  quantity  of  coal  in  the  yard,  which 
was  shown  to  be  an  article  necessary  to  be 
used  in  carrying  on  the  packing  business,  and 
the   quantity   on    hand    reasonable    for  the 
amount  of  business  done  in  the  establishment, 
was  covered  by  the  policy.    Nor  did  the  use 
of  the  words  in  another  policy,  "  articles  used 
for  packing,"  instead  of  "  articles  used  in 
packing,"  affect  the  construction  to  be  given 
to   the    instrument  in  that  regard.    Also  a 
quantity  of  barrels  and  tierces  held  by  the 
assured  in  storage  were  covered  by  the  clause, 
which  embraced  articles  "  held  by  them  in 
trust  or  on  commission,"  the  term  "trust" 
not  having  been  used  in  that  connection  in  any 
technical  sense,  but  as  applying  to  ordinary 
bailments.    Phoenix  Ins.  Co.  v.  Favorite,  49 
111.  259. 

Where  a  building  is  being  used  as  a  "  flax 
factory,"  and  is  insured  as  such,  the  assured 
may  properly  erect  thereon  and  operate 
machinery  for  the  manufacture  of  rope,  that 
mode  of  using  the  building  being  embraced  in 
the  term  "  flax  factory;"  and  such  use  is  not 
within  a  clause  in  the  policy  prohibiting  a 
change  in  the  character  and  degree  of  the  risk. 
Aurora  F.  Ins.  Co.  v.  Eddy,  55  111.  213,  1  Ins. 
L.  J.  753- 

A  policy  contained  the  following  clause 


"  Or  if  gunpowder,  phosphorus,  *  *  * 
petroleum,  or  crude  earth  oils  are  kept  on  the 
premises,  or  if  camphene,  *  *  *  refined 
coal  or  earth  oils  are  kept  for  sale,  stored,  or 
used  on  the  premises  in  quantities  exceeding 
one  barrel  at  any  one  time,  without  written 
permission  in  or  indorsed  upon  this  policy,  then 
and  in  every  such  case  this  policy  shall  be 
void."  A  number  of  causes  which  should 
operate  to  avoid  the  policy  were  set  forth,  and 
these  causes  were  all  embodied  in  separate 
clauses,  each  class  being  separated  from  the 
others  by  a  semicolon.  It  was  held  that  if 
there  were  in  the  clause  in  dispute  a  semicolon 
where  the  word  "  premises  "  was  first  used,  it 
might  be  that  this  clause  would  be  complete  in 
itself,  and  wholly  excluded  gunpowder  from 
the  premises,  but  that  in  the  absence  of  the 
semicolon  no  greater  restriction  could  be  ap- 
plied to  gunpowder  and  saltpetre  than  to  cam- 
phene and  burning  fluid,  and  that  the  words 
"  in  quantities  exceeding  one  barrel  at  any 
one  time  "  were  applicable  to  all  the  materials 
specified  in  the  clause.  Phcenix  Ins.  Co.  v. 
Slaughter,  12  Wall.  (U.  S.)  404. 

A  policy  of  insurance  mentioned  an  oil  mill, 
fixed  machinery  and  millwright  works,  includ- 
ing all  the  standing  and  growing  gear  therein; 
an  engine  house  adjoining  the  mill;  a  steam 
engine  therein;  a  logwood  house,  in  which 
chopping  dyewoods  is  performed,  communi- 
eating  with  the  mill;  a  warehouse  on  the 
other  side  of  the  mill.  It  was  held  that 
there  was  no  ambiguity  in  the  policy,  and 
that  evidence  was  not  receivable  to  show  that 
it  was  intended  to  insure  the  machinery  and 
gear  in  the  logwood  warehouse.  Hare  v. 
Barstow,  8Jur.  928,  2  Bennett  F.  Ins.  Cas.  284. 
A  policy  issued  on  the  stock  of  the  insured  as 
rope  manufacturers  in  a  certain  building  sanc- 
tioned the  use  by  them  of  their  stock  of  ropes 
as  rope  manufacturers  in  that  building,  and 
permitted  the  business  of  rope  maker,  though 
enumerated  among  specially  hazardous  risks. 
The  words  "  occupied  as  a  storehouse  "  were 
held  descriptive  only,  and  not  a  warranty  that 
the  building  would  be  so  used  only.  Hackling 
hemp  and  spinning  it  into  yarn  were  held  not 
within  the  exception  prohibiting  rope  making, 
being  shown  to  be  a  distinct  business.  Wall 
v.  Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  383. 

Where  the  policy  stated  the  insurance  to  be 
upon  a  brick  and  frame  building,  situated 
south  of  the  two  buildings  described,  and 
used  as  "  a  sulphuric  acid  manufactory,"  on 
"  stock  "  and  on  "  machinery,"  including  ap- 
paratus "  in  and  out  of  the  factory,"  it  was 
held  to  cover  machinery,  etc.,  on  the  premises 
used  and  connected,  though  not  necessarily 
contiguous,  with  the  acid  manufactory  in  the 
other  buildings,  in  sheds  and  in  the  open  air. 
Washington  F.  Ins.  Co.  v.  Davison,  30  Md. 
91. 

1.  Grist  Mill.  —  Jennings  v.  Chenango  County 
Mut.  Ins.  Co.,  2  Den.  (N.  Y.)  75. 

2.  Forbes  v.  American  Ins.  Co.,  164  Mass. 
402. 
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The  Phrase  "Additions"  when  used  in  a  policy,  includes  a  warehouse  separate 
from  the  main  building,  but  attached  to  it  by  strips  nailed  to  each,1  a  tobacco 
factory  adjoining  and  communicating  with  the  insured  dwelling  2  and  even  a 
separate  house  on  the  lot  described  in  the  policy,  that  being  the  only  building 
to  which  the  phrase  could  apply.*  So  a  policy  upon  buildings  and  additions 
occupied  as  dwellings  may  include  the  carriage  house  and  horse  stable  4  Per 
mission  to  construct  additions  will  not  embrace  a  separate  building  afterwards 
erected,  though  connected  by  an  iron  bridge;9  nor  does  a  policy  upon  a 
building  and  additions,  described  by  street  number,  cover  a  factory  not 
directly  connected,  on  the  rear  of  the  same  lot.6 

bb.  PERSONALTY  —  (ad)  Merchandise —  ma.  General  Scope  An  insurance  company  is 

presumed  to  know,  and  to  contract  with  reference  to,  the  usages  of  trade  and 
where  it  insures  a  stock  of  merchandise  of  a  designated  line  of  trade 'or  a 
business  of  a  certain  kind,  its  policy  covers  all  goods  usually  carried  in  that 
trade  and  all  articles  which  are  necessarily  or  conveniently  used  in  the  business  7 


1.  Warehouse.  —  Cargill  v.  Millers,  etc.,  Mut. 
Ins.  Co.,  33  Minn,  go,  where  the  subject  of 
insurance  was  a  policy  upon  a  "  steam-power 
elevator  building  and  additions."  The  ware- 
house stood  about  two  and  one-half  feet 
from  the  elevator  building,  was  about  the  same 
size  as  the  latter,  and  was  fastened  to  it 
bystrips  of  boards,  about  twenty  in  number, 
nailed  upon  each  building,  and  the  grain 
from  the  elevator  was  carried  into  the  ware- 
house by  spouts.  The  basis  of  the  decision 
was  that  the  warehouse,  being  thus  used, 
was  a  part  of  the  elevator  for  the  storing  of 
grain  received  therein. 

2.  Tobacco  Factory.  —  Carpenter  v.  Alleman- 
nia  F.  Ins.  Co.,  156  Pa.  St.  37,  22  Ins.  L.  J. 
634.  The  specification  of  the  policy  in  this 
case  was  "  the  two-story  brick  dwelling  house 
with  slate  roof,  with  additions,  adjoining  and 
communicating,"  and  it  was  unsuccessfully 
contended  that  as  the  policy  was  an  ordinary 
dwelling-house  form,  it  could  nol  apply  to 
attachments  used  otherwise  than  as  a  dwelling, 
such  as  a  tobacco  factory. 

3.  Separate  Structure.  —  Phenix  Ins.  Co.  v. 
Martin,  (Miss.  1894)  16  So.  Rep.  417.  In  this 
case  the  building  destroyed  was  not  annexed 
to  the  main  building,  but  was  occupied  by  the 
domestic  servants  of  the  assured,  and  one  of 
the  rooms  was  used  as  a  laundry.  There  was 
no  other  building  to  which  the  term  "  addi- 
tion "  could  attach.  "  It  must,"  said  the 
court,  "  have  been  the  '  addition  '  meant." 

4.  Outbuildings  Included.  —  Hannan  v.  Wil- 
liamsburgh  City  F.  Ins.  Co.,  81  Mich.  556.  In 
the  rear  of  the  main  building  were  successively 
a  laundry,  a  woodshed,  and  a  part  used  as  a 
carriage  house  and  stalls,  all  under  the  same 
roof  and  communicating  by  doors.  Above  the 
carriage  house  was  ihe  bedroom  of  the  hired 
man,  who  was  also  a  house  servant,  and  had 
in  his  room  gas  and  speaking  tubes  connect- 
ing wkh  the  rest  of  the  building.  The  court 
said:  "  I  am  not  prepared  to  say  that  the 
words  '  occupied  as  a  dwelling  house,'  when 
used  in  a  policy  of  insurance,  necessarily  ex- 
clude the  idea  that  some  part  of  the  building 
may  be  used  as  a  stable.  If  the  family  live  in 
the  building,  it  is  not  deprived  of  its  character 
of  a  dwelling  because  the  domestic  animals 
are  also  housed  there." 

5.  Permission  to  Make  Additions  Held  Not  to 
Include   Separate  Building.  —  A   policy   on  a 


grape-sugar  factory  gave  permission  to  make 
additions,  alterations,  and  repairs.  Subse- 
quently to  the  issuance  of  the  policy  a  ware- 
house one  hundred  and  forty-four  feet  long 
and  forty  feet  distant  from  the  main  factory  was 
built,  being  connected  with  the  main  building 
at  the  second  floor  by  an  iron  bridge  and  an 
underground  passageway  four  feet  square, 
through  which  pipes  were  laid  which  supplied 
the  main  building  with  water.  It  was  held 
that  this  was  "  a  new  and  separate  building." 
Peoria  Sugar  Refining  Co.  v.  People's  F.  Ins. 
Co.,  24  Fed.  Rep.  773,  15  Ins.  L.  J.  52. 

6.  Factory  on  Lot  Held  Not  an  Addition  to 
Building  Described.  —  Rickerson  v.  German- 
American  Ins.  Co.,  85  Hun  (N.  Y.)  266,  in 
which  case  the  policy  described  the  premises 
insured  as  the  brick  building  and  additions 
No.  160  M.  street,  occupied  by  stores  and 
dwellings.  It  appeared  that  on  the  front  of 
the  lot  there  was  a  brick  building,  the  first  floor 
being  occupied  as  a  liquor  store  and  the  other 
floors  as  dwellings.  On  the  rear  of  the  lot  was 
a  factory  building  about  seven  feet  from  the 
front  building.  The  space  between  the  two 
was  inclosed  with  boards,  and  the  inclosed 
space  could  be  entered  only  by  crawling 
through  the  windows,  either  from  the  factory 
or  from  the  front  building.  It  was  held  tha't 
the  factory  was  not  an  addition,  and  the  policy 
covered  only  the  building  on  the  front  of  the 
lot. 

7.  General  Scope  of  Policy  on  Stock  of  Merchan- 
dise—  England.  —  Joel   v.   Harvey,  5  W.  R. 


United  Slates.  —  Spratley  v.  Hartford  Ins. 
Co.,  1  Dill.  (U.  S.)  392;  Plinsky  7-.  Germania 
F.  &  M.  Ins.  Co.,  32  Fed.  Rep.  47,  17  Ins.  L. 
J.  272;  Stout  v.  Commercial  Union  Assur. 
Co.,  12  Fed.  Rep.  554,  11  Biss.  (U.  S.)  300,  12 
Ins.  L.  J.  688. 

California.  —  Yoch  v.  Home  Mut.  Ins.  Co., 
111  Cal.  503. 

Georgia.  —  Maril  v.  Connecticut  F.  Ins.  Co., 
95  Ga.  604. 

Illinois.  —  Phoenix  Ins.  Co.  v.  Favorite,  49 
111.  259;  Aurora  F.  Ins.  Co.  v.  Eddy,  55  111. 
213,  1  Ins.  L.  J.  753. 

Kentucky.  —  Kenton  Ins.  Co.  v.  Downs,  90 
Ky.  236,  19  Ins.  L.  J.  923. 

Maine.  —  Moore  v.  Protection  Ins.  Co.,  29 
Me.  97,  48  Am.  Dec.  514;  Hartwell  v.  Cali- 
fornia Ins.  Co.,  84  Me.  524. 
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th°^  252  "ennai0poHcy  as  a  rule  describes  articles  for  sale  and  not 
for  use  *  but  it  may  include  both.*    "  Merchandise  generally    covers  books 

^^^^AUcy  on  stock  in  trade  "  usually  kept  by  furniture 
dealers  "  covers  varnishes  and  paints.*  "  Stock  in  trade  of  a  baker  includes 
a  horse  wagon,  and  harness,  used  in  his  business.*  A  policy  describing  the 
property  insured  as  a  blacksmith  and  carriage  maker's  stock,  manufactured 
and  in  process  of  manufacture,"  embraces  unmanufactured  and  raw  materials 


Maryland.  —  Carlin  v.  Western  Assur.  Co 
57  Md.  515,  40  Am.  Rep.  440,  12  Ins.  L.  J. 

Massachusetts.  —  Haley  v.  Dorchester  Mut. 
F  Ins.  Co.,  12  Gray  (Mass.)  545;  Crosby  y. 
Franklin  Ins.  Co.,  %  Gray  (Mass^  504;  Whit- 
marsh  v.  Conway  F.  Ins.  Co.,  16  Gray  (Mass.) 
350-  Mooney  v.  Howard  Ins.  Co.,  138  Mass. 
37/  52  Am.  Rep.  277,  H  Ins.  L.  J.  73*- 
Medina  v.  Builders'  Mut.  F.  Ins.  Co.,  120 
Mass.  225. 

Michigan.  —  Niagara  F.  Ins.  Co.  v.  De  Graff, 

12  Mich.  124.  .    „  _         „  . 

Minnesota.  —  Phoenix  F.  Ins.  Co.  v.  Taylor, 

5  Minn.  492. 

Missouri.  —  Renshaw  v.  Missouri  State  Mut. 
F  &  M.,  etc.,  Ins.  Co.,  103  Mo.  595,  23  Am.  St. 
Rep.  904,  20  Ins.  L.  J.  385;  Barnard  v.  Na- 
tional F.  Ins.  Co.,  27  Mo.  App.  26;  Archer  v. 
Merchants',  etc.,  Ins.  Co.,  43  Mo.  434. 

New  York.  —  Moadinger  v.  Mechanics  b. 
Ins.  Co.,  2  Hall  (N.  Y.)  490;  Pindar  v.  Kings 
County  F.  Ins.  Co.,  36  N.  Y.  648;  Stembach 
v  La  Fayette  F.  Ins.  Co.,  54  N.  Y.  90;  Harper 
v  City  Ins.  Co.,  1  Bosw.  (N.  Y.)  520;  Wall  v. 
Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  383; 
Buchanan  v.  Exchange  F.  Ins.  Co.,  61  N.  Y. 
26,  2  Ins.  L.  J.  457;  Bryant  v.  Poughkeepsie 
Mut.  Ins.  Co.,  17  N.  Y.  200,  21  Barb.  (N.  Y.) 
154;  Hall  v.  Insurance  Co.  of  North  America, 
58  N.  Y.  292,  17  Am.  Rep.  255. 

North  Carolina.  —  Wilson  Drug  Co.  v. 
Phoenix  Assur.  Co.,  no  N.  Car.  350,  21  Ins. 
L  J.  858;  Collins  v.  Farmville  Ins.,  etc.,  Co., 
79  N.  Car.  279,  28  Am.  Rep.  322. 

Ohio  —Clary  v.  Protection  Ins.  Co.,  Wright 
(Ohio)  228;  Merchants',  etc.,  Ins.  Co.  v.  Wash- 
ington Mut.  Ins.  Co,  1  Handy  (Ohio)  181. 

Pennsylvania.  —  Pittsburgh  Ins.  Co.  v. 
Frazee,  107  Pa.  St.  521,  14  Ins.  L.  J.  512; 
Fraim  v.  National  F.  Ins.  Co.,  170  Pa.  St.  151; 
Siter  v.  Morrs,  13  Pa.  St.  218;  Citizens  Ins. 
Co.  v.  McLaughlin,  53  Pa.  St.  485. 

Vermont.  —  Mascott  v.  Granite  State  b.  Ins. 

Co.,  68  Vt.  253.  _       „        _  .  '  . 

Virginia.  —  Portsmouth  Ins.  Co.  v.  tSrinck- 

ley,  2  Ins.  L.  J.  842 

1.  Franklin  F.  Ins.  Co.  v.  Updegraff,  43  Pa. 

St.  350.  .     _  ,. 

2  Meaning  of  "  Merchandise "    m  Policy.  — 

Burgess  v.  Alliance  Ins.  Co.,  10  Allen  (Mass.) 

221 . 

Merchandise  — Policy  to  Grain  Merchant. —  In 

Kent  v.  Liverpool,  etc.,  Ins.  Co.,  26  Ind.  294, 
89  Am.  Dec.  463,  it  was  held  that  the  meaning 
of  the  term  "  merchandise  "  depended  largely 
upon  the  connection  in  which  it  was  used, 
and  it  was  said,  would  appear  to  include  only 
the  'stock  in  trade  or  articles  kept  for  sale  in 
the  course  of  the  business  insured.  Thus,  in 
13  C.  of  L.— 8 


this  case  'a  policy  on  "  grain  and  other  mer- 
chandise "  in  the  warehouse  of  a  grain  mer- 
chant was  held  not  to  include  a  platform  scales, 
being  a  fixture  which  belonged  to  the  realty; 
nor  tools  and  implements  lying  idle  about  the 
premises  which  had  been  dispensed  with  in 
consequence  of  changes  in  the  mode  of  doing 
business,  but  which  there  had  been  no  attempt 
nor  offer  to  sell;  nor  other  tools  and  imple- 
ments purchased  for  use  in  the  warehouse  and 
still  employed  as  the  necessity  and  con- 
venience  of  the  business  demanded. 

3.  Articles  for  Use  Included.  —  Hartwell  v. 
California  Ins.  Co.,  84  Me,  524.  Here  the 
plaintiff  was  a  house  and  fresco  painter.  He 
kept  nothing  for  sale,  except  as  he  first  used  it 
and  then  charged  for  it  in  connection  with  his 
labor,  and  so  it  was  held  that  when  the  com- 
pany had  issued  a  policy  on  his  oils,  paints, 
varnishes,  and  brushes,  and  "  such  other  mer- 
chandise," it  must  have  been  intended  to  de- 
scribe such  other  articles  of  convenience  or 
necessity  as  were  used  by  the  plaintiff  in  his 
business,  and  had  not  been  specifically  men- 
tioned, especially  in  view  of  the  fact  that  the 
agent  of  the  insurer  examined  the  pioperty 
personally  before  writing  the  policy.  Compare 
Burgess  v.  Alliance  Ins.  Co.,  10  Allen  (Mass.) 
221. 

4.  Siter  v.  Morrs,  13  Pa.  St.  218. 

5.  Stock  in  Trade  —  Furniture  Dealer.  —  Haley 
v.  Dorchester  Mut.  F.  Ins.  Co.,  12  Gray 
(Mass.)  545.  The  policy  of  insurance  was  on 
"  stock  in  trade,  being  mostly  chamber  furni- 
ture in  sets,  and  other  articles  usually  kept  by 
furniture  dealers,"  based  upon  an  application 
which  was  made  a  part  of  the  contract  for  in- 
surance upon  "  household  furniture,  *  *  * 
being  my  stock  in  trade,  mostly  chamber  fur- 
niture in  sets."  It  was  held  that  the  contract 
of  insurance  covered  the  furniture  of  a  furni- 
ture dealer  and  such  other  articles  as  were 
proved  to  be  usually  kept  by  furniture  dealers 
and  were  necessary  to  the  pursuit  of  the  plain- 
tiff's business,  and  that  the  policy  covered 
paints  and  varnish  used  to  finish  furniture,  if 
uually  kept  by  such  dealers. 

6.  Bakers'  Trade  Stock.  —  Moadinger  v.  Me- 
chanics' F.  Ins.  Co.,  2  Hall  (N.  Y.)  490.  Here 
the  plaintiff  contended  that  the  words  in  the 
policy  covered  not  only  the  flour  used  by  him  in 
the  bakehouse,  but  also  all  the  implements  and 
fixtures  belonging  to  his  business,  as  well  as  a 
horse  and  wagon  and  harness  used  in  the  de- 
livery of  bread  to  his  customers.  It  was  so 
ruled,  the  court  saying  that  the  policy  protected 
everything  necessary  for  the  carrying  on  of 
the  plaintiff's  business,  and  that  this  ought  to 
be  the  construction  in  all  cases  relating  to  the 
pursuits  of  merchants. 
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of  the  kind  mentioned  in  the  policy.1  A  policy  on  a  junk  dealer's  "  stock  of 
rags,  old  metals,  bones,  and  barrels"  may  include  other  articles.2  Stock  in 
trade  "  consisting  of  "  certain  enumerated  articles  is  held  to  exclude  every- 
thing not  enumerated.3  Where  the  insured  conducted  wholesale  and  retail 
departments  in  his  store,  in  one  building,  but  separated  by  a  partition,  a  policy 
insuring  his  "  wholesale  stock  of  drugs  and  other  goods  on  hand  for  sale, 
while  contained  in  the  building,"  was  held  to  cover  the  entire  stock.4 
"Dry  Goods"  may  include  boots,  shoes,  hats,  and  caps.5 

A  Policy  on  a  Jeweler's  Stock  in  Trade  does  not  cover  blankets  bought  at  the 
instance  of  the  defendant,  to  be  hung  up  wet  to  protect  the  building  and 
stock.6  Nor  will  a  policy  on  "  jewelry  and  clothing  "  include  such  articles  as 
musical  and  surgical  instruments,  firearms,  or  books.7  But  insurance  on  "  a 
stock  of  watches,  watch  trimmings,  etc.,"  covers  a  general  jeweler's  stock.8 

(bb)  Furniture  and  Fixtures.  — -A  Policy  upon  Household  Furniture  Covers  tableware,  and 

such  articles  are  not  excluded  by  a  clause  excepting  "  plate,"  9  and  all  uten- 
sils necessary  and  convenient  for  housekeeping, 10  and  also  furniture  stored  in 
a  garret  and  not  used,11  and  a  valuable  Japanese  vase.12    But  a  policy  on 

of  spirituous  liquors,  the  court  saying  that  the 
insurance  attached  only  to  the  property,  and 
the  risks  insured  against  were  not  the  conse- 
quences of  illegal  acts,  but  of  accident. 

5.  Dry  Goods. — Bassell  v.  American  F.  Ins. Co., 
2  Hughes  (U.  S.)  531,  holding  that  whether 
it  does  so  is  a  question  of  fact  for  the  jury. 

6.  Welles  v.  Boston  Ins.  Co.,  6  Pick.  (Mass.) 
182. 

7.  Rafel  v.  Nashville  Co.,  7  La.  Ann.  244. 

8.  Policy  on  Watches,  Watch  Trimmings,  etc. 

—  In  Crosby  v.  Franklin  Ins.  Co.,  5  Gray 
(Mass.)  504,  the  evidence  showed  that  in  stores 
in  Boston  in  which  watches  and  watch  trim- 
mings were  kept  for  sale  the  stocks  usually 
included  a  general  assortment  of  silveiware, 
jewelry,  fine  hardware,  clocks,  watch  tools 
and  materials,  Britannia  ware,  and  fancy 
goods,  and  that  it  was  the  invariable  rule, 
where  a  stock  of  watches  and  watch  trimmings 
was  kept,  that  such  an  assortment  as  the  plain- 
tiff had  was  kept  with  them.  The  defendant 
contended  that  the  policy  covered  only  the 
watches  and  the  watch  trimmings,  and  such 
articles  as  waich  tools  and  watch  materials, 
but  the  court  held  that  the  word  "  stock  "  was 
used  in  opposition  to  and  distinguished  from 
the  words  "  furniture  and  fixtures,"  and  with 
the  comprehensive  ct  cetera,  which  was  one 
of  the  terms  used  in  the  description  of  the  in- 
sured property,  included  the  stock  usually 
kept  in  such  establishments. 

9.  Household  Furniture.  —  Hanover  F.  Ins. 
Co.  v.  Mannasson,  29  Mich.  316. 

10.  Utensils  Convenient  for  Housekeeping  In- 
cluded.—  Reynolds  v.  Iowa,  etc.,  Ins.  Co.,  80 
Iowa  563,  where  recovery  was  allowed  for  a 
sausage  mill,  churn,  cookstove,  clothes  rack, 
carpets,  dishes,  spoons,  kettles,  knives,  and 
forks,  though  it  was  claimed  by  the  defendant 
that  they  were  not  furniture  within  the  mean- 
ing- of  the  policy. 

11.  Furniture  Stored  in  Garret.  —  Clarke  n. 
Firemen's  Ins.  Co.,  18  La.  431,  2  Bennett  F. 
Ins.  Cas.  64.  Where  a  policy  was  upon  a 
hotel  and  furniture,  with  an  exception  in  that 
it  did  not  cover  "  goods  held  on  storage,"  fur- 
niture stored  in  the  hotel  to  be  used  or  con- 
sumed in  the  business  of  the  hotel  was  held 
not  to  be  within  the  exception.  Continental 
Ins.  Co.  v.  Pruitt,  65  Tex.  125. 

12.  Vase  Included. —  "Household  and  kitchen 
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1.  Carriage  Maker's  Stock  "Manufactured  and 
in  Process  of  Manufacture."  —  Spratley  v  Hart- 
ford Ins.  Co.,  1  Dill.  (U.S.)  392. 

Insurance  on  a  Stock  of  Clothing  Manufactured 
or  in  Process  of  Manufacture  does  not  cover 
goods  belonging  to  other  parties,  where  the 
policy  provided  that  the  company  would  not 
be  liable  for  loss  of  property  owned  by  any 
other  party  unless  the  interest  of  such  party 
were  stated  in  the  policy.  The  insured  had 
taken  the  goods  to  be  manufactured  under  an 
agreement  by  which  they  were  to  be  held  at 
his  risk.  Getchell  v.  ^Etna  Ins.  Co.,  14  Allen 
(Mass.)  325. 

A  Stock  of  Hair,  "  Wrought,  Raw,  and  in  Pro- 
cess," includes  fancy  goods  made  of  other 
materials.  Medina  v.  Builders'  Mut.  F.  Ins. 
Co.,  120  Mass.  225. 

Stock,  Household  Furniture,  and  Wearing  Ap- 
parel. —  A  policy  on  stock,  household  furni- 
ture, and  wearing  apparel  in  a  grocery  and 
dwelling  will  not  include  Irish  linen,  sheets, 
and  shirts  smuggled  into  the  country  and  kept 
for  clandestine  sale,  although  such  articles 
will  be  included  if  laid  in  with  a  view  to  the 
use  of  the  family,  or  for  sale  in  the  ordinary 
traffic  of  the  store.  Clary  v.  Protection  Ins. 
Co.,  Wrigl  I  (Ohio)  227. 

2.  Junk  Dealer's  Stock  —  Proof  of  Usage.  — 
Mooney  v.  Howard  Ins.  Co.,  138  Mass.  375, 
52  Am.  Rep.  277,  14  Ins.  L.  J.  731,  holding 
also  that  the  plaintiff  might  prove  by  the 
usage  of  the  trade  that  the  terms  included 
other  articles  than  those  specified,  and  the 
jury  might  infer,  if  of  long  usage,  that  the  in- 
surer knew  the  technical  meaning  of  the  terms. 

3.  Stock  Consisting  of  Enumerated  Articles.  — 
Joel  v:  Harvey,  5  W.  R.  488.  Insurance  of 
stock  in  trade,  consisting  of  stoves,  tin  and 
ironware,  and  mantels,  contained  in,  etc., 
covers  only  that  portion  of  the  stock  of  the 
classes  enumerated.  Bowes  v.  National  Ins. 
Co.,  20  New  Bruns.  437. 

4.  Wil  son  Drug  Co.  v.  Phoenix  Assur.  Co. 
no  N.  Car.  350,  21  Ins.  L.  J.  853. 

Does  the  Term  "Groceries"  Include  Spirituous 
Liquors?  — In  Niagara  F.  Ins.  Co.  v.  De  Graff, 
12  Mich.  124,  the  question  whether  an  insur- 
ance policy  on  "groceries"  included  spiritu- 
ous liquors  and  alcohol  was  held  to  have  been 
properly  left  to  the  jury,  and  this  although  a 
statute  existed  in  the  state  prohibiting  the  sale 
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household  furniture,  linen,  wearing  apparel,  and  plate  includes  neither  linen 
bought  for  speculation  1  nor  watches.2  .  ,, 

Fixtures.  --  And  where  the  policy  excepts  from  its  operation  store  fur- 
niture and  fixtures  "  it  does  not  cover  shelving  either  in  the  building  or  in  an 
office  partitioned  off  at  one  end.3  So,  on  the  other  hand,  a  policy  on  fixtures 
will  not  include  furniture  or  other  movables.4  A  policy  insuring  fixtures  may 
embrace  articles  which  as  between  landlord  and  tenant  are  real  estate.  _ 

The  Term  "  Store  Fixtures »  is  exceedingly  comprehensive,6  and  its  use  in  the 
policy  admits  parol  evidence  that  furniture  and  all  other  articles  necessary  or 
convenient  for  use  in  a  a  shop  or  warehouse-are  included.7  A  policy  on  flour 
and  fixtures  does  not  cover  paper  bags  made  for  holding  the  flour. 

(cc)  Machinery  and  Tools.  — A  policy  upon  machinery  includes  dies  and  steel 
used  to  give  form  to  the  articles  manufactured  by  the  insured,"  and  also  an 
engine  10  and  the  utensils  of  a  paper  mill  used  in  manufacturing  box  paper. 
A  policy  upon  tools  embraces  patterns,1*  and  one  on  implements  covers  bind- 
ing twine.13  .  1  j 

(dd)   Agricultural  Products  —  Grain.  — ■  A   policy   upon    "grain    in    stacks  and 

granary  on  farm"  comprehends  unthreshed  flax  in  stacks  raised  wholly  for 
seed.14 

ings  for  machines,  the  patterns  from  their  size 
and  shape  admitting  of  their  being  used  and 
managed  by  one  man,  are  included  within  the 
word  "  tools  "  in  a  fire-insurance  policy. 
Lovewell  v.  Westchester  F.  Ins.  Co.,  124  Mass. 
418,  26  Am.  Rep.  671. 

Boot  and  Shoe  Patterns.  —  A  policy  on  tools 
used  in  the  manufacture  of  boots  and  shoes 
covers  patterns  for  making  such  articles. 
Adams  f.  New  York  Bowery  F.  Ins.  Co.,  85 
Iowa  6. 

13.  In  Davis  v.  Anchor  Mut.  F.  Ins.  Co.,  .96 
Iowa  70,  the  policy  covered  a  "  stock  of  im- 
plements," etc.  A  quantity  of  binding  twine 
was  in  the  stock  and  was  destroyed  by  the  fire. 
The  court  submitted  to  the  jury  the  question 
whether  it  came  within  the  policy,  and  on  ap- 
peal it  was  said:  "  It  seems  to  us  that  in  a 
proper  sense  it  could  be  regarded  as  an  imple- 
ment within  the  meaning  of  the  policy.  *  *  * 
Binding  twine  comes  within  the  general  defi- 
nition of  the  word,  and  the  scope  of  the  provi- 
sion of  the  policy  warrants  such  a  use  of  it." 

14.  Flax. — Hewitt  v.  Watertown  F.  Ins.  Co., 
55  Iowa  323,  39  Am.  Rep.  174,  10  Ins.  L.  J. 
375.  The  court  thought  the  meaning  of  the 
word  "  grain  "  was  indicated  by  the  intent  of 
the  parties,  which  was  considered  to  be  "  to 
cover  whatever  was  usually  and  ordinarily 
stacked  on  the  farm  or  put  into  a  granary." 
But  it  was  further  observed:  "  As  an  abstract 
question,  and  with  no  reference  to  the  intent 
of  the  parties,  it  is  difficult  to  say,  as  a  matter 
of  law,  in  all  cases,  that  flaxseed  is  not  grain, 
or  may  not  have  been  included  in  such  term." 

Marine  Policies.  —  In  policies  of  marine  insur- 
ance, similar  terms  have  frequently  been  con- 
strued with  reference  to.  meanings  acquired  in 
particular  departments  of  business.  Thus 
"  corn  "  has  been  held  to  include  malt,  Moody 
v.  Surridge,  2  Esp.  N.  P.  633,  1  Park  Ins.  (8th 
ed.)  245;  beans  and  peas,  Mason  v.  Skurray^  I 
Park  Ins.  245;  but  not  rice,  Scott  v.  Bourdil- 
lion,  2  B.  &  P.  N.  R.  213.  "  Fruit  "  includes 
dried  prunes.  De  Pau  v.  Jones,  1  Brev.  (S. 
Car.)  437.  "  Cotton  in  bales  "  includes  cotton 
in  compressed  bales.  Taylor  v.  Briggs,  2  C. 
&  P.  525,  12  E.  C.  L.  245. 
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furniture,  useful  and  ornamental,"  was  held 
to  include  a  vase  valued  at  five  hundred  dol- 
lars, though  the  policy  was  for  only  one 
thousand  three  hundred  dollars.  Bowne  v. 
Hartford  F.  Ins.  Co.,  46  Mo.  App.  473- 

1.  Linen  Bought  for  Speculation  Not  Included. 

—  Watchborn  v.  Langford,  3  Campb.  422. 

2.  Watch  Not  Household  Furniture.  —  Clary  v. 
Protection  Ins.  Co.,  Wright  (Ohio)  228. 

3.  Exception  of  "  Store  Furniture  and  Fixtures." 

—  Commercial  F.  Ins.  Co.  v.  Allen,  80  Ala. 
571,  16  Ins.  L.  J.  641. 

4.  Policy  on  "  Fixtures  "  Does  Not  Include  Fur- 
niture. —  Holmes  v.  Charlestown  Mut.  F.  Ins. 
Co.,  10  Met.  (Mass.)  211,  43  Am.  Dec.  428. 

5.  Meaning  of  "  Fixtures  "  Not  Determined  by 
Rule  Between  Landlord  and  Tenant.  —  Clark  v. 
Svea  F.  Ins.  Co.,  102  Cal.  252. 

6.  Meaning  of  "  Store  Fixtures."  —  In  Thurs 
ton  v.  Union  Ins.  Co.,  17  Fed.  Rep.  127,  it  was 
held  that  the  meaning  of  the  term  "  store 
fixtures  "  in  a  policy  of  fire  insurance  was  not 
to  be  determined  by  the  meaning  of  the  word 
"  fixtures  "  as  used  between  landlord  and  ten- 
ant, mortgagor  and  mortgagee,  etc.  The 
court  said:  "  We  must  look  for  a  meaning  of 
'  store  fixtures  '  which  has  a  more  general  ap- 
plication. And  I  find  it  in  the  context  and  the 
popular  meaning  of  the  words.  I  hold  it  to 
mean,  in  this  connection,  store  fittings  or  fixed 
furniture  which  are  peculiarly  adapted  _  to 
make  a  room  a  store  rather  than  something 
else.  It  is  plain  that '  store  fixtures  '  does  not 
refer  to  the  fixtures  of  the  shoe  factory,  for  the 
written  part  of  the  policies  distinguishes  the 
stores  from  the  factory,  and  so  does  the  com- 
mon use  of  the  words." 

7.  Whitmarsh  v.  Conway  F.  Ins.  Co.,  16 
Gray  (Mass.)  359. 

8.  Hutchinson  v.  Niagara  Dist.  Mut.  F.  Ins. 
Co.,  39  U.  C  Q.  B.  483. 

9.  Dies.  —  Seavey  v.  Central  Mut.  F.  Ins. 
Co.,  in  Mass.  540. 

10.  Engine. — Home  Mut.  Ins.  Co.  v.  Roe,  71 
Wis.  33,  17  Ins.  L.  J.  446. 

11.  Utensils  for  Manufacture  of  Box  Paper.  — 
Buchanan  v.  Exchange  F.  Ins.  Co.,  61  N.  Y.  26. 

12.  Wooden  Patterns  used  in  making  iron  cast- 
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"  Vegetables^  and  Roots,  prepared  or  otherwise,"  include  pinkroot.1  But  the 
term  "  roots  "  does  not  cover  sarsaparilla.2 

Eggs. —  A  stock  of  eggs  insured  as  "in  pickle  "  covers  eggs  undergoing 
processes  subsidiary  to  pickling,  though  not  actually  in  vats.3 

Guano  may  be  shown  to  include  other  fertilizers."1 

(ee)  Miscellaneous  Articles  —  Timber.  —  Where  a  policy  covering  timbers  in  pro- 
cess of  being  wrought  into  the  construction  of  a  vessel  mentioned  locust 
capstans  of  locust  partly  prepared  were  held  to  be  included.5 

Explosives,  etc.  —  Dynamite  and  giant  powder  are  included  within  "nitro- 
glycerine." «  But  "  gunpowder  "  7  and  "  firecrackers  "  8  do  not  cover  fire- 
works. 

Carriages.  —  A  policy  on  carriages,  etc.,  "  and  all  such  goods  usually  kept  in 
a  livery  barn  and  sale  stable,"  will  not  cover  goods  held  in  trust  or  on  com- 
mission.9 

A  Policy  on  All  Articles  Within  the  Building  covers  all,  without  regard  to  their 
ownership.10 

iff)  Goods  Held  in  Trust.  —  A  Policy  upon  Goods  Held  in  Trust  embraces  those  Car- 
ried on  consignment. 11 

The  Term  "  Goods  on  Commission,"  in  a  policy  covers  the  entire  interest  in  such  as 
are  so  held.12 

A  Policy  for  the  Benefit  of  the  Insured  and  Others  upon  Tobacco  Stored  in  a  warehouse 
covers  that  deposited  by  others.13 

Illustrations  of  Scope  of  "Goods  Held  in  Trust."  —  The  term  "  goods  held  in  trust  " 
will  not  be  construed  in  its  technical  sense. 14  Thus,  goods  "  in  pawn  "  are 
held  in  trust,15  as  also  are  those  held  subject  to  the  order  of  the  owner,16  goods 


1.  Klett  v.  Delaware  Ins.  Co.,  23  Pa.  St.  262. 

2.  Coitf.  Commercial  Ins.  Co.,  7  Johns.  (N. 
Y.)  385.  5  Am.  Dec.  282. 

3.  Eggs  in  Pickle.  —  Hall  v.  Concordia  F.  Ins. 
Co.,  go  Mich.  403.  The  eggs  had  been  taken 
out  of  the  pickle  to  dry  and  to  be  packed  for 
shipment,  and  the  agent  testified  that  such 
was  his  understanding  of  the  contract. 

4.  Guano.  —  Planters'  Mut.  Ins.  Co.  v. 
Engle,  52  Md.  468. 

5.  Timber  —  Stock  of  Timber  in  Shipyard.  — 
Webb  v.  National  F.  Ins.  Co.,  2  Sandf.  (N. 
Y.)  497.  In  this  case  it  was  further  held  that 
"  stock  of  ship  timber  in  a  shipyard  "  em- 
braced such  stock  though  on  a  sidewalk,  proof 
being  admitted  that  the  shipyard  embraced  the 
ground  adjoining  the  inclosure,  so  far  as  it  was 
used  for  keeping  the  stock  of  ship  timber. 

6.  As  it  is  the  effective  agent  of  these. 
Sperry  Springfield  F.  &  M.  Ins.  Co.,  26  Fed. 
Rep.  234,  15  Ins.  L.  J.  270. 

7.  Tischler  v.  California  Farmers'  Mut.  F. 
Ins.  Co.,  66Cal.  178,  wherein  it  was  held  that, 
gunpowder  being  prohibited,  fireworks  might 
be  kept,  the  court  saying  that  though  gun- 
powder is  usually  one  of  the  constituent  of 
fireworks,  it  by  no  means  follows  that  "  fire- 
works "  are  "  gunpowder." 

8.  Steinbach  v.  Relief  F.  Ins.  Co.,  13  Wall. 
(U.  S.)  183. 

9.  Corkery  v.  Security  F.  Ins.  Co.,  99  Iowa 
382. 

10.  ^Etna  Ins.  Co.  v.  Jackson,  16  B.  Mon. 
Ky.)  242.  Compare  Webb  v.  National  F.  Ins. 
Co.,  2  Sandf.  (N.  Y.)  497. 

11.  Goods  Carried  on  Consignment.  —  Parks  v. 
General  Interesi  Assur.  Co.,  5  Pick.  (Mass.) 
34,  where  the  insured  were  commission  mer- 
chants and  received  goods  for  sale  from  vari- 


ous parties,  and  these  were  constantly  chang- 
ing. 

12.  Goods  on  Commission.  —  De  Forest  v.  Ful- 
ton F.  Ins.  Co.,  1  Hall  (N.  Y.)  84,  holding  also 
that  the  insured  might  recover  the  whole  loss 
in  their  own  names,  and  not  merely  the 
amount  of  their  liens,  for  advancements. 

13.  Goods  Stored  in  Warehouse  —  Benefit  of  In- 
sured and  Others.  —  Strohn  v.  Hartford  F.  Ins. 
Co.,  33  Wis.  648. 

14.  "  Goods  Held  in  Trust "  Not  Technically  Con- 
strued.—  It  is  said  that  the  term  means 
''  goods  with  which  they  [the  assured]  were 
intrusted,  in  the  ordinary  sense  of  the  word." 
Hough  v.  People's  F.  Ins.  Co.,  36  Md.  398,  22 
Ins.  L.  J.  353,  quoting  Waters  v.  Monarch  F., 
etc.,  Assur.  Co.,  5  El.  &  Bl.  879,  85  E.  C.  L. 
879.  See  also  Phoenix  Ins.  Co.  v.  Favorite,  49 
111.  259;  Stillwell  v.  Staples,  19  N.  Y.  401. 

The  phrase  will  not  include  goods  upon 
which  a  bank  has  advanced  money  to  be  re- 
paid upon  a  sale  thereof.  Waxahachie  First 
Nat.  Bank  v.  Lancashire  Ins.  Co.,  62  Tex.  461. 

A  Piano  Left  for  Sale  or  Rent  is  within  the 
phrase  "goods  in  trust."  Snow  v.  Carr,  61  Ala. 
363,  32  Am.  Rep.  3. 

Cloth  Deposited  to  Be  Made  into  Clothing  is 
within  such  a  clause.  Stillwell  v.  Staples,  19 
N.  Y.  401,  holding  also  that  recovery  was  not 
limited  by  the  lien  for  charges. 

15.  Rafel  v.  Nashville  Co.,  7  La.  Ann,  244. 
One  of  the  conditions  of  the  policy  was  that 
"  goods  held  in  trust  are  to  be  declared  and 
insured  as  such."  The  court  said:  "The 
goods  were  held  in  pawn,  and  therefore  in 
trust,  and  not  being  declared  upon  were  not 
insured." 

16.  Siter  v.  Morrs,  13  Pa.  St.  218,  where  the 
policy  covered  "  merchandise  generally,  and 
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nnrrhased  on  the  joint  account  of  the  insured  and  others,1  those  sold  but  not 
CnLlly  delivered!*  and  those  held  in  storage  ■  or  by  an  agent  who  manages 
?  store ^  for  his  principal.*  A  policy  upon  musical  instruments  his  own  or 
he W  by  him  in  t?ust,'Pand  providing  thSt  goods  in  storage  must  be  specifica^ 
insured  includes  a  piano  received  from  the  owner  to  be  forwarded  for  repairs. 
^'Zti-A  policy  upon  rolling  stock,  including ,  cars  on  the 
line  of  their  road  and  in  actual  use,"  covers  those  fit  for  use  and  used 
A  pohcy  covering  a  railway's  liability  as  a  carrier  of 

its  risks  on  a  contract  previously  made  to  insure  the  grain  7  nor  is  the  contin- 
gen  interest  of  a  railway  company  in  the  property  ^^^^ 
its  engines,  presumed  to  be  covered  by  a  policy  in  which  that  interest  is  not 

^^^^Apo^of  insurance  upon  a  stock  of  goods  or  property 
which  i: ^constantt;-  beingPsold  or  used  and  replenished  by  purchases  and  addi- 
tions covers  the  new  as  well  as  the  original  property. 

ml^s.  -  Thus  a  policy  on  a  stock  of  liquors  -vers  what  ^^ds 
brought  into  the  building  during  the  life  of  the  policy  ; 10  one  insuring  live 
stoS  on  premises  includes  a  horse  afterward  acquired;*1  and  one  upon  a 
auanti^V  of  coal  covers  such  as  is  deposited  not  only  at  the  time  of  its  issuance, 
but  also7 after that  time.12  Policies  insuring  a  gas  company  on  fixtures  and  gas 
meters  ''placed or  "to  be  placed  "  in  the  buildings  were  held  to  include 
Those  placed  after  the  issuanceof  the  policy  as  well  as  before,  although  such 


without  exception,  their  own,  or  held  in  trust, 
or  on  consignment."  Compare  Waxahachie 
First  Nat.  Bank  v.  Lancashire  Ins.  Co.,  62  Tex. 
461,  14  Ins.  L.  J.  278. 

1.  Millaudon  v.  Atlantic  Ins.  Co.,  8  La.  557. 

2.  Waring  v.  Indemnity  F.  Ins.  Co.,  45  N. 
Y  606,  6  Am.  Rep.  146.  Here  the  insured 
sold  some  oil  and  received  their  pay,  and  the 
invoice  and  gauger's  certificates  were  deliv- 
ered to  the  vendees,  making,  according  to  the 
custom  of  the  trade,  a  complete  delivery.  The 
policy  having  a  clause  "  sold  but  not  re- 
moved "  in  the  description  of  the  insured  prop- 
erty, it  was  held  that  the  plaintiffs  were 
trustees  for  the  vendees. 

3.  Phoenix  Ins.  Co.  v.  Favorite,  49  m-  259- 

4.  Roberts  v.  Firemen's  Ins.  Co.,  165  Pa.  St. 
55,  44  Am.  St.  Rep.  642,  in  which  case  the 
agent  was  employed  to  manage  the  store  and 
carry  on  the  business  in  his  own  name,  but 
was  required  to  keep  an  account  of  all  his 
transactions,  account  for  profits,  and  turn  over 
all  property  at  the  end  of  his  employment. 

5.  Lucas  v.  Liverpool,  etc.,  Ins.  Co.,  23  W. 
Va.  258,  48  Am.  Rep.  383-  „  _ 

6.  Boiling  Stock  in  Use.  —  Fitchburg  R.  Co.  v. 
Charlestown  Mut.  F.  Ins.  Co.,  7  Gray  (Mass.) 
64.  Actual  use  was  held  to  mean  fit  for  use 
and  used  though  not  actually  in  motion. 

7.  Policy  Covering  Liability  as  Carriers  of 
Grain.  —  Minneapolis,  etc.,  R.  Co.  v.  Home 
Ins.  Co.,  55  Minn.  236,  the  court  saying:  "  The 
undertaking  of  the  defendant  to  insure  the 
plaintiff  against  its  liability  as  carrier  and 
warehouseman  can  have  but  one  meaning, 
viz.,  the  liability  growing  out  of  the  relation 
of  carrier  and  warehouseman  as  such.  It  was 
never  intended  to  cover  liabilities  which  the 
plaintiff  might  incur  by  virtue  of  special  con- 
tracts as  to  matters  entirely  outside  of  their 
common-  law  liability  as  carriers  and  ware- 
housemen." 


8  Property  Endangered  by  Engines  Must  Be 
Specified.  —  Monadnock  R.  Co.  v.  Manufac- 
turers' Ins.  Co.,  113  Mass.  77-. 

Policy  on  Any  Property  on  Which  Railroad  May 
Be  Liable.  —  Where  a  railroad  company  is  ex- 
pressly insured  against  loss  "  on  any  property 
for  which  they  may  be  liable  the  policy 
covers  merchandise  belonging  to  shippers,  but 
in  transit  by  the  insured  though  other  carriers 
are  under  contract  it  against  loss.  Com.  -v. 
Hide,  etc.,  Ins.  Co.,  112  Mass.  136,  17  Am. 
Rep  72 

9  Policy  on  Goods  Constantly  Sold  and  Renewed 

—  Illinois  —  Fireman's  Fund  Ins.  Co.  v.  West- 
ern Refrigerating  Co.,  55  IU-  App.  329;  City 
F  Ins  Co.  v.  Mark,  45  HI-  482;  American 
Cent  Ins.  Co.  v.  Rothschild,  82  111.  166; 
Peoria  F.  Ins.  Co.  v.  Amapow,  51  111.  283. 

Maine.  —  Lane  v.  Maine  Mut.  F.  Ins.  Co., 
12  Me.  44,  28  Am.  Dec.  150;  Bradbury  v.  Fire 
Ins.  Assoc.  of  England,  80  Me.  39°.  6  Am.  St. 
Rep.  219,  18  Ins.  L.  J.  181. 

Maryland.  —  Annapolis,  etc.,  R.  Co.  v.  Balti- 
more F.  Ins.  Co.,  32  Md.  37,  3  Am  Rep.  112; 
Planters'   Mut.    Ins.  Co.  v.  Engle,  52  Md. 

^New  York.  —  Hoffman  v.  ^tna  F.  Ins.  Co., 
32  N  Y.  405;  Whitwell  v.  Putnam  F.  Ins.  Co., 
6  Lans.  (N.  Y.)  168. 

"  Any  other  construction  of  a  policy  of  insur- 
ance upon  a  stock  in  trade  continually  chang- 
ing would  render  it  worthless  as  an  indemnity. 
It  is  a  primary  principle  in  the  construction  of 
the  contract  of  insurance  to  give  U  the  effect 
as  an  indemnity  which  the  parties  to  it  de- 
signed." Hooper  v.  Hudson  River  F.  Ins. 
Co.,  17  N.  Y.  424.  ^  T      „      ,,  „c 

10.  Whitwell  v.  Putnam  F.  Ins.  Co.,  6  Lans. 

(N.  Y.)  168. 

11  Mills  v.  Farmers'  Ins.  Co.,  37  Iowa  400. 
12.  British  American  Ins.  Co.  v.  Joseph,  9  L. 

C.  Rep.  448. 
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property  carried  increased  insurance.1 

The  Clause  Against  Alienation  will  not  prevent  recovery  for  such  a  loss  2 

IocaS°aof°?h7??cUt  f13'  rul\does  "<*  ^  so  as  to  include  subsequent 
locations  of  the  insured  property  as  well  as  additions  thereto.3 

(c)  Correctness  of  Description  -™.  In  General.  -  As  a  rule  the  property  must 
bu  Swill  ,  tlehdescfr'PtloJ?  in.the  policy,*  and  a  contract  insuring  ™e 
building  will  not  be  reformed  to  include  another  though  the  latter  was  the 
one  intended  by  the  insured.-  b 

Description  Applicable  to  Two  Buildings.  -  Where  two  buildings  answer  to  a 
description,  and  one  had  already  been  destroyed  when  the  policy  issued  the 
Latter  is  usually  held  to  cover  the  one  not  destroyed  «  or  at  least  it  is  he  d  to 
be  a  question  for  the  jury  as  to  which  was  covered.'  And  parol  evidence  mav 
be  introducecj  to  show  hich  of  two  buUdi  ^  iatenJ$°^™™*  Sat 
a  misdescription  arose  through  a  mistake  of  one  of  the  insurer's  officials  • 

Rejecting  False  Description.  —  Where,  upon  rejecting  a  false  description  enough 
remains  to  identify  the  property,  the  false  part  will  not  be  considered:^  g 


1.  New  York  Gas  Light  Co.  v.  Mechanics'  F 
Ins.  Co.,  2  Hall  (N.  Y.)  108. 

2.  "  The  risk  of  the  assured  was  to  continue 
six  years,  and  the  assurers  assumed  that  risk 
to  the  amount  of  two  hundred  dollars  on  the 
goods  in  the  store.  Both  parties  must  have 
understood  this  to  mean  on  goods  which  may 
be  in  the  store  at  any  time  during  the  continu- 
ance of  the  policy."  Lane  v.  Maine  Mut  F 
Ins.  Co.,  12  Me.  44,  28  Am.  Dec.  150. 

3.  Property  on  Premises  Occupied  by  Railroad  — 
Premises  Subsequently  Acquired.  —  Providence 
etc.,  R.  Co  v.  Yonkers  F.  Ins.  Co.,  10  R.  I.  74' 
In  this  case  the  policy  contai  ned  the  following! 
'  Provided  all  the  property  hereby  insured  is 

on  premises  owned  or  occupied  by  the  Provi- 
dence   and    Worcester    Railroad  Company. 

It  matters  not  whether  the  property 
IS  in  motion  on  the  road,  at  rest,  or  in  build- 
ings" It  was  held  that  the  insurer  was  not 
liable  for  a  loss  occurring  upon  premises  not 
used  or  occupied  by  the  insured  at  the  time  of 
the  issuance  of  the  policy,  although  so  used 
and  occupied  by  them  at  the  time  of  the  loss. 

'  Shall  be  "  was  read  for  "  is  "  to  cover  prop- 
erty not  at  the  time  owned,  as  this  was  the 
evident  intent  of  the  parties.  But  it  was  ob- 
served that  nothing  was  said  as  to  the  location 
of  the  property  to  call  for  a  construction  that 
premises  afterwards  acquired  were  included. 

4.  See  Tesson  v.  Atlantic  Mut.  Ins.  Co  40 
Mo.  33,  93  Am.  Dec.  293. 

In  Huckins  v.  People's  Mut.  F.  Ins.  Co.,  31 
N.  H.  238,  the  policy  described  "  English 
American,  and  West  India  goods,"  and  it  was 
held  that  there  could  be  no  recovery  for  spices 
not  of  either  of  those  classes. 

5.  No  Reformation  of  Policy  Describing  Wrong 
Building.  —  Mead  v.  Westchester  F    Ins  Co 

3  Hun  (N.  Y.)  608,  5  Ins.  L.  J.  907;  Sanders  v. 
Cooper,  115  N.  Y.  279,  12  Am.  St.  Rep.  8ot,  18 
Ins.  L.  J.  825. 

6.  Two  Buildings  Within  Description,  but  One 
Has  Been  Destroyed.  —  Mead  v.  Phenix  Ins 
Co.,  158  Mass.  124,  22  Ins.  L.  J.  144.  Here 
the  application  was  sent  by  an  agent  of  the  in- 
sured to  the  agent  of  the  company  for  insur- 
ance on  grain  "contained  in  the  elevator 
building  '  at  O.,  where  there  were  two  ele- 
vators, one  owned  and  the  other  leased  by  the 
insured.      One   of   the   elevators   had  been 
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burned  at  the  time  when  the  policy  was  writ- 
ten; this  fact  was  known  to  the  insurance 
agent,  and  the  grain  was  in  this  elevator.  The 
elevators  were  connected  by  a  belting  gallery 
four  hundred  feet  long.  It  was  held  that  the 
only  proper  construction  of  the  policy  would 
make  it  apply  to  the  unburned  elevator,  as  it 
would  not  be  presumed  that  the  agent  would 
write  a  policy  on  a  building  already  burned, 
and  the  belt  connection  would  not  justify  a 
finding  that  the  two  constituted  one  elevator. 

7.  Which  Building  Insured  left  to  Jury. — 
Southwest  Lead,  etc.,  Co.  v.  Phoenix  Ins.  Co. 
27  Mo.  App.  446.  In  this  case  the  policy  cov- 
ered a  "  one-story  frame  building  to  be  occu- 
pied by  furnaces  for  smelting  zinc."  The 
defendant  claimed  that  there  were  two  struc- 
tures, and  that  the  one  burned  was  not  cov- 
ered by  the  policy.  The  evidence  showed  that 
one  of  the  two,  called  "  furnace  A,"  was  not 
burned,  and  the  one  called  "  gas  producer  B  " 
was  burned.  Furnace  A  was  used  for  smelt- 
ing zinc,  and  gas  producer  B  was  used  for 
making  heat  with  which  to  smelt  zinc.  Each 
was  under  a  separate  roof,  and  they  were  con- 
nected by  tubes  and  plal  forms.  It  was  held  to 
be  a  question  for  the  jury  whether  the  struc- 
ture burned  was  covered.  See  also  Beatty  v. 
Lycoming  County  Ins.  Co.,  52  Pa.  St  456. 

8.  Parol  Evidence  Admissible.  —  Lycoming 
Mut.  Ins.  Co.  v.  Sailer,  67  Pa.  St.  108,  where 
the  policy  was  upon  hay  and  grain  in  a  hay 
house  in  the  meadow  and  there  were  two 
buildings  in  the  meadow  in  which  the  hay  was 
kept,  one  usually  called  a  hay  house,  the  other 
a  barn. 

9.  Moliere  v.  Pennsylvania  F.  Ins.  Co  5 
Rawle  (Pa.)  342,  28  Am.  Dec.  67*. 

10.  Erroneous  Recital  Rejected. —  "  The  fact 
that  the  parties  intended  to  cause  a  policy  to 
be  made  as  to  one  of  these  two  buildings  will 
hardly  be  doubted;  and,  having  decided  that 
the  western  house  was  not  covered  by  the 
policy,  it  might  seem  to  result  as  a  matter  of 
course  that  the  policy  attached  to  the  eastern 
house.  But  such  is  not  necessarily  the  conse- 
quence, as  the  description  may  be 'equally  un- 
certain as  to  both.  In  such  case,  the  policy 
must  wholly  fail.  *  *  *  But  [if  there  is] 
sufficient  evidence,  after  rejecting  the  false 
description,  to  identify  the  particular  build- 
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Tf  W  been  held  that  a  stone  building  with  a 

frame 

S  under  special  circumstances  the  description  of  a  building  as  brick 
w  U  not  orevenT recovery  if  it  be  indeed  partly  frame.*    The  act  that  a  house 
S  described  as  having  iron  doors  and  shutters  will  not  constitute  a  warranty 
ha  th se  are  to  be  kept  closed.'    But  if  described  as     filled  in  with  brick, 
recovery  will  not  be  allowed  if  the  building  is  not  so  constructed.* 
recovery      ^  "Dwelling"  does  not  correctly  describe 

an  rnsu?eTb™ldinr^ed  as  a  hotel  *  or  as  a  store  •  or  partly  occupied  as  a 
Soon  and  bU lardmom,*  though  it  is  not  a  misdescription  if  one  room  only 
i ■  occuSd  by  a  lodger.*  And  a  building  insured  as  a  "  dwelling  and  green^ 
house  "  may  be  occupied  exclusively  as  a  dwelling  without  affecting  recovery.* 


ins  we  may  well  conclude  that  such  building 
is  covered  by  the  policy,  and  was  designed  to 
be  so  by  the  parties.  *  *  *  For  the  reasons 
already  stated,  the  western  not  being  de- 
scribed in  the  policy,  we  are  of  opinion  that 
the  "recital  '  a  cabinetmaker's  shop  is  in  the 
building  '  may  be  rejected  as  erroneous,  and 
that  the  policy  will  then  attach  to  the  eastern 
building."  Heath  v.  Franklin  Ins.  Co.,  I 
Cush.  (Mass.)  257. 

Where  a  policy  described  the  premises  in- 
jured as  a  "  cordage  manufactory,  situate  no 
west  corner"  of  certain  streets,  it  was  held 
that  evidence  was  admissible  to  show  that  a 
similar  building,  owned  by  the  insured,  situ- 
ated on  the  southwest  corner  of  the  same 
■streets  was  intended,  the  building  on  the 
northwest  corner  being  occupied  as  a  block 
factory  and  that  on  the  southwest  corner  as  a 
cordage  factory.  Burr  v.  Broadway  Ins.  Co., 
16  N.  Y.  267.  .  _ 

1  Insurance  on  "Stone"  Building,  Where 
-Wooden  Kitchen  Attached.  —  Chase  v.  Hamil- 
ton Ins.  Co.,  20  N.  Y.  52,  in  which  case  it  ap- 
peared by  the  proof  that  the  building  was  a 
•stone  building  with  a  wooden  kitchen  attached. 
The  court  said:  "  The  proposition  that  where 
a  dwelling  house  consists  of  a  building  a  part 
of  which  is  stone  and  a  part  wood,  the  owner 
may  procure  a  policy  of  insurance  upon  his 
•stone  dwelling  house,  and  thai  it  shall  cover 
only  the  part  constructed  of  stone,  is,  1  think, 
more  ingenious  than  sound.  A  dwelling  house 
is  an  entire  thing." 

2.  Building  Described  as  "  Brick,"  though  Partly 
Frame. —  Woods  v.  Atlantic  Mut  Ins.  Co.,  59 
Mo.  112.  Here  the  evidence  tended  to  show 
that  neither  the  insured  nor  the  agent  of  the 
company  had  any  definite  knowledge  of  what 
materials  the  building  was  composed,  but  that 
-maps  were  to  be,  and  were,  produced  to  per- 
fect the  description,  and  the  maps  showed  the 
building  partly  brick  and  partly  frame.  It 
was  therefore  held  to  be  a  question  for  the 
jury  whether  the  maps  were  to  be  and  were 
delivered,  and  that  if  so  there  was  no  mis- 
description. _ 

In  Gerhauser  v.  North  British,  etc.,  Ins. 
•Co.,  7  Nev.  174,  it  was  held  that  the  descrip- 
tion "brick  building"  was  not  a  warranty 
that  the  entire  building  was  brick,  and  recov- 
ery was  allowed  though  a  portion  of  a  brick 
wall  had  been  removed  and  replaced  by  tim- 
bers on  account  of  the  settling  of  the  building. 

3.  Effect  of  Description  as  with  "  Iron  Doors  and 
"Shutters."  —  Scott  v.  Quebec  F.  Assur.  Co., 


Stewart  (L.  Can.)  147-  tn  this  case  the  fire 
was  communicated  to  the  insured  premises 
through  a  doorway,  which  was  open,  although 
it  had  an  iron  door.  The  description,  how- 
ever, was  correct. 

4.  Description  as  "  Filled  with  Brick  "  —  Mean- 
ing of  Term. —  Fowler  v.  ^Etna  F.  Ins.  Co.,  6 
Cow.  (N.  Y.)  673,  16  Am.  Dec.  460.  Here  one 
of  the  conditions  of  the  policy  was  that  a  mis- 
description of  the  property  so  that  the  policy 
might  be  taken  at  a  less  rate  should  avoid  it. 
The  case  was  again  in  the  Supreme  Court  (7 
Wend.  (N.  Y.)  270,  when  it  was  held  that 
although  there  was  a  warranty  that  the  house 
was  filled  in  with  brick,  yet  evidence  was  com- 
petent of  a  usage  among  insurers  to  consider  a 
building  which  was  filled  in  with  brick  in  front 
and  rear  and  supported  by  brick  buildings  on 
the  sides  as  fulfilling  the  warranty. 

And  in  Columbian  Ins.  Co.  v.  Lawrence,  2- 
Pet.  (U.  S.)  25,  where  there  was  a  condition 
like  that  in  the  last  case,  it  was  held  that  a 
misdescription  would  not  avoid  the  policy  un- 
less a  lower  rate  or  premium  was  charged  in 
consequence  of  it,  and  whether  such  mis- 
description reduced  the  premium  which  would 
otherwise  be  demanded  was  a  question  of  fact 
for  the  jury. 

5.  Hotel  Not  Dwelling.  —  Thomas  v.  Commer- 
cial Union  Assur.  Co.,  162  Mass.  29,  44  Am. 

St.  Rep.  323-  .  .  . 

6.  Store  Not  DwelUng.  —  Cerf  v.  Home  Ins. 
Co.,  44  Cal.  320,  13  Am.  Rep.  165. 

7  Saloon  and  Billiard  Boom.  —  Sarsfield  v. 
Metropolitan  Ins.  Co.,  61  Barb.  (N.  Y.)  479,  42 
How.  Pr.  (N.  Y.)  97.  Here  the  insurer  was 
held  not  to  be  estopped  though  at  Jthe  time 
when  he  made  application  the  plaintiff  asked 
the  agent  to  go  and  see  the  property,  and  the 
latter  stated  that  he  was  well  acquainted  with 
the  building  and  could  not  go,  and  the  plain- 
tiff then  told  him  that  the  upper  part  was  used 
.as  a  billiard  room  and  the  lower  part  as  a 
dwelling.  ...      x  , 

8.  Where  One  Boom  Occupied  by  Lodger.— 
Friedlander  v.  London  Assur.  Co.,  1  M.  & 
Rob  171  1  Bennett  F.  Ins.  Cas.  420.  But  in 
Cerf  v.  Home  Ins.  Co.,  44  Cal.  320,  13  Am. 
Rep  165,  it  was  held  that  a  clause  permitting 
the  use  of  oil  to  light  a  "  dwelling  "  did  not 
apply  to  a  store  building,  although  a  clerk 
slept  in  the  back  room. 

9.  Dwelling  and  Greenhouse.  —  "  We  do  not 
think  that  prima  facie  the  defendant  is  relieved 
from  liability  because  the  frame  shingle-roof 
building  and  additions  were  not  occupied  for 
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Organ  Factory  Described  as  Machine  Shop.  —  Where  the  policy  describes  the  insured 
building  as  a  machine  shop,  recovery  will  not  be  allowed  if  it  is  in  fact  an 
organ  factory.1  '  dU 

Premises  Used  for  Residence  and  Stores.  —  Where  the  premises  were  described  as 

Wt  ,°r  ^  rCu-3  Str,VhC  faCt  that  a  bakery  and  restaurant  were 
located  in  the  building  was  held  not  to  render  the  policy  void  2 

Describing  a  Building  as  a  storehouse  is  not  a  representation  that  nothing  else 
shall  be  done  in  it  but  keeping  a  store  or  storehouse ;  ^  nor  is  a  place  where 
brooms  are  made  in  a  small  way  a  mill  or  manufactory  within  a  provision  of 
const^Ta^il1!  *     *         ™  °f  *  &S  SUCh  ;  *  "°^oes  machinery 

Agricultural  Buildings  may  be  sufficiently  described  as  barns  6 

C°K?ITI?r-11ETC-  -  Wuhere  a  house  is  represented  as  finished  it  must  corre- 
pond  substantially  with  the  representation,' though  if  described  as  having  a 
kitchen,  which  in  fact  had  not  been  built,  it  is  not  a  misdescription.*  An 
omission  to  mention  the  cellar  under  a  building  does  not  constitute  a  mis- 
description.9 

valid' thonX  rlV7  A  *fl  UP°n  "  MerChandi8e  Su<*  as  18  ^pt  in  Country  Store*  »  is 

valid  though  certain  articles  are  not  enumerated  10 

Insurance  upon  "  oil  in  Barrels  »  will  not  cover  oil  otherwise  contained." 
s\tnlldT^Z~{)-  Generfal  R^-The  place  where  the  insured  property  is 
%IT,A   I     k   an  'mP°rtant  element  of  the  contract,  since  the  risk  is  largely 
affected  thereby  and  as  a  rule  the  insurance  continues  only  so  long  as  the 
property  remains  in  the  place  described.12  S 


the  two  purposes  — a  dwelling  house  and  a 
greenhouse.  The  evidence  tends  to  prove 
that  the  agent  and  the  insured  understood  that 
the  frame  house  was  for  dwelling  purposes 
while  the  greenhouse  was  for  its  proper  pur- 
poses, and  that  the  policy  was  made  out  with 
that  understanding."  Holter  Lumber  Co.  v 
Fireman's  Fund  Ins.  Co.,  18  Mont.  282  in 
which  case  it  was  held  also  that  the  question 
whether  the  property  destroyed  was  covered 
by  the  policy  was  for  the  jury. 

1.  Organ  Factory  Misdescribed.  —  Goddard  v 
Monitor  Mut.  F.  Ins.  Co.,  108  Mass.  56,  11 
Am.  Rep.  307.  It  was  shown  that  the  build- 
ing  was  occupied  as  an  organ  factory  without 
the  knowledge  of  the  insurer  but  with  the  con- 
sent  of  the  owner,  and  that  the  risk  on  an 
organ  factory  was  greater  than  on  a  machine 
shop. 

2.  "  Stores  "  Includes  Restaurant  and  Bakery  — 

Richards  v.  Washington  F.  &  M.  Ins.  Co.,  60 
Mich.  420,  where  the  restaurant  and  bakery 
were  held  to  be  included  under  "  stores."  See 
also  this  work,  sub  voce  Store. 

3.  Storehouse.  —  Franklin    F.    Ins.    Co  v 
Brock,  57  Pa.  St.  74. 

4.  Mill  or  Manufactory.  —  Franklin  F.  Ins 
Co.  v.  Brock,  57  Pa.  St  74. 

Flour  Mill  Is  a  Manufacturing  Establishment. 
—  But   a   flour   mill    is   a  "manufacturing 
establishment"  within  the  meaning  of  a  pol- 
icy.   Carlin  v.  Western  Assur.  Co.,  ^7  Md 
515,  40  Am.  Rep.  440. 

5.  Machinery  Not  a  Mill.  —  Halpin  v.  Insur- 
ance Co.  of  North  America,  120  N.  Y.  73 
where  the  question  arose  on  a  provision  of  a 
policy  that  if  the  mill  or  manufactory  should 
stand  idle  the  policy  should  be  void.  The 
machinery  and  apparatus  were  insured  apart 
from  the  building. 

6.  Barns.  —  Dobson  v.  Sotheby,  M.  &  M.  90, 

120 


22  E.  C.  L.  260.  Lord  Tenterden,  C.  J.,  said: 
"  The  word  '  barn  '  is  not  the  most  correct  de- 
scription of  the  premises,  but  it  would  give  the 
company  substantial  information  of  their 
nature.  *  *  *  I  think  that  they  are  sub- 
stantially well  described." 

7.  "Finished"  House.  —  Delonguemare  v 
Tradesmen's  Ins.  Co.,  2  Hall  (N.  Y.)  589. 

8.  Unbuilt  Kitchen  Included.  —  Perry  County 
Ins.  Co.  v.  Stewart,  19  Pa.  St.  45.  The  objec- 
tion being  made  by  the  company  that  the  de- 
scription was  false  as  to  the  kitchen,  the 
insured  was  permitted  to  show  that  it  was  in 
contemplation  and  so  included  in  the  policy, 
and  as  it  was  afterwards  built  recovery  was 
allowed. 

9.  Omission  to  Mention  Cellar.  —  Benedict  v 
Ocean  Ins.  Co.,  31  N.  Y.  289,  affirming  !  Daly 
(N.  Y.)  8.  M        *  y 

10.  Merchandise  Usually  Kept  in  Country  Stores 

—  Franklin  F.  Ins.  Co.  v.  Updegraff,  43 
Pa.  St.  350.  Hardware,  china,  and  glassware 
were  not  specifically  mentioned.  It  was  held 
to  be  for  the  jury  to  decide  whether  such 
articles  were  usually  kept  in  country  stores. 

11.  Oil  in  Barrels.— Weisenberger  */.  Harmony 
F.  &  M.  Ins.  Co.,  56  Pa.  St.  442.  In  this  case 
the  policy  insured  refined  oils  in  barrels, 
with  the  memorandum  :  "  Note.  —  This  policy 
does  not  attach  to  oil  in  the  tanks."  Another 
policy  was  on  crude  petroleum,  contained 
in  three  wooden  tanks,  underground.  At  the 
trial  the  plaintiff  proved  a  loss  of  two  thousand 
four  hundred  gallons  of  refined  amber  oil,  one 
thousand  gallons  of  machine  oil,  and  five  bar- 
rels of  lard  oil.  The  only  oil  in  barrels  was 
the  lard  oil. 

12.  Location  Essential  —England  —  Pearson  v. 
Commercial  Union  Assur.  Co.,  L.  R.  1  App. 
498;  McClure  v.  Lancashire  Ins.  Co..  6  Ir 
Jur.  N.  S.  63. 

Volume  XIII. 


The  Contract  in  General. 


FIRE  INSURANCE. 


Scope  of  the  Contract  , 


Effect  of  Erroneous  Location.  —  Where  the  intention  is  to  insure  only  buildings- 
located  in  a  certain  place,  the  policy  will  not,  without  reformation,  support 
recovery  if  it  describes  them  as  located  elsewhere,*  unless  the Resignation  of 
locality  is  ambiguous,*  or  unless  by  rejecting  the  false  part  of  the  designation, 
enough  remains  to  identify  the  property  3 

California.  —  Mawhinney  v.  Southern  Ins. 
Co.,  98  Cal.  184,  22  Ins.  L.  J.  596- 

Illinois.  —  Liebenstein  v.  ./Etna  Ins.  Co.,  45 
111  303-  Towne  v.  Philadelphia  F.  Assoc.,  27 
111.  App.  433,  18  Ins.  L.  J.  160;  Phcenix  Ins. 
Co.  v.  Stewart,  53  HI-  APP-  273- 

Iowa_  _  Lakings  v.  Phoenix  Ins.  Co.,  94 
Iowa  476;  Harris  v.  Royal  Canadian  Ins.  Co., 
53  Iowa  236,  9  Ins.  L.  J.  525;  Green  v.  Liver- 
pool, etc.,  Ins.  Co.,  91  Iowa  615. 

Maine.  —  Bradbury  v.  Fire  Ins.  Assoc.  ol 
England,  80  Me.  396,  6  Am.  St.  Rep.  219,  18 
Ins.  L.  J.  64. 

Maryland.  —  Annapolis,  etc.,  R.  Co.  v.  Balti- 
more F.  Ins.  Co.,  32  Md.  37,  3  Am.  Rep.  112; 
Maryland  F.  Ins.  Co.  v.  Gusdorf,  43  Md.  506,  5 

Ins.  L.  J.  384-  A  ,     _       _  / 

Massachusetts.  —  Hews  v.  Atlas  Ins.  Co.,  120 
Mass.  389;  Sampson  v.  Security  Ins.  Co.,  133 
Mass.  49. 

Michigan.  —  Wildey  v.  Farmers  Mut.  t. 
Ins  Co.,  52  Mich.  446,  13  Ins.  L.  J.  306;  Ben- 
ton v.  Farmers'  Mut.  F.  Ins.  Co.,  102  Mich. 
281-  English  v.  Franklin  F.  Ins.  Co.,  55  Mich. 
273'  54  Am.  Rep.  377;  North  American  F.  Ins. 
Co.  v.  Throop,  22  Mich.  146,  7  Am.  Rep.  638. 

New  York.  —  Bahr  v.  National  F.  Ins.  Co., 
80  Hun  (N.  Y.)  309;  Liddle  v.  Market  F.  Ins. 
Co.,  4  Bosw.  (N.  Y.)  179-  _ 

Pennsylvania.  —  Lycoming  County  Ins.  Co. 
v.  Updegraff,  40  Pa.  St.  3";  Haws  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  130  Pa.  St.  113,  18  Ins.  L.  J. 

^Rhode  Island.  —  Lyons  v.  Providence  Wash- 
ington Ins.  Co.,  14  R.  I.  109,  5i  Am.  Rep.  364, 
12  Ins.  L.  J.  188. 

1  Location  Erroneously  Described.  —  Collins  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  44  Minn.  440,  20 
Ins  L.  J.  179;  Eggleston  v.  Council  Blurts 
Ins.  Co.,  65  Iowa  308;  Martin  v.  Farmers'  Ins. 
Co.,  84  Iowa  516. 

2.  Designation  Ambiguous.  —  Where  the  policy 
was  upon  goods  in  a  building  located  on  "  lots 
7  and  8,  block  2,  of  F.,"  and  the  property  was 
actually  on  lots  7  and  8  in  block  2,  of  H.'s  ad- 
dition to  F.,  it  was  held  not  a  misdescription, 
but  an  ambiguity  which  might  be  shown  by 
parol,  and  that  it  was  not  necessary  to  reform 
in  equity  before  bringing  the  suit.  Eggleston 
v  Council  Bluffs  Ins.  Co.,  65  Iowa  308,  the 
court  saying  that  the  policy  would  probably 
have  had  to  be  reformed  if  it  covered  other 

property  than  that  in  suit. 

In  a  policy  where  the  property  was  described 

as  on  one  quarter  section  of  land,  while  it  was 

in  fact  at  the  time  of  issuance  of  the  policy,  and 

ever  since  had  remained,  upon  another,  it  was 

held  not  to  be  necessary  to  reform  the  policy 

before  bringing  the  suit  upon  it.    State  Ins. 

Co.  v.  Schreck,  27  Neb.  540,  20  Am.  St.  Rep. 

696. 

In  Phn-nix  Ins.  Co.  v.  Gebhart,  32  Neb. 
144,  it  was  held  that  misdescription  as  to  the 
land  upon  which  the  property  is  situated  will 
not  defeat  the  recovery  on  the  policy  at  law. 

Of  Two  Descriptions  that  Least  Liable  to  Error 


Will  Be  Adhered  To.  —  Where,  in  an  application 
for  a  policy  of  insurance  upon  a  threshing  ma- 
chine, and  in  the  policy  itself,  the  machine  was 
described  as  being  stored  in  a  barn  on  a  cer- 
tain se&tion,  township,  and  range,  and  the 
township  and  range  numbers  given  were  erro- 
neous, but  there  was  no  doubt  as  to  the  iden- 
tity of  the  machine  insured  or  the  barn  re- 
ferred to,  it  was  held  that  the  mistake  in  the 
township    and    range    numbers    would  be- 
regarded  as  the  result  of  inadvertence  and 
mistake,  and  the  reference  to  the  barn  as  con- 
trolling, upon  the  principle  that  where  more 
than  one  description  is  given,  and  there  is  a 
discrepancy,  that  description  will  be  adhered 
to  as  to  which  there  is  the  least  likelihood  that 
a  mistake  could  be  committed,  and  that  will 
be  rejected  in  regard  to  which  mistakes  are 
more  apt  to  be  made.    Everett  v.  Continental 
Ins.  Co.,  21  Minn.  76. 

General  Words  Restricted.  —  The  policy  cov- 
ered the  plaintiff's  barn,  live  stock,  granary, 
wagon  house,  and  grain  therein,  or  in  stack- 
The  application   described   the   property  as 
being  in  the  town  of  Chester,  and  described 
the  land  by  section  and  range.    The  plaintiff 
afterwards  purchased  land  in  another  section, 
but  in  the  town  of  Chester,  and  raised  thereon 
the  grain  which  was  destroyed.    It  was  held 
that  the  plaintiff  was  entitled  to  recover,  and- 
that  the  only  limitation  in  the  policy,  with  re- 
gard to  grain  in  stacks,  was  that  it  should  be 
in  the  town  of  Chester,  the  section  and  range 
numbers  being  used  only  to  identify  the  build- 
ings mentioned.    Sawyer  v.  Dodge  County 
Mut.  Ins.  Co.,  37  Wis.  503- 

3.  Rejection  of  False  Description.  —  Where  in  a. 
policy  the  property  insured  was  described  as  a 
"  dwelling  occupied  by  him  [the  insured], 
situate  southwest  corner  Second  and  Vine 
streets,  Leavenworth,  Kansas,"  and  a  "  frame 
barn  in  rear  of  same,"  and  it  appeared  that 
the  agent  knew  the  house  well,  but  sim- 
ply made  a  mistake  in  writing  "  Vine  "  instead 
of  "  Elm  "  street,  it  was  held  that  the  case  was 
one  merely  of  repugnant  calls,  not  of  entire 
misdescription,  and  that  a  recovery  could  be 
had  on  the  policy.  "  The  contract,"  said  the 
court,  by  Brewer,  J.,  "  is  not  void  for  uncer- 
tainty, nor  is  there  any  need  of  applying  for  a 
reformation  of  the  contract,  provided  it  ap- 
pear either  from  the  face  of  the  instrument 
or  extrinsic  facts,  which  is  the  true  and  which 
the  false  description.  Falsa  demonstrate  non 
nocet  cum  de  corpore  constat."  American  Cent. 
Ins.  Co.  v.  McLanathan,  n  Kan.  533-  See  also 
Hatch  v.  New  Zealand  Ins.  Co.,  67  Cal.  122. 

If  there  is  enough  in  the  description  to  cor- 
rect by  construction  a  mistake  in  the  number 
of  the  block  insured,  the  false  part  does  not 
affect  the  validity  of  the  contract.  Home  Ins., 
etc.,  Co.  v.  Lewis,  48  Tex.  622;  Texas  Banking, 
etc.!  Co.  v.  Stone,  49  Tex.  4. 

In  Heath  v.  Franklin  Ins.  Co.,  1  Cush. 
(Mass.)  257,  a  building  was  described  in  the 
policy  as  "  situate  at  the  corner  of  Charles 
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(b)  Particular  Designation  —  In  a  Certain  Building.  —  Thus  a  policy  upon  chattels 
contained  in  a  certain  building  covers  them  only  while  there,1  and  will  not 
operate  if  they  are  in  another,  though  adjacent,  building,3  even  if  removed 


Btreet  and  the  Western  avenue,  in  Boston. 
A  cabinet  maker's  shop  is  in  the  building." 
It  was  held  that  the  latter  words  [might  be  re- 
jected, and  the  policy  would  attach  to  the 
building  which  it  was  intended  to  insure, 
.  though  there  was  no  such  shop  therein, 
i  In  Yonkers,  etc.,  F.  Ins.  Co.  v.  Hoffman  F. 
Ins.  Co.,  6  Robt.  (N.  Y.)  316,  the  policy  de- 
scribed the  premises  as  "  contained  in  Mc- 
Henry's  yard,  situate  on  the  south  side  of 
Dickerson  street,  east  of  Front  street,  between 
Mead  and  Arch  streets."  The  complaint 
alleged  that  the  property  was  situated  between 
Mead  and  Ash  streets.  It  was  held  that  as 
.  the  properly  was  sufficiently  designated  by  the 
rest  of  the  description,  the  variance  between 
"Arch  "  and  "Ash  "  streets  was  immaterial. 

1.  Property  Described  as  in  Certain  Building.  

Where  property  is  insured  "  while  located  as 
described  herein,  and  not  elsewhere,"  the  loca- 
tion is  a  warranty.    Bahr  v.  National  F  Ins 
Co.,  80  Hun  (N.  Y.)  309. 

A  policy  on  stock  "  contained  in  "  a  certain 
building  covers  only  the  stock  in  the  building. 
North  American  F.  Ins.  Co.  v.  Throop,  22 
Mich.  146,  7  Am.  Rep.  638;  Maryland  F.  Ins. 
Co.  v.  Gusdorf,  43  Md.  506,  5  Ins.  L.  J.  384. 

The  phrase  "  contained  in  the  two-story 
frame  building  occupied  by  the  assured  as  a 
chair  manufactory  "  restricts  the  insurance  to 
property  in  that  identical  building,  and  ex 
eludes  all  in  other  adjacent  buildings,  though 
used  by  the  assured  in  the  manufacture  of 
chairs.  Liebenstein  v.  yEtna  Ins.  Co.,  45  111. 
303.  See  also  Harris  v.  Royal  Canadian  Ins. 
Co.,  53  Iowa  236. 

A  firm  took  out  a  policy  of  insurance  upon 
merchandise  contained  in  a  "  new  frame  barn, 
wagon  and  wareroom,"  situated  in  an  alley 
and  occupied  as  a  warehouse,  and  subse- 
quently erected  a  brick  addition  to  its  store- 
room, requiring  the  removal  of  a  part  of  the 
barn.  It  was  held  that  no  recovery  could  be 
had  for  any  loss  of  goods  in  the  new  brick 
building  or  extension  of  the  storeroom,  and 
if  at  all,  only  for  those  contained  in  the  frame 
barn  and  wareroom  as  originally  erected  and 
insured.  Lycoming  County  Ins.  Co.  v.  Upde- 
graff,  40  Pa.  St.  311. 

In  English  v.  Franklin  F.  Ins.  Co.,  55  Mich. 
273,  54  Am.  Rep.  377,  one  clause  of  a  policy 
insured  household  goods,  furniture,  clothing, 
etc.,  contained  in  a"  two-story  frame  dwelling 
house  and  additions,  occupied  as  a  residence," 
and  in  another  clause  insured  horses,  buggies, 
hay,  etc.,  and  barn  tools.  It  was  held  that 
the  insured  could  not  recover  for  the  loss  of 
household  goods  by  the  burning  of  the  barn, 
into  which  thev  had  been  removed  on  account 
of  a  previous  fire  in  the  dwelling  house.  See 
also  Hews  v.  Atlas  Ins.  Co.,  126  Mass.  389. 

Where  a  communication  had  been  effected 
between  a  store  which  contained  the  insured 
goods  and  an  adjoining  store,  then  hired  by 
the  assured  for  the  purposes  of  the  business, 
and  the  policy  was  indorsed,  "  The  communica- 
tion made  with  adjoining  stores  does  not  prej- 
udice this  insurance,"  it  was  held   that  the 


indorsement  did  not  operate  to  extend  the  in- 
surance so  as  to  cover  any  goods  in  such  ad- 
joining store,  and  parol  evidence  was  not 
admitted  to  show  that  the  parties  intended 
that  it  should  do  so.  Liddle  v.  Market  F  Ins 
Co.,  4  Bosw.  (N.  Y.)  179,  affirmed  29  N  y' 
184. 

A  policy  was  issued  on  property  situated 
in  the  chambers  of  R.,  A.  &  Co.,  in  stone, 
brick  and  iron  building  No.  117  F.  street. " 
The  chambers  of  the  insured  extended  over 
the  upper  floors  of  four  buildings,  owned  by- 
different  persons.  Three  of  these,  built  at  the 
same  time,  were  together  known  as  the  F 
building,  and  the  public  entrance  to  the  chaml 
bers  of  the  insured  in  them  was  at  117  F. 
street.  The  fourth  building  was  built  later' 
and  was  known  as  the  M.  building.  It  was 
held  that  the  policy  covered  the  goods  in  the 
chambers  in  the  first  three,  but  not  those  in 
the  fourth  building.  Sampson  v.  Security  Ins 
Co.,  133  Mass.  49. 

Where  insurance  was  upon  a  buggy  "  situ- 
ate in  a  frame  shed  "  described,  and  the  place 
of  storage  was  afterwards  changed  without 
the  insurer's  consent,  it  was  held  that  no  re- 
covery could  be  had.  Phoenix  F.  Ins  Co  v 
Vorhis,  1  Ohio  Cir.  Ct.  Rep.  326,  1  Ohio  Cir 
Dec.  180. 

Goods  were  insured  in  No.  319,  but  before 
the  renewal  an  extension  had  been  made  to 
No.  315,  where  some  of  the  goods  were  placed 
of  which  fact  the  agent  knew.    The  policy 
being  renewed  in  the  terms  of  the  old  one  it 
was  held  that  it  did  not  cover  the  goods  in  No 
315.    Citizens  Ins.,  etc.,  Co.  v.  Lajoie,  Mon- 
treal L.  R.  4  Q.  B.  362.    See  also  Citizens' 
Ins.  Co.  v.  Rolland,  1  Leg.  N.  (Quebec)  604 
reversing  21  L.  C.  Jur.  262;  Rolland  v.  North 
British,  etc.,  Ins.  Co.,  14  L.  C.  Jur.  69. 

2.  Goods  Destroyed  While  in  Separate  Building 
Not  Covered.  —  Harris  v.  Royal  Canadian  Ins. 
Co.,  53  Iowa  236,  9  Ins.  L.  J.  525.  In  this 
case  property  insured  as  being  "  in  the  one- 
story  frame  building  situated,"  etc.,  was  re- 
moved to  another  answering  to  the  same 
description  about  thirty  feet  distant  from  that 
which  was  first  insured,  and  afterwards  was 
there  destroyed  by  fire.  It  was  held  that  the 
loss  was  not  within  the  policy,  as  the  language 
used  in  describing  the  situation  was  to  be  re- 
garded as  a  warranty  not  only  that  the  prop- 
erty was  in  a  certain  building,  but  that  it 
would  continue  to  remain  there. 

A  minister's  library  insured  "  while  con- 
tained in  the  two-story  brick  and  frame  dwell- 
ing house  "  situated  at  a  certain  place  was 
destroyed  while  at  a  chapel,  separate  and 
some  feet  from  the  dwelling.  The  company 
was  held  not  liable,  though  the  property  was 
then  in  its  ordinary,  necessary,  and  con- 
venient use.  Green  v.  Liverpool,  etc.,  Ins. 
Co.,  91  Iowa  615. 

Where  a  hay  press  was  insured  as  "  in  build- 
ings on  premises."  and  was  destroyed  thirty 
feet  from  the  building,  it  was  held  not  to  be 
protected  by  the  policy.  Phoenix  Ins.  Co.  v. 
Stewart,  53  111.  App.  273. 
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but  temporarily1  for  making  repairs.2  A  policy  on  goods  "  contained  in 
letter  C,  Patterson  stores,"  does  not  include  those  in  "  letter  A."  3 

Wearing  Apparel  insured  as  located  in  a  certain  building  is  not  protected  if 
permanently  removed,4  especially  to  another  city  where  the  owner  is  then 
residing.5  But  recovery  was  allowed  where  such  apparel  was  damaged  while 
in  use, 'though  not  at  the  building  named.6 

Live  Stock  and  Farm  Produce.  — A  policy  insuring  horses  "  on  premises,  hay 
"  in  stacks,"  and  farming  utensils  "  in  buildings  on  premises,"  does  not  cover 
such  property  if  destroyed  a  long  distance  therefrom.7  Nor  is  a  horse  thus 
insured  covered  by  the  policy  while  in  pasture.8  Nor  does  a  policy  on  con- 
tents of  a  certain  described  granary  or  grain  in  stacks  on  the  farm  insure  grain 
stored  in  another  building  9 


1.  Rule  Holds  though  Goods  Removed  but  Tem- 
porarily. —  Wildey  v.  Farmers'  Mut.  F.  Ins. 
Co.,  52  Mich.  4+6.  In  this  case  the  subject  of 
insurance  was  "  personal  farm  property  in 
buildings  and  on  farm,"  and  the  loss  occurred 
in  a  hotel  barn  within  one  hundred  feet  of 
other  buildings,  which  was  also  forbidden  by 
the  company's  by-laws  and  by  the  state  stat- 
ute. As  to  the  latter  fact  the  court  said:  "We 
do  not  think  there  can  be  an  implied  liability 
in  any  case  where  an  express  undertaking  is 
forbidden." 

2.  Removal  for  Repairs.  —  Mawhinney  v. 
Southern  Ins.  Co.,  98  Cal.  184.  In  this  case  a 
harvesting  machine,  insured  "  while  located 
and  contained  as  described  herein,"  and 
"  operating  in  the  grain  fields  and  on  transit 
from  place  to  place  in  connection  with  harvest- 
ing," was  taken  from  its  place  of  storage  to  a 
blacksmith  shop  for  repairs,  preparatory  to  re- 
moval to  the  fields  for  use,  and  was  there 
burned.  It  was  held,  Patterson,  J.,  dissent- 
ing, that  the  loss  was  not  within  the  policy. 

A  policy  upon  a  livery  stable  and  carriages, 
stages,  hacks,  etc.,  contained  therein  does  not 
cover  the  loss  by  fire  of  a  hack  in  a  repair  shop 
on  another  street,  about  one-eighth  of  a  mile 
distant,  to  which  it  had  been  removed  without 
the  knowledge  or  consent  of  the  insurer. 
Bradbury  v.  Fire  Ins.  Assoc.  of  England,  80 
Me.  396,  6  Am.  St.  Rep.  219.  The  court  said: 
■"  The  general  rule  stated  by  text  writers  and 
held  by  the  general  current  of  decided  cases  is 
that  [the]  place  where  the  personal  property 
insured  is  kept  is  of  the  essence  of  the  con- 
tract, as  by  that  the  character  of  the  risk  is 
largely  determined,  and  the  property  is  cov- 
ered by  the  policy  only  while  in  the  place  de- 
scribed." Compare  Niagara  F.  Ins.  Co.  v. 
Elliott,  85  Va.  962,  17  Am.  St.  Rep.  115. 

Where  personal  property  was  insured 
"  while  contained  in  "  a  certain  dwelling, 
"'  occupied  the  year  around,"  the  jurors  were 
instructed  that  the  building  must  answer  to 
the  description,  and  their  attention  was  di- 
rected to  the  fact  that  the  family  in  charge 
had,  some  months  previous  to- the  fire,  lived 
in  an  adjacent  building.  Ring  v.  Phcenix 
Assur.  Co.,  145  Mass.  426. 

3.  Bryce  v.  Lorillard  F.  Ins.  Co.,  55  N.  Y. 
240,  14  Am.  Rep.  249,  46  How.  Pr.  (N.  Y.) 
498,  holding  also  that  where  the  evidence 
showed  that  the  defendant  or  its  agent  never 
intended  to  insure  anything  else  than  the  prop- 
erty in  "  letter  C  "  the  contract  could  not  be 
reformed.  Compare  Hartford  F.  Ins.  Co.  v. 
Farrish,  73  111.  166. 
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4.  Wearing  Apparel  "  Contained  in  "  a  Certain 
House.  —  An  insurance  policy  on  household 
furniture  and  wearing  apparel  "  contained  in  " 
a  certain  house  is  a  warranty  which  is  not 
broken  by  a  temporary  removal  in  the  custom- 
ary use,  but  a  permanent  removal  is  a  breach. 
The  words  "  contained  in  "  are  not  merely  de- 
scriptive, but  from  the  nature  of  the  contract 
are  a  warranty,  since  it  is  manifest  that  the 
terms  of  the  insurance  are  regulated  by  the 
location.  Lyons  v.  Providence  Washington 
Ins.  Co.,  14  R.  I.  109,  51  Am.  Rep.  364,  12  Ins. 
L.  J.  188,  reversing  13  R.  1.  347- 

5.  Effect  of  Removal  for  Long  Journey.  —  Wear- 
ing apparel  was  insured  "  contained  in  "  a 
building  in  Chicago.  The  owner  afterwards 
arranged  to  reside  a  part  of  the  time  in 
Ottawa,  to  which  place  a  part  of  the  apparel 
was  removed.  A  fire  destroyed  the  clothing 
while  there.  It  was  held  that  the  removal  was  , 
not  such  a  temporary  one  as  the  parties  might 
be  reasonably  said  to  have  in  view,  nor  was 
the  place  of  deposit  as  described  in  the  policy 
continued  after  the  visit  to  Ottawa;  and  also 
that  the  ordinary  use  of  clothing  did  not  in- 
clude the  use  involved  in  long  journeys  or  long 
visits,  during  which  the  goods  might  be  exposed 
to  risks  that  the  insurer  would  not  have  been 
disposed  to  insure.  Towne  v.  Philadelphia  F. 
Assoc.,  27  111.  App.  433.  18  Ins-  L-  J-  l6°- 

6.  Apparel  Damaged  While  in  Ordinary  Use 
Covered.  —  Longueville  v.  Western  Assur.  Co., 
51  Iowa  553,  33  Am.  Rep.  146. 

Clothing  at  Shop  for  Repairs.  —  Under  a  sim- 
ilar policy  a  sealskin  dolman  was  held  to  be 
covered  while  at  a  fur  store  for  repairs. 
Noyes  v.  Northwestern  Nat.  Ins.  Co.,  64  Wis. 
415,  54  Am.  Rep.  631,  15  Ins.  L.  J.  57- 

7.  Live  Stock  and  Farm  Produce.  —  Lakings  v. 
Phcenix  Ins.  Co.,  94  Iowa  476. 

8.  Horse  at  Pasture.  —  Haws  v.  St.  Paul  F.  & 
M.  Ins.  Co..  130  Pa.  St.  113.  In  this  case  the 
policy  was  upon  a  barn  and  its  contents,  and 
specifically  insured  horses,  "  all  contained  in 
above-described  barn,"  and  provided  further 
that  it  did  not  "  cover  or  insure  personal  prop- 
erty of  any  kind  while  removed  from  the  par- 
ticular building  herein  described,  or  kept  or 
used  in  any  other  place  or  location,  unless 
otherwise  specified  in  the  policy."  A  written 
clause  covered  "  loss  or  damage  by  lightning 
whether  fire  ensues  or  not." 

9.  Grain  in  Stacks.—  Benton  v.  Farmers  Mut. 
F.  Ins.  Co.,  102  Mich.  281,  the  court  saying: 
"  The  term  '  stack  '  has  a  well-defined  mean- 
ing, and  cannot  be  said  to  include  grain  in  a 
mow  in  a  barn." 
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>  Engines  and  Cars.  —  Engines  and  cars  while  on  the  road,  but  which  were 
insured  as  in  the  car  house,  are  not  protected.1 

Threshing  Machine.  —  But  where  a  threshing  machine  was  insured  while  "  in 
use,    and  it  was  destroyed  while  standing  idle,  recovery  was  allowed.2 

(c)  Qualifications  of  Eule.  —  But  the  application  of  the  foregoing  rules  must  be 
made  with  some  regard  to  the  character  of  the  insured  property  and  the 
necessities  of  the  business  in  which  it  is  employed.3 

Illustrations.  —  Thus,  where  the  property  is  of  such  a  kind  that  it  must  be 
kept  in  constant  use,  or  if  it  is  of  necessity  in  frequent  need  of  repairs  the 
words  "  contained  in  "  are  held  to  designate  merely  the  usual  place  of  deposit 
when  not  in  use;  and  hence  an  insurance  policy  on  carriages  covers  them 
while  at  a  shop  for  repairs.4  Animals  killed  in  a  different  place  from  that  in 
which  the  policy  described  them  as  located  have  been  held  to  be  covered  by 
it.  Where  a  policy  insured  a  pipe-line  company  on  oil  in  a  tank  on  a  certain 
tract,  and  a  flood  carried  the  tank  a  long  distance  away,  but  left  it  on  the 


Hay  in  Stack  on  Distant  Part  of  Land  Covered. 

—  Where  the  policy  included  stables  and  "  hay 
therein  and  in  stack,"  and  designated  the 
property  as  being  in  the  possession  of  the  in- 
sured, who  was  referred  to  as  residing  on  the 
land  described,  it  was  held  to  cover  hay  in 
stack  two  miles  distant  from  ihe  residence  and 
separate  from  the  designated  land.  Soli  v. 
Farmers'  Mut.  Ins.  Co.,  51  Minn.  24. 

1.  Engines  and  Cars.  —  Annapolis,  etc.,  R. 
Co.  v.  Baltimore  F.  Ins.  Co.,  32  Md.  37,  3  Am. 
Rep.  112. 

2.  Threshing  Machine  "in  Use."— Minneapolis 
Threshing  Mach.  Co.  v.  Firemen's  Ins.  Co.,  57 
Minn.  35,  47  Am.  St.  Rep.  572.  The  only 
question  in  this  case  was  as  to  the  construc- 
tion of  the  words  "  in  use  "  within  the  mean- 
ing of  the  policy.  The  engine  and  separator 
had  been  used  in  threshing  during  September, 
but  for  two  weeks  prior  to  the  fire.  On 
October  I  the  engine  had  been  fired,  and  it 
had  been  used  as  a  traction  engine  to  draw 
the  separator  to  the  country  preparatory  to  the 
intended  use  two  days  later.  The  property 
was  left  standing  about  ten  rods  from  the 
farm  house  and  some  fifteen  rods  from  the 
stacks  of  grain  intended  to  be  threshed. 

3.  Character  of  Property  and  Necessities  of  Trade 
Considered  —  Iowa.  —  Longueville  v.  Western 
Assur.  Co.,  51  Iowa  553,  33  Am.  Rep.  146; 
Harris  v.  Royal  Canadian  Ins.  Co.,  53  Iowa 
236;  McCluer  v.  Girard  F.  &  M.  Ins.  Co.,  43 
Iowa  349,  22  Am.  Rep.  249;  Peterson  v.  Mis- 
sissippi Valley  Ins.  Co.,  24  Iowa  494,  95  Am. 
Dec.  748. 

Minnesota.  —  Holbrook  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  25  Minn.  229;  De  Graff  v.  Queen 
Ins.  Co.,  38  Minn.  501;  Boright  v.  Springfield 
F.  &  M.  Ins.  Co..  34  Minn.  352. 

Pennsylvania.  —  Western,  etc..  Pipe  Lines  v. 
Home  Ins.  Co.,  145  Pa.  St.  346,  21  Ins.  L.  J. 
24;  American  Gent.  Ins.  Co.  v.  Haws,  (Pa. 
1887)  11  Atl.  Rep.  107;  Haws  v.  Philadelphia 
F.  Assoc.,  114  Pa.  St.  431. 

Rhode  Island.  —  Lyons  v.  Providence  Wash- 
ington Ins.  Co.,  14  R.  I.  109,  51  Am.  Rep. 
364. 

Virginia.  —  Niagara  F.  Ins.  Co.  v.  Elliott, 
85  Va.  962,  17  Am.  St.  Rep.  115. 

Wisconsin.  —  Noyes  v.  Northwestern  Nat. 
Ins.  Co.,  64  Wis.  415,  54  Am.  Rep.  631. 

4.  Character  of  Articles   Limits  Meaning  of 

124 


"Contained  in."  —  Niagara  F.  Ins.  Co  v 
Elliott,  85  Va.  962,  17  Am.  St.  Rep.  115.  The 
policy  in  this  case  described  the  property  as 
"  carriages,  buggies,  hacks,  and  harness,  their 
own  or  sold,  until  removed,  contained  in  "  a 
certain  building  described  as  "  occupied  as  a 
livery  and  sales  stable."  The  court  said: 
"  Where  merchandise  kept  in  stock,  or  car- 
riages kept  in  a  carriage  maker's  establish- 
ment for  sale,  are  insured,  there  is  nothing  in 
the  nature  of  the  property  to  indicate  that  it 
will  be  removed  before  it  is  sold,  and  hence 
the  insurer  may  be  supposed  to  have  under- 
written the  policy  upon  the  idea  that  the  prop- 
erty would  be  entitled  to  whatever  protection 
1he  character  of  the  building  and  its  situation 
might  afford,  and  that  it  should  be  exempt 
from  the  risks  incident  to  temporary  removals, 
or  to  the  use  of  the  property  at  other  than  the 
specified  place  of  location.  But  where  (he 
property  is  of  such  a  kind  that  it  must  be  kept 
in  constant  use.  and  therefore  of  necessity  be 
often  in  need  of  repairs,  no  room  for  such  an 
inference  can  exist;  and  in  such  a  case  we  are 
constrained  by  every  principle  applicable  to 
the  construction  of  contracts  of  this  kind  to 
hold  that  the  words  '  contained  in  '  were  used 
to  designate  the  usual  place  of  deposit  for  the 
property  when  not  in  use,  or  while  being  pre- 
pared for  use."  To  the  same  effect  is  McCluer 
v.  Girard  F.  &  M.  Ins.  Co.,  43  Iowa  349,  22 
Am.  Rep.  249.  But  compare  Bradbury  v  Fire 
Ins.  Assoc.  of  England,  80  Me.  396,  6  Am.  St. 
Rep.  219. 

5.  Principle  Applies  to  Insurance  of  Animals.  — 

In  Holbrook  v.  St.  Paul  F.  &  M.  Ins.  Co.,  25 
Minn.  229,  8  Ins.  L.  J.  789,  certain  mules  were 
insured  as  "  contained  in  "  a  certain  barn,  and 
were  destroyed  while  they  were  at  a  different 
place,  being  used  for  ploughing,  and  there 
stabled  in  a  shed.     Recovery  was  allowed. 

Where  a  horse,  insured  as  contained  in  a 
barn,  is  killed  by  lightning  while  in  pasture, 
the  insurer  is  liable.  American  Cent.  Ins.  Co. 
v.  Haws,  (Pa.  1887)  11  Atl.  Rep.  107;  Haws  v. 
Philadelphia  F.  Assoc.,  114  Pa.  St.  431,  where 
the  court  said:  "  In  an  insurance  upon  such 
personal  property  as  household  goods  or  a 
stock  of  merchandise,  the  words  '  contained  in 
a  '  particular  building  would  seem  to  imply 
that  the  property  insured  should  remain  in 
such  building.  *  *  *  But  it  is  not  so  with 
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same  tract  the  oil  still  remaining  in  the  tank,  recovery  was  allowed  for  a  loss 
by  fire  happening  at  the  latter  place.1  And  so  where  wearing  apparel  was 
destroyed  while  in  use  or  at  another  place  for  repairs.2 

Comprehensive  Designation  of  Place.  —  If  the  location  of  the  property  IS  designated 
bv  a  general  description  or  in  comprehensive  terms,  the  policy  attaches  to  the 
property  anywhere  within  the  place  as  described.  Thus,  a  policy  upon 
machinery  in  a  certain  building  covers  all  machinery  anywhere  therein, *  and 
one  upon  goods  "  contained  in  the  third  story  "  covers  them  when  removed 
to  another  room  in  the  same  story.4 

Goods  in  Building  Described  by  Particular  Name,  Description,  or  Street  Number.  —  A  policy 
upon  goods  in  a  building  known  by  a  particular  name  or  description  covers 
all  within  any  and  all  buildings  thus  known,  although  not  therein  when  the 
policy  was  issued.5  The  same  is  true  where  the  building  is  known  by  a  cer- 
tain street  number,6  and  even  though  it  is  erected  after  the  issuance  of  the 

P01  consent  and  Waiver.  —  Where  permission  is  given  for  the  removal  of  goods 
insured  and  those  to  the  value  of  the  policy  are  removed,  the  insurance 
attaches  to  such,  but  does  not  cover  those  left  behind.8  Until  removal, 
however,  the  insurers  are  liable  at  the  original  place.9    Where  a  policy  is 


a  man's  horse.  It  is  of  no  use  to  him  if  kept 
in  a  stable."  To  the  same  effect  is  De  Graff  v. 
Queen  Ins.  Co.,  38  Minn.  501,  8  Am.  St.  Rep. 
•685.  See  also  Boright  v.  Springfield  F.  &  M. 
Ins.  Co.,  34  Minn.  352;  Peterson  v.  Mississippi 
Valley  Ins.  Co.,  24  Iowa  494,  95  Am.  Dec. 
748. 

1.  Oil  Tank  Removed  by  Flood.  —  Western, 
etc.,  Pipe  Lines  v.  Home  Ins.  Co.,  145  Pa.  St. 
346. 

2.  Clothing.  —  Longueville  z\  Western  Assur. 
•Co.,  51  Iowa  553.  33  Am.  Rep.  146:  Noyes  v. 
Northwestern  Nat.  Ins.  Co.,  64  Wis.  415,  54 
Am.  Rep.  631.  . 

3.  Place  Comprehensively  Designated.  —  In 
Meadovvcraft  v.  Standard  F.  Ins.  Co.,  61  Pa. 
St.  91,  the  policy  was  issued  on  "  machinery, 
consisting  of  cards,  mules,  pickers,  shafting," 
etc.,  "  all  contained  in  the  first  story  of  a  four- 
story  and  basement  brick  slate-roof  building." 
The  pickers  were  in  a  one-story  brick  building 
joining  the  main  building,  and  on  a  level  with 
the  mill  floor,  separated  from  the  building  by 
a  large  iron  door.  The  picker  room  was  built 
at  the  same  time  the  main  building  was  built, 
and  a  person  could  go  through  the  mill  to 
where  the  pickers  were,  and  unless  well  ac- 
quainted with  the  building  would  not  know  he 
was  going  from  one  building  to  the  other. 
The  company's  agent  was  aware  of  these  facts 
when  the  insurance  was  effected.  Recovery 
was  allowed.  . 

4.  Eemoval  to  Another  Place  Comprehended  m 
Same  General  Description.  —  West  v.  Old  Colony 
Ins.  Co.,  9  Allen  (Mass.)  316-  Insurance  on 
stock  "  contained  in  "  a  chair  factory  was  held 
to  include  not  only  the  goods  in  the  main 
building,  where  the  manufacturing  was  done, 
but  those  in  the  engine  building,  which  was 
appurtenant  and  connected  by  platform  and 
belting  from  the  engine  room  to  machinery  in 
the  main  building,  both  buildings  being  nec- 
essary to  constitute  a  factory.  Liebenstein  v. 
Baltic  F.  Ins.  Co.,  45  111.  301;  Liebenstein  v. 
Metropolitan  Ins.  Co.,  45  111.  305. 

Goods  in  a  "  first  story  and  basement  "  are 
insured  though  all  are  removed  to  the  base- 
ment and  the  risk  is  thereby  increased.  Plin- 
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original 

sky  v.  Germania  F.  &  M.  Ins.  Co.,  32  Fed. 
Rep.  47- 

5.  Building  Described  by  Particular  Name.  —  A 

policy  on  goods  in  "  the  brick  building  situate 
on  Main  street  in  Cambridgeport,  Mass., 
known  as  Davenport  &  Co.'s  car  factory,"  was 
held  to  apply  to  goods  situate  in  a  wing  built 
against  the  rear  of  the  main  building,  and  not 
on  Main  street,  and  which  had  an  opening 
through  the  wall  into  the  main  building,  less 
than  three  feet  square,  and  usually  closed  by 
an  iron  door,  if  both  the  rear  and  main  build- 
ing were  used  as  a  car  factory  and  were  known 
as  D.  &  Co.'s  car  factory.  Blake  v.  Exchange 
Mut.  Ins.  Co.,  12  Gray  (Mass.)  265. 

In  Fair  v.  Manhattan  Ins.  Co.,  112  Mass. 
320,  the  policy  described  the  property  as  a 
"  stock  of  dry  goods,  etc.,  contained  in  the 
frame  building  known  as  Hunt  building." 
At  the  time  when  the  policy  was  issued  the 
main  floor  of  the  building  was  divided  into 
three  stores,  the  plaintiff  occupying  one,  the 
others  being  occupied  by  other  persons.  At 
the  time  of  the  fire  the  plaintiff  occupied  the 
whole  of  the  main  floor,  having  removed  one 
partition  and  opened  a  door  into  the  other 
store.  The  court  said  that  the  words  of  the 
policy  include  all  three  stores,  and  there  is 
nothing  to  indicate  that  the  plaintiff  occupied 
or  intended  to  occupy  only  one  of  them,  or  that 
the  intention  of  the  parties  was  to  limit  the  risk 
to  goods  contained  in  the  store  occupied  at 
the  time  of  the  issuance  of  the  policy.  See 
also  West  v.  Old  Colony  Ins.  Co.,  9  Allen 
(Mass.)  316;  Storer  v.  Elliot  F.  Ins.  Co.,  45 
Me.  175. 

6.  Description  by  Street  Number.  —  Westfield 
Cigar  Co.  v.  Insurance  Co.  of  North  America, 
165  Mass.  541.  „  XT    T  . 

7.  Trade  Ins.  Co.  v.  Barracliff,  45  N.  J.  L. 
543,  46  Am.  Rep.  792. 

8.  Goods  Removed  with  Consent  Covered.  —  Mc- 
Clure  v.  Lancashire  Ins.  Co.,  6  Ir.  Jur.  N.  S. 
63,  in  which  case  a  power  was  also  given  to 
substitute  a  different  repository  for  the  one 
named. 

9.  Kunzze  v.  American  Exch.  F.  Ins.  Co., 
41  N.  Y.  412. 
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renewed  with  knowledge  of  removal,  the  goods  are  still  covered  by  it  1 

Estoppel  —  And  where  the  location  of  personal  property  is  misdescribed 
by  the  fault  of  the  agent,  without  the  knowledge  of  the  insured,  the  company 
is  estopped  to  plead  the  misdescription  as  a  defense  2 

b.  THE  RISK -(I)  What  Is  Included '-(a)  Whether  Actual  Ignition  Necessary. - 
In  some  of  the  text  books  and  early  cases  on  the  subject  the  statement 
appears  that  there  can  be  no  loss  by  fire,  within  the  meaning  of  the  poTcv 
unless  there  has  been  actual  ignition  of  the  subject-matter  of  the  insurance  * 
But  the  doctrine  thus  advanced  has  been  overturned  by  later  decisions,  and  it 
is  recogmzed  that  as  the  policies  now  stand  they  include  cases  where  there 
has  been  no  actual  ignition.*  Thus,  where  insured  buildings  are  blown  up 
under  the  direction  of  the  public  authorities  to  prevent  the  spread  of  a  con- 
siderable conflagration  in  progress,  the  insurers  are  liable  for  the  loss  5 
Where,  however  heat  is  the  loss  for  which  indemnity  is  claimed,  it  is  held 
that  it  must  be  of  a  sufficiently  high, degree  to  cause  ignition  « 

(b)  Whether  Lightning  included.  —  Damage  caused  by  lightning  without  any 

t?o^dU?10A1SHn0tKC°Tv,ed  hJ  the  ?rdinary  fire  P01^'  unless  expressly  men3; 
tioned  »  And  where  the  charter  of  a  mutual  company  authorizes  insurance 
against  fire  alone,  a  by-law  referred  to  in  the  policy  which  recognizes  injuries 
by  lightning  as  one  of  the  risks  assumed  imposes  no  obligation  to  pay  for  such 


injuries. 

1.  Effect  of  Renewal  with  Knowledge  of  Re- 
moval. —  Ludvvig  v.  Jersey  City  Ins.  Co.,  48  N 
Y.  379,  8  Am.  Rep.  556. 

2.  Misdescription  Due  to  Agent.  —  Phenix  Ins. 
Co.  v.  Allen,  109  Ind.  273. 

3.  Ignition  Declared  Essential.  —  "  Unless, 
therefore,  there  be  actual  ignition,  and  the  loss 
be  the  effect  of  such  ignition,  the  insurers  are 
not_  liable.  Not  that  the  identical  property  to 
which  the  damage  occurred  should  be  con- 
sumed, or  even  ignited,  but  there  must  be  a 
fire  or  burning  which  is  the  proximate  cause 
of  the  loss.  It  is  immaterial  how  intense  the 
heat  maybe;  unless  it  be  the  effect  of  igni- 
tion, it  is  not  within  the  terms  of  the  policy." 
Babcock  v.  Montgomery  County  Mut.  Ins. 
Co.,  6  Barb.  (N.  Y.)  643.  See  also  Babcock  v. 
Montgomery  County  Mut.  Ins.  Co.,  4  N.  Y. 
326;  Millaudon  v.  New  Orleans  Ins.  Co.,  4  La." 
Ann.  15,  50  Am.  Dec.  550. 

The  leading  case  of  Austin  v.  Drewe,  6 
Taunt.  436,  1  E.  C.  L.  441,  is  often  cited  by  the 
older  text  writers  in  support  of  this  proposi- 
tion, but  neither  the  facts  nor  the  language 
used  by  the  judges  will  justify  such  an  infer- 
ence. The  court  denied  a  recovery  for  dam- 
age caused  by  overheating,  but  the  fact  of  the 
mismanagement  or  negligence  of  the  plaintiff 
in  allowing  that  result  seems  to  have  been 
quile  as  much  in  the  mind  of  the  court  as  the 
absence  of  ignition.  See  the  comments  of  Mr. 
Justice  Trumbull  upon  this  case  in  Case  v 
Hartford  F.  Ins.  Co.,  13  111.  676. 

4.  Modern  Doctrine  —  Ignition  Not  Necessary. 
—  "The  doctrine  that  insurance  against  fire 
only  covered  damage  resulting  from  actual 
ignition  is  long  since  exploded."  Bales- 
tracci  v.  Firemen's  Ins.  Co.,  34  La  Ann 
844. 

"Loss  or  Damage  Occasioned  by  Fire"  in  a 

policy  means  "  loss  or  damage  either  by  igni- 
tion of  the  article  consumed  or  by  ignition  of 
part  of  the  premises  where  the  article  is;  in 
the  one  case  there  is  a  loss,  in  the  other  a  dam- 
age, occasioned  by  fire."    Byles,  J.,  in  Everett 
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v  London  Assur.,  19  C.  B.  N.  S.  126,  ns  E 
C.  L.  126. 

"  Loss  hy  fire,  within  the  meaning  of  the 
policy,  will  embrace  all  loss  or  damage  of  the 
subject  of  the  insurance  which  resulted  di- 
rectly from  the  occurrence  of  the  fire.  There- 
fore, though  the  acid  [for  whose  loss  recovery 
was  sought]  was  wasted  by  the  crushing  of  the 
chamber,  if  the  building  fell  as  the  result  of  a 
fire  within  the  meaning  of  the  policy  the  loss 
would  be  fairly  covered  by  the  insurance  " 
Transatlantic  F.  Ins.  Co.  v.  Dorsey,  56  Md 
70,  40  Am.  Rep.  403.  See  also  American  Tow- 
ing Co.  v.  German  F.  Ins.  Co.,  74  Md.  25. 

5.  Buildings  Destroyed  to  Prevent  Spread  of  Fire 
Covered.  -  City  F.  Ins.  Co.  v.  Corlies,  21 
Wend.  (N.  Y.)  367,  34  Am.  Dec.  258;  Pentz  v 
-lEtna  F.  Ins.  Co.,  9  Paige  (N.  Y.)  568. 

6.  Heat  Must  Be  Sufficient  to  Cause  Ignition.  — 
Gibbons  v.  German  Ins.,  etc.,  Insi.,  30  111 
App.  263,  the  court  saying:  "  The  common 
understanding  of  the  word  '  fire  '  would  never 
include  heat  short  of  the  degree  of  ignition 
however  produced."  Compare  Austin  v 
Drewe,  6  Taunt.  436,  1  E.  C.  L.  441 

7.  Lightning  Not  Included.  —  Kenniston  7 
Merrimac  County  Mut.  Ins.  Co.,  14  N.  II.  341, 
40  Am.  Dec.  193,  the  court  saying:  "  If  the 
damage  was  from  lightning  without  any  com- 
bustion, it  is  clearly  not  within  the  terms  of 
the  contract  of  insurance,"  but  admitting  that 
a  loss  due  to  an  actual  fire  caused  by  lightning- 
was  covered.  See  also  Beakes  v.  Phoenix  Ins 
Co.,  71  Hun  (N.  Y.)  613,  24  N.  Y.  Supp.  544,' 
where  an  instruction  to  the  effect  that  if 
lightning  is  the  primary  cause  of  the  loss  a 
verdict  may  be  rendered  for  the  whole  damage 
was  treated  as  of  doubtful  soundness,  though 
the  judgment  was  not  reversed,  because  the 
verdict  had  evidently  been  based  upon  the 
finding  that  lightning  was  not  the  primary 
cause. 

8.  Authority  to  Insure  Against  Fire  Does  Not 
Confer  Authority  to  Insure  Against  Lightning  — 

Andrews  v.  Union  Mut.  F.  Ins.  Co.,  37  Me  256. 
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lightning  Expressly  Included.  -  In  the  later  policies,  however,  the  word  light- 
ning *  is  generally  used  to  denote  one  of  the  risks  insured  against.  At  first 
however,  the  language  employed  was"  fire  by  lightning  and  it  was  held 
tha*  these  words  would  not  make  the  insurer  liable  for  the  demolition  of  a 
building  by  lightning,  but  without  combustion.*  But.  the  later  forms  of  poli- 
cies expressly  declaring  the  insurer  liable  for  "  any  loss  or  damage  caused  by 
lightning  "  cover  any  of  the  known  facts  of  lightning,  and  not  merely  those 
which  result  from  ignition.3  A  fire  policy  with  the  lightning  clause  may  be 
so  worded  as  to  exempt  the  insurer  from  liability  if  the  insured  property  is 
removed.1  But  in  pursuance  of  general  principles  already  explained  a  light- 
ning  clause  on  horses  or  other  stock  "  contained  in  "  a  particular  building  has 
been  held  to  cover  them  while  at  pasture.5  _ 

(c)  Spontaneous  Combustion.  —  There  is  some  authority  for  the  view  that  the  fire- 
insurance  risk  includes  losses  from  spontaneous  combustion.6  But  a  somewhat 
different  doctrine  prevails  in  the  law  of  marine  insurance. 

Overheating.  —  As  a  rule,  a  policy  insuring  against  fire  does  not  cover  losses 
which  result  from  overheating  to  a  degree  less  than  the.  point  of  ignition 
But  where  the  brick  wall  of  a  building  became  so  heated  from  without  as  to 
set  fire  to  the  woodwork  within,  the  insurer  was  held  liable,  though  the  policy 
excepted  damage  from  fire  originating  in  the  building  proper^ 

(2)  Meaning  of  Direct  Loss  or  Damage  —  (a)  In  General.  -  The  new  standard 
fire  policy  purports  to  cover  only  "  direct  loss  or  damage  by  fire.  But 
this  is  new  in  phraseology  alone,  for  the  maxim  causa  proximo,  non  rernota, 
spectatur  has  long  been  applied  in  fire  insurance,10  though  the  phrase  proxi- 
mate cause  "  is  given  a  rather  wide  signification. 


1.  Lightning  Expressly  Mentioned.  —  See  Rich- 
ardson v.  German  Ins.  Co.,  89  Ky.  571,  where 
this  provision  of  the  policy  is  set  out  in  full. 
See  also  the  cases  cited  in  the  following  notes. 

2.  "  Fire  by  Lightning "  Requires  Combustion. 

—  Babcock  v.  Montgomery  County  Mut.  Ins. 
Co.,  4  N.  Y.  326,  affirming  6  Barb.  (N.  Y.)  637. 

3.  Clause  Covering  "  Any  Loss  or  Damage  Caused 
by  Lightning."  —  Spensley  v.  Lancashire  Ins. 
Co.,  5+  Wis.  433. 

4.  Removal.  —  Haws  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  130  Pa.  St.  113. 

5.  Policy  Construed  with  Reference  to  Subject- 
matter. —  Haws  v.  Philadelphia  F.  Assoc.,  114 
Pa.  St.  431.    See  supra,  this  section,  Location 

—  Qualifications  of  Rule. 

6.  Spontaneous  Combustion  Covered.  —  British 
American  Ins.  Co.  v.  Joseph,  9  L.  C.  Rep.  448. 
See  the  comments  on  this  case  in  Providence- 
Washington  Ins.  Co.  v.  Adler,  65  Md.  162,  57 
Am.  Rep.  314. 

7.  Spontaneous  Combustion  in  Marine  Insur- 
ance.—  Boyd  v.  Dubois,  3  Campb.  133;  Provi- 
dence Washington  Ins.  Co.  v.  Adler,  65  Md. 
162,  57  Am.  Rep.  314;  2  Arnould  on  Marine 
Ins.  (6th  ed.)  722;  2  Parsons  on  Marine  Ins. 
216.  See  also  the  title  Marine  Insurance. 
The  doctrine  of  these  authorities  is  that  spon- 
taneous combustion  arising  from  the  inherent 
vice  of  the  thing  insured  is  not  a  risk  within 
the  policy,  at  least  where  the  article  was 
placed  on  board  by  the  insured  in  an  improper 
condition.  None  of  the  authorities  cited  goes 
further  than  this  except  the  Maryland  deci- 
sion, and  in  that  case  the  application  of  the 
doctrine  to  fire  Insurance  is  left  open. 

8.  Overheating  Without  Ignition.  —  Austin  v. 
Drewe,  6  Taunt.  436,  1  E.  C.  L.  441;  Gibbons 
v.  German  Ins.,  etc.  Inst.  30  111.  App.  263. 


9.  Fire  from  Without  Igniting  Building  by 
Heating  Brick  Wall.  —  Sohier  v.  Norwich  F. 
Ins.  Co.,  11  Allen  (Mass.)  336. 

Damage  to  Bailee  by  Overheating  Furnace. 

—  Damage  to  a  steam  boiler  by  overheating 
from  furnace  fires  is  not  within  the  policy. 
American  Sowing  Co.  ■v.  German  F.  Ins.  Co., 
74  Md.  25.  .  _    ,  , 

10.  Fire  Must  Be  Proximate  Cause—  England. 

 Everett  v.  London  Assur.,  19  C.  B.  N.  S. 

126  115  E.  C.  L.  126;  Marsden  v.  City,  etc., 
Assur.  Co.,  L.  R.  1  C.  P.  232. 

United  Slates.  —  Mutual  Ins.  Co.  v.  Tweed, 
7  Wall.  (U.  S.)  44;  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  3S7. 

Connecticut.  —  Norwich,  etc.,  Transp.  Co.  v. 
Western  Massachusetts  Ins.  Co.,  34  Conn.  571. 

Illinois.  —  Case  v.  Hartford  F.  Ins.  Co.,  13 
111.  676. 

Massachusetts.  —  New  York,  etc.,  Despatch 
Express  Co.  v.  Traders',  etc.,  Ins.  Co.,  132 
Mass.  377,  42  Am.  Rep.  440. 

Michigan.—  Brady  v.  Northwestern  Ins.  Co.,. 
11  Mich.  425. 

Missouri.  —  Nave  v.  Home  Mut.  Ins.  Co., 

37  Mo.  430,  90  Am-  Dec-  394- 

New  York.  —  Tilton  v.  Hamilton  F.  Ins.  (-0. 

1  Bosw.  (N.  Y.)  369-       .  „     „  _ 

11.  Meaning  of  "Proximate  Cause." —  lne 

maxim  causa  proximo,  non  remota,  spectatur  is 
not  to  be  strictly  and  literally  construed,  but 
by  its  received  interpretation  embraces  conse- 
quential or  incidental  losses,  as  well  as  those 
which  are  direct  and  immediate."  Tilton  v. 
Hamilton  F.  Ins.  Co.,  1  Bosw.  (N.  Y.)  379- 
Application  of  Maxim  Depends  on  Special  Facts. 

 "  if  we  could  deduce  from  them  [the  cases. 

dealing  with  remote  and  proximate  causes]  the 
best  possible  expression  of  the  rule,  it  would 
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(b)  injury  by  Water.  —  Where  the  insured  property  is  damaged  by  water 
during  attempts  to  save  it  from  the  fire,  this  is  generally  regarded  as  resulting 
directly  from  the  fire  itself  and  thus  making  the  insurer  liable  1 

(c)  Injury  by  Removal.  —  Where  the  insured  property  is  damaged  while  being 
removed  from  the  scene  of  the  fire,  such  damage  is  generally  within  the  terms 
of  the  policy  and  renders  the  insurer  liable,*  though  there  is  authority  to  the 
contrary.-'  The  necessity  for  removal  is  to  be  determined  not  by  the  result 
alone,  but  by  the  circumstances  as  they  appear  to  the  parties  at  the  time  of 
the  fire.*  Some  of  the  later  policies  provide  that  in  case  of  loss,  or  damage 
by  removal,  the  parties  shall  each  bear  a  proportionate  part  thereof,  and  under 
such  policies  the  insurer  is  liable,  of  course,  only  for  its  proportion  8 

.  W  Thf,ft  a,1  ^'-Upon  a  principle  similar  to  that  just  discussed,  the  insurer 
is  generally  held  liable  for  theft  of  the  insured  property  during  the  fire.6  So 


remain  after  all  to  decide  .each  case  largely 
upon  the  special  facts  belonging  to  it,  and 
often  upon  the  very  nicest  discriminations." 
Miller,  J.,  in  Mutual  Ins.  Co.  v  Tweed  7 
Wall.  (U.  S.)  44.  '  7 

Successive  Causes.  —  When  one  of  several  suc- 
cessive causes  is  sufficient  to  produce  a  given 
effect,  for  example  to  cause  a  loss,  the  law  will 
never  regard  an  antecedent  cause  of  that 
cause,  or  the  causa  causans.  Strong,  J.,  in 
Howard  F.  Ins.  Co.  v.  Norwich,  etc.,  Transp 
Co.,  12  Wall.  (U.  S.)  194. 

Concurrent  Orders.  —  "  When  there  is  no  order 
of  succession  in  time,  when  there  are  two  con- 
current causes  of  a  loss,  the  predominating 
efficient  one  must  be  regarded  as  the  proxi- 
mate, when  the  damage  done  by  each  cannot 
be  distinguished."  Strong,  J.,  in  Howard  F. 
Ins.  Co.  v.  Norwich,  etc.,  Transp.  Co.,  12 
Wall.  (U.  S.)  194. 

Proximate  Cause  Not  Always  the  Nearest.  —  It 
is  a  well-established  principle  of  the  law  of  in- 
surance that  insurance  against,  or  exception 
of,  a  peril,  besides  the  consequences  immedi- 
ately following  it,  may  include  also  a  loss  or 
expense  arising  on  account  of  it,  although 
what  is  insured  against  or  excepted  does  not 
actually  occur,  provided  the  peril  insured 
against  or  excepted  is  the  efficient  acting  or 
imminentcause  of  the  loss  orexpense.  White 
v.  Republic  F.  Ins.  Co.,  57  Me.  91,  2  Am. 
Rep.  22. 

"  The  proximate  cause  is  the  efficient  cause 
—  the  one^  that  necessarily  sets  the  other 
causes  in  operation.  The  causes  that  are 
merely  incidental  or  instruments  of  a  superior 
or  controlling  agency  are  not  the  proximate 
causes  and  the  responsible  ones,  though  they 
maybe  nearer  in  time  to  the  result.  It  is  only 
when  the  causes  are  independent  of  each  other 
that  the  nearest  is  of  course  to  be  charged  with 
the  disaster."  vEtna  F.  Ins.  Co.  v.  Boon,  95 
U.  S.  117. 

Property  Brought  Within  Peril  by  Excepted 
Cause.  —  Where  the  proximate  cause  of  a  loss 
is  one  of  the  perils  expressly  insured  against, 
the  insurer  cannot  escape  responsibility  by 
showing  that  the  property  was  brought  within 
that  peril  by  a  cause  not  mentioned  in  the  con- 
tract. St.  John  v.  American  Mut.  F.  &  M. 
Ins.  Co.,  11  N.  Y.  516. 

1.  Injury  by  Water  in  Attempt  to  Extinguish 
Fire.  —  Geisek  sv.  Crescent  Mut.  Ins.  Co.,  19 
La.  Ann.  297;  Lewis  v.  Springfield  F.  &  M. 
Ins.  Co.,  10  Gray  (Mass.)  159;  Whitehurst  v. 
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Fayetteville  Mut.  Ins.  Co.,  6  Jones  L.  (51  N 
Car.)  352. 

2.  Eemoval  of  Goods  from  Scene  of  Fire  

United  States.  —  Holtzman  v.  Franklin  Ins 
Co.,  4  Cranch  (C.  C.)  295. 

Illinois.  —  Case  v.  Hartford  F.  Ins.  Co.,  n 
111.  676.  J 

Kentucky.  —  Leiber  v.  Liverpool,  etc.,  Ins. 
Co.,  6  Bush  (Ky.)  639,  99  Am.  Dec.  695. 

Louisiana.  —  Balestracci  v.  Firemen's  Ins. 
Co.,  34  La.  Ann.  844;  Talamon  v.  Home,  etc 
Mut.  Ins.  Co.,  16  La.  Ann.  426. 

Maine.  —  White  v.  Republic  F.  Ins.  Co.,  57 
Me.  91,  2  Am.  Rep.  22. 

North  Carolina.  —  Whitehurst  v.  Fayetteville 
Mut.  Ins.  Co.,  6  Jones  L.  (51  N.  Car.)  352. 

Care  in  Removing  Goods.  —  In  removing  arti- 
cles insured  in  such  a  case  the  insured  is 
bound  to  exercise  that  reasonable  degree  of 
care  which  is  suited  to  the  circumstances  of 
the  occasion.  White  v.  Republic  F.  Ins.  Co., 
57  Me.  91,  2  Am.  Rep.  22. 

3.  Hillier  v.  Allegheny  County  Mut.  Ins. 
Co.,  3  Pa.  St.  470,  45  Am.  Dec.  656. 

4.  Necessity  for  Removal.  —  Balestracci  v. 
Firemen's  Ins.  Co.,  34  La.  Ann.  844;  Case  v. 
Hartford  F.  Ins.  Co.,  13  111.  676;  White  v.  Re- 
public F.  Ins.  Co.,  57  Me.  91,  2  Am.  Rep.  22, 
the  court  saying:  "The  imminence  of  the 
peril  must  be  apparent,  and  such  as  would 
prompt  a  prudent  uninsured  person  to  remove 
the  goods;  it  must  be  such  as  to  inspire  a  con- 
viction that  to  refrain  from  removing  the 
goods  would  be  the  violation  of  a  manifest 
moral  duty." 

5.  Provision  for  Apportionment  of  Loss.  — 
Peoria  M.  &  F.  Ins.  Co.  v.  Wilson,  5  Minn. 
53;  McLaren  v.  Commercial  Union  Assur.  Co., 
7  Ont.  Rp.  64;  Thompson  v.  Montreal  Ins. 
Co.,  6  U.  C.  Q.  B.  319. 

6.  Insurer  Generally  Liable  for  Theft  —  Ken- 
tucky. —  Leiber  v.  Liverpool,  etc.,  Ins.  Co.,  6 
Bush  (Kv.)  639,  99  Am.  Dec.  695. 

Louisiana.  —  Talamon  v.  Home,  etc.,  Mut. 
Ins.  Co.,  16  La.  Ann.  426. 

Maine.  —  Witherell  v.  Maine  Ins.  Co.,  49 
Me.  200. 

Missouri.  —  Newmark  v.  Liverpool,  etc.,  F., 
etc.,  Ins.  Co.,  30  Mo.  160. 

New  York. — Tilton  v.  Hamilton  F.  Ins. 
Co.,  1  Bosvv.  (N.  Y.)  367. 

North  Carolina.  —  Whitehurst  ^.  Fayetteville 
Mut.  Ins.  Co.,  6  Jones  L.  (51  N.  Car.)  352. 

Pennsylvania.  —  Independent  Mut.  Ins.  Co. 
v.  Agnew,  34  Pa.  St.  96.  75  Am.  Dec.  638. 
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well  did  this  become  recognized  that  some  companies  quite  early  inserted  a 
clause  in  their  policies  exempting  them  from  liability  on  the  ground  of  theft 
Where  this  clause  is  explicit  and  excepts  theft  "  during  or  subsequent  to  the 
fire  It  will  relieve  the  insurer  though  the  goods  were  stolen  during  remova 
upon  the  advice  of  the  fire  warden.*  But  where  the  clause  merely  excepts 
'Moss  by  theft,"  this  is  held  not  to  include  loss  from  that  cause  during  a 
necessary  removal  of  the  property ;  *  but  it  has  been  ruled  otherwise,  and 
aoDarentlv  upon  sound  reasoning.3  .  , 

PP(e  DestrucL  to  Prevent  Spread  of  Fire.  -  Where  the  insured  property  is  destroyed 
at  the  instance  of  the  public  authorities  to  prevent  a  spread  of  the  conflagra- 
tionthe  insurer  is  liable  for  the  loss.*  And  in  such  a  case  the  assessment  of 
damages  by  appraisers  does  not  fix  the  amount  which  the  insured  may  recover, 
bT  he  is  entitled  to  receive  from  the  insurer  the  difference  between  the 
whole  amount  of  his  loss  and  that  recovered  from  the  municipality. 

(f)  Fall  of  Building.  -  The  fire  policy  has  long  contained  a  provision  that  the 
insurance  shall  immediately  cease  if  the  insured  property  should  fall  except  as 
a  result  of  fire.  This  provision  is  valid,  and  there  can  be  no  recovery  under 
such ;  circumstances  where  fire  breaks  out  as  the  result  of  the  fall*  So  even 
without  such  a  clause  the  policy  does  not  cover  the  ruins  of  a  building  after 
it  has  fallen,'  though  under  such  a  policy  a  fire  caused  by  the  fall  is  wijmits 
terms  *  But  in  order  that  the  exception  clause  shall  apply  there  must  have 
been  an  actual  fall  9  of  the  entire  building;1"  or  when  the  contract  provides 


Canada.  —  McGibbon  v.  Queen  Ins.  Co.,  10 
L.  C.  Jur.  227.  . 

1.  Clause  Excepting  Liability  for  Theft  During 
Firei  _  Fernandez  v.  Merchants'  Mut.  Ins. 
Co.,  17  La.  Ann.  131. 

2.  Exception  of  "  Loss  by  Theft "  Does  Not  Cover 
Theft  During  Fire.  —  Leiber  v.  Liverpool,  etc., 
Ins.  Co.,  6  Bush  (Kv.)  639,  99  Am.  Dec.  695. 

3.  Webb  v.  Protection,  etc.  Ins.  Companies, 
14  Mo.  3,  where  the  court  reasoned  that  since 
the  insurer  under  a  fire  policy  would  not  be 
liable  for  loss  by  theft  not  attributable  directly 
to  the  fire,  the  purpose  of  an  exception  of  lia- 
bility for  loss  by  theft  must  be  taken  to  be  to 
secure  exemption  against  such  liability  as 
without  the  exception  would  exist,  namely, 
liability  for  loss  by  theft  during  a  fire. 

4.  Property  Destroyed  to  Prevent  Spread  of 
Fire.  — City  F.  Ins.  Co.  v.  Corlies,  21  Wend. 
(N  Y)  367,  34  Am.  Dec.  258;  New  York  v. 
Lord,  17  Wend.  (N.  Y.)  285;  Green wald  v.  In- 
surance Co.,  3  Phila.  (Pa.)  323,  16  Leg.  Int. 
(Pa  )  6. 

5. '  Pentz  v.  jEtna  F.  Ins.  Co.,  9  Paige  (N.  Y.) 
568,  the  court  saying:  "  The  claim  against  the 
underwriters  must  therefore  be  adjusted  by 
ascertaining  the  whole  extent  of  the  loss,  at 
the  cash  value  of  the  buildings  and  goods 
at  the  time  of  the  destruction  thereof,  including 
the  interest  thereon  until  the  time  when  the 
money  was  recovered  under  the  assessment, 
and  then  deducting  therefrom  the  amount  re- 
ceived as  the  proceeds  of  the  assessment;  and 
charging  the  insurers  with  a  proportionate 
share  of  the  costs  and  counsel  fees  of  that  liti- 
gation in  proportion  to  the  benefit  it  was  to 
them  in  limiting  their  liability  under  the  poli- 
cies."   See  further  the  title  Fires,  post. 

6.  Fall  of  Building  Not  Induced  by  Fire.  — 
Nichols  v.  Sun  Mut.  Ins.  Co.,  71  Miss.  326,  42 
Am.  St.  Rep.  465,  where,  in  affirming  a  judg- 
ment in  favor  of  the  insurance  company,  the 
•court  said:    "  The  stipulation  of  the  policy  is 

13  C.  of  L.— 9  I29 


unmistakable,  to  the  effect  that  if  a  building 
fall,  except  as  the  result  of  fire,  insurance  was 
immediately  to  cease.  The  building  fell,  not 
as  the  result  of  fire,  and  fire  broke  out  as  the 
result  of  the  fall  of  the  building.  Therefore, 
the  insurer  was  not  liable  for  the  loss.  '  The 
fire  did  not  produce  the  fall,  but  the  fall  pro- 
duced the  fire,  and  the  destruction  was  in  the 
former.'  "  Citing  Fireman's  Fund  Ins.  Co.  v. 
Congregation  Rodeph  Sholom,  80  111.  558; 
Liverpool,  etc.,  Ins.  Co.  v.  Ende,  65  Tex.  118. 
See  also  Pelican  Ins.  Co.  v.  Troy  Co-Operative 
Assoc.,  77  Tex.  225. 

7.  Ruins  Not  Covered  by  Fire  Policy.  —  Nave 
v.  Home  Mut.  Ins.  Co.,  37  Mo.  430,  90  Am. 
Dec.  394. 

8.  Where  No  Exception,  Fire  Caused  by  Fall 
Covered.  —  Lewis  v.  Springfield  F.  &  M.  Ins. 
Co.,  10  Gray  (Mass.)  159. 

9.  Actual  Fall  Necessary  toT  Bring  Case  Within 
Exception.  —  In  Fireman's  Fund  Ins.  Co.  v. 
Congregation  Rodeph  Sholom,  80  111.  558, 
where  a  church  building,  which  stood  upon 
posts  or  blocks,  was,  by  the  violence  of  a 
storm,  forced  partly  off  the  posts  upon  which 
it  rested,  so  that  it  leaned  toward  the  street 
and  was  out  of  plumb,  but  the  building  still 
remained  united,  and  while  in  this  condition 
was  destroyed  by  fire,  it  was  held  that  the 
exception  did  not  apply,  as  the  building, 
though  greatly  damaged,  had  not  fallen.  The 
court  said:  "  So  long  as  the  building  re- 
mained standing  there  could  be  no  exemption 
from  liability  under  this  clause  of  the  policy, 
no  matter  how  much  depreciation  there  may 
have  been  by  the  action  of  the  winds  or  any 
other  causes." 

10.  Fall  of  Entire  Building  Essential.  —  Secur- 
ity Ins.  Co.  v.  Mette,  27  111.  App.  324;  Breuner 
v.  Liverpool,  etc.,  Ins.  Co.,  51  Cal.  101.  In 
the  case  last  cited,  where  three-fourths  of  the 
building  remained  standing,  the  condition  was 
held  inapplicable. 
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that  liability  shall  cease  "  if  the  building  or  any  part  thereof  fall  except  as  the 
result  of  fire,"  the  fall  of  a  material  and  integral  part  of  the  building  is  essen- 
tial.1 And  where  the  fall  is  a  direct  result  of  fire  the  insurer  is  liable  not- 
withstanding the  clause.3 

(g)  Negligence  of  insured.  —  It  has  become  well  settled  that  among  the  risks 
assumed  by  the  insurer  is  ordinary  negligence  on  the  part  of  the  insured,  and 
a  loss  thus  caused  is  within  the  terms  of  the  policy.3  Even  where  the' con- 
tract excepts  losses  originating  by  "  design  in  the  assured,"  negligence  not 
amounting  to  design  is  one  of  the  risks  included.4  And  though  the  insured 
instructs  his  servants  not  to  interfere  during  the  fire,  unless  the  entire  prop- 
erty could  be  saved  and  a  dispute  with  the  insurer  thus  avoided,  the  proceeds 
of  the  policy  may  still  be  recovered  if  it  is  shown  that  no  efforts  of  the  insured 
or  his  agents  could  have  prevented  the  loss.5  A  clause  in  the  policy  requiring 
the  insured  to  use  all  reasonable  means  for  the  protection  of  the  property  does 
not  oblige  him  to  take  steps  to  restore  it  to  its  condition  before  the  fire.0 

Qualification.  —  But  the  rule  which  holds  the  insurer  for  the  negligence  of 
the  insured  applies  only  where  such  negligence  is  ordinary  and  passive.  If 
the  insured  has  been  guilty  of  gross  misconduct  7  or  fraud,8  or  if  he  has  pre- 


1.  London,  etc.,  F.  Ins.  Co.  v.  Crunk,  91 
Tenn.  376. 

2.  Fall  a  Direct  Result  of  Fire  —  Insurer  Liahle. 

—  Ermentrout  v.  Girard  F.  &  M.  Ins.  Co.,  63 
Minn.  305;  Johnston  v.  West  of  Scotland  Ins. 
Co.,  7  Ct.  Sess.  Cas.  (1st  ser.)  52. 

3.  Ordinary  Negligence  of  Insured  Does  Not  Be- 
lieve Insurer  —  England.  —  Shaw  v.  Robberds 
6  Ad.  &  El.  75,  33  E.  C.  L.  12. 

Canada.  —  Devlin  v.  Queen  Ins.  Co.,  46  U. 
C.  Q.  B.  611;  Johnston  v.  Dominion  Grange 
Mut.  F.  Ins.  Co.,  23  Ont.  App.  729, 

United  States.  —  Waters  v.  Merchants'  Louis- 
ville Ins.  Co.,  11  Pet.  (U.  S.)  213;  Columbia 
Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507;  Levi 
v.  New  Orleans  Mut.  Ins.  Assoc.,  2  Woods  (U. 
S.)  63;  Catlin  v.  Springfield  F.  Ins.  Co.,  1 
Sumn.  (U.  S.)  435;  Gunther  v.  Liverpool,  etc., 
Ins.  Co.,  20  Blatchf.  (U.  S.)  367. 

Illinois.  —  Lycoming  Ins.  Co.  v.  Barringer' 
73  HI-  235. 

Indiana.  —  Aurora  F.  Ins.  Co.  v.  Johnson, 
46  Ind.  315;  Franklin  Ins.  Co.  v.  Humphrey, 
65  Ind.  549,  32  Am.  Rep.  78. 

Kansas.  —  Phenix  Ins.  Co.  v.  Sullivan,  39 
Kan.  449. 

Louisiana.  —  Henderson  v.  Western  M.  &  F. 
Ins.  Co.,  10  Rob.  (La.)  164,  43  Am.  Dec.  176. 

Maryland.  —  Maryland  F.  Ins.  Co.  v.  White- 
ford,  31  Md.  219. 

Massachusetts. — Johnson  v.  Berkshire  Mut. 
F.  Ins.  Co.,  4  Allen  (Mass.)  388;  Chandler  v. 
Worcester  Mut.  F.  Ins.  Co.,  3  Cush.  (Mass.) 
328. 

Missouri.  — St.  Louis  Ins.  Co.  v.  Glasgow,  8 
Mo.  713,  41  Am.  Dec.  661.  Compare  Mueller 
v.  Putnam  F.  Ins.  Co.,  45  Mo.  84. 

New  Hampshire.  —  Huckins  v.  People's 
Mut.  F.  Ins.  Co.,  31  N.  H.238;  Gove  v.  Farm- 
ers* Mut.  F.  Ins.  Co.,  48  N.  H.  41,  2  Am.  Rep. 
168. 

New  York.  —  Grim  v.  Phoenix  Ins.  Co.,  13 
Johns.  (N.  Y.)  451;  D'Autremont  v.  Philadel- 
phia F.  Assoc.,  65  Hun  (N.  Y.)  475;  St.  John 
v.  American  Mut.  F.  &  M.  Ins.  Co.,  1  Duer 
(N.  Y.)  371. 

North  Carolina.  —  Willis  v.  Germania,  etc., 
F.  Ins.  Co.,  79  N.  Car.  285. 

Ohio.  —  Enterprise  Ins.  Co.  v.  Parisot,  35 


Ohio  St.  35,  35  Am.  Rep.  589;  Perrin  v.  Pro- 
tection Ins.  Co.,  11  Ohio  147,  38  Am.  Dec.  728. 

Pennsylvania.  —  Citizens'  Ins.  Co.  v.  Marsh, 
41  Pa.  St.  386;  Cumberland  Valley  Mut.  Pro- 
tection Co.  v.  Douglas,  58  Pa.  St.  '419,  98  Am. 
Dec.  298;  Phcenix  F.  Ins.  Co.  v.  Cochran,  <;r 
Pa.  St.  143. 

Wisconsin.  —  Pool  v.  Milwaukee  Mechanics' 
Ins.  Co.,  91  Wis.  530. 

In  Shaw  v.  Robberds,  6  Ad.  &  El.  75,  33  E. 
C.  L.  12,  Lord  Denman,  C.  J.,  said:  "  There 
is  no  doubt  that  one  of  the  objects  of  insurance 
against  fire  is  to  guard  against  the  negligence 
of  servants  and  others;  and  therefore  the  sim- 
ple fact  of  negligence  has  never  been  held  to 
constitute  a  defense.  But  it  is  argued  that 
there  is  a  distinction  between  the  negligence 
of  servants  or  strangers  and  that  of  the  as- 
sured himself.  We  do  not  see  anv  ground  for 
such  a  distinction,  and  are  of  opinion  that,  in 
the  absence  of  all  fraud,  the  proximate  cause 
of  the  loss  only  is  to  be  looked  to." 

4.  Effect  of  Exception  of  loss  Originating  by 
"Design  in  the  Assured."  —  Catlin  v.  Springfield 
F.  Ins.  Co.,  1  Sumn.  (U.  S.)  434,  ihe  court  say- 
ing: "  Design  imports  plan,  scheme,  inten- 
tion, carried  into  effect.  The  loss,  to  be  by 
design  of  the  assured,  in  the  sense  of  the  pol- 
icy, must  be  by  incitement,  connivance,  or  co- 
operation of  the  assured,  directly  or  indirectly, 
with  the  persons  who  were  the  agents  in  the 
act.  It  is  not  sufficient  (hat  he  is  negligent  in 
leaving  the  premises  derelict,  and  thus  expos- 
ing them  to  the  wanton  or  criminal  acts  of  in- 
truders.   Negligence  is  not  design." 

5.  Failure  to  Interfere,  Where  No  Amount  of 
Effort  Could  Have  Prevented  Loss.  —  Willis  v. 
Germania,  etc.,  F.  Ins.  Co.,  79  N.  Car.  285. 
See,  however,  Devlin  v.  Queen  Ins.  Co.,  46  U. 
C.  Q.  B.  611.  stating  the  contrary  rule  where 
interference  would  have  saved  the  property. 

6.  Eequirement  that  Insured  Shall  "  Protect " 
Property.  —  Hoffman  v.  ^Etna  F.  Ins.  Co.,  I 
Robt.  (N.  Y.)  501. 

7.  Gross  Misconduct.  —  Chandler  v.  Worces- 
ter Mut.  F.  Ins.  Co.,  3  Cush.  (Mass.)  328.  See 
also  Citizens'  Ins.  Co.  v.  Marsh,  41  Pa.  St.  386. 

8.  Fraudulent  Negligence.  —  Cumberland  Val- 
ley Mut.  Protection  Co.  v.  Douglas,  58  Pa.  St. 
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vented  efforts  which  would  have  been  availing  to  preserve  the  property,1  he 
cannot  recover.  .    ,  , 

(h)  incendiarism.  —  Closely  allied  to  the  question  last  discussed  is  that  which 
relates  to  the  insurer's  liability  where  the  loss  has  been  caused  by  an  overt  act 
of  the  insured  or  those  connected  with  him,  and  the  rules  governing  the  two 
Questions  are  much  the  same.  A  loss  caused  by  the  fraudulent  act  of  the 
agent  2  wife,3  or  husband 4  of  the  insured  is  covered  by  the  ordinary  tire 
policy  Where  the  property  is  burned  by  the  insured  himself,  while  insane, 
the  insurer  is  liable.5  Where,  however,  the  jnsured  while  in  his  right  mind 
sets  fire  to  the  property  covered  by  the  policy  with  the  fraudulent  intent  of 
thereby  obtaining  the  insurance,  he  is  not,  upon  elementary  principles, 
entitled  to  recovery.6  . 

(i)  Invasion  —  Insurrection  —  Riot  —  Civil  Commotion  —  Usurped  Power.  —  f  OllCies 
usually  except  liability  "  for  any  loss  or  damage  by  fire  which  may  happen  or 
take  place  by  means  of  any  invasion,  insurrection,  not,  or  civil  commotion, 
or  of  any  military  or  usurped  power." 

Destruction  at  Instance  of  Public  Authorities.  —  A  ground  of  disagreement  among 
the  courts  in  the  interpretation  of  this  clause  has  been  whether  these  excep- 
tions apply  to  cases  where  fire  has  been  set  at  the  command  of  public  authori- 
ties On  the  one  hand  it  has  been  held  that  under  such  a  policy  the  insured 
could  not  recover  for  a  loss  occurring  from  fire  set  by  the  military  forces  of 
the  United  States  in  order  to  prevent  the  property  from  falling  into  the  hands 
of  the  Confederates.7  But  the  opposite  conclusion  has  been  reached  in  a 
Virginia  case.8 

419,  98  Am.  Dec.  298;  Fleisch  v.  Insurance 
Co.  of  North  America,  58  Mo.  App.  59°.  where 
the  court  said:  "Negligence  of  the  assured 
is  one  of  the  risks  insured  against,  but  fraudu- 
lent negligence  is  not.  Regardless  of  the 
clause  in  the  policy,  the  assured  could  not  re- 
cover if  he  knew  a  fire  had  originated  on  the 
premises  by  his  negligence  which  he  could 
readily  put  out,  if  so  inclined,  but  failed  to  use 
any  effort  to  put  it  out." 

1.  Insured  Preventing  Efforts  Which  Would 
Have  Saved  Property.  —  Devlin  v.  Queen  Ins. 
Co.,  46  U.  C.  Q.  B.  611. 

2.  Loss  Caused  by  Agent  Included.  —  fe ibel- 
man  v.  Manchester  F.  Assur.  Co.,  108  Ala. 
180-  Henderson  v.  Western  M.  &  F.  Ins.  Co., 
10  Rob.  (La.)  164,  43  Am.  Dec.  176,  where,  in 
an  action  on  a  policy  effected  on  account  of 
the  plaintiffs  by  an  agent,  testimony  to  prove 
that  the  latter,  who  had  a  policy  for  his  own 
benefit  on  goods  in  the  same  building,  design- 
edly set  fire  to  the  building  was  held  inadmis- 
sible, it  being  neither  alleged  nor  proved  that 
the  plaintiffs  were  in  any  way  privy  to  the  act. 

3.  Loss  by  Wife's  Arson  Covered.  —  Midland 
Ins.  Co.  v.  Smith.  6  Q.  B.  Div.  561. 

4.  Loss  by  Act  of  Husband  of  Insured  Covered. — 
Perry  v.  Mechanics'  Mut.  Ins.  Co.,  11  Fed. 
Rep.  478;  Plinsky  v.  Germania  F.  &  M.  Ins. 
Co.,  32  Fed.  Rep.  47.  In  the  former  case  the 
court  said:  "  It  is  argued  that  the  wilful  de- 
struction to  the  property  by  any  tenant  or 
agent  in  lawful  occupation  or  charge  of  the 
premises  will  defeat  the  action;  but  authority 
is  not  furnished  for  a  statement  so  general. 
In  the  absence  of  special  provisions  in  the  con- 
tract the  liability  of  the  principal  must  depend 
upon  the  character  of  the  agency.  If  the  stat- 
ute has  made  the' husband  a  stranger  to  his 
wife's  property  during  her  life,  excepting  as 
to  a  veto  upon  her  conveyances,  we  cannot 
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admit  that  he  has  the  power  to  destroy  her 
house  and  thereby  vitiate  her  insurance." 

5.  House  Burned  by  Insured  While  Insane.  — 

Karow  v.  Continental  Ins.  Co.,  57  Wis.  56,  46 
Am.  Rep.  17;  D'Autremont  v.  Philadelphia  F. 
Assoc.,  65  Hun  (N.  Y.)  475- 

6.  Fraudulent  Burning  by  Insured.  —  Names 
v.  Dwelling  House  Ins.  Co.,  95  Iowa  642. 

7.  Fire  under  Military  Authority  —  "  Military 
or  Usurped  Authority."  —  In  ^Ftna  F.  Ins.  Co. 
v.  Boon,  95  U.  S.  117,  the  buildings  burned 
were  destroyed  by  order  of  the  commander  of 
United  States  forces  during  a  battle  in  the  re- 
cent civil  war,  to  prevent  military  stores  in  the 
buildings  from  falling  into  the  hands  of  the 
Confederate  forces.  It  was  held  that  the  in- 
surers were  not  liable  under  a  clause  in  the 
policy  which  excepted  liability  for  loss  from 
"  military  or  usurped  power."  The  rebel 
attack  was  held  to  be  the  causa  causans  which 
set  in  operation  every  agency  that  contributed 
to  the  destruction  of  the  property.  To  the 
same  effect  is  Barton  v.  Home  Ins.  Co.,  42 
Mo.  156,  97  Am.  Dec.  329. 

8.  In  Portsmouth  Ins.  Co.  v.  Reynolds,  32 
Gratt.  (Va.)  613,  the  insured  buildings  were 
destroyed  by  fire  communicated  from  build- 
ings of  the  navy  yard,  which  had  been  set  on 
fire  by  the  authorities  of  the  United  States 
government  under  an  apprehension  of  an 
attack  from  the  Confederate  forces  of  Vir- 
ginia. The  court  held  that  the  insurers  were 
liable;  that  the  alleged  threatened  attack  by 
the  Confederate  forces  was  not  the  cause,  in  a 
legal  sense,  of  the  destruction,  or  if  it  was  the 
cause,  it  was  the  remote  and  not  the  proximate 
cause;  that  the  act  of  the  government  of  the 
United  States  in  setting  fire  to  the  government 
buildings  was  an  independent  intervening 
cause  sufficient  of  itself  to  account  for  the 
loss.    The  case  of  iEtna|  F.  Ins.  Co.  v.  Boon, 
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Usurped  Power.  —  So  it  was  held  that  the  destruction  of  the  insured  building 
at  the  instance  of  municipal  authorities  was  not  within  the  exception  of 
usurped  power.1  And  the  work  of  a  mob  was  likewise  not  included  within 
this  phrase.2 

Riots.  —  The  exception  of  riots  has  generally  been  upheld  wherever  such  a 
condition  has  existed.3  It  is  not  necessary  that  the  rioters  originally  assemble 
for  an  unlawful  purpose,  in  order  to  bring  their  acts  within  the  clause.4  Nor 
need  there  be  a  considerable  number  of  persons  engaged  therein.5  Nor  is  it 
essential  that  the  guilt  of  the  rioters  should  have  been  first  established  by  a 
criminal  proceeding.6 

Civil  Commotion.  —  A  riot  is  also  a  civil  commotion  within  the  meaning  of  this 
clause.7 

insurrection.  —  The  mutiny  of  slaves  on  board  a  vessel  and  their  capture  of 
her  constitute  an  "  insurrection  "  within  such  a  clause  as  this.8 

Notorious  Resistance.  —  The  phrase  "  notorious  resistance  to  lawful  authority," 
sometimes  inserted  in  connection  with  the  clause  against  invasion,  insurrec- 
tion, etc.,  refers  to  the  extraordinary  state  of  affairs  where  the  lawful  authori- 
ties are  overpowered,  and  not  to  the  acts  of  a  few  convicts  who  soon  yield 
submission.9 

(j)  Explosions — Explosions  Not  Specifically  Excepted.  — The  earliest  policies  con- 
tained no  clause  with  reference  to  liability  for  losses  from  explosions,  and  as  a 

95  U.  S.  117,  is  apparently  disapproved,  but  it  is 
pointed  out  that  the  circumstances  of  the  two 
cases  were  different;  that  in  the  Virginia  case 
there  was  no  battle  in  progress,  nor  any  such 
urgent  necessity  for  the  destruction  of  the 
property  as  existed  in  the  other. 

Loss  by  Fire  Occasioned  by  Mobs  or  Riots.  —  In 
Harris  v.  York  Mut.  Ins.  Co.,  50  Pa.  St.  341, 
it  was  held  that  the  loss  by  fire  communicated 
from  a  bridge  burned  by  the  Federal  forces 
to  impede  the  advance  of  the  Confederate 
forces  in  Pennsylvania  was  not  within  the 
clause  excepting  the  liability  for  "  loss  by 
fire  occasioned  by  mobs  and  riots."  It 
was  held  that  the  fire  was  occasioned  proxi- 
mately by  lawful  orders  of  the  military 
authorities  of  the  United  States,  and  remotely 
by  an  invading  army  which  was  much  more 
than  either  a  mob  or  riot. 

1.  Destruction  under  Municipal  Authority.  — 
City  F.  Ins.  Co.  v.  Corlies,  21  Wend.  (N.  Y.) 
367,  34  Am.  Dec.  258. 

2.  Mob.  —  Drinkwater  v.  London  Assur.,  2 
Wils.  363,  i  Bennett  F.  Ins.  Cas.  12. 

Where  a  mob  plundered  the  insured  building 
during  a  fire,  it  was  held  that  their  acts  did 
not  fall  within  the  exception  of  "  fire  or  break- 
age during  the  removal."  Marsden  v.  City, 
etc.,  Assur.  Co.,  L.  R.  1  C.  P.  232. 

3.  Exception  of  Riots  Upheld  —  England.  — 
Langdale  v.  Mason,  1  Bennett  F.  Ins.  Cas.  16; 
Marshall  on  Ins.  688. 

Indiana.  —  Germania  F.  Ins.  Co.  v.  Deckard, 
3  Ind.  App.  361. 

Louisiana.  —  Dupin  v.  Mutual  Ins.  Co.,  5 
La.  Ann.  482;  McCargo  v.  New  Orleans  Ins. 
Co.,  10  Rob.  (La.)  202,  43  Am.  Dec.  180. 

Pennsylvania.  —  Lycoming  F.  Ins.  Co.  v. 
Schwenk,  95  Pa.  St.  89.  40  Am.  Rep.  629. 

4.  Meeting  Need  Not  Have  Been  Originally  Un- 
lawful. —  Dupin  v.  Mutual  Ins.  Co.,  5  La. 
Ann.  482;  Lycoming  F.  Ins.  Co.  v.  Schwenk, 
95  Pa.  St.  89,  40  Am.  Rep.  629. 

5.  Considerable  Number  Not  Essential.  —  Ger- 
mania F.  Ins.  Co.  v.  Deckard,  3  Ind.  App. 
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361,  where  five  masked  men  forcibly  entered 
the  insured  building,  ejected  the  occupants, 
and  set  it  on  fire. 

6.  Prior  Criminal  Proceeding  Not  Essential.  — 
Dupin  v.  Mulual  Ins.  Co.,  5  La.  Ann.  482. 

7.  Riot  Held  a  Civil  Commotion.  —  Langdale  v. 
Mason,  1  Bennett  F.  Ins.  Cas.  16;  Marshall  on 
Ins.  688.  In  this  case  property  destroyed  by 
a  mob  during  the  "  No  Popery  "  riots  of  1780 
was  held  within  the  exception.  Lord  Mans- 
field instructed  the  jury  that  the  words  "  civil 
commotion  "  were  "  as  general  and  untechni- 
cal  as  can  possibly  be  used.  They  do  not  say 
civil  commotion  such  as  amounts  to  high 
treason.  They  avoid  saying  civil  commotio.! 
amounting  to  felony  or  to  a  misdemeanor,  but 
they  use  the  term  '  civil  commotion,'  taking 
the  largest  and  most  general  sense  of  the 
words  that  the  language  will  allow.  They  do 
not  even  say  a  riot.  It  may  be  a  question,  in 
point  of  law,  whether  an  assembly  or  multi- 
tude be  a  riot.  But  the  single  question  here  is 
whether  this  has  been  a  civil  commotion. 
*  *  *  It  is  said  that  this  is  a  civil  commo- 
tion distinct  from  usurped  power  and  rebellion. 
It  is  admitted  that  this  kind  of  insurrection 
may  amount  to  high  treason;  and,  to  be  sure, 
it  may.  But  the  office  do  not  mean  to  try 
whether  these  rioters  were  guilty  of  high  trea- 
son or  not.  It  is  not  put  upon  that,  but  on 
the  ground  of  a  civil  commotion.  It  is  not  an 
occasional  riot ;  that  would  be  another  question. 
I  do  not  give  any  opinion  what  that  might  be. 
You  will  give  your  opinions,  whether  the  facts 
of  this  case  bring  it  within  the  idea  of  a  civil 
commotion.  I  think  a  civil  commotion  is 
this:  an  insurrection  of  the  people  for  general 
purposes,  though  it  may  not  amount  to  a  re- 
bellion, where  there  is  a  usurped  power." 

8.  Mutiny  of  Slaves  on  Vessel  Held  "  Insurrec- 
tion."—  McCargo  v.  New  Orleans  Ins.  Co.,  10 
Rob.  (La.)  202,  43  Am.  Dec.  180. 

9.  Straus  v.  Imperial  F.  Ins.  Co.,  94 
Mo.  182,  4  Am.  St.  Rep.  368,  16  Mo.  App. 
554- 

Volume  XIII. 


The  Contract  in  General.  FIRE  INSURANCE.  Scope  of  the  Contract. 

rule  it  was  then  held  that  such  a  loss  was  not  one  for  which )  the  in^r  wa, 
£mI  t  An  exception  was  made,  however,  where  the  explosion  was  itselt 
cau  ed  b^firf*  And  where  the  loss  resulted  partly  from  explosion  and 
partly  from  combustion  of  gunpowder,  it  was  held  to  be  within  the  terms  of  a 
nnlirv  insuring  against  "  loss  or  damage  by  fire. 

POlLoss Z ^  ExVion  Partially  Excepted.  —  A  new  departure  >?  th^ond^ons  of 
the  fire  nolicy  in  respect  to  the  point  now  under  discussion  was  made  when 
the  insurer  provided  for  exempting  itself  from  liability  for  an  explosion  unless 
followed  bv  a  fire  The  clause  appears  to  have  been  but  little  used,  probably 
S  IrVas  hardly  more  effectual  to  prevent  liability  for  losses  b ,y  fi 
resulting  from  explosion  than  were  the  policies  of  the  first  stage  aDove 

^Lo^by  Erosions  Explicitly  Excepted.  -  In  the  later  policies  the  insurer gainst 
fire  stipulates  for  exemption  from  liability  for  explosions,  and  in  the  majority 
creases  where  this  clause  was  under  construction  it  has  been  upheld  and  a 
recovery  for  loss  from  explosion  denied  *  But  even  this  clause ,  doe not 
relieve  the  insurer  from  responsibility  for  losses  by  fire  caused  by  «plosions 
though  the  exception  clause  reads' 'explosions  of  any  kind  whatever  _  U£ 
course  Jhe  c  W  does  not  apply  where  the  fire  was  not caused ,  by '  «P^jns  ' 
And  the  insurer  may  so  stipulate  as  to  render  itself  liable  for  piactically  all 
the  results  of  explosions.9 


1  Though  Not  Excepted,  Insurer  Not  Liable  for 
Damage  Due  Only  to  Explosion.  —  Everett  v. 
London  Assur.,  19  C  B.  N.  S.  126  115  E.  C. 
L  126-  Millaudon  v.  New  Orleans  Ins.  Co.,  4 
La.  Ann.  is,  50  Am.  Rep.  550.  See  also  Cabal- 
lero  v.  Home  Mut.  Ins.  Co.,  15  La.  Ann.  217. 

2.  Aliter  Where  Explosion  Is  Caused  by  Fire.  — 
Waters  v.  Merchants'  Louisville  Ins.  Co.,  11 
Pet  (U  S)  213;  Renshaw  v.  Missouri  State 
Mut.  F.'&  M.  Ins.  Co.,  103  Mo.  595.  23  Am. 
St.  Rep.  904,  affirming  Renshaw  v.  Fireman  s 
Ins.  Co.,  33  Mo.  App.  394-  . 

3.  Loss  Kesulting  Partly  from  Explosion,  Partly 
from  Combustion,  Covered.  —  Scripture  v.  Lowell 
Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.)  356,  57  Am. 
Dec.  ill,  distinguishing  Austin  v.  Drewe,  6 
Taunt.  436,  1  E.  C.  L.  441. 

4  Liability  for  Explosion  unless  Followed  by 
Fire  Excepted.  —  Washburn  v.  Miami  Valley 
Ins  Co.,  2  Flipp.  (U.  S.)  664;  Dows  v.  Faneuil 
Hall  Ins.  Co.,  127  Mass.  346/34  Am.  Rep.  384; 
Transatlantic  F.  Ins.  Co.  v.  Dorsey.  56  Md. 
70,  40  Am.  Rep.  403.  See  also  Hobbs  v. 
Guardian  Ins.  Co.,  11  Ont.  App.  741-    .  . 

5  Clause  Exempting  Insurer  from  Liability  for 
Explosion—  Engl  an  d.—  Stanley  v.  Western 
Ins.  Co.,  L.  R.  3  Exch.  71. 

United  States.  —  Mutual  Ins.  Co.  v.  Tweed. 
7  Wall.  (U.  S.)  44-  _  . 

Illinois.  —  Miller  v.  London,  etc.,  t .  ins. 
Co.,  41  111.  App.  395;  Heuer  v.  North  Western 
Nat.  Ins.  Co.,  144  HI-  393-  „  _  , 

Indiana.  —  Mark  v.  .Etna  Ins.  Co.,  29  Ind. 
390;  Louisville  Underwriters  v.  Durland,  123 

Ind'.  544-  ,  j 

Kentucky.  —  Montgomery  v.  Firemen  s  ins. 

Co.,  16  B.  Mon.  (Ky.)  427-  ,  _ . 

Louisiana.  —  Tanneret  v.  Merchants  Mut. 
Ins.  Co.,  34  La.  Ann.  249. 

Missouri.  —  Roe  v.  Columbus  Ins.  Co.,  17 
Mo.  301;  McAllister  v.  Tennessee  M.  &  F. 
Ins.  Co.,  17  Mo.  306. 

New  York.  —  Briggs  v.  North  American, 
etc.,  Ins.  Co.,  53  N.  Y.446;  St.  John  v.  Ameri- 
can Mut.  F.  &  M.  Ins.  Co.,  11  N.  Y.  516,  1 


Duer  (N.  Y.)  371 ;  Strong  v.  Sun  Mut.  Ins.  Co., 
31  N  Y  103,  88  Am.  Dec.  242;  Evans  v.  Co- 
lumbian Ins.  Co.,  44  N.  Y.  146,  4  Am.  Rep. 
6<;o-  Hayward  v.  Liverpool,  etc.,  F.,  etc.,  Ins 
Co.  7  Bosw.  (N.  Y.)  385;  Briggs  v.  North 
British  Mercantile  Ins.  Co.,  66  Barb.  (N.  Y .) 

32 Ohio.  —  United  L.,  etc.,  Ins.  Co.  v.  Foote,  22 
Ohio  St.  340.  .  : 

Wisconsin.  —  Waldeck  v..  Springfield  \.  & 
M  Ins.  Co..  56  Wis.  96.    Compare  53  Wis.  129. 

For  certain  definitions  of  an  "  explosion 
see  the  title  Explosions  and  Explosives,  vol. 

I2& lability  for  Losses  by  Fire  Caused  by  Explo- 
sive Not  Affected—  Illinois.  —  Commercial  Ins. 
Co.  v.  Robinson,  64  111.  265,  16  Am.  Rep.  557- 

Ohio.  —  Boatman's  F.  &  M.  Ins.  Co,  v. 
Parker,  23  Ohio  St.  85,  13  Am.  Rep.  228. 

Pennsylvania.  —  Heffron  v.  Kittanning  Ins. 
Co.,  132  Pa.  St.  580.  . 

Wisconsin.  —  Waldeck  v.  Springfield  F.  & 
M.  Ins.  Co.,  56  Wis.  96. 

7.  Heffron  v.  Kittanning  Ins.  Co.,  132  fa.. 
St.  580.  .  _ 

8.  Smiley  v.  Citizens'  F.,  etc.,  Ins.  Co.,  14 

W  Va  33. 

9.  Clause  Stating  Liability  for  Explosions  Con- 
strued. —  A  policy  of  insurance  contained  the 
condition  that  "  the  company  will  make  good 
loss  caused  by  the  explosion  of  coal  gas  in  a 
building  not  forming  part  of  the  gas  works, 
and  loss  by  fire  caused  by  any  other  explosion 
or  bv  lightning."     It  was  held  by  the  Su- 
preme Court  of  Canada  that  the  clause  did  not 
affect  the  liability  on  the  part  of  the  company 
which  would  exist  in  the  absence  of  the  clause, 
to  make  good  a  loss  resulting  from  the  explo- 
sion of  any  substance,  when  such  explosion 
was  directly  caused  by  a  fire;  its  purpose  was 
to  extend  or  make  clear  the  insurer  s  liability 
for  losses  resulting  from  an  explosion  of  a 
particular  substance,  coal  gas,  and  to  make  the 
insurer  liable  for  losses  by  fire  caused  by  any 
other  explosion  —  thus   reversing  the  lower 
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(k)  Collisions.  —  As  a  rule,  fire  caused  by  collision  is  wit!™'*  fU„  *  r 
ordinary  fire  poficy.'    And  even  where  ,L  Er^ce I^^'faSSj! 

da^to  the  goods  mighPt  haL  beeen  HM'^&JSS^ 

II.  Parties  to  the  Contract  -  1.  The  Insurer.  -  In  every  contract  of  fir. 
insurance  there  must  be  two  parties,  an  insurer  and  an  insurTd  The  insurer 
in  modern  times  is  a  corporation,  association,  or  perhaps  a  partnership  The 
characteristics  of  such  bodies  and  their  power  to  enter  into  theloS'ract  of 
insurance  are  treated  under  other  titles  3  contract  ot 

2  The  Insured-^.  Who  May  Be  Insured  -  (i)  Any  One  Sui  lurh  Tn 
the  absence  of  contrary  statutes  -  there  is  no  limitation  aft  ,  who  mly  taVout 
a  policy  of  fire  insurance,  and  any  one  can  do  so.«  In  the  absence  of  fraud  , 
firm  may  trade  as  an  individual,  or  an  individual  as  a  firm  and  where  a^indi 

enng  1ns  separate  interest  is  not  affected  by  the  fact  that  the  ntW  7 
afterwards  have  their  interest  insured  by  another  company  everthouT^ 
former  may  provide  that  it  shall  be  avoided  if  any  otOT^ 


courts,  which  held  that  the  clause  declared  a 
liability  for  loss  by  the  explosion  of  a  single 
substance,  coal  gas,  and  a  liability  in  the  case 
of  any  other  explosive  onlv  for  a  fire  caused 
by  an  explosion.  Hobbs  v.  Northern  Assur 
Co  12  Can.  Sup.  Ct.  Rep.  631,  reversing 
Hobbs  v.  Guardian  Ins.  Co.,  ir  Ont.  App.  741 
7  Ont.  Rep.  634,  and  Hobbs  v.  Northern 
Assur.  Co.,  8  Ont.  Rep.  343. 

1.  Fire  Caused  by  Collision.  —  Howard  F.  Ins 
Co.  v.  Norwich,  etc.,  Transp.  Co.,  12  Wall  (tj' 
S  )  194;  Norwich,  etc.,  Transp.  Co.  v.  Western 
Massachusetts  Ins.  Co.,  34  Conn.  561-  New 
York,  etc.,  Despatch  Express  Co.  v.  Traders' 
etc.,  Ins.  Co.,  132  Mass.  377,  42  Am.  Rep.  440: 
Germania  Ins.  Co.  v.  Sherlock,  25  Ohio  St.  33.' 

2.  "  Immediate  Loss  "  by  Fire  —'Goods  Sunk  by 
Collision  Before  Fire  Reaches  Them.'—  New  York 
etc.,  Despatch  Express  Co.  v.  Traders*    etc  ' 
Ins.  Co.,  132  Mass.  377,  42  Am.  Rep.  440. 

Exception  of  Loss  by  Collision  unless  Fire  En- 
sues and  Loss  Arising  from  Petroleum.  —  Where 
the  policy  excepted  loss  by  collision  unless  fire 
ensued,  and  provided  that  no  loss  arising 
from  petroleum  was  to  be  paid,  it  was  held 
that  the  insurer  was  not  liable  for  the  destruc- 
tion of  insured  goods  in  a  freight  car  which 
caught  fire  after  colliding  with  a  petroleum 
train,  the  oil  upon  which  ignited  immediately 
upon  collision.  Imperial  F.  Ins.  Co.  v  Ex- 
press Co.,  95  U.  S.  227. 

3.  See  the  titles  Benevolent  or  Beneficiai 
Associations,  vol.  3,  p.  1041;  Insurance- 
Lloyd's  Insurance. 

4.  Unlicensed  Merchant  in  Mississippi.  —  A 
merchant  who  fails  to  procure  a  license  as  re 
quired  by  Code  Miss.  (1880),  §  589,  cannot  re- 
cover upon  a  contract  of  insurance  against 
loss  by  fire.  Pollard  v.  Phoenix  Ins.  Co  63 
Miss.  244.  1 
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5.  See  Parks  v.  Connecticut  F.  Ins.  Co.,  26 
Mo.  App.  511. 

6.  Owner  Insuring  as  a  "  Company."  —  Clark 
v  German  Mut.  F.  Ins.  Co.,  7  Mo.  App.  77 
See  Abbott  v.  Shawmut  F.  Ins.  Co.,  3  Allen 
(Mass.)  214. 

7.  May  Insure  Jointly.  —  Northrup  v.  Phil- 
lips, 99  111.  452;  Tate  v.  Citizens'  Mut.  F  Ins 
Co.,  13  Gray  (Mass.)  79;   Howard  v.  Albany 

F.  &  M.  Ins  Co.,  26  Ohio  St.  664,  20  Am.  Rep. 
778.  See  Monaghan  v.  Agricultural  F.  Ins 
Co.,  53  Mich.  238. 

Contract  is  Joint.  —  "As  to  the  insurance  we 
rfgo[-„the  contract  as  made  jointly,  in  behalf 
of  Phillips  and  Northrup.    The  words  in  par- 
enthesis '  (Phillips's  interest  is  an  undivided 
two-thirds,    Northrup's   an    undivided  one- 
third)   we  regard  as  a  declaration  to  the  insur- 
ance companies  of  the  supposed  ownership  of 
the  property.    The  insurance  companies  con- 
tracted with  both  of  them,  and  not  with  each 
of  them.    It  follows  that  Northrup  was  en- 
ou  m-  t0  one-third  of  the  money  so  collected  by 
Fh.llips.     The  decree  should  have  awarded 
this  to  him."  Northrup  v.  Phillips,  99  111.  440 
Owners  in  Severalty  May  Take  Out  Joint  Policy 
—  Monaghan  v.  Agricultural  F.  Ins.  Co.  ^ 
Mich.  238.  SJ 
8.  Separate   Insurance   by    Joint    Owners.  — 
Franklin  M.  &  F.  Ins.  Co.  v.  Drake,  2  B.  Mon. 

2 Wi7:  .^ilIer  *■  EaSle  L-  etc-  Ins.  Co.,  2 
E  D.  Smith  (N.  Y.)  268;  Harvey  v.  Cherry,  76 
N  Y.  436;  Turner  v.  Burrows,  5  Wend  (N 
Y.)  541,  affirmed  in  8  Wend.  (N.  Y.)  145-  I  aw- 
rence  v.  Van  Home,  1  Cai.  fN.  Y.)  284-'  Mur- 
ray v  Columbian  Ins.  Co.,  n  Johns.  (NT.  Y) 
302;  Lawrence  v.  Sebor,  2  Cai.  (N.  Y.)  203' 
Knight  v.  Eureka  F.  &  M.  Ins.  Co.,  26  Ohio 
bt.  664,  20  Am.  Rep.  778. 
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uoon  the  property.*  In  cases  of  marine  insurance  it  has  been  held  that  one 
of  he  joint  owners  may  take  out  insurance  for  all,  or  on  the  joint  account  m 
which  case  any  one  having  an  interest  in  the  property  may  claim  the  benefit 

°f  %  VPar7ners  and  Partnerships.  -  The  members  of  a  partnership  may  as  a 
firm  and  in  the  partnership  name,  obtain  insurance  on  the  firm  property.  It 
onT'partner  insures  in  his  name  only,  the  policy  will  cover  his  undivided 

intC^in^°?Xw«  Paid  with  Firm  ^as.- Where  insurance  upon  the 
firm  property  is  taken  out  in  the  firm's  name  and  the  premium  is  paid  with 
firm  fund  "  the  insurance  will  be  for  the  benefit  of  the  firm  notwithstanding 
on?  member  has  obtained  it  intending  it  for  his  own  exclusive  benefit  and 

^Z^^-^^ton  may  obtain  insurance  upon  its  property 
in  if  corpse  name,«  and  the  policy  isU  void  because  the  insured  proves 
to  be  not  a  legal  corporation,  but  only  a  partnership.'  So  where  the  insurer 
accents  the  premiums  from  parties  acting  as  a  corporation  but  under  an 
3iS  charter,  it  cannot,  after  loss,  avoid  payment  by  denying  the  insurer  s 

C°rP(TlnfatT-Aa  infant  may  obtain  insurance  under  the  same  limitations 
as  affect  hfs  other  contracts.  The  policy  is  not  void,  but  only  voidable  at  the 
Sfant's  election,  since  infancy  affords  a  personal  privilege ^  of  which >  one 
but  the  infant  may  take  advantage  while  he  lives.9    But  a  fire-insurance 


1.  Policy  to  Be  Avoided  by  Further  Insurance  — 
Other  Owner  Afterwards  Insuring  His  Part. — 

Franklin  M.  &  F.  Ins.  Co.  v.  Drake,  2  B.  Mon. 

^2.  ^Marine  Insurance  —  One  Owner  Insuring  for 

All.'  —  If  it  clearly  appears  that  the  owner  who 
effected  insurance  did  it  on  the  joint  account, 
and  the  language  of  the  policy  is,  "  for  account 
of  whom  it  may  concern,"  or,  "  for  account 
of  the  owners,"  any  one  having  an  interest 
in  the  vessel  insured  may  claim  the  benefit  of 
the  policy.  But  where  the  policy  contains  no 
■words  importing  interest  in  any  other  than  the 
person  effecting  it,  only  he  can  claim  the 
benefit  thereof.  Turner  v.  Burrows,  5  Wend. 
(N  Y  )  541.  To  the  same  effect  see  Lawrence 
v.  Sebor,  2  Cai.  (N.  Y.)  203;  Graves  v.  Boston 
Marine  Ins.  Co..  2  Cranch  (U.  S.)  41Q. 

When  Done  Without  Authority.  —  It  seems 
that  an  insurance  effected  by  a  joint  owner 
upon  the  interest  of  his  co-owner  without  au- 
thority may,  if  subsequently  ratified  by  the 
party  to  be  benefited,  be  enforced  against  the 
insurer.  Turner  v.  Burrows,  8  Wend.  (N.  Y.) 
144.  See  Manhattan  Ins.  Co.  v.  Webster,  59 
Pa.  St.  227.  98  Am.  Dec.  332,  a  case  of  insur- 
ance by  a  partner  in  his  own  name,  upon  a 
representation  of  the  agent  that  such  a  course 
was  correct. 

3.  Insurance  on  Firm  Property  in  Firm  Name  — 
Maine.  —  Tebbetts  v.  Dearborn,  74  Me.  392.  _ 
Massachusetts.  —  Clement  v.  British  Ameri- 
can Assur.  Co.,  141  Mass.  298;  Tate  v.  Citi- 
zens' Mut.  F.  Ins.  Co.,  13  Gray  (Mass.)  79. 

Michigan.  —  See  Peoria  M.  &  F.  Ins.  Co.  v. 
Hall,  12  Mich.  202. 

Minnesota.  —  Holbrook  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  25  Minn.  229. 

New  York.  —  Wilson  v.  Genesee  Mut.  Ins. 
Co.,  16  Barb.  (N.  Y.)  511,  reversed  upon  other 
grounds  14  N.  Y.  418. 

Ohio.  —  Blackwell  v.  Miami  Valley  Ins.  Co., 
48  Ohio  St.  533-  2q  Am.  St-  ReP-  574- 


Texas.  —  Niagara  Ins.  Co.  v.  Lee,  73  Tex. 

644.!  Partner  Taking  Policy  in  |His  Own  Name  — 

United  States.  —  Graves  v.  Boston  Marine  Ins. 
Co.,  2  Cranch  (U.  S.)  419-       .  ,      .    T  r 
Louisiana.  —  Millaudon  v.  Atlantic  Ins.  Co., 

8  La.  Ann.  557.  _ 

Massachusetts.  —  Finney    v.    Bedford  Com- 
mercial Ins.  Co.,  8  Met.  (Mass.)  348,  41  Am 
Dec  515-   Finney  v.  Warren  Ins.  Co.,  1  Met. 
(Mass.)  16,  35  Am.  Dec.  343;  Pearson  v.  Lord. 
6  Mass.  81.  „    _    _  _ 

Michigan.  —  Peoria   M.  &  F.  Ins.  Co.  v. 
Hall,  12  Mich.  202. 

New    York.  —  Burgher  v.  Columbian  Ins. 
Co.,  17  Barb.  (N.  Y.)  274- 

5.  Tebbetts  v.  Dearborn,  74  Me.  392. 

6.  Policy  on  Corporate  Property  in  Corporate 
Name. -Holbrook  v.  St.  Paul  F  &  M  Ins. 
Co  25  Minn.  229;  Bon  Aqua  Imp.  Co.  v. 
Standard  F.  Ins.  Co.,  34  W.  Va  764. 

7.  Immaterial  Whether  Insured  Is  a  Corpora- 
tion or  Partnership.  -  In  Holbrook  v  St.  Paul 
F  &  M  Ins.  Co.,  25  Minn.  229,  the  defendant 
insurance  company  claimed  that  the  policy 
was  void  because  the  plaintiff  company  was 
not  a  corporation.  It  was  held  that  where  a 
company  was  doing  business  under  a  common 
name,  all  its  acts  not  requiring  corporate 
powers  were  good,  both  for  it  and  against  it 
as  a  partnership,  if  it  was  not  a  corporation 
and  that  it  was  therefore  immaterial  whether 
it  was  a  corporation  or  not. 

8.  Acceptance  of  Premiums  from  Invalid  Corpora- 
tion. -  Bon  Aqua  Imp.  Co.  v.  Standard  F.  Ins. 
Co    34  W  Va.  764.  TT 

9. '  Policy  Obtained  by  Infant.  -  Ne  w  Hamp- 
shire Mut.  F.  Ins.  Co.  v.  Noyes,  32  N.  H.  345; 
Monaghan  v.  Agricultural  F.  Ins  Co  " 
Mich.  238.  See  Chicago  Mut.  L  Indemnity 
Assoc.  v.  Hunt,  127  111.  257.  See  also  the 
title  Infancy. 
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P0l/^T  is  "0t  a  contract  for  necessaries.' 

(o)  Married  Women.  —  Married  wom^n  u  , 

coverture,  may  obtain  1™™?^™%'^$  ^  the  disabil*y  of 

Insurable  Interest  —  (A  Necesstiv-lfSr  « 
versal  requisite  to  the  contract  of  fire  Ence  t&  rt,      ^  T      is  a  un- 
insurable interest  in  the  property 3    Fo^L,  mSUred  must  have  a" 

tor  that  contract  is  one  of  indem- 


1.  Insurance  Not  a  Contract  for  Necessaries  — 

New  Hampshire  Mut.  F.  Ins.  Co.  v.  Noyes,  32 

2.  insurance  Taken  Out  by  Married  Woman  - 

Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  11  Am. 
St  Rep.  51;   Commercial  Ins.  Co.  v.  Spank 

Rut«4a F1'  •  5V  Am„  RCP-  582=  SolmPes 
Rutgers  F  Ins.  Co.,  3  Keyes  (N.  Y.)  4l8.  See 
Simon  v.  Home  Ins.  Co.,  58  Mich.  278 
Liabihty  on  Promissory  Note.-In  Indiana  a 

er?v  nenl7h0mf  °  ^  hef  SePara^  prop! 

erty  only  by  deed;  consequently  a  promissorv 
note  signed  by  husband  and  wife  in^ons  dera! 
t.on  of  the  insurance  of  the  wife's  separate 
property  against  fire  does  not  bind  the  wife's 

6oPia„rdate566State-    Amerkan  InS-  Co-  -  AverV! 

asSJoinf 6  PnPeTy  °f  ?U8band  and  Wife  Tr<*ted 
as  Joint.  — Under  a  license  from  a  married 

land,"  AnriiUSband  built  &  h°USe  "?°« h2 
h.f    .    \ lnsi\rance  agent,  informed  of  all 
the  facts,  advised  and  directed  the  making  o 
an  application  for  insurance  upon  the  house 
in  the  names  of  husband  and  wife  joint  y 
and  upon  such  an  application  the  insurance 
company  .ssued  a  joint  policy  which  the  hu" 
band  and  wife  accepted,  relying  upon  the  reo 
resenlatlons  of    he  agent  pon^he  rep 

conld  nCrT-  h  WaS  heM  that  the  company 
th.  nor  ?k  UPuaS-a  defense  to  an  ^tion  upon 
covePr  lU« that  ^  JOint  P°licy  to  b^h  did  no" 
cover  the  several  property  of  either;  the  com- 
pany was  bound  by  the  acts  of  its  agent  and 
it  was  entirely  competent,"  said  the  court, 

Jr  thi  Pa  10  £/Cat  this  as  J°int  Property 
for  the  purposes  of  insurance,  and  thaP  the 

olainf;kanyT,Sh°Uld.  be  Payable  to  the  ^ 
plaintiffs.    This  is  in  effect  just  what  thev 

A?uteF°?S;  AKaUSal  -Minnes°ta  Farmers' 
Mut.  F.  Ins.  Assoc.,  31  Minn.  17,  47  Am.  Rep. 

3  Insurable  Interest  Essential  -  England.  - 

Lucena  v.  Craufurd,  2  B.  &  P.  N.  R  260  r 
Taunt.  325;  Lynch  v.  Dahell,  4  Bro  P  C 
(Toml.  ed. I431;  Halford  r.  Kymer  10  B  & 
?n  I*4'  2l  ,E-  C-  L-  I55=  Sadler's  Co.  v  Ba£ 
cock,  2  Atk.  554;  Goddart  v.  Garrett,  2  Vern 

Canada .-Howard  v.  Lancashire  Ins.  Co 
17  Nova  Scotia  172.  11  Can.  Sup.  Ct.  Rep  02 

Ins^Co  t%-  7  TlUT5  "  Nonh  German 
ins  Co.,  24  Fed.  Rep.  625;  Spare  v.  Home 
Mut.  Ins.  Co.,  15  Fed.  Rep.  707^  Howard  Ins 

Slate;  mTV5  rVall.(U'  S'>  ^  Hidden  v\ 
Slater  Mut  F.  Ins.  Co.,  2  Cliff.  (IJ.  S  )  266- 
Ha„cox  „.  Fishing  Ins.  Co.,  3  Sumn.  (U  S  ) 
142  Seamans  v.  Lonng,  1  Mason  (U.  S  127 
tai  c-\  T'  -Commercial  F.  Ins.  Co.  v.  Capi- 
ta^I  City  Ins.  Co.,  81  Ala.  320,  6o  Am.  Rep.  162 
Georgia ^ -  Fenn  v.  New  Orleans  Mut  Ins' 

In0s7c^^tG5a78o6oM°nr0e  *  S°Uth<rn 

Illinois.  -  Lycoming  F.  Ins.  Co.  v.  Jackson 
83  HI.  302;  Andes  Ins.  Co.  v.  Fish,  71  111  620 ; 


Co^flirX.'-  InS-  C°-  *  MarSeilles  Mfg. 

Indiana.-  Traders    Ins.   Co.   v  Newman 
II  I In,d-  554;   Bersch       Sinnissippi  Ins  Co 
fJnL6*>.  H°me  Ins.  Co.  v.  Duke,  75  Ind' 
535;  Phoenix  Ins.  Co.  v.  Benton.  87  Ind  132 

io^te-;S— A^,  Co  77 

WZ.  Dec"^0^  F-  Ins-  Co.,"  17  Iowa 
HfnTulJ7f°y&1  InS-  C°-  *  Horlon-  (Ky.) 

Z.^„a      Macarty  v.  Commercial  Ins. 
Co    17  La.  365;  Alliance  Marine  Assur  Co 

Dec^irPo wStatC  CoY  8  La"  1  28  Ami 
36  A^.^DerTas1:  "'  °Cean  ^  C°-  10  La'  28- 

Inf  So'"  ^  M1S°m  V-  Merchants'  Mut.  Marine 
Me  398':  3  4141  SaWyer  *  Mayhew,  51 

pi%aSZCAUSfS-  "French  P.  Hope  Ins.  Co.  16 

p  ck  mf s'  397:  R,ider  p'  °cean  Ins-  Co.  \l 

Pick.  (Mass.)  259;  Amory  v.  Oilman,  2  Mass 
1;  K>ng  ».  State  Mut.  F.  Ins.  Co  7  Cush 
(Mass  )  ,,54  Am.  Dec.  683;  Stetson  ^Massa-" 
chusetts  Mut.  F.  Ins.  Co.,  4  Mass.  330  Mc- 

?26SM:L.Z'30P6roVldenCe  WaShin^l&n  Ins'  £ 
Michigan  -  Clay  F.  &  M.  Ins.  Co.  v.  Huron 

Ama,Renp-3C26  '"  M°nta^e'  &  ^ich.  548.  31 

3of  4~?  RlpCt4ertSOn       COX'  29 

Missouri.  —  Harness  ».  National  F.  Ins  Co 
62AMo-  APP-  245,  1  Mo.  APP.  Rep.  473 
h New  Hampshire.  _  French  v.  Rogers.  16  N. 

New  York.-  Tallman  v.  Atlantic  F.  &  M 
Ins.  Co    29  How.  Pr.  (N.  Y.  Supreme  Ct  )  71 
Roussel  v.  St.  Nicholas  Ins.  Co.,  41  N  Y 
Super.    Ct.    279;    Peabody    v.  Washington 
County  Mut.  Ins.  Co.,  20  Barb.  (N.  Y  )  340 
Yr)e2m7an  ciin^U,t°n  5"  Ins-Co.,38  Barb'S: 
a±  •  V'u  k    l°n  Z  H°Pe  Ins-  Co.,  45  N.  Y. 
f;2  ,°n  A  Chp'  Germania  F.  Ins.  Co.,  62  N. 
v.  52,  20  Am.  Rep.  451;  Fowler  v.  New  York 
Indemnity  Ins.  Co.,  26  N.  Y.  422-  Grosvenor 
v  Atlantic  F.  Ins.  Co.,  17  N.  Y  392    RiggS  ° 
Commerc.al  Mut.  Ins.  Co.,  125  N.'  Y.  If  21 
Am.  St.  Rep.  716;  Howard  v.  Albany  Ins  Co 
3  DT-         Y,->  30i;   Murdock   v.  Chenango- 

NortnhyAMUt-  In%C?"  2  N"  Y-  2I°;  Gilbert^ 
North  American  F.  Ins.  Co.,  23  Wend.  (N  Y  > 

Co.fs  BomswDe(N.5Y3  j  2S470tWe11     ]^SOn  l^ 
North  Carolina.  -  Lockhart  v.  Cooper.  87 
N.  Car.  149,  42  Am.  Rep.  514  V  7 

Di^y^S       FirCmen*S  C°-2 

Or?;r283TChriSm'ln  V-  StatC  InS'  Cc,  xo 

M*rVyiVaniF  ~  Greyemeyer  p.  Southern 
Mut.  F.  Ins.  Co.,  62  Pa.  St.  340.  1  Am.  Rep. 
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nitv  1  and  unless  injury  to  the  subject  of  insurance  would  occasion  loss  to  the 
insured  there  is  nothing  against  which  to  indemnify  him.*  Nevertheless,  if  the 
oolicv  includes  property  in  which  the  insured  has  the  required  interest,  along 
with  other  property  in  which  he  has  none,  it  will  be  valid  as  to  the  former.* 
So  the  loss  may  be  made  payable  to  one  without  an  insurable  interest  pro- 
vided the  insured  himself  has  such  an  interest.4  _ 

(b)  Origin  of  the  Doctrine.  —  Wagering  policies  in  marine  insurance  were  valid 
at  common  law  and  until  the  statute  19  Geo.  II.,  c.  37,  P^sed  in  1746,5  and  it 
appears,  although  the  authorities  are  not  entirely  harmonious,  that  no  insur- 
able interest  in  life  insurance  was  required  prior  to  the  statute  14  Geo.  111., 

enacted  in  I774-6  ,  ,    ,  ,  a;ct^ 

Fire  insurance.  —  In  the  form  of  insurance  here  treated  of,  however  a  differ- 
ent rule  seems  to  have  obtained  from  the  beginning.7  Influenced,  it  has  been 
suggested  by  the  supposed  encouragement  otherwise  offered  to  incendiarism, 
the  courts  have  always  required  an  insurable  interest  on  the  part  of  the 
insured  in  the  ordinary  fire  policy.9    In  the  absence  of  such  an  interest  the 


420-  Pritchet  v.  Insurance  Co.  of  North 
America,  3  Yeates  (Pa.)  458;  Pennsylvania 
Cent.  Ins.  Co.  v.  Gayman,  7  Leg.  Gaz.  (Pa.) 
234;  Wilson  v.  Trumbull  Mut.  F.  Ins.  Co.,  19 
Pa.St.  374;  Farmers'  Mut.  Ins.  Co.  v.  New 
Holland  Turnpike  Co.,  122  Pa.  St.  37;  Sweeny 
v.  Fran  klin  F.  Ins.  Co.,  20  Pa.  St.  342;  Impe- 
rial F.  Ins.  Co.  v.  Murray,  73  Pa.  St.  13. 

Vermont.  —  Swift  v.  Vermont  Mut.  F.  Ins. 
Co,  18  Vt.  305;  Dickerman  v.  Vermont  Mut. 
F.  Ins.  Co.,  67  Vt.  99. 

West  Virginia.  —  Sheppard  v.  Peabody  Ins. 
Co.,  21  W.  Va.  368;  Colby  v.  Parkersburg  Ins. 
Co.!  37  W.  Va.  789;  guarrier  v.  Peabody 
Ins.  Co.,  10  W.  Va.  507,  27  Am.  Rep.  582. 

1.  See  supra,  this  title.  The  Contract  in  Gen- 
ial—  A  Contract  of  Indemnity. 

2.  Can  Be  No  Indemnity  Without  Loss.  —  How- 
ard Ins.  Co.  v.  Chase,  5  Wall.  (U.  S.)  509. 
See  1  Wood  on  Insurance  (2d  ed.),  §  263; 
Rohrbach  v.  Germania  F.  Ins.  Co.,  62  N.  Y. 
47,  20  Am.  Rep.  451;  Riggs  v.  Commercial 
Mut.  Ins.  Co.,  125  N.  Y.  12,  21  Am.  St.  Rep. 
716. 

3.  Policy  Including  Property  in  Which  Insured 
Has  Interest  and  Property  in  Which  He  Has  None. 

—  Ketchum  v.  Protection  Ins.  Co.,  6  New 
Bruns.  136.  See  also  Holbrook  v.  American 
Ins.  Co.,  1  Curt.  (U.  S.)  193;  Perry  v.  Mechan- 
ics* Mut.  Ins.  Co.,  11  Fed.  Rep.  478;  Peck  v. 
New  London  County  Mut.  Ins.  Co.,  22  Conn. 
575-  St.  Paul  F.  &  M.  Ins.  Co.  v.  Kelly,  43 
Kan.  741;  Day  v.  Charter  Oak  F.  &  M.  Ins. 
Co.,  51  Me.  91.  Compare  Baltimore  F.  Ins. 
Co.'z>.  McGowan,  16  Md.  47;  Murray  v.  Co- 
lumbian Ins.  Co.,  11  Johns.  (N.  Y.)  302;  Cast- 
ner  v.  Farmers'  Mut.  F.  Ins.  Co.,  46  Mich.  15. 

Joint  Policy  by  Owner  of  Realty  and  Owner  of 
Personalty  Is  Valid.  —  Peck  v.  New  London 
County  Mut.  Ins.  Co.,  22  Conn.  575,  the  court 
saying:  "  The  plaintiffs,  in  fact,  owning  the 
property  severally,  but  both  together  taking  a 
joint  insurance  of  the  whole,  each  one  by  this 
act,  became,  after  the  loss,  a  trustee  for  the 
other,  with  a  right  to  recover,  as  such  trustee, 
the  value  of  the  property  not  owned  by  him 
severally;  and  as  he  had  a  right  to  recover,  in 
his  own  name,  for  his  own  several  loss,  they 
therefore  became  jointly  interested  in  the 
whole  loss." 

4.  Payee  Need  Not  Have  Insurable  Interest.  — 


137 


Perry  v.  Mechanics'  Mut.  Ins.  Co.,  11  Fed. 
Rep.  478;  Clay  F.  &  M.  Ins.  Co.  v.  Huron 
Salt  etc.,  Mfg.  Co.,  31  Mich.  346;  Franklin  v. 
National  Ins.  Co.,  43  Mo.  491;  Pratt  v.  New 
York  Cent.  Ins.  Co.,  64  Barb.  (N.  Y.)  589; 
Donaldson  v.  Sun  Mut.  Ins.  Co.,  95  Tenn.  280; 
Colby  v.  Parkersburg  Ins.  Co.,  37  W.  Va.  789. 
See  also  Thatch  v.  Metropole  Ins.  Co.,  11  Fed. 
Rep.  29;  Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N. 
Y.  6. 

The  occurrence  in  a  policy  of  a  direction  to 
pay  the  loss,  if  any,  to  some  one  other  than 
the  assured  named  in  it  does  not  necessitate 
the  proof,  in  an  action  on  the  policy  by  the  as- 
sured, of  any  interest  on  the  part  of  such  payee 
in  the  insured  property.  Clay  F.  &  M.  Ins. 
Co.  v.  Huron  Salt,  etc.,  Mfg.  Co.,  31  Mich. 
346.  See  Blackburn  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  116  N.  Car.  821. 

5.  See  the  titles  Beneficiaries  (in  Insur- 
ance), vol.  3,  p.  930;  Marine  Insurance. 

But  it  appears  that  even  before  the  statute  a. 
difference  between  wagering  policies  and  poli- 
cies of  insurance  was  recognized.  Lord  Eldon 
in  Lucena  v.  Craufurd,  2  B.  &  P.  N.  R.  321; 
Cousins  v.  Nantes,  3  Taunt.  521. 

6.  See  the  title  Beneficiaries  (in  Insur- 
ance), vol.  3,  p.  930  et  seq. 

7.  But,  whatever  the  rule  at  the  common 
law',  the 'statute  14  Geo.  III.,  c.  48,  which  pro- 
hibits wagering  policies,  or  policies  wherein 
the  beneficiaries  have  no  interest,  on  the  lives 
of  persons,  "  or  on  any  other  event  or  events 
whatsoever,"  is  broad  enough  to  render  void 
wagering  policies  of  fire  insurance.  See  Pater- 
son  v.  Powell,  9  Bing.  320,  23  E.  C.  L.  290. 

8.  Explanation  of  Origin.  —  "  In  respect  to 
insurances  against  fire,  the  obvious  temptation 
presented  by  a  wagering  policy  to  the  com- 
mission of  the  crime  of  arson  has  generally 
led  the  courts  to  hold  such  policies  void,  even 
at  common  law."  Ruse  v.  Mutual  Ben.  L. 
Ins.  Co.,  23  N.  Y.  516-  .    _     .  , 

9.  Insurable  Interest  Necessary  in  Policies  of 
Fire  Insurance  —  England.  —  Lynch  v.  Dalzell, 
4  Bro.  P.  C.  (Toml.  ed.)  431:  Sadlers'  Co.  v. 
Badcock,  2  Atk.  554.  a  case  of  fire  insurance 
decided  by  Lord  Chancellor  Hardwicke  in  1743- 

New  York.  —  Freeman  v.  Fulton  F.  Ins.  Co., 
14  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  398,  38  Barb. 
(N.  Y.)  247;  Ruse  v.  Mutual  Ben.  L.  Ins.  Co.„ 
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policy  has  been  treated  as  a  wagering  one,  contrary  to  sound  public  policy.1 

(c)  Time  When  Interest  Must  Exist  —  aa.  General  Rule.  —  Under  the  prevailing 
rule  the  insurable  interest  must  exist  both  when  the  policy  issues  and  at  the 
time  of  loss, 2  and  it  has  been  held  that  a  subsequent  acquisition  of  interest 


23  N.  Y.  516.  Compart  Howard  v.  Albany  Ins. 
Co.,  3  Den.  (N.  Y.)  303. 

1.  Wager  Policies —  United  States.  —  Ameri- 
can Baskel  Co.  v.  Farmville  Ins.  Co.,  3 
Hughes  (U.  S.)  251;  Holbrook  v.  American 
Ins.  Co  ,  1  Curt.  (U  S.)  193;  Spare  v.  Home 
Mut.  Ins.  Co.,  15  Fed.  Rep.  707. 

Massachusetts.  —  King  v.  State  Mut.  F.  Ins. 
Co.,  7  Cush.  (Mass.)  1,  54  Am.  Dec.  683; 
Amory  v.  Oilman,  2  Mass.  1. 

Maine.  — Clark  v.  D welling-House  Ins.  Co., 
81  Me.  373- 

Michigan.  —  Agricultural  Ins.  Co.  v.  Mon- 
tague, 38  Mich.  548,  31  Am.  Rep.  326. 

New  Hampshire.  —  Hoit  v.  Hodge,  6  N.  H. 
104,  25  Am.  Dec.  451. 

New  York.  —  Fowler  v.  New  York  Indem- 
nity Ins.  Co.,  26  N.  Y.  422;  Mount  v.  Waite,  7 
Johns.  (N.  Y.)  434;  Howard  v.  Albany  Ins. 
Co.,  3  Den.  (N.  Y.)  301;  Riggs  v.  Commercial 
Mut.  Ins.  Co.,  125  N.  Y.  7,  21  Am.  St.  Rep.  716. 

North  Carolina.  —  Lockhart  v.  Cooper,  87  N. 
Car.  149,  42  Am.  Rep.  514. 

Oregon.  —  Chrisman  v.  Slate  Ins.  Co.,  16 
Oregon  283. 

Pennsylvania.  —  Pritchet  v.  Insurance  Co.  of 
North  America,  3  Yeates  (Pa.)  458. 

See  also  Porter  v.  .(Etna  Ins.  Co.,  2  Flipp. 
(U.  S.)  100;  Alsop  v.  Commercial  Ins.  Co.,  1 
Sumn.  (U.  S.)  451;  Folsom  v.  Merchants'  Mut. 
Marine  Ins.  Co.,  38  Me.  414;  Allen  v.  Mutual 
F.  Ins.  Co.,  2  Md.  in;  De  Bolle  v.  Pennsyl- 
vania Ins.  Co.,  4  Whart.  (Pa.)  68,  33  Am.  Dec. 
38;  Swift  v.  Vermoni  Mut.  F.  Ins.  Co.,  18  Vt. 
305;  Howard  v.  Lancashire  Ins.  Co.,  17  Nova 
Scotia  172,  11  Can.  Sup.  Ct.  Rep.  92 

In  Riggs  v.  Commercial  Mut.  Ins.  Co.,  125 
N._  Y.  7,  21  Am.  St.  Rep.  716,  Andrews,  J., 
said:  "  What  constitutes  an  insurable  inter- 
est has  been  the  subject  of  much  discussion  in 
the  cases,  and  is  often  a  question  of  great  diffi- 
culty. It  is  quite  apparent  that  the  tendency 
of  decisions  in  recent  times  is  in  the  direction 
of  a  more  liberal  doctrine  upon  this  subject 
than  formerly  prevailed.  May  on  Ins.,  §  76. 
Contracts  of  insurance  where  the  insured  had 
no  interest  were  permitted  at  common  law 
(Craufurd  v.  Hunter,  8  T.  R.  13),  but  the 
manifest  evils  attending  such  contracts,  and 
the  temptation  which  they  afforded  to  fraud 
and  crime,  led  to  the  enactment  in  England  of 
the  statute  19  Geo.  II.,  c,  37.  prohibiting 
wager  policies,  and  this  was  followed  by  the 
enactment  in  this  state  of  a  similar  statute  (1 
Rev.  Stat.  662)  prohibiting  wagers;  but  to  pre- 
vent the  application  of  the  statute  to  cases  of 
insurance  by  way  of  security  and  indemnity, 
it  was  provided  that  it  should  '  not  be  extended 
so  as  to  prohibit  nor  in  any  way  affect  anv  in- 
surances made  in  good  faith  for  the  security 
or  indemnity  of  the  party  assured,  and  which 
are  not  otherwise  prohibited  by  law  '  (section 
10).  It  would  seem,  therefore,  that  whenever 
there  is  a  real  interest  to  protect  and  a  person 
is  so  situated  with  respect  to  the  subject  of  in- 
surance that  its  destruction  would  or  might 
reasonably  be  expected  to  impair  the  value  of 


that  interest,  an  insurance  on  such  interest 
would  not  be  a  wager  within  the  statute, 
whether  the  interest  was  an  ownership  in,  or 
a  right  to  the  possession  of,  the  property,  or 
simply  an  advantage  of  a  pecuniary  character 
having  a  legal  basis,  but  dependent  upon  the 
continued  existence  of  the  subject.  It  is  well 
settled  that  a  mere  hope  or  expectation  which 
may  be  frustrated  by  the  happening  of  some 
event  is  not  an  insurable  interest/' 

2.  Interest  Required  Both  at  Time  of  Issuance 
and  Time  of  Loss  —  ling land.  —  Godsall  v.  Bol- 
dero,  9  East  72;  Lynch  v.  Dalzell,  4  Bro.  P.  C. 
(Toml.  ed.)  431;  Sadlers'  Co.  v.  Badcock,  2 
Atk.  554;  North  British,  etc.,  Ins.  Co.  v. 
Moffatt,  41  L.  J.  C.  P.  1.  See  Reed  * .  Cole,  3 
Burr.  1512. 

United  States.  —  Hancox  v.  Fishing  Ins.  Co., 
3  Sumn.  (U.  S.)  142;  Seamans  v.  Loring,  1 
Mason  (U.  S.)  127;  Bates  v.  Equitable  Ins. 
Co.,  10  Wall.  (U.  S.)  33. 

Alabama.  — Commercial  F.  Ins.  Co.  v.  Capi- 
tal City  Ins.  Co.,  81  Ala.  320,  60  Am.  Rep. 
162. 

Illinois.  —  Illinois  Mut.  F.  Ins.  Co.  v.  Mar- 
seilles  Mfg.  Co.,  6  111.  236;  Andes  Ins.  Co.  v. 
Fish,  71  111.  620. 

Indiana.  —  Home  Ins.  Co.  v.  Duke,  75  Ind. 
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Iowa.  — Ayres  v.  Hartford  F.  Ins.  Co.,  17 
Iowa  176,  85  Am.  Dec.  553;  Ayres  v.  Home 
Ins.  Co.,  21  Iowa  185. 

Louisiana.  —  Power  v.  Ocean  Ins.  Co.,  19 
La.  28,  36  Am.  Dec.  665;  Alliance  Marine 
Assur.  Co.  v.  Louisiana  State  Ins.  Co.,  8  La. 
I,  28  Am,  Dec.  117;  Macarty  v.  Commercial 
Ins.  Co.,  17  La.  365. 

Maine.  —  Folsom  v.  Merchants'  Mut.  Ma- 
rine Ins.  Co.,  38  Me.  414;  Lane  v.  Maine  Mut. 
F.  Ins.  Co.,  12  Me.  44,  28  Am.  Dec.  150. 

Massachusetts.  —  Worthington  v.  Bearse,  12 
Allen  (Mass.)  382;  Carroll  v.  Boston  Marine 
Ins.  Co.,  8  Mass.  515;  Jackson  v.  Massachu- 
setts Mut.  F.  Ins.  Co.,  23  Pick.  (Mass.)  418,  34 
Am.  Dec.  69;  Bailey  v.  ./Etna  Ins.  Co.,  iq 
Allen  (Mass.)  286;  Graves  v.  Hampden  F.  Ins. 
Co.,  10  Allen  (Mass.)  281;  French  *.  Hope 
Ins.  Co.,  16  Pick.  fMass.)  397;  King  v.  State 
Mut.  F.  Ins.  Co.,  7  Cush.  (Mass.)  1.  54  Am. 
Dec.  683;  Rider  v.  Ocean  Ins.  Co.,  20  Pick. 
(Mass.)  259. 

Missouri.  —  Morrison  v.  Tennessee  M.  &  F. 
Ins.  Co.,  18  Mo.  262,  59  Am.  Dec.  299;  Harness 
v.  National  F.  Ins.  Co.,  62  Mo.  App.  245,  I 
Mo.  App.  Rep.  473. 

New  York.  —  ^Etna  Ins.  Co.  v.  Tyler,  16 
Wend.  (N.  Y.)  385,  30  Am.  Dec.  90;  Boynton  v. 
Clinton,  etc.,  Mut.  Ins.  Co.,  16  Barb.  (N.  Y.) 
254;  Murdock  v.  Chenango  Countv  Mut.  Ins. 
Co.,  2  N.  Y.  216;  Howard  v.  Albany  Ins.  Co., 
3  Den.  (N.  Y.)  301:  Read  v.  Mutual  Safety 
Ins.  Co.,  3  Sandf.  (N.  Y.)  54;  Tallman  v.  At- 
lantic F.  &  M.  Ins.  Co.,  29  How.  Pr.  (N.  Y. 
Supreme  Ct.)  71 ;  Clinton  v.  Hope  Ins.  Co.,  45 
N.  Y.  454;  Shotwell  v.  Jefferson  Ins.  Co.,  5 
Bosw.  (N.  Y.)  247;  Peabody  v.  Washington 
County  Mut.  Ins.  Co.,  20  Barb.  (N.  Y.)  340. 
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will  not  validate  the  policy  even  though  it  be  renewed  thereafter. 

Interest  at  Time  of  Loss  Probably  Sufficient.  -  But  a  more  liberal  rule  seems  to 
obtain  Tn  marine  and  life  insurance,*  and  even  in  construing  fire-insurance 
no  ides  there  are  authorities  which  recognize  that  one  who  has  an  insurable 
fnt  s  at  the  time  of  loss,  though  none  at  the  date  of  issue  is  e, ituled  to 
orotection  as  where  "  after-acquired  goods  are  insured,3  and  the  applica- 
tion tc  such  policies  of  the  ruleVverning  marine  and  life  insurance  contracts 
has  been  seemingly  approved  by  some  courts*  There  are,  for  example,  dicta 
?o  the  effect  Tat  an  insurable  interest  at  the  time  of  loss  is  sufficient.'  And 
where  the  policy  is  "  on  account  of  whom  it  may  concern,  '  or  in  other  eqtuv- 
r/en  terms,  the  plaintiff  need  not  show  that  he  has  an  insurab  e  interest  at 
?he  time  of  its  insurance  if  he  has  such  an  interest  during  its  life  and  at  the 
time  of  loss.6 


North  Carolina.  —  Lockhart  v.  Cooper,  87  N. 
Car.  149,  42  Am.  Rep.  514.  A 

Ohio  —  Mt.  Vernon  Mfg.  Co.  v.  Summit 
County  Mut.  F.  Ins.  Co.,  10  Ohio  St.  347; 
Graham  v.  Firemen's  Ins.  Co.,  2  Disney  (Ohio) 

*  Oregon.  —  Chrisman  v.  State  Ins.  Co.,  16 
Oregon  283.  „ 

Vermont.  —  Dickerman  v.  Vermont  Mut.  X. 
Ins.  Co.,  67  Vt.  99. 

West  Virginia.  —  Colby  v.  Parkersburg  Ins. 
Co.  37  W.  Va.  789;  Sheppard  v.  Peabody  Ins. 
Co.',  21  W,  Va.  368. 

1.  Howard  v.  Lancashire  Ins.  Co.,  ir  Can. 
Sup.  Ct.  Rep.  92. 

2.  Life  and  Marine  Insurance.  —  The  bene- 
ficiary's interest  in  the  life  of  the  insured,  in  a 
policy  of  life  insurance,  need  not  be  a  con- 
tinuing one,  and  a  recovery  may  be  had 
though  such  interest  has  ceased  before  the 
time  of  loss.  Connecticut  Mut.  L.  Ins.  Co.  v. 
Schaefer,  94  U.  S.  457-  See  the  title  Bene- 
ficiaries (in  Insurance),  vol.  3,  p.  947,  where 
the  authorities  are  collected. 

In  marine  insurance  "  it  is  now  established 
that  an  insurable  interest  whilst  the  risk  is 
still  pending,  and  at  the  time  of  loss,  is  suffi- 
cient "  It  need  not  exist  also  at  the  time  of 
effecting  the  policy.  1  Arnould  on  Marine  In- 
surance (6th  ed.)  59  See  Rhind  v.  Wilkinson, 
2  Taunt.  237,  and  the  title  Marine  Insurance. 

3.  "After-acquired  Goods  "  —  Interest  at  Time  of 
Loss  Sufficient.  —  Lane  v.  Maine  Mut.  F.  Ins 
Co.,  12  Me.  44,  28  Am.  Dec.  150;  West  Branch 
Ins  Co.  v.  Helfenslein,  40  Pa.  St.  289;  Wood 
v  Rutland,  etc.,  Mut.  F.  Ins.  Co.,  31  Vt.  552. 
See  also  supra,  this  title.  The  Contract  in  Gen- 
eral, subdiv.  Personalty  —  Stock  in  Trade,  etc.; 
and'  see  Grant  v.  Parkinson,  cited  in  Lucena 
v.  Craufurd.  3  B.  &  P.  85. 

4.  Rules  Governing  Marine  Insurance  Applicable 
in  Fire  Insurance.  —  Lingenfelter  v.  Phoenix 
Ins.  Co.,  19  Mo.  App.  252. 

In  Henshaw  v.  Mutual  Safety  Ins.  Co.,  2 
Blatchf.  (U.  S.)99,  it  was  observed:  "  Whether 
or  not  by  the  general  rules  of  insurance  law 
the  fact  that  the  insured  party  had  no  insur- 
able interest  in  the  subject  insured  at  the  time 
it  was  intended  the  contract  should  commence 
its  operation,  although  he  possessed  such  in- 
terest at  the  time  of  the  loss,  would  render  the 
policy  invalid,  yet  clearly  it  is  competent  for 
the  parties  to  contract  with  a  view  to  such  a 
condition  of  things.  3  Kent's  Com.  (6th  ed.) 
258-  1  Duer  on  Ins.  159,  160,  note  1;  Rogers 


v.  Trader's  Ins.  Co.,  6  Paige  (N.  Y.)  596. 
There  is,  however,  strong  color  at  least  for  the 
doctrine  that  the  party  intended  to  be  insured 
will  be  protected  if  he  had  an  interest  at  the 
time  of  the  loss,  without  any  express  stipula- 
tion to  that  effect,  although  he  had  no  interest 
at  the  commencement  of  the  risk.  Hughes  on 
Ins  42-  2  Duer  on  Ins.  49.  §3* ;  Sutherland 
v  Pratt,  11  M.  &  W.  296;  Hancox  v.  Fisb.ng 
Ins.  Co.,  3  Sumn.  (U.  S.)  132.'' 

In  McLaren  v.  Hartford  F.  Ins.  Co.,  5  N.  Y. 
151  it  was  held  that  where  property  was  sold 
at  foreclosure  sale,  the  purchaser  instantly 
acquired  an  interest  therein,  although  no  deed 
had  been  executed,  and  that  the  subsequent 
execution  of  the  deed  related  back  to  the  time 
of  the  purchase. 

In  Trade  Ins.  Co.  v.  Barracliff,  45  N.  J.  L. 
540  46  Am.  Rep.  792,  there  is  the  general  ob- 
servation that"  there  is  no  distinction  between 
marine  and  fire  policies  as  to  the  kind  and  de- 
gree of  interest  necessary  to  constitute  the 
basis  of  the  policy."    Citing  Phillips  on  Ins., 

§  346.  r* 

See  also  Gaylord  v.  Lamar  F.  Ins.  Co.,  40 
Mo  13  93  Am.  Dec.  289;  Redfield  v.  Holland 
Purchase  Ins.  Co.,  56  N.  Y.  354.  15  Am  Rep. 
424-  Stetson  v.  Insurance  Co.,  4  Phila.  (Pa.)  8, 
17  Leg.  Int.  (Pa.)  20;  ^Etna  Ins.  Co.  v.  Miers. 
5  Snee'd  (Tenn.)  139;  Butler  v.  Standard  F. 
Ins.  Co.,  4  Ont.  App.  391',  Howard  v.  Lanca- 
shire Ins.  Co.,  11  Can.  Sup.  Ct.  Rep.  92  _ 

5.  Dicta  that  Interest  at  Time  of  Loss  Sufficient. 
—  Hidden  v.  Slater  Mut.  F.  Ins.  Co.,  2  Cliff. 
(U  S  )  266-  New  England  F.  &  M.  Ins.  Co.  v. 
Wetmore.  32  111.  221;  Macarty  v.  Commercial 
Ins.  Co.,  17  La.  365;  Wilson  v.  Hill,  3  Met. 
(Mass.)  66;  Fogg  v.  Middlesex  Mut.  F.  Ins. 
Co,  10  Cush.  (Mass.)  337;  Carroll  v.  Boston 
Marine  Ins.  Co.,  8  Mass.  515;  Murdock  v. 
Chenango  County  Mut.  Ins.  Co.,  2  N.  Y.  210; 
Fowler  v  New  York  Indemnity  Ins.  Co.,  26 
N.  Y.  422.  See  also  Mills  v.  Farmers'  Ins. 
Co.,  37  Iowa  400. 

6.  Policy  "  on  Account  of  Whom  It  May  Con- 
cern "  —  Hooper  v.  Robinson,  98  U.  S.  528; 
Fire  Ins.  Assoc.  of  England  v.  Merchants  , 
etc.,  Transp.  Co.,  66  Md.  339.  59  Am.  Rep. 
162;  Martin  v.  Fishing  Ins.  Co.,  20  Pick. 
(Mass.)  389,  32  Am.  Dec.  220.  _ 

In  the  first  case  cited  it  is  said,  and  the 
statement  is  enforced  with  numerous  illustra- 
tions that  "  this  is  consistent  with  reason  and 
justice,  and  is  supported  by  analogies  of  the 
law  in  other  cases." 
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bb  Insurable  Interest  Need  Not  Be  Continuous.  —  In  the  absence  of  a  clan*, 
forbidding  alienation  or  change  of  interest,  one's  insurlbkfnteresl need  Sot 
be  continuous  and  uninterrupted,  but  may  be  temporarily  suspended  and 
afterwards  revived,  without  preventing  recoverv  »  Th,Z  „,u  P?i  •  '  , 
property  is  so.d  and  afterwards  taken\aT0?Loum  "of  ntpaymentTfte 
purchase  price  *  or  nonperformance  of  some  other  stionlafion  „r  .u, 
■  merest  is  acquired,' the  original  insured  £^ffl£$££ir,,A£5 
instance  of  the  rule  is  the   nsurance  of  "  stork  in  tr*A~  "  ti     •       'Vr  . 

S  repkCe       ™  anfttreco^f'or  fo^Tnte^b? 

Qualifications. -But  while  the  general  rule  does  not  require  the  insurable 
interest  to  be  continuous  yet  the  policy  is  inoperative  during  the  period  of 
suspension,  and  the  insured  may  not  recover  then  5 

«  Insurable  Interest  May  Be  Partially  Divested.  —  The  insured  mav  oartiallv 

hi!sV%htToSr ecotr'e    ThufV"  °"  thafacToL^b  i 

nis  ngnt  to  recover.      Ihus,  he  may  transfer  the  legal  title  7  execute  a  mort- 
gage covering  the  insured  property, *  or  make  an  assfgnment  for  the  benefi?  of 


1.  Interest  Not  Necessarily  Continuous.  —  In- 
surance Co.  of  North  America  v.  McDowell 
50  111  120,  99  Am.  Dec.  497;  Power  v.  Ocean 
Ins.  Co.  19  La.  28,  36  Am.  Dec.  665;  Lane  v. 
Maine  Mut.  F.  Ins.  Co.,  12  Me.  44,  28  Am 
Dec.  150;    Worthington   v.  Bearse,  12  Allen 
(Mass.)  382;  Taylor  v.  Lowell,  3  Mass  331  3 
Am.  Dec.  141 ;  Hooper  v.   Hudson  River  F 
Ins.  Co    i7  N.  Y.  424;  Rex  v.  Merchants'  Ins! 
Co.,  2  Prnla.  (Pa.)  357,  14  Leg.  Int.  (Pa.)  332. 
bee  also  Ayres  v.  Hartford  F.  Ins    Co  17 
Iowa  178,  85  Am.  Dec.  553. 

2.  Sale  of  Insured  Property  Rescinded  for  Non- 
payment. —  I  n  Worthington  v.  Bearse,  12  Allen 
(Mass.)  382,  it  was  held  that  if  a  mortgagor  of 
a  vessel  sells  his  remaining  interest  therein 
with  a  stipulation  that  he  will  pay  off  the 
mortgage,  and  fails  to  comply  with  this  stipu- 
lation, and  the  bargain  is  accordingly  re- 
scinded and  the  title  reconveyed  to  him  a 
policy  of  insurance  issued  to  him  before  his 
agreement  of  sale  will  cover  a  loss  of  the  ves- 
sel after  the  reconveyance  of  the  title  to  him 

3.  Selling  Property  and  Receiving  Back  Quali- 
fied Interest.  —  In  Lane  v.  Maine  Mut  F  Ins 
Co  12  Me.  44.  28  Am.  Dec.  150,  the  policy 
forbade  alienation.  The  insured  leased  the 
store  and  sold  the  goods  to  A.,  who  placed  the 
property  in  possession  of  his  son.  The  vendee 
was  unable  to  meet  the  payments  as  agreed 
upon,  and  a  subsequent  agreement  was  en- 
tered  into  whereby  the  insured  was  to  pay  the 
debts  of  the  business,  receive  the  proceeds  of 
the  property,  and  pay  A.  for  his  services.  The 
insured  held  exclusive  possession  under  this 
agreement  until  the  loss,  and  he  was  allowed 
to  recover. 

4.  Insurance  of  Stocks  in  Trade.  —  See  City  F 
Ins  Co.  v.  Mark,  45  111.  482;  Lee  v.  Howard 
t.  Ins  Co.,  11  Cush.  (Mass.)  324;  Wood  v. 
Rutland,  etc.,  Mut.  F.  Ins.  Co.,  31  Vt  552 
See  also  supra,  this  title,  The  Contract  in  Gen. 
era!  subdiv.  3.  a.  (2)  (b)  bb.  Stock  in  Trade: 
Shi  fting  Risks. 

5.  Policy  Inoperative  While  Interest  Suspended. 
—  Wilson  v.  Hill,  3  Met.  (Mass.)  66-  Worth- 
ington v.  Bearse,  12  Allen  (Mass.)  382  See 
F°ls°m  v.  Merchants'  Mut.  Marine  Ins.  Co 
38  Me.  414.  See  also  infra,  this  section! 
Vendor  —  In  General. 

140 


6.  Policy  Unaffected  Though  Insured's  Interest 
Partially  Divested  —  England.  —  Reed  v.  Cole 
3  Burr.  1512. 

United  States.  —  Nussbaum  v.  Northern  Ins 
Co.,  37  Fed.  Rep.  524. 

/w-Cowan  v.  Iowa  Slate  Ins.  Co  40 
Iowa  551,  20  Am.  Rep.  583. 

Louisiana.  —  Macarty  v.  Commercial  Ins. 
Co.,  17  La.  365. 

Massachusetts.  —  Stetson  v.  Massachusetts 
F.  Ins  Co.,  4  Mass.  330;  Wilson  v.  Hill,  3 
Met.  (Mass.)  66;  Dadmun  Mfg.  Co.  v  Worces- 
ter Mut.  F.  Ins.  Co.,  11  Met.  (Mass.)  429- 
Jackson  v.  Massachusetts  Mut.  F.  Ins  Co  23 
Pick.  (Mass.)  418,  34  Am.  Dec.  69;  Lazarus  v 
Commonwealth  Ins.  Co.,  5  Pick.  (Mass.)  76- 
Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co  2 
Pick.  (Mass.)  249. 

New  York.  —  .Etna  F.  Ins.  Co.  v.  Tyler  16 
Wend.  (N.  Y.)  385,  30  Am.  Dec.  90;  Kitts  v. 
Massasoit  Ins.  Co.,  56  Barb.  (N.  Y.)  177-  How- 
ard v.  Albany  Ins.  Co.,  3  Den.  (N.  Y.)  301 

Pennsylvania.  —  Franklin  F.  Ins.  Cov  Find- 
lay,  6  Whart.  (Pa.)  483,  37  Am.  Dec.  430. 

See  also  Masters  v.  Madison  County  Mut  Ins 
Co.,  11  Barb.  (N.  Y.)  624;  Boynton  v.  Clinton' 
etc.,  Mut.  Ins.  Co.,  16  Barb.  (N.  Y.)  254;  Ab- 
bott v.  Hampden  Mut.  F.  Ins.  Co.,  30  Me.'  414- 
Manley  v.  Insurance  Co.  of  North  America  1 
Lans.  (N.  Y.)  20. 

7.  Transfer  of  Legal  Title.  —  Nussbaum  v 
Northern  Ins.  Co.,  37  Fed.  Rep.  524;  Lazarus 
v.  Commonwealth  Ins.  Co.,  5  Pick.  (Mass.)  76- 
Gordon  v.  Massachusetts  F.  &  M.  Ins.  Co.  2 
Pick  (Mass.)  249;  Wilson  v.  Hill,  3  Met. 
(Mass.)  66;  Dadmun  Mfg.  Co.  v.  Worcester 
Mut.  F.  Ins.  Co.,  11  Met.  (Mass.)  429;  Stet- 
son v.  Massachusetts  Mut.  F.  Ins.  Co  4  Mass 
33o. 

8.  Mortgage. — Gordon  v.  Massachusetts  F 
&  M.  Ins.  Co.,  2  Pick.  (Mass.)  249;  French  v. 
Rogers,  16  N.  H.  177;  Rollins  v.  Columbian 
Mut.  F.  Ins.  Co.,  25  N.  H.  200.  See  also 
infra,  this  section,  Parties  Having  Insurable 
Interests  —  Mortgagors.  Compare  Wentworth 
v.  Outhwaite,  10  M.  &  W.  452. 

When  Property  Is  Assigned  for  Security,  the  in- 
surer retains  a  subsisting  interest,  and  the 
policy  is  not  avoided.  Locke  v.  North  Ameri- 
can Ins.  Co.,  13  Mass.  61. 
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creditors,1  and  still  retain  an  insurable  interest.  But  where  the  insurance  is 
jointly  effected  a  joint  interest  must  remain.8 

(d)  Effect  of  Want  of  Insurable  Interest  —  Enforcement  of  the  Policy.  —  If  insurance  IS 
effected  upon  certain  property,  but  the  insured  has  no  such  interest  as  the  law 
requires  therein,  the  contract  is  wholly  void,  and  the  insured  can  recover 
nothing.3  Nor  is  his  assignee  in  any  better  condition,  for  he  is  merely  the 
assignee  of  a  void  contract.4  . 

Upon  Payment  of  Premiums.  —  When  the  insured  is  without  interest,  he  is 
released  from  any  obligation  to  pay  the  premium,  and  notes  given  for  the  pre- 


1.  Assignments  for  Creditors.  —  Lazarus  v. 
Commonwealth  Ins.  Co.,  5  Pick.  (Mass.)  76,  19 
Pick.  (Mass.)  81;  Gourdon  v.  Insurance  Co.  of 
North  America,  I  Binn.  (Pa.)  430,  note  a.  See 
also  Hibbert  v.  Carter,  I  T.  Rep.  745. 

The  same  is  true  when  the  policy  stipulates 
against  any  alienation  and  the  assignment  is 
made  under  the  provisions  of  the  bankrupt 
law.  Starkweather  v.  Cleveland  Ins.  Co.,  2 
Abb.  (U.  S.)  67.  But  where  creditors  release 
their  claim  in  consideration  of  the  assignment, 
the  rule  seems  otherwise.  See  Lazarus  v. 
Commonwealth  Ins.  Co.,  19  Pick.  (Mass.)  81, 
2  Duer  on  Marine  Ins.  56. 

2.  In  Joint  Insurance  a  Joint  Interest  Must  Re- 
main.—In  a  suit  on  a  policy  taken  out  by 
joint  owners  of  the  property,  which  had  been 
transferred  from  one  to  the  other,  it  was  held 
that  the  two  as  plaintiffs  could  not  recover,  for 
the  want  of  a  joint  interest  at  the  time  of  the 
loss.  Howard  v.  Albany  Ins.  Co.,  3  Den.  (N. 
Y.)  301.  Murdock  v.  Chenango  County  Mut. 
Ins.  Co.,  2  N.  Y.  210.  _ 

3.  If  Insurable  Interest  Wanting,  Policy  Wholly 
Void  —  England.  —  Lucena  v.  Craufurd,  2  B. 
&  P  N.  R.  269,  1  Taunt.  325;  Lynch  v.  Dal- 
zell,  4  Bro.  P.  C.  (Torn),  ed.)  431;  Halford  v. 
Kymer,  10  B.  &  C.  724,  21  E.  C.  L.  155;  Sad- 
lers'  Co.  v.  Badcock,  2  Atk.  554;  Goddart  v. 
Garrett,  2  Vern.  269. 

Canada.  —  Howard  v.  Lancashire  Ins.  Co., 
17  Nova  Scotia  172. 

United  States.  —  Williams  v.  North  German 
Ins.  Co.,  24  Fed.  Rep.  625;  Spare  v.  Home 
Mut.  Ins.  Co..  15  Fed.  Rep.  707;  Howard  Ins. 
■Co.  v.  Chase,  5  Wall.  (U.  S.)  509;  Hidden  v. 
Slater  Mut.  F.  Ins.  Co.,  2  Cliff.  (U.  S.)  266.  _ 

Alabama.  —  Commercial  F.  Ins.  Co.  v.  Capi- 
tal City  Ins.  Co.,  81  Ala.  320,  60  Am.  Rep.  162. 

Georgia.  —  Fern  v.  New  Orleans  Mut.  Ins. 
'Co.,  53  Ga.  578;  Monroe  v.  Southern  Mut.  Ins. 
Co.!  63  Ga.  66q. 

Illinois.  —  Lycoming  F.  Ins.  Co.  v.  Jackson, 
83  111.  302,  25  Am.  Rep.  386;  Andes  Ins.  Co. 
v.  Fish,  71  111.  620;  Illinois  Mut.  F.  Ins.  Co. 
v.  Marseilles  Mfg.  Co.,  6  111.  236. 

Indiana.  —  Traders'  Ins.  Co.  v.  Newman, 
120  Ind.  554;  Phoenix  Ins.  Co.  v.  Benton,  87 
Ind.  132;  Home  Ins.  Co.  v.  Duke,  75  Ind.  535; 
Bersch  v.  Sinnissippi  Ins.  Co.,  28  Ind.  64. 

Iowa.  —  Henning  v.  Western  Assur.  Co.,  77 
Iowa  319;  Baldwin  v.  State  Ins.  Co.,  60  Iowa 
497;  Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa 
176,'  85  Am.  Dec.  553. 

Kentucky.  —  Royal  Ins.  Co.  v.  Horton,  (Ky.) 
14  Ins.  L.  J.  871. 

Louisiana.  —  Macarty  v.  Commercial  Ins. 
Co.,  17  La.  365;  Alliance  Marine  Assur.  Co. 
-v.  Louisiana  State  Ins.  Co.,  8  La.  1,  28  Am. 
Dec.  117. 


Maine.  —  Sawyer  v.  Mayhew,  51  Me.  398; 
Folsom  v.  Merchants'  Mut.  Marine  Ins.  Co., 
38  Me.  414. 

Massachusetts.  —  Amory  v.  Gilman,  2  Mass. 
1;  King  v.  State  Mut.  F.  Ins.  Co.,  7  Cush. 
(Mass.)  1,  54  Am  Dec.  683;  Stetson  v.  Massa- 
chusetts Mut.  F.  Ins.  Co.,  4  Mass.  330;  Mc- 
Cluskey  v.  Providence  Washington  Ins.  Co., 
126  Mass.  306. 

Michigan.  —  Clay  F.  &  M.  Ins.  Co.  v. 
Huron  Salt,  etc.,  Mfg.  Co.,  31  Mich.  346; 
Agricultural  Ins.  Co.  v.  Montague,  38  Mich. 
548,  31  Am.  Rep.  326. 

Minnesota.  —  Culbertson  v.  Cox,  29  Minn. 
309,  43  Am.  Rep.  204. 

New  Hatnpshire.  —  French  v.  Rogers,  16  N. 
H.  177. 

New  York.  —  Tallman  v.  Atlantic  F.  &  M. 
Ins.  Co,  29  How.  Pr.  (N.  Y.  Supreme  Ct.)  71; 
Roussel  v.  St.  Nicholas  Ins.  Co.,  41  N.  Y.  Super. 
Ct.  279;  Freeman  v.  Fulton  F.  Ins.  Co.,  38 
Barb.  (N.  Y.)  247;  Clinton  v.  Hope  Ins.  Co., 
45  N.  Y.  454;  Rohrbach  v.  Germania  F.  Ins. 
Co.,  62  N.  Y.  52,  20  Am.  Rep.  451;  Grosvenor  ■ 
v.  Atlantic  F.  Ins.  Co.,  17  N.  Y.  392;  Murdock 
v.  Chenango  County  Mut.  Ins.  Co.,  2  N.  Y. 
210;  Gilbert  v.  North  American  F.  Ins.  Co., 
23  Wend.  (N.  Y.)  43,  35  Am.  Dec.  543;  How- 
ard v.  Albany  Ins.  Co.,  3  Den.  (N.  Y.)  301; 
Riggs  v.  Commercial'Mut.  Ins.  Co.,  125  N. 
Y.  12,  21  Am.  St.  Rep.  716.  See  also  Waters 
v.  Allen,  5  Hill  (N.  Y.)  421. 

North  Carolina.  —  Lockhart  v.  Cooper,  87  N. 
Car.  149,  42  Am.  Rep.  514. 

Ohio.  —  Graham  v.  Firemen's  Ins.  Co.,  2 
Disney  (Ohio)  255. 

Pennsylvania.  —  Wilson  v.  Trumbull  Mut. 
F.  Ins.  Co.,  19  Pa.  St.  374;  Sweeny  v.  Frank- 
lin F.  Ins.  Co.,  20  Pa.  St.  342;  Grevemeyer  v. 
Southern  Mut.  F.  Ins.  Co.,  62  Pa.  St.  340,  1 
Am  Rep.  420;  Pritchet  v.  Insurance  Co.  of 
North  America,  3  Yeates  (Pa.)  458;  Pennsyl- 
vania Cent.  Ins.  Co.  v.  Gayman,  7  Leg.  Gaz. 
(Pa.)  234;  Imperial  F.  Ins.  Co.  v.  Murray,  73 
Pa.  St.  28;  Farmers'  Mut.  Ins.  Co.  v.  New 
Holland  Turnpike  Co.,  122  Pa.  St.  37. 

West  Virginia.  —  Sheppard  v.  Peabody  Ins. 
Co.,  21  W.  Va.  368;  Colby  v.  Parkersburg 
Ins.  Co.,  37  W.  Va. 1  789".  Quarrier  v.  Pea- 
body  Ins.  Co.,  10  W.  Va.  507,  27  Am.  Rep. 
582. 

4.  When  Assignor  Without  Interest,  Assignee 
in  No  Better  Situation.  —  Bersch  v.  Sinnissippi 
Ins.  Co.,  28  Ind.  64;  Sawyer  v.  Mayhew,  51 
Me.  398;  Fowler  v.  New  York  Indemnity  Ins. 
Co.,  26  N.  Y.  422;  Peabody  v.  Washington 
County  Mut.  Ins.  Co.,  20  Barb.  (N.  Y.)  339; 
Freeman  v.  Fulton  F.  Ins.  Co.,  38  Barb.  (N. 
Y.)  247;  Sweeny  v.  Franklin  F.  Ins.  Co.,  20 
Pa.  St.  337- 
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miums  on  such  policies  are  without  consideration  and  not  enforceable  1  It 
pakT*         eVer'  tHat  the  insured  cannot  recover  back  the  premium  al'ready 

(2)  What  Constitutes  an  Insurable  Interest  — {*)  Definition.  —  In  brief  one 
may  be  said  to  have  an  insurable  interest  in  property  when  the  occurrence  of 
the  risk  against  which  insurance  is  effected  would  otherwise  cause  him  direct 
and  immediate  pecuniary  loss.3  He  need,  however,  have  no  title  equitable 
°u  ga!"  to  ^e  property*  and  the  extent  of  his  interest  may  be 'no  greater 
than  a  liability  for  its  care  and  preservation.5 

_  (b)  Requisites  —  an.  Interest  Must  Be  Pecuniary  and  of  Appreciable  Value  —  The 
interest  of  the  insured  must  be  such  that  the  loss  or  deterioration  thereof  will 
affect  his  pecuniary  prospects,  and  its  value  must  be  an  appreciable  one.6 

Pennsylvania.  —  Mutual  F.  Ins.  Co  v  Wag- 
ner, (Pa.  1885)7  Atl.  Rep.  103;  Milienberger 
v.  Beacom,  9  Pa.  St.  198. 

Virginia. — Tilley  v.  Connecticut  F.  Ins 
Co.,  86  Va,  813. 

Wisconsin.  —  Horsch  v.  Dwelling  House  Ins. 
Co.,  77  Wis.  4. 

"  Any  interest  may  be  insured  if  the  peril 
against  which  insurance  is  made  would  bring 
upon  the  insured,  by  its  immediate  and  direct 
effect,  a  pecuniary  loss."  Carter  Humboldt 
F.  Ins.  Co.,  12  Iowa  287. 

"  If  there  be  a  right  in  or  against  the  prop- 
erty which  some  court  will  enforce  upon  the 
property,  a  right  so  closely  connected  with  it 
and  so  much  dependent  for  value  upon  the 
continued  existence  of  it  alone,  as  that  a  loss 
of  the  property  will  cause  pecuniary  damage 
to  the  holder  of  the  right  against  it,  he  has  an 
insurable  interest."  Folger,  J.,  in  Rohrbach 
v.  Germania  F.  Ins.  Co.,  62  N.  Y.  54  20  Am 
Rep.  451. 

"  I  know  of  no  better  definition  of  an  in- 
terest in  an  event  than  that  by  Lawrence,  J., 
*  *  *  that  if  the  event  happens  the  party 
will  gain  an  advantage;  if  it  is  frustrated  he 
will  suffer  a  loss."  Wilson  v.  Jones,  L.  R.  2 
Exch.  150, /Vr  Blackburn,  J. 
(  4.  Legal  or  Equitable  Title  Not  Essential.  — 
"  It  is  not  necessary  to  constitute  an  insurable 
interest  that  a  party  should  show  either  a  legal 
or  equitable  title  in  the  property  insured;  but 
as  the  contract  of  insurance  is  one  of  indemnity 
against  losses  and  disadvantages,  an  insurable 
interest  may  be  shown  in  the  assured  without 
the  evidence  of  any  legal  or  equitable  title  to 
the  property  insured."  Lowe,  C.  J.,  in  Carter 
v.  Humboldt  F.  Ins.  Co.,  12  Iowa  291.  See 
also  Rohrbach  v.  Germania  F.  Ins.  Co..  62  N. 
Y.  47,  20  Am.  Rep.  451,  andinfra,  this  section. 
Qualifications—  Neither  Legal  Nor  Equitable 
Interest  Necessary. 

5.  See  infra,  this  section,  Parties  Having 
Insurable  Interests,  passim,  especially  the  sub- 
division Custodians  and  Caretakers 

6.  Must  Be  Pecuniary  in  Nature  and  Appreciable 
in  Value  —  England. — Joyce  v.  Swann,  17  C. 
B.  N.  S.  84,  112'  E.  C.  L.  84;  Halford  v. 
Kymer.  10  B.  &  C.  724.  21  E.  C.  L.  155. 

United  States.  —  Spare  v.  Home  Mut.  Ins. 
Co.,  15  Fed.  Rep,  707. 

Alabama.  — Commercial  F.  Ins.  Co.  v.  Cap- 
ital City  Ins.  Co.,  81  Ala.  320,  60  Am.  Rep.  162. 

Iowa.  —  Merrett  v.  Farmers'  Ins.  Co.,  42 
Iowa  11. 

New  York.  —  Rohrbach  v.  Germania  F.  Ins. 
Co.,  62  N.  Y.  47,  20  Am.  Rep.  451;  Riggs  v. 
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Not  Enforceable.  —  Sadlers'  Co.  v.  Badcock,  2 
Atk.  554;  Bersch  v.  Sinnissippi  Ins.  Co., '28 
Ind.  64;  Citizens'  F.  Ins.,  etc.,  Co.  v.  Doll,  35 
Md.  89,  6  Am.  Rep.  360;  Sawyer  v.  Mayh'ew, 
51  Me,  39S;  Tallman  v.  Atlantic  F.  &  M.  Ins.' 
Co.,  29  How,  Pr.  (N.  Y.  Supreme  Ct.)  71 ;  Free- 
man v.  Fulton  F.  Ins.  Co.,  38  Barb.  (N.  Y.) 
247;  Sweeny  v.  Franklin  F.  Ins.  Co.,  20  Pa 
St.  337- 

2.  No  Recovery  for  Premiums  Already  Paid.  — 

Waters  v.  Allen,  5  Hill  (N.  Y.)  421;  Hendricks 
v.  Commercial  Ins.  Co.,  8  Johns.  (N.  Y.)  1. 
See  also  Hoyt  v.  Gilman,  8  Mass.  336;  Mowry 
v.  Home  L.  Ins.  Co.,  9  R.  I.  346;  Sweeny  v. 
Franklin  F.  Ins.  Co.,  20  Pa.  St.  337. 

3.  Insurable  Interest  Defined  —  England.  — 
Craufurd  v.  Hunter,  8  T.  R.  13;  Lucena  v. 
Crauford,  3  B.  &  P.  75;  Smith  v.  Lascelles,  2 
T.  R.  188;  Wilson  v.  Jones,  L.  R.  2  Exch.  150; 
Barclay  v.  Cousins,  2  East  544. 

United  States.  —  Hooper  v.  Robinson,  98  U. 
S.  528;  Nussbaum  v.  Northern  Ins.  Co.,  37 
Fed.  Rep.  524. 

Alabama.  — Commercial  F.  Ins.  Co.  v.  Capi- 
tal City  Ins.  Co.,  81  Ala.  320,  60  Am.  Rep.  162. 

California.  —  Davis  v.  Phoenix  Ins.  Co.,  111 
Cal.  409. 

Colorado.  —  Helvetia  Swiss  F.  Ins.  Co.  v. 
Edward  P.  Allis  Co.,  ir  Colo.  App.  264. 

Illinois.  —  Agricultural  Ins.  Co.  v.  Clancey 
9  111.  App.  137. 

Iowa.  —  Merrett  v.  Farmers'  Ins.  Co.,  42 
Iowa  ri;  Carter  'v.  Humboldt  F.  Ins.  Co,,  12 
Iowa  287;  Warren  v.  Davenport  F.  Ins.  Co., 
31  Iowa  464,  7  Am.  Rep.  160. 

Maryland.  —  Allen  v.  Mutual  F.  Ins.  Co.,  2 
Md.  iti. 

Massachusetts.  —  Putnam  v.  Mercantile 
Marine  Ins.  Co.,  5  Met.  (Mass.)  386;  Will  iams 
v.  Roger  Williams  Ins.  Co.,  107  Mass.  377,  9 
Am.  Rep.  41;  Eastern  R.  Co.  v.  Relief  F.  Ins. 
Co.,  98  Mass.  420;  Wilson  v.  Hill,  3  Met 
(Mass.)  66. 

Nebraska.  —  German  Ins.  Co.  v.  Hyman,  34 
Neb.  704. 

New  fersey.  —  Sussex  County  Mut.  Ins.  Co. 
v.  Woodruff,  26  N.  J.  L.  541. 

New  York.  —  Springfield  F.  &  M.  Ins.  Co.  v. 
Allen,  43  N.  Y.  389,  3  Am.  Rep.  711;  Cone  v. 
Niagara  F.  Ins.  Co.,  60  N.  Y.  619;  Rohrbach 
v.  Germania  F.  Ins.  Co.,  62  N.  Y.  47,  20  Am. 
Rep  451;  Riggs  v.  Commercial  Mut.  Ins.  Co., 
125  N.  Y.  12,  21  Am.  St.  Rep  716;  Berry  v 
American  Cent.  Ins.  Co.,  132  N.  Y.  49,  28  Am. 
St.  Rep.  548;  National  Filtering  Oil  Co.  v.  Cit- 
izens' Ins.  Co.,  106  N.  Y.  535,  60  Am.  Rep.  473. 
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»  Interest  Must  Be  Actual.  -  While  the  interest  in  property  which  will  sus- 
taina  Policy  may  be  very  slight,  or  even  contingent,  yet  the  mere  naked 
expectaPdonyof  acquiring  I  trust  or  charge  respecting  property,  without  any 
Resent  interest,  either  absolute  or  contingent,  in  possession,  reversion  or 
expectancy,  is  not  a  sufficient  foundation  for  an  insurable  interest.  There 
Sn  be  no  insurable  interest  where  there  is  no  right  in  the  property,  or  right 
derivable  out  of  the  property  by  virtue  of  a  contract  relative  thereto 

cc  The  Subject  of  Insurance  and  the  Interest  Must  Be  Lawful-  —  Insurance  will 
not  protect  property  which  it  is  unlawful  to  hold  or  which  is  put  to  prohibited 
uses  *  Thus  there  can  be  no  insurable  interest  in  tickets  in  a  lottery  declared 
illegal  by  statute,3  if  the  unlawfulness  is  known  to  the  insured.4    bo  the 


Commercial  Mut.  Ins.  Co.,  125  N.  Y.  7,  21 
Am.  St.  Rep.  lit,. 

Pennsylvania.  —  Farmers  ,  etc.,  Mut.  K  Ins. 
Co  v  Meckes,  10  W.  N.  C.  (Pa.)  306;  Mutual 
F.  Ins.  Co.  v.  Wagner,  (Pa.  1885)  7  Atl.  Rep.  103. 

See  also  Lucena  v.  Craufurd,  2  B.  &  P.  N. 
R  269-  Agricultural  Ins.  Co.  v.  Clancey,  9  111. 
Add  137-  Williams  v.  Roger  Williams  Ins. 
Co  107  Mass.  377,  9  Am.  Rep.  41;  Herkimer 
v.  Rice,  27  N.  Y.  163;  Coursinw.  Pennsylvania 
Ins.  Co.,  46  Pa.  St.  323. 

In  Merrett  v.  Farmers'  Ins.  Co.,  42  Iowa  11, 
where  it  was  held  that  the  homestead  interest 
of  a  husband  under  the  Iowa  statute  in  a  house 
occupied  by  himself  and  wife  as  a  homestead, 
and  built  by  the  wife  upon  land  in  which  she 
held  a  life  estate,  was  an  insurable  interest, 
the  court  said  "  If  the  holder  of  an  interest 
in  property  will  suffer  loss  by  its  destruction 
he  may  indemnify  himself  therefrom  by  a  con- 
tract of  insurance.  The  interest  must  be  of 
such  a  character  that  the  destruction  of  the 
property  will  have  a  direct  effect  upon  it,  not 
a  remote  or  consequential  effect.  If,  by  the 
loss,  the  holder  of  the  interest  is  deprived  of 
the  'possession,  enjovment,  or  profits  of  the 
property,  or  of  a  security  or  lien  resting  there- 
on or  other  certain  benefits  growing  out  of  or 
depending  upon  it,  he  holds  an  insurable  in- 
terest." ,  „ 

1.  Actuality  of  Interest  —  England.  —  Crau- 
furd v.  Hunter,  8  T.  R.  13;  Lucena  v.  Crau- 
ford,  3  B.  &  P.  75;  Routh  v,  Thompson,  11 
East'  428-  Ebsworth  v.  Alliance  Marine  Ins. 
Co  L  R.  8  C.  P.  596.  See  also  Stockdale  v. 
Dunlcp,  6  M.  &  W.  224;  Knox  v.  Wood,  1 
Campb.  543;  Le  Cras  v.  Hughes,  2  Park,  Ins. 

568.  ,  , 

jowa.  —  Merrett  v.  Farmers    Ins.  Co.,  42 

Iowa  11.  . 

Louisiana.  —  Macarty   v.  Commercial  Ins. 

Co.,  17  La.  365. 

Maine.  —  Brown  v.  Williams,  28  Me.  252. 

Missouri.  —  Shaw  v.  ^Etna  Ins.  Co.,  49  Mo. 
578,  8  Am.  Rep.  150. 

New  York.  —  De  Forest  v.  Fulton  F.  Ins. 
Co.,  1  Hall  (N.  Y.)  84;  Riggs  v.  Commercial 
Mut.  Ins.  Co..  125  N.  Y.  7,  21  Am.  St.  Rep.  716. 

Owner  of  Property  Accountable  to  Another  for 
Part  of  the  Proceeds.  —  One  who  holds  the  full 
title  to  property  has  an  insurable  interest 
therein,  although  he  is  bound  to  account  to 
another  for  a  part  of  the  proceeds  after  he  has 
received  them,  and  his  insurable  interest  is 
sufficient  to  support  an  allegation  of  owner- 
ship in  the  property.  Queen  Ins.  Co.  v. 
Leonard,  2  Ohio  Dec.  122. 

Owner  Sharing  Profits  with  Partner.  —  The 
owner  of  a  mill  who  has  entered  into  an  agree 


ment  with  another  to  use  it  in  partnership, 
sharing  the  profits  and  losses  equally,  has  an 
insurable  interest  therein.  Rice  v.  Provincial 
Ins.  Co.,  7  U.  C.  C.  P.  548. 

Owner  of  Building  in  Course  of  Erection.  —  1  he 
owner  of  land  upon  which  buildings  are  being 
constructed  under  a  .contract  for  labor  and 
materials,  payment  to  be  made  when  the  work 
is  completed,  has  an  insurable  interest  in  the 
buildings.  Foley  v.  Farragut  F.  Ins.  Co.,  71 
Hun  (N.  Y.)  369.  „  , 

2.  Insurance  on  Property  Which  It  Is  Unlawful 
to  Hold,  etc.  —  Wilson  v.  Rankin,  L.  R.  1  Q. 
B  163-  Dudgeon  v.  Pembroke,  L.  R.  9  Q.  B. 
581-  Gray  v.  Sims,  3  Wash.  276;  Kelly  v. 
Home  Ins.  Co.,  97  Mass.  288;  Johnson  v. 
Union  M.  &  F.  Ins.  Co.,  127  Mass.  555;  Law- 
rence v.  National  F.  Ins.  Co.,  127  Mass.  557  note; 
Ruse  v.  Mutual  Ben.  L.  Ins.  Co.,  23  N.  Y.  516; 
Waters  v.  Allen,  5  Hill  (N.  Y.)42i;  Mount  v. 
Waite,  7  Johns.  (N.  Y.)  434;  Carngan  v. 
Lycoming  F.  Ins.  Co.,  53  Vt.  418,  38  Am.  Rep. 
687.  See  also  Gibson  v.  Service,  5  Taunt.  433, 
1  E  C  L.  146;  Redmond  v.  Smith.  7  M.  &  G. 
474,  49  E.  C.  L.  474;  Clark  v.  Protection  Ins. 
Co  1  Story  (U.  S.)  109;  Boardman  v.  Merri- 
mack Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.)  583. 

Policy  on  Liquors  Kept  in  Violation  of  Law.  — 
In  Kelly  v.  Home  Ins.  Co.,  97  Mass.  288,  a 
policy  of  insurance  upon  intoxicating  liquors 
kept  for  sale  in  violation  of  the  statutory  law 
was  held  to  be  void,  Chapman,  J.,  saying: 
"  The  same  principle  upon  which  it  is  held 
that  goods  which  are  carried  for  an  illegal  pur- 
pose, or  in  an  illegal  manner,  cannoi  be  the 
subject  of  a  valid  insurance  against  the  perils 
of  the  sea,  applies  with  at  least  equal  force  to 
an  insurance  against  fire  upon  goods  which 
are  so  unlawfully  kept  in  a  store  that  the 
owner  is  liable  to  fine  and  imprisonment,  the 
store  made  a  nuisance,  and  the  goods  sub- 
ject to  seizure  and  forfeiture.  In  the  present 
case  the  insured  was  the  guilty  party;  and  his 
direct  purpose  in  taking  the  policies  was  that 
he  might  continue  his  offense  with  the  greater 
safety.  His  contract  was  in  contravention  of 
law,  and  void  as  to  him,  because  he  entered 
into  it  in  order  to  protect  himself  in  his  illegal 
acts." 

3.  Insuring  Lottery  Tickets.  —  Mount  v. 
Waite,  7  Johns.  (N.  Y.)  434;  Jaques  v.  Go- 
lightly,  2  W.  Bl.  1073.  But  the  drawing  of 
a  lottery  with  the  consent  and  participation  of 
the  insured  in  the  building  insured  does  not 
avoid  the  policy.  Boardman  v.  Merrimack 
Mut.  F.  Ins.  Co..  8  Cush.  (Mass.)  583. 

4  Insured's  Knowledge  of  Unlawfulness. — 
Wilson  v.  Rankin,  L.  R.  12  Q.  B.  163;  Dudgeon 
v.  Pembroke,  L.  R.  9  Q.  B.  581. 
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interest  itself  must  be  lawful,  and  if  illegal  or  immoral  it  will  not  support  the 
policy.1  But  where  the  contract  is  not  entered  into  in  order  to  protect  an 
illegal  business,  but  is  made  in  good  faith  and  afterwards  the  property 
becomes  used  for  unlawful  purposes,  or  illegal  transactions,  the  policy  is  not 
void.*  r  J 

(c)  Qualifications  —  aa.  Interest  Need  Not  Be  a  Personal  One.  —  While  it  is  true 
that  insurance  is  a  personal  contract,3  yet  this  does  not  imply  that  in  order 
to  recover,  the  insured  must  have  a  personal  interest.4  The  policy  may  be 
taken  out  on  account  of,  or  for  whom,  it  may  concern,  in  which  case  recovery 
may  be  had  by  the  insured  in  behalf  of  the  one  whose  interest  was  intended 
to  be  protected.5  Or  the  interest  of  the  assured  may  be  that  of  agent 
trustee,  or  assignee,  or  of  some  such  character.6 

6b.  Interest  Does  Not  Necessarily  Imply  Property  — The  term  "interest  "  as 
used  in  the  phrase  "  insurable  interest,"  does  not  mean  property  or  ownership 
in  the  subject-matter  of  the  insurance,7  for  it  is  well  settled  that  a  right  of 
property  in  a  thing  is  not  always  indispensable  to  an  insurable  interest  Injury 
from  its  loss  or  benefit  from  its  preservation  to  accrue  to  the  insured  may  be 
sufficient,  and  a  contingent  interest  thus  arising  may  be  made  the  subject  of  a 
policy.*    So  if  one  has  a  right  which  may  be  enforced  against  certain  property, 

Co.,  3  Sumn.  (U.  S.)  132;  Columbian  Ins.  Co. 
v.  Lawrence,  2  Pet.  (U.  S.)  25,  10  Pet.  (U.  S  ) 
510. 

Georgia.  —  Fenn  v.  New  Orleans  Mut.  Ins. 
Co.,  53  Ga.  578. 

Maryland.  —  Hartford  F.  Ins.  Co.  v.  Keat- 
ing, 86  Md.  130. 

Massachusetts.  —  Putnam  v.  Mercantile  Ma- 
rine Ins.  Co.,  5  Met.  (Mass.)  386. 

New  Hampshire.  —  Goodall  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  186. 

Ohio. — Graham  v.  Firemen's  Ins.  Co.,  2 
Disney  (Ohio)  255. 

Vermont.  —  Swift  v.  Vermont  Mut.  F.  Ins 
Co.,  18  Vt.  313. 

See  also  Ellicott  v.  U.  S.  Insurance  Co.  8 
Gill.  &  J.  (Md.)  166. 

5.  Policy  for  Whom  It  May  Concern  —  Recov- 
ery by  Insured  for  Beneficiary.  —  Rout h  v. 
Thompson,  13  East  283;  Durand  v.  Thouron 
1  Port.  (Ala.)  238;  Bridge  v.  Niagara  Ins.  Co., 
1  Hall  (N.  Y.)  247;  Waring  v.  Indemnity  f! 
Ins.  Co.,  45  N.  Y.  606,  6  Am.  Rep.  146. 

6.  Policy  to  Agent,  Trustee,  etc.  —  Stillwell  v. 
Staples,  19  N.  Y.  401 ;  Graham  v.  Firemen's 
Ins.  Co.,  2  Disney  (Ohio)  255.  See  infra,  this 
section,  Parties  Having  Insurable  Interests  — 
Custodians  and  Caretakers  —  Agents  ;  Trustees. 

7.  Property  or  Ownership  in  Thing  Insured  Not 
Necessary.  —  Buck  v.  Chesapeake  Ins.  Co.,  1 
Pet.  (U.  S.)  151;  Hancox  v.  Fishing  Ins.  Co., 
3  Sumn.  (U.  S.)  132;  Hooper  v.  Robinson,  98 
U.  S.  528;  Merrett  v.  Farmers'  Ins.  Co.,  42 
Iowa  n;  Goodall  v.  New  England  Mut.  F.  Ins. 
Co.,  25  N.  H.  169;  De  Forest  v.  Fulton  F.  Ins. 
Co.,  1  Hall  (N.  Y.)  84;  Harvey  v.  Cherry,  76 
N.  Y.  436;  Herkimer  v.  Rice,  27  N.  Y.  163; 
Rohrbach  v.  Germania  F.  Ins.  Co.,  62  N.  Y.' 
47,  20  Am.  Rep.  451;  Springfield  F.  &  M.  Ins. 
Co.  v.  Allen,  43  N.  Y.  389,  3  Am.  Rep.  711 ; 
Sturm  v.  Atlantic  Mut.  Ins.  Co.,  38  N.  Y. 
Super.  Ct.  281;  Farmers',  etc.,  Mut.  F.  Ins. 
Co.  v.  Meckes,  10  W.  N.  C.  (Pa.)  306.  See 
also  infra,  this  section,  Parties  Having  Insur- 
able Interests — Creditors;  Lienholders ;  Trus- 
tees. 

8.  Injury  from  Loss  or  Benefit  from  Reservation 
to  Accrue  Sufficient.  —  Hooper  v.  Robinson,  98 
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Amory  v.  Gilman,  2  Mass.  1;  Mount  v.  Waite 
7  Johns.  (N.  Y.)  434;  Sadlers'  Co.  v.  Badcock,' 
2  Atk.  554.  See  also  Freeman  v.  Fulton  F 
Ins.  Co.,  38  Barb.  (N.  Y.)  247;  Pritchet  v.  Insur- 
ance Co.  of  North  America,  3  Yeates  (Pa.)458; 
Redmond  v.  Smith,  7  M.  &  G.457,  49  E.  C.  L.  457'. 

2.  Illegality  Collateral  to  the  Transaction.  — 
Carrigan  v.  Lycoming  F.  Ins.  Co.,  53  Vt.  418, 
38  Am.  Rep.  687;  Niagara  F.  Ins.  Co.  v.  De 
Graff,  12  Mich.  124;  Boardman  v.  Merrimack 
Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.)  583. 

In  Carrigan  v.  Lycoming  F.  Ins.  Co.,  53  Vt. 
418,  38  Am.  Rep.  687,  the  insured  was  a  dealer 
in  drugs  and  medicines,  and  in  that  character 
legitimately  used  liquors.    But  there  was  evi- 
dence that  he  illegally  sold  them,  including 
some  not  used  in  compounding  medicines,  and 
that  the  illegal  trade  was  his  main  business. 
It  was  held  that  if  such  illegal  traffic  was  the 
business  of  the  insured,  and  his  legal  traffic  a 
mere  cover  therefor,  the  purpose  of  a  policy 
of  insurance  upon  his  goods  would  be  to  pro- 
tect him  in  his  illegal  adventures,  and  the  con- 
tract would  therefore  be  void;  but  that  if  he 
carried    on   a   drug   trade,    using  alcoholic 
liquors   legitimately,   and   occasionally  sold 
them  in  violation  of  law,  and  no  illegal  design 
entered  into  the  contract  of  insurance  in  its  in- 
ception, the  illegality  would  be  so  far  collateral 
that  the  policy  could  not  be  adjudged  void; 
and  that  the  case  should  have  been  left  to  the 
jury  to  determine  the  nature  and  design  of  the 
contract,  and  whether  or  not  liquors  were  un- 
lawfully sold.    The  court  drew  a  distinction 
''  between  the  cases  where  the  contract  is  void 
in  its  inception,  entered  into  for  the  purpose 
of  protecting  a  prohibited  traffic,  and  those 
cases  where  the  contract  is  collateral,  and  into 
which  no  illegal  design  enters,  although  by 
the  subsequent  acts  of  the  assured  it  becomes 
remotely  connected  with  illegal  transactions." 

3.  See  supra,  this  title,  The  Contract  in  Gen- 
eral—  Definition  and  Nature. 

4.  Interest  Not  Necessarily  Personal  —  Eng- 
land. —  Lucena.  v.  Craufurd,  3  B.  &  P.  75- 
Crauford  v.  Hunter,  8  T.  R.  13. 

United   States.  —  Hancox    v.    Fishing  Ins. 
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which  is  so  connected  with  it  that  its  loss  or  injury  will  subject  him  to 

interest  by  m  J  jni  character  that  it  will  be  lost  by 

ITeZac  on  o f  tS^p  operty  *    Thus,  a  purchaser  of  property  taking  t  tie  in 
n'  r  has  an ^  insurable  interest  therein,  though  he  is  only  the  equitable 
owner  ;  *  and  so  Tas  a  vendee  under  contract  of  sale,*  or  the  holder  of  any  bona 

fide^t^T^^  Afford  Iks^  l^sr.  -  One  holding  the  bare 
leJ  title "to  Prone ty  may  have  an  insurable  interest,  even  though  he  has  no 
^Zc^X^qniJb^  title  being  in  another.*    Thus,  one  purchasing 


U.  S.  528.    See  McDonald  v.  Black,  20  Ohio 
185,  55  Am.  Dec.  448.  . 

1.  Enforceable  Right  Wher.  Loss  Would  Result 
in  Damage.  —  Rohrbach  v.  Germania  F.  Ins. 
Co  62  N.  Y.  47,  20  Am.  Rep.  451-  See  infra, 
this'  section,  Lienholders  ;  Vendee  in  Possession 
under  Contract  of  Purchase. 

2.  Liability  as  Surety.  —  Insurance  Com- 
panies v.  Thompson,  95  U.  S.  547;  Russell  v. 
Union  Ins.  Co.,  1  Wash.  (U.  S.)  409-  See 
infra,  this  section,  Parties  Having  Insurable 
Interests  —  Indorsers  and  Sureties. 

3  Equitable  Interest  Sufficient  —  England.  — 
Smith*.  Lascelles,  2  T.  R.  188;  Exp.  Hough- 
ton 17  Ves.  Jr.  251.  See  also  Dixon  v.  Whit- 
worth,  4  C.  P.  Div.  371.  .  . 

Canada.  —  Clark  w.  Scottish  Imperial  Ins. 
Co.,  4  Can.  Sup.  Ct.  Rep.  192;  Whyte  v. 
Home  Ins.  Co.,  14  L.  C.  Jur  30;  Stevenson  » 
London,  etc.,  F.  Ins.  Co.  26  U.  C.  y.  B.  148, 
Smith  v.  Provincial  Ins.  Co.,  18  U.  r. 

223.  „  T 

£/«/fc</  StofeJ-.  —  Columbian  Ins.  Co.  v.  Law- 
rence, 2  Pet.  (U.  S.)  25. 

^fata.-Home  Protection  Ins.  Co.  v 
Caldwell,  85  Ala.  607;  Turner  v.  Stetts,  28 
Als.  420 

Connecticut.  —  Hough  v.  City  F.  Ins.  Co.,  29 
Conn.  10,  76  Am.  Dec.  581- 

Georgia.  —  Fenn  v.  New  Orleans  Mut,  Ins. 
Co.,  53  Ga.  578.  T1, 

Illinois.  —  Andes  Ins.  Co.  f.  Fish,  71  I". 

t2  Maine.  —  Gilman  w.  Dwelling-House  Ins. 
Co.,  81  Me.  488;  Cumberland  Bone  Co.  v. 
Andes  Ins.  Co.,  64  Me.  466. 

Maryland.  —  Brewer  v.  Herbert,  30  Md.  301. 

Massachusetts.  —  Locke  North  American 
Ins.  Co.,  13  Mass.  61;  Strong  v.  Manufactur- 
ers* Ins.  Co.,  10  Pick.  (Mass.)  40,  20  Am.  Dec. 
<07-  Converse  v.  Citizens'  Mut.  Ins.  Co.,  10 
Cush.  (Mass.)  37;  Bartlet  v.  Walter,  13  Mass. 
267  7  Am.  Dec.  143;  Williams  w.  Roger  Wil- 
liams Ins.  Co.,  107  Mass.  377,  9  Am-  ^eP-  \\- 

Minnesota.  —  Holbrook  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  25  Minn.  229. 

New  Hampshire.  —  Goodall  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  169. 

New  Jersey.  —  Franklin  F.  Ins.  Co.  v.  Mar- 
tin, 40  N.  J.  L.  56S,  29  Am.  Rep.  271. 

A^w  For/fc.  —  Hatvey  v.  Cherry,  12  Hun  (N . 
Y.)  354;  Rohrbach  v.  ^Etna  Ins.  Co.,  1  Thomp. 
.&  C.  (N.  Y.)  339;  Acer  v.  Merchants'  Ins.  Co., 
13  C.  of  L.— 10 


«;7  Barb.  (N.  Y.)  68;  Redfield  v.  Holland  Pur- 
chase Ins.  Co.,  56  N.  Y.  354,  *5  Am.  Rep. ,424, 

North  Carolina.  —  Lockhart  v.  Cooper,  87  N- 
Car.  149,  42  Am.  Rep.  514- 

Pennsylvania.  —  Imperial  F.  Ins.  Co.  v.  Dun- 
ham, 117  Pa.  St.  460,  2  Am.  St.  Rep  686. 

Rhode  Island.  —  Tuckerman  v.  Home  Ins. 

Co.,  9  R.  I.  4H-  „     .  , 

South    Carolina.  —  Hume    P.  Providence 
Washington  Ins.  Co.,  23  S.  Car.  190. 

Vermont.  —  Swift  ^.Vermont  Mut.  F.  Ins. 
Co.,  18  Vt.  305. 

See  t'«/Va,  this  section.  Mortgagees;  Vendee 
in  Possession  under  Contract  of  Purchase; 
Vendee  Taking  Title  in  Another 

In  Cumberland  Bone  Co.  v.  Andes  Ins.  Co., 
64  Me.  466,  the  plaintiffs  had  advanced  the 
price  of  the  insured  goods  to  the  seller,  Mad, 
dox  and  the  latter  had  agreed  to  store  the 
goods  for  the  plaintiffs  free  of  charge,  to  de- 
liver them  as  wanted,  and  to  protect  the  plain, 
tiff's  advances  by  insurance.  Maddox  took 
out  a  policy  in  the  plaintiff's  name.  There 
was  a  loss,  and  in  an  action  on  the  policy  by 
the  plaintiffs  it  was  held  that  they  were  entitled 
to  recover,  .  ,  , 

4  Loss  Dependent  on  Destruction.  —  Hartford 
F  Ins.  Co.  v.  Keating,  86  Md.  130;  Franklin 
F.  Ins.  Co.  v.  Martin,  40  N.  J.  L.  568,  29  Am. 
Rcd  271 

5.  Purchaser  Taking  Title  in  Another.  —  Leba- 
non Mut.  Ins.  Co.  v.  Erb ,112  Pa  St.  149; 
Tuckerman  v.  Home  Ins.  Co.,  9  K.  1.  414; 
Hume  v.  Providence  Washington  Ins.  to.  23 
S.  Car.  190;  Horsch  v.  Dwelling  House  Ins. 
Co    77  Wis.  4. 

6'  Vendee.  —  Columbian  Ins.  Co.  v.  Lawrence, 
2  Pet  (U  S.)  25;  Ramsey  v.  Phoenix  Ins.  Co., 

2  Fed.  Rep  429-  And  see  infra<  tl»|,sect.,on' 
Vendee  in  Possession  under  Contract  of  Purchase. 

7  Holder  of  Equitable  Interest.  —  Columbian 
Ins'.  Co  v.  Lawrence,  2  Pet.  (U.  S.)  25  ;  Fenn  v. 
New  Orleans  Mut.  Ins.  Co.,  53  Ga.  57s- 

8.  Holder  of  Bare  Legal  Title.  —  Hooper  v. 
Robinson,  93  U,  S.  528;  Howard  Ins.  Co.  v. 
Chase,  5  Wall.  (U.  S.)  509;  Phoenix  Ins" 
v.  Adams,  8  Ky.  L.  Rep.  53a;  Lerow  ».  Wi  - 
marth,  9  Allen  (Mass.)  382;  Sibley  v.  Prescott 
Ins  Co.,  57  Mich.  14;  White  v.  Hudson  River 
Ins!  Co.,  7  How.  Pr  (N  Y-  Supreme  CU  341 ; 
De  Forest  v.  Fulton  F.  Ins.  Co.,  1  Hall  (N  Y  ) 
84.  See  infra,  this  section,  Assignees  for  Cred- 
itors; Trustees. 
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property  in  his  own  name,  but  really  for  the  benefit  of  another,  has  an  insur- 
able interest  therein.*  So  trustees  holding  the  bare  legal  title  to  property 
may  insure  it  in  their  own  names.*  And  in  general,  if  one  holds  thekgd 
title  to  property,  and  may  claim  possession  against  every  one  but  the  bene- 
ficial or  equitable  owner,  he  will  have  an  insurable  interest.3 

_  ee.  Neither  Legal  nor  Equitable  Interest  Necessary.  —  An  insurable  interest  mav 
exist  without  any  estate  in  the  corpus  of  the  thing  insured:,  it  is  enough  that 
there  be  a  pecuniary  interest  in  the  preservation  and  protection  of  the  prop- 
erty, and  that  one  may  sustain  a  loss  by  its  destruction/*    Or  it  is  sufficient 

if  there  be  a  right  in  or  against  the  property  which  some  court  will  enforce 
upon  the  property,  a  right  so  closely  connected  with  it  and  so  much  depend- 
ent for  value  upon  the  continued  existence  of  it  alone  as  that  a  lo.s  of  the 
property  will  cause  pecuniary  damage  to  the  holder  of  the  right  against  it  "  8 
m  No  Jus  in  Ee  or  ad  Rem  Essential.  —  Moreover,  it  sometimes  exists  where  there 
is  not  any  present  property  or  jus  in  re  ox  jus  ad  rem  «  Thus  a  husband  in 
possession  of  his  wife  s  property  has  an  insurable  interest  therein;'  a  person 
liable  as  a  surety  8  a  mortgagor  who  has  conveyed  the  property  insured  but 
is  still  liable  for  the  mortgage  debt,*  and  many  others  have  insurable  interests 


1.  Purchaser  of  Property  in  One's  Own  Name  for 
Another.  —  Bicknell  v.  Lancaster  City,  etc  F 
Ins.  Co..  58  N.  Y.  677,  affirming  i  Thomp.  & 
C  (N.  Y.)  215. 

2.  See  cases  infra,  this  section,  the  subdivi- 
sion Trustees. 

3.  One  Who  May  Assert  Title  Against  All  Ex- 
cept the  Equitable  Owner.  —  De  Forest  v.  Fulton 
F.  Ins.  Co.,  1  Hall  (N.  Y.)  84;  Bicknell  v.  Lan- 
caster City,  etc.,  F.  Ins.  Co.,  58  N.  Y.  677 
affirming  i  Thomp.  &  C.  (N.  Y.)  215.  See  also 
Tidswell  v.  Ankerstein,  Peake  N.  P.  Ced.  1795) 
151;  Siter  v.  Morrs,  13  Pa.  St.  218;  Lockhart 
v.  Cooper,  87  N.  Car.  149,  42  Am.  Rep.  514. 

Holder  of  Title  Voidable  at  Instance  of  Creditors. 
—  If  the  owner  of  property  conveys  it  without 
consideration  in  order  to  defeat  his  creditors, 
the  grantee  has  nevertheless  an  insurable  in- 
terest therein.  German  Ins.  Co.  v.  Hyman 
34  Neb.  704. 

4.  No  Estate  in  Corpus  Essential  —  United 
States.  —  Hancox  v.  Fishing  Ins.  Co.,  3  Sumn. 
(U.  S.)  132;  Russel  v.  Union  Ins.  Co.,  1  Wash. 
(U.  S.)  409.  See  also  Wheeler  v.  Factors 
etc.,  Ins.  Co.,  3  Woods  (U.  S.)  43;  Simmes  v. 
Marine  Ins.  Co.,  2  Cranch  (C.  C.)  6r8. 

Kentucky.  —  Firemen's  Ins.  Co.  v.  Powell 
13  B.  Mon.  (Ky.)  311. 

Massachusetts.  —  Eastern  R.  Co.  v.  Relief  F. 
Ins.  Co.,  98  Mass.  420;  Hayes  v.  Milford  Mut. 
F.  Ins.  Co.,  170  Mass.  492. 

Nebraska.  —  German  Ins.  Co.  v.  Hyman,  34 
Neb.  704;  Hanover  F.  Ins.  Co.  v.  Bohn  '  48 
Neb.  743. 

New  Jersey.  —  Trade  Ins.  Co.  v.  Barracliff, 
45  N.  J.  L.  543,  46  Am.  Rep.  792. 

New  York.  —  Springfield  F.  &  M.  Ins.  Co. 
v.  Allen,  43  N.  Y.  389,  3  Am.  Rep.  711;  Rohr- 
bach  v.  Germania  F.  Ins.  Co.,  62  N.  Y.  47,  20 
Am.  Rep.  451 ;  Herkimer  v.  Rice,  27  N.  Y.  163  • 
Still  well  v.  Staples,  19  N.  Y.  401;  Cross  v.  Na- 
tional F.  Ins.  Co.,  132  N.  Y.  133;  Berry  v. 
American  Cent.  Ins.  Co.,  132  N.  Y.  49,  28  Am! 
St.  Rep.  548;  De  Forest  v.  Fulton  F.  Ins.  Co., 
1  Hall  (N.  Y.)  84;  Waring  v.  Indemnity  F.  Ins! 
Co.,  45  N.  Y.  606,  6  Am.  Rep.  146;  Savage  v. 
Howard  Ins.  Co.,  52  N.  Y.  502,  n  Am.  Rep. 
741. 

Illustrations.  —  In  Berry  v.  American  Cent 
Ins.  Co.,  132  N.  Y.  49,  28  Am.  St.  Rep.  548, 


the  insured  was  in  possession  of  property  for 
life  under  a  verbal  agreement  with  the  owner 
to  pay  the  insurance,  repairs  and  taxes.  It 
was  held  that  the  policy  was  founded  on  a 
valid  insurable  interest. 

In  Hayes  v.  Milford  Mut.  F.  Ins.  Co.,  170 
Mass.  492,  an  insurance  agent,  by  his  coniiact 
with  the  insurance  company,  was  entitled  to  a 
certain  portion  of  the  net  profits  of  the  com- 
pany during  the  period  specified.  It  was  held 
that  he  had  an  insurable  interest  in  the  prop- 
erty insured  by  the  company. 

5.  Enforceable  Right  Where  Loss  Attended  with 
Pecuniary  Damage.  —  Folger,  J.,  in  Rohrbach  v 
Germania  F.  Ins.  Co.,  62  N.  Y.  47,  20  Am. 
Rep.  451.  See  also  Brugger  v.  State  Invest! 
Ins.  Co.,  5  Sawy.  (U.  S.)  304;  Spare  v.  Home 
Mut.  Ins.  Co.,  15  Fed.  Rep.  707;  Hanover  F.- 
Ins.  Co.  v.  Bohn,  48  Neb.  743. 

One  who  has  no  title,  legal  or  equitable,  in 
property,  and  no  present  possession  or  right 
of  possession  therein,  has  yet  an  insurable  in- 
terest if  he  will  derive  benefit  from  its  con- 
tinued existence  or  suffer  loss  bv  its  destruc- 
tion. Hanover  F.  Ins.  Co.  v.  Bohn,  48  Neb 
743- 

Attorneys  of  Mortgagee.  —  When  mortgaged 
property  has  been  sold  under  foreclosure  and 
the  sale  has  been  confirmed,  but  a  large  part 
of  the  purchase  money  is  still  unpaid,  the 
attorneys  of  the  mortgagee  have  an  insurable 
interest  in  the  property.  Hartford  F.  Ins.  Co. 
v.  Keating,  86  Md.  130. 

6.  Hancox  v.  Fishing  Ins.  Co.,  3  Sumn  (U 
S.)  132. 

7.  Husband  in  Possession  of  Wife's  Property.  

Cohn  v.  Virginia  F.  &  M.  Ins.  Co.,  3  Hughes 
(U.  S.)  272;  Reynolds  v.  Iowa,  etc.,  Ins.  Co., 
80  Iowa  563;  Clarke  v.  Firemen's  Ins.  Co.,  18 
La.  431;  Mutual  F.  Ins.  Co.  v.  Deale,  18  Md. 
26;  Trade  Ins.  Co.  v.  Barracliff,  45  N.  J.  L. 
543, _  46  Am.  Rep.  792.  And  see  infra,  this 
section,  Husbands. 

8.  Persons  Liable  asVSurety.  —  Russel  v.  Union 
Ins.  Co.,  1  Wash.  (U.  S.)  409;  Insurance  Com- 
panies v.  Thompson,  95  U.  S.  547;  Firemen's 
Ins.  Co.  v.  Powell,  13  B.  Mon.  (Ky.)  311.  And 
see  cases  infra,  this  section,  Endorsers  and 
Sureties. 

9.  A  Mortgagor  whose  bond  or  obligation  to 
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attach  or  be  perfected.  incurable  interest  in  prop- 

T=oVS^ 

rf  ^opfrtylor  the  benefit  of  their  creditors  have  an  insnrable  mterest  there.n,' 


pay  the  mortgage  debt  accompanies  the  mort- 
gage has,  after  a  sale  of  the  mortgaged  prem- 
ises an  interest  in  the  preservation  of  the 
property  in  order  that  his  debt  may  be  paid 
out  of  it,  which  interest  is  insurable  Waring 
v.  Loder,  53  N.  Y.  581.  See  also  Hanover  F. 
Ins  Co.  v.  Bohn  48  Neb.  743;  Buffalo  Steam 
Engine  Works  v.  Sun  Mut.  Ins  Co.,  17  N.  Y 
401;  Springfield  F.  &  M.  Ins.  Co.  v.  Allen,  43 
N  V.  380,  3  Am.  Rep.  711. 

1  Where  There  Is  a  Possible  Loss  to  Insured.  — 
The  plaintiff  licensed  E.  &  Co.  to  use  a  certain 
patent  in  consideration  of  specified  royalties 
to  be  paid  for  such  use.  It  was  held  that  the 
plaintiff  was  entitled  to  insure  against  loss  of 
such  royalties  by  the  destruction  of  the  prem- 
ises of  E.  &  Co.  by  fire.  National  Filtering 
Oil  Co.  v.  Citizens'  Ins.  Co.,  106  N.  Y.  535,  60 

A  A  KecePipt4or3Giving  His  Bond  for  Attached  Prop- 
erty has  an  insurable  interest  therein.  Fire- 
men's Ins.  Co.  v.  Powell,  13  B.  Mon.  (Ky.) 

31 1'  Contingent  Interest  May  Be  Sufficient  — 

England.  -  Barclay  v.  Cousins  2  East  544; 
Lucena  v.  Craufurd,  2  B.  &  P.  N  K.  292,  3  B. 
&  P  75-  Craufurd  v.  Hunter,  81.  K.  I3- 

United  States.—  Hooper  v.  Robinson,  98  V. 
S.  528-  Buck  v.  Chesapeake  Ins  Co.,  I  Pet. 
(U.  S.)  151;  Hancox  v.  Fishing  Ins.  Co.,  3 
Sumn.  (U.  S.)  132.         .  _  . 

Alabama.  —  Commercial  F.  Ins.  Co.  v.  Capi- 
tal City  Ins.  Co.,  81  Ala.  320,  60  Am.  Rep.  162. 

Georgia.  — Yean  v.  New  Orleans  Mut.  Ins. 

^MafsachufeUs.—  Putnam  v.  Mercantile  Ma- 
rine Ins.  Co.,  5  Met.  (Mass  )  393- 

New  York.  —  New-York  Ins.  Co.  w.  Robin- 
son 1  Johns.  (N.  Y.)  616;  Sturm  v.  Atlantic 
Mut.  Ins.  Co.,  38  N.  Y.  Super  Ct  281 

Pennsylvania.  —  Wells  v.  Philadelphia  Ins. 
Co.,  9  S.  &  R.  (Pa.)  103.        _     „.  u 
Wisconsin.  —  Horsch   v.   Dwelling  House 

Ins.  Co.,  77  Wis.  4-  ,  ,  T  r 

See  also  Lazarus  v.  Commonwealth  Ins.  Co., 
iq  Pick.  (Mass.)  81;  Locke  v.  North  American 
Ins  Co.  13  Mass.  61;  Gordon  ^.Massachu- 
setts F  '&  M.  Ins.  Co.,  2  Pick.  (Mass.)  249; 
Herkimer  v.  Rice,  27  N.  Y.  163;  Wood  on  Fire 
Ins.  (2d  ed.),  §  283. 

"  If  the  plaintiff  had  some  interest  in  any  or 
all  of  the  property  insured,  although  that  in- 


terest may  have  been  slight  or  contingent, 
legal  or  equitable,  and  that  interest  was  fairly 
represented  and  made  known  to  the  defendant, 
or  its  agent,  at  the  time  the  contract  of  insur- 
ance was  made,  it  is  sufficient  to  sustain  the 
contract  and  to  entitle  the  plaintiff  to  recover 
in  case  of  loss."  Fenn  v.  New  Orleans  Mut. 
Ins.  Co.,  53  Ga.  578. 

3  Liability  Assumed  with  Reference  to  Property. 
—  Insurance  Companies  v.  Thompson,  95  U. 
S  547:  Russel  v.  Union  Ins.  Co.  1  Wash.  (U. 
S.)  409;  Eastern  R.  Co.  v.  Relief  F.  Ins.  Co., 
08  Mass.  420.  „  . . 

In  Fireman's  Ins.  Co.  v.  Powell,  13  B.  Mon. 
(Kv  )  322,  it  was  held  that  one  who  had  given 
his  bond  for  the  delivery  of  a  steamboat  which 
had  been  attached  had  such  an  interest  in  its 
safety  as  authorized  him  to  insure  it  against 
the  perils  of  the  river,  although  the  liability 
assumed  gave  him  no  legal  or  equitable  prop- 
erty in  the  boat.  See  also  Inglis  v.  Stock,  L. 
R.  10  App.  263;   Davies  v.  Home  Ins.  Co.,  3 

U*.  C.  Err.  &  App.  26g. 
4  Liability  Arising  from  Statute. —  Eastern  K. 

Co.  v.  Relief  F.  Ins.  Co.,  98  Mass.  420. 

5.  Liability  from  Contract.  —  Davies  v.  Home 
Ins  Co.  3  U.  C  Err.  &  App.  269;  Russel  v. 
Union  Ins.  Co..  I  Wash.  (U.  S.)  409;  Insurance 
Companies  v.  Thompson,  95  U.  S.  547;  New 
England  F.  &  M.  Ins.  Co.  v.  Wetmore  32  HI. 
221I  Fireman's  Ins.  Co.  v.  PoWell  13  B.  Mon. 
(Kv  )  31  f  Williams  v.  Roger  Williams  Ins. 
Co.,  107  Mass.  377.  9  Am.  Rep.  41;  Martin  v. 
Fishing  Ins.  Co.,  20  Pick.  (Mass.)  389.  32  Am. 

D6C"  Liability  a  Legal  Besult  of  Obligations  As- 
sumed.-Com.  v.  Hide,  etc.,  Ins.,  Co.,  11a 
Mass.  136,  17  Am.  Rep.  72;  Waring  In- 
demnity F.  Ins.  Co  45  N.  Y.  606,  6  Am 
Rep  146;  White  v.  Madison,  26  N.  Y  117, 
Murdock  v.  Franklin  Ins.  Co  33  W.  Va 
407.  See  infra,  this  section,  Custodians  and 
Caretakers.  T 

7  Assignee  for  Benefit  of  Creditors.  —  In 
White  v.  Hudson  River  Ins.  Co.,  7  How.  Pr 
(N  Y  Supreme  Ct.)  341.  where  the  plaintiff 
took  insurance  upon  property  which  had  been 
assigned  to  him  in  trust  to  sell  and  pay  the 
creditors  of  the  owner,  the  plaintiff  being  one 
of  such  creditors,  but  the  policy  not  being 
made  to  him  as  trustee,  it  was  held  that  the 
policy  was  broad  enough  to  cover  his  interest 
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even  before  filing  the  bond  required  by  law.'  The  assignor  has  transferred 
to  h.m  the  legal  title  for  the  benefit  of  the  creditors,  and  he  may  obtain 
insurance  to  protect  their  interests.* 

(2)  Beneficiaries  or  Cestuis  Que  Trustent.  —  A  cestui  que  trust  has  an  insur- 
able interest  in  the  trust  property  and  may  obtain  insurance  thereon  in  his 
own  name,  since  his  pecuniary  condition  may  be  materially  affected  bv  the 
destruction  of  the  trust  property.3  Thus,  one  who  conveys  to  his  wife  with 
?onveyedm*ent        *  reConveyance  m^  take  out  a  policy  on  the  property  so 

(3)  Consignors  of  Goods.  -  A  consignor  who  is  the  actual  owner  of  the 
goods  consigned  has  an  insurable  interest  in  them  *  which  is  not  affected  bv 
stoppage  in  transitu.0  * 

(4)  Creditors—  (a)  Mere  General  Creditors.  —  A  simple  contract  creditor  with- 
out a  hen  arising  by  statutory  provision  or  by  contract  has  no  insurable 
interest  in  the  property  of  his  debtor.7 

Creditor  or  Deceased  Debtor.  —  A  simple  contract  creditor  of  a  deceased  debtor 
whose  personal  property  is  insufficient  to  pay  the  debts  has  an  insurable 
interest  in  the  property  of  the  estate,  since  he  has  a  right  by  proceedings  in 
rem  to  subject  it  to  the  payment  of  his  debt.*    And  this  is  true  although  the 

both  as  trustee  and  as  beneficiary,  and  that  if 
he  could  not  recover  as  trustee,  on  account  of 
not  being  so  described,  that  did  not  prevent 
his  recovery  as  beneficiary.  The  question  was 
left  open  whether  equity  would  require  him  to 
apply  the  amount  to  be  recovered  for  the  bene- 
fit of  all  as  if  he  had  insured  as  trustee. 

See  also  Goulstone  v.  Royal  Ins.  Co.,  1  F.  & 
F.  276;  Marks  v.  Hamilton,  7  Exch.  323-  Gill 
v.  Canada  F.  &  M.  Ins.  Co.,  1  Ont.  Rep.'  341- 
Parlee  v.  Agricultural  Ins.  Co.,  16  New  Bruns.' 
478;  Fenn  v.  New  Orleans  Mut.  Ins.  Co.,  53 
Ga.  578;  Bonham  v.  Iowa  Cent.  Ins.  Co  '  25 
Iowa  328;  Phoenix  Ins.  Co.  v.  Adams,  8  Ky'.  L. 
Rep.  532;  Sibley  v.  Prescott  Ins.  Co.,  57  Mich. 
14;  Tuckerman  v.  Home  Ins.  Co.,  9  R.  I.  414 

1.  Before  Filing  Bond  Required  by  Law.  —  Sib- 
ley v.  Prescott  Ins.  Co.,  57  Mich.  14. 

2.  Sibley  v.  Prescott  Ins.  Co.,  57  Mich.  14. 

3.  Beneficial  Owner  May  Obtain  Insurance  — 
England.  —  Hill  v.  Secretan,  I  B.  &  P.  315. 

Canada.  —  Butler  v.  Standard  F.  Ins.  Co.  4 
Ont.  App.  391. 

United  Slates.  —  American    Basket  Co  v 
Farmville  Ins.  Co.,  3  Hughes  (U.  S.)  254. 

California.  —  Boyd  v.  Blankman,  29  Cal  10 
87  Am.  Dec.  146. 

Massachusetts.  —  Lerow  v  Wilmarth,  9  Allen 
(Mass.)  382;  Lazarus  v.  Commonwealth  Ins 
Co.,  19  Pick.  (Mass.)  81;  Gordon  v.  Massachu- 
setts F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249 

New  York.  —  De  Forest  v.  Fulton  F.  Ins  Co 
1  Hall  (N.  Y.)  84;  Harvey  v.  Cherry,  12  Hun 
(N.  Y.)  354;  White  v.  Hudson  River  Ins.  Co 
7  How.  Pr.  (N.  Y.  Supreme  Ct.)  341. 

Where  Policy  I3  Procured  in  Name  of  Trustee. 
—  One  having  an  equitable  interest  in  certain 
buildings,  held  by  a  trustee,  procured  an  in- 
surance policy  thereon  made  in  form  to  the 
holder  of  the  legal  title,  but  payable  in  case  of 
loss  to  the  plaintiff  as  his  interest  might  ap- 
pear, and  he  was  permitted  to  recover  in  an 
action  in  his  own  name  thereon.  Harvey  v 
Cherry,  12  Hun  (N.  Y.)  354. 

4.  One  Conveying  to  Wife  with  Agreement  to 
Keconvey.  —  Redfield  v.  Holland  Purchase  Ins 
Co.,  56  N.  Y.  354,  15  Am.  Rep.  424. 


5.  Hibbert  v.  Carter,  1  T.  R.  745. 

6.  Joyce  on  Ins.,  §907;  1  Arnould  on  Marine 
Ins.  (Parker's  ed.)  260;  I  Parsons  on  Marine 
Ins.  (ed.  1868)  233,  note. 

7.  Simple  Contract  Creditor  Has  No  Insurable 
Interest.  —  Bishop  v.  Clay  F.  &  M.  Ins.  Co.,  49 
Conn.  167;  Creed  v.  Sun  Fire  Office,  toi  Ala 
522,  46  Am.  St.  Rep.  134;  Foster  v.  Van  Reed 
5  Hun  (N.  Y.)  321. 

Debtor  Insuring  for  Benefit  of  Creditor.  —  See 
Parks  v.  Connecticut  F.  Ins.  Co.,  26  Mo  App 
511. 

8.  Contract    Creditor  of   Deceased  Debtor. — 

Creed  v.  Sun  Fire  Office,  101  Ala.  522,  46  Am. 
St.  Rep.  134,  where  the  court  reasoned  thus: 
During  the  life  of  a  debtor  the  claim  of  a  sim- 
ple contract  creditor  is  a  personal  one  against 
the  debtor,  and  the  creditor  is  without  a  lien 
or  any  right  in  re  or  ad  rem  in  the  debtor's 
property;    but  the   personal  liability  of  the 
debtor  gives  the  creditor  an  insurable  interest 
in  the  debtor's  life  to  the  extent  of  the  debt. 
Upon  the  death  of  the  debtor  his  property  be- 
comes primarily  liable  for  the  debt,  and  may 
be  reached  by  the  creditor  in  a  proceeding  in 
rem.    "  The  property  of  the  debtor  takes  the 
place  of  the  debtor,  and  becomes,  as  it  were, 
the  debtor,"  and  upon  the  same  principles 
which  give  the  creditor  an  insurable  interest 
in  the  life  of  his  debtor  while  the  latter  is 
alive,  the  creditor  has  an  insurable  interest  in 
the  debtor's  property  after  his  death.  The 
court  referred  to  the  case  of  Herkimer  v.  Rice, 
27  N.  Y.  163,  where  "  the  question  arose  as  to 
whether  an  administrator  of  an  insolvent  estate 
held  an  insurable  interest  in  the  real  estate  of 
the  deceased  debtor.    The  court  (Denio,  C.  J., 
rendering  the  opinion)  held  that  he  did,  and 
the  conclusion  was  based  in  great  part  upon 
the  proposition  that  the  creditors  had  such  an 
interest,  which   the  administrator  could  pro- 
tect by  insurance  for  them.    We  think  what- 
ever could  be  done  by  an  administrator  for  the 
creditor  in  this  respect  could  be  done  directly 
by  the  creditor  for  himself.    Rohrbach  v.  Ger- 
mania  F.  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep. 
451." 
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estate  is  subject  to  the  widow's  dower  and  homestead  rights.1 

(o)  Lien  Creditors-**.  In  General.  -  If  the  creditor  has  a  hen  upon  the  debt- 
or's property  this  affords  him  an  insurable  interest  therein.2    So  if  by ^the 
contracthe  is  to  look  to  the  proceeds  of  certain  goods  for  the  payment  of  his 
claim  3  or  if  his  compensation  will  depend  upon  the  sale  of  certain  goods, 
then  he  has  an  insurable  interest  in  such  goods  to  the  amount  of  his  claim 

66.  Judgment  Creditors  —  Held  Entitled  to  Insurable  Interests  —  i here  se ems  to  oe 
a  conflict  of  authorities  as  to  the  existence  of  an  insurable  interest  pn  the  part 
of  judgment  creditors.  In  New  York  and  in  the  federal  courts  it  is  h eld  that 
a  judgment  creditor  has  an  insurable  interest -in  the  property  of  the  debtor 
where  the  judgment  constitutes  a  general  lien  on  such  property,  since  by  its 
depreciation.the  creditor  would  be  deprived  of  the  security  for  his  debt 

Contrary  Rule  in  Pennsylvania.  -  In  Pennsylvania  it  is  held  that  ina smuch  as -  a 
judgment  is  a  general  and  not  a  specific  lien,  a  judgment  creditor  has  no  insur- 
able interest  in  the  specific  property  of  his  debtor.6  _  :ntprMT  }„, 

cc.  Attaching  Creditors.  —  An  attaching  creditor  has  an  insurable  interest  in 
the  property  covered  by  his  attachment.7  . 

Id.  Execution  Creditors.  -  A  creditor  levying  execution  has  an  insurable 
interest  in  the  property  levied  upon.8  . 

(c)  Assignees  for  Security.  -  The  creditor  has  an  insurab  e  interest  «i  property 
of  his  debtor  which  has  been  assigned  to  him  as  collateral  security  for  the 


1.  Creed  v.  Sun  Fire  Office,  ioi  Ala.  522,  46 
Am.  St.  Rep.  134- 

2.  Lien  Creditors  Have  Insurable  Interest  — 

United  States.  —  Royal  Ins.  Co.  v.  Stinson,  103 
U.  S.  25;  Hancox  v.  Fishing  Ins.  Co.,  3  Sumn. 
(U.  S.)  132.  . 

Ala6ama.  —  Commercial  F.  Ins.  Co.  v.  Capi- 
tal City  Ins.  Co.,  81  Ala.  320,  60  Am.  Rep.  162. 

Kentucky.  —  ^  Hartford  Ins.  Co.  v.  Haas, 
87  K y  53 1 

Louisiana.  —  Bell  v.  Western  M.  &  F.  Ins. 
Co.,  5  Rob.  (La.)  423,  39  Am.  Dec.  542. 

Maryland.  —  Allen  v.  Mutual  F.  Ins.  Co.,  2 
Md.  in. 

Ne6raska.  —  German  Ins.  Co.  v.  Hyman,  34 

Neb.  704-  ,  ,    _  , 

New  York.  —  Rohrbach  v.  Germania  t .  Ins. 

Co.,  62  N.  Y.  47,  20  Am.  Rep.  451.    See  also 

Harvey  v.  Cherry,  76  N.  Y.  43°- 

Pennsylvania.  —  International   Marine  Ins. 

Co.  v.  Winsmore,  124  Pa.  St.  61. 

3.  Creditor  Agreeing  to  Look  to  Proceeds  of 
Certain  Goods  for  Payment.  —  Hill  v.  Secretan, 

I  B.  &  P.  315,  in  which  case  the  creditor  was 
to  receive  the  proceeds  of  a  certain  consign- 
ment of  goods,  and  it  was  held  that  he  had  an 
insurable  interest  in  them.  See  also  Aldrich 
v  Equitable  Safety  Ins.  Co.,  I  Woodb.  &  M. 
(U.S.)  272. 

4.  Roos  v.  Merchants'  Mut.  Ins.  Co.,  27  La. 
Ann.  409. 

5.  Judgment  Creditor  Has  Insurable  Interest.  — 

Spare  v.  Home  Mut.  Ins.  Co.,  15  Fed.  Rep. 
707;  Rohrbach  v.  Germania  F.  Ins.  Co.,  62  N. 
Y.  47,  20  Am.  Rep.  451.  See  also  Herkimer  v. 
Rice,  27  N.  Y.  163;  Mapes  v.  Coffin,  5  Paige 
(N.  Y.)  296;  Mickles  v.  Rochester  City  Bank, 

II  Paige  (N.  Y.)  118,  42  Am.  Dec.  103. 
After  Sale  under  Execution.  —  See  Harvey  v. 

Cherry,  76  N.  Y.  436. 

Amount  of  Debtor's  Personal  Property  Immate- 
rial.—  In  Spare  v.  Home  Mut.  Ins.  Co.,  15 
Fed.  Rep.  707,  it  is  held  that  the  judgment 
creditor  has  an  insurable  interest  in  the  debt- 


or's property  without  regard  to  the  sufficiency 
of  the  latter's  personal  property  to  satisfy  the 
debt.  It  is  said:  "  The  law  gives  the  judg- 
ment creditor  a  lien  on  his  debtors'  real  prop- 
erty as  a  security  for  his  debt,  and  whatever 
may  be  its  value  as  compared  with  the  amount 
of  the  debt,  if  this  value  is  chiefly  or  even 
partly  owing  to  the  buildings  thereon,  and  is 
therefore  liable  to  be  depreciated  by  fire,  the 
creditor  sustains  snch  a  relation  to  the  prop- 
erty that  he  may  insure  against  loss  by  this 
injury  to  his  security.  And  the  fact  that  the 
debtor  has  more  or  less  personal  property  at 
the  time  is  immaterial." 

6.  Pennsylvania  —  Judgment  Creditor  No  Insur- 
able Interest.  —  Grevemeyer  v.  Southern  Mut. 
F.  Ins.  Co.,  62  Pa.  St.  340,  1  Am.  Rep.  420. 

7  Attaching  Creditor  May  Insure.  —  Hancox 
v  Fishing  Ins.  Co.,  3  Sumn.  (U.  S.)  132;  Don- 
nell  v.  Donnell,  86  Me.  518;  International 
Trust  Co.  v.  Boardman,  149  Mass.  158.  See 
Herkimer  v.  Rice,  27  N.  Y.  163. 

Application  of  Insurance  Money.  —  Where  such 
a  creditor  obtains  insurance  on  the  property 
and  after  loss  collects  the  proceeds  of  the 
policy,  he  is  not  bound  to  apply  the  money  to 
his  claim,  but  he  has  the  same  right  to  it  as  the 
mortgagee  has  to  insurance  taken  out  by  him 
on  his  interest.  International  Trust  Co^  v. 
Boardman,  149  Mass.  158;  Donnell  v.  Don- 
nell, 86  Me.  518.  . 

Attaching  Creditor  Has  No  Interest  m  Insur- 
ance Procured  by  Owner.  —  Where  the  attaching 
creditor  fails  to  take  out  a  policy  on  his  in- 
terest and  the  debtor  takes  out  a  policy  at  his 
own  expense,  the  latter  thereby  effects  insur- 
ance on  his  own  interest  in  the  property  and 
not  that  of  his  creditors.  Donnell  v.  Donnell, 
86  Me  518.  See  Mickles  v.  Rochester  City 
Bank,  11  Paige  (N.  Y.)  118,  42  Am.  Dec.  103. 

8  Execution  Creditor.  —  Hancox  v.  Wishing 
Ins'  Co.,  3  Sumn.  (U.  S.)  132.  See  Lycoming 
F.  Ins.  Co.  v.  Jackson,  83  111.  302,  25  Am. 
Rep.  386. 
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b  acrelt^  supercargc .makes  his  commissions  payable,  in  case  of  death, 
Ihirfc ™  ll  a,nlwhere  ^e  debtor  assigns  a  mortgage  to  the  creditor,  in 
which  case  the  latter  acquires  an  insurable  interest  in  the  mortgaged  prop- 
erty So  where  goods  have  been  consigned  to  another  to  be  held  in  trust 
the  consignee  has  an  insurable  interest  therein  4 

(5)  Custodians  and  Caretakers  -  (a)  Under  Authority  of  Law  -  aa.  Admin.stkators 
and  Executors.  -  An  Administrator  may  take  out  insurance  on  the  chattel  property 
of  the  estate  *  and  the  administrator  of  an  insolvent  estate  has  an  insurable 
m  erest  in  the  buildings  belonging  to  the  estate*  When,  however,  the 
estate  is  solvent,  so  that  the  personalty  is  sufficient  to  pay  the  debts  the 
?hemrealtyai°r       "°  lnSUrable  interest  in  Property  which  constitutes  a  part  of 

An  Executor  may  have  an  insurable  interest  in  the  real  estate  of  the  dece- 
dent by  reason  of  special  interests  conferred  upon  him  by  the  will  » 

bb.  Receivers.  A  receiver  may  enter  into  a  valid  contract  of  insurance  on 
property  in  his  custody,  although  the  use  of  the  funds  in  his  hands  for  that 
purpose  is  subject  to  the  approval  of  the  court.9 


1.  Creditor's  'Interest  in  Property  Assigned  to 
Him  as  Security. —  Sussex  County  Mut  Ins 
S?:/:  Woodruff,  26  N.  J.  L.  541 ;  Wells  v. 
Philadelphia  Ins.  Co.,  9  S.  &  R.  (Pa.)  103- 
Archambault  v.  Lamere,  26  L.  C.  Tur  236* 
See  Aldrich  v.  Equitable  Safety  Ins  Co  1 
Woodb.  &  M.  (U.  S.)  272.  See  also  infra,  this 
section,  Mortgagees;  Pledges. 

2.  Supercargo  Assigning  His  Commissions.— 
Wells  v.  Philadelphia  Ins.  Co.,  9  S  &  R  (Pa  ) 
103.  ' 

3.  Creditor  Who  Is  Assignee  of  Mortgage.  — 
Sussex  County  Mut.  Ins.  Co.  v.  Woodruff,  26 
N-.  J-  L.  541.  In  this  case  the  insured  had 
paid  off  certain  mortgages  and  had  taken  an 
assignment  of  another  mortgage  as  security 
The  property  covered  by  the  latter  mortgage 
he  had  insured,  and  there  was  a  loss.  It  was 
held  that  upon  these  facts  the  assured  had  an 
insurable  interest. 

4.  Consignee  in  Trust  of  Goods.  —  Hill  v  Secre- 
tan,  1  B.  &  P.  315. 

5.  Herkimer  v.  Rice,  27  N.  Y.  163. 

6.  Estate  Insolvent.  —  Trade  Ins.  Co.  v.  Bar- 
racliff,  45  N.  J.  L.  549,  46  Am.  Rep.  792-  Mat- 
ter of  Van  Houten,  18  Misc.  Rep.  (N.  Y 
Surrogate  Ct.)  524;  Herkimer  v.  Rice,  27  N. 
Y.  163;  Sheppard  v.  Peabody  Ins.  Co.^  21  W. 
Va.  368.  See  also  the  title  Executors  and 
Administrators,  vol.  11,  pp.  945,  946. 

7.  Administrator  Has  No  Insurable  Interest  in 
Realty  Where  Personalty  Sufficient.  —  Clinton  v 
Hope  Ins.  Co.,  45  N.  Y.  454,  affirming  51  Barb.' 
(N.  Y.)  647;  Beach  v.  Bowery  F.  Ins.  Co  8 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  261,  note. 

Evidence  of  True  Character  of  Policy  Purporting 
to  Insure  Representative.  —  In  Clinton  v.  Hop! 
Ins.  Co..  45  N.  Y.  454,  affirming  51  Barb.  (N. 
Y.)  647,  the  facts  were  that  the  owner  of  the 
property  died  intestate,  leaving  a  widow  and 
three  minor  children.  The  personal  property 
left  by  him  was  more  than  sufficient  to  pay  his 
debts;  letters  of  administration  were  granted 
to  the  widow,  and  she  secured  a  policy  of  in- 
surance on  certain  property  of  the  intestate 
consisting  of  mills,  and  also  the  machinery' 
movable  and  immovable,  therein.  The  policy 
insured  "the  estate  of"  the  intestate.  But 
the  intention  of  the  parties  was  to  effect  insur- 
ance upon  both  the  real  and  the  personal  prop- 
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erty,  for  the  benefit  of  the  widow  and  children. 
In  an  action  brought  upon  the  policy,  after 
the  destruction  of  the  property  by  fire,  the 
court,  while  admitting  that  the  administratrix 
had  no  interest  in  the  real  property  to  support 
a  contract  of  insurance,  held  that  parol  evi- 
dence  was  admissible  to  explain  the  intent  of 
the  parties  in  using  the  words  "  the  estate  of  " 
the  intestate,  and  that  the  interest  both  of  the 
administratrix  and  of  the  heirs  in  the  insured 
property  was  covered  by  the  policy. 

In  Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St.  119, 
a  policy  was  granted  insuring  "  Mrs.  E.  w! 
Boyle,  executrix."  In  a  suit  upon  the  policy 
after  loss,  it  was  objected  that  Mrs.  Boyle  as 
executrix  had  no  insurable  interest  in  the 
property,  as  the  personal  estate  was  more  than 
sufficient  to  pay  the  debts.  The  court,  how- 
ever, admitted  extrinsic  evidence  to  show  that 
the  parties  used  the  term  and  understood  its 
meaning  to  be  equivalent  to  the  phrase  "  for 
the  benefit  of  the  parties  entitled  to  the  estate 
of  "  the  testator. 

8.  Executors  with  Special  Interest  under  the 
Will.  —  Where  property  is  devised  to  executors 
in  trust  they  have  an  insurable  interest  therein 
by  virtue  of  the  trust.  Phelps  v.  Gebhard  F 
Ins.  Co.,  9  Bosw.  (N.  Y.)  404. 

Where  a  will  directs  executors  to  maintain 
a  house  for  the  use  of  a  person  during  his  life, 
the  executors  have  an  insurable  interest  in  the 
house.  Colburn  v.  Lansing,  46  Barb.  (N  Y  ) 
37- 

A  Testamentary  Trustee  in  whom  title  to 
property  is  vested  in  trust  for  the  heirs  of  the 
decedent  has  an  insurable  interest  in  the  prop- 
erty. Savage  v.  Howard  Ins.  Co.,  52  N.  Y. 
502,  11  Am.  Rep.  741. 

Executor  de  Son  Tort.  —  It  has  been  held  that 
a  widow  who,  without  taking  out  letters  of 
administration  upon  her  husband's  estate,  con- 
tinued to  live  in  a  house  built  on  land  of  which 
he  was  the  lessee,  had  an  insurable  interest 
therein,  upon  the  ground,  among  others,  that 
she  incurred  responsibilities  as  executrix  de  son 
tort,  and  would  therefore  be  responsible  to 
those  who  were  interested  in  the  estate.  Ling- 
ley  v.  Queen  Ins.  Co.,  12  New  Bruns.  280. 

9.  Receivers.  —  Thompson    *.    Phenix  Ins. 
Co.,  136  U.  S.  287. 
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m^hat  s  —  A  Sheriff  Who  Has  Goods  in  His  Custody  under  Process  of  Law 

cc.  Sheriffs  and  Marshals       A  snerin  wnu  liability  for  their  care,  gives 

has  a  special  property  in  them,  and  this,  with        «      y  ^ 

£  S^ofS^TS  clXS  ^  no  ri^ht  to  charge 
thfcost  of  procuring  insurance  to  either  party  a  an  achon^  with_ 

A  Deputy  Sheriff,  as  representing  his  principal,  is  authomedas 
outVcial  power  to  obtain  insurance  ir ;  the  name  and  on  lg^  ^ 

(b)  Under  Contract  -  ««.  In  General.  —  ^s /f l^°°WV  insuranCe  in  their  own 
in  custody  of  property  and  ^ponsible  for  J  may  «     .nterest  {n  the 

names  and  may  recover  not  only  ^  sum  equ^l  totne 
property  by  reason  of  any  hen  for  a d^nces  °r  s^d 
Samed  in  the  policy  up  to  the  value  of  the  property.      ^ d  f     as  to  all 

RBBSBBSHHWfeM 

the  principal.6  ,  ld  t  h      no  insUrable  inter- 

But  an  Agent  Without  Custody  or  Control  has  Deen  neiu  iu 

1.  Sheriff  Seizing  Goods  on  Attachment.— In 

White  v.  Madison,  26  N.  Y.  U7,  the  sheriff 
had  seized  goods  by  virtue  of  an  attachment, 
and  held  them  pending  the  controversy  over 
the  ownership.  He  applied  for  and  secured  a 
oolicv  on  the  goods,  insuring  himself  as  sheriff 
hain't  loss  by  fire  and  describing  the  goods 
at  having  been  seized  on  attachment.  It  was 
held  that  by  the  seizure  he  acquired  a  special 
Property  which  gave  him  an  insurable  interest 
Ld  rendered  the  policy  valt d  See  also 
Cramer  v.  Oppenstein  16  Colo.  495,  Perkins 
v  Proud,  62  Barb.  (N.  Y.)  420. 

I  Marshal  Holding  Ship  Pending  Suit  May  Not 
Insure  at  Party's  Cost.  -  In  Burke  v.  The  Brig 
M  P  Rich,  1  Cliff.  (U.  S.)  509,  ^  was  held  that 
a  marshal  who  had  seized  the  vesse  and  held 
possession  thereof  until  the  determination  of 
Le  case  had  no  right  to  effect  insurance  on 
such  property  at  the  expense  of  either  party, 
without  such  party's  consent. 

3.  Deputy  Sheriff.  -  White  v.  Madison,  26  N. 

Y4"one  Having  Charge  of  and  Responsibility  for 
Property  May  Insure  —  Amount  of  Recovery.— 

Hooper  v.  Robinson,  98  U.S.  528;  The  Sidney 
21  Fed    Rep.  88;  Buck  v.  Chesapeake  Ins. 
Co.,  1  Pet.  (U.  S.)  151;  Fire  Ins.  Assoc.  of  Eng- 
land v.  Merchants,  etc.,  Transp.  Co.,  66  Md 
330   50  Am.  Rep.  162;  Waring  v  Indemnny 
F  Ins  Co.,  45  N.  Y.  606  6  Am  Rep  146;  De 
Forest  v.  Fulton  F.  Ins.  Co.,  I  Hal  1  (N.  Y  )  84, 
Kline  v  Queen  Ins.  Co.,  7  Hun  (N.  Y.)  267, 
affirmed^ N.  Y.  614;  Sturm  v.  Atlantic  Mut 
tnc   Co    6^  N   Y.  77;  White  v.  Madison,  26 
NY  117     See  also  Baxters  Hartford  F  Ins. 
Co.,  12  Fed.  Rep.  481.  "  Biss.  (U.  S.)  306. 

The  Master  of  a  Vessel  to  whom  the  property 
shipped  on  board  the  vessel  under  his  com- 
mand is  to  be  consigned,  in  the  absence  of 
croof  that  the  owner  of  the  goods  had  not 
v  15* 


given  authority  to  order  insurance,  has  an  in- 
surable interest  in  the  property  on  board 
Buck  v.  Chesapeake  Ins.  Co.,  1  Pet.  (U.  b.) 

15  6  Right  to  Insure  Based  on  Duty  to  Protect.  — 

Sturm  I.  Atlantic  Mut.  Ins.  Co.,  63  N.  Y  77; 
Waring  v.  Indemnity  Ins.  Co.,  45  N  Y.  606,  6 
Am   Rep.  146.    See  also  Cross  v.  National  F. 

In6  Agentfin  Possession  of  Property-  United 
states  _  Phoenix  Ins.  Co.  v.  Hamilton  14 
Wall  (U.  S.)  504;  Buck  v.  Chesapeake  Ins. 
Co.,  1  Pet.  (U.  S.)  151-     „  .         T,  R 

Kentucky.  -  .Etna  Ins.  Co.  v.  Jackson,  16  B. 

^NefvlT-  Sturm,.  Atlantic  Mut^  Ins. 
Co  6t  N  Y.  77;  Waring,.  Indemnity  r.  Ins. 
Co"  45  N  Y.  606  6  Am  Rep.  146;  De  Forest 
.  Fulton  F.  Ins.  Co.,  I  Hall  (N   Y.)  84 

North  Carolina.  -  Lockhart  v.  Cooper,  87  N. 
Car  I4Q,  42  Am.  Rep.  514-       „  ,    T  „ 

Pennsylvania.  -Roberts  v.  Firemen's  Ins. 
Co.,  165  Pa.  St.  55.  44  Am.  St.  Rep.  642. 

See  also  Page  *.  Western  M.  &  P.  : Ins.  Co  , 
]9  La.  49;  O'Connor  v.  Imperial  Ins.  Oo.,  14 

L  Statement.-  Agents,  commission  merchants 
or  others  having  the  custody  of  property  a"j 
being  responsible  for  it  may  insure  in  their 
owngnames  and  recover  from  the  insurer  not 
nnlv  a  sum  equal  to  their  interests  in  the 
property  by  reason  of  any  lien  for  advances  or 
charges!  but  the  full  amount  named  in  the 
Policy  up  to  the  value  of  the  property.  War- 
Vg  l  Indemnity  F.  Ins.  Co.,  45  N.  Y.  606,  6 

A  AttSyst  Agents  for  Mortgagee  in  Pore- 
closure.  -  See  Hartford  F.  Ins.  Co.  v.  Keating, 

86iJto  the  Agent's  Duty  to  Insure,  see  the  title 

Agency,  vol.  1,  p.  1068. 

Volume  XIII. 


Parties  to  the  Contract. 


FIRE  INSURANCE. 


The  Insured. 


aceou",  is  vP„0idT  CffCCted  by  SUCh  a"  ^        name  and  on  his  own 

thereon  in  his  own  nTme  or  on  his :  account  »        '  °btain  insurance 

under  confSd for  tteSetotifZ  ?  ?.eP°*?*9-  b™S  liable  by  law  or 
ited,  has  an  insnrabte  interest  therein  a        '™      ^  g°°ds  bailed  °r  deP°s" 

goods  hdd"fa  S£  ^ther  am„dy  rnav  '  T     thel>  "P°" 

&  txszz:  ^M«sa,5  tit  assa 


■ni'Mf  f  f Dt  TWlthout  Confol  Has  No  In- 
arable  Interest  In  Sawyer  v.  Mayhew,  5I 
Me.  398,  the  defendants,  insurance  brokers 
were  employed  to  effect  insurance  on  a  s  h?p 
belonging  to  the  plaintiffs.  The  defendants 
secured  a  policy  in  their  own  names,  on  ac! 
count  of  and  payable  to  themselves.  It  was 
he  d  that  .he  defendants  being  without  insur- 
able interests,  and  the  policy  by  its  very  terms 
excluding  the  ,dea  of  agency,  it  was  awa^r 
ing  policy  and  void,  so  that  the  plaintiffs  had 
a  cause  of  act.on  against  the  defendants  for  fail 

wifh  <rhSffCUre  3  Va'ld  ,'nsuran«.  in  accordance 
with  the  purpose  of  the  agency.  See  also  the 
title  Agency,  vol.  r,  p.  I068. 

409'  RuSSeI      Union  Ins.  Co.,  1  Wash.  (U.  S.) 

Agent  Accepting  Bills  on  Account  of  Goods  - 

thus,  where  a  consignee  refuses  to  receive 
goods,  and  the  general  agent  of  the  consignor 
retains  the  bills  of  lading  on  the  roods  and 
accepted  drafts  drawn  on  the  consignment  he 
may  insure  the  goods  in  his  own  fight  to  the 
1  T&V  3^6SadVanCeS-    W°Iff  V-  H°™castle? 

ton,  11  Q  B.  Div.398;  Com.  v.  Hide,  etc.  Ins 
Co    112  Mass.  136,  i7  Am.  Rep.  72    White  '' 
Madison,  26  N  Y  n7;  Waring,"  Indemnity  F 
Ins  Co.  45  N  Y.  606,  6  Am.  Rep.  146-  Mur 
dock  v.  Franklin  Ins.  Co.  «  W  Va  aoi  w 
also  Armitage  v.  Winterbottom,  1  M.&G.  130 
Jur  160      379 ;     aIgHsh  V-  Buchanan,  *>  IS 
Foreign  Cars. -Thus  a  railroad  corporation 
has  an  insurable  interest  in  cars  in  its  Posses 
sion  from  another  line.    Com.  v.  Hide  etc 
w^'  "2,Mass-  '36.  17  Am.  Rep.  \2  ' 
Wheat  Held  After  Sale  in  Elevator.  -  The 
owner  of  an  elevator  has  an  insurable  interest 

6  2:  ro2nE°nretrC-  ,R-  ^  T:  G'yn'  1  El-  *  BL 
Union  r        ■  LV652;  Calif°rnia  Ins.  Co.  v. 

Isu^ZT^y.0^33  u- s- 387:  stillwe11 

COt)nCn0t!=cnCTPreS-SCOmpany-  UP°n  receipt  Of 

ers  of  th.     d-reCClptS  therefor-  and  the  hold- 
ers of  the  receipts  exchanged  them  for  bills  of 
^ding  with  a  railroad  company.    By  an  agree 
ment  with  the  railroad  company  and  the  fom- 
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press  company  the  latter  was  to  insure  the 
cotton  for  the  benefit  of  the  former  and  to  re- 
ceive from  the  railroad  company  a  commission, 
which  among  other  items  covered  the  co«=t  of 
insurance.    It  was  held  that  a  policy  issued  to 
the  compress  company  insuring  cotton  "  their 
own  or  held  by  them  in  trust  or  on  commis- 
sion     covered   the  interest  of  the  railroad 
company  in  the  cotton  so  insured,  since  the 
latter  company  had  an  insurable  interest  in 
the  cotton,  which  was  held  in  trust  for  them 
by  the  compress  company.    California  Ins 
t-o.  v.  Union  Compress  Co.,  133  U    S  387 
It  was  lawful,"  said  the  court,  ''for  the 
plaintiff  [the  compress  company]  to  insure  in 
its  own  name  goods  held  in  trust  by  it  and  it 
can  recover  for  their  entire  value,  holding  the 
excess  oyer  its  own  interest  in  them  for  the 
benefit  of  those  who  have  intrusted  the  goods 
t0^V   o  Cl{lng  L°ndon,  etc.,  R.  Co.  v.  Glyn, 

L  &uEl-  652'  102  E-  C-  L-  652;  Waters \v 
Monarch  F    etc.,  Assur.  Co.,  5  El.  &  Bl.  870, 

,a  w  n'  V;,87c\  Phcenix  Ins.  Co.  v.  Hamilton, 
14  Wall.  (U.  S.)  508;  Home  Ins.  Co.  v.  Balti- 
more Warehouse  Co.,  93  U.  S.  543;  Fire  Ins. 
Assoc  of  England  v.  Merchants',  etc.,  Transp 
Co.,  66  Md.  339,  59  Am.  Rep.  162;  Johnson  v. 
Campbell,  120  Mass.  449;  De  Forest  v.  Fulton 
F    Ins.  Co.    1  Hall  (N.  Y.)  94;  Stillwell  v. 
Staples,  19  N.  Y.  401;  Waring  v.  Indemnity 
F.  Ins.  Co.,  45  N.  Y.  606,  6  Am.  Rep.  146 • 
Siter  v  Morrs.  13  Pa.  St.  218.    See  also  North 
Kntish,  etc.,  Ins.  Co.  v.  Moffatt,  L.  R.  7  C.  P 
25.    For  the  construction  of  such  a  policy  see 
/,ar     ?■  General  Interest  Assur.  Co.,  5  Pick 
(Mass.)  34. 

A  Manufacturer  of  Clothing  may  take  out  insur- 
ance upon  goods  held  in  trust  by  him  for 
manufacture.    Stillwell  v.  Staples    10  N  Y 
401. 

Policy  Prohibiting  Insurance  of  Goods  in  Trust 
unless  Interest  Stated.—  Where  a  policy  upon  the 
"  stock  of  clothing,  manufactured  and  in  pro- 
cess of  manufacture,"  of  the  insured,  provides 
that  the  company  shall  not  be  liable  for  "  loss 
for  property  owned  by  any  other  party,  unless 
the  interest  of  such  party  is  stated  on  this 
policy,  '  n  will  not  cover  cloth  owned  by  others 
bui  taken  by  the  insured  to  be  manufactured 
under  a  written  agreement  by  which  the  same 
is  to  be  at  his  risk  even  as  to  the  value  of  the 
work  done  thereon.  Getchell  v.  aEtna  Ins. 
Co.,  14  Allen  (Mass.)  325. 
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hirer  has  an  insurable  interest  therein  to  the  full  value,1  especially  where  he- 
has  agreed  to  pay  for  the  property  in  case  of  its  destruction  »  or  where  he  has. 
agreed  to  insure.3    The  rule  applies  to  the  charterer  of  a  ship. 
S  (1)  Amount     Insurable  Interest.  —  A  bailee's  insurable  interest  is  not  limited 
to  his  interest,  or  lien  for  charges,  but  covers  the  whole  value  of  the  goods. 

dd  Commission  Merchants  or  Factors.  -  A  commission  merchant  having  in  his- 
possession  goods  of  his  consignor,  deposited  for  sale,  has  an  interest  therein 
which  entitles  him  to  obtain  insurance  upon  the  goods  in  his  own  name  and  to 
their  full  value.6  He  may  also  take  insurance  upon  goods  held  by  him  in 
trust  or  on  commission ;  '  or  if  he  is  a  consignee^  expected  commissions  on 
a  consignment  in  transitu  may  be  insured.**  _ 

ee  Common  Carriers.  —  It  is  settled  that  a  common  earner  has  an  insurable 
interest  in  goods  intrusted  to  its  care,9  to  the  full  value  of  such  goods.1  A. 
carrier  is  bound  to  make  safe  delivery  at  the  place  of  destination  unless 
excused  by  the  act  of  God  or  the  public  enemy,  and  this  obligation,  as  well 
as  the  carrier's  claim  for  advances  and  of  rights,  affords  an  insurable  interest 


1  Insurable  Interest  of  Hirer.  —  Oliver  v. 
Greene,  3  Mass.  133;  Silloway  v.  Neptune  Ins. 
Co.,  12  Gray  (Mass.)  73;  Murdock  v.  Franklin 
Ins.'  Co.,  33  W.  Va.  407.  „     t  „ 

2.  Where  One  Has  Agreed  to  Pay  for  Property 
Destroyed.  —  The  plaintiff,  a  part  owner  of  a 
ship  had  hired  from  the  owner  of  the  other 
part' his  moiety  for  a  certain  length  of  time 
agreeing  to  pay  a  certain  monthly  rental  and 
if  the  ship  was  lost  during  such  period  to  pay 
a  certain  sum  for  such  part.  It  was  held  that 
the  plaintiff  had  an  insurable  interest  in  the 
whole  ship  to  its  full  value.    Oliver  v.  Greene, 

3  Mass.  133.  _  , 

3.  Where  Hirer  Agrees  to  Insure  Vessel.— 

Bartlet  v.  Walter,  13  Mass.  267,  7  Am.  Dec. 

I4|i  Charterer  of  a  Ship.  —  Murdock  v.  Franklin 
Ins.  Co.,  33  W.  Va.  407.  . 

5  Amount  of  Insurable  Interest.  —  Waring  v. 
Indemnity  F.  Ins.  Co.,  45  N.  Y.  606.  6  Am. 
Rep.  146;  Stillwell  v.  Staples,  19  N.  Y.  401. 

6.  Insurable  Interest  of  Commission  Merchants. 
—  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co., 
03  U  S  527;  Baxter  v.  Hartford  F.  Ins.  Co., 
12  Fed.  Rep.  481;  Houghs.  People's  F.  Ins 
Co  36  Md,  398;  Goodall  v.  New  England 
Mu't  F.  Ins.  Co.,  25  N.  H.  169;  Waring  v.  In- 
demnity F.  Ins.  Co.,  45  N.  Y.  606,  6  Am  Rep. 
146-  De  Forest  v.  Fulton  F  Ins.  Co.,  I  Hall  (N. 
Y.)84;  Lockhart  v.  Cooper,  87  N.  Car.  149.  42 
Am  Rep.  514;  Siter  v.  Morrs,  13  Pa.  St.  218. 
See  also  Reitenbach  v.  Johnson,  129  Mass  316. 
and  the  title  Factors  or  Commission  Mer- 
chants, vol.  12,  p.  635.  _  _ 

7.  On  Goods  Held  in  Trust  or  on  Commission.  — 
Phoenix  Ins.  Co.  v.  Hamilton,  14  Wall.  (U.  S.) 
504;  Siter  v.  Morrs,  13  Pa.  St.  218.  _  _ 

8.  Insurance  of  Commissions.  —  A  commission 
merchant  to  whom  the  cargo  of  a  vessel  is  con- 
signed for  sale  has  an  insurable  interest  in  his 
expected  commissions  and  may  insure  the 
same  while  the  vessel  is  on  Ihe  voyage.  Put- 
nam v.  Mercantile  Marine  Ins,  Co.,  5  Met. 
(Mass.)  386.  See  New-York  Ins.  Co.  v.  Robin- 
son, 1  Johns.  (N.  Y.)  616. 

9.  Insurable  Interest  of  Common  Carrier  —  Eng- 
land —  Forward  v.  Pittard,  1  T.  R.  27;  Lon- 
don, etc.,  R.  Co.  v.  Glyn,  1  El.  &  El.  652,  102 
E.  C.  L.  652;  Morewood  v.  Pollok,  1  El.  &  Bl. 


743  72  E.  C.  L.  743;  Waters  v.  Monarch  F., 
etc.',  Assur.  Co.,  5  El.  &  Bl.  870,  85  E.  C.  L. 
870;  Coggs  v.  Bernard,  2  Ld.  Raym.  909; 
Crowley  v.  Cohen,  3  B.  &  Ad.  478,  23  E.  C.  L. 
124;  Carruthers  v.  Sheddon,  6  Taunt.  14,  I  E. 
C.  L.  293;  Joyce  v.  Kennard,  L.  R.  7  Q.  B.  78;. 
North  British,  etc.,  Ins.  Co.  v.  London,  etc.,. 
Ins.  Co.,  5  Ch.  Div.  569;  Anderson  v.  Morice,. 
L.  R.  10  C.  P.  609;  Oakleys.  Portsmouth,  etc.,. 
Steam  Packet  Co.,  11  Exch.  618. 

United  States.  —  Phoenix  Ins.  Co.  v.  Erie, 
etc.,  Transp.  Co.,  117  U.  S.  312;  California  , 
Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  387; 
The  Sidney,  23  Fed.  Rep.  88;  Pennefeather  v.. 
Baltimore  Steam  Packet  Co.,  58  Fed.  Rep.  481. 

Louisiana.  —  Duncan  v.  Sun  Ins.  Co.,  12  La. 
Ann.  486. 

Maryland.  —  Hough  v.  People  s  F.  Ins.  Co., 
36  Md.  398;  Fire  Ins.  Assoc.  of  England  v. 
Merchants',  etc.,  Transp.  Co.,  66  Md.  339,  59 
Am.  Rep.  162. 

Massachusetts.  —  Eastern  R.  Co.  v.  Relief  r . 
Ins.  Co.,  98  Mass.  420;  Com.  v.  Hide,  etc., 
Ins.  Co.,  112  Mass.  136,  17  Am.  Rep.  72. 

New  York.  —  Mercantile  Mut.  Ins.  Co.  v. 
Calebs,  20  N.  Y.  177;  Savage  v.  Corn  Exch. 
F.,  etc.,  Ins.  Co.,  36  N.  Y.  655,  affirming  4 
Bosw  (N.  Y.)i;  Berry  v.  American  Cent.  Ins. 
Co  132  N.  Y.  49,  28  Am.  St.  Rep.  548;  De 
Forest  v.  Fulton  F.  Ins.  Co.,  1  Hall  (N.  Y.)  84. 

North  Carolina.  —  Lockhart  v.  Cooper,  87  N. 
Car.  149,  42  Am.  Rep.  514. 

Tennessee.  —  Lancaster  Mills  v.  Merchants 
Cotton  Press  Co.,  89  Tenn.  1,  24  Am.  St.  Rep. 

^West  Virginia.  —  Sheppard  v.  Peabody  Ins. 
Co.,  21  W.  Va.  368. 

See  also  the  title  Carriers  of  Goods,  vol.  5, 

P  lo/kay  Insure  to  Full  Value  of  Goods.— 

Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co.,  117 
U  S  312-  Savage  v.  Corn  Exch.  F.,  etc.,  Ins. 
Co.,  36  N.  Y.  655.  affirming  4  Bosw.  (N.  Y.)  I ; 
Berry  v.  American  Cent.  Ins.  Co.,  132  N.  Y. 
4g  28  Am.  St.  Rep.  548;  Waring  v.  Indemnity 
F.  Ins.  Co.,  45  N.  Y.  606,  6  Am.  Rep.  146. 

11  Basis  of  Carriers'  Interest.— Duncan  v.  Sun 
Ins.  Co.,  12  La.  Ann.  486;  Hough  v.  People's 
F  Ins  Co.,  36  Md.  398;  Savage  v.  Corn  Exch. 
F!,  etc.,  Ins.  Co.,  36  N.  Y.  655,  affirming  4. 
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which  exists  as  long  as  the  liability  continues.1 

What  Words  Cover  Interest  of  Common  Carrier. — An  insurance  on  "  goods  "  is 
sufficient  to  cover  the  interest  of  carriers  in  property  under  their  charge.2 

Extent  of  Recovery.  —  Under  a  policy  on  "  goods  their  own  or  in  trust  "  as 
carriers  they  may  recover  full  value.3  Under  a  general  policy  the  carrier  may 
recover  to  the  extent  of  its  common-law  liability,4  to  the  extent  of  its  statu- 
tory liability,5  to  the  extent  of  its  liability  by  special  contract,6  or  to  the 
extent  of  its  lien.7 

May  Insure  Against  Negligence.  —  A  carrier  may  take  insurance  against  the 
usual  perils  and  recover  for  any  loss  therefrom,  although  occasioned  by  the 
negligence  of  its  own  servants.8 

Immaterial  How  Goods  Are  Transported  or  Eeceived.  —  Such  insurable  interest  will 
continue  notwithstanding  the  goods  insured  are  transported  by  the  carriers  in 
vessels  belonging  to  other  persons,  but  chartered  by  them  for  that  purpose,  as 
the  charterers,  and  not  the  owners,  are  the  proper  persons  to  take  out  insur- 
ance.9 And  the  carrier  has  the  same  insurable  interest  whether  it  receives  the 
goods  from  the  owner  himself  or  from  a  connecting  carrier  which  has  agreed 
to  indemnify  the  former  against  any  loss.10 

ff.  Consignees  —  {ad)  For  Sale.  —  The  consignee  to  whom  goods  are  consigned 
for  sale  has  an  insurable  interest  in  his  expected  commissions  and  in  the  goods 
while  in  transit,  even  though  he  has  made  no  advances.11  But  it  seems  that 
he  should  state  that  he  is  insuring  his  commissions. 18  The  goods  must  either 
be  actually  on  board  ready  for  transit,  or  at  least  under  contract  to  be  placed 
there  at  the  time  of  the  loss.13  And  if  the  goods  are  stopped  by  their  owner 
in  transitu,  the  consignee  has  from  that  time  no  insurable  interest.14 


Bosw.  (N.  Y.)  i;  Chase  v.  Washington  Mut. 
Ins.  Co.,  12  Barb.  (N.  Y.)  595. 

Extent  of  Liability  Does  Not  Affect  Insurable 
Interest.  —  Whether  the  carrier  is  liable  by  law 
or  custom  to  the  same  extent  as  an  insurer,  or 
only  for  negligence,  it  has  an  insurable  in- 
terest. Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp. 
Co.,  117  U.  S.  312.  See  also  Hough  v. 
People's  F.  Ins.  Co.,  36  Md.  398. 

1.  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  23  E. 
C.  L.  124. 

2.  Insurance  on  "  Goods  "  Covers  Carrier's  In- 
terest. —  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  23 
E.  C.  L.  124.  See  Duncan  v.  Sun  Ins.  Co.,  12 
La.  Ann.  486. 

3.  Amount  of  Recovery. —  London,  etc.,  R. 
Co.  v.  Glyn,  1  El.  &  El.  652,  102  E.  C.  L. 
652. 

4.  Forward  v.  Pittard,  1  T.  R.  27. 

5.  Riley  v.  Home,  5  Bing.  220,  15  E.  C.  L. 
423;  Macklin  v.  Waterhouse,  5  Bing.  212,  15 
E.  C.  L.  421;  Carruthers  v.  Sheddon,  6  Taunt. 
14,  1  E.  C.  L.  293. 

6.  Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp. 
Co.,  10  Biss.  (U.  S.)  18;  Oakley  v.  Portsmouth, 
etc..  Steam  Packet  Co.,  11  Exch.  618. 

7.  Coggs  v.  Bernard,  2  Ld.  Raym.  909. 

8.  Carrier  May  Insure  Against  His  Negligence. 
—  Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co., 
117  U.  S.  312.  See  also  California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387. 

9.  Goods  Transported  in  Vessels  Belonging  to 
Others.  —  Chase  v.  Washington  Mut.  Ins.  Co., 
12  Barb.  (N.  Y.)  595. 

10.  Goods  Received  from  Connecting  Carrier  In- 
surable.—  Com.  v.  Hide,  etc.,  Ins.  Co.,  112 
Mass.  136,  17  Am.  Rep.  72. 

11.  Consignees  for  Sale  —  England.  —  Barclay 
■v.  Cousins,  2  East  544;  Conway  v.  Gray,  10 
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East  536;  Knox  v.  Wood,  1  Campb.  543;  King 
v.  Glover,  2  B.  &  P.  N.  R.  206;  Carruthers  v. 
Sheddon,  6  Taunt.  14,  1  E.  C.  L.  293.  See 
also  Stirling  v.  Vaughan,  11  East  629. 

United  States.  —  Seamans  v.  Loring,  i  Mason 
(U.  S.)  127. 

Massachusetts.  —  French  v.  Hope  Ins.  Co., 
16  Pick.  (Mass.)  397;  Putnam  v.  Mercantile 
Marine  Ins.  Co.,  5  Met.  (Mass.)  386.  See 
Johnson  v.  Campbell,  120  Mass.  449. 

Missouri.  —  Shaw  v.  .(Etna  Ins.  Co.,  49  Mo. 
578,  8  Am.  Rep.  150. 

New  York.  —  De  Forest  v.  Fulton  F.  Ins.  Co., 
1  Hall  (N.  Y.)  84;  Ingersoll  v.  Van  Bokkelin 
7  Cow.  (N.  Y.)  670. 

Permsylvania.  —  Wells  v.  Philadelphia  Ins. 
Co.,  9  S.  &  R.  (Pa.)  103. 

See  also  supra,  this  section,  Commission  Mer- 
chants or  Factors. 

Where  the  plaintiff  was  a  partner  in  a  mer- 
cantile house  which  received  the  goods  of 
foreign  merchants  to  sell  on  commission,  and 
a  valuable  cargo  from  India  had  been  con- 
signed to  the  plaintiff's  firm  with  discretionary 
powers  of  sale  on  further  shipment,  it  was 
held  that  they  might  procure  insurance  upon 
the  commissions  that  the  house  would  receive 
if  the  vessel  should  arrive.  Putnam  v.  Mer- 
cantile Marine  Ins.  Co.,  5  Met.  (Mass.)  386. 

12.  Consignee  Should  State  Interest.  —  Shaw  v. 
jEtna  Ins.  Co.,  49  Mo.  578,  8  Am.  Rep.  150. 
And  see  cases  in  preceding  note. 

13.  Goods  Must  Be  Ready  for  Transit  or  under 
Contract.  —  Toppan  v.  Atkinson,  2  Mass.  365; 
Knox  v.  Wood,  I  Campb.  543. 

14.  No  Insurable  Interest  after  Stoppage  in 
Transitu.  —  Clay  v.  Harrison,  10  B.  &.  C.  99, 
21  E.  C.  L.  31.  See  also  Kymer  v.  Suwer- 
cropp,  1  Campb.  109;  Feise  v.  Wray,  3  East  93. 
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MA   Where  Advances  Have  Been  Made.  -  Where  goods  are  Consigned  for  sale  and 

the  consignee  acquires  a  lien  for  advances,  he  thereby  has  an  insurable  interest 
to  the  amount  of  such  advances;  and  he  may  take  insurance  to  the  full  value 
of  the  g™ds,  and  recover  in  his  own  name,  holding  the  balance  of  the  pro- 
rpPHc  ac  trustee  for  the  consignor.1  . 
'  iLs  a  ons  gnee  Who  Has  Accepted  a  Draft  Drawn  Against  the  «^^^^rbe 
able  interest  which  is  distinct  from  that  of  others  interested  and  may  not  be 
Sivested  by  the  owner;*  and  this  is  particularly  true  where  such  acceptance 
would  give  him  a  lien  on  the  goods.3 

A  Consignee  Who  Has  Advanced  Money  to  Purchase  the  Goods  Consigned  to  him  has  an 
insurable Interest  to  the  extent  of  his  advances.*  And  if  he  is  interested  as 
partner,  he  may  obtain  insurance  upon  the  whole  consignment  and  recover  the 

Wh(!a  XConLees  under  Special  Contract.  -  The  consignee  may  also  have  an  insura- 
ble inteSar  sing  from  special  contracts,  as  when  goods  are  consigned  to  him 
^  be  either  sold  or  returned,*  or  with  instructions  from  the  owner  to  have  the 
goods  insured^  or  when  there  is  a  general  balance  due  from  consignor  to  con- 

Slg7dd) *  Consignees  Without  Interest.  -  As  a  rule,  consignees  who  have  the  mere 
naked  righ?  to  take  possession  of  the  goods  consigned,  without  being  author- 
Tzed  to  sell  them,  and  having  no  lien  on  them  for  their  advances,  cannot  enter 
into  a  valid  insurance  of  them  in  their  own  names  for  heir  own  benefit, 
because  they  have  no  legal  property  in  the  subject-matter  of  the  consignment, 
and  they  may  effect  insurance  only  on  account  of  those  who  are  interested, 

^^Con^s^B^Lpiy.  -  In  any  case  where  the  consignee  is  in  posses- 
sion  of  toe^oods,  he  is  liable  as  a  bailee  and  has  a  similar  insurable  interest '« 
S1T  lN™,-An  innkeeper  doubtless  has  an  -s-a^^ 
orooertv  of  his  guests  left  in  his  custody  and  care.    As  a  bailee  liable  tor  the . 
Lfe  keeping  of  toe  goods,  or  as  one  having  a  lien  on  goods  m  his  possession 
or  as  one  in  possesion  of  goods  from  the  continued  existence  of  which  he 

E.  C.  L.  293;  Conway,..  Gray,  10  East  536:     6  Taunt ^14,  Vbo  Bold  or  Eeturncd. - 

Ebsworth,.  Alliance  Marine  Ins.  Co    L.R.  8        6  boods  tons ign  Io  So  where 

Ins.  Co.,  1  Wash.  (U.  S.)  409.  Co-'  ^n°-£e  it  a  GenerV  Balance  Due  Con- 

His?-  fnMt  sjssrtt  >•  j^s&art 

liams  v.  Crescent  Mut.  Ins.  Co.  15  La.  Ann.  S  )  85,  De  rorest     rmio  Union 

651;  South  Carolina  Bank  v.  Bicknell,  1  Cliff.  <N.   Y.)  84.     See   also  cp*,- 

m  <;  ^  Rc  Marine  Ins.  Co.,  L.  K.  1      r.  3"5-       „  . 
<U3.  men  Such  Acceptance  Would  Give  Him  a        10  Consignee  in  ^^on.-  Yo,  v.Capn^ 

lien  on  the  Goods.  -  Wolff  v.  Horncastle,  1  B.  Ins.  Co    93  Iowa  7 ,  f*™^  ^jjpe  Ins. 

&  P.  316.    See  also  Robertson     Hamilton,  14  son,  ^^^^^V;  s'urm  v.  Atlantic 

Mft^*?i£  IXA^  and  Has  Liw^ff  g^t^an  on  Fire  In, 
Interest  as  Partner.  —  Such  consignee  has  in-  24. 
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deposited  with  him,1  and  this  extends  to  their  full  value.2    So  a  policy  on 
goods  in  the  warehouse  of  the  insured  will  cover  not  only  those  owned  by  him 
but  also  those  which  he  holds  as  warehouseman.3  ' 

In  Goods  Held  "in  Trust"  or  "on  Commission."  —  A  warehouseman  may  insure  in 
his  own  name  goods  held  in  trust  or  on  commission  and  recover  their  full 
value  4  A  warehouseman  is  liable  for  moneys  collected  on  a  policy  covering 
both  his  own  and  his  customer's  goods,  though  the  latter  knew  nothing  Gf  the 
insurance  until  after  loss.5 

it.  Wharfingers.  —  The  insurable  interest  of  the  wharfinger  is  the  same  in 
general  as  that  of  a  warehouseman.0 

(6)  Debtors  —  (a)  In  Property  under  Levy.  —  A  judgment  debtor  whose  prop- 
erty has  been  seized  on  execution  has  an  insurable  interest  therein  even 
though  such  property  is  in  the  possession  of  the  officers.* 

In  Property  Sold  under  Execution.  —  I f  the  debtor's  property  has  been  actually 
sold  under  execution,  he  still  has  an  insurable  interest  therein  until  the  time 
allowed  to  him  for  redemption  has  passed;  *  and  even  then,  if  his  creditors 
still  have  a  right  to  redeem,  his  insurable  interest  continues  till  their  right  has 
lapsed  ;  for  while  this  right  continues  it  is  possible  for  him  to  procure  a  loan 
and  confess  judgment  as  security  therefor,  and  thereby  create  a  right  to 

1.  Warehouseman's  Insurable  Interest  —  Eng- 
land. —  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  23 
E.  C.  L.  124;  Waters  v.  Monarch  F.,  etc 
Assur.  Co.,  5  El.  &  Bl.  870.  85  E.  C.  L.  870! 
London,  etc.,  R.  Co.  v.  Glyn,  1  El.  &  El.  652,' 
102  E.  C.  L.  652;  Joyce  v.  Kennard,  L.  R.  7  Q. 
B.  78;  North  British,  etc.,  Ins.  Co.  v.  London, 
etc.,  Ins.  Co.,  5  Ch.  Div.  569. 

United  States.  —  Home  Ins.  Co.  v.  Balti- 
more Warehouse  Co.,  93  U.  S.  527;  Baxters. 
Hartford  F.  Ins.  Co.,  12  Fed.  Rep.  481;  Pelzer 
Mfg.  Co.  v.  St.  Paul  F.  &  M.  Ins.  Co.,  41  Fed. 
Rep.  271;  Phoenix  Ins.  Co.  v.  Erie,  etc., 
Transp.  Co.,  117  U.  S.  312. 

Alabama.  —  Snow  v.  Carr,  61  Ala.  363,  32 
Am.  Rep.  3. 

Massachusetts.  —  Eastern  R.  Co.  v.  Relief  F. 
Ins.  Co.,  98  Mass.  420. 

New  York.  —  Berry  v.  American  Cent.  Ins. 
Co.,  132  N.  Y.  49,  28  Am.  St.  Rep.  548;  Rich- 
mond v.  Niagara    F.    Ins.    Co.,    79    N  Y 
230. 

South   Carolina.  —  Pelzer  Mfg.  Co.  v  Sun 
Fire  Office,  36  S.  Car.  213. 

West  Virginia.  —  Sheppard  v.  Peabody  Ins. 
Co.,  21  W.  Va.  368. 

A  warehouseman  has  an  insurable  interest 
whether  he  is  himself  liable  as  insurer  or  sim- 
ply for  negligence.  Phoenix  Ins.  Co.  v.  Erie, 
etc.,  Transp.  Co.,  117  U.  S.  312.  See  also 
Waters  v.  Monarch  F.,  etc.,  Assur.  Co  5  El 
&  Bl.  870,  85  E.  C.  L.  870;  Sheppard  v.  Pea- 
body  Ins.  Co.,  21  W.  Va.  368. 

2.  May  Insure  to  Full  Value  of  Property.— 
Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp.  Co., 
117  U.  S.  312;  Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  93  U.  S.  527;  Waring  v.  In- 
demnity F.  Ins.  Co.,  45  N.  Y.  606,  6  Am.  Rep. 
146. 

3.  Scop  3  of  Policy  on  Goods  in  Warehouse.  — 

Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  Car. 
213.  See  also  Western,  etc.,  Pipe  Lines  v. 
Home  Ins.  Co.,  145  Pa.  St.  346;  Richmond  v. 
Niagara  F.  Ins.  Co.,  79  N.  Y.  230,  where  the 
owners  had  parted  with  title  to  the  property 
but  were  still  in  possession. 

4.  Goods  Held  in  Trust.  —  Pelzer  Mfg.  Co.  v. 


St.  Paul  F.  &  M.  Ins.  Co.,  41  Fed.  Rep.  271; 
Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.' 
93  U.  S.  541.    See  also  Waters  v.  Monarch  F 
etc.,  Assur.  Co.,  5  El.  &  Bl.  870,  85  E.  C.  l! 
870. 

5.  Liability  for  Moneys  Collected.  —  Snow  v 
Carr,  61  Ala.  363,  32  Am.  Rep.  3.    See  also 
Siter  v.  Morrs,   13  Pa.  St.  220;  Watkins  v 
Durand,  1  Port.  (Ala.)  255. 

6.  Wharfingers.  —  Phoenix  Ins.  Co.  v.  Erie, 
etc.,  Transp.  Co.,  117  U.  S.  312;  Crowley  v 
Cohen,  3  B.  &  Ad.  478,  23  E.  C.  L.  124- 
Waters  v.  Monarch  F.,  etc.,  Assur.  Co  5  El' 
&  Bl.  870,  85  E.  C.  L.  870;  Joyce  v.  Kennard 
L.  R.  7  Q.  B.  78. 

7.  Judgment  Debtor  May  Insure  Property  under 
Levy.  —  Lockyer  v.  Offley,  1  T.  R.  261;  Burke 
v.  The  Brig  M.  P.  Rich,  1  Cliff.  (U.  S.)  509; 
Keith  z.  Globe  Ins.  Co.,  52  111.  518,  4  Am.' 
Rep.  624;  Rice  v.  Tower,  1  Gray  (Mass.)  426; 
Strong  v.  Manufacturers'  Ins.  Co.,  10  Pick' 
(Mass.)  40,  20  Am.  Dec.  507:  Franklin  F.  Ins. 
Co.  v.  Findlay,  6  Whart.  (Pa.)  483,  37  Am. 
Dec.  430.  See  also  Stephens  v.  Illinois  Mut. 
F.  Ins.  Co.,  43  111.  327;  Bell  v.  Western  M.  & 
F.  Ins.  Co.,  5  Rob.  (La.)  423,  39  Am.  Dec.  542; 
Cone  v.  Niagara  F.  Ins.  Co.,  60  N.  Y.  619^ 
Catron  v.  Tennessee  Ins.  Co.,  6  Humph. 
(Tenn.)  176. 

8.  Insurable  Interest  After  Execution  Sale. — 
Strong  v.  Manufacturers'  Ins.  Co.,  10  Pick. 
(Mass.)  40,  20  Am.  Dec.  507;  Buffum  <:  Bowl 
ditch  Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.)  540; 
Cone  v.  Niagara  F.  Ins.  Co.,  60  N.  Y.  619.' 
See  Herkimer  v.  Rice,  27  N.  Y.  163. 

In  Cone  v.  Niagara  F.  Ins.  Co.,  60  N.  Y. 
619,  at  the  time  when  the  policy  was  issued  to 
P.,  the  owner  of  the  fee.  the  building  insured 
was  subject  to  two  mortgages  and  two  judg- 
ments, and  had  been  sold  under  execution 
issued  upon  one  of  the  judgments,  but  the 
right  of  P.  to  redeem  had  not  expired.  The 
court  held  that  P.  had  an  insurable  interest. 

The  Amount  of  Insurable  Interest  is  the  full 
value  of  the  goods  seized.  Strong  v.  Manu- 
facturers' Ins.  Co.,  10  Pick.  (Mass.)  40,  20 
Am.  Dec.  507. 
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redeem,  and  this  is  an  interest  affected  by  the  loss  of,  or  damage  to,  the  build- 
ing by  fire.1 

(b)  In  Property  Concealed  from  Creditors.  —  Even  though  the  debtor  conceals  goods 
from  his  creditors,  he  still  has  an  insurable  interest  therein.8 

(c)  Insolvent  Debtors.  —  Insolvent  debtors  and  bankrupts  have  insurable  inter- 
ests in  the  property  in  their  possession  3  even  when  they  are  concealing  it  from 
their  creditors.4 

In  Property  Assigned  for  Benefit  of  Creditors.  —  Where  a  debtor  makes  an  assignment 
of  his  property  to  an  assignee  for  the  benefit  of  his  creditors,  he  retains  an 
insurable  interest  therein.  He  is  interested  in  the  preservation  of  the  property 
to  apply  on  his  indebtedness,  and  in  addition  there  is  a  contingent  interest 
arising  from  a  possible  return  of  a  part  of  the  property  to  him,  after  meeting 
all  claims.5    And  he  may  obtain  insurance  to  the  full  value  of  the  property.6 

(7)  Heirs. — Though  the  question  has  not  been  squarely  adjudicated,  it 
seems  probable  that  an  heir  may  obtain  insurance  upon  property  belonging  to 
the  estate  of  the  decedent.7  But  a  son  has  no  insurable  interest  in  the  prop- 
erty of  his  father.8 

Heir  Expectant  in  Possession.  —  An  heir  expectant  placed  by  the  ancestor  in  pos- 
session of  land  bought  for  him,  and  which  the  ancestor  intends  to  devise  to 
him,  has  an  insurable  interest  therein,  although  the  land  was  bought  at  a 
master's  sale  in  partition,  and  the  deed  has  not  yet  been  made  because  the 
time  for  confirmation  of  the  report  has  not  elapsed.9 

(8)  Homestead  Owners  —  When  Homestead  Has  Been  Formally  Set  Off.  —  The  owner 
of  property  which  has  been  formally  set  off  and  is  held  as  a  homestead  has  an 
insurable  interest  therein,10  and  so  has  the  holder  of  a  voidable  lien  thereon.11 

Where  Husband  or  Wife  Occupies  Property  as  Homestead.  —  A  husband  who  occupies 
a  house  and  the  land  upon  which  it  is  situated,  with  his  wife  and  family,  as  a 
homestead,  has  an  insurable  interest  in  such  property  even  though  the  title  to 
the  land  is  in  his  wife.1*    The  same  is  true  where  awife  occupies  a  homestead, 

1  Cone  v  Niagara  F.  Ins.  Co.,  60  N.  Y.  619.  6.  ExUnt    of    Interest.  —  Locke    v.  North 

2*  Property   Fraudulently  Concealed.  —  Goul-  American  Ins.  Co.,  13  Mass.  61;   Lazarus  v. 

•stone  v  Royal  Ins.  Co.,  1  F.  &  F.  276.    See  Commonwealth  Ins.  Co.,  19  Pick.  (Mass.)  81. 

Lerow  v.  Wilmarth,  9  Allen  (Mass.)  382.  7.  Heirs.  —  Herkimer  v.  Rice  27  N.  Y.  163. 

3  Insolvent  Debtors  Have  Insurable  Interest.—  8.  Baldwin  v.  State  Ins.  Co.,  60  Iowa  497. 

Marks  v  Hamilton,  7  Exch.  323,    In  this  case  9.  Heir  Expectant  in  Possession.  —  Home  Ins. 

an  insolvent,  having  obtained  his  discharge,  Co.  v.  Mendenhall,  164  111.  453.  • 

acquired   property   and   insured   it.    Subse-  10.  Owner  of  Property  Formally  Set  Off  as  Home- 

auentlv  and  after  the  loss,  the  creditors  dis-  stead.  —  German-American  Ins.  Co.  w  David- 

. covered  that  the  discharge  was  obtained  by  son,  67  Ga.  n;   Rockford  Ins.  Co  v.  Nelson, 

fraud      Upon   proper    proceedings   had   in  65  111.  415;   Merrett  v.  Farmers    Ins.  Co.,  42 

court  the  discharge  was  revoked,  and  under  Iowa  11;  Culbertson  v.  Cox,  29  Minn.  309,  43 

the  English  insolvent  law,  all  the  property  Am.  Rep.  204;  Webster  v.  Dwelling  House 

which  the  bankrupt  has  at  the  time  of  filing  Ins.  Co.,  53  Ohio  St.  558;   Insurance  Co.  v. 

his  petition  and  which  he  may  acquire  before  Leedy,  52  Ohio  St.  631;    Harnman  v.  Queen 

he  becomes  entitled  to  his  discharge  vests  in  Ins.  Co.,  49  Wis.  71. 

his  assignee.    See  also  Lazarus  v.  Common-  11.  Holder  of  Voidable  Lien  on  Homestead.  — 

wealth  Ins.  Co.,  19  Pick.  (Mass.)  81;  Dickson  Parks  v.  Hartford  Ins.  Co    100  Mo.  373- 

v  Provincial  Ins.  Co.,  24  U.  C.  C.  P.  157.  12.  Husband  Occupying  Homestead  on  Wife's 

4.  Where  Insolvents  Conceal  Property.  —  Goul-  Land.  —  Reynolds  v.  Iowa,  etc    Ins.  Co.,  bo 
stone  v.  Royal  Ins.  Co.,  1  F.  &  F.  276.  Iowa  563;   Merrett  v.  Farmers    Ins.  Co..  42 

5.  Debtor's  Interest  in  Property  Designed  for  Iowa  11,  where  it  was  observed:  1  he  plain- 
Creditors  —  England.  —  An  insolvent  debtor  tiff  held  a  homestead  interest  in  the  property 
who  has  in  his  possession  goods  which  have  and  was  entitled  to  occupy  it  independent  of 
vested  in  the  provisional  assignee,  under  1  &  2  the  will  of  his  wife.  This  right  could  only  be 
Vict  c  no  S  37,  has  nevertheless  an  insur-  terminated  by  her  death.  Whatever  benefits 
able  interest  in  such  goods.  Marks  v.  Hamil-  flowed  from  such  occupation,  he  enjoyed  on 
ton  7  Exch  323  account  of  his  interest  in  the  property,  and  he 

Georgia.  —  Fenn  v.  New  Orleans  Mut.  Ins.  could  not  be  deprived  of  them  except  by  his 

•-Co    53  Ga  578  own  act.    Code,  §§  1988,  2215.    The  destruc- 

Massachusettl.  —  Locke  v.  North  American  tion  of  the  house  deprived  him  of  these  bene- 

Ins  Co     13  Mass.  61;  Gordon  v.  Massachu-  fits  growing  out  of  his  interest  in  the  property, 

setts  F  '&  M.  Ins.  Co.,  2  Pick.  (Mass.)  249;  His  interest  then  is  clearly  within  the  defim- 

Lazarus  v.  Commonwealth  Ins.  Co.,  19  Pick.  tion  of  an  insurable  interest  above  stated 

(Mass  )  81  Cannot  Insure  as  Owner  or  Mortgagee.  —  Glaze 
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while  the  title  is  in  the  husband.1 

(9)  Husbands  —  (a)  Generally.  —  The  courts  are  not  in  harmony  upon  the 
question  whether  the  husband  has  an  insurable  interest  in  the  wife's  property, 
but  the  difference  between  them  is  largely  accounted  for  by  diversity  of  stat- 
utes regulating  the  control  which  a  husband  may  exercise  over  his  wife's  prop- 
erty. If  this  is  extensive  enough  to  afford  him  pecuniary  advantage  it  ought 
to  constitute  a  sufficient  basis  for  an  insurable  interest;*  otherwise  no  such 
interest  exists.3 

(b)  in  Wife's  Personal  Property.  —  Where  the  husband  is  in  possession  and  enjoy- 
ment with  his  wife  of  her  personal  property,  it  is  generally  held  that  he  has 
an  insurable  interest  therein,  since  these  are  advantages  whose  termination 
would  entail  pecuniary  loss;  4  and  in  Louisiana  where  the  husband  has  charge 
of  or  "  administers  "  the  wife's  personal  property  he  may  take  out  insurance 
thereon  in  his  own  name.5  But  in  Michigan  the  husband  has  no  insurable 
interest  in  the  wife's  personalty,6  and  a  similar  ruling  has  been  made  in  an 
Ohio  case.7 

(c)  In  Wife's  Real  Property.  —  There  are  some  cases  which  hold  that  as  with  per- 
sonal property  so  with  real  —  if  the  husband  is  in  possession  and  enjoyment 
of  her  property  with  the  wife,  he  has  still  an  insurable  interest.8  They  may 
also  insure  jointly.9  But  in  other  jurisdictions  it  is  held  that  as  the  husband 
has  no  legal  right  in,  or  control  over,  the  wife's  individual  property,  he  has 
no  insurable  interest  therein  and  cannot  recover  on  such  a  policy  issued  to 
him.10  r  y 


v.  Three  Rivers  Farmers'  Mut.  F.  Ins.  Co.,  87 
Mich.  349. 

1.  Wife  Occupying  Homestead  Title  to  Which  Is 
in  Husband.  —  Rockford  Ins.  Co.  v.  Nelson,  65 
111.  415. 

2.  Husband's  Interest  in  Wife's  Property.  — 

Cohn  v.  Virginia  F.  &  M.  Ins.  Co.,  3  Hughes 
(U.  S.)  272;  Trade  Ins.  Co.  v.  Barracliff,  45  N. 
J.  L.  543,  46  Am.  Rep.  792. 

3.  Traders'  Ins.  Co.  v.  Newman,  120  Ind. 
554;  Agricultural  Ins.  Co.  v.  Montague,  38 
Mich.  548,  31  Am.  Rep.  326. 

4.  Husband  in  Possession  of  Wife's  Personalty 
May  Insure.  —  Cohn  v.  Virginia  F.  &  M.  Ins. 
Co.,  3  Hughes  (U.  S.)  272;  Clarke  v.  Firemen's 
Ins.  Co.,  18  La.  431;  Mutual  F.  Ins.  Co.  v. 
Deale,  18  Md.  26;  Trade  Ins.  Co.  v.  Barracliff, 
45  N.  J.  L.  543,  46  Am.  Rep.  792. 

In  Goulstone  v.  Royal  Ins.  Co.,  1  F.  &  F. 
276,  it  was  held  that  a  husband  had  an  insur- 
able interest  in  goods  settled  to  his  wife's 
separate  use,  but  in  their  joint  possession,  as 
the  furniture  of  their  home,  and  could  recover 
for  the  loss  of  such  goods  under  a  policy 
issued  to  himself  alone. 

The  husband's  right  of  using  his  wife's 
separate  property  is  an  insurable  interest. 
Cohn  v.  Virginia  F.  &  M.  Ins.  Co.,  3  Hughes 
(U.  S.)  272. 

5.  Louisiana.  —  Clarke  v.  Firemen's  Ins.  Co., 
18  La.  431. 

6.  Michigan  —  Husband  no  Insurable  Interest 
in  Wife's  Personalty.  —  In  Agricultural  Ins.  Co. 
v.  Montague,  38  Mich.  548,  31  Am.  Rep.  326, 
where  it  was  held  that  the  husband  had  no  in- 
surable interest  in  silver  belonging  to  his  wife, 
the  court  observed:  "  It  is  proper  to  say  in 
this  connection  that  under  our  statute  the  hus- 
band has  no  control  whatever  over  his  wife's 
property;  so  that  the  question  arises  here  pre- 
cisely as  it  would  had  the  silver  been  owned 
by  a  stranger." 


158 


7.  Ohio  Case  Holding  that  Husband  Is  Without 
Interest.  —  Mercantile  Ins.  Co.  v.  Schooner 
Orphan  Boy,  3  Cine.  Wkly.  L.  Bui.  593,  17 
Fed.  Cas.  No.  9,431,  where  the  wife  was  the 
owner  of  three-fourths  of  the  "  Orphan  Boy," 
and  her  husband,  who  was  the  master  and 
acted  as  her  general  agent  in  the  management 
of  her  part  of  the  vessel,  was  held  to  have  no 
insurable  interest  in  the  wife's  portion  of  the 
vessel. 

8.  Husband  May  Insure  Wife's  Realty.  —  Rey- 
nolds v.  Iowa,  etc.,  Ins.  Co.,  80  Iowa  563; 
Clarke  v.  Firemen's  Ins.  Co.,  18  La.  431;  Mu- 
tual F.  Ins.  Co.  v.  Deale,  18  Md.  26;  Trade 
Ins.  Co.  v.  Barracliff,  45  N.  J.  L.  543,  46  Am. 
Rep.  792.  See  also  Waters  v.  Monarch  F., 
etc.,  Assur.  Co.,  5  El.  &  Bl.  870,  85  E.  C.  L. 
870;  Rohrbach  v.  Germania  F.  Ins.  Co.,  62  N. 
Y.  47,  20  Am.  Rep.  451;  Harris  v.  York  Mut. 
Ins.  Co.,  50  Pa.  St.  341. 

9.  Husband  and  Wife  May  Insure  Jointly.  — 
Where  the  husband  and  wife  occupy  the  prop- 
erty together,  the  interest  of  the  hsband  in 
such  property  is  sufficient  to  support  a  policy 
issued  to  them  jointly.  Webster  v.  Dwelling- 
House  Ins.  Co.,  53  Ohio  St.  558;  Insurance 
Co.  v.  Leedy,  52  Ohio  St.  631. 

When  Husband  Is  Given  a  Present  Estate  in 
Wife's  Property.  —  Breard  v.  Mechanics',  etc., 
Ins.  Co.,  29  La.  Ann.  764. 

10.  Husband  Held  to  Have  No  Insurable  Interest 

—  Indiana.  —  Traders'  Ins.  Co.  v.  Newman, 
120  Ind.  554. 

Maine.  —  Clark  v.  Dwelling-House  Ins.  Co., 
81  Me.  373;  Trott  v.  Woolwich  Mut.  F.  Ins. 
Co.,  83  Me.  362. 

See  also  Cohn  v.  Virginia  F.  &  M.  Ins.  Co., 
3  Hughes  (U.  S.)  272;  ^€tna  Ins.  Co.  v.  Resh, 
40  Mich.  241. 

When  Husband  Had  Conveyed  Property  to  Wife. 

—  In  Clark  v.  Dwelling-House  Ins.  Co.,  81  Me. 
373,  the  husband  had  conveyed  a  house,  the 
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Building  Erected  on  Wife's  Land.  -  Where  the  husband  causes  the  construction 
of  a  building  on  the  wife's  land,  and  the  two  occupy  it  together  he  has  an 
insurable  interest  therein;  *  and  the  same  rule  applies  in  case  of  a  homestead .» 

Unde  Agreement  of  Wife  to  Convey.  —  A  husband  who  has  paid  the  purchase 
price  for  property,  but  has  taken  the  title  in  his  wife's  name,  has  an  insurable 

^^"S^ tenant  by  curtesy  has  an  insurable  interest  in  the 
wife's  realty,  for  he  has  the  pecuniary  advantage  of  the  use  and  enjoyment  ot 
the  premises,  and  the  right  to  their  rents  and  profits.4  . 

With  inchoate  Right  of  Curtesy.  -  Where  the  husband  is  in  possession  with  the 
wife  of  her  realty,  having  an  inchoate  right  of  curtesy  after  issue  born  alive, 
he  has  an  insurable  interest  in  such  property 

(icA  Indorsers  and  Sureties  —  Generally.  —  One  who  has  made  himself  liable 
bv  an  indorsement  has  generally  an  insurable  interest  in  the  property  whose 
possession,  title,  or  ownership  is  secured  by  the  bond  or  paper  indorsed,  pro- 
vided the  destruction  of  the  property  would  affect  his  liability. 

Surety  on  Bond.  -  Thus  one  who  gives  his  bond  for  the  release  of  attached 
property  has  an  insurable  interest  therein.*  And  a  surety  on  a  distiller  s  bond 
for  -oods  upon  which  the  government  tax  is  not  paid  has  an  insurable  interest 
in  g'oods  covered  by  such  bond.8  S0>  a  surety  for  payment  of  a  cargo  in 
case  of  condemnation  has  an  insurable  interest. 

Indorser  of  Note  Given  for  Goods.  -  The  indorser  of  a  note  given  to  secure  pay- 
ment for  goods  has  an  insurable  interest  in  the  goods. 

Indorser  of  Mortgage.  -  The  liability  of  a  mortgagee  who  has  indorsed  the 
mortgage  note  to  an  assignee  of  the  mortgage  gives  him  an  insurable  interest 

^  ^^I^T^^-The  genera!  rule  is  that  by  the  indorse- 


subject  of  the  insurance,  to  his  wife  several 
years  prior  to  taking  out  the  policy  thereon  in 
his  own  name,  and  it  was  held  that  he  had  no 
insurable  interest. 

1.  House  on  Wife's  land.  —  A  feme  covert  was 
tenant  for  life  in  one-third  of  a  lot  of  land  and 
tenant  for  years  of  the  other  two-thirds.  _  Her 
husband  erected  a  home  on  the  land,  it  was 
insured  as  his,  and  he  was  permitted  to  re- 
cover on  the  policy.  Abbott  v.  Hampden  Mut. 
F.  Ins.  Co..  30  Me.  414.  ,  _ 

2.  Homestead.  —  Merrett  v.  Farmers  Ins. 
Co.",  42  Iowa  11;  American  Cent.  Ins.  Co.  v. 
McLanathan,  11  Kan.  533.  See  also  Curry  v. 
Commonwealth  Ins.  Co.,  10  Pick.  (Mass.)  535, 
20  Am.  Dec.  547. 

3.  Husband  Paying  for  Property  Bought  in 
Wife's  Name.  —  Redfield  v.  Holland  Purchase 
Ins.  Co.,  56  N.  Y.  354.  *5  Am.  Rep.  424; 
Horsch  v.  Dwelling  House  Ins.  Co.,  77  Wis.  4. 

4.  Tenant  by  the  Curtesy.  —  Franklin  M.  &  F. 
Ins.  Co.  v.  Drake,  2  B.  Mon.  (Ky.)  47;  Abbott 
v  Hampden  Mut.  F.  Ins.  Co.,  30  Me.  414; 
Mutual  F.  Ins.  Co.  v.  Deale,  18  Md.  26;  Trade 
Ins.  Co.  v.  Barracliff,  45  N.  J.  L.  543,  4°  Am. 
Rep.  792;  Harris  v.  York  Mut.  Ins.  Co.,  50  Pa. 
St.  341;  Uhler  v.  Farmers'  American  F.  Ins. 
Co.,  4  Leg.  Gaz.  (Pa.)  354.  See  also  Goulstone 
v.  Royal  Ins.  Co.,  1  F.  &  F.  276;  Breard  v. 
Mechanics',  etc.,  Ins.  Co.,  29  La.  Ann.  764; 
Curry  v.  Commonwealth  Ins.  Co.  10  Pick. 
(Mass.)  535,  20  Am.  Dec.  547. 

5.  Tenant  by  the  Curtesy  Initiate.  —  American 
Cent.  Ins.  Co.  v.  McLanathan,  11  Kan.  553; 
Franklin  M.  &  F.  Ins.  Co.  v.  Drake.  2  B. 
Mon.  (Ky.)  47;  Mutual  F.  Ins.  Co.  v.  Deale,  18 
Md.  26;  Trade  Ins.  Co.  v.  Barracliff,  45  N.  J. 
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L  543  46  Am.  Rep.  792;  Harris  v.  York  Mut. 
Ins.  Co.,  50  Pa.  St.  341;  Caldwell  v.  Sladacona 
F.,  etc.,  Ins.  Co.,  11  Can.  Sup.  Ct.  212.  See 
Merrett  v.  Farmers'  Ins.  Co.,  42  Iowa  11; 
Traders  Ins.  Co.  v.  Newman,  120  Ind.  554. 

In  appears  that  the  husband  may  recover  the 
whole  amount  of  the  insurance,  without  refer- 
ence to  the  amount  of  his  own  interest. 
Franklin  M.  &  F.  Ins.  Co.  v.  Drake,  2  B.  Mon. 
(Kv.)47- 

6.  Surety  or  Indorser.  —  See  Russell  v.  Union 
Ins.  Co.,  1  Wash.  (U.  S.)  409;  Insurance  Com- 
panies v.  Thompson,  95  U.  S.  547;  Fireman  s 
Ins.  Co.  v.  Powell,  13  B.  Mon.  (Ky.)  3"- 

7  Bond  for  Kelease  of  Attached  Property.— 
Fireman's  Ins.  Co.  v.  Powell.  13  B.  Mon.  (Ky.) 
311     See  also  Caley  v.  Hoopes,  86  Pa.  St.  493« 

8.  Surety  on  Distiller's  Bond.  —  Insurance 
Companies  v.  Thompson,  95  U.  S.  547-  . 

9  Surety  for  Cargo  in  Case  of  Condemnation.  — 
Russel  v.  Union  Ins.  Co.,  1  Wash.  (U.  S.)  409. 

10  Indorser  of  a  Note  Has  Interest  in  Property 
for  Which  Note  Was  Given.  — Where  one  to 
whom  the  goods  insured  were  sold  and  to 
whom  the  policy  was  assigned  sold  them 
to  another,  taking  his  notes,  indorsed  by  A.  in 
part  payment,  under  an  agreement  that  upon 
a  sale  of  the  property  the  proceeds  should  be 
paid  to  A.,  it  was  held  that  A.  had  an  insurable 
interest  in  the  goods.  Davies  v.  Home  Ins. 
Co  3  U.  C.  Err.  &  App.  269,  reversing  24  U. 
COB  364.  See  also  Martin  v.  Fishing  Ins. 
Co    20  Pick.  (Mass.)  389.  32  Am.  Dec.  220. 

11  Indorser  of  Mortgage  Note.  —  Williams  v. 
Roger  Williams  Ins.  Co.,  107  Mass.  377.  9 
Am.  Rep.  41.  See  also  New  England  F.  &  M. 
Ins.  Co.  v.  Wetmore,  32  111.  221. 
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ment  of  a  bill  of  lading  prima  facie  the  whole  property  passes  from  the  time 
of  the  delivery  of  the  bill  and  is  a  satisfaction  of  the  debt  pro  tanto;  but  if  it 
appears  from  the  evidence  that  the  consignor  did  not  intend  to  pass' the  prop- 
erty itself,  but  simply  the  net  proceeds  in  case  the  goods  arrived,  then  the 
indorser  retains  an  insurable  interest.1 

Holder  of  Dishonored  Bill  Drawn  to  Cover  Ship  Disbursements.  —  The  holder  of  a  bill  of 
exchange  drawn  by  the  captain  abroad  to  cover  the  ship's  disbursements,  the 
bill  being  dishonored,  has  an  insurable  interest  in  the  ship  which  entitles' him 
to  recover  for  his  own  benefit,  in  case  of  loss,  the  full  amount  of  the  note.2 

Surety  for  Payment  of  Judgment.  —  One  who  received  the  assignment  of  a  judgment 
in  part  payment  for  a  farm,  and  afterward  transfers  the  judgment,  becoming 
surety  for  its  payment,  retains  an  insurable  interest  in  buildings  on  the  farm.3 

(i  i)  Infants  and  Guardians.  —  There  seems  to  be  no  reason  why  an  infant 
may  not  take  out  a  policy  if  he  has  an  insurable  interest  in  property,  and  if 
the  insurer  is  willing  to  contract  with  him.4  And  if,  after  having  paid  pre- 
miums and  had  the  benefit  of  the  insurance  for  a  time,  he  should  repudiate 
the  contract,  it  would  seem  that  he  could  not  recover  back  the  premiums  paid.5 

A  Guardian  may  obtain  insurance  in  behalf  of  the  infant  or  minor.* 

(12)  Insurers  (in  Reinsurance). — An  insurer  has  an  insurable  interest  by 
virtue  of  his  liability  to  the  insured,  which  he  may  protect  by  reinsurance.7 
But  such  original  insurers  have  no  insurable  interest  in  the  property  as  owners.8 

(13)  Lessees  —  (a)  Generally.  —  A  lessee  of  property  may  obtain  insurance 
thereon,9  whether  it  be  personal  10  or  real,11  and  a  policy  may  be  taken 

1.  Indorser  and  Indorsee  of  Bill  of  Lading.  — 

Hibbert  v.  Carter,   1  T.    R.  745.    And  see 
Godin  v.  London  Assur.  Co.,  1  Burr.  489. 

2.  Holder  of  Dishonored  Bill  for  Ship's  Disburse- 
ments. —  Tasker  v.  Scott,  6  Taunt.  234,  1  E.  C. 
L.  36g.  See  also  Palmer  v.  Pratt,  2  Bing.  185, 
■9  E.  C.  L.  373;  South  Carolina  Bank  v.  Bick- 
nell,  1  Cliff.  (U.  S.)  85. 

3.  Surety  for  Judgment.  —  Caley  v.  Hoopes, 
86  Pa.  St.  493. 

4.  Infant. —  Porter  on  Insurance  35;  New 
Hampshire  Mut.  F.  Ins.  Co.  v.  Noyes,  32  N. 
H.  345;  Monaghan  v.  Agricultural  F.  Ins.  Co. 
53  Mich.  238. 

Insurance  Is  Not  a  Contract  for  Necessaries.  — 
New  Hampshire  Mut.  F.  Ins.  Co.  v.  Noyes,  32 
N.  H.  345. 

5.  Cannot  Repudiate  and  Recover  Premiums.  — 

Porter  on  Ins.  (Text  Book  Ser.)  35;  Holmes  v. 
Blogg,  8  Taunt.  508,  4  E.  C.  L.  189.  See  also 
Ex  p.  Taylor,  8  De  G.  M.  &  G.  254;  Monaghan 
v.  Agricultural  F.  Ins.  Co.,  53  Mich.  238. 

6.  Guardian  Insuring  for  Infant.  —  Monaghan 
v.  Agricultural  F.  Ins.  Co.,  53  Mich.  238. 

7.  Reinsurance  —  Massachusetts.  —  Manufac- 
turers' F.  &  M.  Ins.  Co.  v.  Western  Assur. 
Co.,  145  Mass.  419;  Eastern  R.  Co.  v.  Relief 
F.  Ins.  Co.,  98  Mass.  425. 

New  York.  —  Hastie  v.  De  Peyster,  3  Cai.  (N. 
Y.)  190;  Berry  v.  American  Cent.  Ins.  Co.,  132 
N.  Y.  49,  28  Am.  St.  Rep.  548;  New  York 
Bowery  F.  Ins.  Co.  v.  New  York  F.  Ins.  Co., 
17  Wend.  (N.  Y.)  359;  Mutual  Safety  Ins.  Co. 
v.  Hone,  2  N.  Y.  235;  Herkimer  v.  Rice,  27  N. 
Y.  163;  Hone  v.  Mutual  Safety  Ins.  Co.,  I 
Sandf.  (N.  Y.)  137;  Yonkers,  etc.,  F.  Ins.  Co. 
v.  Hoffman  F.  Ins.  Co.,  6  Robt.  (N.  Y.)  316. 

Pennsylvania.  —  Commonwealth  Ins.  Co.  v. 
Globe  Mut.  Ins.  Co.,  35  Pa.  St.  475. 

English  Statute.  —  Reinsurance  was  forbidden 
in  England  by  the  statute  19  Geo.  II.,  c.  57, 
§  4,  except  in  cases  where  the  insurer  shall  be 
Insolvent,  become  bankrupt,  or  die.    But  this 


statute  was  repealed  by  30  &  31  Vict.,  c.  23, 
and  reinsurance  is  now  permitted. 

8.  Cannot  Insure  as  Owners.  —  Alliance  Marine 
Assur.  Co.  v.  Louisiana  State  Ins.  Co.,  8  La. 
1,  28  Am.  Dec.  117. 

9.  Lessees — United  States.  —  Hidden  v. 
Slater  Mut.  F.  Ins.  Co.,  2  Cliff.  (U.  S.)  266. 

Connecticut.  —  Sherwood  v.  Harral,  39  Conn. 
J33- 

Georgia.  —  Creech  v.  Richards,  76  Ga.  36. 
Illinois.  —  Ely  v.  Ely,  80  111.  532. 
Iowa.  —  Mitchell  v.  Home  Ins.  Co.,  32  Iowa 
421. 

Louisiana.  —  Allen  v.  Sun  Mut.  Ins.  Co.,  36 
La.  Ann.  767. 

Maryland.  —  Tongue  v.  Nutwell,  31  Md.  302. 
Massachusetts.  —  Fowle  v.  Springfield  F.  & 
M.  Ins.  Co.,  122  Mass.  191,  23  Am.  Rep.  308; 
Fletcher  v.  Commonwealth  Ins.  Co.  18  Pick. 
(M  ass.)  4^9-  See  Looney  v.  Looney,  116 
Mass.  283. 

New  York.  —  Lawrence  v.  St.  Mark's  F. 
Ins.  Co.,  43  Barb.  (N.  Y.)  479;  Laurent  v. 
Chatham  F.  Ins.  Co.,  I  Hall  (N.  Y.)  41. 

Pennsylvania.  —  Philadelphia  Tool  Co.  v. 
British  American  Assur.  Co.,  132  Pa.  St.  236, 
19  Am.  St.  Rep.  596;  Imperial  F.  Ins.  Co.  v. 
Murray,  73  Pa.  St.  13. 

Canada.  — See  Shaw  71.  Phoenix  Ins.  Co.,  20 
U.  C.  C.  P.  170. 

Lessee  with  Option  to  Purchase.  —  Creighton 
v.  Homestead  F.  Ins.  Co.,  17  Hun  (N.  Y.)  78. 

10.  Georgia  Home  Ins.  Co.  v.  Jones,  49 
Miss  80. 

A  Working  Interest  in  a  Coal  Breaker  in  a  Col- 
liery Is  Insurable  and  is  not  measured  by  the 
value  of  the  use  of  the  property  for  the  re- 
mainder of  the  term,  when  the  lessees  are 
under  an  obligation  to  return  and  redeliver 
the  property  in  good  order  and  condition  at  the 
expiration  of  the  term.  Imperial  F.  Ins.  Co. 
v.  Murray,  73  Pa.  St.  13. 

11.  Real  Estate.  —  Hidden  v.  Slater  Mut.  F. 
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out  on  the  lease  itself.1 

The  Lessee,  Even  under  a  Verbal  Lease,  has  an  insurable  interest  if  he  is  in  posses- 
sion and  enjoyment  of  the  premises.8 

A  Sublessee  has  an  insurable  interest  in  the  demised  premises  or  property,3 
even  where  they  are  already  encumbered  by  the  first  lessee.4 

The  Lessee  of  a  Homestead  has  an  insurable  interest  therein.5 

In  Improvements  Erected  by  Him.  —  The  lessee  has  an  insurable  interest  in  the 
improvements  which  he  places  upon  the  leased  premises,6  whether  he  is 
entitled  to  recover  them  at  the  end  of  his  term  7  or  not,8  or  even  if  the  lessor 
is  to  buy  them  at  such  time.9  In  either  case  his  insurable  interest  extends  to 
the  full  value  of  the  improvements  as  they  stand  on  the  land.10 

(b)  Covenants  by  Lessee  to  Insure.  —  An  agreement  upon  the  part  of  the  lessee 
to  keep  the  leased  property  insured  for  the  lessor's  benefit  makes  him  liable 
for  a  breach  of  that  agreement  11  and  gives  him  an  insurable  interest  in  the 
property  to  that  extent.1*  To  fulfil  such  a  covenant  the  lessee  must  take  out 
a  policy  for  the  lessor's  benefit,  and  not  simply  in  his  own  name.13  And  the 
lessee  cannot  obtain  insurance  upon  the  lessor's  interest  unless  there  be  an 


Ins.  Co.,  2  Cliff.  (U.  S.)  266;  Creech  v.  Rich- 
ards, 76  Ga.  36;  Fowle  v.  Springfield  F.  &  M. 
Ins.  Co.,  122  Mass.  191,  23  Am.  Rep.  308. 

1.  Policy  May  Cover  Lease.  —  Carey  v.  London 
Provincial  F.  Ins.  Co.,  33  Hun  (N.  Y.)  315, 
where  the  plaintiffs  recovered  insurance  "  on 
their  lease  of  the  brick  building." 

2.  Lessee  under  Verbal  Lease.  —  Berry  v. 
American  Cent.  Ins.  Co.,  132  N.  Y.  49,  28  Am. 
St.  Rep.  548. 

3.  Sublessee.  —  Georgia  Home  Ins.  Co.  v. 
Jones,  49  Miss.  80;  Fowle  v.  Springfield  F.  & 
M.  Ins,  Co.,  122  Mass.  191,  23  Am.  Rep.  308; 
Niblo  v.  North  American  F.  Ins.  Co.,  1  Sandf. 
(N.  Y.)  551. 

4.  Georgia  Home  Ins.  Co.  v.  Jones,  49 
Miss.  80. 

5.  One  Who  Has  Leased  Homestead  Property 

from  the  head  of  the  family  for  a  term  of 
years,  and  placed  valuable  improvements 
thereon,  has  an  insurable  interest  therein,  and 
having  insured  the  tenements  on  the  property 
for  his  own  benefit,  upon  the  occurrence  of  a 
loss  he  alone  is  entitled  to  recover  therefor. 
Creech  u.  Richards,  76  Ga.  36. 

6.  Lessee's  Interest  in  Improvement.  —  Clem- 
son  v.  Trammell,  34  111.  App.  414;  Allen  v. 
Sun  Mut.  Ins.  Co.,  36  La.  Ann.  767;  Laurent 
v.  Chatham  F.  Ins.  Co.,  1  Hall  (N.  Y.)  41; 
Hope  Mut.  Ins.  Co.  v.  Brolaskey,  35  Pa.  St. 
282. 

Sublessee's  Interest  in  His  Improvements  After 
Sale  by  His  Lessor.  —  Where  a  sublessee  has 
erected  machinery  and  made  other  improve- 
ments upon  the  premises,  he  has  an  insurable 
interest  in  the  property  therein,  which  he  re- 
tains until  the  fire,  although  his  lessor  sells  the 
premises  to  others  who  enter  into  possession. 
Georgia  Home  Ins.  Co.  v.  Jones,  49  Miss.  80; 
Niblo  v.  North  American  F.  Ins.  Co.,  1  Sandf. 
(N.  Y.)  551. 

7.  Laurent  v.  Chatham  F.  Ins.  Co.,  1  Hall 
(N.  Y.)  41;  Hope  Mut.  Ins.  Co.  v.  Brolaskey, 
35  Pa.  St.  282. 

8.  Lessee's  Interest,  Though  Not  Entitled  to 
Buy  at  End  of  Term.  —  Fowle  v.  Springfield  F. 
&  M.  Ins.  Co.,  122  Mass.  191,  23  Am.  Rep.  308. 

The  lessees  of  land  for  a  term  of  years, 
under  the  provisions  of  their  lease,  removed  a 
building  thereon  and  erected  a  new  one,  which 
13  C.  of  L. — 11 


was  to  be  delivered  up  to  the  lessor  at  the  end 
of  the  term,  the  lessees  taking  insurance  and 
the  loss  occurring  within  the  term.  It  was 
held  that  they  had  an  insurable  interest. 
Clemson  v.  Trammell,  34  111.  App.  414. 

9.  When  Lessor  Is  to  Purchase  at  End  of  Term. 
—  Allen  v.  Sun  Mut.  Ins.  Co.,  36  La.  Ann.  767. 

10.  Extent  of  Insurable  Interest.  —  Laurent  v. 
Chatham  F.  Ins.  Co.,  I  Hall  (N.  Y.)  41.  In 
this  case  the  question  was  whether  the  plain- 
tiff could  recover  the  whole  amount  of  the  sum 
insured,  which  fell  short  of  the  intrinsic  value 
of  the  tenements,  or  whether  he  was  restricted  . 
to  the  value  of  the  tenements  after  being  re- 
moved from  the  premises.  It  was  held  that  he 
was  entitled  to  recover  for  their  value  as  they 
stood  on  the  land. 

11.  Covenant  to  Insure.  —  Hey  v.  Wyche,  12  L. 
J.  Q.  B.  83;  Charles  v.  Altin,  15  C.  B.  46,  80 
E.  C.  L.  46;  Gregory  v.  Wilson,  9  Hare  683; 
Ex  p.  Bateman,  2  Jur.  N.  S.  265;  Rhone  v. 
Gale,  T2  Minn.  54.  See  also  the  title  Land- 
lord and  Tenant. 

The  Estate  Will  Be  Defeated  by  Breach,  where 
the  lease  contains  a  proviso  for  re-entry  on 
breach  of  any  of  the  covenants.  Doe  v.  Peck, 
1  B.  &  Ad.  428,  20  E.  C.  L.  417. 

12.  Extent  of  Interest.  —  Ely  v.  Ely,  80  111. 
532;  Lawrence  v.  St.  Mark's  F.  Ins.  Co.,  43 
Barb.  (N.  Y.)  479;  Berry  v.  American  Cent. 
Ins.  Co.,  132  N.  Y.  49,  28  Am.  St.  Rep.  548. 
See  also  Quincy  v.  Carpenter,  135  Mass.  102; 
Bartlet  v.  Walter,  13  Mass.  267,  7  Am.  Dec. 
143;  Huckman  v.  Isaac,  6  L.  T.  N.  S.  383. 

Discharge  of  Covenant.  —  Quincy  v.  Carpen- 
ter, 135  Mass.  102. 

Effect  of  Such  Covenant  upon  the  Kent.  —  Such 
an  agreement  upon  the  part  of  the  lessee 
qualifies  the  covenant  for  rent,  and  the 
lessee's  obligation  terminates  with  the  de- 
struction of  the  property.  Whitaker  v.  Haw- 
ley,  2S  Kan.  674,  37  Am.  Rep.  277. 

When  Insurance  Is  to  Be  Shared  Between  Lessee 
and  Lessor.  —  Home  Ins.  Co.  v.  Gibson,  72 
Miss.  58. 

Lessor  May  Recover  on  Policy.  —  Lawrence  v. 
St.  Mark's  F.  Ins.  Co.,  43  Barb.  (N.  Y.)  479. 

]  3.  Policy  under  Covenant  Must  Be  for  Lessor's 
Benefit.  —  Keteltas  v.  Coleman,  2  E.  D.  Smith 
(N.  Y.)  408. 
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agreement  or  covenant  therefor.1 

(c)  Termination  of  Lessee's  Insurable  Interest.  —  The  lessee's  insurable  interest  is- 
terminated  by  surrendering  the  premises  upon  notice  from  the  lessor,  or  other- 
wise.3 

(14)  Lessors.  —  One  who,  as  owner,  has  leased  premises  for  a  term  of 
years,  or  for  any  period,  has  still  an  insurable  interest.3  For  though  he  has 
yielded  possession  of  his  premises,  he  still  retains  the  title  and  is  in  position 
to  suffer  pecuniary  loss  by  their  destruction.4  And  when  he  regains  posses- 
sion, even  if  he  does  so  wrongfully,5  or  enters  for  arrears,6  his  insurable 
interest  is  the  same. 

In  Improvements  Placed  upon  Land  by  Lessee. —  If  the  lessee  erects  improvements 

which  become  attached  to  the  realty,  and  the  terms  of  the  lease  do  not  pro- 
vide for  their  removal  by  the  lessee,  the  lessor  will  have  an  insurable  interest 
therein.7 

In  Property  of  Lessee.  —  Where,  by  contract  or  by  law,  the  lessor  may  seize 
property  of  the  lessee  or  tenant  for  arrears  of  his  rent,  the  lessor  has  an  insur- 
able interest  in  his  tenant's  property.8 

(15)  Lienholdcrs  —  (a)  In  General.  —  As  a  General  Rule,  the  holder  of  a  lien  upon 
property  has  an  insurable  interest  therein.9 


1.  Lessee  Cannot  Insure  Lessor's  Interest  With- 
out Consent.  —  Hidden  v.  Slater  Mut.  F  Ins. 
Co.,  2  Cliff.  (U.  S.)  266. 

2.  Termination  of  Interest.  —  Birmingham  v. 
Empire  Ins.  Co.,  42  Barb.  (N.  Y.)  457. 

3.  Lessor  Has  Insurable  Interest. —  Hidden  v. 
Slater  Mut.  F.  Ins.  Co.,  2  Cliff.  (U.  S.)  266; 
Sherwood  v.  Harral,  39  Conn.  335;  Ely  v.  Ely, 
80  111.  532;  Planters'  Mut.  Ins.  Co.  v.  Row- 
land, 66  Md.  236;  Columbia  Ins.  Co.  v. 
Cooper,  50  Pa.  St.  331. 

Covenants  and  Agreements.  —  A  covenant  that 
the  lessor  shall  insure  runs  with  the  land 
when  the  money  realized  from  the  policy  is  to 
be  expended  in  rebuilding.  Simons  v.  Van 
Ingen,  86  Pa.  St.  330;  Thomas  v.  Vonkapff,  6 
Gill  &  J.  (Md.)  372. 

An  agreement  by  the  lessor  to  insure  for  the 
benefit  of  the  lessee  under  a  contract  to  pur- 
chase is  construed  in  Wilbour  v.  Trow's  Print- 
ing, etc.,  Co.,  (Supreme  Ct.)  1  N.  Y.  St.  Rep. 
231. 

As  to  an  agreement  to  insure  under  an  op- 
tion to  purchase,  see  Hand  v.  Williamsburgh 
City  F.  Ins.  Co.,  57  N.  Y.  41;  Gilbert  v.  Port, 
28  Ohio  St.  276.  See  also  Leeds  v.  Cheltham, 
1  Sim.  146. 

4.  Planters'  Mut.  Ins.  Co,  v.  Rowland,  66 
Md.  236. 

5.  Lessor  in  Possession  Wrongfully.  —  A  lessor 
in  possession  claiming  under  a  title  acquired 
by  an  act  which  constitutes  a  trespass  against 
the  lessees  may  recover  on  an  insurance  policy 
procured  thereon  by  him,  as  the  insurer  can- 
not dispute  his  suit  by  evidence  of  such  title. 
New  York  v.  Brooklyn  F,  Ins.  Co.,  41  Barb. 
(N.  Y.)  231. 

6.  Entry  for  Arrears.  —  Miltenberger  v.  Bea- 
com,  9  Pa.  St.  198. 

7.  Improvements  Erected  by  Lessee — Georgia. 
—  Creech  v.  Richards,  76  Ga.  36. 

Illinois. — Clemson  v.  Trammell,  34  III. 
App.  414. 

Massachusstts.  —  Oakman  v.  Dorchester  Mut. 
F.  Ins.  Co.,  98  Mass.  57.  See  Batcheller  v. 
Commercial  Union  Assur.  Co.,  143  Mass. 
495- 
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New  York.  —  New  York  v.  Hamilton  F.  Ins- 
Co.,  10  Bosw.  (N.  Y.)  537;  New  York  v.  Ex- 
change F.  Ins.  Co.,  9  Bosw.  (N.  Y.)  424;  New 
York  v.  Brooklyn  F.  Ins.  Co.,  41  Barb.  (N.  Y.> 
2?I. 

Nor  is  such  insurable  interest  forfeited  by  an 
understanding  between  the  lessor  and  the- 
lessee  that  the  former  should  hold  the  land  for 
the  latter  to  purchase,  nor  by  the  former's  con- 
sent, revoked  before  the  sale,  that  the  im- 
provements might  be  sold  as  personal  property 
on  an  execution  against  the  lessee.  See 
Batcheller  v.  Commercial  Union  Assur.  Co., 
143  Mass.  495. 

Where  There  Is  No  Reservation  of  Right  to  Re- 
move Improvements.  —  New  York  v.  Hamilton 
F.  Ins.  Co.,  10  Bosw.  (N.  Y.)  537. 

Where  Improvements  Are  Not  to  Be  Removed, 
—  Clemson  v.  Trammell,  34  111.  App.  414. 

8.  Right  to  Distrain.  —  Columbia  Ins.  Co.  v. 
Cooper,  50  Pa.  St.  331;  Mutual  F.  Ins.  Co.  v. 
Ward,  95  Va.  231.  In  this  case  the  furniture 
insured  belonged  to  the  tenant,  who  occupied 
a  dwelling  house  of  the  plaintiff.  The  rent  for 
the  house  was  unpaid  and  due.  and  the  tenant, 
therefore,  by  the  statutes  of  the  state,  became 
the  debtor  of  the  plaintiff,  who  had  the  right 
to  hold  his  goods  upon  the  premises  for  the 
payment  of  the  rent.  It  was  held  that  the 
plaintiff  had  an  insurable  interest. 

9.  Lienholders  —  England.  —  Wolff  v.  Horn- 
castle,  1  B.  &  P.  316. 

Canada. — Clark  v.  Scottish  Imperial  Ins. 
Co.,  4  Can.  Sup.  Ct.  Rep.  192. 

United  States.  —  Hancox  v.  Fishing  Ins.  Co., 
3  Sumn.  (U.  S.)  132;  Royal  Ins.  Co.  v.  Stin- 
son,  103  U.  S.  25. 

Alabama.  —  Commercial  F.  Ins.  Co.  v.  Capi- 
tal City  Ins.  Co.,  81  Ala.  320,  60  Am.  Rep.  162. 

Kentucky.  —  See  Hartford  Ins.  Co.  v.  Haas, 
87  Ky.  531. 

Louisiana.  —  Bel!  v.  Western  M.  &  F.  Ins. 
Co.,  5  Rob.  (La.)  423,  39  Am.  Dec.  542. 

Maryland. — Allen  v.  Mutual  F.  Ins,  Co.,  2 
Md.  in. 

Nebraska.  —  German  Ins.  Co.  v.  Hyman,  34 
Neb.  704. 
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Foundation  of  Lienor's  Interest.  —  His  insurable  interest  arises  from  the  nature 
of  the  lien  which  is  a  jus  ad  rem.  All  of  the  owner's  rights  in  the  property 
are  potentially  his.  They  are  under  hypothecation  to  him  for  his  security  and 
he  can  reduce  them  to  possession  if  the  debt  be  not  paid.  The  holder  of  the 
lien  is  therefore  directly  interested  in  the  property  to  the  extent  of  his  demand, 
whatever  other  security  he  may  hold,  and  is  entitled  to  effect  insurance  to 

that  extent.1  ,  ,  „  , 

General  and  Specific  Liens.  —  But  it  is  said  that  the  hen  must  be  specific/  and 
that  a  mere  general  lien  confers  no  insurable  interest.3 

Validity  of  Lien  Need  Not  Be  Established  by  Judgment.  —  It  is  not  necessary  to  have 
established  the  validity  of  such  lien  by  a  judgment  before  the  holder  has  an 
insurable  interest,  but  it  is  sufficient  to  support  insurance  if  the  statutory  hen 
exists  at  the  time  when  the  insurance  is  effected,  whether  the  claim  be  per- 
fected or  not,  provided  the  right  to  its  enforcement  has  not  lapsed  by  non- 
compliance with  statutory  requirements.4 

Lienor  May  Have  Right  to  Pursue  Debtor  Personally.  —  It  Will  make  no  difference 
that  the  lienor  has  a  right  to  pursue  his  debtor  personally  for  the  debt  on 
account  of  which  the  lien  attached,  or  that  he  holds  other  securities  therefor. 

Amount  of  Insurable  interest.  —  In  general,  the  lienholder's  insurable  interest 
extends  only  to  the  amount  of  his  lien.6 

(b)  Specific  Liens  —  aa.  Mechanics'  Liens  —  (aa)  Generally.  —  One  holding  a 
mechanic's  lien  on  property  has  an  insurable  interest  therein  7  though  such 
lien  arises  by  operation  of  law.8  The  insurable  interest  attaches  to  mort- 
gaged property  9  and  continues  after  foreclosure  of  the  lien.10 

New  York.  —  Rohrbach  v.  Germania  F.  Ins. 
Co.,  62  N.  Y.  47,  20  Am.  Rep.  451. 

Pennsylvania.  —  International  Marine  Ins. 
Co.  v.  Winsmore,  124  Pa.  St.  61. 

See  also  Merchants'  Ins.  Co.  v.  Mazange, 
22  Ala.  168;  Watt  v.  Potter,  2  Mason  (U,  S.) 
77;  Barker  v.  Marine  Ins,  Co.,  2  Mason  (U. 
S.)'  372. 

Holder  of  Lien  Insuring  as  Agent  for  Owner.  — 

If  the  holder  of  the  lien  insures  as  agent  for 
the  owner  of  the  goods,  he  cannot  recover  as 
for  a  total  loss  in  an  action  upon  such  policy, 
where  the  goods  have  been  restored  to  the 
owner,  who,  however,  does  not  satisfy  the 
lien.  There  may  nevertheless  be  a  partial  re- 
covery for  the  loss  sustained  by  the  owner. 
Donath  v.  Insurance  Co.  of  North  America,  4 
Dall.  (Pa.)  463-  , 

Holder  of  Lien  After  Foreclosure  and  Sale. — 
Where  the  holder  of  the  lien  forecloses,  and 
by  arrangement  with  other  incumbrancers  one 
of  the  latter  bids  in  the  property  at  the  sale 
for  the  benefit  of  the  lienholder  and  others, 
the  lienholder  has  an  insurable  interest  in  the 
property.    Harvey  v.  Cherry,  76  N.  Y.  436. 

Voidable  Lien  on  Homestead.  —  Parks  v.  Hart- 
ford Ins.  Co.,  100  Mo.  373- 

1.  Basis  of  Rule  as  to  Lienholders.  —  Royal  Ins. 
Co.  v.  Stinson,  103  U.  S.  25. 

2.  Lien  Must  Be  Specific.  —  Rohrbach  v.  Ger- 
mania F.  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep. 
451- 

3.  General  Lien  Held  Not  to  Confer  Interest.  — 

Hunt  v.  Home  Ins.  Co.,  3  Rev.  Leg.  455- 
And  see  Melcher  v.  Ins.  Co.,  3  Buchanan  (C. 
Good  Hope)  271. 

4.  Need  Not  Be  Established  by  Judgment.— 
Franklin  F.  Ins.  Co.  v.  Coates,  14  Md.  285; 
Longhurst  v.  Star  Ins.  Co.,  19  Iowa  364;  Car- 
ter v.  Humboldt  F.  Ins.  Co.,  12  Iowa  287. 
Compare  Protection  Ins.  Co..  v.  Hall,  15  B. 
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Mon.  (Ky.)  411.    But  see  Merchants'  Ins.  Co. 
v.  Mazange,  22  Ala.  168. 

5.  May  Hold  Other  Securities  or  Remedy  Against 
Debtor.  —  Royal  Ins.  Co.  v.  Stinson,  103  U.  S. 
25;  Hancox  v.  Fishing  Ins.  Co.,  3  Sumn.  (U. 
S.)  132. 

6.  Amount  of  Lienor's  Interest.  —  Royal  Ins. 
Co.  v.  Stinson,  103  U.  S.  25;  International 
Marine  Ins.  Co.  v.  Winsmore,  124  Pa.  St.  61. 

7.  Holder  of  Mechanic's  Lien —  United  States. 
—  Royal  Ins.  Co.  v.  Stinson,  103  U.  S.  25. 

Iowa.  —  Stout  v.  City  F.  Ins.  Co.,  12  Iowa 
371,  79  Am.  Dec.  539;  Longhurst  v.  Star  Ins. 
Co.,  19  Iowa  364;  Mitchell  v.  Home  Ins.  Co.,  ' 
32  Iowa  421;  Carter  v.  Humboldt  F.  Ins.  Co., 
12  Iowa  287. 

Kentucky.  —  Protection  Ins.  Co.  v.  Hall,  15 
B.  Mon.  (Ky.)  4". 

Maryland.  —  Franklin  F.  Ins.  Co.  v.  Coates, 
14  Md'  285. 

New  York.  —  Buchanan  v.  Ocean  Ins.  Co.,  ^ 
6  Cow.  (N.  Y.)  318.  ^ 

Mechanic's  Lien  on  Leased  Property.  —  Where 
one  has  erected  a  building  for  a  lessee  upon 
certain  lands,  and  has  obtained  a  decree  giv- 
ing precedence  to  his  lien,  he  has  an  insurable 
interest  in  such  building,  and  neither  the 
lessor  nor  his  assigns  can  claim  the  benefit  of 
such  insurance,  though  the  lessee  had  cove- 
nanted to  insure.  Merchants'  Ins.  Co.  v. 
Mazange,  22  Ala.  168. 

8.  Longhurst  v.  Star  Ins.  Co.,  19  Iowa  364; 
Protection  Ins.  Co.  v.  Hall,  15  B.  Mon.  (Ky.) 
41 1;  Iran  klin  F.  Ins.  Co.  v.  Coates,  14  Md.  285. 

9.  One  Who  Has  a  Mechanic's  Lien  on  Mort- 
gaged Property  by  virtue  of  a  contract  with  the 
owner  of  the  equity  of  redemption  has  an 
equal  insurable  interest,  limited  only  by  the 
value  of  the  property  and  the  amount  of  his 
claim.    Royal  Ins.  Co.  v.  Stinson,  103  U.  S.  25. 

10.  After  Foreclosure  of  Lien. — When  the  prop- 
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(66)  Common-law  Liens.  —  Builders  and  Contractors.  —  It  seems   to  be  established 

that  contractors,  builders,  and  the  like,  independently  of  any  statutory  lien 
have  insurable  interests  in  the  buildings  to  whose  construction  they  furnish 
labor,  skill,  or  material,  when  they  are  to  receive  payment  in  instalments  or 
only  upon  completion  of  the  work.1 

House  Movers.  — Thus,  one  engaged  in  moving  houses  has  an  insurable  inter- 
est in  the  houses  which  he  is  moving,  to  the  extent  of  the  compensation  which 
he  is  to  receive,  since  the  burning  of  the  house  before  reaching  its  agreed 
destination  would  place  it  beyond  his  power  to  comply  with  his  contract  and 
thus  disable  him  to  earn  his  agreed  compensation.2 

Materialmen.  —  Likewise  a  materialman  furnishing  material  for  a  building 
may  obtain  insurance  upon  the  building  in  order  to  secure  himself.3  But 
where  the  contractor  obtains  insurance  upon  a  building  for  the  benefit  of 
whom  it  may  concern,  under  an  agreement  with  the  owner  to  keep  it  insured 
and  divide  the  proceeds,  the  materialman  who  furnished  the  lumber  for  such 
building  has  no  claim  to  the  insurance  money.4 

66.  Liens  Arising  from  Advances.  —  An  insurable  interest  in  property  may 
also  exist  by  reason  of  a  lien  for  advances*  as  where  one  expends  money  for 
his  own  benefit  upon  another's  property  with  the  owner's  approval  6 

(16)  Married  Women  —  (a)  At  Common  Law.  —  Though  a  married  woman 
may  be  under  the  common-law  disability  with  regard  to  contracting  she  may 
nevertheless  have  her  personal  property  insured  and  the  contract  will  at  most 
be  no  more  than  voidable.7  She  may  also  obtain  insurance  upon  her  separate 
estate  received  from  her  father  during  coverture.8 

(b)  Under  the  Married  Women's  Acts.  —  In  those  states  where  the  wife  has  full 
and  unrestricted  control  of  her  separate  estate  there  is  no  doubt  that  she  may 
obtain  insurance  like  any  other  property  owner,9  even  where  she  occupies  the 

Sup.  Ct.  Rep.  192;  Seamansz>.  Loring,  1  Mason 
(U.  S.)  127;  Kinsman  v.  China  Mut.  Ins.  Co., 
49  Fed.  Rep.  876;  Millaudon  v.  Atlantic  Ins. 
Co.,  8  La.  557;  Russel  v.  Union  Ins.  Co.,  4 
Dall.  (Pa.)  421;  International  Marine  Ins.  Co. 
v.  Winsmore,  124  Pa.  St.  61;  Insurance  Co.  v. 
Hagar,  ix  W.  N.  C.  (Pa.)  281.  See  also  San- 
son v.  Ball,  4  Dall.  (Pa.)  459;  Bishop  v.  Clay 
F.  &  M.  Ins.  Co.:  49  Conn.  167;  Cumberland 
Bone  Co.  v.  Andes  Ins.  Co.,  64  Me.  466. 

6.  Expending  Money  on  Another's  Property 
with  His  Approval.  —  Looney  v.  Looney,  116 
Mass.  283.  In  this  case  the  insured  was  occu- 
pying a  house  of  the  owner  under  an  agree- 
ment to  take  charge  and  have  the  use  of  it, 
make  the  necessary  repairs,  pay  the  necessary 
expenses,  and  take  the  rents  until  the  owner 
should  wish  to  occupy  it. 

7.  Married  Woman  —  Personal  Property. — 
Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  n  Am. 
St.  Rep.  51.  See  McQuitty  v.  Continental  L. 
Ins.  Co.,  15  R.  I.  573. 

8.  Separate  Estate.  —  Breard  v.  Mechanics', 
etc.,  Ins.  Co.,  29  La.  Ann.  764;  Mutual  F.  Ins. 
Co.  v.  Deale,  18  Md.  26. 

9.  Under  Statutes  Giving  Married  Woman  Com- 
plete Control  of  Separate  Estate — Ala6ama. — 
Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  11  Am. 
St.  Rep.  51. 

Illinois.  —  Ely  v.  Ely,  80  111.  532;  Commer- 
cial Ins.  Co.  v.  Spankneble,  52  111.  53,  4  Am. 
Rep.  582. 

Indiana.  —  McLean  v.  Hess,  106  Ind.  555. 
Canada.  —  Butler  v.  Standard  F.  Ins.  Co., 
26  Grant's  Ch.  (U.  C.)  341. 

See  also  Breard  v.  Mechanics',  etc.,  Ins.  Co., 
29  La.  Ann.  764;  German-American  Ins.  Co. 
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erty  is  brought  in  by  one  incumbrancer  for  the 
benefit  of  the  lienholder  and  others,  lien 
holders  intended  to  be  benefited  by  the 
arrangement  still  have  an  insurable  interest. 
Harvey  v.  Cherry,  76  N.  Y.  436. 

1.  Builder's  Common-law  Lien. —  Commercial 
F.  Ins.  Co.  v.  Capital  City  Ins.  Co.,  81  Ala. 
320,  60  Am.  Rep.  162;  Mitchell  v.  Home  Ins. 
Co.,  32  Iowa  421;  German  F.  Ins.  Co.  v. 
Thompson,  43  Kan.  567. 

In  Protection  Ins.  Co.  v.  Hall,  15  B.  Mon. 
(Ky.)  411,  it  was  held  that  builders  who  un- 
dertake to  build  and  receive  compensation 
upon_  performance  of  the  work  have  an  insur- 
able interest  in  the  work  so  far  as  done  at  the 
time  when  insurance  is  obtained. 

Contractor's  Bights  under  Special  Contract.  — 
In  Cushing  v.  Williamsburg  City  F.  Ins.  Co., 
4  Wash.  538,  N.,  a  contractor,  erected  for  C.  a 
certain  building  under  a  contract,  whereby  N. 
was  to  be  relieved  from  damages  to  the  build- 
ing caused  by  fire,  but  to  insure  it  while  in  the 
course  of  construction,  and  was  to  be  liable 
for  damages  caused  by  his  negligence  and 
want  of  skill.  It  was  held  that  N.  had  an  in- 
surable interest  to  the  full  value  of  the  build- 
ing. See  also  Mosser  v.  Donaldson,  (Pa 
1887)  10  Atl.  Rep.  766. 

2.  House  Mover.  —  Planters,  etc.,  Ins.  Co.  v. 
Thurston,  93  Ala.  255. 

3.  Materialmen.  —  Franklin  F.  Ins.  Co.  v. 
Coates,  14  Md.  285. 

4.  Mosser  v.  Donaldson,  (Pa.  1887)  10  Atl. 
Rep.  766.  See  Eichelberger  v.  Miller,  20  Md 
332. 

5.  Interest  Arising  from  Lien  for  Advances.  — 

Clark  v.  Scottish  Imperial  Ins.  Co.,  4  Can. 
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premises  as  a  homestead  under  a  verbal  gift  from  her  husband  who  has 
de  w'       »d H»sw  M»y  T.t.  0«,  :».«»„.,  >»*.  r  Where; th< •  w"e  ^  thehu^. 

al  1   ugh  with  inchoate  right  Sf  dower,  has  no  insurable  interest  th-em  * 
(ry\  Mortgagees  —  (a)  Who  Is  Included  —aa.  Ordinary  Mortgagee.  —  It  is  unive. 
held ThatT mortgagee  has  an  insurable  interest  in  the  mortgaged  prop- 
er v  entirely  senate  and  distinct  from  that  of  the  mortgagor,  for  the  property 
?srt£ieed  upends  security  for  the  payment  of  the.debt^ 
interested  in  its  preservation  for  such  purposes.6    The  rule  extenas to  u 
mor  gagee  of  a  homestead,'  and  of  personal  property  such  as  vessels  and 
goodf,9  though  not  in  possession. '»    And  successive  or  different  mortgagees 


v  Davidson,  67  Ga.  11;  Mix  v.  Andes  Ins. 
Co.,  q  Hun  (N.  Y.)  397-  ,     3    _  .  . 

1  Premises  Occupied  as  Homestead  under  Verbal 
-Gift,  _  Rockford  Ins.  Co.  v.  Nelson,  65  111. 
415.  See  also  German-American  Ins.  Co.  v. 
Davidson,  67  Ga.  n.  ,  ,  _,. 

2  Joint  Insurance  by  Husband  and  W He. , — 
Webster  v.  Dwelling  House  Ins.  Co.,  53  Ohio 
St.  55S.  See  also  Insurance  Co.  v.  Leedy,  52 
Ohio  St.  631. 

3  Widow  in  Dower  Estate.  —  Home  ins.  Co. 
v.  Field,  42  111.  App.  392;  Hartford  Ins.  Co.  v. 
Haas,  87  Ky.  531-  See  also  Rockford  Ins  Co. 
v.  Nelson,  65  111.  415;  Lingley  v.  Queen  Ins. 
Co.,  12  New  Bruns.  280. 

Wife  with  Inchoate  Bight  of  Dower.  —  See 
Trader's  Ins.  Co.  v.  Newman,  120  Ind.  554- 

4.  Extent  of  Interest  of  Dowress.  —  Home  Ins. 
Q.o'.v.  Field,  42  HI.  App.  392. 

5.  Inchoate  Dower.  —  Traders  Ins.  Co.  v.  New- 
man. 120  Ind.  554-  ,     ,  - 

6.  Mortgagee  May  Insure  —  England.— -Irv- 
ing v.  Richardson,  2  B.  &  Ad.  193.  22  E.  C.  L. 
50  Smith  v.  Lascelles,  2  T.  R.  187;  Curling 
I J  Long,  1  B.  &  P.  636;  Hobbs  v.  Hannam,  3 
Campb.  93.  _     T  t 

Canada.  —  Crawford  v.  St.  Lawrence  Ins. 
Co  8  U.  C.  Q.  B.  135;  Archbold  y.  Mer- 
chants' Marine  Ins.  Co.,  16  Nova  Scotia  q8. 

United  States.  -  Carpenter  v.  Providence 
Washington  Ins.  Co.,  16  Pet.  (U.  S.)  495 !  Co- 
lumbian Ins.  Co.  v.  Lawrence,  2  Pet  (U.  S.)  25. 

California.  —  National  Bank  v.  Union  Ins. 
Co.,  88  Cal.  497.  22  Am.  St.  Rep.  324- 

Illinois.  —  Westchester  F.  Ins.  Co.  v.  Foster, 

qo  111.  121.  ,  T 

Kentucky.  —  Addison  v.  Kentucky,  etc.,  Ins. 
Co.,  7  B.  Mon.  (Kv.)  47°- 

Louisiana.  —  Kellar  v.  Merchants  Ins.  Co., 
7  La  Ann.  29;  Bell  v.  Western  M.  &  F.  Ins. 
Co.,  5  Rob.  (La.)  423,  39  Am.  Dec.  542;  Canon 
v.  Home  Ins.  Co.,  49  La.  Ann.  1367. 

Maine.  —  Abbott  v.  Hampden  Mut.  Y .  Ins. 
Co  30  Me.  414;  Fox  v.  Phenix  F.  Ins.  Co.,  52 
Me.' 333;  Concord  Union  Mut.  F.  Ins.  Co.  v. 
Woodbury,  45  Me.  447-  ,  „  T  „ 

Maryland.  —  Allen  v.  Mutual  F.  Ins.  Co.,  2 

Md.  in.  „  •  „ 

Massachusetts.  —  Suffolk  F.  Ins.  Co.  v.  Boy- 
den,  q  Allen  (Mass.)  123;  Haley  v.  Manufac- 
turers' F.  &  M.  Ins.  Co.,  120  Mass.  292;  Fos- 


ter v.  Equitable  Mut'.  F.  Ins.  Co.,  2  Gray 
(Mass.)  218;  Jackson  v.  Massachusetts  Mut. 
F  Ins  Co.,  23  Pick.  (Mass.)  418,  34  Am.  Dec. 
60 •  Clark  v.  Washington  Ins.  Co.,  100  Mass. 
509,  1  Am.  Rep.  i35;  King  v.  State  Mut.  Ins. 
Co..  7  Cush.  (Mass.)  I,  54  Am  Dec.  683; 
Jenkins  v.  Quincy  Mut.  F.  Ins.  Co.,  7  Gray 

Michigan.  — Carpenter  v.  Continental  Ins. 
Co.,  61  Mich.  635. 

Missouri,  —  Parks  w.  Hartford  Ins.  Co.,  100 

1  Nebraska.  —  Hanover  F.  Ins.  Co.  ».  Bohn, 
48  Neb.  743.  ,  .  VT 

A^w  Hampshire.  —  Chamberlain  ».  New 
Hampshire  F.  Ins.  Co.,  55  N.  H.  249;  Rollins 
v.  Columbian  Mut.  F.  Ins.  Co    25  N.  H.  200. 

New  York.  —  Grosvenor  f.  Atlantic  b.  Ins. 
Co.,  17  N.  Y.  397;  Foster  v.  Van  Reed  70 
N  Y  19,  26  Am.  Rep.  544;  Weed  v.  Phila- 
delphia F.  Assoc.,  (Supreme  Ct.)  17  N.  V. 
Supp  206:  Excelsior  F.  Ins.  Co.  v.  Royal  Ins. 
Co  «  N  Y.  343,  14  Am.  Rep.  271;  Traders 
In»:5Co  r  Robert!  9  Wend  (N  Y.)  404; 
Buffalo  Steam  Engine  Works  v.  Sun  Mut.  Ins. 
Co  17  N  Y.  401;  Roussel  v.  St.  Nicholas  Ins. 
Co'.',  52  How.  Pr.  (N.  Y.  Super.  Ct.)  495;  Ker- 
nochan  v.  New  York  Bowery  F.  Ins.  Co  5 
Duer(N.  Y.)  1;  Tillou  v.  Kingston  Mut.  Ins. 
Co.,  7  Barb.  (N.  Y.)  57©. 

North  Carolina.  —  Lockhart  v.  Cooper,  87  N. 
Car.  149,  42  Am.  Rep.  5T4:    .  _ 

Ohio.  —  Williams   v.  Cincinnati    Ins.  to., 
Wright  (Ohio)  542.  , 

Pennsylvania.  —  Grevemeyer    v.  Southern 
Mut.  F.  Ins.  Co.,  62  Pa.  St.  340,  1  Am  Rep ,  420. 

Vermont.  —  Tittemore  v.  Vermont  Mut.  b. 

Ins.  Co.,  20  Vt.  546.  RrMch 
Wisconsin.  —  Appleton  Iron  Co.  w.  British 
America  Assur.  Co.,  46  Wis.  23 

7.  Mortgagee  of  Homestead.  —  Parks  v.  Hart- 
ford Ins.  Co.,  100  Mo.  373- 
T  Mortgagee  of  Ship.  -  Clark  £  Washington 
Ins  Co  ,  100  Mass.  509.  1  Am.  Rep.  135.  ^ee 
further  the  title  Marine  Insurance 

9  Mortgagee  of  Goods  and  Freights.  —  Smith 
v  Lascelles,  2  T.  R.  187.    .  .  „ 

'  10  Mortgagee  of  Chattels  Though  Not  in  Posses- 
sion. —  Ogden  v.  Montreal  Ins.  Co.,  3  U.  C. 
P.  497.    See  Williams  v.  Cincinnati  Ins.  Co., 
Wright  (Ohio)  542. 
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may  take  insurance  independently  of  each  other.1 

bb.  Grantee  in  Deed  of  Trust.  —  A  grantee  in  a  A^^A       «.        •  ^ 
a  mortgage  hnS  an  insurable  interests the  nrooerro  .-        Vk"       1atUre  of 
tinct  from  that  of  the  grantor  or  mor [  Jlofi  Tf? %         by  u'e  ?eed  dis- 
wih  in  no  way  affect  thl  trustee's  right" TcbZ f  insurant ?"  ^ 

in  tne  ,n"tt^pertv  ?  *  ^  '°  3  third  h«  -  durable  interest 

consummated  agreement  for  the  m,^h*  ^5"  \,  A,nd  onc  who  holds  » 
secured  thereby?  both  n,  ml?  !  °n-a  deed  °f  tr^t  and  of  a  note 
interest  thouglf'the  *S£fr  fe^-"' 

is  measured  not  simply  by  the  amount-  naiH  £         g  d  thlS  lnterest 

tract  of  assignment/ but  bv  the  who  1  P  ,  the  mon£aS^  under  the  con- 
the  mortgaged  7     C  Wh°le  amount  secured  by  and  unpaid  upon 

collaterarsecu^  a  mortgage  is  held  as 

interest  in  the  property covere TZ\h  the  h°lder  has  an  insurable 

thereon. *         1    P     7     V£red  by  the  mortgage,  to  the  amount  of  his  claim 

pany^a  S^tt^g^'T™*?.  "  ^ 
authority,*  insure  the  debt  '      d,oes.not-  according  to  the  weight  of 

propert/upon  the  safety  of  whicnT  7  ^  °f  the  mo^gagee  in  the 

the  whole  property  as  ft  i,  at  the  i^Zf  hlS,  securi^  Such  interest  is  in 
sumed  in  pari  orVamai  d  by  fife  the  m    ?      Y<    "  that  Pr°P£rty  is  COn- 

thereon  although  the  Id  rt  HS  ^is  policy,  and  he  may  maintain  an  action 
the  mortgage  debt  »P    P     X  Undestroyed  13  e(iual  in  value  to  the  amount  of 

Ins!  &TS ^eM03r33gageeS-  ~  ^  *  ^  F"  «««  <°  "hlch  she  had  paid,  but  to  the  extent 

2.  Grantee  in  Deed  of  Trust.  —  Tillev  „  fnn  °  the '"terest  for  which  he  had  contracted  and 
necticut  F.    Ins.  Co.    86  Va    Sir  ?  t\\X  &gi^  to  P^- 

Franklin  F.  las.  Co.,  8i  Mo  103  *        8>  Hclder  °f  Mort&age  Held  as  Collateral  Secur- 

3.  Dick  v.  Franklin  F.  Ins!  Co.,  10  Mo  Add  nfff^^M^T  Cr°Unty  Mut  Ins-  Co-  »■  Wood" 
376,  affirmed  81  Mo.  103  ™  •    -6  TN"  J"  L"  541-    See  also  Mechler  v 

4  Beneficiary  in  Deed  of  Trust.  -  In  Morrison         of*       '  C°-'  38  W!s"  66s" 

v.  Tennessee  M.  &  F.  Ins.  Co.,  18  Mo  ™  .ft"    fE*Pressl?ns  In  s°™e  opinions  are  to  the 

Am.  Dec.  299,  A  effected  insurance^  on  nron  frr!  an  insurance  of  the  mortgagee's  in- 

Co.  ^.  Woodruff,  26  N.  J.  1^.  541    Excelsior  F*  &"*  f '    ^    Mut"    F"   Ins'  C°"  7  Cnsh 

Ins.  Co.       Royal  Ins.  Co    55  N  Y    £,    rl  ^MaSS  )p1'  54  Am.  Dec.  683;   Excelsior  F.  Ins. 

Am.  Rep.  271.  5  343,  14  g°-  *■  R°yal  ^s.  Co.,  55  N.  Y.  343,  14  Am 

6.  Purchaser  of  Deed  of  Trust  and  Note  Secured  lT.P-r ?I;  Kefn°chan  »■  Ne«'  York  Bowery  F. 
-  International  Trust  Co.  I.  Norwich  Union  !  «i  ?,u  ?',Y"  42-8'  5  Duer  (N.  Y.) 
F.  Ins.  Soc,  71  Fed.  Rep  8i      °rW'Ch  Unlon  l<  Sm>th  *  Columbia  Ins.  Co.,  17  Pa.  St.  253 

7.  Measure  of  Interest. —  Excelsior  F  Inn  rn  d      -m"  5461    See    aIso  Carpenter 

r.  Royal  Ins.  Co.,  55  N.  Y  343  1 .  Am    R^n  iT^K  .Washington   Ins.  Co.,  16  Pet.  (U. 

271.  .  In  this  case  the  assigned  Setok2£  Hin^5:  ^  *  ^°Wn'  2  Cush-  0*^)^5 

acqu.red  her  interest  therein  under  a  conf^t  Hanover  F.  Ins.  Co.  v.  Bohn,  4S  Neb.  74^; 

by  Which  she  agreed  to  pay  T?l    ^  ^  ^  C°'      Woodruff  ^ 

SrSieWe  fire!"!!  *™         fha^s^was  jt  '^-Action  'on  PoHcy  Though  Mortgage  Ee.edy 

entitled  to  seek  indemnity  n^o^teTx!  Royaf  1^!  7s  n'y!^.  ^A^Re^S 
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hh  After  Assignment  of  Mortgage.  -  The  mortgagee  has  an  insurable  interest 
4„  the  prooert^  covered  by  the  mortgage,  even  after  the  assignment  of  the 
atter  has  indorsed  the  mortgage  notes),  on  account .of  his  habi  lity 

thereon  as  indorsed    And  his  interest  is  sufficiently  described  by  calling  him- 

^"^wIS  Mortgage  Is  Unenforceable.      The  mortgagee  has  an  insurable  inter- 
est in  The  property  covered  by  the  mortgage,  even  though  there  are  obstacle; 
in  the  way  of  enforcing  the  latter,  as  where  the  mortgagor  is  an  infant 
where  ^premises  area  homestead,*  or  where  the  mortgagee  has  pledged 
the  note  and  it  is  not  under  his  control.5  mnrrc™cre  mav 

Unrecorded  Mortgage.  -  An  interest  arising  from  an  unrecorded  mortgage  may 
be  insured  although  the  mortgage  would  not  be  valid  as  against  ^rd  parties 

Mortgage  Given  Without  Consideration.  -  The  mortgagee  has  an  insurable j^terest 
under  a  mortgage  given  without  consideration,  as  a  mere  matter  ot  torrn. 

1  When  M^tgaI  Is  Veto  -  At  Law  Only.  -  Where  the  mortgage  though jvcud 
at  law,  is  good  in  equity,  the  wife  being  mortgagee  of  the  husband,  the  mort- 
p-apree  has  an  insurable  interest  in  the  mortgaged  property.  . 
g  g(c)  Mortgagor  Cannot  Affect  Mortgagee's  Interest.  -  And  when  the ^  mortgagee  obtains 
insurance  upon  his  interest  for  himself,  such  policy  is  not  affected  by  anything 
the  mortgagor  may  do;  nor  does  the  mortgagor  have  any  claim  on  the  pro- 

^t^ZVu^e's  I—able  interest.  -  The  amount  of  the  insurable 
interest  which  the  mortgagee  may  have  in  the  mortgaged  property  is  always 
limited  by  the  amount  of  the  debt  which  the  property  secures.10    This  rule 

v.  Andes  Ins.  Co.,  9  Hun  (N. 


Kernochan  v.  New  York  Bowery  F.  Ins.  Co., 
5  Duer  (N.  Y.)  1.  See  also  King  v.  State  Mut. 
F.  Ins.  Co.,  7  Cush.  (Mass.)  1,  54  Am.  Dec. 
683-  White  v.  Brown,  2  Cush.  (Mass.)  415. 

1. '  Interest  After  Assignment.  —  New  England 
F  &  M.  Ins.  Co.  v.  Wetmore,  32  111.  221:  Wil- 
liams v.  Roger  Williams  Ins.  Co.,  107  Mass. 
377  9  Am.  Rep.  41.  See  Haley  v.  Manufac- 
turers' F.  &  M.  Ins.  Co.,  120  Mass.  292. 

2.  Description  of  Interest  After  Assignment.  — 
Williams  v.  Roger  Williams  Ins.  Co.,  107 
Mass.  377,  9  Am.  Rep.  41.  where  the.  Pollcy 
provided  that  "  if  the  interest  of  the  insured 
in  the  property  be  any  other  than  entire  un- 
conditional, and  sole  ownership,  *  it 
must  be  so  represented  to  the  company  and 
so  expressed  in  the  written  part  of  this 
policy,"  and  that  his  interest,  "  whether  as 
owner,  trustee,  consignee,  factor,  agent,  mort- 
gagee lessee,  or  otherwise,"  should  be  truly 
stated'.  See  also  Hartford  F.  Ins.  Co.  v.  Keat- 
ing, 86  Md.  130. 

8.  Mortgage  Given  by  Infant.  —  Graham  v. 
Phcenix  Ins.  Co.,  17  Hun  (N.  Y.)  156. 

4.  Mortgagee  of  a  Homestead.  —  Parks  v. 
Hartford  Ins.  Co.,  100  Mo.  373-  „.., 

5.  Mortgagee  Who  Has  Pledged  Note.  —  Wil- 
liams v.  Cincinnati  Ins.  Co.,  Wright  (Ohio)  542. 

6.  Unrecorded  Mortgage.  —  Bell  v.  Western 
M.  &  F.  Ins.  Co.,  5  Rob.  (La.)  423,  39  Am. 
Dec.  542;  Manson  v.  Phoenix  Ins.  Co.,  64  Wis. 
26,  54  Am.  Rep.  573- 

7.  Mortgage  Without  Consideration.  —  bloco- 
vich  v.  Oriental  Mut.  Ins.  Co.,  13  Daly  (N.  Y.) 
264. 

8.  Under  a  Mortgage  Void  at  Law.  —  A  bond 
and  mortgage  executed  by  a  husband  to  his 
wife  for  a  good  and  valuable  consideration 
■may  be  enforced  in  equity,  and  the  wife  ac- 
quires an  equitable  interest  in  the  property 
covered  thereby  and  may  obtain  insurance 


thereon.  Mix 
Y  )  397- 

9  Mortgagee's  Insurance  Unaffected  by  Mort- 
gagor's Acts.  —  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.,  16  Pet.  (U.S.)  495;  Westchester 
F  Ins.  Co.  v.  Foster,  90  111.  121;  Honore  v. 
Lamar  F.  Ins.  Co.,  51  HI.  409;  Washington  F. 
Ins.  Co.  v,  Kelly,  32  Md.  421;  Dick  v.  Frank- 
lin F.  Ins.  Co.,  10  Mo.  App.  376,  affirmed  81 
Mo  103-  Sussex  County  Mut.  Ins.  Co.  v. 
Woodruff,  26  N.J.  L.  541;  Gillett :v.  Liverpool, 
etc.,  Ins.  Co.,  73  Wis.  203,  9  Am.  St.  Rep. 

10.  Interest  Measured  by  Debt—  England.— 
Irving  v.  Richardson,  2  B.  &  Ad.  193,  22  E.  C. 

'Canada.  —  Archbold  v.  Merchants'  Marine 
Ins.  Co.,  16  Nova  Scotia  98. 

United  States.  —  Carpenter  v.  Providence 
Washington  Ins.  Co.,  16  Pet.  (U.  S.)  495- 

California.  —  National  Bank  v.  Union  Ins. 
Co.,  88  Cal.  497,  22  Am.  St.  Rep.  324- 

Kentucky.  —  Addison  v.  Kentucky,  etc.,  Ins. 
Co.,  7  B.  Mon.  (Ky.)  470. 

Maine.  —Cumberland  Bone  Co.  v.  Andes 
Ins.  Co.,  64  Me.  466;  Fox  v.  Phenix  F.  Ins. 
Co.,  52  Me.  333.  „ 

Maryland.  —  Washington    F.    Ins.    Co.  v. 

Kelly,  32  Md.  421.  „  T 

Massachusetts.  —  King  v.  State  Mut.  F.  Ins. 
Co.,  7  Cush.  (Mass.)  1,  54  Am.  Dec.  683. 

New  Hampshire.  —  Chamberlain  v.  New 
Hampshire  F.  Ins.  Co..  55  N.  H.  249. 

New  Jersey.  —  Sussex  County  Mut.  Ins.  Co. 
v.  Woodruff,  26  N.  J.  L.  541- 

New  York.  —  Excelsior  F.  Ins.  Co.  v.  Royal 
Ins.  Co.,  55  N.  Y.  343,  J4  Am  Rep.  271;  Slo- 
covich  v.  Oriental  Mut.  Ins.  Co.,  13  Daly  (N. 
Y  )  264-  Traders'  Ins.  Co.  v.  Robert,  9  Wend. 
(N  Y  )404-  Kernochan  v.  New  York  Bowery 
F.'lns.  Co.,  5  Duer(N.  Y.)  1. 
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applies  also  to  successive  or  separate  mortgagees  * 

m W  property  to  its 

unless  it  appears  that  it  was  intended  that  the  nX?^  °  morteage  debt, 
of  the  mortgagor  also.*  6  P°llCy  should  cover  the  interest 

intetftntrmJf  T'tTunT^  ~  7t  W«  durable 

assignment  of  part  of  the  lol  SS2^  ^  exting««hed.»  An 
interest,  but  it  still  exists  to  tiK^un? Vrt^  j?^ ^  the  mortg^e's 
whole  mortgage  is  assigned  his  insuS  in,  the  *ebt  remaining;  *  and  if  the 
has  indorsed  the  mortgage  notes-  For  '  ^  ,Sfnc*  dlvested,  provided  he 
extinguish  his  insurable^ merest  until  the  t^eT  ,  ^  m°r^  does  not 
the  deed  has  been  executed"  redemption  has  expired  and 

(18)  Mortgagors  —  (»)  who  Is  included.  —  It  is  well  established  fl,  f 
gagor  may  obtain  insurance  upon  his  interei  in  !  ^  that  a  mort- 
whether  the  conveyance  be  considered  \  nl I?  mortgaged  property,'  for 
title  subject  to  deLsanw  a  Xht  o?  r  /  !?*  or  wheth«  it  pass  the  legal 
mortgager  a  pecuniary  motfv etri  ^'S^ta""^  ^  ^  &e 
alone  to  the  mortgagor  of  real  property,  b^XtZe  m^or 


OK,.  -  McDonald  ».  Black,  20  Ohio  185  « 
Am.  Dec.  448.  3'  55 

Pennsylvania.  —  Smith  Columbia  Ins 
Co.,  17  Pa.  St.  253,  55  Am.  Dec.  546-  Insur- 
ance Co.  v.  Updegraff,  21  Pa.  St.  513 

msamnn.  —  Manson       Phcenix  Ins.  Co 
64  Wis.  26,  54  Am.  Rep.  573 

1.  Fox  v.  Phenix  F.  Ins.  Co.,  52  Me.  333 
2  Recovery  limited  to  Interest.  -  Carpenter 
v    Providence  Washington  Ins.  Co.,  16  Pet 
tu-  ^-)  495;  Irving  v.  Richardson,  2  B  &  Ad' 
193.  22  E.  C.  L.  59.  Ad- 

3.  Interest  Continues  until  Mortgage  Debt  Ex- 
tinguished.  -  Carpenter  v.  Providence  Walh- 

R?nT  n  -Co-r16  ^  (U-  S-)  495;  National 
Bank  ».  Union  Ins.  Co.,  88  Cal.  497,  22  Am 

*r  1P"/5?4:  Ki"g  v-  State  Mut-  F-  Ins-  Co  ' 
7  Cush.  (Mass.)  x,  54  Am.  Dec.  683;  Excelsior 

ArnInRep°27i  R°yaI  ^  C°"  55  N'  Y'  343,  r4 

4.  Effect  of  Partial  Assignment.  —  Rex  v.  Mer- 
chants   Ins.  Co.,  2  Phila.  (Pa.)  «7  Id.  I PD. 
Int.  (Pa.)  332.    See  Heaton^  „'  Manhattan 
Ins.  Co.,  7  R.  I.  502. 

5  Whole  Mortgage  Assigned  -  Indorsement  of 
Notes. -New  England  F.  &  M.  Ins.  Co.  v 
Wetmore,  32  111.  221;  Williams  v.  Ro^er  Wif 
hams  Ins.  Co    107  Mass.  377,  9  Am.  Rep.  41. 
_  6.  Interest  Continues  After  Foreclosure  —  Na 
tional  Bank  v.  Union  Ins.  Co.,  88  Cal.  407  22 
Am.  St.  Rep.  324.    See  also  Pioneer  Sav  etc 
Co.  v.   Providence  Washington  Ins.  Co.  17 

86  Md.  130;   Gaskin  v.  Phcenix  Ins.  Co  11 
New  Bruns.  429. 

But  in  McLaren  v.  Hartford  F.  Ins.  Co.  e 
N.  Y.  151  it  was  held  that  the  mortgagee's  in- 
terest is  divested  by  a  foreclosure  and  sale  of 
the  mortgaged  premises  and  the  part  payment 
sale     COnSlderation  by  the  Purchaser  at  such 

Of  course  where  the  morlgagee  himself  pur- 
chases at  the  foreclosure  sale,  his  interest  is 
not  divested  by  the  sale.  Miner  v.  Phcenix 
Ins.  Co.,  27  Wis.  693,  9  Am.  Rep  479. 

7.  Mortgagor  May  Obtain  Insurance I- United 
Mates.  —  Royal  Ins.  Co.  v.  Stinson,  103  U.  S. 
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29.  See  also  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.,  16  Pet.  (U.  S.)  495 

Connecticut.  -  Bishop  v.  Clay  F.  &  M  Ins 
Co.,  49  Conn.  167.  S- 

///Wr.  _  Lycoming  F.  Ins.  Co.  v.  Jackson 

nois  M3ut2,F5TAmrReP-  ^  StePhens  • ^ 
Lamar  F  Ins  f  '  n?  I1K  327:  Honore  »■ 
Ins  Co  F  °-  5Ir  L  4°9:  Westchester  F. 
ins.  Co.  v.  Foster,  90  111.  121 

Indiana.—  Nordyke,  etc.,  Co.  ».  Gery  tB 
Ind.  535,  2  Am.  St.  Rep.  219  X' 

-  Abbott  v.  Hampden  Mut.  F  Ins 
Co.,  30  Me.  414;  Pollard  v.  Somerset  Mut  F 
Ins.  Co.,  42  Me.  221. 

Maryland.  —  Washington  F.  Ins.  Co.  v 
Kelly,  32  Md.  421. 

Massachusetts  -  Lazarus  p.  Commonwealth 
Ins  Co.,  19  Pick.  (Mass.)  81;  Jackson  v.  Mas- 

I18  ,Uf  itS  nUt'  f  rcnS"  C°-  23  Pick-  (Mass  ) 
418,  34  Am.  Dec.  69;  Strong  v.  Manufacturers' 
In*  Co.,  10  Pick.  (Mass.)  40,  20  Am.  Dec.  507. 

Michigan  -  Guest  v.  New  Hampshire  F. 
Ins.  Co.,  66  Mich.  98. 

New  Hampshire.  —  French  v.  Rogers,  16  N 
H.  177;  Smith  v.  Packard,  19  N.  H  <;7<- 
Sanders .  v.  Hillsborough  Ins.  Co.,  44  N.  H.  238.' 

New  York.  -  Allen  v.  Franklin  F.  Ins.  Co 
9  How.  Pr.  (N  Y.  Supreme  Ct.)  501 ;  Kenny  v. 

C  6  R°«  /  i°hnS'  JN-  Y-}  385.  3  Am.  Dec. 
330,  Kurfalo  Steam  Engine  Works  v.  Sun  Mut 

°"  &  N-  Y-  40i;   Traders'  Ins.  Co.  v 

?  h"'  (N-  Y-)  404;  Dunlop  W.  Avery,' 

23  Hun  (N.  Y.)  509.  y 

Tennessee.  —  ^tna  Ins.  Co.  v.  Miers,  5  Sneed 
(Tenn.)  139. 

Wisconsin.  —  Appleton  Iron  Co.  v  British 
American  Assur.  Co.,  46  Wis.  23. 

Canada.  —  Perkins  v.  Equitable  Ins.  Co.,  9 
New  Bruns.  562;  Kelly  v.  Liverpool,  etc.,  Ins 
Co.,  13  New  Bruns.  266;   Parsons  v.  Queen 
Ins.  Co.,  29  U.  C.  C.  P.  188.  ^ 

8.  Mortgagor  of  Chattels.  -  Kronk  v.  Birming- 
ham F  Ins.  Co.,  91  Pa.  St.  300;  Appleton  Iron 
<~o.  v.  British  American  Assur.  Co.,  46  Wis.  23 
Estoppel  to  Deny  Mortgagor's  Interest.  -  If  the 
mortgagor  obtain  insurance  and  make  the  loss 
payable  to  the  mortgagee  as  his  interest  may 
Volume  XIII. 


Parties  to  the  Contract. 


FIRE  INSURANCE. 


The  Insured. 


Assignors  for  Security.  —  If  the  owner  assigns  his  property  merely  for  security 
he  retains  an  insurable  interest  therein.1  . 

Grantors  in  Conveyances  for  Security.  —  Where  the  owner  conveys  his  property 
for  security  he  still  has  an  insurable  interest,  for  upon  payment  of  the  debt 
he  would  be  entitled  to  a  reconveyance  of  the  property.2  But  of  course  he 
will  have  no  such  interest  where  the  conveyance  is  held  to  be  absolute. 

Grantors  in  Bills  of  Sale.  —  One  who  has  given  a  bill  of  sale  absolute  in  form 
thouo-h  intended  merely  as  collateral  security  for  a  debt,  but  has  retained 
possession  of  the  property,  has  an  insurable  interest  therein,  which  is  distinct 
from  that  of  the  one  to  whom  the  instrument  was  given* 

(b)  Immaterial  Whether  Personally  Liable  for  Debt.  —  "  The  owner  of  an  equity  of 
redemption  has  an  insurable  interest  equal  to  the  value  of  insurable  property 
embraced  therein,  whether  he  is  personally  liable  for  the  mortgage  debt  or 

n0t-"5  A        ,       ,  11 

(c)  When  Property  Is  Mortgaged  to  Full  Value.  —  And  the  owner  may  generally 
obtain  insurance  though  the  property  be  mortgaged  to  its  full  value,6  for  the 
amount  of  the  mortgage  cannot  affect  the  right  of  the  mortgagor  to  redeem. 

(d)  Insurance  by  Mortgagee  Does  Not  Affect  Mortgagor's  Insurable  Interest.  —  If  the  mort- 
gagor insures  the  property  in  his  own  name  for  his  own  benefit,  the  mortgagee 
has  no  interest  in  such  policy,7  and  no  act  of  his  can  defeat  it.  Thus,  if  the 
policy  provides  that  it  shall  be  void  if  the  insured  obtains  other  insurance 
without  the  written  consent  of  the  insurer,  and  the  mortgagee  subsequently 
takes  out  insurance,  this  will  not  avoid  the  policy.8  _ 

(e)  Disclosure  of  interest.  —  A  mortgagor  need  not  disclose  his  qualified  interest 
in  the  property ;  but  in  the  absence  of  inquiry  with  regard  to  his  title  or 
interest,  he  may  take  insurance  as  owner.9 


appear,  the  insurer  is  estopped  to  say  that  the 
mortgagor  had  no  insurable  interest  in  the 
property.  Appleton  Iron  Co.  v.  British  Ameri- 
can Assur.  Co.,  46  Wis.  23. 

1.  Assignor  for  Security  Retains  Insurable  In- 
terest.—  Lazarus  v.  Commonwealth  Ins.  Co., 
19  Pick.  (Mass.)  81;  Locke  v.  North  American 
Ins.  Co,,  13  Mass.  61. 

2.  Grantor  for  Security  —  England.  —  Ward  v. 
Beck,  32  L.  J.  C.  P.  113.  „ 

Canada.  —  Smith  v.  Royal  Ins.  Co.,  27  U.  C. 
Q.  B.  54;  Kelly  v.  Liverpool,  etc.,  Ins.  Co.,  13 
New  Bruns.  266. 

United  States.  —  Holbrook  v.  American  Ins. 
Co.,  1  Curt.  (U.  S.)  193;  Nusbaum  v.  Northern 
Ins!  Co.,  37  Fed.  Rep.  524.  . 

Massachusetts. — Walsh  v.  Philadelphia  F. 
Assoc.,  127  Mass.  383;  Clark  v.  Washington 
Ins.  Co.,  100  Mass.  509,  I  Am.  Rep.  135;  Gor- 
don v.  Massachusetts  F.  &  M.  Ins.  Co.,  2  Pick. 
(Mass.)  249;  Lazarus  v.  Commonwealth  Ins. 
Co.,  19  Pick.  (Mass.)  81;  Locke  v.  North 
American  Ins.  Co.,  13  Mass.  61;  Higginson  v. 
Dall,  13  Mass.  96. 

Michigan.  —  Balow  v.  Teutonic  Farmers' 
Mut.  F.  Ins.  Co.,  77  Mich.  540. 

New  Hampshire.  —  Bragg  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  289. 

New  York.  —  Hodges  v.  Tennessee  M.  &  F. 
Ins.  Co.,  8  N.  Y.  416. 

Pennsylvania.  —  Pratt  v.  Phoenix  Ins.  Co.,  I 
Browne  (Pa.)  267;  Kronk  v.  Ins.  Co.,  91  Pa. 
St.  300. 

3.  If  Conveyance  Absolute,  Grantor  No  Interest. 

—  Balow  v.  Teutonic  Farmers'  Mut.  F.  Ins. 
Co.,  77  Mich.  540. 

4.  Grantor  in  Bill  of  Sale.  —  Clark  v.  Wash- 
ington Ins.  Co.,  100  Mass.  509,  1  Am  Rep. 


135;  Pratt  v.  Phoenix  Ins.  Co.,  1  Browne  (Pa.> 
267;  Gordon  v.  Massachusetts  F.  &  M.  Ins. 
Co.,  2  Pick.  (Mass.)  249;  Holbrook  v.  Ameri- 
can Ins.  Co.,  1  Curt.  (U.  S.)  193.  See  Higgin- 
son v.  Dall,  13  Mass.  96. 

5.  Personal  Liability  Immaterial.  —  Bradley, 
J.,  in  Royal  Ins.  Co.  v.  Stinson,  103  U.  S.  29. 

6.  Mortgage  to  Full  Value  Does  Not  Divest  In- 
terest. —  Royal  Ins.  Co.  v.  Stinson,  103  U.  S. 
25.  See  also  Allston  v.  Campbell,  4  Bro.  F. 
C.  (Toml.  ed.)  476;  Abbott  v.  Hampden  Mut. 
F.  Ins.  Co.,  30  Me.  417;  Gordon  v.  Massachu- 
setts F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249; 
Guest  v.  New  Hampshire  F.  Ins.  Co.,  66  Mich. 
98;  Wilkes  v.  People's  F.  I  ns.  Co.,  19  N.  Y.184. 

7.  Mortgagor's  Interest  Unaffected  by  Mort- 
gagee's Insurance.  —  Carpenter  v.  Providence 
Washington  Ins.  Co.,  16  Pet.  (U.  S.)  495;  Nor- 
dyke,  etc.,  Co.  v.  Gery,  112  Ind.  535,  2  Am. 
St.  Rep.  219;  Dunlop  v.  Avery,  23  Hun  (N.  V.) 
509.  See  also  Wheeler  v.  Factors,  etc.,  Ins. 
Co.,  101  U.  S.  439;  Herkimer  v.  Rice,  27  N.  Y. 
163. 

8.  Mortgagee's  Subsequent  Insurance  Does  Not 
Invalidate  as  "  Other  Insurance."  —  Carpenter  v. 
Continental  Ins.  Co.,  61  Mich.  635;  Guests. 
New  Hampshire  F.  Ins.  Co.,  66  Mich.  98.  See 
also  Foster  v.  Equitable  Mut.  F.  Ins.  Co.,  2; 
Gray  (Mass,)  216;  Traders'  Ins.  Co.  v.  Robert, 

9  Wend.  (N.  Y.)  404;  Gillett  v.  Liverpool,  etc., 
Ins.  Co.,  73  Wis.  203,  9  Am.  St.  Rep.  784. 

9.  Mortgagor  May  Insure  as  Owner.  —  Traders'" 
Ins.  Co.  v.  Robert,  9  Wend.  (N.  Y.)  404;  In- 
surance Co.  of  North  America  v.  Bachler,  44. 
Neb.  549;   Strong  v.  Manufacturers'  Ins.  Co., 

10  Pick.  (Mass.)  40,  20  Am.  Dec.  507,  where  it 
is  held  that  this  is  true  even  after  his  equity 
of  redemption  has  been  seized  on  execution. 
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(f)  After  Decree  of  Foreclosure.  —  The  mortgagor's  insurable  interest  is  not 
divested  by  the  rendition  of  a  decree  of  foreclosure,  for  he  retains  the  equity 
of  redemption,  and,  by  virtue  thereof,  and  until  it  expires,  an  insurable  inter- 
est,* and  this  interest  is  terminated  only  by  a  failure  to  redeem  within  the 
specified  time.2 

(g)  After  Sale  under  Foreclosure.  — The  mortgagor's  insurable  interest  does  not 
end  even  with  the  foreclosure  and  sale  of  the  mortgaged  premises.  He  has 
such  an  interest  until  the  sale  is  confirmed  and  the  deed  made;  for  until  then 
the  proceedings  may  be  vacated.3  And  it  is  even  held  that  after  sale  and 
confirmation  he  has  an  insurable  interest  until  the  delivery  of  the  deed.4 

(h)  After  Equity  of  Redemption  Has  Been  Seized  on  Execution.  —  The  mortgagor  whose 
equity  of  redemption  has  been  seized  on  execution  has  still  an  insurable  inter- 
est in  the  property,  and  that  interest  is  not  divested  until  the  property  has 
been  sold  and  his  right  to  redeem  under  such  sale  has  elapsed.5 

(i)  After  Conveyance,  if  Still  Liable  for  Debt.  —  A  mortgagor  retains  an  insurable 
interest  in  the  mortgaged  property  although  he  disposes  of  his  equity  of 
redemption  absolutely,  so  long  as  he  is  personally  liable  for  the  payment  of 
the  mortgage  debt,  since  by  disposing  of  the  property  subject  to  the  mortgage 
it  becomes  the  primary  fund  for  the  payment  of  the  mortgage  debt,  and  the 
loss  of  the  property  would  therefore  be  a  direct  loss  to  the  mortgagor.6 

(j)  Amount  of  Insurable  Interest  of  Mortgagor.  —  The  insurable  interest  of  the 
mortgagor  extends  to  the  full  value  of  the  mortgaged  premises,  whether  the 
mortgage  be  effected  before  or  after  the  policy.7 


1.  Interest  Continues  After  Decree — Connecti- 
cut. —  Essex  Sav.  Bank  v.  Meriden  F.  Ins.  Co., 
57  Conn.  335. 

Illinois.  —  Stephens  v.  Illinois  Mut.  F.  Ins. 
Co.,  43  111.  327. 

New  Jersey.  —  Marts  v.  Cumberland  Mut.  F. 
Ins.  Co.,  44  N.  J.  L.  478. 

New  York.  —  Buffalo  Steam  Engine  Works 
v.  Sun  Mut.  Ins.  Co.,  17  N.  Y.  401. 

Ohio.  —  Richland  County  Mui.  Ins.  Co.  v. 
Sampson,  38  Ohio  St.  672. 

Wisconsin.  —  Mechler  v.  Phoenix  Ins.  Co., 
38  Wis.  665. 

See  Creighton  v.  Homestead  F.  Ins.  Co.,  17 

un  (N.  Y.)  78;  Parsons  v.  Queen  Ins.  Co  20, 
U.  C.  C.  P.  188. 

2.  Failure  to  Redeem  Terminates  Interest.  — 
Essex  Sav.  Bank  v.  Meriden  F.  Ins.  Co.,  57 
Conn.  335;  Stephens  v.  Illinois  Mut.  F.  Ins. 
Co.,  43  111.  327;  Mechler  v.  Phoenix  Ins.  Co., 
38  Wis.  665. 

3.  Sale  under  Foreclosure  Does  Not  End  Mort- 
gagor's Interest.  —  Richland  County  Mut.  Ins. 
Co.  v.  Sampson,  38  Ohio  St.  672;  Marts  v. 
Cumberland  Mut.  F.  Ins.  Co.,  44  N.  J.  L.  478. 

But  it  has  been  held  that  after  a  judicial 
sale  of  the  mortgagor's  interest  under  a  decree 
of  foreclosure  and  the  payment  of  a  part  of  the 
purchase  money,  no  insurable  interest  remains 
in  the  mortgagor.  McLaren  v.  Hartford  F. 
Ins.  Co.,  5  N.  Y.  151. 

When  an  Order  Confirming  the  Sale  Was  Vacated 
it  was  held  that  the  mortgagor  in  possession 
was  not,  by  such  sale  and  confirmation,  di- 
vested of  his  insurable  interest  in  the  prop- 
erty. Richland  County  Mut.  Ins.  Co.  v. 
Sampson,  38  Ohio  St.  672.  But  see  Mt.  Ver- 
non Mfg.  Co.  v.  Summit  County  Mut.  F.  Ins. 
Co.,  10  Ohio  St.  348;  Stephens  v.  Illinois  Mut. 
F.  Ins.  Co.,  43  111.  327. 

4.  Until  Delivery  of  Deed.  —  Marts  v.  Cumber- 
land Mut.  F.  Ins.  Co.,  44  N.  J.  L.  478. 
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5.  After  Seizure  of  Equity  of  Redemption.  — 

Strong  v.  Manufacturers'  Ins.  Co.,  10  Pick. 
(Mass.)  40,  20  Am.  Dec.  507. 

6.  Personal  Liability  After  Conveyance  of  Equity 
of  Redemption.  —  Hanover  F.  Ins.  Co.  v.  Bohn, 
48  Neb.  743;  Waring  v.  Loder,  53  N.  Y.  581; 
Springfield  F.  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y. 
389,  3  Am.  Rep.  711;  Buffalo  Steam  Engine 
Works  v.  Sun  Mut.  Ins.  Co.,  17  N.  Y.  401. 
See  also  Russel  v.  Union  Ins.  Co.,  1  Wash. 
(U.  S.)  409;  Creighton  v.  Homestead  F.  Ins. 
Co.,  17  Hun  (N.  Y.)  78. 

7.  Mortgagor  May  Insure  for  Full  Value  of 
Premises  —  England. — See  Allston  v.  Camp- 
bell, 4  Bro.  P.  C.  (Toml.  ed.)  476. 

United  States.  —  Carpenter  v.  Providence 
Washington  Ins.  Co.,  16  Pet.  (U.  S.)  495; 
Royal  Ins.  Co.  v.  Stinson,  103  U.  S.  25. 

Illinois.  —  Stephens  v.  Illinois  Mut.  F.  Ins. 
Co.,  43  111.  327. 

Maine.  —  Cumberland  Bone  Co.  v.  Andes 
Ins.  Co.,  64  Me.  466. 

Maryland.  —  Washington  F.  Ins.  Co.  v. 
Kelly,  32  Md.  421. 

Massachusetts.  —  Gordon  v.  Massachusetts  F. 
&  M.  Ins.  Co.,  2  Pick.  (Mass.)  249;  Curry  v. 
Commonwealth  Ins.  Co.,  10  Pick.  (Mass.)  535, 
20  Am.  Dec.  547. 

New  Hampshire  — French  v.  Rogers,  16  N. 
H.  177. 

New  York. — Traders'  Ins.  Co.  v.  Robert,  9 
Wend.  (N.  Y.)  404;  Allen  v.  Franklin  F.  Ins. 
Co.,  9  How.  Pr.  (N.  Y.  Supreme  Ct.)  501. 

Ohio.  —  McDonald  v.  Black,  20  Ohio  185,  55 
Am.  Dec.  448. 

Wisconsin.  —  Manson  v.  Phoenix  Ins.  Co., 
64  Wis.  26,  54  Am.  Rep.  573. 

Mortgagee  Insuring  on  Default  of  Mortgagor.  — 
The  mortgagor  entered  into  a  covenant  to  in- 
sure the  mortgaged  premises.  Upon  his  fail- 
ure to  do  so,  the  mortgagee  secured  a  policy 
upon  the  property,  the  amount  of  which  did 
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(k)  Mortgagor  Insuring  for  Benefit  of  Mortgagee.  —  It  is  often  provided  in  the  cove- 
nants of  the  mortgage  that  the  mortgagor  shall  insure  for  the  benefit  of  the 
mortgagee.  If,  in  accordance  with  such  an  agreement,  the  mortgagor  takes 
out  a  policy  of  insurance,  the  mortgagee  is  entitled  to  the  proceeds  in  case  of 

loss.1  .  .      .      ,  ,  j 

Mortgagor  for  Mortgagee.  —  But  such  a  provision  in  the  mortgage  does  not  pre- 
vent the  mortgagee  from  insuring  his  interest  independently  for  his  own 

benefit.2  ,  .    ,  . 

Effect  of  Such  Agreements.  —  Insurance  taken  out  by  the  mortgagor,  and  in  his 
name,  but  providing  that  it  is  payable  to  the- mortgagee  as  his  interest  may 
appear  is  insurance  upon  the  property  of  the  mortgagor  as  the  owner,  and 
not  upon  the  interest  of  the  mortgagee.3  Such  an  agreement  does  not  con- 
stitute an  assignment  of  the  policy  in  the  mortgagee's  favor,  but  simply  an 
order  on  the  insurance  company  to  pay  that  amount  to  the  mortgagee  in  case 
of  loss.4  And  under  such  a  policy,  if  the  mortgagor  violates  any  of  the  pro- 
visions of  the  policy,  rendering  it  void,  the  mortgagee  loses  his  interest  therein 


not  exceed  the  amount  of  the  mortgage  debt; 
the  consideration  for  the  policy  was  paid  by 
the  mortgagee,  and  the  policy  was  delivered 
to  him  for  his  benefit.  It  was  held  that  he  was 
entitled  to  recover  under  the  policy  in  a  suit 
in  his  own  name.  Hopkins  Mfg.  Co.  v. 
Aurora  F.  &  M.  Ins.  Co.,  48  Mich.  148. 

1.  Insurance  under  Stipulation  that  Mortgagor 
Shall  Insure  for  Mortgagee  —  United  States.  — 
Carpenter  v.  Providence  Washington  Ins.  Co., 
16  Pet.  (U.  S.)  495;  Friemansdorf  v.  Water- 
town  Ins.  Co..  9  Biss.  (U.  S.)  167. 

Illinois.  —  Westchester  F.  Ins.  Co.  v.  Foster, 
00  111.  i2r;  Continental  Ins.  Co.  v.  Hulman, 
92  111.  145,  34  Am.  Rep.  122. 

Indiana.  —  Nordyke,  etc.,  Co.  v.  Gery,  112 
Ind.  535,  2  Am.  St.  Rep.  219. 

Massachusetts.  —  Davis  v.  German  American 
Ins.  Co.,  135  Mass.  251;  Turner  v.  Quincy 
Mut.  F.  Ins.  Co.,  109  Mass.  568;  Foster  v. 
Equitable  Mut.   F.  Ins.  Co.,  2  Gray  (Mass.) 

216.  _  ,  T 

Michigan.  —  Carpenter  v.  Continental  Ins. 

Co.,  61  Mich.  635. 

Nebraska.  —  Hanover  F.  Ins.  Co.  v.  Bonn, 

48  Neb.  743-  .  T 

New  Hampshire.  —  Baldwin  v.  Phoenix  Ins. 

Co.,  60  N.  H.  164. 

New  York.  —  Waring  v.  Loder,  53  N.  Y.  581; 
1  Smith  v.  Exchange  F.  Ins.  Co.,  40  N.  Y. 
Super.  Ct.  492;  Tillou  v.  Kingston  Mut.  Ins. 
Co.,  5  N.  Y.  405,  7  Barb.  (N.  Y.)  570;  Traders' 
Ins.  Co.  v.  Robert,  9  Wend.  (N.  Y.)  404. 

West  Virginia.  —  Colby  v.  Parkersburg  Ins. 
Co.,  37  W.  Va.  789. 

Wisconsin.  —  Appleton  Iron  Co.  v.  British 
America  Assur.  Co.,  46  Wis.  23. 

See  also  New  South  Wales  Bank  v.  Royal 
Ins.  Co.,  9  Ins.  L.  J.  930. 

Where  Policy  Covers  Other  Property  Besides  that 
Mortgaged. —  A  policy  of  insurance  contained 
the  following  clause:  "  Payable  in  case  of  loss 
to  C,  mortgagee,  as  his  interest  may  appear." 
The  policy  covered  not  only  the  property  mort- 
gaged to  C,  but  also  other  property  belonging 
to  the  mortgagor.  Loss  having  occurred,  it 
was  held  in  a  suit  on  the  policy  that  the  mort- 
gagee could  recover  the  whole  amount  due 
upon  the  policy  up  to  the  amount  of  his  debt, 
and  that  it  made  no  difference  that  the  prop- 
erty covered  by  the  mortgage  constituted  only 

1 


a  part  of  the  total  loss  not  adequate  to  pay  the 
debt.  Colby  v.  Parkersburg  Ins.  Co.,  37  W. 
Va.  789. 

Conveyance  to  Mortgagee  with  Agreement  to 
Beconvey.  —  A  mortgagor  procured  a  policy  of 
insurance  on  the  mortgaged  property,  payable 
to  the  mortgagee;  subsequently,  by  a  convey- 
ance and  assignment,  the  title  to  the  policy 
and  to  the  property  mortgaged  became  vested 
in  the  mortgagee,  an  agreement  not  under  seal 
for  reconveyance  upon  certain  conditions  being 
given  in  exchange  for  the  conveyance  of  the 
property.  Upon  a  loss  under  the  policy  it  was 
held  that  the  mortgagee  was  entitled  to  re- 
cover, and  that  the  legal  title  to  the  property  ' 
vested  in  him  was  not  affected  by  the  agree- 
ment 10  reconvey,  although  the  latter  might 
constitute  a  separate,  insurable  interest.  Bid- 
deford  Sav.  Bank  v.  Dwelling-House  Ins.  Co., 
81  Me.  566. 

2.  Foster  v.  Van  Reed,  70  N.  Y.  19,  26  Am. 

Rep-  544-  „ 

3.  Effect  of  Policy  Payahle  to  Mortgagee  as  Hu 
Interest  May  Appear —  United  States.  —  Carpen- 
ter v.  Providence  Washington  Ins.  Co.,  16  Pet. 
(U.  S.)  495;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Scammon,  4  Fed.  Rep.  263. 

Illinois. — Continental  Ins.  Co.  v.  Hulman, 
92  111.  145,  34  Am.  Rep.  122. 

Maine.  —  Brunswick  Sav.  Inst.  v.  Commer- 
cial Union  Ins.  Co.,  68  Me.  313,  28  Am.  Rep. 
56;  Biddeford  Sav.  Bank  v.  Dwelling-House 
Ins.  Co.,  81  Me.  566. 

Massachusetts.  —  Fogg  v.  Middlesex  Mut.  F. 
Ins.  Co.,  10  Cush.  (Mass.)  337;  King  v.  State 
Mut.  F.  Ins.  Co.,  7  Cush.  (Mass.)  1,  54  Am. 
Dec.  683. 

New  York.  —  Grosvenor  v.  Atlantic  F.  Ins. 
Co.,  17  N.  Y.  391. 

Wisconsin.  —  Gillett  v.  Liverpool,  etc.,  Ins. 
Co.,  73  Wis.  203,  9  Am.  St.  Rep.  784. 

See  also  Carpenter  v.  Continental  Ins.  Co., 
61  Mich.  635;  Baldwin  v.  Phoenix  Ins.  Co.,  6c 
N.  H.  164. 

4.  Not  an  Assignment.  —  Carpenter  v.  Provi. 
dence  Washington  Ins.  Co.,  16  Pet.  (U.  S.)  495; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Scammon,  4 
Fed.  Rep.  263;  Brunswick  Sav.  Inst.  v.  Com- 
mercial Union  Ins.  Co.,  68  Me.  313,  28  Am. 
Rep.  56;  Gillett  v.  Liverpool,  etc.,  Ins.  Co.,  73 
Wis.  203,  9  Am.  St.  Rep.  784. 
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and  can  recover  nothing  in  case  of  loss.1  But  where  it  so  provides  the  policy 
cannot  be  avoided  by  any  action  upon  the  part  of  the  mortgagor,  and  the 
mortgagee  may  recover  as  if  the  policy  had  been  issued  to  him  directly.3 

(19)  Mortgagor  and  Mortgagee  —  Both  May  Obtain  Insurance.  —  The  mortgagor 
and  mortgagee  have  distinct  and  separate  interests  in  the  mortgaged  prop- 
erty, and  it  is  uniformly  held  that  they  may  each  insure  such  interest  3 
Their  interests  may  both  be  covered  by  one  policy,4  or  each  may  take  out  a 
separate  policy  without  impairing  the  insurance  of  the  other,  even  when  taken 
out  at  the  same  time.5  Nor  does  insurance  by  the  mortgagor  and  mortgagee 
constitute  double  insurance.6 

If  the  Mortgagor  Have  Property  Insured  for  His  Own  Benefit,  the  mortgagee  has  no 
interest  in  such  policy  unless  it  is  assigned  to  him.7 

An  important  Distinction  between  the  interest  of  the  mortgagor  and  of  the  mort- 
gagee in  insured  property  has  already  been  noticed.  The  mortgagee's  insur- 
able interest  is  limited  to  the  amount  of  his  debt,  and  it  ceases  with  the 
extinguishment  of  the  debt.  It  is  otherwise  with  the  interest  of  the  mort- 
gagor, for,  notwithstanding  the  mortgage  or  other  incumbrance  upon  the 
insured  property,  he  will  be  entitled  to  recover  to  the  full  value  of  the  prop- 
erty, since  the  loss  is  his  own  and  he  remains  personally  liable  to  the  mort- 
gagee for  the  full  amount  of  the  debt.8 

(20)  Occupants  —  Without  Liability  or  Interest.  —  One  having  the  care,  custody 
or  possession  of  property  for  another,  without  liability  and  without  any 
pecuniary  interest  therein,  may  nevertheless  obtain  insurance  upon  such  prop- 
erty for  the  benefit  of  the  owner,9  and  the  insurance  will  so  inure  upon  a 


1.  Acts  of  Mortgagor  Forfeit  Such  Policy.  — 

Davis  v.  German  American  Ins.  Co.,  135  Mass. 
251 ;  Grosvenor  v.  Atlantic  F.  Ins.  Co.,  17  N. 
Y.  391;  Gillett  v.  Liverpool,  etc.,  Ins.  Co.,  73 
Wis.  203,  9  Am.  St.  Rep.  784. 

2.  When  the  Policy  Provides  that  No  Neglect 
or  Act  of  the  Mortgagor  Shall  Avoid  Policy.— 
Hanover  F.  Ins.  Co.  v.  Bohn,  48  Neb.  743. 

3.  Both  Mortgagor  and  Mortgagee  May  Insure 

—  England.  —  Smith  v.  Lascelles,  2  T.  R.  187; 
Irving  v.  Richardson,  2  B.  &  Ad.  193,  22  E.  C. 
L.  59. 

United  States.  —  Carpenter  v.  Providence 
Washington  Ins.  Co.,  16  Pet.  (U.  S.)4g5. 

Illinois.  —  Illinois  F.  Ins.  Co.  v.  Stanton,  57 
111.  354;  Honore  v.  Lamar  F.  Ins.  Co.,  51  111. 
409;  Westchester  F.  Ins.  Co.  v.  Foster,  90  111. 

121. 

Maine.  —  Motley  v.  Manufacturers'  Ins.  Co., 
29  Me.  337,  50  Am.  Rep.  591 ;  Cumberland  Bone 
Co.  v.  Andes  Ins.  Co.,  64  Me.  466. 

Maryland.  —  Washington  F.  Ins.  Co.  v. 
Kelly,  32  Md.  421. 

Massachusetts.  —  Foster  v.  Equitable  Mut.  F. 
Ins.  Co.,  2  Gray  (Mass.)  216. 

Michigan.  —  Guest  v.  New  Hampshire  F. 
Ins.  Co.,  66  Mich.  98. 

New  Jersey.  —  Sussex  Count)'  Mut.  Ins.  Co. 
v.  Woodruff,  26  N.  J.  L.  541. 

New  York.  —  Waring  v.  Loder,  53  N.  Y.  581- 
Traders'  Ins.  Co.  v.  Robert,  9  Wend.  (N.  Y.) 
404;  Springfield  F.  &  M.  Ins.  Co  v.  Allen,  43 
N.  Y.  389. 

Ohio.  —  McDonald  v.  Black,  20  Ohio  185,  55 
Am.  Dec.  448. 

Tennessee.  —  /Etna  Ins.  Co.  v.  Miers,  5  Sneed 
(Tenn.)  139. 

Wisconsin.  —  Manson  v.  Phoenix  Ins.  Co., 
64  Wis.  26,  54  Am.  Rep.  573. 

4.  Interests  of  Both  Covered  by  Single  Policy. 

—  Honore  v.  Lamar  F.  Ins.  Co.,  51  111.,  409. 


172 


5.  Insurance  May  Be  Simultaneous  and  Separate. 

—  Honore  v.  Lamar  F.  Ins.  Co.,  51  III.  409; 
Jackson  v.  Massachusetts  Mut.  F.  Ins.  Co.,  23 
Pick.  (Mass.)  418,  34  Am.  Dec.  69;  Foster  v. 
Equitable  Mut.  F.  Ins.  Co.,  2  Gray  (Mass.)  216; 
Guest  v.  New  Hampshire  F.  Ins.  Co.,  66  Mich! 
98;  Traders'  Ins.  Co.  v.  Robert,  q  Wend. 
(N.  Y.)  404. 

6.  Not  Double  Insurance.  —  Westchester  F. 
Ins.  Co.  v.  Foster,  90  111.  121;  Carpenter  v. 
Continental  Ins.  Co.,  61  Mich.  635;  Guests. 
New  Hampshire  F.  Ins.  Co.,  66  Mich.  98; 
Dick  v.  Franklin  F.  Ins.  Co.,  81  Mo.  103,  See 
also  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y. 
4to;  ^Etna  Ins.  Co.  v.  Tyler,  16  Wend.  (N,  Y.) 
385,  30  Am.  Dec.  90;  Gillett  v.  Liverpool,  etc., 
Ins.  Co.,  73  Wis.  203,  9  Am.  St.  Rep.  784. 
And  supra,  this  section.  Mortgagees  —  Mort- 
gagor Cannot  A ffeci  Mortgagee's  Interest;  Mort- 
gagors —  Insurance  by  Mortgagee  Does  Not  Affect 
Mortgagor' ' s  Insurable  Interest. 

7.  Mortgagee  No  Interest  in  Mortgagor's  Policy 
for  His  Own  Benefit.  —  Wheelers.  Factors',  etc., 
Ins.  Co.,  101  U.  S.  439;  Carpenter  v.  Provi- 
dence Washington  Ins.  Co.,  16  Pet.  (U.  S.) 
495;  Nordyke,  etc.,  Co.  v.  Gery,  112  Ind.  535, 
2  Am.  St.  Rep.  219;  Dunlop  v.  Avery,  23  Hun 
(N.  Y.)  509;  Herkimer  v.  Rice,  27  N.  Y. 
163;  Carter  v.  Rockett,  8  Paige  (N.  Y.) 
437- 

8.  Carpenter  v.  Providence  Washington  Ins. 
Co.,  16  Pet.  (U.  S.)  495.  See  supra,  this  sec- 
tion. Mortgagees — Amount  of  Mortgagee' s  In- 
surable Interest — Extinction  of  Mortgagee's 
Insurable  Interest;  Mortgagors — Amount  of 
Insurable  Interest  of  Mortgagor,  and  passim. 

9.  Person  Having  Mere  Custody  or  Possession. 

—  Fire  Ins.  Assoc.  of  England  v.  Merchants, 
etc.,  Transp.  Co.,  66  Md.  339,  59  Am.  Rep. 
162.  See  also  supra,  this  section.  Custodians- 
and  Caretakers. 
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subseauent  adoption  of  the  insurance,  even  after  the  happening  of  a  loss. 

With  some  Interest  or  Liability.  -  One  who  is  in  lawful  possession  of  property 
with  some  duty  to  perform  regarding  it,  or  who  is  in  some  measure  liable  tor 
its  safety,  has  an  insurable  interest  therein.3 

With  Equitable  interest.  —  One  in  the  lawful  possession  of  property,  having 
eauitable  rights  therein,  has  an  insurable  interest.3 

Under  Defective  Title.  —  If  one  is  in  the  possession  and  use  of  property  under 
a  bona  fide  claim  of  title,  equitable  or  legal,  he  will  have  an  insurable  interest 
therein  though  his  title  be  defective  or  even  invalid,4  as  where  the  insured 


1  Adoption  of  Policy  by  Owner.  —  Durand  v. 
Thouron,  I  Port.  (Ala.)  238;  Watkins  v. 
Durand,  I  Port.  (Ala.)  251;  Snow  v.  Carr,  61 
Ala  363,  32  Am.  Rep.  3;  Fire  Ins-  Assoc.  of 
England  v.  Merchants',  etc.,  Transp.  Co.,  66 
Md.  339,  59  Am.  Rep.  162. 

2.  One  in  Possession  —  England.  — Waters  v. 
Monarch  F.,  etc.,  Assur.  Co.,  5  El.  &  Bl.  870, 
85  E.  C.  L.  870. 

Illinois.  —  Illinois  Mut.  F.  Ins.  Co.  v.  Mar- 
seilles Mfg.  Co.,  6  111.  236. 

Maryland.  —  Fire  Ins.  Assoc.  of  England  v. 
Merchants',  etc.,  Transp.  Co.,  66  Md.  339,  59 
Am.  Rep.  162. 

Massachusetts.  —  Com.  v.  Hide,  etc.,  ins.  Co., 
112  Mass.  1.36,  17  Am.  Rep.  72. 

New  York.  —  Sturm  v.  Atlantic  Mut.  Ins. 
Co  63  N.  Y.  77;  De  Forest  v.  Fulton  F.  Ins. 
Co"  1  Hall  (N.  Y.)  84;  Cross  v.  National  F. 
Ins.  Co.,  132  N.  Y.  133;  Berry  v.  American 
Cent.  Ins.  Co.,  132  N.  Y.  49,  28  Am.  St.  Rep. 
548 

West  Virginia.  —  Sheppard  v.  Peabody  Ins. 
Co.,  21  W.  Va.  368;  Murdock  v.  Franklin  Ins. 
Co.',  33  W.  Va.  407. 

Wisconsin.  —  Horsch  v.  Dwelling  House  Ins. 
Co.,  77  Wis.  4. 

See  also  Page  v.  Western  M.  &  F.  Ins.  Co.,  19 
La.  49;  Buck  v.  Chesapeake  Ins.  Co.,  1  Pet.  (U. 
S.)  151;  Jacobs  v.  Mutual  Ins.  Co.,  52  S.  Car. 
no;  Sherboneau  v.  Beaver  Mut.  F.  Ins. 
Assoc.,  30  U.  C.  Q.  B.  472,  and  supra,  this  sec- 
tion,  Custodians  and  Caretakers. 

3.  Possession  Coupled  with  Equitable  Interest. 
—  Brugger  v.  State  Invest.  Ins.  Co.,  5  Sawy. 
(U.  S.)  304;  Davis  v.  Phcenix  Ins.  Co.,  in  Cal. 
409-  Robinson  v.  New  York  Ins.  Co.,  2  Cai. 
(N  Y.)  357;  Redfield  v.  Holland  Purchase  Ins. 
Co.,  56  N.  Y.  354.  15  Am.  Rep.  424;  Horsch y. 
Dwelling  House  Ins.  Co.,  77  Wis.  4.  See  in- 
fra, this  section,  Vendee  in  Possession  under 
Contract  of  Purchase. 

Thus,  where  the  owner  conveyed  property 
to  his  wife  in  order  to  provide  for  her,  but 
agreed  to  pay  all  taxes  and  insurance,  and  to 
retain  possession  and  use  for  life,  and  the  wife 
agreed  to  reconvey  on  his  request,  it  was  held 
that  he  had  an  insurable  interest.  Jacobs  v. 
Mutual  Ins.  Co.,  52  S.  Car.  no. 

Possession  under  Contract  of  Purchase.  —  One  in 
the  possession  of  property  under  a  contract  of 
purchase,  or  under  an  executory  contract  to 
convey  when  the  consideration  is  all  paid,  has 
an  insurable  interest  therein,  although  he  may 
not  have  paid  the  whole  consideration. 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  (U.  S.) 
25.  See  infra,  this  section,  Vendee  in  Posses- 
sion under  Contract  of  Purchase. 

Possession  with  Power  of  Sale.  —  One  in  pos- 
session of  property  belonging  to  another,  with 


a  power  of  attorney  to  sell  the  same,  and  who 
has  advanced  a  portion  of  the  purchase  money, 
has  an  insurable  interest  in  such  property. 
Brugger  v.  State  Invest.  Ins.  Co.,  5  Sawy.  (U. 
S.)  304.  See  also  Hartford  F.  Ins.  Co.  v. 
Keating,  86  Md.  136. 

Possession  with  Option  to  Purchase.  —  A  per- 
son in  possession  of  property  under  a  lease  for 
a  term,  with  a  right  to  purchase  at  his  elec- 
tion, has  an  insurable'  interest  in  either  or  both 
capacities.  And  if  the  company  knows  the 
facts,  it  is  liable  for  the  whole  loss  if  such 
party  elects  to  purchase,  even  though  his  elec- 
tion is  made  after  a  loss.  Creighton  v.  Home- 
stead F.  Ins.  Co.,  17  Hun  (N.  Y.)  78. 

Holder  of  Bond  for  Deed.  —  One  in  possession 
of  property  under  a  bond  for  a  deed  or  a  con- 
veyance upon  payment  of  the  whole  con- 
sideration has  an  insurable  interest  therein. 
Simmes  v.  Marine  Ins.  Co.,  2  Cranch  (C.  C.) 

Not  After  Breach  of  Conditions.  —  But  the 

holder  loses  his  insurable  interest  upon  breach 
of  the  conditions  of  the  bond,  unless  breach  is  ■ 
waived.    Birmingham  v.  Empire  Ins.  Co.,  42 
Barb.  (N.  Y.)  457- 

The  Assignee  of  a  Title  Bond  has  an  insurable 
interest.  Ayres  v.  Hartford  F.  Ins.  Co.,  17 
Iowa  176,  85  Am.  Dec.  553. 

4.  Bona  Tide  Possession  under  Defective  Title  — 
England.  —  Stockdale  v.  Dunlop,  6  M.  &  W. 
224. 

United  States.  —  Miller  v.  Alliance  Ins.  Co., 
19  Blatchf.  (U.  S.)  308. 

California.  —  Davis  v.  Phoenix  Ins.  Co.,  in 
Cal.  409. 

Colorado.  —  Helvetia  Swiss  F.  Ins.  Co.  v. 
Edward  P.  Allis  Co.,  11  Colo.  App.  264. 

Illinois.  —  Phcenix  Ins.  Co.  v.  Mitchell,  67 

Indiana.  —  Home  Ins.  Co.  v.  Gilman,  112 

Ind.  7-  T 

Louisiana.  —  Frierson  v.  Brennan,  5  La. 
Ann.  540,  52  Am.  Dec.  603. 

Maryland.  —  Franklin  F.  Ins.  Co.  v.  Chicago 
Ice  Co.,  36  Md.  120,  11  Am.  Rep.  469- 

Missouri.  —  Travis  v.  Continental  Ins.  Co., 
32  Mo.  App.  198. 

New  York.  —  New  York  v.  Brooklyn  F.  Ins 
Co.,  41  Barb.  (N.  Y.)  231;  Redfield  v.  Hollard 
Purchase  Ins.  Co.,  56  N.  Y.  354,  15  Am.  Rep. 
424-  Farmers'  L.  &  T.  Co.  v.  Harmony  F.  & 
M.  Ins.  Co.,  51  Barb.  (N.  Y.)  33- 

Pennsylvania.  —  Mutual  F.  Ins.  Co.  v.  Wag- 
ner, (Pa.  1885)  7  Atl.  Rep.  103. 

Vermont.  —  Swift  v.  Vermont  Mut.  t.  ins. 

Co.,  18  Vt.  305-  •    .  1    t  r 

Canada.  —  Crockford  v.  Equitable  Ins.  Co., 

10  New  Bruns.  651. 

See  also  Curry  v.  Commonwealth  Ins.  Co., 
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holds  under  a  verbal  gift  from  his  wife,1  or  by  virtue  of  a  deed  improperly 
executed,2  or  acquires  title  through  a  fictitious  person.3  The  insurer  cannot 
dispute  the  title.'4  And  the  rule  holds  good  even  if  the  assured  is  liable  for 
the  conversion  of  the  goods.5 

(21)  Partnerships  and  Partners —  Yum  May  Take  Insurance.  —  A  partnership 
may  obtain  insurance  on  the  firm  property,  as  it  may  make  any  other  partner- 
ship contract.6  But  it  has  no  insurable  interest  in  one  partner's  property  and 
a  policy  issued  to  it  thereon  is  void.7 

Nominal  Partners  May  Join.  —  In  the  case  of  a  nominal  partnership  when  the 
business  is  conducted  by  and  for  one  of  the  partners,  insurance  upon  the  firm 
property  may  be  effected  in  the  firm  name.8  But  where  the  goods  are  held  in 
the  name  of  nominal  partners  the  real  owner  may  take  insurance  9 

Partner  May  Obtain  Insurance  upon  His  Interest  Separately.  —  A  partner  has  an  insur- 
able interest  in  the  partnership  property  which  will  support  a  separate  policy 
for  his  own  benefit,10  even  where  the  character  of  the  partnership  is  concealed.11 
But  he  can  recover  only  to  the  extent  of  his  real  interest.12 

Partner  May  Take  Insurance  for  the  Firm's  Benefit.  —  A  partner  may  take  insurance 
upon  the  whole  partnership  property,  in  the  partnership  name,  for  the  benefit 
of  the  firm.13  But  a  partner  cannot  effect  insurance  upon  the  entire  firm's 
property  in  his  own  name,  without  authority  or  ratification,  or  unless  it  is  so 
provided  in  the  policy.14 


10  Pick.  (Mass.)  535,  20  Am.  Dec.  547;  Steven- 
son v.  London,  etc.,  F.  Ins.  Co.,26U.  C.  Q.  B. 
148;  Phoenix  Ins.  Co.  v.  VVhiteleather,  34  111. 
App.  60;  Carraher  v.  Royal  Ins.  Co.,  6-?  Hun 

(N.  Y.)  82. 

1.  Husband  Holding  under  Verbal  Gift  from 
Wife.  —  Travis  v.  Continental  Ins.  Co.,  32  Mo. 
App.  198. 

2.  Defective  Execution  of  Deed.  —  Swift  v.  Ver- 
mont Mut.  F.  Ins.  Co.,  18  Vt.  305. 

3.  Title  Through  Fictitious  Person.  —  David  v . 
Williamsburgh  City  F.  Ins.  Co.,  7  Abb.  N. 
Cas.  (N.  Y,  City  Ct.)  47,  10  Ins.  L.  J.  150. 
Here  real  and  personal  property  were  con- 
veyed by  the  owner  to  a  fictitious  person  and 
then  again  by  him  in  the  fictitious  name  to  the 
plaintiff,  who  took  out  insurance  upon  it  as 
her  own.  It  was  held  that  while  the  convey- 
ance to  the  fictitious  name  was  void,  the  sub- 
sequent conveyance  was  valid  and  the  policy 
was  binding. 

4.  Insurer  Estopped.  —  Home  Ins.  Co.  v.  Gil- 
man,  113  Ind.  7. 

5.  Holder  Liable  for  Conversion.  —  New  York 
v.  Brooklyn  F.  Ins.  Co.,  41  Barb.  (N.  Y.)  231. 

6.  Firm  May  Insure  Partnership  Property.  — 
Georgia  Home  Ins.  Co.  v.  Hall,  94  Ga.  630. 

When  Partnership  Contract  Has  Not  Been  Fully 
Executed.  —  In  Hanover  F.  Ins.  Co.  v.  Shrader, 
11  Tex.  Civ.  App.  255,  recovery  was  allowed 
on  a  policy  taken  out  by  a  firm  immediately 
after  its  partnership  agreement  had  been 
formed,  but  prior  to  the  execution  by  one  of 
the  partners  of  a  note  which  he  was  required 
to  give  by  the  terms  of  such  an  agreement. 

7.  Firm  Has  No  Insurable  Interest  in  Partner's 
Property.  —  Georgia  Home  Ins.  Co.  v.  Hall,  94 
Ga.  630 

8.  Nominal  Partnership.  —  Phoenix  Ins.  Co. 
v.  Hamilton,  14  Wall.  (U.  S.)  504. 

9.  Gould  v.  York  County  Mut.  F.  Ins.  Co., 
47  Me.  403,  74  Am.  Dec.  494. 

10.  Partner  May  Insure  His  Interest  in  Firm 
Property  —  England.  —  Page  v.  Fry,  2  B.  &  P. 
240. 


United  States.  —  Oh]  v.  Engle  Ins.  Co.,  4 
Mason  (U.  S.)  172. 

Illinois. — Atlantic  Ins.  Co.  v.  Wright,  22 
111.  462.  See  also  Keith  v.  Globe  Ins.  Co.  52 
111.  518,  4  Am.  Rep.  624. 

Iowa.  —  Cowan  v.  Iowa  State  Ins.  Co.,  40 
Iowa  551,  20  Am.  Rep.  583. 

Maine.  —  Bailey  v.  Hope  Ins.  Co.  56  Me 
474- 

Massachusetts.  —  Converse  v.  Citizens'  Mut. 
Ins.  Co.,  10  Cush.  (Mass.)  37;  Clement  v.  Briu 
ish  American  Assur.  Co.,  141  Mass.  298; 
Dumas  v.  Jones,  4  Mass.  647. 

Michigan.  — See  Peoria  M.  &  F.  Ins.  Co.  v. 
Hall,  12  Mich.  202. 

New  York.  —  Lawrence  v.  Sebor,  2  Cai.  (N. 
Y.)  203;  Irving  v.  Excelsior  F.  Ins.  Co..  I 
Bosw.  (N.  Y.)  507;  Murray  v.  Columbian  Ins. 
Co.,  11  Johns.  (N.  Y.)  302.  Compare  Voisin  v. 
Commercial  Mut.  Ins.  Co.,  62  Hun  (N.  Y.)  4. 

Pennsylvania.  —  Manhattan  Ins.  Co.  v.  Web- 
ster, 59  Pa.  St.  227,  98  Am.  Dec.  332. 

Texas.  —  Hanover  F.  Ins.  Co.  v.  Shrader,  11 
Tex.  Civ.  App.  255. 

11.  Though  Character  of  Partnership  Concealed. 
—  Clement  v.  British  American  Assur.  Co., 
141  Mass.  298. 

12.  Recovery  Limited  to  Interest.  —  Dumas  v. 
Jones,  4  Mass.  647;  Peoria  M.  &  F.  Ins.  Co.  v. 
Hall,  12  Mich.  202;  Lawrence  v.  Van  Home, 
1  Cai.  (N.  Y.)  276;  Irving  v.  Excelsior  F.  Ins! 
Co.,  1  Bosw.  (N.  Y.)  507.  See  also  Graves  v. 
Boston  Marine  Ins.  Co.,  2  Cranch  (U.  S.)  419. 

13.  Partner's  Authority  to  Insure  for  Firm.  

Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  12  Mich.  202; 
Lawrence  v.  Sebor,  2  Cai.  (N.  Y.)  208;  Man- 
hattan Ins.  Co.  v.  Webster,  59  Pa.  St.  227,  98 
Am.  Dec.  332.  See  also  Tebbettsz/.  Dearborn, 
74  Me.  392;  Pitney  v.  Glens  Falls  Ins.  Co.,  6i 
Barb.  (N.  Y.)  335. 

14.  Cannot  Insure  on  Whole  Property  in  His  Own 
Name.  —  Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  12 
Mich.  202;  Murray  v.  Columbian  Ins.  Co..  11 
Johns.  (N.  Y.)  312;  Irving  v.  Excelsior  F.  Ins. 
Co.,  1  Bosw.  (N.  Y.)  507;  Manhattan  Ins.  Co. 
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Surviving  Partner  May  Enforce  Partnership  Policy.  —  It  seems  that  a  surviving  part- 
ner may  enforce  a  policy  of  insurance  issued  to  the  firm  on  its  property. 

Retiring  Partner.- A  retiring  partner  has  an  insurable  interest  in  the  firm 
Drooerty  as  long  as  his  liability  for  firm  debts  continues.2  #  . 

(i->\  Part  Owners.  —  Part  owners  have  insurable  interests  in  their 
respective  shares  and  may  take  out  policies  without  expressly  describing  such 

POrWhere  the  Part  Owner  Has  Made  Advances  for  the  benefit  of  his  fellows  his  insur- 
able interest  extends  to  the  amount  of  such  advances.4 

Insuring  Whole  Property.  —  A  part  owner  cannot  "usually  take  out  insurance 
upon  the  whole  property  in  his  own  name  for  the  others,  and  an  attempt  to 
do  so  will  permit  him  to  recover  simply  to  the  extent  of  his  own  interest 
even  though  he  be  a  tenant  in  common.6  But  a  part  owner  who  has  leased 
the  remaining  portions  of  the  property  may,  of  course,  take  out  insurance  on 
the  whole.7  So  a  part  owner  may  effect  insurance  on  the  entire  interest  ot 
all  concerned  if  the  co-owners  have  either  previously  authorized  or  subse- 
quently ratified  his  action.8  .  ,     ,         ■    ,  i  ArTaA 

r27\  Pledgees  —  A  pledgee  or  pawnbroker,  with  whom  goods  are  pledged 
or  by  whom  goods  are  held  as  security  for  a  debt  or  for  advances,  has  an 
insurable  interest  therein,  since  his  liability  to  the  owner  to  restore  the  goods 
upon  payment  of  his  advances  gives  him  an  insurable  interest  not  restricted 
to  such  advances,  but  covering  the  full  value  of  the  goods.9 


v.  Webster,  59  Pa.  St.  227,  98  Am.  Dec.  332; 
Wood  v.  Rutland,  etc.,  Mut.  F.  Ins.  Co.,  31 
Vt.  552.  See  also  Lawrence  v.  Sebor,  2  Cai. 
(N.  Y.)  208. 

1.  Surviving  Partner. — Oakman  v.  Dorchester 
Mut.  F.  Ins  Co.,  98  Mass.  57;  Wood  v.  Rut- 
land, etc.,  Mut.  F.  Ins.  Co.,  31  Vt.  552. 

But  such  a  policy  will  not  include  goods  pur- 
chased after  the  death  ot  the  other  member. 
Wood  v.  Rutland,  etc.,  Mut.  F.  Ins.  Co.,  31 
Vt,  552.  See  also  Crescent  Ins.  Co.  v.  Camp, 
71"  Tex.  503. 

2.  Retiring  Partner  Retains  Interest  as  Long  as 
Liability  Lasts.  —  Phcenix  Ins.  Co.  v.  Hamil- 
ton, 14  Wall.  (U.  S.)  504;  Klein  v.  Union  F. 
Ins.  Co.,  3  Ont.  Rep.  234. 

3.  Part  Owners  —  Louisiana.  —  Millaudon  v. 
Atlantic  Ins.  Co.,  8  La.  557. 

Maryland.  —  Garrell  v.  Hanna,  5  Har.  &  J. 
(Md.)4i2;  Tongue  v.  Nutwell,  31  Md.  302. 

Massachusetts.  —  Finney  v.  Warren  Ins.  Co., 
1  Met.  (Mass.)  16,  35  Am.  Dec.  343;  Finney  v. 
Bedford  Commercial  Ins.  Co.,  8  Met.  (Mass.) 
348.  41  Am.  Dec.  515. 

New  York.  —  Turner  v.  Burrows,  5  Wend. 
(N  Y.)  541,  affirmed 8  Wend.  (N.  Y.)  145;  Law- 
rence v.  Sebor,  2  Cai.  (N.  Y.)  203;  Lawrence 
v.  Van  Home,  1  Cai.  (N.  Y.)  276;  Harvey  v. 
Cherry,  76  N.  Y.  436-  „  „,  T 

Ohio.  —  Knight  v.  Eureka  F.  &  M.  Ins.  Co., 
26  Ohio  St.  664,  20  Am.  Rep.  778. 

But  compare  as  somewhat  adverse  Blanch- 
ard  v.  Waite,  28  Me.  51,  48  Am.  Dec.  474; 
Sawyer  v.  Freeman,  35  Me.  542.  And  see 
Watson  v.  Summers,  4  New  Bruns.  62;  Miller 
v.  Eagle  L.,  etc.,  Ins.  Co.,  2  E.  D.  Smith  (N, 
Y.)  268. 

4.  Interest  by  Reason  of  Advances.  —  Interna- 
tional Marine  Ins.  Co.  v.  Winsmore,  23  W.  N. 
C.  (Pa.)  204;  Millaudon  v.  Atlantic  Ins.  Co.,  8 

5.5<3an  Insure  Only  His  Own  Interest  —  United 

States.  —  Graves  v.  Boston  Marine  Ins.  Co.,  2 
Cranch  (U.  S.)  419. 


Cai.  (N. 
Cai.  (N. 
Co.,  11 


Massachusetts.  —  Foster  v.  U.  S.  Insurance 
Co.,  11  Pick.  (Mass.)  85;  Finney  v.  Bedford 
Commercial  Ins.  Co.,  8  Met.  (Mass.)  348,  41 
Am  Dec.  515;  Pearson  v.  Lord,  6  Mass.  81; 
Finney  v.  Warren  Ins.  Co.,  1  Met.  (Mass.)  16, 
35  Am.  Dec.  343;  Finney  v.  Fairhaven  Ins. 
Co.,  5  Met.  (Mass.)  192,  38  Am.  Dec.  397. 

Michigan.  —  Peoria  M.  &  F.  Ins,  Co.  v. 
Hall,  12  Mich.  202. 

New  York.  —  Lawrence  v.  Sebor,  2 
Y.)  203;  Lawrence  v.  Van  Home,  I 
Y.)  276;  Murray  v.  Columbian  Ins. 
Johns.  (N.  Y.)  302. 

•  Ohio.  —  Knight  v.  Eureka  F.  &  M.  Ins.  Co., 
26  Ohio  St.  664,  20  Am.  Rep.  778. 

But  see  Western,  etc.,  Pipe  Lines  v.  Home 
Ins.  Co.,  145  Pa.  St.  346;  Hebner  v.  Palatine 
Ins.  Co.,  55  HI-  App.  275- 

6.  Foster  v.  U.  S.  Insurance  Co.,  11  i  ick. 
(Mass.)  85. 

7.  Part  Owner  Hiring  the  Joint  Property.  —  See 

Oliver  v.  Greene,  3  Mass.  133.  a  case  of  ma- 
rine insurance. 
Part  Owner  under  Contract  to  Sell  to  the  Other. 

 See  Williams  v.   Insurance  Co.  of  North 

America,  1  Hilt.  (N.  Y.)  345. 

8.  Part  Owner  Authorized  to  Insure.  —  Finney 
v  Bedford  Commercial  Ins.  Co.,  8  Met. 
(Mass.)  348,  41  Am.  Dec.  515;  Finney  v.  Fair- 
haven  Ins.  Co.,  5  Met.  (Mass.)  192,  38  Am. 
Dec.  397;  Knight  v.  Eureka  F.  &  M.  Ins.  Co., 
26  Ohio  St.  664,  20  Am.  Rep.  778. 

Ratification.  —  The  bringing  of  an  action  on 
a  policy  in  the  names  of  all  is  a  sufficient  ratifi- 
cation. Finney  v.  Fairhaven  Ins.  Co.,  5  Met. 
(Mass.)  192,  38  Am.  Dec.  397-  See  also  Law- 
rence v.  Sebor,  2  Cai.  (N.  Y.)  203;  Martin  v. 
Fishing  Ins.  Co.,  20  Pick.  (Mass.)  389.  32  Am. 
Dec.  220. 

See  further  the  title  Marine  Insurance. 

9  Pledgees  and  Pawnbrokers.  —  Wells  v. 
Philadelphia  Ins.  Co.,  9  S.  &  R.  (Pa.)  103; 
Waring  v.  Indemnity  F.  Ins.  Co.,  45  N.  Y.  607, 
6  Am.  Rep.  146.  See  also  Sutherland  v.  Pratt, 
Volume  XIII. 
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m  (24)  Purchasers  at  Execution  Sale.  —  A  purchaser  at  an  execution  sale  has  an 
insurable  interest  in  the  property.*  So  also  has  a  purchaser  of  an  equity  of 
redemption.*  Such  an  interest  exists  although  the  purchaser  has  not  yet  paid 
the  purchase  money  nor  received  a  deed.*  although  the  deed  by  mistake  was 
made  to  a  third  party,*  and  although  his  title  to  the  property  is  disputed.*  ' 

(25)  Railroad  Companies—  liable  for  Property  Damaged  by  Fire.  -  In  many  of 
the  states  there  are  statutes  which  impose  upon  railroad  companies  liability 
for  damages  to  property  along  their  tracks  from  fires  caused  by  sparks  from 
their  engines.  The  liability  imposed  by  such  statutes  affords  of  itself  an 
insurable  interest,  and  the  statutes  often  contain  express  provisions  declaring 
the  existence  of  such  interest.6  8 

(26)  Remaindermen  and  Reversioners.  -  A  remainderman  has  an  insurable 
interest  in  the  premises,7  and  so,  it  seems,  has  a  reversioner  8 

„f  XP ,  fe '  7  Jt  S6emS  State         insure  as  trustee  ^r  the  people 

of  the  state  and  recover  to  the  full  value  of  the  property  » 

(28)  Stockholders  —  May  Effect  Insurance  on  Corporate  Property.  —  The  pecuniary 
rights  of  a  stockholder  in  the  ordinary  business  or  trading  corporation  a^ 
such  as  to  afford  him  an  insurable  interest  in  the  corporate  property. »° 
29)  Tenants.  —  The  interest  of  lessees  has  been  already  considered  » 

(a)  Tenants  m  Common.  —  Tenants  in  Common  Kay  Jointly  Take  Insurance  upon  their 
interests  in  the  common  property,  '*  and  upon  the  death  of  one  of  them  the 
survivor  may  maintain  an  action  on  the  policy.™  But  where,  after  the 
issuance  of  the  policy  to  them,  one  conveys  his  interest  in  the  property  to 
the  other,  they  cannot  maintain  a  joint  action  upon  the  policy  ^ 

Separate  insurance.  —  A  tenant  in  common  may  take  insurance  upon  his 


n  M.  &  W.  296;  Shackell  v.  West,  6  Jur.  N.  S 
95;  Stanton  v.  ^Etna  Ins.  Co.,  17  L.  C  Jur 
281;  Wilson  v.  Citizens'  Ins.  Co.,  19  L.  C. 
Jur.  175  ;  and  supra,  this  section,  Custodians  and 
Caretakers  —  Bailees. 

1.  Purchaser  at  Execution  Sale.  —  Scatcherd  v 
Equitable  F.  Ins.  Co.,  8  U.  C.  C.  P.  415-  Cur- 
tis v.  Home  Ins.  Co.,  1  Biss.  (U.  S.)  485- 
Fnerson  v.  Brenham,  5  La.  Ann.  540,  52  Am.' 
Dec.  603;  Susquehanna  Mut.  F.  Ins.  Co  v 
Staats,  102  Pa.  St.  529;  ,Etna  Ins.  Co.  v 
Miers,  5  Sneed  (Tenn.)  139.  See  also  Lebanon 
Mut.  Ins.  Co.  v.  Erb,  112  Pa.  St.  149. 

2.  Purchaser  of  Equity  of  Redemption.  —  Cush- 
mg  v.  Thompson,  34  Me.  496;  Ottawa  Agricul- 
tural Ins.  Co.  v.  Sheridan,  5  Can.  Sup.  Ct. 
Rep.  157.    See  also  White  v.  Brown,  2  Cush 
(Mass.)  412. 

3.  Though  Purchase  Money  Not  Paid.  —  ./Etna 
Ins.  Co.  v.  Miers,  5  Sneed  (Tenn.)  139-  Sus- 
quehanna Mut.  F.  Ins.  Co.  v.  Staats  102  Pa 
St.  529. 

4.  When  Deed  Is  Made  to  Wrong  Party.— 

Lebanon  Mut.  Ins.  Co.  v.  Erb,  112  Pa.  St  140 

5.  Where  Title  Disputed.  —  Frierson  v.  Bren- 
ham, 5  La.  Ann.  540,  52  Am.  Dec.  603. 

6.  Eastern  R.  Co.  v.  Relief  F.  Ins.  Co.,  98 
Mass.  420.  See  post,  the  title  Fires,  where 
this  point  is  thoroughly  discussed. 

7.  Remainderman.  —  Addis  v.  Addis  (Su- 
preme Cl.)  14  N.  Y.  Supp.  657.  See  also  Red- 
field  v.  Holland  Purchase  Ins.  Co.,  56  N  Y 
354,  15  Am.  Rep.  424;  Haxal!  v.  Shippen,  10 
Leigh  (Va.)  561,  34  Am.  Dec.  745. 

8.  Reversioner.  —  See  Brough  v.  Higiyins  2 
Grait.  (Va.)  408.  ' 

9.  The  State  as  Trustee  for  the  People.  —  Peo- 
ple v.  Liverpool,  etc.,  Ins.  Co.,  2  Thomp.  &  C. 
(N.  Y.)  268. 
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10.  Stockholders  in  Corporations  —  England.  — 
Wilson  v.  Jones,  L.  R.  2  Exch.  139;  Paterson 
v.  Harris,  1  B.  &  S.  336,  101  E.  C.  L.  336. 

United  States.  —  Seamen  v.  Enterprise  F.  & 
M.  Ins.  Co.,  18  Fed.  Rep.  250,  5  McCreary  (U 
S.)  558. 

Illinois.— See.  Glover  v.  Wells,  40  111.  App 
350. 

Iowa. — Warren  v.  Davenport  F.  Ins.  Co., 
31  Iowa  464,  7  Am.  Rep.  160. 

New  York.  —  Riggs  v.  Commercial  Mut. 
Ins.  Co.,  125  N.  Y.  7,  21  Am.  St.  Rep.  716- 
Springfield  F.  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y.' 
389,  3  Am.  Rep.  711;  Rohrbach  v.  Germania 
F.  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep.  451. 

In  Wilson  v.  Jones,  L.  R.  2  Exch.  139,  the 
action  was  upon  a  policy  in  favor  of  a  share- 
holder in  a  company  organized  to  lay  the 
Atlantic  cable.  The  court  construed  the  con- 
tract as  an  insurance  of  the  plaintiff  in  respect 
to  the  undertaking  of  the  company  to  lay  the 
cable,  and  held  that  his  interest  as  a  share- 
holder was  an  insurable  interest  and  likened  it 
to  an  insurance  on  profits.  See  also  Reg.  v. 
Arnaud,  9  Q.  B.  806,  58  E.  C.  L.  806. 

11.  See  supra,  this  section,  Lessees. 

12.  Tenants  in  Common.  —  Oakman  v.  Dor- 
chester Mut.  F.  Ins.  Co.,  98  Mass.  57;  Mur- 
dock  v.  Chenango  County  Mut.  Ins.  Co.,  2  N. 
Y.  210.  See  Robertson  v.  Hamilton,  14  East 
522. 

13.  Survivor  May  Sue  on  Policy.  —  Oakman  v. 
Dorchester  Mut.  F.  Ins.  Co.,  9S  Mass.  57. 

14.  Conveyance  from  One  Tenant  in  Common  to 
Another.  —  Murdock  v.  Chenango  County  Mut. 
Ins.  Co.,  2  N.  Y.  210.  And  the  same  is  true 
where  they  are  joint  owners  of  property. 
Howard  v.  Albany  Ins.  Co.,  3  Den.  (N.  Y.) 
301. 
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interest  in  the  common  property  separately,  and  the  other  tenants  will  have 
no  claim  upon  the  proceeds  of  such  insurance.1 

If  One  Tenant  Has  Purchased  the  Interest  of  His  Cotenant  in  the  property  and  paid  the 
consideration,  even  though  he  has  not  yet  received  a  deed,  he  has  an  insurable 
interest  in  the  entire  property.3  «.•*!, 

(b)  Tenants  from  Year  to  Year.  —  A  Tenant  for  a  Year  has  an  insurable  interest  in  the 
buildings  but  he  cannot  recover  their  value  in  case  of  loss.  He  can  recover 
only  the  value  of  the  tenement  for  occupation,  subject  to  rent  during  trie 

""^fTenairtBto'Life  —  Separate  Insurance.  —  A  tenant  for  life  may  effect  insurance 
on  the  property  in  his  own  name  and  for  his  own  benefit,4  and  if  he  does  so 
without  any  agreement  with  the  remainderman  or  reversioner  the  latter  can 
have  no  claim  to  the  proceeds  of  the  insurance.5 

joint  Insurance.  -  The  tenant  for  life  and  the  remainderman  or  reversioner 
mav  effect  insurance  jointly,  and  in  such  case  the  insurance  money,  it  the 
building   is  totally  destroyed,  will  belong  to  them  in  proportion  to  their 

interests^*  m 

Amount  of  Insurable  Interest.  -  A  tenant  for  life  7  or  the  holder  of  a  life  estate 
has  an  insurable  interest  to  the  full  value  of  the  property.  _ 

Uo)  Trustees  —  Generally.  —  A  person  holding  the  legal  title  to  property  as 
a  trustee,  but  having  no  personal  interest  therein,  may  proceed  to  insure  such 
nropertv  to  its  full  value,  for  the  benefit  of  the  cestui  que  trust.9  But  the 
mere  expectation  of  a  grant  or  trust  is  not  insurable,  and  the  trustee  as  such 
must  have  the  actual  possession  or  at  least  the  present  right  to  possession. 

The  Holder  of  a  Deed  of  Trust  in  the  nature  of  a  mortgage  has  an  insurable 
interest  in  such  trust  property  distinct  from  that  of  the  mortgagor."  Such 

preme  Ct.)  30  N.  Y.  St.  Rep.  53.  132  N.  Y.  49. 


1.  Tenant  in  Common  Insuring  Separate  Inter- 
est,—  Annely  v.  De  Saussure,  26  S.  Car.  505. 
See  Currv  v.  Commonwealth  Ins.  Co.,  10 
Pick.  (Mass.)  535.  20  Am.  Dec.  547-  , 

A  Tenant  Out  of  Possession  has  no  interest  in 
the  proceeds  of  a  policy  taken  out  by  the  ten- 
ant in  possession  to  cover  improvements  made 
by  him,  although  the  fire  which  ensued  de- 
stroyed improvements  made  on  the  property 
at  the  time  the  insuring  tenant  went  in.  An- 
nely v.  De  Saussure,  26  S.  Car.  505. 

2.  Purchase  by  One  Tenant  of  Whole  Property. 

 Wainer  v.  Milford  Mut.  F.  Ins.  Co.,  153 

Mass.  335. 

3  Tenant  for  Years.  —  Niblo  v.  North  Ameri- 
can F.  Ins.  Co..  1  Sandf.  (N.  Y.)  551-  See  also 
supra,  this  section,  Lessees. 

4.  Life  Tenants.  —  Addis  v.  Addis,  (Supreme 
Ct.1  14  N.  Y.  Supp.  657;  Farmers'  Ins.  Co.  v. 
Archer,  36  Ohio  St.  608;  Caldwell  v.  Stadacona 
F.,  etc.,  Ins.  Co.,  11  Can.  Sup.  Ct.  Rep.  212. 
See  also  Andes  Ins.  Co.  v.  Fish,  71  111.  620; 
Berry  v.  American  Cent.  Ins.  Co.,  132  N.  Y. 
49,  28  Am.  St.  Rep.  548;  Brough  v.  Higgins,  2 
Grate.  (Va.)  408. 

5.  Insurance  on  Life  Term  —  Remainderman  No 
Interest.  —  Haxall  v.  Shippen,  10  Leigh  (Va.) 
561,  34  Am.  Dec.  745-  See  also  Home  Ins. 
Co.  v.  Field,  42  111.  App.  392;  Brough  v.  Hig- 
gins, 2  Gratt.  (Va.)  408,  where  there  is  an  able 
discussion  of  rights  of  tenant  and  reversioner. 

6.  Joint  Insurance  by  Tenant  and  Remain- 
derman or  Reversioner. —  Haxall  v.  Shippen,  10 
Leigh  (Va.)  561,  34  Am.  Dec.  745-  And  see 
Brough  v.  Higgins,  2  Gratt.  (Va.)  410. 

7.  Amount  of  Interest.  —  Caldwell  v.  Stada- 
cona F.,.  etc.,  Ins.  Co.,  11  Can.  Sup.  Ct.  Rep. 
212. 

8.  Berry  v.  American  Cent.  Ins.  Co.,  (Su- 

13  C.  of  L.— 12 
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9.  Trustee  May  Insure  for  Cestui  '.Que  Trust  — 
England.  — London,  etc.,  R.  Co.  v.  Glyn,  I 
El.  &  El.  652,  102  E.  C.  L.  652;  Camden  v. 
Anderson,  5  T.  R.  709.  See  also  Waters  v. 
Monarch  F.,  etc.,  Assur.  Co.,  5  El.  &  Bl.  881, 
85  E.  C.  L.  881. 

Canada.  —  Whyte  v.  Home  Ins.  Co.,  14  L. 
C.  Jur.  30. 

United  States.  —  Hooper  v.  Robinson,  98  U. 
S.  528,  8  Ins.  L.  J.  497;  Howard  Ins.  Co. .v. 
Chase,  5  Wall.  (U.  S.)  509;  Phcenix  Ins.  Co. 
v.  Hamilton,  14  Wall.  (U.  S.)  504;  Young  v. 
Union  Ins.  Co.,  24  Fed.  Rep.  279. 

Connecticut.  —  Bishop  v.  Clay  F.  &  M.  Ins. 
Co.,  45  Conn.  430. 

Louisiana.  —  Page  v.  Western  M.  &  F.  Ins. 
Co.,  19  La.  49. 

Massachusetts.  —  Lerow  v.  Wilmarth,  9  Allen 
(Mass.)  382;  Lazarus  v.  Commonwealth  Ins. 
Co.,  19  Pick.  (Mass.)  81. 

Missouri.  —  Travis  v.  Continental  Ins.  Co., 
32  Mo.  App.  198. 

New  Hampshire.  —  Goodall  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  169. 

New  York.  — Be  Forest  v.  Fulton  F.  Ins. 
Co.,  1  Hall  (N.  Y.)  84;  White  v.  Hudson  River 
Ins.'  Co.,  15  How.  Pr.  (N.  Y.  Supreme  Ct.)  288. 

North  Carolina.  —  Lockhart  v.  Cooper,  87 
N.  Car.  149,  42  Am.  Rep.  514- 

Pennsylvania.  —  Siter  v.  Morrs,  13  Vs..  bt. 
218. 

The  State  May  Insure  as  Trustee  for  the  peo- 
ple.   See  supra,  this  section,  State. 

10.  Actual  Possession  or  Present  Right  to  Posses- 
sion. —  Ex  p.  Houghton,  17  Ves.  Jr.  251;  Lu- 
cena  v.  Crauford,  3  B.  &  P.  75- 

11.  Holder  of  Deed  of  Trust.  —  Carpenter  »' 
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insurance  will  not,  however,  include  personal  advances  by  the  trustees  but 
simply  their  interests  as  such.1  ' 

Trustees  of  the  Estates  of  Decedents,  whether  testamentary 2  or  appointed  by  the 
court,3  have,  it  seems,  an  insurable  interest  in  the  property  of  the  estate 
propcrtyP*  ™*  *°  ^  M  ^         t0  haVe  a"  insurable  interest  in'such 

(31)  Vendees  -  (a)  la  General.  -  A  vendee  of  property  has  an  insurable  inter- 
est, and  the  rule  has  been  broadly  stated,  that  he  has  such  an  interest  when- 
ever by  virtue  of  his  purchase  he  has  a  direct  pecuniary  interest  which  will 
be  affected  by  the  destruction  of  the  property.5 

_  (b)  Vendee  in  Possession  under  Contract  of  Purchase.  —  A  vendee  in  possession  of  the 
insured  premises  under  a  valid  subsisting  contract  of  purchase,  or  under  an 
executory  contract  to  convey  when  the  consideration  is  all  paid,  has  an  insur- 
able interest  therein,  although  he  has  not  paid  the  whole  of  the  consideration 
money  ;  the  loss  or  destruction  of  the  premises  would  fall  upon  him,  and 
agamst  such  risk  he  may  procure  indemnity.6    And  the  fact  that  the  vendor 


Providence  Washington  Ins.  Co.,  16  Pet.  (U. 
SO495;  Bishop  v.  Clay  F.  &  M.  Ins.  Co.,  45 
Conn.  430,  49  Conn.  167;  Honore  v.  Lamar  F 
Ins.  Co.,  51  111.  409;  Suffolk  F.  Ins.  Co.  v. 
Boyden,  9  Allen  (Mass.)  123;  Dick  v.  Franklin 
F.  Ins.  Co.,  81  Mo.  103;  Graham  v.  Firemen's 
Ins.  Co.,  2  Disney  (Ohio)  255. 

1.  Bishop  v.  Clay  F.  &  M.  Ins.  Co.,  45  Conn 
43o. 

2.  Testamentary  Trustees.  —  Savage  v.  How- 
ard Ins.  Co.,  52  N.  Y.  502,  11  Am.  Rep.  741. 

3.  Trustee  Appointed  by  Court.  —  Babson  v. 
Thomaston  Mut.  F.  Ins.  Co.,  2  Fed.  Cas.  No. 
704,  4  Ins.  L.  J.  50. 

4.  Trustee  to  Sell  Keal   Estate.  —  Allen  v 
Mutual  F.  Ins.  Co.,  2  Md.  111. 

5.  Vendee.  —  Columbian  Ins.  Co.  v.  Law- 
rence, 2  Pet.  (U.  S.)  25;  Tyler  v.  .Etna  F.  Ins. 
Co.,  12  Wend.  (N.  Y.)  507;  Mutual  F.  Ins.  Co. 
v.  Wagner,  (Pa.  1885)  7  Atl.  Rep.  103.  See 
Carpenter  v.  German-American  Ins  Co  i« 
N.  Y.  298.  J3 

6.  Vendee  in  Possession  under  Contract  — 
United  States.  —  Columbian  Ins.  Co.  v.  Law 
rence,  2  Pet.  (U.  S.)  46;  Ramsey  v.  Phoenix 
Ins.  Co.,  2  Fed.  Rep.  429,  17  Blatchf.  (U.  S.) 
527;  Lewis  v.  New  England  F.  Ins.  Co.,  29 
Fed.  Rep.  496. 

California.  —  Davis  v.  Phoenix  Ins.  Co.,  111 
Cal.  409. 

Illinois.  —  Grange    Mill    Co.    v.  Western 
Assur.  Co.,  118  111.  3g6. 

Iowa. — Ayres  v.  Hartford  F.  Ins.  Co.,  17 
Iowa  176,  85  Am.  Dec.  553. 

Maine.    -  Gilman   v.  Dwelling  House  Ins 
Co.,  81  Me.  488. 

Massachusetts.  —  Rider  v.  Ocean  Ins.  Co.,  20 
Pick.  (Mass.)  259. 

Michigan.  — -  Dupreau  v.  Hibernia  Ins.  Co., 
76  Mich.  615. 

Minnesota.  —  Holbrook  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  25  Minn.  229. 

Missouri.  —  Michael  v.  St.  Louis  Mut.  F.  Ins. 
Co.,  17  Mo.  App.  23. 

Nebraska.  —  Star  Union  Lumber  Co.  v.  Fin- 
ney, 35  Neb.  214. 

New  Jersey.  —  Franklin  F.  Ins.  Co.  v.  Mar- 
tin, 40  N.  J.  L.  568,  29  Am.  Rep.  271. 

New  York.  —  jEtna  F.  Ins.  Co.  v.  Tyler,  16 
Wend.  (N.  Y.)  385,  30  Am.  Dec.  90;  Kenny  v. 
Clarkson,  1  Johns.  (N.  Y.)  385,  3  Am.  Dec.  336; 
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Lasher  v.  St.  Joseph  F.  &  M.  Ins.  Co.,  86  N. 
Y.  423,  affirming  55  How.  Pr.  (N.  Y.  Supreme 
Ct.)  324;    Lasher  v.  Northwestern  Nat.  Ins 
Co.,  57  How.  Pr.  (N.  Y.  Supreme  Ct.)  222  18 
Hun  (N.  Y.)  98;  Pelton  v.  Westchester  F.  Ins. 
Co.,  77  N.    Y.   605;    Carpenter   v.  German 
American  Ins.  Co.,  135  N.  Y.  298;  Acer  v. 
Merchants'  Ins.  Co.,  57  Barb.  (N.  Y.)68;  McGiv- 
ney  z.  Phoenix  F.  Ins.  Co.,  1  Wend.  (N.  Y.)  85 
Ohio.  —  Lorillard  F.  Ins.  Co.  v.  McCulloch 
21  Ohio  St.  176,  8  Am.  Rep.  52. 

Pennsylvania.  —  Elliott  v.  Ashland  Mut.  F 
Ins.  Co.,  117  Pa.  St.  548,  2  Am.  St.  Rep.  703- 
Mutual  F.  Ins.  Co.  v.  Wagner,  (Pa.  1885)  7 
Atl.  Rep.  103;  Imperial  F.  Ins.  Co.  v.  Dun- 
ham, 117  Pa.  St.  460,  2  Am.  St.  Rep.  686. 

Texas.  —  See  East  Texas  F.  Ins.  Co.  v. 
Dyckes,  56  Tex.  565. 

Canada.  —  Milligan  v.  Equitable  Ins.  Co.,  16 
U.  C.  Q.  B.  314;  Brogan  v.  Manufacturers', 
etc.,  Mul.  F.  Ins.  Co.,  29  U.  C.  C.  P.  414; 
Pettigrew  v.  Grand  River  Farmers'  Mut.  Assur.' 
Co.,  28  U.  C.  C.  P.  70;  Humphrey  v.  London, 
etc.,  Ins.  Co.,  2  Nova  Scotia  Dec.  39. 

See  also  Simmes  v.  Marine  Ins.  Co.,  2 
Cranch  (C.  C.)6i8;  Calhoon  v.  Belden,  3  Bush 
(Ky.)  674;  Smith  v.  Bowditch  Mut.  F.  Ins. 
Co.,  6  Cush.  (Mass.)  448. 

As  to  insurable  interest  of  a  vendee  in  pos- 
session where  title  was  not  to  pass  until  a 
building  was  completed,  see  Dupuy  v.  Dela- 
ware Ins.  Co.,  63  Fed.  Rep.  680. 

Vendee  on  Conditional  Sale.  —  A  vendee  in 
possession  of  chattels  under  a  contract  of  con- 
ditional sale  has  an  insurable  interest  in  such 
chattels.  Quinn  v.  Parke,  etc.,  Machinery 
Co.,  5  Wash.  276. 

If  Part  Only  of  the  Purchase  Money  Has  Been 
Paid,  the  insurable  interest  of  the  vendee  in 
possession  is  limited  to  the  payments  actually 
made.  Reynolds  v.  State  Mut.  Ins.  Co.,  2 
Grant's  Cas.  (Pa.)  326. 

When  Consideration  Has  All  Been  Paid.  —  See 
Lewis  v.  New  England  F.  Ins.  Co.,  29  Fed. 
Rep.  496. 

When  Vendor  Has  Conveyed  to  Another.  —  A 

party  holding  a  contract  for  the  purchase  of 
premises  on  which  he  has  made  payments  has 
an  insurable  interest  therein,  and  even  though 
a  third  person  to  whom  such  party  has  con- 
tracted to  sell  the  premises  has  without  his 
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has  only  the  equitable  title  makes  no  difference  as  to  such  vendee  s  interest. 
The  assignee  of  a  title  bond  has  an  insurable  interest.58 

When  Vendee  is  in  Default.  —  Under  such  a  contract  of  purchase,  the  vendee 
still  has  an  insurable  interest,  even  though  he  is  in  default  in  his  payments,  if 
the  vendor  has  not  declared  such  default  and  repudiated  the  contract.-*  And 
the  same  is  true  where  the  vendee  gave  his  notes  for  the  purchase  money  and 
they  are  past  due  and  unpaid.4  But  he  has  no  insurable  interest  if  the  con- 
tract has  been  declared  void  at  the  election  of  the  vendor  and  the  vendee  has 
surrendered  possession.5  _  ' 

After  Agreement  to  Rescind  Contract.  —  Even  if  the-parties  to  the  contract  ot  sale 
have  agreed  to  rescind  the  contract,  the  vendee  still  has  an  insurable  interest 
if  he  is  still  in  possession  and  the  agreement  is  not  consummated.6 

Under  a  Parol  Contract  of  Purchase.  —  Where  the  vendee  has  entered  into  the 
possession  of  property  under  a  parol  agreement  by  which  he  is  to  receive  the 
conveyance  of  the  title  when  the  whole  consideration  is  paid,  he  has  an  insur- 
able interest  in  such  property.7  And  if  the  vendee  has  paid  the  consideration 
and  gone  into  possession  he  has  an  insurable  interest,  even  though  the  con- 
tract may  be  8  or  is  9  unenforceable.  ■ 

Co)  When  Contract  Is  Wholly  Executory.  —  The  contract  may  be  wholly  executory 
and  yet  it  seems  that  the  vendee  under  it  will  have  an  insurable  interest. 
Thus  if  the  vendee  has  paid  no  part  of  the  consideration,10  or  if  the  contract 
has  simply  been  executed,  and  possession  under  it  has  not  been  given  to  the 
vendee  nor  has  any  of  the  consideration  been  paid  by  him,  yet  he  is  held  to 
have  an  insurable  interest.11 


consent  obtained  a  conveyance  from  the 
owner,  this  will  not  affect  such  contractee's 
rights.  The  purchaser,  having  full  knowl- 
edge of  those  rights,  will  hold  the  title  subject 
thereto.  Acer  v.  Merchants'  Ins.  Co.,  57 
Barb.  (N.  Y.)  68. 

When  Vendee  Gives  His  Note.  —  One  who  bar- 
gains for  and  takes  into  his  possession  an 
article  of  personal  properly,  giving  his  note  of 
hand  therefor,  the  note  containing  an  agree- 
ment that  the  title  to  the  property  shall  re- 
main in  the  seller  until  the  note  be  paid,  has 
an  insurable  interest  in  the  property  although 
the  note  is  not  fully  paid.  Reed  v.  Williams- 
burg City  F.  Ins.  Co.,  74  Me.  537;  Holbrook 
v.  St.  Paul  F.  &  M.  Ins.  Co.,  25  Minn.  229. 
See  Michael  v.  St.  Louis  Mut.  F.  Ins.  Co.,  17 
Mo.  App.  23.  . 

1.  Under  Contract  of  Purchase  from  Equitable 
Owner.  —  Carpenter  v.  German  American  Ins. 
Co.,  135  N.  Y.  298.  See  also  Smith  v.  Bow- 
ditch  Mut.  F.  Ins.  Co.,  6  Cush.  (Mass.)  448. 

2.  Assignee  of  Title  Bond.  —  Ayres  v.  Hartford 
F.  Ins.  Co.,  17  Iowa  176,  85  Am.  Dec.  553. 

3.  Vendee  in  Default.  —  Oilman  v.  Dwelling 
House  Ins.  Co.,  81  Me.  488;  Pelton  v.  West- 
chester F.  Ins.  Co.,  77  N.  Y.  605;  Milligan  v. 
Equitable  Ins.  Co.,  16  U.  C.  Q.  B.  314;  Petti- 
grew  v.  Grand  River  Farmers'  Mut.  Assur.  Co., 
28  U.  C.  C.  P.  70.  See  Southern  Ins.,  etc., 
Co.  v.  Lewis,  42  Ga.  589;  Sherboneau  v. 
Beaver  Mut.  F.  Ins.  Assoc.,  30  U.  C.  Q.  B.  472. 

Where  Vendor  May  Declare  Contract  Forfeited. 
—  The  vendee  still  has  an  insurable  interest 
even  though  under  the  terms  of  the  contract 
the  vendor  may  declare  it  forfeited  in  case  of 
failure  to  perform  on  the  part  of  the  vendee, 
and  when  at  the  time  of  issuance  of  the  policy 
the  vendee  was  in  such  default,  provided  the 
vendor  has  not  so  declared  and  still  recognizes 
the  rights  of  the  vendee  under  the  contract. 
Pelton  v.  Westchester  F.  Ins.  Co.,  77  N.  Y.  605. 
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4.  When  Notes  Given  by  Vendee  Are  Due  and 
Unpaid.  —  Gilman  v.  Dwelling-House  Ins.  Co., 
81  Me.  488. 

5.  When  Contract  Has  Been  Declared  Void. — 

Birmingham  v.  Empire  Ins.  Co.,  42  Barb.  (N. 
Y.)  457. 

6.  Effect    of    Agreement    to  Rescind.  —  Mc- 

Cutcheon  v.  Ingraham,  32  W.  Va.  378. 

7.  Possession  under  Parol  Contract.  —  Dupuy 
v.  Delaware  Ins.  Co.,  63  Fed.  Rep.  680;  Hough 
v.  City  F.  Ins.  Co.,  29  Conn.  10,  76  Am.  Dec. 
581;  Wainer  v.  Milford  Mut.  F.  Ins.  Co.,  153 
Mass.  335;  Redfield  v.  Holland  Purchase  Ins. 
Co.,  56  N.Y.  354,  15  Am.  Rep.  424;  Farmers', 
etc.,  Mut.  F.  Ins.  Co.  v.  Meckes,  10  W.  N.  C. 
(Pa.)  306;  Tuckerman  v.  Home  Ins.  Co.,  9  R.  I. 
414.  See  also  Sutherland  t/.Pratt,n  M.&  W.  296. 

House  Built  on  Another's  Land  in  Reliance  on 
Parol  Agreement.  —  By  parol  agreement 
founded  upon  valuable  consideration,  A  was 
to  erect  a  house  upon  the  land  of  B,  and  the 
title  thereto,  when  finished,  was  to  be  in  A. 
In  pursuance  of  the  agreement,  A  built  and 
occupied  the  house.  It  was  held  that  he  had 
an  insurable  interest  therein.  Southern  Ins., 
etc.,  Co.  z.  Lewis,  42  Ga.  587. 

A  Verbal  Promise  to  Convey  Not  Supported  by 
Consideration  to  one  already  in  possession  with- 
out any  title  will  not  give  an  insurable  in- 
terest. Essex  Sav.  Bank  v.  Meriden  F.  Ins. 
Co.,  57  Conn.  335-  o       „       „T  . 

8.  Contract  Possibly  Unenforceable.  —  Wainer 
v.  Milford  Mut.  F.  Ins.  Co.,  153  Mass.  335. 

9.  Unenforceable  Contract.  —  Amsinck  v. 
American  Ins.  Co.,  129  Mass.  185. 

10.  Where  the  Vendee  Has  Paid  No  Part  of  the 
Consideration,  but  is  in  possession,  he  has  an 
insurable  interest.  Imperial  F.  Ins.  Co.  v. 
Dunham,  117  Pa.  St.  460,  2  Am.  St.  Rep.  686. 

11.  After  Execution  of  Contract  but  Before  Deliv- 
ery of  Possession  or  Part  Payment.  —  Brewer  v. 
Herbert,  30  Md.  301. 
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(d)  Vendee  Without  Delivery.  —  If  by  a  sale  the  vendee  acquires  the  full  legal 
title  to  the  property,  he  has  an  insurable  interest  therein,  even  if  there  is  no 
delivery  of  possession.1  And  the  vendee  has  an  insurable  interest  in  goods 
in  which  he  has  acquired  the  legal  title,  but  of  which  there  has  been  no  deliv- 
ery, even  if  the  goods  are  not  yet  identified  or  separated  from  the  common 
stock  of  the  vendor  at  the  time  of  the  loss.'-4  But  it  seems  that  there  must  be 
proof  that  at  the  time  of  the  loss  there  were  goods  of  the  identical  variety  and 
required  amount  in  the  vendor's  stock.3 

(e)  Vendee  Agreeing  to  Insure. —  In  such  contracts  for  the  sale  of  property  the 
vendee  may  agree  to  obtain  insurance  for  the  benefit  of  the  vendor,  and  the 
latter  is,  in  equity,  entitled  to  the  insurance  money,  to  the  extent  at  least  of 
his  interest  in  the  property  insured.4 

(f)  Vendee  Whose  Title  Is  Voidable  for  Fraud.  —  The  origin  of  the  insured's  title 
does  not  affect  his  insurable  interest.  If  he  has  the  requisites  of  an  insurable 
interest  in  other  respects,  he  may  procure  insurance  no  matter  how  he  obtained 
his  title.5 

So  Where  Property  Is  Sold  or  Conveyed  with  an  Intent  to  Defraud  Creditors,  the  vendee  par- 
ticipating in  the  design,  he  still  has  an  insurable  interest  in  such  property  and 
the  insurer  cannot  dispute  his  title.6 

Although  the  Vendee  Obtains  His  Title  to  the  Insured  Property  by  Fraud,  for  which  the 

conveyance  to  him  may  be  set  aside  in  equity,  yet  he  has  an  insurable  interest 
therein  until  such  conveyance  is  set  aside.7 

(g)  Vendee  Taking  Title  in  Another.  —  Where  one  purchases  property  and  pays 
the  consideration,  but  takes  the  title  to  the  property  not  in  his  own  name, 
but  in  the  name  of  another,  he  will  nevertheless  have  an  insurable  interest 
therein ; 8  and  it  is  the  same  whether  the  purchaser  does  this  intentionally 


1.  Vendee  with  Title  Before  Delivery.  —  Inglis 
v.  Stock,  L.  R.  10  App.  263;  Fragano  v.  Long, 
4  B.  &  C.  219,  10  E.  C.  L.  313;  Mathewson 
•v.  Royal  Ins.  C,  16  L.  C.  Jur.  45;  Wilson 
■v.  Citizens'  Ins.  Co.,  19  L.  C.  Jur.  175;  Clark 
1:  Western  Assur.  Co.,  25  U.  C.  Q.  B.  209; 
Cumberland  Bone  Co.  v.  Andes  Ins.  Co.,  64 
Me.  466;  Little  v.  Phoenix  Ins.  Co.,  123  Mass. 
380,  25  Am.  Rep.  96.  See  also  Lockhart  v. 
Cooper,  87  N.  Car.  149,  42  Am.  Rep.  514. 

Where  Title  Remains  in  Vendor  Until  Delivery. 

—  Bohn  Mfg.  Co.  v.  Sawyer,  169  Mass.  477. 
Where  Title  Is  to  Vest  upon  Arrival  of  Goods. 

—  One  to  whom  goods  are  consigned,  to  vest 
in  him  on  arrival,  has  an  insurable  interest  in 
them  from  the  time  of  consignment,  or,  if  they 
are  to  be  at  his  risk  from  the  time  of  the  sale, 
he  may  obtain  insurance  at  once.  Fragano  v. 
Long,  4  B.  &  C.  219,  10  E.  C.  L.  313.  See  also 
'Sparkes  v.  Marshall,  2  Bing.  N.  Cas.  761,  29 
E.  C.  L.  480;  Inglis  v.  Stock,  L.  R.  10  App.  263; 
Clark  v.  Western  Assur.  Co.,  25  U.  C.  Q.  B.  209. 

2.  Where  Goods  Have  Not  Been  Separated  from 
Vendor's  Stock.  —  Mathewson  v.  Royal  Ins.  Co., 
16  L.  C.  Jur.  45.  Purchaser  of  a  number  of 
barrels  of  oil  stored  with  others,  but  not  sep- 
arated nor  identified. 

Contra.  —  Box  7>.  Provincial  Ins.  Co.,  15 
-Grant's  Ch.  (U.  C.)  337,  552,  where  the  vendee 
was  the  purchaser  of  an  unseparated  quantity 
of  wheat. 

In  Todd  v.  Liverpool,  etc.,  Ins.  Co.,  18  U. 
C.  C.  P.  192,  it  was  held  that  the  transferee 
for  value  of  a  warehouseman's  receipt  for  a 
certain  quantity  of  wheat  not  separated  from 
a  larger  amount  had  an  insurable  interest. 
This  case  was  afterwards  reversed,  though  on 
statutory  grounds  which  do  not  seem  to  affect 
the  soundness  of  the  general  principle. 


3.  Goods  of  Character  Sold  Must  Have  Been  in 
Vendor's  Possession.  —  Wilson  v.  Citizens'  Ins. 
Co.,  19  L.  C.  Jur.  175;  Stanton  v.  ^Etna  Ins. 
Co.,  17  L.  C.  Jur.  281. 

4.  Vendee  Insuring  for  Vendor.  —  Grange  Mill 
Co.  v.  Western  Assur.  Co.,  118  111.  396:  Crom- 
well v.  Brooklyn  F.  Ins.  Co.,  44  N.  Y.  42,  4 
Am.  Rep.  641. 

Vendor  Agreeing  to  Insure  for  Benefit  of  Ven- 
dee. —  See  Allyn  v.  Allyn,  154  Mass.  570. 

5.  Origin  of  Insurable  Interest  Unimportant.  — 
McLean  v.  Hess,  106  Ind.  555.  See  also  Lerow 
v.  Wilmarth,  9  Allen  (Mass.)  382;  German 
Ins.  Co.  v.  Hyman,  34  Neb.  704;  Crafts  v. 
Union  Mut.  F.  Ins.  Co.,  36  N.  H.  44. 

6.  Vendee  of  Property  Conveyed  in  Fraud  of 
Creditors.  —  McLean  v.  Hess,  106  Ind.  555; 
Lerow  v.  Wilmarth,  9  Allen  (Mass.)  382;  Pet- 
tigrew  v.  Grand  River  Farmers'  Mut.  Assur. 
Co.,  28  U.  C.  C.  P.  70.  See  also  Carroll  v. 
Boston  Marine  Ins.  Co.,  8  Mass.  515;  Crafts 
v.  Union  Mut.  F.  Ins,  Co.,  36  N.  H.  44. 

In  German  Ins.  Co.  v.  Hyman,  34  Neb.  704, 
the  plaintiff,  a  married  woman,  had  been  for 
years  engaged  in  the  mercantile  business  in 
her  own  name,  on  capital  in  part  given  her  by 
her  husband  and  in  part  the  proceeds  of  her 
own  labor.  Her  store  was  destroyed  by  fire. 
In  an  action  against  an  insurance  company, 
in  the  absence  of  evidence  of  an  intent  to  de- 
fraud the  defendant  it  was  held  that  the  motive 
of  the  husband  in  giving  the  property  to  the 
plaintiff  was  immaterial.  See  also  Baldwin  v. 
State  Ins.  Co.,  60  Iowa  497. 

7.  Vendee  Obtaining  Title  by  Fraud.  —  Marks 
v.  Hamilton,  7  Exch.  323,  16  Jur.  152;  Phcenix 
Ins.  Co.  v.  Mitchell,  67  111.  43. 

8.  Purchaser  Taking  Title  in  Another's  Name. 
—  Hume  v.  Providence  Washington  Ins.  Co., 
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under  an  agreement  with  the  other  party,  or  whether  it  is  done  through 

""''fat  Veldee  for  Benefit  of  Another.  -  One  purchasing  property  in  his  own  name, 
but  for  the  benefit  of  another,  has  an  insurable  interest  therein  as  he  holds, 
the  Legal  title  against  every  one  save  such  other  party  and  his  creditors. 

M  Vendors -(a)  m  General.  -  After  an  absolute  transfer  of  the  property 
the  vendor  no  longer  has  an  insurable  interest  which  will  sustain  insurance, 
and  a  policy  already  issued  to  him  is  avoided  by  such  transfer.  But  if  a 
vendor  has  not  absolutely  parted  with  all  his  rights  or  liabilities  respecting  the 
orooertv  he  has  an  insurable  interest  to  the  extent  of  what  he  retains,  as. 
where  a  conveyance  is  fraudulent  as  to  creditors  5  or  where  property  is  trans- 
ferred as  collateral  security.6 

(b)  vendor  After  Delivery,  but  Unpaid.  —  A  vendor  who  has  delivered  the  property 
to  the  vendee,  but  has  not  received  the  consideration,  has  an  insurable  inter- 
est in  such  property  if  he  has  some  valid  claim  upon  it  for  his  pay.7  lhu& 


23  S.  Car.  190;  Lebanon  Mut.  Ins.  Co.  v.  Erb, 
112  Pa.  St.  149;  Tuckerman  v.  Home  Ins.  Co., 

9  R.  L  414;  Horsch  v.  Dwelling  House  Ins. 
Co.,  77  Wis.  4.  . 

1.  Where  Deed  Is  Made  to  Another  by  Mistake. 

—  Lebanon  Mut.  Ins.  Co.  v.  Erb,  112  Pa.  St. 
149. 

2.  Purchaser  in  His  Own  Name  for  Another.  — 

Bic'knell  v.  Lancaster  City,  etc.,  F.  Ins  Co 
58  N.  Y.  677,  affirming  I  Thomp.  &  C.  (N.  Y.) 

3.  Absolute  Transfer  Destroys  Vendor's  Interest 

—  United  States.  —  Bates  v.  Equitable  Ins.  Co., 

10  Wall.  (U.  S.)  33- 

Kentucky.  —  See   Cottingham  v.  Firemen  s 
Fund  Ins."  Co.,  90  Ky.  439. 

Maine.  —  Folsom  v.  Merchants'  Mut.  Marine 
Ins.  Co.,  38  Me.  414.  rT  _ 

Massachusetts.  —  Gravest.  Hampden  M .  Ins. 
Co  10  Allen  (Mass.)  281;  Bailey  v.  MK.no.  Ins. 
Co  '  10  Allen  (Mass.)  286;  Gordon  v.  Massa- 
chusetts F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249; 
Lazarus  v.  Commonwealth  Ins.  Co.,  5  Pick. 
(Mass  )  76-  Carroll  v.  Boston  Marine  Ins. 
Co  ,  8  Mass.  515;  Wilson  v.  Hill,  3  Met. 
(Mass.)  66;  Dadmun  Mfg.  Co.  v.  Worcester 
Mut.  F.  Ins.  Co.,  11  Met.  (Mass.)  429- 

Michigan.  —  Balow  v.  Teutonia  Farmers 
Mut.  F.  Ins.  Co.,  77  Mich.  540.  See  Glaze  v. 
Three  Rivers  Farmers'  Mut.  F.  Ins.  Co.,  87 
Mich.  349. 

Missouri.  —  Morrison  v.  Tennessee  M.  o£  r . 
Ins.  Co.,  18  Mo.  262,  59  Am.  Dec.  299. 

North  Carolina.  —  Lockhart  v.  Cooper,  87  N. 
Car.  149,  42  Am.  Rep.  514. 

Ohio.  —  Ut.  Vernon  Mfg.  Co.  v.  Summit 
County  Mut  F.  Ins.  Co.,  10  Ohio  St.  347- 

It  has  been  held  that  where  the  transaction 
is  complete,  the  price  paid,  and  it  only  remains 
for  the  vendor  to  execute  a  conveyance,  his 
bare  legal  title  will  not  constitute  an  insurable 
interest.  New  South  Wales  Bank  v.  North 
British,  etc.,  Co.,  2  New  South  Wales  L.  239. 

In  a  case  in  Kentucky,  where  the  vendor 
had  sold  property  under  a  contract  of  sale 
which  passed  all  the  equitable  interest  and  the 
beneficial  use  of  the  property,  it  was  held  that 
he  had  no  longer  an  insurable  interest  therein. 
Cottingham  v.  Fireman's  Fund  Ins.  Co.,  90 
Ky.  439.  But  see  yEtna  Ins.  Co.  v.  Jackson, 
16  B.  Mon.  (Ky.)  242. 
Goods  Held  by  Vendor  at  Purchaser's  Kisk.  — 


Where  a  policy  insures  goods  "  in  trust  or  on 
commission,  for  which  they  [the  assured]  are 
responsible,"  no  recovery  can  be  had  for  the 
loss  of  goods  sold  by  the  insured  and  paid  for, 
although  held  by  the  insured  for  the  con- 
venience of  the  purchasers,  if  the  goods  are 
entirely  at  the  purchaser's  risk,  and  there  is 
no  responsibility  for  them  on  the  part  of  the 
insured.  North  British,  etc.,  Ins.  Co.  v. 
Moffatt,  L.  R.  7  C.  P.  25. 

Agreement  of  Vendor  to  Repair.  —  Where  the 
vendor  agrees  to  place  an  article  in  the  buyer's 
possession  and  to  keep  it  in  repair  for  a  certain 
period  he  retains  an  insurable  interest.  Ap- 
pleby v.  Myers,  L.  R.  2  C.  P.  651;  Claparede 
v.  Commercial  Union,  (Q.  B.  1884),  Porter  on 
Ins.  63.  _ 

4.  Insurable  Interest  to  Extent  of  Interest  Re- 
tained. —  Rumsey  v.  Merchants'  Marine  Ins. 
Co  16  Nova  Scotia  220;  Norcross  v.  Franklin 
F.  Ins.  Co..  17  Pa.  St.  429;  People's  Ins.  Co. 
v.  Straehle,  2  Cine.  Super.  Ct.  Rep.  186;  Keefer 
v.  Phoenix  Ins.  Co.,  26  Ont.  App.  277.  _ 

Where  a  party  exchanged  a  mill  which  was 
insured,  for  certain  land,  the  deeds  to  be  de- 
posited in  escrow  until  certain  mortgages  on 
the  land  should  be  satisfied,  and  secretly 
caused  the  deeds  to  be  recorded,  and  after- 
wards purchased  the  land  under  a  foreclosure 
sale  and  transferred  it  to  another,  it  was  held 
that  he  had  an  insurable  interest  in  the  mill  to 
the  extent  of  the  mortgage.  People's  Ins.  Co. 
v  Straehle,  2  Cine.  Super.  Ct.  Rep.  186.  See 
Light  v.  Countrymen's  Mut.  L.  Ins.  Co.,  169 
Pa.  St.,  310,  47  Am.  St.  Rep.  904. 

5.  Vendor  in  Conveyance  Fraudulent  as  to  Cred- 
itor's. —  Lerow  v.  Wilmarth,  9  Allen  (Mass.) 
382-' Pettigrew  v.  Grand  River  Farmers'  Mut. 
Ass'ur.  Co.,  28  U.  C.  C.  P.  70. 

And  this  may  be  shown  though  the  deed  is 
absolute  in  form.  Carroll  v.  Boston  Marine 
Ins.  Co.,  8  Mass.  515.  „      .     _  „  .  , 

6.  Where  Property  Is  to  Remain  Collateral 
Security.  —  Vairin  v.  Canal  Ins.  Co.,  10  Ohio 
223-  Tallman  v.  Atlantic  F.  &  M.  Ins.  Co.,  3 
Keyes(N.  Y.)  87.  m  ,.  _  ... 

7  Unpaid  Vendor  After  Delivery.  —  Colling- 
ridge  v.  Royal  Exch.  Assur.  Corp.,  3  Q.  B.  Div. 
173-  Roos  v.  Merchants'  Mut.  Ins.  Co.,  27  La. 
Ann.  409;  Newhall  v.  Vargas,  15  Me.  314,  33 
Am  Dec  617;  Providence  County  Bank  v. 
Benson,  24  Pick.  (Mass.)  204;  Parks  v.  Hart- 
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where  the  vendor  holds  a  mortgage  upon  the  property  to  secure  payment  of 
the  consideration, »  an  equitable  lien  on  the  property  as  security  for  the  pur- 
chase money,3  or  an  enforceable  equitable  interest  of  any  kind  therein  ■  he 
has  also  an  insurable  interest.  ' 

(o)  Vendor  under  Contract  to  Sell.  —  A  vendor  or  one  who  has  contracted  to  sell 
to  another  real  or  personal  property,  and  who  retains  the  legal  title  and  the 
possession  until  the  consideration  is  all  paid,  or  until  the  conditions  are  per- 
formed which  by  such  contract  will  entitle  the  vendee  to  a  conveyance  has  an 
insurable  interest  in  such  property.*  And  he  has  the  same  insurable  interest 
it  he  has  given  up  possession  to  the  vendee,  but  retains  the  title  until  the 
conditions  of  the  sale  are  performed.5 

Amount  of  Insurable  Interest.  —  His  insurable  interest  under  such  contract  is 
measured  by  the  full  value  of  the  property,  but  he  will  hold  the  surplus  or 
proceeds  over  the  consideration  yet  due  as  trustee  for  the  vendee  6 

Vendor  under  Unenforceable  Contract  of  Sale.  —  The  vendor  who  has  entered  into  a 


ford  Ins.  Co.,  100  Mo.  373;  Masters  v.  Madi- 
son County  Mut.  Ins.  Co.,  11  Barb.  (N.  Y.) 
624;  Wood  v.  Northwestern  Ins.  Co.,  46  N.  Y. 
421. 

In  Roos  v.  Merchants,  Mut.  Ins.  Co.,  27  La. 
Ann.  409,  the  plaintiffs  sold  to  a  country  mer- 
chant goods  which  were  delivered,  but  not 
paid  for.  They  also  enabled  him  to  buy  goods 
from  other  parties  upon  their  credit  and  re- 
sponsibility, and  subsequently  paid  for  them. 
It  was  held  that  the  plaintiffs  had  an  insurable 
interest  in  the  stock  of  goods,  as  their  sole  re- 
liance for  payment  rested  upon  the  fidelity 
and  success  of  the  buyer's  business.  The 
danger  of  loss  by  the  destruction  of  the  store 
and  stock  of  goods  on  hand  was  deemed  to 
constitute  a  sufficient  interest  in  the  plaintiffs 
to  sustain  a  policv. 

1.  Vendor  Holding  Mortgage.  —  Slocovich  v. 
OrientaJ  Mut.  Ins.  Co.,  13  Daly  (N.  Y.)  264; 
Masters  v.  Madison  County  Mut.  Ins.  Co.,  11 
Barb.  (N.  Y.)  624;  Bell  v.  Western  M.  &  F. 
Ins.  Co.,  5  Rob.  (La.)  423,  39  Am.  Dec.  542. 
See  a.\so  supra,  this  section,  Mortgagees —  When 
Afortgage  Is  Unenforceable. 

Where  Property  Is  Conveyed  to  a  Trustee  to  Secure 
the  Purchase  Money  to  the  Vendor,  the  latter  re- 
tains an  insurable  interest  and  after  a  loss 
may  recover  on  the  policy  to  the  extent  of  his 
actual  damage  not  to  exceed  the  sum  insured. 
Morrison  v.  Tennessee  M.  &  F.  Ins.  Co.,  18 
Mo.  262,  59  Am.  Dec.  299. 

2.  Equitable  lien.  —  Wood  v.  Northwestern 
Ins.  Co.,  46  N.  Y.  421;  Parks  v.  Hartford  Ins. 
Co.,  100  Mo.  373;  Newhall  v.  Vargas,  15  Me. 
314,  33  Am.  Dec.  617. 

3.  Where  Vendor  Has  Enforceable  Equitable 
Interest.  —  Providence  County  Bank  v.  Ben- 
son, 24  Pick.  (Mass.)  204. 

4.  Vendor's  Interest  —  Vendee  Not  In  Posses- 
sion —  Illinois.  —  Home  Ins.  Co  v.  Heck.  6"? 
111.  112. 

Kentucky.  —  yEtna  Ins.  Co.  v.  Jackson,  16 
B.  Mon.  (Ky.)  242.  But  see  Cottingham  v. 
Fireman's  Fund  Ins.  Co.,  90  Ky.  439. 

Louisiana.  —  Bell  v.  Firemen's  Ins.  Co.,  3 
Rob.  (La.)  423. 

Massachusetts.  —  Davis  v.  Quincy  Mut.  F. 
Ins.  Co.,  10  Allen  (Mass.)  113. 

New  York.  —  Clinton  v.  Hope  Ins.  Co.,  45 
N.  Y.  454. 

Ohio.  —  Trumbull  v.  Portage  County  Mut. 
Ins.  Co.,  12  Ohio  305. 
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Pennsylvania.  —  Perry  County  Ins.  Co  v 
Stewart,  19  #Pa  St.,  45;  Norcross  v.  Franklin 
F.  Ins.  Co.,  17  Pa.  St.  429. 

When  Vendor  Still  Has  a  lien.  —  Newhall  v 
Vargas,  15  Me.  314,  33  Am.  Dec.  617.  And 
see  Kymer  v.  Suwercropp,  1  Campb.  109. 

5.  Vendee  in  Possession  —  England.  —  Reed  v. 
Cole,  3  Burr.  1512;  M'Swiney  v.  Royal  Exch 
Assur.,  14  Q.  B.  634,  68  E.  C.  L.  634. 

Canada.  —  Gill  v.  Canada,  F.  &  M.  Ins.  Co. 
1  Ont.  Rep.  347. 

United  States.  —  Stuart  v.  Columbian  Ins 
Co.,  2  Cranch  (C.  C.)  442. 

Iowa.  —  Kempton  v.  State  Ins.  Co.,  62 
Iowa  83. 

Massachusetts.  —  Haley  v.  Manufacturers'  F. 
&  M.  Ins.  Co.,  120  Mass.  292. 

New  York.  —  Masters  v.  Madison  County 
Mut.  Ins.  Co.,  ir  Barb.  (N.  Y.)  624;  Tallman 
v.  Atlantic  F.  &  M.  Ins.  Co.,  4  Abb.  App.  Dec 
(N.  Y.)  345;  Shotwell  v.  Jefferson  Ins.  Co  5 
Bosw.  (N.  Y.)  247;  Williams  v.  Insurance  Co. 
of  North  America,  1  Hilt.  (N.  Y.)  345. 

Ohio.  —  People's  Ins.  Co.  v.  Straehle,  2 
Cine.  Super.  Ct.  Rep.  186. 

Pennsylvania.  —  Insurance  Co.  v.  Updegraff 
21  Pa.  St.  513;  Norcross  v.  Franklin  F.  Ins' 
Co.,  17  Pa.  St.  429. 

Virginia.  —  Wheeling  F.  &  M  Ins.  Co  v 
Morrison,  n  Leigh  (Va.)  367,  36  Am.  Dec. 
385- 

In  Wood  v.  North  Western  Ins.  Co.,  46  N. 
Y.  421,  the  plaintiff,  being  the  owner  of  a  fac- 
tory, contracted  to  sell  it,  the  deed  to  be  exe- 
cuted when  the  whole  purchase  price  was 
paid.  The  vendee  was  to  have  possession 
until  he  should  neglect  or  refuse  to  fulfil  any 
part  of  his  agreement  with  regard  to  pay- 
ments, when  the  plaintiff  should  have  the  right 
to  enter  and  take  possession.  It  was  held  that 
the  plaintiff  had  an  insurable  interest  in  the 
property. 

Vendee  in  Possession  as  Tenant.  —  See  Davis  v 
Quincy  Mut.  F.  Ins.  Co.,  10  Allen  (Mass.) 
"3- 

6.  Extent  of  Interest  —  Surplus  Held  as  Trustee. 

—  Insurance  Co.  v.  Updegraff,  21  Pa.  St.  513. 
This  case  is  distinguished  in  Keefer  v.  Phoenix 
Ins.  Co.,  26  Ont.  App.  277.  where  it  was  held 
that  the  terms  of  the  policy  covered  only  the 
interest  of  the  vendor,  who  could  not,  there- 
fore, recover  for  the  benefit  of  himself  and  the 
purchaser  the  full  value  of  the  subject-matter. 
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contract  of  sale  that  is  unenforceable  because  it  is  not  in  writing  1  or  is  made 
with  a  guardian  without  sufficient  authority  ■  has  an  insurable  interest  if  he  is 
still  in  possession  of  the  property.  .  , 

(d)  Ldor  in  conditional  sale  -  The  vendor  of  premises  under  a  contract  of 
conditional  sale  has  an  insurable  interest  in  the  property  until  the  conditions 
are  performed  and  the  sale  becomes  absolute.*  And  if  the  vendee  fails  to 
perform  the  conditions  of  the  contract,  the  interest  ot  the  owner  is  not 

Cha(ef  Z^Zli  Convey.  -  The  owner  Qf  property  who  has,  by  agree 

ment  with  the  purchaser,  given  the  latter  a  bond  to  convey  to  him  upon  the 
payment  of  a  certain  sum  which  is  less  than  the  insurance,  may  recover  the 
full  amount  thereof.5  .  .  ,. 

(f)  Effect  upon  Existing  Policy  of  Contract  to  Sell.  —  A  policy  of  insurance  is  not  dis- 
charged by  an  executory  contract  for  the  sale  of  the  insured  property,  nor  by 
* receipt  of  a  part  of  the  purchase  money,  if  the  title  at  the  time  of  the  loss 
remains  in  the  vendor. •  And  this  is  true  even  if  the  policy  provides  that  it 
shall  be  void  in  case  of  alienation  "  by  sale  or  otherwise  .  or  in  case  it  shall 
be  transferred  by  any  contract  or  any  change  of  partnership  or  owner ship. 

U)  Vendor  After  Transfer  of  Title  Insuring  for  Vendee.  —  A  vendor^  stl  1  in  posses- 
sion though  without  liability  and  having  no  lien  or  interest  «  the  Property 
whatever,  may  obtain  insurance  thereon  in  his  own  name  for  the  benefit  ot 
the  owner,  without  the  latter's  authority.8 

d  Parties  Having  No  Insurable  Interest  — (i)  In  General  - 
(a)  One  Having  Possibility.  -  A  mere  hope  or  expectation  which  may  be  frustrated 
bv  the  happening  of  some  event  9  affords  no  insurable  interest. 

7  (b)  A  Bare  Possibility.  -  A  bare  possibility  that  a  right  in  the  property  may 
arise  in  the  insured  will  not  be  sufficient  to  support  insurance.10  There  must 
be  something  at  risk  in  which  the  insured  is  actually  interested,  or  for  which, 
in  case  of  loss,  he  may  obtain  indemnity.11  . 

(c)  Trespasser.  -  A  mere  intruder  or  trespasser,  without  possession  or  license 
to  occupy  land  of  another,  can  have  no  insurable  interest  in  buildings  which 
he  may  erect  thereon.12 

1.  Unenforceable  Parol  Contract.  -  Pitney  v.     Hill  .   Cumberland  Valley  Mat.  Protection 

GY*£#ti  Mafing  Authorized  Contract.-  ^  V^or  In ^^P^tssion  Insuring  for  Vendee.- 

*'  uuarul<1"        t  °   r„         xj  v  aca     See  Waring  v.  Indemnity  F.  Ins.  Co.,  45  N. 

Clinton  v.  Hope  Ins.  Co.,  45  IN.  *-454-    ^ee  vvainig  j  must  be  shown 

also  Stuart  „.  Columbian  In,  Co.,  ,  Cranch.  606,  6  Am.  Rep.  x£  ^/i"^^ 

3  Conditional  Sale  -  Stetson  v.  Massa-  of  the  person  effecting  the  insurance  when  the 
3,  Conditional     Sale.     ^te«°n       •         M        contract  was  made,  though  such  intention  need 

cil    -a       ?  r„„  c„„  rt  Rpn  ts7  Riggs  v.  Commercial  Mut.  Ins.  Co.,  125  in.  i. 

v.  Sheridan,  5  Can.  Sup.  Ct.  Kep.  157.  88  A~        R„„  -,ta 

Leigh  (Va.)  367,  36  Am.  Dec.  385.  *•  Commercial  Ins  Co  17 ^La    305,  Merreu 

Mu  4d xl^K;  ShaS:  ^^>.IS»»eTS^ 

Union  Mut.  F.  Ins  Co.,  52  Me.  180.  See  also  -  Macarty  v.  Commercial  Ins.  Co  1 ;  La  365. 
Chase  ,  Hamilton  Mut.  Ins.  Co.,  22  Barb.  (N.     S«  Lngnj J- fJ^'J^ 

6.5  Contract  to  Sell  After  Policy  Issued.  -  Bos-  F  Ins  Co.  1  Hall I  (N.  Y  0  84, 

ton,  etc.,  Ice  Co.  v.  Royal  Ins.  Co.,  12  Allen  12.  Mere  Trespas  er  -  Sweeny  v.  tranKiin 

(Mass.)  381,  90  Am.  Dec.   151;  Norcross  v  In,  Co.,  20  Fa.  M.  337- 

Franklin  F.  Ins.  Co.,  17  Pa.  St.  429;  Biddeford  But  in  New  Yoik  ».  Brooklyn  r 
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(d)  Summary  -  In  short  unless  the  insured  has  an  interest  in  the  property 

T^l  ^  ProsPectlve>  which  «  ascertainable,  and  more  than  merlw 
conjectural,  the  policy  is  a  wagering  one  1  "icreiy 

*J2)  T/Tt  Makttg  V0luni"ry  Advances-  Turnpike  Company  Contributing  to  County 
Bndge.  -  A  turnpike  company  that  voluntarily  contributes  to  the  construction 
of  a  public  bridge  over  which  those  using  its  road,  as  well  as  the  genera" 
public  pass,  obtains  thereby  no  insurable  interest  2  general 

Donor  Giving  inter  Vivos  -  A  donor  making  a  distribution  of  his  property 
donee™       "°  mSUrable  mtereSt  therein  after  ifc  has  been  delivered  to  the 

(3)  Parties  to  Void  Contracts.  —  One  claiming  rights  to  property  under  a 
lu°tne  ryaCvoidS  bothT^  ^  fa  s.uch4properfy  ifhen  th/S  I tl So* 
enfo^  a  Contract  made  incapable  of 

be  vlhd  a?L/       ^tUte  °f  frauds  beCause  not  in  writi"g  h^  been  held  to 

3  Partii  V Z  a        ParVeS'  and  Suffident  to  &ive  an  in^rable  interest.' 

3  Parties  by  Assignment  -  a.  Under  Assignments  Before  Loss  — 
(i)  Legal  Assignments  -(a)  In  General-.,.  PoLICY  DoES  NoT  Pass  ,,TH  SaLE  OF 

suZecrm^ofTh6^"5517  S°  Sftulated6  the  P°Hcy  does  not  run  wfth  th°e 
subject-matter  of  the  insurance.    The  contract  does  not  effect  an  insurance  of 

of  inlmSitv  wifhTlth°Ut  t0^£  °WnerS hiP'  but  is  a  speciaUgSemen 

of  indemnity  with  the  person  insured/  against  loss  or  damage  by  fire  Hence 

because'thrins  a"  aSS1gnment  th*  ^ntee  cannot  reive/on  the  policy 
because  the  insurer  has  not  contracted  with  him,  and  the  grantor  cannot 
recover  because  he  has  sustained  no  loss.*    The  rule  is  the  sameTn  a  sale "of 


by  evidence  of  such  title.  See  also  Stevenson 
v.  London,  etc.,  F.  Ins.  Co.,  26  U.  C.  6.  B. 

1.  See  Aldrich  v.  Equitable  Safety  Ins.  Co. 
1  Woodb.  &  M.  (U.  S.)  272;  .Etna  Ins.  Co.  v 
Jackson,  16  B.  Mon.  (Ky.)  242;  Herkimer  v 
Rice,  27  N.  163;  Grevemeyer  Southern 
Mut.  F.  Ins.  Co.,  62  Pa.  St.  340,  I  Am.  Rep. 
420.  See  also  supra,  this  section,  What  Con- 
stitutes an  Insurable  Interest. 

2.  Voluntary  Contribution.  —  Farmers'  Mut 
Ins.  Co.  v.  New  Holland  Turnpike  Co  122 
Pa.  St.  37. 

3.  Donor  in  Gift  Inter  Vivos.  —  Macarty  v 
Commercial  Ins.  Co.,  17  La.  365. 

4.  One  Claiming  under  Void  Contract.  —  In 

Perry  v.  Mechanics'  Mut.  Ins.  Co.,  11  Fed 
Rep.  478,  there  was  a  parol  contract  by  a  mar- 
ried woman  to  convey  land.  This  contract 
was  made  with  her  husband's  consent,  but  was 
void  ab  initio,  under  a  statute  which  provided 
that  the  husband  must  join  with  the  wife  in 
executing  a  conveyance.  The  vendee  entered 
into  possession  and  made  improvements  but 
it  was  held  that  he  acquired  no  insurable  in- 
terest under  such  a  contract.  See  also  Essex 
Sav.  Bank  v.  Meriden  F.  Ins.  Co.,  57  Conn.  33c- 
Stainbank  v.  Fenning,  11  C.  B.  51,  73  E  C  L 
51;  6  Eng.  L.  &  Eq.  4r2;  Stainbank  v.  Shepl 
ard,  13  C.  B.  418,  76  E.  C.  L.  418. 

5.  Parol  Contract  under  Statute  of  Frauds.  — 
Amsmck  v.  American  Ins.  Co.,  120  Mast  i8s- 
Warner  v.  Milford  Mut.  Fire  Ins.  Co.  ilk 
Mass.  335.  JJ 

Obviously  so  where  part  performance  takes 
the  case  out  of  the  statute.    Redfield  v.  Hol- 
land Purchase  Ins.  Co.,  56  N.  Y.  354,  15  Am 
Rep.  424. 

In  Stockdale  v.  Dunlop,  6  M.  &  W  224  a 
verbal  sale  of  goods  "  to  arrive  "  by  a  certain 
ship  was  held  not  to  give  the  vendee  an  insur- 


able interest,  it  having  been  expressly  found 
that  in  accordance  with  the  commercial  usage 
of  the  term  "  to  arrive,"  if  the  property  or  the 
vessel  named  did  not  arrive,  the  buyer  would 
have  no  right  to  the  goods. 

6.  Cummings  v.  Cheshire  Co.  Mut.  F.  Ins 
Co.,  55  N.  H.  457. 

7.  See  supra,  this  title,  The  Contract  in  Gen. 
eral  —  Definition  and  Nature. 

8.  Grantee  of  Property  No  Interest  in  Policy  — 
England.  —  North  of  England  Pure  Oil  Cake 
Co.  v.  Archangel  Marit'-ne  Ins.  Co.,  L.  R.  10 
Q.  B.  249;  Rayner  v.  Preston,  18  Ch.  Div.  I- 
Lynch  v.  Dalzell,  4  Bro.  P.  C.  431;  Powles  v 
Innes,  n  M.  &  W.  10.  See  also  Gcc".« 
London  Assur.  Co.,  r  Burr.  490. 

Canada.  —  Forgie  v.  Royal  Ins.  Co.,  16  L.  C 
Jur.  34. 

United  States  —  Columbia  Ins.  Co.  v.  Law- 
rence, 10  Pet.  (U.  S.)  507;  Carpenter  v.  Provi- 
dence Washington  Ins.  Co.,  16  Pet.  (U.  S.)  495. 

California.  —  Bergson  v.  Builders*  Ins.  Co.,' 
38  Cal.  541. 

Illinois.  —  Garland  v.  Insurance  Co.  of 
North  America,  9  III.  App.  571. 

Iowa.  —  Simeral  v.  Dubuque  Mut.  F.  Ins. 
Co.,  18  Iowa  3rg. 
Louisiana.  —  King  v.  Preston,  11  La.  Ann.  95. 
Maine.  —  Adams  v.  Rockingham  Mut.  F. 
Ins.  Co.,  29  Me.  292;  Lane  v.  Maine  Mut.  F. 
Ins.  Co.,  12  Me.  44,  28  Am.  Dec.  150. 

Massachusetts.  —  Fogg  v.  Middlesex  Mut.  F. 
Ins.  Co.,  10  Cush.  (Mass.)  337;  Wilson  v.  Hill, 
3  Met.  (Mass.)  66. 

Michigan.  —  Disbrow  v.  Jones,  Harr.  (Mich.) 
48. 

Missouri. — Jecko  v.  St.  Louis  F.  &  M.  Ins. 
Co.,  7  Mo.  App.  308;  Morrison  v.  Tennessee 
M.  &  F.  Ins.  Co.,  iS  Mo.  262,  59  Am.  Dec.  299. 

Nebraska.  —  New  England  L.  &  T.  Co. 
Kenneally,  38  Neb.  895. 
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partnership  property  by  one  partner  1  or  part  owner 2  to  the  other,  and  a 
polky  issued  to?  both  covering  such  property  does  not  pass  to  the  one  pur- 
rhasin?  the  interest  of  the  other, 

X  Policy  Not  Assignable  Without  Consent  of  Insurer.  -  It  is  now  universally 
held  that  independently  of  any  statutory  provision  or  clause  in  the  policies, 
contracts  of  fire  insurance  are  not  assignable  so  as  to  transfer  to  the  assignee 
the  full  legal  title  of  the  original  insured,  unless  the  insurer  consents  to  such 
assignment  3  and  this  rule  prevails  notwithstanding  the  policy  runs  to  the 
fnsured  his  executors,  administrators,  and  assigns.*  By  statute,  however  it 
is  sometimes  provided  that  the  insured  may  in  all  cases  assign  the  policy  with 

the  property  insured.5 

cc  But  Assignment  Without  Consent  Avoids  Policy  Only  When  So  Stipulated— 
Nevertheless,  an  assignment  of  the  policy  without  securing  the  consent  of  the 
insured  thereto  does  not  of  itself  make  the  policy  void,  so  that  the  original 
nsured  cannot  recover  thereon,  but  that  result  follows  only  when  it  is  stipu- 
lated for  in  the  policy.6  Stipulations  for  avoidance  of  the  policy  on  hat 
ground  are  valid  and  will  be  sustained  by  the  courts.'    But  they  will  be 


New  Hampshire.  —  Lahiff  v.  Ashuelot  Ins. 
Co  6o  N.  H.  75;  Cummings  v.  Cheshire  Co. 
F.  Ins.  Co.,  55  N  H.  457;  Sanders  v.  Hills- 
borough Ins.  Co.,  44  N.  H.  238. 

New  York.  —  Wyman  v  Prosser,  36  Barb. 
(N  Y.)  368;  yEtna  F.  Ins.  Co.  v.  Tyler,  16 
Wend.  (N.  Y.)  385,  30  Am.  Dec.  go;  Lett  v. 
Guardian  F.  Ins.  Co.,  125  N.  Y.  82;  People 
v.  Beigler,  Hill  &  D.  Supp.  (N.  Y.)  133. 

Ohio.  —  Mt.  Vernon  Mfg.  Co.  v.  Summit 
County  Mut.  F.  Ins.  Co.,  10  Ohio  St.  347; 
Walker  v.  Firemen's  Ins.  Co.,  2  Handy  (Ohio) 

256. 

Pennsylvania.  —  Olyphant  Lumber  Co.  v. 
People's  Mut.  Live  Stock  Ins.  Co.,  4  Pa. 
Super.  Ct.  Rep.  100. 

Rhode  Island.  —  Hoxsie  v.  Providence  Mut. 
F.  Ins.  Co.,  6  R.  I.  517- 

Tennessee.  —  Quarles  v.  Clayton,  87  lenn. 
309;   Hobbs  v.  Memphis  Ins.  Co.,  r  Sneed 

(Tenn.)  444-  „  ..    .  r 

1.  Partner-..  —  Dix  v.  Mercantile  Ins.  Co.,  22 
111  '272-  Pierce  v.  Nashua  F.  Ins.  Co.,  50  N. 
H' 207/9  Am.  Rep.  235;  Kitts  v.  Massasoit 
Ins.  Co.,  56  Barb.  (N.  Y.)  177;  Walker  v.  Fire- 
men's Ins.  Co.,  2  Handy  (Ohio)  256. 

2.  Part  Owners.  —  Walker  v.  Firemen  s  Ins. 
Co.',  2  Handy  (Ohio)  256. 

3.  Consent  of  Insurer  Necessary  to  Assignment 
—  England.  —  Sadlers  Co.  v.  Badcock,  2  Atk. 
554-  Lynch  v.  Dalzell,  4  Bro.  P.  C.  431. 

Canada.  —  Kanady  v.  Gore  Dist.  Mut.  F.  Ins. 
Co.,  44  U.  C.  Q.  B.  261;  Forgie  v.  Royal  Ins. 
Co.!  16  L.  C.  Jur.  34. 

United  States.  —  Carpenter  v.  Providence 
Washington  Ins.  Co.,  16  Pet.  (U.  S.)  495- 

California.  —  Bergson  v.  Builders'  Ins.  Co., 

38  Cal.  541.  _      ,  VT  , 

Illinois.  —  Garland  v.  Insurance  Co.  of  North 

America,  9  111.  App.  571- 

jowa.  —  Simeral  v.  Dubuque  Mut.  F.  Ins. 

Co.,  18  Iowa  319.     .  ttt  „    o  r- 

Lo uisiana.  —  Leavitt  v.  Western  M.  &  t. 
Ins.  Co.,  7  Rob.  (La.)  351. 

Maine.  —  Lane  v.  Maine  Mut.  F.  Ins.  Co., 
12  Me.  44,  28  Am.  Dec.  150. 

Maryland.  —  Washington  F.  Ins.  Co.  v. 
Kelly,  32  Md.  422,  3  Am.  Rep.  149. 

Massachusetts.  —  Carroll  v.  Boston  Marine 
Ins.  Co.,  8  Mass.  515;   Fogg  v.  Middlesex 


Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.)  337;  Lonng 
v  Manufacturers'  Ins.  Co.,  8  Gray  (Mass.)  28; 
Tate  v.  Citizens'  Mut.  F.  Ins.  Co.,  13  Gray 
(Mass.)  79;  Wilson  v.  Hill,  3  Met.  (Mass.)  66. 

Michigan.  —  Hall  v.  Niagara  F.  Ins.  Co.,  93, 
Mich.  184,  32  Am.  St.  Rep.  497-. 

Missouri.  —  Jecko  v.  St.  Louis  F.  &  M.  Ins. 
Co.,  7  Mo.  App.  308. 

Nebraska.  —  New  England  L.  &  T.  Co.  v. 
Kenneally,  38  Neb.  895. 

New  Hampshire.  —  Rollins  v.  Columbian 
Mut.  F.  Ins.  Co.,  25  N.  H.  200;  Cummings  v~ 
Cheshire  County  Mut.  F.  Ins.  Co.  55  N.  H. 
457;  Sanders  v.  Hillsborough  Ins.  Co.,  44  N.. 

^New  Jersey.  —  Kase  V.  Hartford  F.  Ins.  Co., 

5& Ne\v' York4'— JEtna  F.  Ins.  Co.  v.  Tyler,  16 
Wend.  (N.  Y.)  385,  30  Am.  Dec.  90;  Lett  V. 
Guardian  F.  Ins.  Co.,  125  N.  Y.  82. 

Ohio.  —  Walker  v.  Firemen's  Ins.  Co.,  2 
Handy  (Ohio)  256.  .  , 

Rhode  Island.  —  Hoxsie  v.  Providence  Mut. 
F.  Ins.  Co..  6  R.  I.  517. 

South  Carolina.  —  Sherman  v.  Fair,  2  Spears- 
L.  (S.  Car.)  647. 

Tennessee.  —  Quarles  v.  Clayton,  87  Tenn. 

3°4!  When  Policy  Runs  to  the  Assured  and  His 
Assignees.  —  Bergson  v.  Builders'  Ins.  Co.,  38 
Cal  542-  Stout  v.  City  F.  Ins.  Co.,  12  Iowa 
371  79  Am.  Dec.  539-  See  Wyman  v.  Prosser, 
36  Barb.  (N.  Y.)  368. 

5  Statutory  Provisions.  —  O'Connors,  impe- 
rial Ins.  Co.,  14  L.  C.  Tur.  219;  Forgie  v. 
Royal  Ins.  Co.,  16  L.  C.  Jur.  34;  Mershon  v. 
National  Ins.  Co.,  34  Iowa  87. 

6.  Unless  Stipulated,  Assignment  Without  Con- 
sent Does  Not  Avoid  Policy.  —  Bergson  v.  Build- 
ers' Ins.  Co.,  38  Cal.  541;  Earl  v.  Shaw  1 
Johns.  Cas.  (N.  Y.)  314.  1  Am-  ?£'  Tbee 
also  Smith  v.  Saratoga  County  Mut.  F  Ins. 
Co  3  Hill  (N.  Y.)  508.  But  compare  Water- 
house  v.  Gloucester  F.  Ins.  Co.,  69  Me.  409. 

7.  Stipulation  that  Assignment  Avoids  Policy 
Valid  —  Maine.  —  Waterhouse  v.  Gloucester  V. 
Ins.  Co.,  69  Me.  409-  _ 

Massachusetts.  —  Lazarus  v.  Commonwealth 
Ins.  Co.,  5  Pick-  (Mass.)  76. 

New  York.—  Smith  v.  Saratoga  County 
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strictly  construed.1 

dd  Insurer  Alo  ne  May  Raise  Objection.  —  Even  though  the  policy  contain  the 
usual  clause  providing  that  it  shall  be  void  if  assigned  without  the  consent  of 
the  insurer,  this  is  for  the  benefit  of  the  insurer  alone,  and  if  he  does  not  object 
to  the  assignment  other  parties  will  not  be  permitted  to  do  so  a 

(b)  What  Transfers  Forbidden  by  Clause  Prohibiting  Assignment  —  aal  Absoi  ute  Assign- 
ment Only  Included. —As  a  rule  nothing  but  an  effectual  assignment  will  fall 
within  the  terms  of  a  clause  forbidding  it.*  A  mere  attempt  to  assign,  not 
carried  out,  will  not  avoid  the  policy.*  Nor  does  the  prohibition  apply  to  an 
equitable  assignment,5  nor  to  one  made  without  consent  and  afterwards 


Mul.  F.  Ins.  Co.,  r  Hill  (N.  Y.)  497,  3  Hill  (N. 
Y.)  508;  Cromwell  v.  Brooklyn  F.  Ins.  Co.  iq 
Baib.  (N.  Y.)  227.  '  Jy 

North  Carolina.  —  Biggs  v.  Insurance  Co., 
88  N.  Car.  141 ;  Sossaman  v.  Pamlico  Bank- 
ing, etc.,  Co.,  78  N.  Car.  145. 

Ohio.  —  Walker  v.  Firemen's  Ins.  Co.,  2 
Handy  (Ohio)  256. 

Pennsylvania.  —  Olyphant   Lumber   Co.  v 
People's    Mut.   Live   Stock  Ins.  Co.,  4  Pa. 
Super.  Ct.  Rep.  100;  Ferree  v.  Oxford  F.,  etc. 
Ins.,  etc.,  Co.,  67  Pa.  St.  373,  8  Phila. '  (Pa.) 
S12. 

Tennessee.  —  Pennebaker  v.  Tomlinson  1 
Tenn.  Ch.  598. 

West  Virginia.  —  Stolle  v.  ./Etna  F.  &  M. 
Ins.  Co.,  10  W.  Va.  546,  27  Am.  Rep.  593. 

1.  Such  Stipulations  Strictly  Construed.  — 
Washington  F.  Ins.  Co.  v.  Kelly,  32  Md.  422, 
3  Am.  Rep.  149;  Lazarus  v.  Commonwealth 
Ins.  Co.,  5  Pick.  (Mass.)  76;  Cromwell  v. 
Brooklyn  F.  Ins.  Co.,  39  Barb.  (N.  Y.)  227; 
Courtney  v.  New  York  City  Ins.  Co.,  28  Barb.' 
<N.  Y.)  116;  Pennebaker  v.  Tomlinson,  r 
Tenn.  Ch.  598. 

2.  Stipulation  Available  to  Insurer  Only.  — 
Leinkauf  v.  Caiman,  110  N.  Y.  50. 

3.  Clause  Covers  Effectual  Assignments  Only.  

Lazarus  v.  Commonwealth  Ins.  Co.,  5  Pick. 
(Mass.)  76;  Griffey  v.  New  York  Cent.  Ins! 
Co.,  100  N.  Y.  417,  53  Am.  Rep.  202. 

Where  a  policy  provides  that  "  the  interest 
of  the  assured  in  this  policy  is  not  assignable 
•without  the  consent  of  the  said  company  in 
writing;  and  in  case  of  any  transfer  or  termi- 
nation of  the  interest  of  the  assured,  either  by 
sale  or  otherwise,  without  such  consent,  this 
policy  shall  thenceforth  be  void  and  of  no 
effect,"  the  interest  referred  to,  the  transfer  of 
which  avoids  the  policy,  is  the  interest  of  the 
assured  in  the  policy  and  a  transfer  of  the 
policy  terminates  the  insurance  interest. 
Smith  v.  Saratoga  County  Mut  F.  Ins  Co  1 
Hill  (N.  Y.)  497,  3  Hill  (N.  Y.)  508. 

4.  Mere  Attempt  to  Assign.  —  Smith  v.  Mon- 
mouth Mut.  F.  Ins.  Co.,  50  Me.  96;  Manley  v. 
Insurance  Co.  of  North  America,  1  Lans.  (N.' 
Y.)  20. 

5.  Equitable  Assignments.  —  Cromwell  v. 
Brooklyn  F.  Ins.  Co.,  39  Barb.  (N.  Y.)  227'; 
Pennsylvania  Ins.  Co.  v.  Phoenix  Ins.  Co.  71 
Pa.  St.  31.  ' 

Illustration.  —  In  Cromwell  v  Brooklyn  F. 
Ins.  Co.,  39  Barb.  (N.  Y.)  227,  the  policy  had 
the  usual  provision  against  assignment.  It 
appeared  that  the  purchaser  of  property  had 
agreed  to  insure  for  the  benefit  of  his  vendor 
and  to  assign  the  policy  for  his  security,  but 


after  procuring  such  insurance  failed  to  assign 
the  polic>.    It  was  held  that  the  policy  was 
not  avoided.    Emott,  J.,  said :    "  The  effect  of 
a  breach  of  this  condition,  that  is  of  an  assign- 
ment of  the  interest  of  the  assured  without 
consent,  is  to  avoid  the  policy  and  not  merely 
the  assignment.    Smith  v.  Saratoga  County 
Mut.  F.  Ins.  Co.,  1  Hill  (N.  Y.)  497.    If  the 
condition  is  broken  there  can  be  no  recovery 
upon  the  policy  by  any  one.    Such  clauses 
and  conditions  in  policies  of  insurance  have 
been  upheld    by    the  courts,  as  within  the 
power  of  parties  to  make  and  a  part  of  their 
contract  when  made.    They  have  not,  how- 
ever, been  liberally  construed,  and  insurers 
are    required    to    bring   themselves  strictly 
within  them  in  order  to  avail  themselves  of 
their  protection.    *    *    *    In  the  present  case 
there  has  certainly  been  no  formal  or  legal 
assignment   of   the   policy   by  Eichenlaube. 
The  condition  under  which  this  defense  is 
made  forbids  any  assignment  of  the  interest 
of  the  assured  in  the  policy  by  sale  or  other- 
wise, and  any  assignment  of  the  policy  with- 
out  the   consent   of   the    defendants.  The 
contract   between   Chesley  and  Eichenlaube 
bound  the  latter  to  assign  his  interest  in  the 
policy  as  security  for  the  payment  of  the  un- 
paid purchase  money  of  the  premises.  We 
have  a  right  to  assume  that  if  such  an  assign- 
ment had  been   made,  it  would  have  been 
made  in  conformity  with  the  terms  of  the  pol- 
icy, and  the  consent  of  the  company  would 
have  been  obtained  to  it  in  due  season.  The 
contract  between  these  parties  was  for  a  legal 
and  not  an  illegal  act;  it  was  for  a  valid  and 
sufficient  assignment,  and  of  course  it  implied 
that   the   assent  of  the  insurance  company 
should  be  duly  obtained  to  a  formal  assign- 
ment of  the  policy  when  made.  Eichenlaube, 
however,  never  made  any  assign ment  of  the 
policy,  or  of  his  interest,  to  Chesley  or  to  the 
plaintiff.    All  that  he  did  was  done  before  the 
policy  was  made,  and  that,  as  we  have  seen, 
was  to  agree  to  procure  a  policy  of  insurance, 
and  to  make  a  due  and  valid  assignment  of 
that  policy  to  his  creditor.    If  this  operated  as 
an  assignment  of  the  future  policy,  rendering 
it  void,  it  may  not  be  easy  to  see  how  the  in- 
surance could  in  any  event  be  sustained,  since 
before  the  policy  was  executed  no  consent 
could  be  had  to  its  assignment.    The  doctrine 
of  the  defendants  pressed  to  its  logical  results 
would  avoid  the  policy  before  it  was  issued, 
and  that  irretrievably." 

Parol  Agreement  to  Assign.  —  Wheeling  F.  & 
M.  Ins.  Co.  v.  Morrison,  11  Leigh  (Va.)  367,  36 
Am.  Dec.  385. 
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ratified  by  the  insurer.1 

M  Deposit  or  Pledge  of  Policy.  —  A  deposit  on  pledge  of  the  policy  as  collat- 
eral security  does  not  fall  within  the  provision  against  assignment  without 
the  consent  of  the  insurer  2  unless  it  forbids  assignment  in  whole  or  in  part,3 
since  the  interest  of  the  insured  is  not  divested.4  Thus  the  rule  is  inappli- 
cable to  a  deposit  with  the  grantee  5  or  mortgagee  6  of  the  premises,  or  with 
the  payee  of  the  policy.7 

cc  Assignment  for  Benefit  of  Creditors  or  in  Bankruptcy.  —  A  general  assign- 
ment by  a  debtor  of  all  his  property  for  the  benefit  of  his  creditors  operates 
as  an  assignment  of  the  policy  within  the  prohibitory  clause,8  though  there  is 
contrary  authority.9  But  a  transfer  of  the  policy  under  bankruptcy  proceed- 
ings seems  not  to  fall  within  the  prohibition,  the  rule  being  based  upon  the 
grounds  of  public  policy.10  And  even  an  assignment  for  creditors  including 
"  all  policies  of  insurance  "  will  not  avoid  a  policy  in  the  possession  of  the 
assignor's  agent  and  subject  to  a  lien  of  the  latter.11 

dd.  Policy  Payable  to  Third  Party.  —  When  the  policy  is  made  payable  to  a 
third  party,  delivery  thereof  to  the  payee  will  not  constitute  an  assignment 
within  the  prohibition,13  nor  will  an  assignment  to  such  party.13  So  an  order 
indorsed  on  the  policy  making  it  payable  to  a  third  party  will  not  avoid  the 

policy.14  , 

ee.  Agreement  that  Another  Have  Benefit  of  Policy.  —  An  agreement  with  a 
carrier  that  it  shall  have  the  benefit  of  the  insurance  on  the  goods  while  in 
transit  on  its  lines  does  not  infringe  the  prohibition,  as  it  is  merely  a  collateral 
agreement  with  the  carrier,  and  the  insured  still  retains  his  policy  and  his 
interest.15    So  an  agreement  with  the  mortgagee  that  he  shall  have  the  benefit 


When  Such  Contract  Is  Not  Carried  Out. — 
Smith  v.  Monmouth  Mut.  F.  Ins.  Co.,  50 
Me.  96. 

Agreement  to  Hold  Policy  for  Benefit  of  Another. 

—  An  agreement  to  hold  a  policy  for  the 
■benefit  of  another  does  not  avoid  it  under  the 
provision  against  assignment.  Washington 
F.  Ins.  Co.  v.  Kelly,  32  Md.  421,  3  Am.  Rep.  149- 

1.  Effect  of  Subsequent  Ratification  by  Company. 

—  Gould  v.  Dwelling-House  Ins.  Co.,  134  Pa. 
St.  570,  19  Am.  St.  Rep.  717. 

2.  Deposit  as  Collateral  Not  an  Assignment  — 
United  States.  —  True  v.  Manhattan  F.  Ins. 
Co.,  26  Fed.  Rep.  83. 

Missouri.  —  Ellis  v.  Kreutzinger,  27  Mo.  311, 
72  Am.  Dec.  270;  Bidwell  v.  St.  Louis  Floating 
Dock,  etc.,  Ins.  Co.,  40  Mo.  42. 

New  York.  —  Mahr  v.  Bartlett,  53  Hun  (N. 
Y.)  388;  Griffey  v.  New  York  Cent.  Ins.  Co., 
100  N.  Y.  417,  53  Am.  Rep.  202. 

Pennsylvania.  —  Pennsylvania  Ins.  Co.  v. 
Phcenix  Ins.  Co.,  71  Pa.  St.  31. 

As  to  What  Constitutes  a  Pledge  of  Policy,  see 
Russ  v.  Waldo  Mut.  Ins.  Co.,  52  Me.  187. 

3.  Contra,  Where  Partial  Assignment  Forbidden. 

—  Ferree  v.  Oxford  F.,  etc.,  Ins.,  etc.,  Co.,  67 
Pa.  St.  373. 

4.  True  v.  Manhattan  F.  Ins.  Co.,  26  Fed. 
Rep.  83;  Griffey  v.  New  York  Cent.  Ins.  Co., 
100  N.  Y.  417. 

When  Policy  Is  Delivered  to  Assignee  of  Mort- 
gagee.—  Sun  Fire  Office  v.  Fraser,  5  Kan. 
.A  pp.  63. 

5.  Deposit  of  Policy  for  Alienee  of  Property.  — 

A  sale  of  property  and  deposit  of  policy  for 
the  alienee  does  not  avoid  the  policy  as  an  as- 
signment. Pierce  v.  Nashua  F.  Ins.  Co.,  50 
N.  H.  297,  9  Am.  Rep.  235. 


6.  Deposit  of  Policy  with  Mortgagee.  — Penn- 
sylvania Ins.  Co.  v.  Phcenix  Ins.  Co.,  71  Pa. 
St.  31. 

7.  Assignment  to  Payee  for  Security.  —  Newman 
v.  Springfield  F.  &  M.  Ins.  Co.,  17  Minn.  123. 

8.  General  Assignment  for  Creditors. —  Dube 
v.  Mascoma  Mut.  F.  Ins.  Co.,  64  N.  H.  527. 
See  to  the  same  effect,  Dey  v.  Poughkeepsie 
Mut.  Ins.  Co.,  23  Barb.  (N.  Y.)  623;  Hazard  v. 
Franklin  Mut.  F.  Ins.  Co.,  7  R-  I-  429- 

9.  A  general  assignment  of  one's  personal 
property  in  trust  for  the  benefit  of  creditors  is 
not  within  the  prohibition.  People  v.  Beigler, 
1  Hill  &  D.  Supp.  (N.  Y.)  133- 

When  Policy  Is  Held  by  Third  Party.  —  Lazarus 
v.  Commonwealth  Ins.  Co.,  5  Pick.  (Mass.)  76. 

10.  Transfer  under  Bankruptcy  Proceedings.  — 
Appleton  Iron  Co.  v.  British  American  Assur. 
Co.,  46  Wis.  23.  In  an  opinion  on  a  rehearing 
of  the  same  case  Ryan,  C.  J.,  conceded  that 
"  there  are  highly  respectable  authorities  "  to 
the  contrary,  probably  referring  to  cases  which 
hold  that  a  bankruptcy  proceeding  is  a  breach 
of  the  alienation  clause.  See  infra,  this  title, 
Prohibitions  and  Exceptions  —  Alienation  and 
Incumbrance.  See  also  Starkweather  v.  Cleve- 
land Ins.  Co.,  2  Abb.  (U.  S.)  67. 

11.  Assignment  Where  Policy  Is  in  Hands  of 
Agent  Claiming  Lien.  —  Lazarus  v.  Common- 
wealth Ins.  Co.,  5  Pick.  (Mass.)  76. 

12.  Delivery  to  Payee  Not  an  Assignment. — Sun 
Fire  Office  v.  Fraser,  5  Kan.  App.  63. 

13.  Newman  v.  Springfield  F.  &  M.  Ins.  Co., 
17  Minn.  123. 

14.  Minturn  v.  Manufacturers'  Ins.  Co.,  10 
Gray  (Mass.)  501. 

15.  Jackson  Co.  v.  Boylston  Mut.  Ins.  Co., 
139  Mass.  508,  52  Am.  Rep.  728. 
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of  the  insurance  is  not  a  breach  of  the  clause.1 

(cj  Consent  to  the  Assignment  —  aa.  Conditions  of  Obtaining  Consent  Must  Be. 
Observed.  —  The  conditions  or  stipulations  of  the  policy  with  regard  to  secur- 
ing the  assent  of  the  insurer  to  an  assignment  are  generally  sustained  by  the 
courts,  though  a  literal  compliance  with  them  is  not  always  required.2  The 
insurer  need  not  affirm  nonassent  to  the  assignment;  the  duty  of  procuring 
consent  rests  upon  the  insured,  and  if  he  fails  in  his  efforts  or  neglects  to 
comply  with  the  essential  requirements,  the  contract  is  at  an  end  by  force  of 
its  own  terms.3 

bb.  Form  or  Manner  of  Giving  Consent  —  What  Is  Sufficient  Consent  Generally.  —  In 
the  absence  of  stipulations  to  the  contrary,  consent  may  be  given  by  any 
method  which  the  insurer  leads  the  insured  to  consider  sufficient.4  Thus 
consent  may  be  given  orally  5  or  indorsed  on  the  policy,6  in  which  case  the 
indorsement  may  be,  "  This  policy  to  inure  to  the  benefit  of  *'  the  assignee,7  or 
merely,  "  Loss,  if  any,  payable  to"  the  assignee  ;  8  or  the  consent  may  be 
expressed  in  a  separate  paper  9  or  even  in  a  letter  10  or  upon  the  books  of  the 
company.11  And  the  writing  may  merely  recite  that  the  policy  shall  remain 
good.12 

Facts  Held  Not  to  Show  Consent.  —  But  consent  of  the  insurer  to  assignment  is 
not  afforded  by  merely  promising  to  indorse  it  when  the  policy  is  presented  if 
this  is  never  done,13  nor  by  issuing  the  policy  after  the  applicant  expresses  a 
wish  to  assign.14 

Written  Consent  Required. —  When  the  policy  requires  the  written  consent  of 
the  company  to  an  assignment  such  provision  must,  as  a  rule,  be  strictly 


1.  Prows  v.  Ohio  Valley  Ins.  Co.,  2  Cine. 
Super.  Ct.  Rep.  14. 

2.  Conditions  in  Policy  as  to  Consent  Upheld.  — 

Gould  v.  Pairons'  Androscoggin  Mut.  F.  Ins. 
Co.,  76  Me.  298;  Loring  v.  Manufacturers' 
Ins.  Co.,  8  Gray  (Mass.)  28;  Hale  v.  Mechan- 
ics' Mut.  F.  Ins.  Co.,  6  Gray  (Mass.)  169,  66 
Am.  Dec.  410;  Girard  F.  &  M.  Ins.  Co.  v. 
Hebard,  95  Pa.  St.  45. 

3.  Effect  of  Insured's  Failure  to  Procure  Con- 
sent. —  New  v.  German  Ins.  Co.,  5  Ind.  App.  83. 

In  Girard  F.  &  M.  Ins.  Co.  v.  Hebard,  95 
Pa.  St.  45,  the  policy  required  that  before  the 
property  insured  could  be  transferred  or  con- 
veyed, or  the  policy  assigned,  the  consent  of 
the  insurer  indorsed  thereon  in  writing  should 
be  obtained.  The  insured  gave  notice  of  the 
assignment  to  the  company,  but  the  latter 
gave  neither  consent  nor  notice  of  the  fact. 
It  was  held  that  the  assignment  was  not  valid. 

If  the  charter  of  the  company  provides  that 
though  a  sale  of  the  property  shall  avoid  the 
policy,  such  sale  may  be  ratified  by  the  com- 
pany within  thirty  days,  the  sale  has  the  effect 
of  making  the  policy  voidable  at  the  election 
of  the  company.  Grant  v.  Eliot,  etc.,  Mut.  F. 
Ins..  Co.,  75  Me.  196. 

4.  Any  Method  of  Consent  in  Absence  of  Stipula- 
tion Sufficient.  —  Moffitt  v.  Phenix  Ins.  Co.,  11 
Ind.  App.  233,  where  the  court  said:  "  In 
assigning  a  policy,  any  method  of  assent 
which  the  insurer  leads  the  assured  to  con- 
sider sufficient  is  all  that  is  required."  See 
also  Shearman  v.  Niagara  F.  Ins.  Co.,  2 
Sweeny  (N.  Y.)  470;  Fogg  v.  Middlesex  Mut. 
F.  Ins.  Co.,  10  Cush.  (Mass.)  337. 

5.  Oral  Assent  Good.  —  Moffitt  v.  Phenix  Ins. 
Co.,  11  Ind.  App.  233;  Amazon  Ins.  Co.  v. 
Wall,  31  Ohio  St.  628,  27  Am.  Rep.  533. 

6.  Assent  Indorsed  on  Policy. —  New  Orleans 
Ins.  Assoc.  v.  Holberg,  64  Miss.  51. 


7.  A  Memorandum  Written  on  the  Policy  that 
"  This  policy  to  inure  to  the  benefit  of  C," 
the  assignee,  is  sufficient.  Buchanan  v.  Ex- 
change F.  Ins.  Co.,  61  N.  Y.  26. 

8.  Indorsement  of  Loss  to  Be  Payable  to  As- 
signee.—  Keeler  v.  Niagara  F.  Ins.  Co.,  16 
Wis.  523,  84  Am.  Dec.  714. 

9.  Consent  Written  on  Separate  Paper.  —  The 
approval  and  consent  of  the  insurance  com- 
pany written  on  a  separate  piece  of  paper  and 
attached  to  the  policy  is  sufficient  to  bind  the 
company.  Pennsylvania  Ins.  Co.  v.  Bowman, 
44  Pa.  St.  89. 

10.  Consent  Stated  in  a  Letter.  —  Thus  a  letter 
from  the  company  consenting  that  the  policy 
remain  in  full  force  and  shall  not  be  avoided 
in  consequence  of  the  sale  to  assignee  is 
sufficient  assent  to  the  assignment.  San- 
ders v.  Hillsborough  Ins.  Co.,  44  N.  H. 
238. 

11.  Entry  upon  Books  of  Company  by  Secretary. — 

Griswold  v.  American  Cent.  Ins.  Co.,  70  Mo. 
654. 

12.  Where  Company  Agrees  that  Policy  Shall 
Remain  "Good."  —  Bodle  v.  Chenango  County 
Mut.  Ins.  Co.,  2  N.  Y.  53,  where  the  following 
expression  of  consent  was  approved:  "Che- 
nango Co.  Mutual  Ins.  Co.  Office,  May  26, 
1841.  The  consent  of  this  company  is  given 
that  policy  No.  2396,  to  Jonathan  Bodle,  shall 
remain  good,  to  wit:  $600  on  dwelling  house 
and  $600  on  store  to  Jonathan  Bodle,  and  $1400 
on  goods  to  J.  Bodle  &  Son,  as  requested  in 
notice  dated  May  15,  1841." 

13.  Promising  to  Indorse  Policy  Never  Presented. 
—  Equitable  Ins.  Co.  v.  Cooper,  60  111.  509. 
See  also  Shuggart  v.  Lycoming  F.  Ins.  Co.,  55 
Cal.  408. 

14.  Issuance  to  Applicant  Expressing  Wish  to 

Assign.  —  Smith  v.  Saratoga  Countv  Mut.  F. 
Ins.  Co.,  3  Hill  (N.  Y.)  508. 
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complied  with,  and  parol  consent  will  not  suffice.1  But  the  indorsement  of 
the  assignment  upon  the  policy  by  the  insured,  attested  by  the  local  agent  is 
sufficient.*    So  the  attestation  of  the  secretary  of  the  company  is  binding. 

Indorsement  of  Consent  Required.  —  When  the  consent  of  the  insurance  company 
to  the  assignment  is  required  to  be  indorsed  in  writing  on  the  policy,  such 
indorsement  must  usually  be  secured.4  But  indorsement  on  a  separate  paper 
will  suffice,5  and  in  some  cases  it  has  been  held  that  if  the  company's  agent 
knows  of  such  assignment  and  consents  thereto,  nothing  more  is  needed 
But  a  mere  promise  by  an  agent  to  make  the  necessary  indorsement  upon  the 
policy  if  the  holder  will  bring  the  policy  to- him  for  that  purpose  is  not 
sufficient.7  „ 

Mere  Notice  to  insurance  Company.  —  Nor  is  a  mere  notice  to  the  company  suffi- 
cient, even  though  no  disapproval  is  expressed.8 

cc.  By  What  Officer  Consent  May  Be  Given  —  Authority  of  President  or  Secretary  Pre, 

snmed.  In  the  absence  of  provisions  to  the  contrary,  the  authority  of  the 

president  9  or  secretary  10  to  consent  to  an  assignment  will  be  presumed. 

When  Consent  of  Agent  is  Sufficient.  —  So  consent  given  by  the  local  agent  of  the 
company  at  the  place  of  insuring,11  or  by  the  agent  who  took  the  application, 
is  sufficient  in  the  absence  of  a  contrary  provision  in  the  policy,  for  the  powers 
of  insurance  agents  are  presumed  to  be  co-extensive  with  the  business 
intrusted  to  their  care  and  may  not  be  narrowed  by  restrictions  or  limitations 
not  communicated  to  the  parties  dealing  with  them.13  But  there  are  some 
•  cases  holding  that  a  mere  soliciting  agent  of  the  insurer  is  without  authority 
to  consent  to  the  assignment.14    And  of  course  the  local  agent  cannot  bind 


1.  Cannot  Show  Parol  Consent.  —  Minturn  v. 
Manufacturers'  Ins.  Co.,  io  Gray  (Mass.)  501. 

2.  Attestation  by  Local  Agent  Sufficient.  —  In 

New  Orleans  Ins.  Assoc.  v.  Holberg,  64  Miss. 
51,  the  insurer  sold  his  stock  of  goods  and 
assigned  his  policy  by  a  written  indorsement 
thereon,  the  indorsement  being  attested  by 
the  agent  of  the  insurance  company  by  whom 
the  policy  was  issued  and  who  knew  of  the 
sale  of  the  goods.  It  was  held  that  there  was 
a  sufficient  compliance  with  a  condition  in  the 
policy  declaring  it  void  if  assigned  without 
the  written  assent  of  the  company. 

3.  Attestation  of  Secretary.  —  Conover  v.  Mu- 
tual Ins.  Co  ,  1  N.  Y.  290;  Smith  v.  Saratoga 
Mut.  F.  Ins.  Co.,  3  Hill  (N.  Y.)  508. 

4.  Indorsement  Required.  —  Loring  v.  Manu- 
facturers' Ins.  Co.,  8  Gray  (Mass.)  28. 

Indorsement  of  Words  "  Transfer  "  and  "  Loss,  if 
Any,  Payable  to  B."  —  Batchelor  v.  People's  F. 
Ins.  Co.,  40  Conn.  56. 

5.  Consent  of  Company  May  Be  Written  on 
Separate  Slip.  —  Pennsylvania  Ins.  Co.  v.  Bow- 
man, 44  Pa.  St.  89. 

6.  Consent  of  Agent.  —  Fire  Ins.  Assoc.  v. 
Miller,  2  Tex.  App.  Civ.  Cas.,  §  332;  Man- 
chester v.  Guardian  Assur.  Co.,  151  N.  Y.  88. 
See  also  German  American  Ins.  Co.  v.  Sand- 
ers, 17  Ind.  App.  134.  But  see  Shuggart  v. 
Lvcoming  F.  Ins.  Co.,  55  Cal.  408. 

7.  Agents'  Promisa  to  Indorse. —  Equitable 
Ins.  Co.  v.  Cooper,  60  111.  509.  See  also  Shug- 
gart v.  Lycoming  F.  Ins.  Co.,  55  Cal.  408. 

8.  Mere  Notice  to  Company.  —  Girard  F.  &  M. 
Ins.  Co.  v.  Hebard,  95  Pa.  St.  45. 

9.  President.  —  Sanders  v.  Hillsborough  Ins. 
Co.,  44  N.  H.  238;  Conover  v.  Mutual  Ins. 
Co.,  1  N.  Y.  290.  See  Phillips  v.  Merrimack 
Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.)  350. 

10.  Secretary,  —  Buchanan  v.  Exchange  F. 
Ins.  Co.,  61  N.  Y.  26. 


It  is  to  be  presumed  that  the  secretary  acts 
under  the  instructions  of  the  president  and 
directors.  The  company  cannot  resist  pay- 
ment for  want  of  proper  consent  unless  it  can 
show  an  express  prohibition  upon  the  secre- 
tary to  bind  it.  New  England  Marine  Ins. 
Co.  v.  De  Wolf,  8  Pick.  (Mass,)  56. 

11.  Consent  of  Local  Agent  at  Place  of  Insuring. 
—  Breckinridge  v.  American  Cent.  Ins.  Co., 
87  Mo.  62,  the  court  saying:  "  It  is  but  in 
accordance  with  the  presumption  of  the  usual 
and  orderly  course  of  business,  to  presume 
that  the  fact  of  the  assignment  and  approval 
were  communicated  by  the  agents  to  their 
company,  and  no  disapproval  by  the  company 
of  the  act  appearing,  it  will  be  presumed  that 
the  company  approved  the  act  of  their  agents. 
Long  v.  Joplin  Min.,  etc.,  Co.,  68  Mo.  422,  and 
cases  cited."  See  also  Amazon  Ins.  Co.  v. 
Wall,  31  Ohio  St.  628,  27  Am.  Rep.  533;  Wil- 
son v.  Genesee  Mut.  Ins.  Co.,  16  Barb.  (N.  Y.) 

12.  Consent  by  Agent  Who  Took  Application.  — 

Chauncey  v.  German  American  Ins.  Co.,  60 
N.  H.  428;  Pierce  v.  Nashua  F.  Ins.  Co.,  50 
N.  H.  297,  9  Am.  Rep.  235;  New  Orleans  Ins. 
Assoc.  v.  Holberg.  64  Miss.  51. 

13.  Breckinridge^.  American  Cent.  Ins.  Co., 
87  Mo.  62.  .  . 

14.  Soliciting  Agent  Excepted.  —  Thus  it  is  said 
that  a  mere  soliciting  agent,  who  did  not 
secure  the  insurance  in  question  and  who  was 
furnished  with  blank  applications  only,  which, 
when  fulfilled,  he  transmitted  to  the  home 
office  for  approval,  but  who  was  not  furnished 
with  blank  policies  with  power  to  pass  on  risks 
and  make  contracts  of  insurance,  had  no 
authority,  by  virtue  of  such  agency  merely,  to 
bind  the  company  by  indorsing  assent  on  the 
back  of  the  policy,  though  the  policy  required 
that  the  consent  of  the  company  should  be  so 
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the  company  where  the  policy  provides  terms  of  securing  consent  tvhich  could 
not  be  complied  with  by  him.1 

Stipulation  Requiring  Directors'  Consent.  —  When  the  policy  provides  that  it  shall 
be  void  upon  its  assignment  unless  the  consent  of  the  directors  is  secured, 
usually  nothing  short  of  this  will  suffice.2  But  if  the  secretary  or  other  agent 
of  the  directors  has  been  accustomed  to  give  consent  to  assignments,  such 
consent  will  be  binding  on  the  company.3 

Stipulation  Requiring  Secretary's  Consent.  —  Though  the  consent  of  the  secretary 
of  the  company  is  required  for  an  assignment,  the  consent  of  an  agent  who 
has  been  accustomed  to  approve  assignments  and  make  monthly  reports  of  ' 
them  to  the  company  on  blanks  furnished  for  that  purpose  will  be  sufficient  * 
unless  the  agent  is  himself  payee  of  the  policy.5 

dd.  Requirements  as  to  Time  of  Consent  and  Security  to  Be  Furnished.  —  The  poli- 
cies often  contain  special  provisions  with  regard  to  the  time  of  securing  the 
consent  of  the  insurer.6  So  provisions  concerning  the  assignee's  giving  secur- 
ity are  common.7  Both  stipulations  are  sustained  by  the  court,  and  consent 
may  be  required  to  precede  the  assignment.8  Where  the  policy  binds  the 
insurer  to  consent  to  an  assignment  if  requested  within  a  certain  time  after  sale 
of  the  insured  property,  consent  to  the  sale  must  first  have  been  given.9 

ee.  Consideration  for  Giving  Consent.  —  The  premium  for  the  unexpired  term 
to  which  the  insurance  company  becomes  entitled  is  a  sufficient  consideration 
for  its  consent  to  the  assignment,10  especially  where  the  assignee  agrees  to  pay 
the  premium.11 

ff.  Withdrawal  of  Consent.  —  When  an  assignment  has  once  received  the 
consent  of  the  insurer,  fairly  procured,  the  latter  cannot  withdraw  such  con- 
sent against  the  will  of  the  assignee.12 


indorsed.  Strickland  v.  Council  Bluffs  Ins. 
Co.,  66  Iowa  466.  See  also  Stringham  v.  St. 
Nicholas  Ins.  Co.,  4  Abb.  App.  Dec.  (N.  Y.) 
315;  Shuggart  v.  Lycoming  F.  Ins.  Co.,  55  Cal. 
408. 

Where  Broker  Not  Agent  of  Company.  —  Where 
the  broker  who  procures  the  policy  is  not  the 
agent  of  the  insurance  company  he  cannot  re- 
ceive notice  and  give  consent  to  the  transfer  or 
assignment  of  the  policy  by  virtue  of  the 
Maine  statute.  Richmond  v.  Phcenix  Assur. 
Co.,  88  Me.  105. 

When  Special  Power  in  Writing  Required. — 
See  Shuggart  v.  Lycoming  F.  Ins.  Co.,  55  Cal. 
408. 

1.  Where  Terras  as  to  Securing  Consent  Impliedly 
Exclude  Agent.  —  American  Ins.  Co.  v.  Gal- 
lagher, 50  Ind.  209;  Stringham  v.  St.  Nicholas 
Ins.  Co.,  4  Abb.  App.  Dec.  (N.  Y.)  315. 

In  the  first  of  these  cases  it  was  provided 
that  the  "  assignments  of  policies  must  be 
made  within  ten  days  after  the  sale  of  the 
property,  and  this  policy  sent  to  the  office  of 
the  company  forthwith  for  the  consent  of  the 
company,"  etc.  The  indorsement  of  the  as- 
signment was  made  by  the  assured  in  the 
presence  of  the  company's  agent,  who  had  full 
knowledge  of  the  alienation  of  the  property  to 
the  assignee.  The  agent  then  received  the 
policy,  but  did  not  secure  the  assent  of  the 
company,  and  it  was  held  that  such  agent  was 
not  authorized  to  assent  to  any  assignment. 

2.  Directors'  Consent  Required.  —  See  Illinois 
F.  Ins.  Co.  v.  Stanton,  57  111.  354;  Durar  v. 
Hudson  County  Mut.  Ins.  Co.,  24  N.  J.  L.  171 ; 
Conover  v.  Mutual  Ins.  Co.,  1  N.  Y.  290. 

3.  Secretary  Accustomed  to  Sign  Consent.  — 
Conover  v.  Mutual  Ins.  Co.,  I  N.  Y.  290. 
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4.  Agent  Accustomed  to  Approve  Assignments. 

—  Farmers'  Mut.  Ins.  Co.  v.  Taylor,  73  Pa. 
St.  342. 

5.  Contra  When  Agent  Is  Payee  of  Policy.  — 

Cascade  F.  &  M.  Ins.  Co.  v.  Journal  Pub.  Co., 
1  Wash.  452. 

6.  Time  of   Securing   Consent   Regulated.  — 

American  Ins.  Co.  v.  Gallagher,  50  Ind.  209; 
Dadmun  Mfg.  Co.  v.  Worcester  Mut.  F.  Ins. 
Co.,  11  Met.  (Mass.)  429;  Boynton  v.  Farmers' 
Mut.  F.  Ins.  Co.,  43  Vt.  256.  See  Illinois  F. 
Ins.  Co.  v.  Stanton,  57  111.  354. 

7.  Assignee  to  Give  Security.  —  Durar  v. 
Hudson  County  Mut.  Ins.  Co.,  24  N.  J.  L. 
171. 

8.  Manley  v.  Insurance  Co.  of  North 
America,  1  Lans.  (N.  Y.)  20. 

9.  When  Consent  to  Sale  of  Property  Must  Be 

Secured.  —  Home  Ins.  Co.  v.  Lindsey,  26  Ohio 

St.  348. 

10.  Premiums  for  Unexpired  Term  Sufficient  Con- 
sideration.—  Shearman  v.  Niagara  F.  Ins.  Co., 
46  N.  Y.  526;  North  British,  etc.,  Ins.  Co.  v. 
Gunter,  12  Tex.  Civ.  App.  598,  wherein  it  was 
said:  "  Appellant  also  insists  that  there  was 
no  consideration  for  the  transfer.  In  this  we 
do  not  concur.  The  time  for  which  the  pre- 
mium had  been  paid  had  not  expired.  By  the 
transfer  Gunter  was  led  to  believe  that  his 
property  was  insured,  and  the  assured  had  re- 
ceived payment  for  a  vacancy  clause.  This, 
we  think  constitutes  sufficient  consideration 
to  support  the  transfer." 

11.  When  Assignee  Agrees  to  Pay  the  Premium. 

—  Hughson  v.  Hardy,  62  Minn.  209. 

12.  Assent  Once  Given  Not  Withdrawable. — 
Grant  v.  Eliot,  etc.,  Mut.  F.  Ins.  Co.,  75  Me. 
196. 

Volume  XIII. 


Parties  to  the  Contract. 


FIRE  INSURANCE. 


Parties  by  Assignment, 


eo  Waiver  of  Consent  —  (ad)  Consent  May  Be  Waived.  —  Stipulations  in  the  policy 
rendering  it  void  in  case  of  assignment  without  the  consent  of  the  insurer, 
heino-  for  the  insurer's  benefit,  may  be  waived  by  it,  either  expressly  or  by 
imnhcation  1  So  provisions  relating  to  the  manner  and  form  of  securing  the 
consent  may  be  waived.2  After  having  once  elected  to  waive  a  forfeiture 
resulting  from  an  assignment  without  consent,  though  the  waiver  is  merely  by 
parol  the  insurer  cannot,  after  a  loss,  for  the  first  time  urge  forfeiture,3  and 
it  may  likewise  be  estopped  to  deny  the  authority  of  its  agents.  _ 

(J)  what  Constitutes  a  Waiver.  —  The  ordinary  rules  applicable  to  waiver  apply 
to  the  waiver  of  consent.  Thus  the  receipt  of  premiums  from  the  assignee 
or  the  payment  of  dividends  to  him  6  will  constitute  waiver  of  the  right  to 
obiect  to  the  absence  of  assent.  The  waiver  may  take  the  form  of  oral  con- 
sent in  response  to  oral  notice,7  or  it  may  occur  where  the  agent  prepares  the 
assignment  for  the  parties.8  _ 

tec)  What  Does  Not  Constitute  a  Waiver.  —  To  be  effective  a  waiver  must  be  inten- 
tional and  the  intention  cannot  be  predicated  upon  mere  acts  of  omission, 
such  as  failure  to  give  the  applicant  immediate  notice  of  refusal.9  So  a  mere 
promise  by  the  agent  to  indorse  consent  upon  the  policy  when  it  shall  be  pre- 
sented is  not  a  waiver  when  it  is  not  presented  until  after  loss.10 

(dd)  Stipulation  that  Agent  Cannot  Waive  Consent.  —  A  clause  providing  that  the 

agent  cannot  waive  conditions  which  require  the  insurer's  consent  to  an  assign- 
ment is  generally  enforceable,11  though  it  likewise  may  be  waived,1*  as  by  the 
secretary  of  the  company.13  The  clause  is  also  strictly  construed,  and  applies 
to  waiver  of  consent  alone,  and  not  to  forfeitures  on  account  of  the  transfer  of 
the  insured  property.14 

(2)  Equitable  Assignments  —  (a)  In  General  —  aa.  Equitable  Assignment  May  Exist 
Without  Legal.  — An  equitable  assignment  of  the  policy  may  exist  without  a 
legal  assignment.15    Thus  even  when  the  property  insured  is  not  transferred 


1.  Clause  Against  Assignment  May  Be  Waived. 

—  Manchester  F.  Assur.  Co.  v.  Glenn,  13  Ind. 
App.  365;  Moffittw.  Phoenix  Ins.  Co.,  11  Ind. 
App  233-  German  American  Ins.  Co.  v.  Sand- 
ers, 17  Ind.  App.  134;  Pennsylvania  Ins.  Co. 
v.  Bowman,  44  Pa.  St.  89;  Stolle  v.  .Etna  F.' 
&  M  Ins.  Co..  10  W.  Va.  546,  27  Am.  Rep. 
503  See  also  Pierce  v.  Nashua  F.  Ins.  Co.,  50 
N  H.  297,  9  Am.  Rep.  235;  Durar  v.  Hudson 
County  Mut.  Ins.  Co.,  24  N.  J.  L.  171.  _ 

2  Provisions  as  to  Form  of  Consent  Waivable. 

—  Manchester  F.  Assur.  Co.  v.  Glenn,  12 (Ind. 
App.  365;  German  American  Ins.  Co.  v.  Sand- 
ers, 17  Ind.  App.  134-      vt  T 

3.  Estoppel.  —  Pratt  v.  New  York  Cent.  Ins. 
Co.,  55  N.  Y.  505,  14  Am.  Rep.  304. 

4.  Estoppel  to  Deny  Agent's  Authority  to 
Waive.  —  Wachter  v.  Phoenix  Assur.  Co.,  132 
Pa.  St.  428,  19  Am.  St.  Rep.  600.  See  Mentz 
v.  Lancaster  F.  Ins.  Co.,  79  Pa-  St-  475- 

5  Receipt  of  Premiums  from  Assignee.  —  Buck- 
ley v.  Garrett,  47  Pa.  St.  204.  See  Viall  v. 
Genesee  Mut.  Ins.  Co.,  19  Barb.  (N.  Y.)  440. 

6.  Payment  of  Dividends  to  Assignee.  —  Combs 
v.  Shrewsbury  Mat.  F.  Ins.  Co.,  32  N.  J.  Eq. 
512. 

7.  Oral  Notice  and  Oral  Consent.  —  Momtt  v. 
Phoenix  Ins.  Co.,  11  Ind.  App.  233.  Compare 
German-American  Ins.  Co.  v.  Sanders,  17  Ind. 

App.  134-  ,    „  ,. 

8.  Agent  Preparing  Assignment  for  Parties.  — 

Where  the  agent  of  the  insurer,  with  knowl- 
edge of  all  the  facts,  prepared  an  assignment 
of  a  certain  interest  in  the  policy,  the  right  to 
insist  that  a  portion  of  the  policy  could  not  be 
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assigned  was  waived.    Manchester  F.  Assur. 
Co.  v.  Glenn,  13  Ind.  App.  365. 

9.  No  Intention  Predicable  from  Omission. — 

New  v.  German  Ins.  Co.,  5  Ind.  App.  83; 
Girard  F.  &  M.  Ins.  Co.  v.  Hebard,  95  Pa.  St. 
45;  Lett  v.  Guardian  F.  Ins.  Co.,  125  N.  Y.  82. 

10.  Agent's  Promise  to  Indorse  Consent.  —  Equi- 
table Ins.  Co.  v.  Cooper,  60  111.  509. 

But  when  the  agent  fails  to  carry  out  his 
parol  agreement  to  indorse  the  consent  of  the 
company,  there  is  a  waiver  of  the  necessity  of 
securing  such  consent.  German-American 
Ins.  Co.  v.  Sanders.  17  Ind.  App.  134. 

Waiver  by  Local  Agent  Who  Is  Beneficiary.  — 
See  Cascade  F.  &  M.  Ins.  Co.  v.  Journal  Pub. 
Co.,  1  Wash.  457- 

11.  Clause  that  Agent  Cannot  Waive  Conditions. 
—  Shuggart  v.  Lycoming  F.  Ins.  Co.,  55  Cal. 
408.  .  _ 

12.  Such  Clause  May  Be  Waived.  —  Phenix  Ins. 
Co.  v.  Hart,  149  I1L  5*3 

13.  Stolle  v.  .Etna  F.  &  M.  Ins.  Co.,  10  W. 
Va.  546,  27  Am.  Rep.  593- 

14.  Such  Clause  Strictly  Construed.  —  Benmng- 
hoff  v.  Agricultural  Ins.  Co.,  93  N.  Y.  495. 

15.  Equitable  Assignment  of  Policy.  —  Si  me  ral 
v  Dubuque  Mut.  F.  Ins.  Co.,  18  Iowa  319: 
Washington  F.  Ins.  Co.  v.  Kelly,  32  Md.  422, 
3  Am.  Rep.  149;  Gourdon  v.  Insurance  Co.  of 
North  America,  3  Yeates  (Pa.)  327;  Rousset  v. 
Insurance  Co.  of  North  America,  1  Binn  (Pa.> 
429.  See  also  Pierce  v.  Nashua  F.  Ins.  Co., 
50  N.  H.  297,  9  Am.  Rep.  235;  Powles  v. 
Innes,  11  M.  &  W.  10. 

No  Particular  Words  Necessary.  —  No  partic- 
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and  the  assignment  of  the  policy  is  not  assented  to  by  the  insurer,  an  assign- 
ment as  between  the  parties  to  it  will  be  upheld  in  equity  as  a  transfer  of  a 
•contingent  right  to  the  money.1  And  when  the  loss  happens,  the  assignee's 
right  becomes  a  vested  one.*  But  not  even  in  equity  can  an  assignment  be 
made  to  inure  to  the  benefit  of  the  assignee  when  it  constitutes  a  breach  of 
any  condition  of  the  policy,3  and  the  usual  requirement  that  the  policy  shall 
not  be  assigned  without  the  consent  of  the  company  applies  to  an  equitable 
assignment.4 

bb.  Rights  of  Equitable  Assignee.  —  The  assignee  under  an  equitable  assign- 
ment receives  the  policy  subject  to  all  the  rights,  equities,  and  liabilities 
existing  between  the  insurer  and  the  insured.5 

(b)  What  Constitutes  an  Equitable  Assignment  —  aa.  Deposit  of  Policy  as  Security.  — 
The  deposit  of  a  policy  of  insurance  with  a  creditor  of  the  insured  as  col- 
lateral security  gives  a  lien  on  the  proceeds  of  the  policy  which  is  binding 
upon  the  insurer,  the  insured,  and  all  who  have  notice  of  such  lien.6 

bb.  Executory  Contract  to  Assign.  —  An  agreement  between  the  insured  and 
the  assignee  that  the  former  will  assign  the  policy  to  him  constitutes  an  equi- 
table assignment.7 

cc.  Agreement  between  Vendor  and  Vendee.  —  When  a  purchaser  agrees  to  insure 
for  the  benefit  of  his  vendor  and  to  assign  the  policy  for  his  security,  but  fails 
to  assign,  the  agreement  operates  as  an  equitable  assignment  of  the  money 
but  not  of  the  policy.8  The  same  is  true  when  the  vendor  agrees  to  insure 
for  the  benefit  of  the  vendee  9  or  upon  the  vendor's  depositing  the  policy  with 


ular  form  of  words  is  necessary  to  constitute 
an  equitable  assignment,  but  there  must  at 
least  be  evidence  of  an  intention  to  appropri- 
ate the  fund.  Dickenson  v.  Phillips,  I  Barb. 
(N.  Y.)  454- 

1.  Assignment  of  Policy  Alone  Before  Loss  Up- 
held in  Equity.  —  Bergson  v.  Builders'  Ins.  Co., 

38  Cal.  541;  Wakefield  v.  Martin,  3  Mass.  558; 
Pennsylvania  Ins.  Co.  v.  Phoenix  Ins.  Co.,  71 
Pa.  St.  31. 

2.  Right  Vests  on  Loss.  —  Bergson  v.  Builders' 
Ins.  Co.,  38  Cal.  541.*' 

3.  Assignment  Constituting  Breach  of  Condition. 

—  Jecko  v.  St.  Louis  F.  &  M.  Ins.  Co.,  7  Mo. 
App.  308;  Bergson  v.  Builders'  Ins.  Co.,  38 
Cal.  541. 

4.  See  supra,  this  section,  What  Transfers 
Forbidden  by  Clause  Prohibiting  A ssignment. 

5.  Assignee  in  Equity  Takes  Subject  to  Equities. 

—  Bergson  v.  Builders'  Ins.  Co.,  38  Cal.  541; 
Baltimore  Ins.  Co.  v.  McFadon,  4  Har.  &  J. 
(Md.)  31;  Pennsylvania  Ins.  Co.  v.  Phoenix 
Ins.  Co.,  71  Pa.  St.  31;  Rousset  v.  Insurance 
Co.  of  North  America,  I  Binn  (Pa.)  429;  Gour- 
don  v.  Insurance  Co.  of  North  America,  3 
Yeates  (Pa.)  327;  Hobbs  v.  Memphis  Ins.  Co., 
1  Sneed  (Tenn.)  444. 

6.  Deposit  as  Collateral — California. — Bibend 
v.  Liverpool,  etc.,  F.,  etc.,  Ins.  Co.,  30  Cal.  79. 

Missouri.  —  Ellis  v.  Kreutzinger,  27  Mo. 
311,  72  Am.  Dec.  270;  Bidwell  v.  St.  Louis 
Floating  Dock,  etc.,  Co.,  40  Mo.  42. 

New  York.  —  Leinkauf  v.  Caiman,  110  N. 
Y.  50. 

Pennsylvania.  —  Wells  v.  Archer,  10  S.  &  R. 
(Pa.)  412,  13  Am.  Dec.  682;  Pennsylvania  Ins. 
Co.  v.  Phcenix  Ins.  Co.,  71  Pa.  St.  31. 

See  Godin  v.  London  Assur.  Co.,  1  Burr.  494. 

7.  Reed  v.  Lukens,  44  Pa.  St.  200,  84  Am. 
Dec.  425;  Cromwell  v.  Brooklyn  F.  Ins.  Co., 

39  Barb.  (N.  Y.)  227.    See  also  Dickenson  v. 


Phillips,  1  Barb.  (N.  Y.)  454,  and  cases  in  the 
following  note. 

An  Executory  Agreement  to  Insure  for  the  Benefit 
of  the  Mortgagee  gives  to  the  latter  an  equi- 
table lien  on  the  proceeds  of  the  insurance,  in 
case  of  loss.    Nichols  v.  Baxter,  5  R.  I.  491. 

But  the  mortgagee  is  entitled  only  to  have 
the  money  applied  to  rebuilding.  Thomas  v. 
Vonkapff,  6  Gill  &  J.  (Md.)  372. 

8.  Vendee  Agreeing  to  Insure  or  Assign  for 
Benefit  of  Vendor.  —  Cromwell  v.  Brooklyn  F. 
Ins.  Co.,  39  Barb.  (N.  Y.)  227. 

In  Carter  v.  Rockett,  8  Paige  (N.  Y.)  437, 
Chancellor  Walworth  expressed  the  opinion 
that  when  the  assured  had  made  an  agreement 
to  insure  for  the  protection  of  a  third  party 
having  an  interest  in  the  premises,  such  third 
party  might  acquire  a  lien  upon  the  insurance 
money  to  the  extent  of  his  interest.  Such  a 
lien  might  be  enforced  upon  such  an  agree- 
ment, against  the  debtor,  in  a  case  where  no 
equities  of  other  creditors  intervened,  although 
as  against  such  creditors  unequivocal  proof  of 
an  assignment  would  be  demanded.  See  also 
Dickenson  v.  Phillips,  1  Barb.  (N.  Y.)  454. 

Executory  Contract  Between  Vendor  and  Vendee. 
—  See  Reed  v.  Lukens,  44  Pa.  St.  200,  84  Am. 
Dec.  425. 

Sale  from  One  Partner  to  Another.  —  Kitts  v. 
Massasoit  Ins.  Co..  56  Barb.  (N.  Y.)  177. 

Sale  from  Husband  to  Wife.  —  Langdon  v. 
Minnesota  Farmers'  Mat.  F.  Ins.  Assoc.,  22 
Minn.  193. 

9.  Agreement  that  Policy  Should  Inure  to  Bene- 
fit of  Vendee.  —  Shotwell  v.  Jefferson  Ins.  Co., 
5  Bosw.  (N.  Y.)  247. 

Indorsement  of  Transfer  on  Policy.  -  -  See  Sher- 
man v.  Fair,  2  Spears  L.  (S.  Car.)  647. 

Parol  Agreement  to  Convey  and  Assign  to  Ven- 
dee.—  Wheeling  F.  &  M.  Ins.  Co.-'.  Morrison, 
11  Leigh  (Va.)  367,  36  Am.  Dec.  385. 
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the  vendee.1  t 

dd.  Agreement  to  Hold  Policy  for  Third  Party.  —  If  the  insured  agrees  to  hold 
the  policy  for  the  benefit  of  a  third  party,  the  latter  has  a  lien  on  the  proceeds 
and  may  recover  the  same  in  case  of  loss.2 

(3)  Interest  of  Assignee  —  (a)  In  Legal  Assignments.  —  In  order  to  recover  on 
an  assigned  policy  the  assignee  must  usually  have  an  insurable  interest,3 
though  there  are  cases  upholding  assignments  to  parties  without  such  interest 
by  consent  of  the  insurer  with  full  knowledge  of  the  facts.1  An  assignment 
of  the  policy  as  collateral  has  been  held  not  to  entitle  the  assignee  to  maintain 
an  action  thereon  if  it  appears  that  he  had  at  the  time  of  the  fire  no  insurable 
interest  in  the  policy.5 

(b)  In  Equitable  Assignments.  —  It  is  not  necessary,  in  an  equitable  assignment 
entitling  the  assignee  to  receive  whatever  the  assignor  may  recover,  that  the 
assignee  have  an  insurable  interest,®  and  where  the  policy  is  by  its  terms  7  or 
by  indorsement  8  made  payable  to  a  third  party,  the  latter  may  be  without 
interest  in  the  property. 

(c)  statement  of  Interest.  —  The  rule  which  requires  an  applicant  for  insurance 
to  set  forth  the  nature  of  his  interest  in  the  property  to  be  insured  does  not 
extend  to  assignments  of  policies  in  force.9  And  a  request  that  the  insurer 
consent  to  an  assignment  of  the  policy  is  a  sufficient  notice  to  it  that  the 
applicant  has  acquired  or  is  about  to  acquire  some  interest  in  the  property 
insured.10 


1.  Deposit  of  Policy  with  Vendee.  —  Pierce  v. 
Nashua  F.  Ins.  Co.,  50  N.  H.  297,  9  Am. 
Rep.  235;  Charleston  Ins.,  etc.,  Co.  v.  Neve,  2 
McMull.  L.  (S.  Car.)  237. 

2.  See  supra,  this  section,  What  Transfers 
Forbidden  by  Clause  Prohibiting  Assignment. 

Parol  Assignment  Without  Delivery  of  Policy. 
—  Combs  v.  Shrewsbury  Mut.  F.  Ins.  Co.,  32 
N.  J.  Eq.  512. 

Assignment  for  Benefit  of  Creditors  Without  De- 
livery. —  Spring  v.  South  Carolina  Ins.  Co.,  8 
Wheat.  (U.  S.)  268. 

3.  Insurable  Interest  Held  Necessary  for 
Assignee  —  Illinois.  —  New  England  F.  &  M. 
Ins.  Co.  v.  Wetmore,  32  111.  221. 

Maryland. — Citizens'  F.  Ins.,  etc.,  Co.  v. 
Doll,  35  Md.  90,  6  Am.  Rep.  360. 

New  Ha7>ipshire.  —  Cummings  v.  Cheshire 
County  Mut.  F.  Ins.  Co.,  55  N.  H.  457. 

New  Jersey.  —  Bayles  v.  Hillsborough  Ins. 
Co.,  27  N.  J.  L.  163. 

New  York.  —  Fowler  v.  New  York  Indemnity 
Ins.  Co.,  26  N.  Y.  422;  Peabody  v.  Washing- 
ton County  Mut.  Ins.  Co.,  20  Barb.  (N.  Y.) 
340;  Hooper  v.  Hudson  River  F.  Ins.  Co.,  17 
N.  Y.  424.  See  Hand  v.  Williamsburgh  City 
F.  Ins.  Co.,  57  N.  Y.  41. 

Tennessee.  —  Hobbs  v.  Memphis  Ins.  Co.,  I 
Sneed  (Tenn  )  444. 

Canada.  —  Todd  v.  Liverpool,  etc.,  Ins.  Co., 
20  U.  C.  C.  P.  523;  Miall  v.  Western  Ins.  Co., 
19  U.  C.  C.  P.  270. 

In  Hooper  v.  Hudson  River  F.  Ins.  Co.,  17 
N.  Y.  424,  Pratt,  J.,  said:  "  The  assignment 
of  the  policy,  in  order  to  be  of  any  benefit  to 
the  assignee,  must  be  accompanied  with  a 
transfer  of  some  kind  of  interest  in  the  sub- 
ject of  insurance  to  the  assignee." 

What  Interest  Sufficient.  —  See  Breckinridge 
v.  American  Cent.  Ins.  Co.,  87  Mo.  62; 
Waxahachie  First  Nat.  Bank  v.  Lancashire 
Ins.  Co.,  62  Tex.  461;  Hoyt  v.  Hartford  F. 
Jns.  Co.,  26  Hun  (N.  Y.)  416. 

4.  When  Company  Consents  to  Assignment  with 

13  C.  of  L.— 13 
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Full  Knowledge.  —  In  Blackburn  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  11  N.  Car.  821,  Clark,  J.,  said: 
"  It  is  true,  the  rule  is  that  a  policy  of  insur- 
ance against  fire  is  not  valid  if  taken  out  by 
or  if  assigned  to  one  who  has  no  interest  in 
the  property  insured.  But  here  the  defend- 
ants agreed  that  the  plaintiffs  might  execute 
this  assignment.  It  is  not  alleged  that  the 
companies  had  any  representations  made  to 
them,  in  order  to  procure  their  assent,  that  the 
assignee  had  an  interest  in  the  property,  and 
they  were  not  incapacitated  to  give  a  valid 
and  binding  assent.  That  under  such  circum- 
stances the  assignment  is  valid  and  binding  on 
the  companies  is  held  in  New  York  L.  Ins. 
Co.  v.  Flack,  3  Md.  341,  56  Am.  Dec.  748,  and 
is  noticed  in  Bibend  v.  Liverpool,  etc.,  F., 
etc.,  Ins.  Co.,  30  Cal.  78,  where  it  is  held  that 
an  assignment  of  this  character  is  regarded  in 
the  light  of  a  transfer  of  the  right  to  receive 
the  money  that  might  become  due  upon  the 
happening  of  a  loss.  Southern  Fertilizer  Co. 
v.  Reams,  105  N.  Car.  295." 

5.  Assignee  Without  Interest  of  Policy  as  Col- 
lateral.—  Bayles  v.  Hillsborough  Ins.  Co.,  27 
N.  J.  L.  163;  Peabody  v.  Washington  County 
Mut.  Ins.  Co.,  20  Barb.  (N.  Y.)  339. 

6.  Assignment  in  Equity  Effective  Without  In- 
terest.—  Bibend  v.  Liverpool,  etc.,  F.,  etc., 
Ins.  Co.,  30  Cal.  78;  Hooper  v.  Hudson  River 
F.  Ins.  Co.,  17  N.  Y.  424;  Southern  Fertilizer 
Co.  v.  Reams,  105  N.  Car.  283.  See  also  Miall 
v.  Western  Ins.  Co.,  19  U.  Ci  C.  P.  270. 

7.  Policy  Payable  to  Third  Party.  —  Southern 
Fertilizer  Co.  v.  Reams,  105  N.  Car.  283. 

8.  Policy  Indorsed  to  Third  Party.  —  Parks  v. 
Connecticut  Ins.  Co.,  26  Mo.  App.  511.  See 
also  Ellis  v.  Kreutzinger,  27  Mo.  314,  72  Am. 
Dec.  270. 

9.  Statement  of  Interest.  —  Lycoming  Ins.  Co. 
v.  Mitchell,  48  Pa.  St.  367;  Cumberland  Val- 
ley Mut.  Proection  Co.  v.  Mitchell,  48  Pa.  St. 
374- 

10.  Request  to  Assign  as  Notice.  —  Hooper  v. 
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(4)  Effect  of  Fraud  in  Assignment. — The  assignment  of  an  insurance 
policy  may  be  annulled  if  obtained  by  false  representations,  or  if  in  any  way 
fraud  enters  into  the  transaction,  as  where  a  colorable  transfer  is  made  to 
defraud  creditors  and  the  insurer  is  induced  to  consent,1  or  where  the  insured 
fraudulently  concealed  the  condition  of  his  title,2  or  where  the  assignment  was 
induced  by  fraud  on  the  part  of  the  company's  officers.3 

(5)  Assignment  After  Breach  of  Conditions  —  (a)  In  General.  —  Where  a  fire 
insurance  policy  contains  clauses  providing  that  it  shall  be  void  in  certain 
cases,  as  upon  alienation  or  incumbrance  of  the  property,  it  is  thereby  merely 
rendered  liable  to  forfeiture,  and  the  insurer  may  waive  a  forfeiture  resulting 
from  a  breach  of  such  conditions.4  If  an  assignment  takes  place  after  such 
breach,  it  has  been  held  that  the  assignee  becomes  a  party  to  the  conditions 
contained  in  the  original  policy;  and  if  the  breach  still  exists  at  the  time  of 
the  assignment,  the  assignee  cannot  recover  5  unless  the  insurer,  with  knowl- 
edge of  the  forfeiture,  consents  to  the  assignment  and  receives  a  new  consid- 
eration from  the  assignee,  for  this  will  amount  to  a  waiver.6  It  has  been  held, 
however,  by  high  authority,  that  there  may  be  an  estoppel  on  the  part  of  the 
insurer  to  assert  a  previous  breach  where  the  insurer  has  consented  to  the 
assignment,  although  he  had  no  knowledge  of  the  breach,  if  the  assignee  acted 
in  similar  ignorance  and  in  good  faith,  the  consent  of  the  insurer  under  such 
circumstances  operating  in  effect  as  a  statement  that  the  policy  was  a  sub- 
sisting contract  on  which  the  full  amount  was  due.7 

Where  the  Assignee  Has  Knowledge  of  the  Breach  and  Forfeiture,  it  seems  that  the  con- 
sent of  the  company  to  the  assignment  will  not  constitute  a  waiver.8 

(b)  Breach  of  Condition  Against  Assignment.  —  This  clause  is  for  the  insurer's  benefit, 
and  may  of  course  be  waived  by  it,9  and  where  such  assignment  is  made  the 


Hudson  River  F.  Ins.  Co.,  17  N.  Y.  424;  Wolfe 
v.  Security  F.  Ins.  Co.,  39  N.  Y.  49;  Shearman 
v.  Niagara  F.  Ins.  Co.,  46  N.  Y.  526. 

1.  Effect  of  Fraud  in  Transfer. —  Phenix  Ins. 
Co.  v.  Willis,  70  Tex.  12,  8  Am.  St.  Rep.  566. 

Assignment  to  Defeat  Creditors.  —  But  the 
vendee  of  properly  covered  by  a  policy  issued 
to  the  vendor  and  assigned  to  the  vendee  by 
him  may  maintain  an  action  upon  the  policy 
for  a  loss,  although  the  sale  may  appear  to 
have  been  made  with  the  intention  of  defraud- 
ing the  creditors  of  the  vendor.  Crafts  v. 
Union  Mut.  F.  Ins.  Co.,  36  N  H.  44. 

2.  Fraud  in  Concealing  Condition  of  Title.  — 
Home  Ins.  Co.  v.  Allen.  93  Ky.  270. 

3.  Fraud  by  Officers  of  Company.  —  Derricks. 
Lamar  Ins.  Co.,  74  111.  404.  See  also  Burn- 
ham  v.  Lamar  Ins.  Co.,  79  111.  160. 

4.  See  Pratt  v.  New  York  Cent.  Ins.  Co.,  55 
N.  Y.  505,  14  Am.  Rep.  304,  and  the  cases  in 
the  following  notes. 

5.  Assignee  Takes  Subject  to  Conditions  of  Orig- 
inal Policy.  —  Ellis  v.  State  Ins  Co.,  68  Iowa 
578,  56  Am.  Rep.  865;  Citizens'  F.  Ins.,  etc., 
Co.  v.  Doll,  35  Md.  89,  6  Am.  Rep.  360.  See 
also  Continental  Ins.  Co.  v.  Munns,  120  Ind.  30. 

But  Company  May  Waive  Conditions.  —  See  Hale 
v.  Union  Mut.  F.  Ins.  Co.,  32  N.  H.  295,  64 
Am.  Dec.  370. 

6.  When  Consent  a  Waiver.  —  Ellis  v.  State 
Ins.  Co.,  68  Iowa  57S,  56  Am.  Rep.  865,  where 
the  court  said:  "  It  may  be  conceded  that  if 
the  company  received  any  new  consideration 
with  knowledge  of  a  forfeiture,  that  would  be 
a  waiver  of  the  forfeiture.  No  insurance  com- 
pany should  take  the  money  of  the  insured  if, 
at  the  same  time,  il  intends  to  repudiate  the 
policy." 

Breach  Known  to  Local  Agent.  —  Where  the 


breach  was  known  to  the  local  agent  of  the  in- 
surance company,  but  he  failed  to  inform  the 
general  agent  thereof,  and  the  general  agent 
indorsed  the  company's  consent  to  the  assign- 
ment upon  the  policy,  it  was  held  that  the 
company  could  not  take  advantage  of  the 
breach  as  against  the  assignee.  Keeler  v. 
Niagara  F.  Ins.  Co.,  16  Wis.  523,  84  Am.  Dec- 
714. 

What  Constitutes  Notice  to  the  Company.  —  An 

assent  to  the  assignment  does  not  constitute 
notice  of  an  incumbrance  placed  upon  the  in- 
sured property  by  the  assignee  contrary  to 
conditions  of  the  policy.  German- American 
Bank  v.  Agricultural  Ins.  Co.,  8  Mo.  App.  401. 

7.  Ellis  v.  Insurance  Co.  of  North  America, 
32  Fed.  Rep.  646,  opinion  by  Brewer,  J.,  con- 
curred in  by  Love  and  Shiras,  JJ.  See  also 
Pratt  v.  New  York  Cent.  Ins.  Co.,  55  N.  Y. 
505,  14  Am.  Rep.  304. 

8.  No  Waiver  Where  Assignee  Has  Knowledge. 
—  In  Philadelphia  F.  Assoc.  v.  Fournoy,  84 
Tex.  632,  the  policy  was  assigned  to  parlies 
who  assigned  it,  with  the  consent  of  the  com- 
pany, to  the  appellee,  but  previous  to  the 
assignment,  the  original  insured  had  given  up 
possession  under  some  sort  of  conveyance  la 
third  parties,  which,  according  to  the  terms  of 
the  policy,  forfeited  it,  and  of  which  convey- 
ance and  forfeiture  the  appellee  had  knowl- 
edge. It  was  held  that  there  was  no  waiver 
of  the  forfeiture  by  the  consent  to  the  assign- 
ment. 

Obligation  of  Assignee  to  Know  Breach  of  Con- 
dition.—  See  Hale  v.  Union  Mut.  F.  Ins.  Co., 
32  N.  H.  295,  64  Am.  Dec.  370. 

9.  Insurer  May  Waive  Breach  of  Condition. 
Against  Assignment. —  Illinois  F.  Ins.  Co.  v. 
Stanton,  57  111.  354;  Hyatt  v.  Wait,  37  Barb. 
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policy  is  not  avoided,  but  is  merely  rendered  liable  to  forfeiture;  and  if  the 
insurer  not  only  fails  to  declare  it  forfeited  after  it  has  knowledge  of  the  trans- 
fer but  also  consents  to  such  transfer,  the  policy  will  remain  in  force.1  >  The 
result  is  the  same  if  the  insurer,  after  notice  of  such  transfer,  treats  the  assignee 
as  a  policy  holder,  for  it  will  be  estopped  to  deny  ratification.3 

(c)  Breach  of  Clause  Forbidding  Alienation.  —  Most  policies  now  contain  the  pro- 
vision that  they  shall  be  void  if  the  property  insured  is  sold  or  transferred  with- 
out the  consent  of  the  company;  and  although  the  operation  of  the  policy 
may  be  suspended  by  a  breach  of  this  clause,  yet  if  a  union  of  the  ownership 
of  the  property  and  the  interest  in  the  policy  subsequently  recurs  in  the 
assignee,  and  the  insurer  assents  thereto,  the  policy  again  becomes  effectual 
and  reattaches  to  the  property,  for  such  consent  amounts  to  a  new  agreement 
on  the  part  of  the  insurer  to  become  directly  answerable  upon  the  policy  to 
the  assignee.3  . 

(d)  Breach  of  Other  Conditions.  —  So,  in  general,  conditions  in  the  policy  whicn 
render  it  void  upon  the  happening  of  certain  events  may  be  waived  by  the 
insurer's  consent  to  an  assignment  with  knowledge  of  the  prior  breach  of  such 
conditions.*  This  rule  has  been  applied  after  breach  of  conditions  requir- 
ing sole  ownership,5  forbidding  levy  of  execution,6  declaring  suspension 
for  nonpayment  of  assessments,7  and  prohibiting  incumbrance 8  or  other 


(N.  Y.)  29;   Benninghoff  v.  Agricultural  Ins. 
Co.,  93  N.  Y.  4q5. 

1.  Waiver  —  Illinois.  —  Illinois   F.  Ins.  Co. 
v,  Stanton,  57  111.  354- 

New  York.  —  Hyatt  v.  Wait,  37  Barb.  (N. 
Y.)  29;  Benninghoff  v.  Agricultural  Ins.  Co., 
93  N.  Y.  495;  Pratt  v.  New  York  Cent.  Ins. 
Co.,  55  N.  Y.  505,  14  Am.  Rep.  304. 

Ohio.  —  Amazon  Ins.  Co.  v.  Wall,  31  Ohio 
St.  628,  27  Am.  Rep.  533- 

Pennsylvania.  —  Imperial  F.  Ins.  Co.  v. 
Dunham,  117  Pa.  St.  460,  2  Am.  St.  Rep.  686. 

Wisconsin.  —  Keeler  c.  Niagara  F.  Ins.  Co., 
16  Wis.  523,  84  Am.  Dec.  714. 

See  also  Sanders  v.  Hillsborough  Ins.  Co., 
44  N.  H.  238. 

Parol  Consent  to  Assignment  was  held  suffi- 
cient in  Pratt  v.  New  York  Cent.  Ins.  Co.,  55 
N.  Y.  505,  14  Am.  Rep.  304. 

2.  Treating  Assignee  as  Policy  Holder  After 
Notice.  —  Hyatt  v.  Wait  37  Barb.  (N.  Y.)  29. 

3.  Waiver  of  Breach  of  Condition  Against  Aliena- 
tion —  Michigan.  —  Hall  v.  Niagara  F.  Ins. 
Co.,  93  Mich.  184,  32  Am.  St.  Rep.  497- 

New  York.  —  Shearman  v.  Niagara  F.  Ins. 
Co.,  40  How.  Pr.  (N.  Y.  Super.  Ct.)  393, 
affirmed  in  46  N.  Y.  526;  Hooper  v.  Hudson 
River  F.  Ins.  Co.,  17  N.  Y.  424;  Buchanan  v. 
Exchange  F.  Ins.  Co.,  61  N.  Y.  26;  Wolfe  v. 
Security  F.  Ins.  Co.,  39  N.  Y.  49r;  Benninghoff 
v.  Agricultural  Ins.  Co.,  93  N.  Y.  495. 

Pennsylvania.  —  Imperial  F.  Ins.  Co.  v. 
Dunham,  117  Pa.  St.  460,  2  Am.  St.  Rep.  686. 

Rhode  Island.  —  Gilliat  v.  Pawtucket  Mut.  F. 
Ins.  Co.,  8  R.  I.  282,  91  Am.  Dec.  229. 

Texas.  —  North  British,  etc.,  Ins.  Co.  v. 
Gunter,  12  Tex.  Civ.  App.  598. 

Washington.  —  See  Cascade  F.  &  M.  Ins. 
Co.  v.  Journal  Pub.  Co.,  1  Wash.  452. 

Wisconsin.  —  Keeler  v.  Niagara  F.  Ins.  Co., 
16  Wis.  523,  84  Am.  Dec.  714- 

Power  Given  in  By-laws  of  the  Company.  — 
Where  the  company  has  power  under  its  by- 
laws to  ratify  and  confirm  an  assignment  in 
case  of  sale  or  alienation  of  the  insured  prop- 
erty, this  applies  only  to  policies  which  are 
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avoided  by  such  alienation  and  not  to  such  as 
were  originally  void.  Eastman  v.  Carrol 
County  Mut.  F.  Ins.  Co.,  45  Me.  307. 

4.  Consent  with  Knowledge  of  Breach  of  Other 
Conditions — Iowa.  —  Kimball  v.  Monarch  Ins. 
Co.,  70  Iowa  513. 

New  Hampshire.  —  Barnes  v.  Union  Mut.  F. 
Ins.  Co.,  45  N.  H.  21. 

New  York.  —  Pratt  v.  New  York  Cent.  Ins. 
Co.,  55  N.  Y.  505,  14  Am.  Rep.  304;  Shearman 
v.  Niagara  F.  Ins.  Co.,  40  How.  Pr.  (N.  Y. 
Super.  Ct.)  393,  affirmed  46  N.  Y.  526;  Benn- 
inghoff v.  Agricultural  Ins.  Co  ,  93  N.  Y.  495. 

Wisconsin.  —  Keeler  v.  Niagara  F.  Ins.  Co., 
16  Wis.  523,  84  Am.  Dec.  714. 

Canada. —  Hazzard  W.Canada  Agricultural 
Ins.  Co.,  39  U.  C.  Q.  B.  419- 

When  Assignment  Is  Made  Subject  to  Conditions 
in  Policy.  —  But  when  the  assignment  is 
allowed  subject  "  to  all  the  terms  and  condi- 
tions therein  mentioned,"  it  does  not  amount 
to  a  waiver  of  forfeiture.  Insurance  Co.  of 
North  America  v.  Garland,  108  111.  220. 

5.  Sole  Ownership  Required.  —  Rockford  Ins. 
Co.  v.  Williams,  56  111.  App.  338. 

6.  Breach  of  Provision  Against  Levy  of  Execu- 
tion.—  See  Steen  v.  Niagara  F.  Ins.  Co.,  89 
N.  Y.  315,  42  Am.  Rep.  297. 

7.  When  Risk  Is  Suspended  for  Nonpayment  of 
Assessments. —  In  Hale  v.  Union  Mut.  F.  Ins. 
Co.,  32  N.  H.  295,  64  Am.  Dec.  370,  the  in- 
sured, fourteen  months  after  the  risk  on  his 
policy  had  been  thus  suspended  for  nonpay- 
ment of  assessments,  sold  his  property  and  as- 
signed his  policy  to  the  purchaser;  and  the 
company,  without  giving  notice  to  the  assignee 
that  the  risk  was  suspended  or  that  the  assess- 
ments were  unpaid,  assented  to  the  assign- 
ment. It  was  held  that  the  company  must  be 
considered  to  have  waived  its  right  to  insist 
on  the  objection. 

8.  Breach  of  Condition  Against  Incumbrance.  — 
Assent  to  an  assignment  will  bind  the  insurer 
and  make  a  new  contract  with  the  assignee, 
even  though  the  insurer  has  no  knowledge  of 
the  existence  of  the  incumbrance  at  the  time 
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insurance.1 

(6)  Assignment  of  Invalid  Policy.  —  A  void  policy  is  not  rendered  valid  by 
an  assignment  of  the  insured's  interest  therein,  with  the  consent  of  the  insurer. 
The  assignee's  rights  are  no  greater  than  those  of  the  assignor,  and  a  policy 
void  at  its  inception  cannot  be  vitalized  by  a  subsequent  assignment.8  Thus, 
if  a  policy  is  void  for  want  of  an  insurable  interest  in  the  original  insured,  no 
assignment,  even  with  consent  of  the  insurer,  will  give  the  assignee  any  rights 
thereunder.3  And  the  same  is  true  when  the  policy  is  void  for  misrepresenta- 
tion of  interest4  or  title.5  In  some  of  the  cases  the  rule  that  a  void  policy 
cannot  be  made  valid  by  an  assignment  with  consent  of  the  insurer  is  based 
partly  upon  the  fact  that  the  company  has  no  knowledge  of  the  policy's  being 
void  when  it  consents  to  the  assignment.6  But  in  other  cases  that  fact 
apparently  does  not  affect  the  decision.7 

(7)  Assignment  to  Particular  Person  —  (a)  To  Alienee  of  Property  —  aa.  Constitutes 
a  New  Contract  of  Insurance.  —  Upon  a  sale  of  the  insured  property  and  an 
assignment  of  the  policy  to  the  purchaser,  duly  assented  to  by  the  insurer,  a 
new  contract  arises  between  the  company  and  the  assignee.8    But  all  the 


of  the  assignment.  Ellis  v.  Insurance  Co.  of 
North  America,  32  Fed.  Rep.  646. 

When  Forfeited  by  Foreclosure.  —  Pratt  v.  New 
York  Cent.  Ins.  Co.,  55  N.  Y.  505,  14  Am. 
Rep.  304. 

Contra.  —  See  Continental  Ins.  Co.  v. 
Munns,  120  Ind.  30;  Ellis  v.  State  Ins.  Co.,  68 
Iowa  578,  56  Am.  Rep.  865. 

1.  Breach  of  Condition  Against  Other  Insurance. 
—  Barnes  v.  Union  Mut.  F.  Ins.  Co.,  45  N.  H.  24. 

2.  Void  Policy  Not  Validated  by  Assignment.  — 
Eastman  v.  Carrol  County  F.  Ins.  Co.,  45  Me. 
307;  Citizens'  F.  Ins.,  etc.,  Co.  v.  Doll,  35  Md. 
90,  6  Am.  Rep.  360;  McCluskey  v.  Providence 
Washington  Ins.  Co.,  126  Mass.  306;  Jecko  v. 
St.  Louis  F.  &  M.  Ins.  Co.,  7  Mo.  App.  308; 
Smith  v.  Saratoga  Countv  Mut.  F.  Ins.  Co.,  I 
Hill  (N.  Y.)  497,  affirmed  3  Hill  (N.  Y.)  508. 
And  see  cases  in  following  notes. 

3.  Wagering  Policies.  —  Eastman  v.  Carroll 
County  Mut.  F.  Ins.  Co.,  45  Me.  307;  Mc- 
Cluskey v.  Providence  Washington  Ins.  Co., 
126  Mass.  306;  Jecko  v.  St.  Louis  F.  &  M.  Ins. 
Co..  7  Mo.  App.  308. 

4.  Misrepresentation  of  Interest.  —  City  F.  Ins. 
Co.  v.  Mark,  45  111.  482;  Citizens'  F.  Ins.,  etc., 
Co.  v.  Doll,  35  Md.  90,  6  Am.  Rep.  360; 
Froehly  v.  North  St.  Louis  Mut.  F.  Ins.  Co., 
32  Mo.  App.  302. 

Where  a  Misrepresentation  Benders  the  Policy 
Voidable  Msrely,  and  not  void,  a  subsequent 
assignment,  consented  to  by  the  insurer  with 
knowledge  of  the  facts,  renders  the  policy 
valid.  Thus,  where  an  application  for  insur- 
ance omitted  to  state  that  a  policy  already  ex- 
isted upon  the  property,  issued  by  the  same 
company  to  which  the  application  was  made, 
it  was  held  that  the  consent  of  the  company  to 
a  transfer  of  the  policy  issued  pursuant  to 
such  application  validated  it,  because,  the  pre- 
vious policy  having  been  issued  by  the  same 
company  and  appearing  upon  its  records,  it 
was  chargeable  with  notice  thereof.  Barnes 
v.  Union  Mut.  F.  Ins.  Co.,  45  N.  H.  21. 

5.  Misrepresentation  of  Title.  —  Merrill  v. 
Farmers',  etc.,  Mut.  F.  Ins.  Co.,  48  Me.  285. 

6.  Eastman  v.  Carroll  County  Mut.  F.  Ins. 
Co.,  45  Me.  307;  Merrill  v.  Farmers',  etc., 
Mut.  F.  Ins.  Co.,  48  Me.  285. 

7.  McCluskey    v.    Providence  Washington 


Ins.  Co.,  126  Mass.  306;  Citizens  F.  Ins.,  etc., 
Co.  v.  Doll,  35  Md.  91,  6  Am.  Rep.  360. 

8.  Assignment  to  Alienee  Creates  New  Contract 
—  United  States.  —  Ellis  v.  Insurance  Co.  of 
North  America,  32  Fed.  Rep.  646. 

Illinois.  — City  F.  Ins.  Co.  v.  Mark,  45  111. 
482;  Garland  v.  Insurance  Co.  of  North 
America,  9  111.  App.  571. 

Indiana.  —  New  v.  German  Ins.  Co.,  5  Ind. 
App.  82;  Continental  Ins.  Co.  v.  Munns,  120 
Ind.  30;  Manchester  F.  Assur.  Co.  v.  Glenn, 
13  Ind.  App.  365. 

Iowa.  —  Ellis  v.  Council  Bluffs  Ins.  Co.,  64 
Iowa  507;  Ellis  v.  State  Ins.  Co.,  68  Iowa  578, 
56  Am.  Rep.  865. 

louisiana.  —  Leavitt  v.  Western  M.  &  F. 
Ins.  Co.,  7  Rob.  (La.)  351. 

Maine.  —  Grant  v.  Eliot,  etc.,  Mut.  F.  Ins. 
Co.,  75  Me.  196;  Donnell  v.  Donnell,  86  Me. 
518;  Biddeford  Sav.  Bank  v.  Dwelling-House 
Ins.  Co.,  81  Me.  566. 

Massachusetts.  —  Bullman  v.  North  British, 
etc.,  Ins.  Co.,  159  Mass.  118;  Wilson  v.  Hill, 
3  Met.  (Mass.)  66;  Fogg  v.  Middlesex  Mut.  F. 
Ins.  Co.,  10  Cush.  (Mass.)  337. 

Michigan.  —  Hall  v.  Niagara  F.  Ins.  Co.,  93 
Mich.  184,  32  Am.  St.  Rep.  497. 

New  Hampshire.  —  Pierce  v.  Nashua  F.  Ins. 
Co.,  50  N.  H.  297,  9  Am.  Rep.  235:  Cummings 
v.  Cheshire  County  Mut.  F.  Ins.  Co.,  55  N.  H. 
457;  Sanders  v.  Hillsborough  Ins.  Co.,  44  N. 
H.  238. 

New  Jersey.  —  Flanagan  v.  Camden  Mut. 
Ins.  Co.,  25  N.  J.  L.  506. 

Ne7u  York.  —  Hooper  v.  Hudson  River  F. 
Ins.  Co.,  17  N.  Y.  424;  Shearman  v.  Niagara 
F.  Ins.  Co.,  2  Sweeny  (N.  Y.)  470,  affirmed 
46  N.  Y.  526;  Pratt  v.  New  York  Cent.  Ins. 
Co.,  64  Barb.  (N.  Y.)  589. 

South  Carolina.  —  Sherman  v.  Fair,  2  Spears 
L.  (S.  Car.)  647. 

Texas.  —  North  British,  etc..  Ins.  Co.  v. 
Gunter,  12  Tex.  Civ.  App.  598. 

Canada.  —  Burton  -'.  Gore  Dist.  Mut.  F.  Ins. 
Co.,  12  Grant's  Ch.  (U.  C.)  157;  Kanady  v. 
Gore  Dist.  Mut.  F.  Ins.  Co.,  44  U.  C.  Q.  B. 
261. 

Knowledge  of  the  Company  Essential.  —  To  be 

effective  as  an  assignment  or  a  new  contract 
of  insurance  between  the  vendee  and  the  com- 
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terms  and  conditions  of  the  old  contract  are  imported  into  the  new,  and  the 
™    ?s  created  on  the  basis  of  the  old.*    The  effect,  in  short,  is  to  put 
the  assignee  in  the  same  situation  and  ^confer  upon  him  the  same  nghts  m 
futuro  as  if  he  were  the  original  insured.3 

^Consideration  kor  New  Contract.  -  The  exemption  of  the  insure, -from 
further  Hability  to  the  original  insured  »  and  the  premium  already  paid  for  a 
term  not  yet  expired  constitute  a  good  consideration  for  the  new  promise 

UP°:  t.lTof^l^C—,  by  Assionor.  -  In  general,  it  may  be  said 
that  no  act  of  the  assignor  can  prevent  the  assignee  from  recovering  1  he 
breach  of  a  condition  which  was  eliminated  before  the  assignment  will  not  be 


Danv  the  latter's  consent  to  the  sale  mast 
have  been  given  with  knowledge  that  it  was 
the  purpose  of  the  assured  and  such  vendee  to 
transfer  the  insurance  as  well  as  the  property. 
Moffitt  v.  Phenix  Ins.  Co.,  n  Ind.  App.  233- 

Where  Policy  Covers  Property  Not  Sold.  — - 
Where  an  insurance  policy  covers  both  real 
and  personal  property  and  the  latter  is  trans- 
ferred to  another,  an  assignment  of  the  policy 
so  far  as  relates  to  the  latter,  made  with  the 
consent  of  the  company,  is  valid,  and  there- 
after the  assignee  may  recover  on  the  policy 
for  loss  of  the  personalty  and  the  assignor  for 
a  loss  on  the  real  estate.  Bullman  v.  North 
British,  etc  ,  Ins.  Co.,  159  Mass.  11S 

1  Terms  of  Old  Contract  Imported  into  New  — 
United  States.  —  Ellis  v.  Insurance  Co.  of 
North  America,  32  Fed.  Rep.  646. 

Illinois.  —  Garland  v.  Insurance  Co.  of 
North  America,  9  111.  App.  571;  Insurance  Co. 
of  North  America  v.  Garland,  108  111.  220. 

/^//^.  —  Continental  Ins.  Co.  v.  Munns, 
120  Ind.  30;   New  v.  German  Ins.  Co.,  5  Ind. 

App.  82.  _     ,_  _  „ 

Iowa.  —  Ellis  v.  State  Ins.  Co.,  68  Iowa  578, 

56  Am.  Rep.  865.      .  v 
Louisiana.  —  Leavitt  v.  Western  M.  &  F. 

Ins.  Co.,  7  Ro°-  (La-)  35i-    „    ,      _  „. 

Maine  _  Biddeford  Sav.  Bank  v.  Dwelling- 
House  Ins.  Co.,  81  Me.  566;  Grant  v.  Eliot, 
etc    Mut.  F.  Ins.  Co.,  75  Me.  196. 

New  York.  —  Pratt  v.  New  York  Cent.  Ins. 
Co.,  64  Barb.  (N.  Y.)  589-     .  m  . 

Assignment  Expressly  Subject  to  Terms  of 
Policy. —  When  the  policy  provides  that  the 
assignment  shall  be  subject  to  the  terms  and 
conditions  of  the  old  policy  this  is  equivalent 
to  saying  that  the  assignee  takes  the  contract 
as  of  present  writing,  containing  the  same 
terms  and  stipulations,  binding  him  to  the 
same  duties,  and  subjecting  him  to  the  same 
liabilities  that  were  imposed  by  the  contract 
in  the  first  instance  upon  the  assignor.  Ellis 
v  Insurance  Co.  of  North  America,  32  Fed. 
Rep.  646.  See  also  Insurance  Co.  of  North 
America  v.  Garland,  108  111.  220. 

Breach  of  Conditions  by  Assignees.  —  Leavitt 
v  Western  M.  &  F.  Ins.  Co.,  7  Rob.  (La.)  351. 

'  2  Assignee  Takes  Place  of  Original  Insured.  — 
Continental  Ins.  Co.  v.  Munns,  120  Ind.  30, 
Hooper  v.  Hudson  River  F.  Ins.  Co.,  15  Barb. 
(N  Y.)  413,  affirmed  17  N.  Y.  424. 

Conditions  with  Regard  to  Vacancy.  —  Insur- 
ance Co.  of  North  America  v.  Garland,  108  111. 

220.  .  c 

Effect  of  Provision  Against  Incumbrance.  —  bee 

German-American  Bank  v.  Agricultural  Ins. 
Co.,  8  Mo.  App.  401. 


Assignee  Bound  to  Know  Company's  By-laws.  — 

The  assignee  of  a  policy  in  a  mutual  insurance 
company  is  presumed  to  know  all  the  by-laws 
of  the  company  and  will  be  bound  by  them 
though  they  are  not  incorporated  into  the  pol- 
icy Miller  v.  Hillsborough  Mut.  F.  Assur. 
Assoc.,  42  N.  J.  Eq.  459;  Burger  v.  Farmers 
Mut.  Ins.  Co.,  71  Pa.  St.  422. 

3.  Consideration  of  New  Promise.  —  Wilson  v. 
Hill,  3  Met.  (Mass.)  66;  Cummings  v.  Cheshire 
County  Mut.  F.  Ins.  Co.,  55  N.  H.  457- 

4.  Unearned  Premium  as  Consideration  —  //«- 
nois,  —  Garland  v.  Insurance  Co.  of  North 
America,  9  111  App.  571.  reversed  on  other 
points,  108  111.  220. 

Massachusetts.  —  Wilson   v.    Hill,    3  Met. 
(Mass.)  66. 

Michigan.  —  Hall  v.  Niagara  F.  Ins.  Co.,  93 
Mich.  184,  32  Am.  St.  Rep.  497- 

New  Hampshire  —  Cummings  v.  Cheshire 
County  Mut.  F.  Ins.  Co.,  55  N.  H.  457- 

New  York.  —  Pratt  v.  New  York  Cent.  Ins. 
Co.,  64  Barb.  (N.  Y.)  589. 

Texas.  —  North    British,  etc.,  Ins.  Co.  v. 
Gunter,  12  Tex.  Civ.  App.  598.  ,  , 

Bight  to  Premium  Forfeited  by  Act  of  the  In- 
sured. —  In  Ellis  v.  Insurance  Co.  of  North 
America,  32  Fed.  Rep.  646.  it  was  claimed 
that  as  a  breach  had  occurred  before  assign- 
ment, the  risk  never  attached  under  the  new 
contract  between  the  assignee  and  the  com- 
pany and  therefore  the  company  had  no  right 
to  retain  the  premium  for  the  unexpired  term, 
and  so  there  was  no  consideration  for  the 
assignment.  But  the  court  held  otherwise, 
saying-  "  The  assignment  of  this  policy  is  an 
assertion,  practically,  by  the  assignor  of  a 
right  to  an  unearned  premium,  and  the  claim 
of  such  unearned  premium,  presented  to  the 
assignee,  is  assented  to  by  the  company  when 
it  consents  to  the  assignment.  It  matters  not 
that  there  may  have  been  no  actual  right  to 
such  unearned  premium,  for  the  recognition 
and   compromise   of   a  claim    is  considera- 

U°5.' Effect  of  Assignor's  Acts.  — New  England 
F  &  M.  Ins.  Co.  v.  Wetmore,  32  HI.  221;  Con- 
tinental Ins.  Co.  v.  Munns,  120  Ind.  30;  Ellis 
v.  Council  Bluffs  Ins.  Co.,  64  Iowa  507- 

False  Representations  as  to  Incumbrances.— 
Where  the  insured  property  has  been  sold  and 
the  policy  assigned  to  the  purchaser  with  the 
consent  of  the  company,  the  latter  cannot,  in 
an  action  by  the  assignee,  prove  the  false  rep- 
resentations of  the  party  who  obtained  the 
policy  as  to  incumbrance  in  the  property  in- 
sured Such  assignment  and  consent  form  a 
new  contract,  which  would  not  be  affected  by 
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held  to  vitiate  the  policy  in  the  hands  of  the  assignee.*  The  assignor's  acts 
after  the  new  contract  was  formed  cannot  be  deemed  a  breach  of the VtUr  » 

f)  To  Creditor  as  Collateral  Security-*..  Assignee  Has  a  Lien  on  Proceeds  of  Policy 
-  An  assignment  of  the  policy  effected  in  the  name  of  the  assignor  as  col' 
lateral  security  for  his  debt  with  an  agreement  that  in  case  of  loss  the  LsiEnee 
shal  collect  the  money  and  apply  it  on  the  debt,  attaches  in  equity  asTlien 
upon  the  amount  due  on  the  policy  to  the  extent  of  the  debt  assoon  as  a  oss 
occurs. 3  The  legal  effect  of  such  an  assignment  is  the  same  as  a  direction  to 
pay  the  proceeds  to  another  in  case  of  loss.*  It  is  not  necessary  that  the 
assignee  have  an  insurable  interest  in  the  property,'  nor  need ^  he  consent  of 
the  insurer  be  secured  for  the  assignment.0  1  01 

66.  Assignee  Bound  by  Assignor's  Acts.  —  The  assignee  of  a  policy  who  is  not 
interested  in  the  property  insured  does  not  by  such  assignment  and  the  ron 
sent  of  the  insurer  thereto  become  the  insure/under  the  pohcy  »    The  insure" 
s         regarded  as  yielding  any  of  its  rights  as  to  theperformance  by  the 

ofXsernnHV  C  ^f*0?5  of  the  P0^'  »"d  a  breach  b/the  insured  of  any 
of  these  conditions  is  fatal  to  recovery  by  the  assignee.*    There  are  however 
some  decisions  opposed  to  this.9  '  nowever> 


the  acts  of  the  original  insured.  Ellis  v 
Council  Bluffs  Ins.  Co.,  64  Iowa  507. 

1.  Breach  of  Condition  Eliminated  Before  As- 
signment. —  City  F.  Ins.  Co.  v.  Mark,  45  111 
482;  Insurance  Co.  of  North  America  v  Gar- 
land, 108  111.  220;  Ellis  v.  State  Ins.  Co  68 
Iowa  578,  56  Am.  Rep.  865.  See  Breckinridge 
v.  American  Cent.  Ins.  Co.,  87  Mo.  62. 

Failure  of  Assignor  to  Pay  His  Assessments.  — 
See  Brannin  v.  Mercer  County  Mut   F  Ins 
Co..  28  N.  J.  L.  92. 

Notice  of  Assessment  to  Assignor  Only. — 
Where  property  insured  is  conveyed  and  the 
policy  is  assigned  with  the  consent  of  the  di- 
rectors of  the  company,  nonpayment  of  an 
assessment  against  the  original  insured  will 
not  cause  a  suspension  of  the  policy.  Barnes 
*.  Union  Mut.  F.  Ins.  Co.,  45  N.  H.  21. 

2.  Assignee  Unaffected  by  Assignor's  Acts  After 
Assignment.  — Ellis  v.  State  Ins.  Co.,  68  Iowa 
578,  56  Am.  Rep.  865;  Sanders  v.  Hillsbor- 
ough Ins.  Co.,  44  N.  H.  238. 

Nonpayment  of  Original  Premium  Note.  —  The 
nonpayment  of  a  cash  premium  note  given  by 
the  original  assured  to  a  mutual  company 
which  gave  a  written  consent  to  the  assignment 
cannot  be  set  up  against  the  assignee  and 
alienee  of  the  policy,  the  note  being  current  at 
the  time  of  assignment,  but  the  alienee  or  as- 
signee not  being  aware  of  its  existence  or  non- 
payment. Storms  v.  Canada  Farmers'  Mut 
Ins.  Co.,  22  U.  C.  C.  P.  75. 

3.  Assignment  as  Collateral  Attaches  as  Lien  — 
Bibend  v  Liverpool,  etc.,  F.,  etc.,  Ins.  Co.,  30 
Cal.  79;  Merrill  v.  Colonial  Mut.  F  Ins  Co 
169  Mass.  io;  Bidwell  v.  St.  Louis  Floating 
Dock,  etc.,  Co.,  40  Mo.  42;  Ellis  v.  Kreutz- 
lnger,  27  Mo.  311,  72  Am.  Dec.  270;  Mahr  v 
Bartlett,  53  Hun  (N.  Y.)  388;  Pennsyl  vania 
Ins.  Co.  v.  Phoenix  Ins.  Co.,  71  Pa  St  31- 
Charleston  Ins.,  etc.,  Co.  v.  Neve,  2  McMull' 
L.  (S.  Car.)  237. 

Proof  of   Such   Assignment.  —  See    Ellis  v 
Kreutzinger,  27  Mo.  311,  72  Am.  Dec.  270 

Bights  of  Pledgee  as  Against  Subsequent  As- 
"g^nee-  ~~  See  Mahr  v-  Bartlett,  53  Hun  (N.  Y.) 

4.  Legal  Effect  of  Assignment.  —  Merrill  v. 


Colonial  Mut.  F.  Ins.  Co.,  169  Mass.  10.  See 
Foster  v.  Equitable  Mut.  F.  Ins.  Co.,  2  Gray 
(Mass.)  216;   Griffey  v.  New  York  Cent  Ins 
Co.,  100  N.  Y.  417,  53  Am.  Rep.  202. 

Parol  Assignment  and  Delivery  Policy  as  Assign- 
ment. —  Bibend  v.  Liverpool,  etc.,  F.,  etc.  Ins 
Co.,  30  Cal.  79;  Charleston  Ins.,  etc..  Co  v 
Neve,  2  McMull.  L.  (S.  Car.)  237. 

Indorsement  in  Blank  and  Delivery  as  Assign- 
ment. —  Pennsylvania  Ins.,  etc.,  Co.  v.  Phoenix 
Ins.  Co.,  71  Pa.  St.  31. 

When  Assignment  Is  Absolute  in  Form.  —  Mer- 
rill v.  Colonial  Mut.  F.  Ins.  Co.,  i6g  Mass.  10 

When  Purpose  of  Assignment  Ceases  Before  Loss. 

—  See  Delahunt  v.  ^Etna  Ins.  Co.,  97  N.  Y.  537 

5.  Assignee  Need  Not  Have  Insurable  Interest. 

—  Bibend  v.  Liverpool,  etc.,  F.,  etc.,  Ins.  Co 
30  Cal.  79;   Merrill  v.  Colonial  Mut.  F.  Ins! 
Co.,  169  Mass.  10. 

6.  Consent  Not  Essential.  —  Bibend  v.  Liver- 
pool, etc.,  F.,  etc.,  Ins.  Co.,  30  Cal.  79-  Wake- 
field v.  Martin,  3  Mass.  558;  Pennsylvania 
Ins.  Co.  v.  Phoenix  Ins.  Co.,  71  Pa.  St.  31. 

7.  Position  of  Assignee  Without  Interest.  — 
Merrill  v.  Colonial  Mut.  F.  Ins.  Co.,  169  Mass. 
10;  Kanady  v.  Gore  Dist.  Mut.  F.  Ins.  Co.  44 
U.  C.  Q.  B.  261.  See  Griffey  v.  New  York 
Cent.  Ins.  Co.,  100  N.  Y.  417,  53  Am.  Rep.  202. 

8.  Assignee  Bound  by  Assignor's  Acts.  —  Bird- 
sey  v.  City  F.  Ins.  Co.,  26  Conn.  16s;  Swenson 
v.  Sun  Fire  Office,  68  Tex.  461;  Kanady  v 
Gore  Dist.  Mut.  F.  Ins.  Co.,  44  U.  C.  Q.  B.  261. 

The  same  is  true  when  the  assignee  is  not 
the  mortgagee  but  is  a  creditor,  and  the  sale  is 
fraudulent  as  to  such  creditors.  Birdsey  v 
City  F.  Ins.  Co.,  26  Conn.  165. 

Policy  Avoided  by  Subsequent  Incumbrance.  — 
Kanady  v.  Gore  Dist.  Mut.  F.  Ins.  Co    44  U 
C.  Q.  B.  261.  4  ' 

9.  Assignee  Held  Not  Bound.  —  Bovnton  v 
Clinton,  etc.,  Mut.  Ins.  Co.,  16  Barb.  (N.  Y.j 
254;  Allen  v.  Hudson  River  Mut.  Ins.  Co.,  10 
Barb.  (N.  Y.)  442;  Charleston  Ins.,  etc.,  Co.  v. 
Neve,  2  McMull.  L.  (S.  Car.)  237.  The  two 
New  York  cases  just  cited  are  decided  on  the 
authority  of  Traders'  Ins.  Co.  v.  Robert  9 
Wend.  (N.  Y.)  404,  and  Tillou  v.  Kingston 
Mut.  Ins.  Co.,  5  N.  Y.  405,  both  of  which  were 
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cc  restrictions  upon  Such  Assignments.  —  The  policy  may  provide :  that  it  shall 
not  be  assigned  as  collateral  security.  Such  a  clause  is  valid,  and  under  it  an 
assignment  to  secure  a  debt  avoids  the  policy,  even  though  the  insurer  con- 
sented to  the  assignment  supposing  it  to  be  absolute.1  The  more  common 
provision  is  that  the  policy  shall  not  be  pledged  or  assigned  as  collateral 
security  without  the  consent  of  the  company.  Such  a  provision  is  valid,  but 
will  be  strictly  construed.2  When  the  policy  provides  that  it  shall  be  void  it 
assigned  in  whole  or  in  part  without  the  consent  of  the  company,  an  assign- 
ment as  collateral  security  falls  within  the  prohibition  and  avoids  the  policy. 
An  assignee  under  an  assignment  for  collateral"  security  without  the  consent 
of  the  company  will  have  an  equitable  lien  on  the  proceeds  of  the  policy  and 
may  recover  thereon,  even  though  the  policy  provides  that  it  shall  be  void  it 
assigned  without  such  consent.4  .    ,    ,  .  A  ■ 

(c)  To  Mortgagee.  —  Assignments  to  mortgagees  are  particularly  treated  in 
another  part  of  this  section.5  #  . 

(d)  To  Partner.  —  A  sale  by  one  partner  to  another  of  his  interest  in  the  prop- 
erty accompanied  by  a  delivery  of  the  policy,  operates  as  a  valid  assignment 
without  the  consent  of  the  insurer  and  transfers  to  the  purchaser  all  the  seller  s 
equitable  interest.6  And  such  an  assignment  does  not  fall  within  the  clause 
requiring  the  insurer's  consent.7  ,    .     ,  . 

(e)  By  Guardian  to  Ward's  Alienee.  —  A  guardian  who  has  obtained  insurance 
upon  the  property  of  his  ward  may  assign  the  policy  to  the  person  to  whom 
the  ward  sells  the  property  after  becoming  of  age.8 

b  Under  Assignments  After  Loss  —  (i)  An  Assignment  of  a  Chose  in 
Action  —The  right  of  the  insured  to  the  proceeds  of  the  policy  after  a  loss 
constitutes  a  chose  in  action,  for  he  has  a  legal  right  to  receive  so  much  money 


overruled  by  Grosvenor  v.  Atlantic  F.  Ins.  Co., 
17  N.  Y.  391. 

1.  Claim  Forbidding  Assignment  as  Collateral. 

 Lynde  v.  Newark  F.  Ins.  Co.,  139  Mass.  57. 

See  Merrill  v.  Colonial  Mut.  F.  Ins.  Co.,  169 
Mass.  10. 

Construction  of  Such  Indorsement.  —  An  in- 
dorsement upon  a  policy  provided  that  it  was 
not  assignable  for  purposes  of  collateral  secur- 
ity but  that  in  all  cases  it  was  to  be  made 
payable  in  case  of  loss  to  the  party  to  be 
secured,  by  an  indorsement  to  that  effect  upon 
its  face.'  It  was  held  that  this  did  not  apply 
to  a  transfer  of  the  property  insured,  but  only 
to  cases  in  which  the  policy  alone  was  to  be 
used  as  a  security.  Hoyt  v.  Hartford  F.  Ins., 
Co.,  26  Hun  (N.  Y.)  416. 

2.  Pledging  Without  Insurer's  Consent  Forbid- 
den! —  Lazarus  v.  Commonwealth  Ins.  Co.,  5 
Pick.  (Mass.)  76. 

Indorsement  for  Collection  does  not  constitute 
assignment.    Russ  v.  Waldo  Mut.  Ins.  Co., 

52  Me.  187.  . 

3.  Assignment  as  Security  Is  an  Assignment 
"in  Part."  —  Ferree  v.  Oxford  F.,  etc.,  Ins., 
etc.,  Co.,  67  Pa.  St.  373-  „    .M  „ 

4.  Assignee  Without  Consent  Has  Equitable 
Lien.  —  Bidwell  v.  St.  Louis  Floating  Dock, 
etc.,  Co.,  40  Me.  42;  Ellis  v.  Kreutzinger,  27 
Mo.' 311,  72  Am.  Dec.  270;  Mahr  v.  Bartlett, 

53  Hun  (N.  Y.)  388;  Pennsylvania  Ins.  Co.  v. 
Phoenix  Ins.  Co.,  71  Pa.  St.  31. 

Agreement  to  Assign  as  Security.  —  See  Crom- 
well v.  Brooklyn  F.  Ins.  Co.,  39  Barb.  (N.  Y.) 
227-  Shotwell  v.  Jefferson  Ins.  Co.,  5  Bosw. 
(N.Y.)  247. 


Prohibition  Does  Not  Apply  to  Pledge  of  Policy. 

—  The  clause  in  an  insurance  policy  which' 
prohibits  an  assignment  of  a  policy  without 
the  consent  of  the  company  in  writing  does 
not  apply  to  a  deposit  of  a  policy  by  way  of 
pledge.  The  interest  of  the  underwriters  can- 
not be  affected  by  any  transfer  which  does  not 
also  carry  the  title  to  and  control  over  the 
property  assured,  and  therefore  such  restric- 
tions have  not  been  understood  to  apply  to  as- 
signments in  which  the  underwriters  can  have 
no  interest  and  which  they  can  have  no  motive 
to  control.  Ellis  v.  Kreutzinger,  27  Mo.  311, 
72  Am.  Dec.  270. 

5.  See  infra,  this  section,  Mortgagees. 

6.  Sale  of  Interest  with  Delivery  of  Policy  to 
Partner.  —  Pierce  v.  Nashua  F.  Ins.  Co.,  50  N. 
H.  297,  9  Am.  Rep.  235. 

7.  Consent  Not  Essential.  —  Dermani  v.  Home 
Mut.  Ins.  Co.,  26  La.  Ann.  69,  21  Am.  Rep. 
544;  Wilson  v.  Genesee  Mut.  Ins.  Co.,  16 
Barb.  (N.  Y.)  511;  West  v.  Citizens'  Ins.  Co., 
27  Ohio  St.  1,  22  Am.  Rep.  294;  Texas  Bank- 
ing, etc.,  Co.  v.  Cohen,  47  Tex.  406,  26  Am. 
Rep.  298. 

Assignment  of  Any  Interest  Prohibited.  —  Even 
when  the  policy  contains  a  provision  that  the 
assignment  of  the  same  or  any  interest  therein, 
without  the  consent  of  the  company  indorsed 
thereon,  avoids  it,  such  a  sale  and  the  assign- 
ment of  the  policy  by  a  retiring  partner  to  his 
copartners,  who  continue  the  business,  is  not 
fatal.  West  v.  Citizens'  Ins.  Co.,  27  Ohio  St. 
I,  22  Am.  Rep.  294. 

8.  Guardian  to  Ward's  Alienee.  —  Cumings  v. 
Hildreth,  117  Mass.  309. 
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at  the  hands  of  the  insurer.1    Such  chose  in  irH™  ;<=  —  •      ui  * 

or  omission  of  the  insured  under  the  nol  cv  can  del^  th      »*«<"»«>*.  no  act 
recdov,e^C°mPany  ^  ^ ^s^t^"^^ 

attach  to  it  in  the  hand  o thelnSnS  and  the  '°  *"  j 

right  to  claim  any  set-off  or  make^y  defe  s    ST  couTd" h/ve  mSf 
against  the  insured  at  the  time  it  had  notice  of  the  loss  '    But  if  th^? 

such  defense  or  set-off  -n^elT^,^^  SdMS  S"° 
(3)  Insurer  Cannot  Prevent  or  Rettrirt  ^urh  A  . J  *       ,  bucn  ass  gnee." 


1.  After  Loss  Insured's  Interest  or  Chose  in 
Action  —  Georgia,  r  Daniels  Meinhard,  53 
Ga.  359.  3-> 

iVrtO'W  —  Washington    F.    Ins.    Co.  v 
Kelly,  32  Md.  421,  3  Am.  Rep.  149 

Massachusetts.  — WMson    v.    Hill     3  Met 

(m  T'H  f !  °admun  M{8-  Co.  p.  Worcester 
Mut.  F.  Ins.  Co.,  11  Met.  (Mass.)  429 

Missouri.  —  Archer  f.  Merchants',  etc..  Ins 
Co.,  43  Mo.  434.  ' 

AVk,  York.  —  Brichta  ».  New- York  Lafayette 
Ins.  Co.,  2  Hall  (N.  Y.)  372. 

Pennsylvania.  —  West  Branch  Ins.  Co.  f 
Helfenstein,  40  Pa.  St.  289,  80  Am.  Dec.  573 

Wisconsin.  —  Dogge  f.  Northwestern  Nat 
Ins.  Co.,  49  Wis.  501. 

2.  Such  Interest  Assignable.  —  De  Wolf  v 
Capital  City  Ins.  Co.,  16  Hun  (N.  Y)  n6: 
Archer  v.  Merchants',  etc.,  Ins.  Co.,  43  Mo' 
434-  And  see  cases  in  preceding  and  follow- 
ing notes. 

t  Consideration  for  Assignment.  -  A  pre-exist- 
ing debt  is  a  sufficient  consideration  for  assign- 
ment after  loss.    Glover  v.  Lee,  140  111.  102 

3.  Assignee  May  Sue.  —  Bennett  v.  Maryland 

«'  f/A  i14  B'atchf"  (U-  SO  422;  Spratley 
v  Hartford  Ins.  Co.,  1  Dill.  (U.  S.)  392;  Carter 
v  Humboldt  F.  Ins.  Co.,  12  Iowa  287-  De 
Wolf  v.  Capital  City  Ins.  Co.,  16  Hun  (N  Y  ) 
116;  Hamilton  v.  East  Texas  F.  Ins.  Co  1 
lex.  App  Civ.  Cas.,  §  448;  East  Texas  F.  Ins. 
Co.  v.  Coffee,  61  Tex.  287. 

In  Case  of  Partial  Loss.  -  The  same  rule 
holds  in  case  of  partial  loss  as  in  case  of  total 
loss,  but  the  safer  form  of  transfer  is  to  assign 
only  the  money  payable  in  respect  of  the  loss 
Kerr  v.  Hastings  Mut.  F.  Ins.  Co.  41  U  C 
Q.  B.  217. 

4  Assignee  Not  Affected  by  an  Assignor's  Acts 

—  American  Cent.  Ins.  Co.  v.  Sweeiser,  116 
Ind.  370;  Watertown  F.  Ins.  Co.  v.  Grover 
etc.,  Sewing  Mach.  Co.,  4  Mich.  131,  32  Am' 
Rep.  146. 

Assignor  Cannot  Compromise  Claim.  —  Ameri- 
can Cent.  Ins.  Co.  v.  Sweetser,  116  Ind.  370 
Neglect  of  Insured  to  Notify  Insurer  of  Loss.  — 

In  V iatertown  F.  Ins.  Co.  v.  Grover,  etc.,  Sew- 
ing Mach.  Co.,  41  Mich.  131,32  Am.  Rep.  146 
the  pol.cy  provided  that  in  case  of  loss  imme- 
diate notice  should  be  given,  stating  number 
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of  policy  and  name  of  agent.  It  was  payable 
to  the  mortgagee  to  the  extent  of  his  interest 
Notice  of  loss  was  given,  by  the  mortgagee 
and  one  who  was  assignee  of  the  owner's 
rights  subsequent  to  the  fire,  to  the  local 
agent  who  issued  the  policy,  and  was  brought 
to  the  knowledge  of  the  general  agent  of  the 
company,  but  the  insured  neglected  to  give 
any  notice.  It  was  held  that  the  insured's 
neglect  to  give  notice  would  not  affect  the  lia- 
bility of  the  company,  and  that  the  notice  as 
given  was  good. 

Notice  to  the  Company  of  Assignment.  —  See 
Weed  Sewing  Mach.  Co.  v.  Boutelle.  56  Vt  S70 

5.  Hall  v.  Dorchester  Mul.  F.  Ins.  Co  in' 
Mass.  53,  15  Am.  Rep.  1. 

Insurer  May  Rebuild  Instead  of  Paying  Loss  — 
Tolman  v.  Manuacturers'  Ins.  Co.,  1  Cu'sh 
(Mass.)  73. 

6.  Not  Negotiable   Even  After  Loss.  —  Mat- 
thews v.  General  Mut.  Ins.  Co.,  9  La.  Ann 
590;   Archer  v.  Merchants',  etc.,  Ins.  Co  43 
Mo.  434.  '  *y 

1.  Assignee  Takes  Subject  to  Equities  —  Louisi- 
—  Matthews  v.  General  Mut.  Ins.  Co  o 
La.  Ann.  590.  "' 

Maryland.  —  Johnston  v.  Phoenix  Ins.  Co 
39  Md.  233. 

Michigan  -  See  Bonenfant  v.  American  F. 
Ins.  Co.,  76  Mich.  654. 

New  Jersey.  —  Kase  v.  Hartford  F.  Ins.  Co., 
58  N.  J.  L.  34. 

Texas.  —  East  Texas  F.  Ins.  Co.  v.  Coffee, 
01  Tex.  287. 

Wisconsin.  —  Pupke  v.  Resolute  F.  Ins.  Co 
17  Wis.  378,  84  Am.  Dec.  754. 

Want  of  Insurable  Interest.  —  Tecko   v  St 
Louis  F.  &  M.  Ins.  Co.,  7  Mo.  App.  308.  '  ' 
Breach  of  Stipulations  of  Policy.  —  Kase  v 
Hartford  F.  Ins.  Co.,  58  N.  J.  L.  34. 

8.  Estoppel. —Johnston  v.  Phoenix  Ins.  Co 
39  Md.  233. 

9.  Assignable  After  Loss  Without  Consent  — 
Alabama.  —  Perry  v.  Merchants'  Ins.  Co.,  25 
Ala.  355- 

Califomia.  —  Bergson  v.  Builders'  Ins.  Co., 
38  Cal.  541. 

Iowa.  —  Carter  v.  Humboldt  F.  Ins.  Co.  12 
owa  287;  Walters  v,  Washington  Ins.  Co.,  1 
Iowa  404,  63  Am.  Dec.  451. 
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ivalid,1  though  there  are  contrary  decisions.58  Such  an  assignment  is  valid 
^ven  though  the  policy  provides  that  it  shall  be  void  if  assigned  without  the 
consent  of  the  insurer,  for  such  a  provision  does  not  apply  to  an  assignment 
after  loss,3  and  it  is  valid  even  though  the  policy  stipulates  that  it  shall  be 
void  if  assigned  without  consent  before  or  after  loss,  for  such  a  prohibition  is 
against  public  policy  and  is  invalid  because  it  is  intended  to  prevent  the 
assignment  of  choses  in  action.4 

(4)  What  Constitutes  Such  an  Assignment.  —  No  formal  words  are  necessary 
to  make  an  assignment  of  the  policy  after  loss.  Anything  showing  an  intent 
to  assign  on  the  one  side  and  an  intent  to  receive  "on  the  other  will  so  operate.5 
It  need  not  be   in  writing,  a  parol  assignment   being   sufficient.6  The 


Michigan.  —  Roger  Williams  Ins.  Co.  v. 
Carrington,  43  Mich.  252. 

Nebraska.  —  Scar  Union  Lumber  Co.  v.  Fin- 
ney, 35  Neb.  214. 

New  York.  —  Mellen  v.  Hamilton  F.  Ins. 
Co.,  5  Duer  (N.  Y.)  101,  affirmed  17  N.  Y.  609. 

Pennsylvania.  —  Imperial  F.  Ins.  Co.  v.  Dun- 
ham, 117  Pa.  St.  460,  2  Am.  St.  Rep.  686. 

Wisconsin.  —  Dogge  v.  Northwestern  Nat. 
Ins.  Co.,  49  Wis.  501. 

Canada.  —  Hughes  v.  Mutual  F.  Ins.  Co.,  9 
U.  C.  Q.  B.  387;  Kerr  v.  Hastings  Mut.  F. 
Ins.  Co.,  41  U.  C.  Q.  B.  217. 

See  also  Sadlers  Co.  v.  Badcock,  2  Atk.  554. 

1.  Restrictions  on  Assignments  After  Loss  In- 
valid. —  Bergson  v.  Builders'  Ins.  Co.,  38  Cal. 
541- 

2.  Contrary  Decisions.  —  Dey  v.  Poughkeepsie 
Mut.  Ins.  Co.,  23  Barb.  (N.  Y.)  623,  distin- 
guished in  Carroll  v.  Charter  Oak  Ins.  Co.,  38 
Barb.  (N.  Y.)  402,  40  Barb.  (N.  Y.)  2Q2. 

Tinder  Special  Statutory  Provisions.  —  See  Mer- 
shon  v.  National  Ins.  Co.,  34  Iowa  87;  Roger 
Williams  Ins.  Co.  v.  Carrington,  43  Mich.  252. 

3.  Provisions  Against  Assignment  Inapplicable 
After  Loss  —  Alabama.  —  Perry  v.  Merchants' 
Ins.  Co.,  25  Ala.  355. 

California.  —  Bergson  v.  Builders'  Ins.  Co., 
38  Cal.  541. 

Iowa. — Walters  z/.  Washington  Ins.  Co.,  I 
Iowa  404,  63  Am.  Dec.  451;  Mershon  v.  Na- 
tional Ins.  Co.,  34  Iowa  87. 

Maryland.  — Consolidated  Real  Estate,  etc., 
Ins.  Co.  v.  Cashow,  41  Md.  59. 

Massachusetts.  — Dadmun  Mfg.  Co.  v.  Wor- 
cester Mut.  F.  Ins.  Co.,  11  Met.  (Mass.)  429. 

New  Jersey.  —  Combs  v.  Shrewsbury  Mut. 
F.  Ins.  Co.,  32  N.  J.  Eq.  512. 

New  York.  —  Rogers  v.  Traders'  Ins.  Co.,  6 
Paige  (N.  Y.)  583;  Courtney  v.  New  York  City 
Ins.  Co.,  28  Barb.  (N.  Y.)  116;  Carroll  v. 
Charter  Oak  Ins.  Co.,  38  Barb.  (N.  Y.)  402, 
affirmed  in  I  Abb.  App.  Dec.  (N.  Y.)  316; 
Brichta  v.  New-York  Lafayette  Ins.  Co.,  2 
Hall  (N.  YO372;  Mellen  v.  Hamilton  F.  Ins. 
Co.,  5  Duer  (N.  Y.)  101,  affirmed  17  N.  Y.  609. 

Ohio.  —  Prows  v.  Ohio  Valley  Ins.  Co.,  2 
Cine.  Super.  Ct.  Rep.  14. 

Pennsylvania.  —  Imperial  F.  Ins.  Co.  v. 
Dunham,  117  Pa.  St.  460,  2  Am.  St.  Rep.  686. 

Texas.  —  Merchants'  Ins.  Co.  v.  Scott,  I 
Tex.  Unrep.  Cas.  534. 

West  Virginia.  —  Nease  v.  .(Etna  Ins.  Co., 
32  W.  Va.  283;  Bentley  v.  Standard  F.  Ins. 
Co.,  40  W.  Va.  729. 

Wisconsin.  —  Dogge  v.  Northwestern  Nat. 
Ins.  Co.,  49  Wis.  501. 

Canada. — Waydell  v.  Provincial  Ins.  Co., 


21  U.  C.  O.  B.  612;  Kerr  v.  Hastings  Mut.  F. 
Ins.  Co.,  41  U.  C.  Q.  B.  217. 

Prohibition  of  Assignment  in  Whole  or  in  Part. 
—  See  Combs  v.  Shrewsbury 'Mut.  F.  Ins.  Co., 
32  N.  J.  Eq.  512. 

4.  Assignment  Valid  in  Spite  of  Express  Stipu- 
lation —  United  States. — .Spare  v.  Home  Mut. 
Ins.  Co.,  17  Fed.  Rep.  568. 

Michigan.  —  Roger  Williams  Ins.  Co.  v.  Car- 
rington, 43  Mich.  252. 

New  York.  —  Goit  v.  National  Protection 
Ins.  Co.,  25  Barb.  (N.  Y.)  189;  Carroll  v.  Char- 
ter Oak  Ins.  Co.,  40  Barb.  (N.  Y.)  292;  Court- 
ney v.  New  York  City  Ins.  Co.,  28  Barb.  (N. 
Y.)  116;  Carroll  v.  Charter  Oak  Ins.  Co.,  38 
Barb.  (N.  Y.)  402,  affirmed  1  Abb.  App.  Dec. 
(N.  Y.)  316. 

Pennsylvania.  —  West  Branch  Ins.  Co.  v. 
Helfenstein,  40  Pa.  St.  289,  80  Am.  Dec.  573. 

Tennessee.  —  Pennebaker  v.  Tomlinson,  I 
Tenn.  Ch.  598. 

West  Virginia.  —  Stolley  v.  .(Etna  F.  &  M. 
Ins.  Co.,  10  W.  Va.  546,  27  Am.  Rep.  593. 

Wisconsin.  —  Alkan  v.  New  Hampshire  Ins, 
Co.,  53  Wis.  136. 

Contra.  —  Dey  v.  Poughkeepsie  Mut.  Ins. 
Co.,  23  Barb.  (N.  Y.)  623.  But  in  this  case  an 
assignment  of  any  claim  of  the  insured  after 
loss  was  prohibited.  See  this  case  distin- 
guished in  Carroll  v.  Charter  Oak  Ins.  Co.,  40 
Barb.  (N.  Y.)  292. 

5.  No  Formal  Requirements.  —  Bentley  v. 
Standard  F.  Ins.  Co.,  40  W.  Va.  729.  See 
Haskell  v.  Monmouth  F.  Ins.  Co.,  52  Me.  128, 
and  cases  in  following  notes. 

6.  An  Oral  Assignment  Sufficient. —  Bennett  v. 
Maryland  F.  Ins.  Co..  14  Blatchf.  (U.  SO422; 
Greene  v.  Republic  F.  Ins.  Co.,  84  N.  Y.  572;. 
Bentley  v.  Standard  F.  Ins.  Co.,  40  W.  Va. 
729. 

Parol  Assignment  with  Delivery  of  Policy.  — 

It  appeared  that  the  assured  was  indebted  to 
the  plaintiff  and  thai  there  was  an  understand- 
ing between  them  that  the  plaintiff  should 
have  the  benefit  of  the  policy;  that  after  loss, 
in  pursuance  of  such  understanding  between 
them,  the  policy  was  sent  to  him  by  the  as- 
sured to  collect'  and  apply  the  proceeds  upon 
his  claim,  together  with  an  order  upon  the 
company  expressing  a  consideration,  request- 
ing it  to  pay  the  amount  to  the  plaintiff,  and 
stating  that  his  receipt  would  be  a  full  dis- 
charge. It  was  held  that  the  order  was  virtu- 
ally an  assignment  transferring  the  policy;, 
also  that  the  understanding  and  the  delivery 
of  the  policy  in  pursuance  of  it  operated  as  a. 
valid  transfer.  Greene  v.  Republic  F.  Ins. 
Co.,  84  N.  Y.  572. 
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assignment  may  be  effected  by  an  order  on  the  insurer  to  pay  the  amount  due  1 
by  an  indorsement  without  delivery,2  or  by  assignment  of  loss  or  damage 
accrued.3 

But  a  Mere  Deposit  of  the  policy  for  collection  is  not  an  assignment  4 
4.  Mortgagees  —  a.  In  General.  —  The  mortgagor  and  mortgagee  may 
each  separately  insure  his  own  interest  in  the  mortgaged  property.  But  when 
either  does  so,  the  other  has  no  interest  in  such  policy,  and  when  both  do  so 
neither  has  an  interest  in  the  other's  policy.  Only  by  some  agreement  incor- 
porated into  the  policy,  or  by  an  assignment  thereof,  can  one  have  an  interest 
in  a  policy  taken  out  by  the  other.5 

b.  Under  Particular  Contracts  or  Policies  —  (i)  Policy  Payable  to 

Mortgagee  —  (a)  By  Ordinary  or  "Open"  Mortgage  Clause  —  aa.  Contract  Still  Between 
Mortgagor  and  Insurer.  —  A  policy  issued  to  the  mortgagor  covering  the  mort- 
gaged property  and  payable  in  case  of  loss  to  the  mortgagee,  as  his  interest  may 
appear,  is  an  insurance  of  the  interest  of  the  mortgagor  and  not  of  the  mort- 
gagee. The  contract  is  between  the  insurer  and  the  mortgagor,6  and  the  latter 
is  the  insured.7 

66.  A  Mere  Direction  as  to  Mode  of  Payment.  —  Making  the  loss  payable  to  the 
mortgagee  is  not  an  assignment  of  the  policy  to  him.8    Such  a  clause  is  held 


Iowa  —  Assignment  Need  Not  Be  Recorded.  — 

A  written  assignment  after  loss  without  deliv- 
ery of  policy  to  the  assignee  is  valid  and  need 
not  be  recorded  as  required  by  Code  Iowa 
(1873),  §  1923  (now  Code  1897,  §  2906).  Ault- 
man  v.  McConnell,  34  Fed.  Rep.  724. 

1.  Order  on  Insurer.  —  Spratley  v.  Hartford 
Ins.  Co.,  1  Dill.  (U.  S.)  392;  Hall  v.  Dorches- 
ter Mut.  F.  Ins.  Co.,  in  Mass.  53,  15  Am. 
Rep.  t. 

2.  Indorsement  Without  Delivery  of  Policy.  — 

Aultman  v.  McConnell,  34  Fed.  Rep.  724. 

3.  Assignment  of  the  Loss  or  Damage  Accrued 
Sufficient.  —  Perry  v.  Merchants'  Ins.  Co.,  25 
Ala.  355. 

4.  Deposit  of  Policy  for  Collection  Not  an  Assign- 
ment.—When  the  owner  of  a  policy,  after 
loss,  places  it  in  the  hands  of  an  attorney  for 
collection,  with  instructions  to  apply  the  pro- 
ceeds in  payment  of  his  debt  to  a  third  person, 
this  does  not  constitute  an  assignment  of  the 
policy  to  such  third  person.  Aultman  v.  Mc- 
Connell, 34  Fed.  Rep.  724. 

5.  Carpenter  v.  Providence  Washington  Ins. 
Co.,  r6  Pet.  (U.  S.)  495;  Nichols  v.  Baxter,  5 
R.  I.  491. 

6.  "Open  Mortgage  Clause "—  Contract  Be- 
tween Insured  and  Mortgagor. —  United  States, 
—  Friemansdorf  v.  Watertown  Ins.  Co.,  1  Fed. 
Rep.  68;  Sias  v.  Roger  Williams  Ins.  Co.,  8 
Fed.  Rep.  187;  Humphry  v.  Hartford  F.  Ins. 
Co.,  15  Blatchf.  (U.  S.)  504. 

Colorado.  —  Scania  Ins.  Co.  v.  Johnson,  22 
Colo.  476. 

Maine.  —  Biddeford  Sav.  Bank  v.  Dwelling- 
House  Ins.  Co.,  81  Me.  566. 

Massachusetts.  —  Hale  v.  Mechanics'  Mut.  F. 
Ins.  Co.,  6  Gray  (Mass.)  169,  66  Am.  Dec.  410; 
Lowell  v.  Middlesex  Mut.  F.  Ins.  Co.,  8  Cush.' 
(Mass.)  127;  Fitchburg  Sav.  Bank  v.  Amazon 
Ins.  Co.,  125  Mass.  431;  Franklin  Sav.  Inst.  v. 
Central  Mut.  F.  Ins.  Co.,  119  Mass.  240. 

Michigan.  —  Van  Buren  v.  St.  Joseph 
County  Village  F.  Ins.  Co.,  28  Mich.  398. 

New  Hampshire.  —  Baldwin  v.  Phoenix  Ins. 
Co.,  60  N.  H.  164;  Blanchard  v.  Atlantic  Mut. 
F.  Ins.  Co.,  33  N.  H.  9. 


New  Jersey.  —  Martin  v.  Franklin  F.  Ins. 
Co.,  38  N.  J.  L.  140,  20  Am.  Rep.  372. 

New  York.  —  Balds  v.  Dobin,  67  Barb.  (N. 
Y.)  507;  Grosvenor  v.  Atlantic  F.  Ins.  Co.,  17 
N.  Y.  391. 

Wisconsin.  —  Williamson  v.  Michigan  F.  & 
M.  Ins.  Co.,  86  Wis.  393,  39  Am.  St.  Rep. 

906. 

See  Springfield  F.  &  M.  Ins.  Co.  v.  Allen, 
43  N.  Y.  389,  3  Am.  Rep.  711. 

7.  Mortgagor  Remains  the  Insured  —  Illinois. 

—  Continental  Ins.  Co.  v.  Hulman,  92  111. 
145,  34  Am.  Rep.  122. 

Maine.  —  Adams  v.  Rockingham  Mut.  F. 
Ins.  Co.,  29  Me.  292. 

Maryland.  — See  Coates  v.  Pennsylvania  F. 
Ins.  Co.,  58  Md.  172,  42  Am.  Rep.  327. 

New  Jersey.  —  Martin  v.  Franklin  F.  Ins. 
Co.,  38  N.  J.  L.  140,  20  Am.  Rep.  372;  State 
Ins.  Co.  v.  Maackens,  38  N.  J.  L.  565. 

New  Hampshire.  ■ —  Baldwin  v.  Phoenix  Ins. 
Co.,  60  N.  H.  164. 

Canada.  —  Livingstone  v.  Western  Ins.  Co., 
16  Grant's  Ch.  (U.  C.)  9.  Contra,  Black  v.  Na- 
tional Ins.  Co.,  24  L.  C.  Jur.  65. 

Evidence  of  Extent  of  Interest  of  Mortgagee.  — 
See  Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y. 
6;  Dakin  v.  Liverpool,  etc.,  Ins.  Co.,  77  N.  Y. 
600. 

Evidence  of  Mortgagee's  Being  Real  Party  In- 
sured.—  Woodbury  Sav.  Bank,  etc..  Assoc.  v. 
Charter  Oak  F.  &  M.  Ins.  Co.,  29  Conn.  374. 

8.  Direction  of  Payment  Not   an  Assignment 

—  Illinois.  —  Continental  Ins.  Co.  v.  Hulman, 
92  111.  145,  34  Am.  Rep.  122. 

Maine.  —  Biddeford  Sav.  Bank  v.  Dwelling- 
House  Ins.  Co.,  81  Me.  566;  Brunswick  Sav. 
Inst.  v.  Commercial  Union  Ins.  Co.,  68  Me. 
313,  28  Am.  Rep.  56. 

Massachusetts.  —  Smith  v.  Union  Ins.  Co., 
120  Mass.  90;  Hale  v.  Mechanics'  Mut.  F.  Ins. 
Co.,  6  Gray  (Mass.)  169,  66  Am.  Dec.  410; 
Franklin  Sav.  Inst.  v.  Central  Mut.  F.  Ins. 
Co.,  119  Mass.  240;  Loring  v.  Manufacturers' 
Ins.  Co.,  8  Gray  (Mass.)  28. 

Missouri  — Griswold  v.  American  Cent.  Ins. 
Co.,  1  Mo.  App.  97,  affirmed  in  70  Mo.  654. 
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to  be  simply  a  stipulation  in  advance  in  regard  to  the  payment  of  the  amount 
that  may  have  become  due  on  the  policy,  which,  when  carried  out,  is  per- 
formance of  the  contract  in  the  manner  agreed  to  by  the  insurer.1  And  the 
rule  is  the  same  when  the  policy  is  made  payable  to  the  mortgagee  by  indorse- 
ment with  the  consent  of  the  insurer  after  its  issuance  as  when  so  made  pay- 
able at  first.* 

cc.  Policy  Avoided  by  Breaches  of  Mortgagor.  —  There  is  no  contract  between 
the  mortgagee  and  the  insurer,  and  the  mortgagee  can  recover  only  when  the 
mortgagor  could  have  done  so  had  the  money  been  payable  to  himself  instead 
of  being  payable  for  his  benefit  to  the  mortgagee.3  Any  breach  by  the  mort- 
gagor of  the  conditions  of  the  policy  which  would  avoid  it  as  to  himself  will 
also  render  it  void  as  to  the  mortgagee.4 


New  Hampshire.  —  Baldwin  v.  Phoenix  Ins. 
Co.,  60  N.  H.  164. 

New  Jersey.  —  Martin  v.  Franklin  F.  Ins. 
Co.,  38  N.  J.  L.  140,  20  Am.  Rep.  372;  State 
Ins.  Co.  v.  Maackens,  38  N.  J.  L.  564. 

Wisconsin.  —  Williamson  v.  Michigan  F.  & 
M.  Ins.  Co.,  86  Wis.  393,  39  Am-  St-  ReP-  Q°6- 

Contra.  —  Brown  v.  Roger  Williams  Ins.  Co., 
5  R.  I.  394. 

When  Mortgage  Deht  Is  Greater  than  Amount 
of  Policy.  —  Whether  the  mortgage  debt  be 
greater  or  less  than  the  amount  of  the  policy 
when  written,  such  a  provision  as  "  loss,  if 
any,  first  payable  to  P.  [the  mortgagee]  or 
assigns,  as  his  mortgage  interest  may  appear," 
does  not  operate  as  an  assignment  of  the  pol- 
icy. It  is  still  the  owner  of  the  premises  who 
is  insured,  the  contract  of  the  insurer  is  with 
him  alone,  and  the  continued  validity  of  the 
policy  is  dependent  upon  the  performance  by 
him  of  the  conditions  embraced  in  it.  It  is  not 
the  interest  of  the  mortgagee  in  the  premises 
that  is  insured.  Williamson  v.  Michigan  F.  & 
M.  Ins.  Co.,  86  Wis.  393,  39  Am.  St.  Rep.  906. 

1.  Effect  of  Such  Direction  —  Alabama.  —  Fire 
Ins.  Companies  v.  Felrath,  77  Ala.  194,  54  Am. 
Hep.  58. 

Illinois.  —  Continental  Ins.  Co.  v.  Hulman, 
.92  111.  145,  34  Am.  Rep.  122. 

Maine. — Adams  v.  Rockingham  Mut.  F. 
Ins.  Co.,  29  Me.  292;  Biddeford  Sav.  Bank  v. 
Dwelling-House  Ins.  Co  ,  81  Me.  566;  Bruns- 
wick Sav.  Inst.  v.  Commercial  Union  Ins.  Co., 
■68  Me.  313,  28  Am.  Rep.  56. 

Massachusetts.  —  Franklin  Sav.  Inst.  v.  Cen- 
tral Mut.  F.  Ins.  Co.,  119  Mass.  240;  Loring 
■v.  Manufacturers'  Ins.  Co.,  8  Gray  (Mass.)  28. 

Missouri.  —  Griswold  v.  American  Cent.  Ins. 
Co.,  1  Mo.  App.  Q7,  affirmed  m  70  Mo.  654. 

New  Jersey.  —  Warbasse  v.  Sussex  County 
Mut.  Ins.  Co.,  42  N.  J.  L.  203;  Martin  v. 
Franklin  F.  Ins.  Co.,  38  N.  J.  L.  140,  20  Am. 
Hep.  372;  State  Ins.  Co.  v.  Maackens,  38  N.  J. 
L.  564. 

New  York.  —  Hine  v.  Homestead  F.  Ins. 
Co.,  29  Hun  (N.  Y.)  84;  Reid  v.  McCrum,  91 
N.  Y.  412;  Baltis  v.  Dobin,  67  Barb.  (N.  Y.) 
507. 

West  Virginia.  —  Bentley  v.  Standard  F.  Ins. 
Co.  40  W.  Va.  729. 

Canada.  —  Livingstone  v.  Western  Ins.  Co., 
16  Grant's  Ch.  (U.  C.)  9. 

Use  of  the  Words  "  As  Interest  May  Appear."  — 
In  Chandos  v.  American  F.  Ins.  Co.,  84  Wis. 
184,  it  was  held  that  where  the  insurance  is 
directed  to  be  paid  to  the  mortgagee  "  as  his 
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interest  may  appear,"  the  assured  mortgagor 
remains  the  responsible  party,  or  the  party  in 
interest  to  control  the  insurance  and  the  ad- 
justment of  the  loss.  But  a  distinction  is 
taken  between  cases  of  this  sort  and  cases 
where  the  direction  is  to  pay  the  whole  insur- 
ance to  the  mortgagee  or  some  third  person 
who,  it  is  said,  thereby  becomes  the  assignee 
of  the  policy  and  the  loss. 

2.  Effect  of  Subsequent  Indorsement  to  Mort- 
gagee.—  Black  v.  National  Ins.  Co.,  24  L.  C. 
Jur.  65. 

3.  Mortgagee  Succeeds  Only  to  Eights  of  Mort- 
gagor.—  Hale  v.  Mechanics'  Mut.  F.  Ins.  Co., 
6  Gray  (Mass.)  169,  66,  Am.  Dec.  410;  Van- 
Buren  v.  St.  Joseph  County  Village  F.  Ins. 
Co.,  28  Mich.  398;  Grosvenor  v.  Atlantic  F. 
Ins.  Co.,  17  N.  Y.  391. 

Assignment  by  Payee.  —  Such  an  assignment 
does  not  change  the  effect  of  the  contract,  and 
in  case  of  loss  the  assignee  is  bound  as  would 
be  the  payee  by  any  subsequent  act  cf  the  in- 
sured. Hale  v.  Mechanics'  Mut.  F.  Ins.  Co., 
6  Gray  (Mass.)  169,  66  Am.  Dec.  410.  See  also 
Macomber  v.  Cambridge  Mut.  F.  Ins.  Co.,  8 
Cush.  (Mass.)  133. 

Policy  for  Benefit  of  Mortgagee.  —  The  policy 
was  issued  upon  a  written  application  stating 
that  the  insurance  was  for  the  benefit  of  the. 
mortgagee.  It  was  held  that  the  mortgagee 
became  simply  an  appointee  to  receive  pay- 
ment, and  that  whatever  would  defeat  the 
mortgagor's  right  of  recovery  would  also  de- 
feat recovery  by  the  mortgagee.  Van  Buren  v. 
St.  Joseph  County  Village  F.  Ins.  Co.,  28 
Mich.  398. 

When  Eight  of  Mortgagee  Is  Made  Not  Subject 
to  Conditions.  —  Oakland  Home  Ins.  Co.  v. 
Bank  of  Commerce,  47  Neb.  717. 

4.  Breach  by  Mortgagor  Defeats  Mortgagee  — 

United  States.  —  Sias  v.  Roger  Williams  Ins. 
Co.,  8  Fed.  Rep.  187;  Friemansdorf  v.  Water- 
town  Ins.  Co.,  1  Fed.  Rep.  68;  Humphry  v. 
Hartford  F.  Ins.  Co.,  15  Blatchf.  (U.  S.)  504. 

Arkansas.  —  Phoenix  Ins.  Co.  v.  Public  Park 
Amusement  Co.,  63  Ark.  187.. 

Colorado.  —  Scania  Ins.  Co.  v.  Johnson,  22 
Colo.  476. 

Illinois.  —  Continental  Ins.  Co.  v.  Hulman, 
92  111.  145,  34  Am.  Rep.  122. 

Maine.  —  Brunswick  Sav.  Inst.  v.  Commer- 
cial Union  Ins.  Co.,  68  Me.  313,  28  Am.  Rep. 
56;  Adams  v.  Rockingham  Mut.  F.  Ins.  Co., 
29  Me.  294. 

Massachusetts.  —  Hale  v.  Mechanics  Mut. 
F.  Ins.  Co.,  6  Gray  (Mass.)  169,  66  Am.  Dec. 
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Acts  of  Mortgagor  Avoiding  Policy.  —  Thus  the  mortgagor  may  work  a  forfeiture 
by  taking  other  insurance,1  alienation  of  the  mortgaged  premises,2  permitting 
change  of  title  by  foreclosure,3  vacancy,'1  nonpayment  of  assessments  5  or 
misstatement  of  interest.6 

dd.  Equitable  Rights  of  Mortgagee.  —  Though  the  contract  is  with  the  mort- 
gagor, yet  the  mortgagee  as  payee  acquires  certain  equitable  rights  which  the 
insurer  is  bound  to  regard.7  Thus  the  mortgagor  cannot  revoke  such  direction 
or  cancel  the  indorsement  without  the  knowledge  and  consent  of  the  mort- 
gagee.** The  admissions  and  declarations  made  by  the  former  are  not  binding 
upon  the  latter.9    The  mortgagee  is  not  bound  by  an  adjustment  of  the  lost 


410;  Fitchburg  Sav.  Bank  v.  Amazon  Ins.  Co., 
125  Mass.  431;  Lowell  v.  Middlesex  Mut.  F. 
Ins.  Co.,  8  Cush.  (Mass.)  127;  Loring  v.  Manu- 
facturers' Ins.  Co.,  8  Gray  (Mass.)  28;  Frank- 
lin Sav.  Inst.  v.  Central  Mut.  F.  Ins.  Co.,  119 
Mass.  240. 

Michigan.  —  Van  Buren  v.  St.  Joseph  County 
Village  F.  Ins.  Co.,  28  Mich.  398. 

Missouri.  —  Dircks  v.  German  Ins.  Co.,  34 
Mo.  App.  31. 

New  Hampshire.  —  Baldwin  v.  Phoenix  Ins. 
Co..  60  N.  H.  164;  Blanchard  v.  Atlantic  Mut 
F.  Ins.  Co.,  33  N.  H.  9. 

New  Jersey.  —  Lattan  v.  Royal  Ins.  Co.,  45 
N.  J.  L.  453;  State  Ins.  Co.  v.  Maackens,  38 
N.  J.  L.  564;  Warbasse  v.  Sussex  County  Mut. 
Ins.  Co.,  42  N.  J.  L.  203. 

New  York.  —  Lasher  v.  North-western  Nat. 
Ins.  Co.,  18  Hun  (N.  Y.)  98;  Hine  v.  Home- 
stead F.  Ins.  Co.,  29  Hun  (N.  Y.)  84;  Gros- 
venor  v.  Atlantic  F.  Ins.  Co.,  17  N.  Y.  391. 

Rhode  Island.  —  Brown  v.  Roger  Williams 
Ins.  Co.,  5  R.  I.  394;  Francis  v.  Butler  Mut. 
F.  Ins.  Co.,  7  R.  I.  159. 

Wisconsin.  —  Williamson  v.  Michigan  F.  & 
M.  Ins.  Co.,  86  Wis.  393,  39  Am.  St.  Rep.  906; 
Carberry  v.  German  Ins.  Co.,  86  Wis.  323. 

Canada.  —  Livingstone  v.  Western  Ins.  Co 
16  Grant's  Ch.  (U.  C.)  9. 

The  following  rule  has  been  laid  down  in 
some  cases:  When  the  policy  provides  that 
the  loss,  if  any,  is  payable  to  the  mortgagee 
as  his  interest  may  appear,  or  contains  sim- 
ilar words,  such  mortgagees  become  thereby 
the  parties  assured  to  the  extent  of  their  in- 
terest as  mortgagees  and  their  rights  and  in- 
terests cannot  be  destroyed  or  impaired  by  any 
act  of  the  owner  of  the  property.  Traders' 
Ins.  Co.  v.  Robert,  9  Wend.  (N.  Y.)  404;  Til- 
lou  v.  Kingston  Mut.  Ins.  Co.,  5  N.  Y.  ' 406; 
Graham  v.  Firemen's  Ins.  Co.,  8  Daly  (N.  Y.) 
421;  Black  v.  National  Ins.  Co.,  24  L.  C.  Jur. 
65.  See  also  Burrows  v.  McCalley,  17  Wash. 
269;  Lane  v.  Sun  Mut.  Ins.  Co.,  35  La.  Ann. 
224. 

The  New  York  cases  stating  this  rule  are 
overruled  in  Grosvenor  v.  Atlantic  F.  Ins. 
Co.,  17  N.  Y.  391,  and  the  law  of  that  state  is 
now  unquestionably  that  of  the  text. 

When  Policy  Has  Special  Provisions.  —  Francis 
v.  Butler  Mut.  F.  Ins.  Co.,  7  R.  I.  159. 

1.  Other  Insurance.  —  Livingstone  v.  Western 
Ins.  Co..  16  Grant's  Ch.  (U.  C.)g;  Continental 
Ins.  Co.  v.  Hulman,  92  111.  145,  34  Am.  Rep. 
122;  Sias  v.  Roger  Williams  Ins.  Co.,  8  Fed 
Rep.  187. 

2.  Alienation.  —  Adams  v.  Rockingham  Mut. 
F.  Ins.  Co.,  29  Me.    292;    Loring  v.  Manu- 

204 


facturers'  Ins.  Co.,  8  Gray  (Mass.)  28;  Scania 
Ins.  Co.  v.  Johnson,  22  Colo.  476. 

3.  Change  of  Title  by  Foreclosure. —  Bruns- 
wick Sav.  Inst.  v.  Commercial  Union  Ins.  Co 
68  Me.  313,  28  Am.  Rep.  56. 

4.  Vacancy  of  Premises.  —  Franklin  Sav.  Inst. 
v.  Central  Mut.  F.  Ins.  Co.,  119  Mass.  240. 

5.  Effect  of  Failure  to  Pay  Assessments.  —  See 
Francis  v.  Butler  Mut.  F.  Ins.  Co.,  7  R  I 
159- 

Or  to  Pay  Premium  Note.  —  Dircks  v.  German 
Ins.  Co.,  34  Mo.  App.  31. 

6.  Misstatement  of  Interest.  —  Phoenix  Ins. 
Co.  v.  Public  Parks  Amusement  Co..  63  Ark. 
187;  Lowell  v.  Middlesex  Mut.  F.  Ins.  Co.,  8- 
Cush.  (Mass.)  127. 

7.  Mortgagee's  Equitable  Eights  —  Illinois.  — 
Continental  Ins.  Co.  v.  Hulman,  92  111.  145,. 
34  Am.  Rep.  122. 

Missouri.  —  Griswold  v.  American  Cent.  Ins. 
Co.,  70  Mo.  654. 

New  Jersey.  —  Warbasse  v.  Sussex  County 
Mut.  Ins.  Co.,  42  N.  J.  L.  203;  Martin  v. 
Franklin  F.  Ins.  Co.,  38  N.  J.  L.  140,  20  Am. 
Rep.  372;  State  Ins.  Co.  v.  Maackens,  38  N.  I 
L.  565.  J 
New  Ha?npshire.  —  Blanchard  v.  Atlantic 
Mut.  F.  Ins.  Co.,  33  N.  H.  9. 

New  York.  —  Baltis  v.  Dobin,  67  Barb.  (N. 
Y.)  507;  Browning  v.  Home  Ins.  Co.,  71  N.  Y. 
508,  27  Am.  Rep.  86. 

Canada.  —  Livingstone  v.  Western  Ins.  Co.. 
16  Grant's  Ch.  (U.  C.)  9. 

See  also  Illinois  F.  Ins.  Co.  v.  Stanton,  57 
111.  354;  Lane  v.  Sun  Mut.  F.  Ins.  Co.,  35  La. 
Ann.  224;  Coates  v.  Pennsylvania  F.  Ins.  Co., 
58  Md.  172,  42  Am.  Rep.  327;  Ennis  v.  Har- 
mony F.  Ins.  Co.,  3  Bosw.  (N.  Y.)  516. 

8.  Mortgagee's  Consent  to  Eevocation  Eequired. 
—  Miller  v.  Aldrich,  31  Mich.  408;  Lattan  v. 
Royal  Ins.  Co.,  45  N.  J.  L.  453;  Reid  v.  Mc- 
Crum,  91  N.  Y.  412. 

In  Reid  v.  McCrum,  91  N.  Y.  412,  the  in- 
dorsement was,  "  Loss,  if  any,  payable  to  R., 
mortgagee,"  and  the  insured  afterwards 
procured  this  indorsement  to  be  erased,  and 
the  following  to  be  substituted:  "  The  mort- 
gagee's interest  having  ceased,  loss,  if  any,  is- 
now  payable  to  C.  as  owner."  It  was  held 
that  R.  was  entitled  to  the  insurance. 

9.  Mortgagor's  Admissions  Do  Not  Bind  Mort- 
gagee.—  Harrington  v.  Fitchburg  Mut.  F.  Ins. 
Co.,  124  Mass.  126;  Hall  v.  Philadelphia  F. 
Assoc.,  64  N.  H.  405;  Browning  v.  Home  Ins. 
Co.,  71  N.  Y.  508,  27  Am.  Rep.  86;  Hathaway 
v.  Orient  Ins.  Co.,  134  N.  Y.  409. 

Contra.  —  See  Chandos  v.  American  F.  Ins. 
Co.,  84  Wis.  184. 
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made  by  the  mortgagor  without  the  former's  knowledge  and  consent. 

(V)  By  the  "  Union  Mortgage  Clause  »—  aa.  In  General.  —  Instead  of  providing  in 
the  policy  simply  that  it  shall  be  payable  to  the  mortgagee  as  his  interest  may 
appear,  which  is  called  the"  open  mortgage  clause,"  the  modern  fire  policy 
contains  another  provision  called  the  "  union  mortgage  clause.  In  this  it  is 
stipulated  that  in  case  of  loss  the  policy  is  payable  to  the  mortgagee  and  that 
his  interest  as  payee  shall  not  be  invalidated  or  affected  by  any  act  or  omission 
of  the  mortgagor.3  This  practically  gives  the  mortgagee  independent  insur- 
ance which  cannot  be  destroyed  by  the  mortgagor,  and  thus  the  insecurity  of 
the  "open  mortgage  clause  "  is  removed.3  The  " union  mortgage  clause  isa 
valid  and  enforceable  one  4  and  it  is  to  be  construed  in  the  light  of  its  plain 
purpose  to  secure  the  interest  of  the  mortgagee.5  It  is  a  condition  and  not  a 
covenant,6  and  when  there  is  a  conflict  between  other  parts  of  the  policy  and 
this  clause,  the  clause  will  prevail.7 

66.  Independent  Insurance  upon  Mortgagee's  Interest.  —  The  Union  Mortgage  Clause 


1.  Entry  into  Accord  and  Satisfaction.  —  See 

Hathaway  v.  Orient  Ins.  Co.,  134  N.  Y.  409. 

Submission  to  Arbitration.  —  In  Brown  v. 
Roger  Williams  Tns.  Co.,  5  R-  I-  394.  the  in- 
surance was  procured  by  the  mortgagor,  loss 
or  damage  payable  to  the  mortgagee.  It  was 
held  that  this  was  in  effect  an  unconditional 
assignment  of  the  policy  and  the  loss,  and  that 
the  mortgagor  had  no  interest  in  it  and  was 
not  entitled,  without  special  authorization,  to 
control  the  adjustment  of  the  loss  or  to  submit 
to  arbitration  the  matters  in  dispute. 

Mortgagee  Not  Bound  by  Mortgagor's  Adjust- 
ment. —  Although  the  rights  of  a  mortgagee  to 
whom  a  policy  is  made  payable  may  be 
affected  by  the  acts  of  the  mortgagor  before 
loss,  yet  at  the  moment  of  loss  the  rights  of 
the  parties  are  fixed  and  the  mortgagee  cannot 
be  bound  by  an  adjustment  made  between  the 
mortgagor  and  the  company  without  his  knowl- 
edge or  consent.  Hall  v.  Philadelphia  F. 
Assoc.,  64  N.  H.  405. 

But  Mortgagor  May  Enter  into  Appraisement 
"Without  Notice.  —  The  assured  has  the  right  to 
enter  into  an  appraisement  of  the  loss  accord- 
ing to  the  terms  of  the  policy,  without  notice 
to  the  mortgagee  and  without  his  approval. 
Chandos  v.  American  F.  Ins.  Co.,  84  Wis. 
184. 

2.  The  Massachusetts  Standard  Policy  has  a 

provision  to  this  effect.  Pub.  Stat.  Mass. 
(1882),  c.  119,  §  139-  See  Eliot  Five  Cents 
Sav.  Bank  v.  Commercial  Union  Assur.  Co., 
142  Mass.  142,  and  see  cases  in  following  notes. 

As  to  the  Policy  Adopted  by  Canadian  Compa- 
nies, see  Anderson  v.  Saugeen  Mut.  F.  Ins. 
Co  ,  18  Ont.  Rep.  355;  Omnium  Securities  Co. 
v.  Canada  F.,  etc.,  Ins.  Co.,  1  Ont.  Rep.  494; 
Holt's  Ins.  Law  of  Canada,  §  192. 

Clause  Providing  that  Mortgagee  Is  to  Pay 
Assessments  if  Mortgagor  Fails.  —  In  Francis  v. 
Butler  Mut.  F.  Ins.  Co.,  7  R  I.  159.  the  policy 
contained  a  section  by  which  it  was  to  become 
void  upon  the  alienation  of  the  property,  so 
that  the  original  assured  should  not  recover  in 
case  of  loss,  but  was,  notwithstanding,  to  con- 
tinue payable  to  the  mortgagee  in  such  case  in 
the  same  manner  as  if  no  alienation  had  been 
made;  and  in  case  of  the  nonpayment  of 
assessments  by  the  insured,  the  person  to 
whom  the  loss  was  made  payable  was  to  pay 
all  the  assessments  required  of  the  insured. 
It  was  held  that  this  section  contemplated  that 


the  policy  should  continue  in  force  for  the 
benefit  of  the  mortgagee  when  it  had  been  for- 
feited as  to  the  original  insured;  that  under  it 
the  mortgagee  was  made  liable  absolutely  for 
all  assessments  in  case  of  the  default  of  the 
original  insured;  but  that  the  mortgagee  was 
not  required  to  pay  within  the  time  limited  for 
the  insured  nor  within  any  other  fixed  period. 

3.  Hastings  v.  Westchester  F.  Ins.  Co.,  73 
N.  Y.  141.    And  see  cases  in  following  notes. 

4.  Such  Clause  Valid.  —  Springfield  F.  &  M. 
Ins.  Co.  v.  Allen,  43  N.  Y.  389,  3  Am.  Rep. 
711;  Ulster  County  Sav.  Inst.  v.  Leake,  73  N. 
Y.  161,  29  Am.  Rep.  115.  And  see  cases  in 
following  notes. 

Consideration  for  New  Contract.  —  The  con- 
sideration for  the  contract  found  in  the 
"union  mortgage  clause"  is  the  additional 
security  arising  from  the  insurance  being  in 
consideration  of  the  loan  and  the  premium 
being  paid  to  perfect  the  security.  Hartford 
F.  Ins.  Co.  v.  Olcott,  97  111.  439- 

5.  Construction  of  Such  Clause.  —  Lancashire 
Ins.  Co.  v.  Boardman,  58  Kan.  339. 

6.  Such  Stipulations  Conditions,  Not  Covenants. 
—  Ormsby  v.  Phenix  Ins.  Co.,  5  S.  Dak.  72, 
wherein  it  was  held  that  stipulations  in  the 
mortgage-clause  agreement  annexed  to  the 
policy  in  the  following  words  constituted  con- 
ditions and  not  covenants:  "  This  insurance, 
as  to  the  interest  of  the  mortgagee  or  trustee 
only  therein,  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner  of  the 
property  insured,  or  by  the  occupation  of  the 
premises  for  purposes  more  hazardous  than 
are  permitted  by  the  terms  of  this  policy;  pro- 
vided that  in  case  the  mortgagor  or  owner 
neglects  or  refuses  to  pay  any  premium  due 
under  this  policy,  then,  on  demand  the  mort- 
gagee or  trustee  shall  pay  the  same;  provided, 
also,  that  the  mortgagee  or  trustee  shall  notify 
this  company  of  any  change,  of  ownership  or 
increase  of  hazard  which  shall  come  to  his  or 
her  knowledge,"  etc. 

See  also  sub  voce  Provided,  in  this  work. 
Provision  that  Sale  Shall  Not  Avoid  Policy.  — 
City  Five  Cents  Sav.  Bank  v.  Pennsylvania  F. 
Ins.  Co.,  122  Mass.  165. 

7.  Conflict  between  Kemainder  of  Policy  and 
Union  Mortgage  Clause.  —  German  Ins.  Co.  v. 
Churchill,  26  111.  App.  206. 

So  Provided  by  Terms  of  Clause.  —  Lancashire 
Ins.  Co.  v.  Boardman,  58  Kan.  339. 
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incorporated  into  a  Policy  operates  as  an  independent  insurance  upon  the  mort- 
gagee's interest,  and  gives  him  the  same  protection  as  if  he  had  taken  out  a 
separate  policy,  free  from  the  conditions  imposed  upon  the  owner,  and  leaving 
him  responsible  only  for  his  own  acts.1 

Where  the  Clause  Is  Attached  to  an  Existing  Policy  running  to  the  mortgagor  the  rule 
is  the  same;  it  creates  a  new  and  distinct  contract  between  the  insurer  and  the 
mortgagee,  and  effects  a  separate  insurance  of  the  interest  of  the  mortgagee 
dependent  for  its  validity  solely  upon  the  cause  of  action  of  the  insurer  and 
the  mortgagee.2 

Mortgagee  a  Party  —  Two  Contracts  in  Substance.  —  In  either  case  the  mortgagee  is 
a  party  to  the  insurance  contract,  which  is  in  substance  two  contracts,  covering 
the  distinct  interests  of  the  mortgagee  and  mortgagor.3 

cc.  Policy  Not  Avoided  by  Act  or  Neglect  of  Mortgagor.  —  The  policy  as  regards 
the  mortgagee  is  unaffected  by  any  act  or  neglect  of  the  mortgagor  of  which 
the  mortgagee  is  ignorant,  and  the  insurer  may  set  up  no  defense  based 
thereon,4  whether  such  act  or  neglect  was  committed  before  or  after  the  issu- 
ing of  the  policy  or  the  making  of  the  agreement  between  the  company  and 
the  mortgagee.5 

illustrations.  —  Thus,  recovery  by  the  mortgagee  is  not  defeated  by  a  breach 
of  the  stipulations  against  other  insurance  by  the  mortgagor,6  or  against  exist- 


1.  Union  Mortgage  Clause  Is  Independent  Policy 
for  Mortgagee  —  United  States.  —  Syndicate  Ins. 
Co.  v.  Bohn,  27  U.  S.  App.  564,  65  Fed.  Rep. 
165. 

Illinois.  —  Hartford  F.  Ins.  Co.  v.  Olcott  97 
111.  439. 

Nebraska.  —  Phoenix  Ins.  Co.  v.  Omaha 
Trust  Co.,  41  Neb.  834;  Hanover  F.  Ins.  Co. 
v.  Bohn,  48  Neb.  743;  State  Ins.  Co.  v.  New 
Hampshire  Trust  Co.,  47  Neb.  62;  North 
British  Ins.  Co.  v.  Bohn,  49  Neb.  572. 

New  York.  —  Eddy  v.  London  Assur.  Corp., 
143  N.  Y.  311;  Hastings  v.  Westchester  F.  Ins! 
Co.,  73  N.  Y.  141;  Phoenix  Ins.  Co.  v.  Floyd 
19  Hun  (N.  Y.)  287. 

South  Dakota.  —  Ormsby  v.  Phoenix  Ins. 
Co.,  5  S.  Dak.  72. 

Contra.  —  Hanover  F.  Ins.  Co.  v.  National 
Exch.  Bank  (Tex.  Civ.  App.  1896),  34  S.  W. 
ReP-  333;  American  Cent.  Ins.  Co.  v.  Cowan, 
(Tex.  Civ.  App  1896)  34  S.  W.  Rep.  460.  See 
also  National  Bank  v.  Union  Ins.  Co.,  88  Cal. 
497,  22  Am.  St.  Rep.  324;  Meriden  Sav.  Bank 
v.  Home  Mut.  F.  Ins.  Co.,  50  Conn.  396. 

2.  Clause  Attached  to  Existing  Policy  Is  Inde- 
pendent.—  Syndicate  Ins.  Co.  v.  Bohn,  65  Fed. 
Rep.  165,  27  U.  S.  App.  564;  Genesee  Falls 
Permanent  Sav.,  etc.,  Assoc.  v.  U.  S.  Fire 
Ins.  Co.,  16  N.  Y.  App.  Div.  587. 

Such  Agreement  Made  by  Independent  Contract. 
—  Ulster  County  Sav.  Inst.  v.  Leake,  73  N.  Y. 
161,  29  Am.  Rep.  115. 

3.  Under  Such  Clause  Mortgagee  a  Party.  — 
Hartford  F.  Ins.  Co.  v.  Olcott,  97  111.  456, 
wherein  it  is  said:  "  The  mortgage  clause 
distinctly  recognizes,  as  we  have  before  seen, 
an  interest  separate  from  that  of  Prettyman' 
[the  mortgagor]  in  the  insurance,  and  that  this 
interest  is  for  the  security  of  the  holder  of  the 
note,  whoever  he  may  be.  It  further,  in  sub- 
stance, declares  that  the  policy  as  to  the  mort- 
gagor is  one  thing,  and  as  to  the  holder  of  the 
note  another  and  very  different  thing.  As  to 
Prettyman  the  policy  is  to  be  read  without  the 
mortgage  clause  —  as  to  the  bank  it  is  to  be 


read  as  affected  by  that  clause.  In  effect, 
there  are  two  distinct  contracts  of  insurance, 
one  by  the  mortgagor,  the  other  by  the  mort- 
gagee, and  this  view  gives  full  force  to  all  the 
language,  and  none  other  will."  See  also 
Allen  v.  Watertown  F.  Ins.  Co.,  132  Mass.  480; 
Howes  v.  Dominion  F.  &  M.  Ins.  Co.,  8  Ont.' 
App.  644. 

4.  Mortgagee's  Rights  Unaffected  by  Act  of 
Mortgagor—  United  States.  —  Syndicate  Ins. 
Co.  v.  Bohn,  27  U.  S.  App.  564,  65  Fed.  Rep.  165. 

Illinois.  —  Hartford  F.  Ins.  Co.  v.  Olcott,  97 
111.  439;  German  Ins.  Co.  v.  Churchill,  26  III. 
App.  206. 

Nebraska.  —  Hanover  F.  Ins.  Co.  v.  Bohn, 
48  Neb.  743;  State  Ins.  Co.  v.  New  Hampshire 
Trust  Co.,  47  Neb.  62;  North  British,  etc., 
Ins.  Co.  v.  Bohn,  49  Neb.  572. 

New  York.  —  Hastings  v.  Westchester  F. 
Ins.  Co.,  73  N.  Y.  141;  Phoenix  Ins.  Co.  v. 
Floyd,  19  Hun  (N.  Y.)  287;  Eddy  v.  London 
Assur.  Corp..  143  N.  Y.  311;  Genesee  Falls 
Permanent  Sav.,  etc..  Assoc.  v.  U.  S.  Fire  Ins. 
Co.,  16  N.  Y.  App.  Div.  587. 

South  Dakota.  —  Ormsby  v.  Phenix  Ins.  Co., 
5  S.  Dak.  72. 

But  see  contra  Hanover  F.  Ins.  Co.  v. 
National  Exch.  Bank  (Tex.  Civ.  App.  1896), 
34  S.  W.  Rep.  353:  American  Cent.  Ins.  Co. 
v.  Cowan  (Tex.  Civ.  App.  1896),  34  S.  W. 
Rep.  460. 

5.  Syndicate  Ins.  Co.  v.  Bohn,  65  Fed.  Rep. 

165. 

6.  Other  Insurance.  —  Eddy  v.  London  Assur. 
Corp.,  143  N.  Y.  3ir;  New  York  Mut.  F.  Ins. 
Co.  v.  Alvord,  61  Fed.  Rep.  752,  21  U.  S.  App. 
228. 

In  Eddy  v.  London  Assur.  Corp.,  143  N.  Y. 
311,  it  was  so  held  although  the  policy  also 
provided  that  the  company  should  not  be 
liable  for  a  greater  proportion  of  any  loss  than 
the  amount  thereby  insured  should  bear  to  the 
whole  amount  of  the  insurance  on  the  prop- 
erty. 

But  as  to  pro-rating  the  additional  insurance 
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ing  incumbrance,1  alienation,2  misrepresentation  of  title  or  interest,3  or  even 
voluntary  destruction  by  the  mortgagor.4  . 

dd  Stipulations  of  Policy  Binding  upon  Mortgagee.  —  But  while  this  clause  pro- 
tects him  against  the  mortgagor's  acts,  the  mortgagee  nevertheless  procures 
insurance  on  his  interest  subject  to  the  conditions  of  the  policy  and  in  general 
is  responsible  for  his  own  acts  and  omissions  in  contravention  thereof. 

Some  Limitations  upon  the  General  Rule  exist,  however,  and  it  IS  held  that  the 
clause  merely  releases  the  mortgagee  from  liability  for  acts  or  neglect  of  the  mort- 
eacror  with  reference  to  the  property,  while  the  risk  attaches.  Thus  the  clause 
does  not  dispense  with  giving  the  required  notice  of  loss  within  the  time  stipu- 
lated 6  nor  with  disclosing  increased  hazard  at  renewal,7  nor  with  truly  stating 
the  mortgagee's  interest.8  On  the  other  hand,  a  provision  that  the  policy 
shall  be  void  if  the  subject  of  insurance  is  a  building  on  ground  not  owned  by 
the  insured  in  fee  simple  is  not  binding,  nor  intended  to  be  binding,  upon  the 

XT1 0  ft  £f  cl^G  G  > 

(2)  Assignment  to  Mortgagee—  Contract  Does  Not  Become  One  of  Indemnity  to  Mort- 
gagee —  When  the  owner  of  property  obtains  insurance  thereon  and  afterwards 
mortgages  it  and  then  assigns  the  policy  to  the  mortgagee,  with  the  consent  of 
the  insurer,  the  contract  is  not  thereby  converted  into  one  of  indemnity  to  the 

Ins.  Co.  v.  Williams,  63  Fed.  Rep.  925,  27  U. 
S.  App.  493. 

5.  Mortgagee  Responsible  for  Own  Acts  in  Ac- 
cordance with  Condition.— Hastings  v.  West- 
chester F.  Ins.  Co.,  73  N.  Y.  141;  Hartford  F. 
Ins.  Co.  v.  Olcott,  97  HI-  439- 

6.  Proof  of  Loss  Not  Dispensed  With.  —  South- 
ern Home  Bldg.,  etc..  Assoc.  v.  Home  Ins. 
Co.,  94  Ga.  167,  47  Am.  St.  Rep.  147- 

Failure  of  the  mortgagee  to  notify  the  com- 
pany of  the  breach  of  a  condition,  where  the 
act  constituting  the  breach  was  immaterial  to 
the  risk  and  worked  no  injury  to  the  insurer, 
has  been  held  not  to  avoid  the  policy,  although 
the  policy  provided  that  the  mortgagee  should 
give  notice  of  such  breaches  as  come  to  its 
knowledge.  Phenix  Ins.  Co.  v.  Omaha  L.  & 
T.  Co.,  41  Neb.  834.  ,  „  , 

7.  Disclosing  Increased  Risk  —  Duty  of  Mort- 
gagee in  Case  of  Renewal.  —  Although,  by  the 
terms  of  a  mortgage  clause  in  an  insurance 
policy,  the  rights  of  the  mortgagee  as  to  prop- 
erty insured  by  the  mortgagor  prior  to  the  ex- 
ecution of  the  mortgage  are  not  affected  by  any 
act  of  the  mortgagor  in  increasing  the  hazard 
during  the  life  of  the  policy,  yet  upon  its  re- 
newal the  increased  hazard  must  be  disclosed 
by  the  mortgagee  in  order  to  make  the  insurer 
liable  to  him  in  case  of  loss.  Cole  v.  Germania 
F.  Ins.  Co.,  99  N.  Y.  36. 

8.  Policy  Avoided  by  Misstatement  of  Interest. 
—  The  "union  mortgage  clause"  does  not 
relieve  the  mortgagee  from  a  condition  in  a 
policy  requiring  the  interest  of  the  insured  in 
the  property  to  be  truly  stated,  especially 
where  the  insured  made  application  for  the 
policy  and  paid  the  premium  at  the  instance 
of  the  mortgagee,  to  whom  the  policy  was  de- 
livered and  for  whose  exclusive  benefit  it  was 
issued,  and  through  whose  neglect  the  insur- 
ance company  was  not  notified  of  the  real  con- 
dition of  the  title.  Genesee  Falls  Permanent 
Sav.,  etc.,  Assoc.  v.  U.  S.  Fire  Ins.  Co.,  16  N. 
Y.  App.  Div.  587- 

9  Policy  to  Be  Void  if  Building  Not  on  In- 
sured's Ground.  —  Hanover  F.  Ins.  Co.  v.  Bohn, 
48  Neb.  743- 
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See  Hartford  F.  Ins.  Co.  v.  Williams,  63  Fed. 
Rep.  925,  27  U.  S.  App.  493-  . 

And  where  the  policy  permits  additional  in- 
surance only  to  a  certain  limit,  the  mortgagee's 
rights  are  not  affected  by  the  mortgagor's  ob- 
taining more  insurance  than  the  amount  per- 
mitted, even  though  the  policies  are  in  the 
mortgagee's  possession  and  though  the  in- 
surance is  taken  out  by  him  at  the  mortgagor's 
request;  and  if  such  a  policy,  with  the  insur- 
ance then  existing,  does  not  exceed  the 
amount  permitted,  it  is  not  invalidated  by  sub- 
sequent insurance  on  the  part  of  the  mortgagor 
in  excess  of  that  amount.  New  York  Mut. 
F.  Ins.  Co.  v.  Alvord,  21  U.  S.  App.  228,  61 
Fed.  Rep.  752. 

Mispresentation  as  to  Other  Insurance.  —  bee 
State  Ins.  Co.  v.  New  Hampshire  Trust  Co., 
47  Neb.  62. 

1.  Breach  of  Clause  Forbidding  Existing  Incum- 
brance. —  Hanover  F.  Ins.  Co.  v.  Bohn,  48  Neb. 
743. 

Texas  —  Contrary  Holding  When  Mortgagor 
Conceals  Other  Incumbrance.  —  Hanover  F.  Ins. 
Co.  v.  National  Exch.  Bank  (Tex.  Civ.  App. 

1896),  34  S.  W.  Rep.  333-  .  T 

2.  Alienation  by  Mortgagor.  —  Phenix  Ins. 
Co.  v.  Omaha  L.  &  T.  Co.,  41  Neb.  834. 

3.  Misrepresentation  by  Mortgagor.  —  North 
British,  etc.,  Ins.  Co.  v.  Bohn,  49  Neb.  572. 
In  this  case  two  parties  took  out  a  policy  pay- 
able to  the  mortgagee  "  as  his  interest  might 
appear,"  with  the  union  mortgage  clause. 
They  represented  that  they  were  the  owners 
of  the  property  insured,  when  in  fact  it  was 
owned  by  a  corporation,  of  the  capital  stock  of 
which  they  were  the  sole  proprietors.  It  was 
held  that  it  was  not  such  a  misrepresentation 
as  prevented  the  mortgagee  from  asserting  his 
rights  under  the  union  mortgage  clause  at- 
tached to  the  policy,  the  mortgagee  having  no 
knowledge  of  the  misrepresentation  nor  par- 
ticipation therein. 

Contra  —  Misrepresentation  of  Title  by  Infant 
Mortgagor.  —  Graham  v.  Fireman's  Ins.  Co., 
87  N.  Y.  69. 

4.  Destruction  by  Mortgagor.  —  H  artford  F. 


Parties  to  the  Contract. 


FIRE  INSURANCE. 


Mortgagees. 


mortgagee,  but  remains  with  the  mortgagor,  and  it  is  his  interest  alone  that  is 
covered. 1 

Assignee  May  Recover  Only  When  Assignor  Could.  —  The  mortgagee  as  assignee  takes 
the  policy  subject  to  all  the  express  stipulations  contained  therein  and  subject 
to  all  the  conditions  imposed  by  the  terms  of  the  contract  upon  the  original 
insured,  and  his  right  to  recover  in  case  of  loss  is  forfeited  by  anv  breach  of 
such  conditions  by  the  mortgagor  subsequent  to  the  assignment,2  such  as  tak- 
ing other  insurance,3  voluntary  destruction,4  alienation,5  or  incumbrance  « 
As  a  rule,  the  mortgagee  may  recover  only  where  his  assignor  could  have  done 
so  if  no  assignment  had  been  made.7 

Minority  Rule.  —  There  are,  however,  some  cases  holding,  to  the  contrary 
that  the  assignor  can  do  no  act  affecting  the  rights  of  the  assignee.8 


1.  Effect  of  Assignment  to  Mortgagee —  United 

States.  —  Carpenter  v.  Providence  Washington 
Ins.  Co.,  16  Pet.  (U.  S.)  495. 

Illinois.  —  Illinois  Mut.  F.  Ins.  Co.  v.  Fix, 
53  HI-  151,  5  Am.  Rep.  38. 

Mew  York.  —  Buffalo  Steam  Engine  Works 
v.  Sun  Mut.  Ins.  Co.,  17  N.  Y.  401. 

Pennsylvania. — State  Mut.  F.  Ins.  Co.  v. 
Roberts,  31  Pa.  St.  438. 

Rhode  Island.  —  Hazard  v.  Franklin  Mut.  F. 
Ins.  Co.,  7  R.  I.  429. 

Vermont.  —  Reed  v.  Windsor  County  Mut. 
F.  Ins.  Co.,  54  Vt.  413. 

No  Privity  Between  Mortgagee  and  Company. 
—  Newman  v.  Home  Ins.  Co.,  20  Minn.  422. 

Assignee  Simply  Substituted  for  Assignor. — 
Reed  v.  Windsor  County  Mut.  F.  Ins.  Co.,  54 
Vt.  413- 

When  Policy  Provides  for  Assignment.  —  See 

Carpenter  v.  Providence  Washington  Ins.  Co 
16  Pet.  (U.  S.)  495- 

When  Assignee  Assumes  Liability  for  Premium 
Note.  —  An  assignment  of  a  policy  in  a  mutual 
fire  insurance  company,  made,  with  its  assent, 
to  a  mortgagee  of  the  property  on  his  giving  a 
written  promise  to  pay  all  future  assessments 
on  the  policy  and  agreeing  that  the  property 
shall  continue  subject  to  the  same  lien  for  the 
payment  of  assessments  as  before,  constitutes 
a  new  contract  between  the  mortgagee  and  the 
insurer  which  is  not  affected  by  the  mort- 
gagor's subsequent  alienation  of  the  equity  of 
redemption,  nor  by  his  grantee's  obtaining 
subsequent  insurance  thereon.  Foster  v. 
Equitable  Mut.  F.  Ins.  Co.,  2  Gray  (Mass.) 
216;  Lawrence  v.  Holyoke  Ins.  Co.,  11  Allen 
(Mass.)  387.  See  also  Brannin  v.  Mercer 
County  Mut.  F.  Ins.  Co.,  28  N.  J.  L.  92. 

2.  Mortgagee  Who  Is  Assignee  Bound  by  Acts 
of  Mortgagor—  United  States.  —  Humphry  v 
Hartford  F.  Ins.  Co.,  15  Blatchf.  (U.  S.)  504; 
Carpenter  v.  Providence  Washington  Ins.  Co  ' 
16  Pet.  (U.  S.)  495. 

Illinois.  —  Illinois  Mut.  F.  Ins.  Co.  v.  Fix, 
53  HI-  151,  5  Am.  Rep.  38;  Home  Mut.  F.' 
Ins.  Co.  v.  Hauslein,  60  111.  521;  Continental 
Ins.  Co.  v.  Hulman,  92  111.  145,  34  Am.  Rep. 
122.  See  City  F.  Ins.  Co.  v.  Mark,  45  111. 
482. 

Massachusetts.  —  Edes  v.  Hamilton  Mut.  Ins. 
Co.,  3  Allen  (Mass.)  362;  Lawrence  v.  Holyoke 
Ins.  Co.,  11  Allen  (Mass.)  387. 

New  York.  —  Buffalo  Steam  Engine  Works 
v.  Sun  Mut.  Ins.  Co.,  17  N.  Y.  401. 

Pennsylvania. — State  Mut.  F.  Ins.  Co.  v. 
Roberts,  31  Pa.  St.  438. 

208 


Rhode  Island.  —  Hoxsie  v.  Providence  Mut. 
F.  Ins.  Co.,  6  R.  I.  517;  Hazard  v.  Franklin 
Mut.  F.  Ins.  Co.,  7  R.  I.  429. 

Texas.  —  Swenson  v.  Sun  Fire  Office,  68  Tex 
461. 

Vermont.  —  Reed  v.  Windsor  County  Mut. 
F.  Ins.  Co.,  54  Vt.  413;  Moulthrop  v.  Farmers' 
Mut.  F.  Ins.  Co.,  52  Vt.  123. 

Wisconsin.  —  Pupke  v.  Resolute  F.  Ins.  Co 
17  Wis.  378,  84  Am.  Dec.  754. 

Canada.  —  Smith  v.  Niagara  Dist.  Mut.  Ins 
Co.,  38  U.  C.  Q.  B.  570;  Kanady  v.  Gore  Dist! 
Mut.  F.  Ins.  Co.,  44  U.  C.  Q.  B.  261;  Mechan- 
ics' Bldg.  Soc.  v.  Gore  Dist.  Mut.  F.  Ins.  Co., 
3  Onl.  App.  151,  reversing  40  U.  C.  Q.  B.  220; 
Chisholm  v.  Provincial  Ins.  Co.,  20  U.  C.  C.' 
P.  11.  See  Black  v.  National  Ins.  Co.,  24  l! 
C.  Jur.  65,  fordiscussion  of  the  Canadian  cases. 
See  also  Brunswick  Sav.  Inst.  v.  Commercial 
Union  Ins.  Co.,  68  Me.  313,  28  Am.  Rep.  56. 

3.  Breach  of  Condition  Against  Other  Insurance. 
—  Illinois  Mut.  F.  Ins.  Co.  v.  Fix,  53  111.  151, 
5  Am.  Rep.  38;  Continental  Ins.  Co.  v.  Hulman] 
92  111.  145,  34  Am.  Rep.  122;  Buffalo  Steam  En- 
gine Works  v.  Sun  Mut.  Ins.  Co.,  17  N.  Y.  401- 
State  Mut.  F.  Ins.  Co.  v.  Roberts,  31  Pa  St' 
438. 

4.  Mortgagor  Destroying  Property.  —  Illinois 
Mut.  F.  Ins.  Co.  v.  Fix,  53  111.  151,  5  Am.  Rep. 
38;  Chisholm  v.  Provincial  Ins.  Co.,  20  U  C 
C.  P.  11. 

5.  Breach   of  Condition  Against  Alienation.  — 

Home  Mut.  F.  Ins.  Co.  v.  Hauslein,  60  111.  521. 

6.  Placing  of  Second  Mortgage.  —  Edes  v. 
Hamilton  Mut.  Ins.  Co.,  3  Allen  (Mass.)  362. 

7.  Mortgagee's  Right  No  Better  than  Mort- 
gagor's —  Illinois.  —  Illinois  Mut.  F.  Ins.  Co. 
v.  Fix,  53  111.  151,  5  Am.  Rep.  38;  Home  Mut. 
F.  Ins.  Co.  v.  Hauslein,  60  111.  521. 

Pennsylvania.  —  State  Mut.  F.  Ins.  Co.  v. 
Roberts,  31  Pa.  St.  438;  Buckley  v.  Garrett,  47 
Pa.  St.  204.  See  Pennsylvania  Ins.  Co.  v. 
Phcenix  Ins.  Co.,  71  Pa.  St.  31. 

Rhode  Island.  —  Hoxsie  v.  Providence  Mut 
F.  Ins.  Co.,  6  R.  I.  517. 

Vermont.  —  Moulthrop  v.  Farmers'  Mut.  F. 
Ins.  Co.,  52  Vt.  123. 

Wisconsin.  —  Pupke  v.  Resolute  F.  Ins.  Co., 
17  Wis.  378,  84  Am.  Dec.  754. 

8.  Contrary  Decisions  in  United  States.  —  The 
following  cases  hold  that  after  the  asignment 
of  the  policy  to  the  mortgagee  with  the  con- 
sent  of  the  insurance  company,  the  owner  can 
do  no  act  affecting  the  rights  of  the  assignee. 

Maine.  —  Pollard  v.  Somerset  Mut.  F.  Ins. 
Co.,  42  Me.  221.    See  Brunswick  Sav.  Inst.  v. 
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5  Parties  under  Peculiar  Forms  of  Policies  —  a.  Policy  Made  Payable  to 
Third  Party  —  (1)  Contract  with  Insured  Is  Not  Changed.  —  When  the  policy 
is  in  the  usual  form  except  that  it  is  made  payable  to  a  third  party  absolutely, 
as  his  interest  may  appear,  the  contract  with  the  insured  is  not  changed  and 
his  interest  alone  is  covered.1  And  the  rule  is  the  same,  according  to  the 
weight  of  authority,  when  the  policy,  after  it  is  written,  is  made  payable  to  a 
third  party  by  indorsement  with  the  consent  of  the  insurer.2  The  assignment 
and  consent  to  it  constitutes  a  new  and  derivative  contract  formed  out  of  the 
original,  but  the  contract  remains  as  one  of  indemnity  to  the  original  insured. 


Commercial  Union  Ins.  Co.,  68  Me.  313,  28 
Am.  Rep.  56. 

New  Hampshire.  —  Barnes  v.  Union  Mut.  r . 
Ins.  Co.,  45  N.  H.  21. 

New  York. — Traders'  Ins.  Co.  v.  Robert,  9 
Wend  (N.  Y.)  404;  Robert  v.  Traders'  Ins. 
Co.,  17  Wend.  (N.  Y.)  631;  Tillou  v.  Kingston 
Mut  Ins.  Co.,  5  N.  Y.  405;  Boynton  v.  Clin- 
ton, etc.,  Mat.  Ins.  Co.,  10  Barb.  (N.  Y.)  254; 
Allen  v.  Hudson  River  Mut.  Ins.  Co.,  19  Barb. 

<N.  Y.)  442. 

South  Carolina.  —  Charleston  Ins.,  etc.,  Co. 
».  Neve,  2  McMul.  L.  (S.  Car.)  237. 

In  New  England  F.  &  M.  Ins.  Co.  v.  Wet- 
more,  32  111.  221,  the  mortgagee  was  made 
payee  of  the  original  policy,  and  the  question 
of  the  rights  of  the  mortgagee  as  assignee  was 
not  determined.  See  this  case  distinguished  in 
Illinois  Mut.  F.  Ins.  Co.  v.  Fix,  53  111.  151,  5 
Am.  Rep.  38.  vT  Tr 

See  Conover  v.  Mutual  Ins.  Co.,  1  N.  Y.  290, 
where  the  decision  in  Traders'  Ins.  Co.  v. 
Robert,  9  Wend.  (N.  Y.)  404.  is  mentioned  as 
the  law  on  the  subject,  and  likewise  in  Mur- 
dock  v.  Chenango  County  Mut.  Ins.  Co.,  2  N. 
Y.  210,  but  in  neither  case  was  the  point  de- 
cided or  the  above  decision  affirmed. 

These  Contrary  Cases  Distinguished.  —  In  New 
York  the  law  is  now  as  stated  in  the  text. 
Traders'  Ins.  Co.  v.  Robert,  9  Wend.  (N.  Y.) 
404;  Robert  v.  Traders'  Ins.  Co.,  17  Wend. 
<N.  Y.)  631;  and  Tillou  v.  Kingston  Mut.  Ins. 
Co.,  5  N.  Y.  405,  were  expressly  overruled  in 
Grosvenor  v.  Atlantic  F.  Ins.  Co.,  17  N.  Y. 
391.  . 

For  a  general  discussion  and  distinguishing 
of  these  contrary  cases  see  State  v.  Mut.  F. 
Ins.  Co.  v.  Roberts,  31  Pa.  St.  438. 

Contrary  Decision  in  Canada.  —  In  Burton  v. 
Gore  Dist.  Mut.  F.  Ins.  Co.,  12  Grant's  Ch. 
(U.  C.)  156,  the  premium  note  of  the  original 
insured  was  given  up  and  cancelled  and  a  new 
premium  note  was  given  by  the  mortgagee,  to 
whom  the  policy  was  confirmed  anew.  It 
was  held  that  the  assignee  was  not  affected  by 
acts  of  the  assignor.  See  also  Oxford  Perma- 
nent Bldg.,  etc.,  Soc.  v.  Waterloo  County  Mut. 
F.  Ins.  Co.,  42  U.  C.  Q.  B.  181. 

Under  Special  Statutes,  36  Vict.,  c.  44,  §  39,  O. 
See  Mechanics'  Bldg.,  etc.,  Soc.  v.  Gore  Dist. 
Mut.  F.  Ins.  Co.,  3  Ont.  App.  151. 

Fraud  of  Assignor  After  Assignment.  —  Where 
a  party  took  a  policy  of  insurance  upon  his 
stock  of  goods,  and  on  the  same  day  on  which 
the  policy  was  executed  permission  was  given 
by  the  company  to  assign  it  to  a  third  person, 
it  was  held  that  the  party  to  whom  the  assign- 
ment was  made  was  entitled  to  the  amount  of 
the  interest  which  he  had  in  the  policy,  not- 
withstanding that  the  party  to  whom  the  poUcy 
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was  issued  had  deprived  himself  of  his  right 
to  recover  by  acts  of  fraud  in  procuring 
additional  insurance  after  assignment,  in  con- 
travention of  the  conditions  of  the  policy. 
Charleston  Ins.,  etc.,  Co.  v.  Neve,  2  McMull. 
L.  (S.  Car.)  237. 

When  Policy  Provides  that  Assignee  Shall  Have 
All  Rights  of  Insured. —  In  Barnes  v.  Union 
Mut.  F.  Ins.  Co.,  45  N.  H.  21,  the  by-laws  of 
the  company  contained  the  following  provision: 
"  If  the  insured  shall  neglect  for  the  space  of 
ten  days,  when  personally  called  on,  to  pay 
any  premium  or  assessment  upon  either  class 
of  property,  the  risk  of  the  company  on  the 
policy  shall  be  suspended  till  the  same  is  paid; 
but  if  the  insured  shall  refuse  to  pay  any 
assessment,  the  directors  may  terminate  the 
same  by  giving  notice  thereof  in  writing,  either 
personally  or  by  mail,  to  the  insured;  pro- 
vided such  termination  of  the  risk  shall  not 
affect  the  validity  of  the  policy,  or  note,  so  far 
as   respects   past  dues."      D.,    the  assured, 
assigned  the  policy  to  the  mortgagee  as  col- 
lateral security,  with  the  consent  of  the  com- 
pany.   An  assessment  was  made  against  the 
original  assured,  and  notice  was  given  to  him 
but  not  to  the  assignee.    It  was  held  that  the 
nonpayment  of   the   assessment   would  not 
cause  a  suspension  of  the  policy;   that  the 
assignee  was  the  party  entitled  to  notice,  was 
a  member  of  the  company,  and  might  sue  in 
his  own  name.    See  also  Rollins  v.  Columbian 
Mut.  F.  Ins.  Co.,  25  N.  H.  200,  where  the  policy 
contained  similar  provisions. 

1.  Policy  Issued  Payable  to  Third  Person. — 
Fogg  v.  Middlesex  Mut.  F.  Ins.  Co.,  10  Cush. 
(Mass.)  337.  See  also  Hale  v.  Mechanics'  Mut. 
F.  Ins.  Co.,  6  Gray  (Mass.)  169,  66  Am.  Dec. 
410. 

2.  Policy  Indorsed  Payable  to  Third  Person.  — 

Newman  v.  Springfield  F.  &  M.  Ins.  Co.,  17 
Minn.  123. 

3.  Assignment  and  Consent  Does  Not  Substitute 
New  Insured —  Massachusetts.  —  Franklin  Sav. 
Inst.  v.  Central  Mut.  F.  Ins.  Co.,  119  Mass. 
240. 

Missouri.  —  Griswold  v.  American  Cent. 
Ins.  Co.,  70  Mo.  654,  affirming  1  Mo.  App.  97. 

New  Hampshire.  —  Nevins  v.  Rockingham 
Mut.  F.  Ins.  Co.,  25  N.  H.  22. 

New  York.  —  Van  Alstyne  v.  ^Etna  Ins. 
Co.,  14  Hun  (N.  Y.)  360;  Lasher  v.  Northwest- 
ern Nat.  Ins.  Co.,  18  Hun  (N.  Y.)  98. 

Wisconsin.  —  Williamson  v.  Michigan  F.  & 
M.  Ins.  Co.,  86  Wis.  393,  39  Arn-  St-  ReP- 
906. 

Canada.  —  Marrin  v.  Stadacona  Ins.  Co.,  4. 
Ont.  App.  330. 

See  Coates  v.  Pennsylvania  F.  Ins.  Co.,  58 
Md.  172,  42  Am.  Rep.  327. 
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There  are,  however,  authorities  opposed  to  this  view.1 

(2)  A  Direction  to  the  Insurer  as  to  Payment.  —  The  legal  effect  of  making 
the  policy  payable  to  a  third  party,  either  originally  or  by  indorsement  with 
consent  of  the  insurer  afterwards,  is  that  of  a  direction  in  advance  to  the 
insurer,  as  to  the  mode  of  payment  in  case  of  loss,  and  payment  must  be  so 
made  in  order  to  perform  the  contract  with  the  insured.3  Though  the  con- 
tract with  the  insured  is  not  merged  or  extinguished,  yet  the  payee  does 
acquire  certain  equitable  rights  as  to  the  proceeds  of  the  policy  which  the 
insurer  is  bound  to  regard.3  But  the  payee  may  not  control  the  policy  nor 
terminate  it  without  the  consent  of  the  insured.4 

(3)  Payee  Takes  Subject  to  All  Equities.  —  The  payee  can  have  no  greater 
rights  than  the  insured,5  but  he  takes  subject  to  all  the  conditions  of  the 
policy  h  and  to  all  the  equities  which  the  insurer  may  have  against  the  insured.7 
And  any  act  by  the  insured  sufficient  to  vitiate  or  forfeit  the  policy  will  defeat 
the  payee's  right  to  receive  the  proceeds  in  case  of  loss.  Thus  as  against  the 
payee  the  insurer  may  plead  want  of  insurable  interest,8  misstatement  of 


1.  Contrary  Decisions.  —  See  Northrup  v.  Mis- 
sissippi Valley  Ins.  Co.,  47  Mo.  435,  4  Am. 
ReP-  337.  where  such  direction  was  made  by 
indorsement.  To  the  same  effect  is  Franklin 
v.  National  Ins.  Co.,  43  Mo.  491. 

So  in  State  Ins.  Co.  v.  Maackens,  38  N.  J. 
L.  564,  it  is  held  that  such  a  direction  made  in 
the  original  policy,  or  made  afterwards  with 
the  consent  of  the  insurer,  amounts  to  a  con- 
tract with  the  person  to  whom  the  money  is 
directed  to  be  paid,  and  to  a  promise  to  pay 
him  on  the  happening  of  the  event  in  which 
the  insurance  money  is  payable. 

When  Payee  Pays  Premium.  —  Where  insur- 
ance is  taken  out  in  the  name  of  one  person, 
loss  payable  to  another,  and  the  latter  obtains 
the  insurance  and  pays  the  premium,  he  is 
the  insured,  and  the  one  to  whom  the  condi- 
tions in  the  policy  apply.  Traders'  Ins.  Co. 
v.  Pacaud,  150  111.  245,  41  Am.  St.  Rep.  355. 
See  also  Westchester  F.  Ins.  Co.  v.  Foster  00 
111.  121. 

2.  Payment  Must  Be  Made  to  Third  Party  in 
Accordance  with  Direction  —  United  States.  — 
Bates  v.  Equitable  Ins.  Co.,  10  Wall.  (U.  S.)  33. 

Connecticut.  —  Birdsey  v.  City  F.  Ins.  Co., 
26  Conn.  165. 

Maine.  —  Richmond  v.  Phoenix  Assur.  Co., 
88  Me.  105;  Biddeford  Sav.  Bank  v.  Dwelling- 
House  Ins.  Co.,  81  Me.  566. 

Massachusetts.  —  Hale  v.  Mechanics'  Mut. 
F.  Ins.  Co.,  6  Gray  (Mass.)  169.  66  Am.  Dec.  410. 

Minnesota.  —  Newman  v.  Springfield  F.  & 
M.  Ins.  Co.,  17  Minn.  123. 

Missouri.  —  Griswold  v.  American  Cent. 
Ins.  Co.,  1  Mo.  App.  97,  affirmed  70  Mo.  654. 

New  Jersey.  —State  Ins.  Co.  v.  Maackens, 
38  N.  J.  L.  564;  Martin  v.  Franklin  F.  Ins. 
Co.,  38  N.  J.  L.  140,  20  Am.  Rep.  372. 

New  York.  —  Frink  v.  Hampden  Ins.  Co.,  4^ 
Barb  (N.  Y.)  384. 

Wisconsin.  —  Williamson  v.  Michigan  F.  fit 
M.  Ins.  Co.,  86  Wis.  393,  39  Am.  St.  Rep.  906. 

See  also  Burbank  v.  McCluer,  54  N.  H.  339; 
American  Ins.  Co.  v.  Gallagher,  50  Ind.  209. 

Illustration  of  Eule.  —  The  policy  contained  a 
clause  by  which  it  was  made  payable  in  case 
of  loss  to  a  bank,  "  as  its  interest  may  be." 
It  was  held  that  this  was  not  an  assignment  of 
the  policy,  but  in  effect  an  accepted  order  on 
the  insurer  to  pay  that  amount  to  the  bank  in 
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case  of  loss.  Biddeford  Sav.  Bank  v.  Dwell- 
ing-House  Ins.  Co.,  81  Me.  566. 

Evidence  of  Payee's  Interest.  —  Parol  evidence 
may  be  introduced  to  show  the  nature  and  ex- 
tent of  the  interest  of  such  third  person. 
Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y.  6. 
See  Woodbury  Sav.  Bank,  etc.,  Assoc.  v. 
Charter  Oak  F.  &  M.  Ins.  Co.,  29  Conn.  374. 

3.  Payee  Acquires  Equitable  Rights  —  Maine. 

—  Russ  v.  Waldo  Mut.  Ins.  Co.,  52  Me.  187. 
New  Jersey.  —  Martin  v.   Franklin  F.  Ins. 

Co.,  38  N.  J.  L.  140,  20  Am.  Rep.  372. 

New  York.  —  Frink  v.  Hampden  Ins.  Co., 
45  Barb.  (N.  Y.)  384. 

Canada.  —  Marrin  v.  Stadacona  Ins.  Co.,  4 
Ont.  App.  330. 

See  also  Lattan  v.  Royal  Ins.  Co.,  45  N.  J. 
L.  453;  Griswold  v.  American  Cent.  Ins.  Co., 
1  Mo.  App.  97,  affirmed  70  Mo.  654. 

4.  Payee  May  Not  Control  or  Terminate  Policy. 

—  Marrin  v.  Stadacona  Ins.  Co.,  4  Ont.  App. 
330. 

5.  Payee's  Eights  Not  Greater  than  Insured's. — 

Bates  v.  Equitable  F.  &  M.  Ins.  Co.,  3  Cliff. 
(U.  S.)  215,  10  Wall.  (U.  S.)  33;  Froehly  v. 
North  St.  Louis  Mut.  F.  Ins.  Co.,  32  Mo.  App. 
302;  Bidwell  v.  St.  Louis  Floating  Dock,  etc., 
Co.,  40  Mo.  42. 

6.  Takes  Subject  to  Conditions  of  Policy.  — 
State  Ins.  Co.  v.  Maackens,  38  N.  J.  L.  564; 
Van  Alstyne  v.  ^Etna  Ins.  Co.,  14  Hun  (N.  Y.j 
360. 

7.  Takes  Subject  to  Equities  —  United  States.  — 
Bates  v.  Equitable  F.  &  M.  Ins.  Co.,  3  Cliff. 
(U.  S.)  215,  10  Wall.  (U.  S.)  33. 

Maine.  —  Richmond  v.  Phoenix  Assur.  Co., 
S8  Me.  105. 

Missouri.  —  Froehly  v.  North  St.  Louis  Mut. 
F.  Ins.  Co.,  32  Mo.  App.  302;  Bidwell  v.  St. 
Louis  Floating  Dock,  etc.,  Ins.  Co.,  40  Mo.  42. 

Wisconsin.  —  Williamson  v.  Michigan  F.  & 
M.  Ins.  Co.,  86  Wis.  393,  39  Am.  St.  Rep.  906. 

8.  Want  of  Insurable  Interest. —  Bates  v. 
Equitable  F.  &  M.  Ins.  Co.,  3  Cliff.  (U.  S.) 
215,  affirmed  10  Wall.  <U.  S.)  33;  Richmond  v. 
Phoenix  Assur.  Co.,  88  Me.  105;  Griswold  v. 
American  Cent.  Ins.  Co.,  1  Mo.  App.  97, 
affirmed  70  Mo.  654;  Froehly  v.  North  St. 
Louis  Mut.  F.  Ins.  Co.,  32  Mo.  App.  302;  Wil- 
liamson z'.  Michigan  F.  &  M.  Ins.  Co.,  86 
Wis.  393,  39  Am.  St.  Rep.  906. 
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interest,1  taking  other  insurance,2  alienation,3  or  vacancy. 

(4)  W  ZW^«  AW  a«  ilfi^  -  Making  the  policy  payable  to  a 
third  party  by  an  indorsement  of  such  direction  upon  the  policy,  even  though 
with  the  consent  of  the  insurer,  is  not  as  a  rule  a  valid  assignment  of  the 
nolicv  5  though  there  are  contrary  authorities.6  And  so  when  the  policy  pro- 
vides that  it  shall  be  void  if  assigned  without  the  consent  of  the  insurer,  merely 
making  it  payable  to  a  third  party  without  the  consent  of  the  insurer  will  not 

aV01(t)1  Payee  Need  Have  No  Insurable  Interest.  —It  is  unnecessary  that  the 
person  who  is  specified  as  the  one  to  whom  the  loss,  if  any,  is  to  be  paid  should 
have  an  insurable  interest,8  and  if  he  has  he  need  not  notify  the  insurer  thereof. 
But  on  the  other  hand,  the  mere  fact  that  by  its  terms  the  policy  is  made  pay- 


1.  Misstatement  of  Interest.  —  Lasher  v.  North 
Western  Nat.  Ins.  Co.,  iS  Hun  (N.  Y.)  98. 

2  Procuring  Other  Insurance.  —  Van  Alstyne 
v.  yEtna  Ins.  Co..  r4  Hun  (N.  Y.)  360.  See 
also  Hale  v.  Mechanics'  Mut.  F.  Ins.  Co.,  6 
Gray  (Mass.)  169,  66  Am.  Dec.  410. 

3.  Sale  and  Conveyance  of  Property.  —  Rich- 
mond v.  Phcenix  Assur.  Co.,  88  Me.  105. 

4.  Vacancy  of  Premises.  —  Franklin  Sav.  Inst. 
v.  Central  Mut.  F.  Ins.  Co.,  119  Mass.  240. 

5.  Such  Direction  Not  Assignment  —  United 
States.  —  Bates  v.  Equitable  Ins.  Co.,  10  Wall. 
(US)  33. 

Maine.  —  Biddeford  Sav.  Bank  v.  Dwelling- 
House  Ins.  Co.,  81  Me.  566. 

Massachusetts.  —  Franklin  Sav.  Inst.  v.  Cen- 
tral Mut.  F.  Ins.  Co.,  119  Mass.  240;  Fogg  v. 
Middlesex  Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.) 
337-  Hale  v.  Mechanics'  Mut.  F.  Ins.  Co.,  6 
Gray  (Mass.)  169,  66  Am.  Dec.  410;  Minturn 
v.  Manufacturers'  Ins.  Co.,  10  Gray  (Mass.) 

501.  . 

Missouri.  —  Froehlv  v.  North  St.  Louis  Mut. 
F.  Ins.  Co.,  32  Mo.'  App.  302;  Griswold  v. 
American  Cent.  Ins.  Co.,  1  Mo.  App.  97. 
affirmed  70  Mo.  654. 

New  Jersey.  —  Martin  v.  Franklin  F.  Ins. 
Co.,  38  N  J.  L.  140,  20  Am.  Rep.  372;  State 
Ins.  Co.  v.  Maackens,  38  N.  J.  L.  564- 

New  York.  —  Frink  v.  Hampden  Ins.  Co., 
45  Barb.  (N.  Y.)  384.  „  „ 

Wisconsin.  —  Williamson  v.  Michigan  F.  & 
M.  Ins.  Co.,  86  Wis.  393,  39  Am.  St.  Rep.  906. 

Consent  to  Such  Indorsement  Not  Consent  to 
Sale.  —  Indorsements  on  a  policy,  "  Payable  in 
case  of  loss  to  A,"  "  Consent  is  hereby  given 
to  the  above  indorsement,"  do  not  of  them- 
selves imply  a  knowledge  of  a  sale  or  a  con- 
sent to  insure  the  purchaser.  So  where  one  of 
the  conditions  of  the  policy  was  that  if  the 
property  insured  was  sold  or  conveyed  the 
risk  assumed  should  terminate,  it  ceased  to  be 
binding  when  the  insured  parted  with  his  in- 
terest in  the  properly  insured,  even  though 
the  policy  was  indorsed  as  above.  Bates  v. 
Equitable  Ins.  Co.,  10  Wall.  (U.  S.)  33,  affirm- 
ing 3  Cliff.  (U.  S.)  215. 

Indorsed  as  Collateral  and  Security.  —  Russ  v. 
Waldo  Mut.  Ins.  Co.,  52  Me.  187. 

When  So  Indorsed  to  Correct  Mistake  in  Policy. 
—  See  Matthews  v.  Queen  City  Ins.  Co.,  2 
Cine.  Super.  Ct.  Rep.  109. 

The  mistake  of  naming  one  who  has  no  in- 
terest as  the  insured  in  a  policy  of  insurance 
is  cured  by  an  indorsement  made  by  the  com- 
pany, with  notice  of  such  mistake,  stipulating 


that  the  loss,  if  any,  is  to  be  payable  to  a 
mortgagee  named.  A  recovery  may  be  had 
in  the  name  of  the  real  party  in  interest  in 
such  case,  for  the  indorsement  may  be  consid- 
ered as  a  new  contract  of  insurance  with  him. 
Solmes  v.  Rutgers  F.  Ins.  Co.,  3  Keyes  (N.  Y.) 
416,  4  Abb.  App.  Dec.  (N.  Y.)  279. 

6.  Contrary  Rule. —  There  are  some  cases, 
however,  holding  that  making  the  policy  pay- 
able to  a  third  party  does  constitute  an  assign- 
ment. Such  a  policy,  it  is  said,  is  to  be  re- 
garded as  having  been  at  its  inception  assigned 
to  such  third  party,  with  the  consent  of  the  in- 
surer, and  he  is  entitled  to  its  benefit  without 
procuring  a  transfer  of  the  policy  from  the 
original  insured,  assented  to  by  the  insurer  as 
in  ordinary  cases.  National  F.  Ins.  Co.  v. 
Crane,  16  Md.  260.  To  the  same  effect  are  the 
following:  Pratt  v.  New-York  Cent.  Ins.  Co., 
64  Barb.  (N.  Y.)  589;  Bid  well  v.  St.  Louis 
Floating  Dock,  etc.,  Ins.  Co.,  40  Mo.  42.  And 
in  Franklin  v.  National  Ins.  Co.,  43  Mo.  491. 
it  was  said  that  by  insuring  a  policy  with  the 
indorsement  that  the  loss,  if  any,  should  be 
paid  to  B,  the  company  admitted  that  B  had 
an  interest  in  the  contract  and  was  to  receive 
the  benefit  of  it,  and  that  the  policy  was  thus 
at  its  inception  assigned  to  B  with  the  consent 
of  the  company.  See  also  Northrup  v..  Mis- 
sissippi Valley  Ins.  Co.,  47  Mo.  435-  4  Am. 

Rep.  337-  .    .  t 

When  Such  Indorsement  Becomes  an  Assignment. 

 To  render  such  an  indorsement  operative  as 

a  perfect  assignment  of  the  policy,  the  as- 
signee must  at  least  show  that  the  insurer, 
when  assenting  thereto,  knew  that  the  property 
insured  had  been  sold  to  the  assignees  and 
that  they  had  given  a  new  deposit  note,  as  re- 
quired by  the  by-laws  of  the  company  in  case 
of  an  alienation  and  formal  transfer  of  a  pol- 
icy. Fogg  v.  Middlesex  Mut.  F.  Ins.  Co.,  10 
Cush.  (Mass.)  337-  „   .        T  r 

7.  Newman  v.  Springfield  F.  &  M.  Ins.  Co., 

17  Minn.  123. 

Under  Iowa  Statute.  —  See  Mershon  v.  Na- 
tional  Ins.  Co.,  34  Iowa  87. 

8  Insurable  Interest  for  Payee  Not  Necessary. 

—  Fogg  v.  Middlesex  Mut.  F.  Ins.  Co.,  10 
Cush.  (Mass.)  337;  Parks  v.  Connecticut  F. 
Ins.  Co.,  26  Mo.  App.  511 1  Nevins  v.  Rocking- 
ham Mut.  F.  Ins.  Co.,  25  N  H.  22;  Van  Al- 
styne v.  .Etna  Ins.  Co.,  14  Hun  (N.  Y .)  360; 
Frink  v.  Hampden  Ins.  Co.,  45  Barb.  (N.  Y.) 

384-  ~  £  •** 

9.  Parks  v.  Connecticut  F.  Ins.  Co.,  26  Mo. 
App.  511.    And  see  cases  in  preceding  note. 
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able  to  a  third  party,  in  case  of  loss,  gives  to  such  person  a  prima  facie  interest 
in  the  insurance  contract.1 

b.  Policy  for  Another's  Benefit  — (i)  In  General.  -  It  is  not  neces- 
sary to  the  validity  of  a  policy  of  insurance  that  the  insured's  name  should  be 
stated  in  the  contract.  The  real  party  in  interest  may  be  described  in  other 
ways  than  by  name,  and  if  the  description  is  imperfect  or  ambiguous  extrinsic 
evidence  may  be  admitted  to  identify  him.2 

(2)  Agent  in  His  Own  Name  for  Principal 's  Benefit.  —  One  may  take  insur- 
ance in  his  own  name  upon  the  property  of  another  for  the  benefit  of  the 
owner,  without  the  latter's  authority  or  sanction,  and  the  policy  will  inure  to 
the  party  intended  to  be  protected. 3  The  one  for  whose  benefit  the  agent 
insured  may  notify  the  insurer  even  after  loss  and  thus  become  a  party  to  the 
contract*  But  only  the  person  intended  and  who  authorized  or  adopted  it 
may  recover.*  r 

1.  Parks  v.  Connecticut  F.  Ins.  Co.,  26  Mo. 
App.  511;  Franklin  v.  National  Ins.  Co.,  43 
Mo.  494. 

2.  Insured  Need  Not  Be  Named.  —  Clinton  v. 

Hope  Ins.  Co..  45  N.  Y.  454;  Weed  v.  London, 
etc.,  F.  Ins.  Co.,  116  N.  Y.  106;  Turner  v.  Bur- 
rows, 8  Wend.  (N.  Y.)  144;  Wise  v.  St.  Louis 
Marine  Ins.  Co.,  23  Mo.  80. 

Insurance  for  the  "  Estate  of  R."  —  The  plain- 
tiff procured  insurance  on  property  mortgaged 
to  him,  and  the  policy  purported  to  insure 

the  estate  of  R.,"  the  mortgagor,  who  was 
dead,  but  the  insurance  was  payable  to  the 
plaintiff,  as  his  interest  might  appear.  One 
of  the  conditions  of  the  policy  was  that  it 
should  be  void  if  the  interest  of  the  insured 
was  other  than  "  entire,  unconditional,  and 
solt:  ownership,"  and  the  fact  of  R.'s  death  was 
not  represented  to  the  company  nor  expressed 
in  the  written  part  of  the  policy.  It  was  held 
that  the  policy  was  avoided  by  a  breach  of 
that  condition,  and  that  the  condition  was  not 
waived  by  the  use  of  the  words  "  estate  of  R.," 
as  the  intention  of  the  parties  must  be  con- 
strued to  have  been  to  use  these  words  in  their 
ordinary  sense,  which  included  only  those  who 
on  th?  death  of  R.  would  succeed  to  the  title 
which  the  defendant  supposed  R.  had  in  the 
property.  Weed  v.  London,  etc.,  F.  Ins.  Co., 
116  N.  Y.  106.  See  a  similar  case  in  Weed  v. 
Hamburg-Bremen  F.  Ins.  Co.,  133  N.  Y.  304. 
And  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454. 

Insurance  by  Administrator.  —  In  Herkimer  v. 
Rice,  27  N.  Y.  163,  certain  policies  taken  out  by 
the  deceased  were  continued  and  renewed  bv 
the  administrator,  the  renewal  receipt  stating 
the  premium  to  have  been  received  from  the 
"  estate  "  of  the  decedent.  It  was  held  that 
the  right  of  creditors  to  resort  to  a  sale  of  the 
real  estate  of  the  decedent  for  the  payment  of 
debts  gave  them  such  an  interest  therein  as  to 
support  insurance,  and  when  made  by  the  ad- 
ministrator it  was  for  their  benefit,  so  far  as 
needed  to  pay  the  debts  of  the  estate. 

3.  Insurance  by  One  Person  for  Benefit  of  An- 
other—  England.  —  Routh  v.  Thompson,  13 
East  274;  Hagedorn  v.  Oliverson,  2  M.  &  S 
485. 

Canada.  — Ogden  v.  Montreal  Ins.  Co.,  3  U. 
C.  C.  P.  497. 

United  States. — See  Catlett  v.  Pacific  Ins. 
Co.,  1  Paine  (U.  S.)  594;  Oliver  v.  Mutual 
Commercial  Marine  Ins.  Co.,  2  Curt.  (U.  S.) 
277- 
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Alabama.  —  Durand  v.  Thouron,  1  Port. 
(Ala.)  238;  Watkins  v.  Durand,  1  Port.  (Ala  ) 
251. 

Massachusetts.  —  Finney  v.  Fairhaven  In<= 
Co.,  5  Met.  (Mass.)  192,  38  Am.  Dec.  397.  See 
also  Davis  v.  Boardman,  12  Mass.  80. 

New  Jersey.  —  Marts  v.  Cumberland  Mut. 
F.  Ins.  Co.,  44  N.  J.  L.  478. 

New  York.  —  Herkimer  v.  Rice,  27  N.  Y. 
163;  Waring  v.  Indemnity  F.  Ins.  Co.,  45  N. 
Y.  606,  6  Am.  Rep.  146. 

Pennsylvania.  —  Miltenberger  v.  Beacom  o 
Pa.  St.  198.  '  V 

Part  Owner  "  for  Himself  and  Others."  —  Where 
a  part  _  owner  of  a  vessel  obtains  insurance 
"  for  himself  and  other  owners,"  without  the 
latter's  authority,  they  may  ratify  his  act  after 
they  obtain  knowledge  of  the  loss  of  the  ves- 
sel, and  the  bringing  of  an  action  on  the  policy 
in  their  names  is  a  sufficient  ratification  of  his 
act.  Finney  v.  Fairhaven  Ins.  Co.,  5  Met. 
(Mass.)  192,  38  Am.  Dec.  397.  See  also  How- 
ard Ins.  Co.  v.  Chase,  5  Wall.  (U.  S.)  509. 

Part  Owners  on  "Account  of  the  Owners."  — 
Catlett  v.  Pacific  Ins.  Co.,  1  Wend.  (N.  Y.) 
561;  Foster  v.  U.  S.  Insurance  Co.,  11  Pick 
(Mass.)  85. 

4.  Ratification  After  Loss. —  Durand  v.  Thou- 
ron, 1  Port.  (Ala.)  238;  Watkins  v.  Durand,  I 
Port.  (Ala.)  251;  Marts  v.  Cumberland  Mut. 
F.  Ins.  Co.,  44  N.  J.  L.  478;  Miltenberger  v. 
Beacom,  9  Pa.  St.  198.  See  Hagedorn  v.  Oli- 
verson, 2  M.  &  S.  485,  and  cases  in  last  pre- 
ceding note. 

5.  Only  the  Intended  Insured  May  Adopt.  —  Al- 
liance Marine  Assur.  Co.  v.  Louisiana  State 
Ins.  Co.,  8  La.  1,  28  Am.  Dec.  117;  Fosters. 
U.  S.  Insurance  Co.,  11  Pick.  (Mass.)  85;  Lee 
v.  Adsit.  37  N.  Y.  78;  Waring  v.  Indemnity  F. 
Ins.  Co.,  45  N.  Y.  606,  6  Am.  Rep.  146. 

Mistake  in  Name  of  Insured  in  Policy.  —  Hiber- 
nia  Ins.  Co.  v.  O'Connor,  29  Mich.  241;  Spare 
v.  Home  Mut.  Ins.  Co.,  19  Fed.  Rep.  14;  Mar- 
tin v.  Tradesmen's  Ins.  Co.,  toi  N.  Y.  49S. 

How  Mistake  Cured.  —  The  mistake  of  naming 
one  who  has  nc  intetest  as  the  insured  is 
cured  by  an  indorsement,  made  by  the  secre- 
tary with  notice  of  such  mistake,  stipulating 
that  the  loss,  if  any,  is  to  be  payable  to  a 
mortgagee  named.  A  recovery  may  be  had  in 
the  name  of  the  real  party  in  interest,  for  the 
indorsement  may  be  regarded  as  a  new  con- 
tract of  insurance  with  him.  Solms  v.  Rut- 
gers F.  Ins.  Co.,  4  Abb.  App.  Dec.  (N.  Y.)  279. 
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(1)  Extrinsic  Evidence  Admissible  to  Show  Party  in  Interest.  —  Where  a 
policy  is  taken  out  for  the  benefit  of  another,  in  order  to  explain  and  give 
effect  to  it,  extrinsic  evidence  is  admissible  to  show  whose  interest  is  covered 
and  who  is  the  party  affected.1  And  when  the  meaning  of  the  contract  is 
ascertained,  it  will  be  held  to  apply  to  the  interests  intended  to  be  covered  by 
it  "and  they  will  be  deemed  to  be  comprehended  within  it,  if  they  were  in  the 
minds  of  the  parties  when  the  contract  was  made.*  But  such  evidence  can 
be  introduced  only  where  the  policy  is  not  in  the  name  of  the  owner.3 

c.  Policy  for  Whom  It  May  Concern  —(i)  In  General.  —  It  is  a  gen- 
eral rule  that  no  one  may  avail  himself  of  a  policy  of  insurance  if  not  named  in 
the  policy  as  the  insured,  unless  it  contain  the  general  clause  "for  whom  it 
may  concern,"  or  one  of  similar  import.4  But  when  the  policy  contains  such 
a  clause,  the  law  admits  to  its  benefits  other  persons  having  an  interest  in  the 
property  insured,  even  though  not  named.5 

The  Words  "  Whom  It  May  Concern  »  are,  however,  technical  words,  and  are  under- 
stood to  mean  not  any  and  every  one  who  may  chance  to  have  an  interest  in 
the  property  insured,  but  such  person  only  as  is  in  the  contemplation  of  the 
parties  6  These  words  presuppose  an  agency  and  refer  solely  to  the  principal 
in  whose  behalf  or  on  whose  account  the  agent  acts.7  Such  principal  alone 
may  claim  the  benefit  of  the  policy,  and  he  is  the  insured.8 

(2)  Policy  Inures  to  Benefit  of  Person  Intended.  —  A  policy  "for  whom  it 

Insurance  by  Partner  of  Firm  Property.  —  The 

rule  of  the  text  holds  good  in  such  case,  and 
the  insured  only  can  recover.  Burgher  v.  Co- 
lumbian Ins.  Co.,  17  Barb.  (N.  Y.)  274.  And 
see  supra,  this  title,  Parties  to  the  Contract — 
Who  May  Be  Insured. 

5.  See  the  following  notes. 

6.  Phrase  "  Whom  It  May  Concern"  Explained. 

 Haynes  v.  Rowe,  40  Me.  181;  Newsom  v. 

Douglass,  7  Har.  &  J.  (Md.)  417,  16  Am.  Dec. 
317,  wherein  it  was  said:  "  '  Whom  it  may  con- 
cern,' is  a  technical  phrase,  common  to  policies 
of  insurance,  and  is  understood  to  mean,  not 
any  and  everybody  who  may  chance  to  have 
an  interest  in  the  thing  insured,  but  such  only 
as  are  in  the  contemplation  of  the  contract. 
Such  a  policy  supposes  an  agency,  and  pro- 
ceeding upon  that  ground,  looks  only  to  the 
principal  in  whose  behalf,  or  on  whose  ac- 
count, the  agent  moves  in  the  transaction;  and 
he  for  whose  benefit  the  insurance  is  procured 
is  the  person  in  the  contemplation  of  the  con- 
tract—  is  he  whom  it  alone  concerns.  The 
inquiry,  therefore,  in  such  cases,  always  is  for 
whose  benefit,  on  whose  account,  was  the  in- 
surance obtained,  and  that  not  appearing  upon 
the  face  of  the  instrument  is  a  proper  subject 
of  extrinsic  evidence,  which  comes  in  aid  of 
the  policy  by  pointing  out  the  person  to  whom 
it  is  applicable,  the  party  who  is  in  fact  con- 
cerned." See  also  Cincinnati  Ins.  Co.  v.  Rie- 
man,  1  Disney  (Ohio)  396. 

7.  Presuppose  Agency.  —  Augusta  Ins.,  etc., 
Co.  v.  Abbott,  12  Md.  348;  Newsom  v.  Doug- 
lass,  7  Har.  &  J.  (Md.)4i7,  ^  Am-  Dec- 3J.7I 
Cincinnati  Ins.  Co.  v.  Rieman,  1  Disney  (Ohio) 

39t'.  Only  Principal  May  Claim  Benefit  of  Policy. 

—  Hurlbert  v.  Pacific  Ins.  Co.,  2  Sumn  .  (U. 
S.)  471.  See  also  Williams  v.  Ocean  Ins.  Co., 
2  Met  (Mass.)  303;  Somes  v.  Equitable  Safety 
Ins.  Co.,  12  Gray  (Mass.)  531;  Ballard  v.  Mer- 
charts'  Ins.  Co.,  9  La.  258,  29  Am.  Dec.  444. 

Same  Rule  in  Mutual  Company.  —  Somes  v. 
Equitable  Safety  Ins.  Co.,  12  Gray  (Mass.)  531, 
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United  States.  —  Catlett  v.  Pacific  Ins.  Co.,  I 
Paine  (U.  S.)  594- 

Kansas.  — -  German  F.  Ins.  Co.  v.  Thomp- 
son, 43  Kan.  567. 

Louisiana.  —  Paradise  v.  Sun  Mut.  Ins.  Co., 
6  La.  Ann.  596. 

Massachusetts.  —  Finney  v.  Bedford  Com- 
mercial Ins.  Co.,  8  Met.  (Mass.)  348,  41  Am. 
Dec.  515;  Shawmut  Sugar  Refining  Co.  v. 
Hampden  Mut.  Ins.  Co.,  12  Gray  (Mass.) 
540. 

New  York.  —  Catlett  v.  Pacific  Ins.  Co.,  1 
Wend.  (N.  Y.)  561;  Lee  v.  Adsit,  37  N.  Y.  78; 
Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454;  Tur- 
ner v.  Burrows,  8  Wend.  (N.  Y.)  144. 

Pennsylvania.  —  Steele  v.  Franklin  F.  Ins. 
Co.,  17  Pa.  St.  290. 

Insurance  for  Owners  of  Vessel.  —  Where  the 
policy  insures  property  on  board  a  vessel"  for 
the  owners"  of  the  vessel,  extrinsic  evidence 
is  admissible  to  show  that  the  insurance  was 
intended  by  the  assured  to  cover  both  joint 
and  separate  property  of  the  owners.  Foster 
U.  S.  Insurance  Co.,  11  Pick.  (Mass.)  85. 

2.  Policy  Applied  to  Interests  Intended.  —  Clin- 
ton v.  Hope  Ins.  Co.,  45  N.  Y.  454. 

3.  Only  Where  Policy  Is  Not  in  Name  of  Owner. 
—  Thus  one  having  an  insurable  interest  in 
property  and  who  obtains  insurance  thereon  in 
the  name  of  the  owner  cannot  show  by  parol 
evidence  that  it  was  his  intention  to  insure  the 
property  for  his  own  benefit.  Looney  v. 
Looney,  116  Mass.  283. 

4.  Who  May  Claim  Proceeds  —  United  States.  — 
Graves  v.  Boston  Marine  Ins.  Co.,  2  Cranch 
(U.  S.)  419;  Hooper  v.  Robinson,  98  U.  S.  528; 
Seamans  v.  Loring,  1  Mason  (U.  S.)  127. 

Iowa. — Zimmerman  v.  Farmers'  Ins.  Co., 
76  Iowa  354. 

Missouri.  —  Wise  v.  St.  Louis  Marine  Ins.  Co., 
23  Mo.  80. 

New  York.  —  Pacific  Ins.  Co.  v.  Catlett,  4 
Wend.  (N.  Y.)  75;  Turner  v.  Burrows,  8 
Wend.  (N.  Y.)  144. 
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may  concern  "  will  cover  the  interest  of  any  person  for  whose  benefit  it  was 
intended  and  who  either  previously  authorized  or  subsequently  adopts  it.1 
It  is  necessary,  therefore,  that  the  party  in  interest  should  have  directed  the 
policy  to  be  taken  out,  or  have  ratified  the  act  of  the  agent  after  the  policy 
was  issued,  in  order  to  make  it  available  to  him. 58 

How  Policy  May  Be  Adopted.  —  The  adoption  of  the  policy  need  not  be  in  any 
particular  form,  but  any  act  which  clearly  evinces  such  purpose  is  sufficient.3 
The  adoption  may  take  place  after  loss.4 

Only  Party  Intended  May  Adopt  Policy.  —  But  one  who  was  not  at  the  time  of  the 
issuance  of  a  policy  in  contemplation  of  the  party  procuring  the  insurance, 
and  for  whose  benefit  it  was  not  intended,  cannot  by  subsequent  adoption 
avail  himself  of  such  policy,  whatever  interest  he  may  really  have  in  the  thing 
insured.5    And  the  general  rule  applies  whether  the  intention  of  the  person 


F.  Ins.  Co.,  10 
v.  Rieman,  i 
Pennsylvania 


1.  Policy  "  for  Whom  It  May  Concern  "  Inures 
to  Benefit  of  Party  Intended  —  England,  —  Wat- 
son v.  Swann.  n  C.  B.  N.  S.  756,  103  E.  C.  L 
756. 

United  States.  — The  Sydney,  27  Fed.  Rep 
119. 

Louisiana.  —  Frierson  v.  Brenham,  5  La. 
Ann.  540,  52  Am.  Dec.  603. 

Maryland.  —  England  F.  Ins.  Assoc.  v.  Mer- 
chants', etc.,  Transp.  Co.,  66  Md.  339;  Newson 
v.  Douglass,  7  Har.  &  J.  (Md.)  417,  )6  Am. 
Dec.  317;  Augusta  Ins.,  etc.,  Co.  v.  Abbott, 
12  Md.  348. 

Massachusetts.  —  Finney  v.  Bedford  Com- 
mercial Ins.  Co.,  8  Met.  (Mass.)  348,  41  Am. 
Dec.  515. 

Missouri.  —  Wise».  St.  Louis  Marine  Ins.  Co. 
23  Mo.  80. 

New   York.  —  Burgher   v.  Columbian  Ins. 
Co.,  17  Barb.  (N.  Y.)  274;   Lee  v.  Adsit,  37  N. 
Y.  78;  New  York  v.  Hamilton 
Bosw.  (N.  Y.)  537. 

Ohio.  —  Cincinnati  Ins.  Co. 
Disney  (Ohio)  396. 

Pennsylvania.  —  De  Bolle  v. 
Ins.  Co.,  4  Whart.  (Pa.)  68,  33  Am.  Dec.  38. 

Contractor  Obtaining  Insurance  for  "  Whom  It 
May  Concern."  —  A  contractor  obtained  insur- 
ance in  his  own  name  upon  the  building  upon 
which  he  was  engaged  under  an  agreement 
between  himself  and  the  owner  that  N.,  the 
contractor,  "  shall  keep  the  said  building  at 
all  times  fully  insured  against  fire,  for  the 
benefit  of  whom  it  may  concern,  and  in  case 
of  loss  the  indemnity  shall  be  divided  between 
the  parties  hereto,  according  to  their  respective 
interests  in  the  property  destroyed."  It  was 
held  that,  the  building  having  been  destroyed 
by  fire,  the  materialman  who  had  supplied  the 
lumber  had  no  right  of  action  under  the  con- 
tract against  the  owner,  to  whom  the  policy 
had  been  assigned,  and  to  whom  the  insurance 
company  had  paid  the  money.  Mosser  v. 
Donaldson,  (Pa.  1887)  10  Atl.  Rep.  766. 

Carrier  Insuring  Property  for  Transportation.  — 
A  carrier  may  effect  insurance  upon  property 
in  its  hands  for  transportation  in  its  own 
name,  for  the  benefit  of  whom  it  may  concern, 
and  recovery  may  be  had  upon  such  a  policy 
to  the  extent  of  the  interest  of  any  one  who 
can  be  considered  as  having  been  within  the 
contemplation  of  the  carrier,  and  who,  even 
after  loss,  adopts  the  contract  of  insurance, 
although  the  loss  is  not  one  for  which  the  car- 
rier would  be  liable  upon  its  contract  of  car- 


riage. England  F.  Ins.  Assoc.  v.  Merchants', 
etc.,  Transp.  Co.,  66  Md.  339. 

Policy  "on  Account  of  ."  —  A  policy  "  on 

account  of  "  is  equivalent  to  a  policy  for 

whom  it  may  concern,  and  in  such  case  proof 
aliunde  may  be  given  to  show  the  real  parties 
in  interest,  although  it  be  a  patent  ambiguity. 
Burrows  v.  Turner,  24  Wend.  (N.  Y.)  276,  35 
Am.  Dec.  622. 

Insurance  by  Partner.  —  Lawrence  v.  Sebor, 
2  Cai.  (N.  Y.)  203;  Burgher  v.  Columbian  Ins. 
Co.,  17  Barb.  (N.  Y.)  274. 

Insurance  by  Party  Interested  "for  Whom  It 
May  Concern."  —  If  one  who  has  a  partial  inter- 
est in  the  subject-matter  of  the  insurance  pro- 
cures a  policy  "  for  whom  it  may  concern  " 
and  afterwards  becomes  the  sole  owner,  he 
may,  upon  a  loss,  recover  to  his  own  use  the 
entire  amount  of  the  policy.  Martin  v.  Fish- 
ing Ins.  Co.,  20  Pick.  (Mass.)  389,  32  Am.  Dec. 
220.  See  also  Haynes  v.  Rowe,  40  Me.  181 ; 
Frierson  v.  Brenham,  5  La.  Ann.  540,  52  Am.' 
Dec.  603;  New  York  v.  Hamilton  F.  Ins.  Co., 
10  Bosw.  (N.  Y.)  537. 

2.  Act  Must  Be  Authorized  or  Ratified.  — 
Hagedorn  v.  Oliverson,  2  M.  &  S.  485;  Alli- 
ance Marine  Assur.  Co.  v.  Louisiana  State 
Ins.  Co.,  8  La.  1,  28  Am.  Dec.  117;  Cincinnati 
Ins.  Co.  v.  Rieman,  1  Disney  (Ohio)  396. 

3.  No  Particular  Form  of  Adoption  Required.  — 
Hooper  v.  Robinson,  98  U.  S.  528;  England  F. 
Ins.  Assoc.  v.  Merchants,  etc.,  Transp.  Co.,  66 
Md.  339. 

Adoption  May  Be  Presumed.  —  Although  no 
express  evidence  is  given  that  the  person 
making  the  insurance  had  any  authority  from 
the  owner  of  the  goods  to  enter  into  the  con- 
tract, yet  the  jury  may  presume  an  adoption 
and  ratification  of  it  by  the  owner  if  it  is  for 
his  benefit.  Fleming  v.  Marine  Ins.  Co.,  4 
Whart.  (Pa.)  59,  33  Am.  Dec.  33. 

4.  May  Be  Adopted  After  Loss.  —  Hagedorn  v. 
Oliverson,  2  M.  &  S.  486;  England  F.  Ins. 
Assoc.  v.  Merchants,  etc.,  Transp.  Co.,  66  Md. 
339;  De  Bolle  v.  Pennsylvania  Ins.  Co.,  4 
Whart.  (Pa.)  68,  33  Am.  Dec.  38. 

5.  Party  Intended  Alone  Entitled  to  Adopt 
Policy  —  United  States.  —  Seamans  v.  Loring,  1 
Mason  (U.  S.)  127. 

Maryland.  —  England  F.  Ins.  Assoc.  v.  Mer- 
chants, etc.,  Transp.  Co.,  66  Md.  339;  Newson 
v.  Douglass,  7  Harr.  &  J.  (Md.)  451,  16  Am. 
Dec.  317;  Augusta  Ins.,  etc.,  Co.  v.  Abbott, 
12  Md.  348. 
New  York.  —  Forgay  v.  Atlantic  Mut.  Ins. 
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v,™5r  i'nnnrent  the  oartv  for  whom  it  was  intenaeu  may  u«_. 
mav  be  without  an  insurable  interest,     yet  tne  persuu  :nl-prP,t  «  But 


Co.,  2  Robt.  (N.  Y.)  79;  Pacific  Mail  Steamship 
Co.  v.  Great  Western  Ins.  Co.,  65  Barb.  (N. 

Yoi/J'_  Cincinnati  Ins.  Co.  w.  Rieman,  I 
Disnev  (Ohio)  396. 

1  Intent  Need  Not  Have  Been  Known  to  Insurer . 

-The  Sydney,  27  Fed.  Rep.  119.  fee  also 
Buck  v.  Chesapeake  Ins.  Co.,  I  Pet.  (U.  S.) 

15 2.  Party  Insured  May  Recover  as  Trustee.  - 

Waters  v.  Monarch  F.,  etc.,  Assur.  Co.,  5  Li. 
&  Bl.  870,  85  E.  C.  L.  870;  Robbing.  Firemen  s 
Fund  Ins.  Co.,  16  Blatchf.  (U.  S.)  122;  Wat- 
kins  v.  Durand,  1  Port.  (Ala.)  251;  England  F 
Ins.  Assoc.  v.  Merchants,  etc..  Transp.  Co.,  66 
Md.  ^10. 

And  the  real  party  in  interest  may  recover 
of  the  insured  his  share  after  ratification. 
Watkins  v.  Durand,  1  Port.  (Ala  )  251. 

3.  Cannot  Recover  in  His  Own  Right.  -  Pacific 
Mail  Steamship  Co.  v.  Great  Western  Ins.  Co 
65  Barb.  (N.  Y.)  334;   Paradise  v.  Sun  Mut. 
Ins.  Co.,  6  La.  Ann.  596. 

4.  Paradise  v.  Sun  Mut.  Ins.  Co.,  6  La.  Ann. 

595\  Charleston  Ins.,  etc.,  Co.  v.  Corner,  2 
Gill  (Md.)  410.  .  .    ....  .  . 

6.  See  supra,  this  section  and  subdivision, 

In  General,  .     _  ,.  _ 

7.  Misrepresentations  by  One  Procuring  Policy. 
—  Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12  Md.  348. 

8.  Breach  of  Conditions  by  Agent.  —  As  by 
committing  barratry.  Paradise  v.  Sun  Mut. 
Ins.  Co.,  6  La.  Ann.  596. 

9.  Breach  by  Party  in  Interest.  —  As  by  pro- 
curing  other  insurance.  Seamans  v.  Lonng, 
1  Mason  (U.  S.)  127. 

Policy  May  be  Avoided  by  Concealment  of  Parties 
in  Interest.  —  Buck  v.  Chesapeake  Ins.  Co.,  1 
Pet.  (U.  S.)  151- 


10.  No  Set-off  Against  Real  Owner.-Somes  v 

Equitable  Safety  Ins.  Co  ,12  Gray  (Mass  ) 
53I.  And  see  Pacific  Mail  Steamship  Co 
"  Great  Western  Ins.  Co.,  65  Barb.  (N.  \  .) 

3311.  Hurlbert  v.  Pacific  Ins.  Co.,  2  Sumn.  (U. 

S')B4JtI'the  policy  may  provide  expressly  other- 
wise See  Cobb  v.  New  England  Mut  Marine 
Ins  Co.,  6  Gray  (Mass.)  192;  Williams  v. 
Ocean  Ins.  Co.,  2  Met.  (Mass  )  303. 

12  One  Who  Insures  for  Another  Need  Not  Have 
Insurable  Interest.  -  England  F.  Ins.  Assoc v 
Merchants,  etc.,  Transp.  Co  66  Md.  339. 
Cobb  v.  New  England  Mut.  Marine  Ins  Co 

6  Gray  (Mass.)  192;  Somes  v.  Equitable  Safety 
Ins.  Co.,  12  Gray  (Mass.)  53*5  De  Forest  v. 
Fulton  F  Ins.  Co.,  1  Hall  (N.  Y.)  112. 

13  Person  Intended  to  Be  Benefited  Must  Have 
Interest  -United  States.  -The  Sidney,  23 
Fed.  Rep.  88.  . 

Louisiana.-  Alliance  Marine  Assur.  Co.  v. 
Louisiana  State  Ins.  Co.,  8  La  1,  J  Am  Dec 
117;  Frierson  v.  Brenham,  5  La.  Ann.  540,  52 

hieZ&YoT-  Lawrence  *  Sebor.  2  Cai.  (N. 
Y.)  203;   Pacific  Ins.  Co.  v.  Catlett,  4  Wend. 

Pennsylvania.-  Steele  v.  Franklin  F.  Ins. 
Co    17  Pa  St.  290;  Mosser  v.  Donaldson,  (Pa. 

I8^d  ^artyRMPus7t6 Have  a  Legal  Interest  or 

Ownership  -  In  McDonald  v.  Black,  20  Ohio 
Ownersnip^    m  ^         tfaat  &  mort_ 

ga'gee^nc Tint'eles^  in  a  policy  taken  out  by 
the  mortgagor"  for  whom  it  may  concern 
whence  mortgage  upon  personal  property 
insured  had  not  become  absolute  a .law  by 
failure  to  pay  money.  See  also  Rogers  v. 
Trader's  Ins.  Co.,  6  Paige  (N.  Y.)  583- 
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r.n,e.  ,„  th.  c.„tr«t.  FIRE  INSURANCE.  ^d.rP,„„.rr„„.0(p(,IisU, 

^TX^^Tf^  £J&f  If  :hough£  ™ 

intended  to  be  insured  '  *  Prov,ded'  of  course,  he  was 

pa^hf  Sst  fn  ? iSaX3£X-  J"  °rd"  «?.  *~  who  is  the  real 
admissible,'  i„cIudingP letters  from  the  r^TI?""™'  eXtrlnsic  evidence  is 
curing  the  msurance,§  though  ££r  shown  0Pth e  in'sure^But  m^  T  f~ 
tions  of  the  agent  are  not  admissible  «  mere  declara- 

ma^LterreslfcZst^^  P°'iCy  take"  °U'  f°r  the  be"efit  «'  »"on,  it 

vides  tha  it  shal IbTvofd  ?f  SS1gnment7^hout  consent,  and  if  the  policy  pro- 
d  PoTTrn?? ™  r  assigned  the  clause  is  enforceable.' 

-  Th^fo^of8  p°oTicy  isTmHar  Tn  it?  ,°R  ?"  ffC°MMISlION  -<')/•  ^ 
may  concern  and arfce, in  ™ \  5  gal  effeCt  to  the  Policy  for  who™  & 

by  an  agent  'conLnee f  or  Zv?  ^V^8  Th^  insurance  is  taken  out 
owner  of  the  goods  who  need  noff  Y'  ™*  ""^  t0  the  benefit  of  the  rea* 
need  he  adopf  the  ooHcy  prfor  to  a  fo"  ghT  0ng!?al  aUth0rity  theref°r'9  n°r 
time  after /e  loss  ^K^^*^  Wlthi"  *  ~ble 

conSl^wffl^  all  (hefooirA  Pf°l  °,"  g°°ds  hdd  in  trust  or  ™ 


1.  Insurable  Interest  at  Time  of  Loss  Sufficient. 

-  Hooper      Robinson,  98  U.  S.  528;  Waring 
v.  Indemnity  F.  Ins.  Co.,  45  N.  Y.  612,  6  Am 
N  Y  23  Can  V-  China  Mut-  Ins-  Co.,  129 

aV  Ef  lrief iC  Evidence  t0  Show  Party  Interested 

-^«««/  States  -  Robbins  z,  Firemen's  Fund 
Ins.  Co  x6  Blatchf.  (U.  S.)  122;  Home  Ins. 
Co  v.  Baltimore  Warehouse  Co.,  03  U  S  <27 
Bell  r.  Western  M'.  &'  f'  Ins 
Co    5  Rob.  (La.)  423,  39  Am.  Dec.  542. 

Maryland.  —  England  F.  Ins.  Assoc.  v  Mer- 
chants, etc.,  Transp.  Co.,  66  Md.  339;  Newson 

Dec ?°3if.      '  7  Har-  &  J"  (Md-}  W>  16  Am- 
Massachusetts.  —  Finney   v.  Bedford  Com- 

Deec.C5ai5  '  8  Met'  (MaSS-}  348,  41  Am- 

New  York.—  Lawrence  v.  Sebor,  2  Cai.  (N 

W    V°Wfir      t"   "  PadfiC  C°-'  1  Wend- 

UN    Y.)56i;    Turner  v.  Burrows.  8  Wend  (N 
V.)  144;  Lee  v.  Adsit,  37  N  Y  78 

Evidence  of  Intention  Required.'  -  Steele  v. 
Franklin  F.  ns.  Co.,  17  Pa.  St.  290,  where 
Lewis,  J.,  said:  "All  the  authorities  go  to 
show  that  the  intention  of  the  party  effecting 

a.n,'n!iUraT'  at  the  time  of  doing  so,  oughl 
to  lead  and  govern  the  future  use  of  it  and 
that  no  one  can,  by  any  subsequent  act,  entitle 
himself  to  the  benefit  of  it  without  showing 
that  his .interest  was  intended  to  be  embraced 
by  it  when  it  was  made.  This  rule  has  espe- 
cial application  to  insurances  made  '  for  ac- 
count of  whom  it  may  concern,'  and,  where 
these  terms  are  used  in  the  policy,  it  is  not 
sufficient  for  the  party  who  claims  the  benefit 
of  the  insurance  to  show  merely  that  he  is  the 
owner  of  or  has  an  insurable  interest  in  the 
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goods.    He  must  show  that  he  caused  the  in- 
surance to  be  effected  for  his  benefit,  or  that  k 
was  intended  at  the  time  for  his  security 
1 hese  terms  in  the  policy  will  not,  in  general 
dispense  with  this  evidence." 

3.  Letters  of  the  Insured  Admissible.  —  Newson 
v  Douglass,  7  Har.  &  J.  (Md.)  417,  16  Am. 
Dec.  317. 

4.  Lawrence  v.  Sebor,  2  Cai.  (N.  Y.)  203. 

5.  Simple  Declarations  of  the  Agent  Are  Not 
Admissible.  —  Sleeper  v.  Union  Ins.  Co.,  61 
Me.  267.    See  the  title  Admissions,  vol.  1  o 
690.  '  K 

6.  Pacific  Mail  Steamship  Co.  v.  Great 
Western  Ins.  Co.,  65  Barb.  (N.  Y.)  334 

Interest  in  Property  May  Be  Assigned  Without 
Policy.  —  Paradise  v.  Sun  Mut.  Ins.  Co.,  6  La 
Ann.  596. 

7.  Cannot  Be  Assigned  Without  Consent  — 

Augusta  Ins.,  etc.,  Co.  v.  Abbott,  12  Md.  348 
See  Watson  v.  Swann,  n  C.  B  N.  S.  7-56  iot 
E.  C.  L.  756.  ' 

8.  See  supra,  this  section,  Policy  for  Whom 
It  May  Concern. 

9.  Insurance  by  Agent  or  Consignee  Inuring  to 
Real  Owner.  —  Watkins  v.  Durand,  1  Poit 
(Ala.)  251.  See  also  Waters  v.  Monarch  F* 
etc.,  Assur.  Co.,  5  El.  &  Bl.  870,  85  E.  C.  L. 
870. 

10.  Adoption  After  Loss.— Watkins  v.  Durand 

1  Port.  (Ala.)  251. 

11.  "In  Trust"  Includes  Ordinary  Bailments — 

England  -  London,  etc.,  R.  Co.  v.  Glyn,  1 
El.  &  El.  652,  102  E.  C.  L.  6<2;  Waters  v 
Monarch  F.,  etc.,  Assur.  Co.,  5~E1.  &  Bl.  870^ 
85  E.  C.  L.  870. 

United  States.  —  California  Ins.  Co.  v.  Union* 
Compress  Co.,  133  U.  S.  387;  Robbins  v.  Fire- 
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FIRE  INSURANCE. 


Under  Peculiar  Forms  of  Policies, 


to  the  personal  interest  of  the  one  who  takes  out  the  insurance,  but  to  the 
whole  value  of  the  goods.1 

(3)  Recovery  under  Policy.  —  The  entire  value  of  the  goods,  not  exceeding 
the  sum  insured,  may  be  recovered  by  the  party  who  procures  the  policy,  who, 
after  satisfying  his  own  loss  and  charges  for  keeping  and  other  services  in  rela- 
tion thereto,  must  hold  the  remainder  as  trustee  for  the  owner  of  the  goods.3 


men's  Fund  Ins.  Co.,  16  Blatchf.  (U.  S.)  122; 
Home  Ins.  Co.  v.  Baltimore  Warehouse  Co., 
93  U.  S.  527. 

Illinois.  —  Phcenix  Ins.  Co.  v.  Favorite,  49 
111.  259. 

Maryland.  —  Hough  v.  People's  F.  Ins.  Co., 
36  Md.  398. 

Massachusetts.  —  Johnson  v.  Campbell,  120 
Mass.  449. 

New  York.  —  De  Forest  v.  Fulton  F.  Ins. 
Co.,  1  Hall  (N.  Y.)  94;  Stillwell  v.  Staples,  19 
N.  Y.  401. 

Pennsylvania.  —  Siter  v.  Morrs,  13  Pa.  St. 
218. 

West  Virginia.  —  Lucas  v.  Liverpool,  etc., 
Ins.  Co.,  23  W.  Va.  258,  48  Am.  Rep.  383. 

See  also  supra,  this  section.  Parties  Having 
Insurable  Interests  —  Custodians  and  Caretakers. 

Goods  described  in  a  policy  taken  out  by 
a  warehouseman  as  merchandise  "  held  in 
trust"  are  goods  intrusted  to  the  warehouse- 
man for  keeping.  The  phrase  "held  in  trust  " 
is  to  be  understood  in  its  mercantile  sense. 
Home  Ins.  Co.  v.  Baltimore  Warehouse  Co,, 
93  U.  S.  527. 

Covers  All  Goods  Connected  with  a  Business.  — 
In  Lucas  v.  Liverpool,  etc.,  Ins.  Co.,  23  W.Va. 
258,  48  Am.  Rep.  383,  it  was  held  that  a  policy 
taken  out  by  a  merchant,  which  described  the 
property  insured  as  "  his  stock  of  pianos, 
organs,  and  other  musical  instruments,  sheet 
music,  and  such  other  goods  as  are  usually 
kept  for  sale  in  a  music  store,  his  own  or  held 
by  him  in  trust  or  on  commission,  or  sold  but 
not  delivered,  contained  in  "  a  certain  store- 
room described,  will  cover  a  piano  left  at  the 
storeroom  in  charge  of  the  insured  for  any 
purpose  connected  with  his  business,  such  as 
to  have  it  forwarded  to  a  distant  city  to  be  re- 
paired. 

Covers  Goods  Left  for  Sale  or  Rent.  —  A  policy 
taken  out  by  piano  and  music  dealers  against 
loss  by  fire,  describing  the  property  as  "  their 
own  or  held  in  trust,"  will,  in  the  absence  of 
evidence  to  the  contrary,  cover  a  piano  left 
with  them  for  sale  or  rent.  Snow  v.  Carr,  61 
Ala.  363,  32  Am.  Rep.  3. 

Covers  Grain  in  Elevator  of  Commission  Man.  — 
Baxter  v.  Hartford  F.  Ins.  Co.,  12  Fed.  Rep. 
481. 

Warehousemen  Generally.  —  See  Pelzer  Mfg. 
Co.  v.  St.  Paul  F.  &  M.  Ins.  Co.,  41  Fed.  Rep. 
271. 

Covers  Goods  Received  and  Held  on  Deposit.  — 

Siter  v.  Morrs,  13  Pa.  St.  218. 

Covers  Cloth  Received  for  Manufacture.  —  Such 
a  policy  covers  cloth  intrusted  to  the  insured 
for  the  purpose  of  being  manufactured  into 
clothing.    Stillwell  v.  Staples,  19  N.  Y.  401. 

Covers  Equitable  Interest.  —  Having  issued 
such  a  policy  with  notice  that  it  was  intended 
to  cover  the  interest  of  a  party  having  an  equi- 
table interest  in  the  goods,  the  insurer  is 
estopped  fiom  asserting  that  the  policy  was 
intended  to  protect  only  the  legal  owner's  in- 


terest.   California  Ins.  Co.  v.  Union  Compress 
Co.,  133  U.  S.  387. 
Does  Not  Cover  Goods  Sold  and  Delivered. — 

Lockhart  ^""Cooper,  87  N.  Car.  r4g,  42  Am. 
Rep.  514. 

1.  Covers  Whole  Value  of  Goods  —  England.  — 
Waters  v.  Monarch  F.,  etc.,  Assur.  Co.,  5  El. 
&  Bl.  870,  85  E.  C.  L.  870. 

United  States.  —  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  387;  Robbins  v.  Fire- 
men's Fund  Ins.  Co.,  16  Blatchf.  (U.  S.)  122; 
Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93, 

U.  S.  527. 

Maryland.  —  Hough  v.  People's  F.  Ins.  Co., 
36  Md.  398. 

New  York.  —  De  Forest  v.  Fulton  F.  Ins. 
Co.,  1  Hall  (N.  Y.)  94. 

Pennsylvania. — Siter  v.  Morrs,  13  Pa.  St. 
218. 

West  Virginia.  —  Lucas  v.  Liverpool,  etc., 
Ins.  Co.,  23  W.  Va.  258,  48  Am.  Rep.  383. 

See  Lancaster  Mills  v.  Merchants  Cotton- 
press  Co.,  89  Tenn.  1,  24  Am.  St.  Rep.  586. 

2.  Surplus  Held  in  Trust  —  England.  —  Lon- 
don, etc.,  R.  Co.  v.  Glyn,  I  El.  &  El.  652,  102. 
E.  C.  L.  652. 

United  States.  —  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  387;  Home  Ins.  Co. 
v.  Baltimore  Warehouse  Co.,  93  U.  S.  527. 

Alabama.  —  Watkins  v.  Durand,  1  Port. 
(Ala.)  251. 

Maryland.  —  Hough  v.  People's  F.  Ins.  Co., 
36  Md.  398. 

Massachusetts. — Johnson  v.  Campbell,  120 
Mass.  449. 

West  Virginia.  —  Lucas  v.  Liverpool,  etc., 
Ins.  Co.,  23  W.  Va.  258,  48  Am.  Rep.  383. 

Contra.  —  But  in  Parks  v.  General  Interest 
Assur.  Co.,  5  Pick.  (Mass.)  34..  there  is  a 
different  holding  upon  a  policy  on  goods  held 
in  trust.  The  plaintiff  represented  that  he 
was  in  the  habit  of  receiving  goods  for  sale 
and  making  advances  upon  them,  and  that  he 
wished  to  obtain  insurance  on  such  goods  to 
secure  himself  against  loss  by  fire,  as  the  con 
signors  might  not  be  able  to  repay  the  ad- 
vances. Il  was  held,  construing  the  policy 
and  representations  together,  that  the  insur- 
ance attached  to  goods  received  by  the  plaintiff 
as  consignee,  but  that  it  covered  only  his  inter- 
est in  them,  and  not  that  of  the  consignors. 

Goods  Sold  but  Not  Removed.  —  A  policy  taken 
out  by  commission  merchants  upon  goods 
"sold  but  not  removed"  covers  all  goods 
which,  having  once  belonged  to  the  insured, 
or  having  once  been  held  by  them  on  commis- 
sion, have  been  fully  sold  and  technically  de- 
livered; the  title  and  the  right  of  possession 
had  changed,  but  the  articles  were  not  yet  ac- 
tually removed  from  the  place  of  storage. 
Waring  v.  Indemnity  F.  Ins.  Co.,  45  N.  Y.  606, 
6  Am.  Rep.  146. 

When  Recovery  Equals  Only  Loss  of  Insured.  — 
When  the  recovery  equals  only  the  loss  of  the 
insured  himself,  on  a  policy  on  goods  sold  but 
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Parol  Contracts. 


As  a  rule,  no  act  or  omission  of  such  party  can  defeat  the  recovery  by  the 
owner  of  the  goods  of  his  share  of  the  proceeds.1  And  if  the  owner  also  pro- 
cures insurance  for  himself,  the  two  policies  do  not  constitute  double  insurance  2 

(4)  Extrinsic  Evidence  Admissible.  —  Extrinsic  evidence  may  be  resorted 
to  for  the  purpose  of  ascertaining  the  interests  intended  to  be  covered  by  a 
policy  upon  goods  in  trust  or  on  commission,3  but  not  to  show  that  the  intent 
of  the  parties  to  the  policy  was  to  insure  only  the  goods  of  a  certain  third 
party  or  his  interest  in  the  subject  of  insurance.4 

III.  Form  of  the  Contract  —  1.  Parol  Contracts  of  Fire  Insurance  — 
a  Validity  —  (1)  In  General.  —  That  a  contract  of  insurance  need  not  in 
the  absence  of  some  special  statutory  or  charter  requirement  be  in  writing  is 
now  well  settled.5  & 


not  delivered,  he  need  not  account  for  it  to  the 
purchaser.  Reitenbach  v.  Johnson,  129  Mass. 
3 16. 

1.  Snow  v.  Carr,  61  Ala.  363,  32  Am.  Rep.  3. 
Disclosure  of  Interest  of  Parties  Insuring  — 

What  Amounts  to  Misrepresentation  or  Conceal- 
ment.—In  Phoenix  Ins.  Co.  v.  Hamilton,  14 
Wall.  (U.  S.)  504,  the  insured  were  partners  in 
the  grain  commission  business,  and  kept  their 
consignments  of  grain  in  an  elevator  belong- 
ing to  a  railroad  company.  They  had  grain 
insured  as  "  grain  in  store,  their  own  or  held 
bv  them  in  trustor  on  commission,"  etc.  One 
was  a  mere  nominal  partner,  and  after  the 
policy  was  taken  out  he  retired  from  the  firm, 
under  an  agreement  of  dissolution  previously 
made.  It  was  held  that  a  failure  to  inform  the 
company  of  such  agreement  was  not  a  mis- 
representation or  concealment  avoiding  the 
policy. 

2.  Owner  May  Also  Insure  for  Himself.  —  In 

Robbins  v.  Firemen's  Fund  Ins.  Co.,  16 
Blatchf.  (U.  S.)  132,  it  was  held  that  when  the 
owner  of  the  property  so  insured  also  insures 
it  himself,  such  insurance  is  not  double,  but 
the  latter  policy  is  contributory  with  the  for- 
mer on  the  same  property. 

But  in  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  U.  S.  527,  there  is  a  decision  that 
under  some  circumstances  such  insurance  may 
be  double.  In  this  case  the  persons  insured, 
the  court  said,  were  the  same,  the  same  prop- 
erty was  covered,  and  the  policies  were  for  the 
benefit  of  the  same  owner.  It  appeared  that 
the  policy  sued  upon  covered  goods  of  the  as- 
sured, "  their  own  or  held  by  them  in  trust," 
etc.  Depositors  of  the  goods  who  received  ad- 
vances thereon  from  the  warehousemen  took 
out  other  policies  covering  the  same  goods. 
It  was  held  that  the  several  policies  consti- 
tuted double  insurance  and  that  they  should 
bear  the  loss  proportionately. 

Marine  Policy  on  Same  Goods  Does  Not  Constitute 
Douhle  Insurance.  —  In  California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  387,  a  corpo- 
ration received  cotton  to  press,  and  insured  it 
against  fire,  in  a  policy  covering  goods  their 
own  "or  held  by  them  in  trust."  The  respect- 
ive owners  of  the  cotton  had  also  secured  ma- 
rine policies  on  the  same  goods.  It  was  held 
that  the  marine  policies  were  no  bar  to  the  fire 
policy,  and  did  not  have  any  effect  upon  it. 
Marine  policies,  in  order  to  have  any  effect, 
must  amount  to  double  insurance,  which 
exists  only  in  the  case  of  risks  upon  the  same 
interest  in  property  and  in  favor  of  the  same 


person.  See  also  infra,  this  title,  Prohibitions 
and  Exceptions  —  Other  Insurance. 

3.  Extrinsic  Evidence  Admissible.  —  Lee  v 
Adsit,  37  N.  Y.  78.  See  also  De  Forest  v.  Ful- 
ton F.  Ins.  Co.,  1  Hall  (N.  Y.)  133;  Cailett  v. 
Pacific  Ins.  Co.,  r  Wend.  (N.  Y.)  575.  And 
see  cases  in  the  following  note. 

4.  Parol  Evidence  Not  Admissible  to  Show  Pol- 
icy Limited  to  Interest  of  Some  Third  Party.  

Robbins  v.  Firemen's  Fund  Ins.  Co.,  16 
Blatchf.  (U.  S.)  122.  See  Hough  v.  People's 
F.  Ins.  Co.,  36  Md.  398.  But  see  Parks  v. 
General  Interest  Assur.  Co.,  5  Pick.  (Mass.)  34, 
set  out  in  a  note  to  the  preceding  paragraph 
of  the  text,  wherein  the  representations  of  the 
insured  were  admitted  in  ascertaining  the 
scope  of  the  policy. 

5.  Oral  Insurance  Valid  —  England.  —  Rossiter 
v.  Trafalgar  L.  Assur.  Assoc.,  27  Beav.  377; 
Thompson  v.  Adams,  23  Q.  B.  Div.  361;  Citi- 
zens Ins.  Co.  v.  Parsons,  L.  ,R.  7  Ap'p.  96; 
Newman  v.  Belsten,  76  L.  T.  228. 

Scotland. — Christie  v.  North  British  Ins. 
Co.,  3  Ct.  Sess.  Cas.  (1st  ser.)  519. 

Canada.  —  Dominion  Grange  Mut.  Ins. 
Assoc.  v.  Bradt,  25  Can.  Sup.  Ct.  Rep.  154; 
Penley  v.  Beacon  Assur.  Co.,  7  Grant's  Ch! 
(U.  C.)  130;  Patterson  v.  Royal  Ins.  Co.,  14 
Grant's  Ch.  (U.  C.)  169;  Hawke  v.  Niagara 
Dist.  Mut.  F.  Ins.  Co.,  23  Grant's  Ch.  (U.  C.) 
139;  Parsons  v.  Queen  Ins.  Co.,  29  U.  C.  C.  P. 
188;  Chatham  v.  Western  Assur.  Co.,  22  New 
Bruns.  242;  Turgeon  v.  Citizens  Ins.  Co.,  9 
Quebec  L.  Rep.  78;  Ansley  v.  Watertown  Ins. 
Co.,  14  Quebec  L.  Rep.  183;  Cockburn  v. 
British  America  Assur.  Co.,  19  Ont.  Rep.  245; 
McKay  v.  O'Neil,  22  Nova  Scotia  346. 

United  States.  —  Relief  F.  Ins.  Co.  v.  Shaw, 
94  U.  S.  574;  Eames  v.  Home  Ins.  Co.,  94  U.  S. 
621;  Daniels  v.  Citizens'  Ins.  Co.,  5  Fed.  Rep. 
425;  Fittom  v.  Fire  Ins.  Assoc.,  20  Fed.  Rep. 
766;  Potter  v.  Phenix  Ins.  Co.,  63  Fed! 
Rep.  382;  Schultz  v.  Phenix  Ins.  Co.,  77  Fed. 
ReP-  375;  Kohne  v.  Insurance  Co.  of  North 
America,  1  Wash.  (U.  S.)  93;  Ide  v.  Phoenix 
Ins.  Co.,  2  Biss.  (U.  S.)  333;  Franklin  Ins.  Co. 
v.  Colt,  20  Wall.  (U.  S.)  560;  Humphry  v. 
Hartford  F.  Ins.  Co.,  15  Blatchf.  (U.  S.)  504; 
Weeks  v.  Lycoming  F.  Ins.  Co.,  6  Rep.  165; 
Taylor  v.  Germania  Ins.  Co.,  2  Dill.  (U.  S.j 
282;  Hening  v.  U.  S.  Insurance  Co.,  2  Dill. 
(U.  S.)  26;  Akin  v.  Liverpool,  etc.,  Ins.  Co., 
(Ark.)  6  Ins.  L.  J.  341. 

Alabama.  —  Mobile  Marine  Dock,  etc.,  Ins. 
Co.  v.  McMillan,  31  Ala.  711;  Alabama  Gold 
L.  Ins.  Co.  v.  Mayes,  61  Ala.  163;  Commercial 
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statute  of  Frauds.  —  There  is  nothing  in  the  statute  of  frauds  to  invalidate  a 


F  Ins.  Co.  v.  Morris,  105  Ala.  498;  Hartford 
F  Ins.  Co.  v.  King,  106  Ala.  519;  Spring- 
field F.  &  M.  Ins.  Co.  v.  De  Jarnett,  in  Ala. 
248. 

Arkansas.  —  King  v.  Cox,  63  Ark.  204. 

California.  —  Gold  v.  Sun  Ins.  Co.,  73  Cal. 
216-  Harron  v.  City  of  London  F.  Ins.  Co.,  88 
Gal!  16. 

Connecticut.  —  Sheldon  v.  Connecticut  Mut. 
L.  Ins.  Co.,  25  Conn.  207,  65  Am.  Dec.  565. 
Contrary  opinion  expressed  in  Bishop  v.  Clay 
F.  &  M.  Ins.  Co.,  49  Conn.  167. 

Georgia. — The  common-law  rule  is  recog- 
nized in  Simonton  v.  Liverpool,  etc.,  Ins.  Co., 
51  Ga.  76,  but  a  statute  requires  the  contract 
to  be  in  writing. 

Illinois.  —  Firemen's  Ins.  Co.  v.  Kuessner, 
164  111.  275;  New  England  F.  &  M.  Ins.  Co.  v. 
Schettler,  38  111.  166;  Hartford  F.  Ins.  Co.  v. 
Wilcox,  57  111.  180;  Hartford  F.  Ins.  Co. 
v.  Farrish,  73  111.  166;  People's  Ins.  Co.  v. 
Paddon,  8  111.  App.  447;  Glens  Falls  Ins.  Co. 
v.  Hopkins,  16  111.  App.  220;  Stoelke  v.  Hahn, 

55  111.  App.  497- 

Indiana.  —  Peoria  M.  &  F.  Ins.  Co.  v. 
Walser,  22  Ind.  73;  New  England  F.  &  M.  Ins. 
Co.  v.  Robinson,  25  Ind.  536;  American 
Horse  Ins.  Co.  v.  Patterson,  28  Ind.  17;  Com- 
mercial Union  Assur.  Co.  v.  State,  113  Ind. 
331. 

Iowa.  —  Revere  F.  Ins.  Co.  v.  Chamberhn, 

56  Iowa  508;  Smith  v.  State  Ins.  Co.,  64  Iowa 
716;  Barre  v.  Council  Bluffs  Ins.  Co.,  76  Iowa 
609;  Green  v.  Liverpool,  etc.,  Ins.  Co.,  91 
Iowa  615. 

Kansas.  —  Western  Massachusetts  Ins.  Co. 
v.  Duffy,  2  Kan.  349. 

Kentucky.  —  Security  F.  Ins.  Co.  v.  Ken- 
tucky M.  &  F.  Ins.  Co.,  7  Bush  (Ky.)  81,  3  Am. 
Rep.  301;  Continental  Ins.  Co.  v.  Jenkins 
(Ky.)  5  Ins.  L.  J.  514;  Western  Assur.  Co.  v. 
Menth,  10  Ky.  L.  Rep.  718;  Phoenix  Ins.  Co. 
v.  Spiers,  87  Ky.  286;  Howard  Ins.  Co.  v. 
Owen,  94  Ky.  197. 

Louisiana.  —  Woodruff  v.  Columbus  Ins. 
Co.,  5  La.  Ann.  697;  Herring's  Succession,  26 
La.  Ann.  326. 

Maine.  —  Walkers.  Metropolitan  Ins.  Co., 
56  Me.  371. 

Massachusetts.  —  Myers  v.  Liverpool,  etc., 
Ins.  Co.,  121  Mass.  338;  Putnam  v.  Home  Ins. 
Co.,  123  Mass.  324,  25  Am.  Rep.  93;  Dodd  v. 
Gloucester  Mut.  Fishing  Ins.  Co.,  120  Mass. 
468;  Emery  v.  Boston  Marine  Ins.  Co.,  138 
Mass.  398;  Baker  v.  Commercial  Union  Assur. 
Co.,  162  Mass.  358;  Scrammell  v.  China  Mut. 
Ins.  Co.,  164  Mass.  341;  Brown  v.  Franklin 
Mut.  F.  Ins.  Co.,  165  Mass.  565;  Baxter  v. 
Massasoit  Ins.  Co.,  13  Allen  (Mass.)  320; 
Kennebec  Co.  v.  Augusta  Ins.,  etc.,  Co.,  6 
Gray  (Mass.)  204;  Sanborn  v.  Fireman's  Ins. 
Co.,  16  Gray  (Mass.)  448,  77  Am.  Dec.  419; 
M'Culloch  v.  Eagle  Ins.  Co.,  1  Pick.  (Mass.) 
280. 

Michigan.  —  Westchester  F.  Ins.  Co.  v. 
Earle,  33  Mich.  143;  Roger  Williams  Ins.  Co. 
v.  Carrington,  43  Mich.  252. 

In  Faughner  v.  Manufacturers'  Mut.  F.  Ins. 
Co.,  86  Mich.  536,  it  was  held  Dy  implication 
that  a  parol  contract  of  insurance  is  valid. 

Minnesota. — Wiebeler  v.    Milwaukee  Me- 


chanics' Mut.  Ins.  Co.,  30  Minn.  464;  Salisbury 
v.  Hekla  F.  Ins.  Co.,  32  Minn.  458;  Ganser  v. 
Fireman's  Fund  Ins.  Co.,  34  Minn.  372,  38 
Minn.  74. 

Missouri.  —  Platho  v.  Merchants,  etc.,  Ins. 
Co.,  38  Mo.  248;  Baile  v.  St.  Joseph  F.  &  M. 
Ins.  Co.,  73  Mo.  371;  Day  v.  Mechanics',  etc., 
Ins.  Co.,  88  Mo.  325,  57  Am.  Rep.  416;  Lingen- 
felter  v.  Phoenix  Ins.  Co.,  19  Mo.  App.  253; 
Duff  v.  Philadelphia  F.  Assoc.,  56  Mo.  App. 
355;  Trask  v.  German  Ins.  Co.,  58  Mo.  App. 
431;  Chaney  v.  Phcenix  Ins.  Co.,  62  Mo. 
App.  45. 

Nevada.  —  Cooper  v.  Pacific  Mut.  L.  Ins. 
Co.,  7  Nev.  116,  8  Am.  Rep.  705. 

New  Hampshire.  —  Goodall  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  169;  Gerrish  v. 
German  Ins.  Co.,  55  N.  H.  355. 

New  Jersey.  —  Hallock  v.  Commercial  Ins. 
Co.,  26  N.  J.  L.  268;  Goe  v.  Washington  F.  & 
M.  Ins.  Co.,  (N.  J.)  17  Ins.  L.  J.  717. 

New  York.  —  First  Baptist  Church  v.  Brook- 
lyn F.  Ins.  Co.,  19  N.  Y.  305;  Andubon  v. 
Excelsior  Ins.  Co.,  27  N.  Y.  216;  Fish  v.  Cot- 
tenet,  44  N.  Y.  538;   Ludwig  v.  Jersey  City 
Ins.  Co.,  48  N.  Y.  379,  8  Am.  Rep.  556;   Ellis  « 
v.  Albany  City  F.  Ins.  Co.,  50  N.  Y.  402,  10 
Am.  Rep.  495;  Angell  v.  Hartford  F.  Ins.  Co., 
59  N.  Y.  171,  17  Am.  Rep.  322;  Grove  v.  Met- 
ropolian Ins.  Co.,  61  N.  Y.  594,  19  Am.  Rep. 
305;    Train    v.  Holland    Purchase  Ins.  Co., 
62  N.  Y.  598;  Van  Loan  v.  Farmers'  Mut.  F. 
Ins.  Assoc.,  90  N.  Y.  280;  Hubbell  v.  Pacific 
Mut.  Ins.  Co.,  100   N.   Y.  41;    Ruggles  v. 
American  Cent.  Ins.  Co.,  114  N.  Y.  415,  11 
Am.  St.  Rep.  674;  More  v.  New  York  Bowery 
F.  Ins.  Co.,  130  N.  Y.  537;   Diver  v.  London, 
etc.,  F.  Ins.  Co.,  45  Hun  (N.  Y.)  588,  9  N.  Y. 
St.  Rep.  482;    Collier  v.  Bedell,  39  Hun  (N. 
Y.)  238;    Springer  v.  Anglo-Nevada  Assur. 
Corp.,   (Supreme   Ct.)  II  N.  Y.  Supp.  533; 
Reynolds  v.  Westchester  F.  Ins.  Co.,  8  N.  Y. 
App.  Div.  193;  Clarkson  v.  Western  Assur. 
Co.,  92  Hun  (N.   Y.)   527;  Rhodes  v.  Rail- 
way  Pass.    Ins.   Co.,  5   Lans.   (N.  Y.)  71; 
Kelly  v.  Commonwealth  Ins.  Co.,  10  Bosw. 
(N.  Y.)  82;  Cooke  v.  ^Etna  Ins.  Co.,  7  Daly 
(N.  Y.)  555;    Rockwell   v.  Hartford    F.  Ins. 
Co.,  4  Abb.  Pr.  (N.  Y.  Super.  Ct.)  179:  Brook- 
lyn First  Baptist  Church  v.  Brooklyn  F.  Ins. 
Co.,  18  Barb.  (N.  Y.)  69;  Shaw  v.  Republic  L. 
Ins.  Co.,  67  Barb.  (N.  Y.)  586;   Lightbody  v. 
North  American  Ins.  Co.,  23  Wend.  (N.  Y.)  18; 
Perkins  v.  Washington  Ins.  Co.,  4  Cow.  (N. 
Y.)  645;  Carpenter  v.  Mutual  Safety  Ins.  Co., 
4  Sandf.  Ch.  (N.  Y.)  408;   Bunten  v.  Orient 
Mut.  Ins.  Co.,  8  Bjsw.  (N.  Y.)  448;  Fried  v. 
Royal  Ins.  Co.,  50  N.  Y.  243;  Pratt  v.  Dwelling 
House  Mut.  F.  Ins.  Co.,  130  N.  Y.  206;  Man- 
chester v.  Guardian  Assur.  Co.,  151  N.  Y.  88; 
Hicks  v.  British  American  Assur.  Co.  13  N. 
Y.  App.  Div.  444. 

In  Spitzer  v.  St.  Mark's  Ins.  Co.,  6  Duer 
(N.  Y.)  6,  the  court  held  that  no  parol  contract 
could  be  made  when  the  charter  of  the  com- 
pany provided  for  signing  and  countersigning. 
Two  cases.  Head  v.  Providence  Ins.  Co.,  2 
Cranch  (U.  S.)  168,  and  Brooklyn  First  Baptist 
Church  v.  Brooklyn  F.  Ins.  Co.,  18  Barb.  (N. 
Y.)  69,  neither  of  which  was  in  point,  were 
relied  upon. 
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parol  contract  of  insurance;1  and  this  is  true  even  where  the  contract  is  for 
three  years.8 

(2)  Exceptions.  —  There  are,  of  course,  exceptions  where  the  written  form 
is  required  by  statute,  either  expressly  3  or  by  virtue  of  the  revenue  acts  4  or 
the  by-laws  5  or  charter  6  of  the  insurer. 

(3)  In  Mutual  Insurance.  —  In  the  absence  of  such  restrictions  there  seems 
to  be  no  valid  objection  to  parol  insurance  by  mutual  companies.7 

Charter  Provisions  for  Formal  Execution  of  Policy.  —  The  courts  are  not  harmonious 
in  their  decisions  regarding  the  effect  of  the  clause  in  an  insurer's  charter  that 
contracts  of  insurance  may  be  effected  by  policies  in  writing  signed  by  the 
proper  officers,  but  by  the  weight  of  authority  this  provision  is  treated  as 
merely  permissive  and  not  mandatory.8 


Ohio.  —  Bennett  v.  Connecticut  F.  Ins.  Co., 
27  Cine.  WIdy.  L.  Bui.  15;  Amazon  Ins.  Co. 
v.  Wall,  31  Ohio  St.  628,  27  Am.  Rep.  533; 
Newark  Mach.  Co.  v.  Kenton  Ins.  Co.,  50  Ohio 
St.  549;  Palm  v.  Medina  County  Mut.  F.  Ins. 
Co.,  20  Ohio  529.  Cockerill  v.  Cincinnati  Mut. 
Ins.  Co.,  16  Ohio  148,  held  to  the  contrary,  but 
was  overruled  in  Dayton  Ins.  Co.  v.  Kelly,  24 
Ohio  St.  345,  and  in  Amazon  Ins.  Co.'  v. 
Wall,  31  Ohio  St.  628. 

Oregon.  —  Hard  wick  v.  State  Ins.  Co.,  20 
Oregon  547;  British  Ins.  Co.  v.  Lambert,  26 
Oregon  199. 

Pennsylvania.  —  Smith  v.  Odlin,  4  Yeates 
(Pa.)  468;  Hamilton  v.  Lycoming  Mut.  Ins. 
Co.,  5  Pa.  St.  339;  New  York  Union  Mut. 
Ins.  Co.  v.  Johnson,  23  Pa.  St.  72;  Eureka  Ins. 
Co.  v.  Robinson,  56  Pa.  St.  256,  94  Am.  Dec. 
65;  Smith  v.  Sugar  Valley  Mut.  F.  Ins.  Co.,  5 
Pa.  Dist.  Rep.  336;  Consolidated  Mfg.  Co.  v. 
West  Chester  F.  Ins.  Co.,  13  Pa.  Co.  Ct.  Rep. 
321;  Patterson  v.  Benjamin  Franklin  Ins.  Co., 
81  Pa.  St.  454. 

South  Carolina.  —  Stickley  v.  Mobile  Ins. 
Co.,  37  S.  Car.  56. 

Texas.  —  Cohen  v.  Continental  F.  Ins.  Co.,  67 
Tex.  325,  60  Am.  Rep.  24;  Blake  v.  Hamburg 
Bremen  F.  Ins.  Co.,  67  Tex.  160,  60  Am.  Rep.  15. 

Virginia.  —  Haskin  v.  Agricultural  F.  Ins. 
Co.,  78  Va.  700;  Woody  v.  Old  Dominion  Ins. 
Co.,  31  Gratt.  (Va.)  362,  31  Am.  Rep.  732. 

Wisconsin.  —  /Etna  Ins.  Co.  v.  Northwestern 
Iron  Co.,  21  Wis.  458;  Northwestern  Iron  Co. 
v.  vEtna  Ins.  Co.,  23  Wis.  160,  26  Wis.  78,  99 
Am.  Dec.  145;  Strohn  v.  Hartford  F.  Ins.  Co., 
37  Wis.  625,  19  Am.  Rep.  777;  Fie  ming  v. 
Hartford  F.  Ins.  Co.,  42  Wis.  616;  King  v. 
Hekla  F.  Ins.  Co.,  58  Wis.  508;  Zell  v.  Her- 
man Farmers'  Mut.  Ins.  Co.,  75  Wis.  521; 
Mathers  v.  Union  Mut.  Acc.  Assoc.,  78  Wis.' 
588;  Stehlich  v.  Milwaukee  Mechanics'  Ins. 
Co.,  87  Wis.  322;  Scott  v.  Home  Ins.  Co.,  53 
Wis.  238;  Sheldon  v.  Hekla  F.  Ins.  Co.,  65 
Wis.  436. 

1.  Statute  of  Frauds  Inapplicable  —  Alabama. 
—  Commercial  F.  Ins.  Co.  v.  Morris,  105  Ala. 
498. 

Arkansas.  —  King  v.  Cox,  63  Ark.  204. 
Kentucky.  —  Phoenix  Ins.  Co.  v.  Spiers,  87 
Ky.  286. 

Maine.  —  Walker  v.  Metropolitan  Ins.  Co., 
56  Me.  371. 

Maryland.  —  Phoenix  Ins.  Co.  v.  Ryland.  60 
Md.  437.  y 

Minnesota.  —  Wiebeler  v.  Milwaukee  Me- 
chanics* Mut.  Ins.  Co.,  30  Minn.  464. 
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New  York.  —  First  Baptist  Church  v.  Brook- 
lyn F.  Ins.  Co.,  19  N.  Y.  305. 

West  Virginia.  —  Croft  v.  Hanover  F.  Ins. 
Co.,  40  W.  Va.  508. 

2.  Contract  for  Three  Years.  —  Wiebeler  v. 
Milwaukee  Mechanics'  Mut.  Ins.  Co.,  30 
Minn.  464;  Springfield  F.  &  M.  Ins.  Co.  v. 
De  Jarnett,  in  Ala.  248,  the  court  saying: 
''  Although  a  policy  or  a  verbal  agreement  of 
insurance  may  cover  a  period  of  three  years, 
its  performance  may  be  required  one  hour 
after  its  execution  or  it  had  been  agreed 
upon." 

3.  Written  Contract  Required  by  Statute  in 
Georgia.  —  Simonton  v.  Liverpool,  etc.,  Ins. 
Co.,  51  Ga.  76;  Clark  v.  Brand,  C2  Ga.  23. 
Yet  in  Simonton  v.  Liverpool,  etc.,  Ins.  Co., 
51  Ga.  76,  the  court  held  that  a  parol  contract 
might  become  enforceable  through  estoppel. 

4.  Where  Stamp  Is  Required.  —  In  England 
the  revenue  law  requires  the  stamping  of  in- 
surance policies.  Hence  it  was  held  in  Mor- 
gan v.  Mather,  2  Ves.  Jr.  18,  that  insurance 
without  policy  was  illegal.  Compare  dictum  in 
Western  Massachusetts  Ins.  Co.  v.  Duffy,  2 
Kan.  347.  But  to  the  contrary  see  Fish  v. 
Cottenet,  44  N.  Y.  543. 

5.  In  Missouri,  as  late  as  1871,  it  was  held 
in  Hanning  v.  U.  S.  Insurance  Co.,  47  Mo. 
425,  that  the  requirement  in  the  by-laws  of  an 
insurance  company  that  the  president  should 
sign  all  policies  or  contracts  of  insurance  pre- 
cluded an  oral  insurance. 

6.  Charter  Requirements.  —  The  decision  in 
Haslett  v.  Alleghany  Ins.  Co.,  (Pa.)  4  Ins.  L. 
J.  372,  was  to  the  effect  that  if  the  charter  of  a 
company  expressly  requires  contracts  of  in- 
surance to  be  in  writing,  mere  parol  contracts 
will  not  bind  it. 

7.  Rule  Applies  to  Mutual  Companies.  —  Bolton 
v.  Bolton,  73  Me.  299;  Lorscher  v.  Supreme 
Lodge,  etc.,  72  Mich.  316;  Van  Loan  v.  Farm- 
ers' Mut.  F.  Ins.  Assoc.,  90  N.  Y.  280;  Zell  v. 
Herman  Farmers'  Mut.  Ins.  Co.,  75  Wis.  521. 

8.  Charter  Requiring  Formal  Execution — 
United  States.  —  Hening  v.  U.  S.  Insurance 
Co.,  2  Dill.  (U.  S.)  26;  Relief  F.  Ins.  Co.  v. 
Shaw,  94  U.  S.  574. 

Illinois.  —  New  England  F.  &  M.  Ins.  Co.  v. 
Schettler,  38  111.  166;  Firemen's  Ins.  Co.  v. 
Kuessner,  164  111.  275. 

Indiana.  —  New  England  F.  &  M.  Ins.  Co. 
v.  Robinson,  25  Ind.  536. 

Iowa.  —  Davenport  v.  Peoria  M.  &  F.  Ins. 
Co.,  17  Iowa  276. 

Massachusetts.  —  Kennebec  Co.  v.  Augusta 
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b.  Essentials  of  Parol  Insurance  —  (i)  Must  Be  Clearly  Established. 
—  Since  it  has  always  been  the  almost  universal  custom  to  express  contracts 
of  insurance  in  the  form  of  printed  policies  the  courts  have  indulged  a  sort  of 
presumption  that  negotiations  not  resulting  in  the  issuance  of  a  policy  were 
merely  preliminary,  and  this  places  upon  one  who  seeks  to  enforce  a  parol 
contract  of  insurance  an  unusual  burden  in  proving  it.1 

(2)  Must  Be  in  Prcesenti.  —  A  parol  agreement  must,  in  order  to  be  binding 
as  a  contract  of  insurance,  be  one  for  present  insurance,  and  not  an  agreement 
to  insure  at  some  future  time.2 

C.  DISTINCTIONS  —  Parol  Agreement  to  Issue  Policy  Not  a  Complete  Contract  of  Insur- 
ance. —  Most  courts  draw  a  sharp  distinction  between  a  parol  agreement  to 
issue  a  policy  or  to  insure,  and  a  parol  contract  of  insurance.3 

The  Distinction  Between  Executory  and  Executed  Contracts  of  Insurance  becomes  of  prac- 
tical importance  where  the  charter  of  the  company  requires  all  contracts  of 
insurance  to  be  signed  by  the  president  and  countersigned  by  the  secretary; 
for  this  requirement  has  no  force  in  reference  to  executory  contracts.4 


Ins.,  etc.,  Co.,  6  Gray  (Mass.)  204;  Sanborn  v. 
Fireman's  Ins.  Co.,  16  Gray  (Mass.)  448,  77 
Am.  Dec.  419. 

Mississippi.  —  Franklin  F.  Ins.  Co.  v.  Taylor, 
52  Miss.  441. 

New  York.  —  Cooke  v.  ^Etna  Ins.  Co.,  7 
Daly  (N.  Y.)  555;  Pratt  v.  Dwelling  House 
Mut.  F.  Ins.  Co.,  130  N.  Y.  206;  First  Baptist 
Church  v.  Brooklyn  F.  Ins.  Co.,  19  N.  Y.  305. 

Ohio.  —  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio 
St.  345,  15  Am.  Rep.  612. 

Canada.  —  Montreal  Assur.  Co.  v.  McGilli- 
vray,  9  L.  C.  Rep.  488. 

1.  Burden  of  Proof  —  United  States.  —  Baubie 
v.  ;Etna  Ins.  Co.,  2  Dill.  (U.  S.)  156. 

Illinois.  —  Dinning  v.  Phoenix  Ins.  Co.,  68 
III.414. 

Indiana.  —  New  England  F.  &  M.  Ins.  Co. 
v.  Robinson,  25  Ind.  536. 

Kentucky.  —  Continental  Ins.  Co.  1.  Jenkins, 
(Ky.)  5  Ins.  L.  J.  514.  .  _  c 

Missouri.  —  Chaney  v.  Phoenix  Ins.  Co.,  02 
Mo.  App.  45- 

Nebraska.  —  McCann  v.  /Etna  Ins.  Co.,  3 
Neb.  198. 

Ohio. — Suydam  v.  Columbus  Ins.  Co.,  18 
Ohio  459.  .  . 

Pennsylvania.  —  Patterson  v.  Benjamin 
Franklin  Ins.  Co.,  81*  Pa.  St.  454. 

Virginia.  —  Haskin  v.  Agricultural  F.  Ins. 
Co.,  78  Va.  700. 

Wisconsin.  —  Strohn  v.  Hartford  F.  Ins.  Co., 
37  Wis.  625,  19  Am.  Rep.  777. 

2.  Agreements  to  Insure  Not  Included.  —  Myers 
v.  Liverpool,  etc.,  Ins.  Co.,  121  Mass.  338; 
Idaho  Forwarding  Co.  v.  Fireman's  Fund  Ins. 
Co.,  8  Utah  41;  Taylor  v.  Phoenix  Ins.  Co.,  47 
Wis.  365. 

3.  Parol  Agreements  to  Issue  Policy  —  England. 

—  Morocco  Land,  etc.,  Co.  v.  Fry,  11  L.  T.  N. 
S.  618;  Newman  v.  Belsten,  76  L.  T.  228. 

Canada. — Jones  v.  Provincial  Ins.  Co.,  16 
U.  C.  Q.  B.  477;  Chatham  v.  Western  Assur. 
Co.,  22  New  Bruns.  242;  McKay  v.  O'Neil,  22 
Nova  Scotia  346;  Robertson  v.  Dudman,  10 
Nova  Scotia  50. 

Alabama.  —  Alabama  Gold  L.  Ins.  Co.  v. 
Mayes,  61  Ala.  163;  Home  Ins.  Co.  v.  Adler, 
71  Ala.  516;  Commercial  F.  Ins.  Co.  v.  Morris, 
105  Ala.  498. 

California. — Gold  v.  Sun  Ins.  Co.,  73  Cal. 
.216. 


Connecticut.  —  Bishop  v.  Clay  F.  &  M.  Ins. 
Co.,  49  Conn.  167. 

Indiana.  —  American     Ins.     Co.    v.  Mc- 
Whorter,  78  Ind.  136. 

Iowa.  —  Davenport  v.  Peoria  M.  &  F.  Ins. 
Co.,  17  Iowa  276;  Barre  v.  Council  Bluffs  Ins. 
Co.,  76  Iowa  609. 

Kentttcky.  —  Franklin  F.  Ins.  Co.  v.  Hewitt, 
3  B.  Mon.  (Ky.)  231;  Security  F.  Ins.  Co.  v. 
Kentucky  M.  &  F.  Ins.  Co.,  7  Bush  (Ky.)  81, 
3  Am.  Rep.  301;  Howard  Ins.  Co.  v.  Owen,  94 
Ky.  197. 

Maryland.  —  Phcenix  Ins.  Co.  v.  Ryland,  69 
Md.  437. 

Mississippi.  —  Franklin  F.  Ins.  Co.  v.  Tay- 
lor, 52  Miss.  441. 

Missouri.  —  Duff  v.  Philadelphia  F.  Assoc., 
56  Mo.  App.  355- 

Nebraska.  —  Nebraska,  etc.,  Ins.  Co.  v. 
Seivers,  27  Neb.  541. 

New  York.  —  First  Baptist  Church  v.  Brook- 
lyn F.  Ins.  Co.,  19  N.  Y.  305;  Ellis  v.  Albany 
City  F.  Ins.  Co.,  50  N.  Y.  402,  10  Am.  Rep. 
495- 

Ohio.  —  Flint  v.  Ohio  Ins.  Co.,  8  Ohio  501; 
Suydam  v.  Columbus  Ins.  Co.,  18  Ohio  459. 

Virginia.  —  Wooddy  v.  Old  Dominion  Ins. 
Co.,  31  Gratt.  (Va.)  362,  31  Am.  Rep.  732. 

Wisconsin.  —  Fuller  v.  Madison  Mut.  Ins. 
Co.,  36  Wis.  599;  Campbell  v.  American  F. 
Ins.  Co.,  73  Wis.  100. 

4.  Distinction  Between  Executed  and  Executory 
Contracts  —  United  Stales.  —  Commercial  Mut. 
Marine  Ins.  Co.  v.  Union  Mut.  Ins.  Co.,  19 
How.  (U.  S.)  318;  Constant  v.  Allegheny  Ins. 
Co.,  3  Wall.  Jr.  (C.  C.)  313;  Franklin  Ins.  Co. 
v.  Colt,  20  Wall.  (U.  S.)  560;  Fitton  v.  Fire 
Ins.  Assoc.,  20  Fed.  Rep.  766. 

Connecticut.  —  Bishop  v.  Clay  F.  &  M.  Ins. 
Co.,  49  Conn.  167. 

Kentucky.  —  Security  F.  Ins.  Co.  v.  Ken- 
tucky M.  &  F.  Ins.  Co.,  7  Bush  (Ky.)  81,  3 
Am.  Rep.  301.  ; 

Maryland.  —  Phcenix  Ins.  Co.  v.  Ryland,  69 

Md-  437-  ,  4.    _   T       „  „ 

Mississippi.  —  Franklin  F.  Ins.  Co.  v.  lay- 

lor,  52  Miss.  441. 

In  Davenport  v.  Peoria  M.  &  F.  Ins.  Co.,  17 
Iowa  276,  Judge  Cole  observed  that  the  limita- 
tion to  the  company's  power  to  bind  itself  by 
parol,  in  the  requirement  that  all  policies  of 
insurance  made  by  the  corporation  be  signed 
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d.  Loss  Before  Policy  Issues.  —  The  courts  are  not  agreed  as  to  the 
rights  of  the  insured  when  the  parol  contract  for  insurance  contemplates  the 
issuance  of  a  policy  and  the  loss  occurs  prior  thereto.  While  uniformly  hold- 
ing the  insurer  liable,  some  courts  found  the  liability  solely  upon  a  breach  of 
the  agreement  to  issue  the  policy; 1  others  either  hold  the  company  liable  for 
the  breach  of  the  contract  to  execute  and  deliver  the  policy,  or  at  the  option 
of  the  insured  to  award  specific  performance  of  such  agreement ; 3  while  still 
others  adjudge  the  company  liable  on  a  contract  of  insurance,  and  decree  pay- 
ment of  loss  directly.3  Of  course  the  practical  result  in  any  event  is  the 
recovery  of  the  amount  of  insurance. 

e.  Conditions  of  Parol  Contract.  —  Although  some  courts  permit 
recovery  on  a  parol  contract  of  insurance  free  from  any  conditions  of  the 
ordinary  policy,4  the  rule  more  generally  adopted  is  that  the  usual  conditions 
of  a  policy  are  to  be  treated  as  included  in  the  parol  agreement.8 

/.  Merger  —  Parol  Contract  Not  Merged.  —  A  parol  contract  to  issue  a  policy  is 
not  merged  in  a  written  policy  not  conforming  to  the  parol  agreement  and  the 
validity  of  which  the  company  denies.6 

2.  The  Standard  Fire  Policy  —  a.  Character.  —  The  most  recent  develop- 
ment of  the  fire-insurance  contract,  in  respect  to  form,  is  the  standard  fire 
policy  which  has  been  prescribed  by  the  legislatures  of  a  number  of  states  7 


by  the  president  and  countersigned  and  sealed 
by  the  secretary,  extends  only  to  policies  of 
insurance,  and  therefore  any  other  contract 
might  be  made  in  writing  or  parol;  that  the 
contract  to  issue  a  policy  of  insurance  was  not 
within  the  limitation,  and  such  a  contract 
might  be  made  in  the  ordinary  way  and  would 
bind  the  company  to  issue  a  policv  in  the 
manner  provided  by  the  charter,  and  thereby 
an  agent  might  do  indirectly  what  he  could 
not  do  directly. 

1.  Loss  Before  Policy  Issues  under  Agreement  — 
Alabama.  —  Home  Ins.  Co.  v.  Adler,  71  Ala. 
516. 

New  York.  — Fried  v.  Royal  Ins.  Co.,  50  N. 
Y.  243. 

Nebraska.  —  Nebraska,  etc.,  Ins.  Co.  v. 
Seivers,  27  Neb.  541. 

Canada.  —  Robertson  v.  Dudman,  10  Nova 
Scotia  50. 

2.  California. — Gold  v.  Sun  Ins.  Co.,  73 
Cal.  216. 

New  Hampshire. — Gerrish  v.  German  Ins. 
Co.,  55  N.  H.  355. 

New  Jersey.  —  Hallock  v.  Commercial  Ins. 
Co.,  26  N.  J.  L.  268. 

New  York. — Rhodes  v.  Railway  Pass.  Ins. 
Co.,  5  Lans.  (N.  Y.)  71 ;  Post  v.  ^Etna  Ins.  Co., 
43  Barb.  (N.  Y.)  351. 

3.  Direct  Payment  of  Loss  Decreed  —  United 
States.  —  Fitton  v.  Fire  Ins.  Assoc.,  20  Fed. 
Rep.  766;  Akin  v.  Liverpool,  etc.,  Ins.  Co.,  6 
Ins.  L.  J.  341. 

Iowa.  —  Smith  v.  State  Ins.  Co.,  64  Iowa  716. 

Kentucky.  —  Security  F.  Ins.  Co.  v.  Ken- 
tucky M.  &  F.  Ins.  Co.,  7  Bush  (Ky.)  81,  3 
Am.  Rep.  301. 

Massachusetts.  —  M'Culloch  v.  Eagle  Ins. 
Co.,  1  Pick.  (Mass.)  280. 

Minnesota.  —  Salisbury  v.  Hekla  F.  Ins.  Co., 
32  Minn.  458. 

Missouri.  —  Baile  v.  St.  Joseph  F.  &  M.  Ins. 
Co.,  73  Mo.  371. 

New  Hampshire.  —  Goodall  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  169. 

New  York.  —  Van  Loan  v.  Farmers'  Mut.  F. 
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Ins.  Assoc.,  go  N  Y.  280:  Reynolds  v.  West- 
chester F.  Ins.  Co.,  8  N.  Y.  App.  Div.  193; 
Rockwell  v.  Hartford  F.  Ins.  Co.,  4  Abb.  Pr.' 
(N.  Y.  Super.  Ct.)  179. 

4.  Contract  Treated  as  Free  from  Conditions.  — 
In  Kelly  v.  Commonwealth  Ins.  Co.,  10  Bosw. 
(N.  Y.)  82,  Robertson,  J.,  so  held,  and  this  de- 
spite the  contemporaneous  agreement  for  a 
policy.  See  also  Clarkson  v.  Western  Assur. 
Co.,  92  Hun  (N.  Y.)  527,  where  it  was  held 
that  no  conditions  of  the  ordinary  policy  attach 
to  a  parol  contract  if  the  company  denies  the 
existence  of  binding  insurance. 

5.  Conditions  Implied  —  Iowa  .  —  Smith  v. 
State  Ins.  Co.,  64  Iowa  716;  Barre  v.  Council 
Bluffs  Ins.  Co.,  76  Iowa  609;  Green  v.  Liver- 
pool, etc.,  Ins.  Co.,  91  Iowa  615. 

Kentucky.  —  Western  Assur.  Co.  v.  Meuth, 
10  Ky.  L.  Rep.  718. 

Minnesota.  —  Salisbury  v.  Hekla  F.  Ins.  Co., 
32  Minn.  458. 

Missouri.  —  Duff  v.  Philadelphia  F.  Assoc., 
56  Mo.  App.  355;  Trask  v.  German  Ins.  Co., 
58  Mo.  App.  431. 

Pennsylvania.  —  Eureka  Ins.  Co.  v.  Robin- 
son, 56  Pa.  St.  256,  94  Am.  Dec.  65. 

6.  When  Parol  Contract  Not  Merged  —  United 
States.  —  Abraham  v.  North  German  Ins.  Co., 
40  Fed.  Rep.  717;  Delaware  Ins.  Co.  v. 
Hogan,  2  Wash.  (U.  S.)  4. 

Kentucky.  —  Franklin  F.  Ins.  Co.  v.  Hewitt, 
3  B.  Mon.  (Ky.)  231. 

Nebraska.  —  Nebraska,  etc.,  Ins.  Co.  v.  Seiv- 
ers, 27  Neb.  541. 

Ne7t>  York.  —  Bunten  v.  Orient  Mut.  Ins. 
Co.,  8  Bosw.  (N.  Y.)  448. 

7.  States  Adopting  Standard  Form  —  Massa- 
chusetts. —  Acts  1S87,  c.  214,  §  60. 

Michigan.  —  Pub.  Stat.  (1882),  4344-4345, 
amended  by  Pub.  Acts  1889,  c.  39/ §  9. 

Minnesota.  —  Slat.  1891,  vol.  I,  2973-2977; 
Gen.  Laws  1889,  c.  217. 

New  Hampshire.  —  Laws  1885,  c.  93,  §  3. 

New  Jersey.  —  Laws  1892,  c.  231. 

New  York.  —  3  Rev.  Stat.  (8th  ed.),  p.  1663; 
Laws  1886,  c.  488. 
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and  elsewhere  adopted  by  the  voluntary  action  of  the  insurance  companies 
Semfelves  The  avowed  purpose  of  this  change  is  to  unify  and  harmonize 
Ihe  provisions  of  such  contracts  and  to  remove  the  ambiguity  attaching  to 

Pd0/  Classes  of  Standard  Policies.  -  There  are  two  classes  of  standard 
Dolic'ies  In  the  first  all  provisions  appear  in  the  printed  orm,  no  waiver  of 
?ond  tions  can  be  effected;  and  only  certain  consistent  additions  can  be  made  » 
The  second  contains  merely  a  few  special  provisions,  leaving  the  others  to  be 
qnrmlied  bv  agreement  of  the  parties.3  -  . 

?c  Interpretation  OF  STANDARD  POLICY.  -  The  fire-insurance  contract 
under  the  form  of  the  standard  policy  is  interpreted  as  any  other  valid  mutual 
contract  and  is  not  to  be  construed  as  either  conferring  or  withdrawing  rights 
hprause  Drescribed  by  the  legislature.4 

^  VALIDITY  —  ( i)  Constitutionality  of  Statute.  —  In  Minnesota  and  Pennsylvania 
the  courts  have  declared  the  standard  policy  acts  unconstitutional  not  on  the 
tround  that  the  legislature  lacked  power  to  enact  such  a  law,  but  because 
fnder  the  provisions  of  those  particular  statutes  the  legislature  attempted  to 
SeleJateltsXn  proper  functions  to  the  insurance  commissioner  in  framing 

^h^^'^^^y  i^ra  vires  of  the  provincial  parhame f 
but  also  applicable  to  companies  licensed  by  the  Dominion  government  and 
doing  business  in  the  province  where  the  statute  was  enacted. 

(2)  Binding  Force  —  Effect  of  Using  Other  than  Standard  Form.  —  Although  tne 
standard  pohS  statute  expressly  provides  that  "every  policy  or  contract  made 
or ^issued  "contrary  to  the  p'rovisUs  of  this  act  shall  be  void  ''such  a  contrac 
has  been  held  merely  voidable  at  the  option  of  the  insured.'    As  a  rule,  how 
ever  the  acts  impose  a  fine  upon  companies  using  a  different  toim. 

^  Canada  an  insurance  company  which  had  omitted  the  statutory  conditions 
from  its  policy  was  not  allowed  to  set  up  other  provisions  of  its  own. 

W  verPlypermitted.-The  conditions  of  the  standar d  policy  cannot  be 
waived  except  as  provided  therein  and  written  or  printed  on  the  face  of  the 

POllt.'  Prohibitions  AND  Exceptions  -  1.  Alienation  and  ^^eT 
a.  OBJECT  AND  PURPOSE  OF  These  CLAUSES.  -  As  the  contract  of  fire  insur- 

o          „a„  -  ia  that  the  legislature  intended,  by  prescribing 

North  Dakota.  -  Laws  xSgo,  p.  263  c  74-  hat  /oh;Jeglslcontract)  and  pronibiting  any 

Pennsylvania.--  Laws  1891,  p.  22  J  I.  1                                  j    depriving  a  party  of 

Wisconsin.  —  Laws  1891,  vol.  1,  c.  IQ5-  which    as   a   contract,  it  would  not 

Wyoming.  —  Stat.  (1887),  c.  26;   Laws  1892,  rights  ;  which,  as   a  contract, 

c-  39'            _       .    ,          .  .    q  ^  o  .co  k  Minnesota  Statute  Unconstitutional.  —  An- 

Canada.  —  Ontario  Insur.  Act  1897,  §168  et  5.                  °'        F  Msur.  Co.,  59  Minn. 

sea.;  Rev.  Stat.  Manitoba  (1891),  c.  59!  Rrltish  derson  v~  Manchester  *•  sur- 

Columbia  Fire  Insurance  Policy  Act  1893.  I9p0™cviVonia    Statute  Unconstitutional.— 

1.  Purpose  and  Effect  of  Standard  Policy  -  See  Pennsy vam  t, at  e             ^  p&  ^ 

Bourgeois  v.  Northwestern  Nat.  Ins.  Co.,  86  ONeUArnenca  ^ 

WFor6°a6iesS  favorable  view  of  this  enactment,  6.  Citizens'  Ins  Co.  ,.  Parsons,  4  Can.^up. 

see  O'Neil  „.  American  F.  Ins.  Co.,  x66  Pa.  Ct  R ep  *g 

St2.72Su4c5hAaTe  ^mfprescribed  in  N~  \^^^^Cl^7s 

York  Michigan,  Minnesota,  New  Jersey,  North  ^Western  Manufacturers 

Dakota,  Pennsylvania,  and  Wisconsin  «  i.toLsd  to  Set  Up  Other  Provisions.  —  Citi- 

3.  Massachusetts  and  New  Hampshire  have  8.  Estopped  to  Set  "V™^  ^  Can    Sup_  Ct> 

the  latter  form.  ^ens    1  1 

4.  Construction  -  In  discussing  the  force  of  Kep.215.  _  Commercial  Union 
the  provisions  of  the  standard  policy  n  Reed  9.  Waiver.  y 1  Rochester 
v.  Washington  F.  &  M.  Ins.  Co  138  Mass  Assur  Co  144  Mas  .43,  ^  Tool 
572,  Allen? J.,  said:  "  It  [the  standard  policy]  German  Ins  Co    162  Ma ss  4 79, 

is  put  forward  by  the  legislature  as  a  contract  J°  %Fitchburg  Mut  J  .  1  ^  ^  ^ 
to  be  entered  into  by  the  parties,  and  to  derive     265,  Porter  v  Mkh_  g 

suss* wmwywa      ~"  w-r^ir Co- 

luuuiLi,  «-  ^  Volume  Alii. 


Prohibitions  and  Exceptions. 


FIRE  INSURANCE. 


Alienation  and  Incumbrance. 


ance  is  one  of  indemnity,  requiring  an  insurable  interest  1  on  the  part  of  the 
insured,  it  is  manifest  that  the  extent  and  nature  of  such  interest  are  very 
material  to  the  contract  and  the  risk,  since  an  absolute,  unconditional  owner 
has  a  far  stronger  motive  to  care  for  and  protect  the  property  than  one  whose 
interest  is  defeasible,  contingent,  or  nominal.  The  contract  being  one  of 
indemnity,  insuring  the  interest  of  a  certain  person  in  the  propertv,  there  is  a 
delictus  persona,  for  the  insurer  chooses  the  person  with  whom  lie  contracts 
and  the  risk  which  he  will  assume.3  He  may  be  willing  to  insure  a  person 
while  he  is  sole  and  absolute  owner,  and  yet  unwilling  to  insure  the  same  per- 
son after  his  title  has  changed  or  his  interest  has  diminished  or  become 
encumbered.3 

b.  Statements  as  to  Title  — (i)  Form  of  Statement.  -  The  earliest 
policies  contain  no  statements  as  to  the  title  of  the  insured.4  Nevertheless 
in  litigation  concerning  them,  questions  as  to  title  arose  in  the  form  of  defenses 
of  misrepresentations  or  concealment,  which  are  now  reached  by  express  pro- 
hibitions. Following  the  tendency  towards  exact  and  specific  contract,  con- 
ditions have  been  gradually  introduced  into  the  modern  policies  avoiding  the 
insurance  if  the  title  or  interest  of  the  insured  is  other  than  that  stated  in  the 
policy.  Two  types  of  statement  of  title  or  interest  may  be  distinguished.  In 
the  earliest  form  the  policy  recites  that  the  insured  is  the  "owner"  of  the 
property,  or  that  it  is  "his."  In  later  forms,  a  specific  statement  is  required 
unless  the  ownership  or  interest  amounts  to  a  fee-simple  title,  in  case  of  real 
property,  and  is  absolute,  sole,  and  unconditional.  The  former  and  various 
stages  of  the  later  will  be  taken  up  in  order. 

(2)  Necessity  of  Stating  Title— (a)  In  General.  —  The  truthfulness  of  state- 
ments of  title  set  forth  in  the  policy  is  now  one  of  the  requirements  of  the 
contract.  Under  prior  forms  of  policies,  however,  and  to  some  extent  under 
present  forms,  where  written  applications  are  made,  questions  arise  as  to  what 
must  be  disclosed  as  to  the  title  and  interest  of  the  insured.  As  the  title  of 
the  insured  is  an  important  element  of  the  risk,  it  follows  that  a  material  mis- 
representation as  to  title  avoids  the  insurance.5  For  like  reasons,  a  material 
concealment  as  to  the  title  must  have  the  same  effect.6 

(b)  What  Constitutes  Material  Misrepresentation  and  Concealment.  —  In  view  of  the  fact 
that  in  the  absence  of  conditions  to  the  contrary  the  insured  is  not  required 
to  disclose  the  particulars  of  his  title  except  when  asked,  it  is  sometimes  diffi- 
cult to  say  what  amounts  to  a  material  concealment.  The  general  rule  appears 
to  be  that  in  the  absence  of  conditions  in  the  policy  requiring  them,  particu- 
lars as  to  title  need  not  be  disclosed  unless  asked  for,  but  that  if  the  facts 
concealed  are  such  that  application  by  the  insured  amounts  to  a  complete  mis- 
representation of  interest,  the  insurance  is  avoided. 

aa.  Marital  Interests.  —  Thus,  for  husband  and  wife  to  take  out  insurance 
as  joint  owners  of  property  of  which  in  fact  the  wife  is  exclusive  owner,7  for  a 


133  N.  Y.  356,  28  Am.  St.  Rep.  645;  Bourgeois 
v.  Northwestern  Nat.  Ins.  Co.,  86  Wis.  606. 
See  also  Anderson  v.  Manchester  F.  Assur. 
Co.,  59  Minn.  182. 

1.  See  supra,  this  title,  Parties  to  the  Contract 
—  Insurable  Interest. 

2.  Diffenbaugh  v.  Union  F.  Ins.  Co.,  150  Pa. 
St.  270,  30  Am.  St.  Rep.  805. 

3.  See  the  remarks  of  Marshall,  C.  J.,  in  Co- 
lumbian Ins.  Co.  v.  Lawrence,  2  Pet.  (U.  S) 
49- 

4.  See  forms  in  appendix  to  Ellis  on  Insur- 
ance. 

5.  Material  Misrepresentation  Avoids  Policy.  — 

Graham  v.  Fireman's  Ins.  Co.,  87  N.  Y.  69,  41 
Am.  Rep.  349;  Jenkins  v.  Quincy  Mut.  F.  Ins. 
Co.,  7  Gray  (Mass.)  370. 


6.  Material  Concealment  Avoids  Policy  —  United 
States. —  Columbian  Ins.  Co.  v.  Lawrence,  2 
Pet.  (U.  S.)  25;  Columbia  Ins.  Co.  v.  Law- 
rence, 10  Pet.  (U.  S.)  507. 

Massachusetts.  —  Fletcher  v.  Commonwealth 
Ins.  Co.,  18  Pick.  (Mass.)  420;  Jacobs  v.  Eagle 
Mut.  F.  Ins.  Co.,  7  Allen  (Mass.)  132. 

Missouri.  —  Morrison  v.  Tennessee  M.  &  F. 
Ins.  Co.,  18  Mo.  266,  59  Am.  Dec.  299. 

Pennsylvania.  —  Smith  v.  Columbia  Ins.  Co., 
17  Pa.  St.  253,  55  Am.  Dec.  546. 

7.  Husband  and  Wife  Insuring  as  Joint  Owners 
of  Wife's  Property.  —  Dwelling  House  Ins.  Co. 
v.  Webster,  7  Ohio  Cir.  Ct.  Rep.  511,  4  Ohio 
Cir.  Dec.  704.  But  see  53  Ohio  St.  558,  where 
this  insurance  was  upheld  on  the  ground  of  a 
homestead  interest  in  the  husband. 
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husband  to  take  out  insurance  on  property  the  title  to  which  is  in  his  wife,1 
and  for  a  husband  to  insure  in  his  own  name  property  owned  by  him  and  his 
wife  jointly,2  have  been  held  material  misrepresentations  of  title.  But  where 
by  statute  the  husband  was  entitled  to  the  rents  of  his  wife's  separate  real 
property,  and  had  a  vested  remainder  for  his  life  after  her  death,  it  was  held 
that  insurance  on  such  property  taken  jointly  by  husband  and  wife  would  not 
fail  because  the  interest  of  each  was  not  disclosed.3 

bb.  Miscellaneous  Interests.  —  A  dispute  as  to  the  title  to  land  on  which  the 
insured  entered  and  built  in  good  faith,4  the  fact  that  the  building  insured 
stood  on  the  land  of  another  under  an  agreement  determinable  on  six  months 
notice,5  that  the  insured  had  sold  the  land  on  which  buildings  were  situated 
but  had  reserved  the  latter,6  an  oral  executory  contract  to  lease  the  property,7 
a  vendor's  lien,8  a  mortgage  on  the  property,9  that  a  devisee  by  the  terms  of 
a  devise  took  a  remainder  in  the  property  subject  to  a  condition  that  he  make 
certain  payments  which  he  had  not  made,10  that  an  execution  had  been  levied 
on  the  property  at  the  time  of  the  insurance,11  the  pendency  of  litigation  con- 
cerning the  property,13  that  a  mortgagee,  insuring  as  such,  had  obtained  judg- 
ment in  a  suit  to  foreclose,  no  sale  having  taken  place  under  it,13  even  that  a 
decree  of  strict  foreclosure  upon  the  property  had  been  rendered,  the  time  for 
redemption  not  having  expired,14  an  easement  by  reason  of  a  party-wall  agree- 
ment,15 have  all  been  held  so  far  immaterial  that  in  the  absence  of  fraudulent 
intent  they  were  not  required  to  be  disclosed  where  no  questions  were  asked 
as  to  these  points  and  the  conditions  of  the  policies  did  not  demand  their 
disclosure. 

a.  Mortgages.  —  But  the  failure  of  a  mortgagee  insured  as  such,  to  disclose 
that  there  were  prior  incumbrances,  has  been  held  a  material  concealment.16 


1.  Husband  Insuring  as  Owner  of  Wife's  Prop- 
erty. —  Pelican  Ins.  Co.  v.  Smith,  92  Ala.  428, 
107  Ala.  313;  Trott  v.  Woolwich  Mut.  F.  Ins. 
Co.,  83  Me.  362.  See  also  Diffenbaugh  v. 
Union  F.  Ins.  Co.,  150  Pa.  St.  270,  30  Am.  St. 
Rep.  805;  Cohn  v.  Virginia  F.  &  M.  Ins.  Co., 
3  Hughes  (U.  S.)  272;  Clarke  v.  Firemen's  Ins. 
Co.,  18  La.  431. 

2.  Husband  Insuring  as  Sole  Owner  When  Wife 
Is  Joint  Owner.  —  Schroedel  v.  Humboldt  F. 
Ins.  Co.,  158  Pa.  St.  459. 

3.  Husband  Interested  in  Bents  and  in  Re- 
mainder Insuring  as  Joint  Owner.  —  Perry  v. 
Faneuil  Hall  Ins.  Co.,  11  Fed.  Rep.  482.  See 
also  Mutual  F.  Ins.  Co.  v.  Deale,  18  Md.  26; 
Trade  Ins.  Co.  v.  Barracliff,  45  N.  J.  L.  543,  46 
Am.  Rep.  792. 

4.  Insurance  Co.  v.  Robinson,  5  W.  N.  C. 
<Pa.)  389. 

Owner  in  Fee  of  Undivided  Interest  Insuring  as 
Owner  House  Built  by  Him  on  Land.  —  In  Ken- 
ton Ins.  Co.  v.  Wigginton,  89  Ky.  330,  the  in- 
sured was  the  owner  in  fee  of  an  undivided 
one-fourth  interest  in  land,  and  claimed  the 
residue  also,  but  the  extent  of  his  interest  in 
the  latter,  whether  in  fee  or  for  life,  was  in 
litigation.  He  built  on  the  land,  at  his  own 
expense,  a  house,  in  which  he  lived,  and  in- 
suring it  he  stated  that  he  was  the  uncon- 
ditional owner  in  fee.  It  was  held  that,  in 
view  of  the  facts  that  he  held  an  undivided 
one-fourth  of  the  land  in  fee  and  that  on  par- 
tition the  house  would  be  assigned  to  him  with 
his  portion,  there  was  no  material  misrepre- 
sentation. 

5.  House  Built  on  Another's  Land  under  De- 
terminable Agreement.  —  Fletcher  v.  Common- 
wealth Ins.  Co.,  18  Pick.  (Mass.)  419. 
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6.  Land  on  Which  House  Built,  Sold,  Reserving 
House.  —  Washington  Mills  Emery  Mfg.  Co.  v. 
Weymouth,  etc.,  Mut.  F.  Ins.  Co., 135  Mass.  503. 

7.  Existence  of  Oral  Contract  to  Lease.  —  Alkan 
v.  New  Hampshire  Ins.  Co.,  53  Wis.  136. 

8.  Of  Vendor's  Lien. —  Liverpool,  etc.,  Ins. 
Co.  v.  Ricker,  10  Tex.  Civ.  App.  264. 

9.  Of  Mortgage.  —  Guest  v.  New  Hampshire 
F.  Ins.  Co.,  66  Mich.  98;  Delahay  v.  Memphis 
Ins.  Co.,  8  Humph.  (Tenn.)  684. 

10.  Property  Devised  Conditionally.  —  Jamison 
v.  State  Ins.  Co.,  85  Iowa  229. 

11.  Property  Levied  on  under  Execution.  —  Rex 
v.  Merchants'  Ins.  Co.,  2  Phila.  (Pa.)  357,  14 
Leg.  Int.  (Pa.)  332. 

12.  Litigation  Pending  as  to  Property. — Hill  v. 
Lafayette  Ins.  Co.,  2  Mich.  476;  Cheek  v. 
Columbia  F.  Ins.  Co.,  4  Ins.  L.  J.  99. 

13.  Insuring  as  Mortgagee  After  Judgment  in 
Foreclosure.  —  Weed  v.  Hamburg-Bremen  F. 
Ins.  Co.,  133  N.  Y.  394;  Chamberlain  v.  Insur- 
ance Co.  of  North  America,  (Supreme  Ct.)  3 
N.  Y.  Supp.  701. 

14.  Essex  Sav.  Bank  v.  Meriden  F.  Ins.  Co., 
57  Conn.  335. 

Property  Liable  to  Distress.  —  In  Columbia 
Ins.  Co.  v.  Cooper,  50  Pa.  Si.  331,  Cooper  in- 
sured as  his  own  certain  machinery,  a  portion 
of  which  belonged  to  a  lessee,  but  which  was 
liable  to  seizure  for  rent  by  the  insured.  Be- 
fore the  loss  such  seizure  was  actually  made. 
It  was  held  that  Cooper  had  an  insurable  in- 
terest in  all  the  machinery  and  that  there  was 
no  fraud  in  not  disclosing  the  lessee's  interest. 

15.  Existence  of  Easement.  —  Commercial  F. 
Ins.  Co.  v.  Allen,  80  Ala.  571. 

16.  Failure  of  Mortgages  to  Disclose  Prior  In- 
cumbrances.—  Smith  v.  Columbia  Ins.  Co.,  17 
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A  mortgagor  taking  out  insurance  need  not,  however,  unless  asked,  disclose 
that  the  insurance  is  for  the  benefit  of  the  mortgagee; 1  nor  need  a  mortgagee 
taking  out  insurance,  no  specific  inquiries  being  made  of  him,  disclose  an  agree- 
ment between  himself  and  the  mortgagor  as  to  the  insurance.2 

dd.  Taxes.  —  A  Void  Tax  Sale  need  not  be  disclosed,3  not  the  fact  that  taxes  on 
the  property  are  unpaid.4 

(c)  Qualifications.  —  But  the  foregoing  must  be  taken  subject  to  the  qualifica- 
tion that  the  insured  is  not  required  to  disclose  the  precise  nature  of  his  title 
or  his  particular  interest  at  the  time,  unless  requested  to  do  so  by  the  insurer 
or  required  by  stipulations  of  the  policy.5  Where  no  fraud  is  committed  or 
attempted  by  the  insured,  and  no  misrepresentation  is  made  as  to  the  title,  and 
there  is  no  concealment  as  to  any  matters  about  which  questions  are  asked,  a 
policy  issued  without  specific  inquiry  as  to  the  title  will  not  be  avoided  for 
failure  to  disclose  the  condition  of  the  title,  since  "an  innocent  failure  to  com- 
municate facts  about  which  the  plaintiff  was  not  asked  will  not  have  this, 
effect."  6  If  no  questions  are  asked  and  there  are  no  conditions  requiring  dis- 
closure of  the  exact  nature  of  the  title  and  a  precise  statement  of  interest, 
a  concealment,  in  order  to  avoid  insurance,  must  be  intentional  and  fraudulent 
as  well  as  material.7 

(d)  Eule  in  Case  of  Mutual  Companies.  —  It  seems,  however,  that  where  a  mutual 
insurance  company  is,  by  its  charter,  given  a  lien  upon  real  property  which  it 


Pa.  St.  253,  55  Am.  Dec.  546,  where  the  mort- 
gagor insures,  the  rule  is  otherwise.  See  in- 
fra, this  section,  Incumbrance  Clause. 

1.  Mortgagor  Insuring  for  Mortgagee.  — 
Reesor  v.  Provincial  Ins.  Co.,  33  U.  C.  Q.  B. 
357- 

2.  Kernochan  v.  New- York  Bowery  F.  Ins. 
Co.,  17  N.  Y.  436. 

3.  Void  Tax  Sale. —  Cheek  v.  Columbia  F. 
Ins.  Co.,  4  Ins.  L.  J.  99. 

4.  Unpaid  Taxes.  —  Alkan  v.  New  Hampshire 
Ins.  Co.,  53  Wis.  136. 

5.  When  Interest  Need  Not  Be  Disclosed  — 
Illinois.  —  Rockford  Ins.  Co.  v.  Nelson,  65  111. 
415. 

Maine.  —  Gilman  v.  D welling-House  Ins. 
Co.,  81  Me.  488;  Buck  v.  Phcenix  Ins.  Co.,  76 
Me.  586. 

Maryland.  —  Mutual  F.  Ins.  Co.  v.  Deale,  18 
Md.  26. 

Massachusetts.  —  Washington  Mills  Emery 
Mfg.  Co.  v.  Weymouth,  etc.  Mut.  F.  Ins.  Co. 
135  Mass.  503;  Walsh  v.  Philadelphia  F.  Assoc. 
127  Mass.  383;  Fowle  v.  Springfield  F.  &  M. 
Ins.  Co.  122  Mass.  191,  23  Am.  Rep.  308;  King 
v.  State  Mut.  F.  Ins.  Co.  7  Cush.  (Mass.)  13, 
54  Am.  Dec.  683;  Fletcher  v.  Commonwealth 
Ins.  Co.,  18  Pick.  (Mass.)  419. 

Michigan.  —  Hall  v.  Niagara  F.  Ins.  Co.,  93 
Mich.  184,  32  Am.  St.  Rep.  497;  Guest  v.  New 
Hampshire  F.  Ins.  Co.,  66  Mich.  98;  Castner 
v.  Farmers'  Mut.  F.  Ins.  Co.,  46  Mich.  15. 

Mississippi.  —  Liverpool,  etc.,  Ins.  Co.  v. 
McGuire,  52  Miss.  227. 

Missouri.  —  Morrison  v.  Tennessee  M.  &  F. 
Ins.  Co.,  18  Mo.  262,  59  Am.  Dec.  299. 

New  Jersey.  —  Sussex  County  Mut.  Ins.  Co. 
v.  Woodruff,  26  N.  J.  L.  541. 

New  York.  —  Tyler  v.  ^Etna  F.  Ins.  Co.,  12 
Wend.  (N.  Y.)  507;  Springfield  F.  &  M.  Ins. 
Co.  v.  Allen,  43  N.  Y.  396. 

Pennsylvania.  —  Columbia  Ins.  Co.  v. 
Cooper,  50  Pa.  St.  331. 

South  Dakota.  —  Peet  v.  Dakota  F.  &  M.  Ins. 
Co.,  1  S.  Dak.  462. 
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Virginia.  —  Wytheville  Ins.  Co.  v.  Stultz,  87 
Va.  629. 

In  Morrison  v.  Tennessee  M.  &  F.  Ins.  Co.. 
18  Mo.  262,  59  Am.  Dec.  299,  the  court  said: 
"  The  necessity  of  disclosing  the  title  of  the 
applicant  would  greatly  embarrass  the  opera- 
tion of  insurance,  without  affording  any  essen- 
tial benefit  to  the  insurers.  Any  error  in  the 
deduction  or  description  of  title  might  be  fatal. 
The  rights"  of  the  insurer  are  sufficiently 
guarded  by  having  it  in  his  power  to  exact, 
by  inquiry,  a  description  of  the  interest  of  the 
applicant,  and  by  the  recovery  being  limited 
in  case  of  loss  to  the  value  of  the  interest 
proved  on  the  trial." 

6.  Where  No  Inquiries  Made,  Failure  to  Dis- 
close Not  Fatal.  —  Jamison  v.  State  Ins.  Co.,  85. 
Iowa  229;  Washington  Mills  Emery  Mfg.  Co. 
v.  Weymouth,  etc.,  Mut.  F.  Ins.  Co.,  135 
Mass.  503;  West  Rockingham  Mut.  F.  Ins. 
Co.  v.  Sheets,  26  Gratt.  (Va.)  870;  Manhattan 
F.  Ins.  Co.  v.  Weill,  28  Gratt.  (Va.)  389,  26 
Am.  Rep.  364;  Alkan  v.  New  Hampshire  Ins. 
Co.,  53  Wis.  136. 

7.  Concealment  Must  Be  Intentional  and  Fraud- 
ulent.—  Dresser  v.  United  Firemen's  Ins.  Co., 
45  Hun  (N.  Y.)  298;  Peet  v.  Dakota  F.  &  M. 
Ins.  Co.,  1  S.  Dak.  462;  Alkan  v.  New  Hamp- 
shire Ins.  Co.,  53  Wis.  136;  Vankirk  v.  Citi- 
zens' Ins.  Co.,  79  Wis.  627.  Contra,  Dennison 
v.  Thomaston  Mut.  Ins.  Co.,  20  Me.  125,  37 
Am.  Dec.  42. 

In  Alkan  v.  New  Hampshire  Ins.  Co.,  53 
Wis.  136,  the  court  said:  "  The  assured  repre- 
sented that  he  was  the  owner  of  the  property, 
and  on  the  trial  proved  the  representation 
true.  There  is  no  pretense  that  he  fraudu- 
lently suppressed  any  fact  relating  to  his  title. 
If  the  defendant  company  desired  more  partic- 
ular and  definite  information  on  the  subject,  it 
should  have  called  upon  the  assured  for  such 
information.  Failing  to  do  so,  and  there  hav- 
ing been  no  fraudulent  concealment  by  the- 
assured,  we  find  nothing  in  the  policy  which 
destroys  the  contract  merely  because  the 
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insures,  it  is  entitled  to  be  informed  of  the  extent  of  the  interest  of  the  insured.1 
Therefore,  one  who  holds  under  a  contract  of  purchase  may  not  insure  in 
such  a  company  without  disclosure  of  his  interest,  even  where  no  questions 
are  asked  of  him,2  though  disclosure  under  such  circumstances,  in  the  absence  of 
conditions  in  the  policy  requiring  it,  would  not  be  necessary  in  other  cases. 

(3)  Effect  and  Construction  of  Statements  —  (a)  In  General  —  aa.  Nondisclosure 
Fatai  — Where  questions  are  asked  as  to  the  title  of  the  insured  they  must 
be  answered  fully  and  faithfully,  and  a  failure  to  disclose  the  particulars  of  the 
title  or  its  true  status  as  to  any  point  inquired~upon,  if  material  or  if  infring- 
ing a  condition  of  the  policy  requiring  full  and  truthful  answers  and  dis- 
closures, or  requiring  a  particular  title  or  interest  unless  otherwise  stated,  will 
avoid  the  insurance.3 

bb.  Substantial  Accuracy  Sufficient.  —  But  if  the  answer  is  substantially  true 
and  fairly  responsive  to  the  question  asked,  or  if  it  so  nearly  corresponds  to 
the  facts  that  the  variance  is  not  material,  it  is  generally  held  sufficient.4 


assured  did  not  volunteer  the  statement  that  a 
lien  for  taxes  existed  upon  the  property." 

1.  Mutual  Companies  Entitled  to  Be  Informed. 
—  Lovejoy  v.  Augusta  Mut.  F.  Ins.  Co.,  45 
Me.  472;  Merrill  v.  Farmers',  etc.,  Mut.  F. 
Ins.  Co.,  48  Me.  286;  Smith  v.  Bowditch  Mut. 
F.  Ins.  Co.,  6  Cush.  (Mass.)  448;  Bowditch 
Mut.  F.  Ins.  Co.  v.  Winslow,  3  Gray  (Mass.) 
415;  Marshall  v.  Columbian  Mut.  F.  Ins.  Co., 
27  N.  H.  157. 

2.  Marshall  v.  Columbian  Mut.  F.  Ins.  Co., 

27  N.  H.  157- 

3.  Specific  Inquiries  Must  Be  Faithfully  An- 
swered —  United  Stales.  —  Waller  v.  Northern 
Assur.  Co.,  2  McCrary  (U.  S.)  637. 

Alabama.  —  Brown  v.  Commercial  F.  Ins. 
Co..  86  Ala.  189;  Western  Assur.  Co.  v.  Stod- 
dard, 88  Ala.  606;  Pelican  Ins.  Co.  v.  Smith, 
92  Ala.  428. 

Illinois.  —  Hebner  v.  Palatine  Ins.  Co.,  55 
111.  App.  275.  ,        _  , 

Iowa.  —  Glade  v.  Germama  F.  Ins.  Co.,  50 
Iowa  400. 

Maine.  —  Gilman  v.  Dwelling  House  Ins. 
Co.,  81  Me.  488. 

Massachusetts.  —  Walsh  v.  Philadelphia  F. 
Assoc.,  127  Mass.  383;  Falis  v.  Conway  Mut. 
F.  Ins.  Co.,  7  Allen  (Mass.)  46;  Jenkins  v. 
Quincy  Mut.  F.  Ins.  Co..  7  Gray  (Mass.)  370; 
Hayward  v.  New  England  Mut.  F.  Ins.  Co., 
10  Cush.  (Mass.)  444;  Brown  v.  People's  Mut. 
F.  Ins.  Co.,  11  Cush.  (Mass.)  280. 

Michigan.  —  Clay  F.  &  M.  Ins.  Co.  v.  Huron 
Salt,  etc.,  Mfg.  Co.,  31  Mich.  346;  Wooliver  v. 
Boylston  Ins.  Co.,  104  Mich.  132. 

Missouri.  —  Reithmueller  v.  Philadelphia  F. 
Assoc.,  20  Mo.  App.  246;  Barnard  v.  National 
F.  Ins.  Co.,  27  Mo.  App.  26. 

New  Jersey.  —  Franklin  F.  Ins.  Co.  v.  Mar- 
tin, 40  N.  J.  L.  568,  29  Am.  Rep.  271. 

New  York.  —  Rohrbach  v.  Germania  F.  Ins. 
Co.,  62  N.  Y.  47,  20  Am.  Rep.  451;  Lasher  v. 
St.  Joseph  F.  &  M.  Ins.  Co.,  86  N.  Y.  423; 
Smith  v.  Agricultural  Ins.  Co.,  118  N.  Y.  518; 
Carpenter  v.  German  American  Ins.  Co.,  52 
Hun  (N.  Y.)  249. 

Ohio.  —  Hutchins  v.  Cleveland  Mut.  Ins. 
Co.,  11  Ohio  St.  477. 

Pennsylvania.  —  Diffenbaugh  v.  Union  F. 
Ins.  Co.,  150  Pa.  St.  270,  30  Am.  St.  Rep.  805. 

Wisconsin.  —  O'Brien  v.  Home  Ins.  Co.,  79 
Wis.  399;  McFetridge  v.  Phoenix  Ins.  Co.,  84 
Wis.  200. 
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Canada.  —  Mackay    v.  Glasgow,  etc.,  Ins. 
Co.,  Montreal  L.  R.  4  Super.  Ct.  124. 

4.  Answer  Substantially  Accurate  Is  Sufficient 
—  Illustrations.  —  Thus,  in  Pavey  v.  American 
Ins.  Co.,  56  Wis.  221,  in  answer  to  the  ques- 
tion, "  What  title  has  the  occupant  to  these 
premises?"  the  applicant  said,  "Warranty 
deed."  He  had  warranty  deeds  of  all  the  prop- 
erty, absolute  on  their  face,  but  held  half  of  it 
in  trust  to  sell  and  convey  for  the  real  owner. 
The  court  said:  "  The  plaintiff  stated  that  his 
title  to  the  premises  was  a  warranty  deed,  and 
his  statement  was  true.  At  the  very  least  he 
had  a  legal  title,  evidenced  by  such  a  deed. 
If  the  defendant  company  desired  to  know 
whether  there  were  any  outstanding  equities 
upon  the  premises,  it  should  have  interrogated 
the  plaintiff  further  in  respect  thereto.  *  *  * 
The  plaintiff's  answer  that  he  had  a  warranty 
deed  of  the  premises  informed  the  insurance 
company  that  he  held  the  legal  title  evidenced 
by  a  deed  of  warranty  executed  to  him,  and 

*  *  *  the  question  did  not  require  him 
further  to  disclose  his  title." 

In  answer  to  the  question,  "  What  is  your 
title  to  or  interest  in  the  property?"  the  an- 
swer, written  by  the  agent  of  the  insurer,  was 
"  Deed."  The  insured  was  devisee  under  the 
will  of  her  deceased  husband,  who  took  by  a 
deed.  The  court  said:  "  She  took  under  his 
will  as  devisee  all  the  interest  or  title  which 
he  had  at  his  death.    *    *    *    She  therefore 

*  *  *  had  a  dower  interest  inchoate  during 
his  life  and  consummate  by  his  death,  and  that 
interest  certainly  came  to  her  by  or  through  a 
deed  to  her  husband.  Besides,  the  lands  were 
conveyed  to  her  husband  by  deed,  and  in  a 
general  sense  her  title  or  interest  was  '  by 
deed,'  that  is,  through  a  deed."  Dacey  v. 
Agricultural  Ins.  Co.,  21  Hun  (N.  Y.)  83. 
Compare  also  Haden  v.  Farmers',  etc.,  K 
Assoc  80  Va.  683;  Dwelling  House  Ins.  Co. 
v.  Dowdall,  49  HI-  App.  33;  Rohrbach  v.  Ger- 
mania F.  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep. 

451-  .  j 

Where   a   similar  question  was  answered 

"  Homestead,"  it  was  held  that  this  did  not 
amount  to  a  representation  of  absolute  title  in 
fee  simple  and  would  not  avoid  the  policy, 
though  the  title  was  still  in  the  United  States. 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Neidecken,  6 
Dakota  494. 

Failure  to  disclose  the  pendency  of  a  credit- 
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cc.  Application  to  Policies  Now  in  Use.  —  In  the  forms  of  policy  now  in  use 
explicit  questions  are  largely  or  wholly  replaced  by  conditions  that  the  interest 
of  the  insured  must  be  truly  stated,  and  that  if  the  title  or  interest  is  other 
than  one  specified  it  must  be  specifically  described,  or  the  insurance  will  be 
avoided  ;  and  the  statements  of  title  in  the  policy,  where  there  are  such  con- 
ditions, are  construed  in  the  same  manner  as  answers  to  express  interroga- 
tories. The  conditions  have  the  effect  of  questions  as  to  the  nature  of  the 
title  or  interest,  and  in  case  a  statement  thereof  would  be  false  or  insufficient  if 
made  in  answer  to  a  question,  or  if  the  facts  are  not  disclosed  which  would  be 
required  in  such  answers,  there  is  a  breach  of  the  contract.  Where  such  con- 
ditions are  contained  in  the  policy,  and  there  is  no  statement  of  the  title  or 
specific  interest,  an  acceptance  of  the  policy  amounts  to  a  representation  by 
the  insured  that  his  title  or  interest  is  that  stated  in  the  condition,  and  if  his 
title  or  interest  is  substantially  different  the  insurance  is  avoided.1 

dd.  Statement  Inserted  by  Agent  of  Insurer.  —  It  is  a  general  rule,  applicable  to 
all  the  terms,  conditions,  and  descriptions  in  a  policy  and  answers  in  an  appli- 
cation therefor,  that  if  the  facts  are  correctly  stated  to  an  agent  of  the  insurer, 
and  he,  in  drawing  up  the  policy,  by  mistake  or  design  inserts  an  answer  or 
description  or  statement  at  variance  with  the  facts  thus  communicated  or 
which  puts  an  erroneous  interpretation  upon  them,  or  if  he  inserts  a  statement 
or  answer  without  the  knowledge  of  the  insured,  the  insurer  cannot  take 
advantage  of  such  mistake  or  fraud  on  the  part  of  its  agent  and  will  not  be 
permitted  to  interpose  a  defense  based  thereon.3    Accordingly,  where  the 

Iowa.  —  Waller  v.  Northern  Assur.  Co.,  64 
Iowa  101. 

Maryland.  —  Baltimore  F.  Ins.  Co.  v.  Loney, 
20  Md.  20. 

Missouri.  —  Mers  v.  Franklin  Ins.  Co.,  68 
Mo.  127;  Grigsby  v.  German  Ins.  Co.,  40  Mo. 
App.  276. 

New  York.  —  Lasher  v.  St.  Joseph  F.  &  M. 
Ins.  Co.,  86  N.  Y.  423;  Smith  v.  Empire  Ins. 
Co.,  25  Barb.  (N.  Y.)  503;  Birmingham  v.  Em- 
pire Ins.  Co.,  42  Barb.  (N.  Y.)  457. 

Pennsylvania.  —  Pennsylvania  Ins.  Co.  v. 
Gottsman,  48  Pa.  St.  151. 

Texas.  —  Mtna.  Ins.  Co.  v.  Holcomb,  89 
Tex.  404. 

Wisconsin.  —  Hinman  v.  Hartford  F.  Ins. 
Co.,  36  Wis.  166. 

New  Brunswick.  —  Ross  v.  Citizens'  Ins. 
Co.,  19  New  Bruns.  126. 

In  Mers  v.  Franklin  Ins.  Co.,  68  Mo.  127,  it 
was  said:  "  When  a  disclosure  of  the  true  in- 
terest of  the  assured,  if  the  same  is  not  abso- 
lute, is  required  to  be  made  by  a  condition  of 
the  policy,  such  interest  must  be  stated  to  the 
company,  or  the  policy  will  be  void.  The  ac- 
ceptance of  a  policy  containing  the  condition 
under  consideration,  without  any  representa- 
tion as  to  title  or  any  statement  of  the  specific 
interest  of  the  assured,  amounts  to  a  declara- 
tion on  the  part  of  the  assured  that  his  interest 
is  an  absolute  one." 

Statutes.  —  Rev.  Stat.  Ohio,  §  3643  (valued- 
policy  law),  does  not  require  the  insurer  to  in- 
vestigate and  ascertain  the  true  state  of  the 
title  for  himself,  nor  limit  defenses  to  a  change 
increasing  the  risk  and  intentional  fraud  in 
procuring  the  policy.  Therefore  an  untrue 
statement  of  title  will  avoid  the  insurance  not- 
withstanding the  statute.  Websterz/.  Dwelling 
House  Ins.  Co.,  53  Ohio  St.  558,  7  Ohio  Cir. 
Ct.  Rep.  511,  4  Ohio  Cir.  Dec.  704. 

2.  Erroneous  Statements  Chargeable  to  Agents. 
—  See  Woodbury  Sav.  Bank,  etc..  Assoc.  v. 
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or's  bill  by  which  it  is  sought  to  make  judg- 
ments a  lien  on  the  property  is  not  a  breach  of 
a  warranty  that  the  insured  is  sole  and  undis- 
puted owner.  Lang  v.  Hawkeye  Ins.  Co.,  74 
Iowa  673. 

Incumbrance  Misstated. — An  immaterial  differ- 
ence between  the  true  amount  of  incumbrance 
and  that  stated  will  not  avoid  the  insurance. 
McNamara  v.  Dakota  F.  &  M.  Ins.  Co.,  1  S. 
Dak.  342.  But  any  considerable  misstatement 
of  the  amount  will  avoid  the  insurance.  Low- 
ell v.  Middlesex  Mut.  F.  Ins.  Co.,  8  Cush. 
(Mass.)  127  (stated  as  $2,000,  in  fact  $3,800); 
Hayward  v.  New  England  Mut.  F.  Ins.  Co., 
10  Cush.  (Mass.)  444  (stated  as  "  about 
$3,000,"  in  fact  mortgaged  for  $4,000);  Smith 
v.  Agricultural  Ins.  Co.,  118  N.  Y.  518  (stated 
as  "  over  $2,000,"  in  fact  $5,000);  Glade  v. 
Germania  F.  Ins.  Co.,  56  Iowa  400  (stated  as 
"  about  $3,000,"  in  fact  over  $4,000). 

Where  on  partition  of  property  covered  by  a 
mortgage,  the  insured  assumed  a  portion  of 
the  mortgage  and  the  remainder  was  assumed 
by  others  though  the  mortgage  was  allowed  to 
remain  upon  the  whole,  an  answer  giving  the 
amount  which  the  insured  had  assumed  as  the 
amount  of  incumbrance  was  held  proper. 
Mutual  Mill  Ins.  Co.  v.  Gordon,  121  111. 
366. 

But  it  has  been  decided,  contrary  to  the 
principle  of  the  foregoing  cases,  that  an  an- 
swer that  property  was  unencumbered  was 
fa-lse  and  avoided  the  insurance  where  there 
was  a  mortgage  which  had  been  paid  off  by 
services  rendered  by  the  mortgagor  to  the 
mortgagee,  and  which  the  latter  was  ready  to 
release.  Muma  v.  N  iagara  Dist.  Mut.  Ins. 
Co.,  22  U.  C.  Q.  B.  214. 

1 .  Doctrine  under  Policies  Now  in  Use  —  United 
States.  —  Waller  v.  Northern  Assur.  Co.,  10 
Fed.  Rep.  232. 

Alabama.  —  Pelican  Ins.  Co.  v.  Smith,  92 
Ala.  428,  107  Ala.  313. 
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afrent  of  the  insurer  inserts  the  statement  as  to  title  in  the  policy,  a  miscon- 
struction of  the  facts  as  stated  by  the  insured,  or  an  omission  to  require  further 
s  atement  so  as  to  ascertain  the  correctness  of  the  construction  put  on  them, 
or  a  statement  differing  from  that  actually  made  to  the  agent  may  not  be 
Sken  advantage  of  by  the  insurer,  and  the  erroneous  statement  in  the  policy 
wild  not  avoid  the  insurance.*  A  like  rule  applies  where  the  insurer  or  its 
Z  n  issues  a  policy  containing  statements  as  to  title,  knowing  its  true  status 
a? t he  time  and  that  such  statements  are  untrue.*  The  insurer  or  its  agent  must 
however,  be  properly  informed,  and  information  which  does  not  indicate  that 
the  statements  in  the  policy  are  untrue  will  not  preclude  a  defense  that  the 
real  title  was  different  from  that  stated.*  Where  there  is  a  written  description 
in  the  policy,  or  in  an  application  made  a  part  thereof,  inconsistent  with  the 


Charter  Oak  F.  &  M.  Ins.  Co.,  31  Conn.  517; 
Howard  F.  &  M.  Ins.  Co.  v.  Cornick,  24  111. 
461-  American  Cent.  Ins.  Co.  v.  McLanathan, 

II  Kan.  533;  Franklin  v.  Atlantic  F.  Ins.  Co., 
42  Mo  457;  Bennett  v.  Agricultural  Ins.  Co., 
106  N.  Y.  243;  Manhattan  Ins.  Co.  v.  Webster, 
50  Pa.  St.  227. 

1.  Statements  of  Title  by  Agent  —  Misconcep- 
tions, etc.,  Not  Fatal  —  United  States.  —  Phoenix 
Ins.  Co.  v.  Warttemberg,  48  U.  S.  App.  344, 
79  Fed.  Rep.  245.  ,     _,  _  _ 

Connecticut.  -  Hough  v.  City  F.  Ins.  Co.,  29 
Conn.  10,  76  Am.  Dec.  581.  . 

Illinois.  —  Atlantic  Ins.  Co.  v.  Wright,  22 

III  473-  Andes  Ins.  Co.  v.  Fish.  71  111.  620; 
Phoenix' Ins.  Co.  v.  Stocks,  149  HI.  319.  4°  NL 
App  64-  Home  Ins.  Co.  v.  Mendenhall,  164 
111  458,  64  111.  App.  30;  Phoenix  Ins.  Co.  v. 
Whiteleather,  34  HI.  App.  60;  German  Ins. 
Co.  v.  Miller,  39  111.  App.  633. 

Michigan.  —  Crouse  v.  Hartford  F.  Ins.  Co., 
79  Mich.  249;  Hoose  v.  Prescott  Ins.  Co.,  84 
Mich.  309.  . 

Nebraska.  —  Omaha  F.  Ins.  Co.  v.  Cnghton, 

50  Neb.  314.  _  T 

New  York.  —  Pelton  v.  Westchester  F.  Ins. 
Co  77  N.  Y.  605,  13  Hun  (N.  Y.)  23;  Blass  v. 
Agricultural  Ins.  Co.,  18  N.  Y.  App.  Div. 

Ohio.  —  Hartford    Protection   Ins.   Co.  v. 
Harmer,  2  Ohio  St.  452.  tp 
Pennsylvania.  —  Burson  v.  Philadelphia  f. 
Assoc.,  136  Pa.  St.  267,  20  Am.  St.  Rep.  919. 

West  Virginia.  —  Coles  v.  Jefferson  Ins.  Co., 
41  W.  Va.  261. 

In  Phenix  Ins.  Co.  v.  Stocks,  149  HI.  319. 
the  insured  held  under  a  deed  to  her  and  her 
"  bodily  heirs."  On  inquiry  as  to  her  title, 
her  agent  told  the  agent  of  the  insurer  that  she 
held  under  a  warranty  deed,  whereupon  the 
latter  made  a  statement  in  the  policy  that  the 
title  was  in  her  in  fee  simple.  It  was  held 
that  the  insurer  could  take  no  advantage  of 
this  misstatement. 

In  Atlantic  Ins.  Co.  v.  Wright,  22  111.  462, 
the  court  said:  "  If  from  all  the  facts  in  the 
case  they  [the  insurer  and  its  agents]  errone- 
ously determine  that  the  insured  has  one  kind 
of  interest  in  the  premises  when  he  has  an- 
other, they  cannot  be  heard  to  say  that  they 
were  mistaken,  and  by  thatrneans  escape  the 
liability  they  have  incurred." 

2.  Untruth  of  Statements  Known  to  Insurer  or 
Its  Agent  —  United  States.  —  Williams  v.  North 
German  Ins.  Co.,  24  Fed.  Rep.  625. 

Alabama.  —  Cowart  v.  Capital  City  Ins.  Co., 
114  Ala.  356. 


Arkansas.  —  Phoenix  Ins.  Co.  v.  Public 
Parks  Amusement  Co.,  63  Ark.  187. 

Georgia.  —  Clay  v.  Phoenix  Ins.  Co.,  97  Ga. 
44;  Mechanics',  etc.,  Ins.  Co.  v.  Mutual  Real 
Estate,  etc.,  Assoc.,  98  Ga.  262. 

Illinois.  —  Germania  F.  Ins.  Co.  v.  Hick,  125 
111.  361,  8  Am.  St.  Rep.  384;  Lycoming  F.  Ins. 
Co.  v.  Jackson,  83  111.  302,  25  Am.  Rep.  386. 

Indiana.  —  Manchester   F.    Assur.    Co.  v. 
Koerner,  13  Ind.  App.  372. 

Iowa.  —  McMurray  v.  Capital  Ins.  Co.,  87 

° Kentucky.  —  Phoenix  Ins.  Co.  v.  Angel,  (Ky. 
1897)  38  S.  W.  Rep.  1067. 

Michigan.— Hoose  v.  Prescott  Ins.  Co.,  84 
Mich  309-  Beebe  v.  Ohio  Farmers'  Ins.  Co., 
93  Mich.  514,  32  Am.  St.  Rep.  519;  Hamilton 
v.  Dwelling  House  Ins.  Co.,  98  Mich.  535. 

'  Missouri.  —  Ay  res  v.  Phoenix  Ins.  Co.,  66 
Mo.  App.  228. 

New     Hampshire.  —  Perry     v.  Dwelling. 
House  Ins.  Co.,  (N.  H.  1892)  33  All.  Rep.  731 
(under  a  statute). 

New  York.  —  Forward  v.  Continental  Ins. 
Co  ,  142  N.  Y.  382,  66  Hun  (N.  Y.)  546;  Berry 
v  American  Cent.  Ins.  Co.,  132  N.  Y.  49.  28 
Am.  St.  Rep.  548,  (Supreme  Ct.)  30  N.  Y  St. 
Rep  53-  Dresser  v.  United  Firemen  s  Ins. 
Co  45  Hun  (N.  Y.)  298,  122  N.  Y.  642;  Wood 
v.  American  F.  Ins.  Co.,  78  Hun  (N.  Y.)  109; 
Van  Schoick  v.  Niagara  F.  Ins.  Co.,  68  N  Y. 
434-  Neafie  v.  Woodcock,  15  N.  Y.  App.  Div. 
618;  Baldwin  v.  Citizens'  Ins.  Co.,  60  Hun  (N. 

'Pennsylvania.  —  Caldwell  v.  Philadelphia  F. 
Assoc.,  177  Pa.  St.  492;  Philadelphia  Tool  Co. 
v  British  American  Assur.  Co..  132  Pa.  St. 
236,  19  Am.  St.  Rep.  596;  McGonigle  v.  Sus- 
quehanna Mut.  F.  Ins.  Co.,  168  Pa.  St.  1. 
Rhode  Island.  —  Reed  v.  Equitable  F.  &  M. 

Ins.  Co.,  17  R-  I.  785.  .  „ 

South  Carolina.  —  Graham  v.  American  t. 

Ins.  Co.,  48  S.  Car.  195. 

Tennessee.  —  Home  Ins.  Co.  v.  Stone  River 
Nat.  Bank,  88  Tenn.  369  (put  on  the  ground 
of  waiver).  n 

Texas  —Crescent  Ins.  Co.  ,  z».  Camp,  71 
Tex  503-  Phoenix  Ins.  Co.  v.  Ward,  7  Tex. 
Civ.  App.  13;  Hartford  F.  Ins.  Co.  v.  Josey,  6 
Tex.  Civ.  App.  290.  _  T 

—  West   v.  Norwich   Union  f.  Ins. 

Soc,  10  Utah  442.  T 

Wisconsin.  —  Dowling  v.  Lancashire  Ins. 
Co.,  92  Wis.  63;  Schultz  v.  Caledonian  Ins. 
Co.',  94  Wis.  42. 

3.  Insurer  or  Agent  Must  Be  Informed.  —  Lib- 
erty Ins.  Co.  v.  Boulden,  96  Ala.  508. 
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SttSteL^.  .lih?,1°f»?t.nd"i0nSJasJt0  "S?  the  insurer  ran"°*  advantage 

«  Basis  of  Rules.  —  The  foregoing  rules  as  to  the  effect  of  statements 
inserted  in  policies  by  agents  of  the  insurer  and  as  to  the  effect  of  issuance  of 
po ic.es  by  such  agents  with  knowledge  of  facts  rendering  statements  therei?n 
untrue  or  amounting  to  breach  of  conditions  therein,  though  often  spoke  of 
as  proceedmg  upon  the  ground  of  waiver,  are  in  reality  based  upon  theCctrine 

JjnZZ  ;  ^  f  thfe.PrKnC,plC  that  a  Party  t0  a  Wdtte"  contract  should  not  be 
Permitted  to  defeat  it  by  asserting  conditions  and  stipulations  contained  in  it 
Which  would  prevent  its  inception,  which  he  or  his  agent  by  whom  he  made 
he  contract  knew  at  the  time  were  different  from  the  actud  fact™  There 
fore  «t  would  seem  clear  that  the  operation  of  these  rules  is  not  affected  bv 
Provisions  in  the  policy  against  waiver  or  modification  of  its  terms  by  agents  * 

(b)  Statement  that  Insured  Is  "  Owner  »  of  the  Property  or  that  It  Is  «  His  »-  aa   U  General 
-  This  is  the  earliest  and  crudest  form  of  statement.*    Where  no  questTons 
which  require  a  more  precise  disclosure  are  asked,  almost  any  insurable  interest 
will  be  covered  by  those  words.'    Thus,  an  equitable  interest  o tit  e  •  the 


1.  Written  Description  Inconsistent  with  State- 
ment of  Title. — Broadwater  v.  Lion  F.  Ins. 
Co.,  34.  Minn.  465;  Lamb  v.  Council  Bluffs 
Ins.  Co.,  70  Iowa  238;  Davis  v.  Phcenix  Ins 
Co.,  in  Cal.  409;  Philadelphia  Tool  Co.  v. 
British  American  Assur.  Co.,  132  Pa.  St.  236 
19  Am.  St.  Rep.  596. 

In  Broadwater  v.  Lion  F.  Ins.  Co.,  34  Minn. 
465,  the  policy  insured  a  building  "  occupied 
as  a  store,  warehouse,  officers'  and  soldiers' 
club,  sleeping  rooms,  and  room  for  opening 
goods,  *  *  *  at  Fort  Maginnis,  Meagher 
County,  M.  T."  The  policy  was  conditioned 
to  be  void  if  any  insured  building  stood  on 
ground  not  owned  by  the  insured  in  fee  sim- 
ple. The  court  held  that  the  description  suffi- 
ciently showed  that  the  building  was  on 
ground  belonging  to  the  government,  and, 
being  repugnant  to  the  condition,  the  latter 
was  of  no  effect. 

See  also  Grandin  v.  Rochester  German  Ins. 
Co.,  107  Pa.  St.  26,  where  a  policy  insuring  oil 
in  a  pipe  line  required  sole  and  unconditioned 
ownership. 

2.  Insurer   Not    Chargeable   with    Notice  of 
Public  Records.  —  Orient  Ins.  Co.  v.  Williamson, 
98  Ga.  464;  Shaffer  v.  Milwaukee  Mechanics' 
Ins.    Co.,    17    Ind.    App.    204;  Milwaukee 
Mechanics'  Ins.  Co.  v.  Niewedde,  12  Ind  App 
145;  Mutual  F.  Ins.  Co.  v.  Deale,  18  Md.  ib\ 
U.  S.  Insurance  Co.  v.   Moriarty,  (Tex.  Civ 
App.  1896)  36  S.  W.  Rep.  943;  ^tna  Ins.  Co! 
v.  Holcomb,  89  Tex.  404,  reversing  (Tex  Civ 
App.  1895)  31  S.  W.  Rep.  1086. 

It  has  been  held  that  information  not  ac- 
quired by  or  imparted  to  the  agent  of  the  in- 
surer while  he  was  soliciting  the  insurance,  or 
from  or  in  connection  with  the  application 
therefore,  does  not  bind  the  insurer  Queen 
Ins.  Co.  v.  Mav,  (Tex.  Civ.  App.  1896)  35  S. 
W.  Rep.  829.  But  see  McDonald  v.  Philadel- 
phia F.  Assoc.  93  Wis.  348. 

3.  Rules  Based  on  Estoppel  —  Provisions  as  to 
Waiver  Immaterial.  —  Parsons  v.  Knoxville  F 
Ins.  Co.,  132  Mo.  583;  Thackery  Min.,  etc  ' 
Co.  :•.  American  F.  Ins.  Co.,  62  Mo.  App  293 : 


Wood  v  American  F.  Ins.  Co.,  149  N.  Y  182 
78  Hun  (N.  Y.)  109;  Rhode  Island  Underwrit- 
ers Assoc.  v.  Monarch.  98  Ky.  305.    But  see 
Westchester  F.  Ins.  Co.  v.  Wagner   10  Tex 
Civ.  App.  3g8. 

In  Wood  v.  American  F.  Ins.  Co.  149  N  Y 
382  the  court  said:  "The  restrictions  in- 
serted in  the  contract  upon  the  power  of  the 
agent  to  waive  any  condition  unless  done  in 
a  particular  manner,  cannot  be  deemed  to 
apply  to  those  conditions  which  relate  to  the 
inception  of  the  contract  when  it  appears  that 
the  agent  has  delivered  it  and  received  the 
premiums  with  full  knowledge  of  the  actual 
situation.  To  take  the  benefit  of  a  contract 
with  full  knowledge  of  all  the  facts  and 
attempt  afterwards  to  defeat  it  when  called 
upon  to  perform,  by  asserting  conditions  relat- 
ing to  those  facts,  would  be  to  claim  that  no 
contract  was  made,  and  thus  operate  as  a 
fraud  upon  the  other  party."  To  the  same 
effect,  under  differently  stated  conditions  see 
Hoose  v.  Prescott  Ins.  Co.,  84  Mich.  309-  Co- 
lumbia Ins.  Co.  v.  Cooper,  50  Pa.  St.  331' 

4.  By  "earliest,"  here  and  elsewhere  is 
meant  earliest  in  respect  to  the  development 
of  the  present  form  of  policy. 

5.  Wide  Scope  of  Interests  Covered.  —  Dakin  v 
Liverpool,  etc.,  Ins.  Co.,  77  N.  Y.  6oo;  Lawl 
rence  v.  St.  Mark's  F.  Ins.  Co.,  43  Barb.  (N 
m '  u°:  ClaPP  v-  Un>on  Mut.  F.  Ins.  Co.,  27 
N.  H.  143;  Liverpool,  etc.,  Ins.  Co.  v  Mc- 
Guire,  52  Miss.  227.  Contra,  Columbia  Ins 
Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507,  2  Pet.  (U. 
S.)  47.  But  the  decision  last  cited  is  contrary 
to  the  general  rule  that  particulars  of  the  title 
need  not  be  disclosed  unless  required. 

6.  Equitable  Interest  —  Iowa.  —  Lamb  v 
Council  Bluffs  Ins  Co.,  70  Iowa  238. 

Michigan.  —  Guest  v.  New  Hampshire  F. 
Ins.  Co.,  66  Mich.  98;  Hall  v.  Niagara  F.  Ins. 
Co.  93  Mich.  184,  32  Am.  St.  Rep.  497;  Farm- 
ers' Mut.  F.  Ins.  Co.  v.  Fogelman,  35  Mich. 
482. 

New  York.  —  Pelton  v.  Westchester  F.  Ins. 
Co.,  77  N.  Y.  605;   Acer  v.  Merchants'  Ins. 
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•  of  a  lessee  1  especially  where  he  had  covenanted  to  insure,2  or  of  the 

lelso  of  land  in  buildLgs  placed  on  the  land  by  lessees,'  that  of  a  vendor  Who 
haTexecuted  but  not  delivered  a  bill  of  sale,*  the  nterest  of  a  vendor  of  land 
in  buudings  thereon  to  which  he  has  retained  title  by  reservation  »  and  that 
of  a  mortflgee*  or  equitable  lienholder,*  and  the  curtesy  interest  of  a  hus- 
band 8  have  been  held  properly  described  in  this  way.  . 

I  Qualifications.  -But  an  agent  insuring  the  property  of  his  principal,  or 
a  husband  insuring  his  wife's  property  •  or  a  tenant  from  year  to  year,"  may 
not  descrfbe  himsdf  as  owner  or  the  property  as  his;  and  all  of  the  foregoing 
dfccusrfon  must  be  taken  subject  to  the  qualification  that  the  particular 
fnteresr  or  title  must  be  truthfully  described  and  disclosed  if  required  by  ques- 
tions or  conditions  in  the  policy.11 

(c)  Statement  that  Insured  Is  Owner  in  Fee  Simple-,..  In  General.  ^ -  1. his  * tate 
ment  is  now  commonly  found  in  connection  with  one  to  the  effect  that  the 
Merest  of  the  insured  is  unconditional  and  sole  ownership,  which  is  discussed 
below  The  words  "owned  in  fee  simple,"  "title  in  fee  simple,'  or  absolute 
tit  eTn  fee  simple"  are  held  not  to  import  that  the  insured  can  show  an  mde- 
feasiWe  title,  free  from  defects  and  good  against  all  persons,  or  even  a  valid 
Wa  title  a  all.  An  outstanding  naked  legal  title,  or  defects  in  the  title  or 
titfe  deeds  of  the  insured,  if  he  claims  under  a  deed  or  other  evidence  of  title 
purporting  to  invest  him  with  an  estate  in  fee  simple,  do  not  const  tute  a 
Eoravoid  the  insurance  where  the  policy  is  conditioned  on  any  of  these 
statements.13 


Co  <?7  Barb  (N.  Y.)  68;  Chase  v.  Hamilton 
M lit.  Ins.  Co..  22  Barb.  (N.  Y.)  527;  Shotwell 
v  Jefferson  Ins.  Co..  5  Bosw.  (N.  Y^  247; 
Dohn  v.  Farmers'  Joint  Stock  Ins.  Co  5 
Lans.  (N.  Y.)  275;  Tyler  v  .Etna  F  Ins  Co., 
12  Wend.  (N.  Y.)  513;  ^na  \-  In*-  Co- 
Tyler,  16  Wend.  (N.  Y.)  385,  30  Am.  Dec.  90. 

Pennsylvania.  —  Millville  Mut.  F.  Ins.  Co. 
v.  Wilgus,  88  Pa.  St.  107. 

Virginia.  —  Manhattan  F.  Ins.  Co.  v.  Weill, 
28  Gratt  (Va.)  389,  26  Am.  Rep.  3&4- 

As  to  the  Meaning  of  "  Owner  »  in  This  Connec- 
tion, see  also  Hubbard  v.  Hartford  F  Ins.  Co 
11  Iowa  333,  11  Am.  Rep.  125;  Washington  F. 
Ins.  Co.  v.  Kelly,  32  Md.  438,  3  Am.  Rep  149; 
Wainer  v.  Milford  Mut.  F.  Ins  Co    153  Mass. 

New  York  v.  Hamilton  F.  Ins.  Co.,  10 
Bosw.  (N.  Y.)  537;  New  York  v.  Exchange  F. 
Ins.  Co.,  9  Bosw.  (N.  Y.)  424;  Pame  v.  Meller, 
6  Ves  Jr.  349. 

The  person  having  the  whole  interest  in 
equity  is  held  to  be  the  owner.  Hough  v.  City 
F  Ins  Co.,  29  Conn.  10,  76  Am.  Dec.  581; 
Gaylor'd  v.  Lamar  F.  Ins.  Co.  40  Mo.  13,  93 
Am.  Dec.  289;  Watertown  F.  Ins  Co.  v. 
Simons,  96  Pa.  St.  527;  Franklin  F.  Ins.  Co. 
v.  Crockett,  7  Lea  (Term.)  725;  CarrlfanA  v' 
Lycoming  F.  Ins.  Co.,  53  Vt.  418,  38  Am. 
Rep  687-  American  Basket  Co.  v.  Farmyillc 
Ins  Co.,  3  Hughes  (U.  S.)  251:  Lewis  v.  New 
England  F.  Ins.  Co.,  29  Fed.  Rep.  496- 

But  where  direct  questions  were  asked  as  to 
the  ownership,  an  answer  that  the  applicant 
owned  the  property,  when  he  had  only  a  bond 
for  a  deed,  was 'held  to  avoid  the  policy. 
Falis  v.  Conway  Mut.  F.  Ins.  Co.,  7  Allen 

(Mass.)  46-  t 

An  administrator  may  insure  the  property 
of  the  estate  in  his  name.  Clarke  v.  Fire- 
men's Ins.  Co.,  18  La.  431. 

1  Leasehold.  —  Mers  v.  Franklin  Ins.  Co.,  08 
Mo'  127  See  also  Niblo  v.  North  American 
F.  Ins.  Co.,  1  Sandf.  (N.  Y.)  551. 
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2.  Lawrence  v.  St.  Mark's  F.  Ins.  Co.,  43 

Barb.  (N.  Y.)  479-  „         u  ,  TT  Q 

3.  Lycoming  F.  Ins.  Co.  v.  Haven,  95  U.  b. 

4'  Vendor  Who  Has  Executed  Bill  of  Sale.  — 

Vogel  v.  People's  Mut.  F.  Ins.  Co.,  9  Gray 
(Mass.)  23.  „  „ 

5.  Washington  Mills  Emery  Mfg.  Co  v. 
Commercial  F.  Ins.  Co.,  13  Fed  Rep.  646; 
Washington  Mills  Emery  Mfg.  Co  v.  Wey 
mouth,  etc.,  Mut.  F.  Ins.  Co.,  135  Mass.  503. 

6.  Mortgagee. —  Buck  v.  Phcenix  Ins.  Co.,  7& 

M?  Equitable  Lienholder.  —  Rohrbach  v.  Ger- 
mania  F.  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep. 

4V,  Estate  by  Curtesy.  —  Trade  Ins.  Co.  v.  Bar- 
racliff,  45  N.  J.  L.  543.  4&  Am.  Rep.  792.  See 
Clarke  v.  Firemen's  Ins.  Co.,  18  La.  431 ;  Mu- 
tual F  Ins.  Co.  v.  Deale,  18  Md.  26.  Also  see 
supra,  this  section,  Marital  Interests. 

9.  Insured's  Agent  Misstating  Interest.  —  Peli- 
can Ins.  Co.  v.  Smith,  92  Ala  428,  107  Ala 
,,„.  Trott  v.  Woolwich  Mut.  F.  Ins.  Co  83 
Me  362-  Diffenbaugh  v.  Union  F.  Ins.  Co., 
150  Pa.  St.  270,  30  Am.  St.  Rep.  805. 

10.  Crockfordw.  London,  etc.,  F.  Ins.  Co.,  10 
New  Bruns.  152.  _ 

11  If  Inquiries  Made  Interest  Must  Be  Truth- 
fully Stated.  -  Falis  v.  Conway  Mut.  F.  Ins. 
Co  7  Allen  (Mass.)  46;  Hamilton  v.  Dwelling 
House  Ins.  Co.,  98  Mich.  538;  Mers  v.  Frank- 
lin Ins.  Co.,  68  Mo.  127;  Leathers  ».  Farmers 
Mut.  F.  Ins.  Co.,  24  N.  H.  259;  Lasher  v.  St. 
Toseph  F.  &  M.  Ins.  Co.,  86  N.  Y.  423. 

12  What  Facts  Sufficient  under  Statement  of  1  ee- 
simpie  Title. -Capital  City  Ins.  Co.  ^Cald- 
well, 95  Ala.  77;  Phenix  Ins.  Co.  v.  Bowdre, 
67  Miss.  634,  19  Am.  St.  Rep.  326;  Swift  v 
Vermont  Mut.  F.  Ins.  Co.,  18  Vt.  305;  Haden 
v.  Farmers,  etc.,  F.  Assoc.,  80  Va.  683. 

in  Phenix  Ins.  Co.  v.  Bowdre,  67  Miss  620 
iq  Am.  St.  Rep.  326,  the  court  said:  What 
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_  U.  Meaning  of  Fee  Simple.  —  A  Tenant  by  Curtesy  has  a  "  less  estate  than  fee 
simple,  and  hence  if  he  represents  himself  as  owner  and  procures  a  policy  con- 
is' void  ^  V°  mtereSt  iS  kSS  than  a  feC  Simp1^  and  is  not  stated'  ^ 
<  But  a  Life  Estate  where  the  insured  had  also  an  undivided  two-thirds  interest 
shi  iVfe?»  ^  t0  C°mply  Substantially  with  a  statement  of  owner- 
_  A  Mortgage  upon  the  land  does  not  affect  a  statement  that  it  is  owned  in  fee 
simple,3  nor  does  a  deed  intended  to  operate  as  a  mortgage  4 

Partnership  Deed.  —  A  deed  operating  as  a  conveyance  to  one  partner  only 
warrants  a  representation  by  the  latter  that  he  is  owner  in  fee  simple  5 

Devise.  —  A  widow  to  whom  her  husband  had  devised  land  "to  have  and  to 
hold  until  a  certain  date,  with  a  provision  that  she  should  take  her  dower 
interest  should  she  marry  before  that  date,  was  held  not  to  be  the  owner  of 
the  land  in  fee  simple  within  the  meaning  of  a  policy  6 

Equitable  interest. —  It  is  not  necessary  that  the  insured  have  a  deed  or  paper 
title,  if  his  equitable  interest  is  in  extent  equal  to  a  fee  simple."'  A  bond  pro- 
viding for  an  absolute  deed  upon  payment  of  the  purchase  money,  or  a  contract 
of  purchase  upon  which  money  has  been  paid  but  no  deed  issued,*  an  equita- 
ble title  under  articles  of  agreement  subject  to  payment  of  a  portion  of  the 
purchase  price,'  and  delivery  of  a  deed,  the  purchase  price,  however  still 
remaining  unpaid, •»  are  all  sufficient  to  sustain  a  statement  of  ownership  in  fee 
™5  e ,  If  the /^est  of  the  insured  is  such  that  in  equity  the  building  insured 
would  be  awarded  to  him  on  partition  in  fee  simple,  though  he  is  only  tenant 
for  life  of  an  undivided  interest  as  to  a  portion  of  the  land  on  which  the  build- 
ing stands  a  statement  that  the  building  is  on  land  owned  by  him  in  fee 
simple  will  not  avoid  the  insurance.11 

Title  by  Adverse  Possession  is,  of  course,  sufficient.12 
_   Application  of  Words.  —  The  words  "sole  and 'unconditional  owner  in  fee 

foTrnt  Zy%?      *  ^  ^  ^  PerS°nal  pr°perty  ^  to  the 

i^S^Sss^  '  £™g  k  as  he  would  feel  if  he  held  the  le*aI 

that  the  assured  did  not  have  a  limited  inter.        In  Gaylord  v.  Lamar  F.  Ins  Co    4o  Mo  r, 

est  .n  the  property,  but  that  they  claimed  and  93  Am.  Dec.  289,  the  court  said  in'  construine 

held  under  a  deed  of  conveyance,  or  other  evi-  the  term  "  absolute  owner  in  fee  shnole  •  " 

tTZ°Jt  n.tle'  PurRorll,ng  t(?  ^vest  them  with  "An  equitable  title  that  would  be ^ protected  by 

fhat tU,  »«?    HeKS1MPle^  11  °nl?  mean  a  cou"  of  as  *^h  may  be  an  ownership 

that  the  assured  held  under  a  paper  title  con-  as  absolute  is  the  legal  title     The  clause  does 

femng  upon  them  this  sort  of  estate  as  con-  not  concern  the  panic u  a    chara e -  of  the 

trad.stinguished  from  any  limited  and  inferior  owner's  title."  cnaracter  ot  tde 


one. 


Possession  under  a  deed  and  Cairn  of  the  J]  Hu^ird^^S*  BrhS.  etc!  K  Co" 

fee  ra.se  a  presumption  of  ownership  in  fee  57  Mo.  App.  1;  Lewis  v  New  England  F  In<T 

simple     Winneshe.k  Ins.  Co.  v.  Schueller.  60  Co.,  24  Bkftchf.  (U.  S.)  18?, 79  Fed!  Rep  496 

j   r,,rt.„      To               „           ,  „  9-  Elliott  v.  Ashland  Mul.  F.  Ins.  Co.,  117 

Ins'  Co    2T'  V  H   lretS  V-  Farmers    Mut-  F-  St.  548,  2  Am.  St.  Rep.  703. 

2  Life'  araL       H9H          p                     ^  10'  °'Nei11      °ttawa  Agricultural  Ins.  Co., 

Assoc    80  vt  687                            S"  CtC-  F-  30  U-  C-  °-  P-  ISI-    But  k  Seems  lhat  a  ™™ 

3  Mm-f-trairo'  wt,s*„  a  *  i  ,  paro1  contract  to  convey,  under  which  posses- 
Ass'ur  Cog T2  U  C  C  P    A*ncuItural  Mut-  *ion  has  been  taken,  is  not  enough.    Mott  v. 

4  Haiui'o  ,       i  •  "        ,  9  *      r  Citizens'  Ins.  Co.,  69  Hun  (N.  Y.)  501. 

Cal  £1      Y       LlverP°o1'  etc-  Ins-  Co.,  102  11.  Undivided  Interest.  -  Kenton  Ins.  Co.  B. 

5  Deed  to  fin«  Port™,,  wu  ,  Wigginton,  89  Ky.  330.  But  generally  an  un- 
Cent  Ins  Cn    «  M     A~       ^  *'  Amencan  divided  interest  will  not  suffice  to  sustain  such 

6  D  war  nin  •  P&  5  '  1  r  a  "a^ent.  Scottish  Union,  etc.,  Ins.  Co.  v. 
rw  ,  ,T     —Dwelling    House    Ins.    Co.    v.  Petty,  21  Fla.  399. 

7  Suitable  TiMePP-  3r3"  ■>  1  r-  t  r  12'  0ne  Holding  by  Adverse  Possession.-  Phce- 
Ca^*f ^  t  lnS'  C0'  V   ™— •  34  m"  ^ 

^Z^S^JSEfc  It  63j3' German  Ins' Co-  *  MilIer- 39  m- App- 
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(d)  Statement  that  Insured  Is  Sole  and  Unconditional  Owner  —  aa.  Force  and  Scope  of 
Clause — {aa)  Insurance  of  Real  Property  —  aaa.  Generally  —  (aaa)  Form  and  Validity.  — A  later 

form  of  statement  of  title  takes  the  form  of  a  condition  that  the  insurance  shall 
be  void  if  the  interest  of  the  insured  is  other  than  sole  and  unconditional 
ownership.  This  is  manifestly  a  reasonable  provision,  since,  as  has  been  seen, 
the  interest  of  the  insured  is  one  of  the  principal  elements  of  the  risk,1  and  it 
has  been  upheld  upon  this  ground.3  Where  the  policy  contains  a  condition 
to  this  effect,  it  must  be  complied  with,  and  an  insurable  interest  not  amount- 
ing to  sole  and  unconditional  ownership  will  not  suffice.  The  question  is  not 
whether  the  insured  had  an  insurable  interest,  but  whether  he  had  the  interest 
described  in  the  policy.3 

(bbb)  Sole  and  Unconditional  Owner  Building   on   Another's  Land.  The   fact    that  any 

insured  building  stands  partly  in  a  public  street  does  not  give  the  public  any 
interest  in  it,  and  hence  the  owner  of  the  lot  on  which  it  stands  is  sole  and 
unconditional  owner;  nor  does  it  alter  the  case  if  a  small  portion  of  the  build- 
ing stands  on  an  adjoining  lot  in  which  the  insured  has  no  interest.4 

(ccc)  Life  Estate.  —  But  one  who  has  merely  a  life  estate  in  land  is  not  a  sole 
and  undisputed  owner.5    Nor  has  he  an  "absolute  interest"  therein.® 

(ddd)  Marital  Estates.  —  Where  a  husband  took  out  in  his  name,  on  prop- 
erty owned  jointly  by  him  and  his  wife,  a  policy  conditioned  to  be  void  in  case 
the  interest  of  the  insured  should  be  other  than  sole  and  unconditional  owner- 
ship, it  was  held  that  no  recovery  could  be  had.7  The  same  ruling  was  made 
where  husband  and  wife  took  out  a  joint  policy  on  property  owned  by  the 
wife.8 

ieee)  Fraudulent  Conveyances.  — The  pendency  of  a  creditor's  bill  seeking  to  subject 
the  property  to  a  judgment  does  not  constitute  a  breach  of  a  warranty  that 
the  insured  is  "sole  and  undisputed"  owner.9  Nor  may  an  insurer  avoid  lia- 
bility on  the  ground  that  the  conveyance  to  the  insured  was  fraudulent  and 
void.10 

(fff)  Miscellaneous  interests.  —  A  widow  holding  under  a  devise  to  her  to  have 
and  to  hold  until  a  certain  date  and  providing  that  she  should  have  her  dower 
if  she  should  marry  earlier  is  not  sole  and  unconditional  owner.11  One  whose 
interest  is  that  of  holder  of  liens  on  the  property  for  a  debt,13  or  a  mortgagee 
in  possession,13  or  a  purchaser  at  a  sale  under  execution,  the  time  for  redemp- 
tion not  having  expired,14  or  whose  interest  is  leasehold  only,15  may  not  insure 

1.  See  supra,  this  section,  Alienation  and  In-  Co.,  53  Ohio  St.  558.  See  also  supra,  this  sec- 
cumbrance  —  Object  and  Purpose  of  These  Clauses.      tion,  What  Constitutes  Material  Misrepresenta- 

2.  Hebner  v.  Palatine  Ins.  Co.,  55  111.  App.      tion  and  Concealment. 

275;  Barnard  v.  National  F.  Ins.  Co.,  27  Mo.  9.  Pendency  of  Creditors' Bill, —  Lang  v.  Hawk- 

App.  26.  eye  Ins.  Co.,  74  Iowa  673. 

3.  Effect  of  Provision  for  Sole  and  Unconditional  10.  Insured  Holding^  under  Fraudulent  Deed.  — 
Ownership.  —  McCormick  v.  Springfield  F.  &  Phcenix  Ins.  Co.  v.  Mitchell,  67  111.  43.  Con- 
M.  Ins.  Co.,  66  Cal.  361;  Henning  v.  Western  versely,  if  insured  conducts  his  business  in  the 
Assur.  Co.,  77  Iowa  319;  Farmville  Ins.,  etc.,  name  of  another  merely  to  strengthen  his 
Co.  v.  Butler,  55  Md.  233;  Clay  F.  &  M.  Ins.  credit,  he  is  still  sole  owner  of  his  stock. 
Co.  v.  Huron  Salt,  etc.,  Mfg.  Co.,  31  Mich.  346.  Phcenix  Ins.  Co.  v.  McKernan,  (Ky.  1898)  46 

4.  House  on  Land  of  Another.  —  Haider  v.  St.  S.  W.  Rep.  10. 

Paul  F.  &  M.  Ins.  Co.,  67  Minn.  514.  11.  Widow  Holding  under  Conditional  Devise. — 

5.  Life  Estate  Not  Sufficient.  —  Garver  v.  Dwelling  House  Ins.  Co.  v.  Dowdall,  49  111, 
Hawkeye  Ins.  Co.,  69  Iowa  202.  App.  33. 

6.  Davis  v.  State  Ins.  Co.,  67  Iowa  494.  12.  Lienholder.  —  Rohrbach  v.  Germania  F. 

7.  Husband  Insuring  as  Sole  Owner  Estate  in  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep.  451. 
Which  Wife  Jointly  Interested.  —  Schroedel  v.  13.  Mortgagee  in  Possession.  —  Southwick  v. 
Humboldt  F.  Ins.  Co.,  158  Pa.  St.  459.  Atlantic  F.  &  M.  Ins.  Co.,  133  Mass.  457; 

8.  Wife's  Property  —  Husband  and  Wife  Insur-  Waller  v.  Northern  Assur.  Co.,  10  Fed.  Rep. 
ing  Jointly.  —  Dwelling   House   Ins.   Co.  v.  232. 

Webster,  7  Ohio  Cir.  Ct.  Rep.  511,  4  Ohio  Cir.  14.  Purchaser  at  Execution  Sales. — Reaper  City 

Dec.  704.    But  this  policy  was  sustained  in  the  Ins.  Co.  v.  Brennan,  58  111.  158,  11  Am.  Rep. 

Supreme  Court  on  the  ground  that  the  hus-  54;   Hartford  F.  Ins.  Co.  v.  Keating,  86  Md. 

band  had  a  homestead  interest  in  the  particu-  130. 

lar  case.    Webster  v.  Dwelling  House  Ins.  15.  One  Who  Has  Leasehold  Interest.— Security 
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as  sole  and  unconditional  owner.  An  insured  person  may  be  sole  and  uncon- 
ditional owner  although  his  title  is  subject  to  a  reversionary  one-seventh 
interest  in  a  third  person.1  One  who  is  in  undisputed  possession  and  has  the 
sole  and  entire  beneficial  ownership  is  properly  described  as  sole  and  uncon- 
ditional owner  although  the  title  is  held  in  another  name,  if  there  is  no  fraud 
or  concealment.*  So  in  case  a  deed  has  been  intrusted  to  a  third  party  to 
be  delivered  to  the  insured,  although  the  latter  did  not  receive  the  deed  till 
after  a  loss  had  occurred.3 

(e.cs)  Defective  Title. —  If  the  insured  has,  under  claim  of  right,  the  exclusive  use 
and  enjoyment  of  the  entire  estate  in  the  property,  without  assertion  of  adverse 
title  by  others,  his  interest  is  properly  described  as  sole  and  unconditional 
ownership,  though  his  title  may  be  defective.4  But  neither  naked  possession 
nor  claim  under  a  sale  void  for  want  of  jurisdiction  confers  absolute  and  uncon- 
ditional ownership  within  the  meaning  of  an  insurance  policy,5  and  a  mere  parol 
arrangement,  without  consideration  and  not  sufficient  to  extinguish  the  interests 
of  others  in  the  property,  will  not  make  a  tenant  in  common  the  sole  owner.6 
A  substantial  outstanding  right,  though  not  sufficient  to  destroy  the  insurable 
interest,  may  prevent  one  in  possession  from  being  the  sole  and  unconditional 
owner.7 

ihkh)  sole  stockholders.  —  The  sole  stockholders  in  a  corporation  are  not  sole  and 
unconditional  owners  of  the  corporate  property,  and  a  policy  requiring  such 
ownership  is  avoided  where  they  insure  such  property  in  their  own  name.8 

da)  Homestead.— The  interest  of  husband  or  wife  is  sole  and  unconditional,  and 
a  husband  may  insure  a  dwelling  occupied  as  a  homestead,  standing  on  the 
separate  property  of  his  wife,  as  sole  and  unconditional  owner;  or  he  may 
insure  the  homestead  as  sole  and  unconditional  owner  although  an  undivided 
half  interest  in  fee  has  vested  in  his  children  by  the  death  of  his  wife;  or  hus- 
band and  wife  may  insure  the  homestead  as  joint  owners,  though  one'onlv  has 
the  title.9  3 

bbb.  Land  contracts -(aaa)  Vendee.  —  One  who  is  in  possession  of  real  property  under 
contract  to  purchase,  and  is  not  in  default  in  the  payments  provided  for  in  the 
contract,  is  in  equity  the  owner  of  the  land,  and  hence  is  entitled  to  insure  as 
sole  and  unconditional  owner.10    This  is  true  whether  the  purchase  price  has 

Ins.  Co  v   Mette,  27  111.  App.  324;   David  v.  5.  Naked  Possession.  —  Porter  v.  yEtna  Ins 

Hartford  1ns.  Co.,  13  Iowa   69,  apparently  Co.,  2  Flipp.  (U.  S  )  100 

contra  does  not  really  involve  this  point.  6.  Tenant  in  Common  Claiming  under  Parol 

lir1,',PartlalIloevtrS,10n^ry  Interest  Outstanding.—  Agreement.  -  Miller  v.  Amazon  Ins.  Co  46 

Williams  v.  Buffalo  German  Ins.  Co.,  17  Fed.  Mich.  463. 

Rep.  63.    Compare  also  Kenton  Ins.  Co.  v.  7.  Where  There  Are  Substantial  Eights  Out- 

offg«  ^   9/y,'  l3°-          .  standing.  -  Southwick  v.  Atlantic  F.  &  M.  Ins. 

2.  Sole  Beneficial  Owner.  —  American  Basket  Co.,  133  Mass.  457. 

Co.  v  Farmville  Ins.  Co.,  3  Hughes  (U.  S.)  8.  Stockholders.  -  McCormick  v.  Springfield 

251;  Watertown  F.  Ins.  Co.  v.  Simons,  96  Pa.  F.  &  M.  Ins.  Co.,  66  Cal.  361;  Syndicate  Ins. 

o5i°'    *  Co-  v-  Bohn,  27  U.  S.  App.  564.  65  Fed.  Rep 

3.  One  for  Whom  Deed  Held.  —  Mattocks  v.  165.    Compare  A.  G.  Peuchen  Co.  z.  City  Mut 
Des  Moines  Ins.  Co.,  74  Iowa  233.  F.  Ins.  Co.,  18  Ont.  App.  446. 

4.  One  in  Exclusive  Enjoyment  under  Defective  9.  Husband  or  Wife's  Interest  in  Homestead.  — 
/,t  c7"  V'  Alllance  Ins-  Co-.  19  Blatchf.  Webster  v.  Dwelling  House  Ins.  Co.  53  Ohio 
(U.  S  )  308;  American  Basket  Co.  v.  Farmville  St.  558;  Warren  v.  Springfield  F.  &  M.  Ins. 
Ins.  Co  3  Hughes  (U.S.)  251;  Travis  v.  Con-  Co.,  13  Tex.  Civ.  App.  466;  East  Texas  F 
tinental  Ins.  Co.,  47  Mo.  App.  482;  Lebanon  Ins.  Co.  v.  Crawford,  (Tex.  1891)  16  S  W 
Mut.  Ins.  Co.  v  Erb,  112  Pa.  St.  149;  Water-  Rep.  1069.  Contra,  Trott  v.  Woolwich  Mut. 
town  F.  Ins.  Co.  v.  Simons,  96  Pa.  St.  520.  F.  Ins.  Co.,  83  Me.  362. 

7xTei?!S°  Caraher  ^  Royal  Ins.  Co.,  63  Hun  10.  Vendee  in  Possession  Not  in  Default—  United 

<N  Y.)  82,  where  a  trustee  of  a  corpoiation  States.  —  Rumsey   v.    Phoenix    Ins.    Co  17 

who  had  become  a  purchaser  of  corporate  Blatchf.  (U.  S.)  527;  Lewis  v.  New  England  F 

property  at  a  foreclosure  sale  was  held  to  have  Ins.  Co.,  29  Fed.  Rep.  496. 

been  rightly  described  as  sole  and  uncondi-  Connecticut.  —  Hough  v  City  F  Ins.  Co  20 

tioned    owner.    And   see   also  Diehlman    v.  Conn.  10,  76  Am.  Dec.  581. 

Dvvelling-house  Ins.  Co.,  78  Mich.  141,  and  Illinois.  —  Rockford  Ins.  Co.  v.  Nelson  65 

infra,  this  section,  Perfect  Legal  and  Equi-  111.  415. 

table  Title.  Michigan.  —  Dupreau  v.  Hibernia  Ins.  Co., 
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been  paid  or  not,  as,  in  effect,  the  unpaid  portion  of  the  purchase  price  is  only 
an  incumbrance. 1  The  contrary  view  is  taken,  however,  in  some  jurisdictions.* 
And  a  vendee  in  a  land  contract  who  is  in  default  in  his  payments  or  has  not 
complied  with  the  conditions  of  a  bond  for  a  deed  must  disclose  these  facts  or 
the  insurance  is  avoided.3  One  who  holds  land  under  a  parol  gift  has  been 
held  not  to  be  the  sole  and  unconditional  owner.* 

an)  vendor.  — A  vendor  in  a  land  contract  who  has  admitted  the  vendee  into 
possession  is  not  sole  and  unconditional  owner  although  he  retains  the  legal 

title.5  _  . 

ccc.  Liens  and  incumbrances.  —  In  jurisdictions  where  the  mortgagor  of  lands  is 
regarded  as  the  owner  of  the  mortgaged  premises  and  the  mortgage  is  con- 
sidered a  mere  incumbrance,  the  interest  of  the  mortgagor  is  properly  described 
as  sole  and  unconditional  ownership,  notwithstanding  the  mortgage.6  There 
are  some  contrary  decisions;  7  but  the  general  rule  prevails  even  in  jurisdic- 


76  Mich.  615;   Knop  v.  National  F.  Ins.  Co., 
101  Mich.  35Q. 

New  York.  —  Pelton  v.  Westchester  F.  Ins. 
Co  77  N.  Y.  605  (semble);  Noyes  v.  Hartford 
F.  Ins.  Co.,  54  N.  Y.  668. 

Ohio.  —  Lorillard  F.  Ins.  Co.  v.  McCulloch, 
21  Ohio  St.  176,  8  Am.  Rep.  52. 

Pennsylvania.  —  Carey  v.  Allemania  F.  Ins. 
Co.,  171  Pa.  St.  210;  Imperial  F.  Ins.  Co.  v. 
Dunham,  117  Pa.  St.  460,  2  Am.  St.  Rep.  686; 
Elliott  v.  Ashland  Mut.  F.  Ins.  Co.,  117  Pa. 
St.  548,  2  Am.  St.  Rep.  703;  Millville  Mut.  F. 
Ins.  Co.  v.  Wilgus,  88  Pa.  St.  107. 

Texas.  —  Queen  Ins.  Co.  v.  May,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  820;  Liverpool,  etc., 
Ins.  Co.  v.  Ricker,  10  Tex.  Civ.  App.  264. 

Wisconsin.  —  Johannes  v.  Standard  Fire 
Office,  70  Wis.  196,  5  Am.  St.  Rep.  159. 

See  also  cases  cited  in  the  next  note. 

In  Reynolds  v.  State  Mut.  Ins.  Co.,  2 
Grant's  Cas.  (Pa.)  326,  the  insured  was  in 
possession  under  a  contract  of  purchase  by 
which  the  unpaid  balance  was  made  a  lien  on 
the  property.  The  policy  required  incum- 
brances to  be  stated,  and  also  the  interest  of 
the  insured  if  not  "  absol  ute."  The  insured 
stated  that  there  were  no  incumbrances  and 
effected  an  insurance  for  more  than  he  had 
paid  on  the  contract.  These  several  circum- 
stances were  held  to  avoid  the  policy.  The 
misrepresentation  as  to  incumbrances  is  suffi- 
cient to  justify  the  decision,  which  otherwise 
would  be  contrary  to  the  general  rule. 

1.  Rumsey  v.  Phoenix  Ins.  Co.,  17  Blatchf. 
(U.  S.)  527;  Bonham  v.  Iowa  Cent.  Ins.  Co., 
25  Iowa  328;  Millville  Mut.  F.  Ins.  Co.  v.  Wil- 
gus, 88  Pa.  St.  107;  Coursin  v.  Pennsylvania 
Ins.  Co.,  46  Pa.  St.  323;  Franklin  F.  Ins.  Co. 
v.  Crockett,  7  Lea  (Tenn.)  725. 

In  Millville  Mut.  F.  Ins.  Co.  v.  Wilgus,  88 
Pa.  St.  107,  the  court  said:  "  The  plaintiff's 
title  was  an  equitable  one,  but  it  nevertheless 
vested  in  him  the  entire  unconditional  and 
sole  ownership,  subject  to  the  payment  of  the 
balance  of  the  purchase  money.  This  balance 
was  practically  an  incumbrance.  It  is  true 
the  legal  title  was  in  the  vendors,  but  they 
could  use  it  only  to  enforce  the  payment  of 
the  price  agreed  upon.  In  this  respect  it  is 
exactly  the  case  of  a  mortgage  which  vests  the 
legal  title  in  the  mortgagee  for  the  same  pur- 
pose." 

2.  Contrary  Rule  —  Alabama.  —  Liberly  Ins. 
Co.  v.  Boulden,  96  Ala.  508. 
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Kentucky.  —  Farmers,  etc.,  Ins.  Co.  v. 
Curry,  13  Bush  (Ky.)  312,  26  Am.  Rep.  ig4. 
Here  the  vendee  was  said  to  hold  in  trust 
until  the  purchase  money  was  paid,  and  il  was 
held  that  a  vendor's  lien  was  inconsistent  with 
sole  and  unconditional  ownership. 

Missouri.  —  H ubbard  v.  North  British,  etc., 
Ins.  Co.,  57  Mo.  App.  1,  on  the  ground  that 
such  a  statement  implies  that  the  land  is  free 
from  incumbrance. 

But  see  infra,  this  section,  Liens  and  Incum- 
brances. 

A  mere  pledgee  of  such  a  contract,  with  a 
less  interest  than  the  amount  of  the  policy, 
may  not  insure  as  sole  and  unconditional 
owner.  Gettelman  v.  Commercial  Union 
Assur.  Co.,  97  Wis.  237. 

3.  Vendee  in  Default.  —  Hinman  v.  Hartford 
F.  Ins.  Co.,  36  Wis.  159. 

4.  Parol  Gift  of  Land.  —  Wineland  v.  Secur- 
ity Ins.  Co.,  53  Md.  276. 

5.  After  Vendee  in  Possession  Vendor  not  Sole 
Owner. —  Clay  F.  &  M.  Ins.  Co.  v.  Huron 
Salt,  etc.,  Mfg.  Co.,  31  Mich.  346;  Barnard  v. 
National  F.  Ins.  Co.,  27  Mo.  App.  26;  Rath- 
mell  v.  Aurora  F.  Ins.  Co.,  (C.  PI.)  38  W.  N.  C. 
(Pa.)  356. 

Walter  v.  Sun  Fire  Office,  165  Pa.  St.  381, 
apparently  conira,  seems  to  have  turned  on 
a  point  of  practice. 

6.  Mortgagor  Is  Sole  Owner —  United  States. — 
Frkzen  v.  Allemania  F.  Ins.  Co.,  30  Fed.  Rep. 
352;  Ellis  v.  Insurance  Co.  of  North  America, 
32  Fed.  Rep.  646. 

Maryland.  —  Washington  F.  Ins.  Co.  v. 
Kelly,  32  Md.  421,  3  Am.  Rep.  149;  Clay  F.  & 
M.  Stock  Ins.  Co.  v.  Beck,  43  Md.  358. 

Massachusetts.  —  Dolliver  v.  St.  Joseph  F.  & 
M.  Ins.  Co.,  128  Mass.  315. 

Texas.  —  Burlington  F.  Ins.  Co.  v.  Coffman, 
13  Tex.  Civ.  App.  439-  _    ,  , 

Virginia.  —  Morotock  Ins.  Co.  v.  Rodefer, 
92  Va.  747.  . 

7.  Contrary  Decisions.  —  McLeod  v.  Citizens 
Ins.  Co.,  12  Nova  Scotia  156,  under  the  com- 
mon-law view  of  a  mortgage.  In  Westches- 
ter F.  Ins.  Co.  v.  Weaver,  70  Md.  536,  the 
policy  contained  a  further  provision  that  it 
should  be  void  if  the  interest  of  the  insured  in 
the  property,  whether  as  owner,  trustee,  mort- 
gagee, or  otherwise,  was  not  truly  stated,  and 
it  was  held,  two  judges  dissenting,  that  failure 
to  disclose  a  mortgage  avoided  the  insur- 
ance. 
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tions  where  the  mortgage  is  treated  as  a  conveyance,  if  the  mortgagee  has  not 
entered.1 

The  Clause  in  Question  Refers  to  the  Quality  of  the  Title,  and  not  to  liens  and  incum- 
brances on  the  property.2  Therefore,  an  incumbrance  by  reason  of  a  party- 
wall  agreement  3  or  a  vendor's  lien,4  a  trust  deed  as  security  for  a  debt  5  an 
agreement  that  a  third  party  shall  have  a  share  of  the  profits  from  the  sale  of 
the  property,6  an  outstanding  contingent  right  of  dower,7  or  a  lien  for  unpaid 
purchase  money  under  a  land  contract  8  is  not  consistent  with  a  statement  of 
sole  and  unconditional  ownership. 

A  Lease  for  a  Term  of  Years,  creating  only  a  chattel  interest  in  the  land,  stands 
on  the  same  footing  in  respect  to  the  clause  in  question  as  an  incumbrance.* 

But  a  Conveyance  to  a  Trustee  in  trust  to  pay  creditors,  executed  prior  to  the 
insurance,  is  more  than  a  mere  incumbrance  and  hence  will  avoid  a  policy  con- 
taining this  clause. 10 

(66)  Insurance  of  Personal  Property  —  aaa.  Generally  —  Chattel  Mortgage,  Bill  of  Sale,  Con- 
ditional Sale,  etc.  —  Since  the  condition  requiring  sole  and  unconditional  owner- 
ship refers  to  the  quality  of  the  title,  and  not  to  incumbrances  thereon 
personal  property  subject  to  a  chattel  mortgage  may,  as  a  rule,  properly  be 
described  as  in  the  sole  and  unconditional  ownership  of  the  mortgagor,11  though 
authority  for  the  opposite  view  is  not  wanting.12  A  vendee  who  is  in  posses- 
sion under  a  bill  of  sale  conveying  absolute  title  may  insure  as  sole  and  uncon- 
ditional owner,  though  the  bill  of  sale  was  in  fact  given  as  security  for  a  debt 
if  the  debt  is  due  in  whole  or  in  part.13 

Conditional  Sale.  —  The  purchaser  of  personal  property  under  a  contract 
whereby  the  title  remains  in  the  vendor  until  the  entire  purchase  price  is  paid 
is  not  the  sole  and  unconditional  owner  while  a  portion  remains  unpaid,  and  a 
policy  so  describing  him  is  avoided  by  such  statement.1*  On  the  other  hand, 
the  vendor  in  a  "lease,"  so  called,  but  in  fact  a  contract  of  conditional  sale] 

.J\?°IliVer  V-  St<  j0SCph  F"  &  M-  Ins"  Co-  ReP-  I2S:   American  Artistic  Gold  Stamping 

%  ^aS^315,™    n  ,   T  r     ,  Co-  *•  Glens  Falls  Ins-  Co.,  1  Misc.  Rep. (N. 

2.  Quality  of  Title  Only  Is  Involved.  -  Ellis  v.  Y.  C.  PL)  n4;  Kronk  v.  Birmingham  F  Ins 
Insurance  Co.  of  North  Amenca,  32  Fed.  Rep.  Co.,  91  Pa.  St.  300.    In  ihe  case  last  cited  the 
A  '     me,VCa,n  A"Istlc  9°.ld  StamP'ng  Co.  v.  insured  had  executed  a  bill  ol  sale  to  a  third 
P MT3T<    a Is  InSACT°-  ^MlSC;  Rep-  (N-  Y'  C-  Party  as  security,  retaining  possession.  He 
PL)  114;  Alamo  F.  Ins.  Co.  v  Lancaster,  7  Tex.  was  held  to  be  the  "  entire,  unconditional,  and 

r«  rV?/.  77q:  W^V'  L/Dcomin&  F-  Ins-  sole  "  owner  of  the  property  within  the  mean- 
Co..  53  Vt.  418,  38  Am.  Rep.  687.  ing  of  the  policy. 

3.  Commercial  F.  Ins.  Co.  v.  Allen,  80  Ala.  12.  Firemen's  Fund  Ins.  Co.  v.  Barker,  6. 
57j-  A1         j,    T       „                            _  Colo.  App.  535.    See  also  Westchester  F.  Ins. 

4.  Alamo  F.  Ins.  Co.  v.  Lancaster,  7  Tex.  Co.  v.  Weaver,  70  Md  536 

Civ    App.  677;    Liverpool,  etc.,  Ins.  Co.  v.  13.  Vendee  in  Possession.— Carey  v.  Liverpool 

Ricker,  10  Tex  Civ.  App.  264;  Wooddy  v.  Old  etc.,  Ins.  Co.,  92  Wis.  538.    See  also  Cook  v 

Dominion  Ins.  Co.,  31  Gratt.  (Va.)  362,  31  Am.  Lion  F.  Ins.  Co.,  67  Cal  368 

Rep.  732; Chatillon  v.  Canadian  Mut.  F.  Ins.  14.  Vendee  under  Contract  of  Conditional  Sale, 

'  T27   U.  C.  C.  P.  450.    Contra,  Farmers,  —  Westchester  F.  Ins.  Co.  v.  Weaver  70  Md 

etc.,  Ins.  Co.  v.  Curry,  13  Bush  (Ky.)  312,  26  536;  Cuthbertson  v.  North  Carolina  Home  Ins! 

fil^V?,4'     pt      r         m  .,,     a^  Co.,  96  N.  Car.  480;  McWilliams  ^.Cascade  F. 

5.  Manhattan  F.  Ins.  Co.  v.  Weill,  28  Gratt.      &  M.  Ins.  Co.,  7  Wash.  48 

(Va.)  389,  26  Am.  Rep  364;  Wolpert  v.  North-  But  if  title  is  in  the  vendee,  and  the  vendor 

ern  Assur.  Co.,  44  W.  Va.  734-  has  only  a  lien  for  the  unpaid  balance  of  the 

6.  Boutelle  v.  Westchester  F.  Ins.  Co.,  51  purchase  money,  it  is  otherwise.  Manhattan 
Vtl4;  31          ?ep»-  £6' ,      ^  Ins-  Co.  v.  Barker,  7  Heisk.  (Tenn.)  503. 

r    \,  (T^                   S-  C°-  *  Kloeber'  31  The  vendee  of  land,  though  he  has  not  the 

ijratt.  (Va.)  74Q  legal  title,  is  in  equity  regarded  as  owner,  and 

8.  See  supra,  this  section,  Land  Contracts.  a  loss  would  fall  on  him;  hence  he  is  the  party 

8.  Lease  for  Years.  —  Lycoming  F.  Ins.  Co.  having  an  interest  in  preserving  the  property 

v  *\V,enT  95       S-  2„42,V  DoIliver  v-  St-  J°sePh  from  loss.    Equity  does  not  ordinarily  enforce 

F  &  M.  Ins.  Co.   128  Mass.  315.  contracts  for  the  sale  of  personal  property,  so 

10.  Conveyance  in  Trust  for  Creditors.  —  Weed  that  in  such  cases  the  loss  follows  ihe  legal 
v.    London,  etc.,    F.    Ins.    Co.,    116    N.    Y.  title,  whence  the  distinction  with  reference  to 

11    *r   4.  .  1.  ,  statements  of  title  in  policies  of  insurance. 

11.  Mortgagee  of  Personal  Property.— Hubbard     See  Elliott  v.  Ashland  Mut    F   Ins   Co  iit 
Hartford  F.  Ins.  Co.,  33  Iowa  325,  11  Am.      Pa.  St.  548,  2  Am.  St.  Rep.  703. 
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which  provides  that  title  shall  be  in  the  vendor  until  the  entire  price  is  paid,  is 
properly  so  described.1  . 

Parol  Gift  from  Wife  to  Husband.  —  A  husband  in  bona  fide  possession  ot  person- 
alty under  a  parol  gift  from  his  wife  may  take  insurance  thereon  as  sole  and 
unconditional  owner  though  the  gift  is  invalid  because  not  in  writing.2 

bbb.  partnership  Property.  —  Although  at  law  a  surviving  partner  holds  title  to  all 
the  personalty  of  the  firm,  he  is  not  the  sole  and  unconditional  owner  thereof, 
since  he  takes  it  charged  with  the  payment  of  partnership  debts  and  would  be 
required  in  equity  to  distribute  the  surplus.3  Nor  is  it  material  that  he  has 
advanced  a  sum  greater  than  the  whole  interest  of  his  deceased  partner,  for 
which  he  would  be  allowed  on  an  accounting.4  An  inchoate  partnership 
agreement,5  an  interest  in  a  third  person  which  had  terminated  at  the  date  of 
the  insurance,0  or  the  employment  of  a  manager  to  be  paid  out  of  the  profits, 
but  without  any  interest  in  the  property  itself,7  does  not  affect  the  insured's 
statement  of  a  sole  and  unconditional  ownership.  Property  of  one  partner, 
contributed  as  his  share  of  the  capital,  but  not  conveyed  to  the  firm  nor  held 
in  trust  for  it,  is  not  "owned"  by  the  firm,  and  it  has  not  a.  sole  and  uncon- 
ditional interest  therein.8  The  assignment  of  his  interest  by  one  member  does 
not  affect  the  sole  and  unconditional  ownership  of  the  firm.9  Where  one 
person  purchased  hay  and  two  others  were  to  share  both  the  expense  of 
marketing  it  and  the  proceeds,  the  party  purchasing  under  such  an  agreement 
was  held  not  to  be  the  "absolute,  unqualified,  and  undivided"  owner.10 

A  Tenant  in  Common  with  others  of  oil  in  a  pipe  line  may  recover  in  spite  of 
this  clause  if  he  is  the  sole  and  unconditional  owner  of  his  interest.11 

bb.  Time  to  Which  Clause  Relates.  —  As  has  been  seen,  the  purpose  of  state- 
ments of  title  is  to  require  a  disclosure  of  the  interest  of  the  insured.  It 
would  seem  clear,  therefore,  that  a  condition  that  the  insurance  shall  be  void 
if  such  interest  is  other  than  sole  and  unconditional  ownership  relates  to 
ownership  at  the  time  when  the  policy  issued,  and  it  has  been  so  held.1  But 
in  Michigan  it  is  applied  only  to  changes  in  the  ownership  taking  place  after 
delivery  of  the  policy.13 

1.  Vendor  in  Conditional  Sale.-Burson  v.  9.  Effect  of  Partner's  Assignment  on  Firm  Title. 
Philadelphia  F.  Assoc.,  136  Pa.  St.  282,  20  —Wood  v.  American  F.  Ins.  Co.,  149  «•  *• 
Am  St  Reo  qiq  3^2. 

2 '  Husband  Donee  under  Parol  Gift  from  Wife.  10.  Interest  of  Person  Who  Is  to  Share  Expenses 
—  Davis  v.  State  Ins.  Co.,  67  Iowa  494;  Collins  and  Profits.  -  Capital  City  Ins.  Co.  v.  Autrey, 
v.  St.  Paul  F.  &  M.  Ins.  Co.,  44  Minn.  440;      105  Ala.  269 

Burson  v.  Philadelphia  F.  Assoc.,  136  Pa.  St.         11.  Tenant  in  Common -Grandin  v.  Rochester 
282.  20  Am.  St.  Rep.  919.    But  see  Kenton     German  Ins.  Co    107  Pa.  bt .  20 
Ins.  Co.  v.  Wigginton,  89  Ky.  330,  and  dis-        12.  Statement  of  Title  Refers  to  Date  of  Issuance, 
senting  opinion  in  Carver  v.  Hawkeye  Ins.     -  Collins  *  London  Assur  Corp    165  Pa  St 
Co    60  Iowa  202  298.    This  is  also  assumed  in  the  cases  last 

3. '  Surviving  Partner.  —  Crescent  Ins.  Co.  v.  above  cited  and  in  those  cited  in  the  following 
CamD  61  Tex  <;2i  notes  under  this  clause. 

4.  Crescent  Ins.  Co.  v.  Camp,  71  Tex.  503.  13.  Michigan  Rule.  -  Hoose  v  Prescott  ns. 

5.  Inchoate  Partnership  Agreement.  -  Lycom-     Co.,  84  Mich.  309;   Hall  ».  Niagara  F  Ins 
ing  Ins.  Co.  v.  Barringer,  73  HI.  230;   Pencil      Co.,93  Mich.  184,  32  Am.  St  Rep.  497- .  In  the 
..Home  Ins.  Co.,  3  Wash.  485.  former  case  the  court  said:    "  To  give 

6.  Interest  in  Third  Person  Already  Termi-  reasonable  force  and  effect  to  this  clause  ot  the 
nated.-Noves  v.  Hartford  F.  Ins.  Co.,  54  N.  policy,  it  can  only  be  held  to  apply  to  such 
Y  66g         "  changes  as  arise  after  the  policy  has  been  de- 

*7.  Profit  Sharing.  -  Traders'  Ins.  Co.  v.  livered  and  accepted  in  the  ownership  of  the 
Pacaud,  150  111.  245,  41  Am.  St.  Rep.  355-  In  property,  or,  if  a  building  stood  upon  leased 
this  case  another  person  employed  by  the  in-  ground,  the  ownership  of  the  building,  and  t 
sured  as  manager  of  a  grain  elevator  was  to  does  not  apply  to  an  existing  state  or  condi- 
receive  one-half  of  the  profits  as  salary,  but  tion  of  the  property  at  the  time  the  policy  was 
had  no  interest  in  the  ground  or  elevator,  and  issued."  The  po  icy  proved  that  should 
the  insured  grain  in  the  elevator  was  pur-  "  become  void  unless  consent  in  writing  is  in- 
chased  by  the  insured.  The  latter  was  held  to  dorsed  by  the  company  hereon  in  each  of  the 
be  the  sole  owner.  following  instances,  viz.:    If  the  assured  is 

8.  Property  of  Individual  Partner.  -  Citizens'  not  the  sole  and  unconditional  owner  of  the 
F.  Ins.,  etc.  Co.  v.  Doll,  35  Md.  89,  6  Am.  Rep.  property;  *  *  *  if  any  change  take  place 
360  in  the  title,  interest,  location,  or  possession  of 
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(e)  other  Phrases  Employed.  — The  phrases  above  discussed  are  those  which  have 
been  most  commonly  employed  in  fire-insurance  policies  to  describe  the  title 
of  the  insured;  but  there  are  certain  other  phrases,  differing  in  greater  or  less 
degree  from  the  foregoing,  and  these,  with  the  construction  placed  upon  them 
by  the  courts,  will  now  be  discussed. 

aa.  "  Absolute  Interest."  —  A  lessee  for  a  term  of  years  who  has  the  right  to 
remove  buildings  erected  during  his  term  has  an  "absolute  interest"  in  the 
latter.1  But  a  demise  to  the  insured,  his  heirs  and  assigns  forever,  subject  to 
a  perpetual  rent  and  right  of  re-entry,  will  not  create  an  absolute  interest.* 
Where  a  policy  is  conditioned  to  be  void  if  the  title  is  not  absolute,  the  ques- 
tion is,  first,  whether  the  insured  had  an  insurable  interest  in  the  property,  and 
second,  whether,  if  the  property  were  destroyed,  the  entire  loss  would  fall  on 
him.3    But  a  life  estate  is  not  an  "absolute  interest."  4 

W.  "  Unconditional  Owner."  —  The  devisee  in  a  will  which  devises  to  him  the 
land  in  question  to  his  own  use  forever,  subject  to  a  provision  that  it  is  not  to 
be  sold  till  he  becomes  thirty  years  of  age,  with  a  gift  over  if  he  dies  before 
attaining  that  age,  is  "unconditional  owner  in  fee  simple"  within  the  meaning 
of  a  policy.5 

cc.^  "  Unconditional,  Free,  and  Unencumbered."  —  Under  a  clause  requiring  "un- 
conditional, free,  and  unencumbered  ownership"  unless  otherwise  stated,  an 
undisclosed  mortgage  avoids  the  insurance.6 

dd.  "  Perfect  Legal  and  Equitable  Title."  —  A  policy  conditioned  to  be  void 
if  the  interest  of  the  insured  was  or  should  be  ' '  other  or  less  than  a  perfect  legal 
and  equitable  title"  was  held  not  to  be  avoided  by  an  incorrect  description  in 
the  deed  to  the  insured,  subsequently  corrected  by  a  quitclaim  deed  from  his 
grantor.7 

ee.  "  Held  in  Trust."  —  Property  conveyed  to  the  insured  by  deed  absolute 
in  form,  but  in  fact  intended  as  security  for  indebtedness  assumed  by  him,  the 
insured  having  given  an  agreement  to  reconvey  if  indemnified,  is  "held  in 
trust"  within  the  meaning  of  that  phrase  in  a  policy.8 

ff.  "  Whole  Value  and  Ownership." — A  requirement  that  the  "whole  value 
and  ownership"  be  stated  does  not  include  incumbrances.9 

gg.  "  Leased  Ground."  —  A  provision  in  the  policy  requiring  that  if  the  build- 
ing insured  "stands  on  leased  ground"  it  must  be  so  stated  refers  to  the 
interest  of  the  insured,  and  if  he  owns  the  land  in  fee  he  need  not  state  that 
he  has  leased  it  to  a  third  party  for  a  term  of  years.10  But  if  the  interest  of 
the  insured  is  leasehold  only,  he  must  so  state,  or  the  insurance  is  avoided.11 


the  property  (except  in  case  of  succession  by 
reason  of  the  death  of  the  assured),  whether 
by  sale,  transfer,  or  conveyance."  The  court 
laid  some  stress  on  the  provision  as  to  indorse- 
ment of  written  consent,  as  justifying  the  con- 
clusion reached.  Such  a  construction  over- 
looks and  renders  superfluous  the  alienation 
clause,  and  is  in  conflict  with  the  rule  that  the 
acceptance  of  a  policy  containing  such  a  con- 
dition, without  disclosure  of  the  state  of  the 
title  or  nature  of  the  interest,  is  a  representa- 
tion of  sole  and  unconditional  ownership. 

1.  "  Absolute  Interest."  —  Hope  Mut.  Ins.  Co. 
v.  Brolaskey,  35  Pa.  St.  282. 

2.  Dowd  v.  American  F.  Ins.  Co.,  41  Hun 
(N.  Y.)  130. 

3.  Elliott  v.  Ashland  Mut.  F.  Ins.  Co.,  117  Pa. 
St.  550,  2  Am.  St.  Rep.  703.  Citing  Hough  v. 
City  F.  Ins.  Co.,  29  Conn.  10,  76  Am.  Dec.  581; 
Washington  F.  Ins.  Co.  v.  Kelly,  32  Md.  421,' 
3  Am.  Rep.  149;  Lorillard  F.  Ins.  Co.  v.  Mc- 
Culloch,  21  Ohio  St.  176,  8  Am.  Rep.  52. 

4.  Davis  v.  State  Ins.  Co.,  67  Iowa  494; 


Collins  v.  St.  Paul  F.  &  M.  Ins.  Co.,  44  Minn. 
440. 

5.  Unconditional  Owner.  —  Sands  v.  Dwelling- 
House  Ins.  Co.,  (C.  PI.)  26  Pittsb.  Leg.  J.  N. 
S.  318.  Compare  also  Kenton  Ins.  Co.  v.  Wig- 
ginton,  89  Ky.  330. 

6.  Unconditional,  Free,  and  Unencumbered  Own- 
ership. —  Fitchburg  Sav.  Bank  v.  Amazon  Ins. 
Co.,  125  Mass.  431. 

7.  Requirement  of  Perfect  Legal  and  Equitable 
Title.  —  Diehlman  v.  Dwelling-house  Ins.  Co., 
78  Mich.  141. 

8.  Property  Held  in  Trust.  —  Day  v.  Charter 
Oak  F.  &  M.  Ins.  Co.,  51  Me.  91. 

9.  "  Whole  Value  and  Ownership  "  to  Be  Stated. 
—  Taylor  v.  ./Etna  Ins.  Co.,  120  Mass.  254. 

10.  Fact  that  Building  on  Leased  Ground  to  Be 
Stated.  —  Lycoming  F.  Ins.  Co.  v.  Haven,  95 
U.  S.  242. 

11.  Security  Ins.  Co.  v.  Mette,  27  111.  App. 
324;  Mers  v.  Franklin  Ins.  Co.,  68  Mo.  127; 
Mt.  Leonard  Milling  Co.  v.  Liverpool,  etc., 
Ins.  Co.,  25  Mo.  App.  259;  East  Texas  F.  Ins. 
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Where  insurance  is  written  upon  a  leasehold  interest,  provisions  in  the  policy 
that  if  the  building  stands  on  ground  not  owned  by  the  insured  in  fee  simple 
it  shall  be  void  are  not  applicable  and  have  no  effect.1 

(f)  Waiver.  —  The  question  of  the  waiver  of  requirements  as  to  statement  of 
title  has  been  discussed  in  a  previous  subdivision  of  this  section.2 

c.  Alienation  Clause  —  (i)  Application  and  Influence  of  Older  Decisions. 
—  By  reason  of  the  development  of  the  clauses  now  contained  in  all  policies 
of  insurance,  the  decisions  construing  the  older  forms  of  policies  are  not  of 
equal  applicability,  but  their  force  depends  largely  upon  the  effect  of  the  con- 
ditions involved  in  each  particular  case.  But  it  is  also  true  that  the  older 
decisions  have  in  fact  exercised  an  influence  in  many  cases  upon  the  construc- 
tion of  later  phraseology  somewhat  greater  than  their  intrinsic  applicability  to 
the  language  of  later  policies  would  warrant.  The  desire  of  courts  to  avoid 
forfeitures  and  to  construe  provisions  therefor  strongly  against  the  insurer  3  has 
in  part  brought  this  about ;  in  part  also  it  has  been  caused  by  the  natural 
tendency  of  courts  to  construe  new  forms  of  policies  as  nearly  as  possible  like 
older  ones.  This  influence  of  earlier  decisions  is  especially  marked  in  the 
judicial  interpretation  of  the  alienation  clause.  In  connection  with  it,  an 
acquaintance  with  the  older  decisions  and  the  reasons  on  which  they  rest  is 
essential. 

(2)  First  Stage  —  Alienation  Not  Mentioned.  —  As  the  earlier  policies  con- 
tained no  condition  against  alienation,  the  courts  were  called  upon  to  lay  down 
certain  principles  as  to  the  effect  of  alienation  per  se,  which  have  greatly  influ- 
enced the  construction  of  conditions  against  alienation.  The  contract  of  fire 
insurance  being  one  of  indemnity  and  depending  upon  and  requiring  an  interest 
on  the  part  of  the  insured,*  it  is  evident  that  when  that  interest  has  been 
terminated  by  alienation,  no  loss  can  be  suffered  by  the  insured,  and  he  needs 
no  indemnity.  Hence  a  total  transfer  of  the  interest  of  the  insured  must 
defeat  the  insurance,  because  otherwise,  if  recovery  might  be  had  on  the  policy 
after  a  complete  transfer  of  interest,  the  contract  would  not  be  one  of 
indemnity,  but  would  amount  to  a  wager  whether  the  property  would  be  lost 
or  injured  by  fire.  Nor  would  it  be  consistent  with  the  theory  of  the  fire- 
insurance  contract  to  permit  the  alienee  to  recover  in  such  a  case.  As  has 
been  said,  the  contract  is  personal;  not  the  thing,  but  the  interest  of  a  person 
in  the  thing  insured.5    Therefore,  independently  of  any  conditions  in  the 

Co   v  Brown  82  Tex.  631;  Ross  v.  Citizens'  that    these   conditions   are   to  be  construed 

Ins  Co    19  New  Bruns.  126.  strictly  against  the  insurers,  whose  language 

l"  Philadelphia  Tool  Co.  v.  British  American  they  are,  and  are  not  to  be  extended  to  any 

Assur  Co    132  Pa.  St.  236,  19  Am.  St.  Rep.  596.  case  not  within  their  clear  import,  and  that 

2  See  supra  this  section,  Statement  Inserted  forfeitures  thereunder  are  not  to  be  favored. 
bvAsmt of  Insurer,  and  following  paragraphs ;  Griffey  z.  New  York  Cent.  Ins.  Co  100  N.  Y. 
also  infra,  this  section,  Alienation  Clause—  417,  53  Am.  Rep.  202;  Knickerbocker  L.  Ins. 
Waiver  Co.  v-  Norton,  96  U.  S.  242;  Kansas  City  First 

3  Clauses  Providing  for  Forfeiture  Construed  Nat.  Bank  v.  Hartford  F.  Ins.  Co.,  95  U.  S.  673 ; 
Against  Insurer.  -  Thus,  in  Van  Schoick  v.  Small  v.  Westchester  F .Ins.  Co.,  51  Fed  Rep. 
Niagara  F.  Ins.  Co.,  68  N.  Y.  434,  Folger,  J.,  789;  Continental  Ins  Co.  v.  Vanlue,  126  Ind 
said  "  And  so  again  comes  up  the  oft- recur-  410.  In  the  latter  case  it  is  said:  But  such 
rine  and  still  vexed  question  between  insur-  provisions  are  restricted  with  especial  care  and 
ance  companies  and  their  policy  holders,  strictness  in  contracts  of  insurance,  the  courts, 
whether  a  fact  thoroughly  well  known  and  with  an  almost  unanimous  voice,  deciding  that 
comprehended  by  both  sides  to  the  contract  such  contracts,  because  of  their  peculiar  char- 
before  it  is  delivered,  may,  by  force  of  some  acter,  shall  be  strictly  and  rigidly  construed 
condition,  crouched  unseen  in  the  jungle  of  against  the  insurance  company  wherever  a 
orinted  matter  with  which  a  modern  policy  is  strict  construction  is  necessary  to  prevent  the 
overgrown,  make  a  defense  for  the  company  forfeiture  of  the  policy.  See  also  Georgia 
after  the  catastrophe  and  damage  has  hap-  Home  Ins.  Co.  7/  Bartlett,  91  Va  305. 

pened  against  which  it  professes  to  guard."  4.  See  supra,  this  title,  Parties  to  the  Contract 
See  also  Appleton  Iron  Co.  v.  British  America     —  Insurable  Interest 

Assur  Co    46  Wis  23.  5.  Contract  Personal.  -  Lynch  v.  Dalzell,  3 

In  nearly  every  one  of  the  cases  cited  infra  Bro.  P.  C.  (Toml.  ed.)  497;  Sadlers  Co.  v. 
the  courts  will  be  found  emphasizing  the  rule     Badcock,  2  Atk.  554;  Carpenter  v.  Providence 
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policy,  a  transfer  of  the  entire  interest  of  the  insured  must  terminate  the  insur- 
ance unless  the  insurer  by  consenting  to  the  transfer  or  otherwise,  agrees  to 
insure  the  transferee.  If  the  whole  interest  of  the  insured  has  terminated  the 
insurance  becomes  inoperative  by  reason  of  the  nature  of  the  contract  and  no 
condition  to  that  effect  is  required.1 

A  Mere  Change  in  the  Interest  of  the  Insured,  However,  stands  on  a  different  basis 
There  being  no  condition  against  this  in  the  policy,  a  transfer  that  falls  short 
of  terminating  the  entire  interest  of  the  insured  will  not  avoid  the  insurance 
as  to  the  interest  remaining,  since,  as  far  as  that  interest  extends,  the  insured 
may  suffer  a  loss,  and  may  therefore  be  indemnified.  Hence,  after  a  transfer 
or  alienation  not  divesting  the  insured  of  his  whole  interest,  he  remains  insured 
to  the  extent  of  the  interest  retained,  in  the  absence  of  contrary  conditions  in 
the  policy.*  The  title  must  be  absolutely  divested  in  order  to  terminate  the 
insurance  in  the  absence  of  conditions  against  change  of  interest.  Anv  leeal 
or  equitable  interest  remaining  in  the  insured,  even  the  smallest,  will  be  pro- 
tected by  the  insurance  to  the  extent  of  such  interest  3 

(3)  Second  Stage  —  Alienation  Expressly  Forbidden. -It  is  manifest  that 
the  rule  just  stated,  while  protecting  the  insured,  is  liable  to  work  injurv  to 
insurers,  who,  though  willing  to  insure  an  entire  and  absolute  title  might 
consider  an  equitable  or  contingent  interest  remaining  in  the  insured  after  con- 
veyance too  hazardous  a  risk.  Consequently  underwriters  very  soon  began  to 
insert  conditions  in  policies  to  meet  such  cases. 

(a)  Validity  of  Conditions.  —  It  would  hardly  seem  necessary  to  say  that  such 
conditions  are  reasonable,  in  accord  with  public  policy,  and  valid  and  the 
courts  have  so  held.4  ' 

(b)  Forfeiture  ipso  Facto.  —  Where  the  policy  is  conditioned  to  be  avoided  bv 
alienation  or  change  of  title  or  interest  without  the  consent  of  the  insurer  a 
breach  of  the  condition  terminates  the  insurance  without  any  formal  act  'or 
declaration  of  forfeiture.  The  condition  may  be  waived,  but  omission  to 
declare  a  forfeiture  will  not  constitute  a  waiver.* 

(c)  Time  to  Which  Condition  Refers.  —  Conditions  against  alienation,  or  against 
change  in  title,  interest,  or  possession,  refer  only  to  alienation  or  change  subse- 
quent to  the  time  when  the  insurance  is  effected.6 

Washington  Ins.  Co  16  Pet.  (U.  S.)  503;  land  v.  Insurance  Co.  of  North  Amercia  0  111 
Columbia  Ins  Co.  *•  Lawrence,  10  Pet.  (U.  S.)  App.  571;  Grant  v.  Eliot,  etc.,  Mut  F  Ins 
512;  Lane  v.  Main  Mut.  F.  Ins.  Co.,  12  Me.      Co.  75  Me  196 

A?"  w^'  I5°:  vUS°?  u  5U1,  I  MeL  2<  Chan&e  in  Interest  Doe8  N°t  Work  Forfeiture 

(Mass.)  68;  Wilson  v.  Trumbull  Mut.  F.  Ins.  -Scanlon  v.  Union  F.  Ins.  Co    4  Riss  7u 

Co    i9  Pa.  St.  372.  S.)  511;  Cowan*.  State  Ins.  Co  ^Iowair 

1  Insurance  Terminated  by  Complete  Transfer  Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa  176  Ik 

of  Interest  -  Meadows  v.  Havvkeye  Ins.  Co.,  Am.  Dec.  553=  Lazarus  v.  Commonwealth  Ins5 

62  Iowa  387;  Ayres ,v.  Hartford  F.  Ins.  Co.,  17  Co.,  5  Pick.  (Mass.)  76;  Jackson  z MaVsachul 

Iowa  176  85  Am.  Dec  553;  Macarty  v.  Com-  setts  Mut.  F.  Ins.  Co',  23  Pick ^Mass  )  418  ,4 

rnerc.al  Ins^  Co     17  La.  365;    Campbell  v.  Am.  Dec.  69;  Hitchcock  v.  Nor  hwestern  In^ 

Ham.  ton  Mut    Ins.  Co    51  Me.  69;  Wilson  Co.,  26  N.  Y.  68;  Manley  v.  Insurance  Co  of 

u  Hi11aJ.  v?'  £MrSSu L66;  DisbrOW  v-  J°nes-      North  America,     Lans.  (N.  Y  )  20    Terdee  v 
Harr.  (Mich.)  48,  Lahiff  v.  Ashuelot  Ins.  Co..      Cottage  Grove  F.  Ins.  Co    75  Wis  34 

W.nH  m  lS\  I1"3    a'          C°-  V\JylfT'  16  3-  ^tna  Ins-  Co-  »■  Jackson,     634B.  Mon 

Wend.  (N.  Y.)  385,  30  Am  Dec.  90;  Manley  v.  (Ky.)  242;  Shepherd  v.  Union  Mut.  F.  Ins 

Insurance  Co.  of  North  America  1  Lans  (N.  Co.,  38  N.  H.  232;  Van  Deusen  v.  Charter  Oak 

Y  )  20;  Titus  v.  Glens  Falls  Ins.  Co    81  N.  Y.  F.  &  M.  Ins.  Co.,  1  Robt.  (N.  Y.)  55  1  Abb 

419;  Girard  F.  &  M.  Ins.  Co.  v.  Hebard,  95  Pr.  N  S  (N  Y  )  349 

r*.'  IV  #;  C«3rey  V-  German  American  Ins.  4.  Conditions  Enforced.  —Carpenter  v.  Provi- 
so ,84  W1S.  80.  dence  Washington  Ins.  Co.,  16  Pet    (U   S  ) 
Therefore  the  transfer  without  the  insurers'  495;  Oakes  v.  Manufacturers'  F    &  M  Ins 
consen ting  to  an  insurance :  of  the  transferee's  Co.,  131  Mass.  164;  J.  B.  Ehrsam  Mach.  Co  v 
interest  would  not  keep  the  .nsurance  alive,  Phenix  Ins.  Co.,  43  Neb.   554-    Nassauer  v 
and,  it  being  at  an  end,  an  assignment  by  the  Susquehanna  Mut  F.  Ins.  Co    iog  Pa  St  ,07 
insured  to  the  transferee,  of  itself,  would  have  5.  Condition  Operating  Ipso  Facto.  -  Girard  F 
no  effect.    It  is  only  the  consent  of  the  insurer,  &  M.  Ins.  Co.  v.  Hebard  at  Pa  St  4V 
operating  to  make  a  new  contract,  that  can  6.  Conditions  Be'er  to  Time  Subsequent  to  Is- 
keep  the  insurance  alive  in  such  a  case.    Gar-  suance.  -  Cowart  v.  Capital  City  Ins.  Co.,  114 
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(d)  Development  of  the  Clause.  —  The  condition  against  alienation  has  had  many 
forms  and  the  details  must  be  considered  in  each  case  in  order  to  determine 
the  applicability  of  a  particular  decision.  Careful  attention  to  this  will  remove 
most  of  the  apparent  conflicts  in  the  cases.  The  various  forms  used  are  refer- 
able to  three  general  types.  At  first  the  condition  appears,  variously  expressed, 
as  a  prohibition  of  "sale,"  "transfer,"  or  "alienation."  This  condition,  hav- 
ing been  construed  to  refer  to  an  absolute  and  entire  alienation,  failed  to  meet 
the  requirement,  and  "change  of  title"  was  added  to  one  or  more  of  the  former 
words.  The  courts  generally  held  that  only  a  voluntary  alienation  or  change 
of  title  was  intended,  so  that  this  form  of  the  condition  was  soon  supple- 
mented by  the  words  "whether  by  legal  process  or  judicial  decree,  or  by 
voluntary  conveyance,"  or  similar  language.  But  this  form  did  not  provide 
for  the  more  important  matter  of  change  of  interest,  whence  the  present  clause 
forbidding  any  "change  in  title,  interest,  or  possession." 

(e)  Phrases  Used  —  aa.  Sale,  Transfer,  Alienation  —  (a a)  In  General.  —  Conditions 
against  "sale,"  "transfer,"  or  "alienation,"  where  "change"  of  interest  is  not 
forbidden,  are  strictly  construed,  and,  in  the  light  of  the  decisions  as  to  the  effect 
of  alienation  in  the  absence  of  conditions,  are  held  to  refer  only  to  an  absolute 
transfer  of  the  entire  interest  of  the  insured,  completely  divesting  him  of  rights 
in  the  property.  Any  sale  or  transfer  falling  short  of  this  which  leaves  him 
any  interest  that  may  be  covered  by  the  insurance  is  held  not  to  be  within  the 
purview  of  the  condition  as  to  the  interest  remaining.1  The  following  propo- 
sitions obviously  result  from  this  rule. 

(66)  Nominal  Transfers.  —  A  mere  nominal  transfer,  the  actual  interest  remain- 
ing, is  not  a  breach  of  the  condition.58 

(cc)  Temporary  Alienation.  —  A  temporary  alienation,  the  insured  having  an 
interest  at  the  time  when  the  insurance  was  effected  and  also  at  the  time  of 
the  loss,  is  not  a  breach  of  this  form  of  condition.3 

Cottage   Grove  F. 


Ala.  356;  Chamberlain  v.  Insurance  Co.  of 
North  America,  51  Hun  (N.  Y.)  636,  3  N.  Y. 
Supp.  701;  Morotock  Ins.  Co.  v.  Rodefer,  92 
Va.  747- 

1.  Clause  Against  Sale,  etc.,  Strictly  Construed 

—  United  States.  —  Holbrook  v.  American  Ins. 
Co.,  1  Curt.  (U.  S.)  193;  Scanlon  v.  Union  F. 
Ins.  Co.,  4  Biss.  (U.  S.)  511. 

Illinois.  —  Commercial    Ins.  Co.  v.  Scam- 
nion,  123  111.  601. 

Iowa.  — Ayers  v.  Hartford  Ins.  Co.,  21  Iowa 
193;  Cowan  v.  State  Ins.  Co.,  40  Iowa  551. 

Louisiana.  —  Power  v.  Ocean  Ins.  Co.,  19 
La.  28,  36  Am.  Dec.  665. 

Massachusetts.  —  Stetson  v.  Massachusetts 
Mut.  F.  Ins.  Co.,  4  Mass.  330,  3  Am.  Dec.  217; 
Lazarus  v.  Commonwealth  Ins.  Co.,  5  Pick. 
(Mass.)  76;  Rice  v.  Tower,  1  Gray  (Mass.)  426. 

New  York.  —  Gilbert  v.  North  American  F. 
Ins.  Co.,  23  Wend.  (N.  Y.)  43.  35  Am.  Dec. 
543;  Colt  v.  Phoenix  F.  Ins.  Co.,  54  N.  Y.  595; 
Browning  v.  Home  Ins.  Co.,  71  N.  Y.  508,  27 
Am.  Rep.  86,  6  Daly  (N.  Y.)  522;  Shotwell  v. 
Jefferson  Ins.  Co.,  5  Bosw.  (N.  Y.)  247;  Van 
Deusen  v.  Charter  Oak  F.  &  M.  Ins.  Co.,  I 
Robt.  (N.  Y.)  55;  Courtney  v.  New  York  City 
Ins.  Co.,  28  Barb.  (N.  Y.)  116. 

Ohio.  —  Blackwell  v.  Miami  Valley  Ins.  Co., 
48  Ohio  St.  533. 

Pennsylvania.  —  Perry  County  Ins.  Co.  v. 
Stewart,  19  Pa.  St.  45;  West  Branch  Ins.  Co. 
v.  Helfenstein,  40  Pa.  St.  289,  80  Am.  Dec. 
573;  Hill  v.  Cumberland  Valley  Mut.  Protec- 
tion Co.,  59  Pa.  St.  474. 

Rhode  Island.  —  Heaton  v.  Manhattan  F.  Ins. 
Co.,  7  R.  I.  502. 

13  C.  of  L. — 16  241 


Wisconsin.  —  Jerdee  v. 
Ins.  Co.,  75  Wis.  345. 

2.  Mere  Nominal  Transfer  No  Breach.  —  Ay  res 

v.  Hartford  F.  Ins.  Co.,  17  Iowa  176,  85  Am. 
Dec.  553;  Ayers  v.  Home  Ins.  Co.,  21  Iowa 
185;  ./Etna  Ins.  Co.  v.  Jackson,  16  B.  Mon. 
(Ky.)  242. 

The  insured,  in  order  to  prevent  certain 
creditors  from  attaching,  represented  that  the 
insured  property  had  been  sold  to  another 
creditor,  to  whom  no  sale  had  in  fact  been 
made,  but  with  whom  there  was  an  under- 
standing that  the  goods  should  be  called  his  if 
other  creditors  inquired.  As  there  was  no 
actual  transfer,  it  was  held  that  a  condition 
against  alienation  or  change  of  title  had  not 
been  broken.  Orrell  v.  Hampden  F.  Ins.  Co., 
13  Gray  (Mass.)  43T. 

3.  Temporary  Alienation.  —  Macky  v.  Ins.  Co., 
cited  in  Bailey  v.  American  Cent.  Ins.  Co.,  13 
Fed.  Rep.  258;  Power  v.  Ocean  Ins.  Co.,  19 
La.  28,  36  Am.  Dec.  665;  Lane  v.  Maine  Mut. 
F.  Ins.  Co.,  12  Me.  44>  28  Am.  Dec.  150; 
Worthington  v.  Bearse,  12  Allen  (Mass.)  382, 
90  Am.  Dec.  152;  Hitchcock  v.  Northwestern 
Ins  Co.,  26  N.  Y.  68;  Shearman  v.  Niagara  F. 
Ins.  Co.,  46  N.  Y.  526,  7  Am.  Rep.  380;  Insur- 
ance Co.  of  North  America  v.  Lewis,  1  Ohio 
Cir  Ct.  Rep.  79,  1  Ohio  Cir.  Dec.  47;  Paquet 
v  Citizens  Ins.  Co.,  4  Quebec  L.  Rep.  230. 
See  also  Mulville  v.  Adams,  19  Fed.  Rep.  887; 
Iowa  State  Ins.  Co.  v.  Schreck,  27  Neb.  527; 
Omaha  F.  Ins.  Co.  v.  Dierks,  43  Neb.  473; 
Hooper  v.  Hudson  River  F.  Ins.  Co.,  17  N.  Y. 
4->4  15  Barb.  (N.  Y.)  413;  Gray  v.  Guardian 
Ass'ur.  Co.,  82  Hun  (N.  Y.)  380. 
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{dd)  Increase  of  Interest.  —  A  sale  or  conveyance  of  the  property  which  increases 
the  interest  of  the  insured,  as  where  an  insured  mortgagee  buys  in  the  property 
at  foreclosure  sale  or  takes  a  conveyance  from  the  mortgagor,  thereby  acquiring 
the  whole  interest,  is  not  a  breach  of  this  condition.1 

(ee)  Incomplete  and  Involuntary  Transfers.  —  Unless  the  transfer  is  Completed  at 

the  time  of  loss,  the  insured  is  not  divested  of  all  interest,  and  this  condition 
is  not  broken.3 

A  Sheriff's  or  Foreclosure  Sale  is  not  a  complete  transfer,  and  hence  is  not  a 
breach  of  this  condition,  so  long  as  there  is  any  right  of  redemption  remaining 
in  the  insured.  Before  confirmation  and  before  the  period  of  redemption 
allowed  by  law  has  expired,  such  a  sale  will  not  avoid  the  insurance  in  the 
absence  of  conditions  expressly  applying  to  it.3 

Partition  Proceedings  Pending,  no  partition  having  been  had,  are  no  breach  of 
this  condition.4 


In  Mt.  Vernon  Mfg.  Co.  v.  Summit  County 
Mut.  F.  Ins.  Co.,  10  Ohio  St.  364,  the  court 
cited  Lane  v.  Maine  Mut.  F.  Ins.  Co.,  12  Me. 
44,  28  Am.  Dec.  150,  and  Power  v.  Ocean  Ins. 
Co.,  19  La.  28,  36  Am.  Dec.  665,  apparently 
with  approval,  but  declined  to  pass  upon  the 
question. 

Illustrations.  —  In  Power  v.  Ocean  Ins.  Co., 
19  La.  28,  36  Am.  Dec.  665,  the  insured  sold 
the  property  and  gave  up  possession,  bul  after 
a  few  months  took  possession  again  by  reason 
of  default  in  payment  of  the  purchase  price, 
and  was  in  possession  at  the  time  of  the  loss. 
It  was  held  that  the  insurance  was  only  sus- 
pended and  that  it  revived  on  reconveyance. 
But  see  Kyte  v.  Commercial  Union  Assur.  Co., 
149  Mass.  116,  where  the  doctrine  of  suspen- 
sion was  denied  as  to  another  clause. 

In  Paquet  v.  Citizens  Ins.  Co.,  4  Quebec  L. 
Rep.  230,  a  sale  for  taxes  was  held  not  to  be  a 
breach  of  conditions  against  alienation  where 
the  property  was  redeemed  in  the  manner  pro- 
vided by  law. 

Under  a  different  form  of  condition,  it  was 
held  that  a  subsequent  reconveyance  would 
not  revalidate  the  insurance.  Home  Mut.  F. 
Ins.  Co.  v.  Hauslein,  60  111.  52J. 

1.  Increase  of  Interest  —  Mortgagee  Acquiring 
Sole  Interest  —  United  States.  —  Bailey  v. 
American  Cent.  Ins.  Co.,  4  McCreary  (U.  S.) 
221,  13  Fed.  Rep.  250. 

Colorado.  —  Wich  v.  Equitable  F.  &  M.  Ins. 
Co.,  2  Colo.  App.  484. 

Iowa.  —  Esch  v.  Home  Ins.  Co.,  78  Iowa  334, 
16  Am.  St.  Rep.  443. 

Kansas.  —  Continental  Ins.  Co.  v.  Ward,  50 
Kan.  346;  Dodge  v.  Hamburg-Bremen  F.  Ins. 
Co.,  4  Kan.  App.  415. 

Minnesota.  — Washburn  Mill  Co.  v.  Philadel- 
phia F.  Assoc.,  60  Minn.  72;  Pioneer  Sav., 
etc.,  Co.  v.  St.  Paul  F.  &  M.  Ins.  Co.,  68  Minn. 
170. 

New  Hampshire.  —  Bragg  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  289. 

Ohio.  —  Washington  Ins.  Co.  v.  Hayes,  17 
Ohio  St.  432,  03  Am.  Dec.  628. 

Rhode  Island.  —  Heaton  v.  Manhattan  F.  Ins. 
Co.,  7  R.  I.  502. 

2.  Transfer  Must  Be  Complete  at  Loss  to  Avoid 
Policy.  —  Gilbert  v.  North  American  F.  Ins. 
Co.,  23  Wend.  (N.  Y.)  43,35  Am.  Dec.  5 1-3 ; 
People's  Ins.  Co.  v.  Straehle,  2  Cine.  Super. 
Ct.  Rep.  186  (a  deed  in  escrow);  Erb  v.  Ger- 
man-American Ins.  Co.,  98  Iowa  606. 


A  Bill  of  Sale  Without  Possession  Given  is  not 

an  alienation  or  change  of  title  or  interest. 
Omaha  F.  Ins.  Co.  v.  Thompson,  50  Neb.  580. 
Nor,  a  fortiori,  is  an  undelivered  bill  of  sale. 
Vogel  v.  People's  Mut.  F.  Ins.  Co.,  9  Gray 
(Mass.)  23. 

A  Deed  to  an  Assignee  for  the  Benefit  of  Credit- 
ors was  held  no  breach  where  possession  re- 
mained in  the  grantor.  Phoenix  Ins.  Co.  v. 
Lawrence,  4  Mete.  (Ky.)  g,  81  Am.  Dec.  521. 

3.  Foreclosure  or  Sheriff's  Sale  —  Illinois.  — 
Stephens  v.  Illinois  Mut.  F.  Ins.  Co.,  43  111. 
327. 

Iowa.  —  McKissick  v.  Mill  Owner's  Mut.  F. 
Ins.  Co.,  50  Iowa  116;  Lodge  v.  Capital  Ins. 
Co.,  91  Iowa  103;  Greenlee  v.  North  British, 
etc.,  Ins.  Co.,  102  Iowa  427. 

Maine. — Campbell  v.  Hamilton  Mut.  Ins. 
Co.,  51  Me.  69. 

Massachusetts.  —  Strong  v.  Manufacturers' 
Ins.  Co.,  10  Pick.  (Mass.)  40,  20  Am.  Dec.  507. 

Michigan.  —  Hopkins  Mfg.  Co.  v.  Aurora  F. 
&  M.  Ins.  Co.,  48  Mich.  148. 

Minnesota.  —  Loy  v.  Home  Ins.  Co.,  24 
Minn.  315,  31  Am.  Rep.  346. 

New  Hampshire.  —  Bragg  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  289. 

New  Jersey.  —  Marts  v.  Cumberland  Mut. 
F.  Ins.  Co.,  44  N.  J.  L.  478;  Sussex  County 
Mut.  F.  Ins.  Co.  v.  Woodruff,  26  N.  J.  L.  541. 

New  York.  —  Haight  v.  Continental  Ins. 
Co.,  92  N.  Y.  51;  Wood  z:  American  F.  Ins. 
Co.,  149  N.  Y.  382,  78  Hun  (N.  Y.)  109;  Ter- 
penning  v.  Agricultural  Ins.  Co.,  14  Hun  (N. 
Y.)  299. 

Ohio.  —  Mt.  Vernon  Mfg.  Co.  v.  Summit 
County  Mut.  F.  Ins.  Co.,  10  Ohio  St.  362. 

Pennsylvania.  —  Farmers'  Mut.  Ins.  Co.  v. 
Graybill,  74  Pa.  St.  17;  Collins  v.  London 
Assur.  Corp.,  165  Pa.  St.  298,  (deed  not  deliv- 
ered). 

Wisconsin.  —  Hammel  v.  Queen's  Ins.  Co., 
54  Wis.  72,  41  Am.  Rep.  I. 

Where  the  by-laws  of  a  mutual  insurance 
company  provided  that  mortgaged  property 
should  not  be  considered  aliened  so  as  to  avoid 
the  insurance  until  foreclosure,  a  third  person 
bought  the  equity  of  redemption  and  also  the 
mortgage,  and  took  an  assignment  of  the 
policy.  It  was  held  that  there  could  be  no  re- 
covery for  a  loss  had  after  merger  of  the  mort- 
gage in  the  fee.  Macomber  v.  Cambridge 
Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.)  133. 

4.  Partition.  —  Gates  z:  Smith,  4  Edw.  Ch. 
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A  Levy  of  Execution  on  personal  property,  where  the  goods  are  not  removed, 
is  for  the  same  reason,  not  an  alienation,  since  it  leaves  the  general  property 
in  the  judgment  debtor.1  A  fortiori  a  levy  of  execution  on  real  property 
does  not  amount  to  an  alienation.2  ' 

In  Case  No  Time  Is  Allowed  for  Redemption  after  a  foreclosure  sale,  the  alienation 
is  complete  and  there  is  a  breach  of  the  condition.3 

An  Incomplete  Transfer  Does  Not  Constitute  a  Breach  of  the  condition  against  aliena- 
tion in  any  form  that  such  conditions  have  taken.  Obviously,  until  the  trans- 
fer is  completed  there  is  no  change  either  of  title  or  of  interest.4^  ( 

Voluntary  Transfers  Only  Prohibited.  — The  condition  against  "sale,"  "transfer, 
or  "alienation"  is  frequently  held  to  refer  to  voluntary  transfers  only,  and  not 
to  be  broken  by  a  sale  upon  execution  or  in  pursuance  of  a  judicial  decree. 

(//)  Partial  Alienation.  —  Under  the  general  rule  it  is  obvious  that  a  transfer 
of  part  of  the  insured  property  or  of  a  partial  interest  therein  would  not  vitiate 
the  insurance  as  to  the  part  or  the  interest  not  transferred,  where  the  policy 
prohibited  sale,  transfer,  or  alienation  generally  but  was  silent  as  to  partial 
alienation.6 

by  holding  that  the  alienation  must  be  com- 
plete and  that  it  was  not  complete  so  long  as 
any  right  of  redemption  remained. 

For  the  same  reasons,  until  the  period 
allowed  for  redemption  has  expired,  or  the 
sale  is  complete  by  confirmation  and  deed,  a 
sale  under  legal  process  or  foreclosure  is  no 
breach  of  conditions  against  "  change  in  title, 
interest,  or  possession,"  where  the  levy  does 
not  interfere  with  possession. 

Iowa.~-  Erb  v.  German-American  F.  Ins.  Co., 
g8  Iowa  606;  Lodge  v.  Capital  Ins.  Co.,  91 
Iowa  103. 

Michigan. — Michigan  State  Ins.  Co.  v. 
Lewis,  30  Mich.  41;  Butz  v.  Ohio  Farmers' 
Ins.  Co.,  76  Mich.  263. 

New  York.  —  Wood  v.  American  F.  Ins.  Co., 
149  N.  Y.  382,  78  Hun  (N.  Y.)  109;  Walradt  v. 
Phoenix  Ins.  Co.,  136  N.  Y.  375,  32  Am.  St.  Rep. 
752,  64  Hun  (N.  Y.)  129;  Haight  v.  Continen- 
tal Ins.  Co.,  92  N.  Y.  51. 

Pennsylvania.  —  Farmers'  Mut.  Ins.  Co.  v. 
Graybill,  74  Pa.  St.  17;  Collins  v.  London 
Assur.  Corp.,  165  Pa.  St.  298. 

Wisconsin.  —  Hammel  v.  Queen's  Ins.  Co., 
54  Wis.  78,  41  Am.  Rep.  1. 

Sale  under  Mechanic's  Lien. —  In  Greenlee  v. 
North  British,  etc.,  Ins.  Co.,  102  Iowa  427, 
mechanic's  liens  on  the  property  had  been 
foreclosed  and  sale  had  thereunder  before 
the  loss,  but  the  statute  allowed  a  period 
for  redemption  from  such  sales,  which  had  not 
expired.  It  was  held  that  there  had  been  no 
complete  change  of  interest,  title,  or  posses- 
sion. To  meet  this  construction  of  the  policy, 
conditions  avoiding  the  insurance  in  case  the 
property  is  levied  upon  or  taken  into  custody 
in  judicial  proceedings  have  been  introduced, 
which  are  discussed  below. 

6.  Partial  Alienation  Not  Fatal  in  Absence  of 
Special  Clause.  —  Commercial  Ins.  C.  v.  Span- 
kneble,  52  111.  53,  4  Am.  Rep.  582;  Stetson  v. 
Massachusetts  Mut.  F.  Ins.  Co.,  4  Mass.  330, 
3  Am  Dec.  217-  Rex  v.  Merchants  Ins.  Co., 
2  Phil'a.  (Pa.)  357,  14  Leg.  Int.  (Pa.)  332.  See 
also  Phenix  Ins.  Co.  v.  Lorenz,  7  Ind.  App 
266;  Bailey  v.  Homestead  F.  Ins.  Co.,  16 
Hun  (N.  Y.)  503. 

Sale    and    Mortgage  Back.  —  Consequently, 
where  the  insured  sold  the  property  and  took 
Volume  XIII. 


(N.  Y.)  702.    See  also  Farmers'  Mut.  Ins.  Co. 
v.  Graybill,  74  Pa.  St.  17. 

1.  Levy  on  Personalty.  —  Phoenix  Ins.  Co.  v. 
Lawrence,  4  Mete.  (Ky.)  9,  81  Am.  Dec.  521; 
Rice  v.  Tower,  I  Gray  (Mass.)  426. 

2.  Levy  on  Realty.  —  Hammel  v.  Queen's 
Ins.  Co.,  54  Wis.  72,  41  Am.  Rep.  1;  Walradt 
v.  Phoenix  Ins.  Co.,  136  N.  Y.  375,  32  Am.  St. 
Rep.  752,  64  Hun  (N.  Y.)  129;  Caraher  v. 
Royal  Ins.  Co.,  63  Hun  (N.  Y.)  82. 

3.  When  No  Opportunity  for  Redemption  After 
Foreclosure.  —  Strong  v.  Manufacturers'  Ins. 
Co.,  10  Pick.  (Mass.)  40,  20  Am.  Dec.  507; 
McLaren  v.  Hartford  F.  Ins.  Co.,  5  N.  Y.  151. 

When  the  time  for  redemption  has  expired, 
there  is  a  "  change  in  title,"  Brunswick  Sav. 
Inst.  v.  Commercial  Union  Ins.  Co.,  68  Me. 
313,  28  Am.  Rep.  56;  and  an  "  alienation," 
McKissick  v.  Mill  Owners'  Mut.  F.  Ins.  Co., 
50  Iowa  116;  Mt.  Vernon  Mfg.  Co.  v.  Summit 
County  Mut.  F.  Ins.  Co.,  10  Ohio  St.  347. 

4.  Erb  v.  German-American  Ins.  Co.,  98 
Iowa  606;  Stephens  v.  Illinois  Mut.  F.  Ins. 
Co.,  43  111.  327.  See  also  last  part  of  next 
note. 

5.  Conditions  Held  Applicable  to  Voluntary 
Transfers  Only.  —  Strong  v.  Manufacturers'  Ins. 
Co.,  10  Pick.  (Mass.)  40,  20  Am.  Dec.  507; 
Bragg  v.  New  England  Mut.  F.  Ins.  Co.,  25  N. 
H.  289;  Baley  v.  Homestead  F.  Ins.  Co.,  80 
N.  Y.  21,  36  Am.  Rep.  570;  Franklin  F.  Ins. 
Co.  v.  Findlay,  6  Whart.  (Pa.)  483,  37  Am. 
Dec.  430;  Hammel  v.  Queen's  Ins.  Co.,  54  Wis. 
72,  41  Am.  Rep.  1;  Starkweather  v.  Cleveland 
Ins.  Co.,  2  Abb.  (U.  S.)  67.  See  also  infra,  this 
section,  Change  of  Interest — Incumbrances;  and 
compare  infra,  this  section  and  subdivision, 
Bankruptcy. 

In  Hammel  v.  Queen's  Ins.  Co.,  54  Wis.  72, 
41  Am.  Rep.  I,  the  policy  provided  against  sale 
or  alienation  "  whether  by  legal  process  or  ju- 
dicial decree,  or  voluntary  transfer  or  convey- 
ance." A  sale  of  real  property  under  execu- 
tion was  held  not  to  work  a  forfeiture  under 
this  prohibition,  the  right  of  possession  and 
right  to  redeem  not  having  been  extinguished. 
The  doctrine  laid  down  in  the  text  was  de- 
clared, and  the  prohibition  quoted  from  the 
policy  (induced  by  the  limitation  of  the  old 
form  to  voluntary  conveyances)  was  avoided 
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Alienation  "  in  Whole  or  in  Part »  Forbidden.  —  This  rule  was  frequently  met  by 
the  addition  of  the  words  "in  whole  or  in  part,"  or  like  language,  after 
alienation."  Under  the  clause  thus  worded,  the  retention  of  a  partial  interest 
did  not  keep  the  insurance  alive  as  to  such  interest.1  But  this  condition  does 
not  apply  to  insurance  on  stocks  of  merchandise  kept  for  sale,  since  it  is  evi- 
dent that  the  parties  did  not  intend  notice  to  the  insurer  of  each  item  as  it  was 
sold,  but  had  reference  to  the  transfer  of  the  whole  stock  as  such  -  and  the 
same  construction  is  given  to  the  later  forms  of  the  clause.2 

A  Change  of  interest  is  none  the  less  such  because  it  is  partial.  Therefore  if 
the  change  is  substantial,3  the  retention  of  a  partial  interest  will  not  prevent  a 
breach  of  the  condition.  A  transfer  with  a  bond  for  reconveyance,4  a  convey- 
ance from  husband  to  wife  through  a  third  party,5  a  sale  with  mortgage  back  6 
a  sale  reserving  a  vendor's  lien,7  or  a  sale  with  reconveyance  of  a  life  estate'8 
avoids  the  insurance  under  such  a  condition. 

U?)  Void  Transfers.  —  A  void  transfer,  having  no  effect  upon  the  title  or  inter- 
est of  the  insured,  is  obviously  no  breach  of  this  condition.9     Where  an 


a  mortgage  back  for  the  deferred  payments  it 
was  held  that  the  condition  against  transfer 
was  not  broken,  since  he  retained  an  interest. 
Savage  v.  Long  Island  Ins.  Co.,  43  How.  Pr. 
(N.  Y.  Supreme  Ct.)  462;  Kitts  v.  Massasoit 
Ins.  Co.,  56  Barb.  (N.  Y.)  177.  See  Sanders  v. 
Hillsborough  Ins.  Co.,  44  N.  H.  238.  See  also 
the  next  note. 

Conveyance  with  Eeconveyance  to  Wife.  —  On 
the  same  principle,  where  the  insured  con- 
veyed to  a  third  party,  who  thereupon  con- 
veyed to  the  wife  of  the  insured,  the  policy 
-was  held  to  remain  in  force  as  to  the  curtesy 
interest  retained.  Caldwell  v.  Stadacona  F., 
etc.,  Ins.  Co.,  11  Can.  Sup.  Ct.  Rep.  212.  But 
see  the  next  note.  Of  course  these  decisions 
are  not  applicable  to  conditions  against 
"  change  of  title  or  interest." 

1.  Sale  and  Mortgage  Back.  —  California  State 
Bank  v.  Hamburg-Bremen  Ins.  Co  ,  71  Cal. 
II;  Abbott  v.  Hampden  Mut.  F.  Ins.  Co., 
30  Me.  414;  Tomlinson  v.  Monmouth  Mut! 
F.  Ins.  Co.,  47  Me.  232;  Foote  v.  Hartford  F. 
Ins.  Co.,  119  Mass.  259;  Savage  v.  Howard 
Ins.  Co.,  52  N.  Y.  502,  11  Am.  Rep.  741; 
Miner  v.  Judson,  2  Hun  (N.  Y.)  441.  In  these 
cases,  the  insured  sold  and  took  a  mortgage 
back,  or,  in  one  case,  took  back  a  defeasance. 
The  insurance  was  held  to  be  avoided.  See 
also  the  next  paragraph  but  one  infra. 

Transfer  to  Wife.  —  In  Oakes  v.  Manufactur- 
ers' F.  &  M.  Ins.  Co.,  131  Mass.  164,  the  pol- 
icy was  conditioned  to  be  void  if  the  insured 
premises  were  conveyed  "  in  whole  or  in 
part."  A  conveyance  by  the  insured  to  a 
third  person,  who  immediately  and  as  a  part 
of  the  transaction  conveyed  to  the  wife  of  the 
insured,  was  held  to  avoid  the  insurance.  To 
the  same  effect,  but  under  a  different  condi- 
tion, are:  Milwaukee  Mechanics'  Mut.  Ins. 
Co.  v.  Ketterlin,  24  111.  App.  188;  Langdon  v. 
Minnesota  Farmers  Mut.  F.  Ins.  Assoc.,  22 
Minn.  193;  Baldwin  v.  Phoenix  Ins.  Co.,  60  N. 
H.  164;  Walton  v.  Agricultural  Ins.  Co.,  116 
N.  Y.  317.  Compare  also  Mulville  v.  Adams, 
19  Fed.  Rep.  887. 

Life  Estate  Retained.  —  In  Farmers'  Ins.  Co. 
v.  Archer,  36  Ohio  St.  608,  the  insured  con- 
veyed to  another,  who  thereupon  reconveyed 
a  life  estate.  This,  which  would  have  been 
enough  to  uphold  the  insurance  under  the 
general  condition  against  "  alienation,"  was 


held  to  avoid  the  policy  under  the  condition  in 

question. 

2.  Insurance  on  Stocks  of  Merchandise.  —  Lane 
v.  Maine  Mut.  F.  Ins.  Co.,  12  Me.  44,  28  Am. 
Dec.  150;  Wolfe  v.  Security  F.  Ins.  Co.,  39  N. 
Y.  49;  Biggs  v.  Insurance  Co.,  88  N.  Car.  141 ; 
West  Branch  Ins.  Co.  v.  Helfenstein,  40  Pa. 
St.  289,  80  Am.  Dec.  573.  See  also  Hooper  v. 
Hudson  River  F.  Ins.  Co.,  17  N.  Y.  424  15 
Barb.  (N.  Y.)  413. 

In  West  Branch  Ins.  Co.  v.  Helfenstein,  40 
Pa.  St.  289,  80  Am.  Dec.  573,  the  rule  protect- 
ing insurers  of  merchandise  was  applied  in 
favor  of  a  merchant  who  sold  all  the  goods  on 
the  lower  floor  of  the  store,  and  admitted  the 
purchasers  to  the  possession  of  that  part  of  the 
storehouse,  for  the  purpose  of  making  mer- 
chandise of  the  goods,  but  who  retained  all 
goods  on  the  upper  floor,  and  these  were 
proved  to  exceed  in  value  the  amount  of  insur- 
ance. 

3.  See  infra,  this  section,  Change  of  Interest. 

4.  Change  of  Interest.  —  Foote  v.  Hartford  F. 
Ins.  Co.,  119  Mass.  259. 

5.  Oakes  v.  Manufacturers'  F.  &  M.  Ins. 
Co.,  131  Mass.  164;  Langdon  v.  Minnesota 
Farmers'  Mut.  F.  Ins.  Assoc.,  22  Minn.  193; 
Baldwin  v.  Phcenix  Ins.  Co.,  60  N.  H.  164; 
Walton  v.  Agricultural  Ins.  Co.,  116  N.  Y.  317. 

Even  if  the  property  is  a  homestead,  such  a 
conveyance  is  a  breach  of  the  condition.  Mil- 
waukee Mechanics'  Mut.  Ins.  Co.  v.  Ketterlin, 
24  111.  App.  188. 

6.  Home  Mut.  F.  Ins.  Co.  v.  Hauslein,  60 
111.  521;  Abbott  v.  Hampden  Mut.  F.  Ins.  Co., 
30  Me.  414;  Savage  v.  Howard  Ins.  Co.,  52  N. 
Y.  502,  11  Am.  Rep.  741;  Miner  v.  Judson,  2 
Hun  (N.  Y.)  441;  Bates  v.  Commercial,  etc., 
Ins.  Cos.,  2  Cine.  Super.  Ct.  Rep.  195. 

But  it  has  been  held  that  such  a  conveyance 
is  not  a  "  change  of  title."  Kitts  v.  Massasoit 
Ins.  Co.,  56  Barb.  (N.  Y.)  177. 

7.  California  State  Bank  v.  Hamburg-Bre- 
men Ins.  Co.,  71  Cal.  11. 

8.  Farmers'  Ins.  Co.  v.  Archer,  36  Ohio  St. 
608. 

A  conveyance  by  the  wife  to  her  husband's 
assignee  in  insolvency  is  a  breach  of  condi- 
tions against  change  of  title  or  interest. 
Brown  v.  Cotton,  etc.,  Manufacturers'  Mut. 
Ins.  Co.,  156  Mass.  587. 

9.  Void  Transfer  No  Breach  —  Illinois.  —  Keith 
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involuntary  transfer  is  voidable,  and  the  insured  has  not  been  dispossessed  nor 
acquiesced  therein,  such  transfer  cannot  affect  a  condition  against  alienation 
in  a  policy  1  Where  the  transfer  is  voluntary,  but  is  absolutely  void,  it  is 
without  effect  on  the  policy.3  So  where  a  voluntary  conveyance  is.  voidable 
between  the  parties  and  has  been  disaffirmed  or  rescinded  before  loss,  it  is  of 
no  effect  and  is  not  a  breach  of  the  condition.  But  where  such  conveyance  is- 
subsisting  and  unrescinded,  or  where  it  is  good  between  the  parties  thereto, 
and  is  voidable  only  as  to  third  parties,  there  is  a  breach.3 

(hh)  Conditional  Sales  and   Transfers   as    Security  -  aaa.  In  General.  —  As  a  transfer  Or 

alienation  not  absolute  and  divesting  the  insured  of  all  interest  does  not  defeat 
the  insurance  in  the  absence  of  conditions  so  providing,  a  transfer,  though 
absolute  in  form,  which  is  in  fact  conditional,  subject  to  defeasance,  or 
intended  as  security,  is  not  a  breach  of  conditions  against  sale,  transfer,  or 
alienation,  since  there  is  no  termination  of  the  interest  of  the  insured. 

bbb.  Absolute  Transfer  as  security.  —  Absolute  conveyances  intended  as  security,, 
assignments  as  collateral  security,  and  the  like  will  not  constitute  a  breach  of 
this  condition.5  Nor  are  such  conveyances  a  breach  of  conditions  against 
change  of  title  or  interest  where  they  merely  create  a  lien  or  incumbrance, 

last  cited,  the  court  said:  "  We  think  that  the 
assignment  was  valid  and  operative,  so  far,  at 
least,  that  the  assignor  could  not  reclaim  or 
recover  back  the  property  assigned  from  the 
assignee.  Whether  the  assignment  is  void  as 
against  creditors  for  fraud  in  fact,  or  is  de- 
clared void  as  against  creditors  by  the  statute, 
by  reason  of  not  having  been  executed  as  re- 
quired by  the  statute,  can  make  no  difference. 
In  either  case  the  execution,  delivery,  and  ac- 
ceptance of  S'zch  an  assignment,  and  posses- 
sion under  it,  was  a  breach  of  the  condition 
insisted  on,  and,  if  not  properly  consented  to, 
effected  a  change  in  the  interest,  title,  and  pos- 
session of  the  property  assigned,  and  avoided 
the  policies  in  question." 

Rescission  or  Revocation  After  Loss  will  not 
prevent  a  breach  of  the  condition  against 
alienation.  Mt.  Vernon  Mfg.  Co.  v.  Summit 
County  Mut.  F.  Ins.  Co.,  10  Ohio  St.  347;  Mil- 
waukee Trust  Co.  :•.  Lancashire  Ins.  Co.,  95 
Wis.  193  (last  paragraph). 

A  Sale  After  the  Loss,  but  in  ignorance 
thereof,  being  ineffectual,  is  not  a  breach  of 
the  condition.  Duncan  v.  Great  Western  Ins. 
Co.,  3  Keyes  (N.  Y.)  394. 

4.  Conditional  Transfer.  —  Bates  v.  Commer- 
cial Ins.  Co.,  1  Cincinnati  Super.  Ct.  Rep. 
523. 

As  to  the  effect  of  different  conditions,  see 
infra,  this  section.  Change  of  Title  ;  Change  of 
Interest. 

5.  Transfer  Absolute  in  Form,  Conditional  m 
Fact  —  United  States.  —  Holbrook  v.  American 
Ins.  Co.,  1  Curt.  (U.  S.)  193;  Nussbaum  v. 
Northern  Ins.  Co.,  37  Fed.  Rep.  524- 

Illinois.  —  Commercial  Ins.  Co.  v.  Span- 
kneble,  52  111.  53.  4  Am.  Rep.  582. 

jowa.—  Ayers  v.  Home  Ins.  Co.,  21  Iowa 
185 

Massachusetts.  —  Jackson  v.  Massachusetts 
Mut.  F.  Ins.  Co.,  23  Pick.  (Mass.)  418,  34  Am. 
Dec.  69;  Gordon  v.  Massachusetts  F.  &  M. 
Ins.' Co.',  2  Pick.  (Mass.)  249. 

New  York.  —  Barry  v.  Hamburg-Bremen 
F.  Ins.  Co.,  no  N.  Y.  1. 

Ohio.  —  Trumbull  v.  Portage  County  Mut. 
Ins.  Co.,  12  Ohio  305. 
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v.  Globe  Ins.  Co.,  52  111.  518,  4  Am.  Rep.  624; 
Commercial  Ins.  Co.  v.  Spankneble,  52  111.  53, 
4  Am.  Rep.  582;  Commercial  Ins.  Co.  v.  Scam- 
mon  123  111.  601;  Kitterlin  v.  Milwaukee  Me- 
chanic's Mut.  Ins.  Co.,  134  HI-  647;  Niagara 
F.  Ins.  Co.  v.  Scammon,  144  111.  490;  Scammon 
v.  Commercial  Union  Assur.  Co.,  6  111.  App. 
551. 

Kansas.  —  German  Ins.  Co.  v.  York,  48  Kan. 
488. 

Kentucky.  —  ^Etna  Ins.  Co.  v.  Jackson,  16 
B.  Mon.  (Ky.)  242. 

Maine.  —  School  Dist.  No.  6  v.  ./Etna  Ins. 
Co.,  62  Me.  330.  . 

Massachusetts.  —  Copeland  v.  Mercantile  Ins. 
Co.,  6  Pick.  (Mass.)  198. 

Missouri.  —  Jecko  v.  St.  Louis  F.  &  M.  Ins. 
Co.,  7  Mo.  App.  308. 

New  York.  —  Pitney  v.  Glen's  Falls  Ins. 
Co.,  65  N.  Y.  6. 

Ohio.  —  Richland  County  Mut.  Ins.  Co.  v. 
Sampson,  38  Ohio  St.  672. 

See  also  ?'«/>a,  this  section,  Conditions  Against 
Levy.  Foreclosure,  etc. 

In  Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y. 
6,  the  defense  relied  upon  was  a  sale  of  the  in. 
sured  property  which  was  void  under  the 
statute  of  frauds.  The  insurance  was  up- 
held. 

In  German  Ins.  Co.  v.  York,  48  Kan.  488,  a 
deed  purporting  to  convey  a  homestead,  but 
signed  by  the  husband  alone,  and  therefore 
void,  was  held  not  to  affect  the  policy  of  insur- 
ance. 

1.  Voidable  Involuntary  Transfer  Not  Enforced 
Against  Insured.  —  Commercial  Ins.  Co.  v. 
Scammon,  123  111.  601. 

2.  German  Ins.  Co.  v.  York,  48  Kan.  488; 
Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y.  6,  and 
cases  last  above  cited. 

3.  Transfer  Voidable  but  Good  Between  Parties. 
—  Dadmun  Mfg.  Co.  v.  Worcester  Mut.  F. 
Ins.  Co.,  11  Met.  (Mass.)  429;  Baldwin  v. 
Phcenix  Ins.  Co.,  60  N.  H.  164;  Baldwin  v. 
Hartford  F.  Ins.  Co.,  60  N.  H.  422,  49  Am.  Rep. 
324.  See  also  Commercial  Ins.  Co.  v.  Scam- 
mon, 123  111.  601;  Milwaukee  Trust  Co.  v. 
Lancashire  Ins.  Co.,  95  Wis.  192.    In  the  case 
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though  in  jurisdictions  where  such  conveyances  are  held  to  be  more  than  a 
mere  incumbrance  they  are  fatal  to  the  insurance.1 

ccc.  conveyance  with  Defeasance.  —  A  fortiori,  where  there  is  a  defeasance  or  bond 
for  reconveyance,  the  conveyance  being  for  security,  there  is  no  breach  of  the 
condition.2 

add.  Mortgage. —  For  the  same  reason,  a  mortgage  is  not  an  alienation  within 
the  purview  of  the  condition  in  question,  and  does  not  affect  the  insurance,  in 
the  absence  of  special  conditions  to  that  effect.3  Nor,  according  to  the  gen- 
eral holding,  is  it  a  breach  of  conditions  against  change  of  title  or  change  of 
interest,4  though  in  some  jurisdictions  the  contrary  view  is  taken.5 

eee.  Trust  Deed. —  A  trust  deed  given  as  security  is  equivalent  to  a  mortgage, 


Pennsylvania.  —  Chandler  v.  Commerce  F. 
Ins.  Co.,  88  Pa.  St.  223. 

1.  Such  Transfers  Create  No  Change  of  Interest 
or  Title.  —  German  Ins.  Co.  v.  Gibe,  162  111. 
251;  Glasco  Bank  v.  Springfield  F.  &  M.  Ins. 
Co.,  5  Kan.  App.  388.  where  it  is  said:  "  In 
Kansas  the  law  is  well  settled  that  every  deed 
of  conveyance,  *  *  *  if  made  for  the  pur- 
pose of  securing  debt,  and  for  that  purpose 
only,  is  a  mortgage." 

Contra.  —  In  some  states  such  a  transfer  is 
held  to  pass  title,  and  is  therefore  a  breach  of 
the  condition.  Phcenix  Ins.  Co.  v.  Asberry,  95 
Ga.  792;  Western  Massachusetts  Ins.  Co.  v. 
Riker,  10  Mich.  279. 

2.  Conveyance  with  Defeasance.  —  Aurora  F. 
Ins.  Co.  v.  Eddy,  55  111.  219;  Bryan  v.  Trad- 
ers' Ins.  Co.,  145  Mass.  389. 

But  where  the  defeasance  was  not  under 
seal  and  the  transaction  appeared  to  be  a 
transfer  in  payment  of  a  pre-existing  debt  with 
an  option  of  repurchase,  ib  was  held  that  there 
had  been  an  alienation.  Adams  v.  Rocking- 
ham Mut.  F.  Ins.  Co.,  29  Me.  292.  Compare 
Foote  v.  Hartford  F.  Ins.  Co.,  119  Mass. 
259- 

3.  Mortgage  Not  Alienation  —  England.  — 
Hutchinson  v.  Wright,  25  Beav.  444. 

Canada.  —  Sands  v.  Standard  Ins.  Co.,  26 
Grant's  Ch.  (U.  C.)  113;  Bull  v.  North  British 
Canadian  Invest.  Co.,  15  Ont.  App.  421. 

United  States.  —  Chadbourne  v.  German- 
American  Ins.  Co.,  24  Blatchf.  (U.  S.)  492,  31 
Fed.  Rep.  533;  Friezen  v.  Allemania  F.  Ins. 
Co.,  30  Fed.  Rep.  352. 

Illinois.  —  Aurora  F.  Ins.  Co.  v.  Eddy,  55 
111.  213;  Commercial  Ins.  Co.  v.  Spankneble, 
52  111.  53,  4  Am.  Rep.  582;  Hartford  F.  Ins.  Co. 
v.  Walsh,  54  111.  164,  5  Am.  Rep.  115. 

Maine. — Smith  v.  Monmouth  Mut.  F.  Ins. 
Co.,  50  Me.  96;  Tomlinson  v.  Monmouth  Mut. 
F.  Ins.  Co.,  47  Me.  232;  Pollard  v.  Somerset 
Mut.  F.  Ins.  Co.,  42  Me.  221. 

Massachusetts.  —  Judge  v.  Connecticut  F. 
Ins.  Co.,  132  Mass.  521;  Bryan  v.  Traders' 
Ins.  Co.,  145  Mass.  389. 

Minnesota.  —  Loy  v.  Home  Ins.  Co.,  24 
Minn.  315,  31  Am.  Rep.  346. 

New  Jersey.  —  Carson  v.  Jersey  City  Ins. 
Co.,  43  N.  ].  L.  300,  39  Am.  Rep.  584. 

New  York.  —  Conover  v.  Mutual  Ins.  Co.,  r 
N.  Y.  290,  3  Den.  (N.  Y.)  254;  Allen  v.  Frank- 
lin F.  Ins.  Co.,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  501. 

Ohio.  —  Byers  v.  Farmers'  Ins.  Co.,  35  Ohio 
St.  606,  35  Am.  Rep.  623;  Washington  Ins.  Co. 
v.  Hayes,  17  Ohio  St.  432,  93  Am.  Dec. 
628. 


Vermont.  —  Hartford  Steam  Boiler  Inspec- 
tion, etc.,  Co.  v.  Lasher  Stocking  Co.,  66  Vt. 
439,  44  Am.  St.  Rep.  859. 

West  Virginia. — Quarrier  v.  Peabody  Ins. 
Co.,  10  W.  Va.  507,  27  Am.  Rep.  582. 

Wisconsin.  —  Hammel  v.  Queen's  Ins.  Co., 
54  Wis.  72,  41  Am.  Rep.  1. 

But  a  mortgage  is  a  breach  of  a  condition 
against  "  all  alienations  and  alterations  in  the 
ownership,  situation,  or  state  of  the  property 
insured  by  this  company,  in  any  material 
particular."  Edmands  v.  Mutual  Safety  F. 
Ins.  Co.,  1  Allen  (Mass.)  311,  79  Am.  Dec.  746. 
So  also  where  the  condition  was  against  aliena- 
tion "  by  sale,  mortgage,  assignment,  or 
otherwise."  Edes  v.  Hamilton  Mut.  Ins.  Co., 
3  Allen  (Mass.)  362. 

4.  Mortgage  Not  Breach  of  Condition  Against 
Change  of  Title  or  Interest  —  Illinois.  —  Aurora 
F.  Ins.  Co.  v.  Eddy,  55  111.  213;  Commercial 
Ins.  Co.  v.  Spankneble,  52  111.  53,  4  Am.  Rep. 
582;  Hartford  F.  Ins.  Co.  v.  Walsh,  54  111.  164, 
5  Am.  Rep.  115. 

Indiana.  —  Germania  F.  Ins.  Co.  v.  Stewart, 
13  Ind.  App.  627. 

Ohio.  —  Sun  Fire  Office  v.  Clark,  53  Ohio  St. 
414. 

Texas.  —  Lampasas  Hotel,  etc.,  Co.  v.  Phoe- 
nix Ins.  Co.,  (Tex.  Civ.  App.  1896)  38  S.  W. 
Rep.  361. 

But  see  the  note  following  and  also  the  last 
preceding  note. 

Failure  to  pay  a  mortgage  at  maturity  is  not 
a  change  of  title  or  interest.  Ethington  v. 
Dwelling  House  Ins.  Co.,  55  Mo.  App. 
129. 

Nor  will  advertisement  under  a  power  of 
sale  in  a  mortgage  avoid  the  insurance  under 
this  condition.  Hanover  F.  Ins.  Co.  v. 
Brown,  77  Md.  64,  39  Am.  St.  Rep.  386. 

5.  Contra,  holding  execution  of  a  mortgage 
to  be  a  change  of  title  or  interest: 

North  Carolina.  —  Sossaman  v.  Pamlico 
Banking,  etc.,  Co.,  78  N.  Car.  145. 

Texas.  —  East  Texas  F.  Ins.  Co.  v.  Clarke, 
79  Tex.  23. 

Canada.  —  O'Neill  v.  Ottawa  Agricultural 
Ins.  Co.,  30  U.  C.  C.  P.  151. 

See  also  Mechanics'  Bldg.,  etc.,  Soc.  v.  Gore 
Dist.  Mut.  F.  Ins.  Co.,  3  Ont.  App.  151;  Sands 
v.  Standard  Ins.  Co.,  27  Grant's  Ch.  (U.  C.) 
167. 

In  Ellis  v.  State  Ins.  Co.,  68  Iowa  578,  56 
Am.  Rep.  865;  Mallory  v.  Farmers'  Ins.  Co., 
65  Iowa  450;  and  Hankins  v.  Rockford  Ins. 
Co.,  70  Wis.  1,  the  wording  of  the  conditions 
was  such  as  to  bring  incumbrance  by  mortgage 
within  the  purview  of  the  conditions. 
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anH  hence  is  not  a  breach  of  this  condition.1  , 
^^cLtliMort^e.-  For  the  same  reasons  a  chattel  mortgage 
transfer  or  alienation,  within  this  clause,  until  possession  is  taken  by  the  mort- 
laeee  or  at  least  until  he  acquires  the  right  to  take  possession  by  default  under 
Sftcrms  of  the  mortgage."    Nor,  as  a  ^  ^e^^^^^ 
eaee  on  the  insured  property  a  "change  of  title    or    change  ot  interest, 
flthoutrh  upon  this  point  there  is  some  disagreement.  . 

ggg  AgreeLt  to  Convey.  -An  executory  contract  for  the  sale  of  the  insured 
nrooertv  is  not  a  "sale,"  "transfer,"  "alienation,"  or  "change  of  title  so  as 
?o  avo?d  the  policy,  so  long  as  there  has  been  no-conveyance  or  delivery  under 
he  contract  P  While  the  purchase  money  is  unpaid  and  the  property  is  in  the 
nossession  of  the  insured,  or  the  title  is  in  him,  such  a  contract  is  simi  ar  to 
S^ther  incomplete  transfer  in  its  effect  upon  the  conditions  of  the  policy.- 


1  Virginia  F.  &  M.  Ins.  Co.  v.  Feagin,  62 
Ga'  515-  Phoenix  Ins.  Co.  v.  Lawrence,  4 
Mete.  (Ky.)  9,  81  Am.  Dec.  521;  Quarrier  v. 
Peabody  Ins.  Co.,  10  W.  Va.  507.  27  Am.  Rep. 
582-  Nease  v.  Mtm.  Ins.  Co.,  32  W.  Va.  283. 

2.'  Chattel  Mortgage.  —  Sovereign  F.  Ins.  Co. 
v  Peters,  12  Can.  Sup.  Ct.  Rep.  33;  Hartford 
F  Ins  Co.  v.  Walsh,  54  111.  164,  5  Am.  Rep. 
us-  Hanover  F.  Ins.  Co.  v.  Connor,  20  111. 
App.  207;  Rice  v.  Tower,  1  Gray  (Mass.)  426; 
Tudge  v.  Connecticut  F.  Ins.  Co.,  132  Mass. 
C22-  Hennessey  v.  Manhattan  F.  Ins.  Co.,  28 
Hun  (N  Y)g8;  Van  Deusen  v.  Charier  Oak 
F  &  M  Ins.  Co.,  1  Robt.  (N.  Y.)  55;  Wash- 
ington Ins.  Co.  v.  Hayes,  17  Ohio  St.  432,  93 
Am.  Dec.  628.  ,  . 

In  Rice  v.  Tower,  I  Gray  (Mass.)  426,  it  was 
held  that  there  is  no  alienation  until  the  mort- 
gagee takes  possession. 

In  Hanover  F.  Ins.  Co.  v.  Connor,  20  111. 
App  297,  the  court  held  that  the  mortgage  is 
not  a  breach  of  the  condition  until  it  has  ma- 
tured so  as  to  put  the  legal  title  in  the  mort- 

3  Chattel  ' Mortgage  as  Change  of  Title  —  Illi- 
nois. —  Hanover  F.  Ins.  Co.  v.  Connor,  20  111. 
App.  297;   Forehand  v.  Niagara  Ins.  Co.,  58 

111.  App.  161. 
Iowa.  —  Taylor  v.  Merchants,  etc.,  Ins.  Co., 

83  Iowa  402.  . 

Nebraska.  —  Union  Ins.  Co.  v.  Barwick,  36 
Neb.  223;  Omaha  F.  Ins.  Co.  v.  Thompson,  50 
Neb.  580.  „ 
New  York.  —  Hennessey  v.  Manhattan  t . 
Ins.  Co.,  28  Hun  (N.  Y.)  98.  Contra,  Tallman 
v.  Atlantic  F.  &  M.  Ins.  Co.,  29  How.  Pr.  (N. 
Y.  Supreme  Ct.)  71. 

See  also  the  last  preceding  note. 
4.  Fireman's  Fund  Ins.  Co.  v.  Barker,  o 
Colo.  App.  535;  Schumitsch  v.  American  Ins. 
Co.,  48  Wis.  26. 

Many  cases  turn  on  special  forms  of  condi- 
tion. Thus,  in  Olney  v.  German  Ins.  Co.,  88 
Mich.  94,  26  Am.  St.  Rep.  281,  the  court  said 
that  giving  a  chattel  mortgage  is  a  breach  of 
the  condition  against  change  of  interest.  But 
there  was  an  express  condition  in  the  policy, 
which  was  quoted  by  the  court,  avoiding  the 
policy  in  case  the  insured  property  should  '  be 
or  become  encumbered  by  a  chattel  mortgage. 

In  Schumitsch  v.  American  Ins.  Co.,  48  Wis. 
26,  the  court  held  the  whole  insurance  void  on 
other  grounds,  but  the  following  rule  was  laid 
down  with  regard  to  a  provision  of  the  policy 
that  if  the  property  insured  should  be  sold  or 
transferred,  or  any  change  should  take  place 


in  the  title  without  the  consent  of  the  com- 
pany,  this  should  avoid  the  policy.    "  Where 
a  policy  is  issued  which  covers  personal  prop- 
erty, such  as  hay,  grain,  live  stock,  farming 
utensils,  etc.,  in  a  building,  and  any  property 
of  that  description  is  subsequently  mortgaged 
and  placed  in  the  building  where  the  risk  will 
attach  to  it  under  the  general  language  used, 
and  the  insured  claims  payment  for  the  loss 
of  such  mortgaged  property  as  being  covered 
by  the  policy,  there  the  subsequent  chattel 
mortgage  should  be  deemed  a  breach  of  the 
condition  of  the  policy.    If  the  insured  should 
place  subsequently  mortgaged  property  in  a 
building,  not  claiming  that  it  was  covered  by 
the  policy,  and  other  personal  property  in  the 
building  should  be  destroyed  which  was  cov- 
ered by  the  policy,  the  insurance  upon  the  un- 
encumbered property  might  not  be  affected  by 
the  fact  that  mortgaged  property  was  in  the 
building  at  the  same  time  and  destroyed  with 
it-  but  the  rule  would  be  otherwise  if  the  in- 
sured claimed  that   the  mortgaged  property 
was  covered  by  the  policy,  and  that  he  was 
entitled  to  be  paid  for  its  loss." 

Where  the  loss  is  payable  to  a  chattel  mort- 
gagee, default  in  payment  by  the  mortgagor 
and  seizure  of  the  property  by  the  mortgagee 
do  not  constitute  a  change  in  the  interest, 
title  or  possession"  of  the  property  so  as  to 
avoid  the  policy.  Getman  ».  Guardian  F.  Ins. 
Co.,  46  111.  App.  489-  ... 

5  Executory  Agreement  to  Convey  —  Califor- 
nia. —  Smith  v.  Phcenix  Ins.  Co.,  91  Cal.  323. 
25  Am.  St.  Rep.  191. 

Iowa.  —  Kempton  v.  State  Ins.  Co.,  62  Iowa 

^'Kentucky.  -  Phcenix  Ins.  Co.  v.  Lawrence, 
4  Mete.  (Ky.)9,  81  Am.  Dec.  521;  ^tna  Ins. 
Co.  v.  Jackson,  16  B.  Mon.  (Ky.)  242. 

Louisiana.  —  Power  v.  Ocean  Ins.  Co.,  19 
La.  28,  36  Am.  Dec.  665. 

Maryland.  —  Washington  F.  Ins.  Co.  v. 
Kelly,  32  Md.  421,  3  Am.  Rep.  149;  Reynolds 
^  Mutual  F.  Ins.  Co.,  34  Md.  280,  6  Am.  Rep. 

^Massachusetts.  -  Phillips  v.  Merrimack  Mut. 
F.  Ins.  Co.,  10  Cush.(Mass.)  350-  Boston  etc 
Ice  Co.  v.  Royal  Ins.  Co.,  12  Allen  (Mass.) 
381,  90  Am.  Dec.  151;  Haley  v.  Manufactur- 
ers' F  &  M.  Ins.  Co.,  120  Mass.  292 

Missouri.-]^  v.  St.  Louis  F.  &  M.  Ins. 
Co.,  7  Mo.  App.  308. 

Nebraska.  —  Grable  v.  German  Ins.  Co.,  32 

^eNew4SYork.  —  Pitney  v.  Glen's  Falls  Ins. 
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If  the  vendee  takes  possession  under  the  contract  and  makes  payments  acquir 
ing  an  equitable  title,  it  has  been  held  that  there  is  a  change  of  title  within 
the  meaning  of  the  condition;  1  but  this  is  contrary  to  the  general  rule  2 

(»)  Bankruptcy  —  Assignment  for  Benefit  of  Creditors.  —  An  adjudication  in  bank 
ruptcy  terminates  the  interest  of  the  insured,  and  hence  is  deemed  a  breach  of 
conditions  against  alienation  which  will  avoid  a  policy.3 

A  Voluntary  Assignment  for  the  Benefit  of  Creditors  completely  transfers  the  interest 
of  the  insured,  and  hence  is  usually  given  the  same  effect.4  A  fortiori  it  is  a 
breach  of  conditions  against  change  of  title  or  interest.5 

(jj)  Transfer  by  or  between  Partners  and  Joint  Owners.  —  It  follows  from  the  general 

rule  that  where  a  partner  transfers  the  insured  property  to  a  firm  of  which  he 
is  a  member,  or  one  member  of  an  insured  partnership  transfers  to  another  or 
one  joint  owner  transfers  to  the  other,  the  insurance  running  to  both  since 
an  insurable  interest  remains  in  the  insured,  or  one  of  the  insured,  the'insur- 
ance  is  not  defeated  as  to  the  interest  remaining  and  unaffected,  or  as  to  the 
interest  in  the  grantee  partner  or  joint  owner  at  the  time  of  the  loss  And 
for  the  same  reason,  although  on  this  point  the  authorities  are  not  agreed  it 
would  result  from  the  construction  put  on  conditions  against  "alienation "'or 
sale    that  such  transfers  would  not  be  a  breach  of  those  conditions  «  Many 


Co.,  65  N.  V.  6;  Clinton  v.  Hope  Ins.  Co.,  45 
N.  Y.  454,  51  Barb.  (N.  Y.)  647;  Browning  v. 
Home  Ins.  Co.,  71  N.  Y.  508,  27  Am.  Rep.  86, 
6  Daly  (N.  Y.)  522;  Masters  v.  Madison 
County  Mut.  Ins.  Co.,  11  Barb.  (N.  Y.)  624; 
Shotwell  v.  Jefferson  Ins.  Co.,  5  Bosw.  (N.  Y  ) 
247. 

Ohio. — Trumbull  v.  Portage  County  Mut. 
Ins.  Co.,  12  Ohio  305. 

Pennsylvania.  —  Hill  v.  Cumberland  Valley 
Mut.  Protection  Co.,  59  Pa.  St.  474;  Perry 
County  Ins.  Co.  v.  Stewart,  19  Pa.  St.  45;  Par- 
cell  v.  Grosser,  109  Pa.  St.  617. 

Texas.  —  East  Texas  F.  Ins.  Co.  v.  Clarke, 
79  Tex.  23. 

Virginia.  —  Wheeling  F.  &  M.  Ins.  Co.  v. 
Morrison,  n  Leigh  (Va.)  367,  36  Am.  Dec.  385. 

Wisconsin.  —  Hammel  v.  Queen's  Ins.  Co., 
54  Wis.  84,  41  Am.  Rep.  r. 

1.  Vendee  in  Possession  Having  Made  Payments. 
—  Davidson  v.  Hawkeye  Ins.  Co.,  71  Iowa  532, 
60  Am.  Rep  818;  Germond  v.  Home  Ins.  Co.' 
2  Hun  (N.  Y.)  540. 

In  Gibb  v.  Philadelphia  F.  Ins.  Co.,  59 
Minn  267,  it  is  held  that  in  such  case  there  is 
a  change  of  interest,  whether  or  not  there  is  a 
change  of  title,  the  terms  "  title  "  and  "  in- 
terest "  being  distinguished. 

2.  California.  —  Smith  v.  Phoenix  Ins.  Co., 
91  Cal.  323,  25  Am.  St.  Rep.  191,  criticising 
Davidson  v.  Hawkeye  Ins.  Co.,  71  Iowa  532 
60  Am.  Rep.  818.  ' 

Illinois.  —  Home  Ins.  Co.  v.  Bethel,  142  111 
537- 

Nebraska.  —  Grable  v.  German  Ins.  Co.,  32 
Neb.  645,  criticising  Davidson  v.  Hawkeye  Ins. 
Co.,  71  Iowa  532,  60  Am.  Rep.  818. 

New  York.  —  Browning  v.  Home  Ins.  Co.,  71 
N.  Y.  508,  27  Am.  Rep.  86;  Ladd  v.  /Etna 
Ins.  Co.,  70  Hun  (N.  Y.)  490. 

Texas.  —  Philadelphia  F.  Assoc.  v.  Flour- 
noy,  84  Tex.  632 

3.  Bankruptcy.  —  Re  Carow,  4  Nat.  Bankr. 
Reg.  178  (2d  ed.  544);  Adams  v.  Rockingham 
Mut.  F.  Ins.  Co.,  29  Me.  292;  Reynolds  v.  Mu- 
tual F.  Ins.  Co.,  34  Md.  280,  6  Am.  Rep.  337. 
See  also  Perry  v.  Lorillard  F.  Ins.  Co.,  61  N.  Y. 
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214,  19  Am.  Rep.  272.  Contra,  Starkweather  v 
Cleveland  Ins.  Co.,  2  Abb.  (U.  S.)  67,  on  the 
ground  that  there  is  no  voluntary  transfer  and 
that  the  condition  has  no  application  to  involun- 
tary transfers  by  operation  of  law.  See  supra, 
this  section,  Partial  Alienation. 

4.  Voluntary  Assignment.  —  Orr  v.  Hanover 
F.  Ins.  Co.,  158  111.  149,  Young  v.  Eagle  F. 
Ins.  Co.,  14  Gray  (Mass.)  150,  74  Am.  Dec. 
673;  Dadmun  Mfg.  Co.  v.  Worcester  Mut.  F. 
Ins.  Co.,  11  Met.  (Mass.)  429;  Hazard  v 
Franklin  Mut.  F.  Ins.  Co.,  7  R.  I.  429;  Hobbs 
v.  Memphis  Ins.  Co.,  1  Sneed  (Tenn.)  444. 
Contra,  Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete. 
(Ky.)  9,  81  Am.  Dec.  521,  on  the  ground  that 
the  insured  were  interested  in  the  preservation 
of  the  property  in  order  that  it  might  be  ap- 
plied on  their  debts,  and  hence  had  not  narted 
with  all  interest. 

5.  Perry  v.  Lorillard  F.  Ins.  Co.,  61  N.  Y 
214,  19  Am.  Rep.  272,  t  Lans.  (N.  Y.)  201; 
Dey  v.  Poughkeepsie  Mut.  Ins.  Co.,  23  Barb.' 
(N.  Y.)  623;  Guenzburger  v.  Home  Ins.  Co.,  3 
Ohio  N.  P.  140,  4  Ohio  Dec.  220;  Milwaukee 
Trust  Co.  v.  Lancashire  Ins.  Co.,  95  Wis.  192. 

In  Perry  v.  Lorillard  F.  Ins.  Co.,  61  N.  y! 
214,  19  Am.  Rep.  272,  there  was  a  condition 
against  change  of  title  "  whether  by  legal  pro- 
cess or  judicial  decree,  or  voluntary  transfer 
or  conveyance."  The  court  distinguished 
Starkweather  v.  Cleveland  Ins.  Co.,  2  Abb. 
(U.  S.)  67,  on  that  ground.    See  note  3,  supra. 

But  until  the  transfer  is  complete,  the  insur- 
ance is  not  avoided.  Phoenix  Ins.  Co.  v.  Law- 
rence, 4  Mete.  (Ky.)  9.  81  Am.  Dec.  521. 

6.  Transfers  Between  Partners  and  Joint  Owners 
—  Colorado.  —  Sun  Fire  Office  v.  Wich,  6  Colo. 
A  pp.  103. 

Connecticut.  —  Lockwood  v.  Middlesex  Mut. 
Assur.  Co.,  47  Conn.  553,  wherein  it  was  held 
that  a  sale  of  his  interest  by  one  joint  tenant 
to  the  other  did  not  avoid  the  policy.  The 
court  said:  "  Any  transfer  of  interest  between 
the  parties  insured  by  the  policy  is  not  an 
alienation  within  the  meaning  of  the  charter. 
By  such  a  transfer  no  new  party  with  whom 
the  defendants  did  not  contract  is  introduced. 
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of  the  authorities  commonly  cited  as  holding  to  the  contrary  construe  differ- 
ently worded  conditions,  but  there  are  some  directly  applicable.1 

As  Affecting  Conditions  Against  Change  of  Title.  —  As  to  the  effect  of  such  transfers 
upon  conditions  against ' '  change  of  title, ' '  the  authorities  are  not  agreed,  since 


but  simply  the  interest  of  those  who  did  con- 
tract is  changed.  Such  a  change  does  not 
affect  the  risk,  whether  partial  or  extending  to 
the  entire  interest,  so  long  as  no  new  party  is 
brought  into  contract  relations  with  the  in- 
surers." 

Florida.  —  Hanover  F.  Ins.  Co.  v.  Lewis,  28 
Fla.  209  (taking  in  a  partner). 

Illinois.  —  Allemania  F.  Ins.  Co.  v.  Peck, 
133  111.  220,  23  Am.  St.  Rep.  610. 

Iowa.  —  Cowan  v.  State  Ins.  Co.,  40  Iowa 
551  (transfer  by  a  partner  to  his  firm  held  not 
to  work  a  forfeiture  under  a  clause  against 
alienation). 

Louisiana. — Dermani    v.  Home  Mut  Ins. 
Co.,  26  La.  Ann.  69,  21  Am.  Rep.  544. 

Massachusetts.  —  Powers  v.  Guardian  F., 
etc.,  Ins.  Co.,  136  Mass.  108,  49  Am.  Rep.  20. 
Here,  however,  there  was  a  mortgage  back. 
See  also  Tate  v.  Citizens'  Mut.  F.  Ins.  Co.,  13 
Gray  (Mass.)  79. 

New  Hampshire.  —  Pierce  v.  Nashua  F.  Ins. 
Co.,  50  N.  H.  297,  9  Am.  Rep.  235. 

New  York.  —  Hoffman  v.  Mtna.  F.  Ins.  Co., 
32  N.  Y.  405,  1  Robt.  (N  Y.)  501,  88  Am.  Dec. 
337;  Tillou  v.  Kingston  Mut.  Ins.  Co.,  7  Barb. 
(N.  Y.)  570;  Wilson  v.  Genesee  Mut.  Ins.  Co., 
16  Barb.  (N.  Y.)  511;  Dey  v.  Poughkeepsie 
Mut.  Ins.  Co.,  23  Barb.  (N.  Y.)  627;  Buffalo 
Sieam  Engine  Works  v.  Sun  Mut.  Ins.  Co.,  17 
N.  Y.  412;  Lappin  v.  Charter  Oak  F.  &  M. 
Ins.  Co.,  58  Barb.  (N.  Y.)  345-  See  also 
Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396.  How- 
ard v.  Albany  Ins.  Co.,  3  Den.  (N.  Y.)  301; 
Murdock  v.  Chenango  County  Mut.  Ins.  Co., 
2  N.  Y.  210,  and  Tillou  v.  Kingston  Mut.  Ins. 
Co.,  5  N.  Y.  405,  apparently  contra,  and  often 
cited  as  so  holding,  all  proceed  on  a  point  of 
pleading,  namely,  that  a  joint  action  was  not 
maintainable. 

Ohio.  —  West  v.  Citizens'  Ins.  Co.,  27  Ohio 
St.  1,  22  Am.  Rep.  294,  where  there  is  an  ex- 
cellent discussion,  both  by  the  court  and  in 
the  arguments  of  counsel;  Blackwell  v.  Miami 
Valley  Ins.  Co.,  48  Ohio  St.  533.  holding  that 
taking  in  a  partner  is  not  a  breach. 

Tennessee.  — Hobbs  v.  Memphis  Ins.  Co.,  I 
Sneed  (Tenn.)  444.  In  this  case  recovery  was 
limited  to  the  original  interest  of  the  grantee 
partner.  But  in  New  York  and  Ohio  his  whole 
interest  at  the  time  of  the  loss  is  held  to  be 
recoverable.  Hoffman  v.  ^Etna  F.  Ins.  Co., 
32  N.  Y.  405,  88  Am.  Dec.  337;  West  v.  Citi- 
zens' Ins.  Co.,  27  Ohio  St.  1,  22  Am.  Rep.  294. 
And  in  Lockwood  v.  Middlesex  Mut.  Assur. 
Co.,  47  Conn.  553,  the  court  said  that  where 
the  grantee  was  before  the  transfer  a  party  to 
the  insurance,  "  the  insurance  inures  to  his 
benefit." 

Texas.  —  Texas  Banking,  etc.,  Ins.  Co.  v. 
Cohen,  47  Tex.  407,  26  Am.  Rep.  298. 

Canada.  —  Rice  v.  Provincial  Ins.  Co.,  7  U. 
C.  C.  P.  548;  Klein  v.  Union  F.  Ins.  Co.,  3 
Ont.  Rep.  234  (withdrawal  of  a  partner). 

Of  course,  an  incomplete  or  unconsummated 
transfer  between  partners,  or  an  uncompleted 
partnership  agreement,  would  not  affect  the 
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insurance.    Drennen  v.  London  Assur.  Co., 
113  U.  S.  51,  116  U.  S.  461,  20  Fed.  Rep.  657. 

1.  Contrary  Authorities,  Heal  and  Apparent  — 
Illinois.  —  In  Dix  v.  Mercantile  Ins.  Co.,  22 
111.  272,  theje  was  a  condition  against  change 
of  title  to  the  property  or  "  any  undivided  in- 
terest therein." 

Indiana.  —  In  Hartford  F.  Ins.  Co.  v.  Ross, 
23  Ind.  179,  85  Am.  Dec.  452,  the  policy  was 
conditioned  to  be  void  in  case  of  sale  or  con- 
veyance of  the  property  or  "  any  undivided  in- 
terest therein." 

Pennsylvania.  —  Finley  v.  Lycoming  County 
Mut.  Ins.  Co.,  30  Pa.  St.  311,  72  Am.  Dec.  705; 
Buckley  v.  Garrett,  47  Pa.  St.  204.  In  the 
former  case  the  court  said:  "  It  is  said  by  the 
defendants  in  error  that  this  was  not  a  case  to 
which  these  conditions  attached ;  that  the  prop- 
erty insured  was  partnership  property;  that  it 
remained  in  original  hands;  and  that  the 
transfer  of  Finley  was  but  a  release  of  his  in- 
terest to  Stanley.  This  is  neither  a  sound 
legal  or  practical  view  of  the  question.  The 
stipulation  regards  alienation  by  '  sale  or 
otherwise.'  If  what  took  place  between  Fin- 
ley and  Stanley  passed  the  interest  in  the 
property  of  the  former  to  the  latter,  then  it 
was  within  the  terms  of  the  condition,  it  was 
alienation  by  sale;  but,  if  not,  it  was  aliena- 
tion '  otherwise.'  It  was  against  alienation 
the  prohibition  was  leveled,  and  the  mere  use 
of  terms  will  not  defeat  the  intent.  That  a 
sale  by  one  partner  to  another  is  within  the 
prohibition  cannot  be  doubted;  there  is  no  ex- 
ception in  its  favor  in  the  instrument,  and  the 
terms  used  give  no  room  to  imply  any.  By 
the  transaction  the  one  parted  with  all  his  in- 
terest, and  the  other  acquired  double  what  he 
previously  possessed." 

Vermont. —  Wood  v.  Rutland,  etc.,  Mut.  F. 
Ins.  Co.,  31  Vt.  552,  the  court  saying:  "  But 
we  think  where  there  is  a  voluntary  change 
of  the  firm,  the  insurance  company  may  also 
well  say  that  the  new  firm  is  not  the  party 
with  whom  they  contracted.  They  might  con- 
sider the  risk  increased  as  much  by  the  de- 
parture of  one  of  the  assured  from  the  firm  as 
by  the  introduction  of  a  new  party;  and  when 
such  a  change  is  voluntary,  it  is  a  risk  which 
they  did  not  contemplate."  This  argument  is 
well  answered  in  Hoffman  v.  ^Etna  F.  Ins. 
Co.,  32  N.  Y.  411,  88  Am.  Dec.  337,  as  follows: 
"  It  is  suggested  that  the  proviso  may  have 
been  designed  to  secure  the  continuance  in  the 
firm  of  the  only  member  in  whom  the  insurers 
reposed  confidence.  The  only  evidence  of 
their  confidence  in  either  is  the  fact  that  they 
contracted  with  all;  and  the  theory  is  rather 
fanciful  than  sound,  that  they  may  have  in- 
tended to  conclude  a  bargain  with  rogues  on 
the  faith  of  a  proviso  that  an  honest  man 
should  be  kept  in  the  firm  to  watch  them. 
*  *  *  It  is  not  to  be  presumed  that  in  any 
case  underwriters  would  deliberately  insure 
those  whose  integrity  they  had  reason  to  dis- 
trust." 

Wisconsin.  —  Keeler  v.  Niagara  F.  Ins.  Co., 
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this  obviously  depends  in  large  measure  upon  the  view  taken  as  to  the  effect 
upon  conditions  against  "alienation,"  although  some  courts  distinguish 
between  the  two  in  this  respect.1 

Change  of  interest.  —  But  whatever  view  is  taken  as  to  this  form  of  condition, 
now  substantially  obsolete,  it  would  seem  that  such  transfers  constitute  a 
"change  of  interest"  under  the  condition  against  change  of  interest,  title,  or 
possession  now  in  general  use.2  If  it  is  said  that  as  to  one  partner  or  co-owner 
there  is  only  an  increase  of  interest,  it  may  be  answered  that  as  to  the  other 
there  is  an  entire  cessation  of  interest.  Certainly  there  is  a  change  of  interest. 
Yet  the  authorities  are  not  agreed  on  this  point.3 

(kk)  Mortgaged  Property.  —  Where  the  insurance  is  procured  by  a  mortgagee 
upon  his  interest,  an  alienation  by  the  mortgagor  will  not  defeat  the  insur- 
ance.4 Nor  is  alienation  by  the  mortgagor  in  such  case  a  change  of  title  or  of 
interest  within  the  meaning  of  the  condition  against  such  change,  since  the 
interest  or  title  of  the  mortgagor  is  not  referred  to,  and  that  of  the  mortgagee 
is  unaffected,  or,  if  the  conveyance  is  to  him,  merely  increased.5    But  if  the 


i6_Wis.  523,  84  Am.  Dec.  714.  But  what  is 
said  on  this  subject  is  a  mere  dictum. 

1.  Change  of  Title.  —  In  the  following  juris- 
dictions it  is  held  that  such  transfers  are  no 
breach  of  conditions  against  "  change  of  title." 

Alabama.  —  Burnett  v.  Eufaula  Home  Ins. 
Co.,  46  Ala.  11,  7  Am.  Rep.  581. 

Georgia.  —  Georgia  Home  Ins.  Co.  v.  Hall, 
94  Ga.  630.  But  here  there  was  only  an  agree- 
ment to  sell. 

Kentucky.  —  Manhattan  Ins.  Co.  v.  Stein,  5 
Bush  (Ky.)  652.  But  here  the  transfer  was 
incomplete. 

Mississippi.  —  New  Orleans  Ins.  Assoc.  v. 
Holberg,  64  Miss.  51. 

Nebraska.  —  Phenix  Ins.  Co.  v.  Holcombe, 
(Neb.  1S99)  78  N.  W.  Rep.  300. 

New  York.  —  Dresser  v.  United  Firemen's 
Ins.  Co.,  122  N.  Y.  642,  45  Hun  (N.  Y.)  298 
(here  there  was  a  mortgage  back,  but  that  fact 
would  not  seem  to  be  of  importance;  see  supra, 
this  section,  Partial  Alienation);  Roby  v. 
American  Cent.  Ins.  Co.,  120  N.  Y.  510  (disso- 
lution). 

Virginia.  —  Virginia  F.  &  M.  Ins.  Co.  v. 
Vaughan,  88  Va.  832. 

Contra.  —  In  the  following  jurisdictions  the 
contrary  view  is  taken: 

Connecticut.  —  See  Malley  v.  Atlantic  F.  & 
M.  Ins.  Co.,  51  Conn.  222  (two  judges  dissent- 
ing). In  this  case  the  transaction  was  held  to 
amount  to  taking  in  a  partner  after  the  insur- 
ance, so  that  it  comes  rather  under  the  head 
of  "  partial  alienation."  Under  the  condition 
against  "change  of  title"  that  would  be  a 
breach.  This  decision,  therefore,  is  not  in 
conflict  with  Lockwood  v.  Middlesex  Mut. 
Assur.  Co.,  47  Conn.  553,  nor  is  it  strictly  ap- 
plicable to  transfers  between  partners  and 
joint  owners. 

Iowa.  —  Oldham  v.  Anchor  F.  Ins.  Co.,  90 
Iowa  225 ;  Hathaway  v.  State  Ins.  Co.,  64  Iowa 
229,  52  Am.  Rep.  438.  The  court  distinguished 
Cowan  v.  State  Ins.  Co.,  40  Iowa  551,  on  the 
ground  that  there  the  condition  was  that  the 
policy  should  be  void  if  the  property  was  sold 
or  conveyed.  See  also  Jones  v.  Phoenix  Ins. 
Co.,  97  Iowa  275. 

Maine.  —  See  Barnes  v.  Union  Mut.  F.  Ins. 
Co.,  51  Me.  110,  81  Am.  Dec.  562.  In  this 
case  a  tenant  in  common  insured  his  un- 
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divided  interest.  There  was  a  partition  at  the 
suit  of  the  other  tenant  in  common.  This  was 
held  to  constitute  a  change  of  title.  Obvi- 
ously this  case  has  no  special  application  to 
sales  between  partners  or  joint  owners  both  of 
whom  are  insured. 

Maryland.  — ■  Baltimore  F.  Ins.  Co.  v.  Mc 
Gowan,  16  Md.  47. 

Michigan.  —  Western  Massachusetts  Ins. 
Co.  v.  Riker,  10  Mich.  279. 

Missouri.  —  Dreher  v.  JEtm.  Ins.  Co.,  18  Mo. 
128  (a  case  of  dissolution  which  relies  largely 
on  a  mistaken  view  of  the  earlier  decisions  in 
New  York,  but  is  well  reasoned);  Card  v. 
Phoenix  Ins.  Co.,  4  Mo.  App.  424  (insured 
partners  took  in  a  third  partner  and  then  one 
of  the  original  two  sold  out  to  the  others). 

Rhode  Island.  —  Hoxsie  v.  Providence  Mut. 
F.  Ins.  Co.,  6  R.  I.  517. 

2.  Change  of  Interest.  —  In  this  point  the 
reasoning  in  Hathaway  v.  State  Ins.  Co.,  64 
Iowa  229,  52  Am.  Rep.  438,  seems  conclusive. 

3.  Oldham  v.  Anchor  F.  Ins.  Co.,  90  Iowa 
225.  Of  course,  in  all  jurisdictions  where  such 
transfers  are  held  to  be  "  alienations,"  or  to  re- 
sult in  a  "  change  of  title  "  within  the  purview 
of  the  policy,  there  would  be  a  breach  of  the 
condition  here  in  question.  See  the  preceding 
notes.  Contra,  Burnett  v.  Eufaula  Home  Ins. 
Co.,  46  Ala.  11,  7  Am.  Rep.  581;  Virginia  F. 
&  M.  Ins.  Co.  v.  Vaughan,  88  Va.  832;  Phenix 
Ins.  Co.  v.  Holcombe,  (Neb.  1899)  78  N.  W. 
Rep.  300.  See  Georgia  Home  Ins.  Co.  v.  Hall, 
94  Ga.  630. 

In  Germania  F.  Ins.  Co.  v.  Home  Ins.  Co., 
144  N.  Y.  195,  4  Misc.  Rep.  (N.  Y.  Super.  Ct.) 
443,  it  was  held  that  taking  in  a  partner  after 
the  policy  is  a  breach  of  this  condition.  But 
the  court  indicates  a  disposition  to  hold  that  a 
transfer  between  partners,  parties  to  the  in- 
surance, would  not  be  so  regarded. 

4.  Mortgagee's  Policy  Not  Affected  by  Mort- 
gagor's Alienation. —  Bailey  v.  American  Cent. 
Ins.  Co.,  4  McCrary  (U.  S.)  221,  13  Fed.  Rep. 
250;  Humphry  v.  Hartford  F.  Ins.  Co.,  15 
Blatchf.  (U.  S.)  504;  Foster  v.  Equitable  Mut. 
F.  Ins.  Co.,  2  Gray  (Mass.)  216;  Heaton  v. 
Manhattan  F.  Ins.  Co.,  7  R.  I.  502.  See  cases 
cited  supra,  this  section,  Increase  of  Interest. 

5.  Therefore  if  a  mortgagee  whose  interest 
is  insured  forecloses  and  buys  in  the  property 
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mortgagor  is  the  party  insured,  a  conveyance  by  him  to  themortgagee  is  a 
sale  which  will  avoid  the  policy  under  conditions  against  alienation,  and,  there- 
fore will  also  avoid  the  policy  under  conditions  against  change  of  title  or 
interest.1  And  foreclosure  of  the  mortgage  in  such  a  case,8  or  conveyance  of 
the  equity  of  redemption  by  the  mortgagor,3  will  defeat  the  insurance.  The 
courts  have  manifestly  observed  this  distinction  between  insurance  of  the 
mortgagee  and  of  the  mortgagor.  _ 

What  Constitutes  Insurance  of  the  Mortgagee  is  not  SO  thoroughly  settled.  It  IS 
often  said  that  where  by  the  terms  of  the  policy Jthe  loss  is  made  payable  to 
the  mortgagee  this  is  a  mere  appointment  of  a  person  to  receive  the  proceeds, 
the  contract  being  yet  with  the  mortgagor,  who  is  the  insured;  and,  in  such 
a  case,  alienation  by  the  mortgagor  will  defeat  the  insurance.'4  But  the  policy 
is  regarded  as  a  contract  with  the  mortgagee  when  he  becomes  an  actual  party 
to  it,5  and  it  is  held  that  the  "mortgage  clause"  attached  to  a  policy  is  a 
separate  contract  with  the  mortgagee,  and  hence  that  alienation  by  the  mort- 
gagor or  failure  of  the  mortgagee  to  give  notice  of  the  change  of  ownership,  as 
required  by  conditions,  in  case  of  events  affecting  the  mortgagor's  title,  will 
not  avoid  the  insurance.6  Where  the  mortgagee  pays  the  premium,  he  is 
held  to  be  the  party  insured.7  .     ,  , 

(//)  Lease.  —  A  lease  of  the  insured  property  leaves  an  interest  in  the  lessor, 
and  therefore  obviously,  under  the  general  rule,  is  no  breach  of  conditions 
against  alienation.8    Nor  is  a  lease  with  privilege  to  the  lessee  to  buy  an  - 
alienation.9    A  lease  merely  changes  possession,  and  hence  is  not  a  breach  of 
a  condition  against  change  of  title.10    Manifestly,  however,  it  is  a  breach  of 


or  takes  a  conveyance  thereof,  there  is  no 
breach  of  the  condition.  See  cases  cited  supra, 
this  section,  Increase  of  Interest. 

1.  Where  Mortgagor  Is  Insured.  —  Dailey  v. 
Westchester  F.  Ins.  Co.,  131  Mass.  173;  Foote 
v.  Hartford  F.  Ins.  Co.,  119  Mass.  259;  Hoxsie 
v.  Providence  Mut.  F.  Ins.  Co.,  6  R.  I.  517. 

2.  Bishop  v.  Clay  F.  &  M.  Ins.  Co.,  45  Conn. 
430;  Commercial  Union  Assur.  Co.  v.  Scatn- 
mon,  102  111.  46. 

3.  Tomlinson  v.  Monmouth  Mut.  F.  Ins.  Co., 
47  Me.  232;  Campbell  v.  Hamilton  Mut.  Ins. 
Co.,  51  Me.  69;  Lawrence  v.  Holyoke  Ins.  Co., 
11  Allen  (Mass.)  387;  Fitchburg  Sav.  Bank  v. 
Amazon  Ins.  Co.,  125  Mass.  431;  Hoxsie  v. 
Providence  Mut.  F.  Ins.  Co.,  6  R.  I.  517- 

4.  Loss  Payable  to  Mortgagee.  —  Carpenter  v. 
Providence  Washington  Ins.  Co.,  16  Pet.  (U. 
S.)  495;  Foote  v.  Hartford  F.  Ins.  Co.,  119 
Mass.  259;  King  v.  State  Mut.  F.  Ins.  Co.,  7 
Cash.  (Mass.)  4,  54  Am.  Dec.  683;  Kabrich  v. 
State  Ins.  Co.,  48  Mo.  App.  393- 

5.  Where  Mortgagee  a  Party.  —  Foster  v. 
Equitable  Mut.  F.  Ins.  Co.,  2  Gray  (Mass.) 
216. 

6.  Effect  of  Mortgage  Clause.  —  City  Five 
Cents  Sav.  Bank  v.  Pennsylvania  F.  Ins.  Co., 
122  Mass.  165;  Washburn  Mill  Co.  v.  Phila- 
delphia Fire  Assoc.,  60  Minn.  72;  Pioneer 
Sav.,  etc.,  Co.  v.  St.  Paul  F.  &  M.  Ins.  Co.,  68 
Minn.  170;  Kabrich  v.  State  Ins.  Co.,  48  Mo. 
App.  393;  Phenix  Ins.  Co.  ».  Omaha  L.  &  T. 
Co.,  41  Neb.  835.  And  see  supra,  this  title, 
Parties  to  the  Contract — Mortgagees — By  the 
' 1  Union  Mortgage  Clause. ' ' 

But  in  such  cases  foreclosure  by  the  mort- 
gagee and  acquiring  a  new  title  at  the  sale 
under  the  decree  have  been  held  to  constitute  a 
breach  of  the  condition.  Brunswick  Sav. 
Inst.  v.  Commercial  Union  Ins.  Co.,  68  Me. 
314,  28  Am.  Rep.  56;  McKinney  v.  Western 
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Assur.  Co.,  97  Ky.  474-  And  the  mortgagee 
must  comply  with  all  the  conditions  imposed 
on  him  by  the  mortgage  clause.  Galantschik 
v.  Globe  F.  Ins.  Co.,  10  Misc.  Rep.  (N.  Y.  C. 
PI.)  369. 

7.  Mortgagee  Paying  Premium.  —  Washburn 
Mill  Co.  v.  Philadelphia  F.  Assoc.,  60  Minn. 
72;  Bailey  v.  American  Cent.  Ins.  Co.,  4  Mc- 
Cr'ary  (U.  S.)  221,  13  Fed.  Rep.  250. 

As  to  who  is  the  insured  as  between  mort- 
gagor and  mortgagee,  see  also  the  title  Insur- 
ance, 11  Encyc.  of  Pl.  and  Pr.  394-396. 

Alienation  by  Third  Party.  —  On  the  same 
principle,  alienation  by  a  third  person,  not  a 
party  to  the  policy,  does  not  avoid  the  insur- 
ance. Thus,  where  a  sublessee  had  an  abso- 
lute interest  in  a  share  of  cotton,  an  alienation 
by  the  lessee  to  a  third  person,  since  it  could 
not  affect  the  sublessee's  interest,  was  held  no 
breach  of  the  conditions  of  a  policy  procured 
by  the  sublessee  upon  his  interest.  Georgia 
Home  Ins.  Co.  v.  Jones,  49  Miss-  8°- 

Notice  of  Change  of  Ownership.  —  Where  the 
mortgage  clause  requires  the  mortgagee  to 
give  notice  to  the  insurer  of  any  change  of 
ownership  of  the  property  insured,  notice  need 
not  be  given,  so  long  as  the  change  is  not  fully 
completed.  Pioneer  Sav.,  etc.,  Co.  v.  Provi- 
dence Washington  Ins,  Co.,  17  Wash.  175. 

8.  Effect  of  Lease.  —  Planters'  Mut.  Ins.  Co. 
v  Rowland,  66  Md.  236;  West  Branch  Ins. 
Co.  v.  Helfenstein,  40  Pa.  St.  289,  80  Am. 
Dec.  573;  Heffron  v.  Kittanning  Ins.  Co.,  132 
Pa.  St.  580. 

9.  Smith  v.  Phoenix  Ins.  Co.,  91  Cal.  323,  25 
Am  St.  Rep.  191;  Planters'  Mut.  Ins.  Co.  v. 
Rowland,  66  Md.  236.  But  see  Philadelphia 
F.  Assoc.  v.  Flournoy,  84  Tex.  632. 

10.  Smiths.  Phoenix  Ins.  Co.,  91  Cal.  323,  25 
Am.  St.  Rep..  191  (in  which  case  there  was  an 
option  of  purchase  in  the  lease);  West  Branch 
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the  clause  forbidding  "change  of  possession."  1 

(mm)  Death  of  Insured.  —  Death  of  the  insured  and  descent  of  title  to  his  heirs 
do  not  constitute  an  "alienation"  or  "transfer"  within  the  meaning  of  a  pro- 
hibitory clause  in  the  policy;  3  but  such  circumstances  constitute  a  breach  of 
conditions  against  change  of  title  or  interest.*  The  alienation  clause  in  the 
standard  fire  policy  now  adds  the  words  "other  than  by  death  of  an  insured  '* 

U.  Change  of  Title. —  It  has  been  necessary  to  discuss  the  meaning  of  this 
phrase  in  dealing  with  the  various  acts  or  events  which  give  rise  to  questions 
as  to  "alienation."  Further  discussion  will  be  found  under  the  succeeding 
topic  of    change  of  interest."4  s 

ee.  Change  of  Interest  — (<z«)  In  General.  —  It  has  been  said  that  this  condition 
has  reference  to  a  legal  transfer  which  divests  the  party  of  title  or  control 
over  the  property."  *  The  act  giving  rise  to  the  change  must  be  complete  * 
and  the  change  must  be  voluntary,  unless  otherwise  provided,7  valid  »  and 
substantial.9  Therefore,  if  one  who  had  the  full  equitable  title  acquires  the 
legal  title,  there  is  no  breach  of  the  condition.10  And  a  conveyance  from 
trustee  to  cestui  que  trust  does  not  avoid  the  insurance  under  this  condition  11 
Organization  of  a  partnership  into  a  limited-liability  company  works  a  sub 
stantial  change,  since  new  parties  are  liable  to  be  introduced  thereby  12  Where 
the  condition  was  that  the  insurance  should  be  void  if  the  interest  of  the 
insured  should  become  less  than  a  perfect  title,  cancellation  of  a  government 
certificate  and  entry,  under  which  the  land  on  which  the  property  was  situated 
was  held,  constituted  a  breach  of  the  condition.13 

(bb)  incumbrances.  —  A  mere  incumbrance  is  not  a  breach  of  this  condition  14 
Therefore  the  filing  of  claims  of  mechanics'  liens  against  the  insured  property,15 


Ins.  Co.  v.  Helfenstein,  40  Pa.  St.  289,  80  Am. 

Dec.  573. 

1.  Wenzel  v.  Commercial  Ins.  Co.,  67  Cal. 
438;  Smith  v.  Phoenix  Ins.  Co.,  91  Cal.  323,  25 
Am.  St.  Rep.  191 ;  Philadelphia  F.  Assoc.  v. 
Flournoy,  84  Tex.  632.  But  see  Rumsey  v. 
Phoenix  Ins.  Co.,  17  Blatchf.  (U.  S.)  527. 

2.  Effect  of  Death  of  Insured.  —  Pfister  v.  Ger- 
wig,  122  Ind.  567:  Richardson  v.  German  Ins. 
Co.,  89  Ky.  571;  German  Ins.  Co.  v.  Read, 
(Ky.  1890)  13  S.  W.  Rep.  1080;  Burbank  v. 
Rockingham  Mut.  F.  Ins.  Co.,  24  N.  H.  550, 
57  Am.  Dec.  300;  Wyman  v.  Wyman,  26  N.' 
Y.  253;  Farmers'  Mut.  Ins.  Co.  v.  Graybill,  74 
Pa.  St.  17  (here  there  was  a  sale  under  decree 
of  the  Orphans'  Court,  but  loss  occurred  be- 
fore confirmation);  Georgia  Home  Ins.  Co.  v. 
Kinnier,  28  Gratt.  (Va.)  88. 

This  would  seem  to  follow  from  the  rule 
that  such  conditions  do  not  apply  to  involun- 
tary transfers.  See  supra,  this  section,  Incom- 
plete and  Involuntary  Transfers. 

3.  Death  Results  in  Change  in  Title.  —  Sher- 
wood v.  Agricultural  Ins.  Co.,  73  N.  Y.  447, 
29  Am.  Rep.  180,  10  Hun  (N.  Y.)  593;  Hine  v. 
Wool  worth,  93  N.  Y.  75,  45  Am.  Rep.  176,  29 
Hun  (N.  Y  )  84;  Lappin  v.  Charter  Oak  F.  & 
M.  Ins.  Co.,  58  Barb.  (N.  Y.)  325.  Contra, 
Richardson  v.  German  Ins.  Co.,  89  Ky.  571. 

But  Insurance  Payable  to  a  Mortgagee  is  not 
avoided  by  death  of  the  insured  and  descent  of 
title  to  his  heirs.  Westchester  F.  Ins.  Co.  v. 
Dodge,  44  Mich.  420. 

4.  The  change,  in  order  to  be  a  breach  of  the 
condition,  must  be  a  substantial  one.  Avres 
v.  Hartford  F.  Ins.  Co.,  17  Iowa  176,  85  Am. 
Dec.  553.  See  supra,  this  section,  Nominal 
Transfers;  Temporary  Alienation;  Increase  of 
Interest;  Mortgaged  Property. 


A  Lease,  as  it  merely  changes  possession,  is 
not  a  change  of  title.    West  Branch  Ins.  Co. 
v.  Helfenstein,  40  Pa.  St.  289,  80  Am  Dec 
573- 

6.  Change  of  Interest.  —  Browning  v.  Home 
Ins.  Co.,  71  N.  Y.  508,  27  Am.  Rep.  86. 

Change  of  interest  has  necessarily  received 
notice  under  other  headings  in  this  section. 
See  supra,  this  section,  Partial  Alienation; 
Conditional  Sales  and  Transfers  as  Security; 
Agreement  to  Convey;  Bankruptcy;  Transfer  by 
or  between  Partners  and  Joint  Owners;  lease: 
Death  of  Insured;  and  paragraphs  referred  to 
in  the  following  notes. 

6.  See  supra,  this  section,  Incomplete  and 
Involuntary  Transfers. 

7.  See  supra,  this  section,  Incomplete  and  In- 
voluntary Transfers. 

8.  See  supra,  this  section.  Void  Transfers. 

9.  See  supra,  this  section,  Nominal  Trans- 
fers; Increase  of  Interest;  Mortgaged  Properly. 

10.  Michigan  F.  &  M.  Ins.  Co.  v.  Wich,  8 
Colo.  App.  409. 

11.  Rhode  Island  Underwriters'  Assoc.  v. 
Monarch,  98  Ky.  305. 

12.  A.  G.  Peuchen  Co.  v.  City  Mut.  F.  Ins. 
Co.,  18  Ont,  App.  446. 

13.  German  Ins.  Co.  v.  Hayden,  21  Colo.  127. 

14.  See  supra,  this  section.  Conditional  Sales 
and  Transfers  as  Security. 

15.  Claims  of  Mechanics'  Liens.  —  Greenlee  z. 
Home  Ins.  Co.,  103  Iowa484;  Green  v.  Home- 
stead F.  Ins.  Co..  82  N.  Y.  517;  Omaha  F. 
Ins.  Co.  v.  Thompson,  50  Neb.  580;  Manu- 
facturers', etc.,  Ins.  Co.  v.  O'Maley,  82  Pa. 
St.  400, 

In  Omaha  F.  Ins.  Co.  v.  Thompson,  50  Neb. 
580,  the  court  points  out  also  that  merelv  filing 
a  claim  of  lien  does  not  of  itself  create'a  lien. 
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or  the  recovery  of  a  judgment  against  the  insured  which  becomes  a  lien  on  the 
property,1  does  not  affect  the  insurance  under  conditions  against  change  of 
title  or  change  of  interest. 

[cc)  Partition.  —  Partition  proceedings,  whether  voluntary  or  involuntary, 
change  the  title  of  the  several  parties  in  the  property,  and  are  a  breach  of  con- 
ditions against  change  of  title  or  change  of  interest.*  Of  course  the  partition 
must  be  completed  in  order  to  have  this  effect.3 

(dd)  Appointment  of  Receiver.  —  A  condition  against  change  of  title  or  interest  is 
not  broken  by  the  appointment  of  a  receiver  in  litigation  over  the  property 
nor  by  the  receiver's  taking  possession.4  Where  insurance  is  obtained  by  a 
receiver  as  such,  a  change  of  receivers  is  not  a  breach  of  this  condition,5  though 
the  contrary  was  held  of  the  appointment  of  a  new  assignee  for  creditors  who 
had  succeeded  the  one  who  procured  the  policy.6 

dd.  Change  of  Possession.  —  This  condition  now  forms  a  part  of  the  general 
prohibition  of  change  in  interest,  title,  or  possession.  To  be  a  breach  of  this 
condition,  the  change  must  be  a  substantial  one.  Therefore  a  mere  tem- 
porary absence  of  the  insured  and  his  family,7  a  mere  temporary  vacancy, 
•one  tenant  having  moved  out  and  no  other  as  yet  moved  in,8  a  partial  vacancy,9 
a  change  of  tenants,10  or  possession  taken  by  a  person  who  is  to  become  a 
tenant,  under  a  parol  license,  for  the  purpose  of  making  repairs,11  does  not  avoid 
the  insurance  under  this  condition.  Nor  is  the  appointment  of  one  of  an 
insured  partnership  as  receiver  to  take  charge  of  the  partnership  property  pen- 
dente lite  a  breach  of  a  condition  against  change  of  possession.12  But  where  an 
insured  partnership  was  dissolved  and  one  partner  remained  in  possession,  it 
was  held  that  there  was  a  breach  of  this  condition.13  If  possession  is  taken  by 
the  sheriff,  the  condition  is  broken  and  the  insurance  will  be  avoided.14 

ee.  Conditions  Against  Levy,  Foreclosure,  etc.  —  It  has  been  seen  that  the  levy 

See  supra,  this  section,  Incomplete  and  InyoU 
vntary  Transfers;  also  infra,  this  section, 
Incumbrance  Clause. 

1.  Recovery  of  Judgment.  —  Germania  F.  Ins. 
Co,  v.  Ste  wart,  13  Ind.  App.  627.  See  also  in- 
fra, this  section,  Incumbrance  Clause. 

2.  Partition  Proceedings.  —  Barnes  v.  Union 
Mut.  Ins.  Co.,  51  Me.  110,  81  Am.  Dec.  562; 
Trabue  v.  Dwelling  House  Ins.  Co.,  121  Mo. 
75,  42  Am.  St.  Rep.  523,  49  Mo.  App.  331; 
Terpenning  v.  Agricultural  Ins.  Co.,  14  Hun 
<N.  Y.)  299. 

3.  See  supra,  this  section,  Incomplete  and  In- 
voluntary Transfers. 

4.  Receivers.  —  Lancashire  Ins.  Co.  v.  Board- 
man,  58  Kan.  339;  Keeney  v.  Home  Ins.  Co., 
71  N.  Y.  396.  See  also  Small  v.  Westchester 
F.  Ins.  Co.,  51  Fed.  Rep.  789. 

In  Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396, 
the  court  said:  "  A  receiver  pendente  lite  is  a 
person  appointed  to  take  charge  of  the  fund  or 
property  to  which  the  receivership  extends 
while  the  case  remains  undecided.  The  title 
to  the  property  is  not  changed  by  the  appoint- 
ment. The  receiver  acquires  no  title,  but  only 
the  right  of  possession  as  the  officer  of  the 
court.  The  title  remains  in  those  in  whom  it 
was  vested  when  the  appointment  was  made." 

5.  Change  of  Receivers.  —  Georgia  Home  Ins. 
Co.  v.  Bartlett,  91  Va.  305;  Thompson  v. 
Phenix  Ins.  Co.  136,  U.  S.  287,  wherein  it  was 
said:  "  The  title  to  property  in  the  hands  of  a 
receiver  is  not  in  him,  but  in  those  for  whose 
benefit  he  holds  it.  Nor,  in  a  legal  sense,  is 
the  property  in  his  possession.  It  is  in  the 
possession  of  the  court,  by  him  as  its  officer. 
*   *    *    So  that  where  a  policy  runs  to  a  re- 
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ceiver  in  a  designated  suit,  a  mere  change  of 
receiver  does  not  involve  a  change  in  title  or 
possession." 

6.  Elliott  v.  National  Ins.  Co.,  21  L.  C.  Jur. 
242. 

7.  What  Constitutes  Change  of  Possession. — 

Shearman  v.  Niagara  F.  Ins.  Co.,  46  N.  Y. 
526,  7  Am.  Rep.  380. 

8.  McAnnally  v.  Somerset  County  Mut.  Ins. 
Co.,  2  Pittsb.  (Pa.)  189. 

9.  Bryan  v.  Peabody  Ins.  Co.,  8  W.  Va.  605. 

10.  Miller  v.  Oswego,  etc.,  Ins.  Co.,  18  Hun 
(N.  Y.)  525;  Cumberland  Valley  Mut.  Protec- 
tion Co.  v.  Douglas,  58  Pa.  St.  419,  98  Am. 
Dec.  298. 

11.  Alkan  v.  New  Hampshire  Ins.  Co.,  53 
Wis.  136. 

12.  Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396. 
See  also  supra,  this  section,  Appointment  of 
Receiver. 

13.  Jones  v.  Phoenix  Ins.  Co.,  97  Iowa  275. 
In  Runkle  v.  Hartford  Ins.  Co.,  99  Iowa  414, 

the  dissolution  and  change  of  possession  were 
not  completed  at  the  time  of  the  loss,  and 
hence  it  was  held  that  there  was  no  breach. 
These  decisions,  however,  are  in  a  jurisdiction 
where  transfers  between  partners  are  held  to 
infringe  conditions  against  change  of  title,  and 
it  is  probable  that  in  jurisdictions  holding 
otherwise  as  to  transfers  between  partners  and 
joint  owners  in  respect  to  the  condition  against 
change  of  title,  Jones  v.  Phoenix  Ins.  Co.,  97 
Iowa  275,  would  not  be  followed.  See  supra, 
this  section,  Transfer  by  or  between  Partners 
and  Joint  Owners. 

14.  St.  Paul  F.  &  M.  Ins.  Co.  v.  Archibald, 
(Tex.  App.)  16  Ins.  L.  J.  153- 
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of  an  execution  or  foreclosure  of  a  mortgage  upon  the  insured  property,  or 
even  the  sale  of  the  property  under  execution  or  foreclosure,  does  not  avoid 
the  insurance  under  conditions  against  alienation,  change  of  title,  or  change  of 
interest.1  Yet  it  is  obvious  that  such  events  may  materially  affect  the  risk, 
and  it  is  proper  for  the  insurer  to  have  notice  of  them  and  opportunity  to 
consider  what  course  it  will  pursue  in  view  of  altered  conditions.  A  great 
variety  of  expressions  have  been  made  use  of  to  this  end,  but  they  may  be 
grouped  conveniently  in  three  classes:  conditions  against  levy  of  execution, 
conditions  against  foreclosure,  and  conditions  against  legal  proceedings  involv- 
ing the  title  to  or  possession  of  the  property  insured.  These  conditions  are 
reasonable  and  not  contrary  to  public  policy.2 

(ad)  Conditions  Against  Levy  of  Execution  or  Attachment. — These  Conditions,    not  to 

be  found  as  such  in  the  standard  policy,  commonly  provide  that  the  insurance 
shall  be  void  if  the  property  is  "levied  on,"  or  "taken  into  custody  under 
proceedings  at  law  or  in  equity,"  or  "seized  under  execution  or  legal  process" 
without  notice  to  the  insurer.  They  apply  only  to  a  levy  subsequent  to  the 
policy.3  And,  since  real  property  is  not  seized  or  taken  into  custody  on  exe- 
cution, nor  is  there  properly  such  a  thing  as  "levy"  of  execution  on  real 
estate,  nor  is  the  possession  of  such  property  disturbed  thereby,  these  con- 
ditions apply  only  to  personal  property.4  On  the  same  principles  on  which 
like  constructions  are  given  to  conditions  against  alienation,  the  seizure  must 
be  valid  5  and  complete  6  in  order  to  avoid  the  insurance.  But  if  the  officer 
seizes  the  property  and  takes  possession  of  it,  the  condition  is  broken,  though 
loss  occurs  before  he  has  completed  an  inventory  of  it  and  removed  it.7 

Levy  of  an  Attachment  on  personal  property  is  a  breach  of  conditions  avoiding 
the  insurance  if  the  property  is  taken  into  custody  in  legal  proceedings.8 

(bb)  Conditions  Against  Foreclosure. — These  conditions  have  had  two  general 
forms.  In  the  older  forms,  the  provision  was  simply  against  "foreclosure." 
As  it  was  held  that  this  condition  was  not  broken  until  the  foreclosure  was 
complete  by  sale  and  confirmation,  the  present  forrn.  came  into  use.  The  con- 
dition in  its  next  general  form  provided  for  avoiding  the  policy  if  "foreclosure 
proceedings"  were  "commenced"  without  notice  to  the  insurer.  In  the 
standard  policy  it  reads:  "If  with  the  knowledge  of  the  insured  foreclosure 
proceedings  be  commenced  or  notice  given  of  the  sale  of  any  property  covered 
by  this  policy  by  virtue  of  any  mortgage  or  trust  deed."  Under  any  of  these 
forms,  the  condition  refers  only  to  foreclosure  or  the  commencement  of  pro- 
ceedings after  the  policy  is  issued.  A  foreclosure  or  the  commencement  of 
proceedings  before  the  date  of  the  policy  is  not  referred  to.9    Nor  does  this 

1.  See  supra,  this  section,  Change  of  Possession.  437;  Miami,  etc.,  Ins.  Co.  v.  Stanhope,  (Ohio 

2.  Pennsylvania  Ins.  Co.  v.  Gottsman,  48  10  Ins.  L.  J.  159;  Runkle  v.  Citizens'  Ins.  Co., 
Pa.  St.  151;  Small  v.  Westchester  F.  Ins.  Co..  6  Fed.  Rep.  143. 

51  Fed.  Repj  791.    But  see  Butz  v.  Ohio  Farm-  6.  Seizure  Must  Be  Complete.  —  Thus,  a  notice 

ers'  Ins.  Co.,  76  Mich.  263.  of  levy  without  disturbance  of  possession  is  no 

3.  Levy  Subsequent  to  Policy  Only.  —  Rex  v.  breach  of  the  condition.  Commonwealth  Ins, 
Merchants'  Ins.  Co.,  2  Phila.  (Pa.)  357,  14  Leg.  Co.  v.  Berger,  42  Pa.  St.  285;  Smith  v.  Farm- 
Int.  (Pa.)  332.  ers',  etc.,  Mut.  F.  Ins.  Co.,  89  Pa.  St.  287. 

4.  Applicable  Only  to  Personal  Property.  —  Colt  Nor  is  the  condition  broken  by  advertisement 
v.  Phoenix  F.  Ins.  Co.,  54  N.  Y.  595;  Caraher  for  sale  under  execution  without  possession. 
v.  Royal  Ins.  Co.,  63  Hun  (N.  Y.)  82;  Manu-  Caraher  v.  Royal  Ins.  Co.,  63  Hun  (N.  Y.)  83, 
facturers',  etc.,  Ins.  Co.  v.  O'Maley,  82  Pa.  St.  nor  by  an  attachment  not  perfected  at  the 
400;  Smith  v.  Farmers',  etc.,  Mut.  F.  Ins.  Co.,  time  of  the  loss.  Tefft  v.  Providence  Wash- 
89  Pa.  St.  287;   Commonwealth  Ins.  Co.  v.  ington  Ins.  Co.,  19  R.  I.  185. 

Berger.  42  Pa.  St.  285;  Tefft  v.  Providence  7.  Carey  v.  German  American  Ins.  Co.,  84 

Washington  Ins.  Co.,  19  R.  I.  185;  Pennebaker  Wis.  80. 

v.  Tomlinson,  T  Tenn.  Ch.  598;   Hammel  v.  8.  Burr  v.  German  Ins.  Co.,  84  Wis.  76,  36 

Queen's  Ins.  Co.,  54  Wis.  72,  41  Am.  Rep.  1;  Am.  St.  Rep.  905;  Careys.  German  American 

Shafer  v.  Phoenix  Ins.  Co.,  53  Wis.  361.  Ins.  Co..  84  Wis.  80. 

5.  Seizure  Must  Be  Valid.  —  Pearman  v.  9.  Only  Foreclosure  Subsequent  to  Policy  Cov- 
Gould,  42  N.  J.  Eq.  4;  Philadelphia  F.,  etc.,  ered.  —  Day  v.  Havvkeye  Ins.  Co.,  72  Iowa  597; 
Ins.  Co.  v.  Mills,  44  Pa.  St.  241,  84  Am.  Dec.  Chamberlain    v.    Insurance    Co.    of  North 
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condition  have  reference  to  the  foreclosure  of  a  mechanic's  lien.* 

mat  Are  Foreclosure  Proceedings.  —  Where  the  insured  and  another  had  given 
a  note  for  the  balance  due  on  a  mortgage  on  the  insured  property,  sale  of  the 
property  on  an  execution  under  a  judgment  rendered  upon  the  note  was  held 
not  to  be  a  breach  of  the  condition  against  commencement  of  foreclosure  pro- 
ceedings in  the  standard  policy.2  Nor  is  the  issuing  of  a  scire  facias  by  the 
mortgagee  a  breach  of  the  conditions  against  foreclosure.3  Where  the  con- 
dition was  against  the  "passing  or  entry  of  a  decree  of  foreclosure  it  was 
held  to  refer  only  to  a  decree  of  strict  foreclosure,_not  to  a  decree  for  sale. 

Under  the  Condition  Against  "Foreclosure"  the  Proceeding  Must  Be  Complete  in  order  to 
avoid  the  insurance.  Decree,  advertisement,  and  sale,  so  long  as  the  sale  has 
not  been  ratified  and  confirmed  and  a  deed  pursuant  thereto  executed  and 
delivered,  are  not  a  breach  of  the  condition.5  On  this  account  the  language 
of  the  condition  has  been  modified  in  various  ways. 

Where  It  Is  Against  the  "  Entry  of  a  Foreclosure  of  a  mortgage,"  it  is  held  that  every 
act  which  without  further  formality  or  process  on  the  part  of  the  mortgagee, 
would  deprive  the  mortgagor  insured  of  all  right  unless  he  redeem,  is  a  breach 
of  the  condition,  and  hence  that  the  giving  of  a  statutory  notice  of  intention 
to  foreclose  avoids  the  insurance.®  •!.    •«.•*«.•  t 

Under  the  Condition  Against  Commencement  of  Foreclosure  Proceedings,  the  institution  Ot 
a  foreclosure  suit  will  avoid  the  policy.7  m 

Advertising  for  Sale  under  Mortgage  Prohibited.  —  So,  under  a  condition  avoiding 
the  insurance  if  the  property  is  advertised  for  sale  under  a  mortgage  or  trust 
deed  the  condition  is  broken  by  the  advertisement  for  sale  even  if  such 
advertisement  is  subsequently  withdrawn  and  no  sale  occurs.8  But  the  adver- 
tisement or  foreclosure  proceedings,  to  have  this  effect,  must  be  had  with  the 
knowledge  of  the  insured.9  . 

Insured  to  Have  Reasonable  Time  to  Give  Notice.  —  After  learning  of  the  proceed- 
ings the  insured  is  entitled  to  a  reasonable  time  to  give  notice,  the  question 
of  what  is  a  reasonable  time  under  the  circumstances  being  one  of  fact. 

What  Is  Notice.  —  The  insured  must  give  the  notice  ;  the  public  records  are 
not  constructive  notice  to  the  insurer.11 

America  51  Hun  (N.  Y.)  636.  3  N.  Y.  Supp.  -Springfield  Steam  Laundry  Co.  v.  Trader's 
VoT  Cooledgel  Continental  Ins.  Co.,  67  Vt.  14.      Ins.  Co.,  66  Mo.  App.  199. 

IttSf&M SS&£-  Weiss     |ia  o°'  K.  deed  "  wi.hL  a.  m,a„i„8  of  a 

S.?.  hS*.  -'Pea,™     Gould.      N.  ^^»«3, 

5  Aeainst  " Foreclosure "- Completeness  Re-  Civ.  App.  1896)  33  S.  W.  Rep  1091.  In  the 
5.  Against     *oretu>S  /  Brown    77      former  case  the  court  said:       It  was  ncum- 

S?  Vs      m      .  Lp     86;  Hatght  rCond-     bent  on  appellant  to  establish  that  said ^ore- 

T7^TLllZ    und5e9r   Condition  Against     1*1  a  suit  is  commenced  by  filing  the  con, 
Ent^f  FoSuVe  -  Mclntire  *.  Norwich  F.      plaint;  and  unless  the  msured  Jad  knowledge 
intry  oi  *°™iosu  complaint  was  going  to  be  filed  a 

— =^?rs.  era:  E!ErSS» 

Tr^Sto  Against  Advertisement  for  Sale,      See  'infra,  this  section,  Incumbrance  Clause. 
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"Foreclosure"  Must  Be  Complete  and  Valid.  —  Where  the  condition  is  against 
"foreclosure"  it  must  not  only  be  complete,  but  valid  also.1 

Effect  of  Acts  of  Mortgagor  under  Policy  to  Mortgagee.  —  Where  the  policy  has  a  mort- 
gage clause,  the  provisions  whereof  are  stipulated  to  take  precedence  over 
those  of  the  policy,  by  which  it  is  provided  that  as  to  the  mortgagee  the  insur- 
ance shall  not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor,  the  com- 
mencement of  a  foreclosure  suit  by  the  mortgagee,  even  without  notice  to  the 
insurer,  does  not  defeat  the  insurance.3  But  if  the  policy  is  merely  made 
payable  to  the  mortgagee  as  his  interest  may  appear,  without  the  further 
stipulations,  the  insurance  is  avoided  on  foreclosure  of  the  mortgage  without 
notice  to  the  insurer.3 

(cc)  Conditions  Against  Legal  Proceedings  Involving  Title  or  Possession.  —  These  Condi- 
tions take  the  form  of  provisions  avoiding  the  insurance  if  the  property  shall 
be  or  become  "involved  in  litigation"  or  if  the  "title  or  possession"  shall  "be 
disputed  in  any  proceedings  "  or  shall  "come  into  suit."  In  order  to  work  a 
forfeiture  under  these  conditions,  the  suit  must  be  one  directly  involving  a 
claim  to  the  title  or  possession  of  the  property  adverse  to  the  title  or  posses- 
sion of  the  assured.  "The  manifest  purpose  of  the  condition  is  to  protect  the 
insurer  from  the  risk  of  carrying  insurance  on  the  property  when  the  title  or 
possession  of  the  assured  is  so  doubtful  as  to  be  or  become  involved  in 
litigation."  * 

A  Creditor's  Bill,  therefore,  is  not  a  breach  of  the  condition,  since  it  is  not  a 
proceeding  in  which  the  issue  directly  involves  either  title  or  possession.5 

Nor  Is  a  Proceeding  to  Oust  a  Tenant  who  is  in  default  a  breach  of  the  condition.6 
But  the  Levy  of  an  Attachment  is  within  the  scope  of  the  condition,  and  avoids 
the  policy.7 

(4)  Waiver  —  (a)  in  General.  —  These  conditions  are  inserted  for  the  benefit 
and  protection  of  the  insurer,  and  hence  the  latter  may  waive  them.  But,  as 
has  been  seen,  the  conditions  of  themselves  work  a  forfeiture,  and  do  not 
require  any  overt  act  on  the  part  of  the  insurer.  Unless  the  insurer  consents 
to  the  transfer,  change  of  title,  or  other  act  or  event  prohibited,  according  to 
the  terms  of  the  policy,  or  waives  the  condition,  the  insurance  is  defeated,  and 
mere  knowledge  of  the  breach  of  the  condition  without  action  on  the  part  of 
the  insurer  will  not  save  it.  In  this  respect,  these  conditions  differ  from  the 
statements  as  to  title.  If  the  insurer  issues  a  policy  with  knowledge  of  facts 
making  the  statement  of  title  in  the  policy  false,  it  cannot  rely  upon  the  pro- 
visions of  the  policy  as  to  such  statement.    But  the  conditions  now  in  question 

1.  Valid  "Foreclosure"  Required.  —  Niagara  property  against  the  assured  ipso  facto  avoids 
F.  Ins.  U  v.  bcammon,  144  III.  490;  Richland  the  insurance,  then  every  policy  holder  when 
County  Mm.  Ins.  Co.  v.  Sampson,  38  Ohio  sued  loses,  eo  instanti,  his  insurance.  The  as- 
bt.  672.    See  supra,  this  section,  Void  Trans-  sured  can  no  more  prevent  the  institution  of  a 

.   „   .  suit  involving  the  title  or  possession  of  the  in- 

2.  Policy  to  Mortgagee  —  Proceedings  by  Mort-  sured  property  than  he  can  the  accruing  of  a 
gagor.  —  Lancashire  Ins.  Co.  v.  Boardman,  58      tax  lien,  a  judgment,  or  a  mechanic's  lien. 

.tt                      „  The  bringing  of  a  suit  is  a  proceeding  in  in- 

3.  McKinney  w.  Western  Assur.  Co.,  97  Ky.  vitum.  It  is  usually  brought  without  consult- 
474;  luus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  ing  the  defendant,  and  it  would  ordinarily  be 
4I°j  .  .  impossible  to  apply  to  the  company  for  the 
_  it  a  written  consent  indorsed  on  the  policy  consent  necessary  to  save  a  forfeiture  It 
is  required  in  case  of  foreclosure  proceedings,  would  seem  that  the  condition  in  question 
and  it  is  provided  that  no  condition  of  the  pol-  ought  to  be  construed  as  applying  only  to  vol- 
ley can  be  waived  except  by  writing  indorsed  untary  litigation  involving  the  title  or  posses- 
on  the  policy,  notice  to  the  agent  who  issued  sion  of  the  property  insured." 

the  policy  is  not  sufficient.    Woodside  Brew-  5.  Creditors'  Bill  Not  a  Breach.  —  Small  v 

ing  Co.  v.  Pacific  F.  Ins.  Co.,  11  N.  Y.  App.  Westchester  F.  Ins.  Co.,  51  Fed.  Rep.  793. 

a'        .  t-.-           x      ,    „  6-  Proceeding  to  Oust  Tenant.  —  Hall  v.  Niag- 

4.  What  Litigation  of  Title  Included.  —  Small  ara  F.  Ins.  Co.,  93  Mich.  184,  32  Am  St  Reo 
v.  Westchester  F.  Ins.  Co.,  51  Fed.  Rep.  789,  497. 

where  the  court  said:    "If  the  bringing  of  a  7.  Levy  of  Attachment.  —  Burr  v.  German 

suit  involving  the  title  or  possession  of  the  Ins.  Co.,  84  Wis.  76,  36  Am.  St.  Rep.  905. 
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relate  to  events  subsequent  to  the  policy,  and  if  they  are  broken,  notice  to  the 
insurer  is  of  no  avail  unless  the  insurer  consents  to  the  acts  constituting  the 
breach  or  waives  the  condition.1 

When  Notice  Alone  Sufficient.  —  A  distinction  may  be  made,  however,  between 
conditions  requiring  the  consent  of  the  insurer  to  certain  acts  or  in  certain 
events,  and  conditions  requiring  notice  of  such  acts  or  events  to  be  given  to 
the  insurer.  In  the  former  case,  notice  alone,  without  consent,  is  insufficient ; 
but  in  the  latter  case,  since  the  object  of  the  condition  is  to  enable  the  insurer 
to  determine  whether  it  will  cancel  the  insurance  Ln  view  of  the  altered  circum- 
stances, the  condition  is  fully  complied  with  when  notice  is  given,  and  it  is  for 
the  insurer  to  cancel  the  policy  or  to  object  to  the  new  state  of  the  title  or 
interest  of  the  insured  if  it  thinks  best.2 

Recognition  After  Knowledge  a  Waiver.  —  The  rule  may  be  laid  down  in  general 
terms,  that  if,  in  any  negotiations  or  transactions  with  the  insured  after  knowl- 
edge of  the  forfeiture,  the  insurer  recognizes  the  continued  validity  of  the 
policy,  or  does  acts  based  thereon,  or  requires  the  insured  to  do  some  act  or 
incur  some  trouble  or  expense  pursuant  to  the  terms  of  the  policy,  the  for- 
feiture is  waived.3  Therefore,  if,  after  alienation  of  the  insured  property,  the 
policy  is  assigned  to  the  alienee  with  the  consent  of  the  insurer,4  or  the  policy 
is  renewed,  or  renewal  premiums  are  received,5  the  condition  is  waived.  And 


1.  When  Consent  Required  Mere  Notice  Insuffi- 
cient to  Establish  Waiver  —  Illinois. — Garland 
v.  Insurance  Co.  of  North  America,  9  111.  App. 
571- 

Iowa.  —  Ayres  v.  Hartford  F.  Ins.  Co.,  17 
Iowa  176,  85  Am.  Dec.  553;  Fitchpatrick  v. 
Hawkeye  Ins.  Co.,  53  Iowa  335;  Meadows  v. 
Hawkeye  Ins.  Co.,  62  Iowa  387. 

Kentucky.  —  Phoenix  Ins.  Co.  v.  Stevenson, 
78  Kv.  160. 

Maine.  —  Grant  v.  Eliot,  etc.,  Mut.  F.  Ins. 
Co.,  75  Me.  196. 

New  Hampshire.  —  Lahiff  v.  Ashuelot  Ins. 
Co.,  60  N.  H.  75;  Sanders  v.  Hillsborough  Ins. 
Co.,  44  N.  H.  238. 

New  York.  —  Lett  v.  Guardian  F.  Ins.  r  , 
125  N.  Y.  82,  52  Hun  (N.  Y.)  570;  Tic, 
v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  419;  Arm- 
strong v.  Agricultural  Ins.  Co.,  130  N.  Y.  560, 
reversing  56  Hun  (N.  Y.)  399;  Walsh  v.  Hart- 
ford F.  Ins.  Co.,  73  N.  Y.  5;  McNierney  v. 
Agricultural  Ins.  Co.,  48  Hun  (N.  Y.)  239. 

Pennsylvania.  —  Girard  F.  &  M.  Ins.  Co.  v. 
Hebard,  95  Pa.  St.  45. 

Vermont.  — Smith  v.  Niagara  F.  Ins.  Co.,  60 
Vt.  682,  6  Am.  St.  Rep.  144. 

Wisconsin.  —  Bos  worth  v.  Merchants'  F. 
Ins.  Co.,  80  Wis.  393;  Stevens  v.  Queen  Ins. 
Co.,  81  Wis.  335,  29  Am.  St.  Rep.  905;  Carey 
v.  German  American  Ins.  Co.,  84  Wis.  80. 

Waiver  cannot  be  implied  from  a  custom  of 
the  insurer  not  to  insist  on  the  condition. 
Burger  v.  Farmers'  Mut.  Ins.  Co.,  71  Pa.  St. 
422. 

2.  Only  Notice  Required.  —  North  British, 
etc.,  Ins.  Co.  v.  Steiger,  124  111.  81,  26  111. 
App.  228;  Brown  v.  Commonwealth  Mut.  Ins. 
Co.,  41  Pa.  St.  187;  Kreutz  v.  Niagara  Dist. 
Mut.  F.  Ins.  Co.,  16  U.  C.  C.  P.  131. 

3.  Waiver  by  Recognition  After  Knowledge.  — 
Armstrong  v.  Agricultural  Ins.  Co.,  130  N.  Y. 
560;  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y. 
410;  Roby  v.  American  Cent.  Ins.  Co.,  120  N. 
Y.  510;  Pratt  v.  New  York  Cent.  Ins.  Co.,  55 
N.  Y.  505,  14  Am.  Rep.  304,  64  Barb.  (N.  Y.) 
589. 

13  C.  of  L.— 17 


4.  Consent  to  Assignment  After  Notice  of  Aliena- 
tion —  United  States.  —  Small  v.  Westchester 
F.  Ins.  Co.,  51  Fed.  Rep.  789. 

Iowa.  —  Clifton  Coal  Co.  v.  Scottish  Union, 
etc.,  Ins.  Co.  102  Iowa  300. 

Kansas.  —  German  Ins.  Co.  v.  York,  48 
Kan.  488. 

Missouri.  —  Northrup  v.  Mississippi  Valley 
Ins.  Co.,  47  Mo.  435,  4  Am.  Rep.  337. 

New  Hampshire.  —  Sanders  v.  Hillsborough 
Ins.  Co.,  44  N.  H.  238. 

New  York.  —  Benjamin  v.  Saratoga  County 
Mut.  F.  Ins.  Co.,  17  N.  Y.415;  Hooper  v.  Hud- 
son River  F.  Ins.  Co.,  17  N.  Y.  424;  Wolfe  v. 
Security  F.  Ins.  Co.,  39  N.  Y.  49;  Shearman 
v.  Niagara  F.  Ins.  Co.,  46  N.  Y.  526,  7  Am. 
Rep.  380;  Allen  v.  Hudson  River  Mut.  Ins. 
Co.,  19  Barb.  (N.  Y.)  442. 

Ohio.  — Amazon  Ins.  Co.  v.  Wall,  31  Ohio 
St.  631.  27  Am,  Rep.  533^ 

Pennsylvania.  —  Imperial  F.  Ins.  Co.  v. 
Dunham,  117  Pa.  St.  460,  2  Am.  St.  Rep.  686. 

But  see  Citizens'  F.  Ins.,  etc.,  Co.  v.  Doll,  35 
Md.  S9,  6  Am.  Rep.  360. 

By  consenting  to  the  transfer  of  the  policy 
the  insurer  impliedly  consents  to  the  transfer 
of  the  property  insured,  Small  v.  Westchester 
F.  Ins.  Co.,  51  Fed.  Rep.  789;  Moffitt  v.  Phe- 
nix  Ins.  Co.,  11  Ind.  App.  233.  But  merely 
making  the  loss  payable  to  the  transferee  does 
not  have  this  effect.  Assignment  of  a  policy 
would  be  of  no  effect  without  a  transfer,  but 
making  the  loss  payable  to  a  third  person  does 
not  implv  a  transfer.  Bates  v.  Equitable  Ins. 
Co.,  10  Wall.  (U.  S.)  33. 

5.  Renewing,  or  Receiving  Renewal  Premiums. 
—  Pioneer  Sav.,  etc.,  Co.  v.  Providence  Wash- 
ington Ins.  Co.,  17  Wash.  175;  German  Ins. 
Co.  v.  Orr,  56  111.  App.  637;  Phelps  v.  Gebhard 
F.  Ins.  Co.,  9  Bosw.  (N.  Y.)  404;  Buckley  v. 
Garrett,  47  Pa.  St.  204. 

But  this  must  be  with  knowledge  of  the 
facts  on  the  part  of  the  insurer.  Ellis  v.  State 
Ins.  Co.,  68  Iowa  578,  56  Am.  Rep.  865.  And 
whether  the  facts  were  known  is  a  question 
for  the  j  ury.  Buckley  v.  Garrett,  47  Pa.  St.  204. 
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if  there  have  been  several  successive  transfers  without  notice  to  the  insurer, 
which  would  have  avoided  the  policy,  if  the  insurer  consents  to  the  last  trans- 
fer the  other  breaches  of  the  condition  are  waived.1  If,  after  notification  of 
the  transfer,  the  insurer  makes  the  loss  payable  to  a  mortgagee,  the  condition 
as  to  alienation  is  waived. * 

(b)  Consent  of  Agent.  —  The  consent  of  an  agent  of  the  insurer,  if  within  the 
scope  of  his  authority,  is  sufficient,  even  though  oral,  unless  the  policy  pro- 
vides to  the  contrary.3  But  if  the  policy  provides  that  no  agent  may  waive 
any  condition  without  authority  from  the  company,4  or  if  the  agent  is  not  a 
recording  agent,  but  merely  has  power  to  receive  and  transmit  applications,5 
or  if  notice  to  the  directors  is  required,6  it  is  otherwise. 

d.  Incumbrance  Clause  —  (i)  Introductory.  —  The  clause  against  incum- 
brances has  two  purposes.  It  has  been  seen  that  the  ordinar}'  phrases  used  in 
the  statement  of  title  do  not  include  incumbrances,  and  that  in  the  absence  of 
inquiries  or  conditions  especially  directing  the  attention  of  the  insured  to- 
incumbrances  on  the  property,  he  need  not  disclose  them.  It  has  been  seen 
also  that  the  several  forms  of  the  condition  against  alienation  do  not  reach 
incumbrances.  The  object  of  the  clause  against  incumbrances,  therefore,  is 
twofold.  On  the  one  hand  it  aims  to  reach  incumbrances  on  the  property  at 
the  time  of  the  insurance  and  to  require  them  to  be  stated  and  to  receive  the 
assent  of  the  insurer,  and  on  the  other  hand  it  seeks  to  require  the  consent  of 
the  insurer  to  subsequent  incumbrance  of  the  insured  property.  This  is  now 
effected  by  use  of  the  phrase  "shall  be  or  become  encumbered."  For  reasons- 
above  stated  1  it  is  manifest  that  conditions  against  incumbrances  are  reason- 
able and  not  contrary  to  public  policy,  and  such  is  the  holding  of  the  courts.8 

(2)  First  Stage  —  Incumbrances  Not  Prohibited.  —  In  the  absence  of  a  con- 
dition against  incumbrances,  existing  or  future,  neither  an  incumbrance  at  the 
time  of  the  policy  and  undisclosed,  unless  inquiries  were  made  as  to  incum- 
brances on  the  application,  nor  a  subsequent  incumbrance  without  consent,  will 
affect  the  insurance.9 

Receipt  of    premium    after   an  agent  has  "  it  would  be  all  right,  anyway,"  it  was  held 

promised  to  obtain  the  consent  of  the  insurer  that  there  was  no  waiver.    Bosworth  v.  Mer- 

but  has  failed  to  notify  it  is  not  a  waiver.  chants'  F.  Ins.  Co.,  80  Wis.  393.    See  Langdon 

Shuggart  v.  Lycoming  F.  Ins.  Co.,  55  Cal.  408.  v.  Minnesota  Farmers'  Mut.  F.  Ins.  Assoc.,  22 

1.  Consent  to  Last  of  Series  of  Transfers.  —  Gil-  Minn.  193. 

liat  v.  Pawtucket  Mut.  F.  Ins.  Co.,  8  R.  I.  If  the  consent  of  the  insurer  is  conditional, 

282,  91  Am.  Dec.  229.  the  insured  must  comply  with  the  conditions 

2.  Making  Loss  Payable  to  Mortgagee  After  or  the  insurance  will  fail.  Supple  v.  State- 
Notice.  —  Oakes  v.  Manufacturers'  F.  &  M.  Ins.  Ins.  Co.,  58  Iowa  29. 

Co.,  135  Mass.  248;  Bonenfant  v.  American  F.  Where  the  insured  sold  the  property,  taking 

Ins.  Co.,  76  Mich.  658.    See  Taylor  v.  Mer-  a  mortgage  back  for  the  purchase  money,  and 

chants',  etc.,  Ins.  Co.,  83  Iowa  403.  the  insurer  consented  to  the  sale,  but  had  no 

But  this  is  a  waiver  only  in  case  it  is  done  knowledge  of  its  terms,  it  was  held  that  the 

with  knowledge  of  the  transfer.    Merely  mak-  terms  of  the  sale,  whatever  they  were,  were 

ing  the  loss  payable  to  a  third  party  does  not  assented  to,  and  hence  the  mortgage  did  not 

of  itself  imply  knowledge  that  the  property  affect  the  insurance.     Fanners'  Ins.  Co.  vi 

has  been  transferrer;  to  him.    Bates  v.  fiqui-  Ashton,  31  Ohio  St.  477. 

table  Ins.  Co.,  10  Wall.  (U.  S.)  33.  7.  See  supra,  this  section,  Statements  as  to 

3.  Consent  of  Agent.  —  Illinois  F.  Ins.  Co.  v.  Title;  Alienation  Clause;  Conditions  Against" 
Stanton,  57  111.  354;   Mattocks  z.  Des  Moines  Levy.  Foreclosure,  etc. 

Ins.  Co.,  74  Iowa  233;  Bonenfant  v.  American  8.  Incumbrance    Clause    Reasonable.  —  Dover 

F.   Ins.  Co.,  76  Mich.  653;    Benninghoff  v.  Glass  Works  Co.  v.  American  F.  Ins.  Co.,  I 

Agricultural  Ins.  Co.,  93  N.  Y.  495;  Imperial  Marv.  (Del.)  32;    Shaffer  v.  Milwaukee  Me- 

F.  Ins.  Co.  v.  Dunham,  117  Pa.  St.  460,  i  Am.  chanics'  Ins.  Co.,  17  Ind.  App.  204;  Nassauer 

St.  Rep.  686;   McQueen  v.  Phoenix  Mut.  F.  v.  Susquehanna  Mut.  F.  Ins.  Co.,  109  Pa.  St. 

Ins.  Co.,  4  Can.  Sup.  Ct.  Rep.  660.  507;  Hench  v.  Agricultural  Ins.  Co.,  122  Pa. 

4.  Shuggart  v.  Lycoming  F.  Ins.  Co.,  55  St.  128,  9  Am.  St.  Rep.  74;  Seybert  v.  Penn- 
Cal.  408.  sylvania  Mut.  F.  Ins.  Co.,  103  Pa.  St.  282; 

5.  Martin  v.  Farmers'  Ins.  Co.,  84  Iowa  516.  Sulphur  Mines  Co.  v.  Phenix  Ins.  Co.,  94  Va. 

6.  Tarbell  v.  Vermont  Mut.  F.  Ins.  Co.,  63  355. 

Vt.  53.  9.  See  supra,  this  section,  What  Constitutes 

Where  the  agent  refused  to  make  an  indorse-  Material  Misrepresentation   and  Concealment; 

ment  upon  application,  but  said  he  thought  Conditional  Sales  and  Transfers  as  Security; 
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(3)  Second  Stage  —  Incumbrances  Prohibited  —  (a)  In  General.  —  Where  there 
is  a  condition  in  the  policy  making  it  void  if  the  property  be  encumbered  unless 
the  insurer  consents  to  the  incumbrance  or  unless  the  condition  is  waived, 
incumbrances  must  be  disclosed  and  assented  to,  since,  as  has  been  stated,1 
such  a  condition  has  the  effect  of  inquiry  as  to  the  existence  of  incumbrances.* 

Forms  of  incumbranca  Clause.  —  The  incumbrance  clause  has  taken  on  several 
different  forms.  In  the  earlier  forms,  the  condition  made  the  policy  void  if 
the  property  should  "be  encumbered."  This  was  not  only  ambiguous  as  to 
whether  prior  or  subsequent  incumbrance  was  intended,  but  the  word  "encum- 
bered" proved  too  narrow.  In  later  forms  of  the  clause  the  policy  is  con- 
ditioned to  be  void  if  the  property  "be  or  become  encumbered  by  mortgage  or 
otherwise  "  without  the  consent  of  the  insurer.  Certain  general  rules  are 
applicable  to  all  forms  of  the  clause. 

(b)  What  Constitutes  an  Incumbrance  —  aa.  Generally.  —  In  the  first  place,  the 
incumbrance  must  be  a  valid  one.  Therefore,  a  mortgage  to  a  fictitious  person, 
undelivered  and  securing  no  indebtedness,  is  not  a  breach  of  a  condition 
against  incumbrances,  even  though  recorded.3  Also  the. act  or  conveyance 
giving  rise  to  the  incumbrance  must  be  complete;  until  it  has  fully  taken  effect 
as  an  incumbrance,  and  so  long  as  it  is  inchoate,  there  is  no  breach  of  the  con- 
dition. Therefore,  an  undelivered  mortgage  4  or  a  mortgage  which  for  any 
other  reason  never  took  effect  as  such  5  does  not  affect  the  insurance.    On  the 


also  Tiefenthal  v.  Citizens'  Mut.  F.  Ins.  Co., 
53  Mich.  306;  West  Rockingham  Mut.  F.  Ins. 
Co.  v.  Sheets,  26  Gratt.  (Va.)  858. 

Inquiry  or  Condition  Necessary.  —  In  order  to 
make  a  disclosure  of  incumbrances  necessary, 
there  must  be  inquiry  as  to  incumbrances,  or 
a  condition  amounting  thereto  in  the  policy. 
See  supra,  this  section,  Statements  as  to  Title. 
Unless  by  reason  of  the  one  or  the  other  dis- 
closure becomes  necessary,  the  insurance  is 
not  affected.  Clauses  requiring  disclosure  of 
"  every  fact  material  to  the  risk,"'  or  like  con- 
ditions, not  expressly  naming  incumbrances, 
do  not  reach  them.  Crittenden  v.  Springfield 
F.  &  M.  Ins.  Co.,  85  Iowa  652,  39  Am.  St. 
Rep.  321;  American  Ins.  Co.  v.  Gilbert,  27 
Mich.  429;  Samo  v.  Gore  Dist.  Mut.  F.  Ins. 
Co.,  1  Ont.  App.  545;  Klein  v.  Union  F.  Ins. 
Co  ,  3  Ont.  Rep.  234. 

Nor  is  disclosure  of  incumbrances  required 
by  a  general  provision  that  all  the  statements 
in  the  application  or  in  the  policy  are  true,  and 
if  not  that  the  policy  shall  be  avoided,  where 
the  policy  is  issued  on  oral  application  without 
inquiry  as  to  incumbrances.  Where,  in  such 
cases,  no  inquiry  is  made  as  to  incumbrances, 
or  the  policy  is  issued  without  an  answer  to 
the  inquiry,  the  general  provision  is  waived. 
United  'States.  —  Hosford   v.  Germania  F. 

Ins.  Co.,  127  U.  S.  403. 

Indiana.  —  German  Mut.  Ins.  Co.  v.  Nie- 

wedde,  11  Ind.  App.  624. 

Massachusetts.  —  Hall  v.   People's  Mut.  F. 

Ins.  Co.,  6  Gray  (Mass.)  185;    Liberty  Hall 

As^oc.  v.  Housatonic  Mut.  F.  Ins.  Co.,  7  Gray 

(Mass.)  261;  Com.  v.  Hide,  etc.,  Ins.  Co.,  112 

Mass.  136,  17  Am.  Rep.  72. 

Michigan.  —  O'Brien  v.  Ohio  Ins.  Co.,  52 

Mich.  131. 

Missouri.  —  Bersche  v.  Globe  Mut.  Ins.  Co., 
31  Mo.  555. 

New  Jersey.  —  Carson  v.  Jersey  City  Ins. 
Co.,  43  N.  J.  L.  300,  39  Am.  Rep.  584. 

New  York.  —  Browning  v.  Home  Ins.  Co., 


71  N.  Y.  512,  27  Am.  Rep.  86;  Gates  v.  Madi- 
son County  Mut.  Ins.  Co.,  5  N.  Y.  475,  55  Am. 
Dec.  360;  Dohn  v.  Farmers'  Joint  Stock  Ins. 
Co.,  5  Lans.  (N.  Y.)  275. 

Ohio.  —  Lorillard  F.  Ins.  Co.  v.  McCulloch, 
21  Ohio  St.  176;  Dayton  Ins.  Co.  v.  Kelly,  24 
Ohio  St.  367,  15  Am.  Rep.  612. 

Pennsylvania.  —  Dwelling  House  Ins.  Co.  v. 
Hoffman,  125  Pa.  St.  626. 

Wisconsin.  —  Dunbar  v.  Phenix  Ins.  Co.,  72 
Wis.  492. 

1.  See  supra,  this  section,  Statements  as  to 
Title. 

2.  Condition  Equivalent  to  Express  Inquiry.  — 

Waller  v.  Northern  Assur.  Co.,  2  McCrary  (U. 
S.)  641;  Hebner  v.  Palatine  Ins.  Co.,  55  111. 
App.  275;  Clay  F.  &  M.  Ins.  Co.  v.  Huron 
Salt,  etc.,  Mfg.  Co.,  31  Mich.  356;  Reith- 
mueller  v.  Philadelphia  F.  Assoc.,  20  Mo.  App. 
246;  Barnard  v.  National  F.  Ins.  Co.,  27  Mo. 
App.  26;  ^Etna  Ins.  Co.  v.  Holcomb,  89  Tex. 
404;  Wilcox  v.  Continental  Ins.  Co.,  85  Wis. 

In  such  case  it  is  not  material  whether  or 
not  the  mortgage  increases  the  risk,  nor  is  this 
condition  waived  by  failure  to  require  answers 
to  questions  as  to  incumbrances  in  an  applica- 
tion. Milwaukee  Mechanics'  Ins.  Co.  v. 
Niewedde,  12  Ind.  App.  145. 

Where  a  policy  is  renewed  and  a  mortgage 
is  put  on  the  property  before  renewal,  this- 
mortgage  is  no  breach  of  conditions  against 
subsequent  incumbrance  in  the  renewed 
policy.  Lebanon  Mut.  Ins.  Co.  v.  Leathers, 
20  W.  N.  C.  (Pa.)  107. 

3.  Validity  Essential.  —  Fitchner  v.  Fidelity 
Mut.  F.  Assoc.,  103  Iowa  276. 

4.  Undelivered  Mortgage.  —  Olmstead  v.  Iowa 
Mut.  Ins.  Co.,  24  Iowa  503;  Clifton  Coal  Co. 
v.  Scottish  Union,  etc.,  Ins.  Co.,  102  Iowa  300; 
Neafie  v.  Woodcock,  15  N.  Y.  App.  Div. 
618. 

5.  Adler  v.  Germania  F.  Ins.  Co.,  15  Misc. 
Rep.  (N.  Y.  City  Ct.)  471- 
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same  principle  on  which  it  is  held  that  alienation  of  the  insured  property 
means  alienation  of  all  the  property,  it  is  held  that  the  conditions  against 
incumbrances  refer  to  the  whole  of  the  insured  property,  and  hence  that  a 
mortgage  of  a  part  does  not  defeat  the  insurance.1  Furthermore  it  has  been 
held  that  where  the  insured  property  is  encumbered  by  mortgage  during  the 
term  of  the  policy,  contrary  to  its  conditions,  yet  if  the  mortgage  was  paid  and 
discharged  before  loss,  so  that  the  property  was  then  unencumbered,  there 
could  be  a  recovery  on  the  policy.3  As  the  object  of  the  clause  is  to  protect 
the  insurer  against  a  diminution  in  the  interest  of  the  insured  b)'  incumbrance 
on  the  property  after  the  policy  issues,  a  renewal  of  an  incumbrance  existing 
prior  to  the  policy,3  even  though  accrued  interest  is  added  in  the  new  incum- 
brance or  the  amount  thereof  is  by  mistake  made  too  large,4  is  not  a  breach  of 
this  condition.  On  the  same  principle  it  is  held  that  additional  incumbrance 
by  mortgage  which  does  not  cause  the  aggregate  amount  of  such  incumbrance 
to  exceed  the  amount  originally  represented  and  assented  to  by  the  insurer 
when  the  policy  issued,  does  not  defeat  the  insurance.8  But  the  contrary  has 
also  been  held.6 

bb.  Instances  — (art)  Agreement  to  Convey. — An  agreement  to  convey  real  prop- 
erty is  not  an  incumbrance  within  the  purview  of  this  condition.7 


1.  Mortgage  of  Part  Held  No  Breach.  —  Phenix 
Ins.  Co.  v.  Lorenz,  7  Ind.  App.  266;  Bailey  v. 
Homestead  F.  Ins.  Co.,  16  Hun  (N.  Y.)  503. 
See  supra,  this  section,  Partial  Alienation. 

2.  Mortgage  Discharged  Before  Loss.  —  State 
Ins.  Co.  v.  Schreck,  27  Neb.  527;  Omaha  F. 
Ins.  Co.  v.  Dierks,  43  Neb.  473.  Contra,  Gray 
v.  Guardian  Assur.  Co.,  82  Hun  (N.  Y.)  380. 
For  similar  holdings  under  another  clause,  see 
supra,  this  section,  Temporary  Alienation. 

3.  Renewal  of  Prior  Incumbrance.  —  Georgia 
Home  Ins.  Co.  v.  Stein,  72  Miss.  943. 

4.  Bowlus  v.  Phenix  Ins.  Co.,  133  Ind.  106; 
Kansas  Farmers'  F.  Ins.  Co.  v.  Saindon,  52 
Kan.  486. 

Mistake  in  Computing  Amount  of  Renewal,  — 

In  Bowlus  v.  Phenix  Ins.  Co.,  133  Ind.  106, 
the  court  said:  "  We  are  unwilling  to  hold 
that  a  mistake  in  computing  the  amount  of  an 
incumbrance  in  order  to  secure  a  renewal  will 
vitiate  a  policy  of  insurance.  The  doctrine 
that  a  misstatement  concerning  an  incum- 
brance will  avoid  a  policy  may  be  well  enough 
where  there  is  concealment,  fraud,  or  neglect, 
but  it  would  be  an  unjust  one  if  extended  to 
a  case  like  this,  where  the  incumbrance  was 
made  known  to  the  insurer,  and  the  only  rea- 
son for  insisting  upon  a  forfeiture  is  that  the 
assured,  after  due  care,  was  led  into  a  mistake 
as  to  the  amount  actually  due,  and  was 
thereby  induced  to  execute  a  renewal  mort- 
gage for  a  sum  greater  than  that  rightfully 
owing  the  holder  of  the  incumbrance.  The 
mistake  in  computing  the  amount  simply 
made  it  appear  that  the  debt  was  increased, 
but  in  fact  and  in  law  there  was  no  increase. 
The  debt  remained  the  same." 

5.  Additional  Incumbrance  Not  Exceeding 
Amount  Originally  Consented  to  —  Iowa.  —  Rus- 
sell v.  Cedar  Rapids  Ins.  Co.,  71  Iowa  69,  78 
Iowa  2ifi.  In  this  case  (71  Iowa)  the  court  said: 
"  The  case,  then,  is  one  of  change  of  incum- 
brances, reducing  the  amount  thereof  as  well 
as  the  quantity  of  land  encumbered.  The 
land  was  encumbered  when  the  policy  was 
issued,  and  remained  encumbered  after  the 
new  mortgage  was  taken.    The  renewal  or 
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change  of  the  incumbrance  was  not  necessarily 
a  breach  of  the  condition  of  the  policy.  If  the 
incumbrance  remaining  upon  the  land  unsold 
should  be  less  in  proportion  to  the  quantity 
than  was  upon  the  land  when  the  policy  was 
issued,  there  was  surely  no  breach  of  the  con- 
dition against  incumbrances.  Or  if  for  any 
reason  the  hazard  should  not  be  increased  by 
the  change,  so  that  no  higher  rate  of  premium 
would  be  demanded,  there  would  arise  no  vio- 
lation of  the  condition.  The  question,  then, 
in  order  to  determine  whether  there  has  been 
a  breach  of  the  condition,  is  this:  Was  the 
risk  increased  or  was  defendant's  security  de- 
creased by  the  change  of  the  incumbrances? 
This  is  a  question  of  fact  and  should  have 
been  left  to  the  jury." 

Missouri.  —  Dougherty  v.  German,  etc.,  Ins. 
Co.,  67  Mo.  App.  526. 

New  York.  —  Mowry  v.  Agricultural  Ins. 
Co.,  64  Hun  (N.  Y.)  137.  On  the  same  princi- 
ple, where  a  policy  referred  to  a  house  as  stand- 
ing on  a  tract  of  a  certain  number  of  acres,  a 
mortgage  of  a  part  of  the  tract,  not  embracing 
that  on  which  the  house  stood,  was  held  not  to 
affect  the  insurance  on  ihc  house.  Phenix 
Ins.  Co.  v.  Hart,  39  111.  App.  517,  affirmed  149 
111.  513. 

Pennsylvania.  —  Kister  v.  Lebanon  Mut.  Ins. 
Co.,  128  Pa.  St.  553,  15  Am.  St.  Rep.  696; 
Gould  v.  Dwelling-House  Ins.  Co.,  134  Pa.  St. 
570,  19  Am.  St.  Rep.  717;  Weiss  v.  American 
F.  Ins.  Co.,  148  Pa.  St.  349. 

6.  Wisconsin  Rule. —  Hankins  v.  Rockford 
Ins.  Co.,  70  Wis.  1.  In  this  case,  when  the 
policy  was  issued  there  was  a  mortgage  on 
the  property,  and  loss  was  made  payable  to  the 
mortgagee.  This  mortgage  was  paid,  and  a 
new  one  was  subsequently  placed  on  the  prop- 
erty. The  court  said:  "  The  mere  fact  that 
the  mortgage  to  Pease,  mentioned  in  the  pol- 
icy, had  been  paid  and  discharged  did  not  au- 
thorize the  plaintiff  to  place  another  mortgage 
running  to  a  different  party  upon  the  premises 
insured,  in  violation  of  the  conditions  of  the 
policy  above  mentioned." 

7.  Bound  to  Convey.  —  Newhall  v.  Union  Mut. 
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m  Mechanic's  Lien.—  The  filing  of  a  claim  of  mechanics  hen  against  the 
insured  property  is  not  a  breach  of  a  condition  avoiding  the  insurance  if  the 
property  has  become  encumbered  in  any  way  without  the  consent  of  the  insurer. 
The  condition  is  held  to  apply  only  to  incumbrances  created  by  or  with  the 
consent  of  the  insured.1  ,  ' 

(cc)  Judgment.  —  For  the  same  reason  the  recovery  of  a  judgment  against  the 
insured  which  becomes  a  lien  on  the  insured  property  is  held  not  to  be  a  breach 
of  this  condition.2  But  much  depends  upon  the  language  of  the  condition. 
Many  policies  have  been  so  worded  as  to  include  judgments.3 

(dd)  Taxes.  —  Taxes,  although  delinquent  and  by  statute  made  a  hen  on  the 
property  are  not  within  a  condition  against  incumbrances.4  But  a  sale  for 
nonpayment  of  taxes,  although  the  right  of  redemption  had  not  expired,  was 
held  to  defeat  the  policy.5 

(ee)  Sheriffs  Sale.  —  A  sheriff's  sale,  not  complete  because  the  time  for  redemp- 
tion has  not  expired,  during  such  time  constitutes  an  incumbrance.6 

(//)  Lease.  —  A  lease  reserving  a  lien  for  unpaid  rent  or  taxes  is  not  a  breach 
of  a  condition  against  chattel  mortgages,  such  lien  not  amounting  to  a  chattel 
mortgage  on  the  insured  building  within  the  meaning  of  the  condition. 


F.  Ins.  Co.,  52  Me.  180.  The  court  said: 
"  That  bond  does  not  purport  to  convey  the 
estate,  and  is  at  most  a  personal  contract  that, 
in  certain  contingencies,  the  plaintiff  will  con- 
vey. This  may  have  created  an  equitable  in- 
terest in  favor  of  the  obligee  in  the  bond,  but 
did  not  constitute  an  incumbrance  upon  the 
estate,  within  the  meaning  of  the  contract  of 
insurance,  by  which  the  lien  of  the  company 
could  be  defeated." 

1.  Mechanic's  Lien.  —  Omaha  F.  Ins.  Co.  v. 
Thompson,  50  Neb.  580;  Green  v.  Homestead 
F.  Ins.  Co.,  82  N.  Y.  517,  *7  Hun  (N.  Y.)  467. 
See  also  Greenlee  v.  Home  Ins.  Co.,  103  Iowa 
484;  Nassauer  v.  Susquehanna  Mut.  F.  Ins. 
Co.!  109  Pa.  St.  507.  . 

2.  Recovery  of  Judgment.  —  Phenix  Ins.  t  o. 
v.  Pickel,  119  Ind.  155;  Lodge  v.  Capital  Ins. 
Co  ,  91  Iowa  103;  Baley  v.  Homestead  F.  Ins. 
Co  ,  80  N.  Y.  21,  36  Am.  Rep.  570;  Steen  v. 
Niagara  F.  Ins.  Co.,  89  N.  Y.  327,  42  Am.  Rep. 
297-  Owen  v.  Farmers'  Joint  Stock  Ins.  Co., 
57  Barb.  (N.  Y.)  525;  Kiernan  v.  Agricultural 
Ins.  Co.,  72  Hun  (N.  Y.)  519;  Chamberlain  v. 
Insurance  Co.  of  North  America,  51  Hun  (N. 
Y.)  636,  3  N.  Y.  Supp.  701;  Gerling  v.  Agri- 
cultural Ins.  Co.,  39  W.  Va.  689. 

In  Baley  v.  Homestead  F.  Ins.  Co.,  80  N. 
Y.  21,  36  Am.  Rep.  570,  the  court  said:  "  We 
are  of  opinion  that  the  condition  in  the  policy 
that  the  company  shall  not  be  liable  '  if  without 
the  consent  of  the  company  written  on  the  policy 
the  property  [insured]  shall  hereafter  become 
encumbered  in  any  way,'  is  to  be  construed  as 
referring  to  incumbrances  created  by  the  act  of 
the  insured,  and  has  no  application  to  incum- 
brances by  judgment  or  otherwise  in  invitum 
created  by  operation  of  law.  We  think  the 
condition  has  the  same  meaning  as  if  it 
had  provided  that  the  policy  should  be  void  if 
the  assured  should  in  any  way  encumber  the 
property  without  the  written  consent  of  the 
company." 

3.  Wording  of  Conditions  to  Include  Judgments. 

—  Thus  in  Eagan  v.  Mutual  Ins.  Co.,  5  Den. 
(N.  Y.)  326,  the  condition  was  that  the  insured 
should  not  suffer  any  judgment  to  become  a 
lien  on  the  property  without  notice  to  the  com- 
pany. 
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There  was  a  similar  condition  in  Seybert  v. 
Pennsylvania  Mut.  F.  Ins.  Co.,  103  Pa.  St. 
283,  and  it  was  held  valid. 

In  Hench  v.  Agricultural  Ins.  Co.,  122  Pa. 
St.  128,  9  Am.  St.  Rep.  74,  the  condition  was 
against  incumbrance  "  by  mortgage,  judg- 
ment, or  otherwise." 

In  Kensington  Nat.  Bank  v.  Yerkes,  86  Pa. 
St.  227,  the  policy  was  conditioned  to  be  void 
should  an  "  incumbrance  fall  or  be  executed 
upon  the  property  insured  "  unless  consent 
was  obtained.  This  was  held  to  include  a 
judgment. 

In  Hicks  v.  Farmers'  Ins.  Co.,  71  Iowa  119, 
60  Am.  Rep.  781,  the  policy  was  conditioned  to 
be  void  if  the  property  thereafter  should  be 
"  in  any  manner  whatever  encumbered."  A 
judgment  was  held  to  be  an  incumbrance 
under  this  provision. 

But  in  Gerling  v.  Agricultural  Ins.  Co.,  39 
W.  Va.  689,  a  condition  against  incumbrance 
"  by  mortgage,  deed  of  trust,  judgment,  or 
otherwise"  was  held  not  to  refer  to  a  judg- 
ment recovered  in  invitum,  but  only  to  one 
recovered  by  consent  or  procurement. 

4.  Unpaid  Taxes.  —  Hosford  v.  Hartford  F. 
Ins  Co..  127  U.  S.  404;  Small  v.  Westchester 
F  Ins.  Co.,  51  Fed.  Rep.  792;  Baley  v.  Home- 
stead F.  Ins.  Co.,  80  N.  Y.  21,  36  Am.  Rep.  570. 
In  the  first  case  cited,  Gray,  J.,  said:  In 
this  case  I  am  instructed  by  the  majority  of  the 
court  to  announce  its  opinion  that  the  warranty 
concerning  incumbrances  includes  only  incum- 
brances created  by  the  act  or  with  the  consent 
of  the  assured,  and  not  those  created  by  the 
law  and  therefore  the  policy  was  not  avoided 
by  the  omission  to  disclose  the  fact  that  delin- 
quent taxes  '  on  the  premises  for  previous  years 
were  due  and  unpaid,  although  by  the  statutes 
of  Nebraska  taxes  are  made  a  lien  on  the  real 
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~5.  Sale  for  Nonpayment  of  Taxes.  —  Wilbur  v 
Bowditch  Mut.  F.  Ins.  Co.,  10  Cush.  (Mass.) 

446!  Sheriff's  Sale.  —  Campbell  v.  Hamilton 
Mut.  Ins.  Co.,  51  Me.  69 

7.  Lease  —  Condition  Against    Chattel  Mort- 
gages. —  Caplis  v.  American  F.  Ins.  Co.,  60 
Minn.  376. 
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y  nv^UKSllVLh..         Vacancy,  Disuse,  and  Neglect. 

(«J  Charge  Created  by  will.  —  Where  the  insured  took  by  devise  under  a  will 
reqmrmg  him  to  take  the  property  at  a  certain  price  to  be  paid  to  other  heir 
n  annual  instalment*  the  charge  so  created  was  held  to  be  an  mcumbrance 
within  the  meaning  of  an  insurance  policy.1  nicumDrance 

ihh)  Incumbrances  Prior  to  Policy.  —  The  phrase  "  be  encumbered  "  or  "  shall  hp 
SSU« \TZ  15  heid,t0  °nIy  t0  inc^brances  subsequent  to  the  ^ 

condkion        mU        PendS  UP°n       C°nteXt  and  the  actual  languagrof The 

(»)  Miscellaneous  Instances  —  Under    Statute.  -  Under  a  statute    requiring  the 

he  abs  ncro^rauTr'of'011  °f  T  and  P-i'ding  tLt  in 

i     TD  i!       o/.traud  or  of    any  change  increasing  the  risk  "  the  insurance 

?o°and  thTd  »  ChSe  °f  l0SS'  h  WaSuheld  that  inc«mb«ancJ^o?SSS 
to,  and  that  by    change  increasing  the  risk"  was  meant  some  physical  change 
n  the  property     Hence  an  incumbrance  subsequent  to  the  polLTconSa^ 
to  its  terms,  was  held  to  defeat  the  insurance.*    Under  a  statute  requiring  such 

conditions  in  a  policy  to  be  printed  in  a  type  as  large  a o llrger  than  W 
Pnmer  or  else  tQ  b  n  ^  ?V  *  large  than  long 

appeal  i      S      *  P°hCy  °°  ^  gr°Und  may  not  be  made  for  the  first  time  on 

is  n0rtTe?if^hi;7  A  ^°':ditir  aglinSt  incumb^e  by  the  applicant 
is  not  broken  if  a  third  party  to  whom  the  property  is  transferred  and  the 
policy  assigned  with  the  consent  of  the  insurer  encumbers  the  property  * 

Jnder  By-law  of  Mutual  Company.  —  Where  a  nnliVv  in  o  i  y 

vided  that  it  should  be  vo?d  If  t  bedrest  S?  \Z  msurT rouSTe^um 
bered  without  consent,  the  fact  that  a  by-law  of  the  company  provided  that 
there  should  be  no  incumbrance  so  as  to  reduce  the  interest^  the  insured 
below  the  amount  of  the  insurance  was  held  no  defense  « 

withi°ntlCthrThe-reCOrfd  °f  an^mbrance  is  not  notice  thereof  to  the  insurer 
within  the  meaning  of  a  condition  in  a  policy  7 

treatment?'"'  ~  °f  this  SubjeCt   have   aIready  receiv^d 

An  Agreement  to  Arbitrate  the  loss  in  consideration  that  the  insured  waive  a 
portion  of  his  claim  is  a  waiver  of  forfeiture  under  this  condition  • 

^oInTT\?  ,Pr°Perty  Held  onCommissi^  or  in  trust  does  not  waive  provisions 
against  chattel-mortgage  incumbrance.10  provisions 
2.  Vacancy  Disuse,  and  Neglect  -  a.  INTRODUCTORY.  —  Probably  all  con- 
tracts of  fire  insurance  at  the  present  day,  so  far  as  they  relate  L  buildings 

ins  va  anrVIThe3aCdadC  ff'  t0  Pfr2hib\th?  SUbj£Ct  °f  fr°m  b""n  1 

ing  vacant.    The  added  danger  of  fires,  both  accidental  and  incendiary,  in  the 

1.  Land  Subject  to  Charge  under  Will.  —  Ren-      Irs'  In*  Cn    t ~  a  ■ 

ninger  ,  Dulling  Ho  Je  In,  Co.,  l68  Pa^St.      sTateTns^Co^ootw^  SSnS^fi."^ 

2.  Prior  Incumbrances.  -  Omaha  F  Ins   Co       Tn^rl*'  ^h^'  2<L'  I9  ^  DeC-  ^tna 

3.  How  Condition  Affected  by  Certain  Statutorv         a  *  '  .u- 

Provisions.  -  Webster  v.  DwelHnT  House  I„7      Tihe  ^  Zt?*     ^  ^"^i"'  «'  * 

Co    «  Ohi«  qt   r-a   ,  r\u-    A-    ^  ™^use  ins.       7?^,  Alienation  Clause;  a  so  subd  v  is  ons  (i^ 

JokSaf  o?  ■   04  7  °hl°  Clr-       Rep-  5I1'  W#  thiS  immediatC  -bsection-XLl1! 

/i    c   1   i_      %r-       U  „  orance  Clause. 

v4.  Sulphur  M.nes  Co.  „.  Phenix  Ins.  Co.,  o+         Authority  of  Agent.  -  As   to   authority  of 

5.  Condition  Against  Incumbrance  by  Applicant.  S^arT^m'  Ph°™  Ins" 
e7cR'lntcT  r6CuncdC          oarmerS'  ^  r  9'  Apre  erne^to  Su^t  to  Arbitration.  -  Mc. 

6.  Effect  of  Bylaw"  of  Mutfai  Company.-  s^^See^rnaf  V  Du^h  ?r  ^ 
Houdeck  ,  Merchants,  etc.,  Ins.  Co.,  £  lLa  Int.  Co"  So^HunV."  £)  6ot lg ^Y^upp! 

Ind.  APP.  r45;  Shaffer  v.  Milwaukee  Mechan-     Cent!  ins.  Co.  58  £n  49a         "  AmenCan 
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rase  of  unoccupied  buildings  has  become  so  well  recognized  as  to  nave  passed 
into  a  proverb  among  underwriters  and  those  engaged  in  the  business  of 
insuring  Hence  the  presence  of  the  "vacancy  clause  in  all  modern  fire 
policies*' and  hence,  also,  the  precise  and  explicit,  not  to  say  verbose,  language 
with  which  it  is  clothed  as  it  appears  in  the  standard  policy  which  has  now  for 
the  most  part  superseded  prior  forms  of  the  contract. 

%Te  Clause  a  Result  of  Gradual  Growth.  -  Yet  this  clause  universal  as  it  has  now 
become  was  not  always  a  part  of  the  fire  policy.  Like  most  of  the  other 
p  ovSons  of  that  instrument,  it  is  the  result  of  a  gradual  growth-  its  first 
appeaiance,  though  comparatively  late  in  the  history  of  insurance,  but  faintly 
anticipated' its  present  form;  and  its  ever-changing  phraseology  has  been 
care fuUy -  adjusted  to  meet  the  joint  demands  of  underwriting  and  of  litigation. 

Dec LLs  Best  Studied  Historically.  -  It  is  for  this  reason  that  the    vacancy  clause 
and  the  decisions  construing  it  can  best  be  understood  by  studying  them  from 
ti  e  historical  standpoint.  A  presentation  from  this  standpoint  will  be  attempted 
a  the  following  pages.    The  value  and  significance  of  each  of  the  numerous 
Adjudications  depend  largely  upon  its  date  and  the  form  of  the  clause  which 

it  consumes,  g^^^^  —  Vacancy,  Disuse,  or  Neglect  Not  Mentioned. - 
The'earlier3  policies  of  fire  insurance  appear  to  have  contained  no  provision 
regarding  the  effect  of  ceasing  to  use  or  inhabit  the  insured  premises.4  The 
Ser  seems  to  have  rested  his  claims  to  exemption  for  this  cause  entirely 
upon  General  principles,  and  to  have  urged  that  there  was  an  implied  obliga- 
tionon  the  part  of  the  insured  to  keep  his  property  tenanted.  This  view 
however,  seems  at  no  time  to  have  received  judicial  sanction,*  and  it  may  be 
■stated  as  the  undisputed  law  that  there  can  be  no  forfeiture  on  the  ground  of 


1.  Vacant  Buildings  Undesirable  Risks.  —  This 
is  a  subject  of  judicial  observation.  See  the 
remarks  of  the  courts  in  the  following  cases: 
Lancy  v.  Home  Ins.  Co.,  82  Me.  492;  White  v. 
Phoenix  Ins.  Co.,  83  Me.  279;  Sleeper  v  New 
Hampshire  F.  Ins.  Co.,  56  N.  H.  401;  Martin 
v  Rochester  German  Ins.  Co.,  86  Hun  (N.  Y.) 
35;  Alston  v.  Old  North  State  Ins.  Co.,  80  N. 
Car.  326. 

2.  See  Richards  on  Insurance  (1st  ed.),  c.  II. 

3.  By  this  is  meant  earlier  in  point  of  fact 
and  phraseology,  not  necessarily  in  time 
Some  of  the  companies  changed  the  wording  of 
their  policies  much  sooner  than  others,  and 
adjudications  concerning  them  were  not,  of 
course,  uniform  in  time  throughout  all  juris- 
dictions. See  supra,  this  section,  Alienation 
■and  Incumbrance. 

4.  An  illustration  of  this  is  seen  in  the  fact 
that  the  earliest  text  writers  on  the  law  of  in- 
surance, such  as  Marshall  (1810),  Hughes 
(1833),  and  Hammond  (1840),  ignore  entirely 
the  subject  of  nontenancy. 

5.  Vacancy  as  Defense  Not  Upheld  in  Absence  of 
Express  Stipulation.  —  Thus  in  an  early  Louisi- 
ana case  the  defendants  in  an  action  on  a 
policy  "  answered  that  they  were  not  liable, 
because  at  the  time  of  the  fire  and  long  previ- 
ous thereto  the  house  had  been  abandoned  and 
was  left  open  and  without  a  tenant,  and  that 
■with  ordinary  care,  attention,  and  supervision 
the  loss  would  not  have  occurred."  The  truth 
■of  the  allegation  respecting  nontenancy  was 
admitted  by  the  court  in  its  opinion,  yet  the 
defense  was  held  insufficient.  Soye  v.  Mer- 
chants' Ins.  Co.,  6  La.  Ann.  761.  The  court 
said:  "  There  is  no  clause  in  the  policy,  nor 


are  we  aware  of  any  rule  of  law  or  usage, 
which  would  make  it  the  duly  of  an  assured 
to  have  his  house,  if  untenanted,  guarded  by 
a  keeper.  It  is  said  by  counsel  that  leaving 
an  untenanted  house  open  is  a  temptation  to 
incendiaries.  But  there  is  no  evidence  that 
the  house  was  in  that  condition  on  the  night 
of  the  fire,  so  that  the  legal  effecl_  of  such  neg- 
ligence need  not  be  determined." 

Shortly  after  this  Chief  Justice  Carter,  speak- 
ing for  the  Supreme  Court  of  New  Brunswick 
observed:  "  Can  it  be  said  that  it  is  a  part  of 
the  contract  of  insurance  on  a  dwelling  house 
that  it  must  be  continually  occupied  ?  Surely 
the  assured  is  to  be  allowed  those  rights  and 
privileges  which  the  owner  has  in  the  ordinary 
use  of  his  own  dwelling,  and  surely  the  right 
to  cease  to  occupy  it  must  be  considered  as  one 
of  those.  He  does  not  alter  the  nature  of  the 
building-  it  still  continues  to  be  what  it  was 
originally  described  to  be,  a  dwelling  house, 
that  is,  a  house  fit  for  dwelling  in  loy  v. 
.Etna  Ins.  Co.,  8  New  Bruns.  29,  3  Bennett  f. 
Ins.  Cas.  695.  .     ,  , 

Later  the  Supreme  Court  of  Wisconsin,  deal- 
ing with  the  defense  of  nonoccupancy,  said: 
"  If  there  is  anything  in  the  by-laws  or  con- 
ditions which  prevented  the  owner  from  leas- 
ing the  premises,  or  for  leaving  them  unoccu- 
pied, the  answer  should  have  averred  it. 
Hawkes  v.  Dodge  County  Mut.  Ins.  Co.,  11 

WThere  are  other  dicta  from  which  the  same 
doctrine  may  be  at  least  inferred.  See,  tor 
example,  Liverpool,  etc.  Ins:  Co.  v.  McGu.re, 
52  Miss.  227,  5  Ins.  L.  J.  851;  Becker  v.  Farm- 
ers'  Mut.  F.  Ins.  Co.,  48  Mich.  610. 

Volume  XIII. 


263 


Prohibitions  and  Exceptions.  FIRE  INS UR  A  NT 7?  tt 

±  11^  iiM^UJXAMLt..         Vacancy,  Disuse,  and  Neglect. 

nontenancy  without  some  express  stipulation  to  that  effect  '    What  will 

-  ANCY  'or'  Use  — -"('i)* ^ De scrip  t      o . Present ^Tenancy> ^ ^(a) ^i^ ^ \ jr*  V* 
ently  the  first  efforts  to  frame  an  {ffectiv^ 

the  employment :,  either  in  the  policy  or  in  some  instrument  Semi  lolt  of 
anguage  describing  how  the  premises  were  occupied.    For  the  mos t  part » 
the  words  first  used  related  to  the  tenancy  at  the  time  of  the  insurance 

Clause  Descnbing  Present  Occupancy  Not  a  Warranty  for  Future.  -  It  4s  earl'v  held 
that  such  a  clause  was  not  a  promissory  warranty,  and  consequently  that  a 
policy  describing  the  insured  building  as  occupied  was  not  rendered  void  bv  a 
^T^^^^  °f  ^  «~  ^en  ^ 


1.  Taking  Insurance  Without  Disclosing  Va- 
cancy.—''For  the  purposes  of  this  case  we 
assume  that  the  evidence  shows  that  the  in- 
sured building  was  not  occupied  at  the  time 
of  the  issuance  of  the  policy.    But  the  defense 
of  the  insurer  is  that  he  had  no  notice  of  that 
fact  when  he  issued  the  policy  in  suit  There 
is  not  a  word  of  evidence  in  this  record  which 
establishes,  or  tends  to  establish,  that  fact- 
nor  is  there  any  evidence  which  shows  or 
tends  to  show,  that  the  insured  represented  to 
the  insurer  that  the  building  was  occupied  at 
the  date  of  the  policy,  or  that  the  insurer  had 
any  reason  to  infer  from  anything  that  the  in- 
sured said  or  did  that  the  building  was  occu- 
pied at  the  date  of  the  policy.    For  anything 
that  appears  in  this  record  the  insurer  issued 
the  policy  in  suit  on  the  building  and  its  con- 
tents, then  and  there  knowing  that  the  build- 
ing was  unoccupied.    We  do  not  know  of  any 
law  that  prohibits  an  insurer  from  taking  a 
risk  upon  unoccupied  property.    Whether  the 
property  was  vacant  at  the  date  of  the  policy 
whether  the  insurance  company  knew  of  its' 
vacancy,  whether  the  insured  represented  that 
it  was  occupied  and  thereby  induced  the  in- 
surer to  take  the  risk,  were  questions  of  fact 
for  the  jury.    But  [that]  the  property  was 
vacant  and  [that]  the  insurer  had  no  knowl- 
edge of  these  facts  do  not  of  themselves  con- 
stitute any  defense  to  this  action. "  Slobodiskv 
v.  Phenix  Ins.  Co.,  53  Neb.  816. 

2.  In  one  early  case,  Catlin  v.  Springfield  F 
Ins.  Co.,  1  Sumn.  (U.  S.)  434,  the  words  used 
related  wholly  to  the  future. 
_  3.  Description  of  Present  Occupancy  Not  Con- 
tinuing Warranty. —  Thus,  in  an  early  New 
case,  decided  in  1849,  where  the  policy 
stated  that  the  insured  building  was  occupied 
as  a  private  dwelling,  it  was  urged  that  subse- 
quent nontenancy  was  fatal  because  the  de- 
scription was  to  be  construed  as  a  promissory 
warranty,  but  the  court  held  that  the  policy 
was  not  avoided,  since  the  statement  was 
merely  "an  affirmative  stipulation,"  nothing 
more  under  any  construction  than  a  warranty 
of  occupancy  at  the  date  of  the  policv 
O  Niel  v.  Buffalo  F.  Ins.  Co.,  3  N  Y  122  <=ee 
also  the  remark  of  Story,  J.,  in  Catlin"  v. 
bpnngfield  F.  Ins.  Co.,  1  Sumn.  (U.  S.)  434 

Somewhat  later  the  Supreme  Court  of  Mas- 
sachusetts approved  a  charge  that  where  a  policy 
simply  insured  a  building  as  a  "  dwelling 
house,"  and  the  latter  had  been  left  unoccupied 
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before  the  fire,  even  though  the  risk  might 
have  been  increased  by  that  fact,  the  owner 
might  still  recover  if  he  had  made  all  reason- 
able efforts  to  obtain  a  new  tenant.  Gamwell 
Y-  Merchants,  etc..  Mut.  F.  Ins.  Co.,  12  Cush 
(Mass.)  167,  decided  in  1853. 

A  few  years  later  it  was  said  in  an  insur- 
ance^case  before  the  English  King's  Bench 
that  a  misdescription,  it  should  seem  takes 
place  only  where  the  representation  made  is 
false  at  the  time  of  making  it."  Patteson, 
y,  in  Shaw  v.  Robberds,  6  Ad.  &  El.  75,  33  E. 

4.  Policy  on  Building  as  Occupied  Does  Not  Re~ 
quire  Continued  Occupancy.  —  "  This  policy  con- 
tains no  stipulation  or  condition  against  the 
house  becoming  vacant.  The  house  is  de- 
scribed in  the  policy  as  the  '  dwelling  house 
occupied  by  '  the  insured.  That  was  not  a 
warranty  that  it  should  remain  occupied  " 
Liverpool,  etc.,  Ins.  Co.  v.  McGuire,  c,2  Miss 
227,  5  Ins.  L.  J.  851. 

"  No  condition  or  provision  is  in  the  policy 
relative  to  the  premises  being  occupied. 
Where  the  insurance  is  on  an  occupied  dwell- 
ing house,  without  more,  there  is  no  agree- 
ment or  promise  that  it  shall  remain  occu- 
?ied-''  Trunkey,  J.,  in  Somerset  County 
Mut.  F.  Ins.  Co.  v.  Usaw,  112  Pa.  St.  80  <;6 
Am.  Rep.  308. 

To  the  Same  Effect  see : 

Connecticut.  —  Wood  v.  Hartford  F.  Ins  Co 
13  Conn.  533,  35  Am.  Dec.  92. 

Illinois.  —  Burlington  Ins.  Co.  v.  Brockwav 
138  111.  644.  " 

Indiana.  —  Evans  v.  Queen  Ins.  Co.,  5  Ind 
App.  198. 

Iowa.  —  Stout  v.  City  F.  Ins.  Co.,  12  Iowa 
371.  79  Am.  Dec.  539. 

Kentucky.  —  Imperial  F.  Ins.  Co.  v  Kier- 
nan,  83  Ky.  468,  15  Ins.  L.  J.  352. 

Maine.  —  Joyce  v.  Maine  Ins.  Co.,  4<  Me 
168,  71  Am.  Dec.  536. 

Massachusetts.  —  Blood  v.   Howard  F.  Ins 
Co.,  12  Cush.  (Mass.)  472. 

Minnesota.  —  Frost's  Detroit  Lumber  etc 
Works   v.    Millers',  etc.,  Mut.   Ins.  Co.  37 
Minn.  300,  5  Am.  St.  Rep.  846. 

Missouri.  —  Schultz  v.  Merchant's  Ins.  Co.. 
57  Mo.  331. 

Mew  Jersey.  —  Rafferty  v.  New  Brunswick 
r.  Ins.  Co.,  18  N.  J.  L.  480,  38  Am.  Dec.  525. 

New  York.  —  Driscoll  v.  German-American 
Ins.  Co.,  74  Hun  (N.  Y.)  153. 
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Whether  Such  Clause  a  Warranty  of  Present  Occupancy.  —  It  has  even  been  held  that 
a  description  of  the  premises  in  the  policy1  or  application  %  as  a  "dwelling 
house"  merely  is  not  a  warranty  that  it  is  then  occupied  as  such,  and  that,  in 
the  absence  of  concealment,  vacancy  of  the  building  when  insured  will  not 
avoid  the  policy.  Generally,  however,  if  the  descriptive  words  are  "occupied 
as  a  dwelling,"  it  seems  that  nonoccupancy  at  the  time  of  issuing  the  policy 
is  fatal.3    So  where  the  building  is  described  as  a  gristmill  when  it  is  also  a 


Pennsylvania.  —  Cumberland  Valley  Mut. 
Protection  Co.  v.  Douglas,  58  Pa.  St.  419,  98 
Am.  Dec.  298,  5  Bennett  F.  Ins.  Cas.  213. 

Texas.  —  East  Texas  F.  Ins.  Co.  v.  Kemp- 
ner,  12  Tex.  Civ.  App.  533. 

Vermont. — Brink  v.  Merchants',  etc.,  Ins. 
Co.,  49  Vt.  442. 

West  Virginia.  —  Bryan  v.  Peabody  Ins. 
Co.,  8  W.  Va.  605. 

Compare  Germania  F.  Ins.  Co.  v.  Deckard,  3 
Ind.  App.  361;  Blood  v.  Howard  F.  Ins.  Co., 
12  Cush.  (Mass.)  472;  Smith  v.  Mechanics', 
etc.,  F.  Ins.  Co.,  32  N.  Y.  399;  Hobby  v. 
Dana,  17  Barb.  (N.  Y.)  in,  3  Bennett  F.  Ins. 
Cas.  581;  Gillial  v.  Pawtucket  Mut.  F.  Ins. 
Co.,  8  R.  I.  282,  91  Am.  Dec.  229. 

Contra. — There  is  some  early  authority  to 
the  contrary.  Compare  Miller  v.  Germania  F. 
Ins.  Co.,  13  Phila.  (Pa.)  551,  34  Leg.  Int.  (Pa.) 
339- 

Even  Where  the  Character  of  Occupancy  Is  Erro- 
neously Described  by  the  agent  in  the  policy,  it 
will  not  be  forfeited  if  such  misdescription 
was  without  fault  of  the  insured.  Dowling  v. 
Merchants'  Ins.  Co.,  168  Pa.  St.  234. 

1.  Not  a  Warranty  Even  at  Date  of  Issuance.  — 
Niagara  F.  Ins.  Co.  v.  Johnson,  4  Kan.  App. 
16;  Slobodisky  v.  Phenix  Ins.  Co.,  53  Neb. 
816;  Browning  v.  Home  Ins.  Co.,  71  N.  Y. 
508,  27  Am.  Rep.  86;  Hill  v.  Hibernia  Ins. 
Co.,  10  Hun  (N.  Y.)  26;  Woodruff  v.  Imperial 
F.  Ins.  Co.,  83  N.  Y.  140,  where  the  statement 
was  in  the  application,  but  the  latler  was 
made  a  part  of  the  policy.  The  insurer's 
agent,  however,  was  informed  of  the  vacancy 
at  the  time. 

Statement  of  Present  Occupancy  Mere  Repre- 
sentation.—  In  New  Hampshire  it  has  even 
been  held  that  a  statement  in  an  application 
that  the  insured  building  is  "  occupied  by  ten- 
ants, including  a  cabinet  maker  tenant  in  the 
third  story,"  is  merely  a  representation,  and 
that  the  policy  is  not  void  though  the  third 
story  was  vacant  at  the  time.  Boardman  v. 
New-Hampshire  Mut.  F.  Ins.  Co..  20  N.  H. 
551,  2  Bennett  F.  Ins.  Cas.  548,  the  court  say- 
ing: "  We  conclude,  therefore,  that  the  words 
in  which  the  application  describes  the  prem- 
ises as  '  occupied  by  tenants,  including  a 
cabinet-maker  tenant  in  the  third  story,'  were 
merely  reoresentation,  and  not  express  war- 
ranty; and  that  the  plaintiff  is  bound  by  them 
no  further  than  they  were  material."  And 
their  materiality  was  said  to  be  a  question  for 
the  jury. 

Description  of  Building  as  "  Occupied  as  Stores 
on  First  Floor  "  Construed.  —  In  lozva  a  statement 
in  the  policy  that  the  insured  building  is  "  oc- 
cupied as  stores  on  first  floor"  was  regarded 
as  complied  with  if  any  room  on  that  floor  was 
so  occupied.  Carter  v.  Humboldt  F.  Ins.  Co., 
17  Iowa  456.  The  court  distinguished  Wall  v. 
East  River  Mut.  Ins.  Co.,  7  N.  Y.  372,  and 


said:  "  The  language  refers  to  first  floor  as  a 
whole,  and- not  to  the  rooms  or  apartments 
into  which  it  was  divided.  It  does  not  say 
that  these  several  apartments  are  thus  used, 
but  the  first  floor  is  thus  occupied.  *  *  * 
We  *  *  *  think  it  [the  clause  under  con- 
sideration] was  intended  more  to  describe  the 
manner  of  its  intended  occupancy  and  use 
than  as  a  warranty  that  each  room  was  so  used 
at  the  time." 

2.  New  England  F.  &  M.  Ins.  Co.  v.  Wet- 
more,  32  111.  221;  Cumberland  Valley  Mut. 
Protection  Co.  v.  Douglas,  58  Pa.  St.  419,  98- 
Am.  Dec.  298,  5  Bennett  F.  Ins.  Cas.  213. 
Compare  German  Ins.  Co.  v.  Penrod,  35  Neb. 
273. 

Temporary  Vacancy  Previous  to  and  Unconnected 
with  Fire.  —  So  the  subsequent  vacancy  of  a 
building  described  in  the  policy  as  "  occupied 
the  year  around  "  was  cured  "  if  the  perma- 
nent occupation  was  resumed  so  long  before 
the  fire  that  the  temporary  absence  of  an  oc- 
cupant plainly  appears  to  have  had  no  connec- 
tion with  the  loss."  Holmes,  J.,  in  Ring  v. 
Phoenix  Assur.  Co.,  145  Mass.  426.  But  com- 
pare Moore  v.  Phoenix  F.  Ins.  Co.,  64  N.  H. 
140. 

3.  Premises  Described  as  Occupied  —  A  War- 
ranty in  Preesenti.  —  Alexander  v.  Germania  F. 
Ins.  Co.,  66  N.  Y.  464,  23  Am.  Rep.  76,  revers- 
ing 2  Hun  (N.  Y.)  655,  the  court  saying:  "  By 
the  terms  of  the  policy  the  defendant  insured 
the  plaintiff  against  loss,  etc., '  on  his  two- 
story  extension  frame  shingle-roof  building, 
occupied  as  dwelling,  situate,'  etc.  This  was 
clearly  a  warranty  that  the  building  was,  at 
the  time  of  the  insurance,  occupied  as  a  dwell- 
ing. The  description  and  location  of  the 
building  were  fully  set  forth.  The  statement 
that  it  was  occupied  as  a  dwelling  was  not 
necessary  for  its  identification,  and  could  have 
been  inserted  for  no  other  purpose  than  as  a 
statement  of  a  fact  relating  to  the  risk." 

'  See  to  the  same  effect  Wall  v.  East  River 
Mut.  F.  Ins.  Co.,  7  N.  Y.  372;  Stout  v.  City  F. 
Ins.  Co.,  12  Iowa  371,  79  Am.  Dec.  539,  4  Ben- 
nett F.  Ins.  Cas.  556;  Boyd  v.  Vanderbilt  Ins 
Co.,  90  Tenn.  212,  20  Ins.  L.  J.  652. 

Compare  Pottsville  Mut.  F.  Ins.  Co.  v. 
Fromm,  100  Pa.  St.  347,  12  Ins.  L.  J.  21;  Sars- 
field  v.  Metropolitan  Ins.  Co.,  61  Barb.  (N.  Y.) 
479;  Ring  v.  Phoenix  Assur.  Co.,  145  Mass. 
426:  Burleigh  v.  Gebhard  F.  Ins.  Co.,  90  N. 
Y.  220. 

"  A  statement  in  a  policy  of  the  existing  use 
of  the  premises  is  undoubtedly  a  warranty 
that  they  are  so  used  in  prasenti.  *  *  * 
And  if  this  were  not  so,  it  is  competent  for  the 
parties  to  contract  that  such  statements  shall 
be  so  considered;  and  in  this  case  that  was. 
done."  Farmers,  etc.,  Ins.  Co.  v.  Curry,  13 
Bush  (Ky.)  312,  26  Am.  Dec.  194,  6  Ins.  L.  J. 
733.     The  authority  of  this  last  case,  how- 
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carpenter  shop.1 

(b)  Occupied  by  the  insured.  — -A  statement  that  the  premises  are  occupied  by 
the  insured  is  not  false  because  they  are  in  fact  partially  occupied  by  another 
but  for  the  benefit  of  the  insured.3 

(2)  Description  as  to  Future  Tenancy.  —  The  next  modification  of  the 
vacancy  clause  consisted  in  employing  words  relating  to  the  future  tenancy  of 
the  premises.  This  clause  was  early  construed  not  to  be  a  warranty  that  the 
fut  ure  occupancy  should  be  as  described,  but  to  create  a  privilege  or  license 
that  it  might  be  of  this  character.3  It  may,  then,  be  regarded  as  settled  that 
under  such  phrases  as  the  above,  no  matter  how  seemingly  strong,  the  policy 
will  not  be  avoided  for  nontenancy,  if  it  is  possible  to  construe  them  as  repre- 
sentations.4 

d.  Third  Stage— " Increase  of  Risk"  Prohibited.  —  The  use  of 
language  merely  stating  the  present  or  proposed  occupancy  of  the  premises 
having  thus  proved  for  the  most  part  insufficient,  the  insurer  next  sought  to 
guard  against  nonoccupancy  by  a  general  clause  prohibiting  any  increase  in 
the  risk.  But  the  courts  have  almost  unanimously  held  that  nontenancy  does 
not  per  se  increase  the  risk  or  hazard,  and  that  under  such  a  provision  alone 
the  policy  is  not  avoided  for  that  cause.5    For  whether  or  not  the  risk  has 


ever,  is  somewhat  shaken  by  Germania  Ins. 
Co.  v.  Rudvvig,  80  Ky.  223,  n  Ins.  L.  J.  603. 
Compare  Prudhomme  v.  Salamander  F.  Ins. 
Co.,  27  La.  Ann.  695,  where  the  building, 
though  described  as  a  store,  was  in  fact  a 
hotel,  and  the  policy  was  held  to  be  avoided 
under  a  clause  declaring  risks  on  "  taverns  " 
extra  hazardous. 

1.  Jennings  v.  Chenango  County  Mut.  Ins. 
Co.,  2  Den.  (N.  Y.)  75. 

2.  Occupied  by  Insured.  —  Philadelphia  F. 
Assoc.  v.  Colgin,  (Tex.  Civ.  App.  1896)  33  S. 
W.  Rep.  1004,  the  court  saying:  "  The  state- 
ment in  the  policy  that  the  store  was  occupied 
by  assured  was  not  false  by  reason  of  the  occu- 
pancy of  a  part  of  the  storehouse  by  a  milliner, 
who  was  there  for  the  benefit  of  the  store.  The 
facts  show  that  she  belonged  to  and  was  a  part 
of  the  establishment."  See  to  the  same  effect 
Liverpool,  etc.,  Ins.  Co.  v.  Colgin  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  291. 

3.  Clauses  Providing  for  Future  Occupancy  Con- 
strued. —  The  new  phraseology  with  an  im- 
portant limitation  was  construed  by  Judge 
Story  as  early  as  1833.    The  clause  there  read  : 

at  present  occupied  by  one  R.  as  a  dwelling 
house,  but  to  be  occupied  hereafter  as  a  tav- 
ern, and  is  privileged  as  such."  Upon  the 
strength  of  the  phrase  here  printed  in  italics, 
at  was  held  that  the  clause  was  not  "  a  war- 
ranty of  the  assured  that  it  should  be,  at  all 
times  during  the  risk,  occupied  as  a  tavern, 
but  a  license  or  privilege  granted  by  the  com- 
pany that  it  might  be  so  occupied."  Catlin  v. 
Springfield  F.  Ins.  Co.,  1  Sumn.  (U.  S.)  434,  1 
Bennett  F.  Ins.  Cas.  436. 

Similarly  in  Connecticut  the  answer  of  the  in- 
sured in  the  survey  that  the  building  was  "  to 
be  occupied  by  tenant  "  was  regarded  merely 
as  the  reservation  of  a  privilege  though  the 
policy  provided  that  the  survey  should  be 
deemed  a  warranty.  Hough  v.  City  F.  Ins. 
Co.,  29  Conn.  10,  76  Am.  Dec.  581. 

In  the  same  year  a  case  came  before  the 
Supreme  Court  of  Maine,  where  the  applica- 
tion contained  the  phrase  "  will  be  occupied 
by  a  tenant."    The  court,  taking  the  sugges- 


tion from  an  early  marine  case  (Rice  v.  New 
England  Marine  Ins.  Co.,  4  Pick.  (Mass.)  439), 
distinguished  between  the  representation  of 
an  expectancy,  which  it  held  this  phrase  to  be, 
and  that  of  an  existing  fact,  holding  that  the 
former  was  not  even  in  the  nature  of  a  war- 
ranty. Herrick  v.  Union  Mut.  F.  Ins.  Co.,  48 
Me.  558,  77  Am.  Dec.  244,  4  Bennett  F.  Ins. 
Cas.  510. 

In  Massachusetts  the  rule  was  broadly  stated 
that  there  could  be  no  forfeiture  for  failure  to 
fulfil  an  express  promise  of  occupancy,  even 
though  an  increase  of  risk  resulted,  unless 
fraud  were  proved.  Kimball  v.  ./Etna  Ins. 
Co.,  9  Allen  (Mass.)  540,  85  Am.  Dec.  786, 
citing  Higginson  v.  Dall,  13  Mass.  100;  Whit- 
ney v.  Haven,  13  Mass.  172;  Rice  v.  New 
England  Marine  Ins.  Co.,  4  Pick.  (Mass.)  443; 
Bryant  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.) 
200. 

4.  Clause  as  to  Future  Occupancy  Construed  as 

Representation.  —  There  is,  however,  a  dictum 
in  Stout  v.  City  F.  Ins.  Co.,  12  Iowa  371,  79 
Am.  Dec.  539,  4  Bennett  F.  Ins.  Cas.  556,  that 
the  phrase  "  to  remain  unoccupied  "  is  a 
promissory  warranty.  But  compare  Royal  Ins. 
Co.  v.  Lubelsky,  86  Ala.  530,  18  Ins.  L.  J. 
868. 

A  clause  by  which  there  was  "  warranted  a 
family  to  live  in  said  house  throughout  the 
year  "  was  held  by  the  Supreme  Court  of  Mas- 
sachusetts to  require  "  literal  and  exact  fulfil- 
ment," and  not  to  be  complied  with  because 
for  a  time  the  building  was  used  merely  as  the 
lodging  place  of  two  workmen.  Poor  v. 
Humboldt  Ins.  Co.,  125  Mass.  274,  28  Am. 
Rep.  228. 

But  the  Federal  Circuit  Court  sitting  in  New 
Hampshire  sustained  a  finding  upon  the  same 
facts  to  the  effect  that  a  family  was  living  in 
the  house.  Poor  v.  Hudson  Ins.  Co.,  2  Fed. 
Rep.  432. 

5.  Vacancy  Not  "  Increase  of  Risk  "  Per  Se.  — 

One  of  the  earliest  authorities  on  this  point  is 
Foy  v.  ./Etna  Ins.  Co.,  8  New  Bruns.  29.  3  Ben- 
nett F.  Ins.  Cas.  695,  where  it  was  said:  "  If 
insurance  offices  intend  to  rely  on  any  general 
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been  increased  is  generally  1  a  question  of  fact  for  the  jury,2  and  it  has  even 
been  held  that  the  testimony  of  expert  underwriters  is  not  admissible  concern- 
ing it,3  though  this  is  not  the  universal  rule.4 

Increase  of  Risk  Presumed  from  Vacancy.  —  In  Maine,  where  by  statute  5  vacancy 
must  have  "materially  increased  the  risk*'  in  order  to  be  fatal,  such  material 
increase  is  presumed  from  the  mere  fact  of  vacancy.6 

e.  Fourth  Stage —  Vacancy,  Disuse,  and  Neglect  Prohibited  in 
Express  Terms  —  (i)  Introductory.  —  A  new  stage  in  the  evolution  of  this 
clause  is  reached  when  it  assumes  for  the  first  time  the  form  of  a  specific  pro- 
hibition of  nontenancy,  disuse,  and  neglect.  Before  the  introduction  of  this 
clause  the  question  had  been  whether  the  contract  actually  prohibited  non- 
tenancy.  Now  the  principal  subject  of  controversy  became  one  as  to  whether 
there  was  a  vacancy  within  the  meaning  of  the  phrases  employed  to  prevent  it. 

(2)  Phrases  Employed —  (a)  "  If  the  Premises  Become  Unoccupied."  —  The  Word  "  Unoc- 
cupied "  appears  to  have  been  used  in  the  prohibitory  clause  earlier  than  any 
other.7  Under  this  form  of  the  clause  it  has  been  held  that  "some  practical 
use  must  have  been  made  of  the  building ;  "  in  the  case  of  a  trip-hammer  shop 


doctrine  of  the  risk  on  an  unoccupied  house 
being  greater  than  on  one  which  is  occupied, 
they  must  provide  for  it  by  some  special  con- 
dition which  will  give  the  assured  fair  notice 
on  the  subject.  But  if  they  rely  on  the  very 
general  terms  of  the  fourth  condition  of  this 
policy  [prohibiting  increase  of  risk],  they  must 
at  all  events  give  evidence  that  under  the  cir- 
cumstances and  situation  of  the  premises  in 
«ach  particular  case,  the  probability  of  de- 
struction by  fire  was  greater  when  the  prem- 
ises were  unoccupied."  See  also  Gilliat  v. 
Pawtucket  Mut.  F.  Ins.  Co.,  8  R.  I.  282,  91 
Am.  Dec.  229,  5  Bennett  F.  Ins.  Cas.  90; 
Gould  v.  British  America  Assur.  Co.,  27  U.  C. 
Q.  B.  4.73;  Joyce  v.  Maine  Ins.  Co.,  45  Me. 
168,  71  Am.  Dec.  536;  Residence  F.  Ins.  Co. 
■u.  Hannawold,  37  Mich.  103;  Becker  v.  Farm- 
ers' Mut.  F.  Ins.  Co.,  48  Mich.  610;  Lockwood 
v.  Middlesex  Mut.  Assur.  Co.,  47  Conn.  553, 
11  Ins.  L.  J.  40;  Moody  v.  Amazon  Ins.  Co., 
52  Ohio  St.  12;  Herrman  v.  Merchants'  Ins. 
Co.,  81  N.  Y.  184,  37  Am.  Rep.  488,  where 
there  was  a  clause  against  the  increase  of  risk 
'"  internally  or  externally,"  but  also  one 
against  becoming  "  vacant  and  unoccupied." 
■Compare  Luce  v.  Dorchester  Mut.  F.  Ins.  Co., 
105  Mass.  301,  7  Am.  Rep.  522;  Liverpool, 
y  etc.,  Ins.  Co.  v.  McGuire,  52  Miss.  227,  5  Ins. 
L.  J.  851;  Georgia  Home  Ins.  Co.  v.  Kinnier, 
28  Gratt.  (Va.)  88,  6  Ins.  L.  J.  497. 

See  further  infra,  this  section,  3.  a.  Increase 
of  Risk  or  Hazard. 

1.  May  Be  Nothing  for  Jury  Where  Facts  Un- 
disputed or  Evidence  Unrebutted.  —  "  But  when 
the  undisputed  facts,  as  naturally  interpreted, 
show  vacancy  and  nonoccupancy,  and  conse- 
quent increase  of  risk,  or  when  there  is  no  evi- 
dence to  rebut,  modify,  or  explain  the  evidence 
•of  increased  danger  from  the  change,  there  is 
no  question  of  fact  to  submit  to  the  jury,  and 
it  becomes  the  duty  of  the  court  to  declare  the 
verdict.''  Moore  v.  Phoenix  F.  Ins.  Co.,  64  N. 
H.  140,  citing  Sleeper  v.  New-Hampshire  F. 
Ins.  Co.,  56  N.  H.  401;  Ashworth  v.  Builders' 
Mut.  F.  Ins.  Co.,  112  Mass.  423,  17  Am.  Rep. 
117;  Dittmer  v.  Germania  Ins.  Co.,  23  La. 
Ann.  458,  8  Am.  Rep.  600. 

2.  Increase  of  Risk  a  Question  for  the  Jury.  — 
See  infra,  this  section,  Increase  of  Risk  or 


Hazard.  Co?npare  Robinson  v.  Mercer  County 
Mut.  F.  Ins.  Co.,  27  N.  J.  L.  134,  4  Bennett  F. 
Ins.  Cas.  277. 

3.  Testimony  of  Expert  Underwriters  Not  Ad- 
missible.—  Lyman  v.  State  Mut.  F.  Ins.  Co., 
14  Allen  (Mass.)  320,  where  the  court  said: 
"  It  is  quite  clear  that  no  witness  can  be  per- 
mitted to  testify  to  his  own  individual  opinion 
merely,  upon  the  issue  whether  the  risk  was 
increased,  when  that  depends  upon  facts  which 
involve  no  peculiar  science  or  information, 
but  are  within  the  common  knowledge  of 
men."  See  further  the  title  Expert  and  Opin- 
ion Evidence,  vol.  12,  p.  463. 

4.  "  It  Must  Depend  Somewhat  upon  the  Facts 
of  Each  Case,  Whether  the  Testimony  of  Experts  Is 
Necessary,  and  whether  it  should  be  controlling. 
The  jury,  in  some  cases  at  least,  should  be 
at  liberty  to  exercise  their  own  judgment 
upon  all  the  facts,  and  upon  the  applicability 
of  the  reasons  given  by  the  experts  to  the  case 
in  hand."  Rapallo,  J.,  in  Cornish  v.  Farm 
Buildings  F.  Ins.  Co.,  74  N.  Y.  298. 

Underwriters'  Usage  as  to  Untenanted  Build- 
ings. —  Expert  underwriters  may  state  whether 
underwriters  generally  (though  not  in  a  par- 
ticular instance)  would  charge  a  higher  rate 
on  untenanted  buildings.  Luce  v.  Dorchester 
Mut.  F.  Ins.  Co.,  105  Mass.  302,  7  Am.  Rep. 
522. 

Relative  Degrees  of  Hazard.  —  Underwriters 
may  testify  as  to  the  relative  degrees  of  hazard 
of  different  use.  Hobby  v.  Dana,  17  Barb. 
(N.  Y.)  hi,  3  Bennett  F.  Ins.  Cas.  581;  Plant- 
ers' Mut.  Ins.  Co.  v.  Rowland,  66  Md.  236,  16 
Ins.  L.  J.  345;  Kirby  v.  Phoenix  Ins.  Co.,  13 
Lea  (Tenn.)  340;  Hervey  v.  Mutual  F.  Ins. 
Co.,  11  U.  C.  C.  P.  394.  See  also  the  title 
Expert  and  Opinion  Evidence,  vol.  12,  p. 
463. 

5.  Laws  Me.  i86r,  c.  34,  §  4,  as  construed  in 
Cannell  v.  Phcenix  Ins.  Co.,  59  Me.  582,  5 
Bennett  F.  Ins.  Cas.  401;  Thayer  v.  Provi- 
dence Washington  Ins.  Co.,  70  Me.  531. 

6.  Vacancy  Raises  Presumption  of  Increase  of 
Risk  —  Maine.  —  White  v.  Phcenix  Ins.  Co.,  83 
Me.  279,  85  Me.  97;  Lancy  v.  Home  Ins.  Co., 
82  Me,  492. 

7.  Cummins  v.  Agricultural  Ins.  Co.,  67  N. 
Y.  260,  23  Am.  Rep.  ill. 
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insured  with  the  machinery  therein,  "it  is  not  sufficient  to  constitute  occu- 
pancy that  the  tools  remained  in  the  shop,  and  that  the  plaintiffs  son  went 
through  the  shop  almost  every  day  to  look  around  to  see  if  things  were  right."  * 
A  Clause  Forbidding  the  Premises  to  Be  Left  Unoccupied,  a  variance  sometimes  intro- 
duced, does  not  appear  to  have  resulted  in  a  different  construction.  Under 
it  the  policy  is  likewise  avoided  if  the  building  is  merely  in  charge  of 
one  who  boards  at  a  neighbor's  2  or  who  simply  leaves  his  effects  in  the 


1.  Keith  v.  Quincy  Mut.  F.  Ins.  Co..  10  Allen 
(Mass.)  228,  5  Bennett  F.  Ins.  Cas.  51. 

Dwelling  Used  Merely  for  Workmen  to  Take 
Meals  In.  —  So  a  dwelling  house  and  barn  are 
"  unoccupied  "  if  the  former  is  used  by  the 
insured  and  his  servants  for  the  sole  purpose 
of  taking  meals  there  while  working  upon  an 
adjacent  farm,  and  the  barn  is  a  mere  storage 
room.  Ashworth  v.  Builders'  Mut.  F.  Ins. 
Co.,  112  Mass.  422,  17  Am.  Rep.  117,  5  Ben- 
nett F.  Ins.  Cas.  497;  Reid  v.  Lancaster  F. 
Ins.  Co.,  90  N.  Y.  382.  In  the  first  case  the 
policy  contained  the  words  "  if  the  buildings 
insured  shall  be  vacated,"  etc.,  and  also  the 
clause  "  buildings  unoccupied  are  not  covered 
by  this  policy."  It  is  ihe  latter  clause  which 
the  court  in  its  opinion  construes. 

When  Grain  Elevator  Occupied.  —  The  remarks 
of  Miller,  J.,  in  Williams  v.  North  German 
Ins.  Co.,  24  Fed.  Rep.  625,  seem  hardly  recon- 
cilable with  this  line  of  cases.  Speaking  there 
of  a  grain  elevator,  the  learned  judge  said: 
"As  to  the  occupancy  of  the  building,  if  I  was 
a  juror  I  should  say  that  the  property  was  oc- 
cupied; that  the  elevator  remained  there,  with 
its  machinery,  sometimes  used  and  sometimes 
not  used,  as  it  had  been  for  years.  The  cessa- 
tion from  use  simply  meant  that  no  steam  was 
up  and  that  nobody  went  there  to  work;  but 
men  were  around  there  all  the  time,  and  Wil- 
liams went  there  frequently  —  had  his  papers 
there;  and  I  think  that  I,  as  a  juror,  notwith- 
standing some  part  of  the  time  they  were  not 
using  the  elevator,  would  find  it  was  not 
vacant." 

Ceasing  to  Reside  in  Dwelling  but  Leaving  Man 
to  Sleep  There.  —  And  a  dwelling  house  "  be- 
comes unoccupied  "  when  the  insured  goes 
elsewhere  to  reside,  though  furniture  is  left  in 
the  house  and  a  man  is  placed  in  charge  with 
instructions  to  sleep  there.  Cook  v.  Conti- 
nental Ins.  Co.,  70  Mo.  610,  9  Ins.  L.  J.  887, 
35  Am.  Rep.  438.  The  court  said  that  the  fact 
that  the  person  placed  in  charge  slept  in  the 
house  at  night  "  was  not  an  occupation  of 
the  house  within  the  meaning  of  the  policy. 
He  did  not  occupy  the  house  during  the  day. 
It  is  true  that  there  is  more  danger  from  incen- 
diaries at  night  than  in  the  daytime,  but 
dwelling  houses  unoccupied  during  the  day 
are  in  more  danger  from  that  class  than  when 
occupied,  and  the  abandonment  of  the  prem- 
ises by  plaintiff  diminished  the  security 
against  the  destruction  of  the  house  by  fire." 
After  remarking  that  "  it  was  plaintiff's  busi- 
ness, under  the  policy,  to  see  that  the  house 
was  occupied,"  the  court  continued-  "  So  her 
instructions  to  Southwick,  admitting  that  the 
observance  of  them  by  him  would  have  saved 
the  policy,  cannot  avail  her,  if  with  or  without 
her  consent  he  did  vacate  the  premises  several 
days  before  they  were  burned."  Compare 
Abrahams?'.  Agricultural  Mut.  Assur.  Assoc., 


40  U.  C.  Q.  B.  175,  where  the  tenant  moved 
sooner  than  the  insured  expected. 

Tenement  Houses — Some  Apartments  Vacant. 
—  But  a  building  insured  as  a  "tenement 
frame  block  "  is  not  "  unoccupied  "  so  long  as 
two  of  the  apartments  therein  are  used  as  resi- 
dences. Harrington  v.  Filchburg  Mut.  F.  Ins. 
Co.,  124  Mass.  126,  7  Ins.  L.  J.  618,  the  court. 
per  Lord,  J.,  saying:  "  The  phrase  in  the  pol- 
icy,' whenever  a  building  insured  shall  be  un- 
occupied,' cannot  mean  that  the  absence  of  an 
occupant  of  a  single  apartment  of  a  tenement 
house,  while  other  apartments  are  occupied, 
shall  render  the  building  an  unoccupied  build- 
ing. *  *  *  It  would  be  doing  violence  to 
language  to  say  that  a  tenement  block,  insured 
as  a  single  building,  is  an  unoccupied  build- 
ing, with  two  of  the  tenements  in  actual  use 
and  occupation  as  residences;  and  while  it  is 
not  within  the  words,  it  is  not  within  the  mis- 
chief which  the  clause  is  designed  to  protect 
the  insurer  against."  Compare  the  dictum  of 
Green,  J.,  in  Sonneborn  v.  Manufacturers'  Ins. 
Co.,  44  N.  J.  L.  220,  43  Am.  Rep.  365. 

A  policy  insuring  "  eight  double  tenement 
houses  "  is  forfeited  as  to  each  single  house 
by  its  nontenancy.  Connecticut  F.  Ins.  Co.  v. 
Tilley,  88  Va.  1024,  29  Am.  St.  Rep.  770,  21 
Ins.  L.  J.  558. 

House  and  Outbuildings  —  Vacancy  of  House.  — 
It  has  been  held  that  a  policy  covering  a  house 
and  outbuildings  and  containing  this  clause  is 
void  if  the  house  becomes  unoccupied  for  a 
time.  Hartshorne  v.  Agricultural  Ins.  Co.,  50 
N.  J.  L.  427,  18  Ins.  L.  J.  56. 

Indiana  —  Policy  Suspended  by  Nonoccupancy.  — 
In  Indiana  a  provision  that  the  policy  shall 
cease  and  be  of  no  force  if  the  building  "  be- 
come unoccupied  "  does  not  avoid  the  policy 
on  that  ground,  but  merely  suspends  its  opera- 
tion during  nontenancy  and  is  not  applicable 
in  any  event  to  a  temporary  vacancy  incident  to 
a  change  of  tenants.  ^tna  Ins.  Co.  v. 
Meyers,  63  Ind.  238,  8  Ins.  L.  J.  249.  Compare 
Wait  Agricultural  Ins.  Co.,  13  Hun  (N.  Y.) 
371,  where  the  question  of  nonoccupancy  was 
left  to  the  jury. 

Texas  —  Nonoccupancy  for  Unreasonable  Time 
Avoids. —  In  Texas  it  seems  that  the  nonoccu- 
pancy must  be  for  an  unreasonable  time  in 
order  to  avoid  the  policy  under  this  clause. 
East  Texas  F.  Ins.  Co.  v.  Dyches,  56  Tex. 
565. 

Tennessee  —  Nonoccupancy  from  Epidemic  Ex- 
cused. —  In  Tennessee  it  is  a  sufficient  excuse 
that  vacancy  was  occasioned  by  an  epidemic. 
Poss  v.  Western  Assur.  Co.,  7  Lea  (Tenn.) 
704,  40  Am.  Rep.  68,  where,  however,  most  of 
the  remarks  of  the  court  are  directed  to  the 
phrase  "  cease  to  be  operated." 

2.  Forbidding  Premises  to  Be  Left  Unoccupied. 
—  Sonneborn  v.  Manufacturers'  Ins.  Co.,  44 
N.  J.  L.  220,  43  Am.  Rep.  365. 
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house  and  visits  it  occasionally.1 

The  Phrase  "  Unoccupied  and  So  Remain "  2  has  received  a  similar  interpretation, 
though  it  was  held  in  Illinois  that  a  policy  with  this  clause,  insuring  a  summer 
residence,  was  not  avoided  by  the  fact  that  the  insured  spent  the  winter 
months  mainly  elsewhere,  if  she  and  her  husband  returned  and  used  the 
premises  at  least  once  a  week.3  Where  the  contract  provided  that  the  build- 
ing should  not  "cease  to  be  occupied,"  an  instruction  excepting  vacancy  inci- 
dent to  the  change  of  tenants  was  held  erroneous.4 

Waiver  of  Forfeiture.  —  The  right  to  exact  a  forfeiture  under  the  clause  has 
generally  been  regarded  as  waived,  though  the  policies  required  a  written 
indorsement  of  consent,  where  the  insurer's  agent  knew  that  the  premises  were 
unoccupied  but  continued  to  treat  the  contract  as  in  force,  as  for  example,  by 
requiring  further  proofs  of  loss,5  demanding  the  additional  premiums  charged 
for  vacant  buildings,6  or  assenting  orally  to  the  vacancy.7  In  Kentucky,  how- 
ever, it  has  been  held  that  disclosure  of  expected  absence  from  the  premises 
Avill  not  enable  the  insured  to  escape  the  consequences  of  this  clause.8 

(b)  "  Vacated  by  Removal  of  Owner  or  Occupant."  —  Another  among  the  earliest  of 
these  specific  phrases  to  be  used  was  one  which  merely  forbade  nonoccupancy 
by  particular  persons. 

Forfeiture  "  When  the  Occupant  Personally  Vacates  the  Premises"  is  sometimes  imposed, 
and  this  was  enforced  where  it  was  not  expressly  shown  that  the  risk  had 
thereby  been  increased,9  and  also  where  notice  of  vacancy  was  given  to  an 
agent  not  authorized  to  receive  it.to 

A  Provision  Forbidding  the  Premises  to  "  Become  Vacated  by  the  Removal  of  the  Owner  or 
Occupant,"  without  consent,  has  been  generally  enforced  even  though  furniture 
had  been  left  in  the  building  and  the  last  occupant  had  a  general  intention  of 
returning,11  though  the  insured  was  ignorant  of  the  vacancy  at  the  time  when 


1.  Paine  v.  Agricultural  Ins.  Co.,  5  Thomp. 
&  C.  (N.  Y.)  619. 

2.  "  Unoccupied  and  So  Remain."  —  Western 
Assur.  Co.  v.  McPilce,  62  Miss.  740.  Compare 
Keith  v.  Quincy  Mut.  F.  Ins.  Co.,  10  Allen 
(Mass.)  228,  5  Bennett  F.  Ins.  Cas.  51 ;  Connecti- 
cut F.  Ins.  Co.  v.  Tilley,  88  Va.  1024,  29  Am. 
St.  Rep.  770,  21  Ins.  L.  J.  558. 

3.  Western  Assur.  Co.  v.  Mason,  5  111.  App. 
141. 

4.  Bennett  v.  Agricultural  Ins.  Co.,  50  Conn. 
420,  12  Ins.  L.  ].  569;  Wait  v.  Agricultural 
Ins.  Co.,  13  Hun  (N.  Y.)  371. 

5.  Waiver  —  Requiring  Further  Proofs  of  Loss. 

—  Gans  v.  St.  Paul  F.  &  M.  Ins.  Co.,  43  Wis. 
108,  28  Am.  Rep.  535,  7  Ins.  L.  J.  303. 

6.  Demanding  Additional  Premiums.  —  Haight 
v.  Continental  Ins.  Co.,  92  N.  Y.  51. 

7.  Oral  Assent  of  Agent.  —  Palmer  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  44  Wis.  201,  12  Ins.  L.  J.  351. 

8.  Disclosure  of  Expected  Absence.  —  yEtna  Ins. 
Co.  v.  Burns,  (Ky.)  5  Ins.  L.  J.  69. 

9.  Risk  Need  Not  Be  Shown  to  Have  Been 
Increased.  —  Wustum  v.  City  F.  Ins.  Co.,  15 
Wis.  138,  where  the  court,  per  Cole,  J.,  said: 
"  Whether  1he  risk  to  the  premises  in  facl  be- 
came greater  because  they  were  vacant  and 
unoccupied,  it  is  not  material  now  to  inquire. 
The  parties  expressly  stipulated  in  the  policy, 
or  in  the  above  condition  annexed  to  the  pol- 
icy, and  made  a  part  of  it,  that  if  the  insured 
premises  should  become  vacant,  immediate 
notice  of  that  circumstance  should  be  given  to 
the  company.  If  this  were  not  done  it  avoided 
the  policy.  Such  is  the  manifest  agreement 
of  the  parties,  and  they  must  be  bound  by  it." 

10.  Notice  of  Vacancy  Given  to  Unauthorized 


Agent. —  Harrison  v.  City  F.  Ins.  Co.,  9  Allen 
(Mass,)  231,  85  Am.  Dec.  751;  Hartford  F.  Ins. 
Co.  v.  Webster,  69  111.  392. 

11.  General  Intention  of  Returning  Insufficient. 

—  Sleeper  v.  New  Hampshire  F.  Ins.  Co.,  56 
N.  H.  401,  5  Ins.  L.  J.  538.  In  this  case  the 
tenant  left  the  premises  in  July,  settling  for 
the  rent,  however,  until  the  next  spring,  and 
intending  to  return  then,  or,  if  business  • 
should  be  dull,  earlier.  The  fire  occurred  in 
October.  Smith,  J.,  after  showing  that  the 
object  of  the  vacancy  clause,  "  to  have  some 
one  present,  occupying  and  dwelling  in  the 
buildings,  and  interested  to  preserve  the  roof 
that  shelters  his  family  or  holds  his  household 
goods,"  would  be  defeated  "  by  holding  that 
he  and  his  family  may  depart  with  all  their 
possessions,  save  perhaps  a  few  articles  not 
needed  for  present  use,  and  still  the  premises 
be  considered  occupied,"  observed:  "  It  is 
true  that  often  a  person  may  vacate  his  home 
with  his  family,  and  a  portion  or  all  of  his 
possessions,  for  a  temporary  purpose,  and 
yet  his  residence  or  home  be  considered,  for 
the  purpose  of  voting  or  being  taxed,  to  be  in 
the  place  thus  temporarily  abandoned.  But 
whether  in  law  a  person  has  temporarily  or 
permanently  abandoned  his  home  is  altogether 
a  different  question  from  the  one  whether 
buildings  are  vacant  when  abandoned  even 
for  a  temporary  purpose.  I  cannot  say  that  I 
have  any  doubt  that  these  buildings  were  va- 
cant at  the  time  they  were  burned,  in  the 
sense  in  which  that  term  was  used  in  the 
policy." 

But  the  New  York  Court  of  Appeals,  in  con- 
struing this  same  clause,  regarded  the  use  of 
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it  began  and  at  once  sought  to  procure  another  tenant  upon  learning  of  it  1 
and  though  the  local  agent  knew  at  the  time  when  he  issued  the  policy  8  of 
subsequently  3  that  the  premises  were  vacant  or  likely  to  become  so.4  But 
an  agent  who  has  implied  power  to  waive  the  condition  has  been  held  to  have 
power  to  consent  to  vacancy  even  after  removal.5 

Clause  Applicable  Only  to  Buildings  Adapted  for  Human  Occupancy.  —  The  words  "owner 
or  occupant"  are  held  to  preclude  the  application  of  the  clause  to  buildings 
not  intended  for  human  habitation.6 

The  "Immediate  Notice"  Required  by  This  Clause  has  been  held  to  mean  "notice 
within  a  reasonable  time,  in  view  of  the  circumstances  and  positions  of  the 
parties."7  Indorsement  of  such  notice  on  the  policy  is  not  essential  unless 
required,8  and  a  provision  therefor  has  been  construed  as  referring,  not  to  con- 
sent, but  to  the  fact  of  notice.9  A  notice  stating  that  the  household  goods 
will  not  be  removed  will  not  prevent  forfeiture,  if  in  fact  they  are  substantially 
all  carried  away.10  And  notice  of  vacancy  and  consent  thereto  during  the 
original  term  of  a  policy  are  not  binding  upon  a  renewal  thereof.11 

(c)  "  Vacant ;  "  "  Vacated."  —  Where  the  designation  of  persons  causing  the 
nonoccupancy  was  omitted,  the  insurer  has  been  less  successful  in  defending 

the  words  "  by  the  removal  of  the  owner  or 
occupant  "  as  significant,  holding  that  "  they 
refer  to  a  permanent  removal  and  entire  aban- 
donment of  the  house  as  a  place  of  residence," 
and  that  the  trial  court  should  have  submitted 
to  the  jury  evidence  that  the  insured,  though 
absent  from  the  premises  "  for  a  considerable 
period,"  left  his  goods  there  and  intended  in 
time  lo  return.  Cummins  v.  Agricultural  Ins. 
Co.,  67  N.  Y.  260,  23  Am.  Rep.  111,  reversing  5 
Hun  (N.  Y)  554- 

1.  Insured  Ignorant  of  Vacancy  —  Efforts  on 
Notice  to  Secure  Tenant.  —  McClure  v.  Water- 
town  F.  Ins.  Co.,  90  Pa.  St.  277,  35  Am.  Rep. 
656,  g  Ins.  L.  J.  504. 

2.  Local  Agent  Aware  of  Vacancy.  —  New- 
market Sav.  Bank  v.  Royal  Ins.  Co.,  150 
Mass.  374.  Here  there  had  been  indorsed  on 
the  policy  the  words  "  permission  to  remain 
vacant  thirty  days  without  prejudice,"  and 
above  these  were  stamped  in  print  ihe  words 
"  occupied  for  dwelling  purposes  only."  The 
court  regarded  these  phrases  as  negativing  the 
presumption  of  waiver  and  constituting  an  ex- 
ception to  the  general  provisions  of  the  policy  to 
operate  for  thirty  days  and  no  longer.  See  also 
Wheeler  v.  Phoenix  Ins.  Co.,  53  Mo.  App.  446. 

In  Franklin  Sav.  Inst.  v.  Central  Mut.  F. 
Ins.  Co.,  119  Mass.  240,  the  clause  read  "  if 
the  assured  shall  vacate,"  etc.,  and  a  breach 
of  it  was  held  to  prevent  recovery  by  the  mort- 
gagee to  whom  the  loss  was  payable. 

3.  Consent  of  Agent  Not  Indorsed  on  Policy  as 
Required.  —  Walsh  v.  Hartford  F.  Ins.  Co.,  73 
N.  Y.  5,  7  Ins.  L.  J.  423.  In  this  case  the  local 
agent  was  notified  on  the  day  when  the  prem- 
ises were  vacated,  consented  to  the  vacation, 
and  made  a  memorandum  of  the  fact  in  his 
register,  informing  the  insured  that  nothing 
further  was  necessary.  The  policy,  however, 
required  a  written  indorsement  of  consent, 
and  the  court  held  that  the  failure  of  the  in- 
sured to  obtain  it  avoided  his  policy. 

4.  Hartford  F.  Ins.  Co.  v.  Davenport,  37 
Mich.  609. 

5.  Agent  Empowered  to  Waive  Condition.  — 

Wheeler  v.  Watertown  F.  Ins.  Co.,  131  Mass. 
I.  See  also  Georgia  Home  Ins.  Co.  v.  Kinnier, 
28  Gratt.  (Va.)  88. 


6.  Applicable  Only  to  Buildings  Intended  for 
Human  Residence.  —  Kimball  v.  Monarch  Ins. 
Co.,  70  Iowa  513,  where  the  insurance  covered 
a  hog  house,  and  it  was  held  that  the  fact  that 
it  was  not  used  for  its  appropriate  purpose  for 
some  time  before  the  fire  was  immaterial. 
The  purpose  of  the  clause,  said  the  court,  was 
to  secure  the  attention  and  watchfulness  of  the 
owner  and  occupant  to  protect  the  premises  as 
a  whole  from  fire. 

7.  What  Is  Immediate  Notice  of  Vacancy.  — 
Strunk  v.  Firemen's  Ins.  Co.,  160  Pa.  St.  345, 
40  Am.  St.  Rep.  721,  23  Ins.  L.  J.  475.  In  this 
case  the  premises  were  vacated  on  April  4,  the 
insured  on  that  day  requesting  her  husband 
to  give  the  notice.  He  notified  the  late  agent 
two  days  afterward,  and  at  the  request  of  the 
latter  another  insurance  agent  wrote  to  the 
home  office  of  the  defendant,  the  letter  reach- 
ing there  on  April  9.  The  court  said:  "  What 
would  be  reasonable  time  when  the  parties  live 
in  the  same  city  or  town,  or  have  means  of  ready 
communication,  might  be  very  unreasonable  if 
applied  to  the  parties  to  this  suit,  one  of  whom 
lived  on  a  farm  six  miles  from  a  post  office, 
twelve  miles  from  a  railroad,  and  thirteen 
miles  from  the  town  in  which  the  agent  of  the 
company  who  had  placed  the  insurance,  and 
to  whom  she  would  naturally  look  for  informa- 
tion, resided."  See  for  a  similar  construction 
of  a  requirement  of  "  immediate  notice"  of 
loss,  Lebanon  Mut.  Ins.  Co.  v.  Erb,  112  Pa. 
St.  149;  Brink  v.  Hanover  F.  Ins.  Co.,  80  N.  Y. 
108;  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L.  564; 
Continental  Ins.  Co.  v.  Lippold,  3  Neb.  391; 
Killips  v.  Putnam  F.  Ins.  Co.,  28  Wis.  472- 
Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.) 
507. 

8.  Indorsement  of  Notice.  —  Hartford  F.  Ins. 
Co.  v.  Walsh,  54  111.  167,  5  Am.  Rep.  117,  5 
Bennett  F.  Ins.  Cas.  318  (dictum). 

9.  Provision  for  Indorsement  Construed.  — > 
Wakefield  v.  Orient  Ins.  Co.,  50  Wis.  532. 

10.  Hill  v.  Equitable  Mut.  F.  Ins.  Co..  s8  N 
H.  82. 

11.  Notice  under  Original  Not  Binding  under 
Renewal  Policy. —  Hartford  F.  Ins.  Co.  v. 
Walsh,  54  111.  164,  5  Am.  Rep.  115,  5  Bennett 
F.  Ins.  Cas.  318. 
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than  with  the  foregoing  clause.  A  provision  that  the  building  should  not 
become  vacant  was  not  enforced,  where  the  agent  retained  the  policy  and 
informed  the  insured  that  vacancy  would  "not  matter."  1  And  a  clause 
imposing  forfeiture  "  if  the  premises  insured  shall  be  vacated  "  does  not  apply 
where  personalty  and  fixtures  alone  are  insured,2  or  where  there  is  a  mere 
temporary  absence  of  the  occupant,3  or  a  vacancy  incident  to  the  change  of 
tenants,4  or  to  the  purposes  for  which  the  building  is  used.5  So,  a  house  and 
barn,  insured  in  one  policy  for  a  gross  premium,  do  not  "  become  vacant"  so 
long  as  even  the  barn  continues  to  be  put  to  its  ordinary  use.6 

A  Permit  for  thirty  days'  vacancy,  prepared  but  not  delivered  to  the  insured,, 
will  not  excuse  vacancy  after  that  period,  where  the  policy  imposes  forfeiture 
if  the  premises  become  and  remain  vacant.7 

(d)  "Vacant  and  Unoccupied."  —  The  linking  together  by  the  copulative  con- 
junction, of  the  two  words  each  of  which  had  formed  the  principal  member  of 
previous  clauses,  was  the  next  change  in  phraseology.  The  cases  construing 
this  language  are  not  numerous,8  because  it  was  retained  by  few  insurers  for 
more  than  a  brief  period. 

The  Terms  Held  Equivalent  to  One  Another.  — At  first  the  conjoint  term  does  not 
appear  to  have  been  given  a  different  construction  from  that  placed  upon 
either  word  alone.  Indeed,  it  has  been  expressly  said  that  "the  terms 
'vacancy'  and  'nonoccupancy'  are  used  interchangeably,  and  as  equivalent  in 
meaning."  9 

Clause  Enforced  to  Avoid  Policies  —  Instances  of  Application.  —  In  most  of  the  early 
cases,  also,  the  clause  was  enforced  quite  as  literally  as  former  ones  had  been. 
Its  language  was  held  to  avoid  the  policy  where  the  tenant  removed,  though  he 
left  furniture  in  the  house  and  retained  the  key  ;  10  though  the  insured  did  not 


1.  "Waiver  by  Agent.  —  St.  Paul  F.  &  M.  Ins. 
Co.  v.  Wells,  89  111.  82.  See  also  New  Orleans 
Ins.  Co.  v.  O'Brian,  8  Ky.  L.  Rep.  785. 

2.  Not  Applicable  to  Personal  Property.  —  A 

provision  in  a  policy  rendering  it  void  if  the 
premises  should  become  vacant  or  unoccupied 
has  no  application  where  the  insurance  covers 
only  machinery  and  fixtures  in  a  mill  owned 
by  another  person  than  the  insured.  Carr  v. 
Roger  Williams  Ins.  Co.,  60  N.  H.  513,  the 
court  saying:  "  The  conditions,  the  breach  of 
which  the  defendants  claim  avoids  the  policies, 
have  no  application  to  the  facts  of  these  cases. 
They  relate  to  the  building  and  nothing  else. 
The  term  '  premises  '  does  not  include  and  is 
never  used  to  designate  personal  property.  It 
is  used,  both  inlaw  and  in  common  speech,  to 
indicate  lands  and  tenements."  But  compare 
Reid  v.  Lancaster  F.  Ins.  Co.,  go  N.  Y.  382, 
where  the  word  "  premises  "  appears  to  have 
been  applied  to  a  ship. 

3.  Temporary  Absence.  —  Franklin  F.  Ins.  Co 
v.  Kepler,  95  Pa.  St.  492,  10  Ins.  L.  J.  784. 

4.  Vacancy  Incident  to  Change  of  Tenants.  — 
Doud  v.  Citizens'  Ins.  Co.,  141  Pa.  St.  47;  In- 
surance Co.  v.  Hannum,  I  Mona.  (Pa.)  369; 
Worley  v.  State  Ins.  Co.,  91  Iowa  150,  23  Ins. 
L.  J.  580;  German  Ins.  Co.  v.  Davis,  40  Neb. 
700;  Norman  v.  Missouri  Town  Mut.  P.,  etc., 
Ins.  Co.,  74  Mo.  App.  456. 

5.  Vacancy  Incident  to  Use  of  Building.  —  Leb- 
anon Mut.  Ins.  Co.  v.  Leathers,  (Pa.  1887)  8 
Atl.  Rep.  424. 

6.  House  and  Barn  Not  Vacant  While  Barn  in 
Use. —  Worley  ?'.  State  Ins.  Co.,  91  Iowa  150, 
23  Ins.  L.  J.  580. 

7.  Permit  Allowing  Limited  Vacancy.  —  Man- 
ness  v.  Sun  Ins.  Co.,  (Tex.  Civ.  App.  1895)  32 
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S.  W.  Rep.  326,  the  court  saying:  "  There  is 
no  evidence  whatever  of  any  consent  to  the 
house  being  left  vacant,  except  for  thirty  days, 
and  that  time  having  expired  when  the  fire 
occurred,  appellant's  righls  under  the  policy 
were  forfeited.  Without  evidence  indicating 
that  the  agent  led  appellant  to  believe  that  he 
would  be  granted  a  vacancy  permit  for  an  in- 
definite time,  the  question  of  estoppel  would 
not  arise  in  this  case." 

8.  "  These  precise  words  in  conjunction 
have  not  often  come  under  consideration  in 
the  reported  cases."  Earl,  J.,  in  Herrman  v. 
Merchants'  Ins.  Co.,  81  N.  Y.  184,  37  Am.  Rep. 
488. 

9.  "Vacancy"  and  "Nonoccupancy"  Equiva- 
lent.—  Moore  v.  Phcenix  F.  Ins.  Co.,  64  N.  H. 
140.  See  also  Dohlantry  v.  Blue  Mounds  F., 
etc.,  Ins.  Co.,  83  Wis.  181. 

10.  Words  "  Vacant  and  Unoccupied  "  Explained. 
—  American  Ins.  Co.  v.  Padfield,  78  111.  167,  5 
Bennett  F.  Ins.  Cas.  764,  the  court  saying: 
"  The  evidence  incontestably  shows  that  no 
person  was  residing  in  this  house,  or  had  been 
for  about  two  months  prior  to  or  at  the  time  of 
the  fire.  *  *  *  We  think  there  cannot  be 
the  slightest  room  to  doubt  that  the  house  was 
vacant  and  unoccupied  when  the  fire  occurred, 
and  had  been  for  the  two  months  previously. 
A  fair  and  reasonable  construction  of  the  lan- 
guage '  vacant  and  unoccupied  '  is  that  it 
should  be  without  an  occupant  —  without  any 
person  living  in  it.  *  *  *  The  language  is 
not  used  in  a  technical,  but  in  a  popular 
sense.  If  the  house  had  been  situated  when 
insured  as  it  was  when  it  was  burned,  and  the 
assured  had  answered  that  it  was  occupied  by 
a  tenant,  would  any  one  doubt  that  such  rep- 
Volume  XIII. 


Prohibitions  and  Exceptions.  FIRE  INSURANCE.        Vacancy,  Disuse,  and  Neglect. 


know  of  the  vacancy  until  a  few  days  before  the  fire,  but  was  required  to  give 
notice  thereof;1  and  though  the  building  was  insured  as  a  schoolhouse,  but 
was  afterwards  for  a  time  occupied  as  a  dwelling,  and  then  left  untenanted.8 

The  Phrase  "Vacated  and  Unoccupied"  Was  Held  to  Apply  to  a  Vessel  drawn  up  on  the 
shore  and  emptied  of  its  contents,  but  occasionally  visited  by  workmen  who 
came  to  make  repairs.3 

Operation  of  Clause  Not  Dependent  on  Diligence  of  Insured.  —  This  condition  in  its  usual 
form  was  said  to  be  "not  in  any  way  or  manner  dependent  upon  the  diligence 
of  the  assured  to  keep  the  building  occupied, "  4  and  when  coupled  with  a 
clause  forbidding  increase  of  risk  "  by  any  means  whatever  within  the  control 
of  the  assured  "  it  was  held  to  require  the  latter  to  show  that  he  could  not 
have  prevented  vacancy.5 

Cases  Wherein  Clause  Held  Not  Applicable.  —  There  were,  of  course,  other  early 
cases  in  which  the  insurers  were  not  successful  in  escaping  liability  by  virtue 
of  this  clause.  Indeed,  probably  the  earliest  decision  directly  construing  it  6 
was  one  in  which  the  provision  was  held  to  be  ineffectual,  though  nontenancy 
appears  to  have  been  conceded ;  but  this  was  founded  upon  a  statute  of  Maine 
providing  that  certain  stipulated  grounds  of  forfeiture  should  not  apply  if  there 
had  been  no  material  increase  of  the  risk.7  The  temporary  suspension  of  a 
sawmill  8  and  of  a  cotton  factory,9  the  latter  being  frequented  by  employees 
and  watchmen,  has  been  held  insufficient  to  avoid  the  policy  under  this  clause. 
Where  the  premises  were  prohibited  from  becoming  "vacant  and  unoccupied 
for  any  more  than  thirty  days,"  this  was  construed  to  mean  continuous  non- 
tenancy,10  and  issuance  of  the  policy  by  the  agent  with  full  knowledge  that  they 
were  and  would  for  a  time  remain  unoccupied  was  held  to  waive  the  provision.11 

"  Vacant  "  Held  to  Be  Requirement  Superadded  to  "  Unoccupied."  —  Finally  the  rule  was 
announced  in  New  York™  that  the  words  "vacant"  and  "unoccupied"  were 


resentation  was  false?"  Compare  Robinson 
v.  yEtna  Ins.  Co.,  (Ky.  1897)  38  S.  W.  Rep.  693. 

1.  Insured  Assumes  Duty  of  Giving  Notice  and 
His  Knowledge  Immaterial.  —  In  Moore  v.  Phoe- 
nix F.  Ins.  Co.,  64  N.  H.  140,  it  was  said:  "  It 
does  not  alter  the  c*se  that  the  plaintiff  did  not 
know  of  the  vacancy  and  nonoccupancy  until 
the  time  of  reoccupation.  Reasonable  care 
required  that  he  should  have  known  of  the  ten- 
ant's removal,  and  it  was  his  duty  to  see  that 
the  terms  of  the  contract  were  carried  out." 
See  also  Alston  v.  Old  North  State  Ins.  Co., 
So  N.  Car.  326. 

2.  Insurance  of  Schoolhouse  —  Character  of  Occu- 
pancy—Subsequent Vacancy.  —  American  Ins. 
Co.  v.  Foster,  92  111.  334,  34  Am.  Rep.  134,  9 
Ins.  L.  J.  268.  The  court  said:  "  The  lan- 
guage requires  a  continuous  and  uninter- 
rupted occupancy,  at  least  of  the  character 
usual  to  houses  occupied  for  schools.  It  may 
be  and  probably  is  true  that  there  being  no 
person  in  the  building  of  nights  and  Saturdays 
and  Sundays  would  not  amount  to  a  breach  of 
the  condition  and  avpid  the  policy,  as  such  is 
the  usual  manner  of  occupying  schoolhouses. 
But  the  most  strained  construction  cannot  go 
beyond  that,  so  as  to  hold  that  it  need  not  be 
occupied  as  a  school  or  as  a  residence  for  sev- 
eral months.  To  so  hold  would  be  a  perver- 
sion of  the  language  that  parties  have 
employed  to  express  their  meaning." 

3.  When  Applicable  to  Ship.  —  Reid  v  Lan- 
caster F.  Ins.  Co.,  90  N.  Y.  382. 

4.  Diligence  in  Maintaining  Occupancy  Immate- 
rial. —  Niagara  F.  Ins.  Co.  v.  Drda,  19  111. 
App.  70,  15  Ins.  L.  J.  874. 

5.  When  "  Control  of  the  Insured "  Mentioned 


in  Policy.  —  North  American  F.  Ins.  Co.  v. 
Zaenger,  63  111.  464,  5  Bennett  F.  Ins.  Cas. 
421. 

6.  Decision  under  Maine  Statute.  —  Cannell  v. 
Phcenix  Ins.  Co.,  59  Me.  582,  5  Bennett  F. 
Ins.  Cas.  401. 

7.  Laws  Me.  1861,  c.  34,      3,  4. 

8.  Temporary  Suspension  of  Mill  Does  Not  Ren- 
der Void.  —  Whitney  v.  Black  River  Ins.  Co., 
72  N.  Y.  117,  28  Am.  Rep.  116,  where  the  court 
declared  that  this  condition  is  to  be  construed 
in  view  of  the  situation  and  character  of  the 
property  insured,  and  the  contingencies  affect- 
ing its  use;  that  its  meaning  as  applied  to  a 
dwelling  may  be  quite  different  from  its  mean- 
ing as  applied  to  a  factory;  and  that  in  the 
latter  case  it  is  not  to  be  so  construed  that  the 
contract  would  be  deemed  forfeited  by  the 
happening  of  events  which  might  reasonably 
have  been  anticipated,  and  which  were  among 
the  common  incidents  of  the  business  carried 
on,  on  the  insured  premises. 

9.  Brighton  Mfg.  Co.  v.  Reading  F.  Ins. 
Co.,  33  Fed.  Rep.  232;  American  F.  Ins.  Co. 
v.  Brighton  Cotton  Mfg.  Co.,  125  111.  131,  17 
Ins.  L.  J.  749. 

10.  "Vacant  and  Unoccupied  for  Any  More  than 
Thirty  Days."  —  Hopkins  Mfg.  Co.  v.  Aurora 
F.  &  M.  Ins.  Co.,  48  Mich.  148. 

11.  Agent's  Issuance  with  Notice  Is  a  Waiver.  — 
Williams  v.  Niagara  F.  Ins.  Co.,  50  Iowa  561; 
Woodruff  v.  Imperial  F.  Ins.  Co.,  S3  N.  Y. 
133- 

12.  "  Vacant  "  Coupled  with  "  Unoccupied  "  — 
Effect  Given  to  Both.  —  Herrman  v.  Merchants' 
Ins.  Co.,  81  N.  Y.  184,37  Am.  Rep.  488;  Herr- 
man v.  Adriatic  F.  Ins.  Co.,  85  N.  Y.  162,  39 

272  Volume  XIII. 


Prohibitions  and  Exceptions.  FIRE  INSURANCE.        Vacancy,  Disuse,  and  Neglect. 


not  synonymous,  but  that  the  former  was  much  the  stronger  term,  meaning 
"empty,"  1  and  that  unless  a  building  was  both  untenanted  by  human  beings 
and  devoid  of  contents  the  clause  would  not  apply.8  This  construction,  of 
course,  made  the  clause  less  effective  than  it  had  been  when  containing  but 
one  of  the  words  alone  —  especially  less  so  than  the  single  word  "unoccupied  " 
—  and  led  to  a  disuse  of  the  copulative  conjunction  "and"  in  framing  the 
vacancy  clause.  _ 

(e)  "  Vacant  or  Unoccupied  »  —  aa.  In  General.  —  The  construction  given  by  the 
New  York  courts  to  the  phrase  last  discussed  made  it  necessary  once  more  to 
change  the  language  of  the  vacancy  clause.  The  new  departure  consisted 
merety  in  the  substitution  of  the  disjunctive  for  the  copulative  conjunction, 
and  though  this  phraseology  has  been  in  use  for  a  comparatively  brief  period, 
it  seems  already  to  have  been  oftener  before  the  courts  than  any  other  single 
form  of  the  clause, 

bb.  When  the  Clause  Is  Valid  and  Enforceable  —  (aa)  Increase  of  Risk.  —  Where  the 
premises  are  actually  unoccupied  in  violation  of  this  clause,  it  is  usually  imma- 
terial that  the  risk  was  not  thereby  increased,3  though  under  the  Ohio  statute 
such  increase  must  be  shown.4    Often,  however,  the  clause  is  followed  by 


Am.  Rep.  644.  Earl,  J.,  in  delivering  the 
opinion  of  the  court  in  the  former  case,  after 
noticing  that  the  condition  created  by  "  va- 
cant and  unoccupied  "  was  different  from  that 
resulting  from  the  same  words  joined  by  "  or," 
or  "  unoccupied  "  simply,  said:  "A  dwelling 
house  is  unoccupied  when  no  one  lives 
therein,  but  is  not  then  necessarily  vacant. 
A  house  filled  with  furniture  throughout  can- 
not be  said  to  be  '  vacant,'  the  primary  and 
ordinary  meaning  of  which  is  '  empty.'  To 
avoid  the  policy,  the  premises  must  not  only 
be  unoccupied  but  also  vacant.  Force  should 
be  given  to  both  words.  *  *  *  It  was  not 
intended  that  mere  nonoccupancy  should 
avoid  the  policy;  if  it  had  been,  it  cannot  be 
supposed  that  the  word  '  vacant*  would  have 
been  superadded."  See  also  Linburg  v.  Ger- 
man F.  Ins.  Co.,  go  Iowa  709,  48  Am.  St.  Rep. 
468,  23  Ins.  L.J.  321;  Norman  v.  Missouri 
Town  Mut.  F.,  etc.,  Ins.  Co.,  74  Mo.  App.  456. 
Contra,  Moore  v.  Phoenix  F.  Ins.  Co.,  64  N.  H. 
140;  Dohlantry  v.  Blue  Mounds  F.,  etc.,  Ins. 
Co.',  83  Wis.  181. 

1,  "Vacant"  Stronger  than  "Unoccupied"  — 
Means  "Empty." —  Herrman  v.  Merchants' 
Ins.  Co.,  81  N.  Y.  184,  37  Am.  Rep.  488.  See 
also  May  on  Insurance  (3d  ed.),  §  249a,  where 
it  is  said  that  vacant  means  "  empty  of  every- 
thing but  air." 

In  Dohlantry  v.  Blue  Mounds  F.,  etc.,  Ins. 
Co.,  83  Wis.  181,  the  by-laws  of  the  insurance 
company  contained  a  clause  forbidding  insur- 
ance on  "  unoccupied  buildings  "  and  another 
clause  declaring  that  the  policy  was  forfeited 
if  the  house  insured  should  have  been  "  va- 
cant "  for  thirty  days.  It  was  held  that  what- 
ever might  be  the  difference  in  meaning  in  the 
terms  "  unoccupied  "  and  "  vacant"  as  em- 
ployed in  other  insurance  policies,  in  the 
clauses  here  used  the  two  terms  were  exactly 
equivalent  and  meant  no  more  than  "  unin- 
habited; "  that  it  was  not  permissible  to  give 
the  meaning  "  empty  "  to  "  vacant  "  in  this 
connection.  See  to  the  same  effect  Moore  v. 
Phoenix  F.  Ins.  Co.,  64  N.  H.  140. 

2.  "Vacant"  and  "Unoccupied"  Further  Dis- 
tinguished. —  It  should  be  observed,  however, 
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that  Herrman  v.  Merchants'  Ins.  Co.,  81  N. 
Y.  184,  37  Am.  Rep.  488,  did  not  hold  as  ap- 
plied to  the  actual  facts  that  actual  emptiness 
was  necessary  before  a  breach  of  the  clause 
could  occur.  It  was  said:  "  It  is  sufficient  to 
hold  that  a  house  thoroughly  furnished,  from 
which  the  owner  has  removed  for  a  season, 
intending  to  return  again  and  resume  posses- 
sion, is  not,  in  any  proper  sense,  a  vacant 
house." 

In  Herrman  v.  Adriatic  F.  Ins.  Co.,  85  N. 
Y.  162,  39  Am.  Rep.  644,  it  was  admitted  that 
the  words  "  vacant  "  and  "  unoccupied  "  may 
sometimes  hold  the  same  meaning  as  applied 
to  certain  classes  of  objects.  "  But,"  it  was 
said,  "  when  the  phrase  '  vacant  or  unoccu- 
pied '  is  applied  to  a  dwelling  house,  plainly 
there  is  a  purpose — an  attempt  to  give  a 
different  statement  of  the  condition  thereof; 
by  the  first  word  as  an  empty  house,  by  the 
second  word  as  one  in  which  there  is  not 
habitually  the  presence  of  human  beings." 

So  in  Huber  v.  Manchester  F.  Assur.  Co.,  92 
Hun  (N.  Y.)  223,  the  court  drew  the  distinction 
as  follows:  "  It  is  quite  clear  that  the  house 
in  this  case  was  not  vacant.  The  more  serious 
question  is  whether  or  not  it  was  unoccupied 
within  the  meaning  of  the  policy.  The  de- 
scription of  the  subject  of  the  insurance  is 
coupled  with  the  clause  '  all  contained  and 
while  contained  '  in  a  certain  building  '  occu- 
pied and  to  be  occupied  as  a  dwelling  house.' 
The  kind  of  occupancy,  therefore,  within  the 
contemplation  of  the  parties,  was  as  a  dwell- 
ing house." 

3.  Galveston  Ins.  Co.  v.  Long,  51  Tex.  89. 
In  Equity,  however,  since  a  court  of  equity 

will  never  enforce  a  penalty  or  a  forfeiture,  it 
will  not  be  held  that  the  policy. is  void  merely 
because  the  premises  are  vacant  or  unoccupied 
at  the  time  or  before  the  time  the  fire  occurred, 
but  it  must  be  shown  that  such  vacancy  or 
nonoccupancy  contributed  in  some  degree  to 
the  causing  of  the  fire  or  the  prevention  of  its 
extinguishment.  Traders'  Ins.  Co.  v.  Race, 
142  111.  338. 

4.  Ohio  —  Increase  of  Risk  Must  Be  Shown.  — 
Moody  v.  Amazon  Ins.  Co.,  52  Ohio  St.  12. 
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others  expressly  forbidding  increase  of  risk  "  by  any  means  whatever  within 
the  control  of  the  assured;  "  but  this  latter  phrase  modifies  only  the  clauses 
immediately  preceding  it,  and  does  not  apply  to  the  words  "  vacant  or  unoc- 
cupied." 1  If  the  building  is  in  that  condition,  whether  or  not  it  became  so- 
by  means  without  the  control  of  the  insured,  the  policy  is  forfeited.2 

(bb)  Requisites  of  Occupancy.  —  The  requisites  of  occupancy,  as  the  term  is  used 
in  this  phrase,  are  not  substantially  different  from  those  above  noticed  in  dis- 
cussing that  form  of  the  prohibitory  clause  containing  only  the  descriptive 
word  "unoccupied."  8  These  requisites  necessarily  vary,  however,  according 
to  the  character  of  the  structure  insured,4  for  the  same  degree  of  strictness 
could  hardly  be  exacted  in  the  case  of  buildings  not  designed  for  human  ten- 
ancy as  is  required  of  dwellings.  Since  the  latter  probably  constitute  the  most 
important  as  well  as  the  most  numerous  class  of  insured  buildings,  it  will  be 
proper  to  examine  first  the  tests  of  occupancy  as  applied  to  them. 

(cc)  Definition  and  Tests  of  Occupancy  —  aaa.  Dwellings.  —  "  For  a  dwelling  house  to  be 

in  a  state  of  occupation,  there  must  be  in  it  the  presence  of  human  beings  as 
at  their  customary  place  of  abode,  not  absolutely  and  uninterruptedly  con- 
tinuous, but  that  must  be  the  place  of  usual  return  and  habitual  stoppage."  * 
It  is  not  sufficient,  therefore,  that  furniture,6  tools,'  or  other  chattels  8  may 


1.  Effect  of  Clause  Forbidding  Increase  of  Risk, 
etc.  —  Dennison  v.  Phoenix  Ins.  Co.,  52  Iowa 
457;  Moriarty  v.  Home  Ins.  Co.,  53  Minn.  549. 

2.  Piscataqua  Sav.  Bank  v.  Traders'  Ins. 
Co.,  (Kan.  App.  1898)  55  Pac.  Rep.  496. 

3.  See  the  last  subdiv.  supra.  Vacant  and  Un- 
occupied. 

4.  "Occupancy"  Varies  with  Uses  of  Building 
Insured.  —  "  It  occurs  to  us  that  these  words 
must  also  be  construed  in  view  of  the  uses  and 
purposes  for  which  the  building  is  adapted; 
that  is,  as  to  whether  it  is  so  built  and 
arranged  as  to  be  used  as  a  dwelling  house,  or 
a  store  building,  or  a  schoolhouse,  or  a  struc- 
ture fitted  and  adapted  for  use  for  some  other 
purpose."  Kinne,  J.,  in  Limburg  v.  German 
F.  Ins.  Co.,  90  Iowa  709,  48  Am.  St.  Rep.  468, 
23  Ins.  L.  J.  321.  See  also  Continental  Ins.  Co. 
v.  Kyle,  124  Ind.  132,  19  Am.  St.  Rep.  77; 
Sonneborn  v.  Manufacturers'  Ins.  Co.,  44  N. 
J.  L.  220,  43  Am.  Rep.  365;  Kimball  v.  Monarch 
Ins.  Co.,  70  Iowa  513;  German  Ins.  Co.  v. 
Davis,  40  Neb.  700;  Fritz  v.  Home  Ins.  Co,,  78 
Mich.  565. 

5.  Occupancy  of  Dwelling  Defined.  —  Folger, 
C.  J.,  in  Herrman  v.  Adriatic  F.  Ins.  Co.,  85 
N.  Y.  162,  39  Am.  Rep.  644.  See  also  Huber 
v.  Manchester  F.  Assur.  Co.,  92  Hun  (N.  Y.) 
223;  Hanscom  v.  Home  Ins.  Co.,  90  Me.  333. 

6.  Leaving  Furniture.  —  Barry  v.  Prescott 
Ins.  Co.,  35  Hun'(N.  Y.)6oi;  Corrigan  v.  Con- 
necticut F.  Ins.  Co.,  122  Mass.  298  (in  both 
these  cases  the  owner  of  the  furniture  had 
possession  of  the  key);  Bonenfant  v.  Ameri- 
can F.  Ins.  Co.,  76  Mich.  653;  Fitzgerald  v. 
Connecticut  F.  Ins.  Co.,  64  Wis.  463;  Huber 
v.  Manchester  F.  Assur.  Co.,  92  Hun  (N.  Y.)  223; 
Hanscom  v.  Home  Ins.  Co.,  90  Me.  333.  See 
also  (though  construing  a  different  clause) 
Cook  v.  Continental  Ins.  Co.,  70  Mo.  610,  35 
Am.  Rep.  438,  9  Ins.  L.  J.  887;  Sleeper  v.  New 
Hampshire  F.  Ins.  Co.,  56  N.  H.  401,  5  Ins.  L. 
J.  538;  Moore  v.  Phoenix  F.  Ins.  Co.,  64  N.  H. 
140,  10  Am.  St.  Rep.  384;  Robinson  v.  JElna. 
Ins.  Co.,  (Ky.  1897)  38  S.  W.  Rep.  693. 

In  the  following  cases,  however,  the  fact 
that  furniture  had  been  left  in  the  building 
seems  to  have  been  regarded  as  a  strong  cir- 


cumstance to  establish  occupancy:  Liverpool, 
etc.,  Ins.  Co.  v.  Buckstaff,  38  Neb.  146,  41  Am. 
St.  Rep.  724,  23  Ins.  L.J.  648;  German  Ameri- 
can Ins.  Co.  v.  Buckstaff,  38  Neb.  135,  23  Ins. 
L.  J.  641;  Phcenix  Ins.  Co.  v.  Tucker,  92  I1L 
64,  34  Am.  Rep.  106;  Omaha  F.  Ins.  Co.  v. 
Sinnott,  54  Neb.  522;  Norman  v.  Missouri 
Town  Mut.  F.,  etc.,  Ins.  Co.,  74  Mo.  App.  456. 

7.  Leaving  Tools.  —  Continental  Ins.  Co.  v. 
Kyle,  124  Ind.  132,  19  Am.  St.  Rep.  77,  19  Ins. 
L.  J.  720;  Feshe  v.  Council  Bluffs  Ins.  Co.,  74 
Iowa  676;  Martin  v.  Rochester  German  Ins. 
Co.,  86  Hun  (N.  Y.)  35.  Compare  (construing 
a  different  clause)  Keith  v.  Quincy  Mut.  F. 
Ins.  Co.,  10  Allen  (Mass.)  228,  5  Bennett 
F.  Ins.  Cas.  51;  Ashworth  v.  Builders'  Mut.  F. 
Ins.  Co.,  112  Mass.  422,  17  Am.  Rep.  117,  5 
Bennett  F.  Ins.  Cas.  497. 

8.  Miscellaneous  Effects.  —  Litch  v.  North 
British,  etc.,  Ins.  Co.,  136  Mass.  491,  where 
the  prospective  tenant  left  in  the  house  "  a 
pail,  a  scrubbing  brush,  and  a  mop,  intending 
to  go  there  on  the  following  Monday  and  clean 
it."  The  court,  per  Morton,  C.  J.,  said: 
"  There  is  no  pretense  for  saying  that  this 
shows  an  occupancy  by  Davis,  within  the 
meaning  of  the  condition  of  the  policy  above 
cited,  the  object  of  which  was  to  insure  that 
the  house  should  be  under  the  care  and  super- 
vision of  some  one  in  the  actual  occupation 
and  use  of  it."    See  also  the  following  cases: 

Illinois.  —  Hawes  v.  Favor,  161  III.  440; 
Schuermann  v.  Dwelling  House  Ins.  Co.,  161 
111.  437- 

Iowa.  —  Sexton  v.  Hawkeye  Ins.  Co.,  69: 
Iowa  99;  Snyder  v.  Fireman's  Fund  Ins.  Co., 
78  Iowa  146. 

Maryland. — Agricultural  Ins.  C.  v.  Ham- 
ilton, 82  Md.  88. 

Massachusetts.  — Ashworth  v.  Builders'  Mut. 
F.  Ins.  C,  112  Mass.  422.  17  Am.  Rep.  117. 

Michigan.  —  Richards  v.  Continental  Ins. 
Co.,  83  Mich.  508,  21  Am.  St.  Rep.  611. 

Mississippi .  —  Home  Ins.  Co.  v.  Scales,  71 
Miss.  975,  42  Am.  St.  Rep.  513,  23  Ins.  L.  J.  712. 

New  York.  —  Stapleton  v.  Greenwich  Ins, 
Co.,  16  Misc.  Rep.  (N.  Y.  City  Ct.)  483,  15. 
Misc.  Rep.  (N.  Y.)  642. 
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be  left  in  the  building,  or  that  it  is  occasionally  visited  and  inspected  by 
some  one,1  or  is  used  and  controlled,  though  not  inhabited,  by  a  tenant,2  or 
is  used  temporarily  as  a  place  of  abode,3  or  that  unsuccessful  efforts  are 
made  to  procure  an  occupant;  4  and  occupancy  by  one  who  has  conspired  to 
burn  the  building  will  not  be  considered.5 

bbb.  other  structures.  —  Corresponding  Tests  have  been  applied  to  structures  other 

than  dwellings.  _       ,   ,  .     ,  u  *i 

A  store  Building  is  unoccupied,  within  the  meaning  of  this  clause,  when  tne 
tenant  has  removed,  although  he  has  left  a  counter  and  permitted  another 
party  to  store  liquor  there.6 

Morocco  Factory.  —  So  a  structure  insured  as  a  "morocco  factory"  is  not 
"occupied  "  after  the  tenant  removes  and  business  therein  is  suspended,  though 
the  machinery  and  fixtures  remain  and  a  watchman  residing  next  door  is  in 
charge,  and  a  key  is  in  the  possession  of  the  insured's  agent,  who  visits  the 
premises  frequently.7 

cc.  When  the  Clause  Is  Not  Enforced — (ad)  Temporary  Absence.  — The  decisions  in 
which  the  clause  prohibiting  the  premises  to  be  "  vacant  or  unoccupied  "  has 
not  been  held  to  effect  a  forfeiture  fall,  for  the  most  part,  into  certain  well- 
defined  groups  constituting  recognized  exceptions  to  the  conceded  rule  that 
the  clause  itself  is  valid  and  enforceable.  Among  the  most  important  of  these 
exceptions  is  the  doctrine  that  the  mere  temporary  absence  of  the  occupant, 
animo  revertendi,  will  not  render  the  premises  "vacant  or  unoccupied."  It 
has  been  well  said  that  the  insured  "  is  not  to  become  a  prisoner  on  the  prop- 
erty,  *  *  .*  nor  to  be  charged  with  laches  when,  in  the  pursuit  of  his 
business,  health,  or  pleasure,  he  temporarily  leaves  the  property  which  still 
remains  his  home."  8 

Ashworth  v.  Builders'  Mut.  F.  Ins.  Co.,  112 
Mass.  422,  17  Am.  Rep.  117,  5  Bennett  F.  Ins. 
Cas.  497. 

4.  Trying  to  Procure  Tenant.  —  Ridge  v.  Scot- 
tish Commercial  Ins.  Co.,  9  Lea  (Tenn.)  507, 
(five  days  nonoccupancy,  but  tenant  aclually 
procured  and  ready  to  move  in).  See  also, 
construing  another  clause,  McClure  v.  Water- 
town  F.  Ins.  Co..  90  Pa.  St,  277,  35  Am.  Rep. 
656,  9  Ins.  L.  J.  504.  But  compare  for  a  differ- 
ent view  the  "early  case  of  Gam  well  v.  Mer- 
chants, etc.,  Mut.  F.  Ins.  Co.,  12  Cush.  (Mass.) 
167;  also  Kelly  v.  Home  Ins.  Co.,  2  Cent.  L.  J. 
478,  5  Ins.  L.  J.  134. 

5.  Mala  Fide  Ocupancy.  —  Names  v.  Dwelling 
House  Ins.  Co.,  95  Iowa  642.  In  this  case  the 
following  were  put  as  illustrations  of  facts 
which  would  not  amount  to  occupancy  under 
the  policy:  "  Let  us  suppose  that  the  occu- 
pancy, after  the  purchase,  was  merely  to  place 
personal  property  therein  on  which  to  place 
excessive  insurance  and  then  destroy  the  en- 
tire property  to  obtain  the  insurance;  that  is, 
that  the  occupancy  was  designed  as  a  cover 
under  or  by  which  plans  were  laid  to  destroy 
the  property."  And  it  was  said  :  "  The  occu- 
pancy provided  for  in  the  policy  was  intended 
as  an  added  safety  or  security  to  the  building, 
and  not  as  a  means  of  destruction." 

6.  Store  Building.  —  Limburg  v.  German  F. 
Ins.  Co.,  90  Iowa  709,  48  Am.  St.  Rep.  468,  23 
Ins.  L.  J.  321. 

7.  Factory.  —  Halpin  v.  Phenix  Ins.  Co.,  118 
N.  Y.  165,  reversing  42  Hun  (N.  Y,)  655,  4  N. 
Y.  St.  Rep.  867.  '  The  opinions  by  the  two 
courts  should  be  read  together  for  the  entire 
facts. 

8.  Temporary  Absence  with  Intention  of  Re- 
taining No  Forfeiture.  —  Springfield  F.  &  M. 
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Ohio.  —  Farmers'  Ins.  Co.  v.  Wells,  42  Ohio 
St.  519. 

Virginia.  —  Watertown  F.  Ins.  Co.  v.  Cherry, 
84  Va.  72. 

1.  Visitation  Insufficient  —  Indiana.  —  Home 
Ins.  Co.  v.  Boyd,  19  Ind.  App.  173,  the  court 
saying:  "  The  facts  that  Cox  had  stored  and 
locked  in  one  of  the  rooms  most  of  his  house- 
hold goods;  that  he  had  a  key  opening  into 
said  room;  that  he  went  there  once  to  black 
his  boots,  and  then  left  for  Indianapolis;  that 
he  went  there  ocasionally  to  look  after  his 
goods;  that  he  had  not  surrendered  the  pos- 
session of  the  property  to  appellee;  that,  after 
so  storing  his  goods,  he  did  not  intend  to  re- 
turn to  the.  house  to  eat  or  sleep,  and  that  he 
intended  to  remove  them  as  soon  as  appellee 
demanded  possession  of  the  house  —  did  not 
constitute  him  an  occupant  or  inhabitant  of 
the  house  within  the  meaning  of  the  law,  or 
the  words  in  that  connection  used  in  the 
policy." 

Maine.  —  Hanscom  v.  Home  Ins.  Co.,  90 
Me.  333. 

New  York.  —  Herrman  v.  Adriatic  F.  Ins. 
Co.,  85  N.  Y.  162,  39  Am.  Rep.  644;  Stapleton 
v.  Greenwich  Ins.  Co.,  16  Misc.  Rep.  (N.  Y. 
City  Ct.)  483,  15  Misc.  Rep.  (N.  Y.)  642. 

Oregon.  —  Weidert  v.  State  Ins.  Co.,  19  Ore- 
gon 261,  19  Ins.  L.  J.  740. 

Wisconsin.  —  Fitzgerald  v.  Connecticut  F. 
Ins.  Co.,  64  Wis.  463. 

2.  House  Used  and  Controlled  by  Tenant  Not 
Living  Therein.  —  Stoltenberg  v.  Continental 
Ins.  Co.,  106  Iowa  568. 

3.  Temporary  Use  Insufficient.  —  Fitzgerald  v. 
Connecticut  F.  Ins.  Co.,  64  Wis.  463;  Lester  v. 
Mississippi  Home  Ins.  Co.,  (Miss.  1895)  19  So. 
Rep.  99.    See  also  (construing"  unoccupied  ") 
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Illustrations.  —  Hence  the  departure  of  an  occupant  for  one  night,  during 
which  the  house  was  burned,  was  not  fatal,  though  he  was  only  sleeping  there 
and  taking  his  meals  elsewhere.1  So  the  absence  of  a  family  for  twelve  clays 
to  visit  a  sick  relative  is  not  a  vacation  of  their  dwelling,  especially  where  it  is 
left  in  charge  of  one  who  visits  it  daily.2 

(66)  Temporary  Occupancy.  —  On  the  other  hand  it  is  held  that  the  occupancy 
itself  need  not  be  of  a  permanent  character  and  that  a  mere  temporary  sojourn 
upon  the  insured  premises  will  suffice.3 

(cc)  V acancy  Incident  to  the  Purpose  for  Which  the  Building  Is  Used—  aaa.  Rented  Dwellings.  

Another  important  qualification  affecting  the  enforceability  of  this  clause  is 
the  doctrine  that  it  does  not  apply  where  nontenancy  occurs  only  in  the  usual 
course  of,  and  incidental  to,  the  business  to  which  the  insured  structure  is 
devoted.  Thus  in  the  case  of  a  tenement  house,  or  house  occupied  by  a  ten- 
ant, it  seems  to  be  the  great  weight  of  authority  4  that  no  breach  of  the  con- 
dition accrues  merely  on  account  of  a  vacancy  incident  to  a  change  of  tenants.5 


Ins.  Co.  v.  McLimans,  28  Neb.  850,  where  it 
was  further  said:  "  The  necessity  of  most  per- 
sons for  temporary  absences  on  business  or 
family  convenience  is  known  to  every  one  and 
must  have  been  in  the  contemplation  of  the  in- 
surer when  (he  policy  was  issued."  Compare 
O'Brien  v.  Commercial  F.  Ins.  Co.,  38  N.  Y. 
Super.  Ct.  517,  construing  the  phrase  "  vacant 
and  unoccupied;"  Canada  Landed  Credit  Co. 
v.  Canada  Agricultural  Ins.  Co.,  17  Grant's 
Ch.  (U.  C.)  418;  Home  F.  Ins.  Co.  v.  Peyson, 
54  Neb.  4Q5:  Burlington  Ins.  Co.  v.  Lowery, 
61  Ark.  108;  Georgia  Home  Ins.  Co.  v.  Brady, 
(Tex.  Civ.  App.  1897)41  S.  W.  Rep.  513. 

1.  Absence  for  Single  Night.  —  Laselle  v. 
Hoboken  F.  Ins.  Co.,  43  N.  J.  L.  468.  See 
also  Shackelton  v.  Sun  Fire  Office,  55  Mich. 
288,  54  Am.  Rep.  379. 

2.  Absence  for  Twelve  Days  —  Person  Left  in 
Charge.  —  Stupetski  v.  Transatlantic  F.  Ins. 
Co.,  43  Mich.  373,  38  Am.  Rep.  195.  See  also, 
confirming  the  above,  Hill  v.  Ohio  Ins.  Co., 
99  Mich.  466,  23  Ins.  L.  J.  559;  McMurray  v. 
Capital  Ins.  Co.,  87  Iowa  453. 

What  Sufficient  Occupancy  Between  Departure  of 
One  Tenant  and  Coming  of  Another.  —  In  Phoenix 
Ins.  Co.  v.  Tucker,  92  111.  64,  34  Am.  Rep.  106, 
the  ownerof  insured  premises  moved  his  fam- 
ily and  valuable  possessions  away  on  Thurs- 
day, il_  being  understood  that  a  tenant  would 
move  in  on  Saturday.  The  owner  remained 
on  the  premises  all  day  Friday  and  Friday 
night.  The  tenant  did  not  take  possession  on 
Saturday,  and  the  owner  remained  there  all 
day  Saturday  and  until  nine  o'clock  Saturday 
night.  At  that  hour  he  lefi  and  joined  his 
family  at  another  house,  where  he  slept.  He 
returned  Sunday  morning  and  remained  until 
seven  o'clock  on  Sunday  night,  when  he  again 
joined  his  family  for  the  night.  On  Sunday 
night  the  property  was  destroyed  bv  a  fire 
kindled  by  an  incendiary.  The  court  held 
that  it  could  not  say,  as  a  matter  of  law,  upon 
these  facts,  that  the  premises  were  vacant  and 
unoccupied  at  the  time  of  the  loss.  Walker 
and  Scholfield,  JJ.,  dissented,  holding  that 
there  was  a  vacancy.  The  view  of  the 
majority  of  the  court  may  perhaps  be  har- 
monized with  other  adjudications,  however,  on 
the  ground  that  the  vacancy  which  certainly 
did  exist  was  one  incidental  to  the  change  of 
tenants.    See  also  the  following  cases: 


Arkansas.  —  Burlington  Ins.  Co.  v.  Lowery, 
61  Ark.  108. 

Illinois. — Traders'  Ins.  Co.  v.  Race,  (111. 
1892)  29  N.  E.  Rep.  846,  21  Ins.  L.  J.  363, 
affirming  31  111.  App.  625. 

Ne6raska.  —  Liverpool,  etc.,  Ins.  Co.  v. 
Buckstaff,  38  Neb.  146,  41  Am.  St.  Rep.  724, 
23  Ins.  L.  J.  648;  German-American  Ins.  Co. 
v.  Buckstaff,  3S  Neb.  135,  23  Ins.  L.  J.  641. 

3.  Detroit  F.  &  M.  Ins.  Co.  v.  Chetlain,  61 
111.  App.  450,  the  court  saying:  "  Under  the 
terms  of  the  policy  the  house  was  required  to  be 
occupied  and  not  remain  vacant.  If  the  occu- 
pation as  a  residence  were  only  intended  for  a 
day  or  a  week  it  would  be  a  sufficient  occupa- 
tion as  long  as  it  continued.  In  this  case  the 
appellee  intended  to  occupy  the  house  for  about 
a  week  as  a  residence,  according  to  the  undis- 
puted testimony."  Compare  Moody  v.  Ama- 
zon Ins.  Co.,  52  Ohio  St.  12. 

4.  See,  however,  to  the  contrary,  Ridge  v. 
Scottish  Commercial  Ins.  Co.,  9  Lea  (Tenn.) 
507;  Bennett  v.  Agricultural  Ins.  Co.,  50 
Conn.  420,  12  Ins.  L.  J.  569;  Craig  v.  Spring- 
field F.  &  M.  Ins.  Co.,  34  Mo.  App.  481. 

5.  Change  of  Tenants  Not  a  Vacancy —  United 
States.  —  Kelly  v.  Home  Ins.  Co.,  2  Cent.  L. 
J.  478,  5  Ins.  L.  J.  134,  14  Fed.  Cas.  No.  7658. 

Arkansas.  —  Burlington  Ins.  Co.  v.  Lowery, 
61  Ark.  108. 

Colorado.  —  Compare  Atlantic  Ins.  Co.  v. 
Manning,  3  Colo.  224,  7  Ins.  L.  J.  157,  where 
this  seems  to  have  been  one  of  the  points  de- 
cided, though  there  is  almost  no  discussion  of 
it  in  the  opinion. 

Illinois. — Traders'  Ins.  Co.  v.  Race,  (111. 
1892)  29  N.  E.  Rep.  846,  21  Ins.  L.  J.  363; 
Phoenix  Ins.  Co.  v.  Tucker,  92  111.  64,  34  Am. 
Rep.  106;  American  Cent.  Ins.  Co.  v.  Clarey, 
28  111.  App.  195. 

Indiana.  —  Insurance  Co.  of  North  America 
v.  Coombs,  19  Ind.  App.  331. 

Iowa.  —  Eddy  v.  Hawkeye  Ins.  Co.,  70  Iowa 
472,  59  Am.  Rep.  444;  Dennison  v.  Phoenix 
Ins.  Co.,  52  Iowa  457  (recognizing  but  not  ap- 
plying the  doctrine);  Worley  v.  State  Ins.  Co., 
91  Iowa  150,  23  Ins.  L.  J.  580  (construing 
"  vacant  "). 

Ne6raska.  —  Liverpool,    etc.,    Ins.    Co.  v. 
Buckstaff,  38  Neb.  146,  41  Am.  St.  Rep.  724, 
23  Ins.  L.  J.  648;  German-American  Ins.  Co. 
v.  Buckstaff,  38  Neb.  135,  23  Ins.  L.  J.  641. 
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This  doctrine  has  been  stated  to  be  restricted  to  buildings  expressly  described 
as  rented  or  tenement  houses,1  and  not  to  dwellings  occupied  by  the  insured 
vet  the  same  rule  has  been  applied  to  structures  of  which  this  was  not  true. 
And  although  in  its  inception  this  doctrine  was  doubtless  intended  to  obtain 
only  where  a  prospective  tenant  was  actually  preparing  to  move  in,  it  has 
been  extended  farther  in  some  decisions  and  held  to  apply  where  there  had 
been  a  prolonged  vacancy  and  the  insured  was  doing  no  more  than  "endeavor- 
ing to  obtain  a  tenant,"  *  and  even  where  no  steps  whatever  appear  to  have 
been  taken  towards  reoccupancy.5 

bbb.  other  Buildings.  —  The  general  doctrine  that  temporary  incidental  vacancy 
is  not  fatal  applies  also  to  other  buildings  than  tenements. 

Saddlery  and  Printing  office.  —  /±  policy  which  describes  the  subject  of  insurance 
as  occupied  for  the  purposes  of  a  "saddlery  and  printing  office"  is  not  avoided 
by  vacancy  for  "only  such  time  as  was  reasonably  necessary  for  the  outgoing 
tenant  to  remove  his  goods  and  the  incoming  tenant  to  place  his  in  the 
building."  6  .   ,  ,, 

Mill.  —  It  has  been  held  that  a  mill  does  not '  become  vacant  or  unoccupied 
or  "cease  to  be  operated  "  by  a  suspension  for  six  weeks  for  want  of  running 
material  7  or  failure  of  water  power.8 

icehouse  or  Factory.  —  An  ice  manufactory  does  not  become  vacant  or  unoccu- 
pied because  it  is  not  carried  on  in  the  winter,9  nor  an  icehouse  because  in 
autumn  it  contains  little  else  than  tools.10 

12  Cush.  (Mass.)  167,  construing  a  different 
clause.  See  contra,  Ridge  v.  Scottish  Com- 
merical  Ins.  Co.,  9  Lea  (Tenn.)  507;  McClure 
v.  Watertown  F.  Ins.  Co.,  go  Pa.  St.  277,  35 
Am.  Rep.  656,  9  Ins.  L.  J.  504,  the  clause  con- 
strued in  the  latter  case  also  being  different. 

5.  Liverpool,  etc..  Ins.  Co.  v.  Buckstaff,  38 
Neb.  146,  41  Am.  St.  Rep.  724.  23  Ins.  L.  J. 
648;  German-American  Ins.  Co.  v.  Buckstaff, 
38  Neb.  135-  23  Ins.  L.  J.  641. 

6.  Store  Building.  —  East  Texas  F.  Ins.  Co. 
v.  Kempner,  (Tex.  Civ.  App.  1894)  25  S.  W. 
Rep.  999,  23  Ins.  L.  J.  549- 

7.  Mills  and  Factories  —  Ceasing  to  Operate.  — 
City  Planing,  etc.,  Mill  Co.  v.  Merchants, 
etc.,  Mut.  F.  Ins.  Co.,  72  Mich.  654,  the  court 
saying:  "  The  policy  speaks  of  premises  be- 
coming vacant  or  unoccupied,  '  or,  if  a  mill  or 
manufactory,  it  shall  cease  to  be  operated.' 
This  must  mean  something  more  than  a  tem- 
porary suspension.  It  must  mean  a  closing 
with  the  intention  of  ceasing  operation,  not  a 
shutting  down  for  a  few  days  or  weeks  be- 
cause of  the  happening  of  events  incident  to 
the  conducting  of  a  mill  in  that  locality,  and 
which  might  be  reasonably  expected,  such  as 
the  want  of  logs  because  of  low  water,  which 
caused  the  suspension  in  this  case."  See  to 
the  same  effect  (but  construing  "  vacant  or 
unoccupied  ")  Whitney  v.  Black  River  Ins. 
Co  72  N.  Y.  117,  28  Am.  Rep.  116;  Brighton 
Mfg.  Co.  v.  Reading  F.  Ins.  Co.,  33  Fed.  Rep. 
232-  American  F.  Ins.  Co.  v.  Brighton  Cotton 
Mfg.  Co.,  125  HI.  131,  17  Ins.  L.  J.  749;  Leba- 
non Mut.  Ins.  Co.  v.  Leathers,  (Pa.  1887)  8 
Atl  Rep.  424,  construing  "  vacated."  But 
compare  Halpin  v.  Phenix  Ins.  Co.,  118  N.  Y. 
165,  reversing  42  Hun  (N.  Y.)  655,  4  N.  Y.  St. 
Rep.  867. 

8.  Bellevue  Roller-Mill  Co.  v.  London,  etc., 
F  Ins.  Co.,  (Idaho  1895)  39  Pac-  ReP-  z96- 

9.  Morotock  Ins.  Co.  v.  Pankey,  91  Va.  259. 

10.  Des  Moines  Ice  Co.  v.  Niagara  F.  Ins. 
Co.,  99  Iowa  193. 
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New  York.  —  Gates  v.  Madison  County 
Mut.  Ins.  Co.,  5  N.  Y.  469,  55  Am.  Dec.  360,  3 
Bennett  F.  Ins.  Cas.  288. 

Pennsylvania.  —  Roe  v.  Dwelling  House  Ins. 
Co.,  149  Pa.  St.  94,  34  Am.  St.  Rep.  595 
(where,  however,  the  precise  language  of  the 
clause  does  not  appear). 

Texas.  —  East  Texas  F.  Ins.  Co.  v.  Kemp- 
ner, 12  Tex.  Civ.  App.  533. 

Wisconsin.  —  Hotchkiss  v.  Phoenix  Ins.  Co., 
76  Wis.  269,  20  Am.  St.  Rep.  69. 

In  Hotchkiss  v.  Phoenix  Ins.  Co.,  76  Wis. 
269,  20  Am.  St.  Rep.  69,  Lyon,  J.,  said:  "  If 
one  insures  his  dwelling  house,  described  in 
the  policy  as  occupied  by  himself  as  his  resi- 
dence, and  moves  out  of  it,  leaving  no  person 
in  the  occupation  thereof,  it  thereby  becomes 
vacant  or  unoccupied.  But  if  he  insure  it  as 
a  tenement  house,  or  as  occupied  by  a  tenant, 
it  may  fairly  be  presumed,  nothing  appearing 
to  the  contrary,  that  the  parties  to  the  contract 
of  insurance  contemplated  that  the  tenant  was 
liable  to  leave  the  premises  and  that  more  or 
less  time  might  elapse  before  the  owner  could 
procure  another  tenant  to  occupy  them,  and 
hence  that  the  parties  did  not  understand  that 
the  house  should  be  considered  vacant,  and 
the  policy  forfeited  or  suspended  (according 
to  its  terms),  immediately  upon  the  tenant's 
leaving  it."  This  passage  is  quoted  with  ap- 
proval in  East  Texas  F.  Ins.  Co.  v.  Kempner, 
12  Tex.  Civ.  App.  533. 

1.  See  Hotchkiss  v.  Phoenix  Ins.  Co.,  76 
Wis.  269,  20  Am.  St.  Rep.  69,  quoted  from  in 
last  note. 

2.  Phoenix  Ins.  Co.  v.  Tucker,  92  111.  64,  34 
Am.  Rep.  106;  traders'  Ins.  Co.  v.  Race,  (111. 
1892)  29  N.  E.  Rep.  846,  21  Ins.  L.  J.  363. 

3.  See  the  earlier  cases  in  note  5  on  the  pre- 
ceding page. 

4.  Kelly  v.  Home  Ins.  Co.,  2  Cent.  L.  J.  478, 
5  Ins.  L.  J.  134,  where  the  premises  had  been 
unoccupied  for  thirty-three  days.  Compare 
Gamwell  v.  Merchants,  etc.,  Mut.  F.  Ins.  Co., 
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Church  Building.  —  The  New  York  Supreme  Court  has  recently  decided  that 
the  provision  of  the  clause  did  not  apply  to  a  church  building,  owned  and 
insured  by  a  priest  as  his  individual  property,  and  near  which  he  resided, 
though  no  religious  services  had  been  held  there  for  more  than  a  year.1 

Bam.  —  What  appears  to  be  an  extreme  application  of  the  principle  was 
made  by  the  Michigan  court  where  a  barn,  insured  upon  oral  application,  was 
used  at  the  time  only  for  the  storage  of  tools  and  produce,  and  this  use  was 
known  to  the  company's  agent;  but  even  these  contents  had  been  removed 
before  the  fire,  yet  the  building  was  held  not  to  be  vacant  or  unoccupied.* 

Elevator.  —  So  the  fact  that  an  elevator  was,  at  the  issuance  of  the  policy, 
used  for  the  storage  of  tools  and  machinery,  and  not  for  hoisting  purposes] 
was  held  to  take  it  out  of  the  operation  of  the  clause.3 

Distillery.  A  policy  covering  only  a  "carpenter's  risk"  on  a  distillery,  and 
prohibiting  its  operation  during  the  term  of  the  insurance,  is  not  avoided 
because  the  premises  remain  unoccupied  after  the  carpenter  work  is  completed.4 

{dd)  Vacancy  Preparatory  to  Occupation.  Closely  allied  to  the  qualification  last 

above  discussed  is  another  in  pursuance  of  which  the  courts  have  generally  5 
held  that  no  forfeiture  occurs  where  the  premises  are  being  actually  prepared 
for  some  definite  occupant.  Thus,  a  policy  on  a  dwelling  in  process  of  con- 
struction is  not  avoided  because  the  structure  is  burned  before  being  tenanted.6 
And^a  building  designated  and  insured  as  a  store  is  not  "vacant  or  unoccu- 
pied'' while  being  placed  in  proper  condition  for  a  new  tenant.7  So  generally 
a  building  is  sufficiently  occupied  within  the  meaning  of  this  clause  if  it  is  being 
fitted  for  human  habitation.8 

(ee)  Partial  Nontenancy.  —  Still  another  form  of  nonoccupancy  which  the  courts 
generally  hold  to  be  excusable  is  that  which  is  partial  as  regards  either  space 
or  time. 

aaa.  As  to  Space.  —  The  question  in  respect  to  space  has  often  arisen  in  con- 
struing blanket  policies  covering  either  an  apartment  building  or  more  than  one 
structure,  and  the  decided  weight  of  authority  is  to  the  effect  that  the  vacancy 
of  one  of  the  parts  9  or  one  of  such  insured  buildings  10  will  not  effect  a  forfeiture 

1.  Church.  — Caraher  v.  Royal  Ins.  Co.,  63        7.  "  Store  »  Being  Prepared  for  New  Tenant.  — 

Hun  (IN .  y .)  82.  The  court  observed  that  a  Rockford  Ins.  Co.  v.  Wright,  30  111.  App  574 
vacancy  clause  is  to  be  construed  in  view  of         8.  Building  Being  Fitted  for  Human  Habitation', 

the  situation  and  character  of  the  property  in-  —  Shackelton  v.  Sun  Fire  Office,  55  Mich  288 

sured  and  with  reference  to  the  contingencies  54  Am.  Rep.  379;  Eddy  v.  Hawkeye  Ins.  Co  ' 

as  to  the  use  of  the  property  within  the  rea-  70  Iowa  472,  59  Am.  Rep.  444-  Traders'  Ins' 

sonable  contemplation  of  the  parties;  and  that  Co.  v.  Race,  (111.  1892)  29  N.  E.  Rep   846  21 

the  contract  did  not  create  a  warranty  that  Ins.  L.J.  363,  affirming  31  111.  App  625-  Kelly 

church  services  would  continue  to  be  held  v.  Home  Ins.  Co.,  2  Cent.  L.  J.  478  sins  L  I 

in  the  church  building.    "  The  fact  that  the  134.    In  the  case  last  cited,  however,  the  chief 

insurance  was  to  Caraher  as  individual  owner  preparation   seems   to   have   been  efforts  to 

rather  rebuts  the  idea  that  the  religious  corpo-  obtain  a  new  tenant. 

ration  and  society  that  had  previously  owned         9.  Vacancy  of  Part  Not  Fatal.  —  Bryan  v  Pea- 

and  occupied  were  expected  to  continue  to  body  Ins.  Co.,  8  W.  Va.  605-  Burlington  Ins 

occupy  for  an  indefinite  period."  Co.  v.  Brockway,  138  111.  644.    In  the  case 

2.  Barn. —  Fritz  v.  Home  Ins.  Co.,  78  Mich.  first  cited  the  policy  covered  "a  two-story 
5  I'  x,,               ~,.c        „    ,  „  frame  building,  standing  on  leased  ground." 

3.  Elevator.  — Clifton  Coal  Co.  v.  Scottish  The  court  held  that  the  vacancy  of  the  second 
Union  etc.,  Ins.  Co    102  Iowa  300.  story  did  not  avoid  the  policy,  and  said  that 

4     Carpenter's  Risk"  on  Distillery.  —  Alkan  the  provision  forbidding  the  building  to  be 

v.  New  Hampshire  Ins.  Co.,  53  Wis.  136.  vacant  or  unoccupied  "  must  be  construed  to 

5.  But  see  Ridge  v    Scottish  Commercial  mean  and  apply  to  the  whole  or  entire  prem- 

1ns  to    9  Lea  (lenn.)  507;   Craig  v.  Spring-  ises  as  to  its  becoming  vacant  or  unoccupied. 

•  '  34  M°-  App>  4Sl-  and  no1  merely  t°  a  part  thereof.    Had  the 

b.  Building  in  Process  of  Construction.  —  Ger-  company  intended  otherwise,  it  is  reasonable 

man  Ins.  Co.  v.  Penrod,  35  Neb.  273.    It  does  to  suppose  it  would  have  so  declared." 
not  appear  from  the  opinion  just  what  was  the         10.  Vacating  One  of  Several  Buildings.  —  Mc- 

language  of  the  vacancy  clause  here,  but  from  Queeny  v.  Phoenix  Ins.  Co.,  52  Ark    257  20 

the  date  (1892)  and  from  what  is  known  of  the  Am.  St.  Rep.  179,  containing  a  full  review  of 

policy  issued  by  the  defendant  company,  the  the  authorities;  Hartford  F.  Ins  Co  v  Walsh 

words  were  probably"  vacantor  unoccupied."  54  111.  164,  5  Am.  Rep.  115,  5  Bennett  F.  Ins] 
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of  the  policy.    It  was  held,  however,  where  sixteen  houses  were  insured  in 
one  policy,  that  the  nonoccupancy  of  eight  avoided  the  insurance  as  to  them, 
and  there  are  decisions  to  the  effect  that  blanket  insurance  upon  a  house  and 
outbuildings  may  be  forfeited  by  vacating  the  former.'2 

bbb.  as  to  Time.  —  Is  is  likewise  true  that  occupancy  need  not,  as  regards  time, 
be  entire.  Partial  occupancy,  such  as  the  use  of  the  building  for  sleeping  3  or 
kitchen  4  purposes  only,  has  often  been  held  sufficient. 

(//)  Waiver.  —  The  vacancy  clause,  like  other  provisions  of  the  insurance 
contract,  may,  of  course,  be  waived,  and  there  are  various  acts  of  omission  and 
commission  from  which  that  result  will  follow. 

Insurer's  Knowledge  of  Facts  as  Waiver.  —  The  most  common  ground  for  implying 
a  waiver  is  the  fact  that  the  insurer  has  notice  that  the  subject  of  insurance 
does  not  conform  to  the  requirements  of  the  clause.  The  issuance  of  a  policy 
to  insure  a  building  known  by  both  parties  to  be  unoccupied  has  been  con- 
strued as  a  waiver  of  any  breach  at  the  time,5  especially  where  there  is  another 


•Cas.  318;  Worley  v.  State  Ins.  Co.,  91  Iowa 
150,  23  Ins.  L.  J.  580;  Kimball  v.  Mon- 
arch Ins.  Co.,  70  Iowa  513;  Garver  v. 
Hawkeye  Ins.  Co.,  69  Iowa  202;  Harrington 
■v.  Fhchburg  Mut.  F.  Ins.  Co.,  124  Mass.  126, 
7  Ins.  L.  J.  618;  Speagle  v.  Dwelling  House 
Ins.  Co.,  97  Ky.  646,  where  two  out  of  nine  in- 
sured houses  were  unoccupied  at  the  time  of 
the  fire.  Most  of  these  cases,  however,  con- 
strue other  phrases  than  "  vacant  or  un- 
occupied." 

1.  One  Policy  Covering  Several  Houses  Sepa- 
rately Valued.  —  Connecticut  F.  Ins.  Co.  v. 
Tilley,  88  Va.  1024.  In  this  case  the  insurance 
was  on  sixteen  tenement  houses  at  $187.50 
apiece.  The  building  consisted  of  eight 
double  houses,  which  were  separate  and  dis- 
tinct, with  lanes  between  them.  The  court 
held  that  the  subject-matter  of  the  insurance 
could  not  be  regarded  as  one  whole,  but  that 
each  house  was  a  separate  risk.  Stress  was 
laid  upon  the  fact  that  the  buildings  were 
separately  valued,  and  the  following  passage 
from  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y. 
463,  29  Am.  Rep.  184,  was  quoted  and  ap- 
proved: "  It  is  plain  from  the  fact  of  a  sepa- 
rate valuation  having  been  put  by  the  parties 
upon  the  different  subjects  of  the  insurance 
that  they  looked  upon  them  as  distinct  matters 
of  contract.  The  effect  of  the  separate  valua- 
tion was  to  make  them  so." 

2.  Policy  on  Dwelling  and  Outhouses.  —  Harts- 
horne  v.  Agricultural  Ins.  Co.,  50  N.  J.  L.  427; 
Bishop  v.  Norwich  Union  F.  Ins.  Soc,  14 
Can.  L.  T.  311.  Both  of  these  cases  construe 
the  term  "  unoccupied."  In  the  former  case 
Chancellor  McGill  said  that  it  is  a  matter  of 
common  knowledge  that  a  farm  and  its  dwell- 
ing and  outbuildings  constitute  a  single  estab- 
lishment, generally  remote  from  other  habita- 
tions, and  that  the  protection  of  the  whole 
must  in  a  great  measure  depend  upon  the 
occupants  of  the  dwelling.  It  was  natural  and 
reasonable  to  conclude,  therefore,  that  it  was 
the  intention  of  the  parties  that  the  continu- 
ance of  the  insurance  upon  all  the  subjects 
thereof  was  to  depend  upon  the  occupation  of 
the  dwelling  house. 

3.  Sleeping  as  Occupancy — Colorado.  —  Hart- 
ford F.  Ins.  Co.  v.  Smith,  3  Colo.  422. 

Illinois.  —  Traders'  Ins.  Co.  v.  Race,  (111. 
i392)  29  N.  E.  Rep.  846. 
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Minnesota.  —  Stensgaard  v.  National  F.  Ins. 
Co.,  36  Minn.  181. 

New  Jersey.  —  Laselle  v.  Hoboken  F.  Ins. 
Co.,  43  N.  J.  L.  468. 

New  York. — Johnson  v.  New  York  Bowery 
F.  Ins.  Co.,  39  Hun  (N.  Y.)  410. 

Ohio.  —  Moody  v.  Amazon  Ins.  Co.,  52 
Ohio  St.  12. 

But  see  Agricultural  Ins.  Co.  v.  Hamilton, 
82  Md.  88;  Lester  v.  Mississippi  Home  Ins. 
Co.,  (Miss.  1895)  19  So.  Rep.  99;  Hartshorne 
v.  Agricultural  Ins.  Co.,  50  N.  J.  L.  427. 

4.  Occupancy  as  Kitchen.  —  Rockford  Ins.  Co. 
v.  Storig,  137  111.  646;  Dwelling-House  Ins. 
Co.  v.  Osborn,  1  Kan.  App.  197;  Moody  v. 
Amazon  Ins.  Co.,  52  Ohio  St.  12. 

5.  Insuring  Vacant  Buildings  —  Georgia.  — 
Clay  v.  Phoenix  Ins.  Co.,  97  Ga.  44. 

Illinois. — Commercial  Ins.  Co.  v.  Span- 
kneble,  52  111.  53,  4  Am.  Rep.  582. 

Kansas.  —  Milwaukee  Mechanics'  Ins.  Co. 
v.  Brown,  3  Kan.  App.  225. 

Kentucky.  —  Queen  Ins.  Co.  v.  Kline,  (Ky. 
1895)  32  S.  W.  Rep.  214. 

Michigan.  —  Aurora  F.  &  M.  Ins.  Co.  v. 
Kranich,  36  Mich.  289. 

Nebraska.  —  Rochester  Loan,  etc.,  Co.  v. 
Liberty  Ins.  Co.,  44  Neb.  537,  48  Am.  St.  Rep. 
745- 

Wisconsin.  —  Devine  v.  Home  Ins.  Co.,  32 
Wis.  471;  Alkan  v.  New  Hampshire  Ins.  Co., 
53  Wis.  143. 

In  Short  v.  Home  Ins.  Co.,  90  N.  Y.  16,  43 
Am.  Rep.  138,  the  court  said:  "  It  was  a 
question  of  fact  for  the  jury  to  determine 
whether  the  defendant's  agent  knew  the  con- 
dition of  the  premises,  or  regarded  it  as  of  any 
consequence  whether  the  premises  were  occu- 
pied or  otherwise,  and  made  the  insurance 
without  any  reference  whatever  to  the  subject 
of  occupation.  If  he  did  so  then  the  condition 
as  to  the  future  vacancy  or  nonoccupation  was 
nugatory  and  may  be  regarded  as  waived. 
A  contrary  rule  would  be  imputing  a  fraudu- 
lent intent  to  the  defendant,  when  the  policy 
was  delivered,  not  to  give  a  valid  and  binding 
policy,  although  receiving  pay  for  such  a  one, 
and  although  plaintiff  should  labor  under  the 
impression  that  he  had  one.  Such  an  impu- 
tation can  only  be  avoided  upon  the  theory 
that  this  condition  was  overlooked,  and  the 
defendant  forgot  or  neglected  to  express  the 
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provision  contradicting  that  against  nonoccupancy,1  or  where  there  was  no 
application,3  or,  in  the  case  of  structures  other  than  dwellings,  where  the  use 
continued  the  same  as  when  first  insured.3 

Many  Modifications  of  This  Doctrine  are  to  be  observed.  The  doctrine  of  waiver 
has  been  held  not  to  apply  where,  though  the  building  was  vacant  when 
insured,  it  remained  so  in  spite  of  promised  occupancy.4  Knowledge  of  non- 
occupancy  is  not  to  be  imputed  to  the  insurer  from  the  mere  fact  of  issuing  a 
policy  on  a  building  in  that  condition,5  nor  is  a  waiver  of  the  clause  effected 
by  knowledge  alone  of  the  subsequent  vacancy  of  a  building  occupied  when 
insured,6  nor  by  a  demand  for  proofs  of  loss  after  obtaining  such  knowledge,7 
nor  by  an  offer  to  compromise.8  An  agent's  construction  of  the  vacancy 
clause  has  been  held  to  bind  the  company,  though  prejudicial  to  it,9  and  an 
agent's  failure  through  inadvertence  to  indorse  on  the  policy,  as  he  had 
agreed,  a  renewed  permit  for  vacancy,  cannot  operate  to  defeat  the  rights  of  the 
insured.10  But  knowledge  on  the  part  of  an  independent  solicitor  not  employed 
by  any  particular  company,  or  knowledge  of  an  agent  fraudulently  concealed 
from  the  company,  has  been  held  not  to  constitute  a  waiver.11  A  clause  pro- 
hibiting vacancy  for  more  than  thirty  days  does  not  authorize  vacancy  for  a 
shorter  time  without  consent.18 

(gg)  Permit  for  Vacancy.  —  Sometimes  the  insurer  grants  a  permit  authorizing 
the  insured  premises  to  become  or  remain  vacant  for  a  certain  time;  and  while 
the  obtaining  of  this  authorization  is  the  safest  course  for  the  insured  to 
pursue,  yet  such  permits  have  frequently  been  construed  with  considerable 


fact  in  the  policy,  or  that  it  waived  the  condi- 
tion or  held  itself  estopped  from  setting  it 
up."  Citing  Van  Schoick  v.  Niagara  F.  Ins. 
Co.,  68  N.  Y.  434;  Woodruff  v.  Imperial  F. 
Ins.  Co.,  83  N.  Y.  140. 

1.  Effect  of  Another  Clause  Inconsistent  with 
Vacancy  Clause.  —  Alkan  v.  New  Hampshire 
Ins.  Co.,  53  Wis.  136,  where  the  court  ob- 
served: "  The  policy  contains  a  printed  stipu- 
lation or  condition  that  it  shall  be  void  if  the 
premises  shall  become  vacant  or  unoccupied. 
The  premises  were  unoccupied  when  the  pol- 
icy issued,  and  during  much  of  the  term  for 
which  they  were  insured,  and  also  at  the  time 
they  were  burned.  But,  under  the  circum- 
stances of  the  case,  we  do  not  think  the  policy 
was  thereby  rendered  void.  The  insured 
property  consisted  of  distillery  buildings  and 
machinery.  Presumably  the  property  was 
available  for  no  other  use;  yet  the  policy  pro- 
hibits that  use  of  the  property,  and,  but  for  the 
carpenter's  risk  which  the  defendant  granted, 
would  have  compelled  the  assured  to  let  his 
property  stand  idle  or  forfeit  his  insurance. 
In  other  words,  it  would  have  compelled  him 
to  leave  the  property  practically  unoccupied 
during  the  life  of  the  policy.  With  such  a  pro- 
vision in  the  policy,  it  seems  to  us  that  the 
company  cannot  be  heard  to  allege  a  forfeiture 
of  the  contract  because  the  premises  were  un- 
occupied." 

2.  See  Short  v.  Home  Ins.  Co.,  90  N.  Y.  16, 
43  Am.  Rep.  138. 

3.  Structures  Other  than  Dwellings,  —  Com- 
mercial  Ins.  Co.  v.  Spankneble,  52  111.  53,  4  Am. 
Rep.  582;  Rockford  Ins.  Co.  v.  Wright,  39  111. 
APP-  574;  Fritz  v.  Home  Ins.  Co..  78  Mich. 
565.  Compare  May  v  Buckeye  Mut.  Ins.  Co., 
25  Wis.  291,  3  Am.  Rep.  76. 

4.  Vacancy  Allowed  to  Continue,  though  Occu- 
pancy Promised.  —  Hotchkiss  v.  Home  Ins.  Co., 
58  Wis.  297;  Royal  Ins.  Co.  v.  Lubelsky,  86 
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Ala.  530,  18  Ins.  L.  J.  868;  Connecticut  F. 
Ins.  Co.  v.  Tilley,  88  Va.  1024,  21  Ins.  L.  J. 

558. 

5.  Notice  Not  Presumed.  —  England  v.  West- 
chester F.  Ins.  Co.,  81  Wis:  583,  29  Am.  St- 
Rep.  917;  Boyd  v.  Vanderbilt  Ins.  Co.,  90 
Tenn.  212,  20  Ins.  L.  J.  €52. 

6.  Knowledge  of  Subsequent  Vacancy  Not  a 
Waiver. —  Home  Ins.  Co.  v.  Scales,  71  Miss. 
975,  42  Am.  St.  Rep.  512,  23  Ins.  L.  J.  712; 
Insurance  Co.  of  North  America  v.  Garland, 
108  111.  220;  Commercial  Union  Assur.  Co.  v. 
Dunbar,  7  Tex.  Civ.  App.  418. 

7.  Demanding  Proof  of  Loss  After  Notice  of 
Vacancy. —  Fitchpatrick  v.  Hawkeye  Ins.  Co., 
53  Iowa  335;  Boyd  v.  Vanderbilt  Ins.  Co.,  90 
Tenn.  212,  20  Ins.  L.  J.  652.  Contra  where 
there  is  also  an  unreasonable  delay  in  claim- 
ing forfeiture  for  vacancy.  Hanscom  v.  Home 
Ins.  Co.,  90  Me.  333;  Gans  v.  Si.  Paul  F.  & 
M.  Ins.  Co.,  43  Wis.  108,  28  Am.  Rep.  535. 

8.  Offer  to  Compromise.  —  Richards  v.  Conti- 
nental Ins.  Co.,  83  Mich.  508,  21  Am.  St.  Rep. 
611. 

9.  Insurer  Bound  by  Agent's  Construction  of 

Clause.  —  Steen  v.  Niagara  F.  Ins.  Co.,  89  N. 
Y.  31.6,  42  Am.  Rep.  297.  But  see  contra,  Rog- 
ers v.  Phenix  Ins.  Co.,  121  Ind.  570. 

10.  Agent's  Failure  to  Indorse  Permit. — Dupuy 
v.  Delaware  Ins.  Co.,  63  Fed.  Rep.  680. 

11.  Knowledge  of  Independent  Solicitor  —  No- 
tice Fraudulently  Concealed  by  Agent. —  Ham- 
burg-Bremen F.  Ins.  Co.  v.  Lewis,  4  App. 
Cas.  (D.  C.)  66.  See  also  McLeary  v.  Orient 
Ins.  Co.,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
583,  wherein  an  agent's  temporary  extension 
of  a  permit  was  Held  not  to  bind  the  insurer, 
the  latter  having  notice  that  the  agent  had 
been  instructed  to  grant  no  extension. 

12.  Effect  of  Prohibiting  Vacancy  for  More  than 
Thirty  Days.  —  Phenix  Ins.  Co.  v.  Rogers,  ir 
Ind.  App.  72. 
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strictness  by  the  courts.  Thus  a  vacancy  permit  will  not  include  by  implica- 
tion a  permit  to  repair,1  nor  will  a  permit  for  vacancy  for  a  certain  period 
authorize  that  condition  thereafter*  So  where  the  insurer  directs  its  local 
agent  to  cancel  a  vacancy  permit  attached  to  a  policy  on  buildings  owned  by 
two  persons,  and  such  direction  is  shown  to  one  of  them,  the  vacancy  clause 
will  be  enforced  even  though  the  insurer,  in  ignorance  of  its  breach,  thereafter 
accepts  the  premium.3 

(AA)  Necessity  of  Election  on  Part  of  Insurer.  —  A  recent  construction  of  the  vacancy 
clause  which  may  have  an  important  bearing  upon  its  effectiveness  treats  the 
clause  rather  as  an  option  to  declare  the  policy  forfeited  for  its  breach  than  as 
a  prohibition  resulting  in  forfeiture.4 

dd.  A  Question  of  Fact.  —  While  the  meaning  of  the  phrase  "vacant  or 
unoccupied  "  is  a  question  for  the  court,5  it  is  held  that  the  question  whether 
the  premises  were  actually  in  that  condition  is  one  of  fact,6  and  that,  there- 
fore, the  finding  of  an  inferior  court  upon  this  question  is  conclusive.7 

Finding  Contrary  to  Evidence.  —  But  it  is  held  in  Indiana  that  where  findings  of 
a  jury  to  the  effect  that  a  house  was  not  vacant  or  unoccupied  are  made  in  dis- 
regard of  the  evidence,  the  appellate  court  will  ignore  them  and  direct  a  judg- 
ment accordingly.8 

Directing  Verdict.  —  Where  the  premises  were  clearly  unoccupied  at  the  time 
of  the  fire  the  court  may,  under  this  clause,  direct  a  verdict  for  the  defendant.* 

(f)  "Ceased  to  Be  Operated"  —  aa.  Liberal  Rule  —  Temporary  or  Incidental  Cessation 
Not  Included.  —  The  foregoing  discussion  applies  to  structures  of  all  classes, 
but  finds  its  most  numerous  illustrations  in  the  case  of  dwellings  and  mercantile 
buildings.  There  is,  however,  another  class,  composed  of  buildings  used  for 
manufacturing  purposes,  which  are  under  somewhat  different  conditions  from 
the  others,  and  for  these  the  modern  fire  policy  has  provided  by  the  insertion 
of  a  clause  making  the  policy  void  if  the  insured  establishment  "ceased  to  be 
operated."  10  Before  the  insertion  of  the  clause  the  same  object  was  sought  to 
be  obtained  by  requiring  a  statement  from  the  insured  as  to  the  operation  of 
the  establishment;  but  it  was  held  that  a  representation  that  a  mill  was 
"constantly  worked"  meant  only  that  it  was  operated  during  the  usual  and 

1  Permit  for  Vacancy  Does  Not  Include  Ke-  jury.  Under  our  decisions,  the  fact  of  vacancy 
pairs.  —  Hill  v.  Commercial  Union  Assur.  Co.,  did  not  per  se  annul  the  contract,  but  merely 
164  Mass.  406.  gave  to  the  company  the  right  to  treat  it  as. 

2  Permit  for  Limited  Time.  —  Maness  v.  Sun  void.  Hughes  v.  Insurance  Co.  of  North 
Ins'  Co.,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  America,  40  Neb.  626;  Eagle  F.  Co.  v.  Globe- 
326"  L.  &  T.  Co.,  44  Neb.  380;  Slobodisky  v.  Phenix 

3*  Agent  Failing  to  Cancel  Vacancy  Clause  as  Ins.  Co.,  52  Neb.  395." 

Directed  —  McLeary  v.  Orient  Ins.  Co.,  (Tex.  5.  Meaning  of  Vacancy  Clause  Is  for  Court.— 

Civ.  App.  1895)  32  S.  W.  Rep.  583.  Schuermann  v.  Dwelling  House  Ins  Co  i6r 

4  Vacancy  Clause  Merely  Gives  Insurer  Eight  111.  437;  Home  Ins.  Co.  v.  Mendenhall,  164  ill. 

to  Declare  Forfeiture.  —  Home  F.  Ins.  Co.  v.  458,  affirming  64  111.  App.  30;  Moody  v.  Ama- 

Kuhlman,  (Neb.  1899)  78  N.   W.  ReP.  936,  zon  Ins.  Co.,  52  Ohio  St.  12. 

where  the  court,  per  Sullivan,  J.,  said:  "  The  6.  Whether  Facts  Bring  Case  Within  Clause  Is 

policy  provided  that  it  should  be  null  '  if  the  for  Jury.  —  Home  Ins.  Co.  v.  Mendenhall,  164 

building  be  or  become  vacant  or  unoccupied,  111.  458;  Schuermann  v.  Dwelling  House  Ins. 

and  so  remain  for  ten  days.'    The  building  Co.,  161  111.  437;  Phcenix  Ins  Co.  v.  Tucker, 

did  become  vacant,  and  so  remained  for  more  92  111.  64,  34  Am.  Rep.  106;  Western  Assur. 

than  thirty  days  before  April  11,  1893,  the  Co.  v.  Mason,  5  HI.  App.  141;   Slobodisky  v. 

date  of  the  fire  by  which  it  was  damaged.    The  Phenix  Ins.  Co.,  53  Neb.  822;  Moody  v.  Ama- 

company  insists  that  the  judgment  against  it  zon  Ins.  Co.,  52  Ohio  St.  12. 

should  be  reversed,  because  the  policy  had  7.  Home  Ins.  Co.  v.  Mendenhall,  164  111. 

been  forfeited  and  was  not  in  force  when  the  458. 

fire  occurred     While  conceding  that  there  had  8.  Home  Ins.  Co.  v.  Boyd,  19  Ind.  App.  173. 

been  a  breach  of  the  condition  against  non-  9.  When  Court  May  Direct  Verdict.  —  Schuer- 

occupancy,  counsel  for  plaintiff  contends  that  mann  v.  Dwelling  House  Ins.  Co.,  161  111 

the  right  to  declare  a  forfeiture  had  not  been  437;  Robinson  v.  .Etna  Ins.  Co.,  (Ky.  1897)  38 

exercised,  but   had  been    voluntarily   relin-  S.  W.  Rep.  693;   Thompson  v.  Caledonia  F. 

quished  by  the  defendant,  acting  through  Mr.  Ins.  Co.,  92  Wis.  664. 

Charles  T    Barber,  its  secretary  and  general  10.  See   Clement  s   Fire    Insurance  Digest 

manager.    This  defense  was  properly  pleaded,  (1893),  p.  192,  where  this  entire  clause  of  the 

and  the  evidence  justified  its  submission  to  the  standard  fire  policy  is  set  out. 
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customary  hours  required  by  the  business  to  which  it  was  devoted.1  To  this 
clause,  as  to  the  analogous  ones  pertaining  to  ordinary  buildings,  is  generally 
given  a  liberal  construction,  and  it  is  held  not  to  be  infringed  by  a  mere 
temporary  cessation  incidental  to  the  business  or  rendered  necessary  by 
emergencies.2  Thus,  a  policy  containing  this  clause  is  not  avoided  where  a 
mill  closes  down  for  want  of  materials  3  or  failure  of  water  power,  *  or  from 
breakage,5  necessity  of  making  repairs,6  sickness  of  the  proprietor,7  or  an 
epidemic.8 

66.  Strict  Construction.  — ■  Where,  however,  the  policy  provides  forfeiture  if 
the  mill  shall  be  shut  down  or  remain  idle  "from  any  cause  whatever"  for 
more  than  a  certain  period  without  notice  to  the  company,  the  fact  that  the 
stoppage  is  necessary  will  not  excuse  the  nonobservance  of  this  requirement.9 
In  such  a  case  the  fact  that  the  proprietor  of  a  sawmill  is  engaged  in  shipping 
lumber  does  not  constitute  an  operation  of  the  mill,  and  an  expert's  opinion 
is  not  admissible  to  that  effect.10 

A  General  Custom  of  Manufacturers  to  suspend  business  during  the  dull  season 
will  not  relieve  the  insured  from  the  operation  of  this  clause.11 


1.  "Constantly  Worked.''  —  Prieger  v.  Ex- 
change Mut.  Ins.  Co.,  6  Wis.  89.  In  this  case 
the  mill  was  burned  during  Sunday  night. 
The  court  said:  "  It  cannot  be  seriously  con- 
tended that  the  foregoing  answer  [that  '  the 
premises  are  constantly  worked  '|  implied  an 
agreement  to  v/ork  the  mill  on  Sunday.  An 
unlawful  act  is  never  to  be  presumed  or  im- 
plied. It  can  only  be  inferred  from  this 
language  that  the  parties  understood  that  the 
mill  or  premises  was  to  be  constantly  worked 
during  the  usual  and  customary  working  days 
and  hours  for  the  prosecution  of  like  business." 

2.  Temporary  Incidental  or  Necessary  Cessation 
Does  Not  Work  Forfeiture  —  Idaho.  — Belle vue 
Roller-Mill  Co.  v.  London,  etc.,  F.  Ins.  Co., 
.(Idaho  1895)  39  Pac-  Rep.  196. 

Illinois.  — American  F.  Ins.  Co.  v.  Brighton 
Cotton  Mfg.  Co.,  125  111.  131,  affirming  24  111. 
App.  149. 

Michigan. — City  Planing,  etc.,  Mill  Co.  v. 
Merchants',  etc.,  Mut.  F.  Ins.  Co.,  72  Mich. 
•654- 

Missouri.  —  Rosencrans  v.  North  American 
Ins.  Co.,  66  Mo.  App.  352. 

New  York.  —  Ladd  v.  ./Etna  Ins.  Co.,  147  N. 
Y.  478,  affirming  70  Hun  (N.  Y.)  490. 

Pennsylvania.  —  Lebanon  Mut.  Ins.  Co.  v. 
Leathers,  16  Ins.  L.  J.  977,  20  W.  N.  C.  (Pa.) 
107. 

Tennessee.  —  Poss  v.  Western  Assur.  Co.,  7 
Lea  (Tenn.)  704,  40  Am.  Rep.  68,  where  it  was 
held  that  the  condition  of  the  policy  that  it 
should  become  void  if  the  manufacturing 
establishment  insured  should  "  cease  to  be 
operated,"  applied  only  to  a  permanent  and 
not  to  a  temporary  cessation  of  the  operations 
■of  the  establishment. 

3.  Cotton  Mill  Suspended  for  Want  of  Materials. 
—  In  American  F.  Ins.  Co.  v.  Brighton  Cotton 
Mfg.  Co.,  125  III.  131,  affirming  24  111.  App. 
149,  the  building  insured  was  a  cotton  factory. 
The  policy  declared  that  insurance  should 
cease  if  the  factory  should  "  cease  to  be 
operated."  There  was  a  suspension  of  work 
for  a  time,  owing  to  the  difficulty  of  securing 
the  proper  quality  of  cotton  at  such  prices  as 
to  permit  of  its  manufacture  at  a  profit.  It 
was  held  that  this  did  not  avoid  the  policy,  the 
■ccurt  laying  down  the  rule  that  "  a  mere  tem- 


porary suspension  of  business  at  such  an 
establishment  for  want  of  a  supply  of  ma- 
terials is  not  ceasing  to  operate  the  factory  in 
the  sense  the  words  '  cease  to  be  operated  ' 
are  used  in  the  policy."  It  was  further  de- 
clared that  where  the  operations  of  a  manu- 
facturing establishment  involve  the  carrying 
on  of  various  departments,  a  partial  suspen- 
sion of  business  caused  by  the  cessation  of 
operations  in  one  department  would  not  work 
a  forfeiture. 

4.  Failure  of  Water  Power.  —  Rosencrans  v. 
North  American  Ins.  Co.,  66  Mo.  App.  352; 
Ladd  v.  .(Etna  Ins.  Co.,  147  N.  Y.  478. 

5.  Suspension  Duo  to  Breakage.  —  Rosencrans 
v.  North  American  Ins.  Co.,  66  Mo.  App.  352; 
Ladd  v.  vEtna  Ins.  Co.,  147  N.  Y.  478. 

6.  Necessity  of  Making  Repairs.  —  The  Ameri- 
can F.  Ins.  Co.  v.  Brighton  Cotton  Mfg.  Co., 
125  111.  131,  affirming  24  111.  App.  149. 

7.  Sickness  of  Proprietor.  —  Ladd  v.  /Etna  Ins. 
Co..  147  N.  Y.  478. 

8.  Epidemic  of  Yellow  Fever. —  Poss  v.  West- 
ern Assur.  Co.,  7  Lea  (Tenn.)  704,  40  Am. 
Rep.  68. 

9.  Stoppage  from  Any  Cause  for  Certain  Period 
Forbidden.  —  Day  v.  Mill-Owners'  Mut.  F.  Ins. 
Co.,  70  Iowa  710,  the  court  saying:  "  The 
words  '  from  any  cause  whatever  '  include  and 
cover  any  and  every  cause  that  may  have  the 
effect  to  stop  the  operation  of  the  mill.  It  is 
impossible  to  exclude  a  stoppage  for  the  pur- 
pose of  making  repairs  from  the  operation  of 
the  provision,  without  doing  violence  to  the 
plain  meaning  of  the  language  in  which  it  is 
expressed." 

10.  Shipping  Lumber  Not  Operation.  —  McKen- 
zie  v.  Scottish  Union,  etc.,  Ins.  Co.,  112  Cal. 
548. 

11.  Custom  to  Suspend  During  Dull  Season  Does 
Not  Prevent  Operation.  —  Stone  v.  Howard  Ins. 
Co.,  153  Mass.  475,  the  court  saying:  "  The 
machinery  stopped  about  four  months  before 
the  fire,  and  did  not  run  afterwards;  and  the 
employees  were  then  discharged  for  the  sea- 
son. *  *  *  Neither  the  previous  habit  of 
the  plaintiff  to  cease  operating  his  factory 
during  the  dull  season,  nor  the  general  cus- 
tom of  manufacturers  of  boots  and  shoes  to  do 
the  same  thing,  nor  the  knowledge  of  the  in- 
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cc.  Scope  of  Clause  —  (ad)  What  Is  a  Manufacturing  Establishment.  —  By  its  terms  this 

clause  in  the  policy  applies  only  in  case  the  insured  building  is  a  "manufacturing 
establishment."  This  language  was  held  applicable  to  two  policies,  one  on  a 
frame  building  used  as  a  factory  and  the  other  on  machinery  and  fixtures 
therein; 1  but  a  policy  on  machinery  alone  was  held  not  to  cover  a  manufac- 
turing establishment  so  as  to  permit  the  application  of  this  clause.3 

(bb)  What  Is  Cessation.  —  It  has  been  held  that  the  question  what  constitutes  a 
cessation  of  work  at  a  factory  is  one  for  the  jury;3  but  the  courts  in  some 
instances  have  taken  occasion  to  say  that  the  factory  in  question  had  ceased 
to  be  operated,  as  where  the  only  business  carried  on  in  a  mill  was  the  shipping 
of  lumber,4  or  where  the  machinery  had  stopped  and  the  employees  were  dis- 
charged for  the  dull  season,  though  with  the  intention  of  resuming  shortly.5 

dd.  Waiver.  —  Where  the  insured  issues  a  policy  upon  such  a  building  as 
this  clause  applies  to,  knowing  at  the  time  that  it  is  not  operated,  or  habitually 
shuts  down,  it  will  generally  be  held  to  have  waived  the  clause.6 

(g)  "  Keep  a  "Watchman  on  the  Premises  "  —  aa.  Warranty  that  Watchman  Will  Be  Kept. 
—  The  care  of  the  premises  at  night  by  a  watchman  was  formerly  provided  for 
through  a  statement  to  this  effect  in  the  application,  and  such  a  statement  was 
treated  as  a  promissory  warranty  the  breach  of  which  forfeited  the  policy,7  or 
at  least  as  a  representation  material  to  the  risk  and  required  to  be  substantially 
observed.8  Sometimes,  however,  such  statements  were  considered  as  mere 
descriptions  of  the  existing  state  of  affairs,  imposing  no  obligation  on  the 
insured  to  continue  them.9 

bb.  Express  Clause  Requiring  Watchman  to  Be  Kept  —  (ad)  In  General.  —  It  was 
probably  through  the  failure  of  the  statement  required  in  the  application  to 
prove  effective  that  the  clause  requiring  the  insured  to  keep  a  watchman  on 
the  premises,  which  now  forms  a  part  of  the  standard  fire  policy  when  insuring 


surance  agent  that  it  was  usual  thus  to  stop 
business,  can  have  the  effect  to  render  nuga- 
tory the  express  provision  of  the  policies. 
Keith  v.  Quincy  Mut.  F.  Ins.  Co.,  10  Allen 
(Mass.)  228;  Kimball  v.  ^Etna  Ins.  Co.,  9  Allen 
(Mass.)  543,  85  Am.  Dec.  786;  Herrman  v. 
Adriatic  F.  Ins.  Co.,  85  Ni  Y.  162,  39  Am.  Rep. 
644." 

1.  Insurance  on  Whole  or  Part  of  Manufacturing 
Establishment.  —  "The  general  idea  upon 
which  the  clause  is  founded  is  that  when  a 
manufacturing  establishment  is  insured  the 
risk  increases  if  the  operation  ceases  for  a 
length  of  time.  But  the  risk  is  the  same 
whether  the  property  insured  constitutes  the 
whole  of  such  an  establishment  or  only  a  part 
of  it.  Insurance  upon  a  manufacturing  estab- 
lishment is  to  become  void  if  it  ceases  opera- 
tion for  more  than  thirty  days.  The  insur- 
ance upon  a  manufacturing  establishment  in- 
cludes insurance  upon  everything  that  goes  to 
make  up  that  establishment;  and,  on  the  other 
hand,  insurance  upon  a  part  of  such  an  estab- 
lishment must  be  deemed  to  be  an  insurance 
upon  the  establishment,  within  the  meaning 
of  the  clause  referred  to."  Stone  v.  Howard 
Ins.  Co.,  153  Mass.  475. 

2.  Machinery  Alone  Not  a  Manufactory.  —  Hal- 
pin  v.  Insurance  Co.  of  North  America,  120  N. 
Y.  73- 

3.  What  Constitutes  Cessation  Is  for  Jury.  — 
Houghton  v.  Manufacturers'  Mut.  F.  Ins.  Co., 
3  Met.  (Mass.)  114,  41  Am.  Dec.  489.  In  this 
case  the  insured  stated  that  the  mill  was  ex- 
amined thirty  minutes  after  the  cessation  of 
work,  and  the  point  stated  in  the  text  was  ap- 
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plied  in  determining  the  truth  of  that  state- 
ment. 

4.  Court  May  Pronounce  on  Undisputed  Facts. 

—  McKenzie  v.  Scottish  Union,  etc.,  Ins.  Co., 
112  Cal.  548. 

5.  Stone  v.  Howard  Ins.  Co.,  153  Mass. 
475- 

6.  Waiver.  —  Humphry  v.  Hartford  F.  Ins. 
Co.,  15  Blatchf.  (U.  S.)  504;  Bellevue  Roller- 
Mill  Co.  v.  London,  etc.,  F.  Ins.  Co.,  (Idaho 
1895)  39  Pac.  Rep.  196;  Lebanon  Mut.  Ins.  Co. 
v.  Erb,  112  Pa.  St.  149;  Louck  v.  Orient  Ins. 
Co.,  176  Pa.  St.  638. 

7.  Failure  to  Keep  Watchman  a  Cause  of  For- 
feiture. —  Ballston  Spa  First  Nat.  Bank  v.  In- 
surance Co.  of  North  America,  50  N.  Y.  45; 
Ripley  v.  ^Etna  Ins.  Co.,  30  N.  Y.  136,  86  Am. 
Dec.  362,  reversing  29  Barb.  (N.  Y.)  552,  (17 
How.  Pr.  (N.  Y.)  444);  Blumer  v.  Phoenix  Ins. 
Co.,  45  Wis.  622;  Whitlaw  v.  Phoenix  Ins.  Co., 
28  U.  C.  C.  P.  53. 

8.  Sheldon  v.  Hartford  F.  Ins.  Co.,  22  Conn. 
235,  58  Am.  Dec.  420. 

9.  Statement  as  to  Maintaining  Watchman  Ke- 
garded  as  Bepresentation  of  Present  Facts  Only.  — 
Thus,  where  a  policy  was  secured  upon  prop- 
erty by  a  person  who  held  a  mere  lien  thereon, 
and  had  no  control  of  the  property  or  its  man- 
agement, a  statement  by  him  in  the  applica- 
tion for  the  policy  that  a  watchman  was  kept 
upon  the  premises  was  regarded  not  as  a  war- 
ranty that  a  watchmsn  would  be  kept  during 
the  existence  of  the  policy,  but  merely  as  a 
representation  as  to  the  existing  state  of  things 
at  the  date  of  the  application.  Worswick  v. 
Canada  F.  &  M.  Ins.  Co.,  3  Ont.  App.  487. 
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mills  and  factories,  was  inserted.  This  requirement,  of  course,  is  valid,  and 
a  failure  to  comply  with  it  will  result  in  a  forfeiture  of  the  insurance.1 

{66)  What  Constitutes  Compliance— w.  Generally.  — The  mere  fact  that  a  man  sleeps- 
in  the  insured  building  at  night  is  not  a  compliance  with  this  clause;8  much 
less  is  it  if  he  sleeps  in  another  building.3  But  where  at  the  time  of  the  fire 
a  watchman  was  actually  on  the  premises,  and  while  not  in  the  insured  build- 
ing was  in  a  position  where  he  could  better  inspect  it,  there  was  held  to  be  no 
breach  of  the  clause.4  So  the  provision  does  not  require  a  watchman  to  be 
kept  constantly  on  the  premises,  but  only  at  such  times  as  would  be  required 
by  men  of  ordinary  care  and  skill  in  such  business;5  and  a  mere  temporary 
absence  of  the  watchman,6  especially  if  without  the  knowledge  of  the  insured,1, 
or  even  the  fact  that  he  is  asleep  at  the  time  of  the  fire,  is  not  fatal.8  It  is- 
sufficient  if  the  watchman  is  in  any  part  of  the  premises  connected  with  the 
insured  building,  and  he  may  in  fact  be  stationed  in  another  building.9 

bbb.  Question  for  the  jury.  —  The  question  of  what  is  a  suitable  watch  within  the 
meaning  of  such  a  clause  as  this  is  one  of  fact  for  the  jury.10 

cc.  Waiver.  —  Knowledge  on  the  part  of  the  insurer  or  its  authorized  agent 
that  the  conditions  of  the  insured  building  are  such  that  the  requirement  of 
keeping  a  watchman  will  not  at  all  times  be  complied  with  is  held  to  constitute 
a  waiver  thereof. 11 

3.  Hazardous  Use  and  Occupation  —  a.  Increase  of  Risk  or  Hazard  

(i)  Form.  —  There  is  said  to  be  an  implied  undertaking  in  every  contract  of 
fire  insurance  that  the  insured  will  not  take  or  permit  to  be  taken  any  steps 
with  regard  to  the  subject-matter  of  the  insurance  which  will  increase  the  risk 
or  hazard.12  Be  that  as  it  may,  there  has  been  from  a  very  early  period  an 
express  provision  to  this  effect  in  the  fire  policy. 

Statement  of  Character  and  Condition  of  Premises.  —  At  first  this  took  the  form  of  a 
statement  as  to  the  character  and  condition  of  the  insured  premises  which  was 
intended  and  for  a  time  construed  by  the  courts  as  equivalent  to  a  prospective 
warranty.13 

increase  of  Eisk  Expressly  Forbidden.  —  But  this  method  of  excepting  the  increase 

recovery  where  the  fire  occurred  after  twelve 
o'clock  Saturday  night  in  the  absence  of  the 
watchman,  and  it  was  claimed  that  by  custom 
this  period  was  excepted  from  the  clause. 

6.  Temporary  Absence  of  Watchman.  —  Han- 
over F.  Ins.  Co.  v.  Gustin,  40  Neb.  828. 

7.  Temporary  Absence  Without  Insured's 
Knowledge.  —  King  Brick  Mfg.  Co.  v.  Phcenix 
Ins.  Co.,  164  Mass.  291. 

8.  Watchman  Asleep.  —  Burlington  F.  Ins. 
Co.  v.  Coffman,  13  Tex.  Civ.  App.  439. 

9.  Position  of  Watchman  with  Reference  to 
Building.  —  Andes  Ins.  Co.  v.  Shipman,  77  III. 
189;  Sierra  Milling,  etc.,  Co.  v.  Hartford  F. 
Ins.  Co.,  76  Cal.  235. 

10.  Suitableness  of  Watch  Kept  Is  for  Jury.  — 
Percival  v.  Maine  Mut.  Marine  Ins.  Co.,  33 
Me.  242;  Parker  v.  Bridgeport  Ins.  Co.,  10 
Gray  (Mass.)  302. 

11.  Waiver. — May  v.  Buckeye  Mut.  Ins.  Co., 
25  Wis.  291,  3  Am.  Rep.  76.  Compare  Andes 
Ins.  Co.  71.  Shipman,  77  111.  189. 

12.  Implied  Promise  Not  to  Increase  Hazard.  — 
Lattomus  v.  Farmers'  Mut.  F.  Ins.  Co.,  3 
Houst.  (Del.)  404;  Hoffecker  v.  New  Castle 
County  Mut.  Ins.  Co.,  5  Houst.  (Del.)  101. 

13.  Statement  as  to  Condition  of  Premises  Con- 
strued as  Warranty. —  Houghton  v.  Manu- 
facturers' Mut.  F.  Ins.  Co.,  8  Met.  (Mass.)  114, 
41  Am.  Dec.  489;  Hobbey  v.  Dana,  17  Barb. 
(N.  Y.)  in.  Compare  Mead  v.  North-western. 
Ins.  Co.,  7  N.  Y.  530. 
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See  also  King  Brick  Mfg.  Co.  v.  Phcenix  Ins. 
Co.,  164  Mass.  291. 

1.  Express  Requirement  that  Watchman  Be 
Kept. —  McKenzie  v.  Scottish  Union,  etc.,  Ins. 
Co.,  112  Cal.  548.  Compare  Trojan  Min.  Co.  v. 
Firemen's  Ins.  Co.,  67  Cal.  27;  VVenzel  v. 
Commercial  Ins.  Co.,  67  Cal.  438. 

2.  Mere  Sleeping  Insufficient.  —  Brooks  v. 
Standard  F.  Ins.  Co.,  11  Mo.  App.  349.  See 
to  the  same  effect  Rankin  v.  Amazon  Ins. 
Co.,  89  Cal.  210,  23  Am.  St.  Rep.  460;  Wenzel 
v.  Commercial  Ins.  Co.,  67  Cal.  438;  Glendale 
Woolen  Co.  v.  Protection  Ins.  Co.,  21  Conn. 
39,  54  Am.  Dec.  309. 

3.  Rankin  v.  Amazon  Ins.  Co.,  89  Cal.  210, 
23  Am.  Dec.  460;  Wenzel  v.  Commercial  Ins. 
Co.,  67  Cal.  438. 

4.  Watchman  Near  and  in  Full  View  of  Prem- 
ises. —  Sierra  Milling,  etc.,  Co.  v.  Hartford  F. 
Ins.  Co.,  76  Cal.  235.  In  this  case  a  watch- 
man was  kept,  but  at  the  time  of  the  fire  he 
was  not  on  the  premises,  but  was  sixty-five 
feet  from  the  mill,  in  front  of  a  blacksmith 
shop,  in  full  view  of  the  insured  property.  It 
was  held  that  there  was  no  breach  of  war- 
ranty. 

5.  Times  During  Which  Watchman  Must  Be 
Employed.  —  Crocker  v.  People's  Mut.  F.  Ins. 
Co.,  8  Cush.  (Mass.)  79.  But  in  Ripley  v. 
^tna  Ins.  Co.,  30  N.  Y.  136,  86  Am.  Dec.  362, 
reversing  29  Barb.  (N.  Y.)  552,  17  How.  Pr. 
(N.  Y.)  444,  it  was  held  that  there  could  be  no 
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of  risk  proved  unsatisfactory  through  unfavorable  holdings  of  the  courts/  and 
a  clause  was  therefore  added  to  the  policies  providing  that  they  should  be 
void  if  the  risk  was  increased.  The  clause  exists  in  connection  with  others 
which  specify  particular  modes  of  increasing  the  risk,  but  it  is  independent  of 
these,  and  a  breach  of  it  will  render  the  policy  void  although  the  others  are 
not  infringed.2 

"  Change  in  the  Risk"  to  Ee  Disclosed.  —  Sometimes  the  policy  requires  from  the 
insured  a  disclosure  of  "any  change  in  the  risk;  "  but  this  refers  only  to  such 
a  change  as  increases  the  risk.3 

Policy  Suspended  Daring  Time  of  Increased  Hazard.  —  Other  policies  have  provided 
that  they  should  cease  while  the  cause  of  increased  hazard  existed,  and  it  was 
held  that  the  prohibition  would  no  longer  operate  after  the  cause  was  removed.4 
In  the  ordinary  form  of  policy,  however,  the  contract  is  not  merely  suspended 
by  an  increase  of  risk,  but  may  be  treated  by  the  insurer  as  wholly  void. 

Increase  of  Bisk  Augmenting  Bate  of  Premium  to  Be  Disclosed.  —  One  form  of  policy 
requires  notice  when  the  risk  is  so  increased  as  to  augment  the  rate  of  premium, 
and  under  this  any  other  kind  of  increased  risk  is  immaterial.5 

(2)  Validity  and  Application  —  (a)  In  General.  —  The  clause  prohibiting 
increase  of  risk  is,  of  course,  reasonable  and  valid,6  and  like  many  other  gen- 
eral clauses  of  the  fire  policy  the  difficulty  lies  rather  in  its  application  than  in 
any  controversy  over  its  validity. 

Increase  Per  Se.  —  In  some  of  the  cases  the  courts  have  taken  occasion  to 
declare  that  as  a  matter  of  law  certain  acts  and  conditions  constituted  per  se 
an  increase  of  risk.7 

Instances.  —  Thus  it  has  been  declared  that  the  use  of  naphtha  gas  on  the 
premises,9  the  erection  of  additions  or  adjacent  buildings,9  mortgaging  the 
insured  property,10  or  a  change  in  the  use,  as  from  a  store  to  a  printing  office,11 
constituted  such  an  increase  of  risk  as  would  avoid  the  policy  under  this  clause. 

Increase  of  Eisk  a  Question  for  the  Jury.  —  But  the  more  modern,  and  prevailing,. 


1.  Howard  v.  Kentucky,  etc.,  Mut.  F.  Ins. 
'Co.,  13  B.  Mon.  (Ky.)  282;  Loud  v.  Citizens' 
Mut.  Ins.  Co.,  2  Gray  (Mass.)  221. 

2:  Special  Clause  Forbidding  Increase  of  Eisk 
-an  Independent  Condition.  —  Boatwright  v.  jEtna 
Ins.  Co.,  i  Strobh.  L.  (S.  Car.)  281;  Dittmar  v. 
Germania  Ins.  Co.,  23  La.  Ann.  458,  8  Am. 
Rep.  600,  the  court  saying:  "  We  think  it  an 
established  rule  that  the  provision  in  a  policy 
of  insurance  against  an  increase  of  risk  by 
acts  of  the  assured  is  an  independent  condition 
of  itself,  and  is  not  to  be  controlled  or  limited 
by  the  previous  condition  or  specification  of 
hazards."  Compart  Herrman  v.  Merchants' 
Ins.  Co.,  81  N.  Y.  184,  37  Am.  Rep.  488. 

3.  "  Change  "  Means  "  Increase."  —  Parker  v. 
Arctic  F.  Ins.  Co.,  59  N.  Y.  1.  Compare  Gill 
v.  Canada  F.  &  M.  Ins.  Co.,  1  Ont.  Rep.  341. 

4.  Providing  for  Suspension  while  Increased 
Hazard  Exists.  —  Lounsbury  v.  Protection  Ins. 
Co.,  8  Conn.  459;  Schmidt  v.  Peoria  M.  &  F. 
Ins.  Co.,  41  111.  295;  Kyte  v.  Commercial 
Union  Assur.  Co.,  149  Mass.  116;  New  Eng- 
land F.  &  M.  Ins.  Co.  v.  Wetmore,  32  111. 
221. 

5.  Increase  of  Eisk  So  as  to  Augment  Premiums 
Forbidden. — ■  Lebanon  Mut.  Ins.  Co.  v.  Losch, 
109  Pa.  St.  100.  Compare  Rife  v.  Lebanon 
Mut.  Ins.  Co.,  115  Pa.  St.  530. 

6.  Clause  Valid  and  Enforceable.  —  Dittmer  v. 
■Germania  Ins.  Co.,  23  La.  Ann.  458,  8  Am. 
Rep.  600;  Roberts  v.  Chenango  County  Mut. 
Ins.  Co.,  3  Hill  (N.  Y.)  501;  Murdock  v.  Che- 
mango  County  Mut.  Ins.  Co.,  2  N.  Y.  210; 


New  York  v.  Exchange  F.  Ins.  Co.,  9  Bosw. 
(N.  Y.)  424;  New  York  v.  Hamilton  F.  Ins. 
Co.,  10  Bosw.  (N.  Y.)  537;  Appleby  v.  Astor  F. 
Ins.  Co.,  54  N.  Y.  253;  Pottsville  Mut.  F.  Ins. 
Co.  v.  Horan,  89  Pa.  St.  438;  Dodge  County 
Mut.  Ins.  Co.  v.  Rogers,  12  Wis.  337;  Stokes 
v.  Cox,  1  H.  &  N.  320;  Reid  v.  Gore  Dist.  Mut. 
F.  Ins.  Co.,  11  U.  C.  Q.  B.  345. 

7.  Increase  of  Eisk  Declared  as  a  Matter  of 
Law.  —  Daniels  v.  Equitable  F.  Ins.  Co.,  50 
Conn.  551;  Roberts  v.  Chenango  County  Mut. 
Ins.  Co.,  3  Hill  (N.  Y.)  501;  Murdock  v.  Che- 
nango County  Mut.  Ins.  Co.,  2  N.  Y.  210; 
Reid  v.  Gore  Dist.  Mut.  F.  Ins.  Co.,  11  U.  C. 
Q.  B.  345;  Hervey  v.  Mutual  F.  Ins.  Co.,  11 
U.  C.  C.  P.  394. 

8.  Naphtha  Gas.  —  Daniels  v.  Equitable  F. 
Ins.  Co.,  50  Conn.  551. 

9.  Additions  and  Adjacent  Buildings.  —  Roberts 
v.  Chenango  County  Mut.  Ins.  Co.,  3  Hill  (N. 
Y.)  501;  Murdock  v.  Chenango  County  Mut. 
Ins.  Co.,  2  N.  Y.  210. 

In  Reid  v.  Gore  Dist.  Mut.  F.  Ins.  Co.,  11 
U.  C.  Q.  B.  345,  the  insured  placed  a  steam 
engine  in  a  frame  building  immediately  to  the 
rear  of  the  one  covered  by  the  policy.  The 
court  held  that  this  was  clearly  fatal,  but  pro 
forma  left  it  to  the  jury  whether  the  risk  had 
been  increased. 

10.  Mortgaging  the  Property. — Lee  v.  Agricul- 
tural Ins.  Co.,  79  Iowa  379,  distinguishing  Rus- 
sell v.  Cedar  Rapids  Ins.  Co.,  71  Iowa  69. 

11.  Hervey  v.  Mutual  F.  Ins.  Co.,  11  U.  C. 
C.  P.  394- 
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doctrine  is  that  the  question  whether  the  risk  and  hazard  have  been  increased 
is  one  of  fact  which  must  be  submitted  to  the  jury,1  and  it  is  rare  now  for 
courts  to  say  as  a  matter  of  law  that  the  evidence  discloses  an  infringement  of 
this  clause. 

(b)  Essentials.  —  While  it  is  not  necessary  under  this  clause  that  the  increased 
risk  should  have  caused  or  contributed  to  the  loss,3  still  it  is  necessary  that 
the  increase  be  of  a  substantial  and  somewhat  permanent  character.3  More- 
over, the  clause  is  considered  with  reference  to  the  character  of  the  insured 
property  and  the  purposes  for  which  it  is  used,  and  the  condition  is  adapted 
to  real  rather  than  to  personal  property.4 

Must  Be  Within  Knowledge  and  Control  of  Assured.  —  Under  the  usual  form  of  policy 
it  is  avoided  only  by  an  increase  of  risk  by  any  means  within  the  knowledge  or 
control  of  the  insured,  and  therefore  such  an  increase,  if  unknown  to  him  5  or 
not  within  his  control,6  is  not  fatal.  Where,  however,  the  policy  contains  no 
such  qualification  it  may  be  avoided  by  acts  which  are  committed  without  the 
knowledge  or  consent  of  the  insured.7 

Option  to  Terminate  Policy  on  Notice  for  Acts  Unknown  to  Insured.  —  A  clause  authoriz- 
ing the  insurer  to  terminate  the  policy  upon  an  increase  of  risk  upon  notice 


1.  Whether  Risk  Increased  a  Question  of  Fact 
for  Jury — United  States.  —  Hardman  v.  Fire- 
men's Ins.  Co.,  20  Fed.  Rep.  594;  Albion  Lead 
Works  v.  Williamsburg  City  F.  Ins.  Co.,  2 
Fed.  Rep.  479. 

Connecticut.  —  Lockwood  v.  Middlesex  Mut. 
Assur.  Co.,  47  Conn.  553,  11  Ins.  L.  J.  40. 

Delaware.  —  Hoffeckerw.  New  Castle  County 
Mut.  Ins.  Co.,  5  Houst.  (Del.)  101. 

Illinois.  —  North  British,  etc.,  Ins.  Co.  v. 
Steiger,  124  111.  81;  Schmidt  v.  Peoria  M.  &  F. 
Ins.  Co.,  41  111.  298;  German-American  Ins. 
Co.  v.  Steiger,  109  111.  254. 

Indiana. — Germania  F.  Ins.  Co.  v.  Deck- 
ard,  3  Ind.  App.  361. 

Iowa.  —  Russell  v.  Cedar  Rapids  Ins.  Co., 
71  Iowa  69;  Crittenden  v.  Springfield  F.  & 
M.  Ins.  Co.,  85  Iowa  652,  39  Am.  St.  Rep. 
321. 

Maine.  —  White  v.  Phoenix  Ins.  Co.,  83  Me. 
279. 

Massachusetts.  —  Curry  v.  Commonwealth 
Ins.  Co.,  10  Pick.  (Mass.)  535,  20  Am.  Dec. 
547;  Jones  Mfg.  Co.  v.  Manufacturers'  Mut. 
F.  Ins.  Co.,  8  Cush.  (Mass.)  82,  54  Am.  Dec. 
742;  Gamwell  7/.  Merchants',  etc.,  Mut.  F.  Ins. 
Co.,  12  Cush.  (Mass.)  167;  Rice  v.  Tower,  I 
Gray  (Mass.)  426;  Lyman  v.  State  Mut.  F. 
Ins.  Co.,  14  Allen  (Mass.)  329;  Luce  v.  Dor- 
chester Mut.  F.  Ins.  Co.,  105  Mass.  297,  7  Am. 
Rep.  522. 

Missouri.  —  Northrup  v.  Mississippi  Valley 
Ins.  Co.,  47  Mo.  435. 

New  Jersey.  —  Robinson  v.  Mercer  County 
Mut.  F.  Ins.  Co.,  27  N.  J.  L.  134,  4  Bennett  F. 
Ins.  Cas.  277. 

Neiv  York. — Smith  v.  Mechanics',  etc.,  F. 
Ins.  Co.,  32  N.  Y.  399;  Le  Roy  v.  Park  F.  Ins. 
Co.,  39  N.  Y.  56;  Williams  v.  People  s  F.  Ins. 
Co.,  57  N.  Y.  274;  Cornish  v.  Farm  Buildings 
F.  Ins.  Co.,  74  N.  Y.  295;  Driscoll  v.  The  Ger- 
man-American Ins.  Co.,  74  Hun  (N.  Y.)  153; 
Jones  v.  Fireman's  Fund  Ins.  Co.,  51  N.  Y. 
318;  Grant  v.  Howard  Ins.  Co.,  5  Hill  (N.  Y.) 
10;  New  York  v.  Exchange  F.  Ins.  Co.,  9  Bosw. 
(N.  Y.)  424. 

Ohio.  —  Harris  v.  Protection  Ins.  Co., 
Wright  (Ohio)  548. 
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Pennsylvania.  —  Farmers  Mut.  F.  Ins.  Co. 
v.  Moyer,  97  Pa.  St.  441;  Franklin  F.  Ins.  Co. 
v.  Gruver,  100  Pa.  St.  266;  Long  v.  Beeber, 
106  Pa.  St.  466,  51  Am.  Rep.  532;  Manheim 
Mut.  F.  Ins.  Co.  v.  Thompson,  (Pa.  1885)  1 
Cent.  Rep.  332;  Girard  F.  &  M.  Ins.  Co.  v. 
Stephenson,  37  Pa.  St.  293,  78  Am.  Dec.  423. 

Canada.  —  Peck  v.  Phoenix  Mut.  Ins.  Co.,  45 
U.  C.  Q.  B.  620;  Becker  v.  Ball,  18  U.  C.  Q. 
B.  192;  Date  v.  Gore  Dist.  Mut.  Ins.  Co., 
15  U.  C.  C.  P.  175.  Compare  Reid  v.  Gore 
Dist.  Mut.  F.  Ins.  Co.,  n  U.  C.  Q.  B.  345. 

2.  Increase  Need  Not  Cause  Loss.  —  Martin  v. 
Capital  Ins.  Co.,  85  Iowa  643,  the  court  say- 
ing: "  The  instructions  [complained  of]  an- 
nounce the  doctrine  that  the  unauthorized  and 
illegal  use,  in  order  to  avoid  the  policy,  must 
not  only  increase  the  risk  or  hazard,  but  must 
also  have  caused  or  contributed  to  the  loss. 
We  do  not  understand  this  to  be  the  law.  If 
the  unauthorized  use  of  the  building  increases 
the  risk,  it  is  entirely  immaterial  as  to  whether 
or  not  such  use  caused  or  contributed  to  the 
loss."  Citing  Stout  v.  City  F.  Ins.  Co.,  12 
Iowa  371;  Kyte  v.  Commercial  Union  Assur. 
Co.,  149  Mass.  116. 

3.  Must  Be  of  Substantial  Character.  —  West- 
chester F.  Ins.  Co.  v.  Foster,  90  111.  121.  hold- 
ing that  an  occasional  day's  work  by  a 
carpenter  in  a  part  of  the  insured  house  would 
not  avoid  the  policy,  though  it  contained  a 
clause  forbidding  the  use  of  the  premises  for 
any  trade  or  business.  See  also  Leggett  v. 
yEtna  Ins.  Co.,  10  Rich.  L.  (S.  Car.)  202. 

4.  Intended  for  Buildings. —  Holbrook  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  25  Minn.  229. 

5.  Increase  Without  Insured's  Knowledge  Not 
Fatal.  —  Waggonick  v.  Westchester  F.  Ins. 
Co.,  34  111.  App.  629;  Lebanon  Mut.  Ins.  Co. 
v.  Losh,  42  Leg.  Int.  (Pa.)  416;  Rife  v.  Leba- 
non Mut.  Ins.  Co.,  115  Pa.  St.  530. 

6.  Increase  by  Means  Not  Within  Insured's  Con- 
trol.—  Breuner  v.  Liverpool,  etc.,  Ins.  Co.,  51 
Cal.  101,  21  Am.  Rep.  703;  Heneker  r.  Brit- 
ish American  Assur.  Co.,  14  U.  C.  C.  P.  57. 

7.  Insured's  Knowledge  or  Ability  to  Prevent 
Immaterial,  if  Clause  Unqualified.  —  Long  v. 
Beeber,  106  Pa.  St.  466,  51  Am.  Rep.  532. 
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and  return  of  the  unearned  premium  was  held  to  apply  only  to  such  increase 
by  the  acts  of  third  persons  over  which  the  insured  had  no  control.1 

(c)  What  Is  Not  an  Increase  of  Bisk.  —  While,  as  already  stated,  the  courts  now 
as  a  rule  decline  to  say  what  will  as  a  matter  of  law  constitute  an  increase  of 
risk,  they  have  not  infrequently  declared  that  certain  acts  or  conditions  are 
not  such. 

Vacancy  and  Nontenancy.  —  Thus  it  has  been  held  that  the  vacancy  or  non- 
tenancy  of  the  premises  will  not  of  itself  constitute  a  breach  of  this  clause.2 

Other  illustrations.  —  So  the  risk  is  not  increased  per  se  by  a  mere  change  of 
tenants,3  nor  by  the  temporary  cessation  of  a  factory,4  nor  by  the  removal  of 
the  chattels  of  the  insured  from  one  of  the  buildings,5  nor  by  repairs  and 
alterations,6  nor  even  by  additions  and  adjacent  buildings  not  causing  the  loss,7 
nor  by  using  a  planer  in  a  sawmill,8  nor  by  building  an  oven  on  the  premises, * 
nor  by  the  commencement  of  foreclosure  proceedings,10  nor  by  the  levy  of  an 


1.  Insurer  Authorized  to  Terminate  Policy  on 
Increase  of  Risk,  etc.  —  Williams  v.  People's  F. 
Ins.  Co.,  57  N.  Y.  274,  the  court,  after  setting 
out  the  clauses  of  the  policy,  saying:  "  It  is 
as  though  the  insurer  had  said  to  the  insured: 
'  Your  own  acts,  whether  they  be  misrepresen- 
tation or  concealment  at  the  inception  of  the 
contract  or  subsequent  conduct,  of  such  a  kind 
as  in  any  manner  to  increase  the  risk,  shall 
render  the  contract  void.  Such  shall  not  be 
the  effect  of  the  acts  of  third  persons  over 
whom  you  have  no  control.  Still  we  shall  re- 
serve the  option  as  to  certain  acts,  such  as 
change  of  occupation  by  the  owner  of  the 
premises  in  which  your  goods  are  situated,  or 
the  use  of  adjoining  premises,  in  a  manner  to 
increase  the  risk,  to  terminate  the  insurance 
on  the  equitable  principle  of  refunding  the 
portion  of  the  premium  not  yet  earned.'  "  See 
also  Allen  v.  Massasoit  Ins.  Co.,  99  Mass.  160. 

2.  Vacancy  Not  Per  Se  Increase  —  Connecticut. 
—  Lockwood  v.  Middlesex  Mut.  Assur.  Co.,  47 
Conn.  553,  11  Ins.  L.  J.  40. 

Maine. — Joyce  v.  Maine  Ins.  Co.,  45  Me. 
168,  71  Am.  Dec.  536. 

Massachusetts.  —  Luce  v.  Dorchester  Mut.  F. 
Ins.  Co.,  105  Mass.  297,  7  Am.  Rep.  522. 

Michigan.  —  Residence  F.  Ins.  Co.  v.  Han- 
nawold,  37  Mich.  103;  Becker  v.  Farmers' 
Mut.  F.  Ins.  Co.,  48  Mich.  610. 

Mississippi.  —  Liverpool,  etc.,  Ins.  Co.  v. 
McGuire,  52  Miss.  227. 

New  York.  —  Herrman  v.  Merchants'  Ins. 
Co.,  81  N.  Y.  184,  37  Am.  Rep.  488. 

Ohio.  —  Moody  v.  Amazon  Ins.  Co.,  52  Ohio 
St.  12. 

Rhode  Island.  —  Gilliat  v.  Pawtucket  Mut. 
F.  Ins.  Co.,  8  R.  I.  282. 

Tennessee.  —  Planter's  Ins.  Co.  v.  Sorrels,  1 
Baxt.  (Tenn.)  352,  25  Am.  Rep.  780. 

Virginia.  —  Georgia  Home  Ins.  Co.  v.  Kin- 
nier,  28  Gratt.  (Va.)  88,  6  Ins.  L.  J.  497. 

Ontario.  —  Gould  v.  British  America  Assur. 
Co.,  27  U.  C.  Q.  B  473- 

3.  Change  of  Tenants.  —  Gates  v.  Madison 
County  Mut.  Ins.  Co.,  5  N.  Y.  469,  55  Am. 
Dec.  360. 

4.  Temporary  Cessation  of  Factory.  —  Brighton 
Mfg.  Co.  v.  Reading  F.  Ins.  Co.,  33  Fed.  Rep. 
233. 

5.  Removal  of  Chattels.  —  Plinsky  v.  Ger- 
mania  F.  &  M.  Ins.  Co.,  32  Fed.  Rep.  47- 

6.  Repairs  and  Alterations,  —  Washington  F. 
Ins.  Co.  v.  Davison,  30  Md.  92;  Townsend  v. 


Northwestern  Ins.  Co.,  18  N.  Y.  168.  Com- 
pare O'Niel  v.  Buffalo  F.  Ins.  Co.,  3  N.  Y.  122. 

7.  Additions  and  Adjacent  Buildings.  —  Meyer 
v.  Queen  Ins.  Co.,  41- La.  Ann.  1000;  Robin- 
son v.  Mercer  County  Mut.  F.  Ins.  Co.,  27  N. 
J.  L.  134;  Washington  F.  Ins.  Co.  v.  Davison, 
30  Md.  92;  Jolly  v.  Baltimore  Equitable  Soc, 
1  Har.  &  G.  (Md.)  295,  18  Am.  Dec.  288;  Ne- 
braska, etc.,  Ins.  Co.  v.  Christiensen,  29  Neb. 
572;  Stokes  v.  Cox,  1  H.  &  N.  533. 

8.  Using  Planer  in  Sawmill. —  Whitney  v.. 
Black  River  Ins.  Co.,  72  N.  Y.  117,  28  Am. 
Rep.  116.  Here  the  occasional  use  of  a  planer 
already  in  the  mill  was  claimed  as  an  increase 
of  the  risk,  but  it  was  held  that"  the  covenant 
only  prohibits  a  new  and  different  use  of  the 
property  from  that  to  which  it  was  applied 
when  the  policy  was  issued,  by  which  the  risk, 
is  increased;  "  and  it  was  held  not  material 
that  the  company  did  not  know  that  the  planer 
was  used  when  the  policy  was  issued. 

Running  Factory  Overtime.  —  In  North  Ber- 
wick Co.  v.  New  England  F.  &  M.  Ins.  Co.,  52 
Me.  336,  there  were  two  policies  issued  by  the 
defendant  to  the  plaintiff:  one  on  merchandise 
in  the  "  storehouse,"  containing  a  provision 
against  increase  of  risk;  the  other  on  a  fac- 
tory and  other  buildings  (not  including  the 
storehouse)  and  machinery  standing  about 
eighty  feet  from  the  storehouse.  The  policy 
on  the  storehouse  contained  no  limitation  as  to 
the  hours  during  which  the  factory  might 
operate;  the  other  policy  contained  such  a 
limitation,  which  was  afterwards  removed- 
with  the  company's  permission.  It  was  held 
that  the  two  policies  were  distinct,  and  that 
there  was  no  increase  of  risk  within  the  mean- 
ing of  the  "  storehouse  "  policy  by  running 
the  factory  day  and  night,  for  the  plaintiffs 
were  under  no  restriction  by  the  terms  of  that 
policy  as  to  the  time  they  might  run  their  mill. 

9.  Building  Oven.  —  Naughter  v.  Ottawa 
Agricultural  Ins.  Co.,  43  U.  C.  Q.  B.  121. 
Here  there  was  evidence  to  show  that  the  risk 
was  not  increased,  and  the  insurer's  agent  had 
power  to  cancel  the  policy,  which  he  did  not 
exercise  though  aware  of  the  building  of  the 
oven. 

10.  Foreclosure  Proceedings  Not  an  Increase  of 
Risk  Per  Se.  —  Phenix  Ins.  Co.  v.  The  Union 
Mut.  L.  Ins.  Co.,  101  Ind.  392,  the  court  say- 
ing: "  While  it  is  true  that  such  foreclosure 
proceedings  might  ultimately,  after  a  litigation 
more  or  less  protracted,  lead  to  a  change  of 
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■execution,1  nor  by  the  illegal  use  of  liquors  thereon,*  nor  by  lighting  with 
gasoline.3  Even  though  the  risk  be  increased  in  one  direction,  if  it  be  also 
diminished  in  another  and  as  a  whole  improved,  there  is  no  breach.4  But 
this  is  of  course  purely  a  question  of  fact. 

(d)  Waiver.  — ■  Like  the  other  clauses  of  the  fire  policy,  this  may  be  waived 
by  issuing  the  policy  with  knowledge  of  conditions  which  increase  the  risk.5 
Where  the  policy  requires  a  notice  of  the  increased  risk,  and  this  is  given,  but 
the  insurer  takes  no  action,  it  will  also  be  deemed  to  have  waived  the  con- 
dition.6 Where  it  is  provided  that  the  policy  shall  be  avoided  by  the  increase 
of  risk  with  the  consent  of  the  insured,  and  such  an  increase  takes  place, 
it  is  immaterial  that  another  clause  authorizes  the  insurer  to  elect  to  terminate 
the  policy  with  notice,  where  the  increase  is  not  known  to  the  insured.7 

b.  Specific  Acts  and  Uses  Prohibited  — (i)  Alterations,  Repairs,  and 
Additions  —  (a)  in  General.  —  It  has  been  shown  by  the  foregoing  discussion 
that  the  attempt  to  reach  particular  acts  by  the  general  clause  prohibiting 
increase  of  risk  has  usually  been  unsuccessful.  Recognizing  this,  the  insurer 
has  sought  to  effect  the  same  purpose  by  specifying  the  particular  modes  of 
increased  risk  which  it  was  sought  to  guard  against.  Among  these  are  the 
alteration  and  repair  of,  and  additions  to,  the  insured  premises.  It  has  been 
shown  that  the  general  clause  prohibiting  increase  of  risk  does  not  cover 
these.8 

Early  Policy  —  No  Express  Prohibition.  —  This  clause,  like  the  clause  against  increase 
of  risk  itself,  was  first  sought  to  be  reached  through  a  promissory  warranty; 
but  the  courts  held  that  a  mere  alteration  of  the  premises  without  increase  of 
risk  would  not  in  itself  avoid  the  policy.9  It  was  further  declared  that  in  the 
absence  of  an  express  clause  the  insured  was  privileged  to  make  ordinary 
repairs  in  any  reasonably  safe  manner.10 

Express  Clause  Forbidding  Alterations,  etc.  —  Such  a  construction  of  the  policy  led 
at  last  to  the  insertion  of  a  clause  forbidding  alterations,  repairs,  or  additions 
without  consent  of  the  company.  The  clause  is,  of  course,  valid  and  enforce- 
able,11 and  it  is  not  necessary  that  the  loss  occur  as  a  result  of  such  prohibited 

ownership  of  the  premises  insured,  yet  it  is  hazard,  I  did  not   think   the   risk  was  in- 

equally  true  that  the  mere  commencement  of  creased." 

such  proceedings  cannot  be  regarded  in  any  5.  Waiver. —  People's  Ins.  Co.  v.  Spencer,  53 

sense  as  tantamount  to  or  the  equivalent  of  Pa.  St.  353,  91  Am.  Dec.  217;   Lattomus  v. 

the  'change  of  ownership'  mentioned  in  the  Farmers'  Mut.  F.  Ins.  Co.,  3  Houst.  (Del.)  404. 

mortgage  clause.    *    *    *    The  courts  can-  Compare  Com.   v.  Hide,   etc.,  Ins.  Co.,  112 

not  assume  that  the  mere  commencement  of  Mass.  136,  17  Am.  Rep.  72;  and  see  Dewees 

the  foreclosure  proceedings,  of  itself,  increased  v.  Manhattan  Ins.  Co.,  35  N.  J.  L.  366,  where 

the  hazard  of  the  risk  in  the  case  before  us  to  the  contrary  doctrine  is  applied, 

such  an  extent  as  would,  in  the  absence  of  notice  6.  Joyce  'v.  Maine  Ins.  Co.,  45  Me.  168,71 

or  consent,  avoid  the  contract  of  insurance."  Am.  Dec.  536.    But  this  rule  does  not  apply 

1.  Levy  of  Execution.  —  Collins  v.  London  where  the  notice  is  not  given.  Lomas  v.  Brit- 
Assur.  Corp.,  165  Pa.  St.  298;  Rice  v.  Tower,  ish  America  Assur.  Co.,  22  U.  C.  Q.  B.  310. 

i  Gray  (Mass.)  426;   Niagara  F.  Ins.  Co.  v.  7.  Increase  with  Consent  of  Insured  Absolutely 

Miller,  120  Pa.  St.  504.  Terminating  Policy.  —  Allen  v.  Massasoit  Ins. 

2.  Illegal  Use  of  Liquors.  —  Martin  v.  Capital  Co.,  99  Mass.  160. 

Ins.  Co.,  85  Iowa  643;    Nebraska,  etc.,  Ins.  8.  See  supra,  this  section,  Increase  of  Risk  cr 

Co.  :\  Christiensen,  29  Neb.  572.  Hazard—  What  Is  Not  an  Increase  of  Risk. 

3.  Lighting  with  Gasoline.  —  Mutual  F.  Ins.  9.  In  Absence  of  Special  Clause,  Alteration 
Co.  v.  Coatesville  Shoe  Factory,  80  Pa.  St.  407.  Without  Increase  of  Risk  No  Forfeiture.  —  Baxen- 

4.  Increase  in  One  Direction  Offset  in  Another.  dale  v.  Harvey,  4  H.  &  N.  445;  Stetson  v. 
—  Esch  v.  Home  Ins.  Co.,  78  Iowa  334,  16  Massachusetts  Mut.  F.  Ins.  Co.,  4  Mass.  330, 
Am.  St.  Rep.  443.    The  provision  in  the  policy  3  Am.  Dec.  217. 

was  against  the  increase  of  risk.   The  premises  10.  First  Congregational  Church  v.  Holyoke 

were  changed  from  a  restaurant  to  a  wagon  Mut.  F.  Ins.  Co.,  158  Mass.  475,  35  Am.  St. 

and  paint  shop.    An  expert  underwriter  testi-  Rep.  508,  holding  that  the  use  of  a  naphtha 

tied  that  he  did  not  think  the  change  increased  torch  for  the  purpose  of  removing  paint  would 

the  risk  enough  to  increase  the  rate.    The  not  avoid  the  policy  in  the  absence  of  a  specific 

place,  said  he,  "  was  kept  as  a  low  dive  be-  stipulation  to  that  effect. 

fore.  I  think  the  risk  was  improved.  With-  11,  Clause  Prohibiting  Alteration  Valid  and  En- 
out  regard  to  moral  hazard,  a  wagon  and  paint  forceable  —  United  States.  —  Imperial  F.  Ins. 
shop  is  a  greater  risk;  but  because  of  a  moral  Co.  v.  Coos  County,  151  U.  S.  452. 
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acts  in  order  that  the  policy  be  avoided.1 

Alterations  to  Be  at  Bisk  of  Insured  —  Option  to  Terminate.  —  Where,  however,  the 
clause  merely  provides  that  alterations  and  repairs  must  be  at  the  risk  of  the 
insured,  the  policy  is  not  thereby  per  se  avoided ;  2  and  where  it  was  merely 
made  optional  with  the  company  to  terminate  the  policy  upon  the  erection  of 
additional  buildings,  it  was  held  that  the  contract  was  not  ipso  facto  avoided 
by  such  erection  although  the  policy  further  provided  for  forfeiture  upon  any 
change  material  to  the  risk.3 

(b)  Application  of  the  Clause.  —  The  prohibition  of  ..alterations  and  repairs  with- 
out notice  is  not  as  a  rule  taken  literally,  nor  is  the  insured  thereby  prevented 
from  making  such  repairs  as  are  necessary  and  incidental  to  the  use  of  his 
property.*  And  where  the  use  of  lights  is  necessary  in  making  authorized 
repairs  in  a  mill,  such  use  is  not  affected  by  another  clause  forbidding  "mova- 
ble open  lights."  *  Where  the  clause  forbade  the  increase  of  risk  by  the  erec- 
tion of  a  "contiguous"  building  it  was  held  not  to  be  broken  by  the  construction 
of  one  at  a  distance  of  twenty-five  feet.6  Where  a  building  mentioned  in  the 
policy  and  adjacent  to  the  one  covered  thereby  is  destroyed  by  fire,  the 
insurer  may  rebuild,  and  the  fact  that  a  fire  originating  in  the  new  building 
afterwards  destroys  the  one  insured  will  not  prevent  recovery.7 

(c)  Knowledge  and  Control  of  the  Insured.  —  Unless  the  policy  restricts  the  for- 
bidden uses  to  such  as  are  made  with  the  knowledge  and  control  of  the  insured. 


Iowa.  —  Davis  v.  Western  Home  Ins.  Co., 
81  Iowa  496,  25  Am.  St.  Rep.  509. 

Maryland.  —  Howell  v.  Baltimore  Equitable 
Soc,  16  Md.  377. 

Massachusetts.  —  Lyman  v.  State  Mut.  F. 
Ins.  Co.,  14  Allen  (Mass.)  329.  Compare  Mer- 
riam  v.  Middlesex  Mut.  F.  Ins.  Co.,  21  Pick. 
(Mass.)  162,  32  Am.  Dec.  252. 

Minnesota.  —  Frost's  Detroit  Lumber,  etc.. 
Works  v.  Millers',  etc.,  Mut.  Ins.  Co.,  37 
Minn.  300,  5  Am.  St.  Rep.  846. 

Missouri.  —  Kern  v.  South  St.  Louis  Mut. 
Ins.  Co.,  40  Mo.  20. 

New  York.  —  Mack  v.  Rochester  German 
Ins.  Co.,  106  N.  Y.  560. 

Canada.  —  Morrison  v.  London  F.  Ins.  Co.,  6 
Manitoba  L.  Rep.  225. 

1.  Loss  Need  Not  Besult  from  Acts  Prohibited. 

—  Howell  v.  Baltimore  Equitable  Soc,  :6  Md. 
377;  Imperial  F.  Ins.  Co.  v.  Coos  County,  151 
U.  S.  452. 

2.  Alterations  to  Be  at  Insured's  Bisk.  —  Girard 
F.  &  M.  Ins.  Co.  v.  Stephenson,  37  Pa.  St.  293, 
78  Am.  Dec.  423. 

3.  Giving  Insurer  Option  to  Avoid  for  Altera- 
tions.—  Commercial  Ins.  Co.  v.  Mehlman,  48 
111.  313,  95  Am.  Dec.  543. 

4.  Necessary  and  Incidental  Bepairs  Permitted. 

—  James  v.  Lycoming  Ins.  Co.,  4  Cliff.  (U.  S.) 
272,  the  court  saying:  "  Owners  of  property 
must  have  the  right  to  repair  defects  which 
render  the  property  untenantable,  or  which 
expose  it  to  the  danger  of  destruction  from  fire 
or  flood,  else  the  inevitable  effect  of  a  policy 
of  insurance  would  be,  where  defects  of  the 
kind  happen  or  become  known,  to  render 
the  property  comparatively  valueless,  and  of 
course  to  deprive  the  owner  of  the  due  and 
customary  use  and  enjoyment  of  the  prop- 
erty." It  was  declared  that  the  condition,  if 
construed  to  exclude  all  right  of  making  such 
repairs,  would  be  void  as  repugnant  to  the 
nature  and  purpose  of  the  contract  as  ex- 
pressed both  in  the  written  and  printed  words 
of  the  policy.    See  to  the  same  effect  Franklin 
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F.  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102,  11 
Am.  Rep.  469;  Ottawa,  etc.,  Forwarding  Co. 
v.  Liverpool,  etc.,  Ins.  Co.,  28  U.  C,  Q.  B. 
518.  Compare  Delonguemare  v.  Tradesmen's 
Ins.  Co.,  2  Hall  (N.  Y.)  629;  Troy  F.  Ins.  Co. 
v.  Carpenter,  4  Wis.  20. 

5.  Use  of  Lights  in  Making  Bepairs.  —  Au  Sable 
Lumber  Co.  v.  Detroit  Manufacturers'  Mut.  F. 
Ins.  Co.,  89  Mich.  407.  Here  the  policy  gave 
permission  to  make  necessary  repairs,  and  to 
use  refined  kerosene  (which  was  used  in  a 
torch)  for  lights.  The  use  of  the  torchlight  in 
making  the  repairs  was  necessary.  It  was 
held  that  the  permission  to  make  repairs  must 
be  deemed  to  include  the  right  to  do  whatever 
was  usual  and  necessary  in  the  course  of  such 
repairs;  and  that  the  agreement  not  to  use 
open  movable  lights  must  be  construed  to  re- 
late only  to  the  general  and  ordinary  use  of 
lights  in  and  about  the  mill. 

6.  Contiguous  Building.  —  Olson  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  35  Minn.  432,  59  Am.  Rep. 
333,  the  court  saying:  "  The  term  [contigu- 
ous] must  be  given  its  proper  definition  and 
meaning,  as  commonlv  received  and  under- 
stood. *  *  *  We  cannot  hold  that  a  build- 
ing twenty-five  or  any  particular  number  of 
feet  from  a  detached  dwelling  is  contiguous  to 
it."  See  further  sub  voce  Contiguous,  vol.  7, 
pp.  79,  80,  note. 

7.  Bebuilding  of  Adjacent  Building.  —  In 
Young  v.  Washington  County  Mut.  Ins.  Co., 
14  Barb.  (N.  Y.)  545,  the  policy  described  a 
store  belonging  to  the  insured,  situated  near 
the  insured  building.  The  store  was  destroyed 
by  fire,  and  the  insured  proceeded  to  erect  a 
new  one  in  its  place.  The  building  insured 
was  burned  down  by  fire  communicated  from 
the  new  store  which  was  in  course  of  erection. 
The  insured  was  guilty  of  no  negligence,  and 
used  reasonable  care  in  rebuilding.  It  was 
held  that  the  act  of  rebuilding  the  store  did 
not  affect  the  plaintiff's  right  to  recover  upon 
the  policy,  that  act  being  lawful  and  not  for- 
bidden by  any  clause  in  the  policy. 

Volume  XIII. 


Prohibitions  and  Exceptions. 


FIRE  INSURANCE.        Hazardous  Use  and  Occupation. 


the  fact  that  they  were  effected  by  another  will  not  relieve  him.1  But  where, 
as  is  now  generally  the  case,  such  a  restriction  is  made,  the  policy  will  not  be 
forfeited  because  of  another's  acts  not  known  to  or  controlled  by  the  insured  ;  * 
and  where  the  changes  were  made  by  a  tenant  it  is  incumbent  upon  the  insurer 
to  prove  affirmatively  that  they  were  made  with  the  consent  of  the  owner.* 
So  where  the  grantor  of  the  insured,  after  sale  and  conveyance  to  the  latter, 
and  without  his  consent,  made  repairs  on  the  premises,  the  policy  was  held 
to  be  unaffected  thereby.4 

(d)  Permission  and  Waiver.  —  Permission  to  make  repairs  and  alterations  is  usually 
provided  for  by  the  policies  and  granted  by  the  insurer,  but  such  permission, 
like  the  clause  itself,  must  be  given  a  reasonable  construction,  and  will  not 
authorize  changes  that  would  materially  increase  the  risk.5  Thus,  under  a 
permit  authorizing  "necessary  alterations  and  repairs,"  the  insured  is  not  jus- 
tified in  materially  enlarging  the  building,6  nor  in  constructing  a  new  building 
at  a  considerable  distance  from  the  one  insured.7  Permission  for  "incidental 
repairs"  was  held  to  include  the  construction  of  new  sidings  after  extensive 
improvements  previously  authorized  had  been  completed.8  Where  "altera- 
tions, additions,  and  repairs  to  building  and  machinery"  were  permitted,  it 
was  held  that  the  insured  might  remove  a  sprinkler  equipment  from  the  mill 
machinery  for  the  purpose  of  replacing  it  by  a  new  one.9 

Waiver.  —  It  has  been  held  in  Pennsylvania  that  notice  to  an  insurance  agent 
of  the  erection  of  a  steam  engine  upon  the  premises  could  not  be  proven  by 
evidence  of  conversations  with  third  parties  in  which  that  fact  was  mentioned, 
and  that  mere  knowledge  on  the  part  of  the  agent  without  notice  to  him  would 
not  bind  the  company.10 

(2)  Keeping  Inflammable  and  Extra-combustible  Materials  —  (a)  What  Are 
Included  in  the  Prohibition  —  aa.  Petroleum  and  Its  Products  —  (aa)  Generally.  —  The 
modern  fire  policy  always  enumerates  a  class  of  inflammable  articles  which  are 
either  entirely  prohibited  from  being  kept  on  the  insured  premises  or  are 
allowed  there  only  with  express  permission  and  usually  upon  the  payment  of  a 
higher  premium.  Prominent  among  these,  though  not  always  mentioned  by  the 
name  "petroleum,"  are  petroleum  and  its  products.11  The  well-known  ignita- 

1.  Breach  by  Third  Party.  —  Cole  v.  Germania  6.  Enlargement  of  Building.  —  Frost's  Detroit 
F.  Ins.  Co.,  99  N.  Y.  36;  Diehl  v.  Adams  Lumber,  etc.,  Works  v.  Miller's,  etc.,  Mut.  Ins. 
County  Mut.  Ins.  Co.,  58  Pa.  St.  443,  98  Am.      Co.,  37  Minn.  300,  5  Am.  St.  Rep.  846. 

Dec.  302,  the  court  saying:    "That  the  erec-  7.  Constructing  New  Building. —  Peoria  Sugar 

tion  was  by  a  tenant  was  no  excuse  if  it  was  Refining  Co.  v.  People's  F.  Ins.  Co.,  24  Fed. 

violative  of  any  covenants  in  the  policy.    The  Rep.  773,  52  Conn.  581. 

possession  was  that  of  the  insured,  if  it  was  8.  "Incidental    Repairs."  —  Rann    v.  Home 

by  his  tenant.    The  lessor,  the  plaintiff  in  this  Ins.  Co.,  59  N.  Y.  387.    In  this  case,  by  the 

case,  continued  to  be  the  insured  party,  and  terms  of  the  policy,  five  days  were  allowed  the 

the  covenants  which  he  entered  into  in  becom-  insured  in  each  year  for  "  incidental  repairs, 

ing  insured  remained,  whether  he  occupied  without  notice  or  indorsement."    The  insured 

personally  or  by  tenant."  procured  a  special  carpenter's  and  mechanic's 

2.  Clause  Preventing  Forfeiture  for  Others' Acts.  risk  for  two  months,  under  which  extensive 
—  Merrill  v.  Insurance  Co.  of  North  America,  repairs  and  changes  were  made.  After  the 
23  Fed.  Rep.  245;  Breckinridge  v.  American  special  privilege  granted  by  this  permit  had 
Cent.  Ins.  Co.,  87  Mo.  62;  Padelford  v.  Provi-  expired,  and  work  under  the  permit  had  been 
dence  Mut.  F.  Ins.  Co.,  3  R.  I.  102,  67  Am.  suspended  for  some  two  weeks,  the  insured 
Dec.  496.  commenced  the  further  repair  of  the  house  by 

3.  Insurer  Must  Prove  that  Tenant  Acted  with  putting  on  new  sidings  in  place  of  the  old, 
Authority.  —  Merrill  v.  Insurance  Co.  of  North  which  had  become  decayed  and  dilapidated. 
America,  23  Fed.  Rep.  245,  the  court  saying:  Three  days  after  this  work  was  begun  the 
"  The  tenant  could  make  general  changes  and  building  was  destroyed  by  a  fire.  It  was  held 
repairs  or  improvements  which  did  not  en-  that  the  policy  was  not  forfeited,  and  that  the 
hance  the  risk;  and  in  order  to  defeat  a  recov-  work  being  done  was  permitted  by  the  clause 
ery  the  defendant  must  affirmatively  prove  as  to  incidental  repairs. 

that  these  changes,  which  the  evidence  shows  9.  Replacement  of  Machinery. —  Firemen's  Ins. 

did  increase  the  hazard,  were  made  by  the  Co.  v.  Appleton  Paper,  etc.,  Co.,  161  111.  9. 

consent  of  the  owner  or  his  agent."  10.  Waiver. — Sykes  v.  Perry  County  Mut.  F. 

4.  Breckinridge  v.  American  Cent.  Ins.  Co.,  Ins.  Co.,  34  Pa.  St.  79. 

87  Mo.  62.  11.  Petroleum  and  Its  Products.  —  In  Grand 

5.  Permission  to  Repair.  —  Crane  v.  City  Ins.  Rapids  Hydraulic  Co.  v.  American  F.  Ins. 
Co.,  3  Fed.  Rep.  558.  Co.,  93  Mich.  396,  the  provisions  of  the  policy 
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ble  character  of  these  substances  renders  provisions  of  this  kind  eminently  rea- 
sonable and  wise,  and  the  courts  are  as  a  rule  inclined  to  enforce  them.1 
Sometimes  the  provision  is  so  worded  as  to  apply  only  in  case  the  loss  has 
been  caused  by  the  use  of  such  substances.3  But  the  policies  now  in  use  make 
the  mere  keeping  of  the  prohibited  article  a  ground  of  forfeiture  without  regard 
to  the  results,  and  under  these  all  evidence  as  to  the  origin  of  the  fire  is 
irrelevant.3 

(66)  What  It  Includes.  —  Such  a  clause  relating  to  petroleum  and  its  products 
includes  a  reduced  oil  less  inflammable  than  that*"  in  ordinary  use.4  Kerosene 
has  also  been  held  to  be  included  under  an  exception  of  "rock  and  earth  oil,"  5 
but  not  within  the  phrase  "refined  coal  or  earth  oils."  6  Where  the  insured 
in  the  application  agreed  to  use  only  lard  and  sperm  oil  in  lubrication  in  the 
insured  mill,  it  was  nevertheless  held  that  the  mixing  of  these  with  a  product 
of  petroleum  would  not  avoid  the  policy.7 

(cc)  Gasoline.  —  The  prohibition  of  petroleum  has  been  held  to  include  gaso- 
line as  a  product  of  that  oil,  though  not  mentioned  in  terms.8  But  the  fact 
that  the  insured  is  forbidden  to  use  gasoline  for  lighting  will  not  render  the 
policy  void  by  reason  of  the  use  of  gas  made  from  gasoline,9  nor  is  such 
lighting  a  devotion  of  the  building  to  "a  more  hazardous  business."  10 

(dd)  Camphene.  —  The  prohibition  of  the  use  of  camphene  for  lighting  purposes 
is  valid,  and  its  nonobservance  avoids  the  policy.11    But  when  such  a  prohi- 


in  regard  to  this  class  of  articles  were  set  out. 
It  provided  that  "  this  entire  policy  *  *  * 
shall  be  void  if  *  *  *  there  be  kept,  used, 
or  allowed  on  the  above-described  premises 
*  *  *  petroleum,  or  any  of  its  products,  of 
greater  inflammability  than  kerosene  oil  of  the 
United  Stales  standard."  This  is  one  of  the 
latest  forms  of  policies.  Formerly  the  same 
result  was  sought  to  be  reached  by  means  of  a 
promissory  warranty.  Richards  v.  Protection 
Ins.  Co.,  30  Me.  273.  Compare  Mead  v.  North- 
western Ins.  Co.,  7  N.  Y.  530. 

1.  Gunther  v.  Liverpool,  etc.,  Ins.  Co.,  134 
U.  S.  iro,  34  Fed.  Rep.  501;  Reeve  v.  Phoenix 
Ins.  Co.,  23  La.  Ann.  2ig. 

2.  Provision  Applicable  Only  When  Loss  Caused 
by  Such  Substance.  — Jones  v.  Howard  Ins.  Co., 
117  N.  Y.  103. 

3.  Keeping  Prohibited  Article  Forfeiture  Per  Se. 
—  Turnbull  v.  Home  F.  Ins.  Co.,  83  Md.  312; 
Pennsylvania  F.  Ins.  Co.  v.  Faires,  13  Tex. 
Civ.  App.  nr. 

4.  Reduced  Oils  Included  in  Prohibition.  — 
"  The  reduced  oil  used,  under  the  testimony, 
came  within  the  products  of  petroleum  ex- 
pressly excepted  from  the  prohibitions  con- 
tained in  the  policy.  The  use  being  excepted, 
the  usual  and  ordinary  methods  of  such  use 
were  included  in  the  exception."  Grand 
Rapids  Hydraulic  Co.  v.  American  F.  Ins. 
Co.,  93  Mich.  396. 

5.  "  Rock  and  Earth  Oil  "  Includes  Kerosene.  — 
Buchanan  v.  Exchange  F.  Ins.  Co.,  61  N.  Y.  26. 

6.  "Refined  Coal  or  Earth  Oils."  — An  insur- 
ance policy  prohibited  the  use  of  "  naphtha, 
benzine  or  benzole,  chemical,  crude  or  refined 
coal  or  earth  oils."  It  was  held  that  the  pol- 
icy was  not  rendered  void  by  the  use  of  kero- 
sene for  lighting  purposes.  It  was  considered 
that  "  refined  coal  or  earth  oils  "  were  to  be 
construed  with  reference  to  the  object  and 
purpose  of  the  condition,  which  was  to  de- 
crease the  danger  of  loss  by  prohibiting  the 
keeping  or  use  of  highly  inflammable  sub- 
stances, such  as  naphtha,  benzine,  or  benzole; 


291 


that  applying  this  principle  and  the  maxim 
noscitur  a  sociis,  the  words  "  refined  coal  or 
earth  oils  "  should  be  construed  to  mean  only 
those  articles  or  substances  which  were  in- 
cluded in  such  general  description  and  which 
were  also  highly  inflammable,  and  therefore 
as  dangerous  as  those  specifically  named, 
Morse  v.  Buffalo  F.  &  M.  Ins.  Co.,  30  Wis. 
534,  11  Am.  Rep.  587.  But  see  Kings  County 
F.  Ins.  Co.  v.  Svvigert,  11  111.  App.  590. 

7.  Mixing  Petroleum  with  Substances  for  Lubri- 
cating Machinery. — ■  Copp  v.  German  American 
Ins.  Co.,  51  Wis.  637,  the  court  saying:  "A 
trifling  departure  from  the  letter  of  the  condi- 
tion —  a  mere  technical  breach,  or  probably  an 
accidental  or  involuntary  failure  to  peiform 
the  condition,  not  sanctioned  by  or  known  to 
the  insured,  which  does  not  increase  the  risk 

—  would  not  be  held  to  defeat  the  policy. 
*  *  *  In  the  case  before  us,  we  are  clearly 
of  the  opinion  that  if  the  insured,  in  the  usual 
course  of  business,  ordered  lard  and  sperm  oil 
for  lubricating  purposes,  and  believed  they 
obtained  and  were  using  what  they  ordered, 
and  if  the  oil  they  used  contained  lard  and 
sperm  oil,  and  (although  compounded  with  a 
product  of  petroleum)  was  equally  as  good  and 
safe  as  pure  lard  and  sperm  oil,  there  is  no 
substantial  breach  of  the  condition  concerning 
lubricators." 

8.  Gasoline  Included  in  Petroleum.  —  Kings 
County  F.  Ins.  Co.  v.  Swigert,  11  111.  App, 
590,  the  court  saying:  "  We  are  inclined  to 
the  opinion  that  the  prohibition  against  keep- 
ing petroleum  on  the  premises  was,  ex  yi 
termini,  a  prohibition  against  keeping  this, 
the  most  dangerous  of  the  several  oils  of  which 
that  substance  is  composed." 

9.  Gas  Made  from  Gasoline  Used  for  Lighting. 

—  Arkell  v.  Commerce  Ins.  Co.,  69  N.  Y.  191, 
25  Am.  Rep.  168. 

10.  Mutual  F.  Ins.  Co.  v.  Coatesville  Shoe 
Factory,  80  Pa.  St.  4<~>7- 

11.  Camphene. — Westfall  v.  Hudson  River  F. 
Ins.  Co.,  12  N.  Y.  289;  Stettiner  v.  Granite  Ins. 
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bition  includes  also  burning  fluid  it  is  not  violated  by  the  use  of  an  illumi- 
nating fluid  unlike  camphene.1 

bb.  Gunpowder.  —  A  clause  forbidding  the  use  or  keeping  of  gunpowder  on 
the  premises  is  not  broken  by  the  keeping  of  fireworks;  2  nor  does  the  storing 
of  gunpowder  on  the  premises  constitute  a  defense  under  a  contract  which 
merely  provides  that  "  gunpowder  is  not  insurable  unless  by  special  agree- 
ment." 3  Where  gunpowder  is  enumerated  as  among  the  articles  requiring  a 
special  premium,  but  by  another  clause  the  keeping  of  a  certain  amount  of 
gunpowder  is  permitted,  the  latter  clause  prevails;4  and  notwithstanding  a 
statute  limiting  the  amount  of  gunpowder  which  may  be  kept  on  the  premises, 
the  parties  may  stipulate  for  permitting  a  less  amount.5  So  the  clause  has 
been  held  inapplicable  to  a  merchant  keeping  gunpowder  in  stock.6 

cc.  Other  Inflammables  —  (aa)  Naphtha.  — The  prohibition  of  naphtha  is  valid, 
and  the  insurance  terminates  upon  a  substantial  use  of  that  article  upon  the 
premises.7    But  it  seems  that  naphtha  is  not  included  under  "  burning  fluid."  8 

(bb)  Dynamite.  — -  Where  the  policy  prohibits  the  keeping  of  nitroglycerine 
near  the  insured  building,  the  keeping  of  dynamite  or  giant  powder  will 
avoid  it.9 

(cc)  Saltpetre.  —  A  clause  which  forbade  the  keeping  of  saltpetre  without  the 
written  consent  of  the  insurer  was  held  to  avoid  the  policy  where  that  article 
was  kept,  though  for  the  purpose  of  sale.10 

(dd)  Ashes. — The  prohibition  of  the  keeping  of  ashes  is  valid  and  enforce- 
able; 11  and  where  the  insurer  stipulated  for  exemption  "  if  ashes  are  allowed 
to  remain  in  wood,"  a  deposit  of  them  in  a  barrel  by  an  agent  of  the  insured 
was  held  to  avoid  the  policy.12 

(b)  What  Constitutes  Keeping  and  Using  — ■  aa.  In  General. — As  a  rule  the  clause  now 
under  consideration  applies  to  a  permanent  keeping  of  the  prohibited  articles,13 
and  is  therefore  not  broken  by  a  deposit  which  is  merely  temporary  or  casual  14 

but  Permitting  Certain  Amount  to  Be  Kept.  — 

Bowman  v.  Pacific  Ins.  Co.,  27  Mo.  152. 

5.  Stipulation  Controlling  Statute.  —  Parsons 
v.  Queen's  Ins.  Co.,  2  Ont.  Rep.  45. 

6.  Merchant  Keeping  Gunpowder  in  Stock-  — 

Leggett  v.  y£tna  Ins.  Co.,  10  Rich.  L.  (S.  Car.) 
202. 

7.  Naphtha.  —  Wheeler  v.  Traders'  Ins.  Co., 
62  N.  H.  327. 

8.  Putnam  v.  Commonwealth  Ins.  Co.,  18 
Blatchf.  (U.  S.)  368,  4  Fed.  Rep.  753. 

9.  Dynamite  Included  in  Nitroglycerine.  — 
Sperry  v.  Springfield  F.  &  M.  Ins.  Co.,  26  Fed. 
Rep.  234. 

10.  Saltpetre.— Commercial  Ins.  Co.  v.  Mehl- 
man,  48  111.  313,  95  Am.  Dec.  543. 

11.  Ashes. — Billings  v.  Tolland  County  Mut. 
F.  Ins.  Co.,  20  Conn.  139. 

12.  Worcester  v.  Worcester  Mut.  F.  Ins.  Co., 
9  Gray  (Mass.)  27. 

13.  First  Congregational  Church  v.  Holyoke 
Mut.  F.  Ins.  Co.,  158  Mass.  475,  35  Am.  St. 
Rep.  508;  La  Force  v.  Williams  City  F.  Ins. 
Co.,  43  Mo.  App.  <;i8. 

14.  Casual  Deposit  Not  a  Keeping.  —  Hynds  v. 
Schenectady  County  Mut.  Ins.  Co.,  11  N.  Y. 
554,  the  court  saying:  "  It  is  not  enough,  ac- 
cording to  this  phraseology,  that  hazardous 
articles  are  upon  the  premises.  They  must  be 
there  for  the  purpose  of  being  stored  or  kept; 
and  the  premises  must  be  appropriately  ap- 
plied or  used  to  effect  that  purpose.  This  is 
the  definition  that  has  been  settled  by  repeated 
decisions  in  reference  to  the  word  '  storing 
and  there  is  no  reason  why  it  should  not  be 
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Co.,  5  Duer  (N.  Y.)  594.  See  also  Camphene, 
vol.  5,  p.  109. 

1.  Burning  Fluid.  —  Wheeler  v.  American 
Cent.  Ins.  Co.,  6  Mo.  App.  235;  Putnam  v. 
Commonwealth  Ins.  Co.,  18  Blatchf.  (U.  S.) 
368,  4  Fed.  Rep.  753.  See  also  sub  voce  Burn- 
ing Fluid,  vol.  5,  p.  70.  But  in  Campbell  v. 
Charter  Oak  F.  &  M.  Ins.  Co..  10  Allen  (Mass.) 
213,  the  policy  was  held  to  have  been  avoided 
by  the  use  of  burning  fluid,  without  further  in- 
quiry as  to  the  specific  meaning  of  that  phrase. 

2.  Fireworks  Not  Gunpowder.  —  Tischler  v. 
California  Farmers'  Mut.  F.  Ins.  Co.,  66  Cal. 
178. 

3.  Duncan  v.  Sun  F.  Ins.  Co.,  6  Wend.  (N. 
Y.)  488,  22  Am.  Dec.  539.  The  words  quoted 
in  the  text  were  contained  in  certain  proposals 
annexed  to  the  policy  at  the  end  of  a  clause 
entitled  "  Extra  Hazardous."  Chief  Justice 
Savage,  delivering  the  opinion,  said:  "  My 
inference  from  the  manner  in  which  the  clause 
relating  to  gunpowder  is  printed,  and  from  the 
fact  it  is  not  treated  as  a  distinct  head  or  class 
in  this  stipulation  in  the  policy,  is  that  it  was 
considered  extra  hazardous,  but  not  to  be  in- 
sured under  that  class  at  the  rate  of  the  other 
articles;  and  therefore  to  be  excluded  from 
any  estimate  of  loss,  unless  specifically  in- 
sured. My  conclusion  is  that  the  plaintiff  had 
a  right,  by  the  terms  of  the  policy,  to  put  gun- 
powder in  his  buildings  insured;  but  in  case 
of  loss  by  fire,  he  is  not  entitled  to  compensa- 
tion for  such  gunpowder,  not  having  insured 
it  by  special  agreement." 

4.  Bequiring  Special  Premium  for  Gunpowder, 
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or  accidental,1  as  for  the  purpose  of  medicine  2  or  cleaning  machinery.3 

An  Earlier  Form  of  this  clause  made  it  operative  only  so  long  as  the  prohibited 
articles  were  kept  on  the  premises  ;  4  but  this  is  now  obsolete. 

storing  Prohibited.  —  Where  the  policy  prohibits  the  storing  of  certain  articles 
it  is  not°broken  by  keeping  them  for  sale,5  nor  by  having  them  on  hand  in 
small  quantities  for  individual  consumption,  as  in  the  case  of  lubricating  oils  6 
or  gasoline  for  domestic  purposes7  as  for  cleaning  clothes  8  or  cooking.9 

"Allowed"  on  the  Premises.  —  Where  the  policy  provided  that  it  should  be  void 
if  gasoline  was  used  or  "allowed  "  on  the  premises,  it  meant  "allowed  to  be 
kept,"  and  the  condition  was  not  broken  by  merely  permitting  gasoline  to  be 
transported  within  the  insured  building.10 

bb.  Prohibited  Articles  Incidental  to  Trade  or  Business.  —  An  important  excep- 
tion to  the  applicability  of  this  clause  occurs  where  the  prohibited  articles  are 
incident  and  necessary  to  the  trade  or  business  conducted  by  the  insured. 

{ad)  Manufacturing  Establishments.  —  Thus  by  insuring  a  silver-plating  company 
upon  its  tools, 11  a  sign  and  carriage  painter,12  a  watchmaker,13  a  wagonmaker,1* 


applied  to'  keeping,'  a  word  of  more  extensive 
signification,  undoubtedly,  but  which,  in  this 
connection,  seems  to  demand  a  continued 
occupation  of  the  whole  or  a  part  of  the  prem- 
ises insured,  in  pursuance  of  a  design  for  that 
specified  purpose." 

In  Farmers',  etc.,  Ins.  Co.  v.  Simmons,  30 
Pa.  St.  299,  it  was  held  that  a  casual  use  of 
camphene  or  friction  matches  by  workmen 
employed  in  the  building  contrary  to  the 
orders  of  the  insured  was  not  within  the  pro- 
hibition of  the  policy.  Compare  Maryland  F. 
Ins.  Co.  v.  Whiteford,  31  Md.  219,  1  Am. 
Rep.  45,  where  it  was  held  that  a  temporary 
deposit  of  benzine  in  barrels  was  not  a 
"  keeping."  T  „ 

1.  Accidental  Deposit.  —  State  Ins.  Co.  v. 
Hughes,  10  Lea  (Tenn.)  461. 

2.  Use  for  Medicinal  Purposes  Not  Prohibited. — 
Williams  v.  Fireman's  Fund  Ins.  Co.,  54  N. 
Y.  569,  13  Am.  Rep.  620,  the  court  saying: 
"  It  is  very  clear  that  when  the  policy  was 
written  no  one  understood  that  the  keeping  of 
petroleum  oil  for  merely  medicinal  purposes 
would  render  void  the  obligation  of  the  de- 
fendant. The  provision  against  '  storing  or 
keeping'  was  obviously  aimed  at  storing  or 
keeping  in  a  mercantile  sense,  in  considerable 
quantities,  with  a  view  to  commercial  traffic. 
It  was  not  intended  to  forbid  its  use  as  a 
medicine." 

3.  For  Cleaning  Machinery.  —  Mears  v.  Hum- 
boldt Ins.  Co.,  92  Pa.  St.  15,  37  Am.  Rep.  647. 
The  policy  used  the  words  "  keep  or  have.' 
The  court  said:  "  While  the  words  are  used 
in  the  disjunctive,  they  are  evidently  synony- 
mous, and  signify  to  retain  in  possession.  It 
would  be  straining  a  point  to  say  that  bring- 
ing a  prohibited  article  upon  the  premises 
upon  a  single  occasion,  and  for  the  sole  pur- 
pose of  cleaning  machinery,  was  keeping  or 
having  it  there  within  the  meaning  of  the  pol- 
icy. *  *  *  The  can  of  benzine  used  for 
the  purpose  above  stated  was  not  kept  on  the 
insured  premises  during  the  period  of  its  use, 
but  was  stored  in  a  bonded  warehouse,  fifty 
or  sixty  feet  distant." 

4.  Early  Clause  Suspending  Policy  While  Pro- 
hibited Articles  Kept.  —  Putnam  v.  Common- 
wealth Ins.  Co.,  18  Blatchf.  (U.  S.)  368,  4  Fed. 
Rep.  753:  Phcenix  Ins.  Co.  v.  Lawrence,  4 
Mete.  (Ky.)  9,  81  Am.  Dec.  521. 
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5.  Keeping  for  Sale  Not  a  "  Storing."  —  Phce- 
nix Ins.  Co.  v.  Taylor,  5  Minn.  492. 

6.  Keeping  Small  Quantities  for  Use.  —  Mitchell 
v.  London  Assur.  Co.,  15  Ont.  App.  262. 

7.  Reaper  City  Ins.  Co.  ■v.  Jones,  62  111.  458.. 
And  see  cases  cited  in  the  two  succeeding 
notes. 

8.  Gasoline,  etc.,  Used  for  Cleaning  Clothes. — La. 

Force  v.  Williams  City  F.  Ins.  Co.,  43  Mo. 
App.  518.  See  also  American  Cent.  Ins.  Co. 
v.  Green,  16  Tex.  Civ.  App.  531.  In  White  v. 
Royal  Ins.  Co.,  149  N.  Y.  485,  it  was  held  that 
the  insured,  who  in  his  proofs  of  loss  had 
stated  that  the  fire  was  caused  by  the  upset- 
ting of  benzine  used  by  his  wife  in  cleaning 
clothes,  was  not  estopped  from  afterwards 
showing  that  he  had  been  misinformed  and. 
that  no  benzine  had  in  fact  been  used. 

9.  Use  for  Cooking.  —  American  Cent.  Ins. 
Co.  v.  Green,  16  Tex.  Civ.  App.  531. 

10.  Gasoline  "  Allowed"  on  Premises.— In  Lon- 
don, etc.,  F.  Ins.  Co.  v.  Fischer,  92  Fed.  Rep, 
500,  the  court  construed  the  word  "  allowed  " 
to  mean  "  allowed  to  be  kept  or  used." 

11.  See  Crosby  v.  Franklin  Ins.  Co.,  5  Gray 
(Mass.)  504. 

12.  Sign  and  Carriage  Painter.  —  In  Fraim  v. 
National  F.  Ins.  Co.,  170  Pa.  St.  151,  the  policy- 
was  to  be  void  if  gasoline  was  used  on  the 
premises,  "  any  usage  or  custom  of  trade  or 
manufacture  to  the  contrary  notwithstanding." 
This  was  held  not  to  preclude  the  use  of  gaso- 
line in  the  business,  it  being  so  used  at  the 
date  of  the  policy,  and  necessary  therein;  also 
that  such  use  need  not  be  an  absolute  necessity, 
but  that  it  is  sufficient  if  ordinarily  so  used. 

And  so  it  was  held  as  to  benzine  being  kept 
where  the  shop  of  a  sign  and  carriage  painter 
was  insured  and  benzine  was  shown  to  be 
necessarily  and  ordinarily  used  in  such  shops, 
though  its  keeping  was  prohibited.  The  ben- 
zine was  insured.  Mascoit  v.  Granite  State 
F.  Ins.  Co.,  68  Vt.  253. 

13.  Watchmaker.  —  Benzine  used  in  a  lamp 
being  shown  to  be  a  part  of  a  watchmaker's- 
materials,  it  was  said  by  the  court  that, 
though  its  use  was  prohibited,  it  was  a  part  of 
the  stock  and  was  insured,  and  consequently 
the  policy  was  not  avoided  by  its  use.  Marifc 
v.  Connecticut  F.  Ins.  Co.,  95  Ga.  604. 

14.  Wagon  Maker.  —  Archer  v.  Merchants  , 
etc.,  Ins.  Co.,  43  Mo.  434. 
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a  photographer, ■  the  owner  of  a  patent-leather  factory  »  or  of  a  printing 
house*  a  clock  factory*  a  flouring  mill,*  a  paper  mill/or  a  rustic-Sol 
manufactory,    the  company  agrees  to  indemnify  the  inured  again  t 
of  all  materials  conveniently  and  usually  employed  in  the  prosecution  of  such 
business,  even  though  they  may  belong  to  the  proscribed  class 

Furniture  Factory.  _  So  the  use  of  so  much  benzine  as  is  reasonably  necessary 
to  operate  a  furniture  factory  will  not  avoid  a  policy  thereon  though  such 
policy  prohibits  the  keeping  or  allowing  of  benzine  on  the  premises  * 

(bb)  Mercantile  Establishments.  —  So  notwithstanding  the  policy  contains  a  clause 
CS^mSJ  °f  P°Wuder'  saItP^."e,  firework^,  ol  ^t^Zl 

inflammable  materials  •  yet  if  they  are  usually  kept  as  a  part  of  the  stock™ 
trade,  or  are  used 1  in  the  prosecution  of  the  business  named,  they  are  covered 
by  the  policy,  and  their  use  does   not,  according  to  the  weight  of  authority 
work  its  forfeiture  by  reason  of  the  prohibitory  clause. "    Thus  a  policy  upon 

to  it,  whether  newly  introduced  or  not-  and 
where  any  use  of  the  premises  requiring  fire 
heat  was  prohibited,  and  the  business  of  "  kiln- 
drying  corn  meal,"  which  required  fire  heat 
was  conducted,  and  it  was  shown  that  this  was 
a  part  of  the  business  of  a  flouring  mill,  such 
use  was  held  to  have  been  contemplated  and 
permissible.  Merchants,  etc..  Ins  Co  v 
Washington  Mut.  Ins.  Co.,  I  Handy  (Ohio) 
181,  affirmed  I  Handy  (Ohio)  408.  See  also  C 
Ohio  St.  481.  3 

6.  Paper  Mill.  —  Prohibited  use   of  inflam- 
mable oils  in  a  paper  mill  does  not  forbid  their 
use  for  lighting  purposes.    Buchanan  v.  Ex- 
change F.  Ins.  Co.,  6i  N.  Y.  26  2  Ins  L  T 
457-  ■    •  ■>■ 

7.  Viele  v.  Germania  Ins.  Co.,  26  Iowa  o  06 
Am.  Dec.  83. 

8.  Benzine  in  Furniture  Factory.  —  Davis  v 
Pioneer  Furniture  Co.,  (Wis.  1899)  78  N.  W 
Rep.  596;  Faust  v.  American  F.  Ins.  Co  01 
Wis.  158.  * 

9.  For  the  form  of  this  clause  in  the  new 
standard  fire  policy  see  Clement's  Fire  Ins 
Dig.,  p.  92. 

10.  Explosives  May  Be  Kept  as  Part  of  Stock  — 

United  States.  —  Plinsky  0.  Germania  F  &  M 
Ins.  Co.,  32  Fed.  Rep.  47,  i7  Ins.  L.  j.  272: 
Stout  v.  Commercial  Union  Assur.  Co  12 
Fed.  Rep.  554,  11  Ins.  L.J.  688,  11  Biss.  (U  S  ) 
309;  Phoenix  Ins.  Co.  v.  Slaughter,  12  Wall 
(U.  S.)  404. 

California.  —  Yoch  v.  Home  Mut  Ins  Co 
in  Cal.  503.  '' 
Georgia.  —  Maril  v.  Connecticut  F.  Ins.  Co. 
95  Ga.  604. 

Kentucky.  —  Kenton  Ins.  Co.  v.  Downs  co 
Ky.  236,  19  Ins.  L.  J.  923. 

Maine.  —  Moore  v.  Protection  Ins.  Co  20 
Me.  97,  48  Am.  Dec.  514.  " 

Maryland.  —  Carlin  v.  Western  Assur.  Co., 
57  Md.  515,  40  Am.  Rep.  440,  12  Ins.  L,  j  388* 
Massachusetts.  —  Whitmarsh  v.  Conway  F 
Ins.  Co.,  16  Gray  (Mass.)  359. 

Minnesota.  —  Phoenix  Ins.  Co.  v    Taylor  <; 
Minn.  492.  ' 

Missouri.  —  Renshaw  v.  Missouri  State  Mut 
F.  &  M  Ins  Co.,  103  Mo.  595;  Barnard  v. 
National  F.  Ins.  Co.,  27  Mo.  App.  26-  Archer 
v.  Merchants',  etc.,  Ins.  Co.,  43  Mo.  434 

New  York.  —  Pindar  v.  Kings  County  F 
Ins.  Co.,  36  N.  Y.  648,  93  Am.  Dec.  544- 
Steinbach  v.  La  Fayette  F.  Ins.  Co.,  54  N  Y 
90;  Hall  v.  Insurance  Co.  of  North  America* 
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1.  Photographer.  —  Reliance  was  placed  upon 
the  case  of  Harper  v.  Albany  Ins.  Co.,  17  N. 
Y.  194.  where  camphene  was  shown  to  be  a 
necessity  in  the  printing  of  books.  Hall  v. 
Insurance  Co.  of  North  America,  58  N  Y  202 
17  Am.  Rep.  255.  '   v  ' 

2.  Leather  Factory.  —  Citizens'    Ins.   Co.  v 
McLaughlin,  53  Pa.  St.  485. 

But  where  a  policy  was  issued  upon  "  manu- 
factured barrels  and  materials  for  same,"  it 
was  held  that,  there  being  no  proof,  and  ben- 
zine  being  prohibited,  it  was  not  included,  and 
the  insurance  company  could  not  be  presumed 
to  have  knowledge  that  it  was  used  in  painting 
the  barrels.  McFarland  v.  Peabody  Ins.  Co 
6  W.  Va.  425. 

A  policy  contained  the  clause:  "  Neither 
will  the  company  be  responsible  for  loss  or 
damage  by  explosion,  except  for  such  loss 
or  damage  as  shall  arise  from  explosion  by 
gas."  The  insured  carried  on  the  business  of 
extracting  oil  from  shoddy,  and  in  the  process 
of  that  business  an  inflammable  and  explosive 
vapor  developed,  which  caught  fire,  igniting 
other  property.  It  afterwards  exploded  and 
caused  a  further  fire,  besides  doing  damage 
by  the  explosion.  It  was  held  that  the  word 
"gas"  in  the  policy  meant  ordinary  illumi- 
nating coal  gas.  Stanley  v.  Western  Ins.  Co.. 
L.  R.  3  Exch.  71. 

3.  Camphene    in    Printing    Establishment.  — 
Harper  v.  City  Ins.  Co.,  1  Bosw.  (N.  Y.)  520. 

4.  Clock  Factory.  —  Insurance  upon  a  stock 
in  trade  as  a  manufacturer  of  brass  clock 
works  is  a  license  to  keep  and  use  all  such 
articles  as  are  necessary  and  are  ordinarily 
employed  in  that  manufacture,  including  alco- 
hol and  turpentine,  though  the  keeping  and 
use  of  the  articles  are  prohibited  bv  the  policy. 
Bryant  v.  Poughkeepsie  Mut.  Ins.  Co.  17  n' 
Y.  200,  2r  Barb.  (N.  Y.)  154.  See  also  Steinl 
bach  v.  La  Fayette  F.  Ins.  Co.,  54  N.  Y.  90. 
Contra,  Steinbach  v.  Relief  F.  Ins  Co  ii 
Wall.  (U.  S.)  183.  '       "  J 

In  Carlin  v.  Western  Assur.  Co.,  57  Md. 
515.  40  Am.  Rep.  440,  12  Ins.  L.  J.  388,  it  was 
held  that  had  it  appeared  that  the  oil  was  on 
the  premises,  the  keeping  of  it,  if  shown  to  be 
for  lubricating  purposes,  would  not  have  been 
a  violation  of  the  policy. 

5.  Flouring  Mill.  —  Assuming  the  risk  on  a 
steam  flouring  mill  involves  the  assumption  of 
those  things  fairly  and  properly  connected 
with  such  business,  as  a  part  of  or  pertaining 
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a  stock  of  goods  "usually  kept  in  country  stores,"  1  a  "general  retail  store,  » 
a  crrocery  3  or  a  drug  store,4  or  one  upon  a  stock  of  "fancy  goods,  toys,  and 
other  articles,"  5  or  upon  stock  "usually  kept  for  sale  in  confectionery  stores 
or  in  a  dry-goods  store,7  or  one  on  a  stock  of  "fancy  goods    and  Yankee 
notions  "8  will  usually  cover  such  articles  as  turpentine,  powder,  gasoline, 


c8  N  Y.  292,  17  Am.  Rep.  255;  Harpar  v.  City 
Ins.  Co.,  1  Bosw.  (N.  Y.)  520;  Bryant  v. 
Poughkeepsie  Mut.  Ins.  Co.,  17  N.  Y.  200; 
Buchanan  v.  Exchange  F.  Ins.  Co.,  61  N.  Y. 
26,  2  Ins.  L.  J.  457-  „         .„  , 

North  Carolina.  —  Collins  v.  Farmville  Ins., 
etc.,  Co.,  79  N.  Car.  279,  28  Am.  Rep.  322. 

Ohio.  —  Merchants,  etc.,  Ins.  Co.  v.  Wash- 
ington Mut.  Ins.  Co.,  1  Handy  (Ohio)  181. 

Pennsylvania.  —  Pittsburgh  Ins.  Co.  v. 
Frazee,  107  Pa.  St.  521,  14  Ins.  L.  J.  512; 
Fraim  v.  National  F.  Ins.  Co.,  170  Pa.  St.  151; 
Citizens'  Ins.  Co.  v.  McLaughlin,  53  Pa.  St. 
485.  See  also  People's  Ins.  Co.  v.  Spencer,  53 
Pa.  St.  353,  91  Am.  Dec.  217. 

South  Carolina.  —  Leggett  v.  .(Etna  Ins.  Co., 
10  Rich.  L.  (S.  Car.)  202. 

Vermont.  —  Mascott  v.  Granite  State  F.  Ins. 
Co.,  68  Vt.  253. 

Virginia.  —  Portsmouth  Ins.  Co.  v.  Bnnck- 
ley,  (Va.)  2  Ins.  L.  J.  842. 

1.  "  Goods  Usually  Kept  in  Country  Stores,"  or 
words  to  that  effect,  include  turpentine  and 
powder  where  the  evidence  shows  that  they 
are  usually  kepi  in  such  stores,  though  they 
are  denominated  extra-hazardous  and  their 
keeping  is  prohibited  in  the  printed  portion  of 
the  policy.  Pindar  v.  Kings  County  F.  Ins. 
Co.,  36  N.  Y.  648,  93  Am.  Dec.  544;  Whit- 
marsh  v.  Conway  F.  Ins.  Co.,  16  Gray  (Mass.) 
359;  Pittsburgh  Ins.  Co.  v.  Frazee,  107  Pa.  St. 
521,  14  Ins.  L.  J.  512;  Kenton  Ins.  Co.  v. 
Downs,  90  Ky.  236,  19  Ins.  L.  J.  923;  Yoch  v. 
Home  Mut.  Ins.  Co.,  111  Cal.  503.  See  also 
Barnard  v.  National  F.  Ins.  Co.,  27  Mo.  App.  26. 

Limitation  on  Quantity.  —  But  where  gun- 
powder was  prohibited  in  the  printed  clause, 
and  another  printed  clause  permitted  a  certain 
specific  amount  to  be  kept  for  sale,  evidence 
was  not  admitted  to  show  a  custom  of  country 
stores  to  keep  more  than  the  quantity  speci- 
fied. Pittsburgh  Ins.  Co.  v.  Frazee,  107  Pa. 
St.  521,  14  Ins.  L.  J.  512. 

Bags  in  Policy  on  Goods  Usually  Kept  in  Coun- 
try Store.  —  In  a  suit  upon  a  policy  insuring 
all  goods  usually  kept  in  a  country  store,  with 
a  provision  against  rags,  evidence  was  ad- 
mitted to  show  that  clean  rags  were  a  part  of 
such  stock.  The  case  turned  principally  on 
the  point  that  only  oily  rags  and  waste  were 
prohibited.  Elliott  v.  Hamilton  Mut.  Ins. 
Co.,  13  Gray  (Mass.)  139.  But  see  Macomber 
v.  Howard  F.  Ins.  Co.,  7  Gray  (Mass.)  257. 

2.  General  Retail  Store.  —  Phoenix  Ins.  Co.  v. 
•Taylor,  5  Minn.  492. 

3.  Gasoline  Kept  for  Sale  in  Reasonable  Quanti- 
ties in  a  Grocery  Store  will  not  work  a  forfeit- 
ure. Renshaw  v.  Missouri  State  Mut.  F.  & 
M.  Ins.  Co.,  103  Mo.  595. 

Nor  will  gunpowder.  Kenton  Ins.  Co.  v. 
Downs,  90  Ky.  236.  19  Ins.  L.  J.  923. 

Contra,  under  Special  Policy.  —  A  stock  of 
family  groceries  was  insured,  but  the  policy 
contained  an  inhibition  of  the  business  of 
retail  liquor,  and  also  this  further  clause: 
"  The  use  of  general  terms,  or  anything  less 


than  a  distinct,  specific  agreement,  clearly 
expressed,  and  indorsed  on  the  policy,  shall 
not  be  construed  as  a  waiver  of  any  printed  or 
written  condition  or  restriction  therein."  It 
was  held,  in  view  of  this  latter  provision,  that 
the  writteji  could  not  be  regarded  as  waiver  of 
the  printed  portion,  and  that  though  liquor 
was  a  part  of  a  stock  of  groceries,  its  keep- 
ing avoided  the  policy.  People's  Ins.  Co.  v. 
Kuhn,  12  Heisk.  (Tenn.)  515. 

Where  the  policy,  in  a  printed  provision, 
prohibited  the  kee'ping  of  gunpowder,  salt- 
petre, and  certain  other  hazardous  articles, 
without  a  written  consent,  and  such  consent 
was  given  10  keep  articles  usual  in  the  trade 
of  a  wholesale  grocer  and  also  to  keep  a  cer- 
tain quantity  of  gunpowder,  it  was  held  that 
the  policy  was  not  avoided  by  the  keeping  of 
saltpetre  in  such  quantities  as  was  usual  in  the 
business,  and  that  the  special  permit  to  keep 
gunDOwder  did  not,  Dy  implication,  exclude 
such  other  hazardous  articles  as  were  usually 
kept.  Stout  v.  Commercial  Union  Assur.  Co., 
11  Biss.  (U.  S.)  309,  12  Fed.  Rep.  554,  "  Ins. 
L.  J.  688. 

4.  Saltpetre  in  Drug  Store.  —  Collins  v.  Farm- 
ville Ins.,  etc.,  Co.,  79  N.  Car.  279,  8  Ins.  L. 
J  453  See  to  the  same  effect  Brown  v.  Kings 
County  F.  Ins.  Co.,  31  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  508. 

5.  Fireworks  in  Fancy  Goods,  etc.,  Shop.  — 
Steinbach  v.  La  Fayette  F.  Ins.  Co.,  54  N.  Y. 
90  But  compare  contra,  Steinbach  v.  Relief 
F.  Ins.  Co.,  13  Wall.  (U.  S.)  183,  where  the 
opposite  vie  w  was  taken  of  a  policy  containing 
the  same  terms,  the  court  saying  that  "  the 
policy  itself  requires  that  fireworks  shall  be 
especially  written  in  it."  They  are  extra  haz- 
ardous and  a  higher  rate  is  charged  for  them, 
and  they  are  not  covered  by  the  clause  "other 
articles  in  his  line  of  business." 

6.  Confectionery  Store. —  In  PI  in  sky  v.  Ger- 
mania  F.  &  M.  Ins.  Co.,  32  Fed.  Rep.  47,  17 
Ins.  L.  J.  272,  where  a  policy  upon  such  stock 
"  as  is  usually  kept  for  sale  in  confectionery 
stores  "  contained  a  prohibition  of  fireworks 
on  the  premises,  it  was  held  to  cover  them,  be- 
cause usually  kept  in  such  stores. 

7.  Dry-goods  Store.  —  Moore  v.  Protection 
Ins.  Co.,  29  Me  97,  48  Am.  Dec.  514,  where 
the  policy  contained  an  exception  if  the  risk 
should  be  increased  by  the  use  of  the  premises 
for  storing  hazardous  goods,  and  cotton  in 
bales  was  enumerated.  It  was  held  that  if 
cotton  in  bales  was  merely  kept  for  sale  as  a 
part  of  the  stock  of  dry  goods,  it  would  not 
violate  the  policy  unless  the  jury  should  find 
that  it  increased  the  risk,  and  that  such  a  keep- 
ing was  not  an  infraction  of  the  second  clause 
of  the  prohibition,  as  the  store  was  not  thereby 
appropriated  to  such  sale.  See  alsoGermania 
F.  Ins.  Co.  v.  Francis,  52  Miss.  463,  24  Am. 
Rep.  674.  _ 

8.  Fireworks  in  Stock  of  Fancy  Goods  and 
Yankee  Notions.  —  Barnum  v.  Merchants'  F. 
Ins.  Co.,  97  N.  Y.  188. 
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fireworks,  saltpetre,  or  cotton  in  bales,  when  they  are  shown  to  eonatlf,,* 
part  of  such  stocks  according  to  the  usual  custom  of  th ^Toc^ty  wWe 
insurance  is  effected,  though  such  articles  may  be  inhibited  in  the  or.n 1 
tPher  i^nce^  ^  th°Ugh  "  ^  ^  that  keepingToidl 

(<lf°m"\V"-  —  On  the  same  principle,  it  would  seem  that  a  housewife 
may  keep  on  hand  small  quantities  of  the  inhibited  article  *  n°usewife 

(dd)  Qualifications  —  There  are  some  cases  which  announce  a  rule  contrarv  tn 
he -  foregoing.  Thus  a  policy  upon  a  stock  of  meats  was  held  no^to  cover 
saltpetre,  and  its  keeping  was  deemed  sufficient  to  avoid  the  policy  under  I 
clause  prohibiting  it*  So  it  has  been  held  that  fireworks  were  no?w5hfn  J 
policy  upon  a  stock  of  family  groceries  etc  3  that-  r^lnrp/r  uf  VVItriln  a 
included  in  fireworks-  that^to^^ 

did  not  include  gunpowder;  and  that  a%olicy  on  a  grocery  stock  wil not 
cover  oils,  saltpetre,  sulphur,  and  matches,*  or  rags  *  7  * 

barrdfTn  the^h"  ^  Under  materials  for  manufacturing 

bands,  in  the  absence  of  proof.9    In  Pennsylvania  it  was  said  that  the  Vnrlr, 

ffli&*Iftd  artideS  ^  h™  «~n  the  r^t't^Ze 

Clause  Limiting  Use  of  Kerosene  for  Lighting.  -  Where  the  policy  excepted  liability 

he  d  th3?CCaS;°ned  by  thG  USC  ?f  ker°Sene  for  l[S^S  S  anyoutbuilding  it  was 
held  that  such  use  upon  a  single  occasion  would  avoid  the  policy,  if  "f  caused 


1.  See  Reaper  City  Ins.  Co.  v.  Jones,  62  111 
458;  La  Force  v.  Williams  City  F.  Ins.  Co  43 
Mo   App.  518.    And  see  supra,  this  section 
What  Constitutes  Keeping  and  Using,  the  para- 
graph Storing  Prohibited. 

2.  Policy  on  Meats  —  Keeping  Saltpetre.  — 
Commercial  Ins.  Co.  v.  Mehlman,  48  111.  318 
95  Am.  Dec.  543.  In  this  case  it  was  shown 
to  be  a  custom  of  meat  houses  to  keep  salt- 
petre to  be  used  in  preserving  meats.  The 
plaintiff  used  in  this  way  from  one  quarter  of 
a  pound  to  one  pound  per  month.  The  court 
said:  "Admitting  *  *  *  that  such  custom 
can  overrule  the  terms  of  the  policy,  the  proof 
goes  much  further  and  establishes  the  fact 
that  the  assured  kept  it  in  a  keg  on  sale,  as  an 
article  of  merchandise.  This  was  clearly  in 
the  face  of  the  policy  and  vitiated  it."  Compare 
Reaper  City  Ins.  Co.  v.  Jones,  62  111.  458. 

3.  Policy  on  Family  Groceries  —  Keeping  Fire- 
works. —  Georgia  Home  Ins.  Co.  v.  Jacobs,  56 
lex.  370.  There  was  no  effort  to  prove  in  this 
case  that  fireworks  were  usually  kept  in  such 
a  store,  and  being  excepted  they  would  not 
it  was  held,  be  included  by  the  court  by  con- 
struction. ' 

,vr4- Jones  v-  Firemen's  Fund  Ins.  Co.,  2  Daly 
(N.  Y.)  307.  ' 

5.  Gunpowder    Not    General  Merchandise.— 

Western  Assur.  Co.  v.  Rector,  85  Ky.  204  the 
court  saying:  "  Because  powder  is  usually 
kept  in  a  country  retail  store  it  is  maintained 
that  the  insured  has  the  implied  consent  of 
the  company  to  keep  and  sell  that  which  is 
expressly  forbidden  by  the  written  contract. 
Ine  fact  that  an  insurance  is  obtained  upon 
the  stock  of  merchandise,  and  that  powder  is 
usually  kept  and  sold  or  classed  with  the  arti- 
cles composing  this  merchandise,  will  not  au- 
thorize the  sale  of  powder  if  by  the  terms  of 
the  contract  it  is  prohibited,  and  the  policy 
declared  void  if  violated  in  that  particular. 
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*    *    *    In  the  Present  case  the  company  and 
the  insured  enumerated  all  the  articles  to  be 
insured  and  their  value.    First,  the  storeroom 
at  four  hundred  dollars;  stock  of  dry  goods 
eight  hundred  dollars;    hats  and  caps,  two 
hundred  and  fifty  dollars;  boots  and  shoes 
four  hundred  dollars;   hardware  and  queens- 
ware,  one  hundred  and  fifty  dollars;  amount- 
ing in  all  to  two  thbusand  dollars.    With  this 
specific  character  of  goods  and  wares  insured 
it  is  claimed  was  included  the  powder  that  in- 
stead of  being  insured,  forfeited  the  polic'v  if 
kept  and  sold."  ' 

6.  Policy  on  Hardware  —  Keeping  Gunpowder. 
—  Beer  v.  Forest  City  Mut.  Ins.  Co..  39  Ohio 
St.  109.  holding  that  a  policy  upon  a  general 
stock  of  hardware  and  agricultural  imple- 
ments providing  that  it  shall  be  void  if  the  as- 
sured shall  keep  gunpowder  or  petroleum 
does  not  admit  of  evidence  to  show  a  custom 
among  hardware  dealers  to  keep  the  articles 
as  a  part  of  their  stock. 

7.  Policy  on  Groceries  Held  Not  to  Cover  Oils, 
etc.  —  Whitmarsh  v.  Charter  Oak  F  Ins  Co 
2  Allen  (Mass.)  581.    The  court  held  it  impost 
si ble  to  say  that  a  general  description  of  the 
building  and  the  purpose  for  which  it  was  to 
be  used  would  allow  the  keeping  of  such  and 
further  said:    "  We  cannot  know  judicially 
in  the  absence  of  any  proof  or  agreement  of 
the  parties,  that  such  articles  as  oil,  sulphur 
and  matches  are  usually  or  properly  kept  in 
stores  occupied  for  the  sale  of  groceries  and 
provisions."    No  proof  was  offered  upon  the 
subject. 

8.  Macomber  v.  Howard  F.  Ins.  Co.,  7  Grav 
(Mass.)  257.  ' 

9.  McFarland  v.  Peabody  Ins.  Co   6  W  Va 
425. 

10.  Reason  for  Prohibitory  Clause.  —  Birming- 
ham F.  Ins.  Co.  v.  Kroegher,  83  Pa.  St.  64  24 
Am.  Rep.  147.  *'  * 

Volume  XIII. 


Prohibitions  and  Exceptions. 


FIRE  INSURANCE. 


Hazardous  Use  and  Occupation, 


a  loss.1  So,  although  the  policy  permitted  the  use  of  kerosene  for  light  in  a 
dwelling,  such  use  in  a  store,  one  room  of  which  was  occupied  as  a  lodging 
place,  was  held  to  be  fatal.2 

Prohibition  Confined  to  Insured  Buildings,  —  The  clause  prohibiting  the  keeping  or 
storing  of  dangerous  or  explosive  substances  on  the  insured  premises  cannot 
be  extended  to  include  articles  in  a  building  other  than  the  one  insured,3  nor 
to  prevent  the  depositing  of  them  on  the  ground  outside  the  building.4 

(c)  Questions  of  Evidence.  —  The  inflammable  character  of  the  prohibited  articles 
will  not,  as  a  rule,  be  judicially  noticed,  and  therefore  when  the  clause  is  framed 
in  general  terms  the  insurer  must  prove  affirmatively  that  the  articles  used  are 
within  its  terms.  Thus,  it  must  show  that  kerosene  is  a  refined  coal  or  earth 
oil,5  or  a  burning  fluid  or  chemical  oil,6  or  that  kerosene,7  gin,  turpentine,8 
or  benzine 9  is  in  fact  inflammable  within  the  meaning  of  the  prohibitory 
clause.  All  these  are  matters  not  only  requiring  evidence,  but  constituting 
questions  of  fact  for  the  jury.10 

(d)  Who  May  Violate  Clause.  —  The  avoidance  of  the  policy  by  keeping  pro- 
hibited articles  may  be  effected  not  only  by  the  insured,  but  also  by  his  agent 11 
or  lessee.1*  But  in  Pennsylvania  an  instruction  that  the.  use  must  be  by  the 
"authority,  express  or  implied,  of  the  insured,"  was  approved.13 

(e)  Permission  and  Waiver.  —  It  is  not  uncommon  for  the  insurer  to  grant  per- 
mission for  the  keeping  of  certain  articles  otherwise  prohibited,  but  the  fact 
that  the  keeping  of  such  substances  for  a  certain  period  is  not  prohibited  will 
not  of  itself  constitute  permission.14  Permission  for  the  use  of  gasoline  gas 
will  not  authorize  the  keeping  of  gasoline  or  benzine  for  any  other  purpose 
than  the  manufacture  of  such  gas;  15  and  if  the  prohibition  is  exceptionally 


1.  Loss  Occasioned  by  Use  of  Kerosene  for  Light- 
ing.—  Matson  v.  Farm  Buildings  Ins.  Co.,  73 
N.  Y.  310,  29  Am.  Rep.  149. 

2.  Cerf  v.  Home  Ins.  Co.,  44  Cal.  320,  13 
Am.  Rep.  165. 

3.  Prohibition  Not  Extended.  —  Sperry  v.  In- 
surance Co.  of  North  America,  22  Fed.  Rep. 
516;  Northwestern  Mut.  L.  Ins.  Co.  v.  Ger- 
mania  F.  Ins.  Co.,  40  Wis.  446. 

4.  Northwestern  Mut.  L.  Ins.  Co.  v.  Ger- 
mania  F.  Ins.  Co.,  40  Wis.  446. 

5.  Inflammable  Character  Must  Be  Shown.  — 
Bennett  v.  North  British,  etc.,  Ins.  Co.,  8  Daly 
(N.  Y.)  471. 

6.  Mark  v.  National  F.  Ins.  Co.,  24  Hun  (N. 
Y.)  565. 

7.  Kerosene.  —  Wood  v.  North  Western  Ins. 
Co.,  46  N.  Y.  421. 

8.  Gin  and  Turpentine.  —  Mosley  v.  Vermont 
Mut.  F.  Ins.  Co.,  55  Vt.  142,  where  it  was  ob- 
served: "  The  burden  is  upon  the  insurer  to 
show  that  they  did  come  within  this  descrip- 
tion if  he  would  avoid  liability  by  reason  of 
their  having  been  kept." 

9.  Benzine. —  Mears  v.  Humboldt  Ins.  Co., 
92  Pa.  St.  15,  37  Am.  Rep.  647. 

10.  Question  of  Fact.  —  Willis  v.  Germania, 
etc.,  F.  Ins.  Co.'s,  79  N.  Car.  285;  Mosley  v. 
Vermont  Mut.  F.  Ins.  Co.,  55  Vt.  142. 

11.  Act  of  Agent.  —  Worcester  v.  Worcester 
Mut.  F.  Ins.  Co.,  9  Gray  (Mass.)  27,  where  the 
insured  was  a  school  district,  and  the  breach 
was  caused  by  a  boy  employed  to  take  charge 
of  the  insured  school  building. 

12.  Act  of  Lessee.  —  Wetherell  v.  City  F.  Ins. 
Co.,  16  Gray  (Mass.)  276;  German  F.  Ins.  Co. 
v.  Shawnee  County,  54  Kan.  732.  In  the  lat- 
ter case  the  premises  were  occupied  with  the 


consent  of  the  insured  by  an  encampment  of 
the  Grand  Army  of  the  Republic,  and  the  court 
said:  "  The  violation  of  these  conditions  by 
any  one  who  occupied  the  premises  with  the 
implied  consent  of  the  assured  is  equivalent 
to  a  violation  by  the  assured  themselves. 
Under  the  facts  it  must  be  held  that  the  Grand 
Army  of  the  Republic  occupied  and  held  con- 
trol of  the  grounds  with  at  least  the  implied 
assent  of  the  board  of  county  commissioners, 
and  when  they  intrusted  the  occupation  and 
control  of  the  premises  to  another  the  latter 
became  their  representative,  for  whom  they 
must  answer  as  for  themselves."  Citing 
Liverpool,  etc.,  Ins.  Co.  v.  Gunther,  116  U.  S. 
113;  Gunther  v.  Liverpool,  etc.,  Ins.  Co.,  134 
U.  S.  no;  Kelly  v.  Worcester  Mut.  F.  Ins. 
Co.,  97  Mass.  284;  Diehl  v.  Adams  County  Mut. 
Ins.  Co.,  58  Pa.  St.  443,  98  Am.  Dec.  302; 
Farmers',  etc.,  Ins.  Co.  v.  Simmons,  30  Pa.  St. 
299. 

13.  Express  or  Implied  Authority  Required.  — 

Farmers',  etc.,  Ins.  Co.  v.  Simmons,  30  Pa.  St. 
299. 

14.  Effect  of  Special  Permit. — Williams  v.  Peo- 
ple's F.  Ins.  Co.,  57  N.  Y.  274,  the  court  say- 
ing: "  The  sale  or  storage  of  petroleum  and' 
its  use  for  lighting  the  store  were  expressly 
prohibited  unless  there  was  permission,  in- 
dorsed in  writing  upon  the  policy.  This 
prohibition  was  not  violated,  because  it  was 
not  kept  in  the  store  for  any  of  these  pur- 
poses. This  petroleum  was  not,  therefore, 
expressly  permitted  or  prohibited,  and  the  sole 
question  is  whether  its  presence  increased  the 
risk  and  thus  violated  the  policy." 

15.  Construction  of  Permission.  —  Liverpool, 
etc.,  Ins.  Co.  v.  Gunther,  116  U.  S.  113. 
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strong,  the  permission  must  be  equally  explicit.1  Where  permission  is  given 
to  keep  benzine  for  a  certain  use,  the  insured  is  not  restricted  as  to  the  manner 
of  procuring  it.a 

Waiver.— By  insuring  the  premises  with  knowledge  that  the  prohibited 
article  is  used  therein  the  insurer  is  generally  held  to  waive  the  clause,3  though 
authority  to  the  contrary  is  not  wanting.4  In  Wisconsin  it  is  held  that  an 
agent  authorized  to  take  risks  and  issue  policies  may  waive  the  clause  even  by 
parol,5  but  the  contrary  rule  is  announced  in  Iowa.6 

(3)  Other  Prohibited  Acts  and  Uses  —  \e)  Illegal  Business  —  ™.  Generally  — 
(aa)  Salt  of  intoxicating  Liquors.  —  The  sale  7  or  storing8  of  intoxicating  liquors  in 
contravention  of  a  statute  has  been  held  to  avoid  a  policy  without  an  express 
clause  to  that  effect. 

(66)  Gam6ling.  —  So,  where  the  premises  were  used  for  gambling  recovery 
was  denied,  the  policy  prohibiting  their  use  for  an  unlawful  purpose.9 

(«■)  Prostitution.  —  While  the  use  of  an  insured  building  for  prostitution  will 
not  avoid  the  policy  in  the  absence  of  some  clause  relating  thereto,10  still  a 
mere  provision  forbidding  change  of  use  has  been  held  infringed  by  convert- 
ing a  dwelling  into  a  house  of  prostitution.11 

_  66.  Liability  for  Acts  of  Tenant.  —  So  far  these  rules  apply  to  the  acts  of  the 
insured  himself,  but  whether  they  are  applicable  when  the  prohibited  use  is 
brought  about  by  a  tenant  without  the  knowledge  of  the  insured  is  a  subject 
of  some  conflict  in  the  decisions.  In  some  jurisdictions  it  is  declared  that  the 
insured  will  be  held  responsible  for  such  acts  on  the  part  of  his  tenant,12  but 
in  others  the  opposite  rule  is  applied.13 

cc.  Revival  of  Policy.  —  It  has  been  held  in  Massachusetts  that  a  tem- 
porary illegal  use  of  the  premises  would  not  prevent  a  revival  of  the  policy 


1.  Gunther  v.  Liverpool,  etc.,  Ins.  Co.,  134 
U.  S.  no,  where  the  policy  prohibited  the  fill- 
ing of  lamps  except  by  daylight,  and  permis- 
sion was  given  to  till  and  trim  lamps  by  day- 
light only. 

2.  Maryland  F.  Ins.  Co.  v.  Whiteford,  31 
Md.  219,  1  Am.  Rep.  45,  holding  that  the 
transfer  of  benzine  from  a  wooden  barrel  to  a 
tin  can  under  such  permission  would  not  avoid 
the  policy. 

3.  Waiver.  —  Kruger  v.  Western  F.  &  M. 
Ins.  Co.,  72  Cal.  91;  Rivara  v.  Queen's  Ins. 
Co.,  62  Miss.  720;  Bennett  v.  North  British, 
etc.,  Ins.  Co.,  81  N.  Y.  273,  37  Am.  Rep.  501; 
Couch  v.  Rochester  German  F.  Ins.  Co.  25 
Hun  (N.  Y.)  469. 

4.  McFarland  v.  St.  Paul  F.  &  M.  Ins.  Co., 
46  Minn.  519,  where  it  was  held  that  there  was 
no  such  waiver  if  nothing  in  the  description  of 
the  property  indicated  the  use  of  the  forbidden 
article,  even  though  it  could  have  been  ascer- 
tained by  reasonable  investigation.  See  also 
Minzesheimer  v.  Continental  Ins.  Co.,  37  N. 
Y.  Super.  Ct.  332. 

5.  Waiver  by  Parol.  —  Winans  v.  Allemania 
F.  Ins.  Co.,  38  Wis.  342. 

6.  Garretson  v.  Merchants',  etc.,  Ins.  Co., 
81  Iowa  727. 

7.  Illegal  Sale  of  Liquors.  —  Johnson  v.  Union 
M.  &  F.  Ins.  Co.,  127  Mass.  555.  Compare 
Campbell  v.  Charter  Oak  F.  &  M.  Ins.  Co  10 
Allen  (Mass.)  213. 

8.  Storing.  —  Kelly  7/.  Worcester  Mut.  F. 
Ins.  Co.,  97  Mass.  284.  But  in  Rafferty  v. 
New  Brunswick  F.  Ins.  Co.,  18  N.  J.  L.  480, 
38  Am.  Dec.  525,  it  was  held  that  the  keeping 
of  intoxicating  liquors  by  the  proprietor  of  a 


boarding  house  is  not  a  "  storing  "  within  the 
meaning  of  the  policy. 

9.  Gambling.  —  Concordia  F.  Ins.  Co.  v. 
Johnson,  4  Kan.  App.  7. 

10.  House  Used  for  Prostitution.  —  Behler  v. 
German  Mut.  F.  Ins.  Co.,  68  Ind.  347.  Com- 
part Phenix  Ins.  Co.  v.  Clay,  101  Ga.  331. 

11.  Cedar  Rapids  Ins.  Co.  v.  Shimp,  16  111. 
App.  248;  Indiana  Ins.  Co.  v.  Brehm,  88  Ind. 
578,  the  court  saying  that  such  a  conversion 

evidently  constitutes  a  material  change  in 
the  nature  and  character  of  the  occupation  of 
the  house,  and  ought,  in  a  proper  case,  to  be 
so  held  when  pleaded  and  proven."  See 
also  Loehner  v.  Home  Mut.  Ins.  Co.,  17  Mo. 
247. 

12.  Illegal  Acts  of  Tenant. — Concordia  F.  Ins. 
Co.  v.  Johnson,  4  Kan.  App.  7,  the  court  say- 
ing: "An  unlawful  use  is  expressly  desig- 
nated as  an  increased  hazard  and  risk  which 
the  insurer  will  not  assume.  On  his  part,  the 
assured  binds  himself  that  the  premises  shall 
not  be  put  to  the  prohibited  use.  Having 
control  of  the  property,  it  is  not  unreasonable 
to  hold  him  responsible  for  the  nature  of  its 
occupancy,  and  for  the  consequences  of  the 
acts  of  those  who  have  occupied  it  with  his 
permission.  If  his  tenant  or  the  person  in 
possession  with  his  consent  does  that  which 
the  policy  says  shall  forfeit  its  benefits,  his 
knowledge  of  the  doing  of  the  forbidden  thing 
is  immaterial.  If  done  by  him,  or  by  one 
occupying  the  premises  with  his  assent,  it  is 
sufficient."  Citing  German  F.  Ins.  Co.  v. 
Shawnee  County,  54  Kan.  732.  See  also  Kelly 
v.  Worcester  Mut.  F.  Ins.  Co.,  97  Mass.  2S4. 

1  13.  Nebraska,  etc.,  Ins.  Co.  v.  Christiensen, 
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after  such  use  had  terminated.1 

(dd)  Waiver.  —  Where  to  the  insurer's  knowledge  the  business  of  a  grocer 
includes  the  retailing  of  liquors,  insurance  of  his  stock  is  not  avoided  by  his 
keeping  that  commodity  for  sale.3 

(b)  Running  Factory  Overtime  or  at  Night.  —  In  the  earlier  forms  of  policy  where 
no  limit  was  fixed  for  operating  an  insured  factory,  and  no  questions  were 
asked  by  the  insurer,  the  fact  of  operating  it  overtime  was  not  a  ground  of  for- 
feiture.3 The  standard  fire  policy,  however,  provides  that  it  shall  be  void  if 
the  factory  is  operated  at  night  without  permission.  This  clause  is  valid  and 
enforceable,4  and  it  is  immaterial  that  similar  establishments  are  operated  at 
night  and  that  the  insured  could  not  profitably  maintain  his  business  without 
so  operating.5  But  where  a  mill  was  described  as  "worked  by  day  only,"  the 
fact  that  a  steam  engine  separate  from  the  mill  was  operated  at  night  was  held 
no  defense  to  an  action  on  the  policy.6 

Waiver.  —  Where  the  agent  who  issues  the  policy  knows  that  the  establish- 
ment is  operated  at  night,  the  clause  will  be  treated  as  waived.7  And  the 
same  result  follows  where  the  defendant  fails  to  take  advantage  of  the  point  at 
the  first  trial  of  the  cause  after  obtaining  knowledge  of  the.  facts.8 

(c)  Carpenter  Work.  —  A  clause  forbidding  the  working  of  carpenters  upon  the 
insured  building  without  consent  of  the  company  is  valid,  and  its  nonobserv- 
ance  will  avoid  the  policy;  9  but  where  the  prosecution  of  the  carpenter's  trade 
is  forbidden  as  extra-hazardous,  this  refers  to  continuous  and  systematic  work 
of  that  character,  and  not  to  an  occasional  piece  of  carpenter  work,10  nor  to 
such  as  is  necessary  to  keep  the  building  in  repair. 11 

(d)  Miscellaneous  Prohibitions  —  aa.  Stoves  and  Fires.  —  A  statement  by  the  insured 
in  his  application  that  no  stoves  are  used  is  not  a  continuing  warranty  as  to 
the  future. 12    So  a  provision  that  the  insurer  will  not  be  answerable  for  loss 


29  Neb.  572;  Hall  v.  People's  Mut.  F.  Ins. 
Co.,  6  Gray  (Mass.)  185. 

1.  Temporary  Illegal  Use. —  Hinckley  v.  Ger- 
mania  F.  Ins.  Co.,  140  Mass.  39,  54  Am.  Rep. 
445. 

2.  Sale  of  Liquor  in  Village   Grocery.  —  In 

Nicholson  v.  Phcenix  Ins.  Co.,  45  U.  C.  Q.  B. 
359,  the  plaintiff,  describing  himself  in  the  ap- 
plication as  a  grocer  and  his  store  as  being 
used  as  a  grocery,  insured  in  the  defendant 
company  his  stock  of  groceries  and  patent 
medicines,  and,  without  the  knowledge  and 
assent  of  the  defendant,  habitually  retailed 
liquor  there,  but  the  jury  found  that  the  risk 
was  not  thereby  increased.  It  was  held  that 
there  was  no  misrepresentation  or  conceal- 
ment of  a  material  fact;  that  in  insuring  a 
"grocery"  the  defendants  knew  that  liquor 
might  be  sold  there;  and  that  the  plaintiff  was 
entitled  to  recover. 

3.  Operating  Factory  Overtime.  —  German- 
American  Ins.  Co.  v.  Steiger,  109  111.  254. 

4.  Special  Provisions  as  to  Operating  at  Night. 
—  Reardon  v.  Faneuil  Hall  Ins.  Co.,  135  Mass. 
121;  Alspaugh  v.  British-American  Ins.  Co., 
121  N.  Car.  290. 

5.  Reardon  v.  Faneuil  Hall  Ins.  Co.,  135 
Mass.  121. 

6.  Whitehead  v.  Price,  2  C.  M.  &  R.  447. 

7.  Waiver  by  Notice  of  Agent.  —  American 
Cent.  Ins.  Co.  v.  McCrea,  8  Lea  (Tenn.)  513, 
41  Am.  Rep.  647.  So  in  Couch  v.  Rochester 
German  F.  Ins.  Co.,  25  Hun  (N.  Y.)  469,  it  was 
held  that  .knowledge  on  the  part  of  the  com- 
pany that  the  factory  was  to  be  run  at  night 
and  lighted  by  kerosene  would  constitute  a 
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waiver  of  the  clause  forbidding  the  use  of 
petroleum. 

8.  By  Laches  of  Insurer.  —  Cleaver  v.  Traders' 
Ins.  Co.,  40  Fed.  Rep.  711,  the  court  saying: 
"  There  is  no  doubt  of  the  general  rule  that 
where  a  company  intends  to  insist  upon  the 
failure  to  comply  with  the  clause  requiring 
proofs  of  loss  to  be  furnished,  and  bases  its 
refusal  upon  other  grounds,  it  cannot  set  up 
upon  the  trial  the  nonreceipt  of  proper  proofs 
of  loss.  We  are  inclined  to  the  opinion  that 
this  principle  ought  to  be  extended  to  all  de- 
fenses, not  involving  the  merits,  which  are 
claimed  to  work  a  forfeiture  of  the  policy,  and 
that  in  justice  to  the  plaintiff  all  such  causes 
of  forfeiture  ought  to  be  set  up  at  the  time  the 
case  is  first  tried,  if  the  company  is  shown  at 
that  time  to  have  had  knowledge  of  them." 

9.  Permit  Required  for  Carpenter  Work.  — 
Mack  v.  Rochester  German  Ins.  Co.,  106  N.  Y. 
560.  Compare  Morrison  v.  London  F.  Ins. 
Co.,  6  Manitoba  L.  Rep.  232. 

10.  Westchester  F.  Ins.  Co.  v.  Foster,  90  111. 
121;  Washington  F.  Ins.  Co.  v.  Davison,  30 
Md.  92;  Southern  Ins.,  etc.,  Co.  v.  Lewis,  42 
Ga.  587.  Compare  Delonguemare  v.  Trades- 
men's Ins.  Co.,  2  Hall  (N.  Y.)  629;  Lounsbury 
v.  Protection  Ins.  Co.,  8  Conn.  459. 

11.  Franklin  F.  Ins.  Co.  v.  Chicago  Ice  Co., 
36  Md.  102,  11  Am.  Rep.  469. 

12.  Statement  as  to  Use  of  Stoves.  —  Aurora  F. 
Ins.  Co.  v.  Eddy,  55  111.  213,  citing  Schmidt  v. 
Peoria  M.  &  F.  Ins.  Co.,  41  111.  295,  holding 
that  a  policy  reciting  that  there  was  no  fire  in 
or  about  the  building  except  one  under  a 
boiler  was  not  a  continuing  warranty. 
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arising  from  the  use  of  fires  in  a  building  unprovided  with  a  substantial  stove 
and  brick  chimney  does  not  require  that  the  stove  shall  form  part  of  the 
chimney.1  v 

bb .  Smoking.  -  A  prohibition  of  smoking  will  not  render  the  policy  void  for 
acts  of  that  kind  by  others  without  the  knowledge  of  the  insured  2 

cc  Sa.lmakers.  -  The  enumeration  of  sailmaking  among  hazardous  trades 
Will  render  the  policy  void  where  a  part  of  the  insured  building  is  used  as  a 
sail  loft  and  contains  the  stock  and  tools  of  a  sailmaker,  though  no  work  has 
as  yet  been  done  therein.3  s 

dd  Waiver.  —  Knowledge  of  the  prohibited  use  on  the  part  of  the  insurer* 
or  collection  of  the  premium  after  notice  of  such  use,5  will  be  treated  as 'a 
waiver  of  the  prohibition.    As  a  rule  the  courts  will  consider  the  prohibitions 

10  Sa  *1  Wa£  aS  t0  apply  only  to  such  acts  and  uses  as  increase  the  risk  « 
_  4.  Other  Insurance  —  a.  Object  and  Purpose  of  the  Clause  —  An 
important  clause  in  the  modern  fire  policy  is  that  which  prohibits  the  p'rocure- 
wr,  2L?1  K  1,1SUmnCe-  •  U  was  originally  suggested  by  certain  evils  which 
were  rapidly  becoming  serious  both  to  the  insurance  companies  and  to  the 
public  and  the  chief  prompting  element  was  the  indifference  to  loss  on  the 
part  of  the  most  honest  and  the  temptation  for  the  destruction  of  their  prop- 
erty by  the  dishonest  whose  property  was  excessively  insured.7  Because  of 
the  varying  hazard  according  to  the  amount  of  risk  which  the  insured  himself 
incurs,  the  rate  of  premium  to  be  charged  by  the  company  can  be  determined 
only  upon  a  full  knowledge  of  the  amount  of  insurance  upon  the  property  8 
t  or  these  reasons,  the  protection  of  the  insurer  demands  a  full  knowledge  of 
the  existing  insurance,  that  he  may  refuse,  cancel,  or  accept  the  risk  9 
.  *u™°  Policy.  —  It  is  obvious,  also,  that  the  public  has  an  interest  in  uphold- 
ing this  stipulation,  for  it  not  only  aids  in  lowering  the  premium  rates,  in 
which  all  are  concerned, »«  but  it  discourages  the  practice  by  unprincipled  or 
careless  persons  of  exposing  or  destroying  not  only  their  own  property,  but 
necessarily  that  of  all  others  in  the  vicinity.11 

>  Object  Immaterial.  —  Chief  Justice  Shaw  declared  that  he  would  not  inquire 
into  what  the  object  of  the  clause  might  be;  the  clause  itself  being  clear,  it 
would  be  enforced.18  & 

Supported  by  Authority. -And  that  the  "other  insurance"  clause  is  prompted 
by  reason  and  justice,  and  is  entirely  valid  and  enforceable,  has  been  the 
uniform  holding  of  all  the  courts.13 

2  Smot^P^t^  ^  ^  °°"  l5?*^  Felv  50  much  uPon  ^  principles  as  upon  the 
v  EddT  ^Ilf  ^  AUr°ra  R  InS-  C°-      in„tereSt  of  the  ^sured."    See  to  theP  same 

1  wUk   .  n  r-    T  effect.  Carrugi  v.  Atlantic  F.  Ins.  Co.,  40  Ga. 

Co    i^Gr^  fM^O^fi"       "       ^  ^  InS-      I35:  2  Am-  Rep-  567 '   Man^ttan  Ins.  Co.  v. 
a  w  •      Y  (Mrass  )  27T6-  Stein,  5  Bush  (Ky.)  652. 

GraVTMasoTs^6  "         ^  *  ^  C°'  3     ,  8>  Basis  °f  Carpenter  v.  Provi- 

fi  Yw-tf  '  w  u      t?  r  dence  Washington  Ins.  Co.,  16  Pet.  (U  S> 

5.  Witte  v.  Western  Mut.  F.  Ins.  Co.,  1  Mo.      495,  per  Story,  J.  Y 

fiP  RTffhk^„        r-.    r-   t  „  9-  New  Oceans  Ins.  Assoc.  v.  Griffin,  66 

6.  Rathbone  v.  City  F.  Ins.  Co.,  31  Conn.      Tex.  232,  per  Robertson,  J. 

I9»  -n  *0.  Reduction   of   Premium.  —  CarDenter  v 

7.  Purpose  to  Discourage  Fraud  and  Encourage  Providence  Washington  Ins  Co..  16  Pe"  (U 
Care.  —  Carpenter  v.  Providence  Washington  S.)  4Q5,  per  Story  I 

Ins.  Co.,  16  Pet.  (U.  S.)  495,  where  Mr.  Justice  11.  Couch  v  CityF  Ins  Co    *8Conn  181  o. 

Story  says  of  such  clauses:    "  They  are  de-  Am  Rep   375       J    '               3*Conn.  1S1,  9 

S^lfn  PV°.L"ab!e       undervYriters.  Jvho  are  al-  12.  Object  of  the  Clause  Immaterial  When  Clear. 

most  necessari  y  .gnorant  of  many  facts  which  -  Conway  Tool  Co.  v.  Hudson  River  Ins  Co 

m.gh    materially  affect  their  rights  and  inter-  12  Cush.  (Mass.)  144,  59  Am.  Dec.  172 

ests,  to  judge  whether  they  ought  to  insure  at  13.  Bard  v.  Penn  Mut.  F.  Ins.  Co    153  Pa. 

JL?Lt°L^ haft.,Premium:   and  to  ascertain  St.  257,  34  Am.  St.  Rep.  704;  Banner'  r  Stone 

whether  there  still  remains  any  such  substan-  Valley  Mut.  F.  Ins.  Co..  127 *  Pa  St  464-  Neve 

tial  interest  of  the  insured  in  the  premises  in-  v.  Columbia  Ins.  Co.,  2  McMull    L    fS  Car) 

llll :  aanSHW1    gUarantee  on.  his  Part  vigilance,  220;    Phoenix  Ins.  Co.  v.  Michigan  Southern 

'    "    Slre*U0*S  4uerUOriS  t0  Preser/e  <he  etc.,  R.  Co.,  28  Ohio  St.  69;   Barnard  v.  Nal 

property.    *             The  underwriters  do  not  tional  F.  Ins.  Co.,  27  Mo.  App.  26. 
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Historical  Treatment.  —  A  knowledge  of  the  development  of  this  clause  will  aid 
materially  in  understanding  its  nature  and  requirements.  Three  well-defined 
stages  appear  during  the  progress  of  its  evolution. 

b.  Origin  and  Development  —  (i)  First  Stage  —  Other  Insurance  Not 
Mentioned.  —  Under  the  English  law  1  and  prior  to  the  close  of  the  eighteenth 
century,  no  provision  was  made  in  the  fire-insurance  policy  against  cumulative 
insurance.  In  England  parties  could  obtain  insurance  as  extensively  as 
desired,  and  in  case  of  loss,  recovery  could  be  enforced  to  its  full  extent,  in 
whole  or  in  part  from  any  one  of  the  insurers.2  So  under  the  modern  policy 
a  false  statement  as  to  other  insurance  is  not  fatal  in  the  absence  of  a  clause 
forbidding  such  insurance.3  The  rule  has  always  been  inflexible^  however, 
that  the  insured  could  recover  no  more  than  the  actual  loss,4  because  indemnity 
is  the  essence  of  the  fire-insurance  contract.5 

(2)  Second  Stage  —  Other  Insurance  Mentioned  in  General  Terms  —  (a)  Origin 
and  Form.  —  The  express  clause  against  other  insurance  first  appeared  in  Eng- 
land during  the  latter  part  of  the  eighteenth  century,  when  it  was  inserted  in 
the  policies  of  the  London  companies,6  and  was  introduced  into  America  about 
the  beginning  of  the  present  century. 

In  Its  Earliest  Form  it  merely  exempted  the  insurer  from  liability  in  case  the 
property  was  covered  by  prior  insurance,  and  during  this  period  English  and 
American  courts  adopted  the  Spanish  rather  than  the  French  rule,7  and  con- 
sidered fractions  of  a  day  in  determining  the  priority  of  different  policies.8 

Later  Phraseologies  prohibited  the  procurement  of  other  insurance,  whether 
"prior,  concurrent,  or  subsequent."9 

Statutes.  —  In  some  jurisdictions  where  the  evils  of  over-insurance  have  been 
most  realized,  statutes  have  been  enacted  prohibiting  the  procurement  of 
additional  policies  without  the  consent  of  the  insurers.10 

Mutual  Insurance  Charters.  —  So  in  the  charters  of  many  mutual  insurance  com- 
panies, this  clause  is  found,  prohibiting  the  issuance  or  continuance  of  a  policy 
upon  property  doubly  insured,  unless  permission  is  granted  in  writing  by 
certain  officers  of  the  company.11 

Warranty.  —  Where  it  is  asserted  that  a  specified  amount  of  insurance  covers 
the  property,  this  is  no  warranty  that  the  same  amount  will  be  retained;  in 
other  words,  the  stipulation  that  other  insurance  exists  is  not  a  continuing 
warranty.12  But  a  stipulation  that  other  insurance  does  not  exist  is  a  continu- 

1.  The  Rule  in  Other  Legal  Systems.  —  A  com- 
parative view  of  the  early  law  on  this  subject 
in  the  systems  of  the  different  nations  of 
Europe  is  given  by  Patterson,  J.,  in  Thurston 
v.  Koch,  4  Dall.  (U.  S.)  348. 

2.  Early  English  Rule.  —  Thurston  v.  Koch, 
4  Dall.  (U.  S.)  348.  See  also  Newby  v.  Reed,  1 
W.  Bl.  416,  per  Mansfield,  C.  J.;  Cromie  v. 
Kentucky,  etc.,  Mut.  Ins.  Co.,  15  B.  Mon. 
(Ky.)  432,  per  Marshall,  C.  J.;  and  the  title 
Contribution  and  Exoneration  in  this  work, 
vol.  7,  p.  352. 

3.  Names  v.  Union  Ins.  Co.,  104  Iowa  612. 

4.  Only  Actual  Loss  Recoverable.  —  Wiggin  v. 
Suffolk  Ins.  Co.,  18  Pick.  (Mass.)  145,  29  Am. 
Dec.  576,  per  Shaw,  C.  J.;  and  see  cases  cited 
in  the  preceding  note. 

5.  See  supra,  this  title,  The  Contract  in  Gen- 
eral—  Definition  and  Nature. 

6.  Express  Clause  Against  Other  Insurance.  — 
Hutchinson  v.  Western  Ins.  Co.,  21  Mo.  97, 
64  Am.  Dec.  218,  the  court  saying:  "  The 
present  stipulation,  it  seems,  is  not  a  new  in- 
vention, but  is  taken  from  the  conditions  an- 
nexed to  the  fire  policies  issued  by  the  London 
companies  (Ang.  on  Ins.,  App.  7),  and  the 
object  of  it  is  very  obvious,  and  the  provision 
itself  reasonable  enough." 
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7.  Thurston  v.  Koch,  4  Dall.  (U.  S.)  348. 

8.  Fractions  of  a  Day  Considered.  —  Potter  v. 
Marine  Ins.  Co.,  2  Mason  (U.  S.)  475,  where 
Story,  J.,  said:  "  I  have  no  doubt  that  it  is 
competent  in  all  cases  where  the  priority  clause 
in  our  policies  renders  it  material  to  inquire 
into  the  actual  fact  of  prior  execution.  The 
law,  when  it  is  material,  will  examine  into 
fractions  of  a  day,  and  give  parties  their  rights 
accordingly." 

9.  See  cases  cited  in  following  notes  passim. 

10.  Statutory  Prohibitions. — Lackey  v.  Georgia 
Home  Ins.  Co.,  42  Ga.  456.  And  this  is  the 
case,  in  fact,  in  all  those  states  wherein  a 
standard  policy  has  been  prescribed  by  law, 
and  also  throughout  Canada.  Ramsay  Woollen 
Cloth  Mfg.  Co.  v.  Mutual  F.  Ins.  Co.,  11  U.  C. 
Q.  B.  516;  Dustin  v.  Hochelaga  Mut.  F.  Ins. 
Co.,  4  Leg.  N.  (Quebec)  295;  Mclntyre  v.  East 
Williams  Mut.  F.  Ins.  Co.,  18  Ont.  Rep.  79. 

11.  Stipulations  in  Charter  and  By-laws. — 
Illinois  Mut.  F.  Ins.  Co.  v.  O'Neill,  13  111.  89; 
Barrett  v.  Union  Mut.  F.  Ins.  Co.,  7  Cush. 
(Mass.)  175;  Hygum  v.  ./Etna  Ins.  Co.,  11 
Iowa  21. 

12.  Existing  Insurance  Not  a  Continuing  War- 
ranty.—  Thus,  when  the  policy  issued  by  the 
defendants  contains  a  provision  that  the  de- 
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ing  warranty,  which  must  be  accurately  and  completely  fulfilled,  as  contradis- 
tinguished from  a  reasonable  and  approximate  compliance  1  though  like  all 
forfeiture  stipulations,  the  rules  of  strict  construction  to  prevent  the  forfeiture 
will  be  applied  where  the  meaning  is  uncertain.2 

t  (b)  Other  Insurance  Permitted  or  Required.  —  The  policies  often  authorize  the 
insured  to  obtain  other  insurance  with  the  consent  of  the  company.3 

Renewals  and  Substitutions.  —  And  when  such  permission  is  granted'  a  renewal 
of  the  additional  policy,  without  notice  or  further  consent,  is  not  usually  a 
breach  of  the  condition  prohibiting  other  insurance  without  notice  and  con- 
sent,* though  there  is  some  contrary  authority.5  Furthermore,  the  statement 
of  most  text  writers  to  the  contrary  notwithstanding,  where  the  permitted 
policy  is  allowed  to  expire  or  is  canceled,  the  procuring  of  indemnity  from 
another  company,  for  an  equal  or  smaller  amount,  is,  as  a  rule,  no  breach  of 
the  stipulation.8  Where  it  is  provided  in  the  policy  that  the  insured  shall 
procure  other  insurance  to  a  stipulated  amount,  a  failure  to  do  so  is  no  bar  to 
recovery  but  the  assured  must  himself  stand  as  insurer  for  the  stipulated 
amount.7  But  this  is  not  the  case  where  the  other  insurance  is  not  required 
but  is  merely  permitted.8  ' 

(c)  Meaning  —  aa.  Generally.  —  When  both  the  original  and  the  additional 
policies  contain  this  clause  prohibiting  other  insurance,  some  courts  hold 
that  the  second  policy  is  only  voidable  at  the  insurer's  option,9  but  an  equal 


fendants  shall  not  be  liable  for  a  greater  pro- 
portion of  any  loss  sustained  by  the  insured 
than  the  sum  insured  by  the  defendants  bears 
to  the  whole  insurance  upon  the  property,  the 
ratable  proportion  which  may  be  recovered 
from  the  defendants  is  fixed  by  the  amount  of 
other  insurance  existing  at  the  date  of  the 
loss,  and  not  by  that  existingat  the  date  of  the 
issuance  of  the  policy.  Hoffman  v.  Insurance 
Companies,  88  Tenn.  735;  Hand  v.  Williams- 
burgh  City  F.  Ins.  Co.,  57  N.  Y.  41.  See  also 
Forbush  v.  Western  Massachusetts  Ins.  Co.,  4 
Gray  (Mass.)  337. 

1.  No  Existing  Insurance  a  Continuing  War- 
ranty.—  Carpenter  v.  Providence  Washington 
Ins.  Co.,  16  Pet.  (U.  S.)4gs;  Phcenix  Ins.  Co. 
v.  Benton,  (Ind.)  11  Ins.  L.  J.  634;  Zinck  v. 
Phcenix  Ins.  Co.,  60  Iowa  266;  Barrett  v 
Un  ion  Mut.  F.  Ins.  Co.,  7  Cush.  (Mass.)  175; 
Conway  Tool  Co.  v.  Hudson  River  Ins.  Co.,' 
12  Cush.  (Mass.)  144,  59  Am.  Dec.  172;  Hutch- 
inson v.  Western  Ins.  Co.,  21  Mo.  97,  64  Am. 
Dec.  218;  Deitz  v.  Mound  City  Mut.  F.,  etc., 
Ins.  Co.,  38  Mo.  85;  Armour  v.  Transatlantic 
F.  Ins.  Co.,  90  N.  Y.  450;  Noad  v.  Provincial 
Ins.  Co.,  18  U.  C.  Q.  B.  584;  McDonell  v. 
Beacon  F.,  etc.,  Assur.  Co.,  7  U.  C.  C.  P.  308. 
Contra,  Liscom  v.  Boston  Mut.  F.  Ins.  Co.,  o 
Met.  (Mass.)  205. 

2.  Strict  Construction.  —  Acer  v.  Merchants' 
Ins.  Co.,  57  Barb.  (N.  Y.)  68;  Benjamin  v. 
Saratoga  County  Mut.  F.  Ins.  Co.,  17  N.  Y. 
415;  Westchester  F.  Ins.  Co.  v.  Earle,  33  Mich. 
143.  Contra,  Mc Bride  v.  Gore  Dist.  Mut.  F. 
Ins.  Co.,  30  U.  C.  Q.  B.  451,  per  Wilson,  J. 

3.  See  citations  in  following  notes. 

4.  Renewals  No  Breach.  —  Brown  v.  Cattarau- 
gus County  Mut.  Ins.  Co.,  18  N.  Y.  385,  the 
court  saying:  "  The  taking  of  a  policy  of  in- 
surance in  renewal  of  the  prior  insurance 
mentioned  in  the  application  for  the  first- 
named  policy  was  not  within  the  terms  or 
spirit  of  the  provision  in  the  latter  policy  re- 
quiring notice  in  case  of  making  other  insur- 
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ances."  Pitney  v.  Glens  Falls  Ins.  Co.,  65  N. 
Y.  6;  Doran  v.  Franklin  F.  Ins.  Co.,  86  N.  Y. 
635;  Simpson  v.  Pennsylvania  F.  Ins.  Co.,  38 
Pa.  St.  250;  First  Baptist  Soc.  v.  Hillsborough 
Mut.  F.  Ins.  Co.,  19  N.  H.  580. 

5.  Healey  v.  Imperial  F.  Ins.  Co.,  5  Nev. 
270;  Burt  v.  People's  Mut.  F.  Ins.  Co.,  2  Gray 
(Mass.)  397. 

6.  Substitution  No  Breach.  —  New  Orleans 
Ins.  Assoc.  v.  Holberg,  64  Miss.  51;  Pechner 
v.  Phcenix  Ins.  Co.,  6  Lans.  (N.  Y.)  411, 
affirmed  65  N.  Y.  195,  95  U.  S.  183;  First  Bap- 
tist Soc.  v.  Hillsborough  Mut  F.  Ins.  Co.,  19 
N.  H.  580;  Parsons  v.  Standard  F.  Ins.  Co.,  5 
Can.  Sup.  Ct.  Rep.  233;  Lowson  v.  Canada 
Farmers'  Mut.  F.  Ins.  Co.,  6  Ont.  App.  512; 
Collins  v.  Farmville  Ins.,  etc.,  Co.,  79  N.  Car.' 
279,  28  Am.  Rep.  322.  Contra,  Burt  v.  People's 
Mut.  F.  Ins.  Co.,  2  Gray  (Mass.)  397. 

Most  of  the  cases  cited  to  support  a  ruling 
contrary  to  the  above  are  substitutions  wherein 
the  policy  in  the  place  of  which  the  substitute 
was  taken  was  itself  not  consented  to;  and 
hence  such  cases  do  not  turn  upon  the' ques- 
tion of  substitution. 

7.  Insured  as  Part  Insurer.  —  Chesbrough  v. 
Home  Ins.  Co.,  61  Mich.  333. 

8.  Exercise  of  Permission  Optional.  —  Rich- 
mondville  Union  Seminary  z:  Hamilton  Mut. 
Ins.  Co.,  14  Gray  (Mass.)  459. 

9.  Other  Insurance  Voidable  for  Breach.  — 
American  Ins.  Co.  v.  Replogle,  114  Ind.  1; 
Hubbard  v.  Hartford  F.  Ins.  Co..  33  Iowa  325,' 
11  Am.  Rep.  125;  Stevenson  v.  Phcenix  Ins! 
Co.,  83  Ky.  7,  4  Am.  St.  Rep.  120;  Jacobs  v. 
Equitable  Ins.  Co.,  19  U.  C.  Q.  B.  250;  Gau- 
thier  v.  Waterloo  Mut.  Ins.  Co.,  6  Ont.  App. 
231. 

Though  both  policies  may  declare,  as  they 
usually  do,  that  "  this  policy  shall  be  void  "  in 
case  of  other  insurance  without  consent,  Colt, 
J.,  said,  in  Turner  v.  Meridian  F.  Ins.  Co.,  16 
Fed.  Rep.  454,  "  in  all  contracts  where  the 
stipulations  avoiding  the  same  are  inserted 
Volume  XIII. 


Prohibitions  and  Exceptions. 


FIRE  INSURANCE. 


Other  Insurance. 


body  of  authority  exists  for  the  proposition  that  such  a  breach  renders  it  abso- 
lutely void  1  This  question  as  to  whether  the  other  insurance  is  absolutely 
void  or  merely  voidable  is  of  the  utmost  importance  in  determining  whether 
there  is  in  fact  other  insurance.  Whether  the  validity  or  invalidity  of  other 
insurance  depends  upon  the  policy  as  it  appears  on  its  face,  or  whether 
extrinsic  facts  may  be  considered,  is  a  question  of  evidence  upon  which  there 
is  also  considerable  diversity  of  opinion.3 


for  the  sole  benefit  of  one  of  the  parties,  the 
word  '  void  '  is  to  be  construed  as  though  the 
contract  read  '  voidable.'  " 

Similarly,  other  stipulations,  analogous  to 
the  other-insurance  clause,  when  contained 
in  the  other  insurance  policy,  and  violated,  are 
construed  by  courts  inclining  towards  the 
above  rule  of  interpretation,  to  render  the  other 
insurance  merely  voidable  at  the  insurer's 
option.  Thus  it  was  said  in  the  much-criti- 
cised case  of  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.  16  Pet.  (U.  S.)  495,  by 
Story,  J.,  where  the  other  insurance  policy 
was  procured  by  a  misrepresentation  as  to  the 
risk:  "  It  is  not  true  that  because  a  policyis 
procured  by  misrepresentation  of  material 
fads,  it  is  therefore  tb  be  treated  in  the  sense 
of  the  law  as  utterly  void,  ab  initio.  It  is 
merely  voidable,  and  may  be  avoided  by  the 
underwriters  upon  due  proof  of  the  facts;  but 
until  so  avoided,  it  must  be  treated  for  all 
practical  purposes  as  a  subsisting  policy."  A 
similar  construction  was  given  in  Lackey  v. 
Georgia  Home  Ins.  Co.,  42  Ga.  456;  David 
v.  Hariford  Ins.  Co.,  13  Iowa  69;  Landers  v. 
Watertown  F.  Ins.  Co.,  86  N.  Y.  414,  40  Am. 
Rep.  554. 

1.  Other  Insurance  Absolutely  Void.  —  Jackson 
v.  Massachusetts  Mut.  F.  Ins.  Co.,  23  Pick. 
(Mass.)  418,  34  Am.  Dec.  69.  In  this  case 
primary  insurance  existed  in  the  M.  company, 
which  prohibited  other  insurance.  Other  insur- 
ance was  procured  in  the  N.  company,  which 
latter  also  prohibited  other  insurance.  The 
court  said:  "  If  the  insurance  at  the  N.  office 
was  in  truth  an  insurance  for  the  plaintiffs, 
then  by  the  conditions  of  that  policy  *  *  * 
that  insurance  was  wholly  void  and  inopera- 
tive, and,  being  so,  cannot  be  set  up  by  the 
defendants  as  evidence  of  the  plaintiffs  haying 
procured  a  second  insurance."  But,  peculiarly 
enough,  the  same  court,  under  similar  facts, 
in  Forbush  v.  Western  Massachusetts  Ins.  Co., 
4  Gray  (Mass.)  337,  ruled  in  a  suit  brought  to 
recover  on  the  other  insurance,  a  second  pol- 
icy, that  the  primary  policy  had  been  rendered 
ipso  facto  void  by  the  taking  of  this  other  in 
surance,  and,  being  void,  it  was  no  bar  to  a 
recovery  on  the  other  insurance  policy. 

In  Jersey  City  Ins.  Co.  v.  Nichol,  35  N.  J. 
Eq.  291,  40  Am.  Rep.  625,  the  complainants' 
policy  in  suit  was  the  primary  policy,  a  policy 
in  another  company  being  later  procured. 
Neither  gave  consent  to  the  other  insurance, 
and  both  policies  contained  practically  the 
same  clause,  i.  e.,  "  If  the  assured  shall  have, 
or  shall  hereafter  make,  any  other  insurance 
on  the  property  hereby  insured,  or  any  part 
thereof,  without  the  consent  of  the  company 
written  hereon,  then  this  policy  shall  be 
void."  The  court  said:  "  By  the  express 
terms  of  this  second  policy  it  was,  therefore, 
at  the  time  it   was  executed,  void,  because 


at  that  time  there  was  a  policy  issued  by  the 
complainants  to  which  no  consent  was  given. 
The  condition  for  consent  was  a  condition  prec- 
edent.to  the  vitality  of  the  policy,  which  was 
broken  as  soon  as  it  was  accepted  by  the  in- 
sured, and  the  policy  never  could  be  enforced 
at  any  time  if  loss  by  fire  had  been  sustained, 
nor  could  any  action  be  maintained  on  it.  It 
was  different  with  the  complainants'  policy, 
which  was  valid  in  its  inception,  and  was  only 
liable  to  be  avoided  by  some  breach  of  its  con- 
ditions happening  after  it  was  issued  and  took 
effect.    The  principal  breach  which  is  claimed 
is  of  the  stipulation  that  if  assured  shall  here- 
after make  any  other  insurance  on  the  prop- 
erty thereby  insured,  without  the  consent  of 
the  company,  written  thereon,  this  policy  shall 
be  void.    The  exact  term  used  is  important, 
'  make  other  insurance;'   not  if  she  shall  ob- 
tain, or  attempt  to  obtain,  any  other  policy  of 
insurance,  whether  valid  or  not  valid.  The 
difference   between    a   policy   and   a  valid, 
effectual  insurance  is  here  indicated;  it  is  the 
difference  between  the  instrument  and  the  ob- 
ject sought  by  it.    *    *    *    While,  therefore, 
we  are  constrained  to  say  that  the  word '  void  ' 
in  the  second  policy  does  not  mean  voidable, 
or  something  else  than  void,  although  such 
interpretation  works  a  forfeiture  and  avoids 
that  instrument,  we  are  also  justified  in  hold- 
ing that  the  word  '  insurance,'  used  in  the  first 
policy,  is  not  equivalent  to  the  word  '  policy,' 
and  that  the  subsequent  policy  obtained,  being 
no  insurance,  creates  no  forfeiture." 

The  above  interpretation  is  supported  by  the 
following  decisions:  Allison  v.  Phoenix  Ins. 
Co.,  3  Dill.  (U.  S.)  480;  Leibrandt,  etc.,  Stove 
Co.'  v.  Fireman's  Ins.  Co.,  35  Fed.  Rep.  30; 
Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520; 
Sweeting  v.  Mutual  F.  Ins.  Co.,  83  Md.  63; 
Clark  v.  New  England  Mut.  F.  Ins.  Co.,  6 
Cush.  (Mass.)  342,  53  Am.  Dec.  44;  Jackson  v. 
Farmers'  Mut.  F.  Ins.  Co.,  5  Gray  (Mass.)  52; 
Hardy  v.  Union  Mut.  F.  Ins.  Co.,  4  Allen 
(Mass.)  217;  Wheeler  v.  Watertown  F.  Ins. 
Co.,  131  Mass.  1;  Schenck  v.  Mercer  County 
Mut.  F.  Ins.  Co.,  24  N.  J.  L.  447;  Hand  v. 
Williamsburgh  City  F.  Ins.  Co.,  57  N.  Y.  41; 
Fireman's  Ins.  Co.  v.  Holt,  35  Ohio  St.  189,  35 
Am.  Rep.  601;  Knight  v.  Eureka  F.  &  M.  Ins. 
Co.,  26  Ohio  St.  664,  20  Am.  Rep.  778; 
Marshall  v.  Insurance  Co.  of  North  America, 
28  W.  N.  C.  (Pa.)  283;  National  Ins.  Co.  v. 
Rousseau,  13  Quebec  L.  Rep.  295. 

2.  Extrinsic  Facts  Admitted  to  Show  Validity  or 
Invalidity  of  Alleged  Other  Insurance.  —  Dahl- 
berg  v.  St.  Louis  Mut.  F.  &  M.  Ins.  Co.,  6  Mo. 
App.  121,  in  which  case  the  court  said: 
"  1  Other  insurance  '  must  be  legal  insurance, 
and  *  *  *  the  true  issue  is  whether  the 
policy,  not  on  its  face,  but  on  all  the  facts 
legally  in  evidence,  was  binding  upon  the  in- 
surer." See  also  Philbrook  v.  New  England 
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Breach  at  Moment  of  Issuance  of  Over-Insurance.  —  Most  courts  hold  that  there  is 
other  insurance  within  the  meaning  of  the  term  at  the  moment  of  its  issu- 
ance, and  that  ipso  facto  it  constitutes  a  breach  and  does  not  depend  upon  its 
continuance  or  existence  at  the  time  of  the  loss,1  although  this  rule  is  not 
universally  accepted.2 

The  Motive  for  the  Breach  is  immaterial,  and  should  not  be  considered  3  nor  is 
the  fact  material  that  the  assured  procured  the  other  insurance  through  mistake  * 
provided  the  mistake  was  not  mutual  on  the  part  of  both  the  insured  and  the 
second  insurer.5  Nor  does  the  fact  that  the  additional  insurance  is  merely 
unenforceable  because  of  the  insolvency  of  the  insurer,  or  for  other  reasons 
remove  it  from  the  category  of  "other  insurance.*'0  But  even  though  the 
other  insurance  be  paid  in  part  or  in  full  after  the  loss,  if  the  policy  under 
which  the  payment  is  made  is  in  law  unenforceable  it  does  not  constitute 
double  insurance." 


Mut.  F.  Ins.  Co.,  37  Me.  137;  Jackson  v.  Mas- 
sachusetts Mm.  F.  Ins.  Co.,  23  Pick.  (Mass.) 
418,  34  Am.  Dec.  69;  Hardy  v.  Union  Mm.  F. 
Ins.  Co.,  4  Allen  (Mass.)  217;  Obermeyer  v. 
Globe  Mut.  Ins.  Co.,  43  Mo.  573;  Gale  v.  Bel- 
knap County  Ins.  Co.,  41  N.  H.  170;  Stacey 
v.  Franklin  F.  Ins.  Co.,  2  W.  &  S.  (Pa.)  506. 

Validity  of  Other  Insurance  Determined  from 
Face  of  Policy.  —  Healey  v.  Imperial  F.  Ins. 
Co.,  5  Nev.  26S,  Whitman,  J.,  saying:  "  Un- 
less a  second  policy  be  void  upon  its  face,  it 
should  be  treated  as  valid,  in  reference  to  a 
question  of  breach  of  condition  or  stipulation 
by  the  insured  claiming  upon  a  first." 

In  Royal  Ins.  Co.  v.  McCrea,  8  Lea  (Tenn.) 
531,  41  Am.  Rep.  656,  Cooper,  J.,  said:  "  The 
over-insurance  without  notice  was  a  release  of 
all  other  companies  the  conditions  of  whose 
prior  policies  were  violated,  so  far  as  the  ques- 
tion of  forfeiture  was  concerned.  The  rights 
of  the  parties  to  this  extent  must  turn  upon 
the  validity  of  the  policies  on  their  face  at  the 
time  of  the  issuance  of  the  policy  creating  the 
over-insurance  as  to  the  particular  policy  sued 
on.  Those  rights  cannot  be  made  to  turn 
upon  the  voidability  of  those  policies,  or  the 
results  of  suits  or  compromises  between  the 
parties." 

In  Carpenteri'.  Providence  Washington  Ins. 
Co.,  16  Pet.  (U.  S.)  495,  Story,  J.,  speaking  of 
the  rulings  of  the  court  below,  observed:  "  In- 
deed, we  are  not  prepared  to  say  that  the  court 
might  not  have  gone  farther,  and  have  held 
that  a  policy  existing  and  in  the  hands  of  the 
insured,  and  not  utterly  void  upon  its  very 
face,  without  any  reference  whatever  to  any 
extrinsic  facts,  should  have  been  notified  to 
the  underwriters;  even  although  by  proofs 
afforded  by  such  extrinsic  facts  it  might  be 
held  in  its  very  origin  and  concoction  a 
nullity." 

See  also  American  Ins.  Co.  v.  Replogle,  114 
Ind.  1;  Bigler  v.  New  York  Cent.  Ins.  Co.  22 
N.  Y.  402. 

1.  Validity  of  Other  Insurance  at  Time  of  Issu- 
ance Considered.  —  In  Turners.  Meridan  F.  Ins. 
Co.,  16  Fed.  Rep.  454,  Colt,  J.,  said:  "  If  the 
condition  in  the  first  policy  was  violated,  it 
was  done  at  the  time  the  second  contract  of  in- 
surance was  entered  into,  and  the  subsequent 
affirmance  or  disaffirmance  of  the  second  con- 
tract should  not  affect  the  validity  of  the  first. 
The  validity  of  the  first  contract  can  hardly 
turn  upon  what  a  stranger  to  it  may  do  with 
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reference  to  another  contract,  even  after 
liability  upon  the  first  contract  has  become  ab- 
solute by  a  destruction  of  the  property."  See 
also  Carpenter  v.  Providence  Washington  Ins. 
Co.,  16  Pet.  (U.  S.)  495;  Forbush  v.  Western 
Massachusetts  Ins.  Co.,  4  Gray  (Mass.)  337; 
Johnson  v.  American  Ins.  Co.,  41  Minn.  396; 
Jersey  City  Ins.  Co.  v.  Nichol.  35  N.  J.  Eq! 
291,  40  Am.  Rep.  625;  Jacobs  v.  Equitable  Ins. 
Co.,  19  U.  C.  Q.  B.  250. 

2.  Validity  at  Time  of  Loss.  —  Obermeyer  v. 
Globe  Mut.  Ins.  Co.,  43  Mo.  573. 

A  cancellation  of  the  other  insurance  prior 
to  the  time  of  the  loss  revives  the  policy  which 
has  been  rendered  dormant  during  the  con- 
tinuance of  the  other  insurance.  Phcenix  Ins. 
Co.  v.  Johnston,  42  111.  App.  66. 

3.  Motive  for  Breach  Immaterial. —  Pennsyl- 
vania  F.  Ins.  Co.  v.  Kittle,  (Mich.)  8  Ins.  L.  J. 
365- 

4.  Mistake  by  the  assured  in  procuring  other 
insurance  is  immaterial  in  determining  the 
question  of  forfeiture.  Emery  v.  Mutual  City, 
etc.,  F.  Ins.  Co.,  51  Mich.  469,  47  Am.  Rep.  590! 

5.  Mutual  Mistake.  —  Wilson  v.  Queen  Ins. 
Co.,  5  Fed.  Rep.  674;  Boulden  v.  Phcenix  Ins. 
Co.,  96  Ala.  609;  Woodbury  Sav.  Bank,  etc., 
Assoc.  v.  Charter  Oak  F.  &  M.  Ins.  Co.,  31 
Conn.  517. 

6.  Other  Insurance  though  Unenforceable 
through  Insurer's  Insolvency,  etc.  —  Ryder  v. 
Phoenix  Ins.  Co.,  98  Mass.  185;  Behler  v.  Ger- 
man Mut.  F.  Ins.  Co.,  68  Ind.  347. 

7.  Payment  of  Policy  Unenforceable  in  Law  Is 
Immaterial.  —  Fireman's  Ins.  Co.  v.  Holt,  35 
Ohio  St.  189,  35  Am.  Rep.  601,  in  which  case 
both  policies  contained  the"  other  insurance  " 
clause,  and  both  were  violated.  The  posterior 
or  subsequent  policy,  which  the  court  declared 
to  be  void  ab  initio,  was  partially  paid  by  the 
insurers,  which  act,  the  court  said,  did  not 
bring  it  within  the  requirements  of  the  term 
"  other  insurance."  See  also  Philbrook  v. 
New  England  Mut.  F.  Ins.  Co.,  37  Me.  137. 

In  Lindley  v.  Union  Farmers'  Mut.  F.  Ins. 
Co.,  65  Me.  368,  20  Am.  Rep.  701,  the  insurers 
alleged  that  as  the  plaintiff  had  treated  the 
second  policy  as  valid,  and  had  tried  to  collect 
on  it,  he  was  estopped  to  deny  that  it  was 
other  insurance;  and  hence  they  claimed  that 
the  prior  policy  had  been  violated.  But  the 
court,  following  the  case  first  cited  in  this  note, 
held  that  the  insured  was  not  estopped  and 
the  first  policy  not  avoided. 
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Effect  of  Clause  Permitting  Other  Insurance  and  Providing  for  Contribution.  —  Often  where 
permission  for  other  insurance  has  been  granted,  a  pro  rata  contribution  clause 
is  inserted,  when,  of  course,  the  necessity  of  determining  what  is  and  what  is  not 
other  insurance  has  the  same  vital  importance  as  in  the  case  of  the  simple  pro- 
hibitory clause;  and  the  same  rules  of  law  and  principles  of  construction  apply.1 

bb.  Voidable  and  Void  Other  Insurance.  —  No  question  in  the  law  of  fire  insur- 
ance has  more  deeply  perplexed  the  courts  or  resulted  in  greater  confusion 
than  the  effect  of  invalid  other  insurance  upon  a  policy  containing  the  clause 
now  under  discussion.  The  question  last  discussed,  viz.,  the  validity  of  the 
other  insurance  and  the  rules  of  determining  it,  is~of  vital  importance  because 
of  the  distinction  which  is  drawn  between  void  and  voidable  other  insurance, 
as  a  violation  of  the  primary  policy.  For  it  has  been  held,  by  way  of  dicta  or 
express  holdings,  in  the  federal  courts,  those  of  six  states  of  the  Union,  and 
those  of  two  of  the  Canadian  provinces,  that  other  insurance  which  is  merely 
voidable  at  the  insurer's  option  constitutes  a  bar  to  recovery  on  the  original 
policy;  *  while  the  courts  of  New  Brunswick  and  of  seven  states  of  the  Union 
have  expressed  opinions  directly  to  the  contrary.3  It  must  be  admitted  that 
the  law  on  this  phase  of  the  question  is  unsettled;  but  it  certainly  seems  to 
be  the  better  reasoning  that  a  voidable  policy  —  one  which  cannot  be  enforced, 
and  from  which  the  assured  can  derive  no  benefit  save  as  a  possible,  voluntary, 
and  discretionary  gift  —  is  no  violation  of  the  letter,  if  indeed  it  be  of  the 


1.  Contributory  Other  Insurance.  —  Cassity  v. 
New  Orleans  Ins.  Assoc.,  65  Miss.  49;  Fitz- 
simmons  v.  City  F.  Ins.  Co.,  18  Wis.  234,  86 
Am.  Dec.  761;  Queen  Ins.  Co.  v.  Jefferson  Ice 
Co..  64  Tex.  578;  Howard  Ins.  Co.  v.  Scribner, 
5  Hill  (N.  Y.)  300;  Royal  Ins.  Co.  v.  Roedel, 
78  Pa.  St.  19,  21  Am.  Rep.  r;  Lowell  Mfg.  Co. 
v.  Safegard  F.  Ins.  Co.,  88  N.  Y.  592;  Angel- 
rodt  v.  Delaware  Mut.  Ins.  Co.,  31  Mo.  593; 
Blake  v.  Exchange  Mut.  Ins.  Co.,  12  Gray 
(Mass.)  265;  Baltimore  F.  Ins.  Co.  v.  Loney, 
20  Md.  20;  Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  93  U.  S.  527. 

2.  Voidable  Other  Insurance  a  Bar  —  United 
States. — -Carpenter  v.  Providence  Washington 
Ins.  Co.,  16  Pet.  (U.  S.)  495;  Turner  v.  Meri- 
dan  F.  Ins.  Co.,  16  Fed.  Rep.  454,  wherein  the 
court,  per  Colt,  J.,  said:  "  We  think  the  rule, 
supported  as  it  is  by  authorities  of  great 
weight,  which  holds  the  taking  out  of  a  void- 
able policy  a  violation  of  the  provisions  re- 
specting other  insurance  in  the  first  policy,  the 
best  one,  and  subject  to  less  serious  objections 
than  any  other." 

Georgia.  —  Lackey  v 
Co.,  42  Ga.  456. 

Indiana.  —  American 
114  Ind.  r. 

Kentucky.  —  Suggs  v.  Liverpool,  etc.,  Ins. 
Co.,  (Ky.)  9  Ins.  L.  J.  657;  Stevenson  v. 
Phoenix  Ins.  Co.,  83  Ky.  7,  4  Am.  St.  Rep. 
120. 

New  York.  —  Landers  v.  Watertown  F.  Ins. 
Co.,  86  N.  Y.  414,  40  Am.  Rep.  554;  Bigler  v. 
New  York  Cent.  Ins.  Co.,  22  N.  Y.  402. 

Pennsylvania.  —  Lycoming  Ins.  Co.  -j.  Mitch- 
ell, 48  Pa.  St.  367.  But  it  must  be  noted  that 
in  this  case  the  question  was  complicated  by 
an  alleged  waiver  on  the  part  of  the  other  in- 
surers of  their  right  to  avoid  it,  hence  making 
it  in  result  a  valid  and  binding  policy. 

Tennessee.  —  Royal  Ins.  Co.  v.  McCrea,  8 
Lea  (Tenn.)  531,  41  Am.  Rep.  656;  Somerfield 
v.  State  Ins.  Co.,  8  Lea  (Tenn.)  547,  41  Am. 
Rep.  662. 

13  C.  of  L. — 20  305 


Georgia  Home  Ins. 
Ins.  Co.  v.  Replogle, 


Canada.  —  Gauthier  v.  Waterloo  Mut.  Ins. 
Co.,  6  Ont.  App.  231;  Jacobs  v.  Equitable  Ins. 
Co.,  19  U.  C.  Q.  B.  250;  Ramsay  Woollen 
Cloth  Mfg.  Co.  v.  Mutual  F.  Ins.  Co.,  11  U. 
C.  Q.  B.  516. 

In  Iowa,  in  the  case  of  David  v.  Hartford 
Ins.  Co.,  13  Iowa  69,  the  rule  of  the  text  was 
declared,  but  the  contrary  rule  was  followed  in 
the  later  case  of  Hubbard  v.  Hartford  F.  Ins. 
Co.,  33  Iowa  325,  11  Am.  Rep.  125. 

3.  Voidable  Other  Insurance  No  Bar  to  Eecovery 
—  Illinois.  —  Germania  F.  Ins.  Co.  v.  Klewer, 
129  111.  599,  Baker,  J.,  saying:  "  There  can  be 
no  existing  insurance  without  such  insurance 
is  valid  and  in  full  force,  and  capable  of  being 
legally  enforced  or  collected  in  case  of  the  de- 
struction of  (he  property  insured." 

Iowa.  —  Hubbard  v.  Hartford  F.  Ins.  Co., 
33  Iowa  325,  11  Am.  Rep.  125. 

Maine.  —  Lindley  v.  Union  Farmers'  Mut. 
F.  Ins.  Co.,  65  Me.  368,  20  Am.  Rep.  701 
(dictum). 

Maryland.  —  Sweeting  v.  Mutual  F.  Ins. 
Co.,  83  Md.  63. 

Massachusetts.  —  Jackson  v.  Massachusetts 
Mut.  F.  Ins.  Co.,  23  Pick.  (Mass.)  418,  34  Am. 
Dec.  69;  Thomas  v.  Builders'  Mut.  F.  Ins.  Co., 
119  Mass.  121,  20  Am.  Rep.  317,  wherein 
Devens,  J.,  said:  "  It  is  for  the  defendant  [the 
first  insurers]  to  show  that  such  instrument  was 
a  valid  and  legal  policy,  effectual  and  binding 
upon  the  insurers.  If  it  was  invalid  so  far  as 
the  property  in  question  was  concerned,  there 
would  by  legal  intendment  be  no  second  in- 
surance upon  it,  and  therefore  no  avoidance 
of  the  first  policy.  *  *  *  Having  effected 
no  valid  subsequent  insurance,  [the  plaintiffs] 
have  not  avoided  the  prior  policy  with  the 
defendant." 

Missouri.  —  Obermeyer  v.  Globe  Mut.  Ins. 
Co.,  43  Mo.  573- 

Virginia.  —  Sutherland  v.  Old  Dominion 
Ins.  Co.,  31  Gratt.  (Va.)  176. 

New  Brunswick.  —  McLachlan  v.  ./Etna  Ins. 
Co.,  9  New  Bruns.  173. 
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spirit,  of  the  stipulation  which  is  inserted  in  the  policy  for  the  purpose  of 
avoiding  the  dangers  of  double  insurance  and  the  fraud  of  an  enforced  double 
recovery. 

When  the  Other  Insurance  Is  Absolutely  Void,  the  great  preponderance  of  authority 

has  laid  down  the  rule  that  this  does  not  constitute  double  insurance  within 
the  meaning  of  this  clause  in  the  policy; 1  nevertheless,  a  few  dicta  and  rulings 
to  the  contrary  may  be  found.3 

(d)  Effect  of  Procuring  Valid  Other  Insurance.  —  Where  the  validity  of  the  other 
insurance  is  unquestioned,  the  courts  have  held  with  perfect  unanimity  that 
the  stipulations  of  this  clause,  restricting,  under  penalty  of  forfeiture,  the  taking 
of  other  insurance,  must  be  enforced,3  unless  the  assured  can  call  the  rules  of 


1.  Void  Other  Insurance  No  Bar  to  Recovery,  — 

Those  courts  which  hold  that  voidable  other 
insurance  is  not,  strictly  speaking,  other  insur- 
ance would  undoubtedly  regard  a  void  policy 
as  also  not  other  insurance  within  the  mean- 
ing of  the  clause.  The  following  courts  have 
declared  void  insurance  to  be  no  insurance: 
United  Statts. — Allison  v.  Phoenix  Ins.  Co., 

3  Dill.  (U.  S.)  480;  Leibrandt,  etc.,  Stove  Co. 
v.  Fireman's  Ins.  Co.,  35  Fed.  Rep.  30. 

Indiana.  —  Rising  Sun  Ins.  Co.  v.  Slaughter, 
20  Ind.  520. 

Maine.  —  Philbrook  v.  New  England  Mut. 
F.  Ins.  Co.,  37  Me.  137. 

Maryland. — Sweeting  v.  Mutual  F.  Ins. 
Co.,  83  Md.  63. 

Massachusetts. — Jackson  v.  Massachusetts 
Mut.  F.  Ins.  Co.,  23  Pick.  (Mass.)  418,  34  Am. 
Dec.  69;  Clark  v.  New  England  Mut.  F.  Ins.  Co., 
6  Cush.  (Mass.)  342,  53  Am.  Dec.  44;  Forbush 
v.  Western  Massachusetts  Ins.  Co.,  4  Gray 
(Mass.)  337;  Hardy  v.  Union  Mut.  F.  Ins.  Co., 

4  Allen  (Mass.)  217;  Wheeler  v.  Watertown  F. 
Ins.  Co.,  131  Mass.  1;  Hayes  v.  Milford  Mut. 
F.  Ins.  Co.,  170  Mass.  492. 

Missouri.  —  Obermeyer  v.  Globe  Mut.  Ins. 
Co.,  43  Mo.  573. 

New  Hampshire. — Gale  v.  Belknap  County 
Ins.  Co. ,  41  N.  H.  170. 

New  Jersey.  —  Schenck  v.  Mercer  County 
Mut.  F.  Ins.  Co.,  24  N.  J.  L.  447;  Jersey  City 
Ins.  Co.  v.  Nichol,  35  N.  J.  Eq.  291,  40  Am. 
Rep.  625. 

New  York.  —  Hand  v.  Williamsburgh  City 
F.  Ins.  Co.,  57  N.  Y.  41. 

Ohio.  —  Knight  v.  Eureka  F.  &  M.  Ins.  Co., 
26  Ohio  St.  664,  20  Am.  Rep.  778;  Fireman's 
Ins.  Co.  v.  Holt,  35  Ohio  St.  189,  35  Am.  Rep. 
601. 

Pennsylvania.  —  Lycoming  Ins.  Co.  v.  Mitch- 
ell. 48  Pa.  St.  367;  Marshall  v.  Insurance  Co. 
of  North  America,  28  W.  N.  C.  (Pa.)  283.  In 
Stacey  v.  Franklin  F.  Ins.  Co.,  2  W.  &  S.  (Pa.) 
506,  where  both  policies  prohibited  other  insur- 
ance without  notice  and  consent,  and  neither 
insurer  gave  consent,  the  court  said  that  the 
second  policy,  by  such  a  violation  of  its  terms, 
was  "  a  vain,  nugatory,  void  act,"  and 
"  wholly  inoperative  and  void." 

Texas.  —  Wilson  v.  vEtna  Ins  Co.,  12  Tex. 
Civ.  App.  512. 

Virginia. — Sutherland  v.  Old  Dominion 
Ins.  Co.,  31  Gratt.  (Va.)  176. 

Wisconsin.  —  Walters  v.  St.  Joseph  F.  &  M. 
Ins.  Co.,  39  Wis.  489. 

Canada.  —  National  Ins.  Co.  v.  Rousseau,  13 
Quebec  L.  Rep.  295. 


2.  Void  Policy  May  Constitute  Other  Insurance. 

—  Turner  v.  Meridan  F.  Ins.  Co.,  16  Fed.  Rep. 
454  (dictum);  Suggs  v.  Liverpool,  etc.,  Ins. 
Co.,  (Ky.)  9  Ins.  L.  J.  657;  Stevenson  v. 
Phoenix  Ins.  Co..  83  Ky.  7,  4  Am.  St.  Rep.  120 
(dictum);  Funke  v.  Minnesota  Farmers'  Mut. 
Ins.  Assoc.,  29  Minn.  347,  43  Am.  Rep.  216; 
Bigler  v.  New  York  Cent.  Ins.  Co.,  22  N.  Y.  402. 

In  England,  where  "  honor  "  policies  are 
declared  by  statute  to  be  void,  if  such  a  policy 
is  procured  in  violation  of  the  terms  of  a  prior 
policy,  the  prior  insurer  is  relieved.  This  rul- 
ing is  based  upon  the  fact  that,  although  the 
statute  declares  such  "  honor  "  policies  to  be 
void,  yet  they  are  universally  recognized  and 
treated  by  all  parties  as  perfectly  good.  See 
Roddick  v.  Indemnity  Mut.  Marine  Ins.  Co., 
(1895)  1  Q.  B.  836. 

3.  Valid  Other  Insurance  Constitutes  Breach  — 
United  States.  —  Carpenter?/.  Providence  Wash- 
ington Ins.  Co.,  16  Pet.  (U.  S.)  495;  Union 
Nai.  Bank  v.  German  Ins.  Co.,  71  Fed.  Rep. 
473- 

Alabama.  —  Waldman  v.  North  British,  etc.. 
Ins.  Co.,  91  Ala.  170,  24  Am.  St.  Rep.  883. 

California.  —  Locey  v.  American  Cent.  Ins. 
Co.,  (Cal.  1886)  11  Pac.  Rep.  791. 

Illinois.  —  Halliday  v.  St.  Paul  F.  &  M.  Ins. 
Co..  31  111.  App.  398. 

Indiana.  —  Phoenix  Ins.  Co.  v.  Benton, 
(Ind.)  11  Ins.  L.  J.  634. 

Io7va.  —  Hygum  v.  Mtna.  Ins.  Co.,  11  Iowa 
21 ;  Behrens  v.  Germania  Ins.  Co.,  58  Iowa  26, 
affirmed  64  Iowa  19;  Zimmerman  v.  Home 
Ins.  Co.,  77  Iowa  685. 

Maine.  —  Philbrook  v.  New  England  Mut. 
F.  Ins.  Co.,  37  Me.  337. 

Maryland.  — Sweeting  v.  Mutual  F.  Ins.  Co., 
S3  Md.  63. 

Massachusetts.  —  Ryder  v.  Phoenix  Ins.  Co., 
98  Mass.  185;  Forbush  v.  Western  Massachu- 
setts Ins.  Co.,  4  Gray  (Mass.)  337;  Jackson  v. 
Massachusetts  Mut.  F.  ns.  Co.,  23  Pick. 
(Mass.)  418,  34  Am.  Dec.  69. 

Michigan.  —  Allemania  F.  Ins.  Co.  v.  Hurd, 
37  Mich.  11;  Emery  v.  Mutual  City,  etc.,  F. 
Ins.  Co.,  51  Mich.  469,  47  Am.  Rep.  590. 

Minnesota.  —  Johnson  v.  American  Ins.  Co., 
41  Minn.  396;  Goldin  v.  Northern  Assur.  Co., 
46  Minn.  471. 

Missouri.  —  Barnard  v.  National  F.  Ins.  Co., 
27  Mo.  App.  26;  Kempf  v.  Farmers'  Mut.  F. 
Ins.  Co.,  41  Mo.  App.  27. 

Nevada.  —  Healey  v.  Imperial  F.  Ins.  Co.,  5 
Nev.  270. 

New  Hampshire.  —  Blanchard   v.  Atlantic 
Mut.  F.  Ins.  Co.,  33  N.  H.  9. 
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waiver  or  estoppel  to  his  aid.  But  the  phrase  providing  that  this  policy 
shah  be  void  "  in  case  of  breach  by  other  insurance  is  construed  to  mean 
'  voidable  at  the  insurer's  option,"  and  not  absolutely  void,  for  the  clause  is 
for  the  insurer's  protection  and  may  be  waived  by  him. 

S  Third  Stage—  Other  Insurance,  -Valid  or  Invalid,"  Forbidden  — 
(g\  or  gin  and  Object  -  The  evils  of  over-insurance,  or  attempts  thereat,  were 
Sverelv  felt  by  the  insurance  companies  in  those  jurisdictions  where  the 
courts  allowed  the  assured  to  recover  on  his  policy  notwithstanding  he  had  pro- 
cured other  insurance  which  he  supposed  was  binding  oh  the  insurers,  though 
in  truth  void  or  voidable  for  some  cause.  Believing  himself  secure,  the 
vkdlance  of  the  insured  would  often  relax;  or,  if  dishonest,  this  incentive  to 
the  destruction  of  his  property  was  not  always  resisted.  It  was  to  meet  these 
evils  that  the  insurers  began,  about  the  middle  of  the_  present  century  to 
insert  in  the  stipulation  against  other  insurance  a  provision  to  the  eriect  that 
the  clause  should  have  full  force  and  effect  whether  the  other  insurance  was 
"valid  or  invalid,"  and  such  a  provision  is  found  in  nearly  all  policies  ot  the 

Pre(brvaUdUy.-The  clause  is  valid  and  reasonable,  and  has  generally  been 
enforced  though  the  other  insurance  be  voidable  or  even  void/  it  being  held 
that  the  presence  of  this  clause  excludes  all  inquiry  as  to  the  validity  of  the 
other  insurance,3  though  authorities  are  not  wanting  for  the  doctrine  that  even 
under  this  form  of  the  clause  the  other  insurance  must  be  valid  in  order  to 
effect  a  forfeiture  of  the  policy.4 

New  F^.-Hand  v.  Williamsburgh  City         Kentucky.  —  Brumfield  v.  Union   Ins.  Co., 
F  In*  Co    57  N.  Y.  41;  Whit  well  v.  Putnam 
f'  Ins.  Co.,  6  Lans.  (N.  Y.)  166;  Gilbert  v. 
Phoenix  Ins.  Co.,  36  Barb.  (N.  Y.)  372. 

Ohio.  —  Harris  v.  Ohio  Ins.  Co.,  5  Ohio  466; 
Phoenix  Ins.  Co.  v.  Michigan  Southern,  etc., 
R.  Co..  28  Ohio  St.  69. 

Pennsylvania.  —  Lycoming  Mut.  Ins.  Co.  v. 
Slockbower,  26  Pa.  St.  199;  Bahner  v.  Stone 
Valley  Mut.  F.  Ins.  Co.,  127  Pa.  St.  464;  Bard 
v.  Penn  Mut.  F.  Ins.  Co.,  153  Pa.  St.  257,  34 
Am  St.  Rep.  704;  Stacey  v.  Franklin  F.  Ins. 
Co.,  2  W.  &  S.  (Pa.)  506. 

South   Carolina.  —  Neve  v.  Columbia  Ins. 
Co.,  2  McMull.  L.  (S.  Car.)  220. 

Tennessee.  —  Deming  v.  Merchants'  Cotton- 
press,  etc.,  Co.,  90  Tenn.  307. 

Texas.  —  East  Texas  F.  Ins.  Co.  v.  Flippen, 
4  Tex.  Civ.  App.  57°- 

Virginia.  —  Mutual  Assur.  Soc.  ^.Karnes, 
(Va.)  3  Ins.  L.  J.  313. 

Wisconsin.  —  Bonneville  v.  Western  Assur. 
Co..  68  Wis.  298. 

Canada.  —  Hatton  v.  Beacon  Ins.  Co.,  16  U. 
C.  Q.  B.  316;  Bruce  v.  Gore  Dist.  Mut.  Assur. 
Co.,  20  U.  C.  C.  P.  207;  Butler  v.  Merchants' 
Marine  Ins.  Co.,  17  Nova  Scotia  301;  Parsons 
v.  Queen  Ins.  Co.,  4  Ont.  App.  103;  Lym- 
burner  v.  Stadacona  Ins.  Co  ,  2  Stephen's  Dig. 
(Quebec)  412. 

1.  "This  Policy  Shall  Be  Void  "  Construed.  — 
Saville  v.  .Etna  Ins.  Co.,  8  Mont.  419;  Web- 
ster v.  Phoenix  Ins.  Co.,  36  Wis.  67,  17  Am. 
Rep.  479. 

2.  Clause  Valid  and  Reasonable  —  Illinois.  — 
Continental  Insurance  Co.  v.  Hulman,  92  111. 
145,  34  Am.  Rep.  122. 

Indiana.  —  Phenix  Ins.  Co.  v.  Lamar,  106 
Ind.  513,  55  Am.  Rep.  764;  Bowlus  v.  Phenix 
Ins.  Co.,  133  Ind.  106. 

Kansas.  —  Commercial  Union  Assur.  Co.  v. 
Norwood,  57  Kan.  61.0. 
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Kentucky. 
87  Ky.  122. 

Michigan.  —  Liverpool,  etc.,  Ins.  Co.  v.  Ver- 
dier,  33  Mich.  138,  35  Mich.  395;  Donogh  v. 
Farmers'  F.  Ins.  Co.,  104  Mich.  503. 

Mississippi.  —  Cassity  v.  New  Orleans  Ins. 
Assoc.,  65  Miss.  49. 

Nebraska.  —  Hughes  v.  Insurance  Co.  ot 
North  America,  40  Neb.  626.  See  also  Home 
F  Ins.  Co.  v.  Wood,  50  Neb.  381. 

North  Carolina.  — Sugg  v.  Hartford  F.  Ins. 
Co.,  98  N.  Car.  143-  .'  .„ 

Texas.  —  Guinn  v.  Phenix  Ins.  Co.,  (lex. 
Civ.  App.  1893)  31  S.  W.  Rep.  566;  Wilson  v. 
,Etna  Ins.  Co.,  12  Tex.  Civ.  App.  512. 

Canada.  —  Hammond  v.  Citizens  Ins.  Co.,  26 
New  Bruns.  371.  . 

3.  Validity  or  Invalidity  Immaterial.  —  Conti- 
nental Ins.  Co.  v.  Hulman,  92  111.  145,  34  Am. 

ReP-  I22-  „      ,  •         .  , 

4.  Clause  Not  Enforced.  —  Speaking  of  the 
clause  "  whether  valid  or  not,"  it  was  declared 
in  Gee  v.  Cheshire  County  Mut.  F.  Ins.  Co., 
55  N.  H.  65,  20  Am.  Rep.  171,  that  the  clause 
is  not  a  valid  one,  being  void  for  repugnancy 
and  inconsistent  with  the  scope  and  effect  of 
the  contract. 

In  Iowa  the  rule  has  also  been  adopted  that 
if  the  other  policy  is  void  ad  initio,  it  is  no 
breach  of  the  condition  under  consideration. 
Stevens  v.  Citizens'  Ins.  Co.,  69  Iowa  658.  See 
also  Wolpert  v.  Northern  Assur.  Co.,  44  W. 
Va  734- 

In  Missouri,  in  a  case  where  the  liability  of 
the  defendant  was  limited  in  accordance  with 
the  amount  of  insurance  on  the  property  by 
other  policies  "  without  reference  to-  the  solv- 
ency or  the  liability  of  the  other  insurers,  it 
was  held  that  the  words  quoted  had  reference 
only  to  valid  insurances,  which,  though  in 
force  at  the  time  of  the  loss,  did  not  constitute 
legal  liabilities,  and  did  not  include  contracts 
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c  Character  and  Essentials  of  Other  Insurance  —  (i)  In  General 
—  Definition.  —  The  term  "other  insurance,"  as  employed  in  a  fire-insurance 
policy,  signifies  additional  indemnity  (valid  or  voidable  at  the  insurer's  option), 
effected  either  previously,  simultaneously,  or  subsequently,  and  existing  con- 
temporaneously with  the  original  insurance,  wholly  or  in  part  upon  the  same 
subject,  risk,  and  interest,  by  the  same  insured  or  for  his  benefit  and  with  his 
knowledge  and  assent.1  The  various  elements  of  this  definition  will  now  be 
discussed  in  detail. 

(2)  Other  Insurance  Must  Constitute  Indemnity.  —  Other  insurance  must 
constitute  indemnity,  for  such  is  essentially  the  nature  of  fire  insurance* 
Therefore  the  "other-insurance"  clause  in  a  fire  policy  can  be  affected  in  no 
way  by  a  life  policy  taken  out  by  the  owner  of  the  insured  property,  life 
insurance  not  being  in  the  nature  of  indemnity.3  Likewise,  when  the  owner 
has  disposed  of  the  subject-matter  he  can  suffer  no  loss,  and  hence  cannot  be 
indemnified  ;  and  an  attempt  by  him  to  insure  is  nugatory.4    Nor  will  the  fact 


of  supposed  insurance  which,  for  any  sufficient 
cause,  failed  ever  to  become  operative.  Parks 
v.  Hartford  Ins.  Co.,  100  Mo.  373. 

1.  Other  Insurance  Denned.  —  No  text  writer, 
no  single  judicial  decision,  has  formulated  a 
definition  of  other  insurance  which  is  both  ac- 
curate and  sufficiently  comprehensive.  The 
above  definition,  the  various  elements  of  which 
have  been  gathered  from  the  upwards  of  six 
hundred  judicial  interpretations  of  this  one 
clause  in  the  fire-insurance  policy,  is  thought 
to  be  comprehensive,  and  to  cover  accurately 
all  the  essential  elements,  in  so  far  as  it  is 
possible  under  the  present  unsettled  and  dis- 
cordant state  of  the  law  upon  some  of  its 
phases.  The  following  pages  will  show  the 
various  rulings  wherein  a  discrepancy  may  lie 
between  the  prevailing  doctrine  as  condensed 
in  this  definition,  and  the  exceptional  inter- 
pretations. 

_  The  nearest  approach  to  an  accurate  defini- 
tion is  found  in  Home  Ins.  Co.  v.  Gwathmey, 
82  Va.  923,  wherein  Lacy,  J.,  said:  '*  '  Double 
insurance  '  may  be  defined  to  be  additional 
and  valid  insurance,  prioror  subsequent,  upon 
the  same  subject,  risk,  and  interest,  effected 
by  the  same  insured  or  for  his  benefit  and  with 
his  knowledge  and  consent."  The  inaccuracy 
and  insufficiency  of  this  oft-quoted  definition 
will  appear  as  the  definition  in  the  text  is 
elaborated. 

Analogous  Phrases.  —  The  term  "  other  insur- 
ance" is  used  somewhat  indiscriminately  in 
connection  with  the  following  terms,  most  of 
which,  however,  when  accurately  employed, 
are  not  wholly  synonymous.  In  order  to 
illustrate,  assume  policy  A  to  be  the  original 
contract  of  insurance. 

Double  Insurance  would  apply  to  policies  A 
and  B  together,  whether  policy  B  attaches 
previously,  simultaneously,  or  subsequently 
to  policy  A. 

Additional  Insurance  is  applied  to  the  B  pol- 
icy as  an  augmentation  of  the  insurance,  ex- 
trinsic to  the  A  policv.  Potter  v.  Ontario,  etc., 
Mut.  Ins.  Co.,  5  Hill  (N.  Y.)  147.  Where  this 
term  is  employed  in  the  "  other-insurance  " 
clause,  the  courts,  in  order  to  satisfy  the  plain 
intent  of  the  contract,  construe  it  liberally, 
extending  it  to  insurance  attaching  previously 
and  simultaneously,  as  well  as  to  that  which 
is  issued  subsequently  to  the  A  policy.  Thus 
the  time  element,  inherent  in  the  term,  is 
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eliminated.  Nevertheless,  from  a  purely  lexi- 
cographic view,  it  is  difficult  to  comprehend 
how  the  B  policy  (assuming  it  to  attach  previ- 
ously to  or  simultaneously  with  the  A  policy) 
could  be  an  addition  to  that  which,  as  yet,  has 
no  existence. 

Cumulative,  More,  or  Further  Insurance  may 
be  defined  similarly  to  additional  insurance. 

Over- Insurance  occurs  where  other  insurance 
is  permitted  to  a  certain  amount  by  policy  A, 
but  this  amount  is  exceeded  by  policy  B, 
either  alone  or  in  conjunction  with  other  poli- 
cies. North  British,  etc.,  Ins.  Co.  v.  Steiger, 
124  111.  81;  Geib  v.  International  Ins.  Co.,  1 
Dill.  (U.  S.)  443.  The  amount  of  other  insur- 
ance _  permitted  may  be  specified  by  a  sum 
definite,  or  by  an  estimated  percentage  of  the 
cash  value  of  the  subject-matter. 

Excessive  Insurance  is  synonymous  with 
over-insurance. 

Concurrent  Insurance  is  a  narrower  term 
than  "other  insurance;  "  it  signifies  other  insur- 
ance which  is  of  such  a  nature  that  it  coincides 
and  jointly  contributes  to  the  same  common 
purpose  vyith  the  original  A  policy.  In  a 
Texas  decision,  the  soundness  of  which  has 
been  questioned,  Stayton,  C.  J.,  said  that  the 
term  "  concurrent  insurance  "  must  be  con- 
strued to  apply  to  the  total  insurance,  the  pol- 
icy in  which  the  term  is  used  inclusive.  East 
Texas  F.  Ins.  Co.  v.  Blum,  76  Tex.  653. 
Thus  a  policy  for  five  hundred  dollars,  permit- 
ting one  thousand  dollars  concurrent  insur- 
ance, would  be  violated  by  other  insurance 
in  excess  of  five  hundred  dollars. 

Reinsurance  has  an  essentially  different 
meaning  from  "  other  insurance."  Reinsur- 
ance is  procured  by  the  insurer,  not  the  as- 
sured, its  object  being  to  indemnify  the  first 
insurer,  and  not  the  assured.  Union  Ins.  Co. 
v.  American  F.  Ins.  Co.,  107  Cal.  327,  48  Am. 
St.  Rep.  140;  Hone  v.  Mutual  Safety  Ins.  Co., 
1  Sandf.  (N.  Y.)  137,  in  which  case  Sandford, 
J.,  said:  "  In  the  former  [other  or  double  in- 
surance] the  first  insured  participates;  in  the 
latter  [reinsurance]  he  has  no  concern.  In 
the  former  the  underwriters  all  share  in  the 
loss;  in  the  latter  *  *  *  the  reassurer 
pays  all  that  he  reinsures." 

2.  See  supra,  this  title,  The  Contract  in  Gen- 
era  I  —  Definition  and  Nature. 

3.  See  the  title  Life  Insurance. 

4.  No  Insurable  Interest.  —  Though  the  owner 
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that  the  insured  may  look  to  a  third  party  for  compensation  for  the  negligent 
destruction  of  the  insured  property  constitute  a  double  indemnity.  Insur- 
ance, though  unenforceable  because  of  the  insolvency  of  the  insurer,  is  never- 
theless within  the  meaning  of  the  term  "other  insurance,"  for  it  is  in  the 
nature  of  an  indemnity.2  The  form  of  the  contract  of  indemnity  is  not 
important.3  .  ,  ., 

A  Mere  Application  does  not,  of  course,  constitute  other  insurance,  though  it 
subsequently  accepted  it  will  infringe  the  clause.4 

(3)  Time  of  Issuance.  —  Other  insurance  in  actual  operation  has  the  same 
effect  in  increasing  the  risk,  regardless  of  whether  it  was  issued  previously, 
simultaneously,  or  subsequently  to  the  policy  which  prohibits  it ;  hence  any 
policy  so  issued  is  within  the  terms  of  the  clause  5  unless  the  wording  neces- 
sarily and  unavoidably  demands  a  construction  restricting  its  notorious  pur- 
pose to  a  narrower  class  of  other  insurance.  In  order  to  avoid  the  hardships 
of  forfeiture,  some  courts  have  evaded  this  construction.6  Many  cases  appar- 
ently in  conflict  really  concede  the  rule  by  necessary  implication,  but  avoid 
its  enforcement  by  seeking  aid  from  the  convenient  doctrines  of  waiver  and 
estoppel. 

Subsequent  Cancellation.  —  The  fact  that  steps  have  been  taken  to  cancel  the 
other  insurance  will  not  avoid  a  breach  if  they  are  not  completed  before 
the  fire.7 

(4)  Concurrent  Operation.  —  The  reason  for  this  prohibitory  clause  applies 
v  when  there  are  two  contracts  of  insurance  existing  at  the  same  time. 


only 

may  hold  a  valid  policy,  if  he  parts  with  his 
interest  the  policy  ceases,  for  the  policy  being 
an  indemnity  against  loss  to  the  assured,  he 
can  have  no  loss  when  he  has  no  interest. 
The  policy  does  not  pass  with  the  interest  un- 
less the  insurer  consents.  Wilson  v.  Hill,  3 
Met.  (Mass.)  66.  See  also  supra,  this  title, 
Parties  to  the  Contract — Insurable  Interest. 

1.  Must  Be  Insurance.  —  "A  carrier  is  not  an 
insurer,  though  he  is  sometimes  inadvertently 
called  so.  *  *  *  His  is  not  a  contract  of 
indemnity,  independent  of  the  care  and  cus- 
tody of  the  goods."  Gales  v.  Hailman,  11 
Pa.  St.  515. 

2.  Unenforceable  Insurance  May  Be  Other  In- 
surance.—  Ryder  v.  Phoenix  Ins.  Co.,  98 
Mass.  185. 

3.  Form.  —  An  insurance  contract  is  not 
within  the  slatute  of  frauds,  and  may  be  made 
orally.  Springfield  F.  &  M.  Ins  Co.  v.  De 
Jarnett,  in  Ala.  248;  Commercial  Mut.  Ma- 
rine Ins.  Co.  v.  Union  Mut.  Ins.  Co.,  19  How. 
(U.  S.)  318;  Relief  F.  Ins.  Co.  v.  Shaw,  94  U. 
S.  574;  Hening  v.  U.  S.  Insurance  Co.,  2  Dill. 
(U.  S.)  26.  Nor,  of  course,  is  a  renewal  con- 
tract within  the  statute  of  frauds.  Commer- 
cial F.  Ins.  Co.  v.  Morris,  105  Ala.  498. 

An  interim  receipt  is  such  an  indemnifica- 
tion as  to  create  other  insurance.  Hatton  v. 
Beacon  Ins.  Co.,  16  U.  C.  Q.  B.  316;  Mason  v. 
Andes  Ins.  Co.,  23  U.  C.  C.  P.  37;  Bruce 
v.  Gore  Dist,  Mut.  Assur.  Co.,  20  U.  C.  C.  P. 
207;  Greet  v.  Citizens'  Ins.  Co.,  5  Ont.  App. 
596;  Cockburn  v.  British  America  Assur.  Co, 
19  Ont.  Rep.  247. 

4.  Application  Not  a  Breach.  —  Cutler  v.  Royal 
Ins.  Co.,  70  Conn.  566. 

5.  Construction  of  Terms.  —  Prohibitions  in 
such  general  terms  as  "  other  insurance  "  and 
"  another  insurance  "  must  be  construed  as 
prohibiting  both  prior  and  subsequent  insur- 
ance.   Frederick  County  Mut.  F.  Ins.  Co.  v. 
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Deford,  38  Md.  404;  Warwick  v.  Monmouth 
County  Mut.  F.  Ins.  Co.,  44  N.  J.  L.  83; 
Home  Ins.  Co.  v.  Gwathmey,  82  Va.  923;  Hat-  . 
ton  v.  Beacon  Ins.  Co.,  16  U.  C.  Q.  B.  3] 6. 
And  the  essential  object  of  the  clause  applies 
to  any  insurance,  whether  issued  previously, 
simultaneously,  or  subsequently.  Manhattan 
Ins.  Co.  v.  Stein,  5  Bush  (Ky.)  652.  See  also 
United  Firemen's  Ins.  Co.  ^.Thomas,  92  Fed. 
Rep.  127. 

6.  Contemporaneous  Insurance  Is  Not  Prior  or 
Subsequent.  —  An  agent  issuing  two  policies, 
one  of  which  prohibits  any  insurance  that 
"  has  been  or  shall  hereafter  be  made  "  on  the 
property,  cannot  then  claim  a  breach  of  this 
clause  for  the  other  policy  which  he  issues, 
being  neither  prior  nor  subsequent,  but  con- 
temporaneous; it  is  not  only  not  a  violation  of 
the  letter  of  the  prohibition,  but  it  is  also  not 
in  conflict  with  the  spirit  of  the  clause,  which 
seeks  to  guard  against  an  unknown  risk. 
Washington  F.  Ins.  Co.  v.  Davison,  30  Md.  91. 

Clause  Prohibiting  Other  Insurance  That  "Has 
Been  or  Shall  Be  Issued."— In  a  suit  upon  a 
policy  prohibiting  other  insurance  that  '-  has 
been  or  shall  be  issued  "  previously  or  subse- 
quently, without  notice,  the  defense  was  that 
other  goods  which  were  also  covered  by  insur- 
ance were  confused  and  merged  with  those 
covered  bv  this  policy,  thus  creating  double 
insurance.  It  was  held  that  as  the  other  in- 
surance was  not  issued  upon  these  goods,  but 
covered  them  by  reason  of  merger,  there  was 
no  breach.  Vose  v.  Hamilton  Mut.  Ins.  Co., 
39  Barb.  (N.  Y.)  302. 

7.  Cancellation  Proceedings  Never  Completed.  — 
Hartford  F.  Ins.  Co.  v.  McKenzie,  70  111.  App. 

X\.  Two  Contracts  Operating  at  Different  Times 
and  Places.  —  There  is  no  double  insurance 
when  two  policies  covering  the  same  risk  on 
the  same  goods  are  to  operate  at  distinct  and 
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Consequently  when  the  first  policy  is  cancelled  previously  to  1  or  contemporane- 
ously with  2  the  issuance  of  the  second  policy,  there  is  no  double  insurance. 
But  allowing  the  first  policy  to  continue  for  several  days,  before  cancellation] 
creates  a  forfeiture  because  of  double  insurance.3  Some  courts  hold  that  the 
two  policies  must  be  in  operation  at  the  time  of  the  loss,4  but  this  is  not  the 
prevailing  doctrine.5 

Contemporaneous  other  insurance.  —  The  fact  that  the  other  insurance  was  obtained 
at  the  same  time  as  the  policy  in  suit  will  not  prevent  the  operation  of  the 
clause.6 

(5)  Identity  of  Subject-matter.  —  To  constitute  double  insurance,  both 
policies  must  cover  the  same  subject-matter.7  Where  the  subject-matter 
alleged  to  be  doubly  insured  is  so  indicated  as  to  leave  a  latent  ambiguity  as 
to  its  identity,  parol  evidence  is  admissible  to  ascertain  whether  both  policies 
cover  the  same  subject.8  The  "  other  insurance  "  clause  in  a  policy  covering 
3  building  is  not  violated  by  other-insurance  upon  goods  therein,9  but  it  is 
broken  by  other  insurance  upon  appurtenances  for  the  loss  of  which  recovery 
might  be  had  on  the  former  policy.10 

Subject-matter  Partially  the  Same.  —  Most  of  the  courts  hold  that  there  is  double 
insurance  if  the  two  policies  cover  any  part  of  the  same  subject-matter; 11  but 


separate  periods,  or  when  one  operates  while 
the  goods  are  in  one  place  and  the  other  only 
while  they  are  located  elsewhere.  In  the  case 
of  Australian  Agricultural  Co.  v.  Saunders,  L. 
R.  10  C.  P.  668,  the  policy  in  suit  covered 
wool  while  on  land.  Another  policy  was  taken 
without  notice  to  the  defendant  company,  but 
the  last  was  a  marine  policy  limiting  its  opera- 
tion to  the  time  only  when  the  goods  were  on 
board  ship.  It  was  held  that  there  was  no 
double  insurance. 

1.  Prior  Cancellation.  —  German  Ins.  Co.  v. 
Hayden,  21  Colo.  127. 

2.  Contemporaneous  Cancellation.  —  Continen- 
tal Ins.  Co.  v.  Horton,  28  Mich.  173,  where  the 
policy  sued  upon  was  procured  with  the  ex- 
press understanding  that  a  prior  policy  then 
existing  should  be  cancelled.  This  was  not 
done  until  the  next  day;  and  the  insurer  set 
this  up  as  a  breach.  The  court  ruled  that 
there  was  no  double  insurance. 

In  Train  v.  Holland  Purchase  Ins.  Co.,  68 
N.  Y.  208,  A.  was  agent  for  both  the  defendant 
company  and  for  a  company  which  had  issued 
a  prior  policy  to  the  same  assured.  A.  agreed 
to  cancel  the  existing  prior  policy  and  place 
insurance  in  the  defendant  company.  The 
insured  returned  the  first  policy  for  cancella- 
tion on  the  next  day  after  the  agent  had  for- 
warded to  the  defendant  company  the  applica- 
tion of  the  insured,  and  before  the  receipt  of 
the  new  policy.  The  agent  failed,  however, 
to  notify  the  first  company  of  the  cancellation, 
and  the  second  company  set  up  double  insur- 
ance as  a  defense.  It  was  held  that  there  was 
no  double  insurance  at  any  time,  for  the  in- 
sured had  performed  his  part  of  the  cancella- 
tion process  and  had  notified  the  agent  of  the 
company. 

Where  the  insured  attempted  to  cancel  the 
first  policy,  thus  precluding  himself  from  en- 
forcing it,  though  the  insurer  remained  silent 
and  later  actually  refused  to  cancel,  the  as- 
sured has  acted  in  good  faith,  and  a  policy 
procured  subsequently  to  his  notice  of  cancel- 
lation is  not  subject  to  the  defense  of  double 
insurance.    Walters  v.  St.  Joseph  F.  &  M. 


Ins.  Co.,  39  Wis.  489;  Atlantic  Mut.  F.  Ins. 
Co.  v.  Goodall,  29  N.  H.  182.  In  this  case  it 
was  agreed  that  the  second  policy  should  be 
held  in  abeyance  until  the  cancellation  or  ex- 
piration of  the  prior  existing  policy.  It  was 
held  that  during  this  interval  there  was  no 
double  insurance. 

3.  Thus  a  delay  of  fourteen  days  before  can- 
cellation is  fatal.  Jacobs  v.  Equitable  Ins. 
Co.,  19  U.  C.  Q.  B.  250. 

4.  Must  Be  in  Force  at  Time  of  Loss.  —  West- 
ern Assur.  Co.  v.  Mason,  5  111.  App.  141.  See 
also  Phenix  Ins.  Co.  v.  Johnston,  42  111.  App. 
66;  Obermeyer  v.  Globe  Mut.  Ins.  Co.,  43  Mo. 
573- 

5.  See  cases  cited  in  preceding  notes. 

6.  Contemporaneous  Policy.  —  United  Fire- 
men's Ins.  Co.  v.  Thomas,  92  Fed.  Rep.  127, 
distinguishing  Washington  F.  Ins.  Co.  v.  Davi- 
son, 30  Md.  91. 

7.  Same  Subject-matter  Essential.  —  Roddick 
v.  Indemnity  Mut.  Marine  Ins.  Co..  (1895)  I 
Q.  B.  836;  Franklin  F.  Ins.  Co.  v.  Updegraff, 
43  Pa.  St.  350;  Merchants'  Ins.  Co.  v.  Allen, 
122  U.  S.  376. 

8.  Latent  Ambiguity  as  to  Subject-matter  Ex- 
plained.—  Storer  v.  Elliot  F.  Ins.  Co.,  45  Me. 
175- 

9.  Insurance  on  Building  and  on  Goods  Therein. 

—  Jones  v.  Maine  Mut.  F.  Ins.  Co.,  18  Me. 
155;  Illinois  Mut.  F.  Ins.  Co.  v.  O'Neile,  13 
111.  89. 

10.  Insurance  on  Building  and  on  its  Appurte- 
nances.—  Shannon  v.  Gore  Dist.  Mut.  F.  Ins. 
Co.,  2  Ont.  App.  396.  Here  prior  insurance 
existed  upon  machinery,  fixed  and  movable. 
This  policy  covered  the  mill  containing  the 
machinery.  It  was  held  that  this  insurance 
upon  the  mill  would  entitle  the  insured  to  re- 
cover upon  the  machinery  also,  and  hence 
there  was  double  insurance. 

11.  Partial  Identity  Is  Breach  as  to  All. — Ram- 
say Woollen  Cloth  Mfg.  Co.  v.  Mutual  F.  Ins. 
Co.,  11  U.  C.  Q.  B.  516.  In  this  case  the  pol- 
icy sued  upon  covered  a  building,  machinery, 
and  stock  in  separate  sums.  Another  policy 
was  procured  upon  the  building  and  rnachin- 
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this  doctrine  has  been  denied  in  several  instances,  it  being  held  that  the  entire 
sibiect-matter  must  be  identical  in  each  policy,  in  order  to  confute  a  bar  to 
recovery,  at  least  on  the  part  not  doubly  covered. 

Stocks  separately  Insured,  if  merged  into  one,  are  doubly  insured. 

(6)  Identity  of  Risk.  -  All  authorities  agree  that  to  constitute  double 
insurance  the  risk  insured  against  in  the  two  policies  must  be,  at  least  in  part, 

^tTldentitv  of  Interest  -(a)  General  Rule. -In  order  to  constitute  double 
insurance  not  only  must  the  subject-matter  be  at  least  in  part  the  same  in 
both  poUc4  but  the  interest  therein  which  is  doubly  insured  must  be  identi- 
cal5  PConsequently  persons  having  distinct  insurable  interests  in  property 
may  eac "ave theminsured  without  infringing  the  clause  now  under  discussion 
\l  mat  Interests  Are  Distinct.  -  This  rule  applies  in  the  case  of  separate 
insurance  by  mortgagor  and  mortgagee,'  by  mortgagee  and  general  cred- 


ery  but  not  upon  the  stock.  It  was  held  in 
an  action  to  recover  the  insurance  upon  the 
stock  that  there  could  be  no  recovery  See 
also  Allison  v.  Phenix  Ins.  Co.,  3  Dill.  (U.  b.) 
480-  Harris  v.  Ohio  Ins.  Co.,  5  Ohio  466. 

In  Associated  Firemen's  Ins.  Co.  v.  Assum, 
s  Md  165,  it  was  held  that  insurance  of  seven 
hundred  dollars  upon  books  and  three  hundred 
dollars  upon  musical  instruments  is  violated 
in  toto  by  other  insurance  on  one  of  these 
classes  of  property. 

It  was  held  in  Whitwell  v.  Putnam  F.  Ins. 
Co  6  Lans.  (N.  Y.)  166,  that  double  insurance 
upon  a  part  of  a  stock  of  liquors  violates  and 
vitiates  in  toto  the  prior  policy.  But  the  oppo- 
site rule  was  followed  in  Sunderlin  v.  ^Etna 
Ins.  Co.,  18  Hun  (N.  Y.)  522. 

The  rule  that  partial  identity  leads  to  for- 
feiture was  followed  in  Simpson  v.  Pennsyl- 
vania F.  Ins.  Co.,  38  Pa.  St.  250,  but  denied 
in  Sloat  v.  Royal  Ins.  Co.,  49  Pa.  St.  14,  88 

Am.  Dec.  477-  ... 

Where  a  number  of  articles,  insured  in  sepa- 
rate amounts,  are  covered  by  one  policy  which 
permits  five  thousand  dollars  concurrent  in- 
surance, this  policy  is  violated  if  more  than 
five  thousand  dollars  other  insurance  is  taken 
on  the  sum  of  the  articles,  though  no  one  of 
the  articles  is  insured  to  a  greater  amount 
than  the  five  thousand  dollars  permitted. 
Union  Nat.  Bank  v.  German  Ins.  Co.,  71  Fed. 

ReP-  473-  .  ,     .  .  . 

1.  Partial  Overlapping  is  not  double  insur- 
ance, at  least  not  such  as  will  prevent  recov- 
ery on  the  portion  not  doubly  insured. 
Sunderlin  v.  ^Etna  Ins.  Co.,  18  Hun  (N.  Y.) 
522  (one  policy  covering  building  and  machin- 
ery another  covering  building  alone);  Sloat 
v.  Royal  Ins.  Co.,  49  ?a-  St-  J4.  88  Am-  Dec- 
477;  Boatman's  F.  &  M.  Ins.  Co.  v.  Hocking, 
(Pa.)  16  Ins.  L.  J.  961. 

2.  Consolidation.  —  Washington  Ins.  Co.  v. 
Hayes,  17  Ohio  St.  432,  93  Am-  Dec-  628'- 
Peoria  M.  &  F.  Ins.  Co.  v.  Anapow,  45  111.  86. 

3.  Identity  of  Risk.  —  Home  Ins.  Co.  v. 
Gwathmey,  82  Va.  923;  Clarke  v.  Western 
Assur.  Co.,  146  Pa.  St.  561,  28  Am.  St.  Rep. 
821;  Sloat  v.  Royal  Ins.  Co.,  49  St-  r4.  88 
Am'.  Dec.  477;  Roots  v.  Cincinnati  Ins.  Co.,  I 
Disney  (Ohio)  138;  Mussey  v.  Atlas  Mut.  Ins. 
Co.,  14  N.  \.  79- 

4.  Identity  of  Interest  Essential  —  England.  — 
North  British,  etc.,  Ins.  Co.  v.  London,  etc., 


Ins.  Co.,  5  Ch.  Div.  569;  Andrews  v.  Patriotic 
Assur.  Co.,  18  Ir.  L.  Rep.  355-  TT  . 

United  States.  —  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  U.  S.  387. 

New  Fori. —  Lowell  Mfg.  Co.  v.  Safeguard 
F  Ins.  Co.,  88  N.  Y.  591;  Acer  »■  Merchants 
Ins.  Co.,  57  Barb.  (N.  Y.)  68. 

Ohio.  —  Roots  V.  Cincinnati  Ins.  Co.,  I  Dis- 
ney (Ohio)  138.  t 

Pennsylvania.  —  Wells  v.  Philadelphia  Ins. 

Co.,  9  S.  &  R.  (Pa.)  103. 

Virginia.  —  Home  Ins.  Co.  v.  Gwathmey,  82 
Va  923-  Connecticut  F.  Ins.  Co.  v.  Merchants, 
etc.,  Ins.  Co.,  (Va.)  15  Ins.  L.  J.  615. 

5.  Mortgagor  and  Mortgagee.  —  It  is  univer- 
sally conceded  that  the  mortgagor  and  the 
mortgagee  each  has  a  separate  and  distinct  in- 
surable interest;  but  a  difficulty  arises  when 
the  mortgagee's  policy  covers  not  only  his  own 
interest  in  the  property,  but  the  property  itself, 
thus  entitling  the  mortgagor  to  enforce  an  ap- 
plication of  the  insurance  money,  in  case  of 
loss  to  the  payment  of  the  mortgage  debt,  or 
entitling  the  mortgagor  to  the  residue  from  the 
mortgagee's  policy  after  the  mortgage  interest 
is   satisfied.    To  avoid  forfeiture  as  to  the 
mortgagee  because  of  double  insurance  by  the 
mortgagor  a  clause  is  often  inserted  holding 
the  mortgagee  harmless  from  the  acts  of  the 
mortgagor.    Hastings  v.  Westchester  F.  Ins. 
Co    73  N.  Y.  141;  Mutual  F.  Ins.  Co.  v.  Al- 
vorf,  61  Fed.  Rep.  752.    In  this  case  the  clause 
read  thus:    "  This  insurance,  as  to  the  inter- 
est of  the  mortgagee  or  trustee  only  therein, 
shall  not  be  invalidated  by  any  act  or  neglect 
of  the  mortgagor  or  owner  of  the  property  de- 
scribed." ...  c 
As  to  the  separate  insurable  interests  ot 
mortgagor  and  mortgagee,  see  supra,  this  title, 
Parties  to  the  Contract  — Parties  Having  Insur- 
able Interests  — Mortgagees;  Mortgagors. 

Subsequent  insurance  by  a  mortgagee  can- 
not be  treated  as  further  insurance  which  will 
vitiate  a  policy  in  favor  of  the  mortgagor. 
Guest  v.  New  Hampshire  F.  Ins.  Co.,  66  Mich. 
98;  Carpenters  Continental  Ins.  Co.,  61  Mich. 

&3A  policy  prohibiting  other  insurance  which 
is  taken  by  the  mortgagor,  loss,  if  any,  pay- 
able to  the  mortgagee  "as  his  interest  may 
appear,"  is  violated  by  another  policy  by  the 
mortgagee  upon  the  same  property.  Sias .  v. 
Roger  Williams  Ins.  Co.,  8  Fed.  Rep.  187 1 
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ltor,1  by  several  mortgagees,2  by  bailor  and  bailee,3  by  shipper  and  carrier  4  by 
shipper  and  supercargo,5  by  joint  owners,6  by  heirs  and  dovvress,7  by  vendor 
and  vendee,8  by  contractor  and  contractee  in  an  agreement  for  conveyance  of 
the  insured  property,"  and  perhaps  by  bankrupt  and  assignee,10  though  there 
is  some  authority  opposed  to  this. 11 

For  Benefit  of  Mortgagee.  —  But  a  second  policy  taken  out  in  the  name  of  the 
insured  will  not  escape  the  operation  of  this  clause  in  the  former  policy  by 
merely  making  the  second  payable  to  a  mortgagee  as  his  interest  may  appear  « 
_  (c)  Qualifications.  —  But  should  the  policy  thus  procured  by  either  party  aiso 
in  any  way  cover  any  part  of  the  other  insured  interest,  there  would  be  double 
insurance  which  would  be  fatal,  if  created  with  the  knowledge  or  consent  of 


Continental  v.  Hulman,  92  111.  145,  34  Am. 
Rep.  122;  Van  Alstyne  v.  ^Etna  Ins.  Co.,  14 
Hun  (M.  Y.)  360;  Gillett  v.  Liverpool,  etc., 
Ins.  Co.,  73  Wis.  203,  9  Am.  St.  Rep.  784. 
Contra,  Hardy  v.  Lancashire  Ins.  Co.,  166 
Mass.  210;  Tuck  v.  Hartford  F.  Ins.  Co  ,  56 
N.  H.  326;  Titus  v.  Glens  Falls  Ins.  Co  "(N 
Y.)  9  Ins.  L.  J.  664. 

In  Carpenter  v.  Providence  Washington  Ins. 
Co.,  16  Pet.  (U.  S.)  495,  the  mortgagor  secured 
a  policy  in  his  own  name,  which  was  assigned 
to  the  mortgagee.  Subsequently  the  mort- 
gagor took  out  another  policy  payable  to  the 
mortgagee.  It  was  held  that  there  was  double 
insurance. 

Where  the  mortgagor  assigns  a  policy  to  the 
mortgagee  as  collateral  security  for  the  mort- 
gage, it  is  vitiated,  even  in  the  hands  of  the 
mortgagee,  if  the  mortgagor  procures  further 
insurance.    Illinois  Mut.  F.  Ins.  Co.  v.  Fix, 

53  111.  151;  Kempf  v.  Farmers  Mut.  F.  Ins.' 
Co.,  41  Mo.  App.  27;  Buffalo  Steam  Engine 
Works  v.  Sun  Mut.  Ins.  Co.,  17  N.  Y.  401; 
Williams  v.  Warbasse,  44  N.  J.  Eq.  89;  State 
Mut.  F.  Ins.  Co.  v.  Roberts,  31  Pa.  St.  438; 
Burton  v.  Gore  Dist.  Mut.  Ins.  Co.,  14  U.  c! 
Q  B.  342;  Kanady  v.  Gore  Dist.  Mut.  F. 
Ins.  Co.,  44  U.  C.  Q.  B.  261.  Contra,  Rob- 
ert v.  Traders'  Ins.  Co.,  17  Wend.  (N.  Y.) 
631. 

But  the  rule  has  no  application  where 
neither  che  mortgagee  nor  the  mortgagor  has 
any  knowledge  of  the  insurance  by  the  other. 
Westchester  F.  Ins.  Co.  v.  Foster,  90  111.  121 ; 
St.  George  Church  v.  Sun  Fire  Office  Ins.  Co.,' 

54  Minn.  162. 

1.  Insurance  by  Mortgagee  and  Ordinary  Cred- 
itor.—  In  Johnson  v.  North  British,  etc.,  Ins. 
Co.,  1  Holmes  (U  S.)  117,  Judge  Shepley  says 
that  where  the  mortgagor  procures  two  poli- 
cies at  least  in  part  upon  the  same  property, 
payable  to  a  creditor,  one  payable  to  him  as 
mortgagee  and  one  to  secure  an  unsecured 
obligation,  this  is  not  double  insurance  by  the 
mortgagee  and  creditor. 

2.  Several  Mortgagees  have  separate  and  dis- 
tinct insurable  interests  which  do  not,  when 
each  is  insured,  constituie  double  insurance. 
Fox  1.  Phenix  F.  Ins.  Co.,  52  Me.  333;  City 
Five  Cents  Sav.  Bank  v.  Pennsylvania  F.  Ins. 
Co.,  122  Mass.  165. 

8.  Bailors  and  Bailees,  such  for  example  as 
warehousemen,  commission  merchants,  com- 
mon carriers,  factors,  and  supercargoes,  have 
separate  and  distinct  insurable  interests  which, 
if  separately  insured,  do  not  create  double  in- 
surance. Donaldson  v.  Manchester  Ins.  Co., 
14  Ct.  Sess.  Cas.  (3d  ser.)  601;   North  British] 
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etc.,  Ins.  Co.  v.  London,  etc.,  Ins.  Co.,  5  Ch. 
Div.  569;  California  Ins.  Co.  v.  Union  Com- 
press Co.,  133  U.  S.  387.  But  of  course  double 
insurance  arises  where  a  double  recovery  may 
be  had  by  either.  Home  Ins.  Co.  v.  Baltimore 
Warehouse  Co.,  93  U.  S.  527. 

4.  Shipper  and  Common  Carrier.  —  Royster  v. 
Roanoke,  etc.,  Steam  Boat  Co.,  26  Fed.  Rep! 
492;  California  Ins.  Co.  v.  Union  Compress 
Co.,  133  U.  S.  387. 

But  where  the  common  carrier,  with  the 
owner's  knowledge,  insures  both  his  own  in- 
terest and  that  of  the  owner,  and  the  latter 
also  insures  his  own  interest,  there  is  a  case  of 
double  insurance.  Demingt/.  Merchants'  Cot- 
ton-press, etc.,  Co.,  90  Tenn.  307. 

5.  Shipper  and  Supercargo. —  Wells  v  Phila- 
delphia Ins.  Co.,  9  S.  &  R.  (Pa.)  103. 

6.  Joint  Owners  may  each  insure  their  indi- 
vidual interests  without  creating  double  insur- 
ance; but  if  either  policy  covers  the  joint 
property  as  a  whole,  one  owner  is  necessarily 
doubly  insured.  Pitney  v.  Glen's  Falls  Ins. 
Co.,  65  N.  Y.  6;  Mussey  v.  Atlas  Mut.  Ins 
Co.,  14  N.  Y.  79;  Hall  v.  Concord  ia  F.  Ins. 
Co.,  90  Mich.  403;  Horridge  v.  Dwelling- 
House  Ins.  Co.,  75  Iowa  374. 

7.  Heirs  and  Dowress. —  Insurance  by  the 
heirs  of  an  estate  and  insurance  of  the  same 
property  to  the  extent  of  a  dower  interest 
therein  will  not  constitute  double  insurance. 
Haire  v.  Ohio  Farmers'  Ins.  Co.,  93  Mich.  481, 
32  Am.  St.  Rep.  516. 

8.  A  Vendor  and  a  Vendee  may  each  insure 
without  creating  double  insurance.  De  Witt 
v.  Agricultural  Ins.  Co.,  89  Hun  (N.  Y.)  229- 
Tyler  v.  ^Etna  F.  Ins.  Co.,  12  Wend.  (N.  Y.) 
507,  affirmed  16  Wend.  (N.  Y.)  385,  30  Am. 
Dec.  90. 

9.  A  Contractor  and  a  Contractee  for  Conveyance 

have  each  a  separate  and  distinct  insurable  in- 
terest, which,  when  insured,  does  not  give  rise 
to  double  insurance.  Sprague  v.  Holland 
Purchase  Ins.  Co.,  69  N.  Y.  128;  ^Etna  F.  Ins. 
Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385,  30  Am. 
Dec.  go. 

10.  Bankrupt  and  Assignee.  —  As  insurance  by 
either  bankrupt  or  assignee  is  solely  for  the 
benefit  of  the  estate,  double  insurance  is 
created  where  both  procure  insurance  upon 
the  same  property.  The  insured  interest  in 
each  policy  is  identical.  Dickson  v.  Provin- 
cial Ins.  Co.,  24  U.  C.  C.  P.  157. 

11.  Wheeler  v.  Watertown  F.   Ins.  Co.,  131 
Mass.  1. 

12.  Second  Policy  Payable  to  Mortgagee  as  Inter- 
est Appears.  —  Cloud  County  Bank  v.  German, 
Ins.  Co.,  6  Kan.  App.  219. 
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him  whose  interest  would  be  thus  doubly  insured.1 

The  Test  in  determining  whether  either  interest  is  doubly  insured  is  whether 
the  owner,  in  case  of  loss,  can  be  directly  benefited  by  recovering  on  both 
policies.  If  he  can,  there  is  double  insurance.2  Where  an  assignee  of  a 
policy  takes  subject  to  the  rights  and  disabilities  of  the  assignor,  and  the  latter 
procures  other  insurance,  this  will  prevent  recovery  by  either.3 

(8)  Identity  of  Parties  Insured.  —  In  order  to  constitute  double  insurance 
the  indemnity  in  both  cases  must,  however,  accrue  to  the  identical  party 
designated  4  for  whose  benefit  the  insurance  is  obtained.5  It  must  be  shown, 
moreover,  that  the  insured  has  a  beneficial  interest-  in  both  policies.6 

(9)  Knowledge  of  Insured.  —  The  other  insurance  which  will  avoid  the 
policy  must  be  such  as   is   taken    out   with   the   knowledge 7   and  con 


1.  Knowledge  Essential.  —  Western  Ins.  Co. 
v.  Carson,  23  Cine.  Wkly.  L.  Bui.  224;  St. 
George  Church  v.  Sun  Fire  Office  Ins.  Co.,  54 
Minn.  162;  Westchester  F.  Ins.  Co.  v.  Foster, 
go  111.  121. 

2.  Test  of  "Other  Insurance  "  — United  States. 

 Home  Ins.  Co.  v.  Baltimore  Warehouse 

Co.,  93  U.  S.  527;  Sias  v.  Roger  Williams  Ins. 
Co..  8  Fed.  Rep.  183. 

Alabama.  —  Copeland  v.  Phoenix  Ins.  Co., 
96  Ala.  615,  38  Am.  St.  Rep.  134. 

Illinois.  —  Illinois  Mut.  F.  Ins.  Co.  v.  Fix, 
53  111.  151. 

Missouri.  —  Kempf  v.  Farmers  Mut.  F.  Ins, 
Co.,  41  Mo.  App.  27. 

New  Jersey.  —  Williams  v.  Warbasse,  44  N. 
J.  Eq.  89. 

New  York.  —  Pitney  v.  Glen's  Falls  Ins. 
Co.,  65  N.  Y.  6;  Mussey  v.  Atlas  Mut.  Ins. 
Co.,  14  N.  Y.  79;  Buffalo  Steam  Engine  Works 
v.  Sun  Mut.  Ins.  Co.,  17  N.  Y.  401. 

Pennsylvania.  —  State  Mut.  F.  Ins.  Co.  v. 
Roberts,  31  Pa.  St.  438. 

Wisconsin.  —  Gillett  v.  Liverpool,  etc.,  Ins. 
Co.,  73  Wis.  203,  9  Am.  St.  Rep.  784. 

Canada.  —  Burton  v.  Gore  Dist.  Mut.  Ins. 
Co.,  14  U.  C.  Q.  B.  342. 

3.  An  Assigned  Policy  is  subject  to  the  dis- 
abilities of  the  assignor.  Hale  v.  Mechanics 
Mut.  F.  Ins.  Co.,  6  Gray  (Mass.)  169,  66  Am. 
Dec.  410. 

4.  Terms  Employed  to  Designate  the  Insured.  — 

Where  the  "  other-insurance  "  clause  prohib- 
ited other  insurance  by  the  "  assured  or  any 
other  person  or  parties  interested,"  it  was  held 
that  this  prohibition  referred  only  to  such 
other  persons  as  were  interested  in  the  same 
portion  as  the  assured.  Acer  v.  Merchants' 
Ins.  Co.,  57  Barb.  (N.  Y.)  68. 

A  prohibition  of  other  insurance  by  the  as- 
sured "  or  his  assigns  "  means  "  not  assignees 
or  transferees  of  the  property,  but  of  the  pol- 
icy." Bates  v.  Commercial  Ins.  Co.,  1  Cine. 
Super.  Ct.  Rep.  523,  reversed  on  other  grounds 
2  Cine.  Super.  Ct.  Rep.  195. 

0.  Identity  of  Beneficiary  in  Both  Policies.  —  It 
is  of  the  very  essence  of  double  insurance  that 
the  same  insured  is  entitled  to  a  double  in- 
demnity; and  no  decision  will  be  found  declar- 
ing a  double  insurance  wherein  the  same 
assured  has  not  a  beneficial  interest  in  both 
policies.  In  Park  v.  Phoenix  Ins  Co.,  19  U. 
C.  Q.  B.  no,  Robinson,  C.  J.,  said:  "  The 
condition  against  double  insurance  means  that 
there  shall  not  be,  without  the  consent  of  the 
company,  a  double  insurance  of  the  same  in- 
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terest  by  the  insured  or  for  his  indemnity; 
that  is,  by  any  other  person  with  his  knowl- 
edge and  for  his  benefit,  or  in  which  second 
insurance  the  interest  has  come  to  and  is  held 
by  him."  See  also  California  Ins.  Co.  v. 
Union  Compress  Co.,  .133  U.  S.  387;  Home 
Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S. 
527:  Copeland  v.  Phoenix  Ins.  Co.,  96  Ala. 
615,  38  Am.  St.  Rep.  134;  Franklin  M.  &  F. 
Ins.  Co.  v.  Drake,  2  B.  Mon.  (Ky.)  47;  Kempf 
v.  Farmers  Mut.  F.  Ins.  Co.,  41  Mo.  App.  27;, 
Buffalo  Steam  Engine  Works  v.  Sun  Mut,  Ins. 
Co.,  17  N.  Y.  401;  Pitney  v.  Glen's  Falls  Ins, 
Co.,  65  N.  Y.  6;  Kelly  v.  Liverpool,  etc., 
Ins.  Co.,  13  New  Bruns.  266. 

Where  the  insured  consists  of  more  than  one 
person,  other  insurance  by  one  of  them  creates 
double  insurance,  as  where  a  husband  and 
wife  obtain  insurance  and  later  the  wife  alone 
obtains  other  insurance.  Continental  Ins.  Co. 
v.  Hulman,  92  111.  145,  34  Am.  Rep.  122. 

6.  A  Beneficial  Interest  in  both  policies  in 
favor  of  the  same  assured  must  be  shown,  or 
there  is  no  double  insurance.  Holbrook  v. 
American  Ins.  Co.,  1  Curt.  (U.  S.)  193;  Cope- 
land v.  Phoenix  Ins.  Co.,  96  Ala.  615,  38  Am. 
St.  Rep.  134;  Commercial  Union  Assur.  Co. 
v.  Scammon,  126  111.  355;  Franklin  M.  &  F. 
Ins.  Co.  v.  Drake,  2  B.  Mon.  (Ky.)  47;  City 
Five  Cents  Sav.  Bank  v.  Pennsylvania  F.  Ins. 
Co.,  122  Mass.  165;  Wheeler  v.  Watertown  F. 
Ins.  Co.,  131  Mass.  1;  Hardy  v.  Lancashire 
Ins.  Co.,  166  Mass.  210;  Hall  v.  Concordia  F. 
Ins.  Co.,  90  Mich.  403;  State  Ins.  Co.  v.  New 
Hampshire  Trust  Co.,  47  Neb.  62;  ^Etna  F. 
Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385,  30 
Am.  Dec.  90;  Robert  v.  Traders'  Ins.  Co.,  17 
Wend.  (N.  Y.)  631. 

7.  Mere  Knowledge  on  the  part  of  the  assured 
of  other  insurance  in  his  favor,  it  has  been 
held,  will  furnish  sufficient  ground  for  declar- 
ing a  forfeiture,  even  if  this  knowledge  was 
not  obtained  until  after  loss,  and  no  attempt 
was  made  to  enforce  it,  if  notice  of  this  other 
insurance  disclaiming  it  is  not  given  within  a 
reasonable  time.  McKelvy  v.  German  Ameri- 
can Ins.  Co.,  161  Pa.  St.  279. 

But  the  better  rule  would  seem  to  be  that 
laid  down  in  Dwelling  House  Ins.  Co.  v.  Gar- 
ner, 56  111.  App.  iqq.per  Wall,  J.,  wherein  it 
was  said  that  knowledge  obtained  after  the 
loss,  even  where  it  was  reinforced  by  a  suc- 
cessful attempt  to  enforce  the  other  insurance, 
is  no  breach  of  the  condition,  for  the  object  of 
the  prohibition  is  to  prevent  the  moral  hazard 
arising  from  a  knowledge  on  the  part  of  the 
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sent  1  of  the  insured ;  and  where  a  policy  had  been  issued  two  years  prior  to 
that  in  suit,  for  one  year  as  the  insured  supposed,  but  really  for  three,  there 
was  held  to  be  no  forfeiture.2 

d.  Consent  and  Waiver  —  (i)  Notice —  (a)  in  General.  —  The  other-insur- 
ance clause  generally  conditions  the  penalty  upon  a  failure  by  the  insured  to 
give  notice  of  the  other  insurance  and  obtain  consent  thereto.  Even  in  the 
absence  of  such  a  saving  clause,  the  law  will  supply  it,  as  presumptively  the 
intent  of  the  parties.3  The  reason  for  requiring  such  notice  is  in  order  that 
the  insurer  may  promptly  and  effectively  exercise  his  privilege  of  cancellation, 
should  the  risk  appear  undesirable  under  the  increased  indemnity  of  the 
insured.'4  Notice  of  a  desire  or  mere  intention  to  secure  other  insurance  at 
some  time  in  the  future  is  insufficient  5  unless  the  permission  for  such  other 
insurance  is  then  given. 

in  Praesenti.  —  The  notice  should  be  given  at  the  time  when,  or  after,  the 
other  insurance  has  been  effected,6  or,  if  in  the  form  of  a  future  intention, 


assured  that  his  property  is  excessively  in- 
sured; and  where  this  knowledge  is  not  ob- 
tained until  after  the  loss,  there  has  been  no 
increase  of  hazard. 

But  if  this  knowledge  was  obtained  prior  to 
the  loss,  and  the  other  insurance  was  not  dis- 
claimed by  the  assured  within  a  reasonable 
time,  implied  consent  would  be  a  justifiable 
conclusion.  Ilolbrook  v.  American  Ins.  Co.,  I 
Curt.  (U.  S.)  193. 

1.  Knowledge  and  Consent  Essential.  —  Other 
insurance  procured  by  one  other  than  the  in- 
sured, though  for  the  latter's  benefit,  has 
never  been  held  to  be  within  the  meaning  of 
this  clause,  unless  such  other  insurance  was 
made  or  existed  with  the  knowledge  and  con- 
sent of  the  insured.  However,  it  was  said  in 
Phoenix  Ins.  Co.  v.  Copeland,  86  Ala.  551, 
that  where  the  assured  stated  to  the  insurer 
that  there  was  no  other  insurance  on  the  prop- 
erty, when  in  fact  a  prior  insurance  existed, 
but  without  his  knowledge,  this,  while  not 
purely  a  false  representation  of  a  material 
fact,  made  with  a  knowledge  of  its  falsity,  yet 
was  made  with  a  reckless  and  utter  disregard 
of  its  truth  or  falsity,  and  vitiated  the  policy. 
But  this  ruling,  it  will  be  noticed,  is  not  in- 
consistent with  the  rule  laid  down  above. 

And  while  many  authorities  state  that  other 
insurance  in  favor  of  the  same  beneficiary  will 
constitute  double  insurance,  and  say  nothing 
about  the  essentials  of  knowledge  and  consent, 
yet  these  are  careless  statements  and  no  deci- 
sion will  be  found  of  that  nature.  Such  loose- 
ness of  expression  is  found,  for  example,  in 
Robbins  v.  Firemen's  Fund  Ins.  Co.,  16 
Blatchf.  (U.  S.)  122,  wherein  Shipman,  J., 
said:  "  If  the  policies,  though  issued  to 
different  persons,  cover  the  same  interest  and 
inure  to  the  benefit  of  the  same  owner,  the  in- 
surance is  double."  But  in  this  case  both 
knowledge  of  the  other  insurance  and  consent 
thereto  on  the  part  of  the  assured  were  shown. 

Insurance,  though  for  the  benefit  of  the  in- 
sured, but  without  his  knowledge  or  consent, 
is  not  double  insurance.  Johnson  v.  North 
British,  etc.,  Ins.  Co.,  1  Holmes  (U.  S.)  117; 
London,  etc.,  F.  Ins.  Co.  v.  Turnbull,  86  Ky. 
230;  Nichols  v.  Fayette  Mut.  F.  Ins.  Co.,  1 
Allen  (Mass.)  63;  St.  George  Church  v.  Sun 
Fire  Office  Ins.  Co.,  54  Minn.  162;  Rowley  v. 
Empire  Ins.  Co.,  36  N.  Y.  550;  Williams  v. 


Cincinnati  Ins.  Co.,  Wright  (Ohio)  542, 
Knight  v.  Eureka  F.  &  M.  Ins.  Co.,  26  Ohio 
St.  664,  20  Am.  Rep.  778;  Western  Ins.  Co.  v. 
Carson,  23  Cine.  Wkly.  L.  Bui.  224. 

This  consent  may  be  express  or  implied, 
prior  or  subsequent.  Robbins  v.  Firemen's 
Fund  Ins.  Co.,  16  Blatchf.  (U.  S.)  122;  HoU 
brook  v.  American  Ins.  Co.,  I  Curt.  (U.  S.) 
193;  Franklin  M.  &  F.  Ins.  Co.  v.  Drake,  2  B. 
Mon.  (Ky.)  47;  London,  etc.,  F.  Ins.  Co.  v. 
Turnbull,  86  Ky.  230;  Dafoe  v.  Johnstown 
Dist.  Mut.  Ins.  Co.,  7  U.  C.  C.  P.  55. 

2.  Phenix  Ins.  Co.  v.  Hague,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  654. 

3.  Saving  Clause  Presumed.  —  Lockwood  v. 
Middlesex  Mut.  Assur.  Co.,  47  Conn.  553. 

4.  Object  of  Requirement.  —  Carpenter  v. 
Providence  Washington  Ins.  Co.,  16  Pet.  (U. 
S.)  495,  remarks  of  Story,  J.,  at  p.  510.  See 
also  Insurance  Co.  of  North  America  v.  Mc- 
Dowell, 50  111.  120,  99  Am.  Dec  497. 

5.  Notice  of  Future  Intent  Inadequate.  —  Kim- 
ball v.  Howard  F.  Ins.  Co.,  8  Gray  (Mass.)  33; 
Allemania  F.  Ins.  Co.  v.  Hurd,  37  Mich.  11; 
Home  F.  Ins.  Co.  v.  Wood,  50  Neb.  381; 
Eagle  F.  Co.  v.  Globe  L.  &  T.  Co.,  44  Neb. 
380;  Healey  v.  Imperial  F.  Ins.  Co.,  5 
Nev.  270;  Schenck  v.  Mercer  County  Mut. 
F.  Ins.  Co.,  24  N.  J.  L.  447;  Havens  v.  Home 
Ins.  Co.,  in  Ind.  90,  60  Am.  Rep.  689,  where 
it  was  held  that  though  such  a  notice  of  future 
intention  to  procure  other  insurance  is  met 
by  a  promise  to  give  consent,  yet  this  is  not 
adequate  notice,  if  given  before  the  issuance 
of  the  primary  policy,  and  if  such  policy  was 
issued  without  indorsing  this  consent  thereon; 
or  if  notice  is  given  after  the  issuance  of  the 
primary  policy,  and  consent,  though  promised 
for  the  future,  is  never  actually  sought  or 
given.  This  rule  is  also  followed  in  Forbes  v. 
Agawam  Mut.  F.  Ins.  Co.,  9  Cush.  (Mass.) 
470  Contra,  Brumfield  v.  Union  Ins.  Co.,  87 
Ky.  122. 

6.  To  Be  Given  Contemporaneously  or  Subse- 
quently to  Procurement.  —  Healey  v.  Imperial 
F.  Ins.  Co.,  5  Nev.  270.  But  where  the  policy 
requires  notice  to  be  given  and  permission  ob- 
tained before  other  insurance  is  procured,  a 
failure  to  give  notice  until  after  procurement 
may  be  met  by  a  refusal  to  give  consent;  for 
a  breach  has  occurred  which  will  justify  can- 
cellation, or  if  it  is  an  actual  forfeiture,  the 
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actual  procurement  should  be  delayed  until  consent  is  obtained.  The  dili- 
gence required  in  giving  the  notice  of  other  insurance  depends  largely  upon 
the  facilities  therefor  and  other  attendant  circumstances.1  Where  a  special 
permit  is  inserted  in  a  policy  containing  also  a  general  clause  requiring  notice, 
the  former  displaces  the  latter.* 

(b)  Contents  of  Notice.  —  The  notice  is  insufficient  if  it  does  not  disclose  the 
amount  of  other  insurance  3  or  furnish  the  means  for  obtaining  the  essential 
information.4  . 

(c)  Parties  to  the  Notice.  —  To  whom  5  and  by  whom  6  the  notice  should  be 
given  are  matters  controlled  by  the  ordinary  rules -of  agency.  In  the  absence 
of  facts  and  circumstances  creating  a  waiver  or  estoppel,  this  stipulation 
requiring  notice  will  be  strictly  enforced,7  but  it  is  held  in  a  great  number  of 
cases  that  a  notice  or  knowledge  in  fact  will  estop  the  insurer  from  asserting  a 
defect  as  to  notice,  and  any  affirmative  act  after  knowledge  obtained  will  waive 
such  defects.8  .  . 

(2)  Express  Consent  — (a)  In  General.  —  Notice,  however,  is  of  importance 
only'as  furnishing  the  basis  for  the  exercise  of  the  legitimate  power  of  con- 
sent or  cancellation.  Consent  to  other  insurance  is  often  given  when  the 
policy  is  issued,  either  in  general  terms  or  for  a  specified  amount.9  Where 


unearned  premium  need  not  be  returned. 
Phoenix  Ins.  Co.  v.  Stevenson,  78  Ky.  150; 
Johnson  v.  American  Ins.  Co.,  41  Minn.  396. 

1.  Diligence  in  Giving  Notice.  —  Notice  after 
loss  of  the  fact  that  other  insurance  has  Deen 
procured  does  not  satisfy  the  requirement. 
Philbrook  v.  New  England  Mut.  F.  Ins.  Co., 
37  Me.  137.  Nor  is  fourteen  days'  delay  in 
giving  the  notice  a  compliance  with  the  clause 
requiring  notice  to  be  given  with  reasonable 
diligence.  Jacobs  v.  Equitable  Ins.  Co.,  19 
U.  C.  Q.  B.  250.  But  it  has  been  held  that  a 
delay  of  six  days  is  not  fatal.  Osser  v.  Pro- 
vincial Ins.  Co.,  12  U.  C.  C.  P.  133- 

2.  General  Demand  for  Notice  Displaced.  — 
Benedict  v.  Ocean  Ins.  Co.,  31  N.  Y.  389. 

3.  Amount  Must  Be  Disclosed.  —  Graham  v. 
London  Mut.  F.  Ins.  Co.,  13  Ont.  Rep.  132. 

4.  Notice  by  Referring  Insurer  to  Other  Sources. 
—  Kimo  Pake  v.  North  German  F.  Ins.  Co.,  8 
Hawaiian  725,  per  Judd,  C.  J.  Here,  in  reply 
to  the  inquiry  as  to  other  insurance,  the  pro- 
spective insured  referred  the  solicitor  to  the 
agent  of  the  insured,  who  had  such  matters  in 
charge.  It  was  held  that  if  the  insurer  saw  fit 
to  issue  the  policy  after  such  notice  that  there 
might  be  other  insurance,  he  was  estopped  to 
plead  inadequacy  of  notice.  So  where  the  in- 
surer has  the  means  in  his  possession.  Bill- 
ington  v.  Provincial  Ins.  Co.,  2  Ont.  App.  158; 
Insurance  Co.  of  North  America  v.  McDowell, 
50  111.  120,  99  Am.  Dec.  497. 

6.  Notice  to  Whom.  —  It  is  hardly  necessary 
to  say  that  notice  to  a  general  agent  or  a  spe- 
cial agent  having  power  to  receive  notice  is 
ample.  Martin  Jersey  City  Ins.  Co.,  44  N. 
J.  L.  274;  Combs  v.  Shrewsbury  Mut.  F. 
Ins.  Co.,  34  N.  J.  Eq.  403.  But  the  difficulty 
lies  in  determining  whether  the  agent  has 
power  to  receive  notice;  that  is,  whether  it  is 
within  the  scope  of  his  authority  and  duties. 
The  question  usually  arises  where  the  notice 
has  been  given  to  a  soliciting  or  other  agent 
not  having  power  to  grant  permission;  and 
some  courts  hold  that  notice  to  such  an  agent 
is  not  notice  to  the  proper  party.  Heath  ?■. 
Springfield  F.  Ins.  Co.,  58  N.  H.  414;  Hamil- 
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ton  v.  Aurora  F.  Ins.  Co.,  15  Mo.  App.  59", 
Billington  v.  Provincial  Ins.  Co.,  2  Ont.  App.  j 
158.  Other  courts  hold  that  notice  to  a  solicit- 
ing agent  satisfied  the  clause.  Sexton  v. 
Montgomery  County  Mut.  Ins.  Co.,  9  Barb. 
(N.  Y.)  191;  Wilson  v.  Genesee  Mut.  Ins.  Co., 
16  Barb.  (N.  Y.)  511.  This  latter  would  seem 
to  be  the  sounder  rule,  for  it  is  the  duty  of 
local  and  soliciting  agents  to  seek  risks  and 
forward  their  information  to  their  company; 
and  this  function  applies  not  only  to  the  pro- 
curing of  new  policies,  but  to  the  continuation 
and  renewal  of  old  ones.  This  doctrine 
should  certainly  be  followed  where  the  re- 
stricted agent  actually  forwards  the  notice  to 
the  company.  Insurance  Co.  of  North  America 
v.  McDowell,  50  111.  120,  99  Am.  Dec.  497; 
Horwitz  v.  Equitable  Mut.  Ins.  Co.,  40  Mo. 
557,  93  Am.  Dec.  321.  Notice,  however,  to  a 
broker  is  inadequate,  as  he  is  not  the  agent  of 
the  insurer.  Mellen  v.  Hamilton  F.  Ins.  Co., 
5  Duer  (N.  Y.)  101.  Nor  is  it  adequate  when 
given  to  an  agent  from  whom  the  policy  was 
procured,  but  whose  agency  had  expired,  as 
was  known  to  the  assured.  Greenwich  Ins. 
Co.  v.  Sabotnick,  91  Ga.  717;  Illinois  Mut.  F. 
Ins.  Co.  v.  Malloy,  50  HI.  419- 

6.  Notice  by  Whom.  —  Union  Ins.  Co.  v. 
Murphy,  (Pa.  1886)  2  Cent.  Rep.  540.  Here 
the  agent  of  the  second  insurer  notified  the 
first  of  the  other  insurance.  It  was  held  that 
the  second  insurer's  agent  was  acting  for  the 
insured,  and  that  this  was  adequate  and 
proper  notice,  though  had  the  agent  of  the 
second  insurer  been  unauthorized  so  to  act,  he 
would  have  been  a  "  mere  volunteer  or 
stranger,"  and  the  notice  would  have  been 
insufficient. 

7.  Requirement  Strictly  Construed  and  Enforced. 
—  Commonwealth  Mut.  F.  Ins.  Co.  v.  Huntz- 
inger,  98  Pa.  St.  42;  Mclntyre  v.  East  Williams 
Mut.  F.  Ins.  Co.,  18  Ont.  Rep.  79- 

8.  See  infra,  this  section,  Implied  Consent — 
Waiver  and  Estoppel. 

9.  Permission  at  Issuance.  —  This  is  the  usual 
practice  at  present.  Union  Nat.  Bank  v.  Ger- 
man Ins.  Co.,  71  Fed.    Rep.   473.    Or  the 
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the  policy  merely  provides  that  other  insurance  shall  not  be  procured  without 
notice  and  consent,  upon  notice  being  given  the  insurer  must  either  consent 
or  cancel,  and  cannot  demand  any  new  conditions.1 

(b)  By  Whom  Given.  —  This  permission  or  consent  may  usually  be  given  by  an 
officer  of  the  company,  by  a  general  agent,2  or  by  a  local  or  special  agent 
having  power  to  issue  and  cancel  policies  and  collect  premiums,3  unless  his 
power  is  expressly  limited  in  the  policy  or  otherwise  in  this  regard.4  But 
consent  by  a  mere  soliciting  agent  who  has  no  discretionary  power  to  issue 
and  cancel  policies  is  insufficient,5  unless  the  insured  has  no  knowledge,  or  is 
presumed  in  law  to  have  no  knowledge,  of  the  limited  scope  of  the  agency.6 
And  it  had  been  held  that  even  a  letter  from  the  secretary  and  general  agent 
was  insufficient  where  the  policy  required  written  consent  to  be  indorsed 
thereon.7  Some  courts  hold  that  where  an  agent  has  power  to  grant  consent 
his  clerk  may  be  vested  by  the  agent-principal  with  such  power,8  but  this  is 
denied  elsewhere.9 

A  Mere  Broker,  not  being  an  agent  for  the  insurer,  is  incompetent  to  grant 
permission,  unless  by  statute  or  otherwise  he  is  declared  an  agent  of  the 


insurer 


10 


clause  may  provide  for  other  insurance  to  a 
stipulated  percentage.  Pool  v.  Milwaukee  Me- 
chanics' Ins.  Co.,  qi  Wis.  530,  where  Casso- 
day,  C.  J.,  said:  "  There  was  a  written  state- 
ment, bearing  even  date  with  the  policy  and 
attached  thereto  as  forming  a  part  thereof, 
signed  by  the  defendant's  agent,  to  the  effect 
that  '  if,  at  the  time  of  the  fire,  the  whole 
amount  of  insurance  on  the  property  covered 
by  this  policy  be  less  than  eighty  per  cent,  of 
the  actual  cash  value  thereof,'  then  the  de- 
fendant should,  '  in  case  of  loss  or  damage,  be 
liable  for  only  such  proportion  of  such  loss  or 
damage  as  the  amount  insured  by  this  policy 
shall  bear  to  the  said  eighty  per  cent,  of  the 
actual  cash  value  of  such  property.'  While 
this  writing  so  attached  does  not  expressly 
authorize  such  additional  insurance  without 
such  consent,  yet  it  does  by  necessary  impli- 
cation authorize  the  same  and  make  it  an 
object  for  the  plaintiff  to  take  additional  insur- 
ance." 

1.  No  New  Conditions  Demandable.  —  Westlake 
v.  St.  Lawrence  County  Mut.  Ins.  Co.,  14 
Barb.  (N.  Y.)  206. 

2.  Permission  or  Consent  by  General  Agent.  — 

G  /  Iwater  r.  Liverpool,  etc.,  Ins.  Co.,  39  Hun 
(N.  Y.)  176;  Fireman's  Fund  Ins.  Co.  v.  Nor- 
wood, 69  Fed.  Rep.  71. 

3.  Permission  or  Consent  by  Special  or  Local 
Agent.  —  Warner  v.  Peoria  M.  &  F.  Ins.  Co., 
14  Wis.  318;  Peck  v.  New  London  County 
Mut.  Ins.  Co.,  22  Conn.  575.  In  the  latter 
case  the  policy  required  consent  to  be  given 
onlv  by  the  secretary  of  the  company;  but  the 
court  held  that  there  was  nothing  in  the  char- 
ter or  otherwise  to  prevent  the  local  agent 
from  being  constituted  a  "  secretary  "  of  the 
company,  and  he  was  so  treated. 

4.  Agency  Restricted  in  Policy.  —  But  if  the 
policy  specifically  limits  the  agency,  and  with- 
holds the  power  to  consent,  permission  given 
by  the  agent  thus  restricted  will  be  ineffectual. 
German  Ins.  Co.  <a,  Heiduk,  30  Neb.  288,  27 
Am.  St.  Rep.  402. 

5.  Soliciting  Agent  Without  Power  to  Give 
Consent.  —  Home  Ins.  Co.  v.  Sorsby,  (Miss.)  12 
Ins.  L.  J.  381,  where  it  was  held  that  a  mere 
soliciting  agent,  whose  limited  powers  were 


known  to  the  assured,  could  not  bind  his  com- 
pany by  consent  to  other  insurance. 

6.  Consent  Where  Limitations  on  Agency  are 
Unknown  to  Assured.  —  American  Ins.  Co.  v. 
Gallatin,  (Wis.)  9  Ins.  L.  J.  50;  Grubbs  v.  Vir- 
ginia F.  fi  M.  Ins.  Co.,  110  N.  Car.  108. 

7.  Indorsement  Required. —  O'Leary  v.  Mer- 
chants', etc.,  Mut.  Ins.  Co.,  100  Iowa  173,  the 
court  saying:  "  There  is  no  principle  of  law 
which  sanctions  any  such  failure  to  abide  by  a 
contract  of  insurance.  It  will  be  observed 
that  this  question  does  not  involve  a  waiver  of 
proofs  of  loss,  or  of  holding  the  company 
liable  for  the  acts  of  its  agents  in  effecting  in- 
surance. And  there  ought  to  be  no  question 
that  an  insurance  company  has  the  right  to  so 
contract  as  that  its  liability  consequent  upon  a 
change  in  the  contract  shall  be  in  writing. 
*  *  *  It  is  true  that  the  secretary  of  an  in- 
surance company  is  an  agent  clothed  with 
greater  authority  than  adjusting  or  soliciting 
agents,  but  it  is  not  an  unreasonable  require- 
ment that  the  policy  holder  should  comply 
with  his  contract,  in  a  matter  of  such  import- 
ance as  procuring  additional  insurance,  and 
the  reason  of  such  a  rule  is  exemplified  in  this 
case  by  the  fact  that  when  the  fire  occurred, 
the  insurance  on  the  property  was  about  equal 
to  its  value."  Citing  Gladding  v.  California 
Farmers'  Mut.  F.  Ins.  Assoc.,  66  Cal.  6;  Zim- 
merman v.  Home  Ins.  Co.,  77  Iowa  685;  Kirk- 
man  v.  Farmers'  Ins.  Co.,  90  Iowa  457,  48 
Am.  St.  Rep.  454;  Cleaver  v.  Traders'  Ins.  Co., 
65  Mich.  527,  8  Am.  St.  Rep.  908;  New  York 
Cent.  Ins.  Co.  v.  Watson,  23  Mich.  486;  Smith 
v.  Niagara  F.  Ins.  Co.,  60  Vt.  682,  6  Am.  St. 
Rep.  144;  Hankins  v.  Rockford  Ins.  Co.,  70 
Wis.  1. 

8.  Consent  by  Clerk  of  Competent  Agent  Ade- 
quate.—  German  Ins.  Co.  v.  Rounds,  35  Neb. 
752;  Arff  v.  State  F.  Ins.  Co.,  125  N.  Y.  57,  21 
Am.  St.  Rep.  721. 

9.  Waldman  v.  North  British,  etc.,  Ins.  Co., 
91  Ala.  170,  24  Am.  St.  Rep.  883. 

10.  Broker. — Ben  Franklin  Ins  Co.  v.  Weary 
4  111.  App.  74;  Goldin  v.  Northern  Assur.  Co., 
46  Minn.  471;  Allen  v.  German  American  Ins. 
Co.,  123  N.  Y.  6;  Schomer  v.  Hekla  F.  Ins. 
Co.,  50  Wis.  575. 
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Permission  or  Consent  Given  to  a  Stranger  to  the  policy  is  insufficient.1 

The  Consent  Must  Also  Be  in  Praesenti ;  a  promise  to  consent  in  the  future  is  not, 
in  itself,  sufficient.2 

Waiver  and  Estoppel.  —  In  the  absence  of  circumstances  constituting  a  waiver 
or  estoppel,  the  requirements  of  the  clause  will  be  strictly  enforced,3  but  in 
fact  this  proviso  destroys  the  rule,  for  if  any  act  by  the  insurer  which  may  be 
construed  into  an  implied  consent  is  shown,  though  not  in  such  form  as  is  pro- 
vided for  in  the  policy,  most  courts  invoke  the  rules  of  waiver  and  estoppel  to 
prevent  a  forfeiture.4 

(c)  Contribution  and  Proportionate  Clauses.  —  Many  of  the  later  policies  contain  a 
clause  limiting  the  insurer's  liability  to  that  proportion  of  the  loss  which  the 
amount  of  the  policy  shall  bear  to  the  entire  insurance  on  the  property.* 
Such  a  clause  of  itself  constitutes  a  permit  for  other  insurance.6  So  a  "rider" 
attached  to  the  policy  and  providing  that  total  insurance  to  a  certain  amount 
is  permitted  to  be  concurrent  therewith  will  authorize  the  taking  of  other 
insurance.7  Where,  in  connection  with  such  a  clause,  a  permit  for  concurrent 
insurance  is  granted,  other  insurance  is  "concurrent  "  though  it  may  cover 
different  property  as  well  as  that  insured  by  the  policy  in  suit.8    The  time 


1.  Consent  Given    to  Stranger  to  Policy.  — 

Hower  v.  State  Ins.  Co.,  58  Iowa  51.  Here 
the  policy  in  suit  was  procured  by  an  agent  of 
the  original  insured,  who  obtained  oral  con- 
sent to  other  insurance  for  his  principal. 
Later  the  agent  himself  purchased  the  prop- 
erty, and  this  policy  was  assigned  to  him  with 
the  company's  consent.  He  took  out  further 
insurance  without  having  permission  indorsed; 
and  to  the  plea  of  breach  by  this  other  insur- 
ance without  written  consent,  he  pleaded  the 
oral  consent  given  to  him  as  agent  of  his  ven- 
dor and  original  insured,  before  the  sale.  It 
was  held  that  the  oral  waiver  of  the  written 
clause  did  not  pass  to  the  assignee.  The 
£ourt  said:  "  The  objection,  where  there  is 
any,  to  additional  insurance  arises  by  reason 
of  what  is  called  the  moral  hazard;  and  the 
moral  hazard  depends  mainly  upon  the  char- 
acter of  the  insured." 

2.  Consent  Must  Be  in  Prsesenti.  —  New 
Orleans  Ins.  Assoc.  v.  Griffin,  66  Tex.  232. 
But  this  does  not  mean  that  a  present  consent 
to  a  future  insurance  is  inadequate.  Grubbs 
v.  North  Carolina  Home  Ins.  Co.,  108  N.  Car. 
472,  23  Am.  St.  Rep.  62. 

3.  The  Clause  Will  Be  Strictly  Enforced  in  the 
absence  of  a  waiver  or  estoppel.  Mattocks  v. 
Des  Moines  Ins.  Co.,  74  Iowa  233.  In  this  case 
consent  "  in  writing  hereon  "  was  provided 
for  in  the  policy.  Consent  was  given  on  an- 
other paper.  It  was  held  that  the  material 
part  of  the  clause  was  that  the  consent  should 
be  in  writing,  and  that  a  noncompliance  with 
the  term  "  hereon  "  was  immaterial. 

Kenton  Ins.  Co.  v.  Shea,  6  Bush  (Ky.)  174, 
90  Am.  Dec.  676,  is  another  case  in  which  a 
strict  construction  is  avoided.  Upon  procur- 
ing this  policy  the  assured  informed  the  in- 
surer of  the  fact  that  he  had  other  insurance 
then  existing.  With  this  knowledge  the  com- 
pany issued  a  policy  requiring  written  con- 
sent, and  failed  to  indorse  the  consent  thereon. 
It  was  held  that  the  delivery  of  a  written 
policy,  after  such  notice  of  a  prior  insurance, 
was  to  be  considered  a  written  consent,  with- 
out the  unnecessary  act  of  assenting  thereto 
by  another  writing. 


So  it  was  held  to  be  an  adequate  compliance 
with  the  stipulation  requiring  written  consent 
where,  in  reply  to  a  notice  that  other  insurance 
had  been  taken,  the  insurer  replied  by  letter: 
"  I  have  received  your  notice  of  additional  in- 
surance." Potter  v.  Ontario,  etc.,  Mut.  Ins. 
Co.,  5  Hill  (N.  Y.)  147. 

But  the  clause  is  strictly  enforced  in  Alle- 
mania  F.  Ins.  Co.  v.  Hurd,  37  Mich,  11; 
Hale  v.  Mechanics  Mut.  F.  Ins.  Co.,  6 
Gray  (Mass.)  169,  66  Am.  Dec.  410;  Hutchin- 
son v.  Western  Ins.  Co.,  21  Mo.  97,  64 
Am.  Dec.  218;  Shurtleff  v.  Phenix  Ins.  Co., 
57  Me.  137;  Johnson  v.  American  Ins.  Co.,  41 
Minn.  396;  Noad  v.  Provincial  Ins.  Co.,  18  U. 
C.  Q.  B.  584;  Dustin  v.  Hochelaga  Mut.  F. 
Ins.  Co.,  4  Leg.  N.  (Quebec)  295. 

4.  Waiver  and  Estoppel.  —  In  American  Cent. 
Ins.  Co.  v.  McCrea,  8  Lea  (Tenn.)  513,  41  Am. 
Rep.  647,  Cooper,  J.,  said:  "  In  this  connec- 
tion it  may  be  noticed  that  the  decisions  have 
transferred  to  the  courts  of  law  in  this  class  of 
cases  the  equitable  doctrine  of  estoppel,  where 
a  parol  license  or  assent  has  been  given  in 
place  of  a  license  or  assent  in  writing  as  re- 
quired by  the  power  under  which  the  party 
acts.  *  *  *  The  doctrine  of  waiver,  it  has 
been  well  said,  to  avoid  the  enforcement  of 
conditions  in  a  policy,  is  only  another  name 
for  the  doctrine  of  estoppel.  *  *  *  There 
should  be,  to  constitute  a  waiver  of  the  forfeit- 
ure of  a  policy,  either  a  contract  supported  by 
a  consideration  or  the  necessary  elements  of 
an  estoppel."  See  also  Galveston  Ins.  Co.  v. 
Heidenheimer,  (Tex.)  9  Ins.  L.  J.  592;  Jewett 
v.  Home  Ins.  Co.,  29  Iowa  562. 

5.  Clause  Limiting  Liability  to  Proportionate 
Contribution.  —  Palatine  Ins.  Co.  v.  Ewing,  92 
Fed.  Rep.  in;  Strauss  v.  Phenix  Ins.  Co.,  9 
Colo.  App.  386;  Corkery  v.  Security  F.  Ins. 
Co.,  99  Iowa  382;  Names  v.  Union  Ins.  Co., 
104  Iowa  612. 

6.  Clause  a  Permit  for  Further  Insurance.  — 
Strauss  z:  Phenix  Ins.  Co.,  9  Colo.  App.  386. 

7.  Palatine  Ins.  Co.  v.  Ewing,  92  Fed.  Rep. 
in. 

8.  Permit  for  Concurrent  Insurance.  —  Corkery 
v.  Security  F.  Ins.  Co.,  99  Iowa  382.  Compare 
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when  the  total  insurance  which  is  permitted  under  this  clause  must  not  exceed 
three-fourths  of  the  value  of  the  property  is  not  the  time  of  the  loss,  but  the 
time  of  the  issuance  of  the  policy.1  If  the  policy  contains  no  clause  expressly 
forbidding  other  insurance,  the  existence  of  this  contribution  clause  will  not 
effect  a  forfeiture  by  reason  of  the  insured's  false  statement  that  there  is  no 
other  insurance.2 

(3)  Implied  Cotisent  —  Waiver  and  Estoppel —  (a)  in  General.  —  In  almost 
one-half  of  the  cases  in  which  a  breach  of  the  other-insurance  clause  is  alleged, 
the  defense  rests  upon  waiver  or  estoppel,  and  in  a  large  majority  of  these 
cases  this  defense  by  the  assured  has  been  sustained.  It  is  universally  con- 
ceded that  any  stipulation  which  has  been  inserted  for  the  sole  benefit  of  one 
party  to  a  contract  may  be  waived  by  him,  and  most  courts  hold  that  the 
other-insurance  clause  is  of  this  nature,3  though  it  has  been  intimated  that  the 
public  has  too  great  an  interest  in  the  clause  to  permit  a  waiver  on  the  part 
of  the  insurer.4  It  is  now  usual  for  the  policy  to  provide  not  only  that  the 
consent  must  be  in  writing,  but  also  that  any  waiver,  in  order  to  be  valid, 
must  be  so  indorsed;5  but  the  courts  which  have  held  that  the  requirement 
for  written  consent  may  be  waived  have  also  held  that  the  clause  requiring  the 
written  waiver  of  the  written-consent  clause  may  itself  be  waived.6  In  order 
that  the  act  may  constitute  a  waiver,  it  must  have  been  made  with  full  knowl- 
edge, either  actual  7  or  implied,8  of  all  the  material  facts. 

(b)  Principles  Governing  —  aa.  Waiver  of  Prior  Other  Insurance  by  Prior  or  Contem- 
poraneous Act.  —  If  prior  to  or  contemporaneously  with  the  issuance  of  the 
policy  alleged  to  have  been  violated  by  other  insurance  the  insurer  receives 
notice  that  there  is  other  insurance  then  existing  upon  the  property,  the  very 
act  of  issuing  the  second  policy  is  a  waiver  of  the  clause  contained  therein 


Gough  v.  Davis,  24  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  245. 

1.  Proportion  Calculated  as  at  Time  of  Issuance. 

—  Funk  v.  Iowa  Business  Men's  Mut.  F. 
Assoc.,  103  Iowa  660.  Here  the  clause  was: 
"  Total  insurance  permitted  limited  to  three- 
fourths  the  cash  value  of  property  insured  at 
the  time  of  loss,  and  to  be  concurrent  here- 
with." But  considered  in  connection  with 
other  provisions  it  was  given  the  construction 
stated  in  the  text. 

2.  Proportionate  Clause  Alone  Does  Not  Render 
False  Statement  Cause  of  Forfeiture. —  Names  v. 
Union  Ins.  Co.,  104  Iowa  612. 

3.  Other-Insurance  Clause  Is  for  Benefit  of  In- 
surer. —  Webster  v.  Phoenix  Ins.  Co.,  36  Wis. 
67,  17  Am.  Rep.  479. 

4.  Couch  v.  City  F.  Ins.  Co.,  38  Conn.  181, 
9  Am  Rep.  375.  But  this  contrary  doctrine, 
so  far  as  it  denies  the  right  of  the  insurer  to 
waive  the  other-insurance  clause,  as  asserted 
by  this  case,  is  certainly  not  sound,  for  no 
court  would  hold  that  an  insurance  contract 
from  which  the  other-insurance  clause  is  en- 
tirely absent  is  void  because  contrary  to  pub- 
lic policy;  and  yet  no  distinction  can  properly 
be  drawn,  so  far  as  the  public  interest  is  con- 
cerned, between  a  policy  which  never  had  this 
clause  and  one  from  which  it  has  been  elim- 
inated by  mutual  consent  or  by  waiver. 

5.  See  O'Leary  v.  Merchants',  etc.,  Mut.  Ins. 
Co.,  100  Iowa  173,  where  this  clause  was  en- 
forced. 

6.  Clause  Stipulating  Against  Oral  Waiver  May 
Itself  Be  Waived. —  Westchester  F.  Ins.  Co.  v. 
Earle,  33  Mich.  143.  See  also  Fireman's  Fund 
Ins.  Co.  v.  Norwood,  69  Fed.  Rep  71;  Strauss 
v.  Phenix  Ins.  Co.,  9  Colo.  App.  386;  Stavinow 


v.  Home  Ins.  Co.,  43  Mo.  App.  513;  Coldwaterv. 
L.  &  G.  Ins.  Co.,  17  Ins.  L.  J.  365;  Roberts  v. 
Continental  Ins.  Co.,  41  Wis.  321;  American 
Cent.  Ins.  Co.  v.  McCrea,  8  Lea  (Tenn.)  513, 
41  Am.  Rep.  647. 

7.  Actual  Knowledge  —  Alabama.  —  Queen 
Ins.  Co.  v.  Young,  86  Ala.  424,  11  Am.  St. 
Rep.  51. 

Kentucky.  —  Baer  v.  Phoenix  Ins.  Co.,  4. 
Bush  (Ky.)  242;  Phoenix  Ins.  Co.  v.  Stevenson, 

78  Ky.  150. 

Michigan,  —  Security  Ins.  Co.  v.  Fay,  22 
Mich.  467,  7  Am.  Rep.  670;  Carpenter  v.  Con- 
tinental Ins.  Co.,  61  Mich.  635. 

Missouri.  —  Ordway  v.  Continental  Ins.  Co., 
35  Mo.  App.  426. 

Nebraska.  —  Hughes  v.  Insurance  Co.  of 
North  America,  40  Neb.  626. 

Pennsylvania.  —  Lycoming  Mut.  Ins.  Co.  v. 
Slockbower,  26  Pa.  St.  199. 

Wisconsin.  —  Bonneville  v.  Western  Assur. 
Co.,  68  Wis.  298. 

8.  Implied  Knowledge  —  Kentucky.  —  Von 
Bories  v.  United  L.,  etc.,  Ins.  Co.,  8  Bush 
(Ky.)  133. 

Massachusetts.  —  Bridgewater  Iron  Co.  v. 
Enterprise  Ins.  Co.,  134  Mass.  433. 

Minnesota.  —  Brandup  v.  St.  Paul,  etc.,  Ins. 
Co.,  (Minn.)  10  Ins.  L.  J.  228. 

New  Hampshire.  —  Hadley  v.  New  Hamp- 
shire F.  Ins.  Co.,  55  N.  H.  no;  Barnes  v. 
Union  Mut.  F.  Ins.  Co.,  45  N.  H.  21. 

New  York.  —  Pitney  v.  Glens  Falls  Ins.  Co., 
65  N.  Y.  6;  Richmond  v.  Niagara  F.  Ins.  Co., 

79  N.  Y.  230,  9  Ins.  L.  J.  T17;  Lanigan  v.  Pru- 
dential Ins.  Co.,  63  Hun  (N.  Y.)  408. 

Hawaii.  —  Kimo  Pake  v.  North  German  F. 
Ins.  Co.,  8  Hawaiian  725. 
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prohibiting  other  insurance  without  written  consent.  For  the  law  does  not 
presume  that  a  man  will  pay  the  premium  for  a  policy  v/hich  is  invalid  at  its 
inception;  nor  will  it  allow  the  insurer  to  accept  the  premium  for  a  policy 
which  he  knows  is  void,  without  imputing  in  him  an  intention  to  waive  the 
antagonistic  stipulation.1 

66.  Promise  to  Consent  in  the  Future  No  Waiver.  —  If,  however,  the  other 
insurance  is  not  yet  in  existence  when  the  policy  in  question  is  issued,  but  an 
oral  promise  is  given  that  the  insurer  will  not  object  to  the  other  insurance  to 
be  procured  in  the  future,  this  alone  is  not  a  compliance  with  the  clause 
requiring  written  consent,2  for  this  is  a  mere  promise  to  consent,  in  accordance 
with  the  requirements  of  the  policy,  when  the  proper  time  shall  arrive. 


1.  Issuance  with  Knowledge. —  Where  no  in- 
quiry is  made  of  the  assured  as  to  the  exist- 
ence of  other  insurance,  it  has  been  held  that 
the  existence  of  a  prior  policy  is  no  breach 
though  the  policy  may  require  written  indorse- 
ment upon  it  under  penalty  of  forfeiture. 
Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345,  15 
Am.  Rep.  612.  But  in  the  absence  of  extenu- 
ating circumstances,  this  case,  perhaps,  car- 
ries the  doctrine  too  far.  The  most  frequent 
instance  of  this  kind  of  waiver  is  that  wherein 
the  very  act  of  issuance,  with  full  knowledge 
of  the  material  facts,  is  declared  to  be  a  waiver 
of  the  clause  requiring  written  consent  to  be 
indorsed  upon  the  policy.  Fireman's  Fund 
Ins.  Co.  v.  Norwood,  69  Fed.  Rep.  71. 

Illinois.  —  American  Ins.  Co.  v.  Luttrell,  89 
111.  -314;  Ben  Franklin  Ins.  Co.  v.  Weary,  4 
111.  App.  74;  North  British,  etc.,  Ins.  Co.  v. 
Steiger,  124  111.  81;  Lycoming  Ins.  Co.  v.  Bar- 
ringer,  73  111.  230. 

Indiana.  —  Insurance  Co.  of  North  America 
v.  Coombs,  19  Ind.  App.  331. 

Iowa.  —  Miller  v.  Hartford  F.  Ins.  Co.,  70 
Iowa  704;  Barnes  v.  Hekla  F.  Ins.  Co.,  75 
Iowa  11,  9  Am.  St.  Rep.  450;  Bennett  v. 
Council  Bluffs  Ins.  Co.,  70  Iowa  600;  Hagan 
v.  Merchants',  etc.,  Ins.  Co.,  81  Iowa  321. 

Kansas.  —  Home  Ins.  Co.  v.  Wood,  47  Kan. 
521;  Niagara  F.  Ins.  Co.  v.  Johnson,  4  Kan. 
App.  16. 

Kentucky.  —  Kenton  Ins.  Co.  v.  Shea,  6  Bush 
(Ky.)  174,  99  Am.  Dec.  676, 

Mississippi.  —  Equitable  F.  Ins,  Co.  71.  Alex- 
ander, (Miss.  1892)  12  So.  Rep.  25. 

Minnesota.  —  Brand  up  v.  St.  Paul,  etc.,  Ins. 
Co.,  (Minn.)  10  Ins.  L.  J.  228;  Anderson  v. 
Manchester  F.  Assur.  Co.,  59  Minn.  182. 

New  York.  —  Lanigan  v.  Prudential  Ins. 
Co.,  63  Hun  (N.  Y.)  408;  Richmond  v. 
Niagara  F.  Ins.  Co.,  79  N.  Y.  230;  Pitney  v. 
Glens  Falls  Ins.  Co  ,  65  N.  Y.  6;  Rowley 
v.  Empire  Ins.  Co.,  4  Abb.  App.  Dec.  (N.  Y.) 
131- 

JVi'w  Hampshire.  —  Hadley  v.  New  Hamp- 
shire F.  Ins.  Co.,  55  N.  H.  no. 

North  Carolina.  —  Hornthal  v.  Western  Ins. 
Co.,  88  N.  Car.  71. 

Rhode  Island.  —  Reed  v.  Equitable  F.  &  M. 
Ins.  Co.,  17  R-  I-  785. 

Wisconsin.  —  Roberts  v.  Continental  Ins. 
Co,.  41  Wis.  321. 

Hawaii.  —  Kimo  Pake  v.  North  German  F. 
Ins.  Co.,  8  Hawaiian  725. 

Though  the  rule  was  denied  in  Missouri  by 
Hutchinson  v.  Western  Ins.  Co.,  21  Mo.  97,  64 
Am.  Dec.  218,  it  has  been  upheld  there  twice 
since  that  case.    Hayward  v.  National  Ins. 
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Co.,  52  Mo.  183,  14  Am.  Rep.  400;  Baile  v.  St. 
Joseph  F.  &  M.  Ins.  Co.,  73  Mo.  371. 

The  Massachusetts  decisions  seem  to  be_  in- 
harmonious on  this  phase  of  the  question. 
Thus  the  rule  is  supported  in  a  dictum  in 
Forbes  v.  Agawam  Mut.  F.  Ins.  Co.,  9  Cush. 
(Mass.)  470,  and  by  Bridgewater  Iron  Co.  v. 
Enterprise  Ins.  Co.,  134  Mass.  433.  But  a 
negative  interpretation  is  found  in  Barrett  v. 
Union  Mut.  F.  Ins.  Co.,  7  Cush.  (Mass.)  175; 
Pendar  v.  American  Mut.  Ins.  Co.,  12  Cush. 
(Mass.)  469;  and  Batchelder  v.  Queen  Ins. 
Co.,  135  Mass.  449. 

The  rule  is  not  recognized  in  the  New  Jersey 
law  courts.  Cumberland  Mut.  F.  Ins.  Co.  v. 
Giltinan,  4S  N.  J.  L.  495,  57  Am.  Rep.  586. 

If  the  alleged  breach  is  induced  by  fraud  on 
the  part  of  the  insurer,  the  latter  is  then 
estopped  to  set  up  the  breach  as  a  defense. 
Rivara  v.  Queen's  Ins.  Co.,  62  Miss.  720, 
where  it  was  said  :  "  In  such  case  the  contract 
being  in  writing  is  not  an  insuperable  obstacle 
in  the  way  of  truth  and  justice.  The  written 
contract  cannot  be  contradicted  or  varied  by 
oral  testimony,  but,  when  necessary,  such 
testimony  is  admissible  to  show  the  circum- 
stances under  which  the  policy  was  issued  and 
to  effect  an  estoppel  as  to  any  of  its  pro- 
visions." 

Or  the  policy  may  be  reformed  in  equity. 
Sias  v.  Roger  Williams  Ins.  Co.,  8  Fed.  Rep. 
183. 

2.  Promise  to  Consent  in  Future.  —  Home  F. 
Ins.  Co.  v.  Wood,  50  Neb.  381.  In  this  case 
there  was  no  express  consent,  but  the  insurer 
had  full  knowledge  of  the  intention  of  the 
assured  to  procure  other  insurance  in  the 
future,  so  that  it  may  fairly  be  said  that  the 
issuance  was  an  implied  promise  to  consent 
when  the  occasion  transpired.  See  also 
Forbes  v.  Agawam  Mut.  F.  Ins.  Co.,  9  Cush. 
(Mass.)  470;  Healey  v.  Imperial  F.  Ins.  Co.,  5 
Nev.  270;  Illinois  Mut.  F.  Ins.  Co.  v.  O'Neile, 
13  111.  89. 

Contra.  —  In  Brumfield  v.  Union  Ins.  Co., 
87  Ky.  122,  Holt,  J.,  said:  "  If  *  *  *  when 
the  contract  is  made  he  [the  insurer]  is  in- 
formed that  the  insurance  is  to  be  divided  with 
another  company,  and  he  assents  to  this  either 
by  agreement  or  conduct,  why  the  need  of 
subsequent  notice?  He  has  already  acqui- 
esced in  advance,  instead  of  waiting  for  the 
act  to  be  done  and  then  acquiescing  in  it." 

Somewhat  similarly,  when  the  insurer  agrees 
to  indorse  a  certain  amount,  but  in  fact  in- 
dorses consent  for  a  smaller  amount,  it  has 
been  held  that  he  will  be  estopped  to  set  up 
the  over-insurance  as  a  breach.    Kennedy  v. 
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cc.  Subsequent  Other  Insurance  and  Affirmative  Acts.  —  Should  subsequent 
other  insurance  be  procured,  any  affirmative  act  thereafter,  recognizing  the 
violated  policy  as  still  subsisting,  and  which  act  occurred  after  notice  or  with 
full  knowledge  of  the  breach  by  the  other  insurance,  is  a  waiver,1  as  where 
both  policies  are  issued  by  the  same  agent,2  or  premium  is  collected  after  the 
breach,3  or  consent  to  assignment  is  given,4  or  the  form  of  the  policy  is 
changed,5  or  it  is  renewed,6  or  permission  is  given  orally,7  or  the  insurer  has 
been  guilty  of  fraud.8 

dd.  Subsequent  Other  Insurance  Met  by  Silence.  —  Where,  however,  there  is  a 
plain  breach  by  subsequent  insurance,  followed  by  mere  silence  on  the  part  of 
the  insurer,  though  he  may  have  full  knowledge  of  the  breach  by  the  other 
insurance,  there  is  no  waiver.9  The  case  is  generally  such,  however,  that  it 
is  the  insurer's  plain  duty  to  speak,  and  either  cancel  his  policy  or  consent  to 


Home  Ins.  Co.,  (Tenn.)  6  Ins.  L.  J.  359; 
Greene  v.  Equitable  F.  &  M.  Ins.  Co.,  11  R. 
I-  434- 

1.  Recognition  of  Policy  After  Knowledge  of 
Other  Insurance.  —  Carpenter  v.  Continental 
Ins.  Co.,  61  Mich.  635;  Martin  v.  Jersey  City 
Ins.  Co.,  44  N.  J.  L.  274;  Westchester  F.  Ins. 
Co.  v.  Earle,  33  Mich.  143;  Galveston  Ins.  Co. 
v.  Heidenheimer,  (Tex.)  9  Ins.  L.  J.  592; 
Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  11 
Am.  St.  Rep.  51. 

2.  Both  Policies  by  Same  Agent.  —  Crescent 
Ins.  Co.  v.  Griffin,  59  Tex.  509;  Collins  v. 
Farmville  Ins.,  etc.,  Co.,  79  N.  Car.  279,  28 
Am.  Rep.  322. 

But  in  Forbes  v.  Agawam  Mut.  F.  Ins.  Co., 
9  Cush.  (Mass.)  470,  where  the  charter  of  the 
defendant  company  required  consent  to  be  in- 
dorsed by  its  secretary,  the  fact  that  the  same 
agent  issued  the  other  insurance  from  another 
company  which  he  represented  was  held  not  a 
compliance  with  the  terms  in  the  defendant 
company's  policy. 

3.  Collection  of  Premium  After  Breach.  —  Elliott 
v.  Lycoming  County  Mut.  Ins.  Co.,  66  Pa.  St. 
22,  5  Am.  Rep.  323;  Wilson  v.  Mutual  F.  Ins. 
Co.,  174  Pa.  Si.  554;  Lycoming  Mut.  Ins.  Co. 
v.  Slockbower,  26  Pa.  St.  199;  Carroll  v. 
Charter  Oak  Ins.  Co.,  10  Abb.  Pr.  N.  S.  (N. 
Y.  Ct.  App.)  166;  Lattomus  v.  Farmers'  Mut. 
F.  Ins.  Co.,  3  Houst.  (Del.)  404. 

4.  Consent  to  Assignment  Creates  Waiver.  — 
Barnes  v.  Union  Mut.  F.  Ins.  Co.,  45  N.  H. 
21;  Eureka  Ins.  Co.  v.  Robinson,  56  Pa.  St. 
256,  94  Am.  Dec.  65. 

5.  Change  of  Form  Creates  Waiver.  —  American 
F.  Ins.  Co.  v.  Vicksburg  First  Nat.  Bank,  73 
Miss.  469. 

6.  Renewal  Creates  Waiver.  —  London  Assur. 
Corp.  v.  Saxton.  55  111.  App.  664;  Carroll  v. 
Charter  Oak  Ins.  Co.,  1  Abb.  App.  Dec.  (N. 
Y.)  317;  Union  Ins.  Co.  v.  Murphy,  (Pa.  1886) 
2  Cent.  Rep.  540.  Contra,  Bard  v.  Penn  Mut. 
F.  Ins.  Co.,  153  Pa.  St.  257,  34  Am.  St.  Rep. 
704. 

7.  Oral  Permission  Is  Waiver.  —  By  this  is 
meant  that  when  the  original  insu rer  orally 
consents  to  the  procurement  of  other  insur- 
ance, which  consent  is  given  after  the  issuance 
of  the  primary  policy,  he  will  then  not  be  per- 
mitted to  say  that  though  he  orally  consented, 
yet  the  requirement  of  his  policy  that  there 
should  be  a  written  consent  on  his  part  has 
not  been  complied  with.  He  has  waived  this 
stipulation  by  his  subsequent  oral  agreement. 
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Thus  in  a  Georgia  case  it  was  said:  "  The 
judgment  of  the  court  in  this  case  is,  however, 
put  upon  the  ground  that  it  would  be  a  fraud 
upon  the  rights  of  the  insured,  after  he  has 
got  the  consent  of  the  agent  and  acted  upon  it, 
to  insist  upon  the  written  consent  "  Carrugi 
v.  Atlantic  F.  Ins.  Co.,  40  Ga.  135,  2  Am. 
Rep.  567.    To  the  same  effect  are: 

Illinois.  —  Phenix  Ins.  Co.  v.  Johnston,  42 
111.  App.  66. 

Michigan.  —  Westchester  F.  Ins.  Co.  v. 
Earle,  33  Mich.  143.  But  this  rule  is  not  fol- 
lowed in  the  two  Michigan  cases  of  Cleaver  v. 
Traders'  Ins.  Co.,  65  Mich.  527,  8  Am.  St. 
Rep.  908;  Security  Ins.  Co.  v.  Fay,  22  Mich. 
467,  7  Am.  Rep.  670. 

Missouri.  —  Hayward  v.  National  Ins.  Co., 
52  Mo.  183,  14  Am.  Rep.  400. 

New  York.  —  Baumgartel  v.  Providence 
Washington  Ins.  Co.,  61  Hun  (N.  Y.)  118; 
Frankfurter  v.  Home  Ins.  Co.,  6  Misc.  Rep. 
(N.  Y.  City  Ct.)  49;  Pechner  v.  Phoenix  Ins. 
Co.,  6  Lans.  (N.  Y.)  41 1;  Potter  v.  Ontario, 
etc.,  Mut.  Ins.  Co.,  5  Hill  (N.  Y.)  147. 

New  Hampshire.  — Goodall  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  169. 

New  Jersey.  —  Redstrake  v.  Cumberland 
Mut.  F.  Ins.  Co.,  44  N.  J.  L.  294. 

North  Carolina.  —  Collins  v.  Farmville  Ins., 
etc.,  Co.,  79  N.  Car.  279,  28  Am.  Rep.  322. 

Wisconsin.  —  Schomer  v.  Hekla  F.  Ins.  Co., 
50  Wis.  575. 

Canada.  —  Mclntyre  v.  East  Williams  Mut. 
F.  Ins.  Co.,  18  Ont.  Rep.  79. 

Contra.  —  Worcester  Bank  v.  Hartford  F. 
Ins.  Co.,  11  Cush.  (Mass.)  265,  59  Am.  Dec. 
145. 

8.  Fraud  by  the  Insurer  Inducing  a  Breach  will 

estop  the  insurer  from  setting  up  the  breach  as 
a  defense.  Cobb  v  Insurance  Co.  cf  North 
America,  11  Kan.  93. 

9.  Silence  After  Breach  Is  No  Waiver.  —  In 
New  York  Cent.  Ins.  Co.  v.  Watson,  23  Mich. 
486,  it  was  said:  "  Mere  knowledge  of  it  [other 
insurance]  without  some  other  act  knowingly 
done  to  the  prejudice  of  the  insured  would  not 
amount  to  anything  more  than  knowledge  that 
the  latter  had  voluntarily  seen  fit  to  terminate 
the  policies."  See  also  Queen  Ins.  Co.  v. 
Young,  86  Ala.  424,  11  Am.  St.  Rep.  51;  Zim- 
merman v.  Home  Ins.  Co.,  77  Iowa  685;  John- 
son v.  American  Ins.  Co.,  41  Minn.  396; 
Dustin  -•.  Hochelaga  Mut.  F.  Ins.  Co.,  4  I  eg. 
N.  (Quebec)  295.  But  see  Phenix  Ins.  Co.  v. 
Holcombe,  (Neb.  1899)  78  N.  W.  Rep.  300. 

Volume  XIII. 


Prohibitions  and  Exceptions.  FIRE  INSURANCE. 


Other  Insurance. 


the  other  insurance ;  and  in  such  a  case,  mere  silence  and  the  retention  of  the 
unearned  premium  may  be  regarded  as  a  waiver.1 

ee.  Affirmative  Act  After  Loss.  —  If,  with  full  knowledge  of  a  breach  by  other 
insurance,  the  insurer,  after  loss,  so  conducts  himself  as  reasonably  to  induce 
a  belief  on  the  part  of  the  insured  that  the  insurer  treats  his  violated  policy  as 
still  subsisting  and  of  full  force,  and  the  insured  acts  upon  that  belief  in  such 
a  manner  as  to  give  rise  to  an  injury  if  the  insurer  should  plead  the  breach, 
the  insurer  under  such  circumstances  will  be  regarded  as  having  waived  the 
breach,  or  will  be  estopped  to  plead  it  as  a  defense.2  Waiver  of  this  kind  may 
occur  by  entering  into  arbitration,3  collecting  unearned  premium  after  loss,4 
making  a  partial  settlement  without  denying  liability,5  or  requiring  specific 
acts  from  the  insured.6    But  if  the  acts  relied  upon  cannot  reasonably  be 


1.  Silence  Is  Waiver  Where  There  Is  a  Duty  to 
Speak.  —  Hartford  F.  Ins.  Co.  v.  McLemore,  7 
Tex.  Civ.  App.  317,  Stephens,  J.,  saying: 
"  When  the  assured  notifies  the  agent  of  his 
purpose  to  take  out  an  additional  policy  in 
some  other  company,  and  no  objection  is  made 
by  such  agent,  either  then  or  after  the 
additional  policy  is  issued  with  his  knowledge, 
silence  under  such  circumstances  induces  a 
breach  of  the  condition,  misleads  the  insured, 
and  should  be  held  to  operate  as  an  estoppel." 
It  will  be  noticed,  however,  that  in  the  above 
case,  and  in  fact  in  most  of  the  cases  of  this 
class,  the  knowledge  and  silence  are  charge- 
able to  the  insurer  prior  to  the  time  of  actual 
breach. 

In  Farmers'  Mut.  Ins.  Co.  v.  Taylor,  73  Pa. 
St.  342,  the  insurer  at  the  time  when  it  issued  the 
policy  had  notice  of  an  intention  on  the  part  of 
the  assured  to  procure  other  insurance,  and 
later  had  notice  of  its  actual  procurement.  The 
court  said:  "  If  they  [the  insurers]  desired  to 
repudiate  the  policy,  then  was  the  time  to 
have  done  so.  They  could  not,  after  a  full 
knowledge  of  the  facts,  retain  the  money  paid 
for  the  insurance,  and  withhold  their  objec- 
tions until  after  the  loss,  thereby  inducing  the 
assured  to  rely  upon  the  validity  of  his  policy." 

To  the  same  effect  see: 

California.  —  Fishbeck  v.  Phenix  Ins.  Co., 
54  Cal.  422. 

Kentucky.  —  Phoenix  Ins.  Co.  v.  Stevenson, 
78  Ky.  156;  VonBoriess.  United  L.,  etc.,  Ins. 
Co.,  8  Bush  (Ky.)  133. 

Illinois.  —  Illinois  Mut.  F.  Ins.  Co.  v.  Mal- 
loy,  50  111.  419;  Phenix  Ins.  Co.  v.  Johnston, 
42  111.  App.  66. 

Indiana.  —  Insurance  Co.  of  North  America 
v.  Coombs,  19  Ind.  App.  331. 

Missouri.  —  Russell  v.  State  Ins.  Co.,  55  Mo. 
585;  Horwitz  v  Equitable  Mut.  Ins.  Co.,  40 
Mo.  557,  93  Am.  Dec.  321 ;  McCollum  v.  Liver- 
pool, etc.,  Ins.  Co.,  67  Mo.  App.  66;  Hamilton 
v.  Home  Ins.  Co.,  94  Mo.  353. 

Nebraska.  —  Phenix  Ins.  Co.  v.  Holcombe, 
{Neb.  1899)  78  N.  W.  Rep.  300. 

New  York.  —  Burke  v.  Niagara  F.  Ins.  Co., 
{Supreme  Ct.)  12  N.  Y.  Supp.  254. 

Texas.  —  Planters'  Mut.  Ins.  Co.  v.  Lyons, 
38  Tex.  253. 

United  States.  —  Fireman's  Funds  Ins.  Co. 
v.  Norwood,  69  Fed.  Rep.  71. 

2.  Affirmative  Acts  After  Loss  create  waiver 
when  made  with  knowledge  and  inducing 
detriment.  Carpenters.  Continental  Ins.  Co., 
61  Mich.  635. 

13  C.  of  L. — 21  ; 


3.  Arbitration  Results  in  Waiver.  —  Eagle  F. 
Co.  v.  Globe  L.  &  T.  Co.,  44  Neb.  380, 
where  Ragan,  C,  said:  "  It  is  true  that  the 
contract  between  the  insured  and  the  insurer 
under  which  this  arbitration  took  place  pro- 
vided that  the  arbitration  should  not  bo.  con- 
strued as  a  waiver  of  any  of  the  rights  or 
defenses  of  either  party,  nor  as  either  an  ad- 
mission or  denial  of  liability  on  the  part  of  the 
insurance  company;  but  this  only  meant  that 
the  arbitration  should  not  be  conclusive  evi- 
dence of  a  waiver  on  the  part  of  the  insurance 
company  of  any  legal  defense  it  might  have  to 
a  suit  upon  the  policy.  The  arbitration,  then, 
while  not  conclusive  evidence,  was,  we  think, 
competent  evidence  for  the  jury  to  consider  in 
determining  whether  or  not  the  insurance  com- 
pany waived  the  violation  of  the  policy  by 
Mrs.  B.  [the  insured]  in  taking  out  additional 
insurance." 

But  in  Western  Assur.  Co.  v.  Doull,  12  Can. 
Sup.  Ct.  Rep.  446,  Strong,  J.,  ruled  that  this 
interpretation  was  inapplicable  where  the 
adjuster  had  no  power  to  waive  a  breach. 

4.  Collection  of  Unearned  Premium  After  Loss  Is 
Waiver. —  Phenix  Ins.  Co.  v.  Covey,  41  Neb. 
724. 

5.  Part  Settlement  Without  Denying  Liability 
Is  Waiver.  —  Sherman  v.  Madison  Mut.  Ins. 
Co.,  39  Wis.  109. 

6.  Requiring  Acts  from  the  Insured  Creates 
Waiver.  —  The  most  usual  instance  of  waiver 
of  this  class  is  that  arising  from  the  insurer 
requiring  the  insured  to  furnish  plans,  specifi- 
cations, invoices,  books,  and  proofs  of  loss. 

If  the  insurer,  with  full  knowledge  of  the 
loss,  requires  the  insured  to  furnish  proofs  of 
loss,  he  will  be  held  to  have  waived  the  breach. 
Cannon  v.  Home  Ins.  Co.,  (Wis.)  11  Ins.  L. 
J.  741-  , 

Requiring  plans  and  specifications  creates 
waiver.  Webster  v.  Phoenix  Ins.  Co.,  36  Wis. 
67,  17  Am.  Rep.  479. 

Requiring  the  undestroyed  portion  of  the 
stock  to  be  invoiced  creates  waiver.  Levy  v. 
Peabody  Ins.  Co.,  10  W.  Va.  560,  27  Am.  Rep. 
598. 

Requiring  books,  invoices,  and  estimates  of 
loss  is  waiver  of  the  breach  by  other  insurance. 
Grubbs  v.  North  Carolina  Home  Ins.  Co.,  108 
N.  Car.  472,  23  Am.  St.  Rep.  62. 

Requiring  proofs  of  loss  and  plans  and  speci- 
fications is  waiver.  Replogle  v.  American 
Ins.  Co.,  132  Ind.  360. 

Contra.  —  But  in  Labell  v.  Georgia  Home 
Ins.  Co.,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
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regarded  as  inconsistent  with  an  intention  on  the  part  of  the  insurer  to  stand 
upon  the  breach,  or  if  the  assured  is  not  induced  to  act  to  his  detriment,  there 
is  no  waiver,  nor  will  the  doctrine  of  estoppel  be  applied.1 

V.  Loss  and  Adjustment  —  1.  Duty  of  Insured  at  Fire  —  a.  Basis  of  Con- 
dition. —  It  is  a  general  rule  that  one  who  is  injured  by  the  breach  of  con- 
tract of  another  is  bound  to  make  all  reasonable  exertion  to  render  the  injury 
as  light  as  possible,  and  that  if  he  negligently  or  wilfully  suffers  the  damage 
to  be  unnecessarily  increased,  he  must  bear  such  unnecessary  loss.8  Damages 
which  could  not  have  accrued  but  for  the  negligence  or  wilfulness  of  the 
injured  party  are  obviously  not  the  direct  result  of  the  original  cause. 

b.  Form  and  Validity.  —  In  accordance  with  this  principle,  policies  of 
insurance  contain  provisions  requiring  the  insured  to  make  reasonable  effort 
to  preserve  the  property.3  Conditions  that  the  insurer  shall  not  be  liable  for 
loss  caused  by  neglect  of  the  insured  to  use  all  reasonable  means  to  save  the 
property  at  and  after  a  fire  are  valid  and  enforceable.4 

c.  Scope  of  Condition.  — The  requirement  extends  only  to  such  acts  as 
are  necessary  to  prevent  destruction  or  deterioration,5  and  before  the  insurer 
will  be  relieved  by  reason  of  the  inaction  of  the  insured  it  must  appear  that  it 
was  in  the  power  of  the  latter  to  accomplish  something  by  his  endeavors. a 
In  case  the  insured  does  not  use  reasonable  means  to  save  his  property, 
the  insurer  may  take  advantage  of  the  fact  only  with  respect  to  property  lost 
by  such  neglect  or  misconduct.    Not  the  entire  insurance  is  thereby  avoided.7 

Onus  Probandi.  —  The  burden  is  on  the  insurer  to  show  that  loss  resulted  from 
failure  of  the  insured  to  attempt  to  save  property.8 

Damage  Resulting  from  Insured's  Efforts  Recoverable.  —  Damage  resulting  from  rea- 
sonable efforts  to  save  insured  property  threatened  with  destruction  by  fire  is 
recoverable,  being  a  loss  caused  by  and  resulting  from  the  fire.9 


133,  Finley,  J.,  said:  "  There  was  evidence 
tending  to  show,  though  contradicted,  that  an 
insurance  adjuster  went  to  the  house  after  the 
fire,  looked  at  the  condition  of  the  stock,  and 
suggested  to  the  assured  to  separate  the  goods 
not  burned  from  those  burned,  and  place  them 
on  the  shelves;  that  the  assured  acted  upon 
this  suggestion  and  incurred  expense  in  so 
doing.  This  if  true,  would  not  constitute  a 
waiver  of  the  condition  of  the  policy  as  to 
additional  insurance." 

1.  Affirmative  Acts  After  Loss  No  Waiver  When 
Not  Inducing  Detriment. —  Such,  for  example, 
would  be  the  exercise  of  the  insurer's  right  of 
appraisement  after  loss.  Jewett  v.  Home  Ins. 
Co.,  29  Iowa  5b2;  Baer  v.  Phoenix  Ins.  Co.,  4 
Bush  (Ky.)  242;  Phoenix  Ins.  Co.  v.  Steven- 
son, 78  Ky.  150. 

2.  See  the  title  Damages,  vol.  8,  p.  605. 

3.  Phraseology  of  the  Clause.  —  The  condition 
in  the  standard  policies  to-day  is:  "  This  com- 
pany shall  not  be  liable  forloss  caused  directly 
or  indirectly  by  *  *  *  neglect  of  the  in- 
sured  to  use  all  reasonable  means  to  save  and 
preserve  the  property  at  and  after  a  fire,  or 
when  the  property  is  endangered  by  fire  in 
neighboring  premises." 

Various  Forms  Had  Previously  Been  in  Use,  in 
some  of  which  the  insurer  was  relieved  of 
liability  for  loss  due  to  "  gross  negligence," 
"  wilful  neglect  to  save  property,"  or  the  like; 
in  others  the  insured  was  required  to  use  his 
"  best  endeavors  "  to  save  the  property. 

Where  there  is  a  condition  against  negli- 
gence generally,  the  negligence,  to  be  a  de- 
fense, must  be  wilful  or  fraudulent  Des 
Moines  Ice  Co.  v.  Niagara  F.  Ins.  Co.,  99 


Iowa  193;  Phenix  Ins.  Co.  v.  Sullivan,  39 
Kan.  449;  Fleisch  v.  Insurance  Co.  of  North 
America,  58  Mo.  App.  596;  Pool  v.  Milwaukee 
Mechanics'  Ins.  Co.,  91  Wis.  530;  Columbia 
Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507.  See 
also  Lycoming  Ins.  Co.  v.  Barringer,  73  111. 
230. 

Even  before  the  insertion  of  the  clause  it 
was  held  that  the  insured  was  bound  to  do  all 
in  his  power  to  save  the  property.  Mitchell  v. 
Edie,  1  T.  R.  609. 

4.  Ellsworth  v.  jEtnalns.  Co.,  89  N.  Y.  186; 
Fleisch  v.  Insurance  Co.  of  North  America,  58 
Mo.  App.  596. 

5.  Hence  where  shirts,  collars,  etc.,  were  in- 
jured by  water  during  the  fire,  the  insured 
were  not  required  to  have  them  relaundered. 
Hoffman  v.  ^Etna  F.  Ins.  Co.,  I  Robt.  (N.  Y.) 
501. 

6.  Aurora  F.  Ins.  Co.  v.  Johnson,  46  Ind. 
315;  Willis  v.  Germania,  etc.,  F.  Ins.  Co.,  79 
N.  Car.  285. 

7.  Wolters  v.  Western  Assur.  Co.,  95  Wis. 

265. 

8.  Burden  of  Proving  Care.  —  Wolters  v. 
Western  Assur.  Co.,  95  Wis.  265.  Bui  see  Ells- 
worth v.  .(Etna  Ins.  Co.,  89  N.  Y.  186. 
Whether  all  reasonable  means  were  used  is  a 
question  for  the  jury.  Dear  v.  Western  Assur. 
Co.,  41  U.  C.  Q.  B.  553. 

9.  White  v.  Republic  F.  Ins.  Co.,  57  Me.  91, 
2  Am.  Rep.  22;  McLaren  v.  Commercial  Union 
Assur.  Co.,  12  Ont.  App.  279;  Case  v.  Hart- 
ford F.  Ins.  Co.,  13  111.  676. 

Duty  of  Insured  at  Fire  —  Putting  Property  in 
Order  and  Inventory.  —  Where  the  policy  re- 
quires the  insured  after  a  fire  to  put  the  prop- 
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2.  Extent  of  Loss  —  a.  Generally.  —  As  has  been  pointed  out,  a  contract 
of  insurance  is  one  of  indemnity  against  actual  loss  or  damage  by  fire.1  The 
terms  of  the  contract  are  that  the  insurer  shall  pay  to  the  insured  the  amount 
of  loss  or  damage  to  the  property  insured,  not  exceeding  an  amount  named. 
Since  the  contract  is  one  of  indemnity,  the  amount  so  named  is  obviously  the 
limit,  not  the  measure,  of  recovery  by  the  insured.  The  insured  must  estab- 
lish the  value  of  the  property  destroyed,  in  case  of  destruction,  and  may 
recover  only  the  value,  not  exceeding  the  sum  stipulated,  since  the  loss  which 
he  has  suffered,  and  for  which  the  insurer  has  agreed  to  indemnify  him,  is  the 
actual  value  of  the  property  destroyed.  In  the  absence  of  statutes,  this  is  the 
rule  except  as  to  valued  policies.  But  this  rule  has  been  modified  in  many 
jurisdictions,2  in  which  statutes  commonly  known  as"  valued-policy  laws" 
have  been  enacted.  Almost  all  of  these  statutes  are  confined  expressly  in 
their  operation  to  insurance  upon  real  property,  and  their  general  tenor  is  that 
in  case  the  insured  property  be  wholly  destroyed,  the  amount  written  in  the 
policy  shall  be  taken  as  the  value  of  the  property  and  as  the  measure  of 
recovery  by  the  insured.  These  statutes  modify  the  contract  to  a  considerable 
extent.  As  to  personal  property,  except  where  such  property  is  within  the 
purview  of  the  statute,  the  rule  remains  the  same,  and  the  liability  of  the 
insurer  is  still  measured  by  the  actual  value  of  the  property  destroyed,  not 
exceeding  the  sum  named ;  and  in  case  of  damage  to  real  property,  the  actual 
damage  sustained  fixes  the  amount  of  recovery.  But  in  case  insured  real 
property  is  "  wholly  "  or  "  totally  "  destroyed,  the  question  is  no  longer  as 
to  the  actual  value  of  the  property,  but  the  insurer  is  required  to  pay  the 
whole  sum  written  in  the  policy,  which  is  made  conclusive  as  to  the  amount 
of  liability.  Under  these  statutes  it  becomes  important  to  know  in  what  cases 
a  building  or  structure  is  "  wholly  destroyed,"  or,  in  other  words,  what  is  a 
total  loss.3 

b.  When  Loss  Is  Total.  —  Four  views  have  been  suggested  in  construing 
these  words:  First,  that  they  refer  to  an  absolute  extinction  of  the  structure; 
second,  that  they  have  reference  to  destruction  of  the  structure  as  such, 
although  a  portion  of  the  material  remain ;  third,  that  they  refer  to  a  destruc- 
tion so  complete  that  the  materials  remaining  are  of  less  value  than  the  cost 
of  removing  them;  and  fourth,  that  the  destruction  must  extend  so  far  that 
the  materials  remaining  cannot  be  used  at  less  expense  than  that  involved  in 
complete  rebuilding.  To  adopt  the  first  view  would  confine  the  operation  of 
the  statutes  to  structures  built  entirely  of  perishable  materials,  and  hence 
unduly  restrict  them,  and  it  has  never  been  adopted.1 

"Where  All  the  Combustible  Material  Has  Been  Destroyed,  SO  that  the  structure  has  lost 
its  identity  as  such,  the  courts  of  a  majority  of  the  jurisdictions  where  such 
statutes  exist  hold  that  there  is  a  total  loss,  although  incombustible  materials 
which  might  be  used  in  rebuilding  remain,  on  the  ground  that  the  insurance  is 
upon  the  building,  not  the  materials  of  which  it  is  composed.5 

erty  that  remains  in  the  best  possible  order,  if         1.  See   supra,    this   title,    The    Contract  in 

the  property  remaining  is  trifling  in  amount      General — Definition  and  Nature. 

and  could  not  have  been  improved  by  compli-        2.  See  supra,  this  title,  The  Contract  in  Gen- 

ance  with  this  provision,  the  insurer  cannot     era! — Valued-policy  Statutes. 

object  that  this  was  not  attempted.    Wrights.         3.  Total  Loss.  —  See  an  article  on  this  subject 

Hartford  F.  Ins.  Co.,  36  Wis.  522.    Likewise      in  33  Cent.  L.  J.  319. 

the  provision  to  be  found  in  policies  in  con-  4.  Oshkosh  Packing,  etc.,  Co.  v.  Mercantile 
nection  with  the  foregoing  in  regard  to  in-  Ins.  Co.,  31  Fed.  Rep.  200;  Insurance  Co.  of 
ventory  must  receive  a  reasonable  construe-  North  America  v.  Bachler,  44  Neb.  549. 
tion,  and  substantial  compliance  therewith  is  5.  Total  Loss  Where  All  Combustible  Materials 
sufficient.  Boyle  v.  Hamburg-Bremen  F.  Destroyed  —  United  States. —  "The  expression 
Ins.  Co.,  169  Pa.  St.  349.  Hence  if  the  goods  '  wholly  destroyed  '  in  this  statute  is  equiva- 
remaining  are  so  damaged  that  an  inventory  lent  to  total  loss;  and  total  loss,  as  applicable 
is  not  practicable,  it  need  not  be  made.  to  a  building,  *  *  *  means,  not  that  the 
Powers  Dry  Goods  Co.  v.  Imperial  F.  Ins.  materials  of  which  it  is  composed  were  all 
Co.,  48  Minn.  380.  utterly  destroyed  or  obliterated,  but  that  the 
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Where  Rebuilding  Not  Permitted.  —  In  one  case,  also,  there  may  be  a  total  loss 
although  not  all  combustible  materials  have  been  destroyed  and  a  large  portion 
of  the  building  remains,  viz.,  where  rebuilding  or  repairing  is  for  any  reason 
impossible,  as,  for  example,  where  repair  or  rebuilding  is  forbidden  by  city 
ordinance.  Here  the  building  as  such  is  wholly  destroyed  because  it  cannot 
be  restored  into  or  used  as  a  building.1 

As  to  What  Constitutes  a  Destruction  of  the  Building,  as  Such,  there  is  much  apparent 
and  some  real  disagreement.    Some  courts  have  gone  to  the  point  of  denying 


building,  though  some  part  of  it  may  remain 
standing,  has  lost  its  identity  and  specific 
character  as  a  building,  and  instead  thereof 
has  become  a  Droken  mass,  or  so  far  in  that 
condition  that  it  cannot  be  properly  any  longer 
designated  as  a  building."  Oshkosh  Pack- 
ing, etc.,  Co.  v.  Mercantile  Ins.  Co.,  31  Fed. 
Rep.  200. 

Alabama. — "There  was  no  error  in  that 
part  of  the  court's  general  charge  in  which  it 
instructed  the  jury:  '  If  the  property  or  any 
part  of  it  was  so  damaged  by  fire  as  to  render 
it  useless  for  the  purposes  for  which  it  had 
been  used,  then  that  is  a  destruction  within 
the  meaning  of  the  law.'  If  rendered  useless 
for  the  purposes  for  which  the  property  was 
used,  the  plaintiff's  right  to  recover  injurance 
for  what  was  so  insured  was  complete.  If 
what  remained  of  the  property  so  injured  was 
of  any  value,  the  insurer  was  entitled  to  it." 
Manchester  F.  Assur.  Co.  v.  Feibelman,  (Ala. 
1898)  23  So.  Rep.  759.  This  case  involved  in- 
surance on  personal  property.  The  language 
used  would  seem  applicable  where  statutes  re- 
quire payment  of  the  whole  insurance  named 
in  the  policy  in  case  of  insured  personalty. 

California.  —  The  question  is  "  whether, 
after  the  fire,  the  thing  insured  still  exists  as 
a  building."  "  If  the  building  has  lost  its 
identity  and  specific  character  as  a  building, 
you  may  find  that  the  property  was  totally 
destroyed."  Williams  v.  Hartford  Ins.  Co., 
54  Cal.  442,  35  Am.  Rep.  77.  In  this  case  "  a 
large  portion  of  the  four  walls  were  left  stand- 
ing and  some  of  the  ironwork  still  attached 
thereto." 

Louisiana.  —  "  A  total  loss  may  be  claimed 
though  the  walls  of  a  building  stand,  and  the 
elements  that  composed  it  be  not  entirely 
consumed.  It  is  the  same,  we  think,  when  the 
insured  building  cannot  be  made  secure  by  re- 
pairs. Nor  will  it  make  any  difference  in  such 
cases  of  constructive  total  loss,  that  the  con- 
dition after  the  fire  is  due  in  part  to  causes  ex- 
isting before.  Such  causes  are  deemed  the 
remote,  not  the  proximate,  causes  of  the  loss. 
The  insurer  taking  a  risk  on  an  old,  and  in 
this  instance  an  insecure,  building  incurs  the 
obligation  to  pay  for  a  total  loss  if  the  injuries 
by  the  fire,  combined  with  antecedent  defects, 
make  repairs  impracticable."  Monteleone  v. 
Royal  Ins.  Co.,  47  La.  Ann.  1563. 

Missouri.  —  O'Keefe  v.  Liverpool,  etc.,  Ins. 
Co.,  140  Mo.  558,  holding  the  following  in- 
struction to  be  correct:  "  By  a  total  loss  is 
meant  that  the  building  has  lost  its  identity 
and  specie  character  as  a  building,  and  be- 
come so  far  disintegrated  that  it  cannot  be 
properly  designated  as  a  building,  although 
some  part  of  it  may  remain  standing."  In 
that  case,  however,  it  appeared  that  the  uncon- 


sumed  material  could  not  be  used  at  less  ex- 
pense than  if  the  portions  remaining  were 
built  anew.  The  same  rule  is  laid  down  in 
Havens  v.  Germania  F.  Ins.  Co.,  123  Mo.  403, 
45  Am.  St.  Rep.  570.  See  also  Nave  v.  Home 
Mut.  Ins.  Co.,  37  Mo.  430,  90  Am.  Dec.  394;  Bar- 
nard v.  National  F.  Ins.  Co.,  38  Mo.  App.  106. 
In  Ampleman  v.  Citizens'  Ins.  Co.,  35  Mo. 
App.  308,  it  was  held  that  a  building  was  not 
wholly  destroyed  unless  no  part  of  it  remained 
above  ground  intact  and  substantially  unin- 
jured which  could  be  used  effectively  in  restor- 
ing the  whole  structure.  In  Ampleman  v. 
North  British,  etc.,  Ins.  Co.,  35  Mo.  App.  317, 
an  instruction  that  if  any  substantial  or  con- 
siderable portion  remained  that  could  be  used 
for  rebuilding,  the  loss  was  not  total,  was  held 
erroneous  as  allowing  too  great  latitude. 

Nebraska.  —  "  What  is  the  meaning  of  the 
words  '  wholly  destroyed  '  when  applied  to  a 
building?  If  the  building  was  constructed  of 
brick  or  other  noncombustible  material,  fire 
could  not  destroy  that.  Therefore  the  brick 
or  other  material  not  destroyed  would  have 
some  value  which  the  party  retaining  should 
pay  for.  From  the  nature  of  the  case,  there- 
fore, the  words  referred  to  do  not  mean  the 
debris  from  a  building  destroyed.  This  may 
have  some  value,  and  if  so,  the  insurance 
company,  if  it  pays  the  loss,  is  entitled  to  com- 
pensation [therejfor.  The  words  when  ap- 
plied to  a  building  mean  totally  destroyed  as 
a  building;  that  is,  that  the  walls,  although 
standing,  are  unsafe  to  use  for  the  purpose  of 
rebuilding  and  must  be  torn  down  and  a  new 
building  erected  throughout."  German  Ins. 
Co.  v.  Eddy,  36  Neb.  461.  See  also  Insurance 
Co.  of  North  America  v.  Bacheler,  44  Neb.  549. 

Pennsylvania.  —  See  Thomas  v.  Western 
Ins.  Co.,  5  Pa.  Super.  Ct.  Rep.  3S3. 

Wisconsin.  —  "  It  cannot  be  doubted  that  the 
identity  and  specific  character  of  the  insured 
buildings  were  destroyed  by  the  fire,  although 
there  was  not  an  absolute  extinction  of  all  the 
parts  thereof.  This  was  an  entire  destruction 
of  the  buildings  within  the  meaning  of  the 
statute."  Seyk  v.  Millers'  Nat.  Ins.  Co.,  74 
Wis.  67.  To  the  same  effect  are  Lindner  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  93  Wis.  526,  St.  Clara 
Female  Academv  v.  Northwestern  Nat.  Ins. 
Co.,  98  Wis.  257,  reviewing  the  text  writers 
and  prior  cases.  See  also  Harriman  v.  Queen 
Ins.  Co.,  49  Wis.  71. 

1.  Where  Repair  Is  Forbidden  by  Ordinance  the 
loss  is  manifestly  total.  Brady  v.  Northwest- 
ern Ins.  Co.,  11  Mich.  426;  Hamburg-Bremen 
F.  Ins.  Co.  v.  Garlington,  66  Tex.  103,  59  Am. 
Rep.  613.  So  where  repairs  were  impracti- 
cable because  of  the  age  and  bad  condition  of 
the  building.  Monteleone  v.  Royal  Ins.  Co., 
47  La.  Ann.  1563. 
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the  foregoing  rule  in  whole  or  in  part  ;  others  merely  modify  or  restrict  it. 
Where  the  materials  remaining  are  of  such  value  and  are  in  such  condition  that 
they  may  be  utilized  in  repairing  or  rebuilding  (such  course  not  being  pro- 
hibited) with  less  expense  than  that  involved  in  rebuilding  in  toto,  it  has  been 
held  that  the  loss  is  not  total.  In  some  of  these  cases  it  is  not  clear  that  there 
was  a  total  loss  within  the  rule  generally  announced ;  in  others,  apparently, 
there  was. 1 

Basis  of  interpretation.  —  Perhaps  the  proper  construction  of  these  words 
depends  not  a  little  upon  the  object  and  purpose  of  the  statutes.  If  the 
object  is  to  preclude  the  insurer  from  contending  that  the  building  was  worth 
less  than  the  amount  of  the  insurance,  it  may  be  urged  that  this  object  may 
be  effected  without  doing  away  entirely  with  the  principle  that  the  contract  of 
fire  insurance  is  one  of  indemnity.  Athough  nothing  remained  of  the  insured 
structure,  the  insurer,  in  the  absence  of  such  statutes,  might  show  that  it  was 
not  worth  the  sum  on  the  basis  of  which  the  insured  had  been  paying  pre- 
miums. If  this  were  the  whole  mischief  to  be  met,  there  is  ground  for  urging 
that  the  statutes  ought  to  be  confined  to  cases  where  nothing  remains  which 
the  insured  may  reasonably  use,  and  that  the  general  character  of  the  contract 
as  one  of  indemnity  should  not  be  unduly  affected.  But  in  a  recent  case  it 
has  been  suggested  that  the  statutes  have  another  object  as  well,  which  would 
be  defeated  by  such  a  construction.2 

3.  Parties  to  the  Adjustment  —  a.  GENERALLY.  —  The  adjustment  or  ascer- 


1.  When  Building  as  Such  Destroyed  —  Kansas. 
—  See  Long  Island  Ins.  Co.  v.  Great  Western 
Mfg.  Co.,  2  Kan.  App.  377- 

Missouri.  —  Ampleman  v.  Citizens'  Ins.  Co., 
35  Mo.  App.  308.  But  see  the  last  note  but 
one,  supra. 

New  York.  —  Corbett  v.  Spring  Garden  Ins. 
Co.,  155  N.  Y.  389,  reversing  85  Hun  (N.  Y.) 
250.  In  this  case  the  building  was  restored  at 
an  expense  of  about  one-third  of  its  original 
value,  although  the  roof  and  the  whole  interior 
had  been  burned.  The  general  rule,  however, 
is  recognized.  See  also  Judah  v.  Randal,  2 
Cai.  Cas.  (N.  Y.)  324. 

Ohio.  —  Phoenix  Ins.  Co.  v.  Port  Clinton 
Fish  Co.,  14  Ohio  Cir.  Ct.  Rep.  160,  7  Ohio 
Cir.  Dec.  468. 

Texas.  —  "  After  a  careful  consideration  of 
the  question  we  are  of  opinion  that  there  can 
be  no  total  loss  of  a  building  so  long  as  the 
remnant  of  the  structure  standing  is  reason- 
ably adapted  for  use  as  a  basis  upon  which  to 
restore  the  building  to  the  condition  in  which 
it  was  before  the  injury;  that  whether  it  is  so 
adapted  depends  upon  the  question  whether  a 
reasonably  prudent  owner,  uninsured,  desir- 
ing such  a  structure  as  the  one  in_  question 
was  before  injury,  would,  in  proceeding  to  re- 
store the  building  to  its  original  condition, 
utilize  such  remnant  as  such  basis."  Royal 
Ins.  Co.  v.  Mclntyre,  90  Tex.  170,  59  Am.  St. 
Rep.  797,  reversing  (Tex.  Civ.  App.  1896)  34 
S.  W.  Rep.  669.  In  Royal  Ins.  Co.  v.  Mc- 
lntyre, 90  Tex.  170,  59  Am.  St.  Rep.  797,  the 
cases  holding  that  destruction  of  the  buiiding 
as  such  is  a  total  loss  are  reviewed  with  much 
ability,  and  an  attempt  which  appears  to  be 
partially  successful  is  made  to  distinguish 
them.  The  latter  rule  was  followed  in  Com- 
mercial Union  Assur.  Co.  v.  Meyer,  9  Tex. 
Civ.  App.  7,  and  is  indicated  in  Hamburg- 
Bremen  F.  Ins.  Co.  v.  Garlington,  66  Tex.  103, 
59  Am.  Rep.  613.    It  will  be  seen  that  the 
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prior  decisions  are  in  fact  only  modified,  the 
effect  of  the  decision  in  Royal  Ins.  Co.  v.  Mc- 
lntyre, 90  Tex.  170,  59  Am.  St.  Rep.  797, 
being  that  the  remnant  must  be  reasonably 
adapted  for  use  in  restoring  the  building  to  its 
original  condition.  In  other  words,  by  the 
rule  now  established  in  Texas,  account  of  the 
unconsumed  material  may  be  taken  only  as  a 
basis  for  restoration,  if  it  would  be  used  as 
such  by  a  reasonable  man,  and  not  as  mere 
material.  This  seems  eminently  sound,  but 
even  to  this  extent  it  goes  further  than  other 
courts  have  gone.  Compare,  however,  Ger- 
man Ins.  Co.  v.  Eddy,  36  Neb.  461 ;  O'Keefe 
v.  Liverpool,  etc.,  Ins.  Co.,  140  Mo.  558. 

2.  Purpose  of  Statute.  —  St.  Clara  Female 
Academy  v.  Northwestern  Nat  Ins.  Co.,  98 
Wis.  257.  The  court  said:  "  There  are 
authorities  to  the  effect  that  if  there  is  any 
part  of  the  building  left,  worth  more  in  place 
than  the  cost  of  removing  it,  the  destruction 
is  not  complete  within  the  meaning  of  valued- 
policy  statutes.  In  Ostrander's  work  on  Fire 
Insurance  (section  244),  and  in  an  article  on 
the  subject  found  in  33  Cent.  L.  J.  319,  writ- 
ten by  a  prominent  member  of  the  bar  of  this 
court,  it  is  contended  that  such  is  the  correct 
construction  of  our  statute.  *  *  *  Its  pur- 
pose was  not  only  to  prevent  frauds  by  over- 
insurance,  but  to  remove  the  temptation  on  the 
part  of  insurance  companies  to  demand  and 
secure  settlements  for  losses  for  less  than  the 
amounts  called  for  by  the  contracts  of  insur- 
ance, where  the  structures  insured  have  been, 
as  such,  substantially  destroyed.  To  hold 
that  notwithstanding  the  statute,  salvage  can 
be  claimed  for  any  value  left  after  a  fire,  even 
down  to  the  footing  stones  of  foundation 
walls,  would  be  contrary  to  the  uniform  hold- 
ing of  this  court  on  the  subject,  and  of  courts 
elsewhere  under  similar  statutes,  and  would 
render  the  statute  ineffectual  to  accomplish 
what  it  was  designed  to  accomplish." 
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tainment  of  the  amount  of  loss  or  damage  suffered,  pursuant  to  the  terms  of 
the  policy,  must  be  between  the  insurer  on  the  one  hand  and  the  person  or 
persons  entitled  to  receive  the  amount  of  the  damages  ascertained  on  the  other 
hand,  or  between  their  authorized  agents. 

b.  Agents  of  Insurer.  — The  insurer  is  not  bound  by  an  adjustment  or 
appraisal  made  by  one  not  authorized  on  its  behalf,  such  as  a  mere  local  agent 
acting  outside  of  his  authority,1  or  an  agent  of  limited  authority  either  in  gen- 
eral 3  or  with  respect  to  the  particular  transaction,3  except  in  cases  where  the 
agent  acts  within  the  apparent  scope  of  his  authority  and  the  other  party  relies 
thereon  and  has  no  notice  of  the  limitation  of  his  powers,4  or  where  the  acts 
are  ratified. 5  Nor  is  the  company  bound  by  the  acts  of  a  subagent  appointed 
by  its  adjuster.  Insurance  adjusters  are  appointed  such  by  reason  of  their 
special  skill  in  and  fitness  for  such  work,  and  hence  cannot  delegate  their 
authority.6 

c.  MORTGAGEES.  —  With  respect  to  the  insured,  the  most  important  ques- 
tion arises  in  case  of  insurance  payable  to  mortgagees  in  whole  or  in  part. 
A  mortgagee  may  ratify  an  adjustment  made  by  the  insurer  and  the  mortgagor] 
as,  for  example,  by  suing  on  it  or  joining  in  a  suit  thereon,  and  in  such  case 
the  adjustment  is  not  invalid.7  But  it  is  well  settled  that  a  mortgagee  to 
whom  a  loss  is  payable  is  not  bound  by  an  adjustment  to  which  he  is  not  a 
party  and  which  is  made  without  his  knowledge  and  consent,  and  that  an  adjust- 
ment made  only  by  an  insurer  and  an  insured  mortgagor  is  without  effect  as 
to  the  mortgagee.** 

4.  Notices  and  Proofs  of  Loss  —  a.  In  General.  —  When  a  loss  has  occurred, 
the  interests  of  the  insurer  obviously  demand  that  it  be  apprised  thereof  at 
once  in  order  that  it  may  take  proper  steps  for  investigation,  if  necessary, 
before  material  changes  have  taken  place  and  while  the  occurrence  is  fresh! 


1.  When  Insurer  Not  Bound  by  Adjustment  of 
Agent. —  Bush  v.  Westchester  F.  Ins.  Co.,  63 
N.  Y.  531;  Lohnes  v.  Insurance  Co.  of  North 
America,  121  Mass.  439;  Merchants'  Ins.  Co. 
v.  New  Mexico  Lumber  Co.,  10 Colo.  App.  223. 
See  infra,  Waiver. 

2.  Hartford  F.  Ins.  Co.  v.  Smith,  3  Colo. 
422. 

3.  Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  11 
Am.  St.  Rep.  51. 

4.  Gristock  v.  Royal  Ins.  Co.,  84  Mich.  i6r; 
Devils  Lake  First  Nat.  Bank  v.  Lancashire 
Ins.  Co.,  65  Minn.  462. 

5.  Miller  v.  Phenix  Ins.  Co.,  27  Iowa  203, 
1  Am.  Rep.  262;  Fiannery  v.  State  Mut.  F. 
Ins.  Co.,  175  Pa.  St.  387;  Bentley  v.  Columbia 
Ins.  Co.,  17  N.  Y.  421. 

6.  Adjuster  Cannot  Delegate  His  Authority.  — 
Dwelling-Houss  Ins.  Co.  v.  Snyder,  59  N.  J. 
L.  18,  reversed  on  another  point  59  N.  J.  L. 
544;  Ruthvenz/.  American  F.  Ins.  Co.,  92  Iowa 
316. 

7.  Ratification  by  Mortgagee.  —  Stockton 
Combined  Harvester,  etc..  Works  v.  Ameri- 
can F.  Ins.  Co.,  121  Cal.  182.  So  also  where 
the  mortgage  has  afterwards  been  paid.  As 
in  other  cases,  ratification  is  entire,  and  the 
party  ratifying  cannot  retain  any  advantage 
and  afterwards  repudiate  the  settlement. 
Forest  City  Ins.  Co.  v.  Leach,  19  111.  App. 
151. 

8.  Where  Mortgagee  Not  Party,  Not  Bound.  — 

Bergman  v.  Commercial  Assur.  Co.,  92  Ky. 
494;  Harrington  v.  Fitchburg  Mut.  F.  Ins. 
Co.,  124  Mass.  126;  Georgia  Home  Ins.  Co.  v. 
Stein,  72  Miss.  943;  Hall  v.  Philadelphia  F. 
Assoc.,  64  N.  H.  405;    Hathaway  v.  Orient 


Ins.  Co.,  134  N.  Y.  409;  Brown  v.  Roger  Wil- 
liams Ins.  Co.,  5  R.  I.  394. 

Parties  to  Adjustment  —  Assignees.  —  An  as- 
signee is  not  bound  by  an  adjustment  with 
the  assured  assignor  to  which  he  was  not  a 
partv.  American  Cent.  Ins.  Co.  v.  Sweetser, 
116  Ind.  370;  Cromwell  v.  Brooklyn  F.  Ins. 
Co.,  44  N.  Y.  42,  4  Am.  Rep.  641;  Ennis  v. 
Harmony  F.  Ins.  Co.,  3  Bosw.  (N.  Y.)  516; 
London  F.  Assoc.  v.  Blum,  63  Tex.  282. 

Partners.  — One  partner  as  agent  mav  bind 
another  by  adjustment  of  a  loss.  Brink  v. 
New  Amsterdam  F.  Ins.  Co.,  5  Robt.  (N.  Y.) 
104. 

Attorney.  —  An  attorney  having  a  claim 
against  an  insurer  for  collection  cannot,  in  the 
absence  of  special  authority,  bind  his  client  by 
a  compromise  thereof.  Martin  v.  Capital  Ins. 
Co.,  85  Iowa  643. 

Relation  of  Adjuster  to  Insured.  —  The  adjuster 
does  not  stand  in  a  fiduciary  relation  to  the 
insured,  and  if  by  threats  of  litigation  he  in- 
duces the  insured  to  make  an  ill-advised  set- 
tlement, the  settlement  may  not  be  set  aside 
for  that  reason.  Mayhew  v.  Phoenix  Ins. 
Co.,  23  Mich.  105.  In  that  case  it  was  also 
held  that  misrepresentations  as  to  the  law  by 
an  adjuster,  whereby  the  insured  was  induced 
to  make  an  unwise  settlement,  were  not 
ground  for  holding  it  voidable.  On  the  other 
hand  it  has  been  held  that  even  innocent  mis- 
representations as  to  the  law  made  by  an  ad- 
juster, in  reliance  upon  which  the  insured 
made  an  ill-advised  settlement,  are  ground 
for  setting  aside  such  settlement.  Berry  v. 
American  Cent.  Ins.  Co.,  132  N.  Y.  49,  28  Am. 
St.  Rep.  548. 
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They  also  demand  that  before  the  loss  is  paid  the  insurer  be  fully  advised  of 
its  particulars,  of  the  property  injured  or  destroyed,  and  of  all  circumstances 
affecting  its  liability  and  fixing  the  amount  thereof.  To  meet  these  demands, 
Policies  of  insurance  contain  provisions  and  conditions  requiring  immediate 
notice  of  a  loss  and  thereafter  a  full  statement  of  the  particulars  thereof.  _  In 

he  earlier  forms  of  policy  these  were  not  differentiated,  but  the  policy  required 
the  insured  to  give  notice  "  forthwith,"  "  immediately,'  or     as  soon _as .pos- 
sible "and  to  set  forth  in  such  notice  the  particulars  of  the  loss.    But  the 
latter  are  not,  as  a  rule,  to  be  had  immediately  after-  a  fire,  since  time  and 
twestigation  are  required  to  obtain  the  necessary  data.    Hence  the  reasonable 

me  which  the  courts  allowed  for  the  purpose  had  the  effect  of  postponing  the 
notice  which  it  was  important  that  the  insurer  should  receive,  until  the  particu- 
lars of  the  loss  could  be  ascertained  with  reasonable  diligence.  The  two  pur- 
noses  to  be  served  thus  led  to  the  differentiation  of  the  two  requirements. 
But  it  must  be  borne  in  mind  that  many  of  the  earlier  cases  as  to  notices 
are  based  on  provisions  of  policies  wherein  the  distinction  was  not  made,  and 
hence  bear  equally  or  even  more  on  proofs,  or  even  have  but  little  application 
to  notices  required  under  forms  of  policy  now  in  ordinary  use.  The  object 
of  the  notice  is  to  apprise  the  insurer  of  the  fact  that  a  loss  has  occurred.  The 
obiect  of  proofs  is  to  furnish  the  insurer  with  the  particulars  of  the  loss  and 
all  data  necessary  to  determine  its  liability  and  the  amount  thereof. 

b  Necessity  of  Giving  — (i)  General  Ride.  —  As  a  general  rule,  it  may 
be  laid  down  that  where  the  policy  requires  notices  and  proofs  to  be  given, 
its  provisions  in  this  respect  must  be  complied  with  unless  waived  by  the 
insurer  8  Hence  it  has  been  held  no  excuse  that  the  insured  oied  prior  to  the 
loss  and  that  by  reason  of  a  contested  will  the  executor  did  not  obtain  letters 
testamentary  until  long  after  the  prescribed  time ;  "  nor  is  it  an  excuse  that  a 
magistrate  refused  to  give  a  certificate  required  by  the  policy,  where  such 
certificate  was  only  a  part  of  the  proofs  required.*  Nor,  in  general,  will  acci- 
dent or  misfortune,  not  caused  by  the  insurer  dispense  with  performance  if 
furnishing  such  notice  and  proofs  is  made  a  condition  precedent.  But  it  the 
insured  is  so  insane  as  to  be  incapable  of  making  an  intelligent  statement,  this 
fact  will  of  itself  excuse  compliance  with  the  terms  of  the  policy  as  to  proofs. 
(2)  When  Not  Necessary  —  (a)  No  Policy  Issued.  —  Where  no  policy  has  been 

1  Object  of  Notice.-"  This  notice  is  distinct      certificates,  see  infra,  this  section,  Certificate 

JrcoCplV^no^thlf^LtS  In  £3  ''fESSt**  Misfortune  Not  Bue  to  i™. 

occurrTcf  so  that  it  might  take  such  action  as  -  Union  Ins  Co.  v   McGookey,  33  Ohio  St 

rconsid'ered  proper  to  protect  its  interests."  555;  Sherwood  v    Agric^tural  ^fo^o 

Watenown  F.  Ins.  Co       Grover,  etc.,  Sewing  Han^Y.)  ^  ^^^1^ 

2  Provisions  Requiring  Notice,  etc.,  Enforced.  infra  this  section,  Production  of  Books  and 
—  Mrrormick  v    North  British  Ins.  Co.,  78  Vouchers. 

Cll  468  RockVord  Ins.  Co.  Seyferth,  29  6,  Insanity  of  Insured  -  nsurance  Corn- 
Ill  Ado  w  Brock  v  Des  Moines  Ins.  Co.,  pames  v.  Boykm,  12  Wall.  (U.  S.)  433- 
2"  Iowa 5  39  -  American  Cent.  Ins.  Co.  v.  Necessity  of  Giving  -  Effect  of  Mortgage 
Hathaway  43  Kan.  399;  Shawmut  Sugar  Re-  Clause.  -  The  standard  mortgage  clause  does 
"nine  Co  v  People's  Mut.  F.  Ins.  Co.,  12  not  dispense  with  the  requirement  of  making 
Gray  (MaUTssS-  Smith  v.  Haverhill  Mut.  F.  the  proof  of  loss  stipulated  for  m  the  policy, 
Tns  Co  1  Allen  (Mass  )  297  70  Am.  Dec.  733;  nor  the  time  fixed  therefor.  Unless  waived, 
Leieh  v  Springfield I  F  &  M  Ins.  Co.,  37  Mo  the  proofs  must  be  furnished,  if  not  by  the 
App  W2  Western  Home  Ins.  Co.  v  Rich-  mortgagor,  then  by  the  mortgagee  Southern 
Neb    1;   Underwood  v.  Farmers'  Home  Bldg.,  etc.,  As.oc.  v.  Home :   ns  Co  94 

^«ga,a  Ins/Co1,  Lee.  73  Tex.      ^  fntra,  ^-e  Ins. 

I  Death  of  Insured.  -  Matthews  v.  American  See  also  infra,  this  section  Form  and  Contents 
Cent  Ins  Co    o  N.  Y.  App.  Div.  339.  of  Notices  and  Proofs -  Total  Loss. 

4  Refusal  of' Magistrate^  Give  Certificate.-  Railway  Company.  A  railway  company  in- 
Leigh  "  Springfield  F.  &  M.  Ins.  Co.,  37  Mo.  sured  against  loss  by  fire  in  a  policy  wh  ch  de- 
App  542.    As  fo  refusal  of  magistrates  to  give      scribes  as   the  subject  of  insurance  their 
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issued  and  the  insured  claims  under  a  contract  of  insurance  or  where  the 
insurance  has  taken  effect  but  the  insurer  has  not  yet  written  or  delivered  he 
policy,  it  is  generally  held  that  the  provisions  of  the  policies  usually  writ  en 
by  the  insurer  with  regard  to  notices  and  proofs  of  loss  need  not  be  implied 
With;  but  there  is  authority  opposed  to  this.-  And  certainly  in  such  acase 
there  is  no  right  to  allege  failure  to  furnish  notices  and  proofs  as  a  bar  to  Ha! 

tl  c  efor  3CrMoer  'T£*  to  iss"e  a  P°"cy  after  loss  and  denies  liability 

therefor  Most  of  the  decisions  on  the  subject  are  of  such  nature,  and  are  to 
be  justified  on  the  ground  of  waiver.  In  the  absence  of  denial  of  liability  or 
other  waiver,  it  would  seem  that  reasonable  compliance  with  the  cond  ions 
usual  m  such  cases  should  be  required.  conditions 

(b)  Reformation.  -  Where  suit  is  brought  to  reform  a  policy  and  to  recover 
the  eon  new  proofs  of  loss  do  not  become  necessary  if  th? policy  b  reformed  * 

(c)  Several  Policies  of   the  Same  Insurer.  —  Where  the   property   damaged  or 

not  c°eyaend  but  on™"?  7  ^  *  the  ^  Usurer,  bit  one 

notice  and  but  one  set  of  proofs  are  required;5 

(d)  other  Exceptions.  —  Other  exceptions  are  stated  in  the  notes  6 

In  theMnEK°F  FLJRfNISHING-(0  Effect  of  Not  Furnishing  in  Time  Limited. 
—  In  the  absence  of  waiver,  the  effect  of  a  failure  to  give  notice  or  proofs  or 

PO licvt  tLl  re  tlmHC  "I?"  &  P0HCy  dGPends  UP°n  the  P~vi3oS  of  the 
policy  in  that  regard.    If  g,ving  notice  and  furnishing  proofs  in  such  time  are 

made  conditions  precedent  to  liability  on  the  part  of  the  insurer,^  if  a  for- 
feiture is  provided  for  if  they  are  not  given  in  the  time  fixed>  notice  and 
°  J,  mUT?,be  f1VfnfaS  a"d  w^n  specified  in  the  policy  or  no  recovery  may 
be  had.  But  no  forfeiture  will  be  incurred  other  than  that  provided  for  in  the 
policy,  nor  upon  other  grounds  than  those  there  specified.*    Where  no  time 


liability  for  loss  and  damage  by  fire  occasioned 
by  sparks  from  locomotives  to  property  of 
others  situate  on  lands  not  owned  or  occupied 
by  assured,"  must  furnish  proofs  of  loss  ac- 
cording to  the  terms  of  the  policy.  Eastern 
R.  Co.  v.  Relief  F.  Ins.  Co.,  98  Mass.  420.  As 
to  waiver  in  such  a  case,  see  Eastern  R.  Co 
v.  Relief  F.  Ins.  Co.,  105  Mass.  570. 

1.  When  No  Policy  Issued,  Provision  as  to  No- 
tice Not  Implied.  —  Gold  v.  Sun  Ins.  Co.,  73 
Cal.  216;  Nebraska,  etc.,  Ins.  Co.  v.  Seiv'ers 
27  Neb.  541;  Wooddy  v.  Old  Dominion  Ins" 
Co.,  31  Gratt.  (Va.)  362;  Tayloe  v.  Merchants' 
F.  Ins.  Co.,  9  How.  (U.  S.)  390.  But  see  Mc- 
Cann  v.  ^Etna  Ins.  Co..  3  Neb.  198. 

2.  Contrary  Rule.  —  Barre  v.  Council  Bluffs 
Ins.  Co.,  76  Iowa  609.  In  this  case  the  court 
said:  "  The  law  will  presume  that  the  minds 
of  the  contracting  parties  met  upon  a  contract 
containing  the  terms  and  conditions  of  the 
policy  usually  issued  by  defendant  covering 
like  risks." 

3.  Baile  v.  St.  Joseph  F.  &  M.  Ins.  Co.,  73 
Mo.  371;  Campbell  v.  American  F.  Ins.  Co 
73  Wis  100;  Weeks  v.  Lycoming  F.  Ins.  Co!' 
29  Fed.  Cas.  No.  17,353;   Caldwell  v.  Stada- 
cona  F.,  etc.,  Ins.  Co.,  11  Can.  Sup.  Ct.  Ren 
212.  v' 

4.  New  Proofs  Not  Required  After  Reformation. 
—  Maher  v.  Hibernia  Ins.  Co.,  67  N.  Y.  283. 

5.  Several  Policies  Issued  by  One  Insurer.  

Dakin  v.  Liverpool,  etc.,  Ins.  Co.,  13  Hun  IN 
Y.)  122. 

6.  When  Not  Necessary  Form  of  Condition.  — 

A  policy  requiring"  "  to  give  immediate 

notice  of  loss  in  writing  and  thereafter  to  give 
proofs  of  loss,  no  name  being  inserted  in  the 
blank,  does  not  create  anv  obligation  on  the 
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part  of  the  insured  to  give  notice  or  proofs 
Prendergast  v.  Dwelling  House  Ins.  Co  67 
Mo.  App.  426. 

Insurer  Already  Fixed  with  Notice.  —  If  the 
insurer  sends  an  adjuster  to  examine  the  loss, 
this  fact  conclusively  shows  notice.  Welsh  v 
London  Assur.  Corp.,  151  Pa.  St.  607,  31  Am' 
St.  Rep.  786. 

If  the  insurer  has  been  notified  of  the  loss  in 
writing  by  its  agent,  the  insured  need  not  give 
notice.  Omaha  F.  Ins.  Co.  v.  Dierks  43  Neb 
473- 

7.  Conditions  Precedent  —  Illinois.  —  Dwelling 
House  Ins.  Co.  v.  Jones,  47  111.  App.  261.  See 
Scammon  v.  Germania  Ins.  Co.,  101  111.  621. 

Massachusetts.  —  Eastern  R.  Co.  v.  Relief  F. 
Ins.  Co.,  98  Mass.  420. 

Minnesota.  —  Bowlin  v.  Hekla  F.  Ins.  Co., 
36  Minn.  433;  Ermentrout  v.  Girard  F.  &  m! 
Ins.  Co.,  63  Minn.  305. 

Missouti.  —  Maddox  v.  Dwelling  House  Ins. 
Co.,  56  Mo.  App.  343. 

New  Hampshire.  —  Patrick  v.  Farmers'  Ins 
Co.,  43  N.  H.  621,  80  Am.  Dec.  197. 

New  York.  —  Quinlan  v.  Providence  Wash- 
ington Ins.  Co,  133  N.  Y.  356,  28  Am.  St.  Rep. 
645;  Matthews  v.  American  Cent.  Ins  Co.,  9. 
N.  Y.  App.  Div.  339;  Sergent  v.  London,  etc., 
Ins.  Co.,  85  Hun  (N.  Y.)  31;  Blossom  v. 
Lycoming  F.  Ins.  Co..  64  N.  Y.  162;  McDer- 
mott  v,  Lycoming  F.  Ins.  Co.,  44  N.  Y.  Super 

Ct.  221. 

8.  Forfeiture  Provided.  —  Gould  v.  Dwelling- 

House  Ins.  Co.,  90  Mich.  302;  German  Ins. 
Co.  v.  Davis,  40  Neb.  700;  Hare  v.  Headley, 
54  N.  J.  Eq.  545.  But  see  the  next  note  but 
two. 

9.  Shell  v.  German  Ins.  Co.,  60  Mo.  App^ 
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is  limited,  but  proofs  are  to  be  furnished  "  as  soon  as  possible  "  or  "  forthwith," 
illness  or  inevitable  accident  is  an  excuse  for  delay.1  And  if  no  forfeiture  is 
provided  for  in  case  of  failure  to  furnish  proofs,  forfeitures  being  stipulated  in 
case  of  breach  of  other  requirements,3  or  furnishing  the  proofs  in  the  specified 
time  is  not  expressly  made  a  condition  precedent  to  recovery,3  the  great 
majority  of  recent  decisions  hold  that  the  effect  of  failure  to  furnish  them  is 
merely  to  postpone  the  time  of  payment  to  the  specified  time  after  they  are 
furnished. 

Discussion  of  Cases  as  to  Whether  Forfeiture  Kesults  from  Failure.  —  The  foregoing  state- 
ments represent  the  rule  upon  which  the  authorities  are  manifestly  coming  to 
agree,  although  it  is  not  to  be  denied  that  such  rule  is  not  yet  universally 
established.  Of  the  more  recent  cases  where  failure  to  furnish  proofs  or  to  give 
notice  within  the  time  fixed  has  been  held  to  defeat  recovery,  some  are  in  all 
respects  reconcilable  with  this  rule,  since  a  forfeiture  for  failure  to  comply  with 
such  requirements  as  to  time  was  expressly  provided.4  In  some  of  the  others, 
full  compliance  with  these  requirements  seems  to  have  been  made  a  condition 
precedent  to  recovery  by  the  policy.*  But  in  none  of  these  cases  has  the 
effect  of  a  policy  providing  forfeitures  for  many  different  contingencies  and 
omitting  to  provide  a  forfeiture  in  case  of  noncompliance  with  the  requirements 
as  to  the  time  of  furnishing  proofs  been  adverted  to.  The  latter  is  the  point 
chiefly  relied  upon  by  the  courts  which  have  laid  down  the  rule  above  stated. fr 

Where  the  Time  Within  Which  Suit  Is  to  Be  Brought  Is  Limited,  and  liability  is  not  to 
begin  until  a  specified  time  after  furnishing  proofs,  this  of  itself  fixes  a  time 
within  which  it  is  imperatively  necessary  to  furnish  them,  since  suit  must  be 
brought  within  the  time  fixed,  and  may  not  be  instituted  until  the  loss  has 
become  payable.7 


644.  In  this  case  the  policy  required  proofs  in 
thirty  days  and  provided  for  a  forfeiture  if 
they  were  not  made  in  sixty  days.  It  was 
held  that  there  would  be  no  forfeiture  until 
the  expiration  of  the  sixty  days. 

1.  Delay  Where  No  Time  Limited.  —  American 
F.  Ins.  Co.  v.  Hazen,  110  Pa.  St.  530;  Harnden 

Milwaukee  Mechanics'  Ins.  Co.,  164  Mass. 
382. 

2.  Forfeiture  Not  Declared  —  Failure  Merely 
Postpones  Payment — United  States.  —  Kahn- 
weiler  v.  Phcenix  Ins.  Co.,  57  Fed.  Rep.  562; 
Weide  v.  Germania  Ins.  Co.,  1  Dill.  (U.  S.) 
441- 

Kentucky. —  Kenton  Ins.  Co.  v.  Downs,  90 
Ky.  236;  American  Cent.  Ins.  Co.  v.  Heav- 
erin,  (Ky.  1896)  35  S.  W.  Rep.  922;  German 
Ins.  Co.  v.  Brown,  (Ky.  1895)  29  S.  W.  Rep. 
313- 

Michigan. — Steele  v.  German  Ins.  Co.,  93 
Mich.  81;  Rynalski  v.  Insurance  Co.,  96  Mich. 
395;  Tubbs  v.  Dwelling-House  Ins.  Co.,  84 
Mich.  646;  Hall  z-.  Concordia  F.  Ins.  Co.,  90 
Mich.  403;  Aurora  F.  &  M.  Ins.  Co.  v.  Kran- 
ich,  36  Mich.  293.  Compare  Gould  v.  Dwelling- 
House  Ins.  Co.,  go  Mich.  302. 

New  York.  —  Carpenter  v.  German-Ameri- 
can Ins.  Co.,  52  Hun  (N.  Y.)  249.  But  com- 
pare Quinlan  v.  Providence  Washington  Ins. 
Co.,  133  N.  Y.  356,  28  Am.  St.  Rep.  645. 

Texas.  —  Sun  Mut.  Ins.  Co.  v.  Maltingly,  77 
Tex.  162;  Burlington  Ins.  Co.  v.  Toby,  10 
Tex.  Civ.  App.  425. 

West  Virginia.  —  Rheims  v.  Standard  F. 
Ins.  Co.,  39  W.  Va.  672. 

Wisconsin.  —  Flatley  v.  Phenix  Ins.  Co.,  95 
Wis.  618;  Vangindertaelen  v.  Phenix  Ins.  Co., 
82  Wis.  112,  33  Am.  St.  Rep.  29. 


3.  Weir  v.  Northern  Counties  of  England 
Ins.  Co.,  4  Ir.  L.  Rep.  689. 

4.  Gould  v.  Dwelling-House  Ins.  Co.,  90 
Mich.  302;  German  Ins.  Co.  v.  Davis,  40  Neb. 
700. 

5.  Eastern  R.  Co.  v.  Relief  F.  Ins,  Co.,  98- 
Mass.  420;  Bowlin  v.  Hekla  F.  Ins.  Co.,  36- 
Minn.  433;  Quinlan  v.  Providence  Washington 
Ins.  Co.,  133  N.  Y.  356,  28  Am.  St.  Rep.  645. 

6.  In  Hall  v.  Concordia  F.  Ins.  Co.,  90  Mich. 
403,  the  court  said:  "  We  think  it  was  in- 
tended that  these  provisions  relating  to  the 
method  of  adjustment  of  loss  and  payment 
thereof  should  stand  by  themselves,  and  that 
they  furnish  their  own  penalty  for  failure  to 
comply  with  the  strict  terms  of  the  policy, 
viz.,  that  the  claim  should  not  be  due  and  pay- 
able until  sixty  days  after  the  full  completion 
of  all  the  requirements  contained  therein,  and 
that  no  action  should  be  commenced  after  six 
months  from  the  date  of  the  fire.  In  Kenton 
Ins.  Co.  v.  Downs,  90  Ky.  236,  the  conditions 
of  the  policy  were  very  similar  to  those  con- 
tained in  the  one  under  consideration,  and  it 
was  held  that  it  was  not  intended  that  the 
failure  to  furnish  proofs  within  the  thirty  days 
should  work  a  forfeiture,  but  that  such  failure 
simply  operated  to  suspend  the  right  of  action 
until  proofs  were  furnished  at  some  date 
within  six  months.  See  also  Tubbs  v.  Dwell- 
ing-House Ins.  Co.,  84  Mich.  646." 

7.  Time  Within  Which  Suit  to  Be  Brought 
Limited.  —  Steele  v.  German  Ins.  Co.,  93  Mich. 
81. 

The  Statute  of  Pennsylvania  of  1883  providing 
that  it  shall  be  sufficient  if  proofs  are  furnished 
within  twenty  days,  being  for  the  protection  of 
the  insured,  does  not  require  proofs  to  be- 
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(2)  Time  of  Sending  or  Time  of  Receipt.  —  Where  the  policy  requires  notice 
or  proofs  to  be  "  forwarded  "  or  "  rendered  "  within  a  certain  time,  it  is  a 
substantial  and  sufficient  compliance  with  such  requirement  to  place  the  notice 
or  proofs  in  the  mails  within  the  time  fixed,  although  they  may  not  be  received 
by  the  insurer  till  after  such  time  has  expired.1  But  where  service  of  notice 
or  proofs  is  had  by  mail,  the  notice  or  proofs  must  be  received  by  the  insurer.2 
The  mailing  of  notice  or  proofs,  properly  addressed,  with  postage  prepaid, 
raises  a  presumption  that  they  were  received  in  due  course.3  Where  proofs 
are  mailed  in  time,  but  are  negligently  misdirected  by  the  insured,  so  that 
they  do  not  reach  the  insurer  in  time,  there  is  no  substantial  compliance  with 
the  terms  of  the  policy.4 

(3)  Construction  of  Conditions  as  to  Time  of  Notice  or  Proofs.  —  Where 
notice  or  proofs  are  required,  but  no  time  for  giving  them  is  fixed  or  limited, 
the  insured  has  a  reasonable  time  after  loss  occurs  in  which  to  furnish  them.5 
And  if  the  policy  requires  notice  and  proofs  or  either  to  be  given  or  rendered 
at  once,  immediately,  forthwith,  or  as  soon  as  possible,  such  provision  will  be 
complied  with  if  the  insured,  proceeding  with  due  diligence  under  the  circum- 
stances, gives  or  renders  them  within  a  reasonable  time.6 

What  Is  Reasonable  Time.  —  What  is  a  reasonable  time  is  to  be  ascertained  from 
the  circumstances  of  each  case.7 

Excuses.  —  Any  reasonable  excuse  where  the  insured  is  not  at  fault  and  pro- 


made  in  that  time  where  no  time  is  fixed  by 
the  policy.  In  such  cases  proofs  may  be  fur- 
nished in  such  time  as  is  reasonable  under  the 
circumstances.  Springfield  F.  &  M.  Ins.  Co. 
v.  Brown,  128  Pa.  Si.  392. 

1.  Time  of  Mailing  Considered.  —  Manufactur- 
ers, etc.,  Mut.  Ins.  Co.  v.  Zeitinger,  168  111.  286, 
68  111.  App.  268;  Caldwell  v.  Dwelling  House 
Ins.  Co.,  1  Mo.  App.  Rep.  297  (proofs  arrived  at 
the  city  where  the  insurer  had  its  office  within 
the  time  fixed,  but  were  not  received  until  the 
day  following);  Schenck  v.  Mercer  County  Mut. 
F.  Ins.  Co.,  24  N.  J.  L.  447;  Badger  v.  Glens 
Falls  Ins.  Co.,  49  Wis.  389  (mailed  on  the  last 
day  of  the  time  allowed,  and  received  one  day 
late). 

2.  Must  Be  Received.  —  Hodgkins  v.  Mont- 
gomery County  Mut.  Ins.  Co.,  34  Barb.  (N.  Y.) 
213. 

3.  Proper  Mailing  Raises  Presumption  of  Re- 
ceipt.—  Killips  v.  Putnam  F.  Ins.  Co.,  28  Wis. 
472,  9  Am.  Rep.  506;  Bell  v.  Lycoming  F.  Ins. 
Co.,  19  Hun  (N.  Y.)  238;  Susquehanna  Mut. 
Ins.  Co.  v.  Tunkhannock  Toy  Co.,  97  Pa.  St. 
424,  39  Am.  Rep.  816;  Shannon  v.  Hastings 
Mut.  Ins.  Co.,  2  Ont.  App.  81.  This,  how- 
ever, has  been  held  to  be  a  question  for  the 
jury.  Whitmore  v.  Dwelling  House  Ins.  Co., 
148  Pa.  St.  405,  33  Am.  St.  Rep.  838.  And  the 
presumption  may  be  rebutted.  Plath  Min- 
nesota Farmers'  Mut.  F.  Ins.  Assoc.,  23 
Minn.  479,  23  Am.  Rep.  697. 

4.  Misdirection. —  Maddox  v.  Dwelling  House 
Ins.  Co.,  56  Mo.  App.  343. 

5.  Reasonable  Time.  —  Miller  v.  Hartford  F. 
Ins.  Co.,  70  Iowa  704;  Springfield  F.  &  M. 
Ins.  Co.  v.  Brown,  128  Pa.  St.  392;  Palmer  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  44  Wis.  201. 

6.  Various  Phrases  Held  to  Require  Only  Due 
Diligence  —  Immediately. — Cashau  v.  North- 
western Nat.  Ins.  Co.,  5  Biss.  (U.  S.)  476; 
Lockwood  v.  Middlesex  Mut.  Assur.  Co.,  47 
Conn.  553;  Niagara  F.  Ins.  Co.  v.  Scammon, 
100  111.  644;  Insurance  Co.  of  North  America 
•v.  Brim,  111  Ind.  281;  Rokes  v.  Amazon  Ins. 


Co.,  51  Md.  512,  34  Am.  Rep.  323;  Continental 
Ins.  Co.  v.  Lippold,  3  Neb.  391;  Carpenter  v. 
German  American  Ins.  Co.,  135  N.  Y.  298; 
Solomon  v.  Continental  F.  Ins.  Co.,  28  N.  Y. 
App.  Div.  213,  11  Misc.  Rep.  (N.  Y.  Super.  Ct.) 
513;  Carey  v.  Farmers'  Ins.  Co.  27  Oregon  146; 
Oakland  Home  Ins.  Co.  v.  Davis  (Tex.  Civ. 
App.  1895)  33  S.  W.  Rep.  587;  Donahue  v. 
Windsor  County  Mut.  F.  Ins.  Co.  56  Vt.  374; 
Wooddy  v.  Old  Dominion  Ins.  Co.,  31  Gratt. 
(Va.)  362. 

Forthwith.  —  Peoria  M.  &  F.  Ins.  Co.  v. 
Lewis,  18  111.  553;  Edwards  v.  Baltimore  F. 
Ins.  Co.,  3  Gill  (Md.)  176;  Harnden  v.  Mil- 
waukee Mechanics'  Ins.  Co.,  164  Mass.  382; 
St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278,  49  Am. 
Dec.  74;  Bennett  v.  Lycoming  County  Mut. 
Ins.  Co.,  67  N.  Y.  274;  Edwards  v.  Lycoming 
County  Mut.  Ins.  Co.,  75  Pa.  St.  378;  May  v. 
Buckeye  Mut.  Ins.  Co.,  25  Wis.  291,  3  Am. 
Rep.  76. 

As  Soon  as  Possible.  —  Niagara  F.  Ins.  Co.  v. 
Scammon,  100  111.  644;  State  Ins.  Co.  v. 
Maackens,  38  N.  J.  L.  564;  O'Brien  v.  Phoenix 
Ins.  Co.,  76  N.  Y.  459;  Brink  v.  Hanover 
F.  Ins.  Co.,  80  N.  Y.  108;  McNally  v.  Phoenix 
Ins.  Co.,  137  N.  Y.  389;  Home  Ins.  Co.  v. 
Davis,  98  Pa.  St.  280;  American  F.  Ins.  Co. 
v.  Hazen,  no  Pa.  St.  530. 

7.  Reasonable  Time  —  Question  for  Jury.  — 
What  is  a  reasonable  time  in  such  cases  is 
ordinarily  a  question  for  the  jury.  Lockwood 
v.  Middlesex  Mut.  Assur.  Co.,  47  Conn.  553; 
Edwards  v.  Baltimore  F.  Ins.  Co.,  3  Gill  (Md.N 
176;  Harnden  v.  Milwaukee  Mechanics'  Ins. 
Co.,  164  Mass.  382;  Griffey  v.  New  York  Cent. 
Ins.  Co..  100  N.  Y.  417;  Solomon  v.  Conti- 
nental Ins.  Co.,  11  Misc.  Rep.  (N.  Y.  Super. 
Ct.)  513;  Carey  z/.Farmers'  Ins.  Co.,  27  Oregon 
146;  Davis  %>.  Western  Massachusetts  Ins.  Co.. 
8  R.  I.  277. 

But  where  the  facts  are  simple  and  undis- 
puted and  the  inference  to  be  drawn  is  obvi- 
ous, it  is  for  the  court.    Insurance  Co.  of 
North  America  v.  Brim,  ill  Ind.  2S1:  Bennett 
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ceeds  diligently  will  justify  delay  for  a  greater  or  less  period,  depending  upon 
the  circumstances.  Thus,  loss  of  the  policy,  where  the  plaintiff  had  become 
assignee  just  before  the  fire  and  did  not  know  in  what  company  he  was 
insured,1  confusion  incident  to  a  fire  of  unusual  severity,3  absence  of  the 
insured  at  the  time  of  the  loss,3  or  enforced  absence  during  the  time  when  he 
should  be  preparing  proofs,*  illness  of  the  insured,5  acts  or  representations  of 
agents  of  the  insurer,6  and  distance  from  means  of  communication  7  have 
been  held  sufficient  excuses  to  justify  delay  where  no  time  was  expressly 
limited.  But  in  the  absence  of  special  circumstances  justifying  it,  where 
notice  is  required  immediately,  forthwith,  or  as  soon  as  possible,  any  con- 
siderable delay  is  unreasonable.8 


v.  Lycoming  County  Mut.  Ins.  Co.,  67  N.  Y. 
274;  Donahue  v.  Windsor  County  Mut.  F.  Ins. 
Co.!  56  Vt.  374- 

What  Is  Reasonable  Time.  —  Where  the  in- 
sured did  not  know  of  the  loss  until  three 
days  after  it  occurred,  notice  given  eight  days 
after  the  fire  was  held  timely.  New  York 
Cent.  Ins.  Co.  v.  National  Protection  Ins.  Co., 
20  Barb.  (N.  Y.)  468. 

Delay  due  to  evasions  on  the  part  of  the  in- 
surer is  excusable.  Cornell  v.  Le  Roy,  9  Wend. 
(N.  Y.)  163. 

In  a  case  where  the  insurer  did  not  at  any 
time  intend  to  pay  the  loss,  the  loss  exceeded 
the  insurance,  and  the  insurer  was  in  no  way 
prej  udiced  by  the  delay,  giving  the  full  written 
notice  twelve  days  after  the  fire  was  held  a 
sufficient  compliance  with  a  policy  iequiring 
notice  "  forthwith,"  oral  notice  having  been 
given  to  the  agent  of  the  insurer  immediately 
after  the  fire.  Capitol  Ins.  Co.  v.  Wallace,  48 
Kan.  400,  50  Kan.  453. 

Where  the  insured  was  an  infant  under 
fourteen  years  of  age,  it  was  held  to  be  a 
question  for  the  jury  whether  delay  caused  by 
the  necessity  for  an  agent  employed  by  the 
guardian  to  become  acquainted  with  the  facts 
was  reasonable.  O'Brien  v.  Phoenix  Ins.  Co., 
76  N.  Y.  459. 

1.  Various  Excuses.  —  Solomon  v.  Continen- 
tal F.  Ins.  Co.,  28  N.  Y.  App.  Div.  213  (delay 
of  fifty-three  days  after  discovery  of  the  policy). 

2.  Knickerbocker  Ins.  Co.  v.  McGinnis,  87 
111.  70;  Harnden  v.  Milwaukee  Mechanics'  Ins. 
Co.,  164  Mass.  382,  in  which  case  the  insured 
was  also  sick  for  a  portion  of  the  time,  and  a 
delay  of  two  months  in  giving  notice  was  held 
excusable. 

3.  Oakland  Home  Ins.  Co.  v.  Davis,  (Tex. 
Civ.  App.  1895)  33  S.  W.  Rep.  587. 

4.  Carpenter  v.  German  American  Ins.  Co., 
135  N.  Y.  298  (delay  of  one  hundred  and  fifteen 
■days). 

5.  Niagara  F.  Ins.  Co.  ».'Scammon,  100  111. 
644;  Harnden  v.  Milwaukee  Mechanics  Ins. 
Co.,  164  Mass.  382;  American  F.  Ins.  Co.  v. 
Hazen,  110  Pa.  St.  530. 

6.  Van  Allen  v.  Farmers'  Joint  Stock  Ins. 
Co.,  10  Hun  (N.  Y.)  397;  American  Cent.  Ins. 
Co.  v.  Haws,  (Pa.  1887)  11  Atl.  Rep.  107  (delay 
due  to  sending  to  the  insurer  for  blanks  which 
it  required);  Fritz  v.  Quaker  City  Mut.  F.  Ins. 
Co.,  (Pa.  1893)  26  Atl.  Rep.  14  (proofs  made 
by  an  adjuster  of  the  company). 

7.  West  Branch  Ins.  Co.  v.  Helfenstein,  40 
Pa.  St.  289;  Lebanon  Mut.  Ins.  Co.  v.  Erb, 
112  Pa.  St.  149. 

8.  Unreasonable  Delays.  —  Baker  v.  German 


F.  Ins.  Co.,  124  Ind.  490  (more  than  three 
months);  Pickel  v.  Phenix  Ins.  Co.,  119  Ind. 
291  (fifty  days);  Railway  Pass.  Assur.  Co.  v. 
Burwell,  44  Ind.  460  (six  days'  delay  in  giving 
notice  to  resident  agent);  Smith  v.  Haverhill 
Mut.  F.  Ins.  Co.,  1  Allen  (Mass.)  297,  79  Am. 
Dec.  733  (seventeen  months);  Ermentrout  v. 
Girard  F.  &  M.  Ins.  Co.,  63  Minn.  305  (sixty 
days);  La  Force  v.  Williams  City  F.  Ins.  Co., 
43  Mo.  App.  518  (fourteen  days);  Weed  v. 
Hamburg-Bremen  F.  Ins.  Co.,  133  N.  Y. 
394  (nineteen  days);  Quinlan  v.  Providence 
Washington  Ins.  Co.,  133  N.  Y.  356,  28  Am. 
St.  Rep.  645  (thirty-three  days);  Brown  v. 
London  Assur.  Corp.,  40  Hun  (N.  Y.)  101 
(forty-eight  days);  Inman  v.  Western  F.  Ins. 
Co.,  12  Wend.  (N.  Y.)  452  (thirty-eight  days); 
Whitehurst  v.  North  Carolina  Mut.  Ins.  Co.,  7 
Jones  L.  (52  N.  Car.)  433,  78  Am.  Dec.  246 
(twenty  days);  Edwards  v.  Lycoming  County 
Mut.  Ins.  Co.,  75  Pa.  St.  378  (eighteen  days); 
Trask  v.  State  F.  &  M.  Ins.  Co.,  29  Pa.  St. 
198,  72  Am.  Dec.  622  (eleven  days). 

Construction  of  Conditions  as  to  Time.  —  Where 
a  certain  time  after  loss  is  allowed  for  giving 
notice,  and  proofs  are  required  in  a  limited 
time  "  thereafter,"  the  latter  word  refers  to 
the  time  when  notice  is  given,  and  hence 
proofs  made  within  the  time  limited,  dating 
from  the  time  when  notice  was  given,  are  in 
time.  Phenix  Ins.  Co.  v.  Mechanics,  etc., 
Sav.,  etc.,  Assoc.,  51  111.  App.  479. 

Waiver  of  Time. —  Many  acts  and  circum- 
stances that  waive  other  defects  waive  time 
also.  See  infra,  this  section,  Waiver.  In 
general,  acts  or  conduct  on  the  part  of  the 
insurer  recognizing  liability  or  showing  an  in- 
tention not  to  rely  upon  the  fact  that  notice  or 
proofs  have  not  been  given  in  the  time  limited 
constitute  a  waiver  of  time;  also  acts,  con- 
duct, or  representations  reasonably  calculated 
to  lead  the  insured  to  believe  that  the  time 
limited  will  not  be  insisted  upon  or  to  induce 
delay  on  his  part.  Insisting  that  the  insured 
submit  to  an  examination  under  oath  after  he 
had  furnished  proofs  out  of  time  (Carpenter  v. 
German  American  Ins.  Co.,  135  N.  Y.  298);  re- 
questing an  amendment  in  the  proofs  served 
(Weed  v.  Hamburg-Bremen  F.  Ins.  Co.,  133 
N.  Y.  394);  or  calling  for  further  proofs  (Mer- 
chants' Ins.  Co.  v.  Gibbs,  56  N.  J.  L.  679,  44 
Am.  St.  Rep.  413);  waiving  proofs  of  loss 
where  notice  is  not  given  immediately  (Hiber- 
nia  Ins.  Co.  v.  O'Connor,  29  Mich.  241);  ac- 
ceptance of  proofs  of  loss  without  objection 
after  expiration  of  the  time  limited  and  reten- 
tion of  them  without  objection,  unless  a  for- 
feiture is  provided  for  failure  to  furnish  in  the 
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d.  Who  May  Furnish  —  (i)  Not  Strangers.  —  If  the  policy  requires 
proofs  of  loss  to  be  made  by  the  insured,  they  may  not  be  made  by  a  third 
person  not  the  agent  of  the  insured  nor  acting  on  his  behalf.1 

(2)  Agent  of  Insured.  —  If  the  insured  is  absent,  and  hence  unable  to  make 
proofs  in  person,2  or  if  he  is  insane,3  or  if  the  facts  are  known  to  the  agent 
alone,  he  having  procured  the  insurance  and  had  sole  charge  of  the  property,4 
proofs  of  loss  may  be  made  by  an  agent  on  behalf  of  the  insured. 

(3)  Partners.  —  On  similar  grounds,  one  partner  may  make  proofs  of  loss 
on  behalf  of  the  partnership,  at  least  if  no  objection  is  made  at  the  time.5 

(4)  Public  Officers.  —  And  where  public  property  is  insured  in  the  name  of 
the  "  people,"  an  officer  or  agent  in  charge  of  the  property  may  make  the 
proofs.® 


time  limited  (Commercial  Union  Assur.  Co.  v. 
Hocking,  115  Pa.  St.  407,  2  Am.  St.  Rep.  562; 
Sharpe  v.  Milwaukee  Mechanics'  Ins.  Co.,  8 
N.  Y.  App.  Div.  354;  Rheims  v.  Standard  F. 
Ins.  Co.,  39  W.  Va.  672;  Palmer  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  44  Wis.  201;  Weiss  v. 
American  F.  Ins.  Co.,  148  Pa.  St.  349);  espe- 
cially where  the  insurer  sent  the  blank  on 
which  the  proofs  were  made  after  the  time 
limited  had  expired  (Burlington  Ins.  Co.  v. 
Lowery,  61  Ark.  108);  unless  the  insurer,  when 
the  proofs  are  received,  expressly  states  that 
it  denies  liability  on  that  ground  (Ermentrout 
v.  Girard  F.  &  M.  Ins.  Co.,  63  Minn.  305;  see 
also  Guernsey  v.  American  Ins.  Co.,  17  Minn. 
104);  leading  the  insured  to  believe  that  the 
loss  will  be  adjusted  without  proofs  (Kenton 
Ins.  Co.  v.  Wigginston,  89  Ky.  330);  demanding 
corrections  in  the  proofs,  knowing  that  they 
could  not  be  made  and  the  proofs  returned 
within  the  time  allowed  (Hicks  v.  Empire  Ins. 
Co.,  b  Mo.  App.  254);  or  otherwise  preventing 
the  insured  from  acting  or  from  completing 
the  proofs  within  the  time  limited  (Georgia 
Home  Ins.  Co.  v.  Kinnier,  28  Gratt.  (Va.)  88; 
Van  Allen  v.  Farmers'  Joint  Stock  Ins.  Co.,  10 
Hun  (N.  Y.)  397;  American  Cent.  Ins.  Co.  v. 
Haws,  (Pa.  1887)  11  Atl.  Rep.  107;  Fritz  v. 
Quaker  City  Mut.  F.  Ins.  Co.,  (Pa.  1893)  26 
Atl.  Rep.  14),  have  been  held  to  constitute 
wai  ver  of  time. 

It  is  generally  held  that  failure  to  object  on 
that  ground  is  not  of  itself  waiver  of  time 
where  notice  or  proofs  are  given  out  of  time. 
Insurance  Co.  of  North  America  v.  Brim,  111 
Ind.  281;  Knickerbocker  Ins.  Co.  v.  Gould,  80 
111.  388;  Guernsey  v.  American  Ins.  Co.,  17 
Minn.  104;  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo. 
278,  49  Am.  Dec.  74;  Bell  v.  Lycoming  F.  Ins. 
Co.,  19  Hun  (N.  Y.)  238;  Trask  v.  State  F.  & 
M.  Ins.  Co.,  29  Pa.  St.  198,  72  Am.  Dec.  622. 
But  see  Carpenter  v.  German  American  Ins. 
Co.,  135  N.  Y.  298;  Brink  v.  Hanover  F.  Ins. 
Co.,  80  N.  Y.  108. 

Nor  is  time  waived  by  failure  to  object  to  a 
recital  of  prior  oral  notice  to  an  agent  in  a 
written  notice  given  out  of  time.  Connell  v. 
Milwaukee  Mut.  F.  Ins.  Co.,  18  Wis.  387. 

Statutes.  —  Under  a  statute  invalidating  re- 
quirements of  notice  forthwith  or  within  less 
than  five  days  in  policies  of  foreign  com- 
panies, and  providing  that  reasonable  dili- 
gence in  giving  notice  shall  be  sufficient,  a 
delay  of  fifteen  days  was  held  not  unreason- 
able. Germania  F.  Ins.  Co.  v.  Deckard,  3 
Ind.  App.  361.  An  unexplained  delay  of  fifty 
days  was  held  unreasonable  as  a  matter  of 


law.  Pickel  v.  Phenix  Ins.  Co.,  119  Ind.  291. 
In  another  case,  the  reasonableness  of  a  delay 
of  thirteen  days  was  held  to  be  a  question  for 
the  jury.  Insurance  Co.  of  North  America  v. 
Brim,  111  Ind.  281. 

1.  Ayres  v.  Hartford  F.  Ins.  Co.,  17  low* 
176,  85  Am.  Dec.  553;  State  Ins.  Co.  v.  Maack- 
ens,  38  N.  J.  L.  564;  Graham  v.  Phcenix  Ins. 
Co.,  77  N.  Y.  171,  12  Hun  (N.  Y.)  446.  But 
see  infra,  this  section,  Mortgagees  and  Payees; 
Creditors. 

Who  May  Furnish  Notice.  —  The  sole  object  of 
notice  is  to  advise  the  insurer  that  a  loss  has 
occurred.  It  is  not  a  swotn  statement,  as  the 
proofs  are  required  to  be,  and  does  not  demand 
facts  peculiarly  within  the  knowledge  of  the  in- 
sured. Hence,  a  notice  which  advises  the  in- 
surer of  the  loss  and  of  the  number  of  the 
policy  covering  it,  made  by  another  on  behalf 
of  the  insured,  is  good.  O'Brien  v.  Phcenix 
Ins.  Co.,  76  N.  Y.  459.  This  is  especially  true 
where  local  agents  of  the  insurer  communicate 
notice  to  the  insurer  on  behalf  of  the  insured. 
See  infra,  this  section.  To  Whom  and  How 
Given.  But  these  reasons  do  not  apply  to 
proofs  of  loss.  It  has  also  been  held  that  an 
assignee  after  loss  may  give  notice  of  loss. 
Watertown  F.  Ins.  Co.  ti.  Grover,  etc.,  Sewing 
Mach.  Co.,  41  Mich.  131.  And  where  the  in- 
sured died  and  the  property  was  sold  underpro- 
ceedings  in  the  Oiphans'  Court,  the  vendee  was 
allowed  to  give  notice.  Farmers'  Mut.  Ins.  Co. 
v.  Gray  bill,  74  Pa  St.  17.  In  O'Brien  v.  Phcenix 
Ins.  Co.,  76  N.  Y.  459,  notice  was  given  by  the 
mother  of  the  insured,  who  was  an  infant  un- 
der fourteen  years  of  age. 

An  Insane  Person  cannot  make  proofs  of  loss. 
Insurance  Companies  v.  Boykin,  12  Wall.  (U. 
S.)  433- 

2.  Insured  Absent.  —  Ayres  v.  Hartford  F.  Ins. 
Co.,  17  Iowa  176,  85  Am.  Dec.  553;  Lumber- 
men's Mut.  Ins.  Co.  v.  Bell,  166  111.  400,  63 
111.  App.  67;  German  F.  Ins.  Co.  v.  Grunert, 
112  III.  68;  O'Conner  v.  Hartford  F.  Ins.  Co., 
31  Wis.  160. 

3.  Insured  Insane.  —  German  F.  Ins.  Co.  vv 
Grunert,  112  111.  68. 

4.  Facts  Known  Only  to  Agent.  —  Sim?  v. 
State  Ins.  Co.,  47  Mo.  54,  4  Am.  Rep.  311. 

5.  Partner  for  Firm.  —  Myers  v.  Council 
Bluffs  Ins.  Co.,  72  Iowa  176;  Karelsen  v.  Sun 
Fire  Office,  122  N.  Y.  545;  Hutchinson  v. 
Niagara  Dist.  Mut.  F.  Ins.  Co.,  39  U.  C.  Q.  B. 
483. 

6.  Public  Officer  in  Charge  of  Property.  —  People 
v.  Liverpool,  etc.,  Ins.  Co.,  2Thomp.  &  C.  (N. 
Y.)  268. 
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(5)  Husband  or  Wife.  —  The  foregoing  rule  applies  with  even  more  force  in 
case  of  husband  and  wife,  on  account  of  their  confidential  relations,  and  one 
may  make  proofs  on  behalf  of  the  other  as  agent  when  proofs  by  an  agent 
would  suffice,1  and  in  other  cases  if  no  objection  is  made.3 

(6)  Representatives  of  the  Insured.  —  Persons  standing  in  the  place  of  the 
insured,  such  as  the  successor  of  an  insured  trustee,3  one  to  whom  the  policy 
has  been  assigned  with  the  consent  of  the  insurer,*  or  the  administratrix  of  a 
deceased  insured,5  may  give  notice  or  make  proofs. 

(7)  Mortgagees  and  Payees.  —  The  fact  that  the  loss  is  made  payable  to  a 
mortgagee  or  other  third  person  does  not  dispense  with  the  necessity  of  giving 
notice  and  proofs,  though  where  it  is  provided  that  the  act  or  neglect  of  the 
party  insured  shall  not  avoid  the  insurance,  the  authorities  are  in  conflict.6 
Who  shall  or  who  may  make  proofs  in  such  cases  depends  upon  the  circum- 
stances of  the  insurance  and  the  terms  of  the  policy.  Where  such  person  is 
in  fact  the  real  insured,  as  where  insurance  was  taken  out  by  a  contractor  for 
his  own  benefit  in  the  name  of  the  owner  of  the  property,  payable  to  the  con- 
tractor, he  may  make  the  proofs;7  and  where  mortgagor  and  mortgagee  are 
jointly  insured,  one  as  owner  and  the  other  as  mortgagee,  either  may  furnish 
them.8  But  in  other  cases,  if  the  policy  expressly  requires  proofs  to  be  made 
by  the  insured,  they  must  be  made  by  him  and  not  by  a  third  person  to  whom 
the  loss  is  payable,9  unless  the  mortgage  clause  provides  that  the  insurance 
shall  not  be  affected  by  act  or  neglect  of  the  insured,  in  which  case  it  has  been 
held  that  the  mortgagee  may  make  proofs  if  the  mortgagor  refuse,10  and  by 
another  court  that  the  mortgagor  must  make  them,  and  that  proofs  need  not 
be  made  if  he  refuses.11  If  the  policy  does  not  expressly  require  proofs  to 
be  made  by  the  insured,  and  there  is  a  mortgage  clause,  proofs  may  be  made 
by  the  mortgagee  if  the  owner  refuses  to  make  them.12 

(8)  Creditors.  —  In  a  case  where  proofs  were  required  "  as  soon  as  possi- 
ble "  after  loss,  and  the  insured  was  absent  at  the  time  of  the  loss  and  for  a 
long  time  thereafter,  it  was  held  that  an  attachment  creditor  could  make  such 
proofs  by  taking  the  deposition  of  the  insured  and  the  testimony  of  other 
witnesses,  and  that  this  would  suffice.13 

Garnishment.  —  But  more  generally  it  is  held  that  where  the  loss  is  not  pay- 
able until  a  specified  time  after  proofs  of  loss,  there  can  be  no  garnishment 
until  after  such  proofs  have  been  made  by  the  insured.14  Whether  garnish- 
ment may  be  had  before  the  claim  is  liquidated  or  the  loss  adjusted  depends 
in  large  degree  upon  the  statutes  in  each  jurisdiction.    Where  garnishment  is 


1.  Husband  and  Wife.  —  O'Conner  v.  Hart- 
ford F.  Ins.  Co.,  31  Wis.  160. 

2.  Findeisen  v.  Metropole  F.  Ins.  Co.,  57  Vt. 
520. 

Homestead.  —  Where  the  property  is  the 
homestead  of  husband  and  wife,  and  one,  who 
is  insured,  abandons  the  other,  the  latter  may 
make  proofs  of  loss.  Warren  v.  Springfield  F. 
&  M.  Ins.  Co.,  13  Tex.  Civ.  App.  466. 

3.  Persons  Standing  in  Eepresentative  Relation. 
—  Wolcott  v.  Sprague,  55  Fed.  Rep.  545. 

4.  Cornell  v.  Le  Roy,  9  Wend.  (N.  Y.)  163. 

5.  Administratrix.  —  Even  though  she  has 
only  applied  for  letters,  the  loss  having 
occurred  but  a  few  days  after  the  death  of  the 
insured,  and  letters  issuing  to  her  a  few 
days  after  she  signed  as  administratrix-elect. 
Meyerson  v.  Hartford  F.  Ins.  Co.,  16  Misc. 
Rep.  (N.  Y.  City  Ct.)  286. 

6.  See  supra,  lhis  section,  Necessity  of  Giving. 

7.  Where  Payee  Real  Insured. —  Milwaukee 
Mechanics'  Ins.  Co.  v.  Brown,  3  Kan.  App. 
225. 


8.  Mortgagor  and  Mortgagee  Jointly  Insured. 

—  Graham  v.  Phoenix  Ins.  Co.,  17  Hun  (N.  Y.) 
156. 

9.  Graham  v.  Phoenix  Ins.  Co.,  77  N.  Y.  r~x. 

10.  Clause  Protecting  Mortgagee  from  Mort- 
gagor's Acts.  —  Southern  Home  Bldg.,  etc., 
Assoc.  v.  Home  Ins.  Co.,  94  Ga.  167,  47  Am. 
St  Rep.  147. 

11.  Dwelling-House  Ins.  Co.  v.  Kansas  L.  & 
T.  Co.,  5  Kan.  App.  137. 

12.  When  Policy  Does  Not  Provide  Expressly  for 
Proofs  by  Insured.  —  Graham  v.  Fireman's  Ins. 
Co.,  8  Daly  (N.  Y.)  421.  Where  the  mort- 
gagee has  given  the  notice  required,  he  may 
make  the  proofs.  Nickerson  z,.  Nickerson,  80 
Me.  100. 

13.  Attaching  Creditor. —  Northwestern  Ins. 
Co.  v.  Atkins,  3  Bush  (Ky.)  328. 

14.  No  Garnishment  until  Proofs  Made.  —  Davis 
v.  Davis,  49  Me.  282;  Gies  v.  Bechtner,  12 
Minn.  279;  Lovejoy  v.  Hartford  F.  Ins.  Co., 
ir  Fed.  Rep.  63;  Douglas  v.  Phenix  Ins.  Co., 
63  Hun  (N.  Y.)  393- 
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allowed  prior  to  such  ascertainment  of  the  loss  and  to  making  the  proofs,  it  is 
held  that  the  effect  of  garnishment  is  to  put  the  creditor  in  the  place  of  the 
insured,  and  hence  that  the  former  may  make  proofs  of  loss.1  But  in  many 
jurisdictions  garnishment  is  not  allowed  until  the  liability  of  the  insurer  to  pay 
a  certain  sum  is  fixed.2  If  the  proofs  are  unsatisfactory  and  the  insurer 
demands  examination  under  oath,  failure  of  the  insured  to  comply  with  such 
demand  defeats  a  garnishment.3  Where  the  insurer  waives  proofs  of  loss  as 
between  itself  and  the  insured,  this  will  operate  in  favor  of  an  attachment  or 
garnishment  creditor.  * 

e.  To  Whom  and  How  Given  —  (i)  Notice.  —  Unless  such  compliance  is 
waived  by  the  insurer,  notice  must  be  given  in  such  manner  and  to  such  agent 
or  officer  as  the  policy  requires.  Therefore  if  it  is  required  that  notice  in 
writing  be  given  to  the  secretary  or  to  the  directors  of  the  company,  a  parol 
notice  to  an  agent  is  not  sufficient.8  But  a  requirement  that  notice  be  sent 
to  the  secretary  of  a  company  is  complied  with  by  sending  the  notice  to  the 
company  at  its  main  office  by  name,  since  the  purpose  of  the  requirement  is 
thus  fully  met.6 

And  Oral  Notice  Is  Sufficient  if  the  policy  does  not  require  notice  in  writing.7 
Notice  to  Agents.  — -If  the  insured  gives  notice  forthwith  to  the  local  or  other 
agent  of  the  insurer,  and  such  agent,  on  behalf  of  the  insured,  at  once  com- 
municates the  notice  to  the  insurer  in  writing,  the  requirements  of  the  policy 
in  this  respect  are  satisfied.8  And  it  has  been  held  sufficient  if  notice  given 
in  this  way  be  communicated  to  an  adjuster  or  general  agent  of  the  insurer.* 
If  the  local  agent  notifies  the  insurer  at  once,  the  insured  need  not  go  through 
the  formality  of  a  further  notice.10  In  the  absence  of  different  requirements 
notice  may  be  served  on  the  agent  who  countersigned  the  policy. 11  The  local 


1.  Effect  of  Garnishment  Before  Claim  Ascer- 
tained. —  Girard  F.  &  M.  Ins.  Co.  v.  Field,  45 
Pa.  St.  129;  Crescent  Ins.  Co.  v.  Moore,  63 
Miss.  419.  See  also  Hanover  F.  Ins.  Co.  v. 
Connor,  20  111.  App.  297. 

2.  Garnishment  Not  Permitted  until  Insurer's 
Liability  Liquidated.  —  Stone  v.  Mutual  F.  Ins. 
Co.,  74  Md.  579;  Godfrey  v.  Macomber,  128 
Mass.  188;  Martz  v.  Detroit  F.  &  M.  Ins.  Co., 
28  Mich.  201;  Bucklin  v.  Powell,  60  N.  H.  119; 
Lovejoy  v.  Hartford  F.  Ins.  Co.,  11  Fed.  Rep. 
63. 

3.  Harris  v.  Phoenix  Ins.  Co.,  35  Conn.  310. 

4.  Waiver  Operates  in  Favor  of  Attaching  Cred- 
itor. —  Lovejoy  v.  Hartford  F.  Ins.  Co.,  11  Fed. 
Rep.  63;  Ritter  v.  Boston  Underwriters  Ins. 
Co.,  28  Mo.  App.  140. 

Who  May  Furnish — Waiver. — The  insurer 
may  waive  making  of  proofs  by  the  proper 
person  and  such  objections  as  it  might  rely  on 
by  reason  of  proofs  having  been  made  by  the 
wrong  person,  by  retaining  proofs  made  by  an- 
other than  the  required  person  without  objec- 
tion. Works  v.  Farmers  Mut.  F.  Ins.  Co.,  57 
Me.  281;  Merrill  v.  Colonial  Mut.  F.  Ins.  Co., 
169  Mass.  10;  Kernochan  v.  New  York  Bow- 
ery F.  Ins.  Co.,  17  N.  Y.  428;  DeWitt  v.  Agri- 
cultural Ins.  Co.,  89  Hun  (N.  Y.)  229.  Or  by 
making  objections  to  the  proofs  futnished 
without  specifying  particularly  that  they  are 
not  made  by  the  person  required  by  the  policy. 
Ptatt  v.  New  York  Cent.  Ins.  Co.,  55  N,  Y. 
505,  14  Am.  Rep.  304.  Or  by  refusing  on  re- 
quest to  return  the  proofs  so  that  they  may  be 
made  by  the  proper  person.  Findeisen  v. 
Metropole  F.  Ins.  Co.,  57  Vt.  526. 

5.  Requirement  of  Notice  in  Writing  Not  Satis- 
fied by  Parol.  —  Patrick  v.  Farmers'  Ins.  Co., 


43  N.  H.  621,  80  Am.  Dec.  197;  Conell  v.  Mil- 
waukee Mut.  F.  Ins.  Co.,  18  Wis.  387. 

6.  Notice  to  Main  Office  Held  Notice  to  Secre- 
tary.—  Lewis  v.  Burlington  Ins.  Co.,  80  Iowa 

259. 

7.  Oral  Notice.  —  State  Ins.  Co.  v.  Maackens, 
38  N.  J.  L.  564;  Argall  v.  Old  North  State  Ins. 
Co.,  84  N.  Car.  355;  Killips  v.  Putnam  F.  Ins, 
Co.,  28  Wis.  472,  9  Am  Rep.  506. 

8.  To  Agents.  —  Burlington  Ins.  Co.  v. 
Lowery,  61  Ark.  108;  Milwaukee  Mechanics 
Ins.  Co.  v.  Stewart,  13  Ind.  App.  640;  Beatty 
v.  Lycoming  County  Mut.  Ins.  Co.,  66  Pa.  St. 
9,  5  Am.  Rep.  318;  Farmers'  Mut.  Ins.  Co.  v. 
Taylor,  73  Pa.  St.  342;  Phenix  Ins.  Co.  v.  Rad 
Bila  Hora  Lodge,  41  Neb.  21;  Powers  v.  New 
England  F.  Ins.  Co.,  68  Vt.  390. 

In  such  case  the  agent  need  not  inform  the 
insurer  that  he  is  giving  notice  on  behalf  of 
the  insured.  Loeb  v.  American  Cent.  Ins.  Co., 
99  Mo.  50;  Powers  v.  New  England  F.  Ins. 
Co..  68  Vt.  390. 

It  is  also  sufficient  in  such  case  if  the  agent 
notify  the  insurer  by  telegram.  Oakland 
Home  Ins.  Co.  v.  Davis,  (Tex.  Civ.  App.  1895) 
33  S.  W.  Rep.  587. 

9.  Watertown  F.  Ins.  Co.  v.  Grover,  etc.. 
Sewing  Mach.  Co.,  41  Mich.  131 ;  Fisher  v. 
Crescent  Ins.  Co.,  33  Fed.  Rep.  544.  But  it 
would  seem  that  this  should  depend  upon  the 
terms  of  the  policy  as  to  the  person  or  agent  to 
whom  notice  is  to  be  sent. 

10.  Anthony  v.  German  American  Ins.  Co., 
48  Mo.  App.  65;  Loeb  v.  American  Cent.  Ins. 
Co.,  99  Mo.  50;  Omaha  F.  Ins.  Co.  v.  Dierks, 
43  Neb.  473;  Partridge  v.  Milwaukee  Mechan- 
ics' Ins.  Co.,  13  N.  Y.  App.  Div.  519. 

11.  To  Agent  Who  Countersigns  Policy.  —  Ber- 
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agent,  however,  is  not  bound  to  act  as  agent  of  the  insured  in  giving  notice  to 
the  insurer,  nor  to  communicate  notice  given  to  him  by  the  insured  to  his 
principal  where  the  policy  requires  notice  in  writing  to  the  head  orBcers  or 
general  agents  of  the  company.  If  the  agent  fails  to  communicate  the  notice 
under  such  circumstances,  the  insurer  is  not  bound.1 

(2)  Proofs.  —  Unless  the  terms  of  the  policy  require  the  proofs  to  be  served 
upon  some  specified  agent  or  officer,  service  upon  the  local  recording  agent 
of  the  insurer  is  sufficient.2 

/.  Form  and  Contents  of  Notices  and  Proofs  —  (1)  Generally.  —  The 
insured,  unless  strict  compliance  is  waived,  must  conform  to  the  terms  and 
requirements  of  the  policy  as  to  the  form  and  contents  of  the  notice  and  proofs 
stipulated  for,3  and  each  of  them,  so  far  as  is  reasonably  in  his  power.4 

(a)  Form  of  Notice.  —  With  respect  to  notice,  since,  as  has  been  seen,  the  sole 
object  is  to  apprise  the  insurer  of  the  fact  that  there  has  been  a  loss,  seasona- 
bly, so  that  it  may  protect  its  interests,  the  form  is  of  comparatively  little 
moment,  and  the  courts  are  not  inclined  to  be  particular  in  that  respect.5 

(b)  Form  of  Proofs.  —  But  greater  strictness  is  proper  with  respect  to  proofs, 


nero  v.  South  British,  etc.,  Ins.  Co.,  65  Cal. 
386;  Phcenix  Ins.  Co.  v.  Perry,  131  Ind.  572; 
Fisher  z:  Crescent  Ins.  Co.,  33  Fed.  Rep. 
544- 

1,  Local  Agent  Not  Bound  to  Communicate  No- 
tice. —  Edwards  v.  Lycoming  County  Mut.  Ins. 
Co.,  75  Pa.  St.  378. 

To  Whom  Given  —  Lloyds  Policies.  —  Changes 
in  the  personnel  of  a  Lloyds  insurance  asso- 
ciation or  changes  in  the  attorneys  in  fact 
thereof  do  not  affect  policy  holders,  so  that  no- 
tice or  proofs  given  to  the  original  attorneys  in 
fact,  and  received  by  the  successors  of  such 
original  attorneys,  who  are  allowed  to  hold 
themselves  out  as  attorneys  in  fact  of  the  un- 
derwriters, are  sufficiently  given  although  the 
latter  may  have  been  irregularly  appointed. 
Ralli  v.  White,  (Supreme  Ct.)  4  N.  Y.Ann. 
Cas.  357,  20  Misc.  Rep.  (N.  Y.  City  Ct.)  635. 

Requirements  of  immediate  notice  to  the  at- 
torneys of  the  underwriters  in  such  policies  re- 
fer to  attorneys  in  fact,  not  to  legal  counsel- 
lors. Walker  v.  Beecher,  15  Misc.  Rep.  (N. 
Y.  C.  PI.)  149. 

Notice  to  the  successor  of  the  agent  desig- 
nated in  the  policy  is  sufficient.  Walker  v. 
Beecher,  15  Misc.  Rep.  (N.  Y.  C.  PI.)  149. 

Waiver.  —  Though  notice  be  given  to  a  per- 
son or  agent  other  than  the  one  designated  in 
the  policy,  or  to  an  agent  not  authorized  to 
receive  it,  it  is  none  the  less  sufficient  if  the 
insurer  thereafter  acts  upon  it.  Insurance  Co. 
of  North  America  v.  McDowell,  50  111.  120,  99 
Am.  Dec.  497;  Phcenix  Ins.  Co.  v.  Perry,  131 
Ind.  572;  Germania  F.  Ins.  Co.  v.  Stewart,  13 
Ind.  App.  627;  Coffman  v.  Niagara  F.  Ins. 
Co.,  57  Mo.  App.  647. 

2.  Service  of  Proofs  on  Local  Recording  Agent. 
—  Greenlee  v.  Hanover  Ins.  Co. ,  104  Iowa  481 ; 
Germania  F.  Ins.  Co.  v.  Stewart,  13  Ind.  App. 
627;  Harnden  v.  Milwaukee  Mechanics'  Ins. 
Co.,  164  Mass.  382;  McCullough  v.  Phcenix 
Ins.  Co.,  113  Mo.  606.  See  McBride  v.  Rinard, 
172  Pa.  St.  542. 

In  Harnden  v.  Milwaukee  Mechanics'  Ins. 
Co.,  164  Mass.  382,  it  was  said :  "  If,  therefore, 
the  local  agents  had  apparent  authority  by 
custom  or  otherwise  to  receive  the  proofs  of 
loss,  we  think  that  a  delivery  to  them  would 
constitute  a  delivery  to  the  company,  even  if 


they  had  not  authority  from  the  nature  of  their 
agency  to  receive  them,  or  if,  also,  in  the  ab- 
sence of  custom,  a  delivery  to  them  under  the 
circumstances  would  not  have  been  a  reason- 
able mode  of  sending  the  proofs  of  loss  to  the 
company,  neither  of  which  do  we  pass  upon." 

Where  the  policy  merely  requires  that  proofs 
be  rendered  to  the  insurer,  it  is  enough  if  they 
are  found  in  the  latter's  possession.  Runkle 
v.  Hartford  Ins.  Co.,  99  Iowa  414. 

Proofs.  —  A  policy  was  issued  by  the  "  Cin- 
cinnati Underwriters  "  for  two  companies 
doing  business  under  that  name,  which  re- 
quired proofs  to  be  given  to  the  companies 
which  were  severally  liable.  It  was  held  suffi- 
cient to  give  proofs  to  the  secretary  of  the 
underwriters,  who  acted  as  such  in  both  com- 
panies. Minnock  v.  Eureka  F.  &  M.  Ins.  Co., 
90  Mich.  236. 

Proofs  made  to  an  adjuster  appointed  by  an 
agent  representing  several  insurers  interested 
in  the  loss,  among  them  the  defendant,  were 
held  sufficient  where  the  adjuster  held  himself 
out  as  representing  the  defendant  and  the  de- 
fendant made  no  objection  until  long  after  the 
expiration  of  the  time  for  making  proofs, 
though  in  fact  the  adjuster  was  not  appointed 
to  represent  the  defendant.  Fritz  v.  Lebanon 
Mut.  Ins.  Co.,  154  Pa.  St.  384. 

If  a  general  agent  requests  that  proofs  be 
delivered  to  him,  it  is  a  waiver  of  a  require- 
ment to  deliver  them  at  the  home  office. 
Badger  v.  Phoenix  Ins.  Co.,  49  Wis.  396. 

3.  Form  and  Contents  Must  Conform  to  Require- 
ments.—  Brock  v.  Des  Moines  Ins.  Co.,  96 
Iowa  39;  Heusinkveld  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  96  Iowa  224;  Northwestern  Ins.  Co.  v. 
Atkins,  3  Bush  (Ky.)333;  Erwin  v.  Springfield 
F.  &  M.  Ins.  Co.,  24  Mo.  App.  145;  Knudson 
v.  Hekla  F.  Ins.  Co.,  75  Wis.  198;  Nixon  v. 
Queen  Ins.  Co.,  23  Can.  Sup.  Ct.  Rep.  26. 

In  Knudson  v.  Hekla  F.  Ins.  Co.,  75  Wis. 
198,  it  was  held  that  a  statement  made  to  an 
adjusterathis  request  did  not  comply  with  the 
requirements  of  the  policy. 

4.  Goldsmith  v.  Gore  Dist.  Mut.  F.  Ins.  Co., 
27  U.  C.  C.  P.  435- 

5.  Form  of  Notice  Not  Strictly  Enforced.  — 
Roumage  v.  Mechanics  F.  Ins.  Co.,  13  N.  J. 
L.  110. 
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which  are  designed  to  inform  the  insurer  of  all  material  circumstances  from 
which  its  liability  is  determined. 

(c)  Substantial  Compliance  Sufficient.  —  A  Substantial  compliance  with  the  terms 
and  conditions  of  the  policy  as  to  contents  of  notice  and  proofs  is  sufficient.1 
Hence  if,  without  fault  on  his  part,  through  accident  or  misfortune,  the 
insured  is  unable  to  comply  with  all  of  the  requirements,  as,  for  example, 
where  a  particular  account  of  the  several  items  of  property  is  required,  and 
the  insured  is  unable  to  furnish  it  by  reason  of  destruction  of  his  books  and 
papers,  he  will  not  be  held  to  more  than  he  is  reasonably  able  to  do.8  But 
in  such  case  the  insured  must  do  all  that  is  reasonably  in  his  power  under  the 
circumstances  to  furnish  the  required  information  and  with  the  required 
particularity.3 

Formal  Defects  and  Irregularities  which  could  not  well  have  been  prevented  under 
the  circumstances  will  be  overlooked.4 

And  Negative  statements,  such  as  that  there  has  been  no  breach  of  conditions  as 
to  other^  insurance,  changes  of  title,  and  the  like,  are  not  required,  provided 
there  is  in  fact  nothing  more  to  be  said  than  a  denial.5 

Shares  of  Different  Companies.  —  Nor,  where  there  are  several  insurers,  need  the 
insured  state  or  attempt  to  state  the  share  for  which  each  is  liable.6  Where 
the  policy  merely  requires  a  statement  of  the  value  of  the  property  insured,  it 
is  not  necessary  to  set  out  the  property  in  detail.7 


1.  Form  of  Proofs  —  Substantial  Compliance 
Enough.  —  Dyer  v.  Des  Moines  Ins.  Co.,  103 
Iowa  524;  Sun  Mut.  Ins.  Co.  v.  Crist,  (Ky. 
1897)  39  S.  W.  Rep.  837;  Northwestern  Ins. 
Co.  v.  Atkins,  3  Bush  (Ky.)  333;  Erwin  v. 
Springfield  F.  &  M.  Ins.  Co.,  24  Mo.  App.  145; 
Hanover  F.  Ins.  Co.  v.  Gustin,  40  Neb.  828; 
Rochester  Loan,  etc.,  Co.  v.  Liberty  Ins.  Co., 
44  Neb.  537,  48  Am.  St.  Rep.  745;  Jones  v. 
M;chinics'  F.  Ins.  Co.,  36  N.  J.  L.  29,  13  Am. 
Rep.  405;  McManus  v.  Western  Assur.  Co.,  22 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  269;  Willis  v. 
Germania,  etc.,  F.  Ins.  Co.,  79  N.  Car.  285; 
Boyle  v,  Hamburg-Bremen  F.  Ins.  Co.,  169 
Pa.  St.  349. 

"  A  liberal  and  reasonable  construction  of 
the  stipulations  of  the  contract  which  prescribe 
the  formal  acts  on  the  part  of  the  insured  nec- 
essary to  the  recovery  of  the  loss  is  sanctioned 
and  required  by  the  rules  of  law."  McNally 
v.  Phcenix  Ins.  Co.,  137  N.  Y.  389,  citing  Mc- 
Laughlin v.  Washington  County  Mut.  Ins.  Co., 
23  Wend.  (N.  Y.)  525:  Griffey  v.  New  York 
Central  Ins.  Co.,  100  N.  Y.  417;  Kratzenstein 
v.  Western  Assur.  Co.,  116  N.  Y.  54;  Hoffman 
v.  ;Etna  F.  Ins.  Co.,  32  N.  Y.  405;  Hinman  v. 
Hartford  F.  Ins.  Co.,  36  Wis.  159. 

In  ^Etna  Ins.  Co.  v.  People's  Bank,  8  U.  S. 
App.  554,  the  court  said:  "  We  think  that  this 
was  all  that  was  intended  by  the  contract,  or 
that  should  be  required  of  the  party  insured. 
It  gave  sufficient  data  on  which  to  base  an  ad- 
justment, and  was  all  that  was  essential  to  a 
fair  settlement  of  the  questions  relating  to  the 
property  destroyed  and  its  value." 

2.  Jones  v.  Mechanics  F.  Ins.  Co.,  36  N.  J. 
L.  29,  13  Am.  Rep.  405;  Norton  v.  Rensselaer, 
etc.,  Ins.  Co.,  7  Cow.  (N.  Y.)645;  Bumstead  v. 
Dividend  Mut.  Ins.  Co.,  12  N.  Y.  81;  Hoffman 
v.  ;Etna  F.  Ins.  Co..  1  Robt.  (N.  Y.)  501.  See 
also  infra,  this  section.  Production  of  Books 
anil  Vouchers. 

3.  See  infra,  this  section,  Particular  Ac- 
count; also  Banting  v.  Niagara  Dist.  Mut.  F. 


Assur.  Co.,  25  U.  C.  Q.  B.  431 ;  Nixon  v. 
Queen  Ins.  Co.,  23  Can.  Sup.  Ct.  Rep.  26. 

4.  Formal  Defects  Overlooked.  —  Sun  Mut.  Ins. 
Co.  v.  Crist,  (Ky.  1897)  39  S.  W.  Rep.  837. 

Where  a  fire  in  a  neighboring  building  broke 
windows  in  the  plaintiff's  store,  so  that  a  por- 
tion of  his  stock  was  injured  by  smoke,  a  state- 
ment in  the  proofs  of  loss  of  the  various  lots 
damaged  and  the  percentage  of  depreciation 
on  each  was  held  a  sufficient  and  reasonable 
compliance  with  the  terms  of  the  policy. 
Boyle  v.  Hamburg-Bremen  F.  Ins.  Co.,  169 
Pa.  St.  349.  See  also  Dyen.  Des  Moines  Ins. 
Co.,  103  Iowa  524. 

5.  Erwin  v.  Springfield  F.  &  M.  Ins.  Co.,  24 
Mo.  App.  145. 

6.  Fuller  v.  Detroit  F.  &  M.  Ins.  Co.,  36  Fed. 
Rep.  469.  But  see  Lycoming  County  Ins.  Co. 
t.  Updegraff,  40  Pa.  St.  311. 

7.  Contents  —  Miscellaneous  Points.  —  Towne 
v.  Springfield  F.  <t  M.  Ins.  Co.,  145  Mass.  582; 
Clement  v.  British  American  Assur.  Co.,  141 
Mass.  298;  Fowle  v.  Springfield  F.  &  M.  Ins. 
Co.,  122  Mass.  191,  23  Am.  Rep.  308;  Wyman 
zi.  People's  Equity  Ins.  Co.,  1  Allen  (Mass.) 
301,  79  Am.  Dec.  737;  Harkinsz\  Quincy  Mut. 
F.  Ins.  Co.,  16  Gray  (Mass.)  591;  Bumstead  v. 
Dividend  Mut.  Ins.  Co.,  12  N.  Y.  81;  Mc- 
Laughlin v.  Washington  County  Mut.  Ins.  Co., 
23  Wend.  (N.  Y.)  525;  Norton  v.  Rensselaer, 
etc.,  Ins.  Co.,  7  Cow.  (N.  Y.)  645;  O'Conner  v. 
Hartford  F.  Ins.  Co.,  31  Wis.  160;  Catlin  v. 
Springfield  F.  Ins.  Co.,  1  Sumn.  (U.  S.)  434. 

Substantial  Compliance.  —  If  two  buildings  are 
insured  by  one  policy,  the  proofs,  in  case  of  • 
loss  of  both,  must  contain  the  requited  state- 
ments as  to  each.    Towne  v.  Springfield  F.  & 
M.  Ins.  Co.,  145  Mass.  582. 

Oath.  —  Where  a  sworn  statement  is  re- 
quired, omission  to  make  oath  to  the  proofs  is 
a  substantial  and  material  defect.  Spaulding 
v.  Vermont  Mut.  F.  Ins.  Co.,  53  Vt.  156.  But 
no  more  is  required  than  that  such  statement  as 
the  policy  calls  for  be  sworn  to.  McManus  v. 
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(d)  Particular  Account.  —  Where  only  a  statement  of  the  value  of  the  property- 
lost  or  damaged  is  required,  the  items  need  not  be  set  forth.1  Hence  it 
became  usual  to  require  a  "  particular  account  "  or  an  inventory  and  statement 
of  the  cash  value  of  each  item.  The  terms  of  the  policy  in  this  respect  are  to 
be  liberally  construed  in  favor  of  the  insured,  and  a  reasonable  statement  in 
view  of  the  facts  of  the  case  will  suffice.*  The  insurer  may  waive  the  particu- 
lars by  accepting  a  statement  of  the  aggregate  of  the  loss,3  but  unless  they  are 
waived,  a  general  statement  without  items  or  details  is  not  sufficient,4 
especially  where  it  appears  that  the  insured  had  at-hand  the  means  of  making 
a  more  precise  and  detailed  account.5 

(e)  Cash  Value  of  Each  Item.  — This  requirement  also  must  receive  a  reasonable 
and  liberal  construction.6  Hence,  where  one  hundred  bales  of  insured  cotton 
were  destroyed,  a  statement  of  the  number  and  weight  of  each  and  of  the 
aggregate  value  was  held  sufficient. 7  The  value  must  be  stated,8  not  the  cost9 
or  cost  of  rebuilding,10  and  under  such  a  provision  the  insurer  cannot  demand 
a  statement  of  the  original  cost.11  Nor  may  the  insurer  demand  a  statement 
of  the  value  of  each  article  if  the  policy  requires  such  statement  only  as  to 
articles  damaged  and  the  property  is  wholly  destroyed.12 

(f)  Total  Loss.  —  In  case  the  insured  property  is  wholly  destroyed,  if  it  is 
specifically  described  in  the  policy  no  further  statement  of  the  property  is 
required.13    This  is  especially  true  in  case  of  valued  policies  upon  a  single 


Western  Assur.  Co.,  22  Misc.  Rep.  (N,  Y.  Su- 
preme Ct.)  269. 

Signature.  —  If  the  policy  requires  the  proofs 
to  be  signed  by  the  insured,  it  is  sufficient  if 
his  name  be  written  by  another  in  his  presence 
and  by  his  direction.  Breckenridge  v.  Ameri- 
can Cent.  Ins.  Co.,  87  Mo.  62.  But  signature 
is  necessary,  though  it  may  be  waived.  Dyer 
v.  Des  Moines  Ins.  Co.,  103  Iowa  524. 

The  addition  of  the  abbreviation  "  Treas." 
after  the  signature  of  a  partner  to  proofs  made 
on  behalf  of  the  partnership,  if  not  actually 
misleading,  nor  intended  to  mislead,  was  held 
not  to  affect  the  proofs.  Karelsen  v.  Sun  Fire 
Office.  122  N.  Y.  545. 

Additional  or  Unnecessary  Statements.  —  If  the 
insured  adds  statements  as  to  matter  not  re- 
quired, they  are  mere  surplusage  and  may  be 
rejected,  and  the  proofs  will  not  be  affected 
thereby,  nor  by  defects,  informalities,  or 
errors  of  fact  in  such  statements.  Walker  v. 
Metropolitan  Ins.  Co.,  56  Me.  371;  Rix  v. 
Mutual  Ins.  Co.,  20  N.  H.  198;  Jones  v.  How- 
ard Ins  Co.,  117  N.  Y.  103. 

If  proofs  are  furnished  which  are  a  substan- 
tial compliance  with  the  terms  of  the  policy, 
no  effect  will  be  given  to  new  proofs  unneces- 
sarily given  thereafter.  McNally  v.  Phoenix 
Ins.  Co.,  137  N.  Y.  389. 

But  if  two  proofs  are  furnished  and  are  re- 
tained by  the  insurer,  they  are  to  be  taken  and 
construed  together.  Brown  v.  Hartford  F. 
Ins.  Co.,  52  Hun  (N.  Y.)  260. 

And  supplementary  information  supplied  by 
letter  to  the  insurer  in  answer  to  questions  in 
respect  to  the  property  made  by  letter  by  the 
insurer  is  to  be  taken  as  a  part  of  the  proofs 
in  ascertaining  whether  the  requirements  of 
the  policy  have  been  complied  with.  Hanover 
F.  Ins.  Co.  v.  Lewis,  28  Fla.  209.  See  Moro- 
tock  Ins.  Co.  v.  Cheek,  93  Va.  8. 

1.  See  supra,  this  section,  Szd'stantial  Com- 
pliance Stifficient. 

2.  Particular  Account  Required.  —  Miller  v. 
Hartford  F.  Ins.  Co.,  70  Iowa  704;  Ersvin  v. 

13  C.  of  L.— 22 


Springfield  F.  &  M.  Ins.  Co.,  24  Mo.  App.  145; 
McLaughlin  v.  Washington  County  Mut.  Ins. 
Co.,  23  Wend.  (N.  Y.)  525;  Davis  v.  Grand 
Rapids  F.  Ins.  Co.,  15  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  263;  Willis  v.  Germania,  etc.,  F. 
Ins.  Co.,  79  N.  Car.  285. 

3.  Miller  v.  Hartford  F.  Ins.  Co.,  70  Iowa 
704. 

4.  Gauche  v.  London,  etc.,  Ins.  Co.,  10  Fed. 
Rep.  347;  Lycoming  County  Ins.  Co.  v.  Upde- 
graff,  40  Pa.  St.  311;  Beatty  v.  Lycoming 
County  Mut.  Ins.  Co.,  66  Pa.  St.  9,  5  Am. 
Rep.  318;  Stickney  v.  Niagara  Dist.  Mut.  Ins. 
Co.,  23  U.  C.  C.  P.  372;  Lindsay  v.  Lancashire 
F.  Ins.  Co.,  34  U.  C.  Q.  B.  440. 

5.  Nixon  v.  Queen  Ins.  Co.,  23  Can.  Sup.  Ct. 
Rep.  26;  Mulvey  v.  Gore  Dist.  Mut.  F.  Assur. 
Co.,  25  U.  C.  y.  B.  424;  Banting  v.  Niagara 
Dist.  Mut.  F.  Assur.  Co.,  25  U.  C.  Q.  B. 
431- 

6.  Cash  Value  of  Items  Required. —  JSLtm.  Ins. 
Co.  v.  People's  Bank,  8  U.  S.  App.  554. 

7.  .Etna  Ins.  Co.  v.  People's  Bank,  8  U.  S. 
App.  554- 

And  if  by  reason  of  destruction  of  his  books 
and  papers  the  insured  can  do  no  more,  an 
inventory  of  the  number  of  articles  of  each 
kind  and  the  average  price  of  each  will  suffice. 
People's  F.  Ins.  Co.  v.  Pulver,  127  111.  246. 

8.  Brock  v.  Des  Moines  Ins.  Co.,  96  Iowa  39; 
Wellcome  v.  People's  Equitable  Mut.  F.  Ins. 
Co.,  2  Gray  (Mass.)  481. 

9.  Cameron  v.  Canada  F.  &  M.  Ins.  Co.,  6 
Ont.  Rep.  392. 

10.  Citizens'  F.  Ins.,  etc.,  Co.  v.  Doll,  35  Md. 
89,  6  Am.  Rep.  360. 

11.  McManus  v.  Western  Assur.  Co.,  22 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  269. 

12.  Johnston  v.  Farmers'  F.  Ins.  Co.,  106 
Mich.  96;  McManus  v.  Western  Assur.  Co.,  22 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  269. 

13.  Where  Property  Is  Totally  Destroyed.  — 
Lycoming  County  Mut.  Ins.  Co.  v.  Schollen- 
berger,  44  Pa.  St.  259;  Smith  v.  Common- 
wealth Ins.  Co.,  49  Wis.  322. 
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building  or  structure.  Here  it  is  enough  to  give  notice  of  a  total  loss,  if  there 
is  nothing  to  indicate  that  proofs  will  be  necessary  or  useful  to  the  insurer  in 
determining  its  rights  or  ascertaining  its  liability.1  But  if  proofs  are  required 
for  other  purposes  as  well  as  for  a  description  of  the  property  on  which  loss  is 
claimed,  as,  for  example,  to  show  the  ownership  of  the  property,  or  that  the 
loss  is  bona  fide,  then  proofs  will  be  necessary  although  the  subject  of  insur- 
ance is  a  building  under  a  valued  policy  and  it  is  wholly  destroyed.8  So  also 
if  the  contents  of  a  building  are  covered  by  the  insurance,  and  claim  is  made 
therefor.3 

(g)  Title,  Interest,  etc.  —  A  requirement  that  the  title  and  interest  of  the 
insured  be  stated  refers  to  his  title  and  interest  at  the  time  of  the  loss.4  So 
if  the  insured  was  the  owner  of  the  property  at  the  time  of  the  loss,  he  may 
properly  describe  his  interest  in  the  proofs  as  sole  ownership,  although  after 
the  loss  and  before  making  the  proofs  he  made  an  assignment  for  the  benefit 
of  creditors.5  If  the  requirement  is  that  the  "  whole  value  and  ownership  " 
of  the  property  be  stated,  incumbrances  are  not  included  and  need  not  be 
mentioned.6  A  statement  that  the  property  belonged  to  the  insured  and  that 
no  other  person  or  persons  had  an  interest  therein  is  a  substantial  compliance 
with  a  requirement  that  incumbrances  be  stated.7 

(h)  Occupancy.  —  If  it  appears  sufficiently  that  the  insured  occupied  an  insured 
building,  and  the  question  of  occupancy  does  not  arise  for  any  purpose,  proofs 
are  not  fatally  defective  for  failure  to  state  the  name  of  the  occupant.8 

(i)  Cause  and  Circumstances  of  Loss.  —  It  is  a  sufficient  compliance  with  a  require- 
ment that  the  insured  state  "  when  and  how  the  fire  originated,"  to  say  that 
it  did  not  originate  by  any  act,  procurement,  or  design  on  his  part,  or  in  con- 
sequence of  fraud  or  evil  practice  done  or  suffered  by  him,  and  that  nothing 
had  been  done  with  his  consent  or  privity  to  violate  the  conditions  of  the 
policy  ;9  or,  if  true,  to  say  that  the  cause  is  to  him  unknown.10 

(j)  Other  insurance.  —  The  requirement  that  the  proofs  contain  a  statement  of 
other  insurance  and  copies  of  the  written  portions  of  all  policies  covering  the 
property  does  not  require  a  copy  of  any  portion  of  the  policy  issued  by  the 
insurer  in  question,  nor  of  the  applications  on  which  other  policies  were  issued, 
though  such  applications  are  made  parts  of  such  policies  or  are  indorsed  upon 
them.11  Nor  must  the  copies  of  the  written  portions  of  the  other  policies  be 
absolutely  correct.  It  is  a  substantial  compliance  to  state  the  substance  of 
them  without  errors  which  might  prejudice  the  insurer.12  If  the  requirement 
is  that  all  other  insurance  be  set  forth  in  detail,  a  copy  of  the  descriptions  in 
other  policies  is  enough,13  and  if  it  is  that  the  insured  furnish  a  copy  of  the 

1.  German  American  Ins.  Co.  v.  Hocking,  8.  Stating  Name  of  Occupant.  —  Georgia  Home 
115  Pa.  St.  398;  Roe  v.  Dwelling  House  Ins.      Ins.  Co.  v.  Goode,  95  Va.  751. 

Co.,  149  Pa.  St.  94,  34  Am.  St.  Rep.  595;  A  substantial  compliance  with  this  require- 
Farmers'  Mut.  F.  Ins.  Co.  v.  Moyer,  97  Pa.  ment  is  enough.  Commercial  Union  Assur. 
St.  441;  Pennsylvania  F.  Ins.  Co.  v.  Dough-  Co.  v.  Meyer,  9  Tex.  Civ.  App.  7. 
erty,  102  Pa.  St.  568;  Universal  Mut.  F.  Ins.  9.  Statement  of  Circumstances  of  Loss.  —  How- 
Co.  v.  Weiss,  106  Pa.  St.  20;  American  Cent.  ard  Ins.  Co.  v.  Hocking,  115  Pa.  St.  415.  To 
Ins.  Co.  v.  Haws,  (Pa.  1887)  11  Atl.  Rep.  107;  the  same  effect  see  McNally  v.  Phoenix  Ins. 
Powell  v.  Agricultural  Ins.  Co.,  2  Pa.  Super.  Co.,  137  N.  Y.  389. 

Ct.  Rep.  151;  Commercial  Union  Assur.  Co.        10.  Warshawky  v.  Anchor  Mut.  F.  Ins.  Co., 

v.  Meyer,  9  Tex.  Civ.  App.  7.  98  Iowa  221;  Jones  v.  Howard  Ins.  Co.,  117 

2.  McCollum  v.  Hartford  F.  Ins.  Co.,  67  Mo.  N.  Y.  103.  In  the  former  case  this  statement 
App.  76.  was  held  sufficient:    "  I  do  not  know  how  the 

3.  Farmers'  Mut.  F.  Ins.  Co.  v.  Moyer,  97  fire  originated,  but  from  all  the  circumstances 
Pa.  St.  441.  I  think  it  originated  from  the  flue." 

4.  Statement  of  Title  and  Interest.  —  Jones  v.  11.  Requirement  as  to  Copies  of  Other  Policies. — 
Howard  Ins.  Co.,  117  N.  Y.  103.  See  also  Miller  v.  Hartford  F.  Ins.  Co.,  70  Iowa 
Markle  v.  Niagara  Dist.  Mut.  F.  Ins.  Co.,  28  704. 

U.  C.  Q.  B.  525.  12.  Miller  v.  Hartford  F.  Ins.  Co.,  70  Iowa 

5.  Jones  v.  Howard  Ins.  Co.,  117  N.  Y.  103.  704. 

6.  Taylor  v.  vEtna  Ins.  Co. ,.120  Mass.  254.  13.  All  Other  Insurance  to  Be  Set  Forth  in  De- 

7.  Davis  v.  Grand  Rapids  F.  Ins. 'Co.,  15  tail.  —  Towne  v.  Springfield  F.  &  M.  Ins.  Co., 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  263.  145  Mass.  582. 
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descriptions  and  schedules  in  other  policies,  a  list  of  such  policies  with  the 
names  of  the  companies,  the  number  and  amount  of  each,  the  dates  of  expira- 
tion, and  copies  of  the  written  portions,  is  a  substantial  compliance.1  Policies 
offered  to  the  insured  but  not  accepted  need  not  be  set  out  under  a  require- 
ment that  all  insurance  be  stated,  whether  "  valid  or  not."  2 

(2)  Effect  of  Statements  or  Omissions.  —  The  insured  is  not  conclusively 
bound  by  the  statements  in  his  proofs  of  loss,  nor  estopped  or  precluded 
thereby  from  showing  facts  to  the  contrary,3  especially  where  before  the  trial 
he  has  notified  the  insurer  of  the  error  in  his  proofs,  so  that  there  is  no 
surprise,4  and  the  original  statement  has  not  been  acted  upon.5  Nor  is  he 
concluded  by  an  accidental  omission  of  articles  which  should  have  been 
included,6  nor  by  statements  of  value  in  proofs  of  loss  not  acted  upon,7 
especially  if  the  statement  in  the  proofs  was  induced  by  an  agent  of  the  insurer.8 

(3)  Objections  —  Waiver  of  Defects.  —  If  the  insured  in  good  faith  attempts 
to  comply  with  the  provisions  of  the  policy  as  to  notice  and  proofs,  the 
insurer,  on  receipt  of  the  notice  or  proofs,  must  promptly  or  within  a  reason- 
able time  object  and  call  the  attention  of  the  assured  specifically  to  defects, 
omissions,  and  informalities.  The  insurer  is  bound  to  know  what  is  required, 
what  constitute  defects,  and  whether  the  proofs  offered  are  defective ; 9  and 
hence  if  it  does  not  point  out  and  object  to  defects  or  informalities,10  or  does 


1.  Copy  of  Descriptions  and  Schedules  in  Other 
Policies  to  Be  Furnished.  —  Scottish  Union,  etc. 
Ins.  Co.  v.  Keene,  85  Md.  263. 

2.  Policies  Offered  but  Not  Accepted.  —  Part- 
ridge v.  Milwaukee  Mechanics'  Ins.  Co.,  13 
N.  Y.  App.  Div.  519. 

Other  Insurance.  —  This  provision  must  be 
complied  with.  Battaille  v.  Merchants'  Ins. 
Co.,  3  Rob.  (La.)  384. 

Where  proofs  are  made  on  a  blank  furnished 
by  the  insurer  which  calls  for  date,  term,  in- 
dorsement, premium,  and  name  of  the  insurer 
in  other  policies,  but  not  for  copies  thereof, 
failure  to  give  copies,  the  date  called  for  by 
the  blank  being  given,  does  not  make  the 
proofs  defective.  Georgia  Home  Ins.  Co.  v. 
Goode,  95  Va.  751. 

3.  Statements  Not  Conclusive.  —  Hanover  F. 
Ins.  Co.  v.  Lewis,  28  Fla.  209;  Parmelee  v. 
Hoffman  F.  Ins.  Co.,  54  N.  Y.  193;  McMaster 
v.  Insurance  Co.  of  North  America,  55  N.  Y. 
222,  14  Am.  Rep.  239;  Cummins  v.  Agricul- 
tural Ins.  Co.,  67  N.  Y.  260,  23  Am.  Rep.  in; 
Smiley  ».  Citizens  F.,  etc.,  Ins.  Co.,  14  W.  Va. 
33;  VValdeck  v.  Springfield  F.  &  M.  Ins.  Co., 
53  Wis.  129. 

4.  Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla. 
209;  White  v.  Royal  Ins.  Co.,  149  N.  Y.  485; 
Waldeck  v.  Springfield  F.  &  M.  Ins.  Co.,  53 
Wis.  129. 

5.  White  v.  Royal  Ins.  Co.,  149  N.  Y.  485. 
The  contrary  was  held  in  Campbell  v.  Charter 
Oak  F.  &  M.  Ins.  Co.,  10  Allen  (Mass.)  213, 
where,  however,  it  is  indicated  that  insured 
may  amend  the  proofs  beiore  trial.  Irving  v. 
Excelsior  F.  Ins.  Co.,  1  Bosw.  (N.  Y.)  507, 
also  contra,  is  disapproved  in  White  v.  Royal 
Ins.  Co.,  149  N.  Y.  485. 

6.  jEtna  Ins.  Co.  v.  Stevens,  48  111.  31; 
Commercial  Ins.  Co.  v.  Huckberger,  52  111. 
464;  Names  v.  Union  Ins.  Co.,  104  Iowa  612; 
Kahn  v.  Traders  Ins.  Co.,  4  Wyoming  419. 

7.  Cook  v.  Lion  F.  Ins.  Co.,  67  Cal.  368; 
Corkery  v.  Security  F.  Ins.  Co.,  99  Iowa  382; 
Schmidt  v.  Mutual  City,  etc.,  F.  Ins.  Co.,  55 
Mich.  432;    Sibley  v.  Prescott  Ins.  Co.,  57 


Mich.  14;  Kahn  v.  Traders  Ins.  Co.,  4  Wyom- 
ing 419.  Contra,  DeGrove  v.  Metropolitan 
Ins.  Co.,  61  N.  Y.  594,  19  Am.  Rep.  305. 

But  he  may  end  the  proofs  at  the  trial  so  as 
to  increase  the  amount  of  his  claim.  Miaghan 
v.  Hartford  F.  Ins.  Co.,  24  Hun  (N.  Y.)  58. 

8.  Cook  v.  Lion  F.  Ins.  Co.,  67  Cal.  368. 
Insufficient  Notice  Acted  On.  —  All  defects  in 

the  form  or  contents  of  notice  are  waived  if  the 
notice  is  acted  on  by  the  insurer.  Inland  Ins., 
etc.,  Co.  v.  Stauffer,  33  Pa.  St.  397;  West 
Rockingham  Mut.  F.  Ins.  Co.  v.  Sheets,  26 
Gratt.  (Va.)  854. 

9.  Insurer  Chargeable  with  Notice  of  Require- 
ments. —  Miller  v.  Alliance  Ins.  Co.,  19  Blatchf. 
(U.  S.)  308,  7  Fed.  Rep.  649.  In  this  case  the 
court  said:  "  The  agents  may  not  have  known 
that  the  notary  whose  certificate  accompanied 
the  proofs  of  loss  was  not  the  nearest  notary, 
but  it  was  as  much  their  duty  to  ascertain  if 
the  proofs  complied  with  the  conditions  of  the 
policy  as  it  was  the  plaintiff's." 

10.  Failure  to  Object  Waives  Defects  —  United 
States.  —  Spratley  v.  Hartford  Ins.  Co.,  1  Dill. 
(U.  S.)  392;  Cashau  v.  Northwestern  Nat.  Ins. 
Co.,  5  Biss.  (U.  S.)  476. 

Alabama.  —  Firemen's  Ins.  Co.  v.  Crandall, 
33  Ala.  9. 

Arkansas.  —  German  Ins.  Co.  v.  Gibson,  53 
Ark.  494. 

Georgia.  —  Alston  v.  Phenix  Ins.  Co.,  100 
Ga.  287. 

Illinois.  —  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis, 
18  111.  553;  Peoria  M.  &  F.  Ins.  Co.  v.  White- 
hill,  25  111.  466;  Great  Western  Ins.  Co.  v. 
Staaden,  26  111.  360;  Hartford  F.  Ins.  Co.  v. 
Walsh,  54  111.  164,  5  Am.  Rep.  115;  German 
F.  Ins.  Co.  v.  Grunert,  112  111.  68;  Phenix 
Ins.  Co.  v.  Lewis,  63  111.  App.  228. 

Iowa.  —  George  Dee,  etc.,  Co.  v.  Key  City 
F.  Ins.  Co.,  104  Iowa  167;  Myers  v.  Council 
Bluff  Ins.  Co.,  72  Iowa  176. 

Kansas.  —  German  Ins.  Co.  v.  Gray,  43  Kan. 
497,  19  Am.  St.  Rep.  150. 

Maine.  —  Walker  v.  Metropolitan  Ins.  Co., 
56  Me.  371. 
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not  do  so  promptly  1  or  in  reasonable  time,  so  as  to  permit  the  insured  to  cor- 
rect the  defects  or  supply  the  omissions,2  or  does  not  specify  the  defects, 


Massachusetts.  —  Underhill  v.  Agawam  Mut. 
F.  Ins.  Co.,  6  Cush.  (Mass.)  440;  Blake  v.  Ex- 
change Mut.  Ins.  Co.,  12  Gray  (Mass.)  265; 
Searle  v.  Dwelling  House  Ins.  Co.,  152  Mass. 
263;  Merrill  v.  Colonial  Mut.  F.  Ins.  Co.,  169 
Mass.  in;  Faulkner  v.  Manchester  F.  Assur. 
Co.,  17L  Mass.  349. 

Minnesota.  —  Devil's  Lake  First  Nat.  Bank 
v.  American  Cent.  Ins.  Co.,  58  Minn.  492. 

Missouri.  —  St.  Louis  Ins.  Co.  v.  Kyle,  11 
Mo.  278,  49  Am.  Dec.  74. 

Nebraska.  —  Phenix  Ins.  Co.  v.  Rad  Bila 
Hora  Lod^e,  41  Neb.  21. 

New  York.  —  McMasters  v.  Westchester 
County  Mut.  Ins.  Co.,  25  Wend.  (N.  Y.)  379; 
Bocile  v.  Chenango  County  Mut.  Ins.  Co.,  2 
N.  Y.  53;  Bumstead  v.  Dividend  Mut  Ins. 
Co.,  12  N.  Y.  81;  Bennett  v.  Agricultural  Ins. 
Co.,  106  N.  Y.  243;  Dohn  v.  Farmers'  Joint- 
Stock  Ins.  Co.,  5  Lans.  (N.  Y.)  275;  Brown  v. 
Kings  County  F.  Ins.  Co.,  31  How.  Pr.  (N.  Y. 
Supreme  Ct.)  508;  Sharpe  v.  Milwaukee  Me- 
chanics' Ins.  Co.,  8  N.  Y.  App.  Div.  354; 
Palmer  v.  Great  Western  Ins.  Co.,  10  Misc. 
Rep.  (N.  Y.  C.  PI.)  167. 

Ohio.  — Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St. 
119. 

Oregon.  —  Heidenreich  v.  /Etna  Ins.  Co.,  26 
Oregon  70;  Schmurr  v.  State  Ins.  Co.,  30 
Oregon  29. 

Pennsylvania.  —  Lebanon  Mut.  Ins.  Co.  v. 
Erb,  112  Pa.  St.  149;  Welsh  v.  London  Assur. 
Corp.,  151  Pa.  St.  607,  31  Am.  St.  Rep.  786; 
Thomas  v.  Western  Ins.  Co.,  5  Pa.  Super.  Ct. 
Rep.  383. 

Texas. — Northern  Assur.  Co.  v.  Samuels, 
11  Tex.  Civ.  App.  417;  Royal  Ins.  Co.  v.  Mc- 
Intyre,  (Tex.  Civ.  App.  1896),  34  S.  W.  Rep. 
■669,  afterwards  reversed,  but  not  on  this  point, 
in  90  Tex.  170,  59  Am.  St.  Rep.  797;  Mer- 
chants Ins.  Co.  v.  Reichman,  (Tex.  Civ.  App. 
1897)  40  S.  W.  Rep.  831. 

Virginia.  —  Morotock  Ins.  Co.  v.  Cheek,  93 
Va.  8;  Virginia  F.  &  M.  Ins.  Co.  v.  Goode,  95 
Va.  762. 

West  Virginia.  —  Rheims  v.  Standard  F. 
Ins.  Co..  39  W.  Va.  672. 

Wisconsin.  —  Warner  v.  Peoria  M.  &  F.  Ins. 
Co..  14  Wis.  318. 

This  is  especially  true  if,  the  proofs  having 
been  retained  without  objection,  refusal  to  pay 
the  loss  is  put  on  other  grounds,  Vergeront  v. 
German  Ins.  Co.,  86  Wis.  425;  or  if  the  proofs 
are  made  on  a  blank  furnished  by  the  insurer, 
Bromberg  v.  Minnesota  F.  Assoc.,  45  Minn. 

3l8-  .  .  . 

Retaining  proofs  and  making  no  objection 

to  them  until  after  suit  is  a  waiver  of  defects. 

Lockwood  v.  Middlesex  Mut.  Assur.  Co.,  47 

Conn.  553;  Alston  v.  Phenix  Ins.  Co.,  ioo  Ga. 

287;  Biddeford  Sav.  Bank  v.  Dwelling-House 

Ins.  Co.,  81  Me.  566. 

If  the  value  is  given  in  the  aggregate  where 
the  items  are  required  to  be  separately  stated, 
failure  to  object  on  this  ground  is  a  waiver  of 
the  defect.  Residence  F.  Ins.  Co.  v.  Hanna- 
wold,  37  Mich.  103. 

So  if  the  interest  of  the  insured  is  not  fully 
stated,  a  fuller  statement  should  be  requested, 
or  the  defect  may  not  be  relied  upon.  Fowle 


v.  Springfield  F.  &  M.  Ins.  Co.,  122  Mass.  191, 
23  Am.  Rep.  308. 

1.  Failure  to  Object  Promptly —  United  States. 
—  Hamilton  v.  Connecticut  F.  Ins.  Co.,  46 
Fed.  Rep.  44. 

Georgia.  —  Alston  v.  Phenix  Ins.  Co.,  100 
Ga.  287. 

Iowa.  —  Young  v.  Hartford  F.  Ins.  Co..  45 
Iowa  377,  24  Am.  Rep.  784;  Dyer  v.  Des 
Moines  Ins.  Co.,  103  Iowa  524. 

Maine.  —  Patterson  v.  Triumph  Ins.  Co.,  64 

Me.  500. 

Maryland.  —  Planters'  Mut.  Ins.  Co.  v.  De- 
ford,  38  Md.  382. 

Michigan.  —  Hibernia  Ins.  Co.  v.  O'Connor, 
29  Mich.  241;  Mercantile  Ins.  Co.  v.  Holthaus, 
43  Mich.  423. 

Mississippi.  —  Swan  v.  Liverpool,  etc.,  Ins. 
Co.,  52  Miss.  704. 

Nebraska.  —  Union  Ins.  Co.  v.  Barwick,  36 
Neb.  223;  Western  Home  Ins.  Co.  v.  Richard- 
son, 40  Neb.  r. 

Wisconsin.  ■ —  O'Conner  v.  Hartford  F.  Ins. 
Co.,  31  Wis.  160. 

But  see  Carey  v.  Allemania  F.  Ins.  Co.,  171 
Pa.  St.  204. 

2.  Failure  to  Object  in  Reasonable  Time  — 
United  States. — Ex  p.  Norwood,  3  Biss.  (U. 
S.)  504;  Connecticut  F.  Ins.  Co.  v.  Hamilton, 
16  U.  S.  App.  366. 

Kansas.  —  Capitol  Ins.  Co.  v.  Wallace,  50 
Kan.  453;  German  Ins.  Co.  v.  Hall,  1  Kan. 
App.  43- 

Minnesota.  —  McCarvel  v.  Phenix  Ins.  Co., 
64  Minn.  193. 

Missouri.  —  Arnold  v.  Hartford  F.  Ins.  Co., 
55  Mo.  App.  149;  Dautel  v.  Pennsylvania  F. 
Ins.  Co.,  65  Mo.  App.  44,  2  Mo.  App.  Rep. 
1255;  Robinson  v.  Robinson,  65  Mo.  App.  216, 
2  Mo.  App.  Rep.  1279. 

Nebraska.  —  Union  Ins.  Co.  v.  Barwick,  36 
Neb.  223. 

New  Jersey.  —  Hibernia  Mut.  F.  Ins.  Co.  v. 
Meyer,  39  N.  J.  L.  482. 

New  York.  —  Keeney  v.  Home  Ins.  Co.,  71 
N.  Y.  396,  27  Am.  Rep.  60:  Jones  v.  Howard 
Ins.  Co.,  117  N.  Y.  103. 

Pennsylvania.  —  Ben  Franklin  F.  Ins.  Co.  v. 
Flynn,  98  Pa.  St.  628;  Ehlers  v.  Aurora  F. 
Ins.  Co.,  19  Pa.  Co.  Ct.  Rep.  165,  6  Pa.  Dist. 
Rep.  441;  Carpenter  v.  Allemania  F.  Ins.  Co., 
156  Pa.  St.  37;  Commercial  Union  Assur.  Co. 
v.  Hocking,  115  Pa.  St.  407,  2  Am.  St.  Rep. 
562. 

Question  for  Jury.  —  What  is  a  reasonable 
time  in  such  cases,  where  the  question  de- 
pends upon  "  many  different  circumstances 
which  do  not  constantly  recur  in  other  cases 
of  like  character,  and  with  respect  to  which  no 
certain  rule  of  law  has  theretofore  been  laid 
down,  or  could  be  laid  down,"  is  a  question 
for  the  jury.  Hamilton  v.  Phoenix  Ins.  Co., 
22  U.  S.  App.  164. 

It  has  been  held  elsewhere  also  that  such 
circumstances  are  only  evidence  of  waiver  for 
the  jury  to  pass  upon.  Capitol  Ins.  Co.  v. 
Wallace,  48  Kan.  400;  Haggard  v.  German 
Ins.  Co.,  53  Mo.  App.  98;  Keeney  Home 
Ins.  Co.,  71  N.  Y.  396,  27  Am.  Rep.  60. 

Unnecessary  Delay. —  Under  a  statute  provid- 
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informalities,  or  omissions,1  or  specifies  certain  deficiencies  without  referring  to 
others,2  it  waives  all  defects,  informalities,  or  omissions  not  promptly  and  spe- 
cifically pointed  out  and  objected  to.  This  is  especially  true  where  the  insured 
inquires,  in  sending  the  proofs,  whether  further  statements  are  required,  or 


ing  that  if  defects  are  not  objected  to  and  all 
defects  which  the  insured  might  remedy  speci- 
fied without  '*  unnecessary  delay,"  such  de- 
fects are  waived,  an  unexplained  delay  of 
eighteen  days  is  unnecessary.  Angier  v. 
Western  Assur.  Co.,  10  S.  Dak.  82. 

1.  Failure  to  Specify  Defects  —  United  States. 
—  Humphry  v.  Hartford  F.  Ins.  Co.,  15 
Blatchf.  (U.  S.)  504;  Hamilton  v.  Connecticut 
F.  Ins.  Co.,  46  Fed.  Rep.  42. 

Illinois.  —  Insurance  Co.  of  North  America 
v.  Hope,  58  111.  75,  11  Am.  ReP-  48=  Winne- 
sheik  Ins.  Co.  v.  Schueller,  60  111.  465;  Ger- 
man Ins.  Co.  v.  Ward,  go  111.  550;  Phoenix 
Ins.  Co.  v.  Tucker,  92  111.  64,  34  Am.  Rep.  106. 

Iowa.  —  Williams  v.  Niagara  F.  Ins.  Co.,  50 
Iowa  561. 

Maryland.  —  Planters'  Mut.  Ins.  Co.  v. 
Engle,  52  Md.  468;  Firemen's  Ins.  Co.  v. 
Floss,  67  Md.  403,  1  Am.  St.  Rep.  398. 

Michigan.  —  Aurora  F.  &  M.  Ins.  Co.  v. 
Kranich,  36  Mich.  289. 

Nebraska.  —  Hartford  F.  Ins.  Co.  v.  Meyer, 
30  Neb.  135,  27  Am.  St.  Rep.  384. 

New  Jersey.  —  Basch  v.  Humboldt  Mut.  F. 
&  M.  Ins.  Co.,  35  N.  J.  L.  429;  State  Ins.  Co. 
v.  Maackens.  38  N.  J.  L.  564. 

New  York. — Titus  v.  Glens  Falls  Ins.  Co., 
81  N.  Y.  410;  Weed  v.  Hamburg-Bremen  F. 
Ins.  Co..  133  N.  Y.  394;  Graham  v.  Firemen's 
Ins.  Co.,  8  Daly  (N.  Y.)  421. 

Ohio.  —  Enterprise  Ins.  Co.  v.  Parisot,  35 
Ohio  St.  35,  35  Am.  Rep.  589. 

Pennsylvania.  —  Susquehanna  Mut.  F.  Ins. 
Co.  v.  Cusick,  109  Pa.  St.  157;  Thierolf  n.  Uni- 
versal F.  Ins.  Co.,  no  Pa.  St.  37;  Gould  v. 
Dwelling-House  Ins.  Co.,  134  Pa.  St.  570,  19 
Am.  St.  Rep.  717;  Davis  Shoe  Co.  v.  Kittan- 
ning  Ins.  Co.,  138  Pa.  St.  73-  21  Am.  St.  Rep. 
904. 

South  Dakota.  —  Peet  v.  Dakota  F.  &  M.  Ins. 
Co.,  1  S.  Dak.  462. 

Vermont.  —  Mosley  v.  Vermont  Mut.  F.  Ins. 
Co.,  55  Vt.  142.  ■ 

Virginia.  —  Home  Ins.  Co.  v.  Cohen,  20 
Gratt.  (Va.)  312. 

West  Virginia.  —  Mason  v.  Citizens'  F.,  etc., 
Ins.  Co.,  10  W.  Va.  572. 

Wisconsin.  —  Killips  v.  Putnam  F.  Ins.  Co., 
28  Wis.  472,  9  Am.  Rep.  506;  Badger  v.  Glens 
Falls  Ins.  Co.,  40  Wis.  389;  Vangindertaelen 
v.  Phenix  Ins.  Co.,  82  Wis.  112,  33  Am.  St. 
Rep.  29. 

2.  Specifying  Some  but  Not  All  Defects.  —  Han- 
over F.  Ins.  Co.  v.  Lewis,  28  Fla.  209;  Alston 
v.  Phenix  Ins.  Co.,  100  Ga.  287;  Kuznik  v. 
Orient  Ins.  Co.,  73  HI-  App.  201;  Dyer  v.  Des 
Moines  Ins.  Co.,  103  Iowa  524;  Levine  v.  Lan- 
cashire Ins.  Co.,  66  Minn.  138;  Western  Home 
Ins.  Co.  v.  Richardson,  40  Neb.  1;  Enos  v.  St. 
Paul  F.  &  M.  Ins.  Co  ,  4  S.  Dak.  639;  Home 
Ins.  Co.  v.  Cohen,  20  Gratt.  (Va.)  312. 

See  also  the  last  preceding  note. 

But  the  insurer  does  not  thereby  admit  lia- 
bility for  the  whole  sum  claimed.  Kuznik  v. 
Orient  Ins.  Co.,  73  111.  App.  201. 

And  it  has  been  suggested  that  failure  to 


object  is  rather  evidence  of  waiver  than  waiver 
of  itself.  Faulkner  v.  Manchester  F.  Assur. 
Co.,  171  Mass.  349;  Weber  v.  Germania  F. 
Ins.  Co.,  16  N.  Y.  App.  Div.  596;  Carpenter 
v.  Allemania  F.  Ins.  Co.,  156  Pa.  St.  37. 

If  the  only  difference  between  the  insurer 
and  the  insured  is  as  to  the  value  or  the  quan- 
tity of  the  property,  defects  in  the  proofs  are 
waived.  Rathbone  v.  Citv  F.  Ins.  Co.,  31 
Conn.  194.  Hence  a  demand  thereafter  for 
additional  proofs  need  not  be  complied  with. 
Porter  v.  German-American  Ins.  Co.,  62  Mo. 
App.  520. 

Objections.  —  A  mere  request  for  further 
proofs,  without  stating  what  is  required,  is  not 
sufficient.  Merchants  Ins.  Co.  v.  Reichman, 
(Tex.  Civ.  App.  1897)40  S.  W,  Rep.  831.  Nor 
is  a  notification  that  the  terms  of  the  policy 
must  be  strictly  complied  with  sufficient  to 
require  any  special  addition  to  the  proofs. 
Moyer  v.  Sun  Ins.  Office,  176  Pa.  St.  579. 

An  objection  that  the  proofs  are  "  deficient, 
both  in  form  and  substance  "  is  too  general 
and  is  of  no  force.  Myers  v.  Council  Bluffs 
Ins.  Co.,  72  Iowa  176.  But  see  Kimball  v. 
Hamilton  F.  Ins.  Co.,  8  Bosw.  (N.  Y.)  495; 
Gauche  v.  London,  etc.,  Ins.  Co.,  10  Fed.  Rep. 
347- 

Unless  verification  of  further  information 
requested  by  letter  is  demanded,  the  objection 
that  it  is  not  verified  is  waived.  Hanover  F. 
Ins.  Co.  v.  Lewis,  28  Fla.  209. 

Where  the  defects  are  substantial  and  the 
statement  cannot  be  regarded  as  a  compliance 
with  the  terms  of  the  policy,  it  has  been  held 
that  mere  silence,  of  itself,  is  no  waiver. 
Keenan  v.  Missouri  State  Mut.  Ins.  Co.,  12 
Iowa  127;  Ayres  v.  Hartford  F.  Ins.  Co., 
17  Iowa  176,  85  Am.  Dec.  553;  Guernsey 
v.  American  Ins.  Co.,  17  Minn.  104;  Beatty  v. 
Lycoming  County  Mut.  Ins.  Co.,  66  Pa.  St.  9, 
5  Am.  Rep.  318.  But  if  objection  is  made  on 
any  grounds,  all  others  are  waived.  Ayres  v. 
Hartford  F.  Ins.  Co.,  17  Iowa  176,  85  Am.  Dec. 
553;  McManus  v.  JEtna.  Ins.  Co.,  11  New 
Bruns.  314. 

If  the  defects  are  formal  and  the  statement 
is  obviously  intended  in  good  faith  to  be  a 
compliance  with  the  requirements  of  the  pol- 
icy, defects  must  be  objected  to.  American 
Cent.  Ins.  Co.  v.  Brown,  29  111.  App.  602; 
Firemen's  Ins.  Co.  v.  Floss,  67  Md.  403,  1  Am. 
St.  Rep.  398;  Eliot  Five  Cents  Sav.  Bank  v. 
Commercial  Union  Assur.  Co.,  142  Mass.  142; 
Liverpool,  etc.,  Ins.  Co  v.  Sorsby,  60  Miss. 
302;  Parks  v.  Phoenix  Ins.  Co.,  26  Mo.  App. 
537;  Smith  v.  Home  Ins.  Co.,  47  Hun  (N.  Y.) 
30;  German  American  Ins.  Co.  v.  Hocking, 
115  Pa.  St.  398;  Gould  v.  Dwelling  House  Ins. 
Co.,  134  Pa.  St.  570,  19  Am.  St.  Rep.  717; 
Cayon  v.  Dwelling  House  Ins.  Co.,  68  Wis. 

Making  objections  or  requirements  that  can- 
not be  complied  with,  and  with  an  apparent 
intention  of  hindering  and  embarrassing  the 
insured,  is  evidence  from  which  the  jury  may 
find   a   waiver   of   defects   or  informalities. 
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offers  to  make  such  further  statements  and  furnish  such  further  information  as 
may  be  demanded. 1  If  objections  are  made,  the  insured  will  be  allowed  a  reason- 
able time  after  he  isapprised  thereof,  in  which  to  comply  with  them,2  and  the 
insurer  cannot  insist  upon  the  time  limited  by  the  terms  of  the  policy  if  it  makes 
objections  with  which  it  knows  it  would  be  impossible  for  the  insured  to  comply 
and  return  the  proofs  as  corrected  within  the  time  limited.3  Not  only  must 
specific  objection  be  made  seasonably,  but  if  objections  are  made  and  are  com- 
plied with  by  the  insured,  the  insurer  cannot  thereafter  for  the  first  time  make 
further  objections.4  Proper  objections  seasonably  made  by  the  insurer  must  be 
complied  with,  and  if  not  complied  with,  so  that  there  is  no  substantial  com- 
pliance with  the  terms  of  the  policy,  there  can  be  no  recovery.5  Where  failure 
to  furnish  proofs  within  the  time  fixed  by  the  policy  works  a  forfeiture  or  pre- 
cludes liability,  failure  to  object  in  case  proofs  are  sent  after  the  time  limited 
*t  n°u WBIver'  since  the  insured  cannot  in  any  way  be  misled  or  prejudiced 
thereby.  But  if  no  forfeiture  is  provided  for  in  case  of  failure  to  furnish  in 
such  time,  and  the  effect  is  simply  to  postpone  time  of  payment,  retention  of 
proofs  given  out  of  time  without  objection  is  a  waiver.7 

(4)  Fraud  and  False  Swearing '—(a)  Purpose  and  Validity  of  Clauses  Forbidding.— 
bince  the  object  of  proofs  of  loss  is  to  furnish  the  insurer  with  the  particulars 
of  the  loss  and  with  all  data  necessary  to  determine  its  liability  and  the  amount 
thereof,  it  is  obvious  that  the  statements  therein,  being  made  to  be  acted  on 
by  the  insurer,  ought  to  be  made  truthfully  and  in  good  faith,  else  the  object 
of  the  requirement  will  be  defeated.  To  guard  against  frauds  in  this  connec- 
tion, provisions  for  forfeiture  of  the  insurance  in  case  of  fraud  or  false  swearing 
have  long  been  inserted  in  policies.  We  are  here  concerned  only  with  the 
application  of  these  provisions  to  proofs  of  loss. 

Validity.  —  It  is  well  settled  that  such  provisions  are  valid  and  enforceable.8 
(b)  What  Constitutes.  —  False  statements,  in  order  to  come  within  the  purview 
of  the  policy  in  this  particular,  must  have  been  made  intentionally  and  wil- 

Marthinson  v.  North  British,  etc.,  Ins.  Co.,  64         4.  If  Objections  Obviated,  Further  Objections 

if   u37?'  ,  _     ,  .  Not  Admissible.  —  Western  Assur.  Co.  v.  Acker- 

II  the  insurer  defends  a  suit  on  the  ground  man,  2  Pennv.  (Pa.)  144 

that  it  was  brought  within  sixty  days  after         5.  Objections  Seasonably  Made  Must  Be  Obvi- 

proofs  furnished,  it  thereby  waives  defects  in  ated.  —  Sheehan  v.  Southern  Ins  Co    ^  Mo 

the  proofs.    Heidenreich  v.  y£tna  Ins.  Co.,  26  App.  351. 

°riegwu7°"   „     ,    .  .  6.  Where  Proofs  Sent  After  Forfeiture  Complete. 

1.  Where  Proofs  Are  Accompanied  with  In-  —Knickerbocker  Ins.  Co  *  Gould  80  111 
quiriesastoNeedof  Further  Proofs. -Eliot  Five  388;  Insurance  Co.  of  North  America  v.  Brim' 
Cents  Sav  Bank  v.  Commercial  Union  Assur.  in  Ind.  281;  Guernsey  v.  American  Ins.  Co  ' 
Co.,  142  Mass.  142; ,  Puney  v.  Glens  Falls  Ins.  17  Minn.  104;  Cohn  v.  Orient  Ins.  Co.,  1  Mo. 
Co_,  61  Barb  (N  Y.)  335;  Moyer  v.  Sun  Ins.  App.  Rep.  511 ;  Brink  v.  Hanover  F.  Ins.  Co., 
Office,  176  Pa.  St.  579;  Gerard  F.  &  M.  70  N.  Y.  593;  Blossom  v.  Lycoming  F.  Ins. 
Ins.  Co.  v.  Frymier,  (Tex  Civ.  App.  1895)  32  Co.,  64  N.  Y.  162;  Bell  v.  Lycoming  F.  Ins. 
b.  W  Rep.  55.  But  see  Spnng  Garden  Mut.  Co.,  19  Hun  (N.  Y.)  238;  Donahue  v.  Windsor 
Ins.  Co.  v.  Evans,  9  Md.  1,  66  Am.  Dec.  308.  County  Mut.  F.  Ins.  Co.,  56  Vt.  374.    But  see 

2.  Reasonable  Time  Allowed  to  Supply  Defects,  Brink  v.  Hanover  F.  Ins.  Co.,  80  N.  Y.  108 
etc.  -  Miller  v    Hartford  F.  Ins.  Co.,  70  Iowa         7.  Rheims  v.  Standard  F.  Ins.  Co.,  39  VV. 
704;  McCarvel  v.  Phenix  Ins.  Co.,  64  Minn.  Va.  672. 

I93.-  ,  _  8.  Fraud  or  False  Swearing.  —  Claflin  v.  Com- 

And  if  the  insurer  mixes  up  in  its  demands  monwealth  Ins.  Co.,  no  U.  S.  81  •   Geib  v 

things  which  are  unconditionally  required  of  International  Ins.  Co.,  1  Dill.  (U.  S.)  443- 

the  insured  in  the  proofs  and  other  things  Huchberger  v.  Merchants'  F.  Ins.  Co.,  4  Biss.' 

whtch  are  only  required  to  be  furnished  on  de-  (U.  S.)  265;  Regnier  v.  Louisiana  State  M.  & 

mand,  a  reasonable  time  must  be  allowed,  and  F.  Ins.  Co.,  12  La.  336;  Dolloff  v.  Phoenix  Ins. 

the  time  limited  by  the  policy  is  waived.    Mc-  Co..  82  Me.  266,  17  Am.  St.  Rep.  482;  Linscott 

Carvel  v.  Phemx  Ins.  Co.,  64  Minn.  193.  v.  Orient  Ins.  Co.,  88  Me.  497;  Hanover  F. 

.  3-.Insurer  3  Objections  Not  Permitting  of  Answer  Ins.  Co.  v.  Mannasson,  29  Mich.  316-  Home 

In  Time  Limited.  —  Hicks  v.  Empire  Ins.  Co.,  6  Ins.  Co.  v.  Winn,  42  Neb.  331;  Sleeper  v.  New 

Mo.  App.  254.    But  in  this  case  the  insurer  Hampshire  F.  Ins.  Co.,  56  N.  H.  401-  Moore 

agreed  to  receive  the  proofs  when  corrected,  v.  Virginia  F.  &  M.  Ins.  Co.,  28  Gratt.  (Va.) 

knowing  that  corrections  could  not  be  made  508,  26  Am.  Rep.  373;    F.  Dohmen  Co.  v. 

within  the  time  fixed  by  the  policy.  Niagara  F.  Ins.  Co.,  96  Wis.  38. 
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fullv  1  Hence  an  innocent  mistake,  made  in  good  faith,  such  as  including 
articles  not  the  property  of  the  insured  under  a  misapprehension  of  the  facts, 
omission  to  mention  an  incumbrance  by  reason  of  a  mistaken  belief  that  it  was 
not  a  lien  3  an  overvaluation  due  to  mistake  or  error  of  judgment  without 
fraudulent'  intent,*  or  any  other  bona  fide  accidental  omission  5  or  innocent 
misstatement  not  intended  to  defraud  the  insurer  6  will  not  cause  a  forfeiture 


1.  Falsehood  Intentional  and  "Wilful  —  United 

SfaKs  _  Huchberger  v.  Merchants'  F.  Ins. 
Co  4  Biss.  (U.  S.)  265;  Huchberger  v.  Home 
F  Ins.  Co.,  5  Biss.  (U.  S.)  106;  Oshkosh  Pack- 
ing, etc.,  Co.  v.  Mercantile  Ins.  Co.,  31  Fed. 
Rep.  200. 

California.  —  Clark  v.  Phoenix  Ins.  Co.,  36 
Cal.  168. 

Indiana.  —  Franklin  Ins.  Co.  v.  Culver,  6 

Ind.    137.  en  T 

jgwam  —  Stone  v.  Hawkeyelns.  Co.,  68  Iowa 
737,  56  Am.  Rep.  870;  Runklez/.  Hartford  Ins. 
Co.,  99  Iowa 414. 

Louisiana.  —  Balestracci  v.  Firemen  s  Ins. 
Co.,  34  La.  Ann.  844;  Daul  v.  Firemen's  Ins. 
Co.\  35  La.  Ann.  98. 

Maine.  —  Atherton  v.  British  America  Assur. 
Co.,  91  Me.  289. 

Maryland.  —  Planters'  Mut.  Ins.  Co.  v. 
Deford,  38  Md.  382. 

Massachusetts.  —  Little  v.  Phoenix  Ins.  Co., 
123  Mass.  380,  25  Am.  Rep.  96. 

Michigan.  —  Tiefenthal  v.  Citizens'  Mut.  F. 
Ins.  Co.,  53  Mich.  306. 

Nevada.  —  Gerhauser  v.  North  British,  etc., 

Ins.  Co.,  7  Nev-  J74-  ,  _ 

New  Jersey.  —  Jones  v.  Mechanics'  F.  Ins. 
Co.,  36  N.  J.  L.  29,  13  Am.  Rep.  405;  Carson 
v.  Jersey  City  Ins.  Co.,  43  N.  J.  L.  300. 

New  York.  —  Titus  v.  Glens  Falls  Ins.  Co., 
81  N.  Y.  410;  Schuster  v.  Dutchess  County 
Ins.  Co.,  102  N.  Y.  260;  Gibbs  v.  Continental 
Ins.  Co.,  13  Hun  (N.  Y.)  611;  Moadinger  v. 
Mechanics'  F.  Ins.  Co.,  2  Hall  (N.  Y.)  490; 
Hickman  v.  Long  Island  Ins.  Co.,  1  Edm.  Sel. 
Cas.  (N.  Y.)  374-  „ 

Pennsylvania.  —  Franklin  F.  Ins.  Co.  v.  Up- 
dergaff,  43  Pa.  St.  350. 

Tennessee.  —  Phoenix  Ins.  Co.  v.  Munday,  5 
Coldw.  (Tenn.)  547. 

Texas.  —  Phcenix  Ins.  Co.  v.  Swann,  (Tex. 
•Civ.  App.  1897)  41  S.  W.  Rep.  519. 

Wisconsin.  —  Stache  v.  St.  Paul  F.  &  M.  Ins. 
•Co.,  49  Wis.  89,  35  Am.  Rep.  772;  Parker  v. 
Amazon  Ins.  Co.,  34  Wis.  363. 

And  it  has  been  said  that  the  evidence  to 
■such  effect  should  be  of  a  "  satisfying  charac- 
ter." Behrens  v.  Germania  F.  Ins.  Co.,  64 
Iowa  19.  But  see  Hoffman  v.  Western  M.  & 
F.  Ins.  Co.,  1  La.  Ann.  216. 

Intent.  —  The  foregoing  authorities  for  the 
most  part  require  also  that  the  statement  be 
fraudulent  with  intent  to  deceive  or  defraud 
the  insurer.  This  is  held  likewise  in  Mack  v. 
Lancashire  Ins.  Co.,  2  McCrary  (U.  S.)  211; 
Home  Ins.  Co.  v.  Mendenhall,  164  111.  458,  64 
111.  App.  30;  Huston  v.  State  Ins.  Co.,  100 
Iowa  402;  Baillie  v.  Western  Assur.  Co.,  49 
La.  Ann.  658;  Atherton  v.  British  American 
Assur.  Co.,  91  Me.  289;  Marion  v.  Great  Re- 
public Ins.  Co.,  35  Mo.  148;  Springfield  F.  & 
M.  Ins.  Co.  v.  Winn,  27  Neb.  649;  Rohrbach 
v.  .(Etna  Ins.  Co.,  62  N.  Y.  613. 

On  the  other  hand,  it  is  held  in  some  juris- 
dictions  that    if  the   statement  is  untrue, 


whether  there  was  intent  to  defraud  is  imma- 
terial. Claflin  v.  Commonwealth  Ins.  Co.,  no 
U.  S.  94;  Knop  v.  National  F.  Ins.  Co.,  107 
Mich.  323;  _Mullin  v.  Vermont  Mut.  F.  Ins. 
Co.,  58  Vt.  113;  Moore  v.  Virginia  F.  &  M. 
Ins.  Co.,  28  Gratt.  (Va.)  508,  26  Am.  Rep.  373- 
But  see  Insurance  Companies  v.  Weides,  14 
Wall.  (U.  S.)  375-  .       „  . 

Where  the  condition  is  against  fraud  by 
false  swearing,"  a  statement,  in  order  to  work 
a  forfeiture,  must  not  only  be  false,  but  must 
be  made  with  fraudulent  purpose.  Carey  v. 
Home  Ins.  Co.,  97  Iowa  619. 

2.  Innocent  Mistakes.  —  Tubbs  v.  Dwelhng- 
House  Ins.  Co.,  84  Mich.  646.  But  see  Knop 
v.  National  F.  Ins.  Co.,  107  Mich.  323. 

Honestly  including  property  not  insured  will 
not  work  a  forfeiture.  Boyd  v.  Royal  Ins. 
Co.,  in  N.  Car.  372;  Rafel  v.  Nashville  Co.,  7 
La.  Ann.  244. 

3.  Thierolf  v.  Universal  F.  Ins.  Co.,  no  Pa. 

St.  37. 

4.  Overvaluation  Due  to  Mistakes.  —  Putnam 
v.  Commonwealth  Ins.  Co.,  18  Blatchf.  (U.  S.) 
368;  Oshkosh  Packing,  etc.,  Co.  v.  Mercantile 
Ins.  Co.,  31  Fed.  Rep.  200;  Stone  v.  Hawkeye 
Ins.  Co.,  68  Iowa  737,  56  Am.  Rep.  870;  Erb 
v  German-American  Ins.  Co.,  98  Iowa  606; 
Towne  v.  Springfield  F.  &  M.  Ins.  Co.,  145 
Mass.  582;  Gerhauser  v.  North  British,  etc.. 
Ins  Co  ,  6  Nev.  15;  Hickman  v.  Long  Island 
Ins.  Co.,  1  Edm.  Sel.  Cas.  (N.  Y.)  374;  Jersey 
City  Ins.  Co.  v.  Nichol,  35  N.  J.  Eq.  291; 
Phoenix  Ins.  Co.  v.  Munday,  5  Coldw.  (Tenn.) 
547;  Phcenix  Ins.  Co.  v.  Shearman,  17  Tex. 
Civ'.  App.  456;  Mosley  v.  Vermont  Mut.  F. 
Ins.  Co.,  55  Vt.  142. 

The  proofs  need  not  be  stated  with 
"  arithmetical  accuracy."  Sibley  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  9  Biss.  (U.  S.)  31. 

But  a  careless  overvaluation  which  could 
not  have  been  made  honestly  with  proper  at- 
tention has  been  held  to  be  a  breach  of  this 
provision  of  a  policy,  Leach  v.  Republic  F. 
Ins.  Co.,  58  N.  H.  245;  or  at  least  evidence 
thereof,  Mullin  v.  Vermont  Mut.  F.  Ins.  Co., 
54  Vt.  223.  . 

An  overvaluation  in  the  expectation  that  a 
compromise  will  be  necessary  for  the  purpose 
of  obtaining  what  the  insured  believes  to  be 
his  actual  loss  is  fraudulent.  Home  Ins.  Co. 
v.  Winn,  42  Neb.  331;  Sleeper  v.  New  Hamp- 
shire F.  Ins.  Co.,  56  N.  H.  401. 

It  has  been  said  that  though  the  insured 
does  not  use  due  diligence  in  ascertaining  the 
amount  of  his  loss,  an  unintentionally  false 
statement  will  not  avoid  the  insurance. 
Phcenix  Ins.  Co.  v.  Swann,  (Tex.  Civ.  App. 
1897)  41  S.  W.  Rep.  519. 

5.  Omission  Accidental  and  Bona  Tide. — 
American  Cent.  Ins.  Co.  v.  Ware,  65  Ark.  336; 
Gough  v.  Davis,  24  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  245. 

6.  Inuocent  Misstatements.  —  Hanscom  v. 
Home  Ins.  Co.,  90  Me.  333;  Boyd  v.  Royal 
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under  these  provisions  of  the  policy.1  Moreover,  the  false  statements  must 
be  material,*  and  required  or  with  reference  to  something  required  by  the 
policy,3  and  prejudicial  to  the  insurer.4  Hence  where  the  amount  of  the  loss  is 
so  considerably  in  excess  of  the  insurance  that  an  exaggeration  of  the  amount 
or  of  the  value  could  not  operate  to  defraud  or  to  injure  the  insurer  and  there 
could  be  no  motive  for  fraudulent  exaggeration,  an  overvaluation  is  held  not 
to  be  cause  for  forfeiture,5  especially  in  case  of  a  total  loss  under  a  valued 
policy.6    A  discrepancy,  even  of  very  considerable  proportions,  between  the 


Ins.  Co.,  ill  N.  Car.  372.  Compare  Gettelman 
v.  Commercial  Union  Assur.  Co.,  97  Wis.  237. 

Hence  erroneous  starements  in  proofs  pre- 
pared by  the  insurer  or  its  agents  or  under  its 
direction  and  at  its  instance  are  not  within  the 
purview  of  the  policy.  West  Coast  Lumber 
Co.  v.  State  Invest.,  etc.,  Co.,  98  Cal.  502;  Star 
Union  Lumber  Co.  v.  Finney,  35  Neb.  214. 
But  it  is  otherwise  where  the  facts  were  not 
made  known  to  the  agent  of  the  insurer. 
Hanover  F.  Ins.  Co.  v.  Mannasson,  29  Mich. 
316. 

The  statement  must  not  only  be  untrue, 
but  the  insured  must  be  without  reasonable 
grounds  for  believing  it  true.  Linscott  v. 
Orient  Ins.  Co.,  88  Me.  497.  But  see  the  last 
note  but  two  supra. 

1.  But  see  supra,  note  r,  p.  343. 

2.  Materiality.  —  Feibelman  v.  Manchester 
F.  Assur.  Co.,  108  Ala.  180;  Planters'  Mut. 
Ins.  Co.  v.  Deford,  38  Md.  382;  Little  v. 
Phoenix  Ins.  Co.,  123  Mass.  380,  25  Am.  Rep. 
96;  Marion  v.  Great  Republic  Ins.  Co.,  35  Mo. 
148;  Gerhauser  v.  North  British,  etc.,  Ins.  Co., 
7  Nev.  174;  Jones  v.  Mechanics  F.  Ins.  Co., 
36  N.  J.  L.  29,  13  Am.  Rep.  405;  Titus  v. 
Glens  Falls  Ins.  Co.,  81  N.  Y.  410;  Parker  v. 
Amazon  Ins.  Co.,  34  Wis.  363. 

The  person  of  whom  property  was  pur- 
chased, the  price  paid,  and  the  manner  of  pay- 
ment are  material  matters.  Claflin  v.  Com- 
monwealth Ins.  Co.,  no  U.  S.  81. 

Claiming  Total  Amount  from  Each  of  Several  In- 
surers. —  Where  it  is  doubtful  which  of  several 
insurers  is  liable,  it  is  neither  fraud  nor  at- 
tempted fraud  to  claim  the  whole  amount  of 
the  loss  from  each,  if  done  without  fraudulent 
intent.  Bennett  v.  Council  Bluffs  Ins.  Co.,  70 
Iowa  600. 

Claiming  Whole  Amount  after  Partial  Assign- 
ment.—Nor  is  it  fraud  tD  fill' in  the  blank 
statement  in  the  proofsof  "  amount  claimed  " 
with  the  whole  sum  where  a  portion  has  been 
assigned  after  loss,  as  the  statement  does  not 
necessarily  imply  that  the  amount  is  claimed 
by  the  insured.  Lamb  v.  Council  Bluffs  Ins. 
Co.,  70  Iowa  238. 

Oral  Contract  —  Paying  Premium  after  Loss 
Without  Disclosing  Loss.  —  Nor,  in  case  of  an 
oral  contract  for  insurance,  to  pay  the  pre- 
mium after  loss  without  disclosing  that  there 
has  been  a  loss.  Firemen's  Ins.  Co.  v.  Kuess- 
ner,  164  111.  275. 

Incorrect  Statement  Where  Facts  Known  to  In- 
surer. —  If  the  facts  are  known  to  the  agent  of 
the  insurer,  an  incorrect  statement,  particu- 
larly where  it  amounts  to  a  legal  conclusion, 
no  deception  being  intended,  is  not  a  violation 
of  the  condition.  Rohrbach  v.  yEtna  Ins.  Co., 
62  N.  Y.  613.  So  also  where  the  insured  used 
a  building  in  part  for  a  dwelling  and  in  part 
for  a  grocery,  a  statement  in  the  proofs  that  it 
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was  used  for  a  dwelling  and  for  no  other  pur- 
pose was  held  no  breach  of  the  condition  where 
the  facts  were  known  to  the  agent  and  the  sec- 
retary of  the  insurer.  But  in  that  case  the 
proofs  followed  the  language  of  the  policy. 
Maher  v.  Hibernia  Ins.  Co.,  67  N.  Y.  283! 
Contra  as  to  the  effect  of  knowledge  on  the  part 
of  the  agent  of  the  insurer,  Hansen  v.  Ameri- 
can Ins.  Co.,  57  Iowa  741.  See  Young  v.  Hart- 
ford F.  Ins.  Co.,  45  Iowa  377,  24  Am.  Rep.  784. 

3.  Must  Refer  to  Something  Kequired  by  Policy. 
—  Walker  v.  Metropolitan  Ins.  Co.,  56  Me.  371. 

False  statements  as  to  the  terms  of  a  settle- 
ment made  with  other  insurers  have  been  held 
material.    Weide  v.  Germania  Ins.  Co.,  1  Dill 
(U.  S.)44i- 

But  it  has  also  been  held  that  a  false  state- 
ment that  another  insurer  had  paid  was  not 
material.    Mullin  v.  Vermont  Mut.  F  Ins 
Co.,  58  Vt.  113. 

An  unaccepted  assignment  after  loss  being 
of  no  effect,  omission  to  mention  it  is  imma- 
terial. Lamb  v.  Council  Bluffs  Ins.  Co.,  70 
Iowa  238. 

Damage  by  fire  includes  damage  by  water 
thrown  in  attempting  to  put  out  the  fire,  and 
a  statement  that  goods  were  injured  by  fire 
when  in  fact  the  damage  was  caused  by  water 
is  not  a  material  false  statement.  Kahn  v. 
Traders  Ins.  Co.,  4  Wyoming  419. 

A  slight  exaggeration  will  not  necessarily 
result  in  forfeiture.  Hamberg  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  68  Minn.  335. 

Omission  to  mention  a  lien  of  the  lessor  of 
a  building  for  rent  is  not  "  fraud  "  or  "  false 
swearing."    Dresser  v.  United  Firemen's  Ins 
Co.,  45  Hun  (N.  Y.)  298. 

4.  Prejudicial  to  Insurer.  —  Shaw  v.  Scottish 
Commercial  Ins.  Co.,  1  Fed.  Rep.  761;  Spring- 
field F.  &  M.  Ins.  Co.  v.  Winn,  27  Neb.  649; 
Home  Ins.  Co.  v.  Winn,  42  Neb.  331;  Com- 
mercial Bank  v.  Firemen's  Ins.  Co.,  87  Wis 
297. 

5.  Loss  Greatly  in  Excess  of  Insurance —  Over- 
valuation Not  Cause  of  Forfeiture.  —  Shaw  v. 
Scottish  Commercial  Ins.  Co.,  1  Fed.  Rep. 
761;  Hanscom  v.  Home  Ins.  Co.,  90  Me.  333; 
Springfield  F.  &  M.  Ins.  Co.  v.  Winn,  27  Neb! 
649;  Home  Ins.  Co.  v.  Winn,  42  Neb.  331; 
Phcenix  Ins.  Co.  v.  Shearman,  17  Tex.  Civ.' 
App.  456.  Contra,  the  statement  being  know- 
ingly false,  Capital  F.  Ins.  Co.  v.  Beverly.  14 
Ohio  Cir.  Ct.  Rep.  468,  8  Ohio  Cir.  Dec.  37. 

In  Dolloff  v.  Phcenix  Ins.  Co.,  82  Me.  266,  17 
Am.  St.  Rep.  482,  the  same  conclusion  was 
reached  where  the  condition  was  against 
"  fraud,  or  attempt  at  fraud,  or  false  swear- 
ing." But  this  case  was  discussed  and  dis- 
tinguished in  Hanscom  v.  Home  Ins.  Co.,  90- 
Me.  333. 

6.  Total  Loss  under  Valued  Policy.  —  Oshkosh 
Packing,  etc.,  Co.  v.  Mercantile  Ins.  Co.,  31 
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amount  stated  by  the  insured  in  the  proofs  of  loss  and  the  value  found  by  the 
jury  does  not  conclusively  establish  fraud  or  false  swearing,  but  it  remains  a, 
question  of  fact  whether  the  overvaluation  was  intentionally  fraudulent  or 
merely  an  error  of  judgment.1  A  very  large  discrepancy,  however,  is  some 
evidence  of  fraud.2  _  . 

(o)  By  Insured's  Agent.  —  Fraud  and  intentional  false  swearing  by  an  agent  ot 
the  insured  with  the  design  of  defrauding  the  insured,  do  not  avoid  the  insur- 
ance if  the  insured  was  ignorant  thereof,  had  no  part  therein,  and  acted  in. 
good  faith.3  .  . 

<r.  Waiver  —  (i)  Generally.  — Waiver  of  proofs  of  loss  is  a  waiver  otr 


5 


notice,*  but  waiver  of  notice  does  not  waive  proofs. 

(2)  What  Constitutes  —  Acts  Classified  —  General  Eule.  —  A  great  variety  of  acts- 
and  circumstances  have  been  held  to  constitute  waiver  of  the  terms  and  con- 
ditions of  policies  as  to  proofs  of  loss,  but  these  may  be  brought  together 
under  three  general  heads,  namely  :  First,  acts,  conduct,  or  statements  of  the 
insurer  or  those  representing  it  by  which  the  insured  is  induced  not  to  make 
proofs  or  to  believe  that  they  are  not  required  or  will  not  be  insisted  on;, 
second,  acts  or  conduct  of  the  insurer  or  its  representatives  recognizing  its 
liability  and  showing  an  intention  not  to  require  proofs  or  to  dispense  with 
them;  third,  acts  or  conduct  making  it  apparent  that  the  furnishing  of  proofs 
would  be  an  unnecessary  formality  and  nugatory.  The  examples  and  special 
instances  of  each  are  exceedingly  numerous,  but  it  may  be  laid  down  that  any 
acts  of  the  insurer  or  of  its  authorized  agents  coming  fairly  within  any  of  these 
heads  will  operate  as  a  waiver. 

Various  Illustrations.  —  Assurances  to  the  insured  that  the  loss  will  be  paid,  or 
that  it  is  about  to  be  adjusted,  or  that  adjusters  are  on  their  wayto  attend' 
to  it,  negotiations,  or  any  similar  statements  or  conduct  of  the  insurer  or 
its  authorized  agents  whereby  the  insured  is  led  to  believe  that  he  will  not 
be  required  to  make  proofs,  or  whereby  he  is  led  to  believe  that  they  will  not  be 
insisted  on,  or  to  delay  making  them,  will  be  held  waiver  of  proofs  or  of  defects. 

Fed.  Rep.  200;  Cayon  v.  Dwelling  House  Ins.  Ordinarily  it  is  not  conclusive,  but  is  merely 

Co.,  68  Wis.  510.  evidence.    Goldstein  v.  Franklin  Mut.  F.  Ins. 

Though  if  the  policy  so  provide,  the  whole  Co.,  170  Mass.  243. 

may  be  forfeited  by  reason  of  misstatement  as  But  where  the  proofs  fixed  the  loss  at  more 

to  personal  property  in  the  destroyed  building,  than  eleven  times  the  amount  found  by  the 

both  building  and  contents  being  insured  by  jury,  and  the  evidence  of  the  insured  showed 

the  policy.    Oshkosh    Packing,  etc.,  Co.  v.  it  to  be  less  than  one-half  the  amount  claimed, 

Mercantile  Ins.  Co.,  31  Fed.  Rep.  200.  it  was  held  that  fraud  and  false  swearing 

1.  Discrepancy  Between  Statement  of  Loss  and  thereby  appeared.  Furlong  v.  Agricultural 
Value  Not  Conclusive  of  Fraud.  —  Insurance  Com-  Ins.  Co.,  28  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
panies  v.  Weides,  14  Wall.  (U.  S.)  375;  Mack  444. 

v.  Lancashire  Ins.  Co.,  2  McCrary  (U.  S.)  211 ;  3.  Fraud  of  Insured's  Agent  to  Which  Insured 

Clark  v.  Phoenix  Ins.  Co.,  36  Cal.  168;  Rock-  Not  a    Party.  —  Metzger    v.    Manchester  F. 

ford  Ins.  Co.  v.  Nelson,  75  111.  548;  Commer-  Assur.  Co.,  102  Mich.  334.    In  this  case  the 

cial   Ins.    Co.  v.  Friedlander,   156  111.  595;  husband  of  the  insured,  acting  as  her  agent. 

Franklin  Ins.  Co.  v.  Culver,  6  Ind.  137;  Hoff-  was  guilty  of  fraud.    The  court  held  that  a 

man  v.  Western  M.  &  F.  Ins.  Co.,  1  La.  Ann.  provision  that  the  word  "  insured  "  should  m- 

216;  Beckz/.Germanialns.  Co.,23La.  Ann.  510;  elude  the  "legal  representative  of  the  in- 

Israel  v.  Teutonia  Ins.  Co.,  28  La.  Ann.  689;  sured  "  did  not  refer  to  an  agent,  but  to  one 

Moore  v.  Protection  Ins.  Co.,  29  Me.  97,  48  who  might  succeed  to  the  rights  of  the  insured 

Am.  Dec.  514;  Williams  v.  Phoenix  F.  Ins.  Co.,  on  death  or  by  transfer  of  the  policy. 

61  Me  67;  Schulter  v.  Merchants'  Mut.  Ins.  But  if  the  insured  adopts  and  swears  to  a 

Co.,  62  Mo.  236;  Gerhauser  v.  North  British,  false  statement  made  by  his  agent,  he  cannot 

etc.,  Ins.  Co.,  7  Nev.  174;  Wolf  v.  Goodhue  F.  recover.    Mullin  v.  Vermont  Mut.  F.  Ins.  Co., 

Ins.  Co.,  43  Barb.  (N.  Y.)  400;  Dolan  v.  ^Ftrla  58  Vt.  113-    In  ihis  case  the  husband  swore  to 

Ins.  Co.,  22  Hun  (N.  Y.)3g6;  Davis  v.  Guardian  a  fraudulent  claim  made  by  his  wife. 

Assur.  Co.,  87  Hun  (N.  Y.)  414;  Unger  v.  4.  Waiving  Proofs  Waives  Notice.  —  Hiberma 

People's  F.  Ins.  Co.,  4  Daly  (N.  Y.)  96;  Dogge  Ins.  Co.  v.  O'Connor,  29  Mich.  241. 

v.  Northwestern  Nat.  Ins.  Co.,  49  Wis.  501.  5.  Waiving  Notice  No  Waiver  of  Proof.  —  De- 

2.  Discrepancy  Evidence  of  Fraud.  —  Oshkosh  silver  v.  State  Mut.  Ins.  Co.,  38  Pa.  St.  130; 
Packing,  etc.,  Co.  v.  Mercantile  Ins.  Co.,  31  Central  City  Ins.  Co.  v.  Oates,  86  Ala.  558,  11 
Fed.  Rep.  200;  Sternfeld  v.  Park  F.  Ins  Co.,  Am.  St.  Rep.  67. 

50  Hun  (N.  Y.)  262. 
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th  erein  induced  thereby,  or  of  time  in  case  delay  only  is  induced.1  But,  at 
least  where  failure  to  furnish  proofs  in  the  time  limited  is  a  ground  of  forfeiture, 
acts  or  conduct  which  before  such  time  has  expired  would  amount  to  a  waiver- 
will  not,  as  a  rule,  have  that  effect  after  the  lapse  of  the  time  limited.2  If, 
however,  no  forfeiture  is  provided  for  in  case  proofs  are  not  furnished  in  the 
time  fixed,  the  time  may  be  waived,3  and  if  proofs  are  accepted  after  expira- 
tion of  the  time,  defects  therein  may  be  waived  as  in  other  cases.4  Recognition 
of  liability  by  the  insurer  before  the  proofs  are  furnished  or  after  defective 
proofs,  or  acts  inconsistent  with,  or  showing  the  absence  of,  an  intention  to  insist 


1.  Insurer's  Acts  Inducing  Failure  or  Delay  in 
Making  or  Perfecting  Proofs  —  Alabama.  —  Capi- 
tal City  Ins.  Co.  v.  Caldwell,  95  Ala.  77. 

Michigan.  —  Gristock  v.  Royal  Ins.  Co.,  84 
Mich.  161. 

Missouri.  —  McCollum  v.  Liverpool,  etc., 
Ins.  Co.,  67  Mo.  App.  66. 

Mew  York.  —  Sergent  v.  Liverpool,  etc.,  Ins. 
Co.,  155  N.  Y.  349,  reversing  85  Hun  (N.  Y.) 
31;  Smaldone  v.  Insurance  Co.  of  North 
America,  15  N.  Y.  App.  Div.  232;  Solomon  v. 
Metropolitan  Ins.  Co.,  42  N.  Y.  Super.  Ct.  22. 

Pennsylvania.  —  State  Ins.  Co.  v.  Todd,  83 
Pa.  St.  272;  McGonigle  v.  Susquehanna  Mut. 
F.  Ins.  Co.,  168  Pa.  St.  ri. 

South  Dakota.  —  Hitchcock  v.  State  Ins.  Co., 
10  S.  Dak.  271. 

Texas.  —  Merchants'  Ins.  Co.  v.  Reichman, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  831. 

Vermont.  —  Powers  v.  New  England  F.  Ins. 
Co.,  68  Vt.  390. 

Virginia.  —  Georgia  Home  Ins.  Co.  v.  Kin- 
nier,  28  Gratt.  (Va.)  88. 

West  Virginia.  —  Peninsular  Land  Transp., 
etc.,  Co.  v.  Franklin  Ins.  Co.,  35  W.  Va.  666. 

Evidence  of  Waiver  Eather  than  Waiver.  —  It 
has  been  said,  however,  that  such  facts  are 
evidence  of  waiver  rather  than  waiver,  but 
that  it  is  not  prejudicial  error  to  instruct  that 
they  are  waiver.  Dwelling  House  Ins.  Co.  v. 
Dowdall,  159  111.  179. 

Instances. —  Inducing  delay  or  neglect  to 
furnish  by  promise  to  renew  negotiations. 
Landrum  v.  American  Cent.  Ins.  Co.,  68  Mo. 
App.  339;  Craighton  v.  Agricultural  Ins.  Co., 
39  Hun  (N.  Y.)  319. 

Statement  of  Ihe  adjuster  or  general  agent 
that  no  notice  or  proof  need  be  furnished. 
Phenix  Ins.  Co.  v.  Pickel,  3  Ind.  App.  332; 
Bishop  v.  Agricultural  Ins.  Co.,  130  N.  Y.  488; 
Van  Allen  v.  Farmers'  Joint-Stock  Ins.  Co.,  10 
Hun  (N.  Y.)  397. 

Statement  of  the  insurer  or  of  the  adjuster  or 
agent  that  nothing  more  is  required.  Ide  v. 
Phoenix  Ins.  Co.,  2  Biss.  (U.  S.)  333;  Indiana 
Ins.  Co.  v.  Capehart,  108  Ind.  270;  Edgerly 
v.  Farmers'  Ins.  Co.,  48  Iowa  644;  Scott  v. 
Security  F.  Ins.  Co.,  98  Iowa  67;  Ruthven  v. 
American  F.  Ins.  Co.,  102  Iowa  550;  Brock 
v.  Des  Moines  Ins.  Co.,  106  Iowa  30;  Ameri- 
can Cent.  Ins.  Co.  v.  Heaverin,  (Ky.  1896)  35 
S.  W.  Rep.  922;  Priest  v.  Citizens'  Mut.  F. 
Ins.  Co.,  3  Allen  (Mass.)  602;  Gristock  v. 
Royal  Ins.  Co.,  87  Mich.  428;  Phoenix  Ins. 
Co.  v.  Taylor,  5  Minn.  492:  Snyder  v.  Dwell- 
ing-House Ins.  Co.,  59  N.  J.  L.  544;  Carey  v. 
Allemania  F.  Ins.  Co.,  171  Pa.  St.  204;  David- 
son v.  Guardian  Assur.  Co.,  176  Pa.  St.  525; 
Mix  v.  Royal  Ins.  Co.,  169  Pa.  St.  639;  Ger- 
man Ins.  Co.  v.  Norris,  11  Tex.  Civ.  App.  250. 


Negotiations  whereby  the  insured  is  lulled 
into  security.  Helvetia  Swiss  F.  Ins.  Co.  v. 
Edward  P.  Allis  Co.,  11  Colo.  App.  264; 
Mitchell  v.  Orient  Ins.  Co.,  40  111.  App.  txt] 
Kenton  Ins.  Co.  v.  Wigginton,  89  Ky.  330; 
Fulton  v.  Phoenix  Ins.  Co.,  51  Mo.  App.  460. 

Promise  to  pay  the  loss.  Ide  v.  Phoenix 
Ins.  Co.,  2  Biss.  (U.  S.)  333. 

Statement  of  an  authorized  agent  after  ex- 
amination that  there  is  a  total  loss  and  that  he 
will  send  a  check  lor  the  amount.  Hartford 
F.  Ins.  Co.  v.  Keating,  86  Md.  130. 

Payment  of  part  of  the  loss.  Westlake  v. 
St.  Lawrence  Countv  Mut.  Ins.  Co.,  14  Barb. 
(N.  Y.)  206. 

Promise  to  pay  on  a  contingency.  Solomon 
v.  Metropolitan  Ins.  Co.,  42  N.  Y.  Super.  Ct. 
22.  Or  to  pay  what  the  insurer  considers  the 
amount  of  the  loss.  Murphy  v.  North  British, 
etc.,  Ins.  Co.,  70  Mo.  App.  78.  Or  to  pay  the 
amount  of  an  appraisement  when  made.  Snow- 
den  v.  Kittanning  Ins.  Co.,  122  Pa.  St.  502.  Or 
a  promise  of  an  adjuster  after  investigation  to 
pay  the  loss.  Smith  v.  Home  Ins.  Co.,  47  Hun 
(N.  Y.)  30.  Or  leading  the  insured  to  believe 
after  investigation  that  an  agreement  has  been 
reached  in  ail  respects  except  as  to  the  amount 
of  the  loss.  Hitchcock  v.  State  Ins.  Co.,  10  S. 
Dak.  271. 

Offers  of  compromise.  Gould  v.  Dwelling- 
House  Ins.  Co.,  134  Pa.  St.  570,  19  Am.  St. 
Rep.  717;  Van  Deusen  v.  Charter  Oak  F.  &  M. 
Ins.  Co.,  1  Robt.  (N.  Y.)  55.  Unless  made  after 
forfeiture  of  insurance  for  not  furnishing 
proofs  in  the  time  limited.  Leigh  v.  Springfield 
F.  &  M.  Ins.  Co.,  37  Mo.  App.  542.  Or  unless 
rejected,  though  in  such  case  time  is  waived. 
Warner  v.  Insurance  Co.  of  North  America,  I 
Walk.  (Pa.)  315. 

Taking  a  sworn  statement  of  the  insured, 
American  Cent.  Ins.  Co.  v.  Sweetser,  116  Ind. 
370;  Cushing  v.  Williamsburg  City  F.  Ins. 
Co.,4Wash.  538.  Or  taking  a  statement  which, 
though  defective,  is  called  proofs  of  loss, 
Wright  v.  Fire  Ins.  Co.,  12  Mont.  474. 

Sending  an  adjuster  waives  notice.  Home 
Ins.,  etc.,  Co.  v.  Myer,  93  111.  271;  Germania 
F.  Ins.  Co.  v.  Stewart,  13  Ind.  App.  627:  Har- 
ris v.  Phenix  Ins.  Co.,  85  Iowa  238. 

2.  Insurer's  Acts  After  Forfeiture  Has  Become 
Fixed.  —  Smith  v.  Haverhill  Mut.  F.  Ins.  Co., 
1  Allen  (Mass.)  297,  79  Am.  Dec.  733;  Albers 
v.  Phoenix  Ins.  Co.,  68  Mo.  App.  543;  Enxe- 
bretson  v.  Hekla  F.  Ins.  Co.,  58  Wis.  301.  But 
see  United  Firemen's  Ins.  Co.  v.  Kukral,  7  Ohio 
Cir.  Ct.  Rep.  356,  4  Ohio  Cir.  Dec.  633. 

3.  Burlington  Ins.  Co.  v.  Toby,  10  Tex.  Civ. 
App.  425. 

4.  Commercial  Union  Assur.  Co.  v.  Hock- 
ing, 115  Pa.  St.  407,  2  Am.  St.  Rep.  562. 

346  Volume  XIII. 


loss  and  Adjustment. 


FIRE  INSURANCE. 


Notices  and  Proofs  of  Loss. 


on  the  requirement  that  proofs  be  made,  or  proceeding  as  if  they  had  been  made 
or  so  as  to  preclude  the  insured  from  making  them,  will  have  the  effect  of  waiv- 
ing the  requirements  of  the  policy.1  Finally,  acts  or  statements  of  the  insurer 
or  its  authorized  agents  from  which  it  is  apparent  that  to  make  and  serve  the 
proofs  required  by  the  policy  would  be  unnecessary  and  nugatory,  such  as 
refusal  to  receive  proofs,2  statements  of  an  agent  that  the  insurer  is  bankrupt 
and  that  making  proofs  would  be  useless  and  a  waste  of  time,3  or  a  denial  of 
liability  by  the  insurer  or  refusal  to  pay  the  loss  on  the  ground  that  there  was 
no  insurance  or  that  it  was  forfeited  or  was  not  in  force  at  the  time  of  the 
loss,4  are  in  practice  perhaps  the  most  common  instances  of  waiver,  not  only 
of  defects  or  of  time,  but  of  any  proofs  whatever.    For  the  same  reason,  if  the 


1.  Recognition  of  Liability,  etc. —  Home  Ins. 
Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S.  527; 
Helvetia  Swiss  F.  Ins.  Co.  v.  Edward  P.  Allis 
Co.,  11  Colo.  App.  264;  Fink  v.  Lancashire 
Ins.  Co.,  66  Mo.  App.  513;  Home  F.  Ins.  Co. 
v.  Kennedy,  47  Neb.  138;  Pennsylvania  F. 
Ins.  Co.  v.  Dougherty,  102  Pa.  St.  563;  Thie- 
rolf  v.  Universal  F.  Ins.  Co.,  no  Pa.  St.  37; 
Oshkosh  Gas  Light  Co.  v.  Germania  F.  Ins. 
Co.,  71  Wis.  454,  5  Am.  St.  Rep.  233. 

Instances.  —  Under  this  head,  the  following 
instances  may  be  mentioned:  Acts  inconsist- 
ent with  intention  to  insist  on  the  condition. 
Rokes  v.  Amazon  Ins.  Co.,  51  Md.  512,  34 
Am.  Rep.  323. 

Taking  possession  of  the  property  to  the  ex- 
clusion of  the  insured.  Hobson  v.  Queen  Ins. 
Co.,  2  Ohio  N.  P.  296,  2  Ohio  Dec.  475.  Or  of 
the  books,  papers,  and  invoices  of  the  insured. 
Caledonian  Ins.  Co.  v.  Traub,  80  Md.  214; 
Security  Ins.  Co.  v.  Fay,  22  Mich.  467,  7  Am. 
Rep.  670;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Gott- 
helf,  35  Neb.  351.  Or  of  the  policy.  Norwich 
Union  F.  Ins.  Soc.  v.  Girton,  124  Ind.  217. 

Examination  of  the  insured  under  oath  as 
provided  in  the  policy.  Indiana  Ins.  Co.  v. 
Capehart,  108  Ind.  270;  Titus  v.  Glens  Falls 
Ins.  Co.,  81  N.  X.  410;  Enos  v.  St.  Paul  F.  & 
M.  Ins.  Co.,  4  S.  Dak.  639;  Cushing  v.  Wil- 
liamsburg City  F.  Ins.  Co.,  4  Wash.  538; 
Northwestern  Mut.  L.  Ins.  Co.  v.  Germania  F. 
Ins.  Co.,  40  Wis.  446;  Badger  v.  Glens  Falls 
Ins.  Co.,  49  Wis.  389;  Badger  v.  Phoenix  Ins. 
Co.,  49  Wis.  396.  Especially  if  coupled  with  a 
■statement  that  nothing  more  is  required. 
O'Brien  v.  Ohio  Ins.  Co.,  52  Mich.  131;  Zielke 
■v.  London  Assur.  Corp.,  64  Wis.  442.  Or  such 
examination  will  at  least  be  held  evidence  of 
waiver.  Hanover  F.  Ins.  Co.  v.  Gustin,  40 
Neb.  828.  Bui  such  examination  will  not 
operate  as  a  waiver  if  at  the  same  time  it  is 
said  that  proofs  will  be  required.  Insurance 
Co.  of  North  America  v.  Bainbridge,  7  Ins.  L. 
J.  772.  See  Home  Ins.  Co.  v.  Davis,  98  Pa. 
St.  280;  Gauche  v.  London,  etc.,  Ins.  Co..  10 
Fed.  Rep.  347. 

Arbitration  or  appraisement  according  to  the 
terms  of  the  policy  or  by  subsequent  agree- 
ment. Carroll  v.  Girard  F.  Ins.  Co.,  72  Cal. 
•297;  Southern  Mut.  Ins.  Co.  v.  Turnley,  100 
Ga.  296;  Jacobs  v.  St.  Paul  F.  &  M.  Ins.  Co., 
86  Iowa  145;  Walker  v.  German  Ins.  Co.,  51 
Kan.  725;  Caledonian  Ins.  Co.  v.  Cooke,  (Ky. 
1897)  41  S.  W.  Rep.  279;  St.  Paul  F.  &  M.  Ins. 
Co.  ».  Gotthelf,  35  Neb.  351;  Bishop  v.  Agri- 
cultural Ins.  Co.,  130  N.  Y.  488;  Solomon  v. 
Metropolitan  Ins.  Co.,  42  N.  Y.  Super.  Ct.  22; 
McGonigle  v.  Susquehanna  Mut.  F.  Ins.  Co., 


168  Pa.  St.  11;  Bammessel  v.  Brewers'  F.  Ins. 
Co.,  43  Wis.  463.  See  also  Caledonian  Ins. 
Co.  v.  Traub,  80  Md.  214;  Home  F.  Ins.  Co. 
v.  Kennedy,  47  Neb.  138;  Allemania  F.  Ins. 
Co.  v.  Pitt  Exposition  Soc,  (Pa.  1887)  11  Atl. 
Rep.  572.  Contra,  Gauche  v.  London,  etc., 
Ins.  Co.,  10  Fed.  Rep.  347. 

The  same  effect  is  given  to  a  demand  for 
appraisement  or  arbitration.  Home  F.  Ins. 
Co.  v.  Bean,  42  Neb.  537,47  Am.  St.  Rep.  711. 
Contra,  Porter  v.  German  Ins.  Co.,  1  Mo.  App. 
Rep.  147.  In  the  latter  case  the  ground  of  the 
decision  is  that  only  such  acts  or  conduct  as 
would  tend  to  mislead  the  insured  amount,  ta 
waiver,  overlooking  the  effect  of  recognition  of 
liability  as  dispensing  with  conditions  prece- 
dent to  liability. 

Arbitration  or  appraisement  is  a  waiver  of 
proofs  even  where  the  arbitration  agreement, 
provides  that  they  shall  not  be  waived.  Carroll 
v.  Girard  F.  Ins.  Co.,  72  Cal.  297;  Gale  v. 
State  Ins.  Co.,  33  Mo.  App.  664.  Contra, 
Briggs  v.  Fireman's  Fund  Ins.  Co.,  65  Mich. 
52;  Gilligan  v.  Commercial  F.  Ins.  Co.,  20 
Hun  (N.  Y.)  93.  It  is  otherwise,  however, 
when  arbitration  is  required  as  a  concomitant 
of  the  proofs,  since  here,  both  being  conditions 
precedent,  there  is  no  recognition  of  liability  so 
as  to  dispense  with  such  conditions  in  enforc- 
ing one  of  them.  Hanna  v.  American  Cent. 
Ins.  Co.,  36  Mo.  App.  538. 

Demanding  more  than  is  required,  or  mak- 
ing unnecessary  or  impossible  requirements. 
Sagers  v.  Hawkeye  Ins  Co.,  94  Iowa  519; 
McCarvel  v.  Phenix  Ins.  Co.,  64  Minn.  193; 
McManus  v.  Western  Assur.  Co.,  22  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  269;  Phoenix  Ins. 
Co.  v.  Center,  10  Tex.  Civ.  App.  535. 

2.  Acts  Showing  that  Furnishing  Proofs  Would 
Be  Nugatory.  —  Young  v.  Ohio  Farmers'  Ins. 
Co.,  92  Mich.  68.  Or  refusal  to  let  the  insured 
sign  the  proofs.  O'Brien  v.  Ohio  Ins.  Co.,  52 
Mich.  131. 

3.  Pennell  v.  Lamar  Ins.  Co.,  73  111.  303. 

4.  The  decisions  on  this  point  are  legion. 
Denial  of  Liability  —  United  States.  —  Tayloe 

v.  Merchants'  F.  Ins.  Co.,  9  How.  (U.  S.)  390; 
German  Ins.  Co.  v.  Frederick,  19  U.  S.  App. 
24;  Field  v.  Insurance  Co.  of  North  America. 
6  Biss.  (U.  S.)  121;  Bennett  v.  Maryland  F. 
Ins.  Co.,  14  Blatchf.  (U.  S.)  422;  Rumsey  v. 
Phoenix  Ins.  Co.,  17  Blatchf.  (U.  S.)  527; 
Millers.  Alliance  Ins.  Co.,  19  Blatchf.  (U.  S.) 
308;  Ball,  etc.,  Wagon  Co.  v.  Aurora  F.  &  M. 
Ins.  Co.,  20  Fed.  Rep.  232;  Fisher  v.  Crescent 
Ins.  Co.,  33  Fed.  Rep.  544. 

Alabama. —  Commercial  F.  Ins.  Co.  v.  Allen, 
80  Ala.  571. 
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insurer  defends  or  refuses  to  pay  the  loss  on  the  ground  that  the  policy  was- 
procured  by  fraud,  was  not  issued,  was  forfeited,  was  not  in  force,  or  on  like 
grounds  which  would  make  the  furnishing  of  proofs  useless  and  nugatory,  it 


California.  —  Farnum  v.  Phoenix  Ins.  Co., 
83  Cal.  246,  17  Am.  St.  Rep.  233;  Gold  v.  Sun 
Ins.  Co.,  73  Cal.  216. 

Colorado.  —  California  Ins.  Co.  v.  Gracey,  15 
Colo.  70,  22  Am.  St.  Rep.  376. 

Connecticut.  —  Batchelor  v.  People's  F.  Ins. 
Co.,  40  Conn.  56. 

Georgia.  —  yEtna  Ins.  Co.  v.  Sparks,  62  Ga. 
187;  German  American  Ins.  Co.  v.  Davidson, 

67  Ga.  11;  Merchants',  etc.,  Ins.  Co.  v.  Vining, 

68  Ga.  197;  Liverpool,  etc.,  Ins.  Co.  v.  Elling- 
ton, 94  Ga.  785;  Phenix  Ins.' Co.  v.  Searles, 
100  Ga.  97. 

Illinois.  —  Lycoming  F.  Ins.  Co.  v.  Dun- 
more,  75  111.  14;  Williamsburg  City  F.  Ins. 
Co.  v.  Cary,  83  111.  453;  Grange  Mill  Co.  v. 
Western  Assur.  Co.,  118  111.  396;  Commercial 
Union  Assur.  Co.  v.  Scammon,  126  111.  355,  9 
Am.  St.  Rep.  607;  Continental  Ins.  Co.  v. 
Ruckman,  127  111.  364,  11  Am.  Rep.  121;  Ger- 
man F.  Ins.  Co.  v.  Gueck,  130  111.  345;  Lum- 
bermen's Mut.  Ins.  Co.  v.  Bell,  166  111.  400; 
Waggonick  v.  Westchester  F.  Ins.  Co.,  34  111. 
App.  629;  American  Cent.  Ins.  Co.  v.  Hill,  60 
111.  App.  163;  Millers'  Nat.  Ins.  Co.  v.  Jackson 
County  Milling,  etc.,  Co.,  60  111.  App.  224. 

Indiana.  —  Commercial  Union  Assur.  Co.  v. 
State,  113  Ind.  331;  Phenix  Ins.  Co.  v.  Rogers, 
11  Ind.  App.  72;  Continental  Ins.  Co.  v.  Chew, 
11  Ind.  App.  330;  German  Mut.  Ins.  Co.  v. 
Niewedde,  11  Ind.  App.  624;  Western  Assur. 
Co.  v.  McCarty,  18  Ind.  App.  449;  Home  Ins. 
Co.  v.  Boyd,  19  Ind.  App.  173. 

Io-cva.  — Carson  v.  German  Ins.  Co.,  62  Iowa 
433- 

Kansas.  —  Phenix  Ins.  Co.  v.  Weeks,  45 
Kan.  751;  Dwelling-House  Ins.  Co.  v.  Osborn, 
1  Kan.  App.  197;  Milwaukee  Mechanics'  Ins. 
Co.  v.  Winfield,  6  Kan.  App.  527. 

Kentucky.  —  Phoenix  Ins.  Co.  v.  Spiers,  87 
Ky.  285. 

Louisiana.  — Daul  v.  Firemen's  Ins.  Co.,  35 
La.  Ann.  98. 

Maine. — Robinson  v.  Pennsylvania  F.  Ins. 
Co.,  90  Me.  385,  holding,  however,  that  denial 
of  liability  is  evidence  of  waiver,  not  of  itself 
a  waiver,  and  that  it  is  for  the  jury  to  say 
whether  there  was  an  intention  to  waive 
proofs.  But  it  would  seem  that  other  circum- 
stances than  intention  to  waive  proofs  may 
effect  the  same  result,  and  that,  whatever  the 
intention  of  the  insurer,  if  it  so  acts  as  to  make 
proofs  a  nugatory  formality,  or  if  its  acts  are 
such  as  to  show  that  it  has  no  intention  what- 
ever of  carrying  out  its  portion  of  the  contract, 
the  insured  ought  not  to  be  required  to  proceed 
with  the  acts  imposed  on  him. 

Maryland.  —  Franklin  F.  Ins.  Co.  v.  Coates, 
14  Md.  285;  Caledonian  Ins.  Co.  v.  Traub,  80 
Md.  214.  But  see  Edwards  v.  Baltimore  F. 
Ins.  Co.,  3  Gill  (Md.)  176. 

Massachusetts.  —  Clarke.  New  England  Mut. 
F.  Ins.  Co.,  6  Cush.  (Mass.)  342,  53  Am.  Dec. 
44  (held  to  waive  notice  and  defects  therein); 
Priest  v.  Citizens'  Mut.  F.  Ins.  Co.,  3  Allen 
(Mass.)  602;  Searle  v.  Dwelling  House  Ins. 
Co.,  152  Mass.  263. 

Michigan.  —  O'Brien  v.  Ohio  Ins.  Co.,  52 
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Mich.  131;  Coryeon  v.  Providence  Washington 
Ins.  Co.,  79  Mich.  187;  Gristock  v.  Royal  Ins. 
Co,  84  Mich.  161;  Lum  v.  U.S.  Fire  Ins.  Co., 
104  Mich.  397. 

Minnesota.  —  Phoenix  Ins.  Co.  v.  Taylor,  5 
Minn.  492. 

Mississippi.  —  Planters'  Ins.  Co.  v.  Comfort, 
50  Miss.  662;  Home  Ins.  Co.  v.  Gibson,  72 
Miss.  58. 

Missouri.  —  Weber  v.  American  Cent.  Ins. 
Co.,  35  Mo.  App.  521;  Mensing  v.  American 
Ins.  Co.,  36  Mo.  App.  602;  Maddox  v.  Ger- 
man Ins.  Co.,  39  Mo.  App.  198;  Anthony  v. 
German  American  Ins.  Co.,  48  Mo.  App.  65; 
Stephens  v.  German  Ins.  Co.,  I  Mo.  App.  Rep. 
347;  Probst  v.  Insurance  Co.  of  North  America, 
64  Mo.  App.  484,  2  Mo.  App.  Rep.  1016. 

Montana.  —  Savage  v.  Phoenix  Ins.  Co.,  12 
Mont.  458,  33  Am.  St.  Rep.  591. 

Nebraska.  —  Phenix  Ins.  Co.  v.  Bachelder, 
32  Neb.  490,  29  Am.  St.  Rep.  443;  St.  Paul  F. 
&  M.  Ins.  Co.  v.  Gotthelf,  35  Neb.  351  ;  Omaha 
F.  Ins.  Co.  v.  Dierks,  43  Neb.  473,  569;  Dwelling 
House  Ins.  Co.  v.  Brewster,  43  Neb.  528; 
Rochester  Loan,  etc.,  Co.  v.  Liberty  Ins.  Co., 
44  Neb.  537,  48  Am.  St.  Rep.  745;  German 
Ins  ,  etc.,  Inst.  r.  Kline,  44  Neb.  395;  Western 
Home  Ins.  Co.  v.  Richardson,  40  Neb.  I ;  Home 
F.  Ins.  Co.  v.  Hammang,  44  Neb.  566;  Home  F. 
Ins.  Co.  v.  Fallon,  45  Neb.  554;  ^tna  Ins.  Co. 
v.  Simmons,  49  NeD.  811 ;  Omaha  F.  Ins.  Co.. 
v.  Hildebrand,  54  Neb.  306. 

New  Jersey.  —  Schenck  v.  Mercer  County 
Mut.  F.  Ins.  Co.,  24  N.  J.  L.  447. 

New  York.  —  Karelsen  v.  Sun  Fire  Office, 
122  N.  Y.  545;  Hicks  v.  British  America 
Assur.  Co.,  13  N.  Y.  App.  Div.  444. 

Ohio.  —  People's  Ins.  Co.  v.  Straehle,  2  Cine. 
Super.  Ct.  Rep.  186. 

Oregon.  —  Hahn  v.  Guatdian  Assur.  Co.,  23 
Oregon  576,  37  Am.  St.  Rep.  709. 

Pennsylvania.  —  Crawford  County  Mut.  Ins. 
Co.  v.  Cochran,  88  Pa.  St.  230;  Farmers'  Mut. 
F.  Ins.  Co.  v.  Moyer,  97  Pa.  St.  441;  Lebanon 
Mut.  Ins.  Co.  v.  Erb.  112  Pa.  St.  149;  Consoli- 
dated Mfg.  Co.  v.  West  Chester  F.  Ins.  Co.,  13. 
Pa.  Co.  Ct.  Rep.  321;  Dennis  v.  Citizens'  Ins. 
Co.,  4  Pa.  Super.  Ct.  Rep.  225. 

South  Carolina.  —  Charleston  Ins  ,  etc.,  Co. 
v.  Neve,  2  McMull.  L.  (S.  Car.)  237. 

South  Dakota. — Angier  v.  Western  Assur. 
Co.,  10  S.  Dak.  82. 

Texas.  —  East  Texas  F.  Ins.  Co.  v.  Coffee, 
61  Tex.  287;  Sun  Mut.  Ins.  Co.  v.  Mattingly, 
77  Tex.  162;  Fast  Texas  F.  Ins.  Co.  v.  Brown, 
82  Tex.  631:  Hartford  F.  Ins.  Co.  v.  Jose y,  6- 
Tex.  Civ.  App.  290;  Hanover  F.  Ins.  Co  v. 
Shrader,  11  Tex.  Civ.  App.  255. 

Virginia. —  West  Rockingham  Mut.  F.  Ins. 
Co.  v.  Sheets,  26  Gratt.  (Va.)  854;  Portsmouth 
Ins.  Co.  v.  Reynolds,  32  Gratt.  (Va.)  613;  Vir- 
ginia F.  &  M.  Ins.  Co.  v.  Goode,  95  Va.  762. 

West  Virginia.  —  Sheppard  t.  Peabody  Ins. 
Co.,  21  W.  Va.  368;  Dehzv.  Providence  Wash- 
ington Ins.  Co.,  33  W.  Va.  526,  25  Am.  St. 
Rep.  908;  Gerling  v.  Agricultural  Ins.  Co.,  39 
W.  Va.  689. 

Wisconsin.  —  McBride  v.  Republic  F.  Ins. 
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becomes  immaterial  whether  the  terms  of  the  policy  in  respect  thereto  were 
complied  with.1  But  a  denial  of  liability  first  made  after  the  time  for  furnish- 
ing notice  or  proofs  has  expired,  at  least  if  failure  to  furnish  them  is  a  ground 
oHorfeiture  or  if  proofs  are  required  as  a  condition  precedent  to  suit,  is  not  a 
waiver,8  nor  is  it  a  waiver  when  coupled  with  an  objection  that  the  proofs  have 
not  been  furnished  within  the  required  time.3 

(3)  What  Does  Not  Constitute.  —  Acts  or  statements  which  otherwise  would 
be  a  waiver  of  proofs  of  loss  will  not  have  that  effect  if  proofs  are  demanded 
at  the  same  time. 4  Mere  investigation  of  the  loss  and  its  circumstances, 
though  it  may  be  a  circumstance  to  be  considered  "in  connection  with  others,5 

Firemen's  Ins.  Co.  v.  Crandall, 


Co.,  30  Wis.  562;  Parker  v.  Amazon  Ins.  Co., 
34  Wis.  364;  Harriman  v.  Queen  Ins.  Co.,  49 
Wis.  71;  King  v.  Hekla  F.  Ins.  Co.,  58  Wis. 
503;  Campbell  v.  American  F.  Ins.  Co.,  73 
Wis.  100;  Vankirk  v.  Citizens'  Ins.  Co.,  79  Wis. 
.627;  Faust  v.  American  F.  Ins.  Co..  91  Wis. 
158;  Gross  v.  Milwaukee  Mechanics'  Ins.  Co., 
92  Wis.  656;  Cooper  v.  State  Ins.  Co.,  96  Wis. 
362. 

What  Amounts  to  Denial  of  Liability.  —  The 
fact  that  the  insurer  has  been  informed  by  a 
credible  person  that  it  is  impossible  that  the 
insured  sustained  the  loss  claimed  does  not  so 
irresistibly  lead  to  the  conclusion  that  the  in- 
surer will  contest  the  loss  as  to  relieve  the  in- 
sured from  making  proofs.  People's  Bank  v. 
.Etna  Ins.  Co.,  74  Fed.  Rep.  507. 

But  any  statements  or  acts  which  in  effect 
are  a  denial  of  liability  will  constitute  a  waiver. 
McBride  v.  Republic  F.  Ins.  Co.,  30  Wis.  562. 
For  example,  an  offer  of  a  small  sum  as  a 
compromise  followed  by  abrupt  cessation  of 
investigation  or  negotiation  and  a  defense  that 
the  policy  was  procured  by  fraud.  .Etna  Ins. 
Co.  v.  Simmons,  49  Neb.  811. 

Denial  of  liability  for  a  part  only  of  the 
articles  for  which  a  loss  is  claimed  is  not  a 
waiver  of  proofs  of  loss.  Milwaukee  Mechan- 
ics' Ins.  Co.  v.  Winfield,  6  Kan.  App.  527. 
Nor  are  they  waived  by  objections  to  the 
amount  claimed,  or  refusal  to  pay  a  loss  "  in 
its  present  exaggerated  form."  Farmers'  F. 
Ins.  Co.  v.  Mispelhorn,  50  Md.  180.  Nor  by  a 
denial  made  to  third  persons  but  not  to  the 
insured.  See  Employer's  Liability  Assur. 
Corp.  v.  Rochelle,  13  Tex.  Civ.  App.  232. 

Denial  of  liability  by  an  agent,  Manhattan 
Ins.  Co.  v.  Stein,  5  Bush  (Ky.)  652;  O'Brien  v. 
Ohio  Ins.  Co.,  52  Mich.  131;  Flaherty  v.  Con- 
tinental Ins.  Co.,  20  N.  Y.  App.  Div.  275; 
Fisher  v.  Crescent  Ins.  Co.,  33  Fed.  Rep.  544; 
or  adjuster,  Home  Ins.  Co.  v.  Bethel,  142  111. 
537,  42  111.  App.  475;  Dwelling-House  Ins.  Co. 
v.  Osborn,  1  Kan.  App.  197;  McPike  v.  West- 
ern Assur.  Co.,  61  Miss.  37;  East  Texas  F. 
Ins.  Co.  v.  Brown,  82  Tex.  631;  Roberts  v. 
Northwestern  Nat.  Ins.  Co.,  90  Wis.  210,  if 
sufficient  to  make  it  reasonably  appear  that  to 
furnish  proofs  would  be  nugatory,  will  be  a 
waiver,  even  though  the  policy  provides  that 
none  of  its  terms  or  conditions  may  be  waived 
otherwise  than  in  writing.  Mix  v.  Royal  Ins. 
Co.,  169  Pa.  St.  639.  See  infra,  this  section, 
Who  May  Waive  Proofs. 

1.  Defense  that  Policy  Was  Procured  by  Fraud, 
Forfeited,  and  the  Like  —  United  States.  —  Home 
Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S. 
527;  Spratley  v.  Hartford  Ins.  Co.,  1  Dill.  (U. 
S.)  392. 
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Alabama.  ■ 
33  Ala.  9. 

Arkansas. 
Ark.  494. 

Illinois.  —  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis, 
18  111.  553;  Peoria  M.  &  F.  Ins.  Co.  v.  White- 
hill,  25  111.  466;  Great  Western  Ins.  Co.  v. 
Staaden,  26  111.  360;  German  F.  Ins.  Co.  v. 
Grunert,  112  111.  68. 

Massachusetts.  —  Underhill  v.  Agawam  Mut. 
F.  Ins.  Co.,  6  Cush.  (Mass.)  440;  Blake  v.  Ex- 
change Mut.  Ins.  Co.,  12  Gray  (Mass.)  265; 
Searle  v.  Dwelling  House  Ins.  Co.,  152  Mass. 
263. 

Missouri. — St.  Louis  Ins.  Co.  v.  Kyle,  11 
Mo.  278,  49  Am.  Dec.  74;  La  Force  v.  Will- 
iams City  F.  Ins.  Co.,  43  Mo.  App.  518. 

Nebraska.  —  Home  F.  Ins.  Co.  v.  Fallon,  45 
Neb.  554;  Omaha  F.  Ins.  Co.  v.  Hildebrand, 
54  Neb.  306. 

New  York.  -—  Bodle  v.  Chenango  County 
Mut.  Ins.  Co.,  2  N.  Y.  53;  Bumstead  v.  Divi- 
dend Mut.  Ins.  Co.,  12  N.  Y.  81;  Bennett  z>. 
Agricultural  Ins.  Co.,  106  N.  Y.  243;  McMas- 
ters  v.  Westchester  County  Mut.  Ins.  Co.,  25 
Wend.  (N.  Y.)  379;  Dohn  v.  Farmers'  Joint- 
Stock  Ins.  Co.,  5  Lans.  (N.  Y.)  275;  Brown  v. 
Kings  County  F.  Ins.  Co.,  31  How.  Pr.  (N.  Y. 
Supreme  Ct.)  508. 

Ohio.  —  Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St. 

"9-  _ 
Pennsylvania. — Lebanon  [Mut.  Ins.  Co.  v. 

Erb,  112  Pa.  St.  149. 

Wisconsin.  —  Warner  v.  Peoria  M.  &  F.  Ins. 
Co.,  14  Wis.  318. 

It  has  been  held  that  pleading'other  defenses 
does  not  waive  a  breach  of  the  conditions  as 
to  proofs.  Farmers'  Ins.  Co.  v.  Frick,  29  Ohio 
St.  466.  But  where  such  defenses  are  of  a 
character  which  would  have  rendered  it  idle 
to  make  proofs,  the  contrary  is  generally  held. 
Helvetia  Swiss  F.  Ins.  Co.  v.  Edward  P.  Allis 
Co.,  11  Colo.  App.  264;  Home  F.  Ins.  Co.  v. 
Fallon,  45  Neb.  554;  Omaha  F.  Ins.  Co.  v. 
Hildebrand,  54  Neb.  306. 

2.  Denial  of  Liability  After  Time  for  Proofs  Ex- 
pired. —  Phenix  Ins.  Co.  v.  Searles,  100  Ga. 
97;  Ermentrout  v.  Girard  F.  &  M.  Ins.  Co.,  63 
Minn.  305;  Bolan  v.  Philadelphia  F.  Assoc., 
58  Mo.  App.  225;  Patricks.  Farmers'  Ins.  Co., 
43  N.  H.  621,  80  Am.  Dec.  197;  Bennett  v. 
Lycoming  County  Mut.  Ins.  Co.,  67  N.  Y. 
274. 

3.  Blossom  v.  Lycoming  F.  Ins.  Co.,  64  N. 
Y.  162. 

4.  Acts  Coupled  with  Demand  of  Proofs.  —  Scot- 
tish Union,  etc.,  Ins.  Co.  v.  Clancy,  71  Tex.  5. 

5.  New  Orleans  Ins.  Assoc.  v.  Matthews,  65 
Miss.  301. 
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is  not,  standing  by  itself,  a  waiver  of  proofs.1 

(4)  Who  May  Waive  Proofs  —  Effect  of  Conditions  of  the  Policy  as  to  Waiver.  —  The 
provisions  of  policies  with  respect  to  ivaiver  requiring  waiver  of  any  of  the 
terms  or  conditions  thereof  to  be  in  writing,  and  restricting  the  powers  of 
particular  agents  in  this  respect,  are  in  general  applicable  only  to  those  parts 
of  the  contract  which  relate  to  its  formation  and  continuance,  and  not  to  those 
portions  which  assume  to  point  out  the  matters  and  things  to  be  observed  by 
the  insured  after  a  loss  in  order  to  enable  him  to  sue,  such  as  the  giving  of 
notice  and  the  delivery  of  preliminary  proofs  or  submitting  to  an  examination.2 
But  effect  has  been  given  to  these  provisions  in  this  particular  so  far  as  they  * 
restrict  the  authority  of  local  agents.3 

Proofs  of  Irfss  May  Be  Waived  by  the  home  office  of  the  insurer,'1  and,  except  as 
restrained  by  conditions  of  the  policy  as  explained  above,  by  a  general  agent,5 
an  adjuster6  or  special  agent  of  the  insurer  for  adjusting  the  loss  or  like 


1.  Dwelling  House  Ins.  Co.  v.  Dowdall,  159 
111.  179;  Cedar  Rapids  Ins.  Co.  v.  Shimp,  16 
111.  App.  248;  Liverpool,  etc.,  Ins.  Co.  v.  Sors- 
by,  60  Miss.  302;  Lycoming  County  Ins.  Co. 
v.  Updegraff,  40  Pa.  St.  311;  Busch  v.  Insur- 
ance Co.,  6  Phila.  (Pa.)  252,  24  Leg.  Int.  (Pa.) 
261;  People's  Bank  v.  ^Etna  Ins.  Co.,  74  Fed. 
Rep.  507. 

What  Does  Not  Constitute  Waiver.  —  Payment 
of  the  loss  to  a  mortgagee  is  no  waiver  as  to 
the  mortgagor.  Hare  v.  Headley,  54  N.  J.  Eq. 
545- 

A  letter  to  the  insured  stating  what  the 
proofs  must  contain  and  what  are  the  rights  of 
the  insured  under  the  policy  is  not  a  waiver  of 
proofs.  Welsh  v.  Des  Moines  Ins.  Co.,  77 
Iowa  376.  Neither  is  a  statement  that  an  ad- 
juster will  give  attention  to  the  matter  as  soon 
as  he  can  do  so  consistently  with  his  other 
duties.  Harrison  v.  Hartford  F.  Ins.  Co.,  59 
Fed.  Rep.  732;  Kirkman  v.  Farmers'  Ins.  Co., 
90  Iowa  457,  48  Am.  St.  Rep.  454;  German 
Ins.  Co.  v.  Davis,  40  Neb.  700. 

2.  Conditions  as  to  Waiver  Generally  Inapplicable 
to  Giving  Notice  and  Proofs  —  Arkansas.  —  Bur- 
lington Ins.  Co.  v.  Kennerly,  60  Ark.  532; 
Burlington  Ins.  Co.  v.  Lowery,  61  Ark.  108. 

California.  —  Carroll  v.  Girard  F.  Ins.  Co., 
72  Cal.  297. 

Illinois.  —  Rockford  Ins.  Co.  v.  Travelstead, 
29  111.  App.  654. 

Indiana.  —  American  F.  Ins.  Co.  v.  Sisk,  9 
Ind.  App.  305. 

Iowa. — Stevens  v.  Citizens'  Ins.  Co.,  69 
Iowa  658. 

Kentucky.  —  Phoenix  Ins.  Co.  v.  Spiers,  87 
Ky.  285;  Kenton  Ins.  Co.  v.  Wigginton,  89  Ky. 
331;  Citizens'  Ins.  Co.  v.  Bland,  (Ky.  1897)  39 
S.  W.  Rep.  825;  American  F.  Ins.  Co.  v. 
Bland,  (Ky.  1897)  40  S.  W.  Rep.  670. 

Michigan.  —  O'Brien  v.  Ohio  Ins.  Co.,  52 
Mich.  131. 

Mississippi.  —  Phenix  Ins.  Co.  v.  Bowdre,  67 
Miss.  620. 

Missouri.  —  Loeb  v.  American  Cent.  Ins. 
Co.,  99  Mo.  50;  Titsworth  v.  American  Cent. 
Ins.  Co.,  62  Mo.  App.  310. 

New  Jersey.  —  Carson  v.  Jersey  City  Ins. 
Co.,  43  N.  J.  L.  300;  Snyder  v.  Dwelling 
House  Ins.  Co.,  59  N.  J.  L.  544. 

New  York.  —  Lowry  v.  Lancashire  Ins.  Co., 
32  Hun  (N.  Y.)  329;  Baumgartel  v.  Providence 
Washington  Ins.  Co.,  61  Hun  (N.  Y.)  118. 

Pennsylvania. — Mix  v.  Royal  Ins.  Co.,  169 
Pa.  St.  639. 


Texas.  —  Philadelphia  F.  Assoc.  v.  Jones, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  44. 

But  see  .Universal  Mut.  F.  Ins.  Co.  v.  Weiss, 
106  Pa.  St.  20. 

Contra.  —  Gould  v.  Dwelling-House  Ins.  Co., 
90  Mich.  302;  Wadhams  v.  Western  Assur. 
Co.,  (Mich.  1898)  76  N.  W.  Rep.  6. 

In  Iowa  it  is  said  that  an  agent  who  has  au- 
thority to  waive  proofs  may  waive  the  previ- 
sions of  the  policy  requiring  waiver  to  be  in 
writing.  O'Leary  v.  German-American  Ins. 
Co.,  100  Iowa  390. 

In  New  York  substantially  the  same  result 
as  that  announced  by  the  principal  cases 
above  cited  is  reached  by  estoppel.  Bishop  v. 
Agricultural  Ins.  Co.,  130  N.  Y.  488;  Smal- 
done  v.  Insurance  Co.  of  North  America,  15 
N.  Y.  App.  Div.  232. 

The  home  office  may  waive  proofs  by  parol 
notwithstanding  the  policy  requires  all  waivers 
to  be  in  writing.  Powers  v.  New  England  F. 
Ins.  Co.,  69  Vt.  494.  But  see  Phenix  Ins.  Co. 
v.  Searles,  100  Ga.  97. 

Where  the  policy  provides  that  only  the 
secretary  of  the  company  may  waive  its  provi- 
sions, it  has  been  held  that  acts  of  agents  and 
adjusters  will  not  have  that  effect.  Kirkman 
v.  Farmers'  Ins.  Co.,  90  Iowa  457,  48  Am.  St. 
Rep.  454;  Birmingham  v.  Farmers'  Joint 
Stock  Ins.  Co.,  67  Barb.  (N.  Y.)  595. 

An  excellent  discussion  of  this  subject  will 
be  found  in  Mix  v.  Royal  Ins.  Co.,  169  Pa.  St. 
639- 

3.  Restrictions  on  Powers  of  Local  Agents 
Upheld. —  Knudson  Hekla  F.  Ins.  Co.,  75 
Wis.  198. 

4.  Waiver  by  Home  Office.  —  Powers  v.  New 
England  F.  Ins.  Co.,  68  Vt.  390. 

5.  By  General  Agent.  —  Eastern  R.  Co. 
Relief  F.  Ins.  Co.,  105  Mass.  570  Insurance 
Co.  of  North  America  v.  McLimans,  28  Neb. 
653;  Bishop  v.  Agricultural  Ins.  Co.,  130  N. 
Y.  488;  Van  Allen  v.  Farmers'  Joint-Stock 
Ins.  Co.,  10  Hun  (N.  Y.)  397;  Owen  r.  Farm, 
ers'  Joint  Stock  Ins.  Co.,  57  Barb.  (N.  Y.)  51S; 
Smith  v.  Niagara  F.  Ins.  Co.,  60  Vt.  682,  6 
Am.  St.  Rep.  144;  Badger  v.  Phoenix  Ins.  Co., 
49  Wis.  396. 

6.  By  Adjuster  —  United  States.  —  Perry  v. 
Faneuil  Hall  Ins.  Co.,  11  Fed.  Rep.  482. 

Illinois.  —  Dwelling  House  Ins.  Co.  v.  Dow- 
dall, 159  111.  179. 

Indiana.  — ^Etna  Ins.  Co.  v.  Shryer,  85  Ind. 
362. 

Iowa.  —  Edgerly  v.  Farmers'  Ins.  Co.,  4S 
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losses  1  or  another  agent  of  the  insurer  acting  within  the  apparent  scope  of  his 
authority,2  but  not,  as  a  rule,  by  a  mere  local  agent,3  even  though  he  issued 
the  policy  and  is  authorized  to  issue  and  sign  policies  generally;4  though  as 
to  the  latter  proposition  eminent  authorities  hold  to  the  contrary.5  Much 
less  may  a  mere  soliciting  agent  6  or  other  agent  of  special  and  limited 
authority  waive  proofs  of  loss.7 

5.  Certificate  of  Magistrate  —  Generally.  —  As  the  property  insured  may  be 
remote  from  the  offices  of  the  insurer  and  not  readily  accessible,  it  is  usual  to 
insert  in  policies  a  requirement  that  the  insured,  Nif  required,  shall  furnish  a 


Iowa  644;  Stevens  v.  Citizens'  Ins.  Co.,  69 
Iowa  658. 

Massachusetts.  —  Little  v.  Phoenix  Ins.  Co., 
123  Mass.  380,  25  Am.  Rep.  96. 

Mississippi.  —  McPike  v.  Western  Assur. 
Co.,  61  Miss.  37. 

Missouri.  —  McCollum  v.  Liverpool,  etc., 
Ins.  Co.,  67  Mo.  App.  66. 

New  Hampshire.  —  Perry  v.  Dwelling  House 
Ins.  Co.,  (N.  H.  1892)  33  Atl.  Rep.  731. 

New  York.  —  Bishop  v.  Agricultural  Ins. 
Co.,  130  N.  Y.  488;  McGuire  v.  Hartford  F. 
Ins.'  Co.,  7  N.  Y.  App.  Div.  575. 

Pennsylvania.  —  Gould  v.  Dwelling-House 
Ins.  Co.,  134  Pa.  St.  570,  19  Am.  St.  Rep. 

7X7>  „ 

Wyoming.  —  Kahn  v.  Traders  Ins.  Co.,  4 

Wyoming  419. 

But  authority  in  the  adjuster  must  be 
shown.  Hollis  v.  State  Ins.  Co.,  65  Iowa  454; 
Barre  v.  Council  Bluffs  Ins.  Co.,  76  Iowa  6oq; 
German  Ins.  Co.  v.  Davis,  40  Neb.  700.  Al- 
though where  he  has  general  authority  to  ad- 
just losses  it  will  be  presumed  that  he  has 
authority  to  do  what  he  does.  Brown  v.  State 
Ins.  Co.,  74  Iowa  428,  7  Am.  St.  Rep.  495.  _ 

An  adjuster  of  another  insurer  cannot  waive 
the  requirements  of  the  policy  unless  author- 
ized, and  his  acts  are  not  ratified  by  conduct 
that  would  otherwise  have  that  effect  where 
he  does  not  purport  to  act  for  the  insurer 
issuing  the  policy  in  question.  Mitchell  v. 
Minnesota  F.  Assoc.,  48  Minn.  278. 

An  adjuster  who  has  power  to  waive  the 
requirements  of  the  policy  as  to  proofs  cannot 
delegate  such  power.  McCollum  v.  North 
British,  etc.,  Ins.  Co.,  65  Mo.  App.  304,  2  Mo. 
App.  Rep.  1201. 

1.  By  Special  Agent.  —  Hartford  F.  Ins.  Co. 
v.  Keating,  86  Md.  130;  Swain  v.  Agricultural 
Ins.  Co.,  37  Minn.  390;  Smaldone  v.  Insurance 
Co.  of  North  America,  15  N.  Y.  App.  Div.  232. 

2.  California  Ins.  Co.  v.  Gracey,  15  Colo. 
70,  22  Am.  St.  Rep.  376;  Miller's  Nat.  Ins.  Co. 
v.  Kinneard,  136  111.  199,  35  111.  App.  105;  In- 
surance Co.  of  North  America  v.  Forwood 
Cotton  Co.,  13  Ky.  L.  Rep.  261;  Gristock  v. 
Royal  Ins.  Co.,  84  Mich.  161. 

3.  Local  Agent.  —  Von  Genechtin  v.  Citizens' 
Ins.  Co.,  75  Iowa  544;  Lohnes  v.  Insurance 
Co.  of  North  America,  121  Mass.  439;  Bowlin 
v.  Hekla  F.  Ins.  Co.,  36  Minn.  433;  Bush  v. 
Westchester  F.  Ins.  Co.,  63  N.  Y.  531;  Van 
Allen  v.  Farmers'  Joint  Stock  Ins.  Co.,  64  N. 
Y.  469;  Steen  v.  Niagara  F.  Ins.  Co.,  89  N.  Y. 
315,  42  Am.  Rep.  297;  Smith  v.  Niagara  F. 
Ins.  Co.,  60  Vt.  682,  6  Am.  St.  Rep.  144; 
Engebretson  v.  Hekla  F.  Ins.  Co.,  58  Wis.  301; 
Knudson  v.  Hekla  F.  Ins.  Co.,  75  Wis.  198. 

But,  especially  in  the  absence  of  conditions 
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in  the  policy  limiting  the  authority  to  waive 
proofs,  a  local  agent  acting  within  the  appar- 
ent scope  of  his  authority  may  waive  proofs 
by  acts  or  statements  calculated  to  mislead  the 
insured.  German  Ins.  Co.  v.  Ward,  90  111. 
550;  Ide  v.  Phoenix  Ins.  Co.,  2  Biss.  (U.  S.) 
333- 

In  Indiana  the  local  agent  who  issued  the 
policy  may  waive  proofs  if  the  insurer  is  a 
foreign  corporation.  North  British,  etc.,  Ins. 
Co.  v.  Crutchfield,  108  Ind.  518. 

4.  Ermentrout  v.  Girard  F.  &  M.  Ins.  Co., 
63  Minn.  305;  Harrison  v.  Hartford  F.  Ins. 
Co.,  59  Fed.  Rep.  732. 

With  respect  to  local  agents,  the  courts 
which  deny  that  they  have  power  to  waive 
proofs  of  loss  proceed  upon  the  ground  that 
their  general  powers  relate  to  issuance  of  the 
policy  and  matters  occurring  before  the  loss, 
and  that  the  adjuster,  being  a  person  specially 
selected  for  that  purpose,  is  the  general  agent 
and  representative  of  the  insurer  after  loss. 
The  decisions  largely  turn  upon  the  proof  as 
to  authority  in  each  individual  case,  but  such 
was  the  general  doctrine  down  to  the  recent 
cases  of  Nickell  v.  Phoenix  Ins.  Co.,  144  Mo. 
420,  and  Snyder  v.  Dwelling-House  Ins.  Co., 
59  N.  J.  L.  544.  In  the  former  case  the  dis- 
tinction between  local  agent  and  adjuster  is 
denied,  and  it  is  argued  that  there  is  no 
ground  for  it,  and  that  the  weight  of  authority 
when  critically  examined  sustains  the  power 
of  a  local  agent  who  has  power  to  issue  poli- 
cies to  waive  the  provisions  therein  as  to  proofs 
of  loss. 

5.  Nickell  v.  Phoenix  Ins.  Co.,  144  Mo.  420, 
discussing  the  authorities  elaborately;  Mc- 
Collum v.  Hartford  F.  Ins.  Co.,  67  Mo.  App. 
76;  Snyder  v.  Dwelling-House  Ins.  Co.,  59  N. 
].  L.  544,  reversing  the  Supreme  Court,  which 
had  held  to  the  contrary. 

This  would  be  true  undoubtedly  where  the 
local  agent  had  the  power  to  adjust  the  loss. 
Lycoming  County  Mut.  Ins.  Co.  v.  Schollen- 
berger,  44  Pa.  St.  25q. 

6.  Mere  Soliciting  Agent.  —  Forest  Chy  Ins. 
Co.  v.  School  Directors,  4  111.  App.  145. 

7.  Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  11 
Am.  St.  Rep.  51;  Hartford  F.  Ins.  Co.  v. 
Smith,  3  Colo.  422. 

Waiver  by  Insured.  —  The  insured  does  not 
lose  the  benefit  of  a  waiver  of  proofs  by  the 
insurer  in  case  he  sends  the  proofs.  War- 
shawky  v.  Anchor  Mut.  F.  Ins.  Co.,  98  Iowa 
22r. 

The  insurer  may  withdraw  its  waiver  before 
the  expiration  of  the  time  for  presenting  proofs 
of  loss,  and  in  that  case  proofs  must  be  made. 
Hahn  v.  Guardian  Assur.  Co.,  23  Cregon  576,, 
37  Am.  St.  Rep.  709. 
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-certificate  of  a  magistrate  as  to  the  loss,  the  circumstances  thereof,  and  the 
amount.  Such  provisions  are  valid  1  and  must  be  complied  with.2  The  cer- 
tificate is  not  a  part  of  the  proofs  of  loss,  and  need  not  be  furnished  with  or 
as  a  part  of  them,3  nor  unless  specially  requested.4  Although  not  to  be  given 
unless  required,  an  objection  to  proofs  because  they  do  not  include  a  certifi- 
cate is  equivalent  to  requiring  one;  5  but  a  general  statement  that  the  terms 
of  the  policy  must  be  strictly  complied  with  is  not.6  Compliance  with  the 
requirement,  if  made,  has  generally  been  regarded  as  a  condition  precedent, 
so  that  it  has  been  held  that  refusal  of  the  proper  magistrate  to  make  the  cer- 
tificate in  spite  of  diligent  effort  on  the  part  of  the  insured  to  procure  it  is  no 
excuse  for  noncompliance.7  This  doctrine  has  been  disapproved  by  several 
courts,  however,8  some  holding  that  the  portion  of  the  provision  which 
requires  the  "  nearest  "  magistrate  to  make  the  certificate  is  directory  only,9 
others  that  if  the  nearest  magistrate  refuses  the  certificate  of  the  next  nearest 
will  be  sufficient,10  and  others  that  the  whole  requirement  is  invalid.11 

Who  is  a  "  Magistrate."  —  It  has  been  held  that  a  coroner  is  a  magistrate,19  and 
that  a  notary  public  is  not ;  13  but  policies  now  as  a  rule  contain  the  words 
magistrate  or  notary  public." 
Time  of  Furnishing  Certificate.  —  Since  the  certificate  is  not  a  part  of  the  proofs  of 
loss,  unless  expressly  so  made,  the  time  limited  for  furnishing  proofs  does  not 
apply  to  it,  but  it  may  be  furnished  within  a  reasonable  time  after  demand,14 
and  whether  the  insured  has  been  diligent  in  procuring  it  is  a  question  for  the 
jury. 15 

1.  Magistrate's  Certificate.  —  Kelly  v.  Sun  Fire 
Office,  141  Pa.  St.  10,  23  Am.  St.  Rep.  254, 
■  overruling  Universal  F.  Ins.  Co.  v.  Block,  ioq 

Pa.  St.  535,  and  Davis  Shoe  Co.  v.  Kittanning 
Ins.  Co.,  138  Pa.  St.  73,  21  Am.  St.  Rep.  904; 
./Etna  Ins.  Co.  v.  People's  Bank,  8  U.  S.  App. 
554- 

2.  .Etna  Ins.  Co.  v.  People's  Bank,  8  U.  S. 
App.  554;  Daniels  ».  Equitable  F.  Ins.  Co.,  50 
Conn.  551;  Hubbard  v.  North  British,  etc., 
Ins.  Co.,  57  Mo.  App.  1. 

In  Indiana,  by  statute,  a  foreign  insurer  is 
not  permitted  to  require  such  certificate. 
Aurora  F.  Ins.  Co.  v.  Johnson,  46  Ind.  315. 

In  Kentucky  it  is  held  that  this  condition 
need  not  be  observed.  German-American  Ins. 
Co.  v.  Norris,  100  Ky.  29. 

3.  Not  a  Part  of  the  Proofs.  —  Merchants'  Ins. 
Co.  v.  Gibbs,  56  N.  J.  L.  679,  44  Am.  St. 
Rep.  413. 

4.  Need  Not  Be  Furnished  hut  hy  Special  Re- 
quest.—  Burnett  v.  American  Cent.  Ins.  Co., 
68  Mo.  App.  343;  Swearinger  v.  Pacific  F.  Ins. 
Co.,  66  Mo.  App.  90,  2  Mo.  App.  Rep.  1331; 
McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389; 
Moyer  v.  Sun  Ins.  Office,  176  Pa.  St.  579. 

So  that  if  a  certificate  is  furnished  without 
demand,  an  objection  to  it  is  not  a  demand 
for  a  certificate,  at.d  defects  are  immaterial. 
Swearinger  v.  Pacific  F.  Ins.  Co.,  66  Mo.  App. 
90;  Jones  v.  Howard  Ins.  Co.,  117  N.  Y.  103. 
Contra,  yEtna  Ins.  Co.  v.  People's  Bank,  8  U. 
S.  App.  554. 

5.  What  Amounts  to  Request.  —  Williams  v. 
Queen's  Ins.  Co.,  39  Fed.  Rep.  167;  .Etna  Ins. 
Co.  v.  People's  Bank,  8  U.  S.  App.  554. 

6.  Moyer  v.  Sun  Ins.  Office,  176  Pa.  St.  579. 

7.  Refusal  of  Magistrate  Held  No  Excuse.  — 
Worsley  v.  Wood,  6  T.  R.  710;  Oldman  v, 
Bewicke,  2  H.  Bl.  577,  note  a;  Routledge  v. 
Burrell,  I  H.  Bl.  254;  Mason  v.  Harvey,  8 
Exch.  819;  Logan  v.  Commercial  Union  Ins. 
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Co.,  13  Can.  Sup.  Ct.  Rep.  270;  Scott  j». 
Phcenix  Assur.  Co..  Stuart  (L.  C.)  354;  Herkin 
v.  Provincial  Ins.  Co.,  12  Nova  Scotia  176; 
Borden  v.  Provincial  Ins.  Co.,  18  New  Bruns. 
381;  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet. 
(U.  S.)  25,  10  Pet.  (U.  S.)  507;  iEtna  Ins.  Co. 
v.  People's  Bank,  8  U.  S.  App.  554;  Protection 
Ins.  Co.  v.  Pherson,  5  Ind.  417;  Home  Ins. 
Co.  v.  Duke,  43  Ind.  418;  Leadbetter  v.  Etna 
Ins.  Co.,  13  Me.  265,  29  Am.  Dec.  505;  John- 
son v.  Phcenix  Ins.  Co.,  112  Mass.  49;  Lane 
v.  St.  Paul  F.  &  M.  Ins.  Co.,  50  Minn.  227; 
Roumage  v.  Mechanics  F.  Ins.  Co.,  13  N.  J.  L, 
no. 

These  authorities  hold  that  it  will  not  suffice 
to  furnish  the  certificate  of  the  next  nearest 
magistrate  in  case  the  nearest  magistrate  re- 
fuses to  make  one. 

8.  Contra.  —  German-American  Ins.  Co.  v. 
Norris,  100  Ky.  29;  De  Land  v.  jEtna  Ins. 
Co.,  68  Mo.  App.  277;  Lang  v.  Eagle  F.  Co., 
12  N.  Y.  App.  Div.  39;  .Etna  Ins.  Co.  v.  Miers, 
5  Sneed  (Tenn.)  139.  See  also  Smith  v.  Home 
Ins.  Co.,  47  Hun  (N.  Y.)  39. 

9.  .(Etna  Ins.  Co.  v.  Miers,  5  Sneed  (Tenn.) 
139- 

10.  Lang  v.  Eagle  F.  Co.,  12  N.  Y.  App.  Div. 
39.  This  is  provided  for  in  California  by  stat- 
ute. See  Noone  v.  Transatlantic  F.  Ins.  Co., 
88  Cal.  152. 

11.  German-American  Ins.  Co.  v.  Norris,  100 
Ky.  29. 

12.  Coroner.  —  Kerr  v.  British  American 
Assur.  Co.,  32  U.  C.  Q.  B.  569. 

13.  Notary  Public. — Cayon  v.  Dwelling  House 
Ins.  Co.,  68  Wis.  510. 

14.  Reasonable  Time  Allowed  to  Furnish  Certifi- 
cate.—  Badger  v.  Glens  Falls  Ins.  Co.,  49  Wis. 
389;  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet. 
(U.  S.)  507. 

15.  McNally  v.  Phcenix  Ins.  Co.,  137  >■ .  . 

389. 
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Where  a  Certificate  of  the  Nearest  Magistrate  Is  Required,  this  requirement  must  be 
substantially  complied  with,  and  the  certificate  of  one  who  is  plainly  not  the 
nearest  magistrate  is  insufficient;1  hence  the  certificate  should  contain  a 
venue  from  which  the  fact  may  appear,  else  it  will  not  suffice.2  The  word 
"  nearest  "  refers  to  the  office,  not  the  residence,  of  the  magistrate,3  and 
precise  measurements  or  calculations  of  a  few  feet,  or  in  the  country  a  few 
rods,  will  not  be  had  where  there  has  been  a  bona  fide  attempt  to  fulfil  the 
requirements  of  the  policy.4 

Substantial  Compliance  Suflicient.  —  Here,  as  in  other  cases,  a  substantial  com- 
pliance is  sufficient,5  and  a  certificate  meeting  the  substance  of  the  require- 
ments need  not  be  in  the  precise  words  or  form  prescribed.6 

Disqualification  of  Magistrate.  —  The  policj'  usually  requires  a  certificate  of  the 
nearest  magistrate  not  concerned  in  the  loss  or  related  to  the  insured. 
A  magistrate  who  had  property  burned  in  the  same  fire  as  that  in  question  is 
concerned  in  the  loss.7    Other  instances  are  collected  in  the  note. 

Certificate  Not  Conclusive  of  Amount.  —  The  magistrate's  certificate  is  not  binding 
upon  the  insured  as  to  the  amount  of  the  loss.8 

Waiver.  — -In  general,  it  may  be  laid  down  that  defects  in  the  certificate  or 
the  furnishing  thereof  may  be  waived  by  the  same  acts  or  in  the  same  manner 
as  in  case  of  proofs  of  loss.  Defects  must  be  objected  to  specifically  9  and 
seasonably,10  and  objectionon  specific  grounds  waives  all  defects  not  specified.11 
Objections  to  the  form  and  contents  of  the  certificate  made  for  the  first  time 
at  the  trial  will  be  too  late.12 


1.  Certificate  of  "  Nearest  "  Magistrate  Required. 

—  Williams  v.  Queen's  Ins.  Co.,  39  Fed.  Rep. 
167;  Noonan  v.  Hartford  F.  Ins.  Co.,  21  Mo. 
81 ;  Gilligan  v.  Commercial  F.  Ins.  Co.,  20  Hun 
(N.  Y.)93:  Gottlieb  v.  Dutchess  County  Mut. 
Ins.  Co.,  89  Hun  (N.  Y.)  36. 

2.  Venue  Must  Appear.  —  McManus  v.  West- 
ern Assur.  Co.,  22  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  269. 

3.  Meaning  of  "  Nearest."  —  Agricultural  Ins. 
Co.  v.  Bemiller,  70  Md.  400;  Paltrovitch  v. 
Phoenix  Ins.  Co.,  143  N.  Y.  73. 

4.  Peoria  M.  &  F.  Ins.  Co.  v.  Whitehill,  25 
111.  466;  American  Cent.  Ins.  Co.  v.  Roth- 
child,  82  111.  166;  Williams  v.  Niagara  F.  Ins. 
Co.,  50  Iowa  561;  Agricultural  Ins.  Co.  v. 
Bemiller,  70  Md.  400;  German- American  Ins. 
Co.  v.  Elherton,  25  Neb.  505;  Turley  v.  North 
American  F.  Ins.  Co.,  25  Wend.  (N.  Y.)  374; 
Smith  v.  Home  Ins.  Co.,  47  Hun  (N.  Y.)  30; 
Oswalt  v.  Hartford  F.  Ins.  Co.,  175  Pa.  St.  427. 

5.  Substantial  Compliance  Suflicient.  —  Cornell 
v.  Le  Roy,  9  Wend.  (N.  Y.)  163. 

6.  yEtna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N. 
Y.)  385,  30  Am.  Dec.  90. 

7.  Disqualification  of  Magistrate.  —  Especially 
where  he  had  charged  the  assured  with  arson. 
Wright  v.  Hartford  F.  Ins.  Co.,  36  Wis.  522 

"  Concerned  in  the  loss  as  a  creditor  "  means 
concerned  as  a  creditor  having  a  claim  on  the 
property  or  the  policy  as  security,  and  such 
phrase  does  not  exclude  magistrates  interested 
in  the  loss  because  the  insured  is  indebted  to 
them.  Dolliver  v.  St.  Joseph  F.  &  M.  Ins.  Co., 
131  Mass.  39. 

A  notary  who  married  a  first  cousin  of  the 
insured  is  "  related  "  to  him.  People's  Bank 
v.  vEtna  Ins.  Co.,  74  Fed.  Rep.  507;  .(Etna  Ins. 
Co.  v.  People's  Bank,  8  U.  S.  App.  554. 

8.  Certificate  Not  Conclusive  of  Amount.  —  Bir- 
mingham F.  Ins.  Co.  v.  Pulver,  126  111.  329. 

9.  Waiver  as  to  Certificate.  —  Travis  v  Con- 
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tinental  Ins.  Co.,  32  Mo.  App.  198;  Schnurr 
v.  State  Ins.  Co.,  30  Oregon  29. 

Hence,  if  the  insurer  retains  the  proofs  with- 
out objection,  and  fails  to  point  out  who  is  the 
nearest  magistrate,  if  the  insured  obtained  the 
certificate  of  one  whom  he  bona  fide  believed  to 
be  the  nearest,  it  is  sufficient.  Paltrovitch  v. 
Phoenix  Ins.  Co.,  143  N.  Y.  73,  68  Hun  (N.  Y.) 
304- 

10.  Travis  v.  Continental  Ins.  Co.,  32  Mo. 
App.  198;  Nease  v.  ./Etna  Ins.  Co.,  32  W.  Va. 
283. 

But  so  long  as  the  insured  is  not  injured,  or 
has  an  opportunity  to  correct  the  defects,  the 
delay  is  not  unreasonable.  Gilligan  v.  Com- 
mercial F.  Ins.  Co.,  20  Hun  (N.  Y.)  93;  Wil- 
liams v.  Queen's  Ins.  Co.,  39  Fed.  Rep.  167. 

11.  Bailey  v.  Hope  Ins.  Co.,  56  Me.  474,  hold- 
ing that  an  objection  to  the  person  waived  the 
form. 

12.  Bilbrough  v.  Metropolis  Ins.  Co.,  5  Duer 
(N.  Y.)  587. 

Retaining  without  objection,  especially  if 
the  certificate  has  once  been  corrected,  or  if 
there  is  a  promise  to  pay  the  loss,  is  a  waiver 
of  defects.  Smith  v.  Home  Ins.  Co.,  47  Hun 
(N.  Y.)  30;  Byrne  v.  Rising  Sun  Ins.  Co.,  20 
Ind.  103;  Purves  v.  Germania  Ins.  Co.,  44  La. 
Ann.  123. 

Waiver.  —  It  has  been  held  that  examination 
under  oath  does  not  waive  the  certificate. 
Williams  v.  Queen's  Ins.  Co.,  39  Fed.  Rep.  167. 
But  see  supra,  this  section,  Notices  and  Proofs 
of  Loss —  Waiver. 

An  offer  to  compromise  waives  the  certificate 
or  defects  therein.  Van  Deusen  v.  Charter 
Oak  F.  &  M.  Ins.  Co.,  r  Abb.  Pr.  N.  S.  (N.  Y. 
Super.  Ct.)  349.  Likewise  a  refusal  to  pay  the 
loss  on  other  grounds.  O'Niel  v.  Buffalo  F. 
Ins.  Co.,  3  N.  Y.  122;  Peoria  M.  &  F.  Ins.  Co. 
v.  Whitehill,  25  111.  466. 

Where,  at  the  suggestion  of  the  insurer's 
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6.  Production  of  Books  and  Vouchers  —  a.  In  General. — Most  forms  of 
policy  contain  provisions  requiring  the  insured,  if  it  is  demanded,  to  produce 
books,  bills,  invoices,  and  other  vouchers  relating  to  the  property  lost  or  dam- 
aged, or  copies  thereof,  for  examination  by  the  insurer  or  its  agent.  Such 
conditions  are  reasonable  and  valid,'  and  the  books,  papers,  or  invoices 
required  must  be  produced  by  the  insured,  if  demanded,  or  a  reasonable  excuse 
shown  for  not  producing  them.2  If  without  fault  of  the  insured  or  by  inevi- 
table accident  it  has  become  impossible  for  him  to  comply  with  the  require- 
ment in  whole  or  in  part,  this  is  generally  considered  a  sufficient  excuse  for 
noncompliance.3  But  some  courts  regard  these  requirements  as  conditions 
precedent  which  must  be  performed  absolutely.4  As  in  case  of  other  similar 
conditions  of  the  policy,  a  substantial  and  reasonable  compliance  is  sufficient.5 
Whether  these  terms  and  conditions  in  a  policy  require  the  insured  to  keep 
such  books  and  vouchers  depends  upon  the  language  employed  and  upon  the 
view  taken  by  the  court  as  to  the  nature  of  such  conditions  and  excuses  for 
noncompliance  therewith.6  Where  the  terms  of  the  provision  are  that  books 
and  vouchers  must  be  produced  or  furnished  if  or  as  often  as  required,  no 
obligation  to  produce  or  furnish  them  arises  until  demand,7  nor  unless  the 
demand  is  within  the  requirements  of  the  policy.8  The  demand  must  be 
made  in  a  reasonable  time,9  and  must  fix  a  time  for  the  production  of  the 


general  agent,  the  certificate  was  made  by  a 
magistrate  who  was  not  the  nearest,  the  in- 
surer waived  its  objection.  Killips  v.  Putnam 
F.  Ins.  Co.,  28  Wis.  472,  9  Am.  Rep.  506. 

Investigation  of  the  loss  does  not  of  itself 
waive  this  requirement  any  more  than  it 
waives  proofs  of  loss.  Noonan  v.  Hartford  F. 
Ins.  Co.,  21  Mo.  81;  People's  Bank  v.  .(Etna 
Ins.  Co.,  74  Fed.  Rep.  507. 

1.  Conditions  as  to  Producing  Books  Valid. — 
Fleisch  v.  Ins.  Co.  of  North  America,  58  Mo. 
App.  596. 

2.  Production  or  Excuse  Required.  —  Niagara 
F.  Ins.  Co.  v.  Forehand,  169  III.  626,  reversing 
58  111.  App.  161;  Farmers'  F.  Ins.  Co.  v.  Mis- 
pelhorn,  50  Md.  180;  Mispelhorn  v.  Farmers' 
F.  Ins.  Co.,  53  Md.  473;  Phillips  v.  Protection 
Ins.  Co..  14  Mo.  220;  O'Brien  v.  Commercial 
F.  Ins.  Co.,  63  N.  Y.  108;  Jube  v.  Brooklyn  F. 
Ins.  Co.,  28  Barb.  (N.  Y.)4I2;  Langan  v.  Royal 
Ins.  Co.,  162  Pa.  Si.  357;  Ward  v.  National 
F.  Ins.  Co.,  10  Wash.  361. 

3.  Production  Impossible. — Eggleston  v.  Coun- 
cil Bluffs  Ins.  Co..  65  Iowa  308;  Farmers'  F. 
Ins.  Co.  v.  Mispelhorn,  50  Md.  180;  Phillips 
v.  Protection  Ins.  Co.,  14  Mo.  220;  Mechanics' 
F.  Ins.  Co.  v.  Nichols,  16  N.  J.  L.  410;  O'Brien 
v.  Commercial  F.  Ins.  Co.,  63  N.  Y.  108. 

So  that  if  the  books  and  papers  of  the  in- 
sured were  destroyed  in  the  fire,  the  insured  is 
relieved  from  compliance.  Aurora  F.  Ins.  Co. 
v.  Johnson,  46  Ind.  315;  Miller  v.  Hartford  F. 
Ins.  Co.,  70  Iowa  704;  Mechanics'  F.  Ins.  Co. 
v.  Nichols.  16  N.  J.  L.  410;  Ward  v.  National 
F.  Ins.  Co.,  10  Wash.  361. 

So  also  if  the  insured  cannot  with  due  dili- 
gence procure  copies  of  invoices  held  by 
others.  Miller  v.  Hartford  F.  Ins.  Co.,  70 
Iowa  704;  O'Brien  v.  Commercial  F.  Ins.  Co., 
63  N.  Y.  108. 

Demand  having  been  made,  it  is  for  the  in- 
sured to  show  impossibility  of  compliance  or 
that  he  has  made  a  reasonable  effort  to  procure 
copies.  Mispelhorn  v.  Farmers'  F.  Ins.  Co., 
53  Md.  473.    And  whether  compliance  is  pos- 


sible or  reasonable  effort  has  been  made  is  a 
question  for  the  jury.  Farmers'  Ins.  Co.  v. 
Mispelhorn,  50  Md.  180;  Coleman  v.  New 
York  Bowery  F.  Ins.  Co.,  177  Pa.  St.  239. 

4.  Requirements  Regarded  as  Conditions  Prece- 
dent.—  Niagara  F.  Ins.  Co.  v.  Forehand,  169 
111.  626,  reversing  58  111.  161:  Blakeley  v. 
Phoenix  Ins.  Co.,  20  Wis.  205.  See  Thomas  v. 
Burlington  Ins.  Co.,  47  Mo.  App.  169;  Bonner 
v.  Home  Ins.  Co.,  13  Wis.  677. 

5.  Substantial  Compliance  Enough. —  Roberts 
v.  Sun  Mut.  Ins.  Co.,  13  Tex.  Civ.  App. 
64.  Hence  an  accidental  omission  10  pro- 
duce one  book  out  of  a  number  is  no  matter. 
American  Cent.  Ins.  Co.  v.  Ware,  65  Ark.  336. 

6.  Whether  Keeping  Books  Required.  —  It  has 
been  held  that  such  conditions  do  not  require 
the  insured  to  keep  such  books,  but  merely  to 
produce  them  if  kept.  Wightman  v.  Western 
M.  &  F.  Ins.  Co.,  8  Rob.  (La.)  442.  And  on, 
the  other  hand,  where  there  was  also  a  provi- 
sion requiring  books  to  be  kept  in  a  fireproof 
safe,  it  was  held  that  failure  to  keep  any  books 
was  no  excuse  for  noncompliance  with  the  con- 
dition requiring  their  production.  Niagara 
F.  Ins.  Co.  v.  Forehand,  169  111.  626. 

Refusal  to  sign  a  paper  calling  on  persons 
of  whom  the  insured  had  purchased  to  make 
duplicate  bills  is  not  a  violation  of  this  pro- 
vision. Franklin  Ins.  Co.  v.  Culver,  6  Ind. 
137- 

7.  Demand  Necessary.  —  Jcnesi/.  Howard  Ins. 
Co.,  117  N.  Y.  103. 

8.  Essentials  of  Demand. —  Insurance  Com- 
panies v.  Weides,  14  Wall.  (U.  S.)  375. 

So  if  the  demand  is  that  the  insured  produce 
his  books  after  furnishing  proofs  required  by 
the  same  demand,  if  the  insured  is  not  obliged 
to  furnish  the  proofs  demanded  he  need  not 
produce  the  books  under  such  demand. 
Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396,  27 
Am.  Rep.  60. 

9.  Jones  v.  Howard  Ins.  Co.,  117  N.  Y.  103; 
Hammond  v.  Citizens'  Ins.  Co.,  26  New  Bruns. 
371- 
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books  or  vouchers  required,  which  must  be  reasonable,1  and  a  place,  which 
must  also  be  a  reasonable  one,  or,  ordinarily,  a  place  in  the  locality  where  the 
loss  occurred.2 

b.  WAIVER.  — These  provisions  may  be  waived,  in  the  same  manner  as 
those  with  respect  to  proofs  of  loss,  by  acts  of  the  insurer  or  its  agent  by 
which  the  insured  is  led  to  believe  that  compliance  is  not  required  and  is 
unnecessary,3  by  recognition  of  liability  or  other  acts  or  conduct  evincing  an 
intention  not  to  rely  on  such  provisions  or  not  to  insist  on  them,  such  as 
taking  possession  of  the  books  and  making  use  of  them,4  or  by  acts  or  con- 
duct which  make  it  nugatory  for  the  insured  to  proceed  under  the  terms  of 
the  contract,  such  as  denial  of  liability  5  or  refusal  of  the  insurer  or  its  adjuster 
to  proceed  under  the  policy.0 

7.  Iron-safe  Clause—  a.  PURPOSE  AND  VALIDITY.  —  While  the  insured  is 
under  no  implied  obligation  to  preserve  his  books,  vouchers,  and  other  papers, 
and  produce  them  at  the  adjustment  of  the  loss,7  still  the  greater  convenience 
of  such  a  course  8  has  led  to  the  insertion  in  the  policies  within  a  very  few 
years9  of  a  clause  requiring  not  only  that  books  of  account  be  kept,  but  also 
that  they  shall  be  preserved  in  a  fireproof  safe  and  produced  at  the  adjust- 
ment.10 While  there  was  at  first  some  disposition  to  ignore  the  clause  when 
it  was  attached  merely  in  the  form  of  a  rider  and  knowledge  of  it  was  not 
brought  home  to  the  insured,11  it  has  now  become  well  settled  by  adjudications 
which  have  multiplied  rapidly  during  the  few  years  of  its  existence  that  this 
clause  is  not  only  reasonable  but  even  desirable,  and  that  in  ordinary  cases  it 
will  be  enforced.12 


1.  Jones  v.  Howard  Ins.  Co.,  117  N.  Y.  103. 

2.  Murphy  v.  North  British,  etc.,  Ins.  Co., 
61  Mo.  App.  323.  The  insurer  cannot  require 
them  to  be  produced  at  its  office.  American 
Cent.  Ins.  Co.  v.  Simpson,  43  111.  App.  98. 

3.  Waiver  of  Production. — Montelonez/.  Royal 
Ins.  Co.,  47  La.  Ann.  1563;  Robertson  v.  New 
Hampshire  Ins.  Co.,  (Super.  Ct.)  42  N.  Y.  St. 
Rep.  452. 

4.  McKee  v.  Susquehanna  Mut.  Ins.  Co.,  135 
Pa.  St.  544. 

5.  But  denial  as  to  a  part  of  the  articles  in 
an  inventory  is  no  waiver.  Milwaukee  Me- 
chanics' Ins.  Co.  v.  Winfield,  6  Kan.  App.  527. 

6.  Georgia  Home  Ins.  Co.  v.  Goode,  95  Va. 
751. 

Plans,  Builders'  Certificates,  etc.  —  Where  re- 
building would  be  impracticable  and  the  insur- 
ance in  question  is  but  a  small  part  of  the 
aggregate  loss,  failure  to  furnish  plans  and 
specifications  will  not  preclude  recovery. 
Murphy  v.  New  York  Bowery  F.  Ins.  Co.,  62 
Mo.  App.  495. 

A  requirement  that  a  duly  verified  certificate 
of  a  builder  as  to  the  actual  cash  value  of  a 
building  prior  to  the  loss  be  furnished  is  com- 
plied with  by  giving  an  itemized  esiimate  of 
the  cost  of  rebuilding,  signed  by  a  responsible 
firm  of  architects  and  builders,  but  not  veri- 
fied. Summerfield  v.  Phoenix  Assur.  Co.,  65 
Fed.  Rep.  292. 

Objections  to  the  certificate  furnished  must 
be  made  promptly,  and  are  waived  if  not  made 
until  the  trial.  Breckinridge  v.  American 
Cent.  Ins.  Co.,  87  Mo.  62. 

The  furnishing  of  such  a  certificate  is  waived 
also  if  the  insurer  itself  procures  such  an  esti- 
mate by  a  builder  and  offers  to  settle  the  loss 
on  the  basis  of  such  estimate.  Ligon  v.  Equi- 
table F.  Ins.  Co.,  87  Tenn.  341. 

7.  Wightman  v.  Western  M.  &  F.  Ins.  Co.,  8 
Rob.  (La.)  442. 
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8.  Reason  for  Iron-safe  Clause.  —  See  Ostrander 
on  Fire  Insurance  (2d  ed.),  §  299;  Southern 
Ins.  Co.  v.  Parker,  61  Ark.  207. 

9.  The  earliest  case  construing  this  clause 
appears  to  be  Goddard  v.  East  Texas  F.  Ins. 
Co.,  67  Tex.  69,  60  Am.  Rep.  1,  decided  in 
1886. 

10.  Phraseology  of  the  Clause.  —  In  Western 
Assur.  Co.  v.  Redding,  68  Fed.  Rep.  708,  the 
clause  was  set  out  in  full  as  follows:  "  It  is  a 
part  of  the  conditions  of  this  policy  that  the 
insured  shall  keep  a  set  of  books  showing  a 
complete  record  of  business  transacted,  includ- 
ing all  purchases  and  sales,  both  for  cash  and 
credit,  and  take  an  itemized  inventory  of  stock 
on  hand  at  least  once  every  year;  and  it  is 
further  agreed  that  insured  will  keep  such 
books  and  inventory  securely  locked  in  a  fire- 
proof safe  at  night,  and  at  all  times  when  ihe 
store  mentioned  in  this  policy  is  not  actually 
open  for  business,  or  in  some  secure  place,  not 
exposed  to  fire  which  would  destroy  the  house  . 
where  said  business  is  carried  on.  It  is  further 
agreed  that,  in  event  of  loss,  insured  will  pro- 
duce said  books  and  inventory.  Failure  to 
comply  with  these  conditions  shall  render  this 
policy  null  and  void,  and  no  suit  or  action  at 
law  shall  be  maintained  thereunder  for  any 
loss." 

11.  See  Goddard  v.  East  Texas  F.  Ins.  Co.,  67 
Tex.  69,  60  Am.  Rep.  I.  See  also  Phoenix 
Ins.  Co.  v.  Angel,  (Ky.  1897)  38  S.-W.  Rep. 
1067,  holding  that  a  failure  to  comply  with  the 
iron-safe  clause  would  not  work  a  forfeiture. 
But  in  Goldman  North  British  Mercantile 
Ins.  Co.,  48  La.  Ann.  223,  upon  similar  facts 
the  court  took  the  contrary  view. 

12.  Clause  Valid  and  Enforceable—  United 
Staffs.  —  Western  Assur.  Co.  v.  Redding,  68 
Fed.  Rep.  708. 

Alabama.  —  Georgia  Home  Ins.  Co.  v.  Allen, 
(Ala.  1898)  24  So.  Rep.  399. 
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b.  Application.  —  It  has  been  said  that  this  clause,  being  a  promissory 
warranty,  is  to  be  construed  in  the  same  way  as  other  clauses  involving  forfeit- 
ures,1 and  it  seems  that  a  substantial  compliance  is  sufficient;2  but  there  is 
authority  for  the  view  that  a  strict  compliance  is  necessary.3 

(1)  What  Is  Not  Sufficient  Compliance.  — Where  the  course  of  business  of 
the  insured  was  to  make  entries  in  a  blotter  thereafter  transferred  to  a  ledger, 
and  he  made  no  such  entries  for  several  days  before  the  loss,  and  failed  to 
place  the  ledger  in  the  safe,  he  was  held  not  to  have  complied,  even  substan- 
tially, with  the  clause.4  Nor  is  the  effect  of  noncompliance  avoided  by  the 
oversight  of  the  insured  or  his  clerk;5  nor  by  the  fact  that  the  books  were 
supposed  to  be  in  the  safe  where  the  insured  was  in  the  habit  of  keeping  them  ;  6 
nor  because  the  building,  which  was  a  saloon,  was  kept  open  day  and  night, 
and  it  was  inconvenient  for  the  insured  to  have  his  books  locked  up  at  any 
time.7 

(2)  What  Is  Sufficient  Compliance.  — On  the  other  hand,  it  has  been  held 
that  the  clause  is  sufficiently  complied  with  where  the  books  are  kept  in  the 
manner  customary  with  merchants,8  and  that  though  the  methods  of  book- 
keeping are  primitive  and  unskilful,  yet  if  they  show  the  purchases  and  credit 
sales  of  the  insured  they  will  be  sufficient,  although  his  cash  book  may  have 
been  destroyed.9  Moreover,  it  is  held  that  the  books  need  not  be  kept  in  the 
safe  during  the  whole  time  from  sunset  to  sunrise,  but  only  after  the  establish- 
ment closes  for  the  night.10 

An  Invoice  of  Goods  Purchased  is  not  an  inventory  of  stock  which  is  required  by 


Arkansas .  —  Germania  Ins.  Co.  v.  Bromwell, 
62  Ark.  43;  Southern  Ins.  Co.  v.  Parker,  61 
Ark.  207;  Western  Assur.  Co.  v.  Altheimer, 
58  Ark.  565. 

Georgia.  —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Stubbs,  98  Ga.  754. 

Indiana.  —  Citizens'  Ins.  Co.  v.  Sprague,  8 
Ind.  App.  275. 

Louisiana.  —  Goldman  v.  North  British  Mer- 
cantile Ins.  Co.,  48  La.  Ann.  223. 

Texas.  —  Allred  v.  Hartford  F.  Ins.  Co., 
(Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  95:  North- 
western Nat.  Ins.  Co.  v.  Mize,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  670;  Palatine  Ins.  Co.  7/. 
Brown,  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
462;  American  F.  Ins.  Co.  v.  Center,  (Tex. 
Civ.  App.  1895)  33  S.  W.  Rep.  554;  American 
F.  Ins.  Co.  v.  First  Nat.  Bank,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  384;  Standard  F.  Ins.  Co. 
v.  Willock,  (Tex.  Civ.  App.  1894)  29  S.  W. 
Rep.  218;  Home  Ins.  Co.  v.  Cary,  10  Tex. 
Civ.  App.  300;  Kelley-Goodfellovv  Shoe 
Co.  v.  Liberty  Ins.  Co.,  8  Tex.  Civ.  App. 
227. 

See  also  Landman  v.  Insurance  Co.,  19  Ins. 
L.  J.  5  72. 

1.  Construction.  —  Western  Assur.  Co.  v.  Red- 
ding, 30  U.  S.  App.  442,  68  Fed.  Rep.  70S,  where 
the  court  said  :  "  While,  therefore,  it  is  certainly 
the  law  that  a  precedent  condition  warranted  to 
exist  m  ust  in  fact  exist  exactly  as  stated  or  there 
will  be  no  contract,  because  the  minds  meet 
only  on  all  the  stipulated  conditions,  a  prom- 
issory warranty  is  often,  if  not  always,  neces- 
sarily a  condition  subsequenl,  and  courts 
should  and  do  and  will  apply  to  these  the  doc- 
trines that  obtain  in  adjudging  forfeitures." 
The  doctrines  thus  stated  were  applied  to  the 
iron-safe  clause. 

2.  Substantial  Compliance  Sufficient. — See  West- 
ern Assur.  Co.  v.  Redding,  30  U.  S.  App.  442, 
68  Fed.  Rep.  708;  Georgia  Home  Ins.  Co.  v. 
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Allen,  (Ala.  1898)  24  So.  Rep.  399:  Royal  Ins. 
Co.  v.  Brown,  (Tex.  Civ.  App.  1896)  36  S.  W. 
Rep.  591. 

3.  Contra. — Western  Assur.  Co.  v.  Altheimer, 
58  Ark.  565,  where  it  was  held  to  be  error  to 
instruct  the  jury  lhat  a  substantial  compliance 
with  the  requirements  of  the  iron-safe  clause 
was  sufficient.  Yet  it  is  to  be  noted  lhat  in 
this  case  it  was  adjudged  that  the  error  was 
not  prejudicial,  because  strict  compliance  with 
the  requirements  of  the  clause  was  held  to 
have  been  shown. 

4.  What  Amounts  to  Compliance.  —  Georgia 
Home  Ins.  Co.  v.  Allen,  (Ala.  1898)  24  So. 
Rep.  39Q. 

5.  Excuses  for  Noncompliance. —  Goldman  v. 
North  British  Mercantile  Ins.  Co.,  48  La.  Ann. 
223. 

6.  Allred  v.  Hartford  F.  Ins.  Co.,  (Tex.  Civ. 
App.  1896)  37  S.  W.  Rep.  95. 

7.  Southern  Ins.  Co.  v.  Parker,  61  Ark.  207. 

8.  How  Books  Must  Be  Kept.  — Jones  v.  South- 
ern Ins.  Co.,  38  Fed.  Rep.  19. 

9.  Western  Assur.  Co.  v.  Redding,  68  Fed. 
Rep.  708. 

10.  Time  Within  Which  Books  to  Be  in  Safe.  — 

Jones  v.  Southern  Ins.  Co.,  3S  Fed.  Rep.  19, 
where  it  was  observed:  "  The  proper  con- 
struction of  the  policy  is  not  that  the  books 
shall  be  kept  in  the  safe  from  sunset  to  sun- 
rise, but  that  they  shall  be  so  kept  from  the 
time  the  business  of  the  day  is  ended  and 
the  store  closed  for  the  night.  It  is  part  of  the 
business  day,  and  not  '  night,'  within  the 
meaning  of  the  policy,  so  long  as  the  store  is 
kept  open  and  business  transacted,  though  it 
be  eight,  nine,  or  ten  o'clock  at  night;  in  other 
words,  within  the  meaning  of  the  policy,  night 
begins  when  the  business  for  the  day  ends." 
Compare  with  this  case,  however.  Southern 
Ins.  Co.  v.  Parker,  61  Ark.  207,  where  the  busi- 
ness was  operated  at  night. 
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this  clause  to  be  preserved  and  produced.1 

Safe  and  Contents  Destroyed.  —  Where  the  safe  and  its  contents  are  destroyed 
without  fault  on  the  part  of  the  insured,  it  is  held  that  he  is  excused  from 
producing  the  books  and  inventories.2 

Books  Partially  Destroyed.  —  So  where  the  fire  occurs  while  the  insured  is  taking 
an  inventory  and  a  book  is  inadvertently  left  out  of  the  safe,  but  its  deficien- 
cies are  supplied  by  duplicate  invoices,  it  will  be  a  sufficient  compliance.3  It 
has  also  been  held  that  the  insured  might  recover  though  the  blotter  contain- 
ing an  account  of  the  sales  on  the  date  previous  to  the  fire  was  destroyed,  the 
insured,  however,  having  properly  preserved  his  books  of  original  entry;  4  and 
the  same  was  held  even  where  the  latter  books  were  not  preserved.5 

c.  Questions  for  the  Jury.  —  It  has  also  been  held  that  the  question 
of  the  compliance  of  the  insured  with  the  clause  is  one  for  the  jury  to  deter- 
mine,6 and  that  unless  the  jury  finds  the  insured  to  have  been  negligent,  he 
will  not  be  precluded  from  recovery  because  during  the  fire  his  bookkeeper 
opened  the  safe  and  removed  the  contents,  a  portion  of  which  were  lost.7 

Expert  Evidence.  — ■  Where  expert  bookkeepers  testify  that  the  insured's 
record  of  cash  sales  is  complete,  although  he  keeps  no  other  books,  it  may  be 
left  for  the  jury  to  say  whether  he  has  complied  with  the  requirement.8  But 
testimony  as  to  the  "  usualness  "  of  a  creditor's  keeping  the  books  for  his 
debtor  and  as  to  whether  the  witness  had  ever  seen  such  books  as  those  of  the 
insured  is  inadmissible  though  offered  by  an  expert.9 

Clause  Inserted  by  Fraud.  —  Where  the  clause  is  inserted  by  fraud  and  without 
the  knowledge  of  the  insured,  it  will  not,  of  course,  bind  him;  and  whether 
such  is  the  case  is  likewise  a  question  for  the  jury.10 

d.  WAIVER.  —  The  iron-safe  clause  will  be  waived  by  the  acceptance  of 
an  application  which  informs  the  insurer  that  the  books  will  be  kept  else- 
where,11 or  by  requiring  of  the  insured  that  he  produce  at  considerable  trouble 
and  expense  duplicates  of  the  burnt  invoices,13  and  even  by  knowledge  at  the 
time  of  the  issuance  of  the  policy  that  the  insured  had  no  safe,13  and  by 
receiving  and  examining  with  approval  books  which  were  known  not  to  have 
been  in  the  safe  at  the  time  of  the  fire.14 

Acts  of  Agents.  —  But  the  clause  cannot  be  waived  where  the  policy  expressly 
prohibits  agents  from  waiving  its  requirements,15  and  the  mere  statement  of 
the  soliciting  agent  that  it  is  unnecessary  to  keep  such  books  as  are  required 

1.  Invoice  of  Goods  Not  Inventory.  —  Home  Altheimer,  58  Ark.  565.  Compare  McNutt  v. 
Ins.  Co.  v.  Delta  Bank,  71  Miss.  608.  Virginia  F.  &  M.  Ins.  Co.,  (Tenn.  Ch.  1897)  45 

2.  Safe  and  Contents  Destroyed.  —  Sneed  v.  S.  VV.  Rep.  61,  where  extrinsic  evidence  was 
British-America  Assur.  Co.,  73  Miss.  279,  also  allowed_  to  supply  the  deficiencies  of  the 
where  it  was  declared  that"  an  extraordinary  books  of  the  insured. 

and  unforeseen  conjuncture  of  circumstances         9.  Morris  v.  Imperial  Ins.  Co.,  (Ga.  1899)  32 

which  puts  the  production  of  the  books  beyond  S.  E.  Rep.  595. 

the  reach  of  the  insured,  without  fault  on  his         10.  Clause  Fraudulently  Inserted.  —  Liverpool, 

part,  must  relieve  from  the  performance  of  an  etc.,  Ins.  Co.  v.  Morris,  84  Ga.  759;  Goddard. 

impossible  act."  v.  East  Texas  F.  Ins.  Co.,  67  Tex.  69,  60  Am. 

3.  Where  Certain  Books  Destroyed.  —  McNutt  Rep.  1. 

v.  Virginia  F.  &  M.  Ins.  Co.,  (Tenn.  Ch.  1897)         11.  Accepting  Application.  —  Sprott   v.  New 

45  S.  W.  Rep.  61.  Orleans  Ins.  Assoc.,  53  Ark.  215.    But  compare 

4.  Pennsylvania  F.  Ins.  Co.  v.  Brown,  (Tex.  Morris  v.  Imperial  Ins.  Co.,(Ga.  1899)  32  S.  E. 
Civ.  App.  1896)  36  S.  W.  Rep.  590;  Sun  Mut.  Rep.  599. 

Ins.  Co.  v.  Brown,  (Tex.  Civ.  App.  1896)  36  S.         12.  Kequiring    Production    of   Duplicates.  — 

W.  Rep.  591;  Brown  v.  Palatine  Ins.  Co.,  89  Brown  v.  State  Ins.  Co.,  74  Iowa  428. 

Tex.  590.  13.  Knowledge  that  Insured  Is  Without  Safe.  — 

5.  Royal  Ins.  Co.  v.  Brown,  (Tex.  Civ.  App.  Mitchell  v.  Mississippi  Home  Ins.  Co.,  72 
1896)  36  S.  W.  Rep.  591.  Miss.  53,  48  Am.  St.  Rep.  535- 

6.  Sufficiency  of  Compliance  for  Jury.  —  West-  14.  Receiving  Books  Kept  Elsewhere.— Curnow 
ern  Assur.  Co.  v.  Altheimer,  58  Ark.  565.  v.  Phcenix  Ins.  Co.,  46  S.  Car.  79. 

7.  East  Texas  F.  Ins.  Co.  v.  Harris,  7  Tex.  15.  Waiver  by  Acts  of  Agents.  —  Northwestern 
Civ.  App.  647.  Nat.  Ins.  Co.  v.  Mize,  (Tex.  Civ,  App.  1896)  34 

8.  Expert  Testimony.  —  Western  Assur.  Co.  v.  S.  W.  Rep.  670. 
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by  the  clause  will  not  bind  the  insurer.'  So  it  has  been  held  that  the  agent's 
knowledge  that  the  books  will  be  kept  in  a  different  manner  will  not  consti- 
tute a  waiver.8 

8.  Examination  under  Oath  —  a.  Validity  of  Requirement.  —  As  the 
facts  with  respect  to  the  amount  and  circumstances  of  a  loss  are  almost 
entirely  within  the  sole  knowledge  of  the  insured,  and  the  opportunity  and 
temptation  to  perpetrate  a  fraud  upon  the  insurer  is  often  great,  it  is  neces- 
■  sary  that  it  have  some  means  of  cross-examining,  as  it  were,  upon  the  written 
statement  and  proofs  of  the  insured,  for  the  purpose  of  getting  at  the  exact 
facts  before  paying  the  sum  claimed  of  it.  Such  considerations  justify  the 
provision  universally  to  be  met  with  in  policies,  requiring  the  insured  as  often 
as  demanded  to  submit  to  an  examination  under  oath  touching  all  matters 
material  to  the  adjustment  of  the  loss,  and  provisions  of  that  character  are 
held  to  be  reasonable  and  valid.3 

b.  Demand.  —  The  examination  under  oath  is  a  matter  distinct  and  sepa- 
rate from  the  proofs  of  loss,  and  does  not  affect  conditions  or  provisions 
dependent  upon  the  proofs,4  but,  like  the  requirements  as  to  the  certificate  of 
a  magistrate  and  the  production  of  books,  is  something  that  must  be 
demanded  by  the  insurer  in  order  to  create  an  obligation  on  the  part  of  the 
insured  to  comply.  The  demand  must  be  specific  and  distinct,5  must  be 
made  within  a  reasonable  time,  and  a  reasonable  place  must  be  fixed.6  The 
insurer  cannot  require  the  insured  to  appear  at  its  office  for  examination.7 

c.  Manner  and  Scope.  —  The  insured  is  entitled  to  have  his  counsel 
present  at  the  examination,  and  it  is  not  a  breach  of  the  conditions  of  the 
policy  to  refuse  to  submit  to  an  examination  in  private  without  counsel, 
especially  where  the  insurer  refuses  to  agree  that  the  insured  shall  be  allowed 
to  take  a  copy  of  the  examination.8  The  insured  is  obliged  to  answer  only 
such  questions  as  are  material,  and  his  refusal  to  answer  certain  questions  will 
not  avoid  the  insurance  if  the  court  cannot  perceive  that  they  bear  materially 
upon  the  insurance  and  loss.9  A  wife,  although  authorized  to  make  proofs 
of  loss,  may  not  be  examined  as  to  a  loss  claimed  by  her  insured  husband.10 

d.  Effect  of  Statements.  —  The  insured  is  not  conclusively  bound  by 
his  statements  made  in  the  course  of  the  examination,  especially  if  his  books 
are  kept  from  him  and  he  is  compelled  to  answer  from  memory  alone,11  but, 
like  any  other  admissions,  they  are  admissible  in  evidence  against  him.18 

1.  Germania  Ins.  Co.  v.  Bromwell,  62  (U.  S.)  375;  Titus  v.  Glens  Falls  Ins.  Co.,  81 
Ark.  43.  N.  Y.  410.    But  everything  fairly  relevant  and 

2.  Morris  v.  Imperial  Ins.  Co.,  (Ga.  1899)  32  pertinent  to  the  insutance  and  to  the  loss  and 
S.  E.  Rep.  599.  the  circumstances  and  amount  thereof  is  ma- 

3.  Provision  for  Examination  of  Insured  under  terial.  Claflin  v.  Common  wealth  Ins.  Co.,  110 
Oath.  —  Gross  v.  St.  Paul  F.  &  M.  Ins.  Co.,  22  U.  S.  81. 

Fed.  Rep.  74;  Fleisch  v.  Insurance  Co.  of  10.  Husband  Insured  —  Wife  May  Not  Be  Ex- 
North  America,  58  Mo.  App.  596.  amined.  —  O'Connor  v.  Hartford  F.  Ins.  Co., 

4.  Winneshiek  Ins.  Co.  v.  Schueller,  60  111.  31  Wis.  160. 

4°5-  11.  How  Far  Insured  Bound.  —  Germania  F. 

5.  Specific  Demand  Necessary.  —  State  Ins.  Co.  Ins.  Co.  v.  Curran,  8  Kan.  9;  Commercial  Ins. 
v.  Maackens.  3S  N.  J.  L.  564.    So  that  a  letter  Co.  v.  Hucknerger,  52  111.  464. 

to  the  attorjiey  of  the  insured  asking  that  he  12.  Moore  v.  Protection  Ins.  Co.,  29  Mc.  97, 

make  out  a  statement  and  have  it  sworn  to  by  48  Am.  Dec.  514. 

the  insured  is  not  a  demand  for  examination  Examination  under  Oath.  —  Where  the  loss 

under  oath.    Dougherty  v.  German  American  was  payable  to  a  third  person,  it  was  suggested 

Ins.  Co.,  67  Mo  App.  526.  that  he  would  be  bound  to  produce  the  insured 

6.  Essentials  of  Demand.  —  Aurora  F.  Ins.  Co.  for  examination  on  demand.  State  Ins.  Co.  v, 
v.  Johnson,  46  hid.  315.  Maackens,  38  N.  J.  L.  564. 

7.  Appearance  at  Office  Not  Demandable. —  Under  prior  forms  of  policy  it  was  held  tli.it 
American  Cent.  Ins.  Co.  v.  Simpson,  43  III.  the  insured  need  not  submit  to  a  second  ex- 
App.  98.  amination.    Moore  v.  Protection  Ins.  Co.,  29 

8.  Entitled  to  Counsel.  —  American  Cent.  Ins.  Me.  97,  48  Am.  Dec.  514.  But  see  Bonner  v. 
Co.  v.  Simpson,  43  III.  App.  98;  Thomas  v.  Home  Ins.  Co.,  13  Wis.  677. 

Burlington  Ins.  Co.,  47  Mo.  App.  169.  In  case  examination  is  only  made  a  con- 

9.  Material  Questions  Only  Need  Be  Answered.  dition  of  payment  of  the  loss,  failure  to  submit 
—  Insurance  Companies  v.  Weides,  14  Wall.  thereto  merely  postpones  payment,  and  does 
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9.  Arbitration  and  Appraisement  —  a.  ORIGIN  AND  PURPOSE  OF  REQUIRE- 
MENT. —  Provisions  for  arbitration  are  almost,  if  not  quite,  as  old  as  policies 
of  insurance,  and  plainly  arose  from  a  desire  to  avoid  the  delay  and  expense 
incident  to  litigation.  But  not  only  have  they  proved  to  a  great  extent 
ineffectual  by  reason  of  the  refusal  of  courts  to  enforce  them,  but  they  have 
been  somewhat  liable  to  abuse.  It  is  more  than  ordinarily  difficult  in  this 
matter  to  lay  down  general  rules  or  to  deduce  general  principles,  from  the 
adjudged  cases,  since  the  varying  forms  of  the  provisions,  the  various  views  of 
different  courts  as  to  the  policy  of  such  provisions,  and  the  varying  construc- 
tions given  to  them  have  to  be  taken  into  account/ 

Two  General  Stages  May  Be  Distinguished  —  one  in  which  arbitration  is  made  the  sole 
means  of  determining  liability,  the  second  in  which  arbitration  as  to  the 
amount  of  the  loss  is  made  a  condition  precedent  to  payment  and  suit  in  case 
of  disagreement.  Of  the  latter,  there  are  two  general  sub-stages  —  the  one 
making  it  something  to  be  demanded,  like  the  certificate  of  a  magistrate  or 
examination  under  oath;  the  other,  represented  by  the  standard  policy, 
endeavoring  to  eliminate  this  feature  and  fixing  definitely  the  number  of 
appraisers,  their  qualifications,  and  the  manner  of  their  choice. 

b.  First  Stage  —  Arbitration  or  Appraisement  Provided  as  Sole 
Means  of  Fixing  Liability.  —  An  agreement  to  refer  all  matters  in  dispute 
to  arbitration,  including  the  liability  of  the  insurer,  is  invalid  and  unenforce- 
able, being  in  contravention  of  the  jurisdiction  of  the  courts.1  But  if  the  par- 
ties proceed  to  arbitrate  under  such  circumstances,  it  has  been  held  that  the 
award  may  be  set  up  in  bar  of  an  action.2  On  the  other  hand,  an  agreement 
to  submit  some  special  matter,  usually  the  amount  of  the  loss,  to  arbitration, 
leaving  the  general  question  of  liability  for  the  courts,  is  valid  and  will  be 
upheld  in  the  courts.3  In  order  that  such  a  provision  be  enforceable,  how- 
ever, the  parties  not  having  acted  thereunder,  it  must  state  the  number  of 
arbitrators  or  appraisers  and  how  they  shall  be  chosen.4  ^  Nor  will  it  be 
enforced  where  it  provides  that  arbitration  or  appraisement  "  may  "  be  had, 
such  language  leaving  it  to  the  option  of  the  parties.5 

c.  Second  Stage  — Arbitration  Made  a  Condition  Precedent  — 
(i)  Validity.  —  The  next  and  most  important  stage  was  to  make  arbitration 
or  appraisement  of  the  loss,  in  case  of  disagreement,  a  condition  precedent  to 
liability  and  to  recovery.    Such  provisions  are  reasonable  and  valid,6  and 

no:  give  rise  to  a  forfeiture.    Weide  v.  Ger-  Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla.  209; 

mania  Ins.  Co.,  1  Dill.  (U.  S.)  441.  Mosness  v.  German-American    Ins.  Co.,  50 

If  the  policy  requires  that  the  insured  sign  Minn.  341. 

the  examination,  this  provision  must  be  com-  4.  Case  v.  Manufacturers'  F.  &  M.  Ins.  Co., 

plied  with.    Grigsby  v.  German  Ins.  Co.,  40  82  Cal.  263;    ^Etna  Ins.  Co.  v.  McLead,  57 

Mo.  App.  276;  Bonner  v.  Home  Ins.  Co.,  13  Kan.  95. 

Wis.  677.  5.  Continental  Ins.  Co.  v.  Wilson,  45  Kan. 

The  insured  cannot  object  to  the  examina-  250,  23  Am.  St.  Rep.  720;  Nurney  v.  Fireman's 

tion  merely  on  the  ground  that  it  is  not  satis-  Fund  Ins.  Co.,  63  Mich.  633,  6  Am.  St.  Rep. 

factory.    Submitting  to  the  examination  and  338. 

answering  the  questions   asked  constitute  a  6.  Arbitration    Made    Condition   Precedent  — 

compliance  with  the  condition.     Mevers  v.  United  States.  —  Hamilton  v.  Liverpool,  etc., 

Council  Bluffs  Ins.  Co.,  72  Iowa  176.  Ins.  Co.,  136  U.  S.  242;  Hamilton  v.  Home 

1.  Agreement  to  Refer  All  Matters  in  Dispute  Ins.  Co.,  137  U.  S.  370;  Gauche  v.  London, 
to  Arbitration.  —  German-American  Ins.  Co.  v.  etc.,  Ins.  Co.,  10  Fed.  Rep.  347,  4  Woods  (U. 
Etherton,  25  Neb.  505;  Leach  v.  Republic  F.  S.)  102. 

Ins.  Co.,  58  N.  H.   245;   Mark  v.  National  California.  —  Old  Saucelito  Land,  etc.,  Co. 

F.  Ins.  Co.,  24  Hun  (N.  Y.)  565;  Trott  v.  City  v.  Commercial  Union  Assur.  Co.,  66  Cal.  253. 

Ins.  Co.,  2  Cliff.  (U.  S.)  439.    See  also  the  title  Iowa.  —  Zalesky  v.  Home  Ins.  Co.,  102  Iowa 

Arbitration  and  Award,  vol.  2,  p.  570.  613. 

2.  Johnson  v.  Humboldt  Ins.  Co..  91  111.  92,  Massachusetts.  —  Reed  v.  Washington  F.  & 
33  Am    Rep.  47;   Richardson  v.  Suffolk  Ins.  M.  Ins.  Co.,  138  Mass.  572. 

Co.,  3  Met.  (Mass.)  573;  Stephenson  v.  Pis-  Michigan.  —  Chippewa     Lumber     Co.  v. 

cataqua  F.  &  M.  Ins.  Co.,  54  Me.  55;  Burchell  Phenix  Ins.  Co.,  80  Mich.  116. 

v.  Marsh,  17  How.  (U.  S.)  344.  Minnesota.  —  Gasser  v.  Sun  Fire  Office,  42 

3.  Western  Assur.  Co.  v.  Hall,  112  Ala.  318;  Minn.  315. 
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must  be  complied  with.1  Several  varieties  of  clauses  as  to  arbitration  which 
represent  this  stage  are  to  be  met  with.  The  earlier  forms  were  not  effective 
either  as  to  making  the  arbitration  or  appraisement  a  condition  precedent  or 
in  the  matter  of  demand. 

When  Clause  Constitutes  Condition  Precedent.  —  Where  the  arbitration  or  appraise 
ment  is  not  made  a  condition  precedent,  it  is  merely  a  collateral  or  inclepend 
ent  promise,  a  breach  of  which  might  give  rise  to  a  cause  of  action,  but  which 
may  not  be  set  up  in  bar  of  an  action  on  the  policy,3  and  unless  arbitration  or 
appraisement  is  expressly  and  clearly  made  a  condition  precedent  the  provi 
sions  with  respect  thereto  will  not  be  construed  to  make  it  such  3  Where 
there  is  an  express  provision  that  in  case  of  disagreement  as  to  the  amount  of 
loss  it  shall  be  ascertained  by  appraisement,  and  that  no  action  shall  be  main 
tamed  until  it  has  been  so  fixed,  or  that  the  insurer  shall  not  be  liable  until 
the  amount  of  the  loss  has  been  so  fixed,  such  arbitration  or  appraisement  is 
a  condition  precedent.4 

When  Applicable.  —  Even  in  such  a  case,  however,  it  is  unnecessary  unless 
there  is  a  disagreement,5  and  the  disagreement  must  be  bona  fide  Where 
there  is  no  effort  to  agree,  arbitration  is  unnecessary.6 

Eevocability.  —  In  Pennsylvania  the  agreement  to  arbitrate  is  held  to  be 
revocable  by  either  party.7  And  the  same  ground  was  taken  in  another  juris- 
diction where  it  was  held  that  the  policy  provided  for  a  common-law  arbitra- 
tion. H 

(2)  Arbitration  Agreement  After  Loss.  —  If  after  loss  the  parties  aoree 
upon  an  arbitration  or  appraisement,  the  arbitration  provided  for  in  the  policy 
and  the  requirements  with  respect  thereto  are  waived ;  the  proceedings  will  be 

Missouri.  —  Murphy  v.  Northern  British, 
etc.,  Co.,  61  Mo.  App.  323. 

New  Jersey.  —  Wolffe  v.  Liverpool,  etc.,  Ins. 
Co.,  50  N.  J.  L.  453. 

North  Carolina.  —  Pioneer  Mfg.  Co.  71. 
Phoenix  Assur.  Co.,  106  N.  Car.  28;  Herndon 
v.  Imperial  F.  Ins.  Co.,  107  N.  Car.  183. 

Texas.  —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Clancy,  71  Tex.  5. 

Wisconsin.  —  Chapman  v.  Rockford  Ins.  Co., 
*9  Wis.  572. 

See  also  the  title  Arbitration  and  Award, 
vol.  2,  pp.  573,  574. 

1.  Must  Be  Complied  With.  —  Murphy  v. 
Northern  British,  etc.,  Co.,  61  Mo.  App.  323. 
Or  at  least  reasonable  effort  must  be  made  to 
comply  with  it.  McNees  v.  Southern  Ins.  Co., 
69  Mo.  App.  232. 

But  if  failure  to  comply  with  the  terms  of 
the  policy  in  this  regard  was  due  to  the  fault 
of  the  insurer,  the  latter  may  not  take  advan- 
tage thereof.  Powers  Dry  Goods  Co.  v.  Im- 
perial F.  Ins.  Co.,  48  Minn.  380;  Uhrig  v. 
Williamsburg  City  F.  Ins.  Co.,  101  N.  Y. 
362. 

So  also  if  the  appraisal  failed  through  the 
misconduct  of  the  appraiser  appointed  by  the 
insurer.  Bishop  v.  Agricultural  Ins.  Co.,  130 
N.  Y.  488. 

But  if  the  failure  was  due  to  the  fault  of  the 
insured  or  his  representative  it  is  a  defense  for 
the  insurer.  Caledonian  Ins.  Co.  v.  Traub,  83 
Md.  524. 

2.  Where  Provision  for  Arbitration  an  Independ- 
ent Promise. —  Hamilton  v.  Liverpool,  etc:, 
Ins.  Co.,  136  U.  S.  242;  Hamilton  v.  Home 
Ins.  Co.,  137  U.  5.  370. 

3.  Must  Be  Expressly  Made  Condition  Precedent. 
—  Read  v.  State  Ins.  Co.,  103  Iowa  307;  Liv- 
erpool, etc.,  Ins.  Co.  v.  Creighton,  51  Ga.  95; 


Nute  v.  Hamilton  Mut.  Ins.  Co.,  6  Gray 
(Mass.)  174;  Reed  v.  Washington  F.  &  M.  In<=. 
Co.,  138  Mass.  572;  Clement  v.  British  AmerU 
can  Assur.  Co.,  141  Mass.  298. 

4.  Carroll  v.  Girard  F.  Ins.  Co.,  72  Cal  207- 
Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla.  209' 
George  Dee,  etc.,  Co.  v.  Key  City  F.  Ins.  Co.,' 
104  Iowa  167;  Eichner  v.  Liverpool,  etc  Ins' 
Co  (C.  PI.)  29  N.  Y.  St.  Rep.  411 ;  Chapman 
v.  Rockford  Ins.  Co.,  89  Wis.  572.  But  see 
Mark  v.  National  F.  Ins.  Co.,  24  Hun  (N.  Y.) 
565;  Crossley  v.  Connecticut  F.  Ins.  Co.,  27 
Fed.  Rep.  30. 

5.  Arbitration  Unnecessary  Unless  There  Is  Dis- 
agreement. —  Farn urn  v.  Phoenix  Ins.  Co.,  S3 
Cal.  246,  17  Am.  St.  Rep.  233;  Rosen  wald  * 
Phoenix  Ins.  Co..  50  Hun  'N.  Y.)  172-  Moyer 
v.  Sun  Ins.  Office,  176  Pa.  St.  579;  Manchester 
F.  Ins.  Co.  v.  Simmons,  12  Tex.  Civ.  App. 
607;  American  F.  Ins.  Co.  v.  Stuart  (Tex 
Civ.  App.  1896)  38  S.  W.  Rep.  395. 

6.  Boyle  w.  Hamburg-Bremen  F.  Ins.  Co., 
169  Pa.  St.  349;  Manchester  F.  Ins.  Co.  ». 
Simmons,  12  Tex.  Civ.  App.  607. 

A  disagreementas  to  the  basis  of  estimating 
the  loss  is  not  within  the  purview  of  this  con- 
dition. Virginia  F.  &  M.  Ins.  Co.  v.  Cannon, 
(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  945. 

But  where  the  insurer  offers  a  sum  which 
the  insured  refuses,  there  is  a  disagreement. 
Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co.,  106 
N.  Car.  28. 

7.  Agreement    Held    Revocable.  —  Merit  •  v. 

Armenia  F.  Ins.  Co.,  -9  Pa.  Si.  478,  21  Am. 
Rep.  80;  Commercial  Union  Assur.  Co.  v. 
Hocking,  115  Pa.  St.  407,  2  Am.  St.  Rep.  562- 
Yost  v.  McKee,  179  Pa.  St.  381. 

8.  Nurney  v.  Firemen's  Fund  Ins.  Co.,  63 
Mich.  633,  6  Am.  St.  Rep.  33S,  holding  that 
bringing  suit  was  a  revocation. 
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governed  by  the  new  agreement,  and  the  insurer  may  not  claim  a  breach  of 
the  conditions  of  the  policy  because  the  terms  thereof  as  to  the  arbitration  or 
appraisement  therein  provided  for  were  not  complied  with.1  Such  agreements 
are  binding  unless  entered  into  through  fraud  or  mistake,2  except  where  the 
loss  is  total  and  is  governed  by  valued-policy  laws,3  even  though  arbitration 
was  not  made  a  condition  precedent  in  the  policy.4 

(3)  Total  Loss.  —  In  case  of  a  total  loss  under  a  policy  within  the  purview 
of  valued-policy  laws,  and  in  other  cases  where  the  loss  is  total  and  the 
amount  to  be  paid  is  fixed  by  the  policy,  provisions  of  the  policy  as  to  arbi- 
tration and  appraisement  and  arbitration  agreements  are  inapplicable  and  will 
not  be  enforced  or  given  effect.5  The  terms  of  the  policy  as  to  arbitration 
are  applicable  to  a  total  loss,  however,  unless  it  is  governed  by  such  statutes 
or  the  amount  is  absolutely  fixed.6 

d.  Appraisement  Proceedings  —  (1)  Demand  and  Notice  —  Necessity  of 
Demand. —  As  to  the  necessity  for  demand,  so  much  depends  upon  the  varying 
terms  of  the  policies  under  consideration  in  the  different  cases  that  a  great 
part  of  the  seeming  disagreement  in  the  authorities  is  unreal,  although  there 
is  not  entire  accord.  If  the  policy  provides  for  arbitration  or  appraisement 
"  if  requested  "  or  "  upon  written  request,"  or  employs  like  terms,  a  demand 
is  necessary  in  order  to  require  such  ascertainment  of  the  loss.7  In  cases 
where  such  terms  are  not  used,  but  a  demand  is  implied  from  the  language 
of  the  provision,  or  a  disagreement  requiring  arbitration  is  not  clear,  the  same 
has  been  held,  and  doubtless  a  feeling  that  demand  is  a  safe  and  effective 
method  of  indicating  a  disagreement  was  the  moving  cause  of  many  decisions.* 
On  the  other  hand  it  is  held  that  where  arbitration  is  distinctly  made  a  condi- 
tion precedent,  no  demand  is  necessary,  and  if  the  insurer  does  not  demand 
it  the  insured  must  offer  to  submit  to  it.9    Under  the  New  York  standard 


1.  Waiver  by  Arbitration  Agreement  After  Loss. 

—  Davis  v.  Western  Massachusetts  Ins.  Co., 
8  R.  I.  277;  Harrison  v.  German-American  F. 
Ins.  Co.,  67  Fed.  Rep.  577-  As  to  the  scope 
of  arbitration  under  such  agreements,  see  Ger- 
mania  F.  Ins.  Co.  v.  Warner,  13  Ind.  App.  466. 

2.  Validity  of  Agreement  After  Loss.  —  Spring- 
field F.  &  M.  Ins.  Co.  v.  Payne,  57  Kan.  291. 

3.  O'Keefe  v.  Liverpool,  etc.,  Ins.  Co.,  140 
Mo.  558.  But  in  the  absence  of  such  statutes 
the  value  of  property  totally  destroyed  is  a 
proper  subject  of  such  an  agreement.  Ger- 
mania  F.  Ins.  Co.  v.  Warner,  13  Lid.  App.  466. 

4.  Springfield  F.  &  M.  Ins.  Co.  v.  Payne,  57 
Kan.  291. 

A  partner  may  bind  his  absent  partner  by 
such  an  agreement.  Brink  v.  New  Amster- 
dam F.  Ins.  Co.,  5  Robt.  (N.  Y.)  104. 

5.  Total  Loss  under  Valued-policy  Laws  —  Pro- 
vision Inapplicable. —  Williams  v.  Hartford  Ins. 
Co.,  54  Cal.  442,  35  Am.  Rep.  77;  Jacobs  v. 
North  British,  etc.,  Ins.  Co.,  1  Mo.  App.  Rep. 
435;  Lang  v.  Eagle  F.  Co.,  12  N.  Y.  App.  Div. 
39;  Rosenwald  v.  Phoenix  Ins.  Co.,  50  Hun 
(N.  Y.)  172;  Yendel  v.  Western  Assur.  Co.,  21 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  48;  Doxey  v. 
Royal  Ins.Co.,  (Tenn.  Ch.  1896)  36  S.  W.  Rep. 
950;  Thompson  v.  St.  Louis  Ins.  Co.,  43  Wis. 
459;  Thompson  v.  Citizens'  Ins.  Co.,  45  Wis. 
388;  Williamson  v.  Hand-in-Hand  Mut.  F. 
Ins.  Co.,  26  U.  C.  C.  P.  266;  Adams  v. 
National  Ins.  Co.,  20  New  Brims.  569. 

But  the  question  whether  the  loss  is  total 
may  be  referred  to  arbitration.  Yendel  v. 
Western  Assur.  Co.,  21  Mis,c.  Rep.  (N.  Y. 
Supreme  Ct.)  348. 

6.  Applicable  in  Absence  of  Such  Statutes  or 
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Provisions. —  Adams  v.  New  York  Bowery  F. 
Ins.  Co.,  85  Iowa  6;  Chippewa  Lumber  Co.  v. 
Phenix  Ins.  Co.,  80  Mich.  116. 

7.  Policy  Providing  for  Arbitration  on  Request 
—  Demand  Essential.  —  German  American  Ins. 
Co.  v.  Steiger,  109  111.  254;  Davis  v.  Anchor 
Mut.  F.  Ins.  Co.,  96  Iowa  70;  Probst  v.  Ameri- 
can Cent.  tns.  Co.,  2  Mo.  App  Rep.  1280;. 
Nurney  v.  Fireman's  Fund  Ins.  Co.,  63  Mich. 
633,  6  Am.  St.  Rep.  338;  Lawrence  v.  Niagara 
F.  Ins.  Co.,  2  N.  Y.  App.  Div.  267;  Wright  v. 
Susquehanna  Mut.  F.  Ins.  Co.,  110  Pa.  St.  29; 
Wallace  v.  German  American  Ins.  Co.,  1  Mc- 
Crary  (U.  S.)  335;  Ulrich  v.  National  Ins.  Co., 
4  Ont.  App.  84. 

8.  Necessity  for  Demand  Implied  from  Language 
or  Circumstances.  —  Commercial  Ins.  Co.  v. 
Robinson,  64  111.  265,  16  Am.  Rep.  557;  Hayes 
v.  Mitford  Mut.  F.  Ins.  Co.,  170  Mass.  492; 
Randall  v.  American  F.  Ins.  Co.,  10  Mont. 
340;  Randall  v.  Liverpool,  etc.,  Ins.  Co.,  10 
Mont.  368;  Randall  v.  Lancashire  Ins.  Co., 
jo  Mont.  367;  Randall  v.  Phcenix  Ins.  Co.,  10 
Mont.  362;  Tilley  v.  Connecticut  F.  Ins.  Co., 
86  Va.  811;  Kahnweiler  v.  Phenix  Ins.  Co.,  32 
U.  S.  App.  230. 

A  provision  for  arbitration  at  the  request  of 
either  party  and  another  making  such  arbitra- 
tion a  condition  precedent  are  to  be  construed 
together,  and  an  award  is  not  a  condition 
precedent  unless  arbitration  is  requested. 
Capitol  Ins.  Co.  v.  Wallace,  48  Kan.  400; 
Wallace  v.  German-American  Ins.  Co.,  41  Fed. 
Rep.  742. 

9.  Arbitration  Condition  Precedent  —  Demand 
Held  Unnecessary.  —  Adams  v.  South  British, 
etc.,  F.  &  M.  Ins.  Companies,  70  Cal.  198;. 
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policy  a  demand  is  not  required.1 

Essentials  of  Demand.  —  Where  demand  or  request  is  necessary,  it  must  be 
made  in  a  reasonable  time.2  The  request  or  demand  must  be  distinct  and 
specific.  Presenting  proofs  of  loss  and  certificates  required  by  other  provi- 
sions of  the  policy  is  not  a  request  for  appraisement  or  offer  to  submit 
thereto.3  But  tender  of  an  agreement  for  arbitration  drawn  in  strict  con- 
formity with  the  terms  of  the  policy,  with  a  letter  asking  the  insured  to  sign 
such  agreement,  is  a  written  request  for  arbitration  within  the  meaning  of  a 
policy.4 

Several  Insurers  —  Joint  Demand.  —  Unless  the  policy  provides  for  joint  appraise- 
ment, a  joint  demand  for  appraisement  by  several  insurers,  especially  if  any  of 
them  is  not  entitled  to  make  such  demand  under  its  policy,  is  ineffectual.5 

Demand  or  Request  Must  Be  Unconditional.  —  The  request  for  or  offer  of  arbitration, 
unless  the  matter  is  entirely  optional  under  the  terms  of  the  policy,  must  be 
unconditional,  or  at  least  must  not  impose  or  be  made  subject  to  conditions 
other  than  those  provided  for  in  the  policy.6 

(2)  Choice  of  Appraisers  and  Their  Qualifications.  —  The  parties  must  in 
good  faith  attempt  to  agree  as  to  the  appraisers.  Although  the  policy  provides 
that  they  shall  "  mutually  agree  upon  them,"  this  does  not  justify  either  in 
refusing  to  agree  upon  any  man  in  the  vicinity  of  the  loss,  or  as  to  suitable 
persons,  or  in  insisting  upon  persons  living  in  other  and  distant  localities.T 
Similar  or  any  unreasonable  conduct  by  the  appraiser  chosen  by  one  of  the 
parties,  whereby  an  agreement  upon  an  umpire  is  made  impossible,  is  an 
excuse  for  not  proceeding  further  with  the  appraisement.8    Where  the  policy 


Hutchinson  v.  Liverpool,  etc.,  Ins.  Co.,  153 
Mass.  143. 

1.  McNees  v.  Southern  Ins.  Co.,  69  Mo.  App. 
232. 

2.  Demand  Must  Be  Made  in  Reasonable  Time. 

—  Gere  v.  Council  Bluffs  Ins.  Co.,  67  Iowa 
272;  Zimeriski  v.  Ohio  Farmers'  Ins.  Co.,  91 
Mich.  600;  Gibbs  v.  Continental  Ins.  Co.,  13 
Hun  (N.  Y.)  611;  Hayes  v  Milford  Mut.  F. 
Ins.  Co.,  170  Mass.  4Q2;  Tilley  v.  Connecticut 
F.  Ins.  Co.,  86  Va.  811. 

Hence  a  request  made  after  or  just  before 
expiration  of  the  time  for  payment  or  after 
suit  is  insufficient.  Davis  v.  Imperial  Ins. 
Co.,  16  Wash.  241. 

But  ten  days  of  negotiation  and  demand 
seven  days  after  breaking  off  of  negotiations 
are  reasonable.  Hamilton  v.  Firemen's  Ins. 
Co.,  4  Ohio  Dec.  407. 

If  after  disagreement  the  insurer  fails  to  re- 
quest arbitration,  it  may  not  complain  of  delay 
on  the  part  of  the  insured  in  making  such  re- 
quest unless  such  delay  is  so  great  as  to  pre- 
vent arbitration,  McNees  v.  Southern  Ins.  Co., 
69  Mo.  App.  232;  or  materially  prejudice  the 
rights  of  the  insurer  therein,  Johnson  v.  Phoe- 
nix Ins.  Co.,  69  Mo.  App.  226. 

A  demand  nine  months  after  proofs,  if  be- 
fore suit,  is  not  too  late.  Smith  v.  California 
Ins.  Co.,  87  Me.  190. 

If  the  policy  allows  the  insurer  to  take  the 
property  at  its  appraised  value,  a  demand  by 
the  insured  after  he  has  sold  the  damaged 
property  is  not  reasonable  and  will  not  be  re-- 
garded.  Hamilton  v.  Royal  Ins.  Co.,  4  Ohio 
Dec.  437. 

3.  Distinctness.  —  Hutchinson  v.  Liverpool, 
etc.,  Ins.  Co.,  153  Mass.  143. 

4.  Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co., 
106  N.  Car.  28. 
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5.  Joint  Demand  by  Several  Insurers.  —  Con- 
necticut F.  Ins.  Co.  v.  Hamilton,  16  U.  S. 
App.  366;  Hamilton  v.  Connecticut  F.  Ins. 
Co.,  46  Fed.  Rep.  42;  Hamilton  v.  Fireman's 
Ins.  Co.,  4  Ohio  Dec.  407. 

6.  Conditions  Vitiating  Demand.  —  Hamilton 
v.  Insurance  Co.,  (Super.  Ct.)  29  Cine.  Wkly. 
L.  Bui.  106. 

But  an  unconditional  request  is  not  vitiated 
by  a  prior  conditional  request.  Hamilton  v. 
Royal  Ins.  Co.,  4  Ohio  Dec.  437. 

If  one  appraisement  fails,  the  insured  may 
impose  conditions  before  entering  into  a  sec- 
ond appraisement.  Michel  v.  American  Cent. 
Ins.  Co.,  17  N.  Y.  App.  Div.  87. 

Refusal  to  define  the  powers  of  the  apprais- 
ers, where  the  appraisement  is  regulated  by 
the  terms  of  the  policy,  is  no  excuse  to  the 
other  party  for  refusing  to  enter  into  the  ap- 
praisement. Hamilton  v.  Royal  Ins.  Co.,  4 
Ohio  Dec.  437. 

7.  See  Niagara  Ins.  Co.  v.  Bishop,  49  III.  App. 
388;  Hickerson  v.  Insurance  Companies,  96 
Tenn.  193.  And  such  conduct  excuses  noncom- 
pliance with  the  provisions  as  to  arbitration  by 
the  other  party. 

8.  Appraiser's  Unreasonable  Refusal  to  Agree 
on  Umpire.  —  Harrison  v.  German-American 
Ins.  Co.,  67  Fed.  Rep.  577;  Niagara  Ins.  Co. 
v.  Bishop,  49  111.  App.  388.  affirmed  154  111.  9; 
Brock  v.  Dwelling  House  Ins.  Co.,  102  Mich. 
583,  47  Am.  St.  Rep.  562;  Braddy  v.  New 
York  Bowery  F.  Ins.  Co.,  115  N.  Car.  354; 
Chapman  v.  Rockford  Ins.  Co.,  89  Wis.  572. 

Whether  the  parties  or  appraisers  in  such 
case  act  reasonably  and  in  good  faith  is  a 
question  for  the  jury.  Rademacher  v.  Green- 
wich Ins.  Co.,  75  Hun  (N.  Y.)  83. 

If  the  appraisers  are  to  be  "  mutually  agreed 
upon,"  a  suggestion  by  the  insurer  that  it 
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provides  for  the  choice  of  "  competent  and  disinterested  appraisers  "  the  word 
**  disinterested  "  does  not  refer  merely  to  lack  of  pecuniary  interest,  but 
requires  the  appraisers  to  be  unprejudiced  and  unbiased.1  And  a  person  who 
is  frequently  or  habitually  employed  by  insurance  companies  as  an  appraiser 
and  who  by  his  conduct  makes  it  clear  that  he  understands  that  he  is  acting  in 
their  interests  is  not  "  disinterested."  *  An  appraiser  is  not,  however,  incom- 
petent because  of  the  fact  that  he  has  acted  as  such  on  other  occasions.3 

(3)  Examination  and  Hearing.  —  In  conducting  the  appraisement,  the 
appraisers  are  not  bound  by  judicial  methods,  unless  it  is  so  provided  in  the 
agreement.4  They  may,  in  cases  where  they  have  special  skill  and  knowledge 
with  reference  to  the  question  before  them,  and  were  selected  because  of  such 
skill  and  knowledge,  refuse  to  hear  evidence,  and  it  is  for  them  to  say  what 
evidence  they  require  for  their  information.5  Unless  prejudice  to  one  of  the 
parties  results,  the  appraisers  may  make  independent  investigations  for  their 
own  information,  may  call  to  their  aid  other  persons  of  skill  and  experience, 
and  may  give  such  weight  to  the  opinions  of  the  latter  as  they  see  fit.6 
Although  the  policy  and  the  arbitration  agreement  provide  that  an  umpire 
shall  be  chosen  by  the  appraisers  before  they  proceed  with  the  appraisement, 
the  award  will  not  be  affected  if  the  choice  is  made  after  instead  of  before 
beginning ;T  nor,  on  the  other  hand,  is  it  material  that  they  appointed  an 
umpire  before  any  difference  arose  between  them,  where  the  agreement  is  that 
an  umpire  shall  be  chosen  "  if  necessary."  8  Both  appraisers  should  take  part 
in  the  appraisement,  and  an  appraisement  by  one  appraiser  and  the  umpire,  in 
which  the  other  appraiser  takes  no  part,  is  invalid.9  The  umpire  must  examine 
and  consider  both  appraisements  in  making  his  decision,10  and  the  appraisers 
must  act  on  their  own  judgment  and  make  an  actual  and  bona  fide  examina- 
tion,11 upon  notice  to  the  parties,12  and  at  a  reasonable  place.13 


would  name  one  is  not  a  claim  of  right  to  do 
so  against  the  objection  of  the  insured.  Ham- 
ilton v.  Fireman's  Ins.  Co.,  4  Ohio  Dec.  407. 

1.  "  Disinterested  "  Appraisers.  —  Bradshaw  v. 
Agricultural  Ins.  Co.,  137  N  Y.  137. 

2.  Appraiser  Habitually  Employed  by  Insurers. 
—  Bradshaw  v.  Agricultural  Ins.  Co.,  137  N. 
Y.  137;  Glover  v.  Rochester-German  Ins.  Co., 
11  Wash.  143. 

Where  each  party  chooses  one  of  his  employ- 
ees, and  the  latter  are  able  to  agree  without 
calling  in  an  umpire,  no  objection  may  be 
made.  Remington  Paper  Co.  v.  London 
Assur.  Corp.,  12  N.  Y.  App.  Div.  218. 

3.  Meyerson  v.  Hartford  F.  Ins.  Co.,  16 
Misc.  Rep.  (N.  Y.  City  Ct.)  286. 

4.  Not  Boand  by  Judicial  Methods.  —  Hall  v. 
Norwalk  F.  Ins.  Co.,  57  Conn.  105;  De  Groot 
v.  Fuhc  .  F.  Ins.  Co.,  4  Robt.  (N.  Y.)  504. 

5.  Ksfusal  to  Hear  Evidence.  —  Hall  v.  Nor- 
walk  F.  Ins.  Co.,  57  Conn.  105;  Liverpool, 
etc.,  Ins.  Co.  v.  Goehring,  99  Pa.  St.  13. 

If  a  large  part  of  the  property  is  destroyed, 
thev  must  either  examine  books  and  vouchers 
or  hear  evidence  as  to  value.  Phoenix  Ins. 
Co.  v.  Romeis,  15  Ohio  Cir.  Ct.  Rep.  697,  8 
Ohio  Cir.  Dec.  633. 

Refusal  to  consider  matters  that  should  be 
passed  on  and  exclusion  of  pertinent  evidence 
as  to  such  matters  will  invalidate  the  award. 
Canfield  v.  Watertown  F.  Ins.  Co.,  55  Wis.  419. 

6.  Independent  Investigation  —  Hearing  Ex- 
perts.—  Hall  v.  Norvvalk  F.  Ins.  Co.,  57  Conn. 
103;  Bangor  Sav.  Bank  v.  Niagara  F.  Ins. 
Co.,  85  Me.  68. 

7.  Time  of  Choosing  Umpire.  —  Caledonian 
Ins.  Co.  v.  Traub,  83  Md.  524;  Chandos  v. 


American  F.  Ins.  Co.,  84  Wis.  184. 

8.  Enright  v.  Montauk  F.  Ins.  Co.,  (Supreme 
Ct.)  40  N.  Y.  St.  Rep.  642.  But  see  Adams  v. 
New  York  Bowery  F.  Ins.  Co.  85  Iowa  6. 

9.  Both  Appraisers  Should  Join.  —  Caledonian 
Ins.  Co.  v.  Traub,  83  Md.  524. 

But  after  the  appraisers  have  examined  the 
property,  if  one  of  them  attempts  to  prevent 
appraisement,  the  other  and  the  umpire  may 
proceed  with  the  appraisement.  Broadway 
Ins.  Co.  v.  Doying,  55  N.  J.  L.  569. 

10.  Duty  of  Umpire.  —  Slrome  v.  London 
Assur.  Corp.,  20  N.  Y.  App.  Div.  571. 

11.  Duties  of  Appraisers. —  Hartford  F.  Ins." 
Co.  v.  Bonner  Mercantile  Co.,  44  Fed.  Rep.  151. 

12.  An  appraisement  made  without  notice  to 
the  insured  is  of  no  effect.  Schreiber  v.  Ger- 
man-American Hail  Ins.  Co.,  43  Minn.  367; 
Linde  v.  Republic  F.  Ins.  Co.,  50  N.  Y.  Super. 
Ct.  362;  Phoenix  Ins.  Co.  v.  Moore,  (Tex.  Civ. 
App.  1898)  46  S.  W.  Rep.  113:. 

13.  The  insured  cannot  be  compelled  to  go 
for  this  purpose  out  of  the  locality  where  the 
loss  occurred.  American  Cent.  Ins.  Co.  v. 
Simpson,  43  111.  App.  9S. 

Examination  and  Hearing.  —  The  appraisers 
need  not  follow  an  unsigned  memorandum  of 
directions  on  the  arbitration  agreement.  En- 
right  v.  Montauk  F.  Ins.  Co.,  (Supreme  Ct.) 
40  N.  Y.  St.  Rep.  642.  Nor  need  they  disclose 
their  estimate  on  each  item  as  they  proceed, 
but  they  may  withhold  the  items  till  the  award 
is  made.  Stemmer  v.  Scottish  Union,  etc., 
Ins.  Co.,  (Oregon  1898)  53  Pac.  Rep.  498.^ 

How  far  such  appraisements  are  within  the 
purview  of  or  are  governed  by  local  statutes 
as  to  arbitration,  depends  on  the  nature  of  the 
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(4)  Aivard — (a)  Generally.  —  A  mere  inventory  is  not  an  award;  the  award 
must  fix  the  whole  amount  to  be  determined,  and  must  be  complete,1  and 
when  it  has  been  completed  and  accepted  the  appraisers  cannot  make  a  further 
or  second  award,2  nor  can  they  impeach  their  award  by  statements  or  admis- 
sions.3 It  must  be  in  strict  compliance  with  the  terms  and  conditions  under 
which  it  is  made,4  though  it  will  not  be  void  if  not  under  oath.5  It  will  not 
be  presumed  that  the  appraisers  exceeded  the  terms  of  the  submission.6 

(b)  Effect  and  Validity.  —  If  fairly  made,  without  fraud  in  procuring  the  arbi- 
tration or  in  the  examination  or  award,  the  award  or  appraisement  is  binding 
and  conclusive.7  Concealing  the  bias  and  prejudice  of  one  who  is  named  as 
an  appraiser  and  misrepresenting  his  attitude  towards  the  parties  constitute 
fraud  rendering  the  submission  to  arbitration  void.8  Inadequacy  is  not  a 
sufficient  objection  of  itself,9  nor  is  a  mistake  or  omission  by  fault  of  the 
party  complaining,10  nor  an  honest  error  as  to  application  of  rules  of  evidence,11 
nor  any  other  mistake  not  due  to  fraud  or  misconduct. 12 


agreement  and  the  terms  of  the  statute.  See 
Hanover  F.  Ins.  Co.  v.  Lewis,  28  Fla.  209; 
Bradshavv  v.  Agricultural  Ins.  Co.,  (Supreme 
Ct.)  42  N.  Y.  St.  Rep.  79;  Enright  v.  Montauk 
F.  Ins.  Co.,  (Supreme  Ct.)  40  N.  Y.  St.  Rep. 
642. 

F.  &  M.  Ins.  Co.  v.  Gotthelf,  35 


1.  St.  Paul 
Neb.  351. 

2.  Eddy  v. 
(N.  Y.)  307. 

3.  Phoenix 
Ct.  Rep.  697 


London  Assur.  Corp.,  65  Hun 


Ins.  Co.  v.  Romeis,  15  Ohio  Cir. 
8  Ohio  Cir.  Dec.  633. 

4.  Adams  v.  New  York  Bowery  F.  Ins.  Co., 

85  Iowa  6. 

5.  Zallee  v.  Laclede  Mut.  F.  &  M.  Ins.  Co., 
44  Mo.  530. 

6.  Liverpool,  etc.,  Ins.  Co.  v.  Colgin,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  291;  Philadel- 
phia F.  Assoc.  v.  Colgin,  (Tex.  Civ.  App.  1896) 
33  S.  W.  Rep.  1004. 

7.  Validity  of  Award.  —  Robertson  v.  Lion 
Ins.  Co.,  73  Fed.  Rep.  928;  Robertson  v.  Scot- 
tish Union,  etc.,  Ins.  Co.,  68  Fed.  Rep.  173; 
Indiana  Ins.  Co.  v.  Brehm,  88  Ind.  578; 
Springfield  F.  &  M.  Ins.  Co.  v.  Payne,  57  Kan. 
291;  Morley  v.  Liverpool,  etc.,  Ins.  Co.,  85 
Mich.  210;  Fleming  v.  Phoenix  Assur.  Co.,  75 
Hun  (N.  Y.)  530;  Liverpool,  etc.,  Ins.  Co.  v. 
Goehring,  99  Pa.  St.  13. 

So  where  a  party  insured  in  a  co-operative 
company  submitted  the  loss  to  the  company's 
adjusters,  under  the  terms  of  his  policy,  and 
appealed  from  their  award  to  the  executive,  he 
was  bound  by  the  award  of  the  latter  in  the 
absence  of  fraud.  Spink  v.  Co  operative  F. 
Ins.  Co.   25  N.  Y.  App.  Div.  484. 

8.  Bradshaw  v.  Agricultural  Ins.  Co.  137 
N.  Y.  137;  Kiernan  v.  Dutchess  County  Mut. 
Ins.  Co.,  150  N.  Y.  190. 

This  is  so  even  as  to  insurers  who  took  ad- 
vantage thereof  without  participation  in  the 
fraud.  Herndon  v.  Imperial  F.  Ins.  Co.,  110 
N.  Car.  279. 

Fraud.  —  A  suggestion  to  the  appraiser 
named  bv  the  insured,  made  by  the  appraiser 
of  the  insurer,  that  by  making  a  low  appraise- 
ment they  could  get  more  work  of  the  kind 
from  the  insurer,  is  fraud  justifying  the  in- 
sured in  refusing  to  allow  the  appraisement  to 
proceed.  Davis  v.  Guardian  Assur.  Co.,  S7 
Hun  (N.  V.)  414. 

The  purchase  of  some  of  the  damaged  prop- 
erty by  one  of  the  appraisers  does  not  of  neces- 
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sity  render  the  award  fraudulent.  Goodman 
v.  Cohen,  132  N.  Y.  205. 

9.  Strome  v.  London  Assur.  Corp.,  20  N.  Y. 
App.  Div.  571;  Stemmer  v.  Scottish  Union, 
etc.,  Ins.  Co.,  (Oregon  1898)  53  Pac.  Rep.  498. 

10.  Chandos  v.  American  F.  Ins.  Co.,  84  Wis. 
184. 

11.  Stemmer^.  Scottish  Union,  etc.,  Ins.  Co., 
(Oregon  1898)  53  Pac.  Rep.  498. 

12.  Liverpool,  etc.,  Ins.  Co.  v.  Goehring,  99 
Pa.  St.  13. 

But  an  omission  in  the  award  due  to  the 
fault  of  'the  adjuster  of  the  insurer  renders  it 
ineffective.  Hong  Sling  v.  National  Assur. 
Co.,  7  Utah  441.  See  Morley  v.  Liverpool, 
etc.,  Ins.  Co.,  85  Mich.  210. 

If  the  omission  amounts  to  a  failure  to  com- 
ply with  the  terms  of  the  agreement,  the  award 
is  not  binding.  Phoenix  Ins.  Co.  v.  Moore, 
(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  1131. 

Validity.  —  Action  on  the  award  is  not  essen- 
tial to  its  validity.  Hanover  F.  Ins.  Co.  v. 
Lewis,  28  Fla.  209.  It  is  not  binding,  how- 
ever, unless  made  so  by  agreement.  Patter- 
son v.  Triumph  Ins.  Co.,  64  Me.  500.  Hence 
an  appraisement  not  provided  for  by  the  policy 
of  only  a  portion  of  the  loss  is  not  binding: 
Commercial  Ins.  Co.  v.  Friedlander,  156  111. 
595- 

Exclusion  of  relevant  and  material  evidence 
vitiates  the  proceedings.  Mosness  v.  German- 
American  Ins.  Co.,  50  Minn.  341;  Canfield  v. 
Watertown  F.  Ins.  Co.,  55  Wis.  419.  But  see 
Stemmer  v.  Scottish  Union,  etc.,  Ins.  Co., 
(Oregon  1898)  53  Pac.  Rep.  498. 

That  the  insured  entered  into  the  arbitration 
agreement  through  a  mistake  induced  by  as- 
sertions of  adjusters,  he  having  an  opportunity 
to  examine  the  policy,  does  not  affect  the 
award.  Wheeler  v.  Watertown  F.  Ins.  Co.. 
131  Mass.  1. 

Effect.  —  No  effect  will  be  given  to  an  invalid 
appraisement.  Soars  v.  Home  Ins.  Co.,  14a 
Mass.  343;  Phoenix  Ins.  Co.  v.  Moore,  (Tex. 
Civ.  App.  1898)46  S.  W.  Rep.  1131. 

If  the  amount  is  submitted  to  appraisers, 
the  insurer  is  bound  by  the  amount  of  the 
award  notwithstanding  a  two-thirds  clause  in 
the  policy.  Snowden  v.  Kittanning  Ins.  Co.. 
122  Pa.  St.  502. 

It  has  been  held  that  the  insurer  does  not 
admit  liability  by  resorting  to  an  appraise- 
ment.   Willoughby  v.  St.  Paul  Getman  Ins. 
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e.  Waiver.  —  The  general  principles  as  to  waiver  of  similar  provisions  in 
policies  of  insurance  have  already  been  fully  set  forth.  It  will  be  enough  in 
this  place  to  give  the  examples  thereof  that  appear  in  the  adjudications  with 
reference  to  the  provisions  now  in  question.  Arbitration  or  appraisement  is 
waived  by  denial  of  liability  1  or  refusal  to  pay  the  loss  without  seeking  an 
appraisement,2  though  not  by  a  denial  of  liability  after  suit  brought  coupled 
with  a  defense  of  no  appraisement.3  A  denial  of  liability  after  appraisement 
does  not  waive  the  amount  fixed  thereby.4  An  arbitration  or  appraisement  of 
the  loss  according  to  an  agreement  subsequently  rnade  waives  the  provisions 
of  the  policy  as  to  appraisement.5 


Co.,  68  Minn.  373.  But  see  as  to  the  effect  of 
arbitration  as  waiver  of  proofs  of  loss,  supra, 
this  section,  subdiv.  4.  g.  Waiver. 

Second  Appraisement.  —  I f  the  appraisement 
fails  through  the  fault  of  one  of  the  parties,  a 
second  appraisement  is  not  required.  Powers 
Dry  Goods  Co.  v.  Imperial  F.  Ins.  Co.,  48 
Minn.  380;  Uhrig  v.  Williamsburgh  City  F. 
Ins.  Co.,  loi  N.  Y.  362.  And  in  such  a  case  a 
party  may  make  his  consent  to  a  second 
appraisement  conditional.  Michel  v.  Ameri- 
can Cent.  Ins.  Co.,  17  N.  Y.  App.  Div.  87.  It 
is  otherwise,  however,  if  the  appraisement 
fails  without  the  fault  of  either  party. 
Davenport  v.  Long  Island  Ins.  Co.,  10  Daly 
(N.  Y.)  535- 

1.  Acts  Amounting  to  Waiver  of  Arbitration  — 

Louisiana.  —  Millaudon  v.  Atlantic  Ins.  Co.,  8 
La.  557. 

Massachusetts.  —  Wainer  v.  Milford  Mut.  F. 
Ins.  Co,.  153  Mass.  335. 

Minnesota.  — Hamberg  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  68  Minn.  335. 

Nebraska. — German-American  Ins.  Co.  v. 
Etherton,  25  Neb.  505;  Home  F.  Ins.  Co.  v. 
Kennedy,  47  Neb.  138;  ./Etna  Ins.  Co.  v.  Sim- 
mons, 49  Neb.  811. 

New  York.  — Gibbs  v.  Continental  Ins.  Co., 
13  Hun  (N.  Y.)  611;  Lasher  v.  North-western 
Nat.  Ins.  Co.,  18  Hun  (N.  Y.)  98. 

North  Carolina.  —  Pioneer  Mfg.  Co.  v. 
Phoenix  Assur.  Co.,  106  N.  Car.  28. 

Pennsylvania. — Sands  v.  Dwelling  House 
Ins.  Co.,  43  Pittsb.  L.  J.  (Pa.)  318. 

Tennessee.  —  Hickerson  v.  Insurance  Com- 
panies, 96  Tenn.  193. 

Washington.  —  Stephens  v.  Union  Assur. 
Soc,  16  Utah  22. 

Wisconsin.  —  Bailey  v.  ^Etna  Ins.  Co.,  77 
Wis.  336. 

2.  Milwaukee  Mechanics'  Ins.  Co.  v.  Stew- 
art, 13  Ind.  App.  640. 

3.  Murphy  v.  Northern  British,  etc.,  Co.,  61 
Mo.  App.  323;  Yendel  v.  Western  Assur.  Co., 
21  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  348. 

4.  American  Cent.  Ins.  Co.  v.  Bass,  90  Tex. 
380. 

5.  Arbitration  under  New  Agreement.  —  Harri- 
son v.  German-American  F.  Ins.  Co.,  67  Fed. 
ReP-  577;  Broadway  Ins.  Co.  v.  Doying,  55 
N.  J.  L.  569;  Remington  Paper  Co.  v.  London 
Assur.  Corp.,  12  N.  Y.  App.  Div.  218;  Davis 
v.  Atlas  Assur.  Co.,  16  Wash.  232. 

Other  Acts  of  Waiver.  —  Standing  on  an  in- 
valid award  waives  the  right  to  demand  a  new 
one.  Adams  v.  New  York  Bowery  F.  Ins. 
Co.,  85  Iowa  6;  Levine  v.  Lancashire  Ins.  Co., 
66  Minn.  138. 

Failure  to  appear  at  the  time  and  place  set 


for  appraisement  is  a  waiver  thereof.  North- 
ern Assur.  Co.  v.  Samuels,  11  Tex.  Civ.  App. 
417. 

Accepting  the  proofs  of  loss  without  request 
for  arbitration  or  objection  as  to  amount, 
Westfield  Cigar  Co.  v.  Insurance  Co.  of  North 
America,  169  Mass.  382;  Everett  v.  London, 
etc.,  Ins.  Co.,  142  Pa.  St.  332,  24  Am.  St.  Rep. 
499;  American  F.  Ins.  Co.  v.  Stuart,  (Tex. 
Civ.  App.  1896)  38  S.  W.  Rep.  395;  Springfield 
F.  &  M.  Ins.  Co.  v.  Cannon,  (Tex.  Civ.  App. 
1898)46  S.  W.  Rep.  375;  Hartford  F.  Ins.  Co. 
v.  Cannon,  (Tex.  Civ.  App.  1898)  46  S.  W. 
Rep.  851;  or  adjusting  the  amount  and  receiv- 
ing proofs  for  such  amount  prepared  at  the 
request  of  the  insurer,  Manchester  F.  Assur. 
Co.  v.  Koerner,  13  Ind.  App.  372;  making  no 
response  to  proper  objections  to  proposed  ap- 
praisers, McManus  v.  Western  Assur.  Co.,  22 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  269;  with- 
drawal of  a  prior  offer  to  pay,  in  such  wise  as 
to  make  it  equivalent  to  a  refusal  to  pay  what 
might  be  awarded,  Dantel  v.  Pennsylvania  F. 
Ins.  Co.,  2  Mo.  App.  Rep.  1255;  refusal  to 
arbitrate,  Continental  Ins.  Co.  v.  Wilson, 
45  Kan.  250,  23  Am.  St.  Rep.  720;  McDowell 
v.  Mtna.  Ins.  Co.,  164  Mass.  444;  or  to  allow  a 
proposed  arbitration  to  embrace  all  of  the  loss, 
George  Dee,  etc.,  Co.  v.  Key  City  F.  Ins. 
Co.,  104  Iowa  167,  will  waive  the  conditions 
of  the  policy  as  to  appraisement. 

Interference  to  prevent  or  delay  an  appraise- 
ment waives  all  defects  or  irregularities  due 
to  such  interference.  Read  v.  State  Ins.  Co., 
103  Iowa  307. 

Going  on  with  an  irregular  appraisement 
waives  the  irregularities.  London,  etc.,  F. 
Ins.  Co.  v.  Storrs,  71  Fed.  Rep.  120. 

If  request  is  made  for  appraisement,  mere 
silence  thereafter,  Chippewa  Lumber  Co.  v. 
Phenix  Ins.  Co.,  80  Mich.  116;  or  negotiations, 
Powers  Dry  Goods  Co.  v.  Imperial  F.  Ins.  Co., 
48  Minn.  380;  Scottish  Union,  etc.,  Ins.  Co.  v. 
Clancy,  83  Tex.  113,  will  not  operate  as  a 
waiver. 

Miscellaneous  Cases  on  Arbitration  or  Appraise- 
ment.—  It  has  been  held  that  the  insurer  is 
chargeable  with  knowledge  of  what  is  known 
to  its  appraiser  as  to  the  circumstances  of  the 
appraisement.  Davis  v.  Atlas  Assur.  Co.,  16 
Wash.  232. 

Where  the  same  property  is  damaged  by 
two  successive  fires,  the  damage  done  by  the 
two  fires  constitutes  but  one  loss,  and  but  one 
arbitration  is  necessary.  Hence  the  insurer 
cannot  demand  an  arbitration  of  the  loss  by 
the  first  fire.  Mechanics'  Ins.  Co.  v.  Hodge, 
149  111.  298. 

Under  a  statute  providing  that  in  case  of  a 
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10.  Payment  —  a.  Amount  OF  Liability  —  (i)  In  General.  —  The  contract 
of  fire  insurance  is  one  of  indemnity  against  direct  loss  or  damage  by  fire.1 
Hence,  except  in  the  case  of  valued  policies,  the  amount  named  therein  is  the 
limit,  not  the  measure,  of  liability.  The  insured  may  recover  his  actual  loss, 
not  exceeding  the  amount  of  the  policy,  but  may  not  recover  the  amount 
named  unless  his  actual  loss  is  sufficiently  great.  But,  except  as  it  may  be 
otherwise  provided  by  special  clauses  or  in  case  of  concurrent  insurance,  he 
may  recover  the  entire  amount  if  his  loss  is  in  excess  thereof.2  Though  his 
loss  exceed  the  amount  named  in  the  policy,  he  cannot  recover  a  greater  sum.* 

Rents,  Gains,  or  Profits  which  would  or  might  have  accrued  to  the  insured  had 
the.  loss  not  occurred  are  not  recoverable,*  since  the  loss  of  such  items  is  not 
an  immediate  damage  by  fire,  but  merely  a  remote  consequence  of  the  princi- 
pal loss.5 

(2)  For  Personal  Property.  —  In  case  personal  property  is  destroyed,  the 
insurer  is  liable  for  its  actual  cash  value,6  which  is  the  market  price  at 
the  time  7  and  place  8  of  the  loss.  Neither  the  cost  of  the  property  9  nor 
the  cost  of  replacing  it  10  may  be  substituted  for,  nor  are  they  deemed 
necessarily  equivalent  to,  the  actual  value.  In  case  personal  property  is 
damaged,  the  insurer  is  liable  for  the  difference  in  value  of  the  goods  in 


total  loss  of  the  insured  buildings  the  full 
amount  of  the  policy  shall  be  paid,  less  the 
depreciation  in  value,  if  any,  between  the  date 
of  the  policy  and  the  loss,  arbitrators  act  con- 
trary to  the  statute  and  their  award  is  invalid 
where,  in  case  of  a  total  loss,  they  fix  the 
amount  by  taking  "  into  consideration  the 
age,  condition,  and  location  of  the  premises 
previous  to  the  fire."  Baker  v.  Phcenix 
Assur.  Co.,  57  Mo.  App.  559. 

1.  Indemnity  the  Basis  of  the  Contract.  —  Han- 
over F.  Ins.  Co.  v.  Lewis,  23  Fla.  193;  Illinois 
Mut.  F.  Ins.  Co.  v.  Andes  Ins.  Co.,  67  111.  362, 
16  Am.  Rep.  620;  Standard  F.  Ins.  Co.  v. 
Wren,  ir  111.  App.  242;  Laurent  v.  Chatham 
F.  Ins.  Co.,  1  Hall  (N.  Y.)  41;  Waynesboro 
Mut.  F.  Ins.  Co.  v.  Creaton,  98  Pa.  St.  451; 
Westchester  F.  Ins.  Co.  v.  Wagner,  10  Tex. 
Civ.  App.  398. 

2.  When  Entire  Sum  Recoverable.  —  Underhill 
v.  Agawam  Mut.  F.  Ins.  Co.,  6  Cush.  (Mass.) 
440;  Pelzer  Mfg.  Co.  v.  Sun  Fire  Office,  36  S. 
Car.  213. 

3.  Cannot  Recover  Greater  Sum.  —  Dacey  v. 
Agricultural  Ins.  Co.,  21  Hun  (N.  Y.)  83. 

4.  Profits  or  Gains  —  Louisiana.  —  Leonarda 
v.  Phcenix  Assur.  Co.,  2  Rob.  (La.)  131. 

Massachusetts.  —  Liscom  v.  Boston  Mut.  F. 
Ins.  Co.,  g  Met.  (Mass.)  205;  Underhill  v. 
Agawam  Mut.  F.  Ins.  Co.,  6  Cush.  (Mass.) 
440;  Welles  v.  Boston  Ins.  Co.,  6  Pick.  (Mass.) 
182. 

New  York.  —  Niblo  v.  North  American  F. 
Ins.  Co.,  1  Sandf.  (N.  Y.)  551. 

Pennsylvania.  —  Ellmaker  v.  Franklin  F. 
Ins.  Co.,  5  Pa.  St.  183;  Phcenix  F.  Ins.  Co.  v. 
Cochran,  51  Pa.  St.  143;  Farmers  Mut.  Ins. 
Co.  v.  New  Holland  Turnpike  Co.,  122  Pa. 
St.  37. 

But  the  expense  of  moving  a  damaged  ma- 
chine for  the  purpose  of  repairing  it  is  a  proper 
element  of  damage.  Clover  v.  Greenwich 
Ins.  Co.,  101  N.  Y.  277. 

Profits  are  recoverable  if  they  are  insured. 
Planters',  etc.,  Ins.  Co.  v.  Thurston,  93  Ala. 
255- 

Losses  within  the  Policy.  —  Goods  stolen 


?66 


during  the:  fire  may  be  recovered  for.  Tilton 
v.  Hamilton  F.  Ins.  Co.,  14  How.  Pr.  (N.  Y. 
Super.  Ct.)  363;  Independent  Mut.  Ins.  Co.  vj. 
Agnew,  34  Pa.  St.  96.  Also  damages  done  by 
water  thrown  in  extinguishing  the  fire.  With- 
erell  v.  Maine  Ins.  Co.,  49  Me.  200;  Lewis  v. 
Springfield  F.  <&  M.  Ins.  Co.,  10  Gray  (Mass.) 
159;  Hillier  v.  Allegheny  County  Mut.  Ins. 
Co.,  3  Pa.  St.  470,  45  Am.  Dec.  656.  Or  caused 
by  the  removal  of  insured  goods,  endangered 
by  the  fire,  to  a  place  of  safety.  White  v.  Re- 
public F.  Ins.  Co.,  57  Me.  91. 

Where  goods  are  destroyed  while  in  the  cus- 
tom house,  the  insured  may  recover  their  full 
value  though  he  has  not  paid  or  secured  duties 
thereon.  Wolfe  v.  Howard  Ins.  Co.,  7  N.  Y. 
583,  1  Sandf.  (N.  Y.)  124. 

5.  yEtna  F.  Ins.  Co.  v.  Boon,  95  U.  S.  117; 
White  v.  Republic  F.  Ins.  Co.,  57  Me.  91,  a 
Am.  Rep.  22;  Case  v.  Hartford  F.  Ins.  Co..  13 
111.  676. 

6.  Actual  Cash  Value  of  Insured  Personalty 

Lost.  —  Marchesseau  v.  Merchants'  Ins.  Co.,  I 
Rob.  (La.)  438. 

7.  Equitable  F.  Ins.  Co.  v.  Quinn,  11  L.  C. 

Rep.  170. 

8.  Place  of  Loss.  —  Mack  v.  Lancashire  Ins. 
Co.,  2  McCrary  (U.  S.)  211 ;  Fisher  v.  Crescent 
Ins.  Co.,  33  Fed.  Rep.  544;  Western  Assur. 
Co.  7'.  Studebaker  Bros.  Mfg.  Co.,  124  Ind. 
176;  Clement  v.  British  American  Assur.  Co., 
141  Mass.  298;  Mitchell  v.  St.  Paul  German 
F.  Ins.  Co.,  92  Mich.  594:  National  Filtering 
Oil  Co.  v.  Citizens'  Ins.  Co.,  106  N.  Y.  535,  60 
Am.  Rep.  473;  Boyd  v.  Royal  Ins.  Co.,  111  N. 
Car.  372;  Grubbs  v.  North  Carolina  Home 
Ins.  Co.,  108  N.  Car.  472,  23  Am.  St.  Rep.  62. 

9.  Cost  of  Property  Not  Measure.  —  Equitable 
F.  Ins.  Co.  v.  Quinn,  II  L.  C.  Rep.  170. 
Though  it  may  be  evidence  of  value.  Mar- 
chesseau v.  Merchants'  Ins.  Co.,  I  Rob.  (La.) 
433. 

10.  Cost  of  Replacing  Not  Measure.  —  Mitchell 

v.  St.  Paul  German  F.  Ins.  Co.,  92  Mich.  594; 
Waynesboro  Mut.  F.  Ins.  Co.  v.  Creaton,  98 
Pa.  St.  451;  Commonwealth  Ins.  Co.  v.  Sen- 
nett,  37  Pa.  St.  205,  78  Am.  Dec.  418. 
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their  original  and  in  the  damaged  condition.1 

(3)  For  Real  Property.  —  Except  as  otherwise  provided  by  valued-policy 
laws,  the  measure  of  the  insurer's  liability  in  case  of  the  destruction  of  a  build- 
in^  is  the  fair  value  of  the  property  destroyed,  or,  as  it  has  been  put,  the 
"  intrinsic  value  "  of  the  building,3  not  the  cost  of  rebuilding,3  nor  the  differ- 
ence in  value  of  the  ground  with  and  without  the  building.4  And  it  is  the 
real  value  of  the  building  as  such,  not  its  relative  value  to  the  insured.5 

(4)  Special  Clauses  as  to  Amount  of  Liability  —  (a)  In  General.  —  As  has  been 
stated,  unless  the  policy  provides  otherwise  the  insured  may  recover  the  whole 
amount  of  his  loss,  not  exceeding  the  amount  name'd  in  the  policy.6  For  the 
purpose  of  apportioning  a  loss  among  concurrent  insurers  or  otherwise  limit- 
ing the  liability  of  each  insurer,  certain  clauses  are  more  or  less  common. 
These  clauses,  however,  have  no  application  to,  or  effect  upon,  the  liability 
of  an  insurer  under  a  statutory  valued  policy.7 

(b)  Pro  Rata  or  Contribution  Clause. — The  most  usual  and  most  important  of 
these  clauses  provides  that  the  insurer  shall  not  be  liable  for  a  greater  pro- 
portion of  any  loss  than  the  amount  of  the  policy  shall  bear  to  the  whole 
insurance  upon  the  property.  In  forms  now  in  use  it  is  further  provided  that 
such  proportion  shall  govern  whether  the  concurrent  insurance  is  valid  or 


Ins. 

Ins. 

Ins. 
Mut. 


1.  Personal  Property  Damaged.  —  Hoffman  v. 
Western  M.  &  F.  Ins.  Co.,  1  La.  Ann.  216. 

2.  Measure  of  Liability  for  Loss  of  Insured 

Building — California.  —  Hegard  v.  California 
Ins.  Co.,  72  Cal.  535. 

Colorado.  —  State  Ins.  Co.  v.  Taylor,  14  Colo. 
499,  20  Am.  St.  Rep.  281. 

Kentucky.  —  yEtna  Ins.  Co.  v.  Johnson,  11 
Bush  (Ky.)  587,  21  Am.  Rep.  223. 

Massachusetts.  —  Brinley    v.  National 
Co.,  11  Met.  (Mass.)  195. 

New  York.  —  Laurent  v.  Chatham  F. 
Co.,  1  Hall  (N.  Y.)  41. 

Pennsylvania.  —  Waynesboro  Mut.  F. 
Co.  v.  Creaton,  98  Pa.  St.  451;  Farmers 
Ins.  Co.  v.  New  Holland  Turnpike  Co.,  122 
Pa.  St.  37. 

Tennessee.  —  Thompson  v.  Liverpool,  etc., 
Ins.  Co.,  2  Hask.  (U.  S.)  363,  23  Fed.  Cas.  No. 
13,966. 

In  ^Etna  Ins.  Co.  v.  Johnson,  11  Bush  (Ky.) 
587,  21  Am.  Rep.  223,  the  measure  of  liability 
was  said  to  be  "  the  value  of  the  building  as 
it  stood  upon  the  ground  on  the  day  it  was  de- 
stroyed, as  compared  with  a  new  building  of 
the  same  kind  and  dimensions." 

3.  .Etna  Ins.  Co.  v.  Johnson,  11  Bush  (Ky.) 
587,  21  Am.  Rep.  223;  Brinley  v.  National  Ins. 
Co.,  11  Met.  (Mass.)  195;  Waynesboro  Mut.  F. 
Ins.  Co.  v.  Creaton,  98  Pa.  St.  451. 

4.  ^Etna  Ins.  Co.  v.  Johnson,  11  Bush  (Ky.) 
587,  21  Am.  Rep.  223. 

5.  Real,  Not  Relative,  Value.  —  Washington 
Mills  Emery  Mfg.  Co.  v.  Weymouth,  etc., 
Mut.  F.  Ins.  Co.,  135  Mass.  503;  Washington 
Mills  Emery  Mfg.  Co.  v.  Commercial  F.  Ins. 
Co.,  13  Fed.  Rep.  646.  Compare  Porter  v. 
jEtna  Ins.  Co.,  2  Flipp.  (U.  S.)  100.  In  the 
case  first  cited,  the  buildings  stood  on  ground 
which  had  been  conveyed  with  reservation  of 
the  buildings,  which  were  to  be  removed  by  a 
certain  date  on  pain  of  forfeiting  them.  The 
auditor  to  whom  the  matter  was  referred  found 
that  the  plaintiff  was  entitled  to  recover  the 
actual  intrinsic  cash  value  of  the  property, 
without  regard  to  the  fact  that  the  buildings 
might  have  to  be  removed.    Approving  this 


rule,  the  court  said:  "  The  insurer  cannot 
complain  if  he  pays  no  more  than  the  value  of 
the  property  he  has  insured,  no  more  than  the 
sum  insured  upon  it,  and  no  more  than  the 
interest  of  the  insured  at  the  time  of  the  loss. 
He  thus  pays  no  more  than  an  indemnity 
under  his  contract.  It  is  no  defense  to  him 
that  the  loss  may,  by  reason  of  other  collateral 
and  independent  contracts,  give  an  advantage 
to  the  insured."  See  also  Laurent  v.  Chatham 
F.  Ins.  Co.,  1  Hall  (N.  Y.) 41;  3  Kent's  Com.  376. 

Repairs.  —  If  it  is  possible  to  repair  the 
building,  as,  for  instance,  by  reason  of  mu- 
nicipal ordinances  establishing  fire  limits,  the 
whole  may  be  recovered  for,  although  a  portion 
remains.  Brady  v.  Northwestern  Ins.  Co.,  11 
Mich.  425. 

Where  repairs  are  impossible,  the  cost 
thereof  is  the  measure  of  liability;  but  if  after 
repairs  the  building  is  less  valuable  than  it 
originally  was,  the  insurer  is  also  liable  for  the 
difference  in  value.  Commercial  F.  Ins.  Co. 
v.  Allen,  80  Ala.  571. 

If  after  repair  the  building  is  more  valuable 
than  before  the  fire,  the  difference  will  be 
allowed  to  the  insurer.  Commercial  F.  Ins. 
Co.  v.  Allen,  80  Ala.  571. 

6.  Newby  v.  Reed,  1  W.  Bl.  416;  Peoria  M. 
&  F.  Ins.  Co.  v.  Lewis,  18  111.  553;  Underhill 
v.  Agawam  Mut.  F.  Ins.  Co.,  6  Cush.  (Mass.) 
440;  Mississippi  Mut.  Ins.  Co.  v.  Ingram,  34 
Miss.  215.  See  Baltimore  F.  Ins.  Co.  v. 
Loney,  20  Md.  20;  Evans  v.  Stadacona  F., 
etc.,  Ins.  Co.,  17  Nova  Scotia  88. 

7.  Apportionment  Clauses.  —  Westinghouse 
Electric  Co.  v.  Western  Assur.  Co.,  42  La. 
Ann.  28;  Havens  v.  Germania  F.  Ins.  Co.,  123 
Mo.  403;  Barnard  v.  National  F.  Ins.  Co.,  38 
Mo.  App.  106;  Insurance  Co.  of  North  America 
v.  Bachler,  44  Neb.  549;  Home  F.  ins.  Co.  v. 
Bean,  42  Neb.  537,  47  Am.  St.  Rep.  711; 
Queen  Ins.  Co.  v.  Leslie,  47  Ohio  St.  409; 
Reilly  v.  Franklin  Ins.  Co.,  43  Wis.  449,  28 
Am.  Rep.  552;  Bammessel  v.  Brewers'  F.  Ins. 
Co.,  43  Wis.  463;  Oshkosh  Gas  Light  Co.  v. 
Germania  F.  Ins.  Co.,  71  Wis.  454,  5  Am.  St. 
Rep.  233. 
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invalid,  and  by  solvent  or  insolvent  insurers,  and  these  qualifications  must  be 
borne  in  mind  in  comparing  the  decisions  on  the  subject. 

When  Clause  Applicable.  —  In  order  to  come  within  the  purview  of  these 
decisions,  the  concurrent  insurance  must  be  upon  the  same  interest  in  the 
property  as  well  as  upon  the  same  property,  so  that  if  two  persons,  each  hav- 
ing an  insurable  interest  (as,  for  example,  owner  and  mortgagee),  are  insured 
these  provisions  do  not  apply.1  But  if  the  same  interest  is  insured,  it  does 
not  matter  that  a  portion  of  the  insurance  is  in  the  name  of  the  owner  and  a 
portion  in  the  name  of  an  agent  for  the  benefit  of  the  owner.2  The  concur- 
rent insurance  must  also  be  against  the  same  risks.3  These  clauses  do  not 
apply  in  case  the  loss  is  greater  than  the  total  insurance.4  Provisions  with 
respect  to  apportionment  of  the  loss  among  concurrent  insurers  do  not  of 
themselves  require  the  insured  to  take  out  or  keep  up  concurrent  insurance 
even  though  the  amount  thereof  permitted  or  on  the  property  when  the  policy 
issues  is  specified  ;  to  have  that  effect  the  policy  must  specifically  require  such 
insurance  in  a  given  amount.5  The  liability  of  the  insurer  will  be  governed 
by  such  clause  even  though  the  concurrent  insurance  or  a  portion  of  it  covers 
other  property  as  well.0 


1.  Same   Interest   Must  Be  Insured  —  United 
Slates. — Johnson  v.  North  British,  etc.,  Ins. 
Co.,    i    Holmes    (U.    S.)    117;    Royster  v. 
Roanoke,  etc.,  Steam  Boat  Co.,  26  Fed.  Rep 
492. 

Illinois.  —  Niagara  F.  Ins.  Co.  v.  Scammon, 
144  111.  490. 

Maine.  —  Fox  v.  Phenix  F.  Ins.  Co.,  52  Me. 
333  (mortgagee  and  subsequent  mortgagee). 

Maryland.  —  Baltimore  F.  Ins.  Co.  v.  Loney, 
20  Md.  20. 

Massachusetts.  —  City  Five  Cents  Sav.  Bank 
v.  Pennsylvania  F.  Ins.  Co.,  122  Mass.  165 
{mortgagee  and  purchaser  at  sale  under  fore- 
closure by  second  mortgagee). 

Missouri.  —  Angelrodt  v.  Delaware  Mul. 
Ins.  Co.,  31  Mo.  593. 

New  Hampshire.  —  Tuck  v.  Hartford  F.  Ins 
Co.,  56  N.  H.  326. 

New  York.  —  Lowell  Mfg.  Co.  v.  Safeguard 
F.  Ins.  Co.,  88  N.  Y.  591;  Eddv  v.  London 
Assur.  Corp.,  65  Hun  (N.  Y.)  307;  Adams  v. 
Greenwich  Ins.  Co.,  9  Hun  (N.  Y.)  45. 

Virginia.  —  Home  Ins.  Co.  v.  Gwathmey,  82 
Va.  923. 

Ireland.  —  Andrews  v.  Patriotic  Assur.  Co., 
18  Ir.  L.  Rep.  355  (landlord  and  tenant). 

In  Lowell  Mfg.  Co.  v.  Safeguard  F.  Ins. 
Co.,  88  N.  Y.  597,  the  court  said:  "Before 
different  policies  can  be  held  to  contribute  to 
the  same  loss  the  insurances  must  have  been 
upon  the  same  interest  in  the  same  property 
or  some  part  thereof.  The  following  authori- 
ties sufficiently  illustrate  the  doctrine  of  double 
insurance  as  it  must  be  applied  to  this  case- 
Ho  me  Ins.  Co.  v.  Haltimore  Warehouse  Co. 
93  U.  S.  527;  Mutual  Safety  Ins.  Co.  v. 
Hone,  2  N.  Y.  235;  North  British,  etc.,  Ins. 
Co.  v.  London,  etc.,  Ins.  Co.,  5  Ch.  Div.  569; 
North  British,  etc.,  Ins.  Co.  v.  Moffatt,  L.  R." 
7  C.  P.  25;  Joyce  v.  Kennard,  L.  R.  7  Q.  B. 
78.  In  Phillips  on  Insurance,  §  359,  it  is  said 
that  '  double  insurance  is  where  two  or  more 
insurances  are  made  in  favor  of  the  same 
assured  on  the  same  interest,  subject  against 
the  same  risks.'  The  plaintiffs  could  not  have 
resorted  for  their  indemnity  to  those  four  poli- 
cies, and  could  in  no  way  have  received  the 


insurance  affected  by  them.  Hence  there  was 
no  error  in  the  holding  by  the  court  below  that 
those  were  not  contributing  policies." 

But  it  is  otherwise  where  the  concurrent  in- 
surance, though  obtained  by  the  mortgagee,  is 
in  the  name  of  the  owner,  since  in  that  case 
the  same  interest  is  insured.  Doran  v.  Frank- 
lin F.  Ins.  Co.,  86  N.  Y.  635.  See,  however, 
Niagara  F.  Ins.  Co.  v.  Scammon,  144  111.  490; 
Eddy  v.  London  Assur.  Corp.,  14^  X  Y 
3ii. 

2.  Home  Ins.  Co.  v.  Baltimore  Warehouse 
Co.,  93  U.  S.  527;  Robbins  v.  Firemen's  Fund 
Ins.  Co.,  16  Blatchf.  (U.  S.)  122;  Hough  v. 
People's  F.  Ins.  Co.,  36  Md.  398;  England  F. 
Ins.  Assoc.  v.  Merchants',  etc.,  Transp.  Co., 
66  Md.  339. 

3.  Same  Risks.  —  Royster  v.  Roanoke,  etc., 
Steam  Boat  Co.,  26  Fed.  Rep.  492;  California 
Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S  3S7 
But  see  Home  Ins.  Co.  v.  Minneapolis  etc 
R.  Co.,  (Minn.  1898)  74  N.  W.  Rep.  140. 

4.  Loss  Greater  than  Total  Insurance.  —  Leb- 
anon Mut.  Ins.  Co.  v.  Kepler,  106  Pa.  St.  28; 
Phillips  v.  Perry  County  Mut.  F.  Ins.  Co.,  7 
Phila.  (Pa.)  673;  Pencil  v.  Home  Ins.  Co.,  3 
Wash.  485. 

5.  When   Concurrent  Insurance  Necessary.  — 

Agricultural  Ins.  Co.  v.  Bemiller,  70  Md.  400; 
Richmondville  Union  Seminary  v.  Hamilton 
Mut.  Ins.  Co.,  14  Gray  (Mass.)  459;  Lattan  v. 
Royal  Ins.  Co.,  45  N.  J.  L.  453;  Hand  v.  Wil- 
liamsburgh  City  F.  Ins.  Co.,  57  N.  Y.  41; 
Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  507, 
27  Am.  Rep.  582. 

And  the  clause  governs  only  during  the  life 
of  the  concurrent  insurance.  Planters'  Ins. 
Co.  v.  Comfort,  50  Miss.  667. 

6.  Concurrent  Insurance  Including  Other  Prop- 
erty. —  Blake  v.  Exchange  Mut.  Ins.  Co..  12 
Gray  (Mass.)  265;  Harrington  v.  Fitchburg 
Mut.  F.  Ins.  Co.,  124  Mass.  126;  Ogden  v. 
East  River  Ins.  Co.,  50  N.  Y.  388,  10  Am.  Rep. 
492;  Merrick  v.  Germania  F.  Ins.  Co.,  54  Pa. 
St.  277.  See  First  Unitarian  Congregation  v. 
Western  Assur.  Co.,  26  U.  C.  Q.  B.  175. 
Contra,  Howard  Ins.  Co.  v.  Scribner,  5  Hill 
(N.  Y.)  298. 
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In  Case  Another  Insurer  Has  Paid  More  than  Its  Share  of  the  Loss  as  fixed  by  such 
clause,  that  fact  may  not  be  availed  of  to  reduce  the  amount  for  which  an 
insurer  is  liable  under  its  policy,  but  is  a  matter  for  the  insurer  which  has  paid 
the  excess  to  adjust  with  the  insured.1 

Void  and  Invalid  Policies.  —  Nor  is  it  material  that  the  insured  may  have  been 
defeated  or  may  have  failed  to  recover  upon  such  concurrent  policies  or  some 
of  them;  the  insurer's  liability  will  not  be  increased  by  reason  thereof.2  The 
effect  of  a  void  policy  in  such  case  is  now  generally  governed  by  the  express 
terms  of  the  policy,  providing  that  the  loss  shall  be  apportioned  among  all 
the  policies,  valid  or  invalid.  But  it  has  been  held  that  the  provision,  even 
then,  has  reference  only  to  policies  which  were  in  force  or  had  attached  at  the 
time' of  the  loss,  but  upon  which  the  insurer  was  not  liable  by  reason  of  some 
breach  or  forfeiture,  and  not  to  policies  absolutely  void  from  the  beginning.3 
On  the  other  hand  it  has  been  held  that  if  the  additional  policy  was  procured 
by  the  insured,  or  with  his  consent  or  authority,  it  is  voidable  only  for  breach 
of  conditions,  and  hence  within  the  purview  of  this  clause.4  Except  as  the 
contrary  is  expressly  provided,  other  insurance  which  is  invalid  will  not  affect 
the  amount  for  which  the  insurer  is  liable.5  But  under  the  present  form  of 
policy,  if  the  insurance  has  prima  facie  attached,  it  matters  not  that  the 
insured  has  not  recovered  or  may  not  recover  thereon.6 

In  Case  of  a  Partial  Loss,  the  measure  of  liability  under  this  clause  is  the  pro- 
portion of  the  loss,  which  the  amount  of  the  policy  in  question  bears  to  the 
whole  insurance.7  The  whole  insurance  is  to  be  treated  as  one  and  the  loss 
apportioned  pro  rata  accordingly.8  w 

(c)  Two-thirds  and  Three-fourths  Clauses.  —  It  is  often  provided  that  the  insured 


1.  Overpayment  by  Co-insurer  No  Defense.  — 

Bardwelf  v.  Conway  Mut.  F.  Ins.  Co.,  118 
Mass.  465;  Fitzsimmons  v.  City  F.  Ins.  Co.,  18 
Wis.  234,  86  Am.  Dec.  "61. 

2.  Insurer's  Liability  Held  Not  Increased  by 
Co-insurer's  Successful  Defense. —  Heron  v.  Hart- 
ford Ins.  Co.,  Montreal  L.  R.  4  Super.  Ct.  388; 
Hammond  v.  Citizens'  Ins.  Co.,  26  New  Bruns. 
371;  Liverpool,  etc.,  Ins.  Co.  v.  Verdier,  35 
Mich.  395;  Cassity  v.  New  Orleans  Ins. 
Assoc.,  65  Miss.  49;  Rickerson  v.  German- 
American  Ins.  Co.,  6  N.  Y.  App.  Div.  550; 
Galantschik  v.  Globe  F.  Ins.  Co.,  10  Misc. 
Rep.  (N.  Y.  C.  PI.)  369- 

3.  Under  Special  Clause  as  to  Void  or  Invalid 
Policy.  —  Marshall  v.  Insurance  Co.  of  North 
America.  10  Fa.  Co.  Ct.  Rep.  87. 

Where  the  second  policy  was  obtained  under 
a  misapprehension  that  the  former  one  had 
been  canceled,  and  upon  a  statement  to  that 
effect,  it  was  held  that  it  should  not  be  consid- 
ered in  determining  the  liability  of  the  insurer. 
Parks  v.  Hartford  Ins.  Co.,  100  Mo.  373. 

4.  London,  etc.,  F.  Ins.  Co.  v.  Turnbull,  86 
Ky.  230;  Saville  v.  Mtna.  Ins.  Co.,  8  Mont. 
419. 

5.  Hygum  v.  ^Etna  Ins.  Co.,  11  Iowa  21; 
Lattan  v.  Royal  Ins.  Co.,  45  N.  J.  L.  453; 
Hand  v.  Williamsburgh  City  F.  Ins.  Co.,  57 
N.  Y.  41.  In  the  latter  case  the  second  insurer 
declared  its  policy  void.  See  supra,  this  title, 
Prohibitions  and  Exceptions — Other  Insurance. 

6.  See  cases  cited  in  note  2,  supra. 

7.  Partial  Loss.  —  Teague  v.  Germania  F. 
Ins.  Co.,  71  Ala.  473;  German  Ins.  Co.  v. 
Heiduk,  30  Neb.  288,  27  Am.  St.  Rep.  402. 

This  is  the  rule  even  where,  in  addition  to 
this  clause,  each  item  has  a  value  set  opposite 
and  there  is  a  provision  that  the  insurer  in- 
sures only  one-sixtieth  of  the  value  of  each 

13  C.  of  L.— 24  369 


item.  Indiana  Ins.  Co.  v.  Hoffman,  128  Ind. 
250;  Citizens'  Ins.  Co.  v.  Hoffman,  128  Ind. 
370;  Hoffman  v.  Minneapolis  Mut.  F.  Ins.  Co., 
42  Minn.  291.  Compare  Citizens'  Ins.  Co.  v. 
Ayers,  88  Tenn.  728;  Rix  v.  Mutual  Ins.  Co., 
20  N.  H.  198;  Illinois  Mut.  Ins.  Co.  v.  Hoff- 
man, 132  111.  522. 

8.  Sloat  v.  Royal  Ins.  Co.,  49  Pa.  St.  14,  88 
Am.  Dec.  477. 

Pro  Rata  Apportionment.  —  Where  there  were 
two  policies  upon  the  property,  one  providing 
that  liability  should  not  exceed  six  hundred 
dollars,  and  the  other  that  it  should  not  exceed 
three  hundred  dollars,  and  the  first  had  a  con- 
tribution clause,  it  was  held  that  the  first  policy 
was  liable  for  two-thirds  of  the  loss.  Golde 
1:  Whipple,  7  N.  Y.  App.  Div.  48. 

The  rights  of  the  insured  are  not  affected  by 
a  separate  agreement  between  concurrent  in- 
surers as  to  the  amount  for  which  they  shall 
be  liable.  England  F.  Ins.  Assoc.  v.  Mer- 
chants', etc.,  Transp.  Co.,  66  Md.  339. _ 

An  insurer  having  issued  two  policies,  one 
to  the  mortgagor  alone,  and  the  other  to  the 
mortgagor,  payable  to  the  mortgagee,  it  was 
held  that  the  effect  was  as  if  one  policy  had 
issued  providing  for  the  payment  of  the 
amount  named  in  the  second  policy  to  the 
mortgagee,  and  hence  that  the  insurer  could 
not  apply  the  clause  in  question  to  the  second 
policv  and  claim  contribution  from  itself. 
Crow'  v.  Greenwich  Ins.  Co.,  66  Hun  (N. 
Y.)  54- 

It  is  not  an  unreasonable  condition  to  re- 
strict the  liability  of  the  insurer  to  such  pro- 
portion of  the  loss  as  the  insurance  bears  to 
the  whole  value  of  the  property,  and  in  that 
case  it  is  of  no  moment  that  there  is  no  con- 
current insurance.  Christian  v.  Niagara  F. 
Ins.  Co.,  101  Ala.  634. 
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shall  keep  up  other  insurance  to  a  certain  amount  or  to  a  certain  percentage  of 
the  value  of  the  property,  which  shall  contribute  proportionally  with  the 
policy  in  question,  and  that  if  such  insurance  is  not  maintained  the  insured 
shall  contribute  to  the  same  extent.  Such  provisions  are  meant  to  distribute 
the  risk  and  are  upheld.1  To  the  same  end  it  is  often  provided  that  the 
insurer  shall  not  be  liable  for  more  than  two-thirds  or  three-fourths  or  some 
other  fixed  proportion  of  the  loss.  Such  provisions  are  deemed  reasonable 
and  valid,2  upon  the  ground  that  they  make  the  insured  to  a  small  percentage 
an  insurer  himself,  and  interest  him  in  the  loss.3  If  the  insured  takes  out 
insurance  in  excess  of  the  amount  fixed,  it  will  not  invalidate  the  policy,  in 
the  absence  of  fraud  or  misrepresentation,'1  unless  the  policy  so  provides  or  the 
insured  agrees  not  to  do  so.5  But  in  such  event,  the  insurers  are  liable  only 
for  their  pro  rata  shares  of  the  proportion  of  the  loss  insured.* 

Partial  Laws.  —  If  a  portion  of  the  property  less  than  that  fixed  upon  is 
destroyed,  the  insurer  is  liable  for  the  whole  loss  provided  it  does  not  exceed 
the  stipulated  proportion  of  the  entire  property.7 

A  Mortgagee  May  Recover  the  "Whole  Amount,  likewise,  if  it  does  not  exceed  the 
amount  of  his  mortgage  nor  the  stipulated  proportion  of  the  entire  value.8 

(5)  Interest  — (a)  When  Interest  Is  Allowable.  —  The  United  States  courts  with- 
out  exception  award  interest  to  the  party  entitled  to  the  proceeds  of  an  insur- 
ance policy  of  any  kind  where  it  is  clear  that  the  amount  should  be  paid  and 
it  is  wrongfully  withheld.9    Interest  on  insurance  policies  is  allowed,  however. 


1.  Provision  Requiring  Certain  Percentage  of 
Other  Insurance. —  Williamson  v.  Gore  Dist. 
Mut.  F.  Ins.  Co.,  26  U.  C.  Q.  B.  145:  King  v. 
Prince  Edward  County  Mut.  Ins.  Co.,  19  U. 
C.  C.  P.  134;  Holmes  v.  Charlestown  Mut.  F. 
Ins.  Co.,  10  Met.  (Mass.)  211,  43  Am.  Dec.  428; 
Post  v.  Hampshire  Mut.  F.  Ins.  Co.,  12  Met. 
(Mass.)  555,  46  Am.  Dec.  702;  Chesbrough  v. 
Home  Ins.  Co.,  61  Mich.  333;  Singleton  v. 
Boone  County  Home  Mut.  Ins.  Co.,  45  Mo. 
250;  Egan  v.  Mutual  Ins.  Co.,  5  Den.  (N.  Y.) 
326;  Huckins  v.  People's  Mut.  F.  Ins.  Co.,  31 
N.  H.  238;  Ashland  Mut.  F.  Ins.  Co.  v. 
Housinger,  10  Ohio  St.  10. 

2.  Clause  Limiting  Insurer's  Liability  to  Cer- 
tain Percentage  —  Two-thirds.  —  Blinn  v.  Dres- 
den Mut.  F.  Ins.  Co.,  85  Me.  389;  Lycoming 
Ins.  Co.  v.  Mitchell,  48  Pa.  St.  368;  Lycoming 
Mut.  Ins.  Co.  v.  Stocklomn,  3  Grant's  Cas. 
(Pa.)  207. 

Three-fourths.  —  Haley  v.  Dorchester  Mut. 
F.  Ins.  Co.,  12  Gray.  (Mass.)  545;  Brown  v. 
Oaincy  Mut.  F.  Ins.  Co.,  105  Mass.  396,  7  Am. 
Rep.  538. 

In  Graham  v.  Ontario  Mut.  Ins.  Co.,  14  Ont. 
Rep.  358,  in  addition  to  the  two-thirds  clause, 
there  was  a  provision  that  in  case  there  was 
other  insurance,  the  insurer  should  be  liable 
only  for  its  pro  rata  share  of  two-thirds  of  the 
loss.  This  was  held  unreasonable  and  invalid. 
But  a  similar  provision  in  addition  to  the 
three-fourths  clause  was  upheld  in  Haley  v. 
Dorchester  Mut.  F.  Ins.  Co.,  12  Gray  (Mass.) 
545.  See  also  East  Texas  F.  Ins.  Co.  v. 
Coffee,  61  Tex.  287. 

3.  Singleton  v.  Boone  County  Home  Mut. 
Ins.  Co.,  45  Mo.  250. 

4.  Williams  v.  New  England  Mut.  F.  Ins. 
Co.,  31  Me.  219;  Cumberland  Valley  Mut. 
Protection  Co.  v.  Schell,  29  Pa.  St.  31. 

5.  Mitchell  v.  Lycoming  Mut.  Ins.  Co.,  51 
Pa.  St.  402;  Ellioit  v.  Lycoming  County  Mut. 
Ins.  Co..  66  Pa.  St.  22,  5  Am.  Rep.  323. 
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6.  Haley  v.  Dorchester  Mut.  F.  Ins.  Co.,  12 
Gray  (Mass.)  545;  Goodall  v.  New  England 
Mut.  F.  Ins.  Co.,  25  N.  H.  169. 

7.  Ashland  Mut.  F.  Ins.  Co.  v.  Housinger, 
10  Ohio  St.  10. 

8.  Sanders  v.  Hillsborough  Ins.  Co.,  44  N„ 
H.  238. 

9.  American  Rule  —  Interest  Generally  Allow- 
able—  United  States.  —  Unsell  v.  Hartford  L., 
etc.,  Ins.  Co.,  32  Fed.  Rep.  446:  Albion  Lead 
Works  v.  Citizens'  Ins.  Co.,  3  Fed.  Rep.  197; 
Field  v.  Insurance  Co.  of  North  America,  6 
Biss.  (U.  S.)  121;  Huchberger  v.  Home.  F. 
Ins.  Co.,  5  Biss.  (U.  S.)  106. 

Alabama.  —  Home  Ins.  Co.  v.  Adler,  71  Ala. 
516. 

Florida.  —  Hanover  F.  Ins.  Co.  v.  Lewis,  2& 
Fla.  209. 

Illinois. — Supreme  Lodge,  etc.,  v.  Zuhlke, 
129  111.  298;  Massachusetts  Mut.  L.  Ins.  Co. 
v.  Robinson,  98  111.  330;  Home  Ins.,  etc.,  Co. 
v.  Myer,  93  111.  271;  Knickerbocker  Ins. 
Co.  v.  Gould,  80  111.  395;  Peoria  M.  &  F.  Ins. 
Co.  v.  Lewis,  18  111.  553. 

Louisiana. — Trager  v.  Louisiana  Equitable  L. 
Ins.  Co.,  31  La.  Ann.  235;  Gettwerth  v.  Teu- 
tonia  Ins.  Co.,  29  La.  Ann.  30. 

Maine.  —  Chase  v.  Phcenix  Mut.  L.  Ins.  Co., 
67  Me.  85. 

Maryland.  —  Mutual  L.  Ins.  Co.  v.  Bratt, 
55  Md.  200;  Newson  v.  Douglass,  7  Har.  &  J. 
(Md.)  453,  16  Am.  Dec.  317. 

Massachusetts.  —  Hutchinson  v.  Liverpool, 
etc.,  Ins.  Co.,  153  Mass.  143;  Pierce  v.  Charter 
Oak  L.  Ins.  Co.,  13S  Mass.  151. 

Michigan.  —  Marthinson  v.  North  British, 
etc.,  Ins.  Co.,  64  Mich.  372. 

Missouri.  —  Brown  v.  Railway  Pass.  Assur. 
Co.,  45  Mo.  221. 

Montana.  —  Randall  v.  American  F.  Ins. 
Co.,  ro  Mont.  362. 

New  Hampshire.  —  Swamscot  Mach.  Co.  K 
Partridge,  25  N.  H.  369. 
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as  damages  for  the  detention  of  the  sum  due,1  and  not  as  a  part  of  the 
indemnity  contracted  for.2  In  some  of  the  early  cases  it  is  said  to  be  discre- 
tionary with  the  jury  whether  or  not  to  allow  interest  on  the  proceeds  of  the 
policy,3  and  interest  was  denied  where  the  proofs  of  loss  were  indefinite.4 
And  where  the  loss  is  a  partial  one  only,  and  the  underwriters  are  unable  to 
estimate  its  amount  and  ascertain  the  sum  to  be  paid,  it  has  been  held  inequi- 
table to  charge  the  insurer  with  interest.5  So  the  assignee  of  the  insured  is 
not  entitled  to  claim  interest  on  the  amount  of  the  policy  until  he  is  able  to 
give -the  insurer  a  full  release  upon  payment  of  the  claim.6 

Payment  Prevented.  —  In  Massachusetts,11  New  Hampshire?  and  Vermont  9  the 
insurer  is  not  charged  with  interest  while  the  proceeds  of  the  policy  are  sub- 
ject to  garnishment  or  trustee  process.  But  in  the  federal  court  sitting  in 
Massachusetts  the  contrary  rule  was  applied.10 

Interest  Not  Claimed.  —  The  insurer  has  also  been  held  liable  for  interest  in  the 
absence  of  a  specific  prayer  therefor,11  even  when  it  filed  a  bill  of  interpleader 
in  a  case  where  there  were  conflicting  claims  against  it. 12 

interest  in  Great  Britain.  —  In  England  13  and  Scotland  14  the  courts  look  with 
much  less  favor  upon  the  allowance  of  interest  upon  insurance  money. 

(b)  When  interest  Begins  to  Run.  —  Interest  being  thus  allowable  as  compensa- 
tion for  the  wrongful  withholding  of  the  money  due  on  the  policy,  it  is 
recoverable  from  the  time  when  it  was  the  insurer's  duty  to  pay.15 

Interest  from  Fixed  Time  After  Furnishing  Proofs  of  Loss.  —  A  very  common  provision 
in  policies  is  that  the  amount  shall  be  payable  within  sixty  days  after  the 
furnishing  of  the  proofs  of  loss,  and  under  this  clause  interest  begins  to  run 
only  from  the  period  named  after  such  proofs  have  been  furnished,16  and  not 


New  York.  —  Hastings  v.  Westchester  F. 
Ins.  Co.,  73  N.  Y.  141;  McLaughlin  v.  Wash- 
ington County  Mut.  Ins.  Co.,  23  Wend.  (N. 
Y)  525;  Delonguemare  v.  Tradesmen's  Ins. 
Co.,  2  Hall  (N.  Y.)  631. 

Pennsylvania.  — Western,  etc.,  Pipe  Lines  v. 
Home  Ins.  Co.,  145  Pa.  St.  346,  27  Am.  St. 
Rep.  703;  Ellmaker  v.  Franklin  F.  Ins.  Co.,  5 
Pa.  St.  193. 

Texas.  —  East  Texas  F.  Ins.  Co.  v.  Brown, 
82  Tex.  638;  Sun  Mut.  Ins.  Co.  v.  Holland,  2 
Tex.  App.  Civ.  Cas.,  §  448.  Compare  Queen 
Ins.  Co.  v.  Jefferson  Ice  Co.,  64  Tex.  578. 

Virginia.  —  New  York  L.  Ins.  Co.  v.  Hen- 
dren,  24  Gratt.  (Va.)  536. 

Canada.  —  Montreal  Assur.  Co.  v.  McGilli- 
vray,  2  L.  C.  jur.  221. 

1.  Allowed  as  Damages  for  Detention.  —  Massa- 
chusetts Mut.  L.  Ins.  Co.  v.  Robinson,  98  111. 
330;  Pierce  v.  Charter  Oak  L.  Ins.  Co.,  138 
Mass.  163. 

2.  Not  a  Part  of  Indemnity.  —  Queen  Ins.  Co. 
v.  Jefferson  Ice  Co.,  64  Tex.  578. 

3.  Allowance  Held  Discretionary  with  Jury.  — 

Newson  v.  Douglass,  7  Har.  &  J.  (Md.)  417,  16 
Am.  Dec.  317;  Anonymous,  I  Johns.  (N.  Y.) 
3r5- 

4.  Proofs  of  Loss  Indefinite.  —  McLaughlin  v. 
Washington  County  Mut.  Ins.  Co,,  23  Wend. 
(N.  Y.)  525. 

5.  Partial  Loss  Not  Ascertainable.  —  Bridge  v. 
Niagara  Ins.  Co.,  1  Hall  (N.  Y.)  247 ;  McLaugh- 
lin v.  Washington  County  Mut.  Ins.  Co.,  23 
Wend.  (N.  Y.)  527. 

6.  Assignee  Unable  to  Give  Release.  —  Toronto 
Sav.  Bank  v.  Canada  L.  Assur.  Co.,  14  Grant's 
Ch.  (U.  C.)  509. 

7.  Policy  Subject  to  Garnishment.  —  Norris  v. 
Massachusetts  Mut.  L.  Ins.  Co.,  131  Mass.  294; 
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Oriental  Bank  v.  Tremont  Ins.  Co.,  4  Met. 
(Mass.)  1. 

8.  Swamscot  Mach.  Co.  v.  Partridge,  25  N. 
H.  369;  Nevins  v.  Rockingham  Mut.  F.  Ins. 
Co.,  25  N.  H.  22. 

9.  Piatt  v.  Continental  Ins.  Co.,  62  Vt. 
166. 

10.  Albion  Lead  Works  v.  Citizens'  Ins.  Co., 
3  Fed.  Rep.  197. 

11.  Claim  for  Interest  Not  Made. — Cassacia  v. 
Phcenix  Ins.  Co.,  28  Cal.  629. 

12.  Sibley  v.  Equitable  L.  Assur.  Soc,  56  N. 
Y.  Super.  Ct.  274.  Compare  Bignold  v.  Aud- 
land,  11  Sim.  23,  where  it  was  held  that  upon 
the  filing  of  such  a  bill  the  plaintiff  should 
offer  to  pay  interest. 

13.  English  Doctrine — Interest  Not  Favored.  — 
Higgins  v.  Sargent,  2  B.  &  C.  348,  9  E.  C.  L. 
101.  See  also  Bain  v.  Case,  3  C.  &  P.  496,  14 
E.  C.  L.  410;  Edwards  v.  Warden,  L.  R.  1 
App.  281;  Webster  v.  British  Empire  Mut.  L. 
Assur.  Co.,  15  Ch.  Div.  169;  Bushnan  v.  Mor- 
gan, 5  Sim.  635. 

14.  Parken  v.  Royal  Exch.  Assur.  Co.,  8  Ct. 
Sess.  Cas.  (2d  ser.)  365. 

15.  Delonguemare  v.  Tradesmen's  Ins.  Co., 
2  Hall  (N.  Y.)  631. 

See  generally  the  title  Interest. 

16.  Interest  from  Sixty  Days  After  Proof  of  Loss 
—  United  States.  —  Field  v.  Insurance  Co.  of 
North  America,  6  Biss.  (U.  S.)  121.  Compare 
Unsell  v.  Hartford  L.  etc.,  Ins.  Co.,  32  Fed. 
Rep.  443,  where  the  amount  was  payable 
ninety  days  after  the  receipt  of  the  proofs  of 
loss. 

Alabama.  —  Home  Ins.  Co.  v.  Adler,  71  Ala. 
528. 

Arkansas.  —  Phcenix    Ins.    Co.    v.  Public 
Parks  Amusement  Co.,  63  Ark.  187. 
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from  the  occurrence  of  the  loss  1  nor  from  the  time  of  its  adjustment.2  When 
the  proofs  of  loss  were  furnished  is  a  question  of  fact  for  the  jury;  3  and  where 
there  is  a  lack  of  evidence  as  to  the  time  of  furnishing  the  proofs,  interest  has 
been  allowed  only  from  the  date  of  the  writ.4  Such  a  clause,  too,  is  to  be 
construed  as  referring  to  formal  proofs  of  loss,  and  not  to  a  subsequent 
examination  at  the  request  of  the  insurer's  adjuster  afterwards  reduced  to 
writing. 5 

Interest  from  Date  of  Waiver.  —  Since  a  denial  of  liability  by  the  insurer  consti- 
tutes a  waiver  of  proofs  of  loss,  the  sixty-day  period  is  in  such  cases  to  be 
counted  from  the  time  of  such  denial  6  or  other  waiver.7 

In  Louisiana,  under  similar  provisions  in  the  policies,  it  is  held  that  interest 
can  be  claimed  only  from  "  judicial  demand."  H 

Interest  from  Commencement  of  Action.  —  Where  it  does  not  appear  that  the  policy 
is  payable  at  a  fixed  time  after  the  loss,  nor  that  the  sum  due  is  liquidated, 
nor  that  demand  is  made  before  the  commencement  of  the  action,  interest 
will  be  allowed  from  the  latter  date  only.9 

Effect  of  Change  of  Statute.  —  Where  a  statute  provides  for  interest  from  the 
date  of  the  judgment,  and  between  the  return  of  a  verdict  and  the  rendition 
of  a  judgment  the  statute  is  amended  so  as  to  authorize  interest  from  the  date 
of  the  verdict,  the  old  law  governs.10 

Bate  of  Interest.  —  In  the  absence  of  a  stipulation  between  the  parties,  which 
is  usually  the  case  in  insurance  policies,  the  amount  due  draws  the  statutory 
rate  of  interest.11  And  a  reduction  of  this  rate  is  effective,  even  if  made  after 
judgment  for  the  former  rate  is  rendered.13 

b.  To  Whom  Payable  —  (i)  Mortgagor  or  Mortgagee.  —  Where  the  mort- 
gagor is  insured  and  the  loss  is  not  made  payable  to  the  mortgagee,  the  former 
may  recover  the  entire  amount  of  the  loss.13  On  the  other  hand,  a  mortgagee 
whose  interest  is  insured  as  such  may  recover  the  amount  of  the  debt  only; 14 

9.  Interest  from  Commencement  of  Action.  — 

Hutchinson  v.  Liverpool,  etc.,  Ins.  Co.,  153 
Mass.  143;  Dodge  v.  Perkins,  9  Pick.  (Mass. 
368;  Oriental  Bank  v.  Tremont  Ins.  Co.,  4 
Met.  (Mass.)  r;  Pierce  v.  Charter  Oak  L.  Ins. 
Co.,  138  Mass.  151. 

See  the  following  cases  where  interest  was 
allowed  from  the  date  of  the  writ:  Chaser. 
Phoenix  Mut.  L.  Ins.  Co.,  67  Me.  92;  Mutual 
L.  Ins.  Co.  v.  Bratt,  55  Md.  200;  Marthinson 
v.  North  British,  etc.,  Ins.  Co.,  64  Mich. 
372. 

In  Cassacia  v.  Phcenix  Ins.  Co.,  28  Cal.  629, 
it  was  allowed  from  the  filing  of  the  complaint. 

In  Missouri  and  Texas  the  decisions  are 
based  upon  statutes.  Brown  v.  Railway  Pass. 
Assur.  Co.,  45  Mo.  227;  Sun  Mut.  Ins.  Co.  v. 
Holland,  2  Tex.  App.  Civ.  Cas.,  §  448. 

10.  Effect  of  Change  of  Statute  After  Verdict.  — 
Murdock  v.  Franklin  Ins.  Co.,  33  W.  Va.  416. 

11.  Rate  of  Interest. — Knickerbocker  Ins.  Co. 
v.  Gould,  So  III.388;  Firemen's  Fund  Ins.  Co. 
v.  Western  Refrigerating  Co.,  162  111.  322,  re- 
versing55  111.  App.  329. 

12.  Firemen's  Fund  Ins.  Co.  v.  Western 
Refrigerating  Co.,  162  111.  322,  reversing  55  111. 
App.  329. 

13.  Mortgagor.  —  Strong  v.  Manufacturers' 
Ins.  Co.,  10  Pick.  (Mass.)  40,  20  Am.  Dec.  507; 
Borden  v.  Hingham  Mui.  F.  Ins.  Co.,  iS  Pick. 
(Mass.)  523,  29  Am.  Dec.  614. 

As  to  the  Proper  Person  to  Bring  Suit,  gener- 
ally, see  the  title  Insurance,  n  Encyc.  of  Pl. 
and  Pr.  391. 

14.  Mortgagee.  —  Sussex  County  Mut.  Ins. 
Co.  v.  Woodruff,  26  N.  J.  L.  541.    But  if  he 
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Florida.  —  Hanover  F.  Ins.  Co.  v.  Lewis,  28 
Fla.  209. 

Illinois.  —  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis, 
18  111.  353- 

Louisiana.  —  McDowell  v.  General  Mut.  Ins. 
Co.,  10  La.  Ann.  16. 

Montana.  —  Randall  v.  American  F.  Ins. 
Co.,  10  Mont.  362. 

New  York.  —  Hastings  v.  Westchester  F. 
Ins.  Co.,  73  N.  Y.  141.  Compare  McLaughlin 
v.  Washington  County  Mut.  Ins.  Co.,  23  Wend. 
(N.  Y.)  525. 

Texas. — Queen  Ins.  Co.  v.  Jefferson  Ice 
Co.,  64  Tex.  583;  East  Texas  F.  Ins.  Co.  v. 
Brown,  82  Tex.  631. 

1.  Queen  Ins.  Co.  v.  Jefferson  Ice  Co.,  64 
Tex.  583. 

2.  Hastings  v.  Westchester  F.  Ins.  Co.,  73 
N.  Y.  141. 

3.  When  Proofs  Furnished,  Is  for  Jury.  —  Home 
Ins.  Co.  v.  Adler,  71  Ala.  516;  Hanover  F. 
Ins.  Co.  v.  Lewis,  28  Fla.  209. 

4.  Interest  from  Date  of  Writ.  —  Chase  v. 
Phoenix  Mut.  L.  Ins.  Co.,  67  Me.  92. 

5.  Huchberger  v.  Home  F.  Ins.  Co.,  5  Biss. 
(U.  S.)  106. 

6.  Time  Beckoned  from  Waiver.  —  Unsell  v. 
Hartford  L.,  etc.,  Ins.  Co.,  32  Fed.  Rep.  443; 
East  Texas  F.  Ins.  Co.  v.  Brown,  82  Tex.  631. 
Compare  Western,  etc.,  Pipe  Lines  v.  Home 
Ins.  Co.,  145  Pa.  St.  346,  27  Am.  St.  Rep.  703. 

7.  Glover  v.  Rochester  German  Ins.  Co.,  11 
Wash.  143. 

8.  Louisiana..  —  Trager  v.  Louisiana  Equi- 
table L.  Ins.  Co.,  31  La.  Ann.  235;  Gettwerth 
v.  Teutonia  Ins.  Co.,  29  La.  Ann.  30. 
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but  he  may  so  recover  although  the  mortgagor  has  fully  repaired  the  loss,  or 
although  the  mortgaged  property  is  still  ample  security  for  the  debt.  _ 

Loss  Payable  to  Mortgagee  as  Interest  Appears.  -  The  principal  questions  of  import- 
ance arise  where  the  loss  is  made  payable  to  the  mortgagee  as  his  interest  may 
anoear  or  where  the  insurance  is  taken  out  for  the  benefit  and  further  security 
of  the 'mortgagee  in  the  name  of  or  by  the  mortgagor.  The  phrase  as  his 
interest  may  appear  "  has  reference  to  the  interest  of  the  appointee  as  creditor, 
not  to  his  interest  in  the  property.3  Under  the  standard ''  union  mortgage 
clause,"  the  mortgagee  is  for  most  purposes  the  insured;*  but  the  interest 
which  he  may  assert  against  the  amount  of  the  loss  is  that  derived  from  the 
nerson  in  whose  name  the  insurance  is  taken,  so  that  a  subsequent  mortgage 
executed  by  a  grantee  of  the  insured  is  not  covered.5  If  sale  is  made  under 
the  mortgage  and  a  loss  occurs  before  the  period  of  redemption  has  expired, 
if  the  mortgagor  redeems,  he  is  entitled  to  have  the  insurance  applied  on  the 
redemption,  but  if  he  fails  to  redeem  he  cannot  recover  it  of  the  mortgagee." 
The  rights  of  mortgagor  and  mortgagee  to  insurance  money,  as  between  them- 
selves, are  considered  elsewhere.7 

(2)  Vendor  and  Purchaser.  —  Where  a  loss  is  payable  to  a  vendor  who 
retains  the  legal  title  as  his  interest  may  appear,  and  after  loss  the  vendee 
refuses  to  complete  the  purchase,  the  vendor  is  entitled  to  the  insurance  with- 
out allowing  to  the  vendee  the  sums  paid  by  him  on  the  purchase  price.  If 
the  vendee  takes  the  property,  his  title  relates  to  the  inception  of  the  trans- 
action, and  he  is  entitled  to  the  insurance.9  _  ^-  a  t 

O)  Lessor  and  Lessee.  —  Where  lessees  covenant  to  insure  for  two-thirds  of 
the  value  of  the  buildings,  the  insurance  money  to  be  used  in  rebuilding,  the 
lessor  is  entitled  to  the  insurance  money  as  against  grantees  with  notice  under 
a  trust  deed  made  by  the  lessees,  though  the  full  value  was  insured,  if  the  full 
amount  contemplated  by  the  covenant  was  not  collected.1 

(4)  Miscellaneous  Parties.  —  A  Bailee  who  holds  a  policy  for  himself  and  the 
owners  is  entitled  to  the  insurance  to  the  extent  of  the  charges  and  moneys 
payable  to  him.11 

Where  a  Factor  takes  out  floating  insurance  on  all  goods  held  by  him  on  com- 
mission some  of  which  he  has  agreed  to  insure  and  some  not,  and  none  of 
his  principals  know  of  the  insurance  till  after  loss,  when  all  ratify  it  and 
prove  their  losses,  all  are  entitled  to  share  in  the  insurance rata.™  Where 
grain  in  an  elevator  of  a  carrier  awaiting  shipment  was  insured  in  twelve 

holds  the  mortgage  as  collateral  security,  it  is        5.  Palmer  Sav    Bank  v.  Insurance  Co.  of 

otherwise     Cafpenter   v.  Providence  Wash-      North  America.  166  Mass.  189 

otnerwise.  6  Carlson  v.  Presbyterian  Board  of  Relief, 

'TFGSter  ^   EquFtable  Mutl?"  Ins.  Co.,  2     67  Minn.  436g    See  McDowell  v.  Morath,  2  Mo. 

Gr2yKtIrnSoSchan6;.  New  York  Bowery  F.  Ins.  *  7? 'See%?r«,  this  title.  Parties  to  the  Contract 

Co*   17  N   Y.  428;   Rex  v.  Insurance  Com-  —  Mortgagees j  Mortgagors 

pan'ies,  2  Phila    (Pa.)  357,  H  Leg.  Int.  (Pa.)  8.  Vendor  -  Fanning      Equitable  F.  &  M. 

\  Ins.  Co.,  46  111.  App.  215. 

Z.  Loss  Payable  to  Mortgagee  as  Interest  May  9.  Vendee  -  People's  St  R.  Co.  v.  Spencer, 

Appear.  -  Donaldson  v.  Sun  Mut.  Ins.  Co.,  95  156  Pa.  St.  85,  36  Am.  St.  Rep  22. 

Tear .  280     See  supra,  this  title,  Parties  to  the  10.  Lessor.  -  Northern  Trust  Co.  v.  Snyder, 

Contract    subdiv     4.  b.  (b)   By    the   "  Union  46  U.  S.  App.  179,  5»7-  . 

MZtZt  Clause  "  ^  the  tenant  is  insured  against  liability  for 

4 The  effect  of  such  a  policy  is  the  same  rent  while  the  property  is  untenantable  by 

as  if  the  mortgagor  had  taken  out  the  insur-  reason  of  burning  of  the  building,  an  entry  by 

ance  in  hiT  owr  name  and  then  assigned  it  to  the  landlord  to  repair  under  a  contract  whereby 

the  mortgagee  to  the  extent  of  hi!  interest,  the  tenant  is  to  continue  to  pay  rent  ,n  consid- 

and  The  insurance  company  had  assented  to  eration  of  a  new  >eas«Xr^R0v™  1*5  Co^ 

the  assignment,  and  had  promised  the  mort-  heve  the  insurer.    Heller  v.  Royal  Ins.  Co., 

gagee  that  no  act  or  default  of  the  mortgagor  133  Pa.  St.  152. 

fhould  defeat  the  right  of  the  mortgagee  to  re-  11.  Bailee  -  Hope  Oil  Mill,  etc.,  Co.  v.  Phce- 

cover  to  the  extent  of  his  interest."    Palmer  nix  Assur.  Co. ,  74  Miss.  320. 

Sav  Bank  v.  Insurance  Co.  of  North  America,  12.  Insurance  by  Factor.  -  Ferguson  v.  Pekin 

166  Mass.  189.  Pl°w  Co-  I4I  Mo-  l61-      „  , 
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policies,  one  covering  only  the  liability  of  the  carrier  to  the  shippers  and  the 
remainder  insuring  grain  "  their  own  and  held  by  them  in  trust  "  the  carrier 
was  held  entitled  to  the  insurance  on  the  eleven  policies,  to  hold  all  in  excess 
of  its  charges  in  trust  for  the  shippers,  and  each  of  the  twelve  was  required  to 
contribute  ratably  towards  a  loss  less  than  the  total  insurance.1 

A  Husband  in  possession  of  property  owned  jointly  by  himself  and  wife  mav 
recover  the  entire  loss.'4  } 
Executor.  —  Where  the  loss  occurs  after  the  death  of  the  insured,  the  insur- 
ance money  may  be  recovered  by  the  executor.3 

Purchaser.  —  Insurance  upon  real  property,  placed  thereon  by  a  purchaser, 
the  land  being  subject  to  a  charge  for  the  payment  of  a  legacy,  belongs  to  the 
insured  and  not  to  the  person  holding  such  legacy.4 

Remainders.  —  Where,  through  mistake  of  the  insurer,  a  policy  covering  the 
whole  interest  was  issued  to  a  tenant  for  life,  from  whom  the  full  premium 
was  collected,  it  was  held  that  the  latter  could  recover  the  entire  loss  thou-h 
he  would  be  trustee  for  the  remainderman.5  But  a  policy  taken  out  by  the 
remainderman,  payable  to  a  tenant  for  life  as  her  interest  might  appear  was 
held  to  be  payable  to  them  jointly.6  ' 

c.  Medium  of  Payment  —  Payment  by  check.  —  Payment  of  premium  may 
be  made  by  check  where  the  insured  is  so  instructed  by  the  company's  agent  •  7 
and  presumably  the  same  is  true  of  the  payment  of  a  loss. 

Payment  by  Note  is  also  permissible  where  authorized  by  the  charter  or  by-laws 
of  the  company.8 

Authority  of  Agent.  —  But  an  agent  of  the  company  in  receiving  payment  is 
not  as  a  rule  authorized  to  accept  anything  but  money,9  and  an  agreement 
between  him  and  the  insured  to  accept  articles  of  personalty  will  not  bind  the 
company.  So,  an  agreement  of  such  an  agent  to  accept  payment  in  services 
is  unenforceable.11 

Payment  in  Gold.  —  A  requirement  that  premiums  shall  be  paid  in  gold  applies 
also  to  payment  of  dividends  declared  by  the  insurer,12  but  ordinarily  in  esti- 
mating the  liability  of  the  insurer  a  premium,  if  any,  on  gold  should  not  be 
allowed  in  favor  of  the  insured.13 

A  Payment  in  Confederate  Money  has  been  upheld.14 

Loss  in  Foreign  Country.  —  Where  the  loss  occurs  in  a  foreign  country  the  dam- 
ages should  be  estimated  in  the  currency  of  that  country  and  its  equivalent 
determined  in  the  place  where  the  adjustment  is  made.15 

d.  Time  of  Payment  —  (i)  Generally.  —  The  loss  is  not  payable  until  the 
expiration  of  the  time  allowed  by  the  terms  of  the  policy  after  proofs  for 
investigation  and  preparation.  Until  that  period  has  run,  the  loss  is  not  "due 
and  payable,"  and  no  action  may  be  maintained.16    The  general  rule  is  that 

1.  Home  Ins   Co   *   Minneapolis,  etc.,  R.  Co.,  92  U.  S.  161;   Lycoming  F.  Ins.  Co.  v. 
Co.,  (Minn.  1898)  74  N.  W.  Rep.  140.  Ward,  90  111  545 

2.  Husband.  -  Miotke  v .  Milwaukee  Mechan-  11.  Carter*.  Cotton  States  L.  Ins.  Co.,  56 Ga 
1Cs  Ins.  Co.,  113  Mich.  166.  237;  Anchor  L.  Ins.  Co.  v.  Pease,  44  How  Pr' 

3.  Executor. -German  Ins.  Co.  v.  Wright.  6  (N.  Y.  Supreme  Ct.)  385;   Willcuts  v  Northl 
Kan.  App.  611.  western  Mut.  L.  Ins.  Co.,  81  Ind.  300.' 

4.  Purchaser  of  Land  Subject  to  Charge.-  12.  Gold.  -  Luling  v.  Atlantic  Mut.  Ins.  Co. 
Wh.tehouse  v.  Cargill  88  Me.  479-  45  Barb.  (N.  Y.)  5  to.    See  also  Luling  v.  At- 

5.  Life  Tenant  to  Hold  in  Trust  for  Remainder-  lantic  Mut.  Ins.  Co    50  Barb  (N  Y  )  ?2o 
man  -  Welsh  v  London  Assur.  Corp.,  i5I  Pa.  13.  Lamar  Ins.  Co.  v.  McGlashen,  54  III."  513 
St.  607,  31  Am.  St.  Rep.  786.  5  Am.  Rep.  162.  J 

6.  Ridge  v.  Home  Ins.  Co.,  64  Mo.  App.  108,  14.  Confederate  Money.  -  Martine  v.  Interna- 
2  Mo_  App.  Rep.  909  tional  l  Assur.  Soc.  62  Barb.  (N.  Y.)  1S1. 

7.  Payment  by  Check  -  Tayloe  v.  Merchants'  15.  Loss  Occurring  in  Foreign  Country.  -  Bur- 
«  L%°tq  "°,w- <U- S-  390.  gess  v.  Alliance  Ins.  Co.,  loAllen  (Mass.)  221. 

8.  By  Note.  —  Carey  v.  Nagle,  2  Abb.  (U.  S.)  16.  When  Loss  Due  and  Payable.  -  Doyle  v. 
I5„  — .   . ,  . .        ,  .  Phoenix  Ins.  Co.,  44  Cal.  264;  German  Ameri- 

^  Limitation  of  Agent's  Authority.  —  Frazer     can  Ins.  Co.   v.  Hocking,  115  Pa    St  *q8- 
P'?*li  iSt'        "T  .     „     "  2  °nt-  ReP-  ^l6-      SP"e  v.  Home  Mut.  Ins.  Co.,  19  Fed.  Rep.  16.' 
10.  Hoffman  v.  John  Hancock  Mut.  L.  Ins.         It  is  the  same  if  the  conditions  with  respect 
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such  period  begins  to  run  when  proofs  are  served,  and  is  not  stayed  by  the 
fact  that  other  requirements  are  subsequently  made  by  the  insurer.  But  it 
has  been  suggested  that  if  objections  are  made  by  the  insurer,  it  will  not  run 
until  a  reasonable  time  for  consideration  of  such  objections  and  compliance 
therewith  has  elapsed.* 

Conflicting  Provisions.  —  If  the  provision  as  to  time  for  payment  and  that  limit- 
in?  the  time  within  which  action  may  be  brought  conflict,  the  two  clauses  will, 
in  order  to  save  the  rights  of  the  insured,  be  construed  together,  and  the 
insured  will  be  allowed  to  sue  during  the  time  limited,  although  the  full  period 
fixed  for  payment  has  not  expired.3 

That  an  Adjustment  Has  Been  Had  will  not  alter  the  time  of  payment,  nor  will  it 
be  dated  from  the  adjustment  rather  than  from  the  date  of  service  of  the 

Pr0(2)'  Waiver.  —  In  many  cases,  however,  either  by  reason  of  facts  amount- 
ing to  waiver  of  this  requirement  or  by  reason  of  facts  rendering  it  impossible 
of&ascertainment,  the  loss  may  be  payable  and  suit  may  be  brought  therefor 
at  an  earlier  date.  This  period  being  allowed  for  the  advantage  of  the  insurer, 
to  permit  investigation  and  preparation  for  payment,  the  right  to  insist  thereon 
may  obviously  be  waived.5  Any  acts  or  conduct  dispensing  therewith  or 
showing  an  intention  to  dispense  therewith  will  have  such  effect. 

Denial  of  Liability.  —  This  is  particularly  true  of  a  refusal  to  pay  or  denial  of 
liability,  since  if  the  insurer  does  not  intend  to  pay  or  is  not  liable,  time  for 
investigation  or  preparation  is  not  necessary.6 

Refusal  to  Adjust.  —  For  similar  reasons,  refusal  to  adjust  the  loss,  where  the 
period  is  stipulated  to  run  from  adjustment,7  and  refusal  to  pay  more  than  a 
specified  sum  offered  8  have  been  held  to  dispense  with  the  time  and  to  justify 
suit  before  its  expiration.  Where  the  time  for  bringing  suit  is  fixed  by  statute 
however,  it  is  not  to  be  changed  by  the  acts  of  the  parties,  so  that  denial  ot 
liability  by  the  insurer  will  not  abridge  it.9  In  case  the  time  is  limited  from 
the  furnishing  of  proofs,  and  they  are  waived,  suit  may  be  brought  without 
regard  to  proofs  subsequently  served  without  necessity  therefor. 

to  which  the  time  is  fixed  are  incorporated  in  5.  Waiver.  -  Fire  Ins.  Assoc.  v.  Wickham, 

the  policy  by  reference.    Shawmut  Sugar  Re-  141  U  S.  564 

fining  Co.  v.  People's  Mut.  F.  Ins.  Co.,  12  6.  Commercial  F.  Ins.  Co.  v.  Allen  80  Ala. 

Gray  (Mass.)  <35;   Kensington  Nat.  Bank  v.  57^  German  Ins.  Co.  v  Gibson  53  Ark.  494; 

Yerkes,  86  Pa.  St." 227.  ^na  Ins.  Co.  «    Maguire,  51    11.  342;  Wil- 

In  the  absence  of  such  provisions,  the  loss  is  liamsburg  City  F.  Ins.  Co  v  Cary  83  111.  453. 

payable  at  once.    Ganser  v.  Fireman's  Fund  Cobb  v.  Insurance  Co.  of  North  America,  II 

Ins  Co.,  34  Minn.  372.  Kan.  03;  State  Ins.  Co.  v  Maackens  38  N.  J. 

1.  Time  Begins  to  Run  When  Proofs  Served.  —  L.  564;   Georgia  Home  Ins  Co.  v.  Jacobs  56 

.Etna  Ins.  Co.  v.  McLead,  57  Kan.  95;  Clover  Tex.  366;   Donahue  v.  Windsor  County  Mut. 

Greenwich  Ins.  Co.,  101  N.  Y.  277;  Huch-  F.  Ins.  Co.,  56  Vt.  374;  Cascade  F.  &  M.  Ins 

berger  z:  Home  F.  Ins.  Co.,  5  Biss.  (U.  S.)  106.  Co.  v.  Journal  Pub    Co.    I  Wash.   452.  See 

McNally  v.  Phenix  Ins.  Co.,  (Supreme  Ct.)  42  Patrick  v.  Farmers  Ins.  Co.,  43  N.  H.  621,  80 

N.  Y.  St.  Rep.  21,  contra,  is  reversed  in  137  Am.  Dec.  197;  Baltimore  F.  Ins.  Co.  v.  Loney, 

n'  Y  301  20  Md.  20. 

Subsequent  service  of  further  proofs  by  the  7.  Indiana  Mut.  F.  Ins.  Co.  v.  Routledge.  7 

insured,  no  objection  having  been  made  to  Ind.  25;    Phillips  v.  Protection  Ins.  Co.,  14 

those  first  served,  does  not  extend  the  time.  Mo.  220. 

Insurance  Co.  of  North  America  v.  McDowell,  8.  Commercial  F.  Ins.  Co.  v.  Allen,  80  Ala. 

^Effect  of  Objections  by  Insurer.  —  New  York  9.  Quinn  v.  Capital  Ins.  Co.,  71  Iowa  615; 

v.  Hamilton  F.  Ins.  Co.,  10  Bosw.  (N.  Y.)  537-  Taylor  v.  Merchants',  etc.,  Ins.  Co. ,  83  Iowa 

3.  Conflicting  Provisions  Construed  Together.  402;  Vore  v.  Hawkeye  Ins i.  Co.,  lb  Iowa  54a. 
—  McNally  v.  Phcenix  Ins.  Co.,  137  N.  Y.  3Qi-  Nor  may  the  policy  in  such  case  extend  the 

4.  Effect  of  Adjustment.  —  Knickerbocker  Ins.  period  fixed  by  statute.  London  t .  Ins.  lo  v. 
Co.  v.  Gould,  80  111.  388;   Hastings  v.  West-  Smith,  15  Can.  Sup.  Ct.  Rep  69.  _ 

Chester  F.  Ins.  Co.,  73  N.  Y.  141;  Field  v.  In-         10.  Insurance  Co.  of  North  America  v.  For- 
•surance  Co.  of  North  America,  6  Biss.  (U.  S.)      wood  Cotton  Co.,  13  Ky.  L  Kep.  201.  _ 
121;  Hatton  v.  Provincial  Ins.  Co.,  7  U.  C  C.         Place  of  Payment. -  See  Curnow  v.  Ph<=nix 
P.  555.    Compare  also  Home  Ins.,  etc.,  Co.  v.      Ins.  Co.,  37  S.  Car.  406.    See  also  the  title  1n- 
Myer,  93  111.  271.  surance,  11  Encyc.  of  Pl.  and  Pr.  385  et  sea. 
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e.  Penalties  for  Nonpayment  —  (i)  Where  Authorized.  —  In  some  juris- 
dictions there  have  been  enacted  statutes  which  impose  a  penalty,  in  the  form 
of  damages  or  attorneys'  fees,  for  the  insurer's  failure  to  pay  the'loss.1 

(2)  Constitutionality.  —  The  constitutionality  of  these  enactments  was 
assailed  at  an  early  date,  but  for  a  long  time  unsuccessfully.  Thus  in 
Nebraska,  while  in  the  first  decisions  construing  the  law  its  validity  seems  to 
have  been  assumed,8  this  was  afterwards  expressly  affirmed;3  and  in  Texas 
similar  decisions  were  rendered.4  Subsequently  to  these  decisions  however 
the  federal  Supreme  Court  held  that  a  statute  of  Texas  which  awarded  to  the 
plaintiff  an  attorney's  fee  upon  recovery  against  a  railroad  company  was 
unconstitutional  as  class  legislation  prohibited  by  the  Fourteenth  Amendment 
to  the  federal  Constitution.5  On  the  strength  of  this  holding  the  former  Texas 
decisions  were  overruled  and  the  statute  of  that  state  relating  to  the  matter 
here  under  discussion  was  declared  invalid.6  Still  later  the  Kansas  Supreme 
Court  affirmed  the  constitutionality  of  the  statute  of  that  state  allowing 
attorneys'  fees  in  actions  against  fire-insurance  companies.7  It  will  be  seen 
from  this  that  the  permanence  of  this  species  of  legislation  is  yet  in  doubt 
since  its  validity  must  now  be  considered  an  open  question  in  those  jurisdic- 
tions where  it  was  once  thought  to  be  settled. 

(3)  Construction  and  Application.  —  The  provisions  of  this  class  of  statutes 
are  not  retrospective,  and  cannot  be  applied  to  a  case  where  the  loss  occurred 
long  prior  to  their  enactment.8  And  the  penalty  thus  imposed  cannot  be 
recovered  unless  a  demand  and  refusal  of  payment  on  the  part  of  the  insurer 
are  distinctly  pleaded  and  proved.9 

Georgia  statute  —  Bad  Faith  Essential.  —  The  Georgia  statute  imposes  the  penalty 
only  in  case  the  company's  refusal  is  "  in  bad  faith;"  and  in  order  to  justify 
an  award  of  damages  there  must  be  evidence  of  bad  faith.10  But  the  term 
"  bad  faith,"  as  used  in  this  statute,  is  not  the  equivalent  of  actual  fraud;  it 

1.  Penalty  Statutes — Georgia. — Code  (1895), 
§  2140,  enacted  1869. 

Kansas.  —  Laws  1893,  c.  102,  §  3,  enacted 
1893. 

Missouri.  —  Rev.  Stat.  (1889),  §  5927,  enacted 
1865. 

Nebraska.  —  Comp.  Stat.  (1899),  §§  3451- 
3453,  enacted  1889,  and  forming  part  of  the 
valued-policy  law  of  that  state. 

Texas.  —  Rev.  Stat.  (1895),  art.  3071,  origi- 
nally enacted  1874,  and  since  amended. 

2.  Constitutionality  Assumed.  —  See  German 
Ins.  Co.  v.  Penrod,  35  Neb.  273;  German  Ins. 
Co.  v.  Eddy,  37  Neb.  461;  Hanover  F.  Ins. 
Co.  v.  Gustin,  40  Neb.  828;  Home  F.  Ins.  Co. 
v.  Bean,  42  Neb.  537,  47  Am.  St.  Rep.  711. 

3.  Constitutionality  Affirmed.  —  Insurance  Co. 
«f  North  America  v.  Bachler,  44  Neb.  549. 

4.  Union  Cent.  L.  Ins.  Co.  v.  Chowning,  86 
Tex.  654.  Compare  Fidelity,  etc.,  Co.  v.  Alli- 
bone,  15  Tex.  Civ.  App.  178,  90  Tex.  660; 
Washington  L.  Ins.  Co.  v.  Gooding,  (Tex.  Civ. 
App.  1898)  49  S.  W.  Rep.  123.  But  see  the 
first  of  these  overruled  in  New  York  L.  Ins. 
Co.  v.  Smith,  (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  680. 

5.  United  States  Supreme  Court — Similar  Statute 
Held  Unconstitutional.  —  Gulf,  etc.,  R.  Co  v 
Ellis,  165  U.  S.  150. 

6.  Federal  Supreme  Court  Followed  in  Texas.  — 

New  York  L.  Ins.  Co.  v.  Smith,  (Tex.  Civ. 
App.  1897)41  S.  W.  Rep.  680,  overruling  Union 
Cent.  L.  Ins.  Co.  v.  Chowning,  86  Tex.  654; 
Mutual  L.  Ins.  Co.  v.  Walden,  (Tex.  Civ.  App.' 
1894)  26  S.  W.  Rep.  1012;  Fidelity,  etc.,  Co.  v. 
Allibone,  15  Tex.  Civ.  App.  178,  90  Tex.  660. 


7.  Kansas  —  Constitutionality  Upheld.  —  Brit- 
ish-America Assur.  Co.  v.  Bradford,  (Kan. 
1898)  55  Pac.  Rep.  335,  the  court  sayingi 
"  That  amendment  [the  fourteenth]  has  never 
been  held  to  deny  to  a  state  the  right  to  prop- 
erly classify  the  subjects  of  its  legislation, 
and  to  impose  upon  the  different  classes  differ- 
ing restrictions  and  regulations.  On  the  con- 
trary, it  has  been  repeatedly  held  that  such 
right  of  classification  exists.  It  was  so  held 
in  Gulf,  etc.,  R.  Co.  v.  Ellis,  165  U.  S.  155, 
upon  which  counsel  for  plaintiff  in  error  rely! 
The  fundamental  error,  however,  in  that  and 
similar  cases,  is  the  failure  to  differentiate 
railroad,  insurance,  and  other  like  corporations 
from  private  individuals  and  purely  private 
corporations,  and  to  view  the  public  character 
of  the  former  and  the  private  character  of  the 
latter  as  bases  for  a  just  and  reasonable  classi- 
fication, as  was  done  by  the  courts  in  the  older 
and  better-considered  cases." 

8.  Not  Retroactive.  —  Piedmont,  etc.,  L.  Ins. 
Co.  v.  Ray,  50  Tex.  511.  But  such  a  statute 
has  been  held  applicable  to  a  policy  written 
before  its  enactment.  American  F.  Ins.  Co. 
v.  Landfare,  (Neb.  189S)  76  N.  W.  Rep.  1068; 
Hanover  F.  Ins.  Co.  v.  Gustin,  40  Neb.  828. 

9.  Demand  and  Refusal  Necessary.  —  Lester  v. 
Piedmont,  etc.,  L.  Ins.  Co.,  55  Ga.  475;  Eml 
ployer's  Liability  Assur.  Corp.  v.  Rocheile,  13 
Tex.  Civ.  App.  232. 

10.  Georgia  —  Bad  Faith  Must  Be  Shown.— Mer- 
ritt  v.  Cotton  States  L.  Ins.  Co.,  55  Ga.  111; 
Northwestern  Mut.  L.  Ins.  Co.,  v.  Ross,  63  Ga.' 
199;  Southern  Mut.  Ins.  Co.  v.  Turnley,  100 
Ga.  296;  Phenix  Ins.  Co.  v.  Clay,  101  Ga.  331.. 
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means  rather  a  persistent  refusal  to  pay  the  loss,  without  reasonable  ground 
Serefo  1 Thus  it  is  evidence  of  bad  faith  within  the  meaning  of  the  law 
the  agents  of  the  insurer  manifest  active  sympathy  with  one  who  claims 
2    nrnrefds  of  the  policy  as  against  the  insured's  representative  and  refuse 
navm  nt  until  such  Claimant  receives  her  portion  *    So  bad  faith  is  shown 
where  one  o   the  pleas  made  by  the  insurer  is  withdrawn  at  the  commence- 
ment of  the  trial  and  another  at  the  end,  and  an  effort  at  settlement  is  made 
withou  seeking  information  regarding  the  facts  *    And  an  attempt  to  enforce 
rcompromise  at  a  ruinous  discount  has  been  taken  as  strong  evidence  of  bad 
faith  * ?  But  where  the  insurer's  defense  is  one  which  might  have  been  valid 
n  some  jurisdictions,  a  refusal  to  pay  upon  that  ground  will  not  authorize  the 
mpoSn  of  the  penalty,  even  though  the  defense  fails.*    And  the  failure  to 
offer  Ae  amount  of  an  award  on  the  policy  when  there  is  reason  to  believe 
that-  the  insured  will  not  accept  it  does  not  constitute     bad  faith. 

^Ji  St^e- Delay  Must  Be  Vexatious.  -  Under  the  Missourt  statute  the 
refuTa  To  pay  must  be  "  vexatious,"  but  the  state  courts,  in  construing  this, 
provision,  hold  that  no  direct  or  explicit  proof  of  this  e  ement  is  necessary,  and 
Fhat  the  ury  will  be  permitted  to  form  their  own  conclusions.from  the  circum- 
stances of  the  case.*  In  the  federal  courts,  however,  in  applying  this  provision, 
juries  are  not  allowed  to  award  such  damages  in  the  absence  of  proof  that  the 
delav  in  payment  is  vexatious.8  , 
Application  to  Foreign  Insurance  Companies.  -  The  statute  of  Texas  above  quoted 
was  construed  by  the  Supreme  Court  of  that  state  so  as  to  except  from  its 
provisions  mutual-relief  associations  organized  in  other  states  even  though 
they  issue  what  are  substantially  life-insurance  policies.*  But  the  Georgia 
statute  expressly  includes  foreign  insurance  companies,  and  hence  a  policy 
issued  in  another  state  whose  laws  impose  no  such  penalty  was  held  subject 
to  the  laws  of  Georgia  in  this  particular.10 

(4)  Allowance  of  Attorneys'  Fees.  -  The  allowance  of  attorneys  fees  under 
such  a  statute  can  be  made  only  upon  proofs  as  to  what  constitutes  a  reason- 
able fee,  based  upon  allegations  in  the  petition  and  the  demand  cannot  be 
successfully  made  for  the  first  time  in  the  court  of  last  resort."  So  where  an 
aUowance  has  been  made  in  the  trial  court  the  Supreme  Court  will  not  award 
?o  the  attorney  of  the  insured  an  additional  fee  for  conducting  the  cause  in 
the  appellate  proceeding.1*  The  fee  may  be  allowed  in  ruling  on  a  motion  for 
a        trial  at  a  term  subsequent  to  that  at  which  judgment  was  rendered.13 

1  Cotton  States  L  Ins  Co.  v.  Edwards,  74  establish  this  claim  the  plaintiffs  must  show 
1.  Cotton  btates  L,.  ins.  co.  /<t      ^  the  defendants  had  not  reasonable  ground 

t.  I-  Co.      Wauon,  30  Fed.  ^^^J.-J« 
*t£&  „.  AUba„a  Gold  L.  Ins.  Co.,  *  was  -^^^ifo, 

4  'watertown  F  Ins.  Co.  v.  Grehan,  74  Ga.     property  destroyed,  not  exceeding   ten  per 

6-d  €Hrn  states  L- Ins- Co- * Ed"       aasr^fr  s^t; 

W5  Northwestern  Mut.  L.  Ins.  Co.  v.  Ross,  63  den  is  upon  the  plaintiffs  to  prove  the  fact  of 
Ga8:;9°9rthSe^  Phenix  Ins.  Co.  ,  Clay,  ^^^  ^ 

-^Soufhern  Mut.  Ins.  Co.  *  Turnle,  re  &^M£,g 

7  Vexatious  Delay  Necessary  under  Missouri        9.  Supreme  Council,  etc.  v.  Larmour,  81 

Tto.  7o; °tZt  l\  10.  Traveler's  Ins.  Co.  ,  Sheppard.  85  Ga. 

C°8:  PraetelnFederal  Courts.  -  Mack      Lan-  ^IL  Must  BeKa^ed  Below .  -  German .In.  Co 

cashire  Ins.  Co.,  4  Fed.  Rep.  59.  where  Mo  v.  Eddy   37  Neb  Home  K  in  ^ 

Crary,  J.,  charged  the  jury  as  follows:   "  The  Skoumal,  5    Neb  655,  Hartford  r    Ins.  Co. 

plaintiffs  claim  that  they  are  entitled  to  dam-  Corey  53  Neb.  209.  skouma,    5I  Neb. 

ages  in  addition  to  the  value  of  their  prop-         12.  Home  F.  Ins.  Co.  v.  bKoumai,  5 

ertv  destroyed,  on  account  of  vexatious  delay  655  •  , 

caused  by  the  conduct  of  the  defendants.    To         13.  Home  F.  Ins.  Co.  v.  Weed,  55  Neb.  140.. 
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The  Evidence  upon  which  the  allowance  is  based  must  be  confined  to  a  fee 
definitely  contracted  for,  and  evidence  as  to  the  value  of  legal  services  rendered 
upon  a  promise  of  a  contingent  fee  is  inadmissible.1  But  the  action  of  the 
trial  court  will  be  presumed  on  appeal  to  be  correct,  in  the  absence  of  a  con- 
trary showing.2 

Construction  of  Claim.  —  Where  the  insured  claims  in  his  petition  the  full  per- 
centage of  attorneys'  fees,  he  will  not  be  prevented  from  recovering  so  much 
though  his  computation,  also  set  out  in  the  petition,  amounts  to  less.3  And 
,  the  fee  need  not  be  claimed  in  the  petition,  but  may  be  obtained  on  a  separate 
written  request  filed  in  the  trial  court.4 

Instructions.  —  An  instruction  that  the  jurors  may  allow  the  full  statutory 
amount  of  damages  without  also  informing  them  that  they  may  allow  less  is 
technically  erroneous. 5 

Application  of  statute.  —  The  Nebraska  statute  which  forms  one  section  of  the 
act  prescribing  the  amount  named  in  the  policy  as  the  true  value  of  the  prop- 
erty in  case  of  total  loss  is  not  restricted  by  its  context,  and  an  attorney's  fee 
may  be  taxed  whether  the  loss  is  total  or  not.6  So  while  the  statute  applies 
to  all  policies  covering  real  property,7  it  includes  also  those  insuring  both 
realty  and  personalty.8 

Effect  of  indorsement  on  Summons.  —  An  indorsement  on  the  summons,  in  an 
action  on  a  fire  policy,  that  attorneys'  fees  are  claimed,  is  not  a  sufficient 
notice  of  an  attorney's  lien.9 

/.  Recovering  Back  Payments.  —  The  circumstances  under  which  an 
insurer  may  recover  money  paid  upon  a  loss  do  not  differ  from  those  under  which 
payments  may  be  recovered  in  other  cases.  Matters  constituting  a  breach  of  the 
conditions  of  the  policy  and  ground  of  forfeiture  thereof  known  to  the  insurer, 
or  which  might  have  been  known  to  him  upon  inquiry,  at  or  before  the  pay- 
ment, are  no  ground  for  recovery  thereof.10  Nor  may  money  paid  in  settlement 
be  recovered  on  the  ground  that  the  policy  did  not  cover  the  loss,  when  it  was 
known  to  the  insurer  at  the  time  that  there  was  a  dispute  as  to  the  identity  of 
the  property.11  But  if  the  payment  was  made  through  mistake  of  fact',  or 
through  ignorance  without  fault  of  matters  avoiding  the  insurance,12  or  was 
induced  by  fraud,13  it  may  be  recovered.  In  case  an  insurer  pays  more  than  its 
share  of  the  loss,  it  may  recover  the  excess  of  the  insured  to  whom  it  was 
paid.14 

11.  Option  to  Rebuild  —  a.  In  General.  —  Policies  of  insurance  almost 
universally  permit  the  insurer,  under  certain  terms  as  to  notice  of  the  election, 
to  repair,  rebuild,  or  replace  the  lost  or  damaged  property.     No  such  right 

1.  Contingent  Fee.  —  Traveler's  Ins.  Co.  v.  6.  Hanover  F.  Ins.  Co.  v.  Gustin  40  \"eb 
Sheppard,  85  Ga.  751.  S28. 

2.  Hanover  F.Ins.  Co.  v.  Stoddard,  52  Neb.  7.  Hanover  F.  Ins.  Co.  v.  Gustin  40  Neb  828 
745;  Hanover  F.  Ins.  Co.  v.  Gustin,  40  Neb.  8.  Home  F.  Ins.  Co.  v.  Skoumal,  51  Neb! 
^2\-  655;    Hanover    F.    Ins.    Co.    v.    Gustin,  40 

Amount  of  Attorney's  Fee.  —  An  allowance  of  Neb.  828;  Omaha  F.  Ins.  Co.  v.  Thompson  =0 

an  attorney's  fee  of  one  hundred  and  twenty  Neb.  580. 

dollars,  on  a  recovery  of  one  thousand  three  9.  Cobbey   v.   Dorland.  <o  Neb.    373,  dik 

hundred  and  ten  dollars,   was  approved  in  anguishing  Smith  v.  Chicago,  etc.,  R.'c'o.,  56 

Omaha  F.  Ins.  Co.  v.  Thompson,  50  Neb.  580.  Iowa  720. 

So  where  the  insurer  admitted  liability  to  10.  Recovery  Back  of  Payments.  —  See  Mutual 

the  amount  of  five  hundred  dollars,  but  the  L.  Ins.  Co.  v.  Wager,  27  Barb.  (N.  Y.)  354. 

judgment  exceeded  that  sum,  an  allowance  of  11.  Nebraska,  etc.,  Ins.  Co.  v.  Segard!  29 

seventy-five  dollars  as  an  attorney's  fee  was  Neb.  354. 

held  to  be  supported  by  the  evidence.    Home  12.  Columbus  Ins.  Co.  v.  Walsh,  18  Mo.  229- 

F.  Ins.  Co.  v.  Skoumal,  51  Neb.  655.  McConnel  v.  Delaware  Mut.  Safetv  In*  Co.' 

3.  Mistaken  Computation.  —  Washington  L.  18  111.  228;  Phcenix  Ins.  Co.  v.  Parsons.  129 
Ins.  Co.  v.  Gooding,  (Tex.  Civ.  App.  1898)  49  N.  Y.  86. 

S.  W.  Rep.  123.  13.  Johnson  v.  Continental  Ins.  Co.,  ",9  Mich. 

4.  Hartford  F.  Ins.  Co.  v.  Corey,  53  Neb.  209.  •  33. 

5.  Ramsey  v.  Philadelphia  Underwriters'  14.  Fitzsimmons  v.  City  F.  Ins.  Co  iS  Wis. 
Assoc.,  71  Mo.  App.  380.  234,  86  Am.  Dec.  761. 
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exists  except  as  conferred  by  the  policy.1  Such  provisions  are  valid  and 
enforceable,  nor  is  a  provision  whereby  the  insurer  is  allowed  thirty  days  after 
receipt  of  proofs  in  which  to  exercise  such  option,  repugnant  to  other  provisions 
whereby  the  loss  is  made  payable  in  sixty  days  after  proofs.2  But  if,  by  rea- 
son of  the  nature  and  extent  of  the  damage,  the  property  could  not  be  restored 
to  its  former  condition  by  the  repairs  proposed  or  offered  by  the  insurer,  such 
offer  will  not  relieve  the  insurer  from  liability  to  pay  the  loss.3  And  if  a  city 
ordinance  or  other  regulation  precludes  repair  or  rebuilding,  the  effect  is  the 
same.4  In  case  of  a  total  loss  governed  by  a  valued-policy  law,  such  provi- 
sions are  of  no  effect.5 

Manner  and  Cost  of  Rebuilding.  —  If  the  insurer  elects  to  rebuild,  it  must,  in  so 
doing,  conform  to  municipal  regulations  governing  the  material  to  be  used, 
without  regard  to  the  material  of  the  original  structure.6  But  a  provision  that 
the  amount  to  be  expended  in  rebuilding  shall  not  exceed  the  amount  of  the 
insurance  is  proper,  and  hence  an  instruction  to  the  effect  that  the  insurer, 
having  elected  to  rebuild,  is  bound  to  do  so,  "  cost  what  it  may,"  is  erroneous 
where  the  policy  contains  such  a  stipulation.7 

Effect  of  insured  Making  Repairs.  —  If  the  insured  commences  to  make  repairs 
without  notice,  this  will  not  deprive  the  insurer  of  its  right  to  notify  the 
insured,  within  the  proper  time,  of  its  intention  to  repair  the  premises.  But 
if  the  insurer  does  not  notify  the  insured  of  such  intention,  and  the  insured 
makes  necessary  repairs  in  good  faith  for  the  purpose  of  preventing  further 
damage,  his  right  to  recover  the  amount  of  the  loss  will  not  be  defeated.8 

b.  Time  and  Manner  of  Exercising.  —  Intention  to  rebuild  or  repair 
must  be  declared  as  prescribed  by  the  policy,  within  the  time  fixed  therein, 
or,  if  no  time  is  fixed,  in  a  reasonable  time;  and  in  case  delivery  of  proofs  to 
an  agent  is  a  sufficient  service  thereof,  the  time  runs  from  such  deliver}'  not- 
withstanding the  omission  of  such  agent  to  forward  them.9  In  case  the  proofs 
are  returned  for  correction  and  corrections  are  made,  the  time  does  not  begin 
to  run  until  the  corrected  proofs  are  delivered.10  Unless  the  policy  provides 
the  manner  in  which  the  option  shall  be  exercised,  any  acts  manifesting  the 
choice  of  the  insurer  will  amount  to  an  election.11  But  the  election  to  rebuild 
or  repair,  in  order  to  be  available  as  a  defense,  must  be  clear  and  distinct,12  and 
must  be  carried  out  within  a  reasonable  time.13  Where  the  policy  permitted 
the  insurer  to  rebuild  unless  the  insured  should  prefer  money,  making  no 


1.  Insurer's  Right  to  Rebuild  or  Replace.  — 

Wallace  v.  Insurance  Co.,  4  La.  289;  Com- 
monwealth Ins.  Co.  v.  Sennett,  37  Pa.  St.  205, 
78  Am.  Dec.  418. 

2.  Beals  v.  Home  Ins.  Co.,  36  Barb.  (N.  Y.) 
614. 

3.  Reparation  by  Rebuilding  Must  Be  Possible. 

—  Northwestern  Nat.  Ins.  Co.  v.  Woodward, 
<Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  185. 

4.  City  Ordinance  Precluding  Rebuilding.  — 
Brady  v.  Northwestern  Ins.  Co.,  11  Mich. 
425- 

See  also  Monteleone  v.  Royal  Ins.  Co.,  47 
La.  Ann.  1563;  Hamburg-Bremen  F.  Ins.  Co. 

Garlington,  66  Tex.  103,  59  Am.  Rep.  613. 

Tn  a  case  where,  after  election  to  rebuild, 
the  building  was  condemned  by  municipal 
authorities,  it  was  held  that  this  did  not  relieve 
the  insurer  from  liability  on  its  election,  and 
that  it  was  liable  in  damages  for  not  rebuild- 
ing. Brown  v.  Royal  Ins.  Co.,  1  El.  &  El. 
S53,  102  E.  C.  L.  853. 

5.  Where  Valued-policy  Law  Controls.  —  Com- 
mercial Union  Assur.  Co.  v.  Meyer,  9  Tex.  Civ. 
App.  7. 

6.  In  Rebuilding  Must   Conform  to  Building 


Regulations.  —  Philadelphia  F.  Assoc.  v. 
Rosenthal,  108  Pa.  St.  474. 

7.  Cost  of  Rebuilding.  —  Home  Mut.  F.  Ins. 
Co.  v.  Garfield,  60  111.  124,  14  Am.  Rep.  27. 

8.  Insured  Repairing  —  Notice, —  Eliot  Five 
Cents  Sav.  Bank  v.  Commercial  Union  Assur. 
Co.,  142  Mass.  145.  Compare  People's  Ins. 
Co.  v.  Straehle,  2  Cine.  Super.  Ct.  Rep.  186; 
Beals  v.  Home  Ins.  Co.,  36  N.  Y.  522,  36  Barb. 
(N.  Y.)  614. 

9.  Time  Within  Which  Intention  Must  Be  De- 
clared.—  Insurance  Co.  of  North  America  v. 
Hope,  58  111.  75. 

But  the  insurer  may  show  an  extension  of 
the  time  by  agreement  of  the  parties  as  a  de- 
fense. Franklin  F.  Ins.  Co.  v.  Hamill,  5  Md. 
170. 

10.  Kelly  v.  Sun  Fire  Office,  141  Pa.  St.  10, 
23  Am.  St.  Rep.  254. 

11.  What  Is  Sufficient  Act  of  Election.  —  Phila- 
delphia F.  Assoc.  v.  Rosenthal,  108  Pa.  St.  474. 

12.  Daul  v.  Firemen's  Ins.  Co.,  35  La. 
Ann.  98 

13.  Election  Must  Be  Carried  Out  in  Reasonable 
Time.  —  Good  v.  Buckeye  Mut.  F.  Ins.  Co.,  43 
Ohio  St.  394. 
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response  to  a  notice  of  election  to  rebuild  was  held  equivalent  to  a  statement 
of  no  preference.1  The  insurer  may  not  couple  an  election  to  repair  with  an 
offer  of  compromise.2 

c  Effect.  — An  election  to  rebuild  or  repair  operates  as  a  waiver  of 
defenses  to  the  policy  inconsistent  therewith,  such  as  that  the  insurance  was 
procured  by  misrepresentation  and  hence  was  not  in  force,3  unless  the  facts 
were  unknown  to  the  insurer  when  the  election  was  made,  and  of  the  con- 
ditions of  the  policy  as  to  the  manner  of  ascertaining  the  amount  of  the  loss.4 
And  hence,  conversely,  if  arbitration  is  had  thereafter,  the  insurer  may  still  be 
held  upon  its  declaration  of  intention  to  rebuild.5 

Election  Creates  New  Cause  of  Action.  —  If  the  insurer  elects  to  rebuild,  its  liability 
thereafter  is  upon  its  agreement  so  to  do,  and  action  should  be  brought 
thereon,  not  to  recover  the  loss  under  other  provisions  of  the  policy;  though 
there  are  authorities  to  the  contrary.6  Hence  a  joint  election  to  rebuild  by- 
insurers  who  had  issued  several  policies  gives  to  the  insured  the  right  to  sue 
them  jointly  for  failure  to  comply  therewith,7  and  this  liability  is  not  affected 
by  a  pro  rata  or  contribution  clause,  since  such  clause  refers  only  to  payment 
in  money.8  It  follows  also  that  a  release  of  or  compromise  with  one  of  several 
concurrent  insurers  is  of  no  effect  as  to  the  others  who  have  elected  to  rebuild.* 
For  the  same  reason,  a  mortgage  clause  does  not  affect  the  option,  and  an 
insurer  who  has  elected  to  rebuild  is  not  liable  to  an  appointee  of  the  loss  for 
failure  so  to  do.10  When  made,  the  election  is  irrevocable  and  must  be 
carried  out.11 

d.  Measure  of  Damage.  —  Unless  the  policy  limits  the  amount  to  be 
expended  in  rebuilding  or  repairing,  "  the  amount  of  money  indemnity  stipu- 
lated to  be  paid  under  the  alternative  clause  of  the  policy  ceases  to  be  any 
standard  for  the  measure  of  damages  resulting  from  a  breach  of  the  rebuilding 
agreement."  12  But  if  the  policy  limits  the  amount  to  be  expended,  it  will 
govern. 13    The  measure  of  damage  is  the  amount  required  to  complete  a  build- 


1.  Zalesky  v.  Iowa  State  Ins.  Co.,  102  Iowa 

512. 

2.  Rieger  v.  Mechanics'  Ins.  Co.,  69  Mo. 
App.  674. 

Injunction  and  Specific  Performance.  —  Where 
a  mutual-insurance  company  which  had 
elected  to  repair  engaged  in  rebuilding  with- 
out plans  of  the  original  building,  and  was 
varying  therefrom,  contrary  to  the  objections 
of  the  insured,  it  was  held,  having  in  view  the 
provisions  of  the  act  incorporating  the  com- 
pany and  the  principles  upon  which  equity 
specifically  enforces  contracts,  that  the  insured 
was  not  entitled  to  an  injunction  and  to  a  de- 
cree for  specific  performance.  Home  Dist. 
Mut.  Ins.  Co.  v.  Thompson,  I  U.  C.  Err.  & 
App.  247. 

3.  Effect  of  Election  as  Waiver.  —  Bersche  v. 
Globe  Mut.  Ins.  Co.,  31  Mo.  546. 

4.  Wvnkoop  v.  Niagara  F.  Ins.  Co.,  qi  N. 
Y.  478,  43  Am.  Rep.  686. 

5.  Good  v.  Buckeye  Mut.  F.  Ins.  Co.,  43 
Ohio  St.  304. 

6.  Election  to  Rebuild  Creates  New  Cause  of 
Action  and  Liability.  —  Beals  v.  Home  Ins.  Co., 
36  N.  Y.  522.  See  infra,  this  section  and  sub- 
division, Measure  of  Damage. 

But  recovery  on  the  policy  has  been  allowed 
where  the  election  to  rebuild  was  not  carried 
out  in  a  reasonable  time.  Home  Mut.  F.  Ins. 
Co.  v.  Garfield,  60  111.  124,  14  Am.  Rep.  27; 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Johnson,  77  111. 
598;  Haskins  v.  Hamilton  Mut.  Ins.  Co.,  5 
Gray  (Mass.)  432. 

7.  Hartford  F.  Ins.  Co.  v.  People's  Hotel 
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Co.,  54  U.  S.  App.  215;  Henderson  v.  Crescent 
Ins.  Co.,  48  La.  Ann.  1176;  Morrell  v.  Irving 
F.  Ins.  Co.,  33  N.  Y.  429,  88  Am.  Dec.  396. 

8.  Hartford  F.  Ins.  Co.  v.  People's  Hotel 
Co.,  54  U.  S.  App.  215. 

9.  Good  v.  Buckeye  Mut.  F.  Ins.  Co.,  43 
Ohio  St.  394. 

10.  Heilmann  v.  Westchester  F.  Ins.  Co..  75 
N.  Y.  7. 

Nor  is  there  any  equity  in  favor  of  third  per- 
sons disappointed  by  the  election  to  rebuild  or 
repair,  although  they  would  be  entitled  to  use 
the  structure  when  rebuilt.  Quarles  v.  Clay- 
ton, 87  Tenn.  308. 

An  assignment  of  the  policy  after  loss,  con- 
sented to  by  the  insurer,  does  not  preclude  the 
latter  from  electing  to  rebuild;  and  if  it  so 
elects  and  does  rebuild,  no  action  is  maintain- 
able by  the  assignee.  Tolman  v.  Manu- 
facturers' Ins.  Co.,  1  Cush.  (Mass.)  73. 

11.  Election  Once  Made  Irrevocable. — Heilmann 
v.  Westchester  F.  Ins.  Co.,  75  N.  Y.  7;  Phila- 
delphia F.  Assoc.  v.  Rosenthal,  108  Pa.  St.  474. 

12.  Damages  Recoverable  for  Breach. — Hartford 
F.  Ins.  Co.  v.  People's  Hotel  Co.,  54  U.  S. 
App.  215.  See  also  Morrell  v.  Irving  F.  Ins. 
Co.,  33  N.  Y.  429,  88  Am.  Dec. 396;  Wynkoop 
v.  Niagara  F.  Ins.  Co.,  91  N.  Y.  478,  43  Am. 
Rep.  686;  Heilmann  v.  Westchester  F.  Ins. 
Co.,  75  N.  Y.  7;  Stamps  v.  Commercial  F.  Ins. 
Co.,  77  N.  Car.  209;  Philadelphia  F.  Assoc. 
v.  Rosenthal,  108  Pa.  St.  474. 

13.  Expenditure  Limited  in  Policy.  —  Home 
Mut.  F.  Ins.  Co.  v.  Garfield,  60  111.  124,  14  Am. 
Rep.  27. 
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Sua  substantially  like  the  one  destroyed ; 1  and  if  the  insurer  has  only  partially 
rebuilt  or  repaired,  the  measure  of  damage  is  the  amount  required  to  carry  on 
the  repairing  or  rebuilding  until  the  new  structure  is  substantially  the  same  as 
the  old  one  8  It  has  also  been  held  that  damages  for  delay  in  rebuilding  or 
in  makin-  repairs  are  recoverable,3  and  that  rental  value  may  be  considered  in 
assessinAuch  damages,4  though  rent  for  the  period  occupied  in  rebuilding 
or  in  making  repairs  is  not  ordinarily  recoverable.5  Damages  may  be  recovered 
if  the  rebuilding  or  repairing  was  improperly  done.6 

"  Waiver  —  It  has  been  held  7  and  denied  8  that  resorting  to  arbitration 
to  ascertain  the  amount  of  the  loss  is  a  waiver  of  the  option  to  rebuild.  But 
in  the  latter  case  the  insurer  refused  to  rebuild  when  asked  to  do  so,  and  said 
it  would  pay  the  amount  found  by  arbitration,  so  that  there  is  m  fact  no  more 
than  a  dictum.    Consent  to  an  assignment  after  loss  does  not  defeat  or  waive 

i.*  9 

'  ei°2P  Effect  of  Adjustment  — a.  In  General.  —  A  settlement  of  a  claim 
under  a  policy  of  insurance  stands  upon  the  same  basis  as  any  other  settle- 
ment  of  a  disputed  or  unliquidated  claim,  may  be  set  aside  for  the  same  reasons, 
and  is  conclusive  under  the  same  circumstances  as  any  other  settlement  of  that 
nature.  It  may  be  rescinded  or  set  aside  for  fraud,  mistake  or  duress;  but 
unless  vitiated  by  such  causes,  or  one  of  them,  it  is  binding.1 

Fraud.  —  An  adjustment  procured  by  fraud  is  not  final  and  may  be 

rescinded.11  _,.  ...  c 

b  Rescission  —  (i)  Grounds  —  (a)  Misrepresentation.  —  Misrepresentation  ot 
material  facts,  whereby  the  settlement  is  induced,  is  ground  for  setting  it 
aside  On  the  other  hand,  it  is  generally  held  that  the  mere  expression  of  an 
opinion,  especially  if  it  is  a  conclusion  of  law  or  a  misstatement  of  the  law,  is 
not  sufficient  to  vitiate  the  adjustment,  though  it  may  have  been  the  procur- 
ing cause  thereof.12    But  it  has  been  held  that  where  the  insured  is  a  person  ot 


So  where  the  policy  provided  that  the  in- 
sured should  bear  one-fourth  of  the  expense. 
Parker  v.  Eagle  F.  Ins.  Co.,  g  Gray  (Mass.) 
152. 

1.  Measure  of  Damages.  —  Morrell?'.  Irving  F. 
Ins.  Co.,  33  N.  Y.  429.  88  Am.  Dec.  396. 

In  case  of  repairs  the  cost  of  repairs  at  the 
time  of  refusal  to  make  them  is  the  measure. 
American  Cent.  Ins.  Co.  v.  McLanathan,  11 
Kan.  533. 

2.  Morrell  v.  Irving  F.  Ins.  Co.,  33  N.  Y. 
429,  88  Am.  Dec.  396;  Parker  v.  Eagle  F.  Ins. 
Co.,  9  Gray  (Mass.)  152;  Brinley  v.  National 
Ins.  Co..  11  Met.  (Mass.)  195. 

3.  Delay.  —  Home  Mut.  F.  Ins.  Co.  v.  Gar- 
field, 60  111.  124,  14  Am.  Rep.  27;  American 
Cent.  Ins.  Co.  v.  McLanathan,  11  Kan.  533; 
Philadelphia  F.  Assoc.  v.  Rosenthal,  108  Pa. 
St.  474. 

4.  Philadelphia  F.  Assoc.  v.  Rosenthal,  108 
Pa.  St.  474. 

5.  Leonarda  v.  Phoenix  Assur.  Co.,  2  Rob. 
(La.)  131. 

6.  Work  Improperly  Done.  —  Ryder  v.  Com- 
monwealth F.  Ins.  Co.,  52  Barb.  (N.  Y.)  447- 

7.  When  Option  Waived.  —  Mc  Pilaster  v. 
Niagara  F.  Ins.  Co.,  156  N.  Y.  80,  84  Hun  (N. 
Y.)  322. 

8.  Piatt  v.  jEtna  Ins.  Co.,  153  111.  113,  46 
Am.  St.  Rep.  877,  53  HI.  APP-  IQ7. 

9.  Tolman  v.  Manufacturers'  Ins.  Co.,  1 
Cush.  (Mass.)  73. 

Option  to  Replace  Personal  Property.  —  A  court 
of  equity  will  not  enjoin  the  insured  from  re- 
moving or  disposing  of  damaged  goods  which 


the  insurer  has  an  option  of  replacing.  New- 
York  F.  Ins.  Co.  v.  Delavan,  8  Paige  (N.  Y.) 
419.  This  matter  is  now  covered  by  provi- 
sions in  the  policies  in  common  use. 

10.  Causes  for  Which  Settlement  Set  Aside.— 
Fire  Ins.  Assoc.  v.  Wickham,  141  U.  S.  564; 
Georgia  Home  Ins  Co.  v.  Warten,  113  Ala. 
479,  59  Am.  St.  Rep.  129;  Christians.  Niagara 
F.  Ins.  Co.,  107  Al*.  634;  Phoenix  Ins.  Co.  v. 
Van  Allen,  29  111.  App.  149;  Godchaux  v.  Mer- 
chants' Mut.  Ins.  Co.,  34  La.  Ann.  235;  Potter 
v,  Monmouth  Mut.  F.  Ins.  Co.,  63  Me.  440; 
Brown  v  Hartford  F.  Ins.  Co.,  117  Mass.  479; 
Saville  v.  vEtna  Ins.  Co.,  8  Mont.  419;  BeriT 
v.  American  Cent.  Ins.  Co.,  132  N.  Y.  49,  28 
Am.  Sc.  Rep.  548;  Remington  v.  Westchester 
F.  Ins.  Co.,  14  R.  I.  245. 

11.  Fraud.  —  Queen  Ins.  Co.  v.  Devinney,  25 
Grant's  Ch.  (U.  C.)  394;  American  Ins.  Co.  v. 
Crawford,  89  111.  62;  Berry  v.  American  Cent. 
Ins.  Co.,  132  N.  Y.  49,  28  Am-  St-  ReP-  548; 
Miller  v.  Iron  City  Mut.  F.  Ins.  Co.,  4  Pa. 
Super.  Ct.  Rep.  605.  In  the  case  last  cited  the 
insurer  was  upheld  in  stopping  payment  of  a 
draft  given  in  settlement  pursuant  to  false  and 
fraudulent  proofs  of  loss.  Contra,  as  to  facts 
tending  to  show  fraudulent  burning  of  the 
property  discovered  after  a  compromise  had 
been  made,  British  America  Assur.  Co.  v. 
Wilkinson,  23  Grant's  Ch.  (U.  C.)  151. 

12.  Misstatement  and  Misrepresentation.  — 
Georgia  Home  Ins.  Co.  v.  Warten,  113  Ala. 
479.  59  Am-  St-  ReP-  I29  (misstatement  of 
law  by  adjuster);  Royal  Ins.  Co.  v.  Rood- 
house,  25  111.  App.  61  (adjuster  misled  by 
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slight  experience  and  relies  upon  the  adjuster  of  the  insurer,  a  false  repre- 
sentation as  to  the  law,  whereby  the  latter  induces  the  former  to  surrender  a 
legal  right,  is  ground  for  setting  aside  the  adjustment.1 

(b)  Concealment.  —  Concealment  of  material  facts  of  such  nature  as  to  render 
the  settlement  fraudulent,  as,  for  example,  breach  of  conditions  whereby  the 
policy  had  become  void,  will  be  ground  for  rescinding  the  settlement.2  But 
where  no  fraud  is  practiced,  failure  to  disclose  matters  of  which  the  other 
party  might  have  learned  on  proper  inquiry  will  not  have  that  effect.3 

(c)  Mistake.  —  The  effect  of  mistake  has  been  treated  elsewhere.4 

(d)  Duress.  —  Duress,  that  is,  constraint  by  force  or  threats  which  precludes 
a  party  to  the  adjustment  from  exercising  his  free  will,  is  ground  for  setting  it 
aside.*  Mere  domineering  or  vigorous  assertion  of  unfounded  claims  as  to 
the  law  does  not  amount  to  duress.6 

(2)  When  Allowed.  — Although  the  adjustment  may  be  voidable,  it  cannot 
be  set  aside  so  long  as  the  party  seeking  to  avoid  it  retains  any  benefit  received 
by  reason  thereof.  It  cannot  be  affirmed  in  part  and  repudiated  in  part.  If 
the  insured  desires  to  ignore  the  settlement  and  sue  upon  the  policy,  he  must 
return  or  tender  the  money  received  before  suit  is  maintainable.7  But  there 
are  eminent  authorities  to  the  contrary.8 

c.  Adjustment  as  a  Bar  to  Suit.  —  Unless  the  compromise  is  rescinded, 
the  insured  may  not  maintain  a  suit  on  the  policy,9  although  in  some  juris- 
dictions he  is  allowed  to  bring  suit  on  the  policy  without  previous  tender  of 
money  received  in  settlement,  and  such  sum  is  credited  on  the  judgment 
recovered.10  Like  any  similar  contract,  the  compromise  may  be  sued  upon.11 
The  fact  that  the  amount  of  the  loss  has  been  agreed  upon,  however,  does  not  of 


insured  as  to  the  law);  Thompson  v.  Phoenix 
Ins.  Co.,  75  Me.  55,  46  Am.  Rep.  357;  May- 
hew  v.  Phoenix  Ins.  Co.,  23  Mich.  105  (false 
statements  as  to  law  by  adjuster);  .<Etna  Ins. 
Co.  v.  Reed,  33  Ohio  St.  283.  See  supra,  this 
section.  Parlies  to  the  Adjustment. 

1.  Berry  v.  American  Cent.  Ins.  Co.,  132  N. 
Y.  49,  28  Am.  St.  Rep.  548.  See  supra,  this 
section,  Parties  to  the  Adjustment. 

2.  Concealment  of  Material  Facts.  —  American 
Ins.  Co.  v.  Barnett,  73  Mo.  364,  39  Am.  Rep. 
517;  Colonius  v.  Hibernia  F.  Ins.  Co.,  3  Mo. 
App.  56;  Remington  v.  Westchester  F.  Ins. 
Co.,  14  R.  I.  245. 

3.  Stache  v.  St.  Paul  F.  &  M.  Ins.  Co.,  49 
Wis.  8g,  35  Am.  Rep.  772.  Secsttpra,  this  sec- 
tion, Payment —  Recovering  Back  Payments. 

4.  See  Christian  v.  Niagara  F.  Ins.  Co.,  101 
Ala.  634.  See  supra,  this  section.  Parties  to 
the  Adjustment;  Payment — Recovering  Back 
Payments. 

5.  Duress.  —  Ostrander  on  Fire  Ins.,  §368. 

6.  Mayhew  v.  Phoenix  Ins.  Co.,  23  Mich. 
105.  In  this  case  the  court  said:  "  We  do  not 
shut  our  eyes  to  the  common  fact  that  this 
eagerness  to  settle  is  very  often  stimulated  by 
the  sort  of  peremptory  position  taken  in  this 
case,  and  that  I  hi s  domineering  course  is  a  valu- 
able auxiliary  to  fraud.  But  the  law  cannot 
interfere  to  supply  a  lack  of  firmness  in  those 
who  allow  themselves  to  yield  to  such  influ- 
ences, without  some  further  element  of  mis- 
conduct. A  man  who  knows  or  has  the  means 
of  knowing  his  rights  must,  under  ordinary 
circumstances,  be  expected  to  stand  upon 
them.  There  is  no  legal  fraud  or  duress,  in 
ordinary  cases,  in  declining  to  comply  with  a 
demand  without  litigation."  See  also  Georgia 
Home  Ins.  Co.  v.  Warten,  113  Ala.  479.  Com- 
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pare  Berry  v.  American  Cent.  Ins.  Co.,  132  N. 
Y.  49,  28  Am.  St.  Rep.  548. 

See  also  supra,  this  section.  Parties  to  the 
Adjustment ;  and  the  title  Duress,  vol.  10,  p. 
320. 

7.  Return  of  Money  Eeceived  on  Settlement  Be- 
fore Suit  on  Policy.  —  Forest  City  Ins.  Co.  v. 
Leach,  19  111.  App.  151 ;  Home  Ins.  Co.  v.  Mc- 
Richards,  121  Ind.  121;  Norwich  Union  F.  Ins. 
Soc.  v.  Girton,  124  Ind.  217;  Home  Ins.  Co.  v. 
Howard,  111  Ind.  544;  Potter  v.  Monmouth 
Mut.  F.  Ins.  Co.,  63  Me.  440;  Brown  v.  Hart- 
ford F.  Ins.  Co.,  117  Mass.  479;  Pangborn  v. 
Continental  Ins.  Co.,  67  Mich.  683.  See  also 
the  title  Rescission. 

8.  Berry  v.  American  Cent.  Ins.  Co..  i-,2  X. 
Y.  49,  28  Am.  St.  Rep.  548;  Sanford  v.  Royal 
Ins.  Co.,  11  Wash.  653. 

9.  No  Suit  on  Policy  until  Recission  of  Com- 
promise.—  Home  Ins.  Co.  v.  Howard,  111  Ind. 
544;  King  v.  ./Etna  Ins.  Co.,  36  Mo.  App. 
128. 

10.  See  the  last  note  but  one  supra. 

The  later  authorities  make  a  distinction  be- 
tween cases  in  which  all  liability  was  denied, 
but  a  sum  was  paid  in  compromise,  in  which 
case  the  money  received  must  be  returned  or 
tendered  before  suit  may  be  brought  on  the 
original  claim,  and  those  in  which  the  amount 
only  was  in  dispute,  in  which  case  it  may  be 
retained  and  credited  on  the  liability.  Mc- 
Lean v.  Equitable  L.  Assur.  Soc,  100  Ind.  127, 
50  Am.  Rep.  779. 

11.  Suit  on  Compromise.  —  Fame  Ins.  Co.  v. 
Norris,  18  111.  App.  570;  Godchaux  v.  Mer- 
chants' Mut.  Ins.  Co.,  34  La.  Ann.  235;  Stolle 
v.  jEtna  F.  &  M.  Ins.  Co.,  10  W.  Va.  546,  27 
Am.  Rep.  ^93;  Luce  v.  Springfield  F.  &  M. 
Ins.  Co.,  1  Flipp.  (U.  S.)  281. 
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itself  frive  the  insured  a  cause  of  action  for  the  sum  so  fixed,  since  there  must 
also  be  a  promise  to  pay  it  on  the  part  of  the  insurer.1  But  such  promise  may 
be  implied  from  the  adjustment.3  If  action  is  brought  on  the  adjustment,  it 
is  a  complete  defense  that  the  amount  thereof  has  been  paid,  and  the  plain- 
tiff cannot  show  an  error  in  the  adjustment  on  which  he  is  suing  as  a  ground 
for  recovering  more.3  After  the  loss  has  been  adjusted  and  it  is  agreed  that 
the  policy  shall  be  canceled,  pursuant  to  the  adjustment,  the  insured  may  not 
recover  on  the  policy  for  another  subsequent  loss,  although  the  latter  occurred 
prior  to  payment  of  the  money  for  the  first  loss  and  delivery  of  the  receipt 
full  "*  N 

d.  Effect  on  Third  Persons.  —  The  effect  of  an  adjustment  on  third 
persons  has  already  been  considered.5  _ 

e  Effect  as  Waiver.  —  An  adjustment  operates  as  a  waiver  ot  all 
defenses  arising  out  of  the  terms  of  the  policy  and  all  forfeitures  known  to  the 
insurer  or  which  ought  under  the  circumstances  to  have  been  known  to  him 
at  the  time.6  But  the  insurer  is  not  thereby  precluded  from  asserting  as  a 
defense  matters  subsequently  discovered  which  it  was  not  at  fault  for  not 
knowing  when  the  agreement  was  made.7  If  the  insured  is  induced  to  settle 
with  other  insurers  by  an  adjustment  with  them  in  which  the  insurer  in  ques- 
tion took  part  and  which  it  agreed  to  pay,  the  latter  is  precluded  from  deny- 
ing liability  thereafter.8  An  adjustment  of  the  amount  only,  subject  to  the 
terms  and  conditions  of  the  policy,  does  not  preclude  defenses  based  upon 
such  terms  and  conditions.9  . 

13  Subrogation.  —  Subrogation,  the  substitution  of  another  party  in  the 
place  of  the  creditor  or  claimant  with  respect  to  the  remedies  possessed  by 
the  latter  when  the  former  has  been  compelled  for  his  own  protection  to  pay  the 
claim  takes  place  in  fire  insurance  in  three  classes  of  cases :  First,_  where 
the  loss  is  due  to  the  act  or  negligence  of  some  one  against  whom  the  insured 
has  a  remedy  therefor;  second,  where  the  interest  of  a  creditor  is  insured,  and 
yet  his  claim  against  the  debtor  is  not  extinguished  by  payment  of  the  insur- 
ance money;  and  third,  where  the  insured  property  is  in  the  hands  of  a  bailee 

—  usually  a  carrier  engaged  in  transporting  it.  The  whole  subject  is  fully  dis- 
cussed under  another  title  in  this  work.10 

Subrogation  to  Rights  of  Insured  Against  Person  Causing  Loss.  —  The  form  of  policy 
now  in  general  use  provides  especially  that  the  claims  of  the  insured  against 
anv  one  liable  to  him  or  claimed  to  be  liable  to  him  for  causing  the  loss  shall 
be'assigned  to  the  insurer  on  payment  of  the  loss.  But  apart  from  this  it  has 
lon°-  been  settled  that  the  insurer,  on  payment  of  the  loss,  will  be  subrogated 
in  such  case  to  the  claim  and  right  of  action  of  the  insured  against  such 

person.11  .   .  . 

To  Rights  of  Creditors.  —  Where  the  interest  of  a  creditor  is  insured,  he  may, 
as  has  been  seen,  recover  of  the  insurer  to  the  full  amount  of  his  debt,  not 

1.  Promise  Essential.  -  Stolle  v.  .Etna  F.  &     Eagan  v.  .Etna  F.  &  M.  Ins.  Co.,  10  W.  Va. 
M.  In;.  Co.,  10  W.  Va.   546,  27   Am.   Rep.  583. 

7.  Matters    Discovered    Since  Adjustment.— 

2.  Fame  Ins.  Co.  v.  Norris,  18  111.  App.  570.      American  Ins.  Co.  v.  Barnett,  73  Mo.  364,  39 

3.  Payment  as  Defense  to  Suit  on  Compromise,      Am.  Rep.  517.  — ,  _  .  oo 

—  Saville  v.  .Etna  Ins.  Co..  8  Mont.  419.  8.  Fishbeck  v.  Phemx  Ins.  Co    54  Lai.  422. 

4.  King*.  -Etna  Ins.  Co.,  36  Mo.  App.  128.  9.  Adjustment   Subject   to   Conditions    etc. — 

5.  See  supra,  this  section,  Parties  to  the  Ad-  '   Colonius  v.  Hiberma  F.  Ins.  Co.,  3  Mo.  app. 
jusimenl.  5b;  Whipple  v.  North  British,  etc.,  F.  Ins.  Co., 

6.  What  Defenses  Waived  by  Adjustment.—  11  R.  I.  139- 

Illinois  Mut.  F.  Ins.  Co.  v.  Archdeacon,  S2  111.  10.  See  the  title  Subrogation. 

236;  Farmers'  Mut.  F.  Ins.  Co.  v.  Garget..  42  11.  Hart  v.  Western  R.  Corp..  13  Me    (Mass  ) 

Mich.  289;  Smith  v.  Glen's  Falls  Ins.  Co.,  62  100,  46  Am.  Dec.  719-    See  also  the  title  bUB- 

N.  Y.  85;  Wagner  v.  D  welling-House  Ins.  Co.,      rogation.  .    .„ 

143  Pa  St.  338;  Haight  v.  Kremer,  9  Phila.  '  As  to  Subrogation  Against  Railroad  Companies 

(Pa.)  50,  29  Leg.  Int.  (Pa.)  30;  Levy  v.  Pea-  for  Fires  Set  by  Engines,  see  the  titles  Fires,  post, 

body  Ins.  Co.,  10  W.  Va.  560,  27  Am.  Rep.  598;  Subrogation. 
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exceeding  the  loss  and  insurance,  although  his  security  may  remain  perfect, 
and  his  rights  are  not  affected  by  the  fact  that  the  interest  of  the  debtor  in  the 
property  may  be  insured  likewise.1  In  such  a  case,  if  the  creditor  receives 
the  insurance,  the  debtor  who  ought  to  pay  the  debt  has  not  done  so;  his  loss 
has  perhaps  been  indemnified  by  other  insurers  insuring  his  interest,  and  thus 
he  is  relieved  by  the  insurer's  paying  a  claim  for  which  he  is  primarily  liable. 
It  is  equitable,  therefore,  that  the  insurer  be  subrogated  to  the  claim  of  the 
creditor  to  the  extent  of  what  he  has  paid.  Thus,  when  the  mortgagee  is 
the  party  insured,  and  there  is  no  liability  to  the  mortgagor,  the  insured, 
upon  payment  of  the  loss  to  the  mortgagee,  may  demand  an  assignment  of 
his  security,  for  which  provision  is  commonly  made  in  the  policy,  and  may 
enforce  the  same  against  the  mortgagor.*  On  the  other  hand,  if  it  is  the 
interest  of  the  debtor  that  is  insured,  although  such  debtor  may  have  made  the 
loss  payable  to  the  creditor,  when  the  insurer  pays  the  loss  he  is  not  paying 
the  debt,  but  the  amount  of  the  loss  suffered  by  the  debtor,  or  his  interest. 
In  such  case,  if  the  insurer  were  subrogated  to  the  claims  of  the  creditor,  the 
debtor  would  pay  the  debt  twice,  since  he  has  already  paid  it  to  the  creditor 
by  turning  over  to  him  the  money  received  in  payment  of  his  loss.  There  is 
no  primary  liability  as  between  the  debtor  and  the  insurer,  and  no  subrogation 
results. 

To  Eights  Against  Carriers.  —  An  insurer  who  has  paid  a  loss  upon  property 
destroyed  or  damaged  while  in  the  custody  of  a  carrier  is  subrogated  to  the 
rights  of  the  insured  against  the  carrier.3 

Miscellaneous  Instances  —  Mechanic's  Lien.  —  The  holder  of  a  mechanic's  lien  on 
property  insured  by  the  owner  may  not  claim  the  insurance  in  case  of  loss  on 
the  ground  of  subrogation  to  the  rights  of  the  insured.4 

Cause  of  Action  for  Fraud.  —  An  insurer  who  has  paid  a  loss  does  not  thereby 
become  subrogated  to  a  cause  of  action  in  the  insured  against  third  persons 
who  had  sold  him  the  insured  property  by  means  of  false  and  fraudulent 
representations  as  to  its  value.5 

Party-wall  Agreement.  —  Where  the  insured  had  recovered  for  a  wall  claimed 
by  the  insurer  to  be  a  party  wall,  and  thereafter  the  adjoining  owner  built  and 
used  the  rebuilt  wall  as  such  the  insurer  was  held  entitled  to  be  subrogated  to 
the  right  of  the  former  to  recover  one-half  of  the  value  of  the  wall  from  the 
person  making  use  of  it.6 

1.  See  supra,  this  section,  Payment — Amount  If  the  interest  of  the  vendor  as  creditor  is 
of  Liability  —  Pro  Rata  or  Contribution  Clause.  insured,  or  if,   the  beneficial  interest  in  the 

2.  Insuranceof  Mortgaged  Property.  —  Carpen-  property  being  with  the  vendee  and  insurable 
ter  v.  Providence  Washington  Ins.  Co.,  16  by  him,  the  vendor  insures  his  interest  at  his 
Pet.  (U.  S.)  495;  Dick  v.  Franklin  F.  Ins.  Co.,  own  expense,  the  case  is  comparable  to  that 
io  Mo.  App.  384;  Sussex  County  Mut.  Ins.  Co.  of  an  insured  mortgagee,  and  the  insurer 
v.  Woodruff,  26  N.  J.  L.  555;  MtnaY.  Ins.  Co.  should  be  subrogated  to  the  claims  of  the 
v.  Tyler,  16  Wend.  (N.  Y.)  397,  30  Am.  Dec.  90.  vendor.  If  the  contract  is  made  after  the  in- 
But  compare  King  v.  State  Mut.  F.  Ins.  Co.,  7  surance  issues,  and  the  policy  is  not  trans- 
Cush.  (Mass.)  1,  54  Am.  Dec.  683;  Inter-  ferred  to  the  vendee,  the  vendor  will,  in  the 
national  Trust  Co.  v.  Boardman,  149  Mass.  absence  of  provisions  to  the  contrary,  hold  the 
i°T-  insurance  to  the  extent  of  his  interest,  so  that 

_  For  a  full  treatment  of  this  subject  see  the  in  effect  his  interest  as  creditor  will  remain  in- 

title  Subrogation.  sured.    In  such  cases  the  insurer  is  entitled  to 

Vendor  and  Vendee.  —  If   the  beneficial  in-  subrogation.     Bound    Brook    Mut.    F.  Ins. 

lerest  in  the  property  is  in  the  vendee,  under  Assoc.  v.  Nelson,  41  N.  J.  Eq.  485;  .-Etna  F. 

a  contract  for  the  purchase  of  real  property,  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385,  30 

and  that  interest  is  insured,  although  the  loss  Am.  Dec.  90;  Castellain  v.  Preston,  11  Q.  B. 

may  be  made  payable  to  the  vendor,  the  case  Div.  380. 

is  obviously  the  same  as  that  of  an  insured  8.  Hall  v.  Nashville,  etc.,  R.  Co.,  13  Wall, 

mortgagor,  and  the  insured  paying  the  loss  to  (U.  S.)  367;   Deming  v.  Merchants'  Cotton- 

the  vendor  is  not  entitled  to  be  subrogated  to  press,  etc.,  Co.,  90  Tenn.  306.    See  for  full 

the  claims  of  the  latter  against  the  vendee.  treatment  the  title  Subrogation. 

Washington  F.  Ins.  Co.  v.  Kelly,  32  Md.  421,  4.  Rackley  v.  Scott,  61  N.  H.  140. 

3  Am.  Rep.  149;  Benjamin  v.  Saratoga  County  5.  Farmers'  F.  Ins.  Co.  v.  Johnston.  113 

Mut.  F.  Ins.  Co.,  17  N.  Y.  415;  Wood  v.  North  Mich.  426. 

Western  Ins.  Co.,  46  N.  Y.  421.  6.  Monteleone  v.  Harding,  50  La.  Ann.  1147. 
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Revenue  stamps.  —  Where  revenue  stamps  purchased  by  the  insured  are 
destroyed,  an  insurer  who  pays  therefor  in  settling  the  loss  becomes  entitled  to 
the  amount  which  would  be  refunded  by  the  government  to  the  purchaser  of 
the  destroyed  stamps,  and  may  recover  such  sum.1 

judgment.  —  The  right  of  subrogation  extends  to  a  judgment  recovered  by 
the  insured  upon  a  claim  to  which  the  insurer  is  entitled  upon  payment  of  the 

loss.2  ,  , 

One  insurer  Against  Others.  —  The  circumstances  of  the  case  may  be  such  as  to 
entitle  one  insurer  to  be  subrogated  to  the  rights  of  the  insured  against  other 
insurers.3 

VI.  Recovery  After  Failure  of  Adjustment  —  1.  When  Right  of  Action 
Accrues. —  Where,  by  provision  of  statute  or  by  the  terms  of  the  policy,  a  lpss 
is  not  payable  until  after  the  expiration  of  a  specified  period,  no  cause  of  action 
arises  until  that  period  has  expired,  and  an  action  brought  prior  to  its  expira- 
tion, except  as  hereinafter  stated,  is  premature.4  If  statutes  provide  that 
suit 'shall  not  be  begun  until  a  certain  period  has  elapsed  after  proofs  of  loss, 
waiver  of  proofs  or  a  general  denial  of  liability  by  the  insurer  will  not  permit 
an  action  to  be  brought  at  once,  but  the  insured  must  defer  suit  until  the 
expiration  of  the  specified  time  after  waiver  of  proofs  was  made,5  and  cannot 
sue  before  that  time  though  a  less  period  is  limited  in  the  policy.6  But  where 
the  provision  is  contained  in  the  policy  it  is  held  that  a  waiver  of  proofs  of 
loss  and  absolute  denial  of  liability  on  the  part  of  the  insurer  will  authorize 
the  insured  to  sue  at  once,  notwithstanding  the  clause  in  the  policy  postpon- 
ing his  right  of  action  for  a  limited  time  after  furnishing  proofs  of  loss.7 

Waiver  —  Effect.  —  It  has  also  been  held  that  such  a  provision  in  a  policy  will 
be  waived  unless  insisted  upon,  and  the  same  court  expressed  the  opinion  that 
in  any  event  it  would  operate  only  to  relieve  the  insurer  from  costs  during  the 
period  limited.8 

2.  When  Right  of  Action  Expires  —  The  Limitation  Clause  —  a.  VALIDITY  — 
(i)  General  Rule.  —  While  there  are  a  few  decisions  to  the  contrary,9  the  great 

1.  U  S.  v.  American  Tobacco  Co.,  166  U.  S.  County  Mut.  Ins.  Co.,  5  Houst.  (Del.)  101; 
468-  American  Tobacco  Co.  v.  U.  S.,  32  Ct.  Williamsburg  City  F.  Ins.  Co.  v.  Cary,  83  111. 
of  CI  207  453;  Allegre  v.  Maryland  Ins.  Co,,  6  Har,  & 

2.  Stoughton  v.  Manufacturers'  Natural  Gas  J.  (Md.)4o8,  14  Am.  Dec.  289;  Whitten  v.  New 
Co.,  165  Pa.  St.  428;  Atchison,  etc.,  R.  Co.  v.  England  Live-Stock  Ins.  Co.,  165  Mass.  343; 
Nee't,  7  Kan.  App.  495.  Hand  v.  National  Live-Stock  Ins.  Co.,  57  Minn. 

3.  Home  Ins.  Co.  v.  Minneapolis,  etc.,  R.  519:  Home  F.  Ins.  Co.  v.  Fallon.  45  Neb.  554; 
Co.,  (Minn.  1898)  74  N.  W.  Rep.  140.  State  Ins.  Co.  v.  Maackens,  38  N.  J.  L.  564; 

4.  Premature  Action.  —  Riddlesbarger  z\  Hart-  Massell  v.  Protective  Mut.  F.  Ins.  Co.,  19  R.  I. 
ford  Ins.  Co.,  7  Wall.  (U.  S.)  386;  Dwelling  565;  Traveler's  Ins.  Co.  v.  Harvey,  82  Va.  949; 
House  Ins.  Co.  v.  Shaner,  52  111.  App.  326;  Citizens  Ins.  Co.  v.  Boisvert,  11  Quebec  L. 
Coryeon  v.  Providence- Washington  Ins.  Co.,  Rep.  377-  See  First  Baptist  Church  v.  Cm- 
79  Mich.  187;  German  Ins.  Co.  v.  Fairbank,  32  zens'  Mut.  F.  Ins.  Co.,  (Mich.  1899)  77  N.  W. 
Neb.  750,  29  Am.  St.  Rep.  459;  Utica  Ins.  Co.  Rep.  702. 

v.  American  Mut.  Ins.  Co.,  16  Barb.  (N.  Y.)        8.  Star  Union  Lumber  Co.  v.  Finney,  35 

171;  Kimball  v.  Hamilton  F.  Ins.  Co.,  8  Bosw.  Neb.  214. 

(N.  Y.)  495;   Camberling  v.  McCall,  2  Dall.         9.  Minority  Rule—  United  States.  —  French 

(Pa)  280,  2  Yeates  (Pa.)  281,  1  Am.  Dec.  341;  v.  Lafayette  Ins.  Co.,  5  McLean  (U.  S.)  461. 

Philadelphia  F.  Assoc.  v.  Colgin,  (Tex.  Civ.  But  this  is  no  longer  the  law  in  the  federal 

App.  1896)  33  S.  W.  Rep.  1004.    See  also  au-  jurisdictions.    See  cases  cited  in  the  succeed- 

thorities  cited  in  the  two  notes  following.  ing  note. 

5.  Harrison  v.  Hartford  F.  Ins.  Co.,  59  Fed.  Indiana.  —  Eagle  Ins.  Co.  v.  Lafayette  Ins. 
Rep.  732;  Quinn  v.  Capital  Ins.  Co.,  71  Iowa  Co.,  9  Ind.  443.  The  period  of  limitation  is 
61H;  Vore  v.  Hawkeye  Ins.  Co.,  76  Iowa  548;  now  fixed  by  statute  in  Indiana. 

Finster  v.  Merchants',  etc.,  Ins.  Co.,  97  Iowa  9.         Iowa.  —  In  an  early  Iowa  case  it  was  held 

8.  Von  Genechtin  v.  Citizens'  Ins.  Co.,  75  that  while  such  a  limitation  would  be  enforced 

Iowa  544;  Wilhelmi  v.  Des  Moines  Ins.  Co.,  in  ail  ordinary  cases,  yet  in  the  case  at  bar  it 

86  Iowa  326;  Tavlor  v.  Merchants',  etc.,  Ins.  was  inconsistent  with  the  nature  of  the  interest 

Co.,  83  Iowa  403';  Worley  v.  State  Ins.  Co.,  91  (a  mechanic's  lien)  insured,  and  therefore  in- 

Iowa  150.  effectual  to  prevent  a  recovery  if  diligence  was 

7.  California  Ins.  Co.  v.  Gracey,  15  Colo.  70,  employed  to  establish  the  value  of  the  lien  in 

22  Am.  St.  Rep.  376;  Hoffecker  v.  New  Castle  the  way  prescribed  by  law.    Stout  v.  City  F. 
13  C.  of  L.— 25                                    385  Volume  XIII. 


Recovery  After  Failure 


FIRE  INSURANCE. 


of  Adjustment. 


weight  of  authority  is  to  the  effect  that  a  clause  in  an  insurance  policy  requir- 
ing suit  thereon  to  be  brought  within  a  fixed  period  is  valid  and  binding.1 
So  provisions  in  the  charters  or  policies  of  insurance  companies  requiring  suit 
to  be  brought  at  a  certain  term  of  court  have  been  enforced.8  And  even 
under  the"  union  mortgage  clause,"  which  purports  to  protect  the  mortgagee 
from  "  any  act  or  neglect  of  the  mortgagor,"  it  has  been  held  that  neither 
party  may  recover  after  the  expiration  of  the  required  period.3    But  a  statute 


Ins.  Co.,  12  Iowa  371,  79  Am.  Dec.  539,  ex- 
plained \n  Longhurst  v.  Star  Ins.  Co.,  19  Iowa 
364. 

Louisiana.  —  In  Louisiana  the  failure  to  sue 
within  the  time  required  by  the  clause  is  held 
to  be  open  to  explanation,  and  the  commence- 
ment of  a  suit  in  a  state  court  after  the  expira- 
tion of  the  required  period,  but  during  the 
pendency  of  a  suit  seasonably  brought  in  the 
federal  court,  was  held  to  be  sufficient.  Long 
v.  Hope  Ins.  Co.,  17  Ins.  L.  J  638. 

Michigan.  —  Westchester  F.  Ins.  Co.  v. 
Dodge,  44.  Mich.  420,  where  a  doubt  was  ex- 
pressed as  to  the  validity  of  the  clause.  But 
see  Law  v.  New  England  Mut.  Acc.  Assoc.,  94 
Mich.  266. 

Nebraska. — Barnes  v.  McMurtry,  29  Neb. 
178,  holding  that  an  extra  consideration  was 
necessary  to  support  the  clause.  See  also 
Phenix  Ins.  Co.  v.  Rad  Bila  Hora  Lodge,  41 
Neb.  29;  Home  F.  Ins.  Co.  v.  Murray,  40  Neb. 
597.  In  other  Nebraska  cases  the  clause  has 
been  denied  applicability  in  the  case  in  judg- 
ment. See  Fireman's  Fund  Ins.  Co.  v.  Buck- 
staff,  38  Neb.  150,  41  Am.  St.  Rep.  727; 
German  Ins.  Co.  v.  Davis,  40  Neb.  700;  Ket- 
tenbaci  v.  Omaha  L.  Assoc.,  49  Neb.  842. 
And  in  still  later  on^s  its  validity  has  been  de- 
nied altogether.  Miller  v.  State  Ins.  Co.,  54 
Neb.  121;  Omaha  F.  Ins.  Co.  v.  Drennan, 
(Neb.  1898)  77  N-  W.  Rep.  67. 

1.  Limitation  Clause  Valid  —  United  States.  — 
Riddlesbarger  v.  Hartford  Ins.  Co.,  7  Wall. 
(U.  S.)  386;  Davidson  v.  Phoenix  Ins.  Co.,  4 
Sawy.  (U.  S.)  594;  Cray  v.  Hartford  F.  Ins. 
Co.,  1  Blatchf.  (U.  S.)  280;  Vette  v.  Clinton  F. 
Ins.  Co.,  30  Fed.  Rep.  668;  O'Laughlin  v. 
Union  Cent.  L.  Ins.  Co.,  11  Fed.  Rep.  280. 

Alabama.  —  Provident  Fund  Soc.  v.  Howell, 
no  A.K.  508. 

Connecticut.  —  Woodbury  Sav.  Bank,  etc., 
Assoc.  v.  Charter  Oak  F.  &  M.  Ins.  Co.,  31 
Conn.  518. 

Georgia.  —  Melson  v.  Phenix  Ins.  Co.,  97  Ga. 
722;  Underwriters'  Agency  v.  Sutherlin,  55 
Ga.  266;  Brown  v.  Savannah  Mut.  Ins.  Co., 
24  Ga.  101;  Hartford  F.  Ins.  Co.  v.  Amos,  98 
Ga.  533;  Graham  v.  Niagara  F.  Ins.  Co.,  (Ga. 
1899)  32 S.  E.  Rep.  579. 

Illinois.  —  Hekla  Ins.  Co.  v.  Schroeder,  9 
111.  App.  472;  Peoria  M.  &  F.  Ins.  Co.  v. 
Whitehill,  25  111.  466;  Richter  v.  Michigan 
Mut.  Ins.  Co.,  66  111.  App.  606. 

Iowa.  —  Wilhelmi  v.  Des  Moines  Ins.  Co., 
103  Iowa  532;  Harrison  v.  Hartford  F.  Ins. 
Co.,  102  Iowa  112;  Carter  v.  Humboldt  F.  Ins. 
Co.,  12  Iowa  287;  Moore  v.  State  Ins.  Co.,  72 
Iowa  414;  Cornett  v.  Phenix  Ins.  Co.,  67  Iowa 
388. 

Kansas.  —  McElroy  v.  Continental  Ins.  Co., 
48  Kan.  200;  State  Ins.  Co.  v.  Stoffels,  48  Kan. 
205. 

Louisiana.  —  Edson  v.  Merchants'  Mut.  Ins. 


Co.,  35  La.  Ann.  353;  Carraway  v.  Merchants' 
Mut.  Ins.  Co.,  26  La.  Ann.  298. 

Massachusetts.  —  Amesbury  v.  Bowditch 
Mut.  F.  Ins.  Co.,  6  Gray  (Mass.)  603;  Fullam 
v.  New  York  Union  Ins.  Co.,  7  Gray  (Mass.) 
61,  66  Am.  Dec.  462. 

Michigan.  —  Law  v.  New  England  Mut. 
Acc.  Assoc.,  94  Mich.  266. 

Mississippi.  —  Ghio  v.  Western  Assur.  Co., 
65  Miss.  532. 

Missouri.  —  Keim  v.  Home  Mut.  F.  &  M. 
Ins.  Co.,  42  Mo.  38,  97  Am.  Dec.  291. 

New  Hampshire.  —  Tasker  v.  Kenton  Ins. 
Co.,  58  N.  H.  469;  Patrick  v.  Farmers'  Ins. 
Co.,  43  N  .  H.  621,  80  Am.  Dec.  197. 

New  York.  —  Ames  v.  New  York  Union  Ins. 
Co.,  14  N.  Y.  253;  Roach  v.  New  York,  etc., 
Ins.  Co.,  30  N.  Y.  546;  Ripley  v.  yEtna  Ins. 
Co.,  29  Barb.  (N.  Y.)  552;  Sweetser  v.  Metro- 
politan L.  Ins.  Co.,  8  Misc.  Rep.  (N.  Y.  C.  PI.) 
251. 

North  Carolina.  —  Lowe  v.  U.  S.  Mut.  Acc. 
Assoc.,  115  N.  Car.  18. 

North  Dakota.  —  Johnson  v.  Dakota  F.  &  M. 
Ins.  Co.,  1  N.  Dak.  167. 

Ohio.  —  Portage  County  Mut.  Ins.  Co.  v. 
Stukey,  18  Ohio  455;  Fellowes  v.  Madison  Ins. 
Co.,  2  Disney  (Ohio)  128;  Portage  County  Mut. 
F.  Ins.  Co.  v.  West,  6  Ohio  St.  599. 

Pennsylvania.  —  North  WTestern  Ins.  Co.  v. 
Phoenix  Oil,  etc.,  Co.,  31  Pa.  St.  448;  Waynes- 
boro Mut.  F.  Ins.  Co.  v.  Conover,  98  Pa.  St. 
384,  42  Am.  Rep.  61ft;  Beatty  v.  Lycoming 
County  Mut.  Ins.  Co.,  66  Pa.  St.  9,  5  Am.  Rep. 
318;  Edwards  v.  Lycoming  County  Mut.  Ins. 
Co.,  75  Pa.  St.  378;  Farmers'  Mut.  F.  Ins.  Co. 
v.  Barr,  94  Pa.  St.  345;  Universal  Mut.  F.  Ins. 
Co.  v.  Weiss,  106  Pa.  St.  20. 

Rhode  Island.  —  Brown  v.  Roger  Williams 
Ins.  Co.,  5  R.  I.  394. 

South  Carolina.  —  Sample  v.  London,  etc., 
F.  Ins.  Co.,  46  S.  Car.  491. 

Texas.  —  Merchants'  Mut.  Ins.  Co.  v.  La- 
croix,  35  Tex.  263,  14  Am.  Rep.  370,  45  Tex. 
158. 

Vermont.  —  Higgins  v.  Windsor  County 
Mut.  F.  Ins.  Co.,  54  Vt.  270.  See  also  Wil- 
liams v.  Vermont  Mut.  F.  Ins.  Co.,  20  Vt 
222. 

Virginia.  —  Virginia  F.  &  M.  Ins.  Co.  v. 
Aiken,  82  Va.  424. 

Washington.  — American  Bldg.,  etc.,  Assoc. 
v.  Farmers'  Ins.  Co.,  n  Wash.  619,  holding 
such  provisions  to  be  binding  upon  a  mort- 
gagee to  whom  the  loss  is  made  payable. 

West  Virginia.  —  McFarland  v.  Peabody 
Ins.  Co.,  6  W.  Va.  425. 

2.  Dutton  v.  Vermont  Mut.  F.  Ins.  Co.,  17 
Vt.  369;  Higgins  v.  Windsor  County  Mut.  F. 
Ins.  Co.,  54  Vt.  270. 

3.  American  Bldg.,  etc.,  Assoc.  v.  Farmers' 
Ins.  Co.,  n  Wash.  619.  But  see  Wolcott  v. 
Sprague,  55  Fed.  Rep.  545. 
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nf  this  character  does  not  apply  to  an  action  on  the  policy  issued  prior  to  its 
enactment  where  the  loss  also  occurred  before,  though  the  action  was  brought 

aft%f  7estrtflons  by  Statute.  -  But  while  the  general  rule  is,  as  above  shown 
that  thf  limitation  clause  in  a  policy  of  insurance  is  vahd  notwithstanding  a 
General  Sute  of  limitations,  and  while  the  provisions  of  the  latter  do  not 
KrtaTn  to  such  a  clause,*  yet  in  many  of  the  states  enactments  have  been 
Ea  sed  which  forbid  the  limitation  of  a  suit  on  the  policy  to  less  than  a  cer  am 
fime  »  Under  such  acts  it  is  uniformly  held  that,  such  a  clause  in  the  policy 
providing  a  shorter  limitation  is  void.*  So  where  a  statute  under  which  the 
Fnsurer  was  organized  contains  a  provision  of  this  kind,  it  applies  to  a  suit  on 
the  polic? "though  brought  in  a  state  where  no  such  enactment  is  in  force « 
But  where  the  statute  merely  forbids  the  limitation  of  a  suit  on  the  policy  to 
aoeriod "  less  than  one  vear,"  a  clause  requiring  the  action  to  be  brought 
"within  twelve  months'next  after  the  loss"  is  valid.'  And  where,  on  the 
other  hand,  the  statute  requires  the  suit  to  be  brought  withm  a  certain  time 
any  negotiations  looking  towards  a  settlement,  not  amounting  to  an  agreement 
for  delav.  will  extend  the  time.7 

f  WHEN  LIMITATION  Begins -(i)  First  Stage After  the  Loss  or 
Damage  Shall  Occur  "  -  Common  Form.  -  In  tracing  attempts  to  form  an  effective 
3  n  clause  for  insurance  policies,  two  clearly  distinguished  stages  may 
bTmarked.  When  the  attempt  is  first  made  most  insurers  require  that  suit 
shaU  be  brought  within  a  certain  time  "  after  the  loss  or  damage  shall  occur 
and  the  earlifr  authorities,  in  considering  this  language,  generally  treated  it 
as  conveying  the  meaning  that  it  was  evidently  intended  to  convey,  and  dated 
the  limitation  from  the  time  of  the  fire.8 


1.  Not  Retroactive.  —  Sample  v.  London,  etc., 
F.  Ins.  Co.,  46  S.  Car.  491-   .      „...,.  M„ 

2.  General  Statute  of  Limitations  Not  Applicable. 

—  McElroy  v.  Continental  Ins.  Co.,  48  Kan. 
200;  Matthews  v.  American  Cent.  Ins.  Co.,  9 
N  Y  App.  Div.  339;  Brown  v.  Roger  Wil- 
liams Ins.  Co.,  7  R-  I-  301.  Compare  Harrison 
v.  Hartford  F.  Ins.  Co.,  67  Fed.  Rep.  298. 

3.  Statutes  Fixing  Minimum  Limitation  —  Con- 
necticut.—0,^.  Stat.  (1888),  §  2912. 

Indiana.  —  Rev.  Stat.  (1881),  §  3770. 
Maine.  —  Rev.  Stat.  (1883),  c.  49,  §  87. 
Massachusetts.  — Tub.    Stat.  (1882),  c.  119, 
643. 

North  Carolina.  —  Code  (1883),  §  3076. 
North  Dakota.  —  Comp.  Laws  in  force  in 
1890  §  3582,  applied  in  Johnson  v.  Dakota  F, 
&  M.  Ins.  Co.,  1  N.  Dak.  167.  But  see  Trav- 
elers Ins.  Co.  v.  California  Ins.  Co.,  I  N. 
Dak.  151,  where  the  limitation  clause  was  en- 
forced, the  policy  being  a  Minnesota  contract 
and  not  governed  by  the  North  Dakota  statute. 

South  Carolina.  —  Act  of  1891,  allowing  six 
years  for  actions  on  insurance  policies.  Sample 
v.  London,  etc.,  F.  Ins.  Co.,  46  S.  Car.  491. 

Texas.  —  Act  of  March  4,  1891.    See  German 
Ins.  Co.  v.  Luckett,  12  Tex.  Civ.  App.  139- 
Vermont.  —  Rev.  Laws  (1880),  §  3626. 
4.  United  States.  —  Small  v.  Westchester  F. 
Ins.  Co.,  51  Fed.  Rep.  789,  22  Ins.  L.  J.  660, 
construing  the  Indiana  statute. 

Georgia.  —  Massachusetts  Ben.  L.  Assoc.  v. 
Hale,  96  Ga.  802. 

Indiana.  —  Insurance  Co.  of  North  America 
v.  Brim,  in  Ind.  281. 

Maine.  —  Dolbier  v.  Agricultural  Ins.  Co., 
67  Me.  180. 

North  Dakota.  — Johnson  v.  Dakota  F.  &  M 


But  see  Travelers 
Co.,  1  N.  Dak.  151. 
Co.  v.  Luckett,  12 


Ins.  Co.,  1  N.  Dak.  167. 
Ins.  Co.  v.  California  Ins. 

Texas.  —  German  Ins. 
Tex.  Civ.  App.  139-  .  „  . 

5.  Massachusetts  Ben.  L.  Assoc.  v.  Hale, 

96  Ga.  802.  T 

6.  Muse  v.  London  Assur.  Corp.,  108  «. 
Car.  240;  Lowe  v.  U.  S.  Mutual  Acc.  Assoc., 
115  N.  Car.  18. 

7.  Negotiations  Extending  Time.  —  Gooden  v. 
Amoskeag  F.  Ins.  Co.,  20  N.  H.  73- 

8  Earlier  Rule  —  Limitation  Dated  from  Occur- 
rence of  Fire  or  Injury  —  United  States  — 
Thompson  v.  Phoenix  Ins.  Co.,  25  Fed.  Rep. 

^California.  —  Garido  v.  American  Cent.  Ins. 
Co.,  (Cal.  1885)  8  Pac.  Rep.  512,  16  Ins.  L.  J. 
151,  8  West  Coast  Rep.  180. 

Connecticut.  —  Chambers  v.  Atlas  Ins.  Co., 
51  Conn.  17,  50  Am.  Rep.  I. 

District  of  Columbia.  —  McElhone  v.  Massa- 
chusetts Ben.  Assoc.,  2  App.  Cas.  (D.  C.)  397, 
22  Wash.  L.  Rep.  157-  ,  .  r 

Illinois.  —  Johnson  v.  Humboldt  Ins.  Co., 

91  111.  92,  33  Am-  ReP-  47- 

Kentucky.  —  See  Owen  v.  Howard  Ins.  Co., 
87  Ky  571  where  the  limitation  period  seems 
to  have  been  treated  as  running  as  a  matter  of 
course  from  the  date  of  the  fire. 

Louisiana.  —  Carraway  v.  Merchants  Mut. 
Ins.  Co.,  26  La.  Ann.  298. 

Massachusetts.  -  Fullam  v.  New  York  Union 
Ins.  Co.,  7  Gray  (Mass.)  61,  66  Am  Dec.  462. 

Michigan.— ^Lentz  v,  Teutoma  F.  Ins.  Co., 
96  Mich.  445.  holding  that  where  a  policy  was 
payable  sixty  days  after  loss,  and  provided 
that  no  action  should  be  brought  unless  within 
six  months,  the  insurer  having  waived  proofs 
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Exceptional  Forms.  —  A  few  policies  provided  that  the  action  should  be  com- 
menced within  a  certain  period  "  after  the  cause  of  action  shall  accrue,"  1  or 
"  after  any  claim  shall  occur,"  2  or  "  after  any  loss  or  damage  shall  accrue."  8 
But  in  construing  these  phrases  the  courts  usually  held  that  the  limitation 
would  not  begin  to  run  until  conditions  precedent,  such  as  furnishing  notices 
and  proofs  of  loss,  had  been  performed  and  the  insured  had  the  right  to  sue.4 

Later  Construction.  —  Owing,  doubtless,  in  part  to  the  class  of  authorities  last 
noticed  and  in  part  to  the  extreme  and  mostly  imaginary  cases  where  an 
insured  would  be  prevented  from  suing  by  one  clause  of  the  policy  until  it 
would  be  nearly  if  not  quite  too  late  under  the  limitation  clause,  a  new  inter- 
pretation of  the  latter  was  evolved,  by  which  it  was  determined  that  the 
"  loss"  or  "  damage"  did  not  occur  until  the  indemnity  was  payable,  and 
fixing  that  date  as  the  time  from  which  the  limitation  should  run.  This  doc- 
trine now  obtains  in  a  large  number  of  jurisdictions,5  though  it  is  doubtful 


of  loss  and  denied  liability  within  sixty  days, 
an  action  brought  six  months  and  sixty  days 
after  the  loss  could  not  be  maintained.  The 
decisions  of  the  courts  of  Michigan  do  not  ap- 
pear conclusive  of  the  question.  Voorheis  v. 
People's  Mut.  Ben.  Soc,  91  Mich.  469,  seemed 
to  indicate  an  intention  to  hold  that  the  limi- 
tation should  not  begin  to  run  until  the  time 
limited  for  bringing  suit  had  expired;  but  this 
case  is  put  on  other  grounds  in  Lentz  v.  Teu- 
tonia  F.  Ins.  Co.,  96  Mich.  445;  and  Law  v. 
New  England  Mut.  Acc.  Assoc.,  94  Mich.  266, 
indicates  an  intention  to  adopt  the  contrary 
view,  Westchester  F.  Ins.  Co.  v.  Dodge,  44 
Mich.  420,  cited  by  text  writers  as  sustaining 
the  first  view,  does  not  touch  upon  the  ques- 
tion. 

Missouri.  —  Bradley  v.  Phoenix  Ins.  Co.,  28 
Mo.  App.  7;  Glass  v.  Walker,  66  Mo.  32; 
Grigsby  v.  German  Ins.  Co.,  40  Mo.  App.  276. 
See  also  Thompson  v.  Chicago,  etc.,  R.  Co., 
22  Mo.  App.  321. 

New  York.  —  King  v.  Watertown  F.  Ins. 
Co.,  47  Hun  (N.  Y.)  I,  distinguishing  Steen  v. 
Niagara  F.  Ins.  Co.,  89  N.  Y.  315,  42  Am. 
Rep.  297. 

North  Dakota.  —  Travelers  Ins.  Co.  v.  Cali- 
fornia Ins.  Co.,  1  N.  Dak.  151. 

Pennsylvania.  —  Hocking  v.  Howard  Ins. 
Co.,  130  Pa.  St.  170;  Universal  Mut.  F.  Ins. 
Co.  v.  Weiss,  106  Pa.  St.  21;  Philadelphia, 
etc.,  R.  Co.  v.  Anderson,  94  Pa.  St.  351,  39 
Am.  Rep.  787. 

Vermont. — Wilson  v.  vEtna  Ins.  Co.,  27  Vt.  99. 

Virginia.  —  Virginia  F.  &  M.  Ins.  Co.  v. 
Wells,  83  Va.  741. 

West  Virginia.  —  McFarland  v.  Peabody 
Ins.  Co.,  6  W.  Va.  425. 

Wyoming.  —  McFarland  v.  Railway  Officials, 
etc.,  Acc.  Assoc.,  5  Wyoming  126. 

Canada.  —  Dickie  v.  Western  Assur.  Co.,  21 
New  Bruns.  544;  Blair  v.  Sovereign  F.  Ins. 
Co.,  19  Nova  Scotia  372;  Peoria  Sugar  Refin- 
ing Co.  v.  Canada  F.  &  M.  Ins.  Co.,  12  Ont. 
App.  424;  Provincial  Ins.  Co.  v.  .(Etna  Ins. 
Co.,  16  'J.  C.  Q.  B.  135;  Hickey  v.  Anchor 
Assur.  Co.,  18  U.  C.  Q.  B.  433;  Cornell  v. 
Liverpool,  etc.,  F.,  etc.,  Ins.  Co.,  14  L.  C.  Jur. 
256. 

1.  Construction  of  Special  Clauses.  —  Lampkin 
v.  Western  Assur.  Co.,  13  U.  C.  Q.  B.  361. 

2.  Chandler  v.  St.  Paul  F.  &  M.  Ins.  Co.,  21 
Minn.  85,  18  Am.  Rep.  385. 


3.  New  York  v.  Hamilton  F.  Ins.  Co.,  39  N. 
V.  45,  100  Am.  Dec.  400. 

4.  Lampkin  v.  Western  Assur.  Co.,  13  U.  C. 
Q.  B.  361,  citing  Cowper  v.  Godmond,  9  Bing. 
748,  23  E.  C.  L.  452. 

5.  Later  Doctrine  —  Limitation  Dated  from  Time 
When  Cause  of  Action  Arose  —  United  States.  — 
Holladay  v.  Phenix  Ins.  Co.,  7  U.  S.  App.  325; 
Rogers  v.  yEtna  Ins.  Co.,  76  Fed.  Rep.  569; 
Spare  v.  Home  Mut.  Ins.  Co.,  9  Sawy.  (U.  S.) 
142;  Vette  v.  Clinton  F.  Ins.  Co.,  30  Fed.  Rep. 
668;  Spare  v.  Home  Mut.  Ins.  Co.,  17  Fed. 
Rep.  568. 

Alabama.  —  Provident  Fund  Soc.  v.  Howell, 
no  Ala.  508. 

Arkansas.  —  Sun  Ins.  Co.  v.  Jones,  54  Ark. 
382. 

California.  —  Case  v.  Sun  Ins.  Co.,  83  Cal. 
473,  in  which  case  the  language  was,  "  after 
the  fire,"  and  which  a  fortiori  supports  the 
text. 

Iowa.  —  Ellis  v.  Council  Bluffs  Ins.  Co.,  64 
Iowa  507;  Miller  v.  Hartford  F.  Ins.  Co.,  70 
Iowa  704;  McConnell  v.  Iowa  Mut.  Aid 
Assoc.,  79  Iowa  757;  Matt  v.  Iowa  Mut.  Aid 
Assoc.,  81  Iowa  135,  25  Am.  St.  Rep.  483 ;  Read 
v.  State  Ins.  Co.,  103  Iowa  307.  The  two 
cases  last  cited  construe  the  latest  form  of 
policy,  the  words  used  being  "  fire  "  and 
"  death  "  instead  of  "  loss,"  and  hence  a  for- 
tiori support  the  text. 

Minnesota.  —  Chandler  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  21  Minn.  85,  18  Am.  Rep.  385. 

Nebraska.  —  German  Ins.  Co.  v.  Davis.  40 
Neb.  700;  Fireman's  Fund  Ins.  Co.  v.  Buck- 
staff.  38  Neb.  150,  41  Am.  St.  Rep.  727:  Ger- 
man Ins.  Co.  v.  Fairbank,  32  Neb.  750,  29  Am. 
St.  Rep.  459.  Compare  Kettenbach  v.  Omaha 
L.  Assoc.,  49  Neb.  842. 

New  York.  —  Ames  v.  New  York  Union  Ins. 
Co.,  14  N.  Y.  253;  New  York  v.  Hamilton  F. 
Ins.  Co.,  39  N.  Y.  45,  100  Am.  Dec.  400;  De 
Grove  v.  Metropolitan  Ins.  Co..  61  N.  Y.  504; 
Hay  v.  Star  F.  Ins.  Co.,  77  N.  Y.  235,  33  Am. 
Rep.  607;  Steen  v.  Niagara  F.  Ins.  Co.,  89  N. 
Y.  315,  42  Am.  Rep.  297;  Cooper  v.  U.  S.  Mu- 
tual Ben.  Assoc.,  132  N.  Y.  334,  2S  Am.  St. 
Rep.  581,  affirming  same  case,  57  Hun  (N.  Y.) 
407;  Bloodgood  v.  Massachusetts  Ben.  L. 
Assoc.,  19  Misc.  Rep.  (N.  Y.  Supreme  Ct.1  460. 
But  in  King  v.  Watertown  F.  Ins.  Co.,  47  Hun 
(N.  Y.)  1,  it  was  held  that  a  limitation  of 
"  twelve  months  next  after  the  fire  shall  have 


388 


Volume  XIII. 


Kecovery  After  Failure 


FIRE  INSURANCE. 


of  Adjustment. 


whether  it  can  even  yet  be  regarded  as  a  rule  established  by  the  weight  of 

aUt^TZ'clnd  Stage  —  "After  the  Fire."  -  The  destructive  interpretation  thus 
placed  by  a  portion  of  the  courts  upon  the  prevailing  language  of  the  limita- 


occurred  "  begins  to  run  from  the  date  of  the 
fire  and  not  from  the  expiration  of  the  time 
given  to  the  insured  for  payment 
6  Utah.  —  YLong  Sling  v.  Royal  Ins.  Co.,  8 

^^West^Virginia.  —  Murdock  v.  Franklin  Ins. 
Co  33  W  Va.  407;  Barber  v.  Fire,  etc.,  Ins. 
Qol  16  W.  Va.  659,  37  Am.  Rep.  800. 

Wisconsin.  —  Killips  v.  Putnam  F.  Ins.  Co., 
28  Wis.  472,  9  Am.  Rep.  506. 

In  the  English  case  of  Browning  v.  Provin- 
cial  Ins.  Co.,  L.  R.  5  P.  C.  263,  a  ship  whose 
cargo  was  partly  insured  in  the  policy  sued 
on  was  last  seen  afloat  November  22,  1867.  and 
nothing  more  was  heard  of  her  until  May, 
1868  when  she  was  found  ashore  on  the  island 
of  Anticosta,  all  hands  having  been  lost.  The 
policy  required  suit  to  be  brought "  within  the 
term  of  twelve  months  next  after  any  loss  or 
damage  shall  occur,"  and  the  Privy  Council, 
on  appeal  from  the  Queen's  Bench  of  Lower 
Canada,  held  that  this  period  should  be 
counted  from  the  time  when  the  wrecked  ves- 
sel was  discovered,  and  not  from  the  date  of  a 
violent  storm  in  which  it  seemed  probable  that 
the  wreck  had  taken  place. 

1  Weight  of  Authority  Doubtful.  —  In  Holla- 
day  v.  Phenix  Ins.  Co.,  7  U.  S.  App.  351,  the 
court  declared  that  this  doctrine  "  is  correct  in 
principle  and  is  supported  by  the  great  weight 
of  the  authorities."  So  in  Hong  Sling  v. 
Royal  Ins.  Co.,  8  Utah  135,  the  declaration  is 
made  that  "  these  views  are  supported  by  the 
overwhelming  weight  of  authority."  And  in 
Bradley  v.  Phoenix  Ins.  Co.,  28  Mo.  App.  16, 
a  case  which  holds  to  the  contrary  doctrine,  it 
is  admitted  that  this  rule  "  is  supported  by 
the  weight  of  authority." 

On  the  other  hand,  in  McElroy  v.  Continen- 
tal Ins.  Co.,  48  Kan.  200,  the  court  said  that 
"  the  weight  of  the  well-considered  cases  is 
against  such  a  construction." 

In   McFarland   v.  Railway  Officials,  etc., 
Acc.  Assoc.,  5  Wyoming  126,  the  authori- 
ties are  thus  discussed:    "As  already  stated, 
the  great  preponderance  in  numbers  of  de- 
cisions is  against  this  view.    But  the  courts 
taking  this  view  are  courts  of  eminence,  and 
they  are  entitled  to  respect;  and  if  their  posi- 
tion is  sustained  by  convincing  reasons,  mere 
numbers  should   not   be  allowed  to  prevail 
against  them.    Their  number  is  sufficient  to 
make  a   very   respectable   array.     But  the 
weight  of   these   decisions   as   authority  is 
greatly  reduced  by  the  fact  that  they  do  not 
agree  as  to  the  basis  or  reason  upon  which 
they  rest.    All  of  the  courts  which  we  have 
mentioned  cite  New  York  cases  as  sustaining 
them;  so  it  is  somewhat  important  to  deter- 
mine just  how  far  the  New  York  cases  do  sus- 
tain them.   Hay  v.  Star  F.  Ins.  Co.,  77  N.  Y.  235, 
was  a  suit  upon  a  policy  of  fire  insurance  re- 
quiring proofs  of  loss  to  be  furnished  as  soon 
as  possible  after  the  fire,  providing  that  the 
loss  should  be  paid  within  sixty  days  after 
proof,  and  limiting  the  time  for  commencing 
action  to   twelve   months.    The   court  (one 


judge  dissenting)  says:    '  The  loss  should  be 
deemed  to  occur  when  the  company  pays  it  or 
may  be  lawfully  called  upon  to  pay  it.  The 
loss   then,   and    not    until   then,  practically 
occurs   to  it.    These   words   may   in  some 
clauses  refer  to  the  destruction  of  the  prop- 
erly but  it'does  not  necessarily  follow  that 
they  do  in  this.'    It  is  to  be  remarked  that  of 
the  states  we  have  mentioned  as  citing  New 
York  cases  as  authority  for  their  decisions, 
none  but  Arkansas  adopts  this  reason  for  a 
decision.    The  West  Virginia  court  makes  a 
similar  decision  under  a  similar  policy,  but 
characterizes  its  decision  expressly  as  '  depart- 
ing from  the  letter  of  the  policy.'    If  the  word 
'  loss  '  in  the  limitation  clause  meant  the  loss 
to  the  company  by  its  incurring  a  liability  to 
suit  so  many  days  after  proofs  of  loss,  then 
the  decisions  followed  strictly  the  letter  of  the 
contract.    The  Iowa  Supreme  Court  says  that 
under  a  literal  construction  of  such  provisions, 
the  right  of  action  might  be  barred  before  it 
accrued.    This,  of  course,  is  inconsistent  with 
the  idea  that  the  loss  is  the  accruing  of  the 
right  of  action,  as  the  New  York  and  Arkansas 
courts  hold.    The  Nebraska  courts  make  the 
distinction  expressly  between  '  the  date  of  the 
loss  '  and  '  the  time  the  suit  could  have  been 
brought,'  but  hold  that  the  latter  is  meant 
when  the  former  is  expressed.    The  case  of 
Hong  Sling  v.  Royal  Ins.  Co.,  8  Utah  135,  was 
an  action  on  a  policy  limiting  the  time  for 
bringing  suit  to  twelve  months  from  the  date 
of  the  fire,  and  it  cites  a  number  of  New  York 
cases  as  holding  to  this  latitudinarian  con- 
struction, but  the  New  York  courts  never  held 
so     When   a   policy  of  fire  insurance  says 
•  next  after  the  fire,'  the  New  York  courts  hold 
that  it  means  next  after  the  fire.    The  New 
York  cases  which  favor  plaintiff's  position  turn 
upon  the  meaning  of  the  word  '  loss.'  See 
King  v.  Watertown  F.  Ins.  Co.,  47  Hun  (N. 
Y.)  1.    But  it  must  be  allowed  that  when  a 
policy  requires  proof  of  loss  by  fire  to  be  made 
immediately  or  within  a  certain  time  after  the 
fire  which  caused  the  loss,  and  payment  of 
such  loss  to  be  made  within  a  certain  time 
after  the  submission  of  the  proofs  of  the  same, 
and  that  any  suit  is  barred  unless  brought 
within  a  certain  longer  time  after  the  loss  oc- 
curs or  accrues,  the  New  York  and  Arkansas 
courts  hold  that  the  word  '  loss  '  in  each  place 
where  it  occurs,  except  the  last,  means  the 
loss  to  the  insured  by  fire,  which  he  was  in- 
sured against,  but  in  the  last  place  it  means 
the  loss  to  the  insurer  by  the  accruing  of  a 
right  of  action.    So  far  as  we  are  at  present 
advised,  no  courts  except  those  of  New  York 
and  Arkansas  have  taken  this  view     A  large 
proportion  of  the  courts  of  the  states  have  held 
differently.    Some,  as  the  courts  of  West  Vir- 
ginia and  Iowa,  have  confessedly  departed 
from  the  letter  or  a  literal  construction  of  the 
contract  in  order  to  make  the  insurers  liable. 

In  Traveler's  Ins.  Co.  v.  California,  etc.. 
Ins    Co.,  1  N.  Dak.  154,  another  opposing 
authority,  the  court  said:  "  It  is  undoubtedly 
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tion  clause  led  the  insurers  to  devise  a  new  phraseology  in  the  direction  of 
greater  exphcitness.  Most  fire  policies  now  provide  that  the  action  must  be 
brought  within  a  given  time  ' '  after  the  fire. ' '  1  This  wording,  specific  though 
it  be  has  by  no  means  terminated  the  conflict  of  judicial  construction  regard- 
ing this  clause.  While  as  yet  a  majority  of  the  courts  which  have  passed  on 
the  question  give  to  the  phrase  its  literal  meaning  and  refuse  to  entertain 
actions  which  are  not  brought  within  the  required  period  after  the  occurrence 
of  the  event  insured  against,2  authority  is  not  wanting  for  the  position  that 
the  present  forrn  of  the  clause  is  not  different  in  legal  effect  from  what  it  was 
when  the  terms  loss  ' '  or ' '  damage  ' '  were  used.^  Upon  this  theory  a  respect- 
able and  apparently  increasing  number  of  courts  hold  that  notwithstanding 
the  introduction  of  the  words  "  after  the  fire,"  etc.,  the  insured  still  has  the 
expires  *   ^  ^  indemnity  becomes  payable  before  his  right  of  action 

(3)  In  Mutual  Benefit  Certificates.  —  Where  there  is  no  limitation  in  the 
contract  the  statute  of  limitations  begins  to  run  on  a  benefit  certificate  as 
soon  as  the  insurer  notifies  a  claimant  that  his  claim  is  rejected  5 

c.  Waiver  of  the  Limitation  — (i)  Generally—  Acts  of  insurer  inducing 
Delay  m  Bringing  Suit.  —  The  insurer  cannot  take  advantage  of  the  provisions  of 
the  policy  limiting  the  time  within  which  suit  is  to  be  brought  where  the 
delay  in  bringing  suit  has  been  induced  by  the  insurer  by  promises  to  pay 
settle,  or  adjust  the  loss,  or  by  holding  out  hopes  of  amicable  adjustment,  or 
by  retaining  proofs  of  loss  without  action  and  without  notice  that  a  defense  is 
claimed.  C5uch  promises  or  acts  are  said  to  constitute  a  waiver  of  the  provi- 
sions in  question,  but  more  strictly  they  operate  to  estop  the  insurer  from 
setting  up  the  delay  in  bringing  suit  as  a  defense,  or  from  taking  advantage  of 
the  limitation  stipulated  in  the  policy.6    The  insurer  may  also  waive  the 


true  that  a  majority  of  the  adjudications  so 
interpret  these  limitations  as  to  allow  the  full 
time  to  sue  after  the  right  of  action  has  ac- 
crued, although  more  than  the  limited  time 
has  elapsed  since  the  loss  occurred." 

1.  See  infra,  the  next  note  and  the  next  but 
two. 

2.  After  the  Fire,  etc.  —  Literal  Construction  — 

United  States.  —  Thompson  v.  Phcenix  Ins. 
Co.,  25  Fed.  Rep.  296. 

Georgia.  —  Graham  v.  Niagara  F.  Ins.  Co., 
(Ga.  1899)  32  S.  E.  Rep.  579. 

Illinois.  —  Allemania  Ins.  Co.  v.  Little,  20 
111.  App.  431. 

Kansas.  —  McElroy  v.  Continental  Ins.  Co., 
48  Kan.  202. 

Oregon.  —  Egan  v.  Oakland  Ins.  Co.,  29  Ore- 
gon 403. 

Pennsylvania.  —  Hocking  v.  Howard  Ins. 
Co.,  130  Pa.  St.  170;  Schroeder  v.  Keystone 
Ins.  Co.,  2  Phila.  (Pa.)  286,  14  Leg.  Int.  (Pa.) 
164. 

Washington.  —  State  Ins.  Co.  v.  Meesman,  2 
Wash.  459. 

Wisconsin.  —  Hart  v.  Citizens'  Ins.  Co  86 
Wis.  77,  39  Am.  St.  Rep.  S77. 

Wyoming.  —  McFarland  v.  Railway  Officials, 
etc.,  Acc.  Assoc.,  5  Wyoming  126.  This  case 
is  valuable  as  containing  a  full  review  of  the 
authorities  and  a  discussion  of  the  various 
lines  of  reasoning  pursued  by  the  courts  on 
this  subject. 

3.  Contra.  —  Holladay  v.  Phenix  Ins.  Co.,  7 
U.  S.  App.  ^.overruling  Steel  v.  Phenix  Ins. 
Co.,  47  Fed.  Rep.  863. 

4.  After  the  Fire  — Liberal  Construction  — 
United  States.  —  Holladay  v.  Phenix  Ins.  Co., 
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7  U.  S.  App.  350;  Steel  v.  Phenix  Ins.  Co.,  51 
Fed.  Rep.  715. 

California.  —  Case  v.  Sun  Ins.  Co.,  83  Cal. 
473- 

Iowa.  —  McConnell  v.  Iowa  Mut.  Aid  Assoc., 
79  Iowa  757;  Read  v.  State  Ins.  Co.,  103  Iowa 
307. 

Nebraska.  —  German  Ins.  Co.  v.  Davis,  40 
Neb.  700;  Kettenbach  v.  Omaha  L.  Assoc.,  49 
Neb.  842;  Fireman's  Fund  Ins.  Co.  v.  Buck- 
staff,  38  Neb.  150.  41  Am.  St.  Rep.  727. 

New  York.  —  Bloodgood  v.  Massachusetts 
Ben.  L.  Assoc.,  19  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  460.  Compare  Cooper  v.  U.  S.  Mutual 
Ben.  Assoc.,  132  N.  Y.  334,  28  Am.  St.  Rep. 
581,  affirming-  57  Hun  (N.  Y.)  407. 

South  Carolina.  —  Sample  v.  London,  etc., 
F.  Ins.  Co.,  46  S.  Car.  491. 

Utah.  —  Hong  Sling  v.  Royal  Ins.  Co.,  8 
Utah  135. 

5.  Mutual-benefit  Certificates. —  Railway  Pass., 
etc.,  Conductors'  Mut.  Aid,  etc.,  Assoc.  v. 
Loomis.  142  111.  560. 

6.  Estoppel  of  Insurer  —  United  States.  —  Aikin 
v.  Liverpool,  etc.,  Ins.  Co.,  (Ark.)  6  Ins.  L.  J. 
341;  Thompson  v.  Phenix  Ins.  Co.,  136  U.  S. 
287;  Eames  v.  Home  Ins.  Co.,  94  U.  S.  630; 
New  Jersey  Mut.  L.  Ins.  Co.  v.  Baker,  94  U.' 
S.  610;  Union  Mut.  L.  Ins.  Co.  v.  Wilkinson, 
13  Wall.  (U.  S.)  222;  Ide  v.  Phcenix  Ins.  Co., 
2  Biss.  (U.  S.)  333;  Curtis  v.  Home  Ins.  Co.,  I 
Biss.  (U.  S.)  485;  Rogers  v.  yEtna  Ins.  Co.,  76 
Fed.  Rep.  569. 

Arkansas.  —  D  welling-  House  Ins.  Co.  v. 
Brodie,  52  Ark.  11. 

Illinois.  —  Firemen's  Fund  Ins.  Co.  v.  West- 
ern Refrigerating  Co.,  162  111.  322;  Allemania 
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Umii-aHon  bv  not  reiving  upon  it  after  the  time  limit  has  expired.1 
^QuXclnotl^  in  order  to  constitute  a  waiver -the  mtent  ™^ 
he  clear  a  and  the  acts  of  the  insurer  must  be  such  as  to  estop  it  from  taking 
^vanta-e  of  the  delay  by  way  of  defense Where  an  insurer  refused  to  pay 
floss  fo the  reason  U  suits  had  been  begun  by  other  parties,  and  stated 
thlt  it  would  do  nothing  with  the  loss  while  such  suits  were  pending,  or 
adiusted the  amount,  of  the  loss  without  admitting  liability  therefor  or  prom- 
&  to  pay  «  it  was  held  that  there  was  no  waiver  of  the  limitation  So 
mere  negations  not  amounting  to  an  inducement  not  to  sue  have  been 
5  no  waiver.«    Where  under  the  terms  of  a  policy  issued  to  a  mortgagor 
S  loss  was  payable  to  the  mortgagee,  payment   by  the  insurer  to  the 
mortgagee  of  his  loss  does  not  waive  provisions  of  the  policy  requiring  the 
msurfd  Se  mortgagor)  to  sue  within  a  specified  time.'    It  has  been  said 
aho  that   f  a^easonable  time  remains  out  of  the  period  agreed  on  after  the 
fnsurer  has  ceased  to  hold  out  inducements  such  as  to  prevent  or  delay  the 
hr  nSL  o  a  suit  the  condition  or  limitation  is  not  waived."    The  limitation 
claul fs    o  wated  merely  by  a  refusal  to  pay  the  loss nor  by  accepting 
cost    in  a  former  action,  nor  by  stipulating  therein  to  extend  the  time  for  the 


F  Ins  Co.  v.  Peck,  133  HI.  220'.  Home  In.s., 
etc  Co.  v.  Myor,  93  HI.  271;  Illinois  Live 
Stock  Ins.  Co.  v.  Baker.  153  HI.  240;  Derrick 
v  Lamar  Ins.  Co.,  74  HI.  404;  Andes  Ins  Co. 
v  Fish  71  111.  620;  German  Ins.  Co.  v.  John- 
son, 52'  HI.  App.  585;  Peoria  M.  &  F.  Ins  Co. 
v  Whitehill.  25  HI.  466;  Illinois  Live  Stock 
Ins  Co.  v.  Baker,  49  HI.  App.  92;  Mutual 
Ben  L.  Assoc.  v.  Coats,  48  111.  App.  185; 
Phoenix  Ins.  Co.  v.  Stewart,  53  Hi.  App.  273; 
German  F.  Ins.  Co.  v.  Carrow,  21  111.  App.  631. 

Indiana.  —  Grant  v.  Lexington  F.,  etc.,  Ins. 
Co.,  5  Ind.  23,  61  Am.  Dec.  74. 

Iowa.  —  Bish  v.  Hawkeye  Ins.  Co.,  69  Iowa 
184-  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa 
174'  14  Am.  Rep.  494-  Compare  Eggleston  v. 
Council  Bluffs  Ins.  Co.,  65  Iowa  308. 

Louisiana.  —  Blanks  v.  Hibernia  Ins.  Co.,  36 

La.  Ann.  599-  ,.  T  n 

Maryland.  —  Metropolitan    L.    Ins.    Co.  v. 

Dempsey,  72  Md.  288.  . 

Massachusetts.  —  Little  v.  Phcemx  Ins.  Co., 
123  Mass.  380,  25  Am.  Rep.  96. 

Michigan.  —  Voorheis  v.  People  s  Mut.  Hen. 
Soc,  91  Mich.  469;  Peoria  M.  &  F.  Ins.  Co.  v. 
Hall,  12  Mich.  202;  Westchester  F.  Ins.  Co.  v. 
Dodge,  44  Mich.  420. 

Minnesota.  —  Hand  v.  National  Live-Stock 
Ins.  Co.,  57  Minn.  519.  t 

Nebraska.  —  Phenix  Ins.  Co.  v.  Rad  bila 
Hora  Lodge,  41  Neb.  21;  Home  F.  Ins.  Co.  v. 
Fallon,  45  Neb.  554- 

New  Jersey.  —  Martin  v.  State  Ins.  Co.,  44 
N.  J.  L.  485,  43  Am.  Rep.  397- 

New  York.  —  Robinson  v.  Metropolitan  L. 
Ins  Co.,  1  N.  Y.  App.  Div.  269;  Barnum  v. 
Merchants'  F.  Ins.  Co.,  97  N.  Y.  188;  Ames 
v.  New  York  Union  Ins.  Co.,  14  N.  Y.  260; 
Dougherty  v.  Metropolitan  L.  Ins.  Co.,  3  N. 
Y.  App.  Div.  313;  Austen  v.  Niagara  F.  Ins. 
Co  16  N.  Y.  App.  Div.  86;  Magner  v.  Mutual 
L.  Assoc.,  17  N.  Y.  App.  Div.  13;  Meagher  v. 
Life  Union,  65  Hun  (N.  Y.)  354. 

Ohio.  —  United  Firemen's  Ins.  Co.  v.  Kukral, 
7  Ohio  Cir.  Ct.  Rep.  356,  4  Ohio  Cir.  Dec.  633. 

Pennsylvania.  —  Bonnert  v.  Pennsylvania 
Ins.  Co.,  129  Pa.  St.  558,  15  Am.  St.  Rep.  7391 
Harold  v.  People's  Mut.  Acc.  Ins.  Assoc.,  12 
Pa.  Co.  Ct.  Rep.  454,  2  Pa.  Dist.  Rep.  503 


Texas.  —  Horst  v.  London  F.  Ins.  Co.  73 
Tex  67-  Hartford  F.  Ins.  Co.  v.  Josey,  6  Tex 
Civ.  App.  290;  St.  Paul  F.  &  M.  Ins  Co.  v. 
McGregor,  63  Tex.  399;  Burlington  Ins.  Co. 
v.  Toby,  10  Tex.  Civ.  App.  425- 

Washington.  —  David  v.  Oakland  Home  Ins. 
Co.,  11  Wash.  181. 

Wisconsin.  —  Killips  v.  Putnam  F.  Ins.  Co., 
28  Wis.  472,  9  Am.  Rep.  506;  Black  v.  Winne- 
shiek Ins.  Co.,  31  Wis.  74- 

Canada. —  See  Cousineau  v.  London  f .  Ins. 

Co.,  15  Ont.  Rep.  329- 

1.  Acquiescence.  —  Coursin  v.  Pennsylvania 

Ins  Co.,  46  Pa.  St.  323;  Moore  v.  Phoenix  K 
Ins  Co.,  64  N.  H.  140,  10  Am.  St.  Rep.  384. 
Or  it  may  be  waived  orally,  Hutchinson  v. 
Liverpool,  etc.,  Ins.  Co.,  153  Mass.  143;  or  by 
an  express  written  extension  of  the  time, 
Virginia  F.  &  M.  Ins.  Co.  v.  Aiken,  82  Va. 

422  Intent  Must  Be  Clear.  —  Schroeder  v.  Key- 
stone Ins.  Co.,  2  Phila.  (Pa.)  286,  14  Leg.  Int. 
(Pa.)  164;  National  Ins.  Co.  v.  Brown,  128  fa. 

St3.3Gooden  v.  Amoskeag  F.  Ins.  Co.,  20  N. 

H4.7Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y.  136,  86 
Am.  Dec.  362.  „    ,  „  T  r„ 

5.  Willoughby  v.  St.  Paul  German  Ins.  Co., 

68  Minn.  373-  „r  .  „ 

6  Mere  Negotiations  Not  a  Waiver.  —  Mctar- 

lan'd  v.   Peabody    Ins.  Co.,  6  W.  Va.  425; 

Allemania  Ins.  Co.  v.  Little,  20  111.  App.  431; 

Phoenix  Ins.  Co.  v.  Lebcher,  20  111.  App.  450; 

Metropolitan  Acc.  Assoc.  v.  Clifton.  63  111. 

App.  152;   National  Ins.  Co.  v.  Brown,  128 

Pa.  St.  386.  _  „ 

7.  King  v.  Watertown  F.  Ins.  Co.,  47  ^un 

(N8.YSteel  v.  Phenix  Ins.  Co.,  47  Fed.^ Rep. 
86^     But  this  is  probably  overruled  by  Holla 
day  v   Phenix  Ins.  Co.,  7  U.  S.  App.  325,  m 
which  case  the  judgment  in  the  former  case 
is   reversed,    though    principally    on  other 

grounds.  .  T 

9  Coryeon  v.  Providence-Washington  Ins. 
Co.*  79  Mich.  196;  Garretson  v.  Hawkeye  Ins. 
Co    6^  Iowa  468.    Compare  Lampkin  v.  West- 
ern'Assur.  Co.,  13  U.  C.  Q.  B.  237. 
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plaintiff  to  make  his  case  or  exceptions,  nor  by  insisting  that  the  suit  shall  be 
brought  in  equity  and  not  at  law.1  be 

Acts  of  Agents  as  waiver. -There  is  some  authority  for  the  proposition  that 
a  local  or  adjusting  agent  cannot  waive  the  limitation  clause  witLut  express 
authority  from  the  managing  officers,*  and  that  where  the  policy  requ  re 
waiver  of  its  conditions  to  be  indorsed  thereon,  verbal  statements  by  the 
insurer  s  representative  will  not  constitute  an  estoppel.3  Y 

Pennsylvania  —  Time  of  Waiver  —  Failure  to  Plead  Clause.  —  It  is  held  in  Pennsvl 
vania  that  the  acts  or  declarations  which  constitute  a  waiver  must  occur  Eefore 
the  period  o   limitation  has  expired,'*  and  that  the  failure  of  the  "surer  to 
plead  the  limitation  clause  will  not  constitute  an  estoppel  * 

loss  Occurring  After  Death  of  Insured  -  Absence  of  Party  to  Be   Served.  -  Failure  to 
bring  the  action  within  the  required  period  is  not  excused  by  the  fact  that  the 
loss  occurred  after  the  death  of  the  insured,*  nor  by  the  fact  that  the  suoerin 
tenden   of  insurance,  upon  whom  service  vvas  sought  to  b made  wa  absent" 
from  his  office,  his  deputy  being  present  at  the  time  » 

d.  Other  Conditions  Operating  as  an  Excuse -(i)  Infancy  -  The 
imitation  in  the  contract  being  unconditional,  and  making^  exceptions  in 
a°n,    a  nfantfbenefic»a"es   they  are  bound  by  the  limitation,  and Their 
infancy  does  not  suspend  or  obviate  it  8 

,J2l  TZ°lVenCy  °fInsurer-  -  Where  the  insurer  becomes  insolvent  after  loss 
and  makes  an  assignment,  or  a  receiver  is  appointed,  the  limitation  in  the 
policy  does  not  apply  and  the  insured  need  only  present  his  claim  to  he 
assignee  or  receiver  within  the  time  limited  for  claims  generally  • 

(3)  W^r.— Where  the  breaking  out  of  war  during  the  period  limited  in 
the  policy  prevented  suit,  it  was  held  that  the  limitation  was  at  an 7n6  and 
that  the  interval  between  the  loss  and  the  breaking  out  of  the  war  could  not 

L%odb:?thVsuy:-0dallOWCd  tOClapSe  bGf0re  SUit  after  ^cZtTso 
Rectorship.  -  It  has  been  held  that  the  limitation  clause  in  a  benefit 
certificate  ceases  to  run  on  the  appointment  of  a  receiver  for  the  benefit  soci 
ety  »    On  the  other  hand,  in  New  York  the  failure  to  sue  the  receiver  of  an 

no™  theTdoynTathin        ^  hy  the  poli^  Was  declared  to  b" 

(5)  Attachment  and  Garnishment .  —  A  proceeding  in  attachment  by  the 
creditors  of  the  insured  against  the  company  will  not  excuse  a  failure  to  sue 
within  the  time  required  by  the  limitation  clause."    But  in  Texas  a  provision^ 

Y1;6tr3h4 "m  RHe;™d  F'  InS'         78  N>     SUCh  lTUlT  °rinUm  be-ficiaries  in  Jami- 

a  it  a        ■  "^H-  55°-         „  son  v.  State  Ins.  Co  ,  8q  Iowa  220 

J.  Underwnters  Agency,.  Sutherlin,  55  Ga.        9.  In  re  St.  Paul  German  lns  Co.  58  Minn 

3!  Universal  Mut.  F.  Ins  Co   v  Weiss  106      ^lo  P5'  73  IIL  3°3- 

Pa.  5,  20.  Waynesboro  Mrt!FS,In0s6     (U  °S.)  ^k^T^  Co^Und3  ^ 

Co.  v.  Conover,  08  Pa.  St.  184  42  Am    Ren      \o\TJ;,l  it  rno?nlx  lnsA-  <~o.  v.  Underwood, 

6,8.  A„d  g.  u%lin      ^,™-,Rc?;  -  .'Jr.- l4\\o  t££  TSS  Er 

13   U.  C.  g.  B.  237,  where  doubt  was  ex-     Co..  6  Blatchf.  (U  S  )  44?  X 
pressed  of  an  agent  s  power  to  waive  by  parol         11.  Appointment  of  Receiver  -"  ThP  t 
statements  the  prov1S10nS  of  a  policy  under     the  decree  that  th'e  assSSn  be  dSolv^anl 

5.  NatUal  In,eC-o31?:  Brown.  I28  Pa.  St.  S^te^  SEfcSSR 
^6.  Matthew,  ,  American  Cent.  Ins.  Co..  9     ^^3^^  ^  ^ 

Ro^i  Ins.  Co.,  8,  Hun  (N.  Y.)  *         '  ^  &  C  »  T.)  « 

"I  SuggS  Travelers  Ins.  Co..  7,  Tex.  579.  stone  ^..^'^pT^^U/ff 
But  some  query  is  made  as  to  the  effect  of     (Pa.)  164.  J      '   4     g-  U 
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in  the  policy  that  in  case  of  garnishment  on  any  debt  of  the  insured,  an  action 
by  him  on  the  policy  shall  be  stayed  is  inapplicable  where  the  insured  prop- 
erty is  a  homestead.1 

(6)  Injunction. — An  injunction  restraining  the  beneficiary  under  a  policy 
from  receiving  payment  or  bringing  suit,  which  prevents  a  suit  during  the 
period  limited  in  the  policy,  does  away  with  the  limitation,  and  the  suit  may 
be  brought  after  the  termination  of  the  injunction,  during  the  time  allowed 
by  the  statute  of  limitations.2  But  an  injunction  restraining  the  insured  from 
"  receiving  "  the  amount  of  the  loss  does  not  prevent  suit,  and  hence  does 
not  do  away  with  the  limitation.3 

e.  Scope  of  Provisions  as  to  Limitation.  —  Provisions  in  a  policy 
limiting  the  time  within  which  suit  may  be  brought  thereupon  or  to  recover  a 
loss  thereunder  apply  only  to  suits  on  the  policy.  Suits  or  proceedings  in  aid 
of  recovery  on  the  policy  or  for  the  purpose  of  establishing  or  reforming  the 
contract  are  not  within  their  scope.  Thus  suits  in  equity  to  reform  a  policy 
in  aid  of  a  pending  action  at  law,  brought  within  the  prescribed  period,4  to 
correct  an  error  in  announcing  and  entering  a  verdict  in  an  action  upon  several 
policies,  whereby  one  policy  was  accidentally  omitted,5  or  for.  specific  perform- 
ance of  an  oral  contract  of  insurance,6  or  to  recover  back  premiums  paid  on  a 
void  policy,7,  are  not  within  the  scope  of  provisions  of  the  contract  as  to  lim- 
itation of  actions  thereon. 

But  Where  No  Suit  Is  Pending  in  Aid  of  Which  Eeformation  Is  Brought,  or  where  the 
policy  as  it  stands  does  not  require  reformation  in  order  to  permit  suit  to  be 
brought  upon  it,  a  suit  for  reformation  and  to  recover  the  loss  is  not  main- 
tainable after  the  expiration  of  the  time  limited  in  the  policy.8  The  right  to 
intervene  is  not  affected  by  the  limitation  clause.9 

/.  When  Action  Is  Commenced  —  (i)  In  General. — A  contract  of 
parties  to  an  insurance  policy  relieving  them  from  the  general  statutory  lim- 
itations relieves  also  from  the  exceptions  to  such  limitations. 10  Hence  an 
action  brought  after  the  expiration  of  the  time  limited  in  the  policy  cannot 
be  maintained,  although  the  statutes  provide  that  if  a  plaintiff  suffer  nonsuit, 
or  fail  in  an  action,  or  be  restrained  by  injunction,  a  new  action  begun  within 
a  specified  period  shall  be  a  continuance  of  the  former  action,  and  the  new 
action  is  brought  within  the  statutory  time  after  failure  of  a  former  action  or 
cessation  of  an  injunction,  such  statutory  provisions  being  inapplicable  to  the 
contract  of  the  parties.11 

1.  Traders  Ins.  Co.  v.  Chase,  u  Tex.  Civ.  But  it  is  held  that  equity  will  not  reform  a 
App.13.  policy  if  an  action  at  law  is  already  barred. 

Under  the  Texas  Constitution  a  homestead  Thompson  v.  Phcenix  Ins.  Co.,  25  Fed.  Rep. 

is  exempt,  and  the  court  held  that  since  by  296. 

virtue  of  the  decision  in  Cameron  v.  Fay,  55  5.  To  Correct  Error  in  Entering  Verdict.  — 

Tex.  58,  the  proceeds  of  the  policy  would  not  Hamburg-Bremen  F.  Ins.  Co.  tj  Pelzer  Mfg. 

be  subject  to  garnishment,  proceedings  for  Co.,  42  U.  S.  App.  123,  76  Fed.  Rep.  479, 

that  purpose  would  be  ineffectual,  and  that  affirming  71  Fed.  Rep.  826. 

therefore  the  clause  of  the  policy  could  not  6.  Specific  Performance  of  Oral  Contract. —  Hay 

apply.  v.  Star  F.  Ins.  Co.,  77  N.  Y.  235,  33  Am.  Rep. 

2.  Suit  Prevented  by  Injunction.  —  Earnshaw  607;  Clarkson  v.  Western  Assur.  Co.,  92  Hun 
v.  Sun  Mut.  Aid  Soc,  68  Md.  465,  6  Am.  St.  (N.  Y.)  527;  Penley  v.  Beacon  Assur.  Co.,  7 
Rep.  460;    North  British,  etc.,  Ins.  Co.  v.  Grant's  Ch.  (U.  C.)  130. 

Lathrop,  25  U.  S.  App.  443.  7.  Eecovery  Back  of  Premiums.  —  Waller  v. 

3.  Wilkinson  ;■.  Worcester  First  Nat.  F.  Ins.  Northern  Assur.  Co.,  64  Iowa  101. 

Co.,  72  N.  Y.  499.  8.  Arthur  v.  Homestead  F.  Ins.  Co.,  78  N. 

4.  Suits  for    Eeformation. —  Rosenbaum    v.  Y.  462,  34  Am.  Rep.  550. 

Council  Bluffs  Ins.  Co.,  37  Fed.  Rep.  724;  9.  Stevens  v.  Citizens'  Ins.  Co.,  69  Iowa  658. 

Woodbury  Sav.  Bank,  etc.,  Assoc.  v.  Charter  10.  Exceptions  of  Statute  of  Limitations  Held 

Oak  F.  &  M.  Ins.  Co.,  31  Conn.  517.  Inapplicable.  —  Wilhelmi  v.  Des  Moines  Ins. 

A  suit  to  reform  a  policy  so  as  to  conform  Co.,  103  Iowa  532. 

to  the  agreement  of  the  parties  is  not  a  suit  on  11.  Riddlesbarger  v.  Hartford   Ins.  Co.,  7 

the  policy  within  the  meaning  of  a  limitation  Wall.  (U.  S.)  386;  O'Laughlin  v.  Union  Cent, 

clause.    Hay  v.  Star  F.  Ins.  Co.,  77  N.  Y.  235,  L.  Ins.  Co.,  3  McCrary  (U.  S.)  543,  11  Fed. 

33  Am.  Rep.  607.  Rep.  280;  Harrison  v.  Hartford  F.  Ins.  Co.,  67 
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Failure  to  Serve  Process.  —  But  since  the  plaintiff  has  the  whole  of  the  pre- 
scribed time  in  which  to  institute  his  action,  the  limitation  being  a  matter  of 
contract  and  hence  more  flexible  and  more  easily  defeated  by  acts  of  the 
defendant  than  a  statutory  limitation,  his  action  will  not  be  defeated  if  insti- 
tuted within  that  time,  because  the  defendant  may  not  be  served  with  process 
during  the  time  limited.  In  such  cases  alias  or  phiries  writs  are  but  a  con- 
tinuance of  a  suit  already  begun,  within  the  meaning  of  the  policy.1 

Defective  Process  or  Pleadings.  —  Where  the  process  2  or  pleadings  3  are  defect- 
ive, amendments  may  be  permitted  which  will  supply  the  defect  and  save  the 
rights  of  the  insured  from  the  bar  of  the  limitation. 

Acknowledgment  Held  Not  to  Revive  Policy.  —  It  was  held  in  an  early  Vermont  case 
that  where  the  limitation  had  once  run,  the  policy  could  not  be  revived  by  a 
subsequent  acknowledgment  on  the  part  of  the  insurer.4 

A  Garnishment  Proceeding  within  the  time  required  by  the  limitation  clause  is  a 
sufficient  compliance  therewith.5  So  where  a  creditor  of  the  insured  insti- 
tuted foreign  attachment  within  the  required  period,  a  scire  facias  proceeding 
begun  after  the  limitation  had  expired  was  held  to  be  sustainable.6 

Intervention  by  Payee.  —  And  where  the  insured  begins  his  action  within  the 
prescribed  period,  a  party  to  whom  the  loss  is  payable  may  intervene  after 
the  time  has  expired  and  recover.7 

Several  Insurers  —  Action  Begun  Against  One.  —  Where  a  policy  issued  by  several 
underwriters  provides  that  suit  shall  not  be  brought  against  more  than  one  of 
the  underwriters  at  the  same  time,  nor  more  than  three  years  from  the  occur- 
rence of  the  risk,  it  is  sufficient  that  any  one  of  the  underwriters  is  served 
within  that  time,  and  it  is  no  defense  that  subsequent  actions  against  the 
others  were  commenced  after  the  required  period.8 

Presentation  and  Demand  Do  Not  Save  Rights.  —  The  presentation  of  the  notice  of 
loss  and  a  demand  for  its  payment  within  the  time  limited  are  not  a  compli- 
ance with  the  clause  requiring  the  claim  to  be  "  prosecuted  "  within  that 
time.9 

Fed.  Rep.  298;  Harrison  v.  Hartford  F.  Ins. 
Co.,  102  Iowa  112;  Wilhelmi  v.  Des  Moines 
Ins.  Co.,  103  Iowa  532;  Jacobs  v.  St.  Paul  F. 
&  M.  Ins.  Co..  86  Iowa  145;  McElroy  v.  Con- 
tinental Ins.  Co.,  48  Kan.  205;  Mclntyre  v. 
Michigan  State  Ins.  Co.,  52  Mich.  188;  Arthur 
v.  Homestead  F.  Ins.  Co.,  78  N.  Y.  462,  34  Am. 
Rep.  550;  Wilkinson  v.  Worcester  First  Nat. 
F.  Ins.  Co.,  72  N.  Y.  499  (injunction);  Hock- 
ing v.  Howard  Ins.  Co.,  130  Pa.  St.  170;  Wil- 
son v.  yEtna  Ins.  Co.,  27  Vt.  99;  McFarland 
v.  j£tna  F.  &  M.  Ins.  Co.,6W.  Va.  437.  Com- 
pare also  Keystone  Mut.  Ben.  Assoc.  v.  Nor- 
ris,  115  Pa.  St.  446,  2  ^m.  St.  Rep.  572  (in 
which  case  there  was  no  jurisdiction  in  the 
first  suit,  so  that  the  point  was  not  fully  ruled 
on);  Brown  v.  Roger  Williams  Ins.  Co.,  7  R. 
I.  301;  Home  F.  Ins.  Co.  v.  Murray,  40  Neb. 
597  (holding  that  provisions  of  the  general  stat- 
utes of  limitations  that  an  action  shall  be 
deemed  commenced  from  the  time  of  service 
of  summons  do  not  apply  to  limitations  in  a 
policy);  Suggs  v.  Travelers  Ins.  Co.,  71  Tex. 
579  (infant  beneficiaries  held  bound  by  limita- 
tion). 

Contra.  —  Madison  Ins.  Co.  v.  Fellowes,  I 
Disney  (Ohio)  217:  Fellowes  v.  Madison  Ins. 
Co.,  2  Disney  (Ohio)  128. 

1.  Failure  to  Serve  Process  —  Alias  or  Pluries 
■Writ,  —  Dwelling  House  Ins.  Co.  v.  Osborn,  1 
Kan.  App.  197;  Peoria  M.  &  F.  Ins.  Co.  v. 
Hall,  12  Mich.  202;  Home  F.  Ins.  Co.  v.  Mur- 
ray, 40  Neb.  597;  American  Cent.  Ins.  Co.  v. 
Haws,  (Pa.  1887)  11  Atl.  Rep.  107;  Standard 
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L.,  etc.,  Ins.  Co.  v.  Askew,  n  Tex.  Civ.  App. 
59;  Virginia  F.  &  M.  Ins.  Co.  v.  Vaughan,  88 
Va.  832. 

In  Illinois  the  action  is  deemed  commenced 
within  the  meaning  of  the  limitation  clause  by 
filing  a  precipe  and  having  summons  issued, 
even  though  the  latter  be  not  served.  Schroeder 
v.  Merchants',  etc.,  Ins.  Co.,  104  111.  71. 

2.  Amending  Defective  Process.  —  Burton  v. 
Buckeye  Ins.  Co.,  26  Ohio  St.  467;  New  York 
Ice  Co.  v.  North-Western  Ins.  Co.,  23  N.  Y. 
357,  21  How.  Pr.  (N.  Y.)  296,  10  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  34. 

3.  Defect  of  Parties  Remedied.  —  Thomas  v. 
Fame  Ins.  Co.,  108  111.  91,  10  111.  App.  545; 
Jamison  v.  State  Ins.  Co.,  85  Iowa  229;  Doull 
v.  Western  Assur.  Co.,  18  Nova  Scotia  478, 
reversed  on  another  point  in  12  Can.  Sup.  Ct. 
Rep.  446.  In  these  cases  the  amendment  con- 
sisted in  adding  orsubstituting  parties  plaintiff. 

4.  Williams  v.  Vermont  Mut.  F.  Ins.  Co., 
20  Vt.  222. 

5.  Garnishment  a  Compliance.  —  Ritter  v.  Bos- 
ton Underwriters'  Ins.  Co.,  28  Mo.  App.  140. 

6.  Harris  v.  Phoenix  Ins.  Co.,  35  Conn.  310. 

7.  Stevens  v.  Citizens'  Ins.  Co.,  69  Iowa  658, 
proceeding  on  the  provision  of  the  Iowa  Code 
authorizing  intervention. 

8.  New  Jersey,  etc..  Concentrating  Works  v. 
Ackermann,  6  N.  Y.  App.  Div.  540,  reversing 
and  affirming  in  part  15  Misc.  Rep.  (N.  Y.)6o5. 

9.  What  Constitutes  Prosecution.  —  Merchants' 
Mut.  Ins.  Co.  v.  Lacroix,  35  Tex.  249,  14  Am. 
Rep.  370,  45  Tex.  158. 
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(2)  When  last  Day  Falls  on  Sunday.  —  When  the  last  day  falls  on  Sunday, 
an  action  brought  on  the  following  Monday  is  not  barred.1     ,      .        ..  , 
(x\  Day  on  Which  Loss  Occurs  Excluded.  —  In  computing  the  time  allowed 
for  bringing  suit,  where  it  is  limited  to  a  certain  period  after  the  loss,  the  day 
on  which  the  loss  occurred  is  to  be  excluded.2  _  _  , 

3  Enforcement  of  Judgment  —  a.  EXECUTION.  —  A  provision  in  the  charter 
of  a  mutual  fire-insurance  company  staying  the  issue  of  an  execution  upon 
anv  judgment  against  it  until  three  months  after  the  rendition  thereof  is  valid 
and  enforceable,  and  applies  even  to  a  foreign  judgment  rendered  long  previ- 
ously 3  Under  a  general  judgment  against  a  mutual,  insurance  company  doing 
two  kinds  of  business,  known  as  first-class  and  second-class  business,  levy  may 
be  made  on,  or  the  judgment  enforced  against,  any  property  of  the  company, 
although  there  are  no  second-class  assets  and  the  claim  on  which  the  judg- 
ment was  based  arose  out  of  the  second-class  business.4  Nor  will  execution 
on  a  general  judgment  on  a  benefit  certificate  be  restricted  to  a  particular  fund 
because  of  a  stipulation  to  that  effect  in  the  certificate.5  But  in  New  Hamp- 
shire where  the  members  of  a  mutual  fire-insurance  company  were  divided 
into  several  distinct  classes,  it  was  held  that  a  judgment  in  favor  of  one  mem- 
ber for  which  only  those  of  his  own  class  were  liable  could  be  satisfied  only 
from  the  funds  of  that  class.6  . 

b.  Mandamus  —  Suit  in  Equity.  —  Where  a  judgment  against  a  mutual 
benefit  insurance  company  is  unpaid  and  execution  has  been  returned  unsatis- 
fied mandamus  will  not  lie  to  compel  an  assessment  to  pay  the  judgment, 
but 'the  remedy  is  by  suit  in  equity  to  sequester  the  assets  of  the  company. 

c  Excluding  Insurer  from  Doing  Business  in  the  State.— 
In  Wisconsin  a  statute  was  passed  which  forbade  insurance  companies  from 
continuing  business  after  permitting  a  loss  to  remain  unpaid  more  than  sixty 
days  after  final  judgment  therefor,8  and  in  Kansas  a  perpetual  injunction  is 
authorized  upon  similar  grounds.9  But  while  a  state  may  exclude  foreign 
insurance  companies  from  doing  business,  or  may  impose  terms  consistent 
with  the  federal  constitution  or  laws,10  and  while  the  state  insurance^  officers 
power  to  revoke  a  company's  license  is  to  a  certain  extent  discretionary, 
still  such  legislation  will  not  authorize  the  exclusion  of  an  insurance  company 
from  the  state  for  refusal  to  pay  a  claim  before  judgment,  and  on  the  ground 
that  it  was  illegal  and  fraudulent.12  Neither  will  such  a  statute  authorize 
the  revocation  of  the  company's  license  even  after  judgment  for  the  amount 
of  the  loss,  if  appeal  has  been  taken  therefrom.13 

d.  Garnishment.  —  This  subject  is  fully  discussed  elsewhere. 

1.  Last  Day  a  Sunday.  -  Owen  v.  Howard  Ins.  94  U.  S.  535;  Paul  Virginia,  8  Wall  (U.  S.) 
Co.,  87  Ky.  571.  i°8;   Lafayette  Ins.  Co.  v.  French,  18  How. 

2. ' Computation  of  Time.  —  Dwelling  House      (U.  S.)  404. 

Ins.  Co....  Osborn,  1  Kan.  App.  197.  Texas.-  Mutual  L.  Ins.    Co.  v.  Walden 

3.  Charter  Provision  Staying  Execution.—  (Tex.  Civ.  App.  1894)  26  S.  W  Rep  1012.  But 
Judkinstz.UnionMut.F.Ins.Co.,39  N.  H.  172.  see  New  York  L.  Ins.  Co.  v  Smith,  (lex.  Civ. 

4.  Levy  Not  Restricted.  —  Kansas  Farmers'  App.  1897)  41  S.  W.  Rep.  680. 

Mut.  F.  Ins.  Co.  v.  Amick,  45  Kan.  74.  Wisconsin.  -  State  v.  Doyle,  40  Wis.  175.  22 

5.  People's  Mut.  Ben.  Soc.  v.  Werner.  6  Ind.      Am.  Rep.  692. 

App  614  11-  Discretion  in  Revoking  License.— Dwelling 

6.  Mutual  Company  — Funds  of  Class  Only  House  Ins.  Co.  v.  Wilder,  40  Kan.  561,  hold- 
Liable.  —  ludkins"  v.  Union  Mut.  F.  Ins.  Co.,  ing  that  mandamus  would  not  lie  to  control 
39  N.  H.  172.  such  discretion.    But  see  a  discussion  of  this 

7.  Mandamus  "Will  Not  Lie  to  Compel  Assess-  case  in  Metropolitan  L.  Ins.  Co.  v.  McNall,  81 
ment.  —  Mirier  v.  Michigan  Mut.  Ben.  Assoc.,  Fed.  Rep.  888.                   _          .K       ,.  0 
65  Mich.  84.  12-  Metropolitan  L.  Ins.  Co.  v.  McNall,  fei 

8.  Excluding    Companies   for  Nonpayment. —  Fed.  Rep.  888. 

Rev.  Stat.  (Wis.  1898),  §  1974.  13.  License  Cannot  Be  Revoked  Pending  Appeal. 

9.  Gen.  Stat.  Kan.  (1897),  c.  74,  §  112.  —  State  v.  Spooner,  47  Wis.  438. 

10.  Power  to  Exclude  Foreign  Companies  —  See  generally  upon  the  subject  discussed  in 
United  States.  —  Metropolitan  L.  Ins.  Co.  v.  this  paragraph  of  the  text,  the  title  t  oreign 
McNall,  81  Fed.  Rep.  888;  Barron  v.  Burnside,     Corporations,  post. 

121  U.  S.  186;  Doyle  v.  Continental  Ins.  Co.,        14.  See  the  title  Garnishment. 
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VII.  Actions,  400. 
VIII.  Injunctions,  401. 
IX.  Fire  Districts,  402. 

CROSS-REFERENCES. 

See  also  the  titles  INJUNCTIONS;  MUNICIPAL  CORPORATIONS;  NUI- 
SANCES; ORDINANCES;  and  see  BUILD,  vol.  4,  p.  992;  BUILDING, 
vol.  4,  p.  994. 

I.  Definition.  —  Municipal  corporations  frequently  forbid  the  erection  of 
wooden  buildings  or  structures  of  other  inflammable  materials  within  the  terri- 
tory under  their  jurisdiction  or  certain  prescribed  parts  thereof.  The  district 
thus  designated  is  commonly  known  as  the  fire  limits  of  the  city. 

II.  Authority  of  Municipality  —  1.  In  the  Absence  of  Legislative  Authority. 
—  The  decided  weight  of  authority  in  the  United  Stales  is  that  municipal  cor- 
porations have  the  power,  under  the  general-welfare  clauses  usually  contained  in 
their  charters,  without  express  legislative  grant,  to  establish  fire  limits,  forbid- 
ding the  erection  of  wooden  buildings  within  such  limits,  when  such  regula- 
tions are  not  inconsistent  with  the  general  laws  of  the  state,  and  to  make  other 
regulations  to  insure  against  fire.1    In  a  few  states,  however,  the  power  to 

I.  Inherent  Authority — California. — Ex  p.  New  York.  —  Vanderbilt  v.  Adams,  7  Cow. 

Fiske,  72  Cal.  125.  (N.  Y.)  349;  Troy  v.  Winters,  4  Thomp.  &  C. 

Connecticut.  —  Welch  v.  Hotchkiss,  39  Conn.  (N.  Y.)  256,  2  Hun  (N.  Y.)  63. 

140,  12  Am.  Rep.  383.  Oregon.  —  H  ubbard  v.  Medford,  20  Oregon 

Georgia. — Williams  v.  Augusta,  4  Ga.  509;  315. 

Ford  v.  Thralkill,  84  Ga.  169,  27  Am.  &  Eng.  Pennsylvania.  —  Klingler  v.  Bickel,  117  Pa. 

Corp.  Cas.  576.  St.  326;    Douglass   v.  Com.,  2  Rawle  (Pa.) 

Illinois.  —  King  v.  Davenport,  98  111.  305,  38  262. 

Am.  Rep.  89.  Tennessee.  —  Knoxville    v.    Bird,    12  Lea 

Indiana.  —  Clark  v.  South  Bend,  85  Ind.  276,  (Tenn.)  121,  47  Am.  Rep.  326,  5  Am.  &  Eng. 

44.  Am.  Rep.  13;  Baumgartner  v.  Hasty,  100  Corp.  Cas.  3S0. 

Ind.  575,  50  Am.  Rep.  830,  8  Am.  &  Eng.  Washington.  —  Olympia  v.  Mann,  1  Wash. 

Corp.  Cas.  353.  389,  32  Am.  &  Eng.  Corp.  Cas.  418. 

Louisiana.  —  Monroe    v.    Hoffman,  29  La.  West  Virginia.  —  Charleston  v.  Reed,  27  W. 

Ann.  651,  29  Am.  Rep.  345.  Va.  681,  55  Am.  Rep.  336. 

Maine.  —  Wadleigh  v.  Gilman,  12  Me.  403,  These  cases  all  rest  on  solid  principle,  for 

28  Am.  Dec.  188.  the  rule  has  always  been  that  a  municipal  cor- 

Maryland.  —  Easton  v.  Covey,  74  Md.  262.  poration  has  the   inherent    power   to  enact 

Massachusetts.  —  Salem  v.  Maynes,  123  Mass.  ordinances  for  the  protection  of  the  property 

372;  Com.  v.  Tewksbury,  n  Met.  (Mass.)  58,  of  its  citizens  against  fire.    Filbey  v.  Combe. 

dictum  of  Shaw,  C.  J.  2  M.  &  W.  677;  Law  v.  Dodd,  1  Exch.  S45; 

Michigan.  —  Brady   v.    Northwestern    Ins.  Gay  v.  Cadby,  2  C.  P.  Div.  391 ;  Northwestern 

Co.,  11  Mich.  425.  Fertilizing  Co.  f.  Hyde  Park,  97  U.  S.  659; 

Mississippi. — Alexander   v.  Greenville,  54  Clark  v.  South  Bend,  85  Ind.  276,  44  Am.  Rep. 

Miss.  659.  13;  Bac.  Abr.,  By-laws,  C;  2  Kent's  Com.  339. 
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pass  such  ordinances  is  held  not  to  exist  unless  it  is  expressly  granted  by  the 

l6g ^Constitutionality  of  Restrictions.  —  Such  restrictions  upon  buildings  within 
the  prescribed  limits  have  been  held  not  to  be  in  conflict  with  the  Constitu- 
tion of  the  United  States  or  the  constitutions  of  the  several  states  in  which  the 
Question  has  arisen.2  It  is  not  the  impairment  of  the  obligation  of  a  contract, 
in  the  constitutional  sense,  for  a  city  to  pass  an  ordinance  forbidding  the 
erection  of  wooden  buildings  within  fire  districts,  although  the  contract  to  do 
so  was  made  before  the  passage  of  such  ordinance.3 

III.  Strict  Construction.  —  These  restrictions  on  wooden  buildings  within 


The  exercise  of  such  a  power  is  not  the  exer- 
cise of  a  new  power,  nor  of  one  not  connected 
with  the  purposes  for  which  such  corporations 
are  organized.  On  the  contrary,  it  is  theex- 
ercise  of  a  power  long  possessed  by  municipal 
corporations,  and  closely  connected  with  the 
purposes  for  which  such  corporations  are 
organized.  Baumgartner  v.  Hasty,  100  Ind. 
575,  50  Am.  Rep.  830,  8  Am.  &  Eng.  Corp. 

Cas.  353-  ,  ,  . 

When  the  general  statute  for  the  incorpora- 
tion of  cities  authorizes  them  "  to  make  regu- 
lations for  guarding  against  danger  or  damage 
by  fire,"  an  ordinance  establishing  fire  limits 
is  consistent  with  the  general  laws  of  the 
state.  Ford  v.  Thralkill,  84  Ga.  169,  27  Am. 
&  Eng.  Corp.  Cas.  576. 

So  in  Charleston  v.  Reed,  27  W.  Va.  681,  55 
Am.  Rep.  336,  it  was  held  that  under  authority 
"  to  make  regulations  for  guarding  against 
danger  or  damages  from  fire,"  a  city  might 
establish  fire  limits. 

Keeping  Straw.  —  A  city  may,  by  ordinance, 
prohibit  the  keeping  of  more  than  five  tons  of 
straw  on  one  block,  unless  protected  by  a  fire- 
proof inclosure.  Clark  v.  South  Bend,  85 
Ind.  276,  44  Am.  Rep.  13. 

1,  No  Inherent  Power.  —  State  v.  Schuchardt, 
42  La.  Ann.  49. 

But  in  State  v.  O'Neil,  49  La-  Ann-  "72< . 11 
was  held  that  the  establishment  of  fire  limits 
was  within  the  scope  of  municipal  government 
and  was  recognized  by  the  charter  of  New 
Orleans.  And  see  Monroe  v.  Hoffman,  29  La. 
Ann.  651,  29  Am.  Rep.  345. 

Kneedler  v.  Norristown,  100  Pa.  St.  368,  45 
Am.  Rep.  384,  is  a  leading  case  taking  the 
minority  view.  This  case,  however,  concedes 
that  where  the  legislature  authorizes  a  munic- 
ipal corporation  to  enact  such  ordinances  they 
are  valid.  The  decision  is  also  expressly  lim- 
ited to  cases  where  the  necessity  for  such  an 
ordinance  has  not  been  made  to  appear.  See 
Respublica  v.  Duquet,  2  Yeates  (Pa.)  493. 

In  Des  Moines  v.  Gilchrist,  67  Iowa  210,  56 
Am.  Rep.  341,  the  power  to  establish  fire  lim- 
its and  to  prohibit  the  erection  of  frame 
structures  was  held  not  inferable  from  the 
power  to  make  regulations  against  danger 
from  accidents  by  fire  and  to  establish  "  fire 
districts,"  i.  e.,  to  divide  the  city  into  districts 
for  the  more  efficient  service  of  the  fire  depart- 
ment, nor  from  other  general  powers  to  pro- 
vide for  the  public  safety,  health,  etc.  See 
also  Keokuk  v.  Scroggs,  39  Iowa  447. 

This  view  is  also  held  in  Texas.  In  Pye  v. 
Peterson,  45  Tex.  312,  a  city  charter  author- 
ized the  passage  of  ordinances  needful  for  the 
general  welfare  and  also  authorized  the  city  to 


define,  declare,  abate,  and  remove  nuisances. 
It  was  held  that  this  did  not  include  a  power 
to  establish  fire  limits  and  declare  wooden 
buildings  thereafter  erected  within  those  lim- 
its to  be  nuisances.  See  also  Troy  v.  Winters, 
2  Hun  (N.  Y.)  63. 

And  in  Pratt  v.  Litchfield,  62  Conn.  112,  it 
was  held  that  charter  provisions  empowering 
the  burgesses  of  a  borough  to  organize  a  fire 
department,  to  regulate  the  mode  in  which 
buildings  should  be  secured  against  fire,  to 
prevent  the  use  of  buildings  for  any  purpose 
which  might  expose  the  borough  to  damage 
by  fire,  to  appoint  inspectors,  and  in  general 
to  provide  adequate  protection  against  fire  and 
to  pass  suitable  police  regulations,  did  not 
authorize  the  establishment  of  fire  limits  in 
the  borough. 

In  Hudson  v.  Thorne,  7  Paige  (N.  Y.)  261, 
the  chancellor  said:  "  I  am  satisfied,  however, 
that  under  the  provisions  of  this  charter  the 
legislature  never  intended  to  give  to  the  com- 
mon council  the  power  to  restrict  the  erection 
of  wooden  or  frame  buildings  within  the  city, 
or  to  limit  the  size  of  buildings  which  indi- 
viduals should  be  permitted  to  erect  on  their 
own  premises.  And  as  the  ordinance  is  an 
attempt  to  exercise  such  a  power  only,  it  is  in- 
operative and  void." 

But  in  Troy  v.  Winters,  2  Hun  (N.  Y.)  65,  4 
Thomp.  &  C.  (N.  Y.)  257,  it  is  said  that  what 
was  said  by  the  chancellor  in  Hudson  v. 
Thorne,  7  Paige  (N.  Y.)  261,  upon  the  authority 
of  cities  to  establish  fire  limits,  was  arbitrary. 

Charter  Authority.  —  I n  Brunner  v.  Downs, 
(Supreme  Ct  )  17  N.  Y.  Supp.  633,  the  common 
council  of  Binghamton  was  held  authorized 
under  its  charter  to  establish  fire  limits. 

8.  Constitutionality.  —  Canepa  v.  Birming- 
ham, 92  Ala.  358;  Ex  p.  Fiske,  72  Cal.  125; 
State  v.  O'Neil,  49  La.  Ann.  1172;  Salem  v. 
Maynes,  123  Mass.  372;  Troy  v.  Winters,  2 
Hun  (N.  Y.)  63,  4  Thomp.  &  C.  (N.  Y  )  256; 
Respublica  v.  Duquet,  2  Yeates  (Pa.)  493: 
Klingler  v.  Bickel,  117  Pa.  St.  326;  Eureka 
City  v.  Wilson,  15  Utah  67. 

3.  Obligation  of  Contracts.  —  Knoxville  v. 
Bird  12  Lea  (Tenn.)  121,  47  Am.  Rep.  326,  5 
Am  &  Eng.  Corp.  Cas.  380.  Compare  Buffalo 
v.  Chadeayne,  134  N.  Y.  163,  where  it  was 
held  that  a  permit  which  had  been  acted  on 
was  irrevocable. 

The  fact  that  one  had  already  dug  the  cellar 
and  contracted  for  the  materials  and  erection 
of  a  wooden  building  did  not  exempt  him  from 
the  operation  of  an  ordinance  forbidding  the 
erection  of  such  buildings  within  certain  lim- 
its, including  that  site.  Salem  v.  Maynes,  123 
Mass.  372. 
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fire  limits  are  strictly  construed,  as  being  both  in  derogation  of  the  common 
law  and  of  a  highly  penal  nature.1 

IV.  Repairs  and  Alterations.  —  It  has  been  held  that  while  a  munici- 
pality may  prohibit  the  erection  of  frame  buildings,  it  cannot  prohibit  the 
repairing  of  such  as  are  already  erected.2  Rut  on  the  other  hand  prohibitions 
against  repair  have  been  upheld.3 

What  Constitutes  New  Building.  —  If  a  building  be  so  changed  in  plan,  structure, 
dimensions,  and  general  appearance,  that  it  might,  according  to  the  common 
understanding  of  men,  be  called  in  common  parlance  a  new  building,  then  it 
may  be  deemed  a  violation  of  the  ordinance  forbidding  the  erection  of  wooden 
buildings  within  fire  limits.4 


1.  Strict  Construction. —  Reg.  v.  Howard,  4 
Ont.  Rep.  377,  4  Am.  &  Eng.  Corp.  Cas.  377; 
Booth  v.  State,  4  Conn.  65;  Tuttle  v.  State,  4 
Conn.  68;  Pratt  v.  Litchheld,  62  Conn.  112; 
Louisville  v.  Webster,  108  111.  414,  5  Am.  & 
Eng.  Corp.  Cas.  367;  Brady  v.  Northwestern 
Ins.  Co.,  11  Mich.  451;  Stewart  v.  Com.,  10 
Watts  (Pa.)  306.  And  see  the  succeeding 
sections  of  this  article. 

Liberal  Construction.  —  But  in  New  York  F. 
Department  v.  Buffum,  2  E.  D.  Smith  (N.  Y.) 
511,  it  is  said  that  the  fire  laws  are  remedial 
statutes  and  are  to  be  liberally  construed. 

Ordinances  and  statutes  relating  to  fire  lim- 
its refer  to  the  future  and  not  to  existing  build- 
ings. Buffalo  v.  Chadeayne,  134  N.  Y  163; 
Reg.  v.  Howard,  4  Ont.  Rep.  377. 

A  general  power  to  pass  all  ordinances  nec- 
essary for  protection  against  injuries  by  fire, 
conferred  by  a  municipal  charter,  has  been 
held  to  be  limited  to  acts  enumerated  in  an 
amendment  "  for  the  purpose  of  guarding 
against  calamities  by  fire."  Keokuk  v.  Scroggs, 
39  Iowa  447. 

Ordinance  Broader  than  Statute.  —  A  statute 
provided  that  any  city  might,  "  for  the  preven- 
tion of  fire  and  the  preservation  of  life,  by 
ordinances  or  by-laws  not  repugnant  to  law, 
and  applicable  throughout  the  whole  or  any 
defined  part  of  its  territory,  regulate  the  in- 
spection, materials,  construction,  alteration, 
and  use  of  buildings  and  other  structures 
within  its  limits."  A  city  ordinance  provided 
that  "  no  person  shall  erect,  alter,  or  rebuild, 
or  essentially  change  any  building  or  any  part 
thereof,  for  any  purpose  other  than  a  dwelling 
house,  without  first  obtaining  in  writing  a  per- 
mit from  the  board  of  aldermen."  It  was  held 
that  the  ordinance  was  broader  than  the  statute 
and  was  invalid.  Newton  v.  Belger,  143 
Mass.  598. 

Wooden  Building.  —  A  building  partly  of 
wood  and  partly  of  brick  is  not  within  the  pro- 
hibition of  the  city  ordinance  against  wooden 
buildings.  Stewart  v.  Com.,  10  Watts  (Pa.)  307. 

But  in  New  York  F.  Department  v.  Buffum, 
2  E.  D.  Smith  (N.  Y.)  511,  it  was  held  that  a 
building  of  which  the  second  and  third  stories 
on  the  front  and  rear  were  constructed  ex- 
clusively of  wood  and  glass  was  in  violation 
of  the  ordinance,  although  the  first  story  was 
of  brick. 

Wooden  and  Frame  Buildings.  —  In  Ward  v. 
Murphysboro,  77  111.  App.  552,  it  was  said: 
"  The  ordinance  prohibits  the  erection  of  '  any 
wooden  or  frame  building.'  The  words 
'  wooden  '  and  '  frame  1  are  interchangeable, 
one  having  the  same  meaning  as  the  other.  A 


wooden  building  is  a  frame  building,  and  a 
frame  building  is  a  wooden  building." 

Iron  Building.  —  A  building  constructed  of 
wood,  with  its  sides  covered  with  sheet  iron 
inside  and  out,  was  held  not  an  iron  building 
within  an  ordinance  permitting  the  erection  of 
iron  buildings.  Charleston  v.  Reed,  27  W. 
Va.  682,  55  Am.  Rep.  336. 

2.  Repairs.  —  Reg.  v.  Howard,  4  Ont.  Rep. 
377,  4  Am.  &  Eng.  Corp.  Cas.  377:  State  v. 
Schuchardt,  42  La.  Ann.  49.  See  also  Booth 
v.  State,  4  Conn.  65. 

Although  a  city  may  have  the  power  to 
make  and  enforce  reasonable  ordinances  to  se- 
cure protection  against  fire,  and  to  accomplish 
such  purposes  may  interfere  to  prevent  the 
making  of  repairs  or  additions  to  wooden 
buildings  which  will  menace  the  public  safety 
or  endanger  adjacent  property,  a  city  ordi- 
nance which  prohibits  the  erection  or  repair  of 
a  wooden  building  within  the  fire  limits  of  a 
city  when  such  erection  or  repair  will  cost 
three  hundred  dollars  or  more  is  invalid  so  far 
as  it  relates  to  a  building  on  which  the  expen- 
diture of  three  hundred  dollars  as  repairs 
would  not  amount  to  a  substantial  rebuilding. 
Mt.  Vernon  First  Nat.  Bank  v.  Sarlls,  129  Ind. 
201,  28  Am.  St.  Rep.  185,  37  Am.  &  Eng.  Corp. 
Cas.  445. 

3.  Fire  Insurance  —  Covenant  to  Repair.  —  If 

an  ordinance  forbids  the  rebuilding  or  repair- 
ing of  wooden  buildings  a  partial  destruction 
of  such  a  building  entitles  the  owner  to  recover 
the  whole  amount  insured,  though  the  policy 
gave  the  insurer  an  option  to  repair  or  rebuild. 
Brady  v.  Northwestern  Ins.  Co.,  11  Mich.  425. 
So  a  covenant  in  the  lease  of  a  wooden  build- 
ing binding  the  landlord  to  rebuild  or  repair 
in  case  of  fire  is  released  by  the  passage  of  an 
ordinance  forbidding  such  rebuilding  or  re- 
pairing. Cordes  v.  Miller,  39  Mich.  581,  33 
Am.  Rep.  430. 

4.  What  Changes  Amount  to  New  Building. -- 
Delione  v.  Long  Branch  Com'rs,  55  X.  J.  L. 
108;  Combs  v.  Lippincott,  35  N.  J.  L.  483; 
Armstrong  v.  Ware,  20  Pa.  St.  519;  Hancock's 
Appeal,  115  Pa.  St.  I. 

Kitchen.  —  The  erection  of  a  new  kitchen  as 
an  addition  to  an  old  dwelling  is  a  violation  of 
an  ordinance  forbidding  the  erection  of  wooden 
buildings  within  fire  limits.  Delione  v.  Long 
Branch  Com'rs,  55  N.  J.  L.  108;  Lightfoot  v. 
Krug,  35  Pa.  St.  348;  Pretz's  Appeal,  35 
St.  349. 

Wings.  —  In  Nelson  v.  Campbell,  2S  Pa.  St. 
156,  and  Harman  v.  Cummings,  43  Pa.  St. 
322,  wings  added  to  a  house  were  regarded  as 
buildings  and  as  violating  the  ordinance. 
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V  PERMITS.  —  In  some  cases  it  has  been  held  that  the  city  authorities  may 
permit  the  erection  of  wooden  buildings  within  the  limits.1  Others  deny  this 
power  " 


Enlarging  or  Elevating  Building.  —  In  Doug- 
lass v.  Com.,  2  Rawle  (Pa.)  262,  it  was  held 
that  to  enlarge  or  elevate  a  wooden  building 
so  as  to  alter  its  character  was  an  erection  of 
such  building  within  the  ordinance.  So  in  Car- 
roll v.  Lynchburg,  84  Va.  804,  adding  a  story 
was  held  a  violation  of  the  ordinance. 

Shingling  a  house  was  held  not  to  be  an  in- 
fringement of  a  by-law  against  erecting  build- 
ings within  the  fire  limits.  Reg.  v.  Howard, 
4  Ont.  Rep.  377.  See  also  State  v.  Schuchardt, 
42  La.  An.  49.  , 

Repairs  Not  Amounting  to  a  Violation  of  the 
Ordinance.  —  The  defendant  owned  a  wooden 
building,  two  stories  high  with  an  attic.  It 
was  divided  by  a  partition,  the  north  part 
being  used  as  a  tenement  and  the  south  part 
independently  as  a  saloon.  A  fire  destroyed 
the  roof,  injured  the  attic  and  upper  story  of 
the  north  part,  and  burned  most  of  the  south 
part  to  the  sills.  The  defendant  repaired  the 
north  part,  put  a  new  roof  on  it,  and  replaced 
the  partition  so  as  to  make  it  a  complete  build- 
ing, and  his  tenants  reoccupied  it.  About 
three  months  later  he  rebuilt  the  south  part 
substantially  as  before.  It  was  held  that  this 
was  a  repair,  and  not  the  building  of  an  addi- 
tion within  the  meaning  of  an  ordinance  for- 
bidding the  erection  of  "  any  building  or 
addition  thereto"  whose  outer  walls  were  not 
composed  of  materials  specified  by  the  ordi- 
nance or  approved  by  the  fire  wardens.  Stam- 
,  ford  v.  Studwell,  60  Conn.  85. 

A  Connecticut  statute  prohibited  the  erection 
of  wooden  additions  containing  a  chimney  or 
fireplace  to  buildings  already  erected  within 
the  fire  limits.  A  party  erected  within  such 
limits  an  addition  to  an  old  building  and 
placed  a  chimney  and  fireplace  entirely  with- 
out such  addition,  but  looking  into  it  and  fitted 
solely  for  its  accommodation.  It  was  held 
that  these  acts  constituted  no  violation  of  the 
statute.  Daggett  v.  State,  4  Conn.  60,  10  Am. 
Dec.  100. 

Change  of  Character.  —  A  building  used  as  a 
joiner's  shop  was  extensively  repaired  and 
changed  into  a  dwelling  house,  and  it  was 
held  that  this  did  not  constitute  the  erection 
of  adwelling  house.  Booth  v.  State,  4  Conn.  65. 

Removal  of  Building.  —  It  has  been  held  that 
the  removal  of  a  building  to  a  spot  within  the 
fire  limits,  whether  the  original  site  was  within 
or  without  those  limits,  was  a  violation  of  the 
ordinance.  Wadleigh  v.  Gilman,  12  Me.  403, 
28  Am.  Dec.  188.  In  Connecticut,  however,  a 
removal  taking  place  wholly  within  the  fire 
limits  is  not  such  erection.  Daggett  v.  State, 
4  Conn.  60,  10  Am.  Dec.  100;  Tuttle  v.  State, 
4  Conn.  68;  Brown  v.  Hunn,  27  Conn.  334,  71 
Am.  Dec.  71. 

So  in  Cleveland  v.  Lenze,  27  Ohio  St.  383,  it 
was  held  that  an  ordinance  prohibiting  the 
placing  of  a  wooden  structure  over  ten  feet 
high  within  certain  limits  did  not  prevent  the 
removal  of  such  building  from  one  point  to 
another  within  the  prescribed  boundaries,  and 
the  city  was  held  liable  for  interfering. 

1.  Permits.  —  Eureka  City  v.  Wilson,  15 
Utah  67. 


The  Supreme  Court  of  Nebraska,  in  the  case 
of  State  v.  Kearney,  25  Neb.  262,  13  Am.  St. 
Rep.  493,  held  that  under  the  Nebraska  statute 
the  council  of  a  city  of  the  second  class  might 
authorize  the  removal  of  a  wooden  building 
from  one  point  within  the  fire  limits  of  such 
city  to  another  point  therein,  provided  that 
private  rights  were  not  affected  thereby.  And 
see  Cleveland  v.  Lenze,  27  Ohio  St.  383-. 

In  Olympia  v.  Mann,  )  Wash.  389,  it  was 
held  that  a  reservation  of  the  right  of  the  city 
to  grant  a  special  permit  for  the  erection  of  a 
wooden  building  within  the  fire  limits  did  not 
render  the  ordinance  unreasonable  and  void. 

Delegation  of  Authority.  —  In  Eureka  City y. 
Wilson,  15  Utah  67,  it  was  held  that  a  city 
council  could  not  delegate  to  any  officer  or 
committee  the  power  to  enact  regulations  and 
restrictions  respecting  the  erection  of  wooden 
buildings,  although  it  might  confer  upon  such 
officer  power  to  grant  permission  for  such 
buildings.  , 

In  Troy  v.  Winters,  2  Hun  (N.  Y.)  63,  it  was 
held  that  the  city  council  had  no  authority  to 
delegate  its  power  to  grant  a  permit  to  erect  a 
wooden  building  within  the  fire  limits,  to  a 
committee  of  two. 

Mandamus.  —  In  Easton  v.  Covey,  74  Md.  263, 
it  was  held  that  mandamus  would  not  lie  to 
compel  the  granting  of  a  permit,  the  issuing  of 
such  a  permit  being  within  the  discretion  of 
the  municipal  authorities. 

License  Fee. —  In  Easton  v.  Covey,  74  Ind. 
262,  it  was  held  that  the  fact  that  a  fire-hrtiits 
ordinance  required  a  license  fee  of  one  dollar 
to  be  paid  by  every  one  obtaining  a  permit  to 
erect  a  wooden  building  within  the  fire  limits 
did  not  render  the  ordinance  void. 

In  Welch  v.  Hotchkiss,  39  Conn.  140,  12 
Am.  Rep.  383.  it  was  held  that  a  statute  allow- 
ing the  erection  of  wooden  buildings  within 
the  fire  limits  only  by  license  imported  the 
right  to  charge  a  reasonable  license  fee. 

2.  Authority  to  Grant  Permit  Denied. —  In 
Brooklyn  v.  Furey,  9  Misc.  Rep.  (N.  Y.  City 
Ct.)  193,  it  was  held  that  the  common  council 
of  Brooklyn,  whose  only  authority  as  to  fire 
limits  was  to  extend  them,  had  no  right  to 
grant  a  permit  for  the  erection  of  a  frame 
building  within  the  limits.  The  court  also  de- 
clared that  the  permit  was  void  on  the  ground 
that  it  was  an  unjust  discrimination  between 
citizens. 

A  city  ordinance  providing  that  no  person 
shall  erect,  add  to,  or  generally  change  any 
building  without  first  obtaining  the  permission 
of  the  board  of  aldermen,  thereby  giving  them 
the  right  to  act  arbitrarily  and  despotically  in 
refusing  the  application  of  one  landowner  and 
granting  that  of  another,  is  void.  Such  ordi- 
nance is  also  void  in  that  it  prohibits  the  erec- 
tion of  buildings  without  the  consent  of  the 
aldermen,  irrespective  of  the  materials  to  be 
used  in  constructing  them.  State  v.  Tenant, 
no  N.  Car.  609,  28  Am.  St.  Rep.  715,  37  Am.  & 
Eng.  Corp.  Cas.  457-  .  ,  . ,        ™  „ 

Permit  Acted  on,  Not  Rescmdable.  —  But  in 
Buffalo  v.  Chadeayne,  134  N.  Y.  163,  it  was 
held  that  where  a  person  acting  under  a  per- 
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VI.  Removal  by  City  of  Wooden  Buildings  Within  the  Fibe  Limits.  — 

Where  a  municipal  corporation  has  power  to  prohibit  the  construction  of 
wooden  buildings  within  a  district  and  has  enacted  an  ordinance  to  that  effect, 
it  may  remove  any  building  erected  in  violation  of  the  ordinance,  and  this, 
too,  without  any  judicial  proceedings  whatever.1 

VII.  Actions.  —  Whether  one  who  erects  a  wooden  building  in  violation  of 
a  city  ordinance  is  liable,  in  addition  to  the  penalties  he  may  incur,  to  a  civil 
action  by  an  adjoining  proprietor  whose  property  has  through  such  erection 
been  rendered  more  liable  to  loss  by  fire,  has  not  been  definitely  settled.  It 
would  seem,  however,  that  such  an  action  may  be  maintained.2 


mit  granted  by  the  city  had  begun  the  erection 
of  a  wooden  building  within  the  fire  limits  and 
had  contracted  liabilities  in  regard  to  the 
building,  the  permit  could  not  be  rescinded  by 
the  council. 

Bepeal  of  Ordinance.  —  In  Eichenlaub  v.  St. 
Joseph,  113  Mo.  395,  it  was  held  that  an  ordi- 
nance establishing  fire  limits  could  not  be  sus- 
pended by  a  simple  resolution  of  the  city 
council  which  was  not  presented  for  the  ap- 
proval of  the  mayor. 

A  Fire  Warden  has  no  authority  to  give  per- 
mission for  the  erection  of  a  building  in  viola- 
tion of  the  fire  law.  New  York  F.  Department 
v.  Buffum,  2  E.  D.  Smith  (N.  Y.)  511. 

Presumption  as  to  Authority.  —  In  Canepa  v. 
Birmingham,  92  Ala.  358,  it  was  held  that 
there  was  no  presumption  that  the  fire  depart- 
ment or  building  commission  had  power  to 
grant  permits  for  the  erection  of  wooden 
buildings  within  the  fire  limits,  and  that  if  a 
party  relied  upon  such  permit  he  must  show 
affirmatively  the  existence  of  such  power. 

1.  Eemoval. —  McKibbin  v.  Ft.  Smith,  35 
Ark.  352;  Hine  v.  New  Haven,  40  Conn.  478; 
King  v.  Chicago,  etc.,  R.  Co.,  98  111.  385; 
Baumgartner  v.  Hasty,  100  Ind.  575,  50  Am. 
Rep.  830;  Eichenlaub  v.  St.  Joseph,  113  Mo. 
395;  Klingler  v.  Bickel,  117  Pa.  St.  326;  Aron- 
heimer  v.  Stokley,  11  Phila.  (Pa.)  283,  33  Leg. 
Int.  (Pa.)  338;  Eureka  City  v.  Wilson,  15 
Utah  67. 

Where  the  ordinance  empowers  the  authori- 
ties summarily  to  tear  down  and  remove 
buildings  constructed  of  combustible  mate- 
rials, the  owner  of  the  property  thus  destroyed 
is  without  remedy.  King  v.  Davenport,  98 
111.  305,  38  Am.  Rep.  89.  But  if  in  point  of 
fact  the  owner  has  not  violated  any  ordinance, 
he  may  recover  damages  or  enjoin  the  threat- 
ened removal.  McKibbin  v.  Ft.  Smith,  35 
Ark.  352.  As  to  injunction  by  the  owner,  see 
infra,  this  title,  Injunctions. 

Validity  of  Ordinance.  —  Under  the  provision 
of  the  charter  of  the  city  of  Seattle  empower- 
ing it  to  prohibit  the  erection  within  prescribed 
limits  cf  any  wooden  building,  and  to  provide 
for  the  removal  of  any  building  erected  con- 
trary to  such  prohibition,  an  ordinance  of  the 
city  declaring  that  any  such  building  erected 
within  the  established  fire  limits  shall  be 
deemed  a  nuisance,  and  shall  be  torn  down  or 
removed  by  the  street  commissioner,  is  valid 
and  within  the  powers  granted  by  the  charter. 
Baxter  v.  Seattle,  3  Wash.  352.  See  also  Hine 
v.  New  Haven,  40  Conn.  478. 

Notice  to  Owner.  —  Under  a  general  incorpo- 
ration law  conferring  power  upon  municipal 
authorities   to   prescribe   fire   limits  within 


which  wooden  buildings  shall  not  be  erected 
or  placed  or  repaired  without  permission,  and 
to  direct  that  all  and  any  buildings  within 
such  limits,  when  damaged  by  fire  to  the  ex- 
tent of  fifty  per  cent,  of  the  value,  shall  be 
torn  down  and  removed,  the  authorities  are 
not  permitted,  in  the  first  instance,  to  tear  down 
and  remove  such  a  building,  or  cause  the 
same  to  be  done,  but  they  are  empowered  only 
to  direct  the  tearing  down  and  removal  of  such 
building,  and  the  person  to  be  so  directed  is 
the  owner.  This  must  first  be  done  before  the 
corporate  authorities  may  take  such  stringent 
measures.  Louisville  v.  Webster,  108  111.  414, 
5  Am.  &  Eng.  Corp.  Cas.  367. 

In  Ward  v.  Murphysboro,  77  111.  App.  549, 
it  was  held,  where  an  ordinance  required  that 
notice  should  be  given  to  the  owner  before  the 
removal  of  a  building  in  process  of  erection 
within  the  fire  limits,  that  the  city  would  be 
liable  if  it  proceeded  to  remove  the  building 
without  giving  such  notice.  Such  notice  is  a 
condition  precedent  to  be  strictly  performed 
by  the  city  before  it  or  any  of  its  officers  is 
authorized  to  meddle  with  the  building. 

An  ordinance  provided  that  where  wooden 
buildings  were  erected,  contrary  to  a  law, 
within  the  fire  limits,  it  should  be  the  duty  of 
the  mayor,  after  having  given  three  days'  no- 
tice to  remove  the  structure  to  the  owner  or 
builder  thereof,  "  by  an  order  in  writing,  to 
require  the  city  marshal  to  raze  such  build- 
ing." It  was  held  that  it  was  not  necessary 
that  the  order  to  the  marshal  should  be  in 
writing,  the  order  in  writing  referring  to  the 
notice  from  the  mayor  to  the  owner  of  the  build- 
ing, and  it  was  further  held  that  as  the  con- 
struction of  the  ordinance  was  for  the  court,  it 
was  for  the  court  to  determine  whether  the 
order  to  the  marshal  should  be  in  writing 
or  not.  Thompson  v.  Evans,  49  111.  App. 
289. 

Forfeiture.  —  In  Indiana  it  has  been  held 
that  a  municipal  corporation  has  no  power  to 
forfeit  the  property  of  a  citizen;  but  the  abate- 
ment of  a  public  nuisance  by  tearing  down  a 
wooden  building  which  constitutes  a  nuisance 
is  not  a  forfeiture  of  property.  Baumgartner 
v.  Hasty,  100  Ind.  575,  50  Am.  Rep.  S30,  8 
Am.  &  Eng.  Corp.  Cas.  353. 

Lapse  of  Time.  —  Where  a  building  is  erected 
within  the  fire  limits  contrary  to  ordinance, 
the  owner  cannot  gain  a  vested  right  through 
mere  lapse  of  time.  Brooklyn  v.  Furey,  9 
Misc.  Rep.  (N.  Y.  City  Ct.)  193. 

2.  Liability  to  Adjoining  Owner.  —  In  Aldrich 
v.  Howard,  7  R.  I.  199,  it  was  held  that  such 
an  action  would  lie.    To  the  same  effect,  see 
Harman  v.  St.  Louis,  137  Mo.  494.  Compare 
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VIII  INJUNCTIONS.  -  A  court  of  equity  will  not  restrain  by  injunction  the 
threatened  violation  of  a  city  ordinance  regulating  the  « .reckon jof  buUdmgs 
for  the  purpose  of  greater  security  against  damages  by  fire,  lo  warrant  tne 
lop  icaK  of  this  restraining  power,  the  act  sought  to  be  restrained  must  be 
SPnuisan?e  in  fact,  and  not  one  created  solely  by  statutory  enactment  or 
municipal  ordinance.1 


Rhodes  v.  Dunbar,  57  Pa.  St.  274.  98  Am.  Dec. 

221  • 

City's  Liability.  —  In  Harman  v.  St.  Louis, 
137  Mo.  494,  the  city  was  held  not  liable  for 
damages  occasioned  to  an  adjoining  owner  by 
reason  of  the  erection  of  a  wooden  building 
within  the  fire  limits,  in  violation  of  an  ordi- 
nance. ,  , 

In  the  absence  of  any  contractual  or  statu- 
tory liability,  a  city  which  has  by  ordinance 
established  fire  limits  is  not  responsible  for 
loss  caused  by  fire  originating  in  a  wooden 
building  erected  within  such  limits  in  violation 
of  such  ordinance,  though  it  had  notice  that 
the  building  was  about  to  be  erected  and  took 
no  steps  to  prevent  it.  Hines  v.  Charlotte,  72 
Mich.  278.  „  .  . 

In  Forsyth  v.  Atlanta,  45  Ga.  152,  the  city 
was  held  not  liable  for  licensing  the  construc- 
tion of  a  wooden  building  within  the  fire  limits 
from  the  erection  of  which  the  plaintiff  averred 
his  own  building  took  fire  and  was  burned. 

Where  a  building  has  been  removed  or  is 
about  to  be  removed  by  a  police  officer,  under 
an  order  of  the  town  council,  when  in  fact  the 
owner  has  not,  in  its  erection,  violated  any 
ordinance  of  the  town  inhibiting  it,  he  may  re- 
cover damages  against  the  town  for  the  re- 
moval, or  have  an  injunction  against  the 
threatened  removal,  as  the  case  may  be.  Mc- 
Kibbin  v.  Ft.  Smith,  35  Ark.  352. 

Liability  of  City  Attorney.  —  In  Thompson  v. 
Evans,  49  111.  App.  289,  it  was  held  that  the 
city  attorney  did  not,  by  merely  giving  the 
officer  his  opinion  that  the  building  was  in  vio- 
lation of  the  ordinance,  render  himself  liable 
jointly  with  an  officer  who  tore  down  a  build- 
ing supposed  to  have  been  constructed  in  vio- 
lation of  an  ordinance  establishing  fire  limits. 

Recorder's  Liability.  —  I n  Brunner  v.  Downs, 
(Supreme  Ct.)  17  N.  Y.  Supp.  634,  it  was  held 
that  an  action  for  false  imprisonment  would 
not  lie  against  a  recorder  for  acts  committed  in 
the  exercise  of  his  jurisdiction  under  a  fire- 
limit  ordinance. 

1.  Injunction.  —  St.  Johns  v.  McFarlan,  33 
Mich.  72,  20  Am.  Rep.  671;  Manchester  v. 
Smyth,  64  N.  H.  380,  18  Am.  &  Eng.  Corp. 
Cas.  474;  Hudson  v.  Thorne,  7  Paige  (N.  Y.) 
-261;  Waupun  v.  Moore,  34  Wis.  450,  17  Am. 
Rep.  446. 

In  New  Rochelle  v.  Lang,  75  Hun  (N.  Y.) 
608,  the  court  denied  an  injunction  to  restrain 
the  defendant  from  constructing  a  wooden 
building  in  the  village  of  New  Rochelle,  hold- 
ing that  if  the  act  was  a  nuisance  the  remedy 
was  by  indictment. 

In  St.  Johns  v.  McFarlan,  33  Mich.  72,  20 
Am.  Rep.  671,  it  was  held  that  a  court  of 
equity  had  no  jurisdiction  to  restrain  the 
threatened  violation  of  a  village  ordinance  un- 
less the  act  to  be  done  would,  if  carried  out, 
be  a  nuisance,  nor  did  the  fact  that  it  was  pro- 
hibited by  ordinance  make  it  such. 

So  in  McCloskey  v.  Kreling,  76  Cal.  511,  23 
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Am.  &  Eng.  Corp.  Cas.  151,  it  was  held  that 
an  action  by  the  owner  of  certain  houses  in 
the  city  of  San  Francisco  to  enjoin  the  con- 
tinuance of  an  adjacent  wooden  building  which 
was  built  in  violation  of  an  ordinance  of  the 
city  establishing  the  fire  limits  could  not  be 
maintained  without  proof  of  special  damage 
to  the  complainant.  Depreciation  in  value  is 
not  a  ground  of  special  damage.  The  injury 
must  be  special  in  character,  and  not  merely 
greater  in  degree  than  that  of  the  general 
public. 

But  where  it  is  shown  that  the  erection  of  a 
building,  if  permitted,  will  be  in  express  viola- 
tion of  a  valid  municipal  ordinance,  although 
it  would  not  be.  a  nuisance/<rr  se,  an  individual 
who  shows  such  fact,  and  shows  in  addition 
that  its  erection  will  work  special  and  irrepar- 
able injury  to  him  and  his  property,  has  been 
held  entitled  to  relief  by  injunction,  and  the 
owners  of  separate  and  distinct  tenements  who 
would  be  injured  by  the  erection  of  such  a 
building  may  join  in  an  action  to  restrain  its 
erection.  Mt.  Vernon  First  Nat.  Bank  v. 
Sarlls,  129  Ind.  201,  28  Am.  St.  Rep.  185,  37 
Am.  &  Eng.  Corp.  Cas.  445-  See  also  McKib- 
bin  v.  Ft.  Smith,  35  Ark.  352. 

Where  the  plaintiff  sought  to  enjoin  the  city 
of  Seattle  from  interfering  with  his  erection  of 
a  building  prohibited  by  ordinance,  and  the 
city,  by  cross-complaint,  sought  to  enjoin  the 
plaintiff  from  erecting  said  structure,  to  which 
pleading  the  plaintiff  replied,  and  upon  such 
issues  trial  was  had  upon  the  merits  without 
objection  on  the  plaintiff's  part,  and  the  de- 
cision was  adverse  to  him,  it  was  held  that  he 
could  not  subsequently  complain  because 
affirmative  relief  was  given  to  the  city.  Bax- 
ter v.  Seattle,  3  Wash.  352. 

Enjoining  City. —  It  has  been  held  that  a 
court  of  equity  will  not,  at  the  instance  of  the 
wrongdoer,  enjoin  the  municipal  authority 
from  tearing  down  wooden  buildings  erected 
in  violation  of  law,  although  their  removal 
may  be  without  authority.  Aronheimer  v. 
Stokley,  11  Phila.  (Pa.)  283,  33  Leg.  Int  (Pa.) 
338.  And  in  Hine  v.  New  Haven,  40  Conn. 
478'  the  fact  that  the  building,  originally  com- 
bustible, had  been  made  substantially  fireproof 
before  and  during  the  pendency  of  proceedings 
against  the  owner  for  violation  of  the  ordinance, 
was  held  to  give  him  no  standing  in  a  court  of 

^But 'in  Northern  Pac.  R.  Co.  ».  Spokane,  52 
Fed  Rep  428,  where  the  owners  of  a  building 
claimed  that  it  had  been  erected  before  the 
adoption  of  the  ordinance  establishing  fire  lim- 
its it  was  held  chat  the  city  should  be  re- 
strained from  destroying  the  building  until  the 
question  whether  or  not  the  building  was  one 
for  the  removal  of  which  the  ordinance  gave 
authority  could  be  finally  determined 

And  it  was  said  by  the  Supreme  Court  of 
Alabama,  in  the  case  of  Montgomery  v.  Louis- 
ville, etc.,  R.  Co.,  84  Ala.  127,  that  where  city 
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IX.  Fire  Districts.  —  In  several  of  the  states  provision  has  been  made  for 
the  organization  of  unincorporated  territory  into  corporations  or  quasi-corpora- 
tions for  protection  against  fire ;  such  an  organization  and  the  territory  com- 
prised in  it  is  known  as  a  fire  district.  As  the  fire  district  and  the  fire  limits 
frequently  embrace  the  same  territory  the  terms  are  sometimes  used 
interchangeably.1 

FIREPROOF.  (See  also  the  titles  Fire  Insurance,  ante,  p.  86;  Safe 
Deposit  Vaults.) — To  say  of  any  article  that  it  is  fireproof  conveys  no  other 
idea  than  that  the  material  out  of  which  it  is  formed  is  incombustible.  That 
statement,  as  regards  certain  well-known  substances  usually  employed  in  the 
construction  of  buildings,  while  it  might  in  some  final  sense  be  deemed  the 
expression  of  an  opinion,  could  in  practical  affairs  be  properly  regarded  only 
as  a  representation  of  a  fact.  To  say  of  a  building  that  it  is  fireproof  excludes 
the  idea  that  it  is  of  wood,  and  necessarily  implies  that  it  is  of  some  substance 
fitted  for  the  erection  of  fireproof  buildings.  To  say  of  a  certain  portion  of  a 
building  that  it  is  fireproof  suggests  a  comparison  between  that  portion  and 
other  parts  of  the  building  not  so  characterized,  and  warrants  the  conclusion 
that  it  is  of  a  different  material.2 


authorities  threaten  to  arrest  and  fine  any  per- 
son engaged  in  the  construction  of  an  addition 
to  a  depot,  the  erection  of  which  is  claimed  to 
be  a  violation  of  the  city  ordinance  against 
erecting  wooden  buildings  within  certain  des- 
ignated limits,  and  also  threaten  to  destroy  the 
building  if  erected,  equity  will  assume  juris- 
diction to  protect  the  corporate  franchise  of  the 
railroad-company  building  and  such  depot 
from  invasion,  by  such  enforcement  of  an 
ordinance  asserted  to  be  void  or  to  have  no 
application. 

If  a  municipality  has,  under  its  charter,  the 
power  to  remove  any  building  in  the  city 
when,  in  the  opinion  of  the  mayor  and  coun- 
cil, it  shall  be  necessary  to  insure  against  fire, 
it  can  do  so  only  in  cases  of  absolute  necessity 
or  in  grave  emergencies.  The  facts  of  a  record 
showing  no  necessity  for  removing  a  black- 
smith-shop building,  though  it  might  be  neces- 
sary to  remove  the  forge,  it  was  directed  that 
an  injunction  against  removing  the  building 
be  granted,  conditional  upon  its  not  being  used 
for  a  blacksmith  shop,  to  be  dissolved  ins  tauter 
if  it  was  so  used.  Dupree  v.  Brunswick,  82 
Ga.  728. 

I.  Constitutionality  of  Statute. — In  Weymouth, 
etc.,  F.  Dist.  v.  Norfolk  County,  108  Mass. 
142,  it  was  held  that  the  -Massachusetts  statute 
of  1868,  providing  for  the  dissolution  of  fire 
districts  formed  of  portions  of  more  than  one 
town  and  for  the  di"ision  of  their  property, 
was  constitutional.  See  also  the  titles  Munic- 
ipal Corporations;  Towns  and  Townships. 

Petition  for  Dissolution.  —  In  Weymouth,  etc., 
F.  Dist.  v.  Norfolk  County,  108  Mass.  142,  it 
was  held  that  a  petition  to  the  county  commis- 
sioners to  divide  the  property  and  debt  of  a 
fire  district,  made  by  a  portion  of  the  district 
who  voted  to  separate  therefrom,  was  not  ren- 
dered void  because  signed  by  a  majority  only 
of  the  committee  appointed  to  carry  into  effect 
the  vote  to  withdraw  from  the  fire  district,  nor 
by  the  fact  that  it  was  also  signed  by  parties 
not  upon  the  committee,  nor  by  the  fact  that 
it  was  not  made  within  ten  days  after  the  vote 
on  division. 

Division  of  Property. —  Under  the  Massachu- 


setts statute,  where  an  equal  division  of  prop, 
erty  was  found  to  be  impossible,  it  was  held 
that  upon  the  dissolution  of  a  fire  district,  the 
portion  receiving  the  greater  part  of  the  prop- 
erty might  be  directed  to  pay  the  equivalent  in 
money  for  the  other  portion  of  the  district. 
Weymouth,  etc.,  F.  Dist.  v.  Norfolk  County, 
108  Mass.  142. 

Petition  for  Establishment.  —  It  seems  that  it 
is  not  necessary  that  the  petition  for  the  estab- 
lishment of  a  town  fire  district  by  a  board  of 
supervisors  under  the  statute  shall  state  that 
it  is  made  by  a  majority  of  the  owners  of  the 
taxable  real  property  of  the  district  described. 
People  v.  Queens  County,  153  N.  Y.  370, 
affirming  People  v.  Queens  County,  14  N.  Y. 
App.  Div.  608. 

Establishment.  —  The  action  of  a  board  of 
supervisors  in  undertaking  to  establish  a  fire 
district  in  a  town,  under  section  37  of  the 
County  Law  as  amended  by  chapter  902,  Laws 
of  1896,  is  legislative  in  character  and  is  not 
rendered  subject  to  review  by  certiorari  be- 
cause the  affidavit  verifying  the  preliminary 
petition  does  not  state  that  the  petition  com- 
plies with  the  requirement  of  the  statute  that 
the  names  attached  appear,  by  the  last  assess- 
ment roll,  to  be  those  of  the  owners  of  more 
than  one-half  of  the  taxable  real  property  of 
the  district  described.  People  v.  Queens 
County,  153  N.  Y.  370. 

As  the  action  of  a  board  of  supervisors  in 
establishing  a  town  fire  district  under  the  stat- 
ute is  legislative  in  form,  they  are  presumed 
to  have  determined  the  preliminary  question 
of  fact  that  the  petition  was  signed  by  the  req- 
uisite number  of  owners  of  taxable  real  prop- 
erty; and  although  such  determination  may 
not  be  final,  the  burden  of  showing  the  fact  to 
be  otherwise  devolves  upon  those  who  attack 
the  validity  of  the  action  of  the  board.  This 
may  be  done  in  an  appropriate  action,  but  not 
in  ceriiorari  proceedings  where  the  issue  is  not 
raised.  People  v.  Queens  County,  153  N.  Y. 
370. 

2.  Fireproof. —  Knoxville  F.  Ins.  Co.  v.  Hird, 
4  Tex.  Civ.  App.  82;  Hickey  v.  Morrell,  102 
N.  Y.  454.    In  this  latter  case  goods  had  beeo 
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stored  in  a  warehouse  declared  to  be  fireproof, 
and  were  destroyed  by  a  fire  communicated  by 
the T wooden  window-frames  of  the  warehouse, 
which  had  caught  fire  from  a  neighboring 
building  In  an  action  to  recover  damages  for 
alleged  false  representations,  expert  testimony 
was  given  to  the  effect  that  a  building  so  con- 
structed could  not  be  considered  fireproof,  and 
that  it  was  practicable  to  construct  a  storage 
warehouse  which  would  be  fireproof  1  he 
nlaintiff  was  nonsuited  on  the  ground  that  the 
2a  "Sent  as  to  the  character  of  the  exterior  of 
the  building  was  a  mere  statement  of  opinion, 
but  this  waf  held  to  be  error  -  that  the  state- 
ment was  of  fact,  not  of  opinion  and  neces- 
sarily referred  to  the  quality  of  the  material, 
excluding  the  idea  that  it  was  of  wood 

A  Lease  of  a  lot  of  ground  described  by 
metes  and  bounds.  "  together  with  the  fire- 
proof brick  cotton-warehouse  built  thereon 
etc  was  construed  to  be  a  covenant  that  the 
warehouse  was  fireproof,  it  appearing  that  the 
lessee  leased  the  premises  for  the  purpose  of 
nrocuring  a  fireproof  warehouse  in  which 
fo  sto"^ cotton.      Vaughan  v.  Matlock,  23 

An're9proof  Safe.    (See  also  the  title  Fire  Insur- 
ance, ante,  p.  355-)      ^  PflicV  °,f. insuran^ 
stipulated  that  the  insured  should  keep  his 
books  in  a  fireproof  safe  and  in  case  of  loss 
should  produce  the  books  or  the  polic  y  would  be 
void    The  books  were  kept  in  a  safe  generally 
known  as  fireproof,  but  which  failed  to  pre- 
serve them  from  destruction  by  fire.    It  was 
held  that  the  assured  had  complied  with  the 
conditions.    The  court  said:  "  Appellant  con- 
tends that  a  '  fireproof  safe,'  within  the  mean- 
ing of  the  clause  of  the  policy  set  forth  in  the 
conclusions  of  fact,  is  one  that  actually  pre- 
serves its  contents  through  a  fire,  and  that 
Myers,  in  effect,  warranted  that  he  would  keep 
his  books  and  inventory  in  a  safe  that  would 
do  this     *    *    *    By  a  fireproof  safe,  within 
the  meaning  of  an  insurance  policy  such  as 
this  we  think  is  intended  a  safe  constructed 
of  incombustible  material  for  the  purpose  of 
resisting  fire,  and  commonly  regarded  as  suffi- 
cient for  this  purpose.    In  other  words,  it  is 
an  article  of  furniture  the  distinctive  name  of 
which  well  conveys  the  idea  that  the  purpose 
for  which  it  is  intended  is  the  preservation  of 
its  contents  from  the  effects  of  fire.    If  the  safe 


in  which  Myers  kept  his  books,  etc.,  was  con- 
structed  for  this  purpose,  and  was  commonly 
known  as  a  fireproof  safe  among  those  ac- 
quainted with  such  articles,  we  think  it  was  a 
fireproof  safe  within  the  meaning  of  this  policy, 
although  it  may  have  proven  insufficient  in 
this  instance,  he  not  being  negligent  in  its 
selection."  Knoxville  F.  Ins.  Co.  v.  Hird,  4 
Tex.  Civ.  App.  82.  . 

So  in  Sneed  v.  British-America  Assur.  Co., 
73  Miss.  279,  it  was  said:  "  The  words  '  fire- 
proof safe  '  in  this  policy,  in  view  of  the  situ- 
ation of  the  small  country  merchant,  and  his 
needs  for  and  employment  of  an  iron  safe,  can 
only  mean  the  usual  fireproof  safe  used  by  the 
country  generally  —  a  safe  composed  of  in- 
combustible materials,  and  fitted  to  protect,  to 
the  usual  extent  and  in  the  ordinary  way, 
books  and  papers  deposited  therein,  and  not 
that  rare  and  costly  structure  (if,  indeed,  such 
there  be),  which  is  capable  of  successfully 
withstanding  the  action  of  fire  altogether,  and 
of  preserving  its  contents  from  harm  abso- 

1UThe  plaintiffs  ordered  from  the  defendant  a 
No  4  fireproof  safe.    The  order  was  in  writ- 
ing and  contained  no  reference  to  a  warranty. 
A  safe  was  delivered  in  compliance  with  the 
order,  and  was  received  and  used  by  the  plain- 
tiffs for  the  storage  of  valuable  papers.     1  he 
building  in  which  it  was  kept  was  afterwards 
destroyed  by  fire,  and  some  of  the  contents  of 
the  safe  were  consumed.    It  was  held  (1)  that 
parol  evidence  was  inadmissible  to  prove  a 
warranty  made  at  the  time  the  order  was  given; 
(2)  that  the  words  "  fireproof  safe  '  did  not  im- 
ply a  warranty  of  the  quality  of  the  safe,  or 
that  it  would  protect  its  contents  from  fire  for 
any  definite  period  or  under  any  given  circum- 
stances.   The  court  said:  "  In  the  case  under 
consideration  the  plaintiffs  ordered  a  fireproof 
safe     There  is  'no  proof,  nor  was  it  in  fact 
claimed  at  the  trial,  that  the  article  delivered 
did  not  answer  the  description;  that  is,  that  it 
was  not  such  an  article  as  is  generally  known 
and  designated  as  a  '  fireproof  safe.       1  he 
evidence  shows  that  it  was  manufactured  and 
placed  on  the  market  in  the  same  way  that 
other  fireproof  safes  were  made.    Fireproof  is 
defined  by  Webster:  '  Proof  against  fire;  in- 
combustible.' "     Diebold   Safe,  etc.,  Co.  v. 
Huston,  55  Kan.  104. 
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FTRF's  Rule  of  Early  Common  Law. 

Scope  of  Article.  WiU5,3, 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 

*r  ^h'J'Jattlrs  of  SUBSTANTIVE  LAW  and  EVIDENCE  related  to  this  subject  see 
^SSS^--  CONTRIBUTORY  NEGLIGENCE,  vol.  7, 

f$  Damages,  vol.  s,  P.  537;  exemplary  damages  vol.  » 

P'  i FXPFRIMENTS  (IN  EVIDENCE),  vol.  12,  p.  398;  EXPERT  AND 
POPIN^Sn  /^DENCE,  vol.  I2,  p.  414;  ^GZ/G^Ciw  RAILROADS, 

I  SCOPE  OF  ARTICLE.  -  This  article  is  designed  4o  discuss  the  principles  of 
law  regulating  civil  liability  for  damages  occasioned  by  fire  exclusive  of  the 
cales  where,  though  a  loss  has  occurred  in  such  manner,  yet  the  liability  there- 
to is  merged  in  a  larger  liability,  irrespective  of  the  particular  agency  which 
occasioned  the  dama|e,  as  in  the  case  of  carriers,  warehousemen  etc.,  or  the 
^abi  itv  created  by  a  contract  of  insurance  against  fire.'  The  following  pages 
also  include  a  brief  reference  to  the  statutory  offense  of  setting  ou  a  fire 
unde  prescribed  conditions,  as  in  certain  seasons  of  the  year  or  on  land  of 
a  particular  character;  the  prohibitions  generally  relating  to  circumstances 
fn  which  afireset  out  is  especially  likely  to  escape  from  the  control  of  the 

^^le^r^ Majority  of  the  Cases  railroad  companies  have  been  the  parties 
defendant  there  is  but  little  difference  in  the  general  principles  controlling 
the  liability  of  such  defendants  and  that  of  other  defendants  except  in  so  far 
as  the  distinction  is  created  by  special  statutes.  In  such  instances  and 
wherever  else  necessary,  the  distinction  will  be  expressly  indicated.  It  has. 
not  therefore,  been  considered  advisable  to  classify,  or,  in  general  discuss  the 
present  topic  with  reference  to  the  several  classes  of  defendants  or  their 

Pn 'e^otbISt  Common  LAW  -  1.  In  General.  -  By  the  ancient  common 
law  or  custom  of  the  realm  if  a  house  took  fire  its  owner  was  held  answerable 
iZ  any  injury  thereby  occasioned  to  others  irrespective  of  the  question  of 
negligeynce  in  the  origin  or  spread  of  the  fire,*  a  rule,  it  has  been  said  which 
as  to  the  immateriality  of  negligence,  did  not  apply  to  cases  of  fire  started  m 


a  field.4 


1  A  Full  Treatment  of  the  Doctrines  Omitted  gently  suffered  it  to  escape  and  burn  ] his ,  neigh- 

Hereit  in  such  connections  will  be  found  under  bors  property,  ^  »a.  ImHefor  ^he  damage 

L  -c  f^r  evamnlp    Tarrifrs  of  If  the  wind  and  tempest  arose  ana  arove  11 

GhoVDPsevo        p  :i54   Fire  tsuRANCE  into  his  neighbor's  field,  he  would  be  liable 

OOODS  vol.  5,  p.  154,  unless  he  could  show  that  the  injury  was  oc- 

P^The  =SLl  Aspect  of  the  Subject  SKeS*  his  neighbor  by  the  Wot  God 

under  Cons  deration  will  be  found  fully  dis-  and  not  by  his  own  negligence^  g^'fsalk 

cussed  under  the  title  Arson,  vol.  2,  p.  917,  berv.lle  v.  Stampe  1  Ld  Raym.  264  1  Salk. 

3.  Eule  of  Early  Common  Law. -Com.  Dig.,  13;  Pari .tarn 1  ».  lsham,  1  Salk.  19,  Com.  Dig., 

SS  T  JfuSS  Pa°c   R^  De  fc£  A?S£f  tWe^e  Applied  to  Eires  in 

5  Colo  2Q4  13  Am  St    Rep.  221;  Bachelder  House  and  Field.  -  By  the  ancient  common 

v  Heaean  18  Me  33    McNa  ly  v.  Colwell,  91  law,  it  has  been  said,  it  was  held  that  a  person 

Mirh  f27  \o  Am  St  Rep  494  in  whose  house  a  fire  originated,  which  after- 

4  We  Jton    C    j!  in  Bidder  v.  Heagan,  wards  spread  to  his  neighbor's  property  and 

..VT  destroyed  it,  was  forced  to  make  good  the  loss 

Chief  B«on  Comyns  States  the  Rule  to  Be  that  an  whether  the  person  ^J^^^^^^  \\l 

action  on  the  case  lies  at  common  law  against  originated  was  negl.gen   in  respect  tc  the  hre 

the  owner  of  a  house  which  takes  fire  by  which  or  not;   and  subs equen tly  it  was  held  Ui|U 

another  is  iniured  and  adds,  "So  if  a  fire  be  such  person  would  be  responsible  tor  nre  in 

kintedina y£dor  clo^to  burn  stubble,  and  his  field  as  well  as  in  1 **£™U™£*™£t 
by  negligence  it  burns  corn  in  an  adjoining     that  the  person  who  makes  a  fire  m us  J  see  th« 

f  f    C°mA  ?g-  ACti°n  °n         CaSC  ie,~f 

A^Safly,  in  the  case  of  Perley  v.  East-     12"  Colo.  294,  13  Am  St    Rep   "i.    Also  in 
ern  R.  Co.,  98  Mass.  418,  96  Am.  Dec.  645,  it     the  case  of  Webb  v  Rome  etc    R.  Co    49  N 
was  observed  that,  by  the  common  law,  if  one      Y  425,  1?  Am  Rep  389,  ^^^^""1 
kindled  a  fire  upon  his  own  land,  and  negli-     the  opinion  of  the  court  sa  d  with  reference 
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The  Reason  for  This  Distinction  has  been  suggested  to  exist  in  the  fact  that  it 
was  frequently  proper  and  necessary  to  burn  stubble  or  other  matter  which 
encumbered  the  ground,  under  which  circumstances  the  fire  could  not  be 
under  such  complete  control  as  where  employed  for  domestic  purposes  in  a 
house,  in  addition  to  which,  in  the  latter  case,  negligence  on  the  part  of  the 
defendant  or  his  servants  would  in  most  cases  be  difficult  if  not  impossible  of 
proof. 1 

2.  Common-law  Rule  as  Changed  by  English  Statutes.  —  The  hardship  of  the 
common-law  rule  as  to  the  liability  of  a  house  owner  irrespective  of  negligence 
was  first  corrected  by  the  statute  of  6  Anne,  c.  31,  exempting  the  party  from 
liability  where  the  fire  was  occasioned  by  accident ; 8  which  statute  was  sub- 
stantially re-enacted  by  14  Geo.  III.,  c.  78. 3 

Exemption  Not  Afforded  for  Negligent  Fires.  —  Although  the  contrary  view  has 
been  expressed,4  the  better  doctrine  is  that  these  statutes  did  not  exempt 
from  liability  the  author  of  negligent  fires.5 

3.  Common -law  Rule  in  United  States.  —  The  statute  of  6  Anne,  c.  31,  as 
re-enacted  by  14  Geo.  III.,  has  been  held  a  part  of  the  common  law  of  this 
country.6 

III.  General  Rule  as  Now  Existing  —  1.  In  Absence  of  Special  Statute  — 

a.  Liability  for  Negligence.  —  The  present  general  rule  in  the  absence 
of  special  statute,  both  in  the  United  States,  England  and  Canada,  is  that  one 


to  the  rule  of  rigorous  liability  imposed  by  the 
early  common  law,  that  "  it  was  applied  not 
only  to  the  case  of  a  fire  arising  in  a  house, 
but  to  that  of  one  arising  on  the  open  land," 
citing  Turberville  v.  Stamp,  I  Salk.  13.  But  this 
lalter  case  does  not  support  the  position  of  the 
court  citing  it,  for  the  court  in  its  opinion  ex- 
pressly states,  "  But  here  the  verdict  hath 
found  negligence  in  the  defendant.  Therefore 
judgment  for  the  plaintiff."  See  report  of 
Turberville  v.  Stamp,  1  Comyns  Rep.  32. 

1.  See  Weston,  C.  J.,  in  Bachelder  v. 
Heagan,  18  Me.  33. 

Negligence  Ground  of  Liability.  —  In  the  case 
of  Burroughs  v.  Housatonic  R.  Co.,  15  Conn. 
124,  38  Am.  Dec.  64,  it  was  said  that  "  where 
by  the  custom  of  the  realm  the  owner  of  a 
house  which  takes  fire  and  is  destroyed  is 
made  answerable  for  the  damages,  it  proceeds 
upon  the  ground  of  negligence." 

2.  Recognition  of  Hardship  of  Common-law 
Rule.  —  Weston,  C.  J.,  in  Bachelder  v.  Heagan, 
18  Me.  33. 

In  the  case  of  Webb  v.  Rome,  etc.,  R.  Co., 
4g  N.  Y.  420,  10  Am.  Rep.  389,  the  court  said 
with  reference  to  the  ancient  rule  of  the  com- 
mon law:  "  At  first  it  was  held  that  the  de- 
fendant was  liable  though  guiltless  of  negli- 
gence, and  that  he  could  defend  himself  only 
by  showing  that  the  fire  was  excited  by  some 
superior  cause  which  he  could  not  resist  nor 
control.  And  so  firmly  fixed  was  this  rule  in 
the  common  law  that  there  must  needs  be  a 
statute  to  soften  its  rigor.  6  Anne,  c.  31,  §  67, 
and  14  Geo.  III.,  c.  78,  §  76." 

The  Statute  of  6  Anne,  c.  31,  provided  that 
no  action  should  be  maintained  against  any  in 
whose  house  or  chamber  any  fire  should  acci- 
dentally begin;  for  their  own  loss,  it  was  de- 
clared, is  sufficient  punishment  for  their  own 
or  their  servant's  carelessness.  But  if  such 
fire  happens  through  the  negligence  of  any 
servant  whose  loss  is  commonly  very  little, 
such  servant  shall  forfeit  one  hundred  pounds, 


to  be  distributed  among  the  sufferers;  and  in 
default  of  payment  he  shall  be  committed  to 
some  workhouse  and  there  kept  to  hard  labor 
for  eighteen  months,    i  Bl.  Com.  431. 

Blackstone's  Error.  —  Blackstone  in  his  Com- 
mentaries (1  Bl.  Com.  431).  refers  to  this  stat- 
ute as  6  Anne,  c.  3,  whereas  the  correct 
reference  is  chapter  31.  Following  Blackstone, 
many  courts  have  fallen  into  the  same  inaccu- 
racy, to  which  attention  is  called  by  Denman, 
C.  J.,  in  Filliter  v.  Phippard,  11  Q.  B.  354,  63 
E.  C.  L.  354. 

By  the  Law  of  the  Twelve  Tables  at  Rome  a 
person  by  whose  negligence  any  fire  began 
was  bound  to  pay  double  to  the  sufferers;  or, 
if  he  was  not  able  to  pay,  to  suffer  a  corporal 
punishment. 

3.  Terms  of  Statute  of  14  Geo.  III.  —  The  stat- 
ute 14  Geo.  III.,  c.  78,  §  86,  enacted  "  that  no 
action,  suit  or  process  whatever,  shall  be  had, 
maintained,  or  prosecuted  against  any  person 
in  whose  house,  chamber,  stable,  barn,  or 
other  building,  or  in  whose  estate  any  fire 
shall  after  the  said  twenty-fourth  day  of  June 
(1774)  accidentally  begin,  nor  shall  any  recom- 
pense be  made  by  such  person  for  any  damage 
suffered  thereby;  any  law,  usage,  or  custom 
to  the  contrary  notwithstanding."  This  stat- 
ute has  been  repealed  in  part,  but  section  86, 
among  others,  is  kept  in  force  by  7  &  8 
Vict.,  c.  84,  §  r,  and  sched.  (A). 

4.  See  Lansing  v.  Stone,  37  Barb.  (N.  Y.)  15. 

5.  Construction  of  English  Statutes  —  Doctrine 
that  Exemption  Not  Afforded  for  Negligent  Firet. 
—  Jaffrey  v.  Toronto,  etc.,  R.  Co.,  24  U.  C.  C. 
P.  271;  Filliter  v.  Phippard,  11  Q.  B.  347,63 
E.  C.  L.  347;  Webb  v.  Rome,  etc.,  R.  Co.,  49 
N.  Y.  420,  ro  Am.  Rep.  389. 

6.  English  Statutes  as  Fart  of  Common  Law  in 
United  States.  —  Lansing  v.  Stone,  37  Barb. 
(N.  Y.)  15.  And  see  Bogardus  v.  Trin  ty 
Church,  4  Paige  (N.  Y.)  178.  Compare,  how- 
ever, remarks  arguendo  of  Denio,  J.,  in  Althorf 
v.  Wolfe,  22  N.  Y.  355;  and  see  also  for  conien- 
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who  negligently  starts  a  fire  on  his  own  premises  or  negligently  permits  the 
Sap"  of  fire  therefrom,  whereby  another  person  is  injured,  is  liable  m  dam- 
ages therefor  to  the  extent  of  the  injury  suffered  1  . 

b  Necessity  for  Negligence  -  (i)  In  General.  -There  is  not  now 
nor  has  there  ever  been  any  doubt  about  the  liability  of  a  person  for  the  con- 
seauences  of  a  fire  negligently  started  or  controlled.  The  most  familiar  form 
of  the  rule,  therefore,  is  that  there  must  be  negligence  in  order  to  the  constitu- 
tion of  such  liability,*  indicating  frequent  latter-day  invocations  by  suitors  and 
denials  by  courts  of  the  early  common-law  rule  of  liability  irrespective  of  neg- 
ligence. 


tion  thai  the  statute  of  14  Geo.  III.,  c  28,  par. 
86  passed  on  the  eve  of  our  revolution  (1774). 
ne  ver  became  a  part  of  the  common  law  of  this 
country,  McNally  v.  Colwell,  91  Mich.  527. 
30  Am.  St.  Rep.  494;  Spaulding  v.  Chicago, 
etc    R.  Co.,  30  Wis.  110,  11  Am.  Rep.  550. 

l"  Liability  for  Negligence.  —  Vaughan  v. 
Menlove,  3  Bing.  N.  Cas.  468,  32  E  C  L  208; 
Filliter  v.  Phippard,  11  Q.  B.  347,  63  E.  C.  L. 
347-  Gillson  v.  North  Grey  R.  Co.,  33  U.  C.  g. 
B  144-  Wabash  R.  Co.  v.  Miller,  18  lnd.  App. 
c'aq-  Jacobs  v.  Andrews,  4  Iowa  506;  Webb  v. 
Rome,  etc.,  R.  Co.,  49  N.  Y.  420,  10  Am.  Rep. 
380-  Gregory  v.  Layton,  36  S.  Car.  93,  31  Am. 
St  Rep  857;  Texas,  etc.,  R.  Co.  v.  Hoskins, 
2  Tex  App.  Civ.  Cas.,  §  66;  Jordan  v.  Wyatt, 
4  Gratt.  (Va.)  151,  47  Am.  Dec.  720. 

Rule  Stated. —  We  have  the  common-law 
principle  well  established  and  thoroughly  rec- 
ognized and  still  existing  to  this  extent:  that 
he  who  negligently  sets  or  negligently  man- 
ages a  fire  on  his  own  property  is  liable  to  his 
immediate  neighbor  for  the  damage  caused  to 
him  by  the  spread  of  the  fire  on  to  his  neigh- 
bor's next  adjacent  property.  Folger,  J.,  in 
Webb  v.  Rome,  etc.,  R.  Co.,  49  N-  Y-  426,  10 
Am.  Rep.  389.  And  see  also  in  this  connec- 
tion the  case  of  Gillson  v.  North  Grey  R.  Co., 
33  U.  C.  Q.  B.  144,  in  which  it  was  observed 
that  since  the  passing  of  14  Geo.  III.,  c.  78, 
and  I  he  decision  on  section  86  of  that  act  in 
Filliter  v.  Phippard,  11  Q.  B.  347.  &3  E.  C.  L. 
347,  the  liability  for  injury  by  fire  is  restricted 
to  mischief  arising  from  negligence.  That  is, 
the  liability  for  injury  by  fire  is  placed  on  the 
same  footing  as  liability  for  other  injuries. 

It  Is  the  Duty  of  a  Party  Who  Sets  a  Fire  on  His 
Own  Premises  to  so  control  it  that  it  shall  not 
injure  the  property  of  his  neighbor.  He  must 
use  all  reasonable  diligence  to  prevent  injury, 
and  although  he  was  not  negligent  in  his  man- 
ner of  starting  it,  yet  if  he  is  guilty  of  negli- 
gence in  failing  to  control  it  he  is  liable  for 
the  consequences.  Jacobs  v.  Andrews,  4 
Iowa  506. 

Where  It  Was  Shown  that  the  Defendant  Did 
Not  Employ  Ordinary  Care  and  Diligence  in  the 

conslrurtion  of  the  chimney,  furnaces,  and 
flues  of  his  brewery,  or  that  he  was  guilty  of 
negligence  in  the  management  or  control 
thereof,  after  construction,  and  that  the  plain- 
tiff's factory  building  was  destroyed  as  a  re- 
sult of  negligence  in  either  particular,  the 
defendant  will  be  held  liable.  Gagg  v.  Vetter, 
41  lnd.  228,  13  Am.  Rep.  322. 

Stacking  Green  Hay  —  Liability  to  Spontaneous 
Combustion.  —  Where  a  party  constructed  a 
hayrick  on  the  extremity  of  his  own  property 
and  near  to  some  cottages  of  the  plaintiff,  on 
the  latter's  adjoining  property,  the  hay  being 
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green  and  liable  to  spontaneous  ignition  from 
fermentation,  he  was  held  liable  in  damages 
for  the  destruction  of  the  plaintiff's  property 
by  fire  so  communicated.  Vaughan  v.  Men- 
love,  3  Bing.  N.  Cas.  468,  32  E.  C.  L.  208. 

2.  Present  Rule  —  Negligence  Necessary  — 
England.  —  Vaughan  v.  Taff  Vale  R.  Co.,  5  H. 
&  N.  679,  6  Jur.  N.  S.  899,  29  L.  J.  Exch.  247, 
8  W.  R.  549,  2  L.  T.  N.  S.  394;  Hammersmith, 
etc.,  R.  Co.  v.  Brand,  L.  R.  4  H.  L.  171; 
Dimmock  v.  North  Staffordshire  R.  Co.,  4  F. 

6  F.  1058-  Aldridge  v.  Great  Western  R.  Co., 
3  M.  &  G.  515,  42  E.  C.  L.  272;  Piggot  v. 
Eastern  Counties  R.  Co.,  3  C  B.  229,  54  E. 
C.  L.  229.  . 

Canada.  —  Boulton  v.  Cooper,  cited  in  Dean 
v.  McCarty,  2  U.  C.  Q.  B.  448;  Hill  v.  Ontario, 
etc.,  R.  Union  Co.,  13  U.  C  Q.  B.  503;  Ball 
v.  Grand  Trunk  R.  Co.,  16  U.  C.  C.  P.  252; 
Owens  v.  Burgess,  11  Manitoba  L.  Rep.  75; 
Jaffrey  v.  Toronto,  etc.,  R.  Co.,  23  U.  C.  C. 
P.  553;  Gillson  v.  North  Grey  R.  Co.,  33  U. 
COB  129-  New  Brunswick  R.  Co.  v.  Robin- 
son, 11  Can.  Sup.  Ct.  Rep.  688;  Murphy  v. 
Dalcon,  5  Ont.  Rep.  541;  Furlong  v.  Carroll, 

7  Ont.  App.  145;  Spence  v.  Windsor,  etc.,  R. 
Co.,  10  Nova  Scotia  106.  And  see  Hewitt  v. 
Ontario,  etc.,  R.  Union  Co.,  11  U.  C.  Q.  B. 
604.  . 

United  States.  —  Musselwhite  v.  Atlantic, 
etc.,  R.  Co.,  4  Hughes  (U.  S.)  166. 

Connecticut.  —  Burroughs  v.  Housatonic  R. 
Co.,  15  Conn.  124,  38  Am.  Dec.  64;  Newton  v. 
New  York,  etc.,  R.  Co.,  56  Conn.  21,  32  Am. 
&  Eng.  R.  Cas.  347.  „  ,  , 

Delaware.  —  Maull  v.  Wilson,  2  Harr.  (Del.) 
443-  Jefferis  v.  Philadelphia,  etc.,  R.  Co.,  3 
Houst.  (Del.)  447!   Dolby  v.  Hearn,  1  Marv. 

^Georgia.  —  Macon,  etc.,  R.  Co.  v.  McCon- 
nell,  27  Ga.  481,  31  Ga.  133,  76  Am.  Dec.  685; 
Georgia  R.  Co.  v.  Lawrence,  74  Ga.  534.^ 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Smith,  11 
111.  App.  348;  Illinois  Cent.  R.  Co.  v.  Mills, 
42  111.  407;  Illinois  Cent.  R.  Co.  v.  Frazier,  64 
111.  28;  Chicago,  etc.,  R.  Co.  v.  Quaintance, 

58  HI.  389.  T    .  . 

Indiana.  —  Brummit  v.  Furness,  I  lnd.  App. 
401;  Ohio,  etc.,  R.  Co  v.  Trapp,  4  lnd.  App. 
69;  Lake  Erie,  etc.,  R.  Co.  v.  Griffin,  8  lnd. 
App.  47;  Indianapolis,  etc.,  R.  Co.  v.  Para- 
more,  31  lnd.  147:  Pittsburgh,  etc.,  R.  Co  .v. 
Culver,  60  lnd.  469;  Pittsburgh,  etc.  R.  Co. 
v.  Hixon,  no  lnd.  225;  Indiana,  etc.,  R.  Co.  v. 
Overman,  no  lnd.  538. 

Iowa.  —  Hanlon  v.  Ingram,  3  Iowa  Si; 
Jacobs  v.  Andrews,  4  Iowa  506;  Gandy  v. 
Chicago,  etc.,  R.  Co.,  30  Iowa  420,  6  Am.  Rep. 
682-  Jackson  v.  Chicago,  etc.,  R.  Co.,  31  Iowa 
176,'  7  Am.  Rep.  120;  Callahan  v.  Burlington, 
Volume  XIII. 


General  Rule  as  Now  Existing. 


FIRES. 


In  Absence  of  Special  Statute. 
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setting  out  a  fire  and  due  diligence  in  preventing  its  escape  or  spread  will 


etc.,  R.  Co.,  23  Iowa  562;  Conn  v.  May,  36 
Iowa  242;  Thoburn  v.  Campbell,  80  Iowa  338. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Butts,  7 
Kan.  308;  Emerson  v.  Gardiner,  8  Kan.  452; 
Missouri,  etc.,  R.  Co  v.  Davidson,  14  Kan. 
349;  Atchison,  etc.,  R.  Co.  v.  Bales,  16  Kan. 
253;  Leavenworth,  etc.,  R.  Co.  v.  Cook,  18 
Kan.  261;  Manhattan,  etc.,  R.  Co.  v.  Keeler, 
32  Kan.  163;  Atchison,  etc.,  R.  Co.  v.  Dennis, 
38  Kan.  424;  Sweeney  v.  Merrill,  38  Kan.  216, 
5  Am.  St.  Rep.  734;  Interstate  Galloway 
Cattle  Co.  v.  Kline,  51  Kan.  23;  St.  Louis, 
etc.,  R.  Co.  v.  Hoover,  3  Kan.  App.  577; 
Atchison,  etc.,  R.  Co.  v.  Huitt,  I  Kan.  App. 
781. 

Kentucky.  —  Kentucky  Cent.  R.  Co.  v.  Bar- 
row, 89  Ky.  638;  Louisville,  etc.,  R.  Co.  v. 
Mitchell,  (Ky.  1895)  29  S.  W.  Rep.  860. 

Louisiana.  —  Edrington  v.  Louisville,  etc., 
R.  Co.,  41  La.  Ann.  96. 

Maine.  —  Weston,  C.  J.,  in  Bachelder  v. 
Heagan,  18  Me.  33;  Hewey  v.  Nourse,  54  Me. 
256;  Sturgis  v.  Robbins,  62  Me.  289;  Burbank 
v.  Bethel  Steam  Mill  Co.,  75  Me.  380,  46  Am. 
Rep.  400;  Lowney  v.  New  Brunswick  R.  Co., 
78  Me.  479,  29  Am.  &  Eng.  R.  Cas.  116. 

Massachusetts.  —  Barnard  v.  Poor,  21  Pick. 
(Mass.)  378;  Tourtellot  v.  Rosebrook,  11  Met. 
(Mass.)  460;  Higgins  v.  Dewey,  107  Mass.  494, 
9  Am.  Rep.  63. 

Minnesota. — Woodson  v.  Milwaukee,  etc., 
R.  Co.,  21  Minn.  60;  Day  v.  H.  C.  Akeley 
Lumber  Co.,  54  Minn.  522. 

Missouri.  —  Finley  v.  Langston,  12  Mo.  120; 
Smith  v.  Hannibal,  etc.,  R.  Co.,  37  Mo.  287; 
Fitch  v.  Pacific  R.  Co.,  45  Mo.  322;  Kenney  v, 
Hannibal,  etc.,  R.  Co.,  80  Mo.  573;  Catron  v. 
Nichols,  81  Mo.  80,  51  Am.  Rep.  222. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268. 

Nevada. — Longabaugh  v.  Virginia  City,  etc., 
R.  Co.,  9  Nev.  295. 

New  Jersey.  —  Morris,  etc.,  R.  Co.  v.  State, 
36  N.  J.  L.  553;  Read  v.  Pennsylvania  R.  Co., 
44  N.  J.  L.  280. 

New  York.  —  Cook  v.  Champlain  Transp. 
Co.,  1  Den.  (N.  Y.)  91;  Sheldon  v.  Hudson 
River  R.  Co.,  14  N.  Y.  218,  67  Am.  Dec.  155; 
Clark  v.  Foot,  8  Johns.  (N.  Y.)  421;  Rood  v. 
New- York,  etc.,  R.  Co.,  18  Barb.  (N.  Y.)  80; 
Stuart  v.  Hawley,  22  Barb.  (M.  Y.)  619;  Lan- 
sing v.  Stone,  37  Barb.  (N.  Y.)  15;  Teall  v. 
Barton,  40  Barb.  (N.  Y.)  137;  Calkins  v. 
Barger,  44  Barb.  (N.  Y.)  424;  Collins  v.  New 
York  Cent.,  etc.,  R.  Co.,  5  Hun  (N.  Y.)  503; 
Bevier  v.  Delaware,  etc..  Canal  Co.,  13  Hun 
(N.  Y.)  254;  Wheeler  v.  New  York  Cent.,  etc., 
R.  Co.,  67  Hun  (N.  Y.)  639;  Loeber  v.  Roberts, 
60  N.  Y.  Super.  Ct.  202;  Sheldon  v.  Hudson 
River  R.  Co.,  14  N.  Y.  218,  67  Am.  Dec.  155; 
Fero  v.  Buffalo,  etc.,  R.  Co.,  22  N.  Y.  215,  78 
Am.  Dec.  178;  Hinds  v.  Barton,  25  N.  Y.  544; 
Webb  v.  Rome,  etc.,  R.  Co.,  49  N.  Y.  420,  10 
Am.  Rep.  389;  Losee  v.  Buchanan,  51  N.  Y. 
476,  10  Am.  Rep.  623;  Babcock  v.  Fitchburg 
R.  Co.,  140  N.  Y.  308;  Briggs  v.  New  York 
Cent.,  etc.,  R.  Co.,  Sheld.  (N.  Y.)  402;  Hays 
v.  Miller,  6  Hun  (N.  Y.)  320. 

North   Carolina.  —  Roberson    v.    Kirby,  7 


Jones  L.  (52  N.  Car.)  477.  And  see  Lamb  v. 
Sloan,  94  N.  Car.  534. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.  v. 
Yeiser,  8  Pa.  St.  366;  Huyett  v.  Philadelphia, 
etc.,  R.  Co.,  23  Pa.  St.  373;  Frankford,  etc., 
Turnpike  Co.  v.  Philadelphia,  etc.,  R.  Co.,  54 
Pa.  St.  350,  93  Am.  Dec.  708;  Philadelphia, 
etc.,  R.  Co.  v.  Yerger,  73  Pa.  St.  121 ;  Erie  R. 
Co.  v.  Decker,  78  Pa.  St.  293;  Philadelphia, 
etc.,  R.  Co.  v.  Hendrickson,  80  Pa.  St.  182,  21 
Am.  Rep.  97;  Jennings  v.  Pennsylvania  R. 
Co.,  93  Pa.  St.  337. 

South  Carolina.  —  McCready  v.  South  Car, 
olina  R.  Co.,  2  Strobh.  L.  (S.  Car.)  356;  Brown 
v.  Atlanta,  etc.,  Air  Line  R.  Co.,  19  S.  Car.  39, 
13  Am.  &  Eng.  R.  Cas.  479;  Gregory  v.  Lay- 
ton,  36  S.  Car.  93,  31  Am.  St.  Rep.  857; 
Thompson  v.  Richmond,  etc.,  R.  Co.,  24  S. 
Car.  366. 

South  Dakota. — White  v.  Chicago,  etc.,  R. 
Co.,  1  S.  Dak.  326,  45  Am.  &  Eng.  R.  Cas. 
565;  Mattoon  v.  Fremont,  etc.,  R.  Co.,  6  S. 
Dak.  301. 

Texas.  —  International,  etc.,  R.  Co.  v.  Tim- 
mermann,  61  Tex.  660;  Texas,  etc.,  R.  Co.  v. 
Meadows,  73  Tex.  35;  Ft.  Worth,  etc.,  R.  Co. 
v.  Wallace,  74  Tex.  581;  Martin  v.  Texas, 
etc.,  R.  Co.,  87  Tex.  117;  Houston,  etc.,  R. 
Co.  v.  McDonough,  1  Tex.  App.  Civ.  Cas., 
§651;  East  Line,  etc.,  R.  Co.  v.  Hart.  2  Tex. 
App.  Civ.  Cas.,  §  419;  Gulf,  etc.,  R.  Co.  v. 
Cusenberry,  5  Tex.  Civ.  App.  114;  St.  Louis 
Southwestern  R.  Co.  v.  Lindley,  (Tex.  Civ. 
App.  1895)  29  S.  W.  Rep.  1101;  Martin  v. 
Texas,  etc.,  R.  Co.,  87  Tex.  117;  St.  Louis 
Southwestern  R.  Co.  v.  Knight,  (Tex.  Civ, 
App.  1897)  41  S.  W.  Rep.  416. 

Virginia. — Bernards.  Richmond,  etc.,  R. 
Co.,  85  Va.  792,  17  Am.  St.  Rep.  103. 

Wisconsin.  —  Fahn  v.  Reichart,  8  Wis.  255, 
76  Am.  Dec.  237;  McHugh  v.  Chicago,  etc., 
R.  Co.,  41  Wis.  78;  Menominee  River  Sash, 
etc.,  Co.  v.  Milwaukee,  etc.,  R.  Co.,  91  Wis. 
447- 

Wyoming.  —  Union  Pac.  R.  Co.  v.  Gilland, 
4  Wyoming  395. 

The  Principle  Applicable  to  Such  Cases  is  that 
the  party  in  the  exercise  of  his  legal  rights 
must  use  reasonable  and  proper  care  to  avoid 
injury  to  others.  But  if  such  care  be  exer- 
cised and  an  injury  result  to  others,  no  liability 
attaches.  Indianapolis,  etc.,  R.  Co.  v.  Para- 
more,  31  Ind.  147.  And  see  Clark  v.  Foot,  8 
Johns.  (N.  Y.)  421;  Panton  v.  Holland,  17 
Johns.  (N.  Y.)  92,  8  Am.  Dec.  369;  Philadel- 
phia, etc.,  R.  Co.  v.  Yeiser,  8  Pa.  St.  366. 

Where  a  Party  Having  a  License  to  Enter  a 
House  with  a  Lighted  Candle  to  procure  property 
he  is  allowed  to  keep  there,  so  enters,  and 
soon  after  the  house  takes  fire  and  is  con- 
sumed with  its  contents,  no  action  will  lie  by 
the  tenant  of  the  premises  to  recover  the  value 
of  his  goods  destroyed,  without  proof  of  neg- 
ligence or  carelessness  on  the  part  of  the  per- 
son having  so  caused  the  fire.  Lansing  v. 
Stone,  37  Barb.  (N.  Y.)  15. 

Province  of  Quebec  —  Exception  to  General  Rule. 
—  In  the  province  of  Quebec  the  rule  is  that 
a  railway  company  is   absolutely  liable  for 
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afford  exemption  from  liability  for  the  damage  it  may  do  to  the  premises  or 
property  of  others.1 

Fire  Is  a  Necessary  Agent  in  Common  Use  in  Life,  and  from  its  employment  under 
ordinary  conditions  negligence  or  wrong  is  not  inferable.2 

(V)  Person  Using  Fire  Not  Insurer  Against  Injury.  —  A  proprietor  who 
employs  fire  on  his  own  land  in  order  to  clear  it,  is  not  an  insurer  that  no 
injury  shall  happen  to  his  neighbor,  but  is  responsible  only  for  his  negligence.3 
Thus,  if  A  sets  fire  to  his  own  fallow  ground,  as  he  may  lawfully  do,  from 
which  the  fire  communicates  to  and  destroys  the  woodland  of  B,  his  neigh- 
bor, no  action  lies  therefor  against  A,  unless  there  was  some  negligence  or 
misconduct  on  his  part.4  . 

(4)  Rule  as  Applied  to  Railroads.  —  In  the  absence  of  special  statute  the 
same  rule  of  liability  with  reference  to  negligence  applies,  in  general,  to  rail- 
road companies  as  to  other  corporations  or  to  natural  persons.5 

The  Fact  that  Railroad  Companies  Habitually  Use  a  Dangerous  Element  in  the  conduct  Ol 
their  business,  and,  it  may  be,  under  circumstances  of  especial  danger  to 
adjacent  property  owners,  does  not  affect  the  measure  of  their  liability,  for,  as 
it  has  been  said,  "  The  law  in  conferring  the  right  to  use  an  elementof  dan- 
"  ger  protects  the  person  using  it,  except  for  his  abuse  of  his  privilege."  6 


damages  caused  by  sparks  from  its  engine, 
even  though  the  engine  is  of  the  most  perfect 
.construction  and  is  supplied  with  the  best  and 
most  modern  appliances  to  prevent  the  escape 
of  fire  and  is  managed  with  the  utmost  care 
and  prudence.  Leonard  v.  Canadian  Pac.  R. 
Co.,  15  Quebec  L.  Rep.  93.  And  see  Jodoin 
v.  La  Compagnie  du  Chemin,  etc.,  Montreal 
L.  R.  1  Super.  Ct.  316;  La  Compagnie  du 
■Grand  Tronc,  etc.  v.  Meegan,  Montreal  L.  R. 
1  Q.  B.  364;  North  Shore  R.  Co.  v.  McWillie, 
Montreal  L.  R.  5  Q-  B-  I22- 

Negligence,  Unskilfulness,  or  Malice.  —  Where 
the  owner  of  land  who  has  received  damages 
from  a  railroad  for  a  right  of  way  brings  an 
action  for  inj  ary  by  sparks  from  the  company's 
engines,  he  cannot  recover,  it  has  been  held, 
unless  on  proof  of  negligence,  unskilfulness, 
or  malice.  Philadelphia,  etc.,  R.  Co.  v. 
Yeiser,  8  Pa.  St.  366.  And  see  Emerson  v. 
Gardiner,  8  Kan.  452. 

1.  Rule  of  Exemption  Stated,  —  Hanlon  v. 
Ingram,  3  Iowa  81;  De  France  v.  Spencer,  2 
Greene  (Iowa)  462,  52  Am.  Dec.  533. 

2.  Elliott,  J.,  in  Louisville,  etc.,  R.  Co.  v. 
Nitsche,  126  Ind.  231,  22  Am.  St.  Rep.  582. 

3.  Person  Using  Fire  to  Clear  Land  Not  Insurer. 

—  Dean  v.  McCarty,  2  U.  C.  Q.  B.  448;  Brum- 
mit  v.  Furness,  1  Ind.  App.  401;  Callahan  v. 
Burlington,  etc.,  R.  Co.,  23  Iowa  562;  Catron 
v.  Nichols,  81  Mo.  80,  51  Am.  Rep.  222. 

4.  Clark  v.  Foot,  8  Johns.  (N.  Y.)  421; 
Stuart  v.  Hawley,  22  Barb.  (N.  Y.)  619. 

The  Burning  of  Fallow  Land  and  Superincum- 
bent Combustible  Matter  is  of  frequent  necessity 
in  husbandry,  and  is  a  lawful  act  for  which 
there  is  no  liability  in  law  unless  the  fire  is 
set  at  an  improper  time  or  is  carelessly  man- 
aged.   Hays  v.  Miller,  6  Hun  (N.  Y.)  320. 

5.  Liability  of  Railroads.  —  Pennsylvania  Co. 
v.  Watson,  81*  Pa.  St.  293.  To  the  same  effect 
see  cases  cited  supra,  notes  to  subsection 
Necessity  for  Negligence. 

Railroad  Companies  Not  Insurers  Against  Fires, 

—  Railroad  companies  are  not  insurers  against 
loss  of  property  by  fire  from  the  smokestack 
or  engine,  but  all  that  is  required  of  them  is 


that  they  shall  use  the  best  known  spark 
arresters  and  keep  them  in  good  order,  and 
operate  their  engines  and  appliances  without 
negligence.  Toledo,  etc.,  R.  Co.  v.  Larmon, 
67  111.  68;  Kentucky  Cent.  R.  Co.  v.  Barrow, 
89  Ky.  638;  Rost  v.  Missouri  Pac.  R.  Co.,  76 
Tex.  168. 

Liability  for  Purely  Accidental  Fires.  —  A  rail- 
road company  is  not  responsible  for  an  un- 
avoidable accident  caused  by  fire  from  one  of 
its  engines.  Indianapolis,  etc.,  R.  Co.  v.  Para- 
more,  31  Ind.  143;  Leavenworth,  etc.,  R.  Co. 
v.  Cook,  18  Kan.  261,  15  Am.  R.  Rep.  350; 
Atchison,  etc.,  R.  Co.  v.  Riggs,  31  Kan.  622, 
15  Am.  &  Eng.  R.  Cas.  531;  Atchison,  etc., 
R.  Co.  v.  Dennis,  38  Kan.  424,  32  Am.  &  Eng. 
R.  Cas.  318;  St.  Louis,  etc.,  R.  Co.  v.  Hoover, 
3  Kan.  App.  577.  But  a  fire  caused  by  negli- 
gence can  never  be  said  to  be  a  fire  accident- 
ally begun.  Webb  v.  Rome,  etc.,  R.  Co.,  49 
N.  Y.  420,  10  Am.  Rep.  389,  4  Am.  R.  Rep. 
547,  affirming  3  Lans.  (N.  Y.)  453. 

6.  Lawful  Use  of  Dangerous  Element — No 
Liability  Except  for  Negligence.  —  Vaughan  v. 
Taff  Vale  R.  Co.,  5  H.  &  N.  679;  Burlington, 
etc.,  R.  Co.  v.  Westover,  4  Neb.  268;  Longa- 
baugh  v.  Virginia  City,  etc.,  R.  Co.,  9  Nev. 
295;  Frankford,  etc.,  Turnpike  Co.  v.  Phila- 
delphia, etc.,  R.  Co.,  54  Pa.  St.  35°,  93  Am- 
Dec.  708;  Pennyslvania  Co.  v.  Watson,  81*  Pa. 
St.  293;  Nashville,  etc.,  R.  Co.  v.  Tyne,  (Tenn. 
1882)  7  Am.  &  Eng.  R.  Cas.  515;  Houston, 
etc.,  R.  Co.  v.  McDonough,  1  Tex.  App.  Civ. 
Cas.,  §  651. 

Extent  and  Limits  of  Doctrine  that  Party  Must 
So  Use  His  Own  Property  as  Not  to  Injure  Others. 
—  The  question  is  not,  said  the  court  in  Hill 
v.  Ontario,  etc.,  R.  Union  Co.,  13  U.  C.  Q.  B. 
503,  that  the  defendants  are  liable  for  all  the 
consequences  in  every  event  which  may  fol- 
low the  use  of  a  dangerous  agent  sanctioned 
by  the  legislature;  but  it  is  whether  the  de- 
fendants have  used  all  reasonable  precautions 
and  appliances  to  prevent  accidents.  There 
is  no  doubt  of  the  general  principle  that  every 
individual  and  company  must  so  use  his  or 
their  property  as  not  to  occasion  injury  to 
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Lawful  Use  of  Fire  —  Not  Liable  in  Exercise  of  Due  Care  and  Skill.  —  A  railroad  com- 
pany, therefore,  is  not  liable  for  the  destruction  of  property  by  fire  ignited  by 
a  spark  emitted  from  an  engine  used  in  the  operation  of  the  railroad,  where 
due  care  and  skill  have  been  exercised  in  the  conduct  of  the  business  for  which 
it  was  incorporated  by  the  legislature.1 

But  Where  a  Company  Was  Not  Authorized  by  its  act  of  incorporation  to  use  loco- 
motive engines,  it  has  been  held  that  it  uses  them  at  its  peril,  and  is  liable 
for  fires  caused  by  the  emission  of  sparks  irrespective  of  negligence,  and 
although  it  has  taken  all  reasonable  precautions  to  prevent  injury. 2 

c.  Degree  of  Care  Required  —  (i)  In  General.  — The  degree  of  care 
which  will  exempt  from  liability  for  a  loss  by  fire  is  generally  held  to  be  rea- 


others;  but  when  the  legislature  has  sanc- 
tioned the  use  of  an  extraordinary  agent,  then 
the  principle  must  be  qualified  by  the  usage 
and  appliances  of  science,  and  that  must  be 
governed  also  by  the  object  of  the  matter 
which  has  been  so  sanctioned  by  the  legisla- 
ture. 

1.  Railroad  Companies  —  Due  Care  and  Skill. — 

Vaughan  v.  Taff  Vale  R.  Co.,  5  H.  &  N.  679; 
Burroughs  v.  Housatonic  R.  Co.,  15  Conn. 
124,  38  Am.  Dec.  64;  Bernard  v.  Richmond, 
etc.,  R.  Co.,  85  Va.  792,  17  Am.  St.  Rep.  103. 

If  Railroad  Companies  Use  All  Proper  and  Rea- 
sonable Precaution  to  prevent  the  escape  of  fire 
from  their  engines  by  the  application  of  the 
best  and  most  approved  mechanical  appliances 
for  that  purpose,  and  keep  the  same  con- 
stantly in  good  repair  while  in  use,  and  care- 
fully and  skilfully  managed  by  competent  and 
prudent  engineers,  the  law  is  that  they  will 
not  be  held  responsible  for  injuries  that  may 
occur  from  fire.  Chicago,  etc.,  R.  Co.  v. 
Quaintance,  58  111.  389. 

Illustration.  —  In  the  case  of  Rood  v.  New- 
York,  etc.,  R.  Co.,  18  Barb.  (N.  Y.)  80,  it  ap- 
peared that  the  woods  of  the  plaintiff  had  been 
destroyed  by  fire  alleged  to  have  been  commu- 
nicated by  sparks  from  the  defendant's  loco- 
motive. Il  was  shown  that  the  train  was 
running  at  the  usual  rate  of  speed  in  the  open 
country  at  the  time  the  fire  was  started,  that 
the  engine  was  of  the  most  approved  construc- 
tion, the  spark  arrester  of  the  best  pattern,  and 
that  a  suitable  police  had  been  provided  along 
the  road  for  the  the  purpose  of  following  trains 
and  looking  out  for  and  extinguishing  fires. 
These  circumstances  were  held  sufficient  to 
discharge  the  defendant  from  liability  for  the 
damages  which  were  supposed  to  have  been 
occasioned  by  flying  sparks  from  the  engine. 

Right  to  Burn  Off  Right  of  Way.  —  A  railroad 
company  has  a  right  to  remove  combustible 
material  from  its  right  of  way,  and  it  is  not 
necessarily  guilty  of  negligence  in  employing 
fire  for  the  purpose.  Louisville,  etc.,  R.  Co. 
v.  Nitsche,  126  Ind.  231,  22  Am.  St.  Rep.  582. 
It  is  the  duty  of  a  railroad  company,  as  will 
be  more  fully  seen  hereafter,  to  clear  its  right 
of  way  of  such  substances,  and  it  may  law- 
fully  use  fire  for  such  purpose.  Nor  will  there 
be  liability  for  consequent  damages  toothers 
in  the  absence  of  all  negligence.  Atchison, 
etc.,  R.  Co.  v.  Dennis,  38  Kan.  426. 

A  Railroad  Company  Setting  a  Fire  on  its  Own 
Premises  for  a  Lawful  Purpose,  and  guilty  of  no 
negligence  in  permitting  it  to  escape,  is  not 
liable  for  damages  resulting  therefrom  to  the 


property  of  an  adjacent  proprietor.  Pitts- 
burgh, etc..  R.  Co.  v.  Culver,  to  Ind.  469. 

Loss  Without  Negligence  Mere  Incident  of  Law- 
ful Operation  of  Road.  —  If  in  the  necessary  use 
of  fire  for  the  production  of  steam,  by  the 
usual  and  best  approved  appliances,  without 
negligence,  sparks  escape  from  a  locomotive 
engine  and  set  on  fire  the  premises  of  adja-. 
cent  owners  of  property,  such  loss  must  be 
borne  by  the  owner  as  one  of  the  incidents  of 
the  operation  of  railroads.  Burlington,  etc., 
R.  Co.  v.  Westover,  4  Neb.  268;  Philadelphia, 
etc.,  R.  Co.  v.  Hendrickson,  80  Pa.  §t.  182,  21 
Am.  Rep.  97;  White  v.  Chicago,  etc.,  R.  Co., 
I  S.  Dak.  326. 

2.  Rule  Applicable  to  Unchartered  Railroads.  — 
It  has  been  said  that  where  the  use  of  fire  is  not 
authorized,  as  in  the  case  of  unchartered  rail- 
road companies,  it  may  be  sufficient  to  show 
the  destruction  simply  by  fire  from  the  defend- 
ant's engine,  where  the  burden  will  be  on  the 
defendant  to  disprove  negligence.  Jones  v. 
Festiniog  R.  Co.,  9  B.  &  S.  835,  37  L.  J.  Q.  B. 
214,  L.  R.  3  Q.  B.  733,  17  W.  R.  28,  18  L.  T. 
N.  S.  902;  Houston,  etc.,  R.  Co.  v.  McDon- 
ough,  1  Tex.  App.  Civ.  Cas.,  §  651. 

Operation  of  Logging  Road  in  Absence  of  Char- 
ter.—  In  the  case  of  Kendrick  v.  Towle,  60 
Mich.  363,  1  Am.  St.  Rep.  526,  the  circumstance 
was  adverted  to  that  the  logging  railroad 
in  the  operation  of  which  the  damage  was 
caused,  was  the  private  property  of  the  de- 
fendant railroad  corporation  built  under  no 
charter  from  the  state,  and  run  and  constructed 
as  a  private  enterprise.  But  as  there  was  clear 
evidence  of  negligence,  the  question  of  its 
essentiality  did  not  arise,  the  court  only  ob- 
serving that  it  was  a  matter  of  common  knowl- 
edge that  moving  machinery  propelled  by 
steam  was  exceedingly  dangerous  and  liable 
to  cause  unintentional  fires;  and  that  persons 
owning  and  operating  such  enterprises  as- 
sumed large  responsibilities,  and  special  pre- 
caution against  injury  to  the  property  of  others 
was  required  to  be  observed.  All  this,  of 
course,  is  but  a  statement  of  the  general  doc- 
trine applicable  to  all  railroads,  though  using 
steam  and  fire  in  its  generation  by  express 
legislative  sanction. 

Unauthorized  Operation  of  Steamboat.  —  See 
the  case  of  Hilliard  v.  Thurston,  9  Ont.  App. 
514,  for  the  intimation  that  the  owner  of  a 
steamboat  navigated  within  the  waters  of  On- 
tario without  legitimate  authority  would  be 
liable  for  loss  occasioned  to  property  by  fire 
communicated  from  the  steamboat  without 
any  proof  of  actual  negligence. 
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sonable  or  ordinary  care,  or  such  prudence  as  a  reasonably  cautious  man  ordi- 
noriiv  pVercises  in  connection  with  his  own  affairs.1 

/Jy  S  Precaution.  -  A  person  is  not,  in  general,  bound  to  use  every 
;hlTn,pcaution  to  prevent  injury  to  others  from  a  legitimate  use  of  fire.-* 
P   sLanes"  Deg"  oT  cLe  Ls  than  eLL  -  Nor  will  one  be  held  liable  for  loss 
by  fhe  occurring  in  the  exercise  of  the  smallest  degree  less  than  extreme  care 

^ Vi^tflnce  to  Railroad  Companies,  it  has  been  declared  that  they  are  held  to 
no  heater  degree  of  care  to  prevent  sparks  from  escaping  from  their  engines 
or  buildings  and  injuring  their  neighbors  than  any  other  owners  of  property.* 


1  Degree  of  Care  Required  —  Canada.  —  Booth 
„.Moffatt,  ii  Manitoba  L.  Rep.  25;  Hill  v. 
Ontario,  etc.,  R.  Union  Co.,  13  U.  C.  Q.  B. 

S° Arkansas.  —  Planters'  Warehouse,  etc.,  Co. 
v.  Taylor,  64  Ark.  307-  . 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Quaint- 
ance,  58  111.  389;  Toledo,  etc.,  R.  Co.  v.  Lar- 
mon'67  111.  68. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Rich- 
ardson, 66  Ind.  43,  32  Am.  Rep.  94. 

—  Jacobs  ?.  Andrews,  4  Iowa  500; 
Jackson  v.  Chicago,  etc.,  R.  Co.,  31  Iowa  176, 
7  Am.  Rep.  120. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Woodruff,  4  Md.  242,  59  Am.  Dec-  J2--  Baltl" 
more,  etc.,  R.  Co.  v.  Shipley,  39  Md.  251,  11 
Am.  R.  Rep.  269. 

Michigan.  —  Hagan  z>.  Chicago,  etc.,  K.  Co., 

86  Mich.  615. 

tfyW*  Island.  —  Smith  z/.  Old  Colony,  etc., 
R  Co.,  10  R.  I.  22,  6  Am.  R.  Rep.  144. 

7VxaJ  —  Texas,  etc.,  R.  Co.  p.  Medaris,  64 
Tex  92  29  Am.  &  Eng.  R.  Cas.  159;  Martin 
v.  Texas,  etc.,  R.  Co.,  87  Tex.  117;  St.  Louis 
Southwestern  R.  Co.  v.  Knight,  (Tex.  Civ. 
App.  1899)  49  S.  W.  Rep.  250. 

Rule  Stated  Another  Way.  —  It  has  been  said 
to  be  the  duty  of  a  railroad  company,  in  the 
use  of  an  engine,  to  use  such  precaution  as 
might  reasonably  prevent  damage  to  others, 
and  failure  to  do  so  is  negligence.  Lacka- 
wanna, etc.,  R.  Co.  v.  Doak,  52  Pa.  St.  379-  91 
Am.  Dec.  166. 

Negligence  Not  Determinable  by  Comparison 
with  Actual  Conduct  of  Others.  —  Though  the 
requirement  is  for  reasonable  and  ordinary 
care,  such  as  a  reasonably  prudent  man  might 
be  expected  to  employ  in  connection  with  his 
own  business,  whether  a  railroad  company 
was  negligent  in  communicating  fire  from  a 
locomotive  to  adjoining  property  is  not  deter- 
mined by  measuring  its  conduct  with  other 
railroads  in  the  vicinity.  Grand  Trunk  R. 
Co.  v.  Richardson,  91  U.  S.  454;  Cronk  v.  Chi- 
cago, etc.,  R.  Co.,  3  S.  Dak.  93,  54  Am.  &  Eng. 
R.  Cas.  525. 

2.  Steinweg  v.  Erie  R.  Co.,  43  N-  Y-  I23.  3 
Am.  Rep.  673. 

3.  Baltimore,  etc.,  R.  Co.  v.  Woodruff,  4 
Md.  242,  59  Am.  Dec.  72. 

4.  Degree  of  Care  —  Railroad  Companies  Within 
General  Rule.  —  Ohio,  etc.,  R.  Co.  v.  Shanefelt, 
47  111.  497,  95  Am.  Dec.  504;  Briggs  v.  New 
York  Cent.,  etc.,  R.  Co.,  Sheld.  (N.  Y.)  402; 
Martin  v.  Texas,  etc.,  R.  Co.,  87  Tex.  117. 

A  Railroad  Company  May  Burn  Combustibles 
from  its  Right  of  Way,  and  in  doing  so  is  held 
to  no  higher  degree  of  care  than  a  cautious  and 


prudent  man  should  use  in  removing  combus- 
tibles from  his  own  premises.  Lake  Erie, 
etc    R.  Co.  v.  Naron,  18  Ind.  App.  193. 

Stated  Reason  for  Rule  Not  Requiring  Utmost 
Care. —  In  taking  the  land  for  the  right  of 
way,  it  has  been  held,  it  is  to  be  assumed  that 
the  owner  was  compensated  for  the  enhanced 
danger  from  fire  caused  by  the  location  of  the 
track.    This  includes  the  danger  of  fires  acci- 
dentally, but  not  negligently,  set  out.  There- 
fore in  an  action  by  such  owner  for  the  value 
of  property  destroyed    by  fire    through  the 
alleged  negligence   of   the  defendant,  it  is 
proper  to  refuse  to  instruct  that  the  defendant 
is  required  to  exercise  the  utmost  care  to  pre- 
vent the  escape  of  fire  determinable  with  refer- 
ence to  the  situation  and  condition  of  the 
plaintiff's  property  and  the  method  of  conduct- 
ing his  business  thereon.    This  would  require, 
it  was  observed,  all  sorts  of  extreme  precau- 
tions on  the  part   of  the  railroad  company, 
inconsistent  with  the  transaction  of  its  busi- 
ness  in    the    usual   and  necessary  manner. 
Mississippi  Home  Ins.  Co.  v.  Louisville,  etc., 
R  Co.,  70  Miss.  119,  54  Am.  &  Eng.  R.  Cas. 
512     See  also  in  this  connection  the  case  of 
Rood  v.  New-York,  etc.,  R.  Co.,  18  Barb.  (N. 
Y  )  80  in  which  it  was  observed  that  where  a 
landowner  conveys  a  right  of  way  over  his 
land,  the  grant  is  subject  to  all  the  conse- 
quences necessarily  attendant  upon  the  use  of 
the  same  for  railroad  purposes,  and  the  com- 
pany is  only  held  to  ordinary  care  and  dili- 
gence in  using  its  road;  and  if  fire  is  commu- 
nicated  from    an    engine    to   the  grantor's 
remaining  lands,  it  is  damnum  absque  injuria, 
and  the  company  is  not  liable  unless  upon 
proof  of  its  negligence. 

"All  Reasonable  Care  and  Caution."— It  has 
been  held  that  the  duty  of  a  railroad  company 
to  prevent  the  escape  of  fire  from  us  loco- 
motive engines  is,  properly,  that  it  should 
exercise  such  care  and  caution  as  an  ordinarily 
prudent  man  would  employ  under  similar  cir- 
cumstances, rather  than  "  all  reasonable  care 
and  caution."  St.  Louis  Southwestern  R.  Co. 
v.  Knight,  (Tex.  Civ.  App.  1899)  49  s-  W-  ReP- 
250.  ■  _  .  , 

Necessary  Precautions  to  Prevent  Injury.  —  in 
the  case  of  Burlington,  etc.,  R.  Co.  f.  West- 
over  4  Neb.  268,  the  court  said:  It  is 
clearly  the  duty  of  a  railroad  company  to  take 
the  necessary  precautions  to  prevent  the  escape 
of  fire  from  its  engines."  Although  the  lan- 
guage used  seems  to  imply  it,  we  do  not  be- 
lieve from  a  careful  reading  of  this  case  that 
the  court  meant  that  the  degree  of  care  neces- 
sary in  such  cases  was  such  as  would,  abso- 
lutely prevent  injury;  for  this  would,  as  it 
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Any  property  so  near  the  track  as  to  be  in  danger  notwithstanding  such  pre- 
cautions, remains  there  at  the  owner's  risk,  so  long  as  the  requisite  degree  of 
prudence  on  the  part  of  the  railroad  is  observed.1  Thus,  where  sparks  escape 
from  a  company's  switch  house  and  burn  a  building  near  by,  it  is  not  liable 
where  it  appears  that  the  switch  house  was  being  used  for  a  lawful  purpose 
and  in  a  careful  manner.2 

(2)  Degree  of  Care  as  Varied  by  Particular  Circumstances  —  (a)  in  General.  — 
The  very  statement  of  the  general  rule  that  reasonable  care  is  required  to 
prevent  injuries  to  others  from  fire,  implies  that  what  is  reasonable  care  must 
depend  upon  the  circumstances  of  each  particular  case.3    It  is,  however, 

could  be  readily  seen,  impose  upon  railroad 
companies  an  absolute  liability.  This  point 
was  directly  decided  in  St.  Louis,  etc.,  R.  Co. 
v.  Hoover,  3  Kan.  App.  577,  which  was  an 
action  against  a  railroad  company  to  recover 
damages  for  a  fire  alleged  to  have  been  set  by 
one  of  its  locomotives.  It  was  held  in  this 
case  to  be  misleading  to  charge  the  jury  un- 
qualifiedly that  it  is  the  duty  of  the  company, 
in  the  operation  of  its  road,  to  so  construct  its 
machinery  and  so  conduct  its  road  and  care 
for  its  right  of  way  as  not  to  damage  the  prop- 
erty of  psople  living  along  the  right  of  way. 

Operation  of  Engine  —  Ordinary  Care  of  Skilful 
Operatives.  —  In  an  action  for  damages  against 
a  railroad  company  for  fire  occasioned  by 
sparks  from  one  of  its  engines,  it  has  been 
held  misleading  to  charge  the  jury  simply  that 
the  railroad  company  was  bound  to  use  the 
reasonable  care  and  diligence  of  an  ordinarily 
prudent  man  in  preventing  the  escape  of  fire 
and  in  keeping  its  right  of  way  clear  of  com- 
bustible material,  unless  accompanied  by  an 
explanation  that  the  care  required  is  the  ordi- 
nary care  of  a  skilful  and  competent  engineer 
or  railroad  servant.  Diamond  v.  Northern 
Pac.  R.  Co.,  6  Mont.  580. 

Statute  Construed  —  "  Without  Negligence."  — 
In  the  case  of  Baltimore,  etc.,  R.  Co.  v.  Wood- 
ruff, 4  Md.  242.  59  Am.  Dec.  72,  it  was  said 
that  under  a  statute  providing  that  a  railroad 
company  should  be  responsible  for  the  conse- 
quences of  fire  communicated  from  one  of  its 
engines,  unless  the  railroad  company  could 
show  that  the  event  occurred  "  without  any 
negligence,"  the  phrase  "  without  any  negli- 
gence "  meant  "  without  any  negligence  occa- 
sioned by  the  want  of  reasonable  diligence," 
which  reasonable  diligence  consisted  in  using 
upon  the  road  engines  properly  constructed,  in 
good  order,  and  having  such  means  of  pre- 
venting fires  by  sparks  as  are  known  to  be 
usual  and  consistent  with  the  production  of 
proper  speed,  the  engines  being  managed  by 
skilful,  prudent,  and  discreet  persons. 

Damage  to  Premises  Occupied  under  Color  of 
Title.  —  Proof  of  the  fact  that  the  plaintiff  was 
only  an  occupant  of  land  upon  which  he  owned 
a  mill  under  color  of  title  would  not  change 
the  degree  of  care  and  prudence  required  of 
the  company  to  prevent  setting  out  fire,  not- 
withstanding the  mill  was  located  upon  the 
company's  right  of  way.  Milwaukee,  etc.,  R. 
Co.  v.  Kellogg,  94  U.  S.  469,  17  Am.  R.  Rep. 
309- 

1.  Hill  v.  Ontario,  etc.,  R.  Union  Co.,  13  U. 
C  Q.  B.  503. 

2.  Briggs  v.  New  York  Cent.,  etc.,  R.  Co., 
Sheld.  (N.  Y.)  402. 


3.  Degree  of  Care  as  Varied  by  Circumstances  — 

Canada.  —  Booth  v.  Moffatt,  11  Manitoba  L. 
Rep.  25. 

United  States.  —  Grand  Trunk  R.  Co.  v. 
Richardson,  91  U.  S.  454. 

Florida.  —  Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Quaint- 
ance,  58  111.  389. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Noel, 
77  Ind.  110,  7  Am.  &  Eng.  R.  Cas.  524;  Louis- 
ville, etc.,  R.  Co.  v.  Nitsche,  126  Ind.  229,  22 
Am.  St.  Rep.  582. 

Iowa.  —  Metzgar  v.  Chicago,  etc.,  R.  Co., 
76  Iowa  387,  14  Am.  St.  Rep.  224. 

Louisiana.  —  Hauch  v.  Hernandez,  41  La. 
Ann.  992. 

Massachusetts.  —  Pierce  v.  Worcester,  etc., 
R.  Co.,  105  Mass.  199. 

Michigan.  —  Michigan  Cent.  R.  Co.  v. 
Anderson,  20  Mich.  244;  Jones  v.  Michigan 
Cent.  R.  Co.,  59  Mich.  437;  Hagan  v.  Chicago, 
etc.,  R.  Co.,  86  Mich.  615;  Cole  v.  Lake  Shore, 
etc.,  R.  Co.,  105  Mich.  549;  Kendrick  v.  Towle, 
60  Mich.  363,  1  Am.  St.  Rep.  526. 

Minnesota.  —  Riley  v.  Chicago,  etc.,  R.  Co., 
(Minn.  1898)  74  N.  W.  Rep.  171. 

Missouri.  —  Palmer  v.  Missouri  Pac.  R.  Co., 
76  Mo.  217. 

Nevada.  —  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  291. 

New  York.  —  Fero  v.  Buffalo,  etc.,  R.  Co., 
22  N.  Y.  209,  78  Am.  Dec.  178;  Webb  v.  Rome, 
etc..  R.  Co.,  49  N.  Y.  420,  10  Am.  Rep.  389. 

North  Dakota.  —  See  Johnson  v.  Northern 
Pac.  R.  Co.,  1  N.  Dak.  354. 

Pennsylvania.  —  Frankford,  etc.,  Turnpike 
Co.  v.  Philadelphia,  etc.,  R.  Co.,  54  Pa.  St. 
345,  93  Am.  Dec.  708;  Philadelphia,  etc.,  R. 
Co.  v.  Schultz,  93  Pa.  St.  341,  2  Am.  &  Eng. 
R.  Cas.  271;  Huyett  v.  Philadelphia,  etc.,  R. 
Co.,  23  Pa.  St.  373. 

Rhode  Island.  —  Smith  v.  Old  Colony,  etc., 
R.  Co.,  10  R.  I.  22. 

Texas.  —  Martin  v.  Texas,  etc.,  R.  Co.,  87 
Tex.  117. 

Wisconsin.  —  Marvin  v.  Chicago,  etc.,  R. 
Co.,  79  Wis.  140. 

Ordinary  Care  in  One  Case  Negligence  in  An- 
other.—  In  the  case  of  Anderson  v.  Cape  Fear 
Steamboat  Co.,  64  N.  Car.  405.  which  was  an 
act'on  for  damages  for  the  destruction  of  a 
barn  by  sparks  from  a  steamboat,  the  court 
said:  "  In  determining  the  question  of  negli- 
gence on  any  given  occasion,  the  circumstanres 
must  be  taken  into  consideration.  What 
would  be  ordinary  care  in  one  case  would  be 
negligence  in  another.  Where  the  danger  is 
increased  the  safeguards  must  be  increased." 
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inaccurate  to  say,  as  many  of  the  cases  do,  that  the  degree  of  care  varies  with 
the  particular  circumstances.  It  is  only  reasonable  care  which  is  required  in 
any  case;  but  the  greater  the  danger,  or  the  more  likely  the  communication 
of  fire  and  the  ignition  of  the  property  of  others,  the  more  precautions  and  the 
closer  vigilance  reasonable  care  requires.1 

Dactrine  that  "Utmost  Care"  Required.  —  As  a  result,  perhaps,  of  the  inaccuracy 
above  adverted  to,  the  doctrine  has  been  announced  that  under  certain  con- 
ditions a  railroad  company  is  liable  in  damages  for  injuries  from  fire  communi- 
cated, if  it  fails  to  exercise  the  "  utmost  care."  2  It  is  believed  that  some 
apparent  conflict  in  the  cases  would  have  been-avoided  if  greater  precision  in 
the  enunciation  of  the  rule  of  reasonable  care  had  been  adhered  to. 

The  First  Consideration  in  Connection  with  the  Rule  stated  that  the  degree  of  care 
varies  cvith  circumstances,  is  that  fire  itself  is  an  inherently  dangerous  element, 


Engine  Prudently  Used  at  One  Time  or  Place  but 
Not  at  Other.  —  The  case  of  Metzgar  v.  Chi- 
cago, etc.,  R.  Co.,  76  Iowa  387,  14  Am.  St. 
Rep.  224,  was  an  action  for  damages  against 
a  railroad  company  for  the  destruction  of 
property  by  fire,  the  defendant's  liability 
turning  upon  the  question  of  its  negli- 
gence in  failing  to  adopt  a  new  and  import- 
ant style  of  smokestack,  known  as  the  straight 
stack  with  front-end  extension,  the  style  in 
use  being  the  diamond  stack.  The  defend- 
ant requested  an  instruction  to  the  effect  that 
*'  so  long  as  defendant  might  reasonably  use 
a  single  engine,  with  the  diamond  stack, 
negligence  could  not  be  predicated  on  the  fact 
that  the  engine  that  started  the  fire  was  a  dia- 
mond stack  instead  of  a  front-end  extension." 
This  instruction  was  refused,  and  the  appel- 
late court  held  properly  so,  inasmuch  as  it 
ignored  the  fact  that  so  far  as  the  danger  of 
fire  was  concerned,  the  defendant  might  reason- 
ably use  engines  with  diamond  stacks  at  some 
seasons  of  the  year,  and  in  some  localities, 
without  risk,  and  therefore  without  negli- 
gence, but  might  be  unable  to  use  the  same 
engines  in  other  localities  or  at  other  seasons 
of  the  year  without  danger  to  adjoining  prop- 
erty. But  compare  in  this  connection  the  case 
of  American  Strawboard  Co.  v.  Chicago,  etc., 
R.  Co.,  177  111.  513,  in  which  it  was  held  that 
an  instruction  for  the  defendant  in  an  action 
for  damages  from  fire  caused  by  a  switch  en- 
gine, that  its  duty  was  to  have  its  engine 
equipped  with  the  most  approved  appliances 
to  prevent  the  escape  of  sparks  "  in  the  partic- 
ular use  to  which  such  engines  are  put,"  was 
misleading,  as  implying  that  a  spark  arrester 
might  lawfully  be  used  upon  a  switch  engine, 
which  would  be  insufficient  for  a  road  engine. 

Diligence  with  Regard  to  Known  Circumstances 
—  Negligence  in  Not  Knowing.  —  In  an  action 
involving  the  alleged  negligence  of  a  railroad 
company  in  emitting  sparks  and  burning  adja- 
cent property,  an  instruction  defining  negli- 
gence and  declaring  that  the  company's 
servants  are  required  only  to  act  in  regard  to 
known  circumstances  should  not  ignore  the 
fact  that  not  knowing  may  itself  be  negligence. 
Such  an  error,  however,  will  not  cause  a  re- 
versal where  the  record  discloses  no  material 
circumstances  unknown  to  such  servants, 
which  it  was  their  duty  to  know  and  act  upon 
in  managing  the  locomotive.  Mississippi 
Horns  Ins.  Co.  v.  Louisville,  etc.,  R.  Co.,  70 
Miss.  119. 
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1.  See  Pittsburgh,  etc.,  R.  Co.  v.  Noei,  77 
Ind.  no;  Longabaugh  v.  Virginia  City,  etc., 
R.  Co.,  9  Nev.  295. 

Inaccurate  Statement  of  Rule.  •»—  Thus,  Mr. 
Justice  Strong,  in  Grand  Trunk  R.  Co.  v. 
Richardson,  91  U.  S.  454,  said:  "  The  degree 
of  care  which  the  law  requires  in  order  to 
guard  against  injury  to  others,  varies  greatly 
according  to  the  circumstances  of  the  case." 
But  this  statement  is,  in  the  particular  pointed 
out,  inaccurate. 

2.  When  Must  Exercise  "Utmost"  Care — Illus- 
tration.—  In  the  case  of  Fero  v.  Buffalo,  etc., 
R.  Co.,  22  N.  Y.  209,  78  Am.  Dec.  178,  the 
facts  were  that  an  engine  was  stopped  on  a 
side  track  in  a  village,  about  thirty  feet  from 
the  plaintiff's  frame  building  in  process  of 
construction,  and  while  a  strong  wind  was 
blowing  emitted  large  quantities  of  coals  and 
sparks,  which  were  driven  by  the  wind  to  the 
house  and  caught  in  the  shavings  and  con- 
sumed it.  The  court  instructed  the  jury  that 
under  such  circumstances  the  company  was 
bound  to  use  the  "  utmost  "  care,  and  it  was 
held  that  under  the  circumstances  of  the  case 
the  instruction  was  not  error.  A  somewhat 
similar  case  was  that  of  Jacksonville,  etc.,  R. 
Co.  v.  Peninsular  Land,  etc.,  Co.,  27  Fla.  I,  in 
which  it  was  decided  that  a  charge  that  a  rail- 
road company  is  required  to  exercise  the  utmost 
care  in  running  through  a  town  or  village 
where  buildings  are  constructed  of  wood  and 
situated  so  near  to  a  railroad  as  to  be  exposed 
to  fire  that  may  come  in  large  quantities  from 
the  locomotive,  and  especially  so  if  at  the  time 
the  wind  is  blowing  in  the  direction  from  the 
engine  toward  the  buildings;  and  that  under 
such  circumstances  the  company  is  bound  to 
exercise  a  greater  degree  of  care  than  when 
running  trains  in  the  country,  where  there  is 
no  property  near  the  track  exposed  to  fire;  and 
that  the  degree  of  care  which  is  required  is 
proportionate  to  the  danger  to  be  apprehended 
of  inflicting  injury  on  the  person  or  property  of 
others  —  does  not  prescribe  a  greater  degree 
of  care  than  the  circumstances  stated  in  it  call 
for.  Jacksonville,  etc.,  R.  Co.  v.  Peninsular 
Land,  etc.,  Co.,  27  Fla.  1,  49  Am.  &  Eng.  R. 
Cas.  603. 

Utmost  Vigilance  and  Foresight  —  Every  Known 
Safeguard.  —  It  has  been  held  the  duty  of  rail- 
road companies  whose  tracks  are  in  close 
proximity  to  buildings  to  use  the  utmost  vigi- 
lance and  foresight  to  avoid  injury  and  to 
control  their  engines  carefully;  to  adopt  every 
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and  its  use  in  locomotives  or  for  other  purposes  may  be  necessarily  attended 
with  risk  to  adjacent  combustible  property.1 

(b)  Considerations  of  Dryness  of  Season  and  Direction  and  Velocity  of  Wind.  —  In  the  con- 
sideration of  the  question  of  what  is  reasonable  care,  the  circumstances  of  the 
dryness  of  the  season  and  the  direction  and  velocity  of  the  wind  may  always 
be  looked  to  in  determining  what,  under  the  conditions  existing,  was  a  requi- 
site degree  of  prudence  and  caution.2 

illustration.  —  Thus,  though  the  mere  fact  of  dropping  coals  on  the  track 
would  not  necessarily  constitute  negligence,  that  fact  together  with  the  dry- 
ness of  the  season  and  atmosphere,  the  direction  of  a  strong  wind,  and  the 
existence  of  an  accumulation  of  rubbish  on  the  right  of  way,  was  held  to  con- 
stitute negligence.3 

(o)  Proximity  and  Exposed  Position  of  Combustible  Property.  —  A  railroad  company  is 
bound  to  use  a  greater  degree  of  care  to  prevent  the  escape  of  fire  from  its 
engines,  where  property  near  its  road  is,  from  its  nature,  more  liable  to  be 
destroyed.4 

known  safeguard,  and  to  avail  themselves 
from  time  to  time  of  every  approved  inven- 
tion to  lessen  their  danger.  Frankford,  etc., 
Turnpike  Co.  v.  Philadelphia,  etc.,  R.  Co.,  54 
Pa.  St.  34.5,  93  Am.  Dec.  708. 

1.  Fire  an  Inherently  Dangerous  Element  — 
England.  —  Vaughan  v.  Taff  Vale  R.  Co.,  5  H. 
&  N.  679;  Piggot  v.  Eastern  Counties  R.  Co., 
3  C.  B.  229,  54.  E.  C.  L.  229. 

Canada.  —  Hill  v.  Ontario,  etc.,  R.  Union 
Co.,  13  U.  C.  Q.  B.  503;  Ball  v.  Grand  Trunk 
R.  Co.,  16  U.  C.  C.  P.  252;  Booth  v.  Moffatt, 
11  Manitoba  L.  Rep.  25. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Mills,  42 
111.  407;  Chicago,  etc.,  R.  Co.  v.  Quaintance, 

58  111.  389. 

Iowa.  — Jackson  v.  Chicago,  etc.,  R.  Co.,  31 
Iowa  176,  7  Am.  Rep.  120. 

Louisiana.  —  Hauch  v.  Hernandez,  41  La. 
Ann.  992. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268. 

Nevada.  —  Longabaugh  v.  Virginia  City, 
etc..  R.  Co.,  9  Nev.  271. 

Pennsylvania.  —  Frankford,  etc.,  Turnpike 
Co.  v.  Philadelphia,  etc.,  R.  Co.,  54  Pa.  St.  350, 
93  Am.  Dec.  708. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Med- 
ley. 75  Va-  499.  4°  Am.  Rep.  734. 

A  Porcelain  Factory  Kiln  requiring  a  great  de- 
gree of  heat  in  its  operation,  and  being  there- 
fore dangerous  to  adjoining  properties,  re- 
quires a  degree  of  care  in  its  management 
proportionate  to  the  danger.  Hauch  v.  Her- 
nandez, 41  La.  Ann.  992. 

Where  a  Person  Starts  a  Fire  on  His  Property  for 
Purposes  of  Husbandry  he  should  exercise  that 
caution  and  prudence  which,  under  the  light 
of  the  surrounding  circumstances  and  propor- 
tionate to  the  risk  of  spread  and  consequent 
damage,  seems  requisite.  Booth  v.  Moffatt, 
11  Manitoba  L.  Rep.  25. 

2.  Dryness  of  Season  and  Strength  and  Direction 
of  Wind.  —  Grand  Trunk  R.  Co.  v.  Richardson, 
91  U.  S.  454;  Jacksonville,  etc.,  R.  Co.  v.  Penin- 
sular Land,  etc.,  Co.,  27  Fla.  1;  Pittsburgh, 
etc.,  R.  Co.  v.  Noel;  77  Ind.  110,  7  Am.  &  Eng. 
R.  Cas.  524;   Jones  v.  Michigan  Cent.  R.  Co., 

59  Mich.  437;  Riley  v.  Chicago,  etc.,  R.  Co., 
(Minn.  1898)  74  N.  W.  Rep.  171 ;  Palmer  v.  Mis- 
souri Pac.  R.  Co.,  76  Mo.  217;  Fero  v.  Buffalo, 
etc.,  R.  Co.,  22  N.  Y.  209,  78  Am.  Dec.  178; 
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Webb  v.  Rome,  etc.,  R.  Co.,  49  N.  Y.  420,  10 
Am.  Rep.  389;  Bradshaw  v.  Rome,  etc.,  R. 
Co.,  49  Hun  (N.  Y.)  605,  1  N.  Y.  Supp.  691; 
Marvin  v.  Chicago,  etc.,  R.  Co.,  79  Wis.  140. 

But  in  Determining  What  Is  Reasonable  Care 
the  jury  should  also  consider  the  necessities 
of  the  railway  service  and  the  duty  of  the 
company  to  its  patrons  and  the  public.  Riley 
v.  Chicago,  etc.,  R.  Co.,  (Minn.  1898)  74  N.  W„ 
Rep.  171. 

3.  Webb  v.  Rome,  etc.,  R.  Co.,  49  N.  Y.  420, 
10  Am.  Rep.  389;  Bradshaw  v.  Rome,  etc.,  R. 
Co.,  49  Hun  (N.  Y.)  605,  1  N.  Y.  Supp.  691. 

4.  Exposure  of  Combustible  Property.  —  Chi- 
cago, etc.,  R.  Co.  v.  Quaintance,  58  111.  389; 
Riley  v.  Chicago,  etc.,  R.  Co.,  (Minn.  1898)  74. 
N.  W.  Rep.  171 ;  Longabaugh  v.  Virginia 
City,  etc.,  R.  Co.,  9  Nev.  291;  Fero  v.  Buffalo, 
etc.,  R.  Co.,  22  N.  Y  215,  78  Am.  Dec.  178. 

Failure  to  Protect  Cotton  During  Dry  Season 
Not  Negligence. —  It  has  been  held,  however, 
not  negligence  for  a  railroad  to  fail  during  an 
unprecedentedly  dry  season  to  provide  tarpau- 
lins for  cotton  stored  on  its  platform,  or  special 
appliances  for  extinguishing  fires,  it  appearing 
that  the  company  was  following  its  usual  cus- 
tom, which  was  known  to  its  patrons,  and  that 
these  precautions  had  not  before  been  neces- 
sary. Tribette  v.  Illinois  Cent.  R.  Co.,  71 
Miss.  212.  And  in  another  action  against  a 
railroad  company  for  burning  cotton  it  was 
held  not  error  for  a  court  to  refuse  to  instruct 
the  jury  that  a  greater  amount  of  care  was  re- 
quired of  a  railway  company  in  passing  com- 
bustible material  placed  near  its  track  than  is 
required  of  it  at  other  points  where  there  is  no 
such  material;  and  furthermore,  that  such  an 
instruction  would  be  objectionable  as  assum- 
ing that  cotton  was  "  combustible  material." 
Martin  v.  Texas,  etc.,  R.  Co.,  87  Tex.  117. 

Doctrine  that  Increased  Precautions  Not  Made 
Necessary  by  Carelessness  of  Adjacent  Proprietor. 
—  In  the  case  of  Mississippi  Home  Ins.  Co.  v 
Louisville,  etc..  R.  Co.,  70  Miss.  119,  it  was 
held  that  the  duty  of  a  railroad  company  with 
reference  to  the  communication  of  fire  (o  con- 
tiguous property  is  only  to  run  trains  with 
reference  to  property  along  its  lines,  provi- 
dently used  by  the  owners  thereof.  It  is  not 
bound  to  shut  off  steam  or  otherwise  increase 
precautions  while  running  because  the  adja- 
cent property  owner  carelessly  exposes  his- 
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Railroad  Running  Through  Village.  -  Thus  a  railroad  company  running  an  engine 
through  a  village  where  wooden  buildings  are  so  near  the  track  as  to  be 
exposed  to  fire  from  sparks,  is,  it  is  said,  bound  to  a  higher  degree  of  care 
than  when  running  in  the  open  country.1 

Nature  of  Surface  of  Country.  —  A  railroad  company  is  also  required  to  consider 
the  nature  of  the  surface  of  the  country  through  which  its  line  runs,  the  com- 
bustible character  of  the  natural  incumbrances  of  the  soil,  and  the  liability  to 
spread  over  the  adjoining  country  of  a  fire  once  started,  and  to  take  reason- 
able means  to  guard  against  the  origin  of  such  a  fire.2 

Negligence  Amounting  to  Positive  Wrong.  —  It  has  "been  held,  indeed,  that  a  rail- 
road company  which,  in  a  dry  season,  starts  a  fire  on  a  bed  of  peat  on  which 
its  track  is  laid,  the  same  substance  constituting  the  surface  of  the  adjacent 
lands  is  guilty  of  negligence  so  gross  as  to  amount  to  positive  wrong. 

2 'Rule  under  Modern  Statutes  —  a.  Liability  Irrespective  of  Negli- 
GENCE  —  The  pre-existing  rule  that  a  party  is  only  liable  for  the  destruction 
of  another's  property  by  fire  where  there  has  been  negligence  or  misconduct 
on  the  part  of  the  former  has,  in  some  states,  been  changed  by  statute  pro- 
viding that  as  to  fires  set  out  by  railroad  companies  there  is  an  absolute 
liability  for  loss,  irrespective  of  the  question  of  negligence  on  the  part  of  the 
defendant.4  .,      ,  ..  ,  , 

The  General  Scheme  of  These  statutes  is,  as  stated,  to  make  the  railroad  liable 
absolutely  for  property  destroyed  by  fire  communicated  in  the  course  of  the 
operation  of  the  railroad,  with  the  further  provision  that  the  railroad  company 
shall  have  an  insurable  interest  in  the  property  along  its  route;  and  in  actions 
seeking  to  enforce  this  statutory  liability  it  is,  therefore,  entirely  unnecessary 
to  show  negligence  on  the  part  of  the  defendant.5 


property  to  fire.  But  this  statement,  as  a  gen- 
eral proposhion,  may  well  be  doubted. 

1.  Fero  v.  Buffalo,  etc..  R.  Co.,  22  N.  Y.  215, 
78  Am.  Dec.  178. 

The  Fact  that  the  Use  of  Railroad  Engines  in 
Populous  Districts  through  which  they  pass  is 
known  to  be  dangerous  in  their  most  careful 
use,  itself  imposes  a  high  degree  of  responsi- 
bility upon  the  company  using  them  as  a  mo- 
tive power,  and  in  the  absence  of  such  care 
and  diligence  on  the  part  of  the  railroad  com- 
panies they  will  be  held  to  the  strictest 
accountability  for  injuries  to  property  in  the 
vicinity  of  their  roads  for  fire  communicated 
from  their  engines.  Chicago,  etc.,  R.  Co.  v. 
Quaintance,  58  111.  389. 

2.  Jones  v.  Michigan  Cent.  R.  Co.,  59  Mich. 
437,25  Am.  &  Eng.'R.  Cas.  482;  Marvin  v. 
Chicago,  etc.,  R.  Co.,  79  Wis.  140,  45  Am.  cSt 
Eng.  R.  Cas.  540. 

3.  Negligence  Amounting  to  Positive  Wrong.  — 
Louisville,  etc.,  R.  Co.  v.  Nitsche,  126  Ind. 
229,  22  Am.  St.  Rep.  582,  45  Am.  &  Eng.  R. 
Cas.  532. 

4.  For  Examples  of  These  Statutes,  see:  Col- 
orado. —  Colorado  Gen.  Stat.,  §  2798.  And 
see  Union  Pac.  R.  Co.  v.  Arthur,  2  Colo.  App. 
159. 

Connecticut.  —  Gen.  Stat.,  §  3581  (Act  1881, 
c.  92).  And  see  Martin  v.  New  York,  etc., 
R.  Co.,  62  Conn.  331. 

Maine.  —  Act  of  1842,  c.  9,  §  5.  And  see 
Stearns  v.  Atlantic,  etc.,  R.  Co.,  46  Me.  95. 

Massachusetts.  —  In  this  state  the  statute 
provides  (Gen.  Stat.,  c.  63,  §  101)  that  "  every 
(railroad)  corporation  shall  be  responsible  in 
damages  to  any  person  or  corporation  whose 
buildings  or  other  property  may  be  injured  by 
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fire  communicated  by  its  locomotive  engines; 
and  shall  have  an  insurable  interest  in  the 
property  upon  its  route  for  which  it  may  be  so 
held  responsible,  and  may  procure  insurance 
thereon  in  its  own  behalf."  And  see  Ross  v. 
Boston,  etc.,  R.  Co.,  6  Allen  (Mass.)  87;  Perley 
v.  Eastern  R.  Co.,  98  Mass.  418,  96  Am.  Dec. 
645;  Wall  v.  Piatt,  169  Mass.  398. 

Missouri.  —  In  this  state,  Rev.  Stat.  1889, 
§  2615  (Laws  1887,  p.  201),  is  as  follows: 
''  Each  railroad  corporation  owning  or  oper- 
ating a  railroad  in  this  state  shall  be  re- 
sponsible in  damages  to  every  person  and 
corporation  whose  property  may  be  injured  or 
destroyed  by  fire  communicated  directly  or  in- 
directly by  locomotive  engines  in  use  upon  the 
railroad,  owned  or  operated  by  such  railroad 
corporation,  and  each  such  railroad  corpora- 
tion shall  have  an  insurable  interest  in  the 
property  upon  the  route  of  the  railroad  owned 
or  operated  by  it,  and  may  procure  insurance 
thereon  in  its  own  behalf  for  its  protection 
against  such  damages."  And  see  Mathews 
v  St.  Louis,  etc.,  R.  Co.,  121  Mo.  298;  Camp- 
bell v.  Missouri  Pac.  R.  Co.,  121  Mo.  340,42 
Am.  St.  Rep.  530.  „  „ 

New  Hampshire.  —  See  Gen.  Laws  N.  H. 
1878,  c.  162,  §  8.  And  see  Rowell  v.  Railroad, 
57  N.  H.  132!  24  Am.  Rep.  59. 

South  Carolina.  —  Gen.  Stat.  S.  Car.. 
8  1511  And  see  Thompson  v.  Richmond, 
etc  R.  Co.,  24  S.  Car.  366;  McCandless  v. 
Richmond,  etc.,  R.  Co.,  38  S.  Car.  103;  Hunter 
v.  Columbia,  etc.,  R.  Co.,  41  S.  Car.  86. 

5.  Need  Not  Show  Negligence.  —  Union  Pac. 
R.  Co.  v.  Arthur,  2  Colo.  App.  159;  Martin  v. 
New  York,  etc.,  R.  Co.,  62  Conn.  331;  Stearns 
v.  Atlantic,  etc.,  R.  Co.,  46  Me.  95;  Mathews  v. 
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b.  Nature  and  Construction  of  Such  Statutes  —  (i)  In  General.  — 
The  statutes  imposing  an  absolute  liability  on  railroads  for  fires  communi- 
cated by  them  are  in  general  regarded  as  remedial  and  not  penal  in  nature.1 

Revival  of  Eule  of  Ancient  Common  Law.  —  Such  statutes,  it  has  been  said,  are  but 
a  revival,  as  to  railroads,  of  the  rule  of  the  ancient  common  law  regarding 
negligence  as  not  essential  to  a  recovery,2  and  though  they  may  at  first  sight 
seem  harsh  and  inequitable  and  partial  in  their  operation,  they  really  involve 
but  an  application  of  the  principle  that  of  two  equally  innocent  parties  he 
should  bear  the  loss  whose  act  in  fact  causes  it.3 

(2)  To  Be  Liberally  Construed.  — Such  statutes  therefore,  as  being  reme- 
dial in  nature,  should,  it  has  been  held,  receive  a  liberal  construction  to 
accomplish  the  end  of  their  enactment.4 


St.  Louis,  etc.,  R.  Co.,  121  Mo.  298;  Rowell 
v.  Railroad,  57  N.  H.  132,  24  Am.  Rep.  59; 
Thompson  v.  Richmond,  etc.,  R.  Co.,  24  S. 
Car.  366;  McCandless  v.  Richmond,  etc.,  R. 
Co.,  38  S.  Car.  103.  And  see  Gibson  v.  South 
Eastern  R.  Co.,  1  F.  %  F.  23. 

Doctrine  as  to  Foundation  and  Theory.  —  In  the 
case  of  Union  Pac.  R.  Co.  v.  Arthur,  2  Colo. 
App.  159,  it  was  said  with  reference  to  the 
Colorado  statute  rendering  the  railroad  com- 
pany absolutely  liable  for  damages  from  fires 
communicated  without  reference  to  negli- 
gence, that  the  statute  seems  to  have  been 
based  upon  the  theory  that  with  modern  me- 
chanical appliances  and  due  care  railroads  can 
be  so  operated  as  to  render  the  setting  out  of 
fires  by  locomotives  impossible,  and  that  the 
communicating  of  fires  to  adjacent  combustible 
material  is  to  be  conclusively  regarded  as 
negligence  per  se,  eliminating  all  questions  of 
prudence  or  care  which  were  fundamental  and 
controlled  the  right  to  recover  at  common  law. 

Statute  Applicable  to  Individuals.  —  In  an  ac- 
tion for  damages  under  a  statute  requiring  two 
days'  notice  in  advance  to  adjoining  landown- 
ers before  a  person  may  lawfully  set  fire  to  his 
woods,  the  defendant  cannot  show  in  defense 
that  he  used  reasonable  care  in  firing  his 
woods,  and  reasonable  diligence  to  prevent 
the  fire  from  damaging  adjoining  woodland. 
If  he  fails  to  give  the  statutory  notice  and 
damage  ensues,  the  cause  of  action  is  com- 
plete.   Lamb  v.  Sloan,  94  N.  Car.  534. 

1.  Eemedial  Nature  —  United  States.  —  Grand 
Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454. 

Colorado.  —  Union  Pac.  R.  Co.  v.  De  Busk, 
12  Colo.  294,  13  Am.  St.  Rep.  221. 

Connecticut.  —  Grannis  -u.  Cummings,  25 
Conn.  168;  Newton  v.  New  York,  etc.,  R.  Co., 
56  Conn.  21 ;  Martin  v.  New  York,  etc.,  R.  Co., 
62  Conn.  331. 

Maine.  —  Pratt  v.  Atlantic,  etc.,  R.  Co.,  42 
Me.  587. 

Massachusetts.  —  Ross  v.  Boston,  etc.,  R. 
Co.,  6  Allen  (Mass.)  87;  Perley  v.  Eastern  R. 
Co.,  98  Mass.  418,  96  Am.  Dec.  645;  Daniels 
v.  Hart,  118  Mass.  543;  Wall  v.  Piatt,  169 
Mass.  398.  And  see  Reed  v.  Northfield,  13 
Pick.  (Mass.)  94,  23  Am.  Dec.  662. 

Missouri.  —  Mathews  v.  St.  Louis,  etc.,  R. 
Co.,  121  Mo.  332:  Campbell  v.  Missouri  Pac. 
R.  Co.,  121  Mo.  345,  42  Am.  St.  Rep.  530. 

2.  Eevival  of  Common-law  Doctrine.  —  "A  hun- 
dred years  ago  when  a  man's  house  burned 
without  any  negligence  on  his  part  —  a  case 
of  pure  accident  —  and  the  fire  caused  the 
burning   of    his   neighbor's   house,    it  was 


deemed  a  harsh  law  that  required  him  to 
make  good  his  neighbor's  loss  as  well  as  to 
bear  his  own.  *  *  *  The  adoption  of  the 
statute  in  this  and  other  states,  making  rail- 
road companies  liable  for  damages  by  fire 
caused  by  the  operation  of  their  locomotive 
engines  is  but  the  re-enactment, pro  tanto,  of  the 
ancient  common  law  for  the  better  protection 
of  property  exposed  to  such  unusual  dangers." 
Elliott,  J.,  in  Union  Pac.  R.  Co.  v.  De  Busk,  12 
Colo.  294,  13  Am.  St.  Rep.  221.  See  also 
Campbell  v.  Missouri  Pac.  R.  Co.,  121  Mo. 
345,  42  Am.  St.  Rep.  530;  Mathews  v.  St. 
Louis,  etc.,  R.  Co.,  121  Mo.  317;  Rowell  v. 
Railroad,  57  N.  H.  132,  24  Am.  Rep.  59. 

3.  One  of  Two  Innocent  Parties.  —  Campbell 
v.  Missouri  Pac.  R.  Co.,  121  Mo.  345,  42  Am. 
St.  Rep.  530;  Mathews  v.  St.  Louis,  etc.,  R. 
Co.,  121  Mo.  315.  And  see  Rodemacher  v. 
Milwaukee,  etc.,  R.  Co.,  41  Iowa  297,  20  Am. 
Rep.  592. 

4.  Liberal  Construction.  —  Grand  Trunk  R. 
Co.  v.  Richardson,  91  U.  S.  454;  Union  Pac. 
R.  Co.  v.  De  Busk,  12  Colo.  294,  13  Am.  St. 
Rep.  221,  38  Am.  &  Eng.  R.  Cas.  321;  Martin 
v.  New  York,  etc.,  R.  Co.,  62  Conn.  331;  Ross 
v.  Boston,  etc.,  R.  Co.,  6  Allen  (Mass.)  87; 
Perley  v.  Eastern  R.  Co.,  98  Mass.  418,  96 
Am.  Dec.  645;  Wall  v.  Piatt,  169  Mass.  398; 
Mathews  v.  St.  Louis,  etc.,  R.  Co.,  121  Mo. 
332. 

Suppression  of  Mischief  —  Advancement  of  Eem- 
edy.  —  Such  statutes  are,  it  has  been  held, 
remedial  in  the  best  sense,  and  should  be  so 
construed  as  to  prevent  the  mischief  and  ad- 
vance the  remedy.  Mar.tin  v.  New  York,  etc., 
R.  Co.,  62  Conn.  331. 

Effect  of  Lack  of  Provision  for  Special  Eemedy. 
—  A  statute  providing  that  a  railroad  corpora- 
tion shall  be  liable  to  the  owner  of  property- 
injured  by  fire  communicated  by  one  of  ils 
locomotive  engines,  whether  or  not  there  has 
been  negligence  on  the  part  of  the  defendant, 
will  not  be  held  inoperative  and  unavailing  to 
the  person  whose  property  had  thus  been  in- 
jured, because  neither  the  statute  in  question 
nor  any  other  statute  provides  a  special  rem- 
edy or  prescribes  a  form  of  action  for  the 
enforcement  of  the  right  created  thereby. 
Stearns  v.  Atlantic,  etc.,  R.  Co.,  46  Me.  95. 

When  Statute  Applies  —  Voluntary  Grant  of 
Eight  of  Way. —  In  the  case  of  Lyman  v.  Bos- 
ton, etc.,  R.  Corp.,  4  Cush.  (Mass.)  2SS,  the 
contention  was  made  that  the  statute  impos- 
ing liability  on  railroad  companies  for  prop- 
erty destroyed  by  fire  communicated  from  one 
of  their  engines,  did  not  apply  to  a  case  where 
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Statutes  Making  Escape  of  Fire  Prima  Facie  Negligence.  -  And  it  has  been  held  that 
statutes  makin|  the  escape  of  fire  prima  facie  evidence  of  negligence  are, 
alike  with  statutes  imposing  a  liability  irrespective  of  negligence,  entitled  to  a 
liheralitv  of  construction.1  , 

%  Contrary  Doctrine.  -  It  has  been  held,  however,  that  as  a  statute  mak- 
ing a  railroad  company  liable  for  fires  set  out  by  its  locomotives  irrespective 
ofgneXence,  creates  a  special  and  exceptional  liability,  it  should  there  ore 
he  strictly  construed.2  And  it  has  also  been  decided  that  a  statute  providing 
for  a  penalty  in  a  stipulated  amount  for  setting  fire  to  woods  without  giving 
two  days'  notice  to  the  owners  of  the  adjoining- woodlands,  is  penal  in  charac- 
ter, for  which  reason  it  should  receive  a  strict  construction. 


the  owner  of  lands  made  a  voluntary  convey- 
ance of  the  right  of  way  to  the  railroad,  the 
argument  being  "  that  the  grantor  haying 
thus  granted  a  certain  definite  parcel  of  land 
for  the  purpose  of  a  railroad,  out  of  a  much 
larger  parcel  retained  by  him,  the  grant  is 
subject  to  all  the  consequences  necessarily 
attendant  upon  such  a  use  of  the  same,  and 
particularly  such  as  would  result  from  the 
running  of  engines  and  the  exposure  of  prop- 
erty in  his  adjacent  land  to  such  injury  and 
loss  as  would  naturally  result  therefrom;  and 
that  the  railroad  corporation,  while  in  the  ex- 
ercise of  their  appropriate  business,  are  only 
responsible  for  ordinary  care  and  diligence  in 
the  manner  of  using  their  road."  It  was  not 
denied  that  the  statute  imposing  such  liabil- 
ity would  apply  where  land  had  been  taken  in 
eminent  domain  proceedings,  the  argument 
assuming  a  distinction  between  those  who 
convey  the  right  to  appropriate  a  portion  of 
their  land  to  the  proprietors  of  the  railroad  by 
deed,  and  those  who  suffer  their  land  to  be 
taken  under  condemnation  proceedings.  The 
distinction  sought  to  be  established  seems  to 
be  an  unsound  one  and  was  so  viewed  by  the 
court.  To  the  same  effect  see  Mathews  v.  St. 
Louis,  etc.,  R.  Co.,  121  Mo.  313. 

Communication  to  Combustibles  on  Eight  of 
Way.  _  In  the  case  of  Thatcher  v.  Maine  Cent. 
R.  Co.,  85  Me.  502,  an  exception  was  taken  to 
the  admission  of  testimony  tending  to  show  an 
accumulation  of  dry  grass  and  other  combus- 
tible materials  within  the  limits  of  the  defend- 
ant's location,  for  the  purpose   of  proving 
negligence  on  the  part  of  the  defendant,  the 
presiding  judge  having  submitted  the  question 
to  the  jury  to  determine  whether  the  combus- 
tible materials  described  by  witnesses  were 
within  the  limits  of  the  defendant's  location 
or  outside  of  it.    This  was  claimed  to  have 
been  error,  because  there  was  no  evidence  in 
the  case  proving  the  exterior  lines  of  location. 
But  the  court  held  that  whether  this  wasimprop- 
erly  admitted  and  submitted  to  the  jury  on  the 
ground  of  negligence  or  not,  under  the  con- 
struction given  to  the  statute,  it  became  im- 
material, because  the  liability  of  the  company 
was  just  the  same  if  the  fire  was  communi- 
cated by  the  defendant's  locomotive  to  com- 
bustible materials  outside  of  its  limits,  so  near 
to  its  road  that  escaping  sparks  might  be  car- 
ried by  the  wind  and  set  the  fire,  as  if  it  was 
kindled  within  its  limits. 

1,  Thus,  Such  a  Statute  Applies  not  only  to  a 
case  where  a  party  has  suffered  damage  by 
fire  communicated  by  sparks  flying  from  the 


smokestack,  or  by  sparks,  coals,  or  fire  drop- 
ping from  or  flying  out  of  the  furnace  or  ash 
pan  of  the  engine,  but  also  to  a  case  where  the 
fire  was  communicated  from  coals  or  cinders 
thrown  from  the  engine  by  the  servants  of  the 
company  having  charge  of  it.  Baltimore,  etc., 
R.  Co.  v.  Dorsey,  37  Md.  19. 

Liability  for  Fire  "Communicated'  —  Statute 
Construed.  —  Where  fire  is  carried  from  an  en- 
gine to  weeds  and  grass,  and  spreads  thence 
to  the  plaintiff's  property,  there  is  a  "  commu- 
nication "  of  the  fire  within  the  meaning  of 
the  Utah  Comp.  Laws,  §  503,  providing  that 
any  company  constructing  or  operating  rail- 
roads shall  be  liable  for  all  damages  to  prop- 
erty caused  "  by  fire  communicated  from  their 
locomotives,"  and  that  the  escape  of  fire  is 
prima  facie  evidence  of  negligence.  Anderson 
v.  Wasatch,  etc.,  R.  Co.,  2  Utah  518. 

2.  Hunter  v.  Columbia,  etc.,  R.  Co.,  41  S. 
Car.  86.  „  . 

3.  Setting  Fire  to  Woods  Without  Notice.— 
Averitt  v.  Murrell,  4  Jones  L.  (49  N.  Car.)  322. 
This  was  an  action  brought  under  the  statute 
referred  to,  upon  the  trial  of  which  it  appeared 
that  the  defendant  had  fenced  in  a  portion  of 
his  own  woodland  and  was  engaged  in  clear- 
ing it  at  the  time  of  the  alleged  wrong.  To 
this  end  he  had  had  the  timber  cut  down  and 
piled  up  for  burning.    The  nearest  of  these 
log  heaps  was  twenty-five  to  thirty  yards  from 
the  defendant  and  several  hundred  yards  from 
the  woodlands  of  the  plaintiff.    On  the  day  in 
question  the  defendant  ordered  his  servants  to 
set  fire  to  these  log  heaps  and  burn  them  up. 
They  raked  the  trash  away  from  the  log  heaps 
and  in  the  morning  when  the  weather  was 
calm  set  fire  to  the  heaps.    Afterwards  the 
wind  blew  with  great  violence  and  carried  the 
sparks  to  the  neighboring  woodland,  whereby 
the  woods  took  fire,  and  the  flames  reached  to 
plaintiff's  woodland  and  burnt  his  cultivated 
turpentine  trees,  and  did  him  considerable 
damage.    The  defendant's  act  complained  of, 
however,  was  held  not  in  any  proper  sense  to 
come  within  the  statute  against  setting  fire  to 
his  woods.    The  term  "  woods,"  it  was  held, 
as  used  in  the  statute,  means  forest  lands  in 
their  natural  state  and  was  employed  in  con- 
tradistinction to  lands  enclosed  and  used  for 
cultivation. 

Construction  of  Special  Statute. —  In  Connecti- 
cut it  was  provided  by  statute  (Rev.  Stat., 
tit  i.e.  15,  §  277)  that  "every  person  who 
shall' set  fire  on  any  land,  that  shall  run  upon 
the  land  of  any  other  person,  shall  pay  to  the 
owner  all  the  damages  done  by  such  fire. 
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c.  To  What  Property  Statute  Liability  Extends  — (i)  In  General. 
—  The  rule  of  statutory  liability  irrespective  of  negligence  is  generally  held 
to  include  both  personal  and  real  property.1  Such  a  statute  applies,  as  a 
matter  of  course,  to  buildings  along  the  route  of  the  railroad,  so  near  thereto 


This  statute  has  been  held  to  contemplate  a 
case  where  a  fire  is  set  on  the  land  of  one  per- 
son and  then  runs  upon  the  land  of  another, 
and  not  where  the  fire  is  first  set  upon  the  land 
injured.    Grannis  7/.  Cummings,  25  Conn.  168. 

What  Is  "  Land  of  Another  Person  "  under  Above 
Statute.  —  In  an  action  brought  under  Rev. 
Stat,  of  Connecticut,  tit.   I,   c.  15,  §  277,  the 
plaintiff  claimed  on  the  trial  that  the  defend- 
ant was  in  the  possession  of  that  part  of  a  lot 
of  the  plaintiff's  on  which  the  fire  was  set  by 
him,  and  that  therefore  as  to  such  part  it  was 
the  land  not  of  the  plaintiff  but  of  the  defend- 
ant.   It  appeared  that  the  defendant  was  in 
the  use  of  the  land  of  the  plaintiffs,  only  for 
the  purpose  of  cutting  wood  and  manufactur- 
ing it  into  coal,  under  and  according  to  a  con- 
tract   which    had   been    made    between  the 
parties,  the  plaintiff  himself  being  in  posses- 
sion of  the  land  for  all  other  purposes.    It  was 
held,  therefore,  not  to  be  a  case  where  the  fire 
was  set  upon  the  land  of  the  defendant  or 
some  person  other  than  the  plaintiff  and  ran 
upon  the  latter's  land.    The  part  of  the  land 
on  which  the  fire  was  set  was  not,  it  was  held, 
in  any  sense  the  land  of  the  defendant.  The 
contract  gave  him  a  license  to  go  upon  the  lot 
and  do  the  acts  required  by  it,  but  it  conveyed 
no  estate  or  interest  in  the  land  or  any  part  of 
it.    It  did  not  amount  to  a  lease  or  even  to  the 
grant  of  an  easement.    Nor  did  the  use  of  the 
land  by  the  defendant  for  the  purposes  only  of 
doing  such  particular  acts  as  those  specified  in 
the  contract  constitute  the  possession  of  it  by 
him,  nor  displace  the  possession  of  the  plain- 
tiff, so  as  to  bring  the  case  within  the  applica- 
tion of  the  statute.    Grannis  v.  Cummings,  25 
Conn.  168. 

Statute  Held  Penal,  Criminal,  and  Remedial.  — 

A  statute  providing  that  "  no  person  shall  set 
fire  to  any  woods,  except  it  be  his  own  prop- 
erty, nor  in  that  case  without  first  giving  no- 
tice in  writing  to  all  persons  owning  lands 
adjoining  to  the  woodlands  intended  to  be 
fired,  at  least  two  days  before  the  firing  such 
woods,"  and  that  "  every  person  wilfully 
offending  against  the  preceding  section,  shall 
for  every  such  offense  forfeit  and  pay  to  any 
person  who  will  sue  for  the  same  fifty  dollars, 
and  be  liable  to  any  one  injured  in  an  action, 
and  shall,  moreover,  be  guilty  of  a  misde- 
meanor," has  been  held  penal  and  criminal  as 
well  as  remedial.  Lamb  v.  Sloan,  94  N.  Car. 
536. 

1.  Real  and  Personal  Property  —  Connecticut.  — 

Grissell  v.  Housatonic  R.  Co.,  54  Conn.  447,  1 
Am.  St.  Rep.  138;  Martin  v.  New  York,  etc., 
R.  Co.,  62  Conn.  331. 

Maine.  —  Chapman  v.  Atlantic,  etc.,  R.  Co., 
37  Me.  92;  Pratt  v.  Atlantic,  etc.,  R.  Co.,  42 
Me.  579;  Thatcher  v.  Maine  Cent.  R.  Co.,  85 
Me.  502. 

Massachusetts.  —  Ross  v.  Boston,  etc.,  R. 
Co.,  6  Allen  (Mass.)  87;  Trask  v.  Hartford, 
etc.,  R.  Co.,  16  Gray  (Mass.)  71;  Perley  v. 
Eastern  R.  Co.,  98  Mass.  414,  96  Am.  Dec.  645. 
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Missouri.  —  Mathews  v.  St.  Louis,  etc.,  R. 
Co.,  121  Mo.  298;  Campbell  v.  Missouri  Pac. 
R.  Co.,  121  Mo.  35r,  42  Am.  St.  Rep.  530. 

New  Hampshire.  —  Laird    v.  Conneciicut, 
etc.,  R.  Co.,  62  N.  H.  254,  13  Am.  St.  Rep! 
564;    Haseltine  v.  Concord  R.  Co.,  64  N  H 
545- 

"Building  or  Other  Property"  Includes  Per- 
sonalty. —  A  statute  making  railroads  liable 
"  when  any  injury  is  done  to  a  building  or 
other  property  "  by  fire  communicated  from  a 
locomotive,  includes  an  injury  to  personal 
property  as  well  as  real  estate.  Martin  v. 
New  York,  etc.,  R.  Co.,  62  Conn.  331,  56  Am. 
&  Eng.  R.  Cas.  79.  See  also  Simmonds  v. 
New  York,  etc.,  R.  Co.,  52  Conn.  264,  52  Am. 
Rep.  587,  23  Am.  &  Eng.  R.  Cas.  369. 

Fences.  —  The  words  "buildings  or  ether 
property,"  used  in  such  a  stafute,  include 
fences.  Grissell  v.  Housatonic  R.  Co.,  54- 
Conn.  447,  1  Am.  St.  Rep.  138,  32  Am.  &.  Eng. 
R.  Cas.  349. 

Statute  Held  Not  to  Include  Personalty  —  Dam- 
ages by  State  Department  of  Agriculture.  —  The 
case  of  Globe  F.  Ins.  Co.  v.  Lexington,  (Mass. 
1899)  52  N.  E.  Rep.  1086,  was  a  suit  for  dam- 
ages for  the  destruction  by  fire  of  cordwood 
and  surveyor's  stakes,  the  latter  marking  the 
boundary  lines  of  building  lots  burned  over. 
The  action  was  brought  under  Stat.  1891,  c.  210, 
§  2.    The  first  section  of  the  statute  authorized 
and  directed  the  state  board  of  agriculture  to 
provide  and  carry  into  execution  all  reason- 
able measures  for  the  extermination  of  the 
gypsy  moth,  and  gave  the  board  the  right  to 
enter  upon  the  lands  of  any  person.     The  sec- 
ond section  is:    "  The  owner  of  any  land  so 
entered  upon  who  shall   suffer  damages  by 
such  entry  and  acts  done  thereon  "  by  the 
board  "  may  recover  the  same  of  the  city  or 
town  in  which  the  lands  so  claimed  to  have 
been  damaged  are  situate."     The  question 
presented  was  whether  the  statute  extended  to 
losses  of  personal  property  caused  by  the  neg- 
ligence of  an  agent  of  the  board,  causing  the 
fire  complained  of.    The  court  expressed  its 
conclusion  upon  the  point  as  follows:    "  We 
are  of  the  opinion  that  these  words  do  not  ex- 
tend to  giving  the  owner  of  the  land  an  action 
for  personal  property  destroyed  as  this  was. 
There  is  no  pretense  that  they  would  give  an 
action  for  the  destruction  of  personal  property 
upon  the  land  belonging  to  a  third  person. 
The  words  do  not  lend  themselves  to  an  irra- 
tional distinction  in  favor  of  the  owner  of  the 
land.    They  are  dealing  with  the  entry  which 
was  authorized  at  the  end  of  the  preceding 
section.    (Sec.  1,   above  referred  to.)  They 
confine  themselves  to  the  owner  of  the  land  so 
entered  upon,  and  the  words  '  the  lands  so 
claimed  to  have  been  damaged  '  show  that 
damage  to  land  is  the  damage  under  contem- 
plation.   The  remedy  which  the  statute  pro- 
vides has  reference  only  to  the  damage  which 
the  statute  has  contemplated  and  authorized 
in  terms." 
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»  to  be  exposed  to  the  danger  of  fire  from  the  engines,1  and  m  general, 
extends  to  the  contents  of  such  structures,  such  as  machinery,  tools,  patterns, 
and  the  like,2  or  a  stock  of  goods  employed  in  the  conduct  of  a  mercantile 

hnT2T Property  of  Movable  Nature.  -  The  fact,  therefore,  that  the  personalty 
destroyed  is  of  a  movable  nature  will  not  affect  the  liability  of  the  railroad  * 
and  it  is  likewise  immaterial  that  the  defendant  company  did  not  know  of  the 
location  of  the  property  so  injured,  and  its  exposure  to  danger,  or  even  its 
existence  5  In  Maine,  however,  while  there  may  be  a  recovery  under  the 
statute  though  the  property  is  movable,6  it  has  been  held  that  some  perma- 
nency of  location  is  requisite.7  But  this  latter  construction  has  been  denied 
in  other  states,  and  a  recovery  under  the  statute  permitted  though  the  per- 
sonalty was  only  temporarily  left  near  the  .railroad  track  and  liable  to  be 
removed  at  any  time.8 

(3)  Growing  Trees  and  Herbage.  —  The  liability  under  such  statutes  also 
extends  to  growing  timber,  trees,  and  herbage.9  _ 

(a)  Distance  of  Property  from  Track.  —  The  construction  of  the  phrase 
"  along  its  route,"  or  "  along  the  line  of  the  railroad,"  usually  contained  in 
such  statutes  has  given  rise  to  some  controversy  as  to  the  limits  of  distance,  if 
any  upon  the  liability  of  the  railroad  company  with  reference  to  the  property 
destroyed.  It  is  generally  held  that  no  arbitrary  rule  as  to  distance  can  be 
laid  down.10 


1.  Pratt  v.  Atlantic,  etc.,  R.  Co.,  42  Me.  579; 
Hart  v.  Western  R.  Corp.,  13  Met.  (Mass.)  99. 
See  also  cases  cited  in  preceding  note. 

2.  Trask  v.  Hartford,  etc.,  R.  Co.,  16  Gray 
(Mass.)  71.  . 

3.  Pratt  v.  Atlantic,  etc.,  R.  Co.,  42  Me. 
579;  Laird  v.  Connecticut,  etc.,  R.  Co.,  62  N. 
H.  254,  13  Am.  St.  Rep.  564. 

Destruction  of  Wood,  Coal,  etc.  —  Under  a  stat- 
ute providing  that  the  proprietors  of  every 
railroad  shall  be  liable  for  all  damages  which 
shall  accrue  to  any  person  or  property  by  fire 
or  steam  from  any  locomotive  or  other  engine 
on  such  road,  and  giving  the  railroad  company 
an  insurable  interest  in  property  along  its 
route,  there  may  be  a  recovery  for  the  destruc- 
tion of  wood,  coal,  and  other  personal  property 
constituting  a  part  of  the  plaintiff's  stock  in 
trade,  which  he  sold  from  time  to  time  to  his 
customers  and  replenished  from  time  to  time  as 
he  had  occasion  to  do.  Haseltine  v.  Concord 
R.  Co.,  64  N.  H.  545-  ^  . 

4.  Property  of  Movable  Nature.  —  Thatcher 
v.  Maine  Cent.  R.  Co.,  85  Me.  502;  Ross  v. 
Boston,  etc.,  R.  Co.,  6  Allen  (Mass.)  87;  Trask 
v.  Hartford,  etc.,  R.  Co.,  16  Gray  (Mass.)  71; 
Laird  v.  Connecticut,  etc.,  R.  Co.,  62  N.  H. 
254,  13  Am.  St.  Rep.  564;  Haseltine  v.  Con- 
cord R.  Co.,  64  N.  H.  545. 

5.  Ross  v.  Boston,  etc.,  R.  Co.,  6  Allen 
(Mass.)  87. 

6.  Lumber  in  Permanent  Lumber  Yard.  —  A 
railroad  company  is  liable  for  damage  to  lum- 
ber piled  in  a  permanent  lumber  yard  near  its 
track,  caused  by  fire  communicated  from  its 
locomotives.  Thatcher  v.  Maine  Cent.  R.  Co., 
85  Me.  502. 

7.  Must  Be  Property  Permanently  Located.  —  In 

the  case  of  Chapman  v.  Atlantic,  etc.,  R.  Co., 
37  Me.  92,  the  loss  considered  was  on  a  lot  of 
cedar  posts  temporarily  deposited  near  the  road. 
The  statute  made  the  railroad  company  respon- 
sible for  the  building  or  other  property  injured 
by  fire  communicated  by  the  railroad  engines 


and  gave  to  the  corporation  "  an  insurable  in- 
terest in  the  property  along  the  route,  for 
which  it  was  responsible."  After  discussing 
the  statute  the  court  said:  "  The  conclusion 
to  which  we  have  arrived  is  that  the  liability 
of  railroad  corporations  under  this  statute  ex- 
tends only  to  property  permanently  existing 
along  their  route  and  capable  of  being  insured, 
and  that  as  to  movable  property  having  no 
permanent  location,  the  liability  of  such  cor- 
porations is  to  be  determined  by  the  principles 
of  the  common  law."  Nor  is  a  company 
liable,  irrespective  of  negligence,  for  damages 
to  a  pile  of  sleepers  temporarily  deposited 
near  its  track,  caused  by  fire  communicated 
from  one  of  ils  locomotives.  Lowney  v.  New 
Brunswick  R.  Co.,  78  Me.  479,  29  Am.  &  Eng. 
R.  Cas.  116. 

In  the  case  of  Campbell  v.  Missouri  Pac.  R. 
Co.,  121  Mo.  351,  42  Am.  St.  Rep.  530,  the 
court  said:  "  In  the  recent  case  of  Thatcher 
v.  Railroad,  supra  (85  Me.  502),  the  Supreme 
Court  of  that  state  very  evidently  disapproves 
the  decision  in  the  Chapman  case  (Chapman 
v.  Atlantic,  etc.,  R.  Co.,  37  Me.  92)  though  it 
expressly  states  that  it  had  no  intention  of 
overruling  it." 

8.  Haseltine  v.  Concord  R.  Co.,  64  N.  H. 
545.  And  see  Campbell  v.  Missouri  Pac.  R. 
Co.,  121  Mo.  351,  42  Am.  St.  Rep.  '530. 

9.  Growing  Trees  and  Herbage.  —  Grissell  v. 
Housatonic  R.  Co.,  54  Conn.  447,  1  Am.  St. 
Rep.  138;  Pratt  v.  Atlantic,  etc.,  R.  Co.,  42 
Me.  587;  Campbell  v.  Missouri  Pac.  R.  Co., 
121  Mo. '340,  42  Am.  St.  Rep.  530;  Mathews  v. 
St.  Louis,  etc.,  R.  Co.,  121  Mo.  298. 

10.  No  Arbitrary  Rule  as  to  Distance.  —  Pratt 
v.  Atlantic,  etc.,  R.  Co.,  42  Me.  5S7;  Hart  v. 
Western  R.  Corp.,  13  Met.  (Mass.)  99;  Camp- 
bell v.  Missouri  Pac.  R.  Co.,  121  Mo.  340,  42 
Am.  St.  Rep.  530;  Mathews  v.  St.  Louis,  etc., 
R.  Co.,  121  Mo.  298. 

Act  to  Be  Reasonably  Construed.  —  In  Hooksett 
v.  Concord  R.  Co.,  38  N.  H.  242,  it  was  inti- 
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Illustrations.  —  A  building  separated  by  a  street  sixty  feet  wide  from  thr 
house  first  ignited,  has  been  held  "  along  the  route  "of  the  railroad  within 
the  purview  of  the  statute.'  It  has  also  been  decided  that  a  railroad  company 
is  liable  for  damages  to  wood  and  woodland  one-half  mile  distant  from  the 
railroad,  where  a  spark  from  an  engine  set  fire  to  grass  near  the  track  thence 
comp?aingedaCo?"  Pr°Prietors  a"d  doing  the  inju^ 

(5)  P:%erty™Rfte°f  Way.  —  A  statute  providing  that  railroad  com- 
pan.es  shall  be  liable  for  damages  to  any  building  or  other  property  along  the 
route  of  a  railroad,  by  sparks  communicated  from  a  locomotive,  and  giv \Z 
the  companies  an  insurable  interest  in  such  property,  has  been  he  d  to  include 
all  property  in  proximity  to  the  railroad,  whether  such  property  is  outside  of 
the  company  s  right  of  way  or  lawfully  on  the  same  3 

d.  Provision  for  "Insurable  Interest" - (i)  In  General  —  As  has 
been  seen  the  statutes  imposing  liability  upon  railroad  companies  for  property 
destroyed  by  fire  irrespective  of  negligence,  generally  provide  that  such  com- 
panies shall  have  an  insurable  interest  in  the  property  along  their  routes 
This  insurable  interest  extends  to  all  property  along  the  route  which  may  be 
considered  as  exposed  to  the  danger  of  fire  from  the  locomotive  engines  with- 
out particular  limit  as  to  distance  from  the  track.4 

(2)  Insurable  Interest  as  Coextensive  with  Liability.  —  These  statutes  con- 
fer on  railroad  companies  an  insurable  interest  coextensive  with  the  liabilitv 
irrespective  of  negligence;  *  and  for  injuries  to  other  property  by  fire  a  rail 
road  company  would  not  be  liable  under  the  statute,  but  only  where  negli- 
gence is  shown.6  y  *> 

Insurable  Interest  —  Ability  to  Procure  Insurance.  —  But  "insurable  interest"  is 
not  equivalent  to  "  ability  to  procure  "  insurance,  nor  the  liability  under  the 


mated  that  the  extent  of  the  liability  was  per- 
haps confined  to  such  property  as  could  be 
said  to  be  reasonably  exposed  to  the  danger; 
that  the  act  must  have  a  reasonable  construc- 
tion, and  consequently  that  where  buildings  are 
situated  at  such  a  distance  from  the  track  as 
not  to  be  exposed  except  in  some  violent  gale 
of  wind  or  other  extraordinary  circumstances, 
the  loss  might  be  held  not  to  be  within  the 
spirit  or  intent  of  the  act. 

1.  Hart  v.  Western  R.  Corp.,  13  Met. 
(Mass.)  99.  And  see  Pratt  v.  Atlantic,  etc., 
R.  Co.,  42  Me.  579. 

2.  Perley  v.  Eastern  R.  Co.,  98  Mass.  414, 
96  Am.  Dec.  645. 

Growing  Timber  Three  Hundred  Feet  Distant.— 
The  case  of  Pratt  v.  Atlantic,  etc.,  R.  Co.,  42 
Me.  583,  was  an  action  for  damages  for  injury 
done  to  growing  timber  on  the  plaintiff's  land, 
by  fire  communicated  by  the  defendant's  loco- 
motive engine,  the  timber  being  distant  about 
three  hundred  feet  from  ihe  line  of  the  rail- 
road. The  fire  was  first  communicated  to  ma- 
terials growing  and  naturally  lying  on  the 
land  between  the  plaintiff's  premises  and  the 
railroad  track,  and  thence  spread  to  the  land 
of  the  plaintiff  where  it  did  the  damage  com- 
plained of.  It  was  contended  that  the  liability 
of  the  defendant  under  the  clause  "  along  its 
route  "  did  not  apply  to  the  case  at  bar.  But 
the  court  said:  "  It  is  not  deemed  reasonable 
that  the  legislature  should  limit  the  liability 
of  railroad  corporations  to  a  fire  caused  by  its 
engine  to  property  upon  land  immediately  ad- 
joining the  railroad  track,  when  that  upon  a 
strip  a  few  feet  distant,  owned  by  another 


proprietor,  equally  exposed,  should  be  ex- 
cluded. Under  such  a  statute  the  security  of 
an  owner,  where  land  was  bounded  upon  the 
track,  would  be  great  or  small  according  to  the 
width  of  his  lot,  and  the  security  which  would 
embrace  the  whole  width  would  not  extend  to 
his  grantee  of  a  part  of  the  same,  most  remote 
from  the  railroad." 

3.  Grand  Trunk  R.  Co.  v.  Richardson,  91. U. 
s-  454;  Thompson  v.  Richmond,  etc.,  R.  Co., 
24  S.  Car.  366. 

4.  Insurable  Interest  —  General  Extent  of. — 
Pratt  v.  Atlantic,  etc.,  R.  Co.,  42  Me.  587- 
Hart  v.  Western  R.  Corp.,  13  Met.  (Mass.)  99' 
Lumberman's  Mut.  Ins.  Co.  v.  Kansas  City' 
etc.,  R.  Co.,  (Mo.  1899)  50  S.  W.  Rep.  281; 
Thompson  v.  Richmond,  etc.,  R.  Co.,  24  S.' 
Car.  366. 

Construction  of  Particular  Statute.  —  A  statute 
giving  an  insurable  interest  to  a  railroad  com- 
pany in  the  property  "  upon  its  route  "  will 
not  be  considered  to  limit  this  insurable  in- 
terest to  the  property  actually  located  on  the 
right  of  way.  The  proper  construction  is  as 
if  the  phrase  was  "  along  its  route,"  as  pro- 
vided in  the  statutes  of  several  of  the  stales. 
Thompson  v.  Richmond,  etc.,  R.  Co.,  24  S. 
Car.  366. 

5.  Coextensive    with    Statutory  Liability.— 

Grissell  v.  Housatonic  R.  Co.,  54  Conn.  447,  1 
Am.  St.  Rep.  138;  Chapman  v.  Atlantic,  etc., 
R.  Co.,  37  Me.  92;  Lumberman's  Mut.  Ins. 
Co.  v.  Kansas  City,  etc.,  R.  Co..  (Mo.  1899) 
50  S.  W.  Rep.  281. 

6.  Chapman  v.  Atlantic,  etc..  R.  Co.,  37 
Me.  92. 
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statute  restricted  to  such  property  as  the  railroad  could  have  procured  insur- 
ance upon.1 

Property  Usually  Regarded  as  Insurable.  —  It  is  not  necessary,  therefore,  that  the 
property  destroyed  should  be  such  as  is  usually  regarded  as  insurable,8  or 
"  insurable  "  in  the  ordinary  commercial  sense  of  the  word,3  and  the  right  of 
an  owner  whose  property  has  been  destroyed  by  fire  is  not  affected  by  the 
fact  that  the  defendant  company  has  been  actually  unable  to  obtain  insurance 
on  the  property  consumed.4  The  statute  merely  creates  an  insurable  interest, 
which  is  not  dependent  on  the  question  whether  an  insurer  can  be  found  to 
take  the  risk.5 

In  Maine,  however,  the  statute  seems  to  be  regarded  as  imposing  a  liability 
only  for  such  property  as  is  ordinarily  and  practically  insurable.6 

e.  Natural  and  Proximate  Cause.  —  Under  statutes  imposing  on  a 
railroad  company  a  liability  irrespective  of  negligence  for  injury  to  property 
along  its  route  from  fire  "  communicated  "  by  its  locomotive  engines  or  in 
the  course  of  the  operation  of  the  road,  it  is  not  necessary  that  the  fire  should 
be  communicated  immediately  to  the  property  for  which  a  recovery  is  sought; 
such  statutes  apply  equally  to  cases  where  other  property  is  first  ignited,  the 
flames  spreading  thence  to  that  of  the  plaintiff.7    Thus,  where  a  railroad  com- 


1.  Insurable  Interest — Ability  to  Procure  In- 
surance. —  Grissell  v.  Housatonic  R.  Co.,  54 
Conn.  447,  1  Am.  St.  Rep.  138,  32  Am.  &  Eng. 
R.  Cas.  349;  Hoar,  J.,  in  Trask  v.  Hartford, 
etc.,  R.  Co.,  16  Gray  (Mass.)  71;  Campbell  v. 
Missouri  Pac.  R.  Co.,  121  Mo.  340,  42  Am.  St. 
Rep.  530;  Mathews  v.  St.  Louis,  etc.,  R.  Co., 
121  Mo.  298;  Haseltine  v.  Concord  R.  Co.,  64 
N.  H.  545- 

Rationale  of  Rule.  —  Such  a  statute,  it  was 
said  in  Grissell  v.  Housatonic  R.  Co.,  54  Conn. 
447,  1  Am.  St.  Rep.  138,  would  be  extremely 
uncertain  if  its  enforcement  depended  on  the 
ability  of  the  railroad  company  to  obtain  in- 
surance. The  withdrawal  of  insurance  com- 
panies from  issuing  policies  in  a  particular 
state,  owing  to  unfriendly  legislation  or  the 
alteration  of  their  charters,  might  in  effect 
nullify  the  law  as  to  railroad  companies  in 
that  stale.  Undoubtedly  the  statute  confers 
an  insurable  interest  coextensive  with  the 
property  for  which  the  railroad  company  may 
be  responsible,  and  gives  liberty  to  obtain 
such  insurance  in  its  own  name  with  any 
other  party  who  is  able  and  willing  to  con- 
tract relative  to  the  subject-matter.  All  that 
is  needed  to  make  a  valid  contract  of  insur- 
ance is  a  corresponding  capacity  on  the  part 
of  some  other  corporation  or  individual.  The 
statute,  however,  does  not  concern  itself  with 
the  last  named  party. 

2.  Grissell  v.  Housatonic  R.  Co.,  54  Conn. 
447,  1  Am.  St.  Rep.  138,  32  Am.  &  Eng.  R. 
Cas.  349;  Mathews  v.  St.  Louis,  etc.,  R.  Co., 
121  Mo.  298;  Campbell  v.  Mi  ssouri  Pac.  R. 
Co.,  121  Mo.  340,  42  Am.  St.  Rep.  530. 

3.  Trask  v.  Hartford,  etc.,  R.  Co.,  16  Gray 
(Mass.)  71. 

Evidence  Held  Properly  Excluded.  —  Thus, 
where  in  an  action  for  damages  for  the  de- 
struction of  fences,  growing  trees,  and  herb- 
age, where  a  witness  offered  to  testify  that  he 
knew  of  no  insurance  company  that  would 
insure  such  property,  the  evidence  was  held 
properly  excluded.  Grissell  v.  Housatonic 
R.  Co.,  54  Conn.  447,  1  Am.  St.  Rep.  138; 
Mathews  v.  St.  Louis,  etc.,  R.  Co.,  121  Mo.  298. 
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Trees,  Shrubs,  and  Plants.  —  It  is  no  defense 
in  an  action  for  destruction  of  trees,  shrubs, 
and  plants,  that  their  insurance  was  impracti- 
cable. Mathews  v.  St.  Louis,  etc.,  R.  Co.,  121 
Mo.  298. 

4.  Haseltine  v.  Concord  R.  Co.,  64  N.  H. 
545- 

5.  Grissell  v.  Housatonic  R.  Co.,  54  Conn. 
447,  1  Am.  St.  Rep.  138. 

In  the  case  of  Campbell  v.  Missouri  Pac.  R. 
Co.,  I2i  Mo.  345,  42  Am.  St.  Rep.  530,  the 
court  expressed  the  opinion  that  it  was  not 
even  necessary  to  the  validity  of  the  statute 
that  the  railroad  corporations  should  have 
been  given  this  insurable  interest  in  the  prop- 
erty along  the  route  of  their  roads;  nor  does 
the  fact,  the  court  continued,  that  such  in- 
terest was  given  limit  their  responsibility  to 
insurable  property  that  may  be  injured  or  de- 
stroyed. The  purpose  of  the  law  was  to  give 
the  corporation  the  same  right  and  opportunity 
of  protection  and  indemnity  from  fires  as  the 
owner  of  the  property  had.  What  property  is 
the  subject  of  insurance  must  be  determined 
by  the  insurance  companies,  whether  the  in- 
demnity is  sought  by  the  owner  or  by  the  cor- 
poration. 

6.  Under  the  Maine  Statute  of  1842,  c.  9,  §  5, 
the  liability  of  the  railroad  company  has  been 
held  limited  to  property  of  a  permanent  nature 
and  on  which  insurance  may  be  effected.  For 
injuries  to  other  property  by  fire  a  railroad 
company  is  only  responsible  for  its  negli- 
gence. Chapman  v.  Atlantic,  etc.,  R.  Co.,  37 
Me.  92;  Pratt  v.  Atlantic,  etc.,  R.  Co.,  42  Me. 
57Q. 

7.  Need  Not  Be  Directly  Communicated.  —  Chap- 
man v.  Atlantic,  etc.,  R.  Co.,  37  Me.  92;  In- 
gersoll  v.  Stockbridge,  etc.,  R.  Co.,  8  Allen 
(Mass.)  438;  Hart  v.  Western  R.  Corp.,  13 
Met.  (Mass.)  99;  Perley  v.  Eastern  R.  Co.,  98 
Mass.  418,  96  Am.  Dec.  645;  Mathews  v.  St. 
Louis,  etc.,  R.  Co.,  121  Mo.  298;  Campbell  v. 
Missouri  Pac.  R.  Co.,  121  Mo.  340,  42  Am.  St. 
Rep.  530;  Hooksett  v.  Concord  R.  Co.,  38  N. 
H.  242.  And  see  Anderson  v.  Wasatch,  etc., 
R.  Co.,  2  Utah  518. 
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pany  set  fire  to  its  own  bridge,  from  which  the  fire  was  communicated  to  the 
plaintiff's  bridge  three  and  one-half  rods  distant,  the  company  was  held  liable.1 
And  again,  though  the  fire  from  the  defendant's  locomotive  first  ignited  a 
barn,  and  next  a  shed,  and  finally  the  plaintiff's  building,  it  was  decided  that 
the  statute  was  applicable.2  It  has  been  held,  indeed,  that  such  statutes 
exclude  all  question  of  proximate  and  remote  cause.3  But  this  has  been 
denied.4 

f.  Contributory  Negligence.  —  Under  statutes  making  the  proprietors 
of  railroads  liable  for  all  damages  accruing  from  fire  communicated  by  railroad 
engines,  and  giving  railroad  companies  an  insurable  interest  in  exposed  prop- 
erty along  their  lines,  it  has  been  held  that  the  doctrine  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  does  not  apply,5  the  rule  in  some  instances 
being  stated  with  the  qualification  that  no  contributory  negligence  of  the 
owner  in  the  lawful  use  of  his  property,  short  of  fraud,  shall  affect  his  right  of 


1.  HooVselt  v.  Concord  R.  Co.,  38  N.  H.  242. 

2.  Ingersoll  v.  Stockbridge,  etc.,  R.  Co.,  8 
Allen  (Mass.)  438. 

3.  Doctrine  of  Exclusion  of  Question  of  Proxi- 
mate Cause.  —  Thompson  v.  Richmond,  etc., 
R.  Co.,  24  S.  Car.  366.  This,  it  was  held, 
was  the  only  proper  construction  of  the  act, 
declaring  as  it  did  in  absolute  terms  without 
any  qualification  that  the  company  should  be 
liable  for  the  destruction  of  property  by  fire 
which  originated  within  the  limits  of  the  right 
of  way  from  some  act  of  the  company  or  its 
agents  or  employees.  If  the  act,  it  was  inti- 
mated, had  simply  declared  that  the  company 
should  be  liable  to  any  person  whose  property 
might  be  injured  or  destroyed  by  fire  com- 
municated by  sparks  from  its  locomotive  en- 
gine, without  more,  then  the  question  as  to 
proximate  or  remote  cause  might  have  been  a 
material  inquiry;  but  the  act  goes  on  to  de- 
clare that  the  company  shall  be  liable  for  dam- 
age caused  by  any  fire  which  originates  on  the 
right  of  way,  so  that  if  the  fire  originated  there 
from  the  act  of  the  company  or  its  agents,  it  is 
liable  even  though  such  fire  may  have  been 
the  remote  and  not  the  proximate  cause  of  the 
damage  complained  of;  there  being  nothing 
in  the  act  to  qualify  or  restrain  the  general 
terms  used. 

It  seems  that  no  question  of  proximate  cause 
on  account  of  the  communication  of  the  fire 
from  other  buildings  first  ignited  by  the  de- 
fendant can  arise  undera  statute  holdinga  rail- 
road company  liable  for  the  destruction  of 
all  property  "  along  its  route  "  if  the  property 
destroyed  comes  within  the  terms  of  the 
phrase.  Grand  Trunk  R.  Co.  v.  Richardson, 
91  U.  S.  454. 

4.  Doctrine  that  Proximate  Cause  Not  Imma- 
terial.—  Statutes  providing  that  a  railroad 
company  shall  be  liable  for  loss  caused  by  fire 
communicated  from  one  of  its  locomotive 
engines  irrespective  of  negligence,  do  not 
affect  the  question  of  natural  and  proximate 
cause.  If  the  act  complained  of  was  the  re- 
mote and  not  the  proximate  cause  of  the  de- 
struction of  the  plaintiff's  property,  there  is 
no  liability  under  such  statutes  any  more  than 
at  common  law.  Lawrence,  C.  J.,  in  Fent  v. 
Toledo,  etc.,  R.  Co.,  59  111.  354,  14  Am. 
Rep.  13. 

5.  Colorado.  —  In  an  action  under  Colo.  Gen. 
Stat.,  §  2798,  the  doctrine  of  contributory  neg- 
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ligence  cannot,  it  has  been  held,  be  invoked  by 
the  defendant.  Thus  the  case  of  Union  Pac. 
R.  Co.  v.  Arthur,  2  Colo.  App.  159,  was  an 
action  for  damages  against  a  railroad  com- 
pany for  hay  destroyed  by  fire,  arising  under 
this  statute.  It  was  contended  that  the  plain- 
tiff was  guilty  of  contributory  negligence, 
first,  in  stacking  hay  too  near  the  track;  sec- 
ond, in  not  protecting  it  from  the  fire;  third, 
in  not  allowing  the  railroad  to  protect  it  as  it 
had  sought  to  do.  But  the  court  said:  "  We 
are  at  a  loss  to  see  how  the  doctrine  of  con- 
tributory negligence  can  be  invoked  as  a 
defense  where  there  is  no  law  requiring  pre- 
cautionary action  on  the  part  of  the  party 
damaged,  and  no  question  of  negligence  on 
the  part  of  the  corporation  can  be  made  or 
adjudicated." 

Iowa.  —  West  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  654;  Engle  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  661.  And  see  Slossen  v.  Burlington, 
etc.,  R.  Co.,  60  Iowa  215. . 

Instruction  as  to  Contributory  Negligence.  — 
In  an  action  to  recover  for  an  inj ury  caused 
by  a  fire  set  out  by  a  locomotive  under  this 
statute  the  court  instructed  the  jury:  "If 
plaintiff's  own  negligence  directly  and  prox- 
imately contributed  to  his  own  injuries,  then 
he  cannot  recover;  but  in  order  to  defeat  his 
right  to  recover  there  must  be  such  contribu- 
tory negligence  on  his  part  as  directly  and 
proximately  contributed  to  produce  the  in- 
juries, and  without  which  his  loss  would  not 
have  been  sustained."  It  was  held,  however, 
that  while  the  last  clause  of  the  instruction  did 
not  express  the  rule  as  settled  by  the  holdings 
of  this  court,  it  could  not  have  prejudiced  the 
defendant,  and  would  not,  therefore,  be  held 
error  on  his  objection.  Engle  v.  Chicago, 
etc.,  R.  Co.,  77  Iowa  661. 

Massachusetts.  —  In  this  state  it  was  provided 
by  statute  (Gen.  Stat.  Mass.,  c.  63,  §  101),  that 
"  every  corporation  shall  be  responsible  in 
damages  to  any  person  or  corporation  whose 
buildings  or  other  property  may  be  injured  by 
fire  communicated  by  its  locomotive  engines." 
Under  this  statute  it  was  held  that  there  might 
be  a  recovery  notwithstanding  the  contributory 
negligence  of  the  plaintiff.  Ingersoll  v.  Stock- 
bridge,  etc.,  R.  Co.,  8  Allen  (Mass.)  438. 

New  Hampshire.  —  See  Gen.  Stat.,  c.  148, 
§  8.  See  also  Rowell  v.  Railroad,  57  N.  H. 
132,  24  Am.  Rep.  59. 
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recovery  1  According  to  the  statutes  of  some  states,  however,  it  is  expressly 
provided'  that  the  plaintiff's  contributory  negligence,  if  any,  shall  be  consid- 
ered  ^ 

*  Escape  of  Fire  as  Prima  Facie  Negligence.  —  Another  class  of 
statutes  provides  that  the  escape  of  fire  from  a  locomotive  engine  shall  be 
prima  facie  evidence  of  negligence,  rendering  the  railroad  company  liable  in 
the  absence  of  a  showing  on  its  part  that  all  due  precautions  were  exercised. 
As  these  statutes,  however,  do  not  affect  the  general  rule  as  to  the  necessity 
for  negligence,3  but  only  declare  what  shall  be  evidence  of,  or  sufficient  to 
raise  a'presumption  of  negligence,  they  will  be  more  fully  discussed  in  another 
place  in  this  article.4 

h  Contract  Exempting  from  Liability.  —  It  has  been  held  that  a 
statute  making  railroad  companies  absolutely  liable  for  negligently  setting  out 
fires  does  not  affect  the  validity  of  a  contract  between  the  company  and  one 
who  places  buildings  upon  its  right  of  way,  exempting  the  company  from 
liability  for  damages  by  reason  of  fires  negligently  or  otherwise  communicated 
to  such  buildings.    Such  a  contract  is  not  void  as  against  public  policy.5 

i.  Constitutionality  of  Such  Statutes  —  (i)  In  General.  —  Statutes 
changing  the  pre-existing  rule  requiring  negligence  and  distinct  proof  of  it 
have  been  frequently  assailed  as  in  conflict  with  the  provisions  of  federal  and 
state  constitutions.  Such  statutes  have,  however,  it  is  believed,  been 
uniformly  upheld.6  Nor,  where  protection  to  persons  or  property  seems  to 
require  otherwise,  is  the  legislature  restrained  by  the  principle  of  the  common 


1.  Contributory  Negligence  Short  of  Fraud  Not  a 
Defense.  —  Mathews  v.  St.  Louis,  etc.,  R.  Co., 
121  Mo.  298;  Matthews  v.  Missouri  Pac.  R. 
Co.,  142  Mo.  645.  And  see  Rowell  v.  Railroad, 
57  N.  H.  132,  24  Am.  Rep.  59;  Union  Pac, 
etc.,  R.  Co.  v.  Williams,  3  Colo.  App.  526. 

2.  Connecticut.  —  Thus  in  this  state,  under 
Act  of  1881,  c.  92  (Gen.  Stat.,  §  3581),  making 
railroads  liable  for  injury  to  property  by  fiie 
communicated  by  locomotives,  it  has  been 
held  that  a  recovery  may  be  had  without 
showing  negligence,  if  the  property  owner  be 
free  from  contributory  negligence.  Martin  v. 
New  York,  etc.,  R.  Co.,  62  Conn.  331,  56  Am. 
&  Eng.  R.  Cas.  79. 

Kansas.  —  See  Gen.  Stat.  1897,  §  32,  c.  70. 

Conflict  of  Laws.  —  The  Vermont  statute  im- 
poses a  more  stringent  liability  than  the  com- 
mon law;  and  in  an  action  brought  in  New 
Hampshire  to  recover  damages  for  injury 
caused  to  personal  property  by  fire  from  a  rail- 
road locomotive  in  Vermont  the  doctrine  of 
contributory  negligence  does  not  apply. 
Laird  v.  Connecticut,  etc.,  R.  Co.,  62  N.  H. 
254,  13  Am.  St.  Rep.  564,  43  Am.  &  Eng.  R. 
Cas.  63. 

3.  Sibilrud  v.  Minneapolis,  etc.,  R.  Co.,  29 
Minn.  58,  7  Am.  &  Eng.  R.  Cas.  499. 

4.  See  infra,  this  title,  Presumption  of  Neg- 
ligence from  Communication  of  Fire. 

5.  Griswold  v.  Illinois  Cent.  R.  Co.,  90  Iowa 
265,  57  Am.  &  Eng.  R.  Cas.  59. 

Liability  as  to  Third  Persons.  —  It  has  been 
held,  however,  that  a  contract  between  a  rail- 
road and  the  owner  of  a  building  on  the  right 
of  way,  that  the  latter  should  not  be  liable  for 
the  destruction  by  fire  of  the  building  or  its 
contents,  negligently  or  otherwise,  does  not 
exempt  the  company  from  liability  for  the  de- 
struction of  the  goods  of  a  third  party  placed 
in  such  building,  though  without  the  permis- 
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sion  of  the  owner  of  the  building.  Walker  v. 
Missouri  Pac.  R.  Co.,  68  Mo.  App.  465- 

Nor  does  such  a  contract  relieve  the  railroad 
from  liability  to  a  person  who  purchased  grain 
and  cotton  seed  stored  in  a  building  on  the 
right  of  way,  with  reference  to  which  there  was 
such  a  contract  between  the  owner  and  the 
railroad  company,  though  the  vendees  had  no- 
tice of  such  contract  when  the  purchase  was 
made.  McAdams  v.  Missouri,  etc.,  R.  Co., 
(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  936. 

6.  Such  Statutes  Constitutional —  United  Stales. 
—  St.  Louis,  etc.,  R.  Co.  v.  Mathews,  165 
U.  S.  1. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  De  Graff, 
2  Colo.  App.  42;  Union  Pac.  R.  Co.  v.  Arthur, 
2  Colo.  App.  159;  Union  Pac,  etc.,  R.  Co.  v. 
Williams,  3  Colo.  App.  526;  Union  Pac.  R. 
Co.  v.  De  Busk,  12  Colo.  294,  13  Am.  St.  Rep. 
221.  . 

Connecticut.  —  Grissell  v.  Housatonic  R.  Co., 
54  Conn.  447,  1  Am.  St.  Rep.  138;  Martin  v. 
New  York,  etc.,  R.  Co.,  62  Conn.  331. 

Iowa.  —  Rodemacher  v.  Milwaukee,  etc.,  R. 
Co.,  41  Iowa  297,  20  Am.  Rep.  592. 

Maine.  —  Chapman  v.  Atlantic,  etc,  R.  Co., 
37  Me.  92;  Pratt  v.  Atlantic,  etc,  R.  Co.,  42 
Me.  579;  Stearns  v.  Atlantic,  etc.,  R.  Co., 
46  Me.  95. 

Massachusetts.  —  Lyman  v.  Boston,  etc.,  R. 
Corp.,  4  Cush.  (Mass.)  288. 

Missouri.  —  Lumberman's  Mut.  Ins.  Co. 
v.  Kansas  City,  etc.,  R.  Co.,  (Mo.  1899)  50 
S.  W.  Rep.  281;  Mathews  v.  St.  Louis,  etc., 
R.  Co.,  121  Mo.  298;  Campbell  v.  Missouri 
Pac.  R.  Co.,  121  Mo.  340,  42  Am.  St.  Rep. 
530. 

Ohio.  —  Lake  Erie,  etc.,  R.  Co.  v.  Falk,  16 
Ohio  Cir.  Ct.  Rep.  125. 

And  see  also  cases  cited  in  succeeding  notes 
to  this  subdivision. 
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law,  that  for  the  lawful,  reasonable,  and  careful  use  of  property,  the  owner 
cannot  be  held  civilly  liable  in  damages.1 

Justification  as  Exercise  of  Police  Power.  —  Some  courts  have  found  a  justification 
for  the  enactment  of  such  statutes  as  a  valid  exercise  by  the  legislature  of 
the  police  power  of  the  state.8  This  view,  on  the  contrary,  has  been  denied, 
but  the  constitutionality  of  the  statutes  upheld  on  other  grounds.3 

(2)  Equal  Protection  of  Laws.  —  It  has  been  decided  that  a  statute  impos- 
ing a  liability  on  a  railroad  company  for  damages  for  fires  communicated 
irrespective  of  negligence,  is  not  invalid  as  denying  to  such  corporations  the 
equal  protection  of  the  laws,  within  the  Fourteenth  Amendment  to  the  Fed- 
eral Constitution.4 

Unequal  Restraints  and  Qualifications.  —  Nor  is  such  a  statute  in  violation  of  those 
provisions  of  a  state  constitution  which  prohibit  discriminations  and  unequal 
restraints  and  disqualifications,5  as  singling  out  railroad  corporations  and 
placing  upon  them  an  extraordinary  liability.6  And  it  has  been  similarly  held 
that  a  statute  making  the  occurrence  of  fire  caused  by  the  operation  of  the 
road  prima  facie  evidence  of  negligence  was  likewise  unobjectionable  as  being 
partial  and  unequal  in  its  operation. 7 

Does  Not  Abridge  Privileges  and  Immunities.  —  The  provision  as  to  liability  for 
damages  from  communicated  fires  along  the  right  of  way  of  a  railroad  corpora- 
tion is  not  an  abridgment  of  the  privileges  and  immunities  of  the  company, 
within  the  meaning  of  the  Fourteenth  Amendment  to  the  United  States 
Constitution.8 

(3)  Due  Process  of  Laiv.  —  A  statute  imposing  an  absolute  liability  for  fires 
on  a  railroad  company  is  not  a  deprivation  of  property  without  due  process  of 
law.9 

(4)  Obligation  of  Contracts.  —  A  statutory  provision  changing  the  rule  of 

5.  Unequal  Restraints  and  Discriminations.  — 

McCandless  v.  Richmond,  etc.,  R.  Co.,  38  S. 
Car.  103. 

6.  Grissell  v.  Housatonic  R.  Co.,  54  Conn. 
447,  1  Am.  St.  Rep.  138.  The  object  of  the 
law,  it  was  said  in  this  case,  is  based  upon  the 
fact  that  such  corporations  run  their  trains- 
over  narrow  strips  of  land  controlled  by  them, 
and  thereby  subject  all  combustible  property 
to  an  extraordinary  hazard.  There  is  no  in- 
tent to  select  and  discriminate  against  railroad 
corporations. 

7.  Prima  Facie  Negligence.  —  Missouri  Pac. 
R.  Co.  v.  Merrill,  40  Kan.  404.  "  The  validity 
of  such  legislation,"  said  the  court  in  this 
case,  "  has  been  set  at  rest  by  the  recent 
decisions  of  the  Supreme  Court  of  the  United 
States.  Barbier  v.  Connolly,  113  U.  S.  27; 
Missouri  Pac.  R.  Co.  z.  Humes,  115  U.  S.  512; 
Missouri  Pac.  R.  Co.  v.  Mackey,  127  U.  S. 
205." 

8.  No  Abridgment  of  "  Privileges  and  Immuni- 
ties." —  McCandless  v.  Richmond,  etc.,  R.  Co., 
38  S.  Car.  103. 

9.  Due  Process  of  Law.  —  Union  Pac.  R.  Co. 
v.  De  Busk,  12  Colo.  294,  13  Am.  St.  Rep.  221; 
Grissell  v.  Housatonic  R.  Co.,  54  Conn.  447,  1 
Am.  St.  Rep.  138;  Mathews  v.  St.  Louis,  etc., 
R.  Co.,  121  Mo.  2g8;  Lumberman's  Mut.  Ins. 
Co.  v.  Kansas  City,  etc.,  R.  Co.,  (Mo.  1899)  50- 
S.  VV.  Rep.  281;  McCandless  v.  Richmond, 
etc.,  R.  Co.,  38  S.  Car.  103.  And  see  Zeigler 
v.  South,  etc.,  Alabama  R.  Co.,  58  Ala.  599; 
Rodemacher  v.  Milwaukee,  etc.,  R.  Co.,  41 
Iowa  297,  20  Am.  Rep.  592.  See  generally 
the  title  Due  Process  of  Law,  vol.  10,  p. 
287. 
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1.  Common-law  Principle.  —  Rodemacher  v. 
Milwaukee,  etc.,  R.  Co.,  41  Iowa  297,  20  Am. 
Rep.  592;  Grissell  v.  Housatonic  R.  Co.,  54 
Conn.  447,  1  Am.  St.  Rep.  138. 

2.  Police  Power.  —  Mathews  v.  St.  Louis, 
etc.,  R.  Co.,  121  Mo.  315.  See  Elliott,  J.,  in 
Union  Pac.  R.  Co.  v.  De  Busk,  12  Colo.  294., 
13  Am.  St.  Rep.  221;  Rodemacher  v.  Mil- 
waukee, etc.,  R.  Co..  41  Iowa  297,  20  Am. 
Rep.  592. 

Statutes  Maintainable  under  General  Powers  of 
Legislature. —  In  the  case  of  Campbell  v.  Mis- 
souri Pac.  R.  Co.,  I2i  Mo.  345,  42  Am.  St. 
Rep.  530,  Macfarlane,  J.,  delivering  the  opinion 
of  the  court,  said:  "  It  may  not  be  out  of  place 
here  to  take  the  occasion  of  stating  that,  in  my 
opinion,  the  statute  [one  imposing  an  absolute 
liability  against  railroad  companies  for  fires] 
can  be  sustained  on  the  broad  ground  that  it 
is  merely  remedial  in  its  character,  and  is 
authorized  under  the  general  powers  of  the 
legislature  to  provide  appropriate  remedies 
for  the  redress  of  such  wrongs  as  are  contem- 
plated." 

3.  Not  Police  Power.  —  McCandless  v.  Rich- 
mond, etc.,  R.  Co.,  38  S.  Car.  103. 

4.  Equal  Protection  of  Laws.  —  Union  Pac.  R. 
Co.  7i.  De  Busk,  12  Colo.  294.  13  Am.  St.  Rep. 
221;  Grissell  v.  Housatonic  R.  Co.,  54  Conn. 
447,  1  Am.  St.  Rep.  138;  Lumberman's  Mut. 
Ins.  Co.  v.  Kansas  City,  etc.,  R.  Co.,  (Mo. 
1899)  50  S.  W.  Rep.  281;  Mathews  v.  St. 
Louis,  etc.,  R.  Co.,  121  Mo.  298;  McCandless 
v.  Richmond,  etc.,  R.  Co.,  38  S.  Car.  103. 
And  see  San  Mateo  County  v.  Southern  Pac. 
R.  Co.,  7  Sawy.  (U.  S.)  517,  8  Am.  &  Eng. 
R.  Cas.  1. 
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liability  for  fires  has  been  held  not  invalid  as  impairing  the  obligation  of  the 
charter  contract  between  the  railroad  and  the  state.1  Such  statutes,  there- 
fore are  applicable  to  pre-existing  corporations  as  well  as  to  those  subse- 
quently created;2  a  doctrine,  it  has  been  held,  especially  clear  where  the 
charter  of  a  railroad  company  contains  a  provision  that  it  may  be  altered  at 
the  pleasure  of  the  general  assembly,  and  subject  to  all  general  laws  subse- 
quently to  be  enacted.3  But  even  though  the  charter  is  not  granted 
expressly  subject  to  subsequent  legislation  such  statutes  are  not  unconstitu- 

ti0'(5)  Interstate  Commerce.  —  Such  statutes  as  those  considered  apply  equally 
to  foreign  corporations  and  corporations  engaged  in  interstate  commerce. 
They  are  not  invalid  as  interfering  with  the  constitutional  right  of  Congress 
in  this  particular.5 

/.  Statutes  Relating  to  Prairie  and  Woodland  Fires— (i)  In 
General.  —  In  some  of  the  states  containing  large  areas  of  prairie  land  or 
v/ooded  tracts,  statutes  have  been  passed  forbidding  to  all  persons  the  starting 
of  prairie  or  woodland  fires  in  prescribed  seasons  or  in  the  absence  of  notice  to 
adjoining  proprietors.6    Under  these  statutes,  negligence,  as  a  rule,  need  not 


1.  Obligation  of  Contracts.  —  Grissellz'.  Housa- 
tonic  R.  Co.,  54  Conn.  447,  1  Am.  St.  Rep. 
138;  Union  Pac.  R.  Co.  v.  De  Busk,  12  Colo. 
294,'  13  Am.  St.  Rep.  221;  Rodemacher  v.  Mil- 
waukee, etc.,  R.  Co.,  41  Iowa  299,  20  Am. 
Rep.  592;  Chapman  v.  Atlantic,  etc.,  R.  Co., 
37  Me.  92;  Norris  v.  Androscoggin  R.  Co.,  39 
Me.  273,  63  Am.  Dec.  621;  Pratt  v.  Atlantic, 
etc  R.  Co.,  42  Me.  579;  Ingersoll  v.  Stock- 
bridge,  etc.,  R.  Co.,  8  Allen  (Mass.)  438; 
Lyman  v.  Boston,  etc.,  R.  Corp.,  4  Cush. 
(Mass.)  288;  McCandless  v.  Richmond,  etc., 
R.  Co.,  38  S.  Car.  103.  And  see  Thorpe  v. 
Rutland,  etc.,  R.  Co.,  27  Vt.  140,  62  Am.  Dec. 
625.  See  generally  the  title  Impairment  of 
Obligation  of  Contracts. 

No  Contract  for  Exemption  from  Liability.  — 
Though  the  contract  between  the  state  and 
the  railroad  corporation  is  that  the  latter  may 
propel  its  trains  by  the  use  of  steam  generated 
by  fire,  there  is  no  agreement  that  the  railroad 
company  shall  be  exempt  from  liability  for  the 
consequences  resulting  to  others  from  its  use 
of  fire.  In  respect  to  such  consequences  it  is 
subject  to  control  by  remedial  laws  to  the 
same  extent  as  natural  persons.  Fire  when 
uncontrolled  is  necessarily  destructive  of  prop- 
erty, and  damage  so  caused  was  recoverable 
at  common  law  without  proof  of  negligence. 
There  is  no  reason  why  the  common  law  may 
not,  or  indeed  should  not,  be  restored  in  cases 
where  the  lawful  use  of  property  by  one  neces- 
sarily exposes  the  property  of  others  to  dam- 
age by  fire.  Campbell  v.  Missouri  Pac.  R. 
Co.,  121  Mo.  345,  42  Am.  St.  Rep.  530. 

2.  Pre-existing  and  Subsequent  Corporations.  — 
Union  Pac.  R.  Co.  v.  De  Busk,  12  Colo.  294, 
13  Am.  St.  Rep.  221;  Martin  v.  New  York, 
etc.,  R.  Co.,  62  Conn.  331;  Rodemacher  v. 
Milwaukee,  etc.,  R.  Co.,  41  Iowa  297,  20  Am. 
Rep.  592;  Chapman  v.  Atlantic,  etc.,  R.  Co., 
37  Me.  92;  Norris  v.  Androscoggin  R.  Co., 
39  Me.  273,  63  Am.  Dec.  621;  Pratt  v.  Atlan- 
tic, etc.,  R.  Co..  42  Me.  587;  Ingersoll  v.  Stock- 
bridge,  etc.,  R.  Co.,  8  Allen  (Mass.)  438; 
Lvman  v.  Boston,  etc.,  R.  Corp.,  4  Cush. 
(Mass.)  288 

Sibjeition  to  Increased  Burden.  —  Such  a  stat- 
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ute  is  not  unconstitutional  as  impairing,  by 
subjecting  railroad  companies  to  an  increased 
burden,  the  rights  given  it  by  its  previously 
granted  charter  to  propel  its  cars  by  steam. 
Mathews  v.  St.  Louis,  etc.,  R.  Co.,  121  Mo. 
298. 

3.  Grissell  v.  Housatonic  R.  Co.,  54  Conn. 
447,  1  Am.  St.  Rep.  138,  32  Am.  &  Eng.  R. 
Cas.  349. 

4.  Elliott,  J.,  in  Union  Pac.  R.  Co.  v.  De 
Busk,  12  Colo.  294,  13  Am.  St.  Rep.  221; 
Rodemacher  v.  Milwaukee,  etc.,  R.  Co.,  41 
Iowa  297,  20  Am.  Rep.  592. 

5.  Interstate  Commerce.  —  Union  Pac.  R.  Co. 
v.  De  Busk,  12  Colo.  294,  13  Am.  St.  Rep.  221; 
Diamond  v.  Northern  Pac.  R.  Co.,  6  Mont. 
580,  29  Am.  &  Eng.  R.  Cas.  117;  Smith  v. 
Boston,  etc.,  R.  Co.,  63  N.  H.  25;  McCandless 
v.  Richmond,  etc.,  R.  Co.,  38  S.  Car.  103.  See 
generally  the  titles  Foreign  Corporations, 
post;  Interstate  Commerce. 

6.  Illustrations  —  Iowa.  —  See  Code  Iowa 
(1897),  §  4786. 

Kansas.  —  See  Gen.  Stat.  Kansas  (1897), 
c.  100,  art.  23. 

North  Carolina.  —  In  North  Carolina  it  is 
provided  by  statute  that  any  person  setting 
fire  to  his  woods  without  giving  two  days'  no- 
tice in  writing  to  adjacent  proprietors  of  his 
intention  shall  forfeit  fifty  dollars  to  any  ope 
who  will  sue  for  it,  be  liable  to  any  person  in- 
jured for  the  damages  sustained,  and  shall, 
moreover,  be  guilty  of  a  misdemeanor.  It  has 
been  held  that  under  this  statute  the  failure  to 
give  the  notice  is  the  foundation  of  the  action 
for  damages,  and  that,  therefore,  a  waiver  of 
it  would  operate  as  a  complete  defense;  but 
that  a  waiver  would  not  affect  an  action  for 
the  penalty  or  a  prosecution  for  the  mis- 
demeanor, because  such  features  "  are  in- 
tended to  effectuate  the  public  purpose  of  the 
statute,  and  no  one  has  a  right  to  waive  notice 
as  to  them."  Lamb  v.  Sloan,  94  N.  Car.  537. 
And  see  Roberson  v.  Kirby,  7  Jones  L.  (52  N. 
Car.)  477. 

Qui  Tam  Actions.  —  In  some  states  by  statute 
a  qui  tam  action  is  provided  for  the  penalty 
imposed  for  the  illegal  firing  of  woods. 
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be  shown.1  But  the  construction  placed  upon  some  of  the  statutes  requires 
some  wilful,  affirmative,  or  intentional  act.2  It  has  been  held,  accordingly, 
that  a  statute  providing  for  an  absolute  liability  irrespective  of  negligence,  of 
a  person  setting  a  fire  in  woods,  marshes,  or  prairies,  did  not  apply  to  a  rail- 
road company  from  one  of  whose  engines  fire  escaped  in  the  absence  of  any 
defect  in  the  construction  of  the  engine  or  iack  of  care  and  skill  in  oper- 
ating it.3 

Damage  Done  by  Back  Fires.  —  One  who  sets  out  a  fire  upon  a  prairie  between  the 
dates  when  such  fires  are  prohibited  by  statute,  is  liable  for  damage  to  prop- 
erty from  a  back  fire  set  out  by  the  owner  with  a  view  of  protecting  his  prop- 
erty from  the  original  fire,  where  it  appears  that  the  property  would  have 
been  destroyed  by  the  original  fire  had  not  the  back  fire  been  set  out.4 

(2)  Nature  and  Construction.  —  These  statutes  imposing  a  special  liability 
for  the  setting  out  of  prairie  fires  are  held  to  be  remedial  and  cumulative  and 
not  to  supersede  the  common-law  liability  previously  existing.  A  party 
injured  by  a  prairie  fire  may  therefore  seek  his  remedy  either  under  the  statute 
or  under  the  common-law  rule,  or  may  pursue  both  remedies  in  the  same 
action.5 


marshes,  and  prairies.  See  Finley  v.  Lang- 
ston,  12  Mo.  121;  Lamb  v.  Sloan,  94  N.  Car. 
537- 

1.  Necessity  for  Negligence.  —  Conn  v.  May, 
36  Iowa  241;  Ellsworth  v.  Ellingson,  96  Iowa 
154;  Thoburn  v.  Campbell,  80  Iowa  338; 
Emerson  v.  Gardiner,  8  Kan.  452;  Jarrett  v. 
Apple,  31  Kan.  693;  Horton,  C.  J.,  in  Atchi- 
son, etc.,  R.  Co.  v.  Dennis,  38  Kan.  424. 

Liability  Irrespective  of  Negligence.  —  Under 
the  Iowa  statute  it  has  been  held  that  a  party 
is  absolutely  liable  civilly  for  all  damages  re- 
sulting from  the  act  prohibited,  without  regard 
to  the  question  of  negligence.  Conn  v.  May, 
36  Iowa  241.  And  irrespective  of  the  degree 
of  diligence  used  to  prevent  the  escape  of  the 
fire  after  being  started  by  him.  Thoburn  v. 
Campbell,  80  Iowa  338. 

Necessity  for  Negligence  under  Early  Statute. 
—  Under  an  earlier  Iowa  statute  providing 
that  "  if  any  person  wilfully  or  without  using 
proper  precaution,  set  fire  to  and  burn  or 
cause  to  be  burned  any  prairie  or  timber  land 
by  which  the  property  of  another  is  injured  or 
destroyed,  he  shall  be  fined,"  etc.,  it  was  held 
that  negligence  must  be  shown  in  order  to 
warrant  a  recovery.  De  France  v.  Spencer,  2 
Greene  (Iowa)  462,  52  Am.  Dec.  533;  Hanlon 
v.  Ingram,  1  Iowa  108;  Jacobs  v.  Andrews,  4 
Iowa  506. 

Test  of  Liability.  —  If  fire  is  set  to  woods, 
marshes,  or  prairies,  and  a  recovery  is  sought 
under  the  statutes,  the  test  of  liability  is,  did 
the  defendant  set  the  fire?  If  fire  is  set  to  any- 
thing else,  then  there  is  added  the  question  of 
wilfulness  or  negligence.  Kingman,  C.  J.,  in 
Emerson  v.  Gardiner,  8  Kan.  452. 

2.  Some  Wilful,  Affirmative  Act.  —  Missouri, 
etc.,  R.  Co.  v.  Davidson,  14  Kan.  349;  Hunt 
v.  Haines,  25  Kan.  210;  Ellsworth  v.  Elling- 
son, 96  Iowa  154. 

3.  Missouri,  etc.,  R.  Co.  v.  Davidson,  14 
Kan.  349. 

Fire  Started  on  Right  of  Way.  —  In  the  case 
of  Atchison,  etc.,  R.  Co.  v.  Dennis,  38  Kan. 
424,  it  was  held  that  Comp.  Laws  1885.  §  2, 
c.  118  (now  appearing  as  Gen.  Stat.  Kansas 
1887,  §  416),  does  not  authorize  a  recovery 
against  a  railroad  company  for  a  fire  caused 


by  burning  dry  grass  and  weeds  on  its  right 
of  way  in  the  performance  of  its  duty  to  pre- 
vent an  accumulation  thereon,  in  the  absence 
of  negligence  or  carelessness  on  the  part  of  the 
company,  and  when  the  damages  claimed  are 
the  result  of  unavoidable  accident  only. 

4.  McKenna  v.  Baessler,  86  Iowa  197. 
Setting  Back  Fire  to  Protect  Property.  —  Where 

a  person  starts  a  fire  on  his  own  prairie  land 
at  a  season  not  permitted  by  law  he  is  bound 
to  use  every  possible  diligence  to  prevent  in- 
jury to  others.  To  justify  such  an  act  on  the 
ground  that  he  was  compelled  to  set  a  back 
fire  to  protect  his  own  possessions  from  an- 
other fire  he  must  show  the  absolute  necessity 
which  existed  at  the  time  for  such  an  act,  and 
that  every  possible  precaution  was  used  to 
prevent  injury.  The  burden  of  proof  in  such 
a  case  to  show  absence  of  negligence  is  upon 
the  person  starting  the  fire.  The  party  in- 
jured is  not,  in  the  first  instance,  obliged  to 
prove  negligence  in  order  to  sustain  an  action 
for  his  loss.    Burton  v.  McClellan,  3  111.  434. 

Fire  Set  as  Necessary  Protection.  —  If  the  firing 
by  the  defendant  of  his  wood  was  necessary 
in  order  for  his  own  protection,  no  cause  of 
action  atises  under  a  statute  requiring  two 
days'  notice  in  advance  to  adjoining  proprie- 
tors.   Lamb  v.  Sloan,  94  N.  Car.  534. 

5.  Remedial  and  Cumulative.  —  Kingman,  C. 
J.,  in  Emerson  v.  Gardiner,  8  Kan.  452;  Jarrett 
v.  Apple,  31  Kan.  693;  Walker  v.  Missouri 
Pac.  R.  Co.,  68  Mo.  App.  465;  Campbell  v. 
Missouri  Pac.  R.  Co.,  121  Mo.  340,  42  Am.  St. 
Rep.  530. 

The  Fact  that  the  Petition  Unnecessarily 
Charges  Negligence  is  not  determinative  of  the 
nature  of  the  action  as  being  at  common  law, 
and  so  prevents  a  recovery  under  the  statute, 
without  proof  of  negligence.  Campbell  v. 
Missouri  Pac.  R.  Co.,  121  Mo.  340,  42  Am.  St. 
Rep.  530;  Walker  v.  Missouri  Pac.  R.  Co.,  CS 
Mo.  App.  465. 

Statutory  Action  —  Must  Come  Within  Terms, 
Spirit,  and  Intent  of  Statute.  —  It  has  been  held, 
however,  that  where  the  action  for  damages 
for  fire  is  not  a  common-law  action  for  negli- 
gence, but  is  under  a  statute,  it  must,  to  be 
maintainable  as  such,  come  within  the  terms, 
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(3)  When  Statutes  Apply.  —  It  is  not  always  readily  determinable  whether 
the  particular  locality  at  which  the  fire  started  is  prairie  or  woodland  or  not, 
so  as  to  come  within  the  scope  of  the  statute.1  It  has  been  held  that  the 
mere  fact  that  land  is  enclosed  does  not  necessarily  deprive  it  of  the  character 
of  a  prairie,*  nor  does  the  mere  plowing  of  several  furrows  around  a  tract  of 
land  as  a  fire  guard  have  this  effect.3 

Question  of  Fact  for  Jury.  —  Under  these  statutes,  where  lands  have  been 
enclosed  and  are  in  the  actual  use  of  the  owner  it  is  a  question  of  fact  to  be 
determined  by  the  jury  whether  they  still  retain  the  character  of  prairies  so 
as  to  come  within  the  rule.1 

k.  Setting  Out  Fires  as  a  Criminal  Offense.  —  By  statute  in  several 
states  the  setting  out  of  fires  under  prescribed  conditions  is  made  a  special 
offense  against  the  criminal  laws.  Illustrations  of  such  statutes  will  be  found 
in  the  notes  below.5 


spirit,  and  intent  of  the  statute.    Kahle  v. 
Hobein,  30  Mo.  App.  472. 

1.  What  Is  a  Prairie.  —  Where  fire  was  set  out 
on  a  tract  of  land  from  two  to  four  miles  wide 
and  from  five  to  six  miles  long,  covered  with 
wild  grass  and  having  never  been  under  cul- 
tivation, it  was  held  that  such  land  was  prairie 
land  within  section  3890  of  the  Code  of  Iowa, 
providing  a  penalty  for  setting  fire  to  and 
burning  or  causing  to  be  burned  any  prairie 
or  timber  land  between  the  1st  of  September 
and  the  1st  of  May  following,  and  allowing 
such  fire  to  escape  from  control.  Lewis  v. 
Schultz,  98  Iowa  341. 

What  Is  Woodland. —  A  field  grown  up  in 
broom  sedge  and  wire  grass,  surrounded  by 
an  old  fence  and  used  as  a  pasture,  is  not 
woods  within  the  meaning  of  a  statute  forbid- 
ding any  one  to  set  fire  to  his  woods  unless 
two  days'  written  notice  is  first  given  to  all 
persons  owning  adjoining  land.  Achenbach 
v.  Johnston,  84  N.  Car.  264. 

Old  Field  Unfenced.  —  In  the  case  of  Hall  v. 
Cranford,  5  Jones  L.  (50  N.  Car.)  3,  it  was  held 
that  an  old  field  which  had  been  turned  out 
without  any  fence  around  it,  and  which  had 
grown  up  in  broom  sedge  and  pine  bushes, 
some  of  which  were  waist  high  and  others 
head  high,  came  within  the  statute  forbidding 
the  setting  of  fire  to  woods  except  under  pre- 
scribed conditions.  This  case,  it  has  been 
said,  "  stretched  the  doctrine  of  being  liberal- 
in  construing  statutes  in  order  to  reach  the 
mischief  intended  to  be  remedied,  as  far  as  it 
is  safe  to  follow."  Achenbach  v.  Johnston,  84 
N.  Car.  264. 

2.  Mere  Fact  of  Enclosure.  —  Interstate  Gallo- 
way Cattle  Co.  v.  Kline,  51  Kan.  23. 

3.  Construction  of  Fire  Guard.  —  Interstate 
Galloway  Cattle  Co.  v.  Kline,  51  Kan.  23. 

4.  Question  of  Fact  for  Jury.  —  Interstate  Gal- 
loway Cattie  Co.  v.  Kline,  51  Kan.  23. 

The  Kindling  of  a  Fire  in  a  Cultivated  Field  has 
been  held  not  to  be  within  the  statute  prohibit- 
ing the  burning  or  causing  to  be  burned  any 
prairie  or  timber  land.  Brunell  v.  Hopkins, 
42  Iowa  429.  In  this  case  Beck,  J.,  delivering 
the  opinion  of  the  court,  said:  "  It  becomes 
necessary  to  inquire  into  the  application  of 
this  statute  and  to  determine  whether  the  act 
of  setting  fire  in  a  cultivated  field  is  within  its 
scope.  The  act  forbidden  and  declared  to  be 
a  misdemeanor  is  the  setting  of  fire  to  and 
causing  to  be  burned  prairie  or  timber  land. 


A  cultivated  field  can  be  described  by  neither 
of  the  terms  prairie  or  timber.  The  first  in  its 
common  acceptation  is  used  to  describe  the 
plains  of  our  state  which  are  without  trees, 
before  they  are  brought  into  cultivation,  and 
the  second  the  forests  to  be  found  here.  A 
farm  or  cultivated  field  is  never  indicated  by 
either  term.  The  definitions  of  the  words  as 
given  by  lexicographers  are  in  accord  with 
their  popular  use." 

5.  California  —  Statement  and  Construction  of 
Statute. —  A  person  who  sets  fire  to  stubble  on 
his  own  land  for  the  lawful  purpose  of  prepar- 
ing it  for  cultivation  does  not  commit  an 
offense  under  section  384  of  the  Penal  Code  of 
California,  that  "  every  person  who  wilfully 
or  negligently  sets  on  fire  or  causes  or  pro 
cures  to  be  set  on  fire  any  woods,  prairies, 
grass  or  grain,  or  any  lands,  is  guilty  of  a 
misdemeanor."  A  contrary  construction  of 
the  statute,  it  was  held,  would  prevent  com- 
mon farming  operations,  as  fire  has  always 
been  one  of  the  most  efficient  agencies  in 
clearing  and  subduing  wild  lands.  It  is  not 
to  be  believed,  it  was  held,  that  it  was  in- 
tended by  this  statute  to  forbid  the  conduct  of 
usual  agricultural  operations.  Gamier  v. 
Porter,  qo  Cal.  105. 

Indiana.  —  See  Stat.  Indiana  (1896),  §  1928. 
Iowa.  —  Under  section  4785  of  the  Code  of 
Iowa,  it  was  held  that  a  party  was  liable  for 
damages  resulting  to  others  only  where  he  set 
the  fire  out  wilfully  or  without  using  the 
proper  caution.  Conn  v.  May,  36  Iowa  241. 
Kansas.  —  Gen.  Stat.  Kansas  (1897),  c.  100, 
317  and  415. 
Nebraska  —  Statement  and  Construction  of  Stat- 
ute.—  Section  62  of  the  Criminal  Code  of 
Nebraska  (Comp.  Stat.  1887,  p.  880),  it  was 
held  in  Kansas  City,  etc.,  R.  Co.  v.  Rogers, 
48  Neb.  653,  "  does  not  make  it  a  mis- 
demeanor for  a  man  to  set  out  fite  upon  his 
own  land.  To  hold  that  it  does  so  would  re- 
quire an  interpretation  of  the  proviso  which 
would  give  him  the  privilege  of  setting  out 
fire  upon  woods  or  prairies  adjoining  his  land 
within  certain  seasons,  and  upon  giving  notice 
thereof  to  neighbors,  where  he  would  not  have 
any  such  right  upon  his  own  land." 

New  York.  —  In  New  York,  by  1  Rev.  Stat. 
696,  §  1,  it  is  made  a  misdemeanor  punishable 
by  fine  or  imprisonment,  or  both,  at  the  dis- 
cretion of  the  court,  for  a  person  to  negligently 
set  fire  to  his  woods  or  negligently  suffer  a  fire 
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IV.  Requisites  to  Recovery— 1.  Generally.  —  Broadly  stated,  two  things 
are  necessary  to  be  shown  in  order  to  the  recovery  of  damages  for  the  destruc- 
tion of  property  by  fire:  viz.,  the  plaintiff's  right  to  sue  and  the  defendant's 
liability  for  the  injury.  These  requisites  will  be  more  particularly  considered 
in  the  order  named. 

2.  Title  to  Maintain  Action—  a.  In  General.  —  The  obvious  general  rule 
is  that  the  plaintiff  must  show  title  to  the  property  injured  or  destroyed  by 
fire,  in  order  to  recover  damages  therefor.1 

Thus,  One  Who  Cuts  and  Stacks  Hay  on  Unenclosed  Prairie  owned  by  Others,  without 
authority,  acquires  no  property  in  such  hay,  and  having  neither  ownership  nor 
possession  cannot  maintain  an  action  for  its  destruction  by  fire.2 

And  Where  a  Plaintiff  Only  Owns  Part  of  the  Property  destroyed,  his  recovery  should 
be  limited  to  the  value  of  his  interest  therein.3 

b.  Damages  to  Real  Estate  — (i)  In  General.  —  In  an  action  for  dam- 
ages for  injuries  to  real  estate,  actual  exclusive  possession  is  sufficient  evi- 
dence of  title,  unless  the  defendant  shows  an  outstanding  adverse  title  of 
higher  dignity  than  a  mere  possessory  one.4 


kindled  upon  his  own  wood  or  fallow  land  to 
extend  beyond  to  the  injury  of  others.  See 
Lawyer  v.  Smith,  1  Den.  (N.  Y,)  207. 

1.  Title  to  Property  Destroyed.  —  St.  Louis, 
etc.,  R.  Co.  v.  Hecht,  38  Ark.  357;  Murphy  v. 
Sioux  City,  etc.,  R.  Co.,  55  Iowa  473;  Mathews 
v.  Great  Northern  R.  Co.,  7  N.  Dak.  81 ;  Reed 
v.  Chicago,  etc.,  R.  Co.,  71  Wis.  399. 

Admissibility  of  State  Commissioner's  Certificate. 
—  In  an  action  for  damages  for  injury  to  a 
cranberry  marsh  by  fire,  it  was  held  that  the 
certificate  of  the  chief  clerk  of  the  State  Com- 
missioners of  Public  Lands,  that  patents  were 
issued  for  the  land,  was  not  admissible  in 
evidence  to  show  title  in  the  plaintiff's 
grantor.  Reed  v.  Chicago,  etc.,  R.  Co.,  71 
Wis.  399. 

Action  by  Assignee  of  Claim  for  Damages.  —  It 

has  been  held  lhat  even  if  the  plaintiff  at  the 
time  of  the  fire  did  not  have  such  an  interest 
in  the  property  as  would  entitle  him  to  main- 
tain an  action  for  the  inj  ury  thereto,  if  the  true 
owner  subsequently  transfers  by  assignment 
to  the  plaintiff  the  former's  claim  for  damages 
against  the  defendant,  it  will  be  sufficient  to  a 
maintenance  of  an  action.  Ridell  v.  New  York 
Cent.,  etc.,  R.  Co.,  73  N.  Y.  618.  And  further 
as  to  action  by  assignee  of  claim  to  damages 
by  fire,  see  Missouri  Pac.  R.  Co.  v.  Cullers,  81 
Tex.  382. 

Action  by  Assignor  for  Benefit  of  Assignee.  — 

The  right  of  action  as  against  a  railroad  com- 
pany for  negligently  setting  fire  to  the  plain- 
tiff's property  may,  pending  suit,  be  assigned 
in  whole  or  in  part,  and  the  suit  be  prosecuted 
in  the  assignor's  name  for  the  benefit  of  the 
assignee.  Tyler  v.  Ricamore,  87  Va.  466. 
And  see  Virginia  Code,  §  2860.  And  see  gen- 
erally the  title  Assignments,  vol.  2,  p.  1020. 

2.  Hay  on  Unenclosed  Prairie.  —  Murphy  v. 
Sioux  City,  etc.,  R.  Co.,  55  Iowa  473. 

A  Person  Without  Title  to  Unoccupied  Lands, 
and  who  without  the  owner's  consent  had  in- 
tended to  use  the  land  for  grazing,  cannot  re- 
cover the  value  of  the  grass  thereon  where  it 
has  been  negligently  destroyed  by  fire.  Texas, 
etc.,  R.  Co.  v.  Torrey,  4  Tex.  App.  Civ.  Cas., 
§  256. 

3.  In  an  Action  for  Damages  to  Oats  by  fire 
from  an  engine,  evidence  that  the  plaintiff 


raised  the  oats  on  land  rented  on  shares  was 
held  admissible  to  show  the  ownership  of  the 
grain  destroyed,  as  the  plaintiff  should  not  re- 
cover the  value  for  all  the  grain  if  he  did  not 
own  it  all.  Ormond  'v.  Central  Iowa  R.  Co., 
58  Iowa  742. 

Where  Evidence  as  to  Sole  Ownership  Conflict- 
ing.—  Where  a  plaintiff  sues  for  the  burning 
of  stacks  of  hay,  and  the  evidence  is  conflict- 
ing as  to  whether  he  is  the  sole  owner  of  it,  it 
is  the  duty  of  the  jury  to  determine  the  conflict 
and  render  a  verdict,  though  there  may  be 
some  doubt  about  it;  and  an  instruction  that 
the  plaintiff  could  not  recover  if  the  evidence 
left  the  question  of  ownership  in  doubt,  is  prop- 
erly refused.  West  v.  Chicago,  etc.,  R.  Co., 
77  Iowa  654,  38  Am.  &  Eng.  R.  Cas.  340;  Bul- 
liss  v.  Chicago,  etc.,  R.  Co.,  76  Iowa  680. 

4.  Possession  Evidence  of  Title.  —  Ohio,  etc., 
R.  Co.  v.  Trapp,  4  Ind.  App.  69;  Burlington, 
etc.,  R.  Co.  v.  Beebe,  14  Neb.  463;  Pacific  Ex- 
press Co.  v.  Dunn,  81  Tex.  85;  Gulf,  etc.,  R. 
Co.  v.  Cusenberry,  5  Tex.  Civ.  App.  114;  Mc- 
Narra  v.  Chicago,  etc.,  R.  Co.,  41  Wis.  74; 
Reed  v.  Chicago,  etc.,  R.  Co.,  71  Wis.  399; 
Moore  v.  Chicago,  etc.,  R.  Co.,  78  Wis.  120. 
And  see  Hungerford  v.  Redford,  29  Wis.  345. 

Rule  Stated.  —  In  the  case  of  Pacific  Express 
Co.  v.  Dunn,  81  Tex.  85,  which  was  an  action 
for  damages  for  the  destruction  of  a  house  and 
the  property  therein  by  fire,  the  court  said 
with  reference  to  the  establishment  of  the 
plaintiff's  title:  "  We  do  not  understand  that 
in  actions  of  this  character  it  is  incumbent  on 
a  plaintiff  to  deraign  title  through  writings 
from  the  sovereignty  of  the  soil,  or  in  seme  of 
the  other  methods  in  which  title  is  acquired, 
but  understand  that  an  exclusive  and  peace- 
able possession  of  land  furnishes  prima  facie 
evidence  of  ownership,  which,  if  not  rebutted, 
is  sufficient  to  maintain  such  an  action  as 
this."  Citing  Linard  v.  Crossland,  10  Tex. 
462,  60  Am.  Dec.  213;  Lea  v.  Hernandez:.  10 
Tex.  137;  Wilson  v.  Palmer,  18  Tex.  595; 
Yates  v.  Yates,  76  N.  Car.  142;  Smith  v.  Lor- 
illard,  10  Johns.  (N.  Y.)  339;  Bledsoe  v. 
Simms,  53  Mo.  305;  Keith  v.  Keith,  104  111. 
397;  Barger  v.  Hobbs,  67  111.  592. 

Exclusive  Possession  and  Control.  —  In  the  case 
of  Ft.  Worth,  etc.,  R.  Co.  v.  Wallace,  74  Tex. 
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Eight  of  Recovery  Includes  Trees,  Crops,  Fences,  etc.  —  Such  title  shown  is  sufficient 
to  the  recovery  of  damages  for  injuries  by  fire  to  the  land  itself,  as  well  as  to 
trees,  growing  crops,  fences,  etc.1    A  constructive  occupancy  and  possession, 

585  which  was  an  action  for  damages  against  in  the  vicinity  to  gather  the  berries,  and  that 
a  railroad  company  for  the  destruction  of 
grass  by  fire  and  injury  to  the  land  itself,  it 
was  contended  that  the  evidence  of  title  in 
the  plaintiff  was  insufficient.  The  evidence 
showed  that  the  husband  of  the  plaintiff 
bought  the  land  and  received  a  deed  therefor, 
about  eleven  years  before  the  institution  of 
the  action;  that  part  of  the  purchase  money 
was  paid  before  the  husband's  death,  and  the 
balance  by  the  plaintiff  after;  that  by  the  will 
of  the  husband,  duly  probated,  whatever  title 
he  had  to  the  land  passed  to  the  plaintiff,  and 
that  she  and  her  husband  had  been  in  the  ex- 
clusive possession  and  control  of  the  land  ever 
since  its  purchase.  "  Such  evidence,"  said 
the  court  in  this  case,  "  in  the  absence  ofsome 
rebutting  evidence  was  sufficient  to  maintain 
this  action,  and  it  is  not  important  in  view  of 
the  uncontroverted  facts  that  the  court  did  not 
submit  an  issue  as  to  title." 

Possession  under  Claim  of  Title.  —  It  has  been 
decided  that  a  party  in  actual  possession  of 
land  under  claim  of  title  may  recover  for  hay 
destroyed  thereon  by  a  negligent  fire,  although 
he  does  not  show  a  paper  title  to  the  property. 
McClellan  v.  St.  Paul,  etc.,  R.  Co.,  58  Minn. 
104. 

Parol  Proof  of  Possession.  —  In  an  action  for 
damages  to  real  property  by  fire,  the  plaintiff's 
possession  and  consequent  title  to  maintain 
the  action  may  be  shown  by  parol  testimony; 
and  proof  of  undisputed  possession  is  suffi-  ■ 
cient  to  show  title  in  the  plaintiff,  when  no 
better  title  is  alleged  to  be  in  the  defendant  or 
some  other  person.  Spurlock  v.  Port  Town- 
send  Southern  R.  Co.,  13  Wash.  29. 

Paper  Title.  —  The  case  of  Van  Inwegen  r. 
Port  Jervis,  etc.,  R.  Co.,  34  N.  Y.  App.  Div. 
95,  was  an  action  against  a  railroad  for  dam- 
ages by  fire  to  woodlands  to  which  the  plaintiff 
alleged  ownership.  The  damage  occurred  in 
1896,  and  in  the  trial,  which  resulted  in  a  ver- 
dict for  the  plaintiff,  the  latter  introduced,  to 
show  title,  deeds  dated  in  1878,  1880,  and  1882, 

the  evidence  also  disclosing  facts  indicating 

ownership  reaching  back  to  about  the  time  the 

deeds  were  executed.    The  property  was,  in 

addition,  enclosed  by  fences.    The  defendant 

urged  in  the  appellate  court  that  under  the  au- 
thority of  Miller  v.  Long  Island  R.  Co.,  71  N. 

Y.  380,  the  plaintiff  did  not  sufficiently  estab- 
lish his  ownership  of  the  property  in  question 

by  the  introduction  of  the  title  deeds  and  the 

declaration  under  oath  that  he  was  owner 

of  the  properlv.    But  the  court  said:    "  We 

see  no  reason  why  the  jury  may  not  have 

properly  concluded  that  the  property  under 

consideration   did    in    fact    belong    to  the 

plaintiff" 

Quitclaim  Deed  and  Parol  Evidence  of  Owner- 
ship.— -The  case  of  Reed  v.  Chicago,  etc.,  R. 
Co.,  71  Wis.  399,  was  an  action  against  a  rail- 
road company  for  negligently  setting  fire  to 
the  plaintiff's  cranberry  marsh.  The  latter  in 
order  to  prove  title  read  in  evidence  a  quit- 
claim deed  to  him,  and  introduced  testimony 
without  objection  that  he  was  the  owner  of 
such  marsh  and  had  contracted  with  an  agent 
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he  had  actually  received  under  such  contract 
his  share  of  such  berries  during  one  season. 
Such  evidence  was  held  to  constitute  prima 
facie  proof  of  title  sufficient  to  the  maintenance 
of  the  action  in  the  absence  of  evidence  of  title 
in  another. 

A  Paper  Mill  Company  Which  Has  for  Many 
Years  Stacked  Its  Straw  in  a  Certain  Place,  begin- 
ning before  a  switch  track  was  put  in  adja- 
cent to  the  premises,  is  an  occupant  of  the 
land,  and,  it  has  been  held,  entitled  to  the 
benefit  of  the  statute  concerning  fires  by  loco- 
motives without  regard  to  the  ownership  of 
the  fee.  American  Strawboard  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  177  111.  513. 

One  Tenant  in  Common  in  Exclusive  Possession 
of  the  premises  by  contract  with  his  coparce- 
ners may  maintain  an  action  in  his  own  name 
for  the  destruction  of  crops  and  fences  by  fire. 
Ohio,  etc.,  R.  Co.  v.  Trapp,  4  Ind.  App.  69. 

Rule  under  Special  Statute. —  Under  a  statute 
providing  that  where  an  occupant  of  land 
under  color  of  title  in  good  faith  makes  im- 
provements thereon,  he  is  entitled  to  the  value 
thereof,  the  question  as  to  the  ownership  of  the 
land  is  immaterial  in  an  action  by  such  an 
occupant  to  recover  for  the  wilful  or  negligent 
destruction  by  fire  of  his  improvements.  Mil- 
waukee, etc.,  R.  Co.  v.  Kellogg,  94  U.  S.  469. 
"  The  effect  of  this  statute,"  it  was  said,"  is 
to  make  such  an  occupant  practically  the  owner 
of  his  improvements,  even  though  he  be 
not  the  owner  of  the  land  on  which  they 
have  been  made.  If  therefore,  the  title  to 
the  land  had  been  shown  to  be  in  the  de- 
fendants, the  proof  would  not  have  affected 
the  right  of  the  plaintiff  to  recover  com- 
pensation for  wilful  or  negligent  destruc- 
tion of  the  buildings  and  lumber.  Nor  could 
it  have  changed  the  degree  of  prudence  and 
care  which  the  defendants  were  bound  to  exer- 
cise in  order  to  guard  against  injury  to 
that  property.  The  plaintiff  is  not  to  be 
regarded  as  a  mere  trespasser,  wantonly 
thrusting  himself  or  his  property  in  the  way 
of  danger,  — a  trespasser  to  whom  the  defend- 
ants owed  a  less  degree  of  caution  than  would 
have  been  due  if  he  had  been  the  undisputed 
owner  of  the  fee  simple  of  the  land  on  which 
the  mill  stood.  We  cannot  admit  that  the  de- 
fendants owed  no  duty  to  the  plaintiff  even  if 
he  was  occupying  their  land  without  their  con- 
sent. An  attempt  was  made  during  the  argu- 
ment to  maintain  that  they  had  been  found  by 
the  jury  guilty  only  of  an  act  of  omission,  and 
it  was  insisted  that  such  an  act  would  not  give 
a  right  of  action  to  the  plaintiff  if  he  was 
wrongfully  in  the  possession  of  their  land. 
Neither  the  fact  asserted  nor  the  inference 
drawn  from  it  can  be  conceded." 

Nature  of  Action  —  Local  in  Character.  —  An 
action  for  damages  for  an  injury  to  real  estate 
by  fire  is  local,  and  can  only  be  maintained  in 
the  courts  of  the  state  in  which  the  cause  of 
action  arose.  Missouri  Pac.  R.  Co.  v.  Cul- 
lers, 81  Tex.  382. 

1.  Trees,  Crops,  Fences,  etc. —  McNarra  v. 
Chicago,  etc.,  R.  Co.,  41  Wis.  69. 
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as  by  tenants,  is  sufficient  to  raise  the  requisite  presumption  of  title,  in  the 
same  manner  as  if  the  occupancy  were  by  the  owner  in  person.1  But  as  will 
be  seen  hereafter,  the  landlord  cannot  recover  for  an  injury  merely  done  the 
property  or  estate  of  the  tenant. 

Legal  Title  Unnecessary.  —  It  is  not  essential  to  a  right  of  recovery  that  a  legal 
title  to  the  premises  damaged  by  fire  be  shown.2 

Possession  under  Contract  of  Purchase.  —  Thus,  one  who  is  in  the  possession  of 
land  under  a  contract  to  purchase  it  from  the  owner  of  the  fee  may  maintain 
an  action  against  a  railroad  company  for  negligently  setting  fire  to  the  fences 
and  woodland  thereon.3  But  there  may  be  a  recovery  by  the  holder  of  the 
legal  title,  though  the  property  is  held  as  security  for  debt  under  a  contract  to 
recovery.4 

Action  by  Two  Jointly.  —  In  order  to  the  maintenance  of  an  action  by  two 
jointly  for  the  destruction  of  real  and  personal  property  by  fire,  it  is  not 
essential  that  the  parties  should  have  jointly  a  legal  title  in  the  premises  and 
the  property  destroyed.5 

(2)  Action  by  Lessor.  —  There  may  be  a  recovery  by  a  lessor  for  damages 
by  fire  to  fences  on  the  leased  premises  during  the  pendency  of  the  lease.6 


Possession    under  Parol  License.  —  One  who 

enters  upon  land  under  a  parol  license  and  ex- 
pends labor  in  making  hay  thereon  is  not  a 
trespasser,  and  may  recover  against  a  com- 
pany for  the  destruction  of  the  hay  by  fire. 
Bulliss  v.  Chicago,  etc.,  R.  Co.,  76  Iowa  680. 

Possession  under  Timber  Culture  Act.  —  One 
who  enters  land  under  the  Act  of  Congress 
known  as  the  "  Timber  Culture  Act,"  and  who 
has  complied  with  its  conditions,  is,  during 
the  term  required  to  perfect  his  right  to  a  pat- 
ent, the  owner  of  hay  made  from  the  grass 
which  he  cuts  on  the  land;  and  he  may  re- 
cover for  its  negligent  destruction  by  fire,  as 
well  as  for  the  destruction  of  the  standing 
trees  thereon.  Nor  will  the  fact  that,  after 
the  destruction  of  such  property,  he  surren- 
dered his  claim  to  the  land,  affect  his  right  to 
recover.  Carner  v.  Chicago,  etc.,  R.  Co.,  43 
Minn.  375. 

Possession  under  Invalid  Contract  with  Indian 
Owner. —  Occupancy  and  possession  are  suffi- 
cient to  enable  one  to  maintain  an  action 
against  a  company  for  negligently  burning  the 
crops  on  land;  therefore  one  occupying  lands 
in  the  Indian  Territory,  under  a  contract  with 
a  member  of  the  Chickasaw  Nation  to  hold  for 
eight  years,  may  maintain  such  action,  not- 
withstanding a  law  of  the  nation  prohibits  the 
granting  of  land  for  more  than  one  year. 
Gulf,  etc.,  R.  Co.  v.  Johnson,  54  Fed.  Rep. 
474,  10  U.  S.  App.  629. 

Possession  under  Contract  Unenforceable  under 
Statute  of  Frauds.  — ■  In  an  action  for  the  injury 
to  premises  by  fire  from  an  engine  by  which 
growing  crops  and  fences  were  destroyed,  it 
appeared  that  the  land  had  been  previously 
owned  by  the  plaintiff's  intestate  husband  and 
was  occupied  by  her  under  a  parol  agreement 
with  her  children,  one  of  whom  was  a  minor, 
that  she  should  have  a  life  lease  thereon,  with 
the  stipulation  that  she  should  keep  up  the  im- 
provements. It  was  held  that  the  plaintiff 
was  entitled  to  recover  for  the  entire  loss  of 
the  hay  crop  averred  in  the  complaint,  pursu- 
ant to  the  doctrine  that  one  in  the  actual  pos- 
session of  real  estate  may  sue  a  wrongdoer 
for  an  injury  thereto,  and  this  right  cannot  be 
defeated  by  proof  that  the  title  is  in  another, 


and  furthermore  that  the  agreement  between 
the  plaintiff  and  her  children,  though  invalid 
within  the  statute  of  frauds,  was  not  absolutely 
void  and  the  stipulation  with  reference  to  the 
improvements  was  binding  upon  her.  There- 
fore, it  was  held,  the  destruction  of  the  fences 
was  an  injury  to  the  plaintiff  primarily  and 
individually  for  which  she  could  recover  in 
an  action  instituted  by  her  alone.  Ohio,  etc., 
R.  Co.  v.  Trapp,  4  Ind.  App.  69. 

Where  a  Married  Woman  and  Another  Sue 
Jointly  for  the  destruction  of  hay  grown  and 
cut  on  the  married  woman's  land,  the  defend- 
ant cannot  defend  on  the  ground  that  the  con- 
tract between  the  two  plaintiffs  was  invalid 
because  one  was  a  married  woman.  Eddy  v. 
Lafayette,  49  Fed.  Rep.  807,  4  U.  S.  App.  247. 

1.  Constructive  Occupancy  and  Possession. — 
Pacific  Express  Co.  v.  Dunn,  81  Tex.  85. 

2.  Legal  Title  Unnecessary.  —  Rood  v.  New 
York,  etc.,  R.  Co.,  18  Barb.  (N.  Y.)  80;  Ridell 
v.  New  York  Cent.,  etc.,  R.  Co.,  73  N.  Y. 
618. 

3.  Possession    under  Contract  of  Purchase.  — 

Rood  v.  New  York,  etc.,  R.  Co.,  18  Barb.  (N. 

Y.)  80. 

4.  Possession  under  Conditional  Contract  to  Re- 
covery.—  Bean  v.  Atlantic,  etc.,  R.  Co.,  58 
Me.  82. 

5.  Action  by  Two  Jointly.  —  Cleavelard  v. 
Grand  Trunk  R.  Co.,  42  Vt.  449. 

Where  Two  Were  Jointly  in  Possession  of  Cer- 
tain Real  and  Personal  Property,  in  one  of  whom 
was  the  legal  title  to  the  property  destroyed, 
but  his  associate  holding  a  title  bond  for  the 
conveyance  by  the  former  of  an  undivided 
half  of  the  property  upon  the  payment  of  a 
stipulated  amount,  it  was  held  that  a  joint  ac- 
tion was  not  improper.  Cleaveland  v.  Grand 
Trunk  R.  Co.,  42  Vt.  449. 

6.  Lessor's  Right  of  Action  —  Lessee's  Covenant 
to  Repair.  —  In  the  case  of  Gulf,  etc.,  R.  Co.  v. 
Smith,  3  Tex.  Civ.  App.  483,  it  was  held  that 
if  the  fire  resulted  from  the  negligence  of  the 
company,  it  would  be  liable  to  the  owner  of 
the  land  for  any  damage  done  to  the  fences  by 
its  negligence,  although  the  lessee  was  under 
obligation  to  make  repairs,  as  such  obligation 
does  not  require  the  tenant  to  replace  improve- 
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But  the  lessor  could  not  in  general  maintain  an  action  for  the  destruction  of 
the  grass  on  the  land,  as  this  is  the  property  of  the  tenant,  and  the  trespass 
one  upon  the  possessory  estate  alone.1  _ 

(V)  Action  by  Lessee.  —  A  tenant  for  life  or  for  years  may,  in  general, 
recover  for  any  damage  done  by  fire  to  his  estate  in  the  demised  premises.2 

(4)  Action  by  Mortgagor.  —  A  mortgagor  of  real  estate  in  possession  may 
maintain  an  action  for  an  injury  thereto  by  fire.3 


ments  which  have  been  destroyed  by  the  act 
of  a  stranger  without  fault  of  the  tenant. 

1  Destruction  of  Grass  —  Lessor's  Right  to  Re- 
cover.—Gulf,  etc.,  R.  Co.  v.  Smith,  3  Tex. 

Civ.  App.  483-  t    „  _  „, 

2  Action  by  Tenant  by  Sufferance.  —  Ihus,  a 
tenant  by  sufferance,  using  land  for  grazing 
purposes,  may,  it  has  been  held,  recover 
against  a  railroad  for  the  destruction  of  the 
grass  by  fire,  to  the  extent  of  the  value  of  the 
grass  for  the  purposes  used  from  the  time  of 
its  destruction  until  the  institution  of  a  dispos- 
sessory  action  by  the  owner  of  the  land. 
Texas,  etc.,  R.  Co.  v.  Torrey,  4  Tex.  App. 
Civ.  Cas.,  §  256.  .„ 

But  as  a  tenant  at  will  or  by  sufferance  is 
not  liable  to  his  landlord  for  waste  committed 
by  a  stranger,  such  an  individual  will  have  no 
action  against  a  railroad  for  the  destruction  of 
fencing  by  fire  communicated  by  sparks  from 
one  of  its  engines.  Coale  v.  Hannibal,  etc.,  R. 
Co.,  60  Mo.  227,  9  Am.  R.  Rep.  210. 

A  Tenant  from  Year  to  Year  has  the  right  to 
recover  for  the  destruction  by  fire  of  the  grow- 
ing crops  irrespective  of  the  title  to  the  fee. 
Ohio,  etc.,  R.  Co.  v.  Trapp,  4  Ind.  App.  69. 

Widow  Occupying  Homestead.  —  A  widow  in 
possession  of  land  as  head  of  a  family,  which 
she  has  a  right  to  occupy  for  life  as  a  home- 
stead, under  the  Texas  statute,  may  maintain 
an  action  against  a  railroad  company  to  re- 
cover damages  for  her  own  benefit  for  the  de- 
struction of  her  grass  or  timber  by  fire. 
International,  etc.,  R.  Co.  v.  Timmermann,  61 
Tex.  660. 

But  she  cannot  recover  where  she  alleges 
that  the  property  injured  was  hers  at  the  time 
of  the  fire,  if  the  proofs  show  that  at  the  time 
of  the  fire  it  was  occupied  by  her  and  her  hus- 
band as  a  homestead,  the  husband  having 
since  died,  leaving  surviving  him  the  plaintiff 
and  two  children,  who  still  occupy  the  land  as 
a  homestead.  Missouri  Pac.  R.  Co.  v.  Teague, 
2  Tex.  App.  Civ.  Cas.,  §  780. 

A  Husband  Brought  Suit  Against  a  Company  in 
His  Own  Name  to  recover  damages  to  property 
destroyed  by  fire  through  the  negligence  of  the 
company,  some  of  the  damages  claimed  being 
for  the  destruction  of  fences  and  trees  which 
were  part  of  the  realty.  At  the  trial  it  ap- 
peared that  the  property  belonged  to  his  wife 
and  her  children  by  a  former  husband,  and 
the  same  was  occupied  as  a  homestead  at  the 
time  of  the  fire.  It  was  held,  however,  that 
the  action  might  be  maintained  as  instituted. 
St.  Louis,  etc.,  R.  Co.  v.  Ticer,  3  Tex.  App. 
Civ.  Cas.,  §  402. 

Necessity  for  Showing  Landlord's  Title.  —  In  an 
action  to  recover  for  the  burning  of  hay  made 
on  leased  land,  the  plaintiff's  tide  to  the  hay  is 
shown,  prima  facie,  when  he  has  shown  that 
he  leased  the  land  and  made  the  hay,  and  was 
in  possession  of  it  at  the  time  it  was  destroyed. 


He  is  not  required  in  the  absence  of  an  adverse 
claim  to  the  hay,  to  prove  the  title  of  his  land- 
lord. Johnson  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  666. 

Parol  Proof  of  Lease.  —  In  the  case  of  Metzgar 
v.  Chicago,  etc.,  R.  Co.,  76  Iowa  387,  14  Am. 
St.  Rep.  224,  which  was  an  action  for  damages 
against  a  railroad  company  for  the  destruction 
cf  hay  by  fire,  the  defendant  insisted  that  the 
plaintiffs  failed  to  prove  title  to  a  portion  of 
the  hay  in  question,  and  that  evidence  in  re- 
gard to  such  title  was  improperly  admitted. 
It  appeared  that  a  portion  of  the  hay  was 
made  from  prairie  grass  which  grew  on  land 
not  owned  by  the  plaintiffs.    One  of  the  plain- 
tiffs testified  that  a  portion  of  the  hay  de- 
stroyed was  cut  on  land  which  he  leased  of 
one  Edmunds.    The  latter  testified  that  he 
had  the  handling  and  controlling  of  this  land 
as  agent,  and  had  acted  in  controlling  it  and 
paying  taxes  on  it  for  a  number  of  years; 
that  he  had  leased  it  for  the  owner,  and  had 
sold  the  hay  on  it  for  the  year  in  question  to 
one  of  the  plaintiffs.    The  defendant  objected 
to  the  evidence  of  Edmunds,  on  the  ground 
that  it  was  an  attempt  to  show  an  agency  and 
transfer  by  an  agent  of  an  interest  in  real 
estate,  and  that  the  fact  that  Edmunds  had 
paid  taxes  on  the  land  and  looked  after  it  did 
not  create  such  an  agency  as  would  authorize 
him  to  make  a  lease,  for  the  reason  that  the 
growing  grass  was  a  part  of  the  real  estate. 
In  this  connection  the  court  said:  "Without 
conceding  the  law  to  be  as  claimed  by  appel- 
lant, we  would  say  that  it  was  not  shown  that 
the  grass  was  growing  when  sold.  Plaintiffs 
did  not  enter  upon  the  land  as  trespassers,  but 
under,  at  least,  a  license.    In  this  respect  the 
case  is  different  from  the  facts  involved  in 
Lewis  v.  Chicago,  etc.,  R.  Co.,  57  Iowa  128, 
and  Murphy  v.  Sioux  City,  etc.,  R.  Co.,  55 
Iowa  474.     The  agency   of   Edmunds,  the 
length  of  time  he  had  controlled  the  land,  and 
his  sale  to  plaintiffs,  authorize  the  presump- 
tion that  their  acts  in  entering  upon  the  land 
and  making  the  hay  were  rightful.    We  think 
the  evidence  in  question  was  properly  ad- 
mitted." 

Action  by  Joint  Assignees  of  Lease.  —  In  an 

action  on  the  case  by  two  plaintiffs  for  the 
alleged  negligent  destruction  by  fire  of  build- 
ings and  machinery  "owned  and  possessed" 
by  them,  it  was  held  sufficient  to  the  mainte- 
nance of  the  action  that  the  evidence  showed 
that  they  were  the  assignees  of  a  lease  for  an 
unexpired  term  of  years,  and  one  of  them  was 
in  possession  jointly  with  a  third  person, 
though  it  did  not  appear  that  such  third  per- 
son had  any  estate  in  the  premises.  Cook  v. 
Champlain  Transp.  Co.,  1  Den.  (N.  Y.)  91. 

3.  Action  by  Mortgagor.  —  Annapolis,  etc.,  R. 
Co.  v.  Gantt,  39  Md.  115;  Logan  v.  Wabash 
Western  R.  Co.,  43  Mo.  App.  71. 
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(5)  Action  by  Mortgagee.  —  It  has  been  held  that  a  mortgagee  of  real  prop- 
erty in  possession,  whether  the  debt  is  due  or  not,  has  a  right  to  maintain  an 
action  for  the  negligent  injury  by  fire  thereto.1  Such  a  right  is  based  upon 
the  fact  that  he  has  the  actual  possession,  coupled  with  a  beneficial  interest  in 
the  land  itself.8 

c.  Damages  to  Personal  Property.  —  The  party  in  possession  of  per- 
sonal property  may  in  general  recover  for  an  injury  by  fire  thereto.8 
A  defendant,  it  is  held,  who  negligently  destroys  personal  property  by  fire 
cannot  evade  liability  therefor  by  denying  the  title  of  the  plaintiff  in  actual 
possession,  except  by  establishing  a  connection  with  and  right  derived  from 
the  true  and  superior  title.4  And  this  rule  has  been  held  to  warrant  a  recov- 
ery by  a  trespasser  on  public  lands  who  cut  wood  thereon  which  was  subse- 
quently destroyed  by  fire  communicated  from  a  locomotive.5  But  where  the 
trespasser  is  not  in  the  actual  possession  of  the  property  so  destroyed,  there 
can  be  no  recovery,6  although,  it  should  be  observed,  where  there  is  posses- 
sion, the  plaintiff,  though  a  trespasser,  is  not  restricted  in  his  damages  to  the 
mere  value  of  the  possession.7 

3.  Successive  Actions  for  Damages  from  Same  Fire.  —  The  owner  of  several 
buildings  destroyed  by  fire  cannot,  it  has  been  held,  recover  first  for  the  loss 
of  one  of  the  buildings  and  subsequently  for  the  loss  of  the  others.8 

But  it  has  been  held  that  while  the  pre- 
sumption of  ownership  follows  the  possession 
of  chattels  it  does  not  follow  that  in  an  action 
for  their  value  if  injured  or  destroyed  the  de- 
fendant may  not  establish  in  defense  that  the 
plaintiff  was  not  the  owner.  Missouri  Par.  R. 
Co.  v.  Cullers,  81  Tex.  382.  And  see  Clapp  v. 
Glidden,  39  Me.  448. 

5.  Trespasser  on  Public  Lands.  —  Xuithern 
Pac.  R.  Co.  v.  Lewis,  51  Fed.  Rep.  658,  7  U. 
S.  App.  254. 

6.  Necessity  for  Actual  Possession.  —  Gaudry 
v.  Canadian  Pac.  R.  Co.,  n  Manitoba  L.  Rep. 
69;  Murphy  v.  Sioux  City,  etc.,  R.  Co..  55 
Iowa  473.  And  see  Turley  v.  Tucker,  6  Mo. 
583,  35  Am.  Dec.  449. 

Wood  Cut  on  Crown  Land.  —  The  case  of 
Gaudry  v.  Canadian  Pac.  R.  Co.,  11  Manitoba 
L.  Re  p.  69,  was  an  action  to  recover  the  value  of 
certain  hay  alleged  to  have  been  destroyed  by 
fire  through  the  negligence  of  the  defendants, 
it  appearing  that  the  hay  had  been  cut  by  the 
plaintiff  on  certain  land  belonging  to  the 
crown  and  stacked  there.  The  plaintiff  hav- 
ing cut  without  license  or  authority,  and  not 
being  in  actual  or  de  facto  possession  of  the 
hay  at  the  time  of  its  destruction,  it  was  held 
that  he  could  not  maintain  the  action. 

7.  Quantum  of  Recovery.  —  Northern  Pac.  R. 
Co.  v.  Lewis,  51  Fed.  Rep.  658. 

8.  Successive  Actions.  —  Trask  v.  Hartford, 
etc.,  R.  Co.,  2  Allen  (Mass.)  331. 

Second  Action  for  Benefit  of  Insurance  Company. 
—  In  the  case  just  cited  the  plaintiff  first  re- 
covered for  the  loss  of  a  shop,  and  subse- 
quently brought  his  action  for  the  value  of  his 
dwelling  house  and  a  shed  destroyed  at  the 
same  time.  The  second  action  was,  however, 
brought  and  prosecuted  for  the  benefit  of  the 
insurance  company  which  had  paid  the  plain-  , 
tiff  the  amount  of  the  policy  of  the  insurance 
upon  the  latter  buildings.  But  the  court  an- 
nounced the  general  rule  stated,  and  held  that 
the  special  circumstances  created  no  excep- 
tion thereto. 
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Exclusive  Right  in  Mortgagor.  —  The  general 
rule  seems  to  be  that  a  mortgagor  in  posses- 
sion, at  least  until  condition  broken,  is  the 
only  person  entitled  to  maintain  an  action  for 
damages  by  fire  to  the  mortgaged  premises. 
Logan  v.  Wabash  Western  R.  Co.,  43  Mo. 
App.  71. 

1.  Action  by  Mortgagee.  —  Logan  v.  Wabash 
Western  R.  Co.,  43  Mo.  App.  71. 

2.  Foundation  of  Right.  —  Logan  v.  Wabash 
Western  R.  Co.,  43  Mo.  App.  71. 

3.  Damages  to  Personal  Property.  —  Northern 
Pac.  R.  Co.  v.  Lewis,  51  Fed.  Rep.  658;  Murphy 
v.  Sioux  City,  etc.,  R.  Co.,  55  Iowa  473.  And 
see  Turley  7'.  Tucker,  6  Mo.  583,  35  Am.  Dec. 
449;  Haverly  v.  State  Line,  etc.,  R.  Co.,  125 
Pa.  St.  116. 

Grass  Severed  from  the  Freehold  Becomes  Per- 
sonal Property,  and  in  an  action  for  its  destruc- 
tion by  fire  the  plaintiff  is  not  required  to  show 
title  to  the  land  on  which  it  was  cut.  Johnson 
v.  Barber,  10  111.  425,  50  Am.  Dec.  416;  Mis- 
souri Pac.  R.  Co.  v.  Cullers,  81  Tex.  382. 

Action  for  Undivided  Interest  in  Lumber.  —  The 
owner  of  a  sawmill  may  maintain  an  action 
against  a  railroad  for  his  interest  in  lumber 
burned  by  the  negligence  of  the  company 
while  in  his  possession,  which  had  been  sawed 
but  not  divided,  under  an  agreement  with  one 
furnishing  logs  that  the  mill  owner  should 
have  part  of  the  lumber  for  sawing,  but  title 
to  the  whole  to  remain  in  the  owner  of  the 
logs  until  divided.  Haverly  v.  State  Line,  etc. 
R.  Co.,  125  Pa.  St.  116. 

Mortgagor  in  Possession.  —  In  the  case  of 
property  covered  by  a  chattel  mortgage,  it  has 
been  held  that  the  mortgagor  in  possession, 
whether  before  or  after  condition  broken,  may 
maintain  an  action  for  a  negligent  injury 
thereto  by  fire.  After  condition  broken  the 
mortgagor's  right  of  recovery  grows  out  of  his 
liability  to  the  mortgagee  as  bailee.  Logan  v. 
Wabash  Western  R.  Co.,  43  Mo.  App.  71. 

4.  Denial  of  Plaintiffs  Title.  —  Northern  Pac. 
R.  Co.  v.  Lewis,  51  Fed.  Rep.  658. 
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FIRES.  Essentials  to  Defendant's  Liability. 


4  Essentials  to  Defendant's  Liability  —  a.  Generally.  —  In  this  connec- 
tion'two  facts  must,  in  general,  be  established  to  the  satisfaction  of  the  jury: 
first  that  the  fire  was  occasioned  by  the  act  of  the  defendant ;  second,  that 
such  act  was  a  negligent  one.1 

joint  Defendants.  —  In  a  joint  action  against  two  railroads  to  recover  lor  dam- 
ages caused  by  fire  from  an  engine,  it  has  been  held  unnecessary  that  the 
proofs  should  show  a  joint  liability.3  If  one  of  the  two  is  shown  to  be  liable, 
it  is  sufficient  for  a  judgment  against  such  defendant.3 

b.  Fact  of  Defendant's  Act — (i)  Ownership  and  Operation  of  Road. 
—  An  essential  ingredient  to  the  defendant's  liability  is  the  fact  of  the  owner- 
ship or  operation  of  the  road  at  the  time  the  fire  was  set.4 


1.  Essentials  to  Liability  —  Canada. — Turcotte 
v.  Rioux,  9  Rev.  Leg.  363. 

Delaware.  — Jefferis  v.  Philadelphia,  etc.,  R. 
Co.,  3  Houst.  (Del.)  447. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Hixon, 
no  Ind.  225,  32  Am.  &  Eng.  R.  Cas.  374;  Chi- 
cago, etc.,  R.  Co.  v.  Osirander,  116  Ind.  259, 
32  Am.  &  Eng.  R.  Cas.  361. 

Iowa.  —  McCummons  v.  Chicago,  etc 
Co.,  33  Iowa  187. 

Michigan.  —  Osborne  v.  Chicago,  etc 
Co.,  in  Mich.  15. 

Mississippi.  —  Louisville,  etc.,  R.  Co.  v. 
Natchez,  etc.,  R.  Co.,  67  Miss.  399,  43  Am.  & 
Eng.  R.  Cas.  54. 

Hannibal,  etc.,  R.  Co., 
Pacific  R.  Co.,  45  Mo. 


R. 
R. 


Missouri.  —  Smith  v 
37  Mo.  287;  Fitch  v. 
322. 

Nevada.  —  Hawley, 
Virginia  City,  etc.,  R. 


J.,  in  Longabaugh  v. 
Co.,  9  Nev.  295. 
Pennsylvania.  —  Pennsylvania  Co.  v.  Wat- 
son, 81*  Pa.  St.  293;  Albert  v.  Northern  Cent. 
R.  Co.,  98  Pa.  St.  316;  Henderson  v.  Philadel- 
phia, etc.,  R.  Co.,  144  Pa.  St.  461,  27  Am.  St. 
Rep.  652.  1 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Holt,  1  Tex. 
App.  Civ.  Cas.,  §  835,  11  Am.  &  Eng.  R.  Cas. 
72;  East  Line,  etc.,  R.  Co.  v.  Hart,  2  Tex. 
App.  Civ.  Cas.,  §  419;  Gulf,  etc.,  R.  Co.  v. 
Johnson,  3  Tex.  App.  Civ.  Cas.,  §  123. 

In  Order  to  Charge  a  Railroad  Company  when 
the  allegation  is  that  the  fire  was  caused  by 
sparks  from  the  engine,  the  jury  must  affirma- 
tively find  that  this  was  true,  and  that  the 
damage  was  caused  by  the  negligence  of  the 
company  or  its  servants  or  agents.  Inter- 
national, etc.,  R.  Co.  v.  Timmermann,  61  Tex. 
660. 

Fact  of  Defendant's  Act.  —  In  the  case  of 
Osborne  v.  Chicago,  etc.,  R.  Co.,  in  Mich.  15, 
the  declaration  charged  that  the  defendant 
railroad  company  had  been  negligent  in  per- 
mitting combustible  material  to  accumulate 
and  remain  on  its  right  of  way,  and  in  start- 
ing a  fire  thereon  and  allowing  its  communi- 
cation to  the  plaintiff's  land.  To  a  request  of 
the  jury  for  a  special  instruction  as  to  whether 
they  were  required  to  find  the  origin  of  the 
fire,  the  court  replied  that  they  were  not,  "  if 
the  damage  was  due  to  the  negligence  of  the 
company."  The  instruction  was  held  errone- 
ous as  making  the  defendant  liable  without 
reference  to  the  origin  of  the  fire. 

Doctrine  of  Reasonable  Certainty.  —  It  should 
be  shown  with  reasonable  certainty,  it  has 
been  held,  that  the  fire  originated  from  the  de- 
fendant's engine.  Gumbel  v.  Illinois  Cent. 
R.  Co.,  48  La.  Ann.  1180. 
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2.  Joint  Defendants. —  Indianapolis,  etc.,  R. 
Co.  v.  Hackethal,  72  111.  612. 

3.  Judgment  Against  One. — •  Indianapolis, 
etc.,  R.  Co.  v.  Hackethal,  72  111.  612. 

4.  Ownership  and  Operation  of  Road  —  What 
Sufficient  Evidence  to  Establish. —  In  the  case 
of  Collins  v.  New  York.  Cent.,  etc.,  R.  Co., 
(Supreme  Ct.)  33  N.  Y.  St.  Rep.  569.  the  facts 
were  that  two  roads  ran  parallel  through  the 
plaintiff's  farm,  about  four  rods  apart.  The 
evidence  showed  that  an  engine  passed  on  the 
other  road,  but  there  was  no  indication  of 
sparks  or  fire  escaping  therefrom,  and  in  a  few 
minutes  the  defendant's  engine  passed,  which 
was  shown  to  have  emitted  large  coals  or 
sparks  to  a  great  height,  and  shortly  after  the 
plaintiff's  barn  and  straw  stacks  were  on  fire. 
This  evidence  was  held  sufficient  to  sustain  a 
verdict  that  the  fire  was  caused  by  the  locomo- 
tive on  the  road  owned  and  operated  by  the 
defendant. 

Presumption  of  Ownership  from  Operation  and 
Possession. —  Where  the  evidence  shows  that 
a  railway  company  has  used  and  operated  a 
road  for  years,  it  will  be  presumed  that  the 
company  is  the  owner,  and  will  sustain  the 
averment  of  ownership  contained  in  the  decla- 
ration. A  company  when  exercising  the 
rights  and  franchises  of  such  a  corporation 
must  be  presumed  to  be  the  owner,  unless  in 
a  direct  proceeding  involving  title.  Illinois 
Cent.  R.  Co.  v.  Mills,  42  111.  407. 

Actual  Title  to  Right  of  Way  Immaterial.  —  A 
railroad  company  is  responsible  for  any  act  of 
negligence  committed  by  it  on  the  right  of  way 
which  it  was  in  possession  of,  and  actually 
using  for  right  of  way  purposes,  whether  it  was 
or  was  not  at  the  time  seized  of  the  title  of  such 
right  of  way,  or  whether  it  had  or  had  not  the 
right  to  possession  thereof.  Gram  v.  Northern 
Pac.  R.  Co.,  1  N.  Dak.  252,  45  Am.  &  Eng.  R. 
Cas.  544. 

Doctrine  that  Company  Liable  Whether  Posses- 
sion of  Road  Legal  or  Illegal.  —  A  company 
which  has  possession  of  and  is  actually  oper- 
ating a  railroad,  and  holds  itself  out  to  the 
public  as  the  operator,  is  liable  for  damages 
occasioned  to  third  persons  by  fire  by  the  neg- 
ligence of  its  officers  or  agents  in  the  manage- 
ment or  operation  of  the  road,  whether  its 
possession  ^thereof  be  legal  or  illegal.  Jack- 
sonville, etc.,  R.  Co.  v.  Peninsular  Land,  etc., 
Co.,  27  Fla.  1. 

Mortgage  Trustees  in  Possession  of  a  railroad 
for  the  benefit  of  the  bondholders  are  liable 
under  Massachusetts  Gen.  Stat.,  c.  63,  §  101,  to 
the  same  extent  as  the  corporation  itself  would 
have  been  had  there  been  no  mortgage,  for  in- 
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(2)  Liability  of  Lessor.  —  The  general  rule  is  that  a  railroad  company 
which  has  leased  its  lines,  is  nevertheless  liable  in  damages  for  injuries  from 
fires  set  by  the  lessee  corporation.1  If  the  rule  were  otherwise,  it  has  been 
pointed  out,  a  railroad  company  might  relieve  itself  from  all  liability  by  a 
mere  lease  of  its  property  to  some  other  corporation.3  And  this  doctrine 
applies  although  the  lessee  corporation  is  in  exclusive  possession  and  control 
of  the  leased  lines  3  and  though  the  fire  was  communicated  from  a  locomotive 


juries  to  land  caused  by  sparks  from  a  loco- 
motive belonging  to  another  company  but 
running  upon  the  road  by  agreement  with  the 
trustees.    Daniels  v.  Hart,  118  Mass.  543. 

But  such  trustees  cannot  be  made  personally 
liable  in  an  action  at  law  for  a  fire  occurring 
during  their  possession,  nor  can  the  corpora- 
tion afterwards  organized  in  the  stead  of  a 
former  corporation  except  to  the  extent  of  the 
assets  of  the  old  corporation.  Stratton  v. 
European,  etc.,  R.  Co.,  74  Me.  422. 

Claim  for  Damages  by  Fire  —  Lien  on  Funds.  — 
Where  trustees  of  the  bondholders  are  in  pos- 
session of  and  operating  a  railroad,  under  a 
mortgage  for  the  security  of  bondholders,  they 
are  liable  in  equity,  to  the  extent  of  funds  re- 
ceived by  them  in  operating  the  road,  to  keep 
the  road,  buildings,  and  equipments  in  repair, 
furnish  such  new  rolling  stock  as  is  necessary, 
pay  the  running  expenses,  and  apply  the  bal- 
ance to  the  payment  of  any  damages  arising 
from  misfeasance  in  the  management  of  the 
road,  and  after  that  to  the  mortgage,  as  the 
rights  of  the  parties  may  require.  A  claim  for 
damage  to  the  property  by  fire  communicated 
by  a  locomotive  while  passing  along  its  track 
at  a  time  when  the  road  was  in  the  possession 
of  and  operated  by  such  trustees,  does  not  de- 
pend upon  proof  of  malfeasance  or  negligence, 
but  is  an  incident  to  the  running  of  the  road, 
and  may  be  considered  a  part  of  the  running 
expenses,  and  is  therefore  an  equitable  lien 
upon  the  funds  liable  in  the  hands  of  the  trus- 
tees. Stratton  v.  European,  etc.,  R.  Co.,  76 
Me.  269,  17  Am.  &  Eng.  R.  Cas.  277. 

Transfer  to  New  Corporation  —  Liability  of 
Latter.  —  Where  such  trustees  have  paid  and 
conveyed  to  a  new  corporation  formed  by  the 
bondholders  any  funds  of  the  old  corporation 
upon  which  there  was  a  lien  for  damages  for 
injuries  by  fire,  to  that  extent  the  new  corpo- 
ration would  be  liable  in  equity  to  the  person 
suffering  the  damage.  Stratton  v.  European, 
etc.,  R.  Co.,  76  Me.  269,  17  Am.  &  Eng.  R. 
Cas.  277. 

Road  in  Hands  of  Receiver.  —  A  claim  for 
property  destroyed  by  fire  from  defective  loco- 
motives, occurring  before  a  receiver  has  been 
appointed  in  foreclosure  proceedings,  but  sub- 
sequent to  a  default  of  the  mortgage  debt, 
cannot  be  allowed,  as  such  a  claim  does  not 
come  under  the  head  of  "  operating  expenses  " 
to  be  paid  from  the  earnings  of  the  road  in  the 
hands  of  the  receiver.  Hiles  v.  Case,  9  Biss. 
(U.  S.)  549,  14  Fed.  Rep.  141. 

1,  Liability  of  Lessor.  —  Pittsburgh,  etc.,  R. 
Co.  v.  Campbell,  86  111.  443;  Balsley  v.  St. 
Louis,  etc.,  R.  Co.,  119  111.  68,  59  Am.  Rep. 
784;  Stearns  v.  Atlantic,  etc.,  R.  Co.,  46  Me. 
95;  Bean  v.  Atlantic,  etc.,  R.  Co.,  63  Me.  293; 
Ingersoll  v.  Stockbridge,  etc.,  R.  Co.,  8  Allen 
(Mass.)  438;  Daniels  v.  Hart,  118  Mass.  543; 
Davis  v.  Providence,  etc.,  R.  Co.,  121  Mass. 


134;  Delaware,  etc.,  R.  Co.  v.  Salmon,  39  N. 
J.  L.  299,  23  Am.  Rep.  214;  Texas,  etc.,  R. 
Co.  v.  Hoskins,  2  Tex.  App.  Civ.  Cas.,  §  66. 

Liability  of  Railroad  under  Consolidation  Agree- 
ment.—  See  in  this  connection  the  case  of  Mc- 
Callum  v.  Buffalo,  etc.,  R.  Co.,  19  U.  C.  C.  P. 
117,  in  which  under  a  certain  consolidation 
agreement  between  the  defendant  corporation 
and  the  Grand  Trunk  Railway  Co.  of  Canada, 
by  which  the  latter  entered  into  the  operation 
and  control  of  the  line  of  railroad  on  which  the 
injury  occurred,  the  defendant  was  held  not 
liable  for  injuries  from  fire  occurring  in  the 
course  of  the  operation  of  the  railroad. 

Liability  of  Individual  Lessor. —  It  has  been 
held  that  where  the  owner  of  real  estate,  on 
which  was  a  kiln  for  drying  lumber,  leased 
said  real  estate,  receiving  rent  therefor,  know- 
ing  that  the  kiln  would  be  used  by  the  lessee 
for  the  purposes  for  which  it  was  intended,  and 
further  knowing  or  having  reason  to  believe 
that  such  use  would  be  dangerous  to  the 
neighboring  house  of  a  third  person,  and  said 
house  was  subsequently  burned  by  fire  com- 
municated from  said  kiln  in  the  contemplated 
use  thereof  by  the  lessee,  the  lessor  is  liable  to 
said  third  person  for  the  injury  so  occasioned. 
Helwig  v.  Jordan,  53  Ind.  21. 

2.  Consequences  of  Different  Rule.  —  Davis  v. 
Providence,  etc.,  R.  Co.,  121  Mass.  134. 

A  Railroad  Company  Without  Express  Authority 
in  Its  Charter  cannot  make  a  lease  of  any  por- 
tion of  its  grounds  in  such  a  manner  as  to  pro- 
tect itself  from  liability  from  fires  kindled 
negligently  by  its  engines,  as  by  leasing  a 
portion  of  its  grounds  for  the  purpose  of  erect- 
ing platforms  thereon  from  which  to  receive 
and  discharge  freights.  Texas,  etc.,  R.  Co. 
v.  Hoskins,  2  Tex.  App.  Civ.  Cas.,  §  66. 

3.  Though  Lessee  in  Exclusive  Possession.  — 
Balsley  v.  St.  Louis,  etc.,  R.  Co.,  119  111.  68, 
59  Am.  Rep.  784;  Stearns  v.  Atlantic,  etc.,  R. 
Co.,  46  Me.  95;  Bean  v.  Atlantic,  etc.,  R.  Co., 
63  Me.  293;  Ingersoll  v.  Stockbridge,  etc.,  R. 
Co.,  8  Allen  (Mass.)  438. 

A  railroad  company  which  has  leased  its 
railroad  to  another  company  with  stipulations 
that  the  whole  transportation  of  passengers 
and  freight  upon  the  railroad  shall  be  done  by 
the  lessees,  is  responsible  in  damages  for 
buildings  upon  its  route  which  are  destroyed 
by  fire  communicated  by  a  locomotive  engine 
owned  and  used  upon  the  railroad  by  the  lat- 
ter company.  And  it  is  immaterial  that  one 
of  the  buildings  was  destroyed  by  the  spread- 
ing of  the  fire  from  other  buildings,  and  that 
by  consent  of  the  railroad  company  it  stood 
partly  within  the  location  of  the  railroad. 
Ingersoll  v.  Stockbridge,  etc.,  R.  Co.,  8  Allen 
(Mass.)  438. 

Legislative  Confirmation  of  Lease  and  Transfer 
of  Corporate  Powers.  —  A  company  which  has 
leased  its  road  to  another  company,  together 
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engine  not  a  part  of  the  property  originally  leased,  but  furnished  by  the 

leS^yeStloerSu1nder  Statutes.  -  The  rule  of  liability  of  the  lessor  corporation 
for  damages  from  fires  set  out  by  the  lessee,  applies  under  a  statute  providing 
£a aid  shall  be  liable  in  damages  for  any  buildings  or  other  property 
infured  by  fire  communicated  by  its  locomotive  engines,  irrespective  of  negli- 
gence* And  a  statute  making  the  escape  of  fire  prima  facte  evidence  of 
KX'encedoes  not  admit  of  exception  because  the  lessor  is  being  sued  for 
damages  caused  by  his  lessee.*  In  South  Carolina,  however  it  has  been  held 
thS  Ts  atute  providing  that  every  railroad  corporation  shall  be  liable  to  any 
nerson  injured  by  fire  Communicated  by  "  its  locomotive  engines,  irrespect- 
ive of  negligence,  does  not  apply  to  an  action  against  a  lessor  corporation 
where  the  fire  is  communicated  from  the  engines  of  the  lessee.* 

H  Liability  of  Lessee.  -  Though,  as  has  been  seen,  the  essor  corporation 
is  liable  in  damages  for  the  acts  of  the  lessee,  the  latter  is  also  liable  for  such 
injury  to  property  by  fire.5 

with  exclusive  use  of  its  track,  for  ninety-nine 
years  which  lease  has  been  confirmed  by  the 
legislature,  will  nevertheless  be  liable  for  the 
destruction  of  property  by  fire  caused  by  a 
neglect  on  the  part  of  the  lessee  company  to 
keep  its  track  and  right  of  way  clear  from  all 
dead  grass,  dry  weeds,  and  other  combustible 
substances;  and  this  though  the  legislature 
may  have  conferred  all  the  powers  of  the 
lessor  company  on  the  lessee.    Balsley  v  St. 

Louis,  etc.,  R.  Co.,  119  111.  68,  59  Am.  Rep. 

784  25  Am.  &  Eng.  R.  Cas.  497- 
1.  Fire  from  Lessee's  Own  Engine.  —  Stearns 

v  Atlantic,  etc.,  R.  Co.,  46  Me.  95.      _  _ 
A  railroad  company  is  liable  for  injuries 

from  fire  escaping  from  the  locomotive  of  an- 
other company  which  the  defendants  suffered 

to  be  run  on  its  road  without  being  properly 

supplied  with  a  spark  arrester,  its  defective 

condition   being   known  to   the  defendants. 

Delaware,  etc.,  R.  Co.  v.  Salmon,  39  N.  J.  L. 

299,  23  Am.  Rep.  214. 

2  Liability  under  Statutes.  —  Stearns  v.  At- 
lantic, etc.,  R.  Co.,  46  Me.  95;   Ingersoll  v. 

Stockbridge,  etc.,  R.  Co.,  8  Allen  (Mass.)  438; 

Daniels  v.  Hart,  118  Mass.    543;    Davls  v- 

Providence,  etc.,  R.  Co.,  121  Mass.  134. 

3.  Under  the  Illinois  Statute  Providing  for  the 
Liability  of  Railroad  Companies  for  property  de- 
stroyed by  fire  and  that  the  escape  of  fire  shall 
be  prima  facie  proof  of  negligence,  it  has  been 
held  that  the  lessor  of  a  railroad,  who  by  con- 
tract permits  another  company  to  use  the 
road,  is  liable  for  the  destruction  of  property 
by  fire  as  a  consequence  of  the  negligent  acts 
of  the  latter  company.  Pittsburgh,  etc.,  R. 
Co.  v.  Campbell,  86  111.  443- 

4.  Doctrine  that  Lessor  Not  Liable  under  Stat- 
ute.—  Hunter  v.  Columbia,  etc.,  R.  Co.,  4:  S. 
Car.  86.  In  this  case  the  court  said  that  while 
it  was  true  in  general  that  one  railroad  com- 
pany could  not,  by  leasing  its  road  to  another, 
escape  the  performance  of  the  obligations 
which  it  assumed  by  accepting  its  charter,  yet 
the  statute  in  question  created  a  special  and 
exceptional  liability,  and  should  therefore  be 
strictly  construed,  and  applied  only  to  those  in- 
cluded in  its  terms.  This  statute,  it  was  said, 
certainly  does  not  in  express  terms  cover  any 
other  railroad  company  than  the  one  which 
owns  the  locomotive  from  which  the  fire  is 


communicated,  as  is  evidenced  by  the  words 
"  its  locomotive  engines,"  nor  is  there  any- 
thing in  the  section  from  which  it  may  justly 
be  inferred  that  the  intention  was  to  embrace 
any  other  company.  With  reference  to  the 
contrary  decisions  of  the  courts  of  other 
states,  the  court  said:  "  The  industry  and 
intelligent  research  of  counsel  for  respondents 
has  enabled  him  to  furnish  us  with  cases  from 
other  states  which  seem  to  support  the  view 
taken  by  the  circuit  judge;  but  these  cases, 
though  entitled  to  high  consideration,  are  not 
authoritative  here,  and  we  are  not  inclined  to 
follow  them,  as  they  may  be  and  doubtless 
are  influenced  by  statutory  provisions  which 
are  not  found  here." 

5.  Liability  of  Lessee.  —  Pittsburgh,  etc.,  R. 
Co  v.  Campbell,  86  111.  443;  Slossen  v.  Bur- 
lington, etc.,  R.  Co.,  (Iowa  1881)  10  N.  W.  Rep. 
860,  7  Am.  &  Eng.  R.  Cas.  509;  Davis  v. 
Providence,  etc.,  R.  Co.,  121  Mass.  134;  Cant- 
Ion  v.  Eastern  R.  Co..  45  Minn.  481;  Pierce 
v.  Concord  R.  Co.,  51  N.  H.  590. 

Defendant  Operating  Road  of  Other  Company.  — 
Where  a  railroad  company  operates  and  con- 
trols a  railroad  in  its  own  name,  and  through 
its  own  officers  and  employees,  it  is  liable  to  a 
third  person  for  an  injury  resulting  to  him 
from  negligence  in  the  management  or  opera- 
tion of  the  same,  and  no  exemption  from  such 
liability  is  caused  by  the  fact  that  its  posses- 
sion and  operation  of  the  road  are  under  an 
agreement  between  such  company  and  the 
owners  of  the  road,  by  the  terms  of  which  the 
defendant  company  was  to  operate  the  road  in 
its  own  right,  furnishing  the  rolling  stock  and 
charge  for  the  use  of  the  same,  and  also 
charge  a  certain  per  cent,  of  its  own  expenses 
as  the  operating  expenses  of  such  road.  Jack- 
sonville, etc.,  R.  Co.  v.  Peninsular  Land,  etc., 
Co.,  27  Fla.  1.  . 

Inference  as  to  Origin  of  Fire.  —  Where,  though 
the  defendant  used  the  tracks  of  another  cor- 
poration at  the  point  at  which  the  injury  oc- 
curred, it  admitted  that  it  ran  its  trains  past 
the  locality  during  the  month  in  which  the  loss 
occurred,  and  there  was  no  proof  that  any 
other  trains  than  those  of  the  defendant  passed 
over  the  road  during  the  month,  it  was  held 
that  the  inference  was  justified  that  the  fire 
was  caused  by  one  of  the  defendant's  engines. 
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(4)  Liability  for  Act  of  Agent  —  (a)  In  General.  —  The  rules  regulating  the 
liability  of  a  principal  for  the  act  of  his  agent  in  setting  out  a  fire  are  but  the 
general  rules  governing  the  liability  of  a  principal  for  the  torts  of  his  agent  1 
Thus,  it  has  been  held  that  if  one  person  while  employed  in  the  prosecution 
of  the  business  of  another,  carelessly  or  negligently  set  out  a  fire,  or  even 
purposely  with  a  view  to  benefit  or  protect  the  interests  of  the  latter  the 
principal  would  be  liable  for  the  consequences;  3  though,  if  the  agent  started 
the  fire  from  motives  of  individual  malice  or  wantonness  the  principal  would 
not  be  liable,  for  it  would  be  an  abandonment  of  the  business  of  the  agency 
and  not  within  the  scope  of  his  employment.3 


Genung  v.  New  York,  etc.,  R.  Co.,  (Supreme 
Ct.)  50  N.  Y.  St.  Rep.  511. 

Liable  as  "  Proprietor  "  under  Statute.  —  Where 
one  railroad  corporation  operates  and  controls 
the  railroad  of  another  corporation  under  a 
lease  or  a  contract  which  is  equivalent  to  a 
lease,  the  lessee  corporation  becomes  the 
"  proprietor"  of  the  leased  railroad,  by  virtue 
of  New  Hampshire  Gen.  Stat.,  c.  145,  §  1,  and  is 
liable  under  Gen.  Stat.,  c.  148,  §  8,  for  damage 
accruing  by  fire  or  steam  from  .a  locomotive 
run  by  said  lessee  corporation  upon  the  track 
of  the  leased  railroad.  Pierce  v.  Concord  R. 
Co.,  51  N.  H.  590;  Baxter  v.  Great  Northern 
R.  Co  ,  (Minn.  1898;  75  N.  W.  Rep.  1114. 

1.  Liability  for  Act  of  Agent.  —  Cram  v.  Ryan, 
24  Ont.  Rep.  500;  Johnson  v.  Barber,  10  111. 
425,  50  Am.  Dec.  416;  Lewis  v.  Schultz,  08 
Iowa  341;  Gould  v.  Northern  Pac.  R.  Co.,  50 
Minn.  516;  Baxter  v.  Great  Northern  R.  Co., 
(Minn.  1898)  75  N.  W.  Rep.  1114;  McCoun  v. 
New  York  Cent.,  etc.,  R.  Co.,  66  Barb.  (N.  Y.) 
338;  Mayo  v.  Spartanburg,  etc.,  R.  Co.,  40  S. 
Car.  517;  Spaulding  v.  Chicago,  etc.,  R.  Co., 
33  Wis.  582.  See  generally  the  title  Agency, 
vol.  r,  p.  930. 

Liability  of  Landlord  for  Act  of  Tenant. — 
Under  a  statute  providing  for  the  recovery  of 
double  damages  for  injuries  suffered  by  the 
wilful  setting  on  fire  by  a  person  of  his  woods 
or  to  woods  in  his  tenure  or  possession,  a 
landlord  is  not  liable  for  the  act  of  his  tenant 
In  setting  fire  to  the  demised  premises.  Todd 

Collins,  6  N.  J.  L.  127. 

Burden  of  Proof.  —  In  the  case  of  Johnson  v. 
Barbsr,  10  111.  425,  50  Am.  Dec.  416,  the  court 
was  asked  to  instruct  the  jury  that  it  was 
"  for  the  plaintiff  to  prove  that  the  agent 
acts  with  the  assent  or  under  the  directions 
of  the  principal  when  he  commits  the  tortious 
acts,  and  that  it  cannot  be  presumed,  although 
he  is  in  the  employ  of  the  principal,  and  unless 
It  is  proved  they  must  acquit  the  principal." 
This  instruction  was  given  with  the  qualifica- 
tion that"  this  must  be  understood  so  far  as 
It  is  sought  to  recover  for  a  tortious  act  of 
servant  or  agent  acting  in  relation  to  the 
principal  or  master."  It  was  held  that  the  in- 
struction as  qualified  properly  stated  the  law. 

2.  Acts  Done  in  Principal's  Business.  —  John- 
son v.  Barber,  ro  111.  425,  50  Am.  Dec.  416; 
Lewis  v.  Schultz,  98  Iowa  341. 

3.  Act  Without  Scope  of  Employment.  —  John- 
son v.  Barber,  10  111.  425,  50  Am.  Dec.  416. 

Blackstone's  Statement  of  the  Rule.  —  Black- 
stone  states  and  illustrated  the  rule  as  follows: 
By  the  common  law  if  a  servant  kept  his  mas- 
ter's fire  negligently  so  that  his  neighbor's 
house  was  burned  down  thereby,  an  action  lay 
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against  the  master  because  this  negligence 
happened  in  his  service;  otherwise,  if  the 
servant  going  along  the  street  with  a  torch  by 
negligence  sets  fire  to  a  house,  for  there  he  is 
not  in  his  master's  immediate  service,  and 
must  himself  answer  the  damage  personally. 
1  Black.  Com.  431. 

Act  Held  Without  Scope  of  Employment  —  Illus- 
tration. —  It  has  been  held  that  a  railroad  com- 
pany is  not  liable  for  the  spread  of  a  fire  which 
section  hands  build  on  the  right  of  way  to 
warm  their  coffee  and  negligently  leave, 
where  there  is  no  evidence  that  the  company 
boarded  their  men  or  was  under  any  duty  to 
prepare  their  meals,  or  that  it  knew  of  or  au- 
thorized the  kindling  of  the  fire.  Morier  v. 
St.  Paul,  etc.,  R.  Co.,  31  Minn.  351,  47  Am. 
Rep.  793,  15  Am.  &  Eng.  R.  Cas.  135. 

Liability  for  Failure  to  Prevent  Spread.  —  It 
has  been  held,  however,  that  though  the  serv- 
ants and  agents  of  a  railroad  company  may 
have  been  acting  without  the  scope  of  their 
employment  in  kindling  the  fire,  the  company 
may  yet  be  liable,  if  under  the  circumstances 
negligence  in  failing  to  prevent  the  spread  of 
a  fire  can  be  imputed  to  it.  St.  Louis  South- 
western R.  Co.  v.  Ford,  65  Ark.  96.  This  was 
a  case  in  which  the  facts  were  somewhat  simi- 
lar to  Morier  v.  St.  Paul,  etc.,  R.  Co.,  31 
Minn.  351,  supra,  for  the  fire  was  first  kindled, 
it  was  shown,  by  the  section  hands  to  warm 
their  coffee,  and  left  burning  in  a  pile  of  old 
railroad  ties  until  some  time  the  next  day, 
when  the  fire  spread  to  and  damaged  the 
plaintiff's  farm.  The  contention  was  that  the 
servants  of  the  railroad  company  in  setting  the 
fire  were  not  acting  within  the  scope  of  their 
authority  and  that  therefore  the  defendant  was 
not  liable,  but  the  court  said:  "If  this  con- 
tention be  admitted  to  be  correct  it  does  not 
follow  that  the  railway  company  is  therefore 
not  liable.  Though  the  fire  was  started  by 
some  one  for  whose  acts  the  railway  company 
was  not  responsible,  yet  if  the  company  negli- 
gently permitted  the  fire  to  spread  from  its 
right  of  way  to  the  adjoining  farm  of  the  ap- 
pellee and  damage  it,  and  the  appellee  was 
free  from  contributory  negligence,  the  railway 
company  is  liable." 

Evidence  of  Servant's  Violation  of  Master's  In- 
structions.—  Where  the  fire  for  which  the  de- 
fendant is  sued  is  alleged  to  have  been  started 
by  a  servant  of  the  defendant,  evidence  has  been 
held  admissible  that  the  defendant  ordered 
his  hired  men  not  to  set  any  fires.  Such  evi- 
dence, it  was  held,  was  not  an  attempt  to 
prove  the  unsworn  narration  by  the  witness  of 
a  past  event.  It  tended  to  establish  as  a  fact 
that  the  defendant  had  not  expressly  authorized 
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(b)  Liability  of  Agent.  —  Where  one  person  unlawfully  starts  a  fire  as  the 
agent  of  another  such  fact  will  not  shield  him  from  responsibility,  but,  with 
his  principal,  the  agent  is  equally  liable  to  the  injured  party.1 

(o)  Independent  Contractor  Rule.  —  A  considerable  number  of  cases  in  the  pres- 
et connection  have  involved  an  application  of  the  independent  contractor 
rule,  exonerating  the  alleged  principal  from  liability  for  fires  so  originating.8 

The  Question  as  to  Who  Is  and  Who  Is  Not  an  Independent  Contractor  is  one  not  free 
from  difficulty.    A  discussion  of  the  general  principles  will  be  found  elsewhere 

in  this  series.3  ^ 

illustration.  —  It  has  been  decided  that  the  fact  that  trees,  brush,  and  other 
natural  incumbrances  on  the  right  of  way  were  to  be  burned  or  their  removal 
effected  in  some  other  manner,  as  the  engineer  in  the  employ  of  the  railroad 
might  direct,  did  not  render  the  company  liable  for  negligence  in  the  manner 
of  setting  or  controlling  the  fire.4    But,  it  has  been  intimated,  if  the  burning 


the  setting  of  a  fire  at  that  point,  but  that,  on 
the  contrary,  he  had  expressly  forbidden  it. 
Moe  v.  Job,  i  N.  Dak.  140. 

1.  Liability  of  Agent.  —  Johnson  v.  Barber.  10 
111.  425,  50  Am.  Dec.  416.  See  generally  the 
title  Agency,  vol.  1,  p.  930. 

2.  Acts  of  Independent  Contractors.  —  Gillson 
v.  North  Grey  R.  Co.,  33  U.  C.  Q.  B.  128,  35 
U.  C.  Q.  B.  475;  Woodhill  v.  Great  Western 
R.  Co.,  4  U.  C.  C.  P.  451;  Carrol  v.  Plympton, 
9  U.  C.  C.  P.  345;  Callahan  v.  Burlington, 
etc.,  R.  Co.,  23  Iowa  562;  Eaton  v.  European, 
etc!!  R.  Co.,  59  Me.  520,  8  Am.  Rep.  430; 
Bur'bank  v.  Bethel  Steam  Mill  Co.,  75  Me.  380, 
46  Am.  Rep.  400;  Ferguson  v.  Hubbell,  97  N. 
Y.  507,  49  Am.  Rep.  544- 

3.  See  title  Independent  Contractors. 

4.  Illustration.  —  Callahan  v.  Burlington, 
etc.,  R.  Co.,  23  Iowa  562.  And  see  Steel  v. 
South-Eastern  R.  Co.,  16  C.  B.  550,  81  E.  C. 
L.  550.  The  case  of  Eaton  v.  European,  etc., 
R.  Co.,  59  Me.  520,  8  Am.  Rep.  430,  was  some- 
what similar.  A  railroad  corporation  engaged 
a  contractor  to  construct,  "  under  the  joint 
supervision  of  the  chief  engineer  of  the  com- 
pany," a  specific  portion  of  its  railroad, 
located  across  the  plaintiff's  timber  tract.  A 
subcontractor  and  his  employees  cut  a  "  tote 
road  "  through  the  plaintiff's  premises  outside 
of  the  location  of  the  road,  and  set  out  fires 
which  through  their  negligence  spread  and 
burned  the  plaintiff's  timber.  It  was  held, 
however,  that  the  company  not  having  directed 
the  acts  complained  of,  and  having  no  such 
control  over  the  persons  who  committed  them 
as  to  direct  their  actions  or  remove  them  for 
misconduct,  was  not  liable  for  the  damages 
occasioned  thereby. 

Sparks  from  Stationary  Engine.  —  In  the  case 
of  Burbank  v.  Bethel  Steam  Mill  Co.,  75  Me. 
380,  46  Am.  Rep.  400,  which  was  an  action  for 
the  recovery  of  damages  for  injuries  to  prop- 
erty alleged  to  have  resulted  from  sparks  from 
a  stationary  engine,  it  was  held  that  if  the  en- 
gine was  in  the  use  of  a  third  person  under  a 
contract  with  the  defendants  by  which  he  had 
exclusive  control  of  it  and  was  to  make  the 
proper  repairs,  and  which  was  not  in  fact  a 
nuisance  when  delivered  to  such  person,  but 
became  a  nuisance  by  his  neglect  to  keep  it  in 
proper  repair,  or  if  the  injury  was  caused  by 
his  negligence  alone  the  defendants  would  not 
be  liable. 

Third  Person  Clearing  Land  —  Independent  Con- 
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tractor.  —  In  the  case  of  Ferguson  v,  Hubbell, 
97  N.  Y.  507,  49  Am.  Rep.  544,  it  appeared  that 
the  defendant  leased  to  a  third  party  certain 
lands  to  work  on  shares  and  agreed  to  pay  the 
latter  a  specified  sum  per  acre  for  clearing  so 
much  of  the  land  as  he  should  choose  to  clear. 
In  the  work  of  clearing,  the  party  so  contract- 
ing  set  fire  to  some  wood  and  brush,  and,  as- 
was  alleged,  the  fire  spread  to  plaintiff's  ad- 
joining lands  and  burned  a  building  thereon. 
In  an  action  to  recover  damages  it  was  held 
that  the  one  clearing  the  land  was  an  inde- 
pendent contractor  and  not  a  servant  or  em- 
ployee of  the  defendant,  and  for  his  negligence 
in  doing  the  work,  therefore,  the  defendant 
was  not  liable. 

Case  Where  Held  Not  Independent  Contractor.  — 
In  the  case  of  Johnston  v.  Haslie,  30  U.  C.  Q. 
B.  232,  the  facts  were  that  the  defendant  con- 
tracted with  a  third  person  to  burn  and  clear 
off  the  timber  of  his  fallow  at  a  certain  price 
per  acre.  While  the  work  was  going  on  the 
defendant,  who  lived  on  the  place,  came  occa- 
sionally to  observe  its  progress,  and  advised 
said  third  party  to  set  fire  to  the  log  heaps. 
The  latter  informed  him  that  the  brush  fence 
which  extended  to  the  corner  of  the  plaintiff's 
land  might  take  fire,  but  the  defendant  said 
it  would  make  no  difference.  The  person 
clearing  the  land  having  fired  the  heaps  went 
home,  two  or  three  miles  away,  intending  to 
return  in  a  few  days  when  the  heaps  should 
be  ready  for  branding.  During  his  absence  the 
fire  spread  to  the  plaintiff's  land  and  burned 
his  fences.  It  was  held  that  upon  the  evi- 
dence the  person  clearing  the  land  was  not  an 
independent  contractor  over  whom  the  defend- 
ant had  no  control,  but  rather  a  workman  in 
the  defendant's  employ  and  subject  to  his  di- 
rection, and  that  the  defendant  was  responsible. 

Test  of  Liability.  —  In  the  case  of  Callahan 
v.  Burlington,  etc.,  R.  Co.,  23  Iowa  562,  the 
plaintiff  sought  to  recover  compensation  for 
damage  done  to  his  timber  by  a  fire  negli- 
gently set  by  the  employees  of  a  subcon- 
tractor of  the  defendant  corporation  for  the 
purpose  of  clearing  the  right  of  way  of  trees, 
logs,  brush,  and  rubbish,  and  the  question 
presented  was  whether  the  railroad  corpora- 
tion was  responsible  for  the  negligence  of  a 
servant  of  the  subcontractor.  The  court  held 
that  if  the  defendant  corporation  did  not  con- 
tract with  the  party  committing  the  wrongful 
act  for  his  labor  or  services  and  was  not 
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of  the  trees,  brush,  and  other  natural  growths  on  the  right  of  way  was  an  act 
which  was  necessarily  dangerous  to  the  plaintiff's  property,  and  the  burning 
was  done  pursuant  to  the  orders  of  an  engineer  in  the  employ  of  the  railroad 
company,  the  latter  might  be  held  liable.1 

(5)  Origin  of  Fire  Question  of  Fact  for  Jury.  —  The  origin  of  the  fire  is  a 
question  for  the  jury,  to  be  determined  on  the  evidence  presented.2  Thus, 
in  an  action  for  damages  for  the  consequences  of  an  alleged  negligent  fire 
originating  in  the  act  of  one  of  two  parties  engaged  together  in  unlawful 
hunting,  it  was  held  that  the  question  whether  or  not  the  immediate  act 
which  caused  the  fire  was  the  joint  act  of  both,  or  the  separate  and  distinct 
act  of  one  only,  was  properly  submitted  to  the  jury  for  its  determination.3 

Wherever,  Therefore,  There  Is  a  Conflict  of  Evidence  as  to  the  origin  of  the  fire,  the 
issue  is  peculiarly  one  for  the  jury,  and  the  trial  court  should  not  direct  a  ver- 
dict or  grant  a  nonsuit,4  nor  will  an  appellate  court  disturb  a  finding  as  to  the 


directly  liable  to  him  for  compensation  for 
such  labor  or  services,  and  had  no  such  control 
over  him  as  to  enable  the  railroad  corporation 
to  direct  the  manner  of  performing  the  labor 
or  services,  the  latter  was  not  liable  for  the 
wrongful  act  of  the  party  causing  the  damage. 
In  order  to  create  such  liability  it  should  be 
shown  that  the  control  of  the  employer  over 
the  services  was  of  such  a  character  as  to  en- 
able the  former  to  direct  the  manner  of  per- 
forming the  services  and  to  prescribe  what 
particular  acts  should  be  done  in  order  to  ac- 
complish the  purpose  intended. 

1.  Fire  Set  Pursuant  to  Defendant's  Orders.  — 
Gillson  v.  North  Grey  R.  Co.,  33  U.  C.  Q.  B. 
128,  35  U.  C.  Q.  B.  475;  Callahan  v.  Burling- 
ton, etc.,  R.  Co.,  23  Iowa  562. 

2.  Origin  of  Fire  —  Question  for  Jury  —  Canada. 
—  McGibbon  v.  Norlhern  R.  Co.,  14  Ont.  App. 
91,  reversing  11  Ont.  Rep.  307;  Grand  Trunk 
R.  Co.  v.  Rainville,  29  Can.  Sup.  Ct.  Rep.  201. 
See  also  Canada  Atlantic  R.  Co.  v.  Moxley,  15 
Can.  Sup.  Ct.  Rep.  145. 

United  Slates.  —  Minneapolis,  etc.,  R.  Co.  v. 
Emerson,  80  Fed.  Rep.  993. 

Georgia.  —  Brown  v.  Benson,  98  Ga.  372. 

Illinois.  —  Forest  Glen  Brick,  etc.,  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  33  111.  App.  565;  Dunleavy 
v.  Stockwell,  45  111.  App.  230;  St.  Louis,  etc., 
R.  Co.  v.  Strotz,  47  111.  App.  342;  Chicago, 
etc.,  R.  Co.  v.  Davis,  74  111.  App.  595. 

Kansas.  —  Hunt  v.  Haines,  25  Kan.  210; 
Missouri  Pac.  R.  Co  v.  Haynes,  1  Kan.  App. 
586;  Reed  v.  Dick,  (Kan.  1898)  53  Pac.  Rep. 
486. 

Kentucky.  —  Taylor  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1897)  41  S.  W.  Rep.  551. 

Michigan.  —  Cole  v.  Lake  Shore,  etc.,  R. 
Co.,  105  Mich.  549;  Lillibridge  v.  McCann, 
(Mich.  1898)  75  N.  W.  Rep.  288. 

Mississippi.  —  Tribette  v.  Illinois  Cent.  R. 
Co.,  71  Miss.  212. 

Minnesota.  —  Woodson  v.  Milwaukee,  etc., 
R.  Co.,  21  Minn.  60;  Wilson  v.  Northern  Pac. 
R.  Co.,  43  Minn.  519. 

Missouri. — Holland  v.  West  End  Narrow 
Gauge  R.  Co.,  13  Mo.  App.  585;  Redmond  v. 
Chicago,  etc.,  R.  Co.,  76  Mo.  550. 

Nebraska.  —  Louis  v.  Union  Pac.  R.  Co.,  48 
Neb.  151. 

New  York.  —  Shepp  v.  New  York  Cent., 
etc.,  R.  Co.,  (Supreme  Ct.)  21  N.  Y.  St.  Rep. 
568;  Babcock  v.  Fitchburg  R.  Co.,  (Supreme 
Ct.)  46  N.  Y.  St.  Rep.  796;  Haskell  v.  North- 


ern Adirondack  R.  Co.,  (Supreme  Ct.)  49  N. 
Y.  St.  Rep.  483.  And  see  Babcock  v.  Fitch- 
burg  R.  Co.,  140  N.  Y.  308. 

North  Carolina.  —  Moore  v.  Wilmington, 
etc.,  R.  Co.,  (N.  Car.  1899)  32  S.  E.  Rep.  710. 

Pennsylvania.  —  Lackawanna,  etc.,  R.  Co. 
v.  Doak,  52  Pa.  St.  379,  91  Am.  Dec.  166; 
Philadelphia,  etc.,  R.  Co.  v.  Hendrickson,  80 
Pa.  St.  182,  21  Am.  Rep.  97. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Cullers,  81 
Tex.  383;  San  Antonio,  etc.,  R.  Co.  v.  Oakes, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  1116. 

Virginia.  —  Patteson  v.  Chesapeake,  etc., 
R.  Co.,  94  Va.  16. 

3.  Which  of  Two  Persons  Caused  Fire.  —  Reed 
v.  Dick,  (Kan.  1898)  53  Pac.  Rep.  486. 

Which  of  Two  Engines  Caused  Fire.  —  Where 
there  is  a  conflict  of  evidence  as  to  whether 
the  fire  producing  the  damages  complained  of 
was  caused  by  an  engine  upon  defendant's 
road,  which  was  fully  protected  by  a  proper 
fire-screen,  or  by  another  engine  passing  at 
about  the  same  time  with  a  defective  fire- 
screen, it  becomes  a  question  of  fact  for  the 
jury  to  determine  which  engine  caused  the 
fire.  Seeley  v.  New  York  Cent.,  etc.,  R.  Co., 
102  N.  Y.  719,  29  Am.  &  Eng.  R.  Cas.  171,  1 
Silv.  App.  (N.  Y.)  76,  affirming  25  Hun  (N.  Y.) 
280. 

4.  Conflict  of  Evidence.  —  Tribette  v.  Illinois 
Cent.  R.  Co.,  71  Miss.  212;  Taylor  v.  Louis- 
ville, etc.,  R.  Co.,  (Ky.  1897)  41  S.  W.  Rep. 
551;  San  Antonio,  etc.,  R.  Co.  v.  Oakes,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  1116. 

Approved  Statement  of  Rule.  —  It  has  been 
held  that  if  the  plaintiff's  evidence,  without 
any  explanation,  would  authorize  the  conclu- 
sion that  the  loss  of  a  barn  by  fire  was  due  to 
sparks  from  the  defendant's  engine,  and  that 
the  defendant  did  not  exercise  reasonable  care 
to  prevent  the  sparks  from  reaching  the  barn, 
it  is  error  to  direct  a  verdict  for  the  defendant. 
Taylor  v.  Louisville,  etc.,  R.  Co.,  (Ky.  1897) 
41  S.  W.  Rep.  551. 

Finality  of  Finding  on  Conflicting  Evidence.  — 
The  plaintiff  proved  that  a  fire  started  shortly 
after  the  defendant's  train  had  passed,  in  grass 
and  weeds  that  had  been  cut  and  left  on  the 
right  of  way,  and  that  a  piece  of  burning  coal 
was  found  where  the  fire  started.  The  com- 
pany in  defense  proved  that  its  engines  were 
provided  with  the  most  approved  spark  arrest- 
ers and  in  good  condition,  and  were  inspected 
daily.  It  was  held  that  it  was  for  the  jury  to 
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origin  of  the  fire  under  such  circumstances.1 

Against  Weight  of  Evidence.  —  In  some  cases,  however,  it  seems  to  be  held  that 
where  the  finding  of  the  jury  as  to  the  origin  of  the  fire  appears  to  the  appel- 
late tribunal  to  be  against  the  weight  of  evidence,  an  order  of  the  trial  court 
refusing  to  grant  a  new  trial  will  be  reversed.2  . 

Presumption  or  Inference  of  Origin  of  Fire.  —  Though  the  origin  of  the  fire  IS  not 
established  by  direct  evidence,  it  will  be  error  to  direct  a  verdict  or  grant  a 
nonsuit  if  from  the  facts  shown  the  jury  would  be  warranted  in  finding  the 
origin  of  the  fire  upon  inference  or  presumption.3  Thus,  where  a  building 
near  a  railroad  was  found  to  be  on  fire  at  the  time  an  engine  without  a  spark 
arrester  was  passing,  it  was  held  that  although  there  was  no  direct  evidence 
of  the  emission  of  sparks  by  the  engine,  an  issue  as  to  the  origin  of  the  hre 
and  negligence  was  properly  submitted  to  the  jury.4 

Where  No  Evidence  as  to  Origin  of  Fire.  —  Where,  however,  there  is  no  direct  evi- 
dence as  to  the  origin  of  the  fire,  nor  facts  shown  from  which  it  could  be 
reasonably  inferred  that  the  defendant  caused  the  fire, > it  is  proper  for  the 
court  to  direct  a  verdict  in  his  favor  or  nonsuit  the  plaintiff.5 

c  That  Defendant's  Act  Was  Negligent  — (i)  In  General.  —  As  has 
already  been  seen,  the  general  rule  in  the  absence  of  statute  requires  that 
negligence  should  be  shown  in  order  to  a  recovery  for  damages  by  fire.  It 
has  been  said,  indeed,  that  negligence  or  misconduct  is  the  very  gist  and 
gravamen  of  such  an  action.7 


determine  upon  the  conflict  of  evidence  pre- 
sented, whether  the  fire  was  started  by  coals 
or  sparks  from  the  engine,  and  that  their  find- 
ing was  final.  Shepp  v.  New  York  Cent.,  etc., 
R  Co.,  51  Hun  (N.  Y.)  638,  4  N.  Y.  Supp.  951. 

1.  Dunleavy  v.  Stockwell,  45  111.  App.  230. 
Finding  Supported  by    Some    Evidence  and 

Affirmed  by  Trial  Court.  —  Where  the  finding  of 
the  jury  as  to  the  origin  of  the  fire  is  sup- 
ported by  some  evidence  and  approved  by  the 
trial  court,  the  appellate  tribunal  will  not  in- 
terfere therewith.  Reed  v.  Dick,  (Kan.  1898) 
53  Pac.  Rep.  486. 

Finding  Not  Disturbed  Though  Appellate  Court 
Dissatisfied  Therewith.  —  Where  a  fire  is  shown 
to  have  originated  outside  of  the  right  of  way, 
the  question  whether  it  originated  in  sparks 
from  a  locomotive  is  for  the  jury,  and  their 
verdict,  if  justified,  will  not  be  disturbed, 
though' the  court  be  not  satisfied  with  the  find- 
ing. 5 St.  Louis,  etc.,  R.  Co.  v.  Strotz,  47  111. 
App.  342;  Wilson  v.  Northern  Pac.  R.  Co.,  43 
Minn.  519. 

2.  Against  Weight  of  Evidence. — Van  Nostrand 
v.  New  York,  etc.,  R.  Co.,  78  Hun  (N.  Y.) 
54.9. 

Finding  Not  Sustained  by  "Sufficient"  Evi- 
nce, _  See  Louisville,  etc.,  R.  Co.  v.  Mitch- 
ell, (Ky.  1895)  29  S.  W.  Rep.  860. 

3.  Presumption  as  to  Origin  of  Fire.  —  Brown 
v.  Benson,  98  Ga.  372;  Taylor  v.  Louisville, 
etc.,  R.  Co.,  (Ky.  1897)  41  S.  W.  Rep.  551; 
Cole  v.  Lake  Shore,  etc.,  R.  Co.,  105  Mich. 
549;  Lillibridge  v.  McCann,  (Mich.  1898)  75 
N.  W.  Rep.  288;  Woodson  v.  Milwaukee,  etc., 
R.  Co.,  21  Minn.  60;  Tribette  v.  Illinois  Cent. 
R.  Co.,  71  Miss.  212;  Redmond  v.  Chicago, 
etc.,  R.  Co.,  76  Mo.  550;  Holland  v.  West  End 
Narrow  Gauge  R.  Co.,  13  Mo.  App.  585- 

Erroneous  Charge  on  Presumption  as  to  Origin 
of  Fire. —  In  the  case  of  Missouri  Pac.  R.  Co. 
v.  Haynes,  1  Kan.  App.  59°.  the  trial  court 
charged  the  jury  that  the  presumption  that 
the  defendant  set  out  the  fire  and  burned  the 


plaintiff's  orchard  arose  from  the  fact  that  the 
country  burned  over  was  adjacent  or  near  to 
the  right  of  way  of  the  defendant  company. 
The  instruction,  however,  was  held  to  be 
clearly  erroneous  and  misleading,  as  the 
origin  of  the  fire  was  a  material  question  at 
issue  to  be  established  by  the  evidence,  it 
being  for  the  jury  to  determine  under  all  the 
circumstances  the  origin  of  the  fire. 

4.  Issue  Properly  Submitted.  —  Lackawanna, 
etc.,  R.  Co.  v.  Doak,  52  Pa.  St.  37^,  91  Am. 
Dec.  166. 

5.  Where  No  Evidence  of  Origin.  —  Montgom- 
ery v.  Muskegon  Booming  Co.,  88  Mich.  633, 
26  Am.  St.  Rep.  308;  Stratton  v.  Union  Pac. 
R.  Co.,  7  Colo.  App.  126;  Finkelston  v.  Chi- 
cago, etc.,  R.  Co.,  94  Wis.  270. 

When  Proper  to  Direct  Verdict  —  Different 
Statement  of  Rule.  —  It  has  been  held  that  un- 
less the  evidence  relied  upon  to  charge  a  de- 
fendant with  the  origin  of  the  fire  under  the 
most  favorable  construction  it  will  legitimately 
bear,  including  all  reasonable  inferences  there- 
from, and  assuming  that  it  establishes  all  that 
it  tends  to  establish,  is  sufficient  to  produce 
conviction  in  the  minds  of  men  of  ordinary  in- 
telligence to  a  reasonable  certainty  that  the 
origin  of  the  fire  was  due  to  the  defendant's 
act,  it  is  the  duty  of  the  trial  judge  to  direct  a 
verdict  for  the  defendant.  Finkelston  v.  Chi- 
cago, etc.,  R.  Co.,  94  Wis.  270. 

6.  See  supra,  General  Rule  as  Now  Existing 
—  In  Absence  of  Special  Statute. 

7.  Negligence  Gist  of  Action  —  Canada.  — 
Dean  v.  McCarty,  2  U.  C.  Q.  B.  448. 

Colorado.  —  Union  Pac.  R.  Co.  v.  Arthur,  2 
Colo.  App.  159. 

Indiana.  —  Ohio,  etc.,  R.  Co.  v.  Trapp,  4 
Ind.  App.  69. 

Maine.  —  Weston,  C.  J.,  in  Bachelder  v. 
Heagan,  18  Me.  33;  Hewey  v.  Nourse,  54  Me. 
256. 

Massachusetts.  —  Tourtellot  v.  Rosebrook,  11 
Met.  (Mass.)  460. 
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(2)  Direct  Proof  of  Particular  Act.  —  It  is  not  essential  to  a  recovery  that 
the  plaintiff  should  introduce  direct  proof  of  the  particular  act  of  negligence 
which  caused  the  damage  complained  of.1  Thus,  where  the  proof  did  not 
show  whether  the  fire  was  communicated  first  to  dry  grass  and  combustibles 
on  the  right  of  way  and  thence  to  the  plaintiff's  premises,  or  directly  to  the 
latter  without  intervening  medium,  but  it  was  clearly  established  that  the  fire 
originated  in  the  one  place  or  the  other  in  the  manner  indicated,  it  was  held 
that  the  jury  were  justified  in  returning  a  verdict  for  the  plaintiff,  without 
determining  decisively  where  the  fire  first  started. *    And  where  a  complaint 


Montana.  —  Diamond  v.  Northern  Pac.  R. 
Co..  6  Mont.  580. 

New  York.  —  Sheldon  v.  Hudson  River  R. 
Co.,  14  N.  Y.  224,  67  Am.  Dec.  155. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co. 
v.  Yeiser,  8  Pa.  St.  366. 

South  Dakota.  —  Mattoon  v.  Fremont,  etc., 
R.  Co.,  6  S.  Dak.  301. 

Wyoming.  —  Union  Pac.  R.  Co.  v.  Gilland, 
4  Wyoming  395. 

The  Uniform  Current  of  Decisions  in  the  Absence 
of  Statute  is  to  the  effect  that  in  actions  for 
damages  for  property  destroyed  by  fire,  negli- 
gence or  misconduct  is  the  gist  of  liability. 
Elliott,  J.,  in  Union  Pac.  R.  Co.  v.  De  Busk, 
12  Colo.  299,  13  Am.  St.  Rep.  221. 

1.  Particular  Act  of  Negligence.  —  Gibson  v. 
South  Eastern  R.  Co.,  1  F.  &  F.  23;  Pitts- 
burgh, etc.,  R.  Co.  v.  Noel,  77  Ind.  no; 
Atchison,  etc.,  R.  Co.  v.  Bales,  16  Kan.  252; 
Missouri  Pac.  R.  Co.  v.  Kincaid,  29  Kan.  654; 
Fitch  v.  Pacific  R.  Co.,  45  Mo.  327;  Bevier  v. 
Delaware,  etc.,  Canal  Co.,  13  Hun  (N.  Y.) 
254;  Cronk  v.  Chicago,  etc.,  R.  Co.,  3  S.  Dak. 
93;  Gulf,  etc.,  R.  Co.  v.  Holt,  I  Tex.  App. 
Civ.  Cas.,  §  835. 

Rationale  of  Rule.  —  The  warrant  for  this  rule 
is  found  in  the  necessity  of  the  case,  for  it  is 
rarely  within  the  power  of  the  plaintiff  to  fur- 
nish direct  evidence  of  any  particular  act  of 
negligence.  Atchison,  etc.,  R.  Co.  v.  Bales, 
16  Kan.  254. 

Where,  However,  the  Jury  Asked  for  a  Special 
Instruction  as  to  whether  it  was  necessary  that 
they  should  find  the  origin  of  the  fire,  and 
were  told  that  it  was  not,  provided  "  the  dam- 
age was  due  to  the  negligence  of  the  com- 
pany," it  was  held  that  the  instruction  was 
erroneous  as  making  the  defendant  liable  irre- 
spective of  the  origin  of  the  fire.  Osborne  v. 
Chicago,  etc.,  R.  Co.,  in  Mich.  15. 

Negligence  Not  Alleged  in  Complaint.  —  But  a 
defendant  cannot  be  held  liable  on  the  score 
of  negligence  in  a  particular  not  alleged  in 
the  complaint.  Thus  it  has  been  held  that  an 
instruction  that  if  the  jury  rind  "  the  fire  was 
caused  through  the  negligence  of  the  defend- 
ant in  the  construction  or  management  of  the 
engine  concerning  the  prevention  of  escaping 
coals  and  sparks,  and  without  negligence  of 
the  plaintiff  contributing  to  the  loss,  they 
should  allow  the  plaintiff  such  damages," 
etc.,  is  erroneous,  where  the  petition  did  not 
charge  negligence  as  to  the  construction  of  the 
engine.  Miller  v.  Chicago,  etc.,  R.  Co.,  76 
Iowa  318.  Nor  is  evidence  as  to  the  use  of  in- 
ferior coal  for  fuel  admissible,  where  the  only 
negligence  charged  was  the  defendant's  failure 
to  use  proper  spark  arresters.  Galveston,  etc. , 
R.  Co.  v.  Rheiner,  (Tex.  Civ.  App.  1894)  25  S. 
W.  Rep.  971. 


Complaint  on  One  Theory  —  Verdict  on  Another. 

—  Where  the  complaint  proceeded  on  the 
theory  that  the  plaintiff's  injury  was  caused 
by  the  negligence  of  the  defendant  in  permit- 
ting rubbish  and  other  combustible  matter  to 
accumulate  on  its  right  of  way,  from  which 
the  fire  escaped  to  the  land  of  the  plaintiff, 
but  the  verdict  rested  upon  the  theory  that  the 
injury  was  occasioned  by  the  negligence  of 
the  company  in  failing  to  provide  its  engines 
with  proper  spark  arresters,  it  has  been  held 
that  a  judgment  for  the  plaintiff  based  thereon 
would  not  be  sustained.  Dcggett  v.  Rich- 
mond, etc.,  R.  Co.,  78  N.  Car.  305. 

Where  Negligence  Presumed  from  Fact  of  Com- 
munication of  Fire.—  The  rule  that  a  plaintiff 
need  not  show  the  particular  act  of  negligence 
or  the  particular  act  or  omission  which  caused 
the  communication  of  fire  by  the  railroad  com- 
pany, applies  with  special  readiness  to  cases 
where  proof  of  the  communication  of  f  re 
raises  a  prima  facie  presumption  of  negli- 
gence. See  Chicago,  etc.,  R.  Co.  v.  Glenny. 
175  HI.  238;  Walker  v.  Kendall,  (Kan.  1898) 
54  Pac.  Rep.  113.  See  also  infra,  this  title. 
Presumption  of  Negligence  from  Communication 
of  Pi  re. 

Doctrine  that  Specific  Act  of  Negligence  Must 
Be  Shown.  —  In  the  case  of  Brown  v.  Buffalo, 
etc.,  R.  Co.,  4  N.  Y.  App.  Div.  465.  the  court 
said:  "  It  was  incumbent  upon  the  plaintiff 
to  point  out  specifically  the  negligence,  or 
negligent  act,  of  the  defendant  in  operating  its 
trains  along  its  track,  and  that  such  negli- 
gence caused  the  injuries  of  which  the  plain- 
tiff complained."  But  it  is  hardly  believed 
that  this  means  that  the  particular  manner  of 
commission  of  the  act  causing  the  fire,  or  the 
particular  act  need  be  shown,  provided  it  is 
established  that  there  was  negligence,  and 
that  the  fire  and  damage  complained  of  was 
caused  thereby.  This  construction,  it  is  be- 
lieved, is  borne  out  by  what  follows,  for  the 
court  continues:  "  It  was  not  sufficient  to 
produce  evidence  indicating  that  sparks 
emitted  f.-om  the  smoke  stacks  of  the  defend- 
ant's locomotives  occasioned  the  fire,  unless 
the  emission  of  the  sparks  was  unusual  in  de- 
gree or  character,  or  the  sparks  were  of  extra- 
ordinary size  and  such  as  would  not  be  emitted 
from  perfectly  constructed  locomotives." 
Thus,  it  will  be  seen,  it  is  plainly  implied  that 
if  it  were  shown  that  sparks  were  emitted  in 
size  or  quantity  such  as  would  not  have 
escaped  from  an  engine  of  proper  construc- 
tion, there  might  be  a  recovery  without  a 
showing  as  to  the  defect  or  negligent  act  caus- 
ing or  permitting  the  emission. 

2.  Manner  of  Communication  of  Fire. —  Chi- 
cago, etc.,  R.  Co.  v.  Govette,  133  III.  21,  43  Am. 
&  Eng.  R.  Cas.  36,  affirming  32  111.  App.  574. 
444  Volume  XIII. 


Eequisites  to  Eecovery. 


FIRES.  Essentials  to  Defendant's  Liability. 


-charges  a  company  with  negligence  in  starting  a  fire  both  in  running  the  train 
at  an  unlawful  speed  and  by  opening  the  engine  grates  and  flues  so  as  to  allow 
sparks  and  cinders  to  escape,  proof  of  negligence  in  either  of  the  matters 
charged  is  sufficient  to  authorize  a  recovery.1 

Where  Negligence  in  Several  Particulars  Is  Charged,  any  one  of  which,  if  established, 
would  be  sufficient  to  warrant  a  recovery,  the  defendant  must,  if  the  burden 
is  on  him,  disprove  negligence  in  each  of  the  particulars  alleged.8 

Particular  Engine  Causing  Fire.  —  It  has  been  held,  also,  that  the  plaintiff  is  not 
required  to  prove  which  one  of  the  defendant's  engines  set  the  fire  complained 
of.3  It  will  be  sufficient  if  it  is  proved  that  the  fire  was  set  by  any  engine 
passing  over  the  defendant's  railway.4  Nor,  on  the  other  hand,  is  it  incum- 
bent upon  the  company  to  identify  the  particular  engines  from  which  the  fire 
escaped  or  might  have  escaped,  and  particularly  to  negative  carelessness 
touching  them.5 

(3)  Degree  of  Negligence  Required.  —  It  has  been  stated  elsewhere  that 
only  ordinary  and  reasonable  care  is  necessary  to  exempt  one  from  liability 
for  damages  done  by  fire  on  the  score  of  negligence.6  The  correlative  of 
this  proposition  is  that  it  is  only  necessary  to  show  a  lack. of  ordinary  and 
•reasonable  care  to  establish  this  essential  element  of  recovery.7  As  a  general 
rule,  therefore,  there  need  not  be  gross  negligence  in  order  to  warrant  a 


recovery." 

1.  Negligence  in  Any  Particular. —  Martin  v. 
Western  Union  R.  Co.,  23  Wis.  437,  99  Am. 
Dec.  189. 

Thus,  also,  where  a  company  was  charged 
with  negligence  in  the  manner  of  running  its 
trains  so  that  sparks  escaped,  that  the  engine 
was  not  in  proper  condition,  and  that  the  fire 
was  started  on  the  company's  right  of  way, 
and  negligently  permitted  to  spread,  it  was 
held  that  a  general  verdict  for  the  plaintiff 
would  not  be  disturbed  because  there  was  no 
evidence  that  the  engine  was  out  of  order. 
Louisville,  etc.,  R.  Co.  v.  Stevens,  87  Ind.  198. 
And  see  S:.  Louis  Southwestern  R.  Co.  v. 
Knight,  (Tex.  Civ.  App.  1899)498.  W.  Rep.  250. 

2.  To  Avoid  Liability  for  Damages  Occasioned 
by  Fire  which  spread  from  the  right  of  way 
where  combustible  materials  were  ignited  by 
sparks  from  a  passing  engine,  it  is  not  suffi- 
cient alone  to  show  that  the  best  machinery  to 
prevent  the  escape  of  fire  was  used,  but  it 
must  be  shown  that  the  company  fully  exer- 
cised all  du_  care  to  avoid  causing  injury  by 
fire.    Gulf,  etc.,  R.  Co.  v.  Witte,  68  Tex.  295. 

3.  Particular  Engine.  —  Pittsburgh,  etc.,  R. 
Co.  v.  Noel,  77  Ind.  no;  Tribette  z:  Illinois 
Cent.  R.  Co.,  71  Miss.  212;  Fitch  v.  Pacific  R. 
Co.,  45  Mo.  327;  Bevier  v.  Delaware,  etc., 
Canal  Co.,  13  Hun  (N.  Y.)  254;  Biering  v.  Gulf, 
etc.,  R.  Co.,  79  Tex.  584. 

Where  It  Is  Shown  that  All  the  Engines  be- 
longing to  the  defendant  are  coal  burners  and 
that  it  is  more  dangerous  to  burn  wood  in  a 
coal  burner  than  the  fuel  for  which  it  was  in- 
tended, it  is  sufficient  for  the  plaintiff  to  show 
that  the  defendant  was  burning  wood  in  all  its 
engines  in  general  without  showing  more  par- 
ticularly that  wood  was  burned  in  the  particu- 
lar engine  which  caused  the  fire.  St.  Joseph, 
etc.,  R.  Co.  v.  Chase,  n  Kan.  47. 

If  a  Plaintiff  Cannot  Identify  the  Engine  that 
Set  the  Fire,  by  name,  number,  or  other  desig- 
nation, he  must  show  either  by  the  manner  in 
which  it  was  operated,  or  by  the  extent  to 
which  it  scattered  fire,  that  it  was  so  far  out  of 


repair  as  to  charge  the  company  with  negli- 
gence. Bevier  v..  Delaware,  etc.,  Canal  Co., 
13  Hun  (N.  Y.)  254. 

One  of  Two  Engines. — Where  the  plaintiff's  evi- 
dence shows  with  reasonable  certainty  that 
one  of  two  locomotives  communicated  the  fire 
complained  of,  it  has  been  held  immaterial 
that  it  cannot  be  shown  which  of  them  did  so. 
Tribette  v.  Illinois  Cent.  R.  Co.,  71  Miss.  212. 

4.  Sufficient  if  Fire  Caused  by  Any  Engine.  — 
Union  Pac.  R.  Co.  v.  Keller,  36  Neb.  189; 
Henderson  v.  Philadelphia,  etc.,  R.  Co.,  144 
Pa.  St.  461,  27  Am.  St.  Rep.  652. 

5.  Defendant  Need  Not  Identify  Engine.  — 
Biering  v.  Gulf,  etc.,  R.  Co.,  79  Tex.  584. 

6.  See  supra,  General  Rule  as  Now  Existing  — » 
Degree  of  Care  Required. 

7.  Lack  of  Ordinary  Care. —  Hanlon  v.  Ingram, 
I  Iowa  108;  Barnard  v.  Poor,  21  Pick.  (Mass.) 
378.    And  see  Hanlon  v.  Ingram,  3  Iowa  81. 

8.  Gross  Negligence  Unnecessary. —  Pitts- 
burgh, etc.,  R.  Co.  v.  Noel,  77  Ind.  no; 
Sweeney  v.  Merrill,  38  Kan.  216,  5  Am.  St. 
Rep.  734.  And  see  Barnard  v.  Poor,  21  Pick. 
(Mass.)  378. 

See,  However,  in  This  Connection  the  case  of 
Macon,  etc.,  R.  Co.  v.  McConnell,  31  Ga.  138, 
76  Am.  Dec.  685,  in  which  the  court  said: 
"  Instead  of  showing  that  the  road  or  its  em- 
ployees were  guilty  of  any  gross  or  culpable 
neglect,  which  was  necessary  to  charge  the  road 
with  the  plaintiff's  damages  or  injury,  the  evi- 
dence disclosed  not  the  slightest  negligence  of 
any  character."  And  further  ■  along  it  is  ob- 
served: "  To  make  the  railroad  company  liable 
for  this  injury,  it  must  be  shown  affirmatively 
that  the  fire  occurred  from  some  positive  act  of 
neglect  or  carelessness  on  the  part  of  the  em- 
ployees of  the  road." 

And  in  another  case,  where  the  plaintiff's 
property  was  on  the  defendant's  premises  by 
license  subsequently  revoked,  after  which  the 
defendant  notified  the  plaintiff  that  he  was  about 
to  burn  his  fallow  where  the  plaintiff's  prop- 
erty was,  in  order  that  the  latter  might  remove 
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Deliberate  intent  to  injure. — A  fortiori  is  it  not  necessary  in  order  to  render  a 
person  liable  for  the  consequences  of  a  fire  started  on  his  own  premises  that 
his  act  of  starting  the  fire  or  subsequent  failure  to  prevent  its  spread  should 
have  been  with  any  intent  to  injure  the  plaintiff.1 

5.  Damnum  Absque  Injuria.  —  Inasmuch  as  negligence  is  in  general  essential 
and,  as  stated,  the  very  gist  of  the  action,  damage  from  fire  in  the  absence  of 
negligence  is  frequently  held  to  be  damnum  absque  injuria.11' 

6.  Limitation  of  Actions.  —  Actions  for  damages  for  injury  to  or  the  destruc- 
tion of  property  by  fire  are,  in  the  main,  controlled  by  general  statutes  of 
limitation  regulating  actions  for  trespasses  to  real  or  personal  property.3 

Canadian  Statutes.  —  In  some  jurisdictions,  however,  actions  for  damages  for 
the  destruction  of  property  by  fire  are  subject  to  special  statutes  of  limitation, 
and  this  is  probably  the  case  in  Canada.4 

Actions  under  Statute  Imposing  Absolute  Liability.  —  As  has  been  before  stated,  a 
statute  providing  that  a  railroad  company  should  be  liable  for  property 
destroyed  by  fire,  irrespective  of  negligence,  is  not  penal  in  character,  and, 
therefore,  the  statutes  of  limitations,  applicable  to  penal  actions,  do  not  con- 
trol suits  brought  thereunder.5 

V.  Natural  and  Proximate  Cause — 1.  In  General.  —  Adjudged  cases  on 
the  subject  of  natural  and  proximate  cause  in  connection  with  liability  in 


it,  it  was  held  that  the  defendant  would  not 
be  liable  for  the  destruction  of  the  plaintiff's 
property  by  fire  in  the  absence  of  wilful  wrong 
or  gross  negligence.  Bennett  v.  Scutt,  18 
Barb.  (N.  Y.)  347. 

1.  Intent  to  Injure.  —  Jacobs  v.  Andrews,  4 
Iowa  506;  Jordan  v.  Wyatt,  4  Gratt.  (Va.)  151, 
47  Am.  Dec.  720. 

2.  Rule  of  Damnum  Absque  Injuria —  Connecti- 
cut. —  Burroughs  v.  Housatonic  R.  Co.,  15 
Conn.  124,  38  Am.  Dec.  64. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Quaint- 
ance,  58  111.  389. 

New  York. — Rood  v.  New- York,  etc.,  R. 
Co.,  18  Barb.  (N.  Y.)  80;  Collins  v.  New  York 
Cent.,  etc.,  R.  Co.,  5  Hun  (N.  Y.)  503;  Shel- 
don v.  Hudson  River  R.  Co.,  14  N.  Y.  224,  67 
Am.  Dec.  155. 

North  Carolina.  —  Roberson  v.  Kirby,  7 
Jones  L.  (52  N.  Car.)  477. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co. 
v.  Yeiser,  8  Pa.  St.  366;  Frankford,  etc.,  Turn- 
pike Co.  v.  Philadelphia,  etc.,  R.  Co.,  54  Pa. 
St.  345,  93  Am.  Dec.  708. 

Buildings  Destroyed  to  Prevent  Spread  of  Fire. 
—  Loss  from  the  tearing  down  of  buildings  to 
prevent  the  spread  of  a  conflagration  in  a  town 
or  city  has  been  held  damnum  absque  injuria, 
for  which  the  municipality  is  not  liable. 
Bovvditch  v.  Boston,  101  U.  S.  16.  Thus  it 
has  been  decided  that  the  destruction  of  prop- 
erty by  a  hook  and  ladder  company,  a  branch 
of  the  fire  department  of  a  city,  for  the  pur- 
pose of  preventing  the  spread  of  a  fire,  is  not 
an  act  for  which  a  suit  for  damages  would  lie 
at  common  law  against  the  city;  nor,  it  was 
held,  does  ihe  constitutional  provision  that 
private  property  shall  not  be  applied  to  public 
use  without  adequate  compensation  being 
made,  apply  to  police  regulations  necessary  to 
meet  an  impending  danger.  Keller  v.  Corpus 
Christi,  50  Tex.  614,  32  Am.  Rep.  613.  But 
one  demolishing  a  building  with  intent  thereby 
to  prevent  the  spread  of  a  fire,  has  been  held 
liable  in  damages,  if  in  fact  no  public  neces- 
sity existed  for  the  act,  though  there  may  have 


been  reasonable  cause  to  believe  that  such 
necessity  existed.  Struve  v.  Droge,  10  Abb.  N. 
Cas.  (N.  Y.  C.  PI.)  142,  62  How.  Pr.  (N.  YO233. 

For  further  on  this  subject  see  Damnum 
Absque  Injuria,  vol.  8,  p.  698;  Municipal  Cor- 
porations; Police  Power. 

3.  Statutes  of  Limitation.  —  In  Connecticut  the 
Practice  Act  abolishing  the  common-law  forms 
of  action  provided  that  the  statute  of  limita- 
tions applicable  in  those  actions  should  be 
available  to  the  same  extent  against  a  com- 
plaint founded  on  the  proper  subject  matter  of 
such  actions.  It  was  held,  therefore,  that  as 
for  the  destruction  of  property  by  fire  an  ac- 
tion on  the  case  and  not  of  trespass  would 
have  been  appropriate,  such  action  was  not 
limited  to  three,  but  might  be  instituted  any 
time  within  six,  years  after  the  accrual  of  the 
right.  Newton  v.  New  York,  etc.,  R.  Co.,  56 
Conn.  21. 

In  Texas  an  action  for  damages  for  fire  set 
out  by  a  locomotive  is  barred  in  two  years; 
and  so,  where  suit  is  brought,  independent 
items  of  damage  added  by  an  amended  com- 
plaint more  than  two  years  after  the  fire  are 
barred.  Gulf,  etc.,  R.  Co.  v.  Thompson,  4 
Tex.  App.  Civ.  Cas.,  §  154. 

Wisconsin  —  Written  Notice  of  Claim.  —  In 
Wisconsin  there  is  a  statute  providing  that  no 
action  shall  be  maintained  against  any  rail- 
road for  damages  to  property  occasioned  by 
fire  set  by  a  locomotive,  unless  within  one 
year  after  the  happening  of  the  event  notice  in 
writing,  signed  by  the  owner  of  the  property 
consumed,  his  agent  or  attorney,  shall  be 
given  to  the  corporation.  The  notice  must 
state  the  time  and  place  where  such  damage 
occurred,  and  that  satisfaction  therefor  is 
claimed  of  the  railroad.  See  c.  202,  Laws 
1893,  and  Atkinson  v.  Chicago,  etc.,  R.  Co., 
93  Wis.  362,  construing  this  statute. 

4.  See  Prendergast  v.  Grand  Trunk  R.  Co., 
25  U.  C.  Q.  B.  193.  Compare  McCallum  v. 
Grand  Trunk  R.  Co.,  30  U.  C.  Q.  B.  122. 

5.  Newton  v.  New  York,  etc.,  R.  Co.,  56 
Conn.  21,  32  Am.  &  Eng.  R.  Cas.  347. 
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damages  for  injuries  by  fire  afford  no  satisfactory  rules  of  general  application. 
And  since  as  will  be  seen  hereafter,  the  question  is  in  general  one  of  fact  for 
the  iurv  the  most  practical  treatment  of  the  subject  is  a  classification  of  the 
cases  according  to  fact,  rather  than  the  supposed  principle  on  which  they  were 
decided  It  is  inevitable,  however,  and  indeed  a  different  course  would  not 
be  desirable  that  some  consideration  should  be  given  to  the  rules  which  the 
courts  seem'  to  regard  as  established ;  but  after  all  no  rule  that  has  yet  been 
met  with  seems  applicable  to  all  the  cases,  nor  can  any  of  the  doctrines 
announced,  so  far  as  they  have  come  under  the  writer's  observation  be 
trusted  to  regulate  and  control  without  exception  or  difficulty  the  cases  which 
will  arise  in  the  future. 

2  Natural  Consequences  of  Act  Causing  Fire.  —  The  natural  consequences  ot 
an  act  of  setting  out  a  fire  are  held  to  be  those  which  occur  in  an  ordinary 
state  of  things,  and  which,  therefore,  might  reasonably  be  foreseen.1 

3  Proximate  Consequences.  —  The  proximate  consequences  of  such  an  act 
have'  been  defined  as  those  between  which  and  the  tort  there  intervenes  no 
culpable  efficient  agency* 

4  General  Rule  of  Liability.  —  The  general  rule  of  liability  extends  to  all 
the  proximate  and  natural  consequences  of  the  setting  out  of  the  fire,  but  not 
to  those  which  are  remote,  incidental,  or  exceptional.3 


1.  Wiley  v.  West  Jersey  R.  Co.,  44  N.  J.  L. 
247. 

2.  "What  Are  Proximate  Consequences.  —  Wi- 
ley v.  West  Jersey  R.  Co.,  44  N.  J.  L.  247. 

By  Proximate  Cause,  as  Applied  to  Injuries  Re- 
sulting from  Fires,  is  meant  that  the  damage 
must  be  the  direct  and  natural  consequence  of 
the  negligence,  without  any  intervening  force 
or  power  operating  as  a  cause  of  the  injury. 
Ryan  v.  Gross,  68  Md.  377;  Philadelphia,  etc., 
R.  Co.  v.  Constable,  39  Md.  149,  n  Am.  R. 
Rep.  276;  Martin  v.  New  York,  etc.,  R.  Co., 
62  Conn.  331. 

And  similarly,  in  the  case  of  Houston,  etc., 
R.  Co.  v.  McDonough,  I  Tex.  App.  Civ.  Cas., 
§  651,  which  was  an  action  for  damages 
against  a  railroad  company  in  which  the  pres- 
ent question  was  involved,  the  court  said: 
"  An  act  is  the  proximate  cause  of  an  event, 
when  in  the  natural  order  of  things  and  under 
the  particular  circumstances  surrounding  it 
such  act  would  necessarily  produce  that 
event." 

3.  United  States. — St.  Louis,  etc.,  R.  Co.  v. 
Commercial  Union  Ins.  Co.,  139  U.  S.  223. 

Arkansas. — James  v.  James,  58  Ark.  157, 
41  Am.  St.  Rep.  95. 

Georgia.  —  Inman  v.  Elberton  Air-Line  R. 
Co.,  90  Ga.  663,  35  Am.  St.  Rep.  232. 

Indiana.  —  Reid  v.  Evansville,  etc.,  R.  Co., 
10  Ind.  App.  385;  Lake  Erie,  etc.,  R.  Co.  v. 
Miller,  9  Ind.  App.  192. 

Kansas.  —  Mott  v.  Cherry  vale  Water,  etc., 
Co.,  48  Kan.  12,  30  Am.  St.  Rep.  267. 

Maryland. — Annapolis,  etc.,  R.  Co.  v. 
Gantt,  39  Md.  115,  n  Am.  R.  Rep.  210. 

Missouri.  —  Reed  v.  Missouri  Pac.  R.  Co., 
50  Mo.  App.  504. 

New  York.  —  Flinn  v.  New  York  Cent.,  etc., 
R.  Co.,  142  N.  Y.  11. 

Pennsylvania.  —  Stone  v.  Uniontown  Water 
Co.,  4  Pa.  Dist.  Rep.  431. 

Texas.  —  House  v.  Houston  Waterworks  Co., 
88  Tex.  233. 

Wisconsin.  —  Atkinson  v.  Goodrich  Transp. 
Co.,  60  Wis.  158,  50  Am.  Rep.  352;  Britton  v. 
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Green  Bay,  etc.,  Water  Works  Co.,  81  Wis. 
48,  29  Am.  St.  Rep.  856. 

To  Render  a  Defendant  Liable  for  Loss  by  Fire 

the  injury  suffered  by  the  plaintiff  must  be  the 
natural  and  probable  consequence  of  defend- 
ant's negligence;  such  a  consequence  as, 
under  the  surrounding  circumstances  of  the 
case,  might  or  ought  to  have  been  foreseen  by 
the  wrongdoer  as  likely  to  result  from  his 
action.  Doggett  v.  Richmond,  etc.,  R.  Co., 
78  N.  Car.  305,  16  Am.  R.  Rep.  193. 

Defendant's  Act  Must  Be  Wrongful.  —  See 
Atchison,  etc.,  R.  Co.  v.  Bales,  16  Kan.  253. 

Back  Fire  Uniting  with  Prairie  Fire.  —  In  the 
case  of  Thoburn  v.  Campbell,  80  Iowa  338, 
where  it  was  alleged  that  the  plaintiff's  prop- 
erty was  destroyed  by  a  back  fire  set  out  by 
the  defendant  to  protect  his  own  property  from 
a  prairie  fire,  it  was  held  error  to  charge  that 
if  the  prairie  fire  was  so  much  larger  and 
stronger  than  that  kindled  by  the  defendant 
as  to  overtake  and  envelop  it  without  being 
materially  increased  thereby, the  defendant  was 
not  liable.  If  the  two  fires  really  united  before 
the  plaintiff's  property  was  reached,  so  that 
thereafter  there  was  but  one  fire,  and  that  fire 
did  the  damage  complained  of,  the  question 
for  the  jury  would  be,  did  the  fire  set  by  the 
defendant  have  such  effect  as  to  cause  the  de- 
struction of  the  plaintiff's  property,  or,  in 
other  words,  would  the  plaintiff's  property  have 
been  consumed  by  the  other  fire  if  that  set  by 
the  defendant  had  not  united  with  it?  It  is  not 
necessarily  a  matter  of  importance  which  was 
the  larger  fire  when  the  two  met. 

Where  Plaintiff's  Loss  Would  Have  Occurred 
Irrespective  of  Defendant's  Negligence. —  In  the 
case  of  Cook  v.  Minneapolis,  etc.,  R.  Co.,  98 
Wis.  624,  the  facts  were  that  the  fire  started  by 
the  defendant's  negligence,  after  spreading 
some  distance  towards  the  plaintiff's  property, 
united  wuh  another  fire,  the  origin  of  which  was 
not  made  to  appear,  after  which  the  two  fires 
having  become  one  traveled  on  and  did  the 
damage  complained  of.  The  jury  found,  or 
rather  their  finding  was  construed  to  be,  that 
Volume  XIII. 


Natural  and  Proximate  Cause. 


FIRES. 


How  Liability  Determined. 


5.  Doctrine  that  Loss  Should  Be  Both  Natural  and  Proximate.  —  Damages 

caused  by  a  negligent  fire  to  be  recoverable  must  be  not  only  the  natural  but 
the  proximate  consequence  of  the  negligence.  And  "  proximate,"  as  here 
used,  means  closeness  of  causal  connection,  and  not  nearness  in  time  or  dis- 
tance,  and  is  intended  to  qualify  the  generality  of  the  idea  expressed  by  the 
word  "  natural."  1 

6.  How  Liability  Determined  —  a.  Rule  of  Anticipation  of  Conse- 
quences—(i)  In  General.  —  It  is  believed  that  the  most  nearly  satisfactory 
rule  in  the  present  connection  is  that  a  defendant  is  liable  for  such  losses  by 
fire  and  such  only  as  might  reasonably  have  been  anticipated  as  a  result  of  his 
wrongful  act.2 


either  fire,  had  the  ^ther  not  met  it,  would 
have  reached  the  property  and  caused  its  de- 
struction at  the  same  time  and  in  the  same 
manner  in  which  the  destruction  occurred.  It 
was  held  that  the  rule  of  liability  in  cases  of 
joint  wrongdoers  or  independent  concurring 
agencies  of  a  responsible  nature  did  not  apply, 
and  that  inasmuch  as  the  plaintiff's  loss  would 
have  occurred  irrespective  of  the  defendant's 
negligence,  there  could  be  no  recovery. 

A  Delay  to  Transport  Property  has  been  held 
not  the  proximate  cause  of  a  loss  by  fire 
though  it  would  not  have  occurred  but  for  the 
delay.  Reid  v.  Evansville,  etc.,  R.  Co.,  io 
Ind.  App.  385;  St.  Louis,  etc.,  R.  Co.  v.  Com- 
mercial Union  Ins.  Co.,  139  U.  S.  223. 

Nor  la  Delay  by  the  Proprietor  of  a  Cotton  Gin 
to  Gin  Cotton  within  the  time  provided  the 
proximate  cause  of  the  destruction  of  the  cot- 
ton by  a  fire  which  would  have  been  avoided 
had  the  cotton  been  ginned  according  to  con- 
tract. James  v.  James,  58  Ark.  157,  41  Am. 
St.  Rep.  95. 

Considerations  Excluded.  —  The  rule  for  de- 
termining what  is  a  natural  and  proximate 
cause  of  the  loss  of  property  destroyed  by  fire 
should  not  be  affected  by  considerations  of  the 
extent  of  liability  to  which  railroad  companies 
might  thereby  be  subjected,  even  to  producing 
bankruptcy  and  compelling  them  to  suspend 
their  operations.  Fent  v.  Toledo,  etc.,  R.  Co., 
59  111.  354,  14  Am.  Rep.  13. 

1.  Loss  by  Fire  Both  Natural  and  Proximate.  — 
Kuhn  v.  Jewett,  32  N.  J.  Eq.  647. 

2.  General  Rule  as  to  Anticipation  of  Conse- 
quences— England.  —  Smith  v.  London,  etc., 
R.  Co.,  L.  R.  5  C.  P.  98. 

United  States. — Grand  Trunk  R.  Co.  v. 
Richardson,  91  U.  S.  454;  Milwaukee,  etc.,  R. 
Co.  v.  Kellogg,  94  U.  S.  469;  Northern  Pac.  R. 
Co.  v.  Lewis,  51  Fed.  Rep.  658. 

Florida.  —  Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  I. 

Georgia.  —  East  Tennessee,  etc.  R.  Co.  v. 
Hesters,  90  Ga.  ir. 

Illinois.  —  Fent  v.  Toledo,  etc.,  R.  Co.,  59 
111.  354,  14  Am.  Rep.  13;  Toledo,  etc.,  R.  Co. 
v.  Muthersbaugh,  71  111.  572;  Chicago,  etc., 
R.  Co.  v.  Pennell,  no  111.  435. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Wand,  48 
Ind.  476;  Pennsylvania  Co.  v.  Whitlock,  99 
Ind.  16,  50  Am.  Rep.  71;  Louisville,  etc.,  R. 
Co.  v.  Nitsche,  126  Ind.  229,  22  Am.  St.  Rep. 
582;  Chicago,  etc.,  R.  Co.  v.  Barnes,  2  Ind. 
App.  213. 

Iowa.  —  Bosch  v.  Burlington,  etc..  R.  Co., 
44  Iowa  402,  24  Am.  Rep.  754;  Liming  v.  Illi- 
nois Cent.  R.  Co.,  81  Iowa  246. 
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Kansas.  —  Kansas  Pac.  R.  Co.  v.  Butts,  7 
Kan.  308;  St.  Joseph,  etc.,  R.  Co.  v.  Chase,  :i 
Kan.  47;  Atchison,  etc.,  R.  Co.  v.  Stanford, 

12  Kan.  354,  15  Am.  Rep.  362;  Atchison,  etc., 
R.  Co.  v.  Bales,  16  Kan.  252;  Atchison,  etc., 
R.  Co.  v.  Campbell,  16  Kan.  200;  Manhattan, 
etc.,  R.  Co.  v.  Keeler,  32  Kan.  163;  Sweeney 
v.  Merrill,  38  Kan.  216,  5  Am.  St.  Rep.  734. 

Massachusetts.  —  Hart  v.  Western  R.  Corp., 

13  Met.  (Mass.)  99;  Perley  v.  Eastern  R.  Co., 
98  Mass.  414.  96  Am.  Dec.  645;  Metallic  Com- 
pression Casting  Co.  v.  Fitchburg  R.  Co.,  109 
Mass.  277,  12  Am.  Rep.  689. 

Michigan.  —  Hoyt  v.  Jeffers,  30  Mich.  181; 
Rajnowski  v.  Detroit,  etc.,  R.  Co.,  78  Mich.  681. 

Minnesota. — Johnson  v.  Chicago,  etc.,  R. 
Co.,  31  Minn.  57. 

Missouri.  —  Clemens  v.  Hannibal,  etc.,  R, 
Co.,  53  Mo.  366,  14  Am.  Rep.  460;  Poeppers  v. 
Missouri,  etc.,  R.  Co.,  67  Mo.  715,  29  Am. 
Rep.  518;  Palmer  v.  Missouri  Pac.  R.  Co.,  76 
Mo.  217. 

New  Hampshire.  —  Hooksett  v.  Concord  R. 
Co.,  38  N.  H.  242. 

New  Jersey,  —  Kuhn  *.  Jewett,  32  N.  J.  Eq. 
647. 

New  York.  —  Mott  v.  Hudson  River  R.  Co., 
1  Robt.  (N.  Y.)  585;  Hinchy  v.  Manhattan  R. 
Co.,  49  N.  Y.  Super.  Ct.  406;  Martin  v.  New 
York,  etc.,  R.  Co.,  62  Hun  (N.  Y.)  181;  O'Neill 
v.  New  York,  etc.,  R.  Co.,  115  N.  Y.  579. 

North  Carolina.  —  Troxler  v.  Richmond, 
etc.,  R.  Co.,  74  N.  Car.  377;  Doggett  v.  Rich- 
mond, etc.,  R.  Co.,  78  N.  Car.  305. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Hope,  80  Pa.  St.  373,  21  Am.  Rep.  100:  Hoag 
v.  Lake  Shore,  etc.,  R.  Co.,  85  Pa.  St.  293.  27 
Am.  Rep.  653;  Lehigh  Valley  R.  Co.  v.  Mc- 
Keen,  90  Pa.  St.  122,  35  Am.  Rep.  644. 

South  Carolina.  —  Brown  v.  Atlantic,  etc., 
Air  Line  R.  Co.,  19  S.  Car.  39. 

Texas. — St.  Louis,  etc.,  R.  Co.  v.  McKin- 
sey,  78  Tex.  298,  22  Am.  St.  Rep.  54. 

Virginia.  —  Tyler  v.  Ricamore.  87  Ya.  466. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc..  R. 
Co.,  26  Wis.  237,  7  Am.  Rep.  69;  Marvin  v. 
Chicago,  etc.,  R.  Co..  79  Wis.  140. 

Obstructing  Use  of  Hydrant.  —  Where  the  de- 
fendant, in  front  of  whose  premises  a  city  hy« 
drant  was  located,  obstructed  the  use  thereof 
by  firemen  who  sought  to  attach  a  hose 
thereto  in  order  to  extinguish  the  fire,  it  was 
held  that  there  might  be  a  recovery  by  the 
owner  of  the  property  destroyed  in  conse- 
quence thereof.  Kiernan  v.  Metropolitan 
Constr.  Co.,  170  Mass.  378. 

Failure  of  Water  Company  to  Supply  Water.  — 
A  person  injured  by  fire  which  might  have 
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"  Natural  "  and  "  Proximate  "  in  Connection  with  Eule  of  Anticipation  of  Consequences.  — 

The  term  "  natural,"  in  its  broad  meaning,  cannot  be  employed  in  this  con- 
nection, for  all  consequences  must,  in  such  sense,  be  natural.  The  term 
"  proximate,"  in  the  sense  of  nearness  in  point  of  time  or  sequence  of  events 
is  also  unsatisfactory,  though  as  applied  to  causal  connection  in  legal  contem- 
plation it  may  not  be  improper.  In  this  view  a  consequence  may  be  said  to 
lack  the  requisite  proximateness  when  between  it  and  the  cause  to  which  it  is 
sought  in  law  to  be  attributed  there  has  intervened  some  other  cause,  inter- 
rupting, not  the  broadly  natural,  but  the  usual  and  ordinary  and  experienced, 
course  of  events. 

The  Material  Question  in  Cases  of  the  Present  Description  is  therefore,  could  the 
defendant,  by  the  exercise  of  reasonable  diligence,  at  or  before  the  time  of  the 
act  of  negligence  causing  the  fire,  have  anticipated  the  burning  of  the  plain- 
tiff's property  as  a  consequence  of  his  negligent  act?  1  Thus,  though  the  fire 
was  not  directly  communicated  to  the  property  for  which  a  recovery  is  sought, 
if  it  was  communicated  to  a  building  by  the  burning  of  which  the  flames 
might  naturally  and  probably  reach  the  plaintiff's  house  destroyed,  there  may 
be  a  recovery.3    And  although  the  land  of  a  third  party  intervened  between 


been  extinguished  but  for  the  failure  of  the 
water  company  to  fulfil  its  contract  with  the 
municipality  as  to  the  supply  of  water,  has 
not,  in  general,  an  action  against  the  water 
company  for  his  loss.  Mott  v.  Cherryvale 
Water,  etc.,  Co.,  48  Kan.  12,  30  Am.  St.  Rep. 
267;  Stone  v.  Uniontown  Water  Co.,  4  Pa. 
Dist.  Rep.  431;  House  v.  Houston  Waterworks 
Co.,  88  Tex.  233;  Britton  v.  Green  Bay,  etc.. 
Water  Works  Co.,  81  Wis.  48,  29  Am.  St.  Rep. 
856.  See  also  the  title  Waterworks  and 
Water  Companies. 

Nor  is  the  fact  lhat  there  was  no  water  in 
the  city  cisterns,  but  for  which  the  fire  might 
have  been  extinguished,  a  defense  to  the  per- 
son who  negligently  started  the  fire.  Atkin- 
son v.  Goodrich  Transp.  Co.,  60  Wis.  158,  50 
Am.  Rep  352. 

Fall  of  Building  Undergoing  Repairs  —  De- 
struction by  Fire. —  It  has  been  held  that  the 
destruction  of  a  building  by  fire,  which  is  neg- 
ligently permitted  to  fall  while  undergoing  re- 
pairs, is  a  consequence  to  have  been  anticipated 
from  the  event,  as  fires  were  used  in  the  build- 
ing. Judd  v.  Cushing,  50  Hun  (N.  Y.)  181,  22 
Abb.  N.  Cas.  (N.  Y.)  358;  Hine  v.  Cushing,  53 
Hun  (N.  Y.)  519. 

1.  Statement  of  Material  Consideration.  — ■  To- 
ledo, etc.,  R.  Co.  v.  Wand,  48  Ind.  476; 
Atchison,  etc.,  R.  Co.  v.  Stanford,  12  Kan. 
354,  15  Am.  Rep.  362;  Atchison,  etc.,  R.  Co. 
v.  Campbell,  16  Kan.  200;  Atchison,  etc.,  R. 
Co.  v.  Bales,  16  Kan.  252. 

Anticipation  of  Spread  of  Fire  —  Circumstances 
to  be  Considered.  —  In  the  case  of  Milwaukee, 
etc.,  R.  Co.  v.  Kellogg,  94  U.  S.  469,  which 
was  an  action  for  damages  for  property  negli- 
gently destroyed  by  fire,  it  was  said  to  be  the 
general  rule  that  in  order  to  warrant  a  finding 
lhat  negligence,  or  an  act  amounting  to  wan- 
ton wrong,  is  the  proximate  cause  of  the  in- 
jury, it  must  appear  lhat  the  injury  was  the 
natural  and  probable  consequence  of  the  neg 
ligence  or  wrongful  act,  and  that  it  ought  to 
have  been  foreseen  in  the  light  of  the  attend- 
ing circumstances.  It  was  further  observed 
'.hat  the  circumstances  to  be  considered  in  a 
case  like  the  one  at  bar  were  the  strength  and 
direction  of  the  wind,  the  combustible  charac- 
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ter  of  adjacent  property,  its  height  and  expos- 
ure to  sparks,  the  character  and  proximity  of 
other  property  to  which  fire  might  be  ulti- 
mately communicated. 

Force  of  Wind,  Dryness  of  Season,  Proximity  of 
Combustible  Property.  —  The  force  of  the  wind 
at  the  time,  the  dryness  of  the  season,  and  the 
combustible  nature  of  the  buildings  intervening 
between  the  place  where  the  fire  was  kindled 
and  the  place  where  the  plaintiff's  house  stood, 
are  all  facts  to  be  considered  in  determining 
whether  there  was  a  reasonable  probability 
that  the  fire  would  extend  so  far,  and  the  jury 
should  consider  these  facts  in  determining 
upon  the  question  of  reasonable  probability. 
Atkinson  v.  Goodrich  Transp.  Co.,  60  Wis. 
141,  50  Am.  Rep.  352. 

Actual  Notice  of  Danger.  —  In  the  case  of 
Hoyt  v.  Jeffers,  30  Mich.  181,  which  was  an 
action  for  damages  against  a  mill  owner  for 
the  consequences  of  a  fire  alleged  to  have  been 
started  by  the  sparks  from  the  chimney  of  his 
mill,  it  was  held  that  in  the  absence  of  the 
owner,  notice  to  the  foreman  of  the  mill  that 
the  sparks  from  the  chimney  were  endanger- 
ing the  adjacent  property,  was  equivalent  to  a 
notice  to  the  former.  Evidence  of  such  notice 
is  admissible,  it  was  held  in  this  case,  though 
the  liability  may  not  depend  upon  actual  no- 
tice; but  after  such  notice  the  defendant  may 
be  held  to  a  stricter  measure  of  diligence  than 
without  it,  and  to  some  extent  this  might  make 
that  negligence  which  otherwise  would  not  be 
so.  See  also  in  this  connection  Gordon  v. 
Grand  Rapids,  etc.,  R.  Co.,  103  Mich.  379,  in 
which  the  plaintiff  was  permitted  to  testify 
that  he  saw  the  section  foreman  on  the  defend- 
ant railroad  company  setting  fires,  and  that 
after  he  had  set  two  fires  and  while  starting 
another  the  plaintiff  told  him  that  he  did  not 
wish  him  to  set  fires,  as  the  season  was  dry  and 
he  (plaintiff)  had  wood  and  logs  near  by.  It 
was  held  that  such  evidence  might  be  compe- 
tent as  showing  negligence  in  not  preventing 
the  spread  of  the  fires. 

2.  Fire  Communicated  from  Intermediate  Build- 
ing. —  Jacksonville,  etc.,  R.  Co.  v.  Peninsular 
Land,  etc.,  Co.,  27  Fla.  1,  49  Am.  &  Eng.  R. 
Cas.  603;  Toledo,  etc.,  R.  Co.  v.  Muthers- 
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the  lands  of  the  plaintiff  which  were  damaged  by  fire,  and  the  defendant's  rail- 
road, the  injury  to  the  plaintiff's  land  is  not  too  remote  to  warrant  a  recovery  if 
it  can  be  shown  that  the  result  might  have  been  anticipated  from  the  dropping 
of  fire  on  the  defendant's  premises,  and  that  the  destruction  which  happened 
to  the  plaintiff's  property  was  the  natural  and  direct  effect  of  the  first  fire.1 
It  Is  Not,  However,  Necessary  that  the  destruction  of  the  plaintiff's  property 
should  be  so  certain  to  result  from  the  burning  of  the  first  house  that  a  reason- 
able person  might  have  actually  foreseen  that  it  would  burn,  or  even  that  it 
probably  would.  It  is  sufficient  if  it  be  a  consequence  so  natural  and  direct 
that  a  reasonable  person  might  and  naturally  would  see  that  it  was  liable  to- 
result.2 

(2)  Extent  and  Limits  of  Rule  of  Anticipation  of  Consequences.  —  When  it 
is  said  that  in  order  to  render  a  defendant  liable  for  a  loss  resulting  from  a  fire 
set  out  by  him,  the  damage  should  be  such  as  might  reasonably  have  been 
anticipated,  it  is  not  meant  that  it  is  requisite  that  the  precise  result  or  the 
particular  manner  in  which  the  loss  occurred  should  have  been  foreseen  or 
anticipated. s  It  is  sufficient  that  the  consequences  for  which  a  recovery  is 
sought  occurred  in  the  ordinary  and  usual  course  of  events;  or,  it  is  believed, 
that,  looking  at  the  particular  consequence  after  its  occurrence,  the  jury  can 
say  that  there  has  been  no  departure  from  a  natural  and  experienced  sequence 
from  the  original  wrongful  act.4 

b.  Necessity  for  Direct  Communication  of  Fire  —  (1)  General 
Rule.  —  One  of  the  few  general  propositions  which  may  be  stated  in  the  pres- 
ent connection  is  that  it  is  not  necessary  for  a  plaintiff  to  show,  in  order  to  a 
recoverj^,  that  the  fire  was  directly  communicated  by  the  defendant  to  the 
property  consumed.5  The  liability  of  a  party  for  property  destroyed  by  fire 
does  not  depend  upon  the  fact  whether  he  set  fire  at  once  to  the  property  for 


baugh,  71  111.  572;  Fent  v.  Toledo,  etc.,  R. 
Co.,  59  111.  349,  14  Am.  Rep.  13,  11  Am.  R. 
Rep.  167. 

1.  Injury  Not  Too  Remote.  —  O'Neill  v.  New 
York,  etc.,  R.  Co.,  115  N.  Y.  579. 

Where  Grass  Is  Set  Burning  By  Fire  Escaping 
from  an  Engine,  the  damages  claimed  would 
not  be  too  remote  or  speculative,  although  the 
property  consumed  was  separated  from  the 
track  by  a  strip  of  land  fifty  yards  wide,  where 
the  plat  was  covered  with  dry  grass  and  other 
combustible  matter.  Clemens  v.  Hannibal, 
etc.,  R.  Co.,  53  Mo.  366,  14  Am.  Rep.  460,  12 
Am.  R.  Rep.  351. 

2.  Need  Not  Be  Certain  Result.  —  Chicago, 
etc.,  R.  Co.  v.  Pennell,  no  111.  435. 

3.  Particular  Manner  of  Loss.  —  Smith  v.  Lon- 
don, etc.,  R.  Co.,  40  L.  J.  C.  P.  21:  Furlong  v. 
Carroll,  7  Ont.  App.  145;  Miller  v.  St.  Louis, 
etc.,  R.  Co.,  90  Mo.  389;  Higgins  v.  Dewey, 
107  Mass.  494,  9  Am.  Rep.  63. 

4.  Extent  and  Limits  of  Rule.  —  Thus,  where 
fire  was  negligently  permitted  to  escape  from 
a  locomotive  engine,  and  was  communicated 
from  dry  material  on  the  right  of  way  to  the 
plaintiff's  fence  which  was  consumed,  whereby 
a  number  of  cattle  gained  entrance  to  the 
plaintiff's  field  and  injured  his  crop,  the  rail- 
road company  was  held  liable  for  the  damage 
to  the  crop  as  well  as  for  the  value  of  the 
fence  destroyed.  Miller  v.  St.  Louis,  etc.,  R. 
Co.,  90  Mo.  389. 

5.  Direct  Communication  of  Fire  Unnecessary  — 
England.  —  Smith  v.  London,  etc.,  R.  Co.,  L. 
R.  5  C.  P.  98;  Piggot  v.  Eastern  Counties  R. 
Co.,  3  C.  B.  229,  54  E.  C.  L.  229. 

Canada.  —  Central  Vermont  R.  Co.  v.  Stan- 


stead,  etc.,  Mut.  F.  Ins.  Co.,  Quebec  L.  R.  5 
Q.  B.  224;  Canada  Southern  R.  Co.  v.  Phelps.. 
14  Can.  Sup.  Ct.  Rep.  132. 

United  States.  —  White  v.  Colorado  Cent.  R. 
Co.,  5  Dill.  (U.  S.)  428;  Kellogg  v.  Milwaukee, 
etc.,  R.  Co.,  5  Dill.  (U.  S.)  537;  Louisiana 
Mut.  Ins.  Co.  v.  Tweed,  7  Wall.  (U.  S.)  44; 
Northern  Pac.  R.  Co.  v.  Lewis,  51  Fed.  Rep, 
658;  Grand  Trunk  R.  Co.  v.  Richardson,  91 
U.  S.  454;  Milwaukee,  etc.,  R.  Co.  v.  Kellogg, 
94  U.  S.  469. 

California.  —  Henry  v.  Southern  Pac.  R_ 
Co.,  50  Cal.  176;  Perry  v.  Southern  Pac.  R. 
Co.,  50  Cal.  57S;  Butcher  v.  Vaca  Valley,  etc.,. 
R.  Co.,  67  Cal.  518. 

Colorado.  —  Union  Pac.  R.  Co.  v.  DeBusk, 
12  Colo.  294,  13  Am.  St.  Rep.  221. 

Connecticut.  — Simmonds  v.  New  York,  etc., 
R.  Co.,  52  Conn.  264,  52  Am.  Rep.  587;  Martin 
v.  New  York,  etc..  R.  Co.,  62  Conn.  331. 

Dakota  Territory.  —  Pielke  v.  Chicago,  etc.. 
R.  Co.,  5  Dakota  444. 

Florida. — Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  I. 

Georgia.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Hesters.  90  Ga.  n. 

Illinois.  —  Toledo,  etc.,  R.  Co.  v.  Pindar,  \y 
111.  447,  5  Am.  Rep.  57;  Fent  v.  Toledo,  etc., 
R.  Co.,  59  111.  354,  14  Am.  Rep.  13;  Toledo, 
etc.,  R.  Co.  v.  Muthersbaugh,  71  111.  572;  Chi- 
cago, etc.,  R.  Co.  v.  Pennell,  no  111.  435. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Ludding- 
ton,  10  Ind.  App.  636;  Toledo,  etc.,  R.  Co.  v. 
Wand,  48  Ind.  476;  Louisville,  etc.,  R.  Co.  v. 
Nitsche,  126  Ind.  229,  22  Am.  St.  Rep.  5S2. 

Iowa.  —  Bosch  v.  Burlington,  etc.,  R.  Co., 
44  Iowa  402,  24  Am.  Rep.  754;  Small  v.  Chi- 
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which  damages  arc  sought,  or  whether  he  ignited  some  other  combustible 
material  by  which  in  turn  the  fire  was  communicated.1  Thus,  where  it 
appeared  that  the  fire  was  first  set  to  the  property  of  a  third  party,  was  thence 
communicated  to  a  neighboring  barn,  and  finally  to  the  property  of  the  plain- 
tiff, the  latter's  loss  was  held  not  too  remote  as  a  matter  of  law  for  a  recovery 
in  damages.3  Nor  is  a  landowner  prevented  from  recovering  damages  for  a 
fire  started  by  sparks  from  a  locomotive  by  the  fact  that  it  has  burned  across 
intervening  lands  before  reaching  his.3 


cago,  etc.,  R.  Co.,  55  Iowa  582;  Slossen  v. 
Burlington,  etc.,  R.  Co.,  60  Iowa  215;  Knight 
v.  Chicago,  etc.,  R.  Co.,  81  Iowa  310. 
Kansas.  —  St.  Joseph,  etc.,  R.  Co.  v.  Chase, 

11  Kan.  47;  Atchison,  etc.,  R.  Co.  v.  Stanford, 

12  Kan.  354,  15  Am.  Rep.  362;  Atchison,  etc., 
R.  Co.  v.  Campbell,  16  Kan.  200;  Atchison, 
etc..  R.  Co.  v.  Bales,  16  Kan.  252;  Manhattan, 
etc.,  R.  Co.  v.  Keeler,  32  Kan.  163. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Constable,  39  Md.  149;  Baltimore,  etc.,  R.  Co. 
v.  Shipley,  39  Md.  251;  Annapolis,  etc.,  R. 
Co.  v.  Gantt,  39  Md.  144;  Green  Ridge  R.  Co. 
v.  Brinkman,  64  Md.  62,  54  Am.  Rep.  755- 

Massachusetts.  —  Ingersoll  v.  Stockbridge, 
etc.,  R.  Co.,  8  Allen  (Mass.)  438;  Hart  v. 
Western  R.  Corp.,  13  Met.  (Mass.)  99;  Perley 
v.  Eastern  R.  Co.,  98  Mass.  414,  96  Am.  Dec. 
645;  Safford  v.  Boston,  etc.,  R.  Co.,  103  Mass. 
5S3;  Higgins  v.  Dewey,  107  Mass.  494,  9  Am. 
Rep.  63;  Metallic  Compression  Casting  Co.  v. 
Fitchburg  R.  Co.,  109  Mass.  277,  12  Am.  Rep. 
6S9. 

Michigan.  —  tloyt  v.  Jeffers,  30  Mich.  181. 

Minnesota. — Johnson  v.  Chicago,  etc.,  R. 
Co.,  31  Minn.  57. 

Missouri.  —  Clemens  v.  Hannibal,  etc.,  R. 
Co.,  53  Mo.  366,  14  Am.  Rep.  460;  Coates  v. 
Missouri,  etc.,  R.  Co.,  61  Mo.  38;  Poeppers  v. 
Missouri,  etc.,  R.  Co.,  67  Mo.  715,  29  Am. 
Rep.  518;  Palmer  v.  Missouri  Pac.  R.  Co.,  76 
Mo.  217;  Miller  v.  St.  Louis,  etc.,  R.  Co.,  90 
Mo.  389;  Lumberman's  Mut.  Ins.  Co.  v.  Kan- 
sas City,  etc.,  R.  Co.,  (Mo.  1899)  50  S.  W.  Rep. 
2S1. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268. 

New  Hampshire.  —  Hooksett  v.  Concord  R. 
Co.,  38  N.  H.  242. 

New  Jersey.  —  Kuhn  v.  Jewett,  32  N.  J.  Eq. 
647;  Delaware,  etc.,  R.  Co.  v.  Salmon,  39  N. 
J.  L.  299,  23  Am.  Rep.  214. 

New  York.  —  Martin  v.  New  York,  etc.,  R. 
Co.,  62  Hun  (N.  Y.)  181 ;  Genung  v.  New  York, 
etc.,  R.  Co.,  66  Hun  (N.  Y.)  632,  21  N.  Y.  Supp. 
97;  Webb  v.  Rome,  etc.,  R.  Co.,  49  N.  Y.  420, 
10  Am.  Rep.  389;  O'Neill  v.  New  York,  etc., 
R.  Co.,  115  N.  Y.  579;  Van  Fleet  v.  New  York 
Cent.,  etc.,  R.  Co.,  (Super.  Ct.)  27  N.  Y.  St. 
Rep.  76;  Frace  v.  New  York,  etc.,  R.  Co.,  68 
Hun  (N.  Y.)  325;  Mott  v.  Hudson  Rher  R. 
Co..  1  Robt.  (N.  Y.)  585. 

North  Carolina,  —  Troxler  v.  Richmond,  etc., 
R.  Co.,  74  N.  Car.  377. 

North  Dakota.  —  Gram  v.  Northern  Pac.  R. 
Co.,  1  N.  Dak.  252. 

Ohio.  —  Lake  Side,  etc.,  R.  Co.  v.  Kelly,  10 
Ohio  Cir.  Ct.  Rep.  322,  6  Ohio  Cir.  Dec.  555,  3 
Ohio  Dec.  319;  Martz  v.  Cincinnati,  etc.,  R. 
Co.,  12  Ohio  Cir.  Ct.  Rep.  144,  5  Ohio  Cir. 
Dec.  451;  Adams  v.  Young,  44  Ohio  St.  80,  58 
Am.  Rep.  789. 


Pennsylvania. — Oil  Creek,  etc.,  R.  Co.  v. 
Keighron,  74  Pa.  St.  316;  Hoag  v.  Lake  Shore, 
etc.,  R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep.  653; 
Pennsylvania,  etc..  Canal,  etc.,  Co.  v.  Lacey, 
89  Pa.  St.  458;  Haverly  v.  State  Line,  etc.,  R. 
Co.,  135  Pa.  St.  50,  20  Am.  St.  Rep.  848;  Con- 
fer v.  New  York,  etc.,  R.  Co.,  146  Pa.  St.  31. 

Utah.  —  Anderson  v.  Wasatch,  etc.,  R.  Co., 
2  Utah  518. 

Virginia.  —  Tyler  v.  Ricamore,  87  Va.  466. 
Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  228,  7  Am.  Rep.  69;  Gibbons  v. 
Wisconsin  Valley  R.  Co.,  66  Wis.  161 ;  Marvin 
v.  Chicago,  etc.,  R.  Co.,  79  Wis.  140. 

Communication  of  Fire  from  Barn  to  Hotel.  — 
Sparks  from  a  locomotive  fired  a  large  wooden 
barn  full  of  combustibles,  and  from  it  the 
flames  were  communicated  to  a  wooden  hotel 
thirty-nine  feet  distant.  It  was  held  that  the 
jury  were  justified  in  finding  that  the  firing  of 
the  barn  was  the  proximate  and  natural  cause 
of  the  burning  of  the  hotel.  Frace  v.  New 
York,  etc.,  R.  Co.,  68  Hun  (N.  Y.)  325. 

1.  On  What  Liability  Depends.  —  Kellogg  v. 
Chicago,  etc.,  R.  Co.,  26  Wis.  228,  7  Am. 
Rep.  69. 

2.  Loss  Not  Too  Remote.  —  Johnson  v.  Chi- 
cago, etc.,  R.  Co.,  31  Minn.  57. 

3.  California.  —  Henry  v.  Southern  Pac.  R. 
Co.,  50  Cal.  176,  12  Am.  R.  Rep.  168. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v. 
Nitsche,  126  Ind.  229,  22  Am.  St.  Rep.  582,  45. 
Am.  &  Eng.  R.  Cas.  532;  Chicago,  etc.,  R. 
Co.  v.  Williams,  131  Ind.  30. 

Kansas.  —  St.  Joseph,  etc.,  R.  Co.  v.  Chase, 

11  Kan.  47;  Atchison,  etc.,  R.  Co.  v.  Stanford, 

12  Kan.  354,  15  Am.  Rep.  362;  Atchison,  etc., 
R.  Co.  v.  Bales,  16  Kan.  252;  Atchison,  etc., 
R.  Co.  v.  Campbell,  16  Kan.  200. 

Maine.  —  Pratt  v.  Atlantic,  etc.,  R.  Co.,  42 
Me.  579- 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Constable,  39  Md.  149. 

Massachusetts.  —  Perley  v.  Eastern  R.  Co., 
98  Mass.  414,  96  Am.  Dec.  645. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Fep.  69. 

The  Fact  that  the  Plaintiff's  Property  Was  Sixty- 
five  to  One  Hundred  Bods  Distent  from  the  defend- 
ant's load,  and  that  the  fire  reached  it  only  by 
passing  through  intervening  fields,  does  not 
render  the  damage  remote,  or  prevent  a  recov- 
ery, where  the  fire  burned  without  interruption. 
Kellogg  W.Chicago,  etc.,  R.  Co.,  26  Wis.  223, 
2  Am.  R.  Rep.  483,  7  Am.  Rep.  69. 

Several  Intervening  Proprietors.  ■ —  Where  fire 
which  is  negligently  permitted  to  escape  from 
an  engine  of  the  railroad  company,  does  not 
fall  upon  the  plaintiff's  property  but  on  that  of 
another,  setting  it  on  fire,  and  then  spreads 
by  means  of  dry  grass,  stubble,  and  other 
combustible  materials,  and  passes  over  the 
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(2)  Contrary  Doctrine  —  Ryan  and  Kerr  Cases.  — These  cases,  almost  too 
well  known  to  require  more  specific  citation,1  seem  to  hold  broadly  that  where 
a  building  is  set  on  fire  by  an  act  of  negligence,  from  which  the  fire  spreads  to 
another  building,  the  owner  of  the  latter  cannot  recover  against  the  author  of 
the  negligent  act.  The  doctrine  of  these  two  cases  has  been  repeatedly 
assailed,  in  terms  varying  in  vigor  from  the  observation  that  they  have  not, 
perhaps,  been  properly  understood  as  maintaining  the  position  for  which  they 
are  generally  supposed  to  stand,2  to  the  declaration  that  they  are  directly  in 
conflict  with  every  other  English  or  American  case  ever  reported,  involving 
the  particular  question.3  Some  of  the  authorities  expressly  disapproving  or 
criticising  the  Ryan  and  Kerr  cases  will  be  found  in  the  notes  below;4  which 
cases,  indeed,  are  believed  to  be  no  longer  thoroughly  approved  in  the  juris- 
dictions in  which  they  were  decided.5 


lands  of  several  different  persons  before  it 
reaches  the  property  of  the  plaintiff,  which, 
however,  it  finally  reaches  at  a  great  distance 
from  the  point  at  which  the  fire  was  first 
started,  the  negligence  of  the  railroad  com- 
pany has  been  held  not  too  remote  from  the 
injury  to  the  plaintiff's  property  to  constitute 
the  basis  of  a  cause  of  action.  Atchison,  etc., 
R.  Co.  v.  Bales,  16  Kan.  252. 

Under  Massachusetts  Statute. —  Under  Mass. 
Gen.  Stat.,  c.  63,  §  101,  if  the  sparks  from  a 
locomotive  start  a  fire  in  the  grass  near  the 
track,  and  it  burns  in  a  direct  line  without  a 
break  to  plaintiff's  lands  half  a  mile  distant, 
the  company  is  responsible  for  the  damage 
done,  though  in  reaching  plaintiff's  lands  the 
fire  crossed  a  highway  and  the  lands  of  several 
intervening  owners.  Perley  v.  Eastern  R. 
Co.,  98  Mass.  414,  96  Am.  Dec.  645. 

1.  Ryan  v.  New  York  Cent.  R.  Co.,  35  N.  Y. 
210,  91  Am.  Dec.  49;  Pennsylvania  R.  Co.  v. 
Kerr,  62  Pa.  St.  353,  1  Am.  Rep.  431. 

2.  Suggestion  that  Ryan  and  Kerr  Cases  Not 
Properly  Understood.  —  With  reference  to  the 
cases  of  Ryan  v.  New  York  Cent.  R.  Co.,  35 
N.  Y.  210,  91  Am.  Dec.  49,  and  Pennsylvania 
R.  Co.  v.  Kerr,  62  Pa.  St.  353,  1  Am.  Rep.  431, 
Mr.  Justice  Strong  in  Milwaukee,  etc.,  R.  Co. 
v.  Kellogg,  94  U.  S.  474,  said-.  "  These  cases 
have  been  the  subject  of  much  criticism  since 
they  were  decided;  and  it  may,  perhaps,  be 
doubted  whether  they  have  been  always  quite 
understood." 

3.  Conflict  with  All  Reported  Cases.  —  Law- 
rence, C.  J.,  in  Fent  v.  Toledo,  etc.,  R.  Co.,  59 
111.  349,  14  Am.  Rep.  13. 

4.  United  States.  —  Grand  Trunk  R.  Co.  v. 
Richardson,  91  U.  S.  454. 

Connecticut.  —  Martin  v.  New  York,  etc.,  R. 
Co.,  62  Conn.  331. 

Illinois.  —  Fent  v.  Toledo,  etc.,  R.  Co.,  59 
111.  349,  14  Am.  Rep.  13;  Pullman  Palace  Car 
Co.  v.  Laack,  143  111.  242. 

Indiana.  —  Billman  v.  Indianapolis,  etc.,  R. 
Co.,  76  Ind.  166,  40  Am.  Rep.  230,  6  Am.  & 
Eng.  R.  Cas.  41;  Terre  Haute,  etc.,  R.  Co.  v. 
Buck,  96  Ind.  346,  49  Am.  Rep.  168,  18  Am.  & 
Eng.  R.  Cas.  234;  Pennsylvania  Co.  v.  Whit- 
lock,  99  Ind.  16,  50  Am.  Rep.  71,  22  Am.  & 
Eng.  R.  Cas.  629;  Louisville,  etc.,  R..  Co.  v. 
Nits:he,  126  Ind.  229,  22  Am.  St.  Rep.  582. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Stanford, 
12  Kan.  354,  15  Am.  Rep.  362. 

Missouri.  —  Clemens  v.  Hannibal,  etc.,  R. 
Co.,  53  Mo.  366,  14  Am.  Rep.  460. 
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New  Jersey.  —  Kuhn  v.  Jeweit,  32  N.  J.  Eq. 
647;  Delaware,  etc.,  R.  Co.  v.  Salmon,  39  N, 
J.  L.  299,  23  Am.  Rep.  214. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Rep.  69;  Atkinson  v. 
Goodrich  Transp.  Co.,  60  Wis.  141,  50  Am. 
Rep.  352. 

5.  See  Munger  v.  Baker,  65  Barb.  (N*.  Y.) 
539;  Webb  v.  Rome,  etc.,  R.  Co.,  49  N.  Y. 
420,  10  Am.  Rep.  389;  Lowery  v.  Manhattan 
R.  Co.,  99  N.  Y.  158;  O'Neill  v.  New  York, 
etc.,  R.  Co.,  115  N.  Y.  579;  Nary  v.  New  York, 
etc.,  R.  Co.,  (Supreme  Ct.)  9  N.  Y.  Supp.  153; 
Martin  v.  New  York,  etc.,  R.  Co.,  62  Hun  (N. 
Y.)  181 ;  Pennsylvania  R.  Co.  v.  Hope,  80  Pa. 
St.  373,  21  Am.  Rep.  100;  Lehigh  Valley  R. 
Co.  v.  McKeen,  90  Pa.  St.  122,  35  Am.  Rep. 
644. 

Observation  of  Mr.  Justice  Strong.  —  In  the 

case  of  Milwaukee,  etc.,  R.  Co.  v.  Kellogg,  94 
U.  S.  474,  Mr.  Justice  Strong  said,  with  refer- 
ence to  the  Ryan  and  Kerr  cases:  "  If  they 
were  intended  to  assert  the  doctrine  that  when 
a  building  has  been  set  on  fire  through  the 
negligence  of  a  party,  and  a  second  building 
has  been  fired  from  the  first,  it  is  a  conclu- 
sion of  law  that  the  owner  of  the  second  has  no 
recourse  to  the  negligent  wrongdoer,  they  have 
not  been  accepted  as  authority  for  such  a  doc- 
trine, even  in  the  states  where  the  decisions 
were  made.  Webb  v.  Rome,  etc.,  R.  Co..  49 
N.  Y.  420,  10  Am.  Rep.  389;  Pennsylvania  R. 
Co.  v.  Hope,  80  Pa.  St.  373,  21  Am.  Rep.  100. 
And  certainly  they  are  in  conflict  with  numer- 
ous other  decided  cases.  Kellogg  v.  Chicago, 
etc.,  R.  Co.,  26  Wis.  224,  7  Am.  Rep.  69; 
Perley  v.  Eastern  R.  Co.,  98  Mass.  414,  96  Am. 
Dec.  645;  Higgins  v.  Dewey,  107  Mass.  494,  9 
Am.  Rep.  63;  Fent  v.  Toledo,  etc.,  R.  Co.,  59 
111.  349,  14  Am.  Rep.  13." 

Ryan  and  Kerr  Cases  Never  Directly  Overruled. 
—  It  is  believed  that  neither  of  these  cases  has 
ever  been,  in  terms,  directly  overruled  by  sub- 
sequent decisions  of  the  supreme  courts  of  the 
respective  stales,  nor  is  it  entirely  clear  to 
what  extent  they  are  still  controlling  authority 
in  their  respective  jurisdictions.  Thus  in  the 
case  of  Judd  v.  Cushing,  50  Hun  (N.  Y.)  181, 
22  Abb.  N.  Cas.  (N.  Y.)  35S,  the  court  said, 
with  reference  to  Ryan  v.  New  York  Cent.  R. 
Co.,  35  N.  Y.  210,  91  Am.  Dec.  49:  "  In  th3t 
case,  and  in  this  respect  it  has  not  been  over- 
ruled, it  is  laid  down  as  the  law  of  this  state, 
that  where  a  house  takes  fire  through  the  neg- 
ligence of  the  owner  or  his  servant,  and  the 
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(7)  No  Arbitrary  Limit  of  Time  or  Distance.  —  There  cannot,  in  the  nature 
of  things  be  any  arbitrary  limitation  as  to  the  period  of  time  which  may 
elap«e  between  the  original  setting  out  of  the  fire  and  its  destruction  of  the 
plaintiff's  property,  or  the  distance  which  the  fire  may  travel,  and  yet  a 
liability  be  incurred.1    Thus,  where  two  fires  were  caused  by  sparks  emitted 

Y.)  181,  the  facts  were  that  sparks  from  a  loco- 
motive started  afire  in  brush  and  old  ties  near 
the  track  during  a  very  dry  time,  and  a  strong 
wind  carried  it  thence  for  a  mile  over  the  ad- 
joining lands,  across  a  river  ninety-seven  feet 
wide,  along^whose  banks  timber  grew,  and  to 
the  plaintiff's  lands  two  thousand  four  hun- 
dred feet  beyond.  Notwithstanding,  however, 
the  company  was  held  liable,  as  the  injury  to 
plaintiff's  property  was  regarded  as  the  nat- 
ural and  direct  effect  of  starting  the  fire. 

In  the  case  of  Hoyt  v.  Jeffers,  30  Mich.  181, 
where  the  fire  had  not  been  directly  communi- 
cated to  the  plaintiff's  property,  the  court  said 
that  it  could  see  no  sound  principle  which 
would  make  the  defendant's  liability  turn 
upon  the  question  whether  the  second  building 
burned  by  the  fire  of  the  first,  was  five,  six,  or 
fifty  feet,  or  the  one-hundredth  part  of  an  inch 
from  the  latter. 

Spread  of  Fire  Eight  Miles.  —  In  the  case  of 
Poeppers  v.  Missouri,  etc.,  R.  Co.,  67  Mo.  715, 
29  Am.  Rep.  518,  the  fire  after  being  set,  spread 
eight  miles  before  doing  the  damage  com- 
plained of,  but  the  defendants  were  held  liable. 

Ten  Miles.  —  Though  the  plaintiff's  property 
was  situated  ten  miles  from  the  point  where  the 
fire  was  first  set,  the  loss  is  not  necessarily 
remote.  Chicago,  etc.,  R.  Co.  v.  McBride,. 
54  Kan.  172. 

Fire  Communicated  Across  Street.  —  The  case 
of  Hart  v.  Western  R.  Corp.,  13  Met.  (Mass.) 
99,  was  decided  under  the  Massachusetts  Act  of 
1840,  c.  82,  §  1,  which  provides  that  when  any 
injury  is  done  to  the  building  of  any  person 
"  by  fire  communicated  "  by  a  locomotive  en- 
gine of  a  railroad  corporation  the  corporation 
should  be  liable  in  damages  to  the  person  so 
injured.  In  this  case  a  shop  adjoining  a  rail- 
road track  was  destroyed  by  fire  communicated 
by  a  locomotive,  and  while  the  shop  was  burn- 
ing, the  wind  wafted  sparks  from  it  across  a 
street  sixty  feet  wide  upon  a  house  and  set  it 
on  fire,  whereby  the  house  was  injured.  The 
owner  of  the  house  was  entitled  to  recover  of 
the  railroad  corporation  the  damages  caused. 

Fire  Communicated  Thirty  Rods.  —  Where  fire 
was  set  to  stubble  and  grass  near  the  track  by 
sparks  and  coals  from  a  locomotive,  and  passed 
over  plaintiff's  land,  destroying  his  property 
thirty  rods  distant,  it  was  held  that  the  dam- 
age was  not  too  remote  to  constitute  a  right  of 
recovery  against  the  company.  St.  Joseph,, 
etc.,  R.  Co.  v.  Chase,  11  Kan.  47. 

Connection  Between  Loss  and  Defendant's  Act 
Must  Be  Clearly  Established.  —  Where  the  prop- 
erty burned  is  a  considerable  distance  from 
the  railroad  track,  evidence  is  necessary  to 
clearly  connect  the  negligent  acts  of  the  com- 
pany and  the  fire  originating  on  the  right  of 
way  with  the  fire  which  caused  the  injury  to- 
plaintiff  as  being  the  proximate  cause  thereof, 
especially  where  back  fires  were  in  the  mean- 
time set  upon  different  parts  of  adjoining 
marshes.  Marvin  v.  Chicago,  etc.,  R.  Co.,  79, 
Wis.  140,  45  Am.  &  Eng.  R.  Cas.  540. 
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flames  extend  to  and  destroy  an  adjacent 
building,  such  owner  is  not  liable  for  the 
damage  sustained  by  the  owner  of  the  second 
building  by  such  burning.  *  *  *  Although 
it  is  claimed  that  by  subsequent  decisions  the 
Court  of  Appeals  have  overruled  the  Ryan 
case,  yet  in  none  of  the  cases  were  the  facts 
the  same,  and  the  court  expressly  refrain  from 
holding  that  the  Ryan  case  is  no  longer  au- 
thority." . 

Ryan  Case  Followed.  —  A  case  following  Ryan 
v.  New  York  Cent.  R.  Co.,  35  N.  Y.  210,  91 
Am.  Dec.  49,  was  that  of  Reiper  v.  Nichols,  31 
Hun(N.  Y.)49i.  In  this  case  the  facts  were 
that  sparks  and  burning  cinders  escaped 
through  the  defendant's  negligence  from  the 
top  of  the  smokestack  in  defendant's  factory 
and  set  fire  to  the  roof  of  an  old  unoccupied 
building  situated  about  two  hundred  and  eight 
feet  in  a  southeasterly  direction  from,  and  on 
the  same  side  of  the  street  with,  the  smoke 
stack.  Owing  to  the  lack  of  proper  appliances 
and  the  fact  that  the  doors  of  the  building  were 
locked,  the  roof  of  the  building  so  ignited 
could  not  be  reached  until  the  fire  had  spread 
across  the  street  to  a  barn  about  one  hundred 
and  ten  feet  in  length  and  perhaps  fifty  feet 
distant.  From  this  barn  it  again  passed  across 
the  street  to  a  saloon  and  other  buildings,  and 
from  these  to  the  building  owned  by  the  plain- 
tiff which  stood  near  the  smokestack  by 
which  the  sparks  were  emitted.  It  was  held 
in  an  action  by  the  plaintiff  to  recover  damages 
occasioned  bv  the  loss  of  his  building,  that  the 
defendant's  negligence  was  not  the  immediate 
and  proximate  cause  of  the  plaintiff's  loss,  for 
which,  therefore,  there  could  be  no  recovery. 

"  Separate  Buildings  "  under  Rule  of  Ryan  Case. 
—  Where  two  adjoining  buildings,  owned^  by 
the  same  person,  had  separate  and  distinct 
walls  of  brick  and  stone,  it  was  held  that 
under  the  rule  of  the  Ryan  case  such  owner 
would  not  be  liable  to  the  occupants  of  one  of 
the  buildings  to  which  fire  had  been  commu- 
nicated from  the  other  building  negligently 
started  therein  by  the  owner's  servants.  Judd 
v.  Cushing,  50  Hun  (N.  Y.)  181,  22  Abb.  N. 
Cas.  (N.  Y.)  358.  But  where,  though  two 
buildings  have  separate  and  distinct  walls  and 
are  about  twenty-five  feet  apart,  they  are  con 
nected  by  an  elevator  and  passageways,  used 
by  the  occupants  of  both  buildings,  it  was  held 
that  they  might  be  regarded  as  one  and  the 
owner  of  both  liable  to  the  occupants  of  one, 
to  which  the  flames  were  negligently  commu- 
nicated from  the  other.  Hine  v.  Cushing,  53 
Hun  (N.  Y.)  519.  All  of  which  goes  to  show 
the  practical  absurdity  and  injustice  of  the 
rule  of  the  Ryan  case. 

1,  Period  of  Time  Elapsing.  —  See  Poeppers  v. 
Missouri,  etc.,  R.  Co.,  67  Mo.  715,  29  Am. 
Rep.  518;  Hightower  v.  Missouri,  etc.,  R.  Co., 
67  Mo.  726.  Compare  Doggett  v.  Richmond, 
etc.,  R.  Co.,  78  N.  Car.  305. 

Distance  Traversed  by  Fire.  —  In  the  case  of 
Martin  v.  New  York,  etc.,  R.  Co.,  62  Hun  (N. 
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from  one  of  the  defendant's  engines,  each  on  the  land  of  a  different  owner 
which  spread  and  finally  united,  and  then  passed  over  the  property  of  several 
landed  proprietors,  and  finally  reached  the  plaintiff's  property  three  and  a  half 
to  four  miles  distant  from  where  the  fires  were  first  kindled,  and  there  did  the 
damage  of  which  the  plaintiff  complained,  it  was  held  that  the  damage  was 
not  too  remote  to  be  recovered.1  And  though  the  damage  was  not  done 
until  the  day  after  the  fire  was  set,  during  which  time  the  flames  were 
alternately  fanned  and  subdued  by  variable  winds,  the  defendant  was  held 
liable.2 

The  True  Rule  Is  that  Intervening  Time  or  Distance  is  only  to  be  considered  SO  far 
as  it  may  tend  to  show  whether  the  ultimate  consequences  might  reasonably 
have  been  anticipated  as  a  consequence  of  the  defendant's  act.3 

c  Fire  First  Communicated  to  Defendant's  Own  Property  — 
Where  one  by  negligence  or  misconduct  occasions  a  fire  on  his  own  premises 
which  spreads  thence  to  the  plaintiff's  property  and  causes  an  injury,  the 
injury  is  not,  as  a  legal  proposition,  too  remote  from  his  negligent  act  for  a 
recovery  of  the  damages  sustained.4  Thus,  it  has  been  held,  the  fact  that 
the  fire  may  have  begun  on  the  roadbed  or  right  of  way  of  a  railroad  company 
and  then  spread  to  the  adjoining  property  of  the  plaintiff  does  not  bring  the 
case  within  the  well-established  rule  that  a  party  cannot  recover  for  injuries 
resulting  remotely  from  the  wrongful  act  of  the  defendant,  pursuant  to  the 
maxim  causa  proxima,  non  remota,  spectatur*  But  in  this  instance,  as  in  all 
others,  the  rule  of  liability  is  subject  to  the  requirement  that  the  destruction 
of  the  plaintiff's  property  must  have  been  a  natural  and  reasonable  conse- 
quence of  the  fire  set  out  on  defendant's  premises.6 

7.  Intervening  Agencies  —  a.  In  General.  —  The  defendant's  liability  for 
losses  sustained  by  fire  has  been  frequently  held  to  depend  on  the  question  of 
intervening  agencies  between  the  original  wrong  and  the  plaintiff's  loss,  the 
rule  announced  being  that  the  intervention  of  an  efficient  independent  cause 
will  render  the  consequences  too  remote  as  to  the  earlier  act  complained  of.7 

1.  Atchison,  etc.,  R.  Co.  v.  Stanford,  12  New  Jersey.  —  Kuhn  v.  Jewett  32  N  T  Eq 
Kan.  35+,  15  Am  Rep.  362.  647;  Delaware,  etc.,  R.  Co.  v.  Salmon,  30  N\ 

2.  Poeppers  v.  Missouri,  etc.,  R.  Co.,  67  Mo.      J.  L.  299,  23  Am.  Rep  214 

715,  29  Am.  Rep  518.  New  York.  —  Van  Fleat  v.  New  York  Cent. 

3.  Statement  of  Approved  Rule.  —  See  Fent  v.  etc.,  R.  Co.,  (Super.  Ct.)  27  N  Y  St  Rep  76 
Toledo,  etc.,  R.  Co.,  59  111.  354,  14  Am.  Rep.  13.  Webb  v.  Rome,  etc.,  R.  Co.,  40  N.  Y  420  10 

4.  Rule  When  Fire  First  Communicated  to  De-  Am.  Rep.  389. 

fendant's   Own   Property  —  Canada.  —  Canada  Pennsylvania.  —  Oil  Creek    etc     R    Co  v 

Southern  R.  Co.  v.  Phelps,  14  Can.  Sup.  Ct.  Keighron,  74  Pa.  St.  316. 

Rep.  132;  Ball  v.  Grand  Trunk  R.  Co..  16  U.  Wisconsin.  —  Kellogg  v.  Chicago   etc  R 

C.  C.  P.  252.  Co.,  26  Wis.  223,  7  Am.  Rep.  69. 

United  States.  —  Grand  Trunk    R.    Co.    v.  5.  Fire    Originating  on  Roadbed  or  Right  of 

Richardson,  91  U.  S.  454.  Way.  —  Toledo,  etc.,  R.  Co.  v.  Wand,  48  Ind. 

Connecticut.  —  Martin  v.  New  York,  etc.,  R.  476;  Annapolis,  etc.,  R.  Co.  v.  Gantt  39  Md. 

Co    62  Conn.  331,  56  Am.  &  Eng.  R.  Cas.  79.  115;  Baltimore,  etc.,  R.  Co.  v.  Shipley,  39  Md. 

Indiana.  —Toledo,  etc.,  R.  Co.  v.  Wand,  48  251;  Burlington,  etc.,  R.  Co.  v   Westover  4 

Ind-  476.  Neb.  268. 

Kansas.  —  See  Sweeney  v.  Merrill,  38  Kan.  Rule  under  Statute.  —  In  an  action  under  the 

216,  5  Am.  St.  Rep.  734.  Maryland  Cote  for  injury  done  to  certain  cord- 

Kentucky.—  Cincinnati,    etc.,    R.    Co.    v.  wood  and  growing  timber  of  the  plaintiff  by 

Barker,  94  Ky.  71.  nre  occasioned  by  the  engine  of  the  defendant, 

Maryland  —  Annapolis,   etc.,    R.    Co.    v.  the  fact  that  the  fire  began  on  the  track  ot  the 

Gantt,  39  Md.  115;  Baltimore,  etc.,  R.  Co.  v.  railroad  and  spread  thence  to  the  plaintiff's 

Shipley,  39  Md.  251.  land  adjoining,  causing  the  injury  to  his  prop- 

Massachutctts.  —  Safford  v.  Boston,  etc.,  R.  erty,  will  not  avoid  the  liability  of  ihe  com- 

iV10"5  ^.asS-  583-  pany,  the  evidence  showing  that  the  injury 

Missouri.  —  Poeppers  v.  Missouri,  etc.,  R.  was  the  direct  consequence  of  the  fire  occa- 

Co.,  67  Mo.  715,  29  Am.  Rep.  518;  Palmers.  sioned  by  the  defendant's  engine.  Annapolis, 

Missouri  Pac.  R.  Co.,  76  Mo.  217;  Miller  v.  etc.,  R.  Co.  v.  Gantt,  39  Md.  115,  11  Am.  R. 

St.  Louis,  etc.,  R.  Co.,  90  Mo.  389.  Rep.  210. 

Nebraska.  —  Burlington,    etc.,    R.    Co.    v.  6.  Baltimore,  etc.,  R.  Co.  v.  Shipley,  30  Md. 

Westover,  4  Neb.  268.  25I                                              v  '  * 

New  Hampshire.  —  Hooksett  v.  Concord  R.  7^  Intervening  Agency— General  Rule—  United 

Co.,  38  N.  H.  242.  states.  —  Louisiana  Mut.   Ins.  Co.  -■.  Tweed, 
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Thus  it  has  been  said,  if  some  new  cause,  not  a  result  of  the  original  wrongful 
cause  and  not  under  the  control  of  the  wrongdoer,  nor  such  as  he  could  by 
the  exercise  of  reasonable  diligence  anticipate  as  likely  to  occur,  and  except 
for  which  the  final  injurious  result  would  not  have  happened,  should  intervene 
between  the  first  wrongful  cause  and  the  final  injurious  result,  such  wrongdoer 
would  not  be  liable;  the  first  cause  would  be  too  remote  to  constitute  the 
basis  of  a  cause  of  action  against  him;  it  would  be  placed  back  of  and  behind 
the  later  efficient  cause,  which  the  author  of  the  first  could  not  have  had  in 
contemplation  when  he  put  in  operation  his  cause.1  If,  therefore,  in  an 
action  against  a  railroad  for  damages  by  fire,  the  intervention  of  an  independ- 
ent wrongful  cause  between  the  original  wrong  complained  of  and  the  injury 
ultimately  suffered  be  shown,  there  can  be  no  recovery  for  the  first  tort,  the 
remedy  being  solely  against  him  to  whose  act  the  consequences  are  immedi- 
ately chargeable.2  .  . 

But  It  Should  Be  Specially  Observed  that  the  intervening  cause,  in  order  to  relieve 
from  responsibility  the  original  wrongdoer  causing  the  fire,  should  be  of  a 
nature  the  concurrence  of  which  could  not  reasonably  have  been  anticipated  by 
the  former  when  the  act  complained  of  was  committed.  Otherwise,  there  may 
be  one  or  more  or  any  number  of  intervening  agencies,  and  yet  the  author  of 
the  first  wrong  be  held  responsible.3  Some  of  the  cases  seem  to  require,  in 
terms,  that  the  intervening  cause,  to  have  this  effect,  should  be  a  legally 
responsible  cause,4  or  should  be  one  "  which  would  have  prevented  the  dam- 
age if  due  care  had  been  taken."  5  But  the  better  doctrine  is  believed  to  be 
that  the  intervention  of  any  cause,  without  which  the  injury  could  not  have 
happened,  will  operate  to  exonerate  the  original  wrongdoer,  if  it  could  not 
have  been  contemplated  or  foreseen;  and  the  injection  in  this  connection  of 
qualifications  and  incidental  considerations  only  tends  to  confusion. 

b.  Negligence  of  Third  Party.  —  Some  cases  seem  to  lay  down  the 
rule  generally  that  the  contributing  or  intervening  negligence  of  a  third  per- 
son will  not  'affect  the  right  of  recovery  by  a  party  who  has  sustained  loss  by 
fire.6    Thus,  the  fact  that  a  third  party  permits  combustibles  on  his  own 

7  Wall   (U   S)  44-  Northern  Pac.  R.  Co.  v.  fire,  the  court  said,  with  reference  to  the  rule 

lewis  "si  Fed.  Rep.  658.  of  proximate  and  remote  cause:  "  The  ques- 

Georsia  —  East  Tennessee,  etc.,  R.  Co.  v.  tion,  then,  of   liability  in  cases  of   this  kind 

Heslers  qo  Ga  n  does  n°t  depend  upon  the  number  of  causes 

Illinois  —  Fent  v.  Toledo,  etc.,  R.  Co.,  59  contributing  to  produce  the  final  result,  nor 

111  7S4  14  Am  Rep    13-  Toledo,  etc.,  R.  Co.  upon  the  location  of  these  causes  with  refer- 

v  Muthersbaugh,  71  111.  572.  ence  to  each  other  in  any  grand  concatenation 

'Indiana  —  Pennsylvania  Co.  v.  Whitlock,  or  network  of  causes  co-operating  consecutively 

qq  Ind.  1 6.  50  Am.  Rep.  71.  or  conjointly,  or  both,  to  produce  the  final  re- 

Kansas  —  Kansas  Pac.  R.  Co.  v.  Butts,  7  suit;  but  it  depends  upon  whether  the  cause 

Kan   308 •  Sweeney  v.  Merrill,  38  Kan.  216,  5  put    in    operation    by    the    defendant  was 

\m  St  Rep  734  wrongful,  whether  it  was  efficient,  and  whether 

Minnesota'.  —  Johnson  v.  Chicago,  etc.,  R.  the  author  thereof  could  at  the  time  of  putting 

Co    31  Minn.  57.  it  in  operation  have  anticipated  the  final  mjun- 

Missouri  —  Palmer  v.  Missouri  Pac.  R.  Co.,  ous  result  as  likely  to  occur." 

76  Mo  217  Fire  Communicated  by  Intervening  Fence. — 

'    New  Jersey.  —  Kuhn  v.  Jewett,  32  N.  J.  Eq.  Although  there  was  an  intervening  fence  be- 

6,7  tween  a  pile  of  burning  sills  and  the  plaintiff  s 

North    Carolina.  —  Doggett   v.    Richmond,  fence,  to  which  it  was  joined,  which  interven- 

•~tc    R  Co    78  N  Car.  305.  ing  fence  caught  and  was  burned,  and  from 

South  Carolina'—  Brown  v.  Atlanta,   etc.,  which  the  plaintiff's  fence  was  directly  fired, 

Air  Line  R.  Co.,  19  S.  Car.  39.  still  if  the  burning  of  the  sills  was  the  cause 

Wisconsin  —Marvin    v.  Chicago,  etc.,  R.  of  the  intervening  fence  catching  fire,  and  the 

•Co    79  Wis  140  same  was  directly  set  on  fire  by  the  engine 

1. "  When  First  Cause  Remote.  —  Atchison,  etc.,  itself,  the  plaintiff  is  entitled  to  recover. 
R.  Co.  v.  Bales,  16  Kan.  253.  Troxler  v.  Richmond,  etc.,  R.  Co.,  74  N.  Car. 

2.  Independent  Wrongful  Cause.  —  Johnson  v.      377,  13  Am.  R.  Rep.  389. 

Chicago,  etc.,  R.  Co.,  31  Minn.  57.  4.  Legally  Responsible  Cause. —  See  Louisiana 

3.  Merely  Number  of  Contributing  Causes  Im-  Mut.  Ins.  Co.  v.  Tweed,  7  Wall.  (U.  S.)  44; 
material. —  In  the  case  of  Atchison,  etc.,  R.  Johnson  v.  Chicago,  etc.,  R.  Co.,  31  Minn.  57. 
Co  v  Bales,  16  Kan.  258,  which  was  an  action  5.  Kuhn  v.  Jewett,  32  N.  J.  Eq.  647. 

for  damages  for  the  destruction  of  property  by         6.  Negligence  of  Third  Person  —  Eng land.  — 
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property  through  which  the  fire  is  communicated  to  the  property  of  the  plain- 
tiff will  not  prevent  a  recovery.*  Nor  will  the  mere  failure  of  third  parties  to 
extinguish  a  fire  started  by  the  defendant's  negligence  relieve  the  latter  from 
liability.-5  But  this  rule  can  hardly  be  maintained  as  stated.  That  is  inter 
vening  negligence  of  third  persons  wholly  independent  and  of  a  nature' which 
could  not  have  been  anticipated,  and  without  which  the  loss  by  fire  would 
not  have  occurred,  will  render  the  damage  remote  as  to  the  original  act  3 


See  Burrows  v.  March  Gas,  etc.,  Co.,  L.  R.  5 
Exch.  67. 

California.  —  See  Pastene  v.  Adams.  40 
Cal.  87.  '  *y 

Connecticut. — Simmonds  v.  Mew  York,  etc. 
R.  Co.,  52  Conn.  264,  52  Am.  Rep.  587. 

Indiana.  —  See  Billman  v.  Indianapolis,  etc., 
R.  Co.,  76  Ind.  166,  40  Am.  Rep.  230. 

Massachusetts.  —  Compare  Stone  v.  Boston, 
etc.,  R.  Co.,  171  Mass.  536. 

Minnesota.  —  McClellan  v.  St.  Paul,  etc.,  R. 
Co.,  58  Minn.  104;  Johnson  v.  Chicago,  etc'  R. 
Co.,  31  Minn.  57;  and  see  Griggs  v.  Flecken- 
stein,  14  Minn.  81,  100  Am.  Dec.  199. 

Missouri.  —  Palmer  v.  Missouri  Pac.  R.  Co. 
76  Mo.  217. 

New  Jersey.  —  Wiley  v.  West  Jersey  R.  Co 
44  N.  J.  L.  247. 

New  York.  —  Myers  v.  Malcolm,  6  Hill  (N. 
Y.)  292;  Genung  v.  New  York,  etc.,  R.  Co.  66 
Hun  (N.  Y.)  632. 

Wisconsin.  —  Atkinson  v.  Goodrich  Transp. 
Co.,  60  Wis.  141,  50  Am.  Rep.  352. 

Fact  of  Equal  Culpability  of  Third  Party.  —  One 
party  is  not  exempt  from  liability  for  an  in- 
jury by  fire  because  another  is  equally  culpa- 
ble. McClellan  v.  St.  Paul,  etc.,  R.  Co.,  58 
Minn.  104.  The  fact,  therefore,  that  in  an 
action  for  damages  for  injuries  from  fire  an- 
other person  contributed  to  the  loss,  either 
before  the  defendant's  interposition  or  concur- 
rently therewith  in  producing  the  damage,  is 
no  defense.  Atkinson  v.  Goodrich  Transp. 
Co.,  60  Wis.  141,  50  Am.  Rep.  352.  Thus, 
where  two  railroad  companies  use  the  same 
track,  one  cannot  escape  liability  on  the 
ground  that  the  accumulation  of  grass  and 
rubbish  causing  the  fire  was  the  result  of  the 
carelessness  of  the  other,  where  it  appears 
there  would  have  been  no  fire  but  for  its  own 
negligence,  which  was,  therefore,  the  primary 
cause.  Genung  v.  New  York,  etc.,  R.  Co  66 
Hun  (N.  Y.)  632,  21  N.  Y.  Supp.  97;  Slos'sen 
v.  Burlington,  etc.,  R.  Co.,  60  Iowa  21s  ir 
Am.  &  Eng.  R.  Cas.  67. 

1.  Combustibles  on  Property  of  Third  Party.  — 
Palmer  v.  Misiouri  Pac.  R.  Co.,  76  Mo.  217; 
Johnson  v.  Chicago,  etc.,  R.  Co.,  31  Minn.  57.' 

Concurrent  Liability.  —  The  doctrine  of  some 
cases  is  that  the  liability  of  an  intermediate 
owner  who  permits  combustible  matter  to  ac- 
cumulate and  remain  on  his  premises  whereby 
fire  may  be  communicated  to  the  property  of 
an  adjacent  proprietor,  is  concurrent  with  that 
of  the  railroad  company  which  sets  it  on  fire, 
either  one  of  the  wrongdoers  being  answerable 
for  the  plaintiff's  loss.  Johnson  v.  Chicago, 
etc.,  R.  Co.,  31  Minn.  57. 

2.  Failure  to  Extinguish  Fire.  —  Wiley  v.  West 
Jersey  R.  Co.,  44  N.  J.  L.  247. 

The  Alleged  Negligence  of  a  Fire  Department  in 
failing  to  extinguish  a  fire  negligently  set  is 
no  defense  as  to  the  person  starting  the  fire. 
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Atkinson  v.  Goodrich  Transp.  Co.,  60  Wis. 
141,  50  Am.  Rep.  352. 

3.  Doctrine  that  Negligence  of  Third  Party  May 
Be  Intervening  Cause.  —  It  would  seem  that  on 
principle  the  question  admits  of  no  doubt 
that  the  negligence  of  a  third  party  may  be 
such  an  intervening  cause  as  will  defeat  a 
right  of  recovery  against  the  original  wrong- 
doer. Thus,  where  cotton  was  destroyed, 
which  had  been  placed  on  a  platform  erected' 
by  a  municipal  corporation  near  a  railroad 
track,  said  municipal  corporation  controlling 
the  platform  and  having  erected  it  for  the  pur- 
pose of  receiving  and  weighing  such  property, 
and,  though  knowing  of  the  liability  to  destruc- 
tion by  fire,  taking  no  precautions  to  prevent 
it,  such  circumstances,  it  has  been  held,  consti- 
tute ihe  intervention  of  an  independent  re- 
sponsible agent,  and  the  railroad  company  is 
not  liable  unless  the  property  was  negligently 
destroyed.  Brown  v.  Atlanta,  etc.,  Air  Line 
R.  Co.,  19  S.  Car.  39.  It  is  true  that  this  case 
does  not  seem  to  mean  very  much  as  an 
adjudication  of  the  subject  of  natural  and 
proximate  cause,  for  the  reason  that  the  de- 
fendant would  not,  in  any  event,  have  been 
liable  in  the  absence  of  negligence  on  its 
part,  and  the  language  of  the  court  is  that  the 
defendant  on  account  of  the  intervening  negli- 
gence of  the  municipal  corporation  would  not 
be  held  liable  unless  the  cotton  was  negligently 
destroyed. 

But  another  case,  more  authoritative,  was 
where  the  defendant  negligently  sold  gun- 
powder to  a  child  who  took  it  home  and  subse- 
quently exploded  it  with  the  consent  of  his 
mother.  In  this  case  the  negligence  of  the 
parent  was  held  to  be  an  independent  interven- 
ing cause,  and  the  defendant  not  liable.  Car- 
ter v.  Towne,  103  Mass.  507. 

The  recent  case  of  Stone  v.  Boston,  etc..  R. 
Co.,  171  Mass.  536,  was  an  action  for  dam- 
ages for  the  destruction  of  the  plaintiff 's  build- 
ings by  a  fire  communicated  from  a  platform 
on  which  the  defendant  railroad  had  stored  a 
quantity  of  oil.  The  platform  had  been  used 
for  some  years  for  the  storage  of  oil  in  barrels 
and  had  become  completely  saturated  with 
oil,  which  had  also  dripped  to  the  ground  be- 
neath. It  was  also  shown  that  more  or  less 
rubbish  accumulated  from  time  to  time  under 
the  platform  and  was  occasionally  carried 
away.  The  fire  was  presumably  caused  by 
the  careless  act  of  a  person  not  in  the  employ 
of  the  railroad  company,  but  rightfully  on  its 
premises  which  ignited  the  oil,  and  the  flames 
spreading  the  plaintiff's  buildings  were  con- 
sumed. There  was,  in  addition,  evidence 
tending  to  show  that  the  oil  on  the  platform 
had  been  there  for  a  longer  time  than  forty- 
eight  hours  in  violation  of  statute.  Upon  the 
evidence  offered  the  court  directed  a  verdict 
for  the  defendant. 
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c.  Intervention  of  Natural  Forces  —  (i)  In  General.  —  As  a  general 
thing,  the  intervention  of  the  forces  of  nature  between  the  defendant's  act 
and  the  plaintiff's  loss  by  fire,  or  the  concurrence  of  natural  agencies  or  con- 
ditions in  producing  the  damage,  is  not  to  be  deemed  such  an  intervening 
cause  as  will  relieve  the  defendant  from  liability.1 

Where  a  Fire  Originates  in  the  Carelessness  of  a  Defendant,  and  is  carried  to  the  plain- 
tiff's property  by  a  natural  force,  whether  it  be  the  wind,  the  law  of  gravita- 
tion, or  combustible  matter  existing  in  a  state  of  nature,  the  defendant  is 
legally  answerable  for  the  loss.2    Thus  the  fact  that  the  fire  would  not  have 


And  Other  Cases  Not  Germane  to  the  Present 
Subject  might  be  cited  to  show  that  the  negli- 
gence of  a  third  party  may  constitute  an  inter- 
vening cause,  and  as  such  render  the  defend- 
ant's earlier  negligence  only  a  remote  cause 
of  the  loss.  And  this  fact  should  further  be 
considered.  Most,  if  not  all,  of  the  cases 
above  cited  were  where  the  negligence  of  the 
third  person  was  rather  a  contributing  cause 
than  an  intervening  cause.  That  is,  the  de- 
fendant's act  was  committed  under  conditions 
some  of  which  were  due  to  the  antecedent  neg- 
ligence of  the  third  person.  Take  the  illustra- 
tion of  the  intermediate  proprietor  negligently, 
it  may  be,  permitting  combustibles  on  his 
premises,  whereby  fire  negligently  communi- 
cated thereto  by  the  railroad  company,  spreads 
to  the  plaintiff's  property.  Those  conditions 
actually  were,  or  might  or  should  have  been, 
known  to  the  defendant,  and  should  have 
elicited  particular  precautions  on  that  account. 
And  where  such  substances  are  negligently 
ignited  the  plaintiff's  loss  is  natural  and  prox- 
imate, and  a  consequence  which  might  have 
been  anticipated,  and  therefore  entirely  within 
the  rule  of  liability  as  above  laid  down. 

1.  Natural  Agencies.  —  Smith  v,  London,  etc., 
R.  Co.,  L.  R.  5  C.  P.  98;  Kuhn  v.  Jewett,  32 
N.  J.  Eq.  647;  Lillibridge  v.  McCann,  (Mich. 
1898)  75  N.  W.  Rep.  288;  Kellogg  v.  Chicago, 
etc.,  R.  Co.,  26  Wis.  223,  7  Am.  Rep.  69;  Jack- 
son v.  Wisconsin  Telephone  Co.,  88  Wis.  243. 

Rationale  of  Rule.  —  The  reason  of  this  rule 
is  that  the  ordinary  operation  of  natural  forces 
is  known  and  familiar,  and  their  concurrence 
or  intervention  should  therefore  be  known  or 
anticipated.  The  qualification  of  the  rule  as 
stated  below  shows  that  when  this  reason 
ceases  to  exist  the  rule  itself  no  longer  ap- 
plies, as  in  the  case  of  extraordinary  natural 
demonstrations  or  phenomena.  But  in 
ordinary  cases  —  for  instance,  as  it  was  ob- 
served in  an  action  for  damages  for  loss  by 
fire  against  a  railroad  company —  the  winds  and 
the  dryness  and  combustibility  of  the  sub- 
stances upon  the  surface  of  the  land  are  what 
create  the  danger  and  impose  upon  the  com- 
pany the  obligation  of  care  and  circumspection 
in  the  use  and  management  of  its  fire.  It  is 
impossible  to  separate  the  idea  of  such  obliga- 
tion of  duty  from  these  natural  causes  or  agen- 
cies from  which  it  arises.  Kellogg  v.  Chicago, 
etc.,  R.  Co.,  26  Wis.  237,  7  Am.  Rep.  69. 

Fire  by  Lightning  —  Wire  Negligently  Left.  — 
In  the  case  of  Jackson  v.  Wisconsin  Telephone 
Co..  88  Wis.  243,  it  appeared  that  a  wire  had 
been  negligently  left  connecting  two  buildings 
situated  on  elevated  ground.  Lightning  struck 
a  flagpole  on  one  of  the  buildings  and  was 
communicated  thence  along  the  connecting 


wire  to  the  other  building,  which  was  de- 
stroyed by  fire.  It  was  held  that  the  evidence 
warranted  a  verdict  to  the  effect  that  negli- 
gence in  leaving  the  wire  in  that  condition 
was  a  proximate  cause  of  the  burning  of 
the  plaintiff's  building,  as  it  could  not  be 
said  as  a  matter  of  law  that  it  was  entirely 
improbable  that  the  other  building,  situ- 
ated as  it  was,  should  be  struck  by  lightning, 
in  which  event  the  wire  would  operate  to  con- 
duct the  electricity  to  the  second  building. 
This  decision,  it  is  proper  to  state,  was  ren- 
dered by  a  divided  court,  two  out  of  the  five 
judges  dissenting  on  the  question  of  proxi- 
mate cause. 

2.  Kuhn  v.  Jewett,  32  N.  J.  Eq.  647. 

Liability  for  Fire  from  Burning  Oil  Carried  by 
Stream  —  General  Rule.  —  In  Kuhn  v.  Jewett, 
32  N.  J.  Eq.  647,  the  facts  were  that  by  reason 
of  a  negligent  collision  some  of  the  tanks  of 
an  oil  train  burst,  and  the  oil  having  been 
ignited  by  fire  from  the  locomotive  of  the  other 
train,  ran  down  the  embankment  into  a  small 
brook,  thence  into  the  river  nearby,  setting  on 
fire  the  petitioner's  building  located  on  the  bank 
of  the  river.  It  was  held  in  this  case  that  the 
damage  was  not  too  remote  for  recovery. 

Contrary  Doctrine.  —  The  facts  of  the  case  of 
Hoag  v.  Lake  Shore,  etc.,  R.  Co.,  85  Pa.  St. 
293,  27  Am.  Rep.  653,  were  very  similar  to 
those  of  Kuhn  v.  Jewett,  32  N.  J.  Eq.  647,  just 
referred  to.  In  the  Pennsylvania  case,  how- 
ever, the  water  of  a  running  stream  was  held 
to  be  an  intervening  agency  sufficiently  inde- 
pendent and  powerful  to  constitute  a  new  force 
without  which  the  injury  would  not  have  hap- 
pened; and  it  was,  therefore,  held  a  sufficient 
break  in  the  chain  of  causation  to  relieve  the 
defendant  from  liability.  The  capacity  and 
adaptability  of  a  running  stream  as  an  agency 
for  the  transmission  of  burning  oil,  and  its 
similitude  to  other  natural  material  forces  as 
a  means  of  communicating  this  species  of  fire, 
does  not  seem  to  have  been  considered  by  the 
court;  at  least  no  allusion  is  made  to  it.  But 
this  case,  it  is  observed  in  Kuhn  v.  Jewett,  32 
N.  J.  Eq.  647,  supra,  is  not  entitled  to  the 
weight  due  an  independent  adj  udication,  when 
the  court,  untrammeled  by  previous  utter- 
ances, simply  endeavors  to  ascertain  what  rule 
will  best  promote  justice,  and  conform  to  en- 
lightened reason  and  sound  policy,  as  the  judg- 
ment is  in  fact  but  an  affirmation  of  principles 
previously  promulgated  in  Pennsylvania  R. 
Co.  v.  Kerr,  62  Pa.  St.  353,  1  Am.  Rep.  431. 
In  fact,  in  a  case  in  this  same  state  decided  a 
few  years  earlier  than  the  Hoag  case  the  facts 
were  that  a  car  was  loaded  with  oil  and  then 
negligently  permitted  to  run  down  a  grade, 
and  in  doing  so  collided  with  a  locomotive, 
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spread  to  the  property  destroyed  unless  the  weather  had  been  dry  and  the 
wind  strong,  does  not  affect  the  defendant's  liability.1  But  the  rule  above 
laid  down  is  subject  to  the  qualification  that  the  action  and  operation  of  the 
natural  forces  should  not  be  so  unusual  as  to  be  extraordinary  or  unprece- 
dented, for  the  occurrence  of  such  an  event  may  relieve  the  defendant  from 
liability.2 

(2)  Wind  as  Intervening  Cause.  —  Such  a  number  of  cases  have  turned 
upon  the  effect  of  wind  as  an  intervening  cause  in  the  communication  of  fire, 
as  to  render  a  particular  reference  thereto  here  appropriate.  Nor  is  the  gen- 
eral rule  laid  down  above  more  aptly  illustrated  by  any  class  of  cases  than 
those  which  have  turned  on  this  natural  force  as  rendering  too  remote  the  con- 
sequences of  a  fire  for  which  a  recovery  is  sought.  The  fact  that  the  flames 
would  not  have  reached  the  plaintiff's  property  but  for  a  wind  prevailing,  is 
not  of  itself  sufficient  to  discharge  the  defendant  from  liability.3    But  it  is 


which  set  the  oil  on  fire,  the  burning  of  which 
caused  a  neighboring  house  to  burn,  and  it 
was  held  that  the  cause  of  the  burning  of  the 
house  was  not  too  remote  to  relieve  the  com- 
pany from  liability.  Oil  Creek,  etc.,  R.  Co.  v. 
Keighron,  74  Pa.  St.  316,  6  Am.  R.  Rep.  192. 
But  see  also  Behling  v.  Southwest  Pennsyl- 
vania Pipe  Lines,  160  Pa.  St.  359,  40  Am.  St. 
Rep.  724. 

1.  Kellogg  v.  Chicago,  etc.,  R.  Co.,  26  Wis. 
223,  7  Am.  Rep.  69, 

Unusual  Dryness  of  Season.  —  In  the  case  of 
Smith  v.  London,  etc.,  R.  Co.,  L.  R.  5  C.  P. 
98,  the  servants  of  the  railroad  company  had 
cut  the  grass,  trimmed  the  hedge  bordering  on 
the  railway,  placed  the  trimmings  and  grass 
in  heaps  near  the  line,  and  allowed  them  to  re- 
main there  for  fourteen  days  during  very  hot 
weather  in  the  month  of  August.  Fire  from 
one  of  the  defendant's  engines  ignited  one  of 
these  heaps,  burning  the  hedge,  and  was  then 
carried  by  a  high  wind  across  a  stubble  field 
and  the  public  road  where  it  burned  the  plain- 
tiff's coltage,  situated  two  hundred  yards  from 
the  railway.  There  was  no  evidence  of  negli- 
gence in  the  construction  or  management  of 
the  engines,  the  negligence  shown  consisting 
in  leaving  the  hedge  trimmings  in  dry  weather 
near  the  railway  line  where  they  would  be 
liable  to  be  ignited.  There  was  a  verdict  for 
the  plaintiff  and  leave  given  to  the  defendants 
to  move  for  a  nonsuit.  On  the  argument  of 
the  motion  before  the  Common  Pleas  it  was 
contended  in  support  of  the  rule  that  the  de- 
fendant's servants  cut  the  grass  and  trimmed 
the  hedge  in  the  ordinary  course  of  their  duties, 
and  but  for  the  unusual  heat  and  dryness  of 
the  weather  and  the  high  wind  prevailing  at 
the  time  of  the  fire,  a  combination  of  circum- 
stances which  the  defendants  could  not  have 
foreseen,  the  burning  of  the  cottage  would 
not  have  occurred.  It  was  held,  however,  that 
the  company  was  liable. 

The  Fact  that  the  •Consequences  of  the  Defend- 
ant's Negligent  Act  in  starting  the  fire  were 
more  serious  than  would  have  followed  under 
more  favorable  conditions  of  the  atmosphere 
does  not  relieve  the  defendant  from  full 
liability.  Lillibridge  v.  McCann,  (Mich.  1898) 
75  N.  W.  Rep.  288. 

2.  Natural  Events  of  Extraordinary  Nature  — 
United  Slates.  —  Northern  Pac.  R.  Co.  v. 
Lewis,  51  Fed.  Rep.  058. 


Georgia.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Hesters,  90  Ga.  II, 

Illinois.  —  Fent  v.  Toledo,  etc.,  R.  Co.,  59  111. 
349,  14  Am.  Rep.  13;  Toledo,  etc.,  R.  Co.  v, 
Muthersbaugh,  71  111.  572. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Butts,  7 
Kan.  308;  Sweeney  v.  Merrill,  38  Kan.  216,  5 
Am.  St.  Rep.  734. 

Missouri.  —  Palmer  v.  Missouri  Pac.  R.  Co., 
76  Mo.  217. 

Wisconsin.  —  Marvin  v.  Chicago,  etc.,  R. 
Co.,  79  Wis.  140. 

Unprecedented  Drought. —  In  the  case  of  Mc- 
Gibbon  v.  Baxter,  51  Hun  (N.  Y.)  587,  it  ap. 
peared  that  the  plaintiff  and  defendant  were 
adjoining  owners  of  land.  The  defendant  set 
fire  to  some  brush  heaps  on  his  own  land  about 
one  hundred  yards  from  the  division  line. 
The  fire  communicated  to  the  soil  and  slowly 
continued  to  burn  for  six  weeks  or  more  by 
reason  of  an  unusual  drought,  when  after  the 
lapse  of  such  period  it  entered  upon  plaintiff's 
land  and  did  him  the  injury  complained  of. 
The  defendant  was  held  not  liable,  as  a  drought 
of  such  duration  could  not  have  been  antici- 
pated. The  facts  of  the  case  as  reported  are 
rather  meagre,  there  being  nothing  to  show 
whether  the  defendant  knew  that  the  fire  con- 
tinued to  burn  and  was  gradually  approaching 
the  plaintiff's  land,  or  whether  the  plaintiff 
might  himself  have  extinguished  it.  The 
only  reason  given  for  the  decision  is  as  staled. 

3.  Wind  as  Intervening  Cause  —  England.  — 
Smith  v.  London,  etc.,  R.  Co.,  L.  R.  5  C.  P.  98. 

United  States.  —  Northern  Pac.  R.  Co.  v. 
Lewis,  51  Fed.  Rep.  658. 

Colorado.  —  Spencer  v.  Murphy,  6  Colo.  App. 
454- 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Nitsche, 
126  Ind.  229,  22  Am.  St.  Rep.  582. 

Kansas.  —  Union  Pac.  R.  Co.  v.  McCollum, 
2  Kan.  App.  319;  Manhattan,  etc.,  R.  Co. 
Keeler,  32  Kan.  163. 

Afassac/iusetls.  —  Perley  v.  Eastern  R.  Co., 
98  Mass.  414,  96  Am.  Dec.  645. 

Michigan.  —  Lillibridge  v.  McCann.  (Mich. 
1898)  75"N.  W.  Rep.  288. 

Missouri.  —  Clemens  v.  Hannibal,  etc.,  R. 
Co.,  53  Mo.  366,  14  Am.  Rep.  460;  Poeppers  v. 
Missouri,  etc.,  R.  Co.,  67  Mo.  715,  29  Am. 
Rep.  518. 

Nebraska.  —  Burlington,    etc.,    R.  Co. 
Westover,  4  Neb.  26S. 
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equally  true  that  the  fact  that  the  flames  or  sparks  were  so  communicated  may 
.constitute  an  intervening  cause  for  which  the  defendant  is  not  responsible.1 

The  Line  of  Liability  Is  Drawn  between  cases  where  the  operation  of  the  wind 
has  been  usual  and  ordinary,  and  where  it  has  been  extraordinary  or  of  a 
nature  entirely  unexpected,  the  defendant  being  held  responsible  in  the  former 
instances,  but  not  in  the  latter.8 

As  the  Rule  with  Reference  to  Railroads  Is  Expressed,  such  companies  must  use 
reasonable  precautions  to  prevent  fire  from  being  carried  from  their  locomo- 
tives by  such  winds  as  are  usual  and  ordinary  at  the  season  and  place,  and  are 
only  relieved  from  making  provisions  against^  extraordinary  and  unusual 
winds.3 

Distinction  Between  Intervening  Wind  and  Conditions  Existing  When  Fire  Started.  — 
Though  the  distinction  may  not  in  terms  be  made  by  the  authorities,  it  is 
believed  that  on  principle  a  distinction  exists  between  cases  where  the  wind 
was  a  condition  contemporaneous  with  the  setting  out  of  the  fire,  and  where 


North  Carolina.  —  Garrett  v.  Freeman,  5 
Jones  L.  (50  N.  Car.)  78. 

Virginia.  —  Tyler  v.  Ricamore,  87  Va.  466. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Rep.  69. 

1.  May  Be  Intervening  Cause.  — •  Fent  v. 
Toledo,  etc.,  R.  Co.,  59  111.  349,  14  Am.  Rep. 
13;  Toledo,  etc.,  R.  Co.  v.  Muthersbaugh,  71 
111.  572;  Pennsylvania  Co.  v.  Whitlock,  99 
Ind.  16,  50  Am.  Rep.  71;  Kansas  Pac.  R.  Co. 
v.  Butts,  7  Kan.  308;  Sweeney  v.  Merrill,  38 
Kan.  216,  5  Am.  St.  Rep.  734. 

If  the  Fire  Has  Spread  Beyond  Its  Natural  Lim- 
its by  means  of  a  new  agency,  if,  for  example, 
after  its  ignition  a  high  wind  should  arise  and 
carry  burning  brands  to  a  great  distance,  by 
which  fire  is  caused  in  a  place  that  would 
have  been  safe  but  for  the  wind,  such  a  loss 
may  be  fairly  set  down  as  a  remote  conse- 
quence for  which  the  defendant  should  not  be 
held  responsible.  Lawrence,  C.  J.,  in  Fent  v. 
Toledo,  etc.,  R.  Co.  59  111.  349,  14  Am.  Rep.  13. 

The  Rise  of  a  Heavy  Wind  After  the  Fire  Was 
Started,  whereby  a  burning  brand  was  carried 
across  an  intervening  ridge  of  land,  and  the 
plaintiff's  property  thereby  destroyed,  releases 
the  defendant  from  liability,  such  wind  consti- 
tutingan  independent  intervening  cause.  Mar- 
vin v.  Chicago,  etc.,  R.  Co.,  79  Wis.  140,  45 
Am.  &  Eng.  R.  Cas.  540. 

And  in  the  case  of  Pennsylvania  Co.  v. 
Whitlock,  99  Ind.  16,  50  Am.  Rep.  71,  it  was 
said  that  where  A  negligently  but  accident- 
ally sets  his  own  building  on  fire,  and  while  it 
is  burning  the  fire  is,  by  force  of  the  wind, 
carried  to  B's  building,  which  is  thereby  de- 
stroyed, A  is  not  liable  to  B,  the  wind  being 
an  independent  intervening  cause,  and  there- 
fore A's  negligence  is  not  the  proximate  cause 
of  the  injury.  But  see  Chicago,  etc.,  R.  Co. 
v.  Williams,  131  Ind.  30;  Louisville,  etc.,  R. 
Co.  v.  Nitsche,  126  Ind.  229,  22  Am.  St.  Rep. 
582. 

2.  Rule  of  Exemption  Stated  —  Wind  Must  Be 
Extraordinary.  —  A  high  wind,  unless  shown  to 
be  extraordinary,  would  not  be  considered  as 
an  intervening  cause.  Smith  v.  London,  etc., 
R.  Co.,  L.  R.  6  C.  P.  14,  40  L  J.  C.  P.  21,  23 
L.  T.  N.  S.  678,  19  W.  R.  230,  affirming  L.  R. 
5  C  P.  98,  39  L.  J.  C.  P.  68,  21  L.  T.  N.  S.  668, 
18  W.  R.  343;  Louisiana  Mut.  Ins.  Co.  v. 
Tweed,  7  Wall.  (U.  S.)  44;   East  Tennessee, 


etc.,  R.  Co.  v.  Hesters,  90  Ga.  11;  Poeppers  v. 
Missouri,  etc.,  R.  Co.,  67  Mo.  715,  29  Am. 
Rep.  518;  Tyler  v.  Ricamore,  87  Va.  466. 

A  Mere  Change  in  the  Direction  of  the  Wind, 
but  not  so  sudden  or  violent  as  to  be  extra- 
ordinary or  unusual,  will  not  be  regarded  as 
disturbing  the  unbroken  communication  be- 
tween the  negligence  of  the  defendant  and  the 
destruction  of  the  plaintiff's  property  by  fire. 
Northern  Pac.  R.  Co.  v.  Lewis,  51  Fed.  Rep. 
658. 

Fire  Rekindled  by  Wind  After  Flames  Ex- 
tinguished. —  Where  the  fire  set  out,  although 
the  blaze  and  flames  were  extinguished,  re- 
mained smouldering  in  the  turf,  and,  kindled 
again  into  flames  by  an  ordinary  wind,  spread 
to  the  land  of  an  adjoining  owner,  thence  to 
that  of  his  neighbor,  and  still  smouldering  in 
the  turf  was  carried  by  an  ordinarily  strong 
wind  to  the  land  of  another,  the  company  is 
liable  for  the  loss  suffered  by  such  person. 
Louisville,  etc.,  R.  Co.  v.  Nitsche,  126  Ind. 
229,  22  Am.  St.  Rep.  582.  See  also  Krippner 
v.  Biebl,  28  Minn.  139. 

Wall  of  Fire  Ruin  Blown  Down  by  Wind.  — 
Where,  after  the  fire  which  destroyed  the  de- 
fendant's house,  one  of  the  walls  was  left 
standing  in  a  dangerous  condition,  and  the 
defendant,  with  a  knowledge  of  the  fact,  neg- 
lected to  properly  support  or  raze  it,  and  some 
days  after  the  fire  it  was  blown  down  by  a 
high  wind  and  damaged  the  plaintiff's  house,  it 
was  held  defendant  could  not  evade  responsi- 
bility by  a  plea  of  vis  major,  and  was  liable 
for  the  damage  caused.  Nordheimer  v.  Alex- 
ander, 19  Can.  Sup.  Ct.  Rep.  248. 

Wind  May  Be  Such  Intervening  Cause  as  Will 
Excuse  —  Canada.  —  Buchanan  v.  Young,  23 
U.  C.  C.  P.  101;  Beaton  v.  Springer,  24  Ont. 
App.  297;  Murphy  v.  Dalton,  5  Ont.  Rep. 
541. 

Illinois. — Toledo,  etc.,  R.  Co.  v.  Muthers- 
baugh, 71  111.  572. 

Kansas.  —  Kingman,  C.  J.,  in  Kansas  Pac. 
R.  Co.  v.  Butts,  7  Kan.  308;  Sweeney  v.  Mer- 
rill, 38  Kan.  216,  5  Am.  St.  Rep.  734. 

New  York.  —  Calkins  v.  Barger,  44  Barb. 
(N.  Y.)  424. 

North  Carolina.  —  Bluew.  Aberdeen,  etc.,  R. 
Co.,  116  N.  Car.  955. 

3.  Rule  as  to  Railroads.  —  Palmer  v.  Missouri 
Pac.  R.  Co.,  76  Mo.  217. 
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only  a  subsequent  atmospheric  disturbance.  In  the  first  instance  the  defend- 
ant might  be  readily  held  to  anticipate  consequences  which  there  would,  at 
least,  be  more  doubt  about  in  the  latter.  In  fact,  when  a  high  wind  is  blow- 
ing at  the  time,  such  circumstance  of  itself  requires  greater  prudence  and  cau- 
tion in  the  use  of  the  dangerous  element.' 

8.  Natural  and  Proximate  Cause  Question  of  Fact  for  Jury  —  a.  Ix  GENERAL. 
—  It  should  be  continually  borne  in  mind  in  considering  the  authorities  in  this 
connection,  that  the  question  of  natural  and  proximate  cause  and  whether  the 
loss  is  only  a  remote  consequence  of  the  defendant's  wrong  is,  in  general,  one 
of  fact  for  the  jury.2  Thus,  where  the  fire  has  not  been  communicated 
directly  to  the  plaintiff's  property  by  sparks  or  cinders  from  the  locomotive, 
as  where  it  has  spread  from  its  place  of  origin  and  been  communicated  only 
indirectly  to  the  property  consumed,  it  is  a  question  for  the  jury  to  determine 
from  all  the  facts  of  the  case  whether  the  injury  complained  of  is  the  natural 
consequence  of  the  defendant's  negligence,  or  whether  it  has  been  caused  by 
some  intervening  force  or  power  which  stands  naturally  as  the  cause  of  the 


1.  Intervening  Wind  and  Existing  Wind.  — 

See  Kellogg  v.  Chicago,  etc.,  R.  Co.,  26  Wis. 
237,  7  Am.  Rep.  69;  Lawrence,  J.,  in  Fent  v. 
Toledo,  etc.,  R.  Co.,  59  111.  349,  14  Am.  Rep. 
13;  Marvin  v.  Chicago,  etc.,  R.  Co.,  79  Wis. 
140;  Sweeney  v.  Merrill,  38  Kan.  216,  5  Am. 
St.  Rep.  734. 

Wind  as  Existing  Condition.  —  Where  the  evi- 
dence tended  to  show  that  the  wind  was  an  ex- 
isting condition  at  the  very  time  the  negligent 
act  of  starting  the  fire  occurred,  it  was  held 
that  it  would  not  constitute  an  intervening 
efficient  cause.  Lillibridge  v.  McCann,  (Mich. 
1898)  75  N.  W.  Rep.  288. 

Doctrine  that  Defendant  Liable  for  Consequences 
of  Unusual  Wind.  —  In  the  case  of  Tyler  v. 
Ricamore,  87  Va.  466,  the  defendant  requested 
the  trial  court  to  charge  the  jury  that  although 
the  defendant  had  started  the  fire  by  negligent 
conduct,  yet  if  the  fire  was  propagated  and  car- 
ried farther  on  by  a  high  and  unusual  wind 
breaking  the  continuity  of  the  fire,  then  the 
injury  was  too  remote  and  the  plaintiff  could 
not  recover.  The  refusal  to  give  this  instruc- 
tion was  held  to  have  been  proper,  in  which 
connection  the  court  said:  "  In  the  first  place, 
the  instruction  was  not  applicable  to  this  case, 
except  that  it  was  a  very  windy  day  and  the 
fire  was  carried  before  it  as  was  to  be  expected 
as  the  usual  and  ordinary  consequence;  and  in 
the  second  place,  if  the  wind  had  been  un- 
usual and  peculiar,  it  would  not  have  been 
proper.  Having  once  set  the  fire,  the  injury 
resulting  therefrom  was  proximate  and  not  re- 
mote, if  the  burning  was  naturally  and  reason- 
ably to  be  expected  from  the  setting  of  the  fire 
in  the  place  where  it  was  set." 

2.  Question  of  Fact  for  Jury  —  United  States. 
—  Milwaukee,  etc.,  R.  Co.  v.  Kellogg,  94  U. 
S.  469;  While  v.  Colorado  Cent.  R.  Co.,  5  Dill. 
(U.  S.)  428;  Kellogg  v.  Milwaukee,  etc.,  R. 
Co.,  5  Dill.  (U.  S.)  537- 

California.  —  Flynn  v.  San  Francisco,  etc. , 
R.  Co.,  40  Cal.  14,  6  Am.  Rep.  595;  Henry 
v.  Southern  Pac.  R.  Co.,  50  Cal.  176;  Perry  v. 
Southern  Pac.  R.  Co.,  50  Cal.  578,  12  Am.  R. 
Rep.  187;  Butcher  v.  Vaca  Valley,  etc.,  R.  Co., 
67  Cal.  518. 

Connecticut.  —  Martin  v.  New  York,  etc.,  R. 
Co.,  62  Conn.  331. 
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Dakota  Territory.  —  Pielke  v.  Chicago,  etc., 
R.  Co.,  5  Dakota  444. 

Florida. — Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1,  49  Am. 
&  Eng.  R.  Cas.  603. 

Illinois.  —  Toledo,  etc.,  R.  Co.  v.  Pindar,  53 
111.  447,  5  Am.  Rep.  57;  Fent  v.  Toledo,  etc., 
R.  Co.,  59  111.  354,  14  Am.  Rep.  13;  To- 
ledo, etc.,  R.  Co.  v.  Muthersbaugh,  71  111. 
572. 

Iowa.  —  Knight  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  310. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Stan- 
ford, 12  Kan.  354,  15  Am.  Rep.  362;  Atchison, 
etc.,  R.  Co.  v.  Bales,  16  Kan.  252;  Atchison, 
etc.,  R.  Co.  v.  Campbell,  16  Kan.  200. 

Maryland.  —  Green  Ridge  R.  Co.  v.  Brink- 
man,  64  Md.  52,  54  Am.  Rep.  755,  23  Am.  & 
Eng.  R.  Cas.  342;  Philadelphia,  etc.,  R.  Co. 
v.  Constable,  39  Md.  149;  Annapolis,  etc.,  R. 
Co.  v.  Gantt,  39  Md.  144. 

Massachusetts.  —  Perley  v.  Eastern  R.  Co.,. 
98  Mass.  419,  96  Am.  Dec.  645;  Higgins  v. 
Dewey,  107  Mass.  496,  9  Am.  Rep.  63;  Metal- 
lic Compression  Casting  Co.  v.  Fitchburg  R. 
Co.,  109  Mass.  278,  12  Am.  Rep.  689. 

Michigan.  —  Lillibridge  v.  McCann,  (Mich. 
1898)  75°N.  W.  Rep.  288. 

Missouri. — Clemens  v.  Hannibal,  etc.,  R. 
Co.,  53  Mo.  366,  14  Am.  Rep.  460. 

New  Jersey.  —  Delaware,  etc.,  R.  Co.  v.  Sal- 
mon, 39  N.  J.  L.  299,  23  Am.  Rep.  214. 

New  York.  —  Webb  v.  Rome,  etc.,  R.  Co., 
49  N.  Y.  420,  10  Am.  Rep.  389. 

North  Dakota.  — Gram  v.  Northern  Pac.  R. 
Co.,  1  N.  Dak.  252. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Hope,  So  Pa.  St.  373.  21  Am.  Rep.  100;  Penn- 
sylvania, etc.,  Canal,  etc.,  Co.  v.  Lacey,  89 
Pa.  St.  458;  Haverly  v.  State  Line,  etc..  R. 
Co.,  135  Pa.  St.  50,  20  Am.  St.  Rep.  S48;  Oil 
Creek,  etc.,  R.  Co.  v.  Keighron,  74  Pa.  St.  316; 
Lehigh  Valley  R.  Co.  v.  McKeen,  90  Pa.  St. 
122,  35  Am.  Rep.  644;  Confer  v.  New  York, 
etc.,  R.  Co.,  146  Pa.  St.  31.  And  see  Raydure 
v.  Knight,  2  W.  N.  C.  (Pa.)  713. 

Wisconsin.  —  Atkinson  v.  Goodrich  Transp. 
Co.,  60  Wis.  158,  50  Am.  Rep.  352;  Gibbons- 
v.  Wisconsin  Valley  R.  Co.,  66  Wis.  161,  »5> 
Am.  &  Eng.  R.  Cas.  479. 
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misfortune,  in  such  manner  as  to  exonerate  the  latter.1 

Change  of  Wind.  —  Where,  therefore,  the  evidence  shows  that  the  wind  shifted 
or  increased  in  violence  after  the  fire  started  and  before  the  damage  was  done, 
it  is  for  the  jury  to  say  whether  under  all  the  circumstances  of  the  case  the 
change  in  the  direction  or  velocity  of  the  wind  was  such  as  might  reasonably 
have'been  anticipated  by  the  defendant.2 

Not  a  Question  of  Law  or  Science.  —  The  inquiry  as  to  what  is  the  proximate 
cause  of  a  loss  by  fire  is  not,  it  has  been  held,  a  question  of  science  or  legal 
knowledge,  but  is  to  be  determined  by  the  jury,  in  view  of  the  attendant  facts, 
in  accordance  with  common  sense  and  understanding.3 

b.  When  Question  for  Court.  —  It  has  been  said  that  where  the  facts 
of  the  case  are  undisputed,  and  the  intervening  agency  is  manifest,  the  court 
may  determine  the  question  of  proximate  cause  and  instruct  the  jury  outright 
that  the  plaintiff  is  not  entitled  to  recover.4  In  any  event,  if  the  verdict  of 
the  jury  is  in  conflict  with  the  evidence  in  such  particular,  the  verdict  may  be 
set  aside  or  a  judgment  thereon  reversed.5 

c.  Natural  and  Proximate  Cause  under  Statutes.  —  This  question 
has  already  been  discussed  in  this  article.6 

9.  Action  by  Insurer  Who  Has  Paid  Loss  —  a.  Action  IN  Own  Right. 
—  The  fact  that  the  wrongful  act  of  another  in  setting  fire  to  property  has 
rendered  necessary  the  payment  of  insurance  money  thereon  does  not  give 
the  insurer,  in  his  own  right,  an  action  against  the  wrongdoer,  the  insurer's 
loss  being  regarded  as  too  remote  a  consequence  of  the  defendant's  wrong.7 

said  that  whenever  an  intervening  agency 
which  has  transmitted  the  force  of  the  defend- 
ant's wrongful  act  to  the  injury  complained 
of  appears,  the  question  whether  causal  con- 
nection exists,  so  that  the  wrongful  doer 
shall  be  liable,  is  sometimes  a  question  of  law 
and  sometimes  of  fact,  according  to  the  cir- 
cumstances of  the  particular  case.  In  an 
action  for  injuries  resulting  from  fire  originat- 
ing from  the  defendant's  negligence  and  com- 
municated to  the  plaintiff's  property,  where 
distance,  intervening  objects,  or  the  manner 
in  which  the  fire  was  communicated,  present 
the  question  whether  the  plaintiff's  loss  is  at- 
tributable to  the  defendant's  negligent  act;  if 
there  is  no  intervening  agency  apparent  which 
may  stand,  in  law,  as  the  immediate  conse- 
quence of  the  injury,  then  the  question  is  one 
for  the  jury  whether,  under  all  the  conditions 
under  which  the  loss  happened,  the  destruc- 
tion of  the  plaintiff's  property  was  a  result  that 
might  reasonably  have  been  expected  from  the 
defendant's  negligent  act. 

5.  Setting  Aside  Verdict.  —  Missouri  Pac.  R. 
Co.  v.  Cullers,  81  Tex.  382. 

Verdict  Against  Evidence  —  Illustration.  —  A 
fire  was  started  at  the  side  of  a  track  and 
burned  three  milesand  consumed  the  plaintiff's 
haystacks,  which  had  been  plowed  around  as 
was  usual.  The  evidence  showed  that  a  high 
wind  was  blowing  at  the  time  towards  the  plain- 
tiff's premises,  with  dry  grass  and  stubble  all 
the  way  from  the  track  to  the  haystacks.  It 
was  held,  however,  that  such  a  result  might 
reasonably  have  been  anticipated  by  starting 
a  fire  at  such  a  time,  and  a  special  finding  by 
the  jury  that  it  could  not  have  been  anticipated 
was  against  the  evidence.  Manhattan,  etc., 
R.  Co.  v.  Keeler,  32  Kan.  163. 

6.  See  supra,  this  title,  General  Ride  as  Now 
Existing  —  Rule  under  Modem  Statutes  —  Nat- 
ural and  Proximate  Cause. 

7.  Action  by  Insurer  in  Own  Right.  —  Con- 
Volume  XIII. 


1.  Whether  There  Has  Been  Intervening 
Agency. —  Fent  v.  Toledo,  etc.,  R.  Co.,  59  111. 
354,  14  Am.  Rep.  13;  Annapolis,  etc.,  R.  Co. 
v.  Gantt,  39  Md.  144;  Green  Ridge  R.  Co  v. 
Brinkman,  64  Md.  52,  54  Am.  Rep.  755-  And 
see  Baltimore,  etc.,  R.  Co.  v.  Shipley,  39  Md. 
251;  Philadelphia,  etc.,  R.  Co.  v.  Constable, 
30  Md.  149. 

2.  Change  of  Wind.  —  Gram  v.  Northern  Pac. 
R.  Co.,  1  N.  Dak.  252. 

3.  Leading  Case.  —  Milwaukee,  etc.,  R.  Co. 
v.  Kellogg,  94  U.  S.  474.  This  case  may  well 
be  regarded  as  one  of  the  leading  American 
cases  on  the  subject  of  proximate  and  remote 
cause  as  applying  to  losses  by  fire. 

4.  When  Question  for  Court.  —  Northern  Pac. 
R.  Co.  v.  Lewis,  51  Fed.  Rep.  658;  Hoag  v. 
Lake  Shore,  etc.,  R.  Co.,  85  Pa.  St.  293,  27 
Am.  Rep.  653. 

Change  in  Direction  of  Wind.  —  Thus,  where 
the  evidence  shows  a  mere  change  in  the  di- 
rection of  the  wind,  but  not  of  an  unusual  or 
extraordinary  character,  it  was  held  to  be  with- 
in the  province  of  the  court  to  instruct  the  jury 
that  such  circumstance  did  not  constitute  such 
an  intervening  cause  as  would  exonerate  the 
defendant  from  liability  for  his  negligence. 
Northern  Pac.  R.  Co.  v.  Lewis,  51  Fed.  Rep.  658. 

Where  the  Plaintiffs  Building  Was  About  One 
Hundred  Rods  from  the  building  first  fired  by 
the  negligence  of  the  railway  company,  and 
there  were  no  intervening  buildings  or  com- 
bustible matter  between  the  two  to  operate  as 
a  means  of  conveying  the  fire  from  the  one  to 
the  other,  the  court  held,  as  a  matter  of  law, 
that  there  was  no  reasonable  probability  of  the 
fire  extending  from  the  first  building  to  the 
second,  and  so  directed  a  verdict  for  the  de- 
fendant. Toledo,  etc.,  R.  Co.  v.  Muthers- 
baugh,  71  111.  572. 

Sometimes  Question  of  Law  and  Sometimes  Fact. 
—  In  the  case  of  Delaware,  etc.,  R.  Co.  v.  Sal- 
mon, 39  N.  J.  L.  299,  23  Am.  Rep.  214,  it  was 
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b.  Rule  of  Subrogation.  —  In  some  jurisdictions,  by  virtue  of  the 
equitable  doctrine  of  subrogation  or  by  statute,  an  insurer  who  has  paid  a  loss 
by  fire  may,  in  the  name  of  the  insured,  maintain  an  action  against  the  per- 
son primarily  liable  therefor.1 

c.  Equitable  Assignment  Rule.  —  Other  cases  seem  to  regard  the 
receipt  of  insurance  money  as  operating  as  an  equitable  assignment  pro  tanto 
of  the  right  of  action  of  the  owner  of  the  property  burned  against  the  wrong- 
doer,2 whereby  an  insurance  company  may,  in  the  name  of  the  equitable 
assignor,  with  or  without  his  consent,  maintain  an  action  against  the  person 
whose  negligence  caused  the  loss.3  Nor  will  a  release  to  the  wrongdoer 
executed  by  the  owner  of  the  property  avail  the  former  in  an  action  by  such 
equitable  assignees.4 

VI.  Negligence  —  1.  In  General. —This  section  will  be  devoted  to  a  con- 
sideration of  what  facts  constitute  negligence,  in  the  several  particulars  in 
which  a  fire  may  be  started  or  permitted  to  spread  so  as  to  impose  a  liability 
in  damages. 

2.  What  Is  Negligence  —  a.  In  General.  —  The  subject  of  negligence  in 
general  will  be  fully  considered  elsewhere  in  this  series.5 

b.  In  Connection  with  Present  Topic.  —  It  has  been  said  in  this  con- 
nection that  the  liability  of  a  railroad  company  for  setting  fire  to  a  building 
by  sparks  from  a  locomotive  depends  upon  whether  there  was  negligence, 
which  means  some  wrongful  or  unauthorized  act,  or  the  omission  of  some- 
duty,0  or  the  absence  of  due  care,  according  to  the  circumstances.7 

necticut  Mut.  L.  Ins.  Co.  v.  New  York,  etc., 
R.  Co.,  25  Conn.  265,  65  Am.  Dec.  571;  Dun- 
leavy  v.  Stockwell,  45  111.  App.  230;  Rocking- 
ham Mut.  F.  Ins.  Co.  v.  Bosher,  39  Me.  253; 
Lumberman's  Mut.  Ins.  Co.  v.  Kansas  City, 
etc.,  R.  Co.,  (Mo.  1899)  50  S.  W.  Rep.  281; 
Louisville,  etc.,  R.  Co.  v.  Manchester  Mills, 
88  Tenn.  663;  Menominee  River  Sash,  etc., 
Co.  v.  Milwaukee,  etc.,  R.  Co.,  91  Wis.  447. 

1.  Subrogation  of  Insurer — England.  —  Dar- 
rell  v.  Tibbitts,  5  Q.  B.  Div.  560;  Mason  v. 
Sainsbury,  3  Doug.  61,  26  E.  C.  L.  36. 

United  States.  — vEtna  Ins.  Co.  v.  Hannibal, 
etc.,  R.  Co.,  3  Dill.  (U.  S.)  1;  Hall  v.  Railroad 
Companies,  13  Wall.  (U.  S.)  367;  Chicago,  etc., 
R.  Co.  v.  Pullman  Southern  Car  Co.,  130  U. 
S.  79- 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Fire 
Assoc.,  55  Ark.  163. 

Connecticut.  —  Connecticut  Mut.  L.  Ins.  Co. 
v.  New  York,  etc.,  R.  Co.,  25  Conn.  265,  65 
Am.  Dec.  571. 

Georgia.  —  Holcombe  v.  Richmond,  etc.,  R. 
Co.,  78  Ga.  776. 

Illinois.  —  Peoria  M.  &  F.  Ins.  Co.  v.  Frost,  37 
111.  333;  Hartford  Ins.  Co.  v.  Pennell,  2  111. 
App.  609. 

Massachusetts.  —  Hart  v.  Western  R.  Corp., 
13  Met.  (Mass.)  99. 

Neic  Jersey.  —  Monmouth  County  Mut.  F. 
Ins.  Co.  v.  Hutchinson,  21  N.  J.  Eq.  107; 
Weber  v.  Morris,  etc.,  R.  Co.,  35  N.  J.  L.  409, 
10  Am.  Rep.  253. 

New  York.  — Connecticut  F.  Ins.  Co.  v.  Erie 
R.  Co.,  73  N.  Y.  399,  29  Am.  Rep.  171. 

Oregon.  —  Home  Mut.  Ins.  Co.  v.  Oregon  R., 
etc.,  Co.,  20  Oregon  569,  23  Am.  St.  Rep.  151. 

Tennessee.  —  Deming  v.  Merchants'  Cotion- 
Press,  etc.,  Co.,  90  Tenn.  306. 

Wisconsin.  — Swarthout  v.  Chicago,  etc.,  R. 
Co.,  4q  Wis.  625. 

It  Should  Be  Distinctly  Observed  that  recovery 


by  the  insurer  in  such  cases  is  not  because 
of  injury  in  their  contract  relations  with  the 
owner  of  the  property  destroyed,  but  strictly 
by  virtue  of  the  equitable  doctrine  of  subroga- 
tion. Connecticut  Mut.  L.  Ins.  Co.  v.  New 
York,  etc.,  R.  Co.,  25  Conn.  265,  65  Am.  Dec. 
571.    See  generally  the  title  Subrogation. 

2.  Insurer  as  Equitable  Assignee  of  Right  of  Ac- 
tion. —  A.'s  house,  which  was  insured,  was  in- 
jured by  afire  communicated  by  a  locomotive, 
and  the  underwriters  paid  to  A.  the  amount  of 
his  loss,  fcr  which  the  railroad  corporation 
was  also  by  law  responsible  to  him.  It  was 
held  that  A.,  by  receiving  payment  of  the  un- 
derwriters, became  trustee  for  them,  and,  by- 
necessary  implication,  made  an  equitable 
assignment  to  them  of  his  right  to  recover  of 
the  railroad  corporation;  and  that  the  under- 
writers, on  indemnifying  A.,  might  bring  an 
action  in  his  name  for  their  own  benefit 
against  the  railroad  corporation,  and  that  A. 
could  not  legally  release  such  action.  Hart 
v.  Western  R.  Corp.,  13  Met.  (Mass.)  99;  Chi- 
cago, etc.,  R.  Co.  v.  Emmons,  42  111.  App.  138. 

3.  Hart  v.  Western  R.  Corp.,  13  Met. 
(Mass.)  99. 

4.  Hart  v.  Western  R.  Corp.,  13  Met.  (Mass.) 
99.  And  see  Regan  v.  New  York,  etc.,  R.  Co., 
60  Conn.  124,  25  Am.  St.  Rep.  306;  Connecti- 
cut Mut.  L.  Ins.  Co.  v.  New  York,  etc.,  R.  Co., 
25  Conn.  265,  65  Am.  Dec.  571;  Connecticut 
F.  Ins.  Co.  v.  Erie  R.  Co.,  73  N.  Y.  399.  29  Am. 
Rep.  171.   See  generally  the  title  Subrogation. 

5.  See  the  title  Nf.gi.igence. 

6.  Negligence  in  Fire  Cases.  —  Sheldon  v. 
Hudson  River  R.  Co.,  14  N.  Y.  21S,  67  Am. 
Dec.  155. 

7.  Absence  of  Due  Care.  —  Willes,  J.,  in  Yaughan 
v.  Taff  Vale  R.  Co.,  5  H.  &  N.  679. 

Doctrine  that  Negligence  Is  Absence  of  Such 
Care  as  Would  Have  Prevented  Accident.  —  In 
the  case  of  Pennsylvania  Co.  v.  Watson,  81* 
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It  May  Be  Observed  Generally  that  the  defendant's  negligence  may  consist  in  the 
negligent  starting  of  a  fire  on  his  own  premises  or  on  the  premises  of  another, 
or  of  negligence  in  permitting  the  spread  of  a  fire  rightfully,  or  at  least  not 
negligently,  set  out.1 

c.  Negligence  in  Starting  Fire.  —  It  is  the  undoubted  right  of  a 
party  to  kindle  a  fire  on  his  own  property,  provided  his  neighbor  is  not  likely 
to  be  injured  thereby.2  Thus,  a  person  may  start  a  fire  in  his  enclosed  field 
on  a  calm  morning,  where  there  is  no  reason  to  suppose  he  will  not  be  able  to 
control  it,  and  though,  owing  to  a  sudden  and  unexpected  gust  of  wind,  it 
does  escape  upon  adjoining  premises,  he  will  not  be  liable.3  On  the  other 
hand  the  setting  out  of  fire  on  one's  own  premises,  though  for  a  lawful  pur- 
pose,'may  be  negligence,4  and  a  person  who  involuntarily  but  negligently  sets 
fire  to  his  own  house  may  be  held  liable  to  his  neighbor  to  whose  house  the 
flames  are  communicated  from  the  former.5  Where  a  railroad  company  in  a 
season  of  great  drought  set  out  a  fire  for  the  purpose  of  consuming  the  com- 
bustibles on  its  right  of  way,  which  extended  over  beds  of  turf  or  peat,  the 
same  substance  forming  the  surface  of  the  body  of  adjoining  lands,  it  was 


Pa.  St.  293,  which  was  an  action  for  damages 
from  a  fire  alleged  to  have  been  started  by 
sparks  from  defendant's  locomotive,  it  was 
said  that  negligence  was  the  absence  of  such 
care  as  would  have  been  sufficient  to  avoid  the 
danger  and  secure  safety.  This  is  certainly 
erroneous,  for  if  this  were  true,  every  fire  set 
out  by  a  railroad  company  would  be,  of  neces- 
sity, negligent.  See  as  to  this  view  the  case  of 
Hill  v.  Ontario,  etc.,  R.  Union  Co.,  13  U.  C.  Q. 
B.  503,  where  it  was  held  that  the  object  of  the 
legislature  in  sanctioning  the  use  of  a  danger- 
ous agent  such  as  a  locomotive  to  transport 
the  passengers  upon  a  railway,  could  not  be 
that  the  company  would  be  bound  to  adopt 
such  a  speed  or  such  conduct  in  the  manage- 
ment of  its  engines  as  might  entirely  avoid 
all  danger  from  the  emission  of  sparks. 

Negligence  in  Setting  Out  a  Fire  is  the  absence 
of  such  care  as  persons  of  ordinary  prudence 
are  expected  to  exercise  under  like  circum- 
stances. Lillibridge  v.  MeCann,  (Mich.  1898) 
75  N.  W.  Rep.  2SS. 

1.  In  What  Negligence  May  Consist. —  Sweeney 
v.  Merrill,  38  Kan.  216,  5  Am.  St.  Rep.  734. 

2.  Negligence  in  Starting  Fire.  —  Ball  z:  Grand 
Trunk  R.  Co.,  16  U.  C.  C.  P.  252;  Atchison, 
etc.,  R.  Co.  v.  Dennis,  38  Kan.  424;  Sweeney 
v.  Merrill,  38  Kan.  216,  5  Am.  St.  Rep.  734; 
Gulf,  etc.,  R.  Co.  v.  Cusenberry,  86  Tex.  525. 

A  Railroad  Company  Has  a  Right  to  Burn  Off 
Dry  Grass  and  Weeds  from  its  right  of  way,  and 
is  not  responsible  for  fire  which  results  there- 
from, caused  by  no  negligence  or  carelessness 
on  the  part  of  the  company.  Atchison,  etc., 
R.  Co.  v.  Dennis,  38  Kan.  424,  32  Am.  &  Eng. 
R.  Cas.  318. 

3.  Fire  Set  on  Calm  Morning.  —  Sweeney  v. 
Merrill,  38  Kan.  216,  5  Am.  St.  Rep.  734. 
Consider  in  this  connection,  supra,  this  title. 
Natural  and  Proximate  Cause  —  Wind  as  Inter- 
vening Cause. 

4.  May  Be  Negligence  —  Canada.  - —  Wilkins  v. 
Row,  15  U.  C.  C.  P.  325. 

Illinois.  —  Dunleavy  v.  Stockwell,  45  111. 
A  pp.  230. 

Indiana.  —  Brummit  v.  Furness,  I  Ind.  App. 
401;  Chicago,  etc.,  R.  Co.  v.  Luddington,  10 
Ind.  App.  636;  Tien  v.  Louisville,  etc.,  R. 
Co.,  15  Ind.  App.  304;  Louisville,  etc.,  R.  Co. 
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v.  Nitsche,  126  Ind.  231,  22  Am.  St.  Rep.  582. 

Minnesota. — Dewey  v.  Leonard,  14  Minn.  153. 

Mississippi .  —  Mobile,  etc.,  R.  Co  v.  Stin- 
son,  74  Miss.  453. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Cusenberry, 
86  Tex.  525. 

Wisconsin.  —  Austin  v.  Chicago,  etc.,  R, 
Co.,  93  Wis.  496. 

Rule  Stated.  —  If  a  person  sets  fire  to  the 
grass  or  stubble  on  his  own  land,  when  on  ac- 
count of  the  surrounding  circumstances  it  is 
likely  or  probable  that  damage  to  others  will 
follow,  he  is  liable  therefor  if  damage  ensues 
accordingly.    Dewey  n.  Leonard,  14  Minn.  153. 

Due  Care  and  Discretion  Required. —  A  person 
must  exercise  due  care  and  discretion  as  to  the 
time  and  mode  of  clearing  his  land,  and  if  his 
neighbor  is  injured  by  rashness  or  inconsider- 
ateness  on  his  part  in  setting  out  a  fire  for 
that  purpose,  he  will  be  liable  for  it.  Wilkins 
v.  Row,  15  U.  C.  C.  P.  325. 

Combustibles  on  Bight  of  Way.  —  In  the  case 
of  Gulf,  etc.,  R.  Co.  -'.  Cusenberry,  5  Tex. 
Civ.  App.  114,  it  was  held  not  error  to  refuse 
an  instruction  that  a  railroad  "  had  the  right 
to  kindle  a  fire  on  its  right  of  way  for  the  pur- 
pose of  burning  it  off,  if  it  used  reasonable 
care  to  prevent  it  from  spreading  and  injuring- 
the  property  of  others,"  as,  it  was  said,  combus- 
tibles might  accumulate  on  the  right,  of  way 
to  such  an  extent  that  the  very  act  of  setting 
out  a  fire  would  itself  constitute  nrgligence. 

Due  Care  in  Preventing  Spread  No  Excuse.  —  If 
a  party  has  been  negligent  in  setiing  out  fire 
he  cannot  escape  liability  by  showing  that  he 
made  reasonable  efforts  or  exercised  due  dili- 
gence to  prevent  its  spread.  Dunleavy  v. 
Stockwell,  45  111.  App.  230;  Brummit  v.  Fur- 
ness, 1  Ind.  App.  401;  Chicago,  etc.,  R.  Co.  v. 
Luddington,  10  Ind.  App.  636;  Austin  v.  Chi- 
cago, etc.,  R.  Co.,  93  Wis.  496. 

5.  Involuntary  Fire.  —  Lillibridge  v.  McCann. 
(Mich.  1898)  75  N.  W.  Rep.  288. 

Negligence  in  Construction  of  Hay  Rick.  —  An 
action  lies  against  a  party  for  so  negligently 
constructing  and  keeping  a  hay  rick  on  the  ex- 
tremity of  his  land,  that  in  consequence  of  its 
spontaneous  ignition  his  neighbor's  house  is 
burned  down.  Vaughan  v.  Menlove,  3  Bing. 
N.  Cas.  468,  32  E.  C.  L.  208. 
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deemed  guilty  of  negligence.1  Such  conduct,  indeed,  was  held,  under  the 
circumstances,  to  constitute  a  positive  wrong,  and  not  mere  passive  negli- 
gence.2 

d.  Negligence  in  Not  Preventing  Spread.  —  Although  there  may  be 
no  negligence  in  setting  out  a  fire,  there  may  be  such  remissness  in  not  pre- 
venting the  spread  of  the  flames  as  will  render  the  party  so  derelict  liable  in 

damages.3 


1.  Setting  Fire  in  Dry  Season — Substratum  of 
Peat.  —  Louisville,  etc.,  R.  Co.  v.  Nitsche,  126 
Ind.  229,  22  Am.  St.  Rep.  582.  And  see  Tien 
v.  Louisville,  etc.,  R.  Co.,  15  Ind.  App.  304; 
Mobile,  etc.,  R.  Co.  v.  Stinson,  74  Miss.  453. 

It  Is  Negligence  in  the  Owner  of  Land  to  start 
a  fire  on  it  when  it  is  covered  with  stubble  in 
a  highly  inflammable  state,  extending  up  to 
and  beyond  the  line  of  an  adjacent  property 
owner,  and  so  also  it  is  negligence  for  such  a 
person  to  start  a  fire  in  a  dry  season  in  his 
peat  bed  filled  with  decayed  roots,  where  such 
bed  is  immediately  surrounded  by  soil  of  the 
same  kind,  owned  by  another.  Brummit  v. 
Furness,  I  Ind.  App.  401. 

2.  Negligence  Amounting  to  Positive  Wrong.  — 
Elliott,  J.,  in  Louisville,  etc.,  R.  Co.  v. 
Nitsche,  126  Ind.  231,  22  Am.  St.  Rep.  582. 

3.  Permitting  or  Not  Preventing  Spread  — 
Canada.  —  Ball  v.  Grand  Trunk  R.  Co.,  16  U. 
C.  C.  P.  252. 

Arkansas. — St.  Louis  Southwestern  R.  Co. 
v.  Ford,  65  Ark.  96. 

California.  —  Cleland  v.  Thornton,  43  Cal. 
437- 

Delaware.  —  Dolby  v.  Hearn,  1  Marv.  (Del.) 
153-  , 

Illinois.  —  Bass  v.  Chicago,  etc.,  R.  Co.,  28 
111.  18,  81  Am.  Dec.  254. 

Indiana.  —  New  York,  etc.,  R.  Co.  v.  Gross- 
man, 17  Ind.  App.  652;  Louisville,  etc.,  R.  Co. 
v.  Palmer,  13  Ind.  App.  161 ;  Indiana,  etc.,  R. 
Co.  v.  Overman,  110  Ind.  538. 

Maine.  —  Hewey  v.  Nourse,  54  Me.  256. 

Missouri.  —  Kenney  v.  Hannibal,  etc.,  R. 
Co.,  63  Mo.  99,  20  Am.  R.  Rep.  275,  70  Mo.  252. 

New  York.  —  Webb  v.  Rome,  etc.,  R.  Co., 
49  N.  Y.  420,  10  Am.  Rep.  389.  And  see 
O'Neill  v.  New  York,  etc.,  R.  Co.,  115  N.  Y. 
579- 

South  Dakota.  —  Mattoon  v.  Fremont,  etc., 
R.  Co.,  6  S.  Dak.  301. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Pool,  10  Tex. 
Civ.  App.  682;  International,  etc.,  R.  Co.  v. 
Mclver,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
438;  Missouri  Pac.  R.  Co.  v.  Platzer,  73  Tex. 
117,  15  Am.  St.  Rep.  771;  Gulf,  etc.,  R.  Co.  v. 
Cusenberry,  5  Tex.  Civ.  App.  114. 

Rule  Stated  —  Negligence  in  Not  Preventing 
Spread.  —  In  the  case  of  Ball  v.  Grand  Trunk 
R.  Co.,  16  U.  C.  C.  P.  252,  the  court  observed 
that  the  rule  of  law  was  clear  that  any  one 
may  kindle  a  fire,  or  finding  it  kindled  on  his 
own  land  may  allow  it  to  burn,  if  he  pleases, 
to  some  extent,  provided  it  does  not  injure  his 
neighbor;  but  if  it  be  likely  to  spread  so  as  to 
injure  him,  he  is  bound  to  put  it  out.  or  at 
least  to  use  his  best  endeavors  to  prevent  its 
spreading;  and  if  he  does  not,  he  is  liable. 

Though  the  Time  of  Setting  a  Fire  Be  Suitable 
and  the  Manner  of  Setting  It  Prudent,  yet  if  the 
defendant  is  negligent  in  its  management  and 
control,  whereby  the  fire  spreads  and  injures 
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the  property  of  another,  the  defendant  is  liable 
in  damages  for  the  injury  done.  Hewey  v. 
Nourse,  54  Me.  256. 

Fire  Starting  in  Combustibles  on  Right  of  Way. 
—  Where  a  fire  is  started  by  a  passing  train  in 
inflammable  matter  which  has  been  permitted 
to  accumulate  on  the  right  of  wav,  which  is 
soon  afterward  discovered  by  the  company's 
station  agent,  the  company  is  liable  for  his 
negligence  in  not  extinguishing  it  before  it 
spreads  to  the  plaintiff's  premises  adjoining. 
Eighme  v.  Rome,  etc.,  R.  Co.,  (Supreme  Ct.) 
10  N.  Y.  Supp.  600,  57  Hun  (N.  Y.)  586.  And 
similarly;  "  If  the  appellant  negligently 
suffered  the  fire  to  escape  from  the  right  of 
way,"  it  was  said  in  Terre  Haute,  etc.,  R.  Co. 
v.  Walsh,  11  Ind.  App.  18,  "  it  is  liable,  though 
not  liable  for  the  act  of  setting  fire  upon  the 
right  of  way.  Pittsburgh,  etc.,  R.  Co.  v. 
Hixon,  79  Ind.  111;  Pittsburgh,  etc.,  R.  Co.  v. 
Jones,  86  Ind.  496,  44  Am.  Rep.  334;  Brink- 
man  v.  Bender,  92  Ind.  234;  Louisville,  etc., 
R.  Co.  v.  Ehlert,  87  Ind.  339;  Wabash,  etc.  R. 
Co.  v.  Johnson,  96  Ind.  40;  Louisville,  etc.,  R. 
Co.  v.  Nitsche,  126  Ind.  229,  22  Am.  St.  Rep 
582." 

A  Railroad  Company  Has  the  Right  to  set  fire 

to  and  burn  the  dry  grass  and  other  combusti- 
ble material  on  its  right  of  way;  but,  it  has 
been  held,  it  is  bound  at  its  peril  to  keep  such 
fire  within  its  own  limits.  Indiana,  etc.,  R. 
Co.  v.  Overman,  no  Ind.  538,  29  Am.  &  Eng. 
R.  Cas.  161. 

leaving  Kiln  Unguarded. —  It  has  been  held 
negligence  on  the  part  of  the  proprietor  of  a 
porcelain  factory  to  leave  the  kiln  unguarded 
and  unattended  from  the  time  the  fire  ceased 
to  be  fed,  when  the  heat  was  three  thousand 
degrees  F.,  until  the  kiln  cooled,  requiring  from 
twelve  to  fifteen  hours.  Hauch  v.  Hernandez, 
41  La.  Ann.  992. 

Failure  to  Provide  Fire  Extinguishers.  —  The 
proprietor  of  a  lumber  mill  may  be  deemed 
negligent  and  so  liable  to  the  owner  of  lumber 
destroyed  by  fire  on  his  premises  in  conse- 
quence of  a  lack  of  such  means  for  extin- 
guishing fires  as  an  ordinarily  prudent  man 
would  use,  having  due  regard  for  the  safety  of 
his  own  property  and  that  of  his  neighbors. 
McNally  v.  Colwell,  91  Mich.  527,  30  Am.  St. 
Rep.  494;  Cowley  v.  Colwell,  91  Mich.  537. 

Degree  of  Care  to  Prevent  Spread  of  Fire.  —  Al- 
though a  railway  company  may  not  be  guilty 
of  negligence  in  setting  out  a  fire,  it  is  subjecr 
to  the  duty  of  using  such  means  to  extinguish 
it  as  the  circumstances  would  indicate  to  a 
prudent  man  were  proper;  and  for  the  failure 
to  employ  such  means,  it  is  liable  in  an  action 
for  damages.  Missouri  Pac.  R.  Co.  v.  Platzer, 
73  Tex.  117,  15  Am.  St.  Rep.  771. 

Due  Care  Question  of  Fact  for  Jury.  —  Whether 
section  hands  who  were  working  a  consider- 
able distance  from  a  fire  used  due  diligence  in 
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illustration.  —  Thus,  though  a  locomotive  engine  is  properly  equipped  to 
prevent  the  escape  of  fire,  and  is  skilfully  and  prudently  managed  and  con- 
trolled, yet  if  fire  does  in  fact  escape  and  the  servants  of  the  railroad  com- 
pany neglect  to  extinguish  the  flames  to  prevent  their  communication  to 
adjacent  property,  the  company  will  be  liable  for  the  damage  j1  and  though 
the  servants  of  a  railroad  company  in  kindling  the  fire  were  acting  without  the 
scope  of  their  authority,  yet  the  corporation  may  be  liable  in  damages  for 
their  failure,  subsequently,  to  prevent  the  spread  of  the  flames.* 

Entry  upon  Plaintiff's  Premises.  —  It  has  been  held  the  duty  of  the  servants  of  a 
railroad  company  to  enter  upon  the  premises  of  the  plaintiff,  if  necessary,  for 
the  purpose  of  extinguishing  fire  communicated  thereto  from  combustibles  on 
the  right  of  way.3 


•extinguishing  the  fire,  is  a  question  for  the 
jury.  Missouri  Pac.  R.  Co.  v.  Platzer,  73  Tex. 
117,  15  Am.  St.  Rep.  771,  38  Am.  &  Eng.  R. 
Cas.  366. 

Circumstances  Held  Not  Negligence  Per  Se.  — 

In  the  case  of  Calkins  v.  Barger,  44  Barb.  (N. 
Y.)  424,  it  was  held  that  the  mere  fact  that  the 
defendant  kindled  a  fire  on  his  own  premises 
in  a  dry  time  to  burn  refuse  material,  and  then 
took  his  departure  without  leaving  any  one  to 
■watch  the  fire,  did  not  constitute  negligence 
j>er  se,  so  as  to  render  him  liable  for  injury  to 
a  neighbor  to  whose  premises  the  fire  was 
communicated  by  reason  of  a  sudden  rise  of 
the  wind. 

When  Error  to  Submit  Issue  to  Jury.  —  In  the 

•case  of  Missouri  Pac.  R.  Co.  v,  Donaldson,  73 
Tex.  124,  however,  which  was  an  action 
against  a  railroad  company  for  damages  for 
injury  to  grass  caused  by  sparks  from  one  of 
its  engines,  the  only  evidence  bearing  on  the 
question  whether  the  company's  employees 
could  have  extinguished  the  fire  was  that  two 
section  hands  were  at  work  on  the  road  about 
half  a  mile  from  the  place  where  the  fire 
began,  and  that  the  grass  was  very  dry,  and  a 
strong  wind  blowing  at  the  time,  making  the 
fire  spread  very  rapidly.  The  court  held  that 
on  this  evidence  a  charge  was  not  justified  per- 
mitting the  jury  to  find  that  the  company  was 
guilty  of  negligence  in  that  its  servants  not  on 
its  trains  did  not  extinguish  the  fire. 

1.  Fire  from  Engine  —  No  Negligence  in  Escape. 
—  Brill  v.  Grand  Trunk  R.  Co.,  16  U.  C.  C.  P. 
252;  Kenney  v.  Hannibal,  etc.,  R.  Co.,  63 
Mo.  99. 

But  See  in  This  Connection  the  case  of  Kenney 
v.  Hannibal,  etc.,  R.  Co.,  70  Mo.  252,  (which 
was  another  trial  of  the  case  referred  to  above 
in  63  Mo.  99),  in  which  it  was  held  that  where 
a  passing  train  started  a  fire  on  the  right  of 
way,  the  company  was  not  liable  for  the  failure 
of  its  section  hands  who  were  present,  to  stop 
the  fire  before  it  extended  to  the  adjoining 
lands,  unless  the  company  was  negligent  in 
starting  the  fire.  The  stopping  of  fires  is  not 
within  the  line  of  employment  of  section 
hands,  and  it  is  no  more  their  duty  to  extin- 
guish fire  than  any  other  person's  who  might 
see  it. 

2.  Fire  Started  by  Servants  Without  Line  of  Du- 
ties.—  St.  Louis  Southwestern  R.  Co.  v.  Ford, 
65  Ark.  96. 

3.  Duty  to  Enter  on  Plaintiffs  Premises.  —  In 

the  case  of  Bass  v.  Chicago,  etc.,  R.  Co.,  28 
111.  18,  81  Am.  Dec.  254,  the  facts  were  that  fiie 
communicated  to  combustibles  on  the  right  of 
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way  had  spread  to  the  plaintiff's  adjoining 
stubble  field  and  there  consumed  a  large  quan- 
tity of  his  grain.  It  appeared  that  while  the 
fire  was  in  progress  through  the  stubble  field, 
about  twenty  servants  of  the  defendant  were 
at  hand  and  were  notified,  and  might  have  ar- 
rested the  flames  and  extinguished  them  before 
they  reached  the  stacks  of  grain.  The  court 
held  the  case  10  be  "  greatly  aggravated  "  by 
this  fact;  and  said  further  that  "  the  plea  set 
up  by  the  defendant  for  the  refusal  of  its  serv- 
ants to  make  an  effort  to  extinguish  the  fire, 
that  they  had  no  right  to  enter  upon  the  plain- 
tiff's premises  for  such  purpose,"  was  too  ab- 
surd to  notice  further  than  to  stamp  such  con- 
duct "  as  unworthy  of  civilized  and  Christian 
men." 

Prohibition  by  Owner  to  Extinguish  Fire  —  Lia- 
bility under  Special  Statute.  —  A  statute  making 
railroad  corporations  insurers  against  the  con- 
sequences of  fire  communicated  by  engines, 
implies  the  right  and  duty  on  their  part  to  put 
it  out  when  communicated.  How  they  would 
be  affected  by  a  prohibition  from  the  owner  to 
enter  upon  the  land  for  the  purpose,  has  been 
held  a  matter  of  doubt.  See  Simmonds  v.  New 
York,  etc.,  R.  Co.,  52  Conn.  264,  52  Am.  Rep. 
587,  23  Am.  &  Eng.  R.  Cas.  369. 

Failure  to  Stop  Train  to  Extinguish  Fire.  — 
Where  the  engine  on  the  defendant's  train  (a 
gravel  train)  on  which  were  a  number  of  its 
servants,  set  fire  to  combustibles  on  the  track 
with  the  knowledge  of  defendant's  servants  in 
charge  of  the  train,  the  failure  to  stop  the  train 
and  extinguish  the  flames  was  held  to  be  such 
negligence  as  would  render  the  company  liable 
for  damages  to  the  plaintiff's  property  to  which 
the  fire  spread  from  the  right  of  way.  Rolke 
v.  Chicago,  etc.,  R.  Co.,  26  Wis.  537. 

But  in  the  case  of  Mississippi  Home  Ins.  Co. 
v.  Louisville,  etc.,  R.  Co.,  70  Miss.  119,  it  was 
held  generally,  that  a  railroad  company  is 
under  no  duty  to  contiguous  owners  to  stop  its 
train  to  extinguish  fires  which,  without  its 
fault  or  negligence,  are  set  out  by  the  loco- 
motive. 

See  also  in  this  connection  the  case  of  Mis- 
souri Pac.  R.  Co.  v.  Donaldson,  73  Tex.  124, 
in  which  it  was  held  that  the  liability  of  a  rail- 
road for  the  negligence  of  its  employees  in 
failing  to  exercise  such  care  as  one  of  ordinary 
prudence  would  to  extinguish  a  fire  kindled  by 
sparks  from  the  engine  attached  to  a  passing 
train,  exists  only  when  the  employee  is  not  at 
the  time  engaged  in  some  duty  owing  from  the 
company  to  the  public.  Hence  a  charge  to  a 
jury  which  makes  the  railroad  company  liable 
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Failure  to  Keep  Watchmen  Stationed  Along  Line  of  Road.  —  A  railroad  company  is. 
not,  as  a  rule,  obliged  to  keep  men  stationed  along  the  line  of  its  road  either 
to  guard  against  or  to  extinguish  fires  which  may  occur  1 

e.  Negligence  in  Construction  of  Buildings."  —  There  may  also  be 
such  negligence  m  the  manner  of  the  Construction  of  railroad  or  other  build 
ings,  as  will  render  the  company  or  an  individual  defendant  liable  in  damaces 
for  injuries  by  fire  resulting.*  Thus,  where  a  railroad  company  erected  a 
switch  house  adjacent  to  the  plaintiff's  wooden  structure,  the  flue  of  the  defend- 
ant s  building  being  so  constructed  as  to  permit  the  escape  of  sparks  in  large 
quantities,  the  company  was  held  liable  for  the  destruction  of  the  plaintiff's 
building  so  caused.3  r 

/.  Combustibles  on  Right  of  Way  — (i)  General  Rule.  —  A  railroad 
company  is  required  to  keep  its  track  and  the  land  of  its  right  of  way  adjacent 
thereto  free  from  combustible  and  inflammable  substances  which  are  likely  to 
be  ignited  by  sparks  from  passing  engines  and  to  communicate  fire  to  adjacent 
property.4  J 


for  the  failure  of  its  employees  on  a  passing 
train  to  use  proper  care  to  extinguish  the  fire, 
without  regard  to  the  duty  of  the  company  to 
the  public  which  would  preclude  the  stoppage 
of  the  train,  is  error. 

1.  Watchmen  Along  Line  of  Road.  —  Indian- 
apolis, etc.,  R.  Co.  v.  Paramore,  31  Ind.  147; 
Baltimore,  etc.,  R.  Co.  v.  Shipley,  39  Md.  251! 
Compare,  however,  Westfall  v.  Erie  R.  Co  ^ 
Hun  (N.  Y.)  75. 

Rationale  of  Rule.  —  With  trains  passing  at 
almost  every  hour  on  many  roads,  and  with  a 
rapidity  unknown  to  any  other  power,  it  would 
be  utterly  impracticable  to  keep  men  stationed 
at  every  point  where  a  fire  may  occur.  To 
impose  such  a  duty  would  not  only  be  unrea- 
sonable in  itself,  but  it  would  in  fact  make 
railroad  companies  insurers  against  loss  by  fire 
of  all  the  property  along  the  line  of  their  roads. 
Baltimore,  etc.,  R.  Co.  v.  Shipley,  39  Md.  251. 

Failure  to  Provide  Watchman  for  Cord  Wood 
Not  Negligence.  —  Indianapolis,  etc.,  R.  Co.  v. 
Paramore,  31  Ind.  147. 

Leaving  Elevator  Building  Without  Watchman 
Not  Negligence.  —  Kellogg  v.  Milwaukee, 
etc.,  R.  Co.,  5  Dill.  (U.  S.)  537. 

2.  Construction  of  Buildings.  —  Gagg  v.  Vetter, 
41  Ind.  228,  13  Am.  Rep.  322;  Briggs  v.  New 
York  Cent.,  etc.,  R.  Co.,  72  N.  Y.  26. 

Although  Absolute  Scientific  Perfection  in  the 
construction  of  the  chimney,  furnace,  and 
flues,  is  not  required,  a  high  degree  of  care 
and  skill  to  ascertain  as  nearly  as  may  be  the 
best  plan  for  such  structures  is  requisite. 
The  law  also  requires  that  skilful  and  experi- 
enced workmen  shall  be  employed  in  their 
construction.  Gagg  v.  Vetter,  41  Ind.  228,  13 
Am.  Rep.  322. 

Using  a  Shingle  Roof  on  a  Depot  is  not  in  itself 
negligence;  but  where  it  has  been  frequently 
fired  by  sparks  from  passing  trains,  of  which 
fact  the  company  has  knowledge,  continuing 
the  use  of  a  spark-throwing  locomotive  near 
6uch  depot,  thereby  firing  it,  becomes  negli- 
gence. Cincinnati,  etc.,  R.  Co.  v.  Barker,  94 
Ky.  71,  56  Am.  &  Eng.  R.  Cas.  106. 

3.  Defective  Flue  in  Switch  House.  —  Briggs  v. 
New  York  Cent.,  etc  ,  R.  Co.,  72  N.  Y.  26. 

4.  Combustibles  on  Right  of  Way  —  England.  — 
Smith  v.  London,  etc.,  R.  Co.,  L,  R.  6  C  P 
14,  L.  R.  5  C.  P.  98;  Vaughan  v.  Taff  Vale  R. 
Co.,  5  H.  &  N.  679. 

466 


Canada. — Jaffrey  v.  Toronto,  etc.,  R.  Co 
23  U.C.  C.  P.  553;   Grand  Trunk  R.  Co.  v. 
Rainville,  29  Can.  Sup.  Ct.  Rep.  201. 

United  Stales.  —  Eddy  v.  Lafayette,  49  Fed. 
Rep.  807,  4  U.  S.  App.  247. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Miller, 
109  Ala.  500. 

California.  —  Flynn  v.  San  Francisco,  etc., 
R.  Co.,  40  Cal.  14,  6  Am.  Rep.  595;  Henry  v. 
Southern  Pac.  R.  Co.,  50  Cal.  176,  12  Am'  R 
Rep.  168. 

Florida.  —  St.  Johns,  etc.,  R.  Co.  v.  Ran- 
som, 33  Fla.  406. 

Illinois.  —  Lake  Erie,  etc.,  R.  Co.  v.  Cruzen, 
29  111.  App.  212;  Illinois  Cent.  R.  Co.  v.  Mills, 
42  111.  407;  Ohio,  etc.,  R.  Co.  -v.  Shanefelt,  47 
HI-  497.  95  Am.  Dec.  504;  Illinois  Cent.  R.  Co. 
v.  Frazier,  47  111.  505;  Pittsburgh,  etc.,  R.  Co. 
v.  Campbell,  86  111.  443. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Wand,  48 
Ind.  476;  Pittsburgh,  etc.,  R.  Co.  v.  Nelson, 
51  Ind.  150;  Indiana,  etc.,  R.  Co.  v.  Overman, 
no  Ind.  538;  Louisville,  etc.,  R.  Co.  v.  Hart, 
119  Ind.  273;  Chicago,  etc.,  R.  Co.  v.  Burger, 
124  Ind.  275;  Ohio,  etc.,  R.  Co.  v.  Trapp,  4 
Ind.  App.  69;  Pittsburgh,  etc.,  R.  Co.  v. 
Hixon,  79  Ind.  in,  8  Am.  &  Eng.  R.  Cas.  717; 
Indiana,  etc.,  R.  Co.  v.  Overman,  no  Ind! 
538,  29  Am.  &  Eng.  R.  Cas.  161;  Chicago, 
etc.,  R.  Co.  v.  House,  10  Ind.  App.  134;  Terre 
Haute,  etc.,  R.  Co.  v.  Walsh,  11  Ind.  App.  13; 
New  York,  etc.,  R.  Co.  v.  Grossman,  17  Ind! 
App.  652. 

Iowa.  —  Kesee  v.  Chicago,  etc.,  R.  Co.,  30 
Iowa  78,  6  Am.  Rep.  643;  Slossen  v.  Burling- 
ton, etc.,  R.  Co.,  60  Iowa  215. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Butts,  7 
Kan.  308;  White  v.  Missouri  Pac.  R.  Co.,  31 
Kan.  280;  St.  Louis,  etc.,  R.  Co.  v.  Richard- 
son, 47  Kan.  517;  Missouri,  etc.,  R.  Co.  v. 
Lycan,  57  Kan.  635;  Buck  v.  Union  Pac.  R. 
Co.,  59  Kan.  328. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  Ship- 
ley, 39  Md.  251. 

Michigan. — Jones  v.  Michigan  Cent.  R. 
Co.,  59  Mich.  437,  25  Am.  &  Eng.  R.  Cas. 
482. 

Minnesota.  —  Clarke  v.  Chicago,  etc.,  R. 
Co.,  33  Minn.  359;  Cantlon  v.  Eastern  R.  Co., 
45  Minn.  481;  Lindsay  v.  Winona,  etc.,  R. 
Co.,  29  Minn.  411,  43  Am.  Rep.  22S.  7  Am.  & 
Eng.  R.  Cas.  488. 
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Rationale  of  Rule.  —  It  is  impossible  to  operate  a  railroad  and  prevent,  at  all 
times,  the  escape  of  fire  from  the  locomotive  engines ;  prudence,  therefore, 
requires  railroad  companies  to  have  the  property  under  their  control  reason- 
ably clear  from  such  material  as  might  serve  as  a  medium  for  the  communica- 
tion of  flames.1 

Illustration.  —  Thus  it  has  been  held  negligence  on  the  part  of  a  railroad 
company  to  permit  dry  grass  and  weeds  in  considerable  quantities  to  accumu- 
late on  its  right  of  way,  rendering  the  company  liable  for  starting^  a  fire 
therein  which  was  thereby  communicated  to  plaintiff's  property  adjoining.2 


Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268. 

Nevada.  —  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  295;  Watt  v.  Nevada  Cent. 
R.  Co.,  23  Nev.  154. 

New  Jersey.  —  Salmon  v.  Delaware,  etc.,  R. 
Co.,  38  N.  J.'  L.  5,  20  Am.  Rep.  356;  Delaware, 
etc.,  R.  Co.  v.  Salmon,  39  N.J.  L.  299,  23  Am. 
Rep.  214,  14  Am.  R.  Rep.  226. 

New  York.  —  O'Neill  v.  New  York,  etc.,  R. 
Co.,  115  N.  Y.  579;  Brush  v.  Long  Island  R. 
Co.,  10  N.  Y.  App.  Div.  535. 

North  Carolina.  —  Black  v.  Aberdeen,  etc., 
R.  Co.,  115  N.  Car.  667;  Blue  v.  Aberdeen, 
etc.,  R.  Co.,  117  N.  Car.  644;  Moore  v.  Wil- 
mington, etc.,  R.  Co.,  (N.  Car.  1899)  32  S.  E. 
Rep.  710;  Troxler  v.  Richmond,  etc.,  R.  Co., 
74  N.  Car.  377;  Aycock  v.  Raleigh,  etc.,  Air- 
Line  R.  Co.,  89  N.  Car.  321. 

North  Dakota.  — ■  Gram  v.  Northern  Pac.  R. 
Co.,  1  N.  Dak.  252. 

Oregon.  —  Richmond  v.  McNeill,  31  Oregon 
342. 

Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v.  Hogsett, 
67  Tex.  685;  Gulf,  etc.,  R.  Co.  v.  Benson,  69 
Tex.  407,  5  Am.  St.  Rep.  74;  Ft.  Worth,  etc., 
R.  Co.  v.  Wallace,  74  Tex.  581;  Gulf,  etc.,  R. 
Co.  v.  Fields,  2  Tex.  App.  Civ.  Cas.,  §  794; 
Ft.  Worth,  etc.,  R.  Co.  v.  Ratliffe,  2  Tex.  App. 
Civ.  Cas.,  §  681;  Gulf,  etc.,  R.  Co.  v.  Kluge,  4 
Tex.  App.'  Civ.  Cas.,  §  325;  Dillingham  v. 
Whitaker,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
723;  Texas,  etc.,  R.  Co.  v.  Gains,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  433;  St.  Louis  South- 
western R.  Co.  v.  Knight,  (Tex.  Civ.  App. 
1897)  41  S.  W.  Rep.  416. 

Virginia.  —  Brighthope  R.  Co.  v.  Rogers,  76 
Va.  443;  Richmond,  etc.,  R.  Co.  v.  Medley,  75 
Va.  499,  40  Am.  Rep.  734,  7  Am.  &  Eng.  R. 
Cas.  493. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  228,  7  Am.  Rep.  69;  Gibbons  v. 
Wisconsin  Valley  R.  Co.,  58  Wis.  335,  66  Wis. 
i6t. 

Principle  of  the  Common  Law. — In  England  it 

has  been  adjudged  the  duty  of  a  railroad  com- 
pany under  the  common  law,  to  exercise  care 
in  keeping  its  track  free  from  combustible 
matter  whereby  fire  from  its  locomotives  may 
be  carried  to  adjacent  lands,  and  that  an  ac- 
tion will  lie  for  negligence  in  that  respect  al- 
though there  be  no  suggestion  that  the  engine 
from  which  the  fire  escaped  was  improperly 
constructed  or  controlled.  Smith  v.  London, 
etc.,  R.  Co.,  L.  R.  5  C  P.  98.  And  see  Cock- 
burn,  C.  J.,  in  Vaughan  v.  Taff  Vale  R.  Co.,  5 
H.  &  N.  679. 

When  Rule  Does  Not  Apply.  —  The  rule  which 
requires  a  railroad  company  to  guard  against 
injury  by  fire  to  adjacent  property  by  remov- 
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ing  grass  or  other  inflammable  material  from 
its  tracks  and  right  of  way,  does  not  apply 
where  the  injury  arises  from  cotton  stored  in 
the  usual  way  on  its  platform  near  its  track, 
and  which  the  railroad  is  under  a  duty  to  re- 
ceive. Tribette  v.  Illinois  Cent.  R.  Co.,  71 
Miss.  212. 

1.  Rationale  of  Rule  as  to  Combustibles.  —  Ohio, 
etc.,  R.  Co.  v.  Trapp.  4  Ind.  App.  69;  Jones  v. 
Michigan  Cent.  R.  Co.-,  59  Mich.  437,  25  Am. 
&  Eng.  R.  Cas.  482;  Salmon  v.  Delaware,  etc., 
R.  Co.,  38  N.  J.  L.  5,  20  Am.  Rep.  356,  13  Am. 
R.  Rep.  14;  Delaware,  etc.,  R.  Co.  v.  Salmon, 
39  N.  J.  L.  299,  23  Am.  Rep.  214,  14  Am.  R. 
Rep.  226;  Tyler  v.  Ricamore,  87  Va.  466. 

2.  Accumulation  of  Combustibles  Held  to  Be 
Negligence  —  California.  —  Flynn  v.  San  Fran- 
cisco, etc.,  R.  Co.,  40  Cal.  14,  6  Am.  Rep.  595. 

Illinois.  — Ohio,  etc.,  R.  Co.  v.  Shanefelt,  47 
111.  497,  95  Am.  Dec.  504;  Rockford,  etc.,  R. 
Co.  v.  Rogers,  62  111.  346;  Illinois  Cent.  R. 
Co.  v.  Frazier,  64  111.  28. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Nel- 
son, 51  Ind.  150;  Indiana,  etc.,  R.  Co.  v.  Over- 
man, 110  Ind.  538;  Louisville,  etc.,  R.  Co.  v. 
Hart,  119  Ind.  273;  Chicago,  etc.,  R.  Co.  v. 
Burger,  124  Ind.  275. 

Iowa. — Kesee  v.  Chicago,  etc.,  R.  Co.,  30 
Iowa  78,  6  Am.  Rep.  643. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Butts,  7 
Kan.  308,  2  Am.  R.  Rep.  477;  White  v.  Mis- 
souri Pac.  R.  Co.,  31  Kan.  280,  13  Am.  &  Eng. 
R.  Cas.  473. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Fields,  2  Tex. 
App.  Civ.  Cas.,  §  794;  Ft.  Worth,  etc.,  R.  Co. 
v.  Ratliffe,  2  Tex.  App.  Civ.  Cas.,  §  681;  Ft. 
Worth,  etc.,  R.  Co.  v.  Hogsett,  67  Tex.  685. 

Rubbish  and  Old  Ties.  —  It  is  negligence  in  a 
company  to  place  near  its  track,  rubbish,  such 
as  old  dry  ties  which,  being  fired  by  sparks 
from  a  locomotive,  communicate  the  fire  to 
plaintiff's  property.  Troxler  v.  Richmond, 
etc.,  R.  Co.,  74  N.  Car.  377,  13  Am.  R.  Rep. 
389;  Aycock  v.  Raleigh,  etc.,  Air-Line  R.  Co., 
89  N.  Car.  321. 

Circumstantial  Evidence.  —  Where  the  evi- 
dence tended  to  show  that  on  the  defendant's 
right  of  way,  at  the  point  where  it  was  claimed 
the  fire  started,  dry  grass  and  weeds,  both 
standing  and  cut,  lying  in  swaths,  extended 
up  close  to  the  line  of  the  rails;  that  passing 
locomotives  frequently  dropped  coals  of  fire 
which  sometimes  set  fire  to  the  ties;  that  the 
weather  was  dry,  and  the  wind  was  blowing 
in  a  direction  which  would  carry  fire  toward 
the  plaintiff's  land,  and  that  a  line  of  fire  ex- 
tended from  that  point  to  the  plaintiff's  land,  it 
was  held  sufficient  to  sustain  a  verdict  for  the 
plaintiff.  Chicago,  etc.,  R.  Co.  v.  Williams, 
131  Ind.  30.  So  also  evidence  tending  to  show 
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Combustibles  Must  Have  Contributed  to  Damage.  —  As  a  matter  of  course,  although  a 
railroad  company  may  have  permitted  an  accumulation  of  combustibles  on  its 
right  of  way,  if  the  fire  was  communicated  to  the  plaintiff's  property  in  some 
other  manner,  the  negligence  of  the  railroad  company  in  permitting  the  com- 
bustibles on  the  right  of  way  will  not  render  it  liable.1 

(2)  Rule  under  Statutes.  —  Though  a  railroad  company  is,  irrespective  of 
statute,  required  to  keep  its  track  free  from  combustible  matter  whereby  fire 
may  be  communicated  from  its  locomotives  to  adjoining  property,2  this  duty 
has  been  emphasized  in  some  states  by  legislative  enactments.3 

(3)  Degree  of  Care  Required.  —  The  degree  of  care  required  in  this  partic- 
ular has  been  held  to  include  all  practicable  and  reasonable  precautions  to 
avoid  fire  by  preventing  the  accumulation  of  combustible  material  on  the 
right  of  way;  4  such  diligence  as  a  cautious  and  prudent  man  would  use  in 


that  the  defendant  had  permitted  refuse  and  in- 
flammable materials  to  accumulate  on  its  right 
of  way  and  to  remain  there  for  years,  and  that 
fires  had  previously  been  set  therein  by  pass- 
ing locomotives,  is  sufficient  to  warrant  the 
jury  in  finding  that  the  defendant  was  guilty 
of  negligence.  Moore  v.  Chicago,  etc.,  R. 
Co.,  78  Wis.  120 

Railroad  Recently  Built  —  Adjoining  Lands  in 
State  of  Nature. —  Where,  however,  a  railroad 
has  been  but  recently  built  through  a  forest, 
and  the  adjoining  lands  are  still  in  a  state  of 
nature,  it  has  been  decided  that  the  mere  leav- 
ing of  chips,  logs,  and  dry  grass  on  the  right 
of  way  is  not  sufficient  negligence  to  render 
the  company  liable  for  fires  set  out  by  passing 
locomotives.  Jaffrey  v.  Toronto,  etc.,  R.  Co. 
24  U.  C.  C.  P.  271. 

1.  Damage  Due  to  Combustibles.  —  Ft.  Worth, 
etc.,  R.  Co.  v.  Hogsett,  67  Tex.  685. 

Evidence  of  Condition  of  Right  of  Way  Immate- 
rial. —  In  an  action  against  a  railroad  company 
for  the  destruction  of  property  on  the  plain- 
tiff's adjacent  premises,  if  the  fire  was  not 
communicated  by  the  dry  grass  or  herbage  on 
the  line  of  the  road,  the  condition  of  the  right 
of  way  as  to  combustible  materials  is  immate- 
rial and  should  not  be  considered  by  the  jury. 
Henry  v.  Southern  Pac.  R.  Co.,  50  Cal.  176. 

Similarly  in  the  case  of  Missouri,  etc.,  R. 
Co.  v.  Stafford,  (Tex.  Civ.  App.  1895)  31  S.  W. 
Rep.  319,  the  evidence  showed  that  the  fire  set 
by  the  defendant's  engines  started  on  the  plain- 
tiff's land,  and  not  on  the  right  of  way.  It  was 
held,  therefore,  that  evidence  that,  in  the 
month  following  the  fire,  the  defendant  had 
allowed  an  accumulation  of  combustible  ma- 
terial on  its  right  of  way  was  inadmissible. 

2.  Duty  Irrespective  of  Statute.  —  Delaware, 
etc.,  R.  Co.  v.  Salmon,  39  N.J.  L.  299,  23  Am. 
Rep.  214;  Union  Pac.  R.  Co.  v.  Gilland,  4 
Wyoming  395. 

3.  Illinois.  —  See  Starr  v.  Curt.  111.  Stat.,  c. 
114,  §  63.  And  see  Indiana,  etc.,  R.  Co.  v. 
Nicewander,  21  111.  App.  305;  Chicago,  etc., 
R.  Co.  v.  Goyette,  133  111.  21,  43  Am.  &  Eng. 
R.  Cas.  36,  affirming  32  111.  App.  574. 

Construction  of  Statute.  —  Under  the  foregoing 
statute  it  has  been  held  the  duly  of  railroad 
companies  to  keep  their  right  of  way  clear  from 
dead  grass,  dry  weeds,  and  other  dangerous 
combustibles  at  all  times;  and  where  a  com- 
pany is  sued  for  a  fire  in  January  it  is  not  a 
sufficient  compliance  with  the  statute  to  con- 
stitute a  defense,  to  show  that  it  burned  the 


grass  on  its  right  of  way  in  the  preceding 
October.  Indiana,  etc.,  R.  Co.  v.  Nicewander 
21  111.  App.  305. 

That  Portion  of  a  City  Street  which  is  actually 
used  and  occupied  by  a  railroad  company  for 
railroad  purposes,  constitutes  part  of  its  right 
of  way  under  the  above  statute.  Lake  Erie 
etc.,  R.  Co.  v.  Middlecoff,  150  111.  27. 
Montana. —  See  Laws  1881,  p.  71,  §  7. 
Application  to  Corporations  Created  by  Federal 
Statute.  —  A  statute  of  a  territory  enacting  that 
roads  running  through  it  shall  keep  their 
tracks  free  from  dead  grass,  weeds,  or  any 
dangerous  or  combustible  material,  applies  to 
a  railroad  corporation  chartered  by  Congress; 
nor  does  such  a  statute  trench  upon  the  char- 
tered rights  of  the  said  company  under  the  Act 
of  Congress  creating  it.  Diamond  v.  North- 
ern Pac.  R.  Co.,  6  Mont.  580,  29  Am.  &  Eng. 
R.  Cas.  117. 

Ohio. — The  Ohio  statute  providing  that  a 
railroad  should  keep  its  right  of  way  free 
"  from  weeds,  high  grass,  decayed  timber  and 
combustible  materials,"  has  been  held  not  to 
include  a  grain  elevator  located  upon  the  right 
of  way.  Such  structure  is  not  "  combustible 
material  "  within  the  meaning  of  the  statute. 
Martz  v.  Cincinnati,  etc.,  R.  Co.,  5  Ohio  Cir. 
Dec.  451. 

Wyoming.  —  See  Union  Pac.  R.  Co.  v.  Gil- 
land,  4  Wyoming  395. 

Statutory  Duty  —  Evidence  Admissible. —  When 
the  statute  of  the  state  requires  railroads  to 
keep  their  right  of  way  clear  of  dead  grass  and 
other  combustibles,  it  is  competent  to  prove 
that  the  right  of  way  at  other  points  in  the 
neighborhood  was  not  so  cleared.  Such  evi- 
dence is  also  competent  as  tending  to  show 
contributory  negligence  where  it  appears  that 
the  same  engine  started  a  second  fire  a  half 
mile  away,  and  plaintiff's  servant  ceased  fight- 
ing the  former  and  went  to  the  second,  which 
allowed  the  fire  doing  the  injury  to  spread. 
Northern  Pac.  R.  Co.  v  Lewis,  7  U.  S.  App. 
254,  51  Fed.  Rep.  658,  56  Am.  &  Eng.  R. 
Cas.  86. 

4.  Degree  of  Care —  United  States.  —  Eddv  v. 
Lafayette,  49  Fed.  Rep.  807,  4  U.  S.  App. 
247. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Mills,  42 
111.  407. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Wand.  48 
Ind.  476. 

A'ansas.  —  Union  Pac.  R.  Co.  v.  Buck,  3 
Kan.  App.  671. 
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reference  to  such  combustible  materials  upon  his  own  premises  if  exposed  to 
came  hazard  from  fire.  , 
(Thre  Need  Not  Be  Negligently  Started.  -  A  railway  company  may  be 
liable  in  damages  for  fire  communicated  from  combustible  materials  allowed  to 
L  Ire  on  its  ricrht  of  way,  regardless  of  the  exercise  of  due  care  in  the 
Son  of  th  'engine  and  the  ul  of  the  most  approved  appliances  to  pre 
v°      the  escape  of  fire/ or  even  the  highest  degree  of  care  in  the  construction 
and  operation  of  its  engines.3    Due  care  in  one  direction  cannot  excuse  neg- 

"^Vet'llNegUgently  started  and  communicated  to  combustibles ;  on the 
right  of  way,  there  can,  of  course,  be  no  question  against  the  railroad  s 
Hability,  whether  there  has  been  negligence  in  the  latter  respect  or  not. 

\\  Ownership  of  Right  of  Way.  -  A  railroad  company  cannot  excuse  itself 
for  filu re  to  keep  the  right  of  way  free  from  combustible  materials  on  the 
iround  that  it  only  has  In  easement  over  the  land,  and  that  such  duty 
devolved  upon  the  owner  of  the  fee.«    Nor  is  a  company  relieved  from 


Michigan.  —  Briant  v.  Detroit,  etc.,  R.  Co., 

10+  Mich.  307-         „  _  „  ~. 

Minnesota.  — See  Cantlon  v.  Eastern  R.  Co., 

45  Minn.  481.  .  . 

Nevada.  —  See  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  271. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Reagan,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  846. 

Virginia.  —  Biighthope  R.  Co.  v.  Rogers, 
76  Va%43,  8  Am.  &  Eng.  R.  Cas.  710. 

West  Virginia.  — See  Snyder  v.  Pittsburgh, 
etc.,  R.  Co.,  11  W.  Va.  14. 

Under  the  Illinois  Doctrine  of  Comparative  Neg- 
ligence it  was  declared  that  a  railroad  company 
was  held  to  the  same  but  to  no  higher  duty 
to  keep  its  road  free  from  grass  and  weeds, 
than  the  adjoining  landowners  and  proprie- 
tors are  to  keep  the  adjoining  lands  free  from 
grass  and  weeds.  Illinois  Cent.  R.  Co.  y. 
Frazier,  47  HI-  505-  The  rule  announced  in 
this  case  was,  however,  disapproved  in  Sal- 
mon v.  Delaware,  etc.,  R.  Co.,  38  N.  J.  L.  5. 

20  Am.  Rep.  356-  „         T1].     .   r  . 

1.  Diligence  of  Prudent  Man.  —  Illinois  Cent. 
R  Co  v.  Mills,  42  111.  407;  Gram  v.  Northern 
Pac  R.  Co.,  1  N.  Dak.  252;  Snyder  v.  Pitts- 
burgh, etc.,  R.  Co.,  11  W.  Va.  14,  18  Am.  R. 
R»p  154  And  see  Delaware,  etc.,  R.  Co.  v. 
Salmon,  39  N.  J.  L.  299,  23  Am.  Rep.  214; 
Atchison,  etc.,  R.  Co.  v.  Stanford,  12  Kan. 
379  15  Am.  Rep.  362;  Webb  v.  Rome,  etc.,  R. 
Co,  49  N.  Y.  420,  10  Am.  Rep.  389;  Cleve- 
land, etc.,  R.  Co.  v.  Crawford,  24  Ohio  St.  631, 
15  Am.  Rep.  633.  .«.,,.  c 

2,  Lack  of  Negligence  m  Starting  Fire  —  Eng- 
land. —  Vaughan  v.  Taff  Vale  R.  Co.,  5  H.  & 
N.  679;  Smith  v.  London,  etc.,  R.  Co.,  L.  R.  5 
C.'  P.  98.  „  . 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Frazier, 
64  111.  28;  Toledo,  etc.,  R.  Co.  v.  Endres,  57 
111.  App.  69;  Chicago,  etc.,  R.  Co.  v.  Glenny, 
70  111.  App.  510. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Wand,  48 
Ind.  476;  Indiana,  etc.,  R.  Co.  v.  Overman, 
no  Ind.  538,  29  Am.  &  Eng.  R.  Cas.  161; 
Louisville,  etc.,  R.  Co.  v.  Hart,  119  Ind.  273; 
Chicago,  etc.,  R.  Co.  v.  Burger,  124  Ind.  275; 
Chicago,  etc.,  R.  Co.  v.  Bailey,  19  Ind.  App 
163. 

New  Jersey.  —  Delaware,  etc.,  R.  Co.  v.  Sal- 
mon, 39  N.  J.  L.  299,  23  Am.  Rep.  214. 


New  York.  —  O'Neill  v.  New  York,  etc.,  R. 
Co.,  115  N.  Y.  579-  vT     .        D  „ 

North  Dakota.  —  Gram  v.  Northern  Pac.  K. 
Co.,  1  N.  Dak.  252. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Benson,  69 
Tex.  407,  5  Am.  St.  Rep.  74;  Texas,  etc.,  R. 
Co.  v.  Ross,  7  Tex.  Civ.  App.  653;  Galveston, 
etc.,  R.  Co.  v.  Polk,  (Tex.  Civ.  App.  1894)  28 
S  W  Rep.  353;  International,  etc.,  R.  Co.  v. 
Newman,  flex.  Civ.  App.  1897)  40  S.  W.  Rep. 

854- 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Med- 
ley 75  Va.  499,  40  Am.  Rep.  734;  New  York, 
etc.,  R.  Co.  v.  Thomas,  92  Va.  606;  Tutwiler 
v  Chesapeake,  etc.,  R.  Co.,  95  Va.  443- 

3.  Highest  Degree  of  Care  in  Other  Respects.  — 
New  York,  etc.,  R.  Co.  v.  Thomas,  92  Va. 
606.  _  ,  VT 

4.  Delaware,  etc.,  R.  Co.  v.  Salmon,  39  N. 
J.  L.  299,  23  Am.  Rep.  214;  Gram  v.  Northern 
Pac.  R.  Co.,  1  N.  Dak.  252. 

Not  an  Unavoidable  Accident.  —  The  ignition 
of  combustible  material  lying  along  the  track 
of  a  railroad  and  on  the  right  of  way,  by 
sparks  dropped  from  a  passing  engine,  is  not 
an  unavoidable  accident.  The  removal  of  the 
combustible  matter  from  the  right  of  way  is 
an  obvious  and  sure  preventive.  Flynn  v. 
San  Francisco,  etc.,  R.  Co.,  40  Cal.  14.  6  Am. 

Rep.  595-  ,  r,- 

5.  Where  Fire  Negligently  Started.  —  Dia- 
mond v.  Northern  Pac.  R.  Co.,  6  Mont.  580; 
Longabaugh  v.  Virginia  City,  etc.  R.  Co.,  9 
Nev.  291;  Aycock  v.  Raleigh,  etc.,  Air-Line  K. 
Co.,  89  N.  Car.  321. 

Engine  with  No  Spark  Arrester.  —  Where  a 
company  permits  dry  grass  or  leaves  or  other 
combustible  rubbish  to  remain  near  its  track, 
and  the  same  takes  fire  from  ignited  sparks 
emitted  from  one  of  its  locomotives,  which 
had  no  spark  arrester,  and  the  fire  is  thereby 
communicated  to  plaintiff's  adjoining  land, 
destroying  his  timber,  the  injury  results  from 
the  negligence  of  the  company  and  the  latter 
is  liable  in  damages.  Aycock  v.  Raleigh,  etc., 
Air-Line  R.  Co.,  89  N.  Car.  321. 

6  Ownership  of  Right  of  Way.  —  Pittsburgh, 
etc.,  R.  Co.  v.  Jones,  86  Ind.  496.  44  Am.  Rep. 
334- 

Right  of  Way  Owned  by  Another  Corporation  — 
No  Defense.  —  Slossen  v.  Burlington,  etc.,  R. 
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responsibility  in  this  respect  by  the  fact  that  it  had  merely  a  license  to  lay  its 
track  and  has  no  interest  in  the  land  over  which  it  is  laid.1 

(6)  Combustibles  on  Right  of  Way  Not  Negligence  Per  Se  —  (a)  General 
Kule.  —  It  is  not,  as  a  general  rule,  negligence  per  se  for  a  railroad  company 
to  permit  grass  and  weeds  or  other  combustible  materials  to  grow  or  accumu- 
late on  its  right  of  way.2  Such  conduct,  however,  as  has  been  seen,  may  and 
frequently  has  been  held  to  constitute  negligence,  in  the  light  of  all  attending 
circumstances,  though  it  is  not  necessarily  so.3 


Co.,  60  Iowa  215;  Genung  v.  New  York,  etc. 
R.  Co.,  (Supreme  Ct.)  50  N.  Y.  St.  Rep.  511. 

Liability  of  Lessee  Company.  —  Under  the  Illi- 
nois Railroad  and  Warehouse  Act,  a  company 
in  possession  of  a  road,  and  operating  it  as 
lessee  or  otherwise,  is  required  to  keep  its 
right  of  way  clear  of  dead  grass,  weeds,  or 
other  dangerous  combustibles,  and  is  liable  to 
persons  who  may  be  injured  by  its  failure  to 
do  so.  Pittsburgh,  etc.,  R.  Co.  v.  Campbell 
86  111.  443. 

1.  Side  Track  Constructed  by  Mere  License.  — 

In  the  case  of  Kurz,  etc.,  Ice  Co.  v.  Milwau- 
kee, etc.,  R.  Co.H84  Wis.  171,  it  appeared  that 
the  railroad  did  not  own  the  ground  where  a 
side  track  was  laid,  it  being  laid  under  a  mere 
license,  and  there  was  evidence  that  inflam- 
mable material  was  placed  on  and  aboul  the 
side  track  by  the  railroad  employees.  It  was 
held  that  the  company  was  under  the  same 
obligation  to  keep  the  track  free  from  com- 
bustibles as  if  it  owned  the  ground,  and  that 
it  should  have  been  left  to  the  jury  whether 
such  material  was  negligently  left  there,  and 
whether  the  fire  might  have  originated  in  it. 

Track  Recently  Acquired.  —  A  railroad  com- 
pany having  acquired  a  new  track  only  a  few 
days,  is  liaole  for  fire  started  by  sparks  from 
its  locomotives  in  inflammable  matter  on  the 
right  of  way,  to  the  same  extent  as  if  it  had 
operated  the  road  any  length  of  time.  Lake 
Erie,  etc.,  R.  Co.  v.  Cruzen,  29  111.  App.  212. 

2.  Combustibles  Not  Negligence  Per  Se  —  Da- 
kota.—  Gram  v.  Northern  Pac.  R.  Co.,  1  N. 
Dak.  252. 

Illinois.  —  Bass  v.  Chicago,  etc.,  R.  Co.,  28 
111.  9,  81  Am.  Dec.  254;  Illinois  Cent.  R.  Co. 
v.  Mills,  42  111.  407;  Ohio,  etc.,  R.  Co.  v. 
Shanefelt,  47  111.  497,  95  Am.  Dec.  504;  Illi- 
nois Cent.  R.  Co.  v.  Nunn,  51  111.  78;  Rock- 
ford,  etc.,  R.  Co.  v.  Rogers,  62  111.  346; 
Chicago,  etc.,  R.  Co.  v.  Goyette,  133  111.  21. 

Iowa.  —  Kesee  v.  Chicago,  etc.,  R.  Co.,  30 
lovva  80,  6  Am.  Rep.  643. 

Kansas.  —  Kingman,  C.  J.,  in  Kansas  Pac. 
R.  Co.  v.  Butts,  7  Kan.  308;  White  v.  Missouri 
Pac.  R.  Co.,  31  Kan.  280,  13  Am.  &  Eng.  R. 
Cas.  473;  Atchison,  etc.,  R.  Co.  v.  Dennis,  38 
Kan.  424.  And  see  Kansas  Pac.  R.  Co.  v. 
Butts,  7  Kan.  308;  Atchison,  etc.,  R.  Co.  v. 
Stanford,  12  Kan.  379,  15  Am.  Rep.  362,; 
White  v.  Missouri  Pac.  R.  Co.,  31  Kan.  280; 
Atchison,  etc.,  R.  Co.  v.  Dennis,  38  Kan.  426.' 

Nebraska.  —  Burlington,    etc.,    R.    Co.  v. 
Westover,  4  Neb.  274. 

New  Jersey.  —  See  Delaware,  etc.,  R.  Co.  v. 
Salmon,  39  N.  J.  L.  299,  23  Am.  Rep.  214. 

North  Dakota.  —  Gram  v.  Northern  Pac.  R. 
Co.,  1  N.  Dak.  252. 

Pennsylvania .  —  Tavlor     v.  Pennsylvania 
Schuylkill  Valley  R.  Co.,  174  Pa.  St.  171. 
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Texas. — Texas,  etc.,  R.  Co.  v.  Medaris,  64 
Tex.  92;  Ft.  Worth,  etc.,  R.  Co.  v.  Hogsett, 
67  Tex.  685;  Gulf,  etc.,  R.  Co.  v.  Benson,  69 
Tex.  407,  5  Am.  St.  Rep.  74. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Med- 
ley, 75  Va.  499,  40  Am.  Rep.  734;  Brighthope 
R.  Co.  v.  Rogers,  76  Va.  443. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Rep.  69;  Abbot  v. 
Gore,  74  Wis.  509;  Gibbons  v.  Wisconsin  Val- 
ley R.  Co.,  58  Wis.  335,  13  Am.  &  Eng.  R. 
Cas.  469. 

Wyoming.  —  Union  Pac.  R.  Go.  v.  Gilland, 
4  Wyoming  395. 

Contrary  Doctrine.  —  In  the  case  of  Richmond, 
etc.,  R.  Co.  v.  Medley,  75  Va.  499,  40  Am. 
ReP-  734.  Staples,  J.,  delivering  the  opinion  of 
the  court,  said:  "  The  removal  of  inflam- 
mable matter  from  the  line  of  the  railroad 
track  is  quite  as  much  a  means  of  preventing 
fires  to  adjoining  lands  as  the  employment  of 
the  most  approved  and  best  constructed  ma- 
chinery. Many  of  the  authorities  hold  that  to 
allow  the  accumulation  of  such  matter  isper  se 
negligence,  which  will  render  the  company 
responsible  if  loss  ensues."  And  see  Gulf, 
etc.,  R.  Co.  v.  Rowland,  (Tex.  Civ.  App.  1893) 
23  S.  W.  Rep.  421. 

Cotton  on  Platform.  —  In  the  case  of  Tribette 
v.  Illinois  Cent.  R.  Co.,  71  Miss.  212,  it  was 
held  that  the  fact  that  the  defendant  railroad 
company  allowed  one  hundred  and  sixty-eight 
bales  of  cotton  to  remain  stored  on  its  plat- 
form on  Sunday  was  not  negligence,  it  appear- 
ing that  this  was  not  an  unusual  accumulation 
at  that  season,  and  that  about  one-half  the 
cotton  had  been  delivered  the  day  before  for 
shipment. 

3.  May  Constitute  Negligence.  —  Atchison, 
etc.,  R.  Co.  v.  Dennis,  38  Kan.  424;  Burling- 
ton, etc.,  R.  Co.  v.  Westover,  4  Neb.  268;  Ft. 
Worth,  etc.,  R.  Co.  v.  Hogsett,  67  Tex.  6S5; 
Kellogg  v.  Chicago,  etc.,  R.  Co.,  26  Wis.  22S,' 
7  Am.  Rep.  69. 

Fact  from  Which  Negligence  May  Be  Found.  — 
In  the  case  of  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Rep.  69,  Dickson,  C. 
J.,  declared  that  "  all  the  authorities  agree 
that  the  presence  of  dry  grass  and  other  in- 
flammable material  upon  the  way  of  a  rail- 
road, suffered  to  remain  there  by  the  com- 
pany without  cause,  is  a  fact  from  which  the 
jury  may  find  negligence  against  the  com- 
pany." And  similarly  it  has  been  held,  that 
though  not,  as  stated,  negligence  per  se  for  a 
railroad  company  to  permit  dry  grass  and 
stubble  to  accumulate  on  its  right  of  way,  yet 
the  accumulation  may  be  to  such  an  extent 
and  in  such  proximity  to  the  track  as  justly  to 
subject  the  company  to  the  imputation  of  neg- 
ligence. Atchison,  etc.,  R.  Co.  v.  Dennis,  38 
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Prima  Facie  Sufficient  to  Warrant  Finding  of  Negligence.  —  It  has  been  held  that  if 
a~*^  or  other  combustible  matter  is  permitted  to  accumulate  on  the  right  ot 
w'iv  in  which  a  fire  is  started  from  escaping  sparks  from  an  engine  and  com- 
municated to  the  plaintiff's  land  adjoining,  it  is  prima  facie  sufficient  to  war- 
rant- a  finding  of  negligence.1 

ftS  Rule  ufder  Stages.  -  The  rule  just  stated,  that  is,  that  the  accumu- 
lation of  combustibles  is  not  negligence  per  se,  must,  of  course  be  taken 
with  the  qualification  that  there  is  no  statute  to  the  contrary;  for  a  fail- 
ure to  perform  a  statutory  duty  in  this  respect  might  be  properly  regarded 
as  negligence  per  se.%  T  ,. 

a  Construction  of  Engines  and  Machinery  — (i)  In  General  — it 
is  the  settled  law  in  this  connection  that  railroad  companies  are  liable  tor 
damages  caused  by  fire  to  adjoining  property  owners  in  consequence  of  the  neg- 
licrent&and  improper  construction  of  their  engines.3 


Kan  426.  And  see  Kansas  Pac.  R.  Co.  v. 
Butts,  7  Kan.  314;  White  v.  Missouri  Pac.  R. 
Co..  31  Kan.  280. 

Dry  Grass  of  Previous  Season  —  Evidence  of 
Negligence.  —  St.  Louis,  etc.,  R.  Co.  v.  Rich- 
ardson, 47  Kan.  517.  And  see  Taylor  v. 
Pennsylvania  Schuylkill  Valley  R.  Co.,  174 
Pa  St.  171;  Billings  v.  Fitchburgh  R.  Co.,  58 
Hun  (N.  Y.)  605,  11  N.  Y.  Supp.  837. 

1  Prima  Facie  Negligence.  —  Chicago,  etc., 
R  Co.  v.  Emmons,  42  111.  App.  138;  Pitts- 
burgh, etc.,  R.  Co.  v.  Jones,  86  Ind.  496,  44 
A.m.  Rep.  334;  Karsen  v.  Milwaukee,  etc.,  R. 
Co.,  29  Minn.  12,  7  Am.  &  Eng.  R.  Cas.  501; 
Sappington  v.  Missouri  Pac.  R.  Co.,  14  Mo. 
App  86;  Diamond  v.  Northern  Pac.  R.  Co.,  6 
Mont.  580;  Gulf,  etc.,  R.  Co.  v.  Witte,  68  Tex. 
205. 

2.  Rule  under  Statutes.  —  See  Chicago,  etc., 
R.  Co.  v.  Goyette.  133  HI.  21;  Texas,  etc.,  R. 
Co.  v.  Medaris,  64  Tex.  92. 

Under  the  Illinois  Statute  prescribing  the  duty 
of  railroads  in  this  particular,  it  has  been  held 
that  a  failure  to  keep  the  right  of  way  clear  of 
combustible  material  other  than  dead  grass 
and  dry  weeds  is  not  negligence  per  se  unless 
such  material  is  dangerous.  Chicago,  etc., 
R.  Co.  v.  Goyette,  133  111.  21,  43  Am.  &  Eng. 
R.  Cas.  36,  affirming  32  111.  App.  574- 

Under  the  Montana  Statute,  proof  that  the 
company  failed  to  keep  its  right  of  way  free 
from  combustible  materials  as  required  casts 
the  Durden  upon  it  of  showing  that  it  was  not 
negligent  and  at  fault  with  reference  to  the 
fire  alleged  to  have  been  caused  through  a  vio- 
lation of  such  statute.  Diamond  v.  Northern 
Pac.  R.  Co.,  6  Mont.  580.  In  the  aforemen- 
tioned state',  by  Laws  of  1881,  p.  71.  §  7.  it  is 
made  the  duty  of  railroad  companies  to  keep 
their  track  and  right  of  way  free  from  com- 
bustible materials,  and  the  failure  to  do  so 
imposes  a  liability  for  fires  emanating  from  the 
operations  of  the  railroad.  The  same  section 
further  makes  a  failure  in  the  particular  men- 
tioned prima  facie  evidence  of  negligence.  The 
two  provisions  seem  somewhat  inconsistent, 
but  in  advance  of  judicial  construction  we  will 
not  attempt  any  effort  at  reconciliation. 

3.  Construction  of  Engines  and  Machinery  — 
Indiana.  —  Indianapolis,  etc.,  R.  Co.  v.  Para- 
more,  31  Ind.  143. 

Minnesota.  —  Doyscher  v.  Chicago,  etc.,  R 
Co.,  43  Minn.  427. 

Texas.  —  Martin  v.  Texas,  etc.,  R.  Co.,  87 


Tex.  117;  Houston,  etc.,  R.  Co.  v.  McDon- 
ough,  1  Tex.  App.  Civ.  Cas.,  §  651. 

Vermont.  —  Cleaveland  v.  Grand  Trunk  R. 
Co.,  42  Vt.  449-  „  . 

Wisconsin.  —  Spaulding  v.  Chicago,  etc.,  K. 
Co.,  30  Wis.  no,  11  Am.- Rep.  550. 

It  Is  the  Duty  of  a  Railroad  Company  to  supply  its 
road  with  such  engines  as  will  be  least  liable 
to  set  out  fires  and  will  be  reasonably  safe  from 
destroying  property  of  others  along  itsline,  and 
the  failure  to  do  so  is  a  want  of  ordinary  care 
and  prudence.  Watt  v.  Nevada  Cent.  R.  Co., 
23  Nev.  154. 

Continuing  the  Use  of  a  Spark-throwing  Locomo- 
tive, the  company  having  knowledge  thereof, 
near  a  depot  which  has  been  frequently  ignited 
by  sparks  thrown  from  such  locomotive,  is 
negligence  rendering  the  company  liable  for 
the  destruction  of  the  plaintiff's  storehouse  to 
which  the  fire  spread  from  the  defendant's  depot 
building.  Cincinnati,  etc.,  R.  Co.  v.  Barker, 
94  Ky.  71,  56  Am.  &  Eng.  R.  Cas.  106. 

Diamond  Stack  —  Straight  Stack  —  Differences  of 
Construction.  —  In  the  case  of  Forest  Glen 
Brick,  etc.,  Co.  v.  Chicago,  etc.,  R.  Co.,  33 
111.  App.  565,  the  evidence  showed  that  there 
were  at  the  time  two  kinds  of  smokestacks  in 
use  on  coal  burning  engines.  The  earlier 
kind  was  known  as  the  "  diamond  stack." 
The  later,  claimed  to  be  safer  as  to  the  emis- 
sion of  sparks,  was  the  "  straight  stack  with 
front  extension."  The  evidence  showed  that 
the  latter  variety  of  stack  caught  and  retained 
in  a  pocket  below  the  stack  a  large  portion  of 
the  sparks  which  would  escape  or  be  thrown 
out  from  the  diamond  stack,  and  some  of  the 
testimony  showed  that  the  difference  would 
be  as  much  as  two  bushels  in  every  five  miles 
of  run.  The  case  turned  on  the  negligence  of 
the  railroad  company  in  not  adopting  the  safer 
stack,  and  in  this  connection  it  will  be  consid- 
ered in  another  place. 

Short  Front  —  Extension  Front.  —  Where  the 
evidence  as  to  the  relative  merits  of  short  front 
engines,  like  the  one  in  question,  and  exten- 
sion front  engines  in  respect  to  their  ability  to 
prevent  the  escape  of  fire,  showed  no  decided 
superiority  of  one  over  the  other,  but  that  both 
kinds  were  of  approved  construction  and  in 
very  general  use,  a  railroad  company,  it  was 
held,  would  be  deemed  guilty  of  negligence  in 
using  one  rather  than  the  other.  Menominee 
River  Sash,  etc.,  Co.  v.  Milwaukee,  etc.,  R. 
Co.,  91  Wis.  447. 
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The  Grant  of  a  Franchise  to  Operate  a  Railroad  does  not,  it  is  said,  confer  the  right 
to  use  upon  it  locomotives  so  constructed  as  to  throw  out  burning  coals  that 
may  set  fire  to  buildings  along  the  line;  but  the  road  must  be  operated  with 
engines  so  constructed  as  to  cause  the  least  danger.1 

(2)  Appliances  to  Prevent  Escape  of  Fire  —  (»)  General  Eule.  —  The  general 
rule  is  that  a  railroad  company  should  use  on  its  engines  the  most  approved 
mechanical  inventions  to  prevent  the  escape  of  fire  and  consequent  loss  there- 
from along  the  line  of  its  road.2 


If  the  Engine  Used  Is  Sufficient  for  the  Service 
Eequired  of  It,  and  is  properly  equipped  and 
operated,  it  will  not  be  negligence  though 
such  engine  emits  more  and  hotter  sparks  in 
its  ordinary  and  proper  use  than  would  a 
larger  and  more  powerful  engine  similarly 
employed.  Rosen  v.  Chicago  Great  Western 
R.  Co.,  83  Fed.  Rep.  300,  49  U.  S.  App.  647. 
See  also  infra,  this  subdivision,  Appliances  to 
Prevent  Escape  of  Fire. 

1.  Condition  in  Grant  of  Franchise. —  King  v. 
Morris,  etc.,  R.  Co.,  18  N.  J.  Eq.  397. 

It  Is  Negligence  for  a  Eailroad  Company  to  run 
engines  which  habitually  scatter  fire  to  such 
extent  as  to  endanger  combustible  property 
along  the  line  of  the  road.  Such  engines  are 
not  to  be  deemed  of  proper  construction  and 
repair.  Cleaveland  v.  Grand  Trunk  R.  Co 
42  Vt.  449. 

2.  Appliances  to  Prevent  Escape  of  Fire  —  Eng- 
land. —  Ford  v.  London,  etc.,  R.  Co.,  2  F.  &  F. 
730;  Dimmock  v.  North  Staffordshire  R.  Co.j 
4  F.  &  F.  1058;  Fremantle  v.  London,  etc.,  R. 
Co.,  10  C.  B.  N.  S.  89,  100  E.  C.  L.  89. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Fire 
Assoc.,  55  Ark.  163. 

Florida. — Jacksonville,    etc.,    R.     Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1. 

Illinois.  —  St.  Louis,  etc.,  R.  Co.  v.  Gilham, 
39  Hl-455;  Illinois  Cent.  R.  Co.  v.  McClel- 
land, 42  111.  355;  Illinois  Cent.  R.  Co.  v.  Mills, 
42  111.  408;  Ohio,  etc.,  R.  Co.  v.  Shanefelt,  47 
HI-  497,  95  Am.  Dec.  504;  Toledo,  etc.,  R.  Co. 
v.  Pindar,  53  111.  447,  5  Am.  Rep.  57;  Chicago, 
etc.,  R.  Co.  v.  Quaintance,  58  111.  389;  To- 
ledo, etc.,  R.  Co.  v.  Corn,  71  111.  493;  Chicago, 
etc.,  R.  Co.  v.  Pennell,  94  III.  448;  Bass  v. 
Chicago,  etc.,  R.  Co.,  28  111.  9,  81  Am.  Dec. 
254;  Chicago,  etc.,  R.  Co.  v.  Hunt,  24  111. 
App.  644;  Forest  Glen  Brick,  etc.,  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  33  III.  App.  565;  Louisville, 
etc.,  Consol.  R.  Co.  v.  Spencer,  47  111.  App.  503. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
Paramore,  31  Ind.  143;  Toledo,  etc.,  R.  Co.  v. 
Wand,  48  Ind.  476;  Pittsburgh,  etc.,  R.  Co. 
v.  Nelson,  51  Ind.  150;  Pittsburgh,  etc.,  R. 
Co.  v.  Noel,  77  Ind.  no,  7  Am.  &  Eng.  R. 
Cas.  524;  Pittsburgh,  etc.,  R.  Co.  v.  Hixon, 
79  Ind.  in,  8  Am.  &  Eng.  R.  Cas.  717. 

Iowa.  —  Jackson  v.  Chicago,  etc.,  R.  Co.,  31 
Iowa  177,  7  Am.  Rep.  120;  Metzgar  v.  Chi- 
cago, etc.,  R.  Co.,  76  Iowa  387,  14  Am.  St. 
Rep.  224;  Slossen  v.  Burlington,  etc.,  R.  Co., 
60  Iowa  215,  11  Am.  &  Eng.  R.  Cas.  67. 

Michigan.  —  Perrott  v.  Shearer,  17  Mich.  48; 
Hoyt  v.  Jeffers,  30  Mich.  187;  Hagan  v.  Chi- 
cago,  etc.,  R.  Co.,  86  Mich.  615. 

'Minnesota.  —  Hoye  v.  Chicago,  etc.,  R.  Co., 
46  Minn.  269. 

Nevada.  —  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  291;  Watt  v.  Nevada 
Cent.  R.  Co.,  23  Nev.  154. 
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Neru  Jersey.  —  Wiley  v.  West  Jersey  R.  Co 
44  N.  J.  L.  247;  Hoff  v.  West  Jersey  R.  Co.  4<t 
N.  J.  L.  201.  '  45 

New    York.  —  Bevter    v.    Delaware,  etc 
Canal  Co.,  13  Hun  (N.  Y.)  254;   Steinweg  v 
Erie  R.  Co.,  43  N.  Y.  123,  3  Am.  Rep.  673' 
Bedell  v.  Long  Island  R.  Co.,  44  N.  Y  167  1 
Am.  Rep.  688.  '1 

North  Carolina.  —  Anderson  v.  Cape  Fear 
Steamboat  Co.,  64  N.  Car.  399. 

Pennsylvania.  —  Gowen  v.  Glaser,  (Pa.  1886} 
10  All.  Rep.  417;  Lackawanna,  etc.,  R.  Co.  v. 
Doak,  52  Pa.  St.  379,  91  Am.  Dec.  166  • 
Frankford,  etc.,  Turnpike  Co.  v.  Philadelphia,' 
etc.,  R.  Co.,  54  Pa.  St.  345,  93  Am.  Dec.  708. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Tyne 
(Tenn.  1882)  7  Am.  &  Eng.  R.  Cas.  515. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex. 
675.  13  Am.  &  Eng.  R.  Cas.  464;  Missouri  Pac.' 
R.  Co.  v.  Bartlett,  81  Tex.  42. 

Virginia.  —  Brighthope  R.  Co.  v.  Rogers,  76 
Va.  443;  Tyler  v.  Ricamore,  87  Va.  466. 

Wisconsin.  —  Spaulding  v.  Chicago,  etc.,  R. 
Co.,  30  Wis.  no,  11  Am.  Rep.  550. 

Spark  Arresters,  Ash  Pans,  Screens,  etc.  —  Rail- 
road companies  must  use  the  most  approved 
and  best  mechanical  appliances  and  safe- 
guards, in  the  nature  of  ash  pans  and  spark 
arresters,  such  as  are  generally  adopted  by 
and  used  upon  modern  railroads  in  this  coun- 
try; and  a  failure  to  do  so  is  negligence,  and 
will  render  it  liable  in  damages  for  a  fire  con- 
sequent thereupon.  Brighthope  R.  Co.  v. 
Rogers,  76  Va.  443,  8  Am.  &  Eng.  R.  Cas 
710. 

A  charge,  therefore,  that  railroad  companies 
are  required  to  furnish  their  locomotives  with 
spark  arresters  of  the  best  mechanical  inven- 
tion and  construction  in  general  use  at  the 
time  is  not  erroneous.  Jacksonville,  etc.,  R. 
Co.  v.  Peninsular  Land,  etc.,  Co.,  27  Fla.  1, 
157.  49  Am.  &  Eng.  R.  Cas.  603.  And  where 
the  evidence  shows  that  an  engine  could  not 
be  safely  used  without  a  screen  to  prevent  the 
escape  of  sparks  it  is  negligence  to  remove  the 
screen  and  run  the  engine  without  it,  though 
it  may  not  be  common  to  use  a  screen  on  such 
an  engine.  Bedell  v.  Long  Island  R.  Co.,  44 
N.  Y.  367,  4  Am.  Rep.  6S8.  Likewise  a  rail- 
road company  may  be  negligent  in  failing  to 
use  a  certain  make  of  screen  or  stack.  Wiley 
v.  West  Jersey  R.  Co.,  44  N.  J.  L.  247. 

But  Where  There  Is  No  Evidence,  it  has  been 
held,  that  the  particular  use  to  which  an  engine 
is  put  requires  particular  appliances,  it  is  error 
to  give  an  instruction  which  tends  to  tell  the 
jury,  in  an  action  for  damages  for  fire  alleged 
to  have  been  communicated  by  a  switch  en- 
gine, that  such  engines  require  less  effective 
appliances  to  prevent  the  escape  of  fire  than 
other  engines.  American  Strawboard  Co.  v. 
Chicago,  etc.,  R.  Co.,  177  111.  513. 
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Every  Possible  Precaution  Not  Required.  —  While  railroad  companies  are  not  bound 
to  use  every  possible  precaution  which  the  highest  scientific  skill  might  have 
suggested  to  prevent  the  escape  of  fire  from  their  locomotives,1  yet  they  are 
required  to  exercise  a  degree  of  care  reasonably  proportionate  to  the  risks  to 
be  apprehended;  and  in  view  of  the  great  danger  to  property  from  fires  com- 
municated from  passing  locomotives,  reasonable  care  requires  that  they  should 
avail  themselves  of  the  most  approved  practical  appliances  for  the  prevention 
of  such  fires.*    It  has  been  held,  therefore,  to  be  error  to  instruct  a  jury  that 


Duty  of  Mill  Owner  to  Employ  Spark  Arrester. 

—  In  the  case  of  Hoyt  v.  Jeffers,  30  Mich.  181, 
the  facts  were  that  a  mill  was  erected  in  the 
midst  of  a  city,  the  chimney  being  without 
any  apparatus  for  arresting  the  escape  of 
sparks.  The  court  held  that  it  became  the 
duty  of  the  owner  of  the  mill  to  avail  himself 
of  some  such  apparatus  as  experience  had 
shown  to  be  reasonably  adequate,  if  not  the 
"most  effectual,  to  prevent  the  escape  of  sparks 
and  fire  from  his  chimney,  whether  such  ap- 
paratus had  ever  been  previously  used  upon 
that  particular  kind  of  chimney  or  not,  so 
long  as  it  was  susceptible  of  being  so  applied, 
and  when  applied  would  operate  to  prevent  or 
check  the  escape  of  fire  and  sparks.  It  was 
shown  that  spark  arresters  constructed  upon 
the  same  principle  as  those  long  in  use  and 
well  and  publicly  known  upon  other  smoke 
stacks,  would,  if  applied  to  this  chimney,  have 
avoided  or  substantially  decreased  the  danger. 
It  was  held,  therefore,  to  have  been  the  duty  of 
the  defendant  to  have  adopted  some  such  de- 
vice. And  see  to  the  same  effect  Webster  v. 
Symes,  109  Mich.  1.  See  also  Anderson  v. 
Cape  Fear  Steamboat  Co.,  64  N.  Car.  405.  _ 

It  Is  Not  Negligence  in  Failing  to  Equip  a 
Steamboat  with  a  Fire  Screen,  if  the  construction 
of  her  engine  and  smoke  stack  is  such  that 
with  proper  care  no  spark  of  sufficient  size  to 
set  fire  to  property  can  escape.  Cheboygan 
Lumber  Co.  v.  Delta  Transp.  Co.,  100  Mich. 
16. 

Appliances  in  Common  Use  and  of  Experienced 
Efficiency.  —  Where  the  appliances  used  by  a 
railroad  to  prevent  the  emission  of  sparks  are 
in  common  use,  and  have  been  used  for  a 
long  time  and  found  adequate,  they  should,  as 
a  general  rule,  be  protected  against  the  charge 
of  negligence  because  of  such  use,  and  if  such 
appliances  are  used,  the  burden  of  proof  is  on 
the  plaintiff  to  show  that  they  were  improperly 
and  negligently  used.  Gumbel  v.  Illinois 
Cent.  R.  Co.,  48  La.  Ann.  1180;  Hagan  v. 
Chicago,  etc.,  R.  Co.,  86  Mich.  615. 

Inspection  of  Appliances  —  Who  Competent.  — 
It  has  been  held  that  a  locomotive  engineer  is 
presumably  a  competent  person  to  inspect  ap- 
pliances on  his  engine  to  prevent  the  escape  of 
fire.  Menominee  River  Sash,  etc.,  Co.  v.  Mil- 
waukee, etc.,  R.  Co.,  91  Wis.  447. 

Duty  Imposed  by  Statute.  —  In  Ohio  in  1885  a 
statute  was  passed  requiring  all  railroads  to 
place  on  their  locomotives  "  some  device  or 
contrivance  that  will  most  effectually  guard 
against  the  emission  of  fire  and  sparks,"  but 
excepting  them  from  such  requirement  during 
the  months  of  December,  January,  and  Febru- 
ary. It  was  held,  however,  that  this  statute 
did  not  relieve  railroads  from  the  ordinary 
legal  duty  to  observe  proper  care  to  avoid  in- 
juring the  property  of  others  by  fire.  Toledo, 
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etc.,  R.  Co.  v.  Wickenden,  11  Ohio  Cir.  Ct. 
Rep.  378,  5  Ohio  Cir.  Dec.  171. 

1.  Every  Possible  Precaution.  —  Hoye  v.  Chi- 
cago, etc.,  R.  Co.,  46  Minn.  269. 

Highest  Degree  of  Diligence  Not  Required.  — 
The  law  does  not  require  a  railroad  company 
to  provide  and  use  the  best  known  appliances- 
that  ingenuity  and  mechanical  skill  have  been: 
able  to  devise  and  construct  to  prevent  the 
escape  of  sparks  from  its  locomotives,  without 
reference  to  whether  the  company  could  by 
any  degree  of  diligence  know  of  such  inven- 
tions or  not,  or  whether  they  had  been  tested 
and  their  superiority  demonstrated.  Toledo,, 
etc.,  R.  Co.  v.  Corn,  71  111.  493;  Martin  v. 
Texas,  etc.,  R.  Co.,  87  Tex.  117.  But  see  in 
this  connection  the  case  of  St.  Louis,  etc.,  R. 
Co.  v.  Gilham,  39  111.  455,  in  which  the  court 
said:  "It  is  not  requiring  too  much  of  rail- 
road companies,  which  are  sending  over  the 
country  so  dangerous  an  element  as  fire,  that 
they  should  use  all  the  appliances  of  science 
and  the  highest  degree  of  diligence  to  prevent 
the  destruction  of  the  immense  amount  of 
property  contiguous  to  their  lines." 

It  Is  Not  Negligence  for  the  Owner  and  Opera- 
tor of  a  Steam  Threshing  Machine  to  fail  to  use 
the  safest  appliances  for  preventing  the  escape 
of  sparks.  Only  such  reasonable  means  to- 
this  end  as  combine  the  greatest  security  with 
practical  use  are  required.  Holman  v.  Boston 
Land,  etc.,  Co.,  20  Colo.  7. 

2.  Most  Approved  Appliances  —  England. — 
Ford  v.  London,  etc.,  R.  Co.,  2  F.  ft  F.  730. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Nelson„ 
51  Ind.  150. 

Iowa.  — Jackson  v.  Chicago,  etc.,  R.  Co.,  31 
Iowa  176,  7  Am.  Rep.  120. 

Minnesota.  —  Hoye  v.  Chicago,  etc.,  R.  Co., 
46  Minn.  269. 

Pennsylvania.  —  Frankford,  etc.,  Turnpike 
Co.  v.  Philadelphia,  etc.,  R.  Co.,  54  Pa.  St. 
345,  93  Am.  Dec.  708. 

Degree  of  Care  —  Rule  Stated.  —  In  the  case  of 
Ford  v.  London,  etc.,  R.  Co.,  2  F.  &  F.  730, 
Erie,  C.  J.,  declared  the  rule  to  be  that  the 
company  was  bound  to  take  reasonable  care 
and  to  use  the  best  precautions  in  known  prac- 
tical use  to  prevent  the  communication  of  fire, 
but  that  a  higher  duty  and  degree  of  responsi- 
bility was  not  required.  And  similarly,  in  the 
case  of  Pittsburgh,  etc.,  R.  Co.  v.  Nelson,  51 
Ind.  150,  it  was  held  that  although  the  law 
does  not  require  absolute  scientific  perfection 
in  the  construction  and  equipment  of  engines, 
a  railroad  must  within  practicable  limits  ascer- 
tain and  adopt  the  best  appliances  of  construc- 
tion and  the  most  improved  appliances.  And 
see  Gulf,  etc.,  R.  Co.  v.  Reagan,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  846. 

What  Reasonable  Degree  of  Care  Requires.— 
One  who  fails  to  use  the  best  means  within  his 
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it  is  the  duty  of  a  railroad  company  to  use  '  all  the  best  and  most  approved 
mechanical  inventions  "  to  prevent  the  escape  of  fire  or  sparks  from  its  loco- 
motives.   The  "  best  "  is  enough,  without  their  being  "  approved."  1 

If  a  Railroad  Company  Discharges  Its  Duty  in  This  Respect,  there  will  be  no  liability 

though  sparks  do  in  fact  escape,  provided  there  has  been  no  culpable  negli- 
gence in  other  particulars,  causing  the  loss.2 

(b)  Presumption  as  to  Adequacy  of  Appliances.  —  The  fact  that  fire  and  sparks  in 

unusual  quantities  escape  from  an  engine  will  of  itself  warrant  the  presump- 
tion that  the  appliances  for  the  prevention  of  the  escape  of  fire  were  inade- 
quate or  defective.3 

(c)  Qualification  of  Rule.  — -  The  rule  that  it  is  the  duty  of  the  railroad  to  use 
the  best  appliances  to  prevent  the  escape  of  fire  is  qualified  by  the  proposition 
that  the  use  of  appliances  to  this  end  is  not  required  to  the  extent  of  materially 
impairing  the  reasonable  use  of  a  locomotive  engine.4 


reach  lo  prevent  the  destruction  of  property, 
does  not  exercise  the  care  of  a  man  of  common 
prudence.  Jackson  v.  Chicago,  etc.,  R.  Co., 
31  Iowa  176,  7  Am.  Rep.  120;  Watt  v.  Nevada 
Cent.  R.  Co.,  23  Nev.  154. 

Illustration  —  Action  for  Burning  Bridge.  —  In 
an  action  against  a  railroad  for  burning  a 
bridge  it  was  held  that  the  court  properly 
charged  the  jury  that  "  if  defendants  used  or- 
dinary skill  in  procuring  a  good  and  safe  spark 
catcher,  such  as  are  most  in  use  in  the  coun- 
try, and  approved  by  experienced  railroad 
operators  and  mechanics,"  it  was  sufficient. 
Frankford,  etc.,  Turnpike  Co.  v.  Philadelphia, 
etc.,  R.  Co.,  54  Pa.  St.  345,  93  Am.  Dec.  708. 

Stricter  Rule  of  Liability  —  Illinois  Cases.  — 
Experience  has  demonstrated,  it  was  held  in 
Chicago,  etc.,  R.  Co.  v.  Quaintance,  5S  111. 
389,  that  railroad  companies  bv  the  use  of  cer- 
tain mechanical  inventions  and  contrivances, 
can  prevent  the  emission  of  fire  sparks  from 
locomotive  engines,  in  such  quantities,  at 
least,  as  would  be  dangerous  to  property  in 
the  immediate  vicinity.  They  must  therefore, 
in  every  instance,  be  held  to  the  strictest  per- 
formance of  their  duties  in  that  regard;  other- 
wise there  will  be  no  safety  for  the  property 
of  the  citizen  on  the  lines  of  these  great  thor- 
oughfares which  traverse  the  country  in  every 
direction  and  on  which  their  engines  run 
night  and  day.  And  see  also  in  this  connec- 
tion the  case  of  Chicago,  etc.,  R.  Co.  v.  Hunt, 
24  111.  App.  644,  wherein  it  is  stated  to  be  the 
duty  of  railroads  to  use  every  possible  precau- 
tion to  prevent  loss  to  others  through  the 
escape  of  fire  or  sparks  from  their  engines,  by 
the  highest  degree  of  diligence  in  ascertaining 
and  adopting  the  most  approved  mechanical 
inventions  and  appliances  to  prevent  the 
escape  of  fire.  And  see  St.  Louis,  etc.,  R.  Co. 
v.  Gilham,  39  111.  455. 

Degree  of  Care  as  Affected  by  Statutory  Provi- 
sions. —  The  Kentucky  Act  of  January  30,  1874, 
as  to  the  use  of  spark  arresters,  has  been  held 
not  to  require  the  use  by  railroad  companies 
of  appliances  that  will  certainly  prevent  under 
all  circumstances  the  escape  of  sparks  from 
the  chimneys  of  locomotives.  They  are  only 
required  to  use  the  most  effectual  known  pre- 
ventives in  practical  use.  And  although  this 
statute  provides  that  the  device  used  for  the 
purpose  of  preventing  the  escape  of  sparks 
shall  be  placed  "  on  or  around  the  top  of  the 
chimney,"  a  railroad  company,  it  has  been  de- 
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cided,  is  not  precluded  from  attaching  the  de- 
vice to  any  other  part  of  the  chimney  or 
machinery,  provided  that  in  such  position  the 
device  is  equally  effectual  to  prevent  the 
escape  of  sparks.  Louisville,  etc.,  R.  Co.  v. 
Taylor,  92  Ky.  55. 

1.  Best  and  Most  Approved. —  Chicago,  etc.,  R. 
Co.  v.  Hunt,  24  111.  App.  644.  And  see  also 
Toledo,  etc.,  R.  Co.  v.  Larmon,  67  111.  70. 

"  Best  Appliances."  —  Where  the  charge  of  the 
court  instructed  the  jury  that  if  the  defendant's 
engine  set  fire  to  the  plaintiff's  property,  the 
defendant  would  be  liable  unless  it  used  the 
best  appliances  to  prevent  the  escape  of  fire, 
the  charge  was  held  subject  to  the  objection 
that  it  required  a  too  high  degree  of  care  of 
the  railroad  company.  Paris,  etc.,  R.  Co.  v. 
Nesbitt,  11  Tex.  Civ.  App.  608. 

2.  Effect  of  Compliance  with  Rule  as  to  Appli- 
ances. —  Louisville,  etc.,  Consol.  R.  Co.  v.  Spen- 
cer, 47  111.  App.  503;  Toledo,  etc.,  R.  Co.  v. 
Wand,  48  Ind.  476;  Hoff  v.  West  Jersey  R.Co., 
45  N.  J.  L.  201,  13  Am.  &  Eng.  R.  Cas.  476; 
Gowen  v.  Glaser,  (Pa.  1886)  10  At!.  Rep.  417; 
White  v.  Chicago,  etc.,  R.  Co.,  I  S.  Dak.  326; 
Missouri  Pac.  R.  Co.  v.  Bartlett,  81  Tex.  42; 
Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex.  675,  13 
Am.  &  Eng.  R.  Cas.  464. 

3.  Presumption  as  to  Appliances.  —  Wabash  R. 
Co.  v.  Smith,  42  111.  App.  527;  Chicago,  etc., 
R.  Co.  v.  McCahill,  56  111.  28;  Field  v.  New 
York  Cent.  R.  Co.,  32  N.  Y.  339;  Pennsylvania 
Co.  v.  Wafon,  81*  Pa.  St.  293.  See  also  in 
this  connection  infra,  this  title,  Presumption 
of  Negligence  from  Communication  of  Fire. 

Statutory  Presumption  of  Negligence  —  Statute 
Construed.  —  A  statute  making  companies 
liable  for  all  loss  or  damage  to  property  by 
fire  originating  from  engines,  unless  proof  is 
made  to  the  satisfaction  of  the  jury  that  the 
machinery,  smoke  stack,  or  fire-boxes  of  such 
engines  were  in  good  order  and  properly  man- 
aged, contemplates  the  communication  of  fire, 
and  consequent  loss  and  damage,  notwith- 
standing the  exercise  of  prudence  and  care  in 
the  selection  of  appliances  and  in  the  manage- 
ment and  operation  of  trains;  and  it  fixe^  the 
standard  of  condition  and  management,  but 
does  not  attempt  to  establish  a  standard  of 
kind  or  quality  of  appliances.  Hagan  v.  Chi- 
cago, etc.,  R.  Co.,  S6  Mich.  615,  49  Am.  & 
Eng.  R.  Cas.  670. 

4.  Reasonable  Use  of  Engines.  —  Carter  v. 
Kansas  City,  etc.,  R.  Co.,  65  Iowa  2S7;  Longa- 
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(d)  Most  Effective  but  Not  Most  Approved.  —  If  it  is  shown  that  the  means  adopted 
in  a  particular  case  to  prevent  the  escape  of  sparks  were  used  by  only  one 
road,  but  in  fact  they  were  more  effectual  than  those  "  most  approved,"  in 
the  sense  of  generality  of  adoption  and  use,  such  road  will  not  be  deemed 
negligent.1 

(3)  Adoption  of  New  Appliances  —  (a)  General  Rule.  —  Railway  companies  in 
the  construction  of  their  engines  are  bound  not  only  to  employ  all  due  care 
and  skill  for  the  prevention  of  mischief  to  the  property  of  others  by  the  emis- 
sion of  sparks,  but  they  are  also  bound  to  avail  themselves  of  discoveries 
which  science  puts  within  reach  for  that  purpose,  provided  they  are  such  that, 
under  the  circumstances,  it  is  reasonable  to  require  their  adoption.2 

Railroad  Companies  Are  Entitled  to  a  Reasonable  Time  in  which  to  adopt  new  and 
improved  appliances,  such  as  spark  arresters.3 

Question  for  Jury.  —  What  is  a  reasonable  time  for  such  purpose  is  a  question 
of  fact  for  the  jury.4 

(b)  Limits  and  Extent  of  Rule.  —  To  be  "approved"  such  appliances  and 
devices  must  not  only  be  constructed,  but  so  far  used  as  to  be  approved  over 
others  before  a  railroad  can  be  required  to  adopt  them.5    A  railroad  company 


baugh  v.  Virginia  City,  etc.,  R.  Co.,  9  Nev. 
295;  Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex.  675, 
13  Am.  &  Eng.  R.  Cas.  464. 

Evidence  Admissible.  —  Where  the  defendant 
•was  charged  with  negligence  in  the  construction 
and  use  of  a  locomotive,  whereby  damage  by 
fire  resulted  to  the  plaintiff,  it  should  be  allowed 
to  show  why  a  netting  finer  than  the  one  actu- 
ally used  by  it  to  prevent  the  escape  of  sparks 
could  not  be  used  without  interfering  with  the 
working  capacity  of  the  locomotive.  Carter 
v.  Kansas  City,  etc.,  R.  Co.,  65  Iowa  287. 

1.  "Most  Effective"  Appliances. — Chicago, 
etc.,  R.  Co.  v.  Hunt,  24  111.  App.  644;  Forest 
Glen  Brick,  etc.,  Co.  v.  Chicago,  etc.,  R.  Co., 
33  111.  App.  565. 

2.  Adoption  of  New  Devices.  —  Hagan  v.  Chi- 
cago, etc.,  R.  Co.,  86  Mich  615;  Houston, 
etc.,  R.  Co.  v.  McDonough,  1  Tex.  App.  Civ. 
Cas.,  §  651;  Spaulding  v.  Chicago,  etc.,  R. 
Co.,  30  Wis.  110,  11  Am.  Rep.  550. 

Failure  to  Adopt  New  Device  —  Exigencies  of 
Business  Held  No  Defense.  —  See  Forest  Glen 
Brick,  etc.,  Co.  v.  Chicago,  etc.,  R.  Co.,  33  111. 
App.  565.  Compare  Flinn  v.  New  York  Cent., 
etc.,  R.  Co.,  142  N.  Y.  11. 

Considerations  of  Cost  of  Devices.  —  Hoyt  v. 
Jeffers,  30  Mich.  181;  Pennsylvania  R.  Co.  v. 
Page.  (Pa.  1888)  12  Atl.  Rep.  662. 

3.  Reasonable  Time.  —  Flinn  v.  New  York 
Cent.,  etc.,  R.  Co.,  67  Hun  (N.  Y.)  631. 

What  Is  Reasonable  Time  for  Adoption  of  New 
Appliances  —  Four  Years.  —  Flinn  v.  New  York 
Cent.,  etc.,  R.  Co.,  142  N.  Y.  11. 

While  the  Degree  of  Care  Required  of  a  Railroad 
Company  respecting  the  management  and 
operation  of  its  trains  must  vary  according  to 
circumstances,  there  must  of  necessity  be  some 
stability  in  appliances,  and  railroad  companies 
cannot  be  expected  to  be  constantly  changing 
appliances  or  to  suddenly  apply  newly  discov- 
ered devices,  nor  can  they  be  required  to 
adopt  every  new  and  untried  instrumentality 
even  though  subsequent  experience  may  have 
demonstrated  the  same  to  be  more  efficient. 
Hagan  v.  Chicago,  etc.,  R.  Co.,  86  Mich.  615. 

4.  Question  for  Jury.  —  Flinn  v.  New  York 
Cent.,  etc.,  R.  Co.,  67  Hun  (N.  Y.)  631. 
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5.  Used  and  Approved  —  Illinois.  —  St.  Louis, 
etc.,  R.  Co.  v.  Gilham,  39  111.  455;  Illinois 
Cent.  R.  Co.  v.  McClelland,  42  111.  355;  To- 
ledo, etc.,  R.  Co.  v.  Pindar,  53  111.  447,  5  Am. 
Rep.  57;  Toledo,  etc.,  R.  Co.  v.  Corn,  71  111. 
493- 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Nel- 
son, 51  Ind.  150;  Pittsburgh,  etc.,  R.  Co.  v. 
Noel,  77  Ind.  no,  7  Am.  &  Eng.  R.  Cas.  524; 
Pittsburgh,  etc.,  R.  Co.  v.  Hixon,  79  Ind.  in, 
8  Am.  &  Eng.  R.  Cas.  717- 

Iowa.  —  Jackson  v.  Chicago,  etc.,  R.  Co.,  31 
Iowa  176,  7  Am.  Rep.  120;  Metzgar  v.  Chi- 
cago, etc.,  R.  Co.,  76  Iowa  387,  14  Am.  St. 
Rep.  224;  Slossen  v.  Burlington,  etc.,  R.  Co., 
60  Iowa  215,  11  Am.  &  Eng.  R.  Cas.  67. 
Michigan.  —  Hoyt  v.  Jeffers,  30  Mich.  181. 
Nevada.  —  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  271. 

New  York.  —  Bevier  v.  Delaware,  etc., 
Canal  Co.,  13  Hun  (N.  Y.)  254;  Steinweg  v. 
Erie  R.  Co.,  43  N.  Y.  123,  3  Am.  Rep.  673; 
Bedell  v.  Long  Island  R.  Co.,  44  N.  Y.  367,  4 
Am.  Rep.  688. 

North  Carolina.  —  Anderson  v.  Cape  Fear 
Steamboat  Co.,  64  N.  Car.  399. 

Pennsylvania.  —  Lackawanna,  etc.,  R.  Co.  v. 
Doak,  52  Pa.  St.  379,  91  Am.  Dec.  166;  Frank- 
ford,  etc..  Turnpike  Co.  v.  Philadelphia,  etc., 
R.  Co.,  54  Pa.  St.  345,  93  Am.  Dec.  708. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Tyne, 
(Tenn.  1882)  7  Am.  &  Eng.  R.  Cas.  515. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Levi,  59 
Tex.  675,  13  Am.  &  Eng.  R.  Cas.  464. 

Virginia.  —  Brighthope  R.  Co.  v.  Rogers,  76 
Va.  443,  S  Am.  &  Eng.  R.  Cas.  710. 

Wisconsin.  —  Spaulding  v.  Chicago,  etc.,  R. 
Co.,  30  Wis.  no,  11  Am.  Rep.  550. 

Actual  Experience  the  Test  of  Approval.  —  The 
efficiency  of  the  appliances  to  prevent  the 
escape  of  sparks  would  only  be  demonstrated 
by  actual  experience,  and  adoption  and  use  are 
the  real  tests  of  approval.  Hagan  v.  Chicago, 
etc.,  R.  Co.,  86  Mich.  615. 

Several  Appliances  —  Each  Approved.  —  Wide 
differences  of  opinion  may  exist  among  those 
desirous  of  reaching  the  same  result.  Two  or 
more  kinds  of  appliances  may  be  used,  each 
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is  not  bound  to  purchase  the  patent  for  every  invention  claimed  to  be  an 
improvement  on  such  machinery  and  test  it,  but  it  must,  when  such  an  inven- 
tion has  been  tested  and  has  been  approved  as  better  than  the  appliances  it  is 
using,  be  required  to  adopt  and  use  the  superior  machinery.1  In  this,  as  in 
the  discharge  of  its  other  duties,  a  railroad  company  is  only  required  to  exer- 
cise reasonable  diligence  to  provide  itself  with  the  best.2 

(4)  Duty  to  Maintain  in  Proper  State  of  Repair.  —  Although  a  railroad 
company  may  employ  engines  of  proper  construction  and  devices  to  prevent 
the  escape  of  fire  of  the  most  approved  nature,  yet  unless  the  engine  and 
appliances  are  maintained  in  a  condition  of  good  and  effective  repair,  the 
company  may  be  liable  for  negligence  in  permitting  the  escape  of  fire.* 
Thus,  although  a  company  may  use  a  proper  spark  arrester  on  its  locomotive, 


one  of  which  is  approved  by  a  number  of  rail- 
road companies  which  are  managed  by  practi- 
cal and  prudent  men,  and  the  adoption  of  each 
may  have  been  after  careful  consideration  of 
the  merits  of  all,  yet,  unless  that  adoption  and 
approval  has  some  weight,  there  is  no  safety 
in  the  use  of  either.  In  any  event,  before  a 
railroad  company  can  be  made  liable  by  reason 
of  its  failure  to  adopt  other  appliances,  it  must 
be  shown  that  such  appliances  have  been  well 
and  popularly  known,  and  their  efficiency 
demonstrated  by  actual  use.  Hagan  v.  Chi- 
cago, etc.,  R.  Co.,  86  Mich.  615. 

1.  Toledo,  etc.,  R.  Co.  v.  Corn,  71  111.  493; 
Metzgar  v.  Chicago,  etc.,  R.  Co.,  76  Iowa  390, 
14  Am.  St.  Rep.  224;  Hagan  v.  Chicago,  etc., 
R.  Co.,  86  Mich.  615. 

What  Constitutes  General  Use  and  Approval.  — ■ 
In  the  case  of  Metzgar  v.  Chicago,  etc.,  R 
Co.,  76  Iowa  390,  14  Am.  St.  Rep.  224,  the 
trial  court  charged  the  jury:  "  It  is  the  duty  of 
defendant  to  adopt  and  use  the  best  known 
and  approved  appliances  for  the  prevention  of 
the  escape  of  fire  from  its  engines  used  in  the 
operation  of  its  railroad;  and  when  an  inven- 
tion or  appliance  has  been  tested  and  gener- 
ally approved  as  better  than  that  already  in 
use  by  it,  it  then  becomes  the  duty  of  the  de- 
fendant, with  all  reasonable  diligence,  to 
adopt  and  use  said  invention  upon  its  en- 
gines; and  it  will  not  do  for  the  defendant  to 
neglect  to  do  so  until  such  invention  has  be- 
come in  use  by  all  other  roads,  unless  by  the  ex- 
ercise of  reasonable  diligence  it  could  not  sooner 
adopt  and  put  in  use  the  said  improvements." 
This  instruction  was  approved  as  announcing 
substantially  the  proper  rule  of  law  and  as 
being  as  favorable  to  the  defendants  as  they 
could  reasonably  require.  In  the  same  con- 
nection the  court  held,  however,  that  it  was 
not  prepared  to  say  that  the  railway  company 
might  even  defer  adopting  an  important  and 
necessary  improvement  until  it  had  been 
adopted  and  used  exclusively  by  some  other 
road.  The  true  rule  on  this  subject  would 
seem  to  be  that  in  order  to  render  the  railroad 
company  liable  for  a  failure  to  adopt  a  new 
and  important  device  to  prevent  the  escape  of 
fire,  there  should  simply  have  been  a  practical 
test  sufficient  to  demonstrate  the  improvement 
over  those  formerly  in  use. 

Evidence  that  Another  Company  Uses  Different 
Appliances.  —  In  an  action  against  a  railroad 
company  for  the  destruction  of  the  plaintiff's 
property  by  fire  through  defective  or  insuffi- 
cient  spark  arresters  on  its  engines,  it  has  been 
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held  incompetent  to  charge  the  defendant  with 
negligence  bv  the  admission  of  evidence  show- 
ing that  another  company  used  a  different  ap- 
pliance from  that  in  use  by  defendant.  Cleve- 
land, etc.,  R.  Co.  z-.  McKelvey,  12  Ohio  Cir. 
Ct.  Rep.  426,  5  Ohio  Cir.  Dec.  561. 

In  the  case  of  Evansville,  etc.,  R.  Co.  v. 
Keith,  8  Ind.  App.  57,  the  plaintiff  in  order  to- 
show  negligence  on  the  part  of  the  defendant 
in  failing  to  adopt  the  best  appliances  for  ar- 
resting sparks  was  allowed  to  introduce  a  wit- 
ness in  the  employ  of  another  railroad,  who 
testified  as  an  expert  as  to  a  device  employed 
on  his  road,  to  the  effect  that  with  proper  use 
and  handling  he  had  never  known  of  a  fire  re- 
sulting from  an  engine  so  equipped.  Not  only 
was  the  admission  of  this  testimony  held  not 
to  have  been  enor,  but  it  was  also  decided  that 
the  trial  court  properly  refused  to  permit  the 
defendant  to  contradict  the  statement  of  such 
witness  by  showing  that  fires  had  occurred 
along  the  line  of  witness's  railroad  while  such 
device  was  in  use. 

On  the  Other  Hand,  evidence  that  three  rail- 
roads named,  other  than  the  defendant,  used 
the  same  spark  arrester  as  the  defendant  does 
not  show  that  such  arresters  are  in  general 
use.  Lake  Side,  etc.,  R.  Co.  v.  Kelly,  10  Ohio 
Cir.  Ct.  Rep.  322,  6  Ohio  Cir.  Dec.  555. 

2.  Reasonable  Diligence.  —  Toledo,  etc.,  R. 
Co.  v.  Corn,  71  111.  493. 

3.  Duty  to  Repair  —  Illinois.  —  Louisville, 
etc.,  Consol.  R.  Co.  t.  Spencer,  47  111.  App.  503; 
Toledo,  etc.,  R.  Co.  v.  Pindar,  53  111.  447,  5 
Am.  Rep.  57. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Noel, 
77  Ind.  110;  White  v.  New  York,  etc.,  R.  Co., 
142  Ind.  648. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Tay- 
lor, 92  Ky.  55. 

Maryland.  —  Ryan  v.  Gross,  68  Md.  377. 

Missouri.  —  Poeppers  v.  Missouri,  etc.,  R. 
Co.,  67  Mo.  719,  29  Am.  Rep.  518. 

Texas.  —  Paris,  etc.,  R.  Co.  v.  Nesbitt,  II 
Tex.  Civ.  App.  608,  citing  Gulf,  etc..  R.  Co. 
v.  Benson,  69  Tex.  409,  5  Am.  St.  Rep.  74; 
Missouri  Pac.  R.  Co.  v.  Bartlett,  69  lex. 
80. 

Presumption  as  to  Condition  of  Engine. —  It 

has  been  held  that  it  cannot  be  inferred  as  a 
presumption  of  law,  from  the  fact  that  an  en- 
gine was  regularly  inspected  before  starting 
over  a  trip  and  found  to  be  in  good  condition, 
that  it  so  remained  throughout  the  trip. 
Louisville,  etc.,  R.  Co.  v.  Malone,  109  Ala. 
509- 
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vet  if  through  negligence  or  want  of  skill  it  fails  to  have  the  spark  arrester 
properly  adjusted  or  in  proper  order,  it  is  responsible  for  losses  by  fire  result- 
ing from  such  failure.1 

h  Negligence  in  Management  of  Engines  — (i)  In  GeneraL—A. 
railroad  company  is  liable  for  the  destruction  of  property  by  fire  escaping  by 
the  negligence  of  its  employees  in  managing  the  engine  or  train  of  cars 
though  there  may  be  no  negligence  in  the  construction  or  equipment  of  the 
engine  or  in  the  condition  of  repair  at  the  time  of  the  communication  of 
fire3  'The  law  requires  that  skilled  and  experienced  workmen  shall  be 
employed,  and  due  care  and  skill  exercised  in  the  particular  instance  in  ques- 
tion 4  Thus,  the  fact  that  the  persons  in  charge  of  the  engine  do  not  empty 
the  ash-pan  as  frequently  as  is  proper,  whereby  coals  and  cinders  escape  there  - 


1.  Cleveland,  etc.,  R.  Co.  v.  Scantland, 
(Ind.  189S)  51  N.  E.  Rep.  1068;  Louisville,  etc., 
R.  Co.  v.  Taylor,  92  Ky.  55. 

Negligence  Not  Presumed  Merely  from  Use  of 
Old  Engine.  —  The  defendant  cannot  be  pre- 
sumed negligent  with  reference  to  the  escape 
of  fire,  merely  for  using  an  old  engine  to  draw- 
its  freight  train,  or  one  in  which  it  was  diffi- 
cult to  keep  up  steam,  in  the  absence  of  evi- 
dence showing  its  spaik  arrester  defective. 
Wheeler  v.  New  York  Cent.,  etc.,  R.  Co.,  67 
Hun  (N.  Y.)  639. 

Attachments  Improperly  Adjusted.  —  The  case 
of  Canada  Cent.  R.  Co.  v.  McLaren,  8  Ont. 
App.  564,  was  an  action  against  a  railroad 
company  for  the  destruction  by  fire  of  a  quan- 
tity of  lumber  owned  by  the  plaintiff,  which 
by  leave  of  the  defendants  he  had  piled  near 
their  track.  The  escape  of  fire  appeared  to 
have  been  due  to  the  improper  or  defective 
construction  of  the  smokestack,  the  cone  being 
placed  too  close  to  the  neck  and  the  bottom 
rim  not  fitted  sufficiently  close  to  the  bed.  The 
railroad  company  was  held  liable  in  damages 
for  the  value  of  the  property. 

Evidence  to  Show  Improper  Adjustment  or  Re- 
pair.—  In  an  action  against  a  railroad  com- 
pany to  recover  for  losses  by  fire  resulting 
either  from  its  failure  to  use  a  proper  spark 
arrester,  or  from  its  failure  to  have  the  spark 
arrester  properly  adjusted,  testimony  show- 
ing that  at  the  time  of  the  firing  of  the  plain- 
tiff's  property,  sparks  were  seen  escaping  from 
the  chimney  of  the  locomotive  in  large  show- 
ers, was  held  sufficient  to  authorize  the  jury 
to  find  that  the  spark  arrester  was  either  im- 
properly adjusted  or  not  in  good  repair. 
Louisri'lle,  etc.,  R.  Co.  v.  Taylor,  92  Ky.  55. 

2.  Negligence  in  Management  of  Engine  — 
England.  —  Dimmock  v.  North  Staffordshire 
R.  Co.,  4  F.  &  F.  1058;  Fremantle  v.  London, 
etc.,  R.  Co.,  10  C.  B.  N.  S.  89,  100  E.  C.  L.  89. 

Canada.  —  Robinson  v.  New  Brunswick  R. 
Co.,  23  New  Bruns.  323;  Hill  v.  Ontario,  etc., 
R.  Union  Co.,  13  U.  C.  Q.  B.  503;  McGibbon 
v.  Northern  R.  Co.,  14  Ont.  App.  91;  Canada 
Atlantic  R.  Co.  v.  Moxley,  15  Can.  Sup.  Ct. 
Rep.  145;  North  Shore  R.  Co.  v.  McWillie,  17 
Can.  Sup.  Ct.  Rep.  511. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Hecht, 

38  Ark.  357. 

California.  —  Henry  v.  Southern  Pac.  R. 
Co.,  50  Cal.  176. 

Illinois.  —  Great  Western  R.  Co.  v.  Haworth, 

39  111.  346;  Toledo,  etc.,  R.  Co.  v.  Pindar,  53 
111.  447,  5  Am.  Rep.  57;  Chicago,  etc.,  R.  Co. 
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v.  Quaintance,  58  111.  389;  Illinois  Cent.  R. 
Co.  v.  Schenk,  64  111.  App.  24;  Toledo,  etc., 
R.  Co.  v.  Maxfield,  72  111.  95;  Chicago,  etc., 
R.  Co.  v.  Pennell,  94  111.  448. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v.  Para- 
more,  31  Ind.  143;  Pittsburgh,  etc.,  R.  Co.  v. 
Nelson,  51  Ind.  150;  Chicago,  etc.,  R.  Co.  v. 
Ostrander,  116  Ind.  259. 

Kansas.  —  St.  Joseph,  etc.,  R.  Co.  v.  Chase, 
11  Kan.  47;  Central  Branch  Union  Pac.  R. 
Co.  v.  Hotham,  22  Kan.  52. 

Michigan.  —  Hagan  v.  Chicago,  etc.,  R.  Co., 
86  Mich.  615. 

Minnesota.  —  Cantlon  v.  Eastern  R.  Co.,  45 
Minn.  481;  Johnson  v.  Chicago,  etc.,  R.  Co., 
31  Minn.  57. 

Nevada.  —  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  295. 

New  York.  —  Rood  v.  New-York,  etc.,  R. 
Co.,  18  Barb.  (N.  Y.)  80;  Collins  v.  New  York 
Cent.,  etc.,  R.  Co.,  5  Hun  (N.  Y.)  499. 

Pennsylvania.  —  Frankford,  etc.,  Turnpike 
Co.  v.  Philadelphia,  etc.,  R.  Co.,  54  Pa.  St. 
345,  93  Am.  Dec.  708. 

Tennessee.  —  Burke  v.  Louisville,  etc.,  R. 
Co.,  7  Heisk.  (Tenn.)  461,  19  Am.  Rep.  618; 
Nashville,  etc.,  R.  Co.  v.  Tyne,  (Tenn.  1882) 
7  Am.  &  Eng.  R.  Cas.  515. 

Texas.  — Martin  v.  Texas,  etc.,  R.  Co.,  87 
Tex.  117;  Texas,  etc.,  R.  Co.  v.  Gains  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  873;  Paris,  etc., 
R.  Co.  v.  Nesbitt,  n  Tex.  Civ.  App.  608. 
Virginia.  —  Tyler  v.  Ricamore,  87  Va.  466. 
Wisconsin.  —  Martin  v.  Western  Union  R. 
Co.,  23  Wis.  437,  99  Am.  Dec.  189;  Caswell  v. 
Chicago,  etc.,  R.  Co.,  42  Wis.  193. 

The  Opening  of  Grates  and  Flues  about  the 
boiler  in  a  careless  manner,  thereby  allowing 
cinders  to  be  thrown  upon  plaintiff's  premises, 
will  be  a  sufficient  ground  for  recovery  for  in- 
juries to  property  thus  caused.  Martin  v. 
Western  Union  R.  Co.,  23  Wis.  437,  99  Am. 
Dec.  189. 

Detaching  Burning  Cars  and  Running  Off  on 
Siding. —  St.  Louis,  etc.,  R.  Co.  v.  Hecht,  38 
Ark.  357. 

Negligence  in  Operating  Threshing  Machine.  — 

Garrison  v.  Graybill,  52  Mo.  App.  580. 

Main  Line  or  Side  Track  — No  Difference  in 
Liability.  —  Brown  v.  Atlanta,  etc.,  Air  Line 
R.  Co.,  19  S.  Car.  39. 

3.  Louisville,  etc.,  R.  Co.  v.  Dalton,  (Ky. 
1897)  43  S.  W.  Rep.  431-  „ 

4.  Pittsburgh,  etc.,  R.  Co.  v.  Nelson,  51 
Ind.  150;  Nashville,  etc.,  R.  Co.  v.  Tyne 
(Tenn.  1882)  7  Am.  &  Eng.  R.  Cas.  515. 
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from,  makes  a  case  sufficient  to  go  to  the  jury  on  the  question  of  negligence.1 
Care  as  Varying  with  Circumstances.  —  The  care  required  of  the  employees  of  the 
railroad  company  in  the  operation  of  a  railroad  engine  varies  with  the  partic- 
ular circumstances  of  the  case.2  Thus,  although  there  was  no  allegation  of 
negligence  on  the  part  of  the  railroad  company  in  permitting  combustibles  on 
its  right  of  way,  yet  evidence  of  such  fact  is  admissible  as  tending  to  show 
the  amount  of  care  requisite  in  the  operation  of  the  engine.3 

(2)  Preventing  Emission  of  Sparks.  —  The  emission  of  steam  and  sparks 
from  the  smokestack  of  an  engine  is  not  of  itself  evidence  of  negligence  in  the 
management  thereof.4  But  the  emission  of  an  unusual  and  extraordinary 
volume  of  sparks  from  a  locomotive  may  be  evidence  of  such  negligence  on 
the  part  of  the  persons  in  control  of  it  as  will  render  the  railroad  liable,  as  the 
quantity  of  sparks  emitted  depends  very  much  on  the  management  of  the 
engine.5  It  has  been  held,  however,  that  the  emission  of  an  extraordinary 
amount  of   sparks  from  an  engine  will  not  constitute  negligence  unless 


unnecessary." 

1.  Failure  to  Empty  Ashpan.  —  McGibbon  v. 
Northern  R.  Co.,  14  Ont.  App.  gi. 

2.  Care  as  Varied  by  Circumstances.  —  Cantlon 
v.  Eastern  R.  Co.,  45  Minn.  481. 

3.  Cantlon  v.  Eastern  R.  Co.,  45  Minn.  481. 

4.  Emission  of  Sparks  —  United  States.  —  Kel- 
logg v.  Milwaukee,  etc.,  R.  Co.,  5  Dill.  (U.  S.) 
537-  . 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Quaint- 
ance,  58  111.  389. 

Michigan.  —  Hagan  v.  Chicago,  etc.,  R.  Co., 
86  Mich.  615. 

Nevada.  —  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  295. 

New  York.  —  Briggs  v  New  York  Cent., 
etc.,  R.  Co.,  Sheld.  (N.  Y.)  402;  Flinn  v.  New 
York  Cent.,  etc.,  R.  Co.,  142  N.  Y.  11. 

Pennsylvania.  —  Frankford,  etc.,  Turnpike 
Co.  v.  Philadelphia,  etc.,  R.  Co.,  54  Pa.  St. 
345,  93  Am.  Dec.  708. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Mc- 
Donough,  1  Tex.  App.  Civ.  Cas.,  §651;  Texas, 
etc.,  R.  Co.  v.  Medaris,  64  Tex.  92,  29  Am.  & 
Enq.  R.  Cas.  159. 

Authority  to  Use  a  Steam  Engine  for  the  pur- 
pose of  propelling  cars  is  authority  to  emit 
sparks  therefrom;  and  if  the  most  approved 
means  which  science  and  skill  have  invented 
are  applied  to  prevent  sparks  from  causing  in- 
juries, the  railroad  company  is  not  liable  in 
case  damage  is  occasioned  by  a  fire  communi- 
cated in  that  manner.  Rood  v.  New  York, 
etc.,  R.  Co.,  18  Barb.  (N.  Y.)  80. 

But  It  Cannot  Be  Said,  as  a  Matter  of  Law,  that 
the  emission  of  sparks  from  an  engine  mav 
not,  under  some  circumstances,  be  evidence 
of  negligence.  Baltimore,  etc.,  R.  Co.  v. 
Tripp,  175  111.  260. 

5.  Emission  of  Unusual  Amount  of  Sparks  — 
Cali ' fomia .  —  Henry  v.  Southern  Pac.  R.  Co., 
50  Cal.  176. 

Illinois.  — Great  Western  R.  Co.  v.  Havvorth, 
39  111.  346;  Chicago,  etc.,  R.  Co.  v.  Quaint- 
ance,  58  111.  3S9;  Toledo,  etc.,  R.  Co.  v.  Max- 
field,  72  111.  95. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Huitt,  I 
Kan.  App.  788. 

Minnesota. — Johnson  v.  Chicago,  etc.,  R. 
Co.,  31  Minn.  57. 

Nevada.  —  See  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  295. 


Wisconsin. — Caswell  v.  Chicago,  etc.,  R. 
Co.,  42  Wis.  193. 

Eunning  a  Train  Too  Heavily  Loaded  on  an  Up 
Grade,  causing  the  emission  of  an  unusual 
quantity  of  sparks,  when  there  was  a  strong 
wind  blowing,  whereby  the  plaintiff's  barn, 
situated  in  close  proximity  to  the  railroad 
track,  was  destroyed,  gives  a  right  of  recovery 
against  the  railroad  company.  North  Shore 
R.  Co.  v.  McWillie,  17  Can.  Sup.  Ct.  Rep.  511. 
And  see  Toledo,  etc.,  R.  Co.  v.  Pindar,  53  111. 
447,  5  Am.  Rep.  57. 

Charge  as  to  Emission  of  Sparks  Held  on  Weight 
of  Evidence.  —  It  has  been  held,  however,  that 
a  charge  to  a  jury  that  a  railroad  has  no  right 
to  scatter  sparks  or  cinders  along  their  tracks 
in  such  manner  as  to  cause  unnecessary  in- 
jury to  adjoining  property  along  the  line  of 
their  road,  and  should  they  do  so  and  the 
property  of  others  is  thereby  injured  or  de- 
stroyed, the  company  would  be  guilty  of  neg- 
ligence and  liable  in  damages,  is  objectionable 
as  being  "upon  the  weight  of  the  testimonv." 
The  trial  judge,  it  was  held,  should  not  have 
declared  that  the  scattering  of  cinders  or  sparks 
along  the  right  of  way  was  negligence,  as  this 
was  a  question  of  fact  to  be  determined  by  the 
jury.  Galveston,  etc.,  R.  Co.  v.  Knippa,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  730. 

Inference  from  Escape  of  Sparks.  —  If  sparks 
escape  through  the  most  approved  arrester, 
and  careful  and  competent  servants  are  em- 
ployed, it  has  been  held  that  the  inference  that 
the  escape  of  sparks  is  to  be  attributed  to  care- 
lessness in  the  management  of  the  train  at 
the  particular  time,  is  a  fair  and  reasonable 
one.  Sappington  v.  Missouri  Pac.  R.  Co.,  14 
Mo.  App.  86;  Louisville,  etc.,  R.  Co.  v. 
Malone,  109  Ala.  509.  Nor  is  such  inference 
necessarily  rebutted  by  the  testimony  of  the 
engineer  and  fireman  to  the  contrary.  Louis- 
ville, etc.,  R.  Co.  v.  Malone,  109  Ala..  509. 

Injunction  to  Restrain  Use  of  Engines  Emitting 
Sparks.  —  See  King  v.  Morris,  etc.,  R.  Co.,  18 
N.  J.  Eq.  397. 

6.  Great  Western  R.  Co.  v.  Haworth.  30  111. 
346;  McCormick  v.  Chicago,  etc.,  R.  Co.,  41 
Iowa  193. 

The  Use  of  an  Unnecessary  Amount  of  Steam  on 

a  Locomotive,  by  reason  of  which  an  unusual 
quantity  of  sparks  is  emitted  when  passing 
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What  Is  Negligence. 


(A  SPecd  of  Train.  —  Even  though  the  weather  is  unusually  dry,  it  is  not 
neceSarily  negligence  to  continue  to  run  railroad  engines  at  the  usual] high 
rate  of  speed!  although  if  run  at  a  decreased  rate  fewer  sparks  would  be 

emlfeFUEL  -The  question  of  negligence  in  the  management  and  control  of 
an  engine  is' sometimes  made  to  depend  on  the  nature  of  the  fuel  used  where 
an  engine  is  constructed  for  the  consumption  of  a  particular  variety  of  fuel  or 
one  kind  of  fuel  is  more  dangerous  as  to  the  emission  of  sparks  than  another. 

v  be  such  negligence  on  the  part  of  a  railroad  company  as  to  render 
t  Hable  for  ensuing  damages,  that  wood  was  used  for  fuel  in  a  coal-burn- 
ngengtne  in  which  the  meshes  in  the  wire  netting  to  prevent  the  escape  of 
soarks  are  larger  than  in  engines  designed  for  the  use  of  wood  fuel.3  But,  it 
has  been  held,  a  railroad  company  is  not  guilty  of  negligence  in  using  such 
?uel  on  its  engines  as  is  in  ordinary  use,  unless  the  fuel  is  of  such  a  quality 
as  to  be  dangerous  or  hazardous.4 


near  buildings  which  might  be  ignited  thereby, 
is  such  negligence  as  to  render  the  company 
liable  for  a  fire  which  results  therefrom.  Great 
Western  R.  Co.  v.  Haworth,  39  111.  34°. 

No  Duty  to  Shut  Off  Steam  to  Prevent  Emission 
of  Sparks.  —  Hill  v.  Ontario,  etc.,  R.  Union  Co., 
13  U  C.  Q.  B.  503.  See  also  Frankford,  etc., 
Turnpike  Co.  v.  Philadelphia,  etc.,  R.  Co., 
54  Pa.  St.  345-  93  Am.  Dec.  708. 

1.  Speed  of  Train.  —  Hagan  v.  Chicago,  etc., 
R.  Co.,  86  Mich.  615.  . 

A  Railroad  Company  Will  Not  Be  Required  to 
Stop  Its  Trains,  even  though  that  were  the  only 
way  to  avoid  the  issue  of  sparks  and  conse- 
quent danger  to  adjacent  property.  The  run- 
ning of  trains  for  the  transportation  of  passen- 
gers and  freight  is  the  business  for  which  such 
companies  are  organized  and  chartered. 
They  have  the  right  to  run  their  trains  on 
windy  days  as  well  as  on  still  days,  and  lo  run 
as  nearly  as  possible  on  schedule  time.  Michi- 
gan Cent.  R.  Co.  v.  Anderson,  20  Mich.  244; 
Cronk  v.  Chicago,  etc.,  R.  Co.,  3  S.  Dak.  93. 

2.  The  Question  of  Fuel  —  Canada.  —  New 
Brunswick  R.  Co.  v.  Robinson,  11  Can.  Sup. 
Ct.  Rep.  688;  Robinson  v.  New  Brunswick  R. 
Co.,  23  New  Bruns.  323. 

Illinois.—  Chicago,  etc.,  R.  Co.  v.  Quaint- 
ance  58  111.  389,  12  Am.  R.  Rep.  234;  Chicago, 
etc.,  R.  Co.  v.  Pennell,  g4  111.  448. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Ostrander, 
116  Ind.  259. 

Kansas.  —  St.  Joseph,  etc.,  R.  Co.  v.  Chase, 
II  Kan.  47. 

Fuel  Used  on  Other  Roads.  —  Evidence  offered 
by  defendants  to  show  what  kind  of  fuel  was 
used  on  other  railways  in  the  province  is  irrel- 
evant. Robinson  v.  New  Brunswick  R.  Co., 
23  New  Bruns.  323. 

Canadian  Statute. —  In  the  case  of  Canada 
Atlantic  R.  Co.  v.  Moxley,  15  Can.  Sup.  Ct. 
Rep.  145.  affirming  14  Ont.  App.  309,  it  was 
held  thai  the  locomotive  superintendent  and 
locomotive  foreman  of  a  company  are  "  officers 
of  the  corporation  "  who  may  be  examined  as 
provided  in  Rev.  Stat.  Ont.  (1877),  c.  50,  §  136 
(1),  and  the  evidence  of  such  officers  as  to  the 
conditions  of  the  respective  engines  and  the 
difference  as  to  danger  from  fire  between  a 
wood  burning  and  a  coal-burning  engine, 
taken  under  said  section,  was  properly  admit- 
ted on  the  trial. 


3.  Using  Wood  in  Coal-burning  Engine.  —  Chi- 
cago, etc.,  R.  Co.  v.  Quaintance,  58  111.  389. 
And  where  this  was  done  during  a  very  dry 
season  and  on  a  windy  day,  such  conduct  was 
held  to  constitute  not  only  negligence,  but 
gross  negligence. 

Instruction  as  to  Negligence.  —  Where  the  fact 
that  the  use  of  wood  in  a  coal-burning  engine 
materially  increases  the  danger  of  setting  fire 
to  and  burning  adjacent  property  is  indis- 
putably established,  the  court  may  properly 
instruct  the  jury  that  such  use  constitutes  neg- 
ligence. Chicago,  etc.,  R.  Co  v.  Ostrander, 
116  Ind.  266,  38  Am.  &  Eng.  R.  Cas.  346. 

Evidence  of  Habitual  Use  of  Wood  for  Fuel.  — 
Evidence  is  admissible  that  defendant  habitu- 
ally burned  wood  in  coal-burning  engines,  and 
that  burning  wood  increases  the  chances  of 
setting  out  fires.  St.  Joseph,  etc.,  R.  Co.  v. 
Chase,  11  Kan.  47.  .         „T^  „. 

Fuel  Used  in  Particular  Engine.  —  Where  all 
the  engines  belonging  to  the  defendant  are 
coal  burners,  and  where  it  can  be  shown  that 
it  is  more  dangerous  to  burn  wood  in  a  coal 
burner  than  to  burn  coal  therein,  it  is  compe- 
tent for  the  plaintiff  (a  stranger  to  the  com- 
pany) to  show  that  the  defendant  was  burning 
wood  in  all  its  engines  in  general,  without 
showing  more  particularly  that  wood  was 
burned  in  the  particular  engine  which  caused 
the  fire-  for  such  evidence  would  clearly  tend 
to  shovv  that  the  defendant  was  burning  wood 
in  this  particular  engine.  St.  Joseph,  etc.,  R. 
Co.  v.  Chase,  II  Kan.  47. 

4  Fuel  in  Ordinary  Use. —Collins  v.  New 
York  Cent.,  etc.,  R.  Co.,  5  Hun  fN.  Y.)  499- 

Use  of  Particular  Variety  of  Fuel  Not  Per  Se 
Negligence.  —  In  an  action  for  the  loss  of  a  barn 
and  its  contents  by  fire,  caused  by  sparks  from 
a  locomotive,  it  appeared  that  the  fuel  used  by 
the  company  was  wood,  and  evidence  was 
given  to  the  effect  that  coal  was  less  apt  to 
throw  out  sparks.  It  also  appeared  that  at  the 
place  where  the  fire  occurred  there  was  a 
heavy  up-grade,  necessitating  a  full  head  of 
steam,  and  therefore  increasing  the  danger  to 
surrounding  property.  The  jury  found  that 
the  defendants  did  not  use  reasonable  care  in 
running  the  engine,  but  in  what  the  want  of 
such  care  consisted  did  not  appear  by  their 
finding  It  was  held  that  the  company  were 
under  no  obligation  to  use  coal  for  fuel,  and 
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j.  Violation  of  Statute  or  Ordinance.  —  The  fact  that  an  act  which 
causes  a  fire  is  a  violation  of  a  statute  or  municipal  ordinance  is  not  of  itself 
conclusive  of  negligence  on  the  part  of  the  defendant.1  Some  cases  hold, 
however,  that  evidence  of  the  law  or  ordinance  and  its  violation  is  admissible,' 
but  not  alone  sufficient  evidence  of  negligence  to  warrant  a  recovery.3  On 
the  other  hand,  there  is  authority  for  the  position  that  such  evidence  is 
inadmissible  in  any  event,  the  defendant's  negligence,  or  the  contrary,  in 
causing  the  fire  not  being  properly  determinable  by  reference  to  anything  but 
the  actual  circumstances  surrounding  the  case.4 

VII.  Effect  of  Plaintiff's  Contributory  Negligence  —  1.  In  General.  — 
The  general  principle  is  well  established  that  if  the  plaintiff's  negligence  con- 
curs with  that  of  the  defendant  and  proximately  produces  an  injury  by  fire, 
the  law  will  not  aid  the  former  in  obtaining  redress.5    Thus,  persons  who 


the  use  of  wood  was  not  in  itself  evidence  of 
negligence;  that  the  finding  of  the  jury  on  the 
question  of  negligence  was  not  satisfactory, 
and  that  there  should  be  a  new  trial.  New 
Brunswick  R.  Co.  v.  Robinson,  n  Can.  Sup. 
Ct.  Rep.  688,  29  Am.  &  Eng.  R.  Cas.  132, 
reversing  23  New  Bruns.  323.  And  see  in  this 
connection  the  case  of  Burke  v.  Louisville, 
etc.,  R.  Co.,  7  Heisk.  (Tenn.)46i,  19  Am.  Rep. 
■618,  in  which  it  was  held  that  an  instruction 
was  not  erroneous  as  prejudicial  to  the  com- 
pany which  was  to  the  effect  that  if  the  de- 
fendant had  been  in  the  habit  of  using  wood 
in  operating  its  road  and  also  using  coal,  and 
if  the  usual  and  approved  inventions  for  pre- 
venting accidents  by  fire  were  adopted  by  the 
defendant  in  the  construction  of  his  engines 
and  smokestacks,  then  the  mere  fact  that  the 
defendant  was  using  wood  in  running  his  en- 
gines instead  of  coal  would  not  be  negligence, 
although  the  jury  might  believe  that  the  use 
of  coal  was  less  dangerous  as  to  the  emission 
of  sparks  than  the  use  of  wood. 

1.  Violation  of  Statute  or  Ordinance  —  Florida. 

—  Saussy  v.  South  Florida  R.  Co.,  22  Fla.  327. 
Maine.  —  Burbank  v.  Bethel  Steam  Mill  Co., 

75  Me.  380,  46  Am.  Rep.  400. 

Michigan.  —  Cook  v.  Johnston,  58  Mich.  437, 
55  Am.  Rep.  703. 

Missouri.  —  Mathiason  v.  Mayer,  90  Mo. 
S85. 

Texas.  —  Bennett  v.  Missouri,  etc.,  R.  Co., 
11  Tex.  Civ.  App.  423;  Edwards  v.  Bonner,  12 
Tex.  Civ.  App.  236. 

The  Mere  Fact  that  a  Train  Was  Running  at  a 
Rate  of  Speed  Prohibited  by  Ordinance  will  not 
render  the  company  liable  unless  it  appears 
that  the  increase  of  speed  increased  danger  to 
fire  and  actually  caused  it.  Brusberg  v.  Mil- 
waukee, etc.,  R.  Co.,  50  Wis.  231. 

Severing  Hose  at  Fire  —  Stopping  at  Crossings. 

—  In  an  action  against  a  railroad  company  for 
running  over  and  severing  a  hose  carrying 
water  to  a  fire,  it  was  held  that  the  fact  that 
defendant's  track  crossed  another  track  a  few 
hundred  feet  away,  where  by  law  approaching 
trains  were  bound  to  stop,  and  the  violation  of 
such  statute  by  the  defendants  would  not 
affect  the  company's  liability.  The  object  of 
this  statute,  it  was  said,  was  solely  to  prevent 
the  collision  of  trains  at  crossings,  and  had  no 
reference  to  the  extinguishment  of  fires. 
Metallic  Compression  Casting  Co.  v.  Fitchburg 
R.  Co.,  109  Mass.  277,  12  Am.  Rep.  689,  6  Am. 
R.  Rep.  264. 


Action  under  Particular  Statute. —  In  a  suit 

for  damages  resulting  from  setting  fire  to  wild 
forests  or'  woods  under  a  statute  requiring  a 
notice  of  the  intention  so  to  do  to  all  persons 
living  within  a  mile  of  the  place  iniended  to 
be  fired,  it  is  an  immaterial  inquiry,  so  far  as 
the  plaintiff  is  concerned,  as  to  whether  other 
persons  living  within  the  mile  received  the 
notice  required.  Saussy  v.  South  Florida  R. 
Co.,  22  Fla.  327. 

2.  Lake  Erie,  etc.,  R.  Co.  v.  Middlecoff,  150 
111.  27;  Martin  v.  Western  Union  R.  Co.,  23 
Wis.  437,  99  Am.  Dec.  189;  Briggs  v.  New 
York  Cent.,  etc.,  R.  Co.,  72  N.  Y.  26;  Benneti 
v.  Missouri,  etc.,  R.  Co.,  11  Tex.  Civ.  App. 
423. 

3.  Insufficient  Evidence.  —  Briggs  v.  New 
York  Cent.,  etc.,  R.  Co.,  72  N.  Y.  26;  Bennett 
v.  Missouri,  etc.,  R.  Co.,  11  Tex.  Civ.  App.  423; 
Brusberg  v.  Milwaukee,  etc.,  R.  Co.,  50  Wis. 
231.    See  also  cases  cited  above. 

Violation  of  Statute  —  Presumption  of  Negli- 
gence. —  Compare,  however,  in  connection  with 
the  foregoing,  the  case  of  Mississippi  Home 
Ins.  Co.  v.  Louisville,  etc.,  R.  Co.,  70  Miss. 
119.  In  this  case  it  was  held  that  in  an  action 
for  the  value  of  property  destroyed  by  fire 
through  defendant's  engine,  where  there  is 
evidence  that  the  train  which  set  out  the  fire 
was  running  within  an  incorporated  town  more 
than  six  miles  an  hour,  in  violation  of  statute, 
an  instruction  for  the  defendant  was  erroneous 
which  assumed  to  state  the  duties  of  the  defend- 
ant under  the  circumstances,  but  was  silent  as 
to  the  presumption  of  negligence  arising  under 
said  statute  from  the  rate  of  speed,  if  found  to 
be  excessive. 

4.  Evidence  Inadmissible. — Louisville,  etc.,  R. 
Co.  v.  Dalton,  (Ky.  1897)  43  S.  W.  Rep. 
431. 

5.  Contributory  Negligence  —  General  Eule.  — 

Beardsley,  J.,  in  Cook  v.  Champlain  Transp. 
Co.,  1  Den.  (N.  Y.)  91.  Similarly  in  the  case 
of  Central  Branch  Union  Pac.  R.  Co.  v. 
Hotham,  22  Kan.  52,  which  was  an  action  for 
damages  for  the  destruction  of  property  by  fire, 
it  was  held  proper  to  charge  the  jury  that  if 
they  found  from  the  evidence  that  the  plaintiff 
could  by  the  exercise  of  ordinary  care  have 
prevented  the  injury  to  himself  or  property, 
and  that  the  plaintiff  did  not  exercise  ordinary 
care,  then  he  cannot  recover. 

It  Has  Been  Held  Contributory  Negligence  for 
one  to  haul  cotton  in  bales  and  place  it  on  a 
platform,  preparatory  to  shipment,  so  near  the 
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uav.  authorized  the  use  of  a  locomotive  on  their  premises,  and  though  know- 
inJof  its  tendency  to  emit  sparks  have  acquiesced  in  its  use,  have  no  right  of 
action  for  damage  done  to  their  property  by  fire  set  by  sparks  from  such 

l0C  B^Mto  What  Constitutes  Contributory  Negligence  on  the  part  of  the  plaintiff  there 
is  much  conflict  in  the  cases.3  ■ 

It  Has  Been  Held  that  the  True  Rule  as  to  the  care  which  a  person  owning  lands 
adioinincr  a  railroad  is  required  to  take  of  his  property  to  protect  it  from  nre 
is  such  a&s  a  man  of  ordinary  prudence  would  employ  under  the  circumstances, 
and  if  through  his  negligence  or  that  of  his  employees  his  house  is  consumed, 
or  if  such  negligence  on  his  part  concurred  with  the  negligence  of  the  defend- 
ant in  producing  the  result,  the  plaintiff  cannot  recover.3  _  _ 

On  the  Other  Hand  It  Has  Been  Declared  that  the  negligence  of  the  plaintiff  which 
precludes  a  recovery  in  an  action  for  damages  for  destruction  by  fire  is  where 
m  the  presence  of  a  seen  danger  (as  where  the  fire  has  been  set)  he  omits  to 
do  what  prudence  requires  to  be  done  under  the  circumstances  for  the  protec- 
tion of  his  property,  or  does  some  act  inconsistent  with  its  preservation. 
Where  the  danger  is  not  seen,  but  anticipated  merely,  or  dependent  on  future 
events  (such  as  the  continuance  of  the  defendant's  negligence)  the  plaintiff  is  not 
bound  to  guard  against  it  by  refraining  from  his  usual  course,  if  otherwise  con- 
sistent with  the  conduct  of  a  prudent  man  in  the  management  of  his  prop- 
erty and  business.4  .  , 

Omission  to  Do  That  Which  Would  Not  Have  Protected.  —  A  plaintiff  Will  never  be 
chargeable  with  contributory  negligence  in  this  connection  for  not  doing  an 


track  as  to  incur  the  danger  of  being  burned  by 
sparks  from  passing  locomotives.  Missouri 
Pac.  R.  Co.  v.  Bartlett,  69  Tex.  79,  32  Am.  & 
Eng.  R.  Cas.  343;  Allibone  v.  Texas,  etc.,  R. 
Co.,  2  Tex.  App.  Civ.  Cas.,  §  64. 

Evidence  Admissible.  —  On  the  issue  whether 
the  owner  of  cotton  so  destroyed  was  negligent 
in  placing  the  cotton  near  the  railroad  track, 
evidence  that  the  defendant's  trains  frequently 
passed  cotton  in  open  cars,  near  the  track, 
without  setting  fire  thereto,  has  been  held  ad- 
missible. Bennett  v.  Missouri,  etc.,  R.  Co., 
11  Tex.  Civ.  App.  423- 

1.  The  Proprietors  of  a  Warehouse  Owned  a 
Railroad  Track  running  on  their  own  premises 
near  it,  and  employed  a  railroad  company  to 
send  an  engine  to  draw  cars  over  it.  The  en- 
gine  emitted  sparks  in  considerable  quantities, 
which  the  plaintiffs,  the  proprietors  of  the 
warehouse,  observed  and  complained  of,  but 
nevertheless  continued  to  use  the  engine. 
Finally,  the  warehouse  was  set  on  fire  and 
ignited  by  sparks  emitted  from  the  engine.  It 
was  held  that  the  plaintiffs  had  no  right  of 
action  therefor  against  the  railroad  company; 
and  that  it  was  wholly  immaterial  that  the  de- 
fendants, on  repeated  applications  to  repair 
the  engine  had  promised  to  do  so  "  some  time," 
the  plaintiffs  still  continuing  the  use  of  the  en- 
gine with  knowledge  that  it  remained  unre- 
paired. Marquette,  etc.,  R.  Co.  v.  Spear,  44 
Mich.  169,  38  Am.  Rep.  242. 

But  Though  Plaintiff  Acquiesced  in  Defendant's 
Operation  of  His  Threshing  Machine  with  the 
damper  of  the  engine  down,  though  at  a  time 
of  high  wind,  such  acquiescence  will  not  be 
deemed  contributory  negligence  where  the  in- 
jury from  escaping  sparks  occurred  after  the 
defendant  had  opened  the  damper  to  increase 
the  draft,  without  the  plaintiff's  knowledge  or 
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consent.    Garrison  v.  Graybill,  52  Mo.  App. 
580. 

2.  Conflict  of  Authority.  —  Clifford,  J.,  in  Mis- 
sissippi Home  Ins.  Co.  v.  Louisville,  etc.,  R. 
Co.,  70  Miss.  119;  Beasley,  C.  J.,  in  Salmon 
v.  Delaware,  [etc.,  R.  Co.,  38  N.  J.  L.  5,  20 
Am.  Rep.  356. 

3.  Rule  Stated—  Illinois.  —Chicago,  etc.,  R. 
Co.  v.  Pennell,  94  111.  448. 

Kansas.  —  St.  Louis,  etc. 
3  Kan.  App.  176. 

Massachusetts.  —  Ross  v. 
Co.,  6  Allen  (Mass.)  87. 

New  York.  —  Collins  v. 
etc.,  R.  Co.,  5  Hun  (N.  Y.)  499,  affirmed  71  N. 
Y.  609;  Fero  v.  Buffalo,  etc.,  R.  Co.,  22  N.  Y. 
215,  78  Am.  Dec.  178. 

.  Texas.  —  Gulf,  etc.,  R.  Co.  v.  Jagoe,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  717. 

Wisconsin. — Ward  v.  Milwaukee,  etc.,  R. 
Co.,  29  Wis.  144;  Murphy  v.  Chicago,  etc.,  R. 
Co.,  45  Wis.  222,  30  Am.  Rep.  721. 

Canada.  — New  Brunswick  R.  Co.  v.  Robin- 
son, 11  Can.  Sup.  Ct.  Rep.  688. 

4.  Presence  of  Seen  Danger.  —  Snyder  v.  Pitts- 
burgh, etc.,  R.  Co.,  11  W.  Va.  14. 

Leading  Case  —  Kellogg  v.  Chicago,  etc.  R.  Co. 
—  In  the  case  of  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  257,  7  Am.  Rep.  69,  Dixon,  C.  T., 
delivering  the  opinion  of  the  court,  said:  "  A 
man  in  his  senses,  in  face  of  what  has  been 
aptly  termed  a  '  seen  danger,'  that  is,  one 
which  presently  threatens  and  is  known  to 
him,  is  bound  to  realize  it  and  to  use  all  proper 
care  and  make  all  reasonable  efforts  to  avoid 
it,  and  if  he  does  not,  it  is  his  own  fault,  and 
he  having  thus  contributed  to  his  own  loss  or 
injury,  no  damage  can  be  recovered  from 
the  other  party,  however  negligent  the  latter 
may  have  been." 
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act  which,  if  done,  would  have  afforded  no  protection  to  his  property  from 
the  fire.  Thus,  where  the  action  is  to  recover  for  hay  burned  in  stacks,  some 
of  which  were  plowed  around  and  others  not,  it  is  competent  for  the  plaintiff 
to  show  that  such  precaution  would  not  have  arrested  the  progress  of  the  fire.1 

2.  Plaintiff's  Negligence  Must  Have  Proximately  Contributed.  —  It  has  been 
held  that  in  order  to  render  a  plaintiff  in  an  action  for  injuries  by  fire  liable  to 
the  consequences  of  contributory  negligence,  he  must  have  done  some  act  or 
omitted  some  duty  which  is  the  proximate  cause  of  the  injury,  concurring 
with  the  defendant's  negligence.8  Or,  as  the  rule  has  been  expressed,  when  the 
negligence  of  the  defendant  is  proximate  and  that  of  the  plaintiff  remote,  an 
action  can  be  sustained  for  damages  from  fire  although  the  plaintiff  is  not 
entirely  without  fault;  but  if  the  injury  is  the  product  of  mutual  or  concurring 
negligence  no  action  for  the  fire  will  lie.3  Although,  therefore,  the  jury  find 
that  the  plaintiff  was  negligent  in  not  taking  any  precautions  to  protect  his 
property  from  prairie  fires,  but  also  find  that  such  negligence  did  not  contribute 
to  the  setting  out  of  the  fire  which  caused  the  injury,  or  to  the  damages 
resulting  therefrom,  a  judgment  in  favor  of  the  plaintiff  will  not  be  disturbed.* 

3.  What  Is  Contributory  Negligence  —  General  Rule  —  (i)  Statement 
of  Terms.  —  It  is  in  this  particular  that  the  chief  conflict  has  occurred  in  the 
cases,  rather  than  in  the  announcement  of  the  general  rule.  The  preferable 
doctrine  appears  to  be  that  the  owner  of  premises  near  or  contiguous  to  a 
railroad  right  of  way  is  not  bound  to  anticipate  negligence  on  the  part  of  the 
railroad,  and,  by  way  of  prevention,  to  make  provision  against  the  communi- 
cation of  fire.5 

Such  Proprietors  in  General  Owe  No  Duty  to  Railroad  Companies   in  this   respect,  and 

Lewis  v. 


1.  Omission  to  Take  Vain  Precaution. 

Chicago,  etc.,  R.  Co.,  57  Iowa  127. 

2.  Contributory  Negligence  —  Proximate  Cause 

—  California.  —  Flynn  v.  San  Francisco,  etc., 
R.  Co.,  40  Cal.  19,  6  Am.  Rep.  595. 

Illinois.  —  Rabberman  v.  Callaway,  63  111. 
App.  154. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Eddy,  2 
Kan.  App..  291. 

Missouri.  —  Fitch  v.  Pacific  R.  Co.,  45  Mo. 
324;  Reed  v.  Missouri  Pac.  R.  Co.,  50  Mo. 
App.  504. 

Nevada.  —  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  295. 

North  Carolina.  —  Doggett  v.  Richmond,  etc., 
R.  Co.,  78  N.  Car.  305. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.  v. 
Hendrickson,  80  Pa.  St.  182,  21  Am.  Rep.  97. 

Texas.  —  Paris,  etc.,  R.  Co.  v.  Nesbitt,  (Tex. 
Civ.  App.  1896)  38  S.  W.  Rep.  243;  Martin  v. 
Texas,  etc.,  R.  Co.,  87  Tex.  117. 

Wisconsin.  —  Murphy  v.  Chicago,  etc.,  R. 
Co.,  45  Wis.  241,  30  Am.  Rep.  721. 

Plaintiff's  Negligence  Kemote  —  Illustration.  — 
Where  in  an  action  for  damages  against  a  rail- 
road company  for  the  destruction  of  the  plain- 
tiff's fence  by  fire,  it  appeared  that  the  plain- 
tiff's fence  was  three-fourths  of  a  mile  from  the 
fence  which  was  first  ignited  by  sparks  emit- 
ted from  an  engine  of  the  defendant,  but  was 
connected  with  it  by  a  continuous  line  of  fencing 
joined  together  by  intermediate  landowners, 
and  that  the  owner  of  the  fence  which  orig- 
inally caught  on  fire  was  guilty  of  contributory 
negligence,  it  was  held  that  the  negligence  of 
the  plaintiff,  if  any,  in  connecting  his  fence 
with  the  one  which  was  first  ignited,  was  re- 
mote and  did  not  affect  his  right  to  recover. 
Doggett  v.  Richmond,  etc.,  R.  Co.,  78  N.  Car. 
305. 
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3.  Defendant's  Negligence  Proximate  —  Plain- 
tiffs Eemote. —  Doggett  v.  Richmond,  etc.,  R. 
Co.,  78  N.  Car.  305;  Edwards  v.  Bonner,  12 
Tex.  Civ.  App.  236. 

Where  the  Plaintiff's  Barn  Was  Burned  by  the 
negligence  of  the  defendant,  it  will  not  pre- 
vent a  recovery  that  the  plaintiff  constructed 
his  barn  in  such  a  way  that  hay  in  it  would  be 
exposed  to  sparks  blowing  against  or  falling 
upon  the  barn,  if  the  defendant  might,  by  the 
exercise  of  ordinary  care  and  caution  on  his 
part  have  avoided  the  injury.  Robinson  v.  New 
Brunswick  R.  Co.,  23  New  Bruns.  323. 

4.  Illustration.  —  Union  Pac.  R.  Co.  v.  Eddy, 
2  Kan.  App.  291. 

Converse  of  Above  Eule.  —  If  the  jury  find  that 
the  fire  would  not  have  occurred  if  the  plaintiff 
had  used  the  care  in  the  construction,  mainte- 
nance, and  establishment  of  his  property 
which  a  man  of  ordinary  prudence  would  have 
used  under  like  circumstances,  then  the  plain- 
tiff cannot  recover;  but  if  the  jury  find  tha: 
the  fire  would  have  been  communicated  al- 
though the  plaintiff  had  used  such  care,  then 
he  can  recover,  if  the  defendant  was  guilty  of 
negligence,  notwithstanding  the  negligence 
of  the  plaintiff.  Murphy  v.  Chicago,  etc.,  R. 
Co.,  45  Wis.  241,  30  Am.  Rep.  721. 

5.  Need  Not  Anticipate  Negligence.  —  Jack- 
sonville, etc.,  R.  Co.  v.  Peninsular  Land,  etc.. 
Co.,  27  Fla.  1;  Salmon  v.  Delaware,  etc.,  R. 
Co.,  38  N.  J.  L.  5,  20  Am.  Rep.  356;  Snyder  v. 
Pittsburgh,  etc.,  R.  Co.,  11  W.  Va.  14.  And 
see  Tien  v.  Louisville,  etc.,  R.  Co.,  15  Ind. 
App.  304. 

Party  Need  Not  Stand  Guard  over  Property.  — 

A  person  having  property  adjacent  to  a  rail- 
road is  not  bound  to  keep  his  property  in  such 
a  condition  as  to  guard  against  the  negligence 
of  the  railroad  company,  but  every  person  has 
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hence  negligence,  in  its  legal  sense,  can  rarely  be  imputed  to  them.1  The 
rule  in  this  connection,  as  most  frequently  expressed,  is  that  the  owner  of 
property  near  or  through  which  a  railroad  passes  is  entitled  to  use  it  in  any- 
natural  and  lawful  manner,  without  incurring  the  imputation  of  contributory- 
negligence  in  the  occurrence  of  a  fire;2  that  he  may  use,  or  permit  his  prop- 
erty to  be  used,  or  to  be  and  remain  in  the  same  manner  or  condition  as  if  no 
railroad  passed  within  the  range  of  communication  of  fire.3  Such  proprietors 
may  cultivate  their  lands,  or  build  upon  them,  or  leave  them  in  a  state  of 


the  right  to  enjoy  his  property  in  an  ordinary 
manner:  and,  while  one  is  charged  with  the 
duty  of  saving  his  property  when  he  can  do 
so,  he  is  under  no  obligation  to  stand  guard 
over  it,  and  continually  watch  it  to  protect  it 
from  the  negligence  of  a  railroad  company. 
Tien  v.  Louisville,  etc.,  R.  Co.,  15  Ind.  App. 
304;  Jacksonville,  etc.,  R.  Co.  v.  Peninsular 
Land,  etc.,  Co.,  27  Fla.  1. 

May  Presume  that  Railroad  Will  Not  Be  Negli- 
gent.—In  the  case  of  Snyder  v.  Pittsburgh, 
etc.,  R.  Co.,  11  W.  Va.  14,  which  was  an  ac- 
tion for  damages  for  the  destruction  of  prop- 
erty by  fire  in  which  was  involved  the  subject 
of  plaintiff's  contributory  negligence,  it  was 
said  that  in  the  exercise  of  his  lawful  rights, 
every  person  is  at  liberty  to  presume  that  every 
other  will  perform  his  duty  and  obey  the  law, 
and  it  is  not  negligence  in  the  former  to  pre- 
sume that  he  is  not  exposed  to  a  danger  which 
can  only  happen  through  the  disregard  of  the 
law  on  the  part  of  some  other  person. 

1.  Rule  Stated  —  New  Jersey. — Salmon  v. 
Delaware,  etc.,  R.  Co.,  38  N.  J.  L.  5,  20  Am. 
Rep.  356. 

New  York. — Cook  v,  Champlain  Transp. 
Co.,  1  Den.  (N.  Y.)  91;  Fero  v.  Buffalo,  etc., 
R.  Co.,  22  N.  Y.  215,  78  Am.  Dec.  178. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.  v. 
Schultz,  93  Pa.  St.  341. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Med- 
ley, 75  Va.  499,  40  Am.  Rep.  734. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  228,  7  Am.  Rep.  69. 

Contributory  Negligence  as  Affecting  Quantum 
of  Recovery.  —  In  the  case  of  Jefferis  v.  Phila- 
delphia, etc.,  R.  Co.,  3  Houst.  (Del.)  447,  it 
seems  to  have  been  held  that  while  the  con- 
tributory negligence  of  the  plaintiff  in  an  ac- 
tion for  damages  by  fire  will  not  be  sufficient 
to  defeat  the  right  of  action,  that  it  may  be 
considered  by  the  jury  in  assessing  damages. 

2.  Use  of  Property  in  Any  Lawful  Manner  — 
England.  —  Vaughan  v.  Taff  Vale  R.  Co.,  3  H. 
&  N.  743- 

Canada. — •  Jaffrev  v.  Toronto,  etc.,  R.  Co., 
23  U.  C.  C.  P.  553;  Campbell  v.  McGregor,  29 
New  Brans.  644.  See  also  Robinson  v.  New 
Brunswick  R.  Co.,  23  New  Bruns.  323. 

Florida. — Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  r. 

Illinois.  — Toledo,  etc.,  R.  Co.  v.  Kingman, 
49  111.  App.  43;  Cleveland,  etc.,  R.  Co.  v. 
Stephens,  74  111.  App.  586. 

Mississippi.  —  Mississippi  Home  Ins.  Co.  v. 
Louisville,  etc.,  R.  Co.,  70  Miss.  119. 

Missouri.  —  Fitch  v.  Pacific  R.  Co.,  45  Mo. 
322. 

Nebraska.  —  Burlington,    etc.,    R.    Co.  v. 
Westover,  4  Neb.  268. 
New    York.  —  Beardsley,   J.,   in   Cook  v. 


Champlain  Transp.  Co.,  I  Den.  (N.  Y.)  91; 
Kalbfleisch  v.  Long  Island  R.  Co.,  102  N.  Y. 
520,  55  Am.  Rep.  832. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.  v. 
Hendrickson,  80  Pa.  St.  190,  21  Am.  Rep.  97; 
Philadelphia,  etc.,  R.  Co.  v.  Schultz,  93  Pa. 
St.  341. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  McDon- 
ough,  1  Tex.  App.  Civ.  Cas.,  §  651. 

West  Virginia.  —  Snyder  v.  Pittsburgh,  etc., 
R.  Co.,  11  W.  Va.  14. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Rep.  69. 

Rule  Applies  Though  Another  Use  Less  Hazard- 
ous. —  A  natural  and  proper  use  by  the  plain- 
tiff of  his  property  will  not  be  deemed 
contributory  negligence,  although  another  use 
of  it  might  diminish  the  danger  to  destruction 
by  fire  from  passing  locomotives.  Vaughan 
v.  Taff  Vale  R.  Co.,  3  H.  &  N.  750. 

Rule  by  Statute.  —  In  Illinois  it  is  provided 
by  §  104,  c.  114,  Rev.  Stat.  (S.  &  C.  Stat.,  p. 
1949)  that  "  it  shall  not  in  any  case  be  consid- 
ered negligent  on  the  part  of  the  owner  or  oc- 
cupant of  the  property  injured,  that  he  has 
used  the  same  in  the  same  manner,  or  per- 
mitted the  same  to  be  used,  or  remain  in  the 
same  condition  it  would  have  been  used  or  re- 
mained, had  no  railroad  passed  through  or 
near  the  property  so  injured."  When,  under 
such  a  statute,  the  evidence  shows  that  the 
owner  was  using  his  property  as  he  had  a 
right  to  do  under  its  terms,  no  question  of  due 
care  is  in  general  involved.  Toledo,  etc.,  R. 
Co.  v.  Kingman,  49  111.  App.  43;  Cleveland, 
etc.,  R.  Co.  v.  Stephens,  74  111.  App.  586. 

3.  Rule  Stated — Canada. — Jaffrey  v.  To- 
ronto, etc.,  R.  Co.,  23  U.  C.  C.  P.  553. 

Illinois.  —  Lake  Erie,  etc.,  R.  Co.  v.  Kirts, 
29  111.  App.  175;  Toledo,  etc.,  R.  Co.  v.  King- 
man, 49  111.  App.  43;  Cleveland,  etc.,  R.  Co. 
v.  Stephens,  74  111.  App.  586,  173  111.  430; 
American  Stravvboard  Co.  v.  Chicago,  etc.,  R. 
Co.,  177  111.  513. 

Massachusetts.  —  Wild  v.  Boston,  etc.,  R. 
Co.,  171  Mass.  245. 

Michigan.  —  Kendrick  v.  Towle,  60  Mich. 
363,  1  Am.  St.  Rep.  526. 

Plaintiff  Permitting  Aperture  in  Window.  — 
Where  a  company  negligently  runs  its  trains 
at  an  unlawful  speed,  causing  an  unusual 
emission  of  sparks,  the  fact  that  a  pane  of 
glass  was  out  of  the  window  in  plaintiff's 
house  which  allowed  such  sparks  to  enter, 
will  not  relieve  the  company  of  liability. 
Wild  v.  Boston,  etc.,  R.  Co.,  171  Mass.  245; 
Martin  v.  Western  Union  R.  Co.,  23  Wis.  437, 
99  Am.  Dec.  189. 

Roof  Decayed  and  Out  of  Repair.  —  The  fact 
that  the  plaintiff  permitted  the  roof  of  a  build- 
ing situated  near  the  railroad  track  to  remain 
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nature  as  they  see  proper,  and  take  upon  themselves  thereby  no  other  risks 
than  such  as  are  incident  to  the  operation  of  the  road  with  proper  care  by  the 
company,  and  will,  therefore,  be  entitled  to  damages  for  injuries  by  fires  aris- 
ing from  the  negligence  of  the  company  in  the  construction  or  management 
of  its  locomotives,  or  in  the  condition  in  which  its  track  is  suffered  to  remain. 
Considered  in  another  aspect,  the  preferable  doctrine  simply  means  this:  The 
owner  of  adjacent  property  assumes  the  risk  of  loss  from  all  fires  started  or 
communicated  without  the  negligence  of  the  railroad.    If  he  permits  his 
premises  to  be  or  remain  in  a  highly  combustible  state,  or  locates  his  buildings 
in  an  exposed  portion  with  reference  to  flying  sparks,  his  risk  is  thereby 
increased.*    It  may  be  argued  in  opposition  to  this  view  that  such  conduct  on 
the  part  of  adjacent  proprietors  would  impose  on  the  part  of  the  railroad  com- 
pany an  increased  and  onerous  burden  of  care  and  prudence,  since,  as  has  been 
seen  what  is  due  care  on  the  part  of  the  railroad  is  made  to  vary  with  the  cir- 
cumstances.    But  this  is  not  so.    In  point  of  fact  the  most  extreme  degree 
of  care  to  which  railroad  companies  are  ever  held  is  fixed  and  reasonable. 
They  are  only  required  to  employ  machinery  of  approved  construction  and  to 
operate  their  engines  with  such  precautions  as  are  not  inconsistent  with  the 
lawful,  reasonable,  and  effective  conduct  of  their  business.    Beyond  this  the 
abutting  property  owners  take  the  risk.3  J 
Under  Statutes  in  Some  of  the  States  the  rule,  it  is  true,  is  different,  and  a  railroad 
company  is  responsible  irrespective  of  negligence  on  its  part;  and  some  ot 
the  statutes  make  special  exception  of  contributory  negligence     But  negli- 
gence, contributory  or  otherwise,  implies  a  duty,  and  until  the  rule  is  changed 
as  to  the  duty  which  adjacent  landowners  owe  to  themselves  or  the  railroads, 
an  exception  of  contributory  negligence  will  not  change  the  practical  operation 
of  the  rule  that  for  a  natural  and  lawful  use  of  his  premises,  a  plaintiri  in  an 


decayed  and  out  of  repair,  and  therefore  more 
readily  inflammable,  is  not  such  contributory 
negligence  as  will  bar  a  right  of  recovery. 
Jefferis  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst. 
(Del.)  447;  Philadelphia,  etc.,  R.  Co.  v.  Hen- 
drickson, 80  Pa.  St.  182,  21  Am.  Rep.  97. 

Conditions  Arising  Subsequent  to  Construction  of 
Eoad.  —  It  has  been  held,  with  reference  to 
contributory  negligence  on  the  part  of  the 
owner  of  property  injured  by  fire  communi- 
cated by  a  railroad  engine,  that  the  rule  that 
it  should  not  be  considered  negligence  on  the 
part  of  the  plaintiff  that  he  had  used  his  prop- 
erty in  the  same  manner  or  permitted  it  to 
remain  in  the  same  condition  it  would  have 
been  used  or  remained  in,  had  there  been  no 
railroad,  applies  to  uses  or  conditions  coming 
into  existence  after  the  construction  of  the 
railroad  as  well  as  to  those  existing  thereto- 
fore. Cleveland,  etc.,  R.  Co.  v.  Stephens,  74 
III.  App.  586. 

1.  May  Use  Property  in  Any  Natural  and  Lawful 
Manner.  —  Delaware,  etc.,  R.  Co.  v.  Salmon, 
39  N.  J.  L.  299,  23  Am.  Rep.  214. 

2.  Assumption  of  Additional  Bisk  —  Georgia.  — 
Macon,  etc.,  R.  Co.  v.  McConnell,  27  Ga.  481. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
Paramore,  31  Ind.  143. 

Michigan.  —  Briant  v.  Detroit,  etc.,  R.  Co., 
104  Mich.  307. 

Pennsylvania.  —  Frankford,  etc.,  Turnpike 
Co.  v.  Philadelphia,  etc.,  R.  Co.,  54  Pa.  St. 
352,  93  Am.  Dec.  708;  Philadelphia,  etc.,  R. 
Co.'  v.  Hendrickson,  80  Pa.  St.  190,  21  Am. 
Rep.  97;  Philadelphia,  etc.,  R.  Co.  v.  Schultz, 
93  Pa.  St.  341. 


Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Med- 
ley, 75  Va.  499,  40  Am.  Rep.  734. 

Rule  Stated.  —  Every  adjacent  owner  may 
lawfully  deposit  personalty  or  erect  buildings 
upon  his  own  premises  near  a  track,  yet  in  so 
doing  he  takes  upon  himself  the  additional  risk 
of  danger  from  fire  caused  by  the  operation 
of  the  railroad.  Indianapolis,  etc.,  R.  Co.  v. 
Paramore,  31  Ind.  143.  The  fact  that  the 
property  destroyed  was  in  an  exposed  and 
hazardous  position,  and  therefore  in  more  than 
ordinary  danger  from  accidental  fires,  does  nol 
affect  the  plaintiff's  right  of  recovery.  The 
risk  from  accidental  fires  the  plaintiff  as- 
sumed, but  not  the  risk  of  another's  negli< 
gence.  Cook  v.  Champlain  Transp.  Co.,  I 
Den.  (N.  Y.)  91.  Thus,  a  person  who  builds 
in  proximity  to  the  wood  yard  of  a  railroad 
must  do  so  with  reference  to  the  right  of  the 
company  to  pile  their  wood,  when  necessary, 
in  all  portions  of  such  yard,  and  will  nol  be 
liable  by  reason  of  so  doing,  for  a  fire  commu- 
nicated to  the  plaintiff's  property  from  the 
wood.  Macon,  etc.,  R.  Co.  v.  McConnell,  27 
Ga.  481.  .    „  , 

3  When  the  Railroad  Company  Uses  the  Most 
Approved  Spark  Arresters,  and  the  proper  care 
and  vigilance  in  the  running  of  its  engines, 
and  the  landowner's  barn  or  hay  rick  or 
meadow  takes  fire  from  the  sparks  thrown 
from  it,  he  has  no  remedy.  It  is  his  own  nsK 
if  he  builds  too  near  the  railroad,  or  erects  his 
stacks  or  scatters  his  straw  where  they  may 
be  consumed  bv  fire  caused  by  no  negligence. 
Philadelphia,  etc.,  R.  Co.  a.  Hendrickson,  80 
Pa.  St.  190,  21  Am.  Rep.  97. 
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action  for  damages  by  fire  can  never  be  held  to  have  been  guilty  of  such  neg- 
ligence as  will  defeat  his  right  of  recovery.1 

h\  Limits  of  Rule.  —  Any  fraud  or  intentional  exposure  of  property,  or 
in  short  anv  act  by  the  property  owner  which  would  have  the  effect  to  avoid 
a fire  policy,  would,  it  has  been  held,  have  the  same  effect  in  cases  of  this 
3p^riDtion  —  that  is,  to  discharge  the  railroad  from  liability;  and  this  though 
under  a  statute  imposing  an  absolute  liability  on  a  railroad  company  irre- 
sDective  of  negligence  on  their  part.* 

U)  Permitting  Combustibles  on  Premises.  —  A  proprietor  of  contiguous 
orooertv  is  not  required  to  remove  combustible  matter  from  his  own  land  in 
order  to  provide  against  the  consequences  of  possible  or  even  probable  negli- 
gence on  the  part  of  a  railroad  company  in  communicating  fire  thereto. 


1  Violation  of  Penal  Statute. —  It  has  been 
held  that  even  though  the  plaintiff  stacked  his 
hay  in  violation  of  a  penal  statute  prohibiting 
the  stacking  of  hay  within  a  prescribed  dis- 
tance from  the  railroad,  yet  if  there  destroyed 
by  the  negligence  of  the  railroad  company  the 
owner  might  recover.    Reed  v.  Missouri  Pac. 
R  Co.,  50  Mo.  App.  504-    This  case  was  de- 
cided on  the  principle  that  the  plaintiff's  viola- 
tion of  the  penal  statute  did  not  proximately 
contribute  to  his  injury  and  could  not  be  held 
negligence  per  se.    It  is  no  defense  to  an  ac- 
tion of  negligence,  said  the  court  in  this  case, 
that  the  plaintiff  was  engaged  in  violating  the 
law  in  a  given  particular  at  the  time  of  the  in- 
jury, unless  such  violation  of  the  latter  was 
the  proximate  and  efficient  cause  of  the  in- 
jury and  so  though  the  plaintiff's  hay  when 
burned  was  where  he  had  unlawfully  stacked 
it  yet  as  he  made  out  his  title  to  his  cause  of 
action  independently  of  this  unlawful  act,  it 
will  not  defeat  his  recovery.    While  this  is 
true  in  general,  it  may  be  well  to  consider  in 
this  connection  the  principle  that  the  violation 
of  a  statute  designed  to  prevent  a  specific  in- 
jury by  requiring  precautions  against  it,  may 
be  and  generally  is  negligence  per  se.    It  is 
certainly  true,  however,  that  it  would  be  a 
hard  case  on  the  plaintiff,  if  when  a  loss  oc- 
curred through  the  defendant's  negligence  he 
was  not  only  not  entitled  to  compensation,  but 
was  also  subject  to  the  penalty  of  the  statute. 
In  the  foregoing  case  it  is  also  observed  that 
"  it  is  not  shown  that  had  the  plaintiff  not 
stacked    his  hay  within  the  prohibited  one 
hundred  yards  of  the  defendant's  right  of  way, 
it  would  not  have  been  burned." 

2.  Fraud  or  Intentional  Exposure.  —  Row  ell  v. 
Railroad,  57  N.  H.  132,  24  Am.  Rep.  59. 

3.  Combustibles  on  Premises  —  England. — 
Vaughan  v.  Taff  Vale  R.  Co.,  3  H.  &  N.  743- 

Canada.  —  Jaffrey  v.  Toronto,  etc.,  R.  Co., 
23  U  C.  C.  P.  553;  Holmes  v.  Midland  R. 
Co.,  35  U.  C.  Q.  B.  253. 

United  States.  —  Northern  Pac.  R.  Co.  v. 
Lewis,  7  U.  S.  App.  254,  51  Fed.  Rep.  658.  5° 
Am.  &  Eng.  R.  Cas.  86;  Gulf,  etc.,  R.  Co.  v. 
Johnson,  54  Fed.  Rep.  474. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Ma- 
lone,  116  Ala.  600. 

California.  —  Flynn  v.  San  Francisco,  etc., 
R.  Co.,  40  Cal.  14,  6  Am.  Rep.  595- 

Colorado.  —  Union  Pac.  R.  Co.  v.  Arthur,  2 
Colo.  App.  159. 

Illinois.  —  Bass  v.  Chicago,  etc.,  R.  Co.,  28 
111.  9,  81  Am.  Dec.  254;  Cleveland,  etc.,  R. 
Co.  v.  Stephens,  173  111.  43°- 


Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Hixon,. 
79  Ind.  in;  Pittsburgh,  etc.,  R.  Co.  v.  Jonesv 
86  Ind.  496,  44  Am.  Rep.  334.  "  Am-  &  EnS- 
R.  Cas.  76;  Louisville,  etc.,  R.  Co.  v.  Hart, 
119  Ind.  273;  Chicago,  etc.,  R.  Co.  v.  Kern,  9 
Ind.  App.  505. 

Iowa.  —  Kesee  v.  Chicago,  etc.,  R.  Co.,  30 
Iowa  78,  6  Am.  Rep.  643;  Slossen  v.  Burling- 
ton, etc.,  R.  Co.,  60  Iowa  215. 

Michigan.  —  Kendrick  v.  Towle,  60  Mich, 
363,  1  Am.  St.  Rep.  526. 

Mississippi.  —  Mobile,  etc.,  R.  Co.  v.  Stinson, 
74  Miss.  453-  „     _     .  D 

Missouri.  —  Mathews  v.  St.  Louis,  etc.,  K. 
Co.,  121  Mo.  298;  Fitch  v.  Pacific  R.  Co.,  45 
Mo.  322;  Palmer  v.  Missouri  Pac.  R.  Co., 
76  Mo.  217;  Patton  v.  St.  Louis,  etc.,  R.  Co.,  87 
Mo.  117,  56  Am.  Rep.  446- 

Nebraska.  —  Union  Pac.  R.  Co.  v.  Ray,  46 
Neb.  750. 

New  Jersey.  —  Salmon  v.  Delaware,  etc.,  R. 
Co.,  38  N.  J.  L.  5,  20  Am.  Rep.  356,  39  N-  J- 
L.  209,  23  Am.  Rep.  214. 

New  York.  —  Kalbfleisch  v.  Long  Island  R. 
Co.,  102  N.  Y.  520,  55  Am.  Rep.  832. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co. 
v.  Hendrickson,'8o  Pa.  St.  182,  21  Am.  Rep. 
97;  Lehigh  Valley  R.  Co.  v.  McKeen,  90  Pa. 
St.'  130,  35  Am.  Rep.  644;  Philadelphia,  etc., 
R.  Co.  v.  Schultz,  93  Pa.  St.  341. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  McDon- 
ough,  1  Tex.  App.  Civ.  Cas.,  §651;  Gulf,  etc., 
R.  Co.  v.  Fields,  2  Tex.  App.  Civ.  Cas.,  §  794. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Med- 
ley, 75  Va.  499,  40  Am.  Rep.  734,  7  Am-  & 
Eng.  R.  Cas.  493-  „.  , 

West  Virginia.  —  Snyder  v.  Pittsburgh,  etc., 
R.  Co.,  11  W.  Va.  14. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Rep.  69,  2  Am.  R. 
Rep.  483;  Erd  v.  Chicago,  etc.,  R.  Co.,  41  Wis. 
65;  Murphy  v.  Chicago,  etc.,  R.  Co.,  45  Wis. 
241,  30  Am.  Rep.  721. 

The  Owners  of  Woodlands  Adjoining  Railroads 
are  not  bound  to  gather  up  the  fallen  leaves 
and  other  combustible  materials  which  may 
accumulate  naturally  thereon,  nor  to  prevent 
the  wind  from  carrying  them  upon  the  adjoin- 
ing lands.  A  neglect  to  do  so  is  not  negligence, 
because  men  of  ordinary  prudence  ordinarily 
permit  such  things  upon  their  lands  under  like 
circumstances.  Salmon  v.  Delaware,  etc.,  R. 
Co.,  38  N.  J.  L.  5,  20  Am.  Rep.  356,  39  N.  J. 
L.  299,  23  Am.  Rep.  214,  13  Am.  R.  Rep.  14; 
Snyder  v.  Pittsburgh,  etc.,  R.  Co.,  11  W.  Va. 
14,  18  Am.  R.  Rep.  154;  Murphy  v.  Chicago, 
etc.,  R.  Co.,  45  Wis.  241,  30  Am.  Rep.  721. 
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The  owner  of  land  through  which  a  railroad  runs  is  not,  therefore,  under  any 
obligation  to  keep  the  grass  cut  on  the  right  of  way.  or  to  remove  dry  grass 
and  other  combustibles  from  the  right  of  way  or  from  his  adjoining  land.1 
Nor  where  a  landowner  stacks  hay  or  grain  near  a  railroad  track  is  it  contribu- 
tory negligence  for  him  to  fail  to  burn  the  grass  or  stubble  from  the  land 
between  the  hay  and  the  track.2 

(4)  Conduct  of  Farming  Operations  —  (a)  In  General.  —  Persons  occupying 
farms  along  lines  of  railroad  are  entitled  to  cultivate  and  use  them  in  the 
manner  customary  among  farmers,  and  may  recover,  notwithstanding,  for 
damages  caused  by  fire  resulting  from  the  negligence  of  a  railway  company.* 


Refuse  Matter  from  Mill.  —  The  fact  that  the 
plaintiff  allowed  refuse  combustible  material 
to  accumulate  around  his  sawmill  in  near 
proximity  to  a  logging  railroad  is  not  contribu- 
tory negligence.  He  had  the  right,  it  was 
held,  to  use  such  material  to  fill  up  waste  and 
low  places  about  the  mill,  just  as  he  was 
accustomed  to  do  before  the  railroad  was 
built.  Kendrick  v.  Towle,  60  Mich.  363,  1 
Am.  St.  Rep.  526.  And  in  the  case  of  Cran- 
dall  v.  Goodrich  Transp.  Co.,  16  Fed.  Rep.  75, 
which  was  an  action  for  damages  by  the  owner 
of  a  planing  mill  set  on  fire  by  sparks  from  a 
steamboat,  it  was  held  that  the  fact  that  the 
owner  of  the  mill  negligently  allowed  quanti- 
ties of  combustible  materials  to  surround  it, 
did  not  bear  upon  the  case,  the  proximate 
cause  of  the  plaintiff's  loss  being  the  defend- 
ant's negligence. 

Fire  Communicated  to  Plaintiff's  Stubble  Field. 
—  In  the  case  of  Bass  v.  Chicago,  etc.,  R.  Co., 
28  111.  18,  81  Am.  Dec.  254,  it  appeared  that 
the  fire  had  started  in  combustible  matter  on 
defendant's  right  of  way,  and  it  was  then  com- 
municated to  the  plaintiff's  stubble  field  where 
it  consumed  his  grain.  On  the  question  of 
contributory  negligence  the  court  observed 
that  it  was  no  answer  to  say  that  the  plaintiff 
should  have  kept  his  stubble  field  clear  of 
combustible  matter.  There  was  no  obligation 
on  him  to  do  so,  for  it  is  considered  good  farm- 
ing and  is  the  uniform*  custom  of  the  country 
to  suffer  it  to  remain  until  the  proper  time  ar- 
rives for  turning  it  under  by  the  plow;  and  it 
is  also  common  custom  in  this  state  for  farm- 
ers to  stack  grain  in  the  field  in  which  it  grew. 
No  negligence,  then,  could  be  imputed  to  the 
plaintiff  in  either  of  these  respects. 

May  Sow  Grain  up  to  Eight  of  Way.  —  Plaintiff 
has  the  right  to  sow  wheat  on  his  own  land  up 
to  the  right  of  way,  harvest  the  same,  and 
leave  on  the  ground  the  ordinary  stubble, 
without  being  guilty  of  the  imputation  of  con- 
tributory negligence.  Kesee  v.  Chicago,  etc., 
R.  Co.,  30  Iowa  78,  6  Am.  Rep.  643;  Slossen 
v.  Burlington,  etc.,  R.  Co.,  60  Iowa  215. 

Consequences  of  a  Different  Rule  Considered.  — 
Any  other  rule,  it  has  been  held,  would  impose 
upon  property  holders  near  the  line  of  the  rail- 
road the  necessity  of  removing  theirgrain,  hay, 
and  whatever  else  is  of  a  combustible  nature 
to  a  distant  point,  not  infrequently  of  chang- 
ing the  whole  course  of  husbandry  —  of  in- 
curring enormous  expenses,  and  of  exercising 
ceaseless  vigilance  in  order  that  the  company 
may  negligently  permit  the  accumulation  of 
dangerously  inflammable  matter  upon  its  own 
lands,  liable  at  any  moment  to  be  ignited  by 
fire  from  its  own  locomotives.  Richmond, 


etc.,  R.  Co.  v.  Medley,  75  .  Va.  409,  40  Am. 
Rep.  734. 

1.  Removal  of  Combustibles  from  Right  of  Way. 

—  Pittsburgh,  etc.,  R.  Co.  v.  Jones.  86  Ind. 
49°.  44  Am.  Rep.  334;  Patton  v.  St.  Louis, 
etc.,  R.  Co.,  87  Mo.  117,  56  Am.  Rep.  446; 
Houston,  etc.,  R.  Co.  v.  McDonough,  1  Tex! 
App.  Civ.  Cas.,  §  651. 

Refusal  to  Permit  Railroad  to  Remove  Combusti- 
bles Outside  Right  of  Way. —  It  has  been  held  not 
only  that  it  was  not  contributory  negligence  for 
the  owner  of  property  lying  along  the  railroad 
track  to  stack  his  hay  near  the  line  of  the  road 
and  fail  to  remove  the  combustibles  on  his 
premises,  by  means  of  which  fire  might  be 
communicated  to  the  hay,  but  that  the  fact 
that  such  owner  refused  to  permit  the  railroad 
company  to  remove  the  intervening  combusti- 
bles would  not  change  the  rule.  Union  Pac. 
R.  Co.  v.  Arthur,  2  Colo.  App.  159. 

Plaintiff  Employed  to  Fell  Trees  on  His  Own 
Land.  —  It  has  been  held  that  even  though  the 
railroad  company  employed  and  paid  the  plain- 
tiff to  cut  the  trees  on  his  own  land  a  certain 
distance  back  from  the  track,  his  failure  to  re- 
move them  after  they  were  felled,  whereby  fire 
was  communicated  to  the  plaintiff's  property, 
is  not  such  contributory  negligence  as  will  de- 
feat a  right  of  recovery.  Holmes  v.  Midland 
R.  Co.,  35  U.  C.  Q.  B.  253. 

2.  Intervening  Combustibles.  —  Bass  v.  Chi- 
cago, etc.,  R.  Co.,  28  111.  9,  81  Am.  Dec.  254; 
Louisville,  etc..  R.  Co.  v.  Hart,  119  Ind.  273; 
Gulf,  etc.,  R.  Co.  v.  Fields,  2  Tex.  App.  Civ. 
Cas.,  §  794. 

3.  Conduct  of  Farming  Operations  —  Canada.  — 
Robinson  v.  New  Brunswick  R.  Co.,  23  New 
Bruns.  323. 

Indiana.  —  New  York,  etc.,  R.  Co.  v.  Gross- 
man, 17  Ind.  App.  652. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co.  v. 
Hendrickson,  80  Pa.  St.  182,  21  Am.  Rep.  97. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  McDon- 
ough, 1  Tex.  App.  Civ.  Cas.,  §  651. 

West  Virginia.  —  Snvder  v.  Pittsburgh,  etc., 
R.  Co.,  11  W.  Va.  14. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Rep.  69. 

Stacking  Hay  Near  Railroad.  —  It  is  not  con- 
tributory negligence  perse  for  the  plaintiff  to 
stack  his  hay  on  a  newly  mown  meadow  thirty 
rods  distant  from  the  defendant's  road.  St. 
Joseph,  etc.,  R.  Co.  v.  Chase,  n  Kan.  47; 
Union  Pac.  R.  Co.  v.  Arthur,  2  Colo.  App. 
159.  See  also  in  this  connection  the  case  of 
American  Strawboard  Co.  v.  Chicago,  etc.,  R. 
Co.,  177  111.  513,  in  which  it  was  held  that 
stacking  straw  in  a  certain  place  according  to 
a  custom  of  long  standing,  beginning  before 
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(b)  Construction  of  Fire  Breaks.  —  The  proprietor  of  agricultural  lands  will  not 
be  deemed  guilty  of  contributory  negligence  as  a  matter  of  law  in  not  having 
fire  breaks  plowed  around  his  straw,  timber,  and  other  combustible  property.1 

(5)  Erection  of  Buildings  and  Improvements.  —  A  person  has  the  right  to 
construct  buildings  on  any  part  of  his  property,  and  to  enjoy  the  same,  with- 
out rendering  himself  liable  to  the  negligence  of  a  railroad  company  whereby 
they  are  destroyed  by  fire.8  It  has  been  held,  therefore,  that  one  is  not 
guilty  of  contributory  negligence  in  building  a  house  near  a  railroad  track,  so 
as  to  prevent  a  recovery  if  burned  through  the  negligence  of  the  company, 
though  he  knew  that  the  danger  of  fire  was  thereby  increased.3 

(6)  Property  Placed  on  Right  of  Way.  —  It  has  been  held  that  the  fact  that 
the  plaintiff  placed  his  property  on  the  defendant's  right  of  way  with  the  lat- 
ter's  consent,  does  not  constitute  contributory  negligence.4    But  the  burning 


the  railroad  company  put  the  switch  track  in 
near  the  stack  yard,  is  not  in  itself  such  con- 
tributory negligence  as  bars  a  recovery  for 
damages  from  the  fire  set  by  a  switch  engine, 
nor  does  such  fact,  it  has  been  held,  justify  an 
instruction  imposing  the  burden  upon  the 
plaintiff  of  proving  it  was  not  guilty  of  negli- 
gence or  carelessness. 

1.  Fire  Breaks — United  States.  —  Gulf,  etc., 
R.  Co.  v.  Johnson,  54  Fed.  Rep.  474,  10  U.  S. 
App. J  629. 

Kansas.  —  Union  Pac.  R.  Co.  v.  McCollum, 
2  Kan.  App.  319;  Padgett  v.  Atchison,  etc.,  R. 
Co.,  (Kan.  1898;  52  Pac.  Rep.  578. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover.  4  Neb.  268;  Union  Pac.  R.  Co.  v. 
Ray,  46  Neb.  750. 

North  Dakota.  —  Gram  v.  Northern  Pac.  R. 
Co.,  I  N.  Dak.  252. 

In  an  Action  for  the  Destruction  of  Hay  by  Fire, 
alleged  to  have  been  set  by  a  coal  or  spark 
from  defendant's  engine,  it  was  urged  that  the 
plaintiff  was  guilty  of  contributory  negligence 
in  not  plowing  around  his  stacks  so  as  to  pre- 
vent the  fire  from  reaching  them.  It  was  held, 
however,  that  the  failure  to  take  this  precau- 
tion would  not  constitute  negligence  per  se; 
whether  such  omission  would  amount  to  neg- 
ligence would  depend  on  the  circumstances 
and  was  a  question  of  fact  for  the  jury.  Kar- 
sen  v.  Milwaukee,  etc.,  R.  Co.,  29  Minn.  12. 

2.  Buildings  and  Improvements  —  Florida.  — 
Jacksonville,  etc.,  R.  Co.  v.  Peninsular  Land, 
etc.,  Co.,  27  Fla.  1. 

Indiana. — Cleveland,  etc.,  R.  Co.  v.  Scant- 
land,  find.  1898)  51  N.  E.  Rep.  1068. 

Kentucky.  —  Cincinnati,  etc.,  R.  Co.  v. 
Barker,  94  Ky.  71. 

Massachusetts.  —  Perley  v.  Eastern  R.  Co., 
98  Mass.  414,  96  Am.  Dec.  645.  And  see 
Pierce  v.  Worcester,  etc.,  R.  Co.,  105  Mass. 
199. 

Michigan.  —  Briant  v.  Detroit,  etc.,  R.  Co., 
104  Mich.  307;  Alpern  v.  Churchill,  53  Mich. 
607. 

New  York.  —  Cook  v.  Champlain  Transp. 
Co.,  1  Den.  (N.  Y.)  91. 

Tennessee  — Burke  v.  Louisville,  etc.,  R. 
Co.,  7  Heisk.  (Tenn.)45i,  19  Am.  Rep.  618. 

Texas.  —  Waters- Pierce  Oil  Co.  v.  King,  6 
Tex.  Civ.  App.  93. 

Kemoval  of  Buildings.  —  Where  a  railroad  is 
constructed  one  hundred  feet  from  a  building, 
it  cannot  be  regarded  as  probable  that  the 
building  will  be  fired  by  sparks  from  locomo- 
tives that  are  properly  constructed  and  man- 


aged, and  it  is  not  contributory  negligence  on 
the  part  of  the  owner  to  fail  to  move  such 
building  farther  from  the  track.  Nor,  in  such 
case,  is  it  competent  for  the  company  to  show 
by  parol  evidence  that  in  condemning  a  right 
of  way  over  the  land,  the  cost  of  removing  the 
building  was  assessed  as  a  part  of  the  dam- 
ages. Caswell  v.  Chicago,  etc.,  R.  Co.,  42 
Wis.  193,  15  Am.  R.  Rep.  162.  Likewise,  in 
the  case  of  Jefferis  v.  Philadelphia,  etc.,  R. 
Co.,  3  Houst.  (Del.)  447,  it  was  held  that 
where  a  railroad  condemns  a  right  of  way 
over  the  lands  of  a  minor,  and  there  is  as- 
sessed and  paid  a  sum  of  money  to  the 
minor's  guardian  to  remove  a  barn  out  of  the 
danger  of  fire  from  passing  locomotives,  the 
fact  that  the  barn  is  not  removed  is  not  such 
contributory  negligence  as  will  bar  the  own- 
er's right  to  recover  for  the  subsequent  de- 
struction of  the  barn  through  the  negligence 
of  the  company  in  starting  a  fire. 

Injunction  to  Restrain  Use  of  Spark-Emitting 
Engines.  —  The  fact  that  the  complainant 
erected  his  manufacturing  plant  after  the  rail- 
road was  laid  out  and  constructed,  is  not  an 
impediment  to  injunctive  relief  against  the 
employment  of  engines  emitting  sparks  on  the 
grounds  of  private  individuals.  The  owner  of 
a  lot  does  not  lose  the  right  of  using  it  for  any 
lawful  purpose  by  reason  of  any  erection  on 
an  adjoining  property,  or  any  use  to  which  the 
same  was  put  while  the  lot  was  vacant.  King 
v.  Morris,  etc.,  R.  Co.,  iS  N.  J.  Eq.  397. 

3.  Erecting  House  with  Knowledge  of  Danger. 
—  Cincinnati,  etc.,  R.  Co.  v.  Barker,  94 
Ky.  71. 

With  Reference  to  a  Contrary  Doctrine,  Beards- 
ley,  J.,  in  Cook  v.  Champlain  Transp.  Co.,  I 
Den.  (N.  Y.)  91,  observed  that  it  would  be  a 
startling  principle  indeed,  that  a  building 
placed  in  an  exposed  position  on  one's  own 
land  is  beyond  the  protection  of  the  law.  A 
landowner  builds  immediately  on  the  line  of 
a  railroad,  as  he  has  an  unquestionable  right 
to  do;  it  may  be  an  act  of  great  imprudence, 
but  in  no  sense  is  it  illegal.  Is  he  remediless 
if  his  house  is  set  on  fire  by  the  sheer  negli- 
gence of  an  engineer  in  conducting  his  engine 
over  the  railway?  There  must  be  some 
wrongful  act  or  culpable  negligence  on  the 
part  of  the  plaintiff  to  bar  him  on  this  princi- 
ple; and  neither  can  be  affirmed  of  any  one  for 
simply  occupying  a  position  of  more  or  less 
exposure  on  his  own  premises. 

4.  Property  on  Right  of  Way. —  Pittsburgh, 
etc.,  R.  Co.  v.  Nelson,  51  Ind.  150;  Pitts- 
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of  lumber  placed  on  the  property  of  a  railway  company  in  proximity  to  their 
track,  without  any  permission,  express  or  implied,  gives  the  owner  no  right 
of  action  against  the  company.1 

b.  Contrary  Doctrines  (as  Opposed  to  General  Rule  Supra)  — (i) 
Coequal  Responsibility  for  Combustibles.  — A  few  cases  maintain  the  principle 
that  the  abutting  landowner  has  an  equal  duty  with  the  railroad  company  as 
to  their  right  of  way  to  keep  his  premises  free  from  combustible  materials 
which  will  facilitate  the  ignition  or  spread  of  fire.2 

(2)  Geiteral  Rule  Modified.  —  Other  authorities  occupy  a  sort  of  middle 
ground,  holding  that  while  a  party  is  not  bound,  as  a  matter  of  law,  to  man- 
age his  land  in  any  particular  manner  because  a  railway  runs  close  to  or  along 
it,  or  to  keep  his  land  more  clear  of  combustibles,  or  to  remove  brush,  wood, 
and  other  natural  incumbrances  of  the  soil  with  greater  expedition  in  anticipa- 


burgh,  etc.,  R.  Co.  v.  Noel,  77  Ind.  no; 
Texas,  etc.,  R.  Co.  v.  Ross,  7  Tex.  Civ.  App. 
653;  Texas,  etc..  R.  Co.  v.  Levine,  (Tex.  Civ. 
App.  1894)  29  S.  W.  Rep.  514. 

Piling  Wood  Near  Track.  —  It  is  not  contribu- 
tory negligence,  where  one  has  a  contract  to 
sell  wood  to  a  railroad  company,  to  haul  it  and 
pile  it  along  the  track,  with  the  consent  of  the 
company,  preparatory  to  measurement,  and 
to  receiving  the  pay  therefor.  Pittsburgh, 
etc.,  R.  Co.  v.  Noel,  77  Ind.  no,  7  Am.  & 
Eng.  R.  Cas.  524;  Pittsburgh,  etc.,  R.  Co.  v. 
Nelson,  51  Ind.  150. 

Erection  of  Building  on  Right  of  Way.  —  The 
fact  that  a  building  in  which  goods  are  kept  or 
stored  extends  a  few  feet  into  the  location  of  a 
railroad,  if  placed  there  or  permitted  to  remain 
there  by  license  of  the  railroad  company  or  its 
officers  will  not  exempt  the  company  from  lia- 
bility for  injuries  to  the  goods  by  fire  commu- 
nicated by  its  locomotive  engines.  Sherman 
v.  Maine  Cent.  R.  Co.,  86  Me.  422. 

Sowing  Grain  on  Right  of  Way.  —  In  the  case 
of  Slossen  v.  Burlington,  etc.,  R.  Co.,  60  Iowa 
215,  there  was  evidence  tending  to  show  that 
the  right  of  way  was  one  hundred  feet  wide 
and  that,  the  plaintiff  had  sown  wheat  thereon 
to  within  twenty  feet  of  the  track.  The  wheat 
had  been  harvested,  and  the  evidence  tended 
to  show  that  the  fire  caught  in  the  stubble.  It 
was  held  that  the  plaintiff,  without  doubt,  had 
the  right  to  sow  wheat  on  his  own  land  up  to 
and  alongside  of  the  right  of  way,  to  harvest 
the  same,  and  to  leave  on  the  ground  the  ordi- 
nary stubble,  without  the  imputation  of  con- 
tributory negligence.  That  the  rule  was  the 
same  as  to  stubble  left  on  the  right  of  way,  it 
being  sown  with  the  knowledge  and  permis- 
sion of  the  railroad. 

Occupant  of  Land  under  Color  of  Title.  —  Proof 
that  the  owner  of  a  mill  located  upon  the  com- 
pany's right  of  way  was  the  occupant  of  the 
land  under  color  of  title,  does  not  show  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff. Milwaukee,  etc.,  R.  Co.  v.  Kellogg,  94 
U.  S.  469,  17  Am.  R.  Rep.  309. 

Consent  of  Company.  —  In  an  action  for  burn- 
ing a  building  which  was  within  the  lines  of 
the  right  of  way,  evidence  is  admissible  to 
show  that  it  was  erected  by  the  consent  of  the 
company  for  convenience  in  handling  freights. 
Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S. 
454- 

If  a  Railway  Company  Has  Acquiesced  in  a  Cus- 
tom by  which  timber  is  piled  on  its  right  of 


way  previous  to  shipment,  it  cannot  when  such 
property  is  destroyed  by  fire  negligently  escap- 
ing from  one  of  its  trains,  avoid  liability  on 
the  ground  that  the  owner  of  the  timber  com- 
mitted a  trespass  on  the  right  of  way  in  so 
placing  his  property,  or  was  guilty  of  contribu- 
tory negligence  in  piling  the  timber  so  near  the 
track.  Gulf,  etc.,  R.  Co.  v.  McLean,  74  Tex. 
646. 

1.  Property  on  Right  of  Way  Without  Permis- 
sion. —  Goodhue  v.  Grand  Trunk  R.  Co.,  Mon- 
treal L.  R.  3  Super.  Ct.  114;  Philadelphia, 
etc.,  R.  Co.  v.  Yeiser,  8  Pa.  St.  366;  Post  v. 
Buffalo,  etc.,  R.  Co.,  108  Pa.  St.  585;  Paris, 
etc.,  R.  Co.  v.  Nesbitt,  n  Tex.  Civ.  App.  610. 

Rule  by  Statute  —  Illinois.  —  In  Illinois  it  is 
provided  by  statute  with  reference  to  the  lia- 
bility of  railroad  companies  for  fire  that  it 
shall  not,  in  any  case,  be  considered  as  negli- 
gence on  the  part  of  the  owner  or  occupant  of 
the  property  injured,  that  he  has  used  the 
same  in  the  manner  or  permitted  the  same  to 
be  used  or  remain  in  the  condition  it  would 
have  been  used  or  remained  in  had  no  railroad 
passed  through  or  near  the  property  so  in- 
jured, except  in  cases  of  injury  to  personal 
property  which  shall  be  at  the  time  upon  the 
property  occupied  by  such  railroad.  Starr  & 
Curtis's  Annot.  Stat.,  c.  114,  §  104;  American 
Strawboard  Co.  v.  Chicago,  etc.,  R.  Co.,  177 
111.  513. 

South  Carolina.  —  In  this  state  under  Gen. 
Stat.,  §  1511.  it  is  provided  that  every  rail- 
road corporation  shall  be  responsible  in  dam- 
ages to  any  person  or  corporation  whose  build- 
ings or  other  property  may  be  injured  by  fire 
communicated  by  its  locomotive  engines  or 
originating  within  the  limits  of  the  right  of 
way  of  said  road  in  consequence  of  the  act  of 
any  of  its  authorized  agents  or  employees, 
except  in  case  where  property  shall  have  been 
placed  on  the  right  of  way  of  such  corpora- 
tion unlawfully  or  without  its  consent.  See 
Thompson  v.  Richmond,  etc.,  R.  Co.,  24  S. 
Car.  366. 

2.  Combustibles  on  Premises  as  Contributory 

Negligence.  —  Ohio,  etc.,  R.  Co.  v .  Shanefelt, 
47  111.  497,  95  Am.  Dec.  504;  Coates  v.  Mis- 
souri, etc.,  R.  Co.,  61  Mo.  38.  See  also  Fitch 
v.  Pacific  R.  Co.,  45  Mo.  324. 

Criticism  of  Above  View.  —  See  especially  the 
observations  of  Beaslev,  C.  J.,  in  Salmon  v. 
Delaware,  etc.,  R.  Co.,  38  N.  J.  L.  5,  20^  Am. 
Rep.  356,  and  Beardsley,  J.,  in  Cook  :■.  Cham- 
plain  Transp.  Co.,  1  Den.  (N.  Y.)  91. 
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tion  of  the  possible  occurrence  of  fire  on  the  railway  track,1  the  jury,  never- 
theless, may  properly  be  told  that  the  plaintiff  is  bound  to  keep  his  property 
in  a  reasonably  careful  manner.8 

(?)  Question  of  Fact  for  Jury  —  (a)  in  General.  —  A  much  larger  number  of 
cases,  however,  hold  that  it  is  a  question  of  fact  for  the  jury  whether  the 
plaintiff  has  been  guilty  of  such  contributory  negligence  as  will  defeat  his 
right  of  recovery,3  and  with  this  rule  in  the  abstract  no  fault  can  be  found. 
But  in  many  instances  the  facts  show  indisputably  only  a  natural  and  lawful 
use  of  his  property  by  the  plaintiff,  when,  according  to  the  more  approved 
doctrine,  no  contributory  negligence  can  be  charged.  It  has  been  accordingly 
held  that  the  jury  may  find  a  landowner  guilty  of  contributory  negligence  in 
failing  to  protect  his  stacks  of  grain  by  plowing  around  them  or  permitting 
the  accumulation  of  inflammable  substances  on  his  premises,  or  in  various 
other  respects  involving,  however,  no  unlawfulness  or  intentional  and  delib- 
erate exposure  to  fire.4  Thus,  it  was  held  a  question  for  the  jury  whether  the 
plaintiff's  conduct  in  permitting  the  accumulation  of  hay,  shavings,  and  other 
combustible  materials  between  the  two  buildings  destroyed  and  under  one  of 
them  in  such  a  manner  as  to  be  exposed  to  ignition  by  sparks  from  passing 
engines  was  such  contributory  negligence  as  would  bar  a  recovery.5 

The  Logical  Consequence  of  the  Foregoing  Rule  is  that  if  an  adjacent  proprietor  has 
been  careless  or  imprudent  in  the  management  of  his  business  or  property  or 


1.  Jaffrey  v.  Toronto,  etc.,  R.  Co.,  23  U.  C. 
C.  P.  553;  Mississippi  Home  Ins.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  70  Miss.  119;  Texas,  etc., 
R.  Co.  v.  Levi,  59  Tex.  674,  13  Am.  &  Eng.  R. 
Cas.  464;  Wabash  R.  Co.  v.  Miller,  18  Ind. 
App.  549. 

2.  Jaffrey  v.  Toronto,  etc.,  R.  Co.,  23  U.  C. 
C.  P.  553;  Gulf,  etc.,  R.  Co.  v.  Jagoe,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  717.  See  also 
Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex.  674;  Alli- 
bone  v.  Texas,  etc.,  R.  Co.,  2  Tex.  App.  Civ. 
Cas.,  §  64. 

3.  See  infra,  this  title,  Negligence  as  Question 
of  Fact  for  Jury;  Plaintiff's  Negligence. 

4.  United  States.  —  Northern  Pac.  R.  Co.  v. 
Lewis,  51  Fed.  Rep.  658. 

California.  —  Flynn  v.  San  Francisco,  etc., 
R.  Co.,  40  Cal.  14,  6  Am.  Rep.  595. 

Illinois.  —  American  Strawboard  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  75  111.  App.  420. 

Indiana.  —  Louisville,  etc.  R.  Co.  v.  Krin- 
ning,  87  Ind.  351;  Chicago,  etc.,  R.  Co.  v. 
Burger,  124  Ind.  275. 

Iowa.  —  Slossen  v.  Burlington,  etc.,  R.  Co., 
60  Iowa  215.  See  also  Kesee  v.  Chicago,  etc., 
R.  Co.,  30  Iowa  78,  6  Am.  Rep.  643. 

Kansas.  —  St.  Joseph,  etc.,  R.  Co.  v.  Chase, 
11  Kan.  47;  Kansas  Pac.  R.  Co.  v.  Brady,  17 
Kan.  380;  Central  Branch  Union  Pac.  R.  Co. 
v.  Hotham,  22  Kan.  52;  Kansas  City,  etc.,  R. 
Co.  v.  Owen,  25  Kan.  419;  Missouri  Pac.  R. 
Co.  v.  Kincaid,  29  Kan.  654.  See  also  Mis- 
souri Pac.  R.  Co.  v.  Cornell,  30  Kan.  35. 

Minnesota.  —  Karsen  v.  Milwaukee,  etc.,  R. 
Co.,  29  Minn.  12. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268;  Omaha  Fair,  etc., 
Assoc.  v.  Missouri  Pac.  R.  Co.,  42  Neb.  105. 

New  York.  —  Bevier  v.  Delaware,  etc., 
Canal  Co.,  13  Hun  (N.  Y.)  254.  See  also  Col- 
lins v.  New  York  Cent.,  etc.,  R.  Co.,  5  Hun 
(N.  Y.)  499,  affirmed  71  N.  Y.  609. 

North  Dakota.  —  Gram  v.  Northern  Pac.  R. 
Co..  1  N.  Dak.  252. 
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Texas.  —  See  Texas,  etc.,  R.  Co.  v.  Levi,  59 
Tex.  674. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Rep.  69;  Erd  v.  Chi- 
cago, etc.,  R.  Co.,  41  Wis.  65;  Gibbons  v. 
Wisconsin  Valley  R.  Co.,  66  Wis.  161. 

Kellogg  v.  Chicago,  etc.,  E.  Co.  Distinguished. 
—  In  the  case  of  Murphy  v.  Chicago,  etc.,  R. 
Co.,  45  Wis.  222,  30  Am.  Rep.  721,  the  cases  of 
Kellogg  v.  Chicago,  etc.,  R.  Co.,  26  Wis.  223, 
7  Am.  Rep.  69,  and  Erd  v.  Chicago,  etc., 
R.  Co.,  41  Wis.  65,  were  commented  upon. 
These  cases  had  been  relied  upon  by  the  plain- 
tiff below  as  establishing  the  proposition  that 
he  might  use  his  property  in  any  manner  he 
saw  fit,  and  yet  recover  against  the  railroad 
company  if  by  the  negligence  of  such  com- 
pany the  same  was  set  on  fire  and  burned.  It 
was  denied  in  the  case  as  above  stated  that  the 
adjudications  referred  to  established  this  rule, 
which  it  was  held  would  be  carrying  the  ex- 
emption of  the  plaintiff  for  liability  for  his  own 
negligence  entirely  too  far.  In  this  connection 
the  court  said:  "  The  learned  circuit  judge 
before  whom  this  action  was  tried  instructed  the 
jury  that  in  relation  to  these  matters  no  neg- 
ligence could  be  imputed  to  such  owner;  that  as 
to  the  railroad,  such  owner  is  under  no  obliga- 
tion to  exercise  any  care  in  order  to  prevent 
an  injury  arising  from  the  negligence  of  such 
company;  and  that  no  matter  how  gross  the 
negligence  of  such  owner  in  his  business 
or  in  the  construction  or  use  of  his  build- 
ings adjoining  the  track  of  the  railway,  and 
no  matter  whether  the  exercise  of  the  most 
ordinary  care  would  have  prevented  the  in- 
jury sustained,  it  is  no  defense  to  his  action. 
We  cannot  sanction  this  broad  doctrine  ex- 
empting an  owner  from  the  exercise  of 
ordinary  care  in  the  management  of  his  prop- 
erty." 

5.  Murphy  v.  Chicago,  etc.,  R.  Co.,  45 
Wis.  222,  30  Am.  Rep.  721,  18  Am.  R.  Rep. 
17. 
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premises  with  reference  to  the  possibility  of  fire,  the  railroad  company  may 
be  ipso  facto  absolved  from  all  duty  on  its  own  part  to  exercise  care,  and 
astonishing  as  it  may  seem,  this  has  been  distinctly  so  held.1 

(b)  Construction  and  Condition  of  Buildings.  —  It  has  been  held  that  contributory 
negligence  may  be  imputed  by  reason  of  the  erection  of  inflammable  struc- 
tures near  a  railroad  track.2  It  has  also  been  decided  that  where  the  owners 
of  a  warehouse  situated  near  a  line  of  a  railroad  permitted  the  windows  to 
remain  open,  and  other  apertures  in  the  building  unrepaired,  together  with 
combustible  materials  in  the  portion  of  the  building  so  exposed,  such  conduct 
would  constitute  contributory  negligence  where  the  structure  was  destroyed 
by  fire  in  consequence.3 

4.  Comparative  Negligence.  —  In  Illinois  a  rule  of  comparative  negligence 
was  formerly  applied  in  actions  for  damages  against  railroad  companies  for 
fires  set  out  by  them.4  According  to  this  doctrine  it  was  held  that  where  a 
party  has  exposed  his  property  to  such  a  degree  of  danger  that  its  destruction 
from  fire  is  probable  he  has  no  right  to  recover  unless  the  party  causing  the 
injury  is  shown  to  have  been  guilty  of  a  still  higher  degree  of  negligence.5 
But  by  later  decisions  of  the  Supreme  Court  in  this  state  the  doctrine  of  com- 
parative negligence  has  been  repudiated.6 

5.  Negligence  of  Third  Person.  —  The  negligence  of  a  stranger  or  one  for 
whose  acts  the  plaintiff  is  not  responsible,  however  it  may  have  contributed  to 
the  injury  for  which  the  plaintiff  sues,  is  no  defense  in  behalf  of  the  defendant 
whose  negligence  is  the  proximate  cause  of  injury  by  fire.7    The  fact,  indeed, 


1.  Missouri  Pac.  R.  Co.  v.  Bartlett,  69  Tex. 
79.  It  is  true  that  in  this  case  the  doctrine  an- 
nounced was  in  reference  to  the  general  rule 
that  the  burden  of  proof  where  the  fire  is 
shown  to  have  originated  from  the  defendant's 
engine  is  on  the  defendant  to  show  its  freedom 
from  negligence.  But  at  the  same  time  the 
adjudication  is  direct  authority  for  the  propo- 
sition that  if  the  owner  of  combustible  prop- 
erty keeps  it  where  it  may  be  ignited  by  sparks 
from  passing  locomotives,  then  the  railroad 
company  is  wholly  absolved  from  the  exercise 
of  care  and  prudence  on  its  part. 

In  the  case  of  Allibone  v.  Texas,  etc.,  R. 
Co.,  2  Tex.  App.  Civ.  Cas.,  §  64,  an  instruc- 
tion was  given  to  the  effect  that  if  the  plaintiff 
was  guilty  of  contributory  negligence  in  leav- 
ing his  cotton  in  an  uncovered  condition  near 
the  defendant's  road,  then  there  should  be  a 
finding  for  the  defendant,  although  the  fire 
might  have  been  caused  by  the  negligence  of  its 
agents  or  employees.  And  see  Paris,  etc.,  R. 
Co.  v.  Nesbitt,  (Tex.  Civ.  App.  1896)  38  S.  W. 
Rep.  243.  Compare,  however,  Edwards  v. 
Bonner,  12  Tex.  Civ.  App.  236. 

2.  Erection  of  Buildings. —  Murphy  v.  Chi- 
cago, etc.,  R.  Co.,  45  Wis.  241,  30  Am.  Rep. 
721. 

Evidence  to  Disprove  Contributory  Negligence. 

—  Where  a  plaintiff  is  charged  with  contribu- 
tory negligence  in  having  located  his  elevator 
too  near  a  railroad  track,  it  is  proper  to  admit 
evidence  on  behalf  of  plaintiff  to  show  that  the 
company  had  offered  to  haul  lumber  at  half 
rates  to  build  another  elevator  on  the  site  of 
the  one  burned,  as  it  tends  to  show  that  both 
the  company  and  plaintiff  regarded  the  place 
as  reasonably  suitable  and  safe.  Toledo,  etc., 
R.  Co.  v.  Oswald,  41  111.  App.  sqo. 

3.  Open  Windows  with  Combustibles  Inside.  — 
Great  Western  R.  Co.  v.  Haworth,  39  111.  346. 
But  under  the  doctrine  of  comparative  negli- 


gence, as  laid  down  in  this  case,  there  might 
still  be  a  recovery,  it  was  held,  if  the  negli- 
gence of  the  defendant  was  of  a  still  higher 
degree. 

Leaving  Open  Door.  —  Whether  the  leaving  of 
a  door  of  an  unfinished  building  situated  near 
a  railroad  track  partly  open,  through  which 
sparks  from  an  engine  entered  —  such  door 
being  in  a  part  of  the  house  then  in  course  of 
construction  and  under  the  hands  of  the  build- 
ers—  was  culpable  negligence  on  the  part  of 
the  owner  or  his  servants,  is  a  question  which 
might  be  properly  referred  to  the  jury  as  one 
of  fact.  Fero  v.  Buffalo,  etc.,  R.  Co.,  22  N. 
Y.  215,  78  Am.  Dec.  178.  See  also  Ross  v. 
Boston,  etc.,  R.  Co.,  6  Allen  (Mass.)  87. 

4.  Comparative  Negligence.  —  Illinois  Cent. 
R.  Co.  v.  Mills,  42  111.  407;  Ohio,  etc.,  R.  Co. 
v.  Shanefelt,  47  111.  497,  95  Am.  Dec.  504; 
Illinois  Cent.  R.  Co.  v.  Frazier,  47  III.  505; 
Illinois  Cent.  R.  Co.  v.  Nunn,  51  111.  "78: 
Toledo,  etc.,  R.  Co.  v.  Pindar,  53  111.  447,  5 
Am.  Rep.  57;  Chicago,  etc.,  R.  Co.  v.  Simon- 
son,  54  111.  504,  5  Am.  Rep.  155. 

5.  Great  Western  R.  Co.  v.  Haworth,  39  111. 
346;  Ohio,  etc.,  R.  Co.  v.  Shanefelt,  47  111. 
497,  95  Am.  Dec.  504. 

6.  See  the  title  Comparative  Negligence, 
vol.  6,  p.  365. 

7.  Negligence  of  Third  Person.  —  Jacksonville, 
etc.,  R.  Co.  v.  Peninsular  Land,  etc.,  Co.,  27 
Fla.  1;  Toledo,  etc.,  R.  Co.  v.  Maxfield,  72  111. 
95;  Small  v.  Chicago,  etc.,  R.  Co.,  55  Iowa 
582. 

Contrary  Doctrine. —  In  the  case  of  Doggett 
v.  Richmond,  etc.,  R.  Co.,  78  N.  Car.  305, 
which  was  an  action  for  damages  against  a 
railroad  company  for  the  destruction  of  prop- 
erty by  fire  alleged  to  have  been  negligently 
set,  it  appeared  that  the  fire  started  between 
ten  and  eleven  o'clock  in  the  morning,  but 
had  been  extinguished  in  the  opinion  of  those 
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that  both  the  defendant  and  such  stranger  are  each  on  account  of  his  own 
negligence  liable  to  the  plaintiff  for  the  fire  is  no  defense  to  either  such  defend- 
ant or  the  stranger.1 

But  It  Has  Been  Held  that  the  Contributory  Negligence  of  a  Bailee  of  property  whereby 
it  is  destroyed  by  fire,  may  be  imputed  to  the  owner.2 

VIII.  Negligence  as  Question  of  Fact  for  Jury  —  1.  Defendant's  Negli- 
gence  a.  In  General.  —  The  general  rule  is  said  to  be  that  whether  or  not 

the  defendant  has  been  guilty  of  negligence  in  setting  out  the  fire  or  permit- 
ting its  spread  is  a  question  of  fact  for  the  jury.3 


contending  with  it,  who  had  left  it,  and  there- 
after it  had  broke  out  afresh  and  was  carried 
to  the  plaintiff's  premises.  It  was  held  in  this 
case  that  if  there  was  any  intervening  negli- 
gence in  the  effort  to  extinguish  the  fire,  either 
by  the  intervening  landowners  or  their  neigh- 
bors, who  assembled  for  that  purpose,  and 
their  endeavors  properly  executed  might  have 
been  successful,  the  plaintiff  could  not  recover. 

1.  Liability  of  Both  Defendant  and  Third  Per- 
son. —  Jacksonville,  etc.,  R.  Co.  v.  Peninsular 
Land,  etc.,  Co.,  27  Fla.  1. 

2.  Negligence  of  Bailee.  —  Texas,  etc.,  R.  Co. 
v.  Tankersley,  63  Tex.  57.  . 

3.  Defendant's  Negligence  —  Question  of  Fact 
—  England.  —  Longman  v.  Grand  Junction 
Canal,  3  F.  &  F.  736;  Dimmock  v.  North  Staf- 
fordshire R.  Co.,  4  F.  &  F.  1058;  Aldridge  v. 
Great  Western  R.  Co.,  3  M.  &  G.  515,  42  E. 
C.  L.  272;  Fremantle  v.  London,  etc.,  R.  Co., 

10  C.  B.  N.  S.  89,  100  E.  C.  L.  89. 

Canada.  —  Flannigan  v.  Canadian  Pac.  R. 
Co.,  17  Ont.  Rep.  6;  McGibbon  v.  Northern  R. 
Co.,  14  Ont.  Apo.  91;  Canada  Atlantic  R.  Co. 
v.  Moxley,  15  Can.  Sup.  Ct.  Rep.  145,  affirm- 
ing 14  Ont.  App.  309;  Peers  v.  Elliott,  21  Can. 
Sup.  Ct.  Rep.  19;  Sen6sac  v.  Central  Vermont 
R.  Co.,  26  Can.  Sup.  Ct.  Rep.  641;  Wilkins  v. 
Row,  15  U.  C.  C.  P.  325;  Robinson  v.  New 
Brunswick  R.  Co.,  23  New  Bruns.  323. 

United  States.  —  Crandall  v.  Goodrich 
Transp.  Co.,  16  Fed.  Rep.  75. 

California.  —  Perry  v.  Southern  Pac.  R.  Co., 
50  Cal.  578;  Butcher  v.  Vaca  Valley,  etc.,  R. 
Co.,  (Cal.  1885)  5  Pac.  Rep.  359. 

Colorado.  —  Holman  v.  Boston  Land,  etc., 
Co.,  20  Colo.  7. 

Dakota.  —  Whiting  v.  Chicago,  etc.,  R.  Co., 
5  Dakota  90. 

Florida.  — Jacksonville,  etc.,  R.  Co.  v.  Penin- 
sular Land,  etc.,  Co.,  27  Fla.  1. 

Illinois.  —  Bass  v.  Chicago,  etc.,  R.  Co.,  28 
111.  9,  81  Am.  Dec.  254;  Great  Western  R.  Co. 
v.  Haworth,  39  111.  346;  Illinois  Cent.  R.  Co. 
v.  Mills,  42  111.  407;  Illinois  Cent.  R.  Co.  v. 
Frazier,  47  111.  505;  Ohio,  etc.,  R.  Co.  v. 
Shanefelt,  47  III.  497,  95  Am.  Dec.  504;  Rock- 
ford,  etc.,  R.  Co.  v.  Rogers,  62  111.  346:  Chi- 
cago, etc.,  R.  Co.  v.  Pennell,  94  111.  448. 

Iowa.  —  Hanlon  v.  Ingram,  3  Iowa  81 ; 
Kesee  v.  Chicago,  etc.,  R.  Co.,  30  Iowa  78,  6 
Am.  Rep.  643;  Jackson  v.  Chicago,  etc.,  R. 
Co.,  31  Iowa  176,  7  Am.  Rep.  120;  McCormick 
v.  Chicago,  etc.,  R.  Co.,  41  Iowa  193;  Babcock 
v.  Chicago,  etc.,  R.  Co.,  62  Iowa  598;  John- 
son v.  Chicago,  etc.,  R.  Co.,  77  Iowa666;  Green- 
field v.  Chicago,  etc.,  R.  Co.,  83  Iowa  270. 

Kansas. — St.  Joseph,  etc.,  R.  Co.  v.  Chase, 

11  Kan.  47;  Atchison,  etc.,  R.  Co.  v.  Bales,  16 
Kan.  252;  Central  Branch  Union  Pac.  R.  Co. 
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v.  Hotham,  22  Kan.  52;  White  v.  Missouri 
Pac.  R.  Co.7  31  Kan.  280;  St.  Louis,  etc.,  R. 
Co.  v.  Richardson,  47  Kan.  517;  Missouri  Pac. 
R.  Co.  v.  Chamberlain,  4  Kan.  App.  232; 
Padgett  v.  Atchison,  etc.,  R.  Co.,  (Kan.  1898) 
52  Pac.  Rep.  578;  Buck  v.  Union  Pac.  R.  Co., 
59  Kan.  328. 

Kentucky.  —  Taylor  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1897)  41  S.  W.  Rep.  551. 

Massachusetts.  —  Ross  v.  Boston,  etc.,  R. 
Co.,  6  Allen  (Mass.)  87. 

Michigan. — Jones  v.  Michigan  Cent.  R. 
Co.,  59  Mich.  437;  Cowley  v.  Colwell,  91  Mich. 
537-  . 

Minnesota.  —  Bowen  v.  St.  Paul,  etc.,  R. 
Co.,  36  Minn.  522;  Richard  v.  Schleusener,  41 
Minn.  49;  Hoye  v.  Chicago,  etc.,  R.  Co.,  46 
Minn.  269;  Jesperson  v.  Phillips,  46  Minn. 
147;  Sibilrud  v.  Minneapolis,  etc.,  R.  Co.,  29 
Minn.  58,  7  Am.  &  Eng.  R.  Cas.  499. 

Missouri.  —  Brown  is,  Missouri  Pac.  R.  Co., 
13  Mo.  App.  462;  Kenney  v.  Hannibal,  etc., 
R.  Co.,  80  Mo.  573. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268;  Powers  v.  Craig,  22 
Neb.  621. 

Nevada.  —  Longabaugh  v.  Virginia  City, 
etc.,  R,  Co.,  9  Nev.  295. 

New  Jersey.  —  Wiley  v.  West  Jersey  R.  Co., 
44  N.  J.  L.  247;  Read  v.  Pennsylvania  R.  Co., 
44  N.  J.  L.  280. 

New  York.  —  Lawyer  v.  Smith,  I  Den.  (N. 
Y.)  207;  Douglass  v.  Rome,  etc.,  R.  Co.,  52 
Hun  (N.  Y.)6i3,  5  N.  Y.  Supp.  214,  1  Silv.  Sup. 
Ct.  (N.  Y.)  210;  Hegeman  v.  Western  R.  Corp., 
13  N.  Y.  9,  64  Am.  Dec.  517;  Van  Fleet  v.  New 
York  Cent.,  etc.,  R.  Co.,  (Super.  Ct.)  27  N.  Y. 
St.  Rep.  76;  Haskell  v.  Northern  Adirondack  R. 
Co.,  49  N.  Y.  St,  Rep.  483;  Van  Ostrand  v. 
Walkill  Valley  R.  Co.,  (Supreme  Ct.)  46  N.  Y. 
St.  Rep.  456;  Frace  v.  New  York,  etc.,  R.  Co., 
68  Hun  (N.  Y.)  325;  Field  v.  New  York  Cent., 
R.  Co.,  32  N.  Y.  339;  Steinweg  v.  Erie  R. 
Co.,  43  N.  Y.  123,  3  Am.  Rep.  673;  Webb  v. 
Rome,  etc.,  R.  Co.,  49  N.  Y.  420,  10  Am.  Rep. 
389;  Briggs  v.  New  York  Cent.,  etc.,  R.  Co., 
72  N.  Y.  26;  Brush  v.  Long  Island  R.  Co.,  10 
N.  Y.  App.  Div.  535. 

North  Carolina.  —  Hygienic  Plate  Ice  Mfg. 
Co.  v.  Raleigh,  etc.,  R.  Co.,  122  N.  Car.  881. 

Pennsylvania.  —  Glaser  v.  Lewis,  17  Phila. 
(Pa.)  345,  42  Leg.  Int.  (Pa.)  141;  Huyett  v. 
Philadelphia,  etc.,  R.  Co.,  23  Pa.  St.  373;  Phil- 
adelphia, etc.,  R.  Co.  v.  Schultz,  93  Pa.  St. 
341;  Lehigh  Valley  R.  Co.  v.  McKeen,  90  Pa. 
St.  122,  %s  Am.  Rep.  644;  Van  Steuben  v.  Cen- 
tral R.  Co.,  178  Pa.  St.  367. 

South  Carolina.  —  McCready  v.  South  Caro- 
lina R.  Co.,  2  Strobh.  L.  (S.  Car.)  356;  Brown 
v.  Atlanta,  etc.,  Air  Line  R.  Co.,  19  S.  Car.  39. 
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Negligence  to  Be  Denned  by  the  Court.  —  That  is,  the  jury  should  determine  whether 
the  facts  presented  constitute  negligence  as  defined  by  the  court.1  Thus, 
where  the  trial  court  instructed  the  jury  that  the  failure  of  the  defendant  to 
have  a  spark  arrester  on  the  engine  of  his  steam  thresher  was  negligence  per 
se,  it  was  held  to  have  been  erroneous.2 

Proof  of  Due  Care  Not  Directly  Contradicted.  —  Although  in  an  action  for  damages 
against  a  railroad  company  for  the  alleged  negligent  escape  of  fire  from  its 
engine,  the  defendant  has  introduced  proof  of  due  care  on  his  part,  which 
evidence  is  not  directly  contradicted,  it  is  still  for  the  jury  to  say  whether  or 


South  Dakota.  —  Kelsey  v.  Chicago,  etc.,  R. 
Co.,  i  S.  Dak.  80. 

Texas. — Texas,  etc.,  R.  Co.  v.  Medaris,  64 
Tex.  92;  Gulf,  etc.,  R.  Co.  v.  Benson,  69  Tex. 
407,  5  Am.  St.  Rep.  74;  Ft.  Worth,  etc.,  R. 
Co.  v.  Hogsett,  67  Tex.  685;  Missouri  Pac.  R. 
Co.  v.  Platzer,  73  Tex.  117,  15  Am.  St.  Rep. 
771;  Texas,  etc,  R.  Co.  v.  Levi,  59  Tex.  674, 
13  Am.  &  Eng.  R.  Cas.  464;  Gulf,  etc.,  R.  Co. 
v.  Benson,  69  Tex.  407,  5  Am.  St.  Rep.  74;  St. 
Louis  Southwestern  R.  Co.  v.  Knight,  (Tex. 
Civ.  App.  1897)  4*  S.  W.  Rep.  416. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Med- 
ley, 75  Va.  499,  40  Am.  Rep.  734;  Patteson  v. 
Chesapeake,  etc.,  R.  Co.,  94  Va.  16. 

West  Virginia.  — Snyder  v.  Pittsburgh,  etc., 
R.  Co.,  11  W.  Va.  14,  18  Am.  R.  Rep.  154. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Rep.  69;  Brusberg  v. 
Milwaukee,  etc.,  R.  Co.,  55  Wis.  106;  Gibbons 
v.  Wisconsin  Valley  R.  Co.,  58  Wis.  335;  Atkin- 
son v.  Goodrich  Transp.  Co.,  60  Wis.  167,  50 
Am.  Rep.  352;  Gibbons  v.  Wisconsin  Valley  R. 
Co.,  66  Wis.  161;  Abbot  v.  Gore,  74.  Wis.  509; 
Kurz,  etc.,  Ice  Co.  v.  Milwaukee,  etc.,  R.  Co., 
84  Wis.  171;  Stertz  v.  Stewart,  74  Wis.  160. 

Questions  of  Fact  for  Jury.  —  In  the  case  of 
Atchison,  etc.,  R.  Co.  v.  Bales,  16  Kan.  252,  it 
was  said  that  the  proper  questions  to  be  con- 
sidered in  an  action  against  a  railroad  com- 
pany for  the  alleged  negligent  destruction  of 
property  by  fire  are:  1.  Was  the  railroad  com- 
pany negligent  in  permitting  the  fire  to 
escape?  2.  Would  the  plaintiff's  property 
have  been  destroyed  by  fire,  as  it  was  de- 
stroyed, except  for  the  fire  permitted  to  escape 
from  the  company's  engine?  3.  Could  the 
railroad  company,  by  the  exercise  of  reason- 
able diligence  at  or  before  the  time  of  permit- 
ting said  fire  to  escape,  have  anticipated  the 
burning  of  the  plaintiff's  property  as  likely  to 
occur,  and  as  the  natural  and  probable  conse- 
quences of  permitting  said  fire  to  escape?  And 
these  are  all  questions  of  fact  entirely  for  the 
jury  to  consider  and  determine  under  proper 
instructions  from  the  court. 

Strict  Application  of  Rule.  —  The  doctrine  that 
negligence  in  the  setting  out  or  communication 
of  fire  is  a  question  of  fict  and  not  of  law, 
seems  to  have  been  very  strictly  applied  in  the 
case  of  Edwards  v.  Chisholm,  (Tex.  1887)  6  S. 
W.  Rep.  558.  This  was  an  action  for  damages 
to  the  plaintiff's  grain  through  the  defendant's 
alleged  negligence  in,  after  having  threshed 
the  grain,  emptying  the  fire  box  of  the  engine 
about  sixty  feet  from  the  grain.  It  appeared 
that  the  defendants  supposed  that  they  had 
extinguished  the  embers  with  water,  but 
shortly    afterwards   the   stubble   and  grain 
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caught  fire  therefrom.  The  case  was  tried  by 
a  judge  without  a  jury,  who  found  as  a  con- 
clusion of  fact  that  the  fire  had  been  commu- 
nicated by  the  embers  left  by  the  defendants, 
and  as  a  conclusion  of  law  that  they  were  neg- 
ligent in  so  leaving  them.  It  was  assigned  as 
error  that  the  court  should  have  found  negli- 
gence as  a  matter  of  fact  and  not  as  a  conclu- 
sion of  law,  and  on  appeal  the  assignment  was 
held  well  taken. 

Sufficiency  of  Evidence.  —  Where  a  house  was 
set  on  fire  by  sparks  from  a  locomotive,  and 
there  was  evidence  that  the  weather  was  very 
dry  and  windy,  and  that  sparks  flew  from  the 
defendant's  engines  to  a  great  distance,  and 
also  set  fire  to  several  fields  and  fences  near 
the  same  time  and  place,  it  is  for  the  jury  to 
decide  whether  this  was  sufficient  evidence  of 
carelessness.  Huyett  v.  Philadelphia,  etc..  R. 
Co.,  23  Pa.  St.  373.  And  see  Stertz  v.  Stew- 
art, 74  Wis.  160.  Likewise  in  an  action  for 
the  value  of  goods  burnt  in  a  warehouse 
through  alleged  gross  negligence,  evidence 
that  trainmen  took  burning  packing  out  of  a 
"  hot  box  "  and  left  it  within  two  or  three  feet 
of  a  platform  extending  to  the  warehouse, 
under  which  platform,  near  the  packing,  were 
combustible  materials,  that  at  the  time  a  strong 
wind  was  blowing  in  the  direction  of  the  ware- 
house, and  that  about  thirty  minutes  after- 
wards a  fire  was  discovered  in  that  part  of  the 
platform  where  the  packing  had  been  left,  was 
held  sufficient  to  take  the  case  to  the  jury. 
Whiting  v.  Chicago,  etc.,  R.  Co.,  5  Dakota  90. 

Rule  under  Statute  —  Treble  Damages.  —  Un- 
der a  statute  making  a  person  liable  in  treble 
damages  who  negligently  permits  a  fire 
kindled  on  his  own  land  to  extend  to  and  dam- 
age the  premises  of  another,  the  question  of 
negligence  is  one  for  the  jury.  Lawyer  v. 
Smith,  1  Den.  (N.  Y.)  207. 

1.  Defined  by  Court. —  Hanlon  v.  Ingram.  3 
Iowa  81;  Brown  v.  Atlanta,  etc..  Air  Line  R. 
Co.,  19  S.  Car.  39. 

But  It  Is  Not  for  the  Court  in  Such  a  Case  to  tell 
the  jury  that  certain  acts  constitute  negli- 
gence. Chicago,  etc.,  R.  Co.  v.  Pennell,  94 
111.  448. 

2.  Illustration.  —  Peers  v.  Elliott,  21  Can. 
Sup.  Ct.  Rep.  19;  Holman  v.  Boston  Land, 
etc.,  Co.,  20  Colo.  7. 

Spark  Arrester  on  Steamboat.  —  It  has  beer, 
held  a  question  of  fact  for  the  jury  whether 
the  proprietors  of  a  steamboat  were  negligent 
in  operating  the  boat  without  a  spark  arrester 
attached  to  the  smokestack.  Atkinson  ». 
Goodrich  Transp.  Co..  60  Wis.  167,  5°  Aai- 
Rep.  352;  Crandall  v.  Goodrich  Transp.  Co., 
16  Fed.  Rep.  75. 

Volume  XIII. 


negligence  as  Question 


FIRES. 


of  Fact  for  Jury. 


not  under  the  circumstances  of  the  case  the  defendant  was  in  fact  negligent. 

Reluctance  of  Court  to  Disturb  Finding  of  Jury.  —  Inasmuch  as  the  question  of  neg- 
ligence in  the  starting  or  communication  of  the  fire  to  the  plaintiff  s  property 
isVnerally  a  question  of  fact  for  the  determination  of  the  jury,  an  appellate 
court  will  not  reverse  a  judgment  founded  thereon,  unless  there  has  been  a 
plain  deviation  from  the  evidence,  or  it  is  palpable  the  jury  have  not  drawn 
a  correct  inference  from  the  facts.2 

b  Construction  of  Railroad  Buildings.  —  Whether  a  railroad  com- 
pany has  been  negligent  in  the  construction  of  its  buildings  so  as  to  render 
likely  or  probable  the  communication  of  fire  to  the  plaintiff's  premises,  is  in 
general  a  question  of  fact  for  the  jury.3 

c  Character  of  Fuel  Used.  —  Whether  the  use  of  wood  as  fuel  in  a 
locomotive  engine  built  for  a  coal-burning  engine  is  negligence,  has  been  held 
a  question  of  fact  for  the  jury,  and  not  a  question  of  law.4 

d  Operation  of  Engine.  —  It  is  a  question  for  the  jury  and  not  for  the 
court  whether  a  railway  company  has  been  guilty  of  negligence  in  so  manag- 
ing its  locomotives  as  to  set  fire  to  property  near  the  track.5  It  has  been  held 
error  therefore,  to  instruct  the  jury  that  the  excessive  use  of  steam  is  negli- 
gence per  se.  Evidence  of  such  fact  is  admissible  to  show  negligence,  but  it 
fs  the  province  of  the  jury  to  determine  from  the  proof  whether  there  has  been 
negligence  in  such  particular  or  not.6 

e.  Construction  and  Condition  of  Engines  and  Appliances.  — 
Whether  the  construction  and  condition  of  engines  and  appliances  to  prevent 
the  escape  of  fire  are  such  as  to  constitute  negligence  on  the  part  of  the  rail- 
road company,  is  for  the  jury  under  all  the  circumstances  of  the  case.  Thus, 


1.  Proof  of  Due  Care  Not  Directly  Controverted. 

—  Kenney  v.  Hannibal,  etc.,  R.  Co.,  80  Mo. 
573. 

2.  Disturbing  Finding  of  Jury.  —  Flannigan  v. 
Canadian  Pac.  R.  Co.,  17  Ont.  Rep.  6;  Jack- 
sonville, etc.,  R.  Co.  v.  Peninsular  Land,  etc., 
Co.,  27  Fla.  1;  Richmond,  etc.,  R.  Co.  v.  Med- 
ley,'75  Va.  499,40  Am.  Rep.  734;  Lawyer:'. 
Smith,  1  Den.  (N.  Y.)  207;  Spence  v.  Windsor, 
etc.,  R.  Co.,  10  Nova  Scotia  106.  See  also 
Hewitt  v.  Ontario,  etc.,  R.  Union  Co.,  11  U. 
C.  Q.  B.  604;  Wilkins  v.  Row,  15  U.  C.  C.  P. 
325. 

3.  Construction  of  Railroad  Buildings.  —  Van 

Fleet  v.  New  York  Cent.,  etc.,  R.  Co.,  (Super. 
Ct.)  27  N.  Y.  St.  Rep.  76.  See  also  Read  v, 
Pennsylvania  R.  Co.,  44  N.  J.  L.  280. 

4.  Fuel.  —  Robinson  v.  New  Brunswick  R. 
Co.,  23  New  Bruns.  323.  And  see  Longman 
v.  Grand  Junction  Canal,  3  F.  &  F.  736;  Chi- 
cago, etc.,  R.  Co.  v.  Pennell,  94  111.  448. 

As  to  what  has  been  held  to  constitute  neg- 
ligence in  this  particular,  see  supra,  this  title, 
subdi  vision  Negligence  —  Fuel. 

5.  Rule  Stated  —  England.  —  Aldridge  v. 
Great  Western  R.  Co.,  4  Scott  N.  R.  156;  Fre- 
mantle  v.  London,  etc.,  R.  Co.,  10  C.  B.  N.  S. 
89,  too  E.  C.  L.  89. 

New  York.  —  Douglass  v.  Rome,  etc.,  R. 
Co.,  52  Hun  (N.  Y.)  613,  5  N.  Y.  Supp.  214. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Levi,  59 
Tex.  674,  13  Am.  &  Eng.  R.  Cas.  464. 

Wisconsin.  —  Kurz,  etc.,  Ice  Co.  v.  Mil- 
waukee, etc.,  R.  Co.,  84  Wis.  171,  56  Am.  & 
Eng.  R.  Cas.  94;  Brusberg  v.  Milwaukee,  etc., 
R.  Co.,  55  Wis.  106;  Stacy  v.  Milwaukee,  etc., 
R.  Co.,  85  Wis.  225. 

6.  Excessive  Use  of  Steam.  —  McCormick  v. 
Chicago,  etc.,  R.  Co.,  41  Iowa  193.    And  see 
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Garrett  v.  Chicago,  etc..  R.  Co.,  36  iQwa  121; 
Kesee  v.  Chicago,  etc.,  R.  Co.,  30  Iowa  78,  6 
Am.  Rep.  643. 

Emission  of  Sparks,  —  See  Frace  v.  New  York, 
etc.,  R.  Co.,  68  Hun  (N.  Y.)  325. 

7.  Construction  and  Condition  of  Engines  and 
Appliances  —  England.  —  Fremantle  v.  London, 
etc..  R.  Co.,  10  C.  B.  N.  S.  89,  100  E.  C.  L.  89. 

California.  —  Butcher  v.  Vaca  Valley,  etc., 
R.  Co.,  (Cal.  1885)  5  Pac.  Rep.  359. 

Illinois.  —  American  Strawboard  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  75  111.  App.  420. 

Iowa.  —  Babcock  v.  Chicago,  etc.,  R.  Co.,  62 
Iowa  598.  See  also  Johnson  v.  Chicago,  etc., 
R.  Co.,  77  Iowa  666. 

Kansas.  —  St.  Joseph,  etc.,  R.  Co.  v.  Chase, 
11  Kan.  47. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268;  Union  Pac.  R.  Co.  v. 
Ray,  46  Neb.  750. 

New  Jersey.  —  Wiley  v.  West  Jersey  R.  Co., 
44  N.  J.  L.  247. 

New  York.  —  Hegeman  v.  Western  R.  Corp., 
13  N.  Y.  9,  64  Am.  Dec.  517;  Brush  v.  Long 
Island  R.  Co.,  10  N.  Y.  App.  Div.  535;  Stein- 
weg  v.  Erie  R.  Co.,  43  N.  Y.  123,  3  Am.  Rep. 
673-  Coolidge  v.  Rome,  etc.,  R.  Co.,  1  Silv. 
Sup.  Ct.  (N.  Y.)  214. 

Pennsylvania.  —  Van  Steuben  v.  Central  K. 
Co.,  178  Pa.  St.  367;  Philadelphia,  etc.,  R.  Co. 
v.  Schultz,  93  Pa.  St.  341. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Baugh,  (Tex. 
Civ.  App.  1897)  43  S.  W.  Rep.  557. 

Wisconsin.  —  Kurz,  etc..  Ice  Co.  v.  Mil- 
waukee, etc.,  R.  Co.,  84  Wis.  171 :  Stacy  v. 
Milwaukee,  etc.,  R.  Co.,  85  Wis.  225;  Mills  v. 
Chicago,  etc.,  R.  Co.,  76  Wis.  422. 

Not  a  Presumption  of  Law.  —  The  question  of 
the  sufficiency  of  the  construction  and  equip- 
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whether  a  railroad  company  was  negligent  in  the  use  of  a  particular  kind  of 
engine,  as  being  more  likely  to  scatter  fire  than  another  variety,  is  a  question 
of  fact  for  the  jury.1  And  whether  or  not  the  manner  of  attaching  the  appli- 
ances was  such  as  might  have  permitted  the  escape  of  fire,  is  likewise  an  issue 
of  fact.2 

/.  Adoption  of  New  Appliances.  —  It  is  for  the  jury  to  decide  whether 
there  were  in  known  practical  use  at  the  time  of  the  destruction  of  the  plain- 
tiff's property,  such  appliances  for  locomotives  as  enabled  them  to  consume 
their  own  smoke  and  sparks,3  and  whether  it  was  negligent  in  the  defendant 
to  fail  to  adopt  them.4  But  in  order  to  warrant  such  a  finding  the  jury  must 
be  able  to  say  upon  the  evidence,  not  only  that  science  has  invented  and  con- 
structed the  improvement  or  device  in  question,  but  that  it  has  been  put  into 
use  and  practically  tested  and  become  known.5 

g.  Combustibles  on  Right  of  Way.  —  It  is  a  question  of  fact  for  the 
jury  whether,  in  any  particular  case,  it  is  negligence  for  a  railroad  company  to 
leave  combustible  materials  near  the  track  liable  to  ignition  by  sparks  or  coals 
of  fire  emitted  by  railroad  engines.6    In  determining  this  issue  the  jury  should 


ment  of  engines  is  a  question  of  fact  to  be  de- 
termined by  the  jury  from  all  the  direct  and 
circumstantial  evidence  of  the  case,  and  is  not 
a  presumption  of  law  for  the  determination  of 
the  court.  Burlington,  etc.,  R.  Co.  v.  West- 
over,  4  Neb.  268. 

1.  Particular  Kind  of  Engine.  —  Fremantle  v. 
London,  etc.,  R.  Co.,  10  C.  B.  N.  S.  89,  100  E. 
C.  L.  89,  31  L.  J.  C.  P.  12,  9  W.  R.  611,  2  F.  & 
F.  337;  Hoye  v.  Chicago,  etc.,  R.  Co.,  46  Minn. 
269;  Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex.  674, 
13  Am.  &  Eng.  R.  Cas.  464. 

2.  Manner  of  Attachment  of  Appliances.  — 
Where  an  action  is  for  dropping  fire  in  dry 
weeds  and  other  rubbish  on  the  right  of  way, 
which  extends  to  plaintiff's  lands,  and  there  is 
positive  evidence  by  the  plaintiff  that  the  en- 
gines frequently  dropped  fire  and  coals  of  con- 
siderable size,  and  witnesses  for  the  defendant 
testify  that  the  engines  were  properly  equipped 
and  in  good  order,  but  make  admissions  tend- 
ing to  show  that  there  was  something  in  the 
mode  of  attaching  some  of  the  appliances  that 
might  give  a  chance  for  the  escape  of  fire,  the 
question  of  the  company's  negligence  is  prop- 
erly left  to  the  jury.  Webb  v.  Rome,  etc.,  R. 
Co.,  49  N.  Y.  420,  10  Am.  Rep.  389,  4  Am.  R. 
Rep.  517,  affirming  3  Lans.  (N.  Y.)  453. 

3.  Adoption  of  New  Appliances.  —  Stein weg  v. 
Erie  R.  Co.,  43  N.  Y.  123,  3  Am.  Rep.  673. 
See  also  Longman  v.  Grand  Junction  Canal,  3 
F.  &  F.  736. 

4.  Negligence  in  Failure  to  Adopt.  —  Ford  v. 
London,  etc.,  R.  Co.,  2  F.  &  F.  730;  Dimmock 
v.  North  Staffordshire  R.  Co.,  4  F.  &  F.  1058; 
Hegeman  v.  Western  R.  Corp.,  13  N.  Y.  9,  64 
Am.  Dec.  517;  Steinweg  v.  Erie  R.  Co.,  43  N. 
Y.  123,  3  Am.  Rep.  673. 

5.  Knowledge  and  Practical  Test.  —  Hegeman 
v.  Western  R.  Corp.,  13  N.  Y.  9,  64  Am.  Dec. 
517;  Steinweg  v.  Erie  R.  Co.,  43  N.  Y.  123,  3 
Am.  Rep.  673. 

6.  Combustibles  on  Eight  of  Way  —  Canada.  — 
Flannigan  v.  Canadian  Pac.  R.  Co.,  17  Ont. 
Rep.  6. 

California.  —  Perry  v.  Southern  Pac.  R.  Co., 
50  Cal.  578,  12  Am.  R.  Rep.  187. 

Illinois.  —  Bass  v.  Chicago,  etc.,  R.  Co.,  28 
111.  9,  81  Am.  Dec.  254;  Illinois  Cent.  R.  Co. 
v.  Mills,  42  111.  407;    Ohio,  etc.,  R.  Co.  v. 
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Shanefelt,  47  111.  497,  95  Am.  Dec.  504;  Illinois 
Cent.  R.  Co.  v.  Frazier,  47  111.  505;  Rockford, 
etc.,  R.  Co.  v.  Rogers,  62  111.  346. 

Indiana. — Chicago,  etc.,  R.  Co.  v.  Bailey, 
19  Ind.  App.  163. 

Iowa.  —  Kesee  v.  Chicago,  etc.,  R.  Co.,  30 
Iowa  78,  6  Am.  Rep.  643. 

Kansas.  —  White  v.  Missouri  Pac.  R.  Co.,  31 
Kan.  280,  13  Am.  &  Eng.  R.  Cas.  473;  St. 
Louis,  etc.,  R.  Co.  v.  Richardson,  47  Kan.  517. 

Michigan.  —  Jones  v.  Michigan  Cent.  R.  Co., 
59  Mich.  437,  25  Am.  &  Eng.  R.  Cas.  482. 

Minnesota.  —  Sibilrud  v.  Minneapolis,  etc., 
R.  Co.,  29  Minn.  58,  7  Am.  &  Eng.  R.  Cas. 
499;  Bowen  v.  St.  Paul,  etc.,  R.  Co.,  36  Minn. 
522,  32  Am.  &  Eng.  R.  Cas.  370. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268. 

New  York.  —  Van  Fleet  v.  New  York  Cent., 
etc.,  R.  Co.,  (Super.  Ct.)  7  N.  Y.  Supp.  636; 
Brown  v.  Buffalo,  etc.,  R.  Co.,  4  N.  Y.  App. 
Div.  465;  Van  Nostrand  v.  Walkill  Valley  R. 
Co.,  64  Hun  (N.  Y.)  636,  19  N.  Y.  Supp.  621; 
Haskell  v.  Northern  Adirondack  R.  Co.,  66 
Hun  (N.  Y.)  629,  21  N.  Y.  Supp.  234. 

South  Dakota.  —  Kelsey  v.  Chicago,  etc.,  R. 
Co.,  1  S.  Dak.  80,  43  Am.  &  Eng.  R.  Cas.  43. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Medaris,  64 
Tex.  92,  29  Am.  &  Eng.  R.  Cas.  159;  Gulf, 
etc.,  R.  Co.  v.  Benson,  69  Tex.  407,  5  Am.  St. 
Rep.  74;  Missouri,  etc.,  R.  Co.  v.  Sparks, 
(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  745;  St. 
Louis  Southwestern  R.  Co.  v.  Knight,  (Tex. 
Civ.  App.  1897)  41  S.  W.  Rep.  416. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Med- 
ley, 75  Va.  499,  40  Am.  Rep.  754. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Rep.  69,  2  Am.  R. 
Rep.  483;  Gibbons  v.  Wisconsin  Vallev  R.  Co., 
58  Wis.  335,  13  Am.  &  Eng.  R.  Cas.  469.  66 
Wis.  161,  25  Am.  &  Eng.  R.  Cas.  479;  Abbot 
v.  Gore,  74  Wis.  509. 

Wyoming.  —  Union  Pac.  R.  Co.  v.  Gilland, 
4  Wyoming  395. 

It  Cannot  Be  Said  as  a  Matter  of  Law  that  a 
railroad  running  over  a  prairie  country  is  not 
required  to  cut  and  remove  or  destroy  wild 
grass  upon  its  road  or  way.  Sibilrud  v.  Min- 
neapolis, etc.,  R.  Co.,  29  Minn.  58,  7  Am.  & 
Eng.  R.  Cas.  499. 
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consider  all  the  surrounding  circumstances,  such  as  the  dryness  of  the  season 
and  the  quantity  and  degree  of  combustibility  of  the  materials  so  situated.1 

2.  Plaintiff's  Negligence.  —  It  is  likewise  true  that  the  question  whether  or 
not  the  plaintiff  in  an  action  for  damages  by  fire  has  been  guilty  of  such  con- 
tributory negligence  as  will  defeat  his  right  of  recovery  is  in  general  one  for 
the  jury.2  Thus,  it  has  been  held,  whether  or  not  a  landowner  has  been  neg- 
ligent in  the  location  of  his  personalty  or  movable  property,  in  the  place  of 
erection  of  buildings  and  improvements,  in  permitting  an  accumulation  of 
combustibles  on  his  premises,  or  in  not  plowing  around  his  stacks  of  grain,  is 
for  the  determination  of  the  jury.3  Likewise  the  question  whether  the  owner 
of  a  wooden  building  thirty  feet  from  a  railroad,  not  entirely  finished,  is  negli- 
gent in  leaving  the  door  open  when  a  train  is  passing  and  a  strong  wind  is 
blowing  from  the  direction  of  the  railroad,  is  for  the  jury  under  proper  instruc- 
tions.4 

3.  When  Negligence  Not  a  Question  for  Jury  — a.  In  General.  —  While,  as 
has  been  stated,  negligence  in  actions  for  fires,  whether  of  the  plaintiff  or 
defendant,  is  generally  a  question  of  fact  for  the  jury,  this  is. not  always  nor 
invariably  so.5 

b.  Plaintiff's  Negligence.  —  There  are  cases  in  which,  as  matter  of 
law,  a  court  is  authorized  in  instructing  the  jury  that  a  given  use  of  property 
is  not  negligence  such  as  will  defeat  an  action  for  damages  for  fire  when  con- 


Contrary  Doctrine.  —  In  the  case  of  Ft.  Worth, 
etc.,  R.  Co.  v.  Hogsett,  67  Tex.  685,  the  jury 
seems  to  have  been  instructed  that  if  the  de- 
fendant company  left  any  grass,  weeds,  or 
other  combustibles  on  its  track,  that  of  itself 
was  negligence.  This  instruction  was  ap- 
proved by  the  appellate  court. 

1.  Surrounding  Circumstances.  —  Flannigan  v. 
Canadian  Pac.  R.  Co.,  17  Ont.  Rep.  6,  38  Am. 
&  Eng.  R.  Cas.  362,  Illinois  Cent.  R.  Co.  v. 
Mills,  42  111.  407;  Briant  v.  Detroit,  etc.,  R. 
Co.,  104  Mich.  307. 

2.  Plaintiff's  Negligence  —  England.  —  Ald- 
ridge  v.  Great  Western  R.  Co.,  3  M.  &  G.  515, 
42  E.  C.  L.  272. 

Canada. — Jaffrey  v.  Toronto,  etc.,  R.  Co., 
23  U.  C.  C.  P.  553- 

California.  —  Flynn  v.  San  Francisco,  etc., 
R.  Co.,  40  Cal.  14,  6  Am.  Rep.  595. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Krin- 
ning,  87  Ind.  351;  Chicago,  etc.,  R.  Co.  v. 
Burger,  124  Ind.  275. 

Iowa.  —  Kesee  v.  Chicago,  etc.,  R.  Co.,  30 
Iowa  78,  6  Am.  Rep.  643;  Slossen  v.  Burling- 
ton, etc.,  R.  Co.,  60  Iowa  215. 

Kansas.  —  St.  Joseph,  etc.,  R.  Co.  v.  Chase, 
11  Kan.  47;  Kansas  Pac.  R.  Co.  v.  Brady,  17 
Kan.  380;  Missouri  Pac.  R.  Co.  v.  Kincaid,  29 
Kan.  654. 

Massachusetts.  —  Ross  v.  Boston,  etc.,  R. 
Co.,  6  Allen  (Mass.  87). 

Michigan.  —  Briant  v.  Detroit,  etc.,  R.  Co., 
104  Mich.  307. 

Minnesota.  —  Karsen  v.  Milwaukee,  etc.,  R. 
Co.,  29  Minn.  12. 

New  York.  —  Bevier  v.  Delaware,  etc., 
Canal  Co.,  13  Hun  (N.  Y.)  254;  Fero  v. 
Buffalo,  etc.,  R.  Co.,  22  N.  Y.  209,  78  Am. 
Dec.  178. 

North  Dakota.  —  Gram  v.  Northern  Pac.  R. 
Co.,  1  N.  Dak.  252. 

Pennsylvania.  —  Haverly  v.  State  Line,  etc., 
R.  Co  ,  135  Pa.  St.  50,  20  Am.  St.  Rep.  848. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 


Co.,  26  Wis.  228,  7  Am.  Rep.  69;  Erd  v.  Chi- 
cago, etc.,  R.  Co.,  41  Wis.  65;  Murphy  v.  Chi- 
cago, etc.,  R.  Co.,  45  Wis.  222,  30  Am.  Rep. 
721,  18  Am.  R.  Rep.  17;  Gibbons  v.  Wisconsin 
Valley  R.  Co.,  66  Wis.  161. 

3.  Iowa.  —  Slossen  v.  Burlington,  etc.,  R. 
Co.,  60  Iowa  215,  11  Am.  &  Eng.  R.  Cas.  67. 

Kansas.  —  St.  Joseph,  etc.,  R.  Co.  v.  Chase, 
11  Kan.  47;  Kansas  Pac.  R.  Co.  v.  Brady,  17 
Kan.  380;  Missouri  Pac.  R.  Co.  v.  Kincaid,  29 
Kan.  654,  11  Am.  &  Eng.  R.  Cas.  83. 

Minnesota.  —  Karsen  v.  Milwaukee,  etc.,  R. 
Co.,  29  Minn.  12,  7  Am.  &  Eng.  R.  Cas.  501. 

New  York.  —  Bevier  v.  Delaware,  etc., 
Canal  Co.,  13  Hun  (N.  Y.)  254. 

North  Dakota.  —  Gram  v.  Northern  Pac.  R. 
Co.,  1  N.  Dak.  252,  45  Am.  &  Eng.  R.  Cas.  544. 

Wisconsin.  —  Kellogg  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  223,  7  Am.  Rep.  69;  Erd  v.  Chi- 
cago, etc.,  R.  Co.,  41  Wis.  65;  Gibbons  v.  Wis- 
consin Valley  R.  Co.,  66  Wis.  161,  25  Am.  & 
Eng.  R.  Cas.  479. 

4.  Fero  v.  Buffalo,  etc.,  R.  Co.,  22  N.  Y.  209, 
78  Am.  Dec.  178. 

5.  When  Negligence  Question  for  Court  —  Kan- 
sas.—  St.  Louis,  etc.,  R.  Co.  v.  Hoover,  3 
Kan.  App.  577;  Kansas  Pac.  R.  Co.  v.  Butts, 
7  Kan.  308;  Central  Branch  Union  Pac.  R. 
Co.  v.  Hotham,  22  Kan.  52. 

Mississippi.  —  See  Tribette  v.  Illinois  Cent. 
R.  Co.,  71  Miss.  212. 

New  Jersey.  —  Wesl  Jersey  R.  Co.  v.  Abbott, 
60  N.  J.  L.  150. 

New  York.  —  McGibbon  v.  Baxter,  51  Hun 
(N.  Y.)  587;  Miller  v.  New  York  Cent.,  etc., 
R.  Co.,  92  Hun  (N.  Y.)  282;  Frace  v.  New 
York,  etc.,  R.  Co.,  143  N.  Y.  182. 

North  Carolina.  —  Anderson  v.  Cape  Fear 
Steamboat  Co.,  64  N.  Car.  405. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Levi,  59 
Tex.  674,  13  Am.  &  Eng.  R.  Cas.  464. 

Wisconsin. — Case  v.  Hobart,  25  Wis.  654; 
Brusberg  v.  Milwaukee,  etc.,  R.  Co.,  50  Wis. 
231. 
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sidered  with  reference  to  a  specific  use  to  which  contingent  property  is  law- 
fully appropriated.1 

illustration.  —  Thus,  it  has  been  said  by  way  of  illustration,  if  parties  should 
use  an  open  yard  near  a  railroad  track  for  the  purpose  of  storing  railroad  iron, 
stone,  brick,  or  other  non-inflammable  material,  which,  however,  might  be 
injured  by  fire,  the  court,  with  reference  to  an  injury  caused  by  sparks  from  a 
passing  locomotive,  might  instruct  a  jury  that  such  act  was  not  negligence.* 
And,  on  the  other  hand,  if  such  an  inclosure  was  used  for  storing  lint-cotton 
or  open  kegs  of  gunpowder,  then  the  court  might  properly  instruct  a  jury  that 
such  a  use  was  not  a  prudent  one,  but  constituted  negligence  on  the  part  of 
the  plaintiff.3 

c.  Defendant's  Negligence.  —  Where  there  is  no  evidence  of  the  defend- 
ant's negligence  it  is  proper  to  exclude  the  issue  from  the  jury,4  and  the  same 
is  true  as  to  the  issue  of  negligence  in  any  one  of  several  particulars.5  Thus, 
where  the  testimony  for  the  defendant  company  as  to  the  construction  and 
condition  of  its  engines  was  entirely  uncontroverted,  it  was  held  error  to  sub- 
mit the  question  of  negligence  in  such  particular  to  the  jury;  8  and  this,  not- 
withstanding the  fact  that  the  escape  of  fire  from  the  engine  was  held  to  raise 
a  prima  facie  presumption  of  negligence.7 

But  Wherever  There  Is  a  Conflict  of  Evidence,  or  the  facts  are  disputed,  whether  neg- 
ligence exists  is  not  for  the  court,  but  for  the  jury,8  and  in  no  case  where  the 


1.  Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex.  674, 
13  Am.  &  Eng.  R.  Cas.  464;  Kellogg  v.  Chi- 
cago, etc.,  R.  Co.,  26  Wis.  223,7  Am.  Rep.  69. 

Excluding  Contributory  Negligence  from  Jury. 
^—  Where  fire  is  communicated  to  plaintiff's 
lands  through  combustible  matteron  the  com- 
pany's right  of  way,  it  is  not  error  to  refuse  to 
submit  to  the  jury  the  question  of  plaintiff's 
contributory  negligence  in  failing  to  plow  a 
strip  along  the  right  of  way,  and  in  allowing 
dry  stubble  and  grass  to  remain  on  his  land. 
Kellogg  v.  Chicago,  etc.,  R.  Co.,  26  Wis.  223, 
7  Am.  Rep.  69,  2  Am.  R.  Rep.  483. 

2.  Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex.  674, 
13  Am.  &  Eng.  R.  Cas.  464. 

3.  Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex.  674, 
13  Am.  &  Eng.  R.  Cas.  464. 

4.  Defendant's  Negligence.  —  Tribette  v.  Illi- 
nois Cent.  R.  Co.,  71  Miss.  212;  Miller  v.  New 
York  Cent.,  etc.,  R.  Co.,  92  Hun  (N.  Y.)  282; 
Frace  v.  New  York,  etc.,  R.  Co.,  143  N.  Y. 
182;  Case  v.  Hobart,  25  Wis.  654;  Brusberg  v. 
Milwaukee,  etc.,  R.  Co.,  50  Wis.  231,  2  Am.  & 
Eng.  R.  Cas.  264.  See  also  Reading,  etc.,  R. 
Co.  v.  Latshaw,  93  Pa.  St.  449;  McGibbon  v. 
Baxter,  51  Hun  (N.  Y.)  587. 

Nonsuiting  Plaintiff,  —  In  the  case  of  Case  v. 
Hobart,  25  Wis.  654,  the  court  decided  that 
there  was  no  fact  of  negligence  on  the  part  of 
the  defendant,  and  that  he  "  had  every  reason 
to  suppose  that  it  (the  fire)  was  entirely  extin- 
guished," and  sustained  a  nonsuit  in  an  action 
for  the  burning  of  the  property  seventeen  days 
afterwards.  And  see  also  the  case  of  Jennings 
v.  Pennsylvania  R.  Co.,  93  Pa.  St.  337,  in 
which  it  was  held  that  when  negligence  in  an 
action  for  damages  by  fire  is  necessary  and 
none  is  shown,  the  court  may  direct  the  ver- 
dict for  the  defendant. 

5.  St.  Louis,  etc.,  R.  Co.  v.  Hoover,  3  Kan. 
App.  577;  Frace  v.  New  York,  etc.,  R.  Co.,  143 
N.  Y.  182. 

6.  Spaulding  v.  Chicago,  etc.,  R.  Co-.  33 
Wis.  582. 

Where  the  Uncontradicted  Evidence  Shows  that 


the  two  locomotives  of  the  defendant  (one  or 
the  other  of  which  is  claimed  to  have  set  the 
fire  for  which  the  action  is  brought)  were  in 
good  condition  and  properly  constructed  10 
prevent  the  escape  of  fire,  it  is  error  to  submit 
that  question  to  the  jury.  Gibbons  v.  Wiscon- 
sin Valley  R.  Co.,  62  Wis.  546. 

Erroneous  Instruction  as  to  Company's  Duty.  — 
It  is  a  duty  which  the  law  imposes  upon  rail- 
roads to  use  the  best  and  most  approved  spark 
arresters;  and  an  instruction  which  leaves  it 
to  the  jury  to  find  that  a  railroad  company  per- 
formed its  duty  by  using  those  not  the  best 
and  most  approved,  is  erroneous.  Forest  Glen 
Brick,  etc.,  Co.  v.  Chicago,  etc.,  R.Co.,  33  111. 
App.  565. 

7.  Presumption  of  Negligence.  —  Spaulding  p. 
Chicago,  etc.,  R.  Co.,  33  Wis.  582.  Such  pre- 
sumption, it  was  held,  was  not  equivalent  to 
actual  proof,  in  the  sense  of  raising  a  conflict 
of  evidence  sufficient  to  take  the  case  to  the 
jury.  In  this  case,  it  should  be  observed, 
there  was  nothing  in  the  manner  of  the  com- 
mission of  the  act  itself  to  indicate  a  defect  in 
the  construction  of  the  engine  or  the  appli- 
ances, and  in  this  view  of  the  matter  the  deci- 
sion of  the  court  was  correct.  Had  the  con- 
trary been  true,  that  is,  had  there  been 
anything  in  the  circumstances  from  which  ac- 
tual negligence  might  have  been  inferred,  it  is 
believed  that  the  weight  of  authority  would 
have  favored  the  rule  requiring  the  submis- 
sion of  the  case  to  the  jury.  The  distinction 
adverted  to  does  not  seem  to  have  been  di- 
rectly made  by  the  court  in  this  case,  and 
therefore  it  would  appear  at  first  glance  to  be 
in  conflict  with  other  cases  which  hold  in  broad 
terms  that  the  question  whether  a  prima  facie 
presumption  of  negligence  is  overcome,  is  one 
of  fact  for  the  jury.  See,  for  instance,  the  case 
of  Burlington,  etc.,  R.  Co.  v.  Westover,  4  Neb. 
268,  in  which  the  foregoing  case  is  disapproved. 

8.  Central  Branch  Union  Pac.  R.  Co.  r. 
Hotham,  22  Kan.  52;  Texas,  etc.,  R.  Co.  r. 
Levi,  59  Tex.  674,  13  Am.  &  Eng.  R.  Cas.  464; 
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facts  are  contested,  or  even  where  the  evidence,  if  admitted  to  be  true,  is  of 
such  character  that  different  well-organized  minds  might  honestly  disagree, 
should  the  jury  in  an  action  for  damages  by  fire  be  instructed  that  a  particular 
act  does  or  does  not  constitute  negligence.1 

IX.  Presumption  of  Negligence  from  Communication  of  Fire  —  1.  In 
General.  —  There  are  two  rules  on  this  subject,  exactly  opposed:  one  is  that 
the  mere  fact  of  the  communication  of  fire  by  a  railway  company  in  the 
operation  of  its  road  raises  no  presumption  of  negligence,  — the  other  line  of 
cases  maintaining  a  contrary  doctrine.  Except  as  applied  to  railroad  com- 
panies, there  is,  it  is  believed,  no  authority  for  the  latter  position,  negligence 
bein°"  a  matter  of  distinct  proof,  apart  from  the  circumstance  alone  of  the 
communication  of  fire,2  providing  always  that  there  is  no  different  rule  of 
statutory  creation.3 


Jacksonville,  etc.,  R.  Co.  v.  Peninsular  Land, 
etc.,  Co.,  27  Fla.  i;  Ross  v.  Boston,  etc.,  R. 
Co.','  6  Allen  (Mass.)  87. 

Unless  No  Evidence  or  No  Conflict  of  Evidence, 
Question  for  Jury. — When  all  the  evidence  offered 
is  introduced,  then  unless  there  is  no  evidence 
introduced  to  prove  negligence  or  unless  the 
evidence  is  all  one  way  and  proves  negligence 
beyond  all  controversy,  the  question  whether 
negligence  is  proved  or  not  is  one  for  the  jury. 
Central  Branch  Union  Pac.  R.  Co,  v.  Hotham, 
22  Kan.  52. 

1.  Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex.  674, 
13  Am.  &  Eng.  R.  Cas.  464;  Central  Branch 
Union  Pac.  R.  Co.  v.  Hotham,  22  Kan.  52. 

Illustration.  —  Plaintiff's  evidence  tended  to 
show  that  fire  was  discovered  immediately 
after  a  train  passed  on  the  company's  right  of 
way  where  dry  grass,  weeds,  and  old  ties  had 
been  permitted  to  remain,  and  that  the  fire 
spread  thence  to  the  plaintiff's  land;  that  on 
several  occasions  after  the  engine  had  passed 
sparks  were  found  scattered  along  the  road, 
and  that  frequent  fires  had  been  started,  and 
that  frequently  coals  had  been  found  along 
the  road,  some  as  large  as  a  butternut,  and 
that  an  engine  suitably  equipped  would  not 
scatter  fire  in  its  way.  Such  circumstances 
were  held  sufficient  to  justify  a  submission  to 
the  jury  of  the  company's  negligence.  Doug- 
lass v.  Rome,  etc.,  R.  Co.,  52  Hun  (N.  Y.)  613, 
1  Silv.  Sup.  Ct.  (N.  Y.)  210. 

Even  Though  There  Is  No  Dispute  About  the 
Facts  in  their  details,  still,  if  they  are  stated 
or  proved  in  such  limitless,  cumbrous,  or 
diffusive  detail  that  different  minds  of  reason- 
able capacity  might  honestly  differ  with  re- 
spect to  whether  they  in  fact  constitute  or 
prove  negligence  or  not,  the  question  as  to 
whether  they  do  or  not  must  be  submitted  to 
the  jury.  Central  Branch  Union  Pac.  R.  Co. 
v.  Hotham,  22  Kan.  41. 

2.  United  States.  —  Crandall    v.  Goodrich 
Transp.  Co.,  16  Fed.  Rep.  75. 

Maine.  —  Bachelder  v.  Heagan,  18  Me.  33. 

Missouri.  —  Catron  v.  Nichols,  81  Mo.  80,  51 
Am.  Rep.  222. 

New  York.  —  Stuart  v.  Hawley,  22  Barb. 
(N.  Y.)  619;  Lansing  v.  Stone,  37  Barb.  (N.  Y.) 
15;  Loeber  v.  Roberts,  60  N.  Y.  Super.  Ct.  202. 

Railroads  Exception  to  General  Rule.  —  The 
general  rule  is  that  he  who  avers  negligence 
must  prove  it.  The  destruction  of  property 
by  fire  does  not  raise  a  presumption  of  negli- 
gence either  in  the  kindling  or  management 
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of  a  fire.  A  case  of  fire  caused  by  sparks  from 
a  locomotive  engine  is  an  exception  to  this 
rule.  Catron  v.  Nichols,  81  Mo.  80,  51  Am. 
Rep.  222. 

Negligence  Inferred  from  Manner  of  Commission 
of  Act.  —  If,  however,  damage  by  fire  results 
from  the  effect  of  an  act  which  with  the  exer- 
cise of  proper  care  does  not  ordinarily  produce 
damage,  the  presumption  of  negligence  may 
be  indulged,  whether  the  case  be  one  involv- 
ing the  liability  of  a  railroad  company  or  not. 
See  Lawton  v.  Giles,  90  N.  Car.  374._  This 
was  a  case  where  the  damage  complained  of 
was  alleged  to  have  resulted  from  sparks 
escaping  from  the  defendant's  mill  chimney. 
It  may  be,  however,  that  under  such  circum- 
stances the  presumption  of  negligence  would 
be  indulged  upon  the  same  ground  as  in  the 
case  of  a  railroad  company;  that  is,  on  ac- 
count of  the  practical  necessity  of  the  case; 
and,  indeed,  the  foregoing  case  expressly  so 
intimates. 

Illustration.  —  Thus  in  an  action  for  negli- 
gently setting  fire  to  the  plaintiff's  premises, 
where  the  evidence  was  that  the  workman 
sent  by  the  defendant,  a  plumber,  to  make 
repairs  in  the  plaintiff's  shop,  took  a  lighted 
lamp  into  the  shafting  box  to  mend  the  box, 
knowing  that  the  box  was  soaked  with  oil, 
whence  fire  resulted,  it  was  held  that  such  cir- 
cumstances warranted  a  finding  of  negligence; 
that  the  presumption  was  a  reasonable  one 
that  the  fire  would  not  have  been  ignited  in 
the  exercise  of  due  care.  Perry  v.  Smith,  156 
Mass.  340. 

3.  Rule  under  Prairie  Statute.  —  The  case  of 
Johnson  v.  Barber,  10  111.  425,  50  Am.  Dec. 
416,  was  an  action  for  damages  alleged  to 
have  resulted  from  the  wrongful  setting  out  of 
fire  on  prairie  land.  Section  158  of  Ihe  Crim- 
inal Code  provided  that  no  person  should  set 
fire  to  woods,  prairies,  or  other  grounds  in  the 
inhabited  portions  of  the  state  between  the  1st 
of  December  and  March,  and  during  the  rest 
of  the  year,  except  for  the  necessary  preserva- 
tion of  his  farm  or  inclosure  from  damages  by 
fire,  and  then  only  upon  giving  his  neighbors 
two  days'  notice  of  his  intention  to  do  so.  It 
was  held  in  this  case  that  even  though  the  de- 
fendants were  authorized  by  the  provisions  of 
the  statute  to  set  out  the  fire,  they  were  still 
bound  to  use  every  reasonable  precaution  to 
prevent  injury  to  others,  and  that  the  plaintiff 
was  only  required  to  prove  that  the  defendants 
set  out  the  fire  that  caused  the  injury,  where- 
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Thus,  the  Mere  Fact  that  a  Person  Starts  a  Fire  on  His  Own  Premises  during  a  dry  sea- 
son, which,  spreading  to  his  neighbor's  premises,  does  the  damage  com- 
plained of,  is  not  of  itself  sufficient  to  show  negligence.1 

Licensee  Entering  Premises  with  Lighted  Candle.  —  Nor  will  the  fact  that  a  party, 

having  a  right  to  enter  certain  premises  with  a  lighted  candle,  causes  a  fire 
thereon,  alone  give  rise  to  a  presumption  of  negligence.2  On  the  other  hand, 
the  presumption  in  the  absence  of  proof  is  that  such  person  did  use  ordinary 


care. 


2.  Doctrine  that  Communication  of  Fire  Prima  Facie  Negligence  —  a.  In  Gen- 
eral. —  The  English  rule,  and  that  supported  by  a  large  number  of  American 
cases,  is  that  the  mere  communication  of  fire  by  a  railroad  engine  is  of  itself 
sufficient  to  raise  a  presumption  of  negligence  against  the  company.4 


upon  the  defendants  must  show  their  excuse 
and  justification,  if  any  existed.  And  see 
burton  v.  McClellan,  3  111.  434.  See  also  Rev. 
Stat.  1874  Criminal  Code,  c.  38,  div.  I,  §  18;  I 
Starr  &  Curt.  Stat.  (1896),  p.  1238;  Cothran 
Stat.  (1885),  p.  442. 

1.  Mere  Fact  of  Starting  Fire.  —  Bachelder  v. 
Heagan,  18  Me.  33;  Stuart  v.  Hawley,  22  Barb. 
(N.  Y.)  6ig.  In  this  latter  case  the  evidence 
was  that  the  defendant,  for  the  purpose  of 
bringing  his  land  into  cultivation,  started  a  fire 
on  low  swamp  ground  that  had  already  been 
once  burned  over.  There  was  no  brush  near, 
and  the  stumps  were  wet  and  did  not  burn 
readily.  It  was  furthermore  shown  that  the 
fire  was  set  on  a  day  which  looked  likely  for 
rain,  and  it  did  rain  in  the  early  part  of  the 
day,  though  not  much.  These  circumstances, 
it  was  held,  did  not  constitute  the  negligence 
requisite  to  a  recovery. 

2.  Licensee  with  Lighted  Candle.  —  Lansing  v. 
Stone,  37  Barb.  (N.  Y.)  15. 

3.  Presumption  of  Due  Care.  —  Lansing  v. 
Stone,  37  Barb.  (N.  Y._)  15. 

4.  View  that  Communication  of  Fire  Prima  Facie 
Negligence  —  England.  —  Smith  v.  London, 
etc.,  R.  Co.,  L.  R.  6  C.  P.  14;  Powell  v.  Fall, 
43  L.  T.  N.  S.  562;  Aldridge  v.  Great  Western 
R.  Co.,  3  M.  &  G.  515,  42  E.  C.  L.  272;  Piggot 
v.  Eastern  Counties  R.  Co.,  3  C.  B.  229,  54  E. 
C.  L.  229,  10  Jur.  571,  15  L.  J.  C.  P.  235. 

United  States.  —  Niskern  v.  Chicago,  etc.,  R. 
Co.,  22  Fed.  Rep.  811 ;  Missouri  Pac.  R.  Co. 
v.  Texas,  etc.,  R.  Co.,  41  Fed.  Rep.  917;  Eddy 
v.  Lafayette,  49  Fed.  Rep.  807,  4  U.  S.  App. 
247;  Ann  Arbor  R.  Co.  v.  Fox,  92  Fed.  Rep. 
494- 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Reese, 
85  Ala.  497,  7  Am.  St.  Rep.  66,  38  Am.  &  Eng. 
R.  Cas.  342;  Louisville,  etc.,  R.  Co.  v. 
Malone,  109  Ala.  509. 

Arkansas.  — Tilley  v.  St.  Louis,  etc.,  R.  Co., 
49  Ark.  535,  32  Am.  &  Eng.  R.  Cas.  324. 

Georgia.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Hesters,  90  Ga.  11;  Gainesville,  etc.,  R.  Co.  v. 
Edmondson,  101  Ga.  747. 

Illinois.  —  Bass  v.  Chicago,  etc.,  R.  Co.,  28 
111.  9,  81  Am.  Dec.  254;  St.  Louis,  etc.,  R.  Co. 
v.  Montgomery,  39  111.  335;  Illinois  Cent.  R. 
Co.  v.  Mills,  42  111.  407;  Chicago,  etc.,  R.  Co. 
v.  McCahill,  56  111.  28,  4  Am.  R.  Rep.  561; 
Chicago,  etc.,  R.  Co.  v.  Quaintance,  58  111.  389, 
12  Am.  R.  Rep.  234;  Rockford,  etc.,  R.  Co.  v. 
Rogers,  62  111.  346;  Toledo,  etc.,  R.  Co.  v. 
Larmon,  67  111.  68;  St.  Louis,  etc.  R.  Co. 
v.  Funk,  85  111.  460;  Pittsburgh,  etc.,  R.  Co. 


v.  Campbell,  86  111.  443;  Chicago,  etc.,  R. 
Co.  v.  Pennell,  no  111.  435;  Chicago,  etc.,  R. 
Co.  v.  Goyelte,  133  111.  21;  American  Straw- 
board  Co.  v.  Chicago,  etc.,  R.  Co.,  177  111.  513; 
Chicago,  etc.,  R.  Co.  v.  Esten,  178  111.  192;  In- 
diana, etc.,  R.  Co.  v.  Craig,  14  111.  App.  407: 
Wabash  R.  Co.  v.  Smith,  42  111.  App.  527;  St. 
Louis,  etc.,  R.  Co.  v.  Strotz,  47  111.  App.  342; 
Toledo,  etc.,  R.  Co.  v.  Kingman,  49  111.  App. 
43;  Callaway  v.  Sturgeon,  58  111.  App.  159; 
Cleveland,  etc.,  R.  Co.  v.  Stephens,  74  111. 
App.  586. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Hixon, 
79  Ind.  in.  Compare  this  case,  however,  with 
cases  from  this  state  cited  infra  in  notes  to 
Doctrine  that  Communication  of  Fire  Not 
Prima  Facie  Negligence. 

Iowa.  —  Small  v.  Chicago,  etc.,  R.  Co.,  50 
Iowa  338;  Libby  v.  Chicago,  etc.,  R.  Co.,  52 
Iowa  92;  Slossen  v.  Burlington,  elc,  R.  Co., 
60  Iowa  215;  Rose  v.  Chicago,  etc.,  R.  Co.,  72 
Iowa  625;  Engle  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  661;  Greenfield  v.  Chicago,  etc.,  R.  Co., 
83  Iowa  270.  In  this  state  a  contrary  rule  pre- 
vailed before  the  enactment  of  a  statute  chang- 
ing it. 

Kansas.  —  Central  Branch  Union  Pac.  R. 
Co.  v.  Hotham,  22  Kan.  41;  Missouri  Pac.  R. 
Co.  v.  Merrill,  40  Kan.  404;  Atchison,  etc., 
R.  Co.  v.  Gibson,  42  Kan.  34;  Ft.  Scott,  etc.,  R. 
Co.  v.  Karracker,  46  Kan.  511 ;  Clark  v.  Elli- 
thorpe,  (Kan.  App.  1898)  51  Pac.  Rep.  940; 
Atchison,  etc.,  R.  Co.  v.  Huitt,  1  Kan.  App. 
781.  So  also,  in  this  state,  the  rule  of  the  above 
cases  seems  to  have  been  created  by  statute. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  Wood- 
ruff, 4  Md.  242,  59  Am.  Dec.  72;  Baltimore, 
etc.,  R.  Co.  v.  Dorsey,  37  Md.  19;  Annapolis, 
etc.,  R.  Co.  v.  Gantt,  39  Md.  115,  11  Am.  R. 
Rep.  210;  Baltimore,  etc.,  R.  Co.  v.  Shipley, 
39  Md.  251,  11  Am.  R.  Rep.  269;  Green  Ridge 
R.  Co.  v.  Brinkman,  64  Md.  52,  54  Am.  Rep. 
755,  23  Am.  &  Eng.  R.  Cas.  342. 

Michig-an.  —  Perrott  v.  Shearer,  17  Mich.  48; 
Jones  v.  Michigan  Cent.  R.  Co.,  59  Mich.  437; 
Hagan  v.  Chicago,  etc.,  Grand  Trunk  Junction 
R.  Co.,  86  Mich.  615. 

Minnesota.  —  In  the  case  of  Woodson  v.  Mil- 
waukee, etc.,  R.  Co.,  21  Minn.  60,  it  was  con- 
ceded by  the  plaintiff's  counsel  "  that  the  mere 
fact  that  the  defendant's  engine  set  out  the  fire 
is  not  in  itself  sufficient  evidence  of  negli- 
gence to  warrant  a  verdict."  The  court  in 
this  case,  however,  did  not  pass  upon  this 
point.  Several  years  after  this  decision  a  stat- 
ute was  passed  providing  a  rule  as  adverted  to 
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Bule  by  statute.  —  In  some  jurisdictions  this  doctrine  is  the  result  of  express 
legislative  enactment.  In  others  it  has  been  adopted  irrespective  of  statute. 
But  whether  the  one  or  the  other,  it  is  not  very  important  to  consider,  the 
existence  and  operation  of  the  rule  being  the  material  facts  rather  than  its 
mere  origin.1 


in  the  text.  Later  decisions,  therefore,  hold 
that  the  communication  of  fire  by  a  railroad 
raises  a  presumption  of  negligence.  See  Sibil- 
rud  v.  Minneapolis,  etc.,  R.  Co.,  29  Minn.  58; 
Karsen  v.  Milwaukee,  etc.,  R.  Co.,  29  Minn.  12; 
Johnson  v.  Chicago,  etc.,  R.  Co.,  31  Minn. 
57;  Nelson  v.  Chicago,  etc.,  R.  Co.,  35  Minn. 
170;  Mahoney  v.  St.  Paul,  etc.,  R.  Co.,  35 
Minn.  361;  Nichols  v.  Chicago,  etc.,  R.  Co.,  36 
Minn.  452;  Bowen  v.  St.  Paul,  etc.,  R.  Co.,  36 
Minn.  522;  Hoffman  v.  Chicago,  etc.,  R.  Co., 
43  Minn.  334;  Daly  v.  Chicago,  etc.,  R.  Co., 

43  Minn.  319;  Cantlon  v.  Eastern  R.  Co  ,  45 
Minn.  481.  And  see  Hoffman  v.  Chicago,  etc., 
R.  Co.,  43  Minn.  334. 

Mississippi.  —  Mobile,  etc.,  R.  Co.  v.  Gray, 
62  Miss.  383;  Vicksburg,  etc.,  R.  Co.  v.  Bar- 
rett, 67  Miss.  579. 

Missouri.  —  Fitch  v.  Pacific  R.  Co.,  45  Mo. 
322;  Bedford  v.  Hannibal,  etc.,  R.  Co.,  46 
Mo.  456;  Reed  v.  Missouri  Pac.  R.  Co.,  50  Mo. 
App.  504;  Clemens  v.  Hannibal,  etc.,  R.  Co., 
53  Mo.  366,  14  Am.  Rep.  366,  12  Am.  R.  Rep. 
351;  Coale  v.  Hannibal,  etc.,  R.  Co.,  60  Mo. 
227,  9  Am.  R.  Rep.  210;  Coates  v.  Missouri,  etc., 
R.  Co.,  61  Mo.  38;  Kenney  v.  Hannibal,  etc.,  R. 
Co.,  70  Mo.  252;  Palmer  v.  Missouri  Pac.  R. 
Co.,  76  Mo.  217;  Wise  v.  Joplin  R.  Co.,  85  Mo. 
178,  29  Am.  &  Eng.  R.  Cas.  164;  Miller  v.  St. 
Louis,  etc.,  R.  Co.,  90  Mo.  389,  29  Am.  &  Eng. 
R.  Cas.  254;  Otis  Co.  v.  Missouri  Pac.  R.  Co., 
112  Mo.  622;  Brown  v.  Missouri  Pac.  R.  Co., 
13  Mo.  App.  462;  Sappington  v.  Missouri  Pac. 
R.  Co.,  14  Mo.  App.  86;  Huff  v.  Missouri  Pac. 
R.  Co.,  17  Mo.  App.  356;  Crews  v.  Kansas 
City,  etc.,  R.  Co.,  19  Mo.  App.  302;  Logan  v. 
Wabash  Western  R.  Co.,  43  Mo.  App.  71;  Pol- 
hans  v.  Atchison,  etc.,  R.  Co.,  45  Mo.  App. 
153;  Hoover  v.  Missouri  Pac.  R.  Co.,  (Mo.  1891) 
16  S.  W.  Rep.  480.  And  see  Bedford  v.  Han- 
nibal, etc.,  R.  Co.,  46  Mo.  456;  Clemens  v. 
Hannibal,  etc.,  R.  Co.,  53  Mo.  366,  14  Am. 
Rep.  366. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268;  Union  Pac.  R.  Co.  v. 
Keller,  36  Neb.  189. 

New  Jersey.  —  Wiley  v.  West  Jersey  R.  Co., 

44  N.  J.  L.  247. 
New  York.  —  In  Case  v.  Northern  Cent.  R. 

Co.,  59  Barb.  (N.  Y.)  644,  it  was  held  that  after 
it  is  shown  that  the  fire  originated  from  sparks 
or  cinders  of  a  locomotive  the  burden  of  proof 
of  establishing  the  fact  that  the  railroad  com- 
pany used  the  most  approved  appliances, 
which  had  been  tested  and  found  practicable 
at  the  time,  is  upon  the  company.  And  see 
Genung  v.  New  York,  etc.,  R.  Co.,  (Supreme 
Ct.)  50  N.  Y.  St.  Rep.  511.  It  is  believed, 
however,  that  the  weight  of  authority  in  this 
state  is  opposed  to  the  above  rule,  but  the  fore- 
going cases  seem  to  support  the  doctrine  as 
announced,  and  to  be  therefore  at  variance 
with  the  general  rule  in  New  York.  For  the 
general  rule  in  this  state  see  infra.  Doctrine 
that  Communication  of  Fire  Not  Prima  Facie 
Negligence. 


'North  Carolina.  —  Ellis  v.  Portsmouth,  etc., 
R.  Co.,  2  Ired.  L.  (24  N.  Car.)  138;  Aycock  v. 
Raleigh,  etc.,  Air-Line  R.  Co.,  89  N.  Car.  321. 

North  Dakota.  —  Johnson  v.  Northern  Pac. 
R.  Co.,  1  N-.  Dak.  354,  45  Am.  &  Eng.  R.  Cas. 
554- 

Ohio.  —  Martz  v.  Cincinnati,  etc.,  R.  Co.,  5 
Ohio  Cir.  Dec.  451.  But  compare  Ruffner  v. 
Cincinnati,  etc.,  R.  Co.,  34  Ohio  St.  96. 

Oregon.  —  Koontz  v.  Oregon  R.,  etc.,  Co.,  20 
Oregon  3,  43  Am.  &  Eng.  R.  Cas.  n;  Rich- 
mond v.  McNeill,  31  Oregon  342. 

South  Carolina.  —  McC ready  v.  South  Caro- 
lina R.  Co.,  2  Strobh.  L.  (S.  Car.)  356;  Brown 
v.  Atlanta,  etc.,  Air  Line  R.  Co.,  19  S.  Car.  39. 

South  Dakota.  —  White  v.  Chicago,  etc.,  R. 
Co.,  1  S.  Dak.  326;  Cronk  v.  Chicago,  etc.,  R. 
Co.,  3  S.  Dak.  93;  Kelsey  v.  Chicago,  etc., 
R.  Co.,  1  S.  Dak.  80,  43  Am.  &  Eng.  R.  Cas.  43. 

Tennessee.  —  Simpson  v.  East  Tennessee, 
etc.,  R.  Co.,  5  Lea  (Tenn.)  456;  Burke  v. 
Louisville,  etc.,  R.  Co.,  7  Heisk.  (Tenn.)  451, 
19  Am.  Rep.  618,  12  Am.  R.  Rep.  497;  Nash- 
ville, etc.,  R.  Co.  v.  Tyne,  (Tenn.  1882)  7  Am. 
&  Eng.  R.  Cas.  515. 

Texas.  —  International,  etc.,  R.  Co.  v.  Tim- 
mermann,  61  Tex.  660;  Ryan  v.  Missouri,  etc., 
R.  Co.,  65  Tex.  20,  57  Am.  Rep.  589;  Ft. 
Worth,  etc.,  R.  Co.  v.  Hogsett,  67  Tex.  685; 
Gulf,  etc.,  R.  Co.  v.  Witte,  68  Tex.  295;  Gulf, 
etc.,  R.  Co.  v.  Benson,  69  Tex.  407,  5  Am.  St. 
Rep.  74,  32  Am.  &  Eng.  R.  Cas.  330;  Galves- 
ton, etc.,  R.  Co.  v.  Home,  69  Tex.  643,  35  Am. 

6  Eng.  R.  Cas.  238;  Houston,  etc.,  R.  Co.  v. 
McDonough,  1  Tex.  App.  Civ.  Cas.,  §  651; 
Texas,  etc.,  R.  Co.  v.  Ervay,  3  Tex.  App.  Civ. 
Cas.,  §  46;  Gulf,  etc.,  R.  Co.  v.  Johnson,  3 
Tex.  App.  Civ.  Cas.,  §  122;  Galveston,  etc., 
R.  Co.  v.  Rheiner,  (Tex.  Civ.  App.  1894)  25  S. 
W.  Rep.  971;  Missouri,  etc.,  R.  Co.  v.  Goode, 

7  Tex.  Civ.  App.  245;  Galveston,  etc.,  R.  Co. 
v.  Dolores  Land,  etc.,  Co.,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  79;  International,  etc.,  R. 
Co.  v.  Searight,  8  Tex.  Civ.  App.  593;  Texas, 
etc.,  R.  Co.  v.  Levine,  87  Tex.  437;  St.  Louis, 
etc.,  R.  Co.  v.  Lindley,  (Tex.  Civ.  App.  1895) 
29  S.  W.  Rep.  1101;  Edwards  v.  Bonner,  12 
Tex.  Civ.  App.  236;  Gulf,  etc.,  R.  Co.  v.  John- 
son, (Tex.  1899)  50  S.  W.  Rep.  563;  Texas 
Midland  R.  Co.  v.  Hooten,  (Tex.  Civ.  App. 
1899)  50  S.  W.  Rep.  499. 

Utah.  — Anderson  v.  Wasatch,  etc.,  R.  Co., 
2  Utah  518. 

Vermont. — Cleaveland  v.  Grand  Trunk  R. 
Co.,  42  Vt.  449. 

Virginia.  —  Patteson  v.  Chesapeake,  etc.,  R. 
Co.,  94  Va.  16;  Kimball  v.  Borden,  95  Va.  203. 

Wisconsin.  —  Galpin  v.  Chicago,  etc.,  R.  Co., 
19  Wis.  608;  Spaulding  v.  Chicago,  etc.,  R. 
Co.,  30  Wis.  no,  11  Am.  Rep.  550,  7  Am.  R. 
Rep.  507,  33  Wis.  582. 

1.  Many  Courts  Have  Held  It  to  Be  a  Common- 
law  Principle  in  the  absence  of  statute  that 
where  damage  is  caused  by  fire  which  is 
proven  to  have  escaped  from  the  engines  of 
the  railroad  company,  a  presumption  of  negli- 
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b.  Jurisdictions  Where  Rule  of  Statutory  Origin  —  (i)  Generally. 
—  A  reference  to  some  of  the  statutes  laying  down  the  rule  on  this  subject, 
as  well  as  illustrative  examples  thereof,  will  be  found  in  the  notes  below.1 


genceon  the  part  of  the  company  arises,  which 
casts  the  burden  of  proof  upon  them  to  show 
affirmative!}  the  absence  of  negligence. 
Mitchell,  J.,  in  Karsen  v.  Milwaukee,  etc.,  R. 
Co.,  29  Minn.  12;  Ellis  v.  Portsmouth,  etc., 
R.  Co.,  2  Ired.  L.  (24  N.  Car.)  138;  Cronk  v. 
Chicago,  etc.,  R.  Co.,  3  S.  Dak.  93:  Kelsey  v. 
Chicago,  etc..  R.  Co.,  1  S.  Dak.  80;  White 
v.  Chicago,  etc.,  R.  Co.,  I  S.  Dak.  326;  Burke 
v.  Louisville,  etc.,  R.  Co.,  7  Heisk.  (Tenn.) 
461,  19  Am.  Rep.  618. 

1.  Illinois.  —  In  Illinois,  under  the  statute 
of  1869  (Gross  Comp.  554,  §  103),  if  the  party 
injured  establishes  in  the  first  instance  the 
fact  that  the  fire  which  occasioned  the  injury 
complained  of  was  communicated  from  the 
defendant's  engine,  such  proof  would  entitle 
the  party  to  a  recovery  and  the  burden  of 
proof  to  rebut  the  prima  facie  case  thus  made 
is  on  the  company  to  show  by  affirmative  evi- 
dence that  the  engine  at  the  time  was  equipped 
with  the  necessary  and  most  effective  appli- 
ances to  prevent  the  escape  of  fire,  and  that 
the  engine  was  in  good  repair  and  was  prop- 
erly, carefully  and  skilfully  handled  by  a  com- 
petent engineer.  See  also  par.  104,  c.  114, 
Starr  &  Curt.  Annot.  Stat.  For  decisions 
upon  this  statute  see  Chicago,  etc.,  R.  Co.  v. 
Quaintance,  58  111.  389;  Wabash  R.  Co.  v. 
Smith,  42  111.  App.  527;  Toledo,  etc.,  R.  Co. 
v.  Kingman,  49  111.  App.  43;  Rockford,  etc., 
R.  Co.  v.  Rogers,  62  111.  346;  Chicago,  etc.,  R. 
Co.  v.  Pennell,  no  111  435;  Chicago,  etc.,  R. 
Co.  v.  Goyette,  133  111.  21;  American  Straw- 
board  Co.  v.  Chicago,  etc.,  R.  Co.,  177  111.  513; 
Chicago,  etc.,  R.  Co.  v.  Esten,  178  111.  192; 
Indiana,  etc.,  R.  Co.  v.  Craig,  14  111.  App.  407, 
St.  Louis,  etc.,  R.  Co.  v.  Strotz,  47  111.  App. 
342;  Louisville,  etc.,  R.  Co.  v.  Black,  54  III. 
App.  82;  Callaway  v.  Sturgeon,  58  111.  App. 
159;  Cleveland,  etc.,  R.  Co.  v.  Stephens,  74 
I'.l.  App.  586;  Chicago,  etc.,  R.  Co.  v.  Glenny, 
175  111.  238. 

Instruction  in  Terms  of  Statute.  —  It  has  been 
held  that  an  instruction  repeating  the  lan- 
guage of  the  statute  making  the  fact  of  the 
communication  of  fire  from  a  locomotive 
prima  facie  evidence  of  negligence,  is  not 
erroneous  in  not  explaining  the  meaning  of 
the  words  "prima  facie."  Chicago,  etc.,  R. 
Co.  v.  Esten,  178  111.  192. 

Iowa.  —  Under  the  Code  of  Iowa,  §  1289, 
the  fact  of  fire  rekindling  from  sparks  escap- 
ing from  an  engine  is  prima  facie  evidence  of 
negligence.  Rodemacher  v.  Milwaukee,  etc., 
R.  Co.,  41  Iowa  297,  20  Am.  Rep.  592;  Small 
v.  Chicago,  etc.,  R.  Co.,  50  Iowa  338;  Engle  v. 
Chicago,  etc.,  R.  Co.,  77  Iowa  661;  Seska  v. 
Chicago,  etc.,  R  Co.,  77  Iowa  137. 

Although  this  section  of  the  code  provides 
that  companies  "  shall  be  liable  for  all  dam- 
ages by  fire  that  is  set  out  or  caused  by  the 
operation  "  of  their  roads,  it  has  been  held 
not  to  create  an  absolute  liability,  but  only  as 
slated,  to  make  the  fact  of  an  injury  so  created 
prima  facie  evidence  of  negligence,  which  may 
be  rebutted  on  proof  of  freedom  from  negli- 
gence. Small  v.  Chicago,  etc.,  R.  Co.,  50 
Iowa  338. 


Kansas.  —  In  Kansas  it  is  provided  by  stat- 
ute (Gen.  Stat.  Kansas,  1897,  c.  70,  £  32) 
that  in  all  actions  against  any  railway  com- 
pany organized  or  doing  business  in  this  state, 
for  damages  by  fire  caused  by  the  operating 
of  said  railroad,  it  shall  be  only  necessary  for 
the  plaintiff  in  said  action  to  establish  the  fact 
that  said  fire  complained  of  was  caused  by  the 
operating  of  said  railioad,  and  the  amount  of 
his  damages  (which  proof  shall  be  prima  facie 
evidence  of  negligence  on  the  part  of  said  rail- 
road), provided,  that  in  estimating  the  damages 
under  this  act,  the  contributory  negligence  of 
the  plaintiff  shall  be  taken  into  consideration. 
Ft.  Scott,  etc.,  R.  Co.  v.  Tubbs,  47  Kan.  630; 
Atchison,  etc.,  R.  Co.  v.  Gibson,  42  Kan.  34. 

Maryland.  —  The  Act  of  1837,  c.  309,  made  a 
company  liable  for  damages  caused  by  fire 
communicated  from  its  engine,  whether  or  not 
there  was  negligence  on  the  part  of  the  com- 
pany, and  the  Act  of  1838,  c.  244,  declared  that 
the  company  should  be  responsible,  unless  it 
was  shown  that  it  was  "  without  any  negli- 
gence." It  was  held  that  the  latter  act  re- 
pealed the  former  in  regard  to  negligence,  and 
restored  the  common-law  rules,  except  that  the 
onus  of  showing  the  absence  of  negligence 
was  upon  the  company;  and  that  the  phrase 
"  without  any  negligence  "  meant  "  Kill. out 
any  negligence  occasioned  by  the  want  of  rea- 
sonable diligence,"  which  reasonable  diligence 
consists  in  using  upon  the  road  engines  prop- 
erly constructed,  in  good  order,  and  having 
such  means  of  preventing  fires  by  sparks  as 
are  known  to  be  usual  and  consistent  with  the 
production  of  proper  speed,  the  engines  being 
managed  by  skilful,  prudent,  and  discreet  per- 
sons. Baltimore,  etc.,  R.  Co.  v.  Woodruff,  4 
Md.  242,  59  Am.  Dec.  72.  And  see  Baltimore, 
etc.,  R.  Co.  v.  Shipley,  39  Md.  251,  11  Am.  R. 
Rep.  269.  See  also  Maryland  Code,  art.  77, 
§  1,  and  Green  Ridge  R.  Co.  v.  Brinkman,  64 
Md.  52,  54  Am.  Rep.  755;  Annapolis,  etc.,  R. 
Co.  v.  Gantt,  39  Md.  137. 

Michigan.  —  In  Michigan  it  is  provided  by 
statute  (How.  Stat.,  §  3378)  that  any  railroad 
company  building,  owning,  or  operating  any 
railroad  in  that  state  shall  be  liable  for  all  loss 
or  damage  to  property  by  fire  originating  from 
such  railroad,  either  from  engines  passing  over 
such  roads,  fires  set  by  company  employees  by 
order  of  the  officers  of  said  road,  or  otherwise 
originating  in  the  constructing  or  opeiating  of 
such  railroad;  provided,  that  such  railroad 
company  shall  not  be  held  so  liable  if  it  prove, 
to  the  satisfaction  of  the  court  or  jury,  that 
such  fire  originated  from  fire  by  engines  whose 
machinery,  smokestack,  or  fire  boxes  were  in 
good  order  and  properly  managed.  See  Jones 
v.  Michigan  Cent.  R.  Co.,  59  Mich.  437,  25  Am. 
&  Eng.  R.  Cas.  482. 

Property  on  Eight  of  Way.  —  It  has  been  held 
under  this  statute  that  the  presumption  of  neg- 
ligence arises,  though  the  property  destroyed 
was  on  the  right  of  way  of  the  railroad  com- 
pany,  and  within  less  than  fifty  feet  of  the 
track,  where  it  was  located  with  the  knowledge 
and  consent  of  the  company  for  the  mutual 
convenience  of  the  owner  and  defendant. 
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h)  Effect  of  Suck  Statutes  on  Burden  of  Proof  —  It  has  been  held  that  a 
statute  providing  that  the  escape  of  fire  from  a  railroad  engine  shall  be  prima 
facie  evidence  of  negligence  changes  the  burden  of  proof.  But  this  is  not,  in 
strictness,  true.  Such  statutes  provide,  rather,  what  shall  be  sufficient  proof 
of  negligence  —  that  is,  the  mere  fact  of  the  communication  of  fire  —  and  the 
burden  is  on  the  plaintiff  to  show  this  precisely  as  it  was  before  the  adoption 
of  the  rule  referred  to.  It  may  be  frequently  the  fact,  however,  that  the 
practical  effect  of  such  statutes  is  to  change  the  burden  of  proof,  but  their 
actual  operation  is  as  stated.1 

c.  Foundation  and  Rationale  of  Rule.  —  The  rule  making  the  fact 
of  the  occurrence  of  a  fire  caused  by  the  operation  of  a  railroad  prima  facie 
evidence  of  negligence  has  been  held  by  some  authorities  to  have  its  founda- 
tion in  the  practical  necessities  of  the  case.  The  locomotives  from  which  the 
fire  is  communicated,  it  is  observed,  are  wholly  within  the  control  of  the  com- 
pany, and  the  owner  of  the  property  consumed  thereby  has  little  or  no  oppor- 
tunity to  learn  whether  it  was  a  case  of  unavoidable  accident  or  negligence,  or 
whether  the  machinery  and  appliances  are  of  approved  design  and  construc- 
tion and  in  repair,  or  whether  the  servants  in  charge  were  at  the  time  exercis- 
ing due  care.  Such  facts  may  be  easily  ascertained  and  proved  by  the 
company,  and  if  its  appliances  are  of  proper  pattern  and  construction  and  in 
good  repair,  and  there  has  been  no  negligence  in  the  operation  of  the  engine, 


Ann  Arbor,  etc.,  R.  Co.  v.  Fox,  92  Fed.  Rep. 
494- 

Minnesota.  —  Chapter  30,  Gen.  Laws  Min- 
nesota 1874  (Gen.  Stat.  1878,  c.  34,  §  60).  enacts 
in  substance  that  all  railroad  companies  or 
corporations  operating  or  running  cars  or 
steam  engines  over  roads  in  the  state  shall  be 
liable  to  any  party  aggrieved  for  all  damages 
caused  by  fire  being  scattered  or  thrown  from 
such  cars  or  engines,  without  the  owner  or 
owners  of  the  property  so  damaged  being  re- 
quired to  show  defects  in  the  engines  or  negli- 
gence on  the  part  of  the  railroad  employees; 
but  the  fact  of  such  fire  being  so  scattered  or 
thrown  shall  be  construed  by  ail  courts  having 
jurisdiction  as  prima  facie  evidence  of  such 
negligence  or  defects.  It  has  been  observed 
with  reference  to  this  statute  that  it  establishes 
but  the  same  rule  as  has  been  established  by 
similar  statutes  in  a  number  of  other  states, 
and  which  has  been  by  many  courts  held  to 
be  a  common-law  principle  in  the  absence  of 
statute,  viz.,  that  where  the  damage  has  been 
caused  by  fire  which  is  proven  to  have 
escaped  from  the  engines  of  the  railroad  com- 
pany, a  presumption  of  negligence  on  the  part 
of  the  company  arises  which  casts  the  onus  or 
burden  of  proof  upon  the  company  to  show 
affirmatively  that  they  were  not  guilty  of  any 
negligence  in  the  matter.  Karsen  v.  Milwau- 
kee, etc.,  R.  Co.,  29  Minn.  12.  And  see  John- 
son v.  Chicago,  etc.,  R.  Co.,  31  Minn.  57; 
Sibilrud  v.  Minneapolis,  etc.,  R.  Co.,  29 
Minn.  58. 

Mississippi.  —  See  Mississippi  Code,  §  1058. 

It  has  been  held  that  the  destruction  of 
property  by  fire  communicated  by  a  train  is  an 
injury  "  inflicted  by  the  running  of  the  loco- 
motives or  cars,"  within  the  provision  of  the 
Code  above  cited,  which  declares  that  proof  of 
injury  so  inflicted  shall  be  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  com- 
pany. Vicksburg,  etc.,  R.  Co.  v.  Barrett,  67 
Miss.  579,  43  Am.  &  Eng.  R.  Cas.  595. 
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Montana  —  Combustibles  on  Right  of  Way. — 

By  Comp.  Stat.  Montana,  p.  830,  §  719,  it  is 
made  the  duty  of  a  railroad  company  to  keep 
its  track  and  right  of  way  for  a  distance  of 
one  hundred  feet  on  each  side  free  from 
dead  grass,  weeds,  and  other  combustible 
or  injurious  material;  a  failure  to  comply 
with  which  provision  is  prima  facie  evidence 
of  negligence  on  the  part  of  the  railroad. 
Northern  Pac.  R.  Co.  v.  Lewis,  51  Fed.  Rep. 
658. 

Utah.  —  In  Utah  it  is  provided  by  statute  (C. 
L.,  §  503,  p.  217)  that  any  company  construct- 
ing or  operating  lines  of  railroad  therein  shall 
be  liable  for  all  damages  which  may  be  sus- 
tained through  destruction  of  property  caused 
by  fire  communicated  from  their  locomotive 
engines.  Under  this  statute  proof  of  the  com- 
munication of  fire  from  an  engine  raises  a 
prima  facie  presumption  of  negligence.  An- 
derson v.  Wasatch,  etc.,  R.  Co.,  2  Utah 
518. 

Vermont.  —  In  Vermont  by  statute  (Gen. 
Stat.,  c.  28,  78,  79)  it  is  provided  that  a 
railroad  company  shall  be  responsible  in  dam- 
ages for  any  injury  done  to  a  building  or  other 
property  by  fire  communicated  from  one  of  its 
locomotive  engines,  unless  it  shall  be  shown 
that  the  company  used  all  due  caution  and 
diligence  and  employed  suitable  expedients  to 
prevent  such  injury.  See  Grand  Trunk  R.  Co. 
v.  Richardson,  91  U.  S.  454;  Cleaveland  v. 
Grand  Trunk  R.  Co.,  42  Vt.  449- 

1.  Doctrine  that  Burden  of  Proof  Changed. — 
See  Babcock  v.  Chicago,  etc.,  R.  Co.,  62  Iowa 
593,  11  Am.  &  Eng.  R.  Cas.  63. 

Negligence  Still  Essential  to  Recovery.  —  Stat- 
utes providing  that  the  fact  of  the  escape  of 
fire  from  an  engine  raises  a  prima  facie  pre- 
sumption of  negligence,  do  not  change  the  rule 
of  the  necessity  for  negligence  in  order  to  a 
recovery.  Sibilrud  v.  Minneapolis,  etc.,  R. 
Co.,  29  Minn.  58,  7  Am.  &  Eng.  R.  Cas. 
499. 
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the  statutory  presumption  of  negligence  arising  from  the  escape  of  fire  can  be 
rebutted. 1 

But  There  Is  an  Additional  Ground  Referred  to  by  some  authorities,  preferred,  occa- 
sionally, to  the  arbitrary  presumption  of  negligence.  It  is  that  experience 
has  proved  that  by  the  use  of  modern  inventions  for  the  purpose  the  escape 
of  fire  may  ordinarily  be  prevented,  and  when  it  does  escape  it  may  there- 
fore be  properly  presumed  as  an  inference  of  reason  that  such  inventions  or 
appliances  have  been  omitted,  or  that  they  are  not  in  good  repair,  or  that  the 
engine  was  not  carefully  or  skilfully  controlled.2 

d.  Nature  of  Presumption  —  Prima  Facie  or  Rebuttable.  —  As  has 
already  been  seen,  the  presumption  arising  from  the  fact  of  the  communica- 
tion of  fire  is  only  prima  facie  in  character.3  But  the  effect  of  such  a  pre- 
sumption is  conclusive  unless  rebutted,  and  so  the  burden  to  show  the  absence 
of  negligence  is  said  to  be  cast  thereby  on  the  defendant.4  It  has  been  held, 
furthermore,  that  the  presumption  of  negligence  arising  from  the  communica- 


1.  Reason  of  Rule  —  Illinois.  —  Illinois  Cent. 
R.  Co.  v.  Mills,  42  111.  407. 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Merrill, 
40  Kan.  404. 

Missouri.  — Fitch  v.  Pacific  R.  Co.,  45  Mo. 
322. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268. 

South  Carolina.  —  See  Brown  v.  Atlanta, 
etc.,  Air  Line  R.  Co.,  19  S.  Car.  39,  13  Am.  & 
Eng.  R.  Cas.  479. 

Tennessee.  —  Burke  v.  Louisville,  etc.,  R. 
Co.,  7  Heisk.  (Tenn.)45i,  19  Am.  Rep.  618. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Home, 
69  Tex.  643. 

Wisconsin. — Spaulding  v.  Chicago,  etc.,  R. 
Co.,  30  Wis.  122,  ir  Am.  Rep.  550. 

2.  Doctrine  that  Due  Care  Will  Prevent  Injuries. 
—  Illinois  Cent.  R.  Co.  v.  Mills,  42  111.  407; 
Fitch  v.  Pacific  R.  Co.,  45  Mo.  322;  Burling- 
ton, etc.,  R.  Co.  v.  Westover,  4  Neb.  268;  Ellis 
v.  Portsmouth,  etc.,  R.  Co.,  2  Ired.  L.  (24  N. 
Car.)  138. 

In  one  case,  at  least,  it  seems  to  have  been 
held  that  the  question  is  entirely  a  permissible 
inference  of  fact,  and  not  a  presumption  at  all, 
in  the  usual  sense  of  the  term.  Thus,  in  Gal- 
veston, etc.,  R.  Co.  v.  Knippa,  (Tex.  Civ.  App. 
1894)  27  S.  W.  Rep.  730,  the  court,  after  quot- 
ing from  the  case  of  Galveston,  etc.,  R.  Co.  v. 
Dolores  Land,  etc.,  Co.,  (Tex.  Civ.  App.  1894) 
26  S.  W.  Rep.  79,  to  the  effect  that  "  it  is  the 
doctrine  of  our  Supreme  Court,  enunciated 
time  and  again,  that  proof  that  grass  has  been 
ignited  by  sparks  emitted  from  a  locomotive 
makes  a  prima  facie  case  of  negligence  upon 
the  part  of  the  railroad  company,  and  if  not 
rebutted  bv  proof  will  sustain  a  verdict,"  con- 
tinued: "  But  while  this  is  true,  the  Supreme 
Court  has  said  that  this  presumption,  being 
one  of  fact,  must  not  be  charged;  and,  in  so 
far  as  the  last  case  cited  (Galveston,  etc.,  R. 
Co.  v.  Dolores  Land,  etc.,  Co.,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  79),  is  in  conflict  with 
that  position,  it  will  not  be  adhered  to." 

3.  See  Toledo,  etc.,  R.  Co.  v.  Larmon,  67 
111.  68;  Illinois  Cent.  R.  Co.  v.  Mills,  42  111. 
407;  Logan  v.  Wabash  Western  R.  Co.,  43  Mo. 
App.  71. 

4.  Burden  on  Defendant  to  Rebut  —  England. — 
Powell  v.  Fall,  43  L.  T.  N.  S.  562;  Piggot  v. 
Eastern  Counties  R.  Co.,  3  C.  B.  229,  54  E.  C. 
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L.  229;  Smith  v.  London,  etc.,  R.  Co.,  L.  R.  6 
C.  P.  14. 

United  States.  —  Niskern  v.  Chicago,  etc.,  R. 
Co.,  22  Fed.  Rep.  811;  Missouri  Pac.  R.  Co.  v. 
Texas,  etc.,  R.  Co.,  33  Fed.  Rep.  361.  See 
also  Ann  Arbor  R.  Co.  v.  Fox,  92  Fed.  Rep. 
494- 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Mills,  42 
111.  407;  American  Strawboard  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  177  111.  513;  Wabash  R. 
Co.  v.  Smith,  42  111.  App.  527;  St.  Louis,  etc.,  R. 
Co.  v.  Strotz,  47  111.  App.  342;  Cleveland,  etc., 
R.  Co.  v.  Stephens,  74  111.  App.  586. 

Iowa.  —  Small  v.  Chicago,  etc.,  R.  Co.,  50 
Iowa  338. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Woodruff,  4  Md.  242,  59  Am.  Dec.  72;  Balti- 
more, etc.,  R.  Co.  v.  Shipley,  39  Md.  251;  An- 
napolis,  etc.,  R.  Co.  v.  Gantt,  39  Md.  137; 
Green  Ridge  R.  Co.  v.  Brinkman,  64  Md.  52, 
54  Am.  Rep.  755.  See  also  Baltimore,  etc.,  R. 
Co.  v.  Dorsey,  37  Md.  19. 

Minnesota.  —  Karsen  v.  Milwaukee,  etc.,  R. 
Co.,  29  Minn.  12;  Mahoney  v.  St.  Paul,  etc., 
R.  Co.,  35  Minn.  361,  25  Am.  &  Eng.  R.  Cas. 
470;  Cantlon  v.  Eastern  R.  Co.,  45  Minn.  481. 

Missouri.  — Coale  v.  Hannibal,  etc.,  R.  Co., 
60  Mo.  227,  9  Am.  R.  Rep.  210;  Kenney  v. 
Hannibal,  etc.,  R.  Co.,  70  Mo.  250;  Otis  Co. 
v.  Missouri  Pac.  R.  Co.,  112  Mo.  622. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268:  Rogers  v.  Kansas  City, 
etc.,  R.  Co.,  52  Neb.  86. 

North  Dakota.  —  Johnson  v.  Northern  Pac. 
R.  Co.,  1  N.  Dak.  354. 

South  Carolina.  —  McCready  v.  South  Caro- 
lina R.  Co.,  2  Strobh.  L.  (S.  Car.)  356;  Brown 
v.  Atlanta,  etc..  Air  Line  R.  Co.,  19  S.  Car.  39. 

South  Dakota.  —  White  v.  Chicago,  etc.,  R. 
Co.,  1  S.  Dak.  326;  Cronk  v.  Chicago,  etc.,  R. 
Co.,  3  S.  Dak.  93,  54  Am.  &  Eng.  R.  Cas.  525; 
Kelsey  v.  Chicago,  etc.,  R.  Co.,  1  S.  Dak.  80. 

Texas.  —  Gulf,  etc.,  R.  Co.  v  Benson,  69 
Tex.  407,  5  Am.  St.  Rep.  74;  Galveston,  etc., 
R.  Co.  v.  Rheiner,  (Tex.  Civ.  App.  1S94)  25  S. 
W.  Rep.  971;  Galveston,  etc.,  R.  Co.  v. 
Dolores  Land,  etc.,  Co.,  (Tex.  Civ.  App.  1S04) 
26  S.  W.  Rep.  79;  Missouri,  etc.,  R.  Co.  v. 
Kelley,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
488. 

Virginia.  —  Patteson  v.  Chesapeake,  etc.  R. 
Co.,  94  Va.  16;  Kimball  v.  Borden,  95  Va.  203. 
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tion  of  fire  by  an  engine  is  not  a  strong  one,  not  requiring,  therefore,  the 
lnVhest  and  most  conclusive  kind  of  evidence  to  rebut  it. 

highest  ana^rn  ^  LIMITS  OF  PRESUMPTION.  -  The  presumption  of  negli- 
gence which  arises  upon  a  mere  showing  of  the  communication  of  fire  is,  it 
has  been  held,  limited  to  cases  where  the  manner  in  which  the  fire  was  com- 
municated does  not  appear.  Where  the  circumstances  are  shown  the  evidence 
must  go  to  the  jury,  who  should  determine  upon  the  actual  fact  of  negligence 

thec!mb°u^ibles  on  Eight  of  Way.  -  The  presumption  of  negligence  arises  though 
the  fire  was  first  communicated  from  the  engine  to  combustibles  on  the  right 
S  wav  3  But  it  is  believed,  under  such  circumstances,  that  the  presumption 
is  as  to  the  construction,  condition,  or  control  of  the  engine  or  appliances 
and  not  as  to  negligence  in  the  existence  of  combustibles  on  the  right  of  way. 

setting Out  Firebar  Eight  of  Way.  -  Where  a  railroad  company  sets  a  fire  on 
its  right  of  way  to  clear  it  of  combustible  matter,  it  has  been  held  that  the 
oresumption  of  negligence  does  not  apply.5 

P  WhZ  Origin  of  lire  Inferential*  Established.  -  The  presumption  of  negligence 
arising  from  the  mere  fact  of  the  communication  of  the  fire  arises  although 
the  origin  of  the  fire  is  only  inferentially  established,  or  is  shown  by  circum- 
stantial^evidence^^  ^  Shown  t0  Rebut  — (i)  In  General  —  In  order  to 
rebut'  the  prima  facie  presumption  of  negligence  arising  from  the  mere  fact  of 
Se  escape  of  fire  from  an  engine,  the  defendant,  it  has  been  said,  must  pro- 


Wisconsin.  —  Spaulding  v.  Chicago,  etc.,  R. 
Co   30  Wis.  122,  11  Am.  Rep.  550,  33  Wis.  582. 

1.  Nature  of  Presumption.  —  Burlington,  etc., 
R  Co  v.  Westover,  4  Neb.  268;  Spaulding  v. 
Chicago,  etc.,  R.  Co.,  30  Wis.  122,  11  Am. 
Rep.  550;  Menominee  River  Sash,  etc.,  Co.  v. 
Milwaukee,  etc.,  R.  Co.,  91  Wis.  447-  . 

Evidence  in  Eebuttal  Need  Not  Be  Undisputed. 
—  It  is  not  necessary,  in  order  to  rebut  the 
prima  facie  presumption  of  negligence  arising 
from  the  fact  of  the  communication  of  fire, 
that  the  evidence  as  to  the  condition  of  its  ap- 
pliances to  prevent  the  escape  of  sparks  should 
be  undisputed.  St.  Louis,  etc.,  R.  Co.  v. 
Lindley,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
1101;  Texas,  etc.,  R.  Co.  v.  Meadows,  73 
Tex.  35. 

2.  Where  Circumstances  of  Fire  Are  Shown.  — 

McCready  v.  South  Carolina  R.  Co.,  2  Strobh. 
L  (S  Car  )  356.  See  also  in  this  connection 
Paris,  etc.,  R.  Co.  v.  Nesbitt,  11  Tex.  Civ. 
App.  608.  .   .    ,  „ 

Doctrine  that  Presumption  Limited  to  Cases 
Where  Plaintiff  Has  Not  Been  Negligent.  —  In 
the  case  of  Missouri  Pac.  R.  Co.  v.  Bartlett, 
69  Tex.  79,  the  trial  court  charged  the  jury 
that  if  from  the  evidence  they  were  satisfied 
that  the  plaintiff's  cotton  was  destroyed  by  fire 
from  the  defendant's  engine,  then  the  burden 
of  proof  was  on  the  railroad  company  to  show 
that  there  was  in  fact  no  negligence  on  its 
part  in  causing  the  fire.  It  was  held  on  appeal 
that  the  charge  complained  of  was  only  a  cor- 
rect charge  when  the  plaintiff  has  not  himself 
been  guilty  of  negligence  in  exposing  his  prop- 
erty to  destruction  by  fire.  When  the  owner 
is  negligent  in  exposing  his  property  to  fire, 
it  was  held,  the  charge  should  not  be  given, 
and  when  the  negligence  of  the  owner  is  in 
issue  the  charge  should  be  qualified  and  made 
to  depend  upon  the  fact  that  the  owner  was  not 
negligent. 
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3.  Combustibles  on  Eight  of  Way.  —  Sibilrud 
v.  Minneapolis,  etc.,  R.  Co.,  29  Minn.  58,  7 
Am.  &  Eng.  R.  Cas.  499;  Missouri  Pac.  R. 
Co.  v.  Merrill,  40  Kan.  404;  Leroy,  etc., 
R.  Co.  v.  Ross,  40  Kan.  598;  Ft.  Scott,  etc.,  R. 
Co.  v.  Kanacker,  46  Kan.  511;  Kenney  v. 
Hannibal,  etc..  R.  Co.,  70  Mo.  252;  Gulf,  etc., 
R.  Co.  v.  Benson,  69  Tex.  407,  5  Am.  St. 
Rep.  74. 

4.  Doctrine  that  Presumption  Only  Applies  to 
Condition    or    Management    of   Engine.  —  See 

Bowen  v.  St.  Paul,  etc.,  R.  Co.,  36  Minn.  522. 

5.  Fire  Set  to  Burn  Combustibles.  —  Catron  v. 
Nichols,  81  Mo.  80,  51  Am.  Rep.  222;  Mattoon 
v.  Fremont,  etc.,  R.  Co.,  6  S.  Dak.  301. 

6.  Where  Origin  Inferentially  Established.  — 
Atchison,  etc.,  R.  Co.  v.  Gibson,  42  Kan.  34; 
Richmond  v.  McNeill,  31  Oregon  342. 

Presumption  as  to  Origin  of  Fire.  —  Although, 
it  may  be,  where  the  plaintiff  proves  that  the 
fire  was  set  out  by  the  railroad  company  in  the 
operation  of  its  road,  then  the  presumption 
arises  that  the  fire  was  caused  bv  the  negli- 
gence of  the  company,  no  presumption  arises 
as  to  the  origin  of  the  fire  from  the  mere  fact 
that  the  territory  burned  over  was  near  or  ad- 
jacent to  the  line  of  the  railroad.  Missouri 
Pac.  R.  Co.  v.  Haynes,  1  Kan.  App.  596. 

Evidence  Merely  Tending  to  Show  Origin.  —  It 
has  been  held  that  where  a  railroad  com- 
pany is  sued  for  damages  from  fire  alleged  to 
have  been  caused  by  sparks  escaping  from  an 
engine,  in  order  to  raise  the  presumption  of 
negligence  on  the  part  of  the  defendant  so  as 
to  cast  upon  it  the  burden  of  proving  suitable 
appliances  and  proper  management  of  the  en. 
gine,  the  jury  must  be  satisfied,  from  the  evi- 
dence, that  the  fire  was  the  result  of  some 
affirmative  act  or  omission  on  the  part  of  the 
defendant,  and  this  result  does  not  follow,  as  a 
conclusion  of  law,  from  evidence  which  merely 
tends  to  show  that  the  fire  originated  from 
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ceed  iii  the  same  manner  as  where  a  party  holds  the  affirmative  of  an  issue  or 
where  the  burden  of  proof  is  cast  upon  him.' 

Rebutting  Evidence  as  Broad  as  Presumption.  —  For  the  purpose  of  rebutting  the 
presumption  the  evidence  must  be  as  broad  as  the  presumption  itself,  and 
must  satisfactorily  rebut  every  negligent  act  or  omission  which  might  under 
the  circumstances  of  the  case  reasonably  or  naturally  have  caused  the  fire.2 

Reasonable  Certainty.  —  It  has  been  held,  however,  in  this  connection  that 
the  evidence  is  sufficient  if  the  facts  sought  to  be  established  are  shown  with 
a  reasonable  degree  of  certainty,  the  highest  and  clearest  evidence  not  being 
required.3 

But  Where  the  Evidence  Shows  Circumstances  of  Special  Liability  to  Fire,   the  greater 

the  caution  and  prudence  necessary  to  be  shown  on  the  part  of  the  railroad 
company  to  overcome  the  prima  facie  presumption  of  negligence.4 

(2)  Construction,  Condition,  and  Control  of  Engine.  —  The  general  rule  on 
this  subject  is  that  if  the  defendant  shows  that  the  engine  alleged  to  have 
caused  the  fire  was  of  proper  construction,  and  equipped  with  approved 
devices  and  appliances  to  prevent  the  escape  of  fire  and  sparks,  was  in  good 
repair  and  prudently  managed  and  controlled,  the  prima  facie  presumption 
arising  from  the  mere  communication  of  fire  will  be  rebutted.5    The  presump- 


sparks  escaping  from  defendant's  engine  in 
unusual  and  dangerous  quantities.  Louis- 
ville, etc.,  R.  Co.  v.  Malone,  109  Ala.  509. 

1.  What  Must  Be  Shown  to  Rebut.  —  Karsen  v. 
Milwaukee,  etc.,  R.  Co.,  29  Minn.  12. 

Innocent  Intention.  —  It  must  be  almost  un- 
necessary to  state,  but  it  has  been  distinctly  so 
decided,  that  the  presumption  of  negligence 
against  a  railroad  company  arising  from  the 
communication  of  fire  from  its  locomotive  is 
not  affected  by  proof  of  the  defendant's  inno- 
cent intention.  For  this  purpose  there  must 
be  nothing  short  of  a  showing  that  the  engine 
was  of  proper  construction  and  equipment, 
and  was  skilfully  and  prudently  operated. 
Texas  Midland  R.  Co.  v.  Hooten,  (Tex.  Civ. 
App.  1899)  50  S.  W.  Rep.  499.  "  The  question 
of  intention,"  said  the  court,  "  has  nothing  to 
do  with  the  case." 

2.  Rebutting  Evidence  as  Broad  as  Presumption 
—  Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Case, 
71  111.  App.  459- 

Iowa.  —  Bulliss  v.  Chicago,  etc.,  R.  Co.,  76 
Iowa  680. 

Minnesota.  —  Karsen  v.  Milwaukee,  etc.,  R. 
Co.,  29  Minn.  12;  Nelson  v.  Chicago,  etc.,  R. 
Co.,  35  Minn.  170;  Cantlon  v.  Eastern  R.  Co., 
45  Minn.  481.  And  see  Hoffman  v.  Chicago, 
etc.,  R.  Co.,  43  Minn.  334. 

Missouri.  —  Kenney  v.  Hannibal,  etc.,  R. 
Co.,  70  Mo.  252. 

Texas.  — Texas,  etc.,  R.  Co.  v.  Gains,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  873. 

Where  a  Complaint  Only  Charges  Negligence  in 
a  Special  Particular  it  is  only  necessary  for  the 
defendant  to  rebut  negligence  in  such  particu- 
lar. Mathews  v.  Great  Northern  R.  Co.,  7  N. 
Dak.  81.  Thus,  where  negligence  in  the  con- 
trol of  the  engine  is  the  negligence  charged,  it 
is  not  necessary  for  the  defendant  to  prove 
that  the  engine  was  in  good  condition.  Atchi- 
son, etc.,  R.  Co.  v.  Ayers,  56  Kan.  176. 

Where  the  Evidence  in  Rebuttal  is  clearly  and 
satisfactorily  against  the  presumption  of  neg- 
ligence raised  by  plaintiff';,  evidence,  such 
presumption  must  be  held  to  be  overcome. 
Cronk  v.  Chicago,  etc.,  R.  Co.,  3  S.  Dak.  93, 
54  Am.  &  Eng.  R.  Cas.  525. 


3.  Reasonable  Certainty.  —  Burlington,  etc., 
R.  Co.  v.  Westover,  4  Neb.  268;  Spaulding  v. 
Chicago,  etc.,  R.  Co.,  30  Wis.  122,  11  Am. 
Rep.  550. 

4.  Rebuttal  under  Circumstances  of  Special  Lia- 
bility.—  Toledo,  etc.,  R.  Co.  v.  Kingman,  49 
111.  App.  43. 

5.  Construction,  Condition,  and  Control  of  Engine 

—  United  Slates. —  Rosen  v.  Chicago  Great 
Western  R.  Co.,  83  Fed.  Rep.  300,  49  U.  S. 
App.  647;  Missouri  Pac.  R.  Co.  v.  Texas,  etc  , 
R.  Co.,  41  Fed.  Rep.  917. 

Illinois.  —  Bass  v.  Chicago,  etc.,  R.  Co.,  28 
111.  9,  81  Am.  Dec.  254;  Illinois  Cent.  R.  Co. 
v.  Mills,  42  111.  407;  Chicago,  etc.,  R.  Co.  v. 
Quaintance,  58  111.  389;  Toledo,  etc.,  R.  Co. 
v.  Larmon,  67  111.  68;  St.  Louis,  etc.,  R.  Co.  v. 
Funk,  85  III.460;  Chicago,  etc.,  R.  Co.  v.  Pen- 
nell,  110  111.  435;  Indiana,  etc.,  R.  Co.  v. 
Craig,  14  III.  App.  407;  Toledo,  etc.,  R.  Co.  v. 
Kingman,  49  111.  App.  43;  Hoopeston  First 
Nat.  Bank  v.  Lake  Erie,  etc.,  R.  Co.,  65  111. 
App.  21;  Cleveland,  etc.,  R.  Co.  v.  Case,  71 
111.  App.  459;  American  Strawboard  Co.  v. 
Chicago,  etc.,  R.  Co.,  75  111.  App.  420;  Chi- 
cago, etc.,  R.  Co.  v.  Goyette,  133  111.  21,  43 
Am.  &  Eng.  R.  Cas.  36,  affirming  32  111.  App. 
574- 

Indiana.  —  Pittsurgh,  etc.,  R.  Co.  v.  Hixon, 
79  Ind.  in,  8  Am.  &  Eng.  R.  Cas.  717. 

Iowa.  —  Small  v.  Chicago,  etc.,  R.  Co.,  5a 
Iowa  338;  Libby  v.  Chicago,  etc.,  R.  Co., 
52  Iowa  92;  Engle  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  661;  Greenfield  v.  Chicago,  etc.,  R.  Co., 
83  Iowa  270. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Motzner,  2 
Kan.  App.  342;  St.  Louis,  etc.,  R.  Co.  v. 
Blakeley,  6  Kan.  App.  814. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  Ship- 
ley, 39  Md.  251,  11  Am.  R.  Rep.  269. 

Michigan.  —  P(  rrott  v .  Shearer,  17  Mich.  48; 
Hagan  v.  Chicago,  etc.,  Grand  Trunk  Junction 
R.  Co.,  86  Mich.  615. 

Minnesota.  —  Daly  v.  Chicago,  etc.,  R.  Co., 
43  Minn.  319;  De  Camp  v.  Chicago,  etc.,  R. 
Co.,  62  Minn.  207. 

Missouri.  —  Fitch  v.  Pacific  R.  Co.,  45  Mo. 
322;  Coates  v.  Missouri,  etc.,  R.  Co.,  61  Mo. 
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tion  of  negligence  from  the  escape  of  fire,  however,  cannot  be  rebutted  by 
showing  merely  that  the  machines  and  appliances  were  of  proper  character 
and  were  at  the  time  in  good  condition,  without  further  showing  that  due  care 
was  employed  to  avoid  such  injuries;1  to  accomplish  which,  it  should  be 
shown  not  only  that  the  engine  was  in  charge  of  competent  and  skilful  serv- 
ants,* but  also  that  at  the  particular  time  and  under  the  circumstances  in 
question  it  was  carefully  managed  and  controlled.3 


38,  8  Am.  R.  Rep.  60;  Kenney  v.  Hannibal, 
etc  R  Co.,  70  Mo.  243;  Hoover  v.  Missouri 
Pac.  R.  Co.,  (Mo.  1891)  16  S.  W.  Rep.  480. 

South  Carolina.  —  Brown  v.  Atlanta,  etc., 
Air  Line  R.  Co.,  19  S.  Car.  39. 

South  Dakota.  —  White  v.  Chicago,  etc.,  R. 
Co.,  1  S.  Dak.  326;  Kelsey  v.  Chicago,  etc., 
R.  Co.,  1  S.  Dak.  80. 

Tennessee.  —  Burke  v.  Louisville,  etc.,  R. 
Co.,  7  Heisk.  (Tenn.)  451,  19  Am.  Rep.  618,  12 
Am.  R.  Rep.  497- 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Johnson,  3 
Tex.  App.  Civ.  Cas.,  §  122;  Texas,  etc.,  R. 
Co.  v.  Ervay,  3  Tex.  App.  Civ.  Cas.,  §  46; 
Galveston,  etc.,  R.  Co.  v.  Home,  69  Tex  643, 
35  Am.  &  Eng.  R.  Cas.  238;  Gulf,  etc.,  R.  Co. 
v.  Benson,  69  Tex.  407,  5  Am.  St.  Rep.  74; 
Texas,  etc.,  R.  Co.  v.  Gains,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  873;  Galveston,  etc.,  R. 
Co.  v.  Burnett,  (Tex.  Civ.  App.  1896)  37  S.  W. 

Rep.  779-  .  „ 

Wisconsin.  —  Menominee  River  Sash,  etc., 
Co.  v.  Milwaukee,  etc.,  R.  Co.,  91  Wis.  447. 

Spark  Arresters  —  Period  of  Efficiency.  —  In  the 
case  of  Babcock  v.  Chicago,  etc.,  R.  Co.,  62 
Iowa  593,  11  Am.  &  Eng.  R.  Cas.  63,  it  is  inti- 
mated that  a  railroad  company  in  order  to 
rebut  the  presumption  of  negligence  arising 
from  the  escape  of  fire,  should  show  not  only 
that  the  engine  had  been  equipped  with  a 
spark  arrester,  but  that  such  appliance  had 
not  been  in  use  beyond  the  usual  period  of 
efficiency.  It  was  in  evidence  in  this  case 
that  the  durability  of  the  wire  netting  used  to 
prevent  the  escape  of  sparks  does  not  exceed 
two  months,  and  is  often  a  much  less  period. 

1.  Proper  Construction  and  Approved  Appliances 
—  Due  Care — United  States.  —  Missouri  Pac. 
R.  Co.  v.  Texas,  etc.,  R.  Co.,  41  Fed.  Rep.  917. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Quaint- 
ance,  58  111.  389;  Chicago,  etc.,  R.  Co.  v. 
Clampit,  63  111.  95;  St.  Louis,  etc.,  R.  Co. 
v.  Funk,  85  111.  460;  Indiana,  etc.,  R.  Co.  v. 
Craig,  14  111.  App.  407. 

Missouri.  —  Palmer  v.  Missouri  Pac.  R.  Co., 
76  Mo.  217;  Crews  v.  Kansas  City,  etc.,  R. 
Co.,  19  Mo.  App.  302;  Huff  v.  Missouri  Pac. 
R.  Co.,  17  Mo.  App.  356. 

North  Dakota. — Johnson  v.  Northern  Pac. 
R.  Co.,  1  N.  Dak.  254. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Witte,  68  Tex. 
295. 

Condition  at  Particular  Time  of  Fire.  —  It  is  not 

sufficient  to  rebut  a  prima  facie  case  of  negli- 
gence for  a  railroad  company  to  show  that  the 
engine  was  originally  constructed  with  the 
best  and  most  approved  inventions  to  prevent 
the  escape  of  fire.  It  must  also  be  shown  that 
the  engine  was  at  the  time  in  good  repair. 
Chicago,  etc.,  R.  Co.  v.  Quaintance,  5S  111.  389. 

2.  Competent  and  Skilful  Servants.  —  Missouri 
Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  41  Fed. 
Rep.  917;  Indiana,  etc.,  R.  Co.  v.  Craig,  14 


111.  App.  407;  Chicago,  etc.,  R.  Co.  v.  Quaint- 
ance, 58  111.  .389;  St.  Louis,  etc.,  R.  Co.  v. 
Funk,  85  111.  460. 

3.  United  States.  —  Missouri  Pac.  R.  Co.  v. 
Texas,  etc.,  R.  Co.,  41  Fed.  Rep.  917. 

Arkansas.  — St.  Louis,  etc.,  R.  Co.  v.  Phila- 
delphia F.  Assoc.,  55  Ark.  163. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Quaint- 
ance, 58  111.  389;  Chicago,  etc.,  R.  Co.  z>. 
Clampit,  63  111.  95,  7  Am.  R.  Rep.  133;  Indi- 
ana, etc.,  R.  Co.  v.  Craig,  14  111.  App.  407. 

lozva.  —  Jackson  v.  Chicago,  etc.,  R.  Co.,  31 
Iowa  176,  7  Am.  Rep.  120. 

Missouri.  —  Kenney  v.  Hannibal,  etc.,  R. 
Co.,  70  Mo.  250. 

New  York.  —  Hinds  v.  Barton,  25  N.  Y.  544. 

South  Carolina.  —  Wilson  v.  Atlanta,  etc., 
Airline  R.  Co.,  16  S.  Car.  587. 

Wisconsin.  — Spaulding  v.  Chicago,  etc.,  R. 
Co.,  30  Wis.  no,  11  Am.  Rep.  550. 

Evidence  to  Show  Care  and  Prudence  in  Opera- 
tion.—  Under  a  statute  making  proof  of  the 
fact  that  the  destruction  was  due  to  fire  from 
an  engine  prima  facie  evidence  of  negligence 
it  has  been  held  that  where  it  was  shown  that 
fire  was  due  to  the  emission  of  a  large  and 
unusual  quantity  of  sparks,  evidence  of  the 
engineer  in  which  he  said  he  operated  the  en- 
gine carefully  but  not  differently  from  his 
usual  manner  of  operating  does  not  necessarily 
rebut  the  presumption  of  negligence.  John- 
son v.  Chicago,  etc.,  R.  Co.,  31  Minn.  57. 
And  see  Karsen  v.  Milwaukee,  etc.,  R.  Co.,  29 
Minn.  12. 

And  it  has  also  been  held  that  to  disprove- 
the  prima  facie  case  of  negligence  made  by 
the  plaintiff  it  is  not  enough  for  the  defendant 
to  show  that  the  engine  was  of  perfect  con- 
struction and  in  good  condition,  and  was 
operated  by  a  skilful  engineer  and  fireman  in 
the  customary  manner,  without  showing  that 
the  "  customary  "  manner  was  also  a  careful 
manner.  Woodson  v.  Milwaukee,  etc.,  R. 
Co.,  21  Minn.  60;  Solum  v.  Great  Northern  R. 
Co.,  63  Minn.  233. 

Qualification  of  Rule. —  It  is  not  necessary, 
however,  that  there  should  be  direct  and  posi- 
tive testimony  that  the  defendant's  servants  in 
charge  of  the  engine  were,  at  the  particular 
time,  carefully  managing  it.  It  might  easily 
happen  that  the  defendant's  servants  would  not 
know  the  moment  at  which  the  fire  escaped 
nor  be  able  to  testify  just  what  they  were  doing 
at  that  particular  time.  Kenney  v.  Hannibal, 
etc.,  R.  Cc,  70M0.  251.  Thus,  it  has  been  held, 
the  prima  facie  presumption  of  negligence 
arising  from  destruction  by  fire  will  be  rebutted 
by  a  showing  that  the  railroad  company  used 
the  most  approved  mechanical  contrivances  to 
prevent  the  escape  of  fire,  and  that  on  the  day 
in  question  their  engines  were  managed  with 
due  skill  and  prudence.  Brown  v.  Atlanta,, 
etc.,  Air  Line  R.  Co.,  19  S.  Car.  39. 
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But  It  Should  Be  Observed  in  This  Connection  that  where  there  is  anything  about  the 
facts  of  the  case  going  to  show  or  raise  an  inference  of  negligence  in  fact  the 
plaintiff's  prima  facie  case  of  negligence  will  not  as  a  matter  of  law  be  regarded 
as  overcome  by  the  defendant's  evidence  of  due  care.1 

(3)  Plaintiff's  Course  When  Presumption  Rebutted.  —  Where  the  prima 
facie  presumption  of  negligence  is  raised  by  establishing  the  fact  of  the  com- 
munication of  fire,  which  in  turn  is  rebutted  by  a  showing  that  there  has  been 
no  negligence  on  the  part  of  the  railroad  company,  if  then  the  plaintiff  would 
recover,  he  must  give  evidence  of  acts  of  actual  negligence  or  facts  from 
ivhich  such  an  inference  may  be  drawn.2 

g.  Whether  Presumption  Rebutted,  Question  of  Fact  for  Jury  — 
(1)  General  Rule.  —  It  has  been  laid  down  as  a  general  rule  that  whether  or 
not  the  defendant's  evidence  rebuts  the  prima  facie  presumption  of  negli- 
gence raised  by  the  fact  of  the  communication  of  fire,  is  a  question  of  fact 
for  the  jury  under  appropriate  instructions  from  the  court.3 


1.  The  fact  that  the  railroad  company  uses 
good  machinery  and  the  most  approved  appli- 
ances to  prevent  the  escape  of  fire  and  has 
careful  and  competent  men  in  charge  thereof 
will  not,  in  case  fire  does  escape,  of  itself  rebut 
the  prima  facie  inference  of  negligence  or  ex- 
empt the  company  from  liability  from  dam- 
ages caused    thereby.    Palmer   v.  Missouri 
Pac.  R.  Co.,  76  Mo.  217.    Such  evidence,  it 
would  seem,  on  the  part  of  the  railroad  com- 
pany, tends  rather  to  rebut  the  inference  of 
the  escape  of  fire  in  a  doubtful  case  than  the 
presumption   of    negligence  where  fire  does 
escape.    It  was  held,  accordingly,  in  the  case 
of  Slossen  v.  Burlington,  etc.,  R.  Co.,  60  Iowa 
215,  which  was  an  action  fordamages  by  fire  set 
out  by  the  defendant's  engine,  that  an  instruc- 
tion to  the  effect  that  if  the  defendant  had  proved 
that  the  locomotive  was  in  good  condition, 
and  this  testimony  was  not  contradicted  by 
any  witness,  the  jury  must  find  for  the  defend- 
ant, was  erroneous,  for  the  reason  that  such 
testimony  might  be  overcome  by  facts  estab- 
lished on  the  trial,  such  as  the  repeated  set- 
ting out  of  fires  by  the  same  locomotive  on  the 
same  day,  or  other  circumstantial  evidence 
indicating  defective  construction.    And,  it  has 
been  held,   while  a  railroad   company  may 
absolve  itself  from  liability  on  account  of  the 
presumed  negligence  arising  from  the  mere 
fact  that  the  fire  caught  from  sparks  emitted 
from  its  engine,  by  showing  that  its  engine  and 
spark  arrester  were  the  best  in  use;  still,  if 
the  fire  caught  on  its  own  right  of  way  in  dry 
grass  which  it  allowed  to  accumulate,  it  would 
be  a  question  of  fact  for  the  jury  to  determine 
whether  the  failure  to  remove  the  inflammable 
matter  was  negligence.    Gulf,  etc.,  R.  Co.  v. 
Benson,  69  Tex.  407,  5  Am.  St.  Rep.  74. 

Property  Situated  Considerable  Distance  from 
Track.  —  Where  the  evidence  tended  to  show 
that  the  plaintiff's  property  had  been  set  on 
fire  by  the  defendant's  engine,  and  also  that 
such  property  was  situated  farther  from  the 
track  thin  sparks  could  be  communicated 
from  an  engine  properly  equipped,  the  prima 
facie  case  of  negligence  was  not  necessarily  re- 
butted by  evidence  on  the  part  of  the  railroad 
company  that  the  engine  was  supplied  with 
the  most  approved  spark  arrester,  and  was 
carefully  and  skilfully  managed  and  con- 
trolled. It  is  for  the  jury,  in  such  case,  to 
pass  upon  the  conflict  of  evidence.    Hagan  v. 
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Chicago,  etc.,  Grand  Trunk  Junction  R.  Co 
86  Mich.  615. 
A  Number  of  Cases  Lay  Down  the  Rule  Broadly 

that  when  the  burden  of  proof  is  thrown  on 
the  railroad  company  by  showing  its  com- 
munication of  the  fire,  it  will  be  relieved  from 
this  onus  by  evidence  that  it  has  used  all  due 
precautions  for  the  prevention  of  the  injury. 
See  Missouri  Pac.  R.  Co.  v.  Bartlett,  69  Tex. 
79.  But  this  general  statement  must  be  quali- 
fied by  the  consideration  above  adverted  to. 

2.  Missouri.  —  Coates  v.  Missouri,  etc.,  R. 
Co.,  61  Mo.  38;  Crews  v.  Kansas  City,  etc.,  R. 
Co.,  19  Mo.  App.  302. 

Indiana.  —  New  York,  etc.,  R.  Co.  v.  Baltz 
141  Ind.  661. 

North  Dakota.  —  Johnson  v.  Northern  Pac. 
R.  Co.,  1  N.  Dak.  354,  45  Am.  &  Eng.  R.  Cas. 
554- 

Oregon.  —  Koontz  v.  Oregon  R.,  etc.,  Co., 
20  Oregon  3. 

South  Dakota. — Cronk  v.  Chicago,  etc.,  R. 
Co.,  3  S.  Dak.  93. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Benson,  69 
Tex.  407,  5  Am.  St.  Rep.  74;  Gulf,  etc.,  R.  Co. 
v.  Witte,  68  Tex.  295;  Missouri,  etc.,  R.  Co. 
v.  Prickryl,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  855;  Missouri,  etc.,  R.  Co.  v.  Stafford, 
(Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  319. 

Plaintiffs  Evidence  in  Rebuttal.  —  In  the  case 
of  Meyer  v.  Vicksburg,  etc.,  R.  Co.,  41  La. 
Ann.  640,  17  Am.  St.  Rep.  408,  it  was  held  that 
when  an  engine  was  equipped  with  effective 
appliances  to  prevent  the  escape  of  sparks,  the 
burden  of  proof  is  shifted  to  the  plaintiff,  and 
the  testimony  must  be  very  strong  and  con- 
vincing to  establish  negligence  on  the  part  of 
the  defendant  company.  And  see  Gumbel  v. 
Illinois  Cent.  R.  Co.,  48  La.  Ann.  11S0. 

3.  Illinois.  —  Lake  Erie,  etc.,  R.  Co.  v. 
Holderman,  56  111.  App.  144;  Callaway  v. 
Sturgeon,  58  111.  App.  159;  Hoopeston  First 
Nat.  Bank  v.  Lake  Erie,  etc.,  R.  Co.,  174  111. 
36;  Chicago,  etc.,  R.  Co.  v.  Esten,  178  111.  192. 

Iowa.  —  Small  v.  Chicago,  etc.,  R.  Co.,  50 
Iowa  338;  Greenfield  v.  Chicago,  etc.,  R.  Co., 
83  Iowa  270;  Hemmi  v.  Chicago  Great  West- 
ern R.  Co.,  102  Iowa  25.  And  see  Slossen  v. 
Burlington,  etc.,  R.  Co.,  60  Iowa  215. 

Minnesota.  —  Mitchell,  J.,  in  Karsen  v.  Mil- 
waukee, etc.,  R.  Co.,  29  Minn.  12;  Nichols  v. 
Chicago,  etc.,  R.  Co.,  36  Minn.  452,  29  Am.  & 
Eng.  R.  Cas.  175;  Hoffman  v.  Chicago,  etc., 
Volume  XIII. 


Presumption  of  Negligence 


FIRES. 


from  Communication  of  Fir«. 


(2)  Qualification.  -The  general  rule  stated,  however  has  been  qualified 
fo  the  extent  of  holding  that  where  there  is  no  evidence,  direct  or  inferential, 
nf  actual  negligence,  then  if  proper  evidence  of  due  care  in  all  respects  is  pre- 
sented bv  the  defendant  the  case  will  be  one  for  the  court,  in  the  sense  that 
the  mere  presumption  will  not  be  given  the  effect  of  evidence,  so  that  a  con- 
flict of  evidence  for  the  jury  is  presented.1  In  one  case  the  view  is  expressed 
That  such  a  presumption  is  wholly  one  of  law,  and  it  is  for  the  court  in  all 
cases,  and  not  for  the  jury,  to  determine  the  amount  and  character  of  the  proof 

necessarv  to  overcome  it.2  _..«,,.  t„t 

3  Doctrine  that  Communication  of  Fire  Not  Prima  Facie  Negligence —a.  IN 

General  —  According  to  a  number  of  courts  of  high  authority,  the  fact 

standing  alone  of  the  communication  of  fire  raises  no  presumption  or  inference 

of  negligence.3    It  has  been  contended,  indeed,  that  the  great  weight  of 


R  Co.,  43  Minn.  334;  Burud  v.  Great  North- 
ern R.'  Co.,  62  Minn.  243;  Solum  v.  Great 
Northern  R.  Co.,  63  Minn.  233. 

Missouri.  —  Coale  v.  Hannibal,  etc.,  K.  Co., 
60  Mo  227,  9  Am.  R.  Rep.  210;  Kenney  v. 
Hannibal,  etc.,  R.  Co.,  80  Mo.  573;  Miller  v. 
St  Louis,  etc.,  R.  Co.,  90  Mo.  392;  Brown 
v  Missouri  Pac.  R.  Co.,  13  Mo.  App.  462;  Sap- 
pington  v.  Missouri  Pac.  R.  Co.,  14  Mo.  App. 
86-  Hoover  v.  Missouri  Pac.  R.  Co.,  (Mo. 
1801)  16  S.  W.  Rep.  480.  And  see  Bedford  v. 
Hannibal,  etc.,  R.  Co.,  46  Mo.  456;  Clemens 
v  Hannibal,  etc.,  R.  Co.,  53  Mo.  366,  14  Am. 
Rep.  366. 

Tennessee.  —See  Burke  v.  Louisville,  etc.,  R. 
Co.,  7  Heisk.  (Tenn.)  461,  19  Am. Rep.  618. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Bartlett, 
69  Tex.  79. 

1.  Conflict  of  Evidence. —  The  mere  fact  that 
the  fire  was  set  by  an  engine,  it  has  been 
held,  has  no  such  effect  as  direct  evidence  of 
negligence  as  would  warrant  a  jury  in  so  find- 
ing, if  the  otherwise  uncontradicted  evidence 
on  the  part  of  the  railroad  company  showed 
satisfactorily  that  it  had  fully  performed  its 
duty  in  the  premises.  And  if  the  jury  should 
so  find,  it  would  be  the  right  and  duty  of  the 
court  to  set  aside  the  verdict,  as  in  any  other 
case  where  it  was  not  warranted  by  the  evi- 
dence. Karsen  v.  Milwaukee,  etc.,  R.  Co.,  29 
Minn.  12;  St.  Louis,  etc.,  R.  Co.  v.  Ludlum,  6 
Kan.  App.  700.  Compare,  however,  Hemmi 
v.  Chicago,  Great  Western  R.  Co.,  102  Iowa 
25;  Greenfield  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  270. 

Rebuttal  of  Presumption— No  Evidence  of  Actual 
Negligence.  —  When  actionable  negligence  is 
alleged  to  consist  in  the  use  of  defective  appli- 
ances, or  in  the  careless  handling  of  its  loco- 
motives by  the  defendant  company,  a  prima 
facie  case  is  made  by  showing  the  fire  to  have 
been  communicated  from  the  locomotive;  but 
such  presumption  is  rebuttable,  and  where  the 
evidence  in  rebuttal  is  clearly  and  satisfacto- 
rily against  such  presumption,  it  must  be  held 
to  be  overcome,  and  when  in  such  case  there 
is  no  evidence  whatever  of  actual  negligence, 
a  verdict  finding  negligence  is  unsupported  by 
the  evidence  and  must  be  set  aside.  Cronk  v. 
Chicago,  etc.,  R.  Co.,  3  S.  Dak.  93.  See  also, 
in  the  same  connection,  the  case  of  Menominee 
River  Sash,  etc.,  Co.  v.  Milwaukee,  etc.,  R. 
Co.,  91  Wis.  447,  which  was  an  action  for  dam- 
ages for  the  destruction  of  property  by  fire 
alleged  to  have  been  communicated  by  the  de- 


fendant's locomotive.  The  uncontradicted  evi- 
dence showed,  among  other  things,  that  the 
engine  was  properly  constructed  and  equipped 
to  prevent  the  escape  of  fire;  that  it  was  care- 
fully inspected  by  a  competent  person  on  the 
day  before  the  fire,  and  also  in  the  evening  of 
the  day  on  which  the  fire  occurred,  and  on  each 
occasion  was  found  to  be  in  good  repair  and  in 
proper  order;  and  that  it  was  properly  man- 
aged at  the  time  of  the  fire.  This  evidence  . 
was  held  as  a  matter  of  law  to  overcome  any 
inference  of  negligence  arising  from  the  mere 
fact  that  sparks  escaped  from  the  locomotive 
and  set  the  fire  in  question,  and  that  in  the  ab- 
sence of  other  evidence  of  negligence  on  the 
part  of  the  defendant  findings  in  a  special  ver- 
dict to  the  effect  that  the  fire  was  caused  by  its 
negligence  were  properly  set  aside. 

Directing  Verdict  for  Plaintiff.  —  It  is  obviously 
the  correct  doctrine  that  where  it  is  shown  that 
sparks  from  a  locomotive  set  fire  to  grass  on 
adjoining  property,  which  spread  to  and  in- 
jured the  plaintiff's  property,  the  court  may  di- 
rect a  verdict  for  the  plaintiff,  if  there  is  no  evi- 
dence that  the  locomotive  was  equipped  with 
suitable  appliances  to  prevent  the  escape  of 
fire.  Missouri,  etc.,  R.  Co.  v.  Prickryl,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  855. 

2,  See  Spaulding  v.  Chicago,  etc.,  R.  Co., 
33  Wis.  582. 

3.  View  that  Communication  of  Fire  Not  Prima 
Facie  Negligence  —  California.  —  H  ull  v.  Sacra- 
mento Valley  R.  Co.,  14  Cal.  387,  73  Am.  Dec. 
656;  Henry  v.  Southern  Pac.  R.  Co.,  50  Cal. 
176;  Butcher  v.  Vaca  Valley,  etc.,  R.  Co.,  67 
Cal.  523.  . 

Connecticut.  —  Burroughs  v.  Housatonic  R. 
Co.,  15  Conn.  124,  38  Am.  Dec.  64. 

Delaware.  —  Jefferisz/.  Philadelphia,  etc.,  R. 
Co.,  3  Houst.  (Del.)  447. 

Florida.  —  Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  I. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Ostran- 
der,  116  Ind.  259,  32  Am.  &  Eng.  R.  Cas.  361; 
Indianapolis,  etc.,  R.  Co.  v.  Paramore,  31 
Ind.  143;  Pittsburgh,  etc.,  R.  Co,  v.  Hixon, 
no  Ind.  225,  32  Am.  &  Eng.  R.  Cas.  374; 
Lake  Erie,  etc:,  R.  Co.  v.  Miller,  9  Ind.  App. 
192. 

fowa.  —  In  Iowa,  before  the  enactment  ot 
the  statute  changing  the  rule,  it  was  held  that 
the  setting  of  fire  from  an  engine  did  not  raise 
a  presumption  of  negligence.  Gandy  v.  Chi- 
cago, etc.,  R.  Co.,  30  Iowa  420,  6  Am.  Rep. 
682;  McCummons  v.  Chicago,  etc.,  R.  Co.,  33 
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American  authority,  in  the  absence  of  statute,  favors  this  view.1 

b.  Rationale  of  Rule.  — The  reason  of  this  rule  rests  in  the  considera- 
tions, first,  that  the  use  of  fire  to  propel  railroads  is  lawful,  and  second,  that 
sparks  and  coals  may  escape  notwithstanding  all  the  safeguards  which  modern 
science  has  suggested  have  been  adopted,  and  the  greatest  skill  and  care 
employed  in  the  operation  of  the  engines.2  For  this  reason,  it  is  held,  one 
who  seeks  a  recovery  must  prove  negligence  apart  from  the  mere  fact  of 
injury.3 

4.  Negligence  in  Manner  of  Commission  of  Act.  —  In  a  good  many  cases  in 
the  present  connection  negligence  is  apparent  from  the  manner  of  the  com- 
munication of  the  fire,  or  the  attending  circumstances  raise  the  presumption 
or  justify  the  inference  that  there  has  been  negligence.4    Thus,  though  the 

New  York.  —  Sheldon  v.  Hudson  River  R. 
Co.,  14  N.  Y.  218,  67  Am.  Dec.  155;  Fero  v. 
Buffalo,  etc.,  R.  Co.,  22  N.  Y.  215.  78  Am. 
Dec.  178.  Arid  see  Terry  v.  New  York  Cent. 
R.  Co.,  22  Barb.  (N.  Y.)  574;  Rood  v.  New- 
York,  etc.,  R.  Co.,  18  Barb.  (N.  Y.)  80;  Field 
v.  New  York  Cent.  R.  Co.,  32  N.  Y.  339. 

Texas.  —  Gulf,  etc.,  R.  Co  v.  Holt,  1  Tex. 
App.  Civ.  Cas.,  §  835,  11  Am.  &  Eng.  R. 
Cas.  72. 

2.  Rationale  of  Rule.  —  Butcher  v.  Vaca  Vat 
ley,  etc.,  R.  Co.,  67  Cal.  523;  Indianapolis, 
etc.,  R.  Co.  v.  Paramore,  31  Ind.  147;  Watt  v. 
Nevada  Cent.  R.  Co.,  23  Nev.  154;  Sheldon  v. 
Hudson  River  R.  Co.,  14  N.  Y.  224,  67  Am. 
Dec.  155;  Jennings  v.  Pennsylvania  R.  Co.,  93 
Pa.  St.  337.  See  also  Philadelphia,  etc.,  R. 
Co.  v.  Yeiser,  8  Pa.  St.  366. 

Judicial  Notice. —  In  the  case  of  Menominee 
River  Sash,  etc.,  Co.  v.  Milwaukee,  etc.,  R. 
Co.,  91  Wis.  447,  it  was  held  that  judicial  no- 
tice might  be  taken  of  the  fact  that  there  is  no 
device  which  will  wholly  prevent  the  escape  of 
sparks  and  cinders  from  railroad  locomotives. 
But  this  case,  it  should  be  observed,  was  not 
one  denying  the  presumption  of  negligence. 

3.  Negligence  Apart  from  Mere  Fact  of  Injury. 
—  Butcher  v.  Vaca  Valley,  etc.,  R.  Co.,  67  Cal. 
523- 

4.  Negligence    in    Manner   of  Commission  — 

United  States.  —  Missouri  Pac.  R.  Co.  v. 
Texas,  etc.,  R.  Co.,  41  Fed.  Rep.  917. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v. 
Malone,  109  Ala.  509. 

California.  —  Hull  v.  Sacramento  Valley  R. 
Co.,  14  Cal.  387,  73  Am.  Dec.  656. 

Florida. — Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1. 

Illinois.  —  Toledo,  etc.,  R.  Co.  v.  Kingman, 
49  HI.  App.  43. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Mc- 
Corkle,  12  Ind.  App.  6ol. 

Iowa.  —  Jackson  v.  Chicago,  etc.,  R.  Co.,  31 
Iowa  176,  7  Am.  Rep.  120. 

Minnesota.  —  Woodson  v.  Milwaukee,  etc., 
R.  Co.,  21  Minn.  60;  Karsen  v.  Milwaukee, 
etc.,  R.  Co.,  29  Minn.  12. 

Mississippi.  —  Mobile,  etc.,  R.  Co.  v.  Gray, 
62  Miss.  383. 

Missouri.  —  Fitch  v.  Pacific  R.  Co.,  45  Mo. 
322. 

Nevada.  —  Longabaugh  z\  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  295. 

New  York.  —  McCaig  v.  Erie  R.  Co..  8  Hun 
(N.  Y.)  599;  Sheldon  v.  Hudson  River  R.  Co., 
14  N.  Y.  218,  67  Am.  Dec.  155;  Bradshaw  v. 
Rome,  etc.,  R.  Co.,  (Supreme  Ct.)  17  N.  Y.  St. 
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Iowa  187;  Garrett  v.  Chicago,  etc.,  R.  Co.,  36 
Iowa  121;  Babcock  v.  Chicago,  etc.,  R.  Co., 
62  Iowa  593,  11  Am.  &  Eng.  R.  Cas.  63, 
adhered  to  on  rehearing,  62  Iowa  598,  13  Am. 
&  Eng.  R.  Cas.  477. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Butts,  7 
Kan.  308;  Atchison,  etc.,  R.  Co.  v.  Stanford, 
12  Kan.  354,  15  Am.  Rep.  362.  But  see  supra 
as  to  statute  changing  rule. 

Nevada. — Longabaugh  v.  Virginia  City,  etc., 
R.  Co.,  9  Nev.  295. 

New  York.  —  Collins  v.  New  York  Cent., 
etc.,  R.  Co.,  5  Hun  (N.  Y.)  503:  McCaig  v. 
Erie  R.  Co.,  8  Hun  (N.  Y.)  599;  Bradshaw  v. 
Rome,  etc.,  R.  Co.,  49  Hun  (N.  Y.)  605,  1  N. 
Y.  Supp.  691;  Rood  v.  New  York,  etc.,  R.  Co., 
18  Barb.  (N.  Y.)  80;  Sheldon  v.  Hudson  River 
R.  Co.,  14  N.  Y.  224,  67  Am.  Dec.  155,  revers- 
ing 29  Barb.  (N.  Y.)  226;  Fero  v.  Buffalo,  etc., 
R.  Co.,  22  N.  Y.  215,  78  Am.  Dec.  178;  Frier 
v.  Delaware,  etc.,  Canal  Co.,  86  Hun  (N.  Y.) 
464;  Dougherty  v.  King,  22  N.  Y.  App.  Div. 
610.  See,  however,  as  somewhat  inconsistent 
with  the  rule  as  announced  in  the  foregoing 
New  York  cases,  the  case  of  Case  v.  Northern 
Cent.  R.  Co.,  59  Barb.  (N.  Y.)  644.  And  see 
also  in  the  same  connection  the  case  of 
Genung  v.  New  York,  etc.,  R.  Co.,  (Supreme 
Ct.)  50  N.  Y.  St.  Rep.  511. 

Ohio.  —  Ruffner  v.  Cincinnati,  etc.,  R.  Co., 
34  Ohio  St.  96,  21  Am.  R.  Rep.  1.  But  see 
the  late  case  of  Martz  v.  Cincinnati,  etc.,  R. 
Co.,  5  Ohio  Cir.  Dec.  451,  which  announces  a 
contrary  rule  under  a  statute  referred  to. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co. 
v.  Yeiser,  8  Pa.  St.  366;  Philadelphia,  etc.,  R. 
Co.  v.  Yerger,  73  Pa.  St.  121 ;  Pennsylvania 
Co.  v.  Watson,  8.1*  Pa.  St.  293;  Jennings  v. 
Pennsylvania  R.  Co.,  93  Pa.  St.  337;  Taylor 
v.  Pennsylvania  Schuylkill  Valley  R.  Co.,  174 
Pa.  St.  171. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Holt,  1  Tex. 
App.  Civ.  Cas.,  §  835,  11  Am.  &  Eng.  R.  Cas. 
72;  East  Line,  etc.  R.  Co.  v.  Hart,  2  Tex. 
App.  Civ.  Cas.,  §  419.  But  see  Texas,  etc., 
R.  Co.  v.  Ervay,  3  Tex.  App.  Civ.  Cas..  §  46, 
and  other  Texas  cases  announcing  a  different 
rule,  supra. 

Virginia.  —  Bernard  v.  Richmond,  etc.,  R. 
Co.,  85  Va.  792,  17  Am.  St.  Rep.  103.  But  see, 
for  announcement  of  a  contrary  doctrine,  Pat- 
teson  v.  Chesapeake,  etc.,  R.  Co.,  94  Va.  16; 
Kimball  v.  Borden,  95  Va.  203. 

1.  Indiana.  —  Indianapolis,  etc.,  R.  Co.  v. 
Paramore,  31  Ind.  147. 

Kansas.  —  Kingman,  C.  J.,  in  Kansas  Pac. 
R.  Co.  v.  Butts,  7  Kan.  308. 


Evidence. 


FIRES. 


In  General. 


^Pre  fact  of  the  escape  of  burning  coal  from  an  engine  may  be  insufficient 
?!dence  of  negligence,  yet  in  connection  with  other  circumstances  it  may 
^efd  o  show  sugchgnegligence-  as  where  the  result  shown  is  such  as  would 
not  ordinarily  have  occurred  where  an  engine  was  properly  constructed  and 
rontmlled  2  Such  cases,  it  should  be  noted,  do  not  touch  the  question  of  the 
nresumption  of  negligence  from  the  bare  fact  of  the  communication  of  fire, 
[hough  they  are  often  confused  or  included  with  adjudications  directly  on  the 

POiX*  Evidence -1.  In  General.  -  There  is  vast  conflict  of  authority  on  the 
subiect  of  the  evidence  admissible  in  actioris  for  damages  for  property 
des  roved  by  fire,  particularly  with  reference  to  the  origin  of  the  fire  and  neg- 
ligence-questions of  paramount  importance  in  the  present  connection 

b  AdmissibSity  Question  for ^Court.  -  It  must  be  almost  unnecessary  to  state  that 
the  competency  of  evidence  in  actions  for  damages  for  fire  is  one  for  the  pre- 
liminary  determination  of  the  court.3 


Rep  307;  Field  v.  New  York  Cent.  R.  Co.,  32 
N  Y  33Q-  Bedell  v.  Long  Island  R.  Co.,  44 
n'  y'  367  4  Am.  Rep.  6S8.  And  see  Dough- 
erty 'v.  King,  22  N.  Y.  App.  Div.  610. 

Pennsylvania.  —  Pennsylvania  Co.  v.  Wat- 
son 81*  Pa.  St.  293;  Henderson  v.  Philadel- 
phia, etc.,  R.  Co.,  144  Pa.  St.  469.  27  Am.  St. 

ReP-     652'  T  .  ... 

Tennessee.  —  Burke  v.  Louisville,  etc.,  K. 
Co.,  7  Heisk.  (Tenn.)  461,  19  Am.  Rep. ^618. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  McDon- 
ough,  r  Tex.  App.  Civ.  Cas.,  S  651. 

1.  Jacksonville,  etc.,  R.  Co  v.  Peninsular 
Land  etc.,  Co.,  27  Fla.  1;  Bradshaw  v.  Rome, 
etc.,  R.  Co.,  (Supreme  Ct.)  17  N.  Y.  St.  Rep. 
307. 

Several  Successive  Fires.  —  The  circumstance 
that  the  particular  train  in  question  was  fol- 
lowed by  a  series  of  fires  along  its  course, 
taken  in  connection  with  the  finding  of  coals  at 
the  point  where  the  fire  broke  out,  had  a  tend- 
ency not  only  to  show  that  the  fire  was  set  by 
the  engine,  but  also  that  the  engine  was  de- 
fective in  construction  or  negligently  man- 
aged. Granting  that  a  single  fire  may  be  set 
by  an  engine  well  constructed,  in  perfect 
order,  and  carefully  and  skilfully  operated, 
yet  when  several  fires  were  kindled  in  rapid 
succession  by  the  single  engine  a  presumption 
of  negligence  is  raised  which  it  is  incumbent 
upon  the  company  to  repel  by  proving  that  the 
engine  was  supplied  with  the  best  appliances 
for  preventing  the  escape  of  fire  and  was  care- 
fully operated  by  skilful  men.  Woodson  v. 
Milwaukee,  etc.,  R.  Co.,  21  Minn.  60. 

Scattering  Coals.  —  The  fact  that  sparks  of 
coals  are  scattered  along  the  defendant's  line 
of  road,  in  such  quantities  as  to  endanger 
property  of  abutting  premises,  is  sufficient  to 
support  an  inference  that  the  engines  were 
improperly  constructed  or  managed.  Fitch  v. 
Pacific  R.  Co.,  45  Mo.  322;  Field  v.  New  York 
Cent.  R.  Co.,  32  N.  Y.  339;  Pennsylvania  Co. 
v.  Watson,  8:*  Pa.  St.  293;  Houston,  etc.,  R. 
Co.  v.  McDonough,  1  Tex.  App.  Civ.  Cas., 
§651. 

Z.Alabama.  —  Louisville,  etc.,  R.  Co.  v. 
Malone,  109  Ala.  509. 

California.  —  Hull  v.  Sacramento  Valley  R. 
Co.,  14  Cal.  387,  73  Am.  Dec.  656. 

Florida.  —  Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1,  49  Am. 
&  Eng.  R.  Cas.  603. 


Illinois.  —  Toledo,  etc,  R.  Co.  v.  Kingman, 
49  111.  App.  43;  Louisville,  etc.,  Consol.  R. 
Co.  v.  Black,  54  HI-  App.  82. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Mc- 
Corkle,  12  Ind.  App.  691. 

/owa.  —  Jackson  v.  Chicago,  etc.,  R.  Co.,  31 
Iowa  176,  7  Am.  Rep.  120. 

New  York.  —  Field  v.  New  York  Cent.  K. 
Co.,  32  N.  Y.  339.  affirming  29  Barb.  (N. Y.) 
176.    And  see  McCaig  v.  Erie  R.  Co.,  8  Hun 

^NWhere5Sparks  of  Large  Size  Are  Emitted,  which, 
carried  to  a  long  distance,  set  fire  to  fields 
fences,  or  buildings,  it  may  well  be  inferred 
that  the  engine  is  not  provided  with  a  suffi- 
cient spark  arrester.  Henderson  v.  Philadel- 
phia, etc.,  R.  Co.,  144  Pa.  St.  461,  27  Am.  St. 
Rep.  652,  48  Am.  &  Eng.  R.  Cas.  16. 

Distance  of  Emission.  —  In  the  case  of  Mis- 
souri Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  41 
Fed.  Rep.  917,  it  was  held  a  fair  presumption 
that  the  engine  which  emitted  sparks  to  a 
height  of  fifty  feet,  which  were  carried  a  dis- 
tance of  one  hundred  feet  from  the  road,  was 
not  equipped  with  a  proper  spark  arrester  or 
was  out  of  order. 

3.  Admissibility  of  Evidence  Question  lor 
Court.  —  Whether  or  not  evidence  tending  to 
prove  the  setting  of  two  other  fires  about  the 
same  time  by  the  engine  that  caused  the  de- 
struction of  the  plaintiff's  property  is  admissible 
as  tending  to  prove  negligence  on  the  part  of 
the  defendant,  is  a  matter  of  law  for  the  court; 
and  an  instruction  by  the  court  to  the  jury 
that  such  evidence  was  admissible  for  the  pur- 
pose stated  is  proper.  Smith  v.  Chicago,  etc., 
R.  Co.,  4  S.  Dak.  71- 

Hearsay  Evidence.  —  A  witness  cannot  testily 
what  he  heard  a  stranger  say  at  the  scene  of 
the  fire  out  of  which  the  action  arose,  as  to  the 
origin  of  the  fire.  Such  evidence  is  inadmissi- 
ble as  hearsay.  Jacksonville,  etc  ,  R.  Co  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  I  But 
where  such  a  question  was  erroneously  per- 
mitted, it  will  not  be  deemed  reversible  error 
where  the  answer  was  not  responsive,  and 
nothing  was  in  fact  stated  as  to  the  origin  of 
the  fire.    Chicago,  etc.,  R.  Co.  v.  Long,  16  lnd. 

App.  401.  ,  , 

Declarations  by  the  Plaintiffs  Husband  as  to  the 

origin  of  the  fire  have  been  held  incompetent 
as  against  the  plaintiff  where  the  husband  was 
not  a  party  to  the  suit,  had  no  interest  in  the 
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Evidence. 


FIRES. 


Circumstantial  Evidence. 


W.igM  and  sufficiency  for  Jury.  -  The  weight  and  sufficiency  of  evidence  in 

actions  for  damages  for  fires  is  purely  a  question  for  the  consideration  of 
jury,  and  they  may  take  into  consideration  the  peculia ^  circumstances  5 
attending  the  conflagration,  as  tending  to  shov/negligence ^orThe  wSt  of 

Evidence  in  Irrelevant  Issues. -In  such  actions  as  are  the  present  subiec  of 
consideration  evidence  should  not,  of  course,  be  admitted  which  bea«  onto 
upon  irrelevant  issues,  or  which  has  no  legitimate  connection  wlfh  the  iss^ 

2.  Doctrine  of  Liberality  in  Rule  of  Admission.  -  It  has  been  held  that  on 
account  of  the  general  nature  and  circumstances  of  cases  i^^tteHah^ 
ra. hoads  for  fires,  a  greater  liberality  in  the  admission  of  evidence  is  permitted 
both  as  to  the  origin  of  the  fire  and  the  defendant's  negligence  han  n  o  he^ 
cases  of  damages  for  tortious  injuries.3  S«u.c,  man  in  otner 

3.  Circumstantial  Evidence — a   In  P,fnfpai       tu„-    •  , 


property,  and  no  right  to  bind  the  owner  by  his 
declarations,  nor  was  shown  to  have  been  the 
plaintiff's  agent  for  that  purpose.  It  was  also 
noted  in  this  case  that  the  declarations  were 
made  subsequent  to  the  event  in  question 
Louisville,  etc.,  R.  Co.  v.  Richardson,  66  Ind' 
43.  32  Am.  Rep.  94. 

Immaterial  Whether  Essential  Evidence  Cornea 
from  Plaintiff  or  Defendant.  —  Where  the  fact  of 
damage  from  the  fire  of  the  railroad  was  estab- 
lished by  the  sufferer,  and  the  manner  in 
which  the  fire  was  communicated  also  ap- 
peared,  it  was  held  immaterial  whether  the 
evidence  came  from  the  plaintiff  or  from  the 
defendant;  and  it  went  properly  to  the  jury 
whose  province  it  was  to  judge  of  the  fact  of 
negligence.  McCready  v.  South  Carolina  R 
Co.,  2  Strobh.  L.  (S.  Car.)  356. 

1.  Weight  and  Sufficiency  for  Jury.  —  Louis- 
ville, etc.,  R.  Co.  v.  Malone,  109  Ala.  500- 
Wabash  R.  Co.  v.  Smith,  42  111.  App  527' 
Dunning  v.  Maine  Cent.  R.  Co.,  91  Me  87' 
Tyler  v.  Ricamore,  87  Va.  466. 

Conflict  Between  Direct  and  Circumstantial  Evi- 
dence. —  Where  circumstantial  evidence  tend- 
ing to  show  negligence  on  the  part  of  the  rail- 
road company  in  permitting  fire  to  escape  from 
its  engines  is  introduced  by  the  plaintiff,  and 
the  defendant  afterward  introduces  direct  and 
positive  evidence  tending  to  show  the  con- 
trary, it  is  nevertheless  a  question  for  the  jury 
to  determine  whether  there  has  been  negli- 
gence and  which  evidence  is  entitled  10  the 
greatest  credit.  Atchison,  etc.,  R.  Co  v 
Bales,  16  Kan.  252;  St.  Joseph,  etc.,  R.  Co. 
v.  Chase,  n  Kan.  47;  Atchison,  etc.,  R.  Co.  v 
Campbell,  16  Kan.  200;  White  v.  Missouri 
Pac.  R.  Co.,  31  Kan.  280.  Compare  East 
Line,  etc..  R.  Co.  v.  Hart,  2  Tex.  App.  Civ 
Cas.,  §  419. 

2.  Illustration  —  Limiting  Evidence  to  Particu- 
lar Negligence.  —  Where  it  appeared  that  the 
railroad  company's  negligence  consisted  in  the 
accumulation  of  combustible  materials  along 
its  right  of  way,  the  court  may  properly  ex- 
clude testimony  tending  to  show  what  kind  of 
stack,  firebox,  or  ashpan  was  in  use  on  the 
engine  at  the  time.  Indiana,  etc.,  R  Co.  v 
Overman,  no  Ind.  538,  29  Am.  &  Eng.  R. 
Cas.  161.  And  similarly,  where,  in  an  action 
against  a  railroad  company  for  the  destruction 
by  fire  of  grass  and  fencing  on  the  plaintiff's 
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land,  the  damage  is  alleged  to  have  been 
caused  by  the  defendant's  failure  to  equip  its 
engines  with  the  requisite  appliances  for  pre- 
venting the  escape  of  sparks,  it  was  held  that 
evidence  that  the  fire  was  caused  by  the  use  of 
inferior  fuel  is  inadmissible.  Galveston  etc 
K.  Co.  v.  Rheiner,  (Tex.  Civ.  App.  1894)  25  s' 
W.  Rep.  971.  J 

Where  It  Appeared  that  the  Fire  Did  Not  Have 
Its  Origin  m  Sparks  from  the  defendant's  loco- 
motive, it  was  not  prejudicial  error  to  exclude 
evidence  that  cotton  similarly  stored  had  pre- 
viously caught  fire  from  such  sparks.  Martin 
v  St.  Louis  etc.,  R.  Co.,  55  Ark.  510,  56  Am. 
&  Eng.  R.  Cas.  112. 

In  an  Action  for  Firing  the  Plaintiffs  Woods 
proof  that  the  defendant  did  not  give  notice  to 
every  person  living  within  a  mile  of  the  place 
intended  to  be  fired  is  not  competent  if  the 
plaintiff  was  notified.  Saussy  v.  South  Florida 
K.  Co.,  22  Fla.  327. 

See  for  Other  Illustrations  Gates  v.  Chicago 
etc.   R.  Co.,  44  Mo.  App.  488;  Lester  v.  Kanl 
sas  City,  etc.,  R.  Co..  60  Mo.  265;  Pierce  v 
Worcester,  etc.,  R.  Co..  105  Mass.  199;  Home 
Ins.  Co.  v.  Pennsylvania  R.  Co.,  11  Hun  (N 
Y  )  182;  Allard  v.  Chicago,  etc.,  R.  Co..  73 
Wis.  165.  J 
8.  Liberality  in  Rules  of  Admission.  —  Union 
Pac  R.  Co.  v.  De  Busk,  12  Colo.  294,  13  Am 
St  Rep.  221;  Pittsburgh,  etc.,  R.  Co.  v.  Noel, 
77  Ind.  no;  Gandy  v.  Chicago,  etc.,  R.Co  30 
Iowa  420,  6  Am.  Rep.  682;  Atchison,  etc.  'r. 
Co.  z/  Stanford,  12  Kan.  354,  15  Am.  Rep.  ^62. 

4.  Circumstantial    Evidence  —  Alabama  — 
Louisville,  etc.,  R.  Co.  v.  Malone,  100  Ala 
509. 

Delaware.  —  Maull  v.  Wilson,  2  Harr  (Del  ) 
443- 

Georgia.  — -  Brown  v.  Benson,  98  Ga.  372- 
Georgia  R.  Co.  v.  Lawrence,  74  Ga.  534 

Indiana.  —  Ohio,  etc.,  R.  Co.  v.  Trapp,  4 
Ind.  App.  69;  Terre  Haute,  etc.,  R.  Co.  v. 
Walsh,  n  Ind.  App.  13;  Chicago,  etc.,  R.  Co. 
v.  Zimmerman,  12  Ind.  App.  504. 

Iowa.  —  Babcock  v.  Chicago,  etc.,  R.  Co.,  62 
Iowa  593;  Gandy  v.  Chicago,  etc.,  R.  Co.,  30 
Iowa  420,  6  Am.  Rep.  682;  Babcock  v  Chi- 
cago, etc.,  R.  Co.,  62  Iowa  593,  n  Am.  &  Eng. 
R.  Cas.  63. 

Kansas.  —  St.  Joseph,  etc..  R.  Co.  v.  Chase, 
11  Kan.  47;  Atchison,  etc.,  R.Co.  v.  Stanford, 
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Evidence, 


FIRES. 


Circumstantial  Evidence. 


As  Defects  in  an  Engine  and  Negligence  in  Its  Management,  it  has  been  said,  are  mat- 
ters oeculiarly  within  the  knowledge  of  the  company,  it  is  not  reasonable  to 
expect  of  a  stranger  direct  evidence  of  the  defects  or  negligence.1    And  the 

12  Kan.  354,  15  Am.  Rep.  362;  Atchison,  etc., 
R  Co  v  Bales,  16  Kan.  256;  Atchison,  etc., 
R  Co.  v.  Campbell,  16  Ksn.  200;  Missouri 
Pac  R  Co.  v.  Kincaid,  2Q  Kan.  654;  St. 
Louis  etc.,  R.  Co.  v.  Stevens,  3  Kan.  App. 
176-  Atchison,  etc.,  R.  Co.  v.  Matthews,  58 
KaA.  447;  Clark  v.  Ellithorpe,  7  Kan.  App. 

^Kentucky.  —  Shadoan  v.  Hall,  (Ky.  1895)  30 
S.  W.  Rep.  876. 
Maine.  —  Dunning  v.  Maine  Cent.  K.  tx>., 

01  Me.  87.  „ 
Massachusetts.  —  Wild  v.  Boston,    etc.,  K. 

Co.,  171  Mass.  245. 

Michigan.  —  Lillibridge  v,  McCann,  (Mich. 
1898)  75SN.  W.  Rep.  288. 

Minnesota.  —  Wolff  v.  Chicago,  etc.,  R.  Co., 
34  Minn.  215;  Nelson  v.  Chicago,  etc.,  R. 
Co.,  35  Minn.  170;  Hayes  v.  Chicago,  etc.,  R. 
Co.!  45  Minn.  17.  _ 

Missouri.  —  Kenney  v.  Hannibal,  etc.,  K. 
Co  70  Mo.  243;  Torpey  v.  Missouri  Pac.  R. 
Co!',  64  Mo.  App.  382,  2  Mo.  App.  Rep.  1004. 

Nevada.  —  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  271 ;  Watt  v.  Nevada  Cent. 
R.  Co.,  23  Nev.  154.  _ 

New  York.  —  Cook  v.  Champlain  Transp. 
Co  1  Den.  (N.  Y.)  91;  Jamieson  v.  New  York, 
etc'  R.  Co.,  11  N.  Y.  App.  Div.  50;  Bedell  v. 
Long  Island  R.  Co.,  44  N.  Y.  367,  4  Am.  Rep. 
688. 

Ohio.  —  Lake  Side,  etc.,  R.  Co.  v.  Kelly,  10 
Ohio  Cir.  Ct.  Rep.  322,  6  Ohio  Cir.  Dec.  555,  3 
Ohio  Dec.  319. 

Pennsylvania.  —  Henderson  v.  Philadelphia, 
etc.,  R.  Co.,  144  Pa.  St.  461,  27  Am.  St.  Rep. 
652. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Holt,  1  Tex. 
App.  Civ.  Cas.,  §  835,  11  Am.  &  Eng.  R.  Cas. 
,72;  Ft.  Worth,  etc.,  R.  Co.  v.  Ratliffe,  2  Tex. 
App.  Civ.  Cas.,§  681;  Missouri  Pac.  R.  Co.  v. 
Avers,  (Tex.  1888)  8  S.  W.  Rep.  538. 

'Virginia. — Tutwiler  v.  Chesapeake,  etc., 
R.  Co.,  95  Va.  443- 

Wisconsin.  —  Donovan  v.  Chicago,  etc.,  R. 
Co.,  g3  Wis.  373;  Brusberg  v.  Milwaukee, 
etc.,  R.  Co.,  55  Wis.  106. 

And  see  also  cases  cited  in  other  notes  to 
this  subdivision. 

Evidence  of  Origin  of  Fire.  —  Although  the 
evidence  as  to  the  immediate  cause  of  a  fire  is 
entirely  circumstantial/  yet  when  the  testi- 
mony tends  to  show  the  use  of  insufficient  spark 
arresters  by  the  company,  a  sufficient  case  is 
made  out  to  submit  to  the  jury.  Gowen  v. 
Glaser,  (Pa.  1886)  10  Atl.  Rep.  417. 

Under  Statute  Dispensing  with  Necessity  for 
Negligence.  —  It  has  been  intimated  in  at  least 
one  case  that  under  a  statute  where  the  only 
facts  to  be  established  were  the  origin  of 
the  fire  and  the  damage,  the  railroad^  there- 
upon being  liable  irrespective  of  negligence, 
courts  should  perhaps  be  less  easily  satisfied 
with  circumstantial  evidence  to  establish  the 
origin  of  the  fire.  Thus  in  Union  Pac.  R.  Co. 
v.  Arthur,  2  Colo.  App.  159,  the  court  said: 
"  We  could  not  say  that  under  an  arbitrary 
statute,  where  the  only  facts  to  be  established 
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were  the  origin  of  the  fire  and  damage,  that 
the  origin  of  the  fire  could  be  established  by 
inference.  Such  construction  would  leave  a 
corporation  too  much  at  the  mercy  of  design- 
ing men,  and  we  held  [in  Denver,  etc.,  R.  Co. 
v.  De  Graff,  2  Colo.  App.  42]  that  the  origin  of 
the  fire  should  be  established  like  any  other 
important  fact,  and  reversed  the  judgment 
mainly  for  want  of  sufficient  evidence  to  estab- 
lish the  origin."  This  distinction,  however, 
does  not  seem  to  be  satisfactory.  The  origin 
of  the  fire  is  as  essential  in  a  case  where  negli- 
gence is  the  gist  of  the  action  as  where  it  is 
not. 

Inference  from  Aiding  in  Extinguishing.— 

That  a  railroad  company  aided  in  putting  out 
a  fire  burning  along  its  track  does  not  tend  to 
establish  the  fact  that  it  caused  the  fire.  Den- 
ver, etc.,  R.  Co.  v.  Morton,  3  Colo.  App.  155. 

1.  Not  Reasonable  to  Expect  Direct  Evidence.  — 
Babcock  v.  Chicago,  etc.,  R.  Co.,  62  Iowa  593, 
11  Am.  &  Eng.  R.  Cas.  63;  Missouri  Pac.  R. 
Co.  v.  Kincaid,  29  Kan.  654;  Sheldon  v.  Hud- 
son River  R.  Co.,  14  N.  Y.  221,  67  Am.  Dec. 

15  Circumstantial  Evidence  Necessarily  Admitted. 

—  In  the  case  of  Sheldon  v.  Hudson  River  R. 
Co.,  14  N.  Y.  224,  67  Am.  Dec.  155,  it  was  said 
with  reference  to  the  admissibility  of  circum- 
stantial evidence:  "  The  principle  is  essential 
in  the  administration  of  justice,  inasmuch  as 
circumstantial  proof  must  in  the  nature  of 
things  be  resorted  to." 

Where  Mere  Escape  of  Fire  Not  Negligence.  — 
Even  where  it  is  held  that  negligence  must  be 
shown  in  addition  to  the  mere  escape  of  fire 
from  an  engine,  the  plaintiff  will  not  ordinarily 
be  required  to  introduce  direct  evidence  of  de- 
fects in  an  engine  or  negligence  in  its  manage- 
ment. Such  matters  are  peculiarly  within  the 
knowledge  of  the  railroad  company,  and  cir- 
cumstantial evidence  on  the  part  of  the  plain- 
tiff will  not  be  held  sufficient.  Missouri  Pac. 
R.  Co.  v.  Kincaid,  29  Kan.  654. 

Slight  Circumstantial  Evidence.  —  It  has  been 
said  that  the  origin  of  the  fire  has  generally 
been  held  sufficiently  established  by  inference 
drawn  from  slight  circumstantial  evidence. 
Elliott,  J.,  in  Union  Pac.  R.  Co.  v.  De  Busk,  12 
Colo.  294,  13  Am.  St.  Rep.  221.  But  the  cir- 
cumstances shown  should,  it  was  held  in  an- 
other case,  be  adequate  to  convince  reasonable 
men  that  the  fire  was  caused  by  the  defend- 
ant's act.    Atchison,  etc.,  R.  Co.  v.  Matthews, 

58  Kan.  447-  .  ,  „  T    w  * 

Objection  that  Circumstantial  Evidence  Is  Not 
Best  Evidence.—  Evidence  that  smoke  was  seen 
along  the  defendant's  railroad  just  after  a  train 
passed  is  not  objectionable  on  the  ground  that 
it  is  not  the  best  evidence  of  a  fire  and  that  proof 
of  the  fire  itself  should  have  been  introduced, 
where  there  is  no  evidence  that  any  witnesses 
saw  the  fire  itself.  Lake  Erie,  etc.,  R.  Co.  v. 
Helmerick,  29  111.  App.  270.  And  in  the  case 
of  Kenney  v.  Hannibal,  etc.,  R.  Co.,  70  Mo. 
243,  it  was  held  that  evidence  that,  just  after 
a  train  passed,  smoke  was  seen  coming  down 
the  railroad,  and  a  fire  immediately  broke  out 
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doctrine  that  the  fact  of  negligence  on  the  part  of  a  company  in  setting  a 
fire  by  sparks  from  an  engine  may  be  established  by  circumstantial  evidence 
applies  as  well  where  the  testimony  is  offered  by  way  of  rebuttal  as  where  it  is 
produced  in  making  out  the  case  in  chief.1 

b.  Exclusion  of  Other  Origins  of  Fire.  —  It  must  be  obvious  that  evi. 
dence  that  the  fire  in  question  merely  might  have  originated  from  the  defend- 
ant  s  engines,  or  even  proof  tending  to  show  that  it  did,  is  not  entitled  to 
much  weight,  unless  the  possibility  of  origin  from  other  sources  is  excluded  * 
It  has  been  held,  indeed,  that  evidence  of  the  fact  alone  that  fire  started  and 
burned  along  the  line  of  a  railway  is  insufficient  to  support  a  finding  by  the  jury 
that  it  was  communicated  from  one  of  the  defendant's  engines.3  And  evidence 
cm  the  part  of  the  defendant  to  show  the  possibility  or  probability  of  origin 
from  other  sources  is,  of  course,  admissible.4  b 

According  to  the  Rule  of  the  New  York  Courts  it  would  seem  that  evidence  that  the 
fire  merely  might  have  been  communicated  by  the  defendant's  engines  as  evi- 
dence of  other  fires  on  other  occasions,  is  not  competent  until  qualified  by 
preliminary  proof  excluding  the  probability  of  fire  from  other  causes  5  But  it 
is  not  necessary  that  this  preliminary  proof  excluding  the  probability  of  the 
origin  of  the  fire  from  other  sources  should  be  direct  evidence,  provided  the 
facts  of  the  case  indicate  that  the  fire  probably  originated  from  the  defend- 
ant s  act.6    Nor  is  it  required  that  the  plaintiff's  preliminary  proof  should 

operating  of  a  railroad.  The  proof  required 
upon  this  point  must  be  sufficient  to  exclude 
the  probability  of  a  fire  having  been  caused 
by  some  other  means.  Denver,  etc.,  R.  Co. 
v.  De  Graff,  2  Colo.  App.  42. 

Evidence  that  Fire  Might  Have  Been  Caused  by 
a  spark  from  a  locomotive,  and  that  two  other 
fires  had  started  on  the  same  day  a  few  min- 
utes after  trains  had  passed,  will  warrant  a 
conclusion  that  a  spark  did  escape,  especially 
where  the  evidence  tends  to  disprove  the  pres- 
ence of  any  other  cause.  Wiley  v.  West  Jer- 
sey R.  Co  ,  44  N  J.  L.  247. 

8.  Insufficient  Evidence.  —  Den  ?er,  etc.,  R. 
Co.  v.  Morton,  3  Colo.  App.  155;  Lake  Erie, 
etc.,  R.  Co.  v.  Gossard,  14  Ind.  App.  2.14; 
Atchison,  etc.,  R.  Co.  v.  Hutchison,  (Kan! 
App.  1899)  56  Pac.  Rep.  144.  Compare  Dun- 
ning v.  Maine  Cent.  R.  Co.,  91  Me.  87. 

4.  Ireland  v.  Cincinnati,  etc.,  R.  Co.,  79 
Mich.  163;  East  Line,  etc.,  R.  Co.  v.  Hart,  2 
Tex.  App.  Civ.  Cas.,  £  419. 

Evidence  Too  Remote  for  the  Purpose  —  Illustra- 
tion.—  In  an  action  against  a  railroad  com- 
pany for  negligence  in  setting  fire  to  cord 
wood,  in  a  wood  yard  near  the  track,  it  was 
held  proper  to  exclude  evidence  offered  by  the 
defendant  that  fire  had  occurred  in  the  same 
wood  yard  prior  to  the  building  of  the  road. 
Longabaugh  v.  Virginia  City,  etc.,  R.  Co.,  9 
Nev.  291.  This  evidence,  it  was  held,  was  en- 
tirely too  remote  to  have  any  legitimate  effect, 
and  did  not  tend  either  to  rebut  any  evidence 
offered  by  the  plaintiff  or  to  establish  any  rele- 
vant fact  in  favor  of  the  defendant.  See  also 
Green  Ridge  R.  Co.  v.  Brinkman,  64  Md.  52, 
54  Am.  Rep.  755. 

5.  New  York  Rule.  —  See  Wheeler  v.  New 
York  Cent.,  etc.,  R.  Co.,  67  Hun  (N.  Y.)  6^9; 
Sheldon  v.  Hudson  River  R.  Co..  14  N.  Y. 
218.  6^  Am.  Dec.  155;  Crist  v.  Erie  R.  Co..  58 
N.  Y.  638.  And  see  also,  as  announcing  a 
similar  rule,  Pennsylvania  Co.  v.  Rossman.  13 
Ohio  Cir.  Ct.  Rep.  111,  7  Ohio  Cir.  Dec.  119. 

6.  Direct  Evidence  Unnecessary. —  Wheeler  v. 
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in  the  plaintiff's  field  within  one  hundred  feet 
of  the  track,  was  sufficient  to  warrant  a  sub- 
mission of  the  case  to  the  jury,  without  direct 
evidence  that  sparks  escaped  from  the  locomo- 
tive. 

Extent  and  Limits  of  Rule  of  Circumstantial 
Evidence.  —  While,  it  has  been  said,  it  is  im- 
material that  the  origin  of  the  fire  should  be 
established  by  direct  evidence,  yet  there  must 
be  some  limit  beyond  which  this  fact  cannot 
be  found  from  inference.  Otherwise,  railroad 
companies  might  be  held  liable  for  all  fires 
occurring  in  the  vicinity  of  their  tracks,  that 
could  by  any  possibility  be  attributed  to  their 
conduct,  unless  they  were  able  to  prove  that 
the  fires  were  not  so  caused.  This  rule 
would  subject  the  companies  to  such  penal- 
ties as  to  seriously  and  injudiciously  cripple  a 
business  essential  to  the  public  welfare. 
Finkelston  v.  Chicago,  etc.,  R.  Co.,  94  Wis. 
270. 

1.  Evidence  in  Rebuttal.  —  Gandy  v.  Chicago, 
etc.,  R.  Co.,  30  Iowa  420,  6  Am.  Rep.  682; 
Bibcock  v.  Chicago,  etc.,  R.  Co.,  62  Iowa  593; 
Butcher  v.  Vaca  Valley,  etc.,  R.  Co.,  67  Cal.' 
523.  See  Missouri  Pac.  R.  Co.  v.  Donaldson, 
73  Tex.  124;  Wheeler  v.  New  York  Cent., 
etc.,  R.  Co.,  67  Hun  (N.  Y.)  639;  St.  Louis, 
etc.,  R.  Co.  v.  Jones,  59  Ark.  105. 

2.  Possibility  of  Other  Origins  —  Colorado.  — 
Denver,  etc.,  R.  Co.  v.  De  Graff,  2  Colo.  App. 
42. 

Michigan.  —  Ireland  v.  Cincinnati,  etc.,  R. 
Co.,  79  Mich.  163. 

New  York.  —  Sheldon  v.  Hudson  River  R. 
Co.,  14  N.  Y.  218,  67  Am.  Dec.  155;  Crist  v. 
Erie  R.  Co.,  58  N.  Y.  638;  Wheeler  v.  New 
York  Cent.,  etc.,  R.  Co.,  67  Hun  (N.  Y.)  639. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Cullers,  81 
Tex.  382.  And  see  Missouri  Pac.  R.  Co.  v. 
Donaldson,  73  Tex.  124. 

Exclusion  of  Probability  of  Other  Fires.  — 
Juries  should  not  be  allowed  to  infer  or  pre- 
sume, for  want  of  positive  proof  to  the  con- 
trary, that  a  fire  was  communicated  by  the 
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exclude  all  possibility  of  other  origins  or  that  it  be  undisputed.  _  It  is  suffi- 
cient if  on  the  whole  the  evidence  as  to  the  exclusion  of  other  origins  presents 
a  question  for  the  jury.1 

c.  Restriction  as  to  Period  of  Time.  — Though  the  condition  of  the 
engine  or  the  circumstances  existing  at  the  very  time  of  the  fire  are  of  course 
the  material  consideration,  circumstantial  evidence  to  show  these  facts  is  not 
strictly  limited  to  the  precise  occasion  of  the  loss.2 

4.  Documentary  Evidence.  —  It  has  been  held  that  entries  in  the  defendant's 
books  as  to  the  fire  in  question  are  not  admissible  in  its  favor  though  made 
shortly  after  the  occurrence  of  the  injury.3  < 

5.  Evidence  of  Origin  of  Fire  —  a.  In  General.  — The  origin  of  the  fire  is, 
naturally,  the  first  essential  of  the  plaintiff's  case,  and  in  those  jurisdictions 
where  if  the  origin  of  the  fire  is  traced  to  the  railroad  company  negligence  is 
prima  facie  presumed,  evidence  on  this  subject  is  of  still  greater  importance. 
In  a  very  large  number  of  cases  there  is  no  direct  evidence  of  the  origin  of  the 
fire.  A  train  of  cars  passes  along  the  track,  and  within  a  short  time  thereafter 
property  on  adjacent  premises  is  discovered  on  fire.  The  question  then  is 
what  facts  can  be  exhibited  to  the  jury  from  which  they  may  properly  attrib- 
ute the  origin  of  the  fire  to  the  railroad  company?  In  this  connection  it  has 
been  held  that  evidence  that  immediately  upon  or  soon  after  the  passing  of 
the  defendant's  train  the  fire  was  started,  and  that  there  was  no  fire  on  the 
premises  before,  and  no  other  apparent  cause  for  the  fire,  warrants  an  infer- 
ence of  fact  that  the  fire  was  caused  by  the  defendant's  train.4    And,  it  has 


New  York  Cent.,  etc.,  R.  Co.,  67  Hun  (N.  Y.) 
639- 

1.  Exclusion  of  Possibilities.  —  Crist  v.  Erie 
R.  Co.,  58  N.  Y.  638. 

2.  Restriction  of  Evidence  as  to  Time.  —  See 
Perry  v.  Southern  Pac.  R.  Co.,  50  Cal.  578; 
Chicago,  etc.,  R.  Co.  v.  Boiler,  7  111.  App.  625; 
Indiana,  etc.,  R.  Co.  v.  Craig,  14  111.  App. 
407;  Baltimore,  etc.,  R.  Co.  v.  Shipley,  39 
Md.  251;  Ryan  v.  Gross,  68  Md.  377;  Haley  v. 
St.  Louis,  etc.,  R.  Co.,  69  Mo.  614;  Van  Fleet 
v.  New  York  Cent.,  etc.,  R.  Co.,  (Super.  Ct.) 
27  N.  Y.  St.  Rep.  76;  Biering  v.  Gulf,  etc.,  R. 
Co.,  79  Tex.  584;  Spaulding  v.  Chicago,  etc., 
R.  Co.,  30  Wis.  110,  11  Am.  Rep.  550;  Mis- 
souri Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  31 
Fed.  Rep.  526. 

3.  Book  Entries.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Noel,  77  Ind.  no.  In  this  case  the  court  held 
that  it  was  not  error  to  refuse  to  allow  the  de- 
fendant to  put  in  evidence  the  entries  in  books 
which  were  offered,  as  they  were  neither  res 
gestx  nor  public  records.  They  were  private 
entries  from  private  books  of  the  company, 
made  by  its  agents  in  the  course  of  their  busi- 
ness, but  not,  it  was  decided,  on  that  account 
admissible  as  evidence,  however  useful  they 
may  or  might  have  been  as  memoranda  to  be 
used  in  refreshing  the  memory  of  the  witness 
who  made  them.  Nor  is  a  railroad  company's 
record  of  the  inspection  of  its  engines,  admis- 
sible in  an  action  for  fire  set  by  a  locomotive. 
Baltimore,  etc.,  R.  Co.  v.  Tripp,  175  111.  251. 
And  similarly,  in  the  case  of  Tyler  v.  Chicago,, 
etc.,  R.  Co..  102  Iowa  632,  it  was  held  that  the 
exclusion  of  entries  made  by  witnesses  of 
facts  already  positively  testified  to  by  the  de- 
fendant's inspector  of  engines,  was  not  preju- 
dicial error  as  to  the  defendant. 

But  Consider  in  This  Connection  the  case  of 
Canada  Cent.  R.  Co.  v.  McLaren,  8  Ont.  App. 
564,  where  it  appeared  that  after  the  fire  which 
13  C.  of  L.— 33  5 


caused  the  destruction  of  the  plaintiff's  lum- 
ber, the  defendant's  engine  driver,  who  was 
in  charge  of  the  locomotive  alleged  to  have 
communicated  the  fire  on  the  day  the  fire  oc- 
curred, made  an  entry  in  what  was  termed  the 
"  repairs  book,"  kept  in  the  defendant's  shop, 
as  follows:  "  Bottom  rim  of  bonnet  in  stack 
wants  making  tight;  *  *  *  screen  wanted 
in  front  of  ashpan."  It  was  held  by  a  divided 
court  that  such  evidence  was  admissible  on 
the  part  of  the  plaintiff,  said  engine  driver 
being  called  as  a  witness  and  declaring  that 
such  entries  were  made  in  the  usual  course  of 
his  duties. 

Schedule  of  Property  Destroyed. —  In  the  case 
of  Hoskinson  v.  Central  Vermont  R.  Co.,  66 
Vt.  618,  the  plaintiff  produced  a  schedule  of 
the  property  alleged  to  have  been  destroyed  by 
fire,  and  testified  that  he  had  lost  the  articles 
enumerated,  and  the  paper  was  admitted  as  a 
part  of  his  testimony.  Upon  cross-examina- 
tion it  appeared  that  the  plaintiff  himself  had 
no  knowledge  as  to  many  of  the  articles,  the  list 
having  been  made  with  the  assistance  of  his 
wife,  who  was  not  called  as  a  witness.  It  was 
held,  however,  that  the  paper  was  properly 
submitted  to  the  jury  against  the  objection  of 
the  defendant,  and  that  if  the  defendant  de- 
sired any  particular  instructions  in  regard  to 
it  they  should  have  been  requested. 

Refreshing  Memory  from  Memorandum.  —  In 
an  action  against  a  railroad  company  to  recover 
for  loss  of  property  destroyed  by  fire  result- 
ing from  the  negligence  of  the  company,  it 
was  held  proper  to  permit  the  plaintiff  in  giv- 
ing his  testimony  to  refresh  his  memory  from 
a  memorandum  he  had  made  of  the  articles 
destroyed,  shortly  after  the  occurrence.  Chi- 
cago, etc.,  R.  Co.  v.  McCahill,  56  111.  28. 

4.  Evidence  as  to  Origin  of  Fire  —  England.  — 
Smith  v.  London,  etc.,  R.  Co.,  L.  R.  6  C.  P. 
14,  40  L.  J.  C.  P.  21,  23  L.  T.  N.  S.  678,  19  W. 
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been  held,  this  inference  may  still  be  indulged  though  the  defendant's  wit- 
nesses testify  that  the  engine  was  of  proper  construction  and  equipment  and 
carefully  and  skilfully  handled.1 

Presumption  Strengthened  by  Surrounding  Circumstances.  —  It  would  seem  also  that  the 

more  favorable  to  the  communication  of  fire  from  the  engine  the  conditions  of 
wind  and  weather,  and  location  and  nature  of  property,  the  stronger  the  infer- 
ence that  it  was  in  fact  so  communicated.3 

b.  Evidence  of  Other  Fires  — (i)  Other  Fires  by  Same  Engine.  —  If 
in  an  action  against  a  railroad  corporation  it  is  relied  on  in  defense  that  no 
burning,  sparks  could  reach  so  far  as  to  set  fire  to  the  property,  evidence  is 
competent  to  show  that  the  same  engine,  using  similar  fuel,  has,  on  other 
occasions,  emitted  burning  sparks  which  have  been  carried  as  great  a  dis- 
tance.3 And  it  should  be  shown,  it  has  been  held,  that  at  the  time  of  the 
communication  of  the  other  fires,  the  engine  was  in  substantially  the  same  con- 
dition as  when  the  particular  fire  in  question  was  started.4  In  many  cases, 
however,  it  is  held  generally  and  without  qualification,  that  evidence  of  other 
fires  by  the  same  engine  at  or  about  the  time  of  the  setting  fire  to  the  plain- 
tiff's property  is  admissible  to  show  a  likelihood  that  the  latter  fire  was  so 
started,5  and  likewise  evidence  of  the  distance  to  which  sparks  emitted  by  the 


R.  230,  affirming  L.  R.  5  C.  P.  98,  39  L.  J.  C. 
P.  68,  21  L.  T.  N.  S.  688,  18  W.  R.  343. 

Colorado.  —  Union  Pac.  R.  Co.  v.  De  Busk, 
12  Colo.  294,  13  Am.  St.  Rep.  221,  38  Am.  & 
Eng.  R.  Cas.  321.  Compare,  however,  Den- 
ver, etc.,  R.  Co.  v.  Morton,  3  Colo.  App.  155. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Quaint- 
ance,  58  111.  389.  See  also  Chicago,  etc.,  R. 
Co.  v.  Esten,  178  111.  192. 

Iowa. — Johnson  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  666.  And  see  Tyler  v.  Chicago,  etc.,  R. 
Co.,  102  Iowa  632. 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Kincaid, 
29  Kan.  654. 

Minnesota.  —  Karsen  v.  Milwaukee,  etc.,  R. 
Co.,  29  Minn.  12,  7  Am.  &  Eng.  R.  Cas.  501; 
Dean  v.  Chicago,  etc.,  R.  Co.,  39  Minn.  413, 
12  Am.  St.  Rep.  659. 

Nevada.  —  See  Watt  v.  Nevada  Cent.  R. 
Co.,  23  Nev.  154. 

New  York.  —  Genung  v.  New  York,  etc.,  R. 
Co.,  66  Hun  (N.  Y.)  632,  21  N.  Y.  Supp.  97; 
Billings  v.  Fitchburg  R.  Co.,  58  Hun  (N.  Y.) 
605,  11  N.  Y.  Supp.  837. 

North  Dakota.  —  Gram  v.  Northern  Pac.  R. 
Co.,  1  N.  Dak.  252,  45  Am.  &  Eng.  R.  Cas. 
544. 

South  Dakota.  —  Yankton  F.  Ins.  Co.  v.  Fre- 
mont, etc.,  R.  Co.,  7  S.  Dak.  428. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Bohan- 
non,  85  Va.  293. 

Wisconsin.  —  Gibbons  v.  Wisconsin  Valley 
R.  Co.,  66  Wis.  161;  Abbot  v.  Gore,  74  Wis. 
509- 

Evidence  Held  Too  Uncertain  —  Illustration.  — 

In  the  case  of  Musselwhite  v.  Atlantic,  etc., 
R.  Co.,  4  Hughes  (U.  S.)  166,  the  evidence 
showed  that  soon  after  a  freight  train  passed, 
a  large  shop  that  stood  near  the  track  was  on 
fire  (the  fire  having  started  in  the  upper  story, 
inside,  near  a  window  in  which  a  part  of  a 
pane  of  glass  was  broken,  being  the  only  open- 
ing in  the  building),  as  the  plaintiff  claimed, 
by  a  spark  from  the  engine.  The  engine  was 
proved  to  be  in  good  condition,  and  there  was 
no  proof  of  negligence  in  its  management. 
There  were  no  fires  burning  in  the  building  at 


the  time,  and  no  other  theory  was  set  up  as  to 
the  origin  of  the  fire.  It  was  held  that  such, 
evidence  was  too  uncertain  to  justifv  a  finding 
for  the  plaintiff. 

1.  Chicago,  etc.,  R.  Co.  v.  Quaintance,  5& 
111.  389;  Johnson  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa  666;  Abbot  v.  Gore,  74  Wis.  509. 

2.  Dryness  of  Season  —  Strength  of  Wind  —  In- 
tervening Combustibles.  —  Beggs  v.  Chicago, 
etc.,  R.  Co.,  75  Wis.  444;  Chicago,  etc.,  R. 
Co.  v.  Quaintance,  58  111.  389. 

3.  Other  Fires  by  Same  Engine.  —  Ross  v.  Bos- 
ton, etc.,  R.  Co.,  6  Allen  (Mass.)  87. 

Subsequent  Fires.  —  It  is  competent  for  the 
plaintiff  to  prove  that  two  weeks  after  the  fire 
the  same  engine  was  seen  to  emit  such  sparks 
at  the  point  where  the  fire  occurred  as  would 
have  been  sufficient  to  occasion  it.  Nashville, 
etc.,  R.  Co.  v.  Tyne,  (Tenn.  1882)  7  Am.  & 
Eng.  R.  Cas.  515.  But  evidence  of  fires 
caused  by  the  same  engine  two  or  three 
months  after  the  fire  in  question  has  been 
held  incompetent.  Menominee  River  Sash, 
etc.,  Co.  v.  Milwaukee,  etc.,  R.  Co.,  91  Wis. 
447- 

4.  Similarity  of  Condition.  —  Collins  v.  New 
York  Cent.,  etc.,  R.  Co.,  109  N.  Y/243,  32  Am. 
&  Eng.  R.  Cas.  366,  reversing  39  Hun  (N.  Y.> 
651- 

Where  Engine  Repaired  Since  Other  Fires.  — 

Evidence  of  fires  caused  several  months 
earlier  by  the  same  engine  is  incompetent 
where,  after  them,  and  before  the  fire  in  ques- 
tion, the  engine  had  been  thoroughly  over- 
hauled and  put  in  proper  condition.  Mencmi- 
nee  River  Sash,  etc.,  Co.  v.  Milwaukee,  etc. 
R.  Co.,  91  Wis.  447. 

Sparks  from  Mill  Chimney.  —  Evidence  of  an- 
other fire  from  sparks  from  the  defendant's 
mill  chimney,  under  substantially  the  same 
conditions  as  existed  on  the  occasion  of  the  fire 
in  question,  is  admissible.  Hoyt  v.  JefTers, 
30  Mich.  181. 

5.  California.  —  Henry  v.  Southern  Pac.  R. 
Co.,  50  Cal.  176.  - 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Mc- 
Corkle,  12  Ind.  App.  691. 
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same  engine  on  other  occasions  have  been  carried.1 

h)  Other  Fires  by  Other  Engines  —  (a)  General  Rule.  —  It  has  been  held  gen- 
erally that  in  an  action  for  damages  from  fires  alleged  to  have  been  caused  by 
sparks  from  a  locomotive,  the  plaintiff  may  introduce  evidence  to  show  that 
about  the  time  the  fire  in  question  happened,  the  engines  of  the  defendant 
running  past  the  location  of  the  fire  were  in  such  a  condition  or  were  so  man- 
aged as  to  be  likely  to  set  fire  to  objects  in  the  position  of  the  property 
burned,  or  that  sparks  emitted  by  engines  of  the  company  about  that  time  had 
set  fire'  to  other  property  similarly  situated,  and  this  without  showing  that 
these  engines  were  run  by  the  same  engineer  or  were  of  the  same  construction 
as  the  one  that  occasioned  the  particular  damage.2 

Distance  of  Emission  of  Sparks.  —  It  is  also  permissible  to  show  that  other  engines 
passing  in  the  defendant's  road  on  other  occasions  emitted  sparks  and  coals 
which  fell  as  far  from  the  track  as  the  property  burned,  or  farther.3 

Evidence  of  Both  Prior  and  Subsequent  Fires.  —  It  is  held  that  evidence  of  the  nature 
referred  to  may  be  of  both  prior  and  subsequent  fires.4 


Kentucky.  —  Taylor  v.  Louisville,  etc.,  R. 
Co.,  (Ky. '1897)41  S.  W.  Rep.  551. 

Michigan.  —  See  Hoyt  v.  Jeffers,  30  Mich. 
187. 

New  Hampshire.  —  Haseltine  v.  Concord  R. 

Co.,  64  N.  H.  545- 

New  York.  —  Hinds  v.  Barton,  25  N.  Y.  544. 
Virginia.  —  Kimball  v.  Borden,  95  Va.  203. 

1.  Distance  of  Emission  of  Sparks.  —  Taylor  v. 
Louisville,  etc.,  R.  Co.,  (Ky.  1S97)  41  S.  W. 
Rep.  551;  Hinds  v.  Barton,  25  N.  Y.  544. 

2.  Other  Fires  by  Other  Engines  —  England.  — 
Piggot  v.  Eastern  Counties  R.  Co.,  3  C.  B. 
230,  54  E.  C.  L.  230. 

United  States.  —  Grand  Trunk  R.  Co.  v. 
Richardson,  91  U.  S.  454;  Northern  Pac.  R. 
Co.  v.  Lewis,  51  Fed.  Rep.  658. 

California.  —  Henry  v.  Southern  Pac.  R. 
Co.,  50  Cal.  176. 

Georgia.  —  East  Tennessee,  etc.,  R.  Co.  y. 
Hesters,  90  Ga.  11;  Inman  v.  Elberton  Air- 
Line  R.  Co.,  90  Ga.  663,  35  Am.  St.  Rep. 
232. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Noel, 
77  Ind.  110. 

Iowa.  —  Gandy  v.  Chicago,  etc.,  R.  Co.,  30 
Iowa  420,  6  Am.  Rep.  682. 

Kansas.  —  St.  Joseph,  etc.,  R.  Co.  v.  Chase, 
11  Kan.  47. 

Maine.  —  Thatcher  v.  Maine  Cent.  R.  Co., 
85  Me.  502;  Dunning  v.  Maine  Cent.  R.  Co., 
91  Me.  87. 

Maryland.  —  Annapolis,  etc.,  R.  Co.  v. 
Gantt,  39  Md.  137;  Green  Ridge  R.  Co.  v. 
Brinkman,  64  Md.  52,  54  Am.  Rep.  755.  Com- 
pare in  this  connection  Baltimore,  etc.,  R.  Co. 
v.  Woodruff,  4  Md.  254,  more  particularly  re- 
ferred to  infra,  note  to  subdivision  6.  Evidence 
to  Show  Negligence, —  e.  (3)  Other  Fires  by  Other 
Engines. 

Massachusetts.  —  Ross  v.  Boston,  etc.,  R. 
Co.,  6  Allen  (Mass.)  87. 

Missouri.  —  But  see  contra,  Coale  v.  Hanni- 
bal, etc.,  R.  Co.,  60  Mo.  227;  Lester  v.  Kansas 
City,  etc.,  R.  Co.,  60  Mo.  265,  overruled,  how- 
ever, by  the  late  case  of  Hoover  v.  Missouri 
Pac.  R.  Co.,  (Mo.  1891)  16  S.  W.  Rep.  483. 

Nevada.  —  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  271. 

New  York.  —  Home  Ins.  Co.  v.  Pennsyl- 
vania R.  Co.,  11  Hun  (N.  Y.)  182;  Westfall  v. 


Erie  R.  Co.,  5  Hun  (N. -Y.)  75;  Wheeler  n. 
New  York  Cent.,  etc.,  R.  Cp.,  67  Hun  (N.  Y.) 
639;  Sheldon  v.  Hudson  River  R.  Co.,  .14  N. 
Y.  221,  67  Am.  Dec.  155;  Field  v.  New  York 
Cent.  R.  Co.,  32  N.  Y.  339,  affirming  29  Barb. 
(N.  Y.)  176;  Webb  v.  Rome,  etc.,  R.  Co.,  49 
N.  Y.  420,  10  Am.  Rep.  389,  4  Am.  R.  Rep. 
547,  affirming  3  Lans.  (N.  Y.)  453. 

Oregon.  —  Koontz  v.  Oregon  R.,  etc.,  Co., 
20  Oregon  3. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co. 
v.  Schultz,  93  Pa.  St.  341;  Pennsylvania  R. 
Co.  v.  Stranahan,  79  Pa.  St.  405. 

Rhode  Island.  —  Smith  v.  Old  Colony,  etc., 
R.  Co.,  10  R.  I.  22. 

Tennessee.  —  Burke  v.  Louisville,  etc.,  R. 
Co.,  7  Heisk.  (Tenn.)  457,  19  Am.  Rep.  618. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Holt,  1  Tex. 
App.  Civ.  Cas.,  §  835;  Texas,  etc.,  R.  Co.  v. 
Land,  3  Tex.  App.  Civ.  Cas.,  §  50. 

Vermont.  —  Hoskinson  v.  Central  Vermont 
R.  Co.,  66  Vt.  618;  Cleaveland  v.  Grand 
Trunk  R.  Co.,  42  Vt.  449. 

Virginia.  —  Brighthope  R.  Co.  v.  Rogers,  76 
Va.  443. 

Rationale  of  Rule.  —  In  consequence  of  the 
difficulty  in  identifying  a  passing  engine,  so 
as  to  make  direct  proof  of  negligence,  and  for 
the  reason  that  the  business  of  running  rail' 
roads  supposes  a  unity  of  management  and  a 
similarity  in  construction  of  the  engines,  the 
admission  of  evidence  as  to  other  and  distinct 
fires  from  the  one  alleged  is  permitted, 
Koontz  7).  Oregon  R.,  etc.,  Co.,  20  Oregon  3, 
43  Am.  &  Eng.  R.  Cas.  11. 

3.  Piggot  v.  Eastern  Counties  R.  Co.,  3  C. 
B.  230,  54  E.  C.  L.  230;  Matthews  v.  Missouri 
Pac.  R.  Co.,  142  Mo.  645;  Crist  v.  Erie  R.  Co., 
58  N.  Y.  638;  Sheldon  v.  Hudson  River  R. 
Co..  14  N.  Y.  218,  67  Am.  Dec.  155;  Burke  v. 
Louisville,  etc.,  R.  Co.,  7  Heisk.  (Tenn.)  451, 
19  Am.  Rep.  618;  Hoskinson  v.  Central  Ver- 
mont R.  Co.,  66  Vt.  618. 

4.  Prior  and  Subsequent  Fires  —  United  States, 
—  Northern  Pac.  R.  Co.  v.  Lewis,  51  Fed.  Rep. 
658;  Grand  Trunk  R.  Co.  v.  Richardson,  91 
U.  S.  454. 

California.  —  Compare  Steele  ,  v.  Pacific 
Coast  R.  Co.,  74  Cal.  323. 

Maryland. — Annapolis,    etc.,    R.    Co.  v. 
Gantt,  39  Md.  115. 
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(b)  Qualification  of  General  Rule  —  aa.  Evidence  in  Rebuttal.  —  It  has  been  inti- 
mated, and  with  some  plausibility,  that  evidence  of  the  emission  of  sparks 
and  the  setting  out  of  fires  by  other  engines  than  the  one  which  caused 
the  fire  in  question  should  only  be  received  in  rebuttal  where  the  defense  has 
sought  to  show  that  engines  similar  to  the  one  alleged  to  have  started  the 
fire,  did  not  emit  sparks  of  a  size  sufficient  to  ignite  property  of  the  nature  of 
that  burned.1 

bb.  Similarity  of  Circumstance  and  Condition.  — Where  the  origin  of  the  fire  is 
in  question,  before  evidence  of  other  fires  is  admissible,  it  sho  uld  be  shown 
that  the  occurrence  of  the  latter  was  under  substantial^  the  .same  conditions 
as  those  alleged  for  the  particular  fire  in  question.2  Nor,  it  has  been  held, 
from  the  mere  fact  that  some  of  the  conditions  under  which  two  fires  set  out 
at  about  the  same  place  by  sparks  from  a  locomotive  engine,  one  of  which 
caught  within  the  right  of  way  of  the  defendant,  were  the  same,  can  it  be 
inferred  that  the  other  fire  also  caught  within  the  right  of  way,  and  evidence 
therefore  of  such  former  fire  is  improper.3 

cc.  Where  Particular  Engine  Identified.  —  By  some  authorities  evidence  of  the 
emission  of  sparks  or  the  setting  out  of  fires  by  the  defendant's  engines  gen- 
erally is  only  admitted  where  the  particular  engine  alleged  to  have  caused  the 
fire  in  question  is  not  identified ;  *  unless  indeed  it  is  also  shown  that  such 
particular  engine  is  of  similar  construction,  condition  of  repair,  or  management 
as  those  which  are  shown  to  have  emitted  such  sparks  or  cinders  on  other 
occasions.5 


Missouri. — Campbell  v.  Missouri  Pac.  R. 
Co.,  121  Mo.  340,  42  Am.  St.  Rep.  530. 

Nevada.  —  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  271. 

New  York.  —  Field  v.  New  York  Cent.  R. 
Co.,  32  N.  Y.  339;  Home  Ins.  Co.  v.  Pennsyl- 
vania R.  Co.,  11  Hun  (N.  Y.)  182. 

Pennsylvania.  —  Compare  Henderson  v. 
Philadelphia,  etc.,  R.  Co.,  144  Pa.  St.  461,  27 
Am.  St.  Rep.  652. 

Extent  and  Limits  of  Rule.  —  Though  it  may 
be  competent  to  show  that  other  fires  caught 
near  the  same  time  as  the  fire  in  question,  from 
the  defendant's  engine,  especially  from  the 
same  engine  alleged  to  have  caused  the  fire  in 
question,  yet  there  must  be  some  limit  as  to  the 
time  of  collateral  facts,  and  evidence  of  fires 
so  originating  from  five  to  seven  years  before 
the  injury,  not  followed  up  and  shown  to  be 
continued  or  customary,  is  not  admissible,  as 
such  evidence  cannot  properly  enlighten  the 
jury  as  to  the  manner  in  which  the  fire  in  dis- 
pute occurred  or  form  a  basis  for  a  verdict. 
Dillingham  v.  Whitaker,  (Tex.  Civ.  App.  1894) 
25  S.  W.  Rep.  723.  And  the  propriety  of  this 
rule  is  especially  apparent,  it  was  held,  where 
the  railroad  has  changed  hands  and  is  not 
under  the  same  control  as  at  the  time  men- 
tioned. 

1.  Evidence  in  Rebuttal.  —  Ross  v.  Boston, 
etc.,  R.  Co.,  6  Allen  (Mass.)  87. 

Where  the  Defendant  Introduced  Evidence  to 

the  effect  that  it  had,  for  more  than  a  year 
previous  to  the  fire  in  question,  used  engines 
similar  in  design,  construction,  and  as  to  de- 
vices to  prevent  the  escape  of  sparks,  to  the 
engine  alleged  to  have  communicated  the  fire 
to  the  plaintiff's  property,  and  that  it  was 
impossible  for  engines  so  constructed  and 
equipped  to  set  fires,  proof  in  rebuttal  was 
held  competent  that  within  the  period  stated 
other  fires  had  been  set  by  defendant's  en- 


gines. Louisville,  etc.,  R.  Co.  v.  Malone,  109 
Ala.  509. 

2.  Babcock  v.  Chicago,  etc.,  R.  Co.,  62  Iowa 
593.  And  see  East  Tennessee,  etc.,  R.  Co.  v. 
Hesters,  90  Ga.  11. 

Other  Fires  from  Mill  Chimney.  —  Where  the 
origin  of  the  fire  alleged  to  have  been  commu- 
nicated from  the  chimney  of  the  plaintiff's  mill 
is  in  issue,  evidence  is  admissible  of  fires  so 
caused  though  a  considerable  time  before  the 
fire  in  question,  provided  the  mill  and  chim- 
ney are  shown  to  have  been  in  substantially 
the  same  condition  so  far  as  the  emission  of 
sparks  is  concerned.  Hoyt  v.  Jeffers,  30 
Mich.  181. 

3.  Babcock  v.  Chicago,  etc.,  R.  Co.,  62  Iowa 
593- 

4.  Fire  Communicated  by  One  of  Two  Engines. — 

Gibbons  v.  Wisconsin  Valley  R.  Co.,  58  Wis. 
335.  And  see  Hoskinson  v.  Central  Vermont 
R.  Co.,  66  Vt.  618.  Compare,  however,  Dun- 
ning v.  Maine  Cent.  R.  Co.,  91  Me.  87.  It  is 
believed,  indeed,  that  comparatively  few  of 
the  cases  in  announcing  the  rule  of  the  admis- 
sibility of  evidence  of  other  fires  in  terms 
limit  the  rule  to  cases  where  the  particular  en- 
gine is  not  identified.  See  supra.  Other  /ires 
by  Other  Engines  —  General  Rule. 

5.  Boyce  v.  Cheshire  R.  Co.,  42  N.  H.  97, 
43  N.  H.  627;  Wheeler  v.  New  York  Cent., 
etc.,  R.  Co.,  67  Hun  (N.  Y.)  639:  Sheldon  v. 
Hudson  River  R.  Co.,  14  N.  Y.  218,  67  Am. 
Dec.  15s. 

Mere  Similarity  in  Screens  or  Netting.  —  In 

the  case  of  Allard  v.  Chicago,  etc.,  R.  Co.,  73 
Wis.  168,  the  court  held  that  the  mere  proof 
that  the  screen  or  netting  in  the  smokestack 
of  the  engine  in  question  was  the  same  as  on 
other  engines,  did  not  open  the  door  for  the 
admission  of  evidence  on  the  part  of  the  plain- 
tiff tending  to  prove  that  other  engines  on 
other  occasions  and  under  other  circumstances 
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6  Evidence  to  Show  Negligence  -  a.  In  General.  —  As  has  already  been 
seen*  in  many  cases  evidence  of  the  origin  of  the  fire  alone  makes  out  a/r« 
case  of  ne-ligence.  In  others,  however,  it  is  necessary  for  the  plaintiff  to 
{how  actual  negligence  in  the  first  instance,  in  addition  to  the  communication 
of  the  fire  in  order  to  make  out  his  case,  and  even  where  the  communication 
of  fire  raises  a  rebuttable  presumption  of  negligence,  where  this  presumption 
is  met  and  overcome,  actual  negligence  in  fact  is  necessary  to  be  shown.  1  he 
subject  therefore,  of  evidence  to  show  negligence  in  the  communication  of  fire, 
is  in  all' jurisdictions  one  of  importance,  as  it  is  also  one  on  which  the  authori- 
ties are  much  divided.1  .  .  , 

b  Mere  Communication  of  Fire.  —  Reference  is  made  in  the  note 
below  to  other  parts  of  this  article  for  a  discussion  of  this  question. 

c  Emission  of  Sparks.  —  The  unexplained  fact  that  an  unusual  number 
of  sparks  were  thrown  from  an  engine,  whereby  fire  was  set  to  adjoining  prop- 
erty, has  been  held  evidence  of  negligence  3 


started  other  fires;  especially  was  this  true,  it 
was  held,  since  the  defendant  did  not  prove  or 
attempt  to  prove  that  such  screens  or  netting 
on  such  other  locomotives  did  not  emit  sparks 
sufficient  in  size  and  quantity  to  set  such  fires. 

1  Throwing  Burning  Brand  from  Train. — 
Where  the  plaintiff  shows  that  the  burning 
was  produced  by  an  engineer  or  fireman  on 
one  of  defendant's  running  trains  throwing  a 
burning  piece  of  wood  from  the  engine  on  a 
part  of  the  company's  right  of  way  covered 
with  inflammable  grass,  whence  the  fire  spread 
rapidly  to  and  destroyed  plaintiff's  property, 
though  third  persons  attempted  to  extinguish 
it,  this,  it  was  held,  established  a  prima  fane 
case  of  negligence  on  the  part  of  the  defend- 
ant. Mobile,  etc.,  R.  Co.  v.  Gray,  62  Miss. 
383,  23  Am.  &  Eng.  R.  Cas.  373. 

Scattering  Fire  Along  Track.  —  The  jury  are 
warranted  in  inferring  negligence  on  the  part 
of  the  company  where  it  is  shown  that  fire  had 
been  scattered  along   the   track.  Houston, 
etc.,  R.  Co.  v.  McDonough,  1  Tex.  App.  Civ. 
Cas'.,  §  651.    So  also  it  was  held  that  where  it 
is  in  evidence   that  engines   properly  con- 
structed and  in  good  order  will  not  drop  coals 
upon  the  track,  the  dropping  of  coals  from 
defendants'  engines  upon  the  track  is  of  itself 
evidence  of  negligence  sufficient  to  charge  the 
defendants.    Field  v.  New  York  Cent.  R.  Co., 
32  N.  Y.  339,  affirming  29  Barb.  (N.  Y.)  176. 
And  where  there  was  proof  that  an  engine 
threw  off  a  piece  of  burning  coal,  at  least  as 
large  as  a  half-dollar  silver  piece,  and  which 
might  have  been  six  inches  in  diameter,  judg- 
ing from  the  ashes  that  were  afterward  found 
around  it,  which  started  a  fire  in  the  plaintiff's 
field,  and  that  the  conductor  telegraphed  to 
the  proper  authorities  that  the  engine  was  set- 
ting the  country  on  fire,  such  evidence  was 
held    sufficient  to  sustain  a  verdict  against 
the  company,  though  the  latter  introduced 
evidence  that  a  strong  wind  was  blowing  at 
the  time,  and  witnesses  testified  to  having  ex- 
amined the  engine  soon  after  the  fire,  and 
found  it  supplied  with  the  best  of  appliances, 
in  good  order,  and  operated  by  a  competent 
and  careful  engineer.    Atchison,  etc.,  R.  Co. 
v.  Campbell,  16  Kan.  200. 

Leaving  Waste  Near  Hot  Stove.  —  An  infer- 
ence of  negligence  is  warranted  upon  proof 
that  the  company  left  in  the  house  where  oil 
used  by  the  company  was   kept,  a  red-hot 


stove,  around  which  was  inflammable  waste 
material,  etc.  Read  v.  Pennsylvania  R.  Co., 
44  N.  J.  L.  280. 

What  Not  Sufficient  Evidence  of  Negligence.  — 

The  fact  that  on  a  dry,  windy  day  fire  is  dis- 
covered in  a  field  upon  the  line  of  a  railroad 
shortly  after  the  passage  of  a  train,  is  not  of 
itself  evidence  of  negligence  on  the  part  of 
the  company.  Reading,  etc.,  R.  Co.  v.  Lat- 
shaw,  93  Pa.  St.  449,  2  Am.  &  Eng.  R.  Cas. 
267. 

Evidence  that  a  short  time  before  a  fire  was 
discovered  several  of  the  defendant's  engines 
passed,  and  that  the  grass  within  a  few  feet  of 
the  track  was  burning,  does  not  justify  a  ver- 
dict against  the  company  when  they  prove 
that  at  the  time  of  the  fire  the  country  was 
very  dry,  that  a  furious  gale  was  blowing, 
and  that  their  engines  were  equipped  with  the 
best  and  latest  spark  arresters  and  at  the  place 
where  the  fire  occurred  were  propelled  by  the 
force  of  gravity,  steam  having  been  shut  off. 
Missouri  Pac.  R.  Co.  v.  Cullers,  81  Tex.  382. 

Starting  Several  Fires.  —  Proof  of  the  setting 
out  of  fire  to  wood  upon  several  occasions  is 
not  of  itself  sufficient  evidence  from  which  to 
infer  negligence  on  the  company's  part.  Phil- 
adelphia, etc.,  R.  Co.  v.  Yeiser,  8  Pa.  St.  366. 

Direction  of  Wind.  —  Evidence  of  the  direc- 
tion of  the  wind  may  be  admissible  on  the 
score  of  negligence,  for  greater  care  is  re- 
quired to  prevent  the  emission  of  sparks  if  the 
wind  is  blowing  in  the  direction  of  combus- 
tible property,  than  if  not.  Home  Ins.  Co.  v. 
Pennsylvania  R.  Co.,  11  Hun  (N.  Y.)  182. 

2.  See  infra.  Burden  of  Proof,  and  supra. 
Presumption  of  Negligence  from  Communication 
of  Fire. 

3.  Emission  of  Sparks.  —  Chicago,  etc.,  R.  Co. 
v.  McCahill,  56  111.  28;  Johnson  v.  Chicago, 
etc.,  R.  Co.,  31  Minn.  57;  Ruppel  v.  Msnhat- 
tanR.  Co.,  13  Daly  (N.  Y.)  11;  Knight  v.  Chi- 
cago, etc.,  R.  Co.,  81  Iowa  310. 

Nor  Is  Such  Evidence  Rebutted,  it  was  held,  by 
the  statement  of  the  engineer  that  he  "  handled 
the  engine  very  carefully,  *  *  *  not  any 
differently  from  what  I  generally  did."  John- 
son v.  Chicago,  etc.,  R.  Co.,  31  Minn.  57,  13 
Am.  &  Eng.  R.  Cas.  460.  And  similarly  it 
has  been  held  that  evidence  that  the  locomo- 
tive at  the  time  the  fire  originated  was  emitting 
an  unusual  volume  of  sparks  is  suffkient_  to 
overcome  direct  evidence  that  the  locomotive 
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d  Condition  of  Right  of  Way.  -  It  has  been  held  that  evidence  as  to 
the  condition  of  the  right  of  way  with  reference  to  combustibles  thereon' for 
other  years  than  the- one  in  which  the  loss  occurred,  is  inadmissible.1  But 
evidence  has  been  held  competent  that  the  right  of  way  at  other  points  in 
the  neighborhood  of  the  fire  set  out  was  encumbered  by  dead  grass  weeds 
and  other  combustible  material,  in  violation  of  statute  2 

e.  Evidence  of  Other  Fires  — (i)  In  General. -On  the  subject  of  the 
admissibility  of  evidence  of  other  fires  to  show  negligence  in  the  communica- 
tion of  the  particular  fire  in  question  the  authorities  seem  in  a  most  unsettled 
state.  It  would  certainly  appear,  on  general  principles,  that  no  legitimate 
inference  of  negligence  with  respect  to  the  particular  fire  should  be  drawn 
from  the  communication  of  other  fires,  whether  negligent  or  otherwise.  But 
as  has  already  been  observed,  on  account  of  the  inherent  difficulties  of  the 
case,  courts  are  inclined  to  view  with  liberality  the  application  of  rules  as  to 
the  admissibility  of  evidence.  It  may  well  be  doubted,  however,  if  in  some 
instances  they  have  not  gone  too  far  in  this  direction. 

(2)  Other  Fires  by  Same  Engine—  (a)  m  General.  —  Manv  cases  hold  gener- 
ally that  where  there  is  no  direct  evidence  of  negligence',  evidence  of  other 
fires  by  the  same  engine  about  the  time  of  the  particular  fire  is  admissible 
trom  which  the  jury  may  infer  negligence  as  to  the  fire  which  caused  the 
plaintiff  s  loss.3 


was  in  good  repair.  Chicago,  etc.,  R.  Co  v 
McCahill,  56  111.  28,  4  Am.  R.  Rep.  561- 
Wabash  R.  Co.  v.  Smith,  42  111.  App.  527. 

The  Use  of  an  Excessive  Amount  of  Steam,  or 
other  facts  connected  with  the  operation  of  a 
train,  are  competent  evidence  in  an  action  for 
damages  for  fires  alleged  to  have  been  set  by 
a  locomotive,  to  determine  whether  or  not  the 
company  has  failed  to  exercise  due  diligence 
in  the  operation  of  its  train.  McCormick  v. 
Chicago,  etc.,  R.  Co.,  41  Iowa  103. 

Emission  of  Sparks  as  Prima  Facie  Evidence  of 
Negligence.  —  In  the  case  of  Flinn  v.  New  York 
Cent.,(  etc.,  R.  Co.,  142  N.  Y.  ig,  the  court 
said:  "  If  there  had  been  evidence  that  any 
particular  engine  emitted  an  unusual  quantity 
of  sparks  of  an  unusual  size,  that  might,  with- 
in the  authorities  cited,  have  furnished  prima 
facie  proof  that  the  engine  was  out  of  repair, 
and  the  burden  would  have  been  cast  upon  the 
defendant  to  show  that  it  was  in  proper  con- 
dition and  that  the  emission  of  sparks  was 
inevitable  notwithstanding  the  use  of  any  ordi- 
nary care." 

Evidence  that  Third  Person  Called  Witness's 
Attention  to  Emission  of  Sparks.  —  In  an  action 
against  a  railroad  company  to  recover  dam- 
ages resulting  from  fire  alleged  to  have  been 
caused  by  the  escape  of  sparks  from  an  en- 
gine, it  has  been  held  not  error  to  permit  a 
witness  to  state  that  another  person  called  his 
attention  to  sparks  flying  from  the  engine. 
Louisville,  etc.,  R.  Co.  v.  Malone,  109  Ala.  509. 

See  Also  in  This  Connection,  supra,  this  title, 
Negligence  —  Negligence  in  Management  of  En- 
gines. 

1.  Condition  of  Right  of  Way.  —  Brvant  v. 
Central  Vermont  R.  Co.,  56  Vt.  710. 

But  Where  a  Railroad  Company  Is  Charged  with 
Negligence  in  burning  the  plaintiff's  warehouse, 
and  there  is  evidence  that  the  trainmen  took 
burning  packing  from  a  hot  box  and  left  it 
a  foot  or  two  from  a  raised  platform  that  ex- 
tended to  the  warehouse  at  the  time  a  strong 
wind  was  blowing  in  the  direction  of  the  house, 

513 


further  evidence  is  admissible  to  show  that 
there  were  combustible  materials  under  the 
platform  near  where  the  burning  packing  was 
left.  Whiting  v.  Chicago,  etc.,  R.  Co.,  5 
Dakota  90. 

2.  Condition  at  Other  Points.  —  Northern  Pac. 
R.  Co.  v.  Lewis,  51  Fed.  Rep,  658.  See  also 
in  this  connection  supra,  this  title,  Negligence  ; 
Combustibles  on  Right  of  Way. 

3.  Canada.  —  Canada  Cent.  R.  Co.  v.  Mc- 
Laren, 8  Ont.  App.  564. 

Georgia.  —  Brown  v.  Benson,  101  Ga.  753. 
Illinois.  —  Lake  Erie  R.  Co.  v.  Middlecoff  150 
IU.27. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Mc- 
Corkle,  12  Ind.  App.  691;  Lake  Erie,  etc.,  R. 
Co.  v.  Gould,  18  Ind.  App.  275. 

Iowa.  —  Slossen  v.  Burlington,  etc.,  R.  Co., 
60  Iowa  215,  11  Am.  &  Eng.  R.  Cas.  67;  Lanl 
ning  v.  Chicago,  etc.,  R.  Co.,  63  Iowa  502. 

Kansas  —  Atchison,  etc.,  R.  Co.  v.  Camp- 
bell, 16  Kan.  201;  Atchison,  etc.,  R.  Co.  v. 
Bales,  16  Kan.  252;  Missouri  Pac.  R.  Co.  v. 
Kincaid,  29  Kan.  654,  11  Am.  &  Eng.  R. 
Cas.  83. 

Maryland.  —  Green  Ridge  R.  Co.  v.  Brink- 
man,  64  Md.  52,  54  Am.  Rep.  755. 

Massachusetts.  —  Loring  v.  Worcester,  etc., 
R.  Co.,  131  Mass.  469. 

Michigan.  —  Ireland  v.  Cincinnati,  etc.,  R. 
Co.,  79  Mich.  163. 

Missouri.  —  Patton  v.  St.  Louis,  etc.,  R.  Co., 
87  Mo.  117,  56  Am.  Rep.  446,  23  Am.  &  Eng. 
R.  Cas.  364. 

Pennsylvania.  —  Thomas  v.  New  York,  etc.. 
R.  Co.,  182  Pa.  St.  538;  Philadelphia,  etc.,  R. 
Co.  v.  Schultz,  93  Pa.  St.  341,  2  Am.  &  Eng. 
R.  Cas.  271. 

Tennessee.  —  Nashville,  etc.,  R.  Co.  v.  Tyne, 
(Tenn.  1882)  7  Am.  &  Eng.  R.  Cas.  515. 

Virginia.  —  Brighthope  R.  Co.  v.  Rogers, 
70  Va.  443,  8  Am.  &  Eng.  R.  Cas.  710. 

Wisconsin.  —  Brusberg  v.  Milwaukee,  etc., 
R.  Co.,  55  Wis.  106. 

Several  Fires  by  Same  Engine.  —  While  evi- 
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Several  Fires  on  Same  Trip.  -  Thus,  it  has  been  held,  the  fact  that  the  same 
en.  ne  the  same  trip  set  several  successive  fires,  would  tend  to  show 
improper  construction,  negligence  in  operation,  or  want  of  proper  repair.* 

Srity  of  circumstances  and  Condition. -Where,  however  negligence  in  con- 
stru  C  or  condition  is  charged,  in  order  to  the  admissibility  of  evidence  of 
other  fires  at  previous  times,  it  should  be  shown  that  the  engine  was  in  sub- 
stantially the  same  condition  as  on  the  occasion  in  question. 


dence  of  the  single  fire  may  not  be  sufficient 
to  warrant  a  finding  of  negligence  against  the 
company,  yet  when  it  appears  that  at  or  about 
the  same  time  several  fires  are  by  the  same 
engine  thus  caused,  and  that  only  at  or  about 
that  time  were  any  fires  caused  by  such  en- 
trine  although  used  continuously  for  months; 
and 'also  that  an  engine  in  good  order  and 
properlv  managed  does  not  ordinarily  cause 
fires  it  has  been  held  that  the  jury  are  justitied 
in  finding  negligence,  and  this  notwithstand- 
ing they  are  unable  to  point  out  specifically 
wherein  the  negligence  consists.  Missouri 
Par..  R.  Co.  v.  Kincaid,  29  Kan.  654,  11  Am. 
&  Eng.  R.  Cas.  83. 

Emission  of  Coals  at  Other  Times.  —  In  the  case 
of  Webb  v.  Rome,  etc.,  R.  Co.,  49  N.  Y.  420, 
10  Am.  Rep.  389,  the  jury  found  that  the  de- 
fendant had  been  negligent  either  in  the  lack 
of  the  provision  of  proper  and  sufficient  ap- 
paratus or  in  not  well  caring  for  it  after  it 
was  attached  to  the  engine.  Upon  the  issue 
which  arose  in  this  case  testimony  was  offered 
as  to  the  presence  of  coals  on  the  track  at  the 
•time  of  the  fire,  or  at  the  place  of  the  fire  at 
anv  other  time  not  long  thereafter,  or  at  once 
after  the  passage  of  the  particular  engine  from 
time  to  time.  It  was  held  that  such  evidence 
was  pertinent  and  proper. 

Habitual  Scattering  of  Fire.  —  Proof  that  a 
locomotive  habitually  scatters  sparks  so  as  to 
endanger  combustible  material  along  the  line 
of  the  road  is  sufficient  to  warrant  a  jury  in 
inferring  nsjligence  against  the  company. 
Green  Ridge  R.  Co.  v.  Brinkman,  64  Md.  52, 
54  Am.  Rep.  755.  23  Am.  &  Eng.  R.  Cas.  342; 
Aycock  v.  Raleigh,  etc.,  Air-Line  R.  Co.,  '-9 
N.  Car.  321.  See  also  Hoyt  v.  Jeffers,  30 
Mich.  181. 

Evidence  of  Other  Fires  vs.  Evidence  of  Proper 
"Equipment  and  Control.  —  Evidence  tending  to 
prove  that  a  locomotive  which  caused  a  fire 
also  set  two  other  fires  about  the  same  time  is 
not  necessarily  overcome  by  evidence  that  the 
engine  was  properly  equipped  with  the  best 
known  appliances  for  arresting  sparks,  was  in 
good  condition,  and  managed  by  a  competent 
and  trustworthy  engineer,  as  a  matter  of  law. 
Such  evidence  tends  to  raise  a  conflict  in  the 
evidence  as  to  the  negligence  of  the  defendant, 
which  must  be  determined  by  the  jury;  and 
the  court  cannot  say  that  the  jury,  from  such 
evidence,  were  not  justified  in  finding  that  the 
engine  was  not  in  good  condition.  Smith  v. 
Chicago,  etc.,  R.  Co.,  4  S.  Dak.  71.  And  see 
Thomas  v.  New  York,  etc.,  R.  Co.,  182  Pa.  St. 
538. 

And  where  the  plaintiff's  theory  is  that  one 
of  two  designated  engines  caused  the  fire  com- 
plained of,  testimony  by  witnesses  that  just 
before  the  fire,  in  the  daytime,  and  at  a  dis- 
tance of  about  one  hundred  yards,  they  saw 
one  of  the  locomotives  before  reaching  the  sta- 


tion emitting  sparks  which  set  fire  to  grass 
fifty  feet  ,,from  the  track,  is  clearly  competent 
as  tending  to  contradict  the  showing  by  the 
defendant  that  the  locomotives  were  in  good 
order,  well  equipped,  and  carefully  handled. 
Martin  v.  Texas,  etc.,  R.  Co.,  87  Tex.  117. 

Other  Fires  Where  No  Negligence  Shown.  — 
Evidence  of  other  fires  caused  by  the  same 
engine  at  or  about  the  same  time  as  the  fire  in 
question,  with  nothing  to  show  that  they  were 
caused  in  a  manner  indicating  improper  con- 
struction, want  of  repair,  or  improper  manage- 
ment of  the  engine,  or.  that  they  were  other 
than  the  result  of  unavoidable  escape  of  small 
sparks  or  cinders,  is  too  uncertain  and  incon- 
clusive to  be  of  any  value.  Menominee  River 
Sash,  etc.,  Co.  v.  Milwaukee,  etc.,  R.  Co.,  91 

Wis.  447.  ,T7,        .  . 

Negligence  Question  for  Jury. —  Where  it  is 
shown  that  numerous  other  fires  have  been 
ignited  by  sparks  from  the  same  engine  which 
caused  the  fire  that  destroyed  the  plaintiff's 
property,  the  question  of  negligence  has  been 
held  properly  submitted  to  the  jury.  Phila- 
delphia, etc.,  R.  Co.  v.  Schultz,  93  Pa.  St. 

341.  Slossen  v.  Burlington,  etc.,  R.  Co.  60 
Iowa  215;  Lanning  v.  Chicago,  etc.,  R.  Co., 
68  Iowa  502;  Patton  v.  St.  Louis,  etc.,  R.  Co., 
87  Mo.  117,  56  Am.  Rep.  446;  Stertz  v.  Stewart, 
74  Wis.  160. 

Other  Fires  on  Return  Trip.  —  Where  a  defend- 
ant  company  has  introduced  evidence  that  its 
engine  was  provided  with  ordinary  appliances 
for  the  prevention  of  the  escape  of  sparks, 
which  were  examined  the  day  before  the  fire 
on  the  return  crip  and  found  to  be  in  good  con- 
dition, as  well  as  the  engine,  and  that  the 
same  kind  of  fuel  was  used  as  on  the  outward 
trip  it  is  competent  for  the  plaintiff  to  show  in 
rebuttal  that  the  engine  on  the  return  trip  threw 
out  sparks  which  set  fire  to  other  property  in 
the  neighborhood  of  the  plaintiff's.  Lonng  v. 
Worcester,  etc.,  R.  Co.,  131  Mass.  469. 

2  Wheeler  v.  New  York  Cent.,  etc.,  R.  Co., 
67  Hun  (N.  Y.)  639;  Menominee  River  Sash, 
etc  Co.  v.  Milwaukee,  etc.,  R.  Co.,  91  Wis. 
447'  And  see  Canada  Cent.  R.  Co.  v.  Mc- 
Laren, 8  Ont.  App.  564,  dismissing  appeal 
from  32  U.  C.  C.  P.  324;'  Loring  v.  Worcester, 
etc.,  R.  Co,  131  Mass.  469. 

Thus,  It  Is  Proper  to  Exclude  Evidence  of  tires 
by  the 'same  engine  several  months  before  the 
fire  in  question,  where,  meantime,  the  engine 
has  been  thoroughly  repaired.  Menominee 
River  Sash,  etc.,  Co.  v.  Milwaukee,  etc.,  K. 
Co.,  qi  Wis.  447.  „  . 

Evidence  that  Three  Days  After  the  Fire,  the 
defendant's  engine  alleged  to  have  caused  it 
emitted  a  spark  of  a  size  so  large  that  it  would 
not  have  escaped  had  the  spark  arrester  been 
in  proper  condition,  is  not  sufficient  to  show 
negligence  as  to  the  injury  complained  of. 
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Mismanagement  of  Particular  Engine  on  Particular  Occasion.  -  Where  the  nerdiov-n^ 
charged  is  the  mismanagement  of  a  particular  fno-in*  i  neS"Sence 

from  it  were  emitted  a  greater  quantity  of  sparks  or  larger  spark  or  coa  thS 
from  other  engines  on  the  same  line.*    Evidence  is  also  aHmi«iKwl  7? 
same  purpose  to  show  that  the  engine  kindled loth  r  fires  on  th  sLedav' 

(3)  0//«r  /?r«  ^  ^r  Engines__^  Qeneral 
direct  evidence  of  the  origin  of  the  fire  or  evidence  going  to  show  th  -oar 
ticular  engine  from  which  the  fire  probably  proceeded,  it  has  been  held  fhat" 

exceptional  in  character  and  is  admissible  only  because'  direcf  evfdence Is 


Wheeler  v.  New  York  Cent.,  etc.,  R.  Co  67 
Hun  (N.  Y.)  639.  '' 
Evidence  that  Twenty-seven  Days  After  the  Fire 

the  spark  arrester  of  a  locomotive  emitted 
sparks  is  not  alone  sufficient  to  warrant  an  in- 
ference of  negligence  in  the  emission  of  sparks 
at  the  time  in  question.  Peck  v.  New  York 
Cent.,  etc.,  R.  Co.,  37  N.  Y.  App.  Div.  no 

But  Evidence  Is  Admissible  that  a  locomotive 
claimed  to  have  set  out  the  fire  in  question 
emitted  cinders  ten  days  thereafter,  on  the 
question  of  its  negligent  condition  at  the  time 
of  the  fire.  Baltimore,  etc.,  R.  Co.  v  TrinD 
175  IH.  251.  vv' 
Subsequent  Fires  —  Proof  by  Defendant  of  Sub- 
sequent Dwrepair.  —  In  an  action  for  damages 
for  fire  caused  by  an  identified  locomotive  evi- 
dence that  the  same  engine,  less  than  ten  days 
after  the  fire  in  question,  was  observed  ascend- 
ing the  same  grade  near  the  location  of  the 
fire  '  throwing  cinders  from  its  smokestack  " 
is  admissible,  but  the  defendant  has  the  right 
to  disprove  that  fact  or  show  that  the  engine 
had  since  gotten  out  of  repair.  Baltimore 
etc.,  R.  Co.  v.  Tripp,  175  111.  251. 

1.  Atchison,  etc.,  R.  Co.  v.  Stanford,  12 
Kan.  354,  15  Am.  Rep.  362;  Brusberg  v  Mil- 
waukee, etc.,  R.  Co.,  55  Wis.  ro6,  7  Am.  & 
Eng.  R.  Cas.  505;  Tanner  v.  New  York  Cent 
etc.,  R.  Co.,  108  N.  Y.  623,  13  N.  Y.  St  Ren' 
501 .  K' 

2.  Atchison,  etc.,  R.  Co.  v.  Stanford,  12  Kan 
354,  15  Am.  Rep.  362;  Atchison,  etc.,  R  Co  v 
Campbell,  16  Kan.  201;  Atchison,  etc.  V 
Co.  v.  Bales,  16  Kan.  252. 

Similarity  of  Circumstance  and  Condition  — 
Where  the  plaintiff  offers  to  prove  that  other 
engines  had  frequently  passed  the  same  place 
under  similar  conditions  of  wind  and  weather 
without  causing  fires,  it  is  not  necessary  that 
all  the  conditions  of  wind,  weather,  and  every- 
thing else  connected  with  the  passing  of  each 
of  the  engines  previously  passing  shall  be  ex- 
actly like  all  the  conditions  of  wind,  weather 
and  everything  else  connected  with  the  passage 
of  the  engine  which  caused  the  fire,  in  order 
that  said  proof  may  be  admitted  in  evidence 
Atchison,  etc.,  R.  Co.  v.  Stanford,  12  Kan  354 
15  Am.  Rep.  362,  8  Am.  R.  Rep.  230. 
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3.  Other  Fires  by  Other  Engines  —  Canada.  — 
Kobinson  v.  New  Brunswick  R.  Co  i-i  New 
Bruns.  323.  ' 

United  States.  —  Northern  Pac.  R  Co  v 
Lewis  51  Fed.  Rep.  658;  Grand  Trunk  R.'Co'. 
v.  Richardson,  91  U.  S.  454. 

California.  —  Steele  v.  Pacific  Coast  R.  Co 
74  Cal.  323. 

Georgia.  —  Inman  v.   Elberton  Air-Line  R 
Co.,  90  Ga.  663,  35  Am.  St.  Rep.  232 

Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Keith 
8  Ind.  App.  57;  Louisville,  etc.,  R.  Co  *' 
Lange,  13  Ind.  App.  337. 

Kansas.  —  St.  Joseph,  etc.,  R.  Co.  v.  Chase 

11  Kan.  47;  Atchison,  etc.,  R.  Co.  v.  Stanford 

12  Kan.  354,  15  Am,  Rep.  362. 

Kentucky.  —  Kentucky  Cent.  R.  Co.  v  Bar- 
row, 89  Ky.  638. 

Missouri.  —  Hoover  v.  Missouri  Pac.  R  Co 
(Mo.  1891)  16  S.  W.  Rep.  480. 

Montana.  —  Diamond  v.  Northern  Pac  R 
Co..  6  Mont.  580. 

Nevada  —  Longabaugh  v.  Virginia  City, 
etc.,  R.  Co.,  9  Nev.  271. 

New  Y°rk      Sheldon  v.  Hudson  River  R. 
Co.,  14  N   Y.  221,  67  Am.  Dec  155;  Field  v. 
New  York  Cent.  R.  Co.,  32  N.  Y  w  Crist  » 
Erie  R  Co    58  N.  Y.  63l,  affirlilfi  fion\£ 
u  C>  fS'  Z')  435 :  Westfall  v.  Erie  R.  Co..  5 
Hun  (N.  Y.)  75;  Home  Ins.  Co.  v.  Pennsyl- 
vania R.  Co.,  11  Hun  (N.  Y.)  1S2 
nif?/'^-  - Lake  Side,  etc.,  R.  Co.  v.  Kelly,  10 
Ohio  Cir.  Ct.  Rep.  322,  6  Ohio  Cir.  Dec.  555  3 
Ohio  Dec.  319.  * 
Pennsylvania.  —  Philadelphia,   etc     R  Co 
v.  Yeiser,  8  Pa.  St.  366,  Huyett  v.  Philadell 
phia,  etc.    R.  Co.,  23  Pa.  St.  373;  Pennsyl- 
vania  R.  Co.  *.  Stranahan,  79  Pa.  St.  405- 
Henderson  v.  Philadelphia,  etc.,  R   Co  ill 
Pf-  St-  46i,  27  Am.  St.  Rep.  652;  Gowen  v. 
Glaser,  (Pa.  1886)  10  Atl.  Rep.  417;  Glaser  v 
Lewis,  17  Phila.  (Pa.)  345,  42  Leg.  Int.  (Pa.) 
141. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Holt,  1  Tex. 
App  Civ.  Cas.,  §  835,  11  Am.  &  Eng.  R.  Cas. 
72;  Texas  etc.,  R.  Co.  v.  Land,  3  Tex.  App. 
Civ.  Cas.,  §  50. 

Vermont.  —  Cleaveland  v.  Grand  Trunk  R 
Co.,  42  Vt.  449. 
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impracticable;  the  examination,  therefore,  should  be  confined  to  the  negligent 
operation  of  the  engines  at  or  about  the  time  of  the  fire,  with  such  reasonable 
latitude  before  and  after  the  occurrence  as  is  sufficient  to  make  such  proofs 
practicable.1 

(b)  Limits  and  Qualifications  of  Rule  —  aa.  In  General.  — Some  authorities  have 
attempted  to  qualify  the  rule  admitting  evidence  of  other  fires  by  other 
engines,  by  stating  that  such  evidence  should  not  be  considered  for  the  pur- 
pose of  showing  a  general  habit  of  negligence  on  the  part  of  the  company,  or 
as  raising  an  inference  of  negligence  on  the  particular  occasion  in  quesrion, 
but  only'to  show  that  the  injury  might  have  been  caused  in  the  manner  sug- 
gested.2 Other  cases  admit  such  evidence  in  order  to  illustrate  the  character 
and  degree  of  danger  to  be  guarded  against,3  a  view  of  the  matter  which 


etc. 


R.  Co. 


Virginia.  —  New  York, 
Thomas,  92  Va.  606. 

Rationale  of  Rule.  —  Where  the  plaintiff  sues 
to  recover  for  property  destroyed  by  fires 
started  by  sparks,  without  designating  any 
particular  locomotive,  evidence  that  the  fire 
originated  from  one  of  two  locomotives,  and 
that  these  and  other  locomotives  had  set  other 
fires,  both  before  and  after  the  injury  com- 
plained of,  in  the  same  vicinity,  is  admissible 
as  tending  to  prove  possibility,  and  conse- 
quent probability,  that  some  locomotive  caused 
the  fire,  and  that  there  was  negligence  in  the 
management  of  trains.  Northern  Pac.  R.  Co. 
v.  Lewis,  7  U.  S.  App.  254,  51  Fed.  Rep.  658, 
56  Am.  &  Eng.  R.  Cas.  86;  Gulf,  etc.,  R.  Co. 
v.  Johnson,  54  Fed.  Rep.  474,  10  U.  S.  App. 
629;  Thatcher  v.  Maine  Cent.  R.  Co.,  85  Me. 
502;  Smith  v.  Boston,  etc.,  R.  Co.,  63  N.  H. 
25;  Robinson  v.  New  Brunswick  R.  Co.,  23 
New  Bruns.  323. 

Doctrine  Contrary  to  General  Rule.  —  In  the 
case  of  Baltimore,  etc.,  R.  Co.  z:  Woodruff,  4 
Md.  254,  the  court  declined  to  admit  evidence 
that  before  the  occurrence  of  the  fires  upon  the 
plaintiff  s  farm,  fire  had  been  on  other  occa- 
sions communicated  by  defendant's  engines 
to  the  property  of  other  persons  on  the  road. 

The  cases  of  Annapolis,  etc.,  R.  Co.  v.  Gantt, 
39  Md.  138,  and  Green  Ridge,  etc.,  R.  Co.,  v. 
Brinkman,  64  Md.  60,  54  Am.  Rep.  755,  are  ap- 
parently in  conflict  with  the  foregoing  case, 
which,  however,  the  first  of  the  two  authorities 
just  cited  seeks  to  distinguish  by  calling  atten- 
tion to  the  fact  that  in  Baltimore,  etc.,  R.  Co. 
v.  Woodruff,  4  Md.  254,  it  was  not  shown  that 
the  other  fires  occurred  at  or  about  the  time  of 
the  particular  fire  in  question.  But  the  rea- 
soning of  the  court  in  the  case  sought  to  be 
thus  distinguished  would  seem  to  apply 
equally  though  such  omitted  proof  were  made. 

The  cases  of  Coale  v.  Hannibal,  etc.,  R.  Co., 
65  Mo.  227,  and  Lester  v.  Kansas  City,  etc., 
R.  Co.,  60  Mo.  265,  were  also  actions  against 
railroads  for  damages  caused  by  the  escape  of 
sparks  from  a  locomotive,  wherein  testimony 
offered  to  prove  the  insufficiency  of  the  engine 
or  the  negligence  of  the  engineer,  by  showing 
that  fire  had  escaped  from  other  locomotives 
of  a  similar  pattern,  was  held  inadmissible  as 
being  of  a  collateral  issue.  But  see,  as  over- 
ruling these  cases  on  the  point  in  question, 
Hoover  v.  Missouri  Pac.  R.  Co.,  (Mo.  1891)  16 
S.  W.  Rep.  483- 

1.  Pennsylvania  Co.  v.  Rossrhan,  13  Ohio 
Cir.  Ct.  Rep.  in,  7  Ohio  Cir.  Dec.  119;  Hen- 


5" 


derson  v.  Philadelphia,  etc.,  R.  Co.,  144  Pa. 
St.  461,  27  Am.  St.  Rep.  652. 

Fires  Considerable  Time  Before  Fire  in  Question. 
—  In  the  case  of  Galveston,  etc.,  R.  Co.  v. 
Rheiner,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
971,  which  was  an  action  for  damages  against 
a  railroad  company  for  the  destruction  by  fire 
of  grass  and  fencing,  the  court  said :  "  It  was 
error  to  permit  testimony  to  be  introduced  in 
regard  to  other  fires  caused  by  appellant's  en- 
gines years  before  the  fire  in  question  took 
place.  Appellant  may  have  changed  the  ap- 
pliances on  its  engines  in  that  time,  and  the 
circumstances  may  have  been  totally  different 
under  which  the  fires  took  place;  and  it  would 
be  rank  injustice  to  have  the  jury  presume 
negligence  in  this  instance  because  two  or 
three  years  before  other  fires  had  occurred 
along  the  line  of  appellant's  railroad.  Be- 
cause engines  were  not  at  one  time  supplied 
with  good  spark  arresters,  could  be  no  reason 
for  supposing  they  were  not  at  the  time  of  this 
fire." 

2.  Piggot  v.  Eastern  Counties  R.  Co.,  3  C. 
B.  241,  54  E.  C.  L.  241;  Louisville,  etc.,  R.  Co. 
v.  Miller,  109  Ala.  500;  St.  Louis,  etc.,  R.  Co. 
v.  Jones,  59  Ark.  ill;  Campbell  v.  Missouri 
Pac.  R.  Co.,  121  Mo.  345,  42  Am.  St.  Rep.  530; 
Smith  v.  Old  Colony,  etc.,  R.  Co..  10  R.  I.  22; 
Gibbons  v.  Wisconsin  Valley  R.  Co.,,  58  Wis. 
339.  See  also  Illinois  Cent.  R.  Co.  v.  McClel- 
land, 42  111.  355;  International,  etc.,  R.  Co.  v. 
Newman,  (Tex.  Civ.  App.  1897)40  S.  W.  Rep. 
854;  Cleaveland  v.  Grand  Trunk  R.  Co,,  42 
Vt..  449. 

3.  Burk  v.  Louisville,  etc.,  R.  Co.,  7  Hetsk. 
(Tenn.)  451,  19  Am.  Rep.  618. 

In  an  action  against  a  railroad  company  for 
burning  the  plaintiff's  property  by  sparks  from 
their  locomotive,  evidence  that  fires  on  the  line 
of  the  road  had  originated  from  sparks  escap- 
ing from  the  defendant's  locomotives  before  the 
occurrence  of  the  one  in  question  is  admissible 
to  enable  the  jury  to  judge  whether  the  de- 
fendants, in  view  of  the  previous  occurrence 
of  such  fires,  exercised  reasonable  care  at  the 
time  the  one  in  question  happened.  Smith  v. 
Old  Colony,  etc.,  R.  Co.,  10  R.  I.  22. 

Nature  of  Danger  to  Be  Guarded  Against.  —  A 
complaint  charged  that  the  defendant  railroad 
company  negligently  set  fire,  by  sparks  and 
coals  from  its  locomotive,  to  the  depot,  which 
was  dangerously  combustible  as  was  known 
to  the  company,  and  that  the  fire  extended  to 
and  consumed  the  plaintiff's  storehouse.  The 
court  struck  out  the  charge  that  the  depot  was. 
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would  exclude  altogether  evidence  of  fires  occurring  subsequent  to  the  one  in 
question,  unless,  indeed,  the  possibility  of  communicating  fire  by  sparks  from 
the  locomotive  is  disputed  by  the  defendants,  in  which  case  it  is  admissible 
only,  it  has  been  held,  for  the  purpose  of  proving  such  possibility.1  While  in 
most  cases  the  rule  as  laid  down  confines  the  proof  of  other  fires  to  about  the 
time  of  the  particular  fire  in  question,2  by  other  authorities  a  greater  liberality 
as  to  this  period  is  shown.  Thus,  it  has  been  said:  "  The  more  frequent 
these  occurrences,  and  the  longer  time  they  have  been  apparent,  the  greater 
the  negligence  of  the  defendant."  3 

bb.  Where  Particular  Engine  Identified.  —  It  has  been  held  that  when  the  fire 
is  shown  to  have  been  caused,  or  in  the  nature  of  the  case  could  only  have 
been  caused,  by  sparks  from  an  engine  which  is  known  and  identified,  the 
evidence  should  be  confined  to  the  condition,  management,  and  operation  of 
that  engine;  and  testimony  tending  to  prove  negligence  in  the  management 
or  defects  in  other  engines  of  the  company  is  irrelevant  and  inadmissible.  * 


dangerously  combustible  as  was  known  to  the 
company.  It  was  held  nevertheless  that  evi- 
dence that  the  depot  had  a  shingle  roof,  and 
open  eaves  where  the  birds  built  nests  of 
■straw,  and  that  it  had  often  been  fired  before, 
was  admissible.  Cincinnati,  etc.,  R.  Co.  v. 
Barker,      Ky.  71,  56  Am.  &  Eng.  R.  Cas.  106. 

1.  Rule  as  Affecting  Subsequent  Fires.  —  Smith 
v.  Old  Colony,  etc.,  R.  Co.,  10  R.  I.  22. 

2.  Evidence  of  Other  Fires  to  Show  Negligence, 
it  has  been  held,  is  properly  confined  to  such 
as  tends  to  show   the   prevalence   of  such 

habit  "  at  or  about  the  time  of  the  fire  com- 
plained of.  Davidson  v.  St.  Paul,  etc.,  R.  Co., 
34  Minn.  51,  23  Am.  &  Eng.  R.  Cas.  352. 

Thus  in  the  case  of  Henderson  v.  Philadel- 
phia, etc.,  R.  Co.,  144  Pa.  St.  461,  27  Am.  St. 
Rep.  652,  48  Am.  &  Eng.  R.  Cas.  16,  it  was 
held  error  to  admit  an  offer  to  show  the  re- 
peated emission  of  sparks  of  unusual  size  by 
the  defendant's  engines  during  a  period  of  six 
months  preceding  the  fire,  and  also  a  similar 
offer,  unlimited  as  to  time,  under  which  testi- 
mony was  received  covering  periods  of  two, 
three,  and  six  months,  and  other  testimony 
not  indicating  the  time  to  which  it  referred. 
And  see  Steele  v.  Pacific  Coast  R.  Co.,  74  Cal. 
323- 

3.  Field  v.  New  York  Cent.  R.  Co.,  32  N.  Y. 
339.  And  continuing,  the  court  said  in  the 
same  connection,  "  and  such  proof  would  dis- 
arm the  defendant  of  the  excuse  that,  on  the 
particular  occasion,  the  dropping  of  the  fire 
was  an  unavoidable  accident." 

4.  Where  Particular  Engine  Identified  —  Cali- 
fornia —  Henry  v.  Southern  Pac.  R.  Co.,  50 
Cal.  176,  12  Am.  R.  Rep.  168. 

Florida. — Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1,  49  Am. 
&  Eng.  R.  Cas.  603. 

Georgia.  —  Inman  Elberton  Air-Line  R. 
Co.,  90  Ga.  663,  35  Am.  St.  Rep.  232. 

Illinois.  —  Hoopeston  First  Nat.  Bank  v. 
Lake  Erie,  etc.,  R.  Co.,  174  111.  36. 

Minnesota.  —  Nelson  v.  Chicago,  etc.,  R. 
Co.,  35  Minn.  170. 

Michigan.  —  Ireland  v.  Cincinnati,  etc.,  R. 
Co.,  79  Mich.  163. 

Missouri.  —  Lester  v.  Kansas  City,  etc.,  R. 
Co.,  60  Mo.  265,  9  Am.  R.  Rep.  219. 

New  Hampshire.  —  Haseltine  v.  Concord  R. 
Co.,  64  N.  H.  545,  35  Am.  &  Eng.  R.  Cas.  236. 
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Pennsylvania.  —  Glaser  v.  Lewis,  17  Phila. 
(Pa.)  345,  42  Leg.  Int.  (Pa.)  141;  Erie  R.  Co. 
v.  Decker,  78  Pa.  St.  293;  Henderson  v.  Phila- 
delphia, etc.,  R.  Co.,  144  Pa.  St.  461,  27  Am. 
St.  Rep.  652. 

Wisconsin.  —  Gibbons  v.  Wisconsin  Valley 
R.  Co.,  58  Wis.  335,  13  Am.  &  Eng.  R.  Cas. 
469.  Compare,  however,  in  this  connection. 
supra.  Other  Fires  by  Same  Engine —  Comparison 
with  Other  Engines. 

Evidence  in  Rebuttal.  —  It  has  been  held,  how- 
ever, that  evidence  of  other  fires  by  other  en- 
gines is  properly  admissible  in  rebuttal,  where 
the  defendant  attempts  to  show  its  diligence 
as  to  the  condition  of  the  particular  locomo- 
tive, by  evidence  tending  to  prove  that  all  the 
locomotives  run  over  its  road  were  kept  in 
substantially  the  same  condition,  and  that 
such  condition  was  good.  But  admitting  the 
rebutting  evidence  as  a  part  of  the  plaintiff's 
evidence  in  chief,  the  company  afterwards 
having  adduced  evidence  which  would  have 
made  the  plaintiff's  evidence  admissible  in  re- 
buttal, was,  in  the  same  case,  held  only  an 
irregularity,  and  not  reversible  error.  East 
Tennessee,  etc.,  R.  Co.  v.  Hesters,  90  Ga.  11. 

But  See  in  This  Connection  the  case  of  Hoopes- 
ton First  Nat.  Bank  v.  Lake  Erie,  etc.,  R. 
Co.,  174  111.  36,  in  which  it  was  held  that  where 
the  particular  locomotive  alleged  to  have 
caused  the  fire  is  identified,  the  fact  that  the 
defendant's  witness  in  testifying  that  such 
locomotive  was  provided  with  a  spark  arrester, 
stated  that  all  of  the  company's  locomotives 
were  likewise  equipped,  does  not  render  as 
competent  rebuttal  evidence  of  proof  of  other 
fires  set  by  different  locomotives  of  the  defend- 
ant. And  in  the  case  of  Hoopeston  First  N'at. 
Bank  v.  Lake  Erie,  etc.,  R.  Co.,  65  111.  App. 
21,  it  was  held  that  evidence  that  fire  escaped 
from  other  engines  of  the  company  equipped 
in  the  same  way  as  the  engine  alleged  10  have 
caused  the  fire,  is  not  competent  to  rebut  the 
direct  evidence  of  the  actual  condition  and 
management  of  the  particular  engine. 

Exclusion  of  Defendant's  Proof  to  Identify  En- 
gine. —  Where  the  proof  shows  that  all  the  en- 
gines operating  on  the  line  on  which  the  fire 
in  question  occurred  are  equipped  with  proper 
spark  arresters  it  is  harmless  error,  it  has  been 
held,  to  exclude  evidence  the  only  purport  of 
which  was  to  lay  a  foundation  for  the  identifi- 
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In  some  cases,  however,  such  evidence  seems  to  have  been  admitted,  as  well 
where  the  particular  engine  which  was  alleged  to  have  caused  the  fire  was 
pointed  out,  as  where  not  so.1 

7.  Subsequent  Repairs  and  Precautions.  —  On  this  point  the  authorities  are 
not  harmonious.3  Evidence  of  repairs  or  changes  in  the  engine  which  caused 
the  fire,  subsequent  to  loss  complained  of,  the  more  effectually  to  prevent  the 
escape  of  sparks,  has  been  held  admissible  on  the  question  of  its  proper  con- 
dition at  the  time  of  the  fire.3  Likewise,  where  a  railroad  company  was 
sued  for  setting  fire  to  the  plaintiff's  property  by  sparks  from  a  locomotive,  it 
was  held  proper  to  admit  evidence  that  the  company  increased  the  number  of 
men  along  the  track  subsequent  to  the  fire,  as  tending  to  show  negligence  in 
not  employing  enough  men  before  the  fire.4  On  the  other  hand  there  are 
cases  which  hold  that  such  evidence  is  only  receivable  for  certain  defined  and 
limited  purposes,  as  shown  in  the  notes  below.5 

8.  Ownership  and  Operation  of  Road.  —  Proof  of  possession  and  operation  of 


cation  of  the  engine  charged  with  setting  the 
fire,  in  order  to  prove  specifically  the  fact  of 
its  equipment.  Gulf,  etc.,  R.  Co.  v.  Baugh, 
(Tex.  Civ.  App.  1897)  43  S.  W.  Rep.  557- 

1.  Where  Particular  Engine  Identified  —  Evi- 
dence of  Other  Fires  Admissible.  —  In  an  action 
against  a  railroad  company  for  the  destruction 
of  property  by  fire,  the  plaintiff  charged  that 
the  fire  complained  of  was  caused  by  sparks 
emitted  by  reason  of  a  defective  smokestack 
and  spark  arrester,  that  the  locomotive  was  a 
coal  burner  in  which  it  was  not  safe  to  burn 
wood,  but  that  wood  was  actually  burned 
therein,  whereby  sparks  escaped  and  caused 
the  fire  and  damage.  It  was  held  competent 
for  the  plaintiff  to  introduce  evidence  on  the 
trial  tending  to  show  that  other  fires  were 
caused  by  sparks  escaping  from  the  defend- 
ant's engines  immediately  before  or  immedi- 
ately after  the  time  the  particular  fire  occurred. 
Such  evidence,  it  was  held,  would  clearly  tend 
to  show  that  the  defendant's  engines  were  not 
in  proper  condition  for  arresting  sparks,  either 
because  not  properly  constructed  or  because 
they  were  out  of  repair  or  mismanaged  in  the 
matter  of  fuel.  Atchison,  etc.,  R.  Co.  v.  Stan- 
ford, 12  Kan.  354,  15  Am.  Rep.  362. 

And  in  another  case,  where  the  particular 
engine  was  identified,  and  the  smokestack 
■shown  to  be  out  of  order,  the  court  held  that 
the  current  of  authority  was  in  favor  of  the 
admissibility  of  evidence  of  other  fires  on  other 
occasions  along  the  line  of  the  road,  not  only 
-as  to  prior  but  also  as  to  subsequent  occur- 
rences, the  theory  being  that  such  occurrences 
have  the  tendency  to  show  negligent  manage- 
ment of  the  defendant  company's  locomotives. 
Hoover  v.  Missouri  Par.  R.  Co.,  (Mo.  1891)  16  S. 
W.  Rep.  480.  In  this  case  the  court  said: 
"  There  are  two  cases  cited  from  our  own  re- 
ports which  seem  to  hold  contrary  to  the 
views  here  announced,  Coale  v.  Hannibal, 
etc.,  R.  Co.,  60  Mo.  227,  and  Lester  v.  Kansas 
City,  etc.,  R.  Co.,  60  Mo.  265,  but  we  overrule 
them." 

2.  Conflict  of  Authority.  —  See  Louisville,  etc., 
R.  Co.  v.  Malone,  109  Ala.  509. 

3.  Subsequent  Repairs  and  Precautions.  —  Can- 
ada Atlantic  R.  Co.  v.  Moxley,  15  Can.  Sup. 
Ct.  Rep.  145;  Butcher  v.  Vaca  Valley,  etc.,  R. 
Co.,  67  Cal.  518;  St.  Joseph,  etc.,  R.  Co.  v. 
Chase,  n  Kan.  47. 


Doctrine  that  Subsequent  Repairs  Virtual  Ad- 
mission of  Improper  Condition.  —  See  St.  Joseph, 
etc.,  R.  Co.  v.  Chase,  11  Kan.  47. 
Effect  of  Change  as  Reducing  Emission  of  Sparks. 

—  Where,  in  an  action  for  inj ury  caused  by 
sparks  from  a  refuse  burner  the  evidence  war- 
ranted the  inference  that  the  burner  was  in  a 
defective  condition,  it  was  held  proper  to  show 
that  when  a  change  was  made  after  the  dam- 
age had  been  done,  the  dangerous  emission  of 
sparks  ceased.  Alpern  v.  Churchill,  53  Mich. 
607. 

4.  Increase  in  Number  of  Trackmen.  —  West- 
fall  v.  Erie  R.  Co.,  5  Hun  (N.  Y.)  75. 

5.  Such  Evidence  Only  Admissible  for  Limited 
Purposes. —  In  the  case  of  Bevier  v.  Delaware, 
etc..  Canal  Co.,  13  Hun  (N.  Y.)  254,  it  was 
held  that  evidence  to  prove  that  the  company, 
after  the  occurrence  of  the  fire  in  question, 
altered  the  smokestack  from  which  the  sparks 
causing  it  were  alleged  to  have  emitted,  was 
properly  competent  only  on  cross-examination, 
and  then  for  the  purpose  of  testing  the  accu- 
racy of  the  witness  as  to  the  condition  of  the 
engine,  the  witness  having  testified  that  at  the 
time  the  injury  occurred  the  engine  was  in 
perfect  order  and  repair.  For,  it  was  said,  it 
would  be  proper  to  consider  why,  if  the  engine 
was  in  perfect  repair  at  the  time  of  the  fire,  a 
new  smokestack  was  put  on  it  so  soon  there- 
after. It  was  intimated  in  this  case  that  the 
evidence  would  not  be  admissible  to  show  that 
the  defendant  knew  the  engine  to  be  defective 
and  made  the  repairs  for  that  reason. 

It  was  held  in  another  case  that  if  nothing 
could  be  shown  except  the  fact  of  repairing, 
that  fact  was  not  competent  to  be  considered 
by  the  jury;  for  to  hold  that  the  act  of  repair- 
ing affords  evidence  tending  to  show  that  a 
previous  injury  was  the  result  of  a  defect  in 
the  appliances  would  deter  a  prudent  person 
from  making  repairs.  But  if  there  is  any  evi- 
dence tending  to  show  that  the  injury  by  fire 
was  the  result  of  a  defect  in  the  engine,  and 
repairs  follow  soon  after,  and  the  condition  of 
the  appliances  at  the  time  of  the  repairs  is 
such  as  to  throw  any  light  upon  its  condition 
at  the  time  of  the  accident,  considered  with  or 
without  the  character  of  the  repairs  made, 
then  the  fact  of  repairing  and  the  character  of 
the  repairs  made  are  all  proper  facts  to  go  be- 
fore the  jury,  in  order  that  they  may  deter- 
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the  road  has  been  held  sufficient  evidence  of  ownership  where  this  fact  is 
material;  1  and  possession  and  operation,  it  has  been  held,  may  be  established 
though  the  proof  does  not  come  down  clearly  to  the  very  date  of  the  fire  2 

9.  Expert  and  Opinion  Evidence  —  a.  In  General.  —  In  actions  for  dam 
ages  for  loss  by  fire,  expert  evidence  should  not  be  received  as  to  matters  of 
common  observation  and  knowledge,  or  which  the  lay  mind  would  in  general 
not  find  it  difficult  thoroughly  to  comprehend.3  ' 

b.  As  to  Origin  of  Fire.  —  It  has  been  held  permissible  for  a  witness 
after  stating  all  the  facts  and  circumstances  upon  which  his  conclusions  is 
founded,  to  express  an  opinion  as  to  the  origin  of  the  fire.4    But  in  an  action 


mine  the  condition  of  the  engine  at  the  time 
of  the  injury.  Louisville,  etc.,  R.  Co.  v. 
Malone,  log  Ala.  509, 

1.  Evidence  of  Ownership  of  Road.  —  In  the 

case  of  Illinois  Cent.  R.  Co.  v.  Mills,  42  111. 
407,  which  was  an  action  for  damages  for 
the  destruction  by  fire  of  a  large  quantity  of 
hay,  error  was  assigned  and  a  reversal  asked 
for  want  of  proof  that  the  defendants  were  the 
owners  of  the  road.  The  error  was  held  to  be 
not  well  taken,  as  it  was  shown  that  the  de- 
fendants had  used  and  operated  the  road  for  a 
number  of  years,  the  court  declaring  posses- 
sion to  be  prima  facie  evidence  of  ownership; 
it  being  conceded  that  mere  possession  was  not 
a  high  degree  of  evidence  to  establish  the 
point  in  controversy,  but  until  rebutted  it 
might  be  considered  proof  of  ownership.  It  was 
decided  that  as  the  company  were  found  to  be 
using  the  road,  and  had  been  for  years,  and 
had  been  and  weie  still  continuing  to  exercise 
the  rights  and  franchises  of  the  corporation, 
it  might  be  doubted  whether  they  could,  in 
order  to  avoid  liability  for  the  communica- 
tion of  fire,  be  heard  to  deny  that  they  were 
the  owners.  But  in  this  case  no  effort  was 
made  to  disprove  ownership. 

2.  Evidence  to  Show  Operation  and  Possession. — 
Where  a  company  denes  that  it  was  operating 
the  railroad  at  the  place  of  the  fire,  the  uncon- 
troverted  evidence  of  a  station  agent  that  the 
company  ran  its  trains  over  the  road  at  the 
place  of  the  fire,  though  not  coming  down 
clearly  to  the  date  of  the  fire,  and  that  soon 
after  the  fire  the  company  sent  him  to  see  the 
plaintiff  about  it,  and  to  report  to  the  company 
concerning  it,  is  sufficient  to  establish  the  fact 
that  the  defendant  was  operating  the  road. 
Union  Pac.  R.  Co.  v.  Jones,  9  Colo.  379. 

3.  Matters  of  Common  Observation.  —  Mil- 
waukee,  etc.,  R.  Co.  v.  Kellogg,  94  U.  S.  469. 
And  see  generally  the  title  Expert  and  Opin- 
ion Evidence,  vol.  12,  p.  414. 

Testimony  of  Road  Master  as  to  Characteristics 
of  Employees.  —  In  an  action  for  damages 
caused  by  fires  communicated  by  engines  the 
testimony  of  the  road  master,  as  an  expert, 
was  not  admissible  to  prove  that  the  section 
man  who  had  charge  of  the  section  where  the 
fire  originated  was  "  a  careful,  prudent,  and 
attentive  man  "  in  the  discharge  of  his  duties. 
Brvant  v.  Central  Vermont  R.  Co.,  56  Vt.  710. 

Condition  of  Property  Burned.  —  But  in  an 
action  to  recover  for  damages  by  fire  to  grass 
and  a  grove,  the  plaintiff,  after  stating  that  he 
had  examined  them  since  the  fire,  was  permit- 
ted to  testify  how  he  found  them,  and  what 
effect  the  fire  had  upon  them.  This  evidence 
was  held  not  liable  to  the  objection  that  the 


witness  did  not  state  facts,  but  only  his 
opinion.  Brooks  v.  Chicago,  etc.,  R  Co  73 
Iowa  179,  32  Am.  &  Eng.  R.  Cas.  383.  And 
likewise,  witnesses  who  have  knowledge  of 
such  matters  may  state  to  the  jury  the  effect, 
generally,  upon  turf  or  sod  of  burning  grass 
at  the  time  and  in  the  condition  that  the  grass 
in  question  was  burned.  Gulf,  etc.,  R.  Co.  v 
Jagoe,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep 
106 1. 

Qualification  of  Witness.  —  A  person  who  has 
been  employed  as  engineer  on  a  locomotive 
for  several  years  has  been  held  sufficiently 
qualified  to  testify  from  his  experience  and 
observation  as  to  the  escape  of  sparks  from 
locomotives.  Martz  v.  Cincinnati,  etc.,  R. 
Co.,  5  Ohio  Cir.  Dec.  451.  Likewise,  it  has 
been  held,  a  locomotive  engineer  is  competent 
to  give  his  opinion  as  to  whether  it  is  possible 
for  cinders  exhibited  in  evidence  to  have 
passed  through  a  certain  spark  arrester. 
Brush  v.  Long  Island  R.  Co.,  10  N.  Y.  App! 
Div.  535.  Compare  Frace  v.  New  York  etc  ' 
R.  Co.,  68  Hun  (N.  Y.)  325. 

Nature  of  Sparks  Emitted.  —  In  the  case  of 
Gumbel  v.  Illinois  Cent.  R.  Co.,  48  La.  Ann. 
1180,  expert  evidence  was  introduced  to  the 
effect  that  an  engine  using  anthracite  coal 
emits  fewer  sparks  and  sparks  of  a  different 
shape  than  when  soft  coal  is  burned;  that 
the  sparks  from  hard  coal  burning  engines  are, 
as  a  general  rule,  flakes  of  coal  in  a  greater  or 
less  degree  of  combustion,  and  contain  less 
heat  than  the  sparks  from  soft  coal;  that  by 
passage  through  the  netting  of  the  spark 
arrester  they  are  broken  and  contain  little  heat, 
and  live  but  a  short  distance  in  the  air  —  not 
more,  say,  than  thirty  or  forty  feet. 

Rebuttal  of  Expert  Testimony.  —  Where,  in  an 
action  against  a  railroad  company  to  recover 
damages  from  a  fire  alleged  to  have  been 
caused  by  the  escape  of  sparks  from  an  en- 
gine, an  expert  witness  for  the  defendant  testi- 
fied that  the  engines  and  spark  arresters 
which  had  been  in  use  by  the  defendant  for 
more  than  a  year  before  the  fire  were  such  that 
it  was  impossible  for  a  fire  to  originate  from 
sparks  emitted  from  an  engine,  it  was  proper 
to  permit  the  plaintiff  to  rebut  this  testimony 
by  proof  that  about  a  year  before  the  fire 
other  fires  in  that  neighborhood  were  set  by 
sparks  from  engines  on  the  defendant's  road. 
Louisville,  etc.,  R.  Co.  v.  Malone,  109  Ala.  509. 

4.  Opinion  as  to  Origin  of  Fire.  —  In  the  case 
of  Union  Pac.  R.  Co.  v.  Gilland,  4  Wyoming 
395,  the  plaintiff  as  a  witness  in  his  own  be- 
half having  testified  that  he  observed  the  fire 
shortly  after  it  originated,  and  assisted  others 
in  efforts  to  extinguish  it,  and  that  while  the  fire 
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for  injuries  alleged  to  have  been  caused  by  a  negligent  fire,  the  fire  marshal's 
opinion  as  to  its  cause  has  been  held  inadmissible  in  evidence,  as  the  question 
is  not  one  for  expert  or  opinion  testimony.1 

c  Negligence.  —  Where  it  was  charged  that  the  defendant  so  negligently 
started  a  fire  on  his  own  land  that  it  spread  to  the  plaintiff's  land  and  con- 
sumed his  timber,  the  opinion  of  a  person  who  claimed  to  be  experienced  in 
clearing  land  by  fire,  that  there  was  no  probability  that  the  fire  set  under  the 
circumstances  as  described  by  the  defendant's  other  witnesses,  would  have 
spread  to  the  plaintiff's  land,  has  been  held  inadmissible  to  disprove  negli- 
gence on  the  part  of  the  defendant,  as  the  subject  is  one  within  the  common 
knowledge  of  the  jury.2  . 

d.  Value  OF  Property.  —  Opinions  of  witnesses  are  not  infrequently 
received  in  evidence  as  to  the  value  of  property  damaged  or  destroyed  by 
fire,3  and  this  though  they  may  not  have  an  intimate  or  exact  knowledge  of 


was  burning  the  wind  was  blowing  from  the 
direction  of  the  railroad;  that  the  day  follow- 
ing he  traced  the  path  of  the  fire  up  towards 
its  place  of  beginning  —  together  with  all  the 
facts  he  observed  upon  which  his  belief  was 
founded,  it  was  held  proper  to  permit  him  to 
state  his  opinion  as  to  the  place  of  the  origin 
of  the  fire. 

Distance  of  Communication  of  Sparks.  —  The 
opinions  of  railroad  men  are  admissible  as  to 
the  distance  at  which  fire  could  be  communi- 
cated from  an  engine.  Davidson  v.  St.  Paul, 
etc.,  R.  Co.,  34  Minn.  51;  Jamieson  v.  New 
York,  etc.,  R.  Co.,  n  N.  Y.  App.  Div.  50. 

Evidence  of  Opinion  Improperly  Received. — 
Where  it  becomes  material  to  prove  in  what 
part  of  a  building  a  fire  originated,  it  is  error 
to  permit  a  witness,  who  did  not  see  the  be- 
ginning of  the  fire,  to  state  in  what  part  it 
originated,  basing  his  conclusion  upon  circum- 
stances and  appearances  when  he  first  saw  the 
fire.  Wood  v.  Chicago,  etc.,  R.  Co.,  40  Wis. 
582.  And  see  Montague  v.  Minneapolis,  etc., 
R.  Co.,  96  Wis.  633.  An  error,  however,  in 
permitting  a  witness,  who  had  no  personal 
knowledge  as  to  the  manner  in  which  the  ele- 
vator took  fire,  to  express  an  opinion  that  there 
was  no  other  way  for  it  to  take  fire,  except 
through  the  passing  engine,  is  not  ground  for 
a  reversal,  where  under  the  evidence  there 
was  in  fact  no  other  reasonable  conclusion  to 
be  drawn.  Chicago,  etc.,  R.  Co.  v.  Esten,  178 
111.  192. 

1.  Opinion  of  Fire  Marshal.  —  Cook  v.  John- 
ston, 58  Mich.  437,  55  Am.  Rep.  703. 

2.  Clearing  Land  —  Liability  of  Spread  of  Fire. 

—  Higgins  v.  Dewey,  107  Mass.  494,  9  Am. 
Rep.  63. 

Opinion  as  to  Proper  Time  to  Burn  Fallow.  — 

In  the  case  of  Ferguson  v.  Hubbell,  97  N.  Y. 
507,  49  Am.  Rep.  544,  the  question  was  in- 
volved of  the  defendant's  negligence  in  set- 
ting fire  to  his  fallow  land  for  the  purpose  of 
clearing  it.  There  was  evidence  tending  to 
show  that  at  the  time  the  land  was  very  dry 
and  a  strong  wind  was  blowing  in  the  direc- 
tion of  the  plaintiff's  land.  Several  witnesses 
called  by  the  defendant,  after  testifying  to  the 
circumstances  and  that  they  were  farmers  and 
accustomed  to  clear  land  by  burning  it  off, 
were  allowed  to  state,  under  objection  and 
exception,  that  in  their  opinion  it  was  a  proper 
time  to  burn  a  fallow.  The  introduction  of 
this  evidence   was   held  error   in   that  the 
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subject  of  inquiry  was  not  one  requiring  or 
authorizing  expert  evidence. 

Nor  Can  a  Person  Merely  Conversant  with  Real 
Estate  be  asked  his  opinion  respecting  the 
peculiar  liability  of  unoccupied  buildings  to 
fire.  Mulry  v.  Mohawk  Valley  Ins.  Co.,  5 
Gray  (Mass.)  541,  66  Am.  Dec.  380. 

Efficacy  of  Fire  Break.  —  But  where  the  fact 
is  material  on  the  question  of  the  defendant's 
negligence  as  to  the  distance  which  fire  in  a 
stubble  field  would  be  likely  to  "jump"  a 
fire-break,  under  certain  conditions  of  wind 
and  vegetation,  it  has  been  held  competent 
for  a  witness  shown  to  have  had  actual  knowl- 
edge of  such  conditions,  and  to  have  had  suffi- 
cient experience  with  such  fires,  to  give  his 
opinion  as  to  such  fact.  Krippner  v.  Biebl,  28 
Minn.  139. 

Devices   for    Prevention   of  Sparks.  —  In  an 

action  against  a  railroad  company  for  destruc- 
tion of  property  by  fire  alleged  to  have 
occurred  by  reason  of  defective  or  insufficient 
spark  arresters  on  its  engines,  evidence  of  ex- 
pert witnesses  showing  the  different  kinds  of 
appliances  used  by  different  railroads  to  guard 
against  the  emission  of  sparks  has  been  held 
competent.  Cleveland,  etc.,  R.  Co.  v.  Mc- 
Kelvey,  12  Ohio  Cir.  Ct.  Rep.  426,  5  Ohio  Cir. 
Dec.  561.  Similarly,  in  the  case  of  Menominee 
River  Sash,  etc.,  Co.  v.  Milwaukee,  etc.,  R. 
Co.,  91  Wis.  447,  the  experts  on  both  sides 
seem  to  have  been  permitted  to  testify  that 
there  is  no  means  or  device  that  human  in- 
genuily  has  yet  produced  which  will  wholly 
prevent  the  emission  or  escape  of  sparks  and 
cinders  from  railroad  locomotives. 

Condition  of  Right  of  Way. —  In  an  action 
against  a  railroad  company  for  damages  from 
fire  alleged  to  have  originated  in  combustibles 
on  its  right  of  way,  it  has  been  held  not  error 
to  permit  the  witness  for  plainl iff  to  testify  that 
he  examined  the  right  of  way  in  the  vicinity 
of  the  fire  and  from  the  appearance  he  did  not 
think  it  had  been  regularly  burned  over  for 
the  purpose  of  clearing  it  of  combustibles. 
Union  Pac.  R.  Co.  v.  Gilland,  4  Wyoming 
395- 

3.  Florida.  —  Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1. 

Indiana.  —  Terre  Haute,  etc.,  R.  Co.  v. 
Walsh,  11  Ind.  App.  13. 

Missouri.  —  Matthews  v.  Missouri  Pac.  R. 
Co.,  142  Mo.  645. 

New  York.  —  Whitbeck  v.  New  York  Cent. 
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the  property  consumed. 1 

For  Jury  to  Say  What  Such' Evidence  Is  Worth.  —  In  such  cases  it  is  for  the  jury  to 

say  how  much  the  evidence  is  worth,  considering  what  the  sources  of  infor- 


R.  Co.,  36  Barb.  (N.  Y.)  644;  Haskell  v.  North- 
ern  Adirondack  R.  Co.,  66  Hun  (N.  Y.)  629,  21 
N.  Y.  Supp.  234. 

Wisconsin.  —  Stertz  v.  Slewart,  74  Wis.  160. 

Market  Value  of  Grass. —  It  has  been  held 
that  evidence  of  the  market  value  of  grass 
destroyed  by  fire  is  not  objectionable  because 
in  some  measure  the  opinion  of  the  witness. 
Ft.  Worth,  etc.,  R.  Co.  v.  Hogsetl,  67  Tex.  685! 
And  see  Houston,  etc.,  R.  Co.  v.  Knapp,  51 
Tex.  592.  And  in  such  action  witnesses 
qualified  by  experience  may  give  their  opinions 
as  to  the  value  of  the  grass  for  pasturage  or 
for  food  for  stock  during  the  winter.  Galves- 
ton, etc.,  R.  Co.  v.  Rheiner,  (Tex.  Civ.  App. 
1894)  25  S.  W.  Rep.  971.  It  has  been  also  held 
that  statements  of  witnesses  that  the  grass 
land  in  question  was  the  best  in  the  county, 
coupled  with  other  statements  tending  to  show 
the  value  of  the  grass  in  question,  are  admis- 
sible. Tyler  v.  Chicago,  etc.,  R.  Co.,  102 
Iowa  632. 

Depreciation  of  Meadow  and  Cost  of  Drainage.  — 

The  question  before  the  court  and  jury  being 
as  to  what  extent  a  meadow  had  been  dam- 
aged by  fire,  it  was  held  not  error  to  allow  the 
plaintiff,  a  farmer,  as  a  witness  in  his  own  be- 
half, to  state  his  opinion  as  to  the  deprecia- 
tion of  his  meadow  from  the  first  to  the  second 
year,  it  appearing  that  the  meadow  had  been 
sown  four  years,  and  that  three  crops  had 
been  harvested  from  it.  And  similarly,  where 
one  of  the  consequences  of  the  fire  was  that 
"  the  portion  of  the  lowland  that  was  burned 
out  beneath  the  tile  bed  would  not  *  *  * 
have  sufficient  fall  for  drainage,"  it  was  held 
that  the  plaintiff  might  give  his  opinion  as  to 
what  would  be  necessary  to  put  the  drainage 
in  the  damaged  land  in  proper  condition,  with- 
out showing  that  he  was  an  expert  on  the  sub- 
ject of  drainage.  Terre  Haute,  etc.,  R.  Co.  v. 
Walsh,  11  Ind.  App.  13. 

Opinion  Evidence  Held  Too  Speculative  and  Un- 
certain.—  In  an  action  for  damages  against  a 
railroad  company  for  the  destruction  of  an 
orchard  by  fire,  opinions  of  witnesses  as  to  the 
number  of  barrels  of  apples  a  thrifty  tree  eight 
years  old  would  produce  in  an  ordinarily  sea- 
sonable year,  and  the  market  value  of  fruit  in 
the  neighborhood  for  some  time  past  and  at 
the  present,  are  not  competent  evidence.  Mis- 
souri Pac.  R.  Co.  v.  Haynes,  1  Kan.  App.  586. 
This  evidence,  it  was  held,  is  too  uncertain, 
as  there  is  no  method  by  which  to  determine 
how  often  seasonable  years  will  occur,  or 
whether  thetn?es  would  be  in  a  healthy  thrifty 
condition  for  any  considerable  time  in  the 
future,  nor  to  determine  what  the  market 
value  of  the  fruit  would  be  in  the  future. 

1.  Knowledge  of  Property  Consumed.  —  Bedell 
v.  Long  Island  R.  Co.,  44  N.  Y.  367,  4  Am. 
Rep.  688.  See  also  Clark  v.  Baird,  9  N.  Y. 
183;  Bearss  v.  Copley,  10  N.  Y.  93. 

Opinion  Based  on  Hypothetical  Statement.  —  In 
the  case  of  Moore  v.  Chicago,  etc.,  R.  Co.,  78 
Wis.  120,  which  was  an  action  for  damages  for 
injury  to  a  cranberry  marsh  by  fire,  it  was 
objected  that  certain  witnesses  were  allowed 
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to  testify  and  give  opinions  as  to  the  value  of 
the  plaintiff's  lands  and  the  damages  thereto  on 
hypothetical  statements  of  the  circumstances 
and  surroundings  as  if  they  were  experts. 
This  was  held  not  to  be  improper. 

Qualification  of  Witness.  —  In  an  action  for  the 
destruction  of  fruit  trees  in  an  orchard  the  plain- 
tiff offered  the  opinion  of  a  witness  as  an  ex- 
pert as  to  the  value  of  the  trees  He  lived  in 
the  same  town,  was  a  nurseryman,  was  well 
acquainted  with  the  fruit  business,  and  had 
heard  the  plaintiff  testify  in  relation  to  the  kind, 
quality,  and  product  of  the  trees,  but  had  no 
personal  knowledge  of  them  himself.  It  was 
held  that  he  was  competent  to  give  an  opinion 
as  to  the  value  of  the  trees.  Whitbeck  v.  New 
York  Cent.  R.  Co.,  36  Barb.  (N.  Y.)  644. 

The  Market  Value  of  land  Injured  by  Fire  in 
burning  an  orchard  thereon  should  be  estab- 
lished by  the  testimony  of  witnesses  who  are 
acquainted  with  the  land  and  have  some 
knowledge  of  its  market  value  in  the  neighbor- 
hood of  the  land  injured.  Missouri  Pac.  R. 
Co.  v.  Haynes,  1  Kan.  App.  586. 

Insufficient  Qualification.  —  In  the  case  of 
Houston  etc.,  R.  Co.  v.  Smith,  (Tex.  Civ. 
App.  1898)46  S.  W.  Rep.  1047,  the  plaintiff's  wit- 
ness was  permitted  to  give  his  opinion  as  to 
the  value  of  the  plaintiff's  land  on  which  the 
improvements  had  been  destroyed  by  fire  be- 
fore and  after  the  conflagration.  Though,  it 
was  held,  his  answers  perhaps  showed  suffi- 
cient familiarity  with  real  estate  in  the  vicinity 
of  that  of  the  plaintiff  to  qualify  him  to  testify 
as  to  such  value  without  reference  to  the  im- 
provements, yet  his  opinion  was  not  confined 
to  this,  but  included  a  statement  as  to  the 
difference  between  the  value  of  the  plaintiff's 
premises  with  the  improvements  upon  it  be- 
fore the  fire,  and  its  value  after  the  fire  with 
the  improvements  destroyed.  The  witness 
stated  that  he  had  never  examined  the  im- 
provements before  the  fire,  but  his  informa- 
tion was  founded  merely  on  casual  visits  to  the 
plaintiff's  house,  nor  did  the  witness  know 
what  buildings  were  burned  and  which  were 
left  standing.  He  did  not  directly  state  that 
he  knew  the  value  of  the  premise's  before  or 
after  the  fire,  but  merely  gave  his  supposition 
as  to  value.  In  this  case  the  court  held  that  a 
better  qualification  should  have  been  requited. 
The  witness  should  have  either  stated  that  he 
possessed  sufficient  information  to  enable  him 
to  give  opinion,  or  stated  facts  from  which  the 
court  could  see  he  was  qualified. 

Where  a  Witness  Stated  that  He  Did  Not  Know 
the  Market  Value  of  land  in  the  vicinity  of  that 
injured  by  fire,  it  was  held  error  to  subse- 
quently permit  him  to  express  the  opinion  that 
it  was  "  well  worth  "  fifty  dollars  per  acre. 
Missouri  Pac.  R.  Co.  v.  Haynes,  I  Kan.  App. 
586. 

Doctrine  that  Opinion  as  to  Amount  of  Damages 

Inadmissible.  —  While  the  amount  of  recovery 
in  an  action  for  damages  from  fire  may  be 
proven  by  opinion  evidence,  yet,  it  has  been 
held,  the  witness  should  not  testify  as  to  what 
in  his  opinion  the  injury  amounts  to  in  dol- 
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mation  of  the  witnesses  have  been  to  enable  them  to  form  the  estimates 

given.1  .     i  • 

10.  Exhibitions  and  Experiments.  —  The  rules  of  evidence  in  this  connection 

are  merely  the  general  rules  which  apply  without  exception  in  principle  to 

cases  involving  liability  for  fires.* 

Some  Cases  Illustrating  the  Specific  Application  of  the  Rules  will,  however,  be  found  in 

the  notes  below.3 


lars  and  cents,  for  this  would  be  an  attempt  to 
substitute  the  opinion  of  the  witness  for  that 
of  the  jury,  on  a  question  which  they  should 
determine.  Louisville,  etc.,  R.  Co.  v.  Sparks, 
12  Ind.  App.  410.  And  see  also  the  case  of 
Belch  v.  Missouri  Pac.  R.  Co.,  18  Mo.  App. 
80,  which  was  an  action  for  an  injury  to  a 
meadow  by  fire,  in  which  the  court  said  that 
the  general  rule  and  the  preferable  one  was  to 
confine  the  testimony  of  witnesses  to  facts,  in- 
cluding values,  and  then  to  leave  it  to  the  jury 
to  find  the  proper  measure  of  damages  from 
all  the  facts  proved;  that  witnesses  shouMnot 
be  permitted  to  give  in  evidence  their  opinions 
as  to  the  amount  of  damage  done.  Thus  in 
an  action  for  damages  against  a  railroad  for 
the  destruction  of  growing  grass  by  fire  it  was 
held  error  to  permit  a  witness  to  be  asked, 
"  What  was  the  damage  per  acre?"  to  which 
he  replied  that  "  the  damage  was  from  three 
to  four  dollars  per  acre."  Pittsburgh,  etc.,  R. 
Co.  v.  Hixon,  79  111.  in.  And  see  Clark  v. 
Ellithorpe,  7  Kan.  App.  337. 

Contrary  Rule.  —  In  the  case  of  Whitbeck  v. 
New  York  Cent.  R.  Co.,  36  Barb.  (N.  Y.)  644, 
which  was  an  action  for  the  destruction  of 
fruit  trees  by  fire,  a  witness,  when  interrogated 
as  to  the  value  of  the  property  destroyed,  re- 
plied: "  It  depends  upon  the  kind;  I  should 
think  about  twenty  dollars  per  tree;  the  way  I 
estimate  property  generally  is  what  percentage 
it  vvill  pay  over  and  above  expenses;  and  trees  of 
the  age  described,  with  six  years'  heads  upon 
them,  would  pay  from  year  to  year  the  interest 
of  more  than  twenty  dollars  a  year."  This  evi- 
dence was  held  not  improper  as  establishing 
the  value  of  the  trees  destroyed. 

Statement  of  Facts  on  Which  Opinion  Based.  — 
In  the  case  of  St.  Louis,  etc.,  R.  Co.  v.  Jones, 
59  Ark.  105,  it  was  held  that  the  opinion  of 
witnesses  as  to  the  amount  of  damages  sus- 
tained by  the  destruction  of  a  meadow  by  fire 
is  not  admissible  if  there  is  no  statement  of 
the  facts  on  which  such  opinion  is  based. 

1.  Bedell  v.  Long  Island  R.  Co.,  44  N.  Y. 
367,  4  Am.  Rep.  688;  Moore  v.  Chicago,  etc., 
R.  Co.,  78  Wis.  120. 

2.  For  a  discussion  of  the  general  law  of  ex- 
periments in  evidence,  see  the  title  Experi- 
ments in  Evidence,  vol.  12,  p.  398. 

3.  Exhibition  of  Spark  Arrester.  —  In  the  case 
of  Mississippi  Home  Ins.  Co.  v.  Louisville, 
etc.,  R.  Co.,  70  Miss.  119,  it  was  alleged  that 
the  spark  arrester  had  become  worn  by  use  to 
such  an  extent  as  to  be  out  of  repair.  The 
spark  arrester  which  had  been  attached  to  the 
engine  in  question  was  exhibited  to  the  jury, 
though  whether  by  the  plaintiff  or  defendant 
does  not  appear  from  the  report  of  the  case, 
it  was  also  carried  into  the  Supreme  Court  for 
inspection,  but  was  not  examined  by  the  latter 
tribunal,  the  case  going  off  on  an  error  in  the 
instructions.     The   practice  was  alluded  to 


without  either  express  condemnation  or  ap- 
proval by  the  Appellate  Court.  There  would 
seem  to  be  no  objection  to  such  a  proceedings 
provided  the  spark  arrester  be  sufficiently 
identified,  and  none  is  intimated  in  this  case. 
See  also  in  this  connection  the  case  of  Gumbel 
v.  Illinois  Cent.  R.  Co.,  48  La.  Ann.  11S0,  in 
which  the  court  refers  to  having  had  a  view  of 
the  spark  arrester  used  on  the  engine  in  ques- 
tion. And  see  Brush  v.  Long  Island  R.  Co., 
10  N.  Y.  App.  Div.  535,  where  an  engineer, 
testifying  for  the  plaintiff,  described  the  spark- 
arresting  screens  in  ordinary  use  and  identi- 
fied such  a  screen,  which  was  put  in  evidence. 

In  the  case  of  Cleveland,  etc.,  R.  Co.  v. 
Scantland,  151  Ind.  488,  the  jury  were  permitted 
without  objection  at  the  time  to  examine  a 
spark  arrester,  though  it  was  not  technically 
in  evidence.  And  it  was  held  that  an  in- 
struction that  the  jury  should  not  consider 
any  fact  which  might  have  come  to  their 
knowledge  while  examining  the  screen  was 
properly  refused  as  misleading;  as  it  would 
not  be  improper  for  them  to  consider  facts 
thus  disclosed  in  applying  other  testimony. 

Must  Be  Sufficiently  Identified.  —  In  an  action 
against  a  railroad  company  for  damages  for 
injuries  to  plaintiff's  farm  occasioned  by  fire 
alleged  to  have  escaped  from  one  of  the  com- 
pany's locomotives,  the  plaintiff  submitted  to 
the  jury  an  old  spark  arrester  in  which  the 
wires  were  worn  and  severed,  and  asked  the 
defendant's  witness  then  testifying  if  it  was 
not  one  of  the  defendant's  spark  arresters,  the 
evidence  showing  that  it  was  found  on  defend- 
ant's road  where  it  passed  through  the  plain- 
tiff's premises  several  weeks  before  the  fire 
complained  of  occurred.  It  was  held  that  the 
exhibition  of  the  spark  arrester  to  the  jury, 
and  the  admission  of  the  evidence  in  connec- 
tion with  it,  was  error  for  which  the  judgment 
against  the  defendant  was  reversed.  Kenney 
v.  Hannibal,  etc.,  R.  Co.,  70  Mo.  251. 

Coals  and  Dead  Embers.  —  In  the  case  of  Cleve- 
land, etc.,  R.  Co.  v.  McKelvey,  12  Ohio  Cir. 
Ct.  Rep.  426,  5  Ohio  Cir.  Dec.  561,  it  was  held 
that  where  it  was  clearly  established  that  dead 
embers  picked  up  along  the  track  of  the  rail- 
road company  came  from  the  engine  of  such 
company  as  live  coals  or  sparks,  it  is  proper 
to  permit  their  introduction  in  evidence  and 
exhibition  to  the  jury. 

Experiment  to  Ascertain  Necessity  for  Emission 
of  Sparks.  —  In  defense  of  an  action  for  dam- 
ages for  the  burning  of  a  lumber  yard  alleged 
to  have  been  caused  by  a  spark  from  the  defend- 
ant's railway  locomotive  it  was  set  up  that  the 
engine,  which  used  coal  for  fuel,  only  emitted 
sparks  when  steam  was  used,  and  that  for 
some  distance  from  and  beyond  the  yard  the 
grade  of  the  track  was  such  that  steam  was 
not  used.  During  the  course  of  the  trial  the 
jury  by  consent  of  court  and  counsel  were  per- 
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11.  Usage,  Habit,  and  Custom.  —  There  are  two  reasons  why,  as  a  rule,  evi- 
dence of  usage,  habit,  and  custom  is  inadmissible  in  an  action  for  damage's  for 
the  destruction  of  property  by  fire.  In  the  first  place,  the  question  of 
negligence  or  due  care  depends,  generally,  upon  the  circumstances  peculiar 
to  each  particular  case;  1  in  the  second,  whether  some  one  else  has  been  nee 
hgent  or  diligent  under  other,  though  it  may  be  identically  simiiar,  circum- 
stances, is  wholly  immaterial  and  irrelevant  to  the  issues  involved  in' the  case 
at  bar.2 


mitted  to  inspect  the  premises  and  track  along- 
side, and  the  possibility  of  running  a  train 
past  the  yard  without  the  use  of  steam  was 
practically  demonstrated.  Stockwell  v.  Chi- 
cago, etc.,  R.  Co.,  43  Iowa  470.  The  court 
not  only  held  in  this  case  that  the  experiment 
could  not  have  prejudiced  the  plaintiff,  as  the 
fact  demonstrated  had  been  indisputably 
established  by  proof,  but  intimated,  while  re- 
serving a  decision  of  the  question  outright, 
that  the  experiment  was  not  altogether  im- 
proper under  the  circumstances.  The  jury 
were,  the  court  observed,  by  the  consent  of  the 
parties  and  order  of  the  court,  in  a  position 
where  they  could  satisfy  themselves  upon  a 
question  of  fact  which  they  were  required  to 
determine,  namely,  the  practicability  of  run- 
ning a  train  without  steam  on  the  part  of  the 
railroad  indicated.  The  truth  could  be  uner- 
ringly reached  by  the  experiment.  Even  did 
the  evidence  leave  the  question  in  uncertainty, 
they  ought  to  have  used  the  means  at  hand  to 
arrive  at  the  truth.  The  question  involved  was 
a  physical  fact.  Its  solution  by  the  experi- 
ment would  leave  no  chance  for  error  in  judg- 
ment or  opinion.  Why  then  not  employ  the 
experiment  to  reach  the  truth,  the  end  and  aim 
of  all  trials  at  law? 

1.  Hoyt  v.  Jeffers,  30  Mich.  181. 

2.  Evidence  of  Custom  and  Habit  Generally 
Irrelevant.  —  Metzgar  v.  Chicago,  etc.,  R.  Co., 
76  Iowa  387,  14  Am.  St.  Rep.  224;  Baltimore] 
etc.,  R.  Co.  v.  Shipley,  39  Md.  251;  Hoyt  7,. 
Jeffers,  30  Mich.  181;  Abbot  v.  Gore,  74  Wis. 
509.  And  see  Cole  v.  Lake  Shore,  etc.,  R. 
Co.,  105  Mich.  549. 

Appliances  Used  by  Other  Railroads.  —  Evi- 
dence to  show  that  other  railroad  companies 
habitually  used  the  same  appliances  as  were 
used  by  the  defendant  is  properly  excluded 
from  the  consideration  of  the  jury.  Metzgar 
v.  Chicago,  etc.,  R.  Co.,  76  Iowa  387,  14  Am. 
St.  Rep.  224. 

Fuel  Used  on  Other  Roads.  —  In  an  action 
against  a  railroad  company  for  the  destruction 
of  property  by  fire  alleged  to  have  resulted 
from  the  use  of  inferior  fuel,  evidence  offered 
by  defendants  to  show  what  kind  of  fuel  was 
used  on  other  railways  in  the  province  is 
irrelevant.  Robinson  v.  New  Brunswick  R. 
Co.,  23  New  Bruns.  323. 

Employment  of  Watchmen.  —  Some  time  after 
a  train  passed  over  a  bridge  the  bridge  was 
found  burning.  It  was  a  dry  time,  with  a 
strong  wind  blowing,  and  the  fire  soon  spread 
to  plaintiff's  property  near  by.  It  was  claimed 
that  if  the  company  had  kept  a  watchman  at 
the  bridge  the  fire  could  have  been  extin- 
guished. It  was  held  that  evidence  on  behalf 
of  the  company  that  it  was  not  usual  for  roads 
in  that  section  of  the  country  to  employ  watch- 
men, was  inadmissible.    "  It  is  impossible  for 
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us  to  see  any  reason,"  said  Mr.  Justice  Strong 
in  this  case,  "  why  such  evidence  should  have 
been  admitted.  The  issue  to  be  determined 
was  whether  the  defendant  had  been  guilty  of 
negligence;  that  is,  whether  it  had  failed  to 
exercise  that  caution  and  diligence  which  the 
circumstances  demanded,  and  which  prudent 
.  men  ordinarily  exercise.  Hence  the  standard 
by  which  its  conduct  was  to  be  measured  was 
not  the  conduct  of  other  railroad  companies  in 
the  vicinity;  certainly  not  their  usual  con- 
duct." Grand  Trunk  R.  Co.  v.  Richardson 
91  U.  S.  454. 

Custom  of  Breaking  Trains  in  Sections  to  Ascend 
Grade.  —  Testimony  for  plaintiff  to  the  effect 
that  it  was  the  custom  to  break  trains  at  that 
point  and  haul  them  up  an  ascending  grade  in 
sections,  which  was  not  done  with  the  train  in 
question,  is,  even  if  erroneously  admitted,  im- 
material,  where  the  jury  find  that  the  engine 
was  properly  managed  and  operated.  Abbot 
v.  Gore,  74  Wis.  509,  40  Am.  &  Eng.  R.  Cas. 
244. 

Usage  in  Regard  to  Construction  and  Condition. 

—  In  an  action  for  injury  done  by  fire  from  its 
engines,  evidence  as  to  the  usage  of  the  de- 
fendant in  regard  to  the  construction  and  con- 
dition of  its  engines  is  inadmissible;  the 
defendant  must  prove  that  its  engines  were 
properly  constructed  and  in  good  condition, 
but  such  proof  is  not  to  be  restricted  to  their 
condition  on  the  day  of  the  fire.  Baltimore, 
etc.,  R.  Co.  v.  Shipley,  39  Md.  251,  11  Am.  R. 
Rep.  269. 

To  Show  a  Want  of  Contributory  Negligence 

evidence  is  not  admissible  that  it  was  the  cus- 
tom of  the  neighborhood  not  to  plow  around 
the  stacks  of  grain  to  protect  them  from  the 
spread  of  fire,  as  a  plaintiff  is  bound  to  exer- 
cise ordinary  care  regardless  of  what  others 
do.  Ormond  v.  Central  Iowa  R.  Co.,  58  Iowa 
742. 

Case  Where  Such  Evidence  Held  Admissible.  — 

The  case  of  Standard  Oil  Co.  v.  Swan,  89  Tenn. 
434,  was  an  action  against  the  Standard  Oil 
Co.  for  the  value  of  property  destroyed  by  fire 
alleged  to  have  originated  in  the  negligence  of 
the  defendant  company  in  the  conduct  of  its 
business.  Upon  the  question  of  the  company's 
exercise  of  due  care,  the  plaintiff  was  per- 
mitted over  the  defendant's  objection  to  prove 
the  particular  methods  employed  by  an  indi- 
vidual in  the  conduct  of  a  like  business.  The 
proof,  however,  was  made  by  a  clerk  and  not 
the  proprietor  of  the  business,  and  the  witness 
was  not  an  expert,  nor  examined  as  such.  It 
was  held  that  while  the  custom  and  usage  of 
well  appointed  and  managed  companies  en- 
gaged in  the  business  of  the  Standard  Oil 
Company  would  have  been  competent  evi- 
dence on  the  question  of  the  care  and  diligence  I 
required  in  the  proper  conduct  of  a  business  1 
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But  a  General  Usage  as  to  the  Inspection  of  Each  Engine  as  it  arrives  at  a  certain 
destination  may  be  proven  to  show  that  the  particular  engine  in  question  was 
inspected  at  a  particular  time  and  place.1 

12  Acts  Admitting  Liability.  —  There  is  no  doubt  but  that,  as  a  general 
rule  any  act  of  a  defendant  admitting  a  liability  in  law  for  the  property 
destroyed  by  fire,  is  admissible  in  evidence  in  an  action  there  or  iiut 
whether  such  act  or  acts  have  such  effect,  and  are  therefore  admissible  for  the 
ourpose,  is  a  question  for  the  determination  of  the  court.2 

XI  Burden  of  Proof— 1.  Generally.  —  While  there  is  some  conflict  ot 
authority  on  the  question  of  the  burden  of  proo/  in  cases  for  the  destruction 
of  property  by  fire,3  the  general  rule  may  be  stated  that  the  burden  is  upon 
the  plaintiff  to  establish  the  essential  facts  of  his  case  by  such  evidence  as  will 
satisfy  a  reasonable  mind  of  their  existence.4 

2  Title  to  Property  Destroyed.  —  The  burden  of  proof  is,  as  a  rule,  upon  the 
plaintiff  to  establish  by  proper  evidence  his  title  to  the  property  destroyed  by 
fire,  and  right  to  sue  therefor.5  . 

3  Origin  of  Fire.  —  The  burden  of  proof  is  also  upon  the  plaintiff  to  estab- 
lish the  origin  of  the  fire  and  to  show  that  his  loss  was  due  to  an  act  or  omis- 
sion of  the  defendant.6  ,  .  . 

4  Negligence  — tf.  General  Rule.  —  The  general  rule  on  this  subject  is 
that  the  burden  of  proof  to  show  negligence  is  on  the  party  charging  it. 

handling  inflammable  substances,  yet  the  evi- 
dence admitted  did  not  satisfy  the  rule.  And 
see  Louisville,  etc.,  R.  Co.  v.  Manchester 
Mills,  88  Tenn.  663. 

1.  Custom  of  General  Inspection.  —  Chicago, 
etc.,  R.  Co.  v.  Quaintance,  58  111.  389. 

Management  and  Control  of  Engines.  —  In  an 
action  to  recover  damages  caused  by  the  fire 
negligently  set  by  a  locomotive,  it  was  held 
that  the  testimony  of  a  former  engineer  that  he 
did  not  keep  both  dampers  of  the  ashpan 
open,  except  when  going  over  a  bridge,  and 
that  other  engineers  on  defendant's  engines 
on  which  he  had  been  employed  as  fireman, 
did  the  same,  was  admissible  to  show  the  habit 
on  defendant's  road  of  running  with  both 
dampers  open.  Watt  v.  Nevada  Cent.  R.  Co., 
23  Nev.  154. 

2.  The  Fact  that  a  Railroad  Company  Has  Paid 
Other  Losses  from  the  same  fire,  is  inadmissible 
in  evidence  in  an  action  against  them.  Louis- 
ville, etc.,  R.  Co.  v.  Roberts,  13  Ind.  App.  692. 

So  in  an  action  to  recover  damages  for  per- 
sona! property  destroyed  by  fire  beyond  de- 
fendant's right  of  way,  testimony  is  inadmis- 
sible to  prove  that  defendant  had  paid  for 
cotton  burned  at  the  same  time,  which_  had 
been  received  by  the  company  for  carriage. 
Thompson  v.  Richmond,  etc.,  R.  Co.,  24  S. 
Car.  366. 

Letters  of  President  of  Corporation.  —  Letters 
from  the  president  of  a  railroad  company, 
written  after  the  destruction  of  goods  by  fire, 
admitting  the  liability  of  his  company  there- 
for, are  not  evidence  against  the  corporation 
in  an  action  brought  to  recover  for  such  loss. 
Piedmont  Mfg.  Co.  v.  Columbia,  etc.,  R.  Co., 
19  S.  Car.  353,  16  Am.  &  Eng.  R.  Cas.  194. 

3.  The  Authorities  Are  in  Hopeless  Conflict,  it 
has  been  said,  as  to  which  party  must  assume 
the  burden  of  proof  in  such  cases.  Elliott,  J., 
in  Union  Pac.  R.  Co.  v.  De  Busk,  12  Colo.  294, 
13  Am.  St.  Rep.  22T. 

4.  General  Rule  Stated.  —  Fitch  v.  Pacific  R. 
Co.,  45  Mo.  322. 

13  C.  of  L.— 34 


5.  Title  to  Property  Destroyed.  —  Reed  v.  Chi- 
cago, etc.,  R.  Co.,  71  Wis.  399.  32  Am.  &  Eng. 
R.  Cas.  320. 

6.  Origin  of  Fire  —  Louisiana.  —  Ednngton  v. 
Louisville,  etc.,  R.  Co.,  41  La.  Ann.  96. 

Minnesota.  —  Flanaghan  v.  Chicago,  etc.,  R. 
Co.,  65  Minn.  112.  , 

New  York.  —  Sheldon  v.  Hudson  River  R. 
Co.,  29  Barb.  (N.  Y.)  226. 

North  Carolina.  —  Moore  v.  Wilmington, 
etc.,  R.  Co.,  (N.  Car.  1899)  32  S.  E.  Rep.  710. 

Pennsylvania.  —  Henderson  v.  Philadelphia, 
etc.,  R.  Co.,  144  Pa.  St.  461,  27  Am.  St.  Rep.  652. 

Wisconsin.  —  Finkleston  v.  Chicago,  etc.,  R. 
Co.,  94  Wis.  270. 

Canada.  —  Turcotte  v.  Rioux,  9  Rev.  Leg. 
363.  .  , 

Must  Show  Origin  of  Fire.  —  In  an  action  for 
a  loss  by  fire  caused  by  sparks  from  a  locomo- 
tive the  burden  is  on  the  plaintiff  to  prove  that 
the  fire  was  communicated  by  some  engine  of 
the  defendant.  Henderson  v.  Philadelphia, 
etc.,  R.  Co.,  144  Pa.  St.  461,  27  Am.  St.  Rep. 
652,  48  Am.  &  Eng.  R.  Cas.  16. 

Origin  Insufficiently  Estahlished  —  Illustration. 

—  In  the  case  of  Sheldon  v.  Hudson  River  R. 
Co.,  29  Barb.  (N.  Y.)  226,  the  plaintiff  proved 
that  his  mill  was  sixty-seven  feet  from  the 
railroad,  and  that  a  little  more  than  an  hour 
after  the  passage  of  a  locomotive  emitting 
sparks  the  mill  was  found  to  be  on  fire.  This 
evidence  was  held  not  to  satisfy  the  require- 
ments that  the  origin  of  the  fire  must  be  estab- 
lished by  the  plaintiff. 

7,  General  Rule  as  to  Negligence  —  Delaware. 

—  Jefferis  v.  Philadelphia,  etc.,  R.  Co.,  3 
Houst.  (Del.)  447- 

Florida.  —  Jacksonville,    etc.,  R. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1. 

Indiana.  —  Indianapolis,    etc.,  R. 
Paramore,  31  Ind.  143. 

Kansas.  —  Kingman,  C.  J.,  in  Kansas  Pac. 
R.  Co.  v.  Butts,  7  Kan.  308. 

Ohio.  —  Ruffner  v.  Cincinnati,  etc.,  R.  Co., 
34  Ohio  St.  96. 
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b.  Defendant's  Negligence.  —  The  burden  of  proof  is  upon  the  plain- 
tiff to  establish  the  defendant's  negligence  in  an  action  for  damages  to  prop- 
erty by  fire.1  It  has  been  held,  however,  in  actions  against  railroad  com- 
panies, that  in  view  of  the  fact  that  the  tests  for  determining  the  adequacy  of 
the  company's  engines  are  almost  exclusively  in  the  power  of  the  company 
very  slight  proof  of  negligence  offered  by  the  plaintiff  is  sufficient  to  throw 
the  burden  of  exculpation  upon  the  defendant.2 

c.  Plaintiff's  Negligence.  —  Where  the  defendant  in  an  action  for 
damages  for  the  destruction  of  property  by  fire  sets  up  the  contributory  negli- 
gence of  the  plaintiff  as  a  defense,  the  burden  of  proof  is  upon  the  defendant 
to  establish  the  fact.3    It  is  not,  as  a  rule,  incumbent  on  the  plaintiff  to  free 

Statement  of  Contrary  Doctrine.  —  In  the  case 
of  Burke  v.  Louisville,  etc.,  R.  Co.,  7  Heisk. 
(Term.)  461,  19  Am.  Rep.  618,  it  was  denied 
that  in  an  action  against  a  railroad  company 
for  the  destruction  of  property  by  fire,  the 
burden  of  proof  of  negligence  was  upon  the 
plaintiff.  In  this  connection  it  was  observed 
that,  if  the  fact  was  made  to  appear  that  the 
plaintiff's  property  was  destroyed  by  sparks 
from  the  defendant's  engines,  and  sparks  in 
unusual  and  dangerous  quantities  were  ejected 
from  the  engine  on  the  occasion  in  question, 
it  was  peculiarly  within  the  power  of  the  de- 
fendant to  show  that  it  was  without  fault  or 
negligence  of  its  own  and  in  the  absence  of 
such  a  showing  there  might  be  a  recovery. 
But  the  foregoing  observation  laken  as  a 
whole  shows  conclusively  that  the  court  did 
not  mean  what  it  said  when  it  was  slated  that 
the  burden  of  proof  was  not  upon  the  plaintiff 
to  show  negligence.  The  rule  applied  was 
simply  one  holding  that  upon  a  showing  that 
fire  was  communicated  from  the  defendant's 
engines,  negligence  would  be  presumed;  or, 
in  other  words,  declaring  what  was  sufficient 
evidence  of  negligence.  But  consider  also  in 
the  present  connection  the  dictum  of  Wright, 
C.  J.,  in  Hanlon  v.  Ingram,  3  Iowa  83,  that 
"  in  all  cases  jurors  cannot  be  too  careful  in 
requiring  defendants  to  use  strict  caution  and 
great  diligence  in  setting  out  their  fires  and 
preventing  their  escape.  All  of  the  circum- 
stances should  be  carefully  weighed,  and  un- 
less they  disclose  with  reasonable  certainty 
that  in  setting  out  the  fire  and  preventing  its 
escape  the  defendant  has  used  those  precau- 
tionary measures  or  made  use  of  those  means 
which  as  a  prudent  and  cautious  man  he 
would  with  reference  to  his  own  property, 
they  should  hold  him  liable." 

2.  Slight  Proof  of  Defendant's  Negligence.— 
Elliott,  J.,  in  Union  Pac.  R.  Co.  v.  De  Busk.  12 
Colo.  294,  13  Am.  St.  Rep.  221;  Gulf,  etc.,  R. 
Co.  v.  Holt,  1  Tex.  App.  Civ.  Cas.,  §  834. 

3.  Contributory  Negligence.  —  Northern  Pac. 
R.  Co.  v.  Lewis,  51  Fed.  Rep.  658;  American 
Strawboard  Co.  v.  Chicago,  etc.,  R.  Co.,  177 
III.  513;  Central  Branch  Union  Pac.  R.  Co.  v. 
Hotham,  22  Kan.  52;  Louisville,  etc.,  R.  Co. 
v.  Natchez,  etc.,  R.  Co.,  67  Miss.  309;  Smith 
v.  Chicago,  etc.,  R.  Co.,  4  S.  Dak.  71.  And 
see  Kansas  Pac.  R.  Co.  v.  Pointer,  14  Kan.  38. 

An  Instruction  is  properly  refused  which  im- 
poses upon  the  plaintiff  the  burden  of  showing 
both  the  negligence  of  the  defendant  and  also- 
the  absence  of  negligence  upon  his  own  part- 
Louisville,  etc.,  R.  Co.  v.  Natchez,  etc.,  R.  Co., 
67  Miss.  399,  43  Am.  &  Eng.  R.  Cas.  54. 
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1.  Defendant's  Negligence —  California.  — 
Butcher  v.  Vaca  Valley,  etc.,  R.  Co.,  67  Cal. 
523- 

Colorado.  —  Union  Pac.  R.  Co.  v.  De  Busk, 
12  Colo.  294,  13  Am.  St.  Rep.  221. 

Florida. — Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1. 

Louisiana.  —  Meyer  v.  Vicksburg,  etc.,  R. 
Co.,  41  La.  Ann.  639,  17  Am.  St.  Rep.  408; 
Gumbel  v.  Illinois  Cent.  R.  Co.,  48  La.  Ann 
1180. 

Maine.  —  Weston,  C.  J.,  in  Bachelder  v. 
Heagan,  18  Me.  33;  Sturgis  v.  Robbins,  62 
Me.  289. 

Massachusetts.  —  Tourtellot  v.  Rosebrook,  11 
Met.  (Mass.)  460. 

Michigan. — Alpern  v.  Churchill,  53  Mich. 
607. 

Mississippi.  — Mobile,  etc.,  R.  Co.  v.  Gray, 
62  Miss.  383. 

Missouri.  —  Smith  7J.  Hannibal,  etc.,  R.  Co., 
37  Mo.  287;  Catron  v.  Nichols,  81  Mo.  80,  51 
Am.  Rep.  222. 

New  Jersey.  —  Read  v.  Pennsylvania  R.  Co., 
44  N.  J.  L.  280. 

New  York.  —  McCaig  v.  Erie  R.  Co.,  8  Hun 
(N.  Y.)  5gg;  Wheeler  v.  New  York  Cent.,  etc., 
R.  Co.,  67  Hun  (N.  Y.)  639;  Field  v.  New  York 
Cent.  R.  Co.,  32  N.  Y.  339;  Cosulich  v.  Stand 
ard  Oil  Co.,  122  N.  Y.  123,  19  Am.  St.  Rep. 
475;  Babcock  v.  Fitchburg  R.  Co.,  140  N.  Y. 
308. 

Pennsylvania.  —  Pennsylvania  Co.  v.  Wat- 
son. 81*  Pa.  St.  293. 

South  Dakota.  —  Mattoon  v.  Fremont,  etc., 
R.  Co.,  6  S.  Dak.  301. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Holt,  1  Tex. 
App.  Civ.  Cas.,  §  834;  East  Line,  etc.,  R.  Co. 
v.  Hart,  2  Tex.  App.  Civ.  Cas.,  §  419. 

Virginia.  —  Bernard  v.  Richmond,  etc.,  R. 
Co.,  85  Va.  792,  17  Am.  St.  Rep.  103. 

Wyoming.  —  Union  Pac.  R.  Co.  v.  Gilland, 
4  Wyoming  396. 

Rule  Stated.  —  In  an  action  for  the  recovery 
of  damages  resulting  from  a  fire  kindled  upon 
the  property  of  the  defendants,  the  burden  is 
upon  the  plaintiff  to  show  that  the  fire  was  un- 
lawfully kindled,  or  negligently  kindled  or 
guarded.  Read  v.  Pennsylvania  R.  Co.,  44 
N.  J.  L.  280. 

An  Instruction  is  not  correct,  it  has  been 
held,  which  tells  the  jury  that  they  must  be- 
lieve from  the  evidence  that  the  fire  was 
caused  by  the  negligence  of  the  defendant  be- 
fore they  can  find  for  the  plaintiff,  unless  it 
also  states  that  the  burden  of  making  this 
proof  is  upon  the  plaintiff.  East  Line,  etc.,  R. 
Co.  v.  Hart,  2  Tex.  App.  Civ.  Cas.,  §  419. 
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himself  from  contributory  negligence,1  unless  indeed,  it  has  been  said,  the 
plaintiff  in  making  out  his  case  shows,  or  gives  evidence  tending  to  show,  con- 
tributory negligence  on  his  part.*  In  Indiana,  however,  it  has  been  held  that 
the  burden  of  proof  is  on  the  plaintiff  to  show  that  his  own  negligence,  active 
or  passive,  did  not  contribute  to  his  loss  by  fire.3 

5  Preponderance  of  Evidence  — tf.  Generally.  —  When  it  is  said  that  the 
burden  of  proof  to  establish  an  issue  of  fact  is  on  the  plaintiff  or  defendant  in 
an  action  to  recover  damages  for  an  injury  to  property  by  fire,  it  is  meant 
that  this  should  be  done  by  a  preponderance  of  eyidence.4 

If,  Therefore,  It  Is  Equally  Probable  that  the  loss  was  due  to  some  other  cause 
than'fire  communicated  by  the  defendant's  engines,  there  can  be  no  recovery.5 

Mere  Probability  or  Conjecture.  —  Nor,  it  has  been  held,  can  the  defendant  be 
made  liable  on  a  mere  probability  that  the  fire  was  caused  by  its  engines,6  and 


Where  a  Railroad  Company  Is  Sued  for  Destroy- 
ing Wood  by  Fire,  and  attempts  to  defend  on 
the  ground  that  the  plaintiff  was  negligent  in 
not  clearing  the  combustible  matter  from 
around  his  wood,  it  is  bound  to  prove  such 
negligence  by  a  preponderance  of  evidence; 
and  the  burden  of  proof  resting  upon  it  to  do 
so  is  not  shifted  by  mere  proof  that  plaintiff 
failed  to  clear  the  ground  around  his  wood,  as 
he  was  not  bound  to  do  so.  Northern  Pac.  R. 
Co.  v.  Lewis,  51  Fed.  Rep.  658,  7  U.  S.  App. 
254. 

Stacking  Straw  Near  Railroad.  —  The  burden 
of  proof  is  on  the  railroad  to  show  that  the 
occupant  of  land  adjoining  its  right  of  way 
has  been  negligent  in  stacking  straw  thereon. 
American  Strawboard  Co.  v.  Chicago,  etc.,  R. 

Co.,  177  HI.  513- 

L  Louisville,  etc.,  R.  Co.  v.  Natchez,  etc., 
R.  Co.,  67  Miss.  399,  43  Am.  &  Eng.  R. 
Cas.  54. 

2.  Smith  v.  Chicago,  etc.,  R.  Co.,  4  S. 
Dak.  71. 

3.  Statement  of  Indiana  Rule.  —  The  case  of 
Wabash  R.  Co.  v.  Miller,  18  Ind.  App.  549, 
was  an  action  for  damages  to  property  by  fire 
alleged  to  have  occurred  through  defendant's 
negligence  in  permitting  the  escape  of  the  fire 
from  its  right  of  way.  In  this  case  the  court 
said:  "  In  such  an  action,  as  in  other  actions  for 
damages  resulting  fiom  negligence,  the  bur- 
den is  upon  the  plaintiff  to  plead  and  prove 
his  want  of  contributory  negligence;  and 
when  a  special  verdict  is  returned,  he  will  not 
be  entitled  to  judgment  in  his  favor  thereon 
unless  it  be  sufficiently  shown  by  the  verdict 
that  he  was  free  from  negligence  proximately 
contributing  to  the  damage  suffered  by  him. 
Louisville,  etc.,  R.  Co.  v.  Lockridge,  93  Ind. 
191;  Wabash,  etc.,  R.  Co.  v.  Johnson,  96  Ind.  62; 
Cleveland,  etc.,  R.  Co.  v.  Hadley,  12  Ind. 
App.  516;  Tien  v.  Louisville,  etc.,  R.  Co.,  15 
Ind.  App.  304."  And  see  also  Louisville,  etc., 
R.  Co.  v.  Porter,  16  Ind.  App.  266;  Chicago, 
etc.,  R.  Co.  v.  Bailey,  19  Ind.  App.  163; 
Louisville,  etc.,  R.  Co.  v.  Carmon,  20  Ind. 
App.  471;  Baltimore,  etc.,  R.  Co.  v.  Does,  20 
Ind.  App.  680. 

North  Carolina.  —  A  case  in  this  state  has 
held  that  in  an  action  for  damages  by  fire, 
where  the  danger  of  fire  is  imminent  the  law 
imposes  the  burden  upon  the  plaintiff  to  show 
that  he  was  not  negligent — Doggett  v.  Rich- 
mond, etc.,  R.  Co.,  78  N.  Car.  305,  16  Am.  R. 
Rep.  193  —  whatever  this  may  mean. 
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Texas.  —  In  one  case  in  this  state  it  was  held 
that  if  an  issue  as  to  the  plaintiff's  negligence 
is  made,  the  burden  of  proof  is  first  upon  the 
plaintiff  to  show  that  he  was  not  guilty  of  neg- 
ligence. Missouri  Pac.  R.  Co.  v.  Bartlett,  69 
Tex.  79,  32  Am.  &  Eng.  R.  Cas.  343. 

4.  Preponderance  of  Evidence —  United  Slates. 
—  Northern  Pac.  R.  Co.  v.  Lewis,  51  Fed. 
Rep.  658. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  Ship- 
ley, 39  Md.  251. 

Nebraska.  —  Union  Pac.  R.  Co.  v.  Keller,  36 
Neb.  189. 

South  Carolina.  —  Brown  v.  Atlanta,  etc., 
Air  Line  R.  Co.,  19  S.  Car.  39. 

Doctrine  that  Proof  of  Negligence  Should  Be 
Positive,  Strong,  and  Convincing.  —  When  it  is 
shown  that  the  defendant  company  equips  its 
engines  with  the  most  effective  modern  and 
practical  appliances  to  prevent  the  escape  of 
fire,  the  burden  of  proof  is  on  the  party  alleg- 
ing damage  by  fire  from  the  escape  of  sparks; 
and  to  render  the  company  liable,  the  proof  of 
negligence  must  be  positive,  strong,  and  con- 
vincing. Meyer  v.  Vicksburg,  etc.,  R.  Co.,  41 
La.  Ann.  639,  17  Am.  St.  Rep.  40S. 

Evidence  Sufficient  to  Satisfy  Unprejudiced 
Mind.  —  In  the  case  of  Finkleston  v.  Chicago, 
etc.,  R.  Co.,  94  Wis.  270,  the  court  said:  "  The 
origin  of  a  fire  under  such  circumstances 
must  be  established  so  as  to  produce  convic- 
tion, to  a  reasonable  certainty,  on  an  unpreju- 
diced mind,  the  same  as  any  other  fact;  and 
until  there  is  evidence  to  so  establish  it,  the 
defendant  is  not  called  upon  to  prove  that  the 
fire  was  not  caused  as  alleged.  Flanaghan  v. 
Chicago,  etc.,  R.  Co.,  65  Minn.  112;  Stratton 
v.  Union  Pac.  R.  Co.,  7  Colo.  App.  126;  Den- 
ver, etc.,  R.  Co.  v.  DeGraff,  2  Colo.  App.  42; 
Denver,  etc.,  R.  Co.  v.  Morton,  3  Colo.  App. 
155;  Sheldon  v.  Hudson  River  R.  Co.,  29 
Barb.  (N.  Y.)  226." 

Plaintiffs  Contributory  Negligence.  —  It  is  al- 
ways incumbent  on  the  defendant,  it  has  been 
held,  to  show  by  a  preponderance  of  evidence 
that  the  plaintiff  has  been  guilty  of  contribu- 
tory negligence.  Northern  Pac.  R.  Co.  v. 
Lewis,  51  Fed.  Rep.  658. 

5.  Equal  Probabilities.  —  Brown  v.  Atlanta, 
etc.,  Air  Line  R.  Co.,  19  S.  Car.  39. 

6.  Mere  Probability.  —  Sheldon  v.  Hudson 
River  R.  Co.,  29  Barb.  (N.  Y.)  226;  Brown  v. 
Atlanta,  etc.,  Air  Line  R.  Co.,  19  S.  Car.  39, 
13  Am.  &  Eng.  R.  Cas.  479;  Union  Pac.  R. 
Co.  v.  Keller,  36  Neb.  189. 
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still  less  should  the  jury  be  permitted  to  base  a  finding  on  mere  possibility  or 
conjecture. 1 

But  It  Is  Not  Necessary  to  Entitle  a  Plaintiff  to  Recover  for  destruction  of  his  prop- 
erty by  fire  to  show  that  the  fire  by  which  his  property  was  destroyed  could 
not  have  occurred  in  any  other  way  than  from  sparks  emitted  from  the 
defendant's  engine.  It  is  only  requisite  that  it  should  be  established  by  a 
reasonable  preponderance  of  evidence  that  the  fire  occurred  in  the  manner 
indicated.8 

b.  Rule  of  Reasonable  Doubt.  —  Nor  is  the  plaintiff  in  an  action 
against  a  railroad  company  for  the  destruction  of  property  by  fire  bound,  in 
order  to  recover,  to  prove  that  the  fire  was  communicated  from  the  defendant's 
engines  beyond  a  reasonable  doubt.3 


It  is  sufficient  to  say  on  this  subject  that 
while  in  the  absence  of  any  positive  proof  of 
the  means  of  ignition,  a  full  conviction  of  the 
fact  may  be  generated  by  circumstances,  yet 
the  jury  must  be  careful  not  to  base  their  ver- 
dict upon  mere  probabilities.  Sneed,  J.,  in 
Burke  v.  Louisville,  etc.,  R.  Co.,  7  Heisk. 
(Tenn.)  461,  19  Am.  Rep.  618. 

1.  Rule  Stated.  — •  In  an  action  against  a  rail- 
road company  for  property  destroyed  by  fire 
the  plaintiff  cannot  recover  upon  a  mere  possi- 
bility. Facts  must  be  established  without  the 
aid  of  sheer  conjecture,  or  some  presumption 
of  law  or  fact  beyond  what  the  facts  shown 
rationally  import.  A  mere  presumption  there- 
fore that  fire  originated  from  the  engine  of  the 
defendant  or  that  the  plaintiff's  wood  might 
have  been  so  set  on  fire,  is  not  of  itself  sufficient 
to  justify  a  verdict  against  the  defendant.  The 
fact  that  the  wood  was  set  on  fire  by  sparks  or 
coals  emitted  or  dropped  from  the  defendant's 
engine  must,  like  other  facts,  be  established  by 
such  competent  evidence  as  would  satisfy  a 
reasonable  mind  of  its  existence.  There 
should  be  no  guesswork,  no  jumping  at  con- 
clusions. Hawley,  J.,  in  Longabaugh  ^.Virginia 
City,  etc.,  R.  Co.,  9  Nev.  295.  And  see  Fitch 
v.  Pacific  R.  Co.,  45  Mo.  327;  Baxter  v.  Great 
Northern  R.  Co.,  (Minn.  1898)  75  N.  W.  Rep. 
1114.  And  where  the  evidence  left  it  a  matter 
of  conjecture  whether  the  injury  was  caused 
by  a  fire  started  by  the  defendant,  or  by  back 
fires  started  to  stop  the  progress  of  the  former, 
it  was  held  that  a  nonsuit  was  properly  granted. 
Megow  </.  Chicago,  etc.,  R.  Co.,  86  Wis.  466. 

Where  Only  a  Suspicion  Is  Raised  by  the  Proof 
that  the  fire  was  communicated  to  the  plain- 
tiff's property  destroyed  by  one  of  the  defend- 
ant's engines,  no  recovery  can  be  had.  Gaines- 
ville, etc.,  R.  Co.  v.  Edmondson,  101  Ga.  747. 

Failure  to  Sufficiently  Connect  Plaintiffs  Loss 
with  Defendant's  Act.  —  Where  the  evidence 
showed  that  Ihe  fire  which  destroyed  the  plain- 
tiff's property  occurred  two  weeks  after  the 
fire  was  set  out  from  which  the  fire  in  question 
was  alleged  to  have  been  communicated,  and 
though  it  was  shown  that  the  fire  so  set  spread 
and  smouldered  to  some  extent,  yet  the  evi- 
dence failed  to  connect  it  directly  with  the  fire 
on  the  plaintiff's  premises,  eighty  rods  distant, 
to  which  it  was  also  shown  that  a  prairie  fire 
had  in  some  degree  contributed,  it  was  decided 
that  a  verdict  holding  the  defendant  liable  in 
damages  for  the  plaintiff's  loss  was  not  war- 
ranted. Baxter  v.  Great  Northern  R.  Co., 
(Minn.  1898)  75  N.  W.  Rep.  1114. 


If  the  Evidence  Is  Wholly  Uncertain  as  to  the 

time  when  the  spark  arrester  became  out  of 
position,  the  jury  should  not  be  permitted  to 
base  upon  mere  conjecture  a  finding  that  the 
spark  arrester  was  out  of  order  at  the  time  of 
the  fire.  Wheeler  v.  New  York  Cent.,  etc.,  R. 
Co.,  67  Hun  (N.  Y.)  639.  And  see  Searles  v. 
Manhattan  R.  Co.,  101  N.  Y.  661;  Reiss  v. 
New  Vork  Steam  Co.,  128  N.  Y.  107. 

Evidence  of  Rumor  as  to  Condition  of  Engine.  — 
On  the  question  of  the  safety  of  an  engine, 
and  the  employment  of  the  most  approved 
appliances  to  prevent  the  escape  of  fire  from 
the  smokestack,  the  testimony  of  a  master 
mechanic  who  examined  the  same  directly 
after  a  loss  by  fire,  as  to  its  safe  and  sound 
condition,  whose  tesiimony  is  not  impeached, 
cannot  be  overcome  by  evidence  of  rumors 
among  the  employees  of  the  road  that  the  en- 
gine was  worn  out  and  not  safe.  Chicago, 
etc.,  R.  Co.  v.  Pennell,  94  III.  448. 

2.  Conclusive  Proof  Unnecessary. —  Baltimore, 
etc.,  R.  Co.  v.  Shipley,  39  Md.  251,  11  Am.  R. 
Rep.  269;  White  v.  Chicago,  etc.,  R.  Co.,  I  S. 
Dak.  326  45  Am.  &  Eng  R.  Cas.  565. 

Absence  of  Positive  Proof.  —  The  case  may  be 
such  that  though  there  may  be  no  positive 
proof  that  the  defendant  has  been  guilty  of 
any  neglect  of  duty  in  causing  the  fire  com- 
plained of,  the  facts  are  such  as  to  raise  an  in- 
ference of  negligence  sufficient  to  satisfy  the 
burden  of  proof.  Alpern  v.  .Churchill,  53 
Mich.  607. 

3.  Reasonable  Doubt.  —  Baltimore,  etc.,  R. 

Co.  v.  Shipley,  39  Md.  251. 

Though  Allegation  of  Wilful  Setting  on  Fire.  — 
Even  though  it  may  be  alleged  that  the  plain- 
tiff's property  was  wilfully  set  on  fire  by  the 
defendant  or  its  servants,  it  is  not  necessary 
that  this  fact  should  be  established  beyond  a 
reasonable  doubt,  as  the  rule  of  evidence  is  in 
criminal  cases.  Baltimore,  etc.,  R.  Co.  v. 
Shipley,  39  Md.  251. 

Authority  for  Different  Rule.  —  In  the  case 
Sheldon  v.  Hudson  River  R.  Co.,  29  Barb.  (N. 
Y.)  226,  the  court  seems  to  hold  that  the  plain- 
tiff, in  order  to  recover,  must  establish  the 
fact  of  the  origin  of  the  fire  beyond  a  reason- 
able doubt.  We  hardly  think  that  the  court 
could  have  intended  this,  that  is,  to  employ 
the  phrase  as  it  is  familiarly  used  in  criminal 
proceedings.  But  the  following  is  the  lan- 
guage of  Brown,  J.,  delivering  the  unanimous 
opinion:  "It  is  not  enough  for  the  plaintiff 
to  show  a  possibility  that  the  fire  was  commu- 
nicated to  the  mill  by  sparks  emitted  by  the 
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XII  Measure  OF  Damages  and  Elements  OF  Recovery  -  1.  Compensation 
the  General  Rule.  -  The  proper  measure  of  damages  where  property  has  been 
injured  or  destroyed  by  fire  is,  in  general,  that  which  will  afford  compensa- 

^^^"^PS-t^--.  IN  GENERAL.  -That  which  will  afford 
compensation  to  the  injured  party  is,  as  a  general  thing  the  value  of  the 
property  consumed  at  the  time  and  place  of  its  destruction.-5 


defendant's  locomotives.  He  cannot  recover 
upon  a  possibility.  Even  if  the  evidence  went 
farther  and  brought  the  fact  sought  to  be 
proved  within  a  probability,  still  the  plaintiff 
must  fail;  because  to  justify  a  verdict,  the  law 
requires  not  positive  proof,  it  is  true,  but  such 
proof  as  will  leave  no  reasonable  doubt  of  the 
existence  of  the  fact  upon  which  it  must  rest. 
The  foregoing  case  is  a  frequently  cited  au- 
thority on  other  points  adjudicated,  but  as  far 
as  is  known  this  particular  position  has  never 
been  commented  upon.  Taken  literally,  the 
rule  announced  is  certainly  erroneous.  Con- 
strued liberally,  in  the  light  of  the  facts  and 
other  observations,  the  language  is  at  best 
misleading. 

1  Compensation  the  Rule  —  Florida.  —  Jack- 
sonville, etc.,  R.  Co.  v.  Peninsular  Land 
etc.,  Co.,  27  Fla.  t. 

Igwa_  —  Johnson  v.  Chicago,  etc.,  R.  Co.,  77 

Iowa  666.  . 
Massachusetts.  —  Barnard  v.  Poor,  21  Pick. 

(Mass.)  378.  .  _ 

Missouri.  —  Matthews  v.  Missouri  Pac.  R. 

Co.,  142  Mo.  645-  „ 
Tennessee.  —Burke  v.  Louisville,  etc.,  K.  ■ 

Co.,  7  Heisk.  (Tenn.)  451,  ^9  Am-  ReP-  6l8- 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Levi,  59 
Tex.  675,  13  Am.  &  Eng.  R.  Cas.  464;  Pacific 
Express  Co.  v.  Lasker  Real  Estate  Assoc.,  81 

^Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Bohan- 
non,  85  Va.  293. 

Trespasser  in  Possession.  —  Where  a  trespasser 
is  in  actual  possession  of  property  destroyed 
by  fire  the  right  of  recovery,  it  has  been  held, 
is  not  limited  to  the  mere  value  of  the  posses- 
sion, but  may  be  for  the  full  measure  of  the 
property  destroyed,  although  had  the  plaintiff 
not  been  in  actual  possession  there  could  have 
been  no  recovery  at  all.  Northern  Pac.  R. 
Co  v  Lewis,  51  Fed.  Rep.  658.  And  see  Ken- 
nedy v.  Whitwell,  4  Pick-  (Mass.)  466;  Inger- 
soll  v.  Van  Bokkelin,  7  Cow.  (N.  Y.)  670;  White 
v.  Webb,  15  Conn.  305. 

Reooverability  of  Profits. —  In  an  action  for 
damages  for  the  destruction  of  properly  by  fire 
the  plaintiffs  cannot  recover,  as  a  rule,  the 
profits  they  would  have  made  by  a  sale  of  the 
property  had  it  not  been  destroyed.  Barnard 
v.  Poor,  21  Pick.  (Mass.)  378. 

Prospective  Damages.  —  In  an  action  for  in- 
jury lo  a  meadow  by  fire  it  has  been  held 
proper  to  show  by  the  evidence,  on  the  ques- 
tion of  damages,  that  as  the  meadow  became 
older,  the  quantity  and  quality  of  hay  became 
better  on  the  kind  of  land  upon  which  the 
meadow  was  located,  and  also  how  long  such 
a  meadow  continues  to  improve  until  it  begins 
to  deteriorate.  Terre  Haute,  etc.,  R.  Co.  v. 
Walsh,  11  Ind.  App.  13. 

Nominal  Damages  After  Default.  —  In  the  case 
of  Martin  v.  New  York,  etc.,  R.  Co.,  62  Conn. 


331,  the  complaint  alleged  that  the  fire  was 
communicated  to  the  plaintiff's  property  by  a 
locomotive  of  the  defendant,  and  that  the  prop- 
erty was  destroyed  by  fire.  The  defendant 
suffered  a  default  and  the  case  was  heard  in 
damages.  It  was  held  that  the  plaintiff  was 
prima  facie  entitled  to  recover  her  actual  loss 
from  the  fire  to  the  full  extent  proved,  but  that 
the  defendant,  to  reduce  the  damages  to  a 
nominal  sum,  might  show  that  the  fire  was 
not  communicated  by  its  locomotive. 

2.  Rule  Stated  —  Value  of  Property  Destroyed  — 
Connecticut.  —  Parrott  v.  Housatonic  R.  Co., 
47  Conn.  575. 

Florida.  —  Jacksonville,  etc.,  R.  Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  I. 

Georgia.  —  Murray  v.  Central  R.,  etc.,  Co., 
90  Ga.  83. 

Indiana.  —  Ohio,  etc.,  R.  Co.  v.  Irapp,  4 
Ind.  App.  69. 

Iowa.  —  Arthur  v.  Chicago,  etc.,  R.  Co.,  61 
Iowa  648;  Johnson  v.  Chicago,  etc.,  R.  Co., 
77  Iowa  666;  Hamilton  v.  Des  Moines,  etc.,  R. 
Co.,  84  Iowa  131.  . 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Hunt,  1 
Kan.  App.  788.  ,  ^ 

Missouri.  —  Matihews  v.  Missouri  Pac.  R. 
Co.,  142  Mo.  645. 

Nebraska.  —  Kansas  City,  etc.,  R.  Co.  v. 
Rogers,  48  Neb.  653. 

New  Jersey.  —  Delaware,  etc.,  R.  Co.  v.  Sal- 
mon, 39  N.  J.  L.  299,  23  Am.  Rep.  214. 

Ohio.  —  Cleveland,  etc.,  R.  .Co.  v.  McKel- 
vey,  12  Ohio  Cir.  Ct.  Rep.  426,  5  Ohio  Cir. 
Dec.  561. 

Tennessee.  —  Burke  v.  Louisville,  etc.,  R. 
Co.,  7  Heisk.  (Tenn.)  451,  19  Am.  Rep.  618. 

Texas.  — Galveston,  etc.,  R.  Co.  v.  Rheiner, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  971;  Ft. 
Worth,  etc.,  R.  Co.  v.  Hogsett,  67  Tex.  685; 
Ft.  Worth,  etc.,  R.  Co.  v.  Wallace,  74  Tex. 
581;  Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex.  675, 
13  Am.  &  Eng.  R.  Cas.  464;  Galveston,  etc., 
R.  Co.  v.  Home,  69  Tex.  643,  35  Am.  &  Eng. 
R.  Cas.  238. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Bohan- 
non,  85  Va.  293. 

Wisconsin.  —  Chapman  ^.Chicago,  etc.,  R. 
Co.,  26  Wis.  295,  7  Am.  Rep.  81,, 

General  Rule  of  Evidence  Admissible.  —  In  such 
cases  all  such  pertinent  facts  and  circum- 
stances are  admissible  in  evidence  as  tend  to 
establish  the  real  and  ordinary  value  of  the 
property  at  the  time  of  its  destruction ;  such 
facts  as  will  furnish  the  jury,  who  alone  deter- 
mine the  amount,  with  such  pertinent  data  as 
will  enable  them  reasonably  and  intelligently 
to  arrive  at  a  fair  valuation.  And  to  this  end 
the  original  cost  of  the  property,  the  mariner 
in  which  it  has  been  used,  its  general  condition 
and  quality,  the  percentage  of  its  depreciation 
since  its  purchase  or  erection,  from  use,  dam- 
age, decay,  or  otherwise,  are  all  elements  of 
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Partial  Injury  and  Total  Destruction.  —  Some  cases  distinguish  between  the  meas 
ure  applicable  in  cases  of  total  destruction  by  fire  and  cases  of  partial  destruc* 
tion  or  injury  merely,  holding  that  in  one  case  the  measure  is  the  value  of  the 
property  consumed,  and  in  the  other  the  difference  in  value  before  and  after 
the  fire.  But  in  both  instances  it  is  simply  the  value  of  the  property 
destroyed,  either  as  an  entirety  or  with  reference  to  the  portion  remaining  1 

b.  Market  Value.  —  If  the  property  destroyed  by  fire  has  a  market 


proof  proper  to  be  submitted  to  the  jury. 
Jacksonville,  etc.,  R.  Co.  v.  Peninsular  Land, 
etc.,  Co.,  27  Fla.  r,  49  Am.  &  Eng.  R.  Cas.  603. 

Evidence  by  Defendant  that  Property  Destroyed 
Had  No  Value.  —  In  an  action  for  damages  for 
the  destruction  of  property  by  fire  it  is  error  to 
exclude  evidence  offered  by  defendant  to  show 
the  value  of  the  property  consumed.  Hous- 
ton, etc.,  R.  Co.  v.  Smith,  (Tex.  Civ.  App. 
1898)  46  S.  W.  Rep.  1047.  It  has  been  held,  in 
this  connection,  competent  for  a  railroad  com- 
pany to  prove  that  grass  destroyed  by  fire  was 
dry,  dead,  and  valueless  at  the  time  it  was  de- 
stroyed. Missouri  Pac.  R.  Co.  v.  Wise,  3 
Tex.  App.  Civ.  Cas.,  §  385. 

And  in  an  action  for  damage  to  grass  land 
by  fire  it  has  been  held  reversible  error  to  ex- 
clude evidence  that  the  same  land  had  been 
burned  over  each  year  for  two  years  previous, 
and  that  the  turf  and  roots  of  the  grass  were 
damaged  thereby.  Gulf,  etc.,  R.  Co.  v.  Sad- 
dler, 8  Tex.  Civ.  App.  300. 

Admissibility  of  Tax  List. —  In  a  suit  by  a 
married  woman  to  recover  the  value  of  build- 
ings burned,  a  prior  tax  valuation  made  by 
her  husband  and  the  tax  assessor,  in  which 
the  buildings  are  valued  at  less  than  she  sues 
for  and  testifies  they  are  worth,  is  not  admis- 
sible by  the  railroad  to  show  a  less  value. 
Martin  v.  New  York,  etc.,  R.  Co.,  62  Conn. 
331.  56  Am.  &  Eng.  R.  Cas.  79.  The  valua- 
tion of  property  by  tax  assessors,  it  was  said 
in  this  case,  is  solely  for  the  purpose  of  deter- 
mining the  amount  which  was  paid  as  taxes. 
Such  evidence  should  not  be  received  in  a  suit 
between  other  parties  to  prove  the  actual  value 
of  the  property. 

A  Witness  Testifying  as  to  the  Value  of  the 
Property  Destroyed  by  Fire  cannot  base  his  esti- 
mate of  the  same  upon  the  representation  of 
others;  it  must  be  based  upon  his  own  knowl- 
edge. Baltimore,  etc.,  R.  Co.  v.  Shipley,  39 
Md.  25]-,  11  Am.  R.  Rep.  269. 

Reasonable  Expenses.  —  In  addition  to  the 
difference  in  the  value  of  the  property  injured 
before  and  after  the  fire,  there  may  be  a  recov- 
ery of  any  reasonable  expenses  incurred  or 
value  of  time  spent  in  preserving  it  or  restor- 
ing it.  Ft.  Worth,  etc.,  R.  Co.  v.  Ratliffe,  2 
Tex.  App.  Civ.  Cas.,  §  681.  And  where  the 
only  damage  to  standing  timber  appeared  to 
be  the  increased  cost  of  cutting,  by  reason  of 
the  fact  that  fire  burned  into  the  swamp  land 
loosening  the  roots  of  the  trees,  which  caused 
some  of  them  to  fall,  it  was  held  that  such  cost 
would  be  taken  as  the  proper  measure  of  dam- 
ages. Gordon  v.  Grand  Rapids,  etc.,  R.  Co., 
103  Mich.  379. 

1.  When  Property  Has  Been  Damaged,  but  Not 
Destroyed,  through  negligence  of  a  railway 
company  in  the  emission  of  sparks  from  a 
locomotive,  the  measure  of  the  damages  is  the 
difference  between  its  value  before  and  after 


the  injury.  Flannery  v.  St.  Louis,  etc.,  R. 
Co.,  44  Mo.  App.  396;  Atkinson  v.  Atlantic' 
etc.,  R.  Co.,  63  Mo.  367. 

Thus  Where  Timber  Is  Set  on  Fire  by  sparks 
from  the  engines  of  a  railway  company,  the 
true  measure  of  damages  is  the  difference  be- 
tween the  value  of  the  timber  standing  and 
growing  upon  the  land  in  question,  and  the 
value  of  such  timber  immediately  after  such 
fire.  Burdick  v.  Chicago,  etc..  R.  Co.,  87 
Iowa  384;  Greenfield  v.  Chicago,  etc.,  R.  Co. 
83  Iowa  270;  Kansas  City,  etc.,  R.  Co.  -J. 
Rogers,  48  Neb.  653. 

Fruit  Trees  and  Grass.  —  In  the  case  of  Ham. 
ilton  v.  Des  Moines,  etc.,  R.  Co.,  84  Iowa  131, 
the  damage  complained  of  was  done  by  fire  in 
a  meadow  and  orchard.  The  evidence  did  not 
show  the  total  destruction  of  the  fruit  trees  of 
the  orchard,  or  the  grass  in  the  meadow. 
Some  of  the  trees  were  killed,  some  injured 
merely,  and  others  were  not  injured  at  all. 
The  grasses  of  the  meadow  were  badly  in- 
jured. The  plaintiff,  testifying  in  his  own  be- 
half, was  permitted  to  state  that  the  meadow 
was  worth  three  or  four  dollars  per  acre  before 
the  fire  and  about  one  dollar  per  acre  after  the 
fire,  the  evidence  referring  to  the  injury  to  the 
meadow  and  not  to  the  land  itself.  Another 
witness  testified  that  the  difference  in  value  of 
the  orchard,  meaning  the  trees,  before  and 
after  the  fire,  was  $250.  It  was  insisted  by  the 
defendant  in  objection  to  this  evidence,  that 
it  did  not  disclose  the  correct  measure  of  dam- 
ages, counsel  contending  that  the  true  meas- 
ure was  the  cost  of  restoring  the  property  to 
its  prior  condition.  It  was  held  that  if  the 
trees  and  grass  had  all  been  destroyed  the 
measure  of  damages  might  be  as  contended 
for  by  counsel,  but  such  rule,  it  was  held,  did 
not  prevail  when  there  was  simply  injury  to 
the  meadow,  to  the  grass,  and  the  trees  of  the 
orchard,  and  not  a  total  destruction  thereof. 
In  this  case  it  was  held  that  the  true  measure 
was  the  difference  in  value  of  the  grass  and 
trees  before  and  after  the  fire. 

Injury  to  Meadow.  —  The  true  measure  of 
damages  as  to  a  meadow  injured  by  fire  from 
an  engine  is  the  difference  between  the  value 
of  the  meadow  before  the  fire  and  its  value 
after  the  fire.  If  the  meadow  was  utterly  de- 
stroyed by  the  fire  the  measure  of  damages 
would  be  its  value  at  the  time  of  the  fire. 
Belch  v.  Missouri  Pac.  R.  Co.,  18  Mo.  App. 
80. 

Growing  Crops  —  What  Proof  Should  Show.  — 

Where  the  destruction  or  injury  by  fire  of 
growing  crops  enters  into  the  damages  as  an 
element,  such  damages,  it  has  been  held,  are 
measured  by  proof  of  the  value  of  the  crops 
with  and  without  the  injury,  leaving  it  to  the 
court  or  jury  to  determine  the  difference. 
Louisville,  etc.,  R.  Co.  v.  Sparks,  12  Ind.  App. 
412. 
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value  at  the  place  of  destruction  this  will  be  taken  as  the  proper  measure  of 
recovery  in  an  action  by  its  owner.1  Where,  however,  it  has  been  held,  the 
property  destroyed  by  fire  is  of  a  well-known  kind,  having  a  recognized  stand- 
ard value  wherever  found,  the  proofs  need  not  be  circumscribed  within  the 
limits  of  the  market  demand  at  the  time  when  and  the  place  where  it  was 

destroyed.2  • 

Where  No  Local  Market.  —  Where  in  the  case  of  property  destroyed  by  fire  there 
is  no  local  market  value  for  it,  the  measure  of  damages  is  properly  fixed  by 
the  value  at  the  nearest  market,  deducting  the  cost  of  transportation  thereto. 
And  the  expenses  reasonably  necessary  to  put  the  injured  property  in  a  mar- 
ketable condition  and  for  shipment  to  the  nearest  market,  may  also  be 
included  in  the  damages.4 

applied  which  gave  it  a  higher  market  value, 
the  defendant  cannot  complain  that  the  witness 
was  not  asked  as  to  these,  for  it  was  to  its  ad- 
vantage that  the  highest  market  value  should 
not  be  proved,  and  if  there  were  purposes  to 
which  it  could  be  applied  for  which  it  was  less 
valuable,  the  question  was  proper,  for  the 
plaintiff  was  entitled  to  the  highest  market 
value  of  his  property  destroyed  by  the  negli- 
gence of  The  appellant."  Ft.  Worth,  etc.,  R. 
Co.  v.  Hogsett,  67  Tex.  685. 

Unwilling  Vendor.  —  It  has  been  held  that 
damages  for  the  destruction  of  herbage  and 
pasturage  by  fire  should  be  measured  as  in 
the  case  of  an  unwilling  vendor.  Gibson  v. 
South  Eastern  R.  Co.,  1  F.  &  F.  23. 

Whether  Market  Value  Question  for  Jury. — 
Where  a  railroad  company  is  sued  for  destroy- 
ing grass  by  fire  it  was  held  proper  for  the 
court  to  submit  to  the  jury  whether  there  was 
a  market  value  for  the  grass  established  by 
the  evidence,  and  if  so,  to  measure  the  dam- 
age thereby;  but  if  not,  that  they  might  ascer- 
tain its  value  by  the  circumstances  of  the  case. 
Gulf,  etc.,  R.  Co.  v.  Day,  (Tex.  Civ.  App. 
1893)  22  S.  W.  Rep.  772. 

"  Fair  Value  "  of  Property  Destroyed.  —  Where 
in  testifying  as  to  the  value  of  the  property  de- 
stroyed witnesses  use  the  words  "  fair  value  " 
as  synonymous  with  "market  value"  or 
"  real  value  "  of  such  property,  such  evidence 
is  not  incompetent  to  go  to  the  jury  for  the 
purpose  of  determining  the  value  of  the  prop- 
erty. There  is  no  substantial  difference,  it 
was  held,  between  the  fair  value  of  a  thing 
and  its  market  value.  Ft.  Scott,  etc.,  R.  Co. 
v.  Jones,  48  Kan.  51.  And  see  Kansas  City, 
etc.,  R.  Co.  v.  Ehret,  41  Kan.  22. 

2.  Recognized  Standard  Value.  —  Jacksonville, 
etc.,  R.  Co.  v.  Peninsular  Land,  etc.,  Co.,  27 
Fla  1 

3.  Where  No  Local  Market.  —  Eddy  v.  Lafay 
ette,  49  Fed.  Rep.  807;  Union  Pac,  etc.,  R. 
Co.  v  Williams,  3  Colo  App.  526;  Watt  v. 
Nevada  Cent,  R.  Co.,  23  Nev.  154. 

Cost  of  Transportation  to  Be  Deducted,  Not 
Added.  — Where  property  destroyed  by  fire  has 
no  market  value  at  the  point  of  destruction, 
the  proper  measure  of  damages  has  been  held 
to  be  the  value  of  such  property  at  the  nearest 
market,  less  the  cost  of  transportation  thereto, 
and  not  such  value  plus  the  cost  of  transporta- 
tion from  such  market  to  the  place  where  the 
property  was  destroyed.  Watt  v.  Nevada 
Cent.  R.  Co.,  23  Nev.  154. 

4.  Expenses.  —  Texas,  etc.,  R.  Co.  v.  Levi, 
59  Tex.  675,  13  Am.  &  Eng.  R.  Cas.  464.  ; 
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1.  Market  Value  at  Place  of  Destruction  — 

United  States.  —  Eddy  v.  Lafayette,  49  Fed. 
Rep.  807. 

Florida. — Jacksonville,  etc.,  R. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1. 

Iowa.  —  Lanning  v.  Chicago,  etc., 
68  Iowa  502. 

Missouri.  —  Huff  v.  Missouri  Pac. 
17  Mo.  App.  356-  „       „  _ 

Nevada.  —  Watt  v.  Nevada  Cent.  R.  Co.,  23 

Nev.  154-  „  _ 

New  York.  —  Bradshaw  v.  Rome,  etc.,  K. 

Co.,  49  Hun  (N.  Y.)  605,  1  N.  Y.  Supp.  691. 
Ohio.  —  Cleveland,  etc.,  R.  Co.  v.  McKel- 

vey,  12  Ohio  Cir.  Ct.  Rep.  426,  5  Ohio  Cir. 

Dec.  561. 

Texas.  —  Ft.  Worth,  etc.,  R.  Co.  v.  Hogsett, 
67  Tex.  685;  Ft.  Worth,  etc.,  R.  Co.  v.  Wal- 
lace, 74  Tex.  581;  Texas,  etc.,  R.  Co.  v.  Levi, 
59  Tex.  675,  13  Am.  &  Eng.  R.  Cas.  464; 
Texas,  etc.,  R.  Co.  v.  Tippit,  2  Tex.  App.  Civ. 
Cas.,  §  807;  Gulf,  etc.,  R.  Co.  v.  Matthews,  3 
Tex.  Civ.  App.  493;  Missouri,  etc.,  R.  Co.  v. 
Pfluger,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
792;  Galveston,  etc.,  R.  Co.  v.  Rheiner,  (Tex. 
Civ!  App.  1894)  25  S.  W.  Rep.  971. 

Destruction  of  Timber  —  Market  Value.— 
Where  the  action  is  for  the  destruction  of  tim- 
ber by  fire,  the  damages  must  be  assessed 
with  reference  to  its  market  value,  where  it  is 
shown  to  have  such;  and  it  is  not  competent 
for  the  company  to  prove  the  value  of  other 
timber  sold  by  other  patties  similar  to  plain- 
tiff's timber  which  was  burned.  Btadshaw  v. 
Rome,  etc.,  R.  Co  ,  49  Hun  (N.  Y.)  605,  I  N. 
Y.  Supp. 691 

Highest  Market  Value.  —  In  an  action  to  re- 
cover for  the  negligent  desttuction  of  property 
by  fire,  the  measure  of  damages  is,  it  has  been 
held,  the  highest  market  value  of  the  property 
at  the  time  of  its  destruction  for  any  use  to 
which  it  might  have  been  applied.  Ft.  Worth, 
etc.,  R.  Co.  v.  Hogsett,  67  Tex.  685;  Galves- 
ton, etc.,  R  Co.  v.  Rheiner,  (Tex.  Civ.  App. 
1894)  25  S.  W  Rep.  971. 

Value  of  Grass  for  Pasturage  and  Hay  Purposes. 
—  In  an  action  for  damages  for  the  destruction 
of  grass  by  fire,  the  plaintiff  introduced  a  wit- 
ness who  was  asked  as  to  the  market  value  of 
grass  for  pasturage  and  hay  purposes.  To 
this  question  the  defendant  objected  on  the 
ground  that  it  restricted  the  witness  to  special 
purposes  in  his  statement  of  the  market  value. 
"  It  is  difficult  to  conceive,"  said  the  court  in 
this  connection,  "  for  what  other  purposes  the 
grass  could  have  had  any  market  value.  But 
if  there  were  purposes  to  which  it  could  be 
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c.  Where  No  Market  Value.  —  It  is  not,  of  course,  necessary  in  any 
case  that  there  should  be  an  actual  market  price  for  property  destroyed  by  fire 
in  order  to  entitle  the  owner  thereof  to  recover  for  its  destruction  1  Where 
property  destroyed  by  fire  has  no  market  value,  some  other  criterion  of  value 
will  be  adopted. 

d.  Value  with  Reference  to  Uses  to  Which  Property  Adapted 
—  In  actions  for  damages  for  the  destruction  of  or  injury  to  property  by  fire 
the  value  of  the  property  injured  or  destroyed  may  be  shown  according  to  any 
use  to  which  the  property  is  naturally  and  lawfully  adaptable.3    Thus  where 


1.  Market  Value  Unnecessary.  —  Atchison,  etc.. 
R.  Co.  v.  Stanford,  12  Kan.  354,  15  Am.  Rep! 
362. 

2.  No  Market  Value  —  "  Actual  "  Value  —  Colo- 
rado.  —  Union  Pac,  etc.,  R.  Co.  v.  Williams, 
3  Colo.  App.  526. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Stanford, 
12  Kan.  354,  15  Am.  Rep.  362. 

Texas.  —  Texas,  etc,,  R.  Co.  v.  Tippit,  2 
Tex.  App.  Civ.  Cas.,  §  807;  Gulf,  etc.,  R.  Co. 
v.  Matthews,  3  Tex.  Civ.  App.  493;  Interna- 
tional, etc.,  R.  Co.  v.  Searight,  8  Tex.  Civ. 
App.  593;  Gulf,  etc.,  R.  Co.  v.  Day,  (Tex.  Civ. 
App.  1893)  22  S.  W.  Rep.  772. 

Where  the  property  destroyed  had  no  mar- 
ket value,  it  was  held  that  witnesses  who 
showed  that  they  had  some  knowledge  of  the 
value  of  such  property  were  properly  allowed 
to  state  what  they  considered  it  to  be  worth. 
Lanning  v.  Chicago,  etc.,  R.  Co.,  68  Iowa  502, 
25  Am.  &  Eng.  R.  Cas.  493;  Texas,  etc.,  R. 
Co.  v.  Tippit,  2  Tex.  App.  Civ.  Cas.,  §  807. 

Thus  Where  the  Grass  Destroyed  Was  Chiefly 
Valuable  as  Pasturage  for  which  there  was  no 
market  value,  its  value  in  such  use  as  proved 
by  witnesses  should  be  taken  as  the  measure 
of  damages.  Gulf,  etc.,  R.  Co.  v.  Matthews, 
3  Tex.  Civ.  App.  493.  And  see  International, 
etc.,  R.  Co.  v.  Searight,  8  Tex.  Civ.  App.  593, 

Destruction  of  Rail  Fence.  —  And  in  an  action 
to  'recover  for  the  destruction  of  a  rail  fence 
by  fire,  the  proper  measure  of  damages  is  not 
the  market  value  of  the  fence  or  rails  compos- 
ing it,  but  the  value  of  the  fence  as  an  enclos- 
ure. Gulf,  etc.,  R.  Co.  v.  Wallace,  14  Tex. 
Civ.  App.  386. 

Evidence  of  Cost,  Use,  and  Condition.  —  The 
value  of  articles  destroyed  by  fire  which  have 
no  market  value  may  be  established  by  evi- 
dence of  their  cost,  use,  and  condition  at  the 
time  they  were  consumed.  Union  Pac,  etc., 
R.  Co.  v.  Williams,  3  Colo.  App.  526. 

3.  Value  with  Reference  to  Any  Natural  and 
Lawful  Use — ;  California.  —  Cleland  v.  Thorn- 
ton, 43  Cal.  437. 

Iowa.  —  Lanning  v.  Chicago,  etc.,  R.  Co.,  68 
Iowa  502. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Ervay,  3 
Tex.  App.  Civ.  Cas.,  §  46;  Gulf,  etc.,  R.  Co. 
v.  Matthews,  3  Tex.  Civ.  App.  493;  Texas, 
etc.,  R.  Co.  v.  Land,  3  Tex.  App.  Civ.  Cas., 
8  49;  Ft.  Worth,  etc.,  R.  Co.  v.  Hogsett,  67 
Tex.  685;  Ft.  Worth,  etc.,  R.  Co.  v.  Wallace, 
74  Tex.  581;  International,  etc.,  R.  Co.  v.  Sea- 
right, 8  Tex.  Civ.  App.  593. 

Rule  Stated.  —  In  an  action  to  recover  for 
properly  destroyed  by  fire,  the  quality  and 
uses  of  the  property  which  added  to  its  value 
may  be  shown,  and  this  though  the  special 
uses  are  not  alleged.    Lanning  v.  Chicago, 
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etc.,  R.  Co.,  68  Iowa  502,  25  Am.  &  Eng  R 

Cas.  493. 

Illustrations  of  Rule  —  Farm  Lands. —  Where 

the  damage  by  fire  is  to  farm  lands,  it  has 
been  held  proper  to  prove  the  purposes  for 
which  the  land  was  used  in  estimating  the 
damages.  Texas,  etc.,  R.  Co.  v.  Ervay  \ 
Tex.  App.  Civ.  Cas.,  §  46. 

Meadow.  —  In  the  case  of  Gulf,  etc.,  R.  Co 
v.  Jagoe,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep! 
717,  which  was  an  action  for  damages  for  set- 
ting fire  to  meadow  land,  it  was  held  not  error 
to  charge  the  jury  that  they  should  find  such 
sum  as  would  compensate  for  the  injury  done 
to  the  turf  and  roots,  taking  into  consideration 
the  purposes  for  which  the  land  was  appropri- 
ated or  adapted,  instead  of  declaring  the  dam- 
ages to  be  the  difference  in  the  market  value 
of  the  land  immediately  before  and  immedi- 
ately after  the  injuries,  the  two  measures,  it 
was  declared,  being  practically  the  same.  "  In 
some  cases,"  the  court  said,  "  it  might  be  re- 
versible error  to  refuse  to  charge  the  rule  in 
the  more  definite  terms  stated  in  the  charge 
requested  by  the  appellant,  but  not  in  this 
case,  where  the  evidence  of  damages  relied  on 
by  appellee  already  tended  to  show  the  depre- 
ciation in  value  of  the  land  as  meadow  land, 
resulting  from  its  diminished  capacity  to  prol 
duce  the  accustomed  quantity  and  quality  of 
hay." 

Standing  Timber.  —  Likewise,  in  an  action  to- 
recover  the  value  of  standing  timber  destroyed 
by  fire,  evidence  as  to  the  character  of  the  tim- 
ber and  the  uses  for  which  available  is  admis- 
sible.   Cleland  v.  Thornton,  43  Cal.  437. 

Value  of  Hedge  as  Wind  Break.  —  In  an  action 
for  damages  for  the  destruction  of  a  hedge, 
the  plaintiff  may,  it  has  been  held,  show  the 
value  of  the  hedge  to  his  farm  as  a  wind  break. 
Plaintiff's  land,  it  was  observed,  was  used  as 
a  fruit  farm.  It  might  be  readily  inferred  that 
a  hedge  around  it  was  useful  as  a  protection 
against  wind  as  well  as  against  live  stock. 
Lanning  v.  Chicago,  etc.,  R.  Co.,  68  Iowa  502. 

Value  with  Reference  to  Natural  Advantages.— 
In  the  case  of  Moore  v.  Chicago,  etc.,  R.  Co., 
78  Wis.  120,  which  was  an  action  for  damages 
for  injury  to  a  cranberry  marsh  by  fire,  it  was 
objected  that  the  court,  in  order  to  determine 
the  value  of  the  plaintiff's  property,  and  the 
extent  of  his  loss,  improperly  admitted  testi- 
mony in  respect  to  the  watercourses  in  adjoin- 
ing lands,  and  the  geographical  features  of  the 
adjoining  country  favorable  to  the  accumula- 
tion of  water,  which  supplied  ihe  land  of  the 
plaintiff  with  water  by  the  use  of  bulkheads 
dams,  and  other  constructions  necessary  to  the 
growth  of  cranberries  thereon.  But  it  was 
held  too  plain  for  argument  that  the  plaintiff 
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4,1.   ^mao-e  bv  fire  is  to  grass  land,  it  has  been  held  proper  to  show  whether 
nl  land  was ameadow  frfm  which  hay  was  harvested  or  whether  the  property 
V  used  for  pasture  purposes,  or  was  merely  open  lands,1  and  the  damages, 
for  the :  grass  dSoyed^ay  be  taken  according  to  its  value  for  any  legitimate 

~rc^T^^£™™  Restoration  to  Original  Con- 
ation -  Most  of  the  cases  which  consider  the  question  in  connection  with 
the  measure  of  damages  for  injuries  by  fire,  hold  that  the  proper  measure  of 
damages  is  not  what  it  would  cost  to  replace  the  property  or  to  restore  it  to 
>  Sinai  condition  3  But  evidence  of  the  cost  of  restoration  in  such  cases 
Vent  ally  admSSe  for  the  purpose  of  furnishing  data  to  enable  the  jury  to 
deferm  neythe  true  amount  of  the  damages,  though  not,  as  stated,  as  supply 
fng  the  measure  of  recovery.*    Some  courts,  however,  have,  in  particular 


was  entitled  to  all  the  natural  advantages 
which  his  land  might  have  by  its  situation  in 
respect  to  the  surrounding  country,  whether 
of  watercourses,  air.  protection  from  storm 
or  of  anything  else.  The  surroundings  of 
one's  land,  it  was  said,  may  greatly  affect  us 
value  and  the  lands  in  question  may  have  re- 
ceived thereby  a  natural  pecuniary  advantage 
in  value  in  respect  to  their  productiveness  and 
use  In  answer  to  the  objection  that  the 
plaintiff  had  not  control  of  such  advantages 
and  that  they  might  not  be  permanent,  the 
court  observed  that  it  was  sufficient  that  the 
lands  possessed  the  advantages  now;  that 
they  might  not  always  possess  them  was  mere 

SP1°  Nature 'of  Land  Burned  Over.  —  Texas,  etc., 
R  Co.  v.  Land,  3  Tex.  App.  Civ.  Cas.,  §49; 
Gulf,  etc.,  R.  Co.  v.  Matthews,  3  Tex.  Civ. 

A2P'value  of  Grass  Destroyed.  —  Ft.  Worth,  etc., 
R  Co  v.  Wallace,  74  Tex.  581,  40  Am.  &  Eng. 
R  Cas  248;  Texas,  etc.,  R.  Co.  v.  Ervay,  3 
Tex.  App.  Civ.  Cas.,  §  46;  Gulf,  etc.,  R.  Co.  v. 
Matthews,  3  Tex.  Civ.  App.  493;  Inter- 
national, etc.,  R.  Co.  v.  Searight,  8  Tex.  Civ. 
App.  593;  Gulf,  etc.,  R.  Co.  v.  Cannon,  (lex. 
Civ.  App.  1895)  32  S.  W.  Rep.  342. 

Injury  to  Grass  Land.  —  In  an  action  lor  dam- 
ages against  a  railroad  for  the  destruction  of 
gras=  by  fire  the  plaintiff  may  show  that  the 
land  was  used  for  hay  and  grazing  purposes, 
and  prove  the  value  of  the  same  for  such  pur- 
poses and  recover  according  to  such  measure. 
Texas,  etc.,  R.  Co.  v.  Ervay,  3  Tex.  App.  Civ. 
Cas  ,  §  46;  Galveston,  etc.,  R.  Co.  v.  Rheiner, 
(Tex'.  Civ.  App.  1804)  25  S.  W.  Rep.  971- 

Possible  and  Conjectural  Loss.  —  Loss  which 
merely  may  arise  at  some  indefinite  future 
period  through  the  destruction  of  hay  by  fire, 
which  plaintiff  had  for  several  years  been  sav- 
ing  to  feed  his  stock  in  case  a  severe  winter 
should  come,  has  been  held  too  conjectural  to 
beconsidered  in  estimating  the  damage.  Watt 
v.  Nevada  Cent.  R.  Co.,  23  Nev.  154. 

3.  Rule  Stated.  —  Cleland  v.  Thornton,  43 
Cal.  437;  Burke  v.  Louisville,  etc.,  R.  Co.,  7 
Heisk.  (Tenn.)  451,  19  Am.  Rep..  618;  Pacific 
Express  Co.  v.  Lasker  Real  Estate  Assoc.,  81 
Tex.  81.  L 

Destruction  of  Fruit  Trees  by  Fire.  —  In  the 
case  of  Norfolk,  etc.,  R.  Co.  v.  Bohannon,  85 
Va.  293,  which  was  an  action  for  damages  for 
the  destruction  by  fire  of  a  number  of  growing 
fruit  trees,  the  trial  court  was  asked  to  charge 


the  jury  that  the  measure  of  damages  was- 
"  the  cost  of  replacing  the  trees  the  first  proper 
season  for  planting  after  the  burning,  and  the 
value  of  the  care  and  labor  from  the  time  it 
was  bestowed."  This  instruction  was,  how- 
ever, held  on  appeal  to  be  obviously  faulty, 
not  only  in  failing  to  make  the  question  of 
damage  depend  upon  the  actual  value  of  the 
trees,  but  in  omitting  from  the  calculation  cer- 
tain elements  of  value  which  must  necessarily 
be  taken  into  consideration  in  estimating  the 
loss  or  damage  resulting  from  the  destruction 
of  a  vigorous  and  growing  orchard  of  young 
fruit  trees.  The  instruction  given  by  the  trial 
court  in  lieu  of  this  instruction  requested  was 
that  the  measure  of  recovery  was  "  the  value 
of  the  property  destroyed,"  which  instruction 
was  declared  by  the  appellate  court  to  "  state 
the  rule,  in  cases  of  this  kind,  as  well,  per- 
haps, as  it  can  be  done." 

Destruction  of  Fence.  —  It  is  proper  to  refuse 
to  permit  the  defendant  in  an  action  for  injury 
to  premises  by  fire  from  an  engine,  to  prove 
the  cost  of  wire  fencing  which  it  is  claimed 
might  be  used  to  replace  that  which  was  de- 
stroyed. The  value  of  the  fence  destroyed  is 
the  measure  of  damages,  regardless  of  what 
some  other  fence  which  might  be  as  efficient 
for  protection  would  cost.  Ohio,  etc.,  R.  Co. 
v  Trapp,  4  Ind.  App.  69.  Compare,  however, 
with  this  case  Central  R.,  etc.,  Co.  v.  Murray, 
93  Ga.  256;  Gulf,  etc.,  R  Co.  v.  Wallace,  14 
Tex.  Civ.  App.  386. 

Distinction  Stated  Between  Total  Destruction 
and  Partial  Injury.  —  In  the  case  of  Hamilton 
v.  Des  Moines,  etc.,  R.  Co.,  84  Iowa  131  it 
was  said  that  where  there  was  not  a  total  de- 
struction of  meadow  and  fruit  trees  the  meas- 
ure of  damages  was  not  the  cost  of  restoration, 
but  the  difference  in  the  value  of  the  property 
before  and  after  the  fire,  as,  it  was  said,  "  it  is 
very  plain  that  the  cost  of  restoration  might 
exceed  the  amount  of  damages  where  there 
was  not  a  total  destruction  of  the  grass  and 

^"illustrations  —  Destruction  of  Buildings.  — 

In  an  action  to  recover  damages  for  the  de- 
struction of  buildings,  evidence  as  to  the  cost 
of  new  buildings  to  replace  those  destroyed  is 
admissible  as  furnishing  data  for  the  approxi- 
mate estimate  of  the  value  of  the  old  build- 
ings.   Cleland  v.  Thornton,  43  Cal.  437. 

Injury  to  Meadow  Lands.  —  It  has  also  been 
held  that  where  it  is  shown  that  the  land  was 
valuable  only  as  meadow  land,  and  that  the 
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cases,  regarded  the  cost  of  restoration  as  affording  the  proper  measure  of  dam- 
ages for  property  destroyed  by  fire.1 

3.  Injury  to  or  Destruction  of  Personal  Property.  —  As  has  already  been  seen, 
the  measure  of  damages  in  such  cases  is  the  value  of  the  property  destroyed.* 

4.  Injury  to  Real  Property.  —  Where  the  injury  by  fire  is  to  real  property 
the  rule  most  frequently  stated  is  that  the  measure  of  damages  is  the  differ- 
ence in  the  value  of  the  realty  immediately  before  and  immediately  after  the 
conflagration.3    In  some  cases  this  rule  is  limited  in  terms  to  where  the  injury 


i  roots  of  the  grass  growing  thereon  were  de- 
stroyed, evidence  of  the  cost  of  re-seeding,  and 
the  depreciation  of  its  rental  value  during  the 
time  it  would  not  produce  a  crop  of  grass,  is 
admissible  upon  the  question  of  damages. 
Pittsburgh,  etc.,  R.  Co.  v.  Hixon,  no  Ind. 
225,  32  Am.  &  Eng.  R.  Cas.  374.  And  see  St. 
Louis,  etc.,  R.  Co.  v.  Jones,  59  Ark.  105. 

In  an  Action  for  the  Destruction  of  a  Hedge  by 
fire  communicated  by  sparks  from  a  locomo- 
tive, evidence  of  thecostof  the  hedge  has  been 
held  relevant  on  the  question  of  damages. 
Muldrow  v.  Missouri,  etc.,  R.  Co.,  62  Mo.  App. 
431. 

Injury  to  Standing  Trees  —  Difficulty  of  Grow- 
ing Others.  —  Where  the  property  destroyed  by 
the  fire  is  trees,  it  is  not  error  to  permit  a  wit- 
ness to  testify  that  it  would  be  difficult  to  grow 
trees  in  the  place  of  those  destroyed  by  reason 
of  the  shade  of  other  trees,  since  the  value  of 
the  trees  may  have  been  in  some  measure  de- 
pendent upon  the  difficulty  or  cost  of  supply- 
ing their  place  by  other  trees.  Leiber  v.  Chi- 
cago, etc.,  R.  Co.,  84  Iowa  97. 

Evidence  of  Original  Cost.  —  It  has  been  held 
not  error  to  permit  the  plaintiff  to  prove  the 
original  cost  of  a  barn  destroyed  by  fire  as 
affording  a  basis  for  an  estimate  of  the  extent 
of  the  loss,  the  defendant  having  the  right  to 
show  the  depreciation  in  value  by  use  and  nat- 
ural causes.  Matthews  v.  Missouri  Pac.  R. 
Co.,  142  Mo.  645.  And  see  Wall  v.  Piatt,  169 
Mass.  398. 

1.  Cost  of  Re-seeding  Meadow.  —  Thus  where 
the  evidence  showed  that  a  fire  injured  or  de- 
stroyed the  roots  of  grass  in  a  meadow,  so  that 
it  would  not  produce  grass  for  mowing,  the 
measure  of  damages  was  held  to  be  the  cost 
of  restoring  the  meadow  in  as  good  a  con- 
dition as  it  was  before  the  fire.  Vermilya  v. 
Chicago,  etc.,  R.  Co.,  66  Iowa  606,  55  Am. 
Rep.  279,  23  Am.  &  Eng.  R.  Cas.  108.  And 
see  Hamilton  v.  Des  Moines,  etc.,  R.  Co.,  84 
Iowa  131;  Ft.  Scott,  etc.,  R.  Co.  v.  Tubbs,  47 
Kan.  630.  The  case  of  Vermilya  v.  Chicago, 
etc.,  R.  Co.,  66  Iowa  606,  55  Am.  Rep.  279, 
suf>ra,  seems  to  be  founded  upon  the  reason- 
ing that  the  value  of  a  meadow  is  largely  based 
upon  the  fact  that  it  is  in  the  nature  of  a  per- 
manent improvement,  and  is  not  to  be  planted 
each  year.  The  owner,  therefore,  could  not  be 
fully  compensated  for  his  loss  unless  allowed 
for  the  value  of  the  meadow,  and  it  was  de- 
clared that  no  more  just  or  reasonable  way  of 
determining  that  value  could  be  suggested 
than  by  inquiring  as  to  the  cost  of  restoring  it. 

For  Fencing  Injured  or  Destroyed  by  Fire  the 
measure  of  damages  has  been  held  to  be  the 
cost  of  restoring  it  and  making  its  condition  as 
good  as  that  in  which  it  was  when  injured  or 
destroyed.  Central  R.,  etc.,  Co.  v.  Murray, 
93  Ga.  256;  Gulf,  etc.,  R.  Co.  v.  Wallace,  14 
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Tex.  Civ.  App.  386.  But  compare  Ohio,  etc., 
R.  Co.  v.  Trapp,  4  Ind.  App.  69. 

2.  Personal  Property.  —  Delaware,  etc..  R. 
Co.  v.  Salmon,  39  N.  J.  L.  299,  23  Am.  Rep. 
214.  See  also  cases  cited  in  notes  supra,  this 
subdivision. 

3.  Injury  to  Real  Property  —  Georgia.  —  Mur- 
ray  v.  Central  R.,  etc.,  Co.,  90  Ga.  83. 

Illinois.  —  Louisville,  etc.,  Consol.  R.  Co.  v. 
Spencer,  47  111.  App.  503. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Smith,  6 
Ind.  App.  262;  Chicago,  etc.,  R.  Co.  v.  Kern, 
9  Ind.  App.  505;  Terre  Haute,  etc.,  R.  Co.  v. 
Walsh,  11  Ind.  App.  13;  Louisville,  etc.,  R. 
Co.  v.  Sparks,  12  Ind.  App.  410;  Baltimore, 
etc.,  R.  Co.  v.  Countryman,  16  Ind.  App, 
139- 

Kansas.  —  Ft.  Scott,  etc.,  R.  Co.  v.  Tubbs, 
47  Kan.  630;  Missouri  Pac.  R.  Co.  v.  Haynes, 
1  Kan.  App.  586;  Atchison,  etc.,  R.  Co.  v. 
Briggs,  2  Kan.  App.  154;  Atchison,  etc.,  R. 
Co.  v.  Hays,  (Kan.  App.  1898)  54  Pac.  Rep. 
322. 

Minnesota.  —  Ward  v.  Chicago,  etc.,  R.  Co., 
61  Minn.  449. 

Missouri.  —  Shannon  v.  Hannibal,  etc.,  R. 
Co.,  54  Mo.  App.  223.  Compare  Matthews  v. 
Missouri  Pac.  R.  Co.,  142  Mo.  654. 

New  Jersey.  —  Delaware,  etc.,  R.  Co.  v.  Sal- 
mon, 39  N.  J.  L.  299,  23  Am.  Rep.  214. 

New  York.  —  Dwight  v.  Elmira,  etc.,  R.  Co., 
132  N.  Y.  199,  28  Am.  St.  Rep.  563;  Bevier  v. 
Delaware,  etc.,  Canal  Co.,  13  Hun  (N.  V.)  254. 
Compare  Whitbeck  v.  New  York  Cent.  R.  Co., 
36  Barb.  (N.  Y.)  644. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Land,  3  Tex. 
App.  Civ.  Cas.,  §  49;  Missouri  Pac.  R.  Co.  v. 
Rabb,  3  Tex.  App.  Civ.  Cas.,  §  36;  Gulf,  etc., 
R.  Co.  v.  Cusenberry,  5  Tex.  Civ.  App.  114; 
Gulf,  etc.,  R.  Co.  v.  Matthews,  3  Tex.  Civ. 
App.  493;  Ft.  Worth,  etc.,  R.  Co.  v.  Hogsett, 
67  Tex.  685;  Galveston,  etc.,  R.  Co.  v.  Horme, 
69  Tex.  643;  Ft.  Worth,  etc.,  R.  Co.  v.  Wal- 
lace,  74  Tex.  581 ;  Pacific  Express  Co.  v.  Lasker 
Real  Estate  Assoc.,  81  Tex.  81.  And  see 
Sabine,  etc.,  R.  Co.  v.  Johnson,  65  Tex.  393; 
Galveston,  etc.,  R.  Co.  v.  Seymour,  63  Tex. 
345- 

Destruction  of  Grass  Not  Severed  from  Soil.  — 

The  true  measure  of  damages  in  actions 
against  railroad  companies  to  recover  grass 
not  severed  from  the  soil,  which  is  destroyed 
by  fire,  considering  the  purposes  to  which  the 
land  had  been  devoted  by  the  owner,  is  the 
difference  in  the  value  of  the  land  immediately 
before  and  after  the  fire.  Missouri  Pac.  R. 
Co.  v.  Rabb,  3  Tex.  App.  Civ.  Cas.,  §  36. 

Injury  to  Land  and  Destruction  of  Personalty. 
—  In  addition  to  the  difference  in  value  of  the 
land  burned  over  before  and  after  the  injury, 
the  plaintiff  is  entitled  to  recover  the  value  of 
any  personal  property  on  the  land  consumed 
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to  the  real  estate  is  of  a  permanent  nature.1  But  there  may  be  a  permanent 
injury  to  land  so  as  to  come  within  the  rule  referred  to,  though  it  is  not  per- 
petual; as  where  the  injury  was  to  the  turf  and  roots  of  the  grass  destroyed, 
whereby  the  productiveness  of  the  land  for  several  years  would  be  impaired.2 
Where  the  injury  by  fire  is  not  of  a  permanent  nature,  it  has  been  intimated 
that  the  decrease  in  the  rental  value  of  the  land  forms  the  better  and  more 
certain  rule  by  which  the  damages  should  be  estimated.3 

5.  Injury  to  Property  Attached  to  Realty  —  a.  Rule  as  to  Separable 
VALUE.  —  The  rule  has  been  laid  down  that^where  the  thing  injured  or 
destroyed  by  fire  has  a  separable  value,  wholly  independent  of  the  realty  to 
which  it  was  attached,  the  measure  of  damages  is  the  value  of  such  property 
in  its  detached  form.4    But  where  the  property  consumed  is  so  intimately 


by  the  fire.  Delaware,  etc.,  R.  Co.  v.  Sal- 
mon, 39  N.  T.  L.  316,  23  Am.  Rep.  214. 

Evidence  of  Mere  Extent  of  Depreciation.  —  It 
has  been  held  that  the  difference  in  value  of 
real  estate  before  and  after  the  fire  cannot  be 
shown  by  evidence  of  the  mere  extent  of  de- 
preciation in  value  in  consequence  of  the  fire. 
Bevier  v.  Delaware,  etc.,  Canal  Co.,  13  Hun 
(N.  Y.)  254. 

Value  of  Thing  Destroyed. —  Although,  as 
stated,  the  proper  measure  of  damages  for  in- 
jury to  real  estate  by  fire  is  the  difference  in 
value  before  and  after  the  fire,  the  plaintiff 
may  give  evidence  of  the  value  of  the  thing 
destroyed  as  a  part  of  the  realty.  Atchison, 
etc.,  R.  Co.  v.  Hays,  (Kan.  App.  1898)  54  Pac. 
Rep.  322. 

1.  Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v. 
Jones,  59  Ark.  105. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Sparks, 
12  Ind.  App.  410. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Home, 
69  Tex.  644,  35  Am.  &  Eng.  R.  Cas.  242;  Gulf, 
etc.,  R.  Co.  v.  Matthews,  3  Tex.  Civ.  App.  493. 

When  Not  Difference  in  Value  of  Land.  —  Thus, 
where  the  fire  destroyed  grass  and  posts,  and 
injured  the  turf,  it  was  held  that  the  measure 
of  damages  was  not  the  difference  in  the  value 
of  the  land  before  and  after  the  fire,  but  the 
value  of  the  posts  and  grass  destroyed  and 
the  loss  by  reason  of  injury  to  the  turf.  Gulf, 
etc.,  R.  Co.  v.  Matthews,  3  Tex.  Civ.  App. 
493.  But  as  to  the  proposition  that  injury  to 
turf  does  not  constitute  a  permanent  injury  to 
land,  compare  Ft.  Worth,  etc.,  R.  Co.  v.  Wal- 
'  lace,  74  Tex.  581,  the  next  note  infra. 

2,  Permanent  Injury  Though  Not  Perpetual.  — 
Galveston,  etc.,  R.  Co.  v.  Home,  69  Tex.  643; 
Ft.  Worth,  etc.,  R.  Co.  v.  Wallace,  74  Tex. 
581;  Missouri  Pac.  R.  Co.  v.  Ayers,  (Tex. 
1888)  8  S.  W.  Rep.  538.  And  see  Sabine,  etc., 
R.  Co.  v.  Johnson,  65  Tex.  393;  Galveston, 
etc.,  R.  Co.  v.  Seymour,  63  Tex.  345. 

What  Injuries  from  Fire  Are  Permanent.  — 
Where  a  plaintiff  claims  damages  not  only  for 
the  destruction  of  the  grass  growing  on  the 
land,  but  for  permanent  injuries  to  the  land 
itself  caused  by  the  destruction  of  the  sod  and 
roots  of  the  grass,  and  diminishing  the  capac- 
ity of  the  land  to  produce  crops  of  grass  in  the 
future,  the  true  measure  of  damages  is  the 
difference  in  the  value  of  the  land  immedi- 
ately before  the  injury  and  immediately  after. 
Ft.  Worth,  etc.,  R.  Co.  v.  Hogsett,  67  Tex.  685. 
And  see  Gulf,  etc.,  R.  Co.  v.  Helsley,  62  Tex. 
593;  Galveston,  etc.,  R.  Co.  v.  Seymour,  63 
Tex.  347.    See,  however,  in  this  connection 


the  case  of  Ft.  Scott,  etc.,  R.  Co.  v.  Tubbs,  47 
Kan.  630,  where  the  evidence  was  to  the  effect 
that  it  would  take  from  one  to  three  years  to 
restore  the  grass  to  the  condition  it  was  in  be- 
fore the  fire,  and  it  was  held  that  it  would  not 
be  proper  to  characterize  the  inj  uries  as  per- 
manent. 

3.  Decrease  In  Rental  Value.  —  St.  Louis,  etc., 
R.  Co.  v.  Jones,  59  Ark.  105;  Ft.  Scott,  etc., 
R.  Co.  v.  Tubbs,  47  Kan.  630. 

Injury  to  Meadow.  —  In  the  case  of  St.  Louis, 
etc.,  R.  Co.  v.  Jones,  59  Ark.  112,  the  court 
said:  "  Where  a  meadow  is  destroyed  by  fire, 
the  measure  of  damages  is  the  cost  of  re-seed- 
ing the  meadow  and  its  rental  value  until  it  is 
restored.  Vermilya  v.  Chicago,  etc.,  R  Co., 
66  Iowa  606,  55  Am.  Rep.  279;  Pittsburgh, 
etc.,  R.  Co.  v.  Hixon,  no  Ind.  225." 

Where  the  Action  Is  by  Tenants  the  measure 
of  damages  for  an  injury  by  fire  is  estimated 
with  reference  to  the  difference  in  rental  value. 
Elliott  v.  Missouri  Pac.  R.  Co.,  (Kan.  App. 
1898)  55  Pac.  Rep.  490. 

4.  Where  Property  Has  Separable  Value.  — 
Whitbeck  v.  New  York  Cent.  R.  Co.,  36  Barb. 
(N.  Y.)  644;  White  v.  Chicago,  etc.,  R.  Co.,  I 
S.  Dak.  326,  45  Am.  &  Eng.  R.  Cas.  565. 

Action  for  Damages  to  Standing  Timber.  —  In 
such  actions  it  has  been  held  that  the  measure 
of  damages  is  the  amount  of  damage  the  trees 
and  timber  suffered  by  reason  of  the  fire,  and 
not  the  difference  in  the  value  of  the  land  with 
the  standing  trees  and  timber  before  the  fires 
and  afterwards.  Fremont,  etc.,  R.  Co.  v. 
Crum,  30  Neb.  70,  43  Am.  &  Eng.  R.  Cas.  71; 
Atkinson  v.  Atlantic,  etc.,  R.  Co.,  63  Mo.  367, 
20  Am.  R.  Rep.  442;  Kansas  City,  etc.,  R.  Co. 
v.  Rogers.  48  Neb.  653. 

Destruction  of  Grass.  —  Where  a  company  is 
sued  for  setting  fire  by-sparks  from  its  locomo- 
tive and  thereby  damaging  land,  fences,  and 
grass,  it  is  proper  to  admit  evidence  of  the 
value  of  the  grass.  The  true  measure  of  dam- 
ages is  not  necessarily  the  difference  in  the 
value  of  the  ground  before  and  after  the  fire. 
Gulf,  etc.,  R.  Co.  v.  Kluge,  4  Tex.  App.  Civ. 
Cas.,  §  325. 

Two  Elements  of  Damage  Recognized.  —  In 
actions  to  recover  damages  for  injuries  to  real 
estate  caused  by  the  unlawful  separation  and 
removal  of  something  therefrom,  or  the  de- 
struction by  fire  of  something  attached  thereto, 
the  courts  recognize  two  elements  of  damage: 
(1)  the  value  of  the  thing  taken  after  separa- 
tion from  the  freehold,  if  it  have  any;  (2)  the 
damage  to  the  realty,  if  any,  occasioned  by 
the  removal.  Dwight  v.  Elmira,  etc.,  R.  Co., 
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connected  with  the  real  estate  as  to  have  no  value  independent  thereof,  the 
measure  of  damages  will  be  determined  by  the  difference  in  the  value  of  the 
realty  before  and  after  the  fire.1  Although  the  authorities  are  not  uniform, 
the  true  rule  is  believed  to  be  that  where  property  attached  to  realty  is- 
destroyed  by  fire  the  plaintiff  may,  at  his  election,  seek  to  recover  its  value  in 
its  detached  form,  or  as  part  of  the  realty,  in  which  latter  event  the  measure 
would  be  the  difference  in  the  value  of  the  realty  before  and  after  the  fire.2 

b.  What  Property  Has  Separable  Value.  —  Whether  the  property 
destroyed  has  a  separable  value  apart  from  the  real  estate  to  which  it  is 
attached,  depends  on  the  nature  of  the  property  itself;  but  in  the  application 
of  the  rule  there  is  apparent  conflict  in  the  cases.3  The  distinction  between 
that  which  has  a  separable  value  and  that  which  has  not  is  clearly  marked  in 
the  respective  cases  of  damage  to  fruit  trees,  hedges,  ornamental  shrubbery  or 
shade  trees,  and  trees  suitable  for  timber  and  lumber  purposes  only.4 


132  N.  Y.  199,  28  Am.  St.  Rep.  563,  reversing 
56  Han  (N.  Y.)  646. 

1.  Where  Property  Has  Not  Separable  Value.  — 

Rowe  v.  Chicago,  etc.,  R.  Co.,  102  Iowa  286. 

2.  Plaintiffs  Election  to  Sue. —  If  the  owner 
brings  the  action  for  value  of  trees  destroyed, 
the  proper  measure  of  damages  is  the  market 
value  of  the  trees  destroyed,  independent  of 
the  real  estate.  If  he  brings  the  action  for  in- 
jury to  his  realty,  the  measure  of  damages  is 
the  diminished  value  of  the  real  estate.  Bailey 
v.  Chicago,  etc.,  R.  Co.,  3  S.  Dak.  531. 

Waiver  of  Damages  to  Land. —  In  an  action 
for  negligently  causing  a  fire  which  destroyed 
the  plaintiff's  trees  and  vines,  the  defendant 
will  not  be  heard  to  complain  that  the  meas- 
ure of  damages  applied  by  the  court  was  their 
cash  value,  instead  of  the  lessened  value  of 
the  land,  since  the  plaintiff  may  waive  the  inci- 
dental and  additional  damage  to  his  land, 
caused  by  the  destruction  of  the  trees.  Texas, 
etc.,  R.  Co.  v.  Gorman,  2  Tex.  Civ.  App.  144. 
And  see  also  in  this  connection  the  case  of 
Houston,  etc.,  R.  Co.  v.  Smith,  (Tex.  Civ. 
App.  1898)  46  S.  W.  Rep.  1046,  where  the 
petition  alleged  the  destruction  by  fire  of  cer- 
tain buildings,  fences,  fruit  trees  and  shrub- 
bery, but  no  injury  to  the  land  itself.  It  was 
held  error  in  such  case  to  instruct  the  jury 
that  they  should  consider  the  difference  in  the 
market  value  of  the  land  before  and  after  the 
fire. 

Evidence  Admissible.  —  Where  a  plaintiff 
does  not  seek  to  recover  specifically  for  the 
value  of  grass  destroyed  by  fire,  it  is  compe- 
tent to  prove  the  difference  the  year  after  the 
fire,  between  the  yield  of  that  part  of  the 
meadow  burned  over,  and  that  not  burned 
over.  Lake  Erie,  etc.,  R.  Cc.  v.  Holderman, 
56  111.  App.  144. 

Intimation  Against  Right  of  Election  in  Plain- 
tiff. —  See  Texas,  etc.,  R.  Co.  v.  Tippit,  2 
Tex.  App.  Civ.  Cas.,  §  807.  See  also  Dwight 
v.  Elmira,  etc.,  R.  Co.,  132  N.  Y.  199,  28  Am. 
St.  Rep.  563. 

3.  Conflict  of  Cases,  —  Thus  it  has  been 
broadly  held  that  in  an  action  for  negligence 
where  buildings,  trees,  or  crops  are  destroyed 
or  injured  by  fire,  the  proper  measure  of  dam- 
ages is  not  the  difference  in  the  value  of  the 
land  upon  which  they  are  situated,  before  and 
after  the  injury,  but  the  value  of  the  build- 
ings, trees,  etc.,  themselves.  White  v.  Chi- 
cago, etc.,  R.  Co.,  1  S.  Dak.  326.  Compare 
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with  this  case  the  contrary  applications  of  the 
rule  in  other  cases  cited  in  the  notes  to  this 
subdivision;  and  consider  also  the  cases  which 
seem  to  maintain  a  similar  position  with  the 
case  just  cited. 

4.  Distinction  Stated.  —  The  measure  of  re- 
covery for  growing  fruit  trees  injured  or  de- 
stroyed by  fire  differs  from  Irees  which  are 
usually  con  verted  into  timber  or  firewood,  and 
which  are  frequently  sold  as  they  stand  for 
that  purpose,  or  nursery  trees  which  are 
grown  for  market.  The  difference  is  this:  In 
one  case  the  value  consists  chiefly  in  the  thing 
itself  as  a  convertible  and  marketable  com- 
modity, while  in  the  other  the  value  consists 
chiefly  in  the  quality  and  quantity  of  its  an- 
nual production.  Whitbeck  v.  New  York 
Cent.  R.  Co.,  36  Barb.  (N.  Y.)  644.  And  in 
the  similar  case  of  Greenfield  v.  Chicago,  etc., 
R.  Co.,  83  Iowa  270,  it  was  held  that  the 
means  by  which  to  determine  the  damages 
occasioned  by  the  destruction  of  forest  trees, 
having  no  value  except  as  timber,  is  different 
from  that  pursued  in  determining  the  value  of 
fruit  trees  destroyed  by  fire.  The  latter  must 
be  estimated  with  reference  to  what  they  are 
worth  in  their  growing  state  on  the  premises. 
In  the  case  of  forest  trees  having  no  value  ex- 
cept as  timber  their  present  value  for  such 
purposes  may  be  taken. 

Stumpage. —  In  an  action  brought  by  the 
owner  of  standing  timber,  which  has  been  in- 
jured by  fires  negligently  set,  the  measure  of 
damage  as  to  the  timber  destroyed,  is  its  value 
or,  as  commonly  called,  "  stumpage."  Gor- 
don v.  Grand  Rapids,  etc.,  R.  Co.,  103  Mich. 
379- 

Injury  to  Land  and  Destruction  of  Property  At- 
tached. —  In  some  cases  where  there  has  been 
injury  to  the  land  itself,  as  well  as  destruction 
of  property  attached  thereto,  as,  for  example, 
destruction  of  growing  grass  and  injury  to  the 
roots,  or  the  turf  or  sod,  the  courts,  instead  of 
regarding  the  injury  as  entire  and  to  the  realty 
alone,  considering  the  grass  or  hay  as  a  part 
thereof,  seem  to  prefer  to  pursue  two  lines  of 
investigation,  one  the  value  of  the  hay  or 
grass,  the  other  the  extent  of  depreciation  of 
the  land.  See  Gulf,  etc.,  R.  Co.  v.  Hendricks, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  433; 
Missouri,  etc.,  R.  Co.  v.  Pfluger,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  792;  Missouri,  elc, 
R.  Co.  v.  Goode,  7  Tex.  Civ.  App.  245;  Mis- 
souri, etc.,  R.  Co.  v.  Fulmore,  (Tex.  Civ.  App. 
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c  Value  as  Attached  to  Realty.  —  In  several  cases  the  proper  meas- 
ure of  damages  for  the  destruction  of  standing  fruit  trees  or  timber  by  fire  has 
been  held  to  be  determinable  with  reference  to  the  value  of  the  property 
injured  as  attached  to  the  soil,  though,  it  would  seem,  not  strictly  as  part  of 
the  realty  itself.1  The  simpler  rule  and  sounder  principle,  however,  seems  to 
be  where  standing  trees  have  no  separable  and  independent  value,  or  the 
plaintiff  is  not  content  to  proceed  for  this  alone,  to  regard  such  injury  as  done 
to  the  real  estate  itself,  although  it  is  true  the  value  of  standing  trees  consid- 
ered as  such  is  generally  determined  with  reference  to  the  difference  in  the 
value  of  the  realty  before  and  after  the  fire.2 

6.  Mitigation  of  Damages  —  a.  General  Rule  —  (i)  Incidental  Benefits. — 
As  a  general  rule  incidental  benefits  to  land,  claimed  by  the  defendant  to  have 
resulted  from  his  tortious  act  in  causing  a  fire  thereon,  will  not  be  considered 
in  mitigation  of  damages.3 


i8Q5)29  S.  W.  Rep.  688;  Gulf,  etc.,  R.  Co.  v. 
Reagan,  (Tex.  Civ.  App.  1895)  32  S.  W.  Rep. 
S46;  International,  etc.,  R.  Co.  v.  Mclver, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  438. 

It  has  been  held,  indeed,  that  where  the  in- 
jury by  fire  complained  of  embraces  damages 
to  real'  estate  and  damages  to  the  growing 
crops,  each  of  these  forms  a  proper  subject  of 
inquiry,  which  should  be  pursued  separately. 
Louisville,  etc.,  R.  Co.  v.  Sparks,  12  Ind.  App. 
410. 

1.  Value  as  Attached  to  Realty.  —  Whitbeck  v. 
New  York  Cent.  R.  Co.,  36  Barb.  (N.  Y.)  644. 
See  also  Dwight  v.  Elmira,  etc.,  R.  Co.,  132  N. 
Y.  199.  28  Am.  St.  Rep.  563,  reversing  56  Hun 
(M.Y.)646;  Kansas  City,  etc.,  R.  Co.  k.  Rogers, 
48  Neb.  653. 

2.  The  Measure  of  Damages  to  Realty  by  the 
Destruction  by  Fire  of  fruit  trees,  fences, 
meadows,  etc.,  as  part  of  such  realty,  is  the 
amount  that  the  realty  as  a  whole  has  been 
lessened  in  value  by  the  destruction  of  such 
parts.  Cleveland,  etc.,  R.  Co  v.  Stephens,  74 
111.  App.  586,  173  111.  430;  Chicago,  etc.,  R. 
Co.  v.  Davis,  74  111.  App.  595;  Louisville,  etc., 
Consol.  R.  Co.  v.  Spencer,  47  111.  App.  503; 
Shannon  v.  Hannibal,  etc.,  R.  Co.,  54  Mo. 
App.  223;  International,  etc.,  R.  Co.  v.  Mc- 
lver, (Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  438. 

Illustrations  —  Destruction  of  Orchard  —  Injury 
to  Real  Estate  Itself.  —  St.  Louis,  etc.,  R.  Co. 
v.  Hoover,  3  Kan.  App.  577;  Missouri  Pac.  R. 
Co.  v.  Haynes,  1  Kan.  App.  586. 

Fruit  Trees  and  Vines.  —  Louisville,  etc., 
Consol.  R.  Co.  v.  Spencer,  47  111.  App.  503; 
Shannon  v.  Hannibal,  etc.,  R.  Co.,  54  Mo. 
App.  223. 

Destruction  of  Growing  Timber.  —  Greenfield 
v.  Chicago,  etc.,  R.  Co.,  83  Iowa  270.  And 
see  Stertz  v.  Stewart,  74  Wis.  160.. 

Destruction  of  Locust  Grove.  —  Brooks  v.  Chi- 
cago, etc.,  R.  Co.,  73  Iowa  179.  See  also  Hoye 
v.  Chicago,  etc.,  R.  Co.,  46  Minn.  269. 

Ornamental  Hedge.  —  Muldrow  v.  Missouri, 
etc.,  R.  Co.,  62  Mo.  App.  431. 

Case  Distinguished.  —  The  doctrine  of  the  case 
of  Whitbeck  v.  New  York  Cent.  R.  Co.,  36 
Barb.  (N.  Y.)  644,  as  to  the  measure  of  damages 
has  been  distinguished  in  several  cases.  See 
Bevier  v.  Delaware,  etc.,  Canal  Co.,  13  Hun 
(N.  Y.)  254;  Argotsinger  v.  Vines,  82  N.  Y. 
308;  Dwight  v.  Elmira,  etc.,  R.  Co.,  132  N.  Y. 
199,  28  Am.  St.  Rep.  563.  But  with  reference 
to  such  case  it  should  be  noted  that  it  was  de- 


fendant's counsel  who  requested  the  judge  to 
instruct  the  jury  that  the  plaintiff  could  only 
recover  the  diminished  value  of  the  orchard 
land  by  reason  of  the  destruction  of  the  trees. 
The  trial  court  refused  to  so  charge,  holding 
that  the  measure  of  damages  was  the  value  of 
the  trees,  and  not  the  diminished  value  of  the 
land.  This  case  seems  to  have  led  to  con- 
fusion because  it  was  not  explained  that  grow- 
ing trees  may  be  regarded  as  a  part  of  the  land 
itself,  the  injury  to  the  trees  being  an  injury 
to  the  land.  With  this  made  clear  to  the  jury 
such  an  instruction  as  that  requested  might 
have  been  proper,  but  the  court  denied  the  re- 
quest for  the  instruction  without  explanation, 
and  then  charged  practically  the  same  thing 
in  other  terms. 

Evidence  Admissible.  —  Where  the  plaintiff's 
orchard  has  been  injured  or  destroyed  by  fire 
he  may  testify  what  part  of  the  orchard,  if 
any,  bore  fruit  after  the  fire,  Chicago,  etc.,  R. 
Co.  v.  Kern,  9  Ind.  App.  505;  as  well  as  the 
income  received  from  the  orchard  for  several 
years  prior  to  the  fire,  Rowe  v.  Chicago,  etc., 
R.  Co.,  102  Iowa  286.  And  see  also  the  analo- 
gous case  of  Donovan  v.  Chicago,  etc.,  R.  Co., 
93  Wis.  373,  which  was  an  action  for  the  de- 
struction of  hay  and  grass.  In  this  case  it 
was  held  proper  to  admit  testimony  tending  to 
show  what  the  land  burned  over  had  previ- 
ously produced. 

3.  Incidental  Benefits.  —  Ft.  Worth,  etc.,  R. 
Co.  v.  Wallace,  74  Tex.  581;  Toledo,  etc.,  R. 
Co.  v.  Kingman,  49  111.  App.  43. 

No  Deduction  from  the  Value  of  Property  De- 
stroyed by  Fire  will  be  allowed  on  the  ground 
that  if  the  property  had  not  been  so  destroyed 
the  plaintiff  would  have  subsequently  lost  a 
portion  of  it  by  other  causes.  Thus,  where  an 
icehouse  and  its  contents  were  destroyed  it 
was  held  that  the  amount  of  damage  was  the 
value  of  the  property  destroyed  without  refer- 
ence to  the  amount  of  ice  which  might  remain 
unsold  at  the  end  of  the  season.  Hubbard  v. 
New  York,  etc.,  R.  Co.,  70  Conn.  563. 

When  No  Damages  Recoverable.  —  It  has  been 
held,  however,  that  no  damages  can  be 
awarded  the  owner  of  an  orange  grove  set  on 
fire  by  sparks  emitted  from  a  passing  locomo- 
tive, or  by  fire  communicated  to  it  by  the  care- 
lessness of  the  employees  of  railroad  in  burn- 
ing off  its  right  of  way,  where  the  grove  has 
been  abandoned  and  allowed  to  run  to  waste, 
and  to  become  so  dilapidated  and  overgrown 
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(2)  Insurance  Money  on  Property  Burned.  —  The  fact  that  the  plaintiff  has 
received  insurance  money  on  the  property  for  the  destruction  of  which  a 
recovery  is  sought  will  not  go  in  bar  or  mitigation  of  the  action  against  the 
party  whose  negligence  is  responsible  for  the  loss.1  It  seems,  however,  that 
where  the  origin  of  the  fire  is  in  question,  the  defendant  s  theory  being  that 
the  plaintiff  himself  set  it  out,  evidence  may  be  admissible  that  the  plaintiff 
received  payment  of  the  insurance  money  on  the  property,  as  tending  to  show 


with  weeds  and  grass,  that  the  destruciion  by 
fire  was  a  benefit  rather  than  an  injury. 
Bossu  v.  New  Orleans,  etc.,  R.  Co.,  40  La  Ann. 
1595- 

1.  Insurance  on  Property  Burned  —  En% land. 
—  Clark  v.  Blythinc,  2  B.  &  C.  254,  9  E.  C.  L. 
77;  Clark  v.  Blything  Hundred,  3  D.  &  R. 
489.  And  see  Yates  v.  Whyte,  4  Bing.  N.  Cas. 
272,  33  E.  C.  L.  349;  Bradburn  v.  Great  West- 
ern R.  Co.,  L.  R.  10  Exch.  r;  Commercial 
Union  Assur.  Co.  v.  Lister,  L.  R.  9  Ch.  483. 

Canada. —  Robinson  v.  New  Brunswick  R. 
Co.,  23  New  Bruns.  323;  Brown  v.  McRae,  17 
Ont.  Rep.  712. 

United  States. — Chicago,  etc.,  R.  Co.  v. 
Pullman  Southern  Car  Co.,  139  U.  S.  79. 

Connectictit.  —  Regan  v.  New  York,  etc.,  R. 
Co.,  60  Conn.  124,  49  Am.  &  Eng.  R.  Cas.  590. 

Illinois.  —  Dunleavy  v.  Stockwell,  45  111. 
App.  230;  Carlyle  Canning  Co.  v.  Baltimore, 
etc.,  R.  Co.,  77  111.  App. '396;  Hallermann  v. 
Baltimore,  etc.,  R.  Co.,  77  111.  App.  404. 

Indiana.  —  Cunningham  v.  Evansville,  etc., 
R.  Co.,  102  Ind.  478,  52  Am.  Rep.  683,  23  Am. 
&  Eng.  R.  Cas.  347;  Lake  Erie,  etc.,  R.  Co.  v. 
Griffin,  8  Ind.  App.  47. 

Massachusetts.  —  Hart  v.  Western  R.  Corp., 
13  Met.  (Mass.)  99,  46  Am.  Dec.  719. 

Michigan.  —  Hagan  v.  Chicago,  etc.,  R.  Co., 
86  Mich.  615,  4g  Am.  &  Eng.  R.  Cas.  670. 

Minnesota.  —  Nichols  v.  Chicago,  etc.,  R. 
Co.,  36  Minn.  452,  29  Am.  &  Eng.  R.  Cas. 
175-  . 

Mississippi.  —  Brookhaven  Lumber,  etc., 
Co.  v.  Illinois  Cent.  R.  Co.,  68  Miss.  432. 

Missouri.  —  Mathews  v.  St.  Louis,  etc.,  R. 
Co.,  121  Mo.  298;  Matthews  v.  Missouri  Pac. 
R.  Co.,  142  Mo.  645. 

New  Hampshire.  —  Smith  v.  Boston,  etc.,  R. 
Co.,  63  N.  H.  25. 

New  Jersey.  —  Weber  v.  Morris,  etc.,  R.  Co., 
35  N.  j.  L.  409,  10  Am.  Rep.  253,  36  N.  J.  L. 
213. 

New  York.  —  Collins  v.  New  York  Cent., 
etc.,  R.  Co.,  5  Hun  (N.  Y.)  503,  affirmed  in  71 
N.  Y.  609;  Merrick  v.  Brainard,  38  Barb.  (N. 
Y.)  574;  Briggs  v.  New  York  Cent.,  etc.,  R. 
Co.,  72  N.  Y.  26. 

Pennsylvania.  —  Lindsay  v.  Bridgewater  Gas 
Co.,  14  Pa.  Co.  Ct.  Rep.  181,  24  Pittsb.  Leg.  T. 
N.  S.  (Pa.)  276. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex. 
675,  13  Am.  &  Eng.  R.  Cas.  464. 

Rule  under  Statutes.  —  Where  a  railroad 
company  is  liable  under  a  statute  providing 
that  when  an  injury  is  done  to  the  property  of 
any  person  by  fire  from  the  locomoiive,  with- 
out contributory  negligence  on  his  part,  the 
company  shall  be  held  responsible  in  damages 
to  the  extent  of  such  injury,  the  defendant 
cannot  in  any  form  secure  the  benefit  of  the 
insurance  held  by  the  plaintiff  upon  the  p&op- 
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erty.  Regan  v.  New  York,  etc.,  R.  Co.,  60 
Conn.  124,  49  Am.  &  Eng.  R.  Cas.  590. 

In  another  case,  arising  under  Gen.  Laws 
N.  H.,  c.  162,  §  8,  for  the  destruction  of  prop- 
erty by  fire  from  a  locomotive,  it  was  held, 
briefly,  that  the  defendants  were  entitled  to  no 
reduction  on  account  of  the  plaintiff's  insur- 
ance, if  the  insurer  had  paid  nothing.  Smith 
v.  Boston,  etc.,  R.  Co.,  63  N.  H.  25.  But  the 
rule  would  be  the  same,  it  is  believed,  if  the 
insurance  money  had  been  paid.  And 
although  a  statute  makes  railroad  companies 
liable  for  fires  communicated  to  property  by 
their  locomotives  and  gives  them  an  insurable 
interest  in  property  along  their  routes,  a  com- 
pany which  had  not  so  insured  is  not  entitled, 
in  an  action  against  it  for  damages  arising 
from  such  fire,  to  an  abatement  to  an  amount 
the  property  owner  hus  received  on  his  own 
insurance.  Mathews  v.  St.  Louis,  etc.,  R.  Co., 
121  Mo.  298.  This  case  was  decided  under 
Rev.  Stat.  Mo.  1889,  §  2615. 

Maine.  —  In  this  state  there  is  a  statute  (Act 
1895,  c.  79,  Stat.  1895,  amending  Rev.  Stat., 
c.  51,  §  64),  providing  that  the  liability  of  rail- 
road corporations  in  case  of  injury  to  property 
by  fire  communicated  from  a  locomotive  en- 
gine in  the  use  of  the  corporation  shall  be  lim- 
ited to  the  excess  of  the  injury  suffered  by  the 
property  owner  over  the  net  amount  of  insur- 
ance received,  if  received  before  the  damages 
are  assessed;  and  if  not  received  before  the 
damages  are  assessed,  then  the  policy  shall  be 
assigned  to  the  railroad  corporation,  which 
may  maintain  an  action  thereon  or  prosecute 
an  action  already  commenced  by  the  insured, 
with  all  the  rights  which  the  insured  originally 
had.  This  statute  has  been  held  not  unconsti- 
tutional as  operating  to  deprive  the  insurance 
companies  of  their  pre-existing  right  of  subro- 
gation to  the  right  of  the  insured.  Leavitt  v. 
Canadian  Pac.  R.  Co.,  go  Me.  153. 

Action  by  Owner  for  Benefit  of  Insurance  Com- 
pany—  When  Nominal  Damages. —  Where  the 
owner  of  property  destroyed  by  fire  who  has 
received  the  insurance  money  therefor,  prose- 
cutes an  action  in  his  own  name  for  the  benefit 
of  the  insurance  company,  against  a  railroad 
company  whose  engine  is  alleged  to  have 
caused  the  fire,  only  nominal  damages  can  be 
recovered  under  a  declaration  concluding  to 
the  damage  of  the  insurance  company.  The 
plaintiff  in  such  case,  it  was  held,  recovers  the 
entire  loss  as  his  own  damage;  he  cannot  re- 
cover the  damages  of  the  insurance  company. 
Weber  v.  Morris,  etc.,  R.  Co.,  35  N.  J.  L.  400. 
10  Am.  Rep.  253. 

After  Recovery  the  Plaintiff  Holds  for  the  In- 
surance Company,  it  has  been  said,  such  oortion 
or  amount  recovered  as  they  have  paid  him. 
Weber  v.  Morris,  etc.,  R.  Co.,  35  N.  J.  L.  409, 
10  Am.  Rep.  253. 
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a  motive  on  the  part  of  the  plaintiff  to  cause  the  fire.1 

Action  by  Insurer  Who  Has  Paid  Loss.  —  Reference  is  made  to  a  former  part  of 
this  article  where  this  matter  is  treated.3 

(3)  Amount  Received  for  Grant  or  Condemnation  of  Right  of  Way.^ —  The 
fact  that  the  owner  of  property  may  have  been  allowed  in  condemnation  pro- 
ceedings a  certain  sum  for  the  depreciation  in  value  of  his  property  by  reason 
of  its  liability  to  fire  from  the  railroad,  does  not  affect  his  right  of  recovery  for 
actual  loss  from  such  source  when  it  occurs  through  the  negligence  of  the 
railroad  company.3  Nor  is  it  a  defense  to  such  action  that  in  condemnation 
proceedings  brought  by  the  railroad  for  a  right  of  way  through  the  plaintiff's 
land,  he  cTaimed  and  was  allowed  compensation  for  damages  from  fire  "  for  all 
time' to  come,"  4  nor  though  the  jury  in  condemnation  proceedings  actually 
included  in  their  verdict  an  amount  which  upon  some  doubtful  computation 
of  chances  was  considered  equivalent,  in  their  opinion,  to  an  insurance  against 
this  risk.5  And  the  same  rule  applies  where  the  right  of  way  has  been 
acquired  by  voluntary  conveyance.6 

(4)  Injuries  Which  Might  Have  Been  Prevented — (a)  General  Rule.  —  In  an 
action  for  damages  for  injuries  from  fire  there  may  be  no  recovery  for  such 
losses  as  might  have  been  prevented  by  the  plaintiff  by  reasonable  exertions 
on  his  part.7    If  the  plaintiff  was  in  a  position  to  prevent  any  damage  from 


1.  Evidence  Admissible  for  Particular  Purpose. 

—  Carlyle  Canning  Co.  v.  Baltimore,  etc.,  R. 
Co.,  77  111.  App.  396;  Hallermann  v.  Balti- 
more, etc.,  R.  Co.,  77  111.  App.  404;  Brook- 
haven  Lumber,  etc.,  Co.  v.  Illinois  Cent.  R. 
Co.,  68  Miss.  432. 

2.  See  supra,  this  title,  Natural  and  Proxi- 
mate Cause  —  Action  by  Insurer  Who  Has  Paid 
Loss. 

3.  Amount  Received  in  Condemnation  Proceed- 
ings.—Pierce  v.  Worcester,  etc.,  R.  Co.,  105 
Mass.  199;  Delaware,  etc.,  R.  Co.  v.  Salmon, 
39  N.  J.  L.  299,  23  Am.  Rep.  214.  And  see 
Delaware,  etc.,  Canal  Co.  v.  Lee.  22  N.  J.  L. 
243;  Dodge  v.  Essex  County,  3  Met.  (Mass.) 
380.'  Compare  Philadelphia,  etc.,  R.  Co.  v. 
Yeiser,  8  Pa.  St.  366. 

It  Will  Not  Be  Presumed  that  Injuries  by  Fire 
to  fences  and  timber  a  mile  from  the  railway 
were  considered  in  estimating  damages  for 
right  of  way.  Rodemacher  v.  Milwaukee, 
etc.,  R.  Co.,  41  Iowa  297,  20  Am.  Rep.  592. 

Amount  Awarded  for  Removal  of  Barn.  —  A 
jury  under  a  writ  of  ad  quod  damnum  to  assess 
the  damages  of  a  landowner  for  the  right  of 
way  of  a  railroad  company  over  his  land, 
under  a  provision  of  the  charter  of  the  com- 
pany, has  no  power  or  authority  to  impose  any 
legal  obligation  upon  such  landowner  to  re- 
move a  barn  near  the  line  located  for  the  rail- 
road, by  specifying  in  its  return  to  the  writ 
the  portion  of  the  damages  which  had  been 
assessed  and  awarded  to  him  for  that  purpose, 
and  which  he  had  duly  received  from  the  com- 
pany. But  if  it  is  afterwards  set  on  fire  and 
destroyed  where  it  then  stood,  by  reason  of  the 
negligence  of  the  companv,  its  agents,  or  serv- 
ants, the  fact  and  the  sum  so  awarded  and 
paid  to  him  may  be  taken  into  consideration 
by  the  jury  in  determining  the  amount  of  its 
verdict  in  an  action  brought  by  him  against 
the  company  to  recover  for  the  injury, 
lefferis  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst. 
(Del.)  447- 

Doctrine  Stated  as  Affecting  Liability  for  Non- 
negligent  Fires.  —  It  has  been  held  that  the 


plaintiff  cannot  recover  for  damages  done  by 
fires  accidentally  and  not  negligently  started 
by  railroad  companies,  for  the  reason  that  it 
would  be  presumed  that  in  condemnation  pro- 
ceedings for  the  transaction  of  a  voluntary 
transfer  of  the  right  of  way,  that  the  liability 
of  such  damages  had  been  considered.  Missis- 
sippi Home  Ins.  Co.  v.  Louisville,  etc.,  R. 
Co.,  70  Miss.  119. 

4.  Damages  "for  All  Time  to  Come." — 
Mathews  v.  St.  Louis,  etc.,  R.  Co.,  121  Mo.  298. 

5.  Amount  Equivalent  to  Insurance  Against. 
Risk. —  Pierce  v.  Worcester,  etc.,  R.  Co.,  10s 
Mass.  199. 

6.  Voluntary  Conveyance  of  Right  of  Way.  — 

Delaware,  etc.,  R.  Co.  v.  Salmon,  39  N.  J.  L. 
299,  23  Am.  Rep.  214. 

Where  One  Conveys  a  Right  of  Way  for  a  Rail- 
road, he  takes  only  the  risk  of  inj  uries  from  fire 
occasioned  without  negligence  on  the  part  of 
the  company,  due  to  the  lawful  and  legitimate 
use  and  operation  of  its  road.  Rood  v.  New- 
York,  etc.,  R.  Co.,  18  Barb.  (N.  Y.)  80. 

7.  Damages  Which  Might  Have  Been  Prevented. 
—  Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Hecht, 
38  Ark.  357;  Tilley  v.  St.  Louis,  etc.,  R.  Co., 
49  Ark.  535. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Morton, 
3  Colo.  App.  155- 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  McClel- 
land, 42  111.  355;  Toledo,  etc.,  R.  Co.  v.  Pin- 
dar, 53  111.  447,  5  Am.  Rep.  57;  Chicago,  etc., 
R.  Co.  v.  Pennell,  94  111.  448. 

Michigan.  —  Talley  v.  Courter,  93  Mich.  473. 
Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Mc- 
Kay, 69  Miss.  139;  Mississippi  Home  Ins.  Co. 
v.  Louisville,  etc.,  R.  Co.,  70  Miss.  119. 
Missouri.  —  Waters  v.  Brown,  44  Mo.  302. 
New    York.  —  Bevier    v.    Delaware,  etc., 
Canal  Co.,  13  Hun  (N.  Y.)  254;  Hogle  v.  New 
York  Cent.,  etc.,  R.  Co.,  28  Hun  (N.  Y.)  363; 
Terry  v.  New  York  Cent.  R.  Co.,  22  Barb.  (N. 
Y.)  574;  Sugarman  v.  Manhattan  El.  R.  Co.„ 
(C.  PI.)  16  N.  Y.  Supp.  533. 

North    Carolina.  —  Doggett    v.  Richmond,, 
etc.,  R.  Co.,  78  N.  Car.  305. 
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fire  to  his  property  by  reasonable  exertions,  and  without  incurring  unusual 
danger,  but  made  no  effort  to  do  so,  such  omission  precludes  his  right  of 
recovery.1  And  if  he  might  by  such  means  have  avoided  a  part  of  the  dam- 
age or  saved  a  portion  of  the  property  and  did  not,  there  can  be  no  recovery 
for  the  portion  of  the  loss  which  might  have  been  thus  prevented  or  the  prop- 
erty  which  might  have  been  saved.2 

The  Fact  that  the  Plaintiff  Was  Not  at  Fault  in  the  Origin  of  the  Fire  does  not  relieve 
him  of  making  reasonable  efforts  to  prevent  its  spread.3 

Only  Reasonable  Efforts  Required.  —  It  is,  however,  only  ordinary  diligence  and 
reasonable  efforts  to  prevent  the  spread  of  a  fire  that  are  required  of  an  owner 
of  property  threatened  with  destruction.4    A  failure  to  attempt  to  extinguish 


Oregon.  —  Eaton  v.  Oregon  R.,  etc.,  Co.,  19 
Oregon  391. 

Vermont.  —  Stebbins  v.  Central  Vermont  R. 
Co.,  54  Vt.  464,  41  Am.  Rep.  855. 

Wisconsin.  —  Mills  v.  Chicago,  etc.,  R.  Co., 
76  Wis.  422;  Austin  v.  Chicago,  etc.,  R.  Co., 
93  Wis.  496. 

See  also  Ward  v.  Chicago,  etc.,  R.  Co.,  61 
Minn.  449. 

Value  of  Plaintiff's  Services  in  Putting  Out  Fire. 

—  In  the  case  of  Spencer  v.  Murphy,  6  Colo. 
App.  453,  which  was  an  action  for  damages 
for  the  alleged  negligent  setting  out  of  a  fire, 
the  jury  included  in  the  plaintiff's  recovery 
ten  dollars  for  his  services  in  attempting  to 
extinguish  the  fire.  This  was  held  to  have 
been  erroneous,  as,  it  was  declared,  the  serv- 
ices were  wholly  voluntary  and  there  was  no 
employment  by  the  defendant.  It  would 
seem,  however,  that  a  recovery  on  such  ac- 
count might  be  proper.  The  plaintiff  is,  as 
has  been  seen,  required  to  make  reasonable 
exertions  to  extinguish  a  fire,  and  the  benefit 
of  these  exertions  redounds  to  the  defendant. 
Why  then,  should  he  not  be  required  to  pay  to 
the  plaintiff  what  his  services  are  reasonably 
worth?  Not,  of  course,  that  they  would 
necessarily  be  deemed  worth  the  value  of  the 
property  saved  thereby,  but  a  reasonable 
amount,  considering  the  time  spent  and  the 
nature  of  the  exertions. 

Damages  Which  Third  Parties  Might  Have  Pre- 
vented—  Doubtful  Case. —  In  the  case  of  Dog- 
gett  v.  Richmond,  etc.,  R.  Co.,  78  N.  Car.  305, 
16  Am.  R.  Rep.  193,  it  was  held,  that  if  there 
was  any  intervening  negligence  in  the  effort 
to  extinguish  the  fire,  either  by  the  interme- 
diate landowners  or  their  neighbors  who 
assembled  for  that  purpose,  when  their  en- 
deavors properly  executed  might  have  been 
successful,  the  plaintiff  cannot  recover.  It 
may  well  be  doubted  if  this  case  announces 
the  correct  rule  in  this  connection,  as  such 
negligence  of  third  persons  does  not,  in  gen- 
eral, defeat  a  recovery. 

1.  Bar  to  Right  of  Recovery —  Arkansas.  —  St. 
Louis,  etc.,  R.  Co.  z:  Hecht,  38  Ark.  357. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  McClel- 
land, 42  111.  357;  Toledo,  etc.,  R.  Co.  v.  Pin- 
dar, 53  111.  451,  5  Am.  Rep.  57. 

Indiana.  —  Wabash  R.  Co.  v.  Miller,  18  Ind. 
App.  549. 

Mississippi.  —  Mississippi  Home  Ins.  Co.  v. 
Louisville,  etc.,  R.  Co.,  70  Miss  119. 

New  York.  —  Hogle  v.  New  York  Cent., 
etc.,  R.  Co.,  28  Hun  (N.  Y.)  363. 

Oregon.  —  Eaton  v.  Oregon  R.,  etc.,  Co.,  19 
Oregon  391. 


If  an  Owner  of  Property  Is  Present  and  Suffers  It 
to  Remain  in  Dangerous  Proximity  to  the  Fire  in 

actual  progress,  without  any  effort  to  remove 
or  protect  it,  there  can  be  no  recovery  for  its 
destruction.  Denver,  etc.,  R.  Co.  v.  Morton, 
3  Colo.  App.  155.  And  see  Union  Pac,  etc., 
R.  Co.  v.  Williams,  3  Colo.  App.  526. 

Suit  for  Value  of  Mill  —  No  Recovery  if  Firs 
Might  Have  Been  Prevented.  —  In  an  action 
against  a  railroad  company  to  recover  the 
value  of  a  mill  destroyed  by  fire,  alleged  to 
have  been  negligently  set  out  by  a  locomotive, 
where  it  is  shown  that  employees  of  the  mill 
were  charged  with  the  duly  of  extinguishing 
fires,  it  is  not  error  to  instruct  that  if  after  dis- 
covering the  fire  they  could  have  extinguished 
it  but  failed  to  use  ordinary  diligence  in  doing 
so,  the  plaintiff  cannot  recover.  Mississippi 
Home  Ins.  Co.  v.  Louisville,  etc.,  R.  Co.,  70 
Miss.  119. 

2.  Recovery  Defeated  Pro  Tanto.  —  Wabash  R. 

Co.  v.  Miller,  18  Ind.  App.  549. 
Money  Which  Might  Have  Been  Removed  from 

Burning  House.  —  Thus,  where  it  is  complained 
that  there  was  a  large  sum  of  money  burned 
in  the  house  to  which  the  fire  had  been  com- 
municated by  the  negligence  of  the  railroad, 
but  it  appeared  that  the  money  could  have 
been  saved  with  but  slight  effort  and  danger  to 
its  owner,  it  has  been  held  that  the  company 
was  not  liable  for  the  loss  of  the  money  by 
reason  of  the  failure  of  its  owner  to  remove  it 
from  the  burning  building.  Toledo,  etc.,  R. 
Co.  v.  Pindar,  53  111.  447,  5  Am.  Rep.  57. 

Where  the  Plaintiff  Might  Have  Removed  a 
Wagon  which  was  exposed  to  the  danger  of 
fire  but  did  not  do  so,  but  permitted  it  to  be 
consumed,  it  was  held  that  there  could  be  no  j 
recovery  of  damages  therefor.  Denver,  etc., 
R.  Co.  v.  Morton,  3  Colo.  App.  155. 

3.  Hogle  v.  New  York  Cent.,  etc.,  R.  Co.,  28 
Hun  (N.  Y.)  363. 

4.  Reasonable  Efforts.  —  Hogle  v.  New  York 
Cent.,  etc  ,  R.  Co.,  28  Hun  (N.  Y.)  363;  Bevier  | 
v.  Delaware,  etc.,  Canal  Co.,  13  Hun  (N.  Y.) 
254.    And  see  New  York,  etc.,  R.  Co.  v.  Gross- 1 
man,  17  Ind.  App.  652. 

Extraordinary    Efforts    Not    Necessary.  —  A 
plaintiff  is  only  bound  to  use  ordinary  care  tj  I 
extinguish  or  prevent  the  spread  of  a  fire 
started  by  a  railroad  company,  and  he  is  not 
bound  to  use  extraordinary  means  10  do  sc. 
Bevier  v  Delaware,  etc..  Canal  Co.,  13  Hun  , 
(N.  Y.)  254.    In  this  case  a  charge  to  the  jury  j 
that  the  plaintiff's  duty  in  striving  to  prevent  j 
the  spread  of  the  fire  was  limited  to  a  case  1 
where  it  was  practicable  readily  and  easily  to 
have  stopped  the  fire,  explained  by  a  state- 
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a  fire  where  it  is  shown  that  an  attempt  would  have  been  unavailing,  will  never 
affect  a  recovery.1 

b  When  Defendant's  Conduct  Wilful  and  Malicious.  —  lhe  rule 
above  set  fnrth  has  been  held  to  apply  though  it  be  charged  that  the  defend- 
ant wilfully,  maliciously,  and  negligently  started  the  fire  in  his  adjoining  prem- 
ises with  intent  to  injure  the  plaintiff.* 

c  Rule  as  Applied  to  Servants  or  Agents.  —  The  same  rule  appli- 
cable to  the  plaintiff  himself  with  reference  to  the  effect  of  his  omission  to  pre- 
vent the  spread  of  fire,  applies  equally,  as  a  general  thing,  to  his  agents. 


mem  that  the  plaintiff  was  not  bound  to  use 
extraordinary  means  to  accomplish  that  end, 
was  held  not  erroneous.  And  see  Wabash  R. 
Co.  v.  Miller,  18  Ind.  App.  549. 

In  Order  to  Charge  a  Plaintiff  with  Contributory 
Negligence  in  failing  to  make  proper  efforts  to 
extinguish  a  fire  set  out  it  should  be  shown 
that  the  fire  was  of  such  a  nature  as  to  im- 
press with  a  sense  of  danger  a  man  of  ordi- 
nary caution  and  prudence.  Texas  Pac.  R. 
Co.  v.  Leon  &  H.  Blum  Land  Co.,  (Tex.  Civ. 
App.  1889)  49  S.  W.  Rep.  253.  Thus,  it  has 
been  held  that  the  jury  were  warranted  in 
finding  that  plaintiffs  were  not  guilty  of  con- 
tributory negligence  in  failing  to  keep  watch 
on  their  warehouse  after  they  saw  a  passing 
engine  emit  a  large  quantity  of  sparks,  it  ap- 
pearing that  at  the  time  in  question  the  build- 
ing was  wet  from  recent  rains.  Cleveland, 
etc.,  R.  Co.  v.  Scantland,  151  Ind.  488.  And 
where  a  landowner  is  working  in  his  field,  the 
fact  that  he  knew  that  a  fire  had  been  burning 
on  a  railroad  company's  right  of  way,  and  was 
still  smouldering  in  old  stumps  and  logs,  does 
not  make  him  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  in  failing  to  leave 
his  worK  and  extinguish  the  fire.  Clune  v. 
Milwaukee,  etc.,  R.  Co.,  75  Wis.  532. 

Where  the  Only  Evidence  that  the  Plaintiff 
Might  Have  Prevented  the  destruction  of  his 
property  by  fire  communicated  from  the  de- 
fendant's line  of  road  was  that  he  saw  smoke 
issuing  from  the  line  of  defendant's  railway 
for  two  or  three  days,  but  the  last  time  he  saw 
it  was  eight  days  before  his  property  was 
burned,  it  was  held  that  a  finding  of  contribu- 
tory negligence  would  be  unwarranted.  Mc- 
N'a'rra  v.  Chicago,  etc.,  R.  Co.,  41  Wis.  74. 

Increased  Cost  of  Cutting  Timber.  —  In  the  case 
of  Gordon  v.  Grand  Rapids,  etc.,  R.  Co.,  103 
Mich.  379,  it  appeared  that  the  fire  occurred 
during  the  latter  part  of  September,  burning 
into  the  swamp  land  upon  which  there  was 
standing  timber,  loosening  the  roots  and 
causing  some  of  the  trees  to  fall.  It  was  held 
that  the  owner,  who  sued  two  years  thereafter, 
was  not  limited  to  the  increased  cost  of  cutting 
through  the  autumn  and  winter  after  the  fire, 
but  had  the  right  to  recover  for  such  loss  at 
any  time  before  the  suit  brought,  as,  the  trees 
falling  by  reason  of  the  defendant's  negligence 
in  setting  the  fire,  the  plaintiff,  it  was  held, 
would  not  be  required  to  cut  the  wood  all  the 
first  winter. 

Burden  of  Proof.  —  Where,  it  has  been  held, 
as  in  Indiana,  the  burden  rests  upon  the  plain- 
tiff to  show  his  want  of  contributory  negli- 
gence, it  becomes  necessary  for  him  to  show 
whether  or  not  he  or  his  servants  in  charge  of 
the  property  had  knowledge  of  the  existence 
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of  the  fire  during  its  progress,  and  if  it  is  not 
made  to  appear  that  such  knowledge  did  not 
exist,  then  it  devolves  upon  the  plaintiff  to 
show  what  efforts  were  made  to  save  him  from 
loss,  and  it  is  incumbent  upon  him  to  prove 
the  making  of  efforts  reasonable  under  the 
circumstances.  Wabash  R.  Co.  v.  Miller,  18 
Ind.  App.  549.  And  see  Pennsylvania  Co.  v. 
Manderville,  (Ind.  App.  1899)  53  N.  E.  Rep. 


1.  Vain  Efforts  Not  Required.  —  Tilley  v.  St. 
Louis,  etc.,  R.  Co.,  49  Ark.  535,  32  Am.  & 
Eng.  R.  Cas.  324;  Wabash  R.  Co.  v.  Miller, 
18  Ind.  App.  549. 

Delay  in  Efforts  to  Extinguish  Fire.  —  An  un- 
necessary delay  of  ten  or  fifteen  minutes  by  a 
landowner  in  attempting  to  extinguish  a  fire 
set  by  a  passing  locomotive,  and  which  de- 
stroyed his  property,  will  not  defeat  a  recov- 
ery if  he  could  not  have  prevented  the  injury 
even  if  he  had  acted  with  the  utmost  prompt- 
ness. Mills  v.  Chicago,  etc.  R.  Co.,  76  Wis. 
422.  And  see  Richmond  v.  McNeill,  31  Ore- 
gon 342. 

Damages  Accrued  Before  Plaintiff  Learned  of 
Fire.  —  Damage  caused  by  fire  through  the 
negligence  of  one  party,  but  increased  through 
the  negligence  of  the  party  suffering  the  loss, 
may  be  recovered  up  to  the  time  when  the 
contributory  negligence  began  to  affect  the  re- 
sult, hence,  there  was  error  in  a  charge  to  the 
jury  when  it  would  be  understood  by  them 
that  if  the  plaintiff  neglected  to  do  what  a  pru- 
dent man  would  have  done  when  he  learned 
of  the  fire,  it  defeated  his  right  of  recovery  for 
the  previous  as  well  as  the  subsequent  dam- 
ages. Stebbins  v.  Central  Vermont  R.  Co.,  54 
Vt.  464,  41  Am.  Rep.  855,  n  Am  &  Eng.  R. 
Cas.  79.  And  see  Wilmot  v.  Howard,  39  Vt. 
447,  94  Am.  Dec.  338.  And  even  though  the 
plaintiff's  conduct  was  such  as  to  actually  in- 
crease the  damages  which  would  otherwise 
have  been  suffered,  yet  he  may  recover  for  the 
injuries  sustained  up  to  the  time  his  own  acts 
became  contributory  to  the  loss.  Stebbins  v. 
Central  Vermont  R.  Co.,  54  Vt.  464,  41  Am. 
Rep.  855- 

2.  Wilfulness  and  Malice.  —  Talley  v.  Courter, 
93  Mich.  473.  And  see  Waters  v.  Brown,  44 
Mo.  302. 

In  the  case  of  Hogle  v.  New  York  Cent., 
etc.,  R.  Co.,  28  Hun  (N.  Y.)  363,  the  fact  is 
commented  upon  that  the  defendant's  act  in 
causing  the  fire  which  the  plaintiff  negligently 
failed  to  extinguish  was  not  intentional.  In 
this  connection,  however,  it  may  not  be  out  of 
place  to  call  attention  to  the  doctrine  of  a  good 
many  cases  that  the  rule  of  contributory  neg- 
ligence does  not  apply  where  the  defendant's 
wrong  was  wilful  or  intentional. 
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employees,  and  servants.*  But  the  agents  or  employees  of  the  owner  of 
property  set  on  fire,  in  other  business  not  connected  with  the  property  in 
question,  are  under  no  legal  obligations  to  protect  it,  and  their  omission  to  do 
so  will  not  affect  a  recovery  on  the  part  of  the  owner  2 

d.  Question  of  Fact  for  Jury.  -  What  would  be,  under  the  circum- 
stances reasonable  efforts  on  the  part  of  the  plaintiff,  and  what  damages 
might  have  been  prevented,  are  questions  of  fact  for  the  determination  of  the 
J  u  vy . 

7.  Excessive  and  Inadequate  Damages.  _  The  same  principles  control  this 

subject  , in  its  connection  with  the  quantum  of  recovery  for  damages  for  fires 
as  m  the  case  of  torts  in  general,  and  no  special  treatment  of  the  topic  is 
therefore,  deemed  here  advisable.  In  the  class  of  cases  under  consideration' 
as  in  others  of  similar  character,  the  court  will  not  disturb  a  verdict  merely 
because  the  amount  does  not  accord  with  its  views  as  to  value,  in  the  absence 
of  an  indication  of  partiality,  prejudice,  or  corruption,  or  undisputed' evidence 
of  values  from  which  the  jury's  estimate  is  demonstrably  erroneous  4 
*l  J  f  Ef.em?lary  damages.  -  Although  the  general  rule  as  stated  is  compensa- 
tion to  the  injured  party,  it  has  been  held  that  there  might  be  a  recovery  of 
punitive  or  exemplary  damages  for  the  malicious  setting  fire  to  property  » 


1.  St.  Louis,  etc.,  R.  Co.  v.  Hecht,  38  Ark 
357;  Illinois  Cent.  R.  Co.  v.  McClelland,  42 
III.  355;  Illinois  Cent.  R.  Co.  v.  McKay,  69 
Miss.  i3g;  Mississippi  Home  Ins.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  70  Miss.  119. 

Landlord  Not  Liable  for  Failure  of  Tenant.  — 
Where  the  plaintiff's  woods  caught  tire  from  tire 
started  by  sparks  from  the  defendant's  engine, 
the  burning  of  the  plaintiff's  woods  was  the 
proximate  effect  of  the  defendant's  negligence, 
although  the  plaintiff's  tenant  may  not  have 
used  due  diligence  to  extinguish  the  fire,  andso 
it  spread  to  the  woods.  Wiley  v.  West  Jersey 
R.  Co.,  4+  N.  J  L.  247.  Compare  Reed  v. 
Missouri  Pac.  R.  Co  ,  50  Mo.  App.  504. 

2.  Agents  and  Employees  in  Other  Business.  — 
St.  Louis,  etc.,  R.  Co.  v.  Hecht,  38  Ark.  357. 

3.  Question  of  Fact  —  United  States.  —  See 
Eddy  v.  Lafayette,  49  Fed.  Rep.  807. 

Illinois.  —  Dunleavy  v.  Stockwell,   45  111 
App.  230. 

Missouri.  —  Waters  v.  Brown,  44  Mo.  302. 
Oregon.  —  Richmond  v.  McNeill,  31  Oree'on 
342. 

Wisconsin.  —  Austin  v.    Chicago,   etc.,  R. 
Co.,  93  Wis.  496. 
Effect  of  Fright  on  Efforts  to  Extinguish  Fire. 

—  Where  a  woman  owned  a  building  which 
was  set  on  fire  by  sparks  from  a  locomotive, 
she  is  not,  it  was  held,  chargeable  with  con- 
tributory negligence,  as  a  matter  of  law, 
though  she  sees  the  fire  start,  and  instinctively 
runs  away  without  attempting  to  extinguish 
it,  where  she  might  probably  have  done  so. 
Th^  question  of  her  contributory  negligence 
is  for  the  jury.  Sugarman  v.  Manhattan  El 
R.  Co.,  (C.P1.)  r6  N.  Y.  Supp.  533. 

4.  Excessive  and  Inadequate  Damages.  —  Pielke 
v.  Chicago,  etc.,  R.  Co.,  6  Dakota  444;  Gulf, 
etc.,  R.  Co.  v.  Jagoe,  (Tex.  Civ.  App.  1895)  32 
S.  W.  Rep.  1061;  Donovan  v.  Chicago,  etc, 
R.  Co.,  93  Wis.  373.  And  see  Texas,  etc.,  R.' 
Co.  v.  Ervay,  3  Tex.  App.  Civ.  Cas.,  §  46- 
McHugh  v.  Chicago,  etc.,  R.  Co.,  41  Wis.  75-' 
Galveston,  etc.,  R.  Co.  v.  Hatch,  (Tex.  Civ." 
App.  1893)  22  S.  W.  Rep.  10,  where  the  evi- 
dence was  held  not  to  support  the  verdict  as 
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to  the  amount  of  damages.  See  also  the  title 
Damages,  vol.  8,  p.  537. 

Verdict  on  Conflict  of  Evidence.  —  Where  the 
evidence  as  to  the  amount  of  damage  done  by 
a  fire  is  conflicting  the  finding  of  the  jury  will 
not  in  general  be  disturbed.  Dunleavy  v 
Stockwell,  45  111.  App.  230;  Pielke  v.  Chicago' 
etc.,  R.  Co.,  6  Dakota  444. 

Only  Evidence  of  Value  Considered  —  Individual 
Information  of  Court  Immaterial.  —  The  court 
will  not  set  aside  a  verdict  for  the  destruction 
of  property  by  fire  simply  because  it  mav  seem 
excessive  when  considered  by  the  court  in  the 
light  of  its  own  personal  knowledge  of  the 
value  of  such  property  as  that  destroyed. 
Only  the  evidence  of  value  can  be  considered, 
and  if  there  is  sufficient  to  warrant  the  verdict 
of  the  jury  it  will  be  sustained.  Gulf,  etc 
R.  Co.  v.  Witte,  68  Tex.  295. 

5.  Rule  Stated.  —  Smalley  v.  Smalley  8r 
111.  70. 

Exemplary  Damages  by  Statute  —  Double  Dam- 
ages. —  In  New  Jersey,  for  example,  Rev.  Laws 
H6,  §  1,  provide  in  substance  that  if  any  per- 
son shall  wilfully  set  fire  to  his  own  woods  or 
to  woods  in  his  tenure  or  possession,  whereby 
any  other  person  shall  be  damaged  in  his 
propeity,  the  person  offending  shall  be  pun- 
ished by  fine  or  imprisonment  at  hard  labor, 
and  shall  pay  double  damages  to  the  party  in- 
jured. See  Todd  v.  Collins,  6  N.  J.  L.  127. 
Also  in  Illinois,  by  the  38th  section  of  the  Rail- 
road and  Warehouse  Act,  it  is  provided  that  it 
shall  be  the  duty  of  all  railroad  corporations  to 
keep  their  right  of  way  clear  of  all  dead  grass, 
dry  weeds  or  other  combustible  material,  for 
negligence  to  do  which  a  penalty  of  double 
the  amount  of  damages  suffered  by  a  non-com- 
pliance with  the  requirements  is  imposed. 
See  Pittsburgh,  etc.,  R.  Co.  v.  Campbell,  86 
HI.  443. 

New  York— Treble  Damages.  —  In  this  state 
it  was  provided  by  1  Rev.  Stat.  ^g6,  §  1,  that 
every  person  negligently  setting  fire  to  his  own 
woods  or  negligently  suffering  a  fire  kindled 
upon  his  own  wood  or  fallow  land  to  extend 
beyond  his  own  land,  shall  forfeit  treble  dam- 
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But  for  gross  negligence,  it  has  been  held  in  setting  fire  to  the  plaintiff's  prop- 

e%  ^S^^-rA^Skv's  Fee.  —  The  general  rule  in  the 
i  l'fe ^  statute  is  that  in  actions  for  damages  for  the  destruction  of  prop- 
erty bv  h  e  the  plaintiff  is  not  entitled  to  recover  an  attorney  s  fee,  or  other 
erty  by  hre,  t  e  pi  regularly  taxed  costs.2    In  some  states 

f  Pe"ver  ihl  X^  ^^  tha :  if  a  recovery  is  had  against  a  radroad 
She  destrucSon  if  property  by  fire,  the  plaintiff  may  also  be  allowed  a  reason- 
ableI  attorney?  f  ee  ?o?  the  prosecution  of  the  action,  which  shall  become  part 
nf  the  iudo-ment  against  the  defendant. 

A  PERSONAL  Injuries.  -  Some  cases  have  permitted  a  recovery  for  per- 
sonal injuries  resulting  from  the  setting  on  fire  of  property,*  whi  e  others 
have  denieTthe  right  on  the  ground  that  such  injuries  are  not  the  natural  and 
proximate  results  of  the  defendant's  acts.5 


aees  to  the  party  injured  thereby.    See  Law- 
yer v.  Smith,  i  Den.  (N.  Y.)  207. 

Prairie  Fires.  —  It  has  been  held,  however, 
that  exemplary  damages  are  not  recoverable 
in  an  action  under  Gen.  Stat.,  *  1036,  for  in- 
juries resulting  from  the  wrongful  setting  out 
of  a  prairie  fire.    Spencer  v.  Murphy,  6  Colo. 

A  Requisites  to  Recovery  —  Intentional  Setting.  — 

h  has  been  held  that  in  order  to  liability  under 
Rev  Stat.  Missouri,  §  2129,  providing  that 
any  person  wilfully  setting  fire  to  woods  shall 
be  liable  in  double  damages  to  the  party  in- 
jured, the  setting  of  the  fire  must  be  inten- 
tional The  statute  in  question  has  no  appli- 
cation where  the  fire  was  the  unforeseen  result 
of  an  attempt  to  burn  log-heaps  in  order  to 
clear  land  for  cultivation.  Kahle  v.  Hobein, 
30  Mo.  App.  472;  Russell  v.  Reagan,  34  Mo. 
App  242.  And  in  the  case  of  Gamier  v.  Por- 
ter go  Cal.  105,  it  was  decided  that  where  due 
care  and  diligence  are  exercised  in  setting  out 
a  fire  and  in  endeavoring  to  control  it  after  it 
has  spread  to  adjoining  land,  the  defendant  is 
not  liable  for  treble  damages  under  §  3344  ot 
the  Political  Code  of  California  providing  such 
penalty  for  one  who  negligently  sets  fire  to  his 
own  woods,  or  negligently  permits  a  fire  so  set 
to  extend  beyond  his  own  property. 

Belief  of  Defendant  of  Likelihood  of  Spread  of 
jire>  _  The  belief  of  the  defendant  at  the  time 
of  the  fire  in  question  that  there  was  no  dan- 
ger of  its  spreading  to  adjoining  premises,  has 
been  held  not  competent  evidence  where  only 
compensatory  dam  iges  are  claimed.  Krippner 
v.  Biebl,  28  Minn.  139. 

1.  Gross  Negligence.  —  Barnard  v.  Poor,  21 
Pick.  (Mass.)  378.  Consider,  however,  in  this 
connection,  that  Massachusetts  is  one  of  the 
jurisdictions  in  which  exemplary  damages  in 
all  cases  are  denied.  It  is  not  perceived  why 
negligence  of  the  requisite  character  should 
not  warrant  a  recovery  of  exemplary  damages 
under  the  general  rule  regulating,  —  as  to 
which  see  the  title  Exemplary  Damages,  vol. 

2.  Attorney's  Fees.  —  Spencer  v.  Murphy,  6 
Colo.  App.  453;  Barnard  v.  Poor,  21  Pick. 
(Mass.)  378. 

3.  Illinois.  —  Toledo,  etc.,  R.  Co.  v.  Ander- 
son, 48  111.  App.  130;  Cleveland,  etc.,  R.  Co. 
v.  Sellers,  60  111.  App.  81. 

Kansas. —  See  §  33.  c,  70,  Gen.  Stat.  Kan. 
1897-  St.  Louis,  etc.,  R.  Co.  v.   Hoover,  3 


Kan.  App.  5771  Atchison,  etc.,  R.  Co  v.  Hum, 
1  Kan.  App.  788;  Missouri  Pac.  R.  Co.  v. 
Merrill,  40  Kan.  404;  Ft.  Scott,  etc.,  R^  Co.  v. 
Tubbs,  47  Kan.  630,  49  Am-  &  EnS-  K-  Cas: 
685-  Ft.  Scolt,  etc.,  R.  Co.  v.  Karracker,  46 
Kan  511;  Clark  v.  Ellithorpe,  7  Kan.  App.  337- 
The  Fact  that  an  Insurance  Company  seeking 
subrogation  to  the  rights  of  the  owner  of  the 
property  destroyed  by  fire  is  joined  with  the 
latter  in  an  action  against  the  railroad  com- 
pany does  not  affect  the  right  of  recovery  by 
the  owner  of  the  property  burned  of  the  attor- 
ney's fee  provided  for  by  above  statute, 
Atchison,  etc.,  R.  Co.  v.  Huitt,  1  Kan.  App. 

^Amount  of  Fee  Question  for  Jury.  —  Though  a 
statute  provides  that  the  "  court  "  shall  allow 
a  reasonable  attorney's  fee  in  actions  for  dam- 
ages for  the  destruction  of  property  by  fire,  the 
amount  of  such  fee  has  been  held  a  question 
for  ihe  jury  to  determine.  Missouri  Pac.  R. 
Co.  v.  Merrill,  40  Kan.  404.  _ 

4.  Loss  of  Life  from  Burning  of  Dwelling  House. 
—  Rajnowski  v.  Detroit,  etc.,  R.  Co.,  78 
Mich.  681. 

Burning  of  Dwelling  —  Cold  and  Exposure.  — 

Serafina  v.  Galveston,  etc.,  R.  Co.,  (lex.  Civ. 
App.  1897)  42  S.  W.  Rep.  142. 

Injuries  in  Efforts  to  Extinguish  Fire  —  Right 
to  Recover.— Liming  v.  Illinois  Cent.  R.  Co.,  81 
Iowa  246. 

5.  Doctrine  that  Injuries  Too  Remote.  —  Seale 
v.  Gulf,  etc.,  R.  Co.,  65  Tex.  274,  57  Am  Rep 
602  See  also  in  this  connection  Pike  v.  Grand 
Trunk  R.  Co.,  39  Fed.  Rep.  255,  in  which  it 
appeared  that  the  plaintiff's  intestate  was  not 
in  danger  by  the  proximity  of  the  fire  but  that 
sh^  voluntarily  advanced  toward  it,  going  a 
distance  of  about  fifty  rods,  and  attempted  to 
extinguish  the  flames.  It  was  also  shown  that 
the  intestate  had  no  interest  in  the  property 
which  was  on  fire.  The  court  held  that  the 
proximate  cause  of  her  death  was  her  volun- 
iary  action  in  attempting  to  extinguish  the  fire 
and  that  there  could,  therefore,  be  no  recov- 
ery In  this  case  Colt,  J.,  said:  '  Her  act 
may  have  been  praiseworthy,  but  it  was  not 
the  less  voluntary,  and  it  does  not  release  her 
from  the  consequences  which  ensued 

Burning  Hands  in  Efforts  to  Extinguish  Fire.  — 
Hinchy  v.  Manhattan  R.  Co.,  49  N.  Y.  Super. 

C  Attempt  of  Wife  to  Save  Husband's  Property.  — 

Where  a  woman  entered  a  burning  building 
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c.  Loss  OF  Live  STOCK.  —  It  has  been  held  that  there  may  be  a  recovery 
for  the  value  of  live  stock  lost  or  injured  by  reason  of  a  fire  resulting  from  the 
defendant's  negligence.1 

d.  Interest  on  Damages  Assessed.  —  The  doctrine  of  some  jurisdic- 
tions is  that  interest  is  recoverable  on  the  value  of  the  property  destroyed  by 
fire,  from  the  date  of  the  loss,  as  part  of  the  compensation  to  which  the 
injured  party  is  entitled.2  Other  cases,  however,  hold  that  the  recovery  of 
interest  in  such  cases  is  a  matter  within  the  discretion  of  the  jury.3  And 
where  the  allowance  of  interest  on  the  value  of  the  property  destroyed  by  fire 
is  properly  for  the  discretion  of  the  jury,  an  instruction  by  the  court  requir- 


in  an  attempt  to  save  her  husband's  horse,  it 
was  held  that  she  could  not  recover  for  per- 
sonal injuries  sustained  from  contact  with  the 
flames.  Cook  v.  Johnston,  58  Mich.  437,  55 
Am.  Rep.  703. 

1.  Loss  of  Live  Stock.  —  McCornack  v.  Sorn- 
berg^r,  56  111.  App.  496;  Chicago,  etc.,  R.  Co. 
v.  Barnes,  2  Ind.  App.  213;  St.  Louis,  etc.,  R. 
Co.  v.  McKinsey,  78  Tex.  298,  22  Am.  St.  Rep. 
54;  Ft.  Worth,  etc.,  R.  Co.  v.  Ratliffe,  2  Tex. 
App.  Civ.  Cas.,  §  68r. 

Cattle  Wandering  into  Fire.  —  Where  a  fire 
was  negligently  permitted  to  escape  from  the 
right  of  way,  and  spread  over  the  land  of  an 
adjacent  owner,  and  his  cattle  pasturing 
thereon  wandered  into  the  fire,  the  company 
was  held  liable  for  the  resulting  injury.  In 
such  case  the  escape  of  the  fire  is  the  proxi- 
mate cause  of  the  injury.  Chicago,  etc.,  R. 
Co.  v.  Barnes,  2  Ind.  App  213. 

Horses  Escaping  by  Reason  of  Destruction  of 
Fence.  —  It  may  fairly  be  presumed,  it  has 
been  held,  that  the  owner  of  a  pasture  will  use 
it  for  all  purposes  to  which  such  inclosure  is 
adapted.  A  railway  company,  therefore,  neg- 
ligently burning  a  pasture  fence  will  be  liable 
for  the  value  of  horses  escaping  from  the  past- 
ure from  such  destruction  of  the  fence  and 
lost  to  the  owner;  nor  would  the  liability  be 
lessened  or  avoided  by  its  ignorance  of  the 
fact  that  the  horses  had  been  brought  recently 
from  a  distance  and  were  likely  to  stray  off. 
St.  Louis,  etc.,  R.  Co.  v.  McKinsey,  78  Tex. 
298,  22  Am.  St.  Rep.  54.  But  consider  in  this 
connection  the  case  of  Cook  v.  Minneapolis, 
etc.,  R.  Co.,  98  Wis.  644. 

A  Person  Owning  a  Barn,  in  Which  His  Tenant 
Stabled  a  Horse  Belonging  to  Another,  is  liable 
for  the  value  of  the  animal,  burned  by  reason 
of  said  owner  of  the  premises  negligently  set- 
ting fire  to  a  large  stack  of  hay  near  the  barn, 
wli  ^reby  the  barn  was  destroyed.  McCornack 
v.  Sornberger,  56  111.  App.  496. 

Damages  for  the  Death  of  a  Dog  which  was 
shut  up  in  one  of  the  rooms  of  a  dwelling 
house  destroyed  by  fire  originating  in  sparks 
from  defendant's  engine  have  been  held  too 
remote  for  recovery,  as  it  was  said  the  rail- 
road company  could  not  have  anticipated  that 
a  dog  was  so  shut  up  in  the  house.  Serafina 
v.  Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
18  )7)  42  S.  W.  Rep.  142. 

2.  Interest  —  Connecticut.  —  Parrott  v.  Housa- 
tonic  R.  Co.,  47  Conn.  575;  Regan  v.  New 
York,  etc.,  R.  Co.,  60  Conn.  124. 

Florida.  —  Jacksonville,    etc.,    R.    Co.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  1. 
Iowa.  — Arthur  v.  Chicago,  etc.,  R.  Co.,  61 
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Iowa  648;  Johnson  v.  Chicago,  etc.,  R.  Co., 
77  Iowa  666;  Burdick  v.  Chicago,  etc.,  R  Co.^ 
87  Iowa  384.  Compare,  however,  Garrett  v. 
Chicago,  etc.,  R.  Co.,  36  Iowa  121,  in  which  it 
seems  to  have  been  held  that  the  allowance 
of  interest  was  discretionary  with  the  jury. 

Nebraska.  —  Union  Pac.  R.  Co.  v.  Ray,  46 
Neb.  750. 

New  York.  —  See  Whitbeck  v.  New-York 
Cent.  R.  Co.,  36  Barb.  (N.  Y.)  644. 

South  Carolina.  —  Wilson  v.  Atlantic,  etc., 
Airline  R.  Co.,  16  S.  Car.  587. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex. 
679;  Texas,  etc.,  R.  Co.  v.  Tankersley,  63 
Tex.  57;  Galveston,  etc.,  R.  Co.  v.  Home,  69 
Tex.  643,  35  Am.  &  Eng.  R.  Cas.  238;  Pacific 
Express  Co.  Lasker  Real  Estate  Assoc.,  81 
Tex.  81;  Gulf,  etc.,  R.  Co.  v.  Cusenberry,  5 
Tex.  Civ.  App.  114;  Gulf,  etc.,  R.  Co.  v.  Day, 
(Tex.  Civ.  App.  1893)  22  S.  W.  Rep.  772.  And 
see  Sabine,  etc.,  R.  Co.  v.  Joachimi,  58  Tex. 
456;  Blum  v.  Merchant,  58  Tex.  400. 

Wisconsin. — Chapman  v.  Chicago,  etc.,  R. 
Co.,  26  Wis.  295,  7  Am.  Rep.  81;  Whitney  z: 
Chicago,  etc.,  R.  Co.,  27  Wis.  327.  And  see 
Kellogg  v.  Chicago,  etc.,  R.  Co.,  26  Wis.  223. 

3.  United  Slates.  —  Eddy  v.  Lafayette,  49 
Fed.  Rep.  807,  4  U.  S.  App.  247;  Woodward 
v.  Illinois  Cent.  R.  Co.,  1  Biss.  (U.  S.)  403,  447. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Barnes, 
2  Ind.  App.  213. 

Iowa.  —  Garrett  v.  Chicago,  etc.,  R.  Co.,  36 
Iowa  121.  But  see  other  Iowa  cases,  supra, 
which  seem  to  regard  the  recovery  of  interest 
on  the  value  of  property  destroyed  as  matter 
of  right. 

Michigan.  —  Lucas  v.  Wattles,  49  Mich.  380: 
Kendrick  v.  Towle,  60  Mich.  363,  1  Am.  St. 
Rep.  526. 

New  York.  —  Home  Ins.  Co.  v.  Pennsyl- 
vania R.  Co.,  11  Hun  (N.  Y  )  182:  Hinds  -. 
Barton,  25  N.  Y.  544.  Compare  Whitbeck  v. 
New  York  Cent.  R.  Co.,  36  Barb.  (N.  Y.)  644. 

North  Dakota.- — Johnson  v.  Northern  Pac. 
R.  Co.,  1  N.  Dak.  354. 

Texas.  —  Johnson  v.  Northern  Pac.  R.  Co., 
1  N.  Dak.  354,  45  Am.  &  Eng.  R.  Cas.  554. 

When  Allowance  of  Interest  Proper.  —  In  the 
case  of  Kendrick  v.  Towle,  60  Mich.  363.  1 
Am.  St.  Rep.  526,  it  was  said  that  where  it  did 
not  appear  that  anything  more  than  actual 
compensation  for  the  property  destroyed  by 
fire  by  the  negligence  of  the  defendant  was 
awarded  by  the  jury,  unless  the  addition  of  in- 
terest would  increase  the  damages  to  so  great 
an  extent  as  to  be  clearly  unjust  in  view  of 
the  value  of  the  property,  such  addition  was 
not  ground  for  error. 
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fire  is  never  recoverable.* 

^"also  the  titles  Explos.ons  and  Explosives,  vol.  ,2 
p.  ™  fTreTnsuranceI  ^.  P.  86;  Municipal  Corporations.) -See 
note  4. 


1  Interference  with  Discretion  of  Jury.  —  Eddy 
v.  Lafayette,  49  Fed  Rep.  807;  Home  Ins  Co. 
I  Pennsylvania  R.  Co.,  11  Hun  (N.  Y.)  182 

In  Whitbeck  v.  New  York  Cent.  R.Co 36 
Rarb  (N  Y.)644,  however,  an  instruction  that 
ft  the  ury  found  for  the  plaintiff  they  should 
allow  him  interest  on  the  amount  of  the  dam- 
age assessed  for  fruit  trees  destroyed  by  fire, 
was  held  proper.  . 

2.  Colorado.  -  In  Colorado,  for  example,  it 
has  been  observed  that  interest  is  solely  a 
creature  of  statute,  and  regulated  thereby.  It 
is  only  recoverable  in  the  absence  of  contract 
n  the  cases  enumerated  in  the  statute,  and 
damages  to  property  by  fire  arising  from  the 
wronf  or  negligence  of  a  defendant  is  not  one 
of  the  enumerated  cases.  Denver,  etc  R. 
Co  v.  Conway,  8  Colo.  I,  54  Am  Rep.  537- 

Missouri.  -  In  this  state  it  has  also  been  held 
that  as  the  statutes  relative  to  railroad  fires 
contain  no  provision  concerning  interest  and 
the  statute  concerning  damages  which  allows 
interest  in  cases  of  unlawful  conversion  by  the 
party  sued,  does  not,  in  terms  or  by  analogous 
reasoning,  embrace  a  case  where  no  possible 
benefit  could  have  accrued  to  the  party  caus- 
ing the  destruction,  no  interest  is  recoverable 
on  the  damages  assessed  for  damages  to  prop- 
erty by  fire.  Kenney  v.  Hannibal,  etc.,  K. 
Co.,  63  Mo.  99,  20  Am.  R.  Rep.  275;  Meyer  v. 
Atlantic,  etc.,  R.  Co.,  64  Mo.  544,  Atkinson 
Atlantic,  etc.,  R.  Co.,  63  Mo.  367,  20  Am  R. 
Rep.  442;  De  Steiger  v.  Hannibal,  etc.,  K.  Co., 
73  Mo  33.  7  Am.  &  Eng.  R^  Cas.  492;  Flan- 
aery  v.  St.  Louis,  etc.,  R.  Co.,  44  Mo.  App. 

393.  Manufactured  Article.  (See  also  the  title  Im- 
plied Warranty.)  -  Where  an  article  is  manu- 
factured under  an  order  for  a  particular  pur- 
pose, the  manufacturer,  by  the  sale,  warrants 
that  it  is  reasonably  fit  for  that  purpose. 
Civil  Code  of  California,  1764,  T770.  It  was 
held  that  under  this  provision  firewood  was 
not  a  manufactured  article.    Correio  v.  Lynch, 

65  Cal.  274.  .  ,  . 

4.  Fireworks.  —  An  information  charged  A. 
with  making  and  keeping  fireworks  and  ex- 
plosive preparations  and  compositions  without 
a  license,  it  appearing  that  fog  signals  were 
manufactured  and  kept  upon  the  premises. 
Fog  signals  are  concave  pieces  of  tin  tilled 
with  gunpowder,  and  fitted  with  nipples  and 
percussion  caps,  and  then  firmly  attached  to 
each  other,  in  order  to  secure  the  greatest 
amount  of  explosive  power.  It  was  held  that 
A.  was  liable  to  a  penalty,  and,  semble,  per  one 
of  the  judges,  that  fog  signals  are  fireworks. 
Bliss  v.  Lilley,  3  B.  &  S.  128,  113  E.  C.  L.  128 


A  policy  of  insurance  was  issued  upon  a 
stock   of   fireworks,  it   being  provided  that 
whenever  any  article  subject  to  legal  restric- 
tion should  be  kept  in  quantities  or  in  a  man- 
ner not  allowed  by  law,  unless  the  use  or  keep- 
ing was  specially  provided  for,  the  policy 
should  be  void.    By  a  city  ordinance  fire- 
works, "  excepting    *    *    *     works  of  bril- 
liant colored  fires,"  were  allowed  to  be  kept  in 
limited  quantities  for  a  limited  time,  upon  per- 
mission, for  retailing.    The  plaintiff  purchased 
and  placed  in  his  store  a  quantity  of  signal 
fights,  classed  as  "  works  of  brilliant-colored 
fires  "    A  fire  occurred,  originating  in  the  sig- 
nal lights.    In  an  action  upon  the  policy  the 
cour  directed  a  verdict  for  the  plaintiff,  and 
this  was  held  error.    "  We  are  not  to  presume 
that    the    agreement  to  insure  the  pla in  tiff 
against  loss  was  intended  to  cover  an  art  e  e 
so  specially  hazardous  that  he  had  no  right  to 
store  if   but  that  fireworks,  in  the  sense  in 
which  the  term  was  used    had  reference  to 
such  fireworks  as  were  in  the  prohibi  ion ^  ex- 
cepted or  might  by  permission  be  kept  for  re- 
tailing."   Jones  v.  Fireman's  Fund  Ins.  Co., 

5 ^reworks!' it  seems,  are  not  included  under 
'«  firecrackers,"  in  a  policy  of  insurance  As 
to  whether  the  former  constitute  part  of  the 
slock  in  the"  line  of  business  of  a  German 
jobber  and  importer,"  compared  ^nfhcting 
decisions  in  Steinbach  v  La  Fayette  F.  Ins. 
Co  54  N  Y.  90,  and  Steinbach  v.  Relief  F. 
Ins'  Co.,  13  Wall.  (U.  S.)  183. 

5*  Firing.  —  An  indictment  alleging  that  the 
defendant  did  kill  and  murder,  etc.,  the  de- 
ceased   by  feloniously,  etc.,  firing  a  pistol 
loaded  with    gunpowder   and   leaden  balls 
which  he  then  and  there  had  and  held  in  his 
hands  etc.,  was  held  bad  for  want  of  certainty 
Uncharging  the  mode  and  manner  m  which 
the  deceased  came  to  his  death.       Was  he 
wounded  by  the  balls  from  the  pistol,  from 
which  wounds  he  died  ?    The  md.ctrnent  does 
not  so  charge.    It  does  not  aver  that  the  pis- 
tol was  evef  shot  at  him.    It  may  have .  been 
fired  into  the  air,  or  at  a  mob,  or  at  a  flock  of 
birds  so  far  as  we  are  informed  by  the  indict- 
ment'   It  may  have  been  that  the  deceased 
was  a  man  in  feeble  health,  and  that  the  sud- 
den and  unexpected  discharge  of  a  p.sto  near 
him  caused  his  death,  by  the  shock  or  .right 
it  occasioned.    If  so,  it  might  be  important 
that  the  indictment  should  state ^  how '  long  he 
survived  after  the  discharge  of  the  pistol,  that 
the  connection  between  the  discharge  and  the 
death  might  appear."    Shepherd  v.  State,  54 

Ind.  25.  t t t 
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FIRMLY.  —  See  note  2  e  ls  establlshed.» 

FIRST.  —  See  note  3.  ' 


1.  Bolckow  v  Foster,  25  Grant's  Ch.  (U.  C  ) 
476;  Ryder  v.  Wilcox,  103  Mass.  28 

In  Churton  *.  Douglas,  28  L.  j.  Ch  8di 
Johnson  174,  7  W.  R.  365,  Wood,  V.  C,  said' 
The  word  firm,  I  believe,  like  many  merca^ 
tile  terms,  is  derived  from  an  Italian  word 
which  means  s.mply  '  signature. 1  and  it  is  as 
much  the  name  of  the  house  of  business  as 
John  Nokes  or  Thomas  Stiles  is  the  name  of 
an  individual.  The  name  of  a  fir,,,  is  a  very 
important  part  of  the  good  will  " 

Implies  an  Existing  Partnership.  —  In  Dun 
can  v.  Tombeckbee  Bank,  4  Port.  (Ala.)  184" 
he  court  said:  "  The  second  point  brings  up 
the  question  whether  the  service  of  process  on 
one  partner  m  a  late  firm  is  equivalent  in  law 
to  service  on  all  the  members  of  the  concern 
The  affirmative  of  this  inquiry  is  attempted  to 
be  sustained  by  reference  to  a  statute  of  this 
state  which  is  in  these  words:  '  When  a  writ 
shall  be  issued  against  all  the  partners  of  any 

ChZl  he7'Ce  °J  the.same  on  a"y  one  of  them 
shall  be  deemed  equivalent  to  a  service  on  all- 
and  the  plaintiff  may  file  his  declaration  and 
proceed  to  judgment  as  if  the  said  writ  had 
been  served  on  each  defendant  '  The 
language  of  this  provision  clearly  confines  it 
to  continuing  partnerships.  The  words  '  part- 
ners and  firm,  unless  preceded  or  followed 
by  some  expression  indicating  a  different 
meaning,  ex  vi  Urmini,  imply  a  present  con- 
tinuing connection,  and  do  not  relate  to  one 
which  is  past  and  dissolved  " 

Occupation   Tax.    (See   generally    the  titles 
Hawkers  and  Peddlers;  Occupation  Busi 
S,  *ND.PVVILEGEJ  Tax.)  —  A  statute  pro! 
vided  for  he  levy  and  collection  of  an  occupa- 
tion tax      from  every  person  or  firm  who 
peddles    out    clocks   or   cooking    stoves  or 
ranges.      It  was  held  that  firm  as  used  in  the 
act  was  interchangeable  with  the  term  "  com 
pany     or  "  corporation,"  and  it  was  the  pur- 
pose of  the  act  to  impose  the  tax  specified  upon 
a    firm    who    pursued    the    occupation  of 
peddling,  without  restriction  or  limitation  as 
to  the  number  of  agents  or  wagons  employed 
Ex  p.  Butin,  28  Tex.  App.  304. 

2.  A  statute  requiring  an  affidavit  that  a 
party  firmly  believes  is  not  satisfied  by  one 
that  he  believes  The  court  said:  "  I  have  a 
firm  belief  that  the  moon  revolves  around  the 
earth.  I  may  believe,  too,  that  there  are 
mountains  and  valleys  in  the  moon;  but  this 
belief  is  not  so  strong,  because  the  evidence  is 
weaker.  I  firmly  believe  that  Bonaparte  is  in 
the  island  of  St.  Helena;  but  as  to  the  state  of 
his  health  I  may  have  my  belief,  but  it  can- 
not be  called  firm,  because  the  evidence  is  not 
clear.  Ihompson  v.  White,  4  S  &  R  (Pa  ) 
137.  See  also  Bradley  v.  Eccles.  1  Browne 
\ra..)  250. 

3.  Assignment  for  the  Benefit  of  Creditors  — 

An  assignment  deed  contained  the  following- 
clause:  ;  That  he,  the  said  grantee,  shall 
make  an  inventory  of  said  property  and  give 
bond  in  the  manner  provided  by  the  laws  of 
Arkansas  governtngin  cases  of  assignment  for 
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the  benefit  of  creditors,  and,  after  first  having 

prVoeDer,v0ndHHe  Shan  ^e  possess^? ^"S 
property  and  dispose  of  the  same  in  ihe  time 
and  manner  provided  by  law."    In  construing 
his  clause  the  court  said:    "No  ingenious 
ransp ,OSIt ion  of  words  or  artifices  of  construc- 
tion should  be  indulged  in  by  couits  in  order 
to  give  meaning  to  words  in  an  instrument 
which  ir,  themselves  are  unambiguous  Such 
8  .  e  cla.se  above,  when  the  words  are  reaS 
m  the  order  in  which  they  are  placed  in  the 
sentence,  and  are  given  their  logical  o  even 
grammatical,  construction.    The  case  of  Lin. 

Tons  5,t  Arjf:  47V  is  not  at  a»  al- 

gous.   There  the   direction    to  the  assignee 

was  to    forthwith  •  take  possession  and  rfoth! 

hf  tak,nCp°ntained      lhe  dGed  10  indicate  th« 
to  hP  H  g  P°SSeS!?,on  wa*  not  the  first  thing 

'  forthwith"    aThPlai,nIy  imPHed  ^  the  word 
torthwith.      The   language   of    the  above 

clause  as  unequivocally  expresses  (taking  the 
an'inven,1116  COnnec'ion  that  the  .alcing 

under  X  7  lhe,  thin&  to  be  d°"  £ 

under  the  direction  of  this  assignment;  then 
he  making  of  the  bond,  and  after  that  the 
taking  possession.  The  words  in  the  deed  of 
assignment  follow  the  order  prescribed  by  the 
statute  in  expressing  the  respective  duties  to 
be  performed  by  the  assignee  before  po"e<° 

58  Ark.  Si"      ^"'^  Mf*'  C°-  *  °™*> 

Dn™nt  D?mail1,  (See  also  ,he  title  Eminent 
mn% VI  IO'  P:  "3<>-)-The  Mississippi 
Bill  of  Rights  provided  that  no  person's  pro? 
erty  should  be  taken  or  applied  to  public  use 
without  the  consent  of  the  legislature  and 
without  just  compensation  first  made  there- 
for. It  was  held  that  the  compensation  must 
precede  the  seizure  of  the  property  for  publ  c 

Tn  ihe  RUI^fV^  ThC  W°'d  >"••«  «sed 
in  he  Bill  of  Rights,  cannot  be  regatded  as 
useless,  nor  are  we  at  liberty  to  suppose  that 
it  was  inserted  without  design  or  bv  accident  " 
1  hompson  v.  Grand  Gulf  R.,  etc.,  Co.,  3  How 
(Miss.)  240.  See  also  Isom  v.  Mississippi  Cent' 
K.  <-o.,  36  Miss.  312. 

First  Boat.  -  Where  goods  were  ordered  to 
be  forwarded  by  the  first  boat  leaving  P  for 
mn'riVh38  the  di^ction  meani  no 

more  than  that  they  should  be  forwarded  at 
the  earliest  opportunity.  Johnson  v.  Cham- 
bers,  12  lnd.  102. 

First  Charge. -The  directors  of  a  company 
issued  two  debentures  and  provided  that. hey 
should  be  a  first  charge  upon  the  effects  of  the 
company.  They  afterwards  created  an  equi- 
table mortgage  by  the  deposit  of  the  title  deeds 
of  the  colliery  belonging  to  the  company  in  con- 
sideration  of  £4,000  advanced.  It  was  held 
that  the  equitable  mortgage  had  priority  over 
the  debentures.  Wheatley  v.  Silkstone,  etc.. 
Coal  Co.,  29  Ch.  Div.  715 

First  Cost.  -  The  defendants,  carrying  on 
business  in  manufacturing  and  upholstering 
goods  entered  into  an  agreement  with  the 
plaintiff  whereby  the  plaintiff  was  to  manu- 
lacture  all  the  upholstered  goods  sold  by  the 
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defendants  at  an  advance  of  eleven  per  cent 
nnn  the  actual  first  cost  of  goods  made  and 
"£  JJ I  from  T  the  percentage  to  pay  cost 
Sacking  and  shipping  the  goods,  and  mate- 
r  af  used  as  packing  to  be  charged  at  cost 
orice  the  plaintiff  to  buy  all  goods  required 
price,  uic  v  Cpxcent  such  frames  as  the 

olai'iff  UshoCuldemeakeePhimself)  from  the  de- 
Find lints  and  the  price  charged  for  the  goods 
understood  as  the  actual*-.,  cost;  and 
The  actual  first  cost  value  of  the  goods  so 
manufactured  for  the  defendants  to  be  com- 
nuted  from  the  prices  charged  by  the  defend- 
la  s  to  the  plaintiff.  It  was  held  that  under 
fhe  agreement  the  "actual  first  cost"  on 
which  the  plaintiff  was  to  charge  an  advance 
oi  eleven  Jer  cent,  was  the  price  of  the  rnate- 
^used'and  the  wages .  paid.  Black  v. 
Toronto  Upholstering  Co.,  8  Can.  L.  1.  232. 

Where  an  agent  abroad  is  directed  not  to 
sell  for  less  than  the  first  cost  and  charges, 
tnd  an  invoice  accompanies  the  letter,  stating 
the  pdces  of  the  articles  and  the  amount  of  the 
charges  on  the  shipments,  the  price  stated  in 
the  invoice  U  the  maximum  by  which  the 
agent  is  to  be  governed.     He  has  nothing 
Sdo  with  the  actual  cost  of  the §  articles, 
t  nraine  v  Cartwright.  3  Wash.  (U.  b.)  151- 
L  First  Cotton  Which  May  Be  Gathered.  -  In  the 
case  of  Robinson  v.  Mauldin,  11  Ala  977,  the 
grantor,  who  was  a  planter,  was  indebted  to 
f  s  commission    merchants,  and,  to ^  secure 
them,  conveved  to  a  trustee,  by  trust  deed 
fifty  thousand  pounds  of  the  first  picking  of 
the  crop  of  1842,  then  growing  on  his  planta- 
tion? to  be  neatly  ginned  and  packed  in  bales 
ready  for  market;  and  upon  the  failure  of  the 
Santer  to  pay  the  note  at  maturity  the  trus- 
tee was  authorized  to  take  the  said  fifty  thou- 
sand pounds  of  cotton,  and  sh.p  the  same  to 
the  commission  merchants,  to  be  sold  for  he 
payment  of  the  note,  etc.    Before  the  cotton 
wYs  delivered,  or  gathered,  another  creditor  of 
the  planter  obtained  judgment  against  him 
and  had  execution  placed  in  the  hands  of  the 
sheriff     The  cotton  was  ginned  and  paclsea, 
but  still  on  the  plantation  when  the  sheriff 
levied  on  some  ninety-one  bales  of  the  cotton 
not  entirely  of  the  first  picking.    The  ques t  on 
was  whether  the  trust  deed  conveyed  the  tie 
of  the  cotton,  so  as  to  place  it  beyond   he  hen 
of  the  execution.    It  was  deeded  that  it  did 
the  court  holding  that  the  term     first  cotton 
which  may  be  gathered,"  meant  of  the  early 
in  contradistinction  to  the  late,  gathering;  and 
therefore,  when  ninety-one  bales  of  the ^early 
gathering  were  ginned  and  baled,  the  lien 
attached,  although  there  was  then,  in  its  crude 
state  a  quantity  of  cotton  not  separated  from 
the  seed,  gathered  earlier  in  the  season  than 
that  which  composed  the  ninety-one  bales.  _ 

First  Day.  —  A  provision  in  a  code  authoriz- 
ing an  appeal  in  any  suit  in  equity  pending  in 
the  Supreme  Court  on  the"  first  day  of  July, 
was  held  to  authorize  appeals  in  suits  pending 
on  the  "  first  Monday  of  July,  such  con- 
struction being  necessary  to  give  any  effect  to 
the  statute,  as  no  such  causes  could  be  pend- 
ing in  the  Supreme  Court  prior  to  the  last- 
mentioned  date.  Burch  v.  Newbury,  10  N.  Y. 
374.  ,  ,, 

First  Draw.  —  The  term  "  the  first  draw  — 
the  compensation  which  a  pensioner  agreed  to 
allow  an  agent  for  procuring  a  pension  —  was 


construed  to  mean  "  the  first  annuity,"  not 
including  the  arrearages  due  by  the  retrospec- 
tive operation  of  the  act.  Trimble  v  Ford,  5 
Dana  (Ky.)  518.    See  generally  the  title  Pen- 

SI  First  Established.  —  A  statute  provided  that 
no  county  seat  first  established  in  a  newly 
organized  county  should  be  placed  at  a  point 
more  than  five  miles  from  the  geographical 
centre  of  the  county.    It  was  held  that  by  first 
established  was  meant  the  first  county  seal 
established  or  located  according  to  law  in  the 
countv.  ^State  v.  Alcorn,  78  Tex.  30- 
First  Floor.  —  See  Floor.  . 
First  Half  of  a  Month,  as  the  time  during 
which  parties  contract  for  the  performance  of 
an  act  —  the  month  containing  thirty-one  days 
—  requires  that  the  act  be  performed  by  noon 
of  the  sixteenth  day.    Grosvenor  v.  Magill,  37 
111.  23q.    See  generally  the  title  Time,  Compu- 

TAFir°st  Heir  Male.    (See  also  the  title  Wills  ) 

 "A  devise  to  a  man  and  his  first  heir  male 

can  have  no  other  effect  than  a  devise  to  him 
and  his  heir  male  in  the  singular  number 
without  the  word  first;  for  the  heir  male  and 
the  first  heir  male  m  ust  necessarily  be  the  same 
person;  for  the  heir  male  must  be  the  im- 
mediate heir  male,  and  consequently  the  first 
heir  male."  Otherwise  of  "  first  or  eldest 
issue,"  as  that  is  "  a  description  of  the  per- 
son  particularly  designed  to  take  and  shall 
go  no  further  than  to  that  person  only.  Dub- 
ber  v.  Trollope,  Ambl.  462,  463- 

A  testator  devised  lands  in  remainder  to  the 
"  first  male  heir  of  the  branch  of  my  uncle  R. 
C  's  family."    At  the  time  the  will  was  made 
the  uncle  was  dead,  having  left  five  daughters, 
all  married;  the  eldest  having  several  daugh- 
ters but  no  son,  and  each  of  the  others  having 
sons     The  fourth  daughter  died  before  any  of 
her  sisters,  and  during  the  continuance  of  the 
life  estates  given  by  the  will,  leaving  a  son. 
It  was  held  that  this  son  was  the     first  male 
heir."    Littledale,  J.,  said:    "  It  will  be :  a 
subject  of  more  discussion  whether  he  fills  the 
description  of  first  within  the  meaning  of  the 
will     His  mother  having  died  before  any  of 
her  sisters,  he  was  the  first  person  who  filled 
the  character  of  heir,  if  heir  is  to  be  taken  in 
that  sense  of  the  word  which  says  that  a  per- 
son cannot  be  heir  till  the  ancestor  be  dead; 
and  if  that  be  so,  then  as  he  is  the  first  person 
of  the  descendants  of  the  daughters  that  fills 
the  character  of  heir,  he  unites  in  him  all  the 
three  parts  of  the  description;  he  is  heir  he  is 
male  heir,  and  he  is  first  male  heir.      Doe v. 
Perratt,  5  B.  &  C.  48,  n  E.  C  L    138.  On 
error  to  the  House  of  Lords  four  of  the  judges 
held  that  "  first  male  heir"  was  not  used  by 
the  testator  to  denote  a  person  of  whom  an 
ancestor  might  be  living,  while  the  others  held 
that  it  was  used  in  a  popular  sense.     1  he 
judgment  of  the  lower  court  in  favor  of  the 
son  of    the  fourth   daughter   was  affirmed. 
6  M.  &  G.  314,  46  E.  C.  L.  314-  . 

First  Inventor.  —  Where  an  invention  has  al- 
ready been  made  public  by  a  description  con- 
tained in  a  work,  whether  written  or  printed, 
which  has  been  publicly  circulated^ one  who 
afterwards  takes  out  a  patent  for  it  is  not  the 
"first  and  true  inventor  "  within  the  mean- 
ing of  a  statute,  whether  he  has  himself  bor- 
rowed his  invention  from  such  publication  or 
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not     Stead  y.  Williams,  ;  M.  &  G.  818,  49  E. 

J££\  KTSrge-  .(SeAe  a'SO  the  ,hle  Mort- 
gage*.)—In  Green's  Appeal  07  pa  St  ia-,  \, 
was  held  that  the  ^^1^% 
in  Penmylvama  a  fixed  definite  meaning  and 
implied  that  the  lien  of  the  mortgage  was  prior 
to  that  of  any  other  claim  P 
First   Mortgage  Bonds.    (See  also  the  titl* 

RAn.KOAnSEcaRrriF.sO-oVdinarily^rnon 
gage  bonds  are  simply  bonds 

s'n  morlfa^e-  Minnesota,  etc.,  R.  Co  v 
Sibley,  2  Minn.  13.  •  &- 

well[hiabonHCOn,rP''l?y  iSSUCd  10  the  «>mmon- 
mm  >n  Hni?  '"demnity  in  the  sum  of  two 

million  dollars  and  secured  the  same  bv  a 

ffiKof*         Pr°Pe»yof  the  company 

rdpadoVarsthe  aTo-1  trde  rtdrf 

mortgage  bonds  of  the  rail^ad,  fo  the  exten 
of  thirty-three  thousand  dollars  should  be  de 
posited  in  a  certain  bank  as  security  for  The" 
town  s  subscription  for  the  capital  sfock  r? 

i:teSrhf  s'ue^'Th:  ^  ^  »  ™  the 
later  issue      1  he  court  said:    "These  were- 

the  first  and  only  bonds  of  the  company  se 

SSr^'  CXCept  the  bond  of  "dem." 
nity  to  the  commonwealth."    Com    v  Wn 
hamstown,  156  Mass  70 

reads'      AnH  °f         V*"  con«itution  which 
reacis.      And  as  further  semritir 

of  first  mortgage  bonds  onX^dsTaX 
and  franchises  of  the  respective  companies 
corresponding  to  the  state  bonds  issuTcf  sha 11 
be  transferred  to  the  treasurer  of  the  state  a 
the  rae  of  the  issue  of  state  bonds."  was  heS 
"ads0  fie"  tVJhV^  a"  --'--elien^tne 

necessary  that  the  deeds  of  trust  executed  hv 

first  Privilege.  —  Lessees  were  entitled  h\r 
then-  lease  to  the  first  privilege  of  buying  the 
premises  at  a  certain  price.  It  was  held  that 
if  the  lessor  wished  to  sell  the  premises  he 
must  first  give  the  lessees  the  £K«  of 
buying  the  same  at  the  stated  pPrice  and  °f 
hey  refused  to  purchase  at  that  price  then 
the  lessor  might  sell  to  others  at  any  price  he 
saw  fit.    Schroeder  v.  Gemeinder,  xoNe"  ,« 

&A2ythe  titlesL-^;  vEND0eRvSA5N5„ 

getherwith  the  privilege  of  water  „-'«■" 

thTphrase"""^        ^    U  w- Eld^thai 
sfruePdhrtaoSemear^ePr;Srto  tX'so^muh 
water  as  was  necessary!  subject  to  no  vTsteS 
prior  claim.    Hapgood  v.  Brown    ^2  Mass 
45^"-  ;  «  fe.neral|y  the  title  Mills. 

-First  Publication.  —  The  retrisferino-  ~t  ,u 
third  edition  of  a  book  is  nof  he  reglstrat ion 
pf  a  Ar.t  publication  within  the  EnXh  COdV 
nght  law.    Thomas  ».  Turner  «  Ch  n  r  ,  " 
First  Eeceived.-The  eS^i^ 


Definition. 


mean      ri  &  ^5  d°es  no<  necessarily 

mean     first-born  son;"  but  mav  hp  ■ 
the  sense  of  an  elder  son  - "  X/o  ,„ 

Lomax      Holmden,     V  "'J*'"**' 

anSS;-1?  a— horiringT'continu- 
ance  at  the  /f™<  term  upon  the  affidavit  of  thi. 
prisoner  that  he  cannot  go  safelv  to  tri,. 
account  of  popular  prejudice  a^a  L  Vim' ,£ 

A  law  providing  that  a  report  of  sale  should 
be  approved  or  rejected  "  at  the  *L  #  , 
thereof  after  filing  the  same  "  wS  hZ  ZZ 
mean  the  same  term  at  which  the  report  was 

&n^Mo.SiCCCeding  °nC-    Hi8h'e> " 

is^aken^toT"11  SCemS  lh*t  a  *r„  vovage 
is  taken  to  be  one  entire  trading  voyage  out 
and  home,  however  long  or  inierrupted  that 
voyage  may  be.  Wood's  Marine  Ins  «! 
cvhng  Fenwick  v.  Robinson,  3  C.  ft  ft,3? 
E-  C.  L.  328;  Pirie  v.  Steele,  8  C.  &  P  ^  \\ 

surance.352'    ^  a'SO  the  lhIe  Mawn*  I* 
Consent  First  Had  and  Obtained.  —  A  statute 
should  be?r  ^ates  provided  that  no  2 
should  be  enlisted  without  the  consent  of  his 

o'burne0/'?11^!3"'  I  t  \"tia*'  *™t  had' and 
obtained.  It  was  held  that  an  enlistment  bv 
a  minor  without  the  knowledge  or  consent  of 
h.s  parent,  was  valid  if  his  parent  gave  his 

maTnr^lVritinfafter,heenlistm""t.8  THgh 
man    C  J.,  said:    "The  case  is  within  The 

wh  ch'l  .akn0trithJn  lhe  SPirit  of  "aw? 
which  I  take  to  be  this:  that  no  minor  shall  be 

detained  without  the  consent  of  his  parent 

Before  such  consent  given,  the  minor  or  the 

parent  may  demand  his  discharge,  and  he 

law  forbids   the  holding  of  hit/  But  after 

onsen,  both  parent  and  child  are  included 

should  h  ''  °l  Tni°n'  Ihat  the  P"soner 
cannm  h  i  remanded-  A'  the  same  time  I 
he  wi  PKe^reS5mg,my  confident  hope  that 
he  will  not  be  rigorously  proceeded  against  as 

anHeSeTr  (Heumieht  have  left  the*  service 
under  a  belief  that  his  enlistment  was  illegal 
and  perhaps  he  had  been  so  advised  this  a  1 
tnough  no  justification,  would  be  so  great  a 
palliation  that  his  case  would  deserve  particu- 
lar ^.deration."  Com,  v.  Camac ?x  S  -V 
t!  2  ™  See  aIso  the  tItle  Military  Uv 

In    he  First  Place.  -"  If  a  ,esta,or  express 
himself    thus:     •  Imprimis,   or   in    the  firs, 

Zhlrl' t  g-'Ve  S°  much  to  A-  and  in  "ex; 
Place  I  g,ve  so  much  to  B,'  these  words  will 
neither  give  a  preference  to  A  above  B.  nor  to 
552  Volume  XIII. 


Definitions. 


FIRS  T  CLA  SS  —  F ISC  US. 


Definitions. 


FIRST  CLASS.  —  See  note  I. 

FIRST  COUSIN.  (See  also  COUSIN,  vol.  8,  p.  40  ;  RELATIONSHIP  ;  and  see 
the  titles  Succession;  Wills.)  —  A  person's  first  cousin  or  cousin  german  is 
a  child  of  his  uncle  or  aunt.3 

FIRST  PURCHASER.  —  See  the  title  SUCCESSION,  and  see  PURCHASE. 

FISCAL.  —  See  note  3. 

FISCUS.  —  See  note  4. 


them  over  the  other  general  legatees,  so  as  to 
exempt  them  from  the  obligation  of  abating 
with  the  other  legatees.  The  ieason  is,  they 
merely  point  the  order  in  which  the  bequests 
are  made  in  succession,  and  do  not  import 
with  certainty  an  intention  to  prefer  one  to  an- 
other."  Swasey  v.  American  Bible  Soc,  57 
Me.  528,  quoted  in  Everett  v.  Carr,  59  Me.  325. 
And  see  Perrine  v.  Perrine,  6  N.  J.  L.  133; 
Blower  v.  Morret,  2  Ves.  420;  Nash  v.  Dillon, 
1  Moll.  236.  See  also  the  titles  Legacies  and 
Devises;  Wills. 

1.  First-class  Funeral.  —  In  a  contract,  '  the 
term  '  first-class  funeral  '  or  '  very  handsome 
funeral,'  when  applied  to  a  particular  indi- 
vidual, generally  has  reference  to  the  previous 
social  status  and  pecuniary  condition  of  the 
person  to  be  interred;  for  what  might  be  con- 
sidered extravagant  in  one  case  would  be 
seemingly  moderate  in  another."  Mackowsky 
v.  Manhattan  R.  Co.,  (City  Ct.)  11  N.  Y.  St. 
Rep.  649. 

First-class  Title.  (See  also  the  title  Vendor 
and  Purchaser.)  —  A  vendee  in  a  contract  to 
purchase  real  estate  stipulated  that  the  title 
should  be  first  class.  Brown,  J.,  in  Vought 
v.  Williams,  120  N.  Y.  253,  said:  "  The  stipula- 
tion that  the  title  should  be  '  first  class  '  could 
mean  nothing  more  than  that  it  should  be 
marketable." 

First-class  Station.  —  A  railroad  company 
covenanted  with  the  vendors  of  land  from 
whom  they  purchased  that  a  specified  portion 
of  the  land  should  be  used  and  employed  as 
and  for  a  first-class  station.  In  construing 
this  covenant,  James,  V.  C,  said:  "Accord- 
ing to  that  witness,  the  term  first-class,  as  ap- 
plied to  a  station,  has  a  defined  and  well- 
understood  meaning  amongst  persons  who 
have  any  knowledge  of  railways.  It  means  a 
statioa  at  which  all  ordinary  and  fast  trains, 
and  occasional  express  and  special  trains,  are 
advsrtised  to  stop  and  take  up  and  set  down 
passengers.  Therefore  I  take  it  as  meaning 
a  station  at  which  all  trains,  other  than  mail, 
express,  and  special,  are  advertised  to  stop 
and  take  up  and  set  down  passengers.  That 
was  the  covenant  which  they  entered  into; 
that  was  the  advantage  which  the  owner  of  the 
estate  stipulated  he  should  have,  and  I  think  it 
was  a  very  reasonable  stipulation."  Hood  v. 
North  Eastern  R.  Co.,  L.  R.  8  Eq.  671.  See 
also  the  titles  Covenants,  vol.  8,  p.  139;  Sta- 
tions. 

First-class  Interest-paying  Securities.  —  A  tes- 
tator directed  his  executors  to  invest  certain 
funds  in  first-class  interest-paying  securities. 
The  funds  at  the  testator's  death  were  left  by 
him  invested  in  second  mortgages,  railroad 
bonds,  railroad  stock,  and  bank  stock.  It  was 
held  that  an  Orphans'  Court  had  no  power  to 
order  that  the  investments  be  continued  in  the 
securities  left  by  the  testator.  The  court 
said:    "  In  this  case  the  Orphans'  Court  has 

553 


made  an  order  authorizing  the  investment  of 
trust  moneys,  which  the  executors  by  the  will 
were  expressly  directed  to  invest  in  'first- 
class  interest-paying  '  or  '  interest-bearing  ' 
(the  testator  uses  both  expressions)  '  securi- 
ties,' in  securities  not  contemplated  by  the  tes- 
tator nor  allowed  by  law,  but  against  which 
the  testator  expressly  and  explicitly  discrimi- 
nated. He  had  stocks  and  mortgages.  He 
knew  that  the  one  bore  dividends  while  the 
other  bore  interest.  He  knew  what  was 
meant  by  the  language  he  used  when  he  di- 
rected that  the  trust  funds  set  apart  for  his 
daughters  and  granddaughter  should  be  in- 
vested in  '  first-class  interest-paying  securi- 
ties.' He  did  not  mean  stocks  or  second 
mortgages."  Woodruff  v.  Ward,  35  N.  J.  Eq. 
470.  See  also  the  title  Executors  and  Admin- 
istrators, vol.  11,  pp.  950,  966. 

2.  Sanderson  v.  Bayley,  4  Myl.  &  C.  59; 
Stoddart  v.  Nelson,  6  De  G.  M.  &  G.  68. 

3.  Fiscal  Agent.  —  Where  an  assistant  treas- 
urer of  the  United  States  is  required  by  statute 
inter  alia  "  to  perform  all  other  duties  as  fiscal 
agent  of  the  government  which  might  be  im- 
posed upon  him  by  any  Act  of  Congress,"  etc., 
the  word  fiscal  does  not  enlarge  the  scope 
of  the  duties  of  an  assistant  treasurer,  so  as  to 
authorize  the  secretary  of  the  treasury  to  im- 
pose upon  him  duties  connected  with  the  col- 
lection as  well  as  with  the  custody  and 
disbursement  of  revenue.  It  is  more  reason- 
able "  to  construe  it  as  referable  to  the  fiscal 
duties  of  each  officer  within  official  limits  de- 
fined by  law."  Folger  v.  U.  S.,  13  Ct.  of  CI.  93. 

In  State  v.  Dubuclet,  27  La.  Ann.  29,  it  was 
held  that  the  term  'fiscal  agent"  did  not 
necessarily  mean  the  depositary  of  the  public 
funds,  so  that  the  simple  use  of  it  in  a  statute 
without  any  directions  in  this  respect  would 
make  it  the  duty  of  the  state  treasurer  to  de- 
posit with  the  person  designated  as  fiscal  pgent 
any  moneys  in  the  treasury. 

Fiscal  Year.  —  Where  one  of  the  items  in  the 
published  account  of  a  county's  finances  is  to 
be  "  the  amount  expended  during  the  fiscal 
year  for  all  purposes,"  the  fiscal  year,  "so  far 
as  it  relates  to  the  financial  operation  of  the 
counties,  must  mean  the  current  year  embraced 
between  the  dates  of  the  collector's  annual  set- 
tlements."   Moose  v.  State,  49  Ark.  499. 

4.  Fiscus.  —  In  Molina  v.  U.  S.,  6  Ct.  of  CI. 
273  the  court,  in  speaking  of  Spanish  law, 
said-  "  In  this  class  of  suits,  where  the  gov- 
ernment is  the  defendant  it  is  designated 
fiscus,  state,  or  government.'  Fiscus  properly 
means  the  treasury,  the  department  of  the  gov- 
ernment which  collects  and  pays  and  receives 
money.  But  as  all  suits  against  the  govern- 
ment may  be  defined  to  be  a  claim  for  money, 
or  for  a  pecuniary  indemnity,  almost  all  these 
claims  are  said  to  be  made  against  the  fiscus. 
That  the  word  has  a  similar  meaning  in  Ger- 
man law,  see  Brown  v.  U.  S.,  5  Ct.  of  CI.  578. 
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L  Legal  Classification  —  What  Teem  "Fish"  Includes,  555. 
II.  Peopebty  in  Fish,  556. 

HI  Rights  in  the  Peoducts  of  Fishing  Voyages,  556. 

1.  Lien  of  Seamen  on  a  Fishing  Voyage,  556. 

2.  Rights  of  Seamen  Who  Are  to  Receive  a  Share  of  Fish  Caught  ce7 

3.  Contracts  of  Mateship  in  the  Whaling  Business,  558. 
IV.  Fisheeies  Defined  and  Classified,  558. 

1.  Fishery  Defined,  558. 

2.  Several  Kinds  of  Fisheries,  558. 

V.  Right  to  Fish,  559. 

1.  Without  the  Territorial  Limits  of  Any  State,  559. 

a.  Generally,  559. 

b.  Usage  or  Custom  as  Regulating  Property  in  Fish  Caught,  c6o 

2.  Within  the  Territorial  Limits  of  a  State,  560. 

a.  In  Navigable  Waters,  560. 

(1)  In  England,  560. 

(2)  In  the  United  States,  562. 

(3)  Public  Right  Extends  to  High-water  Mark,  565. 

(4)  Right  Subordinate  to  Right  of  Navigation,  566. 

(5)  Right  to  Plant  and  Cultivate  Oysters,  566. 

(a)  In  General,  566. 

(b)  Under  Statutes,  567. 

b.  In  Waters  Not  Navigable,  568. 

(1)  Rivers  and  Streams,  568. 

(a)  In  General,  568. 

(b)  How  the  Right  Must  Be  Exercised,  570. 

(/)  Right  Subject  to  Use  of  Stream  as  Highway,  cio 

(2)  Lakes  and  Ponds,  570.  3 

{a)  In  England,  570. 

(b)  In  the  United  States,  571. 

VI  Statutory  Regulation  of  Fisheeies,  572. 

1.  General  Principles,  572. 


Power  to  Regulate  Resides  in  Parliament  or  Legislature  r75 

Regulation  of  Fisheries  in  Canada,  574. 


a. 
b. 

c.  Constitutional  Limitations  in  the  United  States,  574. 

(1)  Generally,  574. 

(2)  Power  of  Congress  to  Regulate  Commerce,  574. 

(3)  Effect  of  Grant  of  Admiralty  and  Maritime  Jurisdiction  to 

United  States,  574. 

(4)  Limiting  Right  of  Taking  Fish  or  Planting  Oysters  to 

Citizens,  575. 

d.  Delegation  of  Pcnuer  to  Local  Authorities,  575. 

(1)  L.ocal  Boards,  575. 

(2)  Cities  and  Towns,  575. 

2.  Prohibiting  Interference  with  Navigation  in  Nontidal  Waters  C76 

3.  Prohibiting  Obstruction  of  Migratory  Fish,  576. 

4.  Regulating  Time  and  Manner  of  Taking,  576. 
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e    Regulation  by  Special  or  Local  Legislation,  579. 

«.  ^a/w/w  Applying  to  All  Persons  Equally,  579. 

£   Special  Constitutional  Provisions,  579. 
6.  United  States  Statutes  Providing  for  Licensing  Fishing  Vessels,  579. 

VH  How  Eights  of  Fishing  May  Be  Acquieed,  579. 

1.  By  Grant,  579. 

a.  Generally,  579 

b.  Assignment  of  Grants,  580. 

2.  i?y  Prescription,  580. 

a.  /«  Navigable  Waters,  580. 

Z*  Waters  Not  Navigable,  582. 
<r.  Z^///  to  Obstruct  the  Passage  of  Fish,  582. 
5.  Z^  7Vw/j\  582. 

4.  Cannot  Be  Acquired  by  Dedication,  583. 

5.  Cannot  Be  Claimed  by  Custom,  583. 
6    Clearing  Out  a  Fishing  Place,  584. 

VHL  LIABILITY   FOE   INJUEIES  TO   FISHING   RIGHTS  AND  FOE  VIOLATIONS  OF 

Fisheey  Regulations,  584. 

1.  Civil  Liability  —  Remedies,  584. 

a.  Action  for  Damages,  584. 

b.  Injunction  and  Abatement,  585. 

2.  Criminal  or  Penal  Liability,  586. 

a.  At  Common  Law,  586. 

(1)  For  Obstructing  the  Passage  of  Fish,  586. 

(2)  When  Fish  Are  the  Subject  of  Larceny,  586. 

b.  By  Statute,  586.  .  . 

(1)  ZVr  Violating  Statutes  Regulating  Fisheries,  586. 

(a)  Z«  General,  586. 

Behring  Sea  Seal  Fisheries,  587. 

(2)  For  Taking  Fish  in  Private  Waters  Used  for  Their  Propa- 

gation, 588.  .  .  00 

CO  ZVr  Polluting  Water  to  the  Lnjury  of  the  Fish  Therein,  588. 
(A  For  Violating  Statutes  Regulating  the  Sale  of  Fish,  589. 
(5)  For  Violating  United  States  Statutes  Regulating  Licensed 

Fishing  Vessels,  589. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 

For  Ithermattlrs  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject  seethe 
following  titles  in  this  work:  ANIMALS ,  vol  2  p 341;  GAME  AND 
CAMF  TAWS-  LAKES  AND  PONDS;  NAVIGABLE  WATERS 
PRESCRIPTION  PROFITS  A  PRENDRE;  SHIPS  AND  SHIP- 
PING; USAGES  AND  CUSTOMS;  WATERS  AND  WATER- 
COURSES. 

I  Legal  Classification  -  What  Teem  "  Fish"  Includes.  —  Fish  are  ani- 
mals ferm  natures >  The  term  has  been  held  to  include  oysters  and  other 
shellfish.2 

1  Fish  Are  Animals  Fera  Naturae  -  United        Fish  Classed  as  Game.  -  State  v.  Higgins,  51 

Wi,  -  People  v.  Bridges.  142  111.  30.  -  Moolton  ».  L>bbey,  37        «»if«  Am'  uer' 

-Gendle  ..  Sute,  „  Ind.   40,;     S7jC"»«£  ^The W io  be  S  wl,hl„  ,he 
S'ZtL- T.'e^'pt'rsX .  84  Me.  5e„.  mSf .   a'su.o.e  pepaUzta  y™l«. 


Hawaii.  —  Hatton  z/.  Piopio,  6  Hawaiian  334.  614. 
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FISH  A  ND  FISHERIES.     Products  of  Fishing  Voyage,. 


H.  Property  in  Fish.  Fish  in  their  natural  element,  unconfined  are 
public  Property.  They  are  the  property  of  the  nation,*  and,  in  the  United 
States,  of  the  state  in  whose  waters  they  may  be  3  united 

An  Individual  May  Acquire  a  Qualified  Property  in  Fish" by  so  Confining  them  within 
his  immediate  power  as  to  prevent  their  escape  and  the  use  of  theiV  na  un3 
liberty  <  Vv  hlle  such  a  qualified  property  exists  in  them,  the  fi<h  are  a  ^  much 
under  the  protection  of  the  law  as  if  they  were  the  absolute  and  ^defeasible 
property  of  the  owner,  and  an  action  will  lie  against  anv  nn^  ,  h  ,naVea.sl^le 
takes  or  destroys  them,*  If,  ho. ever,  ^^^^2 
are  found  at  large  ,n  their  proper  element,  they  again  become  public  pro pertv 
and  subject  to  appropriation  by  the  first  person  who  takes  them  «  proPerty 

III.  Rights  in  the  Products  of  Fishing  Voyages.-  1.  Lien  of  Seamen  on  a 
Fishing  Voyage  -  Seamen  and  fishermen  engaged  in  fishing  voyageXve  an 
equitable  lien  for  their  wages  on  the  fish  caught,  subject  to^he  abfohit  riJK 
of  a  solvent  owner  to  convey  an  indefeasible  title  to  a  purchaser  »    The  oro 
?hfs  Ll^  m       HandS  °f  aSSigneCS  °f  a  bankrup"  owner  ™  subject; 


1.  Fish  Unconfined  Are  Public    Property.  — 

Gentile  v.  State,  29  Ind.  409;  State  v.  Lewis 
134  Ind.  250;  Preble  v.  Brown,  47  Me.  284^ 
Coolidge  v.  Williams,  4  Mass.  140;  Fleet  v. 
Hegeman,  14  Wend.  (N.  Y.)  42. 

Fish  belong  to  the  entire  community  col- 
lectively, and  not  even  the  ownerof  the  soil 
over  which  a  stream  frequented  by  fish  runs 
owns  the  fish  therein.  Parker  v.  People  in 
111.  581.  ' 

There  is  no  individual  property  in  fish  which 
pass  from  the  sea  into  nonnavigable  rivers  to 
deposit  their  spawn.  Howes  v.  Grush,  131 
Mass.  207. 

2.  Dunham  v.  Lam phere,  3  Gray  (Mass.)  268 

3.  Property  of  State.  —  McCready  v.  Virginia 
94  U.  S.  391;  People  v.  Collison,  85  Mich.  105.' 

The  Owner  or  Grantee  of  a  Several  Fishery 
seems  to  have  had  a  property  in  the  fish,  and 
so.  according  to  Holt,  C.  J.,  had  the  grantee 
of  a  free  fishery.  Smith  v.  Kemp,  2  Salk.  637. 
See  also  Collins  v.  Benbury,  5  Ired.  L.  (27  N. 
Car.)  118,  42  Am.  Dec.  155. 

4.  There  Is  a  Qualified  Property  in  Fish  Con- 
fined —  Indiana.  —  Gentile  v.  State,  29  Ind. 
409;  State  v.  Lewis,  134  Ind.  250. 

Maine.  —  Preble   v.    Brown,   47    Me.  284; 
Treat  v.  Parsons,  84  Me.  520. 

Maryland.  —  Sollers  v.  Sollers,  77  Md.  148, 
39  Am.  St.  Rep.  404. 

Michigan.  —  People  v.  Collison,  85  Mich.  105. 

New  Hampshire.  —  State  v.  Roberts  Co  N 
H.  484.  v  ' 

New  York.  —  Fleet  v.  Hegeman,  14  Wend. 
(N.  Y.)  42;  People  v.  Doxtater,  75  Hun  (N  Y  ) 
472. 

See  also  2  Kent's  Com.  34;  2  Black.  Com 
391.  392- 

Fish  Confined  in  Private  Ponds  or  Trunks  are 

the  qualified  property  of  the  person  so  confin- 
ing them.  2  Black.  Com.  392;  Fleet  v.  Hege- 
man, 14  Wend.  (N.  Y.)  42;  Maney  v.  State,  6 
Lea  (Tenn.)  218. 

Ingress  and  Egress  of  Fish  Must  Be  Obstructed. 
—  But  the  fact  that  a  person  owns  land  sur- 
rounding water  in  which  there  are  fish  gives 
him  no  property  in  the  fish,  unless  the  water 
is  so  inclosed  as  to  be  absolutely  within  his 
control,  and  the  free  passage  of  fish  to  and 
from  it  is  entirely  and  rightfully  obstructed. 
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State  v.  Roberts,  59  N.  H.  484.  See  also 
People  v.  Bridges,  142  111.  30.  ° 

If  a  Fisherman  Incloses  Fish  in  a  Net  the v  are 
his  property,  but  not  so  if  he  only  partially 
incloses  them.  Young  v.  Hichens,  6  O  B 
606,  51  E.  C.  L.  606.  v'  * 

Whales.-"  A  whale,  being  /era-  nature 
does  not  become  property  until  a  firm  posses- 
sion has  been  established  in  the  taker  But 
when  such  possession  has  become  firm  and 
comp  etc,  the  right  of  property  is  clear,  and 
has  all  the  characteristics  of  property  "  Rart 
lett  v.  Budd,  1  Lowell  (U.  S.)  223.'  See  also 
S?"  ^  Ric,h'8  Fed-  ReP-  I5Q.  and  the  Title 

ANIMALS,  vol.  2,  p.  343. 

5  Rights  of  One  Having  a  Qualified  Property 

Black.  Com.  393:  2  Kent's  K 
34e  „  —       Hegeman,  14  Wend.  (N.  Y.)  42 

6  If  Fish  Confined  Escape  They  Again  Become 
Public  Property. -2  Black.  Com.  392-  2  Kenfs 
Com.  348;  Sollers  v.  Sollers,  77  Md    14 8  J 
Am.  St.  Rep.  404;  State  v.  Roberts  50  N  H 
484;  Fleet  v.  Hegeman,  14  Wend.  (N  Y  )  j2  ' 

Property  Is  Lost  by  Placing  Fish  in  Public 
Waters. -Sollers  v.  Sollers,  77  Md.  r48,  ,9 
Am.  M.  Rep.  404. 

Massachusetts  Statute  Giving  Property  in  Fish 
Artificially  Propagated  or  Maintained.  —  Lnder 
the  Massachusetts  statute  (Pub.  Stat  1882  c 
Qi,  26)  giving  property  in  fishes  artificially 
propagated  or  maintained  the  absolute  owner- 
ship  created  by  the  statute  exists  only  where 
and  so  long  as  he  who  propagated  or  culti- 
vated  the  fish  keeps  them  within  a  territory 
over  which  he  has  absolute  control.    Com  v 

Ma"esU46964  MaSS-  4771  *  Perle>- 

Royal  Fish.  -  In  England  whale  and  stur- 
geon, denominated  royal  fish,  were  the  prop- 
erty of  the  king  when  thrown  ashore  or  caueht 
near  the  coast.  See  1  Black.  Com.  2oof  2 
Black.  Com.  403;  Case  of  Mines,  Plowd.  -u5- 
warren  v.  Mathews,  6  Mod.  73. 

7.  Lien  of  Seamen.  —  Re  Low',  2  Lowell  (U. 
S.)  264;  Crowell  v.  Knight,  2  Lowell  (f  S  ) 
307.  v  ' 

The  seamen  engaged  in  a  whaling  voyage 
have  a  hen  on  the  oil  for  their  lays  or  shar^. 
Ihe  Antelope,  1  Lowell  (U.  S.)  130 

8.  Re  Low:  2  Lowell  (Mass.)  264. 
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FISH  AND  FISHERIES. 


of  Fishing  Voyages. 


2  Rights  of  Seamen  Who  Are  to  Receive  a  Share  of  Fish  Caught  -  In  fishing 

EM  ^  hequ^  Stt 

^omfpTrtfef  inX  adVemure  or  acquire  any  ownership  in  what  may  be 
a^.tattj^^g"^-™^  „e  required  to  the 

^IrchSia&e  with ^an;  los  es  that  may  be  sustained  by  such  sales.' 
M  J,  o  f  th cases  fn  which  this  rule  has  been  laid  down  relate  to  whaling  ves- 
1  In  such  cases  the  courts  have  held  that  the  owner  must  pay  the  lays  or 
San*  of  the  selmen  according  to  the  cash  value  of  the  od  and  bone  at  the 
time  of  its  arrival.3 


1  Where  Seamen  Are  to  Receive  a  Certain  Share 
of  the  Catch  -England.-  The  Frederick,  5  C 
Rob    14;   Mair  v.  Glennie,  4  M .  & :S .  240; 
Perrottt:  Bryant,  2  Y.  &C0IL  Exch.  61;  Wil- 
kinson v.  Frasier,  4  Esp.  N.  P.  182. 

United  States.  -  Taber  v.  Jenny  1  Sprague 
m  SlW  Knight  v.  Parsons,  1  Sprague  (U. 
S  )  279 Bourne!  Smith,  1  Lowell  (U.  S.)  547; 
C  ovvell  v.  Knight.  2  Lowell  (U.  S.)  307;  Reed 
v  Canfield,  1  Sumn.  (U.  S.)  195;  The  Cru- 
sader 1  Ware  (U.  S.)  448;  Coffin  v.  Jenkins,  3 
Itorv  (U.  S.)  108;  Reed  v.  Hussey,  Blatchf  & 
H  Dm.  525;  Duryee  v.  Elkins,  Abb.  Adm. 

52 Maine.  -  Lewis  v.  Chadbourne,  54  Me  484, 
92  Am.  Dec.  558;  Holden  v.  French,  68  Me. 

^Massachusetts.  -  Baxter  v.  Rodman,  3  Pick. 
/Miss)  435-  Barney  v.  Coffin,  3  Pick.  (Mass.) 
„S  Grozier  v.  Atwood,  4  Pick.  (Mass  )  234; 
Turner*'.  Bissell,  14 Pick.  (Mass.)  192;  Bishop 
v.  Shepherd.  23  Pick.  (Mass.)  492;  Rice  v. 
Austin,  17  Mass.  197.  oro 

If  a  Seaman  Deserts,  he  forfeits  his  share. 
Coffin  v.  Jenkins,  3  Story  (U.  S.)  108. 

2  How  Shares  to  Be  Paid.  —  Reed  v.  Hussey, 
Blatchf.  *  H.  Adm.  525;  Crowell  v  Knight  2 
Lowell  (U.  S.)  307;  Barney  v.  Coffin,  3  Pick. 
(Mass  )  115 

Under  shipping  articles  for  a  fishing  voyage 
which  give  to  the  seamen  shares  of  all  that 
shall  be  obtained  during  the  voyage,  to  be  re- 
ceived by  them  as  soon  after  the  arrival  of  the 
ship  in  her  home  port  as  the  voyage  can  be 
made  up,  they  become  entitled  to  share  only 
in  so  much  cargo  as  is  brought  safely  to  the 
home  port.  The  maritime  law  does  not  render 
the  shipowner  in  any  sense  an  insurer  for  the 
safe  delivery  of  such  cargo.  Reed  v.  Hussey, 
Blatchf.  &  H.  Adm.  525. 

3.  How  Shares  to  Be  Paid  on  Whaling  Vessels. 
—  Hazard  v.  Howland,  2  Sprague  (U.  S.)68; 
Bourne  v.  Smith,  1  Lowell  (U.  S.)  547;  Frates 
v.  Howland,  2  Lowell  (U.  S.)  36. 

When  It  Is  Agreed  that  Catchings  May  Be 
Shipped  Home  on  Freight.  —  Where  it  is  stipu- 
lated in  articles  for  a  whaling  voyage  that  the 
owners  shall  have  the  right  to  ship  catchings 
home  on  freight,  and  catchings  so  shipped  are 
retained  by  the  owners  in  good  faith  and  in 
the  exercise  of  their  best  judgment  unsold, 
hoping  for  a  rise  in  the  market,  the  owners 
are  not  bound  to  account  for  them  at  their 
value  at  the  time  of  their  arrival.  Frates  v. 
Howland.  2  Lowell  (U.  S.)  36. 


Custom  for  Master  to  Wait  for  His  Lay  until 
Oil  Sold  Bad.  —  The  custom  of  a  port  for  mas- 
ters engaged  in  whaling  voyages  to  wait  until 
the  oil  is  sold  before  receiving  their  lay  or 
wages  is  altogether  one-sided  and  unreason- 
able and  cannot  be  supported.  A  special  con- 
tract for  a  master  to  wait  so  long  as  the  owner 
shall  see  fit  to  keep  the  oil  unsold  can  be  sus- 
tained only  upon  the  most  plenary  proof  that 
it  was  entered  into  understandingly  and  for  a 
valuable  consideration,  and  the  burden  of 
proving  such  an  agreement  rests  upon  the 
owner.  Bourne  Smith,  1  Lowell  (U.S.)  547- 
If  an  Officer  or  Seaman  Prefers  to  Have  His 
Share  in  Oil  Specifically,  he  will  be  allowed  to 
do  so.  Bishop  v.  Shepherd,  23  Pick.  (Mass.) 
492;  Lewis  v.  Chadbourne,  54  Me.  484,  92  Am. 

D<But  5he  cannot  claim  a  division  until  he  has 
tendered  the  amount  due  the  owners  for  his 
proportion  of  the  outfit  and  advances.  Wait 
v  Gibbs,  7  Pick.  (Mass.)  146;  Lewis  v.  Chad- 
bourne, 54  Me.  484.  92  Am.  Dec.  558. 

And  he  acquires  no  property  in  the  oil  un- 
til actual  separation  and  delivery.  Bishop  v. 
Shepherd,  23  Pick.  (Mass.)  492;  Lewis  v. 
Chadbourne,  54  Me.  484.  92  Am.  Dec.  558- 

Owners  Cannot  Charge  Commissions  or  Deduct 
Value  of  Casks.  — The  owners  are  not  allowed 
to  charge  the  seamen  commissions  for  selling 
the  oil  Hazard  v.  Howland,  2  Sprague  (U. 
S  )  68  Nor  have  they,  there  being  an  estab- 
lished usage  to  the  contrary,  a  right  to  deduct 
the  value  of  the  casks  from  the  sale  of  the  oil. 
Hazard  v.  Howland,  2  Sprague  (U.  S.)  68. 

Right  of  Master  to  Be  Reimbursed  for  Advances 
Made.  —  It  is  a  reasonable  usage  of  the  whal- 
ing  business  for  the  master  to  supply  the  sea- 
men when  abroad  with  necessary  clothing  and 
to  retain  from  their  shares  respectively  the 
amount  advanced,  and  by  delivering  the  oil 
for  sale  to  a  general  agent  for  settling  the  voy- 
age the  master  does  not  part  with  this  right 
to  reimbursement.    Barney  v.  Coffin,  3  Pick. 

(Mass.)  115. 

As  to  the  application  of  an  advancement  to 
the  master  of  a  whaling  vessel,  when  the  per- 
son so  advanced  is  also  part  owner  of  the  ves- 
sel and  so  is  entitled  both  to  his  share  as 
owner  and  to  his  lay  as  master,  see  Hazard  v. 
Howland,  2  Sprague  (U.  S.)  68. 

Forfeiture  of  Share  for  Violation  of  Articles.  — 
Where  on  a  whaling  voyage  the  shipping 
articles  prohibit  the  taking  on  board  of  spiritu- 
ous liquors  as  private  stores,  under  pain  ot 
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applied  to  a  place  where  a  seine  or  net  is  drawn  4 


forfeiture  of  the  entire  share  of  the  voyage  be- 
longing t0  the  offender,  the  court  will  noi 
upon  a  violation  of  such  provision,  pronounce 
for  an  absolute  forfeiture,  but  will  inflict  such 
a  measure  of  penalty  as  the  case  equitably  re- 
T)6$'  ^       Howland-  2  Sprague  (U. 

1.  Contracts  of  Mateship.  —  Baxter  v  Rod- 
man, 3  Pick.  (Mass  )  435. 

When  Action  for  Breach  of  Contract  of  Mateship 
Will  Lie. -Although  it  is  usual  in  mateships 
tor  the  masters  to  make  the  division  of  the  oil 
when  at  sea,  yet  if  one  of  them  refuses  to  de- 
liver what  is  due  from  him,  an  action  to  re- 
cover the  value  of  the  oil  which  should  have 
been  delivered  will  lie  after  the  return  of  the 
ships.  Baxter  v.  Rodman,  3  Pick  (Mass) 
435-  '  '' 

2.  Definition  of  Fishery.  -  Cent.  Diet.;  Hart 
v.  Hill,  1  Whart.  (Pa.)  124. 

Bv  the  term  "  fishery  "  as  used  in  the  Penn- 
sylvania Acts  of  March  9,  1786,  was  meant  the 
exclusive  right  which  every  owner  of  land  on 
the  margin  of  a  river  has  to  use  his  own  prop- 
erty  for  the  purpose  of  drawing  a  seine  or 
practicing  any  other  device  for  the  catching 
offish  Shrunk  v.  Schuylkill  Nav.  Co.,  14  S 
&  R.  (Pi  )  7r. 

A  Profit  a  Prendre.  —  The  right  of  fishing  in 
private  waters  is  a  profit  h  prendre,  and  a 
person  who  enjoys  the  right  may  bring  an  ac- 
tion of  trespass  at  common  law  for  its  infringe- 
ment Fitzgerald  v.  Firbank,  (1897)  2  Ch.  96. 
See  also  the  title  Profit  a  Prendre 

Where  a  Fishery  Is  Granted  Without  the  Soil  It 
Is  an  Incorporeal  Hereditament,  and  a  term  for 
years  in  it  cannot  be  created  without  a  deed. 
Somerset  v.  Fogwell,  5  B.  &  C.  875,  12  E  C  L 
395- 

3.  Bl?ck's  Law  Diet. 

4.  Hart  v.  Hill,  1  Whart.  (Pa.)  124. 
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May  Include  Space  Between  High  and  Low 
Water. —  A  fishery  is  in  the  river,  and  is  not 
the  space  between  high-water  and  low-water 
mark,  though  the  use  of  that  space  may  be 
necessary  in  the  use  of  the  fishery,  and  may  be 
included  in  the  term  "  fishery."  Hart  v  Hill 
1  Whart.  (Pa.)  124;  Tinicum  Fishing  Co.  v  CaN 
ter,  61  Pa.  St.  21,  100  Am.  Dec.  597 

Fishing  Milldam.  —  In  England  it  has  been 
held  that  a  "  fishing  milldam  "  is  a  fishery 
within  the  meaning  of  the  20th  section  of  the 
Salmon  Fishery  Act,  1861,  24  and  25  Vict  c 
109,  which  requires  that  all  obstructions  within 
fisheries  shall  be  removed  at  certain  seasons 
Hodgson  v.  Little.  14  C.  B.  N.  S.  111,  108  E 
C.  L.  in.  10  fur.  N.  S.  46. 

5  Several  Fishery  Defined.  —  Malcomson  v. 
V  Dea,  10  H.  L.  Cas.  593;  Seymour  v.  Courte- 
nay,  5  Burr.  2814;  Moulton  v.  Libbey  37  Me 
472,  59  Am.  Dec.  57;  Preble  v.  Brown,' 47  Me* 
284.    See  also  Stoughton  v.  Baker   4  Mas<= 
522,  3  Am.  Dec.  236. 

Several  Fishery  in  Tidal  River  Which  Changes 
Its  Course.-  A  several  fishery  in  a  tidal  river 
the  waters  of  which  have  permanently  receded 
from  one  channel,  and  flow  in  another  cannot 
be  followed  from  the  old  to  ihe  new  channel 
Carlisle  v.  Graham.  L.  R.  4  Exch.  361. 

The  Words  "Sole  and  Exclusive  Fishery"  are 
equivalent  to  "  several  fishery."  Hollord  m. 
Bailey,  13  Q.  B.  426,  66  E.  C.  L.  426,  13  Jur. 
278  overruling  8  Q.  B.  IOOO,  55  E.  C.  L.  Iooo, 
10  Jur.  822. 

6.  Several  Fishery  Not  Inconsistent  with  Par- 
tial  Independent  Right  in  Another.  —  Seymour  - 
Courtenay,  5  Burr.  2814.  In  this  case  it  was 
held  that  a  grant  of  fishery  with  the  exception 
of  oysters  and  a  reservation  of  a  right  to  take 
fish  for  the  grantor's  own  table  constituted  a 
several  fishery,  no  other  person  having  a  co- 
extensive right  with  the  grantee. 

Volume  XIII. 


FISH  AND  FISHERIES.  Without  Limits  of  State. 

Bight  to  Fish.  ri^iJ. 

>  TraLS:  ^^^^^^  ^  ^ 

commit TriSt  of  fishing  in  another  man's  waters  in  common  w.th  cer- 

f^e^ 

authorities  which  hold  that  the  term     synoiJ  }     uncertainty  which  has 

2£S  JS£^  S^^hlAfe^S 


1.  Ownership  of  Soil  Essential  to  a  Several 
Fishery.  -  Smith  ».  Kemp,  2  Salk.  637;  Brook- 
haven7,.  Strong,  60  N.  Y.  56;  Sk.nner  v  Het  - 
lick  73  N.Car.  53;  Collins  v.  Benbury,  5  Irei. 
L  (27  N.  Car.)  lis!  42  Am.  Dec.  iS5.  See  also  2 
Black  Com.  38;  Marshall  v.  Ulles water  Steam 
Nav.  Co.,  3  B.  &  S.  732,  "3  E.  C.  L.  732. 

2  Contrary  Authorities.  -  Co.  Litt.  122a  and 
note  y  Marshall  v.  Ulleswater  Steam  Nav. 
Co  ,  3  B.  &  S.  732,  113  E.  C.  L.  732;  Malcom- 
son  ».  O'Dea,  10  H.  L.  Cas.  593:  AUy.-Gen  v' 
Emerson,  (1891)  App.  649;  Holford  v  Bailey, 
8  Q.  B.  1000,  55  E.  C.  L.  1000,  10  Jur.  822, 
Cobb  v.  Davenport,  32  N.  J.  L.  369- 

3  Several  Fishery  Presumed  to  Comprehend  the 
Soil. -Co.  Litt.  122,  note  7;  Parthenche  v. 
Mason,  2  Chit.  Rep.  658,  18  E.  C.  L.  446; 
Anonymous,  Lofft  364;  Marshall  v.  Ulleswater 
Steam  Nav.  Co..  3  B.  &  S.  73?.  "3  E.  C  L. 
732  9  Jur.  N.  S.  988,  qualifying  Somerset  v 
Fo?vvell,  5  B.  &  C.  875.  12  E.  C  L.  395=  Hol- 
ford v.  Bailey,  13  Q.  B.  426,  66  E  C.  L.  426, 
13  Jur.  278,  8"  Q.  B.  1000,  55  E.  C  L.  1000,  10 
Jur  822;  Throckmerton  v.  Tracy,  Plowd.  154; 
Rex  v.  Old  Alresford,  1  T.  R.  358;  Atty  -Gen. 
v.  Emerson,  (1891)  App.  649;  Hindson  v.  Ashby, 
(i8o5)  2  Ch.  1.  _  , 

As  by  a  Grant  from  the  King  Nothing  Passes  by 
Implication,  the  soil  will  not  be  presumed  to 
be  in  one  who  holds  title  to  a  several  fishery 
in  a  navigable  river  under  a  grant  from  the 
king.  Somerset  v.  Fogwell,  5  B.  &  C.  875.  12 
E  C  L  395-  Marshall  v.  Ulleswater  Steam 
Nav.  Co.,  3  B.  &  S.  732,  113  E.  C.  L.  732,  9 
Jur.  N.  S.  98S.  ,  ,    '  „  . 

In  Pennsylvania  it  has  been  held,  following 
the  authority  of  Lord  Coke,  that  the  grant  of 
a  several  fishery  will  not  carry  with  it  the  soil. 
Carson  v.  Blazer,  2  Binn.  (Pa.)  475.  4  Am. 
Dec.  463.    See  Co.  Litt.  \b\  5  Com.  Dig.  290. 

4.  Common  of  Fishery  Defined.  —  Lord  Holt  in 
Smith  v.  Kemp,  2  Salk.  637. 

5.  2  Black.  Com.  34.  39".  3  Kent's  Com.  409; 
Benett  v.  Costar,  8  Taunt.  183,  4  E.  C.  L.  63, 
2  Moo.  83;  Cobb  v.  Davenport,  32  N.  J.  L.  369. 

Common  of  Fishery  and  Common  Fishery  Dis- 


tinguished. —  In  Benett  v.  Costar,  8  Taunt.  183, 
4  E  C  L.  63,  2  Moo.  83,  Dallas,  J.,  drew  a 
distinction  between  a  common  fishery  (rom- 
munem  piscariam)  and  a  common  of  fishing 
(communiam  piscaria).  He  said  that  though 
text  writers  have  used  the  terms  indifferently, 
the  former  extends  to  all  mankind,  while  the 
latter  is  a  right  in  common  with  certain  other 
persons  in  a  particular  stream.  Burroughs, 
f  in  the  same  case,  remarked  that  a  com- 
mon fishery  may  mean  for  all  mankind,  as  in 
the  sea,  a  general  right   which  cannot  be 

traversed."  _    .  ,  v 

6  Free  Fishery  Exclusive.  —  Smith  v.  Kemp, 
2  Salk.  byi.per  Holt,  C.  J.  (but  see  the  opinion 
of  Eyre  J.,  in  the  same  case);  2  Black.  Com. 
39,  417.  See  also  5  Com.  Dig.  290;  3  Kent  s 
Com.  410.  n 

1  Free  Fishery  Same  as  Common  Fishery.  —  Co. 
Litt  122a;  and  see  Hargrave's  note  on  the 
passage.  See  also  Melvin  v.  Whiting,  7  Pick. 
(Mass.)  79;  Seymour  v.  Courtenay,  5  Burr. 

^In  Yard  v.  Carman,  3  N.  J.  L.  493.  Penning- 
ton T  said,  after  stating  the  two  views  as  to 
the  meaning  of  free  fishery:  "  If  Mr.  Justice 
Blackstone  is  correct,  a  free  fishery  cannot 
exist  in  this  country;  the  crown  being  re- 
strained from  making  such  grants  long  before 
the  discovery  of   America.    *  It  Mr 

Edward  Coke's  interpretation  is  to  prevail,  a 
free  fishery  is  a  common  fishery;  that  is,  com- 
mon to  all  the  citizens  of  the  state." 

Grant  of  a  Free  Fishery.  — The  grant  by  the 
owner  of  the  soil  covered  with  water  to  an- 
other of  a  free  fishery  over  the  soil  of  the 
grantor  is,  as  matter  of  construction,  and  espe- 
cially in  the  case  of  the  crown,  the  grant  of  a 
fishery  not  exclusive;  and  evidence  cannot  be 
received  to  show  that  it  was  intended  to  ex- 
clude the  grantor.  Johnston  v.  Bloomfield,  8 
It.  C.  L.  Rep.  68. 

8  3  Kent's  Com.  411.  See  also  the  remarks 
of  Willes,  J.,  delivering  the  opinion  of  the 
judges  in  Malcomson  v.  O'Dea,  10  H.  L.  Cas. 
618. 
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1.  Extent  of  the  Limits  of  a  Littoral  State  —  It 

would  seem  that  the  territorial  limits  of  a  lit- 
toral state  extend  at  least  a  marine  league  or 
three  geographical  miles,  from  the  shore. 
I  he  Ship  'Frederick  Gerring,  Jr  "v  Reg 
27  Can  Sup.  Ct.  Rep.  271,  affirming  5  Can' 
Exch.  Rep.  164;  Dunham  v.  Lamphere,  3  Gray 
(Mass.)  268;  .Manchester  v.  Massachusetts.  130 
U.  S.  240,  affirming  152  Mass.  230. 

For  a  Full  Treatment  of  this  subject  see  the 
title  International  Law. 

Bays  Wholly  Within  the  Territory  of  a  Nation, 
the  headlands  of  which  are  not  more  than  two 
marine  leagues  apart,  are  a  part  of  the  terri- 
tory of  the  nation  in  which  they  lie  Man 
Chester  v.  Massachusetts,  139  U.  S.  240 

2.  Eight  of  Fishing  on  the  High  Seas.  —  Col- 
lins v  Benbury,  5  Ired.  L.  (27  N.  Car.)  118  42 
Am.  Dec.  155.  ' 

3.  This  Award  Is  the  Supreme  Law  of  the  Land 
and  is  as  binding  on  the  courts  as  an  Act  of 
Congress.    The  La  Ninfa,  75  Fed.  Rep.  513 

4.  Dominion  of  the  United  States  in  Behring  Sea 
—  Eights  of  Citizens  of  the  United  States.  —  27 
Am.  L.  Rev.  703;  La  Ninfa,  44  U.  S.  Add 
655.  75  Fed.  Rep.  513.  vv' 

It  follows  that  Rev.  Stat.  U.  S.,  §  r956,  and 
the  Act  of  March  2,  1889  (25  U.  S.  Stat,  at  L 
1009)  extending  the  provisions  of  that  section 
to  all  the  dominion  of  the  United  States  in 
the  waters  of  Behring  sea,"  must  be  construed 
to  mean  the  waters  within  three  miles  from 
the  shores  of  Alaska.  La  Ninfa,  44  U  S 
App.  648,  75  Fed.  Rep.  513,  reversing  49  Fed' 
Rep.  575;  The  Alexander,  44  U.  S.  App.  659 
11  Fed.  Rep.  519,  reversing  60  Fed.  Rep.  914' 
Compare  The  Kodiak,  53  Fed.  Rep.  126-  The 
James  G.  Swan,  50  Fed.  Rep.  108 •  'in  re 
Cooper,  143  U.  S.  474. 

By  the  terms  of  the  arbitration  "  the  rights 
of  the  subjects  of  either  country  "  were  in- 
volved in  the  decision  of  the  arbitrators  and 
it  necessarily  follows  that  the  citizens  and 
subjects  of  the  United  States  have  the  same 
right  to  rely  upon  the  award  as  to  their  rights 
under  the  above  statutes  as  the  citizens  and 
subjects  of  England.    La  Ninfa,  44  U.  S  App 
648,  75  Fed.  Rep.  513,  reversing  49  Fed.  Rep 
575-  V 
6.  Custom  or  Usage.  —  Fennings  v.  Grenville 
1  Taunt.  241;   Swift  v.  Gifford,  2  Lowell  (U 
S.)  110.  v  ' 
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Usage  of  the  American  Whale  Fisheries  Eecoi?. 

mzed.  —  Swift  v.  Gifford,  2  Lowell  (U  S  )  1 12 
citing  Bourne  v.  Ashley,  not  reported 

A  usage  of  the  Cape  Cod  whale  fishery  as  to 
property  in  finback  whales  coming  upon  the 
shore  when  dead  is  upheld  in  Ghen  :  .  Rich  8 
red.  Rep.  159. 

The  validity  of  a  usage  that  a  whale  found 
adrift  in  the  ocean  is  the  property  of  the 
finder,  unless  the  first  taker  shall  appear  and 
claim  it  before  it  is  cut  in,  has  been  doubted 

BrUdt3,  1  LoWeI1  (U-  S")  223:  SwS 
v.  Gifford,  2  Lowell  (U.  S.)  no 

Custom  of  the  Greenland  Whale  Fisheries  Upheld 

-Jennings  *  Grenville,  1  Taunt.  241;  Little, 
dale  ^  Scaith,  1  Taunt.  243.  note  a-  Aberdeen 
Arctic  Co.  v.  Sutter,  4  Macq.  H.  L.  Cas  «c 
10  W.  R.  5,6,  6  L.  T.  NA  229.    See  also 
Hogarth  v.  Jackson,  M.  &  M.  58  22  E  C  I 

eft  2  C"  l9V2  E'  C-  L"  2™  S^™  *. 

Chapman,  M.  &  M.  59,  note,  22  E  C  L  2dS 
note.  *     '   ^  • 

Custom  of  the  Gallipagos  Whale  Fisheries  — 

renmngs  v  Grenville,  1  Taunt  241 

PnM-^l*0'  F^Shi,ng  in  Usable  Waters  a 
Public .Eight -England.- Hale,  De  Jure  Maris 
C.  4;  Malcomson  v.  O'Dea,  10  H.  L.  Cas.  5qV 
Smith      Andrews,  (1891)  2  Ch.  678;  Blount 
Layard,  (1891)  2  Ch.  681,  note  3;   Pearce  p. 
Scotcher,  9  Q.  B.  D,v.  162;  Blower  v.  Ellis,  50 
J.  P.  326;  Reg.  v  Stimpson,  4  B.  &  S.  301,  116 
C.  L.  301;   Carlisle  v.  Graham,  L.  R  4 
Exch.  361;   Blundell  v.  Catterall,  5  B.  &  Aid 
304.  7  E.  C.  L.  108;   Oxford  v.  Richardson  4 
1.  R.  437;   Carter  v.  Murcot,  4  Burr.  2162- 
Richardson  v.  Oxford,  2  H.  Bl.  182  1  Anstr 
231;  Ward  v  Creswell,  Willes  265;  Warren  v. 
Mathews,  6  Mod.  73,  1  Salk.  357;  Fitzwalter's 
Case,   1    Mod.    105;    Royal    Fishery   of  the 
Banne  Dav.es  Rep.  149;   Crichton  v.  Collerv, 
19  W.  R.  107;   Murphy  v.  Ryan,  2  Ir  C  L 
Rep.  143.  '  " 

In  Murphy  v.  Ryan,  2  Ir.  C.  L.  Rep.  143, 
U  Hagan,  J.,  in  delivering  the  judgment  of 
the  court,  said:  "The  right  of  fishing  in  the 
sea,  its  arms  and  estuaries,  and  in  its  tidal 
waters,  wherever  it  ebbs  and  flows,  is  held  by 
the  common  law  to  be  publici  juris,  and  so  to 
belong  to  all  the  subjects  of  the  crown,  the 
soil  of  the  sea  and  its  arms  and  estuaries  and 
tidal  waters  being  vested  in  the  sovereign  as 
a  trustee  for  the  public." 

Volume  XIII. 


Eight  to  Fish. 


FISH  AND  FISHERIES.        Within  Limits  of  a  State. 


-----  ^^^oi^:^^  f"% 

Before  Magna  Charta  trie  cr o w  g  together  with  or  distinct  from  the 

t[df  taTnrCLPrUa;eoh  b  "ft  ttttu^&ts  of  exclusive  fisheries 
soil.    Magna U harta  pro  fisheries  whkh  were  made  several,  to 

Se^?onn,of  the  pubHc' by  act  of  the  crown  not  later  than  the  reign  of 

"'XL"*  Grant  Elusive  Fishery.  -  Since  Magna  Charta the  power  to  grant 
exclude  rights  of  fishery  in  navigable  waters  resides  in  Parliament. 


In  Canada  the  right  of  fishing -in  nav  gable 
waters  belongs  to  the  public.  Matter  of  Pro- 
vincial Fisheries,  26  Can.  Sup.  Ct  Rep.  444! 
r  I  „  Rates  7  U.  C.  C.  P.  n6;  Dogerty  v. 
Power  Russell  (Nova  Scotia)  419:  Steadman 
J  Robertson,  18  New  Bruns.  580;  Rose  v. 
Belvea.  12  New  Bruns.  109.  ; 

I  Effeot  of  Magna  Charta  -  England.  —  2 
Blacr  Corn.  39.  V,  4  Black  Corn.  424; 
Somerset  v.  Fogwell,  5  B  &  C  875.  ia  E  C. 
L  lov  Malcomson  v.  O  Dea  10  H.  L.  LU. 
mv  Warren  ».  Mathews,  6  Mod.  73,  1  Salk. 
g:  Gann  V  Free  Fishers,  11  H  L.  Cas.  209 
^Maryland.-  Browne  ».  Kennedy  5  Har  & 
].  (Md  )  195.  9  Am.  Dec.  503;  Chapman  v. 
Hoskins,  2  Md.  Ch.  485.  „ 

k^rf.-  Weston     ».     Sampson,  8 
Cush.  (Mass.)  347.  54  Am.  Dec  764. 

New  Hampshire.— Contort  Mfg.  Co.  w.  Rob- 
ertson, 66  N.  H.  1.  xt   t  t 

JWa/  Jersey.—  Yard  w.  Carman,  3  N.  J.  L. 
493;  Arnold7  *.  Mundy,6  N  J.  L  i  10  Am 
Dec  356;  Wooley  v.  Campbell,  37  N.  J.  L,  163. 

North    Carolina.-  Collins   ».    Benbury,  5 
Ired.  L.  (27  N.  Car.)  118,  42  Am.  Dec.  155. 

Pennsylvania.  —  Tinicum    Fishing    Co.  v. 
Carter  61  Pa.  St.  21,  100  Am.  Dec.  597-  . 

Chapter  16  of  Magna  Charta  (9  Hen.  III.)  is  as 
follows-  "  Nullce  riparicE  defendants  de 
cetera,  nisi  illce  quce  fuerunt  in  defense  tempore 
Henrici  regis,  avi  nostri,  et  per  eadem  loca  et 
eosdem  ter mines,  sicut  esse  consueverunt  tempore 
sua."  Lord  Coke  gives  this  translation,  or 
rather  paraphrase:  "  No  owner  of  the  banks 
of  rivers  shall  so  appropriate  or  keep  the 
rivers  several  to  him,  to  defend  or  bar  others 
either  to  have  passage  or  fish  there,  otherwise 
than  they  were  used  in  the  reign  of  Henry 

II  "    2  Co.  Inst.,  Mag.  Ch.,  c.  16. 
New  York  Doctrine.  —  In  Rogers  v.  Jones,  1 

Wend.  (N.  Y.)  238,  ig  Am.  Dec.  493-  it  was 
held  that  Magna  Charta  did  not  prohibit 
grants  by  the  king  of  lands  under  navigable 
waters  with  the  exclusive  right  of  fishery,  but 
that  the  provision  relating  to  fisheries  was  in- 
tended only  to  prevent  the  king  from  putting 
any  rivers  in  defenso  for  his  own  recreation 
except  such  as  had  been  in  defenso  in  the  time 
of  Henry  II.  See  also  Brookhaven  v.  Strong, 
60  N  Y  56  But  see  Gould  v.  Hudson  River 
R.  Co.,  6  N.  Y.  522.  The  effect  of  the  provi- 
sion is!  however,  according  to  the  English  de- 
cisions and  most  of  the  authorities,  as  it  is 
stated  in  the  text  above.  _ 

Provisions  of  Magna  Charta  in  Force  in  Canada 
Except  Quebec.  —  In  Matter  of  Provincial  Fish- 
eries, 26  Can.  Sup.  Ct.  Rep.  444.  it  was  held 
by  two  judges  that  the  provisions  of  Magna 
Charta  are  in  force  in  the  provinces  of  Canada 
except  Quebec,  but  Girouard,  J.,  held  that  in 
13  C.  of  L. — 36  56 


Ontario  and  the  Maritime  Provinces  these  pro- 
visions, if  ever  in  force,  have  probably  been 
repealed  by  the  provincial  legislatures.  _ 

As  to  Fisheries  in  Public  Tidal  Harbors  in  the 
Dominion  of  Canada  the  restriction  of  Magna 
Charta  has  been  repealed  by  Dominion  legis- 
lation. Matter  of  Provincial  Fisheries,  26 
Can.  Sup.  Ct.  Rep.  444-     ,         „v    .     _   _  . 

Bule  in  Canada  where  Magna  Charta  Is  Mot 
in  Force. —  Where  the  provisions  of  Magna 
Charta  are  not  in  force,  as  in  the  province  of 
Quebec,  the  crown,  in  right  of  the  province 
may  grant  exclusive  rights  of  fishing  in  tidal 
waters,  except  in  tidal  public  harbors,  in 
which,  as  in  other  public  harbors,  the  crown 
in  right  of  the  Dominion  may  grant  the  beds 
and  fishing  rights.  Matter  of  Provincial  Fish- 
eries, 26  Can.  Sup.  Ct.  Rep.  444- 

2  Grants  Not  Later  than  Henry  II.  Unaffected. 
—  Malcomson  v.  O'Dea,  10  H.  L.  Cas.  593; 
Neill  v.  Devonshire,  L.  R.  8  App.  135;  Arnold 
v.  Mundy,  6  N.  J.  L.  1,  10  Am.  Dec.  356.  . 

Consequently  where  a  private  exclusive 
right  of  fishery  in  tidal  waters  is  claimed  by 
grant  from  the  crown,  it  must  have  had  its 
origin  not  later  than  the  reign  of  Henry  II. 
Carlisle  v.  Graham,  L.  R  4  Exch.  361;  Mal- 
comson v.  O'Dea,  10  H.  L.  Cas.  503;  Smith 
v.  Andrews,  (1891)  2  Ch.  678;  Wooley 
Campbell,  37  N.  J.  L.  163;  Tinicum  Fishing 
Co  v.  Carter,  61  Pa.  St.  21,  100  Am.  Dec.  597- 
But  evidence  of  a  long  exclusive  enjoyment 
may  give  rise  to  the  presumption  of  a  grant 
beyond  legal  memory.  Malcomson  v.  O  Dea, 
10  H  L  Cas.  618.  See  also  infra,  this  title. 
How  Rights  of  Fishing  May  Be  Acquired 

Subsequent  Grant  of  Fishery  Created  Before 
Magna  Charta.  -  A  several  fishery  in  tidal 
water  created  by  the  crown  before  the  time  of 
Henry  II.  might  afterwards  be  lawfully  made 
the  subject  of  a  grant  by  the  crown  to  a  pri- 
vate individual.  Malcomson  v.  O  Dea,  10  H. 
T    Cas  ^0*3 

Such  a  privilege  granted  before  Magna 
Charta,  but  subsequently  reverting  to  the 
crown,  may  be  regranted  by  the  crown  to  a 
subject.  Northumberland  v.  Houghton  L. 
R  5  Exch.  127,  18  W.  R.  495.  22  L.  T.  N  S 
49,  39  L.  J.  Exch.  66;  Tighe  v.  Sinnott,  (1897) 

1  V' Power  of  Parliament.  —  Concord  Mfg.  Co. 
v.  Robertson,  66  N.  H.  I-  Wooley  Camp- 
bell 37  N.  T.  L.  163;  Gould  v.  Hudson  River 
R.  Co.,  6  N.  Y.  522.  See  also  Brookhaven  v. 
Strong,  60  N.  Y.  56.  . 

"  Whatever  doubts  may  exist  m  regard  to 
the  power  of  the  king  to  dispose  of  common 
rights  there  exists  none  in  regard  to  the  power 
of  Parliament.  Parliament  not  only  may.  but 
does  exercise  the  power  of  aliening  the  public 
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(2)  In  the  United  States  —  Interpretation  of  Colonial  Charters.  —  The  charters 
granted  by  the  crown  of  England  to  individuals  and  organized  bodies  for  the 
purpose  of  enabling  them  to  plant  colonies  on  the  North  American  continent 
conferring  upon  them  the  power  of  governing  the  colonies  established  by 
them,  being  instruments  upon  which  were  to  be  founded  the  institutions  of 
political  communities,  have  been  regarded  and  construed  in  that  light,  and  it 
has  been  held  that  the  lands  under  navigable  waters  within  the  territories 
included  in  such  charters  were  held  by  the  grantees,  as  the  soil  under  the 
navigable  waters  of  England  is  held  by  the  crown,  subject  to  the  public  right 
of  fishing. 1  1  fa 

Grants  from  Colonial  Legislatures.  —  But  exclusive  rights  of  fishery  might  be 
granted  by  colonial  legislatures  or  assemblies  ratifying  the  acts  of  colonial  gov- 
ernors, such  assemblies  being  the  representatives  of  the  English  Parliament 
whose  power  in  the  like  case  was  never  questioned.2 

Rights  Residing  in  the  State  Since  the  Revolution.— When  the  Revolution  tookplace  the 
people  of  each  state  became  themselves  sovereign  ;  and  in  that  character  the  peo- 
ple of  the  several  states  3  hold  the  absolute  right  to  all  navigable  waters  4  within 
their  territorial  limits,5  including  the  soil  under  them  and  the  fisheries  therein  • 


domain,  of  disposing  of  common  rights,  and 
of  converting  arms  of  the  sea,  where  the  tide 
ebbs  and  flows,  into  arable  land,  to  the  utter 
destruction  of  the  common  rights  of  naviga- 
tion and  fishing."  Green,  C.  J.,  in  Gough  v. 
Bell,  22  N.  J.  L.  441,  citing  Lowe  v.  Govett,  3 
B.  &  Ad.  863,  23  E.  C.  L.  203;  Rex  v.  Mon- 
tague, 4  B.  &  C.  5g8,  10  E.  C.  L.  413.  See  also 
Wooley  v.  Campbell,  37  N.  T.  L.  163. 

1.  Right  of  Fishing  under  Colonial  Charters  — 
Martin  v.  Waddell,  16  Pet.  (U.  S.)  367;  Den  v 
Jersey  Co.  Assoc.,  15  How.  (U.  S.)  426; 
Church  v.  Meeker,  34  Conn.  421;  Moulton  v. 
Libbey,  37  Me.  472,  59  Am.  Dec.  57;  Browne 
v.  Kennedy,  5  Har.  &  J.  (Md.)  195,  9  Am. 
Dec.  503;  Com.  v.  Roxbury,  9  Gray  (Mass.) 
451;  Arnold  v.  Mundy,  6  N.  J.  L.  r,  10  Am. 
Dec.  356. 

Under  this  construction  no  question  depend- 
ing upon  the  limitation  of  the  crown's  powers 
under  Magna  Charta  could  arise,  unless  it 
should  appear  that  it  was  "  intended  to  sever 
the  bottoms  of  the  navigable  waters  from  the 
prerogative  powers  of  government  conferred 
by  the  same  charter,  and  to  convert  them  into 
mere  franchises  in  the  hands  of  a  subject  " 
Martin  v.  Waddell,  16  Pet.  (U.  S.)  410. 

New  York.  —  Under  the  view  of  the  provision 
of  Magna  Charta  taken  by  the  courts  of  New- 
York  (see  supra,  this  section,  p.  561,  the  para- 
graph in  notes  New  York  Doctrine),  notwith- 
standing the  provision,  the  king  "  was  at 
liberty  to  grant  the  land  under  the  rivers  and 
navigable  waters  in  his  realm  at  his  will  and 
pleasure,"  and  acharterof  the  kind  mentioned 
in  the  text  conveying  land  under  navigable 
water  by  metes  and  bounds  passed  such  lands 
together  with  the  exclusive  right  of  fishing 
within  the  waters  within  the  same.  Rogers 
v.  Jones,  1  Wend.  (N.  Y.)  237,  19  Am.  Dec. 
493.  See  also  Fleet  v.  Hegeman,  14  Wend. 
(N.  Y.)42;  Freeholders  v.  Mecox  Bay  Oyster 
Co.,  ir6  N.  Y.  1.  But  see  Brink  v.  Richtmyet 
14  Johns.  (N.  Y.)  255. 

2.  Power  of  Governor  and  Colonial  Assembly  to 
Grant  Exclusive  Fishing  Rights.  —  Lowndes  v. 
Huntington,  153  U.  S.  1 ;  Lakeman  v.  Burn- 
ham,  7  Gray  (Mass.)  437;  Brookhaven  v. 
Strong,  60  N.  Y.  56,  affirming  I  Thorn  p.  &  C. 
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(N.  Y.)  415;  Robins  v.  Ackerlv,  91  N.  Y.  98. 
affirming  24  Hun  (N.  Y.)  499;  Hand  v.  New. 
ton,  92  N.  Y.  88;  Roe  v.  Strong,  107  N.  Y.  350. 

3.  New  States  Formed  of  Acquired  Territory.  — 
When  the  United  States  acquires  a  territory  by 
cession  or  treaty  or  discovery,  it  takes  the  title 
of  land  under  navigable  waters  below  high- 
water  mark,  for  the  benefit  of  the  whole  peo- 
ple and  in  trust  for  the  future  states  to  be 
created  out  of  the  territory;  and  the  states, 
when  formed  of  such  territory,  have  the  same 
rights  as  the  original  slates  in  'he  public 
waters  and  in  the  lands  under  them  within 
their  respective  jurisdiction.  Pollard  v. 
Hagan,  3  How.  (U.  S.)  212;  Shively  v. 
Bowlby,  152  U.  S.  1;  U.  S.  v.  Alaska  Packers' 
Assoc.,  79  Fed.  Rep.  152. 

4.  As  to  What  Are  Navigable  Waters,  see  the 
title  Navigable  Waters. 

5.  The  Extent  of  the  Territorial  Limits  of  & 
State  on  the  sea  adjacent  to  its  coast  is  the 
same  as  that  of  an  independent  nation ;  such 
limits  therefore  extend  at  least  a  marine 
league  from  the  shore.  Dunham  v.  Lam- 
phere,  3  Gray  (Mass.)  268;  Manchester  v. 
Massachusetts,  139  U.  S.  240,  affirming  152 
Mass.  230. 

6.  Shell  Fisheries,  that  is,  the  right  of  fishing 
for  oysters,  clams,  etc.,  are  a  part  of  the  pub- 
lic fisheries. 

United  Stales.  —  Smith  v.  Maryland,  18 
How.  (U.  S.)  71 

Maine.  —  Parker  v.  Cutler  Milldam  Co..  20 
Me-  353.  37  Am.  Dec.  56;  Moulton  v.  Libbey, 
37  Me.  472,  59  Am.  Dec.  57. 

Massachusetts.  —  Packard  v.  Ryder.  144 
Mass.  440,  59  Am.  Rep.  101;  Com  v.  Bailey, 
13  Allen  (Mass.)  541. 

New  Jersey. — Gough  v.  Bell,  22  N.  J.  L. 
441;  Paul  v.  Hazleton,  37  N.J.  L.  106;  Wooley 
v.  Campbell,  37  N.  J.  L.  163;  Brown  v.  De 
Groff,  50  N.  J.  L.  409,  7  Am.  St.  Rep.  749; 
Polhemus  v.  Bateman,  60  N.  J.  L.  163. 

Rhode  Island.  —  Allen  v.  Allen,  19  R.  I.  114. 

Virginia.  —  McCready  v.  Com.,  27  Gratt. 
(Va.)  985;  McCandlish  v.  Com.,  76  Va.  1002. 

In  Weston  v.  Sampson,  8  Cush.  (Mass.)  347. 
54  Am.  Dec.  764,  Shaw,  C.  J.,  who  delivered 
the  opinion  of  the  court,  said:    "  This  coin- 
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for  rteir  own  common  use,  •  subject  ^J^gg^^^S^ 


mon  and  general  right  of  fishing  in  the  sea 
fnd  Us  shores,  at  common  law,  being  estab- 
lishedwe  think  it  is  equally  well  determined 
bv  the  authorities  that  this  right  extended  to 
=he  lfish  as  well  those  which  are  embedded  m 
the  soil  as  those  which  lie  on  the  surface 

1  Right  of  Fishing  in  Navigable  Waters  in  the 
Uniied  States  Resides  in  People  of  the  State  - 
United  States. -Dm  --.Jersey  Co  Assoc  15 
How.  (U.  S.)426;  Martin  v.  Waddell,  16  Pet. 
(V  S )  367;  Corfield  v.  Coryell,  4  Wash.  (U 
s  Vi7  •  Manchester  v.  Massachusetts,  139  U. 
S   240'  affirming  152  Mass.  230;  Shively  v. 

B0£S.-LaN.  King  5  Day  (Con.) 
72;  Chalker  v.  Dickinson,  1  Conn.  382  6  Am. 
Dec  250;  Adams  v.  Pease,  2  Conn  481,  Stan- 
dard v  Hubbard,  34  Conn.  370;  Pitkin  7,  Olrn- 
stead,  1  Root  (Conn.)  217;   Hayden  v.  Noyes, 

5  iTware]- Bailey  v.  Philadelphia^  etc.  R 
Co  4  Harr.  (Del.)  389.  44  Am.  Dec.  593, 
Rickel  v  Polk,  5  Harr.  (Del.)  325- 
BE;- Parker  v.  Cutler  Milldam  Co.,  20 
Me  353-  37  Am.  Dec.  56;  Duncan  v  Sylvester, 
24  Me  482,  41  Am.  Dec.  400;  Moulton  v.  Ub- 
hev  «  M  e?  472,  59  Am.  Dec.  57;  Preble  v. 
BrSwn?  47  Me'  iff;  Matthews  Treat,  75 
Me  594;  Parsons  v.  Clark,  76  Me  476. 

Maryland.  -  Browne  ».  Kennedy,  5  Har  & 
T  (Md.)  195.  9  Am.  Dec.  503;  Sellers  v  Sell- 
ers 77  Md  148.  39  Am.  St.  Rep.  404;  Chap- 
man v.  Hoskins,  2  Md.  Ch.  485. 

Massachusetts.  —  Com.  w.  Chapin,  5  Pick. 
(Mass)  199,  16  Am.  Dec.  386;  Dunham  v. 
Tamohere  3  Gray  (Mass.)  268;  Lakeman  v. 
Bu-ham,'  Gray  (Mass.)  437;  CooHdge  v 
Williams,  4  Mass.  140;  Burnham  v  Webster, 
5  Mass.  266;  Proctor  v.  Wells,_io3  Mass  216 

Michigan.  —  Lincoln  w.  Davis,  53  Mich.  375, 
51  Am.  Rep.  116.  _  ,     ,  it 

AVw  Hampshire.  —  State  7/.  Roberts,  59  N. 
H.  256,  47  Am.  Rep.  199. 

/V<?w  /W-wy.  —  Yard  ».  Carman,  3  N.  J.  U 
403;  Arnold  v.  Mundy.  6  N.  J.  L.  1,  10  Am 
Dec.  356;  Gough  v.  Bell  21  N.  J.  L  156  22 
N  T  L.  441;  State  w.  Taylor,  27  N.  J.  L.  117, 
72  Am.  Dec.  347;  Stevens  v.  Paterson,  etc.  R. 
Co  34  N  T.  L  532,  3  Am.  Rep.  269;  Wooley 
i.  Campbell,  37  N.  J.  L.  163;  Polhemus  v. 
Bateman,  60  N.  J.  L.  163. 

New  York.—  Gould  v.  Hudson  River  R. 
Co  6  N  Y.  522;  Palmer  v.  Hicks,  6  Johns. 
(N*'y  )  133-  Brink  v.  Richtmyer,  14  Johns.  (N. 
Y)  255-  Hooker  v.  Cummings,  20  Johns.  (N. 
y")  qo  '11  Am.  Dec.  249;  Rogers  v.  Jones,  1 
Wend.  (N.  Y.)  238,  19  Am.  Dec.  493;  Lansing 
v.  Smith.  4  Wend.  (N.  Y.)  9,21  Am.  Dec.  89; 
Gould  v.  James,  6  Cow.  (N.  Y.)  369;  McCarty 
v.  Holman,  22  Hun  (N.  Y.)  53",  Sutter  p.  Van- 
Derveer,  47  Hun  (N.  Y.)  366;  Brookhaven  v. 
Strong,  60  N.  Y.  5b,  affirming  I  Thomp.  &  U 
(N  Y.)  415. 

North  Carolina.  —  Collins  7'.  Benbury,  3 
Ired.  L.  (25  N.  Car.)  277.38  Am.  Dec  722; 
Lewis  v.  Keeling,  1  Tones  L.  (46  N.  Car  )  299, 
62  Am.  Dec.  168;  State  v.  Glen,  7  Jones  L  (52 
N  Car)  321;  Skinner  v.  Hettrick,  73  N.  Car. 


53;   Hettrick  v.  Page,  82  N.  Car.  6  ;   Rea  v 
Hampton,  101  N.  Car.  51,  9  Am.  St  Rep.  21. 
Ohio.  -  Sloan  v.  Biemiller,  34  Ohio  St.  492. 
Rhode  Island.  -  Chambers  v.  Church,  14  R. 
I.  398,  51  Am.  Rep.  410;  Allen  v.  Allen,  19  R- 

'  Virginia.  -  McCready  v.  Com     27  Gratt. 
(Va.)  985;  McCandlish  v.  Com.  76  Va  1002 
Washington.  -  Morris  v.  Graham,  16  Wash. 

34In  McCready  v.  Virginia,  94  U.  S.  391,  Chief 
Justice  Waite,  who  delivered  the  opinion  of  the 
court,  said:  "  Each  slate  owns  the  beds  of  all 
tidewaters  within  its  jurisdiction  unless  they 
have  been  granted  away.  *  *  In  like 
manner,  the  states  own  the  tidewaters  them- 
selves, and  the  fish  in  them,  so  far  as  they  are 
capable  of  ownership  while  running.  For  this 
purpose  the  state  represents  its  people  and 
the  ownership  is  that  of  the  people  in  their 
united  sovereignty."  T-j4«Mn«l 
Where  Soil  under  Water  Belongs  to  Individual. 
—  The  public  have  the  right  to  take  fish  in 
navigable  waters  below  high-water  mark 
though  upon  soil  belonging  to  an  individual. 
Bickel  v.  Polk,  5  Harr.  (Del  )  325.  . 

And  a  grant  of  the  land  under  navigable 
water  does  not  impair  the  right  of  piscary 
There  n  Wilson  Inloes.  6  Gill  (Md.)  124; 
Hogg  v.  Beerman,  41  Ohio  St.  81,  52  Am. 

RGrantor  of  Land  Adjoining  Navigable  Waters 
Cannot  Reserve  Right  of  Fishing  Therein. -  As 

the  owner  of  lands  adjoining  public  waters  has 
no  exclusive  right  of  fishing  in  such  waters  an 
attempted  reservation  by  him  in  a  grant  of 
such  lands  of  the  right  of  fishing  in  the  ad- 
joining waters,  disconnected  with  the  shore, 
is  inoperative.    Sloan  v.  Biemiller,  34  Ohio 

StCustom  or  Local  Common  Law.  -  In  New  Jersey 

it  has  been  held  that  by  the  local  common  law 
of  that  state,  owners  of  land  upon  the  tide- 
wa  ers  of  the  Delaware  river  have  a  right  ot 
fishery  adjacent  to  the  shore  front  in  their 
ownership  which  is  the  subject  of  exclusive 
enjoyment  and  capatle  of  alienation,  and  that 
this  right  is  good  against  all  persons  except 
the  stlte  or  its  grantees  Fitzgerald  v 
Faunce,  46  N.  J.  L.  53°:  Green,  C.  J.,  in 
Gough  v.  Bell,  22  N.  J.  L.  463,  attng  Bispham 

V'  2R 'Rights8  of  toe  Federal  Government  under  the 
Constitution  -United  States.  -Martin  *  Wad- 
dell. 16  Pet.  (U.S.)  367;  Manchester  7-  Massa- 
chusetts, 139  U.  S.  240,  affirming  152  Mass. 
230;  Shivelv  v.  Bowlby,  152  U.  b.  1. 

Massachusetts.  —  Dunham   v.  Lamphere,  3 
Grav  (Mass.)  268. 

Virginia.  -  McCready  r.  Com.,  27  Gratt. 

^ReguUtion  of  Commerce.  -  The  right  to  the 
fisheries  on  the  coasts  and  in  the  tidewaters  of 
the  several  states  was  left  in  the  distribution 
of  powers  between  the  general  and  state  gov- 
ernments with  the  states,  subject  only  to  such 
powers  as  Congress  may  justly  exercise  m  the 
regulation  of  commerce,  foreign  and  domestic. 
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of  the  people  may  grant  to  individuals  the  exclusive  right  of  fishing  in  an* 
o  the  navigable  waters  of  the  state,"  provided  special  constitutional  provisions 
are  not  infringed  by  the  grant,"  or  may,  in  the  prosecution  of  a  public  2 
pose,  impair  or  destroy  the  common  right  of  fishing  3  P 

Towns  Have  No  Property  in  Fisheries  in  Their  Limits.  -  The  right  of  fishery  beintr 
the  common  right  of  all  inhabitants,  towns,  in  their  corporate  capaciUes  can 
exercise  with  respect  to  fisheries  in  navigable  waters  within  thel? limit  'onlv 
such  rights  as  have  been  granted  to  them  by  the  legislature,  and  they  have 
by  the  common  law,  no  property  therein.4  7  ' 


Manchester  v.  Massachusetts,  139  U  S  210 
affirming  152  Mass.  230;  Dunham  v.  Laml 
phere,  3  Gray  (Mass.)  268;  Sloan  v.  Biemiller 
34  Ohio  St.  492;  McCready  v.  Com.,  27  Gratt' 
(Va.)  985. 

1.  State  Legislature  May  Grant  Exclusive  Right 
of  Fishing—  United  States.  —  Bennett  v.  Boggs 
1  Baldw.  (U.  S.)6o;  McCready  v.  Virginia  94 
U.  S.  391 ;  Lowndes  v.  Huntington,  153  U.  S.  1. 

California.  —  Heckman  v.  Swett,  107  Cal 
276 

Connecticut.  —  Chalker  v.  Dickinson,  1  Conn 
382,  6  Am.  Dec.  250. 

A/?',ne-rFal\eT  v-  Spear-  x4  Me-  417;  State 
*.  Cleland,  68  Me.  258;  Matthews  v.  Treat  7< 
Me.  594.  '  '«3 

Maryland.  —  Sollers  v.  Sollers,  77  Md  148 
39  Am.  St.  Rep.  404. 

Massachusetts.  —  Dunham    v.   Lamphere  3 
Gray  (Mass.)  268;   Lakeman  v.  Burnham'  7 
Gray   (Mass.}   437;    Hathaway   v.  Thomas 
16  Gray  (Mass.)  290. 

New  Jersey.  —  Polhemus  v.  Bateman,  60  N 
J.  L.  163;  Gough  v.  Bell,  22  N.  J.  L.  441. 

New  York.  —  Rogers  v.  Jones,  1  Wend  (N 
Y.)  238  19  Am.  Dec.  493;  Gould  v.  James,  6 
Cow.  (N.  Y.)  369;  Gould  v.  Hudson  River  R 

u'  6/vTN\,Y-  522;   Pe°Ple  v-  Thompson,  30 
Hun  (N.  Y.)  457;   Lowndes  v.  Dickerson  u 
Barb.  (N.  Y.)  586;  People  v.  Lowndes,  130  N 
X;  4,5A;  Brookhaven  v.  Strong,  1  Thomp.  &  C. 
(N.  Y.)  415,  affirmed  60  N.  Y.  56. 

North    Carolina.  —  Collins   v.    Benbury  3 
Ired  L.  (25  N.  Car.)  277,  38  Am.  Dec.  722  ' 
Rhode  Island.  —  State  v.  Sutton,  2  R.  I.  434 
T fxas.  —  Jones  v.  Johnson,  6  Tex.  Civ.  Add' 
262.  vv' 
Virginia.  —  Alexandria,    etc.,    R     Co  v 
Faunce,  31  Gratt.  (Va.)  761. 

Grant  of  Soil  under  Tidewater  for  Oyster  Beds. 
—  The  legislature  of  a  state  may  grant  a  right 
of  enjoyment  inland  under  tidewaters  to  pri- 
vate individuals  for  the  purpose  of  planting 
oysters,  to  the  exclusion  of  the  public  right 
therein.  Wooley  v.  Campbell,  37  N  J  L  163 
2.  Vested  Bights  Protected.  —  The  legislature 
of  a  state  cannot  make  any  grants  that  will 
interfere  with  the  vested  rights  of  particular 
individuals.  Gould  v.  Hudson  River  R  Co 
6  N  Y.  522;  Hathaway  v.  Thomas,  16  Gray 
(Mass.)  290.  ' 

Grant  by  Private  or  Local  Laws  Forbidden.— 
Under  the  Constitution  of  New  Jersey  (par.  11 
§  7)  the  legislature  cannot  grant  to  any  indil 
vidual  or  corporation  an  exclusive  fishery  in 
any  part  of  the  navigable  waters  of  the  state 
by  any  private,  local,  or  special  law.  State  v 
Post,  55  N.  J.  L.  264. 

Grant  of  Exclusive  Fishery  in  Navigable 
Waters  Forbidden.  —  I n  Maryland,  since  the 
Act  of  1862,  c.  129  (Code  1888,  art.  54,  §  46), 
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the  stale  cannot  grant  an  exclusive  fishery  in 
navigable  waters.  Sollers  v.  Sollers  77  Md 
148,  39  Am.  St.  Rep.  404.  ' 

Louisiana  Statute  Regulating  Gulf  Fisheries  — 
A  Louisiana  statute  (Act  106,  1886)  provides 
for  the  maintenance  of  the  fisheries  along  the 
shores  of  the  Gulf  of  Mexico,  its  rivers,  inlets 
etc.,  for  the  common  use  of  the  people  of  the 
state,  but  excepts  from  its  provisions  fishing 
grounds  and  beds  previously  granted  by  the 
state  Morgan  v.  Nagodish,  40  La.  Ann.  246 
See  also  Louisiana  Land,  etc.,  Co.  v.  Gasquet 
45  La.  Ann.  759.  ' 

3.  State  Legislature  May  for  Public  Purposes 
Destroy  Public  Fisheries.  —  Bailey  v.  Philadel- 
phia, etc.,  R.  Co.,  4  Harr.  (Del.)  389,  44  Am 
L)ec.  593.  See  also  Howes  v.  Grush  m 
Mass.  207.  ' 

As  to  the  power  of  the  legislature  to  legulate 
fisheries,  see  infra,  this  title.  Statutory  Regu. 
lation  of  Fisheries. 

4.  Towns  Have  No  Property  in  Fisheries  Within 
Their  Limits.  —  Randolph  v.  Braintree,  4  Mass 
315;  Coolidge  v.  Williams,  4  Mass.  140-  Dili 
v.  Wareham,  7  Met.  (Mass.)  438. 

A  town  cannot  prohibit  persons  other  than 
us  inhabitants  from  taking  fish  in  a  fishery 
within  its  limits.  Hayden  v.  Noves,  5  Conn 
397- 

Eights  of  Towns  in  Massachusetts.  —  Under 

what  has  been  called  the  "  common  law  of 
Massachusetts,"  founded  on  chapter  16  of  the 
General  Liberties  of  1641,  it  has  been  said  that 
towns  in  that  state  may  appropriate  fish  in 
navigable  waters  within  their  limits,  if  noi  ap- 
propriated by  the  legislature.  Coolidge  v 
Williams,  4  Mass.  140. 

But  it  appears  that  the  effect  of  the  provi- 
sion  of  1641  was  not  to  confer  on  the  inhabit- 
ants of  the  towns  a  right  of  property  in  the 
fisheries  within  their  limits,  but  it  merely  de- 
clared the  right  of  fishing  in  such  waters  pub- 
lic, in  the  absence  of  restraining  legislation. 
Com.  v.  Bailey,  13  Allen  (Mass.)  541,  Locke 
v.  Motley.  2  Gray  (Mass.)  265.  See  also  Ran- 
dolph  t:  Braintree,  4  Mass.  315. 

The  regulation  of  1641  affected  the  inhabit 
ants  of  all  townships  personally  and  respect- 
ively,  and  not  the  towns  in  their  corporate 
capacities.  It  declared  a  privilege  rather  than 
conferred  a  right  of  property.  Dill  v.  Ware- 
ham,  7  Met.  (Mass.)  438. 

The  right  of  the  inhabitants  is  not  affected 
by  the  grant  by  the  legislature  to  the  town  of 
the  tille  to  the  land  within  its  limits  under 
navigable  waters.  Proctor  v.  Wells,  103 
Mass.  216. 

As  to  the  Massachusetts  statute  (Pub.  Stat. 
1882,  c.  91,  §  68)  authorizing  the  granting  by 
municipal  officers  of  permits  to   take  eels, 
clams,  quahaugs,  and  scollops,  but  allowing 
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water  and  low- water  marks ;  3  acquired  the  force  of 

The  Massachusetts  Colony  Ordinance  of  1641-  1647, ,  *  h»  h  n  S      ^  of  /5W 

local  common  law  m  ^5^^^^  uplands  adjoining 

ceded  from  Massachusetts    gave  to Pr°P  the  extent  of 

tidewaters  the  fee  in  the  so  dm  the^ats  n  J        and  the  constructicm 

one  hundred  rods  ; «  but  by  th  ^  terms ^ot  communit    t0  nshery  in  tide- 

Sson  S:  shte  and^  bXwhth-water  mark  remain  until  such  flats 
arei^°S^tLhOTe^  the  exclusive  property  of  the  riparian  propri- 


the  inhabitants  of  the  commonwealth  gener- 
ally  to  fish  for  their  family  uses,  see  Williams 
7,  Delano  1 5  5  Mass.  10. 

1  Public  Fisheries  Extend  to  High-water  Mark 
_ England.  -  Atty.-Gen.  v.  Emerson,  (1891) 
Ado  £■  Bagott  v.  Orr,  2  B.  &  P.  472. 

P6W»-Shively  ».  Bowlby,  152  U. 

S'A/i;^r,.-Bickel  v.  Polk,  5  Harr.  (Del.) 

^Afainf.-  Matthews  w.  Treat,  75  Me.  594; 
Preble     Brown,  47  Me.  284. 

IL^/M.-Com.  Alger,  7  C«h. 
(Mass.)  53;  Com.  v.  Roxbury,  9  Gray  (Mass.) 

^)vew  York.  -  Hill  v.  Bishop,  63  Hun  (N.  Y.) 
621  17  N.  Y.  Supp.  297. 

CWi««  -Lewis  ».  Keeling,  1  Jones 
L.  (46  N.  Car.)  299,  62  Am.  Dec.  168 

Taking  Fish  Shells  on  Seashore.  -  In  Bagott 
v  Orr  2  B.  &  P.  472,  it  was  held  to  be  doubt- 
ful whether  there  is  a  prima  facie  right  in  the 
subject  to  take  fish  shells  found  on  the  sea- 
shore   between    high-water    and  low-water 

m  Under  the  Louisiana  Code  every  one  has  a 
right  to  land  on  the  seashore  to  fish  or  to  dry 
nils.  Morgan  v.  Nagodish,  40  La  Ann.  246 
Public  Eight  of  Fishery  Paramount  to  Uses  or 
Riparian  Owner.- In  the  absence  of  express 
restriction,  any  inhabitant  may  take  shellfish 
anywhere  in  a  state  below  high- water  mark, 
and  in  doing  so  may  disturb  the  sod  and  dig 
up  the  grass  or  sedge,  if  necessary.  The  pub- 
lic right  of  fishery  is  paramount  to  the  private 
right  to  cut  grass  or  sedge.    Allen  v.  Allen.  19 

R  2'  Public  Right  Subsists  Where  Riparian  Own- 
er's Title  Runs  to  Low-water  Mark.  —  Bickel  v. 
Polk.  5  Harr.  (Del.)  325;  Brink  v.  Richtmyer, 
14  Johns.  (N.  Y.)25S.  . 

Flats  Sometimes  Submerged  and  Sometimes  Free 
from  Water  may  be  granted  to  private  indi- 
viduals subject  to  the  public  uses  of  naviga- 
tion and  fishery,  but  the  grantee  has  the  ex- 
clusive right  of  the  use  of  the  soil,  and  it  has 
been  held  that  he  may  maintain  trespass 
against  one  who  drives  stakes,  moors  boats, 
and  draws  nets  and  seines  thereon.  Whittaker 
v.  Burhans,  62  Barb.  (N.  Y.)  237.  See  also 
Bunk  v.  Richtmyer,  14  Johns.  (N.  Y .)  255. 

Exclusive  Grant  May  Include  Land  Above  Low- 
water  Mark.— The  public  right  of  fishing  be- 


tween high-water  and  low-water  marks,  like 
the  same  right  below  low-water  mark,  may  be 
abridged  by  the  existence  of  an  exclusive  right 
in  some  individual,  traced  either  actually  or 
presumptively  to  a  grant  before  Magna 
Charta.  Bagott  v.  Orr,  2  B.  &  P.  472;  Atty.- 
Gen.  v.  Emerson,  (1891)  App.  649;  Matthews 
v.  Treat.  75  Me.  594-  .       „.      ,  T 

Exclusive  Rights  Are  Sometimes  Given  by  Legis- 
lation to  the  owners  of  land  fronting  on  partic- 
ular bodies  of  water.    See  Heckman  v.  Swett, 

"Establishment  of  Harbor  Line  Permitting  Im- 
provements Thereto.- In  Rhode  Island  it  has  . 
been  held  that  the  establishment  of  a  harbor 
line  permits  the  riparian  owner  to  carry  the 
uplands,  or  high-water  mark,  out  a  certain  dis- 
tance  from  the   natural  shore;    and  actual 
extension  of  the  upland  to  the  new  line  ex- 
tinguishes all  public  rights  within  it,  including 
the  public  right  of  fishery.  Engs ;  v.  Peckham, 
11  R    I  210;  Providence  Steam-Engine  Co.  v. 
Providence,  etc.,  Steamship  Co.,  12  R.  I.  348, 
<u  Am  Rep.  652;  Allen  v.  Allen,  19  R.  L  IH- 
But  until  actual  filling  out,  the  public  rights 
exist  as  before.    Gerhard  v.  Seekonk  R  ver 
Bridge  Com'rs,  15  R.  I-  334;  Allen  v.  Allen, 

I93Rpublic4May  Take  Shellfish  Between  High- 
water  and  Low-water  Marks.  -  Weston v.  Samp- 
son 8  Cush.  (Mass.)  347,  54  Am.  Dec.  764, 
Moulton  v.  Libbey,  37  Me.  472,  59  Am.  Dec. 
57;  Allen  v.  Allen,  19  R.  I.  "4- 

4.  Massachusetts  Colony  Ordinance  of  16«-1847 
-Maine.  -  Lapish  v.  Bangor  Bank,  8  Me  85; 
Pike  v  Munroe.  36  Me.  309-  58  Am.  Dec.  751. 
Barrows  v.  McDermott,  73  Me.  441;  Matthews 
v.  Treat,  75  Me.  594;  r  . 

Massachusetts.  -Com.  v.    Alger    7  Cush 
(Mass  )  53;  Storer  v.  Freeman,  6  Mass  435,  4 
Am  Dec  155;  Sale  v.  Pratt,  19  Pick.  (Mass.) 
191 
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1  Allen  v  Allen,  19  R-  I-  JI4- 
6  Ebb  and  Flow  of  Fresh  Water  Above  Sea.- 

The  rule  established  by  the  ordinance  has  been 
held  to  be  applicable  wherever  the  tide  ebbs 
ind  flows,  though  it  be  fresh  water  thrown 
back  by  the  influx  of  the  sea.     Lap.sh  v. 

BTgp°u^rRiglitIsIeReinain  until  Flats  Inclosed 

-  United  States.  -  Shively  v.  Bowlby,  152  U. 

Maine.  —  Parker  v.  Cutler  Milldam  Co.,  20 
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etors,*  and  the  public  have  no  right  to  go  upon  it  for  the  purpose  of  fishine  » 
Of  drawing  semes  upon  it  «  or  of  doing  any  other  act  that  pertains  to  the  pub 
hcn£t  of  fishing.'    Such  rights  belong  exclusively  to  The  riparian  pro^ 

(4)  Right  Subordinate  to  Right  of  Navigation.  -  Both  the  common  right  of 
fishing  in  navigable  waters  and  a  private,  exclusive  right  of  fishing  in  such 
paters  acquired  by  grant  or  prescription  are  subordinate  to  the  pubhc  rfeht  of 
navigation  and  must  be  so  used  as  not  to  prejudice  that  right  where  it  exer 
cised  with  due  care  and  skill.6  s  11  1S  exer" 

(5)  Right  to  Plant  and  Cultivate  Oysters  -  (»)  m  General.  -  The  propertv  in 
hf  IT  15  ^verned,by  th,e.rules1that  govern  property  in  animals  feZTaZej 
he  who  gathers  and  reclaims  them  is  entitled  to  the  property  in  them  fi 
accordance  with  this  principle,  any  citizen  may  acquireanexclusive  proper  tl 
in  oysters  by  planting  them  in  beds,  designated  by  stakes,  in  places  where  no 
oysters  were  growing  at  the  time,  and  the  right  of  the  ow  er  QPf  the  bed  i  not 
restricted  to  the  identical  oysters  planted,  but  extends  to  and  embraces  the 
offspring  of  parent  oysters  so  planted  which  remain  within  the  bed  '  When 


Me.  353,  37  Am.  Dec.  56;  Duncan  v.  Syl- 
vester, 24  Me.  482,  41  Am.  Dec.  400;  Wyman 
v.  Oliver,  75  Me.  421. 

Massachusetts.  —  Locke    v.  Motley,  2  Gray 
(Mass.)  265;   Lakeman  v.  Burnham',  7  Gray 
(Mass.)  437;    Weston    v.  Sampson,  8  Cush 
(Mass.)  347,  54  Am.  Dec.  764;    Packard  v 
Ryder,  144  Mass.  440,  59  Am.  Rep.  101. 

Rhode  Island.  —  Allen  v.  Allen,  19  R.  I.  n4. 
Until  Such  Inclosure  the  Public  May  Dig  for  and 
Take  Shellfish  on  the  shore  below  high-water 
mark.    Parker  v.  Cutler  Milldam  Co.,  20  Me 
353.  37  Am.  Dec.  56;  Lakeman  v.  Burnham 
7  Gray  (Mass.)  437;  Porter  v.  Shehan,  7  Gray 
(Mass.)  435;    Weston    v.  Sampson,  8  Cush 
(Mass.)  347,   54  Am.   Dec.  764;    Packard  v. 
Ryder,  144  Mass.  440,  59  Am.  Rep.  101;  Allen 
v.  Allen,  19  R.  I.  114. 

The  right  to  take  shellfish  does  not,  how- 
ever, carry  with  it  any  right  to  take  the  soil 
or  dead  shellfish  imbedded  therein,  except  as 
necessarily  adhering  to  the  living  shellfish 
taken.  Moore  v.  Griffin,  22  Me.  350;  Porter  v 
Shehan,  7  Gray  (Mass.)  435. 

Eight  Under  the  Ordinance  to  Take  Fish  by 
Means  of  Fixtures.  —  Under  the  provisions  of 
the  ordinance,  the  owner  of  uplands  adjoining 
tidewaters  has  the  exclusive  right  to  catch  fish 
upon  the  flats  between  high-water  and  low- 
water  marks,  for  a  distance  of  one  hundred 
rods,  by  means  of  fixtures  attached  10  the  soil, 
and  he  may  convey  this  right  with  or  without 
the  upland  and  with  such  limitations  and 
qualifications  as  he  sees  fit.  Duncan  v  Syl- 
vester, 24  Me.  482,  41  Am.  Dec.  400;  Matthews 
v.  Treat,  75  Me.  594;  Wyman  v.  Oliver,  75  Me. 
421 ;  Donnell  v.  Joy,  85  Me.  118. 

And  the  common  right  of  fishery  will  not 
justify  the  fixing  of  stakes  in  the  flats  of  a 
riparian  owner,  for  the  purpose  of  fastening  a 
seine  thereto,  Duncan  v.  Sylvester,  24  Me.  4S2, 
41  Am.  Dec.  400;  Matthews  v.  Treat,  75  Me! 
594:  Locke  v.  Motley,  2  Gray  (Mass.)  265;  or 
the  placing  of  weirs  or  other  permanent  erec- 
tions upon  such  flats,  Duncan  v.  Sylvester  24 
Me.  482,  4t  Am.  Dec.  400. 

1.  Riparian  Owner's  Rights  Above  High-water 
Mark  Exclusive.  —  Champlain,  etc.,  R.  Co  v 
Valentine,  19  Barb.  (N.  Y.)  4S4;  Ledyard  v. 
Ten  Eyck,  36  Barb.  (N.  Y.)  102. 
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a2,  BiClve!,  "-  P°lk\5  Harr'  <Del->  325;  Cool- 
ldge  v.  Williams,  4  Mass.  140. 

A  statute  which  authorizes  the  crossing  of 

private  lands  without  the  owner's  consent  for 

the  purpose  of  taking  fish  from  public  waters 

is  unconstitutional.    New  England  Trout  etc 

Club  z.  Mather,  68  Vt.  338.    See  also  Concord 

Mfg.  Co.  v.  Robertson,  66  N.  H  1 

3.  No  Public  Right  of  Drawing  Seines  Above 
High-water  Mark.  —  3  Kent's  Com.  417-  Lav 
v.  King,  5  Day  (Conn.)  76;  Bickel  v.  Polk  \ 
Harr.  (Del.)  325;  Gould  v.  Hudson  River  R 
Co.,  6  N.  Y.  522;  Hettrick  v.  Page,  82  N.  Car' 
65;  Skinner  ^  Hettrick,  73  N.  Car.  53;  Shrunk 
v.  Schuylkill  Nav.  Co.,  14  S.  &  R.  (Pa  )  71 

4.  Shrunk  v.  Schuylkill  Nav.  Co.,  14  S  &  R 
(Pa.)  71. 

5.  Rights  Above  High- water  Mark  Belong  to  the 
Riparian  Proprietors.  —  3  Kent's  Com.  417-  Lay 
zk  King,  5  Day  (Conn)  76;  Gould  v.  Hudson 
River  R.  Co.,  6  N.  Y.  522;  Skinner  v.  Hettrick 
73  N.  Car.  53;  Hettrick  v.  Page,  82  N  Car 
65. 

The  Right  of  Fishing  on  an  Island  or  Rock 

which  is  private  property,  although  situated  in 
tidewaters,  belongs  exclusively  to  the  owner 
thereof.    3  Kent's  Com.  417;  Lay  v.  King.  5 
Day  (Conn.)  72;  Com.  v.  Shaw,  14  S   &  R 
(Pa.)  9. 

6.  Right  of  Fishing  Subordinate  to  Right  of 
Navigation.  —  Gann  v.  Free  Fishers,  11  H  L 
Cas.  192;  Colchester  v.  Brooke,  7  Q.  B.  339,  53 
E.  C.  L.  339;  Moulton  v.  Libbey,  37  Me  472 
59  Am  Dec.  57;  People  v.  Thompson,  30  Hun 
(N.  Y.)  457;  Brookhaven  v.  Strong  60  N  Y 
56,  affirming  1  Thomp.  &  C.  (N.  Y.)  41c  •  Lewis 
v.  Keeling,  1  Jones  L.  (46  N.  Car.)  299^  62  Am. 
Dec.  168;  Cobb  z.  Bennett,  75  Pa.  St  326  15 
Am.  Rep.  752;  New  England  Trout,  etc..  Club 
z:  Mather,  68  Vt.  33S. 

For  a  general  treatment  of  this  topic  see  the 
title  Navigable  Waters. 

7.  Right  to  Cultivate  Oysters  in  Navigable 
Waters.  —  State  v.  Taylor.  27  N.  J.  L.  117,  72 
Am.  Dec.  347;  Fleet  v.  Hegeman,  14  Wend. 
(N.  Y.)  42;  Decker  v.  Fisher,  4  Barb.  (N.  Y.) 
592;  Lowndes  v.  Dickerson,  34  Barb.  (N.  Y.) 
586;  McCarty  v.  Holman,  22  Hun  (N.  Y)53" 
Post  v.  Kreischer,  103  N.  Y.  no,  32  Hun  (N! 
Y.)  49;  Sutter  v.  Van  Derveer,  47  Hun  (N.  Y.) 
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Bight  to  Fish. 

w  thus  acquired  title  by  planting  oysters,  other  persons  eannot 

^M^f  other  <£*^<?£?U  *  ~-  -  °< 
If.  id         H»»4  I.tsrf.™  mtt  tto  E"rc"«  "  *    ,       ■   the   utHc  waters, 
«  if  ^  oysters  «e  "nd.sungurshed  P  of  the 

the  interest  of  the  owner  m  them  w,ll  b^uos  ^  ^         tQ  take 

public  use.'  But  even  in  such  a  case  a pr.va  p  however,  the  oysters 
fe^^^  others  of  natural  growth,  an 

locate  oyster  beds,  or  to  have  ^"6'°™^*  privilege  of  planting  and 
gable  wafers  of  the  state,  and  are  B^^™"^  complying  with  the 

hSY^s  '"n'speci^d  waters  or  to  a  particular  class 


People  ».  Hazen,  121  N.  Y.  3i3-    See  also 

which  become  attached  to  such  shells.  Grace 

"Sng  OysJ  animate  Esercise.of  the 
Flanung  "y»"      Triaherv  —  The  planting  of 
Common  Bight  of  * sh erv  P  (  ^ 

S!ta  he  pe  on  Planting  then?,  is  a  legiti- 
me exercise  of  the  common  right  of  fishery 

lhin  for  a  long  period  after  the  original  stakes 
t  P  wn  parried  away  constitutes  a  forfeit- 
haV6nf  .he  rights  acquired  to  the  oysters 
ure  of    the  ngnts      4  Starkins,  11 


herein  JEuST  Brtn^,.  Starkins,  XX 

B  APripe  Jyttght  from  Which  Citizens  of  Other 
Sta^eV  May  Be  Excluded.  -  The  right  to  plant 
ovsters  in  the  navigable  waters  within  the 
oysters  in  in  5  property  be- 

exrhid™   the   citizens   of    other  states  See 

*       See  also  1 

RTHBTeSpoVsi!in6g  in  His  Bed  Will  Not 

Affect  the  Planter's  Title.  -  Decker  v.  Fisher,  4 

Bt'  t(oN-thYe)r5e9spective  rights  to  an  oyster  bed 
of  one  who  has  acquired  title  by  planting  and 
a  «antee  from  the  state  of  land  under  water, 
Eluding  that  whereon  the  oyster  bed  is  situ- 
ated see  Post  v.  Kreischer,  103  N.  V.  no,  re 

^ffi'Aai.  Bights^  State 
..Tayfor,  27  N.  J.  L.  1x7,  7*  An. i,  Dec .347; 
Fleet  v  Hegeman,  14  Wend.  (N.  V.)  42, 
Decker  Fisler,  4  Barb.  (N  Y.)  59*!  Lowndes 
v.  Dickerson,  34  Barb.  (N.  Y.)  586. 

Taking  the  Shellfish  on  Private  Oyster  Bed.  — 
Where  oysters  have  been  planted  in  navigable 
waters  upon  natural  clam  beds,  a  person  may 
Tse  such  clam  beds  in  good  faith  for  the  pur- 
pose of  taking  clams,  provided  no  unnecessary 


damage  is  done  to  the  oysters  planted  thereon. 
Brown  v.  DeGroff,  50  N.  J.  L.  409,  7  Am.  St. 

RBut79in  State  v,  Sutton,  2  R.  I.  434,  it  was 
held  hat  where  a  portion  of  the  public  waters 
of  a  state  are  leased  for  a  private  oyster  fish- 
erv  no  one,  unless  authorized  by  the  owner, 
has  a  right  thereon  for  the  purpose  of  taking 

Sh|USlSLSS^  Oysters  though  the  Bed 
Interferes  with  Public  Bights.     State  ,.Tay  o 
07  N   1  L.  117,  72  Aril.  Dec.  347;  Metzgcr  . 
Post '44  N.  J.  I. .74,  43  Am.  Rep.  341;  Grace 

Z'-4WWheSr'e50OysterJs  A^Mingled  with  Others  of 
Natural  Growth.  -  Shepard  v.  Leverson  2  N 
J.  L.  369;   Decker  v.  Fisher,  4  Barb.  (N.  *•) 

S9t.  Statutory  Bight  to  Plant  Oysters  in  Navi- 
gable Waters  -  General  Statutes  -  Connecticut.  - 

GaJ&  JZ-V^nd^^Maddox,  85  Md  547; 
Powell*  Wilson,  85  Md.  347;  Hess  v  Mmr. 
65  Md.  586  (no  person  entitled  to  more  than 

^mZfhusctts.  -  Keene  v.  Glfford.  158  Mass. 

™North  Carolina.  —  State  v.  Spencer,  1 14  N. 

Z* Rhode' Island.  -  New  England  Oyster  Co.  v. 

UTe*aT-  ^t,  fohnson,  6  Tex.  Civ.  APP. 

*  Virginia.  -  West  v.  Adams,  (Va.  1897)  V  S. 
E  Rep  496;  Coleman  v.  Clay  tor,  93  Va.  20. 

Bight  Acquired  under  Statute  a  Mere  License. - 
In  the  state  of  Maryland  it  has  been  held  that 
the  right  acquired  to  locate  and  plant  oysters 
is  simply  a  conditional  or  qual  tied  .cense 
purely  personal  in  its  nature,  neither  inherit- 
S„o?  transferable.  The  state  may  revoke 
it  at  pleasure;  but  where  oysters  are  plan  ed 
during  Ae  continuance  of  such  license  the 
licensee  acquires  absolute  property  in  hem 
and  their  increase,  and  may  remove  them 
withiS treasonable  time  after  the -evocation 
of  the  license.  Hess  v.  Muir,  65  Md.  586.  See 
also  Phipps  v.  State,  22  Md.  380,  85  Am.  Uec. 

65Under  the  Massachusetts  statute  it  has  been 
held  that  one  who  has  secured  a  license  to 
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of  persons. 1 

Constitutionality  of  Statutes.  —  The  statutes  nrnulrlln^  +t,  *u 

state  may  acquire  property  in  oysters  in  be^  the 
state,  by  planting  and  marking  such  beds  *rJ n  V  nav  gable  waters  of  the 
been  held  not  to  subtract  from  he  common  nZ ™C°nstltutlonal>8  and  have 
grants  of  several  rights  from  the  common  riX  ^  st^^'  t0  as 
havetbeen  held  to  be  unconsti^^ 

Prohibition  Against  Including  Natural  Beds  in  Or**.*  »*        -i  t 

have  .he  exOusive  right  of  fiStf  ^&,%££ZSXS&&  S,t 


p  ant  an  oyster  bed  can  remove  the  oysters 
planted  by  him  only  in  pursuance  of  the  pro- 
visions of  the  statute.  By  accepting  the 
license  he  consents  that  his  rights  shall  be 
limited  by  us  terms,  and  when  it  ceases  all 
his  rights  in  the  oysters  are  at  an  end-  and 
this  though  upon  his  failure  to  secure  a  fur- 
ther license  of  the  same  bed  in  accordance 
with  the  provisions  of  the  statute,  that  bed 
% been  granted  to  another  licensee.  Keene 
v.  Giftord,  158  Mass.  120. 

1.  Local  Statutes  and  Statutes  Applying  to  a 
Particular  Class  of  Persons  -  Connecticut  -  Mat- 
ter of  Oyster  Ground  Committee,  52  Conn.  5- 
White  v  Petty.  57  Conn.  576;  Clinton  v. 
Bacon,  56  Conn.  508;  Rowe  v.  Luddington,  5I 
Conn.  184;  State  v.  Bassett,  64  Conn.  217- 
Mate  v.  Simpkins,  unreported,  cited  in  State 
v.  Bassett,  64  Conn.  219. 

Maryland.  —  Handy  v.    Maddox,    85  Md. 

New  Jersey.  —  Paul  v.  Hazleton,  37  N  1  L 
106;  Birdsall  v  Rose,  46  N.J.  L.  361  (statute 
of  1855,  applicable  to  the  owners  of  meadow 
or  marsh  land). 

YZ*'t  People  z,.  Thompson,  30  Hun 

N  V  &7fA SfU";roZ'-  Va"  Derveer-  47  Hun 
(N.  Y.)  366  (Act  of  1871,  regulating  the  licens- 
ing of  oyster  grounds  in  Hempstead  and 
Jamaica  bays);  Abrams  v.  Town  Auditors,  45 
iN\ll}  xr72^(same  act)=  Housman  t 
XT'  *5  N-  CaS- (N-  Y-  SuPreme  Ct.)  415 

Act  of  1866,  regulating  planting  of  oysters 
under  public  waters  surrounding  Richmond 
county). 

Rhode  Island.  —  State  v.  Burdick,  15  R  1  2-,o 
Texas.  —  Holt  v.  Folleti,  65  Tex  550  ' 
V^otnia       power  v%  Tazewells,  25  Gratt. 
(Va  )  786;   Hurst  v.  Dulany,  84  Va.  701-  Pur- 
cell  v.  Conrad,  84  Va.  557. 

2.  Statutes  Constitutional.  —  Phipps  v.  State 
22  Md.  380,  85  Am.  Dec.  654;  People,.  ThompI 

R0nT3°ftHUM(N-  V  457;  State  *•  CozZens.P2 
K.  1.  561;  New  England  Oyster  Co.  v  Mc- 
Garvey,  12  R.  I  385. 

3.  Phipps  v.  State,  22  Md.  380,  85  Am.  Dec 
°54- 

4.  Act  Held  Unconstitutional  as  Special  Legisla- 

*?f n'  ~  New  Jersey  Act  of  1890,  providing 
that  any  person  or  persons,  citizens  of  this" 
state,  now  using  or  occupying  any  grounds 
lying  under  the  tidewaters  of  this  state  for  the 
planting  or  cultivation  of  oysters  thereon,  said 
grounds  not  being  natural  clam  grounds  or 
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natural  oyster  seed  beds,  *  *  *  SDaii  \~ 
confirmed  in  their  right  to  use  such  grounds 
for  the  purpose  of  planting  and  cultivaiing 
oysters,  and  the  oysters  planted  and  grown 
thereon  shall  be  the  personal  property  of  the 
person  or   persons    using  or  occupying  the 

HoTnf  M  et<T  15  obnoxious  to  the  Constitu 
tion  of  New  Jersey,  art.  4,  §  7,  par.  11,  which 
provides  that  the  legislature  shall  not  pass 
private,  local,  or  special  laws  "  granting  to  any 
corporation,  association,  or  individual  any  ex 
elusive  privilege,  immunity,  or  franchise 
whatever."  State  v.  Post,  55  N.  J.  L.  264! 
In  this  case  the  court  said:  "The  right  to 
plant  oysters  on  the  lands  of  the  state  for  the 
sole  use  of  the  occupant  is  a  privilege,  and  in- 
asmuch as  it  excludes  all  others  from  taking 
them  it  is  an  exclusive  privilege  which  can- 
not be  granted  by  special,  local,  or  private 
laws.    *    *    *    The  legislature,  in  order  to 

JhC.ean  u  Pr°duct  0f  °>'sters-  may  declare 
that  all  who  may  now  or  hereafter  elect  to 
plant  and  mark  oyster  grounds  shall  be  pro- 
tected in  the  enjoyment  of  such  property  but 
it  cannot  limit  immunity  to  those  who' had 
p  anted  and  staked  the  grounds  at  the  passage 
of  the  Act  of  1890."  s 
5.  Prohibition  Against  the  Inclusion  of  a  Natu- 
ral Oyster  or  Clam  Bed  -  Connecticut.  -  Aver- 
>U  v.  Hull  37  Conn.  320.  Clint0n  v  fi 

Conn.  508;  White  v  Petty.  57  Conn.  576; 
State  v  Nash.  62  Conn.  47;  Cook  v.  Ray- 
mond, 66  Conn.  285;  State  v.  Bassett,  64 
Conn.  217.  * 
^Massachusetts.  —  Keene  v.  Gifford,  158  Mass. 

North  Carolina.  — v,  Willis,  104  N 
Car.  764.  ' 

"Natural"  Oyster  Bed  Defined.  -  The  North 
Carolnm  Code,  1883,  §  33QO  et  sea.,  authorizes 
any  inhabitant  to  locate  an  oyster  or  clam  bed 
in  any  of  the  waters  of  the  state,  but  prohibits 
his  including  within  such  bed  any  "  naturat 
oyster  or  clam  bed."     It  was  held  that  a 

natural  oyster  bed,  in  the  sense  in  which 
the  term  is  employed  in  the  code,  is  "  one  not 
planted  by  man,  and  is  any  shoal,  reef  or 
bottom  where  oysters  are  to  be  found  grow- 
ing, not  sparsely  or  at  intervals,  but  in  a  mass 
or  stratum,  and  in  sufficient  quantities  to  be 
valuable  to  the  public."  State  v.  Willis,  mi 
N.  Car.  764. 

6.  As  to  what  rivers  are  considered  navi- 
gable see  the  title  Navigable  Waters. 
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FISH  AND  FISHERIES.        Within  Limits  of  a  State, 

1  Right  of  Fishing  in  Rivers  Not  Navigable  - 

r  _  Carter  z>.  Murcot,  4  Burr.  2162; 

Sfite*  GBham,  L.  R.  4  Exch  361;  Mur- 
phy w  Ryan.  2  Ir.  C.  L.  Rep  143!  Royal  Fish- 
ery of  the  Banne,  Davies  Rep.  149;  Smith  v 
Andrews,  (1891)  2  Ch.  678;  Pearce  Scotcher, 

>V£-it*.  «•  Rober.cn,  6  Can  Sup. 
ft  ReD  52:  Steadman  v.  Robertson,  18  New 
Rr'uns    4o-    Venning  v.  Steadman    9  Can 
Suo  Ct  Rep.  206;  Robertson  ».  Steadman  16 
New  BrunsP62i;   Phair  v.  Venning,  22  New 

■'SSieJatoto.  -  Holyoke  Water-power  Co. 
»  Lvman,  15  Wall.  (U.  S.)  500. 

Bw.  -  Chalker  7,.  Dickinson,  1  Conn. 
,82  6  Am.  Dec.  250;  Adams  v.  Pease,  2  Conn. 
481;  Turner  v.  Hebron,  61  Conn.  175. 

//AW*.  —  Beckman  v.  Kreamer.  43  "L  447. 
02  Am.  Dec.  146. 

il/aw.  —  Lunt  v.  Hunter,  16  Me.  9. 
jKryW.-  Browne  ».  Kennedy,  5  Har.  & 
T  (Md  )  195.  9  Am.  Dec.  503. 
J'Zitel.- Waters  Lilley,  4  Pick. 
(Mass  )  145,  16  Am.  Dec.  333;  Com.  ».  Chapin, 
c  Pick  (Mass  )  199,  16  Am.  Dec.  386;  Com.  v. 
Lsex  Co.?  i3  G9ray(MasS.)  239;  McFarl  n  v. 
Essex  Co  ,  10  Cash.  (Mass.)  304;  Cole  v 
lastham,  i33  Mass.  65;  Com  ,.  Look  108 
Mass.    452;    Com.    v.   Vincent,    108  Mass. 

H  Michigan.  -  Lincoln  v.  Davis,  53  Mich.  375, 

^Newfflmpshfre.--  State  Roberts,  59  N. 
H.  4S4;  State  v.  Roberts.  59  N.  H.  256,47  Am. 

^  New  Jersey.  —  Cobb  v.  Davenport,  32  N.  J. 

h'N?w  York.  -  People  v.  Piatt.  1',  Johns.  (N. 
Y)  IQS  8  Am.  Dec.  382;  Hooker^.  Cum- 
m'ings.  20  Johns.  (N.  Y.)  00,  11  Am.  Dec  249; 
Goufd  v.  James,  6  Cow.  (N  Y)  369;  Canal 
Com'rs  *.  People,  5  Wend.  (N.  Y.)  432;  Hill 
v.  Bishop,  63  Hun  (N.  Y.)  624,  17  N.  Y.  Supp. 

99 North  Carolina.  —  Ingram  v.  Threadgrill,  3 
Dev.  L.  (14  N.  Car.)  591  State  v.  Glen,  7  Jones 
L.  (52  N.  Car.)  321. 

Vermont.  — tie*  England  Trout,  etc.,  Club 
v.  Mather,  68  Vt.  338. 

See  also  3  Kent's  Com.  412,  419;  arid  see 
generally  the  title  Waters  and  Water- 
courses. 

The  right  of  the  public  to  fish  in  a  nonnavi- 
gable  river  cannot  exist  in  law.  Mussett  v. 
lurch,  35  L.  T.  N.  S.  486;  Hudson  v. 
MacRae,  4  B.  &  S.  585.  "6  E.  C .  L.  585;  Har- 
greaves  v.  Diddams,  L.  R.  10  Q.  B.  582.  Com- 
pare Reg.  v.  Stimpson,  4  B.  &  S.  301,  116  E. 
C.  L.  301;  Reg.  v.  Burrow,  34  J-  P-  53- 

In  Vermont  all  inhabitants  of  the  state  have 
a  liberty  to  fish  in  all  boatable  waters  in  the 


state.    New  England   Trout,    etc.,    Club  v. 

MaAeerrieS8  *  breams  Running  Through  Vn- 
granted  Lands  in  New  Brunswick.  - -The  un- 
granted  lands  in  the  province  of ^New  B  runs- 
wick  being  in  the  crown  for  the  benefit  of  the 
people  of  New  Brunswick,  the  exclusive  right 
to  fish  in  fresh-water  rivers  running  trough 
such  lands  follows  as  an  incident,  and  is  in  the 
crown  as  trustee  for  the  benefit  of  the  people 
of  the  province.  Reg.  v.  Robertson ,  6  Can 
Sup.  Ct  Rep.  52;  Steadman  v.  Robertson,  18 
New  Bruns.  580.  ,        ..  . 

Right  Not  Extinguished  by  Condemnation  of 
Land  for  Mill  Purposes.  -  The  exclusive  right 
of  fishery  in  a  riparian  owner  on  a  nonpal- 
pable stream  is  not  divested  or  extinguished 
bv  any  legislative  act  condemning  the  land  to 
the  use  of  another  for  mill  purposes  unless 
the  words  of  the  grant  conferring  the  authority 
"  construct  the  dim  plainly  indicate  that  such 
was  the  intention  of  the  legislature  Holyoke 
Water-power  Co.  v.  Lyman,  15  Wall  (U  S.)  500  , 

2  Grants  of  Fishing  Rights  in  Waters  Not 
Navigable. -Such  rights  may  be  acquired  by 
granl  either  with  the  land,  Chalker  v.  Dickin- 
fon  1  Conn.  382,  6  Am.  Dec.  250;  Beckman  *. 
Kreamer  4,  111.  447.  92  Am.  Dec.  146;  or  as  a 
«?a»te  and  d  srinrt  property.  Devonshire  v. 
Pattinson,  20  Q.  B.  Div  263;  Beckman  v 
Kreamer.  43  HI-  447,  92  Am.  Dec.  146;  Cobb 
11  Davenport,  32  N.  J.  L.  369. 

Creation  by  Reservation.  -  While  it  has  been 
held  that  a  right  of  fishery  cannot  in  strictness 
be  created  by  exception  or  reservation  Doe  £ 
Tnrk  2  Ad  &  El.  705,  29  E.  C.  L.  181,  Wick- 
^Hawker,  7  V  &  W.  63  (but  see  Paget 
Milles  -1  Doug.  43,  26  E.  C  L.  32),  yet  a 
clVu  e  of  Reservation  of  a  fishery  may  have 
effect  as  a  new  grant  from  the  grantee  U>  J« 
grantor,  Wickham  v.  Hawker,  7  M.  &  W  63. 
See  also  Beckman  v.  Kreamer,  43  HI- 447 .  92 
Am  Dec  146.    On  this  point  see  further  the 
title  Easements,  vol.  10,  p.  415  et  sea.;  and  see 
Exception,  vol.  n,  p-  554-  u,-„v.+a 
Construction  of  Deed  Reserving  Fishing  Rights. 
—  For  the  construction  of  a  deed  of  land  ad- 
joining Lake  Erie,  reserving  to  the  grantor  the 
right  to  "  fish  or  carry  to  and  from  [the  shore] 
seines  and  fishing  tackle,"  see  Sloan  v.  Bie- 

m^Com^  alight  to  Maintain  a  Fishin, 
Weir  obstructing  the  passage  of  fish  in  a  on 
navigable  river  may  be  "quired  by  grant 
from  the  riparian  owners  whose  rights  are 
affected  thereby.  Rolle  *  Whyte,  L.  R.  3  Q- 
B  286;  Leconfield  v.  Lonsdale,  L.  R.  5  ^-  r- 
6S7  The  erection  of  such  weirs  is  now  gener- 
a  ly  prohibited  by  statute  See  infra,  this 
title,  Statutory  Regulation  of  Fisheries —  Pro- 
hibiting Obstruction  of  Migratory  tisn. 
3.  See  the  title  Deeds,  vol.  9,  p.  132. 
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acquire  a  right  of  fishery  by  grant,  or  by  prescription,  which  presupposes  a 
grant. «  The  same  principles  have  been  held  to  prevent  the  acquisition  by  the 
general  public  of  a  right  to  fish  by  license.2 

(b)  How  the  Right  Must  Be  Exercised.  —  The  exclusive  right  which  the  riparian 
proprietor  has  to  fish  in  a  nonnavigable  stream  adjoining  his  land  must  be  so 
exercised  as  not  to  injure  the  other  proprietors  above  or  below  him  on  the 
stream.3  A  riparian  proprietor  is  not,  therefore,  permitted  to  impede  the 
passage  of  fish  up  or  down  the  river  by  means  of  dams  or  other  artificial 
his  land  "g     Want°nl>'  t0  destro-v  the  fish  Posing  over 

Mode  of  Exercise  Regulated  by  Statute.  —  The  mode  in  which  this  exclusive  right 
of  fishery  shall  be  exercised  is  regulated  in  a  number  of  states  by  statute 
bucn  statutes  have  been  held  to  be  constitutional.6 

(c)  Right  Subject  to  Use  of  Stream  as  Highway.  —  Though  rivers  above  the  ebbing 
and  flowing  of  the  tide  be  not  navigable  in  a  strict  technical  sense,  yet  if  they 
be  capable  of  being  navigated  by  boats,  rafts,  or  logs,  the  exclusive  right  of 
fishery  of  the  riparian  owners  on  their  banks  will  be  held  subject  to  the  public 
use  of  them  as  highways.7 

(2)  Lakes  and  Ponds  —  (a)  in  England.  —  In  England  it  has  been  held  that 
the  crown  and  the  public  have  no  de  jure  right  to  the  soil  or  fisheries  of  non- 
tidal  lakes.    The  right  of  fishing  in  such  lakes  is  private  property  9 


1.  Turner  v.  Hebron,  6i  Conn.  175;  Winder 
v.  Blake,  4  Jones  L.  (49  N.  Car.)  332. 

2.  Winder  v.  Blake,  4  Jones  L.  (49  N.  Car  ) 

332. 

3.  Right  Must  Be  So  Exercised  as  Not  to  Injure 
Other  Proprietors.  —  3  Kent's  Com.  412;  Stead- 
man  v.  Robertson,  18  New  Bruns.  580;  Hol- 
yoke  Water-power  Co.  v.  Lyman.  15  Wall.  (U. 
S.)  500;  State  v.  Roberts,  59  N.  H.  256,  47 
Am.  Rep.  199. 

4.  Riparian  Proprietor  Not  Permitted  to  Ob- 
struct the  Passage  of  Fish.  —3  Kent's  Com.  412 
419. 

England, —  Weld  v.  Hornby,  7  East  195. 

Canada.  —  Steadman  v.  Robertson,  18  New 
Bruns.  580. 

United  States.  —  Holyoke  Water-power  Co. 
v.  Lyman,  15  Wall.  (U.  S.)  500. 

Illinois.  —  Parker  v.  People,  in  111.  581. 

Massachusetts. — Com.  v.  Chapin,  5  Pick 
(Mass.)  199,  16  Am.  Dec.  386;  Cole?'.  Eastham 
133  Mass.  65. 

New  Hampshire.  —State  v.  Roberts,  59  N. 
H.  256,  47  Am.  Rep.  199. 

North  Carolina.  —  State  v.  Glen,  7  Jones  L 
(52  N.  Car.)  321. 

As  to  the  Necessity  for  Fishways  in  Dams,  see 
the  title  Dams,  vol.  8,  p.  704. 

In  England,  although  the  provision  of  Magna 
Charta  prohibiting  the  putting  down  of  weirs 
in  rivers  is  general,  that  generalitv  is  re- 
strained by  subsequent  statutes.  Under  these 
statutes  the  prohibition  is  confined  to  navi- 
gable streams.  Therefore  it  has  been  held 
that  a  right  to  fishing  weirs  in  nonnavigable 
streams  may  be  acquired  by  grant  from  other 
riparian  owners,  or  by  enjoyment,  or  by  any 
other  means  by  which  such  rights  may  be 
constituted,  subject,  however,  to  such  restric- 
tions and  regulations  as  have  been  imposed 
by  statute.  Rolle  v.  Whyte,  L.  R.  3  Q.  B. 
286;  Leconfield  v.  Lonsdale,  L.  R.  5  C.  P.  657. 

Expert  Testimony  —  Whether  Nets  Constitute 
Obstruction.  —  A   witness   familiar    with  the 


habits  of  fish  upon  meeting  an  obstruction  is 
competent  to  testify  whether  they  would  or 
would  not  be  obstructed  by  nets  placed  in  a 
particular  manner.    Smith  v.  People,  46  III. 

App.  130. 

Same  —  Whether  Stream  Ascendible  by  Fish.  — 

The  opinion  of  such  a  witness  is  admissible  in 
evidence  to  show  that  a  stream,  in  its  natural 
state,  would  or  would  not  be  ascendible  by 
fish.    Cottrill  v.  Myrick,  12  Me.  222. 

5.  Wanton  Destruction  of  Fish  Not  Permitted.  — 
Parker  v.  People,  in  111.  581. 

6.  See  infra,  this  title,  Statutory  Regulation 
of  Fisheries. 

7.  Right  of  Fishery  Held  Subject  to  Use  of 
Stream  as  Highway.  —  3  Kent's  Com.  412,  419. 

Connecticut.  — Adams  v.  Pease,  2  Conn.  481. 
Massachusetts.  —  Com.   v.  Chapin,  5  Pick 
(Mass.)  199,  16  Am.  Dec.  386. 

New  Jersey.  — Cobb  v.  Davenport,  32  N  J 
L.  369. 

New  York.  —  Hooker  v.  Cummings,  20 
Johns.  (N.  Y.)  90,  11  Am.  Dec.  249-  Canal 
Com'rs  v.  People,  5  Wend.  (N.  Y.)  423. 

North  Carolina.  —  Stale  v.  Glen,  7  Tones  L 
(52  N.  Car.)  321. 

Canada.  —  Beatty  v.  Davis,  20  Ont.  Rep. 
373:  Steadman  v.  Robertson,  18  New  Bruns. 
599;  Reg.  v.  Robertson,  6  Can.  Sup.  Ct. 
Rep.  52. 

Right  of  Fishing  Must  Not  Be  Unnecessarily 
Interfered  With.  —  The  right  to  navigate  such 
rivers  must  be  so  exercised  as  not  unnecessa- 
rily to  disturb  or  interfere  with  the  subordinate 
private  right  of  fishing.  Beatty  v.  Davis,  20 
Ont.  Rep.  373. 

Where  a  Fresh-water  Stream  Has  Become  Navi- 
gable Owing  to  Artificial  Public  Works,  the  pri- 
vate right  of  fishing  of  a  riparian  owner  must 
be  exercised  concurrently  with  the  public 
servitude  for  passage.  Beatty  v.  Davis,  20 
Ont.  Rep.  373. 

8.  England  —  Right  of  Fishing   in  Nontid*l 
Lakes.  —  Bristow  v.  Cormican,  L.  R.  3  App. 
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Bight  to  Fish. 

,  t  i         Tn  t-he  United  States  it  has  been 

right  of  fishing  therein.1  .  .    ,        generally  held 

their  waters  to  low-water  mark  is  a  pubhc  ngh  b  as  much  a 

pu^        ITs&r^utect  to^he  ebo  Lfl  flow  of  tire  «ifle.> 

1    r  t    Rm  ™8-   Perv  f.  Thornton, 
^I^Rep^'joh-ton  I  Bloomfield,  8 

^As'to  whetter'riparian  owners  on  lakes  can 
claim  tide  «*  medium  filum  aqua,  see  the  title 

LYEr}4TdStar-Small  inland  Lakes  -Beck 
man  *  Kreamer,  43  HI.  447,  V  Am.  Dec.  146 , 
Marsh  v.  Colby,  39  Mich.  626  33  Am.  Rep. 
43q.  Cobb  p.  Davenport,  32  N  J.  L.  3&9-  See 
also  Ledyard  v.  Ten  Eyck,  36  Barb  (N.  Y.) 
S  Limbeck      Nye,  47  Ohio  St.  33&,  21  Am. 

^Ponds'inVermont.  -  Under  the  constitutional 
provision  in  Vermont  making  the  right  to  fish 
oubVic  °  in  all  boatable  and  other  waters,  (not 
Private  property),"  the  words  "  not  private 
Cperty''  are  "applicable  only  to  "other 
waters  "  and  in  order  to  prove  that  a  pond 
which  covers  seventy-five  acres,  and  which  is 
private  property,  is  free  to  the  public  for  fish- 
fng purposes,  it  is  necessary  to  show  that  such 
a  pond  is  "  boatable  "  within  the  meaning  of 
theP Taw.    New  England  Trout,  etc..  Club  v. 

Fishing  in  Small  Lakes  in  Michigan 

-In  Michigan  it  has  been  held  that  the  tide 
of  a  riparian  owner  on  a  small  inland  lake  in 
that  state  extends  to  the  middle  hne  of  the 
ake  subject,  however,  to  the  public  right  of 
navigation.  Rice  v.  Ruddiman,  lo  M.h  g; 
Webber  z/.  Pere  Marquelte  Boom  Co.,  62  Mich. 
626-  Clute  v.  Fisher,  65  Mich.  48. 

Whether  One  Approaching  Water  to  Fish  by 
Crossing  Private  Property  a  Trespasser.  -  In 
Michigan,  it  having  always  been  customary  to 
permit  the  public  to  take  fish  in  the  small 
lakes  and  ponds,  one  may  be  presumed  to 
have  a  license  to  do  so,  and  is  not  a -trespasser 
in  passing  over  another's  land  with  intent  to 
take  fish  from  such  a  lake,  if  he  has  not  been 
notified  or  has  no  knowledge  that  objection 
exists  to  his  doing  so.  Marsh  v.  Colby,  39 
Mich.  626,  33  Am.  Rep.  439-  . 

But  a  statute  permitting  one  tocross  private 
property  to  fish  in  public  waters  is  unconstitu- 
tional. New  England  Trout  etc..  Club  v 
Mather,  68  Vt.  338.  See  also  Parker  v.  Elliott, 
1  U.  C.  C.  P.  470.  _  , 

Owner  of  Land  Adjacent  to  a  Private  Lake.  — 
A  person  owning  land  adjacent  to  a  lake  or 
pond,  whose  title  extends  to  the  margin 
thereof,  the  lake  or  pond  being  owned  by  an- 
other, is  not  entitled  to  take  fish  in  such  lake 
•  or  pond.  Lembeck  v.  Nye,  47  Ohio  St.  330,  21 
Am.  St.  Rep.  828;  Baylor  v.  Decker,  133  Pa. 
St.  168.  _  , 

2.  Right  of  Fishing  in  Large  Lakes  and  Ponds 
—  New  Hampshire.  —  State  v.  Gilmanton,  9  N. 
H.  461,  14  N.  H.  467;  State  v.  Franklin  tails 
Co.,  40  N.  H.  240,  6  Am.  Rep.  513;  Concord 
Mfg   Co.  v.  Robertson,  66  N.  H.  1;  Percy 


Summer  Club  v.  Welch,  66  N.  H.  180;  State 
v  Welch,  66  N.  H.  178.  .  . 

New  York  —  Chancellor  Walworth  in  Canal 
Com'rs  v.  People,  5  Wend.W.  Y.)  447;  Cham- 
plain,  etc.,  R.  Co.  v.  Valentine,  19  Barb.  (N. 

Y'VS£«*-  Fletcher  v.  Phelps  28  Vt.  257; 
Jakeway  v.  Barrett,  38  Vt.  316;  Austin  v.  Rut- 
land R.  Co.,  45  Vt.  215. 

Wisconsin.  -  Mariner  v.  Schulte    13  Wis 
692-   Delaplaine  v.  Chicago,  etc.,  R.  Co.,  42 
Wis  214,  24  Am.  Rep.  386;  Diedrich  v.  North- 
westemUnion  R.  Co.,  42  Wis.  248,  24  Am 
Rep.  399,    Boorman  v.  Sunnuchs,   42  Wis. 

23In  New  Hampshire  it  has  been  held  that  a 
pond  containing  two  hundred  and  sixty  acres  . 
is  a  large  pond,  in  which  the  right  of  fishing 
is  Public.    Concord  Mfg.  Co.  v.  Robertson.  66 

NUn*der'a  Michigan  Statute  (How.  Annot.  Stat. 
1882  S  2172)  riparian  owners  along  lakes  ana 
Days'  Ind  inlets  adjacent  thereto  have  the  ex- 
clusive right  of  fishing  with  stationary  nets  for 
one  mile  from  low-water  mark.  Lincoln  v. 
Davis,  53  Mich.  375.  5*  Am.  Rep.  116 

3.  Great  Lakes.  -  Lincoln  v  Davis i  53  Mich 
375  5I  Am.  Rep.  116;  Dwelle  v  Wilson  14 
Ohio  Cir.  Ct.  Rep.  SSL  7  Ohio  C.r.  Dec.  61  ; 
Bodi  v.  Winous  Point  Shooting  Club,  57  Ohio 
St  226;  Sloan  v.  Biemiller,  34  Ohio  St.  492; 
Hogg  v.  Beerman,  41  Ohio  St.  81,  52  Am. 

The' doctrine  has   been  applied    to  Lake 
Champlain.    Concord  Mfg.  Co.  v.  Robertson, 

66lJ' Canada,  while  the  point  has  not  been  di- 
rectly decided,  it  would  seem  that  the  right  of 
fishing  in  the  great  lakes  is  a  public  right 
Parke*  v.  Elliott  1  U.  C  C.  P.  470;  Matter  of 
Provincial  Fisheries,  26  Can.  Sup.  Ct.  Kep. 

^Public  Cannot  Use  Land  of  Adjoining  Proprietor 
for  Fishing  Purposes. -In  Ontario  it  has  been 
held  that  the  public  have  no  right  to  go  upon 
the  property  of  a  riparian  owner  adjoining 
LakeOntario  for  the  purpose  of  fishing  in  the 
lake     Parker  v.  Elliott,  I  U.  C.  C.  P.  470. 

Right  of  Fishing  Subordinate  to  Right  of  Navi- 
gation. -  The  public  right  of  fishing  in  the 
freat  lakes  is  subordinate  to  the  right  of  navi- 
gation.   Lincoln  v.  Davis,  53  Mich.  375.  5* 

A  FisUng  in  Open  Waters  Remote  from  Land  - 

Fishing  in  the  open  waters  of  the  great  lakes 
remotegfrom  the  land  is  a  maritime  business 
like  navigation,  and  may  be  carried  on  by  any 
one  with  any  suitable  machinery,  and  even 
with  stakes/wherever  it  does  not  interfere 
with  navigation  and  is  not  forbidden  by  law. 
Lincoln  v.  Davis,  53  Mich.  375,  5?  Am.  Rep. 
116. 
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Right  of  Fishing  in  Great  Ponds  in  Maine  and  Massachusetts.  —  The  Massachusetts 

Colony  ordinance  of  1641-1647,  which  provided  that  there  should  be  a  com- 
mon right  of  fishing  in  great  ponds,1  constitutes  a  portion  of  the  common  law 
of  Maine  and  Massachusetts,  and  as  such  is  still  in  force  in  those  states,  except 
in  so  far  as  its  provisions  have  been  altered  by  subsequent  legislation.2  But 
the  right  of  fishing  in  such  ponds  may  be  appropriated  by  the  legislature  or  by 
the  towns  acting  under  its  authority.3 

VI.  Statutory  Regulation  of  Fisheries  —  1.  General  Principles  —  a.  Power 
to  Regulate  Resides  in  Parliament  or  Legislature.  —  In  England 'Par- 
liament, and  in  the  United  States  the  several  state  legislatures,  have  within  their 
respective  territorial  limits  power  to  regulate  all  rights  of  fishing,  both  in  public  4 


1,  As  to  What  Is  a  Great  Pond  within  these 

ordinances,  sei  the  title  Lakes  and  Ponds. 

2.  Right  of  Fishing  in  Great  Ponds  —  Maine. 
—  Barrows  v.  McDermott,  73  Me.  441;  Mat- 
thews v.  Treat,  75  Me.  594.  See  also  Brastow 
v.  Rockport  I  e  Co.,  77  Me.  100;  Barrett  v. 
Rockpori  Ice  Co.,  84  Me.  155. 

Massachusetts.  —  West  Roxbury  v.  Stoddard, 
7  Allen  (Mass.)  158;  Berry  v.  Raddin,  11  Allen 
(Mass.)  577;  Com.  v.  Alger,  7  Cush.  (Mass.) 
53;  Cummings  v.  Barrett,  10  Cush.  (Mass.) 
186;  Paine  v.  Woods,  108  Mass.  160;  Fay  v. 
Salem,  etc.,  Aqueduct  Co.,  111  Mass.  27; 
Com.  v.  Tiffany,  ng  Mass.  300;  Hittinger  v. 
Eames,  121  Mass.  539;  Com.  v.  Perley,  130 
Mass.  469. 

Massachusetts  —  Ponds  Created  by  Artificial 
Flowage.  —  The  Massachusetls  statute  of  1869, 
c  384.  §  7.  provides  that  "  the  proprietors  of 
any  pond  or  parts  of  a  pond  created  by  arti- 
ficial flowage  shall  have  exclusive  control  of 
the  fisheries  therein."  It  was  held  that  under 
this  provision  the  proprietors  of  ponds  created 
by  artificial  flowage  have  exclusive  control  of 
the  fisheries  therein  existing,  but  that  in  great 
ponds  which  in  their  natural  condition  exceed 
twenty  acres  in  extent,  but  which  have  been 
increased  by  artificial  flowage.  the  owners  of 
land  covered  by  such  increased  or  artificial 
flowage  have  no  control  of  the  fisheries  there- 
in.   Com.  v.  Tiffany,  119  Mass.  300. 

Public  Right  Extends  to  Low-water  Mark.  — 
The  public  right  of  fishing  in  the  great  ponds 
extends  to  low-water  mark.  Fay  v.  Salem, 
etc..  Aqueduct  Co.,  iit  Mass.  27. 

Public  Right  Must  Be  Exercised  in  a  Reasonable 
Manner.  —  In  the  exercise  of  the  public  right 
of  fishing  in  a  great  pond,  no  person  will  be 
permitted  to  interfere  with  the  reasonable  use 
of  such  pond  by  others.  West  Roxbury  v. 
Stoddard,  7  Allen  (Mass.)  158. 

Right  under  Ordinance  to  Cross  Another's  Land. 
—  Under  the  provisions  of  the  ordinance  any 
person  may,  for  the  purpose  of  taking  fish  in 
a  pond  coming  within  its  purview,  go  on  foot 
through  uninclosed  woodlands  belonging  to 
another,  but  no  person  can  cross  another's 
corn  or  meadow,  tillage  or  grass  land  for  such 
a  purpose.  Barrows  v.  McDermott,  73  Me. 
441.    See  also  supra,  this  title,  p.  571,  note  1. 

3.  Right  of  Fishing  in  Great  Ponds  May  Be 
Appropriated  by  the  Legislature.  —  West  Rox- 
buty  v.  Stoddard,  7  Allen  (Mass.)  158;  Com. 
v.  Vincent,  108  Mass.  441;  Paine  v.  Woods, 
108  Mass.  160;  Com.  v.  Weatherhead,  no 
Mass.  175;  Fay  v.  Salem,  etc..  Aqueduct  Co., 
in  Mass.  27:  Com.  v.  Tiffany,  119  Mass.  300. 

The  Massachusetts  Statute  of  1869,  c.  384,  §  9 
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(Pub.  Stat.  1882,  c.  91,  §  12,  repealed  by  Act 
of  1885,  c.  109),  authorized  the  commissioners 
of  inland  fisheries  to  lease  in  the  name  of  the 
commonwealth  any  great  pond  exceeding 
twenty  acres  in  area  for  the  purpose  of  culti- 
vating useful  fishes.  This  statute  was  held  to 
be  constitutional.  See  Com.  v.  Weatherhead, 
no  Mass.  175;  Com.  v.  Vincent,  108  Mass. 
441;  Com.  v.  Tiffany,  119  Mass.  300,  wherein 
the  provisions  of  the  statute  are  construed. 

4.  Power  of  Legislature  to  Regulate  Fisheries 
in  Public  Waters.  —  3  Kent's  Com.  413. 

United  States.  —  Wharton  v.  Wise,  153  U.  S. 
155;  Smith  v.  Maryland,  18  How.  (U.  5.)  71; 
Bennett  v.  Boggs,  1  Baldw.  (U.  S.)  6o-  Cor- 
field  v.  Cor)  ell,  4  Wash.  (U.  S.)  371;  U.  S.  v. 
Alaska  Packers'  Assoc.,  79  Fed.  Rep.  152; 
Manchester  v.  Massachusetts,  139  U.  S.  240] 
affirming  152  Mass.  230;  McCready  v.  Vir- 
ginia, 94  U.  S.  391. 

California.  —  Heckman  v.  Swett,  107  Cal. 
276. 

Illinois.  —  Parker  v.  People,  in  111.  581. 

Maine.  —  Fuller  v.  Spear,  14  Me.  417;  Lunt 
v.  Hunter,  16  Me.  9;  Duncan  p.  Sylvester,  24 
Me.  482,  41  Am.  Dec.  400;  Moulton  v.  Libbey, 
37  Me  472,  59  Am.  Dec.  57;  Donnell  v.  Joy,  85 
Me.  118. 

Maryland.  —  Hughes  v.  State,  87  Md.  298. 

Massachusetts.  —  Burnham  v.  Webster,  5 
Mass.  266;  Com.  v.  Chapin,  5  Pick.  (Mass.) 
199;  West  Roxbury  v.  Stoddard,  7  Allen 
(Mass.)  158;  Com.  v.  Bailey,  13  Allen  (Mass.) 
541;  Weston  v.  Sampson,  8  Cush.  (Mass.)  347, 
54  Am.  Dec.  764;  Dunham  v.  Lamphere,  3 
Gray  (Mass.)  268;  Com.  v.  Vincent,  108  Mass. 
441;  Fay  v.  Salem,  etc.,  Aqueduct  Co.,  in 
Mass.  27. 

Michigan.  —  Lincoln  v.  Davis,  53  Mich.  37s;. 
51  Am.  Rep.  116. 

New  Jersey.  —  Stevens  v.  Paterson,  etc.,  R. 
Co.,  34  N.  J.  L.  532,  3  Am.  Rep.  269;  Wooley 
v.  Campbell,  37  N.  J.  L.  163. 

New  York.  —  Gould  v.  Hudson  River  R. 
Co.,  6  N.  Y.  522;  Smith  v.  Levinus,  8  N.  Y. 
472;  Rogers  v.  Jones,  1  Wend.  (N.  Y.)  237,  19 
Am.  Dec.  493;  Lansing  v.  Smith,  4  Wend.  (N. 
Y.)  9,  2i  Am.  Dec.  89;  Lawton  v.  Steele,  119 
N.  Y.  226,  16  Am.  St.  Rep.  813. 

North  Carolina.  —  Collins  v.  Benbury,  3 
Ired.  L.  (25  N.  Car.)  277,  38  Am.  Dec.  722; 
Skinner  v.  Hettrick,  73  N.  Car.  53;  Hettrick 
v.  Page,  82  N.  Car.  65;  Rea  v.  Hampton,  101 
N.  Car.  sr,  9  Am.  St.  Rep.  21. 

Pennsylvania.  —  Hart  v.  Hill,  I  Whart.  (Pa.) 
124;  Carson  v.  Blazer,  2  Binn.  (Pa.)  475,  4  Am. 
Dec.  463. 

Rhode  Island.  — Allen  v.  Allen,  19  R.  I.  114. 
!  Volume  XIII. 


Statutory  Kegulation 


FISH  AND  FISHERIES. 


of  Fisheries. 


and  in  private  waters,1  and  to  oblige  all  citizens  to  conform  to  such  regula- 
tions by  inflicting  penalties  for  the  violation  of  them.* 

A  State  Is  Entitled  to  Exact  the  Forfeiture  of  Vessels  employed  in  violating  her  hsh 
or  oyster  laws,3  though  the  owner  be  not  implicated  in  the  offense,  and  though 
the  vessel  be  so  employed  without  his  consent  or  knowledge.4 

Power  to  Authorize  the  Destruction,  Without  Judicial  Warrant,  of  Unlawful  Fishing  Devices. 
—  It  has  generally  been  held  that  it  is  a  lawful  exercise  of  the  police  power 
of  a  state  to  authorize  the  summary  destruction,  without  judicial  warrant,  of 


Tennessee.  —  Maney  v.  State,  6  Lea  (Tenn.) 

218.  „ 
Virginia.  —  McCready  v.  Com.,  27  Gratt. 

(Va.)  985;  McCandlish  v.  Com.,  76  Va.  1002; 

Boggs  v.  Com.,  76  Va.  989.. 

Wisconsin.  —  Bittenhaus    v.    Johnston,  92 

Wis.  588. 

In  Rhode  Island  it  has  been  held  that  the 
public  right  of  taking  oysters,  clams,  and 
other  fish  in  the  tidewaters  of  the  state  is  sub- 
ject to  the  paramount  authority  of  the  legisla- 
ture to  regulate,  modify,  and,  to  some  extent 
at  least,  extinguish  it.  State  v.  Cozzens,  2  R. 
I  561  (power  of  General  Assembly  to  lease 
portions  of  tidewaters  of  state  for  private 
oyster  fisheries  affirmed);  Clark  v.  Providence, 
16  R.  I.  337,  affirmed  in  Mowry  v.  Providence, 
16  R.  I.  422. 

legislative  Regulations  Must  Not  Infringe 
Vested  Rights.  —  The  legislature,  in  the  exer- 
cise of  its  power  to  regulate  fisheries  in  public 
waters,  must  not  interfere  with  vested  rights 
that  have  been  granted  to  individuals.  Lan- 
sing v.  Smith,  4  Wend.  (N.  Y.)  9,  21  Am.  Dec. 
89;  Gould  v.  Hudson  River  R.  Co.,  6  N.  Y. 
522;  Stevens  v.  Paterson,  etc.,  R.  Co.,  34  N.  J. 
L.  532,  3  Am.  Rep.  269. 

1.  Power  of  Legislature  to  Regulate  Fisheries 
in  Private  Waters — England.  —  Leconfield  v. 
Lonsdale,  L.  R.  5  C.  P.  657. 

California.  —  Heckman  v.  Swett,  107  Cal. 
276. 

Illinois.  —  Smith  v.  People,  46  111.  App.  130; 
Parker  v.  People.  111  111.  581;  People  v. 
Bridges,  142  111.  3°- 

Maine.  —  Peables  v.  Hannaford,  18  Me.  100; 
Lunt  v.  Hunter,  16  Me.  9. 

Massachusetts.— Com.  v.  Chapin,  5  Pick. 
(Mass.)  199,  16  Am.  Dec.  386;  McFarlin  v. 
Essex  Co.,  10  Cush.  (Mass.)  304;  Burnham  v. 
Webster,  5  Mass.  266;  Com.  v.  Vincent,  108 
Mass.  441. 

New  Hampshire.  —  Stele  v.  Roberts,  59  N. 
H.  484. 

New  Jersey.  —  Weller  v.  Snover,  42  N.  J.  L. 
341. 

New  York.  —  Rogers  v.  Jones,  I  Wend.  (N. 
Y.)  237,  ig  Am.  Dec.  493;  Hooker  v.  Cum- 
mings,  20  Johns.  (N.  Y.)  90,  11  Am.  Dec.  249; 
People  v.  Doxtater,  75  Hun  (N.  Y.)  472. 

North  Carolina.  —  Collins  v.  Benbury,  3 
Ired.  L.  (25  N.  Car.)  277,  38  Am.  Dec.  722; 
State  v.  Glen,  7  Jones  L.  (52  N.  Car.)  321. 

Wisconsin.  —  Bittenhaus  v.  Johnston,  92 
Wis.  588. 

Extent  and  Basis  of  Legislative  Authority.  — 

The  right  of  the  legislature  of  a  state  to  regu- 
late fishing  in  nonnavigable  streams  depends 
upon  the  fact  that  the  riparian  owners  on  such 
streams  have  no  property  in  the  fish  until  they 
are  captured,  but  that  so  far  as  any  property 


in  them  can  exist  it  is  in  the  public.  State  v. 
Roberts,  59  N.  H.  484;  People  v.  Bridges,  14a 
111.  30;  State  v.  Lewis,  134  Ind.  250. 

Therefore  it  is  in  the  power  of  the  legisla- 
ture to  regulate  fishing  in  waters  entirely  on 
the  land  of  private  persons,  where  such  waters 
are  connected  with  other  waters  in  which  other 
persons  have  the  right  to  fish.  People  v. 
Bridges,  142  111.  30;  People  v.  Collison,  85 
Mich.  105;  People  v.  Doxtater,  75  Hun  (N. 
Y.)  472. 

But  the  legislature  cannot  interfere  with  the 
fishing  privileges  of  the  owners  of  private 
ponds  having  no  communication  through 
which  fish  are  accustomed  to  pass  to  other 
waters.  State  v.  Roberts,  59  N.  H.  256,  47 
Am.  Rep.  199. 

In  Massachusetts  it  has  been  held  that  so  far 
as  fisheries  in  nonnavigable  streams  may  be 
deemed  to  be  a  public  benefit,  the  legislature 
has  entire  power  and  control  over  them.  It 
may  encourage  them  at  the  expense  of  other 
public  interests;  it  may  make  them  subservi- 
ent to  other  public  interests,  even  to  the  extent 
of  wholly  destroying  them;  or  it  may  permit 
them  to  coexist  with  such  other  interests. 
Howes  v.  Grush,  131  Mass.  207;  Vinton  v. 
Welsh,  9  Pick.  (Mass.)  87;  Com.  v.  Essex  Co., 
13  Gray  (Mass.)  239. 

According  to  the  ancient  and  long-established 
system  of  legislation  in  Massachusetts,  the 
owners  of  land  under  the  beds  of  nonnavigable 
streams  hold  their  rights  of  fishery  therein 
subject  to  the  right  of  the  public  to  appropriate 
and  improve  such  fisheries,  and  a  statute 
which  provides  for  the  improvements  of  fish- 
eries for  the  public  in  a  great  pond  and  waters 
connected  therewith,  and  declares  that  dam- 
ages sustained  by  any  person  in  his  property 
under  the  act  may  be  recovered,  does  not 
authorize  such  a  proprietor  of  land  under  a 
nonnavigable  stream  to  recover  for  the  right 
of  fishery  therein,  but  only  for  the  land  act- 
ually taken.    Cole  v.  Eastham,  133  Mass.  65. 

2.  Power  of  Legislature  to  Prescribe  Penalties  for 
the  Violation  of  Fishery  Regulations.  —  Burn- 
ham  v.  Webster,  5  Mass.  266. 

3.  Power  of  State  to  Exact  the  Forfeiture  of 
Vessels  Violating  Her  Fish  Laws.  —  Dize  v. 
Lloyd,  36  Fed.  Rep.  651;  The  Ann,  5  Hughes 
(U.  S.)  292;  leek  v  Anderson,  57  Cal.  251,  40 
Am.  Rep.  115;  Boggs  v.  Com.,  76  Va.  989; 
Haney  v.  Compton,  36  N.  J.  L.  507- 

4.  Same  —  Owner  Need  Not  Have  Been  Party 
to  Vessel's  Unlawful  Use.  —  Boggs  v.  Com.,  76 
Va.  989.  See  also  leek  v.  Anderson,  57  Cal. 
251,  40  Am.  Rep.  115. 

But  it  has  been  held  that  the  law  must  pro- 
vide for  a  regular  judicial  hearing  before  con- 
demnation is  had.  Ieck  v.  Anderson,  57  Cal. 
251,  40  Am.  Rep.  115. 
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nets,  seines,  and  other  fishing  devices  maintained  in  violation  of  law;1  but  a 
contrary  doctrine  prevails  in  some  states.2 

b.  Regulation  of  Fisheries  in  Canada.  —  The  powers  of  the  Dominion 

Parliament  and  provincial  legislatures  in  relation  to  fisheries  have  been  dealt 
with  under  another  title.3 

c  Constitutional  Limitations  in  the  United  States  —  (i)  Gen- 
erally. —  In  the  United  States  the  legislature  of  a  state,  in  the  exercise  of  its 
right  to  regulate  fisheries  within  the  territorial  limits  of  the  state,  must  act 
within  such  limitations  as  have  been  imposed  by  the  state  and  federal  consti- 
tutions.4 

(2)  Power  of  Congress  to  Regulate  Commerce.  - —  The  Constitution  of  the 
United  States  having  conferred  upon  Congress  power  to  regulate  commerce,* 
a  state,  in  the  regulation  of  its  fisheries,  must  act  in  subjection  to  that  power.* 
But  by  this  clause  of  the  constitution  the  control  of  fisheries  within  the  sev- 
eral states  was  not  ceded  to  the  United  States,  as  the  regulation  of  fisheries 
within  the  territorial  limits  of  a  state  is  not  a  regulation  of  commerce.T 

Effect  of  Vessels  Having  License  under  Acts  of  Congress.  —  State  statutes  regulating 
fisheries  are  binding  upon  vessels  enrolled  and  licensed  under  acts  of  Congress.8 

(3)  Effect  of  Grant  of  Admiralty  and  Maritime  Jurisdiction  to  United 
States.  —  The  state's  right  to  regulate  fisheries  and  to  punish  those  who  trans- 
gress such  regulations  was  not  surrendered  to  the  United  States  by  that  clause 


1.  Destruction  of  Unlawful  Fishing  Devices 
Without  Warrant.  —  Lawton  v.  Steele,  152  U. 
S.  133,  affirming  119  N.  Y.  226;  Weller  v. 
Snover,  42  N.  J.  L.  341;  Biltenhaus  v.  John- 
ston, 92  Wis.  588.  See  also  Osborn  v.  Charle- 
voix Circuit  Judge,  114  Mich.  655. 

2.,  Contra  in  California  and  Ohio.  —  leek  v.  An- 
derson, 57  Cal.  251,  40  Am.  Rep.  115;  State  v. 
Owen,  4  Ohio  Dec.  163. 

3.  See  the  title  Dominion  of  Canada,  vol. 
10,  p.  85. 

4.  Constitutional  Limitations.  —  Martin  v. 
Waddell,  16  Pet.  (U.  S.)  367;  Shively  v.  Bowl- 
by,  152  U.  S.  1;  Manchester  v.  Massachusetts, 
139  U.  S.  240,  affirming-  152  Mass.  230;  Dun- 
ham v.  Lamphere,  3  Gray  (Mass.)  268;  Com. 
v.  Nihil,  4  Pa.  Dist.  Rep.  582;  State  v.  Med- 
bury,  3  R.  I.  138;  Boggs  v.  Com.,  76  Va.  989. 

Prohibiting  Taking  Fish  in  Certain  Ways.  —  A 
statute  which  makes  it  unlawful  for  any  per- 
son to  fish  in  any  of  the  waters  of  the  state  by 
seine  or  "  in  any  way  "  "  except  by  rod  or 
line,  or  trot  line,"  does  not  violate  the  first 
section  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States  in  that  it  un- 
warrantably interferes  with  the  property  rights 
of  the  owners  of  lakes  and  other  waters. 
Peters  v.  State,  96  Tenn.  682. 

Statute  Held  Not  to  Impose  Excessive  Penalty. 
—  A  statute  which  prohibits  the  destruction  of 
lobsters  and  provides  a  penalty  of  one  dollar 
for  each  lobster  destroyed  is  not  violative  of 
the  provision  of  the  Constitution  of  Maine  that 
penalties  and  punishments  shall  be  propor- 
tioned to  the  offense,  and  that  an  excessive  fine 
shall  not  be  imposed.  State  v.  Craig,  80 
Me.  85. 

Exception  of  Certain  Lakes  Not  Special  Legisla- 
tion.—  A  Tennessee  statute  (Acts  1895,  c.  127) 
providing  for  the  protection  of  fish,  which  does 
not  apply  to  lakes  having  an  area  of  fifteen 
square  miles,  and  those  subject  to  overflow  or 
backwater  from  the  Mississippi  river,  was  held 
not  to  violate  the  provision  of  the  state  con- 


stitution (art.  11,  §  8)  which  prohibits  class 
legislation.    Peters  v.  State.  96  Tenn.  682. 

5.  Const.  U.  S.,  art.  1,  §  8. 

6.  Federal  Power  to  Regulate  Commerce  Para- 
mount. —  Manchester  v.  Massachusetts,  139  U. 
S.  240,  affirming  1 52  Mass.  230;  Dunham  v. 
Lamphere,  3  Gray  (Mass.)  268;  Com.  v.  Vin- 
cent, 108  Mass.  441;  McCready  v.  Com.,  27 
Gratt.  (Va.)  985. 

7.  Regulation  of  Fisheries  Not  a  Regulation  of 
Commerce.  —  Manchester  v.  Massachusetts,  139 
U.  S.  240,  affirming  152  Mass.  230;  Haney  v. 
Compton,  36  N.  J.  L.  507. 

State  statutes  regulating  the  use  of  fisheries 
and  oyster  beds  in  public  waters,  and  forbid- 
ding the  taking  of  oysters  at  unseasonable 
time  and  with  destructive  instruments,  Cor- 
field  v.  Coryell,  4  Wash.  (U.  S.)  371 ;  Bennett  v. 
Boggs,  1  Baldw.  (U.  S.)  60;  or  providing  that 
having  instruments  for  oyster  dredging  on 
board  any  vessel  within  the  state,  without 
having  first  obtained  a  dredging  license, 
should  be  prima  facie  evidence  of  an  intention 
to  use  the  vessel  contrary  to  law,  Dize  v. 
Lloyd,  36  Fed.  Rep.  651,  do  not  violate  the 
commerce  clause  of  the  Federal  Constitution. 

Statutes  Reserving  Privileges  to  Residents  or 
Citizens  Only.  —  Statutes  whereby  a  state  re- 
serves the  privileges  of  planting  oysters  to 
citizens  of  the  state,  McCready  v.  Virginia,  94 
U.  S.  391;  McCready  v.  Com.,  27  Gratt.  (Va.) 
985;  or  forbids  persons  not  citizens  or  residents 
from  taking  oysters  in  its  public  walers,  ex- 
cept in  particular  vessels,  Corfield  v.  Coryell, 
4  Wash.  (U.  S.)  371;  Haney  v.  Compton,  36  N. 
J.  L.  507,  do  not  regulate  commerce  so  as  to 
violate  the  Federal  Constitution. 

8.  Vessels  Licensed  under  Acts  of  Congress.  — - 
Smith  v.  Maryland,  18  How.  (U.  S.)  71;  Man- 
chester v.  Massachusetts,  139  U.  S.  240,  affirm- 
ing 152  Mass.  230.  See  also  Dize  v.  Lloyd,  36 
Fed.  Rep.  651;  Dunham  v.  Lamphere,  3  Gray 
(Mass.)  268;  Haney  v.  Compton,  36  N.  J.  L. 
507. 
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of  the  Federal  Constitution  1  which  extends  the  judicial  power  of  the  United 
States  to  all  cases  of  admiralty  and  maritime  jurisdiction. 

(1)  Limiting  Right  of  Taking  Fish  or  Planting  Oysters  to  CtHzens.  -  T he 
richt  to  take  floating  fish  or  to  take  or  plant  oysters  or  other  shellfish  in  the 
nuMic  waters  of  a  state  is  a  right  of  property,  which,  though  common  to  all 
the  dti«ns  of  the  state,  is  not  a  general  privilege  or  immunity  of  citizenship 
within  the  meaning  of  the  Federal  Constitution,  and  a  state  statute  which 
o  oh  bits  any  person  not  a  citizen  of  the  state  from  taking  floating  fish  or 
from  taking  L  planting  oysters  or  other  shellfish' within  the  public  waters  of 
the  state  is  not  unconstitutional.3 

Power  to  Exact  Compensation.  -  As  a  condition  of  permitting  her  own  citizens  to 
take  oysters  in  her  public  oyster  beds,  a  state  may  exact  such  compensation 
from  them  as  the  legislature  may  decide.*  z^Wc 

d  DELEGATION  OF  POWER  TO  LOCAL  AUTHORITIES  -  (l)  Local  Boards. 
-  Power  to  regulate  fisheries  in  certain  localities  is  sometimes  conferred  by 
the  legislature  upon  local  boards.*  Such  boards  must  act  strictly  within  the 
power  conferred  ;  •  and  as  their  power  is  subordinate  to  that  of  the  legislature, 
^ny  ordinances  passed  by  them  which  conflict  with  a  legislative  enactment  are 

VOi<(2)  Cities  and  Towns. -The  legislatures  of  several  of  the  United  States 
have  delegated  to  cities  or  towns  the  right  to  regulate  fisheries  within  their 
limits.8 

It  was  held  that  a  person  who  had  not  resided 
in  the  state  during  the  prescribed  period  was 
not  prohibited  by  the  statute  from  taking 
oysters  from  the  navigable  waters  of  the  state 
with  the  forbidden  devices,  provided  that  in 
doing  so  he  was  acting  in  the  bona  fide  service 
of  one  having  the  right  to  take  oysters  in  such 
waters.    State  v.  Conner,  107  N.  Car.  931. 

The  provisions  of  certain  Rhode  Island  stat- 
utes securing  the  benefit  of  the  oyster  fisheries 
primarily  to  the  people  of  the  state  were  held 
not  to  prohibit  the  citizens  of  other  states  from 
acquiring  and  holding  a  derivative  benefit  and 
emolument  from  such  fisheries.  New  Eng- 
land Oyster  Co.  v.  McGarvey,  12  R.  I.  385- 

4  State  May  Exact  Compensation  for  Taking 
Oysters  in  Public  Beds.  -  Dize  v.  Lloyd,  36  Fed. 
Rep.  651. 

5.  Smith  v.  Levinus,  8  N.  Y.  472. 
As  to  the  Formation  of  a  Fishery  District  under 
the  English  Salmon  Fishery  Acts,  see  Reg.  v. 
Grey,  L.  R.  I  Q.  B.  469,  12  Jur.  N.  S.  685,  35 
L.  I.  M.  C.  198,  14  W.  R.  671,  14  L.  T.  N.  S. 
477;  bvans  v.  Owens,  (1895)  1  Q.  B.  237,  64  L. 
L  M.  C.  59,  72  L.  T.  N.  S.  54,  43  W.  R.  237; 
George  v  Carf  enter,  (1893)  I  Q.  B.  505;  HUr- 
bottle  v.  Terry,  10  Q.  B.  Div.  131.  _ 

6  Local  Boards  Must  Act  Strictly  Within  Power 
Conferred.  —  Pidler  v.  Berry,  59  L-  T-  N-  S-  23°. 

S3t\  Local  Ordinances  Conflicting  with  a  Legisla- 
tive Enactment  Are  Void.  —  People  v.  Fish,  89 
Hun  (N.  Y.)  163.  .  , 

8.  In  Connecticut  power  has  been  given  to 
towns  to  regulate  the  taking  of  shellfish  within 
their  limits.  Hayden  v.  Noyes,  5  Conn  397; 
Matter  of  Oyster  Ground  Committee,  52  Conn. 

61.  ,  A 

In  Massachusetts  acts  have  been  passed  au- 
thorizing towns  to  fix  the  times,  places,  and 
manner  of  taking  fish,  and  the  disposition  of 
them  when  taken,  and  to  sell  the  exclusive 
right  of  fishing,  and  guarding  this  authority 
by  pecuniary  penalties.  Coolidge  v  Williams, 
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1.  Const.  U.  S.,  art.  3,  §  2. 

2.  Grant  of  Admiralty  and  Maritime  Jurisdic- 
tion. —  A  state  statute  regulating  the  fisheries 
in  the  public  waters  of  the  state,  and  providing 
for  the  punishment  of  persons  transgressing 
such  regulations,  and  vesting  in  the  state  tri- 
bunals jurisdiction  over  such  offenses,  is  not 
unconstitutional.  Corfield  v.  Coryell,  4  Wash. 
(U.  S.)  371;  Smith  v.  Maryland,  18  How.  (U. 
S.)7i;  Manchester  v.  Massachusetts,  139  U. 
s!  240!  affirming  152  Mass.  230;  Dize  v.  Lloyd, 
36  Fed.  Rep.  651;  State  v.  Thompson,  85  Me. 

l8s!  State  Statutes  Prohibiting  Persons  Not  Citi- 
zens Taking  Fish  or  Planting  Oysters  Constitu- 
tional. —  Corfield  v.  Coryell,  4  Wash.  (U.  S.) 
371-  Dize  v.  Lloyd,  36  Fed.  Rep.  651;  Mc- 
Cre'ady  v.  Virginia,  94  U.  S.  391,  affirming  27 
Gratt  (Va.)  985  [and  in  effect  overriding  Ex  p. 
McCready,  1  Hughes  (U.  S.)  598];  Alvey.C.  J., 
in  Hess  v.  Muir,  65  Md.  586;  Haney  v.  Comp- 
ton,  36  N.  J.  L.  507;  People  v.  Lowndes,  130 
N.  Y.  455;  State  v.  Medbury,  3  R.  I.  138; 
Chambers  v.  Church,  14  R.  I.  398,  5*  Am. 
Rep.  410.  See  also  New  England  Oyster  Co. 
v.  McGarvey,  12  R.  I.  385- 

A  state  statute  forbidding  nonresidents  to 
catch  fish  for  the  manufacture  of  manure  and 
oil,  and  to  manufacture  manure  and  oil  from 
fish  caught  within  the  waters  of  the  state,  is 
not  unconstitutional.  Chambers  v.  Church, 
14  R.  I.  398,  51  Am.  Rep.  410. 

Construction  of  Statutes.  —  A  North  Carolina 
statute  (Code  1883,  §  3379)  provided  that  "  no 
person  shall  use  or  cause  to  be  used,  in  any  of 
the  navigable  waters  of  the  state,  *  * 
any  tongs  or  drags  for  the  purpose  of  taking 
oysters,  unless  he  shall  have  resided  continu- 
ously in  the  state  at  least  twelve  months  next 
preceding  the  day  on  which  he  shall  begin  to 
take  fish  or  oysters;  *  *  *  provided, 
further,  this  section  shall  not  extend  to  serv- 
ants employed  to  fish  by  any  person  allowed 
to  fish  in  the  navigable  waters  of  the  state." 
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2.  Prohibiting  Interference  with  Navigation  in  Nontidal  Waters.  —  The  legis- 
lature of  a  state  may  so  regulate  the  fisheries  within  the  waters  of  the  state 
that  they  shall  not  interfere  with  navigation;  and  this  is  so  whether  the  fish- 
eries are  or  are  not  in  tidewaters,  or  whether  they  are  public  property  or  the 
exclusive  property  of  an  individual.1 

3.  Prohibiting  Obstruction  of  Migratory  Fish.  —  The  legislature  may  prohibit 
any  interference  with  or  obstruction  to  the  passage  of  migratory  fish  up  or 
down  a  river  or  stream,  whether  it  be  navigable  or  not.2 

4.  Regulating  Time  and  Manner  of  Taking.  —  The  legislature  may  regulate 
the  time  and  manner  of  taking  fish,  both  in  public  and  in  private  waters.3 


4  Mass.  140;  Nickerson  v.  Brackett,  10  Mass. 
212;  Watertown  v.  White,  13  Mass.  477;  Cole 
v.  Eastham,  133  Mass.  65. 

Such  acts,  being  private  statutes,  made  for 
the  accommodation  of  particular  corporations, 
ought  not  to  be  construed  to  affect  the  rights 
or  privileges  of  other  corporations  or  of  pri- 
vate individuals,  unless  such  construction  re- 
sults from  express  words  or  from  necessary 
implication.  Coolidge  v.  Williams.  4  Mass. 
140;  Proctor  v.  Wells,  103  Mass.  216. 

In  Maine,  when  a  town  has  never  fixed,  at 
any  town  meeting,  the  times  in  which  clams 
may  be  taken  within  its  limits,  nor  the  price 
for  which  its  municipal  officers  may  grant  per- 
mits therefor,  residents  of  the  town  may  take 
clams  without  written  permit,  free  from  all 
restrictions  as  to  their  use.  State  v.  Gross,  89 
Me.  542. 

1.  Legislature  May  Prohibit  Interference  with 
Navigation.  —  Rogers  v.  Jones,  1  Wend.  (N. 
Y.)  237,  19  Am.  Dec.  493;  Hooker  v.  Cum- 
mings,  20  Johns.  (N.  Y.)  90,  n  Am.  Dec.  249. 

2.  Legislature  May  Prohibit  the  Obstruction  of 
Migratory  Fish—  United  States.  —  Holyoke 
Water-power  Co.  v.  Lyman,  15  Wall.  (U.  S.) 
500. 

Illinois.  —  Parker  v.  People,  in  111.  581. 

Maine.  —  Peables  v.  Hannaford,  18  Me.  106. 

Massachusetts.  —  Com.  v.  Chapin,  5  Pick. 
(Mass.)  199,  16  Am.  Dec.  386;  Vinton  v. 
Welsh,  9  Pick.  (Mass  )  87;  Com.  v.  Essex  Co., 
13  Gray  (Mass.)  239;  Com.  v.  Wentworth,  15 
Mass.  188. 

Michigan.  —  People  v.  Collison,  85  Mich.  105. 

Nebraska.  —  West  Point  Water  Power,  etc., 
Co.  v.  State,  49  Neb.  218. 

New  Hampshire.  —  State  v.  Roberts,  59  N. 
H.  256,  47  Am.  Rep.  199;  State  v.  Roberts,  59 
N.  H.  484. 

North  Carolina.  —  State  v.  Glen,  7  Jones  L. 
(52  N.  Car.)  321;  Hettrick  v.  Page,  82  N.  Car. 
65;  Rea  v.  Hampton,  101  N.  Car.  51,  9  Am. 
St.  Rep.  21. 

What  Constitutes  an  Obstruction  to  the  Passage 
of  Fish.  —  There  is  an  obstruction  to  the  free 
passage  of  fish,  within  the  meaning  of  the  Illi- 
nois statute  of  July  1,  1889,  §  1,  where  nets  are 
so  placed  as  in  fact  to  obstruct  them  because 
of  their  habit  of  acting  upon  meeting  an 
obstruction,  although  the  nets  are  not  so 
placed  as  absolutely  to  bar  their  passage. 
Smith  v.  People,  46  111.  App.  130.  See  also 
Summers  v.  People,  29  111.  Aop.  170  (under  an 
earlier  statute). 

For  the  Construction  of  the  Peculiar  Provisions 
of  Certain  Statutes  prohibiting  obstructions  to 
the  passage  of  fish  in  streams,  see  the  follow- 
ing cases . 


England.  —  Kavanagh  v.  Glorney,  10  Ir.  C. 
L.  Rep.  210;  Holford  v.  George,  L.  R.  3  Q.  b! 

639. 

Illinois.  —  Summers  v.  People,  29  111.  App 

170. 

Iowa.  —  Collins  v.  Bankers'  Acc.  Ins.  Co., 
96  Iowa  216. 

Maine.  —  Stephenson  v.  Gooch,  7  Me.  152; 
Baker  v.  Wentworth,  17  Me.  347;  Hancock 
County  v.  Eastern  River  Lock,  etc.,  Co.,  20 
Me.  72;  Bearce  v.  Fossett,  34  Me.  575. 

Massachusetts.  —  Watertown  v.  Draper,  4 
Pick.  (Mass.)  165;  Atwood  v.  Caswell,  19  Pick. 
(Mass.)  493;  Cleaveland  v.  Norton,  6  Cush! 
(Mass.)  380;  Com.  v.  Wentworth,  15  Mass. 
188;  Com.  v.  Perley,  130  Mass.  469;  Hans- 
comb  v.  Russell,  15  Grav  (Mass.)  162. 

Requiring  Fishways  in  Dams.  —  As  to  the  con- 
stitutionality of  statutes  requiring  the  con- 
struction of  fishways  in  dams,  see  the  title 
Dams.  vol.  8,  p.  704. 

In  Maine  it  has  been  held  that  streams  in 
which  salmon,  shad,  and  alewives  have  been 
accustomed  to  ascend  are  subject  to  the  regu- 
lation of  the  legislature.  Cottrill  v.  Myrick, 
12  Me.  222. 

Right  Inalienable. — The  right  of  a  state  to  pro- 
hibit any  obstruction  to  the  passage  of  fish  in 
the  waters  of  the  state  is  an  inalienable  right, 
and  cannot  be  surrendered  or  bartered  away 
by  the  legislature.  West  Point  Water  Power, 
etc.,  Co.  v.  State,  49  Neb.  218. 

3.  Time  and  Manner  of  Taking  Fish  May  Be 
Regulated  —  United  States.  —  Dize  v.  Lloyd,  36 
Fed.  Rep.  651;  Lawton  v.  Steele,  152  U.  S. 
133- 

California.  —  Heckman  v.  Swett,  107  Cal. 

276. 

Illinois.  —  Magner  v.  People,  97  111.  320; 
People  v.  Bridges,  142  Hi.  30,  reversing  39  111. 
App.  656. 

Indiana. — Stuttsman  v.  State,  57  Ind.  119; 
State  v.  Boone,  30  Ind.  225:   State  v.  Lewis, 
134  Ind.  250;  Gentile  v.  State,  29  Ind.  409. 
Maine.  —  Donnell  v.  Joy,  85  Me.  118. 
Maryland.  —  Hughes  v.  State,  87  Md.  298. 
Massachusetts.  —  Com.  v.  Gilbert,  160  Mass. 
157;  Com.  v.  Look,  108  Mass.  452. 

Michigan.  —  Osborn  v.  Charlevoix  Circuit 
Judge,  114  Mich.  655;  People  v.  Collison,  85 
Mich.  105. 

•  Missouri.  — State  v.  Blount,  85  Mo.  543. 

Nevada.  —  Exp.  Hewlett,  22  Nev.  333  (time 
of  taking  trout  in  rivers  and  lakes  regulated). 

New  Hampshire.  —  State  v.  Roberts,  59  N. 
H.  2">6,  47  Am.  Rep.  199;  State  v.  Roberts,  59 
N.  H.  484. 

New  fersey.  —  Doughty  v.  Conover,  42  N.  J. 

L.  193. 
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Accordingly  statutes  which  prohibit  t 

New  York.  —  People  v.  Reed,  47  Barb.  (N. 

Pennsylvania.  —  Com.  v.  Bender,  7  ra.  Co. 
Ct.  Rep.  620. 

See  also  the  title  Game  and  Game  Laws. 

For  the  Construction  of  the  Peculiar  Provisions 
of  Certain  Statutes  prohibiting  the  catching  of 
fish  or  of  certain  kinds  of  fish  at  certain  sea- 
sons, see  the  following  cases: 

England.  —  Hodgson  v.  Little,  16  C.  B.  N. 
S.  198,  in  E.  C.  L.  iq8,  10  Jur.  N.  S.  953. 

Maine.  —  Baker  v.  Wentworth,  17  Me.  347; 
Spear  v.  Robinson,  29  Me.  531;  State  v. 
Thompson,  70  Me.  196;  State  v.  Cottle,  70  Me. 
198;  State  v.  Dunning,  83  Me.  178;  State  v. 
Adams,  78  Me.  486. 

Michigan.  —  People  v.  Kirsch,  67  Mich.  539. 

Nevada.  —  Ex  p.  Hewlett,  22  Nev.  333. 

New  Hampshire.  —  Purinton  v.  Ladd,  58  N. 
H.  596. 

New  York.  —  Sickles  v.  Sharp,  13  Johns.  (N. 
Y.)  497;  Rollins  v.  Breed,  54  Hun  (N.  Y.)  485. 

Oregon.  —  State  v.  Sturgess,  9  Oregon  537; 
State  v.  McGuire,  24  Oregon  366. 

Pennsylvania. — Com.  v.  Baylor,  5  L.  T.  N. 
S.  (Pa.)  93. 

Vermont.  —  State  v.  Smith,  61  Vt.  346;  State 
■v.  Goodwin,  62  Vt.  191. 

Washington. — Nelson  v.  Pyramid  Harbor 
Packing  Co.,  4  Wash.  689  (fishing  on  Sunday 
in  Alaska  not  illegal). 

Statute  Held  Not  Applicable  to  Private  Ponds. 
—  The  New  Hampshire  statute  has  been  held 
not  to  be  applicable  to  private  ponds  having 
no  communication  through  which  fish  are 
accustomed  to  pass  to  other  waters;  the  own- 
ers of  such  ponds  can  fish  therefrom  whenever 
they  choose,  without  restraint  from  any  legis- 
lative enactments.  State  v.  Roberts,  59  N.  H. 
256,  47  Am.  Rep.  199. 

As  to  what  'is  a  "  private  pond  "  within  the 
Tennessee  Act  of  1895,  c.  127,  see  Peters  v. 
Stale,  96  Tenn.  682. 

Statute  Making  Close  Season  Shorter  in  Certain 
Waters  than  Elsewhere.  —  A  statute  which  pro- 
hibited fishing  with  nets  during  a  certain  por- 
tion of  the  year  made  the  "  close  season  " 
shorter  in  certain  designated  waters  than  else- 
where. It  was  held  that  this  was  not  class 
legislation  and  that  the  statute  was  constitu- 
tional. Osborn  v.  Charlevoix  Circuit  Judge, 
114  Mich.  655. 

Eels  Were  Held  to  Be  River  Fish  within  the 
meaning  of  a  by-law  prohibiting  during  cer- 
tain seasons  the  taking  in  a  river  of  "  every 
kind  of  fish  known  as  river  fish."  Woodhouse 
v.  Etheridge,  L.  R.  6  C.  P.  570. 

Statute  Not  to  Apply  to  Waters  Wholly  on 
Premises.  —  Where  a  statute  which  forbids  the 
taking  of  fish  in  any  of  the  waters  of  the  state 
by  means  of  any  seine,  net,  trap,  etc.,  contains 
a  proviso  that  the  provisions  of  the  statute 
shall  not  apply  to  waters  wholly  on  premises 
belonging  to  a  person  or  persons  using  such 
device  or  devices,  the  word  "  persons  "  as 
used  in  the  proviso  means  joint  owners.  State 
v.  Blount,  85  Mo.  543. 

1.  Statutes  Prohibiting  the  Taking  of  Fish  with 
Nets  or  Seines  Are  Constitutional  —  United  States. 
—  Bennett  v.  Boggs,  1  Baldw.  (U.  S.)  60  (stat- 
ute of  Delaware  upheld). 
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e  taking  of  fish  with  nets  or  seines,1 

Illinois.  —  People  v.  Bridges,  142  111.  30,  re- 
versing 39  111.  App.  656. 

Indiana.  —  Lewis  v.  State,  148  Ind.  346; 
State  v.  Lewis,  134  Ind.  250;  Gentile  v.  State, 
29  Ind.  409;  State  v.  Hockett,  29  Ind.  302; 
Stuttsman  v.  State,  57  Ind.  119. 

Maine.  —  State  v.  Murray,  84  Me,  135.  See 
also  McClajn  v.  Tillson,  82  Me.  281. 

Maryland.  —  Hughes  v.  State,  87  Md.  298. 

Massachusetts.  —  Dunham  v.  Lamphere,  3 
Gray  (Mass.)  268. 

Michigan.  —  Osborn  v.  Charlevoix  Circuit 
Judge,  114  Mich.  655. 

Missouri.  —  State  v.  Blount,  85  Mo.  543. 

New  Jersey.  —  Doughty  v.  Conover,  42  N.  J. 
L.  193. 

New  York.  —  Lawton  v.  Steele,  119  N.  Y. 
226,  16  Am.  St.  Rep.  813. 

North  Carolina.  —  Rea  v.  Hampton,  101  N. 
Car.  51,  9  Am.  St.  Rep.  21. 

Ohio.  —  State  v.  Owen,  4  Ohio  Dec.  163. 

Pennsylvania.  —  Com.  v.  Lohman,  8  Kulp 
(Pa.)  485. 

Vermont.  —  Drew  v.  Hilliker,  56  Vt.  641 
(statute  prohibiting  fishing  with  nets,  etc.,  in 
Lake  Champlain). 

Wisconsin.  —  Bittenhaus  v.  Johnston,  92 
Wis.  588. 

Statutes  Prohibiting  Nets  and  Other  Devices 
Construed.  —  For  the  construction  of  the  pecu- 
liar provisions  of  certain  statutes  prohibiting 
or  limiting  the  use  of  nets  and  other  devices 
for  catching  or  killing  fish,  see  the  following 
cases: 

England.  —  Hodgson  v.  Little,  16  C.  B.  N. 
S.  198,  111  E.  C.  L.  J98,  10  Jur.  N.  S.  953; 
Gazard  v.  Cooke,  55  J.  P.  102;  Vance  v.  Frost, 
58  T.  P.  398;  Marshall  v.  Richardson,  58  L.  J. 
M.'C.  45,  60  L.  T.  N.  S.  605,  53  J.  P.  596,  16 
Cox  C.  C.  614;  Bevins  v.  Bird,  12  L.  T.  N.  S. 
306;  Bridger  v.  Richardson,  2  M.  &  S.  568; 
Home  v.  Mackenzie,  6  CI.  &  F.  628;  Watts  v. 
Lucas,  L.  R.  6  Q.  B.  226;  Lyne  v.  Leonard,  L. 
R.  3  Q.  B.  156,  9  B.  &  S.  65;  Garnett  v.  Back- 
house, L.  R.  3  Q.  B.  30;  Bulbrook  v.  Goodere, 
3  Burr.  1768;  Hoiford  v.  George,  L.  R.  3  Q.  B. 
639,  37  L.  J.  Q.  B.  185. 

Connecticut.  —  Eastman  v.  Curtis,  1  Conn. 
323- 

Iowa.  —  State  v.  Hang,  95  Iowa  413. 

Maine.  —  Spear  v.  Robinson,  29  Me.  531; 
Fassett  v.  Geyer,  55  Me.  160;  State  v.  Adams, 
78  Me.  486;  State  v.  Towle,  80  Me.  349; 
Thompson  v.  Lewis,  83  Me.  223. 

Massachusetts.  —  Com.  v.  Wentworth,  15 
Mass.  188;  Com.  v.  Follett,  164  Mass.  477. 

Michigan.  —  People  v.  Deremo,  106  Mich. 
621;  People  v.  Kirsch,  67  Mich.  539. 

Missouri.  —  State  v.  Blount,  85  Mo.  543. 

New  Jersey.  —  Budd  v.  Sip,  13  N.  J.  L.  348; 
Jacobus  v.  Meskill,  56  N.  J.  L.  255;  Shoe- 
maker v.  State,  20  N.  J.  L.  153. 

New  York.  —  Sickles  v.  Sharp,  13  Johns.  (N. 
Y.)  497;  People  v.  Tanner,  128  N.  Y.  416, 
affirtning  (Supreme  Ct.)  14  N.  Y.  Supp.  334. 

North  Carolina.  —  Hettrick  v.  Page,  82  N. 
Car.  65. 

Ohio.  —  State  v.  Owen,  4  Ohio  Dec.  163. 
Oregon.  —  State  v.  Sturgess,  9  Oregon  537. 
Pennsylvania.  —  Com.  v.  Owens,  7  Montg. 
Co.  Rep.  (Pa.)  144. 
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Weirs,1  fishing  dams,2  or  other  devices,3  or  which  forbid  the  taking  of  them 
otherwise  than  by  angling,4  have  been  enforced. 


Vermont.  —  State  v.  Goodwin,  62  Vt.  191. 

Washington. — State  v.  Tabell,  10  Wash. 
498;  State  v.  Crawford,  13  Wash.  633. 

Method  of  Measuring  Meshes  in  Net.  —  Where 
a  statute  directs  that  the  meshes  in  a  fishing 
net  shall  be  two  and  a  half  inches  broad,  the 
breadth  of  two  and  a  half  inches  is  to  be  meas- 
ured by  the  length  of  thread  between  the  ad- 
jacent knots.  Thomas  v.  Evans,  El.  Bl.  & 
El.  171,  96  E.  C.  L.  171. 

Possession  of  Net  or  Seine  Made  a  Crime.  —  A 
statute  making  it  a  criminal  offense  for  any 
one  to  have  in  his  possession  a  fish  net  or 
seine  has  been  held  to  be  a  constitutional  ex- 
ercise of  the  police  power  of  the  state.  State 
v.  Lewis,  134  Ind.  250;  Lewis  v.  State,  148 
Ind.  346. 

Statute  Forbidding  the  Use  of  a  Net  Without  a 
License  Construed.  —  Under  an  English  statute 
(28  &  29  Vict.,  c.  121)  a  license  may  be  granted 
to  a  person  for  the  use  of  a  net  for  catching 
salmon,  and  a  penalty  is  imposed  upon  any 
person  for  using  a  net  without  such  license. 
Where  A  and  B  had  each  a  license  for  the  use 
of  a  net,  and  on  a  certain  day  they  and  two 
others  were  together  using  two  coracle  nets, 
each  of  which  required  the  assistance  of  two 
persons,  and  A  and  B  were  using  one  net,  and 
the  two  other  persons,  who  had  no  license, 
were  using  another,  the  justices  (upon  an  in- 
formation against  these  two)  found  that  no 
fraud  was  intended,  and  as  each  of  the  licenses 
would  have  conferred  the  right  to  the  assist- 
ance of  one  of  the  two  persons,  and  the  two 
licenses,  therefore,  would  have  protected  all 
four,  they  dismissed  the  information.  It  was 
held  that  they  were  right.  Lewis  v.  Arthur, 
24  L.  T.  N.  S.  66. 

1.  Weirs  Prohibited.  —  Weller  v.  Snover,  42 
N.  J.  L.  341. 

As  to  the  Maine  statute  (Rev.  Stat.  1883, 
c  3,  §  63)  regulating  the  erection  of  fishing 
weirs'  in  tidewaters,  see  Perry  v.  Carleton,  91 
Me.  34g. 

Repairing  an  Old  Weir  Was  Held  to  Be  "  Set- 
ting "  a  Weir  within  the  meaning  of  a  statute 
prohibiting  the  setting  of  a  weir  across  a  cer- 
tain river.  Atwood  v.  Caswell,  19  Pick. 
(Mass.)  403. 

2.  Fish  Dams  Prohibited.  —  Weller  Snover, 
42  N.  J.  L.  341. 

3.  Various  Devices  Forbidden.  —  People  v. 
Bridges,  142  111.  30;  Stuttsman  v.  State,  57 
Ind.  119;  Lewis  v.  State,  148  Ind.  346;  Gentile 
v.  State,  29  Ind.  409;  People  v.  Collison,  85 
Mich.  105  (local  statute  prohibiting  spears, 
"  jacks,"  and  artificial  lights);  Stale  v. 
Blount,  85  Mo.  543;  Weller  v.  Snover,  42  N.  J. 
L.  341. 

"  Device."  —  A  Michigan  statute  (Pub.  Acts 
1895,  act  No.  200,  §  2)  provided  that  it  should 
not  be  lawful  for  any  person  to  "  use  any 
pound,  trap,  stake,  gill  or  set  nets  or  seines,  or 
any  device  of  any  kind,  for  taking  fish  In  any 
of  the  tributaries  of  the  Saginaw  river."  It 
was  held  that  the  term  "  device  "  used  in  this 
section,  when  read  in  connection  with  the 
other  words  of  the  section,  must  be  construed 
to  mean  a  device  of  a  like  kind,  and  therefore 


that  fishing  with  a  hook  and  line  is  not  forbid- 
den by  the  statute.    In  re  Yell,  107  Mich.  228. 

Meaning  of  "  Fixed  Engine  "  in  English  Stat- 
utes. —  As  to  what  is  a  "  fixed  engine"  for 
catching  salmon  within  the  statutes  24  &  25, 
Vict.,  c.  109,  and  28  &  29  Vict.,  c.  121.  see 
Gore  v.  English  Fisheries,  L.  R.  6  Q.  B.  561; 
Vance  v.  Frost,  58  J.  P.  398;  Thomas  v.  Jones, 
5  B.  &  S.  916,  117  E.  C.  L.  916;  Watts  v. 
Lucas,  L.  R.  6  Q.  B.  226;  Olding  v.  Wild.  14 
L.  T.  N.  S.  402;  Holford  v.  George,  L.  R.  3  Q. 
B.  639. 

The  Term  "  Set-line  "  in  Slat.  Vermont  (1894),. 
§  4592,  denotes  a  fishing  line  of  a  certain  kind, 
or  species,  its  character  not  depending  upon 
the  manner  of  its  use,  and  not  a  common  fish- 
ing line  with  one  hook  attached  fastened  to 
some  object  on  the  shore.  State  v.  Stevens, 
69  Vt.  411. 

Catching  Oysters  with  Scoops  or  Dredges  may  be 

prohibited  by  statute.  Boggs  v.  Com.,  76  Va. 
989;  Smith  v.  Levinus,  8  N.  Y.  472.  See  alsa 
Maldon  v.  Woolvet,  12  Ad.  &  El.  13,  40  E.  C. 
L.  12. 

Taking  Oysters  or  Other  Shellfish  with  Certain 
Devices  Forbidden.  —  Willing  v.  Bozman,  52  Md. 
44;  State  v.  Mister,  5  Md.  11 ;  McCandlish  v. 
Com.,  76  Va.  1002. 

Taking  Oysters  from  Private  Beds. —  Such  stat- 
utes have  been  held  not  to  apply  to  persons 
taking  their  own  oysters  out  of  their  private 
lots  or  beds.  People  v.  Hazen,  121  N.  Y.  313, 
reversing-  52  Hun  (N.  Y.)  370. 

4.  Forbidding  the  Taking  of  Fish  Otherwise 
than  by  Angling. —  People  v.  Doxtater,  75 
Hun  (N.  Y.)  472;  State  v.  Mrozinski,  59  Minn. 
465;  People  v.  Miller,  88  Mich.  383. 

As  to  "  Knowingly  Possessing  "  Fish  Not  Caught 
by  Angling,  under  the  New  York  statute  of 
1892,  c.  488,  §  102,  see  People  v.  McMasters, 
74  Hun  (N.  Y.)  226. 

For  the  Construction  of  the  Peculiar  Provisions 
of  Certain  Statutes  prohibiting  the  taking  of  fish 
except  by  angling,  see  the  following  cases: 

Maine.  —  State  v.  Skolrield,  63  Me.  266. 

Massachusetts.  — Com.  v.  Look,  108  Mass.  452. 

New  York.  —  People  v.  Gillette,  58  Hun  (N. 
Y.)  602,  11  N.  Y.  Supp.  461 ;  People  v.  Fish.  S9 
Hun  (N.  Y.)  163;  People  v.  Tanner,  128  N.  Y 
416,  affirming  (Supreme  Ct.)  14  N.  Y.  Supp. 

334-  _ 

Pennsylvania.  —  Com.  v.  Clauss,  5  Pa.  Dist. 

Rep.  658. 

Tennessee.  —  Maney  v.  State,  6  Lea  (Tenn.) 
218. 

Where  a  Statute  Requires  a  License  to  Use  a 
Rod  and  Line  and  also  one  to  use  night  lines,  a 
rod-and-line  license  will  not  include  the  use  of 
a  night  line.    Williams  v.  Long.  57  J.  P.  217. 

Effect  of  Permission  from  Owner  of  Private 
Waters  Excepted  from  Statute.  —  A  Tennessee 
statute  (Act  1879,  c.  198)  made  it  unlawful  to 
catch  fish  in  the  waters  of  certain  counties  by 
any  other  means  than  by  hook  and  bait,  but 
provided  that  the  act  should  not  apply  "  to 
persons  owning  private  fish  ponds  or  to  per- 
sons owning  the  land  on  both  sides  of  a 
runningstream,  the  same  beingclosed  by  a  sub- 
stantial fence."    One  who  caught  fish  with  a 
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Forbidding  Sale  During  Close  Seasons.  —  The  legislature  may  forbid   the  sale  of 

useful  fishes  during  reasonable  close  seasons,  and  may  include  in  such  prohi- 
bition fish  artificially  propagated  or  maintained.1 

Regulating  Amount  that  May  Be  Taken.  —  The  legislature  may  regulate  the 
amount  of  fish  that  may  be  taken  in  private  fisheries.® 

5  Regulation  by  Special  or  Local  Legislation  —  a.  LOCAL  STATUTES  APPLY- 
ING to  All  Persons  Equally.  —  A  state  statute  regulating  fishing  rights 
which  is  confined  in  its  operation  to  certain  specified  waters,  if  it  applies  to  all 
persons  equally,  is  not  a  violation  of  the  constitutional  provision  that  no  state 
shall  make  any  law  which  shall  deny  to  any  person  the  equal  protection  of  the 

laW^'  Special  Constitutional  Provisions  —  In  the  constitutions  of  several 
of  the  United  States  there  are  special  provisions  relating  to  special  or  local 
legislation  for  the  protection  of  fish.4 

6  United  States  Statutes  Providing  for  Licensing  Fishing  Vessels.  —  1  he 
Revised  Statutes  of  the  United  States  5  provide  for  licensing  vessels  to  engage 
in  the  cod,  mackerel,  or  whale  fisheries.  Vessels  obtaining  a  license  under 
these  statutes  are  allowed  certain  privileges  and  exemptions  not  permitted  to 
unlicensed  vessels,  but  are  prohibited  from  engaging  in  any  other  trade  or  pro- 
ceeding on  a  foreign  voyage.6 

VII.  How  Rights  of  Fishing  May  Be  Acquired  —  1.  By  Grant  —  a.  gen- 
erally. —  The  principles  regulating  the  title  to  fisheries  in  the  various  classes 
of  waters  have  been  stated  in  this  article,  and  incidentally,  also,  the  right  of 
legislatures  and  persons  to  grant  fisheries,  since  the  right  to  grant  depends 
upon  the  title.7  The  extent  of  the  rights  conveyed  is  to  be  determined  by  the 
application  of  the  ordinary  rules  of  construction  to  the  language  of  the  deed 


net  in  a  stream  within  the  proviso,  by  the 
verbal  permission  of  the  owner  of  the  land, 
although  in  his  absence,  was  held  not  to  have 
committed  any  violation  of  the  statute. 
Maney  v.  State,  6  Lea  (Tenn.)  218. 

1.  Sale  of  Fish  During  Close  Seasons  Forbidden. 
—  Com.  v.  Gilbert,  160  Mass.  157. 

2.  Legislature  May  Regulate  Amount  of  Fish 
to  Be  Taken.  —  Parker  v.  People,  111  111.  581. 

3.  Hughes  v.  State,  87  Md.  298;  Bittenhaus 
v.  Johnston,  92  Wis.  588. 

Statute  Held  to  Deny  to  Persons  the  Equal  Pro- 
tection of  the  Laws.  —  A  South  Carolina  statute 
(Acts  1896,  No.  98)  forbade  the  citizens  of 
every  county  in  the  state,  except  two,  to 
fish  in  the  waters  of  thosr:  two  counties  with- 
out a  license.  The  statute  did  not  prohibit 
the  citizens  of  the  said  two  counties  from  fish- 
ing in  the  waters  of  every  other  county  in  the 
state  without  a  license.  It  was  held  that  the 
stuute  violated  the  state  constitution,  art.  1, 
§  5,  which  provides  that  no  person  shall  be 
denied  the  equal  protection  of  the  laws.  State 
v.  Higgins,  51  S.  Car.  51. 

An  Ohio  statute  prescribed  a  penalty  for 
maintaining  nets  within  one-half  mile  of  the 
mouth  of  any  river  flowing  into  Lake  Erie.  It 
was  held  that  to  render  this  statute  obnoxious 
to  the  constitutional  provision  that  all  laws  of 
a  general  nature  should  have  a  uniform  opera- 
tion throughout  the  state,  it  must  be  shown  to 
be  of  a  "  general  nature,"  which  involved 
proof  that  the  conditions  requiring  the  protec- 
tion of  fish  were  the  same  in  all  the  waters  of 
the  state,  and  that  the  kind  and  habits  of  fish 
in  Lake  Erie  required  the  same  protection  as 
in  other  state  waters.  State  v.  Owen,  4  Ohio 
Dec.  163. 

4.  The  Constitutions  of  Kentucky  and  South 
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Carolina  prohibit  special  or  local  legislation  for 
the  protection  of  fish.  Com.  v.  Drain,  99  Ky. 
162;  State  v,  Higgins,  51  S.  Car.  51. 

The  Constitution  of  Tennessee  expressly  sanc- 
tions the  enactment  of  local  legislation  for  the 
protection  of  fish.  Maney  v.  State,  6  Lea 
(Tenn.)  218.  But  this  does  not  forbid  general 
legislation  on  the  subject.  Peters  v.  State,  96 
Tenn.  682. 

5.  Section  431 1  et  sea. 

6.  Rights  of,  and  Restrictions  on,  Licensed  Fish- 
ing Vessels. —  The  Schooner  Nymph,  1  Sumn. 
(U.  S.)  516,  affirming  I  Ware  (U.  S.)  259;  U.  S. 
v.  The  Reindeer,  27  Fed.  Cas.  No.  16,145,  14 
Law  Rep.  235;  U.  S.  v.  Schooner  Paryntha 
Davis,  1  Cliff.  (U.  S.)  532,  affirming  3  Ware  (U. 
S.)  159;  The  Sloop  Active  v.  U.  S.,  7  Cranch 
(U.  S.)  100;  The  Schooner  Two  Friends,  I 
Gall.  (U.  S.)  118;  Boat  Eliza,  2  Gall.  (U.  S.)  4; 
The  Ocean  Bride,  I  Hask.  (U.  S.)  331;  U.  S.  v. 
Nickerson,  17  How.  (U.  S.)  204;  U.  S.  v. 
Atkins,  1  Sprague(U.  S.)  558;  Crowell  v.  V. 
S.,  6  Fed.  Cas.  No.  3,447-  21  L.  Rep.  466;  The 
Boat  Swallow,  1  Ware  (U.  S.)  21;  The  Willie 
G.,  1  Hask.  (U.  S.)  253;  Taber  v.  U.  S  i 
Story  (U.  S.)  1;  U.  S.  v.  Rogers,  3  Sumn.  (U. 
S  )  343-  The  Schooner  Harriet,  1  Story  (U.  S.) 
251,  affirming  1  Ware  (U.  S.)  348;  The  Lucy 
Anne,  3  Ware  (U.  S.)  253. 

See  infra,  this  title,  section  VIIL,  subdiv.  2. 
t>.  (5)  For  Violating  United  States  Statutes 
Regulating  Licensed  Fishing  Vessels. 

7.  See  supra,  this  title,  Right  to  Fish,  espe- 
cially subdiv.  2.  a.  (2)  In  the  United  States,  and 
subdiv.  2.  b.  (1)  (a)  In  General. 

8.  Grant  in  Fee.  —  A  grant  made  by  the  use 
of  proper  words  creates  a  fee  and  a  privilege. 
Lakeman  v.  Butler,  17  Pick.  (Mass.)  436,  28 
Am.  Dec.  311. 
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Implied  Grants.  —  A  Grant  of  Land  on  the  Bank  of  a  Nonnavigable  Stream  carries  with  it 
as  an  incident  the  exclusive  right  of  fishing  to  the  middle  of  the  stream,1 
unless  such  right  is  expressly  reserved,2  or  unless  the  terms  of  the  grant  or  the 
circumstances  under  which  it  is  made  are  such  as  conclusively  to  indicate  that 

the  fishery  is  not  intended  to  pass.3 

A  Grant  of  Land  Under  or  Around  a  Nonnavigable  Pond  or  Lake  prima  facie  carries  with 

it  by  implication  the  exclusive  right  of  fishing  in  the  waters  of  such  pond  or 
lake.4 

The  Grant  of  the  Water  in  a  nonnavigable  river  or  lake  without  the  soil  passes 
the  right  of  fishing  in  such  water.5 

Whether  Grant  of  Fishery  Passes  Soil.  —  It  has  been  held  that  a  grant  of  a  fishery 
prima  facie  passes  the  soil.0 

b.  ASSIGNMENT  OF  GRANTS  —  Exclusive  Right  Acquired  by  State  Grant  Assignable. 
—  An  exclusive  right  to  take  fish  in  navigable  waters,  acquired  by  grant  from 
the  state,  may  be  assigned,7  unless  the  terms  of  the  grant  are  such  as  to  pre- 
elude  an  assignment.8 

Where  a  Right  of  Fishery  Resides  in  Common  in  the  Inhabitants  of  a  Place,  a  release  or 
assignment  by  one  of  them  does  not  convey  any  right  nor  extinguish  any 
interest  in  him.9 

2.  By  Prescription  —  a.  In  Navigable  Waters.  —  In  England  an  exclu- 


Whether  Estate  or  Mere  Easement  Granted.  — 

A  deed  conveying  "  one-half  of  the  privilege 
of  the  fishing  place  at,"  etc.,  conveys  an 
easement  only  in  the  fishing  place.  Butrick 
v.  Tilton,  155  Mass.  461. 

A  deed  conveying  "  the  sole  right,  privi- 
lege, use,  and  enjoyment,  at  all  times,  for  all 
purposes  of  fishing  whatsoever,  and  for  no 
other  purpose,"  of  a  strip  of  land  bordering  on 
navigable  water,  conveys  an  actual  estate,  and 
not  a  mere  easement.  Fitzgerald  v.  Faunce, 
46  N.  J.  L.  536. 

Grant  of  the  Offal  of  a  Fishery.  —  A  contracted 
with  B  and  C,  fishermen,  that  he  would  pay 
them  so  much  per  annum,  for  a  certain  num- 
ber of  years,  for  the  offal  of  their  fishery.  It 
was  further  stipulated  that  A  should  have 
"  the  offal  of  the  said  fishery  as  long  as  it  is 
fished."  It  was  held  that  by  this  agreement 
A  was  to  have  the  offal  only  so  long  as  it  was 
fished  by  B  and  C,  or  either  of  them.  Capc- 
hart  v.  Jones,  8  Ired.  L.  (30  N.  Car.)  383. 

If  the  lessees  of  a  fishery  pack  the  fish  whole 
for  market,  they  do  not  thereby  commit  a 
breach  of  a  covenant  to  let  the  lessor  have 

the  offal,"  for  nothing  is  offal  which  is  fit  for 
food  and  is  consumed  or  sold  for  that  purpose. 
Read  v.  Granbury.  8  Ired.  L.  (30  N.  Car.)  109. 

Statute  Giving  Fishing  Rights  to  First  Occu- 
pier.—  The  Connecticut  statute  (Gen.  Stat,  in 
force  in  1867,  tit.  23,  §  2)  providing  that 
"  whoever  shall  first  make  a  weir  for  catching 
fish  on  any  flat  within  any  river,  cove,  creek, 
or  harbor  shall  not  be  interrupted  in  the  en- 
joyment of  it,"  etc.,  is  construed  in  Stannard 
v.  Hubbard,  34  Conn.  370. 

The  Bedding  of  Oysters  Was  Held  Not  to  Be  an 
Improvement  within  the  meaning  of  the  Mary- 
land Act  of  1862,  c.  129,  which  declared  the 
proprietor  of  land  bounding  on  any  of  the 
navigable  waters  of  the  state  to  be  entitled  to 
the  exclusive  right  of  making  improvements 
into  the  waters  in  front  of  his  land.  Hess  v. 
Muir,  65  Md.  586. 

A  License  to  Fish  with  "a  Rod  and  Line"  is 
not  a  general  license,  enabling  the  holder  to 


5  So 


fish  with  more  than  one  rod  and  line  at  the 
same  time.  Combridge  v.  Harrison,  15  Re- 
ports 327,  64  L.  J.  M.  C.  175,  72  L.  T.  N.  S. 
592,  59  J.  P.  198. 

The  Washington  Statute  Licensing  Fishing  in 
the  waters  of  the  Columbia  river  and  Puget 
sound  (Laws  1893,  p.  15)  is  construed  in  State 
v.  Crawford,  14  Wash.  373;  Morris  v.  Graham, 
16  Wash.  343. 

1.  The  rule  applies  even  though  the  land  is 
described  as  bounded  by  the  stream.  Devon- 
shire v.  Pattinson,  20  Q.  B.  Div.  263;  Canal 
Com'rs  v.  People,  5  Wend.  (N.  Y.)  423. 

2.  Reservation  Fishery  in  Nonnavigable  Stream. 

—  Reg.  v.  Robertson,  6  Can.  Sup.  Ct.  Rep.  52: 
Beckman  v.  Kreamer,  43  111.  447,  92  Am.  Dec. 
146;  Canal  Com'rs  v.  People,  5  Wend.  (X.  Y.) 
423. 

3.  Devonshire  v.  Pattinson,  20  Q.  B.  Div. 
263;  Canal  Com'rs  v.  People,  5  Wend.  (N.  Y.) 

423- 

4.  Implied  Grant  of  Fishing  in  Nonnavigable 
Pond  or  Lake.  —  Smith  v.  Miller,  5  Mason  (U. 
S.)  191;  Turner  v.  Hebron,  61  Conn.  175. 

5.  Grant  of  Water  Passes  the  Right  of  Fishing. 

—  Co.  Litt.  46. ;  Turner  v.  Hebron,  61  Conn. 
175;  Jackson   v.  Halstead,  5   Cow.  (N.  Y.) 

216. 

6.  Grant  of  Fishery  Prima  Facie  Passes  Soil.  — 

Throckmerton  v.  Tracy,  Plowd.  154;  Marshall 
v.  Ulleswater  Steam  Nav.  Co.,  3  B.  &  S.  732, 
113  E.  C.  L.  732.  9  Jur.  N.  S.  988;  Rex  v.  Old 
Airesford,  1  T.  R.  358.    But  see  Co.  Litt.  4/'. 

7.  Assignment  of  Grant  from  State.  —  Stater. 
Sutton,  2  R.  I.  434. 

8.  Munson  v.  Baldwin,  7  Conn.  168. 
Statutory  Authority  to  Certain  Towns  to  Sell 

Fishing  Privileges.  —  A  statute  authorizing 
three  towns  to  sell  the  right  of  taking  fish  with- 
in their  limits  was  held  to  be  a  grant  of  a  fran- 
chise to  the  three  towns,  which  they  might 
assign  or  release,  provided  they  did  not 
thereby  infringe  the  object  or  condition  of  the 
grant.    Watertown  v.  White,  13  Mass.  4"" 

9.  Tacobson  v.  Fountain,  2  Johns.  (N.  Y.) 
170.  ' 
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sive  fishery  in  navigable  waters  may  be  acquired  by  prescription  But  a  pre- 
scriptive title  can  be  acquired  only  by  such  a  use  and  enjoyment  as  will  raise 
a  resumption  of  a  grant  from  the  crown,  which  could  only  have  been  made 
nrior  to  Magna  Charta.1  .  , 

P  in  the  Untted  states,  -in  New  York  it  has  been  held  that  an  exclusive  righ 
of  fishing  in  navigable  waters  may  be  acquired  by  prescription  8  and  in  several 
o  her  of  the  United  States  the  courts  have  either  expressed  the  opinion  or 
seem  to  have  assumed  that  such  a  right  may  be  .acquired  by  an  adverse  use 
and  enjoyment  sufficient  to  raise  a  belief  that  a  legislative  grant  has  been 
made.3 

1  Prescriptive  Title  in  England.  —  Hale,  De 
Tur'e  Maris,  c.  5;  Roval  Fishery  of  the  Banne, 
Davies  Rep.  149;  barter  v.  Murcot,  4  Burr. 
2162-  Orford  v.  Richardson,  4  T.  R.  437;  olun- 
dell  'v.  Catterall,  5  B.  &  Aid.  294,  7  E.  C.  L. 
I03;  Malcomson  v.  O'Dea,  10  H.  L.  Cas.  593; 
Rawstorne  v.  Backhouse,  L.  R.  3  C.  P.  07; 
Neill  v.  Devonshire,  L.  R.  8  App.  i35-  See 
also  3  Kent's  Com.  412. 

Prescriptive  Eight  May  Pass  as  Appurtenant  to 
a  Manor.  —  In  England  it  has  been  held  that  a 
prescriptive  right  to  a  several  fishery  in  a 
navigable  river  may  pass  as  appurtenant  to  a 
manor.    Rogers  v.  Allen,  1  Campb  309. 

Prescriptive  Right  to  Draw  Nets  on  Land  of  Ad- 
joining Owner.  — The  owners  of  a  fishery  in 
navigable  waters  may  acquire  by  prescription 
the  right  to  land  their  nets  on  the  land  of  an 
adjoining  proprietor.  Gray  v.  Bond,  2  Brod. 
&  B.  667,  6  E.  C.  L.  321.  .  . 

Public  Cannot  Acquire  by  Prescription  a  Right 
to  Pish  in  a  Several  Fishery.  —  Where  a  person 
has  a  several  fishery  in  navigable  waters,  the 
public  cannot  acquire  by  prescription  a  right 
to  fish  there.    Neill  v.  Devonshire,  L.  R.  8 

App.  135.  ,  . 

In  Canada  it  has  been  said  that  an  exclusive 
right  to  fish  in  tidal  waters  may  be  acquired 
by  prescription.  Dogerty  v.  Power,  Russell 
(Nova  Scotia)  419.  .  . 

2.  New  York  —  Exclusive  Fishery  m  Navigable 
Waters  Acquired  by  Prescription.  —  Gould  v. 
lames,  6  Cow.  (N.  Y.)  369-  See  also  Rogers 
v  Jones,  1  Wend.  (N.  Y.)  237,  19  Am.  Dec. 
403-  Brookhaven  v.  Strong,  60  N.  Y.  56,  affirm- 
ingi  Thomp.  &  C  (N.  Y.)  415.  . 

A  prescriptive  right  to  fish  in  navigable 
waters  gives  no  right  to  erect  huts  on  adjoin- 
ing lands.    Cortelyou  v.  Van  Brundt,  2  Johns. 

(N!  Y.)  357.  3  Am.  Dec-  439- 

Prescriptive  Title  to  Land  Cannot  Be  Acquired 
by  Planting  Oysters  Thereon.  —  People  v. 
Lowndes,  55  Hun  (N.  Y.)  469. 

3.  Obiter  Dicta  in  Other  States.  —  Chalker  v. 
Dickinson,  1  Conn.  382,  6  Am.  Dec.  250; 
Preble  v.  Brown,  47  Me.  284;  Com.  v.  Bailey, 
13  Allen  (Mass.)  541. 

In  Jones  v.  Johnson,  6  Tex.  Civ.  App.  262, 
the  plaintiff  claimed  a  title  by  prescription  to 
oysters  under  navigable  waters,  and  the  court 
held  that  such  title  was  not  made  out,  but 
apparently  did  not  deny  that  title  might  be  so 
acquired.  The  opinion  on  this  point  is  as 
follows.  "  Plaintiff  cannot  acquire  the  exclu- 
sive right  to  take  oysters  in  Highland  bay  by 
prescription.  It  is  within  the  power  of  the 
state,  as  the  owner  of  the  soil  under  the  water, 
to  grant  the  exclusive  right,  but  there  is  noth- 
ing in  this  case  to  authorize  the  presumption 
of  a  grant." 


In  a  Maryland  case,  Delaware,  etc.,  R.  Co. 
v.  Stump,  8  Gill  &  J.  (Md.)  5".  29  Am.  Dec- 
561,  the  court  expressly  stated  that  it  did  not 
desire  to  be  considered  as  expressing  an  opin- 
ion upon  the  question  whether  or  not  an  ex- 
clusive right  to  fish  in  navigable  waters  could 
be  acquired  by  prescription. 

In  Lakeman  v.  Burnham,  7  Gray  (Mass.) 
437,  Shaw,  C.  J.,  who  delivered  the  opinion  of 
the'  court,    said:    "  We  think  the  following 
propositions  are  well  established:  That  by  the 
Revolution,  and  by  the  acknowledgment  of 
our  independence  by  the  British  government, 
the  state  of  Massachusetts  succeeded  to  all 
public    rights  of    British  subjects,  whether 
originally  belonging  by  prerogative  to  the 
crown  or  exercised  and  administered  by  Parlia- 
ment in  due  course  of  law;  that  by  the  charter 
of  the  colony  of  Massachusetts  the  people  and 
settlers  of  the  territory  acquired  not  only  the 
right  of  soil,  but  a  right  to  the  shores  and  arms 
of  the  sea,  for  all  useful  purposes  of  naviga- 
tion and  fishery;   that  since  that  charter  no 
exclusive  right  of  navigation  or  fishery,  on  the 
seashores  or  in  the  bays  or  arms  of  the  sea, 
could  be  acquired,  except  under  the  authority 
of  the  colonial,  provincial,  or  constitutional 
government,  administered  by  the  legislature 
by  act  or  resolve;  that  though,  perhaps,  in  the 
absence  of  such  proof  by  act  or  resolve  such 
grant  might  be  proved  by  adverse  use  and  en- 
joyment, it  must  amount  to  that  degree  of  ex- 
clusive occupation  sufficient  to  raise  a  belief 
that  such  act  or  resolve  had  actually  been 
passed,  though  not  now  appearing;  and,  in 
general,  this  can  only  be  done  by  showing  an 
actual  possession  of  the  flats  where  the  tide 
ebbs  and  flows,  by  building  thereon  or  inclos- 
ing the  same,  so  as  to  exclude  the  access  of 
boats  and  vessels." 

Difficulties  in  Admitting  Prescriptive  Title  in 
United  States.  —  The  great  weight  of  authority 
supports  the  principle  that  no  right  to  exclu- 
sive fishery  in  navigable  waters  can  have  been 
granted  by  the  crown  since  Magna  Charta. 
See  supra,  this  title,  Right  to  Fish—  Within  the 
Territorial  Limits  of  a  State  — In  England. 
As  the  grantee  under  colonial  charters  in  the 
colonies  which  afterwards  became  the  United 
States  took  subject  to  the  public  right  of 
fishery,  and  as  the  legislatures  in  the  colonies 
and  in  the  states  formed  from  them  were,  as 
the  representatives  of  the  people,  the  only 
source  of  grants  of  exclusive  rights  of  fishery  in 
navigable  waters  (see  supra,  this  title,  Right  to 
pis]t  —  Within  the  Territorial  Limits  of  a  State 

 In  the  United  States),  the  recognition  of  such 

a  title  by  prescription  would  appear  to  involve 
the  presumption  of  lost  legislative  acts,  which, 
if  such  a  presumption  is  admissible  in  any 
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b.  In  Waters  Not  Navigable.  —  The  right  to  fish  in  nonnavigable 
waters  over  or  upon  the  soil  of  a  private  proprietor  may  be  acquired  as  inci- 
dent to  an  estate  of  freehold  1  by  an  uninterrupted  and  exclusive  occupation 
and  enjoyment,  adverse  to  the  owner  of  the  soil,  and  continued  for  twenty 
years,  or  for  the  period  of  time,  whatever  it  may  be,  limited  by  the  statute  of 
limitations  for  the  right  of  entry  upon  land.2 

c.  Right  to  Obstruct  the  Passage  of  Fish.  —  In  the  United  States  it 
has  generally  been  held  that  a  right  to  obstruct  the  free  passage  of  fish  in  a 
river  cannot  be  acquired  by  prescription.3  But  in  England  it  has  been  held 
that  a  right  to  maintain  a  fishing  weir  obstructing  the  passage  of  fish  in  a  non- 
navigable  stream  might,  at  common  law,  be  acquired  by  prescription.4 

3.  By  Treaty.  —  The  right  of  the  inhabitants  of  one  state  to  fish  in  the 
waters  of  another  state  may  be  acquired  by  treaty.5 


case,  would  be  a  presumption  in  derogation  of 
the  common  right.  It  is  a  general  principle 
that  neither  adverse  possession  (see  the  title 
Adverse  Possession,  vol.  i,  p.  876),  a  statute 
of  limitation  (see  the  title  Limitations  of  Ac- 
tions), nor  prescription  (Glaze  v.  Western,  etc., 
R.  Co.,  67  Ga.  761)  runs  against  the  state.  In 
England,  the  presumption  of  a  grant  before 
Magna  Charta,  while  nominally  a  presumption 
against  the  crown,  is  in  fact  a  presumption  in 
fa^or  of  the  royal  prerogative.  Perhaps  these 
considerations  account  for  the  fact  that  while 
obiter  expressions  founded  on  English  prece- 
dents, to  the  effect  that  an  exclusive  right  of 
fishery  in  navigable  waters  may  be  acquired 
by  prescription,  are  not  uncommon,  yet  there 
seems  to  be  only  one  direct  American  adjudica- 
tion upon  the  point,  Gould  v.  James,  6  Cow. 
(N.  V.)  369.  That  case  was  decided  upon  Eng- 
lish authorities  without  discussion. 

Fishing  in  Virtue  of  Common  Right.  —  Where 
the  act  of  fishing,  though  continued  for  many 
years,  is  explicable  as  the  exercise  of  a  com- 
mon right,  it  cannot  furnish  ground  for  the 
claim  of  an  exclusive  right.  Moulton  v.  Lib- 
bey,  37  Me.  493,  59  Am.  Dec.  57. 

Adverse  Possession  of  Oyster  Bed  under  Void 
Designation.  —  The  state  cannot  be  barred  from 
asserting  title  to  a  natural  oyster  bed  by  the 
adverse  possession  of  one  who  claims  under  a 
void  designation,  although  the  state  is  not  a 
party  to  the  action,  if  the  action  is  brought  by 
the  authority  and  on  behalf  of  the  state. 
Clinton  v.  Bacon,  56  Conn.  508.  See  also 
Cook  v.  Raymond,  66  Conn.  285. 

No  Adverse  Possession  Against  State  Incapable 
of  Granting.  —  Possession  of  land  covered  by 
water  within  the  ebb  and  flow  of  the  tide, 
though  continuous  and  adverse  for  twenty 
years,  will  not  confer  such  a  title  to  the  soil  as 
will  enable  a  person  to  maintain  trespass 
against  one  who  enters  thereon  and  catches 
fish  without  permission,  if  such  possession 
began  after  the  passage  of  an  act  providing 
that  "  no  patent  shall  hereafter  issue  for  land 
covered  by  navigable  waters."  Sollers  v. 
Sollers,  77  Md.  148,  39  Am.  St.  Rep.  404. 

1.  In  Massachusetts  the  cases  seem  to  leave 
undecided  the  question  whether  a  several 
fishery  in  private  waters  can  be  acquired  by 
prescription,  by  one  having  no  estate  of  free- 
hold. McFarlin  w.  Essex  Co.,  10  Cush. 
(Mass.)  304,  explaining  Melvin  v.  Whiting,  10 
Pick.  (Mass.)  295,  20  Am.  Dec.  524. 

2.  Acquisition  of  Prescriptive  Rights  in  Non- 
navigable   Waters — England.  —  Wickham  v. 
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Hawker,  7  M.  &  W.  63;  Clarke  v.  Mercer,  1 
F.  &  F.  492,  5  Com.  Dig.  290.  Compare  Til- 
bury v.  Silva,  45  Ch.  Div.  98. 

Connecticut.  —  Turner  v.  Hebron,  61  Conn 
175. 

Massachusetts.  —  Melvin  v.  Whiting,  10  Pick. 
(Mass.)  295,  20  Am.  Dec.  524;  Melvin  v.  Whit! 
ing,  13  Pick.  (Mass.)  184;  McFarlin  v.  Essex 
Co.,  10  Cush.  (Mass.)  304. 

New  Jersey.  —  Cobb  v.  Davenport,  33  N.  J. 
L.  223,  97  Am.  Dec.  718. 

Prescriptive  Right  Cannot  Be  Acquired  by  an 
Annual  Temporary  Use.  —  A  prescriptive  right 
to  a  fishing  privilege  in  private  waters  cannot 
be  acquired  by  an  annual  temporary  use  of  it, 
however  long  continued.  Nickerson  v.  Brack- 
ets 10  Mass.  212;  Cobb  v.  Davenport,  32  N.  J. 
L.  369. 

Use  Considered  Permissive  Not  Adverse.  —  When 

the  owner  of  a  fishery  does  not  himself  work 
it  for  profit,  but  suffers  the  public  to  fish  in  it 
without  objection,  a  user  by  an  individual 
which  is  not  distinguished  from  that  of  the 
public  will  be  considered  permissive,  and  not 
adverse,  unless  there  is  evidence  that  it  was 
under  a  claim  of  right  in  himself,  and  that  the 
owner,  knowing  of  such  claim,  acquiesced  in 
it.    Cobb  v.  Davenport,  32  N.  J  L.  369. 

Prescriptive  Right  Cannot  Be  Acquired  by  an 
Indefinite  Class  of  Persons.  —  A  right  to  take 
fish  in  a  private  fishery  cannot  be  claimed  by 
prescription  in  behalf  of  a  large  indefinite  class 
of  persons.  Tilbury  v.  Silva,  45  Ch.  Div.  98. 
See  also  Gate  ward's  Case,  6  Coke  59*; 
Winder  v.  Blake,  4  Jones  L.  (49  N.  Car.)  332. 

The  Public  Cannot  Acquire  by  Prescription 
a  right  to  fish  in  nonnavigable  waters.  Hud- 
son v.  MacRae,  4  B.  &~  S.  585,  116  E.  C.  L. 
585;  Murphy  v.  Ryan,  2  Ir.  C.  L.  Rep.  143; 
Smith  v.  Andrews,  (1891)  2  Ch.  678;'  Har- 
greaves  v.  Diddams,  L.  R.  10  Q.  B.  5S2; 
Pearce  v.  Scotcher,  9  Q.  B.  Div.  162;  Turner  v. 
Hebron,  61  Conn.  175;  Cobb  v.  Davenport,  33 
N.  J.  L.  223,  97  Am.  Dec.  718. 

3.  Right  to  Obstruct  the  Passage  of  Fish  Cannot 
Be  Acquired  by  Prescription.  —  Parker  v.  People, 
in  111.  581,  Dicket,  J.,  dissenting;  Cottrill  v. 
Myrick,  12  Me.  222;  Stoughton  v.  Baker,  4 
Mass.  522,  3  Am.  Dec.  236;  State  -■.  Roberts, 
59  N.  H.  256,  47  Am.  Rep.  199. 

4.  Rule  in  England.  —  Rolle  v.  Whyte,  L.  R. 
3  Q.  B.  286;  Leconfield  v.  Lonsdale,  L.  R.  5 
C.  P.  657,  explaining  Weld  v.  Hornbv,  7  East 
195- 

5.  Rights  Acquired   by   Treaty.  —  The  Ship 

"  Frederick  Gerring,  Jr.,"  v.  Reg.,  27  Can. 
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Treaties  of  the  United  States  with  Indian  Tribes.  A  treaty  OI  the  United  States 
™th  a r be  of  Indians  which  secures  to  the  Indians  the  right  of  taking  fish 
-      usua  and  accustomed  grounds  in  common  with  all  citizens'  does  not 

I  to  such  Indians  any  exclusive  or  special  privilege,  but  only  such  rights 
Is  mavb enjoyed  by  aU  citizens  in  common,  and  valid  laws  effective  to 
aDrWge  the Thing  rights  of   citizens  are  equally  effective  as  against  the 

IndiaiCannot  Be  Acquired  by  Dedication.  -  A  right  of  fishing  in  private  waters 
rannnt  be  acquired  by  the  public  by  dedication.  ( 

"  5  Canno  Be  Claimed  by  Custom.  -  A  right  to  take  fish  ,n  another s  fishery 
being  a  profit  a  prendre,  cannot  be  claimed  by  custom.-1 


Sup.  Ct.   Rep.  271,  affirming  5  Can.  Exch 
Den    164   construing  the  convention  ot  18I8 
■between  England  and  the  United  States  as  to 
the  rights  of  the  inhabitants  of  the  United 
States  to  fish  in  certain  Canadian  waters. 

Compact  Between  Maryland  and  Virginia.  —  By 
a  compact  entered  into  between  Maryland  and 
Virginia  in  relation  to  the  waters  of  Chesa- 
peake bay  and  the  Potomac  and  Pocomoke 
rivers  it  was  provided  that  the  right  of  fishing 
in  the'Potomac  river  should  be  common  to  the 
citizens  of  both  states,  and  that  all  laws  and 
regulations  that  might  be  necessary  for  the 
preservation  of  fish  in  the  Potomac  should  be 
made  with  the  mutual  consent  and  approba- 
tion of  both  states.  This  compact  has  been 
held  not  to  be  a  "  treaty,  confederation,  or 
alliance,"  forbidden  by  art.  6  of  the  Articles  of 
•Confederation,  and  to  be  in  force  since  the 
adoption  of  the  Constitution.  Wharton  v. 
Wise,  153  U.  S.  155;  Ex  p.  Marsh,  57  Fed. 

RlJnder'this  compact  a  citizen  of  Maryland  is 
liable  to  prosecution  and  conviction  for  violat- 
ing a  Virginia  statute  regulating  fishing  in  the 
Potomac  river,  if  it  is  enacted  with  the  con- 
sent and  approbation  of  the  state  of  Mary- 
land, and  that  state  has  a  similar  statute. 
Hendricks  v.  Com.,  75  Va.  934- 

But  a  Maryland  statute  which  attempted  to 
regulate  fishing  in  the  Potomac  river,  but  which 
was  not  assented  to  by  Virginia,  was  held  to 
be  void.    State  v.  Hoofman,  9  Md.  28. 

The  compact  does  not  extend  to  Pocomoke 
Tiver  or  sound.    Wharton  v.  Wise,  153  U.  S. 

2"  Where  Offenses  Committed  upon  Waters  Cov- 
ered by  the  Compact  Are  to  Be    Tried.  —The 
provision  of  the  tenth  section  of  the  compact 
of  1785.  that  all  crimes  or  offenses  committed 
upon  the  waters  forming  the  subject  of  the 
agreement,  by  citizens  of  either  state  against 
citizens  of  the  other,  shall  be  tried  in  the  courts 
of  the  state  of  which  the  offender  is  a  citizen, 
does  not  apply  to  an  offense  committed  by  a 
citizen  of  Maryland  against  the  state  of  Vir- 
ginia herself,  as  distinguished  from  her  citi- 
zens, by  violating  her  laws  made  for  the 
regulation  of  her  public  fisheries  in  waters  cov- 
ered by  the  compact.    Wharton  v.  Wise,  153 
U.  S.  155;  Hendricks  v.  Com.  75  Va.  934. 

1,  Treaties  with  the  Indians.  —  U.  S.  v. 
Alaska  Packers'  Assoc.,  79  Fed.  ReP-  I52'.  The 
James  G.  Swan,  50  Fed.  Rep.  108;  U.  S.  v. 
Winans,  73  Fed.  Rep.  72.  But  see  U.  S.  v. 
Taylor,  3  Wash.  Ter.  88. 

2.  The  Public  Cannot  Acquire  a  Right  of  Fish- 
ing by  Dedication.— In  Cobb  v.  Davenport,  33  N 


J.  L.  223,  97  Am.  Dec.  718, the  court, per  Depue, 
J.,  said:  "  The  same  reason  which  invalidates 
the  claim  when  made  by  custom  is  decisive 
against  it  when    made  under  a  dedication. 
*    *    *    The  cases  cited  by  the  defendant's 
counsel  do  not  sustain  the  position  that  a  right 
of  profit  in  lands,  to  be  enjoyed  by  individuals 
of  the  community  for  their  private  emolument, 
can  be  acquired  under  a  dedication  to  public 
uses.    M'Connell  v.  Lexington,  12  Wheat.  (U. 
S.)  582,  was  much  relied  on.    In  that  case  it 
was  held  that  the  right  to  the  use  of  a  spring 
by  the  inhabitants  of  a  town  might  be  acquired 
by  dedication;  but  the  right  to  take  water  from 
a  well  or  spring  for  domestic  purposes  is  a 
mere  easement,  and  not  a  right  of  profit  a 
prendre.    *    *    *    In  the  later  cases  in  this 
country  the  doctrine  of  dedication  to  public 
uses  has  been  given  a  wide  application;  but 
it  has  never,  I  believe,  been  carried  so  far  as 
to  embrace  within  its  scope  a  claim  of  the 
character  of  that  sought  to  be  set  up  under  this 
plea     As  applied  to  uses  which  are  strictly 
public,  as  promotive  of   the   intercourse  of 
travel  in  the  community,  or  affording  public 
parks  for  health  or  recreation,  the  doctrine  is 
well  enough.    Beyond  that,  to  give  it  a  wider 
range,  so  as  to  include,  practically,  the  divest- 
ing the  owner  of  the  fee  of  the  substantial  bene- 
fits incident  to  the  ownership  of  lands,  for  the 
benefit  of  others  as  members  of  the  community, 
for  uses  which  are  in  no  sense  public,  without 
the  intervention  of  the  ordinary  assurances  for 
creating  interests  or  rights  in  lands,  would  be 
an  unwarrantable  invasion  of   the  right  of 
private  property,  and  subversive  of  the  prin- 
ciples of  the  common  law."    See  also  Smith  v. 
Andrews,  (1891)  2  Ch.  678. 

In  Lembeck  v.  Nye,  47  Ohio  St.  336,  21  Am. 
St.  Rep.  828,  Bradbury,  J.,  without  alluding 
to'the  authorities  which  declare  that  dedication 
cannot  give  to  the  public  title  to  a  fishery,  held 
that  the  evidence  in  the  case  before  him  was 
insufficient  to  establish  a  case  of  dedication 

Abandonment.  — In  Neill  v.  Devonshire  L. 
R  8  App  135,  upon  the  claim  that  the  public 
had  acquired  title  as  against  the  owner  of  a 
several  fishery  by  "abandonment,  it  was 
held  that  that  term  has  no  legal  meaning  as  to 
an  incorporeal  hereditament,  such  as  a  several 
fishery,  which  can  pass  only  by  deed  _ 

3  Bight  to  Take  Fish  Cannot  Be  Claimed  by 
Custom  —  England.  —  Bland  v.  Lipscombe,  4 
El  &  Bl.  713,  note  a,  82  E.  C.  L.  713,  note  a; 
Any  -Gen.  v.  Mathias,  4  K.  &  J-  579;  Murphy 
v.  Ryan,  2  Ir.  C.  L.  Rep.  155;  Smith  v.  An- 
drews, (1891)  2  Ch.  678;  Race  v.  Ward,  4  El. 
&  Bl.  702,  82  E.  C.  L.  702. 
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rule  is  that  if  such  a  custom  were  allowed  it  might  and  probably  would  result 
in  the  destruction  of  the  subject-matter  to  which  it  applied  ' 

6.  Clearing  Out  a  Fishing  Place.  -  Clearing  out  a  fishing'  place,  whether  in 
navigable  or  nonnavigable  waters,  does  not  give  an  exclusive  righ   of  fishinV? 

VIII.  LIABILITY  FOE  INJUEIES  TO  FISHING  RIGHTS  AND  FOE  ViolATIOn/ov 

Fisheey   Regulations- 1.   Civil   Liability  -  Remedies  _  /  A   no"  \Z 

Damages.  -  As  a  general  rule,  any  one  who  infringes  another's  fishing  rJh£ 
is  liable  in  damages  therefor,  which  may  be  recovered  bv  the  «wI5 
in  a  civil  action.3  Examples  of  such  JringeSTto^  Zages^aJ 
be  recovered  are  entering  or  taking  fish  from  a  private  fishery  ^  Ak^nJ 
another  s  oysters  from  his  private  oyster  bed  in  navigable  waters  or  d ^ 
mg  oysters  ,n  such  abed-  erecting  fixtures  for  taking  fish  at  a 'place  where' 


Massachusetts.  —  Waters  v.  Lilley,  4  Pick 
(Mass.)  145,  16  Am.  Dec.  333. 

New  Jei -sty.  —  Cobb  v.  Davenport,  32  N  J 
L.  369.  33  N.  J.  L.  223,  97  Am.  Dec.  718. 

North  Carolina.  —  Winder  v.  Blake,  4  Jones 
L.  (49  N.  Car.)  332. 

See  also  Hudson  v.  MacRae,  4  B.  &  S.  585, 
it6  E.  C.  L.  585;  Grimstead  v.  Marlowe,  4  t' 
R.  717;  McFarlin  v.  Essex  Co.,  10  Cush' 
(Mass.)  304;  Gateward's  Case,  6  Coke  59/;. 

Customary  Use  Not  to  Be  Eevoked  Without 
Notice.  —  In  Michigan  it  has  been  held  that  as 
it  has  always  been  customary  to  permit  the 
public  to  fish  in  small  lakes  and  ponds,  one 
fishing  in  such  a  body  of  water  cannot  be 
treated  as  a  trespasser  by  the  owner  of  the 
land  about  the  lake  or  pond  for  passing  over 
such  land,  unless  notice  that  such  passage 
will  not  be  allowed  has  been  given.  Marsh  v 
Colby,  39  Mich.  626,  33  Am.  Rep.  439. 

Title  to  Fishery  Impressed  with  Trust  for  Cer- 
tain Class.  —  In  Goodman  v.  Saltash,  L.  R.  7 
APP-  633,  it  was  held  that  where  the'  title  to  a 
fishery  could  be  established  only  by  proof  of 
user,  the  whole  character  of  the  user  must  be 
taken  into  account,  and  it  might  show  that  the 
fishery  was  impressed  with  a  trust  in  favor  of 
the  free  inhabitants  of  a  certain  borough. 

In  North  Carolina  it  has  been  held  that  in 
that  state  no  custom  can  change  or  supersede 
the  common  law,  and  on  this  ground  the 
courts  have  refused  to  recognize  a  custom  to 
take  fish  in  a  private  fishery.  Winder  v.  Blake 
4  Jones  L.  (49  N.  Car.)  332. 

Custom  of  Manor. —  A  custom  for  the  com- 
moners, copyholders,  and  ancient  freeholders 
of  a  manor,  and  their  tenants,  and  the 
dwellers  in  the  parish  and  manor,  to  have 
common  of  fishery  over  the  lord's  waters  on 
the  waste  of  the  manor,  and  to  take  and  to 
carry  away  fish  as  a  profit  a  prendre,  is  un- 
reasonable and  bad.  Allgood  v.  Gibson,  34 
L.  T.  N.  S.  883.  But  see  Priest  v.  Archer,  51 
J.  P.  725;  Tilbury  v.  Silva,  45  Ch.  Div.  98- 
Gateward's  Case,  6  Coke  59^. 

1.  Season  for  Eule.  —  Bland  v.  Lipsombe  4 
El.  &  Bl.  713  note  a,  82  E.  C.  L.  713  noteV 
Race  v.  Ward,  4  El.  &  Bl.  702.  82  E.  C.  L.  702. 

A  Permissive  Authority  Cannot  Eipen  into  a 
Customary  Eight.  —  Mills  v.  Colchester   L  R 
2  C.  P.  476. 

2.  Exclusive  Eight  Not  Acquired  by  Clearing 
Out  a  Fishing  Place.  —  Freary  v.  Cooke  14 
Mass.  488;  Westfall  v.  VanAnker,  12  John?. 
(N.  Y.)  425;  Collins  v.  Benbury,  5  Ired.  L.  (27 
N.  Car.)  118,  42  Am.  Dec.  155. 

5S4 


But  in  Connecticut  it  has  been  held  that  one 
who  clears  and  occupies  a  fishing  place  in  the 
bed  of  a  navigable  river  acquires  an  exclusive 
right  to  fish  there,  so  long  as  he  continues  his 
occupancy  in  the  fishing  seasons.  Pitkin  v 
Olmstead,  1  Root  (Conn.)  217.  See  Munson  v 
Baldwin,  7  Conn.  168. 

#  3.  As  to  the  Proper  Actions  for  Injuries  to  Fish 
ing  Eights,  see  the  Encyclopaedia  of  Pleading 
and  Practice,  vol.  9,  p.  10. 

Damages  Cannot  Be  Eecovered  Where  Fishery  I» 
Worthless. -Tinicum  Fishing  Co.  v.  Carter 
90  Pa.  St.  85,  35  Am.  Rep.  632. 

Consequential  Injuries  Caused  by  Erection. 
Authorized  by  the  State.  -  Damages  cannot  be 
recovered  for  consequential  injuries  to  a  fishery 
caused  by  erections  constructed  under  a  license 
from  the  state.  Tinicum  Fishing  Co.  v  Car- 
ter, 61  Pa.  St.  21,  roo  Am.  Dec.  597.  90  Pa  St 
85.  35  Am.  Rep>  632.  Otherwise,  of  course' 
where  the  damage  results  from  careless  conl 
struction  Alexandria,  etc.,  R.  Co.  v.  Faunce, 
31  Gratt.  (Va.)  761. 

4.  Liability  for  Entering  or  Taking  Fish  from  % 
Private  Fishery  —  Connecticut.  —  Turner  v 
Hebron,  61  Conn.  175. 

Illinois.  —  Beckman  v.  Kreamer,  43  111  447 
92  Am.  Dec.  146.  ' 

Massachusetts.  —  Waters  v.  Lilley,  4  Pick 

1  p"^0^5,  l(\Am"  DeC-  333 :  Com-  Ch*P^< 
5  Pick.  (Mass.)  199,  16  Am.  Dec.  386 

New  Jersey.  —  Cobb  v.  Davenport.  32  N  1 
L.  369.  v       3       ■  J- 

t  NIrtk  ,  Carolina-  —  Collins  v.  Benbury,  5 
Ired.  L.  (27  N.  Car.)  118,  42  Am.  Dec.  155  ' 

Hawaii.  —  Shipman    v.    Crown    Lands  6 
Hawaiian  351. 

Breaking  and  Entering  a  Several  Fishery  is 
actionable,  though  r,o  fish  are  taken.  Holford 
v  Bailey,  13  Q.  B.  426,  66  E.  C.  L.  426  8  Q 
B.  1000,  55  E.  C.  L.  1000;  Patrick  v.  Green- 
way,  cited  m  Mellor  v.  Spateman,  1  Saund. 
346*,  note  2. 

Landing  Fish  on  Another's  Land  adjoining 
navigable  water  is  actionable.    Bickel  v  Polk 
5  Harr.  (Del.)  325. 

5.  Taking  or  Destroying  Oysters  —  Connecticut 
—  Oallup  v.  Tracy,  25  Conn.  10. 

Massachusetts.  —  Keene  v.  Gifford,  i<8  Mass. 
120. 

Nen ,  Jersey.  —  Paul  v.  Hazleton,  37  N.  J.  L. 
106;  Wooley  v.  Campbell,  37  N.  I.  L.  163- 
Metzger  v.  Post,  44  N.  J.  L.  74.  43  Am.  Rep.' 
34i ;  Grace  v.  Willets,  50  N.  J.  L.  414 
,JV"K  York- ,~Fleet  Hegeman,  14  Wend. 
(N.  Y.)  42;  McCarty  v.  Holman,  22  Hun  (N. 
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another  has  the  exclusive  right  to  erect  such  fixtures;  1  causing  a  superfluity 
of  water  to  overflow  another's  fishery;2  obstructing  the  passage  of  fish  in  a 
nonnavigable  river  to  the  injury  of  a  private  fishery  therein;3  polluting  such 
a  river  and  thereby  causing  damage  to  the  fishery  of  another ;  *  and  interfer- 
ing with  or  injuring  another's  fishing  apparatus  in  navigable  waters.       _  _ 

Measure  of  Damages.  —  The  amount  of  damages  to  be  recovered  for  an  injury 
to  fishing  rights  is  commensurate  with  the  injury  done,  having  regard  to  all 
the  circumstances  of  each  particular  case.6    But^  statutes  sometimes  prescribe 

oenal  damages.7  ....         c  ,  ■ 

b  Injunction  and  Abatement  —  injunction.  —  Certain  injuries  to  nsning 
rights  which  if  permitted  would  be  irreparable,  or  for  which  the  law  furnishes 
no  adequate  remedy,  may  be  restrained  by  injunction.  Thus,  fishing  in 
another's  private  fishery  without  right,  or  otherwise  directly  interfering  with 
the  ri^ht  of  fishing  of  another  person,8  excluding  the  public  from  a  public 
fishery  9  and  polluting  a  fresh-water  stream  to  the  injury  of  a  private  fishery 


Y  )  53-  Decker  v.  Fisher,  4  Barb.  (N.  Y.)  592; 
Lowndes  v.  Dickerson,  34  Barb.  (N.  Y.)  586; 
Brookhaven  v.  Strong,  60  N.  Y.  56,  affirming;  1 
Thomp.  &  C  (N.  Y.)  415:  Robins  v.  Ackerly, 
91  N.  Y.  98,  affirming  24  Hun  (N.  Y.)  499;  Post 
v.  Kreischer,  103  N.  Y.  no. 

That  the  Oysters  Are  Mixed  with  Natural 
Oysters  Will  Not  Affect  the  Liability.— Wooley  v. 
Campbell,  37  N.  J.  L.  163. 

1.  Erecting  Fixtures  for  Taking  Fish  Where 
Another  Has  Exclusive  Right.  —  Matthews  v. 
Treat,  75  Me.  594.  Compare  Locke  v.  Motley, 
2  Gray  (Mass.)  265. 

2.  Overflowing  Another's  Fishery.  —  Courtney 
v.  Collet,  1  Ld.  Raym.  272. 

3.  Obstructing  Passage  of  Fish  in  Nonnavigable 
River.  —  Leconrield  v.  Lonsdale,  L.  R.  5  C.  P. 
657,  explaining  Weld  v.  Hornby,  7  East  195; 
Hamilton  v.  Donegall,  3  Ridgew.  267;  Barden 
v.  Crocker,  10  Pick.  (Mass.)  383.  But  see  the 
opinion  of  Shaw,  C.  J.,  in  Com.  v.  Essex  Co., 
13  Gray  (Mass.)  239. 

Obstructing  Passage  of  Fish  in  Navigable  River. 
—  But  it  has  been  held  that  no  private  right  of 
action  accrues  for  an  unauthorized  obstruction 
to  the  passage  of  fish  in  a  navigable  river. 
Bailey  v.  Philadelphia,  etc.,  R.  Co.,  4  Harr. 
(Del.)  389,  44  Am.  Dec.  593. 

4.  Polluting  Nonnavigable  River.  —  Aldred  s 
Case  9  Coke  59;  Fitzgerald  v.  Firbank,  (1897) 
2  Ch.  96,  76  L.  T.  N.  S.  584,  66  L.  J.  Ch.  529; 
Bidder  v.  Croydon  Local  Board,  6  L.  T. 
N.  S.  778;  Seaman  v.  Lee,  10  Hun  (N.  Y.) 
607. 

5.  Destroying  Fishing  Apparatus.  —  Rose  y. 
Belyea,  12  New  Bruns.  109;  Lincoln  v.  Davis, 
53  Mich.  375,  51  Am.  Rep.  116;  Boatwright  v. 
Bookman,  Rice  L.  (S.  Car.)  447- 

No  Action  Lies  for  Anticipating  Another  Fisher- 
man in  Taking  Fish.  —  But  where  fishermen  are 
fishing  in  public  waters,  an  action  will  not  lie 
by  one  of  them  against  another  for  anticipat- 
ing him  in  a  capture  of  fish  which  had  not 
been  appropriated.  Stevens  v.  Jeacocke,  n 
Q.  B.  731,  63  E.  C.  L.  731. 

So  it  has  been  held  that  an  action  will  not 
lie  for  erecting  a  fish  weir  between  high-water 
and  low-water  marks  in  an  arm  of  the  sea, 
whereby  fish  which  would  otherwise  have 
been  caught  in  the  plaintiff's  weir  were  caught 
by  the  defendant.  Cheney  v.  Guptill,  13  New 
Brans  379. 

6.  Measure  of  Damages  for  Injuries  to  Fishing 


585 


Rights.  —  Venning  v.  Steadman,  9  Can.  Sup. 
Ct.  Rep.  206,  overruling  22  New  Bruns.  639; 
Wooley  v.  Campbell,  37  N.  J.  L.  163. 

For  Landing  Fish  on  Another's  Land  adjoining 
navigable  waters,  where  no  material  injury  is 
done,  only  nominal  damages  can  be  recovered. 
Bickel  v.  Polk,  5  Harr.  (Del.)  325. 

Converting  Another's  Whale.  —  Bourne  v. 
Ashley,  1  Lowell  (U.  S.)  27,  disapproving  Tabet 
v.  Jenny,  1  Sprague  (U.  S.)  315:  Baitlett  v. 
Budd,  1  Lowell  (U.  S.)  223;  Ghen  v.  Rich,  8 
Fed.  Rep.  159. 

7.  Thus  under  Pub.  Stat.  Massachusetts 
(1882),  c.  91,  §  99,  any  person  who  takes  oys- 
ters, without  the  consent  of  the  licensee,  from 
any'flats  or  creeks  licensed  to  another  is  liable 
to  such  licensee  in  treble  damages. 

Joint  Fishers  —  Recovery  Against  One  a  Bar.  — 
Under  a  statute  regulating  fisheries,  which  im- 
poses a  penalty  for  each  fish  taken  in  violation 
of  its  provisions,  and  gives  a  civil  action  for 
its  recovery,  if  several  persons  join  in  taking 
the  same  fish  a  recovery  and  satisfaction 
against  one  of  the  offenders  is  a  good  bar  to 
an  action  brought  against  the  others.  Boutelle 
v.  Nourse,  4  Mass.  431. 

8.  Injunction  —  Interfering  with  Another's 
Right  of  Fishing.  —  Smith  v.  Andrews,  (1891)  2 
Ch  678;  Heckman  v.  Swett,  107  Cal.  276;. 
Britton  v.  Hill,  27  N.  J.  Eq.  389;  Walker  v. 
Stone,  17  Wash.  578.  Compare  Stannard  v. 
Hubbard,  34  Conn.  370. 

The  lessees  of  a  sea  fishery  are  not  entitled 
to  an  injunction  to  restrain  trespassing  and 
fishing  in  their  fishery,  if  irreparable  damage 
is  not  being  done  thereby  and  they  have  an 
adequate  remedy  at  law.  Shipman  ;■.  Crown 
Lands,  6  Hawaiian  351. 

9.  Excluding  Public  from  Public  Fishery. — 
Hettrick  v.  Page,  82  N.  Car.  65. 

An  obstruction  in  a  navigable  stream  which 
precludes  others  from  fishing  there  may  be  en- 
joined at  the  suit  of  one  engaged  in  the  busi- 
ness of  fishing  in  such  stream,  who  sues  on 
behalf  of  himself  and  others  similarly  situated. 
Morris  v.  Graham,  16  Wash.  343. 

Interference  with  Treaty  Rights  of  Indians.  — 
Where  a  trihe  of  Indians  have  a  right,  by 
treaty  with  the  United  States,  to  fish  in  com- 
mon with  the  public  in  certain  waters,  an  in- 
terference with  that  right  may  be  restrained 
by  injunction.  U.  S.  v.  Winans,  73  Fed.  Rep. 
72;  U.  S.  v.  Taylor,  3  Wash.  Ter.  88. 
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therein  1  are  wrongs  for  which  injunctions  have  been  granted. 

Abatement  —  Unauthorized  Obstructions  in  Navigable  Waters.  —  At  Common  law,  and 

by  statute  in  some  states,  an  unauthorized  obstruction  to  the  passage  of  fish 
or  to  the  public  right  of  fishing,  in  navigable  waters,  is  a  public  nuisance  and 
liable  to  abatement.2 

Fishing  Devices  Used  in  Contravention  of  Law.  —  Under  statutes  in  Englafld  and  in 

a  number  of  the  United  States,  nets,  seines,  and  other  devices  used  for  taking 
fish  in  contravention  of  law  are  liable  to  abatement,3  but  the  method  pre- 
scribed by  the  statute  must  be  strictly  pursued.4 

2.  Criminal  or  Penal  Liability  —  a.  At  Common  Law  —  (i)  For  Obstruct- 
ing the  Passage  of  Fish.  —  At  common  law  an  unauthorized  obstruction  to  the 
passage  of  fish  in  a  navigable  river  is  a  public  nuisance,  and  may  be  indicted 
as  such.5  Such  an  obstruction  in  a  nonnavigable  river  has  also  been  regarded 
as  a  public  nuisance,6  but  as  to  this  the  authorities  are  not  entirely  unanimous.7 

(2)  When  Fish  Are  the  Subject  of  Larceny.  —  Fish  in  an  open  river  or  pond 
are  not  the  subject  of  larceny.8  But  larceny  may  be  committed  of  fish  in  a 
trunk  or  net.9 

Oysters.  —  If  oysters  are  planted  by  an  individual  in  navigable  waters,  in  a 
place  where  oysters  do  not  grow  naturally,  and  the  spot  is  so  designated  by 
stakes  or  otherwise  that  the  oysters  can  be  readily  distinguished  from  others 
in  the  same  waters,  such  oysters  are  the  subject  of  larceny.10 

b.  BY  STATUTE  —  (1)  For  Violating  Statutes  Regulating  Fisheries  —  (a)  In 
General.  —  Under  most  of  the  statutes  which  have  been  enacted  for  the  protec- 
tion and  preservation  of  fish,  and  which  for  this  purpose  regulate  and  restrict 
fishing  rights,11  persons  violating  their  provisions  are  rendered  criminally  or 
penally  liable.  Penalties  which  have  been  imposed  for  such  violations  are 
fines,  imprisonment,  and  the  forfeiture  and  destruction  of  articles  used  in 
effecting  the  violation  and  of  the  fish  illegally  taken. 12 


1.  Polluting  Fresh-water  Stream.  —  Atty.-Gen. 
v.  Birmingham,  4  K.  &  J.  528;  Oldaker  z. 
Hunt,  31  Eng.  L.  &  Eq.  503,  6  De  G.  M.  &  G. 
376,  affirming  19  Beav.  485;  Auy.-Gen.  v. 
Luton  Local  Board  of  Health,  2  Jur.  N.  S.  180; 
Bidder  v.  Croydon  Local  Board,  6  L.  T.  N.  S. 
778;  Seaman  v.  Lee,  10  Hun  (N.  Y.)  607; 
Threatt  v.  Brewer  Min.  Co.,  49  S.  Car.  95. 

2.  Obstructions  in  Navigable  Waters  May  Be 
Abated.  —  Clinton  v.  Bacon,  56  Conn.  508; 
Bailey  v.  Philadelphia,  etc.,  R.  Co.,  4  Harr. 
(Del.)  389,  44  Am.  Dec.  593. 

Fish  Trap  Not  Obstructing  Passage  of  Fish  Can- 
not Be  Abated.  —  Boatvvright  z\  Bookman,  Rice 
L.  (S.  Car.)  447. 

Planting  Oysters  in  Public  Waters  is  not  such 
a  special  appropriation  of  those  waters  as  jus- 
tifies the  removal  of  the  oysters  as  a  nuisance, 
unless  they  interfere  with  the  rights  of  the 
public,  such  as  the  rights  of  navigation  and 
fishing.  State  v.  Taylor,  27  N.  J.  L.  117,  72 
Am.  Dec.  347. 

But  Oysters  Planted  by  a  Private  Individual 
upon  a  Natural  Clam  Bed  in  navigable  waters 
constitute  a  public  nuisance,  which  any  per- 
son may  abate,  so  far  as  is  necessary  to  enable 
him  to  enjoy  the  right  of  taking  clams  from 
the  natural  bed,  provided  he  acts  in  good  faith, 
with  reasonable  care,  and  does  no  unnecessary 
damage  to  the  oysters.  Brown  v.  DeGroff,  50 
N.  J.  L.  409,  7  Am.  St.  Rep.  749. 

3.  Abatement  of  Fishing  Devices  Used  in  Contra- 
vention of  Law.  —  Williams  v.  Blackwall,  2  H. 
&  C.  33,  9  Jur.  N.  S.  579;  Garnett  v.  Back- 
house, L.  R.  3  Q.  B.  30;  Lawton  v.  Steele,  152 
U.  S.  133;  Rea  v.  Hampton,  101  N.  Car.  51, 
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q  Am.  St.  Rep.  21;  Hettrick  v.  Page,  82  N. 
Car.  65. 

4.  Bulbrook  v.  Goodere,  3  Burr.  1768. 

5.  Obstructions   to  the    Passage  of   Fish.  — 

Bailey  v.  Philadelphia,  etc.,  R.  Co.,  4  Harr. 
(Del.)  389,  44  Am.  Dec.  593. 

6.  Obstruction  in  Nonnavigable  Biver.  —  Weld 
v.  Hornby,  7  East  195,  3  Smith  244;  Parker  v. 
People,  in  111.  581;  Com.  v.  Chapin,  5  Pick. 
(Mass.)  199,  16  Am.  Dec.  3S6;  State  v.  Frank- 
lin Falls  Co.,  49  N.  H.  240,  6  Am.  Rep.  513. 

In  Massachusetts  it  has  been  held  that  an  in- 
dictment at  common  law  for  a  nuisance  does 
not  now  lie  for  obstructing  the  passage  of  fish 
by  a  dam  across  an  unnavigable  river;  but 
recourse  must  be  had  to  the  statute  remedy. 
Com.  v.  Chapin.  5  Pick.  (Mass.)  199, 16  Am.  Dec. 
386;  Com.  v.  Essex  Co.,  13  Gray  (Mass.)  239. 

7.  In  a  Eecent  English  case  it  has  been  held 
that  an  obstruction  to  the  passage  of  fish  in  a 
nonnavigable  stream  is  not  a  public  nuisance. 
Leconfield  v.  Lonsdale,  L.  R.  5  C.  P.  657, 
qualifying  Weld  v.  Hornby,  7  East  195,  3 
Smith  244. 

8.  Fish  in  an  Open  Biver  or  Pond.  —  4  Black. 

Com.  235;  1  Hale  P.  C.  511;  Foster  366;  1 
Hawk.  P.  C.  144. 

9.  Fish  in  a  Trunk  or  Net.  —  4  Black.  Com. 
235;  1  Hale  P.  C.  511 ;  Foster  366,  note;  I 
Hawk.  P.  C.  144. 

10.  Larceny  of  Oysters.  —  State  v.  Taylor,  27 
N.  J.  L.  117,  72  Am.  Dec.  347. 

11.  See  supra,  this  title,  Statutory  Regulation 
of  Fisheries. 

12.  Statutory  Criminal  Liability  —  England.  — 
Bulbrook  v.  Goodere,  3  Burr.  176?;  Stevens  v. 
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(I)  Bearing  Sea  Seal  Fisheries  —  Killing  Fur-bearing  Animals  Within  the  Three-mile  Limit. 

The  Revised  Statutes  of  the  United  States  1  forbid  the  killing  of  fur-bearing 
Inimals  within  "  the  dominion  of  the  United  States  in  the  waters  of  Behring 
tT'  hat  is,  within  three  miles  of  the  shores  of  Alaska,*  under  penalty  of 
forfeiture  of  vessels  so  engaged.  But  the  secretary  of  the  treasury  1S  empow- 
ered to  authorize  the  killing  of  such  animals,  except  fur  seals,  under  such 
regulations  as  he  may  prescribe.3  . 

Violating  Statutes  Enacted  to  Give  Effect  to  the  Behring  Sea  Award.  —  lo  give  enect  to 
the  Behring  sea  award,  statutes  have  been  enacted  in  the  United  States  and 
in  England ^forbidding,  under  penalty  of  forfeiture  of  the  vessels  so  engaged, 
the  taking  of  seals  in  certain  waters  by  vessels  of  the  respective  countries. 


Jeacocke,  II  Q.  B.  73L  63  E.  C.  L.  731;  Gar- 
rett v.  Backhouse,  L.  R.  3  9-  B.  30;  Moulton 

Wilby,  2  H.  &  C  25,  9  Cox  C.  C  318,  9  Jur- 
N  S  472,  32  L.  J.  M.  C.  164,  n  W.  R.  670  8 
L  T  N.  S.  284;  Barnacott  v.  Passmore,  19  Q. 
B  Div  75-  Ruther  v.  Harris,  1  Exch.  Div.  97, 
45  L.  }.  M.'  C.  103,  33  L.  T.  N.  S.  825. 

Connecticut.  —  Averill  v.  Hull,  37  Conn  320; 
State  v.  Decker,  46  Conn.  241;  State  v.  Nash, 
62  Conn.  47.  ,      ,  ,„  . 

Illinois.  —  Smith  v.  People.  46  111.  App.  130. 

Indiana.  —  Stuttsman  v.  State,  57  Ind.  119. 

Maine.  —  Fassett  v.  Geyer,  55  Me.  160;  State 
v.  Beal,  75  Me.  289;   Donnell  v.  Joy,  85  Me. 

118.  _ 
Massachusetts.  —  Watertown   v.    Draper,  4 

Pick  (Mass.)  165;  Barden  v.  Crocker,  10  Pick. 

(Mass.)  383;  Com.  v.  Ruggles,  10  Mass  391; 

Hanscomb  v.  Russell,  15  Gray  (Mass.  162; 

Russell  v.  Hanscomb,  15  Gray  (Mass.)  166; 

Com.  v.  Manimon,  136  Mass.  456;  Com.  v. 

Gilbert,  160  Mass.  157- 

New  Hampshire.  —State  v.  Roberts,  59  N. 

H.  484;  Chase  v.  Baker,  59  N.  H.  347- 
New  Jersey.  —  Bennett  v.  Boggs,  1  Baldw. 

/U  S  )  60  (New  Jersey  statute);  Champion  v. 

Pierce,  11  N.  J.  L.  196;  Weller  v.  Snover,  42 

N.  J.  L.  341;  Shoemaker  v.  State,  20  N.  J.  L. 

15 New  York.  —  People  v.  Decker,  (Supreme 
Ct )  10  N  Y.  Supp.  676;  People  v.  Thompson, 
30'Hun  (N.  Y.)  457".  People  v.  Allen,  20  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  120;  People  v.  Dox- 
tater,  75  Hun  (N.  Y.)  472. 

Rhode  Island.  —  State  v.  Tayler,  13  R.  1.  54*  • 
Texas.  —  Gustafson  v.  Stale,  (Tex.  Crim. 
App.  1898)  45  S.  W.  Rep.  717. 

Vermont.  —  State  v.  Goodwin,  62  Vt.  191. 
Virginia.  —  Boggs  v.  Com.,  76  Va.  989.^ 
Condemnation  of  Foreign  Vessels  Fishing  Within 
Three  Miles  of  Canadian  Coast.  —  Any  foreign 
vessel  found  fishing  without  a  license  within 
three  miles  of  the  coast  of  Canada,  unless  in 
waters  where  it  is  permitted  to  fish  by  treaty 
or  convention,  is  liable,  under  the  Imperial 
Act  59  Geo.  III.,  c.  38,  and  the  Revised  Stat- 
utes of  Canada,  c.  94,  to  condemnation  and 
forfeiture.  Reg.  v.  The  Ship  Henry  L.  Phil- 
lips, 4  Can.  Exch.  Rep.  419.  affirmed  25  Can. 
Sup.  Ct.  Rep.  691;  The  Ship  "  Frederick  Ger- 
ring,  Jr.,"  v.  Reg.,  27  Can.  Sup.  Ct.  Rep.  271, 
affirming  5  Can.  Exch.  Rep.  164. 

Forfeiture  of  Oyster  Vessel  Does  Not  Include 
Oysters  Aboard.  —  Under  a  statute  which  de- 
clares that  vessels  employed  in  taking  oysters 
in  violation  of  its  provisions  shall  be  forfeited, 
oysters  found  on  vessels  so  engaged  are  not 


liable  to  forfeiture.    McCandlish  v.  Com.,  76 
Va.  1002. 

Forfeiture  of  Net  Found  Without  Owner's  Name 
Attached.  —  A  net  is  subject  to  forfeiture  under 
a  statute  declaring  a  forfeiture  of  fishing  nets 
found  in  certain  waters  without  the  owner's 
name  attached  thereto,  though  when  found 
without  such  name  attached  it  was  in  the  use 
of  a  person  other  than  the  owner.  State  v. 
Adams,  78  Me.  486. 

Maryland  Fishing  Force  May  Arrest  Without 
Warrant.  —  By  statute  in  Maryland,  for  a  vio- 
lation of  the  fishery  laws  the  stale  fishery  force 
has  the  power  to  arrest  on  view  without  war- 
rant.   Kane  v.  State,  70  Md.  546. 

1.  Rev.  Stat.  U.  S.,  §  1956,  as  amended  by 
the  Act  of  March  2,  1889,  25  U.  S.  Stat,  at  L. 

I0|j?  Killing  of  Fur-bearing  Animals  Within  the 
Three-mile  Limit  Forbidden.  —  The  La  Ninfa,  75 
Fed.  Rep.  513,  reversing  49  Fed.  Rep.  575;  The 
Alexander,  75  Fed.  Rep.  519.  reversing  60  Fed 
Rep.  914.  See  supra,  this  title,  Right  to  Fish 
 Without  the  Territorial  Limits  of  Any  State. 

3.  See  The  Kodiak,  53  Fed.  Rep.  126. 
Vessel  Liable  to  Forfeiture  Though  Seal  Are 

Killed  from  Small  Boats.  —  A  vessel  which  has 
been  engaged  in  hunting  fur-bearing  animals 
within  the  prohibited  zone  is  liable  to  forfeit- 
ure, even  though  no  such  animals  have  been 
killed  from  her  deck,  if  while  she  was  in  said 
waters  small  boats  were  out,  under  the  control 
of  her  master,  engaged  in  killing  such  ani- 
mals.   The  Alexander,  60  Fed.  Rep.  914. 

Mere  Intention  Not  Punishable.  —  Under  the 
statute  which  forbids  killing  fur  seals  within 
certain  waters,  a  person  cannot  be  punished 
for  preparing,  intending,  or  attempting  to 
catch  seal;  and  the  same  principles  apply  to  a 
vessel,  so  that  it  can  only  be  engaged  in  violat- 
ing this  statute  when  successfully  used  or 
employed  to  accomplish  the  result  forbidden. 
The  Ocean  Spray,  4  Sawy.  (U.  S.)  105. 

4.  Statutes  to  Effectuate  Behring  Sea  Award..— 
As  to  these  statutes  and  their  construction, 
see  U.  S.  v.  The  Jane  Grav,  77  Fed.  Rep.  908; 
The  James  G.  Swan,  77  Fed.  Rep.  473;  The 
Ship  "  Minnie  "  v.  Reg.,  23  Can.  Sup.  Ct. 
Rep.  478,  affirming  4  Can.  Exch.  Rep.  151; 
The  Ship  "  Oscar  and  Hattie  "  v.  Reg.,  23 
Can.  Sup.  Ct.  Rep.  396,  affirming  3  Can.  Exch. 
Rep.  241;  Reg.  v.  The  Ship  "  Shelby,  5  Can. 
Exch.  Rep.  1;  Reg.  v.  The  Ship  ''Aurora,  5 
Can.  Exch.  Rep.  372,  5  British  Columbia  178; 
Reg.  v.  The  Ship  "  Beatrice,"  5  Can.  Exch. 
Rep.  9;  Reg.  v.  The  Ship  "  Beatrice,"  5  Can. 
Exch.  Rep.  378,  5  British  Columbia  171;  Reg. 
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(2)  For  Taking  Fish  in  Private  Waters  Used  for  Their  Propagation  —  Bv 
statute  in  several  of  the  United  States  it  is  a  penal  offense  to  take  fish  in 
private  waters  which  are  used  for  the  propagation  of  fish.1 

In  England  fishing  in  another's  private  fishery  is  penalized  by  statute  2 

(3)  For  Polluting  Water  to  the  Injury  of  the  Fish  Therein.  —  By  statute  in 
some  states  it  is  a  criminal  or  penal  offense  to  place  any  deleterious  substance 
in  any  stream  or  other  water  to  the  injury  of  the  fish  therein.3 

Statutory  Penalty  Not  a  Bar  to  a  Common-law  Action.  —  One's  common-law  right  to 
an  action  for  an  infringement  of  his  fishing  rights  is  not  taken  away  by  a  stat 
ute  prescribing  a  penalty  for  a  violation  of  such  rights.    The  statutory  pen- 
alty, unless  the  statute  provides  that  it  shall  be  the  only  remedy,  is  merely 
cumulative.  ' 


v.  The  Ship  "Ainoko,"  5  Can.  Exch.  Rep.  366, 
5  British  Columbia  168;  Reg.  v.  The  Ship 
"  Viva,"  5  Can.  Exch.  Rep.  360. 

1.  Maryland.  —  Sollers  v.  Sollers,  77  Md.  148, 
39  Am.  St.  Rep.  404. 

Massachusetts.  —  By  statute  in  Massachusetts 
(Pub.  Stat.  1882,  c.  91,  §  27)  "  whoever,  with- 
out the  permission  of  the  proprietors,  fishes  in 
that  portion  of  a  pond,  stream,  or  other  water 
in  which  fishes  are  lawfully  cultivated  or 
maintained  "  is  subject  to  a  penalty.  Com.  v. 
Vincent,  108  Mass.  441;  Com.  v.  Weatherhead, 
no  Mass.  175;  Com.  v.  Tiffany,  119  Mass. 
300;  Com.  v.  Richardson,  142  Mass.  71. 

All  kinds  of  fish,  whether  migratory  or  not, 
are  within  the  scope  of  this  statute.  Com.  v. 
Vincent,  108  Mass.  441. 

Artificial  ponds  are  within  the  purview  of 
this  statute.    Com.  v.  Skatt,  162  Mass.  219. 

When  fish  are  cultivated  in  a  part  of  a  pond, 
though  they  may  swim  in  other  portions,  the 
statute  applies  to  fishing  in  the  part  wherein 
they  are  cultivated.  Com.  v.  Skatt,  162  Mass. 
219.    Compare  Com.  v.  Perley,  130  Mass.  469. 

One  who  paddles  the  boat  from  which  an- 
other is  fishing  is  punishable.  Com.  v.  Rich- 
ardson, 142  Mass.  71. 

New  Hampshire.  —  A  New  Hampshire  statute 
forbids  the  taking  of  fish  from  any  pond 
"  wholly  within  the  control  "  of  a  person  own- 
ing the  land  around  it  and  who  has  expended 
money  and  labor  in  stocking  it  with  fish  for 
his  own  use.  This  statute  was  held  not  to 
apply  to  a  pond  of  an  area  of  about  four  hun- 
dred acres,  which  is  public  property,  and 
therefore  not  wholly  within  the  control  of  the 
riparian  proprietors.  State  v.  Welch,  66  N.  H 
178. 

New  York.  —  Under  a  New  York  statute 
(Laws  1887,  c.  623)  imposing  penalties  for  tak- 
ing fish  from  a  pond  which  has  been  laid  out 
under  the  provisions  of  the  statute  as  a  private 
park  for  propagating  and  protecting  fish,  it 
was  held  that  one  who  attempted  to  lay  out  a 
park  including  the  whole  of  a  pond,  but  who 
was  neither  the  owner  nor  the  lessee  of  the 
whole  of  the  pond,  nor  the  person  having  the 
exclusive  right  to  fish  therein,  was  not  entitled 
to  recover  the  penalty  imposed  by  the  statute. 
Hill  v.  Bishop,  (Supreme  Ct.)  17  N.  Y.  Supp. 
297,  63  Hun  (N.  Y.)  624. 

Pennsylvania. —  By  statute  in  Pennsylvania 
(Act  June  3,  1878,  Bright.  Purd.  Dig.  928)  any 
person  who  fishes  in  any  private  pond,  stream, 
or  spring  "  used  or  improved  "  by  the  owner 
"  for  the  propagation  of  fish,"  and  posted  by 
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him,  is  liable  to  a  penalty.  The  owner  of  a. 
part  of  a  pond,  stream,  or  spring  cannot  make 
it  private  within  the  meaning  of  this  statute 
so  as  to  make  a  person  fishing  therein,  without 
permission,  liable  to  the  penalty,  without  an 
actual  and  visible  separation  of  such  part  from 
the  other  parts  of  the  pond,  stream,  or  spring, 
so  as  to  confine  therein  the  fish  with  which  it 
is  stocked.  Reynolds  v.  Com.,  93  Pa.  St.  4.58  • 
Benscoter  v.  Long,  157  Pa.  St.  208. 

The  mere  placing  of  hsh  in  a  pond  without 
any  improvement  for  their  propagation  is  in- 
sufficient to  place  the  pond  within  the  protec- 
tion of  this  act.  Benscoter  v.  Long,  157  Pa 
St.  208. 

As  to  the  character  of  notice  required  under 
this  act,  see  Benscoter  v.  Long,  157  Pa.  St. 
208;  Com.  v.  Singer,  3  Lack.  Leg.  N.  (Pa.)  230! 

2.  England.  —  Caygill  v.  Thvvaite,  33  W.  R. 
581,  49  J.  P.  614;  Greenbank  v.  Sanderson.  46 
J.  P.  40;  Exp.  Higgins,  10  Jur.  838. 

3.  Injury  to  Fish  from  Placing  Deleterious  Sub- 
stance in  Water.  —  Under  a  New  Jersey  statute 
(Act  March  22,  1886)  it  was  held  to  be  a  mis- 
demeanor to  place  any  deleterious  substance 
in  a  stream,  etc.,  with  intent  thereby  to  injure 
or  catch  the  fish  therein,  or  in  such  quantities- 
as  to  cause  their  destruction.  State  v.  Ameri- 
can  Forcite  Powder  Mfg.  Co.,  50  N.  J.  L.  75. 

A  New  York  statute  (Laws  1879,  c.  534.  £  25), 
entitled  an  act  "  for  the  preservation  of  *  *  "  * 
fish  and  other  game,"  made  it  a  penal  offense 
to  defile  the  waters  of  streams,  etc.  It  was 
held  that  to  constitute  a  violation  of  the  statute 
the  quantity  of  material  thrown  into  a  body  of 
water  must  be  such  as  to  have  the  effect  of  de- 
stroying the  lives  of  the  fish,  or  of  disturbing, 
in  some  degree,  their  habits.  Cartwright  v. 
Canandaigua  Gas-Light  Co.,  32  Hun  (N  V  ) 
403. 

Under  Connecticut  statutes  of  1868  and  1872, 
manufacturing  establishments  were  prohibited 
from  allowing  refuse  matters  deleterious  to- 
fish  to  flow  into  adjacent  streams,  under  a 
penalty  recoverable  in  a  civil  action.  Blvdrn- 
burgh  v.  Miles,  39  Conn.  484. 

A  mill  that  saws  shingles  was  held  to  be 
within  the  provisions  of  a  Washington  statute 
providing  that  if  the  owner  or  manager  of  a 
sawmill  permits  sawdust  to  be  cast  into  a 
stream  where  fish  resort  lo  spawn,  he  shall  be 
deemed  guiltv  of  a  misdemeanor.  State  . 
Kroenert,  13  Wash.  644. 

4.  Statutory  Penalty  Cumulative  to  Common-law 
Action.  —  Barden  v.  Crocker,  10  Pick.  (Mass 
383. 
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(4)  For  Violating  Statutes  Regulating  the  Sale  of  Fish  —  Selling  During  Close 
season  —  Under  statutes  in  England  and  in  some  of  the  United  States  it  is  a 
criminal  or  penal  offense  to  sell,  and  under  many  of  them  to  have  in  possession 
for  sale  fish  during  the  close  season.  Some  of  these  statutes  apply  to  fish 
generally,1  others  to  oysters  or  other  shellfish,2  or  to  particular  species  of 
floating  fish,  as  trout,3  pond  pickerel,4  and  salmon.5 

Selling  Short  lobsters.  —  Statutes  in  Maine  and  Massachusetts  subject  to  a  pen- 
alty persons  selling,  offering  for  sale,  or  having  in  their  possession  lobsters 
under  a  certain  length.6  *  . 

(0  For  Violating  Utiited  States  Statutes  Regulating  Licensed  Fishing  Vessels 
—  Engaging  in  Another  Trade.  —  The  Revised  Statutes  of  the  United  States  declare 
that  "  whenever  any  licensed  vessel  *  *  *  is  employed  in  any  other  trade 
than  that  for  which  she  is  licensed,  *  *  *  such  vessel,  with  her  tackle 
apparel  and  furniture,  and  the  cargo  found  on  board  her,  shall  be  forfeited. 
Under  this  statute  a  fishing  vessel  licensed  to  catch  codfish  is  liable  to  forfeit- 
ure for  engaging  in  the  business  of  catching  mackerel,8  but  not  for  merely 
catching  mackerel  for  bait  or  as  provision  for  the  crew.»  A  licensed  fishing 
vessel  is  liable  to  forfeiture  under  this  statute  for  transporting  merchandise 
on  freight  or  for  hire,10  or  for  bringing  merchandise  from  a  foreign  port 


1.  Selling  Fish  During  Close  Season.  —  Price  v. 
Bradley,  16  Q.  B.  Div.  148. 

2.  Robertson  v.  Johnson,  (1S93)  1  Q.  B.  129. 
English  Statute  —  Oysters   Taken  in  Foreign 

States.  —  Oysters  imported  alive  from  foreign 
oyster  beds,  and  relaid  for  purposes  of  storage 
in  English  waters,  although  remaining  in  the 
English  waters  for  several  months,  are  oysters 
"  taken  within  the  waters  of  some  foreign 
state,"  within  the  proviso  to  section  4  of  the 
Fisheries  (Oyster,  Crab,  and    Lobster)  Act, 

1877,  and  a  person  who  has  lifted  them  from 
the  English  waters  and  sold  them  during  the 
close  season  cannot  be  convicted  of  an  offense 
under  that  section.  Robertson  v.  Johnson, 
(1893)  1  Q.  B.  129. 

3.  Trout. —  State  v.  Beal,  75  Me.  289;  State 
v.  Skolfield,  86  Me.  149;  Com.  v.  Gilbert,  160 
Mass.  157. 

The  word  "trout"  in  the  Maine  statute 
refers  to  the  fresh-water  fish.  State  v.  Lewis, 
87  Me.  498. 

4.  Pond  Pickerel.  —  State  v.  Goodwin,  62  Vt. 
191. 

5.  Salmon.  —  State  v.  Lewis,  87  Me.  498. 
Fish  Caught  Beyond  Prohibited  Limits.  —  An 

English  statute   (Freshwater    Fisheries  Act, 

1878,  §  11,  subsec.  4)  which  provided  that  "  if 
any  person  during  the  close  season  buys,  sells, 
or  exposes  for  sale,  or  has  in  his  possession 
for  sale,  any  freshwater  fish,"  he  shall  be 
liable  to  a  penalty,  was  held  to  apply  to  fish 
caught  beyond  the  limits  of  that  part  of  the 
United  Kingdom  to  which  the  act  applied. 
Price  v.  Bradley,  16  Q.  B.  Div.  148.  But  see 
State  v.  McGuire,  24  Oregon  366. 

6.  Selling  Short  Lobsters  Penalized.  —  Thomp- 
son v.  Smith,  79  Me.  160;  State  v.  Bennett,  79 
Me.  55;  State  v.  Dunning,  83  Me.  178;  Com. 
v.  Savage,  155  Mass.  278. 

Lobsters  Caught  Out  of  State.  —  State  statutes 
which  in  unqualified  language  prohibit  any 
person  from  selling,  offering  for  sale,  or  hay- 
ing in  his  possession  lobsters  under  a  certain 
size  apply  to  lobsters  caught  out  of  the  state. 
State  v.  Craig,  80  Me.  85;  Com.  v.  Savage,  155 
Mass.  278;  Com.  v.  Young,  165  Mass.  396. 
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Such  a  statute  in  Massachusetts  was  held  to 
apply  to  lobsters  caught  in  and  sent  from  the 
British  possessions.  Com.  v.  Savage,  155 
Mass.  278. 

A  Common  Carrier  Who  Has  in  His  Possession 
Barrels  of  Short  Lobsters,  but  who  neither  knows 
nor  has  reason  to  believe  that  the  barrels  con- 
tain short  lobsters,  is  not  liable  to  punishment 
under  the  statute.  State  v.  Swett,  87  Me.  99, 
47  Am.  St.  Rep.  306. 

Length  of  Lobster  when  Alive  the  Proper  Test. 
— .  Under  a  statute  which  declares  it  to  be  an 
offense  to  have  in  possession  any  lobster  less 
than  nine  inches  in  length,  it  is  not  unlawful 
to  have  in  one's  possession  dead  lobsters  less 
than  nine  inches  long  if  the  same  lobsters 
were  nine  inches  or  more  long  when  taken 
alive.    Thompson  v.  Smith,  7Q  Me.  160. 

On  a  Seizure  by  an  Authorized  Officer  the  Short 
Lobsters  Must  Be  Liberated.  —  Under  the  Maine 
Act  of  1889,  c.  292,  §  5,  it  was  held  that  in  case 
of  a  seizure,  by  a  duly  authorized  officer,  of  a 
package  in  transit  containing  lobsters  of  less 
than  the  required  length,  such  lobsters  as  are 
alive  and  less  than  the  prescribed  length  must 
be  liberated.    Staples  v.  Peabody,  83  Me.  207. 

7.  Rev.  Stat.  U.  S.,  §  4377- 

8.  Licensed  Codfish  Vessel  Engaging  in  Business 
of  Catching  Mackerel.  —  The  Schooner  Nymph, 
1  Sumn.  (U.  S.)  516,  affirming  1  Ware  (U.  S.) 
259;  U.  S.  v.  Schooner  Paryntha  Davis,  1 
Cliff.  (U.  S.)  532,  affirming  3  Ware  (U.  S.)  159- 
See  also  The  Grace  Darling,  2  Hask.  (U.  S.) 
278.  But  see  U.  S.  v.  The  Reindeer,  27  Fed. 
Cas.  No.  16,145,  14  Law  Rep.  235;  The 
Schooner  Harriet,  1  Story  (U.  S.)25i,  affirming 
1  Ware  (U.  S.)  348. 

9.  Vessel  Not  Liable  to  Forfeiture  for  Catching 
Mackerel  for  Bait  or  as  Provision  for  Crew.  —  The 
Schooner  Nymph,  1  Sumn.  (U.  S.)  516,  affirm- 
ing 1  Ware  (U.  S.)  259;  U.  S.  v.  The  Reindeer, 
27  Fed.  Cas.  No.  16,145,  14  Law  Rep.  235; 
U.  S.  v.  Schooner  Paryntha  Davis,  1  Cliff.  (U. 
S.)  532,  affirming  3  Ware  (U.  S.)  159. 

10.  Licensed  Fishing  Vessel  Transporting  Mer- 
chandise on  Freight  or  for  Hire.  —  Boat  Eliza,  2 
Gall.  (U.  S.)4;  The  Schooner  Two  Friends,  I 
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Definitions. 


for  hire,1  but  not  for  doing  these  acts  gratis  out  of  friendship  or  good 
neighborhood.2 

Proceeding  on  a  Foreign  Voyage  Without  Surrendering  License.  —  By  the  Revised  Stat- 
utes of  the  United  States  it  is  provided  that  if  any  licensed  fishing  vessel  shall 
proceed  on  a  foreign  voyage  without  first  giving  up  her  license  and  being  duly 
registered,  she,  together  with  her  tackle,  etc.,  and  the  merchandise  imported 
in  her,  shall  be  liable  to  forfeiture.3  A  "  foreign  voyage,"  within  the  meaning 
of  this  statute,  is  one  where  a  vessel  departs  from  the  United  States  for  a 
foreign  port  with  an  intent  there  to  engage  in  trade,  and  not  merely  a  voyage 
to  a  foreign  port  within  the  usual  voyage  of  vessels  licensed  for  the  fisheries.4 

Transferring  Vessel  to  a  Foreigner.  —  Under  the  Revised  Statutes  of  the  United 
States,  if  a  vessel  licensed  for  the  fisheries  is  transferred  in  whole  or  in  part 
to  a  foreigner,  such  vessel,  together  with  the  cargo  found  on  board  at  the  time 
of  seizure,  is  forfeited.* 


FISHING.  —  See  note  6. 

FISHING  BILL.  (See  also  the  title  DISCOVERY,  PRODUCTION,  AND 
Inspection,  6  Encyc.  of  Pl.  and  Pr.  728.)  —  A  fishing  bill  is  one  in  which 
the  plaintiff  shows  no  cause  of  action  and  endeavors  to  compel  the  defendant 
to  disclose  one  in  the  plaintiff's  favor.7 

FISSURE  VEIN.  —  See  the  title  Mines  and  Mining  Claims. 

FIT.  —  See  note  8. 


Gall.  (U.  S.)  118;  The  Sloop  Active  v.  U.  S.,  7 
Cranch  (U.  S.)  ioo,  affirming  I  Paine  (U.  S.) 
247. 

1.  Bringing  Merchandise  from  a  Foreign  Port. 

—  The  Ocean  Bride,  1  Hask.  (U.  S.)  331.  See 
also  The  Schooner  Three  Brothers,  1  Gall.  (U. 
S.)  142. 

2.  Vessel  Not  Liable  to  Forfeiture  for  Carrying 
Cattle  or  Importing  Merchandise  Gratis.  —  Where 
a  licensed  fishing  vessel  took  a  few  cattle  and 
carried  them  from  one  place  to  another,  on 
going  out  on  and  returning  from  a  fishing 
voyage,  not  for  hire,  but  as  a  neighborly  or 
friendly  act,  it  was  held  that  she  was  not  em- 
ployed in  a  trade  within  the  meaning  of  the 
statute.    The  Boat  Swallow,  1  Ware(U.  S.)  21. 

Taking  merchandise  on  board  in  a  foreign 
port  and  bringing  it  into  the  United  States,  as 
a  favor  to  a  friend,  and  not  for  hire  or  reward, 
is  not  engaging  in  trade  within  the  meaning 
of  the  statute.  The  Willie  G.,  1  Hask.  (U.  S.) 
253- 

Procuring  Necessary  Supplies  at  a  Foreign  Port. 

—  A  licensed  fishing  vessel  which  touches  at  a 
foreign  port  and  procures  necessary  supplies 
there  is  not  engaging  in  a  trade  within  the 
meaning  of  the  statute,  and  is  not  liable  to 
forfeiture  under  it.  The  Willie  G.,  1  Hask. 
(U.  S.)  253. 

3.  Rev.  Stat.  U.  S.,  §  4337. 

4.  What  Is  a  '"Foreign  Voyage "  Within  the 
Statute.  —  The  Schooner  Three  Brothers,  1 
Gall.  (U.  S.)  142;  The  Ocean  Spray,  4  Sawy. 
(U.  S.)  105;  Taber  v.  U.  S.,  1  Storv  (U.  S.)  1. 
See  also  The  Willie  G.,  1  Hask.  (U.  S.)  253; 
The  Sloop  Lark,  1  Gall.  (U.  S.)  55. 

5.  Licensed  Fishing  Vessel  Transferred  to  a  For- 
eigner.—  Rev.  Stat.  U.  S.,  §  4377;  The 
Schooner  Two  Friends,  1  Gall.  (U.  S.)  118.' 

6.  Fishing.  —  When  "  taking  fish"  and 
fishing  are  prohibited  within  certain  waters,  a 
vessel  which  has  enclosed  fish  in  a  seine  be- 
yond the  prohibited  waters,  and  is  found  within 
the  prohibited  waters  with  the  seine  pursed  up 
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and  secured  to  the  vessel,  and  with  her  crew 
engaged  in  baling  the  fish  out  of  the  seine,  is 
"  taking  fish  "  and  fishing  in  violation  of  the 
law.  The  Ship  Frederick  Gerring,  Jr.,  v.  Reg., 
27  Can.  Sup.  Ct.  Rep.  271,  affirming  5  Can. 
Exch.  Rep.  164. 

7.  Carroll  v.  Carroll,  11  Barb.  (N.  Y.)  298. 
See  also  Alston  v.  Graves,  6  Ala.  176. 

A  fishing  bill,  in  equity,  is  a  bill  that  seeks 
a  discovery  upon  general,  loose,  and  vague 
allegations;  and  such  a  bill  is  at  once  dis- 
missed on  that  ground.  Matter  of  Pacific  R. 
Commission,  etc.,  32  Fed.  Rep.  263. 

8.  Fitting  Up  Premises.  —  Under  a  lease  by 
which  the  lessor  could  terminate  the  tenancy 
by  notice,  provided  that  if  he  did  so  within 
three  years  he  was  to  compensate  the  lessee 
for  "  expenditures  incurred  by  the  lessee  in 
fitting  up  the  premises  and  expenses  incurred 
in  removing,"  the  lease  having  been  ter- 
minated within  the  three  years  it  was  con- 
tended by  the  lessor  that  "  fitting  up  the 
premises  "  included  only  the  actual  alterations 
and  addiiions  made  to  the  house,  while  the 
lessee  claimed  in  addition  the  expenses  of  fur- 
nishing the  house.  It  was  held,  however, 
that  the  terms  of  the  lease  covered  all  the  ex- 
penses the  lessee  was  at  during  the  term  in 
doing  anything  to  the  premises  to  adapt  them 
to  his  use,  and  the  expenses  of  specially  flu l«fj 
any  furniture  to  the  premises,  that  is.  the 
labor  and  expense  of  fitting  it,  and  the  depre- 
ciation in  its  value.  Pratt  v.  Paine,  119  M.iss. 
439- 

Fitting  Out  Vessel.  (See  also  the  title  Inter- 
national Law.) — The  conversion  of  a  mer- 
chant vessel  into  a  ship  of  war  is  a  "  fitting 
out"  of  it  within  the  meaning  of  an  act  for- 
bidding the  fitting  out  and  arming  of  any  ves- 
sel with  the  intent  to  employ  it  in  the  service 
of  any  foreign  power,  to  commit  hostilities 
against  a  power  at  peace  with  the  United 
States.    U.  S.  v.  Guinet,  2  Dall.  (U.  S.)  321. 

Same  —  Slave  Trade.  (See  also  the  titles 
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FITTINGS—  FIXED  DAMAGES.  Definitions. 


FITTINGS.  —  See  note  I. 
FIX.  —  See  note  2. 

FIXED  DAMAGES.  —  See  the  title  LIQUIDATED  DAMAGES. 


Slaves  and  Slavery.)  — So  under  an  act 
prescribing  a  penalty  for  the  fitting  out  of  a 
S  with  intent  to  employ  her  in  the  slave 
trade  "  any  preparations  for  a  slave  voyage 
which  clearly  manifest  or  accompany  the 
illegal  intent,  even  though  incomplete  and 
mrferfect,  and  before  the  departure  of  the  ves- 
sel from  port  do  yet  constitute  a  fitting  out. 
Accordingly,  a  ship  which  sailed  on  her  voy- 
aee  for  The  purpose  of  employment  in  the 
slave  trade  before  every  equipment  therefor 
was  taken  on  board  was  held  to  be  within  the 
meaning  of  the  statute.  U.  S.  v.  Gooding,  12 
Wheat  (U.  S.)  46°- 

An  Act  of  Congress  provided  that  no  person 
should  build,  fit,  equip,  etc.,  any  vessel  within 
any  port  of  the  United  States  for  the  purpose 
of  traffic  in  slaves,  and  further  provided  that 
if  any  vessel  should  be  "  fitted  out  as  afore- 
said or  shall  be  caused  to  sail  as  aforesaid, 
such  vessel  should  be  forfeited.    Another  sec- 
tion inflicted  a  penalty  on  any  person  who 
should  build  or  fit  out  any  such  vessel.    It  was 
held  that  the  forfeiture  was  not  incurred  by 
the  building  of  the  vessel,  but  only  by  the 
fitting  out  or  causing  her  to  sail.    The  court 
said-  "  On  an  information  against  the  builder 
of  a  ship,  not  concerned  in  fitting  her  out, 
would  it  be  a  defense  to  say  that  the  legisla- 
ture used  the  word  'building'  in  the  same 
sense  with  the  words  '  fitting  out'  ?  and  as  he 
had  not  '  fitted  out,'  so  he  had  not  built  in  the 
sense  in  which  that  term  is  used  in  the  law? 
I  cannot  be  mistaken  when  I  say  that  no  gen- 
tleman of  the  bar  would  hazard  such  a  de- 
fense     And  yet  I  cannot  perceive  the  differ- 
ence between  saying  that  under  the  second 
section  no  ship  can  be  considered  as  built  un- 
less she  be  fitted  out,  and  saying  that  under 
the  third  section  the  words  '  built '  and  fitted 
out 'have  the  same  meaning."    Brig  Caro- 
line's Case,  1  Brock.  (U.  S.)  388.  _ 

Revenue  Law.  (See  generally  the  title  Reve- 
nue Laws.)  —  Under  a  statutory  provision  that 
the  President  may  make  fit  and  proper  regula- 
tions for  estimating  duties  on  goods  whose 
cost  shall  be  exhibited  in  a  depreciated  foreign 
currency,  he  cannot  fix  an  arbitrary  value  on 
such  foreign  currency.  The  act  was  .in- 
tended to  authorize  the  President  10  make  fit 
and  proper  regulations'  to  sustain  and  carry 
out  the  revenue  laws  relating  to  foreign  coins, 
and  not  to  violate  them."  De  Forest  v.  Red 
field,  4  Blatchf.  (U.  S.)  478. 

If  He  Shall  Think  Fit.  —  Where  a  power  of  re- 
moval of  a  certain  class  of  officers  for  inability 
or  misbehavior,  if  he  shall  think  fit,  is  given 
to  a  chancellor,  it  is  for  him  to  determine 
whether  their  inability  or  misbehavior  is  made 
out,  after  hearing  evidence,  and  his  deter- 
mination is  final.  Ex  p.  Ramshay,  18  Q.  B. 
193,  83  E.  C.  L.  193. 

Fit  for  Cultivation.  —  This  phrase  imports 
such  "  condition  of  the  soil,  in  its  natural  con- 
dition, as  will  enable  a  farmer  bringing  to  busi- 
ness a  reasonable  amount  of  skill  to  raise 
regularly  and  annually,  by  tillage,  grain  or 
other  staple  crops.      Staple  productions  are 


such  productions  of  the  soil  as  have  an  estab- 
lished and  defined  character  in  the  commerce 
of  the  country."    Keeran  v.  Griffith,  34  Cal. 
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Fitted  for  College.  —  Where  a  testatrix  be- 
queathed a  certain  sum  to  one  W.  when  he 
should  attain  a  proper  age  and  be  fitted  for 
college,  to  defray  the  expenses  of  a  collegiate 
and  theological  education,  the  court,  in  con- 
struing this  will,  said:  "  By  being  fitted  for 
college  we  understand  in  this  case  is  meant 
being  prepared  to  take  the  academic  course  in 
an  ordinary  college,  as  that  is  the  usual  prep- 
aration for  studying  theology;  and  a  collegi- 
ate education  is  such  as  is  afforded  by  such  a 
college.  Such  a  course  has  not  been  taken. " 
Shepard  v.  Shepard,  57  Conn.  28. 

1.  Gas  Fittings. —  In  National  Bank  v. 
North,  160  Pa.  St.  311,  it  was  said:  "  There 
is  a  clear  distinction,  pointed  out  in  Vaughan 
v.  Haldeman,  33  Pa.  St.  523.  reiterated  in 
Jarechi  v.  Philharmonic  Soc,  79  Pa.  St.  4°3- 
and  recognized  in  Ewell  on  Fixtures  299,  and 
cases  there  cited,  between  gas  fittings  and  gas 
fixtures  —  the  former  term  including  all  the 
piping  down  to  the  points  of  opening  where 
chandeliers,  brackets,  etc.,  used  for  lighting 
are  designed  to  be  attached,  the  latter  only 
covering  those  attachments."  See  also  the 
title  Fixtures,  post. 

Under  an  act  exempting  from  distress 
meters  and  "  fittings  for  the  gas  "  hired  by 
the  gas  company  to  the  consumer,  the  term 
"fittings  for  the  gas"  includes  a  gas  stove. 
"  The  expression  is  as  large  as  it  can  be,  and 
*  *  *  must  include  all  the  apparatus  which 
is  used  for  the  supply  and  the  consumption  of 
the  gas."  Gaslight,  etc.,  Co.  v.  Hardy,  17  Q. 
B.  Div.  619,  56  L.  J.  Q.  B.  168.  See  also 
Gaslight,  etc.,  Co.  v.  Smith,  3  Times  Rep.  15. 

2.  Fixed  Rate  of  Interest.    (See  also  the  title 
Usury.)  —  A  territorial  law,  in  force  in  certain 
counties  of  the  late  territory  of  Dakota,  which 
provided  that  in  those  counties  "  it  shall  be 
lawful  to  take,  receive,  retain,  and  contract 
for  any  rate  [of  interest]  agreed  on  between 
the  parties,"  allowed  and  fixed  the  rate _  of  in- 
terest by  law  in  such  counties  or  district, 
within  the  meaning  of  Rev.  Stat.  U.  S.,  §  5T97. 
which    provides  that  "  any  association  may 
take,  receive,  reserve,  and  charge  on  any  loan 
*    *'  *    interest  at  the  rate  allowed  by  the 
laws  of  the  state,  territory,  or  district  where 
the  bank  is  located."     Guild  v.  Deadwood 
First  Nat.  Bank,  4  S.  Dak.  566.    In  that  case 
it  is  said:  "  The  term  fixed,  as  used  in  that 
section,  evidently  means  '  provided  by  law,' 
'  allowed  by  law,'  '  settled  or  established  by 
law;'    and  the  term  '  allowed  *  in  the  first 
c'-ause,   and   the   term   fixed  in  the  second 
clause!  were  used  in  the  national  banking  act 
in  substantially  the  same  sense.    This  seems 
to  be  the  view  taken  by  the  Supreme  Court  of 
California.    In  Hinds  v.  Marmolejo,  60  Cal. 
229,  that  court  says:  '  Reading  the  entire  sec- 
tion,   and   considering   the   two   clauses  to- 
gether, as  they  must  be  considered,  we  are  of 
the  opinion  that  the  word  fixed,  used  in  the 
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last  clause,  is  used  in  the  same  sense  as  the 
word  "  allowed  "  in  the  first  clause,  and  that 
by  the  words  "  the  laws  of  the  state  or  terri- 
tory "  is  meant  statute  laws.'"  See  also 
Wolverton  v.  Exchange  Nat.  Bank,  n  Wash. 
04;  Hinds  v.  Marmolejo,  60  Cal.  229;  Rock- 
well  v.  Farmers'  Nat.  Bank,  4  Colo.  App. 
502. 

Fixed  —  Bills  of  Exchange  and  Promissory 
Notes.  (See  also  the  title  Alteration  ok  In- 
struments, vol.  2,  p.  181;  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p. 
368,  note  2.)— In  Steinau  v.  Moody,  100 
Ga.  136,  it  was  said:  "  The  word  fixed,  in- 
troduced into  a  commercial  paper,  seems 
to  have  a  well-ascertained  legal  signifi- 
cance. It  means  that  the  paper  in  which  it  is 
written  shall  be  payable  upon  the  exact  date 
named  for  its  maturity,  and  its  insertion  by 
the  maker  is  the  legal  equivalent  of  a  waiver 
of  his  days  of  grace.  Aside  from  this,  how- 
ever, the  plea  alleged  and  the  evidence  showed 
the  significance  of  this  term  according  to  its 
general  acceptation  among  persons  engaged  in 
commercial  transactions.  This  being  true,  the 
insertion  of  the  word  fixed  in  the  note  by  the 
holder,  after  its  execution  by  the  maker,  had 
the  effect  to  change  the  nature  of  the  obliga- 
tion of  the  latter,  and  to  cause  his  paper  to 
mature  three  days  earlier  than  it  would  other- 
wise have  done.  It  was  a  material  alteration 
of  the  contract  of  the  maker,  ingrafted  upon  it 
a  new  obligation,  and  therefore,  he  having 
pleaded  and  proved  the  alteration,  the  court 
erred  in  striking  his  plea  and  excluding  the 
«vidence.    Judgment  reversed." 

In  Durnford  v.  Patterson,  7  Martin  (La.) 
460,  it  was  held  that  a  note  payable  on  "  the 
first  day  of  May  next  fixed  "  was  payable  on 
That  day  and  no  days  of  grace  were  allowable. 
The  court  said:  "  Among  the  definitions  of  the 
verb  '  to  fix,'  one  is  '  to  direct  without  varia- 
tion,' another  '  to  establish  invariably.'  Take 
cither;  the  idea  of  in variabilitv  is  attached  to 
both.  The  word  is  used  evidently  with  a 
view  to  make  the  payment  on  that  day  more 
certain  than  it  otherwise  would  be." 

Salary  of  Officers.  (See  also  the  title  Public 
Officers.)  —  A  constitution  provided  that  the 
general  assembly,  in  cases  not  already  pro- 
vided for  in  the  constitution,  should  fix  the 
term  of  office  and  compensation  of  all  officers. 
In  construing  this  provision  the  court  said: 
"  The  duty  enjoined  by  this  section  in  regard 
to  fixing  the  compensation  of  officers  does  not 
require  the  general  assembly  to  fix  the  sum  or 
amount  which  each  officer  is  to  receive,  but 
only  requires  that  it  shall  prescribe  or  fix  the 
rule  by  which  such  compensation  is  to  be  de- 
termined."   Cricket  v.  State.  18  Ohio  St.  21. 

A  salary  is  fixed  when  it  is  at  a  stipulated 
rate  for  a  definite  period  of  time.  A  pay  or 
emolument  is  fixed  when  the  amount  of  it  is 
agreed  upon  and  the  service  for  which  it  is  to 
be  given  is  defined.  A  salary,  pay,  or  emolu- 
ment is  fixed  by  law  when  the  amount  is 
named  in  the  statute,  and  by  regulation  when 
it  is  named  in  a  general  order  promulgated 
under  provisions  of  law  and  applicable  to  a 
class  or  classes  of  persons.  Medrick  v.  U.  S. 
16  Ct.  of  CI.  101. 

An  act  provided  that  an  officer's  salary 
should  be  regulated  by  the  value  of  the  prop- 


erty in  his  respective  county  as  fixed  by  the 
territorial  board  of  equalization  for  the  pre- 
ceding year.  A  prior  statute  constituted  cer- 
tain territorial  officers  a  territorial  board  of 
equalization,  and  provided  that  such  equaliza- 
tion should  be  made  by  varying  the  rate  of 
taxation  in  the  different  counties  as  such  board 
found  the  valuations  of  property,  as  returned 
by  the  said  counties,  too  high  or  too  low.  It 
was  held  that  as  the  duty  of  varying  the  rate 
of  taxation  in  the  different  counties  could  only 
be  properly  discharged  by  first  determining 
the  value  of  the  property  in  the  different  coun- 
ties,  and  must'necessarily  depend  upon  such 
valuation,  such  action  of  the  territorial  toard 
constituted  the  fixing  of  the  value  of  the  prop- 
erty in  the  various  counties  within  the  mean- 
ing of  said  statute,  and  was  consequently  the 
measure  by  which  the  officer's  salary  was  to 
be  regulated.  Bunn  v.  Kingsbury  County,  3 
S.  Dak.  87. 

Fixed  Salary.  —  Where  a  constitution  pro- 
vided that  the  compensation  of  judges  should 
be  fixed,  it  was  said  that  the  term  fixed  did 
not  restrict  the  power  of  the  legislature  to  in- 
crease or  diminish  the  salary,  but  was  used  in 
the  same  sense  with  the  phrase  "  stated 
times  "  in  the  Constitution  of  the  United 
States,  directing  that  the  judges  shall  at  stated 
times  receive  for  their  services  a  compensa- 
tion, etc.  Sharpe  v.  Robertson,  5  Gratt.  (Va.) 
639.    See  generally  the  title  Judges. 

Dependent  on  a  Contingency. —  In  San  Francisco 
Pioneer  Woolen  Factory  v.  Brickwedel,  60  Cal. 
'77.  it  was  said:  "  To  make  the  rates  of  com- 
pensation depend  on  a  contingency  or  on  con- 
tingencies, as  does  the  ordinance  in  question, 
is  not  to  fix  them.  Fixed  means  settled,  estab- 
lished, firm.  To  say  that  certain  ratepayers 
shall  pay  certain  sums,  provided  the  city  and 
county  shall  pay  a  certain  other  sum  or  sums, 
in  which  event  the  amounts  to  be  paid  by  the 
ratepayers  shall  be  proportionately  reduced,  is 
not  to  fix  anything,  and  does  not  answer  the 
requirement  of  the  constitution." 

Fix  and  Regulate.  —  A  constitutional  provi- 
sion declared  that  the  legislature  should  by 
general  law  provide  for  the  election  or  ap- 
pointment of  certain  named  county  officers 
and  regulate  their  compensation.  In  constru- 
ing this  provision  the  court  said:  "  The  legis- 
lature is  only  to  regulate  the  compensaiion. 

1  confess  that  I  can  find  no  authority  in  either 
common  or  law  literature  for  giving  to  the 
word  '  regulate  '  the  meaning  nf  fix ;  that  is, 
to  name  definitely,  exactly,  and  mathemati- 
cally, the  very  sum  in  dollars  and  cents  of  the 
compensation.  I  find  no  general  or  law  dic- 
tionary which  uses  the  word  fix  at  all  in  defin- 
ing the  word  '  regulate,"  or  gives  one  as  the 
synonym  of  the  other.  Indeed  the  words 
seem  to  have  quite  different  significations. 
Some  of  the  definitions  of  fix  are,  to  make 
'  firm,  stable,  or  fast;  '  '  to  set  or  place  perma- 
nently; '  '  to  fasten  immovably.'  (Webster.) 
The  common  definitions  of  '  regulate  '  are  '  to 
adjust  by  rule,  method,  or  established  mode.  ' 

to  direct  by  rule  or  restriction;  '  '  to  subject 
to  governing  principles  of  law.'  (Webster.) 
These  same  definitions  nf  '  regulate  '  are  to  be 
found  in  law  dictionaries.  The  latter  word, 
therefore,  has  much  greater  latitude  of  mean- 
ing  than  fix,  which  includes  the  notion  of  in- 
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flexibility  and  rigidity.  To  fix  is  to  fasten  a 
thing  immovably,  as  with  nail  and  hammer; 
while  to  regulate  includes  the  idea  of  marking 
the  boundaries  and  prescribing  the  methods 
within  and  by  which  the  thing  may  be  done 
bv  others."    Dougherty  v.  Austin,  94  Cal.  625. 

'Fixed  Machinery. —  In  Alvoid  Carriage  Mfg. 
Co.  v.  Gleason,  36  Conn.  86,  it  was  held  that, 
under  the  description  of  fixed  machinery  in  a 
deed,  a  blower  pipe  conveying  air  from  a 
blower  to  a  forge  would  pass. 

Fixed  Furniture.  —  A  testator  bequeathed  the 
grates,  stoves,  coppers,  locks,  bolts,  keys, 
bells,  and  other  fixtures  and  fixed  furniture  to 
V.  for  life,  and  the  household  goods,  furni- 
ture, plate,  linen,  china,  books,  wines,  and 
liquors,  and  other  properties  in  a  certain  mes- 
suage not  being  comprehended  under  the  pre- 
ceding terms  "  fixtures  and  fixed  furniture," 
to  V.  absolutely.  There  were  in  the  messuage 
looking-glasses,  standing  on  chimney-pieces, 
and  nailed  to  the  wall,  and  it  was  held  that 
the  legatee  took  only  a  life  interest  in  these. 
Patterson,  T.,  said:  "  The  testator  has  chosen 
to  use  expressions  which  are  new;  but  it  is 
clear  that  he  makes  a  distinction  between 
fixed  furniture  and  furniture  which  is  not 
fixed.  The  furniture  in  question  is  fixed. 
It  may,  indeed,  be  said  that  '  fixtures'  must 
13  C.  of  L. — 38  f 


mean  only  articles  of  the  same  kind  with  those 
before  enumerated;  but  the  '  fixed  furniture  ' 
is  another  thing  altogether."  Birch  v.  Daw- 
son, 2  Ad.  &  El.  37,  29  E.  C.  L.  23. 

Fixed  Insanity.  (See  also  the  titles  Insanity; 
Testamentary  Capacity.) — In  Dicken  v. 
Johnson,  7  Ga.  490,  it  was  said:  "  The  court 
in  its  charge  means  fixed  insanity,  that  is, 
habitual  insanity,  as  contradistinguished  from 
a  temporary  fit  of  madness  —  the  result  of 
fever,  for  example,  or  a  drunken  debauch  — 
which  will  pass  away  with  the  cause  which 
produced  it.  Does  the  plaintiff  in  error  mean, 
by  fixed  insanity,  any  more  than  this  ?  *  *  * 
The  judge,  we  are  satisfied,  spoke  of  general 
or  habitual  insanity.  That  must  be  what  is 
meant  by  fixed  insanity.  It  either  means  that 
or  it  means  too  much.  Fixed,  in  this  connec- 
tion, is  a  word  not  used  in  the  books,  and 
doubtless  for  the  reasons  I  have  suggested. 
Fixed  does  not  belong  to  the  vocabulary  of 
this  title  of  the  law.  Either,  then,  there  is  no 
disagreement  between  the  court  and  the  plain- 
tiff in  error,  or  the  plaintiff  in  error  has  the 
wrong  of  it." 

Fixed  Opinion.    (See  also  the  title  Jury  and 
Jury  Trial.) —  In  Allison  v.  Com.,  99  Pa.  St. 
30,  it  was  said  that  a  deliberate  conviction  is 
the  equivalent  of  a  fixed  opinion. 
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4.  Domestic  and  Ornamental  Fixtures,  638. 

XI.  Annexations  by  Husband  to  Wife's  Land,  639. 

XII.  Fixtures  as  Between  Landlord  and  Tenant,  639. 

1.  General  Rule,  639. 

2.  Rights  of  Removal  Lndependent  of  Agreement,  640. 

a.  Distinction  Between  Removable  Fixtures  and  Chattels,  640. 

b.  Removable  Fixtures  Realty  or  Personalty,  641. 

c.  Trade  Fixtures,  642. 

d.  Agricultural  Fixtures,  646. 

e.  Domestic  and  Ornamental  Fixtures,  647. 

/.  Decisions  Extending  Right  of  Removal,  647. 

g.  Time  of  Removal  and  Loss  of  Rights  by  Tenant,  648. 

(1)  General  Rule,  648. 

(2)  Rights  of  Tenant  Holding  Over,  649. 

(3)  Tenancy  of  Uncertain  Duration,  650. 

(4)  Surrender  of  Term,  651. 

(5)  Forfeiture  of  Lease,  651. 

(6)  Removal  Prevented  by  Landlord,  651. 

(7)  Renewal  of  Lease,  651. 

(8)  New  Agreement  Other  than  Lease,  653. 

(9)  Rights  of  Persons  Claiming  under  Tenant,  653. 
(10)  Rules  Not  Applicable  to  Personally,  654. 

h.  Agreement  Waiving  Landlord's  Rights,  654. 

3.  Rights  of  Removal  as  Affected  by  Agreement,  655. 

a.  Stipulations  Granting  Rights  of  Removal,  655. 

(1)  Ln  General,  655. 

(2)  Articles  Remain  Personalty,  656. 

(3)  Time  of  Removal  and  Loss  of  Rights  by  Tenant,  656. 

b.  Stipulations  Restricting  Rights  of  Removal,  657. 

4.  Rights  of  Removal  as  Affected  by  Custom,  661. 

5.  Rights  of  Removal  By  or  Against  Third  Persons,  661. 

a.  By  Persons  Claiming  under  Tenant,  661. 
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b.  Against  Persons  Claiming  under  Lessor,  66  r. 

(1)  Subsequent  Purchasers,  66 1. 

(2)  Prior  Mortgagees,  662. 

XIII.  Fixtures  in  Connection  with  Conveyance,  Mortgage,  or  Sale  op 

Realty,  662. 

1.  Annexations  by  Grantor  or  Mortgagor  Before  Conveyance  or  Mort- 

gage, 662. 

a.  Independent  of  Agreement  or  Intention  of  Parties,  662. 

(1)  Pules  and  Principles  Applicable,  662. 

(2)  Articles  and  Structures  Constituting  Part  of  Realty,  663. 

b.  As  Affected  by  Intention  or  Agreement  of  Parties,  668. 

c.  As  Affected  by  Custom,  670. 

2.  Annexations  by  Mortgagor  After  Mortgage,  670. 

3.  Annexations  by  Vendee  in  Possession,  672. 

4.  Forfeiture  of  Rights  under  Deed,  672. 

5.  Vendors'  Liens,  673. 

XIV.  Fixtures  as  Between  Tenants  in  Common,  673. 
XV.  Effect  of  Levy  or  Sale  under  Execution,  674. 

1.  '  Levy  on  Land,  674. 

2.  Levy  on  Articles  Annexed  to  Land,  674. 

a.  General  Rule,  674. 

b.  Articles  Removable  by  Agreement,  675. 

c.  Fixtures  Removable  by  Tenant,  676. 
XVI.  Effect  of  Estoppel,  676. 

XVII.  Exemption  of  Fixtures  from  Distress,  677. 
XVIII.  Remedies,  678. 

1.  In  General,  678. 

2.  Trover,  678. 

3.  Replevin,  680. 

4.  Detinue,  681. 

5.  Trespass,  681. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopedia  of  Pleading  and  Practice, 
vol.  9,  p.  16. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject  see 
the  titles  ACCESSLON,  vol.  1,  p.  247;  CROPS,  vol.8,  p.  301;  IMPROVE- 
MENTS; MANURE;  MECHANICS'  LIENS;  TREES. 

I.  Definition.  —  A  fixture  is  an  article  which  was  a  chattel  and  which  by 
being  physically  annexed  or  affixed  to  the  realty  becomes  accessory  to  it  and 
a  part  and  parcel  of  it.1  This  is  the  sense  in  which  the  term  is  almost 
universally  used  in  the  decisions,2  though  courts  of  high  standing  have,  in 

1.  The  Definition  here  given  is  practically  Iowa.  —  Ottumwa  Woolen  Mill  Co.  v.  Haw- 
that  given  in  the  following  cases:  Teaff  v.  ley,  44  Iowa  57,  24  Am.  Rep.  719;  Johnson  -. 
Hewitt,  1   Ohio  St.  527,  59  Am.  Dec.  634;  Mosher,  82  Iowa  29. 

Green  v.  Phillips,  26  Gratt.  (Va.)  752,  21  Am.  Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Morgan, 

Rep.  323;   Brown  v.  Baldwin,  121  Mo.  126;  42  Kan.  23,  16  Am.  St.  Rep.  471. 

Carlin  v.  Ritter,  68  Md.  478,  6  Am.  St.  Rep.  Kentucky. — Johnson  v.  Wiseman,  4  Mete. 

467.    See  also  EwelPs  Fixtures,  p.  6.  (Ky.)  359. 

2.  General  Use  of  the  Term.  —  The  term  is  Maine.  —  Parsons  v.  Copeland,  38  Me 
used  in  this  sense,  of  an  article  which  has  be-  Strickland  v.  Parker,  54  Me.  263. 

come  part  of  the  realty  by  annexation,  in  the  Michigan.  —  Aldine  Mfg.  Co.  v.  Barnard,  84 

following  cases:  Mich.  636. 

Alabama.  —  DeLacy  v.  Tillman,  83  Ala.  155;  Minnesota.  —  Wolford  v.  Baxter,  33  Minn. 

Capital  City  Ins.  Co.  v.  Caldwell,  95  Ala.  77.  12,  53  Am.  Rep.  1;  Pond,  etc.,  Co.  v.  O'Con- 

Arkansas.  —  Witherspoon  v.  Nickels,  27  Ark.  nor,  70  Minn.  266. 

332.  Mississippi.  —  Richardson    v.    Borden,  42 

Connecticut.  —  Capen  v.  Peckham,  35  Conn.  Miss.  71;  Weathersby  v.  Sleeper,  42  Miss.  732. 

94;  Tolles  v.  Winton,  63  Conn.  440.  Missouri.  —  Cooke  v.  McNeil,  49  Mo.  App. 
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defining  the  term,  occasionally  taken  a  different  view  and  stated  that  a  fixture 
is  an  article  which,  though  annexed  to  the  realty,  is  nevertheless  removable  at 
the  option  of  the  person  who  annexed  it.1 

II  INTENTION.  —  In  the  modern  cases  it  is  quite  generally  stated  that 
whether  an  article  or  structure  is  part  of  the  realty  is  primarily  a  question  of 
the  intention  with  which  it  was  annexed  or  put  in  position,  it  being  a  part  of 
the  realty  if  such  was  the  intention.2    And  the  occasional  statements  to  the 


81;  Graves  v.  Pierce,  53  Mo.  423;  Thomas  v. 
Davis,  76  Mo.  72,  43  Am.  Rep.  756. 

Nevada.  —  Brown  v.  Lillie,  6  Nev.  244. 

New  Hampshire.  —  Langdon  v.  Buchanan, 
62  N.  H.  657;  Wadleigh  v.  Janvrin,  41  N.  H. 
520,  77  Am.  Dec.  780. 

New  Jersey  —  Feder  v.  Van  Winkle,  53  N.  J. 
Eq.  370. 

New  York.  —  Potter  v.  Cromwell,  40  N.  Y. 
287,  100  Am.  Dec.  485;  McRae  v.  Central  Nat. 
Bank,  66  N.  Y.  489;  Laflin  v.  Griffiths,  35 
Barb.  (N.  Y.)  58;  Hart  v.  Sheldon,  34  Hun  (N. 
Y.)  38. 

North  Carolina.  —  Home  v.  Smith,  105  N. 
Car.  322,  18  Am.  St.  Rep.  903. 

Pennsylvania.  —  Harmony  Bldg.  Assoc.  v. 
Berger,  99  Pa.  St.  320. 

Vermont.  —  Harris  v.  Haynes,  34  Vt.  220. 

Wisconsin.  —  Huebschmann  v.  McHenry, 
29  Wis.  655. 

1.  Fixture  Is  Article  Kemovable. —  Hallen  v. 
Runder,  1  C.  M.  &  R.  266;  Sheen  v.  Rickie,  5 
M.  &  W.  175;  Ex  p.  Barclay,  5  De  G.  M.  &  G. 
403;  Pickerell  v.  Carson,  8  Iowa  544;  Prescott 
v.  Wells,  3  Nev.  82.  See  to  the  same  effect 
Bouvier's  L.  Diet.;  Burrill's  L.  Diet.;  32 
Cent.  L.  J.  202;  Ferard's  Fixtures  11. 

It  seems  unnecessary  and  merely  confusing 
to  use  the  term  in  this  restricted  sense,  which 
is  exactly  opposite  to  that  which  the  term 
itself  would  naturally  suggest,  and;  as  stated 
in  the  preceding  note,  the  courts  in  practice 
rarely  so  use  it.  It  is  worthy  of  remark  that 
the  text  books  which  favor  this  definition 
of  the  term  do  not  so  restrict  their  treatment  of 
the  subject,  but  consider  the  whole  question  of 
what  becomes  a  part  of  the  realty  by  annexa- 
tion thereto  as  a  part  of  the  law  of  fixtures; 
and  it  is,  perhaps,  one  decided  objection  to  the 
use  of  the  term  in  this  restricted  sense  that  the 
result  would  be  to  leave  an  important  branch 
of  the  law  without  any  generic  head  under 
which  it  could  properly  be  treated. 

History  of  Term.  —  "  The  word  'fixtures '  does 
not  so  much  as  once  occur  either  in  the 
Abridgment  of  Bacon  or  in  that  of  Viner  as  a 
substantive  head  of  law;  nor  is  it  mentioned 
among  the  Termes  de  la  Ley.  It  occurs, 
indeed,  in  Comyns's  Digest,  but  in  the  addenda 
only,  and  not  in  the  principal  body  of  that 
work.  In  the  Year  Books  it  is  as  infrequent; 
nor  do  the  smaller  compendiums,  digests,  and 
abridgments  of  the  early  law  present  the 
name  in  any  greater  prominence  or  frequency. 
Nevertheless,  the  nucleus  of  the  law  of  fixtures 
is  found  in  all  those  early  records,  the  materials 
of  the  law  there  given  being,  however,  stowed 
away  among  the  subordinate  divisions  of  other 
and  at  first  sight  unconnected  heads  of  law. 
Thus,  in  the  Abridgment  of  Bacon  we  find  the 
following  somewhat  obscure  allusion  to  them 
under  the  head  of  Executors  and  Administra- 
tors.   '  (H)  What  shall  be  deemed  the  testa- 


tor's personal  estate  or  assets  in  the  hands  of 
the  executor;  and  herein  —  (1)  *  *  *  (2) 
*  *  *  (3)  What  shall  be  deemed  his  per- 
sonal estate;  and  therein  what  things  shall  go 
to  the  heir,  and  not  to  the  executor?  '  But  the 
most  numerous  allusions  in  the  early  treatises 
to  the  subject  of  fixtures  are  found  under  the 
head  of  Waste  or  Wast.  And  this  is  a  circum- 
stance of  great  significance;  for  although  the 
precise  relation  of  fixtures  to  waste  or  wast 
may  not  be  altogether  easy  to  define,  yet, 
roughly  speaking,  it  is  this;  namely,  waste  is 
the  law  of  fixtures  regarded  from  the  landlord's 
point  of  view,  fixtures  is  the  same  law  re- 
garded from  the  tenant's  point  of  view." 
Brown  on  Fixtures,  §  2. 

2.  Intention  Is  Primary  Consideration  —  Eng- 
land.—  D'Eyncourt  v.  Gregory,  L.  R.  3  Eq. 
382;  Holland  v.  Hodgson.  L.  R.  7  C.  P.  328; 
Hobson  v.  Gorringe,  66  L  J.  Ch  114,  (1897)  1 
Ch.  192. 

Canada.  —  Haggert  v.  Brampton,  28  Can. 
Sup.  Ct.  Rep.  180;  Keefer  v.  Merrill,  6  Ont. 
App.  121;  Doran  v.  Willard,  14  New  Bruns. 
358;  Fowler  v.  Fowler,  15  New  Bruns.  488; 
Phillips  v.  Grand  River  Farmers'  Mut.  F.  Ins. 
Co.,  46  U.  C.  Q.  B.  334- 

Alabama.  —  Tillman  v.  De  Lacy,  80  Ala. 
103;  De  Lacy  v.  Tillman,  83  Ala.  155;  Rogers 
v.  Prattville  Mfg.  Co.,  81  Ala.  483,  60  Am. 
Rep.  171. 

California.  —  Hendy  v.  Dinkerhoff,  57  Cal. 
3,  40  Am.  Rep.  107;  Lavenson  v.  Standard 
Soap  Co.,  80  Cal.  245,  13  Am.  St.  Rep.  147. 

Colorado.  —  Roseville  Alta  Min.  Co.  v.  Iowa 
Gulch  Min.  Co.,  15  Colo.  29,  22  Am.  St.  Rep. 
373- 

Connecticut.  —  Capen  v.  Peckham,  35  Conn. 
94;  Tolles  v.  Winton,  63  Conn.  440. 

Delaware.  —  Watertown  Steam  Engine  Co. 
v.  Davis,  5  Houst.  (Del.)  192. 

Florida.  —  Seedhouse  v.  Broward,   34  Fla. 


509. 

Georgia.  —  Cunningham  v.  Cureton,  96  Ga. 
489. 

Illinois.  —  Dooley  v.  Crist,  25  111.  551;  Smith 
v.  Moore,  26  111.  392;  Salter  v.  Sample,  71  111. 
430;  Thielman  v.  Carr,  75  111.  385;  Arnold  v. 
Crowder,  81  111.  56,  25  Am.  Rep.  260;  Sword 
v.  Low,  122  111.  487;  Fifield  v.  Farmers'  Nat. 
Bank,  148  111.  163,  39  Am.  St.  Rep.  166,  affirm- 
ing 47  111.  App.  118;  Jones  v.  Ramsey,  3  111. 
App.  303;  Chapman  v.  Union  Mut.  L.  Ins. 
Co.,  4  111.  App.  29;  Otis  v.  May,  30  111.  App. 
581;  Berger  v.  Hoerner,  36  111.  App.  360;  Elli- 
son v.  Salem  Coal,  etc.,  Co.,  43  111.  App.  120; 
Shaw  v.  Shaw,  59  111.  App.  264;  Hewitt  v. 
General  Electric  Co.,  61  111.  App.  168;  Kaest- 
ner  v.  Day,  65  111.  App.  623. 

Indiana.  —  Binkley  v.  Forkner,  117  Ind.  186; 
Horn  v.  Indianapolis  Nat.  Bank,  125  Ind.  381, 
21  Am.  St.  Rep.  231;   Dutton  v.  Ensley,  (Ind. 
App.  1898)  51  N.  E.  Rep.  380. 
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contrary  generally  arise  from  a  misunderstanding  of  the  sense  in  which  the 
word  "  intention  "  is  used.1 

Character  of  intention.  —  This  is,  however,  merely  the  theory  upon  which  the 
cases  are  decided,  since  the  intention  referred  to  is  a  purely  legal  intention 


Iowa.  —  Ottumvva  Woolen  Mill  Co.  v.  Haw- 
ley,  44  Iowa  57,  24  Am.  Rep.  719;  Johnson  v. 
Mosher,  82  Iowa  29;  Fletcher  v.  Kelly,  88 
Iowa  475. 

Kansas.  —  Eaves  v.  Estes,  10  Kan.  314,  15 
Am.  Rep.  345. 

Kentucky.  —  Hill  v.  Mundy,  89  Ky.  36;  Trip- 
lett  v.  Mays,  13  Ky.  L.  Rep.  874. 

Maine. — Strickland  v.  Parker,  54  Me.  263; 
Pope  v.  Jackson,  65  Me.  162;  Hawkins  v.  Mer- 
sey, 86  Me.  394. 

Maryland.  —  Schaper  v.  Bibb.  71  Md.  145. 

Massachusetts. — Turner  v.  Wentworth,  119 
Mass.  459;  Southbridge  Sav.  Bank  v.  Exeter 
Mach.  Works,  127  Mass.  545;  Allen  v.  Mooney, 
130  Mass.  155;  Smith  Paper  Co.  v.  Servi'n,  130 
Mass.  511;  Hubbell  v.  East  Cambridge  Five 
Cents  Sav.  Bank,  132  Mass.  447,  42  Am.  Rep. 
446;  Maguire  v.  Park,  140  Mass.  21 ;  Hopewell 
Mills  v.  Taunton  Sav.  Bank,  150  Mass.  519,  15 
Am.  St.  Rep.  235. 

Michigan.  —  Robertson  v.  Corsett,  39  Mich. 
777;  Ferris  v.  Quimby,  41  Mich.  202;  Morrison 
v.  Berry,  42  Mich.  389,  36  Am.  Rep.  446; 
Scudder  v.  Anderson,  54  Mich.  122;  Curtis  v. 
Leasia.  78  Mich.  480;  Aldine  Mfg.  Co.  v.  Bar- 
nard, 84  Mich.  632. 

Minnesota.  —  Farmers'  L.  &  T.  Co.  v.  Min- 
neapolis Engine,  etc.,  Works,  35  Minn.  548; 
O'Donnell  v.  Burroughs,  55  Minn.  91;  Shep- 
ard  v.  Blossom,  66  Minn.  421. 

Mississippi. — Weathersby  v.  Sleeper,  42 
Miss.  732;  Perkins  v.  Swank,  43  Miss.  349; 
Tate  v.  Blackburne,  48  Miss.  r. 

Missouri.  —  Hunt  v.  Mullanphy,  1  Mo.  508, 
14  Am.  Dec.  300;  Rogers  v.  Crow,  40  Mo.  91; 
State  Sav.  Bank  v.  Kercheval,  65  Mo.  687; 
Cooke  v.  McNeil,  49  Mo.  App.  81;  Graves  v. 
Pierce,  53  Mo.  423;  Thomas  v.  Davis,  76  Mo. 
72,  43  Am.  Rep.  756;  Loan  v.  Gregg,  55  Mo. 
App.  581. 

Nebraska.  —  Freeman  v.  Lynch,  8  Neb.  192. 

New  Hampshire.  —  Wadleigh  v.  Janvrin,  41 
N.  H.  503,  77  Am.  Dec.  780;  Kent  v.  Brown, 
59  N.  H.  236. 

New  Jersey. — Crane  v.  Brigham,  11  N.J. 
Eq.  35:  Quinby  v.  Manhattan  Cloth,  etc.,  Co., 
24  N.  J.  Eq.  260;  Keve  v.  Paxton,  26  N.  J.  Eq. 
107;  Penn  Mut.  L.  Ins.  Co.  v.  Semple,  38  N. 
J.  Eq.  575;  Speiden  v.  Parker,  46  N.  J.  Eq. 
292;  Feder  v.  Van  Winkle,  53  N.  J.  Eq.  370; 
Blancke  v.  Rogers,  26  N.  J.  Eq.  563,  affirming 
Rogers  v.  Brokavv,  25  N.  J.  Eq.  563;  Erdman 
v.  Moore,  58  N.  J.  L.  445. 

New  York.  —  McLaughlin  v.  Lester,  (Su- 
preme Ct.)4  N.  Y.  St.  Rep.  852;  Potter  v. 
Cromwell,  40  N.  Y.  287,  100  Am.  Dec.  485; 
Voorhees  v.  McGinnis,  48  N.  Y.  278;  Tifft  v. 
Horton,  53  N.  Y.  382,  13  Am.  Rep.  537;  Mc- 
Rea  v.  Central  Nat.  Bank,  66  N.  Y.  489, 
affirming  50  How.  Pr.  (N.  Y.  Supreme  Ct.)  51' 
Wells  v.  Maples,  15  Hun  (N.  Y.)  90;  Pratt-  v. 
Baker,  92  Hun  CN.  Y.)  331;  Farnsworth  v. 
Western  Union  Tel.  Co.,  (Supreme  Ct.)  6  N. 
Y.  Supp.  735;  Rowland  v.  West,  62  Hun  (N. 
Y.)  583;  Funk  v.  Brigaldi,  4  Daly  (N.  Y.)  359. 

Ohio.  —  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59 
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Am.  Dec.  634;   Fortman  v.  Goepper,  14  Ohio 

St.  558. 

Pennsylvania.  —  Christian  v.  Dripps,  28  Pa. 
St.  271;  Hill  v.  Sewald,  53  Pa.  St.  271,  91  Am! 
Dec.  209;  Meigs's  Appeal,  62  Pa.  St.  28,  1 
Am.  Rep.  372;  Patterson  v.  Delaware  County 
70  Pa.  St.  381;  Seeger  v.  Pettit,  77  Pa.  St.  437] 
18  Am.  Rep.  452;  Morris's  Appeal,  88  Pa.  St. 
368;  Ege  v.  Kille,  84  Pa.  St.  333;  Harmony 
Bldg.  Assoc.  v.  Berger,  99  Pa.  St.  320;  Bene- 
dict v.  Marsh,  127  Pa.  St.  309;  Harrisburg 
Electric  Light  Co.  v.  Goodman,  129  Pa.  St. 
206;  Vail  v.  Weaver,  132  Pa.  St.  363,  19  Am. 
St.  Rep.  598;  Catasauqua  Nat.  Bank  v.  North, 
160  Pa.  St.  303;  Oakland  Cemetery  Co.  v. 
Bancroft,  161  Pa.  St.  197;  Pyle  v.  Pennock,  2 
W.  &  S.  (Pa.)  390,  37  Am.  Dec.  517;  Voorhis  v. 
Freeman,  2  W.  &  S.  (Pa.)  116,  37  Am.  Dec. 
490;  Wick  v.  Bredin,  189  Pa.  St.  83. 

South  Carolina.  —  Padgett  v.  Cleveland,  yx 
S.  Car.  339. 

Tennessee. — Johnson  v.  Patterson,  13  Lea 
(Tenn.)  626;  Saunders  v.  Stallings,  5  Heisk. 
(Tenn.)  65;  McDavid  v.  Wood,  5  Heisk. 
(Tenn.)  95;  Johnson  v.  Willoughby,  Jackson, 
Tenn.  1875. 

Texas.  —  Hutchins  v.  Masterson,  46  Tex. 
551,  26  Am.  Rep.  286;  Moody  v.  Aiken,  50 
Tex.  65;  Furrh  v.  Winston,  66  Tex.  521; 
Willis  v.  Morris,  66  Tex.  628,  59  Am.  Rep! 
634;  Jones  v.  Bull,  85  Tex.  136;  Harkey  v. 
Cain,  6q  Tex.  146;  Phelan  v.  Boyd,  (Tex.  1890) 
14  S.  W.  Rep.  290;  Copp  v.  Swift,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  438;  Menger  v. 
Ward,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  824. 

Vermont.  —  Hill  v.  Wentworth,  28  Vt.  428; 
Harris  v.  Haynes,  34  Vt.  220;  Sweetzer  v. 
Jones,  35  Vt.  322,  82  Am.  Dec.  639. 

Wisconsin.  —  Lipsky  v.  Borgmann,  52  Wis. 
256,  38  Am.  Rep.  735;  Walker  v.  Grand  Rapids 
Flouring  Mill  Co.,  70  Wis.  92. 

1.  Asserted  Denials  of  Eule  —  Intention  Par- 
tially Controlling.  —  The  statements  limiting 
the  applicability  of  the  criterion  of  intention 
appear,  as  is  slated  in  the  text,  to  be  based 
upon  an  incomplete  understanding  of  the  real 
meaning  of  the  rule  and  upon  the  supposition 
that  it  refers  to  a  mere  state  of  mind,  without 
reference  to  the  external  circumstances  from 
which  the  state  of  mind  is  inferred,  a  distinc- 
tion referred  to  infta,  under  Character  of  In- 
tention. 

Injury  by  Removal.  —  In  Sword  v.  Low,  122 
111.  487,  it  was  stated  that  if  the  article  is  re- 
movable without  material  injury,  the  intention 
will  control.  In  this  case,  however,  the  court 
failed  to  distinguish,  as  pointed  out  infra,  be- 
tween the  individual  intention  of  the  person 
making  the  annexation  and  that  shown  by  the 
agreement  of  the  parties. 

In  Tillman  v.  De  Lacy,  80  Ala.  103,  it  was 
said  that  any  chattel  permanently  annexed  to 
the  freehold  which  cannot  be  severed  without 
material  injury  to  the  premises  becomes  a  part 
of  the  realty  irrespective  of  the  intention  with 
which  it  was  attached.  On  a  subsequent  ap- 
peal in  the  same  case,  however,  De  Lacy  v. 
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deduced  from  various  external  facts, 
adjustment  to  the  realty,  the  characte 
which  it  was  put  in  place;1  and  the 
making  the  annexation  is  immaterial. 

Tillman,  83  Ala.  155,  it  was  properly  said  that 
the  character  of  the  article  annexed  depends 
on  the  intention  of  the  person  making  the  an- 

^luTo'f  Annexation. -  In  Padgett  »•  Cleve- 
land 33  S.  Car.  347,  it  was  said  that  when  the 
mode  and  extent  of  the  annexation  of  the  chat- 
tels to  the  realty  do  not  determine  their ■char- 
acter as  fixtures,  the  intention  with  which  they 
were  upon  the  land  should  be  considered. 

Adaptation  to  Realty.  -  In  Ferris  v.  Quimby, 
AI  Mich  202,  it  was  stated  that  intention 
Chiefly  determines  whether  a  chattel  annexed 
to  the  realty  for  use  becomes  part  of  it,  where 
i  is  not  shown  to  be  specially  adapted  for  use 
in  that  particular  place  or  that  the  freehold  is 
injured  bv  annexation  and  removal.  Here 
the  intent' referred  to  is  evidently  the  purely 
mental  intent,  as  the  court  goes  on  to  decide 
that  the  articles  in  question  were  not  part  of 
the  realty,  because  the  way  in  which  they 
were  treated  by  the  owners  after  they  were 
-nut  in  place  showed  that  they  did  not  consider 
them  a  part  of  the  realty.  This  case  appears 
to  give  an  effect  to  the  mental  disposition  of 
the  owner  which  is  not  in  accordance  with  the 
general  current  of  authority. 

Rule  Applicable  in  Case  of  Doubt.  —  In  Kelly 

„  Austin,  46  HI-  156.  as  1uoted  in  S™°Td 
Low  122  111.  496,  it  was  stated  that  while  the 
intention  alone  will  not  always  determine 
whether  a  structure  is  real  or  personal  estate, 
it  will  have  a  controlling  influence  in  case  of 
doubt.    To  the   same   effect  see   Hacker  v. 

Munroe,  176  HI-  384- 

Intention  Immaterial. —  In  Treadway  v. 
Sharon,  7  Nev.  37.  the  applicability  of  the 
criterion  of  intention  was  denied,  but  the 
court  there  evidently  supposed  that  the  rule 
referred  to  an  undisclosed  mental  intention, 
which  as  appears  from  notes  infra,  is  imma- 
terial And  so  the  statement  in  Home  v. 
Smith,  105  N.  Car.  322,  18  Am.  St.  Rep.  903, 
that  as  between  vendor  and  vendee  the  intent 
with  which  the  vendor  affixed  the  article  is 
immaterial,  was  made  with  reference  to  evi- 
dence sought  to  be  introduced  of  the  intention 
which  he  had  in  mind.  Compare  Foote  v. 
Gooch,  96  N.  Car.  265,  60  Am.  Rep.  411,  where 
the  intention  with  which  an  article  was  annexed 
by  a  mortgagor  was  said  to  be  important. 

1.  The  Character  of  the  Intention,  as  being 
that  to  be  implied  from  external  acts,  is  re- 
ferred to  in  the  following  cases: 

England.  —  Holland  v.  Hodgson,  L.  R.  7  C. 
P.  328;  Hobson  v.  Gorringe,  66  L.  J.  Ch.  114, 
(1897)  i  Ch.  192. 

Colorado.  —  Roseville  Alta  Min.  Co.  v.  Iowa 
Gulch  Min.  Co.,  15  Colo.  29,  22  Am.  St.  Rep. 
373. 

Connecticut.  —  Capen  v.  Peckham,  35  Conn. 
88;  Stockwell  v.  Campbell,  39  Conn.  363,  12 
Am.  Rep.  393. 

Florida.  —  Seedhouse  v.  Broward,  34  Ha.  509. 

Illinois.  —  Dooley  v.  Crist,  25  111.  55i-.  Spin- 
ney v.  Barbe,  43  HI-  App.  585 :  Fifield  v. 
Farmers'  Nat.  Bank,  47  111.  App.  118. 


such  as  the  mode  of  attachment  or 
r  of  the  article,  and  the  purpose  for 
mere  secret  intention  of  the  person 


Iowa.  —  Ottumwa  Woolen  Mill  Co.  v.  Haw- 
ley,  44  Iowa  57,  24  Am.  Rep.  719. 

Kansas.  —  Eaves  v.  Estes,  10  Kan.  314,  15 

Am.  Rep.  345-  ,  „,  , 

Maine.  —  Strickland  v.  Parker,  54  Me.  263; 

Pope  v.  Jackson,  65  Me.  162;   Hawkins  v. 

Hersey,  86  Me.  394. 
Maryland.  —  Schaper  v.  Bibb,  71  Md.  145- 
Massachusetts.  —  Hopewell  Mills  v.  Taunton 

Sav.  Bank,  150  Mass.  521,  15  Am.  St.  Rep.  235. 
Michigan.  —  Aldine  Mfg.  Co.  v.  Barnard,  84 

Mich.  632. 

Mississippi.  —  Weathersby    v.    Sleeper,  42 
Miss.  732. 

Missouri.  —  Rogers  v.  Crow,  40  Mo.  91; 
State  Sav.  Bank  v.  Kercheval,  65  Mo.  687; 
Loan  v.  Gregg,  55  Mo.  App.  581. 

New  Jersey.  — ~Lez  v.  Hubschmidt  Bldg., 
etc.,  Co.,  55  N.  J.  Eq.  623;  Feder  v.  Van 
Winkle,  53  N.  J.  Eq.  370.  , 

New  York.  —  Rowland  v.  West,  62  Hun  (N. 
Y.)  583. 

Ohio.  —  Te&H  v.  Hewitt,  1  Ohio  St.  511,  59 
Am.  Dec.  634.  . 

Pennsylvania.  —  Albert  v.  Uhnch,  180  Pa. 

St-  2S3-  „  ,  T- 

Texas.  —  Hutchins  v.  Masterson,  46  lex. 

551,  26  Am.  Rep.  286. 

Vermont.  —  Hill  v.  Wentworth,  28  Vt.  428; 
Harris  v.  Haynes,  34  Vt.  22c;  Sweetzer  v. 
Jones,  35  Vt.  322,  82  Am.  Dec.  639. 

2.  Secret  Intention  Immaterial—  Illinois.  — 
Kloess  v.  Katt,  40  HI.  App.  99;  Fifield  v. 
Farmers'  Nat.  Bank,  47  111.  App.  118. 

Iowa.  —  Crum  v.  Hill,  40  Iowa  506. 

Mississippi.  — Tate  v.  Blackburne,  48  Miss.  r. 

Missouri.  —  Thomas  v.  Davis,  76  Mo.  72,  43 
Am.  Rep.  756;  State  Sav.  Bank  v.  Kercheval, 
65  Mo.  682;  Davis  v.  Mugan,  56  Mo.  App.  311. 

New  Jersey.  —  Rogers  v.  Brokaw,  25  N.  J. 
Eq.  497;  Campbell  v.  Roddy,  44  N.  J.  Eq.  244, 
6  Am.  St.  Rep.  889. 

New  York.  —  Phcenix  Mills  v.  Miller,  (Su- 
preme Ct.)4  N.  Y.  St.  Rep.  788;  Snediker  v. 
Warring,  12  N.  Y.  174. 

Pennsylvania.  —  Catasauqua  Nat.  Bank  v. 
North,  160  Pa.  St.  303. 

Washington.  —  Chase  v.  Tacoma  Box  Co., 
11  Wash.  377;  State  Nat.  Bank  v.  Smith,  15 
Wash.  160. 

"  It  should  be  noted  that  the  intention  to 
be  sought  is  not  the  undisclosed  purpose  of 
the  actor,  but  the  intention  implied  and  mani- 
fested by  his  act.  It  is  an  intention  which 
settles  not  merely  his  own  rights,  but  the 
rights  of  others  who  have  or  who  may  acquire 
interests  in  the  property.  They  cannot  know 
his  secret  purpose;  and  their  rights  depend 
not  upon  that,  but  upon  the  inferences  to  be 
drawn  from  what  is  external  and  visible." 
Knowlton,  J.,  in  Hopewell  Mills  v.  Taunton 
Sav.  Bank,  150  Mass.  519,  *5  Am.  St.  Rep. 
235,  quoted  with  approval  in  Catasauqua  Nat. 
Bank  v.  North,  160  Pa.  St.  308. 

Illustrations.  —  The  intention  of  a  person 
erecting  a  building  ultimately  to  remove  it 
was  held  not  to  preserve  its  character  of  per- 
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Of  Person  Not  Owning  Land.  —  This  criterion  of  intention  is  applied  not  only 
where  the  owner  of  land  annexes  his  own  chattel  thereto,  but  it  is  also  asserted 
in  cases  in  which  the  annexation  is  by  one  not  the  owner  of  the  land  1 

III.  Physical  Annexation  —  1.  Necessity  —  *.  In  General. —  It  is  gen- 
erally conceded  that  physical  annexation  of  a  chattel  to  the  realty  is  necessary 
in  order  to  render  it  a  part  of  the  realty,8  though  in  Pennsylvania  the  contrary 


sonalty.  State  Sav.  Bank  v.  Kercheval,  65 
Mo.  682;  Cole  v.  Stewart,  n  Cush.  (Mass.)  182. 

And  so  the  fact  that  owners  of  unmortgaged 
machinery  had  formed  no  specific  intention  of 
removing  it  until  it  became  necessary  to  do  so 
to  prevent  its  seizure  under  a  mortgage  of  the 
building  was  held  not  to  affect  the  character 
of  the  machinery  as  determined  by  the  mode 
of  its  attachment  to  the  building.  Kendall  v. 
Hathaway,  67  Vt.  122.  See,  however,  Ferris 
-  v.  Quimby,  41  Mich.  202. 

Question  of  Mixed  Law  and  Fact.  —  This  ques- 
tion of  intention,  and  consequently  the  ques- 
tion whether  a  particular  article  is  a  part  of 
the  realty  or  not,  is  primarily  one  of  mixed 
law  and  fact.  Turner  v.  Wentworth,  119 
Mass.  459;  Allen  z:  Mooney,  130  Mass.  155; 
Maguire  v.  Park,  140  Mass.  21;  Carpenter  v. 
Walker,  140  Mass.  416;  Southbridge  Sav.  Bank 
v.  Mason,  147  Mass.  500;  Hopewell  Mills  v. 
Taunton  Sav.  Bank,  150  Mass.  522,  15  Am.  St. 
Rep.  235;  Copp  v.  Swift,  (Tex.  Civ.  App.  1894) 
26  S.  W.  Rep.  438;  Philadelphia  Mortg.,  etc., 
Co.  v.  Miller,  (Wash.  1899)  56  Pac.  Rep.  382. 

And  the  question  is  for  the  jury  under 
proper  instructions.  Gresham  v.  Taylor,  51 
Ala.  505;  Tillman  v.  DeLacy,  80  Ala.  103; 
DeLacy  v.  Tillman,  83  Ala.  155;  Leonard  v. 
Stickney,  131  Mass.  541;  Grand  Lodge,  etc..  v. 
Knox,  27  Mo.  315;  Goodin  v.  Elleardsville 
Hall  Assoc.,  5  Mo.  App.  289;  Ambs  v.  Hill, 
10  Mo.  App.  108;  Scobell  v.  Block,  82  Hun  (N. 
Y.)  223;  Benedict  v.  Marsh,  127  Pa.  St.  309; 
Seeger  v.  Pettit,  77  Pa.  St.  437,  18  Am.  Rep. 
452;  Harrisburg  Electric  Light  Co.  v.  Good- 
man. 129  Pa.  St.  206. 

But  the  principal  facts,  when  stated,  are 
often  such  as  will  permit  no  other  presump- 
tion than  one  of  law.  Hopewell  Mills  v. 
Taunton  Sav.  Bank,  150  Mass.  522,  15  Am.  St. 
Rep.  235;  Catasauqua  Nat.  Bank  v.  North,  160 
Pa.  St.  303. 

1.  Annexation  to  Another's  Land.  —  The  inten- 
tion with  which  the  annexation  was  made  is 
the  controlling  consideration. 

England.  —  Wake  v.  Hall,  L.  R.  8  App.  204. 
Alabama.  —  Wood  v.  Holly  Mfg.  Co.,  100 
Ala.  326,  46  Am.  St.  Rep.  56. 

Illinois.  —  Kelly  v.  Austin,  46  111.  156. 
Indiana.  —  Horn  v.  Indianapolis  Nat.  Bank, 
125  Ind.  381,  21  Am.  St.  Rep.  231;  Binkley  v. 
Forkner,  117  Ind.  176;  Dutton  v.  Enslev,  (Ind 
App.  1898)  51  N.  E.  Rep.  380. 

Michigan.  —  Robertson  v.  Corsett,  39  Mich. 
777;  Morrison  v.  Berry,  42  Mich.  389,  36  Am. 
Rep.  446;  Curtis  v.  Leasia,  78  Mich.  480; 
Aldine  Mfg.  Co.  v.  Barnard,  84  Mich.  632. 

Pennsylvania.  —  Meigs's  Appeal,  62  Pa.  St. 
28,  1  Am.  Rep.  372;  Hill  v.  Sewald,  53  Pa.  St. 
271,  91  Am.  Dec.  209. 

"Intention"  Used  in  Different  Senses.  —  The 
intention  referred  to  in  this  connection  is 
merely  that  of  the  owner  of  the  chattel,  and 
the  intention  of  the  owner  of  the  land,  unless 
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he  is  also  the  owner  of  the  chattel,  is  immate- 
rial. The  courts  have  sometimes  failed  to 
make  clear  in  their  opinions  the  distinction 
between  the  individual  intention  of  the  owner 
of  the  chattel,  and  the  intention  of  the  parties 
as  evidenced  by  agreement  between  the  land- 
owner and  the  owner  of  the  chattel  as  to 
whether  it  shall  be  part  of  the  realty.  Nigro 
v.  Hatch,  (Arizona  1886)  11  Pac.  Rep.  177; 
Manwaring  v.  Jenison,  61  Mich.  117;  Robert- 
son v.  Corsett,  39  Mich.  777;  Eaves  v.  Estes. 
10  Kan.  314,  15  Am.  Rep.  345;  West  Coast 
Lumber  Co.  v.  Apfield,  86  Cal.  335;  Horn  v. 
Indianapolis  Nat.  Bank,  125  Ind.  389,  21  Am. 
St.  Rep.  231;  Binkley  v.  Forkner,  117  Ind.  176; 
Matter  of  Eureka  M'ower  Co.,  86  Hun  (N.  Y.) 
309;  Causey  v.  Empire  Plaid  Mills,  119  N. 
Car.  180. 

Illustrations.  —  Thus  in  Sword  v.  Low,  122 
111.  4S7,  it  was  said  that  the  rule  that  intention 
controls  "  would  not  apply  to  such  articles  as 
enter  into  and  form  parts  of  a  structure  appur- 
tenant to  land,  such  as  lumber,  stone,  and 
shingles,  or  to  doors,  windows,  and  grates,  and 
the  like  articles  which  are  incorporated  into 
the  structure,  for  their  removal  would,  prt 
lanto  at  least,  be  a  destruction  of  the  appurte- 
nance." In  such  a  case,  it  is  suggested,  the 
intention  would  control  as  in  other  cases,  but 
it  would  be  held  to  be  conclusively  shown  by 
the  mode  of  annexation. 

So  in  Aldine  Mfg.  Co.  v.  Barnard,  84  Mich. 
632,  it  was  stated  that  the  question  is  one  of 
the  intention  of  "  the  parties,"  but  there  the 
question  was  as  to  the  effect  of  an  agreement 
retaining  title  in  the  vendor  of  the  chattels; 
i.  e.,  the  question  was  one  of  agreement. 

Agreement  Between  Affixerg.  —  In  like  manner 
the  right  to  remove  an  article  annexed  to  the 
land  of  another,  as  against  a  subsequent  pur- 
chaser, has  sometimes  been  stated  to  be  deter- 
mined by  the  fact  that  an  agreement  for  its 
removal  between  the  person  who  annexed  it 
and  the  landowner  shows  the  intention  that  it 
should  not  become  a  part  of  the  realty. 
Thomas  v.  Inglis,  7  Ont.  Rep.  588;  Eaves 
Estes,  10  Kan.  314,  15  Am.  Rep.  345;  Potter 
v.  Cromwell,  40  N.  Y.  287,  100  Am.  Dec.  4S5; 
Ellison  v.  Salem  Coal,  etc.,  Co.,  43  111.  App. 
120;  State  Nat.  Bank  v.  Smith,  15  Wash.  160. 
And  see  the  cases  in  the  next  preceding  para- 
graph. To  introduce  the  element  of  intention 
in  the  determination  of  the  rights  of  removal 
in  such  a  case  seems  to  be  unnecessary  and 
merely  confusing.  See  Hobson  v.  Gorringe, 
(1897)  1  Ch.  182;  Haggert  v.  Brampton.  28 
Can.  Sup.  Ct.  Rep.  180. 

2.  Physical  Annexation  Is  Necessary  —  J 
land.  —  Beaufort  v.  Bates.  3  De.  G.  F.  &  J. 
381,  Longbottom  v.  Berry,  L.  R.  5  Q.  B.  123; 
Holland  v.  Hodgson,  L.  R.  7  C.  P. "334:  Wans- 
brough  v.  Maton,  4  Ad.  &  El.  SS4,  31  E.  C.  L. 
217;  Horn  v.  Baker,  9  East  215;  Rex  v.  Otlev. 
1  B.  &  Ad.  i6r,  20  E.  C.  L.  368. 
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is  cisscrtcd  ^ 

b.  Articles  TO  Be  Annexed.  —  The  question  as  to  the  necessity  of 


Alabama.  —  Thweat  v.  Stamps.  67  Ala.  96; 
Tillman  v.  De  Lacy,  80  Ala.  103;  Rogers  v. 
Prattville  Mfg.  Co.,  81  Ala.  483.  60  Am.  Rep. 
171;  Opelika  Bank  v.  Kizer,  (Ala.  189S)  24  So. 

Arkansas.  —  Choate  v.  Kimball,  56  Ark.  55; 
Bemis  v.  First  Nat.  Bank,  63  Ark.  625. 

California.  —  Pennybecker  v.  McDougal,  48 
Cal.  160. 

Connecticut.  —  Swift  v.  Thompson,  9  Conn. 
63,  21  Am.  Dec.  718;  Baldwin  v.  Breed,  16 
Conn.  60;  Capen  v.  Peckham,  35  Conn.  88; 
Stockwell  v.  Campbell,  39  Conn.  364,  12  Am. 
Rep  393* 

Illinois.  —  Hacker  v.  Munroe,  176  111.  384. 
Indiana.  —  Binkley  v.  Forkner,  117  Ind.  176. 
Maryland.  —  Kirvvan  v.  Latour,  I  Har.  &  J. 
(Md.)  289,  2  Am.  Dec.  5*9- 

Massachusetts.  —  Gale  v.  Ward,  14  Mass. 
352,  7  Am.  Dec.  223;  Hubbell  v.  East  Cam- 
bridge Five  Cents  Sav.  Bank,  132  Mass.  449, 
42  Am.  Rep.  446. 

Minnesota.  —  Farmers'  L.  &  T.  Co.  v.  Min- 
neapolis Engine,  etc.,  Works,  35  Minn.  543; 
Shepard  v.  Blossom,  66  Minn.  421. 

Missouri.  —  Donnewald    v.    Turner  Real 
Estate  Co.,  44  Mo.  App.  350. 
Nevada.  —  Brown  v.  Lillie,  6  Nev.  244. 
New  Hampshire.  —  Despatch  Line  of  Packets 
v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 
Dec.  203;  Lathrop  v.  Blake,  23  N.  H.  66. 

New  Jersey.  —  Rogers  v.  Brokaw,  25  N.  J. 
Eq.  496;  Blancke  v.  Rogers,  26  N.  J.  Eq.  563; 
Williamson  v.  New  Jersey  Southern  R.  Co.,  29 
N.  J.  Eq.  329;  Speiden  v.  Parker,  46  N.  1.  Eq. 
292;  Feder  v.  Van  Winkle,  53  N.  J.  Eq.  370; 
Brearley  v.  Cox,  24  N.  J.  L.  289;  General 
Electric  Co.  *.  Transit  Equipment  Co.,  (N.  J. 
1898)  42  Atl.  Rep.  101. 

New  York.  —  Potter  v.  Cromwell,  40  N.  Y. 
287,  100  Am.  Dec.  485;  Voorhees  v.  McGinnis, 
48  N.  Y.  278;  Hoyle  v.  Plattsburgh,  etc.,  R. 
Co.,  54  N.  Y.  314,  13  Am.  Rep.  595;  McRea  v. 
Central  Nat.  Bank,  66  N.  Y.  489;  Hart  v. 
Sheldon,  34  Hun  (N.  Y.)  38;  Scobell  v.  Block. 
82  Hun  (N.  Y.)  223;  Tabor  v.  Robinson,  36 
Barb.  (N.  Y.)  484;  Miller  v.  Plumb,  6  Cow.  (N. 
Y.)  665,  16  Am.  Dec.  456;  Raymond  v.  White, 
7  Cow.  (N.  Y.)  319. 

Ohio.  —  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59 
Am.  Dec.  634. 

Oregon.  —  Helm  v.  Gilroy,  20  Oregon  517. 
South  Carolina.  —  M'Clintock  v.  Graham,  3 
MrCord.  L.  (S.  Car.)  553. 

Texas.  —  Cole  v.  Roach,  37  Tex.  413;  Hutch- 
ins  v.  Masterton,  46  Tex.  551,  26  Am.  Rep. 
286;  Keating  Implement,  etc.,  Co.  v.  Marshall 
Electric  Light,  etc.,  Co.,  74  Tex.  605;  Gulf, 
etc.,  R.  Co.  v.  Dunman,  85  Tex.  176. 

Virginia.  —  Green  v.  Phillips,  26  Gratt.  (Va.) 
752,  21  Am.  Rep.  323. 

Wisconsin.  —  Taylor  v.  Collins,  51  Wis.  123; 
Waiker  v.  Grand  Rapids  Flouring  Mill  Co.,  70 
Wis.  92. 

Statements  by  Courts. — The  leading  case  in 
this  country  in  support  of  the  requirement  of 
annexation  is  Walker  v.  Sherman,  20  Wend. 
(N.  Y.)  636,  where  the  question  arose  between 
tenants  in  common  as  to  machinery  in  a 
■woolen  mill.    Cowen,  J.,  after  stating  that  the 


question  was  to  be  decided  on  the  same  prin- 
ciples  as   if   it  arose  between  grantor  and! 
grantee,  reviewed  the  cases  at  great  length, 
and  said:    "  The  ancient  distinction    *    *  * 
between  actual  annexation  and  total  discon- 
nection is  the  most  certain  and  practical,  and< 
should  therefore  be  maintained  except  where- 
plain  authority  or  usage  has  created  excep- 
tions.   The  reasoning  of  Mr.  Dane,  and  of  the 
learned  judge  in  Fairar  v.  Stackpole  [6  Me. 
154,  19  Am.  Dec.  201],    *    *    *    while  it  can- 
not be  too  extensively  applied  to  modern  ma- 
chinery in  subordination  to  that  distinction,, 
does  not  appear  to  be  sustained  by  authority, 
when  it  seeks  to  raise  a  general  doctrine  of 
constructive  fixtures,  from  the  moral  adapta- 
tion of  what  is  in  fact  a  mere  movable,  to  the 
carrying  on  a  farm  or  factory,  etc.,  however 
essential  the  movable  may  be  for  such  pur- 
pose.   The  argument  in  that  shape  proves  too 
much.    Such  adaptation  and  necessity  might 
be  extended  even  to  the  use  of  domestic  ani- 
mals on  a  farm,  and  certainly  to  many  imple- 
ments in  a  manufactory  which  could  never  be 
recognized  as  fixtures,  without  utterly  con- 
founding the  rule  by  which  the  rights  of  the 
heir  or  the  purchaser  have  been  long  governed. 
*    *    *    On  the  whole,  I  collect   from  the- 
cases  cited,  and  others,  that  as  a  general  rule, 
in  order  to  come  within  the  operation  of  a  deed 
conveying  the  freehold,  whether  by  metes  and' 
bounds  of  a  plantation,  farm,  or  lot,  etc.,  or 
in  terms  denoting  a  mill  or  factory.  etc,  noth- 
ing of  a  nature  personal  in  itself  will  pass  un- 
less it  be  brought  within  the  denomination  of 
a  fixture  by  being  in  some  way  permanently, 
at  least  habitually,  attached  to  the  land  or 
some  building  upon  it.    It  need  not  be  con- 
stantly fastened.    It  need  not  be  so  fixed  that 
detaching  will  disturb  the  earth  or  rend  any 
part  of  the  building.    I  am  not  prepared  to- 
deny  that  a  machine  movable  in  itself  would 
become  a  fixture  from  being  connected  in  its- 
operations  by  bands,  or  in  any  other  way, 
with    the   permanent   machinery,  though  it 
might  be  detached  and  restored  to  its  ordinary 
place  as  easily  as  the  chain  in  Farrar  v.  Stack- 
pole.    I  think  it  would  be  a  fixture  notwith- 
standing." 

So  in  Wolford  v.  Baxter,  33  Minn.  18,  53  Am. 
Rep.  1,  Mitchell,  J.,  said:  "  The  adjudicated 
cases  are  almost  universally  opposed  to  the 
idea  of  mere  loose  machinery  or  utensils,  even 
where  it  is  the  main  agent  or  principal  thing 
in  prosecuting  the  business  to  which  the  realty 
is  adapted,  being  considered  a  part  of  Ihe  free- 
hold for  any  purpose.  To  make  it  a  fixture,  it 
must  not  merely  be  essential  to  the  business 
of  the  structure,  but  it  must  be  attached  to  it 
in  some  way,  or,  at  least,  it  must  be  mechani- 
cally fitted  so  as,  in  ordinary  understanding, 
to  constitute  a  part  of  the  structure  itself.  It 
must  be  permanently  attached  to,  or  the  com- 
ponent part  of,  some  erection,  structure,  or 
machine  which  is  attached  to  the  freehold,  and 
without  which  the  erection,  structure,  01^  ma- 
chine would  be  imperfect  or  incomplete.'' 

1.  Annexation  Unnecessary  —  Pennsylvania  De- 
cisions.—  Voorhis  v.  Freeman,  2  W.  &  S.  (Pa.) 
116,  37  Am.  Dec.  490;  Pyle  v.  Pennock,  2  W.. 
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actual  annexation  also  arises  as  to  articles  which  have  not  yet  been  annexed 
to  the  land,  but  have  merely  been  brought  on  or  near  the  land  with  the  inten- 
tion of  annexing  them.  Such  articles  are,  by  the  weight  of  authority,  per- 
haps, to  be  considered  as  still  personalty,1  though  the  contrary  has  quite 
frequently  been  decided.* 

2.  Sufficiency  of  Annexation  —  a.  In  General. — What  constitutes  such 
annexation  as  will  satisfy  this  requirement  is  a  subject  of  very  considerable 
difficulty,  in  regard  to  which  it  is  impossible  to  give  any  comprehensive  rules, 
in  view  of  the  various  forms  which  annexation  may  assume  and  the  character 
of  the  cases  themselves,  in  which  the  mode  of  annexation  is  frequently  con- 
sidered only  in  connection  with  other  considerations  growing  out  of  the  char- 
acter of  the  articles  and  the  purpose  to  which  the  realty  is  devoted. 

b.  INJURY  BY  REMOVAL.  —  It  may  be  stated,  however,  that  the  annexa- 
tion need  not  be  such  that  removal  of  the  article  will  injure  the  freehold,3 


&  S.  (Pa.)  390,  37  Am.  Dec.  517;  Christian  v. 
Dripps,  28  Pa.  St.  271;  Morris's  Appeal,  88 
Pa.  St.  368. 

In  Ege  7>.  K i  11c,  84  Pa.  St.  340,  it  was  said: 
"  The  criterion  of  a  fixture  depends  on  the 
business  for  which  the  premises  are  used.  A 
fixture  in  a  manufactory,  mill,  or  colliery  may 
have  no  adaptation  to  many  other  kinds  of 
business.  Although  not  atlached,  yet  if  it  be 
designed  for  the  convenience  of  trade  on  the 
premises,  and  be  so  used,  or  subject  to  be 
called  into  use  at  any  time,  ii  becomes  a  fix- 
ture. If  the  article  is  indispensable  in  carry- 
ing on  the  specific  business,  it  becomes  a  part 
of  the  realty."  In  this  case  the  conveyance  of 
an  orebank  was  held  to  pass  all  the  machinery, 
whether  fast  or  loose,  which  was  necessary  to 
constitute  it  such,  and  without  which  it  would 
not  be  an  orebank  equipped  and  ready  for  use. 

And  so  in  Morris's  Appeal,  88  Pa.  St.  368,  it 
was  said  that  physical  annexation  is  not  essen- 
tial to  convert  a  chattel  into  a  fixture;  if  the 
article,  whether  fast  or  loose,  be  indispensable 
in  carrying  on  the  specific  business,  it  becomes 
a  part  of  the  realty. 

1.  Articles  to  Be  Annexed  Held  to  Be  Personalty. 
—  Rails  lying  on  ihe  land  and  not  yet  placed 
in  a  fence  have  been  held  to  be  personalty. 
Thweat  v.  Stamps,  67  Ala.  96;  Robertson  v. 
Phillips,  3  Greene  (Iowa)  220;  Harris  v.  Scovel, 
85  Mich.  32. 

So  of  lumber  intended  for  a  building.  Car- 
kin  v.  Babbitt,  58  N.  H.  579;  Cook  v.  Whiting, 

16  111.  480.  But  see  Palmer  v.  Forbes,  23  111. 
301. 

So  windows  and  window  blinds  made  to  be 
used  in  a  house,  but  not  actually  put  in  place 
and  fastened,  nor  otherwise  annexed  to  it, 
were  likewise  held  not  to  be  part  of  the  realty. 
Peck  v.  Batchelder,  40  Vt.  233,  94  Am.  Dec. 
392. 

So  of  a  stone  brought  within  a  dooryard,  to 
be  placed  as  a  doorstep.    Woodman  v.  Pease, 

17  N.  H.  282. 
And   so   of   machinery   or   parts  thereof. 

Miller  v.  Wilson,  71  Iowa  610;  Burnside  v. 
Twiichell,  43  N.  H.  390. 

In  Johnson  7'.  Mehaffey,  43  Pa.  St.  308,  82 
Am.  Dec.  568,  Lowrie,  C.  J.,  speaking  for  a 
court  which  has  been  the  most  liberal  in  in- 
cluding machinery  as  part  of  the  realty,  said 
of  rolls  cast  for  a  rolling  mill:  "  These  rolls 
were  cast  for  this  rolling  mill,  and  paid  for  and 
delivered  beside  it,  and  lay  there  two  or  three 


years  without  being  turned  or  finished  off,  or 
put  into  the  mill,  and  then  the  mill  was  sold 
by  the  sheriff.  Do  the  rolls  go  with  the  mill 
to  the  purchaser?  The  test  question  is,  were 
they  elementary  parts  of  the  mill  at  the  time 
of  the  sale?  And  as  matter  of  fact  it  is  quite 
plain  that  they  were  not;  for  the  mill  had  al- 
ways run  without  them.  No  doubt  they  were 
intended  to  be  made  part  of  the  mill,  but  we 
do  not  see  how  we  can  take  the  intention, 
without  fact,  in  order  to  declare  what  consti- 
tutes the  mill.  If  we  do,  then  the  sale  of  a 
half-built  or  half-ruined  house  would  include 
all  the  materials  provided  for  its  completion  or 
repair." 

2.  Articles  to  Be  Annexed  Held  to  Be  Bealty.  — 

Machinery  bought  and  placed  on  the  premises 
with  the  intention  of  attaching  it  to  the  free- 
hold has  been  held  in  West  Virginia  to  be 
realty.  Patton  v.  Moore,  16  W.  Va.  428,  37 
Am.  Rep.  789;  McFadden  v.  Crawford,  36  W. 
Va.  671,  32  Am.  St.  Rep.  8q4. 

Fencing  materials  deposited  on  a  farm  for 
the  purpose  and  with  the  intention  of  building 
a  fence  have  likewise  been  held  to  be  real 
property.  Hackett  v.  Amsden,  57  Vt.  432; 
Conklin  v.  Parsons,  1  Chand.  (Wis.)  240,  1 
Pin.  (Wis.)  264.  Though  it  is  otherwise  as  to 
posts  and  boards  piled  on  a  farm  if  there  is 
nothing  to  show  that  they  are  kept  for  the  pur- 
pose of  fencing.    Wing  v.  Gray,  36  Vt.  261. 

In  Palmer  v.  Forbes,  23  111.  301,  and  Mc- 
Laughlin v.  Johnson,  46  111.  163,  it  was  said 
that  rails  hauled  on  to  the  land  and  de- 
signed to  be  laid  into  a  fence,  or  timber  for  a 
building,  although  not  erected,  but  lying 
around  loose,  and  in  no  way  attached  to  the 
soil,  will  be  treated  as  a  part  of  the  realty  and 
will  pass  with  the  land  as  appurtenances.  In 
neither  of  these  cases  was  this  question  at 
issue,  however,  the  former  involving  merely 
the  characterof  rolling  stock  of  a  railroad,  and 
the  latter  being  decided  on  the  theory  of  tem- 
porary severance.  The  contrary  was  decided 
in  the  earlier  case  of  Cook  v.  Whiting,  16  111. 
480. 

3.  Injury  by  Removal  Not  Controlling  —      ,  - 

land.  —  Walmsley  v.  Milne,  7  C.  B.  N.  S.  115, 
97  E.  C.  L.  115,  29  L.  I.  C.  P.  97,  6  Jur.  N.  S. 
125,  1  L.  T.  N.  S.  62,  8  W.  R.  138. 

Canada.  —  Oates  v.  Cameron,  7  U  C.  Q.  B. 
228;  Richardson  v.  Ranney,  2  U.  C.  C.  P. 
460. 

Alabama.  — Tillman  v.  DeLacy,  80  Ala.  103. 
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though  the  fact  that  such  injury  will  not  result  is  a  consideration  tending  to 
show&that  the  article  is  not  part  of  the  realty.1 

'  c  Retention  in  Place  by  Gravity.  —  Retention  in  place  by  gravity, 
without  any  fastening,  has  been  sometimes  held  to  be  insufficient,3  but  the 
later  cases  °-enerally  regard  this  as  sufficient,  provided  the  intention  to  make 
the  article  part  of  the  realty  plainly  appears  and  the  article  or  structure  is  so 
heavy  that  it  is  as  effectively  kept  in  place  by  gravity  as  if  it  were  fastened. 


But  see  Capital  City  Ins.  Co.  v.  Caldwell,  95 

Ala.  77-  „    ,  .  n 

Connecticut.  —  Capen  v.  Peckham,  35  Conn. 

83 

'Delaware.  —  Watertown  Steam  Engine  Co. 
v.  Davis,  5  Houst.  (Del.)  214. 

Georgia.  —  Cunningham  v.  Cureton,  96  Ga. 

Illinois.  —  Arnold  v.  Crowder,  81  111.  56,  25 
Am.  Rep.  260. 

Kentucky.  —  Reyman  v.  Henderson  Nat. 
Bank,  98  Ky.  748. 

Maine.  —  Pope  v.  Jackson,  65  Me.  162; 
Hawkins  v.  Hersey,  86  Me.  394. 

Massachusetts.  —  Pierce  v.  George,  10S  Mass. 
78,  11  Am.  Rep.  310;  Allen  v.  Mooney,  130 

Mass.  155-  _    .  , 

Missouri.  —  Thomas  v.  Davis,  76  Mo.  72,  43 

Am.  Rep.  75°.  ,  ,  XT 

New  Hampshire.  —  Lathrop  v.  Blake,  23  N. 

H.  46. 

New  Jersey.  —  Quinby  v.  Manhattan  Cloth, 
etc.,  Co.,  24  N.  J.  Eq.  260;  Doughty  v.  Owen, 
<N.  J.  1890)  19  Atl.  Rep.  540. 

Yew  York.  —  New  York  Security,  etc.,  Co. 
v.  Saratoga  Gas,  etc.,  Co.,  88  Hun  (N.  Y.)  569. 

Vermont.  —  Sweetzer  v.  Jones,  35  Vt.  317, 
82  Am.  Dec.  639. 

Illustration.  —  In  Pierce  v.  George,  108  Mass. 
78,  11  Am.  Rep.  310,  certain  machines  in  a 
machine  shop  were  held  to  be  part  of  the  realty 
and  covered  by  a  mortgage  thereon  though 
they  could  be  removed  without  substantial  in- 
jury to  the  building. 

1.  Injury  by  Kemoval  May  Be  Considered  — 
England.  —  Norton  v.  Dashwood,  (1896)  2  Ch. 

5°°-  „ 
Connecticut.  —  Capen  v.  Peckham,  35  Conn. 

88 

Georgia.  —  Wade  v.  Johnston,  25  Ga.  331. 
Massachusetts.  —  McLaughlin    v.    Nash,  14 
Allen  (Mass.)  136,  92  Am.  Dec.  741. 

Minnesota.  —  Shapira  v.  Barney,  30  Minn. 

59.  _ 

New  York.  —  McKeage  v.  Hanover  F.  Ins. 
Co.,  81  N.  Y.  38,  37  Am.  Rep.  471,  affirming  it 
Hun  (N.  Y.)  239;  Kelsey  v.  Durkee,  33  Barb. 
<N.  Y.)  410. 

South  Carolina.  —  Montague  v.  Dent,  10 
Rich.  L.  (S.  Car.)  135,  67  Am.  Dec.  572. 

Vermont.  —  Wetherby  v.  Foster,  5  Vt.  136; 
Kendall  v.  Hathaway,  67  Vt.  122. 

Washington.  —  Chase  v.  Tacoma  Box  Co., 
11  Wash.  377. 

Wisconsin.  —  Walker  v.  Grand  Rapids  Flour- 
ing Mill  Co.,  70  Wis.  92. 

2.  Gravity  Held  Insufficient.  —  Rex  v.  Otley,  1 
B.  &  Ad.  161,  20  E.  C.  L.  368;  Horn  v.  Baker, 
9  East  215;  Wansbrough  v.  Maton,  4  Ad.  & 
El.  884,  31  E.  C.  L.  217;  Rex  v.  London- 
thorpe,  6  T.  R.  377;  Wiltshear  v.  Cottrell,  1 
El.  &  Bl.  674,  72  E.  C.  L.  674;  Chidley  v.  West 
Ham,  32  L.  T.  N.  S.  486;  Keefer  v.  Merrill,  6 


Ont.  App. -121;  Titus  v.  Mabee,  25  111.  257; 
Pierce  v.  George,  108  Mass.  78,  11  Am.  Rep. 
310;  Park  v.  Baker,  7  Allen  (Mass.)  78,  83  Am. 
Dec.  668. 

3.  Gravity  Held  Sufficient.  —  Holland  v.  Hodg- 
son, L.  R.  7  C.  P.  334-  I"  this  case  Black- 
burn, J.,  discusses  the  matter,  and  the  question 
of  annexation  generally,  in  a  luminous  manner. 

Buildings  have  been  frequently  held  to  be 
part  of  the  realty  though  merely  resting  on  a 
foundation  of  timbers  or  blocks.  Bunnell  v. 
Tupper,  10  U.  C.  Q.  B.  414;  Doran  v.  Willard, 
14  New  Bruns.  358;  Fowler  v.  Fowler,  15  New 
Bruns.  488;  Miller  v.  Waddingham,  (Cal.  1891) 
25  Pac.  Rep.  688;  Landon  v.  Piatt,  34  Conn. 
517;  Ogden  v.  Stock,  34  111.  522,  85  Am.  Dec. 
332;  Dutton  v.  Ensley,  (Ind.  App.  1898)  51  N.  E. 
Rep.  380;  Antoni  v.  Belknap.  102  Mass.  193; 
Madigan  v.  McCarthy,  108  Mass.  376,  11  Am. 
Rep.  371;  Westgate  v.  Wixor.,  128  Mass.  304; 
Freeman  v.  Lynch,  8  Neb.  192;  Doscher  v. 
Blackiston,  7  Oregon  144;  Huebschmann  v. 
McHenry,  29  Wis.  655;  Lipsky  v.  Borgmann, 
52  Wis.  256,  38  Am.  Rep.  735. 

Fences  likewise  are  held  to  be  part  of  the 
realty  though  merely  resting  on  the  surface  of 
the  ground.  Mitchell  v.  Billingsley,  17  Ala. 
393;  Smith  v.  Carroll,  4  Greene  (Iowa)  146; 
Boon  v.  Orr.  4  Greene  (Iowa)  304;  Emrich  v. 
Ireland,  55  Miss.  390;  Sawyer  v.  Twiss,  26  N. 
H.  345;  Glidden  v.  Bennett,  43  N.  H.  306; 
Wentz  v.  Fincher,  12  Ired.  L.  (34  N.  Car.)  297, 
55  Am.  Dec.  416;  State  v.  Graves,  74  N.  Car. 
396;  Kimball  v.  Adams,  52  Wis.  554. 

Statuary  put  in  place  for  purposes  of  orna- 
ment has  been  held  part  of  the  realty  though 
not  actually  fastened  in  place.  In  Snedeker 
v.  Warring,  12  N.  Y.  170,  the  question  was 
whether  a  colossal  statue  of  Washington 
placed  in  the  yard  of  a  country  house  on  a 
base  erected  on  an  artificial  mound  was  part 
of  the  realty.  Parker,  J.,  there  said:  "  The 
statue  was  not  fastened  to  the  base  by  either 
clamps  or  cement,  but  it  rested  as  firmly  on  it 
by  its  own  weight,  which  was  three  or  four 
tons,  as  if  otherwise  affixed  to  it.  The  base 
was  of  masonry,  the  seams  being  pointed  with 
cement,  though  the  stones  were  not  laid  in 
either  cement  or  mortar;  and  the  mound  was 
an  artificial  and  permanent  erection,  raised 
some  two  or  three  feet  above  the  surrounding 
land,  with  a  substantial  stone  foundation.  If 
the  statue  had  been  actually  affixed  to  the  base 
by  cement  or  clamps  or  in  any  other  manner, 
it  would  be  conceded  to  be  a  fixture  and  to  be- 
long to  the  realty.  But  as  it  was,  it  could 
have  been  removed  without  fracture  to  the 
base  on  which  it  rested.  But  is  that  circum- 
stance  controlling?     A    building   of  wood, 

weighing  even  less  than  this  statue,  but  rest- 
ing on  a  substantial  foundation  of  masonry, 

would  have  belonged  to  the  realty.    A  thing 

may  be  as  firmly  affixed  to  the  land  by  gravi- 
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d.  By  Whom  Annexation  to  Be 
ation,  to  render  a  chattel  part  of  the 
chattel,  or  with  his  consent,  and  it  has 

tation  as  by  clamps  or  cement.  Its  character 
may  depend  much  upon  the  object  of  its  erec- 
tion. Its  destination,  the  intention  of  the  per- 
son making  the  erection,  often  exercise  a 
controlling  influence,  and  its  connection  with 
the  land  is  looked  at  principally  for  the  pur- 
pose of  ascertaining  whether  that  intent  was 
that  the  thing  in  question  should  retain  its 
original  chattel  character,  or  whether  it  was 
designed  to  make  it  a  permanent  accession  to 
the  lands. ':  After  quoting  at  length  from  au- 
thorities in  the  civil  law,  the  court  continued: 
"  I  apprehend  the  question  whether  the  pyra- 
mids of  Egypt  or  Cleopatra's  Needle  are  real 
or  personal  property  does  not  depend  on  the 
result  of  an  inquiry  by  the  antiquarian  whether 
they  were  originally  made  to  adhere  to  their 
founditions  with  wafers  or  sealing  wax  or  a 
h-inlful  of  cement.  It  seems  to  me  puerile  to 
in  ike  the  title  to  depend  upon  the  use  of  such 
or  of  any  other  adhesive  substances,  when  the 
great  weight  of  the  erection  is  a  much  stronger 
guaranty  of  permanence."  And  see  the  opin- 
ion of  Romilly,  M.  R.,  to  the  same  effect  in 
D'Eyncourt  v.  Gregory,  L.  R.  3  Eq.  382,  36  L. 
J.  Ch.  107,  15  W.  R.  186,  in  regard  to  statuary 
and  similar  articles  in  a  country  house  and 
grounds. 

Heavy  Machinery  has  been  held  sufficiently 
annexed  though  kept  in  place  merely  by  the 
force  of  gravity.  Haggert  v.  Brampton,  28 
Can.  Sup.  Ct.  Rep.  174;  Dickson  v.  Hunter,  29 
Grant  s  Ch.  (U.  C.)  73,  distinguishing  Keeper 
v.  Merrill,  6  Ont.  App.  121;  Tillman  v.  De 
Lacy,  80  Ala.  103;  Calumet  Iron,  etc.,  Co.  v. 
Lathrop,  36  111.  App.  249;  Green  v.  Chicago, 
etc.,  R.  Co.,  (Kan.  App.  1899)  56  Pac.  Rep.  136; 
Smith  Paper  Co.  v.  Servin,  130  Mass.  511 ; 
Smith  v.  Blake,  96  Mich.  542;  Wolford  v.  Bax- 
ter, 33  Minn.  19,  53  Am.  Rep.  I;  Shepard  v. 
Blossom,  66  Minn.  421;  Cavis  v.  Beckford,  62 
N.  H.  229;  Langdon  v.  Buchanan,  62  N.  H. 
657;  Deal  v.  Palmer,  72  N.  Car.  582. 

In  Hart  v.  Sheldon,  34  Hun  (N.  Y.)  39,  this 
view  was  carried  so  far  that  an  engine  resting 
on  wheels  in  a  factory  was  held  part  of  the 
realty. 

A  Millstone  fixed  to  the  top  of  the  perpen- 
dicular shaft  which  turns  it,  and  kept  there  by 
the  force  of  gravity,  may  be  a  fixture.  Lang- 
don v.  Buchanan,  62  N.  H.  657. 

Planks  laid  down  as  an  upper  floor  of  a  gin 
house  and  used  to  spread  cotton  seed  upon, 
though  not  fastened  down,  have  been  held  to 
be  part  of  the  gin  house,  being  put  there  for 
use  with  it.  Bryan  v.  Lawrence,  5  Jones  L. 
(50  N.  Car.)  337. 

A  Bell  merely  suspended  from  a  frame  has 
been  held  to  be  part  of  the  realty.  Weston  v. 
Weston,  102  Mass.  514;  Alvord  Carriage  Mfg. 
Co.  v.  Gleason,  36  Conn.  86. 

The  Georgia  Code  (1895),  §  3049,  provides  that 
"  anything  intended  to  remain  permanently 
in  its  place,  though  not  actually  attached  to 
the  land,  such  as  a  rail  fence,  is  a  part  of  the 
realty. "  This  seems  to  embody  the  gist  of  the 
decisions  in  regard  to  articles  held  in  place  by 
gravity.     In  Smith       Odom,  63  Ga.  499,  it 


Made.  —  It  would  seem  that  the  annex- 
realty,  should  be  by  the  owner  of  the 
been  so  decided  in  a  number  of  cases.1 

was  held,  under  this  provision,  that  the  run- 
ning gear  of  a  cotton  gin  in  position  for  use 
and  attached  to  the  gin  house  is  presumably 
realty,  while  the  gin  itself  and  the  band  con- 
necting it  with  the  running  gear  are  person- 
alty. 

1.  Annexation  Must  Be  by  Owner  of  Chattel.  — 

March  v.  McKoy,  56  Cal.  85;  Shoemaker  v. 
Simpson,  16  Kan.  43;  Central  Branch  R.  Co. 
v.  Fritz,  20  Kan.  430;  Michigan  Mut.  L.  Ins. 
Co.  v.  Cronk,  93  Mich.  49;  Mills  v.  Redick,  1 
Neb.  437;  McDaniel  v.  Lipp,  41  Neb.  713; 
Huebschmann  v.  McHenry,  29  Wis.  655- 
Walker  v.  Grand  Rapids  Flouring  Mill  Co.,  70 
Wis.  92. 

"The  rule  is  —  and  this  is  elementary  — 
that  the  movable  must  be  affixed  by  the  owner 
of  it,  and  affixed  in  the  course  of  his  general 
use  and  occupation  of  the  immovable;  and  I 
venture  the  remark  that  not  a  case  can  be 
found  where  it  is  held  that  the  owner  would 
be  divested  of  his  title  if  thi  movable  thing  is 
affixed  without  his  consent,  either  express  or 
implied."  Per  Ladd,  J.,  in  Cochran  v.  Flint, 
57  N.  H.  544,  approved  by  Cooley,  J.,  in  his 
dissenting  opinion  in  Morrison  v.  Berry,  42 
Mich.  389,  36  Am.  Rep.  446.  It  would  seem, 
however,  that  the  learned  judges  were  mis- 
taken in  saying  that  no  cases  to  the  contrary 
could  be  found. 

In  General  Electric  Co.  v.  Tarnsit  Equip- 
ment Co.,  (N.  J.  1898)  42  Atl.  Rep.  101, 
Pitney,  V.  C,  said :  '  It  seems  to  me  that  it  is 
an  essential  part  of  an  efficient  annexation  of 
a  chattel  *  *  *  that  the  chattel  shall  be 
the  property  of  the  person  who  performs  the 
act  of  annexation,  or  that  the  purpose  of  an- 
nexation shall  be  acquiesced  in  by  the  owner 
of  the  property." 

In  England  the  only  decision  bearing  on  the 
question  seems  to  be  D'Eyncourt  v.  Gregory, 
L.  R.  3  Eq.  394,  where  it  was  stated  by  Lord 
Romilly,  M.  R.,  that  the  persons  entitled  to 
articles  under  the  will  there  under  considera- 
tion could  not  be  affected  by  the  act  of  an  in- 
termediate life  tenant  in  affixing  those  articles 
to  land  which  might  eventually  come  to  them. 

Annexation  by  Stranger  Sufficient.  —  1 1  has 
been  so  held  in  a  number  of  cases  where  the 
annexation  was  by  one  who  had  wrongfully 
taken  the  article  from  the  true  owner.  Ogden 
v.  Stock,  34  111.  522.  85  Am.  Dec.  332;  Salter 
v.  Sample,  71  111.  430;  Dorr  -•.  Dudderar,  88 
111.  107;  Ricketts  v.  Dorrel,  55  Ind.  470;  Jack- 
son v.  Walton,  28  Vt.  43. 

Loss  of  Identity.  —  And  in  Woodruff,  etc.. 
Iron  Works  v.  Adams,  37  Conn.  233,  and 
Fryatt  v.  Sullivan  Co.,  7  Hill  (N.  Y.)  529,  the 
decisions  to  that  effect  seem  to  be  based  on 
the  theory  that  by  annexation  the  articles  lost 
their  identity.  Here  also  the  rights  of  inno- 
cent purchasers  of  the  realty  entered. 

This  Question  generally  arises  in  connection 
with  the  light  of  the  original  owner  of  the 
chattel  to  bring  replevin  after  it  has  been  at- 
tached to  land  without  his  consent.  See; 
this  title,  Remedies — Replevin. 

A  Mortgage  of  a  chattel  cannot  be  affected  by 
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c.  Constructive  Annexation.  —  Constructive  annexation  is  a  term 
that  is  sometimes  used  in  this  connection.  Of  the  cases  treated  as  illustra- 
tions of  constructive  annexation  some  are  merely  cases  of  temporary  severance, 
in  which  the  articles,  though  not  at  the  time  actually  attached,  are  treated  as 
still  annexed  and  part  of  the  realty,1  and  the  term  has  been  at  times  applied 
to  deer  in  a  park,  fish  in  a  pond,  and  doves  in  a  dovecote,  which  pass  to  the 
heir  and  not  to  the  executor.* 

Parts  of  Articles  Annexed.  —  The  term  "  constructive  annexation"  has  also 
occasionally  been  used  in  reference  to  articles  which,  though  not  themselves 
actually  annexed  to  the  realty,  are  parts  of  or  accessories  to  articles  or  structures 
which  are  annexed.3 

the  action  of  a  subsequent  purchaser  in  affix- 
ing it  to  land.  Grand  Island  Banking  Co.i'. 
Frey,  25  Neb.  66,  13  Am.  St.  Rep.  478. 

Chattels  Not  Paid  For,  however,  may  be  con- 
verted into  realty  by  the  purchaser  by  annex- 
ation, if  they  were  sold  to  him  without  con- 
ditions. Coleman  v.  Stearns  Mfg.  Co.,  38 
Mich.  30. 

Conditional  Sale  of  Chattel.  —  The  effect  of  con- 
ditions retaining  title  in  the  vendor  of  chattels 
afterwards  annexed  by  the  vendee  is  treated 
of  infra,  this  title,  Agreement  as  to  Character 
.of  Articles  Annexed. 

1.  Temporary  Severance  is  treated  elsewhere  in 
this  article.    See  'infra.  Severance. 

2.  Deer,  Fish,  and  Doves. —  In  Williamson  v. 
New  Jersey  Southern  R.  Co.,  29  N.  J.  Eq.  330, 
Depue,  J.,  in  speaking  of  the  meaning  of  the 
phrase  "  constructive  annexation,"  said: 
*"  The  illustrations  of  doves  in  a  cote,  deer  in 
a  park,  and  fishes  in  a  pond  are  entirely  in- 
applicable to  the  present  subject.  They  go 
with  the  inheritance  for  special  and  peculiar 
reasons.  In  Amos  and  Ferrard  on  Fixtures 
they  are  classified  under  the  head  of  heir- 
looms, a  class  of  property  entirely  distinct 
from  fixtures.  A.  &  F.  on  Fixtures  168.  Sir 
Edward  Coke  assigns  them  to  go  with  the  in- 
heritance, because  they  are  animals  ferce 
natures,  '  and  could  not  be  gotten  without  in- 
dustry, as  by  nets  and  other  engines.'  Co. 
Litt.  8rt.  This  is  the  true  foundation  of  the 
common-law  rule,  for  Wentworth  saith  that 
'  young  pigeons,  being  in  the  dove  house,  not 
able  to  fly  out,  go  to  the  executor;  yet  their 
dams,  the  old  ones,  shall  go  to  the  heir  with 
the  dove  house  '  (Went.  Off.  Ex.  14);  and 
fishes  confined  in  a  trunk  or  the  like  go  to  the 
executor.  Co.  Litt.  8a.  In  Parlet  v.  Cray, 
fishes  in  a  pond  were  adjudged  to  belong  to 
the  heir,  for  the  reason  that  '  they  are  as 
profits  of  the  freehold  which  the  executor 
shall  not  have,  but  the  heir,  or  he  who  hath 
the  water.'  Cro.  Eliz.  372.  No  analogy  exists 
between  these  animals  and  machinery,  such 
as  engines  and  cars,  by  which  the  legal  slatus 
of  the  one  can  be  deduced  from  that  of  the 
other."  And  see  to  the  same  effect  Hoyle  v. 
Plattsburgh,  etc.,  R.  Co.,  54  N.  Y.  315,  13  Am. 
Rep.  595. 

3.  Keys  have  been  held  to  be  part  of  the 
realty  as  being  parts  of  the  fixed  locks  to 
which  they  are  fitted.  Liford's  Case,  n  Coke 
50^;  Bishop  v.  Elliott,  11  Exch.  113. 

Doors  and  Windows  are  apparently  to  be  con- 
sidered part  of  the  realty  because  part  of  the 
house.  Wistow's  Case,  14  Hen.  VIII.,  cited 
in  Liford's  Case,  11  Coke  50/';  Hill  v.  Went- 


worth, 28  Vt.  436;  State  v.  Elliot,  11  N.  H. 
540;  Walker  v.  Sherman,  20  Wend.  (N.  Y.) 
636. 

Parts  of  Machines.  —  In  Dudley  v.  Hurst,  67 
Md.  44,  1  Am.  St.  Rep.  368,  the  principle 
as  applied  to  machinery  was  thus  stated: 
"  Where,  in  the  case  of  machinery,  the  princi- 
pal part  becomes  a  fixture  by  actual  annexation 
to  the  soil,  such  part  of  it  as  may  be  not  so 
physically  annexed,  but  which  if  removed 
would  leave  the  principal  thing  unfit  for  use, 
and  would  not  of  itself  and  standing  alone  be 
well  adapted  for  general  use  elsewhere,  is 
considered  constructively  annexed,"  and  ac- 
cordingly crates,  capping  machines,  and  work 
tables,  "  not  actually  annexed,"  but  "  essen- 
tially necessary  to  the  working  of  the  principal 
machinery,"  were  held  to  pass  as  part  of  the 
realty,  a  canning  factory. 

So  in  Pierce  v.  George,  108  Mass.  78,  11  Am. 
Rep.  310,  detachable  wheels  belonging  to  a 
polishing  machine  were  held  to  partake  of  the 
character  of  the  machine,  and  in  Hopewell 
Mills  v.  Taunton  Sav.  Bank,  150  Mass.  519,  15 
Am.  St.  Rep.  235,  loom  beams  laid  upon  the 
looms  when  in  use  were  held  to  possess  the 
character  of  the  looms.  To  the  same  effect  are 
Sheffield,  etc.,  Permanent  Ben.  Bldg.  Soc.  v. 
Harrison,  15  Q.  B.  Div.  358 ;  Fisher  v.  Dixon.  12 
CI.  &  F.  312;  Longbottom  v.  Berry,  L.  R.  5  Q. 
B.  133;  Mather  v.  Fraser,  2  Kay  &  J.  536,  2 
Jur.  N.  S.  900;  Haggert  v.  Brampton,  28  Can. 
Sup.  Ct.  Rep.  174;  Alvord  Carriage  Mfg.  Co. 
v.  Gleason,  36  Conn.  86;  Watertown  Steam 
Engine  Co.  v.  Davis,  5  Houst.  (Del.)  214;  Met- 
ropolitan Counties,  etc.,  Soc.  v.  Brown,  26 
Beav.  454;  Gooderham  v.  Denholm,  18  U.  C. 
Q.  B.  203. 

Duplicate  Parts  of  Machines. —  In  Ex  p.  Ash- 
bury,  L.  R.  4  Ch.  630,  duplicate  sets  of  rolls 
belonging  to  a  rolling  machine,  which  were 
essential  to  make  a  perfect  and  complete  ma- 
chine, were  held  to  partake  of  the  character  of 
the  machine  as  realty.  The  same  result  was 
reached  as  to  the  character  of  such  rolls  as 
part  of  the  realty  in  Voorhis  v.  Freeman,  2  W. 
&  S.  (Pa.)  116,  37  Am.  Dec.  490.  and  Pyle  v. 
Pennock,  2  W.  &  S.  (Pa.)  390,  37  Am.  Dec. 
517,  but  upon  the  theory  that  such  rolls  were 
essential  parts  of  the  iron  mill  rather -than  of 
the  particular  machine.  In  Delaware,  etc.,  R. 
Co.  v.  Oxford  Iron  Co.,  36  N.  J.  Eq.  452,  a 
duplicate  cylinder  for  a  bluing  machine  and 
duplicate  pulleys  for  grindstones  were  held  to 
be  fixtures,  on  the  authority  of  these  Pennsyl- 
vania cases. 

Ice  in  Icehouse.  —  In  Hill  v.  Mundy,_  89  Ky. 
36,  the  theory  of  constructive  annexation  was 
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Rolling  stock  of  a  railroad  has  sometimes  been  treated  as  realty  on  the  theory 
of  constructive  annexation  or  principles  analogous  thereto.1  The  later  and 
best-reasoned  cases  are,  however,  opposed  to  such  view.2 

3.  As  Showing  Intention  —  a.  Mode  of  Annexation  Not  Conclusive. 
—  Though  the  requirement  of  physical  annexation  be  satisfied,  it  does  not 
necessarily  follow  that  the  article  is  a  part  of  the  realty,  since  there  may  be 
other  circumstances  negativing  any  inference  of  an  intent  to  make  the  articles 
part  of  the  realty.  The  mode  of  annexation  may,  however,  be  such  as  alone 
to  show,  without  reference  to  other  considerations,  an  intention  that  the 
articles  shall  be  a  permanent  accession  to  the  realty,  and  it  is  within  this  class 
of  cases  that  those  decisions  may  be  considered  to  fall  which  consider  the 
mode  of  annexation  only  in  determining  that  the  article  in  question  is  part  of 
the  realty.3    In  the  larger  number  of  cases,  however,  the  mode  of  annexation 


carried  so  far  as  to  hold  that  ice  in  an  icehouse 
on  land  sold  passed  as  part  of  the  realty. 

Term  to  Be  Avoided.  —  This  use  of  the  term 
"  constructive  annexation  "  with  reference  to 
parts  of  articles  annexed  could  probably  be 
avoided  by  treating  those  cases  as  instances  of 
actual  attachment  by  gravity,  and  generally  it 
may  be  said  that  the  use  of  the  phrase  "  con- 
structive annexation  "  as  suggesting  an  ex- 
ception to  the  requirement  of  actual  annexation 
is  productive  only  of  confusion.  The  expres- 
sion is  not,  it  seems,  to  be  found  in  the  Eng- 
lish cases. 

1.  Rolling  Stock  Held  Part  of  Realty.  —  Palmer 
v.  Forbes,  23  111.  302;  Hunt  v.  Bullock,  23  111. 
320;  Titus  v.  Mabee,  25  111.  257;  Titus  v.  Gin- 
heimer,  27  111.  462;  Farmers'  L.  &  T.  Co.  v. 
Hendrickson,  25  Barb.  (N.  Y.)  484. 

2.  Rolling  Stock  Held  Not  Part  of  Realty.  — 
Hoyle  v.  Plattsburgh,  etc.,  R.  Co.,  54  N.  Y. 
314,  13  Am.  Rep.  595;  Beardsley  v.  Ontario 
Bank,  31  Barb.  (N.  Y.)  619;  Stevens  v.  Buffalo, 
etc.,  R.  Co.,  31  Barb.  (N.  Y.)  590;  Bement  v. 
Plattsburgh,  etc.,  R.  Co.,  47  Barb.  (N.  Y.)  104; 
Coe  v.  Columbus,  etc.,  R.  Co.,  10  Ohio  St.  372, 
75  Am.  Dec.  518. 

In  Williamson  v.  New  Jersey  Southern  R. 
Co.,  29  N.  J.  Eq.  330,  Depue,  J.,  in  delivering 
the  opinion  of  the  Court  of  Errors  and  Appeals, 
spoke  as  follows:  "  The  criterion  above  stated 
of  actual  annexation  to  the  freehold,  as  a  rule 
for  determining  when  chattels  become  part  of 
the  realty,  is  as  well  settled  in  this  state  as 
any  other  rule  of  property.  Exceptions 
founded  on  fanciful  and  groundless  distinc- 
tions only  tend  to  produce  uncertainty  and 
confusion  in  the  rules  of  property,  which 
should  be  permanent  and  uniform.  *  *  * 
Tested  by  the  foregoing  criterion,  it  is  mani- 
fest that  the  rolling  stock  of  a  railroad  must 
be  regarded  as  chattels  which  have  not  lost 
their  distinctive  character  as  personalty  by 
being  affixed  to  and  incorporated  with  the 
realty.  It  is  true  that  engines  and  cars  are 
adapted  to  move  on  the  track  of  the  railroad, 
and  are  necessary  to  transact  the  business  for 
which  the  railroad  was  designed.  But  unat- 
tached machinery  in  a  factory,  the  implements 
of  husbandry  on  a  farm,  and  furniture  in  a 
hotel  are  similarly  adapted  for  use  in  the  fac- 
tory, on  the  farm,  or  in  the  hotel,  and  are 
equally  essential  to  the  profitable  prosecution 
of  the  business  in  which  they  are  employed. 
When  regard  is  had  to  the  fundamental  and 
necessary  condition  under  which  the  law  per- 
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mits  chattels  to  become  part  of  the  realty,  en- 
gines and  cars  and  the  rolling  stock  of  a  rail- 
road utterly  fail  to  answer  the  requirement  of 
the  law.  Cars  which  left  Jersey  City  this 
morning,  before  the  close  of  the  succeeding 
week  will  be  found  scattered  over  the  west  or 
on  the  Pacific  coast,  their  places  in  transporta- 
tion through  this  state  being  supplied  by  cars 
gathered  from  the  railroads  of  other  com- 
panies, many  of  which  are  located  in  other 
states.  The  suggestion  that  each  one  of  these 
cars  carries  with  it  the  attribute  of  really  in  its 
journey  through  other  states,  or  even  over 
other  railroads  in  this  state,  will  show  the  in- 
congruity of  denominating  that  a  fixture 
which,  in  its  ordinary  use,  travels  over  other 
railroads,  and  is  connected  with  the  railroad 
of  its  owner  in  no  other  way  than  in  its  useful 
employment  in  the  business  in  which  the  com- 
pany is  engaged.  In  Randall  v.  Ehvell,  52  N. 
Y.  521,  11  Am.  Rep.  747,  Judge  Grover  says: 
'  I  think  no  one  would  claim  that  a  car  of  the 
New  York  Central  which,  in  the  course  of 
business,  had  been  run  to  Chicago  was  part  of 
its  real  estate  while  there;  and  if  not  such,  I 
can  discover  no  principle  upon  which  the  char- 
acter of  the  property  should  be  changed  when 
it  reaches  the  Central  track  on  its  return  trip 
to  New  York.'  " 

Statutory  Provisions  in  many  of  the  states 
now  determine  the  character  of  rolling  stock 
as  realty  or  personalty.  See  the  various  stat- 
utes. 

3.  Mode  of  Annexation  Controlling.  —  In  the 

following  cases  the  mode  of  annexation  was 
alone  considered  in  determining  an  article  to 
be  part  of  the  realty:  Wiltshear  v.  Cottrell,  I 
El.  &  Bl.  674,  72  E.  C.  L.  674;  Jenkins  v.  Geth- 
ing,  2  Johns.  &  H.  520;  McKiernan  v.  Hesse, 
51  Cal.  594;  Guthrie  v.  Jones,  10S  Mass.  191 ; 
Bliss  v.  Whitney,  q  Allen  (Mass.)  114,  85  Am. 
Dec.  745;  Talbot  v.  Whipple,  14  Allen  (Mass.) 
177;  Baker  :•.  Davis,  19  N.  H.  325;  Clark  v. 
Hill,  117  N.  Car.  11 ;  Degraffenreid  v.  Scrupgs. 
4  Humph.  (Tenn.)  451,  40  Am.  Dec.  658; 
Lackas  v.  Bahl,  43  Wis.  53. 

Engines  and  Boilers  have  sometimes  been 
considered  part  of  the  realty  without  reference 
being  made  to  anything  but  the  mode  of  an- 
nexation by  being  fastened  to  a  foundation. 
Kaestner  v.  Day,  65  111.  App.  623;  Coleman  :•. 
Stearns  Mfg.  Co.,  38  Mich.  30;  Pond,  etc.,  Co. 
v.  O'Connor,  70  Minn.  266;  Dutro  v.  Kennedy. 
9  Mont.  101;  Scheifele  v.  Schmitz,  42  N.  J.  Eq. 
700. 
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i,  considered  as  only  one  factor  in  the  determination  of  the  character  of  the 
Stide  annexed,*  and  the  tendency  of  the  later  decisions  is  towards  the  treat- 
ment of  this  as  a  minor  consideration  in  determining  the  intent. 

/  INJURY  BY  Removal.  -  The  fact  that  the  annexation  is  such  that  the 
article  annexed  cannot  be  removed  without  injury  to  the  building  does  not,  t 
seems  conclusively  show  an  intent  that  it  shall  be  part  of  the  realty,*  though 
it  is  entitled  to  considerable  weight  in  determining  the  intention.* 


1  Mode  of  Annexation  Is  One  Factor  Only.  — 

Merrill  v.  |udd,  14  Cal.  60;  Balliett  v.  Hum- 
phreys 78  Ind.  391;  Towne  »•  Fiske-  127  ^a?!" 

J3  Am.  Rep.  353;  Lee  v.  Hubschmidt 
Bldg  etc..  Co.,  55  N.  J.  Eq  623;  Feder  v.  Van 
Winkle  53  N.  J.  Eq.  375;  Kerby  v.  Clapp  15 
NY  App  Div.  37;  Hill  v.  Went  worth  28  Vt 
428.  See  also  cases  ciled  infra,  this  title,  IV. 
Character  of  A  rticle  A  nnexed.  _ 

2  Mode  of  Annexation  Unimportant.  —  it  is 
quite  generally  stated  that  the  mode  of  annex- 
ation is  of  minor  importance  as  compared  with 
considerations  arising  from  the  character  and 
purpose  of  the  article  in  relation  to  the  use  of 

the  realty.  .  .  „  , 

California.  —  Hawes  v.  Lathrop,  38  Cal  493- 
Connecticut.  —  Stockwell    v.    Campbell,  39 
Conn.  363.  12  Am.  Rep.  393- 
Illinois.  —  Goff  v.  O'Conner,  16  111.  421. 
Indiana.  —  Dutton  v.    Ensley,   (Ind.  App. 
1808)  51  N.  E.  Rep.  381. 

/0'wa.  —  Ottumwa  Woolen  Mill  Co.  v.  Haw- 
ley,  44  I°wa  57,  24  Am.  Rep.  719. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Morgan, 
i2  Kan.  23,  16  Am.  St.  Rep.  471. 
'  Kentucky.  —  Johnson  v.  Wiseman,  4  Mete. 

^Massachusetts.  —  Winslow  v.  Merchants  Ins. 
Co.,  4  Met.  (Mass.)  3H,  38  Am.  Dec.  368. 

Missouri,  —  State  Sav.  Bank  v.  Kercheval, 

65  Mo.  687;  Davis  v.  Mugan,  56  Mo.  App.  311. 
New  Hampshire.  —  Langdon  v.  Buchanan, 

62  N.  H.  657-  Jr      ,„.  .  ,  XT 

New  Jersey.  —  Feder  v.  Van  Winkle,  53  N. 

^'  New^York.  —  McRea  v.  Central  Nat.  Bank, 

66  N.  Y.  495-  „,  ,  . 
North  Carolina.  —  Latham  v.  Blakely,  70 

N.  Car.  368. 

Oregon.  —  Doscher  v.  Blackiston,  7  Oregon 

143. 

Washington.  —  Chase  v.  Tacoma  Box  Co.,  11 
Wash.  377- 

In  Strickland  v.  Parker,  54  Me.  263,  it  was 
said  that  "  it  is  the  permanent  and  habitual 
annexation,  and  not  the  manner  of  fastening, 
that  determines  when  personal  property  be- 
comes a  part  of  the  realty."  To  the  same 
effect  see  Parsons  v.  Copeland,  38  Me.  537. 

The  character  of  the  annexation  should  not 
determine  the  character  of  the  articles,  but 
anything  attached  to  the  realty  with  a  view  to 
the  purpose  for  which  it  is  held  or  employed, 
however  slight  or  temporary  the  connection, 
should  be  deemed  a  fixture.  Green  v.  Phil- 
lips, 26  Gratt.  (Va.)  752,  21  Am.  Rep.  323. 

More  depends  upon  the  nature  of  the  article 
and  its  use  as  connected  with  the  use  of  the 
freehold  than  upon  the  question  whether  the 
fastening  is  slight  or  otherwise.  Despatch 
Line  of  Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H. 
205,  37  Am.  Dec.  203,  approved  in  Thomas  v. 
Davis,  76  Mo.  72,  43  Am.  Rep.  756. 


3.  Injury  by  Removal  Not  Controlling.  —  Allen 
v  Mooney,  130  Mass.  155;  Quinby  v.  Manhat- 
tan Cloth,  etc.,  Co.,  24  N.  J.  Eq.  260;  Voorhees 
v  McGinnis,  48  N.  Y.  278.  But  see  Ottumwa 
Woolen  Mill  Co.  v.  Hawley.  44  Iowa  57,  24 
Am.  Rep.  719;  Roddy  v.  Brick,  42  N.  J.  Eq. 
225;  Teaff  v.  Hewitt,  1  Ohio  St.  534.  59  Am. 

Dec-  634-  .„  .    ,       ■  • 

Few  Cases,  if  any,  however,  will  be  found  in 
which  an  article  the  removal  of  which  involves 
material  injury  to  the  realty  has  been  consid- 
ered to  be  a  chattel,  in  the  absence  of  an 
agreement  to  that  effect. 

4.  Injury  to  Be  Considered  —  England. — 
Ex  p.  Moore,  etc..  Banking  Co.,  14  Ch.  Div. 
37q-  Wake  v.  Hall,  L.  R.  8  App.  195. 

Canada.  —  McCausland  v.  McCallum,  3  Ont. 
Rep.  305;  Markle  v.  Houck,  19  U.  C.  Q.  B. 
164;  Haggert  v.  Brampton,  28  Can.  Sup.  Ct. 

Rep.  174-  r~ 
Connecticut.  —  Capen  v.  Peckham,  35  Conn. 

88. 

Illinois.  —  Jenney  v.  Jackson,  6  111.  App.  32; 
Spinney  v.  Bar  be,  43  111.  App.  585;  Simpson 
Brick  Press  Co.  v.  Wormley,  61  111.  App.  460; 
Kaestner  v.  Day.  65  111.  App.  623. 

Maryland.  —  Dudley  v.  Hurst,  67  Md.  44,  I 
Am.  St.  Rep.  368.  u  .. 

Massachusetts.  —  Holbrook  v.  Chamberlin, 
116  Mass.  155,  17  Am.  Rep.  146;  Hubbell  v. 
East  Cambridge  Five  Cents  Sav.  Bank,  132 
Mass.  447,  42  Am.  Rep.  446;  Talbot  v.  Whip- 
ple, 14  Allen  (Mass.)  177- 

Michigan.  —  Bartlett  v.  Haviland,  92  Mich. 

552. 

Mississippi.  —  Richardson  v.  Borden,  42 
Miss.  71. 

Missouri.  —  Hunt  v.  Mullanphy,  I  Mo.  508, 
14  Am.  Dec.  300;  Graves  v.  Pierce,  53  Mo.  423. 

New  Hampshire.  —  Despatch  Line  of  Packets 
v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 
Dec.  203;  Wadleigh  v.  Janvrin,  41  N.  H.  503,. 
77  Am.  Dec.  780. 

New  Jersey.  —  Crane  v.  Brigham,  11  N.J. 

^New  York.  —  Coey's  Estate,  Tuck.  (N.  Y.) 

125  . 

North  Carolina.  —  Home  v.  Smith,  105  N. 
Car.  322,  18  Am.  St.  Rep.  903;  Bryan  v.  Law- 
rence, 5  Jones  L.  (50  N.  Car.)  337. 

Rhode  Island.  —  Providence  Gas  Co.  v.  1  nur- 
ber,  2  R.  I.  15,  55  Am.  Dec  621 

Texas.  —  Mever  v.  Orynski,  (Tex.  Civ.  App. 

1804)  25  S.  W.  Rep.  655-  '    D  ,, 

Vermont.— m\\  v.  Wentworth,  28  Vt.  428;. 
Fullam  v.  Stearns,  30  Vt.  443.  Hams  v. 
Haynes,  34  Vt.  220.  . 

Washington.  —  State  Nat.  Bank  v.  Smith,  15 
Wash.  i6d.  . 

In  Wake  v.  Hall,  L.  R.  8  App.  195.  Black- 
burn. L.  J.,  said:    "  Where  a  chattel  is  so  an- 
nexed that  it  cannot  be  removed  without  great 
damage  to  the  land  it  affords  a  strong  ground 
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c.  Adaptation  of  Realty.  —  The  fact  that  a  place  was  prepared  in 
which  to  put  an  article  does  not  necessarily  make  the  article  part  of  the 
realty.1 

d.  Attachment  for  Convenience  in  Use.  —  Attachment  of  machines 
•or  apparatus  to  a  building  or  land  merely  for  the  purpose  of  steadying  them 
or  rendering  them  more  convenient  or  effectual  in  use  does  not  of  itself  render 
them  parts  of  the  realty.2 

e.  Attachment  by  Belting.  —  Machines  not  fastened  to  the  floor  and 
whose  only  connection  is  by  belting  have  in  several  cases  been  decided  to  be 
personalty.3 

IV.  Character  of  Article  Annexed  —  1.  In  General.  —  The  other  con- 
siderations above  referred  to,  in  comparison  with  which  the  mode  of  annexa- 
tion is  stated  to  be  a  minor  consideration,  are  those  growing  out  of  the 
character  of  the  article  and  its  possible  use  in  connection  with  the  use  to 
which  the  freehold  is  devoted.'1 


for  thinking:  that  it  was  intended  to  be  annexed 
in  perpetuity  to  the  land." 

1.  Adaptation  of  Realty.  —  In  Exp.  Astbury, 
L.  R.  4  Ch.  630,  a  weighing  maching  placed 
loosely  in  a  square  receptacle  was  held  not  to 
be  a  part  of  the  realty. 

In  Stockwell  v.  Campbell,  39  Conn.  365,  12 
Am.  Rep.  393,  a  furnace  placed  in  a  pit  pre- 
pared for  ihe  purpose  in  a  cellar  was  held  to 
be  p.irt  of  the  realty.  This  case  was  criticised 
in  Rahway  Sav.  Inst.  v.  Irving  St.  Baptist 
Church.  36  N.  J.  Eq.  61,  where  it  was  said: 
"  It  cannot  be  held  that  the  mere  fact  that  a 
chattel  is  placed  in  a  part  of  a  house  which  has 
been  adapted  to  receive  it  will  make  it  a  fix- 
ture; for  example,  a  bedstead  in  a  house  obvi- 
ously would  not  be  made  a  fixture  by  the  mere 
fact  that  it  was  placed  in  an  alcove  made  to 
receive  a  bedstead.  And  so,  too,  the  mere 
fact  that  a  stove  or  portable  furnace  is  placed 
in  a  niche  made  to  receive  a  stove,  or  is  set  in 
a  depression  or  pit  or  other  place  in  a  floor 
made  to  receive  a  stove  or  portable  furnace, 
will  not  make  such  stove  or  furnace  a  fixture." 

2.  Attachment  for  Convenience  in  Use  —  Illi- 
nois. —  Long  v.  Cockern,  128  111.  29. 

Indiana  — Taylor  v.  Watkins,  62  Ind.  511. 

Maryland.  —  M'Kim  v.  Mason,  3  Md.  Ch. 
186. 

Massachusetts.  —  Hubbell  v.  East  Cambridge 
Five  Cents  Sav.  Bank,  132  Mass.  447,  42  Am. 
Rep.  446;  Carpenter  v.  Walker,  140  Mass.  416; 
Cooper  v.  Johnson,  143  Mass.  108. 

Minnesota.  —  Shepard  v.  Blossom,  66  Minn. 
421. 

New  Jersey.  —  Blancke  v.  Rogers,  26  N.  ]. 
Eq.  563,  affirming  Rogers  v.  Brokaw,  25  N.  J. 
Eq.  496;  Keve  v.  Paxton,  26  N.  J.  Eq.  107; 
Scheifele  v.  Schmitz,  42  N.  J.  Eq.  700. 

New  York.  —  Murdock  v.  Gifford,  18  N.  Y. 
28;  Potter  v.  Cromwell,  40  N.  Y.  293,  100  Am. 
Dec.  485;  Wells  v.  Maples,  15  Hun  (N.  Y.)  90; 
Vanderpoel  v.  Van  Allen,  10  Barb.  (N.  Y.)  157. 

Ohio.  —  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59 
Am.  Dec.  634. 

Vermont.  —  Hill  v.  Wcntworth,  28  Vt.  428; 
Harris  v.  Haynes,  34  Vt.  220;  Sweetzer  v. 
Jones,  35  Vt.  317,  82  Am.  Dec.  639;  Kendall  v. 
Hathaway,  67  Vt.  122;  Fullam  v.  Stearns,  30 
Vt.  452;  Banlett  v.  Wood,  32  Vt.  372. 

Washington. — Cherry  v.  Arthur,  5  Wash. 
787- 


Canada.  —  Carscallen  v.  Moodie,  15  U.  C.  Q. 
B.  304;  Sun  L.  Assur.  Co.  v.  Taylor,  13  Can. 
L.  T.  106,  9  Manitoba  L.  Rep.  89;  Holland  v. 
Hodgson,  L.  J.  C.  P.  146;  Cross  v.  Barnes* 
36  L.  T.  N.  S.  693. 

In  Carpenter  v.  Walker,  140  Mass.  416, 
Holmes,  J.,  said  that  perhaps  it  would  have 
saved  perplexing  questions  if,  as  between 
vendor  and  purchaser,  or  mortgagor  and  mort- 
gagee, the  rule  of  the  common  law  that  what- 
ever is  annexed  to  the  freehold  by  the  owner 
becomes  a  part  of  the  realty  and  will  pass  by 
a  conveyance  of  it  had  been  adhered  to  more 
strictly;  but  he  went  on  to  say  that  the  later 
decisions  in  Massachusetts  establish  that  ma- 
chines may  remain  chattels  for  all  purptsrs, 
though  physically  attached  to  the  freehold  by 
the  owner,  if  the  mode  of  attachment  indicates 
that  it  is  merely  to  steady  them  for  their  tut  re 
convenient  use  and  not  to  make  them  an  ad- 
junct of  the  building  or  soil,  and  that,  it  being 
more  important  to  respect  decisions  upon  a 
question  of  property  than  to  preserve  a  simple 
test,  the  rule  involved  in  these  decisions  would 
be  followed. 

But  Machines  So  Attached  may  be  part  of  the 
realty.  Hopewell  Mills  v.  Taunton  Sav. 
Bank,  150  Mass.  519,  15  Am.  St.  Rep.  235; 
Latham  v.  Blakely,  70  N.  Car.  369. 

3.  Attachment  by  Belting  Is  Not  Alone  Suffi- 
cient.—  Haggert  v.  Brampton,  28  Can.  Sup. 
Ct.  Rep.  174;  Sun  L.  Assur.  Co.  v.  Taylor.  13 
Can.  L.  T.  106,  9  Manitoba  L.  Rep.  89;  Shep- 
ard 71.  Blossom,  66  Minn.  421 ;  Pierce  v.  George, 
108  Mass.  78,  11  Am.  Rep.  310;  Holbrook  -■. 
Chamberlin,  116  Mass.  155,  17  Am.  Rep.  146; 
Scheifele  v.  Schmitz,  42  N.  J.  Eq.  700. 

4.  Character  of  Article  Annexed.  —  The  con- 
siderations arising  in  this  regard,  as  bearing 
on  the  real  or  personal  quality  of  an  article 
annexed  to  the  really,  are  in  themselves  very 
difficult  both  to  state  and  to  apply,  and  there 
are  few  cases  which  have  contributed  to  aa 
understanding  of  the  matter  by  discussion  or 
statement  of  the  principles  involved. 

A  Simple  Statement  of  the  underlying  idea  is 
given  in  an  article  reprod  uced  from  the  Solicit- 
or's Journal  in  4  Alb.  L.  J.  273:  "  With  re- 
gard, first,  to  the  character  of  the  immovable: 
it  is  obvious  that,  the  general  use  of  a  build- 
ing being  ascertained,  those  things  which  con- 
duce or  are  subservient  to  that  use  will  be 
608  Volume  XIII. 


Character  of  Article  Annexed. 


FIXTURES. 


Adaptation  to  Use  of  Freehold. 


2  Adaptation  to  Use  of  Freehold.  —  This  idea  of  affinity  between  the  use  of 
the  article  annexed  and  the  freehold  is  involved  in  the  statement,  frequently 
found  in  the  cases  in  the  United  States,  that  one  essential  to  the  conversion 
of  a  chattel  into  realty  is  its  adaptation  or  application  to  the  use  or  purpose  to 
which  the  realty  with  which  it  is  connected  is  appropriated.1 

Adaptation  One  Factor.  —  Other  cases  refer  to  the  adaptation  of  an  article  to 
the  use  to  which  the  realty  is  appropriated  as  one  of  the  factors  in  determin- 
*  in<r  that  it  is  a  part  of  the  realty ; s  and  the  same  idea  is  involved  in  the  state- 


more  readily  assumed  to  have  been  affixed 
with  an  inlention  of  permanence  than  those 
which  do  not  subserve  that  common  end. 
Thus,  if  a  building  be  used  as  a  dwelling 
house,  things  suitable  to  a  dwelling  house  will 
more  readily  become  fixtures;  if  it  be  used  as 
a  mill  or  manufactory,  the  same  inference  will 
be  drawn  with  respect  to  those  things  which 
form  part  of  the  machinery  or  assist  in  its 
operations." 

A  Suggestive  Presentation  of  the  theory  is  also 
given  in  3  Alb.  L.  J.  410,  from  which  the  fol- 
lowing quotation  is  taken:  "  It  becomes, 
therefore,  in  all  cases  a  preliminary  and,  in- 
deed, indispensable  step,  in  determining 
whether  and  by  whom  a  particular  fixture  is 
removable,  to  first  ascertain  the  proper  or  dis- 
tinctive character  of  the  res  principalis  itself. 
Thus,  the  inheritance  in  general  consists  of 
land  purely  and  simply,  so  called,  and  the 
fixtures  which  would  in  such  a  case  present  an 
inherent  affinity  to  it  would  be  those  only 
which  are  strictly  agricultural.  Sometimes, 
however,  and  more  frequently,  perhaps,  than 
not,  in  these  modern  days,  the  inheritance 
consists  of  land  plus  some  particular  character 
of  as  permanent  a  nature  as  the  land  itself. 
Now,  in  this  latter  case,  the  particular  fixtures 
which  would  have  an  affinity  for  the_  in- 
heritance would  be  those  objects  or  things 
which  were  themselves  also  in  some  essential 
manner  possessed  of  that  character;  in  other 
words,  which  were  peculiarly  or  directly  sub- 
servient to  the  enjoyment  of  the  land  in  that, 
its  seemingly  adventitious  yet  permanently 
acquired  and  natural  character." 

1.  Necessity  of  Adaptation  —  Rule  of  Teaff  v. 
Hewitt.  —  This  statement  is  most  frequently 
found  incorporated  in  a  statement  quoted 
or  adapted  from  Teaff  v.  Hewitt,  I  Ohio  St. 
511,  59  Am.  Dec.  634,  as  to  the  elements 
necessary  to  make  a  chattel  a  part  of  the 
realty,  where  Bartley,  C.  J.,  said:  "  The 
united  application  of  the  following  requi- 
sites will  be  found  the  safest  criterion  of  a 
fixture:  I.  Actual  annexation  to  the  realty  or 
something  appurtenant  thereto.  2.  Appropri- 
ation to  the  use  or  purpose  of  that  part  of  the 
realty  with  which  it  is  connected.  3.  The  in- 
tention of  the  party  making  the  annexation  to 
make  the  article  a  permanent  accession  to  the 
freehold  —  this  intention  being  inferred  from 
the  nature  of  the  article  affixed,  the  relation 
and  situation  of  the  party  making  the  an- 
nexation, the  structure  and  mode  of  annex- 
ation, and  the  purpose  or  use  for  which  the 
annexation  has  been  made." 

Different  Terms  Employed.  —  This  case  in  one 
place  says  "appropriation"  to  the  use,  and 
in  another  says  "  adaptation,"  but  evidently 
with  the  same  meaning.  The  subsequent 
cases  in  the  different  states,  cited  in  the  next 
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note,  in  adopting  this  statement,  have  used 
one  of  the  terms  "  adaptation,"  "  adapt- 
ability," "  application,"  or  "  appropriation," 
with  apparently  the  general  idea  of  fitness. 
"  Fitness  "  is  the  term  used  in  Hutchins  v. 
Masterson,  46  Tex.  551,  26  Am.  Rep.  286,  and 
"  appropriateness  "  is  the  term  used  in  Bren- 
nan  v.  Whitaker,  15  Ohio  St.  446. 

Cases  Following  Teaff  v.  Hewitt.  —  The  fol- 
lowing cases,  in  adopting  the  language  of 
Teaff  v.  Hewitt,  1  Ohio  St.  511,  59  Am.  Dec. 
634,  state  the  necessity  of  adaptation  of  the 
article  to  the  use  of  the  realty,  or  its  equivalent: 
Alabama.  —  Rogers  v.  Prattville  Mfg.  Co., 
81  Ala.  483,  60  Am.  Rep.  171. 

Arkansas.  —  Choate  v.  Kimball,  56  Ark.  55; 
Bemis  v.  First  Nat.  Bank,  63  Ark.  625. 
Illinois.  —  Hacker  1.  Munroe,  176  111.  384. 
Indiana  — Binkley  v.  Forkner,  117  Ind.  180; 
Dutton  v.  Ensley,  (Ind.  App.  1898)  51  N.  E. 
Rep.  380. 

Kentucky.  —  Johnson  v.  Wiseman,  4  Mete. 
(Ky.)  361. 

Missouri.  —  Donnewald  v.  Turner  Real- 
Estate  Co.,  44  Mo.  App.  350;  Goodin  v. 
Elleardsville  Hall  Assoc.,  5  Mo.  App.  289. 

New  Jersey.  —  Blancke  v.  Rogers,  26  N.  J. 
Eq.  563;  Brearley  v.  Cox,  24  N.  J.  L.  289; 
Feder  v.  Van  Winkle,  53  N.  J.  Eq.  370;  Gen- 
eral Electric  Co.  v.  Transit  Equipment  Co., 
(N.  J.  1898)  42  Atl.  Rep.  101;  Rogers  v. 
Brokaw,  25  N.  J.  Eq.  496;  Speiden  v.  Parker, 
46  N.  J.  Eq.  292. 

New  York.  —  Cooper  v.  Harvey,  (Supreme 
Ct.)  16  N.  Y.  Supp.  661;  Funk  v.  Brigaldi,  4 
Daly  (N.  Y.)  359;  Hoyle  v.  Plattsburgh,  etc., 
R.  Co..  54  N.  Y.  324,  13  Am.  Rep.  595;  McRea 
v.  Central  Nat.  Bank,  66  N.  Y.  489,  affirming 
50  How.  Pr.  (N.  Y.  Supreme  Ct.)  51;  Potter  v. 
Cromwell,  40  N.  Y.  287,  100  Am.  Dec.  485; 
Phoenix  Mills  v.  Miller,  (Supreme  Ct.)  4  N.  Y. 
St.  Rep.  788;  Scobell  v.  Block,  82  Hun  (N. 
Y.)  223;  Voorhees  v.  McGinnis,  48  N.  Y.  278. 

Oregon.  —  Helm  v.  Gilroy,  20  Oregon  517; 
Henkle  v.  Dillon,  15  Oregon  610. 

Texas.  —  Phelan  v.  Boyd,  (Tex.  1890)  14  S. 
W.  Rep.  290;  Hutchins  v.  Masterson,  46  Tex. 
551,  26  Am.  Rep.  286;  Jones  v.  Bull,  85  Tex. 
136;  Keating  Implement,  etc.,  Co.  v.  Marshall 
Electric  Light,  etc.,  Co.,  74  Tex.  605. 

Wisco nsin.  —  Taylor  v.  Collins,  51  Wis.  123; 
Walker  v.  Grand  Rapids  Flouring  Mill  Co., 
70  Wis.  92. 

The  Above  Cases,  with  hardly  an  exception, 
merely  state  the  requirement,  and  make  no 
attempt  to  explain  its  application,  and  it  is 
worthy  of  remark  that  in  none  of  them  was  it 
decided  that  an  article  was  not  part  of  the 
realty  for  want  of  this  element  of  "  adapta- 
tion." 

2.  Adaptation  One  Factor  —  United  States. — 
Equitable  Trust  Co.  v.  Christ,  47  Fed.  Rep. 
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ment  that  the  character  of  the  use  of  the  article  annexed  is  important.1 

3.  Adaptation  to  Use  Elsewhere.  —  The  fact  that  the  article  annexed  is 
adapted  to  use  elsewhere  is  sometimes  mentioned  as  a  fact  tending  to  show 
that  it  retains  its  chattel  character.2 

4.  Necessity  of  Article.  —  The  same  idea  seems  to  be  involved  in  the  fre- 
quent mention  of  the  necessity  of  the  article  or  structure  for  that  particular  use 
of  the  land  as  an  important  element  in  determining  its  character,3  and  likewise 


757;  Powell  u.  Monson,  etc.,  Mfg.  Co.,  3 
Mason  (U.  S.)  459. 

Arizona.  —  Fechet  v.  Drake,  (Arizona  1887) 
12  Pac.  Rep.  694. 

Connecticut.  — Capen  v.  Peckham,  35  Conn. 
94;  Tolles  v.  Winton,  63  Conn.  440. 

Delaware.  —  Watertown  Steam  Engine  Co. 
v.  Davis,  5  Housl.  (Del.)  215. 

Illinois.  —  Calumet  Iron,  etc.,  Co.  v.  Lathrop, 
36  111.  App.  249;  Kaestner  v.  Day,  65  111.  App. 
623. 

Iowa.  —  Stillman  v.  Flenniken,  58  Iowa  450, 
43  Am.  Rep.  120. 

Kansas. — Central  Branch  R.  Co.  v.  Fritz, 
20  Kan.  430. 

Kentucky.  —  Hill  v.  Mundy,  89  Ky.  36. 

Maine.  —  Pope  v.  Jackson,  65  Me.  166; 
Symonds  v.  Harris,  51  Me.  14,  81  Am.  Dec. 
553- 

Massachusetts.  —  Pierce  v.  George,  108  Mass. 
78,  11  Am.  Rep.  310;  McConnell  v.  Blood, 
123  Mass.  47.  25  Am.  Rep.  12;  Southbridge 
Sav.  Bank  v.  Exeter  Mach.  Works,  127  Mass. 
542;  Southbridge  Sav.  Bank  v.  Stevens  Tool 
Co.,  130  Mass.  547;  Smith  Paper  Co.  v. 
Servin,  130  Mass.  511;  McLaughlin  v.  Nash, 
14  Allen  (Mass.)  136,  92  Am.  Dec.  741 ;  Winslow 
v.  Merchants'  Ins.  Co.,  4  Met.  (Mass.)  306,  38 
Am.  Dsc.  368. 

Michigan.  —  Lyle  v.  Palmer,  42  Mich.  314; 
Smith  v.  Blake,  96  Mich.  542. 

Missouri.  —  Rogers  v.  Crow,  40  Mo.  91; 
Thomas  v.  Davis,  76  Mo.  72,43  Am.  Rep.  756. 

New  Hampshire.  —  Despatch  Line  of  Pack- 
ets v.  Bellamy  Mfg.  Co.,  12  N.  H.  233,  37  Am. 
Dec.  203. 

New  Jersey.  —  Quimby  v.  Manhattan  Cloth, 
etc.,  Co.,  24  N.  J.  Eq.  260. 

New  York. — Tabor  v.  Robinson,  36  Barb. 
(N.  V.)  483;  Breese  v.  Bange,  2  E.  D.  Smith 
(N.  Y.H91. 

Oregon.  —  Helm  v.  Gilroy,  20  Oregon  517. 

Pennsylvania. — Christian  v.  Dripps,  28  Pa. 
St.  271. 

South  Carolina.  —  Padgett  v.  Cleveland,  33 
S.  Car.  347. 

Texas.  —  Phelan  v.  Boyd,  (Tex.  1890)  14  S. 
W.  Rep.  290. 

Vermont.  —  Hackett  v.  Amsden,  57  Vt.  432. 

In  Winslow  v.  Merchants  Ins.  Co.,  4  Met. 
(Mass.)  306,  38  Am.  Dec.  368,  Shaw,  C.  J., 
said:  "  In  general  terms,  we  think  it  may 
be  said  that  when  a  building  is  erected 
as  a  mill,  and  the  waterworks  or  steam- 
works  which  are  relied  upon  to  move  the 
mill  are  erected  at  the  same  time,  and  the 
works  10  be  driven  by  it  are  essential  parts 
of  the  mill,  adapted  to  be  used  in  it  and 
with  it,  though  not  at  the  time  of  the  convey- 
ance, attachment,  or  mortgage  attached  to  the 
mill,  [such  works]  are  yet  parts  of  it,  and  pass 
with  it  by  a  conveyance,  mortgage,  or  attach- 
ment." 


Contrary  Decision.  —  In  Park  v.  Baker,  7 
Allen  (Mass.)  78,  83  Am.  Dec.  668,  it  was  said 
that  adaptation  to  the  use  of  the  premises  is 
immaterial;  but  this  is  evidently  not  the  law 
in  view  of  the  later  cases  in  that  state. 

Illustration.  —  In  Speiden  v.  Parker,  46  N.  ]. 
Eq.  292,  it  was  held  that  machinery  used  in 
quarrying,  the  only  purpose  for  which  the 
land  was  valuable,  fulfilled  this  requirement 
of  adaptation. 

Machinery  Not  Adapted  to  Use  of  Freehold.  

As  of  this  class  may  be  instanced  machinery 
which  is  put  up  merely  for  the  purpose  of  pre- 
paring the  land  for  future  use,  such  as  that 
erected  for  boring  salt  wells.  Bewick  v. 
Fletcher,  41  Mich.  625,  32  Am.  Rep.  170. 

Another  example  is  the  anchor  which  is 
spoken  of  by  Blackburn,  J.,  in  Holland  v. 
Hodgson,  L.  R.  7  C.  P.  328,  which,  though 
firmly  attached  to  the  soil  for  the  purpose  of 
holding  'he  ship,  would  not  be  considered  a 
part  thereof. 

Gold-mining  machinery  was,  however,  held 
to  be  a  part  of  the  freehold  as  being  necessary 
to  the  working  of  the  ledge  and  attached  for 
the  purpose  permanently  to  the  soil,  and  its- 
use  being  accessory,  if  not  essential,  to  the  in- 
heritance for  its  only  valuable  purpose,  the 
extraction  of  gold.  Merritt  v.  Judd,  14  Cal. 
59- 

1.  Character  of  Use  Is  Important.  —  Bunnell  v. 
Tupper,  10  U.  C.  Q.  B.  414;  Goff  v.  O'Conner, 
16  111.  422;  Pond,  etc.,  Co.  v.  O'Connor,  70 
Minn.  266;  State  Sav.  Bank  v.  Kercheval,  65 
Mo.  686;  Thomas  v.  Davis,  76  Mo.  72,  43  Am. 
Rep.  756;  Despatch  Line  of  Packets  v.  Bellamy 
Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec.  203;  Gulf, 
etc.,  R.  Co.  v.  Dunman,  85  Tex.  176,  (Tex.  Civ. 
App.  1894)  26  S.  W.  Rep.  304. 

2.  Adaptation  to  Use  Elsewhere  is  a  matter  to 
be  considered,  as  showing  that  the  articles  an- 
nexed retain  their  chattel  character,  according 
to  the  following  cases:  Equitable  Trust  Co.  v. 
Christ,  47  Fed.  Rep.  757;  Cherry  v.  Arthur,  5 
Wash.  787;  Carpenter  v.  Walker,  140  Mass. 
416;  Maguire  v.  Park,  140  Mass.  21 ;  McLaugh- 
lin v.  Nash,  14  Allen  (Mass.)  136,  92  Am.  Dec. 
741;  Hubbell  v.  East  Cambridge  Five  Cents 
Sav.  Bank,  132  Mass.  447,  42  Am.  Rep.  44(1; 
Robertson  v.  Corsett,  39  Mich.  777;  Ferris:'. 
Quimby,  41  Mich.  202;  Feder  v.  Van  Winkle. 
53  N.  J.  Eq.  370;  Green  v.  Phillips,  26  Gratt. 
(Va.)  752,  21  Am.  Rep.  323. 

The  Terms  "Adapt"  and  "Adaptation"  have 
also  occasionally  been  used  in  the  sense  of 
mechanical  fitting.  This,  of  course,  is  a  mat- 
ter that  goes  to  the  mode  of  annexation  of  the 
article.  Leonard  v,  Stickney,  131  Mass.  541; 
Blancke  v.  Rogers,  26  N.  J.  Eq.  563;  Rah  way 
Sav.  Inst.  v.  Irving  St.  Baptist  Church,  36  N. 
J.  Eq.  61. 

3.  The  Necessity  of  the  Article  to  the  use  of  the 

realty  is  entitled  to  very  considerable  weight. 
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in  the  treatment  of  the  article  annexed  as  realty  because  it  forms  a  necessary  or 
quasi-necessary  part  of  the  whole,  such  "  whole  "  consisting  of  the  land,  or 
of  the  land  together  with  the  structures  thereupon.1 

Pennsylvania  Rule.  —  In  Pennsylvania  and  in  a  few  decisions  in  other  states  it 
is  stated  that  the  adaptation  or  necessity  of  the  article  to  the  use  for  which 
the  freehold  is  devoted  is  the  only  consideration  in  determining  its  character 
as  a  part  of  the  realty ; s  but  such  statements  have  been  frequently  criticised 
in  other  states.3 

California.  —  Fratt  v.  Whittier,  58  Cal.  126, 
41  Am.  Rep.  257. 

Maine.  —  Farrar  v.  Stackpole,  6  Me.  158,  19 
Am.  Dec.  201;  Corliss  v.  McLagin,  29  Me. 
115;  Symonds  v.  Harris,  51  Me.  14,  81  Am. 
Dec.  553- 

Maryland.  —  Dudley  v.  Hurst,  67  Md.  44,  1 
Am.  St.  Rep.  308. 

New  Hampshire.  —  Burnsidew.  Twitchell,  43 
N.  H.  39°- 

New  Jersey.  —  Rogers  v.  Brokaw,  25  N.  J. 
Eq.  496;  Quinby  v.  Manhattan  Cloth,  etc., 
Co.,  24  N.  J.  Eq.  260;  Crane  v.  Brigham,  11 
N.  J.  Eq.  29. 

Oregon.  —  Helm  v.  Gilroy,  20  Oregon  517. 

Pennsylvania.  —  Christian  v.  Dripps,  28  Pa. 
St.  271;  Williams's  Appeal,  (Pa.  1889)  16  Atl. 
Rep.  810;  Lorrkin  v.  Dyer,  1  Del.  Co.  Rep. 
(Pa.)  388. 

Virginia.  —  Green  v.  Phillips,  26  Gratt.  (Va.) 
752,  21  Am.  Rep.  323. 

1.  Article  as  Necessary  Part  of  Whole.  —  In 
Cook's  Case,  Moo.  177,  it  was  decided  that  a 
tenant  could  not  remove  outer  doors,  but 
otherwise  as  to  inner  doors  separating  the 
different  departments,  since  they  "  are  less  in 
the  nature  of  necessities."  And  in  Warner  v. 
Fleetwood,  cited  in  Hetlakenden's  Case,  4  Coke 
64,  it  was  decided  that  glass  fastened  to  the 
windows,  and  likewise  wainscot,  could  not  be 
removed  by  a  tenant,  and  would  pass  by  a 
grant  of  the  house,  since  they  are  "  parcel 
thereof." 

In  Lawton  v.  Salmon,  1  H.  Bl.  259,  note  a, 
Lord  Mansfield  decided  that  salt  pans  were 
part  of  the  freehold,  which  consisted  of  salt- 
works, because  "  accessories  necessary  to  the 
enjoyment  and  use  of  the  principal,"  though 
it  was  admitted  that  the  salt  pans  were  re- 
movable without  injury  to  themselves  or  to 
the  building  in  which  they  were  placed.  This 
case  is  generally  recognized  as  the  leading 
decision  upon  the  importance  of  regarding  the 
character  of  the  article  in  connection  with  the 
use  to  which  the  realty  is  applied,  and  is 
quoted  in  that  connection  in  Teaff  v.  Hewitt, 
1  Ohio  St.  511,  59  Am.  Dec.  634.  See  supra, 
this  section,  Adaptation  to  Use  of  Freehold. 

Ornamental  Fixtures.  —  So  in  D'Eyncourt  v. 
Gregory,  L.  R.  3  Eq.  382,  Lord  Romilly,  M. 
R.,  derided  that  certain  paper  on  the  walls  of 
a  mansion,  and  satin  panels  and  tapestry 
therein,  could  not  be  removed  because  part 
of  the  wall  itself,  and  said  that  "  the  question 
is  not  whether  the  thing  itself  is  easily  re- 
movable, but  whether  it  is  essentially  a  part 
of  the  building  itself  from  which  it  is  proposed 
to  remove  it,  as  in  the  familiar  instance  of  the 
grinding  stone  of  a  flour  mill,  which  is  easily 
removable,  but  which  is  nevertheless  a  part  of 
the  mill  itself,  and  goes  10  the  heir;"  and  in 
the  same  case,  in  regard  to  certain  statues 


and  vases  in  the  hall  of  the  mansion,  decided 
that  they  were  part  of  the  realty,  because  they 
were  "  strictly  and  properly  part  of  the  archi- 
tectural design  for  the  hall  and  staircase 
itself."  The  same  idea  as  to  statuary  is  pre- 
sented in  the  learned  opinion  of  Parker,  J.,  in 
Snedeker  v.  Warring,  12  N.  Y.  170.  See 
supra,  this  title,  Physical  Annexation  —  Retention 
in  Place  by  Gravity. 

2.  Pennsylvania  Decisions.  —  Williams's  Ap- 
peal, (Pa.  1889)  16  All.  Rep.  810;  Christian  v. 
Dripps,  28  Pa.  St.  271;  Gray  v.  Holdship,  17 
S.  &  R.  (Pa.)  413,  17  Am.  Dec.  680;  Morris's 
Appeal,  88  Pa.  St.  368;  Ritchie  v.  McAllister, 
14  Pa.  Co.  Ct.  Rep.  267. 

In  Voorhis  v.  Freeman,  2  W.  &  S.  (Pa.)  116, 
37  Am.  Dec.  490,  a  case  between  mortgagee 
and  execution  creditor,  Gibson,  C.  J.,  ani- 
madverted strongly  upon  the  cases  making 
physical  attachment  the  criterion  in  cases 
arising  between  vendor  and  vendee,  heir  and 
executor,  and  debtor  and  execution  creditor, 
and  stated  that  all  the  machinery  of  a  manu- 
factory, whether  fast  or  loose,  without  which 
it  would  not  be  a  manufactory,  must  be  con- 
sidered part  thereof. 

Decisions  in  Other  States.  —  In  Fairis  v. 
Walker,  1  Bailey  L.  (S.  Car.)  540,  it  was  held 
that  what  is  necessary  to  the  full  and  free  en- 
joyment of  a  freehold,  sold  for  agricultural 
purposes,  passes  under  a  conveyance  of  the 
freehold,  if  usually  necessary,  or  used  in  the 
management  of  the  farm,  and  hence  that  a 
cotton  gin  passed  by  such  a  conveyance. 

"  The  question  whether  chattels  are  to  be 
regarded  as  fixtures  depends,  not  upon  their 
manner  of  annexation  to  the  freehold,  but 
upon  their  adaptation  to  the  purposes  for 
which  they  are  to  be  used,  and  it  might  be 
said,  if  essential  to  the  successful  operation  of 
the  mill  or  factory,  would  pass,  if  on  the  prem- 
ises at  the  time  of  sale,  and  no  exception 
made  by  the  vendor."  Reyman  v.  Henderson 
Nat.  Bank,  98  Ky.  748,  quoting  Triplett  v. 
Mays,  13  Ky.  L.  Rep.  874. 

3.  Contrary  Decisions.  —  The  Pennsylvania 
decisions  are  criticised,  or  the  contrary  is  ex- 
pressly decided,  in  the  following  cases: 

Connecticut.  —  Capen  v.  Peckham,  35 
Conn.  88. 

Georgia.  —  Wade  v.  Johnston,  25  Ga.  331. 
Illinois.  —  Hunt  v.  Bullock,  23  111.  320. 
Iowa.  —  Johnson  v.  Mosher,  82  Iowa  29.  _ 
Michigan.  —  Manwaring  v.  Jenison,  61  Mich. 
117. 

Minnesota.  —  Wolford  v.  Baxter,  33  Minn. 
12,  53  Am.  Rep.  1. 

New  Hampshire.  —  Despatch  Line  of  Packets 
v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 
Dec.  203. 

New  Jersey.  —  Williamson  v.  New  Jersey 
Southern  R.  Co.,  29  N.  J.  Eq.  313. 
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5.  Purpose  of  Annexation.  —  This  same  idea  of  a  connection  or  affinity 
between  the  uses  of  the  land  itself  and  the  chattel  annexed  thereto  which 
tends  to  show  an  intention  that  the  chattel  shall  be  part  of  the  land  is  likewise 
indicated  by  the  use  of  other  language,  as  when  it  is  stated  that  an  important 
consideration  is  the  purpose  for  which  the  annexation  is  made.1  It  is  also 
stated  that  an  indication  that  an  article  is  part  of  the  realty  is  given  by  the 
fact  that  it  is  annexed  to  improve  the  realty,8  or  to  render  the  premises  more 
convenient  in  use,3  or  for  their  better  enjoyment.4  And  sometimes  the 
important  question  is  stated  to  be  whether  the  annexation  is  for  the  purpose 
of  the  permanent  improvement  or  use  of  the  land.5  These  expressions  may 
probably  all  be  considered  as  involving  the  same  view,  that  what  is  annexed 
for  the  purpose  of  contributing  to  the  value  of  the  realty  itself  may  properly 
be  considered  as  a  part  thereof.    A  like  idea  is  involved  in  the  statements 


Ohio.  —  Teaff  v.  Hewitt,  I  Ohio  St.  538,  59 
Am.  Dec.  634. 

Vermont.  —  Hill  v.  Wentworth,  28  Vt.  428. 
Washington.  — Chase  v.  Tacoma  Box  Co.,  1 

Wash.  377-  „,  „ 

In  Hubbell  v.  East  Cambridge  Five  Cents 
Sav.  Bank,  132  Mass.  447,  42  Am.  Rep.  446, 
Morton,  C.  J.,  said  that  the  mere  fact  that  cer- 
tain machines  were  "  adapted  to  be  used  in  this 
factory,  and  that  they  were  necessary  to  carry 
on  the  business,  is  not  enough  of  itself  to  im- 
press on  them  the  character  of  realty.  The 
same  thing  is  true  of  the  tools  used  by  hand." 

And  so  it  is  said  that  loose,  movable 
machinery,  not  attached  nor  affixed,  is  not 
realty  bacause  adapted  to  the  business. 
Despatch  Line  of  Packets  v.  Bellamy  Mfg.  Co., 
12  N.  H.  205,  37  Am.  Dec.  203. 

1.  Parpo3e  of  Annexation  Is  Important  — 
United  States.  —  Equitable  Trust  Co.  v.  Christ, 
47  Fed.  Rep.  75&.  2  Flipp.  (U.  S.)  599. 

Alabama.  —  DeLacy  v.  Tillman,  83  Ala.  155. 

Colorado  — Roseville  Alta  Min.  Co.  v.  Iowa 
Gulch  Min.  Co.,  15  Colo.  29,  22  Am.  St.  Rep. 
373- 

Illinois.  —  Dooley  v.  Crist,  25  111.  551; 
Fifield  v.  Farmers'  Nat.  Bank,  148  111.  163,  39 
Am.  St.  Rep.  166. 

Indiana.  —  Balliett  v.  Humphreys,  78  Ind. 
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Kentucky.  —  Hill  v.  Mundy,  89  Ky.  36,  11 
Ky.  L.  Rep.  248,  10  Ky.  L.  Rep.  541:  Triplett 
v.  Mays,  13  Ky.  L   Rep.  874- 

Minnesota.  —  Pond,  etc.,  Co.  v.  O'Connor, 
70  Minn.  266. 

Missouri.  —  State  Sav.  Bank  z.  Kercheval, 
65  Mo.  686. 

North  Carolina.  —  Latham  v.  Blakely,  70  N. 
Car.  368. 

Ohio.  —  Wagner  v.  Cleveland,  etc.,  R.  Co., 
22  Ohio  St  576,  io  Am.  Rep.  770. 

Tennessee. — Johnson  v.  Patterson,  13  Lea 
(Tenn.)  626. 

Vermont.  —  Hill      Wentworth,  28  Vl.  428. 

Virginia.  —  Green  v.  Phillips,  26  Gratt. 
(Va.)  752,  21  Am.  Rep.  323. 

2.  Improvement  of  Realty.  —  In  Atchison, 
etc.,  R.  Co.  v.  Morgan,  42  Kan.  23,  16  Am.  St. 
Rep.  471,  it  was  staled  that  one  of  the  tests 
whether  personal  property  retains  its  character 
or  becomes  a  fixture  consists  of  the  uses  to 
which  it  is  put.  If  it  is  placed  on  the  realty  to 
improve  it  and  make  it  more  valuable,  this  is 
some  evidence  that  it  is  a  fixture;  but  if  it  is 
placed  there  for  a  use  that  does  not  enhance 


the  value  of  the  realty,  this  is  some  evidence 
that  it  is  personal  property.  In  this  case  it 
was  held  that  the  fact  that  articles  annexed  by 
a  railroad  company  to  land,  under  the  mis- 
taken impression  that  the  land  belonged  to  the 
company,  could  be  removed  by  it,  and  that 
the  fact  that  the  annexation  was  for  the  pur- 
pose of  better  operating  the  railroad  and  not 
for  the  purpose  of  improving  the  land  was  a 
material  consideration.  To  the  same  effect 
see  Winslow  v.  Bromich,  54  Kan.  300,  45  Am. 
St.  Rep.  285. 

3.  Convenience  in  Use  of  Premises.  —  Whatever 
is  accessory  to  a  building,  for  the  more  con- 
venient use  and  improvement  thereof,  is  con- 
sidered to  pass  by  a  deed  of  the  building. 
Fratt  v.  Whittier,  58  Cal.  126,  41  Am.  Rep.  251. 

4.  Use  for  the  Better  Enjoyment  of  the  Premises 
is  referred  to  as  the  controlling  consideration 
in  Latham  v.  Blakely,  70  N.  Car.  368,  where 
a  cotton  gin  was  held  to  be  part  of  the  realty 
because  applied  to  such  use. 

In  M'Kenna  v.  Hammond,  3  Hill  L.  (S. 
Car.)  331,  30  Am.  Dec.  366,  the  gearing  of  a 
cotton  gin  was  held  to  pass  to  the  heir  as  being 
placed  on  the  land  for  the  purpose  of  enjoying 
it.  To  the  same  effect  see  Wake  v.  Hall,  L. 
R.  8  App.  204. 

5.  Permanent  Use  and  Improvement  of  Land  is 
the  important  consideration  according  to  the 
following  cases:  Haggert  v.  Brampton,  28 
Can.  Sup.  Ct.  Rep.  174;  McConnell  v.  Blood, 
123  Mass.  47,  25  Am.  Rep.  12;  McDavid  v. 
Wood,  5  Heisk.  (Tenn.)  95;  Johnson  v.  Wil 
loughby,  Jackson,  Tenn.,  1875;  Saunders  v. 
Stallings,  5  Heisk.  (Tenn.)  65.  See  also  Van 
Keuren  v.  Central  R.  Co.,  38  N.  J.  L.  165. 

Illustrations.  —  In  Wadleigh  v.  Janvrin,  41 
N.  H.  503,  77  Am.  Dec.  780.  the  fact  that  the 
cider  mill  there  in  question  was  annexed  with 
a  view  to  the  permanent  enjoyment  of  the 
orchard  on  the  farm  was  considered  im- 
portant. 

So  in  Davis  v.  Mugan,  56  Mo.  App.  311,  the 
apparently  permanent  character  of  a  stonemill 
was  fixed  by  a  consideration  of  the  nature  of 
the  land  upon  which  it  was  placed,  as  contain- 
ing an  inexhaustible  supply  of  stone. 

And  Conversely,  in  Cowart  v.  Cowart,  3  Lea 
(Tenn.)  57,  where  a  ferryboat  was  run  by 
means  of  a  chain  supported  by  buoys,  and 
fastened  upon  an  island,  it  was  held  that  the 
boat  and  buoys  were  not  fixtures,  they  not 
being  intended  for  the  permanent  improve 
ment  of  the  realty. 
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contained  in  English 

{or  the  profit  or  improvement  of  th^^;S;nreofPthis  test  of  the  character 
Machinery  or  Apparatus  in  Building.—  1  he  Wca"°  ,  f  ■  conneCtion  with 
and,USe  format  l^t^^^tJr^st  the  idea  that 
muChinehyiMin/h "erected  for,  or  permanently  devoted  to,  a  particular  pur- 
when  a  building  is ^ctea  t  P        {or  ^  Qut  q{  hat  pu  e 

pose  anything  annexed  to  u  the\ealty  itseif,  while  articles  annexed 

Sl^oX  purpo"  forCwhichy  the  building  happens  at  the  time  to  be  used 
are  not  to  be  so  regarded.* 


1.  Improvement  of  Inheritance. -20  Hen. 
vti  \  k  v\  24;  Lawton  v.  Salmon,  I  H.  Bi. 
£9  note  a;  Hellawell  v.  Eastwood  6  Exch. 
295;   Holland  v.  Hodgson,  L.  R.    7   C.  P. 

31  Machinery  Accessory  to  Realty --England. 
-Carscallen  v.  Moodie,  15  U  C.  Q.  B.  304. 
Georgia.  —  Cunningham  w.  Cureton,  96  ba. 

48////«m.  -  Simpson    Brick    Press    Co.  v. 
Wormley,  61  111.  App.  460. 

Maine.-  Parsons  w.  Copeland,  38  Me.  548. 
Trull  ».  Fuller,  28  Me.  545;  Corliss  ».  Mc- 
Lagin,  29  Me.  115;  Pope  ».  Jackson,  65  Me. 

lt Massachusetts.  -  Winslow  ».  Merchants  Ins 
Co  4  Met.  (Mass.)  314,  33  Am.  Dec  368, 
Southbridge  Say.  Bank  v.  Exeter  Mach.  Works, 

12\™o5Yorl2'-  McRae  v.  Central  Nat.  Bank, 
co  How  Pr.  (N.  Y.  Supreme  Ct.)  51;  Laflin  v. 
Griffiths,  35  Barb.  (N.  Y.)  58. 

OrJton.  -  Helm  v.  Gilroy,  20  Oregon  517. 

Vi^inia.  —  Green  ».  Phillips,  26  Gratt.  (Va.) 

752,  21  Am.  Rep.  323-  r 
7  Washington.  -  Chase  ».  Tacoma  Box  Co  H 
Wash  377;  Cherry  ».  Arthur,  5  Wash.  787. 

iK;/  ^Wa.-Patton  v.  Moore,  16  W. 
Va  428,  37  Am.  Rep.  789;  McFadden  w.  Craw- 
ford 36  W.  Va.  671,  32  Am.  St.  Rep.  894. 
Wisconsin.  -  Taylor  v.  Collins  51  Wis.  123. 
"  Whatever  is  placed  in  a  building  by  the 
mortgagor  to  carry  out  the  obvious  purpose 
for  which  it  was  erected,  or  to  permanently 
increase  its  value  for  occupation,  becomes 
part  of  the  realty."  McConnell  v.  Blood,  123 
Mass  47  25  Am.  Rep.  12,  approved  in  South- 
bridge  Sav.  Bank  v.  Exeter  Mach.  Works,  127 

M"SIt  5would  seem  that  when  a  building  is 
erected  for  a  particular  purpose,  and  machinery 
is  placed  therein  to  effectuate  that  purpose, 
and  is  reasonably  necessary  therefor  and  is 
in  some  substantial  manner  attached  to  the 
land  or  the  building,  and  consequently  to  the 
freehold,  so  as  to  give  one  the  idea  of  per- 
manency and  to  evince  an  intention  of  making 
a  fixture  of  it,  the  courts  incline  to  regard  such 
machinery  as  part  of  the  realty,  irrespective  of 
weight  or  size,  unless  the  size  be  such  that  the 
machine  cannot  be  removed  without  remov- 
ing or  damaging  the  building."  Per  Bird,  V. 
C    in  Roddy  v.  Brick,  42  N.  J.  Eq.  225.  _ 

"  The  general  principle  to  be  kept  in  view, 
underlying  all  questions  of  this  kind,  is  the 
distinction  between  the  business  which  is  car- 
ried on  in  or  upon  the  premises,  and  the  prem- 
ises, or  locus  in  quo.  The  former  is  personal 
ir,  its  nature,  and  articles  that  are  merely  ac- 


cessory to  the  business,  and  have  been  put  on 
the  premises  for  this  purpose,  and  not  as  ac- 
cessions to  the  real  estate,  retain  the  personal 
character  of  the  principal  to  which  they  ap- 
propriately belong  and  are  subservient.  But 
articles  which  have  been  annexed  to  the  prem- 
ises as  accessory  to  it,  whatever  business  may 
be  carried  on  upon  it,  and  not  peculiarly  for 
the  benefit  of  a  present  business,  which  may 
be  of  temporary  duration,  become  subservient 
to  the  realty  and  acquire  and  retain  its  legal 
character."  Fortman  v.  Goepper  14  Ohio  bt. 
ccS  quoted  in  Wagner  v.  Cleveland,  etc.,  K. 
Co'  22  Ohio  St.  563,  10  Am.  Rep.  77p. 

Illustrations.  —  In  General  Electric  Co.  v. 
Transit  Equipment  Co.,  (N.  J.  1898)  42  All. 
Rep  101,  Pitney,  V.  C,  said,  in  reference  to 
electric  apparatus  placed  in  the  power  house 
of  a  traction  company,  that  the  machines  came 
within  the  criterion  of  the  application  to  use 
or  purpose  to  which  the  realty  with  which 
they  were  connected  was  appropriated,  the 
building  being  designed  for  the  purpose  of 
receiving  these  machines,  or  others  similar 
thereto,  and  the  whole  purpose  and  object 
being  to  establish  an  electric-power  plant  for 
the  purpose  of  propelling  the  cars  of  the  trac- 
tion company,  thereby  making  one  system 

In  Fifield  v.  Farmers'  Nat.  Bank,  148  111. 
j63  39  Am.  St.  Rep.  166,  it  was  stated  that 
the  fact  that  machinery  placed  in  a  building 
erected  for  a  shoe  factory  was  placed  there  for 
the  purpose  of  manufacturing  shoes  and  was 
essential  to  the  plant,  tended  to  make  it  part 

of  the  realty. 

Machinery  Not  Accessory  to  Realty.  —  In  Mc- 
Connell v.  Blood,  123  Mass.  47.  25  Am  Rep. 
12    cited  in  Hawkins  v.  Hersey,  86  Me  396, 
reference   is   made    to   articles    '  incidenta 
merely  to  the  particular  business  carried  on  at 
the  time  "  and  in  Chase  v.  Tacoma  Box  Co., 
ii  Wash  377,  machines  which  can  be  used  in 
one  place  as  well  as  another,  and  which  add 
nothing  to  the  building,  though  they  may  be 
of  advantage  to  the  business  conducted  there, 
are  said  to  be  personalty.  *Vi<» 
In  Rogers  v.  Brokaw,  25  N.  J.  Eq.  40,  the 
vice-chancellor  said:  "  Movable  machines,  like 
these    whose  number  and    permanency  are 
contingent  on   the  varying  circumstances  of 
the  business,  subject  to  its  fluctuating  con- 
ditions, and  liable  to  be  taken  in  or  out  as  ex- 
igencies may  require,  are  different  in  nature 
and  legal  character  from  the  steam  engine, 
boilers,  shafting,  and  other  articles  secured  by 
masonrv  or  other  substantial  annexation  de- 
signed to  be  permanent,  and  indispensable  to 
the  enjoyment  of  the   freehold."    See  also 
Pope  v.  Jackson,  65  Me.  162. 
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the  benefit  of  the  freehold  '  the  machlnes  and  not  for 

^Z^T^^r^**?*--™*  critcrion  hM  "ceasionaliv 
po'er  'of  a  factorv  MfTHX  ''""i,"  7fUrnishinf;.  th<=  moti- 

same  or  analogous  principles.4  y      appj'cation  of  the 

pend^nt^  buildingS  aS  Part  °f  the  ^ 

Fences  seem  likewise  to  be  regarded  in  the  same  manner.' 


1.  See   authorities   cited  this  title 

Physical  Annexation  — Attachment  for  Conven- 
ience in  Use. 

2  Motive  Power  Accessory  to  Kealty.  —Powell 
v.  Monson,  etc.,  Mfg.  Co.,  3  Mason  (U.  S.)  466 
and  the  cases  cited  in  the  next  following  note' 

3_  General  Machinery  Not  Accessory  to  Realty 
-"Hill  v.  Wentworth,  28  Vt.  428;  Harris  v 
Haynes,  34  Vt.  220;  Teaff  v.  Hewitt,  1  Ohio  St' 
5",  59  Am.  Dec.  634;  Case  Mfg.  Co.  v 
Garven,  45  Ohio  St.  299. 

4.  General  Machinery  Accessory  to  Realty  — 
England  —  Boyd  v.  Shorrock,  37  L.  J.  Ch.  144, 
L.  R.  5  Eq.  72.  17  L.  T.  N.  S.  197,  16  W  R 
102;  Mather  v.  Fraser,  2  Kay  &J  536  25  L  f 
Ch  36r  2  Jur.  N.  S.  900,  4  W.  R.  387;  Hol- 
land v  Hodgson,  L.  R.  7  C.  P.  338;  Walmsley 
v  Milne,  7.C.  B.  N.  S.  115,  97  E.  C.  L.  115 
Longbottom  v.  Berry,  L.  R.  5  Q.  B.  123. 

Canada.  —  Sun  L.  Assur.  Co.  v.  Taylor  13 
Can.  L.  T.  106,  9  Manitoba  L.  Rep.  89 

California.  —  Lavenson    v.    Standard  Soap 
Co.,  80  Cal.  245,  13  Am.  St.  Rep.  147. 

Georgia.  —Cunningham  v.  Cureton,  96  Ga. 
489. 

Illinois.  —  Fifield  v.  Farmers'  Nat.  Bank,  148 
111.  163,  39  Am.  St.  Rep.  166. 

Maine.  —  Parsons  v.  Copeland,  38  Me  537 

Massachusetts. —  Winslow  v.  Merchants  Ins 
Co.,  4  Met.  (Mass.)  306,  38  Am.  Dec.  368 

New  Hampshire.  —  Langdon  v.  Buchanan 
02  N.  H.  657. 

New  York.  —  McRea  v.  Central  Nat.  Bank 
50  How.  Pr.  (N.  Y.  Supreme  Ct.)  51. 

Oregon.  —  Helm  v.  Gilroy,  20  Oregon  517 

Wisconsin.  —  Taylor  v.  Collins,  51  Wis.  123 

5.  Buildings  Accessory  to  Realty  —  Connecticut 
—  Landon  v.  Piatt,  34  Conn.  517. 

Illinois.  —  Chatterton  v.  Saul,  16  111  i4q. 
Meyers  v.  Schemp.  67  111.  469;  Salter  v.  Sam! 
pie,  71  111.  430. 

Indiana.  —  Indianapolis,  etc.,  R.  Co   v  In- 
dianapolis First  Nat.  Bank,  134  Ind  127-  but 
ton  j.  Ensley,  (Ind.  App.  1898)  51  N.  E.  Rep.  380. 

Kansas.  —  Rowand  v.  Anderson,   33  Kan 
267,  52  Am.  Rep.  529. 

Massachusetts.  —  Madigan  v.  McCarthy  108 
Mass.  376.  11  Am.  Rep.  371;  Howard  v.  Fes- 
senden,  14  Allen  (Mass.)  124. 

Missouri.  —  Beckwith  v.  Boyce,  9  Mo.  560. 
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Oregon.  —  Doscher  v.  Blackiston,  7  Oregon 
144. 

Vermont.  —  Leland  v.  Gassett,  17  Vt  403 
Wisconsin.  —  Lipsky  v.  Borgmann,  52  Wis 

256,  38  Am.  Rep.  735.  3  ' 

Canada.  —  Bunnell  v.  Tupper,  10  U  CO 

B.  414.  "     "  ^' 

u  The  California  Civil  Code,  g  660.  declares  that 
a  thing  is  deemed  to  be  affixed  to  land  when 
"  ls.      .  permanently  resting  upon  it 

w  ij.  f  Case  of  bui|dings."  In  Miller  v 
Waddingham,  91  Cal.  377,  it  was  said  that  evi- 
dence is  still  necessary  to  determine  what  is 
permanently  resting  upon  "  the  land,  and  a 
finding  that  a  house  was  built  on  sills  resting 
on  the  ground  was  declared  consistent  with  a 
determination  that  it  is  personalty 

Buildings  Not  Part  of  Realty.  -  The  buildings 
which  have  been  held  to  be  personalty  seem 
generally  to  be  those  of  light  construction 
and  evidently  temporary  character.  Miles  v 
Ankatell,  29  Ont.  Rep.  21;  Robinson  v 
Wright.  2  MacArthur(D.  C.)  54;  Pennybecker 
v.  McDougal,  48  Cal.  160;  Kelly  v.  Austin,  46 
111.  156;  Sagar  v.  Eckert,  3  111.  App.  412 

A  granary  or  barn  laid  on  a  wooden  foun- 
dation, supported  by  staddles,  but  not  attached 
to  the  staddles.  and  held  in  place  bv  its 
weight,  was  held  to  be  a  mere  chattel  Wilt- 
shear  v.  Cottrell,  1  El.  &  Bl.  674,  72  E  C  L 
674-  And  so  of  a  barn  placed  on  a  stone  foun- 
dation but  not  annexed  thereto.  Wansbroueh 
v.  Maton,  4  Ad.  &  El.  884.  31  E.  C.  L.  217- 
Carhn  v.  Ritter,  68  Md.  478.  6  Am.  St.  Rep' 
467-  In  OTJonnell  v.  Hitchcock,  11S  Mass 
401,  a  small  building  erected  for  taking  photol 
graphs,  made  of  slight  materials,  containing  a 
single  room,  without  cellar,  chimney,  or  plas- 
tering, built  in  sections  so  as  to  be  taken  apart 
without  cutting,  and  merely  resting  on  the 
ground,  was  held  to  be  a  mere  chattel. 

6.  Fences  Accessory  to  Realty.  —  Mitchell  v 
Billmgsley.  17  Ala.  393;  Smith  v.  Carroll,  i 
Greene  (Iowa)  146;  Boon  v.  Orr,  4  Greene 
(Iowa)  304;  Rowand  v.  Anderson,  33  Kan.  267, 
52  Am.  Rep.  529;  Emrich  v.  Ireland,  55  Miss' 
390;  Sawyer  v.  Twiss,  26  N.  H.  348;  Glidden 
v.  Bennett,  43  N.  H.  306;  Wentz  v.  Fincher  12 
Ired.  L  (34  N.  Car.)  297,  55  Am.  Dec.  416; 
Mate  7:  Graves,  74  N.  Car.  396. 
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In  General. 

Severance. 

to|S>ih  m"sle  way  annexed,  is  no, =  considered  to  bear  such  a 

^S^J^t^-M^b"-  become  part  of  the 
real^-  by  annexation  can  beeome  persona.ty  again  by  severanee  from  the 
realty-3  severance   to  be  valid  and  effective,  must,  generally 

speaTm ^t^  oZToi "the  iand,  since  he  'is  the  only  person  who  has 
5  *S  of  octroi I  over  the h-'c'«  annexed  thereto^  ^  ^  _  ^  ^ 

Severance  by  Act  of  God.  —  it  ""I  "uvv^v.-  , 

severance  may  be  by  ae,  of  God  ^^{^^  „ho  has  no  right  to 
ST S?J53nS^S ^^con1inu=^o  belo„ItoPthe  owner  of  the  land,  and 
he  may  Xt  sucVmtau.horized  act  and  treat  the  articles  severed  as  per- 
sonalty." severance  must  be  with  the  intention  that  the 
articS  "e  be  for  merely  temporary  purposes.' 

..  _  u..  c_„     R,.t  in  Rnwle's  Case.  1 


1  Railroad  Tracks  Not  Part    of  Realty.  — 

Atchison,  etc.,  R.  Co.  v.  Morgan,  42  Kan.  23, 
16  Am.  St.  Rep.  471;  Northern  Cent.  R.  Co. 
V,  Canton  Co.,  30  Md.  352;  Wagner  v ^Cleve- 
land,  etc.,  R.  Co.,  22  Ohio  St.  563.  10  Am. 

R2P' Furniture  Not  Part  of  Realty.  —  Kimball  v. 
Grand  Lodge,  etc.,  131  Mass  59- 

So  a  glass  case,  a  stand  of  drawers,  and  a 
large  mirror  placed  in  a  restaurant,  though 
screwed  or  nailed  to  the  ceiling,  were  held  to 
be  personalty.    Guthrie  v.  Jones,  108  Mass. 

I93l  Articles  Annexed  May  Be  Severed.  —  Harris 
v.  Scovel,  85  Mich.  32;  Tyson  v  Post  108  N 
Y.  217;   Morgan  v.  Varick.  8  Wend    (N.  Y.) 
«87-    Padgett  v.  Cleveland,  33  S.  Car.  339. 
And  see  other  authorities  cited  in  this  section. 

4  Severance  Must  Be  by  Owner.  —  Docking  v. 
Frazell,  34  Kan.  29;   Lewis  v.  Rosier,  16  W. 

Exceptions  to  This  Rule,  as  dependent  on  the 
mutual  rights  of  persons  standing  in  particu- 
lar relations,  are  considered  in  connection  with 
such  relations  in  the  subsequent  part  of  this 
article.  ...         ~  . 

5.  Act  of  God.  —  Buckout  v.  Swift,  27  Cal. 
432,  87  Am.  Dec.  90;  Triplet!  v.  Mays  13  Ky. 
L  Rep.  874;  State  v.  Goodnow,  80  Mo.  271; 
Padgett  v.  Cleveland,  33  S.  Car.  339,  citing  8 
Am  and  Eng.  Encyc.  of  Law  (1st  ed.)  43, 
note.  Contra,  on  the  ground  that  realty  con- 
tinues such  till  the  owner  by  his  election  gives 
it  a  different  character.  Rogers  v.  Gihnger,  30 
Pa.  St.  185,  72  Am.  Dec.  694. 

Effect  on  Property  Rights. —  In  Goddard  v. 
Bolster,  6  Me.  427,  20  Am.  Dec.  320,  it  was 
decided  that  the  severance  of  articles  by  the 
destruction  of  the  building  did  not  revest  the 
property  in  the  articles  in  the  person  who  an- 
nexed them. 

Rights  of  Tenant.  —  Upon  the  severance  by 
act  of  God  of  articles  leased  to  a  tenant  for 
years  as  oart  of  the  realty,  it  seems  that  the 
tenant  loses  all  rights  thereto.  Farrant  v. 
Thompson,  5  B.  &  Aid.  826,  7  E.  C.  L.  272. 
And  see  Pope  v.  Garrard,  39  Ga.  471.  where 
the  articles  were  moved  to  save  them  from 


destruction  by  fire.  But  in  Bowie's  Case,  11 
Coke  79  it  was  said  that  when  a  house  is 
blown  down  the  tenant  has  a  special  property 
in  the  timber  for  the  purpose  of  rebuilding 

6  An  Unauthorized  Severance  is  most  fre- 
quently adopted  by  the  landowner  by  bringing 
against  the  wrongdoer  an  action  of  replevin, 
trover  or  trespass  de  bonis  asportatis,  which  in- 
volves the  treatment  of  the  articles  as  person- 
alty    See  infra,  this  title.  Remedies. 

Owner's  Rights  Immediately  Accrue. —  In 
Leonard  v.  Stickney,  131  Mass.  541.  it  was  de- 
cided that  where  a  grantor  removed  a  fixture, 
the  grantee  at  once  became  entitled  thereto 
and  could  sue  for  it  as  personalty,  although  by 
the  terms  of  the  deed  the  grantor  had  tne 
right  to  occupy  the  premises  until  a  later  time. 

By  Tenant.  —  If  articles  annexed  to  the  free- 
hold are  leased  therewith  for  a  term  of  years, 
upon  their  severance  by  the  wrongful  or  unau- 
thorized act  of  the  tenant  they  become  person- 
alty belonging  to  the  landlord,  and  the  tenant 
has  no  further  rights  therein  Farrant  v. 
Thompson,  5  B.  &  Aid.  826  7  E.  C.  L.  272; 
Mooers  v.  Wait,  3  Wend.  (N.  Y.)  104. 

In  Pope  v.  Garrard.  39  Ga-  47L  lC  was  de- 
cided that  counters  and  drawers  in  a  store 
which  were  part  of  premises  leased,  if  re- 
moved by  the  tenant,  even  to  save  them  from 
destruction  by  fire,  became  personal  property 
which  the  landlord  might  dispose  of  at  his 
pleasure,  the  tenant's  right  to  their  use  having 
ceased  with  their  severance. 

Successive  Estates  —  Right  to  Articles  Severed. 
—  Where  there  are  several  estates  in  the  land, 
he  who  has  the  first  estate  of  inheritance  be- 
comes the  general  owner  of  the  chattel  wrong- 
fully severed,  and  if  he  be  a  tenant  for  life 
without  impeachment  of  waste,  and  the  prop- 
erty is  such  as  he  might  lawfully  have  severed 
from  the  realty,  he  becomes  general  owner, 
and  may  sue  specifically  for  it.  Berry 
Heard,  Cro.  Car.  242;  Whitfield  v.  Bewit,  2  P. 
Wms  240,  3  P.  Wms.  267;  Pyne  v.  Dor,  1  1. 
R  cc-  Nelson  v.  Burt,  15  Mass.  204;  Scher- 
merhorn  v.  Buell,  4  Den.  (N.  Y)  422. 

7  Temporary  Severance  Is  Ineffective.  —  Grant 
v  Wilson,  17  U.  C  Q.  B.  144;  Hannibal,  etc., 
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Intention  to  Sever.  —  On  the  other  hand,  a  mere  intention  to  sever  wiH,,  i 
any  positive  action  to  carry  out  the  intention,  is  ineffective  «  ' 

artiL^^  severance, 
may  be  made  to  resume  their  char^  of  ^ersot y  ifl^otTX^ 
owner,  alone  or  m  conjunction  with  others,  which  will  Defective  at  least  t 
between  the  parties  to  the  transaction.  "receive  at  least  as 

Treatment  of  Articles  as  Personalty.  — A  severanrp  mo,r  i_  i. 

Reservation  from  Deed.  A  severance  would  seem  to  be  effected  also  bv  th, 
a^i ^he^yT^^  °f  ^  °f  ^  would^i^ 

sale  or  Mortgage.  -  Whether  a  sale  or  mortgage  as  chattels  of  articles  annexed 


R.  Co  v.  Crawford,  68  Mo.  80;  Williamson  v 
New  Jersey  Southern  R.  Co.,  29  N  J  Eq  311- 
Heaton  v  FindJay,  12  Pa.  St.  304;  Lewis  v. 
Kosler,  16  W.  Va.  333. 

Effect  on  Grant.  —  It  has  quite  frequently 
been  decided  that  articles,  although  tempo- 
rarily severed,  pass  by  a  grant  of  the  land 
Ex  p.  Astbury,  L.  R.  4  Ch.  630;  Tolles  v 
Wmton,  63  Conn.  442;  Curry  v.  Schmidt,  54 
Mo.  515;  Despatch  Line  of  Packets  v.  Bellamy 
Mfg.  Co.,  12  N.  H.  232,  37  Am.  Dec.  203-  Mc- 
Laughlin v.  Johnson,  46  III.  163;  Goodrich  v 
Jones.  2  Hill  (N.  Y.)  142. 

Illustrations.  —  Hop  poles  put  in  the  ground 
every  season  and  kept  there  until  they  were 
removed  in  order  to  gather  the  crop,  when 
they  were  piled  in  a  yard  until  the  next  season 
were  held  to  pass  as  a  part  of  the  realty' 
Bishop  v.  Bishop,  11  N.  Y.  123,  62  Am.  Dec 
68. 

In  Wadleigh  v.  Janvrin,  41  N.  H.  503  77 
Am.  Dec.  780,  it  was  decided  that  parts  of  a 
barn  severed  therefrom  merely  for  convenience 
in  making  repairs  remained  part  of  the  realty 
Contrary  Decision.  —  But  in  Blethen  v 
Towle,  40  Me.  310,  it  was  decided  that  stoves 
not  standing  in  their  places  at  the  time  of  the 
levy,  but  put  away  for  the  summer  in  a  gar- 
ret, were  not  part  of  the  realty,  though  they 
would  have  been  such  if  standing  in  the  places 
where  they  were  used,  and  hence  did  not  pass 
by  a  levy  on  the  house. 

1.  Intention  to  Sever  Not  Carried  Out.  —  Min- 
hinnick  v.  Jolly,  29  Ont.  Rep.  23S;  West  Coast 
Lumber  Co.  v.  Apfield,  86  Cal.  335;  Dooley  v 
Crist,  25  111.  551;  Salter  v.  Sample,  71  111.  430- 
Matzon  v.  Griffin,  78   111.  477;    Maginnis  v 
Union  Oil  Co.,  47  La.  Ann.  1489;    Tate  v 
Blackburne,  48    Miss.  1;    Menger  v  Ward 
(Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  821. 

In  Wadleigh  v.  Janvrin,  41  N.  H.  503,  77 
Am.  Dec.  780,  it  was  decided  that  the  secret, 
inchoate,  unexecuted  intention  of  the  owner  of 
the  freehold  to  substitute  for  portions  of  a 
building  temporarily  dissevered  others  of  a 
different  construction  cannot  change  the  char- 
acter and  convert  into  chattels  personal  what 
would  otherwise  be  clearly  and  unequivocally 
a  part  of  the  realty:  and,  as  against  the 
grantee,  evidence  of  such  secret,  inchoate,  un- 
executed intention  of  the  grantor  is  inadmis- 
sible to  control  the  facts  and  circumstances 
determined  by  the  law  itself,  which,  at  the 


time  of  the  conveyance,  gave  to  movable 
objects  an  immovable  character. 

In  Bratton  v.  Clawson,  2  Strobh.  L.  (S.  Car) 
478,  it  was  held  that  the  mere  direction  bv  the 
landowner  to  the  sheriff  to  levy  on  an  article 
and  the  subsequent  giving  by  him  of  bond  for 
the  delivery  did  not  make  it  personalty  there 
being  no  actual  severance. 

2.  Treatment  of  Articles  as  Personalty  —  In 
such  cases  the  word  "severance"  is  not  gen 
erally  used,  but  it  is  stated  that  the  articles 
must  be   considered    personalty   because  so 
treated. 

Indiana.  —  Foy  v.  Reddick,  31  Ind.  414- 
Young  v.  Baxter,  55  Ind.  188 ;  Brown  v  Cor- 
bin,  121  Ind.  455;  Horn  v.  Indianapolis  Nat 
Bank,  125  Ind.  381,  21  Am.  St.  Rep.  231 

Iowa.  —  Hull  v.  Alexander,  26  Iowa  560- 
Denham  v.  Sankey,  38  Iowa  270. 

New  York.  —  Sheldon  v.  Edwards,  35  N  Y 
279:  Trowbridge  v.  Hayes,  21  Misc.  Rep  (N* 
Y.  Supreme  Ct.)  234. 
Ohio.  —  Fortman  v.  Goepper,  14  Ohio  St  558 
Pennsylvania.  —  Ross's  Appeal,  9  Pa.  St  404- 
Sampson  v.  Graham,  96  Pa.  St.  405. 

Wisconsin.— Smith  v.  Waggoner,  50  Wis.  162 
Illustration.  — In  Keefe  v.  Furlong,  96  Wis' 
219,  an  agreement  was  made  to  separate  the 
business  of  a  corporation  from  its  real  estate 
and  accordingly  the  building  was  conveyed  to 
a  stockholder  who  then  leased  it  to  the  other 
stockholders,  the  lease  providing  that  all  per- 
sonal  property  and  the  machinery  should  be- 
long to  the  lessees  with  power  of  removal  and 
alt'y"         tHat       machinery  became  person- 
But  an  Execution  Creditor  cannot  convert  the 
buildings  into  personal   property  by  taking 
the  land  under  the  buildings  and  leaving  the 
buildings  as  personal  estate.    Grover  v  How- 
ard, 31  Me.  546;   Jewett  v.  Whitney,  43  Me 
243;  Hemenway  v.  Cutler,  51  Me.  407. 

3.  Reservations  from  Deed.  —  See  cases  cited 
infra,  this  title.  Fixtures  in  Connection  with 
Conveyance,  Mortgage,  or  Sale  of  Realty  —  As 
Affected  by  Intention  or  Agreement  of  Parties 

Reservation  in  Mortgage.  —  In  Davis  v.  Ea<t- 
ham,  81  Ky.  116,  it  was  said  that  the  fact 
that  a  mill  and  fixtures  are  excepted  from  the 
operation  of  a  mortgage  of  the  land  on  which 
they  stand  does  not  deprive  them  of  their  char- 
acter of  realty.  This  would  naturally  be  so  in 
states  where  a  mortgage  merely  gives  a  lien. 
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to  the  land,  when  made  by  the  landowner,  has  the  effect  of  severing  such 
articles  and  rendering  them  chattels  seems  to  be  involved  in  some  doubt. 

3.  As  Against  Third  Persons  —  a.  Prior  Mortgagees  OF  Land.  —  The 
question  of  the  right  of  the  mortgagor  to  sever  as  against  a  mortgagee  is 
determined  differently  in  different  states,  according  to  whether  the  mortgage 


determi 

1.  Sale  or  Mortgage  of  Fixtures  Insufficient.  — 

In  Massachusetts,  it  seems,  such  sale  or  mort- 
gage does  not  affect  a  severance,  but  in  effect 
constitutes  merely  a  license  authorizing  the 
vendee  or  mortgagee  to  go  upon  the  land  and 
sever  the  article.  In  Richardson  v.  Copeland, 
6  Gray  (Mass.)  53°.  66  Am.  Dec.  424,  Shaw,  C. 
J.,  said  in  effect  that  the  articles  having  been 
annexed,  they  became  part  of  the  realty,  and 
that  the  owner's  agreement  to  give  a  mort- 
gage thereon  as  personal  property,  as  against 
all  who  took  title  to  the  estate  in  fee,  was  in- 
operative and  void,  since  a  portion  of  the 
realty  could  not  be  hypothecated  as  personal 
property  without  severance.  In  Shaw  v.  Car- 
brey,  13  Allen  (Mass.)  463,  it  was  decided  that 
where  buildings  are  sold  without  the  land  and 
with  a  manifest  intention  of  all  parties  to  sever 
them  from  the  land,  they  pass  to  the  purchaser 
with  ihe  right  to  sever  them  as  personal  prop- 
erty within  a  reasonable  time,  and  to  sell  them 
to  whom  he  pleases.  See  also  Burk  v.  Hollis, 
98  Mass.  55;  Poor  v.  Oakman,  104  Mass.  309. 

In  other  states  there  are  decisions  or  dicta  of 
a  similar  character,  to  the  effect  that  a  mort- 
gage or  sale  of  fixtures  or  chattels  does  not 
effect  a  severance. 

In  Eddy  v.  Hall,  5  Colo.  576,  it  was  decided 
that  a  sale  of  a  building  without  the  land  does 
not  make  it  personalty  until  severance,  and 
that  the  refusal  of  the  owner  of  the  land  to 
permit  the  severance  and  removal  of  a  build- 
ing by  the  one  to  whom  he  has  sold  it  does  not 
make  the  building  personalty  so  as  to  be  the 
subject  of  replevin. 

"  Where  a  chattel  mortgage  is  executed 
upon  machinery  or  buildings  or  articles  after 
they  have  been  so  affixed  to  the  realty  as  to 
become  a  part  of  it,  and  where  the  lease  or 
other  instrument  of  title  under  which  the 
mortgagor  holds  does  not  authorize  a  removal 
of  the  thing  attached,  and  where  such  removal 
cannot  be  made  without  injury  to  the  realty  or 
to  the  fixture  itself,  the  agreement  of  the  par- 
ties will  not  have  the  effect  of  preserving  the 
character  of  personalty  in  the  things  so  affixed 
to  the  freehold."  Per  Mr.  Justice  Magruder 
in  Cross  v.  Weare  Commission  Co.,  153  111.  512, 
46  Am.  St.  Rep.  902. 

And  so  in  Docking  v.  Frazell,  34  Kan.  29,  it 
was  stated  that  articles  which  are  part  of  the 
realty  cannot  be  converted  into  personalty  by 
a  chattel  mortgage  or  other  agreement.  To 
the  same  effect  see  Green  v.  Chicago,  etc.,  R. 
Co.,  (Kan.  App.  1899)  56  Pac.  Rep.  136.  See 
also  remarks  of  Cassoday,  J.,  in  Kendall  Mfg. 
Co.  v.  Rundle,  78  Wis.  158. 

Effect  of  Custom. —  In  Richardson  v.  Cope- 
land,  6  Gray  (Mass.)  538,  66  Am.  Dec.  424,  it 
was  sought  to  introduce  evidence  that  it  was 
the  custom  to  regard  as  chattels  articles  mort- 
gaged as  such,  and  Shaw,  C.  J.,  said:  "  The 
evidence  of  usage  was  rightly  rejected;  it 
could  not  be  received  to  control  the  operation 
of  law  arising  from  the  actual  annexation  of 
the  engine  and  boiler  to  the  freehold.    If  it  be 


said,  it  might  have  tended  to  show  the  intent 
of  the  parties,  the  answer  is  that  the  intent  of 
the  parties  was  manifest  enough  from  the 
agreement  of  the  parties  and  the  mortgage. 
But  the  difficulty  was  (by  mistake  of  the  law, 
no  doubt)  that  this  intention  was  one  which 
the  law  could  not  carry  into  effect,  that  of 
hypothecating  a  portion  of  the  realty  as  per- 
sonal property,  without  severance." 

Sale  or  Mortgage  of  Fixtures  Sufficient.  —  The 
tendency  seems  generally,  however,  to  hold 
that  a  sale  or  mortgage  of  the  articles  annexed 
will  effect  a  severance.  Hensley  v.  Brodie,  16 
Ark.  511;  Myrick  v.  Bill,  3  Dakota  284;  Foy 
v.  Reddick,  31  Ind.  414;  Denham  v.  Sankey, 
38  Iowa  269;  Folsom  v.  Moore,  19  Me.  252; 
Manwaring  v.  Jenison,  61  Mich.  117,  expressly 
disapproving  the  Massachusetts  decisions;  Davis 
v.  Emery,  61  Me.  140,  14  Am.  Rep.  553; 
Wheeler  v.  Bedell,  40  Mich.  693;  Corcoran  v. 
Webster,  50  Wis.  125. 

In  Gooding  v.  Riley,  50  N.  H.  400,  it  was 
held  that  a  chattel  mortgage  would  effect  a 
severance;  but  in  Dudley  v.  Foote,  63  N.  H. 
57,  it  was  held  that  since  the  articles  were 
realty,  they  could  not  be  conveyed  or  con- 
structively severed  from  the  soil  and  converted 
into  personal  property  by  a  bill  of  sale  not 
under  seal.  See  also  cases  cited  in  this  article 
as  to  the  effect  of  the  giving  of  a  bill  of  sale  or 
chattel  mortgage  contemporaneously  with  a 
deed  or  mortgage  of  the  land  to  which  they 
are  annexed,  infra.  Fixtures  in  Connection  with 
Conveyance,  Mortgage,  or  Sale  of  Realty  — As 
Affected  by  Intention  or  Agreement  of  Parties. 

Illustrations.  —  In  Hensley  v.  Brodie,  16  Ark. 
511,  it  was  decided  that  the  sale  of  an  engine 
and  apparatus  in  a  mill  house,  accompanied 
by  delivery  of  possession  and  exercise  of 
ownership  by  the  vendee,  amounted  to  such  a 
severance  as  to  make  them  personal  property, 
and  entitled  the  vendee  to  bring  replevin 
against  a  purchaser  of  the  land,  though  the 
articles  were  not  all  removed  by  the  vendee. 

In  Foy  v.  Reddick,  31  Ind.  414,  the  owner  of 
a  lot  erected  a  building  on  the  street  without 
knowing  that  it  was  on  the  street,  attaching  it 
to  a  house  on  his  lot,  and  it  was  held  that  the 
building  was  to  be  considered  personal  prop- 
erty, having  been  so  treated  by  conveyances 
separate  from  the  lot. 

Conclusiveness  as  Against  Mortgagee.  —  A  sub- 
sequent mortgagee  of  articles  as  chattels  can- 
not, after  taking  possession  and  severing 
them,  claim  that  a  prior  mortgage  of  them 
should  have  been  recorded  as  a  real-estate 
mortgage.    Smith  v.  Waggoner,  50  Wis.  155. 

Parol  Agreement  Sufficient.  —  The  contract 
disposing  to  another  of  the  articles  annexed 
need  not,  it  seems,  be  in  writing.  Foster  v. 
Mabe,  4  Ala.  402,  37  Am.  Dec.  749:  Bostwick 
v.  Leach,  3  Dav  (Conn.)  476;  Strong  v.  Doyle, 
no  Mass.  92;  'Tyson  v.  Post,  jc8  N.  Y.  217; 
Moody  v.  Aiken,  50  Tex.  65.  Contra,  Meyers 
v.  Schemp,  67  111.  469.  And  see  Trull  v. 
Fuller,  28  Me.  545- 
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is  considered  a  conveyance  or  as  giving  merely  a  lien  on  the  land,  and  in  the 
latter  case  the  mortgagor  has  apparently  the  right  to  sever  articles  so  long  as 
this  does  not  impair  the  security  of  the  mortgagee.1 

b.  Holders  of  Prior  Liens  on  Land. —The  few  decisions  as  to  the 
effect  of  a  severance  as  against  a  prior  lienor  other  than  a  mortcraeee  eenerallv 
hold  that  it  is  ineffective.2  **     b  Y 

c.  Subsequent  Purchasers  or  Mortgagees  of  Land. —An  actual 
severance  is  effective  as  against  a  subsequent  purchaser  of  land.3 

But  a  Mere  Constructive  Severance  is  not  effective  as  against  a  subsequent  pur- 
chaser,  or  person  standing  in  the  position  of  a  purchaser,  of  the  land  who  is 


1.  Severance  by  Mortgagor  Held  Permissible.  — 

Buckout  v.  Swift,  27  Cal.  432,87  Am.  Dec.  90; 
Cooper  v.  Davis,  15  Conn.  556;  Matzon  v. 
Griffin,  78  111.  477;  Clark  v.  Reyburn,  1  Kan. 
281;  Vanderslice  v.  Knapp,  20  Kan.  647;  Citi- 
zens Bank  v.  Knapp.  22  La.  Ann.  117;  Jack- 
son v.  Turrell,  39  N.  J.  L.  329;  Kircher  v. 
Schalk,  39  N.  J.  L.  335;  Franks  v.  Cravens,  6 
W.  Va.  185. 

In  Harris  v.  Bannon,  78  Ky.  568,  Pryor,  J., 
said:  "  While  the  alienation  of  the  land  itself 
by  the  mortgagor  can  only  be  made  subject  to 
the  mortgage,  his  right  to  cut  timber,  tear 
down  buildings,  and  to  do  all  other  acts  in  re- 
gard to  his  property  that  he  may  deem  neces- 
sary for  his  interest  is  not  affected  by  the 
mortgage.  He  may  be  restrained  from  com- 
mitting waste,  and  can  no  doubt  be  held  liable 
when  he  impairs  the  value  of  the  estate  mort- 
gaged so  as  to  endanger  the  rights  of  the  lien 
creditor,  or,  in  other  words,  he  is  liable  for 
the  debt  in  any  event,  if  the  property,  when 
subjected,  fails  to  satisfy  it." 

Character  of  Decisions.  —  The  question  has 
come  up  generally  in  suits  by  the  mortgagee 
to  recover  the  articles  severed  or  to  recover 
damages  on  account  of  the  severance,  and  it 
is  held  that  the  action  lies  only  if  the  security 
has  been  impaired.  Schalk  v.  Kingsley,  42 
N.  J.  L.  32;  Lane  v.  -Hitchcock,  14  Johns.  (N. 
Y.)  213;  Peterson  v.  Clark,  15  Johns  (N.  Y.) 
205;  Van  Pelt  v.  McGraw.  4  N.  Y.  no. 

Mere  Constructive  Severance,  however,  by 
the  giving  of  a  chattel  mortgage  on  articles 
annexed  to  land  which  as  part  thereof  are  sub- 
ject to  a  prior  real-estate  mortgage,  does  not 
give  to  such  chattel  mortgage  priority  over  the 
real-estate  mortgage.  Hart  v.  Sheldon,  34 
Hun  (N.  Y.)  38;  Smith  v.  Waggoner,  50  Wis. 
155;  Adams  v.  Beadle,  47  Iowa  439,  29  Am. 
Rep.  487.  Nor  is  a  sale  of  the  articles  effect 
ive  as  against  the  prior  mortgage.  Brown  v. 
Roland,  n  Tex.  Civ.  App.  648. 

Severance  by  Mortgagor  Held  Not  Permissible. 
—  Huddersfield  Banking  Co.  i-.  Lister,  (1895) 
2  Ch.  273;  Harris  v.  Malloch,  21  U.  C.  Q.  B. 
82;  Cole  v.  Stewart,  11  Cush.  (Mass.)  181; 
Gooding  v.  Shea,  103  Mass.  360;  Bvrom  v. 
Chapin,  113  Mass.  308;  Dudlev  v.  Hurst,  67 
Md.  44,  1  Am.  St.  Rep.  368;  Smith  v.  Goodwin, 
2  Me.  173,  cited  and  approved  in  Gore  v.  Jen- 
ness,  19  Me.  53;  Sullivan  v.  Toole,  26  Hun  (N. 
Y.)  203. 

In  Hoskin  v.  Woodward,  45  Pa.  St.  42,  it  was 
decided  that  a  sale  by  the  mortgagor  of  a  ma- 
chine in  a  machine  shop  which  was  the  sub- 
ject of  a  mortgage  was  a  fraud  upon  the  rights 
of  the  mortgagee.    The  court,  per  Lovvrie,  C. 


J.,  there  said:  "  But  may  not  a  mortgagor 
sell  in  the  usual  way  the  lumber,  firewood, 
coal,  ore,  fruit,  or  grain  found  or  growing  on 
the  land,  without  violating  the  rights  of  the 
mortgagee?  Yes,  he  may,  until  the  mortgagor 
stops  him  by  ejectment  or  estrepement.  for 
those  things  are  usually  intended  for  con- 
sumption and  sale,  and  the  sale  of  them  is  the 
usual  means  of  raising  the  money  to  pay  the 
mortgage.  But  in  the  case  of  a  factory,  or 
other  building,  it  is  by  the  use  of  it  as  it  is, 
and  not  by  its  consumption  or  its  sale  by 
piecemeal,  that  all  its  profits  are  to  be  de- 
rived." 

Severance  to  Save  Fixtures.  —  The  fact  thai  the 
building  is  destroyed  by  fire  and  the  articles 
were  removed  to  save  them  from  destruction 
in  the  fire  does  not  affect  the  mortgagee's 
rights.  Wilmarth  v.  Bancroft,  10  Allen 
(Mass.)  348. 

2.  Ineffective  as  Against  Lienors. —  In  Latham 
v.  Blakely,  70  N.  Car.  368,  it  was  decided  that 
an  owner  cannot  detach  fixtures  and  convert 
them  into  personalty  after  an  execution  has 
been  levied  on  the  land  to  which  they  are 
attached. 

In  Witmer's  Appeal,  45  Pa.  St.  455,  84  Am. 
Dec.  505,  it  was  held  that  the  severance  of  an- 
nexed articles  by  the  owner  of  the  land  was  a 
fraud  upon  his  judgment  creditors  and  would 
be  restrained  by  injunction. 

In  Gray  v.  Holdship,  17  S.  &  R.  (Pa.)  415, 
17  Am.  Dec.  680,  a  severance  was  held  to  be 
ineffective  as  against  a  mechanic's  lienor. 

See  also  Yates  v.  Joyce,  11  Johns.  (N.  Y.) 
136,  where  a  judgment  creditor  was  held  to  be 
entitled  to  redress  because  his  security  was 
impaired  by  the  severance. 

Effective  as  Against  Lienors. —  In  Stowell  v. 
Waddingham,  100  Cal.  7,  on  the  other  hand,  it 
was  held,  on  the  authority  of  the  previous  de- 
cision on  the  same  question,  as  between  mort- 
gagor and  mortgagee  (Buckout  v.  Swift,  27 
Cal.  433,  87  Am.  Dec.  90),  that  the  severance 
rendered  the  articles  severed  personalty  as 
against  the  holder  of  a  vendor's  lien  on  the 
land.  And  in  State  v.  Goodnow,  So  Mo.  271, 
it  was  decided  that  the  lien  of  the  state  for 
taxes  on  articles  which  were  part  of  the  realty 
was  lost  by  their  severance. 

3.  Actual  Severance  Effective.  —  A  sale  of 
stones  by  the  owner  of  a  farm,  accompanied 
by  a  payment  for  and  removal  of  the  stones  by 
the  vendee  to  another  part  of  the  premises, 
constitutes  a  severance,  and  vests  the  title  in 
the  purchaser  as  against  a  subsequent  pur- 
chaser of  the  farm.  Fulton  v.  Norton.  64  Me. 
410. 
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without  notice  of  the  severance,1  or,  according  to  some  authorities,  even  if  he 
has  notice.2 

VI.  Annexations  by  Strangers  to  Title  —  1.  General  Rule. —  lhe 
maxim  quicquid  plantatur  solo,  solo  cedit  3  applies  with  strictness  as  between 


1.  Purchasers    Without    Notice.  —  Smith  v. 
Waggoner,  50  Wis.  155. 

Lacustrine  Fertilizer  Co.  v.  Lake  Guano, 
etc.,  Co.,  82  N.  Y.  476,  involved  rights  to  marl 
on  land,  but  the  language  of  Andrews,  J.,  is 
as  applicable  to  articles  annexed  to  the  land. 
He  said:  "  The  owner  of  land  cannot,  by 
agreement  between  himself  and  another,  make 
that  which  in  its  nature  is  land  personal  prop 
erty  as  against  a  subsequent  purchaser  for 
value  without  notice,  there  having  been  no 
actual  severance  of  the  subject  of  the  agree- 
ment. *  *  *  The  rule  that  things  of  a  per- 
sonal nature,  annexed  to  the  freehold  by  a 
person  other  than  the  owner,  may,  by_  agree- 
ment between  him  and  the  owner,  retain  their 
character  as  chattels,  and  will  not  pass  on  a 
conveyance  of  the  fee,  is  not  applicable.  The 
chattels,  in  the  cases  to  which  the  doctrine  is 
applied,  were  such  originally,  and  never  be- 
came a  part  of  the  land." 

So  in  Trull  v.  Fuller,  28  Me.  545,  Tenney, 
J.,  said:  "  It  is  competent,  for  the  owner  of 
real  estate  to  sell,  upon  good  and  sufficient 
consideration,  fixtures  thereon  which  would 
pass  under  a  conveyance  of  the  realty  if  they 
were  not  excepted.  The  purchaser  would  be 
entitled  to  sever  the  same  within  the  time 
stipulated,  or  if  no  time  was  agreed  -upon, 
within  a  period  which,  under  all  the  circum- 
stances, and  according  to  the  character  of  the 
subject  of  the  purchase,  would  be  deemed  rea- 
sonable. But  without  a  severance  or  some 
indication,  actual  or  constructive,  that  they 
had  been  sold,  they  would,  as  between  the 
purchaser  and  attaching  creditors,  or  subse- 
quent purchasers  of  the  real  estate  to  which 
they  attached,  be  considered  as  still  a  part  of 
the  freehold." 

Claimants  under  Levy.  —  The  case  just  quoted 
from  involved  the  rights  of  a  subsequent 
attaching  creditor.  In  Manwaring  v.  Jenison, 
61  Mich.  139,  on  the  other  hand,  it  was  held 
that  purchasers  at  execution  sale  do  not  stand 
in  the  position  of  a  bona  fide  purchaser  for 
value  so  as  to  be  able  to  claim  as  against  a 
prior  chattel  mortgage. 

Assignees  in  Bankruptcy.  —  In  Ex  p.  Ames,  1 
Lowell  (U.  S.)  561,  it  was  decided  that  an  as- 
signee in  bankruptcy  did  not  stand  in  the 
position  of  an  incumbrancer  or  innocent  pur- 
chaser of  the  land  so  as  to  be  unaffected  by  a 
previous  mortgage  of  the  fixtures. 

Constructive  Notice.  —  And  the  purchasers  of 
the  land  are  not  charged  by  the  fact  that  the 
chattel  mortgage  is  recorded  with  notice  of  a 
previous  chattel  mortgage  of  articles  annexed. 
Bringholff  v.  Munzenmaier,  20  Iowa  513. 

"  To  convey  that  which  constitutes  a  part  of 
the  real  estate,  but  which  by  a  severance  may 
become  a  chattel,  so  as  to  be  effectual  against 
those  who  are  not  excepted  in  the  statute  [re- 
quiring the  record  of  conveyances  of  real 
estate],  the  same  formalities  are  required,  un- 
less a  severance  takes  place.  Against  those 
who  can  legally  insist  upon  these  formalities, 
the  interest  attempted  to  be  sold  does  not  be- 


come personal  property  till  there  is  a  sever- 
ance in  fact,  or  until  all  that  is  required  to 
convey  real  estate  is  perfected;  before  its  for- 
mer character  can  be  changed  by  a  sale,  the 
sale  must  be  such  as  is  necessary  to  convey 
property  of  that  character;  by  a  performance 
of  a  part  only  of  what  is  required  to  pass  a 
title  to  real  estate  it  does  not  cease  to  be  what 
it  was  prior  to  the  first  steps  taken  towards  a 
conveyance."  Per  Tenney,  J.,  in  Trull  v. 
Fuller,  28  Me.  545. 

2.  Purchasers  with  Notice. —  In  Madigan  v. 
McCarthy,  108  Mass.  376,  11  Am.  Rep.  371, 
Morton,  J.,  said  that  if  a  building  has  once 
been  annexed  to  the  realty,  any  subsequent 
contract  of  the  owner,  or  any  acts  of  his,  such 
as  giving  a  chattel  mortgage,  without  a  sever- 
ance, will  not,  as  against  a  purchaser  of  the 
land,  disconnect  it  from  the  realty  and  give  it 
the  character  of  personal  property.  Citing 
Richardson  v.  Copeland,  6  Gray  (Mass.)  536, 
66  Am.  Dec.  424;  Gibbs  v.  Estey,  15  Gray 
(Mass.)  587;  Burk  v.  Hollis,  g8  Mass.  55;  Poor 
v.  Oakman,  104  Mass.  309. 

In  Richardson  v.  Copeland,  6  Gray  (Mass.) 
536,  66  Am.  Dec.  424,  it  was  decided  (Shaw,  C. 
J.,  speaking  for  the  court)  that  a  mortgage  of 
machinery  to  the  manufacturer,  as  personal 
property,  executed  contemporaneously  with  a 
bill  of  sale  from  him,  after  the  engine  and 
boiler  had  been  put  in  operation,  passed  no 
title  in  them  as  against  a  subsequent  purchaser 
of  the  real  estate,  though  he  had  notice  of  the 
mortgage,  the  owner  having  no  power  to  mort- 
gage realty  as  personal  property. 

So  in  Goff  v.  O'Conner,  16  111.  421,  it  was 
decided  that  the  owner  of  the  land  cannot  by 
a  mere  sale  thereof  sever  articles  annexed  so 
as  to  prevent  their  passing  by  a  subsequent 
conveyance  of  the  land. 

Mortgagees  with  Notice.  —  So  in  Keeler  v. 
Keeler,  31  N.  J.  Eq.  181,  it  was  decided  that  a 
mortgagee  of  the  land,  though  he  had  con- 
structive notice  of  a  prior  chattel  mortgage  of 
articles  annexed  to  the  land,  was  not  affected 
by  such  prior  mortgage.  But  to  the  contrary 
see  Rose  v.  Hope,  22  U.  C.  C.  P.  482. 

Other  Authorities  hold  that  a  purchaser  of  the 
land  with  notice  of  a  constructive  severance  is 
bound  thereby.  Mitchell  v.  Freedley,  10  Pa. 
St.  198;  Keeney  v.  Whitlock,  7  Ind.  App.  162. 

In  Hensley  v.  Brodie,  16  Ark.  511,  a  sale  of 
articles  annexed  to  a  mill  to  one  who  took  pos- 
session of  them  but  did  not  sever  them  was 
held  to  render  them  personalty  as  against  one 
purchasing  the  mill  with  a  reservation  of  such 
articles. 

3.  Quicquid  Plantatur   Solo,  Solo   Cedit.  —  In 

Wake  v.  Hall,  L.  R.  8  App.  195,  Blackburn, 
L.  J.,  considered  at  some  length  the  scope  of 
this  maxim,  and  said  that  in  his  opinion  it 
was  "  much  too  broadly  stated,  even  as  a  gen- 
eral rule."  He  went  on  to  say  that  it  is  found 
in  the  works  of  Gaius  and  that  probably  he 
was  quoting  an  older  maxim,  and,  after  quot- 
ing various  passages  from  the  Digest,  con- 
cluded: "  So  far  from  meaning  by  the  maxim 
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the  owner  of  the  fee  and  a  stranger  making  an  erection  on  or  affixing  chattels 
to  the  land  without  the  consent  of  the  landowner,  and  any  such  erection  or 
article  annexed  to  the  soil  becomes  the  property  of  the  landowner.1 

2.  Erections  on  Public  Land.  —  This  principle  has  frequently  been  applied 
to  structures  placed  on  lands  of  the  United  States  by  one  having  no  rights 
therein,  and  which  have  been  held  to  pass  as  part  of  the  realty  to  one  subse- 
quently entering  or  purchasing  the  land,3  and  it  likewise  applies,  it  seems,  to 
erections  on  land  of  a  municipality. 3 

3.  Effect  of  Mistake.  —  The  fact  that  the  person  attaching  the  articles  or 
structures  acts  in  good  faith  under  a  mistake  as  to  the  title  to  the  land  or  his 
rights  therein  gives  him  no  rights  in  the  articles  annexed.4 


that  the  property  which  had  existed  in  the  ma- 
terials whilst  chattels  was  lost,  and  vested  in 
the  owner  of  the  soil,  the  maxim  is  used  when 
Gaius  and  the  framers  of  the  Digest  who 
adopted  his  opinion  thought  that  the  property 
in  the  materials  remained  in  the  person  who 
was  owner  of  them  whilst  chattels,  and  did 
not  vest  in  the  owner  of  the  building,  though 
by  the  annexation  the  materials  had  become 
part  of  the  soil,  and  though  by  the  positive  law 
of  the  twelve  tables  he  was  obliged  to  leave 
the  building  untouched  on  being  paid  double 
the  value  of  his  materials." 

1.  Erection  on  Another's  Land  Part  Thereof  — 
Alabama.  —  Boiling  v.  Whittle,  37  Ala.  35,  1 
Ala.  Sel.  Cas.  268;  Mitchell  v.  Billingsley,  17 
Ala.  391;  Jones  v.  New  Orleans,  etc.,  R.  Co., 
70  Ala.  227. 

California. — Griffith  v.  Happersberger,  86 
Cal.  606. 

Connecticut.  —  Benedict  v.  Benedict,  5  Day 
(Conn.)  464. 

Illinois.  —  Dooley  v.  Crist,  25  111.  551;  Dart 
v.  Hercules,  57  111.  446;  Salter  v.  Sample,  71 
111.  430;  Mathes  v.  Dobschuetz,  72  111.  438; 
Williams  v.  Vanderbilt,  145  111.  238,  36  Am. 
St.  Rep.  486. 

Indiana. — Graham  v.  Connersville,  etc.,  R. 
Co.,  36  Ind.  463,  10  Am.  Rep.  56. 

Kansas.  —  Rowand  v.  Anderson,  33  Kan. 
267,  52  Am.  Rep.  529. 

Maine.  —  Goddard  v.  Bolster,  6  Me.  427,  20 
Am.  Dec.  320;  Hemenway  v.  Cutler,  51  Me. 
407;  Bonney  v.  Foss,  62  Me.  248. 

Maryland.  —  Baltimore  v.  McKim,  3  Bland 
(Md.)  453- 

Massachusetts.  —  Wells  v.  Banister,  4  Mass. 
514;  Washburn  v.  Sproat.  16  Mass.  449;  Mil- 
ton v.  Colby,  5  Met.  (Mass.)  78;  Oakman  v. 
Dorchester  Mut.  F.  Ins.  Co.,  98  Mass.  57; 
Poor  v.  Oakman,  104  Mass.  309;  Webster  v. 
Potter,  105  Mass.  414;  Madigan  v.  McCarthy, 
108  Mass.  376,  11  Am.  Rep.  371;  First  Parish 
v.  Jones,  8  Cush.(Mass.)  184;  Murphy  v.  Mar- 
land,  8  Cush.  (Mass.)  575. 

Mississippi. — Stillman  v.  Hamer,  7  How. 
(Miss.)  421,  Terry  v.  Robins,  5  Smed.  &  M. 
(Miss.)  291;  Emrich  v.  Ireland,  55  Miss.  390. 

Missouri.  —  Hunt  v.  Missouri  Pac.  R.  Co., 
76  Mo.  115. 

New  Hampshire.  —  Rand  v.  Dodge,  17  N.  H. 
343- 

New  York.  —  Matter  of  Long  Island  R.  Co., 
6  Thomp.  &  C.  (N.  Y.)  298,  3  Hun  (N.  Y.)  613; 
Rowland  v.  Sworts,  (Supreme  Ct.)  17  N.  Y. 
Supp.  399;  Richtmyer  v.  Morss,  4  Abb.  App. 
Dec.  (N.  Y.)  55;  Thaver  v.  Wright,  4  Den.  (N. 
Y.)  1S0;  Fisher  v.  Saffer,  1  E.  D.  Smith  (N.  Y.) 


611;  Frear  v.  Hardenbergh,  5  Johns.  (N.  Y.) 
272,  4  Am.  Dec.  356. 

North  Carolina.  —  Wentz  v.  Fincher,  12 
Ired.  L.  (34  N.  Car)  297,  55  Am.  Dec.  416; 
Rives  v.  Dudley,  3  Jones  Eq.  (56  N.  Car.)  126, 
67  Am.  Dec.  231. 

Pennsylvania.  —  Crest  v.  Jack,  3  Watts  (Pa.) 
238,  27  Am.  Dec.  353;  Harrisburgh  v.  Hope 
F.  Co.,  2  Pearson  (Pa.)  269;  Coheck  v.  George 
2  Am.  L.  J.  (Pa.)  257. 

South  Carolina.  —  Reid  v.  Kirk,  12  Rich.  L. 
(S.  Car.)  54;  Caldwell  v.  Eneas,  2  Mill  (S. 
Car.)  348,  12  Am.  Dec.  681. 

Tennessee. — Childress  v.  Wright,  2  Coldw. 
(Tenn.)  350. 

Canada.  —  Stevens  v.  Barfoot,  13  Ont.  App. 
366. 

As  to  Intention,  as  affecting  the  question  of 
the  character  of  the  article  annexed,  see  supra, 
this  title.  Intention,  the  paragraph  Of  Person 
Not  Owning  Land. 

2.  Erections  on  Public  Land.  —  Mitchell  v. 
Billingsley,  17  Ala.  391;  Graham  v.  Roark,  23 
Ark.  19;  Merritt  v.  Judd,  14  Cal.  59;  McKier- 
nan  v.  Hesse,  51  Cal.  594;  Blair  v.  Worlev,  2 
111.  178;  Seymour  v.  Watson,  5  Blackf.  (Ind.) 
555,  36  Am.  Dec.  556;  Burlerson  v.  Teeple,  2 
Greene  (Iowa)  542;  Marcy  v.  Darling,  8  Pick. 
(Mass.)  283;  Climer  v.  Wallace,  28  Mo.  556,  75 
Am.  Dec.  135;  Treadway  v.  Sharon,  7  Nev.  37. 

Necessity  of  Annexation.  —  In  Pennybecker  v. 
McDougal,  48  Cal.  160,  it  was  held  that  a 
building  merely  resting  on  blocks  was  not  a 
part  of  public  land  on  which  it  was  placed,  and 
hence  could  be  removed  by  the  person  placing 
it  there;  but  this  was  based  entirely  on  the 
view  that  there  was  no  actual  annexation  such 
as  is  required  by  the  California  law. 

Statute  Authorizing  Removal. —  In  the  case 
last  cited  it  was  decided  that  as  the  United 
States  had  no  interest  in  a  building  not  actu- 
ally annexed  to  public  land,  the  state  statute 
authorizing  persons  who  had  placed  structures 
on  the  land  to  remove  them  was  constitu- 
tional, as  applied  to  such  a  structure,  though 
the  state  could  not,  as  decided  in  Collins  v. 
Bartlett,  44  Cal.  371.  auth  orize  the  removal  o 
structures  actually  annexed  to  government 
land. 

3.  Erections  on  Municipal  Land.  —  A  monu 

ment  built  by  private  contribution  erected 
upon  a  municipal  park  was  held  to  be  part  of 
the  land,  and  consequently  to  belong  to  the 
municipality.    Griffith  v.  Happersberger.  So 

Cal.  606. 

4.  Mistake  as  to  One's  Title  gives  no  ri^ht  1  I 
removal.  Hamilton  v.  Huntlev,  78  Ind.  523. 
41  Am.  Rep.  593;  Dutton  v.  Ens'ley.  (Ind.  App. 
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4.  Erections  for  Public  Purpose,  -  The  rule  in  favor  of  *  gh 

to  erections  by  others  has  not  generally  been  applied  in  all  s 
against  erections  for  a  public  or  ^-public  purpose,  as  in  the  case  of 
road  companies.1 


road  compani 

i8o8)  51  N.  E.  Rep.  380;  Burlerson  v  Teeple 
2  Greene  (Iowa)  542;  Sdllman  v.  Hamer,  7 
How  (Miss  )  421;  Huebschmann  v.  McHenry, 
2q Wl  65  Honzik  v.  Delaglise  65  Wis  501, 
1  Am  Rep'  634.  Contra,  Wickliffe  v.  Clay,  1 
Dana  (Ky.)  585,  criticised  in  Slillman  v.  Hamer, 
1  How.  (Miss.)  421.  TT 
7  Illustration.  -  In  Huebschmann  v.  McHenry, 
iq  Wis  655,  one  entered  on  the  land  and  con- 
structed a  building  thereon,  in  good  faith 
under  a  lease  from  one  claiming  a  tax  title  to 
the  land,  who  represented  that  the  builder 
could  remove  the  building,  and  it  was  held 
that  he  had  no  right  of  removal. 

This  rule  has  been  applied  in  cases  of  the 
erection  of  a  fence  by  one  on  another  s  land 
under  the  impression  that  the  lan d  was  his 
own  Seymour  v.  Watson,  5  Blackf.  (Ind.) 
555  '36  Am.  Dec.  556;  Burlerson  v.  Teeple,  2 
Greene  (Iowa)  542;  Kimball  v.  Adams,  52  Wis. 

5 5 Articles  Procured  by  Fraud. -  In  Morrison  v. 
Berry  42  Mich.  389.  36  Am.  Rep.  446,  it  was 
held  that  where,  under  a  contract  with  the  hus- 
band the  plaintiff  placed  a  gas-manufacturing 
machine  in  the  house  of  a  married  woman, 
supposing  the  house  to  belong  to  the  h  usband 
the  machine  became  a  part  of  the  realty,  and 
hence  the  plaintiff  could  not  recover  it  on  re- 
scinding the  contract  for  the  husband  s  fraud. 

Missouri  Rule.  -  In  Missouri  it  has  been  de- 
cided however,  that  when  one  builds  a  house 
or  fence  on  the  land  of  his  adjoining  owner, 
without  objection  from  the  latter,  and  under  a 
mutual  mistake  as  to  the  location  of  the 
boundary  line,  he  may  remove  it.  Hines  v 
Ament,  43  Mo.  298;   Matson  v.  Calhoun,  44 

MIn3Lowenberg  v.  Bernd,  47  Mo.  297,  it  was 
held  that  where  one  erects  a  building  or  fence 
on  the  land  of  an  adjoining  owner,  under  a 
mistake,  shared  in  by  the  other  as  to  the 
proper  division  line,  and  with  the  knowledge 
of  and  without  objection  from  the  other,  he 
may  remove  the  fixture  on  the  theory  that  the 
erection  was  under  a  license;  and  in  Hines  v. 
Ament  43  Mo.  298,  that  if  the  affixing  be  done 
under  mistake  as  to  the  line,  the  landowner 
may  give  his  subsequent  consent  and  agree 
that  it  be  removed;  and  in  Brown  v.  Baldwin, 
121  Mo.  126,  that  where  pending  a  dispute  as 
to  the  title  to  land,  portable  machinery  was 
placed  thereon  by  one  of  the  claimants  with 
the  acquiescence  of  the  other,  the  latter  could 
not  claim  it  as  a  part  of  the  freehold. 

In  Michigan,  also,  it  was  decided  that  if  one 
of  two  adjoining  owners  fails  to  erect  his  part 
of  a  partition  fence,  as  required  by  statute, 
and  the  other  builds  it  himself,  without  resort- 
ing to  the  aid  provided  by  statute,  the  fact  that 
the  latter,  without  intent  to  commit  trespass, 
places  his  fence  accidentally  a  few  feet  over 
the  line  on  his  neighbor's  property  does  not 
involve  a  forfeiture  by  him  of  the  fence  rails 
so  placed,  but  he  may  go  on  his  neighbor  s 
property  and  retake  them.  Curtis  v.  Leasia, 
78  Mich.  480. 


Bv  Statutory  Provisions  in  various  states 
however,  and  in  others  merely  on  general 
equitable  principles,  one  making  valuable  im- 
provements in  good  faith  on  another  s  lands 
is  granted  compensation.  See  the  title  Im- 
provements. 

1.  Erections  by  Public  Corporation  —  Compensa- 
tion on  Condemnation.  -  The  effect  of  the  attach- 
ing of  rails  or  other  structures  by  a  railroad 
company  or  other  public  corporation  to  land 
belonging  to  another  has  been  frequently  con- 
sidered, most  generally  for  the  purpose  of  de- 
termining whether  such  structures  should  be 
treated  as  a  part  of  the  land  foi  the  purpose  of 
assessing  damages  in  condemnation  proceed- 
ings subsequently  instituted.  This  particular 
phase  of  the  question  is  considered  under  the 
title  Eminent  Domain,  vol.  10,  pp.  1159.  .II0°- 
and  as  there  stated,  the  weight  of  authority  is 
to  the  effect  that  the  landowner  is  not  entitled 
to  the  value  of  improvements  made  by  the 

C°Titieto Improvements.  —  The  rights  of  a  pub- 
lic corporation  as  to  improvements  made  by  it 
have,  however,  been  considered  in  cases  other 
than  those  involving  the  right  of  the  land- 
owner to  compensation  therefor  in  condemna- 
tion proceedings.    On  the  authority  of  the 
cases  refusing  to  make  the  railroad  company 
liable  to  make  compensation  for  structures 
erected  by  itself    on   land    afterwards  con- 
demned,   it  has   been   decided   that  tracks 
wrongfully  laid  on  another's  land  by  a  rail- 
road company  do  not  become  part  of  the  realty 
so  as  to  pass  by  a  tax  sale  of  the  land,  or  by  a 
decree  depriving  the  railroad  company  of  its 
interest  in  the  land.    Illinois  Cent.  R.  Co.  v. 
Le  Blanc,  74  Miss.  650.    And  on  the  same  au- 
thority it  was  held  that  where  a  railroad  com- 
pany dug  a  well  and  put  in  a  pump  and  a 
boiler  for  the  purpose  of  filling  its  tank  on  the 
line  of  its  railroad,  and  used  the  same  for  sev- 
eral years,  believing  that  the  well  and  attach- 
meats  were    upon  its  own    land,    upon  its 
discovery  that  they  were  on  another  s  land  the 
company  could  remove  the  pump  and  boiler 
without  paying  the  owner  of  the  land  therefor. 
Atchison,  etc.,  R.  Co.  v..  Morgan,  42  Kan.  23. 
16  Am.  St.  Rep.  471-  ,     _         ,  T„ 

Implication  of  Agreement  for  Removal.  -  In 
the  cases  of  Wiggins  Ferry  Co.  v.  Ohio,  etc., 
R.  Co.,  142  U.  S.  396;   Wagner  v.  Cleveland, 
etc    R.  Co.,  22  Ohio  St.  563-  10  Am.  Rep.  770, 
and  Northern  Cent.  R.  Co.  v.  Canton  Co.  30 
Md  347,  an  agreement  for  the  right  of  removal 
was  implied  from  the  circumstances  under 
which  the  structures  were  placed  upon  the 
land;  and  in  Dietrich  v.  Murdock  42  Mo  279, 
such  an  agreement  was  implied  from  the :  sub- 
sequent  conduct  of  the  owner  of  the  land 
while  in  Corwin  v.  Cowan  12  Ohio  St  629  t 
was  stated  that  the  railroad  has  the  right  to 
remove  such  structures,  apparently  on  he 
theory  that  it  would  be  unjust  to  allow  the 
owner  of  the  land  to  retain  them. 

Decisions  Adverse  to  Right  of  Removal.  -  But 
in  Hunt  v.  Missouri  Pac.  R.  Co.,  76  Mo.  115, 
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™  V1,  a  GREEMENT  A®  to  Character  of  Articles  Annexed  -  1.  Making  and 
Effect  of  Agreement  as  Between  Parties  Thereto  —  a.  In  Generai  —  The  rhhtl 
of  the  parties  as  to  an  article  annexed  to  the  land  of  another  than  it-  owner 
may  be  con  rolled  by  special  agreement,  between  the  owner  of  the  land  and 
the  owner  of  the  article  at  the  time  of  annexation,  that  the  article  shall  retain 
its  personal  character  and  be  removable  at  the  latter  owner's  pleasure.*  This 

Arkansas.  —  Witherspoon  v.  Nickels  27  Ark 
332;  Harmon  v.  Kline,  52  Ark.  251. 

Connecticut.  —  Parker  v.  Redfield,  10  Conn 
490;  Baldwin  v.  Breed,  16  Conn.  60;  Curtiss 
v.  Hoyt,  19  Conn.  154. 

Dakota.  —  Myrick  t>,  Bill,  3  Dakota  284. 
Illinois.  —  Sword    v.    Low,    122    111  c02- 
Hewitt  v.  General  Electric  Co.,  164  Ili  420' 
affirming  61  111.  App.  168;   Ellison  r.  Salem 
Coal,  etc.,  Co.,  43  111.  App.  120. 

Indiana.  —  Frederick  v.  Devol,  15  Ind  157- 
Yater  v.  Mullen,  24  Ind.  277;  Young  v.'&lx. 
ter,  55  Ind.  188;  Pea  v.  Pea,  35  Ind  387- 
Srn,ffin  T  Ransde".  71  Ind.  440;  Price  v 
Malott,  85  Ind.  266;  Malott*.  Price,  109  Ind  22 
Iowa.  —  Wilgus  v.  Genings,  21  Iowa  177- 
Distnct  Tp.  v.  Moorehead,  43  Iowa  466-  Wal- 
ton  v.  Wray,  54  Iowa  531;  Melhop  w.Mein- 
hart,  70  Iowa  685;  Fischer  v.  Johnson,  ro6 
Iowa  i8r. 

Kansas.  —  Rush  County  v.  Stubbs,  25  Kan 
322;  Docking  v.  Frazell,  34  Kan.  20 
Maine.  —  Russell  v.  Richards,  IO  Me.  420 

P-t  254:  FulIer  v-  Tabor-  39  Me.  5ig- 

Fifield  v.  Maine  Cent.  R.  Co.,  62  Me!  80 

Massachusetts.  —  Wells  v.  Banister  4  Mass 
514;  Hunt  v.  Bay  State  Iron  Co.,  97  Mass.  270'- 
Bartholomew  v.  Hamilton,  105  Ma«=s  2icr 
Hartwell  v.  Kelly.  117  Mass.  235;  Taft  v  Stet- 
son. "7  Mass.  471;  Doty  v.  Gorham,  5  Pick 
(Mass.)  487,  16  Am.  Dec.  417;  Marcy  v  Darli 

Ln%-8,Pi^'(M^ss  )  283:  Ashmun  v.  Williams, 
8  Pick.  (Mass.)  402;  Curry  v.  Commonwealth 
Ins.  Co..  10  Pick.  (Mass.)  540,  20  Am.  Dec.  547 
Rogers  v.  Woodbury,  15  Pick.  (Mass.)  156-' 
First  Parish  v.  Jones,  8  Cush.  (Mass.)  loo'- 
tielding  v.  Cushing,  1  Gray  (Mass.)  578-  Rich- 
ardson v.  Copeland,  6  Gray  (Mass.)  536  66 
Am.  Dec.  424.  ' 

Michigan.  —  Crippen  v.  Morrison,  13  Mich 
23;  Harris  v.  Scovel,  85  Mich.  32 

Minnesota ■•  —Stout  v.  Stoppel.  30  Minn.  <6- 
Little  v.  Willford,  31  Minn.  173. 

Missouri.  —  Dietrich  v.  Murdock,  42  Mo 
279;  Goodman  v.  Hannibal,  etc  R  Cc  4c 
Mo.  33,  100  Am.  Dec.  336;  Priestiey  V  John- 
son, 67  Mo.  632. 

New  Hampshire.  —  Haven  v.  Emery  33  N 
H.  66;  Bean  v.  Brackett,  34  N.  H.  118;  Dame 
v.  Dame,  38  N.  H.  429,  75  Am.  Dec.  105. 

New  York.  —  Ford  v.  Cobb,  20  N  Y  340- 
Sheldon  v.  Edwards,  35  N.  Y.  279;  Voorhees 
v  McGinnis,  48  N.  Y.  278;  Tifft  v.  Horton,  ^ 
J;\VJ'?AAm-  ReP-  537;  Smith  v.  Benson, 
L  /  •  Y  )  I76:  Godard  »■  G"uld,  14  Barb. 
(N.  Y.)  662;  Rowland  v.  Sworts,  (Supreme  Ct ) 
17  N.  Y.  Supp.  399,  63  Hun  (N.  Y.)  625 
North  Carolina.  —  Freeman  v.  Leonard,  09 

*arV-274:   Causey  »■  Empire  Plaid  Mills, 
119  N.  Car.  1S0. 

Ohio.  —  Teaff  v.  Hewitt,  1  Ohio  St.  534  cc, 
Am.  Dec.  634;  Case  Mfg.  Co.  v.  Garven.  45 
Ohio  St.  289. 

Pennsylvania.  —  Piper  v.  Martin.  8  Pa.  St. 
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it  was  held  that  a  railroad  company  which 
without  the  knowledge  of  the  landowner 
erected  a  depot  building  on  the  strength  of  a 
void  decree  of  condemnation  could  not  remove 
the  building,  and  the  court  questioned  the 
case  of  Dietrich  v.  Murdock,  42  Mo.  279.  And 
see  Tudor  Iron  Works  v.  Hitt,  49  Mo.  App 
472. 

And  in  Dunman  v.  Gulf,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  304,  where  a 
railroad  company  had  obtained  a  grant  of  land 
on  which  to  place  its  water  tank  on  certain 
conditions  as  to  furnishing  water  to  the  land- 
owner, it  was  held  that  the  question  was  for 
the  jury  as  to  whether  the  structures  erected 
by  the  railroad  company  became  such  a  part 
of  the  freehold  that  it  could  not  remove  them 
upon  its  abandonment  of  the  land. 

Erections  by  United  States.  —  I  n  Meigs's  Ap- 
peal, 62  Pa.  St.  28,  1  Am.  Rep.  372,  buildings 
placed  by  the  government  upon  the  common 
land  of  a  borough,  during  the  civil  war,  for 
barracks  and  hospitals,  were  held  not  to  be- 
long to  the  freehold.    The  grounds  of  distinc- 
tion between  such  a  case  and   that  of  the 
ordinary   erection    on    another's   land  were 
stated  as  being  that  there  was  no  intent  to  im- 
prove the  ground,  or  to  make  it  accessory  to 
some  business  or  employment;  there  was  no 
assertion  of  title  in  the  soil,  or  of  an  inten- 
tion to  hold  an  adverse  possession,  and  gener- 
ally there  was  not  a  single  element  in  the  case 
which  characterized  the  act  of  a  tortfeasor  who 
annexes  his  structures  to  the  freehold  and  is 
therefore  presumed  to  intend  to  change  the 
nature  of  his  chattel  and  convert  it  into  realty, 
and  thereby  to  make  a  gift  of  it  to  the  owner 
of  the  freehold.    This  case  is  cited  as  strong 
authority  against  a  railroad's  liability  to  pay 
in  condemnation  proceedings  for  structures 
erected  by  itself,  in  the  leading  case  on  that 
subject,  Justice  v.  Nesquehoning  Valley  R 
Co..  87  Pa.  St  28. 

But  in  U.  S.  v.  Land  in  Monterey  County, 
47  Cal.  515,  ii  was  held  that  the  United  States,' 
in  condemning  land,  was  bound  to  pay  the 
value  of  buildings  which  had  been  previously 
erected  by  its  agent  on  the  land  without  au- 
thority, and  which  had  thereby  become  a  part 
of  the  land. 

1.  Agreement  as  to  Character  or  Removability 
of  Article  is  controlling. 

Enoland.  —  Wood  v.  Hewett.  8  Q.  B.  913,  55 
E.  C.  L.  913;  Lancaster  v.  Eve,  5  C.  B.  n!  S. 
717,  94  E.  C.  L.  717;   Hobson  v.  Gorring-e 
(1897)  I  Ch.  182. 

United  States.  —  Deering  v.  Ladd,  22  Fed. 
Rep.  575;  Holly  Mfg.  Co.  v.  New  Chester- 
Water  Co.,  48  Fed.  Rep.  879;  New  Chester 
Water  Co.  v.  Holly  Mfg.  Co.,  53  Fed.  Rep.  19. 

Alabama.  —  Powers  v.  Harris,  68  Ala.  409; 
Capital  City  Ins.  Co.  v.  Caldwell,  95  Ala.  77,' 
citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed  \ 
43.  61. 
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Urht  of  control  by  agreement  is  stated  to  be  limited  to  the  extent  that  it  can- 
nol  appirX  e  tnelrticle  annexed  or  mode  of  annexation  1S  such  that  the 
til?  k  entirely  deprived  of  the  character  of  personal  property;1   nor  it 
Lems  can  the  character  of  the  property  be  changed  by  agreement  when  the 
effect  would  be  to  defeat  the  purpose  of  a  statute.  ffo/*i„A  it 

b  PARTIES  TO  AGREEMENT.  -  The  agreement  is  invalid  and  ineffective 
the  partis  occupy  a  relation  which  prevents  the  making  of  a  contract  between 

th<T  Time  of  Agreement.  -  The  agreement  of  license  may  be  at  the  time 
of  the  annexation  or  erection  of  the  structure,  or,  according  to  the  weight  of 
authority,  at  a  subsequent  time.4 


206-  Shell  v.  Haywood,  16  Pa.  St.  523;  Cole- 
man v.  Lewis,  27  Pa.  St.  291;  Charlotte  Fur- 
nace Co.  v.  Stouffer,  127  Pa.  St.  336;  Advance 
Coal  Co.  v.  Miller,  7  Kulp  (Pa.)  541. 

South  Carolina.  —  Sullivan  v.  Jones  14  b. 
Car  362-  Evans  v.  McLucas,  15  S.  Car.  67; 
Dominick  v.  Farr,  22  S.  Car.  585;  Reid  v. 
Kirk,  12  Rich.  L.  (S.  Car.)  54. 

Texns  _  Harkey  v.  Cain,  69  Tex.  150;  ban 
Antonio  Brewing  Assoc.  v.  Arctic  Ice  Mach. 
Mfg  Co.,  81  Tex.  99;  Ice,  etc.,  Co.  y.  Lone 
Star  Engine,  etc.,  Works,  15  Tex.  Civ.  App.  694. 

Vermont.  —  Davenport  v.  Shantz,  43  Vt.  546; 
Buzzell  v.  Cummings,  61  Vt.  213. 

Wisconsin.— Smith  v.  Waggoner,  50  Wis.  155. 
Property  Removable  Is  Personalty.  —  In  the 
above  cases  it  is  either  stated  or  assumed  that 
the  effect  of  an  agreement  for  the  right  of  re- 
moval is  to  prevent  the  article  from  becoming 
a  part  of  the  freehold  and  to  preserve  its 
character  of  personalty. 

Contrary  Decisions.  —  But  in  Vermont  the  con- 
trary is  suggested  by  two  decisions.  In 
Blanchard  v.  Bowers,  67  Vt.  403.  it  was  held 
that  a  storehouse  built  on  the  land  of  a  rail- 
road company  under  a  license  with  a  right  to 
rem  >ve  was  real  property  as  between  its 
owner  and  one  renting  it,  on  the  authority  of 
Stafford  v.  Adair,  57  Vt.  63,  in  which  a  mort- 
gage on  a  building  erected  on  railroad  land 
under  such  an  agreement  was  held  to  be  a 
mortgage  of  realty.  _ 

Doctrine  Equitable  in  Its  Inception.  —  The 
right  to  remove  by  virtue  of  an  agreement  is 
said  to  be  of  an  equitable  character  and  origi- 
nally enforceable  only  in  equity.  Benedict  v. 
Benedict,  5  Day  (Conn.)  464.  And  see  Prince 
v.  Case,  10  Cjnn.  375,  27  Am.  Dec.  675;  Bald- 
win v.  Breed,  16  Conn.  60;  Curtiss  v.  Hoyt,  19 
Conn.  154.  But  it  has  come  to  be  freely  recog- 
nized at  law.    Little  v.  Willford,  31  Minn.  173. 

1.  Articles  Deprived  of  Character  of  Personalty 
become  part  of  the  realty  in  spite  of  an  agree- 
ment to  the  contrary.  Western  Union  Tel. 
Co.  v.  Burlington,  etc.,  R.  Co.,  3  McCrary  (U. 
S.)  130,  Sword  v.  Low,  122  111.  487;  Gorham 
v.  Dodge,  122  111.  523;  Binkley  v.  Forkner,  117 
Ind.  186;  Eaves  u.  Estes,  10  Kan.  314,  15  Am. 
Rep.  345;  Campbell  v.  Roddy,  44  N.  J.  Eq. 
244,  6  Am.  St.  Rep.  889;  Tifft  v.  Morton,  53 
N.  Y.  380,  13  Am.  Rep.  537;  Fryatt  v.  Sullivan 
Co.,  5  Hill  (N.  Y.)  116;  Fortman  v.  Goepper, 
14  Ohio  St.  564;  Henkle  v.  Dillon,  15  Oregon 
610;  German  Sav.,  etc.,  Soc.  v.  Weber,  16 
Wash.  95. 

In  Ford  v.  Cobb,  20  N.  Y.  340,  Denio,  J., 
says:  "  The  ordinary  distinction  between  real 
estate  and  chattels  exists  in  the  nature  of  the 


subject,  and  cannot,  in  general,  be  changed  by 
the  convention  of  the  parties.  Thus  it  would 
not  be  competent  for  parties  to  create  a  per- 
sonal chattel  interest  in  a  part  of  the  separate 
bricks,  beams,  or  material  of  which  the  walls 
of  a  house  were  composed.  Rights  by  way  of 
license  might  be  created  in  such  a  subject,  but 
it  could  not  be  made  alienable  as  chattels,  or 
subjected  to  the  general  rules  by  which  the 
succession  of  that  species  of  property  is  regu- 
la.ted  " 

Railroad  Track.— In  the  case  of  Haven  v. 
Emery  33  N.  H.  66.  the  court  held  that  rails 
placed 'on  the  roadbed  of  a  railroad  do  not  be- 
come such  an  intrinsic  and  inseparable  part 
of  the  road  that  an  agreement  that  the  title 
should  remain  in  the  seller  of  the  rails  would 
be  nugatory,  saying  that  there  is  nothing  in 
the  way  in  which  they  are  annexed  or  the 
manner  in  which  they  are  used  which  incorpo- 
rates  them  more  essentially  in  the  road  than 
in  the  case  of  a  house  or  fence  set  on  the  land 
of  another  with  his  assent. 

Agreement  Need  Not  Be  in  Writing.  — The 
agreement  that  the  property  shall  remain  per- 
sonalty, being  in  regard  to  personal  property, 
may  be  by  parol.  Curtis  v.  Riddle,  7  Allen 
(Mass.)  185.  _  ,  „ 

Telegraph  Line.  —  Western  Union  Tel.  Co.  v. 
Burlington,  etc.,  R.  Co.,  11  Fed.  Rep.  I  ap- 
proves the  language  of  Ford  v.  Cobb,  20  N.  Y 
348  and  decides  ihat  a  telegraph  line  placed 
upon  the  right  of  way  of  a  railroad  company 
does  not  become  a  part  of  the  realty,  such 
being  evidently  not  the  intention  of  the  par- 

Agreement    Against    Public    Policy. —  In 

Havens  v.  Germania  F.  Ins.  Co.,  123  Mo.  403, 
45  Am  St  Rep.  570,  it  was  decided  that  prop- 
erty which  is  real  within  the  valued  policy  law 
of  Missouri  could  not  be  made  personalty  by 
agreement  so  as  to  take  it  out  of  the  operation 
of  the  statute. 

3.  Parties  to  Agreement  —  Husband  and  Wife. 
—  It  has  been  held  that  a  husband  making 
improvements  on  the  land  of  his  wife  cannot 
claim  them  under  any  contract,  as  they  had 
no  power  to  contract  with  each  other.  Doak 
v.  Wis  well,  "8  Me.  569;  Marable  v.  Jordan  5 
Humph.  (Tenn.)  4H,  42  Am.  Dec.  441;  Wash- 
burn v.  Sproat,  16  Mass.  449- 

And  a  Guardian  cannot  contract  with  himself 
that  articles  affixed  by  him  to  the  land  shall 
be  removable.  Copley  v.  O'Neil,  I  Lans.  (N. 
Y  }  214. 

4  Agreement  May  Be   After  Annexation.— 

Sowden  v.  Craig,  26  Iowa  156,  96  Am.  Dec. 
125-  Fuller  v.  Tabor,  39  Me.  522. 
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d.  Implied  Agreement  -  (i)        General.— The  agreement  mav 
either  express  or  implied.1  agreement  may  be 

(2)  From  Making  of  Chattel  Mortgage.  -  The  giving  of  a  mortgage  on 
articles  before  their  annexation  to  the  land  of  the  mortgagor  is  equ  vfknt  to 
an  agreement  by  him  that  they  shall  remain  personaltyVnd  be  removable  as 


In  Hines  v.  Ament,  43  Mo.  298,  it  was  held 
that  a  permission  to  occupy  the  land  with  a 
fixture  already  there  and  a  subsequent  direc- 
tion to  remove  it  was  equivalent  to  an  original 
license  to  place  it  there,  which  gave  a  right  of 
removal. 

Contrary  Decision.  —  But  in  Gibbs  w  Estey  15 
Gray  (Mass.)  587.  there  are  remarks  to  'the 
effect  that  the  agreement  must  be  made  before 
the  annexation  to  the  realty.  In  Ex  p  Ames 
1  Lowell  (U.  S.)  567,  Lowell,  J.,  in  referring  to 
this  case,  said:  "  But  those  remarks  appear  to 
be  intended  only  for  parol  agreements  con- 
cerning buildings  and  fixtures  annexed  by  a 
stranger,  and  to  mean  that  such  a  parol  agree 
ment  or  license  cannot  change  real  into  per- 
sonal estate  after  its  character  has  been  once 
established.  *  *  *  Growing  wood  or  crops 
may  be  sold  by  parol,  with  a  parol  license  to 
sever  them;  and  I  am  much  inclined  to  think 
that  trade  fixtures  might  be.  At  all  events 
there  can  be  no  doubt  that  the  owner  can  in 
writing  and  for  a  valuable  consideration  con- 
vey  severable  chattels  in  such  a  way  as  to  bind 
himself  and  his  assignee  in  bankruptcy  by 
estoppel  at  least."  See  also  Morris  v.  French 
106  Mass.  326;  Aldrich  v.  Husband,  131  Mass' 
480. 

Subsequent  Dealings  of    Parties.  —  Such  an 
agreement  may  be  implied  from  subsequent 
dealings  of  the  parties.    Howard  v.  Fessen- 
den,  14  Allen  (Mass.)  124;  Morris  v.  French 
106  Mass.  326. 

Agreement  as  Constructive  Severance.  —  The 
agreement,  however,  that  an  article  annexed 
shall  retain  its  character  of  personalty,  if  made 
after  the  annexation,  seems  to  be  merely  a 
form  of  constructive  severance.  See  supra 
this  title,  Severance.  ' 

1.  Implied    Agreement.  —  Madigan    v  Mc- 
Carthy, 108  Mass.  376,  11  Am.  Rep.  371-  First 
Parish  v.  Jones,  8  Cush.  (Mass.)  184-  Murphy 
v.  Marland,  8  Cush.  (Mass.)  575;    Pope  v 
Skinkle,  45  N.  J.  L.  39;  Mayo  v.  Newhoff,  47 
N.  J.  Eq.  31.  48  N.  J.  Eq.  619:  Reid  v.  Kirk 
12  Rich.  L.  (S.  Car.)  54;  Willis  v.  Munger  Im- 
proved Cotton  Mach.  Mfg.  Co.,  13  Tex  Civ 
A  pp.  677. 

Implication  from  Payment  by  Landowner.  —  It 

has  been  held  that  an  agreement  by  the  land- 
owner to  pay  compensation  for  the  use  of  the 
structure  is  evidence  against  him  of  a  title  to 
the  structure  in  the  person  who  is  to  receive 
the  compensation.  Charlotte  Furnace  Co  v 
Stouffer,  127  Pa.  St.  336. 

And  so  where  one  built  a  town  house  on 
land  of  the  town,  under  a  contract  that  the 
town  should  have  the  right  to  purchase  the 
house  at  an  appraised  value,  it  was  held  that 
the  house  was  the  personal  property  of  the 
builder.  Ashmun  v.  Williams  8  Pick.  (Mass  ) 
402. 

Grant  of  Exclusive  Rights.  —  A  contract  by 
which  a  railroad  company  granted  to  a  tele- 
graph company  the  exclusive  right  to  establish 
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a  te  egraph  line  on  the  right  of  way  of  the  rail- 
road  company  was  held  to  exclude  any  infer- 
ence that  the  telegraph  line  should  become  a 
part  of  the  railroad.  Western  Union  Tel  Co 
*•  Burlington,  etc.,  R.   Co.,  3  McCreary  (U.* 

Implication  in  Case  of  Invalid  Contract.  —  The 

fact  that  the  contract  under  which  the  struc- 
ture  is  erected  is  invalid  does  not  affect  the 
right  to  consider  it  for  the  purpose  of  ascer- 
taining the  intent  of  the  parties.  Western 
Union  Tel.  Co.  v.  Burlington,  etc.,  R.  Co  1 
McCrary  (U.  S.)  130.  '  3 

/MAt^SO  in  Cayuga  R-  Co.  v.  Niles,  13  Hun 
(N.  Y.)  170,  where  the  lessee  of  land  orally 
gave  to  a  railroad  company  the  right  to  lay  a 
side  track  over  his  land,  and  the  contract  was 
void  as  being  a  parol  contract  for  an  ease- 
ment, and  as  not  to  be  performed  within  a 
year,  it  was  held  that  the  rails  laid  down  did 
not  become  fixtures,  as  they  were  only  placed 
where  they  were  for  a  temporary  purpose,  and 
with  the  consent  of  the  lessee,  which,  though 
void  as  a  contract,  was  good  as  a  license. 

2.  Agreement  Implied  from  Making  of  Chattel 
Mortgage  —  Alabama.  —  Miller  v.  Griffin,  102 
Ala.  611;  Thomason  v.  Lewis,  103  Ala.  427 
^  Illinois.  —  Andrews  v.  Chandler,  27  111.  App. 

Indiana.  —  Binkley  v.  Forkner,  117  Ind.  182 

Iowa,  —  Sowden  v.  Craig.  26  Iowa  164  Q6 
Am.  Dec.  125. 

Kansas.  —  Eaves  v.  Estes,  10  Kan.  314  K 
Am.  Rep.  345.  0  5 

Michigan.  —  Burrill  v.  S.  N.  Wilcox  Lumber 
Co.,  65  Mich.  571. 

Minnesota.  —  Warner  v.  Kenning,  25  Minn 

Nebraska.  —  Arlington  Mill,  etc.,  Co  v 
Yates,  (Neb.  1898)  77  N.  W.  Rep.  677- '  Ed- 

Wavr  ;„et^'  Lumber  Co.  v.  Rank,  (Neb. '1890) 
77  N.  W.  Rep.  765.  w 

New  Hampshire.  —  Tibbetts  v.  Home  6^  N 
H.  242,  23  Am.  St.  Rep.  31. 

New  Jersey.  —Campbell  v.  Roddv  44  N  I 
Eq.  244,  6  Am.  St.  Rep.  889. 

New  York.  —  YoxA  v.  Cobb,  20  N  V  344- 
Sisson  v.  Hibbard,  75  N.  Y.  542;  Tifft  v. 
Hol\°1-t  53  N.  Y  377.  13  Am.  Rep.  537;  Brand 
v.  McMahon,  (Supreme  Ct.)  15  N.  Y  Supp 
39;  Rowland  v.  West,  62  Hun  (N  Y  )  583 

Oregon.  —  Henkle  v.  Dillon,  15  Oregon  610. 

7^. —  Cullers  v.  James.  (Tex.  1SS6)  1  S. 
ep-,3.I4:  Harke>'  v.  Cain,  69  Tex.  146; 
Willis  v.  Munger  Improved  Cotton  Mach.  Mfg. 
Co.,  13  Tex.  Civ.  App.  677. 

The  decision  to  the  contrary  in  Voorhees  r 
McGinnis,  48  N.  Y.  286.  is  probably  not  the 
law  in  view  of  the  subsequent  decisions  in 
that  state.  See  Sisson  v.  Hibbard,  10  Hun  (N. 
\  .)  420,  a  ffirmed  75  N.  Y.  542. 

Agreement  Incorporated    in    Mortgage.  -  In 

SiV °rd  u'  ^OW>  122  IU-  487,  the  court  said  in 
effect  that  in  addition  to  the  chattel  mortgage 

there  must  be  an  agreement  that  the  property 
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fO  From  Conditional  Character  of  Sale. -Where  articles  are  sold  on  the 
condition  that  the  title  shall  not  pass  until  they  are  paid  for  or  some  other 
cZd\  on  is  fulfilled,  their  annexation  to  the  realty  of  the  purchaser  does  not 
lender  them  a  part  of  the  realty  and  irremovable,  but  an  agreement  reserving 
thp  rio-ht  of  removal  is  implied.1  .  ,, 

(If From  Annexation  under  License. -Such  an  agreement  is  generally 
implied  from  the  fact  that  the  articles  or  structures  were  annexed  or  erected  by 
h  ^ license  or  permission  of  the  landowner,*  but  it  is  not  the  necessary  imphca- 


shall  be  treated  as  personalty,  and  that  the 
mortgagor  must  covenant  that  it  shall  be  sub- 
ject to  seizure  and  sale  as  a  chattel  on  the 
maturity  and  nonpayment  of  the  debt;  such 
provisions  appear  in  some  of  the  cases,  but 
not  in  all,  and  there  is  no  case  in  which  a  chat- 
tel mortgage  was  itself  held  insufficient  evi- 
dence of  the  agreement  on  account  of  the 
absence  of  such  specific  stipulations  See 
upon  this  point  Sisson  v.  Hibbard,  10  Hun  (N. 
Y  )  420. 

Purpose  of  Mortgage.  —  In  most  of  these  cases 
the  mortgage  is  made  to  secure  the  purchase 
price  of  the  chattels,  but  it  may  be  for  other 
purposes,  as  in  Burrill  v.  S.  N.  Wilcox  Lum- 
ber Co.,  65  Mich.  571,  where  it  was  given  to 
secure  a  loan. 

1.  Conditional  Sale  Preserves  Personal  Character 
of  Articles  Annexed  —  A labama.  —  Warren  v. 
Liddell,  no  Ala.  232. 

Delaware.— Ott  v.  Specht,  8  Houst.  (Del.)  61. 

Kansas.  —  Marshall  v.  Bacheldor,  47  Kan. 
.442 


Massachusetts.  —  Southbridge  Sav.  Bank  v. 
Exeter  Mach.  Works,  127  Mass.  542. 

Michigan.  —  Ingersoll  v.  Barnes,  47  Mich. 
104;  Gill  v.  DeArmant,  90  Mich.  425;  Jenks  v. 
Col'well,  66  Mich.  420,  n  Am.  St.  Rep.  502. 

Mississippi.  —  Duke  v.  Shackleford,  56  Miss. 
552;  John  Van  Range  Co.  v.  Allen,  (Miss.  1890) 
7  So.  Rep.  499. 

New  Jersey.  —  General  Electric  Co.  v.  Tran- 
sit Equipment  Co.,  (N.  J.  1898)  42  Atl.  Rep. 
102. 

New  York.  —  Sayles  v.  National  Water  Puri- 
fying Co.,  (Supreme  Ct.)  16  N.  Y.  Supp.  555, 
62  Hun  (N.  Y.)6i8;  Hirsch  v.  Graves  Elevator 
Co.,  24  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  472; 
Duffus  v.  Howard  Furnace  Co.,  8  N.  Y.  App. 
Div.  567. 

Ohio.  —  Case  Mfg.  Co.  v.  Garven,  45  Ohio 
St.  289. 

South  Carolina.  —  Padgett  v.  Cleveland,  33 
S.  Car.  339.  , 

Texas.  —  San  Antonio  Brewing  Assoc.  v. 
Arctic  Ice  Mach.  Mfg.  Co.,  81  Tex.  99;  Harkey 
v.  Cain,  69  Tex.  146. 

Vermont.  —  Davenport  v.  Shants,  43  Vt.  546; 
Buzzell  v.  Cummings,  61  Vt.  213. 

Washington.  —  Wade  v.  Donau  Brewing  Co., 
10  Wash.  284. 

Illustration.  —  Where  a  railroad  company 
purchased  rails  under  an  agreement  that  they 
should  be  laid  down  on  a  specified  part  of  the 
road  and  remain  the  vendor's  property  until 
paid  for,  and  they  were  not  paid  for,  they  con- 
tinued to  be  personal  property  as  between  the 
vendor  and  the  company.  Hunt  v.  Bay  State 
Iron  Co.,  97  Mass.  279. 

2.  Annexation  under  License  —  United  States. 
—  Deering  v.  Ladd,  22  Fed.  Rep.  575;  Wiggins 
Ferry  Co.  v.  Ohio,  etc..  R.  Co.,  142  U.  S.  396. 
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Arkansas.  —  Witherspoon  v.  Nickels,  27  Ark. 
332. 

Indiana.  —  Frederick  v.  Devol,  15  Ind.  357; 
State  v.  Bonham,  18  Ind.  231;  Yater  v.  Mul- 
len, 24  Ind.  277;  Pea  v.  Pea,  35  Ind.  387;  Tay- 
lor v.  Watkins,  62  Ind.  5";  Griffin  v.  Rans- 

dell,  71  Ind-  440. 

jowa  —  Fischer  v.  Johnson,  106  Iowa  i«i. 

Maine.  —  Pullen  v.  Bell,  40  Me.  314;  Osgood 
v.  Howard.  6  Me.  452,  20  Am.  Dec.  322;  Par- 
sons v.  Copeland,  38  Me.  537;  Doak  v.  Wis- 
well  38  Me.  569;  Russell  v.  Richards,  10  Me. 
429, '25  Am.  Dec.  254,  u  Me.  371,  26  Am.  Dec. 
532;  Jewett  v.  Patridge,  12  Me.  243,  28  Am. 
Dec  173. 

Massachusetts.  -  Wells  v.  Banister,  4  Mass. 
514-  Ham  v.  Kendall,  III  Mass.  297:  Dolhver 
v  Ela,  128  Mass.  557;  Curtis  v.  Riddle,  7 
Allen  (Mass.)  185;  Hinckley  v.  Baxter  13 
Allen  (Mass.)  139;  Doty  v.  Gcrham,  5  Pick. 
(Mass.)  487.  16  Am.  Dec.  417. 

Minnesota.  —  Ingalls  v.  St.  Paul,  etc.,  K. 
Co.,  39  Minn.  479.  12  Am-  St-  ReP-  67&;  Mer" 
chants'  Nat.  Bank  v.  Stanton,  55  Minn.  211, 
43  Am.  St.  Rep.  491. 

Mississippi.  —  Weathersby  v.  Sleeper,  42 
Miss.  733;  Stillman  v.  Hamer,  7  How.  (Miss.) 

421.  „ 
Missouri.  —  Hines  v.  Ament,  43  Mo.  298; 
Matson  v.  Calhoun,  44  Mo.  368;  Lowenberg  v. 
Bernd,  47  Mo.  2g7;  Brown  v.  Baldwin,  121 
Mo.  126;  Springfield  Foundry,  etc.,  Co.  v. 
Cole,  130  Mo.  1;  Gregg  v.  Union  Pac.  R.  Co., 

48  Mo.  App.  494-  .        „.„.     ,  , 

New  Hampshire.  —  Harris  v.  Gillingham,  6 
N  H  11,  23  Am.  Dec.  701;  Aldrich  v.  Parsons 
6  N.  H.  556;  Dame  v.  Dame,  38  N.  H.  429.  75 
Am.  Dec.  195. 

New   York.  —  Cayuga  R.  Co.  v.  Niles,  13 

Hun  (N.  Y.)  170. 

North  Carolina.  —  Feimster  v.  Johnson,  b\ 
N.  Car.  260;  Western  North  Carolina  R.  Co. 
v.  Deal,  90  N.  Car.  110. 

Rhode  Island.  —  Providence  Gas  Co.  v.  lnur- 
ber,  2  R.  I.  15,  55  Am.  Dec.  621 

Void  Deed  as  License.  —  In  Little  v.  Willford, 
31  Minn.  173,  it  was  held  that  a  grantee  in  a 
void  deed  who,  in  good  faith,  erects  buildings 
on  the  land  has  the  right  to  remove  them,  the 
deed  being  in  effect  a  license  to  erect  them. 

Erection  Pending  Dispute  as  to  Title. —  An 
agreement  for  a  right  of  removal  was  implied 
where  a  building  was  erected,  pending  a  dis- 
pute as  to  title,  with  the  acquiescence  of  the 
owner  of  the  land.  Brown  v.  Baldwin,  121 
Mo.  106.  .  , 

Annexations  by  Railroad  Company.  —  In  the 
case  of  Wiggins  Ferry  Co.  v.  Ohio,  etc.,  R. 
Co.,  142  U.  S.  396,  a  railway  company  had 
placed  rails  and  other  structures  upon  land  be- 
longing to  a  ferry  company  under  a  contract 
by  which  the  ferry  company  was  to  do  all  the 
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tion  from  such  license  or  permission,  and  will  not  be  inferred  when  a  different 
intention  of  the  parties  is  indicated  by  the  terms  of  any  express  agreement 
between  them  in  relation  to  the  subject,1  nor  when  a  different  intention  is  to 
be  inferred  from  the  ownership  of  an  interest  in  the  land  by  the  party  making 
the  annexations  or  erections.2  6 

ferriage  for  the  railway  company,  the  ferry 
company  to  have  the  right  to  cancel  the  agree- 
ment at  any  time  on  six  months'  notice.  It 
was  held  that  it  was  evidently  the  intention 
of  the  parties  that  the  structures  placed  on  the 
ground  of  the  ferry  company  should  not  be- 
long to  that  company,  the  court  saying:  "  As 
between  landlord  and  tenant,  or  one  in  tem- 
porary possession  of  lands  under  any  agree- 
ment whatever  for  the  use  of  the  same,  the  law 
is  extremely  indulgent  to  the  latter  with  re- 
spect to  the  fixtures  annexed  for  a  purpose 
connected  with  such  temporary  possession." 
And  in  other  cases  in  which  the  rails  or  other 
structures  were  placed  by  a  railroad  company 
on  land  which  it  was  entitled  to  use  for  its 
right  of  way,  an  agreement  for  the  right  of 
removal  on  the  abandonment  of  such  right  of 
way  has  been  implied.  Wagner  v.  Cleveland, 
etc.,  R.  Co.,  22  Ohio  St.  563,  10  Am.  Rep.  770; 
Northern  Cent.  R.  Co.  v.  Canton  Co.,  30  Md. 
347.  But  see  Hunt  v.  Missouri  Pac.  R.  Co., 
76  Mo.  115;  Dunman  v.  Gulf,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep.  304,  in  which 
cases  such  an  agreement  was  not  implied  from 
the  circumstances  under  which  the  rails  or 
other  structures  were  placed  upon  the  land. 

By  Owner  of  Mining  Rights.  —  In  Springfield 
Foundry,  etc.,  Co.  v.  Cole,  130  Mo.  I,  it  was 
decided  that  persons  mining  on  the  land  of  an- 
other under  a  miner's  license,  who  placed 
machinery  on  the  property,  did  not  thereby 
lose  the  right  of  removal,  and  that  the 
machinery  remained  personalty.  And  in 
Wake  v.  Hall,  L.  R.  8  App.  195,  it  was  decided 
that  miners  who  worked  certain  mines  in  lands 
belonging  to  other  persons,  under  customs  as 
established  by  statute,  and  who  had  to  that 
extent  proprietary  rights  in  the  land,  could 
remove  mining  machinery  and  buildings 
erected  by  them. 

1.  Right  to  Remove  Inconsistent  with  Terms  of 
Agreement.  —  Permission  to  erect  a  building 
on  another's  land,  accompanied  by  an  agree- 
ment by  the  owner  of  land  to  convey  it  to  the 
builder  when  the  latter  shall  have  built  a  house 
thereon,  and  on  thelatter's  payment  to  him  of 
the  price,  or  giving  of  security,  does  not  ren- 
der the  house  a  chattel,  but  it  becomes  part  of 
the  soil.  Milton  v.  Colby,  5  Met.  (Mass.)  78; 
Hutchins  v.  Shaw,  6  Cush.  (Mass.)  58. 

Understanding  of  Parties.  —  The  consent  of  a 
landowner  that  a  building  to  be  erected  on  his 
land  shall  be  personal  property  cannot  be  in- 
ferred from  his  consent  to  the  erection  of  a 
building  which  he  and  the  person  erecting  it 
both  understand  shall  belong  to  the  realty. 
Mclver  v.  Estabrook,  134  Mass.  550. 

2.  Licensee  Having  Interest  in  Land.  —  When 
the  person  to  whom  is  granted  permission  to 
erect  a  structure  on  another's  land  has  an  in- 
terest of  a  permanent  nature  in  the  land,  it 
being  then  improbable  that  he  desires  the 
privilege  of  removal,  an  agreement  giving  him 
that  privilege  will  not  be  implied. 

So  it  was  held  that  if  a  husband  erected 


buildings  on  his  wife's  land,  neither  he  nor  his 
administrator  could  remove  them.  Washburn 
v.  Sproat,  16  Mass.  449;  Doak  v.  Wiswell,  38 

Me.  569. 

Nor  could  a  reversioner  who  built  and  occu- 
pied a  house  with  the  assent  of  the  tenant  for 
life.    Cooper  v.  Adams,  6  Cush.  (Mass.)  87. 

But  an  inference  of  right  of  removal  from 
the  fact  that  the  chattels  were  annexed  by 
permission  of  the  life  tenants  is  not  excluded 
by  the  fact  that  the  wife  of  the  person  annex- 
ing them  had  a  reversionary  interest  in  the 
property.  Howard  v.  Fessenden,  14  Allen 
(Mass.)  124. 

Improvements  by  Son  of  Landowner.  —  On  this 
theory,  that  the  person  making  the  improve- 
ments had  an  interest  in  the  land,  may  be  ex- 
plained Leland  v.  Gassett,  17  Vt.  403,  in  which 
case  it  was  decided  that  when  a  son  made  im- 
provements  on  his  father's  property,  under  the 
expectation  that  at  a  future  time  the  father 
would  give  him  the  property,  such  improve- 
ments became  a  part  of  the  realty  and  did  not 
belong  to  the  son's  estate.  This  case  criticise* 
Wells  v.  Banister,  4  Mass.  515,  in  which  a  con- 
trary decision  was  made  on  a  like  state  of  facts. 

Erections  by  Vendee.  —  It  is  on  this  principle 
that  erections  by  a  vendee  in  possession, 
though  made  with  the  permission  of  the 
vendor,  are  not  considered  to  be  subject  to  a 
right  of  removal.  See  infra,  this  title.  Fixtures 
in  Connection  with  Conveyance,  Mortgage,  or 
Sale  of  Realty  —  A  nnexations  by  Vendee  in 
Possession . 

Time  of  Removal.  —  On  the  termination  of  the 
license  the  owner  of  the  structure  has  a  reason- 
able time  in  which  to  remove  it.  Sagar  v. 
Eckert,  3  111.  App.  412;  Ingalls  v.  St.  Paul, 
etc.,  R.  Co.,  39  Minn.  479,  12  Am.  St.  Rep. 
676;  Turner  v.  Kennedy,  57  Minn.  104;  North- 
ern Cent.  R.  Co.  v.  Canton  Co.,  30  Md.  347. 

One  who  purchased  a  building  on  land  with 
the  assent  of  the  landowner  that  he  might  re- 
move the  building  has  been  held  to  be  entitled 
to  a  reasonable  time  after  the  sale.  Barms  1. 
Barnes,  6  Vt.  388. 

And  where  a  building  was  sold  or.  execution 
against  the  person  who  erected  it  on  another 's 
land  under  license,  it  was  held  that  the  pur- 
chaser's right  to  remove  the  building  was  not 
affected  by  a  delay  of  three  years  to  do  so,  as 
against  a  purchaser  of  the  real  estate,  the 
latter  not  having  demanded  its  removal. 
Russell  v.  Richards,  ti  Me.  371,  26  Am.  Dec. 
532. 

Moving  from  House.  —  The  right  of  the  owner 
of  a  dwelling  house  to  remove  it  is  not  affected 
by  his  moving  from  the  house  preparatory  to 
a  sale  and  removal  thereof.  Howard  Fes- 
senden, 14  Allen  (Mass.)  124. 

License  for  Fixed  Term.  —  But  where  the 
license  to  occupy  the  land  is  for  a  fixed  term, 
the  licensee  stands  in  no  better  position  than 
a  lessee,  and  he  must  remove  his  erections 
within  the  term  named.  Overton  v.  Williston. 
31  Pa.  St.  155. 
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2  Effect  of  Agreement  in  Favor  of  Third  Persons.  -  The  articles  or  structures 
beitt  by  virtue  of  the  agreement,  personalty  distinct  from  the  land  they 
may  be  mortgaged  and  sold  as  such,  and  the  mortgagee  or  vendee  obtains  a 
o-nnd  title  thereto  as  against  the  landowner.1 

g  3  Effect  of  Agreement  as  Against  Third  Persons  -a.  IN  GENERAL.  -  The 
Question  as  to  the  effect  of  such  an  agreement  as  against  third  persons  arises 
?requently,  though  not  exclusively,  in  cases  in  which  articles  have  been  sold 
to  the  owner  of  land  under  a  condition  that  the  title  shall  remam  in  the 
vendor  or  with  a  purchase-money  mortgage  to*  the  vendor  for  the  price  of 
the  articles,  and  the  rights  of  such  vendor  or  mortgagee,  as  against  a  prior 
mortgagee  of  the  land,  or  as  against  a  subsequent  mortgagee  or  purchaser  o 
the  land  have  been  the  subject  of  frequent  discussion.  The  question  will 
here  be 'considered  as  regards  the  effect  of  such  an  agreement,  first,  as 
aSinst  one  receiving  a  conveyance  or  mortgage  of  the  land  after  the  annexa- 
tion of  the  articles;  Secondly,  as  against  one  claiming  under  a  mortgage  made 
prior  to  such  annexation;  and  thirdly,  as  against  third  persons  other  than 
nnrchasers  or  mortgagees  of  the  realty. 

?  b  As  Against  Subsequent  Purchaser  or  Mortgagee  of  Land- 
M  With  Notice.— The  authorities  are  in  unison  to  the  effect  that  such  an 
agreement  will  prevail  as  against  a  subsequent  purchaser  or  mortgagee  of  the 
realty  who  has  notice,  actual  or  constructive,  of  the  agreement. 


1  Structures  May  Be  Sold  or  Mortgaged.  — 

Brown  v.  Corbin,  121  Ind.  457;  Denham  v. 
Sankey,  38  Iowa  269;  Docking  v.  Frazell,  34 
Kan  29-  Goodenow  v.  Allen,  68  Me.  308;  Ham 
v  Kendall,  111  Mass.  297;  Lanphere  v.  Lowe, 
3  Neb.  131;  Holt  County  Bank  v.  Tootle,  25 
Neb.  408. 

So  in  Deering  v.  Ladd,  22  Fed.  Rep.  575.  it 
•was  held  that  an  elevator  built  on  railroad  land 
by  a  grain  shipper,  under  a  license  which  gave 
a  right  of  removal,  might  be  mortgaged  as 
personalty. 

Sale  to  Landowner.  —  If  the  owner  of  the 
structure  sells  it  to  the  owner  of  the  land,  the 
structure  becomes  realty.  Curtis  v.  Riddle,  7 
Allen  (Mass.)  185. 

2.  Purchasers  or  Mortgagees  of  the  Land  with 
Notice  of  Agreement  Bound  Thereby  —  A  labama. 
—  Wood  v.  Holly  Mfg.  Co.,  100  Ala.  326,46 
Am.  St.  Rep.  56-  ,.  „      „  . 

Indiana.  —  Horn  v.  Indianapolis  Nat.  Bank, 
125  Ind.  381,  21  Am.  St.  Rep.  231. 

'Iowa.  —  Greither  v.  Alexander,  15  Iowa  470; 
Wilgus  v.  Gettings,  21  Iowa  177;  Sowden  v. 
Craig,  26  Iowa  164,  96  Am.  Dec.  125;  Fischer 
v.  Johnson,  106  Iowa  181. 
Maryland.  —  Walker  v.  Schindel,  58  Md.  360. 
Massachusetts.  —  Hunt  v.  Bay  State  Iron 
Co.,  97  Mass.  279;  Morris  v.  French,  106  Mass. 
326;  Ham  v.  Kendall,  111  Mass.  297;  Ridge- 
way  Stove  Co.  v.  Way,  141  Mass.  557. 

Michigan.  —  Ingersoll  v.  Barnes,  47  Mich. 
104.  -  . 

Minnesota.  —  Warner  v.  Kenning,  25  Minn. 
173;  Merchants'  Nat.  Bank  v.  Stanton,  59 
Minn.  532. 

Mississippi.  —  Duke  v.  Shackleford,  56  Miss. 
552;  John  Van  Range  Co.  v.  Allen,  (Miss.  1890) 
7  So.  Rep.  499. 

Missouri.  —  Priestley  v.  Johnson,  67  Mo.  632. 

New  Hampshire.  —  Pierce  v.  Emery,  32  N. 
H.  484;  Haven  v.  Emery,  33  N.  H.  66;  Corey 
v.  Bishop,  48  N.  H.  146. 

New  York.  —  Sayles  v.  National  Water  Pun 
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fying  Co.,  (Supreme  Ct.)  16  N.  Y.  Supp.  555; 
Smith  v.  Benson,  1  Hill  (N.  Y.)  176. 

North  Carolina.  —  Waller  v.  Howling,  108  N. 
Car.  289;  Causey  v.  Empire  Plaid  Mills,  119 
N.  Car.  180. 

Ohio.  —  Simons  v.  Pierce,  16  Ohio  St.  215. 

South  Carolina.  —  Dominick  v.  Farr,  22  S. 
Car.  585. 

Canada.  —  Poison  v.  Degeer,  12  Ont.  Rep. 
275. 

Purchasers  at  Judicial  Sale.  —  The  rule  is  the 
same  when  the  land  is  sold  under  judicial 
sale.  Stillman  v.  Flenniken,  58  Iowa  450,  43 
Am.  Rep.  120;  Ice,  etc.,  Co.  v.  Lone  Star  En- 
gine, etc.,  Works,  15  Tex.  Civ.  App.  694; 
Powers  v.  Dennison,  30  Vt.  752. 

Agreement  in  Respect  to  Chattels  Not  Annexed. 
—  As  regards  articles  which,  though  placed  on 
the  land,  are  not  annexed  so  as  to  become 
part  of  the  realty,  an  agreement  reserving 
title  in  a  third  person  is  of  course  effective  even 
as  against  purchasers  without  notice.  Cherry 
v.  Arthur,  5  Wash.  787. 

In  Case  Mfg.  Co.  v.  Garven,  45  Ohio  St.  289, 
the  court  decided  that  the  vendor  of  machinery 
of  a  portable  character,  under  a  conditional 
sale,  retained  title  as  against  a  subsequent 
mortgagee,  but  otherwise  as  to  an  engine  and 
a  boiler  of  such  character  as  to  constitute  part 
of  the  realty. 

Notice  to  Vendor  of  Chattels. —  In  Fifield  v. 
Farmers'  Nat.  Bank,  148  III.  163,  39  Am-  St- 
Rep.  166,  affirming  47  HI.  App.  118,  and  in 
Simpson  Brick  Press  Co.  v.  Wormley,  166  111. 
383,  affirming  61  111.  App.  460,  the  vendor  of 
chattels  asserting  a  claim  thereto  as  against 
subsequent  purchasers  of  the  land,  was  held 
to  be  adversely  affected  in  this  regard  by  the 
fact  that  his  vendee  held  under  an  instrument 
which  provided  in  the  one  case  that  improve- 
ments and  machinery  should  not  be  removed 
for  five  years,  and  in  the  other  case  that  all 
machinery  was  to  become  an  accession  to  the 
realty. 
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(2)  Without  Notice.  —  The  weight  of  authority  is  to  the  effect  that  a  sub- 
sequent  purchaser  or  mortgagee  of  the  land  without  notice  of  the  agreement 
is  not  affected  thereby.1  But  in  Alabama,  Maine,  and  New  York  the  rule 
appears  to  be  otherwise,  and  a  subsequent  purchaser  or  mortgagee  cannot 
claim  the  chattels,  though  ignorant  of  the  agreement  by  which  they  were  to 
retain  their  personal  character.8    In  some  of  the  cases  the  right  of  a  conditional 


Mortgagee  of  Land  to  Secure  Pre-existing  Debt. 

—  In  Cherry  v.  Arthur,  5  Wash.  787,  it  was 
held  that  mortgagees  of  the  real  estate,  not 
for  value,  but  to  secure  a  pre-existing  debt, 
are  not  in  the  same  position  to  claim  articles 
sold  by  contract  of  conditional  sale  and  then 
affixed  to  the  realty  as  are  mortgagees  for 
value. 

1.  Purchasers  or  Mortgagees  of  Land  Without 
Notice  of  Agreement  Not  Bound  Thereby  —  Eng- 
land.—  Hobson  v.  Gorringe,  66  L.  1  Ch  114. 
(1897)  1  Ch.  182. 

Connecticut.  —  Prince  v.  Case,  10  Conn.  375, 
27  Am.  Dec.  675;  Landon  v.  Piatt,  34  Conn. 
517. 

Illinois.  — Joliet  First  Nat.  Bank  v.  Adam. 
138  111.  483;  Fifield  v.  Farmers"  Nat.  Bank,  148 
III.  163,  39  Am.  St.  Rep.  166,  affirming  47  111. 
App.  118. 

Indiana.  —  Binkley  v.  Forkner,  117  Ind.  183. 

Iowa.  —  Bringholff  v.  Munzenmaier,  20  Iowa 
513;  Still  man  v.  Flenniken,  58  Iowa  450,  43 
Am.  Rep.  120. 

Kansas.  —  Rowand  v.  Anderson,  33  Kan. 
264,  52  Am.  Rep.  529;  Docking  v.  Frazell,  34 
Kan.  29. 

Massachusetts.  —  Hopewell  Mills  v.  Taunton 
Sav.  Bank,  150  Mass.  521,  15  Am.  St.  Rep.  235; 
Southbridge  Sav.  Bank  v.  Exeter  Mach.' 
Works,  127  Mass.  542;  Southbridge  Sav.  Bank 
v.  Stevens  Tool  Co.,  130  Mass.  547;  Smith 
Paper  Co.  v.  Servin,  130  Mass.  5  ri ;  Ridgeway 
Stove  Co.  v.  Way,  141  Mass.  557. 

Michigan.  —  Stevens  v.  Rose,  69  Mich.  259. 

Missouri.  —  Climer  v.  Wallace,  28  Mo.  557, 
75  Am.  Dec.  135. 

Nebraska. — Arlington  Mill,  etc.,  Co  v 
Yates,  (Neb.  1898)  77  N.  W.  Rep.  677;  Ed- 
wards, etc..  Lumber  Co.  v.  Rank,  (Neb.  1800) 
77  N.  W  Rep.  765. 

New  Hampshire.  —  Haven  v.  Emery,  33  N. 
H.  69;  Dame  v.  Dame,  38  N.  H.  429,'  75  Am. 
Dec.  195;  Corey  v.  Bishop,  48  N.  H.  146; 
Langdon  v.  Buchanan,  62  N.  H.  657;  Tibbetts 
v.  Home,  65  N.  H.  242,  23  Am.  St.  Rep.  31. 

New  Jersey. — Campbell  v.  Roddy,  44  N.  J. 
Eq.  244,  6  Am.  St.  Rep.  889. 

New  York.  —  Rowland  v.  West,  62  Hun  (N 
Y.)  533. 

Ohio.  —  Brennan  v.  Whitaker,  15  Ohio  St. 
446;  Case  Mfg.  Co.  v.  Garven,  45  Ohio  St.  289. 

Texas.  —  Hutchins  ;•.  Masterson,  46  Tex. 
551,  26  Am.  Rep.  286;  Ice,  etc.,  Co.  v.  Lone 
Star  Engine,  etc.,  Works,  15  Tex.  Civ.  App 
694. 

Vermont.  —  Powers  v.  Dennison,  30  Vt.  752; 
Buzzell  v.  Cummings,  61  Vt.  213. 

Washington.  —  Wade  v.  Donau  Brewing  Co., 
10  Wash.  284. 

Illustration.  —  In  Southbridge  Sav.  Bank  v. 
Stevens  Tool  Co.,  130  Mass.  547,  the  owner  of 
a  machine  had  it  removed  to  a  shop  which  he 
intended  to  lease,  where  it  was  to  be  stored 
free  from  charge  until  he  used  it,  when  rent 
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for  a  portion  of  the  shop  was  to  be  paid,  and 
the  machine  was  firmly  fastened  to  the  build- 
ing.  It  was  held  that  the  machine  was  cov. 
ered  by  a  mortgage  from  the  owner  of  the  land 
to  a  person  who  saw  the  machine  in  the  shop 
and  was  ignorant  of  the  agreement  between 
the  owner  of  it  and  the  owner  of  the  shop 

Reasons  for  Rule. —  In  Prince  v.  Case  10 
Conn.  375,  27  Am.  Dec.  675,  Williams,  C.  J. 
said,  in  regard  to  the  right  10  claim  a  building 
erected  under  a  license  as  against  a  bona  fide 
purchaser,  that  had  the  licensee  taken  a  deed 
from  the  owner  of  the  land,  he  could  not  have 
claimed  against  a  purchaser  of  the  land,  and 
that  he  could  not  be  placed  in  a  better  situa- 
tion by  a  parol  license  than  he  would  have  been 
by  a  deed,  and  proceeded:  "  The  policy  of  our 
law  is  that  titles  to  real  estate  shall  appear 
upon  record,  so  that  all  may  in  this  way  be 
informed  where  the  legal  estate  is.  But  were 
this  new  mode  of  conveyance  to  prevail,  in- 
cumbrances might  frequently  be  found  to  ex- 
ist, against  which  no  vigilance  could  guard, 
no  diligence  protect.  Our  records  would  be 
fallacious  guides;  and  when  we  had  gained  all 
the  information  they  could  give,  we  should 
remain  in  doubt  as  to  the  title.  It  is  much 
better  to  leave  those  who  had  ventured  to  rely 
upon  the  word  or  honor  for  their  redress,  ihan 
to  suffer  a  person  who  had  resorted  to  the 
official  register  to  be  defeated  by  secret  claims 
of  this  kind.  The  law  cannot  prefer  the 
claims  of  those  who  take  nocareof  themselves 
to  those  who  have  faithfully  used  all  legal  dili- 
gence. If  a  loss  is  to  be  sustained,  it  is  more 
reasonable  that  he  who  neglected  the  means 
the  law  put  into  his  powershould  suffer,  rather 
than  he  who  has  used  those  means."'  See  also 
a  similar  statement  by  Pierpont,  J.,  in  Powers 
v.  Dennison,  30  Vt.  752. 

Agreement  with  Lessee.  —  Purchasers  without 
notice  are  likewise  unaffected  by  an  agreement 
made  between  the  owner  of  the  chattel  and  a 
lessee  of  the  land  for  whose  benefit  the  articles 
were  annexed.  Knowlton  v.  Johnson  37 
Mich.  47;  Fletcher  v.  Kelly,  88  Iowa  '475: 
Simpson  Brick  Press  Co.  v.  Wormley,  166  III. 
383,  affirming  61  111.  App.  460.  In  this  last 
case  the  claim  to  the  articles  as  part  of  the 
realty  was  by  a  purchaser  of  the  leasehold 
from  the  lessee. 

2.  Purchasers  of  Land  "Without  Notice  of  Agree- 
ment Bound  Thereby.  —  Hilborne  v.  Brown,  12 
Me.  162;  Tapley  v.  Smith,  18  Me  12. 

In  Fifield  v.  Maine  Cent.  R.  Co.,  62  Me.  77, 
Peters,  J.,  said:  "  The  case  of  Russell  v. 
Richards.  10  Me.  429,  25  Am.  Dec.  254,  and 
subsequent  cases,  establish  the  doctrine  here 
that  bona  fide  purchasers  who,  even  without 
notice,  acquire  the  title  to  land  are  not  en- 
titled to  claim  such  structures  as  a  house, 
store,  or  mill  standing  on  the  land  at  the  time 
of  purchase,  if  such  buildings  were,  at  such 
time,  the  property  of  a  third  person,  although 
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,w  of  chattels  to  claim  them  as  against  a  subsequent  purchaser  of  the 
land  ?o  which  they  are  annexed  seems  to  be  made  to  depend  on  whether  such 
vendor  expressly  or  impliedly  agreed  to  their  annexation,  thereby  misleading 
the  purchaser  of  the  land.1 

from  their  situation  upon  the  land  they  had  the 
appearance  of  being  a  part  of  the  realty.  The 
case  of  Russell  v.  Richards  does  not  accord 
with  the  adjudged  cases  in  Massachusetts  and 
New  Hampshire  in  this  respect,  and  the  gen- 
eral course  of  decision  is  rather  opposed  to  it. 

Alabama  Decisions.  —  In  Warren  v.  Liddell, 
no  Ala  232,  and  W.  T.  Adams  Mach.  Co.  v. 
InteVstateBldg.,  etc.,  Assoc.  (Ala  1898)  24 
So  Rep  857,  the  rights  of  a  vendor  of  chattels, 
under  an  agreement  that  they  should  remain 
personalty  until  paid  for,  were  held  to  be 
superior  to  those  of  a  subsequent  mortgagee 
of  the  land  to  which  they  were  annexed,  as 
intended,  though  such  mortgagee  has  no  no- 
tice of  the  rights  of  the  vendor  of  the  chattels. 
The  decision  was  based  chiefly  upon  the  rule 
which  applies  to  the  case  of  bona  fide  pur- 
chasers of  chattels  from  a  conditional  vendee, 
who  by  the  weight  of  authority,  do  not  take 
title'  to  the  chattels  as  against  the  original 

^New^York  Decisions.  —  Mott  v.  Palmer,  1  N. 
Y.  564;  Kerby  v.  Clapp,  15  N.  V.  App.  Div  37  ; 
Brand  v.  McMahon,  (Supreme  Ct.)  15  N.  Y. 

SUInPGodard  v.  Gould,  14  Barb.  N.  (Y.)  662, 

Strong   J  ,  said:  "  Nor  does  the  fact  that  the 

defend'ants  are  bona  fide  grantees  in  the  con- 
veyance make  any  difference.    The  plaintiffs 

in  no  way  consented  to  the  conveyance;  they 

have  not  practiced  any  fraud  on  the  defend- 
ants- their  equities  are  at  least  equal  to  those 

of  the  defendants,  and  the  recording  act  has 

no  application  to  the  case.    I  am  not  aware  of 

any  principle  upon  which  it  could  be  held  that 

the  plaintiffs  have  lost  their  title.    If  an  owner 

of  land  upon  which  a  crop  of  wheat  is  growing 

conveys  the  land  to  a  bona  fide  purchaser,  the 

conveyance  will  transfer  the    wheat   if  the 

grantor  owns  it,  but  not  if  it  belongs  to  a  third 

person."  „  _. 

In  Kerby  v.  Clapp,  15  N.  Y.  App.  Div  37, 

the  court  said  that  in  Ford  v.  Cobb,  20  N.  Y. 

344,  "  it  is  true,  the  grantee  of  the  land  had 

notice  of  a  claim  on  the  part  of  the  vendor  of 

ihe  alleged  fixtures,  by  a  chattel  mortgage  on 

file'  but  that  such  a  notice  is  not  necessary  to 
protect  the  original  vendor's  rights  is  apparent 
from  the  earlier  case  of  Mott  v.  Palmer,  1  N. 
Y.  564,  where  it  was  held  that  fences  on  a 
farm,  which  had  been  erected  by  a  third  per- 
son under  an  agreement  that  the  builder 
might  remove  them  at  will,  did  not  pass  by 
a  conveyance  of  the  freehold,  though  such 
fences  were  apparently  part  of  the  realty,  and 
the  grantee  had  no  notice  of  the  arrangement 
permitting  their  removal."  - 

But  see  Fryatt  v.  Sullivan  Co.,  5  Hill(N.  Y.) 
Ii6-  Rowland  v.  West,  62  Hun  (N.  Y.)  583- 

IUustration  of  New  York  Rule.  —  In  McLaugh- 
lin v.  Lester,  (Supreme  Ct.)  4  N.  Y.  St.  Rep. 
8<2,  a  bank  had  bought  certain  premises  and 
agreed  with  the  plaintiff  that  certain  fixtures 
therein,  which  could  be  removed  without  in- 
jury to  the  building,  might  remain  temporarily 
in  the  building  and  should  be  the  plaintiff's 


property,  and  the  bank  afterwards  sold  the 
said  building  to  the  defendant  without  any 
reservation  he  believing  that  he  obtained  title 
to  the  fixtures.  It  was  held  that  the  title  to 
the  articles  was  in  the  plaintiff  and  that  the 
unauthorized  sale  by  the  bank  would  not  di- 
vest him  of  it. 

Effect  of  Conditional  Sale  Statute.  —  Laws  N. 
Y  1884,  c.  315,  amended  by  Laws  1892,  c.  632, 
and  Laws  1893,  c.  684,  requires  a  contract  of 
conditional  sale  of  chattels,  if  accompanied  by 
delivery  of  the  property,  to  be  recorded  in 
order  to  be  effective  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith;  and 
that  a  subsequent  purchaser  or  mortgagee  of 
the  land  to  which  the  chattels  are  annexed  is 
within  the  protection  of  the  statute  seems  to 
be  conceded,  though  not  expressly  decided,  in 
Duffus  v.  Howard  Furnace  Co.,  8  N.  Y.  App. 
Div.  567,  and  in  Kerby  v.  Clapp,  15  N.  Y. 
App.  Div.  37,  in  the  first  of  which  cases  the 
statute  was  held  not  to  be  applicable  because 
the  mortgagee  of  the  land  had  actual  notice  of 
the  condition,  and  in  the  second  of  which  the 
articles  were  held  to  be  within  the  exception  in 
the  statute  of  household  goods. 

In  Sinker  v.  Comparet,  62  Tex.  470,  a  like 
effect  is  apparently  given  to  a  substantially 
similar  Texas  statute. 

1.  Consent  to  Annexation  —  Michigan  Coses. — 
In  Lansing  Iron,  etc.,  Works  v.  Walker,  91 
Mich.  409,  and  Lansing  Iron,  etc.,  Works  v. 
Wilbur,  in  Mich.  413,  the  vendor  of  a  portable 
sawmill  retained  the  title  and  right  of  posses- 
sion until  the  mill  was  paid  for,  giving  per- 
mission to  the  vendee  to  use  the  mill  in  certain 
townships,  and  it  was  held  that  the  act  of  the 
vendee  in  affixing  the  mill  to  his  land,  which 
he  conveyed  to  a  third  person,  did  not  render 
the  mill  part  of  the  realty,  since  the  ownership 
of  the  land  and  of  the  mill  were  in  different 
persons.  In  these  latter  cases  a  distinction 
was  made  between  the  facts  there  appearing 
and  Knowlton  v.  Johnson,  37  Mich.  47,  where 
the  articles  were  held  to  pass  to  an  innocent 
purchaser  of  the  realty,  on  the  ground  that  in 
that  case  the  vendor  of  the  articles  agreed  that 
they  should  be  annexed  to  the  realty  and  so 
converted  in  outward  appearance  into  real 
property,  thereby  putting  it  in  the  power  of  the 
purchaser  of  the  articles  to  make  sale  of  them 
as  part  of  the  realty. 

Vermont  Case.  —  In  Davenport  v.  Shants,_43 
Vt  546  machinery  was  sold  under  a  condition 
that  the  title  should  remain  in  the  vendor,  and 
it  was  held  that  the  vendor's  rights  and  equi- 
ties were  inferior  to  those  of  one  to  whom  the 
realty  was  mortgaged  after  the  annexation  of 
the  machinery,  the  court  saying  that  the  ven- 
dor of  the  machinery  must  have  understood 
that  his  vendee  intended  to  put  the  property 
to  use  in  advance  of  the  payment  of  the  price; 
that  from  the  kind  and  nature  of  the  property 
he  must  also  have  expected  that  in  its  use  it 
must  necessarily  be  annexed  to  the  realty  and 
thereby  become  parcel  thereof,  and  hence  he 
must  be  taken  to  have  consented  to  such  an- 
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(3)  What  Constitutes  Notice  -  It  being  necessary-,  according  to  the  weigh! 
of  authority,  in  order  that  the  agreement  with  the  owner  of  the  chattels  be 
effective  as  against  a  subsequent  purchaser  of  the  land,  that  the  latter  have 
not.cc  of  the  agreement  the  question  arises  as  to  what  constitutes  such  notice 
In  regard  to  this  there  have  been  a  number  of  decisions/  more  particularly 
as  to  the  effect  of  the  record  of  a  conditional  sale  or  chattel  mortgage  3 
notice,  upon  which  question  the  authorities  are  in  conflict  * 

c.  As  Against  Prior  Mortgagee  of  Land.  -  The  effect  of  the  ap-ree 
ment  that  the  articles  or  structures  attached  to  the  realty  shall  remain  pefson.* 
alty  as  against  a  previous  mortgage  of  the  real  estate  has  been  the  subject  of 
conflicting  decisions,  but  the  tendency  of  the  state  courts  is  to  give  it :  full 
effect  insofar  as  this  will  not  interfere  with  the  security  given  by  the  real 
estate  mortgage,"  and  to  adjust  the  rights  of  the  parties  on  equitable "pr  . 


nexation;  and  that  the  vendees  thereby  be- 
came clothed  with  the  apparent  title  as  inci- 
dent to  their  record  title  to  the  realty,  whereby 
the  mortgagee  was  misled  and  induced  to  part 
with  his  money  on  the  credit  of  the  property. 
"  The  equity  of  the  mortgagee  is  paramount 
to  that  of  the  conditional  vendor.  Justice  and 
equity,  as  well  as  sound  policy,  require  this 
limit  to  the  rights  of  a  conditional  vendor  as 
between  him  and  an  innocent  purchaser  or 
mortgagee  of  real  estate  without  notice  who 
advances  his  money  on  the  faith  of  a  perfect 
title." 

New  Hampshire  —  Indiana,  —  See  the  opinion 
in  Cochran  v.  Flint,  57  N.  H.  514,  which  in- 
volved the  rights  of  a  prior  mortgagee  of  the 
land,  but  which  discussed  the  implication  of 
the  vendor's  consent  to  the  annexation  of  the 
articles  sold  by  him;  and  see  also  Binkley  v. 
Forkner,  117  Ind.  186. 

1.  Possession  as  Notice. —  In  Western  Union 
Tel.  Co.  v.  Burlington,  etc.,  R.  Co.,  3  McCrary 
(U.  S.)  130,  it  was  held  that  possession  of  a 
telegraph  line  on  a  railroad  right  of  way  by  a 
telegraph  company  was  sufficient  notice  of  the 
rights  of  the  telegraph  line  under  an  agree- 
ment under  which  it  erected  the  line. 

In  Prince  v.  Case,  10  Conn.  375,  27  Am. 
Dec.  675,  and  Powers  v.  Dennison,  30  Vt.  752] 
on  the  other  hand,  it  was  held  that  the  mere 
fact  that  one  who  was  licensed  to  erect  a  build- 
ing on  another's  land  occupies  such  building 
is  not  notice  to  the  world  of  his  license  or  his 
claim  to  title  thereunder,  but  merely  of  the 
fact  that  he  is  in  possession. 

Recital  in  Land  Mortgage  as  Notice.  —  In  Elli- 
son v.  Salem  Coal,  etc.,  Co.,  43  111.  App.  120, 
it  was  held  that  a  mortgage  of  the  land  will 
not  cover  fixtures  on  which  there  was  a  chat- 
tel mortgage  in  favor  of  their  vendor,  to  which 
the  land  mortgage  was  expressly  stated  to  be 
subject. 

Purchasers  with  Notice  from  Bona  Fide  Pur- 
chaser.—  In  Powers  v.  Dennison,  30  Vt.  752, 
it  was  held  that  if  one  purchases  the  title  of  a 
mortgagee  of  land  on  which  a  building  has 
been  erected  under  license  from  the  mort- 
gagor, after  the  decree  of  the  foreclosure  has 
expired,  but  before  possession  has  been  given 
under  the  decree,  he  obtains  all  the  title  to  the 
building  which  the  mortgagee  had,  and  is  not 
affected  by  his  own  knowledge  that  the  build- 
ing was  erected  under  such  a  license,  if  the 
mortgagee  was  ignorant  of  that  fact. 

2.  Record  or  Filing  of  Chattel  Mortgage  or  Con- 
ditional Sale  Is  Not  Notice.  —  Sowden  v.  Craig, 

630 


26  Iowa  156,  96  Am.  Dec.  125;  Tibbetts  v 
Home,  65  N.  H.  246.  23  Am.  St.  Rep.  3^ 
Brennan  v.  Whitaker,  15  Ohio  St.  446-  Ice' 
etc.,  Co.  v.  Lone  Star  Engine,  etc.,  Works  is 
Tex.  Civ.  App.  694. 

Record  or  Filing  of  Chattel  Mortgage  or  Con- 
ditional  Sale  Is  Notice.  —Sword  v.  Low  122  111 
487:  Burrill  v.  S.  N.  Wilcox  Lumber  Co  65 
Mich.  571;  Rowland  v.  West,  62  Hun  (N  Y\ 
583-  '  1 

3.  Agreement  Effective  as  Against  Prior  Mort- 
gagee— Alabama.  —  Warren  v.  Liddell  no 
Ala.  232. 

California.  —  Tibbetts  v.  Moore,  23  Cal  208 
Illinois.—  Andrews    v.    Chandler,   27  111' 
App.  103. 

Indiana.  —  Hamilton  v.  Huntley,  78  Ind  521 
41  Am.  Rep.  593;  Binkley  v.  Forkner  117 
Ind.  176. 

Iowa.  —  Waterloo  First  Nat.  Bank  v.  Elmore 
52  Iowa  541. 

Kansas.  —  Eaves  v.  Estes,  10  Kan.  ic 
Am.  Rep.  345. 

Michigan.  —  Crippen  v.  Morrison,  13  Mich 

23. 

Minnesota.  —  Pioneer  Sav.,  etc..  Co  v  Ful- 
ler, 57  Minn.  60;  Merchants'  Nat.  Bank  v 
Stanton,  55  Minn.  220,  43  Am.  St.  Rep  491 

New  Jersey.  —  Roddy  v.  Brick,  42  N.  J  Eq 
218,  reversing  Campbell  v.  Roddy,  44  N  I  Eq 
244.  6  Am.  St.  Rep.  889;  General  Electric  Co 
v.  Transit  Equipment  Co.,  (N.  J.  1898)  42  Atl 
Rep.  101. 

North  Carolina.  —  Belvin  v.  Raleigh  Paper 
Co.,  123  N.  Car.  138. 

Ohio.  —  Hine  v.  Morris,  3  Cine.  Wklv.  L. 
Bui.  515,  7  Ohio  Dec.  (Reprint)  482. 

Texas.  —  Mcjunkin  v.  Dupree,  44  Tex.  500. 

Vermont.  —  Davenport  v.  Shants,  43  Vt.  546- 
Buzzell  v.  Cummings,  61  Vt.  213;  Page  v  Ed- 
wards, 64  Vt.  124. 

Washington.  —  German  Sav.,  etc     Soc  v 
Weber,  16  Wash.  95. 

Reason  for  Rule  —  Prior  Mortgagee  of  Land  Not 
Misled. —  In  Davenport  v.  Shants.  43  Vt  546 
and  Buzzell  v.  Cummings.  61  Vt.  213,  it  was 
held  that  machinery  not  attached  to  a  factory 
till  after  the  making  of  a  mortgage  on  the 
factory  did  not  pass  under  the  mortgage  as  in- 
cident to  the  realty  as  against  a  vendor  of  the 
machinery  who  retained  title  thereto,  since  the 
mortgagee  was  not  misled  and  advanced  noth- 
ing on  the  faith  of  such  machinery;  and  in 
Page  v.  Edwards,  64  Vt.  124,  the  court,  re- 
ferring to  the  contention  of  counsel  that  the 
removal  of  the  machinery  would  involve  some 
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ples,  the  theory  being  that  the  ^^f^uS^^if  Sed  '  £  Z 
Ue  as  ^»«^£Ul^S^AfaSnT.  chattel  mortgage  or 

*ealnXer  todo  so'5  gEven  in  states  which  have  adopted  the  rule  favonng 

^t  the  mortgagees  were  not  misled  and 
Jar  ed  with  nofhing  on  faith  of  the  machinery 
SScr  a  part  of  the  realty,  and  that,  therefore 
£e  conditional  vendor's  title  was  just  as  good 
as  against  them  as  it  was  against  the  condi- 
tional vendees  themselves. 

Consent  to  Annexation.  -  In  Cochran  %.  Flint, 
o  N  H  545.  where  it  was  held  that  machinery 
sold 'to  the  owner  of  a  sawmill  under  an 
agreement  that  it  should  remain  the  property 
^ The  seller  until  paid  for,  did  not  become 
subiect  to  a  prior  mortgage  on  the  mill  be- 
cause affixed  thereto  by  the  purchaser  the 
court  said  that  the  consent  of  a  conditional 

vendor  that  the  machinery  should  be  affixed  to 

[he  real  estate  in  such  way  that  t  would  pass 

by  deed  with  the  land  if,  it  belonged  to  the 

landowner   ought  to  be   inferred    from  the 

nature  of  the  thing  and  the  ordinary  mode  of 

its  use-  but  the  inferred  consent  was  held  to 

be  That  it  should  be  affixed  to  the  mill  of  the 

conditional  vendee,  and  not  to  a  mill  of  a  third 

person  or  a  mill  previously  mortgaged  to  a 

lhOn  ?heSsame  principle  it  has  been  decided 
that  a  chattel  mortgage  is  not  effective  as 
against  a  prior  mortgagee  if  the  chattels  are 
an  n  "xed  with  the  consent  of  the  chattel  mort- 
gagee Frankland  v.  Moulton,  5  Wis  1. 
8  The  Conditional  Vendee's  Want  of  Power  to 
Convert  the  chattels  into  realty,  which  has  been 
stated  as  the  ground  of  the  decision  in  favor 
of  the  vendor,  in  Padgett  v.  Cleveland,  33  b. 
Car  vv*  involves  the  same  principle  as  that 
referred  to  in  the  last  preceding  paragraphs 

1  Equitable  Preservation  of  Liens.  —  bee  tne 
able  opinion  of  Reed,  J  in  Campbell  v. 
Roddy,  44  N.  J.  Eq.  244,  6  Am.  St.  Rep.  889, 
which  may  be  considered  the  leading  case  on 
the  subject.  See  also  U.  S  v  New  Orleans 
R  Co  12  Wall.  (U.  S.)  362;  Fosdick  v.  bchall, 
qq  U  S  235,  referred  to  in  the  case  just  cited. 
The  decision  in  the  New  Jersey  case  is  put  on 
the  ground,  as  the  court  expressly  says,  of  the 
equitable  preservation  of  the  lien  of  the  chattel 
mortgagee  rather  than  the  enforcement  of  an 
agreement  that  personalty  affixed  to  realty 
shall  remain  personalty. 

Injury  to  Mortgage  of  Realty.  —  The  state- 
ment in  Campbell  v.  Roddy,  44  N.  J.  Eq.  244. 
6  Am.  St.  Rep.  889,  supra,  that  if  the  detach- 
ment of  the  article  annexed  will  occasion  some 
diminution  in  the  value  of  the  freehold,  as  it 
would  have  stood  had  the  attachment  not  been 
made,  then  the  depreciation  must  first  be 
made  whole  to  the  real  estate  mortgagee  be- 
fore the  rights  of  the  claimant  of  the  chattels 
can  be  recognized,  is  practically  adopted  in 
Binkley  v.    Forkner,    117    Ind.   185,  and  in 


Hurxthal  v.  Hurxthal,  (W.  Va.  1898)  32  S.  E. 

RSo  in7'Paine  v.  McDowell,  (Vt.  1898)  41  Atl. 
Rep  1042,  the  court,  after  approving  the  rule 
in  favor  of  conditional  vendors  of  chattels  as 
established  in  that  state,  said:  "  The  doctrine 
is  highly  equitable  when,  as  here,  the  annexa- 
tions can  be  removed,  and  leave  the  realty  as 
good  security  as  though  they  had  not  been 
made  at  all.  If  this  could  not  be  done,  the 
right  to  remove  might  not  exist  as  against  the 
mortgagee." 

Illustration.  —  The  Indiana  case  above  re- 
ferred to  distinguishes  the  former  case  of  Bass 
Foundry,  etc.,  Works  v.  Gallentine,  99  Ind. 
525,  on  the  ground  that  the  introduction  of  the 
new  machinery  there  in  question  involved  the 
dismantling  of  the  mill  upon  which  the  prior 
mortgage  existed  so  as  to  impair  the  security 
afforded,  wherefore  the  claim  upon  the 
machinery  was  held  to  be  inferior  to  that  un- 
der the  prior  real-estate  mortgage 

Articles  Leased  to  Mortgagor  of  Realty.  — in 
Hill  v.  Sevvald,  53  Pa.  St.  271,  91  Am.  Dec. 
200  it  was  held  that  where  a  mortgagor  con- 
tracted with  a  third  person  to  put  up  boilers  in 
his  mill,  for  the  use  of  which  he  was  to  be  paid 
a  certain  sum  per  month,  with  the  right  to 
remove  them  at  pleasure,  there  was  a  mere 
hiring  of  the  boilers,  and  the  prior  mortgage 
did  not  attach  to  them  as  part  of  the  realty. 

Chattels  Not  Annexed.  —  A  building  of  a  tem- 
porary character,  and  not  attached  to  the  soil, 
when  placed  on  mortgaged  premises  by  a 
partner  of  the  mortgagor  was  held  to  be  re- 
movable by  him  before  foreclosure.    Kelly  v. 

Austin,  46  Hi-  I56-  .  .     .    .  - 

2  Agreement  Not  Effective  as  Against  Prior 
Mortgagee.  — Watertown  Steam  Engine  Co.  v. 
Davis,  5  Houst.  (Del.)  192;  Hawkins  v. 
Hersey,  86  Me.  394;  Lynde  ».Rowe  12  Allen 
(Mass.)  100;  Clary  v.  Owen.  15  Gray  (Mass.)  522, 
Hunt  v.  Bay  State  Iron  Co.,  97  Mass  283; 
Pierce  v.  George,  108  Mass  78.  "  Am  Rep. 
310;  Meagher  v.  Hayes,  152  Mass.  228,  23  Am. 

^I^the^case  of  Clary  v.  Owen,  15  Gray 
(Mass.)  522,  the  court,  in  referring  to  the  effect 
of  an  agreement  with  the  seller  of  the  articles 
that  they  shall  remain  his  property  until  paid 
for  said-  "  We  think  it  is  not  in  the  power  of 
the  mortgagor,  by  any  agreement  Bade  with  a 
third  person  after  the  execution  of  the  mort- 
gage, to  give  to  such  person  the  right  to  hold 
anything  to  be  attached  to  the  freehold  which, 
as  between  mortgagor  and  mortgagee,  would 
become  a  part  of  the  realty."  ,. 

In  New  York,  according  to  the  latest  decision, 
the  rule  would  seem  to  be  the  same  as  that  in 
Massachusetts.     In  McFadden  v.   Allen,  134 
N    Y.  489,  a  purchaser  of  mortgaged  realty 
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the  person  claiming  the  articles  as  personalty,  that  rule  is  stated  not  to 
be  applicable  if  the  articles  have,  through  annexation,  lost  their  identity 
and  been    merged    in  the  realty.1    This  limitation  is  difficult    to  apply 


took  possession  under  an  agreement  with  his 
vendor,  the  mortgagor,  that  he  might  make 
improvements  and  remove  them  if  he  failed  to 
carry  out  his  contract  of  purchase,  and  it  was 
held  that  as  against  a  person  claiming  under 
a  sale  on  foreclosure  of  the  mortgage  such 
purchaser  had  no  right  to  remove  the  improve- 
ments placed  by  him  on  the  premises.  Follett, 
C.  J.,  said  that  if  the  mortgagees  had  joined 
in  the  agreement  that  such  purchaser  might 
remove  the  buildings  and  machinery  erected 
by  him,  they  would  have  become  movables 
and  relieved  from  the  lien  of  the  mortgage, 
tut  that  the  mortgagee  and  such  purchaser 
could  not  by  an  agreement  between  themselves 
affect  the  lien  of  the  mortgage  or  the  rights  of 
the  mortgagee.     Bradley,  J.,  distinguished  the 
case  from  that  of  Tiff t  v.  Horton,  53  N.  Y.  377, 
13  Am.  Rep.  537,  in  which  the  holding  was  the 
other  way,  by  saying  that  in  the  earlier  case 
there  was  a  stipulation  by  the  mortgagee, 
made  before  the  sale  under  the  mortgage,  that 
the  legal  rights  of  the  person  who  placed  the 
articles  on  the  premises  should  not  be  changed 
by  the  foreclosure  sale.    The  only  reference  to 
this  point  in  the  opinion  in  the  earlier  case  is 
to  the  effect  that  owing  to  the  stipulation  the 
purchasers  at  foreclosure  were  to  be  consid- 
ered only  as  prior  mortgagees,  and  that  had  it 
not  been  for  the  stipulation,  it  would  have 
been  necessiry  to  determine  the  effect  of  the 
sale  on  foreclosure,  and  of  the  change  of  title 
and  possession  of  the  lands,  upon  the  rights  of 
the  parties.    It  may  be  that  in  the  later  case 
the  consideration  of  the  conclusiveness  of  the 
judgment  in  the  foreclosure  action,  to  which 
the  person  who  placed  the  articles  on  the  prem- 
ises was  a  party,  affected  the  decision,  but  this 
does  not  appear  from  the  language  of  the 
opinion.     Compare  Henry  v.  Von  Brandenstein, 
12  Daly  (N.  Y.)  480. 

Agreement  with  Mortgagor's  Partner.— Articles 
attached  to  mortgaged  premises  so  as  to  be- 
come a  part  of  the  realty  as  between  mortgagor 
and  mortgagee,  by  a  mortgagor  and  his  co- 
partner, in  part  as  a  substitute  for  articles  then 
removed,  must  be  considered  as  annexed  by 
the  mortgagor,  and  he  cannot,  by  any  agree- 
ment with  his  partner,  bind  the  mortgagee  to 
treat  them  as  personalty.  Thompson  v.  Vin- 
ton. 121  Mass.  139.  To  the  same  effect  is 
Parker  v.  Bowles,  57  N.  H.  497. 

Waiver  of  Rights  by  Mortgagee.  —  But  the 
mortgagee  of  the  realty  may  lose  his  rights  by 
consenting  to  the  conditional  annexation  of 
the  articles  and  treating  them  as  personalty. 
Machinery  placed  in  a  building  under  an 
agreement  that  the  title  shall  remain  in  the 
seller  until  paid  for  may  be  removed  by  the 
seller  as  against  a  prior  mortgagee  who  knows 
of  the  agreement  and  consents  thereto.  Hawk- 
ins v.  Hersey,  86  Me.  394;  Bartholomew  v. 
Hamilton,  105  Mass.  239. 

1.  Articles  Merged  in  Realty.  —  In  Binkley  v. 
Forkner,  117  Ind.  176,  the  court  calls  attention 
to  the  necessity  of  keeping  in  view  the  distinc- 
tion between  chattels  whose  completeness  and 
identity  as  separate  and  distinct  articles  may 
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be  preserved,  notwithstanding  their  annexa- 
tion, and  those  which  necessarily  become  ab- 
sorbed arid  merged  in  the  realty  by  being 
annexed,  which  distinction  is  reterred  to  in 
the  language  quoted  above  from  Campbell  v 
Roddy,  44  N.  J.  Eq.  244,  6  Am.  St.  Rep.  889.' 

Federal  Cases.  —  Porter  v.  Pittsburg  Besse- 
mer Steel  Co.,  122  U.  S.  267,  is  referred  to  in 
Binkley  v.  Forkner,  117  Ind.  176,  supra,  as  an 
authority  upon  this  point.  This  case  involved 
the  claim  of  a  bridge  company  which  had  con- 
structed bridges  for  a  railway  under  a  contract 
providing  that  the  bridges  should  remain  the 
property  of  the  bridge  company  until  the  con- 
tract price  for  them  was  fully  paid,  and  it  was 
held  that  such  contract  was  ineffective  as 
against  a  prior  mortgage  upon  the  railroad, 
the  court  saying:  "  Whatever  is  the  rule  ap- 
plicable to  locomotives  and  cars,  and  loose 
property  susceptible  of  separate  ownership, 
and  of  separate  liens,  and  to  real  estate  not 
used  for  railroad  purposes,  as  to  their  being 
unaffected  by  a  prior  mortgage  given  by  a  rail- 
road company,  covering  after-acquired  prop- 
erty, it  is  well  settled,  in  the  decisions  of  this 
court,  that  rails  and  other  articles  which  be- 
come affixed  to  and  a  part  of  a  railroad  covered 
by  a  prior  mortgage  will  be  held  by  the  lien  of 
such  mortgage  in  favor  of  bona  Jide  creditors, 
as  against  any  contract  between  the  furnisher 
of  the  property  and  the  railroad  company, 
containing  stipulations  like  those  in  the  con- 
tracts in  the  present  case."  Citing  Dunham 
v.  Cincinnati,  etc.,  R.  Co.,  I  Wall.  (U.  S.) 
254;  Galveston,  etc.,  R.  Co.  v,  Cowdrey  11 
Wall.  (U.  S.)4S2;  U.  S.  v.  New  Orleans  R.  Co., 
12  Wall.  (U.  S.)  365;  Dillon  v.  Barnard,  2r 
Wall.  (U.  S.)  440;  Fosdick  v.  Schall,  99  U.  S. 
251. 

This  distinction  between  articles  which  by 
their  attachment  to  the  realty  become  part  of 
the  principal  thing,  as  was  the  case  in  Porter 
v.  Pittsburg  Bessemer  Steel  Co.,  122  U.  S.  267, 
and  those  articles  which  do  not  become  a  part 
of  the  principal  thing,  as  in  U.  S.  v.  New- 
Orleans  R.  Co.,  12  Wall.  (U.  S.)  362,  is  ad- 
verted to  in  the  case  of  Holly  Mfg.  Co.  v.  New 
Chester  Water  Co.,  48  Fed.  Rep.  879,  in  which 
pumping  engines  attached  to  waterworks  were 
held  not  to  be  such  a  constituent  part  of  the 
waterworks  that  a  vendor's  lien  thereon  was 
lost  by  their  annexation  as  against  a  prior 
mortgagee  of  the  works. 

Telegraph  Wires. —And  in  Farnsworth  v. 
Western  Union  Tel.  Co.,  (Supreme  Ct.)  6  N.  Y. 
Supp.  735.  it  was  held  that  a  wire  placed  by  a 
telegraph  company,  under  agreement,  upon 
the  telegraph  poles  of  another  company  did 
not  become  a  permanent  or  substantial  part  of 
the  structure  of  the  latter  company  so  as  to- 
become  subject  to  the  mortgage  previously 
given  by  that  company,  within  the  rule  in  Por- 
ter v.  Pittsburg  Bessemer  Steel  Co.,  122  U.  S. 
267,  distinguishing  the  case  of  New  York,  etc.. 
R.  Co.  v.  Western  Union  Tel.  Co.,  36  Hun  (N. 
Y.)  205,  in  which  wires  were  held  to  become- 
part  of  the  real  estate  for  the  reason  that  they 
were  placed  on  the  poles  under  an  agreement 
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practically,1  and  its  application  by  the  federal  courts  has  been  such  as  pos- 
sTblyto  suggest  that  they  have  adopted  the  rule  prevailing  in  Massachusetts 
that  the  prior  real-estate  mortgage  always  takes  precedence. 

The  English  Rule  seems  to  be  that  the  prior  mortgagee  of  the  freehold  is 
entitled  to  the  articles  annexed  under  an  agreement  retaining  title  to  a  third 
nerson  only  if  he  has  entered  under  his  mortgage  before  the  removal  of  the 
articles  on  the  theory  that  such  an  entry  determines  any  pre-existing  license,, 
exoress  or  implied,  on  the  part  of  the  mortgagee,  allowing  their  removal. 

d  As  Against  Persons  Other  than  Mortgagees  or  Purchasers  of 
LAND  — ( i)  Purchasers  at  Execution  Sale.  —  Purchasers  at  execution  sale 
acauire  only  the  rights  which  the  judgment  debtor  had,  and  hence  they  can- 
not claim  articles  annexed  to  the  realty  as  against  one  claiming  under  an 
agreement  for  the  right  of  removal.4 


by  which  they  were  finally  to  become  the  prop- 
erty of  the  telegraph  company  claiming  them. 

Finish  of  House. —  In  the  later  case  of  Ger- 
man Sav.,  etc.,  Soc.  v.  Weber,  16  Wash.  95, 
the  court  quoted  from  and  ap]  roved  the  cases 
of  Binkley  v.  Forkner,  117  Ind.  176,  and 
Campbell  v.  Roddy.  44  N.  J.  Eq.  244,  6  Am 
St.  Rep.  889,  without  reference  to  the  case  of 
Porters.  Pittsburg  Bessemer  Steel  Co.,  122  U. 
S  267.  This  case  involved  the  right  of  the  ven- 
dor of  window  and  door  sashes,  wainscoting, 
mantelpieces,  etc.,  under  an  agreement  that 
they  should  be  regarded  as  personal  property, 
though  affixed  to  the  building,  and  it  was  held 
ttm  they  belonged  to  such  vendor  as  against 
an  existing  mortgage  if  their  removal  would 
not  injure  the  realty  or  impair  the  security  of 
the  mortgage  as  it  existed  at  the  time  when 
they  were  affixed. 

1.  Difficulty  of  Distinction.  —  To  determine 
what  constitutes  an  article  such  an  intrinsic 
and  inseparable  part  of  the  realty  as  to  pre- 
vent the  operation  of  an  agreement  for  the  re- 
tention by  it  of  the  character  of  personalty  is 
difficult,  and  if  rails  or  iron  bridges  on  the 
road  do  become  inseparably  connected  with 
the  road,  as  was  decided  in  Porter  v.  Pittsburg 
Bessemer  Steel  Co.,  122  U.  S.  267,  it  would 
seem  that  the  finish  in  a  house,  such  as  was 
the  subject  of  the  decision  in  German  Sav., 
etc.,  Soc.  v.  Weber,  16  Wash.  95,  would  be 
still' more  inseparably  a  part  of  the  house.  In 
connection  with  the  decision  in  Porter  v.  Pitts- 
burg Bessemer  Steel  Co..  122  U.  S.  267,  refer- 
ence may  be  made  to  the  case  of  Haven  v. 
Emery,  33  N.  H.  66,  before  referred  to,_  in 
which  the  court  said  that  there  was  "  nothing 
in  the  way  in  which  the  rails  are  annexed  to 
the  road,  or  in  the  manner  in  which  they  are 
used  upon  it,  that  incorporates  them  more 
essentially  with  the  road  than  in  the  case  of  a 
house  or  a  fence  set  on  land  of  another,  with 
his  assent,  and  under  an  agreement  that  the 
house  or  fence  shall  remain  the  personal  prop- 
erty of  the  original  owner." 

2.  Recent  Federal  Case  —  Apparatus  in  Power 
House. —  This  difficulty  is  brought  out  by  the 
recent  case  of  Phoenix  Iron-Works  Co.  v.  New 
York  Security,  etc.,  Co.,  83  Fed.  Rep.  757,  54 
U.  S.  App.  408,  affirming  77  Fed.  Rep.  529, 
where  it  was  held,  chiefly  on  the  authority  of 
Porter  v.  Pittsburg  Bessemer  Steel  Co.,  122  U. 
S.  267,  supra,  and  the  cases  there  cited,  that 
the  steam  engine  and  boiler  and  their  attach- 
ments in  an  electric  power  house,  which  had 
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been  sold  conditionally,  became  subject  to  a 
mortgage  on  such  house. 

Contrary  Decision.  —  This  case  was  severely 
criticised  in  General  Electric  Co.  v.  Transit 
Equipment  Co.,  (N.  J.  1898)42  Atl.  Rep.  101, 
which  also  involved  the  title  to  apparatus  in 
an  electric-power  house.  Pitney,  V.  C,  re- 
viewed at  length  the  authorities  cited  in  sup- 
port of  the  decision  and  expressed  the  opinion 
that  they  do  not  support  it.  In  reference  to 
Porter  v.  Pittsburg  Bessemer  Steel  Co.,  122  U. 
S.  283,  the  vice  chancellor  said  that  the  differ- 
ence between  a  bridge  and  the  property  there 
in  question  was  apparent;  but  this  seems  to- 
be  the  question  involved,  and  the  opinion  of 
the  federal  Circuit  Court  of  Appeals  seems  to 
have  been  that,  for  this  purpose,  the  proper-  K 
ties  are  of  practically  the  same  character. 

Eule  in  Federal  Courts.  —  This  latest  federal 
case  apparently  puts  a  different  construction 
upon  the  rule  stated  in  Porter  v.  Pittsburg 
Bessemer  Steel  Co.,  122  U.  S.  267,  from  that 
adopted  in  New  Chester  Water  Co.  v.  Holly 
Mfg.  Co.,  53  Fed.  Rep.  19,  afirmingUoUy  Mfg. 
Co.  v.  New  Chester  Water  Co.,  48  Fed.  Rep. 
879,  above  referred  to,  and  it  suggests  that 
perhaps  the  rule  prevailing  in  the  federal 
courts  may  be  considered  to  be  that  which  ob- 
tains in  Massachusetts,  that  articles  actually 
annexed  pass  under  a  prior  mortgage  of  the 
land  as  against  a  conditional  vendor  or  mort- 
gagee of  the  chattel.  This  view  seems  to  be 
in  line  with  the  language  of  Bradley,  J.,  in  U. 
S.  v.  New  Orleans  R.  Co.,  12  Wall.  (U.  S.)  362, 
to  the  effect  that  while  loose  property  suscep- 
tible of  separate  ownership  when  acquired  by 
a  railroad  was  unaffected  by  a  prior  general 
mortgage  given  by  the  company,  the  rule  would 
be  different  had  the  property  acquired  been 
rails,  "  or  any  other  material  which  became 
affixed  to  and  a  part  of  the  principal  thing." 

3.  English  Rule.  —  Cumberland  Union  Bank- 
ing Co.  v.  Maryport  Hematite  Iron,  etc.,  Co., 
(1892)  1  Ch.  415;  Gough  v.  Wood,  (1894)  1  Q. 
B.  713;  Huddersfield  Banking  Co.  v.  Lister, 
(1895)  2  Ch.  273;  Hobson  v.  Gorringe,  (1897)  I 
Ch.  183.  These  cases  are  fully  discussed  and 
the  existing  rule  criticised  in  15  Law  Quarterly 
Rev.  165. 

4.  Purchasers  at  Execution  Sale.  —  Man  waring 
v.  Jenison,  61  Mich.  117;  Kinsey  v.  Bailey,  9 
Hun  (N.  Y.)  452.  ^  . 

In  Sisson  v.  Hibbard,  75  N.  Y.  542,  affirming 
10  Hun  (N.  Y.)  420,  it  was  held  that  where  the 
sellers  of  a  steam  engine  and  boiler  took  a- 
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(2)  Judgment  Lienors.  —  The  holders  of  judgment  liens  presumably  stand 
in  the  same  position  as  purchasers  at  execution  sale.1 

(3)  Vendors  of  Land.  —  An  agreement  with  a  vendee  of  land  in  possession 
thereof  for  the  removal  of  articles  or  structures  placed  on  the  land  during  such 
possession  is,  it  seems,  effective  as  against  the  vendor  of  the  land,  claiming 
them  on  the  vendee's  default,2  provided  the  removal  will  not  injure  the  land  ■ 

(4)  Holders  of  Vendor's  Liens.  —  A  chattel  mortgage  on  articles  has  been 
held  to  take  precedence  of  a  vendor's  lien  on  the  land  existing  at  the  time  of 
annexation.4 

(5)  Holders  of  Liens  for  Damages.  —  Landowners  who  had  a  lien  upon  the 
location  of  a  railroad  for  their  damages  were  held  in  Massachusetts  to  occupy 
the  same  position  as  a  prior  mortgagee  of  the  land,  as  against  an  agreement 
with  a  vendor  of  chattels  subsequently  annexed,  and  the  rule  prevailing  in 
that  state  in  favor  of  the  prior  mortgagee  was  adopted.5 

(6)  Mechanic's  Lienors.  —  Mechanic's  lienors  are  not,  it  seems,  affected  by  a 
mere  agreement  that  the  articles  shall  remain  personalty,*  but  they  cannot  it 
seems,  claim  as  against  a  chattel  mortgage  given  on  articles  before  their 
annexation.7 


chattel  mortgage  for  the  price,  with  the  usual 
stipulation  for  possession  in  case  of  default, 
and  the  articles  were  subsequently  set  up  in  a 
temporary  building  on  the  buyer's  land  in 
such  a  way  as  to  be  removable  without  serious 
injury  to  the  freehold,  a  purchaser  of  the  land 
on  execution  upon  a  subsequent  judgment 
against  the  land  only  could  not  complain  be- 
cause the  sellers  removed  the  property  on  de- 
fault by  the  mortgagor  and  before  such 
purchaser  obtained  his  deed,  the  court  saying 
that  he  did  not  have  the  equities  of  a  subse- 
quent purchaser. 

1.  Judgment  Lienors.  —  The  fact  that  a  sta- 
tionary mill  belonging  to  two  persons  jointly 
had  been  affixed  to  the  real  estate  of  one  of 
them,  for  manufacturing  purposes,  under  a 
temporary  shed  supported  on  posts  let  into  the 
soil,  was  held  not  to  constitute  it  part  of  such 
realty,  if  treated  by  such  owners  as  person- 
alty, even  as  against  persons  having  judgment 
liens  on  the  property.  Young  v.  Baxter,  kc 
Ind.  188.  '  " 

2.  Rights  of  Vendors  of  Land.  —  A  portable 
sawmill  which  was  subject  to  a  chattel  mort- 
gage was  placed  upon  land  held  by  its  owner 
under  a  contract  of  purchase  which  provided 
that  the  improvements  placed  on  the  premises 
should  remain  as  security  for  the  execution  of 
the  contract,  and  it  was  held  that  its  character 
as  personalty  was  fixed  when  the  mortgage,  of 
which  the  vendor  of  the  land  had  notice,  was 
made,  and  hence  such  vendor  could  not  claim 
it.  Burrill  v.  S.  N.  Wilcox  Lumber  Co.,  65 
Mich.  571. 

Injury  to  Realty  by  Removal  Immaterial.  —  So 

in  Hendy  v.  Dinkerhoff.  57  Cal.  3,  40  Am. 
Rep.  107,  one  in  possession  of  land  under  a 
contract  to  purchase,  which  provided  that  if  he 
failed  to  perform  its  terms,  then  all  tools  and 
machinery  put  upon  the  land  by  him  should 
be  the  property  of  his  vendor,  leased  an  engine 
and  boiler  with  a  privilege  of  purchase,  the 
lessor  of  the  chattels  knowing  that  they  were 
to  be  affixed  to  the  land,  but  not  knowing  of 
the  terms  of  said  contract.  The  chattels  were 
affixed  to  the  realty  so  that  they  could  not  be 
removed  without  destroying  the  masonry  and 
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wall  to  which  the  chattels  were  affixed,  but  it 
was  held  that  the  lessor  of  the  chattels  could 
claim  them  when  the  purchaser  of  the  land 
failed  to  carrv  out  either  of  the  contracts. 

3.  Contrary  Decision.  —  It  was  held,  however, 
in  Brannon  v.  Vaughan,  (Ark.  1898)  48  s! 
W.  Rep.  909,  that  an  addition  to  a  house 
made  by  a  third  person  under  an  agreement 
with  the  purchaser  of  the  premises  that  the 
buildershould  have  the  right  of  removal,  could 
not  be  removed  by  the  latter  as  against  the 
claim  of  the  vendor  of  the  land  under  a  provi- 
sion in  the  contract  of  sale  that  if  the  pur- 
chaser failed  to  carry  out  the  terms  of  the 
contract  it  should  be  forfeited  at  the  election 
of  the  vendor,  it  appearing  that  the  vendor  did 
not  know  of  the  agreement  for  removal  and  it 
being  impossible  to  remove  the  addition  with- 
out great  injury  to  the  main  building. 

4.  Holders  of  Vendor's  Liens.  —  Perkins  v. 
Swank,  43  Miss.  349,  Willis  v.  Munger  Im- 
proved Cotton  Mach,  Mfg.  Co.,  13  Tex.  Civ. 
App.  677. 

In  Miller  v.  Wilson,  71  Iowa  610,  it  was  held 
that  as  between  the  holder  of  a  vendor's  lien, 
placed  on  record  prior  to  the  execution  of  a 
mortgage,  on  machinery  lying  near  the  mill, 
and  afterwards  annexed  thereto,  and  the  mort- 
gagee of  the  machinery,  the  lien  of  the  mort- 
gage was  superior  to  the  vendor's  lien. 

5.  Liens  for  Damages.  —  Hunt  v.  Bay  State 
Iron  Co.,  97  Mass.  279. 

6.  As  Against  Mechanic's  Lienors.  —  West 
Coast  Lumber  Co.  v.  Apfield,  86  Cal.  335; 
Dobschuetz  v.  Holliday,  82  111.  371.  In  both  of 
these  cases  the  agreement  for  removal  was  be- 
tween the  lessor  and  the  lessee  of  land,  but 
the  statement  of  the  law  therein  would  be  ap- 
plicable to  any  agreement  between  any  parties. 

7.  Prior  Chattel  Mortgage.  —  One  who  has 
constructive  notice  from  the  record  of  a  chattel 
mortgage  on  machinery  afterwards  placed  in 
a  mill  cannot  acquire  a  mechanic's  lien  for 
work  done  on  the  mill  as  against  the  chattel 
mortgagee.  Sowden  v.  Craig,  26  Iowa  156,  96 
Am.  Dec.  125. 

A  mechanic's  lienor  is  not  a  "  subsequent 
purchaser  "  protected  by  the  statutory  require- 
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(7)  Lessors  of  Land.  —  As  against  a  lessor  of  land,  an  agreement  reserving 
the  right  of  removal  to  a  person  selling  articles  to  the  lessee  has  been  held  to 

be  imi^FixTUEEs  as  Between  Heie  and  Personal  Representative  —  1.  Gen- 
ial Rule  —  The  rule  that  what  has  been  annexed  to  the  freehold  becomes 
part  thereof  is  stated  to  apply  with  full  force  in  favor  of  an  heir  as  against  a 
nersonal  representative  of  the  landowner.3 

P  2  Trade  Fixtures.  —  It  is  now  practically  settled  that  there  is  no  exception 
in  fa'vor  of  the  executor  as  regards  articles  annexed  for  purposes  of  trade. 

ment  for  the  recording  of  instruments  affecting 
real  estate,  and  consequently  cannot  claim 
priority  over  a  prior  chattel  mortgage  which 
is  not  recorded  in  the  real-estate  mortgage 
books.    Fletcher  v.  Kelly,  88  Iowa  475- 

The  second  of  these  cases  was  decided  under 
a  statute  different  from  that  on  which  the  first 
decision  was  based,  and  does  not  refer  to  the 
earlier  decision. 

See  also  the  title  Mechanic's  Liens. 

1  Lessors  of  Land.  —  Lange  v.  Pisch,  9  Misc. 
Rep  (N.  Y.  C.  PI.)  475;  Hewitt  v.  General 
Electric  Co.,  164  111.  420;  Hewitt  v.  Watertown 
Steam  Engine  Co.,  65  111.  App.  153;  Joseph 
Hall  Mfg.  Co.  v.  Hazlitt,  11  Ont.  App.  749. 
affirming  8  Ont.  Rep.  465- 

The  plaintiff  sold  personal  property  on  con- 
dition that  title  should  not  pass  until  payment 
was  made,  and  the  purchaser,  after  renting  a 
building,  placed  the  articles  therein,  but  not 
so  as  not  to  be  readily  removed  without  injury 
to  the  building.  Subsequently  these  lessees 
surrendered  the  premises,  and  the  lessor 
leased  the  building  with  the  personalty  therein 
to  successive  tenants,  the  last  of  whom  left 
such  personalty  on  the  premises.  It  was  held 
that  the  plaintiff  could  recover  the  property 
after  the  expiration  of  the  tenant's  term. 
Medicke  v.  Sauer,  61  Minn.  15. 

Effect  of  Stipulation  in  Lease. —  In  Kaestner 
v.  Day,  65  111.  App.  623,  it  was  decided  that 
vendors  retaining  title  to  articles  sold  to  a 
lessee  of  land  could  not  claim  them  as  against 
the  lessor  of  the  land,  to  which  they  were 
annexed.  The  court  mentioned  the  fact  that 
the  lease  contained  a  stipulation  that  all  im- 
provements should  belong  to  the  lessor,  but 
the  decision  seems  really  to  have  been  based 
on  the  theory  that  the  lessor  could  not  be 
affected  by  an  agreement  to  which  he  was  not 
a  party. 

In  Metropolitan  Concert  Co.  v.  Sperry,  (Su- 
preme Ct.)  9  N.  Y.  St.  Rep.  342,  it  was  decided 
that  such  a  provision  in  a  lease  gave  to  the 
lessor  no  rights  as  against  the  vendor  of  chat- 
tels annexed  who  took  a  mortgage  to  secure 
the  price. 

2.  Strict  Rule  in  Favor  of  Heir  Is  to  Be  Applied. 

—  Bain  v.  Brand,  L.  R.  1  App.  762;  Lawton  v. 
Lawton,  3  Atk.  13;  Lawton  v.  Salmon,  1  H. 
Bl.  259.  note  a;  Winn  v.  Ingilby,  5  B.  &  Aid. 
625,  7  E.  C.  L.  214;  Colegrave  v.  Dias  Santos, 

2  B.  &  C.  76,  9  E.  C.  L.  30;  Rex  v.  St.  Duns- 
tan,  4  B.  &  C.  686,  10  E.  C.  L.  442;  Norton  v. 
Dash  wood,  (1896)  2  Ch.  497;  Elwes  v.  Maw,  3 
East  38;  Kinsell  v.  Billings,  35  Iowa  154; 
Bainway  v.  Cobb,  99  Mass.  457;  Wilson  v. 
Freeman,  7  W.  N.  C.  (Pa.)  33. 

Early  Decisions.  —  That  this  is  the  law  was 
decided  as  early  as  1506  (Year  Book  21  Hen. 
VII.,  26  b),  and  it  is  so  stated  in  the  early  text- 
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books  and  digests.  In  Sheppard's  Touchstone 
470,  it  is  said  that  the  incidents  of  a  house,  as 
glass  windows  annexed  with  nails,  and  wain- 
scoting fixed  by  nails,  screws,  or  irons,  tables, 
furnaces  of  lead  and  brass,  and  vats  in  a  brew 
and  dye  house,  standing  and  fastened  to  the 
walls,  or  fastened  to  the  ground  in  the  middle 
of  the  house,  and  the  doors  that  are  hanging 
upon  the  house,  should  not  go  to  the  executor 
or  administrator  to  be  severed  and  sold  away 
from  the  house.  And  so  in  Godolphin,  pt.  2, 
c.  14,  §  1,  it  is  said  that  all  things  fastened  to 
the  freehold  or  to  the  ground  by  mortar  or 
stone,  as  tables,  mangers,  millstones,  anvils, 
doors,  keys,  glass  windows,  and  the  like,  be- 
long to  the  heir  and  not  to  the  executor.  ■ 

Land  Purchased  by  Decedent.  —  The  fact  that 
the  land  did  not  descend  to  the  decedent,  but 
was  purchased  by  him,  is  immaterial.  Fisher 
v.  Dixon,  12  CI.  &  F.  312,  9  Jur.  883. 

Erections  by  Third  Persons.  —  And  the  fact 
that  the  erections  were  by  some  persons  who 
merely  claimed  to  be  the  owner  of  the  tend, 
without  right  thereto,  is  likewise  immaterial. 
Kinsell  v.  Billings,  35  Iowa  154. 

3.  Trade  Fixtures.  —  In  Fisher  v.  Dixon,  12 
CI.  &  F.  312,  in  the  House  of  Lords,  it  was  de- 
cided that  the  personal  representative  is  not 
entitled  to  trade  fixtures  as  against  the  heir. 
Lord  Cottenham  there  said:    "  The  principle 
upon  which  a  departure  has  been  made  from 
the  old  rule  of  law  in  favor  of  trade  appears  to 
me  to  have  no  application  to  the  present  case. 
The  individual  who  erected  the  machinery  was 
the  owner  of  the  land  and  of  the  personal 
property,  which  he  erected  and  employed  in 
carrying  on  the  works;  he  might  have  done 
what  he  liked  with  it:  he  might  have  disposed 
of  the  land;  he  might  have  disposed  of  the 
machinery;    he  might  have  separated  them 
again.    It  was,  therefore,  not  at  all  necessary, 
in  order  to  encourage  him  to  erect  those  new 
works  which  are  supposed  to  be  beneficial  to 
the  public,  that  any  rule  of  that  kind  should  be 
established,  because  he  was  master  of  his  own 
land.    It  was  quite  unnecessary,  therefore,  to 
seek  to  establish  any  such  rule  in  favor  of 
trade  as  applicable  here,  the  whole  being  en- 
tirely under  the  control  of  the  person  who 
erected  this  machinery."    To  the  same  effect 
is  Mather  v.  Fraser,  2  Kay  &  J.  53°-        ,  . 

Contrary  Decisions.  —  Before  these  decisions 
there  seems  to  have  been  some  question  in 
Enpland&s  regards  this  matter,  in  view  chiefly 
of  expressions  used  by  Lord  Ellenborough  in 
Elwes  v.  Maw,  3  East  38,  and  by  Lord  Lynd- 
hurst  in  Trappes  v.  Harter,  2  Cromp.  &  M. 
153,  and  this  may  account  for  the  views  taken 
in  the  following  Tennessee  decisions.  In  the 
case  of  McDavid  v.  Wood,  5  Heisk.  (Tenn.)  95, 
where  the  question  was  whether  the  interest  of 
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3.  Domestic  and  Ornamental  Fixtures.  —  It  is  sometimes  stated  that  articles 

annexed  to  the  freehold  for  purposes  of  ornament  or  domestic  convenience 
pass  to  the  executor  rather  than  to  the  heir,  but  the  cases  on  which  this  state- 
ment is  based  are  of  questionable  authority,  and  no  such  exception  to  the 
general  rule  is  mentioned  in  any  of  the  later  cases.1 


a  decedent  in  a  sawmill  descended  to  his  heirs 
as  realty  or  to  his  personal  representative,  the 
court  stated  that  if  the  erection  was  not  made 
with  a  view  to  the  permanent  advantageof  the 
land,  but  for  purposes  of  trade  or  manufactur- 
ing, it  would  be  regarded  as  a  chattel,  unless 
a  contrary  contention  was  made  to  appear, 
and  accordingly  decided  that  the  sawmill, 
being  erected  for  manufacturing  purposes, 
passed  as  personal  and  not  real  property.  As 
an  authority  for  an  exception  in  favor  of  trade 
fixtures,  even  as  between  heir  and  executors, 
the  court  quoted  the  language  of  Pillow  v. 
Love,  5  Hayw.  (Tenn.)  log,  in  which  case  it 
was  said  that  "  as  between  heir  and  executor, 
modern  notions  are  far  more  liberalized  and 
accommodated  to  the  ordinary  purposes  of 
those  who  carry  on  business  than  formerly." 
These  cases  contain  no  discussion  of  the  matter 
on  principle  or  review  of  authorities,  and  there 
is  no  suggestion  of  any  such  modification  of 
the  rule  in  any  of  the  other  American  cases  on 
the  subject;  nor  is  it  referred  to  in  a  subse- 
quent Tennessee  case,  Johnson  v.  Patterson, 
13  Lea  (Tenn.)  626,  where  it  was  decided  by 
the  chancellor  that  machinery  in  a  cotton  mill, 
the  mill  having  been  sold  under  a  mortgage 
to  the  decedent  (the  late  President  Johnson) 
and  bought  in  by  the  heirs,  was  part  of  the 
realty,  and  should  not  be  disturbed  as  person- 
alty. 

1.  Domestic    and  Ornamental  Fixtures. —  In 

Squier  v.  Mayer,  Freem.  Ch.  249,  2  Eq.  Cas. 
Abr.  430,  decided  in  1701,  it  was  held  that  a 
furnace,  though  affixed  to  the  freehold  and 
purchased  with  the  house,  and  also  the  hang- 
ings nailed  to  the  walls,  should  go  to  the  exe- 
cutor and  not  to  the  heir;  and  in  Harvey  v. 
Harvey,  2  Stra.  1141,  it  was  decided  at  nisi 
prius  that  hanging  tapestry  and  iron  backs  to 
chimneys  belonged  to  the  executor. 

On  the  Other  Hand,  articles  of  this  character 
have  been  considered  part  of  the  realty,  as  in 
Cave  v.  Cave,  2  Vern.  508,  where  it  was  de- 
cided that  pictures  and  glasses,  though  gener- 
ally part  of  the  personal  estate,  yet  would  go 
to  the  heir  if  put  up  instead  of  wainscot,  since 
"  the  house  ought  not  to  come  to  the  heir 
maimed  and  disfigured." 

In  Colegrave  v.  Dias  Santos,  2  B.  &  C.  76,  9 
E.  C.  L.  30,  and  Rex  v.  St.  Dunstan,  4  B.  &  C. 
686,  10  E.  C.  L.  442,  it  was  said  by  Bayley,  J., 
that  stoves  and  grates  fixed  to  the  freehold 
were  parcel  thereof  and  would  go  to  the  own- 
er's heirs. 

In  Norton  v.  Dash  wood,  (1896)  2  Ch.  497, 
Justice  Ohitty,  after  stating  that  an  executor's 
rights  against  the  heir  and  his  rights  against 
a  devisee  are  similar,  decided  that  tapestry 
cut  and  pieced  so  as  to  cover  the  walls  of  the 
room  and  hung  by  being  nailed  to  wooden  bat- 
tens let  into  the  plaster  and  nailed  to  the  brick- 
work was  part  of  the  freehold  and  passed  as 
such  under  a  devise  of  the  house. 

The  American  Cases  likewise  ignore  any  such 
exception.    In  Tuttle  v.  Robinson,  33  N.  H. 
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104,  it  was  held  that  a  Franklin  stove  in  the 
house  of  the  intestate  would  go  to  the  heir 
though  perhaps  this  might  not  be  considered 
a  domestic  fixture  in  view  of  the  fact  that  it 
was  placed  in  a  barroom  in  such  house.  And 
in  Bainway  v.  Cobb,  99  Mass.  457,  a  stone  sink 
in  a  dwelling  house,  used  for  washing  dishes 
and  other  domestic  work,  was  held  to  be  a  part 
of  the  realty  which  passed  to  the  heir  and  not 
to  the  executor. 

New  York  Statute.  —  In  New  York  there  is  a 
statutory  provision  as  to  what  shall  pass  to  the 
executors  or  administrators,  as  to  the  con- 
struction of  which  there  have  been  several  de- 
cisions. 2  Rev.  Stat.,  p.  82,  £  6.  subdiv.  4  (1 
Birds.  Rev.  Stat.  (2d  ed.),  p.  1200,  par.  4),  pro- 
vides that  among  the  property  to  be  deemed 
assets,  which  shall  go  to  the  executors  or  ad- 
ministrators, are  "  things  annexed  to  the  free- 
hold, or  to  any  building  for  the  purpose  of 
trade  or  manufacture,  and  not  fixed  into  the 
wall  of  a  house  so  as  to  be  essential  to  its  sup- 
port; "  and  2  Rev.  Stat.,  p.  83,  §  7  (1  Birds. 
Rev.  Stat.  (2d  ed.),  p.  1200,  par.  9),  provides 
that  things  annexed  to  the  freehold,  or  to  any 
building,  shall  not  go  to  the  executor,  but 
shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned 
in  the  section  first  quoted.  It  seems  to  be  set- 
tled that  the  latter  provision  does  not  alter  the 
law  as  respects  the  right  to  fixtures  as  between 
heir  and  executor. 

In  Walker  v.  Sherman,  20  Wend.  (N.  Y.) 
654,  Cowen,  J.,  said  that  the  statute,  if  taken 
literally,  would  strip  the  heir  of  the  wheels, 
gearing,  and  all  the  other  machinery  fixed  in 
the  ordinary  way  to  a  mill  or  factory  inherited 
by  heirs,  and  four  years  later,  in  1843.  Chan- 
cellor Walworth,  in  House  v.  House,  10  Paige 
(N.  Y.)  158,  considered  the  effect  of  the  statute 
upon  the  right  to  the  watetwheels  and  ma- 
chinery of  a  gristmill,  and  said  that  the  legis- 
lature in  adopting  these  provisions  probably 
intended  to  put  the  executor  or  administra'or 
upon  the  same  footing  with  the  tenant  as  to 
the  right  to  fixtures,  but  that  it  was  impossible 
to  define  in  a  short  sentence  of  three  lines  w  hat 
was  to  be  considered  a  part  of  the  freehold 
and  what  were  mere  fixtures  or  things  an- 
nexed to  the  freehold  for  purposes  of  trade  or 
manufactory,  and  it  could  be  safely  assumed 
that  the  legislature  did  not  intend  to  authorize 
the  personal  representatives  of  the  decedent  in 
such  a  case  to  strip  the  gristmill  of  all  its  ma- 
chinery, leaving  to  the  heirs  at  law  the  mere 
walls  of  the  building  with  its  floors,  partitions, 
and  roof. 

Subsequently,  in  Buckley  v.  Buckley.  11 
Barb.  (N.  Y.)  43,  Hand,  J.,  considered  the 
statute  at  length,  with  reference  to  the  state  of 
the  law  as  it  existed  before  the  adoption  of  the 
statute,  and  came  to  the  same  conclusion  as 
that  of  Chancellor  Walworth,  saying  that  it  is 
difficult  to  see  how  any  other  construction 
could  be  given  without  doing  incalculable  mis- 
chief, and  that  this  view  of  the  law  would  not 
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4  Articles  and  Structures  Constituting  Part  of  Realty.  —  Decisions  as  to 
whether  particular  articles  are  part  of  the  realty  so  as  to  pass  to  the  heir  are 
cited  in  the  note  below.1 

IX  Devisee's  Right  to  Fixtures.  —  The  right  of  the  devisee  of  land  to 
-Hie  articles  annexed  thereto  is  determined  by  the  same  considerations  as  arise 
on  a  claim  by  the  heir,2  and  it  may  therefore  be  said  that  articles  annexed  to 
the  freehold  pass  to  the  devisee  thereof.3 

X  Fixtures  as  Between  Life  Tenant  and  Remainderman  —  1.  General 
Rule  —  As  between  a  tenant  of  land  for  life,  of  his  representative  and  the 
remainderman  or  reversioner,  the  rule  forbidding  removal  is,  it  is  said,  applied 
with  less  strictness  than  between  executor  and  heir  and  with  more  strictness 
than  between  landlord  and  tenant.4 


injure  creditors,  since  the  real  as  well  as  the 
personal  property  of  the  decedent  is  liable  for 
all  debts,  and  if  fixing  into  the  walls  of  the 
house  so  as  to  be  necessary  to  the  support  of 
that  wall  is  the  test  between  heir  and  executor 
or  administrator,  then  injury  would  be  done  to 
creditors  by  depreciation  and  loss  as  well  as 
to  the  heirs.  This  construction  of  the  statute 
is  approved  in  Murdock  v.  Gifford,  18  N.  Y. 
28  though  not  necessary  to  the  decision  of  the 
case;  and  in  Ford  v.  Cobb,  20  N.  Y.  344,  Denio, 
Ji,  said  that  the  ruling  in  House  v.  House,  10 
Paige  (N.  Y.)  158,  supra,  may  be  considered  a 
rule  of  property,  which  should  not  be  disturbed 
without  the  greatest  consideration,  though  the 
reasoning  in  that  case  was  not  entirely  satis- 
factory to  him,  and  decided  the  case  on  other 
grounds. 

1.  Artioles  and  Structures  Passing  to  Heir.  —  In 

addition  to  the  articles  involved  in  the  cases 
already  referred  to  in  this  section,  the  follow- 
ing have  been  held  to  be  part  of  the  realty  and 
so  to  pass  to  the  heir: 

Mining  machinery,  including  all  that  be- 
longed to  that  machinery,  although  more  or 
less  capable  of  being  detached  from  it,  and 
more  or  less  capable  of  being  used  in  such  de- 
tached state.  Fisher  v.  Dixon,  12  CI.  &  F. 
312,  9  Jur.  883. 

A  sawmill  built  in  a  permanent  manner, 
partly  in  the  bed  of  the  river  and  partly  in  the 
bank.    Kinsell  v.  Billings,  35  Iowa  iyt. 

Machinery  attached  to  a  cotton  gin  in  opera- 
tion. Nimmons  v.  Moye,  cited  in  M'Kenna 
v.  Hammond,  3  Hill  L.  (S.  Car.)  332,  30  Am. 
Dec.  366. 

Erections  connected  with  a  cotton  factory, 
such  as  the  dams,  waterwheels,  gearing,  ma- 
chinery, etc.  Buckley  v.  Buckley,  11  Barb. 
(N.  Y.)  43- 

The  waterwheels,  millstones,  bolting  appa- 
ratus, etc.,  of  a  gristmill.  House  v.  House, 
10  Paige  (N.  Y.)  158. 

A  gasometer  and  an  apparatus  for  generat- 
ing gas.    Hays  v.  Doane,  11  N.  J.  Eq.  84. 

Hay  scales  set  on  land  in  an  excavation 
made  in  stone  for  the  purpose.  Dudley  v. 
Foote,  63  N.  H.  57,  56  Am.  Rep.  489. 

The  main  millwheel  and  gearing  of  a  fac- 
tory, attached  to  the  factory  and  necessary  for 
its  operation.  Powell  v.  Monson,  etc.,  Mfg. 
Co.,  3  Mason  (U.  S.)  459. 

Rails  in  a  fence,  but  not  those  merely 
■stacked  on  the  ground.  Clark  v.  Burnside,  15 
111.  62. 

Gravestones.  Sabin  v.  Harkness,  4  N.  H. 
415,  17  Am.  Dec.  437. 
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But  Not  a  still  which  is  not  fixed  to  the  free- 
hold, if  the  house  in  which  it  is  will  not  be  in 
jured  by  its  removal.    Crenshaw  v.  Crenshaw, 
2  Hen.  &  M.  (Va.)  22. 

2.  Devisee  in  Position  of  Heir.  —  Norton  v. 
Dashwood,  (1896)  2  Ch.  497.  In  this  case  the 
question  arose  between  the  devisee  of  a  house 
and  a  residuary  legatee,  both  claiming  under 
the  same  will,  in  regard  to  certain  tapestry  in 
the  house,  and  it  was  stated  by  Justice  Chitty 
that  no  distinction  can  be  maintained  between 
a  claim  by  the  executor  against  the  heir  and  a 
claim  by  the  executor  against  the  devisee,  and 
that  the  case  therefore  fell  within  the  principle 
of  the  decisions  as  between  executor  and  heir. 

3.  Fixtures  Passing  under  Devise.  —  In  Norton 
v.  Dashwood,  (1896)  2  Ch.  497,  it  was  held  that 
tapestry  in  a  room  in  a  manor  house  entitled 
the  "  tapestry  room,"  which  had  been  there 
for  at  least  a  century  and  was  nailed  to 
wooden  battens  let  into  the  plaster  and  nailed 
to  the  brickwork,  and  the  removal  of  which 
would  disfigure  the  room,  was  a  part  of  the 
realty  passing  under  a  devise  of  the  house. 
This  decision  was  in  part  based  on  the  decision 
in  D'Eyncourt  v.  Gregory,  L.  R.  3  Eq.  382,  in 
which  tapestry  was  held  to  belong  to  the  free- 
hold as  between  tenants  for  life  and  remain- 
dermen. See  infra,  this  title,  Fixtures  as 
Between  Life  Tenant  and  Remainderman. 

In  Dana  v.  Burke,  62  N.  H.  627,  a  devise  of 
a  cottage  and  the  land  on  which  it  stood  was 
held  not  to  convey  a  boat  which  was  used  in 
connection  with  the  cottage,  there  being  no 
actual  or  constructive  annexation  to  the  realty 
and  it  not  being  adapted  for  use  in  connection 
therewith  nor  essential  to  the  enjoyment  of  the 
estate. 

Mirrors  fastened  by  clamps  to  the  wall  and 
corresponding  with  the  mantels  on  which  they 
rested  were  held  to  pass  as  a  part  of  the  house; 
but  it  is  otherwise  as  to  a  mirror  resting  on  a 
bracket  and  not  connected  with  the  house. 
Lockwood  v.  Lockwood,  3  Redf.  (N.  Y.)  330. 

4.  Life  Tenant  and  Remainderman.  —  Cannon 
v.  Hare.  1  Tenn.  Ch.  22;  Elwes  v.  Maw,  3  East 
38-  White  v.  Arndt,  1  Whart.  (Pa.)  91;  Buckley 
v.'  Buckley,  11  Barb.  (N.  Y.)6i;  Harkness 
v.  Sears,  26  Ala.  493.  62  Am.  Dec.  742. 

Estoppel  of  Remainderman.  —  The  remainder- 
man is  not  estopped  to  claim  the  improve- 
ments by  the  fact  that  he  permitted  them  to 
be  made' by  one  who  derived  title  through  the 
life  tenant,  without  giving  notice  of  his  rights. 
Stewart  v.  Matheny,  66  Miss.  21,  14  Am.  St. 
Rep.  538. 

Articles  Not  Annexed  may,  of  course,  be  re- 
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2.  Trade  Fixtures.  —  It  is  generally  agreed  that  the  tenant  for  life  or  his 
personal  representative,  has  the  right  to  remove  articles  annexed  by  him  for 
purposes  of  trade.1 

3.  Agricultural  Fixtures.  —  Agricultural  fixtures,  on  the  other  hand  are 
not,  it  seems,  removable.2 

4.  Domestic  and  Ornamental  Fixtures.  —  There  are  no  adjudicated  cases  in 
favor  of  the  right  of  removal  by  a  life  tenant  of  articles  annexed  by  him  to 
the  land  for  ornamental  or  domestic  use,  though  there  have  been  occasional 
suggestions  to  that  effect  in  the  text  books.3 


moved  by  the  life  tenant.  Clemence  v.  Steere, 
I  R.  I.  272,  a  case  of  a  crib  placed  on  a  rock 
but  not  annexed  to  the  freehold. 

Eights  of  Life  Tenant's  Lessee.  —  A  lessee  of 
the  tenant  for  life  has  no  greater  rights  than 
the  tenant  for  life  himself.  Cannon  v.  Hare, 
1  Tenn.  Ch.  22.  And  his  rights  cannot  be  in- 
creased by  collateral  agreement,  not  assented 
to  by  the  reversioner,  with  the  tenant  for  life 
alone,  giving  to  the  lessee  the  right  of  re- 
moval ;  and  the  mere  acceptance  of  rent  by  the 
reversioner  does  not  show  assent.  White  v. 
Arndt,  1  Whart.  (Pa.)  91;  Hafiick  v.  Stober,  11 
Ohio  St.  482.  But  in  White  v.  Arndt,  1  Whart. 
(Pa.)  91,  Rogers,  J.,  speaking  for  the  court, 
was  of  the  opinion  that  trade  fixtures  might  be 
removed  by  the  lessee  of  the  life  tenant,  at  any 
time  before  the  termination  of  the  life  tenant's 
estate. 

1.  Trade  Fixtures.  —  In  Lawton  v.  Lawton,  3 
Atk.  13,  Lord  Hardwicke  held  that  a  fire  en- 
gine set  up  by  a  tenant  for  life  on  a  colliery 
could  be  removed  by  the  tenant,  it  being  a 
mixed  case  between  enjoying  the  profits  of 
land  and  carrying  on  a  species  of  trade.  The 
opinion  contained  these  observations:  "  It  is 
very  well  known  that  little  profit  can  be  made 
of  coal  mines  without  this  engine;  and  tenants 
for  lives  would  be  discouraged  in  erecting 
them,  if  they  must  go  from  their  representa- 
tives to  a  remote  remainderman,  when  the 
tenant  for  life  might  possibly  die  the  next  day 
after  the  engine  is  set  up.  These  reasons  of 
public  benefit  and  convenience  weigh  greatly 
with  me,  and  are  a  principal  ingredient  in  my 
present  opinion."  This  view  was  affirmed  by 
the  same  judge  on  practically  the  same  facts 
in  Dudley  v.  Warde,  Ambl.  113,  in  which  case 
it  was  stated  that  the  rights  of  a  tenant  in  tail 
were  the  same  as  those  of  a  tenant  for  life. 

For  other  cases  to  the  same  effect  see  Ward 
v.  Dudley,  57  L.  T.  N.  S.  23;  Hinds's  Estate, 
5  Whart.  (Pa.)  138,  34  Am.  Dec.  542;  Lawton 
v.  Salmon,  1  H.  Bl.  259,  note  a;  Penton  v. 
Robart,  2  East  91;  Elwes  v.  Maw,  3  East  38; 
Buckley  v.  Buckley,  11  Barb.  (N.  Y.)  61. 

Husband  as  Life  Tenant.  —  In  Hinds's  Estate, 
5  Whart.  (Pa.)  138,  34  Am.  Dec.  542,  it  was 
held  that  in  view  of  this  right  of  removal  by  a 
tenant  for  life,  a  husband  could  remove  struc- 
tures erected  by  him  on  the  land  of  his  wife 
for  purposes  of  trade,  but  this  case  seems  to 
be  overruled  by  Albert  v.  Uhrich,  1S0  Pa.  St. 
283. 

Tenant  by  Curtesy. —  In  Overman  v.  Sasser, 
107  N.  Car.  432,  an  engine,  cotton  gin,  and 
condenser  attached  to  the  realty  by  a  tenant 
by  the  curtesy  after  his  term  commenced,  for 
the  purpose  of  milling  corn  and  ginning  cotton 
for  the  neighborhood,  as  well  as  for  himself, 
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were  held  to  belong  on  his  death  to  his  execu- 
tor as  against  the  remainderman,  as  being  an 
annexation  by  a  life  tenant  for  the  mixed  pur- 
pose of  trade  and  agriculture. 

Structures  for  Rental  Purposes.  —  Structures, 
however,  erected  not  for  the  purposes  of  trade* 
or  business,  but  merely  to  increase  the  income 
from  the  property,  belong  to  the  remainder- 
man. Cannon  v.  Hare,  1  Tenn.  Ch.  22- 
Demby  v.  Parse,  53  Ark.  526. 

2.  Agricultural  Fixtures.  —  Hafiick  v.  Stober 
11  Ohio  St.  482. 

In  McCullough  v.  Irvine,  13  Pa.  St.  438,  the 
court  said:    "  If  the  tenant,  after  having  en- 
joyed the  fruits  of  the  land,  during  perhaps  a 
long  life,  may,  just  before  his  death,  strip  it 
of  the  fences  he  has  built,  and  the  house  and 
barn  he  has  erected,  because  the  advance  in 
the  improvement  and  commerce  of  the  country 
would  leave  the  land  of  as  much  intrinsic 
value  as  when  he  took  possession,  and  convert 
it  into  a  solitary  waste  for  the  winds  to  moan 
over,  the  tenant  of  a  new  generation  will  have 
to  take  the  land  as  it  was  a  generation  before, 
and  commence  improvements  de  novo.  This,' 
I  apprehend,  would  be  a  slovenly  mode  of 
promoting  the  interests  of  agriculture.  There 
is  a  debt  due  to  the  land  in  return  for  its  fruits 
and  products,  and  a  good  tenant  for  life  al- 
ways pays  it;   he  manures  it,  fences  it,  and 
builds  a  habitation  on  it,  and  they  become 
part  of  the  freehold,  and  thus  the  interest  of 
agriculture  is  promoted.    These  exertions  are 
the  voluntary  gift  of  the  life  tenant  to  the  in- 
heritance;  he  dedicates  them  to  the  inherit- 
ance, when  he  has  enjoyed  the  fruits  of  his 
labor.    A  good  farmer  creates,  but  does  not 
destroy;  and  I  may  add  that  this  rule,  just  in 
itself,  has  a  tendency  to  liberalize  the  social 
affections,  as  well  as  to  promote  agriculture; 
it  banishes  that  sordid  and  selfish  spirit  which 
would  destroy  what  the   individual  can  no 
longer  enjoy."    But  see  Overman  v.  Sasser, 
107  N.  Car.  432,  a  mixed  case  between  trade 
and  agriculture. 

3.  Domestic  and  Ornamental  Fixtures.  —  In  1 
Williams  on  Executors  (7th  Am.  ed.)  862,  it  is 
stated  that  no  case  upon  this  question  is  to  be 
found,  but  that  in  view  of  the  cases  favoring 
the  right  of  the  executor  to  certain  ornamental 
fixtures  as  against  the  heir,  the  same  adjudi- 
cations might  be  made  in  favor  of  the  life  ten- 
ant; and  to  the  same  effect  see  also  Ferrard 
on  Fixtures  137.  These  decisions  favoring  the 
right  of  the  executor  to  ornamental  fixtures  as 
against  the  heir  are  treated  elsewhere  in  this 
article  (see  supra,  this  title.  Fixtures  as  Befween 
Heir  and  Personal  Representative),  and  appear, 
in  view  of  the  more  modern  decisions,  to  be  of 
little  weight.  Since  the  passage  in  Williams 
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XI  ANNEXATIONS  BY  Husband  TO  Wife's  Land.  —  Structures  placed  by  a 
husband  on  his  wife's  property,  if  of  a  permanent  nature,  belong  to  the  free- 
hold and  he  and  his  representatives  have  no  right  thereto,1  even  though  they 
are  annexed  for  purposes  of  trade;2  and  the  fact  that  the  wife  consented  to 
the  annexations  is  immaterial,  she  having  no  power  to  contract  with  her  hus- 

bailXII  Fixtures  as  Between  Landlord  and  Tenant  —  1.  General  Rule  — 
Tenant  Favored  as  Against  Landlord.  -  As  between  landlord  and  tenant  more  than 
in  the  case  of  any  other  relation,  the  greatest  latitude  and  indulgence  have 
been  allowed  in  favor  of  the  claim  to  have  any  particular  articles  considered 
as  personal  chattels  as  against  the  claim  in  favor  of  the  freehold  or  inherit- 
ance 4  The  reason  for  this  has  been  stated  to  be  that  tenants  usually  pay  to 
their  landlords  adequate  rent,  and  it  is  therefore  equitable  that  they  should 
have  the  right  to  remove  fixtures  which  have  been  put  up  by  them  for  their 
own  convenience  and  use,  and  at  their  own  expense.5 

Particular  Articles  which  as  between  landlord  and  tenant  have  been  decided  to 
be  part  of  the  realty  are  enumerated  in  the  notes  below,6  as  are  also  those 


on  Executors  was  written,  there  has  been  one 
decision  which  seems  to  be  adverse  to  the  right 
of  the  life  tenant  to  remove  articles  annexed 
by  him  for  purposes  of  ornament  to  the  free- 
hold.   In  D'Eyncourt  v.  Gregory,  L.  R.  3  Eq. 
382,  the  question  was  as  to  the  right  of  a  life 
tenant,  who  had  erected  a  manor  house  upon 
the  land  and  placed  therein  many  articles  of 
an  ornamental  character,  to  dispose  of  such 
articles  by  will.    Lord  Romilly,  M.  R.,  consid- 
ered merely  the  character  of  the  articles  as 
part  of  the  realty  and  disposed  of  the  questions 
as  follows:    Tapestry  on  wooden  stretchers 
attached  by  screws  to  blocks  of  wood  inserted 
in  the  wall,  the  usual  way  of  securing  tapes- 
tries, and  a  portrait  fastened  in  the  same  man- 
ner,'and  likewise  frames   filled    with  satin 
naiied  to  the  wall,  were  held  to  be  part  of  the 
realty;    while   a   chimney  glass  and  an  oil 
painiing  attached  with  nails  or  screws  to  the 
wall  were  considered  not  to  be  part  of  the 
realty,  it  being  stated  that  the  question  as  to 
whether  these  articles  could  be  disposed  of  by 
the  life  tenant  depended  not  upon  whether 
they  were  easily  removed,  but  whether  they 
were  essentially  a  part  of  the  building  itself. 
And  so  carved  kneeling  figures  and  sculptured 
vases  in  the  hall  of  the  manor  house  were  held 
to  be  irremovable  because  they  were  strictly 
part  of  the  architectural  design  for  the  hall, 
and  not  mere  ornaments  placed  in  the  hall, 
and  the  same  was  decided  as  to  statues  and 
stone  garden  seats  in  the  grounds. 

1.  Husband  Has  No  Eight  to  Remove.  —  Aus- 
tin v.  Stevens,  24  Me.  520;  Doak  v.  Wisweli, 
38  Me.  569,  where  the  improvements  were 
considered  as  made  by  him  as  tenant  for  life 
in  right  of  his  wife;  Albert  v.  Uhrich,  180  Pa. 
St.  283,  where  it  was  stated  that  the  husband 
is  within  the  general  rule  that  one  who  fixes 
his  chattels  on  the  land  of  another  in  effect 
gives  them  to  the  landowner. 

2.  Annexations  to  Wife's  Dower  Estate.  —  I  n 
Glidden  v.  Bennett,  43  N.  H.  306,  it  was  held 
that  one  who  places  fences  upon  the  dower 
land  of  his  wife  cannot  claim  them  as  being  a 
mere  tenant,  he  acting  in  such  case  only  by 
right  of  his  wife,  and  so  subject  to  the  same 
rule  as  a  vendor  and  executor. 

Trade  Fixtures  are  not  removable  by  the  hus 


band.  Albert  v.  Uhrich,  180  Pa.  St.  283,  which 
apparently  overrules  the  earlier  case  of 
Hinds's  Estate,  5  Whart.  (Pa.)  138,  34  Am. 
Dec.  542.  But  in  Overman  v.  Sasser,  107  N. 
Car.'  432,  it  was  held  that  a  tenant  by  the 
curtesy  who  after  his  wife's  death  erected  a 
cotton  gin  and  engine,  machinery  for  purposes 
of  trade,  was,  as  life  tenant,  entitled  to  remove 
them. 

3.  Consent  of  Wife  to  Removal.  —  Doak  v.  Wis- 
weli, 38  Me.  569;  Marable  v.  Jordan,  5 
Humph.  (Tenn.)  417,  42  Am.  Dec.  441. 

Erections  by  Tenant  by  Curtesy.  —  The  rule 
forbidding  removal  is  the  same  when  the  erec- 
tions are  made  by  the  husband  as  a  tenant  by 
the  curtesy.  Demby  v.  Parse,  53  Ark.  526. 
See  also  Overman  v.  Sasser,  107  N.  Car.  432,. 
cited  in  the  preceding  note. 

4.  Tenant  Favored.  —  Elwes  v.  Maw,  3  East 
38-  Elliott  v.  Bishop,  10  Exch.  507;  Van  Ness 
v.  '  Pacard,  2  Pet.  (U  S.)  137;  Bircher  v. 
Parker,  40  Mo.  118;  State  v.  Newkirk,  49  Mo. 
84;  Dubois  v.  Kelly,  10  Barb.  (N.  Y.)  496; 
Reynolds  v.  Shuler,  5  Cow.  (N.  Y.)  323. 

5.  Wall  v.  Hinds,  4  Gray  (Mass.)  270,  64 
Am.  Dec.  64. 

6.  Articles  Constituting  Part  of  Realty.  —  1  he 
following  articles  have  been  held  to  be  part  of 
the  realty,  as  between  landlord  and  tenant, 
and  not  mere  chattels: 

Sheds  erected  on  posts  by  a  tenant  for  the 
purpose  of  making  brick.  Beckwith  v.  Boyce, 
9  Mo.  560. 

A  dwelling  house  and  a  barn  erected  upon 
the  land  by  a  tenant.  Marks  v.  Ryan,  63  Cal. 
107. 

Windows  placed  in  a  dwelling  house.  State 
v.  Elliot,  11  N.  H.  540.  . 

A  building  of  wood  fastened  to  rocks  in  the 
ground  by  numerous  iron  bolts,  so  slightly 
constructed  that  it  could  not  be  removed  with- 
out a  large  expense  in  strengthening  it,  and 
containing  a  brick  chimney  and  furnace,  the 
foundation  of  which  was  set  in  the  ground, 
and  likewise  a  machine  of  iron  and  steel,  called 
a  calender,  weighing  six  tons,  standing  on  a 
stone  foundation  in  the  cellar  of  the  building, 
extending  into  the  second  story,  firmly  bolted 
to  various  parts  of  the  building,  and  not  re- 
movable without  serious  damage  to  the  inner 
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which  have  been  decided  to  be  mere  chattels  and  not  part  of  the 


articles 
realty.1 

2.  Rights  of  Removal  Independent  of  Agreement  —  a.  DISTINCTION  Bf 
tween  Removable  Fixtures  and  Chattels.  -  The  general  rule  of  the 
common  law  that  what  is  permanently  annexed  to  the  freehold  becomes  part 
thereof  applies  as  between  landlord  and  tenant  as  well  as  between  persons  in 


and  outer  walls  of  the  building.    Talbot  v 
Whipple,  14  Allen  (Mass.)  177. 

Pillars  of  brick  and  mortar  built  on  a  dairy 
floor  to  hold  pans,  though  not  let  into  the 
ground.  Leach  v.  Thomas,  7  C.  &  P.  328,  32 
E.  C.  L.  528. 

A  steam  engine  and  boiler,  the  boiler  being 
set  in  brickwork,  and  holes  being  cut  in  the 
floors  for  the  belts  that  connected  with  the 
shafting.  Donnewald  v.  Turner  Real-Estate 
Co.,  44  Mo.  App.  350. 

A  steam  engine  and  boiler  fastened  to  a 
frame  of  timber  bedded  in  a  quartz  ledge  so 
as  to  make  it  level,  with  a  roof  or  shed  to 
protect  the  machinery.  Merritt  v.  Judd  14 
Cal.  59.  J 

A  heating  plant  put  up  as  a  substitute  for 
another  belonging  to  the  landlord,  consisting 
of  a  steam  boiler  set  in  a  cement  and  brick 
foundation  on  a  solid  floor,  and  incased  in 
brick  masonry  in  the  basement  of  the  building 
and  screwed  to  steam  pipes  running  under  and 
through  the  floor,  and  also  screwed  to  radia- 
tors. Pond,  etc.,  Co.  v.  O'Connor,  70  Minn 
266. 

Platform  scales  set  in  the  earth  in  front  of  a 
building,  and  connected  wilh  a  room  in  it,  to 
which  the  weighing  apparatus  was  firmly 
attached.  Bliss  v.  Whitney,  9  Allen  (Mass.) 
114,  85  Am.  Dec.  745. 

The  bar,  bar  fixtures,  cupboard,  bowling- 
alley  ways,  and  racks,  attached  to  a  saloon 
building  and  annexed  to  the  freehold. 
O'Brien  v.  Kusterer,  27  Mich.  289. 

Buildings  which  the  lessee  commenced  to 
erect  in  the  expectation  of  obtaining  a  convey- 
ance of  the  premises  and  which  he  erected  as 
first  planned  though  he  received  only  a  lease 
for  twenty  years,  the  lease  requiring  the  lessee 
to  maintain  on  the  premises  a  hotel  and  eating 
house,  to  be  operated  in  connection  with  the 
lessor's  railroad  station,  and  providing  for  a 
renewal  of  the  lease  on  its  termination,  or  a 
disposition  of  the  building  under  certain  cir- 
cumstances, but  stipulating  that  the  lessee 
should  not  remove  the  building  without  the 
lessor's  consent.  Fletcher  v.  Kelly,  88  Iowa 
475- 

An  oyster  counter  twelve  feet  long,  brought 
into  an  eating  house  entire  and  nailed  to  the 
floor,  and  afterwards  enlarged  by  an  addition 
of  about  the  same  size,  and  a  bar  in  the  same 
room  twenty-two  feet  long,  brought  into  the 
room  entire  and  fastened  to  the  floor  by  nails 
and  with  iron  knees.  Guthrie  v.  Jones,  108 
Mass.  191. 

A  dwelling  house  erected  by  a  tenant  on 
blocks  or  pillars  not  set  in  the  ground,  and  oc- 
cupied by  the  tenant  for  nearly  thirty  years 
free  of  rent.    Reid  v.  Kirk,  12  Rich.  L.  (S 
Car.)_54. 

Buildings  erected  on  a  farm  by  the  tenant 
with  the  intention  that  they  should  remain 
1here,  his  expectation  being  that  he  would  be 
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permitted  to  purchase  the  property,  which  ex- 
pectation was  not  realized,  by  reason  of  the 
death  of  the  landlord.  Carver  v.  Gouijh  i«i 
Pa.  St.  225.  *  '  53 

A  fire  frame  fixed  in  a  common  fireplace 
with  brick  laid  in  between  the  sides  of  the  fire 
frame  and  the  jambs  of  the  fireplace.  Gaffield 
v.  Hapgood,  17  Pick.  (Mass.)  192,  28  Am.  Dec. 
290. 

1.  Articles  Not  Part  of  the  Realty,  but  Merely 

Chattels.  —  The  following  articles  have  been 
held  to  be  mere  chattels: 

Large  cases,  each  ten  feet  high  and  between 
thirty  and  forty  feet  long,  having  shelves  and 
drawers  and  mirrors  inserted,  with  a  cornice 
on  top  and  a  moulding  at  the  bottorr,  which 
occupied  spaces  for  which  they  had  been 
made,  and  were  fastened  to  the  walls  by  nails 
driven  through  their  backs  into  the  plastering. 
Kimball  v.  Grand  Lodge,  etc.,  131  Mass.  59. 

A  glass  case,  a  stand  of  drawers,  and  a  large 
mirror  placed  in  a  restaurant  and  screwed  or 
nailed  to  the  ceiling.  Guthrie  v.  Jones,  108 
Mass.  191. 

A  platform  to  be  used  in  displaying  goods, 
which,  although  it  could  not  be  removed  with- 
out being  taken  apart,  could  be  severed  and 
taken  away  without  much  injury  to  the  build- 
ing.   Shapira  v.  Barney,  30  Minn.  59. 

Buildings  of  wood  standing  upon  blocks  and 
rollers  so  as  to  be  removable  without  disturb- 
ing the  freehold,  and  built  for  the  purpose  of 
removal  if  necessary.  Robinson  v.  Wrighi,  2 
MacArthur(D.  0)54.  And  likewise  a  small 
building  placed  on  another's  land  by  a  tenant 
from  month  to  month,  without  cellar,  chim- 
ney, or  plastering,  and  constructed  of  light 
materials,  in  sections,  so  that  it  could  be  taken 
apart  without  cutting,  and  resting  upon  un- 
broken ground.  O'Donnell  v.  Hitchcock,  118 
Mass.  401. 

An  engine  and  furnace  introduced  by  ten- 
ants, through  a  hole  made  in  the  wall,  that 
being  the  only  way  of  admitting  them,  after- 
wards connected  with  the  building  by  bolts 
running  through  the  wall,  and  removable, 
leaving  the  buildings  as  they  originallv  stood. 
Kelsey  v.  Durkee,  33  Barb.  (N.  Y.)  410.  And 
so  of  a  boiler  on  a  brick  foundation,  used  to 
spray  oil  on  a  brick  kiln.  Barker  v.  Cincin- 
nati Pressed  Brick  Co.,  3  Ohio  N.  P.  230,  4 
Ohio  Dec.  270. 

Chairs  placed  in  a  theatre,  though  secured 
to  the  floor  by  screws  two  and  one-half  inches 
in  length.  Metropolitan  Concert  Co.  v. 
Sperry,  (Supreme  Ct.)  9  N.  Y.  St.  Rep.  342. 

Stools  in  a  store.  Lawrence  v.  Kemp,  I 
Duer  (N.  Y.)  363. 

An  icehouse,  a  cow  stable,  and  a  carriage 
covering,  structures  resting  by  their  own 
weight  on  flat  stones  laid  on  the  surface  of  the 
ground.  Carlin  v.  Ritter,  68  Md.  478,  6  Am. 
St.  Rep.  467. 

Old  rails,  the  refuse  material  of  a  fence 
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other  relations,  though  in  determining  what  is  so  annexed  the  tenant  is  said 
to  be  favored  by  the  courts,  as  stated  above.  The  tenant  has,  of  course,  the 
absolute  right  to  remove  those  articles  which  are  not  so  annexed  as  to  be  part 
of  the  realty,  but  in  addition  to  this  right,  which  exists  in  favor  of  others 
besides  tenants,  the  tenant  has  rights  which  persons  in  other  relations  do  not 
possess  as  to  the  removal  of  certain  classes  of  articles  annexed,  being  those 
generally  termed  trade,  agricultural,  and  domestic  or  ornamental  fixtures.1 

b.  Removable  Fixtures  Realty  or  Personalty.  —  A  failure  to 
observe  the  above  distinction  is  no  doubt  responsible  for  the  confusion  in  the 
cases  as  to  whether  articles  which  are  removable  as  trade,  agricultural,  domes- 
tic, or  ornamental  fixtures  are  to  be  considered  as  real  or  personal  property. 
That  they  should  be  considered  real  property  until  severed  seems  clear  upon 
principle,  and  the  weight  of  authority  is  to  that  effect,2  though  there  are- 


which   had   been    removed.      Fullington  v. 
Goodwin,  57  Vt.  641. 

Gas  "  fixtures."  Lawrence  v.  Kemp,  1 
Duer(N.  Y.)  363;  Guthrie  v.  Jones,  108  Mass. 
191. 

A  wood-cutting  machine  of  portable  charac- 
ter, worked  by  a  belt  attached  to  a  factory. 
Holbrook  v.  Chamberlin,  116  Mass.  155,  17 
Am.  Rep.  146.  And  so  of  other  machinery  in 
a  sawmill  fastened  to  the  floor  by  cleats  or 
bolts  so  as  to  be  removable  without  injury  to 
the  building.  Bartlett  v.  Haviland,  92  Mich. 
552. 

A  fence,  though  the  posts  were  imbedded  in 
the  earth.  Chaffee  v.  Fish,  I  Ohio  N.  P.  in, 
2  Ohio  Dec.  89. 

A  windmill  placed  on  the  surface  of  the 
ground  and  not  affixed  thereto.  Rex  v.  Lon- 
donthorpe,  6  T.  R.  377. 

A  portable  furnace,  counters,  shelving,  and 
drawers.  Paine  v.  Coffin,  2  Cleve.  L.  Rep. 
{Ohio)  1,  4  Ohio  Dec.  (Reprint)  351. 

Articles  Part  of  Premises  Demised.  —  The  ques- 
tion also  arises  as  to  whether  articles  are  part 
of  the  realty  so  as  to  be  included  in  the  de- 
mise. In  Kimball  v.  Grand  Lodge,  etc.,  131 
Mass.  59,  it  was  held  that  certain  cases  in  a 
shop  were  not  part  of  the  realty,  and  hence 
their  removal  by  the  lessor  was  not  an  evic- 
tion. So  in  Holbrook  v.  Chamberlin,  116 
Mass.  155,  17  Am.  Rep.  146,  it  was  held  that  a 
portable  wood-cutting  machine  was  not  a  part 
of  the  premises  demised,  and  hence  the  tenant 
was  not  liable  for  injury  to  it  under  a  cove- 
nant that  he  would  deliver  up  the  premises  in 
good  condition  at  the  end  of  the  term. 

1.  Distinction  Between  Removable  Fixtures  and 
Chattels.  —  This  distinction  between  articles 
removable  because  they  are  chattels  and  those 
removable  though  they  are  not  chattels  is 
most  important  for  a  clear  understanding  of 
the  respective  rights  of  the  landlord  and  ten- 
ant, and  the  failure  of  the  courts  in  many  cases 
to  recognize  it  has  been  a  prolific  source  of 
error  and  confusion,  the  question  being  quite 
frequently  treated  as  if  the  statement  that  a 
certain  article  may  be  removed  were  equiva- 
lent to  saying  that  it  is  a  chattel. 

In  the  American  notes  to  Elwes  v.  Maw,  2 
Smith's  L.  Cas.  (8th  ed.)  230,  it  is  well  said 
that"  the  facility  with  which  fixtures,  although 
essentially  part  of  the  real  estate,  may  be  made 
subject  to  the  right  of  removal,  to  meet  special 
exigencies,  is  one  of  their  most  valuable  inci- 
dents, and  must  necessarily  be  sacrificed  by 
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any  view  of  the  law  which  assumes  that  they 
are  personal  property  for  all  purposes,  because 
certain  persons  are  entitled  to  act  as  if  such 
was  their  character." 

"  The  right  between  landlord  and  tenant 
does  not  altogether  depend  upon  this  principle, 
that  the  articles  continue  in  the  state  of  chat- 
tels; many  of  these  articles,  though  originally 
goods  and  chattels,  yet  when  affixed  by  a  ten- 
ant to  the  freehold  cease  to  be  goods  and  chat- 
tels by  becoming  part  of  the  freehold;  and 
though  it  is  in  his  power  to  reduce  them  to  the 
state  of  goods  and  chattels  again  by  severing 
them  during  his  term,  yet  until  they  are  sev- 
ered they  are  a  part  of  the  freehold."  Gibbs, 
C.  J.,  in' Lee  v.  Risdon,  7  Taunt.  188,  2  E.  C. 
L.  188.  See  also  to  the  same  effect  Boyd  v. 
Shorrock,  L.  R.  5  Eq.  78;  Holland  v.  Hodgson, 
L.  R.  7  C.  P.  336. 

Illustration  of  Distinction.  —  The  distinction 
appears  clearly  in  the  case  of  Wansbrough  v. 
Maton,  4  Ad.  &  El.  884,  31  E.  C.  L.  217,  in 
which  case  a  tenant  was  held  to  be  entitled  to 
remove  a  wooden  barn,  which  he  had  erected 
upon  a  foundation  of  brick  and  stone,  merely 
because  the  barn  rested  upon  the  foundation 
by  weight  alone.  In  this  case  Coleridge,  J., 
said:  "  In  the  absence  of  exception  by  custom 
or  in  favor  of  trade,  the  rule  is  clear.  The 
tenant  has  no  right  to  remove  the  whole  or 
any  part  of  what  is  fixed  to  the  freehold.  The 
question  therefore  is,  what  is  fixed?" 

Importance  of  Distinction.  —  This  distinction 
is  of  practical  importance  in  determining  the 
right  of  the  tenant  to  remove  articles  after  the 
expiration  of  the  term  or  surrender  of  posses- 
sion. Carlin  v.  Ritter,  68  Md.  478,  6  Am.  St. 
Rep.  467;  Talbot  v.  Whipple,  14  Allen  (Mass.) 
177;  Bliss  v.  Whitney,  9  Allen  (Mass.)  114,  85 
Am.  Dec.  745;  Beckwith  v.  Boyce,  9  Mo.  560; 
State  -j.  Elliot,  11  N.  H.  540. 

It  also  bears  upon  the  right  to  maintain 
trover  or  replevin  for  such  articles  while  still 
on  the  premises.  Shapira  v.  Barney,  30  Minn. 
59;  Davis  v.  Jones,  2  B.  &  Aid.  165,  in  which 
case  certain  parts  of  a  machine  put  up  by  the 
tenant  which  were  capable  of  being  removed 
without  either  injuring  the  other  parts  of  the 
machine  or  the  building,  and  had  been 
usually  valued  between  the  outgoing  and  in- 
coming tenants,  were  held  to  be  the  goods  and 
chattels  of  the  outgoing  tenant,  for  which  he 
might  maintain  trover. 

2.  Removable  Fixtures  Are  Real  Property  — 
England.  —  Climie  v.  Wood,  L.  R.  4  Exch.  328; 
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respectable  authorities  to  the  contrary.1 

c.  Trade  Fixtures.  —  Articles  erected  or  annexed  to  the  realty  Dy  the 
tenant  for  the  purpose  of  carrying  on  a  trade  are  removable  by  him  during  his 
term,3  subject  to  the  limitation  that  such  removal  will  not  materially  injure 


Thomas  v.  Jennings,  75  L.  T.  N.  S.  274;  Hol- 
land v.  Hodgson,  L.  R.  7  C.  P.  328;  Meux  v. 
Jacobs,  L.  R.  7  H.  L.  490;  Bain  v.  Brand,  L. 
R.  1  App.  762;  Mackintosh  v.  Trotter,  3  M.  & 
W.  185. 

Canada. —  Scarth  v.  Ontario  Power,  etc.,  Co., 
24  Ont.  Rep.  446. 

United  States.  —  Freeman  v.  Dawson,  110  U. 
S.  270;  Sampson  v.  Camperdown  Cotton  Mills, 
64  Fed.  Rep.  939. 

Illinois.  —  Donnelly  v.  Thieben,  9  111.  App. 
495- 

Massachusetts.  —  Guthrie  v.  Jones,  108  Mass. 
191;  Brown  v.  Wallis,  115  Mass.  156;  Raddin 
v.  Arnold,  116  Mass.  270. 

Nevada.  —  Tread  way  v.  Sharon,  7  Nev.  37. 

North  Carolina.  —  Pemberton  v.  King,  2 
Dev.  L.  (13  N.  Car.)  376. 

Ohio.  —  Winslow  v.  Hart,  2  Cleve.  L.  Rep. 
(Ohio)  387,  4  Ohio  Dec.  (Reprint)  567. 

Vermont.  —  Preston  v.  Briggs,  16  Vl.  129. 

In  Stout  v.  Stoppel,  30  Minn.  56,  the  court, 
per  Mitchell,  J.,  said  that  the  rule  that  replevin 
or  trover  will  not  lie  for  anything  attached  to 
the  realty  proceeds  upon  the  theory  that  it 
ceases  to  be  a  chattel  by  being  affixed  to  the 
land  and  becomes  real  property,  though  he 
goes  on  to  say  that  it  may  be  doubted  whether 
the  more  sensible  as  well  as  logical  rule  would 
not  have  been  that  whenever  the  right  of  re- 
moval exists  the  fixture  retains  its  chattel 
nature,  even  during  annexation,  and  that, 
therefore,  trover  or  replevin  would  lie. 

Illustrations.  —  In  Joliet  First  Nat.  Bank  v. 
Adam,  138  111.  483,  it  is  decided  that  the  fact 
that  the  tenant  has  the  right  of  removal  of 
trade  fixtures  does  not  prevent  the  articles 
being  part  of  the  land  so  as  to  pass  under  a 
deed  of  the  leasehold.  And  in  Bliss  v.  Whit- 
ney, 9  Allen  (Mass.)  114,  85  Am.  Dec.  745,  it  is 
stated  that  articles  which  the  tenant  has  a 
right  to  remove,  being  a  part  of  the  realty  un- 
til removal,  can  be  conveyed  only  by  deed  in 
the  form  necessary  to  convey  real  estate. 

In  Gibson  v.  Hammersmith,  etc.,  R.  Co.,  2 
Dr.  &  Sm.  603,  1  N.  R.  305,  32  L.  J.  Ch.  337, 
9  Jur.  N.  S.  221,  8  L.  T.  N.  S.  43,  n  W.  R. 
299,  Kindersley,  V.  C,  discussed  the  question 
whether  trade  fixtures  are  a  part  of  the  realty 
and  therefore  a  railroad  company  in  condemn- 
ing land  must  pay  for  them,  or  whether  they 
are  merely  chattels  which  the  company  can 
compel  the  lessee  to  remove,  and  it  was  held 
that  they  are  clearly  part  of  the  realty  and 
must  be  paid  for  by  the  company. 

1.  Removable  Fixtures  are  Personal  Property 
—  Pennsylvania  Cases.  —  In  Pennsylvania  it 
was  said  in  Lemar  v.  Miles,  4  Watts  (Pa.)  330; 
Heffner  v.  Lewis,  73  Pa.  St.  302;  Watts  v. 
Lehman,  107  Pa.  St.  106;  and  Kile  v.  Giebner, 
114  Pa.  St.  381,  that  fixtures  erected  by  a  ten- 
ant for  trade  purposes  are  personal  property. 
It  may  be  remarked,  however,  that  in  all  these 
cases,  except  that  of  Watts  v.  Lehman,  107  Pa. 
St.  106,  the  question  involved  was  merely  that 
of  the  right  of  the  creditor  of  the  tenant  to 
levy  execution  on  the  tenant's  fixtures  as  if 
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personal  property,  and  the  decision  that  he 
could  do  so  was  in  accordance  with  the  authori- 
ties elsewhere,  while  the  broad  proposition 
that  such  fixtures  are  personal  property  was 
not  necessary  for  the  decision  in  any  of  these 
cases.  In  the  case  of  Watts  v.  Lehman,  107 
Pa.  St.  106,  the  decision  was  that  trover  lies 
against  the  landlord  for  the  conversion  of  trade 
fixtures.  The  statement  of  Mercur,  J.,  in 
Darrah  v.  Baird,  101  Pa.  St.  265,  that  fixtures 
while  they  remain  attached  are  part  of  the 
freehold,  unless  made  chattels  by  the  tenant's 
severance  or  for  the  benefit  of  his  execution 
creditors,  would  seem  to  be  more  sound  on 
principle  and  supported  by  a  better  class  of 
authorities. 

New  York  Cases.  —  In  Cook  v.  Champlain 
Transp.  Co.,  I  Den.  (N.  Y.)  91;  Globe  Marble 
Mills  Co.  v.  Quinn,  76  N.  Y.  23,  32  Am.  Rep. 
259;  and  Moore  v.  Wood,  12  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  393,  it  was  stated  that  the  trade 
fixtures  there  under  consideration  were  per- 
sonal property,  but  this  apparently  was  merely 
another  way  of  saying  that  they  were  remov- 
able, and  there  was  no  discussion  of  the  ques- 
tion whether  they  were  part  of  the  realty,, 
although  removable. 

In  Other  States  similar  statements  have  been 
made.  In  Belvin  v.  Raleigh  Paper  Co.,  123 
N.  Car.  138,  Furches,  J.,  said  that  where  a 
tenant  for  life,  or  lessee,  or  tenant  for  a  term 
of  years  puts  improvements  upon  the  property 
for  purposes  of  trade,  the  tenant  is  the  owner 
of  the  improvements  and  may  remove  ihem, 
and  that  they  are  considered  and  treated  as 
personal  property.  This  statement  was  not 
necessary  for  the  decision  of  this  case,  and 
probably  by  the  statement  that  trade  fixtures 
are  personal  property  it  was  intended,  as  in 
the  New  York  cases,  merely  to  say  that  they 
were  removable  by  the  lessee. 

In  Bartlett  v.  Haviland,  92  Mich.  552,  the 
court  cited  Scudder  v.  Andersen,  54  Mich.  126, 
to  the  effect  that  it  is  impossible  to  regard 
personal  property  capable  of  removal  from  the 
land,  which  does  not  belcng  to  the  landowner, 
as  part  of  the  realty,  and  applies  this  state- 
ment to  the  case  of  articles  removable  by  a 
tenant. 

In  Bircher  v.  Parker,  43  Mo.  443,  it  was- 
stated  that  certain  improvements  which  had 
been  held  on  a  previous  appeal  to  be  remov- 
able were  the  personal  effects  of  the  tenant. 

In  Torrey  v.  Burnett,  38  N.  J.  L.  457.  Beas- 
ley,  C.  J.,  said  that  a  trade  fixture  is  a  chattel,, 
and  hence  an  agreement  for  its  removal  need 
not  be  in  writing. 

Statute  of  Frauds.  —  Fixtures  which  are  re- 
movable by  a  tenant  are  not  interests  in  land 
within  the  statute  of  frauds.  Hallen  v.  Run- 
der,  1  C.  M.  &  R.  266;  Lee  v.  Gaskell.  1  Q.  B. 
Div.  700;  South  Baltimore  Co.  v.  Muhlbach. 
69  Md.  395. 

2.  Trade  Fixtures  Are  Eemovable  —  Colorado. 
—  Hayes  v.  New  York  Gold  Min.  Co.,  2  Colo. 
273- 

Illinois.  —  Mason  v.  Fenn.  13  111.  525;  Moore 
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the  premises,1  and  provided  also,  it  seems,  that  the  removal  does  not  affect 
the  essential  characteristics  of  the  article  removed  or  reduce  it  to  a  mere  mass 
of  crude  materials.8 

the  windows  in  one  side  of  the  old  building 
and  the  making  of  an  opening  in  the  old  build- 
ing for  means  of  communication,  and  the  cut- 
ting off  of  the  eaves  of  the  main  building,  could 
not  be  removed  by  the  tenant,  since  to  do  so 
would  injure  the  premises. 

And  so  it  was  held  that  a  hanging  floor  in  a 
business  house,  suspended  by  iron  rods  at- 
tached to  the  joists  of  the  floor  above  and  by 
joists  let  into  the  walls  on  two  sides  of  the 
building,  could  not  be  removed.  Chase  v.  New 
York  Insulated  Wire  Co.,  57  111.  App.  205. 

Dictum  of  United  States  Supreme  Court.  —  In 
Wiggins  Ferry  Co.  v.  Ohio,  etc.,  R.  Co.,  142 
U.  S.  3q6,  however,  it  was  stated  obiter  that 
"  it  is  difficult  to  conceive  that  any  fixture, 
however  solid,  permanent,  and  closely  at- 
tached to  the  realty,  placed  there  for  the  mere 
purposes  of  trade,  may  not  be  removed  at  the 
end  of  the  term." 

The  Injury  Must  Be  Material  in  order  to  pre- 
vent removal.  This  is  recognized  in  all  the 
cases,  and  is  clearly  stated  in  Martin  v.  Roe, 
7  El.  &  Bl.  237,  90  E.  C.  L.  237,  where  Lord 
Campbell,  C.  J.,  said  that  "  in  all  cases  of  this 
kind,  injury  to  the  freehold  must  be  spoken  of 
with  less  than  literal  strictness.  A  screw  or  a 
nail  can  scarcely  be  drawn  without  some  at- 
trition; and  when  all  the  harm  done  is  that 
which  is  unavoidable  to  the  mortar  laid  on  the 
brick  walls,  this  is  so  trifling  that  the  law, 
which  is  reasonable,  will  regard  it  as  none. 
Upon  any  other  principle  the  criterion  of  in- 
jury to  the  freehold  would  be  idle."  See  also 
Talbot  v.  Whipple,  14  Allen  (Mass.)  177. 

2.  Removal  Must  Not  Destroy  Article  Removed. 
—  In  Whitehead  v.  Bennett,  27  L.  J.  Ch.  474, 
6  W.  R.  351,  it  was  stated  that  fixtures,  to  be 
removable,  must  be  capable  of  being  removed 
bodily,  or  taken  to  pieces  and  put  up  again, 
and  buildings  built  of  brick,  with  brick  founda- 
tions let  into  the  soil,  although  erected  for  the 
sole  purpose  of  trade,  could  not  be  removed 
by  the  tenant,  while  machinery,  engines,  vats, 
and  utensils,  with  their  accessories,  might  be 
removed.  This  case  was  cited  with  approval 
and  commendation  by  Lord  Chancellor  Sel- 
borne  in  Wake  v.  Hall,  7  Q.  B.  Div.  295. 

In  Collamore  v.  Gillis,  I4q  Mass.  578,  it  was 
stated  that,  though  machines  or  structures 
which  cannot  be  severed  without  taking  them 
in  pieces  may  often  be  removed  by  the  tenant, 
as  the  icehouse  in  Antoni  v.  Belknap,  102 
Mass.  193,  the  right  of  removal  does  not  in- 
clude a  thing  which  cannot  be  severed  from 
the  realty  without  being  destroyed  or  reduced 
to  a  mere  mass  of  crude  materials.  The  rule 
was  applied  in  this  case  to  a  baker's  oven  so 
attached  to  the  building  that  it  could  not  be 
severed  without  destroying  its  character,  re- 
ducing it  to  a  mere  mass  of  crude  materials, 
and  doing  substantial  injury  to  the  building. 
To  the  same  effect  see  Cubbins  z:  Ayres,  4  Lea 
(Tenn.)  331;  McDavid  v.  Wood,  5  Heisk. 
(Tenn.)  96;  Hanrahan  v.  O'Reilly,  102  Mass. 
201. 

American  Decisions  to   the   Contrary.  —  This 
question  has  not  been  discussed  in  many  cases 
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v.  Smith,  24  111.  512;  Powell  v.  Bergner,  47 

ih.  App.  33-  . 

Indiana.  —  Cromie  v.  Hoover,  40  Ind.  49; 
Allen  v.  Kennedy,  40  Ind.  142. 

Iowa-  —Dostal  v.  McCaddon,  35  Iowa  318. 

Kentucky.  —  Thomas  v.  Crout,  5  Bush 
(Kv.)  39- 

Maryland.  —  Coombs  v.  Jordan,  3  Bland  (Md.) 
2S4,  22  Am.  Dec.  236;  Kirwan  v.  Latour,  1 
Har.  &  J.  (Md.)  289,  2  Am.  Dec.  519- 

Massachusetts.  —  Taylor  v.  Tovvnsend,  8 
Mass.  416,  5  Am.  Dec.  107;  Holbrook  v.  Cham- 
berlin,  116  Mass.  155,  17  Am.  Rep.  146. 

Michigan.  —  Bartlett  v.  Haviland,  92  Mich. 
552. 

Missouri.  —  Finney  v.  Watkins,  13  Mo.  291. 

New  York.  —  Matter  of  Buffalo,  (Super.  Ct.) 
1  N.  Y.  St.  Rep.  742;  Andrews  v.  Day  Button 
Co.'  132  N.  Y.  348;  Livingston  v.  Sulzer,  ig 
Hun  (N.  Y.)  375-        w  „  „  . 

North  Carolina.  —  Moore  v.  Vallentine,  77 

N.  Car.  188. 

Wisconsin.  —  Beloit  Second  Nat.  Bank  v.  O. 
E.  Merrill  Co.,  69  Wis.  501. 

Canada.  —  Hughes  v.  Towers,  16  U.  C.  C.  P. 
287;  Pronguey  v.  Gurney,  37  U.  C.  Q.  B.  347. 

And  see  the  other  authorities  cited  in  this 
section. 

Intention  of  Tenant.  —  Since,  ty  the  weight 
of  authority,  trade  fixtures  are  part  of  the 
realty,  and  that  fact  does  not  prevent  their  re- 
moval, it  would  seem  that  the  intention  of  the 
tenant'  that  they  should  become  part  of  the 
realty  vel  non  would  be  immaterial,  the  right 
of  removal  existing  independently  of  any  such 
intention.  Several  cases,  however,  have  con- 
sidered the  question  of  the  tenant's  intention 
material  as  bearing  on  the  right  to  remove 
articles  annexed  for  purposes  of  trade.  Morey 
v.  Hoyt,  62  Conn.  553:  Linahan  v.  Barr,  41 
Conn.  472;  Menger  v.  Ward,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  821;  Wall  v.  Hinds,  4  Cray 
(Mass.)  271,  64  Am.  Dec.  64;  Seeger  v.  Pettit, 
77  Pa.  St.  437,  18  Am.  Rep.  452.  And  similar 
in  principle  is  Carver  v.  Gough,  153  Pa.  St. 
225,  a  case  of  agricultural  fixtures. 

These  Pennsylvania  cases  are,  however,  in 
accord  with  the  general  doctrine  in  that  state, 
according  to  which  trade  fixtures  are  personalty 
and  therefore  removable,  and  in  that  view  the 
intention  of  annexation  may  well  be  considered 
to  determine  the  character  of  the  articles  as 
realty  or  personalty. 

1.  Removal  Must  Not  Injure  Realty.  —  Hanra- 
han v.  O'Reilly,  102  Mass.  201;  Wall  v.  Hinds, 
4  Gray  (Mass.)  271,  64  Am.  Dec.  64;  Murray  v. 
Moross,  27  Mich.  203;  Conrad  v.  Saginaw 
Min.  Co.,  54  Mich.  249,  52  Am.  Rep.  817; 
Powell  v.  McAshan,  28  Mo.  70;  Chandler  v. 
Oldham,  55  Mo.  App.  139;  Conner  v.  Coffin, 
22  N.  H.  538;  Seeger  v.  Pettit,  77  Pa.  St.  437, 
18  Am.  Rep.  452;  Cubbins  v.  Ayres,  4  Lea 
(Tenn.)  331;  McDavid  v.  Wood,  5  Heisk. 
(Tenn.)  96. 

Illustrations.  —  In  Friedlander  v.  Ryder,  30 
Neb.  783,  it  was  held  that  a  frame  addition  to 
a  building,  two  stories  in  height,  the  construc- 
tion of  which  necessitated  the  removing  of  all 
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Grounds  of  Rule.  —  This  exception  in  favor  of  trade  fixtures  is  based,  it  is 
stated  in  the  first  case  clearly  laying  down  the  doctrine,  upon  a  desire  to'favor 
trade  and  encourage  industry,*  and  it  has  been  said  to  be  also  based  on  the 
presumption  that  the  intention  is  that  such  improvement  shall  be  temporary  • 

The  Term  "Trade"  has  in  this  connection  been  given  a  wide  significance  and 
seems  to  cover  any  calling  for  the  purpose  of  pecuniary  profit,3  provided'  it  is 


in  the  United  States,  and  whether  the  rule 
adopted  in  England  and  Massachusetts  would 
be  generally  followed  upon  a  clear  presenta- 
tion of  the  point  is  questionable.  There  are 
several  cases  in  which  structures  have  been 
held  to  be  removable  though,  from  their 
nature,  they  could  not  be  removed  without 
their  practical  destruction,  but  in  these  cases 
there  was  no  reference  to  the  point  now  under 
consideration.  Van  Ness  v.  Pacard,  2  Pet. 
(U.  S.)  137;  Cromie  v.  Hoover,  40  Ind.  49; 
Dubois  v.  Kelly,  10  Barb.  (N.  Y.)  496;  White's 
Appeal,  10  Pa.  St.  252,  in  all  of  which  cases 
buildings  built  wholly  or  in  part  of  brick  or 
stone  were  held  to  be  removable.  And  in 
Moore  v.  Wood,  12  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  393.  a  brick  chimney,  built  for  business 
purposes,  which  could  not  be  removed  with- 
out being  taken  down,  was  held  to  be  remov- 
able. 

1.  Purpose  to  Encourage  Trade.  —  It  was  so 

stated  in  Poole's  Case,  1  Salk.  368,  by  Lord 
Holt,  who  decided  that  during  the  term  a  soap 
boiler  might  remove  the  vats  which  he  had  set 
up  for  the  purposes  of  his  trade,  while  he  did 
not  have  such  right  of  removal  as  to  hearths 
and  chimney  pieces,  which  merely  went  to  the 
completion  of  the  house.  See  also  Penton  v. 
Robart,  2  East  88;  Meux  v.  Jacobs,  L.  R.  7 
H.  L.  481. 

2.  Sword  v.  Low,  122  111.  487;  Watts-Camp- 
bell Co.  v.  Yuengling,  51  Hun  (N.  Y.)  302. 

3.  What  Are  Trade  Fixtures.  —  The  following 
have  been  held  to  be  trade  fixtures: 

A  building  erected  by  a  lumber  company  on 
ground  leased  for  a  lumber  yard,  for  use  as  a 
lumber  office  and  a  place  for  its  employees  to 
sleep.  Security  Loan,  etc.,  Co.  v.  Willamette 
Steam  Mills,  etc.,  Co.,  99  Cal.  636;  Macdon- 
ough  v.  Starbird,  105  Cal.  15.  But  in  Burk- 
hardt  v.  Hopple,  6  Ohio  Dec.  127,  a  substan- 
tial frame  building  erected  by  a  lessee  for  an 
office,  but  used  for  other  purposes,  was  held 
not  to  be  a  trade  fixture  which  the  lessee  could 
remove. 

A  building  erected  on  a  vacant  lot  for  the 
purpose  of  a  livery  stable.  Firth  v.  Rowe,  53 
N.  J.  Eq.  520. 

A  building  erected  by  a  railroad  company 
for  a  depot.    Carr  v.  Georgia  R.  Co.,  74  Ga.  74. 

A  building  erected  to  contain  or  cover 
machinery.  Smith  v.  Whitney,  147  Mass.  479; 
Brown  v.  Reno  Electric  Light,  etc.,  Co.,  55 
Fed.  Rep.  229. 

A  building  erected  on  a  beach,  placed  on 
sills  supported  by  blocks  buried  in  the  sand, 
and  used  for  the  purpose  of  a  saloon,  for 
which  purpose  the  lessee  leased  the  land. 
Lewis  v.  Ocean  Nav.,  etc.,  Co.,  125  N.  Y.  341. 

A  dwelling  erected  by  the  tenants  under  a 
mining  lease,  for  miners  to  live  in,  standing  on 
posts  or  dry  stone  walls  piled  together,  and 
intended  to  be  merely  accessory  to  the  mining 
operations  under  the  lease  and  not  to  the  soil. 
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Conrad  v.  Saginaw  Min.  Co.,  54  Mich.  249,  52 
Am.  Rep.  817.  But  not  a  dwelling  house  built 
by  the  lessee  on  land  which  he  had  leased  and 
used  for  manufacturing  purposes,  Johnson  v. 
Willoughby,  Jackson,  Tenn.  1875,  nor  dwelU 
ings  built  merely  for  purposes  of  rental.  Can- 
non v.  Hare,  1  Tenn.  Ch.  22. 

A  counting  room  put  into  a  store  by  a  ten- 
ant, which  was  made  of  a  framework  of  three 
sides  fastened  to  the  floor  by  nails,  and  to  the 
brick  wall  of  the  building  in  which  it  stood. 
Brown  v.  Wallis,  115  Mass.  156. 

Platform  scales,  Allen  v.  Kennedy,  40  Ind. 
142;  even  when  set  in  an  excavation  in  a  high- 
way and  extending  under  the  building  on  the 
leased  land  and  up  into  a  room  to  which  that 
part  of  the  scales  by  which  the  weight  is  ascer- 
tained is  firmly  attached,  Bliss  v.  Whitney,  9 
Allen  (Mass.)  114,  85  Am.  Dec.  745. 

An  awning  built  of  wood  in  from  of  stote. 
Devin  v.  Dougherty,  27  How.  Pr.  (N.  Y  City 
Ct.)  455- 

Hotel,  boarding-house  and  restaurant  at- 
tachments, such  as  a  ball-room  erected  by  the 
lessee  of  an  inn,  Ombony  v.  Jones,  19  N.  Y. 
234,  affirming  21  Barb.  (N.  Y.)  520;  or  a  shed, 
stable,  storeroom,  and  barn  erected  by  a 
tavern  keeper  on  an  adjoining  lot,  Dubois  1. 
Kelly,  10  Barb.  (N.  YO496.  Lik2wise  an  office 
counter  and  an  iron  safe  in  a  hotel  and  res- 
taurant, Cubbins  v.  Ayres,  4  Lea  (Tenn.)  320; 
an  oyster  counter  in  a  restaurant,  Guthrie  p. 
Jones,  108  Mass.  191;  and  cistern,  sinks,  and 
gas  and  water  pipes,  in  a  boarding-house. 
Wall  v.  Hinds,  4  Gray  (Mass.)  256,  64  Am. 
Dec.  64. 

Bar  counters.  Guthrie  v.  Jones,  108  Mass. 
191;  Cubbins  v.  Ayres,  4  Lea  (Tenn.)  329; 
Asheville  Woodworking  Co.  v.  Southwick,  119 
N.  Car.  611;  Berger  v.  Hoerner,  36  111.  App. 

360. 

Bowling  alleys  in  a  room  leased  "  for  hal! 
purposes."  Hanrahan  v.  O'Reilly,  102  Mass. 
201. 

Engines  and  boilers.  Hey  v.  Bruner,  61  Pa. 
St.  87;  Mason  v.  Fenn,  13  111.  525;  Davis  1. 
Moss,  38  Pa.  St.  346;  Minshall  v.  Lloyd,  2  M. 
&  W.  450;  Lemar  v.  Miles,  4  Watts  (Pa.)  330; 
Heffner  v.  Lewis,  73  Pa.  St.  302;  Brown  t. 
Reno  Electric  Light,  etc.,  Co.,  55  Fed.  Rep. 
229;  Kelsey  v.  Durkee,  33  Barb.  (N.  Y.)4io; 
Smith  v.  Whitney,  147  Mass.  479;  Conrad  r. 
Saginaw  Min.  Co.,  54  Mich.  249,  52  Am.  Rep. 
817;  Merritt  v.  Judd,  14  Cal.  59.  In  the  last 
two  cases  cited  the  machinery  was  used  for 
mining  purposes. 

Machinery  and  appliances,  such  as  pans, 
furnaces,  boilers,  etc.,  used    in  a  soda,  sai-  1 
eratus,  and  drug  factory.    Kelsey  v.  Durkee. 
33  Barb.  (N.  Y.)  410. 

A   brick    machine.    Barker    v.    Cincinnati  i 
Pressed  Brick  Co.,  3  Ohio  N.  P.  230,  4  Ohio 
Dec.  270. 

A  hydraulic  press  let  into  the  ground  and 
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not  exclusively  agricultural  in  its  nature,*  and  the  fact  that  the  article  or 
tructu  e  is  also  used  for  other  purposes,  or  possesses  some  o  the  characteristics 
of  an  agricultural  or  domestic  fixture,  constituting  a"  mixed  case,    as  it  is 
sometimes  called,  does  not  affect  the  right  of  removal.2 

walled  up  with  solid  masonry,  the  wooden  por- 
tion of  which  was  nailed  partly  to  the  floor  and 
partly  to  the  rafters  of  the  building.  Finney 
v  Watkins,  13  Mo.  291. 

Electric-lighting  machinery  and  appliances. 
Havens  v.  West  Side  Electric  Light  Co.,  (Su- 
preme Ct.)  17  N.  Y.  Supp.  580;  Liebe  v. 
Nicolai  30  Oregon  364;  Brown  v.  Reno  Elec- 
tric Light,  etc.,  Co.,  55  Fed.  Rep.  229 

Milling  machinery.    McGreary  v.  Osborne, 

9  'Mini"!  machinery  and  appliances.  Merritt 
*  Judd.  14  Cal.  59:  Heffner  v.  Lewis,  73  Pa. 
St.  302;  Hewitt  v.  General  Electric  Co.,  61  111. 

App.  168.  .  . 

Oil  or  gas  well  casing,  and  also  the  derrick 
and  other  appliances  used  in  drilling  and 
operating  the  well.    Shellar  v.  Shivers,  171  Pa. 

St.  569.  , 

Sawmill  machinery,  such  as  a  gang  edger. 
Stokoe  v.  Upton,  40  Mich.  581,  29  Am.  Rep. 

^Distillery  machinery  and  appliances,  such 
as  copper  stills,  kettles,  steam  tubs,  etc., 
erected  by  the  landlord  for  the  purpose  of  carry- 
ing on  the  business  of  the  distillery,  though 
fixed  to  the  building.  Reynolds  v.  Siguier,  5 
Cow  (N   Y  )  323;  Moore  v.  Smith,  24  111.  512. 

A  wooden  icehouse  holding  two  thousand 
tons  of  ice,  built  upon  no  foundations  except 
a  wooden  block  under  each  corner  of  the  sills, 
which  were  set  into  the  ground,  upon  a  layer 
of  charcoal,  at  a  depth  varying  with  the  sur- 
face of  the  land  from  six  inches  to  three  feet, 
and  banked  on  the  outside  with  soil  to  prevent 
the  air  from  circulating  under  them.  Antoni 
v.  Belknap,  102  Mass.  193. 

Countershafting,  pulleys,  hangers,  and  belts 
fastened  to  the  building  with  bolts,  a  portable 
boiler,  and  steam  pipes  supported  by  hooks 
screwed  to  the  building  were  stated  to  be  either 

trade  fixtures  or  personal  chattels,  removable 

by  the  lessee  who  puts  them  in.    Holbrook  v. 

Chamberlin,  116  Mass.  155.  J7  Am.  Rep.  146. 
In  O'Brien  v.  Kusterer,  27  Mich.  289,  it  was 

held  that  a  bar  and  bar  fixtures  and  bowling 

alley  were  so  annexed  to  the  freehold  as  to  be 

permanent  and  not  to  be  removable  by  the 

tenant.    In  this  case  the  mode  of  annexation 

is  not  stated,  except  that  it  is  said  that  the 

articles  were  made  a  part  of  the  realty  so  far 

as  mechanical  annexation  could  make  them 

so.  On  the  authority  of  this  case,  it  was  de- 
cided in  Felcher  v.  McMillan,  103  Mich.  494, 

that  pillars,    partitions,   sewers,    and  floors 

placed  by  a  tenant  in  the  building  in  place  of 

others  were  not  removable  as  trade  fixtures, 

since  they  were  built  into  the  building  and 

became  a  part  of  it.    In  neither  of  these  cases 

was  there  any  reference  to  the  injury  to  the 

lreehold  which  would  result  from  the  removal, 

and  presumably  the  underlying  idea  was  that 

they  were  annexed  to  the  realty  without  any 

intention  that  they  should  ever  be  removed. 
Plants  and  trees  planted  and  grown  by  a 

nurseryman  for  the  purposes  of  his  trade  have 

been  held  to  be  removable,  as  being  of  the 


nature  of  trade  fixtures.  Wyndham  v.  Way  4 
Taunt.  316;  Lee  v.  Risbon,  7  Taunt.  191,  2  E. 
C  L  191-  Miller  v.  Baker,  1  Met.  (Mass.)  27 ; 
Whitmarsh  v.  Walker,  1  Met.  (Mass.)  313; 
King  v.  Wllcomb,  7  Barb.  (N.  Y.)  263.  As 
stated,  however,  in  Hamilton  v.  Austin,  36 
Hun  (N.  Y.)  142,  trees  so  reared  in  nursery 
grounds  for  sale  as  merchandise  possess  none 
of  the  legal  characteristics  of  fixtures  and  more 
nearly  resemble  emblements,  though  they  are 
not  strictly  such. 

Articles  Substituted  by  the  Lessee  for  other 
articles  which  were  part  of  the  premises  de- 
mised are  not,  however,  removable,  though 
used  for  purposes  of  trade.  Bovet  v.  Holz- 
graft,  5  Tex.  Civ.  App.  141 ;  Exp.  Hemenway, 
2  Lowell  (U.  S.)  496-  .  ,  _ 

In  Hay  v.  Tillyer,  (N.  J.  1888)  14  Atl.  Rep. 
18,  the  lessee  of  land  used  for  the  manufacture 
of  ' glass  used  and  wore  out  furnaces  placed 
thereon  by  the  lessor  and  built  new  ones  in 
their  stead,  and  it  was  held  that  such  new  fur- 
naces could  not  be  removed  by  the  lessee. 
Compare,  however.  Beers  v.  St.  John,  16  Conn. 
322,  where  it  was  held  that  where  a  tenant  for 
years  took  down  and  removed  a  shop  standing 
on  the  premises,  and  erected  a  new  one  on  its 
foundation,  the  use  of  a  portion  of  the  mate- 
rials of  the  old  shop  in  the  construction  of  the 
new  one,  by  such  tenant,  did  not  in  law  vest 
the  title  to  the  latter  in  the  owner  of  the 
former,  if  the  new  shop  was  a  different  and 
distinct  building  from  the  old  shop,  and  not 
the  old  one  repaired  or  reconstructed. 

1.  See  infra,  this  section,  Agricultural  Fix- 
tures. 

2.  Mixed  Cases.  —  A  cider  mill  and  press 
erected  by  a  tenant  holding  from  year  to  year, 
at  his  own  expense,  and  for  his  own  use  in 
making  the  cider  on  the  farm,  were  held  to  be 
removable,  it  being  a"  mixed  case."  Holmes 
v.  Tremper,  20  Johns.  (N.  Y.)  29,  11  Am.  Dec. 

23In  Wall  v.  Hinds,  4  Gray  (Mass.)  256,  64  Am. 
Dec.  64,  cisterns  and  water  and  gas  piping  in 
a  hotel  were  held  to  be  removable  as  partak- 
ing of  the  nature  of  both  trade  and  domestic 
fixtures.  „ 

In  Van  Ness  v.  Pacard,  2  Pet.  (U.  S.)  137. 
the  building  in  question  was  erected  by  the 
lessee  with  a  view  to  carrying  on  the  business 
of  a  dairyman,  and  likewise  for  the  residence 
of  the  lessee's  family  and  servants  engaged  in 
that  business.  Story,  J.,  after  remarking  that 
the  residence  of  the  family  was  auxiliary  to 
the  dairy  and  was  for  the  accommodation  and 
beneficial  operation  of  the  dairy  trade,  said: 
"  Surely  it  cannot  be  doubted  that  in  a  busi- 
ness of  this  nature,  the  immediate  presence  of 
the  family  and  servants  was  or  might  be  of 
very  great  utility  and  importance.  The  de- 
fendant was  also  a  carpenter,  and  carried  on 
his  business,  as  such,  in  the  same  building. 
It  is  no  objection  that  he  carried  on  two  trades 
instead  of  one.  There  is  not  the  slightest  evi- 
dence of  this  one  being  a  mere  cover  or  eva- 
sion to  conceal  another,  which  was  the 
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d  Agricultural  Fixtures. -It  was  held  in  the  celebrated  case  of 
Elwes  v  Maw,  that  the  right  of  the  tenant,  as  to  the  removal  of  ar tfcles 
or  structures  attached  to  the  land,  did  not  extend  to  those  attached  or 
erected  by  him  for  agricultural  purposes.  The  decision  in  this  case  has  been 
frequently  cn t.cised,*  and  has,  in  England,  been  rendered  somewhat  less 
important  by  the  passage  of  statutes  extending  the  rights  of  agricultural  ten 
ants  as  to  the  removal  of  fixtures.3 


principal  design;  and  unless  we  were  prepared 
to  say  (which  we  are  not)  that  the  mere  fact 
that  the  house  was  used  for  a  dwelling  house 
as  well  as  for  a  trade,  superseded  the  excep- 
tion in  favor  of  the  latter,  there  is  no  ground 
to  declare  that  the  tenant  was  not  entitled  to 
remove  it.  At  most,  it  would  be  deemed  only 
a  mixed  case,  analogous  in  principle  to  those 
before  Lord  Chief  Baron  Comyns  and  Lord 
Hardwicke;  and  therefore  entitled  to  the  bene- 
fit of  the  exception." 

See  also  Lawton  v.  Lawton,  3  Atk  13-  Dud 
ley  Warde,  Ambl.  113;  Lawton  v.  Salmon, 
1  H.  Bl.  259,  note  a,  mixed  cases  arising  be- 
tween persons  not  in  the  relation  of  landlord 
and  tenant. 

1.  Agricultural  Fixtures.  —  Elwes  v.  Maw,  3 
East  38.  In  this  case  a  tenant  in  agriculture 
had  erected  at  his  own  expense,  and  for  the 
more  necessary  and  convenient  occupation  of 
his  farm,  a  beast-house,  carpenter's  shop,  fuel- 
house,  carthouse,  pump-house,  and  foldyard 
wall,  which  buildings  were  of  brick  and  mor- 
tar, and  tiled,  and  let  into  the  ground.  Lord 
Ellenborough,  C.  J.,  after  reviewing  at  length 
the  previous  cases  upon  the  law  of  fixtures 
said:  "  But  the  case  of  buildings  for  trade 
has  been  always  put  and  recognized  as  a 
known,  allowed  exception  from  the  general 
rule  which  obtains  as  to  other  buildings; 
and  the  circumstance  of  its  being  so  treated 
and  considered  establishes  the  existence  of 
the  general  rule  to  which  it  is  considered 
as  an  exception.  To  hold  otherwise,  and  to 
extend  the  rule  in  favor  of  tenants  in  the  lati- 
tude contended  for  by  the  defendant,  would 
be,  as  appears  to  me,  to  introduce  a  dangerous 
innovation  into  the  relative  state  of  rights  and 
interests  holden  to  subsist  between  landlords 
and  tenants.  But  its  danger  or  probable  mis- 
chief is  not  so  properly  a  consideration  for  a 
court  of  law  as  whether  the  adoption  of  such  a 
doctrine  would  be  an  innovation  at  all;  and, 
being  of  opinion  that  it  would  be  so,  and  con' 
trary  to  the  uniform  current  of  legal  authori- 
ties on  the  subject,  we  feel  ourselves,  in 
conformity  to  and  in  support  of  those 
authorities,  obliged  to  pronounce  that  the  de- 
fendant had  no  right  to  take  away  the  erec- 
tions stated  and  described  in  this  case." 

2.  American  Decisions.  —  There  are  a  number 
of  dicta  in  cases  in  the  United  States 
adverse  to  Elwes  v.  Maiv,  3  East  38.  In 
Van  Ness  v.  Pacard,  2  Pet.  (U.  S.)  137, 
Story,  J.,  referring  to  Lord  Ellenborough's 
opinion,  said  that  "  the  distinction  is  certainly 
a  nice  one  between  fixtures  for  the  pur- 
poses of  trade  and  fixtures  for  agricultural 
purposes,  at  least  in  those  cases  where  the  sale 
of  the  produce  constitutes  the  principal  object 
of  the  tenant,  and  the  erections  are  for  the  pur- 
pose of  such  a  beneficial  enjoyment  of  the 
estate."    He  then  went  on  to  discuss  the  ap- 
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phcability  in  the  United  States,  on  grounds  of 
general  public  policy,  of  such  a  rule,  and  said 
that  in  view  of  the  fact  that  the  owner  of  the 
soil,  as  well  as  the  public,  has  every  motive  to 
encourage  the  tenant  to  devote  hirnself  to  agri- 
culture and  to  favor  any  erections  aiding  this 
result,  it  might  be  a  question  for  consideration 
whether  the  doctrine  of  that  case  ought  to  be 
assumed  by  the  federal  Supreme  Court  to  be  a 
part  of  the  jurisdiction  of  any  state,  in  the  ab- 
sence of  some  authoritative  practice  or  adjudi- 
cation in  that  state. 

In  Harkness  v.  Sears,  26  Ala.  493,  62  Am. 
Dec.  742,  it  was  said  that  in  the  United  States 
the  interest  of  the  owner  of  the  soil,  as  well  as 
public  policy,  requires  that  the  same  protec- 
tion which  the  common  law  of  England 
afforded  to  fixtures  erected  by  the  tenant  for 
the  purposes  of  trade  should  be  extended  to 
erections  for  agricultural  purposes.  See  alsc, 
for  a  dictum  to  the  same  effect,  Davis  v 
Eastham,  81  Ky.  116. 

In  Wing  v.  Gray,  36  Vt.  261,  which  involved 
the  right  of  the  lessee  of  a  farm  on  which  was  a 
hopyard,  but  no  poles,  to  remove  poles  placed 
by  him  on  the  ground  for  his  crop,  the  court 
criticized  Elwes  v.  Maw,  3  East  38,  but  said 
that  if  the  poles  in  question  were  so  placed  for 
mere  temporary  use  and  with  the  intention  to 
remove  them,  they  would  be  removable  under 
both  the  English  and  American  decisions. 
_  In  Carver  v.  Goagh,  153  Pa.  St.  225,  which 
involved  the  right  of  the  tenant  of  a  farm  to 
remove  buildings,  the  court,  by  Paxson,  C.  J., 
said  that  the  case  of  McCullough  v.  Irvine,  13 
Pa.  St.  438,  deciding  that  a  life  tenant  could 
not  remove  agricultural  fixtures  as  against  the 
remainderman,  was  not  conclusive  that  a  ten- 
ant for  years  would  not  have  such  right,  and 
refused  to  decide  this  latter  question,  owing  to 
the  fact  that  it  was  found  that  the  buildings 
were  erected  without  any  intention  of  re- 
moval. 

Mississippi  Decisions.  —  The  only  direct  ad- 
judication on  the  question  seems  to  have  been 
in  Mississippi,  where  it  was  held  in  McMath 
v.  Levy,  74  Miss.  450,  that  a  cotton  gin  could 
be  removed  by  one  purchasing  it  from  a  ten- 
ant, the  court,  per  Woods,  C.  J.,  saying: 
"  Against  the  general  doctrine  of  fixtures 
made  by  one  upon  the  premises  of  another 
there  have  always  been  generous  exceptions  in 
favor  of  trade,  manufactures,  and,  as  in  the 
case  before  us,  tenants.  The  placing  of  gins, 
condensers,  etc.,  on  plantations  cultivated 
largely  in  our  staple  product,  cotton,  are  essen- 
tial to  the  preparation  and  manufacture  of  the 
article  for  market;  and  the  rights  of  tenants, 
as  against  their  landlords,  are  not  to  be 
doubted."  See  also  the  earlier  case  of  Perk- 
ins v.  Swank,  43  Miss.  349. 

3.  English  Statutes.  —  14  &  15  Vict.,  c.  25,  and 
the  Agricultural  Holdings  Act  of  1S75  give  to 
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,  DOMESTIC  AND  ORNAMENTAL  FIXTURES.  -  Articles  annexed  to  the 
freehoS  for  Se  more  convenient  use  of  the  dwelling  thereon,  or  for  purposes 
f  nmiment  are  removable  by  the  tenant.1    Fixtures  of  this  class  as  in  the 
nfTrade  fixtureT  cannot  be  removed  if  their  removal  will  materially  injure 

^^^of^i^^^y^^ the  essential  character  of  the  artlcle 

rem?VDdEClSlONS  EXTENDING  RIGHT  OF  Removal.  -  In  a  few  cases  the 
riffht  of  removal  by  the  tenant  has  been  br9adly  stated  to  apply  to  every 
m rovemlnt  made  by  him  for  his  enjoyment  of  the  premises  which  can  be 
removed  ^thSut  injury  to  the  freehold,  without  reference  to  the  question 
wTether  it  is  merely  a  chattel  or  belongs  to  one  of  the  excepted  classes  of 
fixtures  above  referred  to.* 

the  tenants  of  lands  for  agricultural  and  pas- 
toral purposes  ihe  right  of  removal  of  certain 
classes  of  annexations  made  by  them,  or  the 
right  to  compensation  therefor.  See  Brown 
on  Fixtures,  pp.  26-39;  2  Smith  s  Lead.  Cas. 
(8th  Am.  ed.),  pt.  1,  p.  209. 

1  Domestic  and  Ornamental  Fixtures.  1  he 
cases  dealing  with  this  class  of  fixtures  are 
few  and  it  is  impossible  to  define  the  exact 
limits  of  the  rule  allowing  the  removal  of  such 
fixtures,  many  articles  which  would  now  be 
held  to  be  removable  having  been  held  in  the 
early  cases  to  be  irremovable.  See  Ewell  on 
Fixtures  132  et  seq.\  2  Taylor  on  Landlord  and 
Tenant  (8th  ed.)  153- 

The  Ground  of  the  Right  to  remove  orna- 
mental fixtures  is  stated  to  be  that  they  are 
considered  as  put  there  by  the  tenant  merely 
for  his  temporary  domestic  use.  Kindersley, 
V  C  in  Gibson  v.  Hammersmith,  etc.,  K. 
Co.,  2  Dr.  &  Sm.  603,  1  N.  R.  30S,  32  L-  J-  Ch- 
337,  9  Jur.  N.  S.  221,  8  L.  T.  N.  S.  43,  "  W. 

%2  Removal  Must  Not  Injure  Realty.  —  Grymes 
v  Boweren,  4  M.  &  P.  143.  &  BinS-  437,  19  E. 
C  L.  123,  8  L.  T-  C.  P.  140,  31  Rev.  Rep.  460; 
Wall  v.  Hinds,  4  Gray  (Mass.)  256,  64  Am. 
Dec  64;  Hanrahan  v.  O'Reilly,  102  Mass.  201; 
Arabs  v.  Hill,  13  Mo.  App.  585- 

In  Buckland  v.  Butterfield,  4  Moo.  440,  2 
Brod.  &  B.  54,  6  E.  C.  L.  35,  22  Rev.  Rep.  649, 
it  was  held  that  a  conservatory  erected  on  a 
brick  foundation,  affixed  to  and  communicat- 
ing by  windows  and  doors  with  rooms  in  a 
dwelling  house,  could  not  be  removed  by  a 
tenant  for  years  who  had  a  reversion  in  fee 
after  the  death  of  his  lessor.  In  this  case,  not 
only  the  resulting  injury  to  the  house,  but  also 
the  fact  that  the  conservatory  was  an  integral 
part  of  the  house,  apparently  affected  the  de- 
cision. .  . 

Question  of  Injury  for  Jury.  —  In  Avery  v. 
Cheslyn,  3  Ad.  &  El  75,  30  E.  C.  L.  35,  it  was 
held  that  it  was  proper  to  leave  to  the  jury  the 
-question  whether  an  ornamental  cornice  was 
so  affixed  to  the  freehold  as  to  be  removable 

without  injury  thereto. 
3.  Removal  Must  Not  Destroy  Chattel.  —  Wall 

v.  Hinds,  4  Gray  (Mass.)  256,  64  Am.  Dec.  64; 

Hanrahan  v.  O'Reilly,  102  Mass.  201. 
What  Are  Domestic  and  Ornamental  Fixtures.  — 

The  following  articles  have  been  held  to  be 

removable  as  being  within  the  rule: 

Chimneypieces.    Exp.  Quincy,  I  Atk.  477; 

Lawton  v.  Lawton,  3  Atk.  13;  Lawton  v.  Sal- 
mon, 1  H.  Bl.  260,  note  a.    In  the  later  cases, 

however,  chimneypieces  are  held  to  be  remov 


able  only  when  they  are  of  an  ornamental 
character.  Elwes  v.  Maw,  3  East  53;  Leach 
v.  Thomas,  7  C.  &  P.  327,  32  E.  C.  L.  527; 
Bishop  v.  Elliott,  n  Exch.  113. 

Cisterns  and  sinks,  though  fastened  by 
nails,  or  set  into  the  floor  by  cutting  away  the 
boards.  Wall  v.  Hinds,  4  Gray  (Mass.)  256,  64 
Am.  Dec.  64. 

A  fireframe  in  a  fireplace.  Gaffield  v.  Hap- 
good.  17  Pick.  (Mass.)  192,  28  Am.  Dec.  290. 

Gas  fixtures,  such  as  a  gasometer  and  the 
apparatus  for  generating  gas.  Hays  v. 
Doane,  11  N.  J.  Eq.  84. 

Hangings,  chimney  glasses,  or  pier  glasses. 
Beck  v.  Rebow,  1  P.  Wms.  94. 

Pipes  for  either  gas  or  water.  Wall  v. 
Hinds,  4  Gray  (Mass.)  256,  64  Am.  Dec.  64. 

Pumps.  Grymes  v.  Boweren,  4  M.  &  P. 
143,  6  Bing.  437,  19  E.  C.  L.  123,  8  L.  J.  C.  P. 
140,  31  Rev.  Rep.  460;  McCracken  v.  Hall,  7 

Ind-  30.  '  . 

Stoves,  grates,  and  wainscoting  fastened  by 
screws.  Grymes  v.  Boweren,  6  Bing.  437,  19 
E.  C.  L.  123. 

Stoves,  ranges,  ovens,  boilers,  and  other  ar- 
ticles of  household  use.  Roffey  v.  Henderson, 
17  Q.  B.  575,  79  E.  C.  L.  575.  21  L.  J.  Q.  B. 
49,  16  Jur.  84. 

4.  Dicta  Extending  Rights  of  Kemoval  —  New- 
York  Cases.  —  King  v.  Wilcomb,  7  Barb.  (N.  Y.) 
263;  Dubois  v.  Kelly,  10  Barb.  (N.  Y.)  500. 

In  Ombony  v.  Jones,  19  N.  Y.  234,  Corn- 
stock,  J.,  criticised  the  statement  in  Dubois  v. 
Kelly,  10  Barb.  (N.  Y.)  500,  that  any  person 
having  a  temporary  interest  in  land  may  re- 
move additions  or  improvements  placed  by 
him  upon  it  for  its  better  use  and  enjoyment, 
saj  ing  that  the  adjudged  cases  do  not  sustain 
a  doctrine  so  general  and  that  the  general 
maxim  of  the  law  that  whatever  is  fixed  to  the 
realty  becomes  a  part  of  it  is  the  rule  even  in 
relation  to  landlord  and  tenant. 

Missouri  Cases.  —  "  Whatever  erections  he  [the 
lessee]  made  while  in  possession  of  the  prem- 
ises, for  the  more  beneficial  enjoyment  of  the 
same,  he  had  a  right  to  remove  before  the  ex- 
piration of  the  term,  provided  they  could  be 
severed  without  material  injury  to  the  free- 
hold. As  between  landlord  and  tenant,  the 
rule  in  regard  to  the  removal  of  fixtures  is 
most  liberally  construed  in  favor  of  the  latter. 
As  the  landlord  pays  nothing  for  the  improve- 
ments put  up  by  the  tenant,  policy  and  justice 
demand  that  the  tenant  should  be  allowed  to 
remove  the  additions  or  improvements  unless 
the  removal  would  operate  to  the  prejudice 
of  the  inheritance,  by  leaving  it  in  a  worse 
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the  tern,.,  or  before  he  surrenders  postX' on'the "pi^oTo?^ 

without  foundation  was  removable,  the  court 

**  i.  ill  ,',the  tenant  mav  remove  from  the 
treenold  all  improvements  erected  by  him  the 
removal  of  which  will  not  injure  the  premises 
or  put  them  in  a  worse  plight  than  they  were 
in  when  he  took  possession." 

Erection  for  School  Purposes.  -  In  Wittenmeyer 
v.  Board  of  Education.  10  Ohio  Cir.  Ct  Reo 
119  6  Ohio  Cir.  Dec.  258,  it  was  held  that  a 
building  erected  for  school  purposes  by  a 
school  board  on  leased  land  might  be  removed 
the  court  saying  that  it  saw  no  distinction  be- 
tween a  building  erected  for  trade  purposes 
and  one  for  school  purposes. 

1.  Removal  Must  Be  During  Term  —  England 
-Dudley  *  Warde,  Ambl.  113;  Minshall  v. 
Lloyd,  2  M.  &  W.  450;  Lyde  v.  Russell,  1  B 
&  Ad.  394,  20  E.  C.  L.  407. 

Canada.  —  Harrison  v.  Smith,  10  Nova 
Scotia  516. 

Indiana  —  Griffin  v.  Ransdell,  71  Ind.  440 
Kentucky.  —  Thomas  v.  Crout,  5  Bush  (Kv  ) 

39- 

Maine.  —  Sullivan  v.  Carberry,  67  Me  <ni 
Massachusetts.  -  Gaffield  v.  Hapgood  17 
Pick •  (MassO .192.  28  Am.  Dec.  290;  Watriss  v 
Cambridge  First  Nat.  Bank,  124  Mass.  571  26 
Am.  Rep.  694;  Bliss  v.  Whitney,  9  Allen 
(Mass.)  n4,  85  Am.  Dec.  745.  V 

Michigan.  —  Stokoe  v.  Upton,  40  Mich.  581 
29  Am.  Rep.  560.  ' 
Mississippi.  —  Tate  v.  Blackburne,  48  Miss  1 
Aew  //amps  hi  re.  —Conner  v.  Coffin  22  N* 
H.  541. 

Vermont.  —  Preston  v.  Briggs,  16  Vt.  124 
And  see  authorities  infra. 
Reasonable  Time  After  Expiration  of  Term  — 
1  here  are  a  few  dicta  to  the  effect  that  the  ten- 
ant has  a  "  reasonable  time  "  after  the  expira- 
tion  of   the   term   in  which  to  remove  his 
fixtures.    Shellar  v.  Shivers,  171  Pa   St  160 
dictum  of  lower  court;   Walsh  v.  Sichler  20 
Mo.  App.  374;  Berger  v.  Hoerner.  36  111  Add 
360.  vv' 

In  Burk  Hollis,  98  Mass.  55,  it  was  said 
that  even  if,  in  view  of  the  ponderous  charac- 
ter of  the  structure,  the  tenant  need  not  have 
it  wholly  removed  before  the  end  of  the  lease 
yet  six  weeks  thereafter  was  an  unreasonable 
time  for  him  to  wait  before  beginning  to  re- 
move it. 

In  South  Dakota  it  has  been  provided  by- 
statute  (Comp.  Laws  1887,  §  3206)  that  the 
right  of  the  tenant  to  remove  trade  and  orna- 
mental fixtures  is  limited  to  "  any  time  during 
the  continuance  of  his  term." 

Severance  by  Landlord.  —  The  title  to  articles 
left  by  the  tenant  after  the  expiration  of  his 
term  does  not  revest  in  the  tenant  because  the 
landlord  severs  them  from  the  realty  Lvde 
v  Russell,  1  B.  &  Ad.  394.  20  E.  C.  L.  407 
btokoe  v.  Upton,  40  Mich.  581,  29  Am  ReD* 
5*0.  '        '  v' 

2.  Before  Surrender  of  Premises.  —  The  right  of 
a  tenant  to  recover  trade  fixtures  must  be 
exercised  while  in  possession  under  his  lease, 
unless,  by  some  agreement  with  the  landlord! 
the  right  of  removal  is  preserved. 
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condition  than  when  he  took  possession." 
Bircher  Parker,  40  Mo.  118.  And  to  the 
same  effect  are  Lacey  v.  Giboney,  36  Mo  320 
and  Ambs  v.  Hill,  13  Mo.  App.  585. 

Massachusetts  Cases.  —  In  Whiting  v.  Brastow 
4  Pick.  (Mass.)  310,  after  stating  the  rule  in 
this  general  way,  it  was  held  that  it  applied  to 
the  case  of  a  padlock,  used  for  securing  a  corn- 
house,  and  movable  boards,  fitted  and  used  for 
putting  up  corn  in  bins.  This  case  has  been 
cited  as  an  authority  in  favor  of  the  right  to 
remove  agricultural  fixtures,  but  the  fact  that 
-  they  were  of  that  character  was  not  alluded  to 
by  the  court. 

In  Bliss  v.  Whitney,  9  Allen  (Mass.)  114,  %c 
Am   Dec.  745,  Gray,  J.,  said  that  articles  an- 
nexed by  a  tenant  for  purposes  of  trade,  "  or 
some  other  immediate  or  temporary  uses,"  or 
for  ornament,  may  be  severed  from  the  land 
by  the  tenant  while  he  remains  in  possession 
With  this  broad  language  may  be  compared 
the  definition  of  domestic  fixtures  given  by 
Bigelow,  J.,  in  Wall  v.  Hinds,  4  Gray  (Mass  ) 
271,  64  Am.  Dec.  64,  as  those  articles  put  up 
for  ornament  or  the  "  more  convenient  use  of 
the  premises."    In  Hanrahan  v.  O'Reilly,  102 
Mass.  201,  however,  Ames,  J.,  speaks  of  do- 
mestic fixtures  as  articles  annexed  for  "  do- 
mestic convenience,"  and  it  is   doubtful  if 
domestic  fixtures  can  be  said  to  include  all  ar- 
ticles attached  for  "  immediate  or  temporary 
use."    If  this  be  so,  the  language  of  Gray,  J. 
seems  to  point  to  an  extension  of  the  right's  of 
removal  to  fixtures  other  than  those  included 
in  the  recognized  excepted  classes,  or  it  may 
be  that  he  considered  articles  annexed  "  for 
immediate  or  temporary  use  "  as  still  retain- 
ing their  character  of  chattels. 

In  Other  States  like  dicta  are  to  be  found 
In  Ross  v.  Campbell,  9  Colo.  App.  38,  it  was 
held  that  a  tile  floor,  laid  in  a  building  used 
as  a  saloon,  and  an  electric-lighting  apparatus 
are  removable  by  the  tenant,  the  court  quoting 
1  Washburn  on  Real  Property  (4th  ed.)  27,  to 
the  effect  that  as  a  general  proposition  what- 
ever a  tenant  affixes  may  be  removed  by  him 
provided  it  can  be  done  without  material  in- 
jury to  the  freehold  — a  statement  in  support 
of  which  that  distinguished  author  cites  no 
authorities. 

In  Hedderich  v.  Smith,  103  Ind.  203,  53  Am 
Rep.  509,  it  was  stated  that  a  tenant  who,  for 
the  better  enjoyment  of  the  premises,  erects 
buildings  thereon  may  remove  them  at  any 
time  before  his  tenancy  ceases,  if  the  removal 
can  be  accomplished  without  permanent  in- 
jury to  the  freehold.  This  was  the  case  of  a 
building  erected  for  saloon  purposes,  and  the 
court  subsequently  referred  to  the  right  of  re- 
moval of  "  trade  fixtures." 

In  Slate  v.  Whitener,  93  N.  Car.  590,  a 
prosecution  of  a  tenant  for  injuring  the  prem- 
ises, it  was  stated  obiter  that  a  tenant  has  a 
right  to  remove  fixtures  put  on  the  prem- 
ises by  himself  for  his  own  convenience  and 
comfort. 

In  Lanphere  v.  Lowe,  3  Neb.  131,  where  it 
was  held  that  a  building  set  on  blocks  and 
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(2)  Rights  of  Tenant  Holding  Over.  —  The  rights  of  the  tenant,  however, 
before  surrender  of  possession,  after  expiration  of  the  lease,  have  been  a 
matter  of  some  question,  but  the  weight  of  authority  seems  to  be  that  he  then 
has  the  right  of  removal,  even  though  he  holds  over  without  permission  of 
the  landlord.1 


England.  —  Lyde  v.  Russell,  i  B.  &  Ad.  394, 

20  E.  C.  L.  407- 

United  States.  —  Sampson  v.  Camperdown 
Cotton  Mills,  64  Fed.  Rep.  939- 

Illinois.  —  Donnelly  v.  Thieben,  9  111.  App. 

49S/owa.  —  Dostal  v.  McCaddon,  35  Iowa  318. 

Maine,  —  Davis   v.  Buffum,    51    Me.  160; 
Dingley  v.  Buffum,  57  Me.  381. 

Maryland.  —  Carlin  v.  Ritter,  68  Md.  478,  6 

Am.  St.  Rep.  467.  ^ 

Massachusetts,  —  Mclver  v.  Estabrook,  134 
Mass.  550;  Bliss  v.  Whitney,  9  Allen  (Mass.) 
114,  85  Am.  Dec.  745. 

Nebraska.  —  Free  v.  Stuart,  39  Neb.  220; 
Friedlander  v.  Ryder,  30  Neb.  783;  Fuller  v. 
Brownell,  48  Neb.  145. 

New  Hampshire.  —  State  v.  Elliot,  11  N.  H. 

°New  York. — Talbot  v.  Cruger,  151  N.  Y. 
120;  Peck  v.  Knox,  1  Sweeny  (N.  Y.)  311. 
Vermont.  —  Preston  v.  Briggs,  16  Vt.  124. 
West  Virginia.  —  Childs  v.  Hurd,  32  W.  Va. 

68 

Wisconsin. — Josslyn  v.  McCabe,  46  Wis. 
591;  Beloit  Second  Nat.  Bank  v.  O.  E.  Merrill 
Co.",  69  Wis.  501. 
See  also  cases  in  next  note. 
"  The  position  sustained  by  the  overwhelm- 
ing weight  of  authority,  both  English  and 
American,  and  ancient  and  modern,  is  that 
where  a  tenant  quits  possession  or  surrenders 
the  premises  unqualifiedly  to  his  landlord 
without  removing  or  reserving  his  fixtures,  he 
is  underslood  to  make  a  dereliction  of  them  to 
his  landlord;  and  the  few  cases  in  which  the 
right  of  property  in  fixtures  has  been  held  to 
remain  unchanged  after  the  termination  of 
the  tenancy  and  the  surrender  of  possession  of 
the  premises  by  the  tenant  rest  upon  the  par- 
ticular attendant  circumstances,  and  may  be 
regarded  as  exceptional,  and  they  do  not  in- 
validate the  general  rule."  Miller,  J.,  in  Car- 
lin v.  Ritter,  68  Md.  486,  6  Am.  St.  Rep.  467. 

Contrary  Decisions.  —  Holmes  v.  Tremper,  20 
Johns.  (N.  Y.)  29,  11  Am.  Dec.  238,  and  Law- 
rence v.  Kemp,  1  Duer(N.  Y.)  363,  which  ap- 
parently assert  the  tenant's  right  to  remove 
even  after  surrender  of  the  premises,  are  cer- 
tainly no  longer  law. 

Ground  of  Rule.  —  The  loss  of  the  right  of  re- 
moval by  surrender  of  the  premises  is  gener- 
ally placed  on  the  ground  that  the  tenant 
thereby  shows  an  intention  to  abandon  or 
dedicate  the  fixtures  to  the  landlord.  Young- 
blood  v.  Eubank,  68  Ga.  634;  McCracken  v. 
Hall,  7  Ind.  30;  Hedderich  v.  Smith,  103  Ind. 
203,  53  Am.  Rep.  509;  Beckwith  v.  Boyce,  9 
Mo.  560;  Dubois  v.  Kelly,  10  Barb.  (N.  Y.) 
496;  Childs  v.  Hurd,  32  W.  Va.  68. 

"  The  right  of  the  tenant  to  remove  is  a 
privilege  conceded  to  him  for  reasons  of  pub- 
lic policy,  and  may  be  waived  by  him,  and 
will  be  regarded  as  abandoned  by  any  acts 
inconsistent  with  a  claim  to  the  buildings  as 
distinct  from  the  land,  and  upon  abandonment 
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of  the  right  by  the  tenant,  fixtures  erected  by- 
him  immediately  become  the  property  of  the 
landlord  as  a  part  of  the  land.  A  surrender 
of  the  premises,  after  the  expiration  of  the 
lease,  is  such  an  abandonment  as  vests  the- 
title  in  the  landlord."  Allen,  J.,  in  Loughran- 
v.  Ross,  45  N.  Y.  792,  6  Am.  Rep.  173. 

Contrary  View. —  But  in  Gibson  v.  Hammer- 
smith, etc.,  R.  Co.,  2  Dr.  &  Sm.  603,  1  N.  R.. 
305,  32  L.  J.  Ch.  337,  9  Jur.  N.  S.  221,  8  L.  T. 
N.  S.  43,  11  W.  R.  299,  Kindersley,  V.  C, 
severely  criticised  this  theory  that  the  reason, 
for  the  loss  of  the  right  of  removal  by  the  sur- 
render of  possession  at  the  end  of  the  term  is. 
that  the  tenant  is  supposed  to  have  intended 
to  present  the  fixtures  to  the  landlord,  and 
stated  it  as  his  opinion  that  they  go  to  the 
landlord  merely  because  they  are  affixed  to 
the  freehold  and  a  part  thereof;  and  he  went 
on  to  say  that  if  the  abandonment  theory  is 
correct  it  might  as  well  be  applied  to  the  case 
of  mere  chattels  left  lying  on  the  premises  by- 
the  tenant. 

1.  Eights  of  Tenant  Holding  Over  —  English- 
Cases.  —  In  view  of  the  importance  of  the  ques- 
tion and  the  uncertainty  which  seems  to  exist 
as  to  what  rights  of  removal  belong  to  a  ten- 
ant holding  over,  it  seems  advisable  to  set  out 
the  English  decisions  at  some  length,  though 
their  vagueness  of  expression  is  responsible  to- 
some  extent  for  the  existing  uncertainty. 

In  Penton  v.  Robart,  2  East  88,  it  was  held 
that  a  tenant  who  had  remained  in  possession 
after  the  expiration  of  the  term  had  the  right 
to  take  away  his  fixtures.  Lord  Kenyon  said: 
"  He  was  in  fact  still  in  possession  of  the 
premises  at  the  time  the  things  were  taken 
away,  and  therefore  there  is  no  pretense  to 
say  that  he  had  abandoned  his  right  to  them." 

During  Possession  as  Tenant.  —  In  Weeton 
v.  Woodcock,  7  M.  &  W.  14,  a  term  under  a 
lease  had  been  forfeited  by  the  bankruptcy  of 
the  lessee,  and  the  lessor  entered  upon  the 
assignees  to  enforce  the  forfeiture.  It  was- 
held  that  they  might  have  a  reasonable  time 
to  remove  fixtures,  and  Baron  Alderson  said 
that  "  the  tenant's  right  to  remove  fixtures 
continues  during  his  original  term,  and  during 
such  further  period  of  possession  by  him  as  he 
holds  the  premises  under  a  right  still  to  con- 
sider himself  as  tenant."  To  the  same  effect 
is  Ex  p.  Stephens,  47  L.  J.  Bankr.  22,  7  Ch. 
Div.  127,  37  L.  T.  N.  S.  613,  26  W.  R.  136. 
See  also  Barff  v.  Probyn,  64  L.  J.  Q.  B.  557,  73 
L.  T.  N.  S.  118. 

In  Leader  v.  Homewood,  5  C.  B.  N.  S.  546, 
94  E.  C.  L.  546,  Mr.  Justice  Willes,  comment- 
ing on  these  latter  cases,  said:  "  It  is,  per- 
haps, not  easy  to  understand  fully  what  is  the 
exact  meaning  of  this  rule,  and  whether  or 
not  it  justifies  a  tenant  who  has  remained  in 
possession  after  the  end  of  his  term,  and  so 
become  a  tenant  at  sufferance,  in  severing  the 
fixtures  during  the  time  he  continues  in  pos- 
session as  such  tenant."  See  also  similar 
comments  in  Dreble  v.  M'Mullen,  8  Ir.  C.  L„. 
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(3)  Tenancy  of  Uncertain  Duration.  —  Where  the  tenancy  is  of  uncertain 
duration  or  determinable  on  a  contingency,  the  tenant  is  allowed  a  reasonable 
time  thereafter  for  the  removal  of  the  fixtures.1 


Rep.  N.  S.  355,  and  in  Ex  p.  Brook,  10  Ch. 
Div.  100. 

In  Mackintosh  v.  Trotter,  3  M.  &  W.  184, 
Baron  Parke,  after  stating  that  whatever  is 
planted  in  the  soil  belongs  to  the  soil,  re- 
marked that  "  the  tenant  has  the  right  to  re- 
move fixtures  of  this  nature  during  his  term, 
or  during  what  may,  for  this  purpose,  be  con- 
sidered as  an  excrescence  on  the  term."  He 
also  referred  to  Minshall  v.  Lloyd,  2  M.  &  W. 
450,  as  authority,  wherein  he  stated  that  "  the 
right  of  a  tenant  is  only  to  remove  during  his 
term  the  fixtures  he  may  have  put  up,  and  so 
to  make  them  cease  to  be  any  longer  fixtures." 

Comments  on  Preceding  Cases.  —  In  Ex  p. 
Brook,  10  Ch.  Div.  loo,  Thesiger,  L.  J.,  in  dis- 
cussing the  effect  of  the  surrender  of  the  lease 
by  the  tenant  on  his  right  of  removal,  said, 
after  criticising  the  vagueness  of  the  state- 
ments in  Weeton  v.  Woodcock,  7  M.  &  W.  19, 
and  Mackintosh  v.  Trotter,  3  M.  &  W.  184: 
"  It  may  be  that  in  cases  where  a  tenant  holds 
over  after  the  expiration  of  a  term  certain 
under  a  reasonable  supposition  of  consent  on 
the  part  of  his  landlord,  or  in  the  case  where 
an  interest  of  uncertain  duration  comes  sud- 
denly to  an  end,  and  the  tenant  keeps  posses- 
sion for  such  reasonable  time  only  as  would 
enable  him  to  sever  his  fixtures  and  to  remove 
them  with  his  goods  and  chattels  off  the  de- 
mised premises,  or  even  in  cases  where  the 
landlord  exercises  a  right  of  forfeiture,  and  the 
tenant  remains  on  the  premises  for  such  rea- 
sonable time  as  last  referred  to,  the  law  would 
presume  a  right  to  remove  tenant  s  fixtures 
after  the  expiration  or  determination  of  the 
tenancy." 

In  Watriss  v.  Cambridge  First  Nat.  Bank, 
124  Mass.  571,  26  Am.  Rep.  694,  Endicott,  J., 
after  reviewing  the  English  cases,  said  that  it 
was  clear  from  them  "  that  the  right  of  a  ten- 
ant, in  possession  after  the  end  of  his  term,  to 
remove  fixtures  within  a  reasonable  time  does 
not  rest  merely  on  the  fact  that  he  is  in  occu- 
pation, or  has  not  evinced  an  intention  to 
abandon,  but  because  he  is  still,  in  contempla- 
tion of  law,  in  occupation  as  tenant  under  the 
•original  lease,  and,  as  Baron  Parke  says, 
under  what  may  be  considered  an  excrescence 
on  the  term,  that  is,  as  tenant  at  sufferance." 

American  Decisions.  —  In  Wright  t>.  Macdon- 
nell,  88  Tex.  140,  it  was  said,  adopting  the 
language  of  Baron  Parke,  that  a  tenant  may 
remove  his  fixtures  after  the  term  "  while  in 
possession  of  the  demised  premises,  under 
some  license  or  agreement,  which  creates 
what  has  been  called  an  '  excrescence  '  upon 
the  term." 

The  statement  in  Weeton  v.  Woodcock,  7  M. 
&  W.  14,  that  the  tenant's  right  of  removal 
continues  so  long  as  he  holds  the  premises 
under  a  right  still  to  consider  himself  as  ten- 
ant has  been  practically  adopted  in  several 
American  cases.  Merritt  v.  Judd,  14  Cal.  59; 
Morey  v.  Hoyt,  62  Conn.  542;  Youngblood  v. 
Eubank,  68  Ga.  630;  Loughran  v.  Ross,  45  N. 
Y.  792,  6  Am.  Rep.  173;  Chiids  v.  Hurd,  32 
W.  Va.  66.    Of  these  American  cases,  Merritt 


v.  Judd,  14  Cal.  59,  alone  considers  the  mean- 
ing of  this  rule,  and  there  it  is  evidently 
assumed  that  a  tenant  by  sufferance  is  not 
holding  "  under  a  right  still  to  consider  him- 
self a  tenant,"  and  hence  has  no  right  of 
removal. 

Holding  Over  Without  Consent.  —  In  Lewis 
v.  Ocean  Nav.,  etc.,  Co.,  125  N.  Y.  341,  the 
right  of  removal  claimed  was  under  an  express 
agreement,  but  the  case  is  evidently  conclu- 
sive in  favor  of  a  tenant  by  sufferance  to  re- 
move trade  fixtures.  In  that  case  Peckham, 
J.,  said:  "  There  is  no  reason  why  the  right 
should  be  lost  before  he  quits  possession  as 
tenant,  even  though  he  holds  over.  The  rule 
is  based  upon  a  question  of  public  policy, 
which  suggests  that  the  tenant  shall  remove 
during  his  term,  i.  e.,  while  in  posses- 
sion as  a  tenant,  whatever  he  has  the  right 
to  remove  at  all,  so  that  the  landlord  may 
be  himself  protected  and  so  that  the  tenant 
shall  not  be  permitted,  after  his  surren- 
der of  possession,  to  enter  upon  the  pos- 
session of  the  landlord  or  his  succeeding 
tenant  and  remove  what  he  might  have  taken 
before,  but  which  by  leaving  he  has  tacitly 
abandoned,  and  which  the  landlord  may  al- 
ready have  let  to  his  succeeding  tenant. 
A  regard  for  such  succeeding  interests  re- 
quires the  adoption  of  a  rule  necessitating  the 
removal  of  fixtures  during  the  time  of  posses- 
sion, but  not  in  all  cases  during  the  running 
of  the  term." 

In  Brown  v.  Reno  Electric  Light,  etc.,  Co., 
55  Fed.  Rep.  229,  it  was  stated  that  in  case  the 
tenant  holds  over  after  the  term  without  a 
new  lease,  he  has  the  same  right  of  removal 
so  long  as  he  remains  in  possession,  and  on 
being  evicted  on  summary  proceedings  on  ac- 
count of  such  holding  over  he  is  entitled  to 
take  the  fixtures  with  him. 

In  Pennsylvania  it  seems  that  the  tenant 
holding  over  has  no  right  of  removal  unless 
the  circumstances  imply  an  extension  of  the 
lease.  Davis  v.  Moss,  38  Pa.  St.  346;  Darrah 
v.  Baird,  101  Pa.  St.  265. 

Holding  Over  by  Consent.  —  That  the  tenant 
holding  over  with  the  consent  of  the  landlord 
has  the  right  of  removal,  see,  besides  the 
above  cases,  Finney  v.  St.  Louis,  39  Mo.  178; 
Bircher  v.  Parker,  40  Mo.  118,  43  Mo.  443. 

1.  Tenancy  of  Uncertain  Duration.  —  Martin  v. 
Roe,  7  El.  &  Bl.  237,  90  E.  C.  L.  237;  Cromie 
v.  Hoover,  40  Ind.  49;  Sullivan  v.  Carberry, 
67  Me.  531;  Northern  Cent.  R.  Co.  v.  Canton 
Co.,  30  Md.  347;  Watriss  v.  Cambridge  First 
Nat.  Bank,  124  Mass.  571,  26  Am.  Rep.  694; 
Ellis  v.  Paige,  I  Pick.  (Mass.)  43;  Doty  v.  Gor- 
ham,  5  Pick.  (Mass.)  487,  16  Am.  Dec.  417; 
Ombony  v.  Jones,  19  N.  Y.  234;  Loughran  v. 
Ross,  45  N.  Y.  792,  6  Am.  Rep.  173. 

What  Constitutes  Reasonable  Time.  —  See  An- 
toni  v.  Belknap,  102  Mass.  193. 

Effect  of  Statute  Requiring  Notice  to  Quit.  —  In 
Erickson  v.  Jones,  37  Minn.  459,  the  court 
stated  that  the  allowance  of  a  reasonable  time 
after  the  termination  of  the  lease  in  cases 
where  the  tenure  thereunder  is  uncertain  did 
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(4)  Surrender  of  Term.  —  The  tenant  loses  his  rights  of  removal  by  sur- 
rendering the  term. 1 

(5)  Forfeiture  of  Lease.  —  The  right  of  removal  is  lost  by  forfeiture  of  the 

(6)  Removal  Prevented  by  Landlord.  —  The  tenant  does  not  lose  his  right 
of  removal  if  the  removal  is  prevented  by  the  landlord.3 

(7)  Renewal  of  Lease.  —  The  renewal  of  a  lease  without  any  stipulation  as 
to  the  removable  fixtures  on  the  premises  has  been  generally  held  to  be  an 
abandonment  by  the  tenant  of  his  right  of  removal,  but  the  authorities  in  the 
United  States  are  not  entirely  in  accord  on  this  point.4    This  rule,  moreover, 


not  seem  applicable  where,  as  in  that  state,  by 
statute,  leases  at  will  can  be  terminated  only 
after  reasonable  notice,  as  there  the  time  limit 
for  the  expiration  of  the  term  is  generally  ren- 
dered sufficiently  definite  to  require  the  re- 
moval before  such  expiration.  In  this  case 
the  tenant  was  ejected  from  the  premises  after 
due  notice  to  quit  and  for  default  in  payment 
of  rent,  and  in  the  proceedings  for  forcible 
detainer  it  was  found  that  he  was  so  in 
arrears,  that  due  notice  to  quit  had  been 
served  on  him  as  a  tenant  at  will,  and  that  he 
was  ejected  under  process  served  months 
thereafter,  so  that  he  had  ample  notice  and 
opportunity  to  remove  the  fixture  before  he 
was  dispossessed. 

1.  Surrender  of  Term.  —  London,  etc.,  Loan, 
•etc.,  Co.  v.  Drake,  6  C.  B.  N.  S.  798,  95  E.  C. 
L.  798;  Thropp's  Appeal,  70  Pa.  St.  395; 
Walsh  t.  Sichler,  20  Mo.  App.  374;  Talbot  v. 
Whipple,  14  Allen  (Mass.)  177;  Ex  p. 
Stephens,  7  Ch.  Div.  127;  Exp.  Brook,  10  Ch. 
Div.  100. 

And  the  fact  that  the  lessee,  after  his  sur- 
render, becomes  assignee  of  a  subsequent 
lease  does  not  revive  his  rights  of  removal. 
Shepard  v.  Spaulding,  4  Met.  (Mass.)  41°- 

2.  Forfeiture  of  Lease,  —  Pugh  v.  Arton,  38  L. 
J.  Ch.  619;  Kutter  v.  Smith,  2  Wall.  (U.  S.) 
491;  Whipley  v.  Dewey,  8  Cal.  36;  Morey  v. 
Hoyt,  62  Conn.  542;  Massachusetts  Nat.  Bank 
v.  Shinn,  18  N.  Y.  App.  Div.  276. 

In  Ex  p.  Hemenway,  2  Lowell  (U.  S.)  496,  it 
was  held  that  by  the  law  of  Massachusetts  the 
right  to  remove  fixtures  is  not  absolutely  lost 
Tjy  nonpayment  of  rent  and  notice  to  quit,  and 
Lowell,  J.,  questioned  the  doctrine  that  a  for- 
feiture and  re-entry  destroy  the  right  to  sever 
and  remove  fixtures,  citing  Stansfeld  v.  Ports- 
mouth, 4  C.  B.  N.  S.  120,  93  E.  C.  L.  120. 
This  latter  case,  however,  turned  entirely  on 
the  covenants  in  the  lease. 

Enforcement  of  Forfeiture  Necessary.  —  But  the 
mere  occurrence  of  a  cause  of  forfeiture  is  not 
generally,  it  seems,  enough;  there  must  be  an 
enforcement  of  the  right  of  forfeiture  by  a  re- 
entry or  something  equivalent  thereto.  Paine 
v.  Coffin,  2  Cleve.  L.  Rep.  (Ohio)  1,  4  Ohio 
Dec.  (Reprint)  351;  Keogh  v.  Daniell,  12  Wis. 
163. 

In  Minshall  v.  Lloyd.  2  M.  &  W.  450,  there 
was  a  recovery  in  ejectment  under  a  proviso 
•for  re-entry;  in  Weeton  v.  Woodcock,  7  M.  & 
W.  14,  there  was  a  re-entry;  in  Morey  v.  Hoyt, 
'62  Conn.  542,  there  was  a  dispossession  under 
summary  proceedings;  and  in  Friedlander  v. 
Ryder,  30  Neb.  785,  there  was  an  ouster  under 
•writ  of  restitution  for  nonpayment  of  rent. 

In  Ex  p.  Hemenway,  2  Lowell  (U.  S.)  496, 
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there  was  only  a  notice  to  quit,  but  the  lan- 
guage of  the  opinion  would  seem  to  justify  a 
similar  ruling,  even  if  there  were  an  actual  re- 
entry. 

Pennsylvania  Rule.  —  In  Davis  v.  Moss,  38 
Pa.  St.  346,  it  was  held  that  after  the  forfeiture 
by  the  tenant  of  his  rights  under  a  mining 
lease  by  discontinuance  of  mining  operations, 
the  tenant  had  no  right  to  remove  mining  ma- 
chinery on  the  premises,  and  that  the  fact  that 
there  had  been  no  re-entry  was  immaterial, 
but,  as  the  court  points  out,  the  law  of  Penn- 
sylvania is  peculiar  in  not  requiring  a  re-entry 
to  enforce  a  forfeiture. 

3.  Removal  Prevented  by  Landlord.  —  Where 
the  landlord  enjoins  his  tenant  from  removing 
fixtures,  the  tenant  is  allowed  a  reasonable 
time  in  which  to  remove  the  fixtures  after  the 
injunction  is  dissolved,  though  in  the  mean- 
while the  tenancy  has  ended  or  possession  has 
been  abandoned.    Mason  v.  Fenn,  13  111.  525. 

In  Podlech  v.  Phelan,  13  Utah  333,  the 
landlord,  on  the  tenant's  attempting  to  sell 
the  trade  fixtures  shortly  before  the  end  of  the 
lease,  claimed  them  and  refused  to  permit 
their  removal,  and  it  was  held  that  the  tenant 
could  remove  them  after  the  expiration  of  he 
lease. 

4.  Renewal  of  Lease  Terminates  Right  of  Re- 
moval.—  Marks  v.  Ryan,  63  Cal.  107;  Hed- 
derich  v.  Smith,  103  Ind.  203,  53  Am.  Rep. 
509;  Watriss  v.  Cambridge  First  Nat.  Bank, 
124'Mass.  571,  26  Am.  Rep.  694;  Carlin  v.  Rit- 
ter,  68  Md.  478,  6  Am.  St.  Rep.  467;  George 
Bauernschmidt  Brewing  Co.  v.  McColgan, 
(Md.  1899)42  Atl.  Rep.  907;  Williams  v.  Lane, 
62  Mo.  App.  66;  Gerbert  v.  Sons  of  Abraham, 
59  N.  J.  L.  160;  Cook  v.  Scheid,  4  Cine.  Wkly. 
L.  Bui.  1123,  8  Am.  L.  Rec.  493,  6  Ohio  Dec. 
(Reprint)  867. 

New  York  Cases.  —  Loughran  v.  Ross,  45  N. 
Y.  792,  6  Am.  Rep.  173,  was  an  action  on  a 
covenant  of  warranty,  which  was  alleged  to 
have  been  broken  by  the  removal,  by  a  tenant, 
of  certain  buildings  which  had  been  erected, 
under  a  lease,  on  a  lot  prior  to  its  conveyance. 
It  was  shown  that  the  tenant  had  taken  a  new 
lease,  containing  no  provision  for  the  removal 
of  the  [structures,  from  the  purchaser  of  the 
lot.  It  was  held  that  the  right  of  removal  was 
lost,  as  it  had  not  been  exercised  during  the 
former  term  of  the  tenant,  and  the  new  lease 
was  accepted  by  him  without  any  stipulation 
securing  the  right  of  removal. 

In  Lewis  v.  Ocean  Nav.,  etc.,  Co.,  125  N.  Y. 
341,  Peckham,  J.,  in  referring  to  this  case, 
said:  "  The  decision  in  that  case  was  placed 
upon  quite  technical  reasoning,  supported,  it 
is  true,  by  some  authorities,  but  it  is  not  one 
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does  not  apply  when  the  tenant  merely  holds  over  without  a  new  demise, 


of  those  cases  whose  principle  should  be  ex- 
tended. The  taking  of  a  new  lease  where 
nothing  is  said  as  to  the  fixtures  is  equivalent, 
it  is  said,  to  a  surrender  of  the  premises  as 
they  exist  to  the  landlord,  and  a  taking  of  the 
premises  from  him  in  the  same  condition, 
which  at  the  end  of  the  lease  the  tenant  is 
bound  to  surrender.  What  can  be  said  on  the 
other  side  of  this  question  has  been  urged  by 
Mr.  Justice  Cooley  in  Kerr  v.  Kingsbury,  39 
Mich.  150,  33  Am.  Rep.  362,  and  in  Beloit 
Second  Nat.  Bank  v.  O.  E.  Merrill  Co.,  69  Wis. 
501.  See  also  title  Fixtures,  vol.  8,  p.  63,  Am. 
and  Eng.  Encyc.  of  Law  [1st  ed.]." 

The  rule  of  Loughran  v.  Ross,  45  N.  Y.  792, 
6  Am.  Rep.  173,  however,  is  indorsed  by  Gray, 
J.,  in  Talbot  v.  Cruger,  151  N.  Y.  117,  affirming 
81  Hun  (N.  Y.)  504.  Without  discussing  the 
question,  the  learned  judge  said:  "  By  enter- 
ing upon  a  new  lease,  in  which  the  tenant's 
rights  are  not  reserved,  the  rights  which  may 
have  existed  under  the  former  tenancy  are  de- 
termined, and  this  is  true  even  where  there  is 
a  continuous  holding  of  the  premises,  but  not 
under  the  same  lease.  A  tenant  may  remain 
in  possession  after  the  old  lease  has  expired; 
but  unless  he  reserves  the  right  under  the  new 
lease  to  remove  the  fixtures  upon  the  land,  the 
right  will  be  deemed  to  have  been  abandoned 
and  they  will  become  the  property  of  the  land- 
lord." 

Illustrations  of  Rule.  —  The  fixtures  of  a  cigar 
siand  in  a  hotel  which  were  used  by  successive 
tenants,  holding  under  various  lessees  of  the 
hotel,  were  held  not  removable  by  the  last  of 
such  subtenants,  unless  it  was  so  agreed  by  the 
hotel  tenant  on  renewal  of  each  of  the  leases 
of  the  cigar  stand  and  by  the  hotel  owner  on 
renewal  of  each  lease  of  the  hotel.  Leman  v. 
Best,  30  111.  App  323. 

In  Thresher  v.  East  London  Water  Works,  2 
B.  &  C.  608,  9  E.  C.  L.  198,  the  same  assump- 
tion was  made  that  a  new  lease,  to  commence 
at  the  expiration  of  the  former  one,  covered 
the  trade  fixtures  on  the  premises,  and  hence 
a  covenant  to  repair  in  the  renewal  lease  was 
held  to  apply  to  such  fixtures,  and  a  doubt  was 
expressed  whether  any  circumstances  dehors 
the  deed  can  be  alleged  to  show  that  they  were 
not  intended  to  pass. 

Renewal  of  Lease  Does  Not  Terminate  Right  of 
Removal.  —  The  leading  decision  on  this  side 
of  the  question  is  Kerr  v.  Kingsbury,  39  Mich. 
I5°.  33  Am.  Rep.  362,  in  which  case  Justice 
Cooley,  after  stating  the  general  rule  that  a 
surrender  of  the  actual  possession  of  (he  prem- 
ises by  the  tenant  to  the  lessor  operates  either 
as  a  gift  to  the  landlord  or  as  an  absolute 
waiver  of  the  right  to  remove  such  fixtures, 
and  after  giving  the  supposed  reason  of  the 
rule,  proceeds  as  follows:  "  But  why  the  right 
should  be  lost  when  the  tenant,  instead  of  sur- 
rendering possession,  takes  a  renewal  of  his 
lease  is  not  very  apparent.  There  is  certainly 
no  reason  of  public  policy  to  sustain  such  a 
doctrine;  on  the  contrary,  the  reasons  which 
saved  to  the  tenant  his  right  to  the  fixtures,  in 
the  first  place,  are  equally  influential  to  save 
to  him  on  a  renewal  what  was  unquestionably 
his  before.  What  could  possibly  be  more 
absurd  than  a  rule  of  law  which  should  in 

652 


effect  say  to  the  tenant  who  is  about  to  obtain 
a  renewal:  '  If  you  will  be  at  the  expense  and 
trouble,  and  incur  the  loss,  of  removing  your 
erections  during  the  term,  and  of  afterwards 
bringing  them  back  again,  they  shall  be  yours; 
otherwise  you  will  be  deemed  to  abandon 
them  to  your  landlord.'  "  He  then  cites  some 
of  the  cases  which  have  held  that  the  taking 
of  a  new  lease  operates  as  a  waiver  of  the 
right  to  remove  such  fixtures,  and  states  that 
the  reason  of  the  rule  is  founded  upon  the  sup- 
posed fact  that  by  accepting  such  new  lease 
the  tenant  in  express  terms  acknowledges  the 
ownership  of  the  landlord  by  leasing  from  him 
such  fixtures  and  machinery,  and  agreeing  to> 
return  them  to  him  at  the  end  of  the  tenancy. 
He  admits  the  force  of  the  rule  as  stated,  if 
the  second  lease  in  fact  includes  the  fixtures 
and  machinery,  and  then  adds:  "  But  unless 
it  [the  new  lease]  does  so  in  terms  or  by  neces- 
sary implication,  it  is  begging  the  whole  ques- 
tion to  assume  that  the  lease  included  the 
buildings  as  a  part  of  the  realty.  In  our  opin- 
ion it  ought  not  to  be  held  to  include  them  un- 
less from  the  lease  itself  an  understanding  to 
that  effect  is  plainly  inferable." 

Question  of  Intention.  —  In  Beloit  Second  Nat. 
Bank  v.  O.  E.  Merrill  Co  ,  69  Wis.  501,  it  was 
held  that  a  lease  describing  the  property  as 
certain  lots  and  water  rights  appertaining 
thereto,  and  also  a  building  on  the  lot,  did  not 
cover  fixtures  and  machinery  placed  on  the 
property  by  the  lessee  while  holding  under  a 
previous  lease,  there  being  considerable  evi- 
dence to  the  effect  that  it  was  not  the  under- 
standing of  the  parties  that  they  should 
become  the  property  of  the  lessor. 

Provisional  Lease. —  In  Wright  v.  Macdon- 
nell,  88  Tex.  140,  an  agreement  was  made  be- 
tween the  lessor  and  lessee  of  mining  property 
that  the  latter  should  work  the  mines  for  sixty 
days  so  as  to  give  sufficient  time  for  the  draw- 
ing up  of  a  lease  for  a  longer  time,  and  if  a 
lease  was  not  made  in  that  time,  a  further  time 
should  be  given  to  said  lessee,  and  such  ad- 
ditional time  was  given.  It  was  held,  revers- 
ing (Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  1024, 
that  this  agreement  did  not  show  a  lease  by 
such  previous  lessee  of  the  fixtures  placed  by 
him  upon  the  land  during  the  original  term, 
and  hence  the  rule  that  by  taking  a  new  lease 
without  removing  his  fixtures  the  tenant  loses 
the  right  to  remove  them  was  not  applicable, 
and  the  fact  that  the  transaction  was  of  such 
a  temporary  nature  reinforced  the  conclusion 
that  the  right  of  removal  was  not  intended  to 
be  lost.  In  this  case  the  court  incidentally 
criticised  the  rule  that  the  right  of  removal  is 
lost  by  the  taking  of  a  new  lease,  and  inti- 
mated that  upon  the  presentation  of  the  bare 
question,  apart  from  the  facts  showing  the  in- 
tention of  the  parties,  it  would  adopt  the 
reasoning  of  Judge  Cooley  in  Kerr  v.  Kings- 
bury, 39  Mich.  150,  33  Am.  Rep.  362.  In  this 
same  case  it  is  stated  that  since  a  refusal  to 
permit  structures  to  be  removed  constitutes  a 
conversion  and  the  lessee's  right  of  action 
therefor  immediately  accrues,  this  right  is  not 
lost  by  treating  the  structures  in  a  subsequent 
transaction,  such  as  a  renewal  lease,  as  the 
property  of  the  lessor. 
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under  permission  from  the  landlord,  or  in  such  a  way  as  to  raise  an  implication 
of  an  extension  of  the  original  lease.1 

(8)  New  Agreement  Other  than  Lease.  -  The  same  rule  that  has  been  held 
to  apply  in  the  case  of  a  renewal  lease  applies  when  the  tenant  holds  under 
anv  new  agreement  with  the  landlord.*  ,1*1 

(o)  RHits  of  Persons  Claiming  under  Tenant.  —  As  a  general  rule,  the 
creditor  who  attaches  or  levies  upon  removable  .fixtures  as  such  or  the  vendee 
or  mortgagee  of  removable  fixtures  as  such,  must  remove  them  from  the 
premises  while  the  tenant's  right  to  remove  them  exists.  In  other  words,  the 
Creditor,  vendee,  or  mortgagee,  in  the  cases  supposed,  acquires  no  greater 
rights  in  this  respect  than  the  tenant  under  whom  he  claims.  If,  pending  the 
attachment  or  levy,  or  before  the  fixtures  are  severed  and  removed  by  the 
vendee  or  mortgagee,  the  rights  of  the  tenant  in  and  to  the  fixtures  cease, 
then  as  a  general  rule,  the  rights  of  those  claiming  under  him  also  cease. 


1.  Holding  Over  under  Original  Lease.  —  Esta- 
■bro'ok  v.  Hughes,  8  Neb.  496;  Macdonough  v. 
Starbird,  105  Cal.  15 ;  Ex  p.  Hemen way,  2  Low- 
ell (U.  S.)  496,  where  it  was  said  that  the  rule 
itself  depends  "on  the  intent  to  be  derived 
from  a  written  instrument;"  Davis  v.  Moss, 
38  Pa.  St.  346;  Darrah  v.  Baird,  101  Pa.  St. 
265;  Watriss  v.  Cambridge  First  Nat.  Bank, 
124'  Mass.  571,  26  Am.  Rep.  694.  See  also 
authorities  supra,  this  section  and  subsection, 
Rights  of  Tenant  Holding  Ozer. 

Written  Extension  of  Lease.  —  In  Ross  v. 
Campbell,  9  Colo.  App.  38,  where  a  lease  was 
made  for  a  term  of  years  to  one  in  possession 
under  a  former  lease  and  while  the  original 
term  was  still  in  existence,  merely  as  the  most 
convenient  method  of  extending  that  term  and 
embodying  in  it  an  agreement  rendered  proper 
by  certain  changes  in  the  condition  of  the 
building,  it  was  held,  in  view  of  the  evidence, 
that  there  was  no  such  termination  of  the  orig- 
inal lease  as  to  bar  the  right  of  removal. 

2.  New  Agreement  Other  than  Lease.  —  In  Fitz- 
lierbert  v.  Shaw,  1  H.  Bl.  258,  a  purchaser  of 
lands  having  brought  ejectment  against  a  ten- 
ant from  year  to  year,  the  parties  entered  into 
an  agreement  that  judgment  should  be  signed 
for  the  plaintiff,  with  a  stay  of  execution  for  a 
given  period;  and  it  was  held  that  the  tenant 
could  not,  during  the  interval,  remove  the 
fixtures  erected  during  the  term  and  before 
action  brought.  This  holding  was  based  on 
the  ground  that  the  tenant  could  do  no  act  to 
alter  the  premises  in  the  meantime,  but  they 
must  be  delivered  up  in  the  same  situation 
that  they  were  in  when  the  agreement  was 
made  and  the  judgment  signed.  This  case 
was  followed  in  Heap  v.  Barton,  12  C.  B.  274, 
74  E.  C.  L.  274,  where  there  was  a  similar 
agreement,  and  Jervis,  C.  J.,  said  that  "  if  the 
tenants  meant  to  avail  themselves  of  their 
continuance  in  possession  to  remove  the 
fixtures,  they  should  have  said  so." 

So  in  Merritt  v.  Judd,  14  Cal.  60,  where  the 
tenant,  as  allowed  by  the  lease,  made  a  con- 
tract for  the  purchase  of  the  property  which  he 
failed  to  carry  out,  he  was  held  to  have  lost 
his  right  to  remove  the  fixtures.  To  the  same 
effect  see  Perkins  v.  Swank,  43  Miss.  349. 

3.  Execution  Creditors  of  a  tenant  have  no 
rights  of  removal  if  they  have  been  lost  by  the 
tenant.  Morey  v.  Hoyt,  62  Conn.  542;  Don- 
newald  v.  Turner  Real-Estate  Co.,  44  Mo.  App. 
350;  Friedlander  v.  Ryder,  30  Neb.  785. 


Lessor's  Knowledge  of  Levy.  —  In  Thropp's 
Appeal,  70  Pa.  St.  395>  it  was  held  that  where 
the  tenant  surrendered  the  term,  in  considera- 
tion of  a  release  of  the  rent  due,  the  landlord's 
title  to  a  building  on  the  land  prevailed  over 
that  of  an  execution  creditor  who  had  previ- 
ously levied  upon  the  building,  the  lessor  hav- 
ing no  notice  of  the  levy.  The  court  said  that 
had  the  lessor  received  notice  of  the  levy,  the 
rights  of  the  creditor  would  have  taken  pre- 
cedence. 

The  Vendee  of  the  Tenant  has  no  right  of  re- 
moval if  thev  have  been  lost  by  the  tenant. 
Fitzgerald  v.  Anderson,  81  Wis.  341. 

In  Gaffield  v.  Hapgood,  17  Pick.  (Mass.)  192, 
28  Am.  Dec.  290,  the  title  to  a  removable  fix- 
ture was  in  dispute  between  the  lessor  and  the 
vendee  of  the  tenant,  who  bought  while  the 
tenant  was  in  possession,  but  did  not  remove 
it  during  the  tenancy,  and  the  court  held  that 
the  tenant  could  not  remove  the  fixture  after 
the  expiration  of  his  tenancy,  and  that  "  the 
vendee  could  not  be  in  a  better  situation  than 
the  tenant  was." 

Chattel  Mortgage  of  Tenant.  —  It  has  been 
decided  in  a  number  of  cases  that  one  claim- 
ing under  a  mortgage  of  the  fixtures  made  by 
the  tenant  has  no  greater  rights  than  the  ten- 
ant as  to  the  time  of  removal.  Free  v.  Stuart, 
39  Neb  220;  Fuller  v.  Brownell,  48  Neb.  145; 
Minshall  v.  Lloyd,  2  M.  &  W.  450;  Talbot  v. 
Whipple,  14  Allen  (Mass.)  177- 

Questionable  Application  of  Principle.  —  In 
Massachusetts  Nat.  Bank  v.  Shinn,  18  N.  Y. 
App.  Div.  276,  the  tenant  had  given  a  pur- 
chase-money mortgage  on  certain  machinery 
and  appliances,  and  thereafter  possession  of 
the  premises  was  recovered  by  the  lesser  for 
nonpayment  of  rent,  and  it  was  held  that,  the 
tenant  having  lost  the  right  to  remove  such 
articles,  his  mortgagee  could  not  do  so.  In 
this  case,  however,  as  expressly  decided,  the 
articles  in  question  had  not  become  part  of  the 
realty,  but  by  agreement  between  the  parties 
retained  their  character  as  personalty,  and  this 
being  shown  to  be  so,  as  stated  by  Goodrich, 
P.  J.,  in  his  vigorous  dissenting  opinion,  the 
right' to  remove  the  articles  would  not  seem  to 
have  been  lost  even  to  the  tenant  by  the  for- 
feiture of  the  lease.  In  the  dissenting  opin- 
ion referred  to  there  is  a  suggestive  discussion 
as  to  whether,  even  in  the  case  of  articles  that 
are  removable  as  trade  fixtures  only,  the  mort- 
gagee of  them  has  not  rights  which  cannot  be 
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(10)  Rules  Not  Applicable  to  Personalty.  -  These  rules  as  to  time  of  removal 
of  fixtures  are  of  course  not  applicable  to  articles  which  are  not  annexed  to 
he  realty  so  as  to  become  part  thereof,  but  are  merely  personalty,  as  to  which 
the  recognized  rule  u ;  that  the  tenant  has  a  reasonable  time  for  removal  » 

h  Agreement  Waiving  Landlord's  Rights.  -  The  right  of  a  tenant 
to  remove  a  trade  fixture  may  be  extended  by  an  express  or  implied  agree- 
ment on  the  part  of  the  landlord.*  "uy««i  agree- 


destroyed    by    a  forfeiture  incurred  by  the 
tenant. 

A  Purchaser  under  Foreclosure   Sale  of  the 

article  has  been  likewise  held  to  have  no 
rights  of  removal  if  they  have  been  lost  by  the 
tenant.    Sweet  v.  Myers,  3  S.  Dak.  324. 

Surrender  of  Term.  —  In  two  English  cases  it 
was  held  that  the  tenant  could  not,  by  a  sur- 
render of  his  term,  prevent  the  removal  of  the 
fixtures  by  one  claiming  under  him  as  mort- 
gagee or  vendee. 

In  London,  etc.,  Loan,  etc.,  Co.  v.  Drake  6 
C  B.  N.  S.  798,  95  E.  C.  L.  798,  a  lessee  for 
years  mortgaged  tenant's  fixtures  and  after- 
wards voluntarily  surrendered  this  term  to  the 
lessor.    It  was  held  that  the  tenant  could  not 
by  a  voluntary  surrender  "  derogate  from  his 
grant"  to  the  mortgagee.     The  court  said- 
"  It  is  fully  established  that  the  right  of  the 
lessee  to  remove  fixtures  continues  only  during 
the  term,  and  during  such  further  period  of 
possession  by  him  as  he  holds  under  a  right 
still  to  consider  himself  as  tenant;  and  it  is 
plain  that  the  right  of  his  assignee  can  extend 
no   further.    On  the  other  hand,  it  is  laid 
down,  as  to  a  surrender,  in  Co.  Liu.  338^, 
that,  '  having  regard  to  strangers  who  were 
not  parties  or  privies  thereto  (lest  by  a  volun- 
tary surrender  they  may  receive  prejudice 
touching  any  right  or  interest  they  had  before 
the  surrender),  the  estate  surrendered  hath,  in 
consideration  of  law,  a  continuance.'  This 
doctrine  has  been  fully  adopted  and  acted  on 
in  modern  cases,"  etc.,  citing  cases.    "  The 
question    is    thus   reduced    to   the  inquiry 
whether  the  mortgagee's  right  to  sever  the  fix- 
tures from  the  freehold  is  a  '  right  or  interest ' 
within  the  meaning  of  this  rule  of  law.  And 
we  are  of  opinion  that  it  is.    Certainly  it  is  an 
interest  of  a  peculiar  nature,  in  many  respects 
rather  partaking  of  the  character  of  a  chattel 
than  of  an  interest  in  real  estate.    But  we 
think  that  it  is  so  far  connected  with  the  land 
that  it  may  be  considered  a  right  or  interest  in 
it,  which,  if  the  tenant  grants  away,  he  shall 
not  be  allowed  to  defeat  his  grant  by  a  subse- 
quent voluntary  act  of  surrender." 

In  Saint  v.  Pilley,  L.  R.  10  Exch.  137,  the 
same  doctrine  was  recognized  and  applied, 
and  in  this  case  there  was  apparently  ho 
formal  instrument  of  surrender,  merely  a  de- 
livery of  the  keys  and  possession. 

It  Appears  Questionable  whether  these  cases 
would  be  followed  in  the  United  States.  In- 
deed, in  the  latter  case,  the  surrender  seems 
to  have  been  of  no  more  formal  character  than 
that  in  Talbot  v.  Whipple,  14  Allen  (Mass.) 
177,  where  the  court  expressly  decided  that 
there  was  a  surrender  by  operation  of  law  re- 
sulting from  facts  showing  a  common  intent 
on  the  part  of  landlord  and  tenant  of  re- 
linquishing that  relation,  and  it  was  held  that 
such  a  surrender  was  operative  as  against  the 
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tenant's  vendee.  In  Morey  v.  Hoyt,  62  Conn. 
542,  Torrance,  J.,  said:  "  It  may  well  be  thai 
a  formal  voluntary  surrender,  which  is  in 
effect  a  grant,  should  not  injuriously  affect  the 
rights  of  third  parties  previously  and  fairly 
acquired.  We  have  no  occasion  here  to  ap- 
prove or  disapprove  of  that  doctrine."  See 
also  the  dissenting  opinion  of  Goodrich,  P.  J., 
in  Massachusetts  Nat.  Bank  v.  Shinn  '18'  N* 
Y.  App.  Div.  276. 

The  English  View  seems  to  be  supported  by 
Dobschuetz  v.  Holliday,  82  111.  371,  to  the 
effect  that  a  voluntary  surrender  cannot  affect 
the  rights  of  a  person  who  has  previously  ac- 
quired a  mechanic's  lien  against  the  lessee's 
estate. 

And  in  Adams  v.  Goddard,  48  Me.  212,  in 
which  case  the  tenants  had  a  right  of  removal 
by  agreement,  it  was  held  that,  after  giving  a 
bill  of  sale  of  a  building  on  the  property,  they 
could  not  affect  the  rights  of  their  vendee  by 
giving  up  his  interest  to  the  lessor,  the  court 
saying:  "  They  could  not  sell,  or  give  up,  or 
surrender  to  the  defendant  anything  more 
than  belonged  to  them  at  that  time.  They 
could  terminate  the  lease  if  they  chose  to  do 
so,  but  could  not  thereby  destroy  the  rights  of 
third  persons." 

1.  Rules  as  to  Time  of  Removal  Not  Applicable 
to  Personalty.  —  Morey  v.  Hoyt,  62  Conn.  542- 
Talbot  v.  Whipple,  14  Allen  (Mass.)  177; 
Guthrie  v.  Jones,  108  Mass.  191 ;  Donnewald  v. 
Turner  Real-Estate  Co.,  44  Mo.  App.  351. 

In  Carlin  v.  Ritter,  68  Md.  478,  6  Am.  St. 
Rep.  467,  the  court  decided  .that  certain 
articles  were  not  fixtures  and  hence  were  re- 
movable even  after  the  taking  of  a  new  lease. 

As  to  the  time  of  removal  of  articles  which 
are  personalty  by  implication  because  remov- 
able by  agreement,  see  infra,  this  section. 
Rights  of  Removal  as  Affected  by  Agreement — 
Time  of  Removal  and  Loss  of  Rights  by  Tenant. 

2.  Agreement  Waiving  Landlord's  Rights.  —  In 
Torrey  v.  Burnett,  38  N.  J.  L.  457.  the  land- 
lord agreed  to  sell  a  trade  fixture  for  the  bene- 
fit of  the  tenant,  but  failed  to  do  so,  and  it  was 
held  that  the  tenant  had  a  reasonable  time 
within  which  to  remove  such  fixture,  although 
his  term  was  ended  and  possession  sur- 
rendered. 

And  so  in  Thorn  v.  Sutherland,  123  N.  Y. 
236,  reversing  (Supreme  Ct.)  4  N.  Y.  Supp.  604, 
it  was  held  that  where  a  tenant  on  surrender- 
ing his  lease  at  the  request  of  his  landlord  left 
certain  fixtures  on  the  premises,  on  the  land- 
lord's promise  that  he  would  sell  them  for  the 
tenant  or  buy  them  himself,  there  was  no  for- 
feit u re  of  the  ownership  of  such  fixtures. 

But  the  fact  that  a  lessee,  before  surrender- 
ing possession,  asked  the  lessor  if  he  might 
leave  certain  fixtures  belonging  to  him,  and 
that  the  lessor  replied  that  he  was  willing,  as 
they  might  help  him  to' rent  the  store,  did  not 
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3  Rights  of  Removal  as  Affected  by  Agreement Stipulations  Grant- 
ing Rights  of  Removal  — (i)  In  General.—  As  between  landlord  and  ten- 
ant just  as  between  persons  in  other  relations,  the  character  of  an  annexation 
to  the  soil  may  be  controlled  by  agreement,  and  frequently  is  so  controlled. 
The  agreement  may  be  such  as  to  enlarge  the  rights  of  the  tenant  as  to  the 
removal  of  articles  annexed  to  the  realty;  that  is,  it  may  give  him  the  right 
to  remove  articles  which  apart  from  the  agreement  he  would  not  have  the 
rirtit  to  remove.  Such  an  agreement,  of  course,  assumes  different  forms,  but 
there  is  a  general  resemblance,  and  the  decisions  in  the  note  below  construing 
various  agreements  will  be  useful  in  the  construction  of  other  agreements  of 
the  same  general  character.1 


show  an  agreement  by  the  lessor  that  the 
lessee  might  thereafter  remove  the  fixtures, 
losslyn  v.  McCabe,  46  Wis.  591,  distinguishing 
Torrey  v.  Burnett,  38  N.  J.  L.  457,  supra. 

A  delay  of  four  days  after  termination  of 
the  tenancy,  during  which  time  the  parties 
were  negotiating  as  to  a  sale  of  the  fixtures, 
did  not  defeat  a  right  of  removal  given  by  the 
lease.    Chalifoux  v.  Potter,  113  Ala.  215. 

The  Agreement  Need  Not  Be  in  Writing.— 
This  was  decided  in  Torrey  v.  Burnett,  38  N. 
J.  L.  457,  and  seems  to  be  assumed  in  the 
other  cases.  _ 

Agreement  Ineffective  as  Against  Third  Per- 
son. —  In  Thomas  v.  Jennings,  75  L.  T.  N.  S. 
274,  it  was  held  that  a  tenant  could  not  claim 
any  rights  under  such  an  agreement  by  his 
landlord  as  against  a  mortgagee  of  the  land- 
lord who  received  his  mortgage  before  the 
agreement  and  after  the  placing  of  the  articles 
upon  the  premises.  Nor  is  it  valid  as  against 
an  incoming  tenant.  Roffey  v.  Henderson,  17 
Q.  B.  574,  79  E.  C.  L.  574,  21  L.  J.  Q.  B.  49. 
16  Jur.  84,  a  case  of  domestic  fixtures. 

1.  Stipulations  Granting  Rights  of  Eemoval.  — 
In  Lake  Superior  Ship  Canal,  etc.,  Co.  v.  Mc- 
Cann,  86  Mich.  106,  the  lease  provided  that  at 
its  expiration  the  leased  premises  should  be 
surrendered  with  all  the  improvements  and 
erections.  "  engines,  boilers,  machinery,  tools, 
implements,  and  other  movable  personal  chat- 
tels excepted,"  the  lessor  being  given  alien 
upon  "  all  machinery,  implements,  and  per- 
sonal chattels  "  of  the  lessee  as  security  for 
rent,  etc.,  and  it  was  held  that  it  was  the  in- 
tention of  the  parties  to  make  the  engine  and 
boiler  and  their  attachments  personal  property 
without  reference  to  how  they  were  fastened 
to  the  soil  or  to  the  buildings. 

A  boiler  in  a  mill  put  in  in  place  of  one  that 
is  worn  out  was  held  to  be  a  fixture  "beneficial 
to  "  the  mill  within  the  meaning  of  a  provision 
in  a  lease  for  payment  therefor  by  the  land- 
lord or  removal  by  the  tenant  at  the  end  of  the 
term.    Mason  v.  Fenn,  13  111.  525- 

For  a  case  involving  the  construction  of  a 
covenant  as  giving  to  the  lessee  the  right  to 
remove  fixtures  provided  the  lessor  did  not 
choose  to  purchase  them,  see  Rolleston  v. 
New,  4  Kay  &  J.  640. 

Buildings  Erected  under  License.  —  In  Duff  v. 
Snider,  54  Miss.  245,  it  was  held  that  a  tenant 
might  remove,  during  his  term,  any  building 
erected  by  him  with  the  license  of  his  land- 
lord. 

In  Mclver  v.  Eslabrook,  134  Mass.  550,  how- 
ever, the  court  said  that  the  fact  that  a  land- 
lord knows  and  assents  to  the  erection  of  a 


fixture  by  a  tenant  can  afford  no  inference  that 
he  agreed  that  it  should  not  be  a  fixture. 

Irrevocable  License.  —  A  license  to  a  tenant  to- 
remove  a  building  erected  by  him  was  held 
not  to  be  revocable  after  he  had  acted  on  the 
license  by  erecting  the  building.  Dubois  v. 
Kelly,  10  Barb.  (N.  Y.)  496. 

Covenants  in  Sublease.  —  In  Porter  v.  Drew, 
49  L.  J.  C.  P.  482,  an  underlease  of  a  nursery 
ground  contained  an  express  covenant  by  the 
underlessee  to  deliver  up  all  landloid's  fixtures 
thereon  at  the  end  of  the  time,  and  it  was  held 
that  this  did  not  imply  a  covenant  by  the 
makers  of  the  underlease  that  the  underlessee 
should  be  at  liberty,  without  hindrance  from 
any  one,  to  remove  trade  fixtures  during  the 
term,  and  that  the  grantors  had  not  entered 
into  covenants  with  the  landowner  inconsistent 
with  such  right.  .  .  , 

Effect  of  Renewal  of  Lease.  —  The  right  of  a 
lessee  to  structures  on  the  land,  under  a  stipu- 
lation in  his  original  lease,  is  not  affected  by 
the  fact  that  a  renewal  of  the  lease  is  made 
determinable  by  the  ending  of  a  pending  suit 
between  the  lessor  and  a  previous  lessee  who 
is  suing  for  possession  of  the  property. 
Wright  v.  Macdonnell,  88  Tex.  140. 

Tenant  Holding  Over.  —  Where  a  tenant  holds 
over  by  consent,  his  holding  is  subject  to  the 
provisions  of  the  original  lease  giving  him  a 
right  to  remove  buildings  erected  by  him.. 
Finney  v.  St.  Louis,  39  Mo.  177. 

Rights  of  Purchaser  of  Building.  —  In  Talbot  v. 
Cruger,  151  N.  Y.  117,  it  was  held  that  an 
agreement  that  buildings  might  be  removed 
does  not  give  any  rights  of  removal  to  a  pur- 
chaser of  the  buildings  who  subsequently 
leases  the  premises  without  stipulating  for 
that  right.  . 

Claim  for  Value  of  Improvements.  —  A  stipula- 
tion that  the  tenant  shall  be  permitted  to  re- 
move any  improvement  erected  by  him  does 
not,  however,  entitle  him  to  set  off  the  value 
of  such  an  improvement,  where  the  premises 
have  been  recovered  in  ejectment  in  an  action 
for  the  mesne  profits.  Worthington  v.  Young, 
8  Ohio  401. 

Removal  Causing  Injury  to  Premises.  —  A  con- 
tract authorizing  the  lessee  to  put  up  additional 
sheds  and  other  temporary  buildings  for  ware- 
houses, and  to  remove  them  when  his  term  ex- 
pired was  held  not  to  authorize  the  removal 
of  erections  so  connected  with  the  building 
already  on  the  premises  that  they  could  not 
be  separated  without  material  injury  to  the 
property.    Powell  v.  McAshan,  28  Mo.  70. 

Damages  for  Injuries. —  In  Foley  v.  Adden- 
brooke,  13  M.  &  W.  174.  which  involved  a 
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(2)  Articles  Remain  Personalty.  —  Articles  which  are  removable  by  a  ten- 
ant  only  by  force  of  an  agreement  with  the  landlord  should,  it  seems,  be  con- 
sidcred  personalty  and  not  part  of  the  realty,  this  being  the  effect  of  such  an 
agreement  between  persons  in  all  other  relations,  and  the  authorities  gener- 
ally support  this  view,  though  they  fail  in  some  cases  to  carry  it  to  its  logical 
results.1 

(3)  Time  of  Removal  and  Loss  of  Rights  by  Tenant.  —  It  would  seem  to 
follow,  from  the  proposition  that  articles  which  are  removable  by  agreement 
retain  their  character  of  personalty,  that  limitations  upon  the  time  for  the 
exercise  of  the  right  of  removal,  as  recited  above,  would  not  apply  to  such 
articles.    The  decisions,  however,  are  not  unanimous  to  this  effect,2  and 


claim  for  damages  caused  to  the  freehold  by 
the  removal  of  appliances,  implements,  and 
machinery  placed  in  and  about  furnaces  and 
ironworks,  the  court  said  that  the  only  rule  it 
tould  lay  down  was  that  the  lessees  had  a 
right  to  make  the  removal,  doing  as  little 
damage  as  possible,  and  leaving  the  premises 
in  a  stale  fit  to  be  used  for  a  similar  purpose 
by  another  tenant,  and  that  if  any  unneces- 
sary and  wanton  damage  was  done  and  the 
premises  were  left  in  such  a  state  as  not  to  be 
conveniently  applicable  to  the  same  purpose, 
damages  were  recoverable. 

An  Oral  Agreement  for  the  right  of  removal  is 
sufficient,  the  articles  annexed  not  being  with- 
in the  fourth  or  seventeenth  sections  of  the 
statute  of  frauds.  South  Baltimore  Co.  v. 
Muhlbach,  69  Md.  395;  Powell  v.  McAshan. 
28  Mo.  70;  Dubois  v.  Kelly,  10  Barb.  (N.  Y.) 
496;  Thomas  v.  Jennings,  75  L.  T.  N.  S.  274; 
McCracke  n  v .  Hall,  7  Ind.30.  Such  an  agree- 
ment may,  however,  be  inadmissible  as  tend- 
ing to  alter  the  written  contract  contained  in 
(he  lease,  Lewis  v.  Seabury,  74  N.  Y.  409,  30 
Am.  Rep.  311;  Stephens  7'.  Ely,  14  N.  Y.  App. 
Div.  202;  though  it  would  be  admissible  to  ex- 
plain such  written  contract,  Gray  v.  Oyler,  2 
Bush  (Ky.)  256. 

1.  Articles  Remain  Personalty.  —  Scarth  v. 
Ontario  Power,  etc.,  Co.,  24  Ont.  Rep.  446; 
Lake  Superior  Ship  Canal,  etc.,  Co.  v.  Mc- 
Cann,  86  Mich.  106;  Dryden  v.  Kellogg,  2  Mo. 
App.  87;  Brearley  v.  Cox,  24  N.  J.  L.  287; 
Mott  v.  Palmer,  1  N.  Y.  564;  White's  Appeal, 
10  Pa.  St.  252;  Wright  v.  Macdonnell,  88  Tex. 
140;  Fitzgerald  v.  Anderson,  81  Wis.  341; 
Handforth  v.  Jackson,  150  Mass.  149;  Adams 
■v.  Goddard,  48  Me.  212. 

Nursery  stock  planted  by  a  lessee  under  an 
agreement  with  the  lessor  that  he  might  re- 
move it  was  held  not  to  be  a  part  of  the  realty, 
and  to  be  the  property  of  the  lessee.  Adams 
•v.  St.  Louis,  etc.,  R.  Co.,  (Mo.  1894)  28  S.  W. 
Rep.  496,  (Mo.  1895)  29  S.  W.  Rep.  836. 

A  provision  in  a  lease  of  coal  lands  that  the 
lessees  shall  have  the  right  to  abandon  the 
lands  and  mining  at  any  time,  and  remove  all 
their  buildings  and  "  fixtures,"  gives  to  such 
buildings  and  "  fixtures  "  the  character  of  per- 
sonalty, even  before  an  abandonment.  Wick 
v.  Bredin,  189  Pa.  St.  83. 

Contrary  Decisions.  —  But  see  Prescou  v. 
Wells,  3  Nev.  82,  where  the  court  said  that  all 
fixtures,  while  attached  to  the  freehold,  are  for 
the  time  being  a  part  of  the  realty,  and  that 
no  contract  can  change  their  nature;  that  a 
contract  that  may  convert  them  into  personalty 
at  a  future  day  does  not  make  them  so  at  the 


time  of  the  contract.  And  in  Talbot  v. 
Cruger,  151  N.  Y.  120,  in  the  opinion  of  Gray. 
J.,  articles  removable  by  agreement  are 
spoken  of  as  fixtures. 

In  Newhoff  v.  Mayo,  48  N.  J.  Eq.  619,  27 
Am.  St.  Rep.  455,  a  lease  of  land  whereon 
stood  a  building  owned  by  the  lessees  provided 
that  such  building  might  be  removed  by  the 
lessees  within  a  reasonable  time  after  expira- 
tion of  the  term,  if  the  lessor  should  not  pay 
its  value,  to  be  ascertained  by  arbitration,  and 
it  was  held  that  during  the  running  of  the 
lease  the  interest  of  the  lessees  in  both  build- 
ing and  land  was  a  chattel  real,  and  that,  con- 
sequently, an  easement  of  way  could  be 
created  therein.  This  case  suggests,  as  do 
the  cases  referred  to  in  the  next  note  infra,  of 
Stafford  v.  Adair,  57  Vt.  63,  and  Griffin  v. 
Marine  Co.,  52  111.  130,  a  distinction,  accord- 
ing to  whether  the  erection  is  considered  by 
itself  or  as  a  part  of  the  leasehold  estate. 

Chattel  Mortgage. — The  building  or  other 
structure,  being  a  chattel,  may  be  mortgaged 
as  such.  Hartwell  v.  Kelly,  117  Mass.  235; 
Booth  v.  Oliver,  67  Mich.  664.  See,  however, 
Stafford  v.  Adair,  57  Vt.  63,  in  which  a  build- 
ing erected  by  a  tenant  at  will  under  an  agree- 
ment giving  him  the  right  to  remove  it  was 
mortgaged  by  the  tenant,  and  it  was  held  that 
the  mortgage  was  properly  regarded  as  a 
mortgage  of  realty,  the  lessee's  estate  beinjr 
"  land  "  and  "  real  estate  "  as  defined  in  the 
case.  This  case  does  not  discuss  the  ques- 
tion, but  cites  as  authority  Griffin  v.  Marine 
Co.,  52  111.  130,  which  was  a  somewhat  different 
case,  since  there  the  mortgage,  which  was  held 
to  be  a  mortgage  of  realty,  was  not  of  the 
buildings  alone,  but  of  the  leasehold  interest 
together  with  the  buildings. 

2.  Time  of  Removal  and  Loss  of  Rights  by  Ten- 
ant. —  That  such  limitations  do  not  apply  has 
been  decided  in  some  cases.  In  Lake  Superior 
Ship  Canal,  etc.,  Co.  v.  McCann,  86  Mich.  106, 
it  was  held  that  the  rule  forbidding  removal 
after  the  term  did  not  apply  to  articles  remov- 
able by  agreement.  So  in  Wright  v.  Mac- 
donnell, 88  Tex.  140,  which  was  a  case  in 
which  property  was  leased  for  mining  pur- 
poses with  the  privilege  to  the  lessee  to  put  up 
all  necessary  buildings  or  structures  and  at 
the  termination  of  the  lease  to  remove  all 
structures,  buildings,  engines,  machinery, 
and  other  fixtures,  it  was  held  that  the  lessee's 
right  of  removal  was  not  lost  by  his  failure  to 
exercise  it  immediately  upon  the  termination 
of  the  lease,  and  that  he  had  a  reasonable  time 
thereafter  for  this  purpose,  the  court  basing 
its  opinion  upon  the  theory  that  the  lessee 
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sometimes  when  the  articles  are  removable  by  agreement,  the  agreement  is 
such  as  to  limit  or  affect  the  time  of  removal,  and  in  such  cases  the  agree- 
ment necessarily  controls,  whether  the  articles  be  considered  as  realty  or  as 

personalty.1  .      .    ,  ■ 

b.  Stipulations  Restricting  Rights  of  Removal.  —  A  stipulation 
restricting  the  right  of  a  tenant  to  remove  fixtures  which  otherwise  he  might 
have  the  right  to  remove  is  of  frequent  occurrence,  and  may  take  the  form  of 
an  express  agreement  to  that  effect,  or  may  be  implied  from  stipulations  of  a 
different  character,  the  question  being,  of  course,  the  intention  of  the  parties.2 


should  have  all  the  right  of  removal  to  which 
any  licensee  would  be  entitled. 

English  Cases.  —  In  Sumner  v,  Bromilow,  n 
Jur.  N.  S.  481,  there  was  a  covenant  allowing 
the  lessee  to  remove  salt  pans  and  other  mov- 
able articles  on  the  premises,  and  it  was  de- 
cided that  upon  a  re  entry  by  the  lessor  for  a 
violation  of  the  terms  of  the  lease  the  lessee 
would  have  a  reasonable  time  from  the  notice 
of  the  intention  to  re-enter  in  which  to  remove 
those  articles. 

In  Stansfeld  v.  Portsmouth  Corp.,  4  C.  is. 
N.  S.  120,  93  E.  C.  L.  120,  27  L.  J.  C.  P.  124,  4 
Jur.  N.  S.  440,  6  W.  R.  296,  the  lessee  cove- 
nanted to  erect  fixtures  for  shipbuilding,  and 
to  leave  them  at  the  end  of  the  term,  but  this 
covenant  did  not  include  other  fixtures,  and 
the  bankruptcy  of  the  lessee  was  to  give  to  the 
lessor  a  right  to  re-enter  and  take  possession 
of  the  shipbuilding  fixtures.  It  was  held  that 
o/i  the  lessee's  bankruptcy  his  assignees  were 
entitled  to  the  possession  of  the  premises  for  a 
reasonable  time  in  order  to  remove  the  fixtures 
other  than  shipbuilding  fixtures. 

In  New  York,  on  the  other  hand,  the  rule 
would  seem  to  be  that  the  tenant  must  remove 
articles  which  by  agreement  he  has  the  right 
to  remove  within  the  same  time  as  articles 
which  are  removable  merely  as  trade  fixtures. 

In  Lewis  z.  Ocean  Nav.,etc,  Co.,  125  N.  Y. 
341,  the  building  was  removable  by  agree- 
ment, but  the  court  discussed  the  question  as 
if  it  related  merely  to  a  trade  fixture,  and  de- 
cided that  a  tenant  holding  over  did  not  lose 
his  right  of  removal.  And  so  in  Talbot  v. 
Crager,  151  N.  Y.  120,  Gray,  J.,  stated  without 
discussion  that  fixtures  removable  by  agree- 
ment must  be  removed  before  the  end  of  the 
term  or  before  the  tenant  yields  possession. 

In  Massachusetts  Nat.  Bank  v.  Shinn,  18  N. 
Y.  App.  Div.  276,  the  articles  were  removable 
by  agreement,  but  there,  as  in  the  case  of 
Lewis  v.  Ocean  Nav.,  etc.,  Co.,  125  N.  Y.  341, 
the  court  discussed  the  right  of  removal  purely 
on  the  theory  of  trade  fixtures,  and  decided 
that  a  default  by  the  lessee  terminated  the 
right  of  removal.  In  a  dissenting  opinion  by 
Goodrich,  P.  J.,  the  point  was  clearly  made 
that,  there  being  an  agreement  to  consider  the 
property  as  personalty,  there  was  no  necessity 
of  resorting  to  the  theory  of  trade  fixtures,  and 
that  the  articles  were  apparently  within  the 
class  of  movable  chattels  which  a  tenant  may 
remove  within  a  reasonable  time  after  the  ex- 
piration of  the  tenancy. 

Wisconsin  Decision.  —  In  Fitzgerald  v.  Ander- 
son, 81  Wis.  341,  the  court,  after  stating  the 
right  of  landlord  and  tenant  to  treat  by  agree- 
ment as  personal  property  improvements 
which  would  otherwise  be  part  of  the  realty, 
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explicitly  decided  that  the  right  to  remove  such 
improvements  must  ordinarily  be  exercised  by 
the  tenant  while  still  in  possession  under  his 
lease,  unless  by  some  agreement  the  tight  of 
removal  is  preserved. 

1.  Articles  Removable  by  Agreement  Only  at 
Certain  Time.  —  In  Shellar  v.  Shivers,  171  Pa. 
St.  569,  an  oil  and  gas  lease  was  to  run  for 
three  years,  or  as  much  longer  thereafter  as 
oil  or  gas  might  be  found  in  paying  quanti- 
ties, and  it  provided  that  the  lessee  had  the 
right  to  remove  "  at  any  time  "  any  and  all 
machinery,  supplies,  or  appurtenances;  but  it 
was  held  that  this  latter  provision  did  not  give 
to  the  lessee  the  right  to  remove  appliances 
four  years  after  the  lease  expired  and  five 
years  and  six  months  after  the  well  was  com- 
pleted and  found  to  be  nonproductive. 

Articles  Removable  at  End  of  Term.  —  In  Dar- 
rah  v.  Baird,  101  Pa.  St.  270,  it  was  decided 
that  an  agreement  between  landlord  and  ten- 
ant that  the  latter  may  remove  fixtures  at  the 
end  of  the  term  does  not  permit  him  to  do  so 
thereafter.  But  in  Smith  v.  Park,  31  Minn. 
70,  the  contrary  was  apparently  held,  it  being 
decided  that  where  the  lease  gave  the  right  of 
removal  of  a  dwelling  house  "  at  the  expira- 
tion of  the  term,"  the  lessee  was  not  required 
to  remove  the  house  during  the  term,  but 
might  occupy  it  as  a  dwelling  house  during 
the  full  term,  and  then,  within  a  reasonable 
time,  remove  it.  And  Kuhlmann  v.  Meier,  7 
Mo.  App.  260,  is  to  the  same  effect. 

In  Whipley  v.  Dewey,  8  Cal.  36,  an  agree- 
ment to  allow  the  lessee  to  remove  erections 
after  the  expiration  of  the  lease  was  held  not 
to  allow  him  to  remove  them  after  forfeiture 
of  the  lease  or  re-entry  for  condition  broken. 

In  Alexander  v.  Touhy,  13  Kan.  64,  it  was 
decided  that  if  the  lease  gives  the  right  of  re- 
moval of  buildings  at  the  end  of  the  term,  the 
lessee  may  remove  them  during  the  term. 

2.  Stipulations  Restricting  Rights  of  Removal  — 
Applicability  to  Trade  Fixtures.  —  Such  stipula- 
tions are  applicable  to  trade  fixtures  which 
otherwise  would  be  removable  by  the  lessee. 
This  is  assumed  in  practically  all  the  cases  on 
the  subject.  Simpson  Brick  Press  Co.  v. 
Wormley,  61  111.  App.  460;  Jermyn  v.  Dick- 
son, 3  Luz.  Leg.  Reg.  (Pa.)  100. 

In  Ex  p.  Morrow,  1  Lowell  (U.  S.)  386,  it 
was  said  that  "  the  right  of  the  tenant  to  re- 
move trade  fixtures  may  well  enough  be  called 
rather  a  privilege  than  a  property,  and  it  is 
one  that  he  may  lawfully  waive  or  modify  by 
the  terms  of  the  lease,  without  the  form  of 
either  a  pledge  or  a  mortgage." 

Making  of  Stipulation  —  Consent  of  Parties.  — 
In  Andrews  v.  Day  Button  Co.,  132  N.  Y.  348, 
affirming  55  Hun  (N.  Y.)  494,  the  lessee  of 
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The  construction  of  such  an  agreement  frequently  depends  upon  the  meaning 
of  a  particular  word,  such  as  "  improvements,"  "  buildings,"  or  "  fixtures,"  1 


premises  on  which  was  an  engine  which  was 
worn  out  and  dangerous  requested  the  lessor 
to  share  the  expense  of  putting  in  anew  one, 
which  the  latter  refused  to  do,  whereupon  the 
lessee  advised  the  lessor  that  he  would  remove 
the  old  engine,  leaving  it  on  the  premises,  and 
substitute  one  of  his  own  to  use  in  place  of  it. 
The  lessor  replied  that  he  had  no  objection  to 
the  exchange,  provided  the  new  engine  was 
placed  on  the  same  foundation  and  a  receipted 
bill  was  given  to  him  for  it.  The  lessee  then 
removed  the  engine,  placing  it  under  cover, 
and  put  in  a  new  engine  on  the  same  founda- 
tion. It  was  held  (Parker  and  Landon,  JJ., 
dissenting)  that  as  there  was  no  substantial 
alteration  made  in  the  situation  or  condition 
of  the  premises  by  the  lessee,  but  that  on  re- 
moval of  the  new  engine  the  old  one  could  be 
restored  to  the  foundation  from  which  it  was 
taken,  there  was  no  legal  obligation  necessa- 
rily to  charge  the  lessee  by  implication  with  the 
terms  or  condition  upon  which  the  lessor  as- 
sumed to  consent  to  the  removal  of  the  old 
engine  and  the  substitution  of  the  new  one, 
and  hence  the  lessee  did  not  lose  his  right  to 
the  new  engine. 

Stipulations  Not  Limited  to  Articles  on  Premises 
at  Expiration  of  Term.  —  In  Loeser  v.  Liebman, 
137  N.  Y.  163,  the  lessees  agreed  to  erect  new 
buildings  to  be  used  bv  them  in  connection 
with  buildings  on  adjoining  property  owned 
by  the  same  lessor  and  leased  by  them  from 
him.  It  was  contemplated  by  the  parties  to 
the  lease  that  for  the  beneficial  use  of  the  com- 
bined property  the  lessees  were  to  place  in  a 
new  building  a  plant  for  lighting  the  whole 
premises  and  elevators  connecting  with  the 
different  floors  of  the  combined  buildings.  It 
was  agreed  in  the  lease  that  all  the  store  fix- 
tures, elevators,  and  lighting  and  heating  ap- 
paratus "  in  said  buildings  at  the  expiration  of 
this  lease  "  should  become  the  property  of  the 
lessees  in  case  they  should  be  called  upon  by 
the  lessor,  in  accordance  with  a  stipulation  in 
the  lease,  to  disconnect  the  buildings  from  the 
adjoining  buildings  held  under  their  other 
lease  by  constructing  partition  walls,  but  that 
in  case  the  construction  of  such  walls  should 
not  be  demanded,  then  the  fixtures,  machin- 
ery, elevators,  and  lighting  and  heating  appa- 
ratus should  become  the  property  of  the  lessor 
at  the  expiration  of  the  lease.  It  was  held 
(reversing  (Supreme  Ct.)  14  N.  Y.  Supp.  569) 
that  the  lessor's  right  to  the  fixtures  and  other 
articles  mentioned  was  not  confined  to  those 
on  the  premises  at  the  time  of  the  expiration 
of  the  lease,  but  included  all  those  placed 
thereon  during  the  term. 

1.  "Improvements."  —  In  Loeser  v.  Lieb- 
mann,  (Supreme  Ct.)  14  N.  Y.  Supp.  569,  it 
was  held  that  a  provision  that  all  improve- 
ments placed  in  the  building  by  the  lessees, 

viz.,  elevators,  boilers,  heating  apparatus, 
etc.,  shall  be  deemed  fixtures  not  to  be  re- 
moved," did  not  cover  an  engine,  a  duplex 
pump,  and  a  pressure  tank  to  operate  an  elec- 
tric-lighting apparatus,  none  of  which  was 
connected  with  the  articles  enumerated  so  as 
to  form  a  part  of  them,  nor  attached  to  the 
building. 
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In  Center  v.  Everard,  19  Misc.  Rep.  (N.  Y- 
Supreme  Ct.)  156,  it  was  held  that  wainscot- 
ing, baseboards,  and  a  paneled  mahogany 
ceiling  attached  to  a  saloon  bar  so  as  to  form 
one  piece  with  it,  and  a  marble  floor  and  water 
closets,  put  into  the  saloon  by  a  tenant,  were 
irremovable,  under  a  provision  in  the  lease 
that  alterations  and  improvements  by  the  ten- 
ant should  be  deemed  permanently  annexed 
to  the  freehold. 

In  French  v.  New  York,  29  Barb.  (N.  Y.) 
363,  it  was  held  that  a  stipulation  that  all  the 

improvements  "  placed  on  the  property  by 
the  lessee  should  belong  to  the  lessors  would 
comprehend  every  erection  or  addition  made 
by  the  lessees  to  adapt  the  premises  to  their 
uses  and  used  by  them  in  the  enjoyment  of 
the  lease. 

A  covenant  that  all  "  improvements  of  the 
building  "  should  belong  to  the  landlord  at 
the  expiration  of  the  term  was  held  to  apply 
to  shelves  which,  besides  being  nailed  to 
boards  or  cleats  which  were  nailed  to  the  wall, 
rested  on  counters  not  fastened  to  the  wall  or 
floor;  and  to  a  furnace,  with  hot-air  flues  ex- 
tending to  holes  cut  in  the  floor;  and  to  large 
awnings  over  the  front  windows.  Parker  v. 
Wulstein,  48  N.  J.  Eq.  94. 

A  wooden  floor  put  into  a  building  by  the 
tenants  to  fit  it  for  a  skating  rink  became  a  part 
of  the  freehold,  under  a  clause  in  the  lease 
that  all  "  improvements  "  were  to  remain. 
Harris  v.  Kelly,  (Pa.  1888)  13  Atl.  Rep.  523. 

See  also,  for  construction  of  similar  clauses, 
Agnew  v.  Whitney,  10  Phila.  (Pa.)  77,  30  Leg. 
Int.  (Pa.)  312;  Haslett  v.  Burt,  18  C.  B.  893, 
86  E.  C.  L.  893,  2  Jur.  N.  S.  974;  Cosby  v. 
Shaw,  19  Ir.  L.  Rep.  307,  in  which  last  case 
such  a  clause  in  the  original  lease  was  held  to 
bind  a  sublessee. 

"Buildings."  —  A  covenant  by  a  tenant  to 
yield  u  p  in  repair  at  the  expiration  of  his  lease 
all  buildings  which  should  be  erected  during 
the  term  upon  the  demised  premises  includes 
buildings  erected  and  used  by  the  tenant  for 
the  purpose  of  trade  and  manufacture,  if  such 
buildings  are  let  into  the  soil  or  otherwise 
fixed  to  the  freehold,  but  not  if  they  merely 
rest  upon  blocks  or  pattens.  Naylor  v.  Col- 
linge,  1  Taunt.  19. 

"  Fixtures." — A  stipulation  in  the  lease  that 
the  tenant  should  make  no  "  alterations  or  re- 
pairs "  without  the  landlord's  consent,  and 
should  not  remove  "  any  repairs,  improve- 
ments, additions,  or  fixtures,"  was  held  not  to 
apply  to  trade  fixtures,  the  word"  fixtures" 
being  intended  merely  to  apply  to  permanent 
ameliorations  such  as  were  covered  by  the 
prior  terms.  Cubbins  :■.  Ayres,  4  Lea  (Tenn.) 
329- 

A  conveyance  of  a  lot  of  ground,  with  the 
appurtenances,  on  which  were  a  brewery  and 
malt-house,  which  were  not  mentioned  in  the 
deed,  a  set  of  rollers  and  a  frame  set  up  in  the 
malt-house,  and  a  part  of  the  machinery  of 
the  same,  were  held  to  be  fixtures  within  the 
meaning  of  a  provision  that "  fixtures  "  should 
go  to  the  lessor.  Philipson  v.  Mullanphy,  I 
Mo.  620. 

In  Ex  p.  Morrow,  1  Lowell  (U.  S.)  386,  a 
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or  a  particular  phrase,  such  as  "  additions  or  alterations,"  "  erections  and 
additions,"  or  "  erections  and  improvements,"  1  or  specifications  of  particular 
articles  which  may  be  removed.2  The  removal  is  sometimes  made  condi- 
tional on  the  tenant's  performance  of  the  covenants  in  the  lease,3  or  there 


stipulation  that  all  "  fixtures  "  for  the  pur- 
poses of  his  trade  should  be  put  in  by  the 
lessee  and  might  be  removed  by  him  at  the 
end  of  the  term,  provided  he  should  have  kept 
all  his  covenants,  and  that  they  should  not  be 
removed  during  the  term  without  the  lessor's 
consent,  was  held  to  apply  merely  to  articles 
actually  affixed  to  the  freehold  and  not  to  arti- 
cles merely  fitted  to  the  room  but  not  affixed. 

In  Bishop  v.  Elliott,  n  Exch.  113,  1  Jur.  N. 
S.  962,  the  lessee  had  covenanted  to  surrender 
and  deliver  up  to  the  lessor  the  premises,  to- 
gether with  "  all  locks  *  *  *  and  other 
fixtures,  and  articles  in  the  nature  of  fixtures, 
which  should  at  any  time  during  the  term  be 
fixed  or  fastened  to  the  said  demised  premises, 
or  be  thereto  belonging,"  and  it  was  held 
that  the  covenant  referred  only  to  landlord's 
'  fixtures,  and  the  lessee  was  therefore  not  re- 
strained from  selling  either  the  trade  or  ten- 
ant's fixtures.  On  the  authority  of  this  case 
it  was  held  in  Sumner  v.  Bromilow,  34  L.  J. 
Q.  B.  130,  11  Jur.  N.  S.  481,  that  the  right  to 
remove  trade  fixtures  was  not  affected  by  the 
lessee's  covenant  at  the  end  of  the  term  to 
leave  at  the  disposal  of  the  lessors  all  the  fixed 
materials  in  or  about  the  works,  excepting 
-  certain  "  salt  pans,  and  other  movable  articles 
made  use  of  at  all  or  any  "  of  the  works. 

1.  "  Additions  or  Alterations."  —  A  brick  build- 
ing complete  in  itself  and  not  connected  with 
another  building  on  the  premises,  and  intended 
to  contain  an  engine  to  furnish  power  to  ma- 
chinery in  the  other  building,  and  which  was 
connected  with  the  machinery  by  belts  and 
shafting,  was  held  not  to  be  a  part  of  the  other 
building,  and  so  not  subject  to  a  provision 
that  any  "  additions  or  alterations  "  to  the 
other  building  should  inure  to  the  benefit  of 
the  premises.  Smith  v.  Whitney,  147  Mass. 
479- 

"Erections  and  Additions."  —  A  covenant  to 
deliver  up  in  good  order  "  all  future  erections 
and  additions"  to  or  upon  the  premises  was 
held  to  be  limited,  in  purpose  and  effect,  to 
new  buildings  erected  or  old  buildings  added 
to,  putting  such  erections  and  additions  upon 
the  same  footing,  in  respect  of  the  obligation 
to  keep  in  repair,  as  the  buildings  upon  the 
premises  at  the  time  of  the  execution  of  the 
lease;  but  it  was  held  that  it  could  not  be  ex- 
tended so  as  to  deprive  the  tenants  of  the 
right  to  remove  trade  fixtures,  much  less  per- 
sonal property,  put  by  them  upon  the  premises 
during  the  term.  Hoi  brook  v.  Chamberlin, 
nn  Mass.  155,  17  Am.  Rep.  146.  On  the  au- 
thority of  this  case  it  was  decided  in  Liebe  v. 
Nicolai,  30  Oregon  364,  that  dynamos  and 
other  electrical  machinery  used  to  furnish 
power  for  an  electric-light  system  extending  to 
other  buildings  were  not  "  erections  and  addi- 
tions "  within  a  removal  clause. 

"Erections  and  Improvements."  —  A  covenant 
to  yield  up  at  the  expiration  of  the  term  all 
erections  and  improvements  erected,  made,  or 
set  up  during  the  term  was  held  to  be  broken 
by  the  removal  of  the  sashes  and  framework 


of  a  greenhouse  erected  during  the  term,  the 
framework  of  which  was  laid  upon  walls  built 
for  the  purpose  of  receiving  it,  and  imbedded 
in  mortar  thereon.  West  v.  Blakeway,  3  Scott 
N.  R.  218,  2  M.  &  G.  729,  40  E.  C.  L.  598,  9 
Dowl.  P.  C.  846,  10  L.  J.  C.  P.  173,  5  Jur.  630. 

2.  Specifications  of  Particular  Articles.  —  Coal 
and  iron  works  were  leased,  together  with 
lands,  and  mines  under  other  lands,  with 
liberty  to  the  lessees  to  mtke  and  use  roads 
and  ways  over  any  of  the  lands,  and  the 
lessees  covenanted  to  keep  in  good  repair  the 
furnaces  and  other  works,  houses,  and  other 
buildings  then  standing,  and  which  during 
the  term  should  be  erected,  and  at  the  expira- 
tion of  the  term  to  deliver  up  the  property  and 
all  ways  and  roads  thereon  in  good  order.  It 
was  held  that  ihis  covenant  did  not  extend  to 
trams  fastened  to  sleepers  not  affixed  to  the 
freehold,  which  the  tenant  had  placed  upon 
roads  for  the  purpose  of  using  them  as  tram- 
ways. Beaufort  v.  Bates,  3  De  G.  F.  &  J.  381, 
31  L.  J.  Ch.  481,  8  Jur.  N.  S.  270,  6  L.  T.  N.  S. 
82,  10  W.  R.  200. 

A  lease  contained  a  covenant  to  repair  and 
yield  up  in  repair  the  furnaces,  fire  engine, 
ironworks,  dwelling  house,  and  all  other  erec- 
tions, buildings,  improvements,  and  altera- 
tions to  be  erected,  built,  or  set  up,  except  the 
ironwork  casting,  railways,  winseys,  gins, 
machines,  and  the  movable  implements  and 
materials  used  in  or  about  the  furnaces,  fire 
engine,  ironworks,  stone  pits,  and  premises; 
and  there  was  a  power  given  to  the  lessors  to 
purchase  those  articles,  on  giving  notice  be- 
fore the  expiration  of  the  lease.  It  was  held 
that  the  lessees  had  a  right  to  remove  what- 
ever was  in  the  nature  of  a  machine  or  part  of 
a  machine,  but  not  what  was  in  the  nature  of 
building,  or  support  of  building.  Foley  v. 
Addenbrooke,  13  M.  &  W.  174,  14  L.  J.  Exch. 
169.  See  also  Wilson  v.  Whateley,  1  Johns.  & 
H.  436,  7  Jur.  N.  S.  908,  3  L.  T."  N.  S.  617,  9 
W.  R.  331. 

A  lease  was  made  to  an  oil  refiner  of  some 
land  and  also  "  the  erections  and  buildings  " 
already  erected  and  built  or  to  be  erected  and 
built,  and  the  lessee  covenanted  to  lay  out  a 
certain  sum  in  such  buildings,  which  were  to 
be  of  a  permanent  character,  and  to  keep  them 
in  repair,  and  deliver  them  up  at  the  end  of 
the  term,  together  with  all  the  doors,  wains- 
cot, etc.,  "  pumps,  pipes,  cisterns,  and  other 
things  which  now  are  or  at  any  time  during 
the  term  shall  be  or  belong  thereto."  It  was 
held  that  the  general  words  included  the  traile 
fixtures  of  the  oil  refinery,  and  they  were  con- 
sequently irremovable  by  the  lessee.  Bidder 
v.  Trinidad  Petroleum  Co.,  17  W.  R.  153. 

3.  Removal  Conditional  on  Tenant's  Perform- 
ance.—  Where  a  lease  stipulated  that  the  im- 
provements should  go  to  the  lessor  on  termi- 
nation of  the  lease,  if  the  rent  was  not  paid,  or 
if  the  lessee  declined  to  purchase,  the  lessor's 
right  to  the  fixtures  was  not  destroyed  by  the 
tenant's  contracting  subsequently  to  buy,  and 
taking  a  bond  for  title  on  payment  of  the  pur- 
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may  be  a  special  stipulation  as  to  the  effect  of  forfeiture  and  re-entry.1 
A  negation  of  the  right  to  remove  fixtures  has  also  been  implied  from  the 
presence  of  a  stipulation  requiring  their  erection  by  the  tenant,2  but  not  from 
stipulations  giving  to  the  tenant  the  right  to  purchase  the  premises,  or  to  the 
landlord  the  right  to  purchase  the  fixtures.3  The  question  sometimes,  more 
particularly  in  England,  turns  on  the  effect  of  a  covenant  to  repair  or  to 


chase  money,  which  he  failed  to  pay.  Merritt 
v.  Judd,  14  Cal.  59. 

A  covenant  by  the  landlord  that  his  tenant 
may  "  remove  the  improvements  made  upon 
the  land,  provided  the  rents  are  paid  which 
may  be  due  on  the  lease  at  its  expiration," 
renders  the  payment  of  the  rent  and  the  expi- 
ration of  the  lease  conditions  precedent  to  the 
right  to  remove.  Mathinet  v.  Giddings,  10 
Ohio  364. 

Actual  Default  Necessary.  —  In  Watts  v.  Leh- 
man, 107  Pa.  St.  106,  it  was  held  that  the  right 
of  removal  of  a  trade  fixture  during  the  term 
was  not  affected  by  the  fact  that  on  a  default 
by  the  tenant  the  fixture  was  to  become  the 
property  of  the  landlord,  unless  the  default 
actually  occurred. 

Waiver  of  Stipulation.  —  A  lease  provided 
that  at  the  end  of  the  term,  if  all  the  rents 
were  paid,  the  tenant  might  remove  a  building 
which  he  was  to  construct,  and  if  the  rent  was 
not  fully  paid  the  building  was  to  be  forfeited. 
It  was  held  that  the  verbal  promise  of  the 
president  of  the  lessor  company  to  renew  the 
lease,  coupled  with  his  statement  that  arrears 
of  rent  might  be  paid  the  next  year,  if  acted 
upon  by  the  lessee  to  the  extent  of  leaving  the 
building  on  the  premises  after  the  original 
term,  constituted  a  waiver  of  the  lessor's  right 
to  claim  a  forfeiture  of  the  building  for  non- 
payment of  rent,  though  it  might  not  be  suffi- 
cient to  bind  the  company  to  renew  the  lease. 
Lewis  v.  Ocean  Nav.,  etc.,  Co.,  125  N.  Y.  341. 
See  also  Whited  v.  Hamilton,  15  Hun  (N.  Y.) 
275,  for  a  decision  that  such  provisions  are 
valid. 

1.  Stipulations  as  to  Effect  of  Forfeiture  and  Re- 
entry. —  The  lessor  covenanted  that  the  lessee 
might  remove,  at  the  end  of  the  term  or 
sooner,  except  in  certain  cases  and  events 
mentioned,  in  any  of  which  (a  taking  in  exe- 
cution being  one)  it  was  made  lawful  for  the 
lessor  to  re-enter,  all  such  engines,  etc.,  as 
had  heretofore  been  erected,  and  all  such  as 
should  by  himself  be  erected  for  carrying  on 
the  smelting  business.  It  was  held  that  upon 
a  forfeiture  of  the  demise  by  a  taking  in  exe- 
cution, the  lessee  had  lost  his  right  to  recover 
any  of  the  fixtures.  Rex  v.  Topping,  M'Clel. 
&  Y.  544,  29  Rev.  Rep.  839. 

A  lease  contained  a  covenant  by  the  lessors 
that  certain  articles  mentioned  should  be  the 
property  of  the  lessees  and  should  be  remov- 
able by  them,  they  making  good  all  damage 
done  by  such  removal,  these  articles  being  iron 
columns,  beams,  floors,  brick  piers,  and 
things  ejtisdem  generis.  There  was  a  proviso 
that  on  the  tenant's  bankruptcy  the  term 
should  cease,  and  that  on  the  termination  of 
the  term  all  the  machinery  and  all  the  build- 
ings erected  by  the  lessees  should  be  their 
property,  and  should  be  removed  bv  them  be- 
fore the  determination  of  the  term.    It  was 
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held  that  the  articles  mentioned  were  remov- 
able on  the  bankruptcy  of  the  lessee.  Ex  /. 
Gould,  13  Q.  B.  Div.  454,  51  L.  T.  N.  S.  368. 
See  also  Uumergue  v.  Rumsey,  2  H.  &  C.  777 
33  L.  J.  Exch  88,  10  Jur.  N.  S.  155,  9  L.  T.  N. 
S.  775,  12  W.  R.  205. 

2.  Improvements  Required  of  the  Tenant  by  the 
Lease  are  not  removable  bv  the  tenant.  In 
Deane  v.  Hutchinson,  40  N.  J.  Eq.  83,  it  was 
held  that  a  building  erected  by  a  tenant  in  pur- 
suance of  a  requirement  in  the  lease  was  not 
severable  as  a  trade  fixture.  To  the  same 
effect  are  Peirce  v.  Grice,  92  Va.  763;  Gett  v. 
McManus.  47  Cal.  56;  New  York  v.  Hamilton 
F.  Ins.  Co.,  10  Bosw.  (N.  Y.)  537;  New  York 
v.  Brooklyn  F.  Ins.  Co.,  41  Barb.  (N.  Y.)  231. 

Qualification  by  Other  Covenant.  —  But  in  Hey 
v.  Bruner,  61  Pa.  St.  87,  it  was  held  that  a 
covenant  to  introduce  machinery  necessary  to 
the  tenant's  business  did  not  give  to  the  land- 
lord a  title  to  such  machinery,  there  being  an- 
other covenant  by  the  tenant  to  make  certain 
permanent  alterations  and  additions  and  im- 
provements, which  he  expressly  covenanted 
that  the  landlord  should  retain,  the  court,  per 
Agnew,  J.,  saying  that  "  in  the  presence  of  an 
express  covenant  to  leave  to  the  landlord  only 
the  permanent  additions  and  improvements  to 
be  made,  agreeably  to  a  specification  and  plan 
to  be  approved  by  the  landlord,  no  inference 
can  be  drawn  that  the  tenant  was  to  leave  also 
his  machinery  and  other  things  introduced  for 
the  effectual  prosecution  of  his  business  as  a 
manufacturer." 

3.  Stipulations  Giving  to  Lessee  Right  to  Pur- 
chase Premises.  —  Brown  v.  Reno  Electric 
Light,  etc.,  Co.,  55  Fed.  Rep.  229;  Holbrook 
v.  Chamberlin,  116  Mass.  155,  17  Am.  Rep.  146. 

Stipulations  Giving  to  the  Landlord  the  Right  to 
Purchase  Fixtures  do  not,  it  seems,  affect  the 
right  of  the  lessee  to  remove  them.  Massa- 
chusetts Nat.  Bank  v.  Shinn,  18  N.  Y.  App. 
Div.  276. 

Set-off  of  Rent  Against  Price. —  In  Switzer  v. 
Allen,  11  Mont.  160,  the  lessee  erected  a  build- 
ing under  an  agreement  that  at  the  end  of  the 
lease  it  should  belong  to  the  lessor  on  pay- 
ment of  the  cost  thereof,  the  lessor  to  termi- 
nate the  lease  at  his  option  at  any  time  after 
default  in  payment  of  the  rent,  and  it  was  held 
that  the  building  became  part  of  the  really  and 
was  not  subject  to  the  debts  of  the  lessee  lo 
third  persons  after  he  had  made  default  in 
payment  of  the  rent,  and  the  fact  that  the 
lessor  had  not  paid  the  cost  of  the  building 
was  immaterial,  when  a  larger  sum  was  due 
him  from  the  lessee  for  rent. 

Exercise  of  Option.  —  In  Seitzinger  v.  Mars- 
den,  2  Penny.  (Pa.)  463,  it  was  held  that  such 
an  option  in  the  lessor  did  not  give  him  any 
title  to  the  fixtures,  as  against  execution  cred- 
itors of  the  lessee,  until  they  were  appraised 
and  accepted. 
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redeliver  in  repair  at  the  end  of  the  term.1 

4.  Riehts  of  Removal  as  Affected  by  Custom.  -  By  custom,  as  well  as  by 
agreement,  a  lessee  may  have  the  right  to  remove  fixtures  placed  by  him  on 

th%PrRiffhts  of  Removal  By  or  Against  Third  Persons  -  a.  By  Persons  Claim- 
ing under  Tenant.  —  A  person  claiming  under  the  tenant  may  exercise  the 

latter's  rights  of  removal.3  ti 

b  AgWst  Persons  Claiming  under  Lessor  — (i)  Subsequent  Fur- 
rhawrs  —  The  right  of  removal  exists  as  against  one  claiming  under  a  subse- 
quent conveyance  or  mortgage  from  the  landlord,  provided,  generally,  such 
grantee  or  mortgagee  has  notice  of  the  rights  of  the  tenant. 

1.  Covenants  to  Repair  and  to  Redeliver  in  Re- 
pair. _  A  covenant  by  the  lessee  to  keep  all 
buildings  and  erections  on  the  premises  in 
good  repair  does  not  affect  his  right  to  remove 
machinery  placed  by  him  on  the  premises. 
Brown  v.  Reno  Electric  Light,  etc.,  Co.,  55 
Fed.  Rep.  229. 

A  covenant  by  the  tenant  to  restore  the 
'  premises  in  as  good  a  state  of  repair  as  he 
received  them  was  held  not  to  prevent  the  re- 
moval of  a  boiler  and  attachments  thereto 
substituted  for  another  boiler  which  could  not 
be  repaired.    Mason  v.  Fenn,  13  111.  525- 

In  England  the  effect  of  such  a  covenant 
seems  to  be  to  prevent  removal  by  the  tenant. 
Thresher  v.  East  London  Water  Works,  4  D. 
&  R.  62,  2  B.  &  C.  608,  9  E.  C.  L.  198,  2  L.  J. 
O  S.  K.  B.  100;  Penry  v.  Brown,  2  Stark  403, 
3*E. C  L.  463;  Mansfield  v.  Blackburne,  8 
Scott  720,  6  Bing.  N.  Cas.  427,  37  E.  C.  L.  443; 
Argles  v.  McMath,  14  Can.  L.  T.  462. 

In  Ex  p.  Daglish,  42  L.  J.  Bankr.  102,  L.  R. 
S  Ch.  1072,  2)  L.  T.  N.  S.  168,  21  W.  R.  893, 
the  lease  contained  covenants  by  the  lessee  to 
erect  certain  machinery  in  the  buildings  de- 
mised, and  to  keep  the  buildings  and  machin- 
ery in  repair  during  the  term,  and  a  covenant 
to  deliver  up  the  buildings  at  the  end  of  the 
term,  not  mentioning  the  machinery,  and  it 
was  held,  nevertheless,  that  the  machinery 
could  not  be  removed. 

But  the  Mere  Removal  and  Sale  by  a  Tenant, 
during  the  term,  of  fixtures,  which  he  does  not 
immediately  replace,  but  which  can  be  re- 
placed before  the  end  of  the  term,  is  not  in 
itsell  a  breach  of  his  covenant  to  repair  and 
uphold  the  demised  premises,  and  to  deliver 
up  the  same  at  the  end  of  the  term,  together 
with  all  things  affixed  thereto.  Doe  v.  Davis, 
15  Jur.  155.  . 

See  also  cases  cited  in  the  note  supra  involv- 
ing these  covenants,  but  classified  according  to 
the  description  of  the  articles,  on  which  the 
cases  principally  turned. 

Injury  by  Removal.  —  In  Murray  v.  Moross, 
27  Mich.  203,  it  was  held  that  where  a  lessee 
had  covenanted  to  keep  the  premises  in  good 
repair  and  at  the  end  of  the  term  to  deliver 
them  up  in  like  condition  as  when  taken,  rea- 
sonable use  and  wear  and  injury  by  the  ele- 
ments excepted,  he  could  not  remove  a  stall 
placed  by  him  in  the  barn  on  the  premises,  if 
the  removal  would  injure  the  freehold. 

Effect  of  Stipulation  Giving  Fixtures  to  Land- 
lord.—Where  a  lessee,  upon  putting  furniture 
and  fixtures  into  the  demised  premises,  agrees 
with  the  lessor  that  they  shall  become  the  lat- 
ter's property  at  the  expiration  of  the  lease 


the  lessor  has  a  vested  interest  in  them  and 
may,  during  the  term,  give  a  bill  of  sale  of  his. 
interest  in  them  to  a  third  person.  Thrall  v. 
Hill,  no  Mass.  328. 

A  stipulation  that  the  buildings  erected  by 
the  lessee  shall  revert  to  the  lessor  at  the  end 
of  the  term  renders  the  tenant  liable  for  waste 
if  the  buildings  are  destroyed  by  a  third  per- 
son's negligence.  Cook  v .  Champlain  Transp. 
Co.,  1  Den.  (N.  Y.)  91. 

2.  Custom  May  Control  Right  of  Removal.  — 
Merritt  v.  Judd,  14  Cal.  59;  Hanrahan  v. 
O'Reilly,  102  Mass.  201;  Teaff  v.  Hewitt,  1 
Ohio  St.  511,  59  Am.  Dec.  634:  Culling  v. 
Tuffnal,  Buller's  N.  P.  34;  Davis  v.  Jones,  2 
B.  &  Aid.  165. 

In  Van  Ness  v.  Pacard,  2  Pet.  (U.  S.)  137,  it 
was  held  that  a  custom  in  the  city  of  Washing- 
ton allowing  tenants  to  remove  buildings  dur- 
ing the  term  could  be  proven,  Story,  J.,  saying 
that  every  demise  between  landlord  and  ten- 
ant in  respect  to  matters  in  regard  to  which 
the  parties  are  silent  may  be  open  to  explana- 
tion by  the  general  usage  and  custom  of  the 
country  or  district. 

In  Keoghi'.  Daniell,  12  Wis.  163,  it  was  held 
that  a  custom  in  the  city  of  Milwaukee,  in  the 
absence  of  contrary  agreements,  that^  lessees 
of  vacant  lots,  under  "  ground  leases,"  should 
be  allowed  to  remove  buildings  at  or  before 
the  expiration  of  the  term  was  valid  and  con- 
trolling, the  lease  containing  no  provision  on 
this  point. 

3.  Removal  by  Persons  Claiming  under  Tenant. 

—  Deering  v.  Ladd,  22  Fed.  Rep.  575;  Talbot 
v.  Whipple.  14  Allen  (Mass.)  177;  Lanpheie  v. 
Lowe,  3  Neb.  131;  Friedlander  v.  Ryder,  30 
Neb.  '783;  Higgins  v.  Riddell,  12  Wis.  587. 
See  also  authorities  cited  supra,  this  section,  2.  f . 
Time  of  Removal  and  Loss  of  Rights  by  Tenant 
 Rights  of  Persons  Claiming  under  Tenant. 

4.  A  Purchaser  with  Notice  takes  subject  to 
the  tenant's  right  of  removal.  Joliet  Fiist 
Nat.  Bank  v.  Adam,  138  111.  483;  Davis  v. 
Buffum,  51  Me.  160;  Dubois  v.  Kelly,  10  Baib. 
(N.  Y.)  496;  Wing  v.  Gray,  36  Vt.  261. 

Illustration.  —  Where  the  lease  expressly 
gave  to  the  tenant  a  tight  to  remove  a  fence 
built  on  the  demised  premises,  a  purchaser 
ot  the  premises  was  not  entitled  to  it  as  against 
the  tenant,  if  he  had  notice  of  the  tenant's 
rights  before  he  paid  the  price.  Jones  v. 
Cooley,  106  Iowa  165. 

Notice  Immaterial.  —  In  New  York,  however, 
it  is  stated  broadly  that  one  deriving  title 
under  a  mortgage  executed  by  a  lessor  occu- 
pies his  position,  and  has  no  right  to  machin- 
ery erected  by  the  lessee  during  his  term  which 
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(2)  Prior  Mortgagees.  —  An  agreement  for  removal  is,  it  seems,  effective 
as  against  a  prior  mortgagee  of  the  land,1  and  aright  to  remove  trade  fixtures 
likewise  exists  as  against  a  prior  mortgagor,2  unless,  it  seems,  the  lease  was 
subsequent  to  the  mortgage.3 

XIII.  Fixtures  in  Connection  with  Conveyance,  Mortgage,  or  Sale  of 
Realty  —  1.  Annexations  by  Grantor  or  Mortgagor  Before  Conveyance  or  Mortgage 
—  a.  Independent  of  Agreement  or  Intention  of  Parties  — (i)  Rules 
and  Principles  Applicable.  —  The  rule  as  to  what  articles  pass  by  a  conveyance 
of  the  land  on  which  they  are  placed  or  with  which  they  are  connected  is  the 
same  whether  the  conveyance  be  by  absolute  deed  or  by  mortgage.4 

A  Purchaser  at  Foreclosure  Sale  in  this  respect  stands  in  the  same  position  as  the 
original  mortgagee.5 

The  General  Rule  Applicable  as  between  persons  in  these  relations  is  that  which 
governs  in  cases  arising  between  heir  and  personal  representative,  that  what- 
ever is  annexed  to  the  realty  will  pass  as  a  part  thereof;*  and  hence  it  may 


the  lessee  has  the  right  to  remove,  no  refer- 
ence being  made  to  the  question  of  notice. 
Globe  Marble  Mills  Co.  v.  Quinn,  76  N.  Y.  23, 
32  Am.  Rep.  259.  This  is  in  accordance  with 
the  general  rule  in  New  York  that  an  agree- 
ment for  removal  is  effective  against  a  subse- 
quent purchaser  even  without  notice.  See 
supra,  this  title,  Agreement  as  to  Character  of 
Articles  Annexed — As  Against  Subsequent  Pur- 
chaser or  Mortgagee  of  Land. 

1.  Prior  Mortgagee  Is  Bound  by  Agreement  for 
Removal.  —  Paine  v.  McDowell,  (Vt.  1898)  41 
Atl.  Rep.  1042;  Ferris  v.  Quimby,  41  Mich. 
202;  Belvin  v.  Raleigh  Paper  Co.,  123  N.  Car. 
138.  But  see  to  the  contrary  Miles  v.  Anka- 
tell,  29  Ont.  Rep.  21.  And  in  Massachusetts 
such  an  agreement  would  presumably  be  in- 
effective as  against  the  mortgagee.  See  supra, 
this  title,  Agreement  as  to  Character  of  Articles 
A  nnexed —  As  Against  Prior  Mortgagee  of  Land. 
See  also  the  next  note. 

Agreement  During  Redemption  Period.  —  In 
Pioneer  Sav.,  etc.,  Co.  v.  Fuller,  57  Minn.  60, 
it  was  held  that  a  mortgagor  in  possession 
pending  redemption  may  agree  with  his  ten- 
ant that  a  chattel  to  the  realty  to  be  annexed 
by  the  tenant  should  remain  the  property  of 
the  tenant,  and  removable  by  him  within  the 
period  for  redemption. 

2.  Trade  Fixtures  Removable  as  Against  Prior 
Mortgagor.  —  Sanders  v.  Davis,  15  Q.  B.  Div. 
218. 

3.  Lease  Subsequent  to  Mortgage.  —  In  such  a 
case  ihe  tenant's  right  of  removal  is,  it  seems, 
divested  by"  the  claim  of  the  mortgagee. 
Gardner  v.  Finley,  ig  Barb.  (N.  Y.)  317;  Clary 
v.  Owen,  15  Gray  (Mass.)  522;  Lynde  v. 
Rowe,  12  Allen  (Mass.)  100;  Hunt  v.  Bay 
State  Iron  Co.,  97  Mass.  279.  This,  so  far  as 
the  Massachusetts  decisions  are  concerned, 
seems  to  be  a  logical  consequence  of  the  rule 
prevailing  in  that  state  that  a  mortgagor  can- 
not by  agreement  confer  rights  of  removal  not 
possessed  by  himself. 

Purchase  of  Reversion  by  Tenant.  —  In  Globe 
Marble  Mills  Co.  v.  Quinn,  76  N.  Y.  23.,  32 
Am.  Rep.  259,  it  was  decided  that  a  tenant 
who,  after  annexing  articles  to  the  land,  pur- 
chased the  reversion,  which  was  subject  to  a 
mortgage  made  after  the  lease,  did  not 
thereby  merge  his  ownership  of  the  articles 
and  so  subject  them  to  the  mortgage.    A  con- 
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trary  decision  was,  however,  made  in  Jones  v. 
Detroit  Chair  Co.,  38  Mich.  92,  31  Am.  Rep. 
314. 

4.  Same  Rules  Apply  to  Deed  and  Mortgage  — 

California.  —  Sands  v.  Pfeiffer,  10  Cal.  258. 

Georgia.  —  Cunningham  v.  Cureton,  96  Ga. 
492,  citing  8  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  53,  55. 

Illinois.  —  Kloess  v.  Katt,  40  111.  App.  99. 

Mississippi.  —  Tate  v.  Blackburne,  48  Miss.  1. 

New  Hampshire.  —  Despatch  Line  of  Packets 
v.  Bellamy  Mfg.  Co.,  12  N.  H.  232,  37  Am. 
Dec.  203;  Kittredge  v.  Woods,  3  N.  H.  503; 
Lathrop  v.  Blake,  23  N.  H.  64;  Wadleigh  v. 
Janvrin,  41  N.  H.  503,  77  Am.  Dec.  780;  Burn- 
side  v.  Twitchell,  43  N.  H.  390. 

New  York.  —  Snedeker  v.  Warring,  12  N.  Y. 
170;  Hart  v.  Sheldon,  34  Hun  (N.  Y.)  38; 
Miller  v.  Plumb,  6  Cow.  (N.  Y.)  665,  16  Am! 
Dec.  456;  Laflin  v.  Griffiths,  35  Barb.  (N.  Y.) 
58;  Robinson  v.  Preswick,  3  Edw.  Ch.  (N.  Y.) 
247;  Cahn  v.  Hewsey,  31  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  387,  8  Misc.  Rep.  (N.  Y.)  384. 

North  Carolina.  —  Foote  v.  Gooch,  96  N. 
Car.  265,  60  Am.  Rep.  411. 

Vermont.  —  Leland  v.  Gassett,  17  Vt.  403. 

In  Tillman  v.  De  Lacy,  80  Ala.  103,  it  was 
said  that  there  is  perhaps  somewhat  more 
liberality  in  favor  of  a  mortgagee  than  in  favor 
of  a  vendee. 

5.  Purchaser  at  Foreclosure  Sale.  —  Sands  v. 
Pfeiffer,  10  Cal.  258;  Polhman  v.  De  Bouchel, 
32  La.  Ann.  1 158 ;  Quinby  v.  Manhattan  Cloth, 
etc.,  Co.,  24  N.  J.  Eq.  260;  Main  v.  Schwarz- 
waelder,  4  E.  D.  Smith  (N.  Y.)  275;  Harmony 
Bldg.  Assoc.  v.  Berger,  99  Pa.  St.  324;  Kister- 
bock  v.  Lanning,  (Pa.  1887)  7  Atl.  Rep.  596. 

6.  Strict  Rule  in  Favor  of  Realty  —  England. 
—  Colegrave  v.  Dias  Santos,  2  B.  &  C.  76,  9 
E.  C.  L.  30. 

Alabama.  —  Harkness  v.  Sears,  26  Ala.  493, 
62  Am.  Dec.  742. 

California.  —  Sands  v.  Pfeiffer,  10  Cal.  258. 

Illinois.  —  Goff  v.  O'Conner,  16  111.  421. 

Indiana. — Pea  v.  Pea,  35  Ind.  387;  Sparks 
v.  State  Bank,  7  Blackf.  (Ind.)  471. 

Kentucky. — Johnson  v.  Wiseman,  4  Mete. 
(Ky.)  359- 

Massachusetts.  —  Winslow  v.  Merchants  Tns. 
Co.,  4  Met.  (Mass.)  310,  38  Am.  Dec.  368. 

Missouri.  —  Schlemmer  v.  North,  32  Mo. 
206;   Rogers  v.  Crow,  40  Mo.  91;  State  Sav. 
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be  said  that,  generally  speaking,  chattels  annexed  to  land  by  the  grantor  pass 

with  the  land.1  .  «. 

Mortgage  of  Leasehold.  —  A  mortgage  by  the  tenant  of  his  leasehold  interest 
covers  articles  annexed  to  the  freehold  which  he  has  the  right  to  remove  as 
against  his  landlord.2  . 

Trade  Fixtures.  —  The  fact  that  the  articles  were  placed  on  the  premises  for 
purposes  of  trade  does  not  give  to  the  grantor  any  right  of  removal  as  against 
the  grantee.3 

(2)  Articles  and  Structures  Constituting  Part  of  Realty  —  Machinery  and  Man- 
ufacturing Appliances.  —  The  question  as  to  what  articles  are  covered  by  a  convey- 
ance or  mortgage  of  the  realty  has  frequently  come  up  for  decision  in  connec- 
tion with  the  machinery  and  appliances  in  manufacturing  establishments  of 
various  kinds.  . 

Motive  Power.  —  Articles  furnishing  or  transmitting  the  motive  power  ot  a 
factory,  such  as  engines,  boilers,  waterwheels,  and  gearing,  are  generally  treated 
as  a  part  of  the  realty  so  as  to  pass  under  a  conveyance  thereof,4  but  such 


Bank  v.  Kercheval,  65  Mo.  682;  Thomas  v. 
Davis,  76  Mo.  78,  43  Am.  Rep.  756;  Davis  v. 
Mugan,  56  Mo.  App.  311. 

New  Hampshire.  —  Kittredge  v.  Woods,  3 
N.  H.  503;  Despatch  Line  of  Packets  v.  Bel- 
lamy Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec.  203; 
Lathrop  v.  Blake.  23  N.  H.  64;  Wadleigh  v. 
Janvrin,  41  N.  H.  503,  77  Am.  Dec.  780. 

New  Jersey.  —  Rogers  v.  Brokaw,  25  N.J. 
Eq.  4g6;  Crane  v.  Brigham,  ir  N.  J.  Eq.  29. 

New  York.  —  Pratt  v.  Baker,  92  Hun  (N.  Y.) 
333;  Miller  v.  Plumb,  6  Cow.  (N.  Y.)  665,  16 
Am'.  Dec.  456;  Breese  v.  Bange,  2  E.  D.  Smith 
<N.  Y.)  490- 

Texas.  —  Hutchins  v.  Masterson,  46  Tex. 
551,  26  Am.  Rep.  286. 

Vermont.  —  Leland  v.  Gassett,  17  Vt.  403. 

1.  Articles  Annexed  Pass  with  Land.  —  Van 
Wagner  v.  Van  Nostrand,  19  Iowa  422;  John- 
son v.  Wiseman,  4  Mete.  (Ky.)  362;  New  Or- 
leans Canal,  etc.,  Co.  v.  Leeds,  49  La.  Ann. 
123;  Davis  v.  Buffum,  51  Me.  160;  Miller  v. 
Plumb,  6  Cow.  (N.  Y.)  665,  16  Am.  Dec.  456; 
Day  v.  Perkins,  2  Sandf.  Ch.  (N.  Y.)  359; 
Breese  v.  Bange,  2  E.  D.  Smith  (N.  Y.)  474; 
Latham  v.  Blakely,  70  N.  Car.  368;  Wilson  v. 
Steel,  13  Phila.  (Pa.)  153,  36  Leg.  Int.  (Pa.) 
136. 

Articles  Annexed  By  the  Grantor  After  Convey- 
ance by  absolute  deed  likewise  belong  to  the 
grantee.    Kruger  v.  Le  Blanc,  75  Mich.  424. 

2.  Mortgage  of  Leasehold.  —  Joliet  First  Nat. 
Bank  v.  Adam,  138  111.  483;  San  Francisco 
Breweries  v.  Schurtz,  104  Cal.  420. 

In  England  it  is  settled  that  a  mortgage  of 
a  leasehold,  without  mentioning  the  fixtures 
which  the  tenant  has  the  right  to  remove, 
transfers  such  fixtures  to  the  mortgagee. 
Southport,  etc.,  Banking  Co.  v.  Thompson,  37 
Ch.  Div.  64,  explaining  dictum  of  Blackburn, 
J.,  in  Hawtry  v.  Butlin,  L.  R.  8  Q.  B.  293. 
See  also,  to  the  same  effect,  Hitchman  v. 
Walton,  4  M.  &  W.  409,  1  H.  &  H.  374,  8  L.  J. 
Exch.  31;  Meux  v.  Jacobs,  44  L.  J.  Ch.  481, 
L.  R.  7  H.  L.  481,  32  L.  T.  N.  S.  171;  Long- 
staff  v.  Meagoe,  2  Ad.  &  El.  167,  29  E.  C.  L. 
60,  2  N.  &  M.  211,  4  L.  J.  K.  B.  28;  In  re  Cal- 
vert, (1898)  2  Ir.  Rep.  501.  And  the  case  is 
the  same  where  the  mortgage  is  by  mere  de- 
posit of  the  lease.  Ex  p.  Broadwood,  1  Mont. 
D.  &  D.  631;  Ex  p.  Cowell,  17  L.  J.  Bankr. 
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16,  12  Jur.  411;  Ex  p.  Barclay,  5  De  G.  M.  & 
G.  403;  Ex  p.  Bentley,  2  Mont.  D.  &  D.  591,  6 
Jur.  719;  Williams  v.  Evans,  23  Beav.  239; 
Ex  p.  Tagart,  De  Gex  531;  Ex  p.  Astbury,  38 
L.  J.  Bankr.  9,  L.  R.  4  Ch.  630,  20  L.  T.  N.  S. 
997,  17  W.  R.  997. 

3.  The  Exception  as  to  Trade  Fixtures  does  not 
apply  in  the  case  of  a  grant  or  mortgage  of  the 
realty.  Tottenham  v.  Swansea  Zinc  Ore  Co., 
52  L.  T.  N.  S.  738;  Holland  v.  Hodgson,  L.  R. 
7  C.  P.  328;  Dav  v.  Perkins,  2  Sandf.  Ch.  (N. 
Y.)  359;  Harkriess  v.  Sears,  26  Ala.  4Q3,  62 
Am.  Dec.  742;  Miller  v.  Plumb,  6  Cow.  (N.  Y.) 
665,  16  Am.  Dec.  456.  See  Climie  v.  Wood,  L. 
R.  3  Exch.  257,  affirmed  L.  R.  4  Exch.  328, 
where  Willes,  J.,  quoted  the  language  of  Lord 
Cottenham  in  Fisher  v.  Dixon,  12  CI.  &  F.  312, 
as  to  the  inapplicability  of  the  principle  of  trade 
fixtures  to  the  relation  of  heir  and  executor, 
and  said  that  it  is  no  more  applicable  in  the 
case  of  mortgagor  and  mortgagee.  This  quo- 
tation will  be  found  supra,  this  title,  Fixtures 
as  Between  Heir  and  Personal  Representative. 

Annexations  hy  Partnership.  —  But  in  Robert- 
son v.  Corsett,  39  Mich.  777,  it  was  held  that 
trade  fixtures  erected  by  a  partnership  on  land 
belonging  to  one  of  the  partners  were  not  sub- 
ject to  a  subsequent  mortgage  on  the  land. 
Approving  Trappes  v.  Harter,  2  Cromp.  &  M. 
153,  as  involving  the  same  circumstances,  and 
disapproving  Cullwick  v.  Swindell,  L.  R.  3  Eq. 
249,  and  Ex  p.  Cotton,  2  Mont.  D.  &  D.  725. 
See  also,  to  the  same  effect,  as  to  trade  fix- 
tures of  partnership,  arising,  however,  on  a 
question  as  to  an  intestate's  estate,  Saunders 
v.  Stallings,  5  Heisk.  (Tenn.)  65;  McDavid  v. 
Wood,  5  Heisk.  (Tenn.)  95. 

4.  Engines  and  Boilers  are  part  of  the  realty, 
according  to  most  of  the  decisions.  These  are 
generally  affixed  to  foundations,  and  this  fact 
is  quite  generally  mentioned  as  an  element  in 
the  decision. 

England.  —  Walmsley  v.  Milne,  7  C.  B.  N. 
S.  115,  97  E.  C.  L.  115;  Longbottom  v.  Berry, 
L.  R.  5  Q.  B.  123;  Climie  v.  Wood,  L.  R.  3 
Exch.  257,  affirmed  L.  R.  4  Exch.  329;  Hobson 
v.  Gorringe,  (1897)  1  Ch.  182;  Cross  v.  Barnes, 
46  L.  J.  Q.  B.  479-  36  L.  T.  N.  S.  693. 

Canada.  —  Schrieber  v.  Malcolm,  8  Grant's 
Ch.  (U.  O433;  Minhinnick  v.  Jolly,  29  Ont. 
Rep.  238;  Don  v.  Warner,  28  Nova  Scotia  202; 
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articles  have  occasionally  been  held  to  be  personalty  in  view  of  the  intention 
with  which  they  were  annexed,1  or  the  mode  of  annexation.2 

Other  Machinery  and  Apparatus,  distinct  from  that  furnishing  or  transmitting  the 
motive  power,  has,  perhaps,  in  the  majority  of  cases,  been  treated  as  part  of 
the  realty,  though  there  are  well-considered  decisions  in  which  machinery  and 
apparatus  of  various  kinds  have  been  held  to  be  personalty,  the  question  being 
dependent  upon  the  mode  of  annexation  and  use  of  the  articles  annexed  3 


Oates  v.  Cameron.  7  U.  C.  Q.  B.  228;  Dickson 
v.  Hunter,  29  Grant's  Ch.  (U.  C.)  73. 

Alabama.  —  Harkness  v.  Sears,  26  Ala.  493, 
62  Am.  Dec.  742. 

California.  —  Sands  v.  PfeifJer,  10  Cal.  258. 

Illinois.  —Otis  v.  May,  30  111.  App.  581; 
Jenney  v.  Jackson,  6  111.  App.  32;  Kloess  v. 
Katt,  40  111.  App.  99. 

Indiana.  —  Sparks  v.  State  Bank,  7  Blackf. 
(Ind.)  469. 

Iowa.  —  Ottumwa  Woolen  Mill  Co.  v. 
Hawley,  44  Iowa  57,  24  Am.  Rep.  719. 

Louisiana.  —  New  Orleans  Canal,  etc.,  Co. 
v.  Leeds,  49  La.  Ann.  123. 

Maryland.  —  M'Kim  v.  Mason  3  Md.  Ch 
186. 

Massachusetts.  —  McConnell  v.  Blood,  123 
Mass.  47,  25  Am.  Rep.  12;  Southbridge  Sav. 
Bank  v.  Exeter  Mach.  Works,  127  Mass.  542; 
Winslow  v.  Merchants'  Ins.  Co.,  4  Met! 
(Mass.)  306,  38  Am.  Dec.  368. 

Michigan.  —  Coleman  v.  Stearns  Mfg.  Co., 
38  Mich.  30. 

Montana.  —  Dutro  v.  Kennedy,  9  Mont.  101. 

New  Hampshire.  —  Despatch  Line  of  Pack- 
ets v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 
Dec.  203. 

New  Jersey. —  Crane  v.  Brigham,  ir  N.J. 
Eq.  29;  McMillan  v.  Eish,  29  N.  J.  Eq.  612, 
affirming  29  N.  J.  Eq.  16;  Keeler  v.  Keeler,  31 
N.  J.  Eq.  181 ;  Speiden  v.  Parker,  46  N.  J.  Eq. 
292;  Lee  v.  Hubschmidt  Bldg.,  etc.,  Co.,  55 
N.  J.  Eq.  623;  Scheifele  v.  Schmitz,  42  N.  J. 
Eq.  700;  Doughty  v.  Owen,  (N.  J.  1890)  19 
Atl.  Rep.  540. 

North  Carolina.  —  Home  v.  Smith,  105  N. 
Car.  322,  18  Am.  St.  Rep.  903. 

Ohio.  —  Teaff  v.  Hewitt,  1  Ohio  St.  538,  59 
Am.  Dec.  634;  Brennan  v.  Whitaker,  15  Ohio 
St.  446;  Case  Mfg.  Co.  v.  Garven,  45  Ohio  St. 
289:  Barker  v.  Cincinnati  Pressed  Brick  Co., 
4  Ohio  Dec.  270. 

Pennsylvania.  —  Roberts  v.  Dauphin  Depos- 
ite  Bank,  19  Pa.  St.  71;  Vail  v.  Weaver,  132 
Pa.  St.  363,  19  Am.  St.  Rep.  598. 

Texas. — Jones  v.  Bull,  85  Tex.  136. 

Vermont.  —  Sweetzer  v.  Jones,  35  Vt.  317,  82 
Am.  Dec.  639;  Harris  v.  Haynes,  34  Vt.  220; 
Hill  v.  Wentworth,  28  Vt.  428. 

Wisconsin.  —  Frankland  v.  Moulton,  5  Wis.  r. 

And  it  was  so  held,  even  where  the  steam 
engine  and  boiler  were  standing  on  wheels  six 
inches  in  diameter  and  not  otherwise  fastened 
lo  the  ground  or  building,  in  view  of  the  in- 
tention of  the  owner.  Hart  v.  Sheldon,  34 
Hun  (N.  Y.)  38. 

Waterwheels  and  attachments  thereto  have 
likewise  been  held  to  be  part  of  the  realty. 
Davenport  v.  Shants,  43  Vt.  546;  Keeler  v. 
Keeler,  31  N.  J.  Eq.  181. 

Shafting,  Belting,  and  Gearing  in  a  factory  or 
machine  shop  connecting  the  machinery  there- 
in with  the  motive  power  is  generally  held  to 
be  part  of  the  realty. 
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England.  —  Ackroyd  v.  Mitchell,  3  L  T  N 
S.  236. 

Alabama.  —  Harkness  v.  Sears,  26  Ala  4.0-1 
62  Am.  Dec.  742. 

Georgia.  —  Cunningham  v.  Cureton,  06  Ga 
489. 

Iowa.  —  Ottumwa  Woolen  Mill  Co.  v.  Haw- 
ley, 44  Iowa  57,  24  Am.  Rep.  719. 

Maine.  —  Corliss  v.  McLagin,  29  Me.  115. 

Massachusetts.  —  Pierce  v.  George,  108  Mass. 
78,  11  Am.  Rep.  310;  Thompson  v.  Vinton.  121 
Mass.  139;  McConnell  v.  Blood,  123  Mass.  47, 
25  Am.  Rep.  12;  Winslow  v.  Merchants'  Ins 
Co.,  4  Met.  (Mass.)  306,  38  Am.  Dec.  368. 

New  Hampshire.  —  Burnside  v.  Twitchell 
43  N.  H.  395. 

New  Jersey.  —  Keeler  v.  Keeler,  31  N.  J.  Eq. 
181;  Lee  v.  Hubschmidt  Bldg.,  etc.,  Co..  55 
N.J.  Eq.  623;  Scheifele  v.  Schmitz,' 42  N  I 
Eq.  700. 

Vermont.  —  Hill  v.  Wentworth,  28  Vt.  428; 
Harris  v.  Haynes,  34  Vt.  220. 

1.  Motive  Power  Bemaining  Personalty  —  In- 
tention. —  Tillman  v.  De  Lacy,  80  Ala.  103- 
Vail  v.  Weaver,  132  Pa.  St.  363,  19  Am.  St' 
Rep.  598;  Padgett  v.  Cleveland,  33  S.  Car.  339. 

A  steam  engine  introduced  merely  as  a  sub- 
stitute for  water  power  during  a  season  of 
drought  retains  its  character  of  personalty. 
Randolph  v.  Gwynne,  7  N.  J.  Eq.  88;  Crane  v 
Brigham,  11  N.  J.  Eq.  29. 

2.  Mode  of  Annexation.  —  A  steam  boiler  at- 
tached to  a  building  only  by  a  pipe  was  held 
not  to  be  a  fixture.  Early  v.  Burtis,  40  N.  J. 
Eq.  501.  And  in  Carpenter  v.  Walker,  140 
Mass.  416,  a  boiler  and  engine,  cast  together 
and  weighing  fifty-six  hundred  pounds,  not 
attached  to  the  real  estate  except  by  being 
belted  to  shafting,  were  held  not  necessarily 
to  pass  under  a  mortgage  of  the  real  estate, 
although  not  removable  except  by  removing  a 
shed  built  over  them  to  protect  them  from  the 
weather,  or  by  enlarging  an  entrance  to  an- 
other building  on  the  land.  See  also  Mc- 
Laughlin v.  Nash,  14  Allen  (Mass.)  136,  92  Am. 
Dec.  741,  in  which  an  engine  and  boiler,  port- 
able and  removable  without  injury  to  the 
building,  were  held  to  be  removable  by  a 
vendee  in  possession  of  the  land  under  an  ex- 
ecutory contract  of  sale. 

3.  The  Following  Machines  and  Apparatus  have 
been  held  to  be  realty  so  as  to  pass  under  a 
conveyance  or  mortgage  of  the  land: 

Machinery  in  a  textile  factory,  such  as 
looms,  carders,  and  spinning  frames.  Hol- 
land v.  Hodgson,  L.  R.  7  C  P.  328;  Mather  v 
Fraser,  2  Kay  S:  J.  536;  Boyd  v.  Shorrock,  L. 
R.  5  Eq.  72;  Longbotlom  v.  Berry,  L.  R.  5 
Q.  B.  123;  fie  Dawson,  L.  R.  2  Ir.  Eq.  222; 
Ottumwa  Woolen  Mill  Co.  v.  Hawlev,  44  Iotva 
57,  24  Am.  Rep.  719;  Parsons  v.  Copeland,  38 
Me.  537;  Hopewell  Mills  v.  Taunton  Sav. 
Bank,  150  Mass.  519,  15  Am.  St.  Rep.  235: 
Lyle  :/.  Palmer,  42  Mich.  314;  Ca\  is  v.  Beck 
Volume  XIII. 


Tixtures  in  Connection  with  Conveyance,    FIX  TL  RES. 


Mortgage,  or  Sale  of  BeaUy. 


Machinery  and  Appliances  on  Farms  or  plan 

ford,  62  N.  H.  229;  Deal  v.  Palmer,  72  N.  Car. 
582;  Harlan  v.  Harlan,  15  Pa.  St.  507,  53  Am. 
Dec  612.  Contra,  Swift  v.  Thompson,  9  Conn. 
63  21  Am.  Dec.  718:  Taffe  v.  Warnick,  3 
Bl'ackf.  (Ind.)  in,  23  Am.  Dec.  383;  M'Kim 
v  Mason,  3  Md.  Ch.  186;  Keeler  v.  Keeler,  31 
N.J.  Eq.  181;  Murdock  v.  Gifford,  18  N.  Y. 
28;  Walker  v.  Sherman,  20  Wend.  (N.  Y.)  636; 
Vanderpoel  v.  Van  Allen,  10  Barb.  (N.  Y.)  157; 
Cresson  v.  Stout,  17  Johns.  (N.  Y.)  116,  8  Am. 
Dec.  373;  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59 
Am.  Dec.  634;  Tobias  v.  Francis,  3  Vt.  425.  23 
Am.  Dec.  217;  Sturgis  v.  Warren,  11  Vt.  433. 

Woodworking  machinery,  such  as  planers, 
moulders,  and  lathes.  Cunningham  v.  Cure- 
ton,  96  Ga.  489;  Langdon  v.  Buchanan,  62  N. 
H.  657;  Lee  v.  Hubschmidt  Bldg.,  etc.,  Co., 
55  N.  J.  Eq.  623;  Laflin  v.  Griffiths,  35  Barb.  (N. 
Y.)  58;  Helm  v.  Gilroy,  20  Oregon  517;  Chris- 
tian v.  Dripps,  28  Pa.  St.  271;  Green  v.  Phil- 
lips, 26  Gratt.  (Va.)  752,  21  Am.  Rep.  323- 
Contra,  Blancke  v.  Rogers,  26  N.  J.  Eq.  563, 
affirming  25  N.  J.  Eq.  49°;  Fullam  v.  Stearns, 
"  30  Vt.  443;  Harris  v.  Haynes,  34  Vt.  220.  See 
also  Maguire  v.  Park,  140  Mass.  21. 

Shingle  machines.  Corliss  v.  McLagin,  29 
Me  115.  Contra,  Wells  v.  Maples,  15  Hun  (N. 
T.)  90. 

Machinery  in  a  sawmill.  Burnside  v. 
Twitchell,  43  N.  H.395;  Brennan  v.  Whitaker, 
15  Ohio  St.  446;  State  Nat.  Bank  v.  Smith,  15 
Wash.  160;  Clark  v.  Hill,  117  N.  Car.  11; 
Burke  v.  Taylor,  46  U.  C.  Q.  B.  371;  Richard- 
son v.  Ranney,  2  U.  C.  C.  P.  460. 

Kettles  in  a  fulling  or  dyeing  mill.  Union 
Bank  v.  Emerson,  15  Mass.  159;  Noble  v.  Bos- 
worth,  19  Pick.  (Mass.)  314. 

Kettles  for  potash  in  an  ashery.  Miller  v. 
Plumb,  6  Cow.  (N.  Y.)665,  16  Am.  Dec.  456. 

Apparatus  in  a  brewery.  Farmers',  etc., 
Bank  v.  Cover,  1  Hayw.  &  H.  (C.  C.)  177; 
Scheifele  v.  Schmitz,  42  N.  J.  Eq.  700;  Equi- 
table Trust  Co.  v.  Christ,  47  Fed.  Rep.  756. 
But  see  Wolford  v.  Baxter,  33  Minn.  12,  53 
Am.  Rep.  1;  Matter  of  Geo.  Weber  Brewing 
Co.,  Ohio  Prob.  Rep.  193;  Meyer  v.  Orynski, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  655. 
Apparatus  and  appliances  in  a  slate  quarry, 
i  Williams's  Appeal,  (Pa.  1889)  16  Atl.  Rep.  810, 
24  W.  N.  C.  (Pa.)  365- 

Apparatus  and  appliances  in  a  stone  quarry. 
Speiden  v.  Parker,  46  N.  J.  Eq.  292;  Exp. 
Moore,  etc.,  Banking  Co.,  49  L-  J-  Bankr.  6o, 
14  Ch.  Div.  379,  42  L.  T.  N.  S.  443,  28  W.  R. 
924.  But  not  railroad  cars  used  in  transport- 
ing the  stone  from  the  quarry.  Speiden  v. 
Parker,  46  N.  J.  Eq.  292.  But  as  to  cars, 
compare  Baker  v.  Atherton,  15  Pa.  Co.  Ct.  Rep. 
471,  7  Kulp  (Pa.)  418. 

A  chemical  machine  or  bath  connected  with 
a  washer  and  rollers.  McMillan  v.  Fish,  29 
N.  J.  Eq.  612.  " 

Machinery  and  appliances  in  a  machine 
shop  or  foundry.  Calumet  Iron,  etc.,  Co.  v. 
Lathrop,  36  111.  App.  249;  Pierce  v.  George, 
108  Mass.  78,  11  Am.  Rep.  310;  Winslow  v. 
Merchants  Ins.  Co.,  4  Met.  (Mass.)  310,  38  Am. 
Dec.  368;  Smith  v.  Blake,  96  Mich.  542;  Roddy 
v.  Brick,  42  N.  J.  Eq.  218;  Foote  v.  Gooch,  96 
N.  Car.  265,  60  Am.  Rep.  411;  Lackas  v.  Bahl. 
43  Wis.  53.    But  see  Hubbell  v.  East  Carn- 


ations have  likewise  been  the  subject 

bridge  Five  Cent  Sav.  Bank,  132  Mass.  447, 
42  Am.  Rep.  446,  and  exceptions  in  Pierce  v. 
George,  108  Mass.  78,  11  Am.  Rep.  310,  of 
machines  not  fastened,  or  fastened  only  to 
benches. 

An  iron  table  in  a  plate-glass  factory,  weigh- 
ing thirtyithrec  tons,  resting  on  brick  founda- 
tions, and  adapted  only  for  the  use  of  the 
factory.    Smith  Paper  Co.  v.  Servin,  130  Mass. 

Milling  machinery.  Place  v.  Fagg,  4  M.  & 
R.  277;  Havens  v.  Germania  F.  Ins.  Co.,  123, 
Mo.  403,  45  Am.  St.  Rep.  570;  Phcenix  Mills 
v.  Miller,  (Supreme  Ct.)  17  N.  Y.  Supp.  158,  62: 
Hun  (N.  Y.)  621.  Contra,  Borland  v.  Hahn, 
(Supreme  Ct.)  25  N.  Y.  Supp.  131,  70  Hun  (N.. 
Y.)  597- 

Machinery  and  apparatus  in  a  canning 
factory.  Dudley  v.  Hurst,  67  Md.  44,  1  Am. 
St.  Rep.  368. 

Soap-making  and  candle-making  machinery. 
Lavenson  v.  Standard  Soap  Co.,  80  Cal.  245, 
13  Am.  St.  Rep.  147. 

Machinery  and  apparatus  in  a  slaughter 
house.    Kloess  v.  Katt,  40  111.  App.  99. 

Mining  machinery,  consisting  of  drum  hoist- 
ing works.    Dutro  v.  Kennedy,  9  Mont.  101. 

Phosphate-mining  machinery.      Rogers  v. 
Ontario  Bank,  21  Ont.  Rep.  416. 

A  lead-smelting  engine,  resting  on  a  frame- 
work of  timbers  bolted  together  and  partly 
sunk  into  the  ground,  and  connected  with  a. 
line  of  shafting.  Thomas  v.  Davis,  76  Mo. 
72,  43  Am.  Rep.  756. 

Apparatus  belonging  to  an  electric-light 
plant.  New  York  Security,  etc.,  Co.  v.  Sara- 
toga Gas,  etc.,  Co.,  (N.  Y.  1S98)  51  N.  E.  Rep. 
1092,  affirming  88  Hun  (N.  Y.)  569.  Contra, 
Vail  v.  Weaver,  132  Pa.  St.  363,  19  Am.  St. 
Rep.  598.  And  wires  transmitting  the  current 
through  the  streets  of  a  city  pass  as  part  of 
the  lot  on  which  the  plant  was  placed.  Fechet 
v.  Drake,  (Arizona  1887)  12  Pac.  Rep.  694. 

Machinery  in  a  shoe  factory.  Fifield  v. 
Farmers'  Nat.  Bank,  148  111.  163,  39  Am.  St. 
Rep.  166. 

Machinery  in  a  twine  factory.  McRea  v. 
Central  Nat.  Bank,  66  N.  Y.  489,  affirming  50 
How.  Pr.  (N.  Y.  Supreme  Ct.)  SI. 

Machinery  in  a  paper  mill.  Bowen  v.  Wood,. 
35  Ind.  268;  Walrath  v.  Henderson,  6  N.  Y. 
Wkly.  Dig.  293;  Joliet  First  Nat.  Bank  v~ 
Adam,  138  111.  483;   Lathrop  v.  Blake,  23  N. 

A  paper  cutter  and  printing  press.  Otis  v. 
May,  30  111.  App.  581. 

A  brick  press  weighing  five  and  a  quarter 
tons,  annexed  to  a  brick  foundation.  Simpson 
Brick  Press  Co.  v.  Wormley,  61  111.  App. 
460. 

Machines  Not  Constituting  Part  of  Realty.  —  In 

addition  to  the  decisions  cited  in  the  preced- 
ing notes  holding  certain  machinery  and  ap- 
paratus not  to  be  part  of  the  realty,  the 
following  articles  have  been  held  to  be  per- 
sonalty: 

Stills  in  a  glycerine  factory.  Hyman  v. 
Gordon,  Ohio  Prob.  Rep.  189,  21  Cine.  Wkly.  L. 
Bui.  179. 

Machines  for  stripping,  rolling,  splilting,_  or 
stitching  leather,  although  bolted  to  the  build- 
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of  discussion,  and  these  articles  have  generally  been  held  to  be  part  of  the 
realty.1 

Gas  Fixtures,  such  as  chandeliers,  brackets,  and  burners,  are  personalty.2 
Water  Pipes  and  attachments  have  been  held  to  be  part  of  the  realty.3 


ing.    McConnell  v.  Blood,  123  Mass.  47,  25 
Am.  Rep.  12. 

Saw  frames  in  a  marble  mill.  Sweetzer  v. 
Jones,  35  Vt.  317,  82  Am.  Dec.  639. 
i  An  embossing  press  weighing  about  five 
■  thousand  pounds,  placed  by  a  tenant  at  will  on 
the  ground  across  a  highway  from  a  factory 
occupied  by  the  lessor,  and  connected  with 
such  factory  by  a  steam  pipe  passing  under 
the  highway  for  heating  purposes.  Pope  v. 
Jackson,  65  Me.  162. 

1.  Cotton  gins  have  been  held  to  be  part  of 
the  realty.  Latham  v.  Blakely,  70  N.  Car. 
368;  Bond  v.  Coke,  71  N.  Car.  97;  De- 
graffenreid  v.  Scruggs,  4  Humph.  (Tenn.)  451, 
40  Am.  Dec.  658;  Fairis  v.  Walker,  1  Bailey  L. 
(S.  Car.)  540;  Bratton  v.  Clawson,  2  Strobh.  L. 
(S.  Car.)  478.  Contra,  Cole  v.  Roach,  37  Tex. 
413;  Hancock  v.  Jordan,  7  Ala.  448,  42  Am. 
Dec.  600.  And  so  as  to  a  gin  stand,  Jones  v. 
Bull,  85  Tex.  136;  Richardson  -j.  Borden,  42 
Miss.  71;  Tate  /.  Blackburne,  48  Miss.  I;  and 
a  gin  house  and  running  gear  of  the  gin,  Mc- 
Daniel  v.  Moody,  3  Stew.  (Ala.)  314. 

In  Smith  v.  Odom,  63  Ga.  499,  it  was  held 
that,  in  view  of  the  Georgia  Code  provisions  as 
to  fixtures,  (he  running  gear  of  a  cotton  gin  in 
position  for  use  and  attached  to  the  gin  house 
is  presumably  realty,  while  the  gin  itself  and 
the  band  connecting  it  with  the  running  gear 
are  personalty. 

Cotton  presses  have  been  held  to  be  part  of 
the  realty.  Tate  v.  Blackburne,  48  Miss.  1; 
Bond  v.  Coke,  71  N.  Car.  97;  Jones  v.  Bull,  85 
Tex.  136. 

Staddles,  stone  pillars  for  supporting  ricks, 
were  held  part  of  the  freehold.  Wiltshear  v. 
Cottrell,  1  El.  &  Bl.  674,  72  E.  C.  L.  674. 

A  threshing  machine  fixed  by  bolts  and 
screws  to  posts  let  into  the  ground,  the 
machine  being  removable  only  by  disturbing 
the  soil,  was  likewise  held  to  be  part  of  the 
realty.  Wiltshear  v.  Cottrell,  1  El.  &  Bl.  674, 
72  E.  C.  L.  674. 

A  portable  grist  mill  was  held  to  be  part  of 
the  realty.  Potter  v.  Cromwell,  40  N.  Y.  287. 
100  Am.  Dec.  485. 

Sulls,  encased  in  brick  or  rock,  were  held  to 
be  part  of  the  realty.  Bryan  v.  Lawrence,  5 
Jones  L.  (50  N.  Car.)  337; 'M'Clintock  v.  Gra- 
ham, 3  McCord  L.  (S.  Car.)  553. 

A  large  kettle  used  for  cooking  hog  food, 
encased  in  brick,  and  undressed  plank  laid 
dovvn  in  a  gin  house,  not  fastened  down,  and 
used  to  spread  cotton  seed  on,  were  held  to  be 
realty.  Bryan  v.  Lawrence,  5  Jones  L.  (50  N. 
Car.)  337.  But  unattached  pieces  of  scant- 
ling, used  on  a  tobacco  farm  to  hang  tobacco 
on  while  curing  it,  and  put  up  and  taken  down 
as  required,  are  not  part  of  the  realty.  Noyes 
v.  Terry,  1  Lans.  (  N.  Y.)  219. 

A  cider  mill  attached  to  the  building  by  a 
brace,  resting  upon  a  stone  foundation,  and 
removable  only  by  being  taken  to  pieces,  was 
held  to  be  part  of  the  realty.  Wadleigh  v. 
Janvrin,  41  N.  H.  503,  77  Am.  Dec.  780. 
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A  sugar  mill  erected  by  the  owner  of  a  plan- 
tation  is  part  of  the  realty.  Hutchins  v.  Mas- 
terson,  46  Tex.  551,  26  Am.  Rep.  286. 

Sawmills  and  machinery  attached  and  fixed 
to  land  have  been  held  to  be  part  of  the  realty. 
Pea  v.  Pea,  35  Ind.  387;  Robertson  v.  Corsett, 
39  Mich.  777;  Home  v.  Smith,  105  N.  Car.  322, 
18  Am.  St.  Rep.  903.  So  in  Treadway  v. 
Sharon,  7  Nev.  37,  a  sawmill  placed  on  public 
land  for  the  purpose  of  sawing  the  timber  in 
the  vicinity  was  held  to  be  part  of  the  realty. 
This  case  does  not  refer  to  the  previous  case 
of  Brown  v.  Lillie,  6  Nev.  244,  in  which  the 
holding  was  directly  the  reverse.  But  a  port- 
able sawmill  attached  to  land  only  to  steady 
it  was  held  not  to  be  covered  by  a  mortgage 
on  the  land.    Taylor  v.  Watkins,  62  Ind.  511. 

A  stonemill  for  crushing  stone,  consisting 
of  heavy,  cumbrous  engines,  boiler,  and 
machinery  solidly  imbedded  in  stone  and  walls 
of  brick  laid  in  cement,  is  realty.  Davis  v. 
Mugan,  56  Mo.  App.  311. 

2.  Gas  Fixtures  are  personalty.  Fratt  v. 
Whittier,  58  Cal.  126,  41  Am.  Rep.  251; 
Guthrie  v.  Jones,  108  Mass.  191 ;  Towne  v. 
Fiske,  127  Mass.  125,  34  Am.  Rep.  353;  Cape- 
hart  v.  Foster,  61  Minn.  132;  Hays  v.  Doane, 
11  N.  J.  Eq.  84;  McKeage  v.  Hanover  F.  Ins. 
Co.,  8i  N.  Y.  38,  37  Am.  Rep.  471;  Kirchman 
v.  Lapp,  (Super.  Ct.)  19  N.  Y.  Supp.  831; 
Manning  v.  Ogden,  70  Hun  (N.  Y.)  399;  Shaw 
v.  Lenke,  1  Daly  (N.  Y.)  487;  Vaughen  v. 
Haldeman,  33  Pa.  St.  522,  75  Am.  Dec.  622; 
Jarechi  v.  Philharmonic  Soc,  79  Pa.  St.  403, 
21  Am.  Rep.  78;  Heysham  v.  Dettre,  89  Pa. 
St.  506;  Insurance  Co.  v.  Thackera,  10  W.  N. 
C.  (Pa.)  104,  11  W.  N.  C.  (Pa.)  391;  Montague 
v.  Dent,  10  Rich.  L.  (S.  Car.)  135,  67  Am.  Dec. 
572.  Contra,  Johnson  v.  Wiseman,  4  Mete. 
(Ky.)  359;  Central  Trust,  etc.,  Co.  v.  Cincin- 
nati Grand  Hotel  Co.,  (Super.  Ct.)  26  Cine. 
Wkly.  L.  Bui.  149.  See  also  Exp.  Acton,  4  L. 
T.  N.  S.  261;  Ex  p.  Wilson.  2  Mont.  &  A.  61. 

Lamps,  candlesticks,  sconces,  brackets,  and 
other  contrivances  for  lighting  by  means  of 
candles,  oil,  or  other  fluids  are  likewise  per- 
sonalty. Rogers  v.  Crow,  40  Mo.  91.  But  it  is 
otherwise  as  to  gas  pipes,  Smyth  v.  Sturges, 
108  N.  Y.  495;  Keeler  v.  Keeler,  31  N.  J.  Eq. 
181,  and  a  gas  generator,  gas  pump  connected 
with  it,  and  gas  furnace,  Keeler  v.  Keeler,  31 
N.  J.  Eq.  181. 

3.  Water  Pipes  are  part  of  the  realty.  Cohen 
v.  Kyler,  27  Mo.  122;  Smyth  v.  Sturges,  108 
N.  Y.  495.  And  it  was  so  held  as  to  a  faucet 
attached  to  a  hot-water  boiler  in  a  house. 
Kirchman  v.  Lapp,  (Super.  Ct.)  19  N.  Y.  Supp. 
831.  Contra,  as  to  a  hot-water  boiler,  Philadel- 
phia Mortg.,  etc.,  Co.  v.  Miller,  (Wash.  1S09) 
56  Pac.  Rep.  382. 

Water  closets,  bathtubs,  and  wash  basins  at- 
tached to  piping  are  also  part  of  the  realty. 
Cohen  v.  Kyler,  27  Mo.  122;  Smyth  v.  Sturccs, 
108  N.  Y.  495.  Contra,  as  to  a  bathtub  resting 
on  legs,  Philadelphia  Mortg.,  etc.,  Co.  v. 
Miller,  (Wash.  1S99)  56  Pac.  Rep.  3S2. 
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Buildings  have  generally  been  treated  as  part  of  the  realty  covered  by  a  con- 
veyance or  mortgage  thereon.1 

And  Fences  have  likewise  been  so  treated.58 

stoves  and  Furnaces  have  been  held  part  of  the  realty  where  there  was  actual 
annexation  or  other  evidence  of  intention  to  make  them  permanent  additions 
to  the  freehold.3 

steam-heating  Apparatus,  including  boiler,  pipes,  and  radiators,  has  been  held  to 
be  part  of  the  realty.4 

Mirrors  have  been  treated  as  part  of  the  realty  or  the  reverse,  according  to 
the  mode  of  annexation.5 

Miscellaneous  Articles.  —  There  have  been  numerous  decisions  in  regard  to  vari- 
ous articles  not  susceptible  of  classification  which  are  referred  to  in  the  note 
below.6 


1.  Buildings  are  part  of  the  realty.  Dooley 
v.  Crist,  25  111.  551;  Kelly  v.  Austin,  46  111. 
156;  Salter  v.  Sample  71  111.  430;  Joilet  First 
Nat.  Bank  v.  Adam,  138  111.  483;  New  Orleans 
Nat.  Bank  v.  Raymond,  29  La.  Ann.  355,  29 
Am.  Rep.  335;  Wight  v.  Gray,  73  Me.  297; 
Butler  v.  Page,  7  Met.  (Mass.)  40,  39  Am.  Dec. 
757;  Cole  v.  Stewart,  11  Cush.  (Mass.)  181 ; 
Freeman  v.  Lynch,  8  Neb.  192;  Leonard  v. 
Clough,  133  N.  Y.  292,  citing  Noble  v.  Bos- 
worth,  19  Pick.  (Mass.)  314;  Preston  v.  Briggs, 
16  Vt.  124;  Leland  v.  Gassett,  17  Vt.  403; 
Powers  v.  Dennison,  30  Vt.  752.  But  the  con- 
trary was  held  as  to  a  building  resting  by  its 
weight  on  sione  pillars,  Wiltshear  v.  Cottrell, 
1  El.  &  Bl.  674,  72  E.  C.  L.  674.  or  on  stones, 
Leonard  v.  Clough,  (Supreme  Ct.)  14  N.  Y. 
Supp.  339.  And  in  Pennybecker  v.  McDougal, 
48  Cal.  160,  it  was  held  that  a  patent  did  not 
pass  a  cabin  which  was  annexed  to  the  realty, 
but  merely  resting  on  the  ground. 

2.  Fences  are  part  of  the  realty.  Mitchell  v. 
Billingsley,  17  Ala.  3.91;  Seymours.  Watson, 

5  Blackf.  (Ind.)  555,  36  Am.  Dec.  556;  Burler- 
son  v.  Teeple,  2  Greene  (Iowa)  542:  Glidden  v. 
Bennett,  43  N.  H.  306.  But  see  Pennybecker 
v.  McDougal,  48  Cal.  t6o. 

3.  Stoves  and  Furnaces  —  Intention  Is  Control- 
ling.—  Turner  v.  Wentworth,  119  Mass.  459; 
Towne  v.  Fiske,  127  Mass.  125,  34  Am.  Rep. 
353;  Aliens.  Mooney,  130  Mass.  155;  Rah  way 
Sav.  Inst.  v.  Irving  St.  Baptist  Church,  36  N. 
J.  Eq.  61;  Kerby  v.  Clapp,  15  N.  Y.  App.  Div. 
37;  Manning  v.  Ogden,  70  Hun  (N.  Y.)  399; 

»  Heysham  v.  Dettre,  89  Pa.  St.  506.  Compare 
the  early  English  cases  of  Day  v.  Auston, 
Owen  71,  and  Day  v.  Bisbitch,  Cro.  Eliz.  374. 

Part  of  Realty.  —  For  cases  in  which  furnaces 
have  been  held  to  be  part  of  the  realty,  see 
further  Colegrave  v.  Dias  Santos,  2  B.  &  C. 
76,  9  E.  C.  L.  30;  Winn  v.  Ingilby,  5  B.  &  Aid. 
625,  7  E.  C.  L.  214;  Rex  v.  St.  Dunstan,  4  B. 

6  C.  686,  10  E.  C.  L.  442;  Scottish  American 
Invest.  Co.  v.  Sexton,  26  Ont.  Rep.  77;  Smith 
v.  Heiskell,  1  Cranch  (C.  C.)  99;  Fratt  v. 
Whittier,  58  Cal.  126,  41  Am.  Rep.  251;  Stock- 
well  v.  Campbell,  39  Conn.  362,  12  Am.  Rep. 
393,  criticized  in  Rahway  Sav.  Inst.  v.  Irving 
Si.  Baptist  Church,  36  N.  J.  Eq.  63;  Thielman 
v.  Carr,  75  111.  385;  Folsom  v.  Moore,  19  Me. 
252;  Blethen  v.  Towle,  40  Me.  310;  Goddard 
v.  Chase,  7  Mass.  432;  Leonard  v.  Stickney, 
131  Mass.  541;  Tuttle  v.  Robinson,  33  N.  H. 
104;  Main  v.  Schwarzwaelder,  4  E.  D.  Smith 
(N.  Y.)  273 ;  Pratt  v.  Baker,  92  Hun  (N.  Y.)  331. 

Not  Part  of  Realty.  —  For  cases   in  which 
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stoves  or  furnaces  have  been  held  not  to  be 
part  of  the  realty,  see  Williams  v.  Bailey,  3 
Dane's  Abr.  152;  Squierz/.  Mayer,  Freem.  Ch. 
249;  Turner  v.  Wentworth.  rig  Mass.  459; 
Freeland  v.  South  worth,  24  Wend.  (N.  Y.)  191; 
Gardiner  v.  Parker,  18  Grant's  Ch.  (U.  C.)  26; 
Jenkins  v.  Gething,  2  Johns.  &  H.  520;  Har- 
mony Bldg.  Assoc.  v.  Berger,  99  Pa.  St.  320. 

4.  Steam-heating  Apparatus,  including  boiler 
and  pipes,  is  part  of  the  realty.  Tyler  v. 
White,  68  Mo.  App.  607;  Keeler  v.  Keeler,  31 
N.  J.  Eq.  181.  And  also  the  radiators.  Tyler 
v.  White,  68  Mo.  App.  607';  Capehart  v.  Foster, 
61  Minn.  132.  But  see  contra  as  to  radiators, 
Catasauqua  Nat.  Bank  v.  North,  160  Pa.  St. 
3*1- 

5.  Mirrors  supported  by  hooks  or  supports 
attached  to  the  wall  and  capable  of  being  de- 
tached from  the  supports  without  injuring  the 
walls  are  not  realty.  McKeage  v.  Hanover  F. 
Ins.  Co.,  81  N.  Y.  38,  37  Am.  Rep.  471; 
Columbia  Ins.  Co.  v.  Kneisley,  13  Cine.  Wkly. 
L.  Bui.  437,  9  Ohio  Dec.  (Reprint)  432;  Loan 
v.  Gregg,  55  Mo.  App.  581.  But  contra  as  to 
a  mirror  firmly  attached  to  the  chimneybreast 
by  a  moulding  and  seat  of  the  same  character 
as  the  rest  of  the  woodwork  in  the  room,  and 
not  removable  without  breaking  the  plaster, 
Spinney  v.  Barbe,  43  111.  App.  585;  or  set  in 
the  recesses  of  a  wall  and  the  removal  of 
which  would  leave  the  wall  in  its  rough  state, 
Mackie  v.  Smith.  5  La.  Ann.  717,  52  Am.  Dec. 
615. 

6.  Miscellaneous  Articles  —  Part  of  Realty.  — 

The  following  articles  and  structures  have 
been  held  to  be  part  of  the  realty  so  as  to  be 
covered  by  a  conveyance  or  mortgage  thereof: 

A  bar  fastened  by  nails  and  screws  to  the 
wall  and  floor  of  a  saloon.  Woodham  v. 
Crookston  First  Nat.  Bank,  48  Minn.  67,  31 
Am.  St.  Rep.  622. 

A  bell  in  a  cupola  or  bell  tower.  Alvord 
Carriage  Mfg.  Co.  v.  Gleason,  36  Conn.  86; 
Weston  v.  Weston,  102  Mass.  514.  But  contra 
as  to  a  plantation  bell  merely  set  on  posts. 
Cole  v.  Roach,  37  Tex.  413. 

Bookcases  the  removal  of  which  would  also 
remove  part  of  the  washboard  around  the  floor, 
and  a  hat-rack  built  into  the  room.  Columbia- 
Ins.  Co.  v.  Kneisley,  13  Cine.  Wklv.  L.  Bui. 
437,  9  Ohio  Dec.  (Reprint)  432. 

Cisterns  supplying  a  house  with  water, 
whether  outside  the  house,  Cole  v.  Roach,  37 
Tex.  413,  or  in  the  cellar,  Blethen  v.  Towle, 
40  Me.  310. 

Cooking  coppers,  washtubs  and  water  tubs. 
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As  Affected  by  Intention  or  Agreement  of  Parties.  —  Whether 
articles  are  or  are  not  so  annexed  as  to  be  part  of  the  freehold,  they  will  pass 
by  a  deed  or  mortgage  of  the  freehold  if  that  is  the  intention  or  understanding 
of  the  parties.1  This  intention  is  generally  to  be  determined  by  a  construc- 
tion of  the  language  of  the  deed,  and  while  such  matters  of  construction  aie 
not  generally  within  the  scope  of  this  article,  there  are  some  decisions  which, 
as  specially  applicable  to  articles  attached  to  the  realty,  may  properly  be  here 
considered. 

Conveyance  of  Factory  by  Name.  —  A  conveyance  of  a  mill  or  manufacturing 
establishment  by  a  general  name,  or  terms  of  description  commonly  under- 
stood to  embrace  all  its  essential  parts,  passes  the  machinery  belonging 
thereto,  whether  annexed  to  the  freehold  or  not.2 


Colegrave  v.  Dias  Santos,  2  B.  &  C.  76,  9  E. 
C.  L.  30. 

Curbing  inclosing  a  burial  lot  and  a  stone 
monument  therein.  Oakland  Cemetery  Co. 
v.  Bancroft,  161  Pa.  St.  197. 

A  desk  in  a  hotel  office,  about  twenty-five 
feet  long,  and  resting  on  a  floor  between  pro- 
jections in  the  walls,  to  which  it  was  fastened 
by  means  of  screws.  Capehart  v.  Foster,  61 
Minn.  132. 

Drawers  of  wood  flush  with  the  plastering 
in  a  building  used  as  a  dry-goods  store.  Con- 
nor v.  Squiers,  50  Vt.  680. 

An  electric  annunciator  attached  to  the  wall 
and  to  all  the  wires  of  the  electric-bell  system 
of  a  hotel.  Capehart  v.  Foster,  61  Minn. 
132. 

A  hay  cutter,  malt  mill  and  grinding  stones. 
Walmsley  v.  Milne,  7  C.  B.  N.  S.  115,  97  E. 
C.  L.  115. 

A  hotel  sign  formerly  attached  to  a  post  on 
ihe  sidewalk  in  front  of  the  hotel.  Redlon  v. 
Barker,  4  Kan.  445. 

Ice  in  an  icehouse  on  the  premises  of  a  hotel 
was  held  to  pass  as  a  fixture  to  one  purchas- 
ing just  before  the  summer  time,  no  reference 
thereto  having  been  made  in  the  deed  or 
otherwise.    Hill  v.  Mundy,  89  Ky.  36. 

An  organ  in  church  placed  in  a  recess  left  to 
receive  it,  the  organ  being  necessary  to  com- 
plete the  design  and  architectural  finish  of  the 
building,  and  being  attached  to  the  floor  and 
Intended  to  be  permanent.  Rogers  v.  Crow, 
40  Mo.  91. 

Partitions  in  a  store.  Smvth  v.  Sturges,  108 
N.  Y.  405. 

Pipe  laid  from  a  house  overland  of  another, 
by  his  license,  to  a  highway,  for  the  purpose 
of  bringing  water  to  the  house,  was  held  to 
pass  as  a  fixture  by  a  conveyance  of  the  house. 
Philbrick  v.  Ewing,  97  Mass.  133. 

Paintings  on  canvas  cemented  to  the  ceiling. 
Cahn  v.  Hewsey,  31  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  387,  8  Misc.  P.^p.  (N.  Y.)  384. 

Platform  scales  fastened  to  sills  upon  a  brick 
foundation  for  weighing  stock  and  grain  and 
intended  for  permanent  use.  Arnold  v,  Crow- 
der,  81  111.  56,  25  Am.  Rep.  260. 

A  stone  statue  weighing  three  tons  and  a 
stone  dial  weighing  three  hundred  pounds, 
resting  upon  blocks  of  stone  on  a  foundation. 
Snedeker  v.  Warring,  12  N.  Y.  170. 

A  tramway  in  quarry,  consisting  of  rails  and 
sleepers  not  removable  without  injury  to  the 
freehold.  Ex  p.  Moore,  etc.,  Banking  Co.,  14 
Ch.  Div.  379. 
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Miscellaneous  Articles  —  Not  Part  of  Realty.  — 

The  following  articles  have  been  held  not  to- 
constitute  a  part  of  the  realty: 

Carpets  and  curtain  rods.  Manning  v. 
Ogden,  70  Hun  (N.  Y.)  399. 

Movable  china-closets  and  movable  screens. 
Lea  v.  Shakespears,  10  Montg.  Co.  Rep.  (Pa.y 
171. 

A  cooking  range  fastened  to  the  floor  of  a 
hotel.  John  Van  Range  Co.  v.  Allen,  (Miss. 
1890)  7  So.  Rep.  499. 

Counters  and  meat  racks  and  an  icebox  used 
in  a  grocery  business  and  meat  shop.  Griffin 
v.  Jansen,  (Ky.  1897)  39  S.  W.  Rep.  43. 

An  icebox  used  in  store  or  tavern.  Griffin  v. 
Jansen,  (Ky.  1897)  39  S.  W.  Rep.  43;  Park  v. 
Baker,  7  Allen  (Mass.)  78,  83  Am.  Dec.  668. 

A  safe  in  a  bank,  even  though  bricked  up. 
Moody  v.  Aiken,  50  Tex.  65. 

A  weather-vane  with  the  owner's  name  on 
it,  attached  to  the  roof  of  a  house.  Harmony 
Bldg.  Assoc.  v.  Berger,  99  Pa.  St.  324. 

Marble  slabs  on  brackets,  but  not  screwed 
1  hereto.  Weston  v.  Weston,  102  Mass.  514. 
But  such  slabs  on  a  counter  were  held  to  be 
realty  if  they  were  necessary  and  not  merely 
ornamental.  Harmony  Bldg.  Assoc.  v. 
Berger,  99  Pa.  St.  320. 

A  playhouse  built  of  boards  picked  up  by  a 
child  of  the  vendor,  and  other  children,  nailed 
together  and  to  the  fence,  and  owned  jointly 
by  the  children.  Kirchman  v.  Lapp,  (Super. 
Ct.)  19  N.  Y.  Supp.  831. 

Stuffed  birds  attached  to  movable  metal 
trays  in  cases  fastened  to  the  walls  of  a  private 
museum.     Hill  v.  Bullock,  (1897)  2  Ch.  482. 

1.  Intention  of  Parties  Controlling.  —  Canada 
Permanent  Loan,  etc.,  Co.  v.  Traders  Bank, 
29  Ont.  Rep.  479;  Capen  v.  Peckham,  35  Ccnn. 
92;  Hunt  v.  Mullanphy,  1  Mo.  508,  14  Am. 
Dec.  300;  Elliott  v.  Wright,  30  Mo.  App.  217; 
Potts  v.  New  Jersey  Arms,  etc.,  Co.,  17  N.  J. 
Eq.  396. 

2.  Conveyance  of  Factory  by  Name  Covers 
Machinery  Therein. —  Hancock  v.  Jordan,  7 
Ala.  448,  42  Am.  Dec.  600;  Baldwin  v.  Walker, 
21  Conn.  168;  Lathrop  v.  Blake,  23  N.  H.  46; 
Potts  New  Jersey  Arms,  etc.,  Co.,  17  N.  J. 
Eq.  404. 

In  Farrar  c;.  Stackpole,  6  Me.  154,  iq  Am. 
Dec.  201,  it  was  decided  that  the  conveyance 
of  a  sawmill  with  the  appurtenances  covered 
the  mill  chain,  dogs,  and  bars,  which  were  in 
their  appropriate  places  at  the  time  of  the  con- 
veyance. 

So  it  has  been  held  that  a  mortgage  or  con- 
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Conveyance  of  "Fixtures."  —  The  term  "  fixtures,"  when  used  in  a  conveyance, 
is  construed,  it  seems,  as  meaning  articles  annexed  to  the  realty,1  unless  it 
appears  to  have  been  intended  to  have  some  other  meaning.* 

Reservations  in  Conveyance.  —  The  language  of  the  conveyance  may  show  that 
certain  articles  annexed,  though  ordinarily  part  of  the  realty,  were  not 
intended  to  pass.3 

Collateral  Agreement  or  Transaction.  —  The  question  of  what  articles  pass  as  a  part 
of  the  realty  may  be  controlled  also  by  an  agreement  extrinsic  to  the  convey- 
ance,4 or  by  some  other  transaction  showing  the  intention  of  the  parties  to 


veyance  of  a  machine  shop  includes  all  the 
fixed  elements  or  machinery  that  give  it  its 
peculiar  character  as  a  machine  shop.  Hoskin 
v.  Woodward,  45  Pa.  St.  42. 

So  in  the  case  of  a  mortgage  of  a  "  nail  fac- 
tory." Delaware,  etc.,  R.  Co.  v.  Oxford  Iron 
Co.',  36  N.  J.  Eq.  452. 

Descriptive  Language.  —  But  language  merely 
descriptive  of  the  realty  does  not  have  this 
effect.  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59 
Am.  Dec.  634,  where  it  was  held  that  the  ad- 
dition to  the  description  of  the  land  of  the 
words  "  on  which  is  erected  a  woolen  manu- 
factory "  was  descriptive  of  the  realty,  and 
did  not  convert  into  fixtures  and  pass  title  in 
things  personal  in  their  nature,  though  a  part 
■of  the  mill. 

1.  Conveyance  of  "  Fixtures."  —  Pickerell  v. 
Carson,  8  Iowa  544. 

A  mortgage  which  covered  land  on  which 
was  a  gristmill  "  with  all  the  fixtures,"  was 
held  to  cover  an  Acme  oil  engine,  cidermill, 
grinder,  presses,  paring  machines,  belts,  shaft- 
ing, and  pease  slicer,  they  being  "  fixtures  " 
under  the  decisions.  Hathaway  v.  Orient  Ins. 
Co.  (Supreme  Ct.)  11  N.  Y.  Supp.  413,  58  Hun 
(N.  Y.)  602. 

2.  Intention  of  Parties  Controls.  —  McCall  v. 
Walter,  71  Ga.  287;  Stettauer  v.  Hamlin,  97 
111.  312;  Martin  v.  Cope,  28  N.  Y.  180;  Copp 
v.  Swift,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
438. 

So  in  Sawyer  v.  Long,  86  Me.  541,  the  term 
"  fixtures,"  used  in  a  mortgage  on  a  debtor's 
"  stock  and  fixtures  "  then  in  his  store,  was 
held  to  apply  to  store  appliances  which  could 
be  removed  from  the  realty,  but  which  were 
not  for  sale  as  stock  in  the  store. 

"  Fixtures  "  to  Personalty.  —  In  McGorrisk  v. 
Dwyer,  78  Iowa  279,  16  Am.  St.  Rep.  440,  it 
was  held  that  a  track  scale  used  in  connection 
with  an  elevator  was  included  in  a  chattel 
mortgage  given  upon  such  elevator  (which 
was  not  a  part  of  the  realty)  and  "  fixtures  be- 
longing thereto,"  the  scale  having  been  bought 
for  use  with  the  elevator,  and  mainly  used  for 
the  purpose  of  carrying  on  the  business  of  the 
elevator. 

Express  Reservation  of  Fixtures.  —  A  reserva- 
tion, on  the  sale  and  conveyance  of  a  hotel,  of 
the  "permanent  fixtures  or  appurtenances" 
was  held  not  to  cover  the  gas  fixtures  and  fit- 
tings, the  kitchen  range  and  boiler,  a  patent 
water  filter,  tanks,  and  mosquito  screens. 
Fratt  v.  Whittier,  58  Cal.  126,  41  Am.  Rep.  251. 

3.  Implied  Reservation.  —  In  Hare  v.  Horton, 
5  B.  &  Ad.  715,  27  F.  C.  L.  160,  it  was  neces- 
sary to  construe  a  deed  which  conveyed  two 
dwelling  houses  and  a  foundry,  and  it  was 
held  that  if  the  granting  part  of  the  deed  had 


mentioned  only  the  dwelling  houses  and  the 
foundry,  the  fixtures  in  each  would  have 
passed;  but  as  the  deed  went  on  to  say  "  to- 
gether with  all  grates,  boilers,  bells,  and  other 
fixtures  in  and  about  the  said  two  dwelling 
houses,"  while  no  mention  was  made  of  fix- 
tures in  the  foundry,  those  of  the  latter  did 
not  pass. 

But  the  enumeration  in  a  deed  of  land  with 
the  house  thereon  of  certain  articles  in  the 
house  which  would  not  pass  by  a  grant  of  the 
realty  was  held  to  make  personal  property 
other  articles  not  enumerated  which,  as  be- 
tween grantor  and  grantee,  might  be  treated 
as  part  of  the  realty.  Leonard  v.  Stickney, 
131  Mass.  541. 

A  Parol  Reservation  of  articles  annexed  has 
generally  been  considered  to  be  ineffective  be- 
cause contradicting  the  deed.  Minhinnick  v. 
Jolly,  29  Ont.  Rep.  238;  Smith  v.  Price,  39  111. 
29;  Noble  v.  Bosworth,  19  Pick.  (Mass.)  314; 
Wadleigh  v.  Janvrin,  41  N.  H.  503,  77  Am. 
Dec.  780;  Leonard  v.  Clough,  (Supreme  Ct.) 
14  N.  Y.  Supp.  339,  59  Hun  (N.  Y.)  627.  Or  be- 
cause in  violation  of  the  statute  of  frauds. 
Bond  v.  Coke,  71  N.  Car.  97;  Home  v.  Smith, 
105  N.  Car.  322,  18  Am.  St.  Rep.  903. 

The  Contrary  has,  however,  been  decided. 
Pea  v.  Pea,  35  Ind.  387. 

In  Smith  v.  Odom,  63  Ga.  499,  it  was  decided 
that  where  there  is  a  conveyance  of  land  by 
deed,  a  parol  understanding  that  the  vendor 
retains  the  ownership  of  a  house  thereon  with 
the  right  to  enter  and  remove  it  cannot  be 
given  in  evidence,  it  being  contradictory  of  the 
deed,  but  that  a  cotton  gin  and  the  running 
gear  thereof  being  of  a  valuable  character,  it 
may  be  treated  by  the  parties  as  either  realty 
or  personalty,  and  may  be  shown  by  parol  to 
have  been  intended  to  be  excluded  from  the 
operation  of  the  deed. 

Evidence  of  Intention.  —  In  Seedhouse  v. 
Broward,  34  Fla.  509,  it  was  held  that  mort- 
gagees could  show  that  the  money  secured  by 
the  mortgage  was  loaned  by  them  to  the  mort- 
gagor under  an  agreement  that  he  would  pur- 
chase therewith  certain  articles  which  he 
would  place  on  the  premises  as  fixtures,  this 
not  to  enlarge  the  scope  of  the  mortgage  by 
proof  of  such  agreement,  but  merely  to  show 
the  intent  with  which  the  machinery  was 
placed  on  the  land.  To  the  same  effect  see 
Taylor  v.  Collins,  51  Wis.  123. 

4.  Collateral  Agreement  May  Control.  —  Foster 
v.  Prentiss,  75  Me.  279;  Elizabethtown  Mill- 
ing, etc.,  Co.  v.  Elizabethtown  Milling  Co.,  13 
Ky.  L.  Rep.  96. 

In  Muehling  v.  Muehling,  181  Pa.  St.  483,  it 
was  stated  that  the  fact  that  a  mortgagor 
agreed  with  the  mortgagee  to  place  machinery 
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treat  the  articles  as  personalty  or  the  reverse.1 

c.  As  Affected  by  Custom.  —  The  effect  of  a  deed  as  conveying  articles 
annexed  to  the  land  which  is  the  subject  of  the  deed  cannot  be  controlled,  it 
seems,  by  the  existence  of  a  custom  to  regard  them  as  a  part  of  the  realty' or 

the  reverse.2 

2.  Annexations  by  Mortgagor  After  Mortgage.  —  Articles  annexed  by  a  mort- 
gagor of  land  after  making  the  mortgage  become  subject  thereto,3  and  the 


to  a  certain  amount  in  the  mortgaged  premises 
tends  to  show  that  the  machinery  became  fix- 
tures subject  to  the  mortgage. 

So  in  Elliott  v.  Wright,  30  Mo.  App.  217,  it 
was  held  that  machinery,  though  annexed  to 
the  realty,  did  not  pass  by  a  mortgage  sale 
thereof,  it  having  been  advertised  to  be  sold 
separately,  and  actually  so  sold. 

1.  Other  Transaction  Showing  Intention.  —  In 
Merrill  v.  Wyman,  80  Me.  491,  the  conveyance 
was  of  a  mill  privilege  by  metes  and  bounds, 
and  the  same  deed,  by  a  distinct  clause,  also 
conveyed  "  the  machinery  and  its  appurte- 
nances, of  the  grist  mill,  *  *  *  with  the 
rights  to  use  said  machinery  in  said  mill  for 
two  years  from  this  date  free  from  rent," 
which  mill  was  not  within  the  metes  and 
bounds  of  the  privilege  conveyed.  It  was  held 
that  this  transaction  made  the  machinery  per- 
sonal property  and  that  it  was  therefore  not 
covered  by  the  conveyance. 

The  Giving  of  a  Bill  of  Sale  or  Chattel  Mortgage 
on  articles  attached  to  the  realty  at  the  same 
time  as  the  giving  of  a  deed  or  real-estate 
mortgage  has  been  held  to  show  an  intention 
that  the  articles  should  be  treated  as  person- 
alty. 

In  Folsom  v.  Moore,  19  Me.  252,  it  was  held 
where  one,  selling  a  house,  sold  a  stove,  fixed 
therein,  to  the  purchaser,  as  personal  prop- 
erty, and  a  purchase-money  mortgage  was 
given  on  the  house,  that  the  purchaser  was  not 
prevented  by  such  mortgage  from  disposing 
of  the  stove  as  personal  property.  To  the 
same  effect  were  Zeller  v.  Adam,  30  N.  J.  Eq. 
421,  and  Fortman  v.  Goepper,  14  Ohio  St.  558. 

But  This  Is  Not  Necessarily  So,  as  the  bill  of 
sale  or  chattel  mortgage  may  have  been  given 
for  other  reasons,  as  to  guard  against  mistake 
as  to  the  character  of  the  property.  McRea  v. 
Central  Nat.  Bank,  66  N.  Y.  489;  Trowbridge 
v.  Hayes,  21  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
234;  Miles  v.  McNauhtgon,  in  Mich.  350; 
Studley  v.  Ann  Arbor  Sav.  Bank,  112  Mich. 
181;  Homestead  Land  Co.  v.  Becker,  96  Wis. 
206;  Stevens  v.  Barfoot,  13  Ont.  App.  366. 

Purchase-money  Mortgage  on  Land.  —  Likewise 
in  Morris's  Appeal,  88  Pa.  St.  368,  it  was  held 
that  a  purchase-money  mortgage  given  on  the 
sale  of  a  large  manufacturing  plant,  which  ex- 
pressly included  fixtures,  covered  all  the  arti- 
cles necessary  or  convenient  for  the  transac- 
tion of  the  business,  although  the  mortgagee 
had  conveyed  part  of  the  machinery  to  the 
purchaser  by  a  bill  of  sale. 

And  so  in  Cooper  v.  Harvey,  62  Hun  (N.  Y.) 
618,  16  N.  Y.  Supp.  660,  where  mill  property 
containing  machinery  was  conveyed  and  a 
purchase-money  mortgage  given,  the  vendor 
at  the  same  time  giving  a  bill  of  sale  of  the 
machinery  and  taking  back  a  chattel  mortgage 
thereon,  it  was  held  that  the  machinery  passed 
as  realty  by  the  conveyance,  and  was  included 


in  the  mortgage  of  the  real  estate.  See  also, 
as  to  the  fact  that  the  mortgage  is  for  the  price 
of  the  land,  Cahn  v.  Hewsey,  31  Abb.  N.  Cas. 
(N.  Y.  Super.  Ct.)  387,  8  Misc.  Rep.  (N.  Y.; 
384. 

2.  Custom  Is  Ineffective.  —  Boyd  v.  Shorrock. 
L.  R.  5  Eq.  72;  Christian  v.  Dripps,  28  Pa.  St. 
271. 

"  We  cannot  conceive  how  there  could  be  a 
custom  to  control  the  effect  of  a  deed  between 
grantoi  and  grantee.  What  would  pass  by  the 
deed  as  part  of  the  realty  could  only  be  ex- 
cepted by  an  express  reservation,  and  such 
reservation  would  have  to  be  made  in  every 
deed,  for  no  number  of  express  reservations  in 
deeds  would  establish  a  custom.  A  custom 
which  might  be  clearly  established,  as  between 
landlord  and  tenant,  could  not  possibly  affect 
a  conveyance  by  the  owner  of  the  fee  who  had 
annexed  the  chattels  to  the  realty."  Thomas 
v.  Davis,  76  Mo.  72,  43  Am.  Rep.  756. 

Contrary  Decision. —  But  in  Choate  v.  Kim- 
ball, 56  Ark.  55,  it  was  decided  that  a  custom 
to  put  certain  articles  upon  the  land  for  tern- 
porary  use  and  to  remove  them  when  desirable 
prevented  their  becoming  fixtures  when  placed 
on  the  premises  by  a  mortgagor  after  the 
making  of  the  mortgage,  since  there  was  an 
absence  of  the  intention  requisite  to  make 
them  part  of  the  realty.  See  also  Bemis  v. 
First  Nat.  Bank,  63  Ark.  625. 

3.  Annexations  by  Mortgagor  After  Mortgage  Is 
Given  —  England. — Walmsley  v.  Milne,  7  C. 
B.  N.  S.  115,  97  E.  C.  L.  115,  29  L.J.  C.  P.  97. 
6  Jur.  N.  S.  125,  1  L.  T.  N.  S.  62,  8  W.  R.  13S; 
Meux  v.  Jacobs,  L.  R.  7  H.  L.  493;  Exp. 
Belcher,  4  Deac.  &  C.  703,  2  Mont.  &  A.  160, 
4  L.  J.  Bankr.  29. 

Canada.  —  Longbottom  v.  Berry,  L.  R.  5  Q. 

B.  123;  Rogers  v.  Ontario  Bank,  21  Ont.  Rep. 
416;  London,  etc.,  Loan,  etc.,  Co.  v.  Pulford, 
rf  Ont.  Pr.  Rep.  150;  Paterson  v.  Pyper,  20  U. 

C.  C.  P.  278. 

United  States.  —  Hill  v.  Farmers',  etc.,  Nat. 
Bank,  97  U.  S.  450. 

Florida.  —  Seedhouse  v.  Broward,  34  Fla. 
509- 

Georgia.  —  Cunningham  v.  Cureton,  96  Ga. 
492,  citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  50. 

Illinois.  —  Wood  v.  Whelen,  93  111.  153. 

Indiana.  —  Bowen  v.  Wood,  35  Ind.  26S. 

Iowa.  —  Ottumwa  Woolen  Mill  Co.  -•.  Haw- 
ley,  44  Iowa  57,  24  Am.  Rep.  719. 

Kansas.  —  Mutual  Ben.  L.  Ins.  Co.  v.  Hunt- 
ington, 57  Kan.  744. 

Louisiana. — Weil  v.  Lapeyre,  38  La.  Ann. 
303. 

Maine.  —  Corliss  v.  McLagin,  29  Me  115; 
Parsons  v.  Copeland,  38  Me.  537;  Wight  v. 
Gray,  73  Me.  297. 

Maryland.  —  M'Kim  v.  Mason.  3  Md.  Ch. 
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same  rules  apply  in  determining  what  articles  are  part  of  the  realty  in  this  case 
as  when  the  annexation  is  previous  to  a  mortgage  or  conveyance. 

Trade  Fixtures.  —  That  the  articles  were  annexed  by  the  mortgagor  tor  pur- 
poses of  trade  gives  him  no  right  to  remove  them.3 


Massachusetts.  —  Pierce  v.  George,  108  Mass. 
78  11  Am.  Rep.  310;  Thompson  v.  Vinton,  121 
Mass.  139;  Southbridge  Sav.  Bank  v.  Mason, 
147  Mass  500;  Winslow  v.  Merchants  Ins.  Co., 
4  Met.  (Mass.)  314,  38  Am.  Dec.  368;  Hopewell 
Mills  v.  Taunton  Sav.  Bank,  150  Mass.  522,  15 
Am.  St.  Rep.  235;  Butler  v.  Page,  7  Met. 
(Mass.)  42,  39  Am.  Dec.  757;  Cole  v.  Stewart, 
11  Cush.  (Mass.)  181. 

Missouri.  —  Curry  v.  Schmidt,  54  Mo.  515. 

Montana.  —  Dutro  v.  Kennedy,  9  Mont.  101. 

New  Hampshire.  —  Pettengill  v.  Evans,  5  N. 
H.  54;  Burnside  v.  Twitchell,  43  N.  H.  393; 
Langd'on  v.  Buchanan,  62  N.  H.  660. 

New  Jersey.  —  Doughty  v.  Owen,  (N.  J. 
1890)  19  Atl.  Rep.  540;  Delaware,  etc.,  R.  Co. 
v.  Oxford  Iron  Co.,  36  N.  J.  Eq.452;  Roddy  v. 
Brick,  42  N.  J.  Eq.  218. 

New  York.  —  Davidson  v.  Westchester  Gas- 
Light  Co.,  99  N.  Y.  558;  McRea  v.  Central  Nat. 
Bank,  66  N.  Y.  489;  Cooper  v.  Harvey,  (Su- 
preme  Ct.)  16  N.  Y.  Supp.  660;  Laflin  v.  Grif- 
fiths 35  Barb.  (N.  Y.)  58;  Phcenix  Mills  v. 
Miller,  (Supreme  Ct.)  4  N.  Y.  St.  Rep.  787; 
Robinson  v.  Preswick,  3  Edw.  Ch.  (N.  Y.)  246. 

North  Carolina.  —  Bond  v.  Coke,  71  N.  Car. 
g7;  Foote  v.  Gooch,  96  N.  Car.  265,  60  Am. 
Rep.  411. 

Pennsylvania.  —  Harlan  v.  Harlan,  15  Pa. 
St.  507/53  Am.  Dec.  612;  Roberts  v.  Dauphin 
Deposite  Bank,  19  Pa.  St.  71. 

1.  Ex  p.  Reynal,  2  Mont.  D.  &  D.443;  Ex  p. 
Belcher,  4  Deac.  &  C.  703;  Walmsley  v.  Milne, 
7  C  B.  N.  S.  135,  97  E.  C.  L.  135;  Winslow  v. 
Merchants  Ins.  Co.,  4  Met.  (Mass.)  306,  38 
Am.  Dec.  368;  McFadden  v.  Allen,  134  N.  Y. 
4go;  Phcenix  Mills  v.  Miller,  (Supreme  Ct.)  4 
N  Y.  St.  Rep.  787;  Cooper  v.  Harvey,  (Su- 
preme Ct.)  16  N.  Y.  Supp.  663;  Gardner  v. 
Finley,  19  Barb.  (N.  Y.)  317;  Rice  v.  Dewey, 
54  Barb.  (N.  Y.)  472;  Sullivan  v.  Toole,  26  Hun 
(N.  Y.)  203. 

Contrary  Statement.  —  In  Alabama  it  is  stated 
that  in  the  case  of  an  annexation  after  the 
making  of  the  mortgage  on  the  real  estate 
stronger  evidence  of  an  intention  to  make  the 
article  an  accession  to  the  realty  is  required. 
Tillman  v.  De  Lacy,  80  Ala.  103.  And  the 
rule  is  so  stated  in  Jones  on  Mortgages  (4th 
ed.),  §  436,  citing  in  support  of  the  statement 
the  case  just  referred  to  and  Gardners.  Fin- 
ley,  19  Barb.  (N.  Y.)  317,  which  hardly  seems 
to'  sustain  it.  No  other  cases  state  any  such 
distinction,  and  it  is  questioned  in  Muehling 
v.  Muehling,  181  Pa.  St.  483. 

Kentucky  Decisions.  —  InClorez/.  Lambert,  78 
Ky.  224,  it  was  said  that  chattels  attached,  to 
the  realty  by  the  mortgagor  after  the  execution 
of  the  conveyance,  and  not  mentioned  therein, 
are  not  subject  to  the  lien  unless  so  attached 
that  a  removal  will  impair  it,  this  view  being 
based  on  the  fact  that  in  that  state  the  mort- 
j  gagor  retains  the  legal  title  and  has  power  and 
control  over  the  property.  But  the  authority 
of  this  case  is  apparently  shaken  by  Louisville 
Bank  v.  Baumeister,  87  Ky.  6,  where  Lewis, 
J.,  said:    "  The  rule  by  which  to  determine 
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whether  the  warehouse  is  to  be  regardedem- 
braced  by  the  mortgage  of  Olds  is  that '  fix- 
tures attached  to  the  realty  after  the  execution 
of  a  mortgage  of  it  become  a  part  of  the 
mortgage  security,  if  they  are  attached  for  the 
permanent  improvement  of  the  estate,  and  not 
for  a  temporary  purpose;  or  if  they  are  such 
as  are  regarded  as  permanent  in  their  nature, 
or  if  they  are  so  fastened  or  attached  lo  the 
realty  as  that  the  removal  of  them  would  be 
an  injury  to  it."  Even  then,  however,  he 
goes  on  to  say:  "As  the  liability  of  Olds  was 
incurred  to  enable  him  to  erect  the  building 
and  upon  the  faith  it,  as  part  of  the  realty, 
would  constitute  a  security  against  loss,  we 
think  it  was  properly  adjudged  subject  to  his 
mortgage." 

Evidence  as  to  Intention.  —  In  may  be  shown 
that  it  was  the  intention  of  the  parties  that 
articles  annexed  after  the  making  of  the  mort- 
gage should  remain  chattels,  though  such  evi- 
dence as  to  the  existing  fixtures  would  be 
inadmissible  as  varying  the  instrument. 
Heitkamp  v.  La  Motte  Granite  Co.,  59  Mo. 
App.  244. 

Sale  under  Mortgage.  —  In  Hill  v.  Farmers  , 
etc.,  Nat.  Bank,  97  U.  S.  450,  after  mortgaging 
land,  the  owner  placed  in  the  buildings  thereon 
machinery  for  a  paper  mill  and  leased  water 
power,  which  he  conveyed  some  distance,  for 
the  purpose  of  operating  the  machinery.  The 
land  was  subsequently  sold  under  a  mortgage, 
and  it  was  held  that  the  realty,  the  water 
power,  and  the  machinery  must  be  sold  to- 
gether by  the  trustees  under  the  mortgage,  as 
they  constituted  a  unit  and  could  not  be  disin- 
tegrated and  the  parts  sold  separately  without 
large  depreciation  and  a  diminished  amount 
in  the  aggregate  yield,  the  court  going  on  to 
say  that"  without  the  water  power  the  ma- 
chinery would  be  worthless,  except  to  be  torn 
out  and  removed.  By  placing  it  in  the  build- 
ings in  constructing  the  mill,  every  part  and 
parcel  of  it,  as  between  mortgagor  and  mort- 
gagee, became  a  fixture  and  a  part  of  the  free- 
hold." 

Annexations  After  Foreclosure  are  likewise  not 
removable  by  the  mortgagor  who  made  them. 
Guernsey  v.  Wilson,  134  Mass.  482. 

2.  Trade  Fixtures. —  Foote  v.  Gooch,  96  N. 
Car.  265,  60  Am.  Rep.  411;  Wight  v.  Gray,  73 
Me.  297;  Walmsley  v.  Milne,  7  C.  B.  N.  S. 
115,  97  E.  C.  L.  115,  29  L.  J.  C.  P.  97;  Cull- 
wick  v.  Swindell,  36  L.  J.  Ch.  173;  Exp.  Cot- 
ton, 2  Mont.  D.  &  D.  725.  6  Jur.  1045.  See 
also  authorities  supra,  this  section.  Annexa- 
tions by  Grantor  or  Mortgagor  Before  Conveyance 
or  Mortgage. 

Effect  of  Custom. —  See  supra,  this  section, 
Annexations  by  Grantor  or  Mortgagor  Before 
Conveyance  or  Mortgage  —  As  Affected  by  Cus- 
tom. 

Particular  Articles  and  Structures  placed  on_ 
the  realty  after  the  making  ot  a  mortgage 
which  have  been  held  to  become  part  of  the 
realty,  being  subject,  as  regards  the  determi- 
nation of  their  character,  to  the  rules  prevail- 
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3.  Annexations  by  Vendee  in  Possession.  —  Articles  annexed  or  structures 
erected  by  a  vendee  of  land  who  is  in  possession  by  virtue  of  his  contract  of 
purchase,  but  who  has  not  yet  obtained  title  to  the  premises,  cannot  be 
removed  by  him  without  the  consent  of  the  vendor,  the  presumption  being, 
from  his  interest  under  his  contract  and  expectation  of  acquiring  absolute 
title,  that  he  intended  the  articles  or  structures  to  be  part  of  the  land.'  The 
vendee  in  such  case  stands  in  a  position  analogous  to  that  of  a  mortgagor,  and 
has  no  greater  rights  of  removal  than  the  mortgagor  has  as  against  the  mort- 
gagee.2 

Parol  Contracts.  —  The  rule  is  the  same,  it  seems,  though  the  contract  of 
sale  is  merely  in  parol.3 

Default  by  Vendor.  —  If  the  contract,  however,  fails  of  actual  consummation 
through  the  default  of  the  vendor,  this  rule  does  not  apply,  and  a  right  of 
removal  exists  in  favor  of  the  vendee.4 

4.  Forfeiture  of  Rights  under  Deed.  —  Analogous  to  the  case  of  a  vendee 
who  loses  his  rights  by  failure  to  perform  his  contract  is  that  of  a  grantee  who 


ing  in  the  case  of  annexations  before  a  gram 
or  mortgage,  are  grouped  with  the  decisions 
in  the  latter  cases.  See  supra,  this  section, 
Articles  and  Structures  Constituting  Part  of 
Realty. 

1.  Annexations  by  Vendee  in  Possession  — 
Buildings.  —  This  rule  has  been  most  fre- 
quently applied  in  the  case  of  buildings 
erected  by  the  vendee. 

California.  —  Miller  v.  Waddingham,  (Cal. 
i8qi)  25  Pac.  Rep.  688. 

Illinois. — Smith  v.  Moore,  26  111.  392; 
Ogden  v.  Stock,  34  111.  522,  85  Am.  Dec. 
332. 

Maine.  —  Hemenway  v.  Cutler,  51  Me.  407; 
Lapham  v.  Norton,  71  Me.  83;  Kingsley  v. 
McFarland,  82  Me.  231,  17  Am.  St.  Rep.  473. 

Massachusetts.  —  Poor  v.  Oakman,  104  Mass. 
309;  Westgate  v.  Wixon,  128  Mass.  304;  Mil- 
ton v.  Colby,  5  Met.  (Mass.)  78;  Eastman  v. 
Foster,  8  Met.  ("Mass.)  26;  King  v.  Johnson,  7 
Gray  (Mass.)  239. 

Michigan.  —  Michigan  Mut.  L.  Ins.  Co.  v. 
Cronk,  93  Mich.  49. 

Minnesota.  —  Little  v.  Willford,  31  Minn.  T78. 

Mississippi.  —  English  v.  Foote,  8  Smed.  & 
M.  (Miss.)  444. 

Wisconsin.  —  Seatoff  v.  Anderson,  28  Wis. 
212. 

Canada.  — Gasco  v.  Marshall,  7  U.  C.  Q.  B. 
193;  Cleaver  v.  Culloden,  15  U.  C.  Q.  B.  582. 

Machinery  annexed  by  a  vendee  of  a  factory 
or  machine  shop  is  subject  to  the  same  rule, 
Hinkley,  etc.,  Iron  Co.  v.  Black,  70  Me.  473, 
35  Am.  Rep.  346;  McLaughlin  v.  Nash,  14 
Allen  (Mass.)  136,  92  Am.  Dec.  741;  Perkins 
v.  Swank,  43  Miss.  363;  Moore  v.  Vallentine, 
77  N.  Car.  188;  as  are  articles  furnishing  or 
transmitting  motive  power,  such  as  an  engine 
and  boiler,  Taylor  v.  Collins,  51  Wis.  123; 
Patton  v.  Moore,  16  W.  Va.  428,  37  Am.  Rep. 
789;  a  water  wheel,  Lapham  v.  Norton,  71  Me. 
83;  and  gearing,  Lapham  v.  Norton,  71  Me. 
83;  Tavlor  v.  Collins,  51  Wis.  123. 

A  Hot-air  Furnace  was,  however,  held  to  be 
removable  by  the  vendee.  Towne  v.  Fiske, 
127  Mass.  125,  34  Am.  Rep.  353. 

Erection  by  Contractor,  —  In  Miller  v.  Wad- 
dingham, (Cal.  1891)  25  Pac.  Rep.  688,  it  was 
held  that  a  building  erected  by  a  contractor  for 
-a  vendee  in  possession  could  not  be  removed 
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by  the  vendee,  or  by  the  contractor  upon  the 
vendee's  surrender  to  him  of  his  rights 
therein,  distinguishing  the  case  of  Hendy  v. 
Dinkerhoff,  57  Cal.  3,  40  Am.  Rep.  107,  where 
the  articles  annexed  belonged  to  a  third  per- 
son who  had  leased  them  to  the  vendee. 

Fence  Rails  Temporarily  Detached.  —  In  Haa- 
nibal,  etc.,  R.  Co.  v.  Crawford,  68  Mo.  80,  the 
rule  was  applied  to  the  case  of  fence  rails, 
though  temporarily  detached. 

2.  Vendee's  Rights  Same  as  Mortgagor's  —  Illi- 
nois.—  Ogden  v.  Stock,  34  111.  522,  85  Am. 
Dec.  332. 

Maine.  —  Hinkley,  etc.,  Iron  Co.  v.  Black, 
70  Me.  473,  35  Am.  Rep.  346;  Lapham  v.  Nor- 
ton, 71  Me.  83. 

Massachusetts.  —  Poor  v.  Oakman,  104  Mass. 
318;  Eastman  v.  Foster,  8  Met.  (Mass.)  19; 
Lynde  v.  Rowe,  12  Allen  (Mass.)  ioo;  Mc- 
Laughlin v.  Nash,  14  Allen  (Mass.)  136,  91 
Am.  Dec.  741;  Cooper  v.  Adams,  6  Cush. 
(Mass.)  87;  King  v.  Johnson,  7  Gray  (Mass.) 
239- 

New  Hampshire .  —  Glidden  v.  Bennett,  4} 
N.  H.  306. 

New  York.  —  McFadden  v.  Allen,  134  N.  Y. 
491. 

North  Carolina.  —  Moore  v.  Vallentine,  77 
N.  Car.  188. 

Effect  of  Agreement.  —  The  parties  may,  of 
course,  agree  that  the  articles  shall  be  remoT- 
able.  Dolliver  v.  Ela,  128  Mass.  557.  And  in 
Moore  v.  Vallentine,  77  N.  Car.  188,  it  was 
said  that  the  right  of  removal  would  exist  ia 
case  the  purchase  had  been  on  condition  that 
the  property  (a  mine)  should  prove  satisfactory 
on  a  test. 

Purchase-money  Mortgage. —  In  Smith  v. 
Altick,  24  Ohio  St.  369,  the  court,  refusing  to 
decide  the  rights  of  removal  by  a  vendee  ia 
ordinary  cases,  decided  that  where  the  con- 
tract of  sale  provided  that  the  vendee  should 
give  a  purchase-money  mortgage,  he  could 
not  remove  any  fixtures  on  the  property. 

3.  Parol  Contracts  of  Sale.  —  English  v.  Foote. 
8  Smed.  &  M.  (Miss.)  444. 

4.  Default  by  Vendor. —  Rush  County  v. 
Stubbs,  25  Kan.  322;  Hinkley.  etc..  Iron  Co. 
v.  Black,  70  Me.  483,  35  Am.  Rep.  346;  Lap- 
ham v.  Norton,  71  Me.  83;  Waters  v.  Reuber. 
16  Neb.  106. 
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fails  to  perform  the  conditions  named  in  his  deed,  nonperformance  of  which 
was  to  cause  a  reverter  of  the  land.1 

5.  Vendors'  Liens.  —  Whether  articles  are  so  annexed  to  land  as  to  consti- 
tute a  part  of  the  realty  subject  to  a  vendor's  lien  for  the  price  of  the  land,  is 
determined  by  the  rules  which  apply  generally  as  between  vendor  and  vendee 
and  mortgagor  and  mortgagee.2 

XIV.  Fixtures  as  Between  Tenants  in  Common.  —  One  who  annexes 
articles  or  structures  to  land  owned  by  him  and  another  in  common  has  no 
right  to  remove  such  articles,3  and  in  partition  proceedings  they  will  be  con- 
sidered as  part  of  the  realty  to  be  divided.4  In  determining  whether  articles 
are  so  annexed  to  the  land  as  to  be  part  of  the  realty  as  between  tenants  in 
common,  the  principles  which  control  as  between  grantor  and  grantee  are  to 
be  applied.5 


1.  Forfeiture  of  Eights  under  Deed.  —  In  Dun- 
man  v.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
1894)  24  S.  W.  Rep.  701,  (Tex.  Civ.  App.  1894) 
26  S.  W.  Rep.  304,  (Tex.  Civ.  App.  1896)  33  S. 
W.  Rep.  1024,  (Tex.  Civ.  App.  1896)  35  S.  W. 
Rep.  947,  it  was  held  that  pump  houses  and 
machinery  erected  by  a  railroad  company  on 
land  conveyed  to  it,  subject  to  a  condition  that 
the  failure  of  the  company  to  fill  a  water  tank 
for  the  grantor  should  terminate  the  com- 
pany's estate,  were  part  of  the  land  and  be- 
longed to  the  grantor  on  forfeiture  by  the 
vendee  for  breach  of  the  condition.  To  the 
same  effect  see  Carr  v.  Georgia  R.  Co.,  74 
Ga.  73. 

But  in  Congregational  Soc.  v.  Stark,  34  Vt. 
243,  79  Am.  Dec.  511,  it  was  held,  without  any 
discussion,  that  a  forfeiture  of  land,  under  a 
condition  in  a  deed,  did  not  work  a  forfeiture 
of  a  stove  put  up  in  a  meeting  house  erected 
upon  the  land.  This  was  very  probably  on 
the  view  that  the  stove  had  not  become  part  of 
the  realty. 

2.  Vendors'     Liens.  —  Annexations     by  the 

Grantor  which  pass  under  the  conveyance  as 
part  of  the  realty,  and  !are  so  treated,  are,  as 
such,  subject  to  his  lien  for  the  price.  In 
Bemis  v.  First  Nat.  Bank,  63  Ark.  625,  where 
the  deed  recited  the  sale  of  land  together  with 
all  the  mills,  machinery,  tools,  fixtures,  and 
appurtenances,  it  appeared  that  the  mill  site 
had  been  long  in  use  for  such  purpose,  and  it 
was  the  custom  to  regard  all  such  machinery 
as  part  of  the  realty,  and  it  was  held  that  the 
mill  and  the  machinery  were  intended  to  be 
treated  as  real  estate,  and  hence  were  the  sub- 
ject of  a  vendor's  lien. 

Articles  Annexed  by  the  Grantee  after  the  con- 
veyance are  evidently  analogous  to  those  made 
by  a  mortgagor  after  making  the  mortgage, 
and  the  right  of  removal  is  dependent  on  the 
same  considerations.  Simpson  v.  Masterson, 
<Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  419;  Tate 
v.  Blackburne,  48  Miss,  r;  Mcjunkin  v.  Du- 
pree,  44  Tex.  500;  Clore  v.  Lambert,  78  Ky. 
224,  in  which  last  case  it  was  decided  that  a 
chattel  annexed  to  the  freehold  by  the  vendee 
after  his  purchase  does  not  become  a  part  of 
the  realty  subject  to  the  vendor's  lien  unless 
the  vendee  so  intended  or  it  has  been  so  incor- 
porated into  the  realty  as  not  to  be  removable 
without  injuring  the  property.  This  case  and 
rule  as  applied  to  mortgages  are  against  the 
weight  of  authority.  See  supra,  this  section, 
Annexations  by  Mortgagor  A fter  Mortgage. 
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3.  Tenant  in  Common  Cannot  Remove  Fixtures. 

—  Baldwin  v.  Breed,  16  Conn.  60;  Stillman  v. 
Hamer,  7  How.  (Miss.)  421;  Crest  v.  Jack,  3 
Watts  (Pa.)  238,  27  Am.  Dec.  353. 

4.  In  Partition.  —  Parsons  v.  Copeland,  38 
Me.  537,  and  other  cases  cited  in  this  section. 

5.  Principles  Applicable.  —  Baldwin  v.  Breed, 
16  Conn.  60;  Parsons  v.  Copeland,  38  Me. 
537- 

In  Walker  v.  Sherman,  20  Wend.  (N.  Y.) 
636,  Justice  Cowen  said  that  the  question  is  to 
be  decided  as  if  it  had  arisen  between  grantor 
and  grantee,  or  as  if  partition  had  been 
effected  by  the  parties  by  mutual  deeds  of 
bargain  and  sale. 

Consent  to  Erection.  —  It  does  not  clearly  ap- 
pear whether  the  fact  that  an  annexation  or 
erection  by  one  tenant  in  common  is  made 
with  the  consent  of  his  cotenant  gives  a  right 
of  removal  to  the  former.  In  Parsons  *. 
Copeland,  38  Me.  537,  it  was  said  that  "  after 
a  petition  for  partition  has  been  filed  in  court, 
and  all  the  tenants  in  common  of  the  land  re- 
ferred to  therein  have  had  due  notice  of  its 
pendency,"  if  one  should  erect  a  "  temporary 
building,"  it  would  belong  to  him  alone,  as  if 
erected  on  the  land  of  a  stranger,  under  simi- 
lar permission.  This  case  is  referred  to,  ap- 
parently with  approval,  in  Howard  v.  Fessen- 
den,  14  Allen  (Mass.)  128.  And  see  also  Fair 
v.  Fair,  121  Mass.  559. 

Contrary  Decision. —  But  in  Baldwin  v. 
Breed,  16  Conn.  60,  it  was  decided  that  the 
fact  that  a  tenant  in  common  before  erecting  a 
building  obtained  the  consent  of  his  co-owners 
did  not  authorize  him  to  treat  it  as  his  own,  in 
the  absence  of  a  specific  agreement  to  that 
effect. 

And  a  mere  failure  by  the  co-owner  to  object 
to  the  erection  will  not  give  a  right  of  removal. 
Crest  v.  Jack,  3  Watts  (Pa.)  238,  27  Am.  Dec. 
353- 

The  following  articles  have  been  held  to  be 
part  of  the  realty  as  between  tenants  in  com- 
mon: 

Buildings.  Baldwin  v.  Breed,  16  Conn.  60; 
Aldrich  v.  Husband,  131  Mass.  480. 

Machinery  in  a  woolen  mill.  Parsons  v. 
Copeland,  38  Me.  537.  Contra,  Walker  v.  Sher- 
man, 20  Wend.  (N.  Y.)  636. 

But  a  portable  engine  belonging  to  one  ten- 
ant in  common  and  his  partner  was  held  not 
to  become  part  of  the  really  because  placed 
thereon.  Greenwood  v.  Maddox,  27  Ark. 
661. 
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XV.  Effect  of  Levy  or  Sale  under  Execution     1.  Levy  on  Land.  —  The 

question  as  to  what  articles  pass  by  a  levy  of  execution  on  land  or  sale  there- 
under is  determined  by  the  same  principles  which  apply  as  between  grantor 
and  grantee;1  consequently  the  decisions  upon  the  rights  of  persons  in  that 
relation  may  be  referred  to  as  authorities  upon  questions  under  this  head,  as- 
well  as  the  decisions  in  reference  to  executions  referred  to  in  the  note  below. 

2.  Levy  on  Articles  Annexed  to  Land  —  a.  General  Rule. — Articles 
which  are  so  annexed  to  land  as  to  be  part  thereof  cannot  be  levied  on  as 
personalty  under  an  execution  against  the  owner  of  the  land,2  and  whether 
they  are  part  of  the  realty  within  the  rule  is,  it  seems,  determined  by  the 
same  criteria  as  in  cases  arising  between  grantor  and  grantee  and  mortgagor 
and  mortgagee.3 


1.  Principles  Applicable.  —  Powell  v.  Monson, 
etc.,  Mfg.  Co.,  3  Mason  (U.  S.)  459;  Price  v. 
Brayton,  19  Iowa  309;  Stillman  v.  Flenniken, 
58  Iowa  450,  43  Am.  Rep.  120;  Parsons  v. 
Copeland,  38  Me.  537;  Strickland  v.  Parker,  54 
Me.  263;  Kirwan  v.  Latour,  1  Har.  &  J.  (Md.) 
289,  2  Am.  Dec.  519;  Farrar  v.  Chauffetete,  5 
Den.  (N.  Y.)  527;  Weaver  v.  Morris,  I  Del.  Co. 
Rep.  (Pa.)  230. 

Articles  Passing  as  Part  of  Realty.  —  The  fol- 
lowing articles  and  structures  have  been  de- 
termined to  be  part  of  the  realty  and  so  to 
pass  by  levy  on  the  realty  or  by  sale  under  the 
levy: 

Carding  machines,  pickers,  and  a  clothiers' 
press,  firmly  fastened  to  the  building.  Baker 
v.  Davis,  19  N.  H.  325. 

A  clapboard  machine  and  a  shingle  ma- 
chins,  fastened  into  a  sawmill,  to  be  there 
used.    Trull  v.  Fuller,  28  Me.  545. 

A  cotton  gin,  placed  in  a  gin  house  by  the 
owner  of  the  inheritance,  and  there  used 
for  the  better  enjoyment  of  the  premises. 
Latham  v.  Blakely,  70  M.  Car.  368. 

Distilling  apparatus,  such  as  pumps,  cis- 
terns, iron  grating  and  door,  distillery  and 
horse  mills;  but  not  the  joists,  vats,  buckets, 
pickets,  and  faucets,  as  they  were  not  fixed  to 
the  freehold.  Kirwan  v.  Latour,  1  Har.  &  J. 
(Md.)  2S9,  2  Am.  Dec.  519. 

A  marine  railway,  consisting  of  iron  and 
wooden  rails  and  sleepers,  endless  chain,  gear, 
wheels,  and  ship  cradle.  Strickland  v. 
Parker,  54  Me.  263. 

Machinery  attached  to  a  building  with  a 
view  to  carrying  on  a  permanent  business. 
Willis  v.  Morris.  66  Tex.  628,  59  Am.  Rep.  634. 

A  portable  gristmill  set  up  in  a  building  pre- 
viously used  for  another  trade,  and  connected 
with  the  steam  engine  there,  the  frame  being 
fastened  to  the  building  by  iron  rods  and  nuts, 
in  a  way 'to  be  easily  removable,  but  not 
merely  for  the  purpose  of  steadying  the  mill. 
Potter  v.  Cromwell,  40  N.  Y.  287,  100  Am. 
Dec.  485. 

A  smutter  in  gristmill,  as  being  essential 
thereto.  Stillman  v.  Flenniken,  58  Iowa  450, 
43  Am.  Rep.  120. 

Sash  factory  machinery  attached  to  the 
building  and  necessary  to  its  operation.  Sy- 
monds  v.  Harris,  51  Me.  14.  81  Am.  Dec.  553. 

A  steam  engine  and  boiler,  shafting,  and 
pulleys.    Keve  v.  Paxton,  26  N.  J.  Eq.  107. 

Stoves  of  iron  fastened  to  the  brickwork  of 
a  chimney.    Goddard  v.  Chase,  7  Mass.  432. 

Articles  Not  Passing  as  Part  of  Realty.  —  The 


following  articles  have  been  determined  not  to 
pass  by  a  sheriff's  sale: 

Chandeliers  and  side  brackets,  attached  to 
gas  pipes  by  the  owner  of  the  house.  Vaughen 
v.  Haldeman,  33  Pa.  St.  522,  75  Am.  Dec.  622. 

Rolls  cast  for  a  rolling  mill,  paid  for  and  de- 
livered at  the  mill,  where  ihey  remained  for 
two  years,  without  being  turned  or  finished 
off,  or  put  into  the  mill.  Johnson  v.  Mehaffey, 
43  Pa.  St.  308,  82  Am.  Dec.  568. 

Erections  on  Another's  Land. —  In  Yater  v. 
Mullen,  24  Ind.  277,  where  a  mill  was  erected 
upon  the  land  of  another,  under  a  contract 
that  the  landowner  should  obtain  a  half  inter- 
est in  the  mill  if  he  would  pay  off  a  judgment 
which  was  a  lien  on  the  land  and  convey  one, 
half  of  the  land  to  the  person  constructing  the 
mill,  it  was  held  that  until  the  judgment  was 
so  paid  off  the  mill  remained  the  personal 
property  of  the  person  constructing  it  so  as 
not  to  pass  under  a  sale  of  the  land  on  execu- 
tion against  its  owner. 

Erections  by  a  Purchaser  at  execution  sale 
were  held  to  be  removable  by  him,  because, 
although  buildings,  it  did  not  appear  that 
they  were  annexed  to  the  soil.  Tyler  v. 
Decker,  10  Cal.  435. 

Articles  Annexed  After  Sale  and  before  the 
making  of  the  sheriff's  deed  pass  under  the 
deed.  Hayes  v.  New  York  Gold  Min.  Co  ,  2 
Colo.  273. 

Levy  Must  Include  Fixtures.  —  In  He  men  way 

v.  Cutler.  51  Me.  407,  it  was  decided  that  a 
creditor  cannot,  in  making  a  levy,  convert  a 
part  of  the  real  estate  into  personal  property 
by  taking  the  land  under  the  buildings  and 
leaving  the  buildings  as  personal  estate. 

2.  Articles  Annexed  Not  Subject  to  Levy.  — 
Place  v.  Fagg,  4  M.  &  R.  277,  Poole's  Case.  I 
Salk.  368;  Davis  v.  Eastham,  Si  Ky.  116.  See 
also  cases  cited  infra  as  to  what  articles  are 
part  of  the  realty  within  this  rule. 

Effect  of  Wrongful  Severance.  —  The  execution 
creditor  or  levying  officer  cannot,  by  severing 
articles  from  the  realty,  render  them  subject 
to  his  execution.  Titus  v.  Mabee,  25  111.  257: 
Congregational  Soc.  v.  Fleming,  11  Iowa  533, 
79  Am.  Dec.  511. 

3.  Rule  in  Case  of  Grant  Applicable.  —  Wins 
low  v.  Merchants'  Ins.  Co.,  4  Met.  (Mass.) 
306,  38  Am.  Dec.  368;  Voorhis  v.  Freeman.  2 
W.  &  S.  (Pa.)  116,  37  Am.  Dec.  490;  Sturgis 
v.  Warren,  11  Vt.  433;  Hackett  v.  Amsden,  57 
Vt.  432. 

Contrary  Decision. —  In  Taffe  v.  Warnick.  3 
Blackf.  (Ind.)  111,  23  Am.  Dec.  383,  it  was  said 
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b.  Articles  Removable  by  Agreement.  —  Since  articles  and  structures 
annexed  to  another's  land  under  an  agreement  reserving  the  right  of  removal 
retain  their  personal  character,  they  are  clearly  subject  to  levy  and  sale  on 
execution  against  their  owner.1 

Articles  Subject  to  Levy.  —  Articles  which  have  been  decided  to  be  subject  to 
levy  as  personalty  or  the  reverse  are  enumerated  in  the  note  below.2 


that  the  same  rule  applies  as  in  cases  arising 
between  landlord  and  tenant.  This  statement 
seems  to  be  based  partly  on  the  fact  that  such 
an  execution  as  was  there  considered  would 
reach  personalty  only,  and  that  it  would, 
therefore,  be  unjust  to  the  creditor  to  apply 
the  same  strict  rule  as  that  existing  between 
heir  and  executor  and  mortgagor  and  mort- 
gagee. 

The  Rule  Stated  in  the  text  seems  to  be  im- 
pliedly adopted  in  cases  in  which  the  contest 
is  between  one  claiming  articles  under  a  levy  or 
sale  and  one  claiming  under  a  mortgage  made 
before  the  levy.  Murdock  v.  Gifford,  18  N.  Y. 
28;  Teaff  v.  Hewitt,  1  Ohio  St.  511,  59  Am. 
Dec.  634;  Sturgis  v.  Warren,  11  Vt.  433;  Ful- 
lam  v.  Stearns,  30  Vt.  443. 

1.  Articles  Annexed  under  Agreement  for  Re- 
moval.—  Foster  v.  Mabe,  4  Ala.  402,  37  Am. 
Dec.  749;  Ashmun  v.  Williams,  8  Pick.  (Mass.) 
402. 

So  in  State  v.  Bonham,  18  Ind.  231,  it  was 
held  that  a  steam  sawmill  erected  by  the 
debtor  on  another's  land,  which,  as  between 
them,  the  debtor  could  remove  during  his 
right  of  occupancy,  was  personal  property 
subject  to  execution  against  him. 

And  articles  so  removable  by  agreement  are 
of  course  not  subject  to  levy  for  debts  of  the 
landowner.  Beeston  v.  Marriott,  9  Jur.  N.  S. 
960. 

2.  Articles  Subject  to  Levy  as  Personalty.  — 

The  following  articles  have  been  decided  to  be 
mere  chattels,  and  not  part  of  the  realty,  and 
hence  to  be  subject  to  levy  and  sale  as  chattels: 
Machinery  in  a  blacksmith's  and  wagon 
maker's  shop,  which,  though  fastened  to  the 
building,  was  so  attached  only  for  the  purpose 
of  making  it  firm  for  use  in  its  place,  and 
which  could  be  removed  without  seriously  in- 
juring the  building.  Bartlett  v.  Wood,  32  Vt. 
372. 

Potash  kettles  set  in  brick  arches  in  an  ash- 
ery,  in  the  usual  way  for  use,  with  chimneys 
to  the  arches,  and  capable  of  being  taken  out 
without  any  essential  injury  to  the  brickwork. 
Wetherby  v.  Foster,  5  Vt.  136. 

Radiators  and  valves  connected  with  exter- 
nal steam-heating  apparatus.  Catasauqua 
Nat.  Bank  v.  North,  160  Pa.  St.  303. 

Rails  and  sleepers  placed  on  a  railroad  bed 
by  contractors,  their  owners,  and  used  by 
them  for  conveying  construction  materials. 
Fifield  v.  Maine  Cent.  R.  Co.,  62  Me.  77. 

A  carding  machine  not  fastened  to  the 
building,  Taffe  v.  Warnick,  3  Blackf.  (Ind.) 
in,  23  Am.  Dec.  383;  or  fastened  so  as  to  be 
easily  disconnected  and  capable  of  being  used 
elsewhere,  Gale  v.  Ward,  14  Mass.  352,  7  Am. 
Dec.  223. 

Salt  kettles  set  in  a  furnace  in  the  usual 
manner  for  boiling  salt.  Cutler  v.  Brinker, 
Tappan  (Ohio)  343. 

Articles  Not  Subject  to  Levy  as  Personalty.  — 
The  following  articles  have  been  decided  to 


be  part  of  the  realty,  and  for  that  reason  not 
subject  to  levy  and  sale  as  personalty: 

Ranges,  ovens,  and  set  pots.  Winn  v.  In- 
gilby,  1  D.  &  R.  247,  5  B.  &  Aid.  625,  7  E.  C. 
L.  214,  24  Rev.  Rep.  503. 

Boards  used  as  a  permanent  floor  in  a  corn 
barn,  necessary  to  a  full  enjoyment  of  the 
barn  and  treated  as  an  adjunct  thereof.  Hack- 
ett  v.  Amsden,  57  Vt.  432. 

A  boiler  in  a  brewhouse  constituting  an 
essential  part  of  the  brewery.  Gray  v.  Hold- 
ship,  17  S.  &  R.  (Pa.)  413,  17  Am.  Dec.  680. 

Cars,  iron  rails  on  a  tramway,  and  scales 
used  in  mining,  removing,  and  marketing 
limestone.  Ritchie  v.  McAllister,  14  Pa.  Co. 
Ct.  Rep.  267. 

An  engine,  with  its  boiler  and  attachments, 
placed  upon  and  securely  attached  to  public 
land  by  the  locator  of  a  mining  claim  thereon. 
Roseville  Alta  Min.  Co.  v.  Iowa  Gulch  Min. 
Co.,  15  Colo.  29,  22  Am.  St.  Rep.  373. 

An  engine  driving  a  bark  mill  and  pounders 
used  to  break  hides  in  a  tannery.  Oves  v. 
Ogelsby,  7  Watts  (Pa.)  106.  See  also  as  to  en- 
gines, Walton  v.  Jarvis,  13  U.  C.  Q.  B.  616. 

The  engine,  boilers,  cranes,  cupola,  and  fan 
in  a  machine  shop.  Rice  v.  Adams,  4  Harr. 
(Del.)  332. 

A  building  called  a  "  shanty,"  with  a  chim, 
ney,  door,  and  windows,  divided  into  rooms, 
and  occupied  by  a  family.  Fisher  v.  Saffer,  1 
E.  D.  Smith  (N.  Y.)  611. 

A  cotton  gin  with  stationary  engine  and 
press.    Jones  v.  Bull,  85  Tex.  136. 

An  engine  running  the  machinery,  a  mold, 
ing  machine,  and  planing  machines.  Green 
v.  Phillips,  20  Gratt.  (Va.)  752,  21  Am.  Rep. 
323- 

A  partition  of  wood,  nailed  at  the  ends  to 
blocks  let  through  the  plastering,  and  at  the 
bottom  to  a  strip  of  board  nailed  to  the  floor. 
McAuliffe  v.  Mann,  37  Mich.  539. 

Spike  machines  weighing  two  and  a  half 
tons,  intended  to  be  placed  and  permanently 
used  in  a  rolling  mill.  McFadden  v.  Craw- 
ford, 36  W.  Va.  671,  32  Am.  St.  Rep.  894. 

Articles  Not  Actually  Annexed. —  Machinery 
of  a  permanent  character  and  essential  to  the 
purpose  for  which  the  building  is  occupied  has 
been  held  not  to  be  liable  to  execution  as  a 
chattel,  even  though  at  the  time  of  the  levy  it 
had  not  been  actually  placed  in  the  factory 
but  was  lying  near  by  preparatory  to  attach- 
ment thereto.  Patton  v.  Moore,  16  W.  Va. 
428,  37  Am.  Rep.  789;  McFadden  v.  Crawford, 
36  W.  Va.  671,  32  Am.  St.  Rep.  894. 

And  likewise  it  was  held  that  materials  de- 
posited on  a  farm  for  the  purpose  and  with  the 
intention  of  building  a  fence  are  not  attach- 
able as  personal  property.  Hackett  v.  Ams- 
den. 57  Vt.  432. 

Articles  Necessary  to  Factory.  —  In  Voorhis  v. 
Freeman,  2  W.  &  S.  (Pa.)  116,  37  Am.  Dec. 
490,  which  was  a  contest  between  a  purchaser 
of  a  rolling  mill  under  foreclosure  and  one 
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c.  Fixtures  Removable  by  Tenant.  —  Fixtures  which  are  removable 
by  the  tenant  are  subject  to  levy  and  sale  as  chattels  on  execution  against  the 
tenant,1  so  far  as  the  tenant  retains  the  right  of  removal.2 

XVI.  EFFECT  OF  ESTOPPEL.  —  One's  right  to  claim  articles  as  part  of  the  realty 
or  the  reverse  may  at  times  be  affected  by  the  application  of  the  principle  of 
estoppel,  based  on  the  making  or  receipt  of  a  conveyance  or  demise  of  the  land,3 


levying  on  machinery  in  such  mill  as  a  chattel 
under  execution  against  the  mortgagor,  Gib- 
son, C.  J.,  laid  down  as  the  rule  that  machin- 
ery which  is  a  constituent  part  of  the  manu- 
factory, to  the  purposes  of  which  the  building 
has  been  adapted,  and  without  which  it  would 
cease  to  be  such  manufactory,  is  part  thereof; 
and  he  criticises  the  requirement  of  annexa- 
tion. 

Effect  of  Accidental  Severance.  —  The  washing 
away  of  a  mill  by  a  flood,  or  of  articles  of  ma- 
chinery therein  which  were  a  part  of  the 
realty,  does  not  convert  them  into  personal 
property  so  as  to  render  them  subject  to  the 
levy  of  an  execution.  Patton  v.  Moore,  16  W. 
Va.  428,  37  Am.  Rep.  789;  Goddard  v.  Bolster, 
6  Me.  427,  20  Am.  Dec.  320. 

A  Parol  Transfer  of  fixtures  does  not  sever 
them  so  as  to  render  them  liable  to  execution 
as  property  of  the  transferee.  Rice  v.  Adams, 
4  Harr.  (Del.)  332. 

Sale  as  Personalty  by  Consent.  —  The  plaintiff 
and  the  defendant  in  execution  may,  if  no 
other  person  then  has  the  right  to  object, 
agree  that  the  articles  shall  be  sold  as  personal 
property,  and  they  will  pass  by  a  sale  as  such. 
Piper  v.  Martin,  8  Pa.  St.  207;  Mitchell  v. 
Freedley,  10  Pa.  St.  198;  Burke  v.  Weiss,  1 
Kulp  (Pa.)  310. 

Effect  of  Wrongful  Sale.  —  If  machinery  in  a 
building  which  is  realty  is  sold  as  personalty, 
the  execution  creditor  is  entitled  to  the  pro- 
ceeds of  sale,  and  a  judgment  creditor  whose 
lien  has  attached,  though  he  might  have  pre- 
vented the  severance,  has  no  lien  upon  such 
proceeds  raised  by  its  sale  as  personal  estate. 
Hutchman's  Appeal,  27  Pa.  St.  209. 

1.  Tenant's  Fixtures  —  England.  —  Poole's 
Case,  1  Salk.  368;  Hallen  v.  Runder,  1  C.  M. 
&  R.  266,  275;  Minshall  v.  Lloyd,  2  M.  & 
W.  450;  Pitt  v.  Shew,  4  B.  &  Aid.  207,  6  E.  C. 
L.  453- 

Canada,  —  Hughes  v.  Towers,  16  U.  C.  C.  P. 
287. 

United  States.  —  Freeman  v.  Dawson,  110  U. 
S.  264. 

Connecticut.  —  Morey  v.  Hoyt,  62  Conn.  542. 

Missouri.  —  Donnewald  v.  Turner  Real- 
Estate  Co.,  44  Mo.  App.  350. 

Nebraska.  —  Friedlander  v.  Ryder,  30  Neb. 
785. 

New  York.  —  Ombony  v.  Jones,  19  N.  Y.  235. 

Pennsylvania.  —  Heffner  v.  Lewis,  73  Pa. 
St.  302;  Hey  v.  Bruner,  6r  Pa.  St.  87;  Darrah 
v.  Baird,  101  Pa.  St.  265;  Kile  v.  Giebner,  114 
Pa.  St.  381;  Wilkinson  v.  Kugler,  153  Pa.  St. 
238;  Lemar  v.  Miles,  4  Watts  (Pa.)  330. 

Necessity  of  Severance.  —  In  Pemberton  v. 
King,  2  Dev.  L.  (13  N.  Car.)  376,  it  was  de- 
cided that  since  a  trade  fixture  is,  until  sev- 
ered, a  part  of  the  realty,  a  sale  of  it  by  a  con- 
stable is  a  nullity,  since  he  has  no  power  to 
sell  land,  and  likewise  a  levy  by  a  sheriff  will 
not  of  itself  render  the  article  personalty  so  as 
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to  entitle  the  sheriff  to  sell  it  as  personalty, 
even  though  the  sheriff  might  have  power  to 
do  so  after  severance.  This  view  does  not, 
however,  seem  to  have  been  adopted  in  any 
other  case. 

2.  Creditor's  Eights  No  Greater  than  Tenant's. 

—  If  the  tenant  has,  by  the  terms  of  the  lease, 
no  right  of  removal,  his  creditor  has  no  such 
right.  Rex  v.  Topping,  McClel.  &  Y.  544. 
And  likewise  the  execution  creditor  has  no 
right  to  levy  on  the  articles  if  the  tenant  has 
lost  his  right  of  removal.  See  supra,  this  title. 
Fixtures  as  Between  Landlord  and  Tenant, 
subdiv.  2.  g.  (9)  Rights  of  Persons  Claiming 
under  Tenant. 

Levy  on  Fixtures  with  Leasehold. —  In  Mc- 
Nally  v.  Connolly,  70  Cal.  3,  an  engine,  boiler, 
and  machinery  for  a  flour  mill,  erected  by  a 
lessee,  and  securely  attached  by  bolts  and 
screws,  were  held  to  be  part  of  the  realty  as 
between  him  and  his  attaching  creditors,  not- 
withstanding an  agreement  with  his  lessor 
that  he  might  remove  the  machinery  on  expi- 
ration of  the  lease,  and  consequently  they 
passed  on  an  execution  sale  of  the  lessee's  in- 
terest in  the  real  estate. 

In  Kile  v.  Giebner,  114  Pa.  St.  381,  it  was 
decided  that  where  structures  belonging  to  the 
tenant  are  levied  on  in  connection  with  the 
leasehold  belonging  to  him,  it  is  not  necessary 
actually  to  seize  such  structures,  but  they  may 
be  levied  on  as  realty  in  connection  with  the 
leasehold  interest  in  the  land. 

3.  Estoppel  by  Making  Sale.  —  One  who 
assisted  in  the  erection  of  a  building  on  land 
which  belonged  to  him,  he  being  a  partner  in 
the  firm  erecting  the  building,  is  estopped,  as 
against  one  who  purchased  the  building  as 
personal  property  from  the  firm,  to  claim  that 
it  belongs  to  him  as  part  of  the  freehold. 
Evans  v.  McLucas,  15  S.  Car.  67. 

By  Giving  Lease.  —  In  Bracelin  ■v.  McLaren, 
59  Mich.  327,  it  was  held  that  one  who  builds 
a  house  on  land  held  by  him  under  a  partly 
performed  parol  contract  for  purchase,  and 
who  rents  it  to  a  tenant,  thereby  treating  it  as 
real  estate,  cannot  thereafter  treat  it  as  person- 
alty and  bring  trover  for  it. 

By  Giving  Conveyance.  —  The  lessee  of  a  lot, 
having  a  right  to  remove  a  building,  who 
makes  a  chattel  mortgage  upon  it,  describing 
it  as  personal  properly,  is  estopped  from  deny- 
ing that  the  building  is  personal  property  as 
against  persons  claiming  under  the  mortgage. 
Ballou  v.  Jones,  37  111.  95. 

By  Taking  Conveyance.  —  The  fact  that  a 
mortgagee  of  the  realty  has  taken  a  chattel 
mortgage  on  chattels  attached  does  not  pre- 
vent him  from  claiming  them  as  realty. 
Fifield  v.  Farmers'  Nat.  Bank,  148  111.  163,  39 
Am.  St.  Rep.  166.  Nor  is  a  grantee  or  mort- 
gagee precluded  from  so  doing  by  the  fact  that 
his  deed  or  mortgage  describes  or  treats  the 
property  as  chattels.  Jenney  v.  Jackson,  6 
6  Volume  XIII. 


Exemption  of  Fixtures 


FIXTURES. 


from  Distress. 


or  the  institution  of  legal  proceedings,*  or  declarations  or  other  actions  of 
trip  rlaimant  of  the  articles  in  suit.2  .        .         ,  3 

XVH  Exemption  of  Fixtures  feom  Distress.  -  Elsewhere  m  this  work 
it  is  stated  that  fixtures  are  not  subject  to  distress  for  rent,  and  the  authorities 
in  support  of  the  proposition  are  there  cited.  It  is  here  proper  merely  to 
conS  what  are  fixtures  within  this  rule  with  reference  to  the  general  prm- 
cioles  applicable  to  the  law  of  fixtures.  The  considerations  applicable  in  this 
connection  are,  it  seems,  the  same  as  those  which  apply  as  between  heir  and 
executor  or  grantor  and  grantee.4 


Ill  App.  32;  Keve  v.  Paxton,  26  N.  J.  Eq. 
107  But  one  taking  a  conveyance  excepting 
a  certain  thing  on  the  premises  cannot  claim 
it  as  against  a  third  person  as  a  part  of  the 
realty.    Badger  v.  Batavia  Paper  Mfg.  Co.,  70 

111.  302.  _ 

1.  By  Instituting  Legal  Proceedings.  —  in  Ha- 
noi's ilis  said  that  such  an  attachment  is  strong 
evidence  against  the  person  causing  it  to  be 
made  that  the  articles  are  not  realty.  Hewitt 
v.  Watertown  Steam  Engine  Co.,  65  111.  App. 
153-  Hewitt  v.  General  Electric  Co.,  164  111. 
420.'  And  so  of  the  institution  of  a  replevin 
suit  to  recover  property  as  personalty.  Long 
v.  Cockern.  128  111.  29. 

However,  in  Christian  v.  Dnpps,  28  Fa.  t>t. 
271    it  was  decided  that  the  fact  that  one 
caused  certain  articles  to  be  attached  as  per- 
sonal  property  will  not  estop  him  from  claim- 
ing them  as  fixtures  pertaining  to  real  estate. 
The  court  there  said:    "The  seizure  by  the 
constable  of  the  lathes  upon  the  attachment 
can  in  nowise  affect  the  question  of  property. 
Even  if  the  constable  acted  under  the  direct 
instructions  of  the  plaintiff,  it  would  only  tend 
to   prove   that   the   plaintiff   was  uncertain 
whether  the  lathes  were  real  or  personal  prop- 
erty.   A  mistake  in  this  respect  would  not 
prejudice  his  legal  rights;    for   neither  the 
principle  of  estoppel  nor  the  doctrine  of  elec- 
tion applies  to  a  case  like  the  present.  It 
would  be  a  harsh  rule  that  would  take  away  a 
man's  property  for  error  in  judgment  upon  a 
legal  question  of  so  difficult  solution  as  that 
which  relates  to  the  law  of  fixtures." 

2.  By  Declarations. —  Declarations  by  a  co- 
owner  as  to  the  right  of  one  erecting  buildings 
on  the  land  to  remove  them  were  held  to  bind 
him  as  against  one  who  bought  the  buildings 
from  their  builder  on  the  strength  of  such  dec- 
larations. Howard  v.  Fessenden,  14  Allen 
(Mass.)  124.  . 

In  Ignorance  of  Rights.  —  But  in  Harlan  v. 
Harlan,  15  Pa.  St.  507,  53  Am.  Dec.  612,  it 
was  held  that  the  fact  that  a  plaintiff  in  an 
execution  directed  the  sheriff  to  levy  on  the 
real  estate,  and  stated  that  the  machinery 
thereon  belonged  to  another,  and  said  to  an- 
other after  the  sale  that  he  had  purchased  the 
real  estate  but  not  the  machinery,  did  not 
estop  him  from  claiming  the  machinery  under 
his  purchase  at  the  sheriff's  sale,  if  the  direc- 
tion and  declarations  were  made  in  ignorance 
of  his  rights. 

By  Bidding  at  Auction. —  In  McAuliffe  v. 
Mann,  37  Mich.  539,  it  was  held  that  one  is 
not  estopped  from  claiming  a  structure  as  part 
of  the  realty  as  against  a  purchaser  at  an  exe- 
cution sale  thereof  as  personalty  by  his  bidding 
for  it  at  such  sale  or  by  his  failure  to  notify 
other  bidders  of  his  claim. 


And  so  in  Hanrahan  v.  O'Reilly,  102  Mass. 
201,  it  was  held  that  a  tenant  is  not  estopped, 
as  against  the  grantee  of  his  landlord,  to  re- 
move trade  fixtures,  by  bidding,  without  dis- 
closing his  claim  to  remove  them,  at  the  sale 
of  the  building  by  auction  at  which  the  grantee 

buys  it.  t  to  t 

By  Acquiescence  in  Annexation.  —  in  btewart 
v.  Matheny,  66  Miss.  21,  14  Am.  St.  Rep.  538, 
it  was  held  that  a  remainderman  was  not 
estopped  to  claim  articles  annexed  by  the  life 
tenant  merelv  because  he  did  not  give  notice 
to  the  latter  of  his  rights.  But  in  Meigs's  Ap- 
peal, 62  Pa.  St.  2S,  1  Am.  Rep.  372,  it  was 
decided  that  a  borough,  by  lying  by  and  suffer- 
ing the  United  States  to  put  up  structures  for 
military  purposes  without  objection,  on  a  pub- 
lic common,  where,  as  permanent  buildings, 
they  would  be  nuisances,  was  estopped  from 
declaring  that  the  United  States  intended  to 
annex  them  to  the  freehold.  See  also  Jenks 
v.  Colwell,  66  Mich.  420,  11  Am.  St.  Rep.  502, 
a  case  of  estoppel  of  the  vendor  of  a  chattel  to 
claim  it  as  against  one  who  had  been  induced 
to  pay  for  its  annexation  to  his  land. 

3.  See  the  title  Distress,  vol.  9,  p.  641. 

4.  Fixtures  Exempt  from  Distress.  —  In  Hella- 
well  v.  Eastwood,  6  Exch.  295,  Parke,  B.,  in 
deciding  that  the  machines  there  in  question 
were  not  fixtures  and  hence  were  liable  to  dis- 
tress, said,  "  They  would  not  have  passed  by 
a  conveyance  or  demise  of  the  mill;"  and  in  a 
previous  part  of  the  opinion  he  said  that 
whether  the  machines  were  part  of  the  free- 
hold was  a  question  of  fact  depending  princi- 
pally on  two  considerations:  first,  the  mode  of 
annexation  and  the  style  or  fabric  of  the  house 
and  the  extent  to  which  it  is  united  to  them, 
whether  it  can  be  easily  removed  without  in- 
jury to  itself  or  the  fabric  of  the  building; 
second,  the  object  and  purpose  of  the  annexa- 
tion whether  it  was  for  the  permanent  and 
substantial  improvement  of  the  dwelling  or 
merely  for  a  temporary  purpose  or  the  more 
complete  enjoyment  and  use  of  it  as  a  chattel. 
And  in  Turner  v.  Cameron,  L.  R.  5  Q-  B-  3°°. 
this  language  is  approved  _ 

The  statement  of  principles  in  Hellawell  v. 
Eastwood,  supra,  has  never  been  criticised, 
but  the  view  that  machines  in  a  factory  an- 
nexed as  those  in  that  case  are  to  be  considered 
chattels  has  been  repudiated  in  cases  arising 
between  mortgagor  and  mortgagee.  Mather 
v.  Fraser,  2  Kay  &  J.  536,  25  L.  J.  Ch.  361; 
Holland  v.  Hodgson,  L.  R.  7  C.  P.  328,  where 
it  was  remarked,  as  a  ground  of  distinction 
that  that  case  arose  between  landlord  and 
tenant.  . 

The  Following  Articles  have  been  held  to  De 
fixtures  and  therefore  not  subject  to  distress: 
Houses.    Kassing  v.  Keohane,  4  HI-  APP- 
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Trover. 


Tenant's  Fixtures.  —  The  fact  that  the  articles  are  removable  by  the  tenant  as 
being  trade  fixtures,  does  not,  it  would  seem,  give  a  right  of  distress  1 

XVIII.  Remedies  —  1.  In  General.  —  It  will  be  attempted  here  "to  consider 
only  how  the  annexation  of  an  article  to  the  realty  affects  the  right  to  main 
tain  a  particular  form  of  action  on  account  of  injuries  to  one's  property  rights 
in  such  article.  The  questions  of  what  removal  of  or  injury  to  an  article 
annexed  constitutes  waste  as  between  persons  in  particular  relations  and  the 
remedies  therefor,  depend  on  the  substantive  rights  growing  out  of  those 
relations  and  are  considered  elsewhere.2 

2.  Trover  -  General  Rule.  —  Since  trover  lies  only  in  the  case  of  personal 
property  it  will  not,  as  a  rule,  lie  on  account  of  fixtures  which  have  not  been 
severed  from  the  soil,  and  hence  are  part  of  the  realty.3 

Trade  and  Domestic  Fixtures.  —  And  since  trade  and  domestic  fixtures  affixed 
by  the  tenant  are,  by  the  weight  of  authority,  part  of  the  realty,  they  would 
seem  to  be  within  this  rule.4 


.  Russel,  2  McCord  L.  (S.  Car.) 
Wistow's  Case,  14  Hen.  VIII. 

Darby 


460;  Vausse  i 
329- 

Millstones. 
25/;. 

Ranges,  stoves,  coppers,  and  grates. 
v.  Harris,  I  Q.  B.  895,  41  E-.  C.  L.  828. 

A  hard-wood  floor  put  down  in  a  sleeping 
room,  not  resiorable  in  the  same  condition. 
Howell  v.  Listowell  Rink,  etc.,  Co.,  13  Ont. 
Rep.  476.  ' 

Railways  used  in  connection  with  a  coal 
mine,  the  rails  being  nailed  to  sleepers  imbed- 
ded in  packed  ballast.    Turner  v.  Cameron 
L.  R.  5  Q.  B.  306. 

But  cotton-spinning  machines,  called  mules, 
set  up  by  a  tenant,  and  fastened  merely  to 
steady  them,  were  held  not  to  be  fixtures,  and 
hence  to  be  distrainable.  Hellawell  v.  East- 
wood, 6  Exch.  295.  This  decision  as  to  the 
character  of  such  machines  has,  however,  been 
criticised  in  subsequent  cases.  Holland  v. 
Hodgson,  L.  R.  7  C.  P.  328;  Longbottom  v. 
Berry,  L.  R.  5  Q.  B.  123. 

Effect  of  Severance.  —  While  a  merely  tempo- 
rary severance  of  a  fixture  from  the  freehold 
will  not  render  it  liable  to  distress  (Gorton  v. 
Falkner,  4  T.  R.  567),  if  it  is  permanently  sev- 
ered, the  rule  is  different,  and  it  is  then  a 
chattel  subject  to  distress.  Reynolds  v 
Shuler,  5  Cow.  (N.  Y.)  323. 

1.  Tenant's  Fixtures  Not  Distrainable.  —  It  was 
sojdecided  in  Darby  v.  Harris,  1  Q.  B.  895,  41 
E.  C.  L.  828,  and  Reynolds  v.  Shuler,  5  Cow. 
(N.  Y.)  323;  and  it  seems  to  be  necessarily  im- 
plied in  Hellawell  v.  Eastwood,  6  Exch.  295, 
and  Turner  v.  Cameron,  L.  R.  5  Q.  B.  306. 

In  Pennsylvania,  however,  it  was  decided 
otherwise  in  Furbush  v,  Chappell,  105  Pa.  St. 
187,  where  it  was  stated  in  the  opinion: 
"  Fixtures  which  the  tenant  has  no  right  10 
remove  from  the  freehold  are  not  distrainable; 
but  fixtures  slightly  attached,  which  the  ten- 
ant may  remove  at  his  pleasure  during  the 
term,  and  which  may  be  removed  without  de- 
stroying their  character  or  injuring  them,  may 
be  distrained."  The  article  in  question  in  this 
case  was  of  the  same  character  as  that  in- 
volved in  Hellawell  v.  Eastwood,  6  Exch.  295,' 
supra,  and  while  that  case  is  not  cited  in  the 
opinion,  it  would  appear  from  the  argument 
that  the  English  case  was  wrongly  understood 
as  laying  down  a  rule  that  such  a  machine 
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was  a  tenant's  fixture  and  distrainable  because 
removable  by  the  tenant. 

2.  See  the  titles  Injunctions;  Landlord 
and  Tenant;  Mortgages;  Waste. 

3.  Trover  Does  Not  Lie  for  the  Conversion  of 
Articles  Annexed.  —  Wilde  v.  Waters,  16  C  B 
637,  81  E.  C.  L.  637;  Roffey  v.  Henderson,  17 
Q-  B.  574,  79  E.  C.  L.  574,  16  Jur.  84,  21  L  J 
Q.  B.  49;  Minshall  v.  Lloyd,  2  M.  &  W.  460' 
Longstaff  v.  Meagoe,  2  Ad.  &  El.  167,  29  E.  c! 
L.  60;  Lemar  v.  Lemar,  2  B.  &  A.  164-  Oates 
v.  Cameron,  7  U.  C.  Q.  B.  228;  Thweat  v 
Stamps,  67  Ala.  98;  Donnelly  v.  Thieben,  q 
111.  App.  495;  Leman  v.  Best,  30  111.  App.  323; 
Guthrie  v.  Jones,  108  Mass.  191;  Overton  v 
Williston,  31  Pa.  St.  155;  Darrah  v.  Baird  101 
Pa.  St.  265. 

In  Stout  v.  Stoppel,  30  Minn.  56,  it  was  said 
that  the  rule  that  replevin  or  trover  will  not 
lie  for  anything  attached  to  the  realty  can  have 
no  application  under  the  system  of  practice  in 
that  state,  in  which  all  distinctions  in  the 
forms  of  actions  have  been  abolished. 

4.  Trade  Fixtures.  —  Mackintosh  v'  Trotter 
3  M.  &  W.  184;  Roffey  v.  Henderson,  17  Q.  b' 
575.  79  E.  C.  L.  575;  Overton  v.  Williston,  31 
Pa.  St.  160;  Guthrie  v.  Jones,  10S  Mass  iqi- 
Brown  v.  Wallis,  115  Mass.  156;  Raddin  v. 
Arnold,  116  Mass.  270;  Stout  v.  Stoppel  %o 
Minn.  56.  ' 

Contrary  View.  —  In  some  cases,  however 
the  contrary  view  has  been  held.  Finney  v 
Watkins,  13  Mo.  291;  Vilas  v.  Mason,  25  Wis! 
310.  These  cases  are  based  on  the  theory  that 
trade  fixtures  are  personalty,  and  are  criticised 
in  Ewell  on  Fixtures,  435,  note,  justifiably,  it 
would  seem.  On  the  authority  of  these  cases, 
it  was  decided  in  Rosenau  v.  Syring,  25  Ore- 
gon 386,  that  the  tenant  may  bring  trover 
against  the  landlord  where  the  landlord  takes 
possession  of  the  premises  and  converts  to  his 
own  use  trade  fixtures.  And  likewise  in  Watts 
v.  Lehman,  107  Pa.  St.  106,  it  was  decided  that 
a  tenant  may  maintain  trover  against  his  land- 
lord for  fixtures  which  he  had  a  right  to  re- 
move prior  to  the  determination  of  the  lease, 
and  which  he  attempted  to  remove  in  due 
time,  but  was  forcibly  prevented  from  remov- 
ing by  the  landlord,  who  had  wrongfully  taken 
possession  of  the  demised  premises  under  an 
unexpired  notice  of  forfeiture.  This  decision 
is  in  accordance  with  the  rule  apparently  pre- 
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FIXTURES. 


Trover. 


Articles  Retaining  Personal  Character.  -  Articles  which  a  re  not  so  annexed  as  to 
,p"e  oart  of  the  realty,  and  hence  are  merely  chattels  are  ot  course,  a 
nrooS  subject f r  this  form  of  action,*  as  likewise  are  articles  which,  though 
affixed  to  knd,  by  express  or  implied  agreement  retain  their  character  as 

^ffecfof  "wrongful  Severance.  -  After  the  wrongful  severance  of  fixtures  from 
the  land  they  are,  at  the  option  of  the  owner,  personalty,  and  he  may  then 
bring  trover  for  their  value.3 


vailing  in  Pennsylvania  that  trade  fixtures  are 
personalty.  Compare,  however,  Darrah  v. 
Baird,  101  Pa.  St.  265.  . 

Conversion  by  landlord.  — In  cases  in  which 
trover  is  held  to  lie  on  account  of  the  conver- 
sion of  trade  fixtures  while  still  annexed,  the 
act  of  the  landlord  in  forcibly  preventing  their 
removal  is  held  to  be  a  conversion.  Rosenau 
v.  Syring,  25  Oregon  386;  Watts  v.  Lehman, 
107  Pa.  St.  106;  Vilas  v.  Mason,  25  Wis  310 
And  see  Beardsley  v.  Sherman,  1  Daly  (N.  Y.) 

32And  the  sale  of  improvements  which  belong 
to  the  lessee,  by  the  landlord,  and  the  applica- 
tion of  the  proceeds  to  his  own  use,  constitute 
a  conversion.  Bircher  v.  Parker,  43  Mo  443- 
But  the  mere  making  of  a  deed  by  the  landlord 
during  the  tenancy  is  not  a  conversion  ot  the 
tenant's  fixtures  thereon  which  will  support 
an  action  of  trover.  Walsh  v.  Sichler,  20  Mo. 
Add  374  \distinsuishing  Bircher  v.  Parker  43 
Mo  443]-  Davis  v.  Buff  urn,  51  Me.  160.  Nor 
is  the  suing  out  of  an  injunction  against  the 
removal  of  the  fixtures  of  the  tenant  a  conver- 
sion    Bircher  v.  Parker,  40  Mo.  118. 

1  Articles  Retaining  Personal  Character.— 
Wansbrough  v.  Maton,  4  Ad.  &  El.  884,  V-  E. 
C  L  217-  Wiltshear  v.  Cottrell,  1  El.  &  B1. 
674  72  E.  C.  L.  674;  Davis  v.  Jones,  2  B.  & 
Aid  165-  Shapira  v.  Barney,  30  Minn.  59. 

In  Davis  v.  Taylor,  41  Bl.  405.  a  house 
which  was  alleged  in  the  declaration  to  be  per- 
sonal property  was  presumed  to  be  such  on 
appeal  in  support  of  the  verdict. 

2.  Chattels  by  Agreement  —  Alabama.  — 
Powers  v.  Harris,  68  Ala.  409. 

Maine  —  Osgood  v.  Howard,  6  Me.  452,  20 
Am  Dec  322;  Russell  v.  Richards,  11  Me.  371, 
26  Am  Dec  532;  Hilborne  v.  Brown,  12  Me. 
162;  Fuller  v.  Tabor,  39  Me.  519;  Adams  v. 
Goddard,  48  Me.  212. 

Maryland.  —  Walker  v.  Schindel,  58  Md.  360. 
Massachusetts.  —  Hinckley    v,    Baxter.  13 
Allen  (Mass.)  139.  ,        ...  , 

Minnesota.  —  Stout  v.  Stoppel,  30  Minn.  56. 
New  Hampshire.  —  Dame  v.  Dame,  38  N.  H. 
429,  75  Am.  Dec.  195-  XT  , 

New  York.-M.oXX  v.  Palmer,  1  N.  Y.  564; 
Ford  v.  Cobb,  20  N.  Y.  344;  Tifft  v.  Horton, 
S3  N  Y  377,  13  Am.  Rep.  537;  Smith  v.  Ben- 
son, I  Hill  (N.  Y.)  176;  Farrar  v.  Chauffetete, 
5  Den.  (N.  Y.)  52?- 

In  Prescott  v.  Wells,  3  Nev.  82,  it  was,  how- 
ever held  that  trover  would  not  lie  in  such  a 
case!  the  court  (Beatty,  C.  J.)  being  of  the 
opinion  that  in  spite  of  a  contract  giving  a 
right  of  removal,  the  articles  while  annexed 
are  part  of  the  realty. 

How  Converted.  —  The  property  being  already 
personalty  in  this  last  case,  actual  severance 
and  asportation  are  not  necessary  to  constitute 
a  conversion,  a  prevention  of  removal  being 


sufficient.  Walker  v.  Schindel,  58  Md.  360, 
quoting.  Ewell  on  Fixtures  436;  Shapira  v.  Bar- 
ney 30  Minn.  59;  Hilborne  v.  Brown,  12  Me. 
162;  Smith  v.  Benson,  1  Hill  (N.  Y.)  176; 
Tapley  v.  Smith,  18  Me.  12. 

But 'Mere  Refusal  or  Neglect  to  Deliver  the 
article  upon  demand  is  not  sufficient,  the  land- 
owner owing  no  such  duly  to  the  owner  of  the 
chattel  Eastman  v.  Burke  County,  114  N. 
Car.  524;  Dame  v.  Dame,  38  N.  H.  429.  75 

Am.  Dec.  ig5-  .  A 

Nor  Will  the  Acceptance  of  a  Deed  of  the  land 
by  a  third  person  and  putting  it  on  record  con- 
stitute a  conversion  by  him.  Fuller  v.  Tabor, 
39  Me.  519. 

3  Wrongful  Severance.  —  Greenbaum  v.  1  ay- 
lor'  102  Cal.  624;  Westgate  v.  Wixon,  128 
Mass  304-  Riley  v.  Boston  Water  Power  Co., 
11  Cush.  (Mass.)  11;  Mooers  v.  Wait,  3  Wend. 
(N  Y  )  104;  Harlan  v.  Harlan,  15  Pa.  St.  507, 
53  Am.  Dec.  612;  Meyers  v.  Marsh,  2  U.  C.  Q. 

B.  148.  ,  _ 

Rights  of  Action  in  Favor  of  Wrongdoer.  —  One 

who  wrongfully  removes  chattels  which  he  has 
attached  to  the  land  may,  as  having  posses- 
sion sue  a  third  person  for  the  subsequent 
taking  of  such  chattels.  Towne  v.  Fiske,  127 
Mass.  125,  34  Am.  Rep.  353. 

Severance  by  Tenant.  —  In  Farrant  v.  Thomp- 
son 5  B.  &  Aid.  826,  7  E.  C.  L.  272,  the  sever- 
ance was  by  a  tenant  of  fixtures  belonging  to 
the  landlord,  and  it  was  h;ld  that  by  such 
severance  the  interest  of  the  tenant  in  the  fix- 
tures immediately  ended,  and  they  became  the 
goods  and  chattels  of  the  landlord. 

So  trover  lies  in  favor  of  the  landlord  in  case 
of  the  unauthorized  removal  of  trade  fixtures 
by  the  tenant  after  the  term.  Weeton  v. 
Woodcock,  7  M.  &  W.  14.  . 

And  no  demand  is  necessary  before  bringing 
suit  to  recover  the  possession  of  fixtures  after 
their  wrongful  severance  and  removal  by  the 
lessee     McNally  v.  Connolly,  70  Cal.  3. 

Severance  by  Cotenant.  —  In  Strickland  v. 
Parker  54  Me.  263,  it  was  held  that  one  ten- 
ant in  'common  could  sue  the  other  in  trover 
for  having  sold  the  joint  property  to  one  who 
removed  it  to  another  town.  _ 

Distress  by  Landlord.  —  Trover  lies  in  favor  of 
a  tenant  against  the  landlord  if  he  distrains 
upon  the  tenant's  fixtures.  Dalton  v  Whit- 
tem,  3  Q.  B.  961,  43  E.  C  L.  1056;  Clarke* 
Holford  2  C.  &  K.  540,  61  E.  C.  L.  540..  But 
a  mere  threat  to  seize  the  fixtures  is  insuffi- 
cient to  support  an  action.  Beck  v.  Denbigh, 
8  C  B  N.  S.  888,  98  E.  C.  L.  888. 

Severance  Alone  Is  Insufficient,  since  a  taking 
is  essential  to  an  action  of  trover.  Addison 
on  Torts,  §  467;  Houghton  v.  Butler,  4  T.  R. 

3&Severance  and  Taking  Must  Be  Separate.  —  Nor 

is  a  taking  sufficient  if  it  is  merely  a  part  of 
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FIXTURES. 


Remedies. 

Replevin. 

3.  Replevin  -  General  Rule.  -  In  general  the  rules  applicable  to  the  action  of 
trover  in  connection  with  articles  affixed  to  the  soil        ..llln  i     k  , 
action  of  replevin,  and  the  first  and  most  mportan  to "tht^fffiSS  t$* 
does  not  He  for  articles  annexed  to  the  T^^SS^^^St 

Trade  Fixtures.  _  And  trade  fixtures,  being  part  of  thPe  rea  t,    rannn,  . 
recovered  in  this  form  of  action.2  realty,  cannot  be 

Articles  Retaining  Personal  Character.  -  Articles  which,   thoueh  affixed  to  the 

Effect  of  Wrongful  Severance.  -  After  the  wrongful  severance  of  articles  consti- 
tuting part  of  the  realty,  they  become  chattels  for  which  ^he  landowner  mav" 

sz&feto* against  one  inactuai  adve-  po-iiSrsEa 


In 


the  same  transaction  as  the  severance 
American  Union  Tel.  Co.  w.  Middleton, 

■  Y-  408,  it  was  decided  that  an  action  for  the 
conversion  of  fixtures  (in  this  case  telegraph 
poles)  would  not  lie  where  the  severance  and 
the  removal  were  by  one  continuous  act,  since 
in  such  a  case  there  is  but  one  continuous  and 
uninterrupted  transaction  which  constitutes 
but  one  cause  of  action,  and  it  could  not  be 
separated  into  two  actions,  one  for  the  sever- 
ance and  another  for  the  conversion.  See  the 
discussion  of  this  question  in  Ferard  on  Fix- 
tures 299,  quoted  in  Ewell  on  Fixtures  439 

Does  Not  Lie  Against  Adverse  Possessor  of  Land 

—  Trover  will  not  lie,  however,  for  fixtures 
severed  from  the  realty  against  one  having  an 
actual  adverse  possession  of  the  land  under 
claim  of  title,  since  this  would  involve  a  trial  of 
the  title  to  the  land.    Harlan  v.  Harlan  15  Pa 
St-  507,  53  Am.  Dec.  612;  Mather  v.  Trinity 
Church,  3  S.  &  R.  (Pa.)  509,  8  Am.  Dec.  663 
Brown  v.  Caldwell.  10  S.  &  R.  (pa.)  n4  I3 
Am.  Dec.  660;  Powell  v.  Smith,  2  Watts  (Pa  ) 
126;    Darrah    v.    Baird,    101    Pa.    St  265' 
Thropp's  Appeal,  70  Pa.  St.  395. 

1.  Replevin  Does  Not  Lie  for  Articles  Annexed 

—  Leman  v.  Best,  30  111.  App.  323;  Hacker  v 
Munroe,  56  111.  App.  532;  McAuliffe  v.  Mann 
37  Mich.  539.  See  also  the  authorities  cited 
infra  in  this  section. 

Writ  No  Justification  for  Seizure.  —  In  Roberts 
v.  Dauphin  Deposite  Bank,  19  Pa.  St  71  it 
was  held  that  a  writ  of  replevin  is  effectual  for 
the  delivery  of  personal  property  only,  and 
furnishes  no  justification  to  an  officer  for  the 
se  verance  and  delivery  of  part  of  the  realty,  in 
this  case  an  engine  with  its  appurtenances  ' 

Liabilities  on  Claimant's  Bond. —  In  Bull  v 
Jones,  9  Tex.  Civ.  App.  346,  it  was  held  that 
sureties  on  a  claimant's  bond,  given  under 
the  statute  of  that  state,  for  the  triai  of  the 
right  of  personal  property,  are  not  subject  to 
the  statutory  judgment  prescribed  in  that  pro- 
ceeding, where  the  property  is  recovered  from 
their  principal  upon  the  ground  that  it  is  realty 
Effect  of  Abolition  of  Forms  of  Action.  —  This 
rule  that  replevin  does  not  lie  for  part  of  the 
realty  does  not  apply  where  distinctions  in 
forms  of  actions  have  been  abolished.  Stout 
v.  Stoppel,  30  Minn.  56. 

Questions  as  to  Character  of  Articles— Injunction. 
—  Replevin  will  not  be  restrained  when  there 
is  a  question  as  to  whether  the  articles  are  fix- 
tures or  not.  Hamilton  v.  Stewart,  59  111.  331 
Question  to  Be  Settled  by  Evidence.  —  In  Brear- 
ley  v.  Cox,  24  N.  J.  L.  2S7,  it  was  decided  that 
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it  is  no  cause  of  demurrer  to  a  declaration  in 
replevin  that  it  is  brought  for  "  a  barn,  shingle 
mill,  office,  and  shed,"  for  although  these 
things  may  be,  and  ordinarily  are,  fixtures  and 
part  of  the  realty,  yet  they  may  be  personal 
property,  and  whether  they  are  or  not  is 
matter  of  evidence. 

A  complaint  in  replevin  before  a  justice  of 
the  peace  for  the  recovery  of  a  "  frame  build- 
ing is  not  bad  on  its  face  for  want  of  juris- 
diction, since  whether  the  building  is  attached 
to  the  realty  and  constitutes  a  part  of  it  so  as 
to  be  the  subject  of  an  action  in  ejectment  or 
is  a  mere  personal  chattel,  is  a  point  to' be 
settled  by  the  evidence.  Elliott  v.  Black  4< 
Mo.  372.  '  0 

2.  Trade  Fixtures.  —  Brown  v.  Wallis  11c 

Mass.  156.  ' 

3  Articles  Remaining  Personalty  by  Agreement 

—  Ott  7..  Specht,  8  Houst.  (Del.)  61 ;  Hartwell 
v -Kelly,  117  Mass.  235;  Gill  v.  De  Armant,  90 
Mich    425;   Weathersby  v.  Sleeper,  42  Miss 
732;  Hines  v.  Ament,  43  Mo.  298. 

Rights  of  Tenant.  —  When  the  tenant  has  the 
right  of  removal  by  agreement,  the  articles  are 
personalty,  and  hence  replevin  will  lie  in  favor 
of  the  tenant  or  purchaser  thereof  against  the 
landlord.  Fitzgerald  v.  Anderson,  81  Wis 
341. 

4.  Wrongful  Severance.  —  Sands  v.  Pfeiffer 
10  Cal.  259;  Ogden  v.  Stock,  34  111.  522  85 
Am.  Dec.  332;  Matzon  v.  Griffin,  78  111.  477- 
Balhett  v.  Humphreys,  78  Ind.  388;  Congre- 
gational Soc.  v.  Fleming,  11  Iowa  533,  79  Am 
Dec.  511;  Tudor  Iron  Works  v.  Hilt,  49  Mo 
App.  472;  Laflin  v.  Griffiths,  35  Barb.  (N.  Y.> 
58;  Cresson  v.  Stout,  17  Johns.  (N.  Y.)  116,  8 
Am.  Dec.  373;  Huebschmann  v.  McHenrv  '20 
Wis.  655;  Kirch  v.  Davies,  55  Wis  287 

By  Mortgagor.  —  In  Sands  v.  Pfeiffer,  10 
Cal.  258,  it  was  held  that  by  the  wrongful 
severance  of  fixtures  from  mortgaged  prop- 
erty during  the  time  of  redemption  the  fixtures 
became  personal  property,  for  the  recovery  of 
which  an  action  of  replevin  would  lie  by  the 
purchaser  after  he  obtained  the  sheriff's  deed. 

What  Constitutes  Severance.  —  In  Eddy  v. 
Hall,  5  Colo.  576,  it  was  held  that  where  a 
building  was  sold  without  the  land,  though 
the  vendee  had  the  right  to  enter  upon  the 
land  and  sever  the  building,  until  this  was 
done  it  remained  real  estate,  and  hence  re- 
plevin would  not  lie  on  the  refusal  of  the  land- 
owner to  permit  such  severance  and  removal. 

5.  Does  Not  Lie  Against  Adverse  Possessor  of 
Land.  —  Halleck  v.  Mixer,  16  Cal.  574;  Ander- 
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FIXTURES  —  FLA  GGING. 


Definition, 


Annexation  of  Articles  by  Wrongdoer.  —  The  question  whether  articles  annexed  to 
land  by  one  who  has  wrongfully  taken  them  from  the  true  owner  can  be  recov- 
ered by  the  latter  in  an  action  of  replevin  has  been  the  subject  of  conflicting 
decisions,  with  the  weight  of  authority  rather  in  favor  of  the  right  to  bring 
replevin  in  such  cases.1 

4.  Detinue.  —  Detinue  will  not  lie  for  property  which  has  become  part  of 

the  realty.2  .     .    .  , 

5.  Trespass.  —  An  action  of  trespass  quare  clausum  will  lie  in  favor  of  the 
owner  of  the  freehold  against  one  wrongfully  entering  and  severing  fixtures 
therefrom,3  and  trespass  de  bonis  asportatis  will  lie  against  one  wrongfully 
removing  the  fixtures.4 


FLAGGING. 

Sidewalks.)  — 
flat  stones,  and 


(See  also  the  titles  Special  Assessments;  Streets  and 
"  Flagging  is  one  species  of  pavement,  to  wit,  a  paving  with 
is  more  peculiarly  adapted  and  generally  used  in  paving  the 


son  v.  Hapler,  34  111.  438,  85  Am.  Dec.  318; 
Rathbone  v.  Boyd,  30  Kan.  485;  Baker  v. 
Campbell,  32  Mo.  App.  529;  Powell  v.  Smith, 
2  Watts  (Pa.)  126;  Karlan  v.  Harlan,  15  Pa.  St. 
507,  53  Am.  Dec.  612. 

1.  Annexation  of  Articles  by  Wrongdoer.  —  In 
Kansas,  Michigan,  Nebraska,  and  Wisconsin  it 
appears  that  replevin  lies  in  spite  of  such  an- 
nexation by  the  wrongful  taker.  Shoemaker 
v.  Simpson,  16  Kan.  43;  Central  Branch  R. 
Co.  v.  Fritz,  20  Kan.  430;  Michigan  Mut.  L. 
Ins.  Co.  v.  Cronk,  93  Mich.  49;  Mills  v.  Red- 
ick,  1  Neb.  437;  Huebschmann  v.  McHenry, 
29  Wis.  655. 

In  Huebschmann  v.  McHenry,  29  Wis.  655, 
a  case  of  replevin  for  a  house  placed  by  the 
wrongful  taker  on  other  land,  the  court  said 
that  the  principle  that  one  man  cannot  acquire 
property  of  another  on  the  principle  of  acces- 
sion, if  he  took  the  other's  property  wilfully 
as  a  trespasser,  should  apply;  but  the  court 
added,  "especially  as  it  was  not  shown  that 
the  house  had  been  permanently  annexed  to 
other  realty." 

In  McDaniel  v.  Lipp,  41  Neb.  713,  a  house 
was  erected,  by  mistake,  partly  on  a  lot  adjoin- 
ing that  of  the  person  erecting  the  house,  the 
house  being  placed  on  blocks  of  wood  placed 
under  the  corners,  and  it  was  held  that  the 
owner  of  the  adjoining  lot  could  not,  by  mov- 
ing it  entirely  on  his  lot,  render  it  realty  so 
that  replevin  would  not  lie. 

In  Illinois  and  Indiana  it  has  been  held  that 
replevin  does  not  lie  in  such  a  case.  Ogden 
v.  Stock,  34  111.  522,  85  Am.  Dec.  332;  Salter 
v.  Sample,  71  111.  430;  Ricketts  v.  Dorrel,  55 
Ind.  470. 

In  Dorr  v.  Dudderar,  88  111.  107,  it  was  said 
that  where  a  house  is  wrongfully  removed 
from  mortgaged  premises,  it  may  be  that  re- 
plevin will  not  lie  in  favor  of  the  mortgagee 
for  it,  after  it  has  been  permanently  attached 
to  other  real  estate;  but  not  because  the  mort- 
gagee has  lost  his  title  or  his  right  to  recover 
damages  for  its  removal,  but  for  the  sole 
reason  that  replevin  is  not  the  proper  remedy 
to  recover  real  property. 

In  Ricketts  v.  Dorrel,  55  Ind.  470,  it  was  de- 
cided that  replevin  does  not  lie  for  rails  wrong- 
fully taken  and  put  into  a  standing  fence  by 
the  taker.  This  case  is  even  more  favorable 
to  the  wrongdoer  than  the  earlier  case  of  Reese 
v.  Jared,  15  Ind.  142,  to  which  it  did  not  refer, 


and  in  which  it  was  held  that  the  owner  of  a 
lot  on  which  a  house  was  built  could  not  sue 
for  the  recovery  of  the  house  on  its  removal 
by  the  builder  to  a  third  person's  lot,  where  it 
was  placed  on  a  permanent  foundation. 

2.  Detinue.  —  McFadden  v.  Crawford,  36  W. 
Va.  671,  32  Am.  St.  Rep.  894. 

3.  Trespass  Quare  Clausum.  —  Winn  v.  Ingilby, 
5  B.  &  Aid.  625,  7  E.  C.  L.  214;  Burnside  v. 
Twitchell,  43  N.  H.  390;  Smith  v.  Goodwin,  2: 
Me.  173;  Symonds  v.  Harris,  51  Me.  14,  81 
Am.  Dec.  553;  Vehue  v.  Mosher,  76  Me.  469. 

Between  Tenants  in  Common.  —  In  Symonds  v. 
Harris,  51  Me.  14,  81  Am.  Dec.  553,  it  was 
held  that  one  tenant  in  common  could  sue  the 
other  in  trespass  quare  clausum  for  the  re- 
moval of  machinery  from  their  mill  and  its 
incorporation  with  another  mill,  this  being  ia 
effect  a  destruction  of  the  common  property. 

Mortgagor  and  Mortgagee. —  In  Cole  v.  Stew- 
art, 11  Cush.  (Mass.)  181,  the  action  was  sus- 
tained in  favor  of  a  mortgagee  against  the 
mortgagor. 

4.  Trespass  De  Bonis  Asportatis.  —  Wadleigh 
v.  janvrin,  41  N.  H.  503,  77  Am.  Dec.  780; 
Burnside  v.  Twitchell,  43  N.  H.  390;  Hackett 
v.  Amsden,  57  Vt.  432. 

The  Distinction  between  trespass  quare 
clausum,  trespass  de  bonis  asportatis,  and  trover, 
as  remedies  as  against  one  wrongfully  sever- 
ing and  removing  fixtures,  is  brought  out  by 
the  opinion  in  Wadleigh  v.  Janvrin,  41  N.  H. 
503,  77  Am.  Dec.  780,  where  Fowler,  J.,  said: 
"  The  plaintiff  might,  it  is  true,  have  made 
the  wrongful  entry  of  the  defendant  the  gist 
of  his  action,  and  have  brought  trespass  quare 
clausum,  *  *  *  but  he  had  a  right  to 
qualify  the  tort  by  waiving  the  wrongful  entry, 
and  rely  only  upon  the  wrongful  taking  and 
carrying  away.  He  might  have  still  further 
waived  the  wrongful  taking  and  carrying 
away,  and  have  sued  in  trover  for  the  con- 
version alone;  since,  where  the  whole  merits 
of  a  case  are  discussed  and  determined  in  one 
action,  the  judgment  may  be  pleaded  and 
shown  in  evidence  in  bar  to  another.  It  is  not 
for  the  defendant  to  complain  that  the  plaintiff 
has  waived  some  portion  of  his  legal  rights. 
He  is  certainly  in  no  worse  condition  than  if 
they  had  been  insisted  upon.  Trover  and 
trespass  are  generally  concurrent  remedies  for 
the  unlawful  taking  and  conversion  of  per- 
sonal property." 
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sidewalks,  or  that  part  of  the  street  set  apart  for  the  use  of  pedestrians,  and 
perhaps  it  may  be  suitable  in  some  cases  for  carriageways ;  but  wherever  used 
it  is  a  pavement,  and  a  relaying  of  flags  is  a  repaying  of  the  portion  of  the 
street  so  flagged."  1 

FLAGMEN.  —  See  the  title  CROSSINGS,  vol.  8,  pp.  360,  396. 

FLANGE.  —  See  note  2. 

FLASH  NOTE.  (See  also  the  title  FALSE  PRETENSES,  vol.  12,  p.  844.)  — 
A  flash  note  is  a  false,  counterfeit,  or  worthless  note. 

FLAT.  —  A  level  place  over  which  the  water  stands  or  flows ;  the  land 
between  high-water  and  low-water  marks.3 

FLAX  FACTORY.  —  See  note  4. 

FLAXSEED.  —  See  note  5. 

FLEE.  —  See  note  6. 

FLESH.  —  A  statute  declared  that  if  any  person  should  sell  or  expose  for 
sale  the  flesh  of  any  diseased  animal,  he  should  be  guilty  of  a  misdemeanor.  It 


1.  Matter  of  Phillips,  60  N.  Y.  21. 

2.  An  Omnibus  "Wheel  with  a  disk  capable  of 
being  lowered  against  the  wheel  into  a  groove 
in  the  rail  of  a  tramway,  and  drawn  up  when 
running  on  the  pavement,  is  a  "  flange  wheel  " 
within  the  meaning  of  a  statute  prohibiting 
unlicensed  persons  from  using  a  tramway 
with  vehicles  having  flange  wheels.  Cottam 
v.  Guesi,  6  Q.  B.  Div.  70. 

3.  Flat.  — Church  v.  Meeker,  34  Conn.  421; 
Saltonstall  v.  Boston  Pier,  7  Cush.  (Mass.) 
195;  Storer  v.  Freeman,  6  Mass.  435,  4  Am. 
Dec.  155;  Ball  v.  Slack,  2  Whart.  (Pa.)  539; 
Jones  v.  Janney,  8  W.  &  S.  (Pa.)  443,  42  Am. 
Dec.  309.  See  also  the  title  Boundaries,  vol. 
4,  p.  820. 

In  construing  a  statute  which  gave  to  any 
one  who  first  made  "  a  weir  for  catching  fish 
on  any  flat  within  any  river,  cove,  creek,  or 
harbor,"  a  right  of  uninterrupted  enjoyment 
thereof,  the  court  said:  "  The  word  itself  is  ob- 
viously one  which  may  be  used  in  different 
senses,  but  in  this  statute  it  is  confined  to 
some  place  or  places  within  a  river,  cove, 
creex,  or  harbor,  where  fish  may  be  taken.  It 
implies,  therefore,  that  it  must  be  a  place 
more  or  less  under  water.  It  is  frequently 
used  by  nautical  men  to  distinguish  it  from 
the  channel  of  a  river  or  harbor;  and  in  this 
sense,  while  it  includes  the  idea  of  being  under 
water,  it  is  used  as  descriptive  of  a  place  not 
navigable  with  safety  by  ordinary  vessels,  on 
account  of  the  shallowness  of  the  water.  And 
one  of  the  definitions  given  of  it  is  '  a  shallow, 
or  shoal  water.'  "  Accordingly,  a  structure 
beginning  at  a  point  where  the  water  is  six 
feet  deep  and  extending  into  water  eighteen 
feet  deep  is  not  within  the  protection  of  the 
statute.    Stannard  v.  Hubbard,  34  Conn.  370. 

Beach  and  Flats  as  Synonymous.  —  See  Doane 
v.  Willcutt,  5  Gray  (Mass.)  335,  66  Am.  Dec. 
3&9- 

4.  Flax  Factory.  —  In  Aurora  F.  Ins.  Co.  v. 
Eddy,  55  111.  213,  the  insurance  was  upon  a 
flax  factory.  It  was  held  that  this  term  was 
broad  enough  to  include  the  manufacture  of 
rope. 

5.  A  Policy  of  Insurance  was  taken  out  on 
"  grain  in  stacks  and  granary  on  farm."  This 
was  held  to  include  flaxseed;  the  court  ob- 
serving that  "  flaxseed  comes  within,  to  an  ex- 
tent at  least,  the  definition  of  grain  given  by 


Mr.  Webster;  that  is,  it  is  an  article  used  as 
food  for  man  and  beast,"  and  grounding  its 
opinion  upon  the  presumed  intent  of  the  par- 
ties. Hewitt  v.  Watertown  F.  Ins.  Co.,  55 
Iowa  324,  39  Am.  Rep.  174.    See  also  Grain. 

6.  Flee  from  Justice.  (See  also  the  title  Limi- 
tation of  Actions.)  —  This  phrase,  used  in  a 
statutory  provision  that  the  limitation  of  a 
criminal  action  shall  not  run  against  the  state 
in    favor    of    one   "fleeing    from  justice," 

means  to  leave  one's  home  or  residence  or 
known  place  of  abode,  with  intent  to  avoid 
detection  or  punishment  for  some  public 
offense."  "  It  is  implied  also  in  the  definition 
above  given  that  mere  departure  by  the  de- 
fendant from  the  limits  of  the  district  of  Kan- 
sas, irrespective  of  the  motives  and  purposes 
of  such  departure,  is  not  a  fleeing  from 
justice.  An  offender  may  flee  from  justice, 
within  the  meaning  of  the  statute  under  con- 
sideration, though  he  never  left  the  limits  of 
the  district;  as  for  example,  by  secretly  con- 
cealing himself,  or  by  not  being  usually  and 
publicly  known  as  being  within  it."  U.  S.  v. 
O'Brian,  3  Dill.  (U.  S.)  381,  19  Int.  Rev.  Rec. 
18.  See  also  U.  S.  v.  White,  5  Cranch  (C.  C.) 
38;  State  v.  Washburn,  48  Mo.  240.  It  need 
not  be  a.  fleeing  from  prosecution  begun;  it  is 
not  necessary  that  process  should  have  issued. 
U.  S.  v.  Smith,  4  Day  (Conn.)  121;  U.  S.  v. 
White,  5  Cranch  (C.  C.)  38. 

Extradition.  (See  also  the  title  Extradi- 
tion, vol.  12,  p.  601  et  seg.) —  The  words  "  one 
who  shall  flee,"  within  the  meaning  of  the 
provision  of  the  Constitution  of  the  United 
States  for  the  delivering  up  of  fugitives  from 
justice,  do  not  include  one  who  was  never  in 
the  country  from  which  he  is  said  to  have  fled. 
Jones  v.  Leonard,  50  Iowa  106,  32  Am.  Rep. 
116. 

Reward.  (See  also  the  title  Rewards.)  —  A 
statute  provided  for  a  reward  for  the  arrest  of 
"  any  one  who  has  killed  another  and  is  flee- 
ing or  attempting  to  flee  before  arrest."  In 
construing  this  provision,  Whitfield,  J.,  in 
Newton  County  v.  Doolittle,  72  Miss.  929,  said 
that  "  fleeing  before  arrest  "  means  "  the  flee- 
ing of  one  who  has  killed  another,  before 
arrest  for  the  offense  (murder  or  man- 
slaughter, for  example)  arising  from  that 
killing." 

Flee  to  the  Wall.  —  See  the  title  Self-defense. 
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was  held  that  the  word  "  flesh  "  meant  both  live  flesh  and  dead  flesh.1 

FLIGHT.  —  As  raising  a  presumption  of  guilt,  see  the  title  PRESUMPTIONS. 
FLOAT.  —  See  note  2. 

FLOATABLE  STREAMS.  (See  also  the  titles  LOGS  AND  LUMBER ;  NAVI- 
GABLE Waters  ;  Watercourses.)  —  See  note  3. 

FLOATING.    (See  also  the  title  ELEVATORS,  vol.  10,  p.  944.)  —  See  note  4. 

FLOATING  DEBT.  (See  also  the  titles  MUNICIPAL  SECURITIES ;  RAILROAD 
SECURITIES.)  —  That  mass  of  lawful  and  valid  claims  against  a  corporation  for 
the  payment  of  which  there  is  no  money  in  the  corporate  treasury  specifically 
designed,  nor  any  taxation  or  other  means  of  providing  money  to  pay  par- 
ticularly provided.5 

FLOATING  LOGS.  —  See  the  title  BOOM  COMPANIES,  vol.  4,  p.  707 ;  LOGS 
and  Lumber. 

FLOATING  SECURITY.  —  See  note  6. 


1.  Flesh.  —  Com.  v.  Horn,  13  Pa.  Co.  Ct. 
Rep.  164.  See  also  the  titles  Adulteration, 
vol.  1,  p.  740;  Police  Power. 

Under  a  contract  for  feeding  cattle  the  de- 
fendant agreed  to  pay  ten  cents  for  every 
pound  of  flesh  gained,  and  it  was  held  that  he 
was  bound  to  pay  ten  cents  for  every  in- 
creased pound  in  weight  of  the  cattle.  Winch 
v.  Baldwin,  68  Iowa  764. 

2.  Float  —  Public  Lands.  —  In  Hays  v.  Steiger, 
76  Cal.  560,  it  was  said:  "  The  grant  was  evi- 
dently what  is  called  a  float,  that  is,  a  grant 
of  quantity  only,  within  a  larger  tract,  to  be 
located  by  consent  of  the  government  before 
it  can  attach  to  any  specific  land.  U.  S.  v. 
McLaughlin,  127  U.  S.  428."  See  to  the  same 
effect  United  Land  Assoc.  v.  Knight,  85  Cal. 
485;  Marks  v.  Dickson,  20  How.  (U.  S.)  501. 
And  see  the  title  Public  Lands. 

3.  Floatable  Stream,  —  To  be  a  floatable 
stream  so  as  to  entitle  the  public  to  use  it  as 
a  public  highway,  the  stream  need  not  be  at 
all  times  capable  of  floating  logs,  but  it  will 
suffice  if  when  the  water  is  high  it  is  thus 
capable  for  such  a  length  of  time  as  would 
make  it  useful  and  profitable  for  the  public  so 
to  use  it  as  a  highway  to  float  logs  to  mill  or 
market.  Gaston  v.  Mace,  33  W.  Va.  15,  25 
Am.  St.  Rep.  848. 

4.  Floating  Elevators.  —  In  Budd  v.  New 
York,  143  U.  S.  529,  the  court  said :  "  Floating 
elevators  are  primarily  boats.  Some  are 
scows,  and  have  to  be  towed  from  place  to 
place  by  steam  tugs,  but  the  majority  are  pro- 
pellers. When  the  floating  elevator  arrives 
at  the  ship  and  makes  fast  alongside  of  her, 
the  canal  boat  carrying  the  grain  is  made  fast 
on  the  other  side  of  the  elevator.  A  long 
wooden  tube,  called  the  leg  of  the  elevator, 
and  spoken  of  in  the  statute,  is  lowered  from 
the  tower  of  the  elevator  so  that  its  lower  end 
enters  the  hold  of  the  canal  boat  in  the  midst 
of  the  grain.  The  spout  of  the  elevator  is 
lowered  into  the  ship's  hold.  The  machinery 
of  the  elevator  is  then  set  in  motion,  the  grain 
is  elevated  out  of  the  canal  boat,  received  and 
weighed  in  the  elevator,  and  discharged  into 
the  ship.  The  grain  is  lifted  in  buckets 
fastened  to  an  endless  belt  which  moves  up 
and  down  in  the  leg  of  the  elevator.  The 
lower  end  of  the  leg  is  buried  in  the  grain  so 
that  the  buckets  are  submerged  in  it.  As  the 
belt  moves,  each  bucket  goes  up  full  of  grain, 


and  at  the  upper  end  of  the  leg,  in  the  elevator 
tower,  empties  its  contents  into  the  hopper 
which  receives  the  grain." 
5.  Floating  Debt.  —  People  v.  Wood,  71  N.  Y. 

374-  ,  ,  , 

A  statute  providing  for  the  settlement  of  the 
floating  debt  of  a  village  declared,  after  creat- 
ing a  board  of  auditors,  that  their  first  duty 
should  be  to  thoroughly  examine  and  investi- 
gate all  claims  and  accounts  against  said  vil- 
lage embraced  in  the  floating  debt  thereof, 
and  to  audit  and  allow  so  much  of  the  same  as 
was  just  and  equitable.  It  was  held  that  by 
the  term  floating  debt  were  meant  unpaid 
legally  authorized  obligations  of  the  village, 
and  that  it  did  not  include  invalid  demands, 
such  as  a  claim  for  services  rendered  in  viola- 
tion of  a  statute  providing  that  no  debt  should 
be  incurred  until  the  money  or  taxes  for  that 
specific  object  should  have  been  voted  or 
raised.  Cooke  v.  Saratoga  Springs,  23  Hun 
(N.  Y.)  55.  .  . 

A  statute  constituted  a  commission  to  ascer- 
tain the  present  floating  debt  of  a  certain  city 
and  to  raise  a  fund  for  its  payment.  The 
court  said:  "  The  terms  floating  debt  were 
doubtless  used  to  distinguish  the  indebtedness 
to  be  provided  for,  from  the  bonded  debt  of  the 
city,  which  is  in  its  nature  fixed  and,  for  the 
time  it  has  to  run,  permanent.  But  it  does 
not  follow  that  it  was  intended  by  the  act  that 
the  funds  raised  by  the  issuing  of  the  bonds 
should  be  applied  in  payment  of  all  sums 
which  might  in  the  future  become  due  under 
existing  obligations,  without  regard  to  whether 
the  liability  of  the  city  for  the  payment  was 
fixed,  or  was  contingent  upon  the  performance 
of  future  service.  The  enlarging  of  the  mean- 
ing of  the  terms  '  present  floating  debt,  so  as 
to  include  sums  to  become  due  for  services  to 
be  rendered  in  the  future  under  existing  obli- 
gations, would  make  the  fund  applicable  to 
the  payment  of  official  salaries  to  become  due 
persons  in  office,  and  for  the  payment  of  which 
the  city  is  bound  to  provide."  State  v.  Faran, 
24  Ohio  St.  541. 

6.  Floating  Security.  —  In  In  re  Colonial 
Trusts  Corp.,  15  Ch.  Div.  465,  Jessel,  M.  R., 
said:  "  The  form  of  the  debenture  is  this:  it 
first  binds  the  company  with  the  penal  sum 
mentioned  in  the  bond,  and  then  it  binds  the 
company  and  their  successors  and  their  real 
and  personal  estate;"  and  further  on  he 
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FLOODING  LAND.  —  Sec  the  titles 

adds  that  it  was  decided  in  In  re  Florence 
Land,  etc.,  Works  Co.,  10  Ch.  Div.  530,  "  that 
il  is  what  is  called  '  a  floating  security.'  To 
adopt  the  expression  of  Lord  Justice  James 
[10  Ch.  Div.  547],  it  is  '  a  charge  upon  the 
assets  for  the  time  being,'  leaving  the  com- 
pany to  deal  with  them  as  they  think  fit  till 
they  are  stopped  either  by  a  receiver  or  a  wind- 
ing up."  And  again  he  said:  "  The  only  way 
of  making  the  thing  workable  is  to  treat  it  (as 
I  understand  was  decided  in  the  case  referred 
to)  as  what  is  sometimes  called  a  floating  mort- 
gage or  charge  attaching  on  the  property  of 
the  company  in  preference  to  its  general 
liabilities,  that  is,  its  liabilities  to  creditors  not 
secured  by  specific  charge,  at  the  moment  the 
business  is  put  an  end  to,  either  by  the  ap- 
pointment of  a  receiver  in  an  action  instituted 
by  the  debenture  holders  against  the  com- 
pany, or  at  the  commencement  of  the  winding 
up  where  the  company  is  wound  up.  either  by 
voluntary  winding  up  or  under  the  compulsory 
power  of  winding  up  by  the  court."  See  also 
In  re  Home,  29  Ch.  Div.  736;  Driver  v.  Broad, 
(1893)  1  0-  B.  744- 

A  company  incorporated  under  the  English 
Companies  Act,  1862,  issued  debentures  charg- 
ing its  undertaking  and  all  its  property  what- 
soever and  wheresoever,  both  present  and 
future.  The  debentures  contained  the  follow- 
ing conditions:  that  the  charge  thereby  created 
should  be  a  floating  security,  and  the  com- 
pany, until  the  appointment  of  a  receiver  or 
the  commencement  of  a  winding  up,  should 
be  at  liberty,  in  the  ordinary  course  of  its 
business,  to  dispose  of  the  property  charged; 
and  that,  in  the  event  of  the  company  making 
default  in  payment  of  the  principal  or  in- 
terest secured  by  the  debentures,  or  in  the 
event  o(  the  winding  up  of  the  company,  the 
debenture  holders  might  appoint  a  receiver, 
who  should  have  power  to  sell  the  mortgaged 
property.  A  holder  of  certain  of  such  deben- 
tures contracted  orally  for  the  sale  and  trans- 
fer of  them  to  a  purchaser.  At  the  dates  both 
of  the  issue  of  the  debentures  and  of  such 
contract,  the  company  was  possessed  of  cer- 
tain leasehold  property.  It  was  held,  affirm- 
ing the  judgment  of  Mathevv,  J.,  that  the 
contract  for  the  sale  of  the  debentures  was  a 
contract  for  an  interest  in  land  within  the 
fourth  section  of  the  statute  of  frauds.  Lord 
Esher,  M.  R.,  said:  "  It  seems  to  me  per- 
fectly clear  that  these  debentures  constitute  a 
charge  on  the  company's  land  and  buildings, 
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and  the  contract  is  therefore  within  the  statute 
of  frauds,  as  concerning  an  interest  in  land. 
It  was  argued  that  that  was  not  so,  because 
the  charge  was  expressed  to  be  a  floating 
security.  The  meaning  of  that  expression 
appears  to  be  that,  notwithstanding  the 
charge,  the  company  is  to  have  power  to  sell 
the  property  charged  under  certain  circum- 
stances, and  so  the  charge  may  be  defeated; 
but  there  is  none  the  less  a  charge  on  the  land 
subject  to  the  power  given  to  the  company  to 
dispose  of  the  property  in  the  ordinary  course 
of  its  business.  The  Court  of  Appeal  appears 
to  have  held,  in  In  re  Florence  Land,  etc.,  Co., 
Exp.  Moor,  10  Ch.  D.  530,  that  such  a  charge 
effectively  charges  the  real  estate  of  the  com- 
pany. For  these  reasons,  I  think  that  the  ap- 
peal must  be  dismissed."  Kay,  L.  J.,  said: 
"  There  can  be  no  doubt  that,  in  favor  of  a 
person  advancing  money  upon  them,  these 
debentures  would  at  once  give  a  charge  in 
equity  upon  all  the  property  which  the  com- 
pany then  had,  and  probably  they  would  give 
a  charge  upon  all  the  property  it  might  after- 
wards acquire.  It  was  urged  that  this  was  a 
floating  security.  That  term  only  expresses 
what  is  more  fully  expressed  in  the  conditions 
indorsed  on  the  debentures,  viz.,  that  the  com- 
pany shall,  notwithstanding  the  debentures, 
be  at  liberty  to  carry  on  its  business,  and  in 
the  ordinary  course  of  such  business  to  dispose 
of  the  property,  as  if  the  debentures  did  not 
exist.  That  is  the  ordinary  meaning  of  the 
term  floating  security.  It  does  not  mean  that 
there  is  not  to  be  a  charge,  and  an  immediate 
charge,  on  the  property;  but  merely  that,  not- 
withstanding the  existence  of  the  charge  on 
all  the  property,  including  the  real  property, 
of  the  company,  power  is  reserved  to  dispose 
of  the  property  if  in  the  ordinary  course  of 
carrying  on  the  company's  business  it  be- 
comes necessary  to  do  so.  The  charge  is 
none  the  less  a  charge  because  such  a  power 
is  reserved.  In  the  case  of  In  re  Florence 
Land,  etc.,  Co.,  Ex  p.  Moor,  10  Ch.  D.  530, 
already  referred  to  by  the  Master  of  the  Rolls, 
I  observe  that  Jessel,  M.  R.,  said,  with  regard 
to  this  kind  of  security,  that  it  was  intended  to 
be  a  security  on  the  property  of  the  company 
as  a  going  concern,  subject  to  the  powers  of 
the  directors  to  dispose  of  the  property  of  the 
company  while  carrying  on  its  business  in  the 
ordinary  course."  Driver  v.  Broad,  (1S03)  I 
Q.  B.  744.  See  generally  the  title  Frauds, 
Statute  of. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  WATERS  AND  WATERCOURSES 

Encyc.  of  Pleading  and  Practice. 
For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 

following  titles  in  this  work:  ABATEMENT  OF  NUISANCES  vol  1  p 

6£h  rA£/v?F  G.°D>  V0L  r'  p-  5845  B00M  COMPANIES,  vol. '4,  p'.  707; 

B&£?c?S\V0X'  4'  p-  9185  CANALS,  vol.  5,  p.  in;  CARRIERS  OF 

S#£2»'r»°J;  5>  1X  1545  CARRIERS  OF  PASSENGERS,  vol.  5,  p.  474; 

CONTRIBUTORY  NEGLIGENCE,  vol.  7,  p.  368;  DAMAGES,  vol  8, 
j&^^XS,  V°L  8'  p-  699 ;  DRAINS  AND  SEWERS,  vol.  10,  p.  220; 

r»£fJ?£%TS'  Vo1  IO'  p-  397;  EMINENT  DOMAIN,  vol.  10,  p.  1043; 

{R^{?^TWNj  MASTER  AND  SERVANT;  MILLS;  NEGLIGENCE; 

A%^A?f^£IPARIAN RIGHTS;  SURFACE  WATER;  WATERS 
AND  WATERCOURSES. 

L  Definition.  —  a  Flood  is  an  inundation  of  land  not  usually  covered  with 
water.  In  respect  to  their  magnitude  and  susceptibility  of  anticipation,  floods 
may  be  distinguished  into  such  as  are  ordinary  and  such  as  are  extraordinary. 
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An  Ordinary  Flood  is  one  the  repetition  of  which,  though  at  uncertain  inter- 
vals mi^ht  by  the  exercise  of  ordinary  diligence  in  investigating  the  character 
and'hablts  of  the  stream  in  which  it  occurs,  reasonably  have  been  anticipated. 

An  Extraordinary  Flood  is  one  of  those  unexpected  visitations  whose  comings 
are  not  foreshadowed  by  the  usual  course  of  nature,  and  whose  magnitude  and 
destructiveness  could  not  have  been  anticipated  or  provided  against  by  the 
exercise  of  ordinary  foresight.3  * 

II  Liability  for  Flooding  Land  — 1.  By  the  Obstruction  or  Diversion  ot 
Water  —  a.  Streams  and  Surface  Water  Distinguished.  —  The  liability 
of  one  who  by  obstructing  or  diverting  the  flow  of  water  upon  his  own  land, 
floods  that  of  another,  depends  in  the  first  instance  upon  the  character  of  the 
water  obstructed  or  diverted,  that  is,  whether  it  constitutes  a  watercourse  or 
is  mere  surface  water.  Before  attempting  a  discussion  of  the  liability  which 
the  interference  with  each  entails,  it  will  be  necessary  to  define  their  essential 
and  distinguishing  characteristics.  ..... 

To  Constitute  a  Watercourse,  it  must  appear  that  the  water  of  which  it  is  com- 
posed usually  flows  in  a  particular  direction  and  by  a  regular  channel,  having 
a  bed  with  banks  and  sides  and  usually  discharging  itself  into  some  other 
body  or  stream  of  water.  Its  size  is  immaterial.  It  need  not  flow  continu- 
ously, for  many  streams  in  this  country  are  at  times  dry,  but  it  must  have  a 
well  defined  and  substantial  existence.3  ,     ,  .  , 

Surface  Water.  —  All  other  water  flowing  over  the  surface  of  the  earth  which 
does  not  answer  to  the  description  of  a  watercourse  is  to  be  deemed  surface 

water.4  :       -  . 

Overflow  of  Streams.  —  Whether  the  water  from  the  overflow  ol  streams  is  to 
be  considered  as  still  a  part  of  the  watercourse  or  to  be  treated  as  surface 
water,  is  the  subject  of  diverse  opinions,5  but.  the  most  satisfactory  rule  which 

1.  Illinois  Cent.  R.  Co.  v.  Bethel,  II  111. 

A  2?  IlHnois  Cent.  R.  Co.  v.  Bethel,  n  111. 

App.  17-  „ 

3.  Watercourse  Defined.  —  Dudden  v.  Guard- 
ians of  Poor,  38  Eng.  L.  &  Eq.  526;  Gillett  v. 
Johnson,  30  Conn.  180;  Morrison  v.  Bucks- 
port,  etc.,  R.  Co.,  67  Me.  356;  Morrissey  v. 
Chicago  etc.,  R.  Co.,  38  Neb.  406;  Bassett  v. 
Salisbury  Mfg.  Co.,  43  N.  H.  569,  82  Am.  Dec. 
179;  Shields  v.  Arndt,  4  N.  J.  Eq.  234.  And 
see  the  title  Waters  and  Watercourses. 

4.  See  the  title  Surface  Water. 

5.  Flood  Water  Considered  Part  of  Watercourse. 
—  Rex  v.  Trafford,  I  B.  &  Ad.  874,  20  E.  C.  L. 
498;  Atty.-Gen.  v.  Lonsdale,  L.  R.  7  Eq.  387; 
Mason  v.  Shrewsbury,  etc.,  R.  Co.,  L.  R.  6  Q. 
B.  581;  Lawrence  v.  Great  Northern  R.  Co., 
16  Q.  B.  643,  71  E.  C.  L.  643;  Cairo,  etc.,  R. 
Co.  v.  Bnivoort,  62  Fed.  Rep.  129;  Carriger  v. 
East  Tennessee,  etc.,  R.  Co.,  7  Lea  (Tenn.) 
388;  Burwell  v.  Hobson,  12  Gratt.  (Va.)  322, 
65  Am.  Dec.  247;  Barden  v.  Portage,  79  Wis. 
126. 

Contra.  —  Taylor  v.  Fickas,  64  Ind.  167,  31 
Am.  Rep.  114;  Cairo,  etc.,  R.  Co..  v.  Stevens, 
73  Ind.  283,  38  Am.  Rep.  139:  Shelbyville. 
etc..  Turnpike  Co.  v.  Green,  99  Ind.  205;  Jean 
v.  Pennsylvania  Co.,  9  Ind.  App.  56;  Jacks  v. 
Lollis,  10  Ind.  App.  700. 

A  watercourse,  in  the  legal  sense  of  the 
term,  does  not  necessarily  consist  merely  of 
the  stream  as  it  flows  within  the  banks  which 
form  the  channel  in  ordinary  stages  of  water. 
When  in  times  of  ordinary  high  water  the 
stream,  extending  beyond  its  banks,  is  accus- 
tomed to  flow  down  over  the  adjacent  low- 


lands in  a  broader  but  still  definable  stream, 
it  has  still  the  character  of  a  watercourse,  and 
the  law  relating  to  watercourses  is  applicable 
rather  than  that  relating  to  mere  surface 
water.  Byrne  v.  Minneapolis,  etc.,  R.  Co.,  38 
Minn.  212,  8  Am.  St.  Rep.  668. 

Water  which  in  the  time  of  a  freshet  leaves 
the  channel  of  a  stream  and  spreads  over  the 
bottom-land  and  is  forced  back  into  the  chan- 
nel again  by  a  railroad  embankment  built 
across  its  course,  is  not  to  be  regarded  as  sur- 
face water  in  considering  the  sufficiency  of  the 
culvert  constructed  in  the  embankment  for  the 
passage  of  the  waters  of  the  stream.  Sullers 
v.  Chicago,  etc.,  R.  Co.,  74  Iowa  659,  7  Am. 
St.  Rep.  501.  And  a  company  about  to  re- 
duce the  capacity  of  its  culvert  below  what 
the  evidence  shows  will  be  sufficient  to  ac- 
commodate all  of  such  water,  may  properly 
be  enjoined  at  the  suit  of  the  owner  of  the 
land  which  will  be  damaged  thereby.  Moore 
v.  Chicago,  etc.,  R.  Co.,  75  Iowa  263.  Compare 
Morris  v.  Council  Bluffs,  67  Iowa  343,  56  Am. 
Rep.  343. 

In  Crawford  v.  Rambo,  44  Ohio  St.  282,  the 
court  said:  "  It  is  difficult  to  see  upon  what 
principle  the  flood  waters  of  a  river  can  be 
likened  to  surface  water.  When  it  is  said  that 
a  river  is  out  of  its  banks  no  more  is  implied 
than  that  its  volume  then  exceeds  what  it 
ordinarily  is.  Whether  high  or  low,  the  entire 
volume  at  any  one  time  constitutes  the  water 
of  the  river  at  such  time,  and  the  land  over 
which  its  current  flows  must  be  regarded  as  its 
channel,  so  that  when  swollen  by  rains  and 
melting  snows  it  extends  and  flows  over  the 
bottoms  along  its  course,  that  is  its  flood  chan- 
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has  been  evolved  makes  its  character  depend  upon  the  configuration  of  the 
country  and  the  relative  position  of  the  water  after  it  has  gone  beyond  the 
usual  channel.  If  the  flood  water  becomes  severed  from  the  main  current  or 
leaves  the  same  never  to  return  and  spreads  out  over  the  lower  ground,  it 
becomes  surface  water.  But  if  it  forms  a  continuous  body  with  the  water 
flowing  in  the  ordinary  channel,  or  if  it  departs  from  such  channel  presently 
to  return,  as  by  the  recession  of  the  waters,  it  is  to  be  regarded  as  still  a  part 
of  the  stream.1 

b.  WATERCOURSES  —  (i)  Ordinary  Floods  —  (a)  Obstructing  Streams  —  aa.  Gen- 
eral Principles. — The  obligations  which  riparian  proprietors  having  rights 
and  interests  in  the  same  watercourse  owe  to  each  other  are  indicated  by 
the  social  maxim  sic  utere  tuo  ut  alienum  non  Icedas.  That  rule  in  relation 
to  the  present  subject  requires  that  each  proprietor  in  exercising  his  own 
rights  in  his  own  territory  shall  act  with  reasonable  skill  and  care  to  avoid 
injury  to  others,  and  as  an  approximate  rule  for  measuring  that  degree  it  is 
laid  down  to  be  such  skill,  care,  and  diligence  as  men  of  common  and  ordinary 
prudence  in  relation  to  similar  subjects  would  exercise  in  the  conduct  of  their 
own  affairs.2 

Duty  to  Study  Habits  of  stream.  —  Before  placing  any  works  in,  or  upon  the 
banks  of,  the  stream,  the  riparian  proprietor  must  acquaint  himself  with  its 
nature  and  habits,  the  character  and  features  of  the  adjacent  country,  the 
relative  position  and  formation  of  the  abutting  land,  the  quantity  of  usual 
and  ordinary  rainfall,  the  clearings  upon  the  stream,  and  all  the  varying  con- 
ditions peculiar  to  it.  If  from  these  causes  the  stream  be  subject  to  periodical 
floods  and  freshets,  he  must  foresee  the  effect  which  his  works  would  have 
upon  the  stream  at  these  times,  and  must  avoid  such  injury  to  others  arising 
therefrom  as  competent  and  skilful  engineers  would  reasonably  anticipate.3 

Wilful  or  Negligent  Obstruction.  —  If  he  fails  to  make  such  examination  and  in 
ignorance  of  the  consequences,  or  if  with  knowledge  and  in  wilful  disregard 
of  the  rights  of  others  he  places  obstructions  in  the  bed  of  the  stream  and  in 
this  way  contributes  in  any  considerable  degree  to  its  overflow  in  periods  of 
high  water,  he  renders  himself  liable  to  the  owners  of  the  lands  flooded  for 
the  resulting  damage.4 

court,  said:  "  When  the  defendants  built  their 
dam  they  were  bound  to  know  the  habits  and 
peculiarities  of  this  river  —  what  effects  had 
been  produced  along  its  banks  by  its  ordinary 
freshets  in  the  spring  of  the  year  when  the  ice 
breaks  up ;  they  were  bound  to  notice  the 
configuration  of  the  shore,  the  contracted  space 
at  places  for  the  waters  of  the  river  to  pass, 
the  formation  of  ice  dams,  and  so  far  as  sci- 
ence could  reasonably  discover,  what  would 
be  the  effect  of  a  pond  created  by  raising  the 
water  twenty-two  feet  above  the  natural  flow 
of  the  stream  at  the  place  where  the  dam  was 
erected,  and  they  wete  bound  to  act  in  view 
of  all  these  facts.  The  defendants  were 
bound  to  provide  against  all  the  natural  result 
of  ordinary  freshets  in  the  river,  whenever 
they  might  occur,  and  with  whatever  ordinary 
combination  of  circumstnees  they  might  be 
attended." 

If  a  defendant  was  bound  to  anticipate  an 
overflow,  the  length  of  time  it  lasted  was  sim- 
ply one  of  the  consequences  which  it  would  be 
required  to  foresee.  Gulf,  etc.,  R.  Co.  r. 
Dunlap,  (Tex.  Civ.  App.  1S94)  26  S.  W.  Rep. 
655. 

4.  Rochester  v.  Erickson,  46  Barb.  (N.  \  .)  <?3. 
Obstruction  of  Stream  by  Piers.  —  In  Gillespie 

v.  Forrest,  18  Hun  (N.  Y.)  no,  an  action  was 
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nel,  as  when  by  droughts  it  is  reduced  to  its 
minimum,  thai  is  its  low  water  channel. 
Surface  water  is  that  which  is  diffused  over 
the  surface  of  the  ground,  derived  from  falling 
rains  and  melting  snows,  and  continues  to  be 
such  until  it  reaches  some  well  defined  chan- 
nel in  which  it  is  accustomed  to  and  does  flow 
with  other  waters,  whether  derived  from  the 
surface  or  springs,  and  it  then  becomes  the 
running  water  of  a  stream,  and  ceases  to  be 
surface  water." 

1.  Per  Lumpkin,  J.,  in  O'Connell  v.  East 
Tennessee,  etc.,  R.  Co.,  87  Ga.  246,  27  Am. 
St.  Rep.  246,  cited  with  approval  in  Morrissey 
v.  Chicago,  etc.,  R.  Co.,  38  Neb.  406. 

2.  Mutual  Obligations  of  Riparian  Owners.  — 
Shrewsbury  v.  Smith,  12  Cush.  (Mass.)  177, 

In  the  exercise  of  riparian  rights  the  law 
holds  a  man  responsible  only  for  the  want  of 
ordinary  prudence.  It  obliges  him  to  exercise 
that  degree  of  diligence  which  ordinarily  pru- 
dent men  use  in  like  instances  when  the  risk 
is  their  own.  Wolf  v.  St.  Louis  Independent 
Water  Co.,  10  Cal.  541. 

3.  Duty  to  Study  Habits  of  Stream.  —  Colum- 
bus, etc.,  R.  Co.  v.  Bridges,  86  Ala.  448,  11 
Am.  St.  Rep.  58. 

In  State  v.  Ousatonic  Water  Co.,  51  Conn. 
137,  Park,  C.  J.,  delivering  the  opinion  of  the 
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bb.  Dams. —  Thus  a  riparian  proprietor  in  erecting  a  dam  is  bound  to  regard 
his  neighbor's  rights  and  security,  not  only  in  ordinary  stages  of  water  but  in 
those  stages  occasioned  by  ordinarily  recurring  freshets.1  He  cannot  swell  the 
body  of  water  confined  by  the  dam  up  to  his  neighbor's  line  when  the  stream 
is  at  its  ordinary  height  and  then  subject  his  land  to  overflow  in  times  of 
freshets.  No  man  has  a  right  to  appropriate  any  portion  of  his  neighbors 
property  to  his  own  use  even  for  a  temporary  purpose.    If  he  may  take  his 


brought  to  abate  an  alleged  nuisance  and  to 
restrain  its  continuance  and  threatened  en- 
hancement by  the  defendant.  The  alleged 
nuisance  consisted  in  an  interruption  of  the 
natural  flow  of  a  creek.  The  obstruction  com- 
plained of  was  an  erection  by  the  defendant  of 
a  pier  or  several  piers  on  his  land  on  the  mar- 
gin of  the  creek  and,  as  was  charged,  within 
the  line  of  the  creek  and  about  fourteen  feet 
into  the  bed  of  the  stream,  whereby  its  natural 
flow  was  impeded  and  its  waters  were  set  back 
upon  the  plaintiff's  premises  to  his  great  in- 
jury. It  was  also  charged  that  the  defendant 
threatened  to  erect  other  piers,  to  be  similarly 
placed  within  the  bed  of  the  stream  and  to 
maintain  them  with  those  already  erected.  It 
was  held  that  the  plaintiffs  had  a  cause  of  action 
and  were  entitled  to  relief,  and  their  right  was 
not  affected  by  the  fact  that  the  defendant's 
piers  were  not  farther  out  in  the  stream  than 
the  abutments  of  an  old  bridge  immediately 
above  them  which  had  stood  thus  for  twenty 
years.  The  defendant  could  gain  no  right  by 
this  wrongful  occupation  of  the  bed  of  the 
stream  by  another  or  others,  however  long  it 
might  have  been  permitted. 

Where  the  Effect  of  an  Embankment  Constructed 
by  a  Defendant  upon  His  Own  Lands  Is  to  Retain 
the  Water  of  a  Flood  upon  the  adjoining  lands 
of  the  plaintiff  longer  than  it  otherwise  would 
have  remained,  the  defendant  is  liable  for  the 
damage.  Montgomery  v.  Locke,  (Cal.  1886) 
11  Pac.  Rep.  874. 

Duty  of  Canal  Owners  Not  Analogous  to  That  of 
Riparian  Proprietors.  —  In  Nield  v.  London, 
etc.,  R.  Co.,  L.  R.  10  Exch.  4,  the  defendants, 
owners  of  a  canal,  being  threatened  by  an 
overflow  of  flood  water  from  a  neighboring 
river  and  fearing  damage  to  their  premises 
situated  on  the  banks  of  the  canal,  placed 
across  it,  at  a  point  above  their  premises, 
planks  reaching  from  the  bottom  of  the  canal 
to  the  coping-stone,  which  was  some  inches 
higher  than  the  canal  water.  The  flood  water 
afterwards  broke  into  the  canal  at  a  point 
above  the  barricade  of  planks  and  opposite  to 
the  plaintiff's  premises,  which  were  also  situ- 
ated on  the  banks  of  the  canal  above  the  prem- 
ises of  the  defendants,  and  being  penned 
back  by  the  planks  the  water  rose  in  the 
■canal  until  it  flooded  the  plaintiff's  premises. 
In  an  action  brought  to  recover  damages  for 
the  injury  so  caused,  it  was  held  that  the  de- 
fendants were  not  liable,  on  the  ground  that 
the  water  which  did  the  mischief  was  not 
brought  there  by  them  and  that  there  is  no 
duty  on  the  owners  of  the  canal  analogous  to 
that  on  the  owners  of  a  natural  watercourse, 
not  to  impede  the  flow  of  water  down  it. 

1.  Dams — California.  —  Fraler     v.  Sears 
Union  Water  Co.,  12  Cal.  556. 

Connecticut.  —  State  v.  Ousatonic  Water  Co., 
51  Conn.  137. 

13  C.  of  L. — 44  ( 


Georgia.  —  Athens  Mfg.  Co.  v.  Rucker,  80 
Ga.  291. 

Indiana.  —  Bristol  Hydraulic  Co.  v.  Boyer, 
67  Ind.  236. 

Massachusetts.  —  Gray  v.  Harris,  107  Mars. 
492,  9  Am.  Rep.  61;  Thompson  v.  Crocker,  9 
Pick.  (Mass.)  59. 

Minnesota.  —  Dorman  v.  Ames,  12  Minn. 
451;  Ames  v.  Cannon  River  Mfg.  Co.,  27 
Minn.  245. 

Missouri.  —  Payne  v.  Kansas  City,  etc.,  R. 
Co.,  112  Mo.  6. 

Pennsylvania.  —  McCoy  v.  Danley,  20  Pa.  St. 
85,  57  Am.  Dec.  680;  Casebeer  v.  Mowry,  55 
Pa.  St.  419,  93  Am.  Dec.  766:  Bell  v.  Mc- 
Clintock,  9  Watts  (Pa.)  119,  34  Am.  Dec.  507; 
Fredericks  v.  Pennsylvania  Canal  Co.,  148  Pa. 
St.  317. 

West  Virginia.  —  Taylor  v.  Baltimore,  etc., 
R.  Co.,  33  W.  Va.  39. 

A  riparian  owner  may  erect  a  dam  across  a 
stream  on  his  own  land  without  being  liable 
for  consequences  casual,  remote,  and  uncer- 
tain; he  is  only  liable  for  injuries  which  are 
the  necessary  or  proximate  consequences  or 
effects  of  the  dam.  He  is  not  liable,  there- 
fore, for  an  injury  occasioned  by  any  event 
which  is  recognized  in  law  as  an  act  of  God, 
although  such  event,  in  the  absence  of  the 
dam,  would  not  have  caused  the  injury.  But 
"  an  act  of  God  "  in  legal  phraseology,  means 
an  accident  against  which  ordinary  skill  and 
foresight  is  not  expected  to  provide.  This, 
applied  to  watercourses,  would  include  only 
floods  or  extraordinary  freshets,  and  not  such 
rises  or  high  water  in  a  stream  as  is  usual  and 
ordinary  and  reasonably  anticipated  at  partic- 
ular periods  of  the  year.  Dorman  v.  Ames, 
12  Minn.  451. 

A  Lower  Riparian  Proprietor  Has  No  Right  to 
So  Construct  His  Dam  as  in  times  of  ordinary 
freshets  to  throw  the  water  back  upon  the 
premises  of  the  proprietor  above;  and  if  he 
does  he  is  responsible  in  damages.  Bristol 
Hydraulic  Co.  v.  Boyer,  67  Ind.  236. 

A  Canal  Company  Which  Places  upon  Its  Dam 
Permanent  Splash-boards,  having  the  effect  of 
raising  the  water  and  hence  increasing  the 
area  of  the  dam,  is  liable  to  a  property  owner 
under  article  xvi.,  section  8,  of  the  constitu- 
tion, for  the  injury  resulting  from  the  conse- 
quent increased  overflow  of  his  land  occa- 
sioned by  this  "  enlargement  of  their  works." 
Fredericks  v.  Pennsylvania  Canal  Co.,  148 
Pa.  St.  317. 

An  Act  of  the  Legislature  Authorizing  a  Corpo- 
ration to  Build  a  Dam  on  theirown  land,  uponand 
across  a  river  which  is  a  highway,  merely  pro- 
tects the  corporation  from  an  indictment  for  a 
nuisance  in  obstructing  the  river;  but  if  in 
building  their  dam  they  overflow  the  land  of 
others,  such  act  of  the  legislature  does  not 
protect  them  against  liability  for  such  flowage. 
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neighbor's  land  at  frequent  and  uncertain  intervals  in  every  year,  he  may  with 
equal  justice  take  it  altogether.  If  he  thus  invades  it  improperly,  he  must 
suffer  as  a  wrongdoer.1 

cc.  Insufficient  Bridges  and  Culverts. — A  railroad  company  in  constructing 
its  road  across  a  natural  watercourse  must  make  effectual  provision  for  the 
passage  of  water  at  all  stages  of  the  stream.  In  planning  and  constructing 
its  bridges  and  culverts  it  must  bring  to  their  execution  the  engineering 
knowledge  and  skill  which  are  ordinarily  practiced  in  such  work,  and  must 
see  to  the  practical  application  of  such  knowledge  and  skill  to  the 
work  in  hand,  so  as  to  allow  for  the  passage  of  water  and  ice  such  as  is 
known  to  pass  in  the  stream  annually  or  which  may  reasonably  be  expected 
to  occur  occasionally.     A  failure  to  use  such  skill  in  the  construction  * 


Eastman  v.  Amoskeag  Mfg.  Co.,  44  N.  H.  143, 
82  Am.  Dec.  201. 

1.  McCoy  v.  Danley,  20  Pa.  St.  85,  57  Am. 
Dec.  680. 

Ice  Jams.  —  If  ice  jams  are  naturally  pro- 
duced by  a  dam  and  are  of  common  and  ordi- 
nary occurrence  in  the  spring  of  the  year,  the 
owner  is  in  duty  bound  to  provide  some  mode 
of  preventing  such  obstruction,  if  thereby  the 
lands  of  riparian  proprietors  higher  up  the 
stream  are  flooded.  State  v.  Ousatonic  Water 
Co.,  51  Conn  137;  Weaver  v.  Mississippi,  etc.. 
Boom  Co.,  28  Minn.  534;  Cowles  v.  Kidder,  24 
N.  H.  364,  57  Am.  Dec.  287;  Bell  v.  McClin- 
tock,  9  Watts  (Pa.)  119,  34  Am.  Dec.  507; 
Davis  v.  Fuller,  12  Vt.  178,  36  Am.  Dec.  334. 
Compare  Smith  v.  Agawam  Canal  Co.,  2  Allen 
(Mass.)  355. 

2.  Insufficient  Bridges,  Culverts,  etc.  —  Eng. 
land.  —  Lawrence  v.  Great  Northern  R.  Co., 
16  Q.  B.  643,  71  E.  C.  L.  643. 

Arkansas.  —  Kansas  City,  etc.,  R.  Co.  v. 
Cook,  57  Ark.  387,  58  Am.  &  Eng.  R.  Cas.  654; 
St.  Louis,  etc.,  R.  Co.  v.  Lyman,  57  Ark.  512. 

Colorado.  —  Kansas  Pac.  R  Co.  v.  Miller,  2 
Colo.  442,  20  Am.  R.  Rep.  245. 

Georgia.  — Gilbert  v.  Savannah,  etc.,  R.  Co., 
69  Ga.  396;  Georgia  R.,  etc.,  Co.  v.  Bohler,  98 
Ga.  184. 

Illinois.  —  Ohio,  etc.,  R.  Co.  v.  Wachter,  123 
111.  440,  5  Am.  St.  Rep.  532,  34  Am.  &  Eng.  R. 
Cas.  194;  Ohio,  etc.,  R.  Co.  v.  Thillman,  143 
111.  137,  36  Am.  St.  Rep.  359;  Illinois  Cent.  R. 
Co.  v.  Bethel,  11  111.  App.  17;  Wabash  R.  Co. 
v.  Sanders,  58  111.  App.  213;  Illinois  Cent.  R. 
Co.  v.  Heisner,  45  111.  App.  143;  Ohio,  etc.,  R. 
Co.  v.  Ramey,  139  111.  9,  32  Am.  St.  Rep.  176; 
Kankakee,  etc.,  R.  Co.  v.  Horan,  23  111.  App. 
259. 

Iowa.  —  Sullens  v.  Chicago,  etc.,  R.  Co.,  74 
Iowa  659,  7  Am.  St.  Rep.  501. 

Kansas.  —  Union  Trust  Co.  v.  Cuppy,  26 
Kan.  754,  11  Am.  &  Eng.  R.  Cas.  562. 

Louisiana.  —  Bourdier  v.  Morgan's  Louisi- 
ana, etc.,  R.  Co.,  35  La.  Ann.  947. 

Massachusetts.  —  Bryant  v.  Bigelow  Carpet 
Co.,  131  Mass.  491;  Mellen  v.  Western  R. 
Corp.,  4  Gray  (Mass.)  301. 

Mississippi.  —  Mississippi  Cent.  R.  Co.  v. 
Caruth,  51  Miss.  77;  Mississippi  Cent.  R.  Co. 
v.  Mason,  51  Miss.  234;  Mississippi,  etc.,  R. 
Co.  v.  Archibald,  67  Miss.  38. 

Missouri.  — Culver  v.  Chicago,  etc.,  R.  Co., 
38  Mo.  App.  130;  George  v.  Wabash  Western 
R.  Co.,  40  Mo.  App.  433;  Brink  v.  Kansas 
City,  etc.,  R.  Co.,  17  Mo.  App.  177- 

Nebraska.  —  Omaha,  etc.,  R.  Co.  v.  Brown, 


14  Neb.  170;  McCleneghan  v.  Omaha,  etc.,  R. 
Co.,  25  Neb.  523,  13  Am.  St.  Rep.  508,  37  Am. 
A  Eng.  R.  Cas.  245. 

New  York.  —  Drake  v.  New  York,  etc.,  R. 
Co.,  75  Hun  (N.  Y.)  422:  Brown  v.  Cayuga, 
etc.,  R.  Co.,  12  N.  Y.  486. 

North  Carolina.  —  Emery  v.  Raleigh,  etc., 
R.  Co.,  102  N.  Car.  209,  11  Am.  St.  Rep.  727, 
37  Am.  &  Eng.  R.  Cas.  253;  Knight  v.  Albe- 
marle, etc.,  R.  Co.,  in  N.  Car.  80;  Raleigh, 
etc.,  Air  Line  R.  Co.  v.  Wicker,  74  N.  Car. 
220. 

Pennsylvania.  —  Pittsburg,  etc.,  R.  Co.  v. 
Gilleland,  56  Pa.  St.  445,  94  Am.  Dec.  98; 
Krug  v.  St.  Mary's,  152  Pa.  St.  30,  34  Am.  St. 
Rep.  616;  Fick  v.  Pennsylvania  R.  Co.,  157 
Pa.  St.  622. 

Tennessee. — Carriger  v.  East  Tennessee, 
etc.,  R.  Co.,  7  Lea  (Tenn.)  388;  Louisville, 
etc.,  R.  Co.  v.  Mossman,  90  Tenn.  157. 

Texas.  —  International,  etc.,  R.  Co.  v.  Hal- 
loren,  53  Tex.  46,  3  Am.  &  Eng.  R.  Cas.  343; 
Gulf,  etc.,  R.  Co.  v.  Helslev,  62  Tex.  593,  20 
Am.  &  Eng.  R.  Cas.  89;  Gulf,  etc.,  R.  Co.  v. 
Pomeroy,  67  Tex.  498,  30  Am.  &  Eng.  R.  Cas. 
200;  Gulf,  etc.,  R.  Co.  v.  Holliday,  65  Tex. 
512;  Houston,  etc.,  R.  Co.  v.  Parker,  50  Tex. 
33°- 

West  Virginia.  —  Taylor  v.  Baltimore,  etc., 
R.  Co.,  33  W.  Va.  39. 

The  True  Test  in  Determining  When  a  Railroad 
Company  Is  Liable  for  Damages,  whose  embank- 
ment and  culvert  are  so  constructed  in  cross- 
ing a  stream  that  injury  results  to  neighboring 
property  from  an  overflow  is.  considering  all 
the  circumstances  and  especially  the  history 
of  the  stream,  would  a  prudent  man  have  an- 
ticipated such  a  flood  as  caused  the  damage? 
What  a  prudent  man  would  do  in  constructing 
such  works  with  reference  to  danger  to  his 
own  property  is  no  lest  by  which  to  determine 
liability.  He  might  be  willing  to  take  the 
risk,  but  that  will  not  excuse  him  for  taking  a 
known  risk  which  will  involve  the  destruction 
of  his  neighbor.  Gulf,  etc..  R.  Co.  v.  Pome- 
roy, 67  Tex.  498. 

Diminishing  Distance  between  Abutments.  — 
Where  a  railroad  company  reconstructs  a 
bridge  across  a  stream,  the  natural  channel  of 
which  is  about  one  hundred  and  fifty  feet,  and 
decreases  the  distance  between  the  abutments 
of  the  bridge  to  ninety  feet,  and  also  lowers 
the  top  of  the  abutments,  thereby  diminishing 
the  distance  between  the  tops  of  such  abut- 
ments and  the  surface  of  the  water,  throwing 
in  rock  and  clay  around  the  base  of  the  abut- 
ments, the  railroad  company  will  be  liable  to 
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and  maintenance  1  of  its  waterways  will  subject  the  company  to  liability  to 
those  who  are  injured  by  its  negligence.  The  grant  of  a  franchise  by  the 
state  is  not  to  be  construed  to  allow  it  to  be  so  used  as  to  inflict  damages 
on  the  citizen  which  by  any  reasonable  precaution  can  be  avoided.3 

A  Municipal  Corporation  Is  Liable  if  in  grading  a  street  it  raises  an  embankment 
which  stops  the  flow  of  a  natural  stream  and  throws  the  water  thereof  back 
upon  land  to  its  injury;  3  or  if,  in  building  a  culvert  under  such  street,  it  fails 
to  make  provision  for  ordinary  floods.4 

gence  on  the  part  of  the  city,  of  a  natural 
watercourse  through  a  culvert  under  a  high- 
way, although  the  plaintiff  is  owner  of  the 
land  on  both  sides  of  the  highway.  Parker  v. 
Lowell,  ii  Gray  (Mass.)  353. 

The  owner  of  land  bordering  on  a  stream, 
whether  navigable  or  not,  may  maintain  an 
action  of  tort  against  a  town  laying  out  a 
highway  and  bridge  across  the  stream,  to  re- 
cover any  special  damage  occasioned  to  his 
land  by  the  bridge  being  so  built  or  afterwards 
altered  by  a  third  person  for  his  own  benefit 
with  the  permission  or  assent  of  the  town,  as 
to  obstruct  the  course  of  the  stream  more  than 
it  would  otherwise  be  obstructed;  although 
the  bridge  is  built  over  a  tide  mill,  the  owners 
of  which  have  acquired  a  prescriptive  right  to 
obstruct  the  water  in  a  less  degree.  Lawrence 
v.  Fairhaven,  5  Gray  (Mass.)  no. 

Where  a  city  under  lawful  authority  builds 
a  bridge  across  a  stream  in  consequence  of 
which  the  stream  is  obstructed  and  lands  over- 
flowed, it  was  held  that  to  establish  the  liabil- 
ity of  the  city  it  was  not  necessary  to  show 
that  the  bridge  was  wantonly  built  so  as  to  in- 
jure the  plaintiff;  but  that  it  was  sufficient  to 
show  a  want  of  ordinary  care  in  the  erection 
of  the  bridge  on  the  part  of  the  city  officials, 
and  that  thereby  the  injury  happened  without 
any  fault  of  the  plaintiff  arising  from  acts  or 
negligence  on  his  part  which  contributed  to 
produce  the  injury.  Stone  v.  Augusta,  46  Me. 
127.  ' 

The  corporation  of  the  city  of  Rochester, 
having  power  "  to  cause  common  sewers, 
drains,  etc.,  to  be  made  in  any  part  of  the 
city,"  directed  a  culvert  to  be  built  for  the 
purpose  of  conducting  the  water  of  a  natural 
stream  which  had  previously  been  the  outlet 
through  which  the  surface  water  of  a  portion 
of  the  city  had  been  carried  off.  A  freshet 
having  occurred,  the  culvert,  in  consequence 
of  its  want  of  capacity  and  the  unskilfulness 
of  its  construction,  failed  to  discharge  the 
waters  so  that  they  were  set  back  upon  the 
factory  of  the  plaintiffs  and  injured  their  prop- 
erty situated  therein.  It  was  held  that  the 
city  corporation  was  liable  for  the  damage. 
Rochester  White  Lead  Co.  v.  Rochester,  3  N. 
Y.  463,  53  Am.  Dec.  316. 

Narrowing  Passageway  for  Water.  —  A  city 
whose  officers  in  repairing  a  bridge  oyer  a 
river,  though  acting  in  the  honest  exercise  of 
their  discretion,  so  narrow  the  space  for  the 
passage  of  the  water  that  in  times  of  flood  it 
is  set  back  to  the  injury  of  others,  is  liable  for 
the  injury  thus  occasioned,  in  an  action  of  tort, 
even  though  the  party  suffering  the  injury  is 
member  of  the  committee  of  the  city  council 
on  whose  report  the  alteration  was  made. 
Perry  v.  Worcester,  6  Gray  (Mass.)  544; 
Sprague  v.  Worcester,  13  Gray  (Mass.)  193. 
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the  owner  of  a  mill  lying  above  the  bridge  for 
damages  occasioned  in  time  of  a  flood,  the 
waters  of  which  but  for  the  diminished  area 
under  the  bridge  would  have  passed  away. 
Taylor  v.  Baltimore,  etc.,  R.  Co.,  33  W.  Va.  39. 

A  railroad  company  has  no  right  to  fill  up 
trestle-work  away  from  the  main  channel  of  a 
river  which  it  crosses  with  its  track  by  a 
bridge  if  in  so  doing  the  overflow  of  the  land 
above  is  increased,  to  the  damage  of  the 
owner,  in  times  of  freshet.  Noe  v.  Chicago, 
etc.,  R.  Co.,  76  Iowa  360. 

1.  Maintenance  of  Waterways.  —  Lawrence  v. 
Fairhaven,  5  Gray  (Mass.)  no;  Rowe  v.  Gran- 
ite Bridge  Corp.,  21  Pick.  (Mass.)  344;  Haynes 
v.  Burlington,  38  Vt.  359;  Lawrence  v.  Great 
Northern  R.  Co.,  4  Eng.  L.  &  Eq.  265. 

2.  Erections  by  Legislative  Authority.  —  Taylor 
v.  Baltimore,  etc.,  R.  Co.,  33  W.  Va.  39. 

A  railroad  corporation  building  and  main- 
taining, as  part  of  their  road,  a  bridge  across 
a  river  in  such  manner  as  to  obstruct  the 
passage  of  the  water,  are  liable  to  an  action  of 
tort  by  the  owner  of  land  thereby  flowed,  un- 
less they  show  that  they  have  taken  reason- 
able precautions  to  prevent  unnecessary  dam- 
age to  his  land.  Upon  proof  of  such  facts  it 
is  perfectly  clear  and  well  settled  that  the 
remedy  of  the  plaintiffs  for  any  injury  to  their 
property  by  the  defendants,  is  not  by  an  action 
at  law  against  the  corporation,  but  by  an  ap- 
plication to  the  county  commissioners  for  an 
assessment  of  damages,  according  to  the  pro- 
visions of  the  statute  applicable  to  such  cases. 
It  is  the  common  case  where  a  statute  has  con- 
ferred a  right  and  established  a  corresponding 
remedy.  The  party  injured  must  seek  his  re- 
dress in  the  particular  mode  provided  by  law. 
Stevens  v.  Middlesex  Canal,  12  Mass.  466; 
Dodge  v.  Essex  County,  3  Met.  (Mass.)  380; 
Ashby  v.  Eastern  R.  Co..  5  Met.  (Mass.)  368, 
38  Am.  Dec.  426;  Parker  v.  Boston,  etc.,  R. 
Co.,  3  Cush.  (Mass.)  113,  5°  Am.  Dec.  709; 
Mellen  v.  Western  R.  Corp.,  4  Gray  (Mass.) 
301. 

3.  Liability  of  Municipal  Corporations.  —  Con- 
niff  v.  San  Francisco,  67  Cal.  45;  Van  Pelt  v. 
Davenport,  42  Iowa  308,  20  Am.  Rep.  622; 
O'Brien  v.  St.  Paul,  25  Minn.  331;  McClure  v. 
Red  Wing,  28  Minn.  186. 

If  a  cuv  constructs  a  street  in  a  negligent 
and  unskilful  manner,  as  without  proper  cul- 
verts or  drains,  so  as  to  prevent  the  waters  of 
a  neighboring  river,  in  times  of  high  water, 
from  passing  in  their  natural  course  into  an- 
other neighboring  river,  and  thus  causes  land 
to  be  overflowed  and  injured,  it  is  liable  in 
damages  to  the  owner  of  the  land.  Spelman 
v.  Portage,  41  Wis.  144. 

4.  Insufficient  Culverts  under  Highways.  —  An 
action  of  tort  lies  against  a  city  for  damages 
occasioned  by  the  obstruction,  owing  to  negli- 
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dd.  Accumulations  in  the  Stream.  —  If  a  defendant  is  so  negligent  in  maintain- 
ing a  dam  or  trestle  as,  by  checking  the  flow  of  the  water,  to  cause  a  deposit 
of  sediment  in  the  stream  above,  thereby  raising  its  bed  and  producing  an 
overflow  of  the  adjoining  lands,  he  is  liable  although  the  dam  or  trestle  may 
in  the  first  instance  have  been  properly  constructed.1 

So  if  Refuse  from  Mills  is  cast  into  a  stream  and  produces  an  obstruction,  the 
owners  of  such  mills  are  liable  for  the  damage.2 

ee.  Booms  —  Boom  Companies  Not  Insurers  against  Injuries  to  Riparian  Owners.  —  There 
is  a  public  easement  in  all  navigable  rivers,  and  the  rights  of  the  public  to 
float  logs  in  the  stream  are  not  subordinate  to  those  of  the  owner  of  the  bank, 
but  they  are  concurrent  and  each  must  be  enjoyed  reasonably  without  any 
unnecessary  interference  with  the  enjoyment  of  the  other  and  without  negli- 
gence. It  follows,  therefore,  that  a  company  engaged  in  the  business  of  run- 
ning logs  in  a  stream  and  pursuing  it  in  a  proper  and  reasonable  way,  is  not 
an  insurer  against  injuries  to  riparian  owners.3 


Negligent  Construction  of  Private  Drain  —  City 
Not  Liable.  —  A  municipal  corporation  erected 
an  embankment  across  a  stream  and  con- 
structed a  culvert  through  such  embankment 
sufficient  for  the  escape  of  all  ordinary  waters 
in  the  stream.  Subsequently  a  private  land 
company  placed  a  high  embankment  on  its 
land  lying  adjacent,  through  which  it  con- 
structed a  drain  of  the  same  dimensions  as 
the  culvert  constructed  by  the  city  engineer. 
In  time  of  high  water  this  private  drain,  on 
account  of  its  negligent  construction  and 
maintenance,  fell  in  and  obstructed  the  cul- 
vert built  by  the  city,  thereby  causing  the 
overflow  of  the  watercourse  and  flooding  the 
land  of  the  private  property.  It  was  held  that 
the  fact  that  the  private  drain  was  permitted 
by  the  city  authorities  to  be  joined  to  that  of 
the  city,  did  not  render  the  city  liable  for  the 
injuries  sustained;  nor  would  the  fact  that  the 
city  engineer  planned  the  private  drain,  which 
proved  to  be  defective,  so  render  the  city 
liable.  Kansas  City  v,  Brady,  53  Kan.  312, 
affirming  52  Kan.  297,  39  Am.  St.  Rep.  349. 
See  also  Beatrice  v.  Knight,  45  Neb.  546.  See, 
however,  Kansas  Citv  v.  Slangstrom,  53  Kan. 
431- 

1.  Negligent  Obstruction  of  Streams.  —  Cline  v. 
Baker,  118  N.  Car.  780;  Hines  v.  Jarrett,  26  S. 
Car.  480. 

A  railroad  company  constructed  a  bridge 
over  a  stream,  and  to  protect  the  abutments  of 
the  bridge  placed  stone  and  gravel  about  their 
bases.  By  an  extraordinary  storm  subse- 
quently occurring  this  gravel  was  washed  out 
from  the  confined  space  between  the  bridge 
abutments  and  was  deposited  lower  down  in 
the  bed  of  the  stream  producing  an  obstruction 
which  caused  the  overflow  to  the  plaintiff's 
lands.  In  an  action  against  the  railroad  com- 
pany, it  was  held  that  the  defendant  was  not 
responsible  for  the  effects  of  extraordinary 
floods  when  it  had  not  been  negligent  in  the 
first  instance.  Illinois  Cent.  R.  Co.  v.  Bethel, 
11  111.  App.  17. 

A  railroad  company  constructed  across  a 
natural  watercourse  a  trestle  which  it  renewed 
from  time  to  time.  Upon  the  occasion  of  these 
renewals  the  old  piles  which  supported  the 
trestle  were  not  removed,  but  were  cut  off 
above  the  surface  of  the  water,  with  the  effect 
that  they  caught  and  retained  the  drift  brought 
doivn  by  the  stream.    This  caused  a  partial 


69 


stoppage  of  the  water  and  a  deposit  of  sedi- 
ment, which  gradually  raised  the  bed  of  the 
stream  so  that  the  water  eventually  overflowed 
the  plaintiff's  land.  It  was  held  that  the  rail- 
road company  was  negligent  in  maintaining 
the  trestle  and  was  liable  for  the  resulting  in- 
jury. Mississippi,  etc..  R.  Co.  v.  Archibald, 
67  Miss.  38. 

Growth  of  Grass  in  Stream.  —  The  plaintiff 
owned  land  above  the  defendant's  dam,  which 
ordinarily  did  not  back  the  water  on  the  plain- 
tiff's land ;  in  latter  years  a  peculiar  grass  com- 
menced growing  in  the  pond  formed  by  the  dam 
about  February  of  each  year,  which  obstructed 
the  water,  and  in  consequence  it  flowed  back  on 
the  plaintiff's  land ;  about  June  the  grass  broke 
off  and  ceased  to  impede  the  current.  It  was 
held  that  if  the  growth  of  the  grass  was  not  oc- 
casioned by  the  defendant  negligently  permit- 
ting the  accumulations  of  dirt,  etc.,  in  the 
pond,  but  was  the  result  of  natural  causes  over 
which  he  had  no  control,  he  would  not  be 
liable  for  injury  therefrom  to  the  plaintiff,  al- 
though the  obstruction  was  on  the  defendant's 
own  land.    Knoll  v.  Light,  76  Pa.  St.  268. 

2.  Refuse  from  Mills,  etc.  —  Ames  v.  Dorset 
Marble  Co.,  64  Vt.  10. 

In  Washturn  v.  Gilman,  64  Me.  163,  in  an 
action  brought  to  recover  for  injury  to  land  by 
the  drifting  upon  it  by  a  freshet  of  the  refuse 
cast  out  from  the  defendant's  sawmill  upon 
the  ice  on  the  river,  it  was  held  that  as  freshets 
were  periodical  occurrences  in  the  ordinary 
course  of  nature,  the  defendant  was  bound  to 
take  notice  of  them  and  their  consequences 
and  was  liable  for  his  failure  to  do  so. 

Where  a  Municipality  Adopts  a  Stream  as  an 
Open  Sewer  it  is  bound  to  keep  open  the  chan- 
nel of  the  stream,  and  to  remove  the  accumu- 
lations of  filth,  ashes,  or  other  material  that 
obstructs  the  flow  of  the  water  and  throws  it 
out  of  its  banks  upon  the  land  of  adjoining 
owners,  and  there  can  be  no  prescriptive  right 
to  neglect  so  plain  a  municipal  duty.  Blizzard 
v.  Danville,  175  Pa.  St.  479. 

3.  Boom  Companies  Not  Insurers.  —  White 
River  Log,  etc.,  Co.  v.  Nelson,  45  Mich.  578. 

A  booming  company  has  a  right  to  navigate 
a  river  by  running  logs  down  the  same,  as  a 
natural  highway  for  that  purpose,  and  if  in  so 
doing  the  water  in  the  stream  is  not  caused  to 
rise  higher  than  it  would  have  done  by  reason 
of  the  logs  moving  down  upon  its  natural  cur- 
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lor  Jams.  -  The  company  is  not,  therefore,  liable  for  overflows  caused  by 
log  jams  unless  by  the  exercise  of  due  care  the  formation  of  such  jams  could 
have  been  prevented.1  .  ■ 

Erection  of  Booms.  —  If,  however,  the  company  constructs  a  boom  in  the  river 
and  by  the  accumulation  of  logs  therein  causes  the  water  of  the  river  in  times 
of  freshets  to  overflow  the  lands  of  riparian  owners,  it  is  liable  for  the  result- 
in?  damage-2  and  the  fact  that  the  company1  in  erecting  such  boom  does  so 
in  pursuance  of  legislative  authority  will  not  protect  it,  for  the  flooding  ot 
lands  against  the  owner's  consent  and  without  compensation  is  in  legal  ettect 


rent  and  surface,  anv  injury  done  to  riparian 
owners  is  an  incident  to  the  use  of  the  stream 
in  its  natural  condition  for  the  purposes  of  such 
flotage.  Anderson  v.  Thunder  Bay  River 
Boom  Co.,  61  Mich.  489. 

Floating  logs  may  cause  damage  to  the 
estate  of  the  riparian  owner;  but  if  the  owner 
of  the  logs  uses  due  care  and  skill  in  driving 
them  he  is  not  liable  for  such  damage.  Land 
on  navigable  streams  is  subject  to  the  danger 
incident  to  the  right  of  navigation;  and  where 
logs  are  driven  in  a  stream  in  an  ordinarily 
careful,  prudent  manner  the  owner  is  not 
liable  for  damage  which  may  result  to  the 
riparian  owner.  Field  v.  Apple  River  Log 
Driving  Co.,  67  Wis.  569. 

Floating  Logs  in  TJnnavigable   Stream.  —  In 
Haines  v.  Welch,  14  Oregon  319,  it  appeared 
that  the  respondent  was  in  possession  of  and 
claimed  to  own  a  tract  of  one  hundred  and 
sixty  acres  of  land,  across  which  flowed  a 
creek;   and  the  appellants  put  a  quantity  of 
saw-logs  in  the  creek  at  a  point  above  the  re- 
spondent's land,  and  floated  them  down  to  a 
point  below  it,  where  they  had  a  mill,  for  the  pur- 
pose of  manufacturing  them  into  lumber.  The 
respondent  claimed  that  the  appellants  had  no 
right  to  use  the  creek  in  that  way;  that  it  was 
not  navigable,  and  that  portions  of  the  logs 
lodged  in  the  bed  of  the  stream  above  and  on 
his  land;  portions  of  them  were  carried  out  of 
the  channel  upon  his  premises,  and  that  by  the 
floating  and  lodging  of  the  logs  in  the  creek, 
the  water  thereof  was  dammed  up  and  caused 
to  overflow  its  banks  and  flood  the  premises 
and  deposit  sediment  thereon;  and  whereby 
the  respondent  was  injured  in  a  great  many 
ways  not  necessary  here  to  enumerate.  The 
appellants  in  their  answer  denied  almost  every- 
thing in  the  complaint,  and  set  up  affirmatively 
that  the  creek,  during  its  annual  high  stage  of 
water,  which  occurred  in  June  and  July  of 
each  year,  was  a  navigable  stream  for  the  pur- 
pose of  floating  saw-logs  from  a  point  about 
ten  miles  above  the  land  claimed  by  the  re- 
spondent, to  where  it  united  with  a  river,  at  a 
point  below  it;  and  that  during  such  stage  of 
high  water  it  was  useful  and  necessary  _  for 
floating   timber   to    market.     The  principal 
question  at  issue  was,  whether  the  creek  was 
a  navigable  stream  or  not  for  the  purposes  for 
which  the  defendant  sought  to  use  it,  for.  as 
the  court  said,  "  unless  it  was  so  navigable, 
the  appellants  had  no  more  right  to  use  it  in  the 
manner  they  did,  than  to  attempt  to  appro- 
priate any    other   part  of    the  respondent's 
farm."    It  was  held  that  this  was  a  mixed 
question  of  law  and  fact;  whether  it  was  navi- 
gable or  not  depended  upon  its  capacity,  ex- 
tent and  importance.    If  it  was  capable  of 


serving  an  important  public  use  as  a  channel 
for  commerce,  it  should  be  considered  public, 
but  if  it  was  only  a  brook,  although  it  might 
carry  down  saw-logs  for  a  few  days  during  a 
freshet,  it  was  not  therefore  a  public  highway. 

1.  Log  Jams.  —  Hopkins  v.  Butte,  etc.,  Com- 
mercial Co.,  16  Mont.  356. 

A  corporation  authorized  by  its  charter  to 
maintain  dams  and  make  all  other  improve- 
ments required  to  facilitate  the  driving  of  logs 
on  a  navigable  river  may  be  bound  to  prevent 
the  formation  of  jams  which  increase  the  dan- 
ger of  injury  to  the  shores,  if  it  is  practicable 
to  do  so  by  reasonable  means;  but  when  a  jam 
is  reasonably  necessary  and  proper  to  facilitate 
the  driving  of  logs  the  corporation  is  not  bound 
to  remove  it,  and  is  not  liable  for  damage  re- 
sulting therefrom  to  a  riparian  owner.  Nor  is 
the  corporation  bound  to  erect  booms  or  other 
structures  along  the  shore  to  prevent  it  from 
washing  away,  or  to  place  men  along  the  bank 
to  prevent  logs  from  striking  it.  Field  v. 
Apple  River  Log  Driving  Co.,  67  Wis.  569. 

A  mere  jam  of  logs  in  the  river  does  not,  in 
itself  and  by  itself,  constitute  negligence  upon 
the  part  of  the  booming  company  running  the 
river;  but  the  existence  of  such  jam  for  a 
month  or  more,  and  the  continued  running  of 
logs  in  such  a  manner  as  to  increase  the  jam 
during  such  period,  does  constitute  negli- 
gence, unless  there  is  a  showing  that  such 
a  state  of  things  could  not  reasonably  be 
avoided.  Witheral  v.  Muskegon  Booming  Co., 
68  Mich.  48,  13  Am.  St.  Rep.  325. 

Negligently  Adding  to  Log  Jam. —  Where  a 
logging  company,  knowing  of  the  existence  of 
a  jam  at  a  certain  sand  bar  and  its  inability  to 
remove  the  same,  cuts  a  channel  in  the  ice,  or 
otherwise  assists  in  bringing  down  more  logs, 
thereby  adding  to  the  jam,  and  by  that  act  the 
water  is  raised  so  as  to  flood  or  set  back  on  ad- 
joining lands,  it  will  be  liable  for  the  damages 
caused  thereby.  Bauman  v.  Pere  Marquette 
Boom  Co.,  66  Mich.  550. 

Delay  in  Breaking  Jams.  —  A  corporation 
formed  for  the  purpose  of  running  and  driving 
logs  cannot  be  held  liable  for  injury  to  riparian 
proprietors,  caused  by  log  jams,  unless  by  the 
exercise,  of  due  care  the  formation  of  such 
jams  could  have  been  prevented;  but  it  being 
its  duty  to  use  due  diligence  in  running  logs, 
and  in  breaking  jams  caused  by  natural 
causes,  it  is  liable  for  such  damages  as  may 
arise  from  unnecessary  or  unreasonable  delay 
in  removing  such  jams.  _  Bauman  v.  Pere 
Marquette  Boom  Co.,  66  Mich.  544. 

2.  McKenzie  v.  Mississippi,  etc.,  Boom  Co., 
29  Minn.  288. 

A  EipariaD  Owner  Whose  Land  Is  Damaged  by 
the  action  of  a  boom  in  the  river  is  entitled  to 
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such  a  deprivation  as  violates  the  constitutional  provision  prohibiting  the 
taking  of  private  property  without  compensation.1 

(b)  Diverting  Streams  —  aa.  Changing  Bed  of  Stream. — Although  every  owner  of 
land  through  whose  premises  there  runs  a  natural  watercourse  has  a  right  to  a 
reasonable  use  of  the  stream  and  in  the  enjoyment  of  that  use  may  upon  his 
own  land  divert  the  stream  from  its  accustomed  channel,  he  cannot  do  so  if  by 
such  diversion  the  lands  of  other  riparian  proprietors  are  overflowed.2 

66.  Interference  with  Natural  Barriers.  —  If  the  lands  are  protected  from  the 
overflow  of  the  stream  by  a  natural  barrier  upon  his  own  land,  the  owner  is 
liable  if  by  the  removal  of  the  same  the  lands  of  others  are  flooded.3 


an  injunction  against  the  owners  of  the  boom. 
Cotton  v.  Mississippi,  etc.,  Boom  Co.,  19 
Minn.  497. 

1.  Injuries  from  Erection  of  Booms  —  Charter 
Will  Not  Protect.  —  Grand  Rapids  Booming  Co. 
v.  Jarvis,  30  Mich.  308. 

Where  the  defendant,  by  the  construction 
and  maintenance  of  its  boom  across  a  river, 
invades  the  land  of  the  plaintiff  —  a  riparian 
owner  —  by  superinduced  additions  of  water, 
earth,  logs  and  other  material,  so  as  to  effec- 
tually destroy  or  impair  its  usefulness,  it  was 
held  that  this  was  not  a  mere  consequential 
injury,  butamounted  toa  takingof  the  property 
within  the  meaning  of  article  I,  section  13,  of 
the  constitution  of  the  state;  that  the  defendant 
had  no  right  to  thus  use  or  take  the  plaintiff's 
property  without  his  consent,  without  first 
paying  compensation  therefor.  Weaver  v. 
Mississippi,  etc.,  Boom  Co.,  28  Minn.  534. 

The  charter  of  a  boom  company  provided 
that  if  any  person  should  "  suffer  damage  by 
the  exercise  of  powers  "  granted,  the  Common 
Pleas  should  cause  the  damages  to  be  ascer- 
tained by  three  viewers  appointed  by  the 
court,  and  if  either  party  should  be  dissatisfied 
with  their  report,  "  the  court  shall  by  jury  de- 
termine the  amount  of  such  damages  "  in  the 
"  manner  as  other  like  cases  are  determined." 
Some  time  after  the  boom  had  been  con- 
structed it  was  so  filled  with  logs  as  to 
obstruct  the  stream  and  overflow  the  plaintiff's 
land.  It  was  held  that  damage  resulted  from 
the  exercise  of  the  powers  of  the  corporation, 
and  that  damages  were  to  be  assessed  as  above 
provided.  Bald  Eagle  Boom  Co.  v.  Sander- 
son, 81*  Pa.  St.  402. 

2.  Liability  for  Diverting  the  Flow  of  Streams. 
—  Hartshorn  v.  Chaddock,  (Supreme  Ct.)  40 
N.  Y.  St.  Rep.  953;  Gerrish  v.  Clough,  48  N. 
H.  9,  2  Am.  Rep.  165;  Railroad  Co.  v.  Carr, 
38  Ohio  St.  448,  43  Am.  Rep.  428.  See  also 
Wallace  v.  Drew,  59  Barb.  (N.  Y.)  413. 

The  plaintiff  and  the  defendant  were  riparian 
proprietors  on  a  river  which  in  the  neighbor- 
hood of  their  lands  ran  in  curves,  forming 
what  were  termed  "  oxbows."  Across  one  of 
these  oxbows  the  defendant,  who  owned  the 
land,  caused  the  sod  to  be  removed  a  spade 
deep  and  thirteen  inches  wide.  When  the 
freshet  came  it  made  a  new  channel  in  the  line 
of  the  trench  thus  cut,  and  deprived  the  plain- 
tiff of  the  flow  of  the  river  along  a  portion  of 
her  land  and  by  directing  the  flow  of  the  river 
against  it  washed  away  half  an  acre  of  her 
land.  The  jury  found  for  the  plaintiff,  and 
upon  appeal  it  was  held  that  the  defendant  was 
clearly  liable.  McLean  v.  Crosson,  33  U.  C. 
Q.  B.  448. 


In  Topsham  v.  Lisbon,  65  Me.  449,  it  was 
held  that  the  closing  up  of  a  channel  on  one 
side  of  an  island  in  a  stream  whereby  the  whole 
force  of  the  current  was  directed  to  the  chan- 
nel on  the  other  side,  resulting  in  the  plain- 
tiff's bridge  and  abutment  being  entirely 
demolished,  which  would  not  have  occurred 
had  the  water  been  left  to  follow  its  natural 
course,  was  a  good  cause  of  action. 

A  Railway  Company  That  Has  Destroyed  a  Levee 
for  Its  Own  Convenience  and  without  authority, 
building  another  at  a  different  place,  which 
gives  way  shortly  thereafter,  is  responsible  for 
the  damages  consequent  thereon.  Hotard  v. 
Texas,  etc.,  R.  Co.,  36  La.  Ann.  450. 

A  Municipal  Corporation  Is  Liable  for  chang- 
ing, by  the  digging  of  ditches  for  that  purpose, 
the  natural  course  of  the  water  collecting  on 
its  streets,  and  thereby  throwing  it  on  the 
land  of  a  private  owner.  Weir  v.  Plymouth, 
148  Pa.  St.  566. 

While  a  city  has  power,  where  it  is  deemed 
necessary,  to  divert  a  stream  passing  through 
its  limits  from  its  natural  course  and  to  con- 
fine it  to  a  narrower  channel,  in  doing  so  it 
must  use  reasonable  care  to  prevent  injury  to 
others,  and  if  damage  results  to  the  owners  of 
private  property  from  its  negligence  or  wrong- 
doing in  this  respect  it  will  be  liable  for  the 
loss.    Kansas  City  v.  Slangstrom,  53  Kan.  431. 

Restoration  of  Diverted  Waters.  —  Where  for 
many  years  a  canal  company  has  diverted  a 
considerable  part  of  a  stream,  a  railway  com- 
pany which,  under  authority  of  parliament, 
purchases  and  discontinues  the  canal  is  not 
liable  for  injuries  caused  by  a  flood  when  it 
restores  to  the  stream  the  water  which  had 
been  diverted  from  it.  Mason  7>.  Shrewsbury, 
etc.,  R.  Co.,  L.  R.  6  Q.  B.  578.  See  also  King 
v.  Chicago,  etc.,  R.  Co.,  71  Iowa  696. 

A  railroad  company  built  an  embankment 
which  served  as  a  levee  and  prevented  the 
overflow  of  the  plaintiff's  lands;  but  there  was 
no  contract  or  agreement  with  the  plaintiff  in 
respect  to  the  construction  or  maintenance  of 
the  embankment.  The  railroad  company 
afterwards  changed  the  plan  of  its  road,  by 
placing  a  trestle  in  the  place  of  the  embank- 
ment which  had  been  washed  out.  It  was 
held  that  the  landowner  had  no  claim  for 
damages  for  the  failure  of  the  company  to  re- 
store the  embankment.  Wabash,  etc.,  R.  Co. 
v.  McDougall,  126  III.  in. 

3.  Removal  of  Natural  Barrier.  —  Grant  v. 
Kuglar.  81  Ga.  637,  12  Am.  St.  Rep.  34S;  Koch 
v.  Delaware,  etc.,  R.  Co.,  54  N.  J.  L.  401; 
Robinson  v.  New  York,  etc.,  R.  Co.,  27  Barb. 
(N.  Y.)  512. 

A  ridge  on  one  side  of  'a  farm  completely 
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cc  Diverting  the  Flow  of  Flood  Water.  -  Not  only  is  the  flooding  of  the  lands 
of  o  hers  by  the  diversion  of  the  channel  of  a  stream  an  actionable  wron&  but 
I  so  the diversion  of  its  superabundant  water  in  times  of  freshets.  While 
every  ipar  an  owner  has  a  right  to  protect  his  land  in  every  reasonable  way 
Tom  the  Xcts  of  flood  water,  and  to  avert  a  threatened  change  in  the 
Zne  of  the  stream  may  build  a  bulkhead  as  high  as  was  the  original 
bank  before  it  was  washed  away/  he  cannot  do  more  than  this,  and  if,  by 
buildin"  fenders  or  breakwaters  for  the  protection  of  his  own  land  in  times  of 
flood  he  diverts  the  flow  of  the  water  upon  the  land  of  another,  he  is  liable 

^ESSS^T^^)^  —-An  e^dinary 

flood  is  an  act  of  God  and  imposes  no  liability  upon  him  whose  lawful  struc- 
ture is  an  instrument  in  causing  damage  to  others.    The  owners  of  bridges,* 


protected  it  from  floods  in  a  neighboring  river. 
Through  this  ridge  a  railroad  company  made 
a  deep  cut,  thus  allowing  the  water  of  the 
river  in  time  of  floods  to  flow  through  and 
upon  the  farm.  It  was  held  that  the  railroad 
company  was  liable  for  the  consequent 
damage  even  though  they  had  constructed 
their  road  at  the  cut  with  due  care  and  pru- 
dence. Eaton  v.  Boston,  etc.,  R.  Co.,  51  N- 
H.  504,  12  Am.  Rep.  147- 

Digging  Into  a  Bank  Near  a  Dam  Across  a  River 
and  Carrying  Away  Some  Gravel  in  consequence 
of  which  a  flood  in  the  river,  occurring  shortly 
thereafter,  carried  away  a  cider  mill  and  other 
property  belonging  to  a  riparian  proprietor, 
will  entitle  the  party  injured  to  recover  dam- 
ages for  the  whole  of  such  injury.  Dickinson 
/Boyle,  17  Pick.  (Mass.)  78,  28  Am.  Dec.  281. 

The  Removal  by  the  Owner  of  One  Mine  of  a 
bar  of  coal,  in  operating,  as  a  natural  protection 
from  the  flooding  of  another  and  adjoining 
mine,  will  afford  a  good  cause  of  action. 
Firmstone  v.  Wheeley,  2  Dowl.  &  L.  203. 
1.  Barnes  v.  Marshall,  68  Cal.  569-  . 
The  Owner  of  a  Plantation  Is  Not  Liable  for 
Damages  to  an  Adjoining  Plantation  caused  by 
works  erected  on  his  own  plantation  in  order 
to  prevent  its  inundation  by  a  destructive 
overflow  of  the  Mississippi  river;  more  espe- 
cially when  the  owner  of  the  adjoining  place 
refused  to  co-operate  in  a  common  work  for 
the  protection  of  both  places.  Mailhot  v. 
Pugh,  30  La.  Ann.  1359-  _,,    ,  _  ^ 

2  Riparian  Owner  Cannot  Divert  Flood  Water 
upon  Land  of  Another.— Wallace  v.  Drew,  59 
Barb  (N  Y.)  419;  Barden  v.  Portage,  79  Wis. 
126.  See  also  Rex  v.  Trafford,  I  B.  &  Ad.  874, 
20  E.  C.  L.  498. 

The  plaintiff  and  the  defendant  were  owners 
of  lands  on  opposite  sides  of  a  stream  which  was 
subject  to  freshets.  The  defendant,  to  protect 
himself  from  these  periodical  occurrences, 
drove  piles  in  the  stream  extending  thirty  feet 
into  the  channel  and  filled  in  with  earth,  stone, 
and  rubbish.  When  the  next  freshet  occurred 
the  current  of  the  stream  was  deflected  by  the 
defendant's  breakwater  and  flooded  the  plain- 
tiff's land,  doing  great  damage.  It  was  held 
that  the  plaintiff  was  entitled  to  damages. 
Hartshorn  v.  Chaddock,  (Supreme  Ct.)  40  N. 
Y.  St.  Rep.  953. 

In  Crawford  v.  Rambo,  44  Ohio  St.  279,  it 
appeared  that  the  premises  of  the  parties  were 
situated  on  the  bend  of  a  river,  those  of  the 
plaintiff  being  upon  the  exterior  and  those  of 


the  defendant  upon  the  interior  of  the  bend. 
In  times  of  flood  the  water  of  the  river  flowed 
across  the  defendant's  land  and  to  protect  it 
from  the  violence  of  the  current  at  such  times, 
he  erected  a  breakwater  which  caused  the  flood 
water  to  flow  over  and  upon  the  lands  of  the 
plaintiff  with  destructive  violence,  doing  him 
great  damage  at  such  times.  It  was  held  that 
the  plaintiff  was  entitled  to  damages. 

3.  Extraordinary  Floods  —  Bridges  and  Cul- 
verts— United  States.  —  Central  Trust  Co.  v. 
Wabash,  etc.,  R.  Co.,  57  Fed.  Rep.  441. 

Alabama.  —  Columbus,    etc.,    R.    Co.  v. 
Bridges,  86  Ala.  448,  "  Am.  St.  Rep.  58. 

Colorado.  —  Denver  City  Irrigation,  etc.,  Co. 
v.  Middaugh,  12  Colo.  434- 

Dakota.  —  Hannaher  v.  St.  Paul,  etc.,  R. 
Co.,  5  Dakota  1. 

Georgia.  —  Central  R.,  etc.,  Co.  v.  Kent,  84 
Ga.  351;  Georgia  R.,  etc.,  Co.  v.  Bohler,  98 

G ^Illinois  .—  Ohio,  etc.,  R.  Co.  v.  Thillman, 
143  111.  127,  36  Am.  St.  Rep.  359;  Illinois  Cent. 
R  Co.  v.  Bethel,  n  111.  App.  17;  Ohio,  etc.,  R. 
Co.  v.  Neutzel,  143  HI-  *47:  Chicago,  etc.,  R. 
Co.  v.  Schaffer,  26  111.  App.  280;  Peoria,  etc., 
R.  Co.  v.  Barton,  38  111.  App.  469- 

Indiana.  —  Indiana,  etc.,  R.  Co.  v.  Adam- 
son,  114  Ind.  282. 

Iowa.  —  Sullens  v.  Chicago,  etc.,  R.  Co.,  74 
Iowa  659,  7  Am.  St.  Rep.  501;  Moore  v.  Chi. 
cago,  etc.,  R.  Co.,  75  Iowa  263;  Noe  v.  Chi- 
cago, etc.,  R.  Co.,  76  Iowa  360. 

Maryland.  —  Piedmont,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  75  Md.  458,  52  Am.  &  Eng.  R.  Cas. 
667.  . 

Massachusetts.  —  Gray  v.  Harris,  107  Mass. 
492,  9  Am.  Rep.  61;  Sprague  v.  Worcester,  13 
Gray  (Mass.)  193. 

Mississippi.  —  Kansas  City,  etc.,  K.  Co.  v. 
Smith  72  Miss.  677.  48  Am.  St.  Rep.  579- 

Missouri.  —  McPherson  v.  St.  Louis,  etc.,  R. 
Co  97  Mo.  253;  Coleman  v.  Kansas  City, 
etc'.',  R.  Co.,  36  Mo.  App.  476;  Payne  v.  Kansas 
City,  etc.,  R.  Co.,  112  Mo.  5. 

Nebraska.  —  Omaha,  etc.,  R.  Co.  v.  Brown, 
14  Neb.  170;  McCleneghan  v.  Omaha,  etc.,  R. 
Co.,  25  Neb.  523,  13  Am.  St.  Rep.  508. 

New  York.  —  Bellinger  v.  New  York  Cent. 
R  Co.,  23  N.  Y.  42;  New  York  v.  Bailey,  2 
Den.  (N.  Y.)  433;  Bailey  v.  New  York,  3  Hill 

(N.  Y.)  531.  ,s  ,  ■ .  t.  T> 

North  Carolina.  —  Emery  v.  Raleigh,  etc.,  is.. 

Co.,  102  N.  Car.  209,  11  Am.  St.  Rep.  727. 
Pennsylvania.  —  Pittsburg,  etc.,  R.  Co.  v. 
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dams,1  booms,2  and  other  structures  in  a  stream,  are  only  bound  to  build  and 
maintain  them  as  reasonable  men  can  foresee  shall  be  necessary  to  meet  the 
ordinary  contingencies  and  demands  of  nature,  and  cannot  be  held  liable  for 
those  extraordinary  visitations  whose  comings  could  not  have  been  antici- 
pated or  guarded  against  by  the  exercise  of  ordinary  foresight. 

Whether  a  Flood  Was  of  Such  an  Extraordinary  Character  as  to  relieve  the  defendant 
from  liability,  is  a  question  of  fact  to  be  determined  by  the  jury  under  proper 
instructions  from  the  court.3 


Gilleland,  56  Pa.  St.  445,  94  Am.  Dec.  98; 
Baltimore,  etc.,  R.  Co.  v.  Sulphur  Spring  In- 
dependent School  Dist.,  96  Pa.  St.  65,  42  Am. 
Rep.  529,  2  Am.  &  Eng.  R.  Cas.  166;  Firk  v. 
Pennsylvania  R.  Co.,  157  Pa.  St.  622. 

South  Carolina.  —  Mills  v.  Greenville,  etc., 
Co.,  13  S.  Car.  97. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Parker, 
50  Tex.  330;  Gulf,  etc.,  R.  Co.  v.  Holliday,  65 
Tex.  5T2;  Gulf,  etc.,  R.  Co.  v.  Pomeroy,  67 
Tex.  498;  Sabine,  etc.,  R.  Co.  v.  Brousard, 
69  Tex.  617;  Gulf,  etc.,  R.  Co.  v.  Pool,  70  Tex. 
713;  Dallas,  etc.,  R.  Co.  v.  Kinnard,  (Tex. 
1892)  18  S.  W.  Rep.  1062. 

An  action  of  tort  will  not  lie  against  a  city 
for  obstructing  a  stream  to  the  injury  of  a 
mill,  by  the  erection  of  a  bridge,  if  the  bridge 
is  suitably  constructed  so  as  to  let  the  water 
pass  off  with  reasonable  freedom  at  all  times, 
except  in  case  of  extraordinary  freshets  not 
occurring  annually.  Sprague  v.  Worcester,  13 
Gray  (Mass.)  193. 

1.  Dams  —  California.  —  Everett  v.  Hydraulic 
Flume  Tunnel  Co.,  23  Cal.  225. 

Indiana.  —  Bristol  Hydraulic  Co.  v.  Boyer, 
67  Ind.  236. 

Maine.  — China  v.  Southwick,  12  Me.  238. 

Massachusetts.  —  Smith  v.  Agawam  Canal 
Co.,  2  Allen  (Mass.)  355. 

Pennsylvania.  — Wallace  v.  Headley,  23  Pa. 
St.  106;  Freeland  v.  Pennsylvania  R.  Co.,  66 
Pa.  St.  91. 

S.  erected  a  dam  at  the  outlet  of  a  pond  and 
thereby  raised  a  head  of  water,  but  not  so  high 
as  to  flow  or  injure  C.'s  bridge  at  the  head  of 
the  pond.  Afterwards  by  great  rains  and  a 
Tiolent  wind,  the  waters  were  thrown  upon 
the  bridge  and  it  was  destroyed.  It  was  held 
that  S.  was  not  liable  therefor  to  C.  in  dam- 
ages; although  if  the  dam  had  not  raised 
the  water  to  a  certain  height  the  rain  and  the 
wind  superadded  might  not  have  done  the 
injury.    China  v.  Southwick,  12  Me.  238. 

The  plaintiff  leased  to  another  for  a  period 
of  years  all  the  land  that  may  or  can  be  flooded 
or  covered  with  water  by  a  dam  to  be  made  at 
a  certain  place  across  a  certain  creek,  "  to  be 
built  so  high  as  to  raise  the  water  to  the  top 
of  a  certain  rock  or  fixed  stone  on  the  north 
bank  of  said  creek."  It  was  held  that  this  ap- 
plied to  the  flow  of  water  except  in  cases  of 
extraordinary  rise  in  the  stream;  and  that  for 
an  injury  to  the  plaintiff's  land  occasioned  by 
overflow  during  an  extraordinary  rise,  the 
defendant  was  not  answerable.  Wallace  v. 
Headley,  23  Pa  St.  106. 

2.  Booms. —  Diamond  Match  Co.  v.  New 
Haven,  55  Conn.  510,  3  Am.  St.  Rep.  70;  Goodin 
v.  Kentucky  Lumber  Co.,  (Ky.  1890)  14  S.  W 
Rep.  775;  Lawler  v.  Baring  Boom  Co.,  56  Me. 
443;  White  River  Log,  etc.,  Co.  v.  Nelson,  45 


Mich.  578;  Borchardt  v.  Wausau  Boom  Co., 
54  Wis.  107,  41  Am.  Rep.  12. 

Railroad  Company  Need  Not  Destroy  Bridge  to 
Avert    Damage  from    Extraordinary    Storm.  — 

When  a  railroad  company  has  built  a  bridge 
in  a  careful  and  skilful  manner  and  opened 
its  line  for  traffic,  it  assumes  duties  to  the  pub- 
lic which  are  paramount  to  any  duty  which  it 
may  owe  to  a  landowner,  damage  to  whose 
property  is  threatened  by  an  extraordinary 
storm,  and  the  railroad  company,  to  prevent 
such  threatened  danger,  need  not  blow  up  its 
bridge  and  thus  sever  its  line  of  railroad. 
Omaha,  etc.,  R.  Co.  v.  Brown,  14  Neb.  170. 

3.  Character  of  Storm  a  Question  of  Fact  — 
Georgia. — Georgia  R.,  etc.,  Co.  v.  Bohler,  98 
Ga.  184. 

Illinois. — Ohio,  etc.,  R.  Co.  v.  Thillman, 
143  111.  127,  36  Am.  St.  Rep.  359;  Chicago, 
etc.,  R.  Co.  v.  Schaffer,  26  111.  App.  280. 
Maine.  —  Topsham  v.  Lisbon,  65  Me.  449. 
Minnesota.  —  McClure    v.    Red    Wing,  28 
Minn.  195. 

New  York.  —  Mundy  v.  New  York,  etc.,  R. 
Co.,  75  Hun  (N.  Y.)479;  Van  Duzer  v.  Elmira, 
etc.,  R.  Co.,  75  Hun  (N.  Y.)  487. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Calhoun. 
(Tex.  Civ.  App.  1893)  24  S.  W.  Rep.  362. 

Wisconsin.  —  Borchardt  v.  Wausau  Boom 
Co.,  54  Wis.  107,  41  Am.  Rep.  12. 

When  it  is  shown  that  a  flood  similar  to 
the  one  which  caused  the  injury  upon  which 
the  action  is  founded  had  occurred  within  the 
memory  of  man,  it  is  for  the  jury  to  determine 
whether  or  not  under  the  particular  circum- 
stances of  the  case  the  defendant  should  have 
anticipated  the  recurrence  of  such  a  flood  as 
has  previously  occurred.  Gulf,  etc.,  R.  Co.  v. 
Calhoun,  (Tex.  Civ.  App.  1893)  24  S.  W.  Rep. 
362. 

Where  the  Evidence  Shows  that  the  Freshet 
Which  Flooded  Plaintiff's  Lands  Was  Not  Ex- 
traordinary or  unprecedented,  it  is  proper  to 
refuse  to  instruct  the  jury  that  the  company 
would  not  be  liable  if  its  bridge  and  trestle 
were  sufficient  except  for  "  extraordinary 
freshets."  Noe  v.  Chicago,  etc.,  R.  Co.,  7*6 
Iowa  360. 

Frequency  of  Violent  Floods  May  Be  Considered. 

—  Where  it  appeared  that  there  occurred  in 
1833,  1843  and  1852  overflows  similar  to  the 
one  occurring  in  1885,  on  which  this  action  is 
founded,  it  was  held  that  there  was  sufficient 
evidence  to  warrant  the  jury  in  finding  that 
the  one  in  question  ought  reasonably  to  have 
been  anticipated.  Gulf,  etc.,  R.  Co.  v.  Pom- 
eroy, 67  Tex.  501. 

Where  an  overflow,  occurring  on  the  line  of 
a  railroad  a  few  years  before  it  was  built,  is 
followed   by  two  other    overflows  occurring 
after  the  road  is  built  and  within  nine  months 
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(b)  When  Defendant  Is  Also  Negligent.  —  When  the  defendant's  negligence  con- 
curs as  a  factor  in  causing  the  damage  complained  of,  his  liability  depends 
upon  whether  it  contributes  as  a  proximate  or  a  remote  cause.  If  his  negli- 
gence is  the  proximate  cause,  so  that  the  damage  would  have  occurred  had 
the  flood  been  merely  an  ordinary  one,  he  cannot  relieve  himself  from  liability 
on  the  plea  that  the  flood  was  extraordinary.1  If,  on  the  other  hand,  the 
defendant's  negligence  is  merely  a  remote  'cause,  he  will  not  be  liable 
although  it  may  have  contributed  in  some  degree  in  producing  the  damage. 

c.  Surface  Water. — The  liability  of  one  who  upon  his  own  land  so 
obstructs  or  diverts  the  flow  of  surface  water  as  to  flood  the  lands  of  adjoining 
owners,  depends  upon  the  doctrine  which  obtains  in  the  particular  state  in 
which  the  injury  occurs.  m  . 

Common-law  Eule.  —  According  to  the  rule  of  the  common  law,  which  is  still 
retained  in  some  of  the  states,  surface  water  is  considered  a  common  enemy 
against  which  every  owner  of  land  may  protect  himself  as  he  chooses.  _  He 
may  prevent  it  from  coming  upon  his  own  land  or  may  rid  himself  of  it  by 
diverting  it  upon  the  lands  of  others  and  incurs  no  liability  on  account  thereof. 

Civil-law  Rule.  —  But  by  the  rule  of  the  civil  law,  which  has  been  adopted  in 
manv  of  the  states,  where  two  estates  adjoin  and  one  is  lower  than  the  other, 
the  lower  ground  owes  a  servitude  to  the  upper  to  receive  all  the  natural 
drainage  and  the  owner  of  the  lower  estate  has  no  right  to  erect  embankments 
whereby  the  natural  flow  of  the  water  from  the  upper  ground  shall  be  stopped. 

Modified  Rule. —  In  other  of  the  states  a  modified  doctrine  seems  to  have 
been  adopted  under  which  the  right  to  obstruct  surface  water  depends  not 
upon  the  existence  or  non-existence  of  an  easement,  or  upon  absolute  right 

the  plea  that  such  flowage  was  the  result  of  an 
extraordinary  flood.  Ohio,  etc.,  R.  Co.  v. 
Neutzel,  43  111.  App.  108.  See  also  Ohio,  etc., 
R.  Co.  v.  Combs,  43  111.  App.  119. 


of  each  other,  it  was  held  that  such  overflows 
might  reasonably  have  been  expected,  and  it 
was  the  duty  of  the  railway  company  in  the 
construction  of  its  road  to  anticipate  and  guard 
against  such  an  event.  Sabine,  etc.,  R.  Co.  v. 
Hadmot,  67  Tex.  503. 

Knowing  that  an  extraordinary  inundation 
has  occurred  more  than  once,  and  for  that 
reason  that  it  may  occur  again,  a  party  who 
has  constructed  a  work  which  obstructs  its 
outflow  and  causes  it  to  submerge  the  property 
•f  another  to  his  damage,  will  not  be  permit- 
ted to  defend  against  the  wrong  by  setting  up 
the  fact  that  the  floods  not  provided  for  have 
occurred  only  at  long  intervals.  Gulf,  etc.,  R. 
Co.  v.  Pomeroy,  67  Tex.  498. 

Volume  of  Water  Alone  Does  Not  Make  Flood 
Extraordinary.  —  In  Mundy  v.  New  York,  etc., 
R.  Co.,  75  Hun  (N.  Y.)  479,  in  an  action  to 
recover  damages  sustained  by  a  flood  in  1889, 
it  appeared  that  though  the  freshet  was  un- 
usual in  respect  to  the  volume  of  water,  yet 
that  similar  ones  but  of  less  power  had  oc- 
curred in  1833  and  in  1865,  and  numerous 
others  not  so  large.  It  was  shown  that  the 
river  for  many  years  prior  to  1889  had  been 
subject  to  sudden  variations  and  heavy  rises, 
and  that  there  had  been  a  steady  increase  in 
the  volume  of  the  floods  and  that  they  rose 
quicker  in  later  years  than  formerly.  It  was 
held  that,  the  flood  of  1889  was  not  so  ex- 
traordinary as  to  relieve  the  defendant  from 
liability.  See  also  Hartshorn  v.  Chaddock, 
135  N.  Y.  116. 

1.  Defendant's  Negligence  the  Proximate  Cause. 
—  Where  a  railroad  company  erects  a  solid 
embankment  over  bottom  lands  and  across  a 
branch  of  a  natural  watercourse  without  pro- 
viding proper  outlets  for  the  water,  it  cannot 
avoid  liability  for  flooding  adjacent  lands  upon 


2.  Defendant's  Negligence  the  Remote  Cause.  — 

Central  Trust  Co.  v.  Wabash,  etc.,  R.  Co.,  57 
Fed.  Rep.  441. 

Stump  of  Piling  Left  from  Old  Bridge.  —  Where 
a  railroad  company  is  charged  with  flooding 
lands  and  it  appears  that  it  was  due  to  an  un- 
precedented storm  and  rainfall,  the  company 
is  not  liable,  even  although  the  company's, 
negligence  contributed  to  the  loss  by  leaving 
the  stumps  of  piling  in  a  stream  where  a 
bridge  had  been  built  which  caught  drift  and 
threw  the  water  out  of  the  channel.  Coleman 
v.  Kansas  City,  etc.,  R.  Co.,  36  Mo.  App.  476. 

The  State,  in  Constructing  the  Genesee  Valley 
Canal,  caused  the  channel  of  a  river  to  be 
changed.  In  order  to  protect  the  adjoining 
lands,  a  guard  bank  was  constructed  parallel 
with  the  new  channel;  this  the  state  did  not 
keep  in  repair,  and  in  consequence,  during 
an  extraordinary  freshet,  it  was  broken 
through  at  a  point  where  it  crossed  the  orig- 
inal channel;  the  water  followed  this  channel, 
overflowed  its  banks,  reached  and  injured  the 
claimants'  lands.  While  it  appeared  that  the 
overflow  would  not  have  occurred  had  the 
guard  bank  been  kept  in  repair  and  up  to  its 
original  height,  there  was  no  evidence  that 
the  claimants'  lands  were  overflowed  to  any 
greater  extent  than  they  would  have  been  if 
the  new  channel  had  not  been  made.  It  was 
held  that  no  liability  was  established;  that  the 
state  was  under  no  obligation  to  maintain  the 
guard  bank  to  protect  lands  which  would  have 
been  flooded  to  the  same  extent  had  the  im- 
provement not  been  made.  Stones.  State,  138/ 
N.  Y.  124. 
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of  property  in  the  soil,  but  upon  the  question  whether  the  obstruction  is  a 
necessary  result  of  a  reasonable  use  of  the  land.  If  a  reasonable  necessity 
exists  for  obstructing  or  diverting  the  natural  flow  of  surface  water,  the  right 
may  be  exercised  provided  it  be  done  with  a  prudent  regard  to  the  welfare 
and  rights  of  the  adjacent  owner.  The  application  and  development  of  these 
various  doctrines  will  be  fully  considered  in  another  part  of  this  work  under 
an  appropriate  title.1 

2.  By  Increasing  the  Volume  of  Streams.  —  If  a  riparian  owner  by  diverting 
the  flow  of  one  stream  into  another  or  by  the  use  of  wells  or  other  artificial 
arrangements  causes  the  stream  into  which  the  additional  volume  of  water  is 
discharged  to  overflow  its  banks  and  injure  the  lands  of  another,  he  is  guilty 
of  unlawful  use  of  the  stream  and  is  liable  for  the  resultant  damage.2 

3.  By  Escape  or  Discharge  of  Collected  Water  —  a.  Liability  for  Escape 
—  (i)  Rule  in  England.  —  It  seems  to  be  the  rule  in  England  that  if  a  person, 
not  acting  under  legislative  authority,  brings  or  accumulates  on  his  land  any 
thing  which  if  it  should  escape  would  cause  damage  to  his  neighbor,  he  does 
so  at  his  peril ;  and  if  it  does  escape,  he  is  prima  facie  answerable  for  all  dam- 
ages naturally  consequent  thereon,  and  can  only  excuse  himself  by  showing 
that  the  accident  occurred  through  the  act  of  God.  The  owner  of  the  dan- 
gerous agency  is  therefore  an  insurer  of  its  safety  against  all  causes,  vis  major 
excepted,  and  is  rendered  liable  by  its  escape,  however  careful  he  may  have 
been  in  keeping  it  and  whatever  precautions  he  may  have  taken  to  prevent 
the  damage.3 

(2)  Rule  in  the  United  States.  —  This  rule,  though  it  appears  to  obtain  in 
Minnesota  *  has  not  received  the  sanction  of  the  weight  of  American  author- 


1.  See  the  title  Surface  Water. 

2.  Increasing  the  Volume  of  Streams.  —  Hewlett 
v.  Cutler.  137  Mass.  285. 

A  landowner  has  no  right  to  concentrate  into 
one  stream  the  water  coming  upon  his  own 
land  and  discharge  it  upon  his  neighbor's. 
Even  if  it  would  naturally  flow  in  that  direc- 
tion, the  concentration  would  necessarily  in- 
crease the  injury,  and  for  this  an  action  would 
lie.  McCormick  v.  Kansas  City,  etc.,  R.  Co., 
70  Mo.  359,  35  Am.  Rep.  431. 

Where  a  defendant  turned  the  water  from  a 
creek  on  his  land  into  a  creek  flowing  through 
the  plaintiff's,  and  the  latter's  land  was 
flooded,  which  had  never  occurred  before,  and 
his  crops  were  injured,  it  was  held  that  the 
defendant  was  liable.  Cheeves  v.  Danielly, 
80  Ga.  114. 

But  where  a  natural  watercourse  ran 
through  the  lands  of  A.  and  B.  and  A.  had, 
by  cutting  ditches  on  hisown  land  contiguous 
to  the  watercourse,  increased  the  quantity  of 
water  which  ran  down  the  course,  to  the  in- 
jury of  B.'s  land,  by  overflowing  the  part  ad- 
joining the  watercourse,  it  was  held  that  B. 
had  no  right  to  erect  a  bank  on  his  own  land, 
across  the  watercourse,  to  stop  or  obstruct  the 
course  in  order  to  prevent  such  injury,  and 
thereby  overflow  and  damage  the  land  of  A. 
Williams  v.  Gale,  3  Har.  &  J.  (Md.)  231. 

3.  Liability  for  Escape  of  Collected  Water  — 
English  Rule. —  In  Rylands  v.  Fletcher,  L.  R. 
3  II.  L.  330,  Fletcher  brought  an  action  against 
Rylands  to  recover  damages  for  an  injury 
caused  to  his  mines  by  water  overflowing  into 
them  from  a  reservoir  which  tne  latter  had 
constructed.  It  appeared  that  Fletcher  was 
the  lessee  of  certain  mines,  and  that  Rylands 
was  the  owner  of  a  mill  on  the  lands  adjoin- 
ing those  under  which  Fletcher's  mines  were 
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worked.  Rylands  being  desirous  of  construct- 
ing a  reservoir  from  which  to  obtain  water 
power  to  run  his  mills,  employed  competent 
engineers  and  contractors  for  that  purpose. 
The  mines  had  been  worked  up  to  a  spot 
where  there  were  certain  old  passages  of 
abandoned  mines.  These  passages  were  con- 
nected with  vertical  shafts  connecting  with 
land  above,  and  had  also  been  out  of  use  for 
many  years,  and  were  apparently  filled  with 
marl  and  the  earth  of  the  surrounding  land. 
It  was  shown  that  the  engineer  and  contractor 
took  no  precautions  to  block  up  these  shafts, 
in  consequence  of  which  shortly  after  water 
had  been  introduced  into  the  reservoir  it  bicke 
through  some  of  the  shafts,  flowed  through 
some'  of  the  old  passages  and  flooded  the 
mines.  In  rendering  the  opinion  in  this  case, 
Mr.  Justice  Blackburn,  in  the  Court  cf  Ex- 
chequer Chamber,  said:  "  We  think  that  the 
true  rule  of  law  is,  that  the  person  who  for  his 
own  purposes  brings  on  his  land  and  collects 
there  anything  likely  to  do  mischief  if  it 
escapes,  must  keep  it  in  at  his  own  peril,  and 
if  he  does  not  do  so  is  prima  facie  answerable 
for  all  the  damage  which  is  the  natural  conse- 
quence of  its  escape.  He  can  excuse  himself 
by  showing  that  the  escape  was  the  cense- 
quence  of  vis  major,  or  the  act  of  God;  but  as 
nothing  of  this  sort  exists  here,  it  is  unneces- 
sary to  inquire  what  excuse  would  be  suffi- 
cient." This  language  was  approved  by  the 
Lord  Chancellor  (Lord  Cairns),  and  the  judg- 
ment against  the  defendant  holding  him  an- 
swerable in  damages  was  affirmed.  See  also 
Smith  v.  Fletcher,  L.  R.  7  Exch.  305. 

4.  Rule  in  Minnesota.  —  Plaintiffs  owned  and 
were  in  possession  of  a  leasehold  estate  in  cer- 
tain mill  property  on  an  island.  The  defend- 
ants, for  their  own  purposes,  excavated  a  tun- 
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itv  The  rule  here  seems  to  be  well  settled  that  the  liability  incurred  by  a 
person  who,  in  the  lawful  use  of  his  own  property,  injures  that  of  another, 
arises  solely  from  negligence.1  ; 

Ground  of  Liability.  —  Thus,  while  the  owners  of  dams,  reservoirs,  canals,  or 
other  structures  are  bound  to  use  ordinary  care  and  diligence  in  their  con- 
struction and  maintenance,  and  to  avoid,  as  far  as  such  care  and  diligence  can 
avoid  the  accident  of  their  breaking  and  doing  injury  to  others  by  inundating 
the  adjoining  lands,  they  are  not  insurers  against  accidents,  nor  liable  for  con- 
sequences which  are  not  attributable  to  their  act  or  negligence.2 

The  Degree  of  Care  and  Foresight  Which  It  Is  Necessary  to  Use  in  cases  of  this  sort 
must  always  be  in  proportion  to  the  nature  and  magnitude  of  the  injury  that 
will  be  likely  to  result  from  the  occurrence  which  is  to  be  anticipated  and 
guarded  against.  It  should  be  such  care  and  prudence  as  a  discreet  and  cau- 
tious individual  would  or  ought  to  exercise  if  the  whole  risk  and  loss  were  his 
own.3 

nel  under  the  whole  length  of  the  island,  and 
for  three  hundred  feet  under  the  river  and 
pond  above  it.  The  water  from  the  river 
broke  into  this  tunnel,  and  flowed  through  it 
with  such  violence  as  to  wash  out  and  under- 
mine the  land  on  which  the  plaintiffs  had  a  right 
of  way,  and  on  which  their  mill  stood,  injur- 
ing their  mill,  machinery,  and  warehouse. 
It  was  held  that  the  defendants  were  liable  for 
such  injury  without  any  negligence  on  their 
part  in  the  construction  and  maintenance  of 
the  tunnel.  Knapheide  v.  Eastman,  20  Minn. 
478-  Cahill  v.  Eastman,  18  Minn.  324,  10  Am. 
Rep.  184.  See  also  St.  Anthony  Falls  Water- 
Power  Co.  v.  Eastman,  20  Minn.  277. 

1,  Rule  in  the  United  States  Generally  —  Negli- 
gence Must  Be  Shown. —  To  recover  damages 
for  the  breach  of  a  dam  or  reservoir  and  the 
flooding  of  the  lands  of  the  plaintiff  below, 
negligence  must  be  shown  in  the  manner  of 
the  construction  or  maintenance  of  the  struc- 
ture. Everett  v.  Hydraulic  Flume  Tunnel 
Co  23  Cal.  225;  Shrewsbury  v.  Smith,  12 
Cush.  (Mass.)  177;  Wendell  v.  Pratt,  12  Allen 
(Mass  )  464;  Livingston  v.  Adams,  8  Cow.  (N. 

2.  Owners  of  Dams,  etc.,  Not  Insurers.  —  Hig- 
gins  v.  Chesapeake,  etc.,  Canal  Co.,  3  Harr. 
(Del.)  411. 

In  an  action  against  a  ditch  owner  for  in- 
juries caused  by  the  banks  of  the  ditch  break- 
ing away  and  flooding  land,  where  it  appeared 
that  the  sides  of'  the  ditch  at  the  point  where 
it  had  given  way  had  been  broken  down  or  in- 
jured by  some  burrowing  animal,  and  also 
that  a  tree  had  accidentally  fallen  across  it, 
causing  the  water  to  dam  up  and  thereby 
creating  a  greater  force  upon  the  sides  of  the 
ditch,  the  owner  of  the  ditch  was  not  held  re- 
sponsible. Tenney  v.  Miners'  Ditch  Co.,  7 
Cal.  335;  Greeley  Irrigating  Co.  v.  House,  14 
Colo.  549.  _  . 

Statutory  Provision  as  to  Reservoirs. —  It  is 
provided  by  statute  in  Colorado  that  "  the 
owners  of  reservoirs  shall  be  liable  for  all 
damages  arising  from  leakage  or  overflow  of 
water  therefrom,  or  by  floods  caused  by  the 
breaking  of  the  embankments  of  such  res- 
ervoirs."   Mills'  Ann.  St.,  §  2272. 

The  effect  of  this  statute  is  to  relieve  the 
plaintiff  from  the  necessity  of  alleging  and 
proving  negligence  and  to  cast  upon  the  de- 
fendant  the   onus   of    exonerating  himself. 
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Larimer  County  Ditch  Co.  v.  Zimmerman,  4 
Colo.  App.  78. 

A  Lessee  of  a  Reservoir,  the  consideration  of 
the  lease  being  that  he  shall  complete  its  con- 
struction and  maintain  it,  is  an  owner  within 
the  statutes  providing  that  owners  of  reservoirs 
shall  be  liable  for  floods  caused  by  the  break- 
ing of  the  embankments  theieof.  Larimer 
County  Ditch  Co.  v.  Zimmerman,  4  Colo.  App. 
78. 

3.  The  Measure  of  Care  Demanded  of  one  who 

confines  water  on  his  lands  is  that  which  a  dis- 
creet person  would  use  if  the  whole  risk  were 
his  own.  His  liability  must  be  determined  by 
the  want  of  that  caution  which  a  prudent  man 
would,  under  the  circumstances,  have  ob- 
served. Hoffman  v.  Tuolumne  County  Water 
Co.,  10  Cal.  413;  Wolf  v.  St.  Louis  Independ- 
entWater  Co.,  10  Cal.  541;  Todd  v.  Cochell, 
17  Cal.  97;  New  York  v.  Bailey,  2  Den.  (N. 
Y.)  433. 

In  an  Action  by  a  Town  Against  the  Owners  of 

a  Dam  which  has  broken  away  and  injured  the 
plaintiff's  bridges,  it  was  held  that  the  defend- 
ants were  responsible  for  that  degree  of  care, 
skill,  and  diligence  in  the  construction  and 
maintenance  of  their  dam  which  men  of  com- 
mon and  ordinary  prudence  would  exercise  in 
their  own  affairs  in  reference  to  similar  sub- 
jects. Shrewsbury  v.  Smith,  12  Cush.  (Mass.) 
177- 

A  Person  in  Building  a  Dam  is  bound  to  exer- 
cise reasonable  care  to  see  that  it  is  sufficiently 
strong  to  sustain  the  quantity  of  water  which 
will  be  accumulated  by  it.  Porter  v.  Pequon- 
noc  Mfg.  Co.,  17  CorTn.  249. 

Due  diligence  in  using  as  a  foundation,  for 
a  time,  a  certain  rock  is  not  shown  by  the 
mere  fact  that  the  rock  outwardly  presented  a 
solid  appearance,  as  it  might  still  be  shown  to 
be  unsafe  for  this  purpose  by  other  extrinsic 
circumstances,  such  as  the  knowledge  by  the 
builder  of  the  character  and  quality  of  such 
rock  or  a  knowledge  of  its  character  by 
testing,  etc.  Hoffman  v.  Tuolumne  County 
Water  Co.,  10  Cal.  413. 

A  Company  Who  for  Their  Own  Profit  Construct 
and  Maintain  a  Drain  for  carrying  off  water  are 
bound  to  construct  the  banks  sufficiently  strong 
to  resist  the  pressure  of  the  water  which  they 
can  contain,  and  a  failure  to  do  so  renders  the 
company  liable  for  damage  done  to  the  occu- 
pier of  adjoining  land  by  the  bursting  of  a 
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Liability  for  Negligence.  —  If  the  owner  of  the  structure  fails  to  use  this  degree 
of  care  and  through  his  negligence  the  property  of  others  is  destroyed,  he  is 
answerable  in  damages.1 

Act  of  God.  —  If,  on  the  other  hand,  the  injury  arises  from  an  act  of  God, 
such  as  an  extraordinary  flood,*  or  rainfall,3  or  extreme  and  unusual  cold 
weather,4  the  owner  cannot  be  held  liable  for  consequences  which  it  was  thus 
impossible  to  foresee  and  guard  against. 

Damage  from  Percolation.  —  The  liability  for  the  escape  of  collected  water 
applies  as  well  to  that  which  escapes  through  the  soil  by  percolation,  as  to 
that  which  is  discharged  through  a  breach  in  the  confining  walls.  If  one,  by 
reason  of  the  accumulation  of  a  body  of  water  on  his  own  land,  causes  injury 
to  the  agricultural  value  of  adjoining  land,8  or  to  a  well  of  water  situated 


bank  though  caused  by  an  unusual  rainfall. 
Harrison  v.  Great  Northern  R.  Co.,  3  II.  &  C. 
231. 

Dam  Must  Be  Strong  Enough  to  Resist  Occa- 
sional Freshets.  —  It  is  not  enough  that  a  dam 
forming  a  reservoir  should  be  sufficiently 
strong  to  resist  ordinary  floods.  If  the  stream 
is  occasionally  subject  to  great  freshets  these 
must  likewise  be  guarded  against.  New  York 
v.  Bailey,  2  Den.  (N.  Y.)  433.  See  also 
Gray  v.  Harris,  107  Mass.  492,  9  Am.  Rep.  61; 
Lapham  v.  Curtis,  5  Vt.  371,  26  Am.  Dec.  310. 

1.  Liability  for  Negligent  Construction.  —  Lap- 
ham  v.  Curtis,  5  Vt.  371,  26  Am.  Dec.  310; 
Rich  v.  Keshena  Imp.  Co.,  56  Wis.  287. 

A  railroad  company  in  constructing  an  em- 
bankment over  low  ground  negligently  failed 
to  provide  a  sufficient  culvert  to  admit  of  the 
passage  of  water  along  a  natural  watercourse, 
by  reason  of  which  negligence  the  water  in 
time  of  heavy  rains  was  accumulated  on  one 
side  of  the  embankment,  eventually  sweeping 
away  the  culvert  and  roadway  and  depositing 
the  material  of  which  the  latter  was  con- 
structed, coal  slack,  upon  the  adjacent  lands 
of  the  plaintiff.  It  was  held  that  the  railroad 
company  was  liable  for  damages.  Wabash  R. 
Co.      Sanders.  58  111.  App.  213. 

Forbearance  of  Legal  Remedy.  —  The  fact  that 
the  party  injured  by  the  bursting  of  a  reservoir 
knew  its  dangerous  condition  and  omitted  to 
avail  himself  of  a  remedy  provided  by  statute 
for  abating  such  a  dam  and  reservoir  as  a 
nuisance,  will  not  relieve  the  owner  of  the  dam 
of  responsibility.  Hollenback  v.  Dingwell,  16 
Mont.  335. 

2.  Extraordinary  Flood.  —  Madras  R.  Co.  v. 
Zemindar,  9  Moak.  289;  Chidester  v.  Consoli- 
dated Ditch  Co.,  59  Cal.  197;  Central  Trust 
Co.  v.  Wabash,  etc.,  R.  Co.,  57  Fed.  Rep.  441; 
Augusta  v.  Lombard,  93  Ga.  284;  New  York 
v.  Bailey,  2  Den.  (N.  Y.)  433,  3  Hill  (N.  Y.) 
531;  Myers  v.  Fritz,  (Pa.  1887)  10  At!.  Rep.  30; 
Lehigh  River  Bridge  Co.  v.  Lehigh  Coal,  etc., 
R.  Co.,  4  Rawle  (Pa.)  9. 

Liability  of  Dock  Company  for  Failure  to  Main- 
tain Wall  at  Height  Specified  in  Charter.  —  A 
dock  company  authorized  by  law  erected  and 
maintained  according  to  certain  defined  levels 
a  dock  and  works,  the  dock  connecting  with 
the  river  Thames  by  an  artificial  channel 
through  which  the  water  was  admitted.  The 
specifications  provided  that  the  retaining  wall 
of  the  dock  and  channel  was  to  be  at  a  uni- 
form height  of  four  feet  above  Trinity  high- 
water  mark,  the  level  of  the  country  surround- 


ing the  dock  being  several  feet  below  the 
highwater  mark,  and  the  river  being  kept  from 
overflowing  by  means  of  a  wall  four  teet  two 
inches  above  that  mark.  One  point  of  the 
company's  retaining  wall  was  several  inches 
below  the  level  of  four  feet.  Subsequently, 
an  extraordinarily  high  tide  occurred,  the  river 
rising  to  four  feet  five  inches  above  high-water 
mark,  and  resulting  in  an  overflow  of  the 
water  in  the  dock  and  damaging  neighboring- 
property.  The  tide  had  never  been  known  to 
rise  so  high  before,  except  in  March,  1874,  it 
had  risen  to  four  feet  above  the  high-water 
mark.  Previously  to  that  the  tide  had  never 
overflowed  from  the  dock.  It  was  held  that  the 
dock  company,  having  accepted  the  terms  and 
conditions  of  the  special  act  incorporating  them, 
and  having  failed  to  keep  their  retaining  wall 
to  the  required  height,  were  liable,  even  though 
the  extraordinarily  high  tide  was  an  act  of  God; 
but  that  the  damages  done  by  the  act  of  God, 
and  the  damages  done  through  their  negli- 
gence, ought  to  be  apportioned.  Nitro-Phos- 
phate,  etc.,  Co.  v.  London,  etc.,  Docks  Co.,  o 
Ch.  Div.  503. 

3.  An  Extraordinarily  Heavy  Fall  of  Rain 
caused  the  water  of  a  stream  and  certain 
ornamental  pools,  formed  by  damming  up 
with  artificial  banks  such  stream,  so  to  swell 
that  the  artificial  banks  were  carried  away  by 
the  pressure,  and  the  water  in  the  pools,  thus 
suddenly  let  loose,  flowed  over  and  injured 
adjoining  property.  In  an  action  for  damages 
for  the  injury  so  sustained  it  was  held,  due 
diligence  having  been  used  in  the  maintenance 
and  construction  of  the  pools,  and  the  flood 
being  so  great  that  it  could  not  reasonably 
have  been  anticipated,  although  if  it  had  been 
anticipated  the  effect  might  have  been  pre- 
vented, that  the  escape  of  the  water  was 
caused  by  the  act  of  God,  or  vis  major. 
Nichols  v.  Marsland,  2  Exch.  Div.  1. 

4.  Breakage  and  Overflow  Caused  by  Extreme 
Cold  Weather.  —  Where  a  water  company  has 
observed  the  directions  of  the  Act  of  Parlia- 
ment in  laying  down  their  pipes,  the  fact  that 
their  precautions  proved  insufficient  against 
the  effects  of  a  winter  of  extreme  coldness, 
such  as  no  man  could  have  foreseen,  will  not 
render  them  responsible  for  an  escape  of  the 
water.  Blyth  v.  Birmingham  Waterworks,  11 
Exch.  781. 

5.  Damage  from  Percolation.  —  Wilson  v.  KeW 

Bedford,  10S  Mass.  261,  11  Am.  Rep.  352: 
Reed  v.  State,  108  N.  Y.  407. 

If,  without  necessity,  the  water  from  springs 
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thereon,1  he  is  liable  in  damages. 

b.  Liability  for  Wilful  Discharge.  —  If  one  who  has  collected  a  body 
of  water  on  his  land,  wilfully  discharges  it  upon  the  land  of  another,8  or  into 
a  stream  in  such  quantities  as  to  cause  it  to  overflow  its  banks,  he  is  liable  for 
the  resultant  injury.3 


■opened  by  a  railroad  company  in  building  their 
road  is  collected  and  conducted  by  them  in  an 
artificial  trench  to  a  point  from  which  it  is  dis- 
charged upon  land  of  another  outside  of  their 
location,  they  are  liable  in  tort  therefor, 
although  it  reaches  such  land  by  trickling 
from  the  trench  through  the  soil  of  the  em- 
bankment of  their  road  and  mingled  with  sur- 
face drainage.  Curtis  v.  Eastern  R.  Co.,  98 
Mass.  428. 

In  Monson,  etc..  Mfg.  Co.  v.  Fuller,  15  Pick. 
(Mass.)  554.,  it  was  held  that  damages  occa- 
sioned by  the  percolation  of  water  through  the 
earth  from  the  pond  to  neighboring  uplands, 
.and  causing  them  to  produce  poorer  grass  or 
a  smaller  quantity  of  grass,  could  be  recovered. 

In  Pixley  v.  Clark,  35  N.  Y.  520,  91  Am. 
Dec.  72,  it  appeared  that  the  defendants  had 
purchased  of  the  plaintiff  a  small  strip  of  land 
■on  the  borders  of  a  creek.  The  whole  strip  so 
purchased  they  occupied  by  an  embankment 
on  that  side  of  the  creek  considerably  higher 
than  the  natural  bank  to  prevent  the  overflow 
of  water  caused  by  raising  their  dam.  In  con- 
sequence of  the  raising  of  the  defendant's 
dam,  the  plaintiff's  land  became  saturated 
with  water  and  nearly  worthless.  It  was  held 
that  the  defendant  was  liable  in  damages. 

1.  Injury  to  Well.  —  Odell  v.  Nyack  Water 
Works  Co.,  91  Hun  (N.  Y.)  283. 

In  Fuller  v.  Chicopee  Mfg.  Co.,  16  Gray 
;Mass.)  46,  it  was  decided  that  damages  occa- 
sioned by  raising  the  pond,  so  as  to  affect  in- 
juriously the  water  of  the  plaintiff's  well,  were 
recoverable;  and  no  distinction  was  made  as 
to  whether  it  affected  the  well  by  overflowing 
or  percolation. 

2.  Liability  for  Wilful  Discharge  of  Water.  — 
Curtis  v.  Eastern  R.  Co.,  14  Allen  (Mass.) 
55- 

3.  Where  the  Defendants  Caused  an  Unnatural 
Accumulation  of  Water  in  a  Reservoir  above  the 
millpond  whence  the  plaintiff  and  the  defend- 
ants drew  the  water  to  propel  their  respective 
mills,  and  subsequently  let  it  pass  into  its 
ordinary  channel  over  the  plaintiff's  flume,  it 
was  held  that  if  the  water  was  rightfully 
accumulated,  the  defendants  must  exercise 
ordinary  care  in  letting  it  out;  but  if  it  was 
retained  without  legal  authority  as  to  the 
plaintiff  they  let  it  out  at  their  peril.  Frye  v. 
Moor,  53  Me.  583. 

If  the  Owner  of  a  Mill  Cause  the  Water  Upon  a 
Stream  to  Be  Accumulated  During  the  Wet  Season, 
and  draw  it  off  in  the  summer,  so  as  to  cause 
a  greater  flow  than  usual,  by  means  of  which 
the  banks  of  the  proprietor  below  are  washed 
away,  his  land  drowned  and  his  grass  depre- 
ciated, an  action  will  lie  in  his  behalf  for  the 
damage.  Gerrish  v.  New  Market  Mfg.  Co., 
30  N.  H.  478. 

A  Canal  Company  Which,  by  Means  of  a  Dam, 
Retains  or  Stores  the  Waters  of  a  Natural  Stream 
,  for  the  purpose  of  creating  a  feeder  for  its 
1  canal,  and  which  discharges  the  water  in  dry 
seasons  in  such  quantities  as  to  overflow  the 


banks  of  the  stream  and  injure  the  lands  of  a 
riparian  owner  below,  is  liable,  as  for  a  tres- 
pass, for  damages  occasioned  thereby,  and 
may  be  restrained  therefrom  by  injunction. 
McKee  v.  Delaware,  etc.,  Canal  Co.,  125  N.  Y. 
353,  21  Am.  St.  Rep.  740. 

Splash  Dam.  —  A  lumber  company  con- 
structed on  a  creek  what  is  known  as  a 
"  splash  dam,"  about  twelve  feet  high.  The 
purpose  of  it  was  to  gather  the  water  which 
flowed  from  the  head  of  the  creek  into  a  pond 
and  which  when  liberated  by  the  destruction 
of  the  dam  would  rush  down  the  stream  in 
sufficient  volume  to  float  the  company's  logs 
to  the  river  into  which  the  creek  emptied.  In 
accomplishing  this  purpose  the  creek  was 
flooded  above  its  capacity  and  overflowed  the 
plaintiff's  lands,  washing  away  the  soil  and 
depositing  a  large  number  of  logs.  In  an 
action  against  the  company  to  recover  for  the 
injury  produced  by  the  building  of  the  dam 
and  the  discharge  of  the  water  in  the  manner 
indicated,  it  was  held  that  the  plaintiff  was 
entitled  to  recover  for  the  injury  sustained. 
Kentucky  Lumber  Co.  v.  Miracle,  (Ky.  1897) 
41  S.  W.  Rep.  25. 

Railroad  Company  Liable  for  Cutting  Embank- 
ment and  Allowing  Escape  of  Accumulated  Water. 
—  In  Whalley  v.  Lancashire,  etc.,  R.  Co.,  50 
L.  T.  N.  S.  472,  it  appeared  that,  owing  to  an 
extraordinary  rainfall,  such  a  quantity  of 
water  was  collected  on  one  side  of  a  railway 
embankment  belonging  to  the  defendant  com- 
pany as  to  endanger  its  safety,  and  the  defend- 
ant, to  remove  the  danger,  cut  openings  in  the 
embankment  and  allowed  the  water  to  run 
through  onto  the  plaintiff's  land,  destroying 
his  crop.  It  was  held  that  the  defendant  was 
liable  in  damages. 

Right  to  Discharge  Water  into  Stream.  —  In 
Brown  v.  Atlanta,  66  Ga.  71,  it  was  held  there 
was  no  error  in  charging  that  the  agents  of  the 
city  of  Atlanta  had  the  right  to  let  off  the 
water  from  time  to  time  from  the  reservoir  of 
its  waterworks,  for  the  purpose  of  carrying 
out  the  objects  thereof,  provided  it  was  done 
with  the  care  of  a  prudent  person  who  had  his 
own  crops  growing  on  fields  below,  and  pro- 
vided it  did  no  more  harm  than  nature's  floods 
would  do,  had  there  been  no  such  reservoir, 
and  provided  the  flow  from  the  waterworks 
would  not,  in  the  absence  of  other  high  water, 
more  than  fill  the  natural  bed  of  the  stream 
below. 

In  Delaware  it  is  provided  by  statute,  that  if 
any  one  shall  wilfully  discharge  from  any  mill- 
dam  an  unusual  quantity  of  water,  or  if  he 
may  do  the  same  accidentally,  it  shall  be  his 
duty,  as  soon  as  the  nature  of  the  case  will 
admit,  to  give  notice  of  the.  wilful  or  accidental 
discharge  of  such  water,  to  the  owner  or  pos- 
sessor of  any  mill  which  may  be  situate  next 
below  him;  and  for  omission  to  do  so,  the 
offender  shall  forfeit  and  pay  double  the 
amount  of  all  damages  with  costs.  Laws  cf 
Delaware,  pp.  405-406. 
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So  if  the  Owners  of  an  irrigating  Ditch  recklessly  attempt  to  convey  a  volume  of 
water  through  it  far  beyond  the  reasonable  capacity  of  the  ditch  to  safely 
carry,  and  in  so  doing  knowingly  cause  the  ditch  to  overflow  its  banks,  thereby 
flooding  the  land  of  an  adjacent  proprietor,  they  are  liable  to  respond  in  dam- 
ages.1 

4.  Remedies  —  a.  INJUNCTION.  —  Where  the  injury  to  land  from  flooding 
is  permanent,  continuous,  or  often  recurring,  and  the  remedy  at  law  is  inade- 
quate, equity  will  in  a  proper  case  grant  injunctive  relief.2 

b.  DAMAGES — (i)  Recoverable  in  Condemnation  Proceedings  —  Consequential 
Injury  to  Land.  —  Under  a  proceeding  to  condemn  land  for  the  use  of  a  railroad, 
it  is  proper  to  consider  in  determining  the  amount  of  compensation  due  the 
owner,  such  damages  to  his  adjacent  land  from  the  ponding  of  water  upon  it 
as  will  necessarily  result  from  a  proper  construction  of  the  road.3 

Injuries  from  Negligence  and  Want  of  Skill  in  Construction.  —  But  where  premises  are 
injured  by  negligence  or  want  of  skill  in  constructing  the  road  the  damages- 
must  be  recovered  in  a  subsequent  action  at  law,  and  not  as  a  part  of  the 
compensation  for  the  original  taking.4 

(2)  Recoverable  by  Action  — (a)  When  Cause  of  Action  Accrues  —  aa.  In  General.  — 
A  cause  of  action  for  flooding  lands  accrues  at  the  time  the  injury  complained 
of  is  sustained,  and  this  is  not  necessarily  at  the  time  the  destructive  instru- 
mentality was  erected.5 

Injury  Must  Be  Sustained.  —  Thus,  although  a  railroad  bridge  may  be  so  negli- 
gently constructed  across  a  river  as  to  form  an  unlawful  obstruction  and  become 
a  nuisance  by  causing  an  overflow  to  the  river,  no  right  of  action  accrues  to 
a  landowner  until  his  lands  have  been  actually  overflowed  by  such  unlawful 
obstruction.6 

1.  Greeley  Irrigating  Co.  v.  House,  14  Colo. 
549.  See  also  Noyes  v.  Shepherd,  30  Me.  173, 
50  Am.  Dec.  625. 

When  by  Means   of  an  Artificial  Ditch  the 

waters  of  a  stream  are  conducted  from  the  bed 
of  the  stream  over  the  adjacent  country,  cross- 
ing other  small  natural  watercourses,  the 
beds  of  which  are  dammed  up  by  the  embank- 
ment of  the  ditch,  and  by  the  fall  of  rain  the 
waters  of  the  stream  become  so  swollen  as  to 
render  it  necessary  to  cut  the  embankment  of 
the  ditch  to  preserve  it  from  injury,  and  the 
owners  of  the  ditch  cut  the  embankment  at  a 
point  where  there  is  no  natural  watercourse, 
so  that  the  waters  are  turned  on  to  cultivated 
land,  causing  injury  thereto,  the  injury  there- 
by sustained  is  not  the  act  of  God,  but  results 
from  negligence,  and  the  owners  of  the  ditch 
are  liable  therefor.  A  person  may  not,  in 
order  to  save  his  own  property,  destroy  the 
property  of  another,  however  urgent  the 
necessity.  Turner  v.  Tuolumne  County 
Water  Co.,  25  Cal.  398. 

The  Owner  of  Land  Cannot,  by  an  Artificial 
Channel,  Drain  Water  Standing  Upon  His  Own 
Land  Upon  that  of  Another.  —  Miller  v.  Laubach, 
47  Pa.  St.  154,  86  Am.  Dec.  521. 

Where  a  brewery  company  collects  upon  its 
premises  large  quantities  of  water,  to  be  used 
in  its  business,  and  discharges  the  water  upon 
the  bed  of  a  street,  in  consequence  of  which  a 
neighbor's  lot,  lying  below  the  level  of  the 
street,  is  flooded,  and  becomes  miry  and  unfit 
for  use,  the  company  is  liable  for  the  injury 
thereby  occasioned.  Baltimore  Breweries' 
Co.  v.  Ranstead,  78  Md.  501. 

2.  See  the  titles  Abatement  of  Nuisances, 
vol.  j,  p.  69;  Injunctions;  Nuisances. 

A  Railroad  Company  Which  Is  About  to  Fill  Up 
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a  Trestle  Over  Lowlands  Contiguous  to  a  River, 

through  which  trestle  the  water  is  accustomed 
to  flow  in  times  of  freshet,  may  properly  be 
enjoined  at  the  suit  of  the  owner  of  lands 
which  will  be  flooded  by  the  obstruction  of  the 
surplus  water.  Moore  v.  Chicago,  etc.,  R.  Co., 
75  Iowa  263. 

Abatement  by  Act  of  Party  Injured  —  When  Im- 
proper. —  If  the  owner  of  upper  ground  wrong- 
fully direct  an  unnatural  quantily  of  water 
upon  the  ground  of  a  lower  neighbor,  bv  col- 
lecting several  streams  together  and  discharg- 
ing them  at  one  place  or  by  any  other  means, 
the  neighbor  below  may  have  an  action 
against  him ;  but  he  cannot  justify  the  erection 
of  an  embankment  to  stop  the  water,  if  thereby 
the  water  is  improperly  forced  on  another 
owner.  If  he  can  stop  it  without  injury  to 
any  but  the  wrongdoer,  he  has  a  right  to  do  it, 
but  he  cannot  do  it  to  the  injury  of  an  inno- 
cent third  party.  Kauffman  v.  Griesemer,  26 
Pa.  St.  407,  67  Am.  Dec.  437;  Martin  v. 
Riddle,  26  Pa.  St.  415,  note  a. 

3.  See  the  title  Eminent  Domain,  vol.  10,  p. 
1170. 

4.  See  the  title  Eminent  Domain,  vol.  10,  p. 

1 129. 

5.  Cause  of  Action  —  Accrues  When.  —  Sherlock 

v.  Louisville,  etc.,  R.  Co.,  115  ind.  22. 

A  right  of  action  to  recover  for  permanent 
injuries  to  land  resulting  from  the  negligent 
construction  of  a  railroad  thereon  accrues  at 
the  time  the  first  injury  is  sustained,  and  not 
necessarily  from  the  date  of  the  construction 
of  the  road.  Van  Orsdol  v.  Burlington,  etc., 
R.  Co.,  56  Iowa  470. 

6.  Miller  v.  Keokuk,  etc.,  R.  Co.,  63  Iowa 
680;  Omaha,  etc.,  R.  Co.  v.  Standen,  22  Neb. 
343,  34  Am.  &  Eng.  R.  Cas.  179. 
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bb.  Permanent  and  Temporary  Injuries  Distinguished — Permanent  Injuries  Recoverable 
in  One  Action.  —  It  seems  definitely  settled  upon  authority  that  where  an  injury 
to  land  is  caused  by  a  work  or  erection  which  is  permanent  in  its  character 
and  which  is  necessarily  injurious,  the  entire  damage,  present  and  prospective, 
accrues  at  once  and  is  the  subject  of  a  single  action.1 

When  Successive  Actions  May  Be  Had.  —  When,  however,  the  injury  is  only  tem- 
porary in  character,  or  does  not  involve  the  entire  destruction  of  the  estate 
or  its  beneficial  use,  as  where  the  land  is  overflowed  only  at  uncertain  inter- 
vals, each  successive  overflow  is  in  judgment  of  law  a  fresh  nuisance  and 
injury  and  creates  a  separate  cause  of  action.2  Successive  actions  may  there- 
fore be  had  for  such  damages  as  have  accrued  up  to  the  time  of  the  institution 
of  the  suit.3 

(b)  Who  May  Recover  —  aa.  Subsequent  Purchasers  —  When  Injury  Is  Permanent.  —  It 
follows  as  a  necessary  consequence  that  where  the  injury  to  land  is  perma- 
nent, the  right  of  action  therefor  lies  in  him  who  was  the  owner  of  the  land 
when  the  erection  was  made  or  its  injurious  consequences  first  demonstrated, 
and  such  right  of  action  does  not  pass  to  a  subsequent  purchaser  of  the  land 
except  by  assignment.*  Thus,  where  a  railroad  is  constructed  so  as  to  stop 
the  flow  of  water  and  cause  a  pond  to  be  formed  on  adjoining  land,  a  subse- 
quent purchaser  cannot  recover  for  the  loss  of  the  land  covered  by  the  water.5 

When  injury  is  Temporary.  —  But  when  the  injury  is  merely  temporary  and  the 
damages  are  to  be  recovered  in  successive  actions,  every  successive  purchaser 
of  the  land  thus  overflowed  is  entitled  to  recover  for  the  injury  suffered  by 
him  6  and  the  fact  that  the  plaintiff  was  not  the  owner  of  the  land  at  the  time 


1.  When  Injury  Is  of  a  Permanent  Character. — 

Powers  v.  Council  Bluffs,  45  Iowa  652,  24  Am. 
Rep.  792;  Van  Hoozier  v.  Hannibal,  etc.,  R. 
Co.,  70  Mo.  145;  Bunten  v.  Chicago,  etc.,  R. 
Co.'.  50  Mo.  App.  414-  See  also  Bird  v.  Han- 
nibal, etc.,  R.  Co.,  30  Mo.  App.  365;  and  the 
title  Damages,  vol.  8,  p.  684. 

In  case  of  a  nuisance,  if  the  act  done  is 
necessarily  injurious  and  is  of  a  permanent 
nature,  the  party  injured  may  at  once  recover 
his  damages  for  the  whole  injury.  If  the  act 
done  is  not  necessarily  injurious,  or  if  it  is 
contingent  whether  further  injury  may  arise, 
the  plaintiff  can  recover  damages  only  to  the 
date  of  his  writ.  Troy  v.  Cheshire  R.  Co.,  23 
N.  H.  83,  55  Am.  Dec.  177. 

Where  a  railroad  company  makes  an  open- 
ing in  an  embankment,  which  opening  is  de- 
signed for  a  cattle- way,  and  is  not  practicable 
for  a  water-way,  the  case  is  the  same  as  if  the 
embankment  had  been  solid  and  the  injury 
is  permanent  and  the  damages  recoverable 
entire.  Haisch  v.  Keokuk,  etc.,  R.  Co.,  71 
Iowa  606. 

2.  When  Injury  Is  Temporary.  —  Ohio,  etc.,  R. 
Co.  v.  Thillman,  143  111.  127,  36  Am.  St.  Rep. 
359;  Ohio,  etc.,  R.  Co.  v.  Wachter,  123  111. 
440,'  5  Am.  St.  Rep.  532;  Ohio,  etc.,  R.  Co.  v. 
Dooley,  32  111.  App.  228;  Ohio,  etc.,  R.  Co.  v. 
Elliott,  34  111.  App.  589;  Mississippi,  etc.,  R. 
Co.  v.  Archibald,  67  Miss.  38;  Van  Hoozier 
v.  Hannibal,  etc.,  R.  Co.,  70  Mo.  145;  Bird  v. 
Hannibal,  etc.,  R.  Co..  30  Mo.  App.  365; 
Omaha,  etc.,  R.  Co.  v.  Standen,  22  Neb.  343; 
Carriger  v.  East  Tennessee,  etc.,  R.  Co.,  7  Lea 
(Tenn.)  388. 

3.  See  the  title  Damages,  vol.  8,  p.  685. 
Damages  Limited  to  Time  of  Commencement  of 

Action.  —  In  an  action  to  recover  damages  for 
overflowing  lands,  a  recovery  cannot  be  had 
for  injuries  accruing  after  the  commencement 


of  the  suit;  but  evidence  of  such  injuries  is 
admissible,  with  a  view  of  affording  informa- 
tion to  the  jury  of  the  consequences  of  the 
diversion  under  similar  circumstances  before 
suit  brought.    Polly  v.  McCall,  37  Ala.  20. 

Where  a  party  is  authorized  by  an  act  of  the 
legislature  to  erect  and  maintain  a  dam  in  a 
public  river,  and  provision  is  made  by  the  act 
for  the  assessment  of  damages  in  case  the 
lands  of  others  are  injured  by  the  flowing  of 
the  water  of  the  river  occasioned  by  such  dam, 
the  rule  of  damages  is  not  the  value  of  the 
land,  but  the  annual  value  thereof  from  the 
time  the  injury  commenced  until  the  assess- 
ment of  the  damages.  Baldwin  v.  Calkins,  10 
Wend.  (N.  Y.)  166. 

4.  When  Injury  Is  Permanent  Subsequent  Pur- 
chaser Cannot  Maintain  Action.  —  Sherlock  v. 
Louisville,  etc.,  R.  Co.,  115  Ind.  22. 

And  this  although  the  former  owner  may 
not  have  brought  any  suit  for  the  original  in- 
jury. Chicago,  etc.,  R.  Co.  v.  Maher,  91  111. 
312. 

5.  Illinois  Cent.  R.  Co.  v.  Allen,  39  111.  205; 
Chicago,  etc.,  R.  Co.  v.  Henneberry,  28  111. 
App.  no;  Toledo,  etc.,  R.  Co.  v.  Morgan,  72 
111.  155. 

6.  Subsequent  Purchasers  —  Right  of  Action  — 

Illinois.  — St.  Louis,  etc.,  R.  Co.  v.  Brown,  34 
111.  App.  552. 

Indiana. — Terre  Haute,  etc.,  R.  Co.  v.  Mc- 
Coy, 113  Ind,  498,  34  Am.  &  Eng.  R.  Cas.  212;. 
Sherlock  v.  Louisville,  etc.,  R.  Co.,  115  Ind.  22. 

Massachusetts.  —  Wells  v.  New  Haven,  etc., 
Co.,  151  Mass.  46,  21  Am.  St.  Rep.  423. 

Missouri.  —  McKee  v.  St.  Louis, 'etc..  R. 
Co.,  49  Mo.  App.  174. 

Tennessee.  —  Carriger  v.  East  Tennessee^ 
etc.,  R.  Co.,  7  Lea  (Tenn.)  388. 

Texas.  —  Sellers  v.  Texas  Cent.  R.  Co.,  8r. 
Tex.  458,  48  Am.  &  Eng.  R.  Cas.  77. 
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the  erection  was  made  is,  therefore,  immaterial.1 

bb.  Respective  Rights  of  Landlord  and  Tenant. — When  the  land  overflowed  is 
in  the  possession  of  a  tenant  for  years,  the  right  of  recovery  for  any  temporary 
damage  lies  in  the  tenant,2  and  the  landlord  can  only  recover  for  permanent 
injuries  to  his  reversionary  interest.3 

(c)  Against  Whom  Recovery  May  Be  Had  —  aa.  Vendor  and  Vendee  —  Vendor  Not  Liable. 
If  one  erects  a  dam  and  afterwards  sells  the  land  upon  which  it  is  situated,  he 
is  not  liable  for  an  injury  subsequently  occurring  through  its  breach,  although 
the  dam  in  its  original  construction  was  defective.  This  is  to  be  distinguished 
from  the  case  where  one  erects  a  private  nuisance  on  land  and  then  assigns 
the  land  with  the  nuisance  existing  upon  it.4 

Liability  of  Vendee.  —  The  liability,  if  any,  rests  upon  the  vendee.  Thus  the 
purchaser  of  railroad  property  of  which  a  culvert  is  a  part  is  liable  for  such 
damages  as  the  owner  of  adjacent  land  may  sustain  by  reason  of  the  diversion 
of  the  flow  of  surface  water  from  the  time  the  purchaser  acquired  control  of 
the  property.5 

was  the  owner  of  the  crops  is  not  supported  by 
evidence  showing  that  they  were  being  grown 
by  a  tenant  who  was  charged  with  the  market- 
ing of  the  same,  and  the  landlord  to  receive 
his  rents  out  of  the  proceeds,  and  that  he  had 
lost  his  rents  by  reason  of  the  destruction  of 
the  crops.  Such  evidence  shows  that  the  title 
to  the  crops  vested  in  the  tenant.  Ohio,  etc., 
R.  Co.  v.  Hoeltman,  34  111.  App.  429. 

In  a  suit  for  the  destruction  of  crops,  where 
the  plaintiff  alleges  that  such  crops  were 
planted,  cultivated,  and  owned  at  the  time  of 
the  destruction  by  himself  and  his  tenant,  and 
that  he  had  obtained,  by  transfer,  his  tenant's 
claim  for  damages  prior  to  bringing  the  suit,  the 
plaintiff's  recovery  is  limited  to  such  crops  as 
the  tenant  at  the  time  of  the  destruction  had 
an  interest  in,  and  evidence  of  the  destruction 
of  crops  in  which  the  tenant  never  had  been 
interested  is  inadmissible.  Gulf,  etc.,  R.  Co. 
v.  McGowan,  (Tex.  1888)  8  S.  W.  Rep.  57,  34 
Am.  &  Eng.  R.  Cas.  210. 

4.  Wendell  v.  Pratt,  12  Allen  (Mass.)  464. 
Where  an  Injury  Is  Permanent,  but  one  action 

can  be  maintained  and  the  recovery  allowed  is 
for  all  damages  past  and  prospective.  The 
right  of  action  in  such  case  accrues  wholly 
against  the  party  doing  the  injury.  Bizer  v. 
Ottumwa  Hydraulic  Power  Co.,  70  Iowa  145. 

5.  VVayland  v.  St.  Louis,  etc.,  R.  Co.,  75 
Mo.  548;  Culver  v.  Chicago,  etc.,  R.  Co.,  38 
Mo.  App.  130. 

A  Riparian  Proprietor  Who  Purchases  of  a 
Town  the  Materials  of  a  Bridge  Forming  Part  of  a 
Highway  which  has  been  discontinued,  and 
suffers  them  to  remain  in  the  river,  is  liable  to 
owners  of  land  above  for  the  damages  occa- 
sioned by  the  setting  back  of  the  water;  and 
cannot  show  in  defense  of  an  action  to  recover 
such  damages,  that  he  had  before  such  pur- 
chase removed  greater  obstructions  in  the 
river.    Talbot  v.  Whipple,  7  Gray  (Mass.)  122. 

Vendee  Not  Liable  for  Nuisance  Not  Erected  on 
Land  Purchased.  —  A  company  desiring  to  drain 
a  lake  dug  a  ditch  from  it  to  a  river,  which  for 
the  most  part  was  on  its  right  of  way,  but  near 
where  it  emptied  it  was  on  the  land  of  another. 
When  the  river  was  high  water  ran  through 
the  ditch  into  the  lake  and  flooded  adjoining 
lands.  If  only  that  portion  of  the  ditch  which 
was  not  on  the  company's  right  of  way  had 
been  dug  the  same  result  would  have  hap- 
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Virginia. — Atlantic,  etc.,  R.  Co.  v.  Peake, 
87  Va.  130. 

1.  Mississippi,  etc.,  R.  Co.  v.  Archibald,  67 
Miss.  38;  Carriger  v.  East  Tennessee,  etc.,  R. 
Co.,  7  Lea  (Tenn.)  388. 

A  Subsequent  Grantee  of  Land  May  Maintain  an 
Action  for  damages  resulting,  during  a  freshet, 
from  overflowing  backwater  caused  by  the 
negligent  construction  of  a  railroad  bridge, 
prior  to  his  purchase,  over  a  natural  water- 
course flowing  through  his  land,  the  cause  of 
action  for  such  damages  accruing  at  the  time 
of  the  overflow  and  not  at  the  time  the  bridge 
was  constructed.  Sherlock  v.  Louisville,  etc., 
R.  Co.,  115  Ind.  22. 

2.  Where  a  Tenant  Is  in  Possession  of  Lands 
under  a  Lease  by  which  he  is  to  have  all  of  the 
crops,  he  is  entitled  to  recover  the  entire  dam- 
ages for  a  loss  of  the  crops  by  flooding  the 
lands.  Kankakee,  etc.,  R.  Co.  v.  Horan,  23 
111.  App.  259. 

3.  Kankakee,  etc.,  R.  Co.  v.  Horan,  131  111. 
288,  41  Am.  &  Eng.  R.  Cas.  13. 

Where  Suit  Is  Brought  by  an  Owner  of  Leased 
Land  for  Permanent  Injuries  Thereto  by  flooding 
it,  caused  by  the  negligent  manner  in  which  a 
railroad  is  constructed,  an  error  in  admitting 
evidence  as  to  temporary  damages  thereto  is 
cured  by  an  instruction  that  the  right  of  re- 
covery for  any  temporary  damage  is  in  the 
tenant,  and  that  the  plaintiff  could  only  re- 
cover for  permanent  injuries.  Gulf,  etc.,  R. 
Co.  v.  Harmonson,  (Tex.  Civ.  App.  1893)  22  S. 
W.  Rep.  764. 

A  Landlord  Has  No  Such  Interest  in  the  Grow- 
ing Crops  of  His  Tenant  as  to  enable  him  to 
maintain  an  action  against  a  person  who  in- 
jured the  crop.  Drake  v.  Chicago,  etc.,  R. 
Co..  70  Iowa  59,  29  Am.  &  Eng.  R.  Cas.  514; 
Townsend  v.  lsenberger,  45  Iowa  670. 

But  Where  a  Landlord  Is  to  Receive  His  Rent  in 
a  Share  of  the  Crops,  he  may  maintain  an  action 
for  damages  to  the  crops,  and  if  no  objection  is 
made  he  may  sue  without  joining  his  tenants, 
Van  Hoozier  v.  Hannibal,  etc.,  R.  Co.,  70  Mo. 
145;  in  which  case  his  recovery  will  be  appor- 
tioned according  to  his  interest  in  the  crops, 
Van  Hoozier  v.  Hannibal,  etc.,  R.  Co.,  70  Mo. 
145;  Texas,  etc.,  R.  Co.  v.  Saunders,  4  Tex. 
App.  Civ.  Cas.,  §  304. 

Where  a  Landlord  Sues  for  the  Destruction  of 
Growing  Crops,  a  declaration  charging  that  he 
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bb.  Lessor  and  Lessee.  — Where  a  railroad  is  under  the  full  control  of  lessees 
the  lessors  are  not  liable  for  injuries  to  landowners  caused  by  culverts  getting 
out  of  order  after  the  road  has  gone  into  the  control  of  the  former.* 

cc.  Receivers.  — A  continuance  by  the  receivers  of  a  railroad  of  an  embank- 
ment not  provided  with  sufficient  culverts  and  sluices  and  the  use  of  it  in 
its  defective  condition,  is  an  adoption  thereof- and  renders  them  liable  as  the 
originators  of  the  wrong.2 

dd.  Joint  and  Several  Tortfeasors — "When  the  Several  Tortfeasors  Have  Acted  Inde- 
pendently. —  When  injury  to  land  is  caused  by  obstructions  placed  in  a  stream 
by  two  persons,  acting  independently  of  each  other,  they  are  severally  liable 
and  the  damages  must  be  apportioned  according  to  the  injury  which  the 
structure  of  each  has  occasioned.3 

When  They  Have  Acted  in  Conjunction.  —  But  when  two  or  more  persons  by  their 
concurrent  wrongdoing  thus  cause  injury  to  a  third  person  they  are  jointly 
and  severally  liable,  and  the  injured  party  may  at  his  option  institute  an  action 
and  recover' against  one  or  all  of  those  contributing  to  the  injury.4 

(d)  Measure  of  Damage  and  Elements  of  Recovery — aa.  In  General.  —  The  proper 
measure  of  damages  in  an  action  for  injuries  to  lands  by  flowage  is  ordinarily 
such  as  Avould  compensate  the  plaintiff  for  the  direct  and  immediate  injury 
caused  by  the  defendant's  acts.5 


pened;  and  if  the  ditch  had  only  been  on  the 
company's  right  of  way  it  would  have  con- 
tributed to  the  overflow.  The  company  that 
dug  the  ditch  sold  its  right  of  way  and  prop- 
erty to  another  company.  It  was  held  that  the 
purchaser  could  not  be  held  liable  for  a 
nuisance  erected  by  the  vendor  upon  land  not 
included  in  the  purchase.  Wayland  v.  St. 
Louis,  etc.,  R.  Co.,  75  Mo.  548,  11  Am.  &  Eng. 
R.  Cas.  543- 

Mortgagee  Not  in  Possession  Not  Liable.  —  In 
Oakham  v.  Holbrook,  11  Cush.  (Mass.)  299, 
the  defendant  was  the  administrator  of  one  of 
two  mortgagees  of  real  estate  on  which  was 
situated  a  mill  and  reservoir  dam.  While  the 
premises  were  in  possession  of  certain  persons 
under  license  from  the  other  mortgagee,  who 
had  subsequently  quitclaimed  all  his  interest 
to  the  defendant,  the  dam  broke  away,  as  the 
plaintiffs  alleged,  because  of  its  original  in- 
sufficiency and  subsequent  want  of  repair  and 
swept  away  the  plaintiff's  bridge.  In  an 
action  for  damages  the  defendant  was  held  not 
liable  for  the  loss,  not  being  in  possession  by 
himself  nor  by  his  tenants. 

1.  Lessor  and  Lessee.  —  Chicago,  etc.,  R.  Co. 
v.  Eichman,  47  111.  App.  156;  Miller  v.  New 
York,  etc.,  R.  Co.,  125  N.  Y.  118. 

2.  Clark  v.  Dyer,  81  Tex.  339. 

Road  Operated  by  Trust  Company.  —  Where  at 
the  time  that  damages  were  sustained  by  reason 
of  the  backing  of  waters  over  the  plaintiff's 
land,  on  account  of  the  defective  construction 
of  a  culvert,  it  was  shown  that  the  railroad  was 
in  the  hands  of  a  trust  company,  which  was 
operating  it  for  the  benefit  of  the  company  and 
its  creditors,  such  trust  company  would  be 
liable  for  participating  in  maintaining  a 
nuisance.  Union  Trust  Co.  v.  Cuppy,  26  Kan. 
754,  11  Am.  &  Eng.  R.  Cas.  562. 

3.  Liability  of  Several  Tortfeasors.  —  Wallace 
v.  Drew,  59  Barb.  (N.  Y.j  413. 

In  Ames  v.  Dorset  Marble  Co.,  64  Vt.  10,  it 
appeared  that  the  defendants,  who  were  man- 
ufacturers of  marble,  had  constructed  walls 
along  the  channel  of  a  river  which  obstructed 
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its  flow  to  some  extent  in  times  of  high  water, 
and  had  diverted  a  mountain  stream  in  such 
a  way  as  to  cause  it  to  carry  a  larger  quantity 
of  gravel  into  the  river  than  it  formerly  had, 
and  that  both  the  defendants  had  allowed  the 
sand  and  worn  marble  from  their  mills  to  run 
into  the  river,  and  that  the  united  result  of  all 
these  causes  was  an  obstruction  of  the  stream 
to  such  an  extent  as  to  cause  the  water  to  set 
back  onto  the  lands  of  the  plaintiff.  It  was 
held  that  the  defendants  were  liable,  not  as  joint 
tortfeasors,  but  each  being  severally  responsible 
for  the  proportion  of  the  damages  caused  by 
his  mill. 

4.  Liability  of  Joint  Tortfeasors.  —  Kansas 
City  v.  Slangstrom,  53  Kan.  431;  Bryant  v. 
Bigelow  Carpet  Co.,  131  Mass.  491. 

5.  Compensation  the  Basis  of  Recovery.  —  Kan- 
sas City,  etc.,  R.  Co.  v.  Cook,  57  Ark.  387; 
Van  Pelt  v.  Davenport,  42  Iowa  308,  20  Am. 
Rep.  622;  Sullens  v.  Chicago,  etc.,  R.  Co.,  74 
Iowa  659,  7  Am.  St.  Rep.  501. 

Where  the  court  has  instructed  the  jury  that 
the  plaintiff  is  entitled  to  recover  such  a  sum  as 
will  be  a  fair  compensation  for  the  injury 
done,  the  company  cannot  complain  that  the 
court  failed  to  indicate  a  rule  by  which  to 
assess  the  damages,  where  it  did  not  ask  the 
court  to  instruct  further.  Gulf,  etc.,  R.  Co. 
v.  Harmonson,  (Tex.  Civ.  App.  1893)  22  S.  W. 
Rep.  764. 

The  Proper  Measure  of  Damage  in  an  Action  by 
a  Tenant  for  Years  is  such  as  has  accrued  to  him 
from  the  loss  of  the  use  of  the  lands  and  their 
yearly  products,  but  no  damages  should  be 
allowed  him  for  any  permanent  injury  to  the 
lands.  Grand  Rapids  Booming  Co.  v.  Jarvis, 
30  Mich.  308. 

Proximate  and  Remote  Damages.  —  A  railroad 
company  whose  road  is  constructed  over  a 
watercourse  which  it  partially  obstructs  is  not 
liable  for  remote  and  uncertain  consequences, 
but  only  for  the  necessary  and  proximate  re- 
sults of  the  structure.  Ohio,  etc.,  R.  Co.  v. 
Thillman,  143  111.  127,  36  Am.  St.  Rep.  359. 
But  where  the  injurious  overflow  from  a 
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Nominal  Damages.  —  If  no  evidence  of 

natural  stream  wrongfully  obstructed  is 
aggravated  by  the  relention  of  surface  water, 
it  is  not  incumbent  on  either  court  or  jury  to 
discriminate  between  the  damages  so  caused 
and  those  resulting  from  the  action  of  the 
stream.  Bird  v.  Hannibal,  etc.,  R.  Co.,  30 
Mo.  App.  365. 

If  the  Plaintiff's  Land  Has  Been  Rendered  Less 
Productive  or  otherwise  injured,  he  is  entitled 
to  recover  such  damages  as  will  be  a  fair  com- 
pensation to  him  for  the  loss  thus  sustained. 
Gulf,  etc.,  R.  Co.  v,  Helsley,  62  Tex.  593; 
Green  v.  Taylor,  etc.,  R.  Co.,  79  Tex.  604. 

In  Illinois  Cent.  R.  Co.  v.  Miller,  68  Miss. 
760,  where  the  evidence  showed  injury  not  to 
the  crops  directly,  but  that  the  land  was  in- 
capable of  producing  full  crops,  it  was  held 
that  a  verdict  giving  damages  for  this  cause  in 
addition  to  damages  for  injury  to  the  land, 
constituted  an  award  of  double  damages  and 
the  verdict  was  set  aside  as  excessive. 

The  Measure  of  Damages  for  the  Destruction  of 
Gras3  is  its  value  at  the  time  destroyed. 
Sabine,  etc.,  R.  Co.  v.  Brousard,  69  Tex.  617. 

Serious  Injury  to  Meadow.  —  When  the  injury 
is  of  such  a  character  by  an  overflow  as  to 
prevent  the  growth  of  the  grass  and  to  deprive 
the  owner  of  the  use  of  his  pasture  for  a  con- 
siderable time,  he  is  entitled  to  damages  for 
the  value  of  the  use  of  the  land  for  such  pur- 
pose of  pasturage  in  the  condition  it  would 
have  been  but  for  the  overflow,  there  being  no 
permanent  injury  to  the  land.  Broussard  v. 
Sabine,  etc.,  R.  Co.,  80  Tex.  329;  Sabine,  etc., 
R.  Co.  v.  Brousard.  6g  Tex.  617. 

Damages  Caused  by  the  Spreading  Over  Land  of 
the  Seed  of  Noxious  Weeds  by  the  water  carried 
by  ditches  of  a  railroad  company  bringing  the 
water  from  a  place  whence  it  would  not  other- 
wise have  come,  is  not  too  remote  to  be  recov- 
ered for.  Illinois  Cent.  R.  Co.  v.  Heisner,  45 
III   App.  143. 

Damages  for  Injuries  to  the  Land  Itself  cannot 
be  recovered  if  the  complaint  contains  no 
averment  of  such  damage  and  no  evidence  of 
it  is  produced  on  the  trial.  Brown  v.  Chicago, 
etc.,  R.  Co.,  80  Mo.  457;  Gulf,  etc.,  R.  Co.  v. 
Hepner,  83  Tex.  136. 

Where  the  evidence  does  not  show  any 
change  of  condition  in  the  surface  of  the  soil 
or  any  permanent  injury  to  the  land  itself,  it 
is  proper  for  the  court  to  withdraw  that  ques- 
tion from  the  jury.  Green  v.  Taylor,  etc.,  R. 
Co.,  79  Tex.  604. 

Where  a  landowner  sues  for  both  permanent 
and  temporary  damages  resulting  to  his  land 
by  flooding,  caused  by  the  negligent  manner 
in  which  the  road  was  constructed,  and  the 
court  on  demurrer  strikes  out  the  allegation  as 
to  the  temporary  damages,  it  is  error  to  sub- 
mit to  the  jury  an  issue  as  to  temporary  dam- 
ages, and  a  verdict  rendered  in  such  case 
cannot  be  sustained,  though  supported  by 
evidence.  Gulf,  eic,  R.  Co.  v.  Frederickson, 
(Tex.  1892)  19  S.  W.  Rep.  124. 

Damages  from  the  Destruction  of  or  Injury  to 
Crops  planted  upon  the  lands  overflowed  may 
be  recovered  for.  Chicago,  etc.,  R.  Co.  v. 
Carey,  90  111.  514;  Payne  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  38  La.  Ann.  164,  5S 
Am.  Rep.  174;  Fremont,  etc.,  R.  Co.  v.  Mar- 


ctual  damage  is  given,  the  plaintiff  is 

ley,  25  Neb.  138,  13  Am.  St.  Rep.  482;  Hous- 
ton, etc.,  R.  Co.  v.  Knapp,  51  Tex.  592;  Green 
v.  Taylor,  etc.,  R.  Co.,  79  Tex.  604. 

Where  the  action  is  both  for  an  injury  to  the 
land  and  the  destruction  of  a  growing  crop, 
the  measure  of  damages  is  the  amount  of  the 
injury  to  the  land  plus  the  market  value  of  the 
crop  at  the  time  it  was  destroyed.  Gulf,  etc., 
R.  Co.  v.  Pool,  70  Tex.  713,  34  Arc.  &  Eng.  R. 
Cas.  187. 

Where  Injury  to  Land  and  to  the  Crop  Grow- 
ing Thereon  Are  Claimed  it  is  the  better  practice 
to  ascertain  the  value  of  each  separately.  In- 
ternational, etc.,  R.  Co.  v.  Pape,  73  Tex.  501. 

Drowning  Cattle. —  If  a  railway  company,  by 
the  negligent  or  improper  construction  of  its- 
road,  deluges  land,  and  the  overflow,  without 
the  intervention  of  other  agencies,  directly  and 
proximately  causes  the  drowning  of  cattle, 
their  owner  is  entitled  to  recover  their  value, 
whether  they  were  drowned  on  his  land  or  not. 
Sabine,  etc.,  R.  Co.  v.  Johnson,  65  Tex.  389. 

Expense  of  Transportation  Over  Flooded  High- 
way.—  A  railway  company,  by  the  negligent 
construction  of  its  road,  deluged  a  highway 
along  which  the  children  of  J.  were  accus- 
tomed to  go  afoot  to  school,  and  thereby  so 
obstructed  it  for  two  months  as  to  compel  his 
children  either  to  remain  at  home  during  that 
time  or  to  attend  school  by  some  other  means 
than  on  foot.  J.  employed  two  horses,  as 
long  as  the  obstruction  continued,  in  carrying 
his  children  to  school,  at  a  cost  of  twenty-four 
dollars  for  horse-feed.  It  was  held  that  J. 
was  entitled  to  recover  of  the  railway  com- 
pany, for  obstructing  the  highway,  an  amount 
equal  to  his  children's  share  of  the  school 
fund  for  two  months,  if  that  share  was  less 
than  the  value  of  the  horse-feed;  if  greater, 
then  to  recover  the  value  of  the  horse-feed. 
Sabine,  etc.,  R.  Co.  v.  Johnson,  65  Tex.  389. 

Sickness  in  Plaintiffs  Family,  arising  from 
the  overflow,  is  a  proper  element  of  damage 
where  the  same  is  pleaded  in  the  petition. 
Brown  v.  Chicago,  etc.,  R.  Co.,  80  Mo.  457;. 
San  Antonio,  etc.,  R.  Co.  v.  Gwynn,  4  Tex. 
App.  Civ.  Cas.,  §  218. 

What  Damages  Are  Too  Remote  to  Be  Allowed. 
—  Starvation  of  cattle  cannot  be  added  to  the 
value  of  the  use  of  the  pasture  during  the 
alleged  overflow,  etc.  Such  matters  are  too 
remote.  Besides,  if  allowed,  there  would  be 
double  damages  for  the  same  injury.  Brous- 
sard v.  Sabine,  etc.,  R.  Co.,  80  Tex.  329. 

The  landowner  is  entitled  to  recover  the 
value  of  his  grass  submerged,  but  not  the 
price  of  new  pastures  or  the  expense  of  driving 
his  cattle  to  them.  Sabine,  etc.,  R.  Co.  v. 
Johnson,  65  Tex.  389. 

Damages  to  land  caused  by  a  levee  several 
years  after  its  erection,  on  land  on  the  oppo- 
site bank  of  the  river,  and  two  miles  farther 
down  the  stream,  are  damnum  absque  injuria. 
Lamb  v.  Reclamation  Dist.  No.  108,  73  Cal. 
125,  2  Am.  St.  Rep.  775. 

A  railroad  company  bridging  a  stream  is 
liable  to  the  owner  of  a  water-mill  above  who 
is  injured  by  the  bridge's  being  so  constructed 
as  to  prevent  the  water  from  flowing  from  the 
mill  as  freely  as  it  had  formerly  done,  but  is 
not  liable  for  increased  expense  in  getting  logs 
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at  least  entitled  to  recover  nominal  damages  where  the  fact  of  trespass  is 
shown.1 

Prospective  Damages. — -If  the  injury  is  permanent,  the  plaintiff  may  recover 
such  prospective  damages  as  may  reasonably  be  expected  to  result  from  the 
defendant's  act.2  If  the  injury  is  temporary  merely,  the  plaintiff  can  only 
recover  damages  accruing  up  to  the  institution  of  the  suit.3 

66.  Mode  of  Computation  — Injury  to  Land.  —  The  mode  of  computing  the 
damage  to  land  by  overflow  depends  upon  whether  the  injury  is  permanent  or 
merely  temporary.4 


up  the  stream  to  the  mill,  whether  the  stream 
is  navigable  for  rafts  and  boats,  or  not. 
Blood  v.  Nashua,  etc.,  R.  Corp.,  2  Gray 
(Mass.)  137,  61  Am.  Dec.  444. 

Circumstances  in  Mitigation  of  Damages.  — 
Where  the  evidence  shows  that  the  growing 
crop  was  destroyed  by  back-water  from  a  rail- 
way embankment,  but  that  a  few  days  after- 
wards there  was  a  general  overflow  which 
would  have  destroyed  the  crop  had  the  em- 
bankment not  been  erected,  a  verdict  for  dam- 
ages which  was  based  upon  the  assumption 
that  the  crop  would  have  matured  will  be  set 
aside.  St.  Louis,  etc.,  R.  Co.  v.  Yarborough, 
56  Ark.  612. 

What  a  Plaintiff,  Whose  Crop  Has  Been  De- 
stroyed by  Overflow,  Might  Have  Made  Had  He 
Planted  Another  Crop,  is  too  uncertain  to  base 
upon  it  any  estimate  as  to  the  amount  by 
which  his  damages  should  be  reduced.  Gulf, 
etc.,  R.  Co.  v.  Holliday,  65  Tex.  512. 

Benefits  from  Construction  of  Railroad  Not  an 
Offset.  —  Damages  for  overflowing  land  by  the 
construction  of  a  railroad  levee  cannot  be 
diminished  by  the  enhanced  value  given  to 
the  land,  in  common  with  other  lands  in  the 
vicinity,  by  the  presence  of  the  road.  St. 
Louis,  etc.,  R.  Co.  v.  Morris,  35  Ark.  622,  5 
Am.  &  Eng.  R.  Cas.  48. 

Punitive  Damages.  —  In  an  action  for  continu- 
ing a  nuisance  after  a  verdict  for  the  plaintiff 
in  a  former  action  for  the  same  injury,  he  is 
entitled  to  recover  such  damages  as  will  pun- 
ish the  defendant  and  compel  him  to  abate  the 
nuisance;  and  this  is  the  rule  even  though 
the  erection  is  of  great  value  to  the  defendant, 
and  the  injury  to  the  plaintiff  inconsiderable. 
McCoy  v.  Danley,  20  Pa.  St.  85,  57  Am.  Dec. 
680 

1.  Nominal  Damages.  —  Upon  proof  of  the 
dowage  of  any  portion  of  the  plaintiff's  land 
by  the  act  of  the  defendant,  although  no  evi- 
dence of  actual  damage  is  given,  the  plaintiff 
is  entitled  to  recover  nominal  damages.  Dor- 
man  v.  Ames,  12  Minn.  451. 

Where  an  individual  erected  a  dam  so  as  to 
flow  back-water  upon  the  land  of  another,  it  is 
a  presumption  of  law  that  the  act  is  a  damage, 
and  no  special  damage  need  be  shown  in  order 
to  sustain  an  action.  Woodman  v.  Tufts,  9 
N.  H.  88. 

Where  the  jury  are  instructed  to  assess  the 
damages  to  the  plaintiff's  crop  and  to  his  life 
interest  in  a  tract  of  land,  occasioned  by  an 
overflow,  a  general  verdict  in  the  plaintiff's 
favor  for  a  substantial  amount  will  be  set  aside 
where  there  was  evidence  as  to  the  damage  to 
the  crop,  but  not  of  the  damage  to  the  life 
estate.  No  verdict  in  such  case,  save  for 
nominal  damages,  could  be  sustained  upon 
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the  latter  score.  St.  Louis,  etc.,  R.  Co.  v. 
Graham,  55  Ark.  294. 

Where  the  owner  of  a  lot  claims  damages 
from  the  flowing  of  water,  and  the  proof  shows 
that  most  of  the  water  is  attributable  to  negli- 
gence of  the  defendant  in  suffering  it  to  escape 
from  a  tank,  and  a  part  was  the  flowing  of 
surface  water  in  its  natural  course,  it  is  not 
proper  to  instruct  the  jury  that  if  they  cannot 
determine  from  the  evidence  what  part  of  the 
damage  was  occasioned  by  the  defendant,  they 
cannot  find  more  than  nominal  damages  in 
favor  of  the  plaintiff.  Chicago,  etc.,  R.  Co.  v. 
Hoag,  90  111.  339. 

In  Casebeer  v.  Mowry,  55  Pa.  St.  423,  93 
Am.  Dec.  766,  it  was  held  that  the  trial  court 
erred  in  applying  in  effect  the  doctrine  de 
minimis  to  a  case  of  this  kind.  The  amount 
of  damages  is  not  the  sole  object  of  an  action 
of  this  nature.  The  right  is  the  great  ques- 
tion. It  will  not  do  to  hold  that  one  man  may 
with  impunity  invade  the  premises  of  another 
by  anything  in  the  shape  of  a  nuisance,  be- 
cause the  damage  may  not  be  appreciable. 
The  law  does  not  justify  or  excuse  any  such 
invasion,  be  it  ever  so  small,  and  allows  the 
recovery  of  nominal  damages  at  least  as  evi- 
dence of  the  plaintiff's  right. 

2.  See  the  title  Damages,  vol.  8,  p.  684. 

3.  Kansas  City,  etc  ,  R.  Co.  v.  Cook,  57 
Ark.  387;  Benson  v.  Chicago,  etc.,  R.  Co.,  78 
Mo.  504;  Gulf,  etc.,  R.  Co.  v.  Helsley,  62  Tex. 
593;  Galveston,  etc.,  R.  Co.  v.  Seymour,  63 
Tex.  345. 

Damages  from  Melting  Ice.  —  Where  a  com- 
pany, before  suit  brought,  wrongfully  suffered 
water  to  flow  upon  the  plaintiff's  lot,  where  it 
spread  and  froze  several  feet  deep,  it  was  held 
that  the  plaintiff  might  recover  damages  oc- 
curring after  suit  brought,  caused  by  melting 
ice.    Chicago,  etc.,  R.  Co:  v.  Hoag.  90  111.  339. 

Excessive  Damages.  —  The  plaintiff  sued  for 
throwing  water  back  on  his  land  by  an  em- 
bankment which  had  been  erected  and  main- 
tained for  eighteen  years.  The  statute  of 
limitations  limited  the  recovery  to  six  years 
last  past;  but  the  jury  awarded  damages 
which,  under  the  evidence,  were  large  enough 
to  cover  the  entire  time.  It  was  held  that  the 
damages  were  excessive  and  the  verdict 
should  be  set  aside,  unless  the  plaintiff  would 
agree  to  reduce  it  to  a  proportion  of  the 
amount.  Smith  v.  Philadelphia,  etc.,  R.  Co  , 
57  Fed.  Rep.  903. 

4.  Mode  of  Computing  Damage  to  Land  Depends 
upon  Permanency  of  Injury.  —  Where  a  railroad 
company,  in  constructing  a  second  track,  ob- 
structs a  prior  drainage  under  the  first  track,  so 
as  to  flow  the  water  back  on  the  plaintiff's  land, 
the  depreciation  in  the  value  of  the  land,  caused 

Volume  XIII. 


liability  for  Flooding  Land. 


FLOODS. 


Remedies. 


If  the  Land  Has  Been  Permanently  Injured,  but  its  value  IS  not  totally  destroyed, 

the  owner  would  be  entitled  to  recover  the  difference  between  the  actual  cash 
value  at  the  time  immediately  preceding  the  injury  and  the  actual  cash  value 
immediately  after  the  injury,  with  legal  interest  thereon  to  the  time  of  trial.1 
If  the  Land  Is  Merely  Temporarily  Injured,  the  owner  would  be  entitled  to  recover 
the  amount  necessary  to  repair  the  injury  and  put  the  land  in  the  condition  it 
■was  at  the  time  immediately  preceding  the  injury,  with  interest.2 


solely  by  the  structure,  may  be  considered  as 
the  measure  of  damages  as  to  the  real  estate 
injured  thereby.  But  in  considering  such  de- 
preciation it  is  necessary  to  take  into  account 
whether  the  injury  can  be  obviated,  in  whole 
or  in  part,  by  expending  money  to  remove  the 
obstruction.  If  the  injury  is  permanent  and 
cannot  be  remedied,  the  measure  of  damages 
is  the  depreciation  of  the  property  injured. 
Chicago,  etc.,  R.  Co.  v,  Carey,  90  111.  514. 

If  the  obstruction  causing  the  injury  is  upon 
the  company's  right  of  way,  the  owner  of  the 
land  has  no  right  to  enter  thereon  to  remove 
the  obstruction,  and  the  party  injured  by  the 
obstruction  has  the  right  to  claim  it  as  a  per- 
manent injury,  and  recover  damages  as  such. 
But  if  the  obstruction  is  upon  the  plaintiff's 
land,  he  may  remove  the  same,  and  the  jury 
may  consider  the  cost  necessary  to  restore  the 
property  to  its  former  condition,  and  that  cost 
would  be  the  depreciation  in  the  value  of  his 
land.  Chicago,  etc.,  R.  Co.  v.  Carey,  90  111. 
5T4- 

1.  When  Injury  to  Land  Is  Permanent.  —  Trin- 
ity, etc.,  R.  Co.  v.  Schofield,  72  Tex.  496; 
Owens  v.  Missouri  Pac.  R.  Co.,  67  Tex.  679; 
Texas  Cent.  R.  Co.  v.  Clifton,  2  Tex.  App. 
Civ.  Cas.,  §  489;  St.  Louis,  etc.,  R.  Co.  v. 
Morris,  35  Ark.  622;  Workman  v.  Great 
Northern  R.  Co.,  32  L.  J.  Q.  B.  279. 

In  Chicago,  etc.,  R.  Co.  v.  Carey,  90  111. 
514,  the  court  instructed  the  jury  that  in  esti- 
mating the  damages  it  was  proper  for  them 
to  consider  the  value  of  the  land  at  the  time 
the  injury  occurred,  and  the  decrease  in 
value,  11  any,  in  consequence  of  the  injury; 
and  that  they  might  also  consider  the  incon- 
venience and  damage  in  having  one  portion  of 
the  land  separated  from  another  by  reason  of 
such  overflow,  if  there  was  such  separation; 
the  damage  sustained  to  the  land  covered  by 
such  overflow;  the  damage,  if  any,  to  the  por- 
tion not  overflowed  by  the  overflow  of  the 
portion  covered  with  water;  and  the  necessary 
expense,  if  any,  which  the  plaintiff  sustained 
in  the  construction  of  necessary  roads  and 
bridges  in  consequence  of  such  overflow.  It 
was  held  that  the  element  of  damages  recited 
in  the  latter  part  of  the  instruction  necessarily 
enter  into  and  would  te  considered  in  fixing 
the  amount  of  depreciation  in  the  value  of  the 
land,  and  thus  authorized  a  double  allowance 
for  such  injuries. 

Where  the  Action  Is  for  Diverting  a  Stream 
Which  Throws  Up  a  Bar  on  the  Plaintiffs  Land,  the 
measure  of  damages  is  the  depreciation  in  the 
value  of  the  land  thereby,  and  has  no  refer- 
ence to  the  cost  of  removing  the  bar.  Esia- 
brook  v.  Erie  R.  Co.,  51  Barb.  (N.  Y.)  94. 

The  Measure  of  Damages,  Where  the  Land  and 
a  House  Thereon  Are  Injured,  is  compensation  to 
the  property  as  really,  and  is  the  difference 
between  its  value  before  and  after  the  injury, 
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and  not  its  reduced  rental  value.  Galveston, 
etc.,  R.  Co.  v.  Becht,  (Tex.  Civ.  App.  1893)  21 
S.  W.  Rep.  971. 

2.  Where  Injury  Only  Temporary.  —  Trinity, 
etc.,  R.  Co.  v.  Schofield,  72  Tex.  496;  Sabine, 
etc.,  R.  Co.  v.  Joachimi,  58  Tex.  456;  Sullens 
v.  Chicago,  etc.,  R.  Co.,  74  Iowa  659,  7  Am. 
St.  Rep.  501. 

A  charge  that  "  the  proper  criterion  for 
ascertaining  the  damage  would  be  the  actual 
damage  to  the  value  of  the  land,  placing 
the  reasonable  worth  or  value  of  the  land  before 
the  water  was  turned  on  it  and  ihe  reasonable 
worth  or  value  of  the  land  with  the  water  so 
changed  and  turned  onto  the  land,  and  in  this 
way  arriving  at  the  actual  damages  sustained 
by  the  plaintiff,"  is  error.  Galveston,  etc.,  R. 
Co.  v.  Tait,  63  Tex.  223. 

The  Measure  of  Damages  for  Negligently  Del- 
uging the  Land  of  Another,  Without  Permanently 
Taking  It,  is  the  value  of  the  products  de- 
stroyed, including  fruit  trees,  and  the  injury 
done  to  the  land,  and  not  the  difference  be- 
tween the  value  of  the  land  before  and  after 
the  overflow.  Sabine,  etc.,  R.  Co.  v.  Johnson, 
65  Tex.  389,  following  Gulf,  etc.,  R.  Co.  v. 
Helsley,  62  Tex.  593,  and  Texas,  etc.,  R.  Co.  v. 
Harrington,  62  Tex.  597. 

In  an  action  for  negligently  flooding  land 
not  actually  used  for  growing  vegetables,  but 
fit  for  that  purpose,  the  measure  of  damages 
is  the  cost  of  restoring  the  land  to  its  former 
condition,  and  the  loss  occasioned  by  being 
deprived  of  the  use  of  the  same,  with  interest. 
No  account  of  loss  of  profits  by  consequent 
delay  in  getting  the  crop  to  market  should 
enter  into  the  calculation.  Sabine,  etc.,  R. 
Co.  v.  Joachimi,  58  Tex.  456,  n  Am.  &  Eng. 
R.  Cas.  539. 

In  Galveston,  etc.,  R.  Co.  v.  Ware,  67  Tex. 
635,  the  defendant  company  caused  the  plain- 
tiff's house  to  be  flooded  and  greatly  injured  and 
weakened,  but  the  plaintiff  repaired  it  and  oc- 
cupied it  until  seven  months  after  the  flooding, 
when  it  was  destroyed  by  another  storm,  to- 
gether with  furniture  and  other  personal  prop- 
erty in  it,  the  plaintiff  claiming  that  the  loss  was 
attributable  to  its  weakened  condition  by  the 
first  overflow.  It  was  held  (1)  that  the  plaintiff 
could  only  recover  such  damages  as  directly 
and  necessarily  resulted  from  the  first  over- 
flow, not  those  resulting  from  the  second 
storm ;  (2)  if  the  house  was  rendered  insecure  by 
the  overflow  the  plaintiff  could  not  negligently 
place  his  goods  in  it  and  then  recover  for  their 
loss;  (3)  the  true  measure  of  damages  was  the 
cost  of  restoring  the  house  to  its  former  condi- 
tion, with  reasonable  compensation  for  the  loss 
of  its  use  while  being  repaired. 

Comparison  of  Productiveness  of  Land.  —  The 
amount  allowable  as  damages  for  a  flooding  of 
the  plaintiff's  land  may  be  estimated  by  com- 
paring the  productiveness  of  the  land  when 
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(66)  Destruction  of  or  Injury  to  Crops.  —  Damages  for  the  Destruction  of  a  Crop  are  to  be 
allowed  according  to  the  best  obtainable  estimate  of  its  actual  cash  value  at 
the  Hme  and  place  of  its  destruction.1 

When  the  Crop  Has  Been  Planted  but  Is  Not  Up,  there  is  no  way  of  arriving  at  this 
except  on  the  basis  of  the  rental  value  of  the  land  and  the  cost  of  seeds  and 
labor  expended  in  planting.2  . 

When  the  Crop  Is  More  or  Less  Matured,  so  that  the  product  can  be  tairly  deter- 
mined, the  most  satisfactory  mode  of  computation  is  to  prove  its  probable 
yield  under  proper  cultivation,  the  value  of  such  yield  when  matured  and  ready 
for  sale,  and  also  the  expense  of  such  cultivation  as  well  as  the  cost  of  its 
preparation  and  transportation  to  market.  The  difference  between  the  value 
of  the  probable  crop  in  the  market  and  the  expense  of  maturing,  preparing 
and  placing  it  there,  will  in  most  cases  give  the  value  of  the  growing  crop 
with  as  much  certainty  as  can  be  attained  by  any  other  method.3 


flooded  with  its  productiveness  when  not  so 
flooded.  Spilman  v.  Roanoke  Nav.  Co.,  74  N. 
Car.  675. 

Decrease  in  Rental  Value  of  Land  Considered.  — 

In  an  action  to  recover  the  damage  to  land 
from  an  overflow  caused  by  a  continuing  but 
removable  nuisance,  such  as  an  insufficient 
outiet  in  a  railway  track,  the  measure  of  dam- 
age, in  the  absence  of  any  injury  to  the  soil,  is 
the  loss  to  the  owner  in  the  use  or  the  rental 
value  of  the  land,  not  in  its  salable  value. 
Kansas  City,  etc.,  R.  Co.  v.  Cook,  57  Ark.  387. 

Where  cultivated  lands  are  flooded  by  a  de- 
fective railroad  culvert,  the  measure  of  dam- 
ages is  the  loss  of  the  growing  crop,  the  rental 
value  of  the  land  until  restored  to  fertility, 
and  the  necessary  cost  of  restoring  it.  Chi- 
cago, etc.,  R.  Co.  v.  Eichman,47  111.  App.  156. 

In  an  action  for  the  loss  of  pasture,  an  in- 
struction that  the  jury  might  find  what,  if  any, 
was  the  value  for  one  year,  and  then  take  the 
proportionate  rate  for  the  length  of  time  which 
the  evidence  showed  the  plaintiff  was  deprived 
of  his  pasture,  is  erroneous  where  it  appears  that 
the  value  of  the  pasture  varied  at  different 
seasons  of  the  year.  Sabine,  etc.,  R.  Co.  v. 
Brousard,  69  Tex.  617,  34  Am.  &  Eng.  R.  Cas. 
199. 

Where  the  Action  Is  for  Washing  Sand  on  the 
Plaintiffs  Land,  the  measure  of  damages  is  not 
the  market  value  of  the  land  before  the  sand  was 
washed  on  it,  if  the  cost  of  removing  the  sand 
is  less  than  the  value  of  the  land.  Trinity, 
etc.,  R.  Co.  v.  Schofield,  72  Tex.  496 

1.  Destruction  of  Crops  —  Measure  of  Damage. 
—  St.  Louis,  etc.,  R.  Co.  v.  Yarborough,  56 
Ark.  612;  St.  Louis,  etc.,  R.  Co.  v.  Lyman,  57 
Ark.  512;  Chicago,  etc.,  R.  Co.  v.  Schaffer,  26 
111.  App.  280;  Economy  Light,  etc.,  Co.  v. 
Catting,  49  111.  App.  422;  Gulf,  etc.,  R.  Co.  v. 
Carter,  (Tex.  Civ.  App.  1894)  25  S.  W.  Rep. 
1023:  Trinity,  etc.,  R.  Co.  v.  Schofield,  72  Tex. 
496;  Byrne  v.  Minneapolis,  etc.,  R.  Co.,  38 
Minn.  212,  8  Am.  St.  Rep.  668. 

The  Damages  to  Crops  Must  Be  Computed  to  the 
Very  Time  of  the  Flood  at  the  Place  Where  It 
Occurred,  and  should  not  be  extended  to  the 
date  of  the  maturity  of  the  crop  nor  to  the 
place  where  it  would  usually  find  a  market. 
Sabine,  etc.,  R.  Co.  v.  Joachimi,  58  Tex.  456, 
11  Am.  &  Eng.  R.  Cas.  539;  Sabine,  etc.,  R. 
Co.  v.  Smith,  73  Tex.  1;  Lommeland  v.  St. 
Paul,  etc.,  R.  Co.,  35  Minn.  412,  26  Am.  & 
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Eng.  R.  Cas.  596;  Missouri  Pac.  R.  Co.  v. 
Johnson,  3  Tex.  App.  Civ.  Cas.,  §  275;  Gulf, 
etc.,  R.  Co.  v.  Hedrick,  (Tex.  1887)  7  S.  W. 
Rep.  353- 

2.  When  Crop  Is  Not  Up.  —  Ohio,  etc.,  R.  Co. 
v.  Neutzel,  43  111.  App.  108;  Kankakee,  etc., 
R.  Co.  v.  Horan,  17  111.  App.  650. 

3.  When  Crop  Is  Growing.  —  International, 
etc.,  R.  Co.  v  Pape,  73  Tex.  501.  See  also 
Gulf,  etc.,  R.  Co.  v.  McGowan,  73  Tex.  355; 
Galveston,  etc.,  R.  Co.  v.  Borsky,  2  Tex.  Civ. 
App-  545- 

"  Where  the  subject  of  controversy  is  the 
value  of  a  growing  crop,  considerably  ad- 
vanced toward  maturity,  there  is  no  error  in 
refusing  to  permit  proof  of  the  cost  of  putting 
in  and  cultivating  the  crop  up  to  that  point. 
The  value  of  a  particular  crop  depends  not 
upon  its  cost  of  production,  but  upon  its  pres- 
ent condition  and  prospects.  There  may  be, 
and  doubtless  are,  instances  where  the  cost  of 
production  might  throw  light  upon  the  value 
of  the  article,  but  we  do  not  regard  this  as  such 
an  one."  Chicago,  etc.,  R.  Co.  v.  Barnes,  10 
Ind.  App.  460. 

Where  Land  Bearing  Growing  Crops  Is  Over- 
flowed by  another's  wrong,  the  measure  of 
damages  is  the  difference  between  the  value  of 
the  premises  immediately  before  the  overflow 
and  immediately  thereafter,  the  growing  crops 
being  regarded  as  a  part  of  the  realty;  and 
not  how  much  corn  the  overflowed  land  would 
have  produced,  or  how  much  it  would  have 
been  worth  per  acre.  Drake  v.  Chicago,  etc., 
R.  Co.,  63  Iowa  302,  17  Am.  &  Eng.  R.  Cas. 
45,  50  Am.  Rep.  746. 

Interest  upon  the  Value  of  the  Crop  De- 
stroyed, from  the  date  of  its  destruction,  may 
be  allowed.  Gulf,  etc.,  R.  Co.  v.  Holliday,  65 
Tex.  512;  Gulf,  etc.,  R.  Co.  v.  Calhoun,  (Tex. 
Civ.  App.  1893)  24  S.  W.  Rep.  362;  Gulf,  etc., 
R.  Co.  v.  Dunlap,  (Tex.  Civ.  App.  1804)  26  S. 
W.  Rep.  655. 

Circumstances  Arising  Subsequent  to  Destruction 
of  Crop  May  Be  Considered.  —  The  damages  re- 
coverable for  the  destruction  of  a  growing  crop 
by  overflow  are  limited  to  the  actual  value  of 
the  crop  at  the  time  of  its  destruction,  with 
legal  interest  from  date  of  injury;  such  value 
is  to  be  ascertained  from  a  consideration  of 
the  circumstances  existing  at  the  time  of  its 
destruction,  as  well  as  at  any  time  before  the 
trial,  favoring  or  rendering  doubtful  the  con- 
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Where  the  Crop  Is  Injured  but  Not  Destroyed,  the  measure  of  damages  is  the 
amount  of  depreciation  in  its  value.1 

5.  Defenses  —  a.  Easement  by  Prescription.  —  The  right  to  overflow 
adjacent  lands  may  be  acquired  by  prescription,  if  for  the  full  statutory  period 
prior  to  the  particular  injury  complained  of  the  tortfeasor  had  continuously 
maintained  the  injurious  contrivance,  claiming  the  right  to  do  so,  without 
interruption  from  the  landowner,  or  recognition  of  his  rights.  The  acquisi- 
tion of  such  a  prescriptive  right  is  a  proper  defense  in  an  action  for  damages  2 

b.  Damages  Included  in  Condemnation  Award.  —  Where  a  railroad 
company  is  charged  with  building  a  defective  culvert,  thereby  causing  the 
overflow  of  adjoining  lands,  it  is  no  defense  that  it  had  condemned  the  right 
of  way  and  paid  the  damages.  Acquiring  the  right  to  build  the  road,  implies 
the  right  to  construct  it  skilfully,  and  damages  growing  out  of  a  wrongful 
structure  cannot  be  considered  as  included  in  the  compensation  awarded  in 
the  condemnation  proceedings.3 


elusion  that  it  would  attain  to  a  more  valuable 
condition,  and  from  consideration  of  the  haz- 
ards and  expenses  incident  to  the  process  of 
supposed  growth  or  appreciation.  St.  Louis, 
etc.,  R.  Co.  v,  Yarborough,  56  Ark.  612. 

1.  Measure  of  Damage  —  Injury  to  Crop. — 
Kankakee,  etc.,  R.  Co.  v.  Horan,  17  111.  App. 
650. 

In  an  action  for  negligently  flooding  the 
plaintiff's  vegetable  garden,  the  measure  of 
damages  was  held  to  be  the  difference  between 
the  value  of  the  vegetables  saved  and  the 
whole  crop  before  the  overflow  damaged  it, 
together  with  interest  to  the  time  of  verdict. 
Sabine,  etc.,  R.  Co.  v.  Joachimi,  58  Tex.  456, 
11  Am.  &  Eng.  R.  Cas.  539;  Trinity,  etc.,  R. 
Co.  v.  Schofield,  72  Tex.  496;  Gulf,  etc.,  R. 
Co.  v.  Nicholson,  (Tex.  Civ.  App.  1894)  25  S. 
W.  Rep.  54;  Folsom  v.  Apple  River  Log-Driv- 
ing Co.,  41  Wis.  602. 

2.  Easement  by  Prescription.  —  Louisville,  etc., 
R.  Co.  v.  Mossman,  90  Tenn.  157. 

A  company,  by  failing  to  keep  open  a  ditch 
which  ran  alongside  of  an  embankment  con- 
stituting a  part  of  its  roadbed,  accumulated 
the  surface  water  in  such  quantities  as  to 
overflow  adjoining  lands,  the  owner  of  which 
made  constant  complaint,  but  delayed  suit 
until  more  than  seven  years  after  the  com- 
mencement of  this  wrong.  It  was  held  that 
twenty  and  not  seven  years  is  the  period  of 
prescription  for  an  easement,  and  that  each 
overflow  was  a  distinct  trespass,  which  being 
committed  without  any  claim  of  right  by  the 
company,  and  without  the  consent  of  the 
owner  of  the  overflowed  land,  could  not  estab- 
lish an  easement  by  prescription  or  limitation. 
Louisville,  etc.,  R.  Co.  v.  Hays,  11  Lea 
(Tenn.)  382,  14  Am.  &  Eng.  R.  Cas.  284,47 
Am.  Rep.  291. 

To  Constitute  a  Prescriptive  Right  in  favor  of  a 
company  to  overflow  the  lands  of  another,  by 
maintaining  an  insufficient  and  negligently 
constructed  bridge  upon  its  right  of  way,  it  is 
not  enough  to  show  that  the  bridge  has  been 
maintained  in  the  same  manner  for  twenty 
years,  but  it  must  be  shown  that  there  has 
been  a  lapse  of  twenty  years  since  such  an  in- 
vasion of  the  adjoining  proprietor's  rights  as 
resulted  in  the  accruing  to  him  of  a  cause  of 
action  therefor.  Sherlock  v.  Louisville,  etc., 
R.  Co.,  115  Ind.  22. 
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Fact  that  Property  Injured  Encroaches  on 
Street  No  Defense. —  Where  a  company  builds 
a  defective  culvert,  and  causes  the  water  to 
overflow  and  injure  a  mill,  it  cannot  defend  on 
the  ground  that  the  mill  stands  partly  on  a 
public  street,  where  it  appears  that  the  owner 
was  misled  in  building  it  by  the  inaccurate 
laying  off  of  the  street.  Houston,  etc.,  R.  Co. 
v.  Parker,  50  Tex.  330. 

3.  Damages  Not  Included  in  Condemnation 
Award.  —  Vanhorn  v.  Grand  Trunk  R.  Co.,  18 
U.  C.  Q.  B.  356;  McLeod  v.  European,  etc., 
R.  Co.,  12  New  Bruns.  584;  St.  Louis,  etc.,  R. 
Co.  v.  Morris,  35  Ark.  622;  Kankakee,  etc., 
R.  Co.  v.  Horan,  23  111.  App.  259;  Ohio,  etc.,  R. 
Co.  v.  Dooley.  32  111.  App.  228;  Eaton  v.  Bos- 
ton, etc.,  R.  Co.,  51  N.  H.  504,  12  Am.  Rep. 
147;  Emery  v.  Raleigh,  etc.,  R.  Co.,  102  N. 
Car.  209,  11  Am.  St.  Rep.  727. 

The  Fact  that  a  Landowner  Conveys  a  Company 
a  Right  of  Way  will  not  estop  him  from  recov- 
ering damages  for  the  wrongful  construction 
of  the  road  by  which  surface  water  from  other 
lands  is  collected  and  thrown  on  his.  Where 
the  consideration  of  the  deed  is  only  for  the 
land  conveyed  as  a  right  of  way,  it  gives  no 
right  to  divert  the  surface  waters  from  other 
lands,  the  natural  flow  of  which  would  have 
carried  them  in  another  direction.  Jackson- 
ville, etc.,  R.  Co.  v.  Cox,  91  111.  500. 

But  Where  a  Railroad  Company  Condemns  Land 
by  the  Appropriate  Method  for  that  purpose, 
and  then,  without  negligence,  unskilf illness, 
or  mismanagement,  constructs  its  road  and  the 
embankment  therefor,  obstructing  therebv  no 
natural  channel  of  water,  the  injuries  done  by 
such  embankment  by  causing  water  to  flow 
over  the  land  of  adjoining  proprietors  will  be 
regarded  as  but  the  natural  incidents  and  con- 
sequences of  that  which  the  corporation,  by 
reason  of  condemning  the  land  and  paying 
the  damages  assessed,  had  acquired  a  lawful 
right  to  do;  and  for  such  injuries  no  action 
will  lie,  damages  for  them  being  assumed  to 
be  included  in  those  already  assessed.  Moss 
v.  St.  Louis,  etc.,  R.  Co.,  85  Mo.  86.  See  also 
Bell  v.  Norfolk  Southern  R.  Co.,  101  N  Car.  21, 

If  the  Owner  of  Land  Over  Which  a  Highway  Is 
Laid  Out  have  on  the  land  an  artificial  water- 
course, used  to  convey  water  to  his  house,  the 
road  ought  to  be  constructed  and  maintained 
with  a  culvert,  or  other  suitable  passage  for 
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c.  Releases.  —  For  like  reasons,  a  release  in  a  deed  conveying  a  right  of 
way,  of  all  damages  by  reason  of  the  location  and  construction  of  the  road, 
while  it  will  be  a  complete  defense  in  an  action  subsequently  brought  for 
damages  where  the  road  has  been  skilfully  constructed,1  cannot  be  pleaded  in 
an  action  in  which  the  negligence  of  the  company  is  in  issue.8 

d.  PAROL  LICENSES.  —  It  is  generally  held  that  a  parol  license  given  by 
the  plaintiff,3  or  his  ancestor,4  or  grantor,5  to  the  defendant  to  dam  or  divert 

the  watercourse,  unless  the  difficulty  and  ex- 
pense of  providing  such  a  passage  would  ex- 
ceed the  damage  caused  by  stopping  the  water- 
course, and  make  it  unreasonable  to  require 
the  road  to  be  so  constructed  and  maintained; 
and  in  such  cases  it  would  be  understood  that 
the  landowner  had  been  compensated  in  the 
award  of  damages  for  the  injury  caused  by 
stopping  the  watercourse.  Groton  v.  Haines, 
36  N.  H.  388. 

Where  a  Company,  by  the  Digging  of  a  Ditch 
Along  Its  Tracks,  Diverts  the  Flow  of  a  Natural 
Watercourse,  wholly  or  in  part,  to  the  injury  of 
an  adjoining  landowner,  it  is  no  defense  to  an 
action  to  recover  for  such  damages  that  the 
digging  of  the  ditch  was  necessary  for  the  pro 
tection  of  its  track,  or  that  the  ditch  was 
wholly  on  land  owned  by  it  in  fee.  Union 
Pac.  R.  Co.  v.  Dyche,  31  Kan.  120,  14  Am.  & 
Eng.  R.  Cas.  272. 

1.  Effect  of    Release.  —  Wallace    v.  Grand 
Trunk  R.  Co.,  16  U.  C.  Q.  B.  551. 

2.  A  Release  in  a  Deed  Conveying  a  Eight  of 
Way,  of  all  damages  by  reason  of  "  the  loca- 
tion and  completion  of  the  railroad,"  is  not  a 
bar  to  an  action  for  diverting  surface  water  out 
of  its  natural  course  and  throwing  it  on  the 
plaintiff's  adjoining  land.  St.  Louis,  etc.,  R. 
Co.  v.  Hurst,  25  111.  App.  98.  See  also  Spen- 
cer v.  Hartford,  etc.,  R.  Co.,  10  R.  I.  14. 

Previous  Judgment  Allowing  Prospective  Dam- 
ages.—  A  railroad  company  was  sued  for  tres- 
pass resulting  from  the  construction  of  its 
road,  and  the  parties  submitted  to  the  jury,  by 
agreement  entered  of  record,  the  question  of 
assessing  the  full  amount  "  of  past,  present, 
and  future  damages  from  matters  charged  in 
the  declaration,"  and  agreed  that  if  a  verdict 
was  found  for  the  plaintiff  a  judgment  should 
be  entered  thereon,  and  when  paid  no  further 
action  should  be  brought.  A  judgment  was 
entered  for  plaintiff  and  was  paid.  It  was  held 
that  this  was  a  bar  to  a  subsequent  suit 
brought  for  damages  to  plaintiff's  lands  by  the 
washing  of  mud  and  sediment  from  an  em- 
bankment onto  his  land.  Illinois  Cent.  R.  Co. 
v.  Allen,  39  111.  205. 

Reservation  of  Eight  to  Flow  Land.  —  In  Sell- 
«rs  v.  Texas  Cent.  R.  Co.,  81  Tex.  458,  48  Am. 
&  Eng.  R.  Cas.  77,  it  was  held  that  a  pur- 
chaser from  a  railroad  company  of  a  lot  sub- 
ject to  overflow,  caused  by  an  embankment 
kept  up  by  the  railroad  company  and  existing 
at  the  time  of  the  sale,  might  reasonably  pre- 
sume that  the  company  had  availed  itself  of 
competent  engineering  skill  and  had  so  con- 
structed its  works  as  not  to  impede  the  natural 
flow  of  the  water,  and  that  there  was  no  im- 
plied reservation  of  the  right  to  flood  the  lot  in 
case  of  freshets. 

3.  Parol  License  Not  a  Defense.  —  A  parol 
license  given  without  consideration  to  a  party 
to  build  a  dam  upon  the  land  of  the  licensor 


and  across  that  portion  of  a  stream  included 
within  its  boundaries,  is  not  an  equitable 
estoppel  operating  by  way  of  impediment  upon 
the  licensor  and  those  deriving  title  from  him. 
Babcock  v.  Utter,  ]  Keyes  (N.  Y.)  115. 

Where  the  licensor  verbally  promised  and 
agreed  with  the  licensees  "  that  if  they  would 
erect  a  good  custom  mill  [at  a  certain  point]  he 
would  give  them  the  privilege  of  flowing  his 
land  so  long  as  they  would  maintain  such 
mill,"  and  they,  relying  upon  said  promise 
and  agreement,  and  in  part  induced  thereby, 
erected  a  dam  and  made  large  expenditures 
upon  their  own  land  adjoining,  it  was  held 
that  said  agreement  amounted  to  a  license 
only,  and  was  revocable  even  after  execution. 
Johnson  v.  Skillman,  29  Minn.  95,  43  Am. 
Rep.  192. 

A  Court  of  Equity  Will  Not  Enforce  a  Parol 
License  to  Overflow  the  Lands  of  the  Licensor, 

even  in  favor  of  a  party  who,  instead  of  pro- 
curing a  license  by  deed,  has  acted  in  good 
faith  upon  the  parol  license,  and  made  val- 
uable improvements  upon  his  own  land,  which 
will  become  worthless  if  the  license  is  re- 
voked. Woodward  v.  Seely,  11  111.  157,  50  Am. 
Dec.  445. 

4.  Parol  License  to  Flood  Land  Given  by  An- 
cestor Not  Binding  on  Heir.  —  One  whose  land 
is  overflowed  by  a  mill-pond  has  a  light  to 
recover  for  the  damages  done  him,  notwith- 
standing his  ancestor  consented,  by  parol,  to 
the  erection  of  the  dam,  and  the  consequent 
overflow  of  his  land;  for  if  it  be  the  grant  of 
an  incorporeal  hereditament,  it  is  void  for 
want  of  a  deed;  if  a  mere  authority,  it  can  be 
revoked  and  ceases  with  the  life  of  the  grantor. 
Bridges  v.  Purcell,  1  Dev.  &  B.  L.  (iS  N.  Car.) 
492. 

5.  Foot  v.  New  Haven,  etc.,  Co.,  23  Conn. 
214. 

Injuries  from  Ditches  Dug  by  Plaintiff's  Permis- 
sion.—  A  company  should  provide  for  the 
egress  of  surface  water  without  unnecessary 
damage  or  injury  to  an  adjoining  landowner, 
or  prevent  its  flow  upon  his  land;  and  the  fact 
that  he  has  given  the  company  permission  to 
dig  a  ditch  along  a  wagon  road  on  his  prem- 
ises, to  carry  off  such  surface  water,  which 
proves  ineffectual  for  the  purpose,  will  not 
preclude  him  from  recovering  for  injury  to  his 
crops  resulting  from  the  original  wrongful  act. 
Jacksonville,  etc.,  R.  Co.  v.  Cox,  91  111  500. 

In  Utter  v.  Great  Western  R.  Co.,  17  U.  C. 
Q.  B.  392,  the  plaintiff  alleged  that  the  defend- 
ants so  negligently  constructed  their  railway, 
and  made  their  ditches,  etc.,  so  carelessly,  that 
they  caused  the  surface  water  on  each  side  of 
the  railway  crossing  the  plaintiff's  farm  to 
flow  out  of  the  ditches  and  injure  the  crops; 
that  to  remedy  this  the  plaintiff  gave  the  de- 
fendants permission  to  cut  a  ditch  leading 
from  their  ditches  across  the  plaintiff's  land  to 
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the  waters  of  a  stream,  cannot  be  successfully  pleaded  as  a  defense  to  an 
action  for  injuries  sustained  by  the  plaintiff  occurring  after  the  revocation  of 
the  license,  Such  a  license  being  an  interest  in  land  is,  under  the  statute  of 
frauds,  revocable  at  any  time,  and  will  not  protect  the  licensee  after  its  revo- 
cation.1 

Pennsylvania  Rule.  —  This  rule  does  not  seem,  however,  to  obtain  in  Pennsyl- 
vania. It  is  there  held  that  a  parol  license  to  erect  a  dam  by  which  the  lands 
above  will  be  covered  with  water,  when  executed  is  binding  upon  all  subse- 
quent purchasers  of  the  lands  affected,  such  license  being  revocable  before  its 
execution  but  not  afterwards;*  and  this  although  at  the  time  the  grantee 
purchased  the  property  the  dam  had  fallen  down  and  no  other  had  been 
erected  in  its  place.3 

^  Former  Recovery  — when  cause  of  Action  is  Entire.  —  When  an  injury 
caused  by  the  flooding  of  land  is  a  permanent  one  for  which  damages  might 
be  at  once  fully  recovered,  a  judgment  recovered  in  the  action  will  be  a  bar  to 
all  future  actions  to  recover  for  injuries  arising  from  the  same  cause;  *  and  the 
tact  that  in  the  former  action  the  jury  were  erroneously  instructed  not  to  take 
into  account  any  future  injury  by  reason  of  the  maintenance  of  the  injurious 
erection  does  not  alter  the  effect  of  the  judgment  as  an  adjudication  of  all 
questions  which  were  or  ought  to  have  been  tried  in  the  action.5 

Successive  Causes  of  Action.  —  On  the  other  hand,  where  damages  are  to  be 
recovered  by  successive  actions,  a  judgment  in  the  former  action  for  damages 
for  a  nuisance  arising  from  the  flooding  of  the  plaintiff's  land,  conclusively 
establishes  his  right  to  recover  subsequently  accruing  damages  for  a  continu- 
ance of  it.6  & 

/.  Statute  of  Limitations.  —  The  statute  of  limitations  is  a  proper  plea 
to  an  action  for  damages  for  overflowing  lands,  and  the  statute  commences  to 
run  from  the  time  the  injury  is  sustained.7 


a  lake;  that  they  began  to  make  such  ditch, 
but  completed  it  only  a  short  distance,  and 
made  it  of  insufficient  size,  so  that  it  brought 
down  the  water  upon  the  plaintiff's  land  and 
left  it  there.  It  was  held  that  upon  this  state 
of  facts  the  plaintiff  was  entitled  to  recover, 
for  although  the  defendants  might  not  have 
been  bound  to  make  the  ditch  at  all,  yet  as 
they  had  commenced  it  by  the  plaintiff's  per- 
mission they  were  liable  for  injury  caused  by 
their  carelessness  in  constructing  it. 

1.  See  the  title  Frauds,  Statute  of. 

2.  MrKellip  v.  Mcllhenny,  4  Watts  (Pa.)  317, 
28  Am.  Dec.  711.  See  also  Swartz  v.  Swartz^ 
4  Pa.  St.  353,  45  Am.  Dec.  697. 

3.  Campbell  v.  McCoy,  31  Pa.  St.  263. 

4.  Chicago,  etc.,  R.  Co.  v.  Maher,  91  111.  312. 
And  see  the  title  Damages,  vol.  8,  p.  684. 

5.  Stodghill  v.  Chicago,  etc.,  R.  Co.,  53  Iowa 
341- 

6.  Plate  v.  New  York  Cent.  R.  Co.,  37  N.  Y. 
472.    See  also  Mersereau  v.  Pearsall,  19  N.  Y. 
108;  Smith  v.  Elliott,  9  Pa.  St.  346;  Byrnes. 
Minneapolis,  etc.,  R.  Co.,  38  Minn.  212,  8  Am 
St.  Rep.  668. 

Former  Recovery  No  Bar.  —  A  recovery  of 
damages  for  injuries  from  the  overflowing  of 
the  same  land  by  the  same  railway  embank- 
ment not  supplied  with  the  necessary  culverts, 
etc.,  is  no  bar  to  a  recovery  for  damages 
caused  by  an  overflow  at  a  time  subsequent 
to  that  for  which  the  recovery  was  had. 
Clark  v.  Dyer,  81  Tex.  339. 

7.  Statute  Runs  from  Time  of  Injury  —  Alabama. 
—  Polly  v.  McCall,  37  Ala.  20. 

Arkansas.  —  St.     Louis,    etc.,    R.    Co.  v. 
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Morris,  35  Ark.  622;  Little  Rock,  etc.,  R.  Co. 
v.  Chapman,  39  Ark.  463,  43  Am.  Rep.  280; 
St.  Louis,  etc.,  R.  Co,  v.  Biggs,  52  Ark.  240] 
20  Am.  St.  Rep.  174;  St.  Louis,  etc.,  R.  Co.  v. 
Yarborough,  56  Ark.  612. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Riley,  25 
111.  App.  569. 

Iowa.  —  Van  Orsdol  v.  Burlington,  etc.,  R. 
Co.,  56  Iowa  470;  Miller  v.  Keokuk,  etc.,  R. 
Co.,  63  Iowa  680;  Haisch  v.  Keokuk,  etc., 
R.  Co.,  71  Iowa  606;  Sullens  v.  Chicago,  etc.. 
R.  Co.,  74  Iowa  659,  7  Am.  St.  Rep.  501;  Hunt 
v.  Iowa  Cent.  R.  Co.,  86  Iowa  15,  41  Am.  St. 
Rep.  473;  Willitts  v.  Chicago,  etc.,  R.  Co.,  88 
Iowa  281. 

Kansas.  —  Union  Trust  Co.  v.  Cuppy,  26 
Kan.  754. 

Missouri.  —  Culver  v.  Chicago,  etc.,  R.  Co., 
38  Mo.  App.  138;  Bunten  v.  Chicago,  etc.,  R. 
Co.,  50  Mo.  App.  414. 

Nebraska.  —  Omaha,  etc.,  R.  Co.  v.  Brown. 
29  Neb.  492. 

New  Hampshire.  —  Troy  v.  Cheshire  R.  Co., 
23  N.  H.  83,  55  Am.  Dec.  177. 

North  Carolina.  —  Spilman  v.  Roanoke  Nav. 
Co.,  74  N.  Car.  675. 

Canada.  —  Moison  v.  Great  Western  R.  Co.. 
14  U.  C.  Q.  B.  109;  Patterson  v.  Great  West- 
ern R.  Co.,  8  U.  C.  C.  P.  89;  Snure  v.  Great 
Western  R.  Co.,  13  U.  C.  Q.  B.  376. 

Where,  at  the  time  a  railway  embankment 
is  erected,  it  is  uncertain  whether  it  will  cause 
adjoining  land  to  be  overflowed  or  not,  and 
growing  crops  are  subsequently  overflowed  by 
reason  of  such  embankment,  the  statute  of 
limitations  begins  to  run,  not  from  the  time- 
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When  the  Injury  is  Single  and  the  damages  entire,  the  statute  begins  to  run 
from  the  date  when  the  injurious  character  of  the  erection  is  first  demonstrated.1 

When  the  Damage  Is  Continuous  the  statute  runs  from  the  date  of  each  successive 
injury.2 

g.  Necessity  of  Notice  or  Demand.  —  When  the  lessee  or  grantee  of 
land  continues  to  maintain  thereon  a  nuisance  of  a  nature  not  essentially 
unlawful,  erected  by  his  lessor  or  grantor,  he  is  liable  to  an  action  for  it  only 
after  notice  or  demand  to  reform  or  abate  it,  and  want  of  notice  may  be 
pleaded  as  a  defense.3 


the  embankment  was  erected,  but  from  the  time 
the  injury  occurred.  St.  Louis,  etc.,  R.  Co. 
v.  Yarborough,  56  Ark.  612. 

Where  a  recovery  is  sought  for  the  flowing 
of  lands,  occurring  during  the  preceding  two 
years,  the  fact  that  six  years  (period  of  lim- 
itation) have  passed  since  the  land  was  first 
overflowed  constitutes  no  bar  to  the  action. 
Hunt  v.  Iowa  Cent.  R.  Co.,  86  Iowa  15,  41 
Am.  St.  Rep.  473. 

Where  a  watercourse  is  dammed,  or  par- 
tially dammed,  by  the  defective  construction 
of  a  railroad  culvert,  so  that  water  is  thrown 
back  upon  the  plaintiff's  adjacent  land,  his  cause 
of  action  for  damages  on  account  of  such  ob- 
struction accrues  at  the  time  he  sustains  his 
damages,  and  the  statute  of  limitations  com- 
mences to  run  then,  and  not  before.  Union 
Trust  Co.  v.  Cuppy,  26  Kan.  754,  11  Am.  & 
Eng.  R.  Cas.  562. 

1.  When  the  Injury  Is  Single.  —  Patterson  v. 
Great  Western  R.  Co.,  8  U.  C.  C.  P.  89;  St. 
Louis,  etc.,  R.  Co.  v.  Morris,  35  Ark.  622; 
Haisch  v.  Keokuk,  etc..  R.  Co.,  71  Iowa  606. 

2.  When  the  Damage  Is  Continuous  —  A  rkan- 
sas. —  Little  Rock,  etc.,  R.  Co.  v.  Chapman,  39 
Ark.  463,  43  Am.  Rep.  280. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Riley,  25 
111.  App.  569. 

Iowa.  —  Sullens  v.  Chicago,  etc.,  R.  Co.,  74 
Iowa  659,  7  Am.  St.  Rep.  501;  Hunt  v.  Iowa 
Cent.  R.  Co.,  86  Iowa  15;  Willitts  v.  Chicago, 
etc.,  R.  Co.,  88  Iowa  281. 

North  Carolina.  —  Spilman  v.  Roanoke  Nav. 
Co.,  74  N.  Car.  675. 

Texas. — Clark  v.  Dyer,  81  Tex.  339. 

Canada.  —  Snure  v.  Great  Western  R.  Co., 
13  U.  C.  Q.  B.  376. 

Where  the  cause  of  action  as  stated  in  a 
petition  is  for  an  improper  construction  of  an 
embankment,  and  the  answer  and  reply  show 
that  the  real  issue  upon  which  the  case  was  to 
be  tried  was  the  failure  to  maintain  a  ditch 
under  the  embankment  to  carry  off  surface 
water,  the  cause  of  action  is  not  a  single  one, 
and  the  plaintiff  can  recover  for  the  damages 
sustained  during  the  five  years  preceding  the 
action.  Willitts  v.  Chicago,  etc.,  R.  Co.,  88 
Iowa  281. 

Where  the  damage  was  likely  to  be  of  yearly 
occurrence,  depending  upon  the  seasons,  and, 
on  that  account,  could  not  be  estimated  when 
the  obstruction  was  built,  it  was  held  that  the 
plea  of  the  statute  of  limitations,  based  on  the 
fact  that  the  action  was  not  begun  within  five 
years  after  the  obstruction  was  built,  was 
properly  taken  from  the  jury.  Sullens  v.  Chi- 
cago, etc.,  R.  Co.,  74  Iowa  659,  7  Am.  St.  Rep. 
501. 

The  defendant  built  its  roadbed  so  as  to 
obstruct  the  flow  of  water  from  an  upper  pro- 


713 


prietor,  but  abandoned  it,  and  it  was  cut 
through,  and  the  water  passed  off.  Afterwards 
the  defendant  built  another  bed  obstrucling 
the  flow,  for  which  suit  was  brought.  It  was 
held  that  the  statute  of  limitations  commenced 
to  run  at  the  completion  of  the  last  and  not  the 
first  obstruction.  Little  Rock,  etc.,  R.  Co.  v. 
Chapman,  39  Ark.  463.  17  Am.  &  Eng.  R. 
Cas.  51,  43  Am.  Rep.  280. 

Canadian  Statute.  —  The  10th  section  of  16 
Vict.,  c.  99,  enacts"  that  all  suits  for  indemnity 
for  any  damage  or  injury  sustained  by  any 
person  or  persons  whomsoever,  bv  reason  of 
the  said  railway,  shall  be  instituted  within  six 
calendar  months  next  after  the  time  of  such 
supposed  damage  sustained,  or  if  there  shall  be 
continuation  of  damage,  then  within  six  calen- 
dar months  next  after  the  doing  or  committing 
such  damage  shall  cease,  and  not  afterwards." 
In  Snure  v.  Great  Western  R.  Co.,  13  U.  C.  Q. 
B.  376,  it  was  held  that  the  effect  of  this  latter 
alternative  is  to  save  the  right  of  action  for  the 
whole  damage  where  the  suit  is  brought 
within  six  months  after  the  injury  has  ceased, 
and  that  the  action  is  saved  as  to  all  the  dam- 
ages so  long  as  the  injury  continues,  subject, 
of  course,  to  the  effect  of  the  general  statute 
of  limitations. 

3.  Necessity  of  Notice  or  Demand  —  United 
States. — Central  Trust  Co.  v.  Wabash,  etc., 
R.  Co.,  57  Fed.  Rep.  441,  and  cases  to  the  gen- 
eral principle  there  cited. 

Connecticut. — Johnson  v.  Lewis,  T3  Conn. 
307,  33  Am.  Dec.  405. 

Illinois.  —  Rouse  v.  Chicago,  etc.,  R.  Co.,  42 
111.  App.  421;  Peoria,  etc.,  R.  Co.  v.  Barton,  38 
111.  App.  469. 

Iowa.  —  State  v.  Robinson,  52  Iowa  228: 
Drake  v.  Chicago,  etc.,  R.  Co.,  63  Iowa  302, 
50  Am.  Rep.  746;  Willitts  v.  Chicago,  etc.,  R. 
Co.,  88  Iowa  281. 

Kansas.  —  Union  Trust  Co.  v.  Cuppy,  26 
Kan.  754. 

Massachusetts.  —  McDonough  v.  Gilman,  3 
Allen  (Mass.)  264,  80  Am.  Dec.  72. 

New  Hampshire.  —  Woodman  v.  Tufts,  9  N. 
H.  88. 

New  York. — Van  Duzer  v.  Elmira,  etc.,  R. 
Co.,  75  Hun  (N.  Y.)  487. 

Wisconsin.  —  Slight  v.  Gutzlaff,  35  Wis.  675, 
17  Am.  Rep.  476. 

The  purchasers  of  a  railroad  are  not  liable 
for  damages  done  to  an  adjoining  landowner 
by  having  his  lands  flooded  by  reason  of  a  de- 
fect in  the  construction  of  a  railroad  bridge, 
where  the  purchasers  have  had  no  notice  of  the 
defect,  and  no  request  has  been  made  to  make 
changes  therein.  Peoria,  etc.,  R.  Co.  v.  Bar- 
ton, 38  111.  App.  469. 

Where  a  dam  was  erected  and  land  flowed 
by  the  grantor  of  the  defendant,  the  latter  will 
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h.  Contributory  Negligence  —  (i)  In  Not  Preventing  or  Limiting  the 
Damage.  —  The  doctrine  is  well  established  that  when  one  is  injured  by 
another's  wrongful  act  or  negligence,  he  is  bound  to  make  reasonable  exertion 
and  use  ordinary  care  to  render  the  injury  as  light  as  possible.1  Accordingly, 
in  an  action  for  flooding  land,  if  it  appears  that  the  owner  of  the  property  by 
such  reasonable  precautions  as  a  person  of  ordinary  prudence  would  have 
employed,  when  the  water  was  thrown  upon  his  property,  could  have  diverted 
it  and  thus  limited  the  amount  of  the  damage  to  a  sum  materially  less  than 
that  actually  sustained  by  him,  he  is  only  entitled  to  recover  for  such  damages 
as  were  unavoidable.* 

Cutting  Ditches.  —  If  the  damage  could  have  been  prevented  or  limited  by  the 
cutting  of  a  ditch  upon  the  land  flooded,  the  landowner  would  be  guilty  of 
contributory  negligence  if  he  failed  to  so  protect  his  land,  provided  it  could 
have  been  done  at  a  moderate  cost  and  without  detriment  to  adjacent  lands.3 
But  he  would  not  be  required  to  do  so  where  the  cost  would  be  out  of  all 
proportion  to  the  amount  of  the  injury  suffered;4  nor  would  a  tenant  under 
an  ordinary  lease,  for  he  would  have  no  authority  to  make  such  change  or 
alteration  in  the  property  of  his  landlord.* 

(2)  In  Planting  Crops  upon  Land  Liable  to  Overflow.  —  Where  lands  are 
liable  to  frequent  overflows,  but  are  not  made  entirely  useless  for  agricultural 
purposes,  being  cultivated  with  varying  results  each  year,  and  the  damages 


not  be  liable  for  damages  in  continuing  the 
dam  and  flowing  the  land  as  before,  except  on 
notice  of  damage  and  request  to  remove  the 
nuisance  or  withdraw  the  water.  Woodman 
v.  Tufts,  9  N.  H.  88. 

A  company  acquiring  a  road  already  con- 
structed is  not  liable  for  overflowing  land  by 
reason  of  the  negligent  manner  in  which 
ditches  were  cut,  in  the  absence  of  evidence 
that  any  demand  had  been  made  upon  it  to 
abate  the  nuisance.  Rouse  v.  Chicago,  etc., 
R.  Co.,  42  111.  App.  421. 

Otherwise  where  the  company's  officers  must 
have  been  fully  informed  of  the  injury  com- 
plained of.  Willitts  v.  Chicago,  etc.,  R.  Co., 
88  Iowa  281. 

Notice  a  Question  of  Fact.  —  Where  a  railroad 
company  buys  an  existing  road,  and  at  a  point 
thereon  an  embankment  and  bridge  are  con- 
structed so  as  to  interfere  with  the  flow  of 
water  in  times  of  very  high  freshets,  it  is  a 
question  for  the  jury  whether  the  company 
was  chaiged  with  notice  of  the  imperfect  con- 
struction of  the  bridge  and  embankment  be- 
fore the  happening  of  a  flood  to  test  its  defective 
character.  Van  Duzer  v.  Elmira,  etc.,  R.  Co., 
75  Hun  (N.  Y.)  487. 

When  Notice  Is  Not  Necessary.  —  Where  the 
grantee  of  an  easement  discovers  a  nuisance 
in  connection  therewith,  and  abates  it,  but 
afterwards  permits  it  to  arise  again,  he  is  liable 
to  an  action  therefor  without  notice  to  abate 
it,  even  though  it  was  created  originally  by 
his  grantor.  Drake  v.  Chicago,  etc.,  R.  Co., 
63  Iowa  302,  50  Am.  Rep.  746. 

Railway  Clauses  Consolidation  Act.  — An  action 
will  not  lie  for  injury  to  land  from  the  insuffi- 
ciency of  a  culvert  constructed  by  a  railway 
company,  where  no  complaint  has  been  made 
by  the  owner  of  the  land  of  the  insufficiency 
of  the  culvert  and  no  application  made  to  the 
justices  for  additional  accommodation  works 
within  the  five  years  limited  by  the  Railways 
Clauses  Consolidation  Act  of  1845,  §  73. 
Colley  v.  London,  etc.,  R.  Co.,  5  Exch.  Div. 


277,  49  L.  J.  Exch.  Div.  575,  42  L.  T.  N.  S. 

807. 

1.  Austin,  etc.,  R.  Co.  v.  Anderson,  85  Tex. 

88. 

Plaintiff  Contributing  to  His  Own  Injury.  —  A 

railroad  company  cut  ditches  along  its  r'ght  of 
way,  and  the  water  which  it  turned  into  ihem 
together  with  the  water  turned  in  by  the  plain- 
tiff and  others  overflowed  the  plaintiff's  land. 
It  was  held  that  the  railroad  company  was  not 
liable  if  the  water  which  it  alone  turned  into 
the  ditches  would  not  have  overflowed  the 
land.  Illinois  Cent.  R.  Co.  v.  Heisner,  45  III. 
App.  143. 

2.  Galveston,  etc.,  R.  Co.  v.  Borsky,  2  Tex. 
Civ.  App.  545;  Chase  v.  New  York  Cent.  R. 
Co.,  24  Barb.  (N.  Y.)  273. 

3.  Austin,  etc.,  R.  Co.  v.  Anderson,  85 
Tex.  88. 

4.  Galveston,  etc.,  R.  Co.  v.  Borsky,  2  Tex. 
Civ.  App.  545. 

5.  Kankakee,  etc.,  R.  Co.  v.  Horan.  23  111. 
App.  259;  Galveston,  etc.,  R.  Co.  v.  Borsky,  2 
Tex.  Civ.  App.  545. 

Failure  to  Remove  Sand-bar  Not  Contributory 
Negligence.  —  A  railroad  company  negligently 
constructed  a  culvert  which  diverted  a  stream 
of  water  from  its  channel  and  threw  up  a 
gravel  bar  on  the  plaintiff's  land,  for  which  the 
company  paid  him  damages.  Subsequently 
his  land  was  flooded  again,  and  the  presence  of 
the  gravel  bar  increased  the  damage  by  throw- 
ing the  current  still  farther  out  of  the  natural 
course.  It  was  held  that  the  owner  of  the  land 
was  under  no  obligation  to  remove  the  gravel 
so  deposited  thereon  by  reason  of  his  having 
received  compensation  for  his  damage,  and 
that  his  neglect  to  remove  such  gravel  bar  did 
not  preclude  an  action  by  him  for  damages 
done  by  a  subsequent  flood  in  consequence  of 
the  improper  and  unskilful  location  and  con- 
struction of  the  culvert  by  the  company, 
although  such  gravel  bar  may  have  had  some 
effect  in  deflecting  the  course  of  the  flood. 
Easterbrobk  v.  Erie  R.  Co.,  51  Barb.  (N.  Y.)  94. 
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are  such  as  can  be  apportioned  from  time  to  time,  it  is  held  that  it  is  not 
contributory  negligence  on  the  part  of  the  landowner  to  continue  planting 
crops  on  the  lands  so  subject  to  overflow.1  It  has  been  held  otherwise,  bow- 
ever,  where  from  the  nature  of  the  case  it  is  certain  that  the  crops  so  planted 
will  be  destroyed.2 

(3)  In  Erecting  Buildings,  etc.  —  If  the  landowner  erects  buildings  or 
places  personal  property  upon  lands  subject  to  overflow,  it  seems  that  he  is 
guilty  of  contributory  negligence  and  cannot  recover  if  the  property  be  sub- 
sequently injured  or  destroyed  by  a  flood.3  This  has  been  distinguished  from 
the  planting  of  crops,  on  the  ground  that  where  the  land  has  been  used  in  the 
ordinary  course  of  agriculture,  the  owner  has  no  option  but  to  cultivate  or 
abandon  it;  while  he  may  place  his  buildings  or  personal  property  elsewhere 
and  recover  for  the  loss  of  use  of  his  land.4 

6.  Evidence  —  a.  In  Respect  to  Defendant's  Liability  —  (i)  Nature 
and  Effect  of  the  Obstruction.  —  Upon  the  question  of  the  defendant's  liabil- 
ity, it  is  proper  to  admit  testimony  concerning  the  nature  and  effect  of  an 
obstruction  in  a  stream.5 


1.  Planting  Crops  upon  Land  Liable  to  Over- 
flow.—  Ohio,  etc.,  R.  Co.  v.  Singletary,  34  111. 
App.  425;  Emery  v.  Raleigh,  etc.,  R.  Co.,  102 
N.  Car.  209.  11  Am.  St.  Rep.  727;  Knight  v. 
Albemarle,  etc.,  R.  Co.,  111  N.  Car.  80;  Clark 
v.  Dyer,  81  Tex.  339. 

2.  Willilts  v.  Chicago,  etc.,  R.  Co.,  88  Iowa 
281. 

3.  Location  of  Brickyard  on  Flooded  Lands  May 
Constitute    Contributory    Negligence.  —  In  an 

action  for  damages  from  overflowing  land  on 
which  the  plaintiff  had  a  brickyard,  the  over- 
flow being  alleged  to  result  from  the  inability 
of  waterwa>s  under  a  railroad  bridge  built  by 
the  defendant  to  carry  off  the  water  in  times  of 
heavy  rainfall,  it  appeared  that  at  the  time  the 
plaintiff  placed  his  brickyard  on  the  premises 
the  land  in  question  had  been  overflowed  at 
an  average  of  four  years  in  five,  which  the 
plaintiff  admitted  he  knew.  It  was  held  that 
in  locating  his  brickyard  thus  with  a  full 
knowledge  of  the  facts  he  was  guilty  of  con- 
tributory negligence,  and  the  railroad  com- 
pany was  thus  released  from  responsibility. 
Emry  v.  Raleigh,  etc.,  R.  Co.,  109  N.  Car. 
S89. 

If  a  Railroad  Company  Ha3  Been  in  the  Habit 
of  Running  the  Waste  Water  from  a  Tank  upon 
a  Street,  a  party  cannot  acquire  a  right  of 
action  against  the  company  by  going  upon  the 
street  under  permission  from  the  city  council 
and  piling  lumber  there  in  such  a  manner  that 
the  water  from  the  tank  will  flow  upon  it. 
Neither  the  plaintiff  nor  the  defendant  had  any 
right  so  to  use  the  street,  and  neither  can  ac- 
quire any  right  against  the  other  for  losses 
consequent  upon  such  unlawful  use.  Chicago, 
etc.,  R.  Co.  v.  Hoag,  90  111.  339. 

A  Tenant  Voluntarily  Leasing  Premises  Which 
Are  Subject  to  Overflow  cannot  recover  damages 
for  the  loss  of  crops  and  injury  to  personal 
property  thereon  by  water.  Chicago,  etc.,  R. 
Co.  v.  Smith,  17  111.  App.  58. 

Contributory  Negligence  by  Third  Parties.— 
Altera  railroad  company  had  so  constructed 
its  road  as  to  overflow  in  times  of  rain  certain 
lowlands,  the  owner  of  the  lands  constructed 
cattle-sheds  thereon  and  contracted  with  the 
plaintiff  to  shed  and  feed  his  cattle  therein. 
In  an  action  against  the  railroad  for  injury  to 
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cattle  by  water,  it  was  held  that  the  plaintiff 
had  no  cause  of  action,  the  cattle  being  there 
only  under  the  contract  with  the  owner  of  the 
premises,  to  whom  alone,  if  to  any  one,  there 
was  any  liability,  and  that  the  landowner  was 
guilty  of  contributory  negligence  in  having 
placed  the  cattle  where  they  were  thus  ren- 
dered liable  to  injury.  Toledo,  etc.,  R.  Co.  v. 
Hunter,  50  111.  325. 

4.  Knight  v.  Albemarle,  etc.,  R.  Co.,  111  N. 
Car.  80. 

5,  Evidence  —  Character  and  Effect  of  Obstruc- 
tion in  Stream. —  In  Omaha,  etc.,  R.  Co.  v. 
Brown,  29  Neb.  492,  the  testimony  of  witnesses 
tended  to  show  that  the  piers  of  the  bridge 
were  twenty  feet  apait  from  centre  to  centre; 
that  prior  to  the  construction  of  the  bridge, 
floods  had  occurred  in  the  river,  overflowing 
the  bottom  lands,  and  that  driftwood  fre- 
quently at  such  times  floated  down  the  river, 
and  was  liable  to  lodge  against  any  obstruc- 
tion, and  that  in  the  breaking  up  of  the  ice  in 
each  spring  cakes  of  ice  more  than  twenty  feet 
square  frequently  floated  down,  which  could 
not  go  between  the  piers  unless  broken  up. 
It  was  held  that  this  testimony  was  proper  for 
the  jury  to  consider  in  connection  with  the 
testimony  of  experts  in  substance  that  the 
bridge  at  the  time  of  its  consttuction  was  a 
prudent,  safe,  and  proper  constructu re.  See 
to  same  effect  Omaha,  etc.,  R.  Co.  v.  Standen, 
29  Neb.  622. 

Evidence  that  Another  Bailroad  Had  Used  a 
Larger  Culvert  Admissible.  —  Where  the  issue 
was  as  to  whether  a  culvert  was  of  proper  size, 
and  the  defendant  railroad  company  examined 
as  its  witness  an  expert,  who  stated  that  he 
built  the  culvert,  and  it  was  the  largest  one  he 
had  ever  built,  it  was  held  proper  to  permit  the 
plaintiff  to  show  that  another  corporation  had 
built  a  larger  culvert  over  the  same  stteam,  a 
short  distance  below  the  culvert  in  contro- 
versy. Emery  v.  Raleigh,  etc.,  R.  Co.,  102  N. 
Car.  209,  11  Am.  St.  Rep.  727. 

The  Reputation  for  Intelligence  and  Skill  of  a 
Civil  Engineer,  under  whose  direction  a  culvert 
was  built,  cannot  be  shown  in  evidence  on  the 
trial  of  an  issue  as  to  whether  the  culvert  was 
in  fact  so  constructed  as  to  carry  off  the  water 
except  in  cases  of  excessive  rainfalls.  Emery 
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Expert  Testimony.  —  When  the  question  whether  the  structure  caused  the 


v.  Raleigh,  etc.,  R.  Co.,  102  N.  Car.  209,  11 
Am.  St.  Rep.  727. 

Evidence  of  Subsequent  Enlargement  of  Culverts 
Inadmissible. —  In  a  suit  for  damages  from  an 
overflow  upon  the  plaintiff's  lands,  caused  by 
an  insufficient  culvert  in  a  railroad  track,  it  is 
error  to  admit  evidence  against  the  railroad 
company  that  in  reconstructing  the  track  after 
the  overflow  the  culverts  were  improved  in 
construction  and  capacity.  Gulf,  etc.,  R.  Co. 
v.  McGowan,  73  Tex.  355;  Texas,  etc.,  R.  Co. 
v.  Burns,  4  Tex.  L.  Rev.  54.  See  also  Morse  v. 
Minneapolis,  etc.,  R.  Co.,  30  Minn.  465. 

The  construction  of  the  new  bridge  in  a 
manner  different  from  the  old  one  is  an  admis- 
sion that  the  first  one  was  inadequate,  but  it 
cannot  be  taken  as  an  admission  that  its 
construction  was  attended  with  negligence. 
Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo.  442; 
Brehm  v.  Great  Western  R.  Co.,  34  Barb.  (N. 
Y.)  276;  West  Chester,  etc.,  R.  Co.  v.  Mc- 
Elwee,  67  Pa.  St.  314. 

But  in  Chicago,  etc.,  R.  Co.  v.  Barnes,  10 
Ind.  App.  460,  the  admission  of  evidence  of 
repairs  of  defects,  made  after  the  occurrence 
of  an  accident,  was  held  proper  because  the  ap- 
pellant had  put  a  witness  on  the  stand  who 
testified  that  a  plat  or  picture  of  the  bridge 
and  surroundings,  prepared  by  himself,  and 
introduced  in  evidence,  was  correct,  and  that 
the  conditions  were  the  same  in  December, 
1893,  when  it  was  prepared,  as  in  July,  1892, 
the  time  of  the  flood.  The  evidence  of  appel- 
lee, to  which  objection  was  made,  was  directly 
in  rebuttal  of  this  testimony. 

Non-denial  of  Liability.  —  Evidence  is  admis- 
sible that  the  defendant's  officers,  in  discussing 
at  different  interviews  with  the  plaintiff  his 
claim  for  damages,  did  not  at  any  time  deny 
the  defendant's  liability.  Proctor  v.  Old  Col- 
ony R.  Co.,  154  Mass.  251. 

Water  as  High  Below  Dam  as  Above.  —  In  an 
action  for  damages  from  back  water,  caused 
by  the  defendant's  dam,  it  was  held  competent 
for  the  defendant  to  show  that  below  the  dam 
the  banks  of  the  stream  were  high  and  close 
together,  so  that  when  the  water  rose,  during 
floods,  in  the  dam,  the  water  was  as  high  be- 
low as  above  it.  Rucker  v.  Athens  Mfg.  Co., 
54  Ga.  84.  See  also,  in  the  case  of  a  railroad 
bridge,  Hodge  v.  Lehigh  Valley  R.  Co.,  56 
Fed.  Rep.  195. 

Variance  Between  Allegation  and  Proof.  — In  an 
action  for  destruction  of  crops,  where  the 
specific  act  alleged  in  the  petition  is  the  negli- 
gent construction  of  the  roadbed  adjoining  the 
lands  upon  which  the  crops  were  growing,  evi- 
dence that  the  defendant's  roadbed  was  negli- 
gently constructed  at  a  point  six  or  seven 
miles  above  the  plaintiff's  farm,  which  caused 
the  water  to  flow  back  across  the  channel  of  the 
river  and  onto  the  plaintiff's  land,  is  inadmissi- 
ble. Gulf,  etc.,  R.  Co.  v.  McGowan,  (Tex.  1888) 
8  S.  W.  Rep.  57,  34  Am.  &  Eng.  R.  Cas.  210. 

Documentary  Evidence.  —  Where  a  landowner 
sues  for  damages  to  his  land,  caused  by  the  de- 
fendant company's  opening  a  ditch  along  its 
track,  it  is  error  to  refuse  a  deed  offered  by  the 
company  as  evidence,  which  shows  that  the 
right  of  way  was  granted  under  terms  giving 
it  the  same  rights  as  if  the  right  of  way  had 
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been  condemned;  because  if  the  ditching  was 
a  necessary  incident  to  the  construction  and 
operation  of  the  road,  the  release  in  the  deed 
would  constitute  a  good  defense.  St.  Louis, 
etc.,  R.  Co.  v.  Hurst,  14  111.  App.  419. 

Photographs.  —  A  photograph  representing  a 
large  washout  by  the  water  at  a  place  in  the 
track  of  a  flood,  caused  by  the  breaking  away 
of  a  reservoir  dam,  is  inadmissible  for  the  pur- 
pose of  showing  the  course,  effect,  and  quan- 
tity of  water  thus  escaping,  as  well  as  the 
volume  of  water  in  the  reservoir  at  the  time 
the  dam  gave  way,  in  the  absence  of  evidence 
of  the  condition  of  this  gorge  before  the  dam 
gave  way,  or  the  difference  in  level  between 
the  dam  and  the  gorge,  and  between  the  gorge 
and  the  premises  injured,  or  of  the  nature  of 
the  surface  between  the  dam  and  the  prem- 
ises injured,  aside  from  what  the  photograph 
itself  would  show.  Verran  v.  Baird,  150  Mass. 
141. 

Sufficiency  of  Evidence. —  In  Dallas,  etc.,  R. 
Co.  v.  Kinnard,  (Tex.  1892)  18  S.  W.  Rep.  1062, 
the  plaintiff  introduced  proof  to  show  that  the 
flooding  of  his  land  was  caused  by  an  embank- 
ment which  was  constructed  by  the  defendant 
across  a  stream,  without  sufficient  openirgs; 
that  for  thirty  years  before  the  embankment 
was  built  the  lands  had  never  been  flooded 
but  once,  and  then  at  a  time  of  an  unusual 
rain,  but  since  the  embankment  was  built  the 
lands  were  overflowed  every  time  there  was  a 
rain  which  amounted  to  anything.  The  de- 
fendant introduced  evidence  to  show  that  the 
openings  in  the  embankment  were  sufficient, 
even  in  times  of  high  freshets,  and  that  the 
land  was  subject  to  overflow  before  ihe  em- 
bankment was  built.  Upon  an  appeal  from  a 
verdict  in  favor  of  the  plaintiff  the  judgment 
was  not  disturbed. 

In  trespass  on  the  case  for  wrongfully  and 
injuriously  building  an  embankment  on  the  de- 
fendant's own  land,  so  as  to  cause  an  obstruc- 
tion and  reflow  of  water  on  the  plaintiff's  land,  it 
is  not  error  to  refuse  the  introduction  of  testi- 
mony on  the  part  of  the  defendant  that  the  drain 
constructed  by  the  defendant  to  carry  the 
water  from  the  land  of  the  plaintiff  was  such 
a  drain  as  is  usual  and  customary  to  be  con- 
structed at  such  embankments  on  railroads 
generally,  and  has  been  found  sufficient  for 
the  purposes  of  carrying  off  the  water  at  like 
places.  Beaty  z.  Baltimore,  etc.,  R.  Co.,  6 
W.  Va.  388. 

In  an  action  for  obstructing  a  stream,  where 
the  evidence  shows  that  the  only  obstruction 
was  a  sill  ten  inches  square  placed  by  the  de- 
fendant railroad  across  the  bottom  of  the  chan- 
nel, that  the  stream  had  been  obstructed  at  a 
point  below  to  such  an  extent  as  to  cause  sand 
to  accumulate  and  bury  the  sill  some  four  feet 
under  it,  and  that  this  filling  of  the  stream  had 
caused  the  overflow,  a  verdict  against  the  de- 
fendant will  be  set  aside  as  against  the  evi- 
dence. Southwestern  R.  Co.  v.  Lee.  47  Ga. 
380. 

That  Lands  Above  and  Below  the  Injured  l»wk 

the  subject  of  litigation  had  suffered  by  the 
overflow  although  the  disturbing  cause  com- 
plained of  was  not  present,  is  incompetent  to 
negative  the  testimony  of  witnesses  that  by  the 
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injury  complained  of  calls  for  special  knowledge  and  skill,  the  testimony  of 
experts  is  admissible.1 

Nonexpert  Testimony.  —  But  ordinary  witnesses  are  usually  required  to  state 
rely  the  facts,  and  cannot  be  permitted  to  give  their  opinions  as  to  whether 


mer 


the  overflow  was  caused  by  the  defendant's  act  or  not.2 

(2)  Character  of  the  Flood — Proof  of  Prior  Floods.  —  When  the  question  of 
*  liability  turns  upon  the  character  of  the  flood,  evidence  may  be  introduced  of 
other  floods  occurring  prior  to  the  one  in  question  for  the  purpose  of  determin- 
ing whether  the  latter  was  such  as  ought  by  the  exercise  of  ordinary  foresight 
to  have  been  anticipated.3 

Proof  of  Subsequent  Floods.  —  And  in  connection  with  such  evidence  it  has  been 
held  proper  to  admit  proof  of  floods  subsequent  to  the  one  in  question.4 
b.  In  Respect  to  the  Amount  of  Damage.  —  For  the  purpose  of 


embankment  of  the  railway  the  waters  had 
been  collected  into  a  culvert  and  the  increased 
flow  caused  thereby  had  washed  away  ihe  soil 
and  injured  the  crops  upon  which  the  current 
was  thrown.  Gulf,  etc.,  R.  Co.  v.  Locker,  78 
Tex.  279. 

1.  Expert  Testimony.  —  In  actions  to  recover 
damages  for  the  flooding  of  lands,  expert  testi- 
mony is  admissible  to  show  the  laws  of  alluvial 
streams,  the  cause  and  manner  of  the  growth 
of  deposits  of  sediment,  and  the  effect  of  such 
deposits  upon  streams  in  a  long  course  of 
years,  in  a  case  where  the  channel  of  a  stream 
has  been  obstructed.  Ohio,  etc.,  R.  Co.  v. 
Neutzel,  143  111.  46;  Ohio,  etc.,  R.  Co.  v. 
Webb,  142  111.  404.  See  generally  the  title 
Expert  and  Opinion  Evidence,  vol.  12,  p.  414. 

In  St.  Louis,  etc.,  R.  Co.  v.  Lyman,  57  Ark. 
512,  it  was  held  error  to  have  rejected  the 
testimony  of  an  expert  offered  by  the  defendant 
to  show  that  it  was  not  possible  for  the  defend- 
ant's embankment  to  back  water  over  the 
plaintiff's  land,  situated  at  the  distance  it  was 
from  such  embankment. 

2.  Nonexpert  Opinion  Evidence.  —  A  nonexpert 
witness  cannot  be  asked  whether  an  outlet 
of  one  hundred  feet  in  a  railway's  roadbed  is 
sufficient  to  carry  off  the  water  of  a  certain 
stream  in  time  of  ordinary  flood,  since  the 
question  calls  for  an  answer  requiring  special 
knowledge  and  skill.  Kansas  City,  etc.,  R. 
Co.  v.  Cook,  57  Ark.  387. 

The  opinion  of  a  nonexpert  witness  that  an 
overflow  was  caused  by  a  railway  embank- 
ment is  inadmissible  where  it  does  not  appear 
that  the  facts  upon  which  his  opinion  was 
based  could  not  have  been  sufficiently  de- 
scribed to  the  jury.  St.  Louis,  etc.,  R.  Co.  v. 
Yarborough,  56  Ark.  612. 

In  an  action  to  recover  damages  from  a  boom 
company  for  the  loss  of  property  resulting 
from  an  ice-jam  and  flood,  alleged  to  have 
been  due  to  the  existence  of  the  dam  and  piers 
of  the  company,  the  opinion  of  a  witness  as  to 
the  cause  of  the  ice-jam  was  inadmissible, 
though  he  had  lived  by  the  side  of  the  boom  for 
years  and  though  he  knew  the  condition  of 
the  river  before  the  boom  was  built.  Shaw  v. 
Susquehanna  Boom  Co.,  125  Pa.  St.  325. 

Cases  Admitting  Opinion  Evidence.  —  In  Inter- 
national, etc.,  R.  Co.  v.  Klaus,  64  Tex.  293, 
where  one  issue  was  whether  a  bridge  con- 
structed by  a  railway  company  across  a  stream 
had  been  so  unskilfully  constructed  as  to  cause 
the  waters  of  the  stream  to  overflow,  unskilled 


witnesses  familiar  with  the  bridge  structure 
and  the  facts  connected  with  the  overflow  were 
permitted  to  give  their  opinion  as  to  whether 
the  bridge,  on  account  of  being  improperly 
constructed,  caused  the  damage,  and  to  state 
in  that  connection  the  facts  within  their  knowl- 
edge. See  also  McPherson  v.  St.  Louis,  etc., 
R.  Co.,  97  Mo.  253. 

In  Porter  v.  Pequonnoc  Mfg.  Co.,  17  Conn. 
249,  witnesses  who  had  long  been  familiar 
with  a  particular  region,  its  streams  and  the 
rainfall,  were  permitted  to  give  their  opinions 
upon  the  question  whether  a  dam  across  a 
stream  had  not  been  raised  so  high  as  to  be 
unsafe.  See  also  Gonzales  College  v.  Mc- 
Hugh,  21  Tex.  256;  Carroll  v.  Welch,  26  Tex. 
147. 

Evidence  of  Notice  to  Abate  Nuisance.  —  In  an 

action  against  a  railroad  company  to  recover 
damages  from  an  overflow  of  land  resulting 
from  the  negligence  of  the  defendant  in  con- 
structing an  embankment  without  sufficient 
outlets  for  the  escape  of  the  water,  testimony 
that  notice  was  given  to  the  defendant's  road- 
master  to  remove  the  alleged  nuisance  is  in- 
admissible where  the  question  of  notice  is  not 
an  issue  in  the  case,  and  where  it  does  not 
appear  that  the  roadmaster  was  a  proper  agent 
to  whom  notice  could  be  given.  St.  Louis,  etc., 
R.  Co.  v.  Lyman,  57  Ark.  512. 

3.  Proof  of  Prior  Floods.  —  Evidence  of  an 
overflow  occurring  on  the  line  of  a  railroad  a 
few  years  prior  to  the  building  of  the  same,  fol- 
lowed by  two  other  overflows  occurring  after 
the  road  was  built  and  within  nine  months  of 
each  other,  tends  so  strongly  to  the  conclusion 
that  such  overflows  might  reasonably  have 
been  expected,  that  a  verdict  for  damages 
caused  by  an  insufficient  culvert  damming  up 
the  water  and  destroying  crops  will  not  be  set 
aside.  Sabine,  etc.,  R.  Co.  v.  Hadnot,  67  Tex. 
5°3- 

4.  Proof  of  Subsequent  Floods.  —  Gulf,  etc.,  R. 
Co.  v.  Holliday,  65  Tex.  512. 

Proof  that  Bridge  Abutments  Would  Pass 
Ordinary  Floods.  —  Where  a  company  is  sued 
for  negligently  building  a  bridge  with  an  em- 
bankment on  either  side,  so  as  to  throw  water 
back  on  the  land,  it  is  error  to  reject  evidence 
offered  by  the  company  to  the  effect  that  the 
abutments  of  the  bridge  were  properly  and 
skilfully  placed  and  sufficient  to  discharge 
water  in  time  of  ordinary  floods,  inasmuch  as 
the  company  is  not  liable,  if  it  appears  that 
the  bridge  was  properly  constructed,  for  any 
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ascertaining  the  damage  sustained  by  the  plaintiff  it  is  proper  to  admit  testi- 
mony as  to  the  effect  of  the  water  upon  the  land  overflowed.' 

The  Opinions  of  Witnesses  as  to  the  probable  yield  2  and  value  3  of  the  crop 
injured  or  destroyed  are  admissible  to  assist  the  jury  in  arriving  at  a  proper 
estimate  of  the  damage. 

III.  Property  Rights  in  Things  Carried  Away  by  Floods.  —  When  one's 
personalty  is  swept  away  by  a  flood  without  his  fault  or  neglect,  and  deposited 


flooding  caused  by  the  embankment.  Conhoc- 
ton  Stone  Road  Co.  v.  Buffalo,  etc.,  R.  Co.,  3 
Hun  (N.  Y  )  523. 

I.  Evidence  in  Respect  to  the  Damage  Sustained. 

—  Evidence  that  an  attempt  was  made  to  raise 
a  crop  on  the  damaged  land,  and  that  the  crop 
was  drowned  jut  by  the  nuisance,  is  admissible 
as  tending  to  show  that  the  yearly  value  of  the 
land  was  affected  by  the  nuisance.  Georgia 
R.,  etc.,  Co.  v.  Berry,  78  Ga.  744. 

It  is  competent  for  the  plaintiff's  witnesses, 
in  givingtheir  estimates  of  the  value  of  his  land 
before  and  after  the  acts  complained  of,  to  state 
that  the  land,  after  being  flooded,  became 
baked,  and  broke  up  in  clods,  and  was  foul 
with  weeds,  as  showing  the  effect  of  the  over- 
flow upon  the  land.  Noe  v.  Chicago,  etc.,  R. 
Co.,  76  Iowa  360. 

Where  a  declaration  alleged  that  the  defend- 
ant caused  water  to  overflow  the  plaintiff's 
meadow,  and  thereby  rendered  it  spongy  and 
impassable,  and  he  was  deprived  of  the  use  of 
his  meadow,  evidence  was  admissible  to  show 
that  his  muck  bed  in  the  meadow  was  made 
inaccessible  by  the  flowage.  Johnson  v.  At- 
lantic, etc.,  R.  Co.,  35  N.  H.  569,  69  Am.  Dec. 
560. 

Where  the  Action  Is  for  Flooding  Growing 
Cotton,  evidence  that  the  plaintiff  only  gathered 
one  and  a  half  bales  where  he  otherwise  would 
have  gathered  three  and  a  half  bales  is  not 
admissible  for  the  purpose  of  showing  the 
amount  of  damages,  unless  it  is  followed  up 
by  other  evidence,  showing  the  cost  of  matur- 
ing the  cotton  after  the  time  of  flooding,  and 
putting  it  in  the  market.  International,  etc., 
R.  Co.  v.  Pape,  73  Tex.  501. 

Testimony  to  the  Condition  of  Adjoining  Land, 
as  bearing  upon  that  alleged  to  have  been  in- 
jured, should  not  be  allowed  unless  the  con- 
dition of  the  two  places  with  respect  to  pro- 
ductiveness should  be  proved  in  every 
materia!  particular.  It  is  not  sufficient  that 
they  were  contiguous  and  of  the  same  eleva- 
tion. Green  v.  Taylor,  etc.,  R.  Co.,  79  Tex. 
604.. 

Price  of  Adjoining  Land.  —  In  an  action  for  in- 
jury done  to  land  by  the  breaking  of  a  culvert, 
testimony  as  to  the  price  for  which  adjacent 
land  sold  four  years  afterwards,  by  a  witness 
who  had  but  slight,  after-acquired  knowledge 
of  the  land,  was  held  competent.  Gentry  v. 
Richmond,  etc.,  R.  Co.,  38  S.  Car.  284. 

Where  Crops  Destroyed  Constitute  an  Element  of 
Damage,  the  plaintiff  may  properly  testify  that 
he  planted  the  crops  under  the  assurance  of 
the  company's  officers  that  the  defect  causing 
the  overflow  would  be  remedied  Willitts  v. 
Chicago,  etc.,  R.  Co.,  88  Iowa  2S1. 

2.  Opinion  as  to  Yield  of  Crop  Admissible.  — 
Georgia  R.,  etc.,  Co.  v.  Berry,  78  Ga.  744. 

In  Gulf,  etc.,  R.  Co.  v.  Nicholson,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  54,  it  was  held  that 
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there  was  no  merit  in  an  assignment  of  error 
that  "  the  court  erred  in  permitting  plaintiff 
and  his  witnesses  to  testify  to  the  probable 
yield  of  the  crops  growing  upon  the  premises 
in  question  if  they  had  not  been  injured,  be- 
cause the  same  was  conjectural  and  too  uncer- 
tain to  predicate  a  measure  of  damage  upon." 

In  an  action  for  damages  to  growing  crops, 
opinions  of  competent  witnesses  in  reference 
to  the  extent  of  the  injury  and  the  value  of 
the  growing  crops  may  be  received,  and  also 
the  average  product  or  yield  of  like  crop* 
under  similar  conditions,  and,  within  reason- 
able limitations  as  to  lime,  the  average  market 
value  of  such  grain,  less  the  expense  of 
harvesting  and  marketing.  Lommeland  v.  St. 
Paul,  etc.,  R.  Co.,  35  Minn.  412,  26  Am.  & 
Eng.  R.  Cas.  596. 

3.  Opinion  as  to  Value  of  Crop  Admissible  — 
Opinion  Evidence.  —  Gulf,  etc.,  R.  Co.  v.  Cal- 
houn, (Tex.  Civ.  App.  1893)  24  S.  W.  Rep.  362; 
Galveston,  etc.,  R.  Co.  v.  Borsky,  2  Tex.  Civ. 
App.  547. 

In  Chicago,  etc.,  R.  Co.  v.  Schaffer,  26  111. 
App.  280,  where  exception  was  taken  to  the 
admission  of  evidence  consisting  of  the  opin- 
ions of  witnesses  as  to  the  amount  of  dam- 
ages, the  court  said:  "  Such  testimony  is  often 
received,  and  while,  in  a  certain  respect,  it 
may  trench  upon  the  province  of  the  jury,  yet 
it  is  competent.  The  witness  must,  of  course, 
show  his  knowledge  of  the  subject  and  some 
ability  to  form  such  an  estimate.  Where 
value  is  a  matter  of  opinion  the  lessening  of 
that  value  by  an  injury  must  also  be  a  matter 
of  opinion,  and  because  of  the  great  difficulty 
of  giving  the  jury  an  adequate  description  of 
the  thing  injured,  it  is  not  unusual  to  permit 
the  witness  to  express  his  opinion  as  to  the 
extent  of  the  damage.  Somewhat  from  neces- 
sity such  evidence,  under  an  exception  to  the 
general  rule,  is  admitted.  Ottawa  Gas  Light, 
etc.,  Co.  v.  Graham,  35  111.  346;  Galena,  etc., 
R.  Co.  v.  Haslam,  73  111.  494;  Cairo,  etc..  R. 
Co.  y.  Woosley,  85  111.  370." 

A  Farmer  Suing  for  the  Destruction  of  Hie  Crop 
by  Overflow  May  Give  His  Opinion  as  to  the  value 
of  the  crop  at  the  time  of  its  destruction,  and 
state  as  the  basis  of  his  valuation  the  usual 
yield  of  the  land  in  crop  seasons  similar  to  that 
in  question.  St.  Louis,  etc.,  R.  Co.  v.  Lyman, 
57  Ark.  512. 

Evidence  of  Value  of  Matured  Crop  Admissible. 
—  In  Gulf,  etc.,  R.  Co.  v.  McGowan,  73  Tex. 
355.  where  a  crop  of  corn  and  potatoes  was  de- 
stroyed while  growing  and  before  it  was  ma- 
tured, the  plaintiff  as  a  part  of  his  evidence, 
to  establish  the  value  of  the  crop  at  the  time 
and  place  of  its  destruction,  was  permitted  to 
prove  the  value  of  corn  and  potatoes  ot  that 
year's  crop  in  the  fall  after  they  had  matured 
and  were  ready  for  market.  The  admission 
of  the  evidence  was  held  to  have  been  proper. 
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on  the  land  of  another,  the  owner  of  the  thing  so  deposited  has  his  election 
either  to  abandon  it  or  to  follow  and  reclaim  it; 1  and  if  the  landowner  appro- 
priates the  property  to  his  own  use  before  the  other  has  made  his  election, 
damages  may  be  recovered  for  its  conversion.3 

Liability  for  Damages  to  the  Land  is  not  a  consequence  of  the  injury,  but  is  merely 
incident  to  the  right  of  reclamation.3  If  the  owner  of  the  thing  chooses  to 
abandon  it,  he  cannot  be  held  answerable  to  the  landowner  for  damages  done 
to  the  land,  for  being  without  fault  he  is  not  responsible,  and  the  landowner 
must  reimburse  himself,  if  at  all,  out  of  the  property  abandoned.  But  if  the 
owner  of  the  chattel  seeks  to  reclaim,  he  must  make  good  to  the  landowner 
the  damage  he  has  suffered,  at  least  to  the  value  of  the  chattel  recovered.4 

IV.  Effect  of  Floods  upon  Leases  of  Land.  —  The  common  Law  regards  a  lease 
of  real  property  as  the  grant  of  an  estate  for  years  which  the  lessee  takes  a 
title  in,  and  is  bound  to  pay  the  stipulated  rent  for,  notwithstanding  any 
injury  by  flood,  fire,  or  external  violence,  at  least  unless  the  injury  is  such  a 
destruction  of  land  as  to  amount  to  an  eviction.5 

But  the  Civil  Law,  upon  which  the  civil  code  of  Louisiana  is  based,  regards  a 
lease  for  years  as  a  mere  transfer  of  the  use  and  enjoyment  of  the  property, 
and  holds  the  landlord  bound  without  any  express  covenant  to  keep  it  in  repair 
and  fit  for  use  and  enjoyment  for  the  purpose  for  which  it  is  leased,  even 
when  the  need  of  repair  or  the  unfitness  is  caused  by  an  inevitable  accident; 
and  if  he  does  not  do  so  the  tenant  may  have  the  lease  annulled  or  the  rent 
abated.6 

1.  Property  Rights  in  Things  Carried  Away  by 
Floods.  —  Kentucky  Lumber  Co.  v.  Miracle, 
(Ky.  1897)  \\  S.  W.  Rep.  25;  Bradley  v.  Titta- 
bawassee  Boom  Co.,  82  Mich.  9;  Cotton  v. 
Mississippi,  etc.,  Boom  Co.,  19  Minn.  497; 
Sheldon  v.  Sherman,  42  N.  Y.  484,  1  Am.  Rep. 
569- 

2.  Liability  for  Conversion.  —  Forster  v.  Juni- 
ata Bridge  Co.,  16  Pa.  St.  393,  55  Am.  Dec. 
506. 

3.  Owner  of  Things  Carried  Away  by  Extraor- 
dinary Flood  Not  Liable  for  Damage  Done  by 

Them.  —  In  Livezey  v.  Philadelphia,  64  Pa.  St. 
106,  3  Am.  Rep.  578,  the  defendant's  bridge 
which  spanned  a  nonnavigable  river  was 
washed  away  by  an  extraordinary  flood  and 
lodged  in  the  bed  of  the  stream.  The  injury 
alleged  to  have  been  suffered  was  from  the  di- 
version of  the  water  caused  by  the  obstruction, 
and  the  plaintiff  contended  that  it  was  the  duty 
of  the  defendant  after  reasonable  notice,  which 
was  proven  to  have  been  given,  to  have  removed 
it,  and  that  having  failed  to  do  so  he  was  respon- 
sible for  the  consequences.  But  the  court  said 
that  where  there  was  no  negligence  in  the  first 
instance  the  sufferer  must  get  tid  of  the  instru- 
ment and  the  injury  as  he  may,  and  that  the 
defendant  might  abandon  the  bridge  without 
incurring  liability  for  it. 

Stream  Obstructed  with  Debris.  —  Where  a 
properly  constructed  railroad  bridge  over  a 
stream  is  washed  out  by  an  extraordinary 
flood,  leaving  debris  upon  adjacent  lands,  and 
such  debris  obstructs  and  diverts  the  stream 
in  a  subsequent  freshet,  whether  extraordinary 
or  only  ordinary,  the  company  is  not  liable. 
Illinois  Cent.  R.  Co.  v.  Bethel,  11  111.  App.  17; 
Ohio,  etc.,  R.  Co.  v.  Neutzel,  143  111.  46, 

4.  Sheldon  v.  Sherman,  42  N.  Y.  484,  1  Am. 
Rep.  569;  Kentucky  Lumber  Co.  v.  Miracle, 
(Ky.  1897)  41  S.  W.  Rep.  25;  Cotton  v.  Missis- 
sippi, etc.,  Boom  Co.,  19  Minn.  497;  Bradley 
v.  Tittabawassee  Boom  Co.,  82  Mich.  9. 


The  Pennsylvania  Act  of  March  20,  1812, 
which  gives  the  salvor  of  logs,  lumber,  etc., 
floating  down  the  waters  of  certain  rivers  a 
lien  for  expenses  incurred  in  saving  them 
upon  complying  with  the  provisions  of  the  act, 
does  not  apply  to  lumber  carried  away  by  a 
flood,  and  which  is  securely  lodged  on  the 
ground  beyond  ihe  reach  of  an  ordinary  flood, 
and  capable  of  being  pursued  and  recovered 
by  the  owner  or  his  agent.  Etter  v.  Edwards, 
4  Watts  (Pa.)  63. 

5.  Leases  —  How  Affected  by  Floods.  —  3  Kent's 
Com.  465,  466;  Broom's  Legal  Maxims  (3d  ed.) 
213,  214;  Fowler  v.  Bott,  6  Mass.  63;  Doupe  v. 
Genin,  45  N.  Y.  119,  6  Am.  Rep.  47;  Kings- 
bury v.  Westfall,  61  N.  Y.  356;  Naumberg  v. 
Young,  44  N.  J.  L.  331,  43  Am  Rep.  380; 
Bowe  v,  Hunking,  135  Mass.  380,  46  Am.  Rep. 
471;  Manchester  Bonded  Warehouse  Co.  v. 
Carr,  5  C.  P.  Div.  507. 

6.  Viterbo  v,  Friedlander,  120  U.  S.  707. 
The  Code  of  Louisiana,  art.  2697,  enacts  that, 

"  If  during  the  lease  the  thing  be  totally  de- 
stroyed by  an  unforeseen  event,  or  if  it  be 
taken  for  a  purpose  of  public  utility,  the  lease 
is  at  an  end." 

In  Viterbo  v.  Friedlander,  120  U.  S.  707,  it 
was  held  that  the  breaking  of  a  crevasse  in  the 
Louisiana  levees  by  the  waters  of  the  Missis- 
sippi river,  causing  a  plantation  to  be  over- 
flowed, although  not  such  an  extraordinary  as 
well  as  unforeseen  accident  as  to  justify  an 
abatement  of  rent  if  the  crop  only  was  de- 
stroyed, was  yet  to  be  considered  as  a  fortui- 
tous or  unforeseen  event  wilhin  the  meaning 
and  scope  of  the  above  article  entitling  the 
lessee,  if  thereby  the  plantation  is  wholly  or 
partially  destroyed  or  is  rendered  unfit  for  the 
purpose  for  which  it  was  leased,  to  have  the 
lease  annulled. 

Article  2714  of  the  Civil  Code  of  Louisiana 
declares  that  the  tenant  of  a  predial  estate 
cannot  claim  an  abatement  of  the  rent,  under 
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V.  Liability  of  Railroad  Companies  —  1.  For  Injuries  to  Passengers  and 
Employees  —  a.  Duty  to  Secure  Tracks  Against  the  Effects  of  Ordi- 
nary FLOODS — (i)  In  General  —  Duty  to  Passengers. — -A  passenger  on  a  rail- 
road train  has,  by  reason  of  the  risk  naturally  incident  to  this  mode  of  travel 
the  right  to  demand  of  the  company  for  his  safe  passage  that  high  degree  of 
care  and  skill  which  very  cautious  persons  generally  in  their  line  of  business 
are  accustomed  to  use  under  similar  circumstances  to  prevent  danger.1  In 
constructing  its  tracks,  roadbed,  and  culverts,  it  must  avoid  such  dangers  ns 
could  reasonably  be  foreseen  or  ascertained  by  competent  and  skilful  engineers 
as  liable  to  result  from  rainfalls  and  freshets  incident  to  the  particular  section 
of  country  through  which  the  road  is  constructed.2 

Duty  to  Employees.  —  In  respect  to  its  employees,  the  measure  of  duty 
demanded  of  the  company,  while  not  so  great  as  that  due  to  passengers,  yet 
requires  that  roadbed  and  tracks  should  be  constructed  and  maintained  with 
at  least  ordinary  care  and  diligence.3 

(2)  Bridges  and  Watenvays.  —  This  obligation  to  passengers  and 
employees  requires  that  the  officers  of  a  railroad  company  in  constructing  the 
road  should  study  the  course  of  nature  and  guard  against  her  casual  and  for- 
tuitous outbreaks. 

In  Constructing  the  Road  Across  a  Ravine,  they  are  bound  to  know  that  the  country 
is  subject  to  unusual  rains,  and  must  build  the  culvert  large  enough  to  admit 
the  passage  of  the  volume  of  water  which  it  will  be  required  to  discharge.4 

St.  314;  Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo. 
442. 

In  Ely  v.  St.  Louis,  etc.,  R.  Co.,  77  Mo.  -4, 
16  Am.  &  Eng.  R.  Cas.  342,  where  in  an  action 
against  a  company  for  injuries  sustained  by  a 
passenger  in  an  accident  caused  by  an  embank- 
ment on  the  company's  road  being  undermined 
by  a  rainstorm  of  unprecedented  violence, 
it  appeared  that  since  the  accident  the  em- 
bankment had  been  so  altered  as  to  provide 
against  a  recurrence  of  such  storms,  and  the 
company  asked,  but  the  trial  court  refused,  an 
instruction  that  the  jury  were  not  to  take  this 
fact  into  consideration,  it  was  held  that  this 
was  error. 

3.  Stoher  v.  St.  Louis,  etc.,  R.  Co.,  105  Mo. 
192.    And  see  the  title  Master  and  Servant. 

4.  Kansas  Pac.  R.  Co.  v.  Lundin,  3  Colo.  94. 
Where  the  Company  Located  a  Bridge  Over  a 

Channel  That  Contained  No  Water,  and  wherein 
no  flow  of  water  was  known  to  have  occurred, 
it  was  held  that  due  diligence  required  an  in- 
quiry and  examination  as  to  its  character  and 
the  declivity  of  the  circumjacent  country,  to 
ascertain  the  quantity  of  water  likely  to  flow 
there  in  the  future;  that  if  indications  existed 
in  the  vicinity,  of  former  floods,  e.  g.,  drift- 
wood and  the  like  in  the  branches  of  bushes, 
or  watermarks  upon  the  trunks  of  trees,  it  was 
gross  negligence  to  construct  the  bridge  with 
its  approach  of  light  and  unsubstantial  soil, 
reaching  into  the  waterway.  Kansas  Pac.  R. 
Co.  v.  Miller,  2  Colo.  442. 

Evidence.  —  In  an  action  against  a  railroad 
for  negligence  in  not  providing  sufficient  cul- 
verts for  the  escape  of  water  collected  and  accu- 
mulated by  its  embankments  and  excavations, 
by  reason  of  which  a  portion  o;  its  roadbed 
suddenly  gave  way,  evidence  of  a  nonexpert 
witness,  who  had  lived  in  the  neighborhood 
all  his  life,  was  competent  as  to  the  capacity 
of  the  culvert  to  carry  away  accumulated 
water  in  time  of  freshets.  His  evidence  was 
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the  plea  that  during  the  lease  either  the  whole 
or  a  part  of  his  crop  has  been  destroyed  by 
accidents,  unless  those  accidents  be  of  such  an 
extraordinary  nature  that  they  could  not 
have  been  foreseen  by  either  of  the  parties  at 
the  time  the  contract  was  made.  In  Vinson  v. 
Graves,  16  La.  Ann.  162,  it  was  held  that  the 
overflow  of  the  Mississippi  river  is  of  such  fre- 
quent occurrence  that  it  cannot  be  regarded  as 
belonging  to  that  class  of  extraordinary  and 
unforeseen  accidents  which  entitle  the  tenant 
of  a  predial  estate  to  an  abatement  of  the 
rent.  Followed  in  Jackson  v.  Michie,  33  La. 
Ann.  723;  Masson  v.  Murray,  21  La.  Ann.  535. 

1.  See  the  title  Carriers  of  Passengers, 
vol.  5,  p.  520. 

2.  Duty  in  Constructing  Tracks,  etc.  —  Libby  v. 
Maine  Cent.  R.  Co.,  85  Me.  34;  Stoher  v.  St. 
Louis,  etc.,  R.  Co.,  105  Mo.  192;  Bowen  v. 
New  York  Cent.  R.  Co.,  18  N.  Y.  408.  72  Am. 
Dec.  529;  International,  etc.,  R.  Co.  tj.  Hal- 
loren,  53  Tex.  46. 

The  company  will  not  be  relieved  of  liability 
by  the  fact  that  the  road  was  constructed 
under  the  supervision  of  a  competent  engi- 
neer. Brehm  v.  Great  Western  R.  Co.,  34 
Barb.  (N.  Y.)  256;  Philadelphia,  etc.,  R.  Co. 
v.  Anderson,  94  Pa.  St.  351,  39  Am.  Rep.  787, 
6  Am.  &  Eng.  R.  Cas.  407. 

Whether  Proper  Care  Has  Been  Used  in  the  Con- 
struction of  a  Railroad  is,  in  general,  a  question 
of  fact,  and  the  sudden  giving  way  of  a  part 
of  the  structure  is,  if  unexplained,  some  evi- 
dence of  negligence  in  its  construction. 
Stoher  v.  St.  Louis,  etc.,  R.  Co.,  91  Mo.  509; 
Texas,  etc.,  R  Co.  v.  Barron,  78  Tex.  421. 

The  Construction  of  a  New  Bridge  in  a  Manner 
Different  from  the  Old  One  is  an  admission  that 
the  first  one  was  inadequate,  but  cannot  be 
taken  as  an  admission  that  its  construction 
was  attended  with  negligence.  Brehm  v. 
Great  Western  R.  C0./34  Barb.  (N.  Y.)  276; 
West  Chester,  etc.,  R.  Co.  v.  McElwee,  67  Pa. 
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In  the  Location  and  Erection  of  Bridges  and  Trestles,  regard  must  be  had  to  the  size 
and  character  of  the  stream,  the  declivity  and  extent  of  the  watershed,  the 
nature  of  the  surrounding  country,  and  any  other  circumstances  which  would 
probably  affect  the  flow  of  the  water,  and  they  must  be  so  constructed  as  not 
to  be  insufficient  and  insecure  in  cases  of  usual  and  ordinary  floods.1 

b  Accidents  Caused  by  Extraordinary  Floods  — (i)  In  General.  — 
Railroad  companies,  however,  are  not  insurers  of  the  safety  of  their  passen- 
gers and  employees,2  and  if,  notwithstanding  the  exercise  of  the  requisite 
decree  of  care  and  diligence  in  construction  and  maintenance,  the  roadbed  or 
waterways  are  rendered  insecure  by  an  extraordinary  flood,  the  company  will 
not  be  responsible.3 

(2)  Failure  to  Discover  Washouts.  —  But  even  where  the  accident  occurs 
frotn  such  a  cause,  the  company  will  be  held  liable  if  its  own  negligence  con- 
tributed to  it.  Diligence  must  in  all  cases  be  commensurate  with  the  danger 
to  be  guarded  against.  If  the  railroad  company  has  knowledge  of  an  extraor- 
dinary storm  along  its  line,  it  immediately  becomes  its  duty  to  inspect  its 
roadbed  and  tracks  with  more  than  ordinary  thoroughness,  particularly  in 
those  portions  which  are  most  liable  to  injury,  and  if  the  company  fails  to 
make  such  inspection  it  becomes  liable  for  defects  which  such  an  inspection 
would  have  disclosed.4 

2.  As  Carriers  of  Goods  —  a.  For  Loss  of  or  Damage  to  Goods  — 
(1)  Statement  of  the  Rule.  — When  property  is  delivered  to  a  common  carrier 
for  transportation,  he  becomes  an  insurer  of  its  safety  and  is  responsible  for 
every  injury  sustained  by  it,  except  only  those  occasioned  by  the  act  of  God 
or  the  public  enemies,  or  through  the  shipper's  negligence.5 

(2)  Loss  or  Damage  from  Extraordinary  Floods  —  (a)  In  General.  —  An 
extraordinary  flood  is  to  be  classed  among  the  acts  of  God  which  no  human 
power  can  prevent  or  avert.6  Whether  it  will  relieve  the  carrier  from  liabil- 
ity, depends  upon  whether  its  results  or  natural  consequences  could  by  the 
exercise  of  reasonable  foresight  and  prudence  have  been  foreseen  and  guarded 
against.  If  the  emergency  was  one  that  no  human  sagacity,  guided  by  any  of 
the  known  principles  of  human  reasoning,  could  have  anticipated,  the  carrier 

also  competent  as  to  whether  the  traces  of  a  R.  Co.  v.  Halloren,  53  Tex.  46;  Libby  v.  Maine 
storm  which  caused  the  roadbed  to  give  way,  Cent.  R.  Co.,  85  Me.  34;  Bowen  v.  New  York 
found  the  morning  after  the  accident,  showed  Cent.  R.  Co.,  18  N.  Y.  408,  72  Am.  Dec.  529. 
the  storm  to  have  been  greater  than  previous  "  In  such  acase,"  says  Bramwell,  B.,  in  Corn- 
ones.  McPherson  v.  St.  Louis,  etc.,  R.  Co.,  man  v.  Eastern  Counties  R.  Co.,  4  H.  &  N. 
97  Mo.  253.  786,  "  it  is  always  a  question  whether  the  mis- 

1.  Knaht'la  v.  Oregon  Short-Line,  etc.,  R.  chief  could  have  been  reasonably  foreseen. 
Co.,  21  Oregon  136.  Nothing  is  so  easy  as  to  be  wise  after  the 

2.  Railroad  Companies  Not  Insurers.  —  Inter-  event." 

national,  etc.,  R.  Co.  v.  Halloren,  53  Tex.  46.  4.  Failure  to  Discover  Washout  or  Defects. — 

3.  Company  Not  Liable  for  Effects  of  Extraordi-  Central  R.,  etc.,  Co.  v.  Kent,  84  Ga.  351; 
nary  Storms.  —  Withers  v.  North  Kent  R.  Co.,  Louisville,  etc.,  R.  Co.  v.  Thompson,  107  Ind. 
3  H.  &  N.  969;  Columbus,  etc.,  R.  Co.  v.  442,  57  Am.  Rep.  120;  Libby  v.  Maine  Cent. 
Bridges,  86  Ala.  448,  11  Am.  St.  Rep'.  58;  Cen-  R.  Co.,  85  Me.  34;  Bogart  v.  Delaware,  etc., 
tral  R.,  etc.,  Co.  v.  Kent,  87  Ga.  402;  Rodgers  R.  Co.,  145  N.  Y.  283;  Hardy  v.  North  Caro- 
v.  Central  Pac.  R.  Co.,  67  Cal.  607;  Libby  v.  lina  Cent.  R.  Co.,  74  N.  Car.  734;  Knahtla  v. 
Maine  Cent.  R.  Co.,  85  Me.  34;  Ellet  v.  St.  Oregon  Short-Line,  etc.,  R.  Co.,  21  Oregon  136. 
Louis,  etc.,  R.  Co.,  76  Mo.  51S;  Gillespie  v.  St.  Illustration.  —  A  violent  storm  occurring 
Louis,  etc.,  R.  Co.,  6  Mo.  App.  554;  Interna-  near  the  sources  of  a  channel  or  waterway, 
tional',  etc.,  R.  Co.  v.  Halloren,  53  Tex.  46.  ordinarily  dry,  was  observed  at  a  station  on 

The  Test  of  Liability  Is,  not  whether  the  com-  the  railway,  nine  miles  distant  from  a  bridge 

pany  used  such  particular  precaution  as  is  evi-  by  which  the  road   crossed  the  channel  in 

■dent  after  the  accident  happened  might  have  question.    It  was  held  that  diligence  required 

averted  it  had  the  danger  been  known,  but  the  agents  of  the  company  to  examine  the 

whether  it  used  that  degree  of  care  and  pru-  bridge  after  the  storm,  and  before  the  passage 

dence  which  very  cautious,  competent  persons  of  trains.    Kansas  Pac.  R.  Co.  v.  Miller,  2 

would  have  used  under  the  apparent  circum-  Colo.  442. 

stances  of  the  case  to  prevent  the  accident,        5.  See  the  title  Common  Carriers,  vol.  6, 

without  reasonable  knowledge  that   it   was  p.  262. 

likely  to  have  occurred.    International,  etc.,        6.  See  the  title  Act  of  God,  vol.  1,  p.  584. 
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will  be  relieved.1  If,  on  the  other  hand,  its  effects  might  have  been  foreseen 
by  the  exercise  of  reasonable  diligence  and  prudence,  a  failure  to  do  so  would 
be  negligence  and  subject  the  carrier  to  damages,  although  the  original  cause 
was  the  act  of  God.2 

(b)  When  Carrier's  Negligence  Has  Exposed  Goods  to  Peril  —  Liability  for  Consequent  Loss.  — 

It  is  also  held  in  some  of  the  states  that  a  common  carrier,  in  order  to  claim 
exemption  from  liability  for  damage  done  to  goods  in  his  hands  in  the  course 
of  transportation,  though  injured  by  what  is  deemed  the  act  of  God,  must  not 
by  his  negligence  have  exposed  the  goods  to  peril.  If  he  departs  from  the 
line  of  duty  and  violates  his  contract  by  his  unreasonable  delay  in  forwarding 
the  goods  to  their  destination,  and  while  thus  in  fault  and  in  consequence  of 
that  fault  the  goods  are  injured  by  a  flood,  he  is  not  protected.3 

Proximate  and  Remote  Causes.  —  Such  a  doctrine  seems,  however,  to  be  in  con- 
flict with  the  ancient  and  universal  rule,  resting  upon  obvious  reason  and  jus- 
tice, that  a  wrongdoer  shall  be  held  responsible  only  for  the  proximate  and 
not  for  the  remote  consequences  of  his  actions;  and  there  is  nothing  in  the 
policy  of  the  law  relating  to  common  carriers  which  requires  that  a  different 
rule  should  be  applied  to  them.  It  is,  therefore,  held  in  other  states  that 
where  the  flood  is  the  proximate  cause  of  the  injury,  and  delay  in  transporta- 
tion the  remote  one,  the  carrier  will  not  be  liable.4 

(c)  Diligence  Required  in  Saving  Goods.  —  If  a  carrier  discovers  that  goods 
intrusted  to  his  care  are  in  peril  of  injury  or  destruction  by  a  flood,  then  it 
becomes  his  duty  to  use  actively  and  energetically  all  the  means  at  his  com- 
mand, or  which  it  might  reasonably  be  expected  that  one  engaged  in  such 
business  would  possess,  to  meet  the  emergency,  and  save  the  property  from 
injury,  and  any  neglect  to  use  the  means  as  stated  above,  which  prudent, 
skilful  men  in  that  business  might  ordinarily  be  expected  to  use  in  such  an 
emergency,  will  subject  the  carrier  to  liability.5 


1.  Flood  Rising  During  the  Night.  —  Where 
the  injury  was  caused  by  an  unprecedented 
flood  in  the  river,  rising  three  feet  higher  than 
ever  known  before,  and  so  suddenly  during 
the  night  that  the  railroad  track  crossing  it 
was  submerged  by  morning,  and  the  water 
entered  the  freight  car  in  which  the  goods 
were  before  they  could  be  reached  and 
rescued,  it  was  held  that  the  carrier  was  not 
liable.  Smith  v.  Western  R.  Co.,  91  Ala.  455, 
24  Am  St.  Rep.  929. 

2.  When  Flood  Might  Be  Foreseen,— "  Notice  of 
an  extraordinary  rise  at  the  head  of  a  river 
might  be  sufficient  to  parties  engaged  in  busi- 
ness lower  down  to  expect  a  proportionate 
rise,  and  to  prepare  for  it,  dependent  more  or 
less  upon  the  suddenness  of  the  rise,  and  the 
time  after  notice  and  before  the  rising  water 
reached  the  place  where  the  injury  occurred." 
Smith  v.  Western  R.  Co.,  91  Ala.  455,  24  Am. 
St.  Rep.  929. 

3.  When  Carrier's  Negligence  Has  Exposed  Goods 
to  Peril. —  Where  an  extraordinary  flood 
neither  could  or  would  have  injured  the  goods 
of  the  plaintiff  had  not  the  defendants  by  their 
prior  act  of  negligence  placed  them  in  a  situa- 
tion to  be  affected  by  it,  the  defendants  are 
liable.  Michaels  v.  New  York  Cent.  R.  Co.,  30 
N.  Y.  564,  86  Am.  Dec.  415. 

If  a  common  carrier  receive  goods  for  trans- 
portation, and  in  consequence  of  his  unreason- 
able delay  in  forwarding  them  to  their  desti- 
nation they  are  damaged  by  the  act  of  God, 
at  an  intermediate  place,  he  is  responsible  to 
the  owner;  to  exempt  him  from  liability,  he 
must  show  that  no  act  or  neglect  of  his  con- 


curred in,  or  contributed  to,  the  injury.  Read 
v.  Spaulding,  30  N.  Y.  630,  86  Am.  Dec.  426, 
affirmed  5  Bosw.  (N.  Y.)  395. 

In  Campbell  v.  Morse,  1  Harp.  L.  (S.  Car.) 
468,  where  the  wagon  of  the  defendant,  who 
was  a  common  carrier,  in  which  he  was  carry- 
ing goods  for  hire,  stuck  fast  in  fording  a 
creek,  and  the  water,  rising  suddenly,  dam- 
aged the  goods,  it  was  adjudged  that  the 
defendant  was  liable  for  the  damage  so  occa- 
sioned; for  though  the  rising  of  the  water  was 
caused  by  the  act  of  God,  the  placing  of  the 
goods  in  that  situation  was  the  act  of  man. 

4.  Proximate  and  Remote  Causes.  —  See  Morri- 
son v.  Davis,  20  Pa.  St.  171,  57  Am.  Dec.  695. 

In  case  of  a  loss  of  which  the  proximate 
cause  is  the  act  of  God  or  the  public  enemy, 
the  common  carrier  is  excused  though  his  own 
negligence  or  laches  may  have  contributed  as 
a  remote  cause.  Memphis,  etc.,  R.  Co.  v. 
Reeves,  10  Wall.  (U.  S.)  176. 

In  Denny  v.  New  York  Cent.  R.  Co.,  13 
Gray  (Mass.)  481,  74  Am.  Dec.  645,  the  defend- 
ants were  guilty  of  a  negligent  delay  of  six 
days  in  transporting  wool  from  Suspension 
Bridge  to  Albany,  and  while  in  their  depot  at 
the  latter  place  a  few  days  after,  it  was  sub- 
merged by  a  sudden  and  violent  flood  in  the 
Hudson  river.  It  was  held  that  the  flood  was 
the  proximate  cause  of  the  injury,  and  the 
delay  in  transportation  the  remote  one,  and 
that  the  defendant  was  not  liable. 

5.  Diligence  Required  in  Saving  Goods.  —  W  hen 
carriers  discover  themselves  in  peril  by  in- 
evitable accident,  the  law  requires  of  them 
ordinary  care,  skill,  and  foresight,  which  it 
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b.  For  Delay  in  Transportation  —  (i)  General  Rule.  —  It  is  not  only 
the  duty  of  the  carrier  safely  to  transport  goods  intrusted  to  its  care,  but  to  do 
so  with  reasonable  dispatch.1 

(2)  Delay  in  Furnishing  Facilities.  —  If  a  railroad  has  by  contract  agreed 
to  furnish  cars  and  receive  live  stock  for  transportation  upon  a  certain  date,  a 
failure  to  perform  the  contract,  occasioned  by  an  extraordinary  flood  washing 
out  its  tracks,  will  be  excused,  but  if  the  railroad  is  already  in  default  at  the 
time  of  the  flood,  it  will  not  be  released  thereby  from  liability  for  the  conse- 
quences of  the  delay.3 

(3)  Delay  in  Transit  —  (a)  In  General.  —  If  delay  in  the  transportation  of 
goods  is  caused  by  an  extraordinary  flood,  no  liability  attaches  to  the  carrier 
therefor,  if  his  negligence  has  not  contributed  to  it.3 

(b)  Duty  of  Carrier  When  Transportation  Is  Interrupted  by  a  Flood.  —  But  when  the 
transportation  of  goods  is  interrupted  by  a  flood,  the  carrier  is  not  released 
from  liability  for  the  attendant  delay  if  by  the  exercise  of  reasonable  diligence 
the  goods  might  be  forwarded  by  other  means  to  their  destination.4 

He  Is  Not,  However,  Required  to  Incur  an  Extraordinary  Expense  to  procure  a  means 
specially  to  transport  a  particular  article  which  will  not  be  injured  by  delay.5 

Nor  Is  He  Bound  to  Divert  the  Goods  from  his  own  to  another  route  over  which  he 
has  no  control,  unless  the  exercise  of  a  sound  discretion  requires  that  this 
should  be  done.6  Whether  or  not  such  a  diversion  ought  to  be  made,  will 
depend  upon  the  character  of  the  freight,  the  probable  length  of  time  that 
the  interruption  would  exist,  the  expense  of  such  diversion,  and  all  other  facts 
bearing  upon  the  question.7 


defines  to  be  the  common  prudence  which  men 
of  business  and  heads  of  families  usually  ex- 
hibit in  matters  that  are  interesting  to  them. 
Morrison  v.  Davis,  20  Pa.  St.  171,  57  Am. 
Dec.  695;  Memphis,  etc.,  R.  Co.  v.  Reeves,  10 
Wall.  (U.  S.)  176;  Nashville,  etc.,  R.  Co.  v. 
David,  6  Heisk.  (Tenn.)  261,  19  Am.  Rep.  594. 

1.  See  the  title  Carriers  of  Goods,  vol.  5, 
p.  244. 

2.  Delay  in  Furnishing  Cars.  —  In  an  action 
against  a  railway  company  for  damages,  for 
failure  to  furnish  cars  and  to  receive  and 
transport  cattle,  the  contract  was  that  the 
cattle  should  be  received  on  May  19,  1884. 
Delay  was  made  until  May  23.  A  break  was 
caused  in  the  track  on  May  21  by  a  violent 
rainstorm,  the  break  being  at  a  place  which 
would  have  been  passed  had  the  cattle  been 
shipped  at  any  time  before  the  morning  of  the 
twenty-first  of  May.  It  was  held  that  the 
break  in  the  track  on  the  twenty-first,  after 
the  breach  of  the  contract,  was  no  defense  to 
the  action;  and  that  the  railway  company  was 
liable  for  all  damages  caused  by  its  breach. 
Gulf,  etc.,  R.  Co.  v.  McCorquodale,  71  Tex.  41. 

3.  Delay  in  Transit  —  Extraordinary  Flood.  — 
Norris  v.  Savannah,  etc.,  R.  Co.,  23  Fla.  182, 
11  Am.  St.  Rep.  355. 

Perishable  Freight.  —  Where  the  transporta- 
tion of  freight  perishable  in  its  nature  is  in- 
terrupted and  delayed  by  a  flood  in  a  river 
which  the  track  of  the  railroad  crosses,  and 
the  freight  decays,  and  there  is  no  negligence 
on  the  part  of  the  common  carrier  in  taking 
care  of  the  freight  or  otherwise,  the  loss  is 
attributable  to  the  flood  as  an  act  of  God,  and 
the  carrier  is  not  liable.  Norris  v.  Savannah, 
etc.,  R.  Co.,  23  Fla.  182,  11  Am.  St.  Rep.  355. 

An  Express  Company  is  responsible  for  the 
fault  or  negligence  of  a  railroad  over  which  it 
carries,  but  the  fact  that  a  bridge  of  the  rail- 
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road  was  carried  away  by  a  freshet  of  unusual 
violence  is  not  such  default  or  negligence  in 
the  railroad  company  as  will  make  the  express 
company  responsible  for  the  loss  of  perishable 
property  occasioned  by  a  delay  thus  made  in- 
evitable. American  Express  Co.  v.  Smith,  33 
Ohio  St.  511,  31  Am.  Rep.  561. 

The  Mere  Failure  to  Notify  the  Consignor  or  Con- 
signee of  the  Detention  of  perishable  goods  will 
not  render  the  carrier  liable,  the  freight_ being 
promptly  delivered  as  soon  as  the  subsidence 
of  the  waters  rendered  a  continuance  of  the 
transportation  and  a  delivery  possible,  and  no 
negligence  in  taking  care  of  the  freight  ap- 
pearing, and  there  being  no  evidence  to  show 
that  the  damage  sustained  would  have  been 
diminished,  or  to  what  extent,  if  such  notice 
had  been  given.  Norris  v.  Savannah,  etc.,  R. 
Co.,  23  Fla.  182,  11  Am.  St.  Rep.  355. 

4.  American  Express  Co.  v.  Smith,  33  Ohio 
St.  511,  31  Am.  Rep.  561. 

Where  a  Railroad  Company  Has  a  Way  Around 
a  Washout,  by  the  use  of  which  the  delay  might 
have  been  avoided,  it  is  liable  to  a  shipper  of 
live  stock  for  the  consequent  damage.  Mis- 
souri, etc.,  R.  Co.  v.  Olive,  (Tex.  Civ.  App. 
1893)  23  S.  W.  Rep.  526. 

5.  Not  Bound  to  Incur  Extraordinary  Expenses. 
—  Where  a  railroad  company  is  delayed  in  the 
carrying  of  a  heavy  boiler  by  the  destruction 
of  its  bridge  by  high  water,  it  is  not  bound  to 
incur  extraordinary  expense  to  procure  a 
means  of  carrying  the  boiler  across  the  river, 
as  upon  a  pontoon  bridge  or  a  steamboat, 
when  it  had  the  facilities  of  doing  so  in  ordi- 
nary high  water.  Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.  458,  I  Am.  R.  Rep.  407. 

6.  American  Express  Co.  v.  Smith,  33  Ohio 
St.  511,  31  Am.  Rep.  561. 

7.  St.  Louis,  etc.,  R.  Co.  v.  Jones,  (Tex.  Civ. 
App.  1895)  29  S.  W.  Rep.  695. 
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Definition*. 


FLOOR.  (See  also  Upper.)  —  A  story;  a  section  of  a  building  between 
horizontal  planes.' 

FLOTSAM.  (See  also  the  titles  Jetsam  ;  Ligan  ;  Wreck.)  —  Flotsam  is 
goods  which,  being  cast  into  the  sea,  continue  swimming  on  the  surface  of 
the  waves.* 

FLOUR.  —  See  note  3. 

FLOW.  (See  also  the  title  Navigable  Waters.)  —  One  of  the  definitions 
given  of  the  verb  "  to  flow"  is  to  rise,  as  the  tide.4 

FLOWING.  (See  also  the  titles  Floods,  ante;  Surface  Waters.)  — 
Present  participle  of  the  verb  "to  flow,"  that  is,  to  inundate,  to  cover  with 
water;  used  in  the  expression  "flowing  lands."5 


1.  First  Floor.  (See  also  the  title  Lodgings.) 
—  In  Lowell  v.  Strahan,  145  Mass.  1,  1  Am. 
St.  Rep.  424,  it  was  held  that  the  lease  of  the 
first  floor  in  the  building  included  the  outside 
of  the  front  wall  of  that  part  of  the  building, 
and  that  the  lessee  might  place  a  sign  thereon. 
The  court  said:  "The  words  'first  floor  in  the 
building  '  are  equivalent  to  '  first  story  of  the 
building,'  and  naturally  include  the  walls. 
The  apparent  intention  is  to  separate  a  section 
of  the  building  as  a  distinct  tenement.  The 
words  '  first  floor  '  define  the  lower  and  upper 
boundaries  of  this,  but  there  is  nothing  to  fix 
the  lateral  boundaries  except  the  boundaries 
of  the  building.  In  this  respect  the  words 
differ  somewhat  from  the  word  '  room.' 
Floor  means  a  section  of  the  building  be- 
tween horizontal  planes.  The  words  '  in 
building  '  show  that  the  section  is  of  the  whole 
building,  and  not  a  part  of  it.  The  word 
'  room  '  includes  a  description  of  the  perpen- 
dicular as  well  as  of  the  horizontal  planes 
which  bound  the  parcel  of  the  house  described 
by  it,  and  excludes  the  outside  of  lateral 
walls,  at  least  when  they  constitute  the  walls 
of  another  room,  as  clearly  as  the  words  '  first 
floor'  exclude  the  flooring  of  the  story  above 
it.  Under  what  circumstances  a  lease  of  a 
story  of  a  building  would  include  a  space  be- 
yond the  building  over  land  belonging  to  it, 
need  not  be  considered.  In  this  case  the 
building  adjoins  the  sidewalk,  and  the  words 
'  first  floor  in  building  '  must  be  held  to  in- 
clude the  entire  front  wall  of  that  part  of  the 
building,  unless  there  is  something  to  control 
the  natural  meaning  of  the  language.  That 
the  outside  of  the  front  wall  would  be  valuable 
to  the  lessee  as  part  of  the  premises,  and  that 
the  lease  gives  him  the  right  to  use  it  for  some 
purposes,  such  as  putting  out  signs  and  dis- 
playing goods,  is  not  disputed." 

Insurance.  —  In  an  action  on  a  policy  of  in- 
surance which  contained  the  provision,  "Water 
on  each  floor,  with  hose,  and  a  watchman  is  to 
be  kept  on  the  premises  at  night,"  it  was  error 
not  to  submit  the  meaning  of  floor  to  the  jury. 
Evidence  that  in  factory  parlance  it  did  not 
include  the  basement  or  the  attic  was  held 
admissible.  New  York  Belting,  etc.,  Co.  v. 
Washington  F.  Ins.  Co.,  10  Bosw.  (N.  Y.)  42S. 

Floor-cloth  Canvas.  —  Floor-c\oth  canvas  i*  a 
commercial  term  implying  a  well-known  arti- 
cle of  merchandise,  and  is  to  be  distinguished 
from  burlaps.  Arthur  v.  Cumming,  91  U.  S. 
364.  This  was  a  revenue  case.  See  generallv 
the  title  Revenue  Laws. 

2.  Flotsam.  —  1  Black.  Com.  292. 
Flotsam  is  when  a  ship  is  sunk,  or  otherwise 


perished,  and  the  goods  float  on  the  sea. 
Constable's  Case,  5  Coke  106. 

But  things  found  floating  are  not  flotsam 
unless  they  have  been  at  sea  in  a  ship,  and 
separated  from  il  by  some  peril.  Therefore 
where  timber  was  found  floating  without  an 
apparent  owner  at  sea,  having  drifted  from 
the  place  where  it  was  moored  in  a  river,  il 
was  held  not  to  be"  wreck  "  within  the  mean- 
ing of  that  word  as  defined  by  the  Merchant 
Shipping  Act  of  1854,  17  and  18  Vict.,  c.  104. 
although  section  2  of  said  act  declared  that 
"  wreck  "  shall  include  "  jetsam,  flotsam, 
lagan,  and  derelict  found  in  or  on  the  shores 
of  the  sea  or  any  tidal  water,"  the  court,  per 
Pollock,  C.  B.,  saying:  "  The  action  was 
brought  in  respect  of  the  decision  of  two  jus- 
tices upon  a  claim  for  services  rendered  in 
securing  timber,  supposed  to  have  been  carried 
out  to  sea  by  the  tide  from  above  Yarmouth 
harbor  in  consequence  of  the  fastening  hav- 
ing become  loose,  and  found  floating  in  the 
sea.  The  question  arises  whether  the  justices 
had  jurisdiction.  I  think  that  they  had  not. 
Flotsam,  jetsam,  and  lagan  are  terms  not  ap- 
plicable to  property  in  such  a  condition." 
Palmer  v.  Rouse,  3  H.  &  N.  505. 

In  Com.  v.  Garner,  3  Gratt.  (Va.)  724,  it  was 
said:  "  Of  wreck,  the  common  law  had  juris- 
diction; of  flotsam,  the  admiralty.  To  consti- 
tute a  legal  wreck,  the  goods  must  come  to 
land;  quicquid  ad  terram  venit.  Flotsam  is 
where  they  continue  floating  on  the  surface  of 
the  waves  between  high  and  low  water." 

A  Cargo  of  Coal  lying  at  the  bottom  of  a  lake 
was  held  not  to  be  flotsam.  Murphy  :\  Dun- 
ham, 38  Fed.  Rep.  509. 

3.  Flour.  —  In  a  statute  exempting  flour 
from  execution,  the  word  was  held  to  include 
Indian-corn  meal.  Lashaway  v.  Tucker,  61 
Hun  (N.  Y.)  6.  See  also  the  title  Exemptions 
(from  Execution),  vol.  T2,  p.  114. 

4.  People  v.  Tibbetts,  19  N.  Y.  527. 

5.  The  act  incorporating  the  Essex  Company 
and  authorizing  it  to  construct  a  dam  across 
the  Merrimac  river  (Stat.  1845,  c.  163)  provided 
that  "  any  person  who  shall  be  damaged  in 
his  property  by  said  corporation,  in  cutting  or 
making  canals  through  his  lands,  or  by  flow- 
ing the  same,  *  *  *  shall  have  the  same 
remedies  as  are  provided  by  law  for  persons 
damaged  by  railroad  corporations,  in  the 
thirty-ninth  chapter  of  the  Re  l  ised  Statutes." 
Upon  a  petition  for  a  mandamus  to  require 
the  county  commissioners  to  assess  damages 
against  the  Essex  Company  for  flowing  the 
petitioner's  land  in  Lowell,  by  erecting  a  dam 
across  the  Merrimac  river  at  Lawrence,  pursu- 
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Definitions.  FLUE  POCKET— FLYING  SWITCH.  Definitions. 


FLUE  POCKET.  —  A  flue  pocket  is  a  short  flue  which  extends  into  the 
boiler  of  a  steam  engine  for  about  six  or  eight  inches  beyond  the  flue  sheet, 
and  is  closed  at  the  inner  end.1 

FLUID.  (See  also  Burning  Fluid,  vol.  5,  p.  70;  and  see  the  title  Fire 
Insurance,  ante,  p.  86.)  —  Anybody  not  solid.  The  term  includes  both 
liquids  and  gases;  whether  it  means  one  only  of  these,  or  both,  must  in  each 
case  be  determined  by  the  surrounding  circumstances.2 

FLUME.  —  See  note  3. 

FLYING  SWITCH.  (See  also  the  title  CROSSINGS,  vol.  8,  p.  419.)  — An 
expression  used  in  railroad  parlance  synonymously  with  "  running  switch." 
The  latter  is  thus  denned  :  "  To  make  a  '  running  switch  '  a  train  approaches 
with  considerable  speed,  and  while  so  approaching,  the  car  to  be  left  is  discon- 
nected ;  the  forward  part  of  the  train  then  passes  rapidly  over  the  switch,  the 
rear  part  is  somewhat  checked,  and  the  intermediate  car  to  be  left  is  switched 
off,  and  the  switch  is  replaced  in  season  for  the  rear  part  of  the  train  to  unite 
with  the  front  part  thereof,  without  stopping."  4 


ant  to  their  act  of  incorporation,  it  was  held 
that  the  provision  had  reference  not  only  to 
the  form  of  remedy,  but  also  to  the  limitation 
of"  three  years  from  the  time  of  taking  the 
land,"  imposed  by  Rev.  Stat.,  c.  39,  8  58,  the 
court,  per  Shaw,  C.  J.,  saying:  "The  term 
'flowing  lands'  has  acquired  a  definite  and 
specific  meaning  in  our  law.  It  commonly 
imports  raising  and  setting  back  water  on  an- 
other's land,  by  a  dam  placed  across  a  stream 
or  watercourse  which  is  the  natural  drain  and 
outlet  for  surplus  water  on  such  land.  This 
is  usually  done  to  enable  a  party  to  raise  a 
head  of  water  for  mill  purposes,  regarded  by 
the  law  as  beneficial  to  the  public.  Such  dam 
may  be  authorized  either  by  a  general  law,  as 
in  the  case  of  the  Mill  Acts,  or  by  specific 
legislative  act,  as  in  this  act  of  incorporation. 
In  either  case  the  damage  to  the  landowner  is 
intended  as  an  indemnity,  not  for  casual  or 
occasional  damages  which  may  be  afterwards 
suffered,  by  a  freshet  or  flood,  but  for  all  the 
damage  he  may  suffer  by  all  the  flowing 
which  may  be  caused  by  the  erection  of  such 
dam.  It  is  the  erection  of  the  dam  under  the 
authority  of  law  which  renders  it  immovable, 
and  which  may,  and  by  reasonable  estimate 
will,  cause  the  lands  of  an  owner  to  be  more 
or  less  flowed,  for  which  the  law  provides  an 
indemnity.  The  right  to  apply  for  damages, 
therefore,  accrues  when  the  dam  is  complete 
and  put  into  operation;  and  we  are  of  opinion 
that  the  limitation  commences  and  runs  from 
that  time."  Call  v.  Middlesex  County,  2 
Gray  (Mass.)  232.  See  also  Heard  v.  Middle- 
sex Canal,  5  Met.  (Mass.)  81. 

1.  Atchison,  etc.,  R.  Co.  v.  Howard,  4  U.  S. 
App.  204.    This  was  an  accident  case. 

2.  Fluid.  —  In  an  action  instituted  to  restrain 
the  infringement  of  letters  patent  the  plain- 
tiff's patent  was  for  regulating  the  closing  of 
the  valves  of  steam  engines,  and  preventing 
them  from  slamming,  by  means  of  a  water 
reservoir;  the  specification  saying:  "  The 
reservoir  is  to  contain  water,  oil,  or  other 
fluid,  say  to  two-thirds  of  its  height,  more  or 
less;  "  and  the  claim  made  being:  "  I  also 
claim  the  manner  of  regulating  the  closing  of 
the  valves,  and  of  effectually  preventing  them 
from  slamming,  by  means  of  a  water  reser- 
voir." The  defendant's  patent  was  one  in 
which  the  weights  that  close  the  valves  were 


prevented  from  slamming  by  being  cushioned 
on  air.  This  was  held  by  the  court  not  to  be 
an  infringement  of  the  former  patent,  Nelson, 
J.,  saying:  "  No  doubt  the  term  fluid,  in  its 
generic  and  technically  scientific  sense,  in- 
eludes  air  and  the  gases;  but  in  the  sense  in 
which  it  is  used  by  the  patentee,  and  in  the 
connection  in  which  it  is  found,  it  means  a 
fluid  that  is  tangible,  that  can  be  seen  and 
handled,  like  water  or  oil,  and  with  which  a 
vessel  can  be  filled  wholly  or  in  part  at  the 
option  of  the  patentee.  These  are  the  only  de- 
scription of  fluids  that  can  be  used  in  his 
reservoir,  in  the  way  pointed  out  by  him." 
Sickels  v  Youngs,  3  Blatchf.  (U.  S.)  301.  See 
generally  the  title  Patents. 

Fluid  Held  Synonymous  with  Liquid.  —  See 
Sickles  v.  Evans,  2  Cliff.  (U.  S.)  203. 

3.  Flume  —  Mechanics'  Lien  Law.  —  In  Der- 
rickson  v.  Edwards,  29  N.  J.  L.  473,  80  Am. 
Dec.  220,  a  flume  constructed  of  wood  and 
used  to  lead  the  water  from  a  pond  or  raceway 
to  the  wheel  inside  a  mill  was  held  to  be  a  fix- 
ture within  the  meaning  of  the  mechanics'  lien 
law.  The  court  said:  "  It  will  not  be  neces- 
sary, for  the  settlement  of  the  point  before  us, 
that  the  court  shall  say  that  every  structure 
which  may  properly  be  called  a  flume  will  be 
within  the  intent  of  the  lien  law.  The  mean- 
ing of  the  word  is  '  the  passage  or  channel  for 
the  water  that  drives  a  mill  wheel.'  All  that 
the  court  need  say  at  present  is  whether  the 
structure  which  was  made  bv  the  plaintiffs  be- 
low, and  called  a  flume  in  their  lien  claim, 
shall  be  '  considered  a  building  '  within  the 
fifth  section  of  the  mechanics'  lien  law.  It  ap- 
pears in  the  case  that  the  flume  claimed  for 
was  built  of  wood,  six  feet  wide,  four  feet 
high,  and  from  sixty  to  one  hundred  feet  long, 
running,  either  from  the  pond  or  a  raceway, 
into  the  mill  for  several  feet,  and  is  used  for 
the  purpose  of  conveying  the  water  upon  the 
wheel,  which  also  is  within  the  mill  building. 
The  work  is  as  necessary  and  as  fixed  a  con- 
trivance for  making  paper  at  that  establish- 
ment as  the  waterwheel  and  breast  shaft  and 
grinding  engines  are."  Compare  Ellison  v. 
Jackson  Water  Co.,  12  Cal.  543.  See  also  the 
titles  Fixtures,  ante,  p.  594;  Mechanics' 
Liens. 

4.  Baker  v.  Kansas  City,  etc.,  R.  Co.,  122 
Mo.  566,  opinion  of  Sherwood,  J.,  citing  8  Am. 
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Definitions. 


FL  Y-  WHEEL  —  FODDER. 


Definitions. 


FLY-WHEEL.  —  A  fly-wheel  is  one  that  equalizes  its  momentum  or  accumu- 
lates power  for  a  variable  or  intermitting  resistance.1 
FOAL  GETTER,  —  See  note  2. 

F.  0.  B.  (See  also  the  titles  Abbreviations,  vol.  i,  p.  97  ;  Sales.)  —  The 
initial  letters  F.  O.  B.  in  contracts  of  sale  when  the  property  is  to  be  transported 
mean  free  on  board  the  cars  at  a  designated  place,  whether  that  be  the  initial 
point  of  shipment  or  place  of  final  destination.  They  imply  that  the  buyer 
shall  be  free  from  all  the  expenses  and  risks  attending  the  delivery  of  the 
property  at  the  point  named  in  the  contract  for  such  purpose.3 

FODDER.  —  Fodder  is  food  served  to  cattle,  horses,  or  sheep  in  the  stall,  as 
distinguished  from  pasture.4 


and  Eng.  Encyc.  of  Law  (1st  ed.)  73,  and  quot- 
ing the  definition  inserted  in  the  statement  of 
facts  in  the  reportin  88  Am.  Dec.  354  of  thecase 
of  Brown  v.  New  York  Cent.  R.  Co.,  32  N.  Y. 
597.  In  the  latter  case  it  was  held  that  to 
make  such  a  switch  over  the  crossing  of  the 
track  by  a  public  road,  in  the  populous  part 
of  a  village,  is  of  itself  an  act  of  gross  and 
criminal  negligence  on  the  part  of  the  railroad 
company. 

"  A  flying  switch  is  made  by  uncoupling  the 
cars  from  the  engine  while  in  motion,  and 
throwing  the  cars  on  to  the  side  track,  by 
turning  the  switch,  after  the  engine  has  passed 
it,  upon  the  main  track."  Greenleafz/.  Illinois 
Cent.  R.  Co.,  29  Iowa  39. 

In  Baker  v.  Kansas  City,  etc.,  R.  Co.,  147 
Mo.  142,  the  opinion  of  Sherwood,  J.,  in  the 
same  case,  reported  in  122  Mo.  533,  was  ap- 
proved, but  it  was  held  that  the  majority 
opinion  was  erroneous  in  declaring  what  was 
done  to  be  a  running  or  flying  switch;  and  it 
was  further  held,  where  after  an  engine  had 
crossed  a  public  road  cars  were  cut  off  while 
in  motion  and  their  speed  slackened  or  the 
speed  of  the  engine  increased  so  that  the 
engine  could  pass  a  switch  on  the  main  track 
in  time  for  the  approaching  cars  to  be  swiiched 
off  on  a  side  track,  that  a  running  or  flying 
switch  had  been  made. 

1.  American  Road-Machine  Co.  v.  Pennock, 
etc.,  Co..  45  Fed.  Rep.  253.  This  was  a  patent 
case.    See  generally  the  title  Patents. 

2.  Foal  Getter.  —  When  a  stallion  is  sold  for 
breeding  purposes,  a  warranty  that  he  is  a 
foal  getter  means  that  he  is  capable  of  doing 
reasonable  service  as  foal  getter;  that  is,  as 
good  service  as  the  average  of  horses  reason- 
ably suited  for  that  purpose.  The  terms  of 
the  warranty  would  not  be  fulfilled  by  the  fact 
that  he  was  capable  of  occasionally  begetting 
a  foal.  Brown  v.  Doyle,  69  Minn.  543.  See 
generally  the  titles  Horses;  Warranty. 

3.  F.  0.  B.  —  Neimeyer  Lumber  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  54  Neb.  321,  dissenting 
opinion  of  Norval,  J.  The  court  held  in  that 
case  that  the  expression  "  prices  /.  o.  6. 
Omaha  "  could  not  be  construed  as  equivalent 
to  "  delivery  /.  o.  b.  Omaha." 

Where  it  is  provided  that  the  seller  shall  de- 
liver the  goods/,  o.  b.,  that  is,  free  on  board, 
it  is  meant  that  the  seller,  at  his  own  expense, 
shall  place  the  goods  on  the  car  or  vessel 
which  is  to  carry  them  on  account  of  the 
buyer,  at  whose  risk  they  are  from  that  time. 
Stock  v.  Inglis,  12  Q.  B.  Div.  573,  L.  R.  10 
App.  263;  6gg  v.  Shuler,  L.  R.  10  C.  P.  159; 
Browne  v.  Hare,  3  H.  &  N.  484,  4  H.  &  N. 
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822;  Cowas-jee  v.  Thompson,  5  Moo.  P.  C. 
173;  Silberman  v.  Clark,  96  N.  Y.  522. 

In  Ex  p.  Rosevear  China  Clay  Co.,  11  Ch. 
Div.  565,  Bacon,  C.  J.,  said:  "  Delivery  '  fre» 
on  board  '  only  means:  '  The  price  shall  be 
that  which  we  stipulate  for,  and  you  shall  not 
have  to  pay  for  the  wagons  or  carts  necessary 
to  carry  the  clay  from  the  place  where  it  is 
dug.  We  will  bear  all  those  charges  and  put 
it  free  on  board  the  ship,  the  name  of  which 
you  are  to  furnish.'  " 

In  Capehart  v.  Furman  Farm  Imp.  Co.,  103 
Ala.  671,  the  court  said:  "  The  effect  of  the 
stipulation  is  that  the  consignor  will  place  the 
goods  loaded  on  the  car  or  vessel  wherein 
transported,  at  the  designated  point  of  destina- 
tion, free  of  all  expense  to  the  consignee." 

Judicial  Notice.  —  F.  o.  b.  means  free  on 
board,  and  the  court  will  take  judicial  notice 
of  the  meaning  of  this  abbreviation.  Capehart 
v.  Furman  Farm  Imp.  Co.,  103  Ala.  671; 
Sheffield  Furnace  Co.  v.  Hull  Coal,  etc.,  Co., 
101  Ala.  446. 

Inspection.  —  A  contract  of  sale  provided  that 
the  defendants  should  sell  to  the  plaintiffs  at  a 
specified  price,  four  thousand  tons  of  steel  rails 
" /.  o.  b.  Continental  port.  Inspection  at 
maker's  works."  It  was  proved  that  /'.  o.  5. 
meant  free  on  board  the  vessels  which  were  to 
carry  the  rails,  and  it  was  held  that  after  this 
explanation  of  the  letters  had  been  given  the 
contract  was  clear  and  unambiguous;  that  the 
inspection  was  one  of  the  things  to  be  done  in 
pursuance  of  the  contract,  and  that  the  ex- 
pense thereof,  the  same  as  all  other  expenses 
touching  performance,  was  to  be  borne  by  the 
defendants.    Silberman  v.  Clark,  96  N.  Y.  522. 

Payment  of  Freight.  —  In  Knapp  Electrical 
Works  v.  New  York  Insulated  Wire  Co.,  157 
111.  456,  where  the  appellee  contracted  to  fur- 
nish goods  to  the  appellant,  a  citizen  of  Chi- 
cago, "  /.  o.  b.  Wallingford,  Conn.,  or  N.  Y.," 
it  was  held  that  the  appellee  was  to  furnish  the 
goods  to  be  consigned  at  those  places  free  on 
board  cars,  and  that  the  appellant  was  to  pay 
whatever  charges  might  be  incurred  in  trans- 
porting the  goods  from  Wallingford  or  New 
York  to  his  place  of  business  in  Chicago. 

4.  The  English  General  Turnpike  Act,  3 
Geo.  IV.,  c.  126,  enacted  by  section  32  that 
"  no  toll  shall  be  demanded  or  taken  *  *  * 
on  any  turnpike  road  for  any  horse,  beast,  or 
other  cattle,  or  carriage  employed  in  carrying 
or  conveying,  having  been  employed  onlv  in 
carrying  or  conveying  on  the  same  day,  any 
hay,  straw,  fodder  for  cattle,  and  corn  in  the 
straw  which  has  grown  or  arisen  on  land  or 
ground  in  the  occupation  of  the  owner  of  any 
Volume  XIII. 


Definitions. 


FCENUS  —  FOLIO. 


Definitions. 


FCENUS  (See  also  the  titles  BOTTOMRY  AND  RESPONDENTIA,  vol.  4,  p. 
7,6  •  Marine  Insurance;  Usury.)  — That  which  produced  interest  on 
money.1  A  Latin  word  used  in  the  expression  foenus  nauticum,  of  agreements 
made  when  money  is  lent  on  the  hazard  of  a  voyage.2 

FETICIDE.  (See  also  the  titles  ABORTION,  vol.  1,  p.  186;  HOMICIDE.)  — 
Foeticide  is  criminal  abortion. 

FOG.  —  See  note  3.  ^  .  ,      ,.  , 

FOLDCOURSE.  —  "  Foldcourse  "  means,  in  its  proper  sense,  the  right  whicn 
the  lords  of  some  manors  in  England  have  of  feeding  a  certain  number  of 
sheep  on  the  lands  of  their  tenants  during  certain  times  of  the  year.  It 
seems  that  such  a  right  is  not  strictly  a  right  of  common,  although  frequently 
so  called,  but  a  seignorial  right  reserved  by  the  lord  of  the  manor  over  his 
tenants'  lands.  "  Foldcourse  "  also  means  land  subject  to  a  right  of  foldcourse 
or  the  same  thing  as  a  sheepwalk  ;  the  right  of  a  tenant  of  a  manor  to  pasture 
sheep  on  the  land  of  the  lord  ;  such  a  right  is  a  common  appurtenant.  A 
foldcourse  is  not  a  several  right  to  the  herbage,  but  a  right  of  common  appur- 
tenant of  pasture  for  sheep.5  -t-j     AXT_  Po 

FOLIO  (See  also  the  title  FOLIOING  PAPERS,  9  ENCYC.  OF  PL.AND  PR. 
18)  —  A  certain  number  of  words  taken  as  a  basis  for  computing  the  length 
of  a  document.6  In  England  in  conveyances  the  folio  is  seventy-two  words ; 
in  parliamentary  proceedings,  ninety  words.7  In  the  United  States  the  folio 
is  usually  one  hundred  words.8 


such  hay,  straw,  fodder,  or  corn  in  the  straw, 
potatoes,  or  other  agricultural  produce,  and 
which  has  not  been  bought,  sold,  or  disposed 
of,  nor  is  going  to  be  sold  or  disposed  of." 
A 'horse  and  cart  passed  through  a  tollgate 
carrying  threshed  barley,  which  had  grown  on 
land  in  the  occupation  of  the  owner,  to  a  mill, 
to  be  ground  into  meal  for  feeding  the  own- 
er's pigs.  They  repassed  on  the  same  day, 
laden  with  barley  meal  obtained  from  the 
mill,  the  produce  of  another  parcel  of  barley 
grown  by  the  same  owner  on  the  same  land, 
and  previously  sent  to  be  ground  into  meal  for 
the  same  purpose.  It  was  held  that  the  horse 
and  cart  were  exempt  from  toll  under  the 
above  General  Turnpike  Act;  for  that  both 
the  barley  and  the  barley  meal  came  within  the 
description  of  "  fodder  for  cattle."  Cock- 
burn,  C.  J.,  said:  "  No  doubt  there  is  some 
difficulty  at  first  sight  in  saying  that  barley  in 
the  course  of  transit  to  a  mill  for  the  purpose 
of  being  ground  into  meal,  to  be  afterwards 
eaten  by  cattle,  is  already  fodder  for  cattle, 
but  giving  a  fair  and  liberal  construction  to 
the  words  of  the  statute,  I  think  that  every- 
thing which  is  ultimately  destined  to  be  used 
as  food  for  cattle  is  fodder  for  them,  although 
it  may  not  have  gone  through  the  final  process 
which  will  make  it  such."  Clements  v. 
Smith.  3  El.  &  El.  238,  107  E.  C.  L.  238. 

1.  Encyclopaedic  Diet. 

2.  "  These  terms  [bottomry  and  responden- 
tia] are  also  applied  to  contracts  for  the  repay- 
ment of  money  borrowed,  not  on  the  ship  and 
goods  only,  but  on  the  mere  hazard  of  the 
voyage  itself;  when  a-man  lends  a  merchant 
a  thousand  pounds,  to  be  employed  in  a 
beneficial  trade,  with  condition  to  be  repaid 
with  extraordinary  interest  in  case  such  a 
voyage  be  safely  performed,  which  kind  of 
agreement  is  sometimes  called  foenus  nauticum, 
and  sometimes  usura  maritima."  2  Black. 
Com.  458.    See  also  2  Stephen's  Com.  93. 
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3.  Fog  —  Navigation.  (See  also  the  title 
Navigation.)  — The  Revised  Statutes  of  the 
United  States  provide  that  every  steam  vessel, 
when  in  a  fog,  shall  go  at  a  moderate  speed. 
It  has  been  held  that/03  is  a  generic  term,  de- 
scriptive of  all  conditions  of  the  atmosphere 
increasing  the  perils  of  navigation,  and  that 
its  meaning  should  not  be  limited  to  the 
strictly  technical  definition  of  the  word,  ex- 
cluding mist  or  falling  snow.  Flint,  etc.,  R. 
Co.  v.  Marine  Ins.  Co.,  71  Fed.  Rep.  215. 

4.  Sweet's  Law  Diet. 

5.  Robinson  v.  Duleep  Singh,  n  Ch.  Div. 
806;  Sharp  v.  Bechinowe,  Lutw.  398. 

6.  Century  Diet. 

7.  R.  S.  C,  Order  65,  r.  27  (14);  Encyc. 
Laws  of  England. 

8.  One  Hundred  Words.  —  The  word  folio  sig- 
nifies one  hundred  words,  counting  as  a  word 
each  figure  necessarily  employed.  7  Wait's 
Pr.,  §  3343,  subsec.  24;  Laws  N.  Y.  1892,  c. 
677,  §  ir. 

By  10  U.  S.  Stat,  at  L.  168,  it  is  provided  that 
one  hundred  words  shall  constitute  a  folio. 
Under  this  provision  it  has  been  held  that 
though  the  number  of  words  in  a  paper  was 
less  than  one  hundred  it  should  still  be 
counted  a  folio.  Amy  v.  Shelby  County,  I 
Flipp.  (U.  S.)  104.  . 

Newspaper  Notices.  (See  also  the  titles  News- 
papers; Notices.)  — "  The  term  folio,  when 
used  as  a  measure  for  computing  fees  or  com- 
pensation, shall  be  construed  to  mean  one  hun- 
dred words,  counting  every  figure  necessarily 
used  as  a  word;  and  any  portion  of  a  folio, 
when  in  the  whole  draft  or  paper  there  shall 
not  be  a  complete  folio,  and  when  there  shall 
be  any  excess  over  the  last  folio,  shall  be  com- 
puted as  a  folio."  Comp.  Laws  Mich.  (1871), 
§  7459.  Compare  How.  Annot.  Stat.  Mich. 
(1883),  §  9034.  This  law  has  been  followed  in 
a  Michigan  case  in  which  the  plaintiffs,  pub- 
lishers of  a  newspaper  in  the  village  of  Stur- 
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as 


FOLLOW.  —  To  go  or  come  after;  hence,  to  succeed,  go  with,  accompany, 
in    the   phrase  "follow   the    event;"1   to    result    from    or   ensue;  to 


gis,  St.  Joseph's  county,  Michigan,  brought 
suit  against  the  village  for  the  amount  of  a 
printing  bill.  The  claim  was  disallowed  on 
the  ground  that  the  publication  had  been  made 
without  any  order  of  the  village  board, 
although  it  was  in  evidence  that  some  of  the 
village  officers  took  notices  to  the  plaintiffs  for 
publication.  The  court,  per  Cooley,  J.,  con- 
firmed, however,  the  instruction  to  the  jury 
that  a  legal  folio  was  one  hundred  words. 
Thornton  v.  Sturgis,  38  Mich.  639. 

Ems.  —  A  statute  provided  that  a  certain  rate 
per  folio  should  be  paid  on  any  advertisement 
required  to  be  published  by  law  in  any  news- 
paper. It  also  said  that  a  folio  "  is  hereby  de- 
clared to  be  equal  to  the  space  occupied  by 
two  hundred  and  fifty  ems  of  solid  matter  of 
the  kind  of  type  used."  In  construing  this 
provision,  the  court  said:  "  Though  we  cannot 
be  supposed  to  know  much  about  ihe  technical 
terms  of  art  in  the  printing  business,  yet  this 
being  a  public  statute,  it  is  our  duty  to  take 
judicial  notice  of  the  meaning  of  such  terms 
used  in  it.  A  folio,  in  that  business,  as  in  the 
law  business,  means  one  hundred  words;  but 
in  this  statute  the  meaning  of  the  term  folio  is 
defined  and  limited,  and  must  be  used  with 
reference  to  that  definition.  In  this  section  it 
means  two  hundred  and  fifty  ems  of  solid 
matter.  The  em  was  originally  square,  and 
such  square  is  the  unit  of  measurement,  and 
varies  in  size  as  the  type  varies.  But  still, 
different  makes  of  type  vary  in  width,  and 
especially  is  there  a  difference  in  this  respect 
between  the  old  makes  and  the  point  system, 
which  of  late  years  is  being  almost  universally 
adopted.  While  two  hundred  and  fifty  ems 
will  mike  oil  an  average  about  one  hundred 
words  in  some  makes  of  type,  it  will  not  in 
others.  Solid  matter  means  that  there  shall 
be  no  '  leading '  between  the  lines,  and  no 
'padding'  beyond  the  usual  and  ordinary 
spacing  between  the  words.  With  these  re- 
strictions the  two  hundred  and  fifty  ems  must 
be  taken  as  a  folio,  whether  it  makes  one  hun- 
dred words  or  not."  Hobe  v.  Swift,  58  Minn.  84. 

1.  Follow  the  Event.  —  In  an  action  for  libel 
the  plaintiff  recovered  upon  the  trial  one 
farthing  damages.  His  counsel  asked  the 
trial  judge  to  certify  for  costs,  but  the  judge 
refused  to  do  so,  or  to  interfere  one  way  or  the 
other.  The  plaintiff  claimed  that  he  was  en- 
titled to  costs  under  the  English  Judicature 
Act  1875,  Order  55,  as  follows:  "  Subject  to 
the  provisions  of  the  act,  the  costs  of  and  in- 
cident to  all  proceedings  in  the  High  Court 
shall  be  in  the  discretion  of  the  court,  pro- 
vided that  where  any  action  or  issue  is  tried 
by  a  jury,  the  costs  shall  follow  the  event,  un- 
less, upon  application  made  at  the  trial  for 
good  cause  shown,  the  judge  before  whom 
such  action  or  issue  is  tried,  or  the  court,  shall 
otherwise  order."  The  master,  however,  re- 
fused to  tax  the  costs,  on  the  ground  that  the 
plaintiff,  having  recovered  less  than  forty 
shillings,  was  not  entitled  thereto.  The  plain- 
tiff contended  that  the  above  order  operated 
as  a  repeal  of  all  the  previous  statutes  as  to 
costs;  the  defendant  argued  that  there  was  no 
express  repeal  of  the  previous  enactments  with 


regard  to  costs  in  the  Judicature  Act  or 
Rules;  that  a  reasonable  construction  might 
be  given  to  the  proviso  to  Order  55  without 
interfering  with  the  special  provisions  of  the 
previous  statutes  as  to  costs  in  particular 
cases;  and  that  by  "  following  the  event  "  the 
order  meant  that  the  result  as  to  costs  was  to 
follow  on  the  finding  of  the  jury  in  the  same 
manner  as  it  would  have  done  before  the  act. 
The  court  held  the  plaintiff  entitled  to  costs, 
Lord  Coleridge,  C.  J.,  saying:  "  No  question 
arises  in  this  case  of  any  application  to  the 
discretion  of  the  court  with  regard  to  costs. 
The  whole  matter  turns  therefore  upon  the 
meaning  of  the  words  in  the  proviso  to  the 
order,  '  the  costs  shall    follow    the  event.' 

*  *  *  It  is  contended  that  because,  before 
the  act,  the  costs  would  not  have  followed  the 
event,  inasmuch  as  the  damages  obtained  by 
the  plaintiff  did  not  amount  to  a  certain  sum, 
therefore  the  plaintiff  does  not  ccme  within 
the  words  of  the  proviso.  In  other  words,  that 
the  true  construction  of  the  proviso  is  that  the 
words  '  shall  follow  the  event  '  mean  shall 
follow  the  event  according  as  before  the  act 
they  would  or  would  not  have  done  so.  This 
would  require  a  very  considerable  interpola- 
tion of  words  into  the  order,  and  such  as  we 
ought  not  to  make  unless  some  overwhelming 
necessity  for  it  could  be  shown  to  exist  either 
with  reference  to  the  intention  of  the  act  cr 
the  authority  of  previous  judicial  decisions. 

*  *  *  Here,  according  to  the  ordinary 
meaning  of  the  words,  the  event  was  entirely 
in  favor  of  the  plaintiff,  and  the  enactment  is 
that  the  costs  shall  follow  that  event.  The 
reason  of  the  thing  is  all  in  favor  of  giving  the 
words  of  the  order  their  plain,  natural  mean- 
ing." Parsons  v.  Tinling,  2  C.  P.  Div.  119. 
This  ruling  was  followed  in  Field  v.  Great 
Northern  R.  Co.,  3  Exch.  Div.  261;  Myers  v. 
Defries,  5  Exch.  Div.  15,  5  Exch.  Div.  160. 
See  also  Garnett  v.  Bradley,  L.  R.  3  App.  944. 
And  see  Encyc.  of  Pl.  and  Pr.,  titles  Abiding 
the  Event,  vol.  1,  p.  53;  Costs,  vol.  5,  p.  jco. 

Marine  Insurance.  (See  also  the  title"  Marine 
Insurance.) — In  construing  a  marine-insur- 
ance policy,  Lord  Blackburn  said  in  Inglis  v. 
Stock,  L.  R.  10  App.  263:  "The  meaning  of 
"  To  foiioiv  policy  for  £4, ceo.  No.  34246,''  is 
that,  there  being  consecutive  policies,  any  less 
declared  is  to  be  borne  first  by  the  earlier  pcli- 
cies,  and  that  it  is  not  till  after  the  pclicy  No. 
34246  is  exhausted,  either  by  losses  or  declared 
adventures  which  have  ccme  in  safe,  ibat  the 
underwriters  on  the  policy  which  follows  are 
to  bear  the  balance  of  the  loss,  if  any." 

Following.  —  Following  generally  means 
next  after,  yet  a  different  signification  could 
be  given  it  if  demanded  by  the  context  or  sur- 
rounding circumstances.  Wilkinson  p.  State, 
10  Ind.  ^73;  Simpson  v.  Robert,  35  Ga.  180. 

Following  Basis.  —  An  agreement  provided 
that  general  average  should  be  adjusted  "  on 
the  following  basis,"  followed  by  a  statement 
of  the  amount  to  be  contributed  for  in  general 
average,  the  valuation  of  the  ship  after  col- 
lision, valuation  of  freight,  and  valuation  of 
cargo.  In  construing  this  agreement,  the 
court  said:  "  It  will  be  observed  that  the  ad- 
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Definitions. 


pursue; 1  to  walk  in,  to  practice,  as  a  profession  or  business. 

FOLLOW  TRUST  FUNDS.  —  See  the  title  TRUSTS  AND  TRUSTEES,  and  such 
specific  titles  as  EXECUTORS  AND  ADMINISTRATORS,  vol.  II,  p.  720;  GUARD- 
IAN and  Ward  ;  Public  Officers,  etc. 

FOOD.  (See  also  the  title  Adulteration,  vol.  1,  p.  738.) — Any  sub- 
stance which,  taken  into  the  body,  is  capable  of  sustaining  or  nourishing  the 
living.3 


justment  is  to  be  made  not  upon  the  enu- 
merated values,  but  upon  the  basis  of  such 
values;  in  other  words,  the  values  were  to  be 
taken  as  the  foundation  upon  which  the  ad- 
justment should  be  made  in  accordance  with 
the  principles  of  law.  To  ascertain  the  con- 
tributory value  of  freight,  it  was  necessary  to 
have  a  basis  upon  which  to  make  the  calcula- 
tion, and\hat  basis  is  here  stipulated  as  a  fact. 
Upon  this  primary  fact  the  law  determines  the 
contributory  value  of  freight  as  one-half  of  its 
gross  value.  It  follows  as  a  conclusion  from 
these  premises  that  the  adjustment  in  this  case 
was  erroneous  in  assessing  the  contribution 
due  in  general  average  on  the  freight  on  its 
gross  value,  instead  of  taking  one-half  of  such 
value,  as  provided  by  law;  and  the  respondent 
is  therefore  entitled  to  a  judgment  dismissing 
the  libel,  and  it  is  so  ordered."  Minor  v.  Com- 
mercial Union  Assur.  Co.,  58  Fed.  Rep.  801. 

1.  Follow  — -Breach  of  the  Peace. —  Where  a  stat- 
ute (Gen.  Stat.  Conn.,  tit.  12,  £  123)  made  it  a 
crime  to  "  disturb  or  break  the  peace,  or  stir 
up  or  provoke  contention  and  strife,  by  follow- 
ing or  mocking  any  person  with  scurrilous  or 
abusive  or  indecent  language,  or  gestures,  or 
noise,"  and  where  it  appeared  that  there  had 
been  a  controversy  between  one  charged  with 
such  a  crime  and  another  person,  in  which  the 
accused  had  become  greatly  excited,  and  on 
the  next  day  he  assailed  the  other  party  with 
scurrilous  and  abusive  language,  the  court 
held  that  whether  or  not  it  was  a  following 
within  the  meaning  of  the  statute,  it  was 
clearly  a  mocking;  McCurdy,  J.,  saying:  "  As 
to  the  following  up,  it  seems  that  on  the  28th 
of  May  a  controversy  had  arisen  between 
the  parties,  and  that  the  accused  had  become 
very  much  enraged  against  Kerley,  and  so 
continued  until  the  next  day,  when  he  went  to 
the  place  where  Kerley  was,  and  abused  and 
insulted  him  in  the  manner  recited  in  the  in- 
formation. It  would  not  be  a  strained  inter- 
pretation to  call  this  conduct  a  following  up. 
But  hovvever  that  may  be,  the  outrageous  acts 
of  the  accused  clearly  amount  to  a  mocking, 
within  the  purview  of  the  statute."  State  v. 
Warner,  34.  Conn.  276. 

2.  Follow  His  Business.  —  A  policy  of  insur- 
ance against  accident  contained  a  proviso  that 
"  in  case  such  accident  or  violence  shall  not 
cause  the  death  of  the  insured  immediately, 
but  shall  cause  any  bodily  injury  to  the  said 
insured  of  so  serious  a  nature  as  wholly  to  dis- 
able him  from  following  his  usual  business, 
occupation,  or  pursuits,  the  company  will  pay 
to  the  said  insured  a  compensation  in  money 
at  the  rate  of  five  pounds  per  week  during  the 
continuance  of  such  disability."  The  insured, 
a  solicitor,  and  registrar  of  a  county  court, 
sprained  his  ankle  severely,  and  was  confined 
to  his  bedroom  for  some  weeks,  being  unable 
to  get  down  stairs.    He  was  prevented  from 


passing  his  accounts  as  registrar,  and  from 
attending  at  various  places  at  which  he  was  re- 
quired to  complete  purchases  for  his  clients.  In 
an  action  brought  on  the  policy  of  insurance, 
it  was  held  that  inasmuch  as  the  plaintiff  was 
so  disabled  as  to  be  incapable  of  following  his 
usual  occupation,  business,  or  pursuits,  he 
was  "  wholly  "  disabled  from  following  them, 
within  the  meaning  of  the  policy.  Hooper  v. 
Accidental  Death  Ins.  Co.,  5  H.  &  N.  546. 
See  also  the  titles  Accident  Insurance,  voL 
1,  p.  296. 

3.  Markets.  (See  also  the  title  Markets.)  — 
But  in  statutes  the  use  of  the  word  is  gen- 
erally limited  to  certain  kinds  or  quantities  of 
food.  Thus,  where  a  by-law  of  the  District 
of  Columbia  provided  that  "  no  person  shall 
buy  any  provision  or  articles  of  food  in  the 
market,  and  during  the  market  hours  afore- 
said, for  the  purpose  of  selling  the  same  again 
in  the  said  market,  or  in  any  part  of  the  city, 
nor  shall  any  person  out  of  the  market  buy  up 
any  provision  or  article  of  food  coming  to  said 
market,  under  the  penalty  of  six  dollars  for 
every  offense,"  the  court  decided  that  rye 
chop  (which  was  food  for  horses)  was  not 
"  provision,"  nor  an  "  article  of  food,"  within 
the  meaning  of  the  by-law.  (Buich's  Dig.,  p. 
119,  art.  9.)  Botelor  v.  Washington,  2  Crancb 
(C.  C.)  676. 

Food  —  Baking  Powder.  —  In  James  v.  Jones, 
(1894)  1  Q.  B.  304,  it  was  held  that  baking 
powder  was  not  an  article  of  food,  within  the 
statute  against  adulteration.  And  see  War- 
ren v.  Phillips,  44  ).  P.  61,  68  L.  T.  N.  S.  246. 

Exemption.  —  And  statutes  which  provide 
that  the  necessary  food  for  exempt  stock  shall 
be  free  from  execution  have  been  held  not  to 
exempt  food  for  animals  which  the  debtor  does 
not  possess,  and  has  no  present  purpose  of 
obtaining.  Cowan  v.  Main,  24  Wis.  569;  King 
v.  Moore,  10  Mich.  538.  See  also  Farrell  v. 
Higley,  Hill  &  D.  Supp.  (N.  Y.)  87.  See  also 
the  title  Exemptions  from  Execution,  vol. 
12,  pp.  114,  116. 

Tobacco.  —  In  holding  that  within  a  Sunday 
law  tobacco  was  not  food,  the  court  said: 
"  Food  is  a  substance  that  promotes  the  growth 
of  animal  or  vegetable  life.  There  is  no 
nutriment  in  tobacco.  It  is  merely  a  narcotic. 
It  is  not  generally  regarded  as  an  article  of 
food.  It  could  hardly  be  said  that  an  indict- 
ment for  selling  unwholesome  food  could  be 
sustained  by  proof  that  defendant  sold  a  bad 
or  unwholesome  cigar.  But  defendant  says 
that  to  those  who  have  contracted  the  habit  of 
using  tobacco  it  becomes  a  '  necessity.'  Con- 
ceding this  position  to  be  correct,  the  evidence 
shows  that  defendant  exposed  his  cigars  to 
general  sale,  and  did  sell  them  to  any  and 
every  one  who  applied  to  purchase,  and  there 
is  no  evidence  that  defendant  only  sold  to 
those  who  had  acquired  the  habit  of  smoking. 
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FOOT.  —  Foot  means  the  extremity,  bottom,  or  end  of  anything;1  also 
an  expression  of  linear  measurement.2  It  is  sometimes  used  figuratively,  as 
in  the  phrase  "to  set  on  foot,"  that  is,  to  set  in  action,  to  start,  put  in 
motion.3 

uring  mulberry  trees  from  the  top  of  the  root, 
or  bottom  of  the  stem,  to  the  extremity  of  the 
matured  or  hard  wood,  was  uniform  and  uni- 
versal in  the  execution  of  all  contracts  for  the 
sale  and  delivery  of  the  article,  made  by  deal- 
ers therein  ;  that  the  plaintiff  himself  and  those 
from  whom  he  had  acquired  his  title  to  the 
trees  in  question  were  dealers  in  the  article, 
residing  in  the  neighborhood  where  that  usage 
prevailed,  and  were  well  acquainted  with  it. 
All  this  evidence  was  offered  with  the  avowed 
purpose  of  explaining  the  true  intent  and 
meaning  of  the  parties  to  this  contract  touch- 
ing the  phrase  '  one  foot  high,'  and  not  to 
alter,  contradict,  or  even  modify  the  terms  of 
the  contract.  This  evidence  was  overruled  on 
the  trial,  and,  I  think,  erroneously."  Barton 
v.  McKelway,  22  N.  J.  L.  165,  173. 

3.  Set  on  Foot.  (See  also  the  title  Interna- 
tional Law.) —  The  Revised  Statutes  of  the 
United  States  provide  (§  5286)  that  every  per- 
son who,  within  territory  of  the  United  States, 
begins  or  sets  on  foot  any  military  expedition 
against  a  foreign  prince  or  people,  shall  be 
guilty  of  a  high  misdemeanor.  It  was  held 
that  the  crime  is  complete  when  the  expedition 
is  organized.  The  court  said:  "  To  begin 
is  not  to  finish;  to  set  on  foot  is  not  to 
accomplish.  The  language  of  the  statute  is 
very  comprehensive  and  peremptory.  It 
brands  as  an  offense  against  the  government 
the  first  effort  or  proposal  by  individuals  to  get 
up  a  military  enterprise  in  this  country  against 
a  foreign  one.  It  does  not  wait  for  the  project 
to  be  consummated  by  any  formal  array  or 
organization  of  forces,  or  declaration  of  war, 
but  strikes  at  the  inception  of  the  purpose,  in 
the  first  incipient  step  taken  with  a  view  to  the 
enterprise,  by  their  engaging  men,  munitions 
of  war,  means  of  transportation,  or  funds  for 
its  maintenance."  U.  S.  v.  Ybanez,  53  Fed. 
Rep.  538. 

In  charging  the  grand  jury  upon  this  sec- 
tion, McLean,  J.,  said:  "  To  this  section  your 
attention  is  specially  solicited.  You  will  ob- 
serve that  the  enumerated  acts  which  consti- 
tute the  offense  are  all  in  the  disjunctive.  To 
'  begin  '  the  military  expedition  spoken  of  is 
an  offense  within  the  statute.  To  begin  it  is 
to  do  the  first  act  which  may  lead  to  the  enter- 
prise. The  offense  is  consummated  by  any 
overt  act  which  shall  be  a  commencement  of 
the  expedition,  though  it  should  not  be  prose- 
cuted. Or  if  an  individual  shall  '  set  the  ex- 
pedition on  foot,'  which  is  scarcely  distin- 
guishable from  beginning  it.  To  set  it  on  foot 
may  imply  some  progress  beyond  that  of 
beginning  it.  Any  combination  of  individuals 
to  carry  on  the  expedition  is  setting  it  on 
foot,  and  the  contribution  of  money  or  any- 
thing else  which  shall  induce  such  combination 
may  be  a  beginning  of  the  enterprise.  '  To 
provide  the  means  for  such  an  enterprise  '  is 
within  the  statute.  To  constitute  this  offense, 
the  individual  need  not  engage  personally  in 
the  expedition.  If  he  furnish  the  munitions 
of  war,  provisions,  transportation,  clothing,  or 


to  such  an  extent  as  to  make  a  cigar  a  '  neces- 
sity.' "  State  v.  Ohmer,  34  Mo.  App.  115. 
See  also  the  title  Sunday. 

Gin.  —  In  holding  that  gin  was  food  within 
a  statute  against  adulteration,  Lush,  J.,  said 
that  the  term  food  included  every  article  used 
for  food  or  drink  by  man.  Webb  v.  Knight, 
2  Q.  B.  Div.  535. 

1.  Wills.  —  As  where  a  statute  prescribes 
that  a  will  shall  be  signed  at  the  foot  or  end. 
Hunt  v.  Hunt,  L.  R.  I  P.  &  D.  209.  See  also 
the  title  Wills. 

Boundaries  — Foot  of  the  Mountain.  —  Where, 
in  a  deed,  land  was  described  as  bounding 
"  on  the  mountain,"  and  "  by  the  mountain," 
and  "at  the  foot  of  the  mountain,"  it  was  held 
that  these  words  were  too  indefinite  and  un- 
certain to  control  the  courses,  distances,  and 
other  references  in  the  deed  descriptive  of  the 
land;  the  court,  Wilde,  J.,  saying:  "  The  foot 
of  the  mountain  is  the  most  definite  reference. 
But  the  foot  of  the  mountain  may  in  many 
cases  be  uncertain,  the  rise  being  so  gradual 
and  inconsiderable."  Williston  v.  Morse,  10 
Met.  (Mass.)  26.  See  also  the  title  Bounda- 
ries, vol.  4,  pp.  764.  784- 

2.  Measure.  — (See  also  the  title  Weights  and 
Measures.) —  Where  a  contract  was  made  for 
the  delivery  of  a  certain  number  of  trees,  not 
less  than  one  foot  high,  it  was  held  that  it  was 
competent  for  the  defendant  in  an  action  of 
covenant  for  the  value  of  the  trees  delivered 
to  show  what,  in  the  usage  of  the  trade,  was 
meant  by  trees  "  one  foot  high,"  such  evidence 
tending  to  explain  a  doubtful  contract,  not  to 
contradict  an  explicit  one.  Nevins,  J.,  said: 
"  But  it  is  further  objected  that  the  court 
below  overruled  legal  and  material  evidence 
offered  by  the  defendant  on  the  trial.  To  get 
at  the  point  of  this  objection,  it  is  necessary  to 
refer  again  to  the  written  contract,  which  pro- 
vides in  terms  that  the  trees  to  be  delivered 
were  not  to  be  less  than  one  foot  high.  The 
plaintiff  proved  that  the  trees  delivered  were 
one  foot  high,  measuring  from  the  top  of  the 
root  to  the  top  of  the  stem.  The  defendant 
then  proved  that,  after  his  return  home,  he 
caused  these  trees  to  be  counted  and  meas- 
ured, and  that,  according  to  such  measure- 
ment, there  were  only  nine  thousand  trees  of 
a  foot  high  and  upwards,  and  that  the  rest 
were  rejected  as  falling  short  of  that  measure- 
ment. The  mode  of  measurement  adopted  by 
the  defendant  (according  to  the  evidence)  was 
from  the  top  of  the  root  to  the  extent  of  the 
ripe  or  hard  wood,  and  not  to  the  top  of  the 
stem.  It  became  apparent,  then,  that  the  dis- 
crepancy in  the  count  and  measurement  of 
the  trees  by  the  different  witnesses  arose  from 
the  different  modes  of  measuring  adopted  by 
them.  The  defendant  then  offered  to  prove 
by  witnesses  that  the  mode  adopted  by  him 
was  the  lawful  and  proper  rule;  that  it  was 
the  rule  well  known  and  practiced  by  all  deal- 
ers in  that  article,  from  the  commencement  of 
the  trade  until  the  time  when  this  contract 
was  made;  that  this  custom  or  usage  of  meas- 
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FOOTBOARD.  —  See  note  I. 

FOOTING.  —  The  word  "  footing  "  is  defined  as  firm  position  ;  established 
place;  relative  position.8 
FOOTPATH.  —  See  note  3. 

FOOTPRINTS.  —  See  the  title  EXPERIMENTS  (IN  EVIDENCE),  vol.  12,  p.  41 1. 
FOR.  —  For  cases  in  which  this  word  has  been  defined  and  for  examples 
of  the  several  phrases  in  which  it  is  used  see  note  4. 


any  other  necessaries,  to  men  engaged  in  the 
expedition,  he  is  guilty,  for  he  provides  the 
means  to  carry  on  the  expedition.  It  must  be 
against  a  nation  or  people  with  whom  we  are 
at  peace."  Charge  to  Grand  Jury,  5  McLean 
(U.  S.)  306. 

1.  Footboard.  —  A  brakeman  brought  suit  for 
injuries  received  on  account  of  the  defendant 
company's  negligence  in  loading  a  flat  car 
with  machinery  and  placing  it  in  his  train  so 
that  his  duties  required  him  to  pass  over  it, 
without  providing  a  footboard.  It  was  held 
that  there  was  evidence  from  which  the  jury 
was  justified  in  finding  the  defendant  negli- 
gent. The  court  said:  "  We  understand 
that  footboards,  otherwise  known  as  '  running 
boards,'  are  placed  lengthwise  of  the  car,  and 
above  their  loads,  in  such  manner  as  to  afford 
a  convenient  way  for  the  use  of  brakemen  in 
passing  from  one  part  of  the  train  to  another. 
Under  the  charge  of  the  court,  the  jury  must 
have  found  that  defendant  was  negligent  in 
not  providing  a  footboard  for  the  car  in  ques- 
tion. This  being  true,  the  fact  that  such  neg- 
ligence was  usual  or  customary  would  not 
relieve  defendant  from  liability  for  its  conse- 
quences. Hamilton  v.  Des  Moines  Valley  R. 
Co.,  36  Iowa  38."  Hosic  v.  Chicago,  etc.,  R. 
Co.,  75  Iowa  683. 

2.  State  v.  Boyd,  31  Neb.  718.  In  this  case 
the  court  held  that  alien  inhabitants  of  the 
territory  of  Nebraska  at  the  time  of  its  admis- 
sion as  a  state  did  not  become  citizens  of  the 
United  States,  saying:  "  The  words  '  equal 
footing  with  the  original  states  '  cannot  fairly 
be  construed  to  have  any  reference  to  the 
status  of  the  inhabitants.  *  *  *  We  must 
look  to  the  Constitution  of  the  United  States 
to  find  out  what  the  '  firm  position,'  '  estab- 
lished place,'  and  '  relative  condition  '  of  the 
various  states  are."  But  this  case  was  after- 
wards reversed  in  the  Supreme  Court  of  the 
United  States  (Boyd  v.  Thayer,  143  U.  S.  135), 
where  the  court  said:  "Admission  on  equal 
footing  with  the  original  states,  in  all  respects 
whatever,  involves  equality  of  constitutional 
right  and  power,  which  cannot  thereafter- 
wards  be  controlled,  and  it  also  involves  the 
adoption  as  citizens  of  the  United  States  of 
those  whom  Congress  makes  members  of  the 
political  community,  and  who  are  recognized 
as  such  in  the  formation  of  the  new  state  with 
the  consent  of  Congress." 

3.  Footpath.  (See  also  the  title  Streets  and 
Sidewalks.)  —  A  statute  imposed  a  penalty 
upon  any  person  who  should  wilfully  ride 
upon  "  any  footpath  or  causeway  by  the  side 
of  any  road,"  made  or  set  apart  for  the  use  or 
accommodation  of  foot  passengers.  It  was 
held  that  the  statute  did  not  apply  to  footpaths 
in  general.  The  court  said:  "  It  was  argued 
that  we  ought  to  distinguish  between  '  path- 
way '  and  '  causeway;  '  that  the  first  word  was 


used  generally,  and  that  it  was  only  in  the 
case  of  a  causeway  that  it  was  necessary  that 
it  should  be  by  the  side  of  a  road  in  order  to 
bring  it  within  the  section.  If  that  had  been 
the  intention  of  the  legislature,  the  sentence 
would  have  run,  '  upon  any  footpath,  or  any 
causeway  set  apart  for  the  use  of  foot  passen- 
gers by  the  side  of  any  road.'  It  may  be  that 
it  is  subject  of  regret  that  there  is  no  summary 
means  of  protecting  such  a  footpath  as  the 
present;  but  it  never  could  have  been  intended 
to  make  it  an  offense  to  drive  over  any  foot- 
way. Footways  often  pass  entirely  through 
grass  land,  and  it  would  be  an  exireme  hard- 
ship on  the  owners  of  the  land  if  this  enact- 
ment applied  to  such  footways."  Reg.  v. 
Pratt,  L.  R.  3  Q.  B.  64. 

4.  For  in  the  Sense  of  "for  the  Use,  Enjoy- 
joyment,  or  Possession  of."  —  A  mill  owner 
made  a  contract  with  one  Tilton  to  sell  him 
three  hundred  barrels  of  flour  at  eight  dollars 
per  barrel,  to  be  delivered  in  lots  of  one  hun- 
dred barrels,  each  lot  to  be  paid  for  on  deliv- 
ery, which  was  to  be  made  at  the  depot  of  the 
Chicago  and  Northwestern  Rail  way  Company, 
in  Milwaukee.  In  pursuance  of  this  contract, 
the  plaintiff  sent  one  hundred  barrels  to  the 
depot,  and  the  railway  shipping  clerk  was 
told  by  the  teamster  who  hauled  the  first  load 
that  it  was  "  for  Tilton."  On  the  same  day 
Tilton  procured  from  the  railway  company 
a  bill  of  lading  for  the  one  hundred  bar- 
rels, and  shipped  them  to  Chicago.  The  mill 
owner  afterwards  received  from  the  company 
a  receipt  for  the  flour  and,  not  being  paid 
therefor  by  Tilton,  brought  suit  against  the 
railway  company.  It  appeared  in  the  evidence 
that  the  shipping  clerk  knew  that  the  flour 
came  from  the  plaintiff's  mill.  A  verdict  was 
entered  for  the  plaintiff,  and  judgment  entered 
thereon.  The  railway  company  then  appealed, 
but  the  court  affirmed  the  judgment,  Dixon, 
C.  J.,  saying:  "  The  statement  of  the  team- 
ster that  the  flour  was  for  Mr.  Tilton  did  not 
justify  the  inference  either  that  it  then  be- 
longed to  Mr.  Tilton  or  that  he  was  entitled  to 
the  possession  of  it.  It  was  no  more  than 
saying  that  it  was  intended  for  him,  which 
was  true,  but  which  could  not  have  been 
understood  as  implying  that  it  was  to  be  deliv- 
ered by  the  railroad  company  to  him  without 
further  and  specific  instructions  to  that  effect 
from  the  plaintiff,  who  was  the  real  owner." 
Sawyer  v.  Chicago,  etc.,  R.  Co.,  22  Wis.  403, 
99  Am.  Dec.  49. 

For  in  the  Sense  of  "  with  Respect  to."  —  The 
constitution  of  Nevada  provided  that  the  legis- 
lature should  not  pass  special  laws  for  the 
assessment  or  collection  of  taxes  for  state, 
county,  or  township  purposes.  It  was  held 
that  an  act  discontinuing  litigation  touching 
inequitable  claims  for  taxes  and  penalties  was 
unconstitutional.  The  court  said:  "  In  the 
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clause  of  the  consiitution  '  for  the  assessment 
and  collection  of  taxes,'  etc.,  it  is  evident  that 
the  woid  for  was  intended  to  mean  '  with  re- 
spect to,'  or  '  with  regard  to  '  Such  are  the 
definitions  given  by  lexicographers.  This, 
then,  is  the  constitutional  prohibition:  'The 
legislature  shall  not  pass  local  or  special  laws 

*  *  *  with  respect  to,  or  with  regard  to, 
the  assessment  and  collection  of  taxes  for 
state,  county,  or  township  purposes."  State 
v.  Consolidated  Virginia  Min.  Co.,  16  Nev.  445. 
See  generally  the  titles  Statutes;  Taxation. 

For  in  the  Sense  of  Sum  "  Not  Exceeding."  — 
An  insurance  policy  for  fifteen  hundred  dollars 
was  taken  out  upon  a  barn.  In  construing 
this  provision  the  court  said:  "  The  word  for 
in  the  quotation  means  '  in  a  sum  not  exceed- 
ing,' '  to  the  amount  of.'  "  Farmers'  Mut.  F. 
Ins.  Co.  v.  Moyer,  97  Pa.  St.  448. 

For  in  the  Sense  of  "  for  the  Purpose  of."  —  A 
power  for  making  rules  is  equivalent  to  a 
power  far  the  purpose  of  making  rules.  Atty.- 
Gen.  v.  S  Hem,  33  L.  J.  Exch.  213. 

In  Marshall  v.  Richardson,  58  L.  J.  M.  C. 
45.  it  was  held  that,  under  a  statute  forbid- 
ding fishing  for  salmon  without  a  license,  one 
did  not  fish  for  salmon  unless  he  fished  for  the 
purpose  of  catching  salmon. 

For  the  Purpose  of  Sale.  —  In  Com.  v.  Ray- 
mond, 97  Mass.  567,  it  was  held  that  in  an  in- 
dictment the  words  "  with  the  intent  *  *  * 
to  sell  "  were  equivalent  to  the  words  "  for 
the  purpose  of  sale."  The  court  said:  "  The 
language  used,  1  with  the  intent  to  sell,'  we 
regard  as  exactly  equivalent  to  the  language 
of  the  statute,  '  for  the    purpose   of  sale.' 

*  With  an  intent '  and  '  for  a  purpose  '  are  ex- 
pressions almost  absolutely  identical  in  mean- 
ing." 

Of  and  For  Are  Synonymous.  —  In  Slymer  v. 
State,  62  Md.  242,  it  was  held  that  the  words 
"  of  the  county  "  and  "  for  the  county  "  as 
applied  in  the  Circuit  Courts  and  to  the  clerks 
thereof  might  be  used  interchangeably.  The 
court  said:  "  But  it  is  argued  that  because 
the  court  does  and  will  take  judicial  notice  of 
the  law  as  one  providing  for  an  election  to  be 
held,  the  court  must  know  that  the  law  pro- 
vides for  the  return  of  the  election  to  be  made 
to  the  '  clerk  of  the  Circuit  Court  of  Harford 
county'  (instead  of  'for  Harford  county'), 
and  the  court  must  judicially  know  there  is 
no  such  officer,  therefore  the  indictment  is  void 
because  there  can  be  no  such  return  as  the 
law  provides  for,  and  the  law  can  have  no  ex- 
istence. To  this  we  cannot  accede.  It  is 
hypercritical,  and  common  sense  and  the 
habitual  use  of  the  words  'of'  and  for  as 
synonymous  in  that  connection  forbid  any 
sucn  holding  as  that  contended  fnr." 

For  in  the  Sense  of  "in  Front  of,"  "in  Place 
of."  —  Under  a  mortgage  two  thousand  dollars 
was  to  fall  due  on  April  21,  and  one  thousand 
dollars  on  May  5.  The  mortgagee  extended 
the  time  of  payment  until  one  year  from  April 
21,  and  for  said  May  5,  one  thousand  dollars 
each.  In  construing  this  provision  the  court 
said:  "  It  is  of  course  impossible  not  to 
understand  that  the  word  for  is  applied  to  the 
latter  date  in  the  same  sense  as  the  word 
'  from  '  to  the  former  date.  And  the  meaning 
is  very  plain,  notwithstanding  the  apparent 
misuse  of  the  word  for.  We  think  that  we 
would  be  abundantly  justified  by  authority  in 


reading  '  from  '  instead  of  for,  if  it  were 
necessary.  See  Winterfield  v.  Stauss,  24 
Wis.  394,  and  Any. -Gen.  v.  West  Wisoonsin 
R.  Co..  36  Wis.  4C6,  and  the  cases  there  cited. 
But  we  think  the  word  for,  of  itself,  suffi- 
ciently explicit  to  give  effect  to  the  agreement. 
The  very  learned  author  of  Wedgewood's 
Diet.  Eng.  Etym.  states  that  the  radical  mean- 
ing of  for  is  '  in  front  of:  '  and  applying  it  to 
time,  adds  that'  the  event  of  the  present  mo- 
ment is  before  or  in  front  of  the  tiain  of  fuiur- 
ity.'  Dr.  Webster  gives  as  a  correct  popular 
meaning,  '  in  place  of.'  Either  gives  full  ex- 
pression to  the  extension  of  a  year  from  the 
dale  of  maturity.  Benignior  sententia  in  vcrbit 
dubiis  est  prtzferenda.  And  this  construction 
permits  the  manifest  agreement  of  the  parties 
to  prevail,  as  it  ought."  Ready  v.  Sommer, 
37  Wis.  265. 

For  in  the  Sense  of  "  on  Account  of."  (See  gen- 
erally the  titles  Fire  Insurance,  ante,  p.  86; 
Marink  Insurance.)  —  An  insurance  policy  cn 
a  steamer  provided  that  the  insurer  was  not 
liable  "  for  bursting  of  the  boilers."  It  was 
held  to  be  exempt  lrom  any  loss  immediately 
resulting  therefrom.  The  court  said:  "  It  is 
unquestionably  loss  or  damage  of  some  kind, 
and  to  some  subject,  to  which  the  liability  is 
declared  not  to  extend.  The  kind  of  damage 
was  that  which  would  naturally  or  probably 
result  from  such  an  accident.  Such  an  occur- 
rence would  necessarily  injure  and  would  prob- 
ably destroy  the  boiler  itself,  but  it  would  also 
be  likely  to  injure  the  vessel,  and  might,  as  it 
did  in  this  case,  sink  and  destroy  it.  The 
meaning  of  the  sentence  depends  much  on  the 
force  of  the  word  for.  The  defendant  was 
not  to  be  liable  for  bursting  the  boilers.  In 
my  opinion,  it  is  to  be  understood  in  the  sense 
of  '  on  account  of,'  'by  reason  of,'  or'  because 
of.'  The  word  is  familiarly  used  in  such  a 
sense,  and  these  are  among  its  established 
definitions.  A  man  is  said  to  be  liable  to  pay 
damages  for  the  commission  of  a  trespass,  or 
to  be  imprisoned  for  stealing  another's  piop- 
erty."  Strong  v.  Sun  Mut.  Ins.  Co.,  31  N.  Y. 
105.  Compare  Evans  v.  Columbian  Ins.  Co., 
44  N.  Y.  146;  Hayward  v.  Liverpool,  etc.,  Ins. 
Co.,  3  Keyes  (N.  Y.)  456. 

For  in  the  Sense  of  "in  Consideration  of."  — 
See  Johnson  v.  Billups,  23  W.  Ya.  692. 

Same  —  For  Support  and  Maintenance.  —  A  te# 
tator  directed  that  all  his  slaves  should  be 
emancipated,  and  after  certain  bequests  pave 
away  all  the  residuum  of  his  estate,  including 
a  parcel  of  land  called  Belle  Air.  By  a  c<  dicfl 
he  gave  the  Belle  Air  estate  to  one  D.  for  the 
support  and  maintenance  cf  the  slaves.  It 
was  held  that  the  devise  of  the  Belle  Air  estate 
only  created  a  trust  for  the  support  cf  the 
slaves.  The  court  said:  "  It  is  said,  no, 
that  the  word  for  often  signifies  '  in  consid- 
eration of,'  and  so  the  codicil  gives  the  Pelle 
Air  estate  to  Dawson,  in  consideration  of  his 
support  and  maintenance  of  the  slaves:  lut, 
in  this  connection,  the  word  for  clearly  ex- 
presses nothing  more  than  the  purpose  of  the 
gift,  and  that  purpose  was  to  provide  for  the 
slaves.  It  does  not  imply  a  gift  of  the  abso- 
lute property  in  a  fine  estate  for  the  paltry 
consideration  of  supporting  the  slaves  upon  it 
for  one  vear."  Dawson  v.  Dawson,  10  Leigh 
(Va.)  637. 

Same  —  For  His  Services.  —  A  testatrix  be- 
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.queathed  to  one  D.  a  certain  sum  for  his  serv- 
ices. It  was  held  that  this  did  not  show  that 
the  legacy  was  entitled  to  priority  in  payment. 
The  court  said:  "The  expression  'for  his 
services  in  assisting  me  at  different  times ' 
■does  not,  standing  alone,  import  an  indebted- 
ness from  her  to  the  legatee  for  which  pay- 
ment may  be  exacted  by  process  of  law.  For 
aught  that  appears  to  the  contrary,  the  serv- 
ices may  have  been  rendered  gratuitously  and 
the  legacy  may  have  been  given  in  grateful 
recognition  of  them."  Duncan  v.  Franklin 
Tp„  43  N.  J.  Eq.  143. 

For  Distinguished  from  In.  —  A  statute  for- 
bade cities  to  levy  special  taxes  for  water 
rents  exceeding  three  mills  on  the  dollar  for 
any  one  vear.  It  was  held  that  this  did  not 
preclude  a  city  from  levying  a  greater  tax  in 
one  year.    Bowen  v.  West,  10  Colo.  App.  322. 

For  or  on  Account  of.  (See  generally  the  title 
Agency,  vol.  1,  p.  930.)  —  In  an  action  of 
assumpsit  the  plaintiff  gave  in  evidence  the 
following  receipt:  "  Received  of  Captain  E. 
Smith,  50  barrels  of  provisions,  for  account  of 
David  M'Kinstry.  Robert  Pearsall.  5th  Decem- 
ber, 1803."  Itappeared  that  Pearsall  gave  this 
receipt  to  the  master  of  a  vessel,  the  provisions 
having  been  sent  to  him,  as  he  offered  evidence 
to  show,  to  sell  upon  commission.  He  further 
offered  evidence  to  show  that  this  was  his  uni- 
form custom  and  that  he  never  sold  other- 
wise; that  the  provisions  in  question  were  sold 
by  him  at  a  credit  of  sixty  days,  to  persons  at 
that  time  in  good  credit,  and  their  note  taken 
for  the  amount;  that  the  purchasers  failed  be- 
fore the  note  fell  due,  and  that  the  defendant 
■was  obliged  to  take  it  up:  of  all  of  which  he 
had  informed  the  defendant.  Upon  this  evi- 
dence the  judge  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover,  and  the  jury 
found  accordingly.  Upon  a  motion  to  set 
aside  the  verdict,  it  was  held  that  the  receipt 
was  not  evidence  of  a  sale  of  the  provisions, 
and  that  parol  evidence  was  admissible  to 
show  that  the  provisions  were  in  fact  received 
to  sell  on  commission,  and  so  far  to  explain 
the  written  receipt;  the  court,  per  Spencer,  J., 
saying:  "  If  the  receipt  had  been  in  terms 
more  explicit  than  it  is,  it  would  be  open  to 
explanation;  I  mean  that  kind  of  explanation 
not  directly  contradictory  to  but  consistent 
with  it.  *  *  *  With  respect  to  papers  of 
this  kind,  the  courts  have  permitted  the  partv 
to  show  mistake,  fraud,  and  imposition  in  ob- 
taining them.  It  is  not  necessary  in  this  case 
to  go  so  far,  as  the  receipt  itself  is  perfectly 
equivocal,  and  from  the  mere  reading  of  it  no 
one  could  say  whether  the  provisions  were  re- 
ceived to  go  on  an  account  held  by  the  de- 
fendant against  the  plaintiff,  or  whether  the 
defendant  meant  only  to  acknowledge  that 
though  the  provisions  were  received  from 
Captain  Smith  they  were  received  by  the  de- 
fendant for  safe  keeping,  for  or  on  account  of 
David  M'Kinstry.  I  should  understand  the 
receipt  to  import  the  latter,  for  several  rea- 
sons: because  there  is  no  sum  mentioned  at 
which  they  were  received,  and  because  '  for 
account '  denotes  with  more  propriety  the 
ownership  of  the  property,  rather  than  that 
they  were  received  on  an  account  against 
him."  McKinstry  v.  Pearsall,  3  Johns.  (N. 
Y  )  319- 


Same  —  Forbearance.     (See    also    the  titles 

Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  284;  Payment.)  —  A  creditor  who 
receives  a  negotiable  instrument  "  for  and 
on  account  of  his  debt  "  is  presumed  to  have 
received  it  in  present  satisfaction,  and  the  re- 
ceipt operates  as  a  suspension  of  the  remedy 
on  the  -debt.  Kearslake  v.  Morgan,  5  T.  R. 
5*3- 

Thus  an  allegation  in  a  declaration  that  a 
note  was  received  "  for  and  on  account  of  " 
a  certain  debt,  shows  that  time  was  given  for 
the  debt.  Walton  v.  Mascall,  13  M.  &  W. 
452,  2  Dowl.  &  L.  410. 

But  the  receipt  of  a  negotiable  instrument 
"  for  and  on  account  of  a  debt  "  is  a  suspen- 
sion only  of  the  debt  and  not  an  extinguish- 
ment, unless  the  instrument  be  paid.  M'  Dow- 
all  v.  Boyd,  6  Dowl.  &  L.  149,  12  Jur.  980. 

Same  —  Parol  Evidence.  —  In  Pike  v.  Ongley, 
18  Q.  B.  Div.  708,  parol  evidence  was  held  ad- 
missible to  show  that  a  contract  signed  for 
and  on  account  of  another  bound  the  signatory 
personally. 

Same —  Embezzlement.  —  See  the  title  Embez- 
zlement, vol.  10,  p.  993. 

For  or  in  Behalf  of.  (See  also  the  title  Agency, 
vol.  1,  pp.  1042.  1045.) — In  discussing  the 
question  whether  a  principal  or  his  agent  is 
the  party  liable  upon  a  negotiable  instrument, 
and  in  what  way  this  question  is  to  be  deter- 
mined, Gray,  J.,  said:  "  Upon  the  question 
what  words  in  a  simple  contract,  made  by  the 
hand  of  an  agent  of  an  individual  or  private 
corporation,  will  bind  the  principal,  the  line 
of  distinction  between  the  cases,  even  in  the 
same  court,  is  very  narrow.  Thus  it  is  well 
settled  that  a  promissory  note  made  by  an 
agent,  without  naming  his  principal  in  the 
body  of  it,  but  signed  '  For  CD,  AB.'or'A 
B,  agent  for  C  D,'  or  '  A  B,  for  C  D,'  is  the 
note  of  C  D,  the  principal.  Long  v.  Col- 
burn,  11  Mass.  97;  Emerson  v.  Providence  Hat 
Mfg.  Co.,  12  Mass.  237;  Ballou  v.  Talbot,  16 
Mass.  461;  Rice  v.  Gove,  22  Pick.  (Mass.)  158; 
Paige  v.  Stone,  10  Met.  (Mass.)  160;  Ex  p. 
Buckley,  14  M.  &  W.  469.  But  it  seems  to  be 
equally  well  settled  in  this  court,  and  sup- 
ported by  English  authority,  that  the  mere  in- 
sertion of  for  or  '  for  and  in  behalf  of  '  the 
principal,  in  the  body  of  the  note,  does  not 
make  it  the  contract  of  the  principal,  if  signed 
by  the  mere  name  of  the  agent,  without  ad- 
dition." Barlow  v.  Congregational  Soc,  8 
Allen  (Mass.)  460.  See  also  Aggs  v.  Nichol- 
son, 1  H.  &  N.  165. 

In  Wanner  v.  Emanuel's  Church,  174  Pa. 
St.  466,  it  was  said:  "  The  notes  are  said  to 
have  been  executed,  etc.,  '  in  behalf  '  of  the 
corporation.  That  means  for  it.  Anderson's 
Law  Diet.,  adverb  for.  A  note,  however,  exe- 
cuted by  one  for  another,  is  executed  by  the 
former  as  agent  for  the  latter.  Campbell  v. 
Baker,  2  Watts  (Pa.)  83;  Wright  v.  Weakly,  2 
Watts  (Pa.)  89." 

Same  —  Acceptance.  —  Where  one  accepts 
commercial  paper  without  authority  for  and 
on  behalf  of  another,  the  acceptor  is  liable  per- 
sonally. West  London  Commercial  Bank  v. 
Kitson,  13  Q.  B.  Div.  360. 

Same  —  Covenant.  —  Thus  where  one  cove- 
nanted "  for  himself,  his  heirs,"  etc.,  and 
under  his  own  "  hand  and  seal,"  for  the  act  of 
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another,  he  was  held  personally  bound  by  his 
covenant,  although  in  the  deed  he  described 
himself  as  covenanting  "  for  and  on  the  part 
and  behalf  "  of  said  other  person,  the  court 
saying  that  it  was  "impossible  to  contend  that 
where  one  covenants  for  another  he  is  not  to 
be  bound  by  it,  the  covenant  being  in  his  own 
name  'for  himself,  his  heirs,'  etc.  There  was 
nothing  unusual  or  inconsistent  in  the  nature 
of  the  thing,  that  one  should  covenant  to  an- 
other that  a  third  person  should  do  a  certain 
thing,  as  that  he  should  go  to  Rome.  The 
party  to  whom  the  covenant  is  made  may  pre- 
fer the  security  of  the  covenantor  lo  that  of  his 
principal.  Here  the  defendant  covenants  1  for 
himself,'  not  in  the  name  of  his  principal, 
and  puts  his  own  seal  to  it.  There  is  nothing 
against  law  in  it,  if  he  will  bind  himself  for 
his  principal.  He  probably  consented  to  it 
upon  an  indemnity."  Appleton  v.  Binks,  5 
East  148.  See  also  the  title  Covenants,  vol. 
8,  p.  160. 

For  the  Benefit  of  Wife  and  Children.  —  Where 
a  man  took  out  a  policy  of  insurance  for  the 
benefit  of  his  wife  and  children  it  was  held 
that  the  beneficiaries  partook  equally  of  it  ac- 
cording to  the  statutes  of  distribution.  Cragin 
v.  Cragin,  66  Me.  519,  22  Am.  Rep.  588.  See 
also  the  title  Beneficiaries  (in  Insurance), 
vol.  3,  p.  1014. 

For  Business.  —  A  statute  provided  that  the 
articles  of  association  of  a  corporation  should 
state  the  city,  town,  or  county  where  its  gen- 
eral office  for  business  was  located.  In  con- 
struing this  provision  the  court  said:  "  The 
term  '  for  business,'  used  in  the  statute,  can- 
not be  limited  to  so  narrow  a  construction  as 
to  say  that  it  means  simply  the  annual  meet- 
ing of  the  stockholders  or  meetings  of  direct- 
ors. It  must  be  held  that  the  legislature  used 
the  term  in  its  ordinary  significance,  and  in- 
tended it  to  refer  to  the  business  in  which  the 
corporation  was  engaged."  Detroit  Transp. 
Co.  v.  Assessors,  91  Mich.  389.  See  also  the 
title  Corporations  (Private),  vol.  7,  p.  652. 

For  Cash.  —  See  Cash,  vol.  5,  p.  757. 

For  Cause.  —  See  Cause,  vol.  5,  p.  772. 

For  Collection.  —  See  the  titles  Agency,  vol. 
1,  p.  1025;  Attorney  and  Client,  vol.  3,  p. 
392;  Banks  and  Banking,  vol.  3,  pp.802,  8r6; 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  pp.  273,  274;  Carriers  of  Goods,  vol. 
5,  p.  223;  Checks,  vol.  5,  pp.  1043,  1054;  Col- 
lection Agency,  vol.  6,  p.  209.  And  see  Col- 
lect, vol.  6,  p.  208. 

Importing  a  Condition  Precedent.  —  The  word 
for  may  import  a  condition  precedent,  when 
the  contract  is  executory,  but  not  a  condition 
subsequent,  rendering  a  grant  or  exchange  de- 
feasable.  Thus  in  Cowper  v.  Andrews,  Hob. 
39,  Lord  Hobart  said:  "  I  must  begin  with  the 
consideration  of  the  nature  and  operation  of  a 
grant  of  one  thing  for  another.  Whereupon  I 
lay  this  ground,  that  regularly  this  word  (pro), 
or  in  consideration,  doth  not  import  a  con- 
dition, or  make  the  grant  defeasable,  though 
the  thing  taken  in  lieu  be  either  taken  away  by 
the  giver  wrongfully,  or  by  any  other  person 
upon  a  just  title,  so  as  the  thing  given  be 
wholly  lost.  And  therefore  if  J.  S.  give  W. 
Acre  to  J.  N.  for  B.  Acre,  and  so  e  converso, 
without  the  word  of  exchange,  it  will  not  be 
defeasible;  nay,  more,  if  they  use  the  proper 


word  of  exchange,  and  that  be  executed,  a 
wrongful  entry  of  either  party  will  do  no  hurt, 
but  a  rightful  eviction  will.  But  without  the 
proper  word  of  exchange,  though  perhaps  it 
were  meant  in  the  nature  of  an  exchange,  it 
will  not  defeat.  But  it  is  true  that  the  word 
(pro)  in  some  cases  hath  the  force  of  a  con- 
dition, when  the  thing  granted  is  executory, 
and  the  consideration  of  a  grant  is  a  service  or 
some  other  like  thing,  for  which  there  is  no 
remedy,  but  the  stopping  of  the  thing  granted, 
as  in  the  case  of  annuity  granted  for  counsel, 
or  for  doing  the  office  of  a  steward  of  a  court, 
or  the  service  of  a  captain,  or  keeper  of  a  fort. 
Ughtred's  Case,  7  Coke  9.  And  in  those  cases 
the  condition  is  not  precedent,  and  therefore 
needs  not  to  be  averred  performed  when  the 
annuity  is  demanded;  and  these  cases  are 
within  the  reason  of  an  exchange,  where  the 
land  given  is  evicted,  for  here  the  failure  of 
counsel  or  service  is  a  kind  of  eviction  of  that 
that  is  to  be  done  for  the  annuity,  inasmuch 
as  he  hath  no  means  either  to  exact  the  coun- 
sel or  recompense  for  it,  but  to  stop  the  an- 
nuity. And  it  is  to  be  noted  that  this  hath  so 
far  the  force  of  a  condition  that,  it  being  de- 
nied once,  it  doth  avoid  the  annuity;  not  for 
that  one  payment,  but  forever,  which  is  to  be 
noted  for  use  after  in  the  principal  case.  5 
Hen.  VIII.  10.  I  covenant  with  J.  S.  to  give 
him  ten  pounds  to  serve  me  a  year;  in  his 
action  for  his  money  he  must  count  for  his 
service  done,  and  it  seems,  though  he  hath 
covenanted  e  converso  to  serve  me,  for  though  in 
that  case  I  might  have  an  action  for  the  service, 
yet  it  is  not  as  of  an  estate  vested  of  land  of 
inheritance,  as  the  case  is  here.  In  another 
case  it  works  by  condition  precedent,  as  in  all 
personal  contracts,  as,  I  sell  you  my  horse  for 
ten  pounds,  you  shall  not  take  my  horse  ex- 
cept you  pay  me  ten  pounds.  18  Edw.  IV.  5; 
and  14  Hen.  VIII.  22.  Except  I  do  expressly 
give  you  day;  and  yet  in  this  case  you  may  let 
your  horse  go,  and  have  an  action  of  debt  for 
your  money,  and  so  may  the  tailor  retain  the 
garment  till  he  be  paid  for  the  making,  by  a 
condition  in  law."  See  also  Chase  v.  Weft 
more,  5  M.  &  S.  180. 

And  in  Thorp  v.  Thorp,  12  Mod.  455.  Chief 
Justice  Holt  said:  "  When  one  promises, 
agrees,  or  covenants  to  do  one  thing  for  an- 
other, there  is  no  reason  he  should  be  obliged 
to  do  it  till  that  thing  for  which  he  premised 
to  do  it  be  done;  and  the  word  for  is  a  con- 
dition precedent  in  such  cases.  But  upon  this 
head  some  diversities  are  to  be  observed. 
First,  if  there  be  a  day  set  for  the  payment  of 
money,  or  doing  the  thing  which  one  prem- 
ises, agrees,  or  covenants  to  do  for  another 
thing,  and  that  day  happens  to  occur  before 
the  time  the  thing  for  which  the  promise, 
agreement,  or  covenant  is  made  is  to  be  per- 
formed by  the  tenor  of  the  agreement,  there, 
though  the  words  be  '  that  the  party  shall  pay 
the  money,'  or  '  do  the  thing  for  such  a  thing ' 
or  '  in  consideration  of  such  a  thing,'  after  the 
day  is  past  the  other  shall  have  an  action  for 
the  money  or  other  thing,  although  the  thing 
for  which  the  promise,  agreement,  or  covenant 
was  made  be  not  performed;  for  it  would  be 
repugnant  there  to  make  it  a  condition  pre- 
cedent; and  therefore  they  are  in  that  cas» 
left  to  mutual  remedies,  on  which.  b\  the 
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express  words  of  the  agreement,  they  have 
depended.  See  48  Edw.  III.  2,  3,  cited  in 
Ughtred's  Case,  7  Coke  \ob,  where  the  di- 
versity is  taken  when  there  are  mutual  reme- 
dies and  not.  *  *  *  Secondly,  if  there  be 
a  day  for  the  payment  of  the  money,  or  doing 
of  other  act  for  another,  and  that  day  is  to  be 
after  the  performance  of  the  thing  for  which 
the  promise,  etc.,  was  made,  there,  if  the 
agreement  be  to  pay  the  money,  or  do  other 
thintf,  for  or  '  in  consideration,'  or  such  other 
words  that  would  make  a  condition  precedent, 
there  such  things  for  the  doing  or  performing 
of  which  the  other  agrees  to  pay  the  money, 
or  do  other  thing,  must  be  averred  to  maintain 
an  action;  and  for  this  Sir  W.  Jones,  318." 

For  the  Future  Disposal  of.  —  A  reservation 
for  the  future  disposal  of  the  United  States 
has  been  held  a  reservation  to  the  United 
States.    Rector  v.  U.  S.,  3  Cent.  L.  J.  612. 

For  the  Future.  —  Where  a  decree  had  been 
made  in  relation  to  certain  leaseholds  held  in 
tenancy  under  a  charity,  namely,  Hemsworth 
Hospital,  to  the  effect  that,  the  court  being 
fully  satisfied  by  the  original  constitutions 
of  the  hospital,  as  likewise  by  certain  former 
decrees,  that  the  tenants  had  a  tenant  right  of 
renewal  of  said  leases  from  the  hospital,  and 
ought  therefore  to  have  beneficial  leases  there- 
of made  to  them,  the  court  declared  and 
ordered  that  the  plaintiff  should  pay  "  for  the 
future  "  for  the  whole  but  one  hundred  and 
fifty  pounds  per  annum  reserved  rent  to  the 
hospital.  On  a  question  of  further  renewal  of 
the  leases,  the  court  said:  "  Some  stress  was 
laid  iff  the  argument  on  the  words  '  for  the 
future,'  as  implying  that  in  all  time  to  come 
the  plaintiff  should  have  leases  made  to  him 
at  the  rent  then  directed  to  be  paid.  The 
court  declared  that  the  said  complainant 
should  pay  '  for  .the  future  '  but  one  hundred 
and  fifty  pounds  per  annum  reserved  rent  to 
the  said  hospital.  It  is  quite  clear  that  the 
words  '  for  the  future,'  as  here  used,  could 
have  no  such  meaning  as  is  ascribed  to  them, 
for  Lord  Cowper  had  declared  that  the  rent 
should  not  be  a  fixed  rent;  and  it  was  reduced 
so  low  in  that  instance  as  one  hundred  and 
fifty  pounds,  only  with  reference  to  the 
amount  of  the  fine,  which  was  estimated  as 
equal  to  sixty  pounds  per  annum  of  rent,  and 
on  account  of  the  sum  expended  in  improve- 
ments, which  was  considered  as  equivalent  to 
one  nundred  and  twenty-one  pounds  per  an- 
num of  rent.  Upon  these  data  the  rent  was 
fixed  at  one  hundred  and  fifty  pounds,  which 
was  not  to  be  the  rent  payable  in  all  time  to 
come,  and  therefore  the  words  '  for  the  future  ' 
cannot  here  have  that  meaning."  Watson 
v.  Hemsworth  Hospital,  14  Ves.  Jr.  339. 

For  Giving.  —  The  statute  2  Geo.  II.,  c.  24, 
§  7,  penalties  for  bribery  at  an  election,  pro- 
vides: "  If  any  person  who  hath  or  claimeth 
to  have  a  vote,  etc.,  shall  ask,  receive,  or  take 
any  reward  by  way  of  gift,  loan,  or  other  de- 
vice, or  agree  or  contract  for  any  money,  gift, 
office,  employment,  or  other  reward  what- 
soever, to  give  his  vote,  or  to  refuse  or  forbear 
to  give  his  vote,  in  such  election,"  etc.,  he 
shall  be  liable  to  a  certain  penalty.  A  voter 
received  money  after  an  election  for  having 
voted  for  a  particular  candidate,  but  no  agree- 
ment for  any  such  payment  was  made  before 


the  election.  An  action  for  debt  for  penalties 
under  the  statute  was  brought  against  him; 
and  the  first  series  of  counts  in  the  declaration 
slated  that  the  defendant,  having  a  right  to 
vote  at  the  said  election,  did  receive  of  and 
from  one  W.  S.  a  large  sum  of  money  "for 
giving^'  his  vote,  etc.  A  second  series 
charged  that  the  defendant,  before  the  election 
took  place,  did  agree  with  the  said  W.  S.  to  re- 
ceive a  sum  of  money  "  to  give  "  his  vote,  etc. 
At  the  trial  the  above  facts  were  proved,  and 
it  was  objected  that  the  evidence  did  not  sup- 
port any  count  in  the  declaration,  as  the  charge 
in  the  first  series  did  not  constitute  an  offense 
within  the  statute,  unless  the  words  "  for  giv- 
ing "  in  those  counts  were  read  "  to  give." 
The  judge  reserved  the  point,  and  left  the  case 
to  the  jury,  who  found  for  the  defendant  upon 
the  counts  charging  the  previous  agreement, 
and  for  the  plaintiff  upon  the  others.  A  rule 
was  then  obtained  to  enter  a  nonsuit,  which 
the  court  made  absolute.  It  was  argued 
against  the  rule  that  the  words  "  to  give," 
used  in  the  seventh  section  of  the  statute, 
were  to  be  construed  "  for  having  given,"  or 
the  mischief  would  be  very  imperfectly  reme- 
died, as  it  is  equally  criminal  to  receive  money 
for  having  voted  as  for  promising  to  vote,  and 
the  commission  of  bribery  would  be  very  much 
facilitated  if  it  were  necessary  to  show  a  pre- 
existing agreement;  for  the  very  practice  of 
giving  money  after  an  election  may  raise  an 
expectation  of  similar  payments  in  future, 
which  will  produce  quite  as  much  effect  upon 
the  minds  of  the  voters  as  any  express  prom- 
ise would  do.  But  Bayley,  J.,  said:  "  The 
offense,  *  *  *  in  the  terms  of  the  act,  is 
receiving  or  agreeing  to  receive  a  reward  '  to 
give  '  orto  forbear  '  to  give  '  a  vote;  the  plain 
meaning  of  which  is  '  in  order  that  '  he  may 
give  or  forbear  to  give  his  vote.  The  words 
used  are  clearly  prospective,  not  retrospective, 
and  such  an  operation  it  probably  was  the  in- 
tention of  the  legislature  to  give  them  when 
the  act  passed."  Huntingtower  v.  Gardiner, 
1  B.  &  C.  297,  8  E.  C.  L.  128.  See  also  the 
title  Elections,  vol.  10,  p.  780. 
For  Hire.  —  See  Hire. 

For  the  Use  of.  —  A  corporation  deeded  land 
containing  a  bed  of  iron,  but  reserved  the 
right  of  mining  on  the  granted  premises  for 
the  use  of  said  company.  In  construing  this 
provision  the  court  said:  "  It  is  contended 
that  the  language  4  for  the  use  of  said  com- 
pany '  is  a  restriction  upon  the  exercise  of  the 
rights  reserved  to  the  grantor,  limiting  the 
purposes  for  which  alone  mining  could  be 
done;  that  as  the  Stockbridge  Iron  Company 
at  that  time  was  authorized  only  to  manu- 
facture pig  iron  at  Stockbridge,  and  to  work 
mines  only  for  its  own  use,  these  limits  of  its 
corporate  powers  are  to  be  imported  into  the 
deed,  and  thus  furnish  the  measure  of  those 
purposes.  Upon  this  construction  the  rights 
would  not  be  assignable,  and  would  have 
ceased  or  become  suspended  when  the  Stock- 
bridge  Iron  Company  ceased  to  carry  on  its 
business  of  manufacture  at  Stockbridge  and 
sold  its  furnaces.  But  we  cannot  give  so  re- 
tricted  a  construction,  even  against  a  grantor, 
to  language  which  is  so  commonly  employed 
in  conveyances,  and  thereby  has  acquired  a 
well-known  significance.  When  so  employed 
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the  phrase  is  expressive  of  the  right  of  appro- 
priation or  enjoyment,  rather  than  descriptive 
of  the  purposes  or  mode  of  the  use.  It  does 
not  call  for  any  extrinsic  aid  for  its  interpreta- 
tion." Stockbridge  Iron  Co.  v.  Hudson  Iron 
Co.,  107  Miss.  324. 

So  in  Wnitaker  v.  Brown,  46  Pa.  St.  197,  a 
deed  reserve  1  to  the  grantor  for  his  own  use 
coil  contained  in  the  parcel  of  land  conveyed. 
Thj  court  said:  "  Do  the  words  '  for  his  own 
use  '  amount  to  a  restriction?  Sometimes  the 
use  is  United  in  point  of  duration,  as  while 
th;  grantae  is  tenant  of  a  particular  messuage, 
or  so  long  as  he  manufactures  a  specific 
proluction;  but  here  it  is  as  general  and 
absolute  as  so  few  words  could  make  it. 
'  For  his  own  use  '  means,  in  such  a  reserva- 
tion, the  same  dominion  and  proprietorship 
over  the  coal  that  he  would  have  had  if  he 
had  mide  no  deed  for  the  land.  He  held  it 
for  his  own  use  in  all  the  forms  that  it  was 
capable  of  being  used,  at  the  date  of  his  deed; 
he  held  it  just  as  absolutely  after  his  deed 
was  delivered." 

For  My  Use.  —  A  bill  of  exchange  drawn  in 
America  on  a  house  in  London,  payable  to 
order,  was  indsrsed  by  the  payee  generally  to 
A,  and  by  him  in  these  words:  "  Pay  to  B  or 
his  order  for  my  use."  B  applied  to  his  bank- 
ers to  discount  the  bill,  and  they,  without 
making  any  inquiry,  did  so,  and  applied  the 
proceeds  to  the  use  of  B.  It  was  held  that  the 
indorsement  was  restrictive;  that  the  property 
in  the  bill  remained  in  A,  and  that  he  was  en- 
titled to  recover  the  amount  of  the  bill  from 
the  bankers.  Sigourney  v.  Lloyd,  8  B.  &  C. 
622,  15  E.  C.  L.  319.  See  generally  the  title 
Bills  ok  Exchange  and  Promissory  Notes, 
vol.  4,  p.  272. 

Separate  Property  —  For  Her  Own  Use.  (See 
also  1  he  title  Si  par  ATE  Property  of  Married 
Women.)  —  Where  the  rights  of  husband  and 
wife  have  not  been  altered  by  statute,  the 
meaning  of  these  words  is  sometimes  import- 
ant. Thus:  "  If  a  gift  or  legacy,  whether 
specific  or  otherwise,  be  given  to  a  married 
woman,  '  for  her  own  use,  and  at  her  own  dis- 
posal,' or  direct  that  the  wife's  receipt  should 
be  a  sufficient  discharge,  notwithstanding  any 
present  or  future  coverture,  without  other 
words,  this  vests  the  beneficial  interest  sep- 
arately in  her;  and  in  these  cases,  if  no  other 
trustee  be  appointed,  a  court  of  equity  will 
treat  the  husband  merely  as  a  trustee,  and 
compel  him  to  act  accordingly.  But  if  the  be- 
quest be  to  a  married  woman  '  for  her  own  use 
and  benefit,'  without  adding  the  words  '  and 
at  her  own  disposal,'  especially  if  there  be  be- 
quests to  men  by  the  same  words,  the  wife 
does  not  take  a  separate  interest,  but  her 
husband  is  entitled."  1  Chitty  Gen.  Prac. 
61. 

An  illustration  of  this  may  be  found  in  the 
will  of  Thomas  Marvin,  as  follows-  "  I  give 
and  bequeath  unto  my  daughter  Charlotte, 
wife  of  fames  Abbott  of,  etc..  the  sum  of  two 
hundred  pounds,  to  and  for  her  own  use  and 
benefit."  A  commission  of  bankruptcy  issued 
against  James  Abbott,  and  his  assignees 
claimed  the  two  hundred  pounds  legacy.  It 
was  held  by  the  vice-chancellor.  Sir  John 
Leach,  following  Wills  v.  Sayers,  4  Madd.  409, 
that  this  could  not  be  considered  as  a  gift  to 


the   separate   use   of  the  wife.    Roberts  v. 

Spicer,  5  Madd.  491. 

The  case  of  Wills  v.  Sayers,  4  Madd.  409, 
cited  in  the  preceding  paragraph,  was  as  fol- 
lows. J.  Kilwick  by  his  will  bequeathed  to 
Savers  certain  moneys  in  trust,  to  apply  them 
and  the  dividends  arising  therefrom  for  the 
sole  and  separate  use  and  benefit  of  his 
daughter,  Maiy  Wills.  And  he  bequeathed 
all  his  household  and  other  goods,  plate,  linen, 
etc.,  unto  the  same  daughter,  "  for  her  own 
use  and  benefit,"  and  appointed  Sayers  sole 
executor  of  his  will.  The  question  was 
whether  the  words  "  for  her  own  use  and 
benefit,"  used  in  the  residuary  bequest,  gave 
to  the  daughter,  who  was  a  married  woman, 
a  separate  estate.  And  the  court  held  that  it 
did  not,  Sir  John  Leach,  V.  C,  saying:  "A 
court  of  equity  will  *  *  *  execute  a  trust 
for  the  sole  and  separate  use  of  the  wife,  when 
the  intention  of  the  donor  to  that  effect  is  un- 
equivocally declared.  A  gift  to  the  wife  for 
her  use  is  no  declaration  of  such  an  intention; 
and  it  is  difficult  to  find  any  substantial  dis- 
tinction between  a  gift  to  a  wife  for  her  use, 
and  a  gift  to  a  wife  for  her  own  use.  But  if 
such  a  distinction  could  prevail  in  another 
case,  it  could  not  govern  this  case.  Here  the 
testator,  as  to  the  same  person  with  respect  to 
another  gift,  has  appointed  a  trustee,  and  ex- 
pressly directed  the  application  of  it  to  her 
sole  and  separate  use;  he  knew,  therefore,  the 
technical  form  of  excluding  the  right  of  the 
husband;  and  I  cannot  infer  that  as  to  this 
legacy  he  intended  what  he  has  not  expressed." 

For  at  Least.  —  See  Least. 

For  Material. — A  deed  conveyed  land  to  a 
railroad  company  for  the  use  and  purposes  of 
said  railroad  and  for  no  other  or  different  pur- 
poses, and  then  described  two  parcels,  the  sec- 
ond of  which  was  described  as  for  materials. 
It  was  held  that  the  words  "  for  materials  " 
did  not  exempt  the  grantee  from  liability  to 
the  grantor  for  damages  caused  by  excavations 
causing  the  grantee's  adjoining  land  to  fall  in. 
Ludlow  v.  Hudson  River  R.  Co.,  6  Lans.  (N. 
Y.)  128. 

For  Said  Firm.  —  A  partnership  was  formed 
for  the  purpose  of  managing  and  operating  a 
lottery.  The  partnership  entered  into  a  con- 
tract with  an  attorney,  employing  him  as 
special  counsel  for  said  firm  and  agreeing  to 
pay  him  a  certain  salary  per  month  during  the 
existence  or  operation  of  the  lottery.  The  part- 
nership was  dissolved,  and  it  was  held  that 
this  terminated  the  contract,  although  several 
members  of  the  partnership  formed  another 
partnership  and  continued  the  operation  of  the 
lottery.  Lochrane  v.  Stewart,  (Ky.  1887)  2  S. 
W.  Rep.  903. 

For  Sale.  —  The  appellant,  a  baker,  having 
received  through  his  traveler  an  order  from  a 
customer  for  a  quartern  loaf,  the  manager  of 
the  baker's  shop  selected,  weighed,  and  ap- 
propriated to  the  customer  a  loaf,  which  was 
then  carried  out  in  a  cart  and  delivered  to  the 
customer,  on  credit,  by  a  servant  of  the  baker 
who  was  not  provided  with  any  beam  and 
scales  with  proper  weights.  It  was  held  that 
the  appellant  was  rightly  convicted  under  6  & 
7  Wm.  IV.,  c.  37,  §  7,  which  enacts  that  every 
baker  within  certain  metropolitan  limits  who 
shall  "  carry  out  bread  for  sale  in  and  from 
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any  cart  "  shall  be  provided  with  a  correct 
beam  and  scales  with  proper  weights,  in  order 
that  all  bread  sold  by  him  may  be  weighed  in 
the  presence  of  the  purchaser;  and  in  case  any 
such  baker  shall  "  carry  out  or  deliver  any 
bread  "  without  being  provided  with  such 
beam  and  scales  with  proper  weights,  he  shall 
be  liable  to  a  penalty.  Ridgway  v.  Ward,  14 
t  Q.  B.  Div.  no.  See  also  Robinson  v.  Cliff,  1 
Exrh.  Div.  294.  Co?npare  Daniel  v.  Whitfield, 
15  Q.  B.  Div.  408. 

Same  —  Real  Estate  Broker.  —  Placing  real 
estate  in  the  hands  of  a  broker  for  sale  does 
not  ordinarily  confer  power  upon  the  broker 
to  conclude  a  binding  contract  for  the  same. 
Lindley  z\  Keim,  54  N.  J.  Eq.  418.  See  also 
the  title  Real  Estate  Brokers. 

For  the  Time  Being.  —  The  charter  of  the 
borough  and  town  of  Weymouth  and  Melcombe 
Regis  provided  that  the  election  of  mayor  was 
to  be  made  by  a  majority  of  an  assembly, 
composed  of  certain  several  definite  parts  of 
the  corporation  and  other  burgesses  and  in- 
habitants "for  the  time  being."  On  a  quo 
warranto  filed  against  one  M.,  charging  that 
he  exercised  the  office  of  mayor  of  said 
borough  without  any  legal  warrant,  it  ap- 
peared that  at  the  time  of  M.'s  election  to  the 
mayoralty  one  of  the  several  parts  of  the  cor- 
poration, namely,  the  "  principal  burgesses," 
of  whom  the  original  number  was  twenty-four, 
was  reduced  to  eight,  by  the  neglect  of  those 
authorized  to  fill  up  the  number.  It  was  con- 
tended that  the  words  "  for  the  time  being  or 
the  major  part  of  them  "  must  refer  to  the 
then  existing  body,  assembled  at  the  time  of 
election,  inasmuch  as  this  phrase  was  applied 
to  other  burgesses  and  inhabitants  of  the 
borough,  as  well  as  to  the  "  principal  bur- 
gesses," the  former  of  which  being  an  indefi- 
nite body,  the  phrase  must  have  been  neces- 
sarily intended  to  apply  to  the  major  part  of 
the  then  existing  body.  But  the  court  held 
that,  one  of  the  integral  parts  being  reduced 
below  a  majority  of  its  proper  number,  the 
election  was  void;  Lord  Ellenborough,  C.  J., 
saying:  "  No  grammatical  construction  will 
admit  that  the  words  '  for  the  time  being  ' 
should  refer  merely  to  the  word  '  inhabitants  ' 
as  the  antecedent  last  named;  they  must  cer- 
tainly refer  to  all  the  constituent  parts  of  the 
corporation  before  named.  The  only  doubt 
which  can  be  or  has  been  raised  in  this  and 
other  cases  is  whether  those  words  do  not  con- 
fine the  description  to  the  actually  existing 
state  of  the  corporation  at  the  time  of  the  elec- 
tion. But  for  this  there  is  no  foundation.  It 
is  clear  that  '  for  the  time  being  '  means  no 
more  than  hodierne  diurne.  A  corporation  is  a 
fluctuating  body,  changing  its  members  from 
day  to  day.  Certain  persons  are  first  named 
in  the  charter,  on  whom  the  powers  are  in  the 
first  instance  conferred  nominatim;  as  they 
die,  the  same  powers  are  to  be  continued  to 
others  who  succeed  them.  To  such  the  words 
'  for  the  time  being  '  refer  in  succession.  The 
king  grants  to  A,  B,  etc.,  who  are  named  as 
mayor  and  aldermen  in  the  charter,  certain 
powers,  and  then  he  continues  the  same 
powers  to  all  other  persons  who  '  for  the  time 
being  '  shall  be  mayor  and  aldermen.  This 
is  the  plain  meaning  of  the  words,  which  obvi- 
ates all  kinds  of  difficulty  in  the  misconstruction 
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of  them  as  applied  only  to  the  existing  ma- 
jority at  the  time.  The  same  words  occurred 
in  the  case  of  Rex  v.  Bellringer,  4  T.  R.  810, 
and  received  the  same  construction."  Rex  v. 
Morris,  4  East  T7. 

In  the  case  cited  in  the  paragraph  above,  the 
charter  required  that  the  mayor  and  common 
clerk  "  for  the  time  being,"  and  the  common 
council  "for  the  time  being,  or  the  major  part 
of  them,"  should  elect  all  the  officers  and  min- 
isters of  a  borough.  The  common  council  was 
a  definite  body  consisting  of  thirty-six  mem- 
bers. On  a  quo  warranto  it  appeared  that  at 
an  election  this  common  council  had  been  re- 
duced to  eighteen  in  number,  and  that  the 
election  was  made  by  a  majority  of  that  num- 
ber; and  it  was  held  that  a  majority  of  the 
whole  number  must  meet  to  form  an  elective 
assembly;  and  that  if  the  corporation  were  so 
reduced  as  that  so  many  did  not  remain,  no 
election  at  all  could  be  had.  Rex  v.  Bell- 
ringer,  4  T.  R.  810. 

For  This  Day  and  Train  Only.  —  A  passenger 
purchased  a  ticket  at  a  station  for  a  certain 
point,  just  as  a  train  was  approaching,  and 
going  towards  that  point.  After  he  had 
boarded  the  train,  he  found  that  it  did  not  stop 
at  the  station  for  which  he  had  taken  bis 
ticket,  and  he  was  obliged  to  get  off  some  dis- 
tance short  of  his  destination  and  to  continue 
his  journey  on  foot.  The  ticket  was  marked 
"  for  this  day  and  train  only."  He  sued  the 
railroad  company  for  selling  him  a  ticket  for 
a  train  which,  as  he  claimed,  was  represented 
to  him  as  about  to  proceed  to  his  destination 
and  deliver  passengers  there.  He  did  not 
claim  that  this  was  expressly  told  him  by  any 
representative  of  the  company,  but  he  alleged 
a  custom  of  the  railroad  only  to  sell  tickets  for 
approaching  trains;  and  that  the  marking  of 
the  ticket  was  a  representation,  when  so  sold, 
that  the  train  then  coming  would  stop  at  the 
place  for  which  the  ticket  was  sold.  The 
court,  per  Irving,  J.,  held  that  the  fact  of  the 
alleged  custom  was  not  sustained  by  the  evi- 
dence, and  on  the  other  point  said:  "  Finally, 
it  was  contended  that  the  ticket  being  marked 
'  for  this  day  and  train  only,'  this  was  of  itself 
a  representation.  Clearly  it  was  not.  Had  it 
been  marked  '  good  for  train  No.  26  only,' 
which  train  he  took,  the  contention  would  be 
plausible,  but  it  was  not  so  marked.  Being  a 
first-class  ticket,  the  evidence  is  all  one  way 
—  that  it  was  good  till  used.  And,  if  it  were 
not,  it  was  good  for  that  whole  day,  and  any 
train  going  to  Stanton  that  day,  so  that  he 
could  have  taken  another  train.  The  ticket's 
statement  could  certainly  not  deceive." 
Duling  v.  Philadelphia,  etc.,  R.  Co.,  66  Md. 
120,  27  Am.  &  Eng.  R.  Cas.  84.  See  also  the 
title  Tickets  and  Fares. 

For  That.  —  This  is  an  expression  used  in 
declarations  to  set  forth  a  positive  allegation. 
It  is  thus  discussed  in  Hammond's  Nisi  Prius, 
9:  "A  consequence  resulted  from  the  special 
terms  in  which  these  newly  invented  formula 
[7.  e.  writs  on  the  case]  were  conceived,  affect- 
ing the  structure  of  the  declaration  which  fol- 
lowed them.  It  is  a  maxim  in  law,  regulating 
alike  every  form  of  action,  that  the  plaintiff 
shall  state  his  complaint  in  positive  and  direct 
terms,  and  not  by  way  of  recital.  '  For  that ' 
is  a  positive  allegation;  '  for  that  whereas  '  (in 
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Computation  of  Time.  —  The  word  "  for  "  has  been  defined  to  mean  the  space 
of  time  through  which  an  action  or  state  extends ;  duration;  continuance.1 
If  a  notice  is  to  be  published  "  for  "  a  certain  number  of  weeks,  it  is  not  suffi- 
cient to  show  that  it  was  published  once  a  week  for  that  number  of  weeks 
successively,  commencing  on  a  certain  day  ;  it  must  be  shown  that  it  was  pub- 
lished continuously  for  that  number  of  weeks.  For  example,  a  publication 
for  six  weeks  must  be  for  forty-two  days.3    On  the  other  hand,  authority  is 


Latin  quid  cum)  is  a  recital.  In  a  general  writ 
nothing  more  than  the  point  of  the  action,  in 
other  words  the  very  cause  of  complaint,  was 
set  forth;  and  as  the  declaration  ought  not  to 
vary  from  the  writ,  it  will  follow  that  in  all 
declarations  founded  upon  the  brcvia  formata, 
the  allegation  '  for  that '  must  be  used  in  de- 
scribing the  grievance.  Rut  in  special  writs  a 
recital  of  those  circumstances  which  lead  to 
and  serve  to  introduce  the  cause  of  action  in- 
variably precede  it,  and  therefore  the  declara- 
tion properly  enough  commences  with  the 
words  '  for  that  whereas,'  to  which  alone  the 
collateral  introductory  clauses  have  reference." 

A  curious  illustration  of  this  difference  is  to 
be  found  in  an  early  Massachusetts  case,  in 
which  it  was  held  that  a  declaration  for  tres- 
pass for  an  assault  and  battery  is  sufficient, 
though  it  begins"  For  that  whereas,"  etc.,  by 
way  of  recital.  Parsons,  C.  J.,  in  an  opinion 
much  too  long  to  quote  at  length  on  a  matter 
of  law  so  antiquated,  examined  the  question 
and  the  various  cases  supporting  it  from  the 
earliest  times.  This  opinion  will  be  found  in 
Coffin  v.  Coffin,  2  Mass.  358. 

For  Ten  Days  Prior  to  Shipment.  —  A  marine 
insurance  upon  cotton  to  be  shipped  was  ex- 
pressed "  also  to  cover  the  risk  of  fire  on  shore 
for  ten  days  prior  to  shipment."  This  was 
held  to  mean  for  ten  days  after  the  issuance 
of  the  policy.  The  court  said:  "A  literal 
reading  of  this  stipulation  would  make  it  not 
only  ineffectual  but  nonsensical,  for  cotton  de- 
stroyed by  fire  cannot  afterwards  be  shipped. 
The  evident  meaning  of  it,  however,  is  that  if 
the  cotton  is  burned  while  on  shore  and  await- 
ing shipment,  and  the  loss  occurs  within  ten 
days  after  the  insurance  upon  it  is  effected, 
then  the  policy  covers  the  loss,  but  if  the  fire 
occurs  after  the  lapse  of  such  ten  days,  then 
the  risk  does  not  attach."  England  F.  Ins. 
Assoc.  v.  Merchants',  etc.,  Transp.  Co.,  66 
Md.  339.    See  generally  the  title  Marine  In- 

SURANCE. 

For  Value  Received.  —  See  the  titles  Frauds, 
Statute  of;  Sales. 

Hold  Court  for  Another  Judge. — The  Consti- 
tution of  Montana  provided  that  any  judge  of 
the  District  Court  might  hold  court  for  any 
other  district  judge.  It  was  held  that  this 
provision  did  not  confer  upon  the  judge  hold- 
ing court  for  another  the  powers  of  the  latter 
in  chambers.  The  court  said:  "  The  consti- 
tution has  defined  the  limits  of  each  judicial 
district,  and  provided  for  one  judge  for  each 
judicial  district.  When  a  judge  goes  out  of 
his  district  to  hold  court  in  another,  he  holds 
court  for  another  district  judge,  not  concur- 
rently with  another  district  judge,  but  for 
him."  Wallace  v.  Helena  Electric  R.  Co.,  10 
Mont.  24. 

1.  State  v.  Tucker,  32  Mo.  App.  631. 

2.  Computation  of  Time.    (See  also  the  titles 


Notice;  Time,  Computation  of.) —  United 
States.  —  Early  v.  Doe,  16  How.  (U.  S.)  610; 
Ronkendorff  v.  Taylor,  4  Pet.  (U.  S.)  349;  Mc- 
Donald v.  Cooper,  32  Fed.  Rep.  745;  Wilson  v. 
Northwestern  Mut.  L.  Ins.  Co..  27  U.  S.  App. 
526,  65  Fed.  Rep.  38. 

Georgia.  —  Boyd  v.  McFarlin,  58  Ga.  208. 
Indiana.  —  Ogden  v.  Walker,  59  Ind.  460; 
Muncey  v.  Joest,  74  Ind.  409;  Smith  v.  Rowles, 
85  Ind.  265;   Security  Co.  v.  Arbuckle,  123 
Ind.  518. 

Kansas.  —  McCurdy  v.  Baker,  11  Kan.  in. 
Michigan.  —  Bacon  v.   Kennedy,  56  Mich. 

Minnesota.  —  Pratt  v.  Tinkcom,  21  Minn. 
142. 

New  Jersey.  —  Parsons  v.  Lanning,  27  N.  J. 
Eq.  70. 

New  York.  —  Bunce  v.  Reed,  16  Barb.  (N. 
Y.)  347,  350,  351;  Brod  v.  Heymann,  3  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  396;  Richardson 
v.  Bates,  23  How.  Pr.  (N.  Y.  Supreme  Ct.)  516; 
Market  Nat.  Bank  v.  Pacific  Nat.  Bank,  89  N. 
Y.  398.  Compare  Wood  v.  Morehouse,  45  N. 
Y.  369;  Olcott  v.  Robinson,  20  Barb.  (N.  Y.) 
148. 

Pennsylvania.  —  Matter  of  North  Whitehall 
Tp.,  47  Pa.  St.  156. 

Texas.  —  Davis  v.  Robinson,  70  Tex.  394. 
Wisconsin.  —  Cox  v.  North  Wisconsin  Lum- 
ber Co.,  82  Wis.  141. 

Notice  of  Election.  —  A  local  law  provided 
that  notice  of  an  election  under  state  law 
should  be  as  follows:  "  Notice  of  such  elec- 
tion shall  be  given  by  publication  in  some 
newspaper  published  in  the  county,  and  such 
notice  shall  be  published  in  such  newspaper 
for  four  consecutive  weeks,  and  the  last  inser- 
tion shall  be  within  ten  days  next  before  such 
election."  It  was  held  that  there  must  be 
four  weeks'  notice,  i.  e.,  twenty-eight  davs. 
The  court  said:  "  It  will  be  observed  that  the 
statute  does  not  say  the  notice  shall  be  in- 
serted four  times  in  as  many  consecutive 
weeks,  nor  does  it  say  that  it  shall  be  pub- 
lished four  times,  but  it  says  that  it  shall  le 
published  for  four  weeks.  Now  when  we  say 
that  any  thing  shall  be  done  for  a  certain 
time,  we  mean  that  the  period  named  shall 
cover  that  time,  and  when  that  time  is  twenty- 
eight  days,  it  cannot  be  said  to  be  covered  by 
a  period  of  twenty-four  days,  any  more  than 
it  could  be  said  to  be  covered  by  one  day.  If 
the  law  means  only  that  there  shall  be  four 
insertions  in  consecutive  weeks,  regardless  of 
whether  that  will  cover  the  full  period  of  four 
weeks,  in  that  case  an  election  could  be  held 
within  seventeen  days  after  the  first  publica- 
tion."   State  v.  Tucker,  32  Mo.  App.  630. 

Only  One  Publication.  —  The   provision  that 
notice  should  be  published  for  thirty  days  in  a 
newspaper  is  not  satisfied  by  one  publication 
of  the  notice  thirty  days  before  the  sale.  The 
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not  wanting  that  if  a  notice  is  to  be  published  once  a  week  for  a  certain 
number  of  weeks,  a  publication  at  any  time  in  each  of  such  weeks  is  sufficient. 

FORBEARANCE.  (As  to  the  forbearance  or  giving  of  time  which  discharges 
a  surety  see  the  titles  BAIL  IN  CIVIL  CASES,  vol.  3,  pp.  634,  635  ;  SURETY- 
SHIP As  to  forbearance  as  a  consideration,  see  the  title  CONSIDERATION,  vol. 
6p  748)_  Forbearance  is  the  giving  of  further  time  when  the  time  originally 
limited  for  the  return  of  a  loan  has  passed ;  a  delay  in  enforcing  a  right. 


word  for  means  "  during,"  and  notice  must 
be  published  for  thirty  days.  Leavitt  v.  Bell, 
55  Neb.  57;  Lawson  v.  Gibson,  18  Neb.  137; 
McCurdy  v.  Baker,  11  Kan.  ill;  Whitaker  v. 
Beach,  12  Kan.  492.  But  see  Craig  v.  Fox,  16 
Ohio  563;  Muskingum  Valley  Turnpike  Co.  v. 
Ward  13  Ohio  120.    See  also  the  title  Notice. 

1.  Pearson  v.  Bradley,  48  HI.  250;  Knowl- 
ton  v.  Knowlton,  155  HI.  158;  Banta  v.  Wood, 
32  Iowa  469;  Swett  v.  Sprague,  55  Me.  190; 
Dexter  v.  Shepard,  117  Mass.  480;  Davis  v. 
Huston,  15  Neb.  28;  State  v.  Yellow  Jacket 
Silver  Min.  Co.,  5  Nev.  415;  Marling  v.  Rob- 
recht,  13  W.  Va.  440.  _ 

Election  Notice.  (See  also  the  title  Elec- 
tions, vol.  10,  p.  632.)  —  In  State  v.  Yellow 
Jacket  Silver  Min.  Co.,  5  Nev.  415,  it  was  held 
that  where  the  statute  provided  that  notice 
should  be  published  in  a  newspaper  by  adver- 
tisement once  a  week  for  three  weeks,  it  was 
not  necessary  for  the  call  to  be  published 
twenty-one  days  before  the  day  of  election, 
but  three  insertions  upon  three  successive 
weeks,  at  any  time  in  any  such  weeks  before 
the  election,  was  sufficient. 

For  and  During.  —  Where  in  a  deed  creating 
a  lease  the  habendum  was  in  the  following 
form:  "  to  have  and  to  hold  said  demised 
premises  to  said  lessees  for  and  during  their 
pleasure,"  etc.,  the  court  held,  upon  an  exami- 
nation of  the  whole  instrument,  thai  these 
words  did  not  create  a  strict  tenancy  at  will, 
but  a  covenant  for  perpetual  enjoyment  by  the 
lessees.    Cole  v.  Lake  Co.,  54  N.  H.  276. 

For  in  the  Sense  of  Daring.  —  The  Constitution 
of  W:st  Virginia  provided  that  the  same  per- 
son should  not  be  elected  sheriff  for  two  con- 
secutive full  terms.  In  construing  this  provi- 
sion, the  court  said:  "  This  is  the  provision 
of  the  constitution  that  the  contestant  insists 
rendered  the  defendant  in  error  ineligible  to 
the  office  at  the  election  in  October,  1878,  to 
fill  the  vacancy.  It  is  inferred  from  the  argu- 
ment of  the  contestant's  counsel,  by  the  stress 
he  seems  to  put  upon  the  word  for,  that  he  in- 
terprets that  word  as  meaning,  or  equivalent 
to,  '  during,'  and  interprets  this  clause  of  the 
constitution  as  rendering  the  sheriff  ineligible 
to  re-election  to  the  office  during  theperiod  of 
four  years  next  succeeding  the  termination  of 
a  full  term  of  the  office  to  which  he  had  been 
elected.  Had  such  been  the  intention  of  the 
framers  of  the  constitution,  they  would  have 
used  language  as  definite  and  significant  as 
that  used  in  the  fourth  section  of  article  7  of 
the  constitution,  which  ordains  that  '  the  gov- 
ernor shall  be  ineligible  for  said  office  for  the 
four  years  next  succeeding  the  term  for  which 
he  was  elected.'  "  Gorrell  v.  Bier,  15  W.  Va. 
320. 

Same  —  For  Each  Fiscal  Year.  —  A  statute  au- 
thorized county  treasurers  to  charge  certain 
percentages  on  all  money  collected  by  them 


for  each  fiscal  year.  In  construing  this  stat- 
ute, the  court  said.  "  Giving  the  word  for,  in 
the  clause  'for  each  fiscal  year,'  its  ordinary 
signification,  the  writer  is  of  the  opinion  that 
the  statute  has  reference  to  the  fiscal  year  the 
taxes  are  imposed,  rather  than  the  year  in 
which  the  same  are  collected.  The  word  for 
means  on  account  of,  or  during.  The  latter 
definition  was  given  the  word  for  in  Lawson 
v.  Gibson,  18  Neb.  137,  and,  in  effect,  it  was 
held  to  have  been  so  used  in  the  section  of  the 
statute  under  review  in  State  v.  Roderick,  25 
Neb.  632."    State  v.  Cornell,  54  Neb.  647. 

2.  Forbearance.  —  Dry  Dock  Bank  v.  Ameri- 
can L.  Ins.,  etc.,  Co.,  3  N.  Y.  355. 

Forbearance  means  the  suspension  of  an 
existing  demand.  Goodman  v.  Simonds,  20 
How.  (U.  S.)  370. 

Forbearance  and  Loan  Distinguished.  —  In 
Graeme  v.  Adams,  23  Gratt.  (Va.)  232,  in  de- 
fining the  terms  "loan"  and  forbearance  as 
used  in  the  statute  against  usury,  the  court  said: 
"  When  the  word  '  loan  '  was  used,  it  meant  '  a 
delivery  of  something  to  another  for  his  tem- 
porary use,  which  he  is  to  return  to  its  owner 
at  the  expiration  of  his  term.'  A  forbearance 
is  the  giving  of  a  day  for  the  return  of  the 
loan;  or,  more  properly,  signifies  the  giving  a 
further  day  when  the  time  originally  agreed 
on  is  passed."  See  also  Henry  v.  Thompson, 
Minor  (Ala.)  232;  Bang  v,  Phelps,  etc., 
Windmill  Co.,  96  Tenn.  361. 

An  arrangement  was  made  between  a  bank 
and  a  trust  company,  both  in  the  city  of  New 
York,  whereby  an  exchange  of  notes  was 
made  between  them  upon  a  premium  gieater 
than  the  legal  rate  of  interest.  In  deciding 
that  this  was  within  the  statute  of  usury,  be- 
cause the  true  object  of  the  parties  was  a  loan 
of  money,  and  the  form  of  an  exchange  was 
substituted  only  as  a  disguise,  the  court,  per 
Gardiner,  J.,  said:  "The  statute  against 
usury  (1  Rev.  Stat.  722,  1,  2),  prohibiting  a 
greater  rate  of  interest  lhan  seven  per  cent, 
for  the  loan,  or  forbearance,  of  any  money, 
goods,  or  things  in  action,'  is  applicable  only 
to  those  loans  which  are  in  substance  and 
effect  loans  of  money.  *  *  *  'The  terms 
'  interest  '  and  forbearance  cannot  be  predi- 
cated of  any  other  than  a  loan  of  money,  ac- 
tual or  presumed.  Interest  is  defined  to  be  a 
certain  profit  for  the  use  of  the  loan;  and  for- 
bearance, the  giving  a  further  day,  when  the 
time  originally  limited  for  the  return  of  the. 
loan  has  passed.  (Ord.  30,  24.)  Both  imply 
that  the  thing  loaned  has  an  established  value, 
so  that  the  lender,  on  its  return,  with  the  com- 
pensation fixed  by  law  for  the  use  and  risk, 
may  receive  a  '  certain  profit.'  Now  this  is 
true  only  of  money,  which  is  legally  supposed 
to  have  a  fixed,  unchangeable  value  in  itself, 
and  to  be  consequently  the  true  measure  of 
the  value  of  all  other  property.  A  fixed  rate 
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FORCE  —  FORCIBLE.  (See  also  the  titles  Assault  and  Battery,  vol.  2, 
p.  959;  Burglary,  vol.  5,  p.  45 ;  Duress,  vol.  10,  p.  320;  False  Imprison- 
ment, vol.  12,  p.  719  ;  ROBBERY.  As  an  element  of  forcible  entry  and  detainer, 
see  the  title  FORCIBLE  ENTRY  AND  DETAINER, /w/,  p.  742.  As  an  element 
of  rape,  see  the  title  Rape.)  —  Force  means  violence,  strength,  vigor,  might, 
energy,  power,  validity,  armament,  power  exerted  against  will  or  consent.1  As 
used  in  law  it  means  strength  or  power  exercised  without  law  or  contrary  to 
law  upon  persons  or  things.8    The  term  "force"  also  means  reason,  conse- 


per  cent,  on  money,  therefore,  in  contempla- 
tion of  law,  is  supposed  to  give  to  the  lender 
a  '  certain  profit.'  because  the  thing  loaned  is 
of  the  same  value  at  the  end  of  the  term  as  at 
its  commencement."  Dry  Dock  Bank  v. 
American  L.  Ins.,  etc.,  Co.,  3  N.  Y.  344. 

1.  State  v.  Blake,  39  Me.  324. 

2.  Force.  —  Summers  v.  Tarney,  123  Ind. 
560,  in  which  case  it  was  held  that  an  aver- 
ment that  the  defendant  unlawfully  injured  a 
horse  by  violently  and  with  great  force  break- 
ing its  leg  was  equivalent  to  an  allegation  that 
the  injury  was  the  result  of  the  defendant's 
unlawful  act. 

Force  has  been  defined  as  a  power  which 
cannot  be  resisted.  Viterbo  v.  Friedlander, 
120  U.  S.  707. 

Actual  and  Implied  Force.  —  Actual  force  is 
where  strength  is  actually  applied  or  the 
means  of  applying  it  are  at  hand;  implied 
force  is  that  which  is  implied  by  law  from  the 
commission  of  the  unlawful  act.  Bouv.  Law 
Diet. 

In  holding  that  the  word  forcible,  in  a  stat- 
ute against  forcible  entry  and  detainer,  meant 
actual  force,  the  court  said:  "  The  word 
forcible,  as  used  in  the  statute,  was  held  to 
mean  actual  force,  as  contradistinguished 
from  that  force  which  is  implied  from  an  un- 
lawful entry,  merely.  By  actual  force  was 
meant  such  as  breaking  open  doors,  or  other 
like  violent  acts."  Ft.  Dearborn  Lodge  No.  214 
v.  Klein,  115  111.  177. 

An  averment  in  an  indictment  for  man- 
slaughter that  the  prisoner  did  "  compel  and 
force  "  A  and  B,  who  were  working  a  wind- 
lass, to  leave  it,  whereby  the  deceased  was 
killed,  is  not  proved  by  evidence  that  the  pris- 
oner was  working  with  A  and  B,  and  on  leav- 
ing off  they  were  not  strong  enough  to  work 
the  windlass  and  had  to  let  it  go.  "  Compel 
and  force  "  must  be  taken  in  thiscase  to  mean 
active  force.  Rex  v.  Lloyd,  1  C.  &  P.  301,  11 
E.  C.  L.  399. 

Upon  a  question  of  what  would  constitute 
an  illegal  resistance  to  service  of  process,  the 
court  in  Armstrong  v.  Vicksburg,  etc.,  R.  Co., 
46  La.  Ann.  1448,  said:  "  The  words  'force 
and  arms  '  are  frequently  used  when  they 
really  add  nothing  to  an  indictment.  It  is  a 
mistake,  however,  to  suppose  that  in  order  to 
constitute  force  it  is  always  necessary  that  ac- 
tual, active,  physical  force  be  applied,  or  that  to 
conslitute  '  threats  '  violent  language  be  em- 
ployed. Any  conduct,  in  the  connection  we 
are  now  dealing  with  the  word,  which  would 
place  the  officer  executing  the  process  of  the 
court  in  bodily  fear  or  terror  is  that  force  con- 
templated by  the  law." 

Under  an  indictment  for  forcibly  confining 
and  detaining  negroes  on  board  a  vessel  with 
intent  to  make  them  slaves,  it  was  held  not 


necessary  to  prove  physical  force.  The  court 
said:  "  This  word  forcibly,  which  is  a  mate- 
rial element  in  the  crime  charged,  does  not 
mean  physical  or  manual  force.  Even  the 
crime  of  robbery,  in  which  force  is  a  peculiar 
element  of  the  crime,  it  being  the  taking  via 
lently  the  property  of  another  from  his  person, 
need  not  be  accompanied  with,  or  consist  of, 
actual  force.  Any  conduct  on  the  part  of  the 
robber  putting  the  person  deprived  of  his 
goods  in  bodily  fear  and  terror  is  equivalent 
to  actual  force.  And  so  in  thiscase."  U.S. 
v.  Gordon,  5  Blatchf.  (U.  S.)  18. 

Same  —  Forcible  —  Turnpikes.  (See  also  the  title 
Turnpikes.)  —  In  Camden,  etc.,  Turnpike  Co. 
v.  Fowler,  24  N.  J.  L.  205,  it  was  held  that 
passing  a  turnpike  without  the  consent  of  the 
keeper,  after  permission  to  pass  without  pay- 
ment of  tolls  had  been  refused,  was  a  forcible 
passing  of  the  gate  within  a  statute  providing 
a  penalty  for  forcibly  passing  a  tollgate  with- 
out payment  of  toll.  See  also  Nichols  v.  Ber- 
tram, 3  Pick.  (Mass.)  343;  New  Hamp.-hire 
Second  Turnpike  Road  v.  Taylor,  6  N.  H. 
499. 

But  in  Bridgewater,  etc.,  Plank  Road  Co.  v. 
Robbins,  22  Barb.  (N.  Y.)  662,  where  a  6tatute 
imposed  a  penalty  upon  any  person  who  should 
forcibly  or  fraud ulently  pass  any  gate  without 
paying  legal  toll,  it  was  held,  where  the  defend- 
ant, finding  a  gate  open,  passed  through,  and  on 
being  requested  to  pay  toll  declined,  saying 
that  he  ought  not  to  pay,  as  the  road  was  bad, 
but  would  pay  if  one  A.  said  he  ought,  that 
this  did  not  amount  to  a  forcible  or  fraudulent 
passing  of  the  gate.  The  court  said:  "  The 
question  before  us  is  whether  there  was  any 
evidence  to  be  submitted  to  and  passed  upon 
by  the  jury,  of  a  '  forcible  or  fraudulent  pass- 
ing '  of  the  gate  of  the  plaintiff,  within  the 
statute  imposing  the  penalty.  The  terms 
'  forcible  and  fraudulent  '  must  be  held  to 
have  been  used  in  their  ordinary  sense. 
Actual  force  or  actual  fraud,  as  distinguished 
from  constructive  force  or  fraud,  was  intended. 
Every  passage  without  the  consent  of  the  toll 
gatherer,  and  without  the  payment  of  the  legal 
toll,  would  be  in  one  sense  forcible,  as  being 
done  against  his  will,  and  fraudulent,  as  an 
act  in  fraud  of  the  rights  of  the  company;  but 
it  cannot  be  presumed  that  these  very  common 
and  well-understood  words  were  used  in  this 
somewhat  refined  and  very  unusual  sense." 

Force  Held  Not  to  Imply  a  Breach  of  the  Peace. 
—  A  declaration  staled  that  the  defendant  with 
force  and  arms  broke  and  entered  a  certain 
messuage.  It  was  held  that  it  was  not  to  be 
inferred  from  the  declaration  that  there  was 
any  breach  of  the  peace  or  forcible  entry,  the 
averment  of  vi  et  armis  being  a  mere  formal 
allegation  that  the  defendants  entered  with 
some  force,  sufficient  to  enable  them  to  get 
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quence  ;  as,  "  by  force  of  "  means  "  incc 

into  possession.    Harvey  v.  Brydges,  14  M.  & 
W  437- 

Force  and  Compel.  —  In  St.  Clair  v.  Missouri 
Pac.  R.  Co.,  29  Mo.  App.  86,  the  court  said: 
"  The  instruction  given  on  behalf  of  the 
plaintiff  is  objected  to  because  it  told  the  jury 
to  find  for  the  plaintiff  if  he  '  was  forced  or 
compelled  '  to  jump  from  the  train.  The  ob- 
jection is  lodged  against  the  use  of  the  word 
forced,  when  the  petition  only  employed  the 
word  '  compelled.'  The  criticism  is  that  the 
word  forced  implies  the  exercise  of  a  power 
not  resistible,  while  the  word  '  compelled,' 
used  in  that  connection  in  the  disjunctive,  was 
likely  to  convey  to  the  mind  of  the  jury  the 
impression  that  something  less  than  physical 
force,  such  as  mere  moral  force  or  persuasion, 
might  warrant  a  verdict  for  plaintiff.  There 
is  too  much  of  refinement  in  this  verbal  criti- 
cism for  practical  use  in  jury  trials.  If  it  be 
conceded  to  defendant  that  the  term  '  com- 
pelled '  implies  ordinarily  less  physical  vio- 
lence than  the  word  forced,  the  defendant 
cannot  complain  that  plaintiff,  by  using  it  in 
the  instruction,  imposed  upon  himself  the  duty 
of  proving  more  than  his  petition  required. 
Nor  can  we  discover  any  reasonable  basis  for 
the  conjecture  that  the  employment  of  the  two 
terms  disjunctively  in  the  instruction  could 
have  possibly  misled  the  jury.  In  its  ordi- 
nary signification  the  word  '  compel  '  implies 
force  or  violence,  and  has  in  it  the  element  of 
irresistibility." 

Violence  and  Force  as  Equivalents.  —  See  State 
v.  Daly,  16  Oregon  241;  Gutierrez  v.  State,  44 
Tex.  587;  State  v.  Johnson,  67  N.  Car.  55; 
Com.  v.  Fogerty,  8  Gray  (Mass.)  489.  But  see 
State  v.  Blake,  39  Me.  324;  and  see  Encyc.  of 
Pl.  and  Pr.  ,  title  Rape. 

License  in  Force.  (See  generally  the  titles 
Intoxicating  Liquors;  Licenses.)  —  Upon  the 
question  when  a  license  may  be  said  to  be  in 
force  under  a  statute  providing  that  licenses 
in  force  at  a  certain  date  shall  not  be  revoked 
except  for  certain  enumerated  causes,  see 
Reg.  v.  Curzon,  L.  R.  8  Q.  B.  400;  Hargreaves 
v.  Dawson,  24  L.  T.  N.  S.  428;  Reg.  v.  Jus- 
tices, 21  Q.  B.  Div.  258;  Murray  v.  Freer, 
(1893)  1  Q.  B.  281. 

Force  for  Extinguishing  Fires.  (See  also  the 
title  Fire  Department,  ante,  p.  73.)  —  A  stat- 
ute provided  that  no  person  employed  on  the 
police  force  or  on  the  force  for  extinguishing 
fires  should  be  removed  without  cause.  In 
construing  this  provision,  in  People  v.  Fire 
Com'rs,  28  Hun  (N.  Y.)  496,  the  court  said: 
"  The  prohibition  contained  in  said  section 
applies  to  this  force  and  the  '  police  force.' 
The  charter  of  the  city  defines  the  phrase 
'  police  force.'  That  definition  excludes  the 
superintendent,  operators,  and  assistant  opera- 
tors of  the  telegraph,  and  includes  only  the 
men  to  whom  is  assigned  direct  and  actual 
police  duty.  Laws  1873,  c.  863,  tit.  it,  §§  6,  7. 
The  force  for  extinguishing  fires  is  not  de- 
fined, unless  the  term  '  firemen  '  may  be  so 
regarded.  Id.,  tit.  13,  §  9.  But  a  telegraph 
superintendent  or  his  assistants  cannot  reason- 
ably be  held  to  belong  to  the  '  force  for  extin- 
guishing fires,'  when  officers  who  perform  the 


nsequence  of."  1 

same  functions  are  excluded  from  the  '  police 

force.'  " 

"With  Force"  is  equivalent  to  forcibly  in  an 
indictment.  U.  S.  v.  Bachelder,  2  Gall.  (U. 
S.)  15. 

Force  and  Arms.  —  By  the  ancient  common 
law/the  use  of  the  words  "  with  force  and 
arms"    was   necessary   in    indictments  for 
crimes  of  a  forcible  nature.    Their  necessity 
was  abolished  by  statute  37  Hen.  VIII.,  c.  8; 
but  they  are  still  used,  even  in  indictments 
where  the  ancient  common  law  did  not  require 
them.    The  statute  37  Hen.  VIII.,  c.  8,  is  in 
force  in  most  of  the  states,  having  been  either 
re-enacted  or  regarded  as  a  part  of  their  com- 
mon law.    Report  of  Judges,  3  Binn.  (Pa.) 
595,  620;  Rob.  Dig.  Brit.  Stat,  in  force  in  Pa. 
324;  Com.  v.  Scannel,  11  Cush.  (Mass.)  547; 
State  v.  Duncan,  6  Ired.  L.  (28  N.  Car.)  236; 
Taylor  v.  State,  6  Humph.  (Tenn.)  285;  Rice 
v.  State,  3  Heisk.  (Tenn.)  215;  State  v.  Elliott, 
7  Blackf.  (Ind.)  280;  State  v.  Temple,  12  Me. 
214;  State  v.  Hanley,  47  Vt.  290.  In  thelastcase 
other  words  implying/orce  had  been  used.  See 
also  the  title  Indictments,  Informations,  and 
Complaints,  10  Encyc.  of  Pl.  and  Pr.  478. 
Forced  Sale.  —  See  the  title  Homestead. 
Forced  Out  of  the  Company.  —  The  owner  of  a 
patent  granted  to  a  corporation  of  which  he 
was  a  member  the  exclusive  use  of  his  patent 
until  he  should  be  forced  out  of  the  company. 
In  construing  this  provision,  the  court  said: 
"  We  are  also  of  the  opinion  that  the  court 
was  justified  in  holding  that  Ashurst  had  been 
'forced  out  of  the  company.'    The  sense  in 
which  this  phrase  was  used  in  the  instrument 
granting  the  license  is  not  altogether  clear, 
but  it  is  manifest  that  it  could  not  have  been 
used   as   meaning   the   legal    expulsion  of 
Ashurst  from  membership  in  the  corporation, 
because  as  his  membership  depended  upon  the 
ownership  of  shares  of  stock,  it  was  not  and 
could  not  have  been  in  the  power  of  the  other 
members  to  exclude  him  from  membership  so 
long  as  he  was  the  owner  of  shares  of  stock. 
The  phrase,  when  interpreted  in  the  light  of 
surrounding  circumstances,  must  be  under- 
stood as  referring  to  exclusion  from  the  active 
and  responsible  management  of  the  business 
of  the  corporation,  and  from  the  beneficial  en- 
joyment of  the  anticipated  profits  of  the  enter- 
prise."   Havana  Press  Drill  Co.  v.  Ashurst, 
148  111.  115. 

1.  By  Force.  —  In  a  policy  of  reinsurance  the 
reinsuring  company  agreed  to  reinsure  all 
outstanding  policies  of  the  reinsured  company 
and  to  pay  to  the  holders  thereof  all  such 
sums  as  the  reinsured  company  might  by 
force  of  such  policies  become  liable  to  pay. 
It  was  held  that"  by  force  of  "  in  this  connection 
meant  by  "  reason  of;  in  consequence  of." 
Fischer  v.  Hope  Mul.  L.  Ins.  Co.,  40  N.  Y. 
Super.  Ct.  291,  affirmed  69  N.  Y.  161. 

In  an  information  alleging  the  seizure  of  a 
certain  foreign  vessel  for  being  found  within  a 
league  of  the  coast  with  certain  spirits  on 
board,  "  whereby  and  by  force  of  the  stat- 
utes," etc.,  said  vessel  became  forfeit,  the 
words  quoted  were  held  to  be  surplusage. 
Atty.Gen.  v.  Le  Revert,  6  M.  &  W.  405. 
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By  Alexander  Stronach. 

I.  Definition  and  General  Considerations,  743. 
II.  Origin  and  History,  744. 

III.  Elements  of  Forcible  Entry  and  Detainer,  745. 

1.  The  Possession  Necessary,  745. 

a.  In  General,  745. 

b.  What  Constitutes  Possession,  746. 

(1)  In  General,  746. 

(2)  Fences,  749. 

(3)  Actual  Residence,  750. 

(4)  Continuous  Presence,  750. 

(5)  Possession  of  Part  of  Tract,  750. 

(6)  Scrambling  Possession,  750. 

(7)  Abandonment  of  Possession,  751. 

c.  Possession  of  Servant  or  Agent,  751. 

d.  Possession  of  Heirs  and  legal  Representatives,  751. 

e.  Possession  of  Tenants  in  Common,  752. 

f.  Possession  of  Tenant,  752. 

g.  Possession  of  a  Married  Woman,  753. 

h.  Right  of  Possession,  753. 
Title  Not  Involved,  753. 

/.  Right  of  Possession  Not  Involved,  756. 

2.  The  Force  Necessary,  757. 

a.  In  General,  757. 

b.  What  Constitutes  Actual  Force,  759. 

(1)  In  General,  759. 

(2)  Mere  Trespass  Insufficient,  760. 

(3)  Breaking  into  House,  760. 

(4)  Personal  Violence,  761. 

(5)  Threats  and  Appearance  of  Violence,  762. 

c.  Entry  by  Fraud  or  Stealth,  763. 

d.  Entry  Against  Will  of  the  Possessor,  763. 

e.  Actions  Without  Force,  764. 

IV.  Against  Whom  Brought,  766. 

1.  In  General,  766. 

2.  One  in  Possession  by  Agent,  767. 

3.  Vendee  under  Contract  to  Purchase,  767. 

4.  One  in  Possession  under  Judicial  Process,  767. 

5.  licensee,  768. 

6.  Husband  and  Wife,  768. 

7.  Owner  of  Premises,  768. 

V.  For  What  the  Action  Will  Lie,  768. 

VI.  Notice  to  Quit  and  Demand  for  Possession,  768. 

1.  Necessity  for,  768. 

2.  I?i  What  Actions,  769. 

a.  In  General,  769. 

b.  landlord  and  Tenant  Action,  769. 

3.  When  Second  Notice  Necessary,  771. 

4.  Form  of  Notice,  771. 

5.  By  Whom  Notice  Given,  771. 
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7.  Service  of  Written  Notice,  771. 

VII.  Restitution  and  Re-restitution,  772. 

VIII.  Damages,  772. 
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2.  Elements  of  Damage,  773. 

a.  In  General,  773. 

b.  Rents  and  Profits,  773. 

c.  Waste  and  Injury,  774. 

3.  Double  and  Treble  Damages,  11^. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 

For  Jther9matter9s' of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
*      t^foTZZitlesin  this  work:  ADVERSE  POSSESSION,  vol.  1,  p  787; 
ETECTMENT   vol.  10,   p.  467;    HUSBAND  AND  WIFE;  JUDG- 
MENTS AND  DECREES;  LANDLORD  AND  TENANT;  IIMITA- 
TION  OF  ACTIONS;  TRESPASS;  VENDOR  AND  PURCHASER. 

I  Definition  and  General  Considerations.  —  A  forcible  entry  and  detainer 
is  a  violent  taking  and  keeping  possession  by  one  of  any  lands  and  tenements 
occupied  by  another,  by  means  of  threats,  force,  or  arms,  and  without  authority 

°  Object  of  Forcible  Entry  and  Detainer.  —  A  forcible  entry  and  detainer  is  essentially 
a  proceeding  given  to  protect  the  actual  possession  of  real  estate  against  unlaw- 
ful and  forcible  invasion,  to  remove  occasion  for  actual  violence  in  defending 
such  possession,  and  to  punish  breaches  of  the  peace  committed  in  the  entry 
upon  or  detainer  of  real  property.  The  main  object,  therefore,  being  to  pre- 
serve the  public  peace  and  prevent  persons  from  asserting  their  rights,  real  or 
supposed  by  force  and  violence,  this  proceeding  can  be  maintained  without 
regard  as' a  rule,  to  the  question  of  title,  right  of  entry,  or  right  of  possession.' 

distinction  Between  Forcible  Entry  and  Forcible  Detainer.  —  Although  forcible  entry 
and  forcible  detainer  are  generally  treated  as  constituting  together  the  action 

1.  Definition.  -  4  Bl.  Com.  148;  Com.  v.  Shat-  v.  Holt,  76  Ga.  25;  Lewis  v.  State,  9c ,  Ga .  692, 

tuck  4 Cash.  (Mass.)  141;  Com.  v.  Dudley,  10  59  Am.  St.  Rep   255,  "ttng  8  Am.  and  Eng. 

Mass  403-  State  v.  Wilson,  3  Mo.  125;  People  Encyc.  of  Law  (1st  ed.)  107. 

v  Field  52  Barb.  (N.  Y.)  198;  Carter  v.  Ander-  2.  Object  of  Action  -  Alabama.  —  Knowles  ». 

son  16  Daly  (N.  Y.)  437,  citing  8  Am.  and  Eng.  Ogletree,  96  Ala.  555,  citing  8  Am.  and  Eng. 

Encyc.  of  Law  (1st  ed.)  102;   Alexander  v.  Encyc.  of  Law  (1st  ed.)  102 

Griswold,  (C.  PI.)  17  N.  Y.  Supp.  522;  State  v.  Arkansas.  -  McGmre  v.  Cook,  13  A.k.  448, 

Pridgen,  8  Ired    L.  (30  N.  Car?)  84;    State  Hall  v.  Trucks,  38  Ark.  257;  Lit-ell  v  Grady, 

V.  Ross,  4  Jones  L.  (49  N.  Car.)  315.  69  Am.  38  Ark.  584;  Anderson  v.  Mills  40  Ark.  192; 

Dec.  751;  State  v.  Gilbert,  2  Bay  (S.  Car.)  355;  Johnson  v.  West,  41  Ark.  535;  Logan  v  Lee, 

State  w.  Cargill.  2  Brev.  (S.  Car.)  445;  Reg-  v.  53  Ark.  94;  Vinson  v.  Flynn,  64  Ark.  453- 

Pike,  12  Manitoba  314.  Ko^.  —  Alexander  v    Griswold  (C. 

Statutory  Definitions -Alabama.- Code  Ala.,  PI.)  17  N    Y.  Supp.  522;  Carter*.  Anderson, 

6  2126;    Mallon  v.  Moog,  (Ala.  1899)  25  So.  16  Daly  (N.  Y.  437, ■  "ting  8  Am.  and  Eng. 

Rep  C83  Encyc.  of  Law  (1st  ed.)  102. 

California.  -Code  Civ.  Pro.,       C159.  "6o,  Tennessee.  —  Dotson    v.    State,  6Coldw. 

1172;  Adams  v.  Helbing,  107  Cal.  298.  (Tenn.)  545- 

Georgia.  — Ven.  Code,  §  338;   Hamrich  v.  Virginia.  —  Olinger  v.  Shepherd,  12  Gratt. 

Darnell,  43  Ga.  433;  Sewell  v.  State,  61  Ga.  (Va.)  462. 

496;  Stuckey  v.  Carleton,  66  Ga.  215;  Harrell  Wisconsin.  -  Winterfield  v.  Stauss,  24  Wis. 
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Origin  and  History.  FORCIBLE  ENTR  Y  Origin  and  History. 

of  forcible  entry  and  detainer,  they  are  distinct  and  different  acts,'  the  former 
being  consummated  upon  the  forcibly  taking  possession,  while  the  latter  con- 
sists of  he  use  of  force  in  detaining  the  possession  of  property  upon  which  a 
wrongful  entry  has  been  made.8 

II  Origin  and  History.  -  At  common  law,  a  man  disseized  of  his  lands 
might  lawfully  regain  possession  thereof  by  force.    In  doing  this,  he  might  be 
guilty  of  a  breach  of  the  peace  and  be  responsible  criminally;  but  the  parS 
turned  out  by  force  had  no  remedy  to  regain  possession.    "  But  this  indulgence 
of  the  common  law,  'says  Hawkins,  "  having  been  found  by  experience  to  be 
very  prejudicial  to  the  public  peace,  by  giving  an  opportunity  to  powerful 
men    under  the  pretense  of  feigned  titles,  forcibly  to  eject  their  weaker 
neighbors,  and  also  by  force  to  retain  their  wrongful  possessions,  it  was 
thought  necessary,  by  many  severe  laws,  to  restrain  all  persons  from  the  use  of 
such  violent  methods  of  doing  themselves  justice. "  •    The  first  Act  of  Parlia 
ment  was  that  of  2  Edw.  III.,  which  did  not  restore  the  party  mjureo  to 3 
possession.     The  next  was  that  of  5  Rich.  II.,  c.  7,  which  provides  that 
none  from  henceforth  make  any  entry  into  lands  and  tenements,  but  in  case 
where  entry  is  given  by  law;  and  in  such  case,  not  with  strong  hand,  nor  with 
multitude  of  people,  but  only  in  a  peaceable  manner.    And  if  any  man  from 
henceforth  do  the  contrary,  and  thereof  be  duly  convict,  he  shall  be  punished 
by  imprisonment  of  his  body,  and  thereof  ransomed  at  the  king's  will  "  As 
this  statute  did  not  provide  any  speedy  remedy  the  act  of  15  Rich  II    c  2 
was  passed,  which  empowered  the  justices  of  the  peace  to  enforce  the  previous 
act  in  cases  of  forcible  entry.    Under  the  provisions  of  these  several  acts  of 
parliament,  there  was  no  remedy  provided  for  a  forcible  detainer.    "  But  this 
statute,  _  says  Hawkins  "  being  likewise  very  defective  in  many  respects  as 
in  not  giving  any  remedy  against  those  who  were  guilty  of  a  forcible  detainer 
a  ter  a  peaceful  entry  nor  even  against  those  who  were  guilty  of  both  a  forci- 
ble entry  and  a  forcible  detainer,  if  they  were  removed  before  the  coming  of 
a  justice  of  the  peace;  and  in  not  giving  the  justices  of  the  peace  any  power 
to  restore  the  party  injured  by  such  force,  to  his  possession,"  *  the  statute  of 
8  Hen.  VI.,  c.  9,  provided  that  the  injured  party  should  be  restored  to  his 
possession,  either  in  the  case  of  a  forcible  entry  or  a  forcible  detainer.  The 

394,  discussing  S*v*p  „.  Carney,  8  Wis.  162,      of  forcible  entry  requires  that  the  entry  and 

And         f^ts  titleWlS7-l7/  P         ■         ^  bUt  »«  ^  *  "Sined 

JVecessarv  Possession      against  any  person  who  commits  a  forcible 

ment  for  forcible  entry  and  detain,,,  tha,  the  forcible,  but  also  unlawful  and  if the poles 
petit  jury  may  find  the  defendant  guilty  of     sion  is  forcible  and  unlawful  Vttt  thV£S 

potion  under  New  Jersey  Statute.  -  The 

two  offenses  ot  forcible  entry  and  detainer,      fendant   is    liable    for   a    forcible   de  ainer 

SSj£^«S:^M\KSfc-Ke?  JCrSe>'  .WhCther  hC  °rigina]1y  obtained  the  poteen 
statute,  distinct  offenses.    The  distinction  con-     "  peaceably  or  otherwise  "    It  is  immaterial 

7    th  whaWfUlne-Sl  °r  u"lawf"'n«s  of  whether  the  entry  was  peaceable  oHfolen? 

SeSr^frS^?!^  "  UKlaWfUl-  Frm:ided  U  WaS  — vfuland  the  detainer  was 

conduc is  foriLl  a^\3         \ubse3ue"t  forcible.    In  either  evept  he  is  liable  for  a 

conduct  is  forcible  and  tortious,  the  offense  forcible  detainer;  and  the  finding  in  the  ver- 

committed  is  a  forcible  entry  and  detainer.  diet  of  an  unlawful  en  ry  bj "the  defendants 

the  subswuen    hZl  "-'jT  "  ' •  and  a  f°rdble  detainer  by  them  is  in  strict S 

hen  the  offend  U  a  n  ,?  0rclb  e/nd.  tortlof  -      cordance  with  the  second  section  of  the  stat- 
P„nVn      £  m   TUnraWful  detalner  onI>'-      ute.    Conroy  v.  Duane,  45  Cal.  597. 

Puller,  v  Boney,  4  N.  J.  L.  141.  3.  ,  Hawk.  P.  C.,  c.  64  §  2 

Distinction  under  Kansas  Statute.  —  The  action        4.  1  Hawk.  P.  C,  c.  64,  §  9. 
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statute  of  31  Eliz.,  c.  II,  made  some  further  provisions,  still  recognizing  the 
distinction  between  a  forcible  entry  and  a  forcible  detainer,  and  regarding  both 
as  offenses.  Some  further  provisions  were  made  by  the  statute  of  21  James 
I.,  c.  15.1  Forcible  entry  and  detainer  as  found  at  the  present,  while  generally 
based  upon  the  above  English  statutes,  has  been  greatly  modified  by  statutory 
enactments  in  the  several  jurisdictions,  and  has  therefore  assumed  a  variety  of 
forms  which  differ  widely,  and  despite  its  origin  as  a  criminal  prosecution  it  is 
now  generally  a  civil  action  brought  to  obtain  the  possession  of  land.* 

Criminal  Prosecution.  — -  As  just  stated,  it  was  provided  by  statute  in  England 
at  a  rather  early  time  that  a  forcible  entry  or  detainer  should  be  an  indictable 
offense.  And  it  seems  that  at  the  common  law  before  the  passage  of  these 
statutes,  an  indictment  would  lie  for  a  forcible  entry.3  Forcible  entry  and 
detainer  is  still  an  indictable  offense  in  many  jurisdictions,  though  it  is  of  more 
importance  as  a  civil  action.4 

III.  Elements  of  Forcible  Entry  and  Detainer  —  1.  The  Possession  Neces- 
sary—  a.  In  General.  — The  general  rule  is  that  in  order  to  entitle  one  to 
bring  the  action  of  forcible  entry  and  detainer,  he  must  show  that  he  was  at 
the  time  of  the  ouster  complained  of  in  the  actual  and  peaceable  possession  of 
the  premises  in  question.    A  mere  constructive  possession  is  insufficient.5 


1.  Dickinsons.  Maguire,  9  Cal.  47,  where  the 
history  of  the  statutes  is  given.  See  also  Vin- 
son v.  Flynn,  64  Ark.  453;  Murry  v.  Burris,  6 
Dakota  170;  Harding's  Case,  1  Me.  22;  State 
v.  Sperrin,  1  Brev.  (S.  Car.)  119.  And  see 
Forcible  Entry  and  Detainer,  9  Encyc.  of 
Pl.  and  Pr.  19. 

2.  See  the  statutory  enactments  of  the  sev- 
eral jurisdictions. 

The  proceeding  under  the  forcible  entry  and 
unlawful  detainer  chapter  of  the  Wisconsin  Re- 
vised Statutes,  is  a  civil  action.  Taylor  v.  De 
Camp,  68  Wis.  162. 

3.  Indictment  at  Common  Law  for  Forcible  En- 
try.—Rex  v.  Bake,  3  Burr.  1731;  Rex  v.  Wil- 
son, 8  T.  R.  357;  Rex  v.  Bathurst,  Say.  225; 
Reg.  v.  Newlands,  4  Tur.  322;  Reg.  v.  Dyer, 
6  Mod.  96.  See  also  Com.  v.  Shattuck,  4 
Cush.  (Mass.)  141;  Sampson  v.  Henry,  13  Pick. 
(Mass.)  36. 

4.  Indictment  for  Forcible  Entry  and  Detainer  — 

Colorado.  —  Goshen  v.  People,  22  Colo.  270. 

Georgia.  —  Sewell  v.  State,  61  Ga.  496;  Liss- 
ner  v.  State,  84  Ga.  669,  20  Am.  St.  Rep.  389. 

Indiana.  —  Higgins  v.  State,  7  Ind.  549; 
Vess  v.  State,  93  Ind.  211. 

Massachusetts.  —  Com.  v.  Shattuck,  4  Cush. 
(Mass.)  141. 

Missouri.  — State  v.  Wilson,  3  Mo.  125. 

New  York.  —  People  v.  Nelson,  13  Johns. 
(N.  Y.)  340;  People  v.  Carter,  29  Barb.  (N.  Y.) 
208;  People  v.  Field,  52  Barb.  (N.  Y.)  198. 

North  Carolina.  —  State  v.  Pearman,  Phil. 
L.  (61  N.  Car.)  371;  State  v.  Lawson,  98  N. 
Car.  759,  123  N.  Car.  740;  State  v.  Davis,  109 
N.  Car.  809;  State  v.  Godsey,  13  Ired.  L.  (35 
N.  Car.)  348;  State  v.  Woodward,  119  N.  Car. 
836;  State  v.  Webster,  121  N.  Car.  586;  State 
v.  Ross,  4  Jones  L.  (49  N.  Car.)  315,  69  Am. 
Dec.  751. 

Pennsylvania.  —  Thompson  v.  Com.,  116  Pa. 
St.  155;  Com.  v.  Brown,  138  Pa.  St.  447; 
Quinn  v.  Com.,  (Pa.  1887)  11  Atl.  Rep.  531; 
Com.  v.  Knarr,  135  Pa.  St.  35. 

South  Carolina.  —  State  v.  Gilbert,  2  Bay  (S. 
Car  )  355 ;  State  v.  Cargill,  2  Brev.  (S.  Car.) 
MS- 
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Tennessee.  —  Dotson  v.  State,  6  Coldw. 
(Tenn.)  545. 

Canada.  —  Reg.  v.  Connor,  2  Ont.  Pr.  Rep. 
139;  Reg.  v.  Pike,  12  Manitoba  34. 

Indictment  Against  Third  Person.  —  An  indict- 
ment will  lie  upon  a  forcible  detainer  against 
a  third  person  who  intrudes  himself  on  land 
or  enters  after  judgment  against  a  former  in- 
truder. And  the  sheriff  who  is  in  possession 
of  the  writ  of  restitution,  may  turn  him  out  of 
possession.  State  v.  Gilbert,  2  Bay  (S.  Car.) 355. 

Civil  Action  No  Bar  to  Criminal  Prosecution.  — 
On  the  trial  of  a  person  who  is  indicted  for  the 
offense  of  a  forcible  detainer,  evidence  that  the 
prosecutor  had  instituted  against  the  accused 
a  civil  action  of  forcible  detainer  for  the  same 
land  and  that  such  proceeding  was  still  pend- 
ing, is  irrelevant.  Lewis  v.  State,  (Ga.  1898) 
31  S.  E.  Rep.  576. 

In  Nevada,  forcible  entry  is  a  misdemeanor. 
Nev.  Gen.  Stat.,  g  4697;  Ex  p.  Webb,  (Nev. 
1898)  51  Pac.  Rep.  1027. 

Intent  to  take  possession  of  the  land  and 
tenements  entered  upon  is  an  essential  ele- 
ment in  a  forcible  entry.  Reg.  v.  Pike,  12 
Manitoba  314. 

5.  Actual  Possession  Necessary  —  Alabama. — 
Cunningham  v.  Green,  3  Ala.  127;  McRae  v. 
Tillman,  6  Ala.  486;  Russell  v.  Desplous,  2o> 
Ala.  308;  Ladd  v.  Dubroca,  45  Ala.  421;  Wo- 
mack  v.  Powers,  50  Ala.  5;  Lalonette  v.  Lips- 
comb, 52  Ala.  570;  Wray  v.  Taylor,  56  Ala. 
188;  Houston  v.  Farris,  71  Ala.  570;  Welden 
v.  Schlosser,  74  Ala.  355;  Brady  v.  Huff,  75 
Ala.  80;  Clements  v.  Hays,  76  Ala.  280;  Chil- 
dress v.  McGehee,  Minor  (Ala.)  131;  Singleton 
v.  Finley,  I  Port.  (Ala.)  144;  Wright  v.  Mul- 
lens, 2  Stew.  &  P.  (Ala.)  219;  Lecatt  v.  Stew- 
art, 2  Stew.  &  P.  (Ala.)  474;  Espalla  v.  Gott- 
schalk,  95  Ala.  254;  Knowles  v.  Ogletree,  96 
Ala.  555,  citing  8  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  102. 

Arkansas.  —  McGuire  v.  Cook,  13  Ark.  448, 
overruling  Fowler  v.  Knight,  10  Ark.  43; 
Smith  v.  Laffery,  27  Ark.  46;  Necklace  v. 
West,  33  Ark.  682;  Salinger  v.  Gunn,  61  Ark. 
414. 
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b.  What  Constitutes  Possession 
conditions,  and  circumstances  which  are 

California.  —  Kilburn  v.  Ritchie,  2  Cal.  148, 
56  Am.  Dec.  326;  Stark  v.  Barnes,  4  Cal.  412; 
Treat  v.  Stuart,  5  Cal.  113;  House  v.  Keiser, 
8  Cal.  499;  Dickinson  v.  Maguire,  9  Cal.  47; 
Preston  v.  Kehoe,  10  Cal.  446;  McCauley  v. 
Weller,  12  Cal.  500;  Minturn  v.  Burr,  16  Cal. 
109;  Cummins  v.  Scott,  23  Cal.  526;  Owen  v. 
Dotv,  27  Cal.  502;  Roff  v.  Duane,  27  Cal.  565; 
Hoag  v.  Pierce,  28  Cal.  187;  Valencia  v. 
Couch,  32  Cal.  340,  91  Am.  Dec.  589;  Ross  v. 
Roadhouse,  36  Cal.  580;  Shelby  v.  Houston, 
38  Cal.  410;  Warburton  v.  Doble,  38  Cal.  619; 
Wilbur  v.  Cherry,  39  Cal.  660;  Mason  v. 
Wolff,  40  Cal.  246;  Barlow  v.  Burns,  40  Cal. 
351;  Bowers  v.  Cherokee  Bob,  45  Cal.  495; 
Conroy  v.  Duane,  45  Cal.  597,  Goodrich  v. 
Van  Landigham,  46  Cal.  601;  Sanchez  v. 
Loureyro,  46  Cal.  641;  Laird  v.  Waterford,  50 
Cal.  315;  Spiers  v.  Duane,  54  Cal.  176;  Castro 
v.  Tewksburv,  69  Cal.  562;  State  Bank  v. 
Taaffe,  76  Cal.  626;  McCormick  v.  Sheridan, 
77  Cal.  253. 

Colorado.  —  Wier  v.  Bradford,  I  Colo.  14; 
Potts  v.  Magnes,  17  Colo.  364;  Kelley  v.  An- 
drew, 3  Colo.  App.  122. 

Connecticut.  —  Phelps  v.  Baldwin,  17  Conn. 
209;  Stiles  v.  Homer,  21  Conn.  507. 

Georgia.  — Stuckey  v.  Carleton,  66  Ga.  215; 
Thorpe  v.  Atwood,  100  Ga.  597. 

Illinois.  —  Bloom  v.  Goodner,  1  111.  63;  Wall 
v.  Goodenough.  16  111.  415;  Brooks  v.  Bruyn, 
18  111.  539;  Hardisty  v.  Glenn,  32  111.  62;  Mc- 
Cartney v.  McMullen,  38  111.  237;  Dudley  v. 
Lee,  39  111.  339;  Spurck  v.  Forsyth,  40  111.  438; 
Hassett  v.  Johnson,  48  111.  68;  Jamison  v. 
Graham,  57  111.  94;  Thompson  v.  Sornberger, 
59  III.  326;  Hoffman  v.  Reichert,  147  111.  274, 
37  Am.  St.  Rep.  219;  Stevenson  v.  Morrissey, 
22  111.  App.  258;  Cofoid  v.  Bishop,  11  111.  App. 
117;  Kimmel  v.  Frazer,  49  111.  App.  462.  See 
also  Edwardsville  v.  Barnsback,  66  111.  App. 
381. 

Indiana.  —  Higgins  v.  State,  7  Ind.  549; 
Berry  v.  Hubbard,  5  Ind.  App.  401. 

Iowa.  —  Langworthy  v.  Myers,  4  Iowa  18; 
Peddicord  v.  Kile,  83  Iowa  542;  Settle  v.  Hen- 
son,  1  Morr.  (Iowa)  ill. 

Kansas.  —  Campbell  v.  Coonradt,  22  Kan. 
704;  Peyton  v.  Peyton,  34  Kan.  624. 

Kentucky. — Vanhorne  v.  Tilley,  I  T.  B. 
Mon.  (Ky.)  51;  Prewitt  v.  Durham,  5  T.  B. 
Mon.  (Ky.)  18;  Kirk  v.  Taylor,  8  B.  Mon. 
(Ky.)  262;  Neely  v.  Butler.  10  B.  Mon.  (Ky.) 
50;  Roberts  v.  Long,  12  B.  Mon.  (Ky.)  194; 
Hunt  v.  Wilson,  14  B.  Mon.  (Ky.)  36;  Eads  v. 
Rucker,  2  Dana  (Ky.)  ill;  Boyce  v.  Blake,  2 
Dana  (Ky.)  127;  Stith  v.  Jones,  7  Dana  (Ky.) 
43;;  Ball  v.  Lively,  2  J.  J.  Marsh.  (Ky.) 
i8r;  Kercheval  v.  Ambler,  7  J.  J.  Marsh. 
(Ky.)  626,  23  Am.  Dec.  446;  Lewis  v.  Stith,  2 
Litt.  (Ky.)  295;  Combs  v.  Vanhorne,  3  Litt. 
(Ky.)  187;  Stewart  v.  Wilson,  1  A.  K.  Marsh. 
(Ky.)256;  Hopkins^.  Buck,  3  A  K.  Marsh.  (Ky.) 
Ill;  Pogue  v.  M'Kee,  3  A.  K.  Marsh.  (Ky.) 
127;  Chiles  v.  Stephens,  3  A.  K.  Marsh. 
(Ky.)  340;  M'Cracken  v.  Woodfork,  3  A.  K. 
Marsh.  (Ky.)  525;  Clinton  v.  Clinton,  2  Bibb 
(Ky.)  432;  Mansfield  v.  Duvall,  2  Bibb  (Ky.) 
582;  Dills  v.  Justice.  (Ky.  1888)9  S.  W.  Rep. 
290. 


—  (1)  In  General.  —  The  specific  acts, 
required  to  constitute  a  sufficient  pos- 

Louisiana.  —  Dooley  v.  Gibson,  32  La.  Ann. 
192. 

Massachusetts.  —  Williams  v.  McGaffigan,  132 
Mass.  122. 

Michigan.  —  Newton  v.  Doyle,  38  Mich.  645; 
Harrington  v.  Scott,  I  Mich.  17. 

Minnesota.  —  O'Neill  v.  Erickson,  (Minn. 
1898)  75  N.  W.  Rep.  701. 

Missouri.  —  Gibson  v.  Tong,  29  Mo.  133; 
Orrick  v.  St.  Louis  Public  Schools,  32  Mo. 
315;  Bell  v.  Cowan,  34  Mo.  251;  Goerges  v. 
Hufschmidt,  44  Mo.  179;  McCartney  v.  Alder- 
son,  45  Mo.  35;  Prewitt  v.  Burnett,  46  Mo. 
372;  Miller  v.  Northup,  49  Mo.  397;  Kennedy 
v.  Broyles,  55  Mo.  App.  257;  Armstrong  v. 
Hendrick,  67  Mo.  542;  McHose  v.  South  St. 
Louis  F.  Ins.  Co.,  4  Mo.  App.  514;  Balch  v. 
Myers,  65  Mo.  App.  422;  Meriwether  v. 
Howe,  48  Mo.  App.  148;  St.  Louis  Agricul- 
tural, etc..  Assoc.  v.  Reinecke,  2f  Mo  App. 
478;  Sitton  v.  Sapp,  62  Mo.  App.  IC7;  Ford  v. 
Fellows,  34  Mo.  App.  630.  See  also  L'Hussier 
v.  Zallee,  24  Mo.  13. 

Nebraska.  —  Leach  v.  Sutphen,  11  Neb.  527; 
Malloy  v.  Malloy,  24  Neb.  766;  Comstock  ». 
Cole,  28  Neb.  470;  Brown  v.  Feagins,  37  Neb. 
256. 

New  Hampshire.  —  State  v.  Pearson,  2  N.  H. 

550. 

New  Jersey.  —  Mairs  v.  Sparks,  5  N.  J.  L. 
592;  Corlies  v.  Corlies,  17  N.  J.  L.  167. 

New  York.  —  Cain  v.  Flood,  138  N.  Y.  639, 
affirming  21  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  116; 
Carter  v.  Anderson,  16  Daly  (N.  Y.)  437;  Cen- 
tral Park  Baptist  Church  v.  Patterson,  24  Civ. 
Pro.  Rep.  (N.  Y.  C.  PI.)  79,  9  Misc.  Rep.  (N. 
Y.)  452;  Tischler  v.  Knick,  26  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  738;  Skelly  v.  Cohen,  (Su- 
preme Ct.)  57  N.  Y.  Supp.  247;  People  v. 
Fields,  1  Lans.  (N.  Y.)  222;  People  v.  Van 
Nostrand,  9  Wend.  (N.  Y.)  50. 

Oklahoma.  —  Chisholm  v.  Weise,  5  Okla. 
217;  Oklahoma  City  v.  Hill,  4  Okla.  521. 

Oregon.  —  Altree  v.  Moore,  I  Oregon  350. 

Pennsylvania.  —  Com.  v.  Keeper  of  Prison,  I 
Ashm.  (Pa.)  140;  Com.  v.  Conway,  1  Brews. 
(Pa.)  509;  State  v.  Robison,  Add.  (Pa.)  14; 
State  v.  Waddle,  Add.  (Pa.)  41. 

South  Carolina.  —  State  v.  Speirin,  I  Brev. 
(S.  Car.)  119;  Burt  v.  State,  3  Brev.  (S.  Car.) 
413- 

South  Dakota.  —  Torrey  v.  Berke,  (S.  Dak. 
1898)  76  N.  W.  Rep.  302. 

Tennessee.  —  Lane  v.  Marshall,  Mart.  &  Y. 
(Tenn.)  255;  Edwards  v.  Batts,  5  Yerg.  (Tenn.) 
441- 

Virginia.  —  dinger  v.  Shepherd,  12  Gratt. 
(Va.)  462;  Fore  v.  Campbell,  82  Va.  808; 
Mears  v.  Dexter,  86  Va.  S28. 

Wisconsin.  —  Jarvis    v.  Hamilton,  16  Wis. 

574-  .  , 

Meaning  of  Actual  Possession.  —  "  It  is  insisted 

here,  that  the  plaintiff's  right  to  recover  must, 
in  all  cases,  rest  upon  a  prior  actual  posses- 
sion—  actual  in  the  sense  of  being  possessU 
pedis  by  him  personally,  and  prior  in  the  sense 
of  antedating  defendant's  entry.  This  is  not 
the  law.  The  books  are  full  of  declarations 
to  the  effect  that  in  this  action,  and  in  that  of 
forcible  entry  and  detainer,  the  plaintiff  must 
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session  are  various  in  number  and  character,  differing  widely  according  to  the 
peculiar  circumstances  of  each  particular  case  and  the  provisions  of  the  statutes 

show  prior  actual  possession.  We  have  no 
purpose  to  dissent  from  that  view  in  any  par- 
ticular. It  is  not  meant  thereby,  however, 
that  the  plaintiff  in  unlawful  detainer  must 
show  actual  possession,  either  in  himself  or  in 
another  for  him,  antedating  the  entry  of  the 
defendant.  What  is  meant  is,  that  he  shall 
prove  an  actual  possession  in  himself  prior  in 
point  of  time  to  the  inception  of  the  wrongful 
possession  of  the  defendant  —  prior  to  the  be- 
ginning of  the  unlawful  detainer  by  the  defend- 
ant. Where  the  gravamen  of  the  action  is 
forcible  entry,  the  plaintiff's  possession  must, 
of  course,  antedate  the  entry,  since  that  is  an 
offense  only  against  the  then  existing  posses- 
sion, and  must  be  redressed  by  the  party  who 
had  that  possession.  But  here,  the  offense  is 
against  the  possession  which  existed  up  to  the 
moment  of  time  when  the  defendant  ceased  to 
hold  under  his  lease,  and  assumed  to  hold 
otherwise  than  in  subordination  to  him  whose 
possession  he  theretofore  had.  So  long  as  the 
tenant  holds  under  his  lease,  his  actual  pos- 
session is  the  actual  possession  of  the  land- 
lord; and  proof  of  this  actual  possession, 
through  and  by  his  tenant,  prior  to  and  con- 
tinuing to  the  time  of  the  beginning  of  the  un- 
lawful detainer,  fully  meets  the  requirements 
of  the  doctrine  under  consideration."  Nicrosi 
v.  Phillipi,  91  Ala.  299. 

Time  and  Manner  of  Obtaining  Possession  Im- 
material.—  In  Cain  v.  Flood,  21  Civ.  Pro. 
Rep.  (N.  Y.  C.  PI.)  ri6.  the  court  said:  "  No 
time  is  prescribed  by  law  for  which  the  peace- 
able and  actual  possession  must  have  endured 
to  protect  her  [the  plaintiff]  against  the  forci- 
ble entry  of  others.  Neither  can  it  be  mate- 
rial that  her  possession  had  its  origin  in  force. 
All  she  was  obliged  to  show  was  peaceable 
and  actual  possession  at  the  time  of  defend- 
ant's forcible  entry,  and  the  manner  in  which 
she  secured  possession  in  the  beginning  is  not 
arailable  to  the  defendant  as  a  justification  of 
her  own  unlawful  act." 

A  lessee  Never  in  Possession,  and  to  whom  the 
lessor  refuses  possession,  cannot  maintain  un- 
lawful detainer  against  the  lessor,  either  at 
common  law  or  by  virtue  of  the  Missouri  stat- 
ute of  1889,  §§  5120,  5121.  Long  v.  Noe,  49 
Mo.  App.  19,  distinguishing  Sexton  v  Hull,  45 
Mo.  App.  339. 

Land  of  the  Commonwealth.  —  "  There  can,  it 
is  true,  be  no  adversary  possession  against  the 
commonwealth.  But  a  person  may  be  in  ac- 
tual possession  of  the  land  of  the  common- 
wealth, and  will  be  entitled  to  all  the  remedies 
which  the  law  provides  for  the  protection  of 
the  actual  possession  against  tortfeasors." 
Olinger  v.  Shepherd,  12  Gratt.  (Va.)  462.  To 
the  same  effect  is  Mears  v.  Dexter,  86  Va. 
828. 

Possession  under  Color  of  Title.  —  One  who  is 

in  possession  under  color  of  title  can  maintain 
an  action  of  forcible  entry  and  detainer 
against  one  who  has  no  title.  Jenkins  v. 
Tynon,  1  Colo.  App.  133. 

Alabama  Statute.  —  To  support  the  action  of 
unlawful  detainer,  where  the  entry  was  peace- 
able, as  provided  in  the  Code  of  Alabama, 
§  3380,  and  there  was  no  such  relation  be- 
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tween  the  parties  as  prohibited  the  defendant 
from  controverting  the  plaintiff's  previous 
possession,  the  plaintiff  must  show  more  than 
a  mere  previous  constructive  possession.  He 
must  show  such  actual  possession,  as  that,  if 
continued  for  the  necessary  period,  the  posses- 
sion would  vest  in  him  a  legal  title  against  the 
true  owner,  if  there  was  such  title  outstand- 
ing. When  the  plaintiff  cannot  show  such  ac- 
tual possession  his  remedy  is  in  ejectment, 
and  not  in  unlawful  detainer.  O'Donohue  v. 
Holmes,  107  Ala.  489.  See  also  Ware  v.  War- 
wick, 48  Ala.  295. 

California  Statute.  —  Under  Cal.  Code  of  Civ. 
Proc,  1160,  1172,  to  maintain  an  action  of 
forcible  entry  and  detainer,  the  plaintiff  must 
show  that  within  five  days  before  the  unlaw- 
ful entry  by  the  defendant  he  was  in  the 
peaceable  and  actual  possession  of  the  de- 
manded premises.  McCormick  v.  Sheridan, 
77  Cal.  253;  Saulque  v.  Durralde,  (Cal.  1893) 
33  Pac.  Rep.  1090;  Leroux  v.  Murdock,  51 
Cal.  541;  Giddings  v.  '76  Land,  etc.,  Co., 
83  Cal.  96;  State  Bank  v.  Taaffe,  76  Cal. 
626. 

Massachusetts  Statute.  —  It  has  been  decided 
that  one  who  has  been  put  out  of  possession 
by  force  cannot  maintain  the  summary  action 
provided  by  the  Mass.  Pub.  Stat.,  c.  175, 
against  one  who  is  entitled  to  the  possession 
although  all  forcible  entries  are  forbidden  by 
statute.  In  the  case  in  which  this  was  de- 
cided, the  facts  were  as  follows:  The  plaintiff 
bought  and  went  into  peaceable  possession  of 
land  subject  to  mortgage.  His  estate  was 
ended  by  a  foreclosure  sale  under  which  the 
defendant  acquired  title  and  the  right  to  pos- 
session, which  he  could  have  recovered  by 
summary  process  under  the  above  statute. 
Instead  of  proceeding  under  this  statute,  how- 
ever, he  obtained  possession  by  force.  The 
plaintiff  brought  an  action  under  this  statute 
for  restoration  of  possession.  It  was  held  that 
he  could  not  maintain  the  action.  Page  v. 
Dwight.  170  Mass.  29,  commenting  upon  Hodg- 
kins  v.  Price,  132  Mass.  196.  See  also  Lawton 
v.  Savage,  136  Mass.  ill. 

New  York  Statute  —  Forcible  Holding  Out.  — 
"  The  code  provides  that  a  person  who,  hav- 
ing peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  may  be 
removed  therefrom,  as  provided  in  the  fore- 
going title  of  the  code,  §  2233.  Where  the 
application  is  founded  upon  an  allegation  of 
forcible  holding  out  of  possession,  the  peti- 
tioner must  allege  and  prove  that  he  was  in 
constructive  possession  at  the  time  of  the 
forcible  holding  out,  and  the  adverse  party 
must  either  deny  the  forcible  holding  out,  or 
allege  that  he,  or  his  ancestor,  or  those  whose 
interest  he  claims,  had  been  in  quiet  posses- 
sion for  three  years  together  next  before  the 
alleged  forcible  detainer,  and  that  his  interest 
is  not  ended  at  the  time  of  the  trial."  Martin, 
J.,  in  Lowman  v.  Sprague,  73  Hun  (N.  Y.)  408. 

"  Constructive  possession  is  that  which  ex- 
ists in  contemplation  of  law  without  personal 
occupation.  I  think  the  words  "  constructive 
possession,"  as  used  in  this  statute,  were  in- 
tended to  apply  to  a  case  where  the  petitioner 
Volume  XIII. 


Elements  of  Forcible 


FORCIBLE  ENTRY 


Entry  and  Detainer. 


in  different  jurisdictions.  Generally,  any  overt  acts  indicating  dominion  and 
a  purpose  to  occupy  and  not  to  abandon  the  premises  will  satisfy  the  require- 
ments as  to  possession.1 


had  the  title  in  fee,  or  an  absolute  right  of 
possession  by  some  other  grant,  and  who 
would,  therefore,  be  entitled  to  the  actual  pos- 
session but  for  the  forcible  holding  out  of  it  by 
the  person  sought  to  be  removed."  Martin, 
J.,  in  Lowman  v.  Sprague,  73  Hun  (N.  Y.)  408. 

Seizin  of  Freehold  or  Possession  of  Term  of  Years 
Unnecessary. —  In  People  v.  Van  Nostrand,  9 
Wend.  (N.  Y.)  50,  it  was  held  that  a  party  in 
the  peaceable  and  actual  possession  of  lands  at 
the  time  of  the  forcible  entry,  or  in  the  con- 
structive possession  thereof  at  the  time  of  a 
forcible  holding  out,  is  entitled  to  proceed 
under  the  statute  of  forcible  entries  and  de- 
tainers, although  he  is  neither  seized  of  a  free- 
hold nor  possessed  of  a  term  for  years  in  the 
premises.  See  also  People  v.  Carter,  29  Barb. 
(N.  Y.)  208. 

New  York  Statute  —  Interest  in  Premises  Neces- 
sary. — ■  When  a  summary  proceeding  to  recover 
the  possession  of  real  property  is  instituted 
under  §  2235  of  the  New  York  Code  of  Civil 
Procedure,  if  the  petition  does  not  allege  nor 
the  proof  show  that  the  petitioner  has  any  in- 
terest whatever  in  the  premises  in  question, 
the  proceeding  must  be  dismissed.  Dougherty 
v.  McMillan,  (Supreme  Ct.)  55  N.  Y.  Supp. 
616. 

1.  General  Rule  as  to  Sufficient  Possession  — 

Alabama.  —  House  v.  Camp,  32  Ala.  541; 
Wray  v.  Taylor,  56  Ala.  188. 

California.  —  Moore  v.  Goslin,  5  Cal.  266. 

Illinois. — Allen  v.  Tobias,  77  111.  169;  Cox 
v.  Cunningham,  77  111.  545;  Pensoneau  v. 
Bertke,  82  111.  161. 

Afissouri. —  Kincaid  v.  Logue,  7  Mo.  168; 
Pack  wood  v.  Thorp,  8  Mo.  636;  Hoffstetter  v. 
Blattner,  8  Mo.  276;  Bartlett  v.  Draper,  23  Mo. 
407;  McCartney  v.  Alderson,  45  Mo.  35;  Miller 
v.  Northup,  49  Mo.  397;  De  Graw  v.  Prior,  53 
Mo.  313;  Johnson  v.  Hoffman,  53  Mo.  504; 
Bradley  v.  West,  60  Mo.  59;  Willis  v.  Stevens, 
24  Mo.  App.  500;  Compton  v.  Baker,  34  Mo. 
App.  133;  Scott  v.  Allenbaugh,  50  Mo.  App. 
130;  State  v.  Vansickle,  57  Mo.  App.  611,  dis- 
tinguishing State  v.  Richards,  15  Mo.  App.  331. 

Illustrations.  —  A  person  has  the  actual  pos- 
session of  a  lot  upon  which  he  has  a  stable, 
which  is  fenced  in,  though  not  in  a  very  sub- 
stantial manner,  and  which  is  cultivated  by 
him.  Valencia  v.  Couch,  32  Cal.  340,  91  Am. 
Dec.  58g. 

Where  a  grantee  of  real  estate,  on  receiving 
his  deed,  takes  undisputed  possession  of  the 
property  conveyed,  and  in  good  faith  continues 
in  possession  thereof,  by  himself,  his  agent  or 
tenant,  causing  the  premises  to  be  fenced  and 
cultivated,  such  facts  constitute  a  prior  posses- 
sion which  will  entitle  such  grantee  or  his 
tenant  to  ptosecute  one  by  whom  he  is  dis- 
possessed for  forcible  entry  and  detention. 
Galligher  v.  Connell,  35  Neb.  517. 

A  common  inclosure  of  a  number  of  fields 
owned  by  different  parties  and  pastured  in 
common  will  not  destroy  such  an  actual  pos- 
session of  either  field  so  as  to  defeat  an  action 
of  forcible  entry  and  detainer.  Wylie  v.  Wad- 
dell,  52  Mo.  App.  226. 
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Erecting  half  a  cabin  and  deadening  trees, 
without  occupying  the  land,  are  not  sufficient 
evidence  of  possession  to  sustain  the  action. 
State  v.  Lemmon,  Add.  (Pa.)  315. 

The  mere  dumping  of  some  earth  or  the  pil- 
ing and  removing  of  rock  on  small  fractions 
of  a  ten  acre  lot  cannot  be  deemed  as  the  tak- 
ing of  possession  of  such  lot.  Kennedy  v. 
Prueitt,  24  Mo.  App.  414. 

In  Preston  v.  Kehoe,  15  Cal.  315,  it  was  held 
that  one  who  had  not  fenced  in  public  land,  but 
was  merely  preparing  to  do  so,  did  not  have 
such  actual  possession  of  all  the  land  within 
the  lines  by  which  he  indicated  the  ground  he 
desired  to  fence,  as  warranted  the  bringing  of 
an  action  of  forcible  entry  and  detainer 
against  one  coming  within  a  part  not  enclosed. 
Followed  in  Cummins  v.  Scott,  20  Cal.  84. 

Where  for  twenty-eight  years  after  the  death 
of  a  husband  and  father,  his  widow  and  son, 
the  latter  his  only  heir  at  law,  continued  in 
possession  of  the  dwelling  house,  the  son  ex- 
ercising exclusive  control  over  the  dwelling 
house  together  with  the  outhouses  and  plan- 
tations thereto  belonging,  paying  the  taxes 
and  working  the  farm  as  his  own,  his  mother 
living  with  him,  her  dower  having  never  been 
assigned,  it  was  held  that  the  son  was  in 
actual  possession.  The  court  said:  "  It  may 
well  be  supposed  that  the  mother  resided  on 
the  farm  as  a  member  of  her  son's  family,  and 
not  under  a  claim  of  dower,  which  it  is  not 
shown  that  she  ever  asserted."  Thompson  v. 
Sornberger,  78  111.  353. 

Evidence  showing  that  the  parties  had  by 
agreement  fixed  the  location  of  their  dividing 
line,  and  that  the  defendant  look  possession  of 
the  disputed  strip  with  the  knowledge  and  con- 
sent of  the  plaintiff,  is  admissible  as  a  circum- 
stance tending  to  show  who  was  in  fact  in 
possession  of  the  land  at  the  time  of  the  alleged 
entry.    Flint  v.  Lovdall,  122  Cal.  551. 

Easement.  —  A  person  in  the  mere  use  and 
enjoyment  of  a  way  or  an  easement,  without 
more,  has  no  such  possession  as  will  enable 
him  to  maintain  an  action  of  forcible  entry  and 
detainer.  Nelson  v.  Nelson,  30  Mo.  App.  1S4; 
Lachman  v.  Barnett,  16  Nev.  154;  Roberts  v. 
Trujillo,  3  N.  Mex.  50. 

Use  for  Pasture.  —  The  use  of  land  enclosed 
for  pasturing  or  grazing  stock  is  as  much  a 
possession  as  if  it  were  cultivated.  But  if  the 
intention  to  abandon  had  been  evinced  by 
words  or  actions,  the  accidental  continuance  or 
ranging  of  stock  upon  a  place  will  not  consti- 
tute possession.  Hopkins  v.  Calloway,  3 
Sneed  (Tenn.)  11. 

In  Saulque  v.  Durralde,  (Cal.  1S93)  33  Pac. 
Rep.  1090,  it  was  held  that  one  who  had 
secured  a  license  from  the  owner  of  land  to 
pasture  sheep  thereon,  but  who  had  removed 
his  sheep  after  keeping  them  upon  the  land  for 
three  days,  and  during  the  following  month 
made  no  further  assertion  of  his  rights  than  to 
enter  upon  the  land  and  place  watering- 
troughs  thereon,  did  not  have  such  a  posses- 
sion as  satisfied  the  California  statute  (Code 
Civ.  Proc,  §  1160,  subdiv.  2),  which  requires 
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(2)  Fences.  —  Fences  are  a  means  by 
and  held.1    They  are  not,  however,  the 

that  at  the  time  of  the  defendant's  entry,  and 
for  five  days  prior  thereto,  the  plaintiff  should 
be  in  peaceable  and  actual  possession  and  occu- 
pation and  entitled  to  the  possession  of  the 
land  in  question. 

Stuck  Ranging  Over  Uninclosed  Public  Lands 
is  not  evidence  of  such  a  possession  of  any 
specific  portion  of  such  lands  in  the  owner  of 
the  stock  as  will  enable  him  to  maintain  this 
action.    Buel  v.  Frazier,  38  Cal.  693. 

Nailing  Up  Boors.  —  The  mere  act  of  nailing 
up  the  doors  of  a  house  does  not  amount  to  re- 
taining possession.  Hopkins  v.  Buck,  3  A.  K. 
Marsh.  (Ky.)  no. 

Locking  the  Doors  of  a  House  and  keeping  the 
keys,  closing  the  windows,  and  driving  a  por- 
tion of  stock  upon  the  premises,  constitute  evi- 
dence of  an  actual  possession  of  land  which 
will  authorize  a  recovery  in  an  action  for 
forcible  entry  and  detainer.  Davidson  v. 
Phillips,  9  Yerg.  (Tenn.)  93,  30  Am.  Dec.  393. 

Putting  Up  Posts.  —  When  the  defendants  in 
an  action  of  unlawful  detainer  had  been  in 
continued  uninterrupted  possession  of  the  lot 
in  controversy  for  four  years,  it  was  held  that 
the  plaintiff's  entry  on  the  lot  which  had  been 
enclosed  and  putting  up  posts,  was  not  such 
a  taking  possession  as  entitled  him  to  bring 
the  action  within  two  years  thereafter.  Hays 
v.  Altizer,  24  W.  Va.  505. 

Building  Fence.  —  On  or  about  the  day  that 
the  defendants  began  to  use  certain  lots  that 
had  been  vacant  a  long  time,  as  a  stone-yard, 
the  plaintiffs  erected  about  them  a  fence,  which 
was  within  forty-eight  hours  removed  and  an- 
other fence  built  by  the  defendants.  It  was 
held  that  the  building  of  the  fence  by  the 
plaintiffs  was  not  such  a  possession  as  would 
support  an  action  for  forcible  entry  and  de- 
tainer.   Dyer  v.  Reitz,  14  Mo.  App.  45. 

Survey  of  Land —  Permitting  User  —  Build- 
ing House.  —  Where  the  plaintiff  shows  no 
deed,  or  other  color  of  title,  the  fact  that  he 
had  made  a  partial  survey  of  the  lands,  run- 
ning certain  lines,  but  without  staking  off  the 
land,  is  not  sufficient  proof  of  actual  posses- 
sion; and  the  fact  that  he  had  given  permis- 
sion to  other  persons,  on  several  occasions,  to 
burn  lime  on  an  undescribed  portion  of  the 
lands,  with  wood  obtained  elsewhere,  is  not 
sufficient  to  show  actual  possession  of  any  par- 
ticular part  of  the  land;  but  a  recovery  may 
be  had  for  the  portion  of  the  land  covered  by 
1  an  uncompleted  loghouse,  on  proof  that  it  was 
erected  by  a  workman  employed  by  him,  not- 
withstanding a  temporary  suspension  of  the 
;  work  before  the  completion  of  the  house. 
Clements  v.  Hays,  76  Ala.  280. 

Payment  of  Pent,  with  no  other  indication  of 
occupancy,  proves  nothing  on  the  question  of 
possession,  in  unlawful  detainer.  St.  Louis 
Agricultural,  etc.,  Assoc.  v.  Reinecke,  21  Mo. 
App.  478. 

Proof  of  Payment  of  Taxes  does  not  tend  to 
prove  possession,  nor  define  the  right  by  which 
1  possession  was  held,  and  therefore  should  not 
be  allowed.    Jenkins  v.  Tynon,  1  Colo.  App. 
133.    See  also  McCartney  v.  Alderson,  45  Mo. 
I  35".  Miller  v.  Northup,  49  Mo.  397. 

In  a  proceeding  for  forcible  entry  and  deten- 


which  possession  of  land  may  be  taken 
only  means.    There  may  be  an  actual 

tion  the  plaintiff  may  be  permitted  to  prove 
payment  of  taxes  by  one  under  whom  he 
claims,  for  the  purpose  of  showing  that  the 
claim  and  possession  of  the  latter  is  in  good 
faith.    Galligher  v.  Connell,  35  Neb.  517. 

Plowing.  —  Entering  upon  land  and  plow- 
ing a  few  furrows  across  a  portion  of  it  is  not 
such  an  actual  possession  as  will  authorize  a 
verdict  for  the  plaintiff.  Edwards  v.  Cary,  60 
Mo.  572. 

Possession  of  a  Tenant.  —  Where  the  prose- 
cutor occupied  with  his  family  a  house  belong- 
ing to  the  defendant,  several  hundred  yards 
from  the  defendant's  dwelling-house  but  on 
his  plantation,  under  a  contract  by  which  for 
his  services  as  a  laborer  the  prosecutor  was  to 
have  furnished  him  a  dwelling-place  and  a 
monthly  allowance  of  meal  and  meat,  with 
the  privilege  of  cultivating  a  small  strip  of 
land  for  his  own  benefit,  and  the  defendant,  by 
threats  and  demonstrations  of  deadly  weapons 
and  an  array  of  numbers  against  which  resist- 
ance would  have  been  useless,  drove  the  prose- 
cutor out  of  the  house,  it  was  held  that  the 
relation  of  lessor  and  lessee  existed  between 
the  defendant  and  the  prosecutor,  and  that  the 
possession  of  the  tenant  was  sufficient  to  sup- 
port a  criminal  prosecution  for  forcible  entry. 
State  v.  Smith,  100  N.  Car.  466,  distinguishing 
State  v.  Curtis,  4  Dev.  &  B.  L.  (20  N.  Car.)  222. 

Acts  of  Possession  Depend  upon  Nature  of  Prem- 
ises.—  Acts  of  possession,  to  constitute  actual 
possession,  will  necessarily  depend  somewhat 
upon  the  nature  of  the  premises  appropriated; 
the  character  of  the  soil;  the  uses  to  which  it 
may  be  applied;  and  in  a  city  lot  especially, 
sometimes  will  depend  upon  its  situation,  as 
being  near  to  or  remote  from  a  rapidly  im- 
proving locality.  Thus  in  the  case  of  a  city 
lot  the  erection  of  a  substantial  fence,  con- 
necting with  the  adjoining  house  and  fence  so 
as  to  form  a  complete  inclosure,  and  the  plant- 
ing of  ornamental  trees  upon  the  premises  was 
held  sufficient.    Gray  v.  Collins,  42  Cal.  152. 

1.  Possession  by  Means  of  Fences. —  O'Callaghan 
v.  Booth,  6  Cal.  63;  Gray  v.  Collins,  42  Cal. 
152;  Goodrich  v.  Van  Landigham,  46  Cal.  601; 
King  v.  St.  Louis  Gas  Light  Co.,  34  Mo.  34, 
84  Am.  Dec.  68;  McCartney  v.  Alderson,  45 
Mo.  35;  Winn  v.  McKinnon,  (Tex.  Civ.  App. 
1897)  39  S.  W.  Rep.  965.  See  also  Hinniger 
v.  Trax,  67  Mo.  App.  521,  where  fencing  was 
combined  with  other  acts  of  ownership. 

One  claiming  a  vacant  lot  enclosed  the  lot 
by  building  a  fence,  joining  with  another 
fence  and  a  brick  wall,  sufficient  to  keep  out 
domestic  animals,  and  informed  all  persons 
that  the  premises  were  appropriated.  It  was 
held  that  this  was  a  sufficient  actual  posses- 
sion to  maintain  forcible  entry  and  detainer 
against  persons  breaking  down  and  destroy- 
ing the  fence  in  a  forcible  manner  under  claim 
of  ownership.  Allen  v.  Tobias,  77  111.  169. 
See  also  Campbell  v.  Coonradt,  22  Kan.  704. 

The  building  of  a  few  rods  of  fence,  the 
cutting  of  a  few  brush,  or  the  plowing  of  a 
few  furrows  upon  land  will  not  constitute  such 
acts  of  possession  as  to  entitle  a  party  to  main- 
tain forcible  entry  and  detainer  against  a  ten- 
ant who  has  been  in  possession  for  more  than 
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possession  without  fences  or  inclosures  of  any  kind,  if  it  appears  from  other 
facts  and  circumstances  that  the  plaintiff  was  exercising  exclusive  dominion 
and  control  over  the  land.1 

(3)  Actual  Residence.  —  Actual  residence  on  the  premises  is  not  necessary 
to  support  the  action  of  forcible  entry  and  detainer.2 

(4)  Continuous  Presence.  —  Continuous  presence  upon  the  premises,  either 
in  person  or  by  an  agent,  is  not  essential.3 

(5)  Possession  of  Part  of  Tract.  —  When  one  is  in  the  actual  possession  of 
a  portion  of  a  given  tract  of  land,  he  will  be  held  in  law  to  be  in  possession  of 
the  remainder,  if  he  holds  under  a  deed  or  other  color  of  title  and  there  is  no 
antagonistic  or  adverse  possession.4  But  the  possessory  right  of  a  mere  dis- 
seizor never  extends  beyond  the  limits  of  his  actual  occupancy.5 

(6)  Scrambling  Possession.  —  A  mere  scrambling  possession  —  the  possession 
of  a  momentary  trespasser  or  intruder — as  distinguished  from  a  complete 
possession  which  has  ripened  into  a  peaceable  occupancy,  is  insufficient.* 


one  year  under  a  written  lease  from  one  who 
claimed  adversely  to  the  plaintiff.  Galligher 
v.  Connell,  23  Neb.  391. 

1.  Fences  Not  Always  Necessary.  —  O'Cal- 
laghan  v.  Booth,  6  Cal.63;  Valencia  v.  Couch, 
32  Cal.  339,  91  Am  Dec.  589;  Goodrich  v.  Van 
Landigham,  46  Cal.  601;  McCormick  v.  Sheri- 
dan, 77  Cal.  253;  Pearson  v.  Herr,  53  111.  144. 

2.  Actual  Residence  Unnecessary. —  Mint  urn 
v.  Burr,  16  Cal.  107;  Valencia  v.  Couch,  32 
Cal.  339,  91  Am.  Dec.  589;  Shelby  v.  Hous- 
ton, 38  Cal.  410;  Goodrich  v.  Van  Landigham, 
46  Cal.  601;  Gray  v.  Collins,  42  Cal.  152; 
Spurck  v.  Forsyth,  40  111.  438;  Pearson  v. 
Herr,  53  111.  144,  commenting  upon  McCart- 
ney v.  McMullen,  38  111.  241;  Gage  7/.  Hamp- 
ton, 127  III.  87;  Hopkins  v.  Calloway,  3  Sneed 
(Tenn.)  11;  Jarvis  v.  Hamilton,  16  Wis.  574. 

i.  Continuous  Presence  Unnecessary. —  Shelby 
v.  Houston,  38  Cal.  410;  Wilson  v.  Shackel- 
ford, 41  Cal.  630;  Leroux  v.  Murdock,  51  Cal. 
541;  Giddings  v.  '76  Land,  etc.,  Co.,  83  Cal. 
96;  McCartney  v.  Alderson,  45  Mo.  35;  Miller 
v.  Northup,  49  Mo.  397;  Powell  v.  Davis,  54 
Mo.  315;  Bradley  v.  West,  60  Mo.  59;  Willis 
v.  Stevens,  24  Mo.  App.  494:  Scott  v.  Allen- 
baugh,  50  Mo.  App.  130;  Sitton  v.  Sapp,  62 
Mo.  App.  197. 

4.  Part  of  Tract  Only  in  Actual  Possession.  — 
Clements  v.  Hays,  76  Ala.  280;  Hardisty  v. 
Glenn,  32  111.  62;  Vanhorne  v.  Tilley,  1  T.  B. 
Mon.  (Ky.)  50;  Kincaid  v.  Logue,  7  Mo.  168; 
Packwood  v.  Thorp,  8  Mo.  636;  McCartney  v. 
Alderson,  45  Mo.  35;  St.  Louis  Agricultural, 
etc..  Assoc.  v.  Reinecke,  21  Mo.  App.  47S; 
State  v.  Robison,  Add.  (Pa.)  14;  Olinger  v 
Shepherd.  12  Gratt.  (Va.)  462;  Moore  v.  Doug- 
lass, 14  W.  Va.  708.  See  also  O'Callaghan 
v.  Booth,  6  Cal.  63. 

5.  Kennedy  v.  Prueitt,  24  Mo.  App.  414. 
See  also  Stith  v.  Tones,  7  Dana  (Ky.)  433 ;  Har- 
ris v.  Turner,  46  Mo.  438. 

6.  Scrambling  Possession  Insufficient — Ala- 
bama. —  Wray  v.  Taylor,  56  Ala.  188. 

Arkansas.  —  Anderson  v.  Mills,  40  Ark.  192; 
Johnson  v.  West,  41  Ark.  535. 

California.  —  Treat  v.  Stuart,  5  Cal.  113; 
House  v.  Keiser,  8  Cal.  500;  Hoag  v.  Pierce, 
28  Cal.  183;  Barlow  v.  Burns,  40  Cal.  351; 
Gray  v.  Collins,  42  Cal.  152;  Bowers  v.  Chero- 
kee Bob,  45  Cal.  495;  Conroy  v.  Duane,  45 
Cal.  597;  Voll  v.  Butler,  49  Cal.  74;  Spiers  v. 


Duane,  54  Cal.  176;  Castro  v.  Tewksbury,  60 
Cal.  562;  Tivnen  v.  Monahan,  76  Cal.  131. 

Connecticnt.  —  Bird  v.  Bird,  2  Root  (Conn.) 
411. 

Illinois. — Cox  v.  Cunningham,  77  111.  545; 
Robinson  v.  Crummer,  10  111.  219. 

Indiana.  —  Berry  v.  Hubbard,  5  Ind.  App. 
401. 

Kansas.  —  Coonradt  t:  Campbell,  25  Kan. 

227. 

Mississippi.  —  Blake   v.  McCray,  65  Miss. 
443-  _ 

Missouri.  —  Keen    v.    Schweigler,    70  Mo. 

App.  409. 

Pennsylvania.  —  Com.  v.  Conway,  I  Brews. 
(Pa.)  509;  Com.  v.  Keeper  of  Prison,  1  Ashm. 
(Pa.)  140. 

South  Dakota.  —  Torrey  v.  Berke,  (S.  Dak. 
1S98)  76  N.  W.  Rep.  302. 

Utah.  —  Brooks  v.  Warren,  5  Utah  118. 

Illustrations.  —  In  House  v.  Keiser,  8  Cal. 
500,  which  was  an  action  brought  under  the 
California  statutes  concerning  forcible  entries 
and  unlawful  detainers,  it  was  held  that  one 
who  in  the  morning  entered  upon  a  portion  of 
a  tract  of  land  in  the  possession  of  another, 
and  inclosed  it  with  a  fence  and  put  a  house 
on  it  before  sundown,  did  not  acquire  such  a 
peaceable  possession  as  to  enable  him  to  main- 
tain forcible  entry  and  detainer  against  the 
possessor  who  at  sundown  of  the  same  day  j 
destroyed  the  house  and  fence  and  drove  him 
away.  The  court  said:  "  A  party  who  de- 
sires to  avail  himself  of  the  summary  remedy 
provided  by  this  Act  must  bring  himself 
clearly  within  its  provision.  He  must  show 
a  possession  actual,  peaceable,  and  exclusive. 
A  mere  scrambling  or  interrupted  possession, 
or  the  exercise  of  casual  acts  of  ownership 
over  the  premises,  is  not  sufficient." 

It  may  be  stated,  however,  as  a  general 
proposition,  that  if  a  person  enters  upon  land 
in  the  actual  and  peaceable  occupation  of  an- 
other, the  possession  which  he  acquires  cannot 
be  deemed  to  be  peaceable  during  the  time  ( 
when  it  has  to  be  protected  by  firearms,  or 
other  demonstrations  of  force,  against  an  at- 
tempted or  threatened  re-entry  of  the  former  | 
occupant,  who  manifests  to  the  intruder,  by 
his  words  and  acts,  that  he  intends  to  re-enter  | 
at  the  earliest  moment  when  he  can  do  so  1 
without  violence,  and  who  is  only  prevented 
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(7)  Abandonment  of  Possession.  —  When  lands  and  tenements  have  been 
abandoned  by  the  person  in  possession,  the  action  cannot  be  maintained. 
There  must,  however,  be  something  more  than  a  mere  temporary  absence 
therefrom  to  create  an  abandonment.  Lapse  of  time  during  such  absence 
does  not  constitute  abandonment,  though  it  may  be  given  in  evidence  for  the 
purpose  of  ascertaining  the  intention  of  the  parties.  But  abandonment  can 
take  place  only  when  one  in  possession  leaves  with  the  intention  of  not  again 
resuming  possession.    It  is  therefore  a  question  of  intention.1 

c.  Possession  of  Servant  or  Agent.  —  One  who  is  in  possession  by  an 
agent  or  servant  has  such  actual  possession  as  will  enable  him  to  maintain  the 
action.*  It  seems,  however,  that  the  action  cannot  be  maintained  by  the 
agent  or  servant.3 

d.  Possession  of  Heirs  and  Legal  Representatives.  —  This  action 
may  be  brought  by  the  heirs  or  devisees  of  one  who  in  his  lifetime  had  the 
actual  and  peaceable  possession,4  or  by  his  personal  representatives  when 

from  entering  by  an  exhibition  of  firearms,  or 
threats  and  menaces.  Bowers  v.  Cherokee 
Bob,  45  Cal.  495. 

"  The  plaintiff,  for  the  unmistakable  purpose 
of  putting  upon  the  owner  the  onus  of  evicting 
him,  or  of  acquiring  the  right  to  a  summary 
remedy  in  case  he  should  be  forcibly  removed, 
resorted  to  the  expedient  of  hitching  a  couple 
of  horses  in  the  unfinished  stable  as  evidence 
and  agencies  of  his  '  peaceable  possession  of  ' 
the  premises.  The  authorities  are  numerous 
to  the  effect  that  a  scrambling  possession  thus 
obtained  is  not  sufficient  to  entitle  the  party  to 
the  action  of  unlawful  entry  and  detainer." 
Blake  v.  McCray,  65  Miss.  443. 

1.  Effect  of  Abandonment.  —  Moon  v.  Rollins, 
36  Cal.  333,  95  Am.  Dec.  181;  Laird  v.  Water- 
ford,  50  Cal.  315;  M'Cracken  v.  Woodfork,  3 
A.  K.  Marsh.  (Ky.)  524;  Hodgkins  v.  Price, 
132  Mass.  196;  De  Graw  v.  Prior,  60  Mo.  56; 
Hopkins  v.  Calloway,  3  Sneed  (Tenn.)  11; 
Lewis  v.  Yoakum,  (Tex.  Civ.  App.  1895)  32  S. 
W.  Rep.  237;  Mitchell  v.  Gardner,  21  W.  Va. 
285. 

Illustrations.  —  The  mere  removal  of  one's 
goods  from  the  premises  is  not  an  abandon- 
ment of  possession,  and  if  such  possession  be 
lawful,  although  only  that  of  tenancy  by 
sufferance,  the  action  of  forcible  entry  may  be 
maintained  against  any  party  entering  against 
the  will  of  such  tenant.  Knight  v.  Knight,  3 
111.  App.  206. 

A  party  having  purchased  a  piece  of  wood- 
land entered  upon  it,  built  a  log  cabin,  made 
rails,  etc.,  and  left  for  a  temporary  purpose 
and  was  absent  about  two  weeks,  leaving  his 
tools  in  the  cabin,  intending  to  move  into  it  in 
a  short  time.  During  his  absence,  another 
party,  who  had  rented  the  land  from  another 
claimant,  went  to  it,  completed  the  cabin,  en- 
closed it  with  a  fence,  made  a  door  to  the  cabin 
and  locked  it  up,  with  some  articles  of  his  own 
in  it,  and  went  away.  The  first  party,  finding 
the  place  on  his  return  as  the  other  had  left 
it,  resumed  and  retained  possession,  and  the 
other  brought  an  action  of  forcible  entry  and 
detainer  against  him.  It  was  held  that  the 
defendant's  acts  did  not  show  any  abandon- 
ment of  the  possession,  that  his  possession 
continued  during  his  temporar)'  absence,  and 
that  he  was  not  ousted  by  the  entry  and  acts 
of  the  plaintiff,  which  were  mere  trespasses. 
Haley  v.  Palmer,  9  Dana  (Ky.)  320. 
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2.  Principal  May  Bring  the  Action  —  Arkansas. 
—  Logan  v .  Lee,  53  Ark.  94. 

California.  —  Moore  v.  Goslin,  5  Cal.  266; 
Minturn  v.  Burr,  16  Cal.  107,  20  Cal.  49;  Mor- 
gan v.  Higgins,  37  Cal.  59;  Baker  v.  Dickson, 
62  Cal.  19. 

Colorado.  —  Potts  v.  Magnes,  17  Colo.  364. 
Connecticut.  —  Gray  v.  Finch,  23  Conn.  495. 
Indiana.  —  Bell  v.  Longworth,  6  Ind.  273. 
Kansas.  —  Burdette  v.  Corgan,  27  Kan.  275. 
Kentucky. — Chiles   v.  Stephens,  3   A.  K. 
Marsh.  (Kv.)  340;    Hopkins  v.  Buck,  3  A.  K. 
Marsh.  (Ky.)    no;    Kercheval   v.  Ambler,  4 
Dana  (Ky.)  166;  Smith  v.  White,  5  Dana  (Ky.) 
376;   Higginbotham  v.  Higginbotham,  10  B. 
Mon.  (Ky.)  369. 

Missouri.  —  Coolbaugh  v.  Porter,  33  Mo. 
App.  548;  Powell  v.  Davis,  54  Mo.  315. 

Utah.  —  Hyndman  v.  Stowe,  9  Utah  23.  See 
also  Looram  v.  Burlingame,  16  La.  Ann.  199. 

Wife's  Possession.  —  The  actual  possession  of 
the  wife  in  the  absence  of  her  husband  who 
has  deserted  her  is  sufficient  to  entitle  her  to 
bring  an  action  of  forcible  entry  and  detainer 
in  his  name.  Davis  v.  Woodward,  19  Minn. 
174- 

3.  Agent  Cannot  Bring.  —  Mitchell  v.  Davis, 
20  Cal.  46.  See  also  Jones  v.  Shay,  50  Cal. 
508;  Kercheval  v.  Ambler,  4  Dana  (Ky.)  167. 
But  there  are  dicta  to  the  contrary.  Emsley  v. 
Bennett,  37  Iowa  15;  Burdette  v.  Corgan,  27 
Kan.  275. 

A  party  in  possession  of  a  house  and  lot, 
under  an  agreement  with  the  owner  to  keep 
possession  of  the  same,  together  with  some  ar- 
ticles of  household  furniture,  until  demanded, 
has  such  an  interest  as  will  support  an  action 
of  forcible  entry  and  detainer.  House  v. 
Camp,  32  Ala.  542. 

4.  Heirs  May  Bring.  —  Hightower  v.  Fitzpat- 
rick,  42  Ala.  "597;  Kellum  v.  Balkum,  93  Ala. 
317;'  Beezley  v.  Burgett,  15  Iowa  192;  Yoder 
v.  Easley.  2  Dana  (Kv.)  245;  Turly  v.  Foster, 
2  A.  K.  Marsh.  (Ky.)  205;  Brown  v.  Burdick, 
25  Ohio  St.  260. 

Missouri  Statute.  —  Gen.  Stat.  Mo.  (1865), 
§  36,  c.  187,  provides  as  follows:  "  Heirs, 
devisees,  grantees,  and  assigns  of  any  lands, 
tenements,  or  other  real  possessions,  shall 
be  entitled  to  the  same  remedies  against 
persons  who  were  guilty  of  forcible  entry 
and  detainer,  or  of  unlawful  detainer  of 
such  land,  tenements,  or  other  real  posses- 
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entitled  to  the  control  of  his  lands  and  tenements.1 

e.  Possession  of  Tenants  in  Common.  —  This  action  may  be  brought 
by  tenants  in  common  or  by  one  or  more  of  them  against  third  persons.* 
And  one  tenant  in  common  may  bring  the  action  against  his  co-tenant  3 

/.  Possession  of  Tenant.  —  When  the  premises  in  question  are  occupied 
by  a  tenant,  such  tenant  must  bring  this  action  if  the  premises  are  forcibly 
entered  upon  or  detained  by  third  persons.  The  landlord  cannot  bring  the 
action;4  and  even  though  the  term  of  the  tenant  has  expired  and  he  has  left 
the  premises,  the  landlord  cannot  maintain  a  forcible  entry  and  detainer,  if 
the  entry  complained  of  was  made  during  the  tenant's  term.5    After  the 


sions,  before  the  descent,  devise,  grant,  or 
assignment  thereof,  as  the  ancestor,  devisor, 
grantor,  or  assignor  was  entitled  to  by  virtue 
of  this  chapter."  McCartney  v.  Alderson, 
45  Mo.  35. 

Under  the  statute  in  force  in  1848  a  devisee 
could  not  maintain  an  action  of  unlawful  de- 
tainer against  a  tenant  of  the  testator.  Picot 
v.  Masterson,  12  Mo.  303. 

In  Florida,  the  heirs  cannot  bring  this  ac- 
tion. The  right  is  vested  only  in  the  executor 
or  administrator.    Scott  v.  Lloyd,  16  Fla.  151. 

1.  Personal  Representatives  May  Bring.  — 
Spear  v.  Lomax,  42  Ala.  576;  Nicrosi  v.  Phil- 
lipi,  91  Ala.  299;  Kellum  v.  Balkum,  93  Ala. 
317;  Espalla  v.  Gottschalk,  95  Ala.  254; 
Knowles  v.  Murphy,  107  Cal.  107;  Scott  v. 
Lloyd,  16  Fla.  151 ;  Baezley  v.  Burgett.  15 
Iowa  192;  Lass  v.  Eisleben,  50  Mo.  122.  See 
also  Moody  v.  Ronaldson,  38  Ga.  652;  Win- 
ningham  v.  Crouch,  2  Swan  (Tenn.)  170;  Ed- 
monds v.  Morrill,  Bravt.  (Vt.)  20.  Compare 
Prewitt  v.  Durham,  5  T.  B.  Mon.  (Ky.)  17. 

Mississippi  Statute.  —  Code  Miss.  (1880), 
§  2645,  extends  the  remedy  of  unlawful 
detainer  to  the  legal  representatives  or  as- 
signs of  him  who  has  been  forcibly  deprived 
of  the  possession  of  lands.  Young  v.  Barr, 
69  Miss.  879. 

2.  Tenants  in  Common  Against  Strangers.  — 
Bowers  v.  Cherokee  Bob,  45  Cal.  495;  Turner 
v.  Lumbrick,  Meigs  (Tenn.)  7;  Jones  v.  Phil- 
lips, 10  Heisk.  (Tenn.)  562.  See  also  Moody 
v.  Seaman,  46  Mich.  74;  Wood  v.  Phillips,  43 
N.  Y.  152. 

A  general  warrant  of  forcible  entry  in  favor 
of  three  persons  when  two  only  have  title  to 
the  premises,  cannot  be  maintained.  Thomas 
v.  Jones,  2  A.  K.  Marsh.  (Ky.)  356. 

One  Holding  Title  to  an  Undivided  Part  may 
maintain  a  suit  for  forcible  detainer.  Mason 
v.  Bascom,  3  B.  Mon.  (Ky.)  269. 

3.  One  Tenant  in  Common  Against  Another.  — 
Hawk.  P.  Cc.64.  §  33;  Bac.  Abr.,  tit.  Forcible 
Entry  and  Detainer;  Rex  v.  Marrow,  Lee  temp. 
Hardw.  174;  Hershey  v.  Clark,  27  Ark.  528; 
Mason  v.  Finch,  2  111.  495;  Presbrey  v.  Pres- 
brey, 13  Allen  (Mass.)  284;  McHose  v.  South 
St.  Louis  F.  Ins.  Co.,  4  Mo.  App.  514.  See 
also  Mumford  v.  Brown,  1  Wend.  (N.  Y.)  52, 
19  Am.  Dec.  461.  Compare  Lick  ».  O'Donnell, 
3  Cal.  59,  58  Am.  Dec.  383;  Henderson  v. 
Allen,  23  Cal.  519. 

The  writ  of  restitution  could  not  issue  to  re- 
store the  plaintiff  to  the  possession  of  the 
whole  estate,  but  only  to  such  part  as  it  ap- 
peared on  the  trial  he  was  entitled  to  possess 
and  enjoy.  Presbrey  v.  Presbrey,  13  Allen 
(Mass  )  284:  McHose  v.  South  St.  Louis  F.  Ins. 
Co.,  4  Mo.  App.  514. 
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Joint  Tenants.  —  Even  though  it  be  true  that 
one  joint  tenant  who  is  unlawfully  and  forci- 
bly excluded  from  the  premises  by  his  coten- 
ant,  can  bring  an  action  of  forcible  entry  and 
detainer,  he  cannot  recover  the  possession  of 
the  entire  premises  as  against  his  cotenant. 
Jamison  v.  Graham,  57  111.  94. 

Coparceners.  —  Where  one  parcener  forcibly 
keeps  his  coparcener  out,  the  action  will  lie, 
but  judgment  or  restitution  can  only  be  to  be 
restored  to  the  joint  and  not  the  exclusive  pos- 
session. Taylor  v.  White,  I  T.  B.  Mon.  (Ky.) 
37;  Robertson  v.  Robertson,  2  B.  Mon.  (Ky.) 
236,  38  Am.  Dec.  148. 

4.  Tenant  Must  Bring  —  Arkansas.  —  McGuire 
v.  Ccok  13  Ark.  448. 

California.  —  Treat  v.  Stuart,  5  Cal.  114; 
Polack  v.  Shafer,  46  Cal.  270;  Hammel  9 
Zobelein,  51  Cal.  532. 

Illinois.  —  Ball  v.  Chad  wick,  46  111.  28;  Allen 
v.  Webster,  56  111.  393;  Thomasson  v.  Wilson, 
146  111.  384;  Mueller  v.  Newell,  29  111.  App. 
192;  Paugh  v.  Paugh,  40  111.  App.  143;  Norris 
v.  Pierce,  47  111.  App.  463. 

Kentucky.  —  Quertemus  v.  Breckinridge,  5 
Dana  (Ky.)  126;  Yoder  v.  Easley,  2  Dana  (Ky.) 
245;  Trabue  v.  Talbot,  6  J.  J.  Marsh. 
(Ky.)  602;  Pogue  v.  M'Kee,  3  A.  K.  Marsh. 
(Ky.)  128. 

Massachusetts.  —  Com.  v.  Bigelow,  3  Pick. 
(Mass.)  31. 

Michigan.  — Vincent  v.  Brant,  101  Mich.  60. 

Missouri.  —  Reed  v.  Bell,  26  Mo.  216;  Burns 
v.  Patrick,  27  Mo.  434;  McCartney  v.  Aider- 
son,  49  Mo.  456,  distinguishing  May  v.  Luckelt. 
48  Mo.  472. 

New  jersey.  —  Bennet  v.  Montgomery,  8  N. 
J.  L.  48. 

Texas.  —  Hays  v.  Porter,  27  Tex.  92. 

As  a  present  right  of  action  is  essential  to  a 
recovery  in  forcible  entry  and  detainer,  as 
well  as  in  unlawful  detainer,  a  landlord  can- 
not, during  the  term  of  a  lease,  recover  the 
leased  premises  in  either  action  from  one  who, 
by  petmission  of  a  sublessee  in  possession  as 
such,  has  taken  possession  of  a  portion  of  the 
premises  under  an  adverse  claim  of  title. 
King  v.  Duncan,  62  Ark.  588. 

Landlord  May  Warn  Off  Trespassers. —  While 
the  possession  is  sub  modo  in  the  tenant,  yet  it 
remains  in  the  landlord  certainly  to  the  extent 
that  he  can  warn  off  trespassers  and  intruders. 
State  <'.  Robbins,  123  N.  Car.  730. 

5.  McKeen  v.  Nelms,  9  Ala.  507;  Hudgen  v. 
Temple,  12  B.  Mon.  (Ky.)  198;  Hyde  v. 
Fraher,  25  Mo.  App.  414. 

Unlawful  Detainer. —  In  Thomasson  :.  Wil- 
son, 146  111.  384,  affirming  46  111.  App.  39S,  it 
was  held  that  the  possession  of  the  tenant  who 
was  intruded  upon  was  in  law  and  in  fact  the 
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tenancy  expires  or  the  lease  is  surrendered  by  the  tenant,  the  landlord  has, 
however,  such  a  possession  as  will  enable  him  to  maintain  an  action  of  forci- 
ble entry  against  an  intruder  who  has  entered  upon  the  premises  after  the 
tenant  has  vacated  them,  without  making  a  formal  re-entry.1 

Tenant  at  Will.  —  One  who  is  in  the  actual  and  peaceable  possession  of  the 
premises  in  controversy  as  a  tenant  at  will  may  maintain  an  action  of  forcible 
entry  and  detainer.*  y 

g.  Possession  of  a  Married  Woman.  —  While  the  right  of  possession 
of  the  wife's  lands  when  held  by  legal  title  is  prima  facie  in  the  husband,  and 
when  held  by  equitable  title  without  an  express  trustee  is  likewise  in  the  hus- 
band as  her  implied  trustee,  there  is  nothing  in  the  marital  relation  which 
renders  it  impossible  that  the  wife  may  hold  possession,  even  of  lands,  with 
her  husband's  consent,  by  herself  or  agent;  and  if  she  does  thus  have  posses- 
sion, she  may  bring  an  action  of  forcible  entry  and  detainer.3 

h.  Right  of  Possession.  —  In  some  cases  the  action  may  be  brought  by 
the  person  having  the  right  of  possession  although  he  never  had  possession  in 
fact  of  the  land.4  Thus  when  an  entry  is  made  into  vacant  or  unoccupied 
lands  or  tenements  without  right  or  title,  the  person  entitled  to  the  premises 
may  bring  an  action  for  their  recovery.5 

i.  Title  Not  Involved.  —  It  is  well  settled  that  title  is  not  involved  in 
either  a  criminal  prosecution  for,  or  a  civil  action  of,  forcible  entry  and 
detainer,  and  that,  therefore,  as  a  general  rule,  evidence  thereof  is  inadmissible.6 


possession  of  the  landlord,  that  the  tenant 
might  have  maintained  an  action  for  posses- 
sion, and  that  upon  the  termination  of  the 
lease  and  demand  for  possession  by  the  land- 
lord and  refusal  by  one  who  had  peaceably  in- 
truded upon  the  possession  of  the  tenant,  a 
right  of  action  accrued  to  the  landlord  under 
the  second  clause  of  section  2  of  the  Illinois 
Revised  Statutes,  1874,  p.  535,  for  the  un- 
lawful detention.  Approved  in  Fitzgerald 
v.  Quinn,  165  111.  354.,  reversing  Fitzgerald  v. 
Quinn,  58  111.  App.  598.  See  also  Fisher  v. 
Smith,  48  111.  184;  Allen  v.  Webster,  56  111. 
393;  Gazzolo  v.  Chambers,  73  111.  75;  Purdy 
v.  Rakestraw,  13  111.  App.  480. 

1.  After  Expiration  of  Tenancy.  —  Wall  v. 
Goodenough,  16  111.  415;  Huftalin  v.  Misner, 
70  111.  205;  Walser  v.  Graham,  60  Mo.  App. 
323.    See  also  May  v.  Luckett,  48  Mo.  472. 

2.  Action  Brought  by  Tenant  at  Will.  —  Mc- 
Donald v.  Gayle,  Minor  (Ala.)  98;  Jones  v. 
Shay,  50  Cal.  508;  People  v.  Van  Nostrand,  9 
Wend.  (N.  Y.)  50;  People  v.  Reed,  11  Wend. 
(N.  Y.)  157;  Dustin  v.  Cowdry,  23  Vt.  631. 
See  also  Com.  v.  Bigelow,  3  Pick.  (Mass.) 
3». 

3.  Bobb  v.  Taylor,  25  Mo.  App.  583,  per 
Rombauer,  J. 

4.  Right  to  Possession.  —  Turly  v.  Foster,  2 
A.  K.  Marsh.  (Ky.)  204;  Rabe  v.  Fyler,  10 
Smed.  &  M.  (Miss.)  441,  48  Am.  Dec.  763; 
Cummings  v.  Kilpatrick,  23  Miss.  106.  See 
also  Mueller  v.  Newell,  29  111.  App.  192: 
Archey  v.  Knight,  61  Ind.  311. 

5.  Vacant  or  Unoccupied  Lands.  —  Frank  v. 
Palmer,  65  111.  App.  124;  Price  v.  Olds,  9 
Kan.  66.  See  also  Maloney  v.  Shattuck,  15 
111.  App.  44;  Fitzgerald  v.  Quinn,  165  111.  354. 

6.  No  Inquiry  as  to  Title  —  England.  —  Reg. 
v.  Cokeiy,  13  U.  C.  Q.  B.  521. 

Canada.  —  Reg.  v.  Connor,  2  Ont.  Pr.  Rep. 
139- 

United  States.  —  Lehnen  v.  Dickson,  148  U. 
13  C.  ofL.— 48  753 


S.  71  {construing  Missouri  statute);  Iron 
Mountain,  etc.,  R.  Co.  v.  Johnson,  119  U.  S. 
608  {construing  Arkansas  statute). 

Alabama.  —  Cunningham  v.  Green,  3  Ala. 
127;  Clark  v.  Stringfellow,  4  Ala.  353;  Horse- 
field  v.  Adams,  10  Ala.  9;  Dumas  v.  Hunter, 
25  Ala.  71 1;  Milner  v.  Wilson,  45  Ala.  478; 
Beck  v.  Glenn,  69  Ala.  121;  Houston  v.  Far- 
ris,  71  Ala.  570;  Welden  v.  Schlosser,  74  Ala. 
355;  Brown  v.  Beatty,  76  Ala.  250;  Turnley  v. 
Hanna,  82  Ala.  139;  Nicrosi  v.  Phillipi,  91 
Ala.  299,  citing  8  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.),  p.  126;  Espalla  v.  Gottschalk,  95  Ala. 
254;  Knowles  v.  Ogletree,  96  Ala.  555,  citing 
8  Am.  and  Eng.  Encyc.  of  Law  (1st  ed.),  p. 
102;  O'Donohue  v.  Holmes,  107  Ala.  489; 
Barefoot  v.  Wall,  108  Ala.  327;  Lecatt  v. 
Stewart,  2  Stew.  (Ala.)  474. 

Arkansas.  —  Dortch  v.  Robinson,  31  Ark. 
296;  Hall  v.  Trucks,  38  Ark.  257;  Anderson  v. 
Mills,  40  Ark.  192;  James  v.  Miles,  54  Ark. 
460. 

California.  —  McCauley  v.  Weller,  12  Cal. 
524;  Mitchell  v.  Davis,  23  Cal.  385;  Mecham 
v.  McKay,  37  Cal.  154;  Conroy  v.  Duane,  45 
Cal.  597;  Voll  v.  Hollis,  60  Cal.  569;  Felton  v. 
Millard,  81  Cal.  540;  Giddings  v.  '76  Land, 
etc.,  Co.,  83  Cal.  96;  Yosemite  Valley  Com'irs 
v.  Barnard,  98  Cal.  199;  Stale  Bank  v.  Taaffe, 
76  Cal.  626;  Lasserot  v.  Gamble,  (Cal.  1896)46 
Pac.  Rep.  917;  Smith  v.  Soper,  (Colo.  App. 
1898)  55  Pac.  Rep.  195. 

Colorado.  —  Kelly  v.  E.  F.  Hallack  Lumber, 
etc.,  Co.,  22  Colo.  223;  Potts  v.  Magnes,  17 
Colo.  364;  Carico  v.  Kling,  n  Colo.  App.  349; 
Jenkins  v.  Tynon,  1  Colo.  App.  133;  Kelley  v. 
Andrew,  3  Colo,  App.  122. 

Connecticut.  —  Dutton  v.  Tracy,  4  Conn.  79; 
Bliss  v.  Bange,  6  Conn.  78.  See  also  Bateman 
v.  Goodyear,  12  Conn.  575;  Larkin  v.  Avery, 
23  Conn.  311. 

Florida.  —  Walls  v.  Endel,  17  Fla.  478;  Mc- 
Lean v.  Spratt,  20  Fla.  515. 
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Georgia.  —  Stuckey  v.  Carleton,  66  Ga.  215; 
Thorpe  v.  Atwood,  100  Ga.  597. 

Illinois.  —  Turney  v.  Chamberlain,  15  111. 
273;  Croff  v.  Ballinger,  18  111.  201,  65  Am. 
Dec.  735;  Dills  v.  Hubbard,  21  111.  328; 
Shoudy  v.  School  Directors,  32  111.  290;  Smith 
v.  Hoag,  45  111.  250;  Smith  v.  Hollenback,  51 
111.  223;  Pearson  v.  Herr,  53  111.  144;  Thomp- 
son v.  Sornberger,  59  111.  326;  Huftalin  v. 
Misner,  70  111.  205;  Doty  v.  Burdick,  83  111. 
473;  Kepley  v.  Luke,  106  111.  395-  Kratz  v. 
Buck,  ill  111.  40;  Riverside  Co.  v.  Town- 
shcnd,  120  111. ^9;  Stillman  v.  Palis,  134  111. 
532,  affirming  34  111.  App.  540;  Muller  v. 
Balke,  167  111.  150,  affirming  68  111.  App.  587; 
Palmer  v.  Frank,  169  111.  90,  affirming  69  111. 
App.  472;  Peters  v.  Balke,  170  111.  304; 
Wheelan  v.  Fish,  2  111.  App.  447;  Nicholson  v. 
Walker,  4  111.  App.  404;  Pederson  v.  Cline,  27 
111.  App.  249;  Bloomington  v.  Brophy,  32  111. 
App.  400;  Griffin  v.  Kirk,  47  111.  App.  258; 
Kimmel  v.  Frazer,  49  111.  App.  462;  Fitzgerald 
v.  Quinn,  58  111.  App.  598;  Roberts  v.  Mc- 
Evven,  81  111.  App.  413.  See  also  Fortier  v. 
Ballance,  10  111.  41. 

Indiana.  —  Vess  v.  State,  93  Ind.  211. 

Iowa.  —  Webster  v.  Stewart,  6  Iowa  401; 
Stephens  v.  McCloy,  36  Iowa  659;  Emsley  v. 
Bennett,  37  Iowa  15;  Settle  v.  Henson,  1  Morr. 
(Iowa)  in;  Bosworth  v.  Farrenholtz,  4  Green 
(Iowa)  440. 

Kentucky.  —  Chiles  v.  Stephens,  3  A.  K. 
Marsh.  (Ky.)  340;  Taylor  v.  White,  1  T.  B. 
Mon.  (Ky.)  37;  Mansfield  v.  Duvall,  2  Bibb 
(Ky.)  582;  Beauchamp  v.  Morris,  4  Bibb  (Ky.) 
312;  Smith  v.  Dedman,  4  Bibb  (Ky.)  192; 
Brumfield  v.  Reynolds.  4  Bibb  (Ky.)388;  Hunt 
v.  Wilson,  14  B.  Mon.  (Ky.)  36;  Dills  v.  Jus- 
tice, (Ky.  1888)  9  S.  W.  Rep.  290;  Carpenter 
v.  Shepherd,  4  Bibb  (Ky.)  501. 

Michigan.  —  Gage  v.  Sanborn,  106  Mich. 
269;  Butler  v.  Bertram,  97  Mich.  59. 

Mississippi.  —  Loring  v.  Willis,  4  How. 
(Miss.)  383;  Cummings  v.  Kilpatrick,  23  Miss. 
106.    See  also  Clymer  v.  Powell,  56  Miss.  672. 

Missouri.  —  Stone  v.  Malot,  7  Mo.  158;  War- 
ren v.  Ritter,  11  Mo.  354;  Keyser  v.  Rawlings, 
22  Mo.  129;  Krevet  v.  Meyer,  24  Mo.  107; 
Spalding  v.  Mayhall,  27  Mo.  377;  Gibson  v. 
Tong,  29  Mo.  133;  Beeler  v.  Cardwell,  29  Mo. 
72,  77  Am.  Dec.  550,  33  Mo.  84;  King  v.  St. 
Louis  Gas  Light  Co.,  34  Mo.  34,  84  Am..  Dec. 
68;  Bell  v.  Cowan,  34  Mo.  251;  Goerges  v. 
Hufschmidt,  44  Mo.  179;  Prewitt  v.  Burnett, 
46  Mo.  372;  flarvie  v.  Turner,  46  Mo.  444; 
Van  Eman  v.  Walker,  47  Mo.  169;  May  v. 
Luckett,  48  Mo.  472;  Dilworth  v.  Fee,  52  Mo. 
130;  De  Graw  v.  Prior,  53  Mo.  315;  Kingman 
v.  Abington,  56  Mo  46;  Edwards  v.  Cary,  60 
Mr).  572;  Silvey  v.  Summer,  61  Mo.  253; 
Miller  v.  Tillmann,  61  Mo.  316;  Craig  v.  Don- 
nelly, 28  Mo.  App.  342;  Gooch  v.  Hollan,  30 
Mo.  App.  450;  Ford  v.  Fellows,  34  Mo.  App. 
630;  Meriwether  v.  Howe,  48  Mo.  App.  148; 
Pullis  v.  Kalb,  62  Mo.  App.  27;  Sitton  v. 
Sapp,  62  Mo.  App.  197;  Balch  v.  Myers,  65 
Mo.  App.  422;  St.  Louis  Agricultural,  etc.. 
Assoc.  v.  Reinecke,  21  Mo.  App.  478. 

Montana.  —  Parks  v.  Barkley,  I  Mont.  514; 
Boardman  v.  Thompson,  3  Mont.  387;  Sheehy 
v.  Flaherty,  8  Mont.  365. 


by  Muniments  of  Title.  —  Muniments  of 

Nebraska.  —  Myers  v.  Koenig,  5  Neb.  419; 
Grohousky  v.  Long,  20  Neb.  362;  Lipp  v. 
Hunt,  25  Neb.  91;  Brown  v.  Feagins,  37  Neb. 
256. 

Nevada.  —  Lachman  v.  Barnett,  16  Nev.  154. 

New  Jersey.  —  Allen  v.  Smith,  12  N.  J.  L. 
199;  Youngs  v.  Freeman,  15  N.  J.  L.  30;  Mer- 
cereau  v.  Bergen,  15  N.  J.  L.  244,  29  Am.  Dec. 
684;  Drake  v.  Newton,  23  N.J.  L.  in;  State 
v.  Bayley,  42  N.  J.  L.  132. 

New  York.  —  People  v.  Rickert,  8  Cow.  (N. 
Y.)  226;  People  v.  Leonard,  n  Johns.  (N.  Y.) 
504;  People  v.  Nelson,  13  Johns.  (N.  Y.)  340; 
Carter  v.  Newbold,  7  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  166;  Kelly  v.  Sheehy,  60  How.  Pr. 
N.  Y.  Marine  Ct.)  439;  Carter  v.  Anderson,  16 
Daly  (N.  Y.)  437,  citing  8  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.),  p.  102;  Mills  v.  Mun- 
ger,  (Supreme  Ct.)  21  N.  Y.  Supp.  923;  Central 
Park  Baptist  Church  v.  Patterson,  24  Civ.  Pro. 
Rep.  (N.  Y.  C.  PI.)  79,  9  Misc.  Rep.  (N.  Y.) 
452.  See  also  Barnes  v.  Nicholson,  2  N.  J.  L. 
307;  Wells  v.  De  Leyer,  1  Daly  (N.  Y.)  39; 
Porter  v.  People,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  441. 

Oklahoma.  —  Olds  v.  Conger,  1  Okla.  232; 
Chisholm  v.  Weise,  5  Okla.  217;  McDonald  v. 
Stiles,  (Okla.  189S)  54  Pac.  Rep.  487. 

Oregon.  —  Shortess  Wirt,  1  Oregon  90; 
Altree  v.  Moore,  1  Oregon  350. 

Pennsylvania.  —  Respublica  v.  Shryber,  I 
Dall.  (Pa.)  68. 

Tennessee.  —  Philips  v.  Sampson,  2  Head 
(Tenn.)42g;  Allison  v.  Casey,  4  Baxt.  (Tenn.) 
587;  Pettyjohn  v.  Akers,  6  Yerg.  (Tenn.)  448; 
Settle  v.  Settle,  10  Humph.  (Tenn.)  504;  Mc- 
Ghee  v.  Grady,  12  Lea  (Tenn.)  89. 

Texas.  —  Warren  v.  Kelly,  17  Tex.  544; 
Texas  Land  Co.  v.  Turman,  53  Tex.  619; 
Meyer  v.  O'Dell,  (Tex.  Civ.  App.  1898)  44  S. 
W.  Rep.  545;  McRae  v.  White,  (Tex.  Civ. 
App.  1897)  42  S.  W.  Rep.  793. 

Vermont.  —  Dustin  v.  Cowdry,  23  Vt.  631. 

Virginia.  —  Olinger  v.  Shepherd,  12  Gratt. 
(Va.)  462. 

West  Virginia.  —  Hays   v.  Altizer,  24  W. 

Va.  505. 

Wisconsin.  —  Ferrell  v.  Lamar,  I  Wis.  8; 
Gates  v.  Winslow,  1  Wis.  650;  Jarvis  v.  Ham- 
ilton, 16  Wis.  574,  19  Wis.  187;  Winterfield  v. 
Stauss,  24  Wis.  394;  Ainsworth  v.  Barry,  35 
Wis.  136;  Newton  v.  Leary,  64  Wis.  190; 
Bracken  v.  Preston,  I  Pin.  (Wis.)  365. 

Wyoming.  — Jenkins  v.  Jeffrey,  3  Wyoming 
669. 

Reason  of  Rule.  —  "A  proceeding  in  forcible 
entry  is  not  one  in  which  the  title  to  the  prem- 
ises can  be  inquired  into;  it  is  a  summary  pro- 
ceeding in  which  an  actual,  peaceable  posses- 
sion of  the  premises  must  be  shown  to  have 
been  forcibly  taken  away  or  invaded  by  the 
defendant,  and  when  this  is  shewn,  the  law 
will  restore  the  possession  to  the  party  com- 
plaining, even  if  the  defendant  be  in  fact 
able  to  show  a  title;  and  the  reason  of  this  is, 
that  if  a  party  have  a  paramount  title  to  the 
lands  which  are  in  the  actual  possession  of 
another,  who  persists  without  a  valid  right  in 
retaining  that  possession,  he  shall  not  do  him- 
self justice  by  force,  for  this  would  be  contrary 
to  the  law  of  the  land,  but  he  shall  apply  to 
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the  courts  of  justice,  provided  for  such  pur- 
poses, where  his  rights  will  be  recognized  and 
enforced."    Gates  v.  Winslow,  I  Wis.  650. 

A  Trespasser  may  maintain  the  action  of 
forcible  entry  and  detainer  against  the  owner 
of  the  property  who  ejects  him  by  force. 
Craig  v.  Donnelly,  28  Mo.  App.  342. 

Evidence  of  Fraud  in  Procurement  of  Deed  Inad- 
missible. —  An  action  of  forcible  detainer  being 
in  its  nature  a  summary  proceeding  to  recover 
the  possession  of  the  land,  the  defense  of 
fraud  in  the  procurement  of  a  deed  purporting 
to  convey  the  premises  in  controversy  to  the 
plaintiff  is  not  available.  Dysart  v.  Enslow, 
(Okla.  1898)  54  Pac.  Rep.  550. 

Evidence  of  Title  in  Rebuttal.  —  In  Morrissey 
v.  Stephenson,  86  111.  344,  it  was  held  that  al- 
though generally  title  and  right  of  possession 
cannot  be  drawn  in  question  in  an  action  of 
forcible  entry  and  detainer,  yet,  when  the 
plaintiff  had  been  allowed  to  show  his  title, 
evidence  of  the  defendant's  title  should  have 
been  received  in  rebuttal. 

Occupant  of  Public  Domain.  —  Owing  to  the 
peculiar  character  of  the  possession  required 
in  case  of  public  land,  an  exception  lo  the  rule 
of  the  text  exists  in  such  a  case.  The  occu- 
pant of  such  lands  seeking  to  recover  posses- 
sion by  forcible  entry  and  detainer  may  prove 
the  staking  by  the  settler  and  the  filing  of  the 
declaration  required  by  law,  and  may  produce 
the  transfer  to  him.'  Kelley  v.  Andrew,  3 
Colo.  App.  122. 

Title  as  Bearing  upon  Amount  of  Damages.  — 
"  When  damages  are  claimed  which  do  not 
necessarily  result  from  the  forcible  entryor 
detainer,  we  are  unable  to  perceive  why  title 
to  the  property  alleged  to  have  been  injured 
may  not  be  a  proper  subject  of  inquiry,  under 
the  same  circumstances  and  for  the  same  pur- 
pose that  it  would  be  in  an  action  of  another 
character  for  the  recovery  of  the  same  dam- 
ages. It  has  a  direct  bearing  on  the  question 
as  to  how  much  damage  has  been  occasioned 
to  the  plaintiff  by  the  alleged  injury."  War- 
burton  v.  Doble,  38  Cal.  619. 

Derivative  Titles  —  Missouri  Statutes.  —  Rev. 
Stat.  Mo.  (1889),  §  511 1,  provides  that  in 
actions  of  this  kind,  the  merits  of  the  title 
shall  in  nowise  be  inquired  into,  but  by  sec- 
tion 5123  of  the  same  chapter  "evidence  for 
proof  of  rights  under  derivative  titles"  is 
admissible.  See  Pullis  v.  Kalb,  62  Mo.  App.  27. 

Illinois  Statute  —  Purchasers  at  Judicial  Sales. 
—  By  the  Amendatory  Act  of  1861,  the  benefits 
of  the  Illinois  Forcible  Detainer  Act  were  ex- 
tended to  purchasers  at  judicial  sales.  Peters 
v.  Balke,  170  111.  304;  Pensoneau  z:  Heinrich, 
54  111.  271;  Jackson  v.  Warren,  32  111.  331; 
Rice  v.  Brown,  77  111.  549- 

One  bringing  an  action  of  forcible  detainer 
under  this  statute  must  show  that  his  purchase 
conformed  lo  the  law  authorizing  the  officer  to 
sell.  To  do  this,  he  must  produce  a  valid 
judgment  and  execution  and  a  deed  for  the 
premises  on  a  sale  by  the  officer  under  such 
judgment.  When  this  is  shown,  the  defend- 
ant in  the  execution  and  judgment  will  not  be 
permitted  to  show  an  outstanding  title  or  in 
any  way  to  try  the  validity  of  the  title.  John- 
son v.  Baker,  38  111.  98,  87  Am.  Dec.  293; 
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Kratz  v.  Buck,  111  111.  40;  Kepley  v.  Luke, 
106  111.  395,  reversing  10  111.  App.  403;  Mcll- 
wain  v.  Karstens,  152  111.  135;  Davis  v.  Ham- 
ilton', 53  111.  App.  94.  .*i 

When  the  defendant  in  the  action  of  forci- 
ble detainer  is  a  stranger  to  the  judgment 
undet  which  the  land  was  sold,  it  must  be 
shown  that  the  party  in  possession  holds  the 
land  in  subordination  to  the  title  or  possession 
of  the  judgment  debtor,  and  that  his  right  to 
the  possession  was  acquired  by  him  subse- 
quent to  the  lien  of  the  judgment  under  which 
the  land  was  sold.  If,  in  endeavoring  to  show 
such  facts  on  the  trial,  it  is  made  to  appear 
that  the  defendant  in  the  action  of  forcible  de- 
tainer is  in  possession  under  a  valid  convey- 
ance made  by  the  defendant  in  the  judgment 
prior  to  its  rendition  and  which  was  un- 
affected by  the  sale  under  execution,  the  de- 
fendant in  the  action  of  forcible  detainer  is 
not  estopped  from  setting  up  such  deed  and 
possession  thereunder  to  defeat  the  plaintiff. 
Nicholson  v.  Walker,  4  111.  App.  404. 

Purchasers  at  Mortgage  or  Trust  Sales.  —  In 
1874,  the  benefits  of  the  Illinois  Forcible  De- 
tainer Act  were  extended  to  purchasers  at  sales 
under  powers  in  mortgages  or  deeds  of  trust. 
Peters  v.  Balke,  170  111.  304.  See  also 
Wheelan  v.  Fish,  2  III.  App.  447- 

Grantees.  —  In  1SS1,  the  Forcible  Detainer 
Act  was  further  amended  so  as  to  allow  the 
bringing  of  this  action  "  when  lands  or  tene- 
ments have  been  conveyed  by  any  grantor  in 
possession    *    *    *    and  the  grantor  in  pos- 


session T  "  *  refuses  or  neglects  to  sur- 
render possession  thereof  after  demand  in 
writing  by  the  person  entitled  thereto  or  his 
agent."  In  an  action  brought  under  this  pro- 
vision, it  is  necessary  to  produce  in  evidence 
the  deed  from  the  grantor  in  possession  (the 
defendant)  to  the  grantee  (the  plaintiff).  Mul- 
ler  v.  Balke,  167  111.  150,  affirming  68  111.  App. 
587;  Palmer  v.  Frank,  169  111.  90,  affirming  69 
111.  App.  472;  Peters  v.  Balke,  170  111.  304. 

California  Statute. —  In  construing  the  Cali- 
fornia Code  of  Civil  Procedure,  section  1172, 
as  to  actions  of  forcible  entry  and  detainer,  it 
has  been  decided  that  the  decisions  in  some  of 
the  earlier  cases  to  the  effect  that  a  defendant 
charged  with  an  unlawful  entry  and  forcible 
detainer,  might  introduce  a  conveyance  to 
him  of  the  premises,  as  evidence  that  his  entry 
was  in  good  faith  and  therefore  not  unlawful, 
have  no  application  under  this  statute,  even 
though  they  were  correct  under  the  statute  as 
it  was  when  such  decisions  were  made.  Under 
this  statute,  such  evidence  is  inadmissible. 
Voll  v.  Hollis,  60  Cal.  569;  Giddings  v.  '76 
Land,  etc.,  Co.,  83  Cal.  100;  Lasserot  v.  Gam- 
ble, (Cal.  1896)  46  Pac  Rep.  917;  State  Bank 
v.  Taaffe,  76  Cal.  626. 

Underlie  earlier  statute  (Stat.  Cal.  (1865-66), 
p.  768),  it  was  held  in  a  number  of  cases  that 
a  defendant  in  an  action  of  forcible  entry  and 
detainer  might  produce  evidence  of  title  as 
bearing  upon  the  question  of  good  faith  in 
making  such  entry.  Thompson  v.  Smith,  28 
Cal.  532;  Shelby  v.  Houston,  38  Cal.  422; 
Conroy  v.  Duane,  45  Cal.  601;  Townsend  v. 
Little,  45  Cal.  673;  Powell  v.  Lane,  45  Cal. 
677;  Dennis  v.  Wood,  48  Cal.  361.  See  also 
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possession  1  or  the  extent  thereof  where  there  is  no  apparent  actual  posses- 
sion of  a  portion  of  the  premises.2 

When  Right  of  Possession  involved.  —  And  when  under  a  statute  the  right  of  pos- 
session may  be  inquired  into,  evidence  of  title  is  admissible  as  bearing  upon 
that  question.3 

j.  Right  of  Possession  Not  Involved.  —  Under  most  of  the  statutes 
as  to  forcible  entry  and  detainer,  the  question  of  the  right  of  possession  as  dis- 
tinguished from  the  actual  possession  is  not  involved,  since  the  inquiry  is 
limited  to  the  actual  and  peaceable  possession  of  the  plaintiff  and  the  forcible 
entry  or  unlawful  detainer  of  the  defendant.  A  person  may  render  himself 
liable  to  an  action  of  forcible  entry  and  detainer  by  entering  upon  his  own 
premises  even  when  he  has  the  right  of  immediate  possession.'4 

Otherwise  under  Some  Statutes.  —  But  under  some  statutes  upon  this  subject,  such 


Phenix  Mill,  etc.,  Co.  v.  Lawrence,  55  Cal. 
H3- 

In  Kansas*,  it  has  been  held  that  a  deed  to  ihe 
defendant  in  an  action  of  forcible  entry  and 
detainer  for  the  land  in  question,  was  admis- 
sible in  evidence  in  order  to  show  the  purpose 
with  which  the  entry  was  made  and  to  uphold 
the  possession  if  once  peaceably  obtained. 
Conaway  v.  Gore,  27  Kan.  122. 

1.  Evidence  of  Title  to  Show  Character  of  Pos- 
session.—  Hoag  v.  Pierce,  28  Cal.  188;  Conroy 
7'.  Duane,  45  Cal.  597;  Jenkins  v.  Tynon,  1 
Colo.  App.  133;  Potts  v.  Magnes,  17  Colo.  364; 
Bloomington  v.  Brophy,  32  111.  App.  400; 
Ragor  v.  McKay,  44  111.  App.  79;  Settle  v. 
Settlj,  10  Humph.  (Tenn.)  504. 

Illustration.  —  "  After  the  plaintiff  had  intro- 
duced evidence  tending  to  show  the  actual 
possession  of  the  premises  by  the  witness 
Cordes,  and  that  such  possession  continued  in 
Cordes  to  the  time  of  the  alleged  forcible 
entry,  he  introduced  in  evidence  the  deed  of 
Cordes  to  plaintiff,  for  the  purpose  of  showing 
that  at  the  time  of  the  alleged  forcible  entry 
the  apparent  possession  of  the  witness  was 
the  possession  of  the  plaintiff;  but  it  was  not 
offered  for  the  purpose  of  showing  title  in  the 
plaintiff.  There  was  no  error  in  its  admission 
for  the  purpose  for  which  it  was  offered, 
though  the  fact  might  have  been  and  indeed 
was  proven  by  parol  evidence."  Morgan  v. 
Higgins,  37  Cal.  59. 

2.  Evidence  of  Title  to  Show  Extent  of  Posses- 
sion—  Alabama.  —  Turnley  v.  Hanna,  82  Ala. 
139;  Barefoot  v.  Wall,  108  Ala.  327. 

Arkansas.  —  Anderson  v.  Mills,  40  Ark.  192. 

California.  —  Hoag  v.  Pierce,  28  Cal.  188. 

Colorado.  —  Potts  v.  Magnes,  17  Colo.  364. 

Florida.  —  Walls  v.  Endel,  17  Fla.  478. 

Illinois.  —  Croff  v.  Ballinger,  18  111.  201,  65 
Am.  Dec.  735;  Brooks  v.  Bruyn,  18  111.  539; 
Johnson  v.  Baker,  38  111.  98,  87  Am.  Dec.  293; 
Smith  v.  Hoag,  45  111.  250;  Pearson  v.  Herr, 
53  111.  144;  Huftalin  v.  Misner,  70  111.  205; 
Slate  v.  Eisenmeyer,  94  111.  96;  Bloomington 
v.  Graves,  28  111.  App.  619;  Bloomington  v. 
Brophy,  32  111.  App.  400;  Ragcr  v.  McKay,  44 
111.  App.  79;  Griffin  v.  Kirk,  47  111.  App.  258. 

Kentucky.  —  Carpenter  v.  Shepherd,  4  Bibb 
(Ky.)  501;  Beauchamp  v.  Morris,  4  Bibb  (Ky.) 
312. 

Missouri. — St.  Louis  Agricultural,  etc., 
Assoc.  v.  Reinecke,  21  Mo.  App.  47S. 

Montana.  —  Boardman  v.  Thompson,  3 
Mont.  387. 


Missouri.  —  Stone 
Warren    v.  Ritter, 
Meyer,  24  Mo.  107; 


Tennessee.  —  Philips  v.  Sampson,  2  Head 
(Tenn.)  429 

3.  Evidence  of  Title  to  Show  Eight  of  Posses- 
sion.—  Poulan  v.  Sellers,  20  Ga.  228;  Rabe  v. 
Fyler,  10  Smed.  &  M.  (Miss.)  440,  48  Am.  Dec. 
763;  Allison  v.  Casey,  4  Baxt.  (Tenn.)  587; 
Camley  v.  Stanfield,  10  Tex.  546,  60  Am.  Dec. 
219;  Texas  Land  Co.  v.  Turman,  53  Tex.  619. 

4.  No  Inquiry  as  to  Right  of  Possession  —  Ala- 
bama. —  Horsefield  v.  Adams,  10  Ala.  9; 
Dumas  v.  Hunter,  25  Ala.  711;  Knowles  v. 
Ogletree,  96  Ala.  555.  See  also  Espalla  v. 
Gottschalk,  95  Ala.  254. 

California.  —  McCauley  v.  Weller,  12  Cal. 
500;  Mitchell  v.  Davis,  23  Cal.  385;  Giddings 
v.  '76  Land,  etc.,  Co.,  83  Cal.  96. 

Georgia.  —  Stuckey  v.  Carleton,  66  Ga.  215. 
See  also  Thorpe  v.  Atwood,  100  Ga.  597. 

Io'.va.  —  Emsley  v.  Bennett,  37  Iowa  15  ;  Settle 
v.  Henson,  I  Morr.  (Iowa)  ill;  Lorimer  v. 
Lewis,  1  Morr.  (Iowa)  253,  39  Am.  Dec.  461. 

Kentucky.  —  Mattox  v.  Helm,  5  Litt.  (Ky.) 
186,  15  Am.  Dec.  64;  Brumfield  v.  Reynolds, 
4  Bibb  (Ky.)  388;  Dills  v.  Justice,  (Ky.  1888)  9 
S.  W.  Rep.  2go1 

v.  Malot,  7  Mo.  158; 
11  Mo.  354;  Krevet  v. 
Spalding  v.  May  hall,  27 
Mo.  377;  Beeler  v.  Cardwell,  29  Mo.  72,  77 
Am.  Dec.  550;  King  v.  St.  Louis  Gas  Light 
Co.,  34  Mo.  34,  84  Am.  Dec.  68;  Prewitt  v. 
Burnett,  46  Mo.  372;  Harvier.  Turner,  46  Mo. 
444;  Van  Eman  v.  Walker,  47  Mo.  169;  Dil- 
worth  v.  Fee,  52  Mo.  130;  Miller  v.  Tillmann, 
61  Mo.  316;  Craig  v.  Donnelly,  28  Mo.  App. 
350;  Greenleaf  v.  Weakley,  39  Mo.  App.  191; 
Meriwether  v.  Howe,  48  Mo.  App.  148;  Sitton 
v.  Sapp,  62  Mo.  App.  197. 

Montana.  —  Parks  v.  Barkley,  1  Mont.  514; 
Boardman  v.  Thompson,  3  Mont.  387;  Sheehy 
V.  Flaherty,  8  Mont.  365. 

Nebraska.  —  Myers  v.  Koenig,  5  Neb.  419. 
ATevada.  —  Lachman  v.  Barnett,  16  New  154. 
New  York. — Carter  v.  Anderson,  16  Daly 
(N.  Y.)  437,  citing  8  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.),  p.  102.  See  also  Central  Park 
Baptist  Church  v.  Patterson,  24  Civ.  Pro.  Rep. 
(N.  Y.  C.  PI.)  79,9  Misc.  Rep.  (N.  Y.)  452; 
Carter  v.  Newbold.  7  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  166. 

Pennsylvania.  —  State  v.  Robinson,  Add. 
(Pa.)  14. 

Vermont.  —  Dustin  v.  Cowdry,  23  Vt.  631. 
Virginia.  —  dinger  v.  Shepherd.  12  Gratt. 
(Va.)  462;  Fore  v.  Campbell,  82  Va.  808. 
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as  those  which  provide  for  the  action  of  unlawful  detainer,  the  right  to  pos- 
session is  involved.1 

in  Tennessee  it  has  been  said"  that  when  the  defendant  has  long  been  in 
peaceable  possession,  if  he  has  been  induced  to  take  a  lease  under  the  plaintiff 
by  fraud,  he  may  introduce  his  title  papers  for  the  purpose  of  determining 
whether  the  case  constitutes  in  law  a  wrongful  entry  or  detainer.2  In  the 
same  state,  it  has  also  been  said  that  title  is  admissible  upon  the  question  of 
damages  and  rents  to  be  recovered  in  an  action  brought  by  a  mere  intruder 
against  the  rightful  owner  of  the  land.3 

2.  The  Force  Necessary  —  a.  In  General.  —  In  order  to  maintain  a  civil 
action  of,  or  a  criminal  prosecution  for,  forcible  entry  and  detainer  under  the 
early  English  statutes  or  those  of  a  later  time  which  are  based  upon  them  and 
are  similar  in  their  provisions,  it  must  appear  that  the  plaintiff  was  deprived 
of  or  was  kept  from  the  possession  of  the  premises  in  question  by  actual  force 
or  appearances  tending  to  inspire  a  just  apprehension  of  violence.4 


1.  Right  to  Possession  Involved.  —  Beck  v. 
Glenn,  69  Ala.  121;  Doty  v.  Burdick,  83  111. 
473;  Roberts  v.  McEwan,  81  111.  App.  413; 
Hannigan  v.  Mossier,  44  111.  App.  117;  Rabe 
v.  Fyler,  10  Smed.  &  M.  (Miss.)  440,  48  Am. 
Dec.  763 ;  Allison  v.  Casey,  4  Baxt.  (Tenn.)  587 ; 
Texas  Land  Co.  v.  Turman,  53  Tex.  619;  Cor- 
bett  v.  Nutt,  18  Gratt.  (Va.)  624;  Hays  v. 
Altizer,  24  W.  Va.  505.  See  also  Nicrosi  v. 
Phillipi,  91  Ala.  299;  Anderson  v.  Mills,  40 
Ark.  192;  Poulan  v.  Sellers,  20  Ga.  228.  And 
see  supra,  this  section.  Title  Not  Involved, 
note. 

Illinois  Statute.  —  When  an  action  of  forci- 
ble entry  and  detainer  is  brought  under  the 
statute  providing  that  such  an  action  can  be 
maintained  where  the  entry  is  peaceable  and 
the  possession  is  unlawfully  withheld,  or  when 
entry  is  made  into  vacant  and  unoccupied 
lands  or  tenements,  without  right  or  title,  and 
the  complaint  alleges  that  the  plaintiff  is  the 
owner  of  and  is  entitled  to  the  possession  of 
the  premises  and  that  the  defendant  unlaw- 
fully withholds  the  possession  thereof,  it  is 
necessary  in  order  to  a  recovery  that  the  plain- 
tiff should  show  that  he  was  entitled  to  the 
possession  at  the  time  of  suit  brought.  M'a- 
loney  v.  Shattuck,  15  111.  App.  44. 

Michigan  Statute. —  In  a  summary  proceed- 
ing to  recover  possession  of  land,  brought  un- 
der the  Michigan  statute,  a  deed  to  the 
plaintiff  for  the  land  in  question  is  admissible 
to  show  the  plaintiff's  right  of  possession. 
Gale  v.  Eckhart,  107  Mich.  465;  Vos  v. 
Dykema,  26  Mich.  399;  Bennett  v.  Robinson, 
27  Mich.  31;  Gage  v.  Sanborn,  106  Mich.  269. 

Oklahoma  Statute.  —  In  an  action  of  forcible 
entry  and  detainer  under  section  4805  of  the 
Justice  Civil  Code  of  Procedure,  the  right  of 
possession  is  the  only  question  involved;  and, 
to  maintain  such  an  action,  it  is  only  neces- 
sary for  the  plaintiff  to  establish  that  he  has  a 
clear  right  of  possession  at  the  time  the  notice 
to  quit  and  vacate  the  premises  is  given. 
Dysart  v.  Enslow,  (Okla.  1898)  54  Pac.  Rep. 
550;  McDonald  v.  Stiles,  (Okla.  1898)  54  Pac. 
Rep.  487.  See  also  Chisholm  v.  Weise,  5 
Okla.  217. 

2.  Philips  v.  Sampson,  2  Head  (Tenn.)  429; 
McGhee  v.  Grady,  12  Lea  (Tenn.)  89. 

3.  Philips  v.  Sampson,  2  Head  (Tenn.)  429; 
McGhee  v.  Grady,  12  Lea  (Tenn.)  89. 
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4.  Actual  Force  Necessary.  —  1  Hawk.  P.  C. 
(8th  ed.)  501. 

England.  —  Milner  v.  Maclean,  2  C.  &  P.  17, 
12  E.  C.  L.  5;  Rex  v.  Smyth,  5  C.  &  P.  201,  24 
E.  C.  L.  279,  1  M.  &  Rob.  156;  Edwick  v. 
Hawkes,  18  Ch.  Div.  199. 

Canada.  —  Brundige  v.  Thompson,  3  Nova 
Scotia  Dec.  356. 

Alabama.  —  Matlock  v.  Thompson,  18  Ala. 
600;  McGonegal  v.  Walker,  23  Ala.  361;  Wel- 
den  v.  Schlosser,  74  Ala.  355;  Knowles  v. 
Ogletree,  96  Ala.  555. 

'Arkansas.  —  McGuire  v.  Cook,  13  Ark.  448, 
overruling  Fowler  v.  Knight,  10  Ark.  43;  Hall 
v.  Trucks,  38  Ark.  257. 

California.  —  Scarlett  v.  Lamarque,  5  Cal. 
63;  Frazier  v.  Hanlon,  5  Cal.  156;  Moore  v. 
Goslin,  5  Cal.  266;  O'Callaghan  v.  Booth,  6 
Cal.  63;  Dickinson  v.  Maguire,  9  Cal.  47; 
Merrill  v.  Forbes,  23  Cal.  379;  Watson  v.  Whit- 
ney, 23  Cal.  375;  Fogarty  v.  Kelly,  24  Cal. 
317;  Polack  v.  McGrath,  25  Cal.  58;  McMinn 
v.  Bliss,  31  Cal.  122;  Buel  v.  Frazier,  38  Cal. 
693;  Shelby  v.  Houston,  38  Cal.  410;  Castro  v. 
Tewksbury,  69  Cal.  562;  Ely  v.  Yore,  71  Cal. 
130;  State  Bank  v.  Taaffe,  76  Cal.  626. 

Colorado.  —  Goshen  v.  People,  22  Colo.  270; 
Potts  v.  Magnes,  17  Colo.  364. 

Connecticut.  —  Gray  v.  Finch,  23  Conn.  495; 
Bull  v.  Olcott,  2  Root  (Conn.)  472. 

Florida.  —  Livingston  v.  Webster,  26  Fla. 
325,  citing  8  Am.  and  Eng.  Encyc.  of  Law, 
(1st  ed.)  107. 

Georgia.  —  Curry  v.  Hendry,  46  Ga.  631; 
Minor  v.  Duncan,  54  Ga.  516;  Stuckey  v. 
Carleton,  66  Ga.  215;  Blackwell  v.  State,  74 
Ga.  816;  Lissner  v.  State,  84  Ga.  669,  20  Am. 
St.  Rep.  389;  Lewis  v.  State,  99  Ga.  692,  59 
Am.  St.  Rep.  255,  citing  8  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  107;  Brown  v.  Mc- 
Junkin,  99  Ga.  91. 

Indiana.  —  O'Connell  v.  Gillespie,  17  Ind. 
459;  Tibbetts  v.  O'Connell,  66  Ind.  171;  Box- 
ley  v.  Collins,  4  Blackf.  (Ind.)  320;  Barton  v. 
Osborn,  6  Blackf.  (Ind.)  145  ;  Archey  v.  Knight, 
61  Ind.  311. 

Massachusetts. — Com.  v.  Dudley,  10  Mass. 
403;  Pike  v.  Witt,  104  Mass.  595;  Com.  v. 
Shattuck,  4  Cush.  (Mass.)  141;  Saunders  v. 
Robinson,  5  Met.  (Mass.)  343. 

Michigan.  —  Harrington  v.  Scott,   1  Mich. 
17;  Shaw  v.  Hoffman,  25  Mich.  162;  Appleton 
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Peaceable  Entry  by  One  Entitled  to  Possession. —  And  so  in  those  jurisdictions  in 
which  actual  force  is  a  necessary  element,  a  peaceable  entry  by  one  who  has 
the  right  of  possession  will  not  support  the  action  of  forcible  entry  and 
detainer.1    And  when  one  who  is  entitled  to  possession  obtains  it  peaceably, 


v.  Buskirk,  67  Mich.  407;  Smith  v.  Detroit 
Loan,  etc..  Assoc.,  115  Mich.  340;  Richter  v. 
Cordes,  100  Mich.  278. 

New  Hampshire.  —  State  v.  Pearson,  2  N. 
H.  550. 

New  Jersey.  —  Hendrickson  v.  Hendrickson, 
12  N.  J.  L.  202;  Butts  v.  Voorhees,  13  N.  J.  L. 
13,  22  Am.  Dec.  489.. 

New  Mexico.  —  Romero  v.  Gonzales,  3  N. 
Mex.  35. 

New  York.  —  Wood  v.  Phillips,  43  N.  Y. 
152;  Porter  v.  People,  7  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  441;  People  v.  Rickert,  8  Cow.  (N. 
Y.)  232;  People  v.  Van  Nostrand.  9  Wend.  (N. 
Y.)  50;  Willard  v.  Warren,  17  Wend.  (N.  Y.) 
257;  People  v.  Carter,  29  Barb.  (N.  Y.)  208; 
People  v.  Field,  52  Barb.  (N.  Y.)  198;  Carter 
v.  Anderson,  16  Daly  (N.  Y.)  437;  Central 
Park  Baptist  Church  v.  Patterson,  24 Civ.  Pro. 
Rep.  (N.  Y.  C.  PI.)  79,  9  Misc.  Rep.  (N.  Y.) 
452;  Vallauri  v.  Loftus,  26  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  760;  Tischler  v.  Knick,  26  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  738. 

North  Carolina.  —  State  v.  Johnson.  1  Dev. 
&  B.  L.  (18  N.  Car.)  324;  State  v.  Caldwell,  2 
Jones  L.  (47  N.  Car.)  468;  State  v.  Pridgen, 
8  Ired.  L.  (30  N.  Car.)  84;  State  v.  Godsey,  13 
Ired.  L.  (35  N.  Car.)  348;  State  v.  Flowers,  2 
Murph.  (6  N.  Car.)  225 ;  State  v.  Pollok,  4  Ired. 
L.  (26  N.  Car.)  305,  42  Am.  Dec.  140;  State  v. 
Armfield,  5  Ired.  L.  (27  N.  Car.)  207;  State  v, 
Ray,  10  Ired.  L.  (32  N.  Car.)  29;  State  v.  Pear- 
man,  Phil.  L.  (61  N.  Car.)  371;  State  v.  Cov- 
ington, 70  N.  Car.  7r;  State  v.  McAdden,  71 
N.  Car.  207;  State  v.  Davis,  109  N.  Car.  809; 
State  v.  Woodward,  119  N.  Car.  836;  State  v. 
Webster,  121  N.  Car.  586;  States.  Lawson,  123 
N.  Car.  740;  State  v.  Lloyd,  85  N.  Car.  573. 

Ohio.  —  Yager  v.  Wilber,  8  Ohio  399. 

Oregon.  —  Smith  v.  Reeder,  21  Oregon  541. 

Pennsylvania.  —  Thompson  v.  Com.,  116  Pa. 
St.  155:  Com.  v.  Keeper  of  Prison,  1  Ashm. 
(Pa.)  140;  Respublica  v.  Devore,  1  Yeates  (Pa. 
501;  Com.  v.  Rees,  2  Brews.  (Pa.)  564. 

South  Carolina.  —  State  v.  Cargill,  2  Brev. 
(S.  Car.)  445 ;  De  Laine  v.  Alderman,  31  S.  Car. 
267. 

South  Dakota  —  Torrey  v.  Berke,  (S.  Dak. 
1898)  76  N.  W.  Rep.  302. 

Vermont.  —  Foster  v.  Kelsey,  36  Vt.  199,  84 
Am.  Dec.  676. 

Wisconsin. — Jarvis  v.  Hamilton,  16  Wis. 
574;  Winterfield  v.  Stauss,  24  Wis.  394;  Ains- 
worth  v.  Barry,  35  Wis.  136. 

West  Virginia.  —  Franklin  v.  Geho,  30  W. 
Va.  27. 

Personal  Violence  After  a  Peaceful  Entry,  —  If 

an  entry  be  made  peaceably,  and  if  after  entry 
made  and  before  actual  and  complete  posses- 
sion has  been  obtained,  violence  be  used 
towards  the  person  who  is  in  possession,  this 
is  criminal  within  the  statute  of  Richard  II. 
Edwick  v.  Hawkes,  18  Ch.  Div.  199.  See  also 
Vin.  Abr.  (2d  ed.),  vol.  13,  p.  380. 

Taking  and  Holding  the  Possession  of  Another. 
—  To  constitute  a  forcible  entry  and  detainer, 
it  is  not  necessary  that  violence  and  outrage 


upon  person  or  property  should  be  resorted  to. 
If  the  actual  possession  of  another  be  taken 
and  held  under  circumstances  which  show  that 
it  will  not  be  surrendered  without  a  breach  of 
the  peace,  it  is  a  forcible  entry  and  detainer. 
Childress  v.  Black,  9  Yerg.  (Tenn.)  317.  See 
also  Steinlein  v.  Halstead,  42  Wis.  422. 

Tenant  Refusing  to  Leave  but  Using  No  Force. 
—  A  tenant  peaceably  in  possession,  who  uses 
no  force  and  threatens  none,  but  refuses  to 
leave  until  obliged  to  by  the  law,  is  not  guilty 
of  a  forcible  detainer  of  the  leased  premises. 
Appleton  v.  Buskirk,  67  Mich.  407. 

The  Connecticut  Statute  of  1838  enacts  "  that 
whenever  any  person  shall  make  forcible  entry 
into  any  houses,  lands,  or  tenements,  and 
with  strong  hand  shall  detain  the  same,  or 
having  made  a  peaceable  entry  without  the 
consent  of  the  actual  possessor,  shall  hold  and 
detain  the  same  with  force  and  strong  hand," 
the  party  ejected  or  held  out  of  possession  may 
bring  an  action.  Phelps  v.  Baldwin,  17  Conn. 
209. 

Indiana  Statute.  —  Under  the  Indiana  statute 
this  summary  remedy  is  available  only  in  cases 
where  there  is  an  unlawful  and  forcible  entry, 
or  where  the  entry  is  peaceable  (without  force) 
but  the  detention  is  unlawful  and  forcible. 
O'Connell  v.  Gillespie,  17  Ind.  459;  Boxley  v. 
Collins,  4  Blackf.  (Ind.)  320;  Barton  v.  Osborn, 
6  Blackf.  (Ind.)  145. 

In  an  action  for  a  forcible  detention  of  land 
after  a  forcible  entry  thereupon,  before  the 
■  plaintiff  can  recover  he  must  prove  that  the 
defendant  holds  the  possession  either  by  actual 
violence  or  such  a  show  of  force  as  is  reason- 
ably calculated  to  intimidate  the  plaintiff.  Gipe 
v.  Cummins,  116  Ind.  511;  Archey  v.  Knight, 
61  Ind.  311;  Judy  v.  Citizen,  101  Ind.  18;  Kip- 
hart  v.  Brennemen,  25  Ind.  152. 

Degree  of  Force.  —  It  has  been  said  that  in 
view  of  the  purpose  of  statutes  of  this  char, 
acter,  which  is  to  preserve  the  peace  and  quiet 
of  society,  precedents  are  not  to  be  followed 
which  require  a  great  degree  of  force  or  per- 
sonal violence  to  be  used  or  threatened  in  order 
to  constitute  forcible  entry  or  forcible  detainer. 
Campbell  v.  Coonradt,  22  Kan.  704,  approved 
in  Estabrook  v.  Hateroth,  22  Neb.  281,  where 
it  is  said  that  the  word  "  force  "  in  the 
Nebraska  statute  as  to  forcible  detainer  is 
used  in  a  very  different  sense  from  the  con- 
struction placed  upon  it  at  common  law.  It 
means  simply  the  refusal  of  a  party  unlawfully 
in  possession  of  premises  to  which  he  has  no 
right  of  possession  to  leave  the  same.  See 
also  Post  v.  Bohner,  23  Neb.  257. 

Surreptitious  Entry.  —  Although  the  posses- 
sion may  have  been  surreptitiously  obtained, 
yet  if  it  is  maintained  by  force  the  entry  will 
be  considered  forcible.  Burt  v.  State,  3  Brev. 
(S.  Car.)  413. 

1.  Entry  Lawful  and  Peaceable — England. — 
Jones  v.  Foley,  (1891)  I  Q.  B.  730. 

Alabama.  —  Lomax  v.  Spear,  51  Ala.  532; 
Botts  v.  Armstrong,  8  Port.  (Ala.)  57. 
Arkansas.  —  Winn  v.  State,  55  Ark.  360. 
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he  has  the  right  to  protect  such  possession  by  force  if  necessary.1 
^  ^n    unde? Contract  to  Enter  Forcibly.  -  It  has  been  held  that  a  lessor  of  land 
miJht  enter  by  force  under  a  contract  giving  him  that  right,  under  certain 
Srcumstances,  without  being  liable  to  an  action  of  forcible  entry  and  detainer.* 
But  even  under  such  a  contract,  excessive  force  must  not  be  used. 

b  What  Constitutes  Actual  Force  — (i)  In  General.  -  It  is  impos- 
sible' to  lay  down  any  general  rule  as  to  what  will  under  the  various  statutes 
amount  to  such  actual  force  or  appearance  thereof  as  will  support  an  action  of, 
^prosecution  for,  forcible  entry  and  detainer.  The  decisions  in  every  case 
must  depend  largely  upon  the  facts  and  circumstances  thereof,  the  statutes 
under  which  it  is  brought  being  duly  considered. 


Florida.  —  Greeley  v.  Spratt,  19  Fla.  644; 
Stark  v.  Billings,  15  Fla.  318. 

Georgia.  —  Harrell  v.  Holt,  76  Ga.  25. 

Indiana.  —  Judy  v.  Citizen,  101  Ind  18 

Maine.  —  Stearns  v.  Sampson,  59  Me.  568,  8 
Am.  Rep.  442. 

Michigan.  —  Pendill  v.  Union  Mm.  Co.,  64 

Mich.  172.  ,,  /r.  pn 

New  York.—  Alexanders,  onswold,  (C.  Fl.) 
44  N  Y.  St.  Rep.  121;  Wood  v.  .Phillips,  43 
N  Y  152;  Bliss  v.  Johnson,  73  N.  Y.  529.  94 
N  Y  235;  People  v.  Fields,  1  Lans.  (N.  Y.) 
22V  Schm'idberger  v.  Bloner,  66  Hun  (N.  Y.) 
527.  See  also  Mills  v.  Munger,  (Supreme  Ct.) 
21  N.  Y.  Supp.  923. 

Oregon.  —  Smith  v.  Reeder,  21  Oregon  544. 
Pennsylvania.  —  Com.  v.  Kensey,  5  Pa.  L. 
J.  119,  3  Clark  (Pa.)  233. 

Uta]u  _  Brooks  v.  Warren,  5  Utah  118. 
Vermont.  —  Mussey  v.  Scott,  32  Vt.  82. 
See  also  Heironimus  v.  Duncan,  11  Tex. 
Civ.  App.  610.  . 

If  a  party  is  in  the  peaceable  possession  ot 
premises,  and  is  put  out  by  lawless  force 
of  another,  he  may  re-enter  and  regain  his  pos- 
session, if  he  can  do  so  without  a  breach  of  the 
peace  and  such  re-entry  will  not  be  unlawful. 
Pratt  v.  Stone,  10  111.  App.  633;  Murry  v.  Bur- 
ns, 6  Dakota  170. 

Right  of  Landlord  to  Enter  After  Tenancy  De- 
termined.—If  a  tenancy  of  a  house  be  deter- 
mined and  the  tenant  has  promised  to  leave 
on  a  particular  day,  but  afterwards  refuses  to 
do  so,  the  landlord  is  not  justified  in  putting 
the  tenant's  wife  by  force  out  of  the  house, 
and  putting  the  tenant's  furniture  into  the 
street-  but  if  the  tenancy  be  determined,  and 
the  tenant  and  his  family  be  gone  away  and 
the  house  locked  up,  no  one  being  in  posses- 
sion, the  landlord  would  be  justified  in  break- 
ing into  the  house  and  obtaining  possession. 
Hillary  v.  Gay,  6  C.  &  P.  284,  25  E.  C.  L.  398. 
See  also  Turner  v.  Meymott,  r  Bing.  158,  8  E. 
C  L  450-  Newton  v.  Harland,  1  M.  &  G.  644, 
39  E.  C.  L.  581;  Smiths.  Hawkes,  2  Ohio  Dec. 
{Reprint)  733. 

What  Amounts  to  Force  in  Expelling  Tenant. 
— "  It  is  entirely  well  settled  that  unless  the 
tenant  is  driven  off  either  by  actual  force  ap- 
plied to  him,  or  as  the  only  apparent  way  of 
avoiding  its  use  against  him  at  the  time,  he 
cannot  be  regarded  as  forcibly  expelled,  and 
there  is  no  forcible  entry."  Marsh  v.  Bristol, 
65  Mich.  378. 

In  Todd  v.  Jackson,  26  N.  J.  L.  525,  it  was 
held  that  where  a  tenancy  has  expired  the 
landlord  may  take  possession  of  the  premises 


by  any  means  short  of  personal  violence.  See 
also  Smith  v.  Reeder,  21  Oregon  541. 

Premises  in  Possession  of  Bare  Custodian.  —  A 
man  who  breaks  open  the  door  of  his  own 
dwelling  house  or  a  castle  which  is  his  in- 
heritance, but  forcibly  detained  from  him  by 
one  who  claims  the  bare  custody  of  it,  cannot 
be  guilty  of  forcible  entry.  Com.  v.  Keeper  of 
Prison,  1  Ashm.  (Pa.)  140,  citing  1  Russ.  413, 
3  Bac.  Abr.  255,  I  Hawk.  P.  C,  c.  64,  §  22. 

Part  Possession  Obtained  Peaceably.  —  If  the 
owner  of  a  tenement  has  gained  peaceable 
possession  of  a  portion  thereof,  upon  the 
termination  of  his  tenant's  estate  therein,  he 
may  use  as  much  force  as  may  be  necessary 
to  overcome  the  tenant's  resistance  to  his  tak- 
ing possession  of  the  residue.  Mugford  v. 
Richardson,  6  Allen  (Mass.)  76,  83  Am.  Dec. 
617;  Dyer  v.  Chick,  52  Me.  350. 

In  Iowa  the  owner  of  land  may  peaceably 
enter  and  take  possession  thereof,  and  he  is 
not  liable  at  law  for  the  value  of  the  improve- 
ments put  thereon  by  another.  But  if  he  en- 
ters by  force,  intimidation,  fraud,  or  stealth, 
he  can  be  ousted  by  an  action  of  forcible  entry 
and  detainer.    Webster  v.  Stewart,  6  Iowa  401. 

1.  Retaining  Possession  by  Force.  —  Hoffman 
v  Harrington,  22  Mich.  52;  Richter  v.  Cordes, 
100  Mich.  278;  Bliss  v.  Johnson,  73  N.  Y.  529, 
94  N.  Y.  235.  See  also  Burdette  v.  Corgan,  27 
Kan.  275. 

If  a  landlord  entitled  to  re-enter  for  con- 
dition broken  takes  possession  of  the  premises 
peaceably  in  the  absence  of  the  tenant,  he  has 
the  right  to  protect  his  possession  by  force  if 
necessary,  as  well  against  his  former  tenant  as 
any  one  'else  proposing  to  take  possession  with- 
out right.    Winn  v.  State,  55  Ark.  360. 

2.  Contract  for  Forcible  Entry.  —  Goshen  v. 
People,  22  Colo.  270;  Page  v.  De  Puy,  40  111. 
506-  Frazier  v.  Caruthers,  44  HI-  App.  61; 
Fab'ri  v.  Bryan,  80  111.  182.  See  also  Kavanagh 
v  Gudge,  7  M.  &  G.  316.  49  E-  c-  L-  3i6; 
Davis  v.  Burrell,  10  C.  B.  821,  70  E.  C.  L.  821; 
Ambrose  v.  Root,  11  111.  497-  52  Am.  Dec.  456; 
Fifty  Associates  v.  Howland,  5  Cush.  (Mass.) 
214. 

3.  Goshen  v.  People,  22  Colo.  270;  Page  v. 
De  Puy,  40  111.  506;  Frazier  v.  Caruthers,  44 
111.  App.  61.  See  also  Fifty  Associates  v. 
Howland,  5  Cush.  (Mass.)  214. 

4.  Facts  of  Case  Determine  —  Illustrations. — 
Where  a  party  of  four  or  five  men  enter  a 
building  occupied  by  another,  in  the  night 
time,  during  the  hours  of  sleep,  and  take  pos- 
session, and  avow  the  intention  to  keep  pos- 
session, and  actually  do  keep  possession,  it  is 
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(2)  Mere  Trespass  Insufficient.  —  It  has  been  decided  in  a  number  of  cases 
that  something  more  than  a  mere  trespass  upon  the  premises  of  the  plaintiff  is 
necessary  to  support  an  action  of  this  nature.1 

(3)  Breaking  into  House.  —  Breaking  into  a  dwelling-house  occupied  by  a 
person  or  a  family,  being  in  itself  calculated  to  inspire  terror  of  personal  violence 
would,  it  seems,  constitute  a  forcible  entry  and  detainer.2    It  seems  however' 


sufficient  evidence  of  force  to  maintain  the 
action  of  forcible  entry  and  detainer.  Scarlett 
v.  Lamarque,  5  Cal.  63. 

In  Minor  v.  Duncan,  54  Ga.  516,  the  facts 
were  these:  The  plaintiff's  son  was  plowing  in 
oats  in  his  father's  field,  when  the  defendant, 
accompanied  by  some  half  dozen  men,  one  or 
tvyo  of  whom  remained  to  the  end  assisting 
him,  came  into  the  field  and  pulled  down  the 
fence  and  moved  it  into  the  field,  telling  the 
son  that  he  could  plow  over  it  if  he  wished. 
The  latier  did  so  until  the  fence  became  too 
high,  and  then  desisted,  being  alone.  The  de- 
fendant remained  in  possession  of  the  part  of 
the  field  so  cut  off.  It  was  held  that  these 
facts  made  a  case  of  forcible  entry  and  de- 
tainer. 

Neither  forcible  entry  nor  forcible  detainer 
was  constituted  by  merely  refusing,  peaceably 
and  without  any  threat  or  display  of  force,  to 
desist  from  inclosing,  under  claim  of  right,  a 
church  edifice,  on  request  of  one  of  the  trustees 
of  the  church  who  visited  the  premises  while 
the  work  was  in  progress,  nor  bv  afterwards 
locking  the  gate  of  the  inclosure'  and  posting 
thereon  a  warning  in  these  terms:  "  All  per- 
sons are  positively  forbidden  to  trespass  upon 
these  grounds  by  or  under  any  deed  or  other 
instrument  of  writing  not  given  by  the  under- 
signed. The  worship  of  God  is  not  prohibited 
when  the  above  is  fully  complied  with."  Lott 
v.  Peterson,  95  Ga.  516. 

Removal  of  Plaintiff's  Fence.  —  The  bare  re- 
moval of  the  plaintiff's  fence,  if  the  defendant 
enters  peaceably,  would  not  convert  his  entry 
or  detainer  into  a  forcible  one.  McGonegal 
v.  Walker,  23  Ala.  361. 

Eefusal  to  Leave  When  Ordered  by  Landlord. 

—  Where  a  tenant  in  possession,  through  in- 
timidation or  indifference,  did  not  forbid  the 
entry  of  parties  taking  possession,  and  the 
landlord,  learning  of  the  entry,  went  the  same 
day  and  ordered  them  off,  and  Ihey  refused  to 
go,  and  plowed  up  the  land,  the  entry  became 
forcible  after  being  forbidden,  if  not  so  at  the 
beginning.    States/.  Robbins,  123  N.  Car.  730. 

Entering  a  Boom  Through  a  Hole  in  the  Floor. 

—  In  Pike  v.  Witt,  104  Mass.  595,  it  was  held 
that  entering  a  room  in  a  sawmill  which  was 
in  the  occupation  of  the  plaintiff  and  locked 
with  a  padlock,  but  in  which  there  was  no  per- 
son at  the  time  of  the  entry,  through  a  hole  in 
the  floor,  and  afterwards  lemoving  a  bolt  for 
the  purpose  of  making  ingress  and  egress 
easy,  did  not  constitute  a  forcible  entry. 

Other  cases  wherein  the  facts  were  held  to 
show  forcible  entry  and  detainer  are  State 
Bank  v.  Taaffe,  76  Cal.  626;  Gray  v.  Collins, 
42  Cal.  152;  Evill  v.  Conwell,  2  Blackf.  (Ind.) 
133.  18  Am.  Dec.  138;  Tibbetts  v.  O'Connell, 
66  Ind.  171;  Central  Park  Baptist  Church  v. 
Patterson,  24  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  79, 
9  Misc.  Rep.  (N.  Y.)  452;  Smith  v.  Reeder,  21 
Oregon  541. 
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All  Circumstances  to  Be  Considered.  —  For  the 

purpose  of  determining  whether  an  entry  is 
forcible  or  not,  all  that  transpired  between  the 
coming  of  the  defendant  and  the  going  of  the 
plaintiff  is  to  be  taken  into  account.  Valencia 
v.  Couch,  32  Cal.  340,  91  Am.  Dec.  589. 

Question  for  Jury.  —  Whether  or  not  an  entry 
was  made  forcibly  is  a  question  for  the  jury. 
Donovan  c.  Chappell,  63  Mich.  685.  See  also 
Collins  v.  Thomas,  1  F.  &  F.  416. 

1.  Insufficiency  of  Mere  Trespass  —  England.  — 
Rex  v.  Smyth,  5  C.  &  P.  201,  24  E.  C.  L.  270, 
1  M.  &  Rob.  156. 

California.  —  Frazier  v.  Hanlon,  5  Cal.  156;. 
Moore  v.  Goslin,  5  Cal.  266;  Merrill  v.  Forbes^ 
23  Cal.  379;  Castro  v.  Tewksbury,  69  Cal. 
562. 

Colorado.  —  Goshen  v.  People,  22  Colo.  270. 

Connecticut.  —  Gray  v.  Finch,  23  Conn.  495. 

Indiana.  —  Archey  v.  Knight,  61  Ind.  311. 

Michigan.  —  Shaw  v.  Hoffman,  25  Mich.  162; 
Smith  v.  Detroit,  etc..  Assoc.,  115  Mich.  340. 

New  Hampshire.  —  State  v.  Pearson,  2  N.  H. 
550. 

New  York.  —  Wood  v.  Phillips,  43  N.  Y.  152; 
People  v.  Fields,  1  Lans.  (N.  Y.)  222;  Willard 
v.  Warren,  17  Wend.  (N.  Y.)  257;  People  v. 
Smith,  24  Barb.  (N.  Y.)  16;  Vallauri  v.  Loftus, 
26  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  760; 
Tischler  v.  Knick,  26  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  738. 

North  Carolina.  —  Stale  v.  Tolever,  5  Ired. 
L.  (27  N.  Car.)  452. 

Ohio.  —  Yager  v.  Wilber,  8  Ohio  399. 

Oregon.  — Smith  v.  Reeder,  21  Oregon  541. 

Pennsylvania.  —  Thompson  v.  Com.,  116  Pa. 
St.  155;  Com.  v.  Rees,  2  Brews.  (Pa.)  564. 

South  Dakota.  —  Torrey  v.  Berke,  fS.  Dak. 
1898)  76  N.  W.  Rep.  302. 

Vermont.  —  Foster  v.  Kelsey,  36  Vt.  199,  84 
Am.  Dec.  676. 

Wisconsin.  —  Jarvis  v.  Hamilton,  16  Wis. 
574;  Ainsworth  v.  Barry,  35  Wis.  136. 

Canada.  —  Reg.  v.  Pike,  12  Manitoba  314. 

Entry  to  Cut  Timber.  —  An  entry  upon  land 
for  the  purpose  of  cutting  and  removing  tim- 
ber, is  not  such  a  forcible  entry  as  will  author- 
ize the  proceeding  by  suit  of  forcible  entry 
and  detainer.  It  is  only  a  trespass,  and  there 
is  no  divestiture  of  possession.  Grughler  v. 
Wheeler,  12  B.  Mon.  (Ky.)  183.  See  also 
Rouse  v.  Dean,  9  Mo.  301. 

Nor  will  an  entry  upon  land  for  the  purpose 
of  cutting  and  taking  away  the  grass  growing 
thereon  support  this  action.  Merrill?/.  Forbes, 
23  Cal.  379. 

Force  Exceeding  a  Bare  Trespass. —  In  an  in- 
dictment at  common  law  for  a  forcible  entry, 
it  is  sufficient  to  prove  that  the  defendant  en- 
tered with  such  force  and  violence  as  to  exceed 
a  bare  trespass.  State  v.  Pollok,  4  Ired.  L,  (26- 
N.  Car.)  305,  42  Am.  Dec.  140. 

2.  Breaking  into  an  Inhabited  Dwelling-house. 
—  Shaw  v.  Hoffman,  25  Mich.  162. 
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that  at  common  law,  entering  into  an  unoccupied  dwelling-house  with  only 
such  violence  as  was  necessary  for  that  purpose  would  not  support  an  action 
or  prosecution  for  forcible  entry  and  detainer,  being  nothing  more  than  a  naked 
trespass.1  But  under  special  statutes  in  some  jurisdictions,  the  rule  is  other- 
wise.2 Breaking  into  an  outhouse,  it  seems,  does  not  constitute  forcible 
entry  and  detainer  unless  the  breaking  was  accompanied  by  some  breach  of 
the  peace.3 

(4)  Personal  Violence.  —  Generally  there  must  be  such  acts  of  violence  used 
or  threatened  as  give  those  in  possession  reason  to  apprehend  personal  danger 
or  tend  directly  to  cause  a  breach  of  the  peace.4 


1.  Breaking  into  an  Unoccupied  Dwelling.  — 

Lewis  v.  State,  99  Ga.  692,  59  Am.  St.  Rep. 
255,  commenting  upon  Rex  v.  Bathurst,  Say. 
225!  See  also  Willard  v.  Warren,  17  Wend. 
(N.  Y.)  257. 

2.  Brawley  v.  Risdon  Iron  Works,  38  Cal. 
676;  Mason  v.  Powell,  38  N.  J.  L.  576;  David- 
son v,  Phillips,  9  Yerg.  (Tenn.)  93,  30  Am. 
Dec.  393;  Jarvis  v.  Hamilton,  16  Wis.  575; 
Ainsworth  v.  Barry,  35  Wis.  136;  Steinlein  v. 
Halstead,  42  Wis.  422.  See  also  Livingston  v. 
Webster,  26  Fla.  325,  citing  8  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  107;  Com.  v.  Rees,  2 
Brews.  (Pa.)  564. 

8.  Breaking  into  an  Outhouse.  —  Shaw  v.  Hoff- 
man, 25  Mich.  162;  Willard  v.  Warren,  17 
Wend.  (N.  Y.)  257;  Com.  v.  Rees,  2  Brews. 
(Pa.)  564. 

Breaking  into  Shed  by  One  in  Possession  of  Main 
Building.  —  Where  A  had  possession  of  a  tene- 
ment consisting  of  a  main  building  and  a  shed 
attached,  and  locked  the  door  of  the  shed  in 
which  he  had  some  tools,  etc.,  and,  leaving  a 
tenant  in  possession,  went  away  intending  to 
return,  and  afterwards  the  tenant  admitted  B 
into  the  peaceable  possession  of  the  main 
building,  it  was  held  that  B  was  not  indictable 
for  a  forcible  entry  in  breaking  into  the  shed 
and  assuming  possession  of  that.  State  v. 
Pridgen,  8  Ired.  L.  (30  N.  Car.  84.) 

Breaking  Open  Barn  Door.  —  The  defendant 
broke  open  the  door  of  a  barn  without  any  cir- 
cumstances of  terror  or  violence,  and  in  the 
bona  fide  assertion  of  an  alleged  right  to  the 
possession  under  a  lease  from  the  plaintiff.  The 
defendant  was  arrested  under  a  warrant  issued 
under  c.  105,  §  4,  Rev.  Stat.,  of  Forcible  Entry 
and  Detainer.  It  was  held,  affirming  the  deci- 
sion of  the  county  court,  that  the  statute  was 
not  applicable  to  such  a  case.  Bertram  v. 
Bonham,  12  Nova  Scotia  600. 

4.  Acts  or  Threats  Causing  Breach  of  Peace  — 
Georgia.  —  Blackwell  v.  State,  74  Ga.  816; 
Lewis  v.  State,  99  Ga.  692,  59  Am.  St.  Rep. 
255,  citing  8  Am.  and  Eng.  Encyc.  of  Law  (1st 
ed.)  107. 

Massachusetts.  —  Com.  v.  Dudley,  10  Mass. 
409;  Com.  v.  Shattuck,  4  Cush.  (Mass.)  .141 ; 
Saunders  v.  Robinson,  5  Met.  (Mass.)  343. 

Michigan.  —  Shaw  v.  Hoffman,  25  Mich.  162. 

New  Jersey .  —  Hendrickson-*'.  Hendrickson, 
12  N.  J.  L.  202;  Butts  v.  Voorhees,  13  N.  J.  L. 
13,  22  Am.  Dec.  489. 

New  York.  —  Wood  v.  Phillips,  43  N.  Y. 
152;  People  v.  Fields,  1  Lans.  (N.  Y  .)  222; 
Porter  v.  People,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  441;  People  v.  Rickert,  8  Cow.  (N.  Y.) 
226;  People  v.  Van  Nostrand,  9  Wend.  (N.  Y.) 
50;  Willard  v.  Warren,  17  Wend.  (N.  Y.)  257; 


People  v.  Cartyr,  29  Barb.  (N.  Y.)  208;  Carter 
v.  Anderson,  16  Daly  (N.  Y.)  437;  Pharis  v. 
Gere,  110  N.  Y.  336;  Bach  v.  New,  23  N.  Y. 
App.  Div.  548. 

North  Carolina.  —  State  v.  Mills,  2  Dev.  L» 
(13  N.  Car.)  420;  State  v.  Davis,  109  N.  Car. 
809;  State  v.  Lawson,  98  N.  Car.  759,  123  N. 
Car.  740;  State  v.  Pollok,  4  Ired.  L.  (26  N. 
Car.)  305,  42  Am.  Dec.  140. 

Oregon.  —  Smith  v.  Reeder,  21  Oregon  541. 
Pennsylvania.  —  Thompson  v.  Com.,  116 
Pa.  St.  155;  Respublica  v.  Devore,  1  Yeates 
(Pa.)  501;  Com.  v.  Conway,  1  Brews.  (Pa.) 
509;  Com.  v.  Rees,  2  Brews.  (Pa.)  564;  State 
v.  Robison,  Add.  (Pa.)  14;  State  v.  Waddle, 
Add.  (Pa.)  41. 

South  Carolina.  —  State  v.  Cargill,  2  Brev. 
(S.  Car.)  445. 

Vermont.  —  Foster  v.  Kelsey,  36  Vt.  199,  84 
Am.  Dec.  676.  4 

West  Virginia.  —  Franklin  v.  Geho,  30  W. 
Va.  27. 

Discussion  of  Rule.  —  "Hawkins  says:  'A 
forcible  entry  ought  to  be  accompanied  with 
some  circumstances  of  actual  violence  or 
terror.'  2  Hawk.  36,  book  r,  c.  64,  §  25. 
And  again-.  'The  behavior  or  speech  at  the 
time  of  the  entry  must  be  such  as  to  give  just 
cause  of  fear  of  bodily  hurt.  The  speeches 
must  be  such  as  imply  a  purpose  of  using 
force  against  those  who  shall  make  any  resist- 
ance, as  if  one  say  that  he  will  keep  possession 
in  spite  of  all  men.'  Ibid.,  §  27.  'A  threat 
to  spoil  another's  goods  or  destroy  his  cattle, 
or  do  him  any  other  such  harm,  which  is 
not  personal,  is  not  sufficient.'  Ibid.,  §  28. 
And  again:  'A  man  ought  not  to  be  adjudged 
guilty  of  a  forcible  detainer  for  barely  refus- 
ing to  go  out  of  a  house  and  continuing 
therein,  in  despite  of  another.'  Ibid.,  §  30. 
Hawkins  draws  his  doctrines  from  Lambard 
and  Dalton  and  the  ancient  cases,  and  is  him- 
self followed  by  the  late  authors.  Coke  points 
out  the  distinction  between  a  force  implied  in 
everv  trespass  and  disseizin,  and  an  actual 
force,  as  with  weapons,  number  of  persons, 
etc.,  and  says  an  entry  with  such  actual  force 
is  requisite.  Co.  Litt.  257/'.  Comyns  says: 
'  It  shall  not  be  a  forcible  entry,  if  after  entry 
he  cuts  corn,  grass,  etc'  Com.  Dig.,  tit. 
Fore.  Ent.,  A.  3.  Bacon  says:  'A  forcible  entry 
must  be  with  strong  hand,  with  unusual  weap- 
ons, or  with  menace  of  life  or  limb.'  The 
term  '  strong  hand  '  is  thus  explained  by 
Ryder,  C.  J.,  in  Rex  v.  Bathurst,  Say.  225: 
'  The  words  manu  forti  are  understood  to  im- 
port something  criminal  in  its  nature,  some- 
thing more  than  is  meant  by  the  words  vi 
et  armis.'  And  Rolle  had  previously  said, 
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(5)  Threats  and  Appearance  of  Violence.  —  When  a  person  entering  on  the 
land  of  another  by  his  behavior  or  speech  gives  those  who  are  in  possession 
just  reason  to  think  that  he  intends  to  take  possession  by  force  if  they  do  not 
give  way  to  him,  his  entry  is  to  be  deemed  forcible,  whether  he  cause  the 
apprehension  of  the  use  of  violence  by  taking  with  him  such  unusual  number 
of  attendants  or  by  arming  himself  in  such  a  manner  as  plainly  to  indicate  a 
design  to  back  his  pretensions  by  force,  or  by  actually  threatening  to  kill, 
maim,  or  beat  those  who  continue  in  possession,  or  by  making  use  of  expres- 
sions plainly  implying  a  purpose  of  using  force  against  those  who  make 
resistance.1 


Styles,  135  :  '  These  words  distinguish  this  kind 
of  entry  from  an  ordinary  trespass  by  entering 
into  another's  land,  which  is  not  so  violent  as 
a  forcible  entry  is  supposed  to  be.'  The  like 
doctrine  was  repeated  by  the  court  in  Rex  v. 
Wilson,  8  T.  R.  361.  In  Rex  v.  Storr,  3  Burr. 
1698,  an  indictment  for  unlawfully  entering  a 
yard  and  digging  the  ground  and  erecting  a 
shed,  and  unlawfully  and  with  force  putting 
out  the  owner  from  the  possession  and  keep- 
ing him  out,  was  quashed,  the  facts  charged 
not  amounting  to  a  forcible  entrv  and  detainer. 
A  distinction  was  recognized  between  the  entry 
into  a  dwelling-house,  and  putting  the  tenant 
out  of  possession,  as  in  Rex  v.  Bathurst,  Say. 
225,  and  the  entry  into  an  uninhabited  inclos- 
ure.  In  Rex  v.  Bake,  3  Burr.  1731,  an  indict- 
ment against  sixteen  persons  for  forcible  entry 
in  breaking  and  entering  with  force  and  arms, 
a  close  not  a  dwelling  house,  and  unlawfully 
and  unjustly  expelling  the  prosecutors  and 
keeping  them  out  of  possession,  was  quashed, 
on  motion,  for  not  showing  sufficient  actual 
force,  violence,  unlawful  assembly,  riot,  or 
other  circumstances."  Butts  v.  Voorhees,  13 
N.  J.  L.  13,  22  Am.  Dec.  489. 

Violence  to  Person  or  Property.  —  In  constru- 
ing the  statutes  of  Florida  and  Iowa,  it  has 
been  decided  that  "  any  circumstances  of 
actual  violence,  or  reasonably  exciting  fear  of 
such  violence,  either  to  person  or  to  property, 
will  be  sufficient  to  constitute  a  forcible  entry." 
Livingston  v.  Webster,  26  Fla.  325,  citing  8 
Am.  and  Eng.  Encyc.  of  Law  (1st  ed.)  107; 
Harrow  v.  Baker,  2  Greene  (Iowa)  201.  See 
also  Greeley  v.  Spratt,  19  Fla.  644. 

1.  Threats  and  Other  Indications  of  Force.  — 
State  v.  Pollok,  4  Ired.  L.  (26  N.  Car.)  305,  42 
Am.  Dec.  140,  per  Daniel,  J.  To  the  same 
effect  are: 

Alabama.  —  McKeen  v.  Nelms,  9  Ala.  507. 

California.  —  Frazier  v.  Hanlon,  5  Cal.  156; 
Watson  v.  Whitney,  23  Cal.  375. 

Georgia.  —  Blackwell  v.  State,  74  Ga.  816. 

Indiana.  — Strong  v.  State,  105  Ind.  1. 

Massachusetts. — Com.  v.  Dudlev,  10  Mass. 
403;  Com.  v.  Shattuck  4  Cush.  (Mass.)  141; 
Saunders  v.  Robinson,  5  Met.  (Mass.)  343. 

Michigan.  — Shaw  v.  Hoffman,  25  Mich.  162; 
Donovan  v.  Chappell,  63  Mich.  685. 

Montana.  —  Wells  v.  Darby,  13  Mont.  504. 
See  also  Sheehy  v.  Flaherty,  8  Mont.  365; 
Febes  v.  Tiernan,  1  Mont.  179. 

New  York.  —  Central  Park  Baptist  Church 
v.  Patterson,  24  Civ.  Pro.  Rep.  (N.  Y.  C.  PI.) 
79,  9  Misc.  Rep.  (N.  Y.)  452;  People  v.  Rick- 
ert,  8  Cow.  (N.  Y.)  226;  Willard  v.  Warren,  17 
Wend.  (N.  Y.)  257. 

North  Carolina.  —  State  v.  Lawson,  98  N. 
Car.  759,  123  N.  Car.  740. 


Pennsylvania.  —  State  v.  Robison,  Add.  (Pa.) 
14;  State  v.  Waddle,  Add.  (Pa.)  41. 

South  Carolina.  —  State  v.  Cargill,  2  Brev. 
(S.  Car.)  445. 

Tennessee.  —  Hopkins  v.  Calloway,  3  Sneed 
(Tenn.)  11. 

Vermont.  —  Foster  v.  Kelsey,  36  Vt.  199,  84 
Am.  Dec.  676. 

West  Virginia.  —  Franklin  v.  Geho,  30  W. 

Va.  27. 

See  also  Edwick  v.  Hawkes,  18  Ch.  Div.  199; 
Buel  v.  Frazier,  38  Cal.  693;  Lissner  v.  State, 
84  Ga.  669,  20  Am.  St.  Rep.  389;  Wood  v.  Phil- 
lips, 43  N.  Y.  152;   Ainsworth  v.  Barry,  35 

Wis.  136. 

Illustrations.  —  Where  the  defendant  and 
four  others,  one  with  a  crowbar,  after  declar- 
ing their  purpose  and  being  forbidden  by  the 
prosecutor,  went  to  a  shop  one  hundred  yards 
away,  and  broke  open  the  door  and  took  pos- 
session, they  were  guilty  of  a  forcible  entry, 
and  this  though  the  prosecutor  had  leased  the 
shop  from  the  defendant,  and  upon  the  expira- 
tion of  the  term,  without  surrendering  the  pos- 
session, had  leased  for  another  term  from  the 
defendant's  cotenant.  State  v.  Davis,  109 
N.  Car.  809. 

Where  a  man  of  superior  strength  gees  to 
the  dwelling  house  of  another  who  is  absent 
at  the  time  of  his  arrival,  and  remains  there 
against  the  will  of  the  wife,  wrangling  with 
her  and  using  insulting  language,  and  then 
the  husband  returns  and  he  still  remains  in 
the  house  though  ordered  out,  and  then  goes 
into  the  yard  with  a  club  in  his  hand,  cursing 
and  making  threats,  this  is  sufficient  to  sup- 
port an  indictment  for  a  forcible  entry  in  the 
presence  of  the  husband,  and  a  detainer. 
State  v.  Caldwell,  2  Jones  L.  (47  N,  Car.)  468. 

D.  had  possession  of  a  mill,  and  S.  in  his 
casual  absence  took  possession  of  it,  fully  pre- 
pared with  arms,  and  manifestly  intending,  if 
necessary,  to  use  them  in  keeping  his  posses- 
sion, and  by  the  force  thus  arrayed  caused  D. 
to  leave  his  premises  and  remain  away;  these 
acts  constituted  a  forcible  entry  and  detainer. 
Holmes  v.  Holloway.  21  Tex.  658. 

Person  Need  Not  Be  "Put  in  Fear."  —  "  To 
constitute  either  offense,  there  must  be  either 
actual  violence  used  or  such  demonstration  of 
force  as  was  calculated  to  intimidate  or  tend 
to  a  breach  of  the  peace.  It  is  not  necessary 
that  the  party  be  actually  "  put  in  fear." 
State  v.  Pearman,  Phil.  L.  (61  N.  Car.1)  371. 
It  is  sufficient  if  there  is  such  a  demonstration 
of  force  as  to  create  a  reasonable  apprehension 
that  the  party  in  possession  must  yield  to 
avoid  a  breach  of  the  peace.  State  v.  Pollok, 
4  Ired.  L.  (26  N.  Car.)  305,  42  Am.  Dec.  140; 
State  v.  Armfield,  5  Ired.  L.  (27  N.  Car.)  207. 
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Forcible  Detainer.  —  And  the  same  circumstances  of  violence  or  terror  which 
will,  make  an  entry  forcible  wilHnake  a  detainer  forcible  also,  and  whoever 
keeps  in  the  house  an  unusual  number  of  people  or  unusual  weapons,  or 
threatens  to  do  some  bodily  hurt  to  the  former  possessor  if  he  dare  to  return, 
shall  be  adjudged  guilty  of  a  forcible  detainer  though  no  attempt  be  made  to 
re-enter.1 

c.  Entry  by  Fraud  or  Stealth.  —  In  some  jurisdictions  the  action  of 
forcible  entry  and  detainer  may  be  maintained  when  the  defendant  has  entered 
upon  the  possession  of  another  by  fraud  or  stealth  as  well  as  by  force  or 
intimidation.2 

d.  Entry  Against  Will  of  the  Possessor.  —  In  a  few  jurisdictions 
it  has  been  decided  that  any  entry  whether  peaceable  or  not  will  support 
an  action  of  forcible  entry  and  detainer  if  it  was  made  against  the  will  of  him 
who  was  in  possession  at  the  time  of  such  entry.3 


Such  demonstration  of  force  may  be  a  "  multi- 
tude "  or  by  weapons.  State  v.  Ray,  10  Ired. 
L.  (32  N.  Car.)  29,  citing  State  v.  Flowers,  2 
Murph.  (6  N.  Car.)  225;  State  v.  Mills,  2  Dev. 
L.  (13  N.  Car.)  555."  State  v.  Davis,  109  N. 
Car.  809;  State  v.  Lawson,  98  N.  Car.  759,  123 
N.  Car.  740. 

Mere  Rudeness  of  Language,  or  slight  demon- 
stration of  force  against  which  ordinary  firm- 
ness is  a  sufficient  protection,  is  not  indictable 
under  the  North  Carolina  statute.  State  v. 
Mills,  104  N.  Car.  905,  17  Am.  St.  Rep.  706, 
citing  State  v.  Covington,  70  N.  Car.  71;  State 
v,  Lloyd,  85  N.  Car.  573. 

Number  Necessary  for  Demonstration  of  Force. 

—  There  may  be  a  demonstration  of  force  by 
less  than  three.  State  v.  McAdden,  71  N.  Car. 
207;  State  v.  Lawson,  123  N.  Car.  740. 

Actual  Assault  Unnecessary.  —  To  constitute  a 
forcible  entry,  or  a  forcible  detainer,  it  is  not 
necessary  that  any  one  should  be  assaulted, 
but  only  that  the  entry  or  the  detainer  should 
be  with  such  numbers  of  persons,  and  show  of 
force,  as  is  calculated  to  deter  the  rightful 
owner  from  sending  the  persons  away  and 
resuming  his  own  possession.  Milner  v.  Mac- 
lean, 2  C.  &  P.  17,  12  E.  C.  L.  5.  To  the 
same  effect  are  Scarlett  v,  Lamarque,  5  Cal. 
63;  O'Callaghan  v.  Booth,  6  Cal.  63. 

A  Display  of  Force  manifesting  an  intention 
to  intimidate  the  party  in  possession,  or  to 
deter  him  from  defending  his  rights,  or  to  ex- 
cite him  to  repel  the  invasion  of  his  posses- 
sion, and  thus  bring  about  a  condition  of 
things  which  the  law  was  intended  to  prevent 
and  punish,  namely,  acts  tending  to  excite  a 
breach  of  the  peace,  is  sufficient.  Ely  v.  Yore, 
71  Cal.  130. 

If  the  Entry  Be  Obtained  by  Stealth  or  Strata- 
gem, or  without  real  violence,  and  the  party 
entering  evinces  his  purpose  in  having  entered 
to  have  been  the  forcible  expulsion  of  the 
party  in  possession,  and  it  is  followed  up  by 
actual  expulsion  by  means  of  personal  threats 
or  violence,  or  superior  force,  it  will  amount 
to  a  forcible  entry.  Seitz  v.  Miles,  16  Mich. 
456;  Willard  v.  Warren,  17  Wend.  (N.  Y.)  257; 
Winterfield  v.  Stauss,  24  Wis.  394. 

1.  Circumstances  Constituting  Forcible  Detainer. 

—  People  v.  Rickert,  8  Cow.  (N.  Y.)  232,  per 
Savage,  C.  J.  To  the  same  effect  are:  Mc- 
Keen  v.  Nelms,  9  Ala.  507;  Strong  v.  State, 
105  Ind.  1;  Brown  v.  Mcjunkin,  99  Ga.  91; 
Foster  v.  Kelsey,  36  Vt.  199,  84  Am.  Dec.  676; 


Winterfield  v.  Stauss,  24  Wis.  394.  See  also 
Dickinson  v.  Maguire,  9  Cal.  47;  Fogarty  v. 
Kelly,  24  Cal.  317. 

2.  Fraud  or  Stealth.  —  Murry  v.  Burris,  6  Da- 
kota 170;  Stephens  v.  McCloy,  36  Iowa  659; 
Emsley  v.  Bennett,  37  Iowa  15;  McCorkle  v. 
Yarrell,  55  Miss.  576;  Parker  v.  Eason,  68 
Miss.  290;  Torrey  v.  Berke,  (S.  Dak.  1898)  76 
N.  W.  Rep.  302.  ■ 

Entry  in  the  Night  Time  or  in  the  Absence  of 
the  Occupant,  followed  by  refusal  to  surrender 
the  premises  for  five  days,  constitutes  forcible 
entry  and  detainer  under  the  California  Act  of 
1866.  Randall  v.  Falkner,  41  Cal.  242;  Las- 
serot  v.  Gamble,  (Cal.  1896)  46  Pac.  Rep.  917. 
And  under  this  statute  it  is  not  necessary  to 
show  that  the  defendant  took  or  held  posses- 
sion by  force  or  threats  of  force.  Treat  v.  For- 
syth, 40  Cal.  484;  Giddings  v.  '76  Land,  etc., 
Co.,  83  Cal.  96. 

3.  Actual  Force  Unnecessary — Illinois.  —  At- 
kinson v.  Lester,  2  111.  407;  Croff  v.  Ballinger, 
18  111.  201,  65  Am.  Dec.  735;  Reeder  v.  Purdy, 
41  111.  279;  Smith  v.  Hoag,  45  111.  250;  Doty 
v.  Burdick,  83  111.  473;  Phelps  -v.  Randolph, 
147  111.  335;  Coverdale  v.  Curry,  48  111. 
App.  213;  Roberts  v.  McEwen,  81  111.  App. 
413- 

Missouri.  —  Warren  v.  Ritter,  ir  Mo.  354; 
Walter  v.  Cathcart,  18  Mo.  256;  Krevet  v. 
Meyer,  24  Mo.  107;  Dennison  v.  Smith,  26  Mo. 
487;  Wunsch  v.  Gretel,  26  Mo.  580;  McCart- 
ney v.  Auer,  50  Mo.  395;  De  Graw  v.  Prior,  53 
Mo.  313;  Emerson  v.  Sturgeon,  59  Mo.  404; 
Willis  v.  Stevens,  24  Mo.  App.  494;  Oakes  v. 
Aldridge,  46  Mo.  App.  11;  Wylie  v.  Waddell, 
52  Mo.  App.  226;  State  v.  Vansickle,  57  Mo. 
App.  611,  distinguishing  State  v.  Richards,  15 
Mo.  App.  333.  See  also  Richards  v.  Smith,  47 
Mo.  App.  619. 

Forcible  Entry  by  One  Entitled  to  Possession  — 
Illinois  Doctrine.  —  It  has  been  decided  in  sev- 
eral cases  in  Illinois,  following  Ft.  Dearborn 
Lodge  No.  214  v.  Klein,  115  111.  177,  which 
was  not  in  fact  an  action  of  forcible  entry  and 
detainer  but  one  of  trespass  quare  clausum 
fregit,  that  a  person  entitled  to  the  possession 
of  land  might  make  a  peaceable  entry  thereon 
without  being  liable  to  an  action  of  forcible 
entry  and  detainer.  Lee  v.  Mound  Station, 
118  111.  304;  Riley  v.  People,  29  111.  App.  139; 
Brooke  v.  O'Boyle,  27  111.  App.  384;  Bloom- 
ington  v.  Brophy,  32  111.  App.  400;  Harding 
v.  Sandy,  43  111.  App.  442.  See  also  Parrott 
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e.  Actions  Without  Force.  —  Since  a  person,  though  entitled  to  the 
immediate  possession  of  land,  cannot  resort  to  force  to  obtain  it,  but  must 
invoke  a  legal  remedy,  and  since  the  common-law  remedies  were  dilatory  in 
their  nature,  subjecting  such  person  to  inconvenience  and  injury,  summary 
remedies  have  been  provided  by  statute  in  many  jurisdictions  for  the  benefit 
of  landlords  and  others  entitled  to  the  immediate  possession  through  con- 
tractual or  legal  relations.  In  these  actions  it  is  not  necessary  to  show  that 
any  force  was  employed  by  the  defendant  in  obtaining  or  retaining  possession. 
Such  actions  are  generally  denominated  actions  of  unlawful  detainer,  though  in 
some  jurisdictions  they  are  provided  for  under  the  title  of  forcible  entry  and 
detainer  without  any  special  designation.1 


v.  Hodgson,  46  111.  App.  230;  Gage  v.  Hamp- 
ton, 127  111.  87. 

But  according  to  the  later  decisions  this  is 
not  the  true  rule,  and  if  one  who  is  entitled  to 
the  possession  makes  even  a  peaceable  entry 
he  becomes  liable  to  this  action.  Phelps  v. 
Randolph,  147  111.  335,  in  which  it  is  said  that 
the  remarks  in  Ft.  Dearborn  Lodge  No.  214  v. 
Klein,  115  111.  190,  in  so  far  as  they  relate  to 
the  construction  of  the  statute  of  forcible  en- 
try and  detainer,  are  obiter  dicta.  See  also 
Thomasson  v.  Wilson,  146  111.  384,  affirming 
46  111.  App.  398;  Pederson  v.  Cline,  27  111. 
App.  249. 

Kentucky  Doctrine  —  Forcible  Entry.  —  In 
Kentucky,  it  has  been  decided  in  several 
cases  that  the  Kentucky  statute  of  1810  applies 
not  only  to  entries  with  actual  force  but  also 
to  entries  without  such  force  but  against  the 
will  of  the  person  in  actual  possession  at  the 
time  of  the  entry.  Swartzwelder  v.  U.  S. 
Bank,  1  J.  J.  Marsh.  (Ky.)  38;  Tribble  v. 
Frame,  7  J.  J.  Marsh.  (Ky.)  599,  23  Am.  Dec. 
439;  Brumfield  v.  Reynolds,  4  Bibb  (Ky.)  388; 
Henry  v.  Clark,  4  Bibb  (Ky.)  426;  Chiles  v. 
Stephens,  3  A.  K.  Marsh.  (Ky.)  340;  Yeates  v. 
Allin,  2  Dana  (Ky.)  134;  Smith  v.  Morrow,  5 
Litt.  (Ky.)  2to. 

Under  the  Civil  Code  of  Kentucky,  sec.  452, 
"  a  forcible  entry  is  (1)  an  entry  without  the 
consent  of  the  person  having  the  actual  posses- 
sion ;  (2)  as  to  a  landlord,  an  entry  upon  the 
possession  of  his  tenant  at  will  or  by  suffer- 
ance, whether  with  or  without  the  tenant's 
consent."  Dills  v.  Justice,  (Ky.  1888)  9  S.  W. 
Rep.  290.  See  also  Taylor  v.  Monohan,  8 
Bush  (Ky.)  238. 

It  has  been  said,  however,  that  "  every  un- 
lawful entry  upon  the  possession  of  another 
person  will  not  authorize,  because  it  may  not 
require  for  its  redress,  a  resort  to  the  remedy 
provided  bv  the  statute.  It  is  only  where  an 
entry  has  the  effect  of  divesting  a  previous 
possession,  and  a  restitution  becomes  necessary 
for  the  redress  of  the  injury,  that  a  writ  of 
forcible  entry  or  detainer  can  be  maintained." 
Grughler  v.  Wheeler,  12  B.  Mon.  (Ky.)  183. 

Forcible  Detainer.  —  To  constitute  a  forcible 
detainer,  there  must  be  actual  force  with 
strong  hand,  except  in  the  case  where  the  par- 
ties stand  in  the  relation  of  landlord  and  ten- 
ant. In  that  case,  if  the  tenant  refuses  to 
deliver  up  the  possession  of  the  demised  prem- 
ises after  the  expiration  of  his  lease,  by  con- 
struction of  law,  it  amounts  to  a  forcible 
detainer,  but  in  no  other  case  will  construct- 
ive force  constitute  a  forcible  detainer.  Cam- 
mack  v.  Macy,  3   A.  K.  Marsh.  (Ky.)  296; 
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Allison  v.  Thompson,  1  Litt.  (Ky.)  32;  Ewing 
v.  Bowling,  2  A.  K.  Marsh.  (Ky.)  35.  See  also 
Reed  v.  Rawson,  2  Litt.  (Ky.)  189. 

Tennessee  Doctrine.  —  In  order  to  maintain 
the  action  of  forcible  entry  and  detainer,  it  is 
not  necessary  that  actual  force  should  be  shown. 
The  law  implies  force  in  every  unauthorized 
entry  upon  the  premises  of  which  another 
is  in  the  peaceable  possession,  and  in  every 
unauthorized  obstruction  of  such  possession. 
Thus,  the  action  may  be  maintained  where  it 
appeared  that  the  plaintiff  was  in  the  peaceablf 
possession  of  the  premises  and  had  erected  an 
inclosure  thereon,  and  the  defendant,  against 
the  willand  in  spite  of  the  remonstrances  of 
the  plaintiff,  came  upon  the  premises  and 
erected  an  inclosure  around  that  of  the  plain- 
tiff, although  he  did  not  remove  any  part  of 
the  plaintiff's  inclosure,  or  otherwise  disturb  it. 
Gass  v.  Newman,  1  Head  (Tenn.)  136. 
Compare  Hopkins  v.  Calloway,  3  Sneed 
(Tenn.)  11. 

1.  Unlawful  Detainer  —  Alabama.  —  Botts  r. 
Armstrong,  8  Port.  (Ala.)  57;  Barefoot  v. 
Wall,  108  Ala.  327. 

Arkansas.  —  McGuire  v.  Cook,  13  Ark.  448; 
Keller  v.  Henry,  24  Ark.  575;  Johnson  v.  West, 
41  Ark.  535;  Winkler  v.  Massengill,  (Ark.  1899) 
49  S.  W.  Rep.  494. 

California.  —  Caulfield  v.  Stevens,  28  Cal. 
118;  Brummagim  v.  Spencer,  29  Cal.  662. 

Colorado.  —  Keller  v.  Klopfer,  3  Colo.  132. 

Connecticut.  —  Mason  v.  Hawes,  52  Conn.  12, 
52  Am.  Rep.  552. 

Illinois. — Jackson  v.  Warren,  32  111.  331; 
Cairo,  etc.,  R.  Co.  v.  Wiggins  Ferry  Co.,  82 
111.  230;  Thomasson  v.  Wilson,  146  III.  384; 
Mueller  v.  Newell,  29  111.  App.  192. 

Indiana. — Judy  v.  Citizen,  101  Ind.  18. 

Kansas.  —  Waite  v.  Teeters,  36  Kan.  604. 

Kentucky.  —  Allison  v.  Thompson,  I  Litt. 
(Ky.)  32;  Reed  v.  Rawson,  2  Litt.  (Ky.)  189: 
Ewing  v.  Bowling,  2  A.  K.  Marsh.  (Ky.)  35; 
Cammack  v.  Macy,  3  A.  K.  Marsh.  (Ky.)  296; 
Elms  v.  Randall,  2  Dana  (Ky.)  100;  Herndon 
v.  Bascom,  S  Dana(Ky.)  113;  Taylor  v.  Mono- 
han, 8  Bush.  (Ky.)  238. 

Maine.  —  Dunning  v.  Finson.  46  Me.  546. 

Massachusetts.  —  Hildreth  v.  Conant,  10  Met. 
(Mass.)  298. 

Michigan.  —  Moody  v.  Seaman,  46  Mich. 
74- 

Missouri.  —  Pentz  v.  Kuester,  41  Mo.  447. 
New    York.  —  Sims  v.   Humphrey,  4  Deii. 
(N.  Y.)  185. 

North  Carolina.  —  McComts  v.  Wallace,  66 
N.  Car.  481. 

Ohio.  —  Yager  v.  Wilber,  8  Ohio  399. 
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Persons  in  Privity  with  the  Tenant.  —  Generally  under  statutes  giving  the  landlord 
an  action  of  forcible  detainer  against  his  tenant  holding  over,  the  landlord 
may  bring  the  action  not  only  against  the  tenant  but  against  any  person  in 
possession  by,  through,  or  under  such  tenant.1 

Eolation  of  Landlord  and  Tenant  Necessary.  —  Under  some  statutes,  in  order  that  an 


Oregon.  —  Rosenblat  v.  Perkins,  18  Oregon 
156. 

Virginia.  —  Corbett  v.  Nutt,  18  Gratt.  (Va.) 
624. 

Wisconsin.  —  Winterfield  v.  Stauss,  24  Wis. 
394.    And  see  the  title  Landlord  and  Tenant. 

Controversy  as  to  Ownership  of  Land.  —  Where 
there  is  a  controversy  as  to  the  ownership  of 
real  estate,  and  a  tenant  is  in  possession  under 
one  claiming  to  be  the  owner,  a  third  party 
who  has  had  no  prior  possession  of  the  prem- 
ises, but  who  claims  adversely  to  the  landlord 
of  the  tenant,  cannot  maintain  an  action  of 
forcible  entry  and  detainer  against  such  ten- 
ant until  he  has  established  his  right  in  a 
court  of  competent  jurisdiction.  Comstock  v. 
Cole,  28  Neb.  470. 

The  Lessor's  Mortgagee  cannot  bring  forcible 
■entry  and  detainer  against  the  lessee  after  the 
termination  of  the  lease.  Tilleny  v.  Knob- 
lauch, (Minn.  1898)  75  N.  W.  Rep.  1039. 

Landlord's  Assignee.  —  The  action  of  unlaw- 
ful detainer  may  be  brought  by  the  assignee 
of  the  landlord  against  the  tenant  holding 
over.    Olds  v.  Conger,  1  Okla.  232. 

Tenant's  Ownership  of  Building  on  Premises.  — 
The  fact  that  a  tenant  owns  and  occupies  a 
building  situated  on  the  leased  land  gives  him 
no  right  to  unlawfully  detain  or  to  withhold 
restitution  of  the  latter,  on  his  failure  to  pay 
rent.  Lloyd  v.  Secord,  61  Minn.  448.  See  also 
Connolly  v.  Giddings,  24  Neb.  131. 

The  Fact  that  the  Premise3  Are  Eented  for  Im- 
moral Purposes  constitutes  no  defense  to  a  pro- 
ceeding in  forcible  detainer,  which  is  rather 
in  disaffirmance  of  any  intention  to  devote 
the  premises  to  improper  purposes.  Toby  v. 
Schultz,  51  111.  App.  487.  To  the  same  effect 
is  Murat  v.  Micaud,  (Tex.  Civ.  App.  1894)  25 
S.  W.  Rep.  312. 

Passing  of  Landlord's  Site  a  Defense.  —  Under 
the  Missouri  statute  the  tenant  may  defeat  an 
action  for  unlawful  detainer  brought  by  the 
landlord  after  the  expiration  of  the  lease,  by 
proof  that  since  the  execution  of  the  lease 
the  title  has  passed  away  from  the  landlord  to 
some  other  party  to  whom  the  tenant  has  at- 
torned. Lehnen  v.  Dickson,  148  U.  S.  71; 
Pentz  v.  Kuester,  41  Mo.  447. 

Evidence.  —  In  an  action  of  unlawful  detainer 
brought  by  a  corporation  against  its  ex- 
treasurer  for  possession  of  a  house  and  lot 
allowed  him  as  residence  whilst  in  office  as 
part  of  the  emoluments,  the  records  of  the  cor- 
poration are  admissible  as  evidence  to  show 
the  arrangements  made  between  the  parties. 
Frazier  v.  Virginia  Military  Institute,  81 
Va.  59. 

Land  Leased  to  Several  Tenants.  —  Under 
Rev.  Stat.  111.,  §  15,  c.  57,  where  there  has 
been  one  lease  for  the  whole  of  certain 
premises  and  the  actual  possession  thereof  at 
the  commencement  of  the  suit  is  in  severalty, 
while  all  the  different  occupants  may  be  joined 
in  one  suit,  yet  the  recovery  against  them  must 


be  several  according  to  their  actual  holdings. 
Humphreville  v.  Davis,  27  111.  App.  142. 

Grantees.  —  In  Illinois  the  grantee  may  bring 
his  action  against  the  grantor  in  possession. 
Muller  v.  Balke,  167  111.  150,  affirming  68  111. 
App.  587;  Palmer  v.  Frank,  169  111.  90,  affirm- 
ing 69  111.  App.  472;  Peters  v.  Balke,  170  111. 
304. 

Alabama  Statute.  —  The  Alabama  Revised 
Code,  section  3300,  describes  an  unlawful  de- 
tainer to  be  "  where  one  who  has  lawfully  en- 
tered into  possession  of  lands  or  tenements, 
after  the  termination  of  his  possessory  interest 
refuses  on  demand  in  writing  to  deliver  the 
possession  thereof  to  any  one  lawfully  entitled 
thereto,  his  agent  or  attorney."  Ware  v.  War- 
wick, 48  Ala.  295;  Lomax  v.  Spear,  51  Ala.  532. 

Florida  Statute.  —  One  turned  out  or  deprived 
of  his  possession  is  given  a  recovery  of  pos- 
session by  the  statute,  where  another  who  has 
entered  both  lawfully  and  peaceably  holds  over 
after  the  expiration  of  his  right  and  against 
the  consent  of  the  party  entitled  to  possession. 
Cases  of  this  class  are  cases  of  unlawful  de- 
tainer as  distinguished  from  unlawful  en- 
tries. In  the  one  the  initial  wrong  is  in  the 
entry;  in  the  other  it  is  in  the  detention. 
Liddon  v.  Hodnett,  S2  Fla.  271. 

Missouri  Statute.  —  To  maintain  an  action  of 
unlawful  detainer  under  the  Missouri  statute 
of  1855,  it  is  necessary  that  the  plaintiff  should 
once  have  been  in  the  lawful  possession  of  the 
premises.  Wood  v.  Dalton,  26  Mo.  581; 
Blount  v.  Winright,  7  Mo.  50;  Hatfield  v. 
Wallace,  7  Mo.  112;  Holland  v.  Reed,  11  Mo. 
605;  Picot  ?'.  Masterson,  12  Mo.  303. 

1.  Action  Against  All  Persons  Holding  under 
Tenant — Alabama. — Giddens  v.  Bowling,  92 
Ala.  586;  Dumas  v.  Hunter,  25  Ala.  711; 
Clark  v.  Stringfellow,  4  Ala.  353;  Snoddy  v. 
Watt,  9  Ala.  609;  McGonegal  v.  Walker,  23 
Ala.  368. 

Arkansas.  —  Winkler  v.  Massengill,  (Ark. 
1899)  49  S.  W.  Rep.  494. 

California.  —  Schilling  v.  Holmes,  23  Cal. 
227;  Iburg  v.  Fitch,  57  Cal.  189;  Martel  v. 
Meehan,  63  Cal.  47;  Pardee  v.  Gray,  66  Cal. 
524. 

Illinois.  —  Fusselman  v.  Worthington,  14  111. 
135;  Clark  v.  Barker,  44  111.  349;  Reed  v. 
Hawley,  45  111.  40;  Patchell  v.  Johnston,  64 
111.  305;  Cox  v.  Cunningham,  77  111.  545;  Doty 
v.  Burdick,  83  111.  473;  Thomasson  v.  Wilson, 
146  111.  384,  affirming  46  111.  App.  398;  Ragor 
v.  McKay,  44  111.  App.  79. 

Kentucky.  ■ —  Fogle  v.  Chaney,  12  B.  Mon. 
(Ky.)  138;  Brubaker  v.  Poage,  1  T.  B.  Mon. 
(Ky.)  123;  Harrison  v.  Marshall,  4  Bibb  (Ky.) 
524;  Elms  v.  Randall.  2  Dana  (Ky.)  too. 

Massachusetts.  —  Hildreth  v.  Conant,  10  Met. 
(Mass.)  298. 

Minnesota.  —  Bagley  v.  Sternberg,  34  Minn. 
470. 

Nebraska.  —  Blachford  v.  Frenzer,  44  Neb. 
829. 
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action  of  unlawful  detainer  may  be  maintained,  the  relation  of  landlord  and 
tenant  must  exist  between  the  plaintiff  and  the  defendant.1 

Purchasers  at  Judicial  and  Mortgage  Sales.  —  In  some  jurisdictions  purchasers  of 

land  sold  by  order  of  court  or  under  a  mortgage  may  bring  an  action  to 
recover  the  possession  against  persons  holding  over.2 

IV.  Against  Whom  Brought  —  1.  In  General.  —  The  general  rule  is  that 
the  action  should  be  brought  against  the  person  who  is  in  the  actual  possession 
of  the  premises  entered  upon  or  detained  at  the  time  when  the  action  is 
brought.3 

of  landlord  and  tenant  must  exist  between  the 
plaintiff  and  defendant.  A  mortgagee,  or  pur- 
chaser under  the  mortgage,  having  only  a 
right  of  possession,  cannot  maintain  the 
action.    Necklace  v.  West,  33  Ark.  682. 

Lessee  of  Landlord.  —  An  action  of  unlawful 
detainer  is  not  confined  to  one  standing  in  the 
relation  of  a  landlord  to  the  person  proceeded 
against,  but  may  be  brought  by  a  lessee  of  the 
landlord  against  a  prior  lessee  holding  over 
after  his  term  has  expired.  Burton  v.  Rohr- 
beck,  30  Minn.  393. 

Not  Necessary  in  Alabama.  —  The  relation  of 
landlord  and  tenant  between  the  parties  is  not 
indispensable  to  the  maintenance  of  an  action 
of  forcible  detainer  under  the  Alabama  Re- 
vised Code,  section  3300.  Spear  v.  Lomax,  42 
Ala.  576;  Hightower  v.  Fitzpatrick,  42  Ala. 
597- 

2.  Purchasers  at  Judicial  or  Mortgage  Sales.  — 

Jackson  v.  Warren,  32  111.  331;  Pensoneau  ;-. 
Heinrich,  54  111.  271;  Rice  v.  Brown,  77  III. 
549;  Davis  v.  Hamilton,  53  III.  App.  94;  John- 
son v.  Baker,  38  111.  98,  87  Am.  Dec.  293;  Kep- 
ley  v.  Luke,  106  111.  395,  reversing  10  111.  App. 
403;  Kratz  z>.  Buck,  in  111.  40;  NKTlwain  v. 
Karstens,  152  111.  135;  Peters  v.  Balke,  170  111. 
304;  Wheelan  v.  Fish,  2  111.  App.  447;  Nichol- 
son v.  Walker,  4  111.  App.  404;  Barnett  *. 
Trainor,  50  111.  App.  420;  Dowling  v.  Han- 
nant,  78  Mich.  115;  Gage  v.  Sanborn,  106 
Mich.  269. 

The  action  of  forcible  detainer  lies  in  favor 
of  a  purchaser  at  sheriff's  sale,  made  under  a 
decree  in  chancery.    Barto  v.  Abbe,  16  Ohio 

408. 

Against  Tenant  of  Defendant  in  Execution.  — 

Under  section  4461  of  the  Mississippi  Code  of 
1892,  a  purchaser  cf  land  at  an  execution  sale 
may  maintain  the  action  of  unlawful  entry  and 
detainer  against  the  tenants  of  the  defendant 
in  execution,  the  purchaser  at  execution  being 
an  assign  of  the  defendant  in  execution,  within 
the  meaning  of  the  statute.  Glenn  v.  Cald- 
well, 74  Miss.  49. 

The  Act  of  1822,  in  relation  to  the  proceed- 
ing of  unlawful  detainer  (Hutch.  Code.  S13, 
art.  7,  §  3),  does  not  apply  to  the  case  of  & 
vendee  at  execution  sale,  where  the  party  in 
possession  of  the  premises,  or  those  under 
whom  he  claims,  did  not  come  into  the  pos- 
session originally  as  tenants  to  the  defendant 
in  the  execution.  Cummingst'.  Kilpatrick,  23 
Miss.  106. 

3.  Person  in  Possession.  —  Rice  v.  Brown,  77 
111.  549;  Murphy  v.  Dwyer.  11  111.  App.  246; 
Hersey  v.  Westover,  n  111.  App.  197;  Bow- 
man v.  Mehring,  34  111.  App.  389;  Link  v. 
Harrington,  23  Mo.  App.  429;  Armstrong  v. 
Hendrick,  67  Mo.  542.  See  also  Scott  r. 
Allenbaugh,  50  Mo.  App.  130. 
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1.  Confined  to  Actions  Between  Landlord  and 
Tenant  —  Arkansas.  — Bradley  v.  Hume,  18 
Ark.  284;  Frank  v.  Hedrick,  18  Ark.  304; 
Smith  v.  Laffery,  27  Ark.  46;  Dortch  v.  Rob- 
inson, 31  Ark.  296;  Necklace  v.  West,  33  Ark. 
682;  Mason  v.  Delancy,  44  Ark.  444. 

California.  — Johnson  v.  Chely,  43  Cal.  299; 
Steinback  v.  Krone,  36  Cal.  303. 

Indian  Territory .  —  Sanders  v.  Thornton, 
(Indian  Ter.  1899)  48  S.  W.  Rep.  1015.  See 
also  McCauley  v.  Hazlewood,  59  Fed.  Rep. 
877;  Hardy  v.  Ketchum,  67  Fed.  Rep.  282. 

Kentucky.  —  Hay  v.  Connelly,  1  A.  K. 
Marsh.  (Ky.)  393;  Morris  v.  Bowles,  1  Dana 
(Ky.)  97;  Sullivan  v.  F.nders,  3  Dana  (Ky.)  66; 
Powers  v.  Sutherland,  1  Duv.  (Ky.)  152; 
Goldsberry  v.  Bishop,  2  Duv.  (Ky.)  143:  Nor- 
ton v.  Sanders,  7  J.  J.  Marsh.  (Ky.)  12;  Reeder 
v.  Bell,  7  Bush(Ky.)  255;  Taylor  v.  Monohan, 
8  Bush  (Ky.)  238. 

Minnesota.  —  Pioneer  Sav.,  etc.,  Co.  v.  Pow- 
ers, 47  Minn.  269. 

Wisconsin.  —  Winterfield  v.  Stauss,  24  Wis. 
394;  Carter  v.  Van  Dorn,  36  Wis.  289;  Night- 
ingale v.  Barens,  47  Wis.  389. 

Purchaser  of  Reversion.  —  The  purchaser  of 
the  legal  title  to  the  reversion  may  maintain  a 
warrant  for  a  forcible  detainer  against  the 
tenant  of  his  vendor  who  holds  after  the  sale 
of  the  reversion  and  refuses  on  proper  demand 
to  make  restitution  to  the  purchaser.  Hern- 
don  v.  Bascom,  8  Dana  (Ky.)  113.  See  also 
Mason  v.  Bascom,  3  B.  Mon.  (Ky.)  269. 

Under  the  Arkansas  statute  in  force  in  1857, 
an  action  of  forcible  detainer  will  lie  at  the 
suit  of  a  purchaser  of  land  which  at  the  time 
of  the  purchase  was  in  the  possession  of  a  ten- 
ant under  a  lease  from  the  vendor,  upon  de- 
mand after  the  expiration  of  the  term  for 
which  it  was  leased,  although  the  purchaser 
has  never  been  in  actual  possession  of  the 
land.  Bradley  v.  Hume,  18  Ark.  284,  modify- 
ing McGuire  v.  Cook,  13  Ark.  449,  followed  in 
Frank  r.  Hedrick,  18  Ark.  304;  Halliburton  v. 
Sumner,  27  Ark.  460. 

Vendee  to  Pay  Rent  upon  Failure  to  Pay  Pur- 
chase Price.  —  When,  in  a  contract  of  sale  of 
land  there  is  annexed  to  the  obligation  of  the 
vendor  to  convey,  a  stipulation  that  upon  the 
failure  of  the  vendee  to  pay  at  maturity  he 
shall  pay  rent  for  the  land,  the  parties  become 
landlord  and  tenant  instead  of  vendor  and 
vendee,  upon  the  failure  of  the  vendee  to  pay 
as  agreed;  and  the  vendee  may,  after  due  no- 
tice to  quit,  be  ejected  by  an  action  of  unlaw- 
ful detainer  at  the  suit  of  the  vendor,  or  of  a 
purchaser  under  lien.  Ish  v.  Morgan,  48  Ark. 
413- 

Mortgagee  Cannot  Bring  Action.  —  The  action 
of  unlawful  detainer  cannot  be  maintained  on 
the  mere  right  of  possession,  but  the  relation 


Against  Whom  Brought. 


AND  DE  TA INER.      Possession  under  Judicial  Process . 


One  Coming  In  under  Person  Liable,  —  Probably  the  action  of  forcible  entry  and 
detainer  might  lie  against  any  person  going  in  under  the  person  who  had 
made  a  forcible  entry  collusively;  with  knowledge  of  such  force  and  for  the 
purpose  of  availing  himself  of  it,  because  such  person  might  well  be  considered 
as  himself  committing  a  forcible  entry.1  But  it  does  not  seem  that  one  taking 
possession  in  good  faith  and  in  violence  of  no  law  is  liable  to  be  turned  out  by 
this  summary  remedy  because  the  person  from  whom  he  obtained  possession 
may  years  before  have  made  an  entry  by  force.3 

2  One  in  Possession  by  Agent.  —  One  who  is  in  possession  by  an  agent  may 
be  a  proper  party  defendant  in  this  action.3  And  the  action  may  be  brought 
against  the  agent  also,  since  one  guilty  of  a  forcible  entry  or  unlawful  detainer 
is&guilty  of  a  tort,  and  it  has  never  been  questioned  that  an  agent  is  personally 
liable  for  his  actual  torts.4 

3.  Vendee  under  Contract  to  Purchase.  — An  action  of  unlawful  detainer  can- 
not be  brought  against  one  claiming  the  premises  in  question  under  a  contract 
to  purchase.5  - 

4.  One  in  Possession  under  Judicial  Process.  —  As  a  rule  the  action  will  not  He 
against  one  who  has  been  put  into  possession  by  an  officer  who  was  in  good 
faith  executing  a  legal  process.6    But  it  has  been  held  that  the  action  may  be 

of  the  writ  of  restitution  by  transferring  the 
possession  of  the  premises  to  a  stranger. 
Fremont  v.  Crippen,  10  Cal.  212,  70  Am.  Dec. 


Illustrations.  —  A  person  for  ten  or  more 
years  carried  on  the  business  of  making  and 
selling  abstracts  of  title  and  kept  continuously 
in  the  office  of  the  recorder  of  deeds  of  S. 
county,  a  desk,  chairs,  bookcase,  and  abstract 
books  of  his  own,  used  in  his  said  business. 
He  spent  most  of  his  time  there  when  said 
office  was  open,  making  and  selling  abstracts 
for  profit.  He  there  received  orders  for  work, 
met  his  clients,  and  being  a  notary  public, 
prepared  conveyances  and  took  and  certified 
acknowledgments.  He  had,  however,  no  key 
to  that  office,  nor  any  special  arrangements 
with  the  recorder  for  such  occupation  of  it. 
It  was  held  that  he  had  such  actual  possession 
of  the  office  as  made  him  liable  as  a  party 
defendant  in  an  action  of  forcible  entry  and 
detainer.  Hardin  v.  Sangamon  County,  71 
111.  App.  103. 

Although  one  who  contracted  to  erect  a 
building  for  another  on  the  land  of  the  latter 
was  in  the  peaceable  occupancy  of  the  prem- 
ises for  that  purpose,  yet  if  he  asserts  and 
maintains  possession  to  the  exclusion  of  the 
owner,  he  may  be  removed  and  fined,  under 
Wisconsin  Rev.  Stat.,  §  3360.  Platteville  v. 
Bell,  66  Wis.  326. 

Illinois  Statute.  —  In  Illinois  it  is  provided  by 
statute  that  the  purchaser  of  land  sold  under 
a  judgment  or  decree  of  court,  or  a  power  of 
sale  in  a  deed  or  mortgage,  may  bring  an 
action  of  unlawful  detainer  against  the  party 
defendant  to  such  judgment  or  decree,  or  the 
party  who  executed  such  mortgage  or  deed  of 
trust,  upon  his  refusal  after  demand  to  de- 
liver the  possession  to  such  purchaser.  Frazier 
v.  Gates,  61  111.  180;  Rice  v.  Brown,  77  111.  549; 
Merrin  v.  Lewis,  90  111.  505;  Preston  v.  Zahl, 
4  111.  App.  423;  Lehman  v.  Whittington,  8 
111.  App.  374;  Kingsbury  v.  Perkins,  15  111. 
App.  240;  Davis  v.  Hamilton,  53  111.  App.  94; 
Sturtzum  v.  Sennott,  41  111.  App.  496.  See 
also  Dickason  v.  Dawson,  85  111.  53.  And  see 
supra,  this  title,  The  Posscssio?i  Necessary. 

Transfer  of  Possession  to  a  Stranger.  —  The  de- 
fendant in  an  action  of  forcible  entry  and  de- 
tainer cannot  after  j  udgment  prevent  execution 
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711. 

1.  Clark  v.  Barker,  44  111.  349- 

2.  Clark  v.  Barker  44  111.  349-  See  also 
Kennedy  v.  Hamer,  19  Cal.  374;  Ballance  v. 
Curtenius,  8  111.  449- 

3.  Possession  of  Agent  Sufficient.  —  Minturn  v. 
Burr,  16  Cal.  107;  Tuttle  v.  Davis,  48  Mo. 
App.  9.  See  also  Evill  v.  Convvell,  2  Blackf. 
(Ind.)  134,  18  Am.  Dec.  138. 

4.  Agent  Liable.  —  Luling  v.  Sheppard,  112 
Ala.  58S. 

5.  No  Action  Against  Vendee  under  Contract  to 
Purchase. —  Mounger  v.  Burks,  17  Ala.  48; 
Brown  v.  Beatty,  76  Ala.  250;  Mason  v. 
Delancy,  44  Ark.  444;  Ish  v.  Morgan,  48  Ark. 
413;  Keller  v.  Klopfer,  3  Colo.  132;  Hall  v. 
JacKson,  77  Iowa  201;  Reeder  v.  Bell,  7  Bush 
(Ky.)  255;  Jack  v.  Carneal,  2  A.  K.  Marsh. 
(Ky.)  518;  Hay  v.  Connelly,  1  A.  K.  Marsh. 
(Ky.)  393;  Ragsdale  v.  Phelps,  90  Mo.  346; 
Young  v.  Ingle,  14  Mo.  426;  Pettit  v.  Black, 
13  Neb.  154;  Streeter  v.  Rolph,  13  Neb.  390; 
Chicago,  etc.,  R.  Co.  v.  Skupa,  16  Neb.  341; 
Dawson  v.  Dawson,  17  Neb.  671;  Grohousky 
v.  Long,  20  Neb.  362;  Worthington  v.  Woods, 

22  Neb.'  230;  Malloy  v.  Malloy,  24  Neb.  ^66; 
Rosenberger'  v.  Bowen,  84  Va.  675.  See  also 
Oleson  v.  Hendrickson,  12  Iowa  222. 

In  Illinois,  it  is  otherwise  by  statute.  Wil- 
burn  v.  Haines,  53  HI.  207;  Monsen  v.  Ste- 
vens, 56  111.  335;  Lesher  v.  Sherwin,  86  111. 
420.  '  See  also  West  v.  Frederick,  62  111.  191. 

6.  Effect  of  Possession  under  Legal  Process.  — 
Thompson  v.  Smith,  28  Cal.  532;  Janson  v. 
Brooks,  29  Cal.  214,  {distinguishing  Chiles  v. 
Stephens,  1  A.  K.  Marsh.  (Ky.)  333);  Sewell 
v.  State,  61  Ga.  496;  Vess  v.  State,  93  Ind. 
211;  Scott  v.  Newsom,  4  Sneed  (Tenn.)  457. 
Queere,  in  Kennedy  v.  Hamer,  19  Cal.  374. 
Compare  Chambers  v.  Collier,  4  Ga.  103;  Stark 
v.  Billings,  15  Fla.  318;  Hubner  v.  Feige,  90 
111.  208. 

Liability  of  Sheriff.  —  In  Link  v.  Harrington, 

23  Mo.  App.  429,  it  was  held  that  a  sheriff  in 
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Notice  to  Quit,  etc. 


brought  under  a  valid  writ  where  the  party  ousted  was  a  stranger  to  the  suit 
and  to  the  possession  of  the  defendant  therein.1 

5.  Licensee.  —  Forcible  entry  and  detainer  may  be  brought  against  a  licensee 
in  possession  after  notice  of  revocation  of  the  license  has  been  given.2 

6.  Husband  and  Wife.  — The  action  of  forcible  entry  and  detainer  is  purely 
a  possessory  action,  and  in  a  case  of  a  joint  occupancy  of  premises  by  husband 
and  wife,  the  husband  is  as  a  general  rule  the  only  proper  party  defendant. 
The  wife  generally  is  not  in  joint  possession  with  the  husband  because  she  is 
there  and  is  neither  a  necessary  party  plaintiff  to  vindicate  nor  a  necessary 
party  defendant  to  defend  the  possession.3  And  though  it  appears  that  the 
wife  was  the  active  participant  in  making  the  wrongful  entry,  if  there  is  enough 
in  the  proof  to  justify  the  conclusion  that  the  husband  had  advised  and  con- 
sented to  the  proceeding,  if  he  had  not  expressly  directed  it,  he  is  the  proper 
party  defendant.'1 

Where  the  Possession  Is  the  Wife's.  —  Where,  however,  the  possession  is  the  wife's 
and  not  the  husband's,  the  action  should  be  brought  against  her  as  well  as 
against  him.5 

Wife  Sole  Trader.  —  Where  the  principal  defendant  was  a  married  woman, 
doing  business  as  a  sole  trader,  it  was  held  that  it  was  proper  to  join  her  hus- 
band as  a  party  defendant.6 

7.  Owner  of  Premises.  —  As  has  been  already  stated,  title  is  not  involved  in 
this  action,  and  therefore  it  may  be  brought  against  the  owner  of  land  who 
enters  upon  it  by  force  while  it  is  in  the  actual  and  peaceable  possession  of 
another.7 

V.  Foe  What  the  Action  Will  Lie.  —  The  action  of  forcible  entry  and 
detainer  is  maintainable  for  the  recovery  of  real  property  only.  Personal  prop- 
erty cannot  be  recovered  in  this  action.8  And  a  criminal  prosecution  for 
forcible  entry  and  detainer  cannot  be  maintained  when  the  testimony  shows 
only  a  forcible  trespass  upon  or  invasion  of  the  possession  of  personal  property 
and  does  not  show  a  forcible  invasion  of  the  possession  of  real  property.9 

VI.  Notice  to  Quit  and  Demand  foe  Possession —  1.  Necessity  for.  —  A  pro- 
vision requiring  notice  to  quit  and  demand  for  possession  is  found  in  many 

whose  hands  there  had  been  placed  a  writ  of  Nevada.  —  Peacock  v.  Leonard,  8  Nev.  84. 

attachment  did  not  become  liable  to  an  action  North  Carolina.  —  Mosseller  v   Deaver,  106 

of  forcible  entry  and  detainer  for  entering  the  N.  Car.  494,  19  Am.  St.  Rep.  540. 

plaintiif's  premises  without  the  plaintiff's  con-  Oklahoma.  —  Oklahoma  City  v.  Hill,  4  Okla. 

sent  and  leaving  a    writ   on    certain  goods  521. 

therein  belonging  to  a  third  party  and  assum-  Vermont.  —  Dustin  v.  Cowdry,  23  Vt.  631. 

ing  exclusive  control  of  the  premises  for  a  West   Virginia.  —  Moore   v.    Douglass,  14 

period  of  more  than  twenty  hours,  without  the  W.  Va.  708. 

consent  of  the  occupant,  express  or  implied.  See  supra,  this  title,  The  Possession  Necessary 

1.  Brush  v.  Fowler,  36  111.  53,  85  Am.  Dec.  — Title  Not  Involved. 

382;   Wallace  v.  Hall,  22  Kan.  272.    See  also  8.  Lies  for  Eecovery  of  Eealty.  —  Kassing  :■. 

Norton  v.  Sanders,  7  J.  J.  Marsh.  (Ky.)  12.  Keohane,  4  111.  App.  460;   Hoffman  v.  Reich- 

2.  Against  Licensee.  —  Dunstedter  v.  Dun-  ert,  31  111.  App.  558;  Rees  v.  Lawless,  Litt. 
stedter,  77  111.  580.  Sel.  Cas.  (Ky.)  184,  12  Am.  Dec.  295;  Field  v. 

3.  Wife  Not  a  Necessary  Party.  —  State  v.  Higgins,  35  Me.  339;  De  Laine  v.  Alderman, 
Henning,  26  Mo.  App.  119.  See  also  Wheelan  31  S.  Car.  267.  See  supra,  this  title,  Definition, 
v.  Fish,  2  111.  App.  447.  Eailroad.  —  It  has  been  held  that  the  action 

4.  Bauerschmitz  v.  Bailey,  29  111.  App.  295.  will  lie  for  a  railroad.    Iron  Mountain,  etc., 

5.  Cofoid  v.  Bishop,  11  111.  App.  117.  R.  Co.  v.  Johnson,  119  U.  S.  608. 

6.  Howard  v.  Valentine,  20  Cal.  282.  9.  State  v.  Brinkerhoff,  44  Mo.  App.  169; 

7.  Against    the    Owner — California.  —  Gid-  Reg.  v.  Pike,  12  Manitoba  L.  Rep.  314. 
dings  v.  '76  Land,  etc.,  Co.,  83  Cal.  96.  Forcible  Trespass  and  Forcible  Entry  and  De- 

Colorado.  —  Farncomb  v.  Stern,  18  Colo.  279.  tainer    Distinguished.  —  The    only  distinction 

Florida. — Greeley  v.  Spratt,  19  Fla.  644.  between  forcible  trespass  and  forcible  entry 

Indiana.  — Judy  v.  Citizen,  101  lnd.  18.  and  detainer,  is  that  the  former  is  as  to  per- 

Kentucky.  —  Beauchamp  v.  Morris,  4  Bibb  sonal  property  and  the  latter  as  to  realty, 

(Ky.)  312.  which    distinction    is   not   always  observed. 

Missouri.  —  Emerson  v.  Sturgeon,  59  Mo.  State  v.  Jacobs,  94  N.  Car.  952;  State  v.  Davis, 

404;  Hyde  v.  Fraher,  25  Mo.  App.  414;  Green-  109  N.  Car.  809;  State  v.  Lawson,  123  N.  Car. 

leaf  v.  Weakley,  39  Mo.  App.  191.  740. 
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Notice  to  Quit 


AND  DETAINER. 


and  Demand  for  Possession. 


statutes  of  forcible  entry  and  detainer.1  Generally,  when  the  entry  com- 
plained of  is  illegal  and  forcible,  no  notice  and  no  demand  for  possession  before 
the  bringing  of  the  action  is  necessary.2  And  as  a  rule  no  notice  or  demand 
for  possession  is  necessary  when  the  relation  of  landlord  and  tenant  does  not 
exist  between  the  parties  to  the  action.3 

2.  In  What  Actions  —  a.  In  General. — The  actions  in  which  notice  or 
demand  is  necessary  are  generally  actions  of  unlawful  or  wrongful  detainer  not 
involving  forcible  injury,  nor  generally  actual  possession  in  the  complainant.4 

b.  Landlord  and  Tenant  Action.  —  When  a  lease  expires  by  its  own 
limitation  it  is  generally  true  that  no  landlord  and  tenant  notice  is  necessary 
to  bring  forcible  entry  and  detainer.5  When,  however,  the  term  is  one  of 
uncertain  duration,  a  statutory  notice  is  usually  provided  which  must  be  given 
before  the  tenancy  can  be  terminated.6 


1.  See  the  codes  and  statutes  of  the  different 
jurisdictions. 

Alabama  Statute — Admission  of  Secondary 
Evidence  of  Demand.  —  "  We  adhere  to  the  rule 
declared  in  Dumas  v.  Hunter,  30  Ala.  75,  that 
secondary  evidence  of  the  demand  in  writing, 
which  is  indispensable  to  the  maintenance  of 
this  action  [unlawful  detainer],  cannot  be  re- 
ceived until  the  proper  predicate  has  been 
laid  for  its  introduction.  The  statute  (Rev. 
Code,  §  3300),  requires  an  unequivocal  de- 
mand in  writing,  the  sufficiency  of  which  the 
court  may  determine.  It  may  not  be  left  with 
the  defendant,  and  thus  the  proof  might  de- 
pend entirely  on  oral  testimony,  to  the  defeat 
of  the  law.  A  conditional  request,  or  ambigu- 
ous expression,  might  be  converted  by  imper- 
fect remembrance  into  a  formal  and  imperative 
demand.  The  plaintiff  must  prove  that  the 
defendant  is  a  wrongdoer."  Bates  v.  Ridge- 
way,  48  Ala.  611. 

Kansas  Statute.  —  The  Kansas  statute  is  man- 
datory that  a  party  desiring  to  commence  an 
action  for  forcible  entry  and  detainer  must 
notify  the  adverse  party  to  leave  the  premises 
for  the  possession  of  which  the  action  is  about 
to  be  brought,  and  this  notice  shall  be  served 
at  least  three  days  before  commencing  the 
action.  Comp.  Laws  Kan.,  c.  81,  §  161 ;  Cona- 
way  v.  Gore,  22  Kan.  216;  Douglass  v.  Whit- 
aker,  32  Kan.  381;  Nason  v.  Best,  17  Kan.  408; 
Stuller  v.  Sparks,  51  Kan.  19. 

2.  No  Demand  When  Entry  Illegal  and  Forcible. 

—  Knowles  v.  Ogletree,  96  Ala.  555;  Miller  v. 
Sparks,  4  Colo.  303;  Farncomb  v.  Stern,  18 
Colo.  279;  Stillman  v.  Palis,  134  111.  532, 
affirming  34  111.  App.  540;  Miller  v.  Drexel,  37 
111.  App.  462;  Crane  v.  Dod,  2  N.  J.  L.  320; 
Smith  v.  Reeder,  21  Oregon  541.  See  also 
Grice  v.  Ferguson,  1  Stew.  (Ala.)  36. 

3.  Relation  of  Landlord  and  Tenant  Must  Exist. 

—  Gladwin  v.  Stebbins.  2  Cal.  103;  Kilburn  v. 
Ritchie,  2  Cal.  146,  56  Am.  Dec.  326;  McGrath 
v.  Miller,  61  111.  App.  497;  Warren  v.  Kelly, 
17  Tex.  544;  Shannon  v.  Grindstaff,  11  Wash. 
536.  See  also  McDevitt  7/.  Lambert,  80  Ala. 
536;  Mallory  v.  Hanaur  Oil  Works,  86  Tenn. 
598. 

4.  Actions  in  Which  Notice  or  Demand  Neces- 
sary—  Alabama.  —  Dumas  v.  Hunter,  30  Ala. 
75;  Spear  v.  Lomax,  42  Ala.  576;  Beck  v. 
Glenn,  69  Ala.  121;  Littleton  v.  Clayton,  77 
Ala.  571;  King  v.  Boiling,  77  Ala.  594; 
Knowles  v.  Ogletree,  96  Ala.  555. 

Arkansas.  — Thorn  v.  Reed,  I  Ark.  480. 

13  C.  of  L. — 49  769 


Illinois.  —  Prickett  v..  Ritter,  16  111.  96; 
Seem  v.  McLees,  24  111.  192;  Thomasson  v. 
Wilson,  146  111.  384,  affirming  46  111.  App.  398. 

Iowa.  —  Shuver  v.  Klinkenberg,  67  Iowa 
544- 

Kentucky.  —  Allison  z.  Thompson,  1  Litt. 
(Ky.)  32;  Shepherd  v.  Thompson,  2  Bush 
(Ky.)  176. 

New  Jersey.  —  Mead  v.  Kirkpatrick,  8  N.  J. 
L.  308. 

Oregon.  —  Rosenblat  v.  Perkins,  18  Oregon 
156. 

Virginia.  —  Williamson  v.  Paxton,  18  Gratt. 
(Va.)  475;  Pettit  v.  Cowherd,  83  Va.  20. 

Actions  by  Purchasers  —  Illinois  Statute.  — 
Under  the  Illinois  statute  notice  is  required  in 
actions  brought  by  purchasers  at  judicial  sales 
or  sales  under  trust  deeds.  Rice  v.  Brown,  77 
111.  549;  Dickason  v.  Dawson,  85  111.  53;  Hin- 
terberger  v.  Weindler,  2  111.  App.  407;  Leh- 
man v.  Whittington,  8  111.  App.  374;  Bracken- 
sieck  v.  Vahle,  48  111.  App.  312. 

Colorado  Statute. —  Under  the  Colorado  stat- 
ute a  demand  for  possession  must  be  made  by 
the  purchaser  of  real  estate  under  a  deed  of 
trust.  The  purchaser  may  demand  immediate 
possession.  Carico  v.  Kling,  11  Colo.  App. 
349- 

In  Kentucky,  either  actual  force  or  a  refusal 
to  deliver  up  possession  must  appear  in  forci- 
ble detainer.  Gray  v.  Nesbet,  2  A.  K.  Marsh. 
(Ky.)35;  Ewing  v.  Bowling,  2  A.  K.  Marsh. 
(Ky.)  36. 

5.  When  landlord  and  Tenant  Notice  TJnneces- 
sary.  —  Stoppelkamp  v.  Mangeot,  42  Cal.  316; 
Canning  v.  Fibush,  77  Cal.  196;  Lee  Chuck  v. 
Quan  Wo  Chong,  91  Cal.  593;  Walker  v.  Ellis, 
12  111.  471;  Secor  v.  Pestana,  37  111.  525;  Ball 
v.  Peck,  43  111.  482;  Knecht  v.  Mitchell,  67  111. 
86;  Frank  v.  Taubman,  31  111.  App.  592; 
Webb  v.  Heyman,  40  111.  App.  335;  Grosvenor 
v.  Henry,  27  Iowa  269;  Hamit  v.  Lawrence,  2 
A.  K.  Marsh.  (Ky.)  366;  Anderson  v.  McClure, 
57  Mo.  App.  93;  Young  v.  Smith,  28  Mo.  65, 
75  Am.  Dec.  109.  See  also  Steffens  v.  Earl, 
40  N.  J.  L.  128,  29  Am.  Rep.  214. 

6.  When  Landlord  and  Tenant  Notice  Necessary. 
—  Garbrell  v.  Fitch,  6  Cal.  190;  Sullivan  v. 
Cary,  17  Cal.  80;  Uridias  v.  Morrell,  25  Cal. 
31;  Prickett  v.  Ritter,  16  111.  96;  Hunt  v.  Mor- 
ton, 18  111.  75;  Seem  v.  McLees,  24  111.  193; 
Dunne  v.  School  Trustees,  39  111.  578;  Rosen- 
blat v.  Perkins,  18  Oregon  156. 

Tenant  at  Will. —  In  most  jurisdictions  a 
tenant  at  will  is  entitled  to  notice  to  quit. 
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Termination  of  Tenancy  for  Breach  of  Covenant.  —  The  question  sometimes  arises 
whether  or  not  notice  or  demand  is  necessary  when  the  lessor  elects  to  end  a 
tenancy  for  the  breach  of  a  covenant  contained  in  the  lease.  When  the  con- 
dition broken  is  that  providing  for  the  payment  of  rent,  the  lessor  must  make 
an  actual  demand  upon  the  tenant  for  the  payment  thereof.1  When  the 
covenant  broken  is  for  the  payment  of  rates  and  taxes,  no  demand  is  neces- 
sary.2 Under  the  California  statute  if  the  covenants  and  conditions  of  the 
lease  violated  by  the  lessee  cannot  afterwards  be  performed,  then  no  notice 
need  be  given  to  the  tenant  demanding  the  performance  of  the  violated  con- 
ditions or  covenants.3  But  when  performance  is  possible  after  the  breach,  a 
demand  is  necessary.4 

Waiver  of  Notice.  —  The  notice  which  is  necessary  for  the  purpose  of  termi- 
nating a  tenancy  may  be  waived  by  a  stipulation  in  the  lease  to  that  effect.5  If 
the  tenant  disclaims  the  relation  of  tenant  and  claims  to  hold  adversely,  he 
forfeits  his  right  to  such  notice.6  But  it  has  been  held  that  the  notice  which 
is  a  condition  precedent  to  commencing  an  action  of  forcible  entry  and 
detainer  cannot  be  waived.7 

Two  Notices  Necessary.  —  Besides  the  notice  to  terminate  the  tenancy,  another 
notice  or  demand  for  possession  which  is  different  and  distinct  from  the  former 
notice  is  usually  necessary  before  this  action  can  be  brought.8    In  some  juris- 


King  v.  Connolly,  51  Cal.  181;  Martin  v.  Spli- 
valo,  56  Cal.  128;  Munson  v.  Plummer,  59 
Iowa  120;  Wheeler  v.  Wood,  25  Me.  287;  Dut- 
ton  v.  Colby,  35  Me.  505;  Raynor  v.  Haggard, 
18  Mich.  72;  Ravvson  v.  Babcock,  40  Mich. 
330.  See  also  Simpson  v.  Applegate,  75  Cal. 
34.2;  Moody  v.  Seaman,  46  Mich.  74. 

Under  the  Illinois  Act  of  1861,  a  demand  of 
possession  terminates  a  tenancy  at  will  with- 
out any  notice  to  quit.  Dunne  v.  School 
Trustees,  39  111.  578. 

A  Tenant  at  Sufferance  is  not,  by  the  Mass. 
Rev.  Stat.,  c.  60,  §  26,  entitled  to  notice  to 
quit,  and  if  he  holds  possession  unlawfully  by 
force,  he  is  immediately  liable  to  the  process 
prescribed  by  Mass.  Rev.  Stat.,  c.  104,  §  4, 
for  recovering  possession  of  premises.  Kins- 
ley v.  Ames,  2  Met.  (Mass.)  29;  Hollis  v.  Pool, 
3  Met.  (Mass.)  350;  Benedict  v.  Morse,  10  Met. 
(Mass.)  223. 

1.  Demand  upon  Failure  to  Pay  Rent.  —  Mc- 
Lean v.  Spratt,  19  Fla.  97;  Johnston  v.  Har- 
grove, 81  Va.  118. 

Under  the  California  statute,  if  a  tenant  holds 
over  after  rent  has  become  due  and  remains 
unpaid  for  the  space  of  three  days,  a  demand 
by  the  landlord  of  the  payment  of  rent  and  de- 
livery of  possession,  both  made  at  the  same 
time,  will  enable  him  to  maintain  an  action 
for  unlawful  holding  over.  It  is  not  necessary 
to  demand  rent,  and  wait  three  days  and  then 
demand  possession.  Brummagim  v.  Spencer, 
29  Cal.  662.  See  also  Chipman  v.  Emeric,  3 
Cal.  273;  McGlynn  v.  Moore,  25  Cal.  384. 

In  Illinois,  under  the  statute  of  1865,  when 
the  lessee  has  failed  to  pay  the  rent,  there 
must  be  a  demand  for  the  rent,  ten  days'  no- 
tice to  quit  and  a  failure  to  pay  the  rent  before 
the  expiration  of  the  ten  days,  or  no  action  of 
forcible  detainer  can  be  brought  against  the 
tenant.  Leary  v.  Pattison,  66  111.  203;  Wood- 
ward v.  Cone,  73  111.  241,  65  111.  App.  477; 
Dickenson  v.  Petrie,  38  111.  App.  155;  Chad- 
wick  v.  Parker,  44  111.  326. 

Under  the  /Hi  nois  Rev.  Stat.,  c.  80,  §  8,  five 
days'  notice  is  all  that  is  required.  Farnam 


v.  Hohman,  90  111.  312;  Howland  v.  White,  48 
III.  App.  236. 

In  Nevada,  no  formal  demand  for  rent  need 
be  made  to  entitle  a  lessor  to  be  restored  to 
the  leased  premises  upon  the  failure  of  the 
lessee  to  pay  such  rent,  except  a  written  de- 
mand which  must  be  made  after  the  rent  has 
been  three  days  past  due.  Hoopes  v.  Meyer, 
1  Nev.  433.  See  also  Hendrickson  v.  Beeson, 
21  Neb.  61. 

2.  No  Demand  upon  Failure  to  Pay  Taxes.  — 

Davis  v.  Burrell,  10  C.  B.  821,  70  E.  C.  L.  821. 
See  also  Kelly  v.  Teague,  63  Cal.  68. 

3.  Kelly  v.  Teague,  63  Cal.  68. 

4.  Opera  House,  etc.,  Assoc.  v.  Bert,  52 
Cal.  471;  Smith  v.  Hill,  63  Cal.  51;  Silva  v. 
Campbell,  84  Cal.  420. 

5.  Waiver  by  Contract.  —  Espen  v.  Hinchcliffe, 
131  111.  468,  reversing  30  111.  App.  371;  Eichart 
v.  Bargas,  12  B.  Mon.  (Ky.)  462. 

6.  Waiver  by  Disclaimer  of  Tenancy.  —  Simp- 
son v.  Applegate,  75  Cal.  342;  Doss  v.  Craig, 
1  Colo.  177;  Douglass  v.  Anderson,  32  Kan. 
350;  Fogle  v.  Chaney,  12  B.  Mon.  (Ky.)  138; 
Rabe  v.  Flyer,  10  Smed.  &  M.  (Miss.)  440,  48 
Am.  Dec.  763;  Ladd  v.  Riggle,  6  Heisk. 
(Tenn.)  620;  Emerick  v.  Tavener,  9  Grati. 
(Va.)  220,  5S  Am.  Dec.  217.  See  also  Pettv  v. 
Malier,  15  B.  Mon.  (Ky.)  591. 

7.  Doss  v.  Craig,  1  Colo.  177.  Compare 
Rabe  v.  Fyler,  10  Smed.  &■  M.  (Miss.)  440,  48 
Am.  Dec.  763;  Emerick  v.  Tavener,  9  Gratt. 
(Va.)  220,  58  Am.  Dec.  217. 

8.  Necessity  for  Two  Notices.  —  McDevitt  v. 
Lambert.  80  Ala.  536;  King  v.  Connolly,  sr 
Cal.  1S1;  Martin  v.  Splivalo,  56  Cal.  12S;  Doss 
v.  Craig,  1  Colo.  177;  McLean  v.  Spratt,  19 
Fla.  97;  Chadwick  v.  Parker.  44  III.  326; 
Grosvenor  v.  Henry,  27  Iowa  269;  Nason  v. 
Best,  17  Kan.  408;  Dutton  v.  Colby,  35  Me 
505;  Withers  v.  Larrabee,  48  Me.  570;  Pollock 
"'.  Whipple,  33  Neb.  752. 

New  Jersey  Statute.  —  Under  the  New  lersey 
statute  (Rev.  Stat.  1887,  §  7)  it  has  been  de- 
cided that  when  the  tenancy  is  from  year  to 
year,  the  notice  to  quit  which  is  given  for  the 
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dictions  this  notice  cannot  be  given  to  a  tenant  until  after  the  expiration  of 
his  term,1  while  in  others  it  may  be  properly  given  before.8 

3.  When  Second  Notice  Necessary.  —  If  an  action  is  not  brought  within  a 
reasonable  time  after  the  service  of  notice  to  quit,  a  fresh  notice  is  necessary 
before  the  action  of  forcible  entry  and  detainer  can  be  instituted.3 

4.  Form  of  Notice.  —  A  substantial  notice  to  quit  and  leave  the  premises, 
and  not  technical  accuracy,  is  all  that  is  required.4 

5.  By  Whom  Notice  Given.  —  The  notice  may  be  given  by  the  plaintiff  or  his 
duly  authorized  agent  or  attorney.5 

6.  Time  for  Making  Demand  or  Giving  Notice.  —  The  time  when  demand  must 
be  made  or  notice  given  is  generally  provided  for  by  statute  and  differs  in  the 
various  jurisdictions.6 

7.  Service  of  Written  Notice.  — ■  Service  of  written  notice  is  made  by  leaving 
a  copy  thereof  with  the  defendant,7  or  under  some  statutes  by  leaving  a  copy 


purpose  of  determining  the  tenancy  is  at  the 
same  lime  a  good  demand  of  the  possession. 
Townley  v.  Rutan,  21  N.  J.  L.  675. 

1.  Notice  After  Term  Expires.  —  McDevitt  v. 
Lambert,  80  Ala.  536;  Ray  v.  Armstrong,  4 
Cal.  20S;  Rogers  v.  Hackelt,  49  Cal.  121; 
Prickett  v.  Ritter,  16  111.  96;  Doran  v.  Gilles- 
pie, 54  111.  366;  Douglass  v.  Parker,  32  Kan. 
593.    See  also  Dutton  v.  Colby,  35  Me.  505. 

2.  Notice  Before  Term  Expires.  —  Poe  v.  Brad- 
ley, 44  Ark.  500;  McLain  v.  Calkins,  77  Iowa 
468;  Drain  v.  Jacks,  77  Iowa  629;  Hawley  v. 
Robeson,  14  Neb.  435;  Connell  v.  Chambers, 
22  Neb.  302;  Leutzey  z>.  Herchelrode,  20  Ohio 
St.  334. 

3.  Fresh  Notice  After  Unreasonable  Time.  — 

Douglass  v.  Whitaker,  32  Kan.  381,  distin- 
guishing Douglass  v.  Anderson,  32  Kan.  350. 

4.  Sufficiency  of  Notice.  —  Farr  v.  Farr,  21 
Ark.  573;  King  v.  Connolly,  44  Cal.  236;  New- 
man v.  Bird,  60  Cal.  372;  Smith  v.  Soper, 
(Colo.  App.  1898)  55  Pac.  Rep.  195;  Vennum 
v.  Vennum,  56  111.  430:  Consolidated  Coal  Co. 
v.  Schaefer,  135  111.  210,  affirming  31  111.  App. 
•364;  Howland  v.  White,  48  111.  App.  236; 
Kuhn  v.  Kuhn,  70  Iowa  682;  Conaway  v. 
Gore,  22  Kan.  217;  Douglass  v.  Anderson,  32 
Kan.  353;  Cummings  v.  Winters,  19  Neb.  719; 
Dimmett  v.  Appleton,  20  Neb.  208.  See  also 
Schworer  v.  Christophel,  72  Mo.  App.  11.6; 
Shannon  v.  Grindstaff,  11  Wash.  536. 

Notice  to  quit  the  whole  premises  is  good, 
though  the  possession  of  the  tenant  extends 
over  but  a  small  portion  thereof.  Dimmett  v. 
Appleton,  20  Neb.  208;  Seeley  v.  Adamson,  1 
Okla.  78;  Olds  v.  Conger,  1  Okla.  232. 

A  notice  as  a  basis  of  forcible  entry  and  de- 
tainer proceeding,  which  is  addressed  to  M., 
as  the  mayor  of  the  city,  and  which  notifies  the 
city  to  leave  and  vacate  the  premises  described 
therein  within  three  days,  or  an  action  will  be 
commenced  against  the  city,  and  which  is 
signed  by  the  parties  claiming  the  property,  is 
sufficient.    Oklahoma  City  v.  Hill,  4  Okla.  521. 

The  term  of  a  tenant  expired  on  the  first  of 
April.  A  notice  that  the  landlord  would  be 
ready  to  receive  the  possession  on  the  first  of 
March  and  would  expect  it  then,  was  no  cer- 
tain notification  that  the  landlord  would  be 
ready  on  the  first  of  April  and  would  then  ex- 
pect it.  The  tenant  was  not,  therefore,  cer- 
tainly notified  that  he  must  surrender  on  the 
first  of  April.  Reeder  v.  Bell,  7  Bush  (Kv.) 
255. 


Damages.  —  It  is  not  necessary  to  state  in  [he 
notice  that  damages  will  be  asked  if  the  pos- 
session is  not  surrendered.  Ullman  v.  Herz- 
berg,  91  Ala.  458. 

5.  Notice  Given  by  Principal  or  Authorized 
Agent. —  Kennedy  v.  Hitchcock,  4  Port.  (Ala.) 
230;  Hilliard  v.  Carr,  6  Ala.  557;  Felton  v. 
Millard,  81  Cal.  540;  Ball  v.  Peck,  43  111.  482; 
Reed  v.  Hawley,  45  111.  40;  Nixon  v.  Noble, 
70  111.  32;  Merrin  v.  Lewis,  90  111.  505;  Post  v. 
Bohner,  23  Neb.  257;  Gilmore  v.  H.  W.  Baker 
Co.,  12  Wash.  468.  See  also  Ware  v.  War- 
wick, 48  Ala.  295. 

Unauthorized  Agent  Cannot  Give.  —  The  no- 
tice cannot  be  given  by  one  who  is  not  the 
plaintiff  nor  shown  to  have  been  authorized  by 
him.  Kennedy  v.  Hitchcock,  4  Port.  (Ala.) 
230;  Doran  v.  Gillespie,  54  111.  366;  Nason  v. 
Best,  17  Kan.  408. 

Delegation  of  Authority.  —  The  agent's  au- 
thority to  give  notice  is  of  such  a  nature  that 
it  may  be  delegated.  Eldridge  v.  Holway,  18 
111.  446. 

6.  Time  of  Demand  or  Notice.  —  See  the  codes 
and  statutory  provisions  of  the  several  juris- 
dictions; and  see  King  v.  Connolly,  51  Cal. 
181;  Martin  v.  Splivalo,  56  Cal.  128;  Brawley 
v.  Risdon  Iron  Works,  38  Cal.  676;  Tivnen  v. 
Monahan,  76  Cal.  131;  Shuver  v.  Klinken- 
berg,  67  Iowa  544;  Dutton  v.  Colby,  35  Me. 
505;  Chamberlin  v.  Brown,  2  Dougl.  (Mich.) 
120,  note;  Hawley  v.  Robeson,  14  Neb.  435; 
Olds  v.  Conger,  1  Okla.  232;  Marley  v.  Rodg- 
ers,  5  Yerg.  (Tenn.)  217. 

7.  Service  by  Leaving  Copy  with  Defendant.  — 
Doss  v.  Craig,  1  Colo.  177;  Post  v.  Bohner,  23 
Neb.  257.  See  also  Hyde  v.  Goldsby,  25  Mo. 
App.  29,  where  under  the  Missouri  statutes  a 
service  by  mail  was  held  sufficient. 

Service  by  Reading.  —  Service  of  notice  upon 
a  defendant  by  reading  it  to  him  is  not  good. 
A  copy  thereof  must  be  left  with  him.  Seem 
v.  McLees,  24  111.  192. 

Service  upon  Wife.  —  Where  a  wife  joined  her 
husband  in  a  trust  deed  of  premises  whereof 
he  was  seized  in  fee  only  to  pass  her  right  of 
dower  and  homestead,  a  demand  made  upon 
her  to  surrender  possession,  by  one  claiming 
as  purchaser  under  such  deed,  is  insufficient 
to  support  an  action  of  forcible  detainer  under 
the  Illinois  statute,  Wheelan  v.  Fish,  2  111. 
App.  447. 

Service  upon  Tenant  in  Common.  —  A  notice  to 
quit  served  upon  one  of  two  tenants  in  corn- 
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at  his  usual  place  of  abode  if  he  cannot  be  found.1 

VII.  Restitution  and  Re-Restitution  —  Restitution.  —  Generally  restitution 

of  possession  of  the  premises  in  dispute  will  be  awarded  one  whose  peaceable 
possession  was  forcibly  interfered  with,  without  regard  to  the  question  of  title 
or  right  of  possession.2  And  generally  it  will  be  given  not  only  against  the 
defendant,  but  against  any  one  who  had  entered  under  him  since  the  action 
was  brought.3 

Re-Restitution.  —  Re-restitution  will  be  made  when  the  party  who  finally 
succeeds  has  been  ousted  during  the  course  of  the  proceedings.4 

VIII.  DAMAGES  —  1.  In  General.  —  In  many  jurisdictions  the  plaintiff  in  an 
action  of  forcible  entry  and  detainer  is  entitled  to  recover  damages  as  well  as 
the  possession  of  the  premises  in  question.5    The  recovery  of  damages  is, 

mon  is  a  sufficient  notice  to  both.    Grundy  v. 
Martin,  143  Mass.  279. 

Service  on  Partnership.  —  A  judgment  served 
upon  the  agent  of  a  copartnership  and  one 
partner  is  sufficient.  Rest  v.  Davis,  44  111. 
App.  624. 

Proof  of  Service.  —  Under  the  Illinois  statute 
the  fact  of  service  must  be  established  in  the 
usual  mode  of  making  proof,  clearly,  according 
to  the  rules  of  evidence.  No  indorsement  upon 
the  paper,  either  by  an  officer  or  by  a  private 
person,  whether  sworn  to  or  not,  that  a  copy 
of  the  notice  has  been  delivered,  constitutes 
proof  of  such  fact.  The  person  who  serves  the 
notice  must  be  called  to  prove  that  fact.  Ball 
v.  Peck,  43  111.  482;  Vennum  v.  Vennum,  56 
111.  430. 

But  under  the  Missouri  statute  the  return  of 
an  officer  or  the  sworn  return  of  any  other  per- 
son who  made  the  demand  is  prima  facie  evi- 
dence of  the  facts  therein  stated.  Hyde  v. 
Goldsby,  25  Mo.  App.  29. 

1.  Service  by  Leaving  Copy  at  Residence.  — 
Douglass  v.  Whitaker,  32  Kan.  381;  Post  v. 
Bohner,  23  Neb.  257. 

Under  the  Oklahoma  statute  the  service  of 
the  written  notice  to  quit  required  by  the 
forcible  entry  and  detainer  act,  upon  some  one 
over  twelve  years  of  age  on  the  premises 
in  controversy,  is  sufficient.  Richardson  v. 
Penny,  6  Okla.  32S.  But  under  the  Illinois 
statute  this  is  not  sufficient.  Doran  v.  Gil- 
lespie, 54  111.  366. 

2.  Restitution  —  Alabama.  —  Olmstead  v. 
Brewer,  91  Ala.  124. 

California.  —  McCauley  v.  Weller,  12  Cal. 
500;  Baker  v.  Dickson,  62  Cal.  19. 

Missouri.  —  Beeler  v.  Cardwell,  29  Mo.  72, 
77  Am.  Dec.  550;  Craig  v.  Donnelly,  28  Mo. 
App.  350;  Meriwether  v.  Howe,  48  Mo.  App. 
148;  Sitton  v.  Sapp,  62  Mo.  App.  197. 

Nebraska.  —  Stover  v.  Hazelbaker,  42  Neb. 
393- 

North  Carolina.  —  Perry  v.  Tupper,  70  N. 
Car.  538,  71  N.  Car.  380. 

Ohio.  —  Bode  v.  Mungavin,  4  Ohio  Dec.  270. 

Utah.  —  Eccles  v.  Union  Pac.  Coal  Co.,  15 
Utah  14. 

Vermont.  —  Dustin  v.  Cowdry,  23  Vt.  631. 
And  see  9  Encyc.  of  Pl.  and  Pr.,  29,  73. 

3.  Fremont  v.  Crippen,  10  Cal.  212,  70  Am. 
Dec.  711;  Miller?/.  White,  80  111.  580;  Danforth 
v.  Stratton,  77  Me.  200. 

4.  Re-Restitution.  —  Hamilton  v.  Adams,  15 
Ala.  596,  50  Am.  Dec.  150;  Hightower  v.  Fitz- 
patrick.  42  Ala.  597;  Wright  v.  Hurt.  92  Ala. 
591;  Kennedy  v.  Hamer,  19  Cal.  374;  Polack 
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v.  Shafer,  46  Cal.  270.  And  see  9  Encyc.  of 
Pl.  and  Pr.,  30,  74. 

5.  Recovery  of  Damages  —  Alabama.  —  Ullman 
v.  Herzberg,  91  Ala.  458. 

California.  —  Caulfield  v.  Stevens,  28  Cal. 
118. 

Indian  Territory. — Case  v.  Hall,  (Indian 
Ter.  1898)  46  S.  W.  Rep.  180. 

Michigan.  —  Lane  v.  Ruhl,  103  Mich.  38. 
Missouri. — Cathcart  v.  Walter,  14  Mo.  17, 
18  Mo.  256;  Finley  v.  Magill,  57  Mo.  App.  481. 

Montana.  —  McCleary  v.  Crowley,  (Mont. 
1899)  56  Pac.  Rep.  227. 

Arew  York.  —  Bach  v.  New,  23  N.  Y.  App. 
Div.  548. 

Oklahoma.  —  Chisholm  v.  VVeise,  5  Okla.  217. 
Tennessee.  —  White  v.  Suttle,  I  Swan  (Tenn.) 
169;  Spillman  v.  Walt,  12  Heisk.  (Tenn.)  574. 

Texas.  —  McRae  v.  White,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  793. 

Utah.  —  Eccles  v.  Union  Pac.  Coal  Co.,  15 
Utah  14. 

Vermont.  —  Dustin  v.  Cowdry,  23  Vt.  631. 
Washington. —  Gaffney    v.     Megrath,  11 
Wash.  456. 

Amount  of  Damages  for  Ouster  from  Part  of 
Land.  —  If  the  plaintiff  was  only  ousted  from 
the  possession  of  part  of  the  premises,  he  is 
not  entitled  10  recover  damages  for  the  deten- 
tion of  the  whole.  Thompson  v.  Smith,  28 
Cal.  528. 

Alabama  Statute.  —  Section  3391  of  the  Code 
of  Alabama  of  1886  not  only  provides  that  the 
recovery  of  double  the  amount  of  the  annual 
rent  agreed  to  be  paid,  but  also  for  such  other 
special  damages  as  may  be  thereby  sustained 
by  the  party  thus  unlawfully  kept  out  of  pos- 
session.   Lykes  v.  Schwarz,  91  Ala.  461. 

Arkansas  Statute.  —  By  the  Arkansas  Act  of 
February  5,  1891,  it  is  provided  that  "  if  upon 
the  trial  of  any  action  under  this  act  the  find- 
ing or  verdict  is  for  the  plaintiff,  the  court  or 
jury  trying  the  same  shall  assess  the  amount 
to  be  recovered  by  the  plaintiff  for  the  rent 
due  and  withheld  at  the  time  of  commence- 
ment of  the  suit  and  up  to  the  time  of  render- 
ing judgment,  or  the  value  of  the  use  and 
occupation,  or  of  the  rents  and  profits  thereof 
during  the  time  the  defendant  has  unlaw- 
fully detained  possession,  as  the  case  may  be, 
and  damages  for  withholding  the  same,  or 
the  damages  to  which  said  plaintiff  may  be 
entitled  on  account  of  the  forcible  entry  and  de- 
tainer of  said  premises."  Richardson  v.  Har- 
rell,  62  Ark.  469.  Under  the  statutes  in  force 
in  that  state  prior  to  this  enactment  it  was 
held  that  neither  rent  nor  damages  were  re- 
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however,  incidental  to  the  recovery  of  the  possession,  which  is  the  primary 
object  of  this  action,  and  there-can  be  no  recovery  of  damages  without  the 
recovery  of  the  possession.1 

Damages  Not  Recoverable.  —  In  some  jurisdictions,  it  seems  that  no  damages  are 
recoverable  in  an  action  of  forcible  entry  and  detainer.2 

2.  Elements  of  Damage  —  a.  In  General.  —  The  damages  recoverable  are 
such'  only  as  are  the  natural  and  proximate  result  of  the  forcible  entry  or 
forcible  or  unlawful  detainer.3  And  so  in  an  action  of  this  character  no 
recovery  can  be  had  for  bodily  or  mental  pain,  or  injury  to  credit.4 

b.  RENTS  and  Profits.  —  The  value  of  the  rents  and  profits  of  the  land  is 
an  element  of  damage  which  is  generally  to  be  taken  into  consideration.5 


coverable  in  an  action  of  forcible  entry  and 
detainer.  Keller  v.  Henry,  24  Ark.  575;  Col- 
lins v.  Karatopsky,  36  Ark.  316;  Walker  v. 
McGill,  40  Ark.  38;  Poe  v.  Bradley,  44  Ark. 
500.  See  also  Brockway  v.  Thomas,  36  Ark. 
5*8. 

Dakota  Statute.  —  "  Instead  of  a  verdict  of 


guilty  or  not  guilty 


our  statute  pro- 


vides for  a  finding  of  the  court,  and  general 
verdict  of  the  jury,  and  judgment,  as  in  other 
cases,  and  also  for  rents  and  profits  or  damages, 
when  demanded  in  the  complaint."  Murryw. 
Burris,  6  Dakota  170. 

1.  Damages  Only  Incidental.  —  Caulfield  v. 
Stevens,  28  Cal.  118;  Farwell  v.  Easton,  63 
Mo.  449;  McKinney  v.  Harral,  36  Mo.  App. 
337;  McCleary  v.  Crowley,  (Mont.  1899)  56 
Pac.  Rep.  227. 

2.  No  Damages  Recoverable.  —  Under  the 
Illinois  statute,  the  proceeding  of  forcible  entry 
and  detainer  is  purely  a  civil  remedy,  the  sole 
object  of  which  is  to  regain  the  possession  that 
has  been  invaded.  Damages  are  not  recover- 
able in  this  action,  but  the  only  judgment  for 
the  plaintiff  is  that  he  have  restitution  of  the 
premises  of  which  he  has  been  unjustly  de- 
prived. Robinson  v.  Crummer,  10  111.  218; 
Brush  v.  Fowler,  36  111.  53,  85  Am.  Dec.  382; 
Keating  v.  Springer,  146  111.  481,  37  Am.  St. 
Rep.  175,  citing  8  Am.  and  Eng.  Encyc.  of 
Law,  p.  176;  Gould  v.  Hendrickson,  9  111.  App. 
171;  Shunick  v.  Thompson,  25  111.  App.  619. 
See  also  Tomlin  v.  Green,  39  111.  225. 

In  Nebraska  the  only  judgment  that  can  be 
pronounced  in  a  case  of  forcible  detainer  is 
that  the  plaintiff  have  restitution  of  the  prem- 
ises sued  for,  or  that  the  plaintiff's  action  be 
dismissed  and  that  the  defendant  go  hence 
without  day.    Stover  v.  Hazelbaker,  42  Neb. 

393.  1   "  . 

In  Minor  v.  Knowles,  1  Root  (Conn.)  142,  it 
was  decided  that  no  damages  can  be  recovered 
in  an  action  of  forcible  entry  and  detainer, 
but  that  the  party  aggrieved  can  recover  treble 
damages  and  costs  in  an  action  of  trespass. 
See  also  Bateman  v.  Goodyear,  12  Conn.  575. 

3.  Recovery  Confined  to  Natural  and  Proximate 
Result.  —  Hicks  v.  Herring,  17  Cal.  566;  An- 
derson v.  Taylor,  56  Cal.  131,  38  Am.  Rep.  52. 
See  also  Case  v.  Hall,  (Indian  Ter.  1898)  46  S. 
VV.  Rep.  180. 

Illustration. — In  Kower  v.  Gluck,  33  Cal. 
401,  it  was  held  that  damage  sustained  by  a 
landlord  to  property  adjoining  the  demised 
premises,  in  consequence  of  the  tenant's  hold- 
ing over,  could  not  be  recovered  in  an  action 
for  an  unlawful  detainer. 

Liability  for  Crop.  —  If  the  unlawful  act  of 
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the  defendants  resulted  in  depriving  the  plain- 
tiffs of  half  of  the  crop  that  could  otherwise 
have  been  obtained,  they  were  properly  held 
liable.  Giddings  v.  '76  Land,  etc.,  Co.,  83 
Cal.  96. 

Loss  of  Profits. —  In  an  action  of  forcible 
entry  and  detainer  it  is  proper  to  consider  the 
loss  of  profits  in  estimating  the  amount  of 
damages  recoverable.  Hitchcock  v.  Pratt,  51 
Mich.  263.  See  also  Howser  v.  Melcher,  40 
Mich.  185. 

4.  Anderson  v.  Taylor,  56  Cal.  131,  38  Am. 
Rep.  52.  But  compare  Moyer  v.  Gordon,  113 
Ind.  282. 

5.  Rents  and  Profits  as  Damages  —  California. 
—  Hicks  v.  Herring,  17  Cal.  566;  Roff  v. 
Duane,  27  Cal.  565;  Holmes  v.  Horber,  21  Cal. 
55;  Tewksbury  v.  O'Connell,  25  Cal.  265:  Tay- 
lor v.  Terry,  71  Cal.  48;  .Warburton  v.  Doble, 
38  Cal.  619;  Iburg  v.  Fitch,  57  Cal.  189. 

Missouri.  —  Eads  v.  Wooldridge,  27  Mo.  251; 
Finley  v.  Magill,  57  Mo.  App.  481:  Hosli  v. 
Yokel,  58  Mo.  App.  169.  See  also  Cabanne  v. 
Spaulding,  (Mo.  1886)  4  West.  Rep.  678. 

Texas.  —  McRae  v.  White,  (Tex.  Civ.  App. 
1897)  42  S.  W.  Rep.  793.  Compare  Clark  v. 
Snow,  24  Tex.  242. 

Utah.  —  Eccles  v.  Union  Pac.  Coal  Co.,  15 
Utah  14. 

In  the  Indian  Territory  it  has  been  decided 
that  the  rental  value  of  the  premises  during 
the  time  the  party  injured  has  been  kept  out 
of  possession  thereof  is  the  proper  measure  of 
damages.  Sanders  v.  Thornton,  (Indian  Ter. 
1899)  48  S.  W.  Rep.  1015.  See  also  Case  v. 
Hall,  (Indian  Ter.  1898)  46  S.  W.  Rep.  180. 

Question  for  Jury.  —  In  an  action  for  forcible 
entry  and  detainer  the  jury  and  not  the  court 
should  assess  the  value  of  the  rent.  Spear  v. 
Lomax,  42  Ala.  576. 

Evidence  as  to  Rent.  —  In  Vincent  v.  Defield, 
105  Mich.  315,  it  was  held  that  the  court  should 
have  permitted  cross-examination  of  the  plain- 
tiff as  to  rents  previously  received,  as  what 
the  premises  had  rented  for  during  preceding 
years  was  admissible  in  an  action  for  use  and 
occupation,  and  that  it  was  competent  10 
cross-examine  the  plaintiff  as  to  what  he 
actually  received  the  year  before  and  whether 
he  furnished  heat  in  previous  years,  as  it 
tended  to  contradict  or  weaken  his  statement 
that  the  premises  were  worth  a  rent  of  nine 
hundred  dollars. 

Interest  upon  Rent.  —  In  an  action  by  a  land- 
lord against  his  tenant,  in  determining  the 
damages  to  which  the  plaintiff  is  entitled,  inter- 
est upon  the  instalments  of  rent  from  the  time 
they  became  due  and  payable  under  the  terms 
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c.  Waste  and  Injury.  —  In  some  jurisdictions  waste  and  injury  committed 
upon  the  premises  should  be  considered.1 

3.  Double  and  Treble  Damages.  —  In  some  jurisdictions  the  plaintiff  is  enti- 
tled to  a  judgment  for  double  the  amount  of  the  damages  assessed  by  the 
jury,2  and  in  others  to  a  judgment  for  treble  damages.3 

IX.  Defenses— 1.  Title  and  Right  of  Possession.  —  As  has  already  been 
stated,  title  is  not  involved  in  this  action,  and  it  is  therefore  no  defense  thereto 
that  the  title  to  the  premises  is  in  the  defendant  or  third  persons:  4  nor  is  it 
generally  a  defense  that  the  defendant  is  entitled  to  the  possession.5 

2.  Possession  under  Contract  to  Purchase.  —  That  the  defendant  is  in  posses- 
sion under  a  contract  to  purchase^  is  generally  a  good  defense  to  this  action.6 

3.  Statute  of  Limitations.  —  It  is  generally  provided  by  statute  that  an  action 
of  forcible  entry  and  detainer  must  be  brought  within  a  specified  time  after  the 
defendant  has  obtained  the  quiet  and  peaceable  possession  of  the  premises.7 


of  the  agreement  which  is  taken  as  the  basis 
of  recovery  should  be  allowed.  Lane  v.  Ruhl, 
103  Mich.  38. 

For  What  Time  Allowed  to  a  Dispossessed  Ten- 
ant.—  In  estimating  the  rents  and  profits  due 
the  tenant,  the  time  calculated  should  not  ex- 
ceed the  tenant's  term.  "  A  tenant's  term 
may  have  only  two  weeks  to  run,  when  he  is 
dispossessed,  and  the  trial  of  his  action  may 
not  take  place  for  two  years  thereafter.  In 
such  case  it  would  be  quite  out  of  the  question 
to  allow  his  rents  and  profits  for  a  period  in 
which  his  right  did  not  exist."  Oakes  v. 
Aldridge,  46  Mo.  App.  11. 

Double  Rental  Value  —  English  Statute.  —  The 
English  statute  4&H  Geo.  II.  fixes  the  pen- 
alty for  a  tenant  holding  over  at  double  the 
rent  "  so  long  as  the  tenant  continued  to  hold 
over."  Cobbs  v.  Stokes,  8  East  358;  Lloyd  v. 
Rosbee,  2  Campb.  453. 

Alabama  Statute.  —  Section  3391  of  the  Ala- 
bama Code  of  1886  fixes  the  penalty  in  an 
action  for  holding  over  by  a  tenant  at  double 
the  amount  of  the  rent  for  a  year,  and  not  at 
double  the  rent  for  the  time  the  landlord  is 
kept  out  of  possession.  Ullman  v.  Herzberg, 
91  Ala.  458;  Lykes  v.  Schwarz,  91  Ala.  461. 

The  words  "  lands  and  tenements  "  as  used 
in  the  Alabama  Code,  8  3391,  giving  double 
rent  as  damages  against  a  tenant  holding  over, 
include  and  apply  to  a  brick  storeroom  or 
storehouse.  Ullman  v.  Herzberg,  91  Ala. 
458. 

Florida  Statute.  —  Double  the  rental  value  of 
premises  is  not  recoverable  in  a  suit  for  an  un- 
lawful detainer  unless  it  appears  affirmatively 
from  the  testimony  that  the  detention  was  wil- 
ful and  knowingly  wrongful  on  the  part  of  the 
tenant.    McLean  v.  Spratt,  20  Fla.  515. 

Oklahoma  Statute.  —  The  Oklahoma  statute 
measures  the  damage  by  double  the  rental 
value  of  the  premises,  and  where  it  is  shown 
that  the  plaintiff  was  in  the  peaceable  and 
quiet  possession  of  the  premises  and  was  dis- 
possessed thereof  by  force  by  the  defendant, 
the  plaintiff  is  entitled  to  recover  as  damages 
double  the  rental  value  of  the  premises  for  the 
period  the  possession  was  withheld  from  him. 
Chisholm  v.  Weise,  5  Okla.  217. 

No  Counterclaim  for  Repairs.  —  In  an  action 
instituted  by  a  landlord  against  a  tenant  for 
rent  under  the  Washington  Forcible  Entry  and 
Detainer  Act,  Laws  1891,  p.  179,  an  answer 
setting  up  a  counterclaim  on  account  of  repairs 


made  by  the  tenant,  which  it  was  the  duty  of 
the  landlord  to  make,  is  demurrable  on  the 
ground  that  it  does  not  state  a  defense.  Phil- 
lips v.  Port  Townsend  Lodge  No.  6,  8  Wash. 
529- 

1.  Waste  and  Injury  as  Damages. —  Hicks  v. 
Herring,  17  Cal.  566;  Howard  v.  Valentine,  20 
Cal.  282;  Holmes  v.  Horber,  21  Cal.  55;  Eads 
v.  Wooldridge,  27  Mo.  251;  Finley  v.  Magill, 
57  Mo.  App.  481. 

2.  Double  Damages.  —  Labeaume  v.  Nelson, 
34  Mo.  591;  Feedler  v.  Schroeder,  59  Mo.  364; 
Finley  v.  Magill,  57  Mo.  App.  481;  Gaffney  v. 
Megrath,  11  Wash.  456.  See  also  Parker  v. 
Beeman,  28  Ga.  475.  And  see  supra,  this  sec- 
tion, Elements  of  Damage. 

8.  Treble  Damages — California.  —  Hicks  v. 
Herring.  17  Cal.  566;  Watson  v.  Whitney,  23 
Cal.  37s;  Tewksbury  v.  O'Connell,  25  Cal. 
262;  Iburg  v.  Fitch,  57  Cal.  189. 

Michigan.  —  Shaw  v.  Hoffman,  25  Mich. 
162;  Howserz\  Melcher,  40  Mich.  185 ;  Thayer 
v.  Sherlock,  4  Mich.  173:  Hitchcock  v.  Pratt, 
51  Mich.  263;  Lane  v.  Ruhl,  103  Mich.  38. 

Arew  York.  —  Bach  v.  New,  23  N.  Y.  App. 
Div.  548. 

Utah.  —  Eccles  v.  Union  Pac.  Coal  Co.,  15 
Utah  14. 

Vermont.  —  Dustin  v.  Cowdry,  23  Vt.  631. 

4.  See  supra,  this  title.  The  Possession  Acces- 
sary —  Title  Not  Involved. 

5.  See  supra,  this  title,  The  Possession  Neces- 
sary —  Right  of  Possession  Not  Involved. 

6.  See  supra,  this  title,  Against  Whom 
Brought —  Vendee  under  Contract  to  Purchase. 

7.  Statute  of  Limitations  as  a  Bar.  —  Brown 
v.  Brackett,  26  Minn.  292;  Ellis  v.  Murray,  28 
Miss.  129.  See  the  statutes  of  the  several 
jurisdictions. 

Three  Years.  —  In  some  jurisdictions  the 
statutory  period  is  three  years.  Hardesty  v. 
Goodenough,  7  Mod.  138;  Wray  v.  Taylor,  56 
Ala.  188;  Morton  v.  Thompson,  13  Me.  162; 
Loring  v.  Willis,  4  How.  (Miss.)  3S3;  Biddle 
Ramsey,  52  Mo.  153;  Hannibal,  etc.,  R.  Co. 
v.  Hill,  60  Mo.  281;  Miller  v.  Tillmann.  61 
Mo.  317;  Beaty  v.  Jones,  I  Cold w.  (Tenn.)  482; 
Philips  v.  Sampson,  2  Head  (Tenn.)  429; 
Thompson  v.  Holt,  9  Humph.  (Tenn.)  407; 
Pettit  v.  Cowherd,  S3  Va.  20.  See  also  Rex  v. 
Harris.  1  Ld.  Raym.  440. 

Two  Years. —  In  Kansas,  Kentucky,  and  West 
Virginia,  this  action  is  barred  in  two  years. 
Alderman  v.  Boeken,  25  Kan.  658;   Mason  v. 
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The  possession  necessary  to  create  a  bar  under  the  statute  must  be  adverse.1 

FORCIBLE  MARRIAGE.  (See  the  titles  ABDUCTION,  vol.  I,  pp.  172,  178; 
Marriage).  —  See  note  2. 

FORCIBLE  TRESPASS.  (See  the  titles  Forcible  Entry  and  Detainer, 
.ante,  p.  742  ;  TRESPASS).  —  Forcible  trespass  is  the  taking  of  personal  property 
by  force  from  the  possession  of  another  in  his  presence,  and  it  is  not  an  essential 
element  of  the  offense  that  the  owner  should  oppose  the  seizure,  if  he  be  over- 
awed by  the  circumstances  of  the  action.  If  the  act  be  done  against  the  will  of 
the  possessor,  whether  he  expressly  forbids  the  taking  or  not,  the  offense  is 
consummated.3 


Bascom,  3  B.  Mon.  (Ky.)  269;  Hays  v.  Al- 
tizer,  24  W.  Va.  505. 

One  Year.  —  In  Montana  and  Nebraska  this 
action  must  be  brought  within  one  year. 
Boardman  v.  Thompson,  3  Mont.  387;  Galli- 
gher  v.  Connell,  23  Neb.  391. 

Illinois  Statute.  —  In  Illinois  there  seems  to 
be  no  statute  providing  specifically  within 
what  time  an  action  of  forcible  entry  and  de- 
tainer must  be  brought.  Thompson  v.  Sorn- 
berger,  59  111.  326.  But  the  15th  section  of  the 
Act  of  April  4,  1872,  provides:  "All  civil  ac- 
tions not  otherwise  provided  for  shall  be  com- 
menced within  five  years  next  after  the  cause 
of  action  accrued." 

Iowa  Statute.  —  Section  2372  of  the  Code  of 
Iowa  provides  that  thirty  days'  peaceable  and 
uninterrupted  possession  with  the  knowledge 
of  the  plaintiff  after  the  cause  of  action  ac- 
crued is  a  bar  to  an  action  of  forcible  entry 
and  detainer.    Fultz  v.  Black,  3  Iowa  569. 


1.  Adverse  Possession.  —  Burke  v.  Hale,  9 
Ark.  328;  McGuire  v.  Cook,  13  Ark.  448; 
Carter  v.  Reagan,  23  Ark.  74;  Loring  v. 
W.llis,  4  How.  (Miss.)  383;  Gillett  v.  Mathews, 
45  Mo.  307;  Hays  v.  Altizer,  24  W.  Va. 
505. 

2.  Forcible  Marriage.  —  In  Reg.  v.  Swanson, 
7  Mod.  101,  it  was  held  that  under  the  statute 
3  Hen.  VII.,  c.  2,  against  stealing  of  women, 
the  subsequent  consent  of  the  woman  forcibly 
married  would  not  extinguish  the  offense. 

In  Rex  v.  Pigot,  Holt  758,  it  was  held  that 
to  carry  away  a  woman  of  fortune  forcibly, 
with  attempt  to  marry  her,  was  a  misde- 
meanor at  common  law.  Lord  Holt  said: 
"  This  concerns  all  the  people  in  England  who 
would  dispose  of  their  children  well." 

3.  State  v.  Barefoot,  89  N.  Car.  567;  State 
v.  Sowls,  Phil.  L.  (61  N.  Car.)  151;  State  v. 
Pearman,  Phil.  L.  (61  N.  Car.)  371;  State  v. 
Armfield,  5  Ired.  L.  (27  N.  Car.)  207. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
title  FORECLOSURE  OF  MORTGAGES,  vol.  9,  p.  84. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  CHATTEL  MORTGAGES,  vol.  5,  p.  945; 
fUDICIAL  SALES;  MORTGAGES;  PURCHASE  MONEY  MORT- 
GAGES; RECEIVERS;  REFERENCES;  TRUST  DEEDS  AND 
POWER  OF  SALE  MORTGAGES. 

I.  Introductory  —  1.  Definition  and  Nature  —  a.  In  General.  —  The 
foreclosure  of  a  mortgage  is  a  legal 1  (though  not  necessarily  a  judicial)  pro- 
ceeding by  which  the  mortgagor's  equity  of  redemption  is  extinguished.3 
Any  proceeding  which  has  this  for  its  object  will  be  treated  as  a  foreclosure 
action  although  the  pleadings  do  not  so  designate  it.3 

b.  What  It  Includes  —  (1)  Strict  Foreclostire.  —  Foreclosure,  therefore, 
still  includes  the  ancient  proceeding  of  strict  foreclosure,4  which  constitutes 
in  itself  an  alienation  of  the  premises.5 

1.  The  term  "legal"  is  here  used  in  its  broad- 
est sense.  In  its  narrower  signification,  by 
which  it  is  opposed  to  "equitable,"  the  term 
would  not  apply  to  foreclosure  proceedings, 
which  are  generally  in  equity.  See  9  Encyc. 
of  Pl.  and  Pr.  219. 

2.  Foreclosure  Defined.  —  A  foreclosure  is  any 
proceeding  by  which  the  mortgagor's  equity  of 
redemption  in  the  property  is  cut  off  beyond 
possibility  of  recall.  Walsh  v.  Raymond,  58 
Conn.  251,  18  Am.  St.  Rep.  264.  Citing  Good- 
man v.  White,  26  Conn.  317;  Puffer  v.  Clark,  7 
Allen  (Mass.)  85;  2  Black.  Com.  159,  and  other 
text  writers.  See  also  Brown  v.  National 
Bank,  44  Ohio  St.  269. 

In  2  Hilliard  on  Mortgages  foreclosure  is 
defined  to  be  the  process  by  which  a  mort- 
gagee acquires  an  absolute  title  to  the  prop- 
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erty  of  which  he  has  previously  been  only  the 
conditional  owner  or  upon  which  he  has  pre- 
viously had  only  a  lien  or  incumbrance.  In 
Kramer  v.  Rebman,  9  Iowa  114,  this  definition 
was  quoted,  and  it  was  said:  "  This  last 
definition  applies  more  particularly  to  what  is 
termed  a  strict  foreclosure,  and  under  the 
method  provided  by  the  code  would  have  to 
be  modified  so  as  to  mean  the  process  by 
which  the  mortgagee  or  other  purchaser  ob- 
tains an  absolute  title  to  property  upon  which 
there  was  only  a  previous  lien  or  incum- 
brance." 

3.  Graham  v.  Blinn,  3  Wyoming  746. 

4.  Goodman  v.  White,  26  Conn.  317.  See  to 
the  same  effect  Sichler  v.  Look,  93  Cal.  600. 

5.  Pearman  v.  Gould,  42  N.  J.  Eq.  4:  Kane 
v.  Hibernia  Mut.  F.  Ins.  Co.,  38  N.  J.  L.  441, 
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(2)  Equitable  Foreclosure.  —  But  the  term  has  also  acquired  a  new  meaning 
by  virtue  of  the  change  which  has  taken  place  in  the  legal  theory  of  the  mort- 
gage, and  a  foreclosure  now  includes  also  a  proceeding  which  results  merely 
in  a  judicial  sale  of  the  premises,  and  transfers  no  title  to  the  mortgagee.1 

(3)  Merger.  —  So  a  foreclosure  may  take  place  by  a  merger  through  the 
purchase  of  the  fee  by  an  assignee  of  the  mortgage.2 

(4)  Exercising  Power  of  Sale  —  (a)  Generally.  —  The  term  ' '  foreclosure"  also 
includes  the  exercise  of  a  power  of  sale  contained  in  a  mortgage  or  deed  of 
trust,3  and  the  preliminary  advertisement  of  such  a  sale  is  within  the  terms  of 
a  fire-insurance  policy  prohibiting  commencement  of  foreclosure  proceedings.4 
This  has  even  been  held  where  the  advertisement  was  withdrawn  and  no  sale 
took  place,5  but  in  Michigan  it  was  decided  that  such  a  clause  referred  only 
to  the  actual  proceedings  of  the  sale.6 

(b)  Not  Within  Statute  of  Limitations.  —  But  such  preliminary  publications  7  or 
posting  of  notices  8  have  been  held  not  to  constitute  the  commencement  of 
an  action  within  the  meaning  of  the  statute  of  limitations. 


20  Am.  Rep.  409.  See,  however,  Goodman  v. 
White,  26  Conn.  317,  where  it  was  held  that  a 
prior  mortgagee  acquires  no  right  by  foreclos- 
ing to  redeem  the  property  from  a  subsequent 
incumbrance,  the  court  saying  that  the  fore- 
closure was  not  tantamount,  to  a  redemption 
or  purchase  of  the  mortgagor's  right.  "As 
between  the  two  parties  to  the  bill,  such  a  pro- 
ceeding passes  the  mortgagor's  title  as  effectu- 
ally as  a  judicial  sale,  because  it  extinguishes 
all  the  title  he  had.  All,  however,  that  is  for- 
mally done  is  the  extinguishment  of  the  right, 
the  interposition  of  a  perpetual  legal  bar 
against  the  party  foreclosed.  Such  is  the 
plain,  literal  meaning  of  the  terms  used.  The 
decree  only  professes  to  close  a  door  which 
equity  before  had  kept  open;  not  to  confer  a 
right  or  pass  a  title.  The  foreclosing  creditor 
succeeds  therefore  to  nothing,  acquires  no 
estate,  and  purchases  no  right." 

1.  Modern  Meaning.  —  In  McMillan  v.  Rich- 
ards, 9  Cal.  365,  70  Am.  Dec.  655,  the  court 
said:  "  In  truth,  the  original  character  of 
mortgages  has  undergone  a  change.  They 
have  ceased  to  be  conveyances,  except  in 
form.  They  are  no  longer  understood  as  con- 
tracts of  purchase  and  sale  between  the  par- 
ties, but  as  transactions  by  which  a  loan  is 
made  on  the  one  side  and  security  for  its  re- 
payment furnished  on  the  other.  They  pass 
no  estate  in  the  land,  but  are  mere  securities, 
and  default  in  the  payment  of  the  money  se- 
cured does  not  change  their  character.  Pro- 
ceedings for  the  foreclosure  of  mortgages,  in 
the  sense  in  which  the  terms  are  used  in  Eng- 
land and  in  several  of  the  states,  by  which  the 
mortgagor,  after  default,  is  called  upon  to 
repay  the  loan  by  a  specified  day  or  be  forever 
barred  of  his  equity  of  redemption,  are  un- 
known to  our  law.  The  owner  of  the  mort- 
gage in  this  state  can  in  no  case  become  the 
owner  of  the  mortgaged  premises,  except  by 
purchase  upon  sale  under  judicial  decree  con- 
summated by  conveyance.  A  foreclosure 
suit,  by  our  law,  results  only  in  a  legal  ascer- 
tainment of  the  amount  due,  and  a  decree 
directing  the  sale  of  the  premises,  for  its  satis- 
faction, the  surplus,  if  any,  going  to  subse- 
quent incumbrancers  or  the  owner  of  the 
premises,  and  execution  following  for  any  de- 
ficiency."   See  to  the  same  effect  Sichler  v. 


Look,  93  Cal.  600;  Goldtree  v.  McAlister,  86 
Cal.  93 ;  Ansonia  Nat.  Bank's  Appeal,  58  Conn. 
257;  Kramer  v.  Rebman,  9  Iowa  114;  Graham 
v.  Blinn,  3  Wyoming  746. 

2.  Merger.  —  "  The  defendant  holds  the  land 
by  a  good  title  and  indefeasible.  He  holds  it 
under  his  mortgage;  that  is,  under  the  merger 
of  the  mortgage  in  the  equity  of  redemption, 
uniting  the  two  estates  of  mortgagee  and 
mortgagor  in  his  own  person.  The  mortgage 
is  '  foreclosed,'  in  the  sense  that  no  one  has. 
the  right  to  redeem  it,  or  to  call  him  to  ac- 
count under  it;  and  this  was  the  only  reason- 
able meaning  which  the  parties  could  have 
attached  to  the  word  '  foreclosure  '  in  the  con- 
dition of  the  note."  Puffer  v.  Clark,  7  Allen 
(Mass.)  80. 

3.  Exercising  Power  of  Sale. —  In  Butte  First 
Nat.  Bank  v.  Bell  Silver,  etc.,  Min.  Co.,  8 
Mont.  32,  the  court  said:  "  We  need  not  mul- 
tiply instances  in  which  the  word  '  foreclos- 
ure '  is  used  to  denote  a  sale  of  the  mortgaged 
property  under  a  power  of  sale,  and  that  it  is. 
a  foreclosure,  because  it  as  effectually  bars  the 
equity  of  redemption  as  a  decree  in  chancery. 
We  know  of  no  authority  to  the  contrary." 

4.  Abortive  Advertisement.  —  Springfield 
Steam  Laundry  Co.  v.  Traders'  Ins.  Co.,  66 
Mo.  App.  199;  Titus  v.  Glens  Falls  Ins.  Co., 
81  N.  Y.  410. 

5.  Springfield  Steam  Laundry  Co.  v.  Trad- 
ers' Ins.  Co.,  66  Mo.  App.  199,  distinguishing 
Michigan  State  Ins.  Co.  v.  Lewis,  30  Mich. 
41- 

6.  Michigan  State  Ins.  Co.  v.  Lewis,  30 
Mich.  41. 

Where  the  clause  forbids  foreclosure  pro- 
ceedings with  the  knowledge  of  the  insured, 
such  proceedings  of  which  he  is  ignorant  will 
not  affect  the  policy.  North  British,  etc.,  Ins. 
Co.  v.  Freeman,  (Tex.  Civ.  App.  1896)  33  S. 
W.  Rep.  1091;  Bellevue  Roller-Mill  Co.  t: 
London,  etc.,  F.  Ins.  Co.,  (Idaho  1S95)  39  Pac. 
Rep.  196. 

7.  Duncan  v.  Cobb,  32  Minn.  460,  the  court 
saying:  "A  mortgage  is  not  '  foreclosed  '  by 
a  publication  of  a  notice  of  sale.  In  no  sense, 
either  popular  or  technical,  can  that  term  be- 
applicable  until  a  sale  of  the  property  has  beea 
effected." 

8.  Blackwell  v.  Barnett,  52  Tex.  326. 
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U\  invalid  sale.  —  A  sale  under  a  jpower  at  which  the  trustee  himself  illegally 
purchases  is  in  some  states  invalid,  and  such  sale  will  not,  of  course,  effect  a 

foreclosure^  _  A  proceeding  jn  scire  facias  \s  a  foreclosure.2    But  the 

mere  issue  of  a  scire  facias  sur  mortgage  has  been  held  not  to  be  a  breach  o 
a  fire-insurance  policy  which  provides  a  forfeiture  "  if  foreclosure  suit  shall 
have  been  or  be  hereafter  begun."  3  So  a  sale  under  a  judgment  authorized 
bv  a  note  given  by  the  insured  and  others  will  not  constitute  an  infringement 
of  such  a  clause  though  the  note  was  given  to  secure  the  same  debt  as  the 
mortgage  whose  foreclosure  is  prohibited.4 

c  What  It  Does  Not  Include  — (i)  Generally.  — Mere  commencement  of 
Proceedings  will  not,  of  course,  as  a  rule,  constitute  foreclosure  5  for  the  fore- 
closure proceeding,  if  it  be  an  equitable  one,  continues  until  the  confirmation 
of  sale  and  disbursement  of  its  proceeds.6  Hence,  under  a  stipulation  in  the 
mortgage  providing  for  attorney's  fees  in  the  event  of  foreclosure  the  com- 
mencement of  a  foreclosure  proceeding  which  is  never  carried  to  its  final 
termination  will  not  render  the  mortgagor  liable  for  such  fees.7  _  So  where  a 
fire-insurance  policy  provides  that  it  shall  be  void  '  upon  the  passing  or  enter- 
ing of  a  decree  of  foreclosure,"  it  is  held  that  no  forfeiture  is  incurred  merely 
bv  the  commencement  of  a  foreclosure  proceeding,  though  there  is  authority 
to  the  contrary.8  Neither  is  a  decree  in  a  creditor's  bill  against  heirs,9  nor  a 
proceeding  to  foreclose  a  mechanic's  lien,10  a  foreclosure  within  the  meaning 
of  such  a  clause. 


1.  Niagara  F.  Ins.  Co.  v.  Scammon,  144  111. 
400. 

2.  Van  Vrankin  v.  Roberts,  (Del.  Ch.  1893)  29 
Atl.  Rep.  1044,  holding  also  that  filing  a  bill 
in  equity  to  foreclose  the  same  mortgage  was 
an  abandonment  of  the  scire  facias. 

3.  Weiss  v.  American  F.  Ins.  Co.,  148  Pa. 
St.  349,  the  court  saying:  "  The  scire  facias 
was  not  a  technical  foreclosure  within  the 
meaning  of  the  policy.  It  was  not,  therefore, 
violated  in  terms."  The  reasoning  here,  how- 
ever, seems  unsatisfactory,  and  the  decision  is 
in  conflict  with  those  cited  in  notes  3  and  4, 
p.  780,  supra. 

4.  Collins  v.  London  Assur.  Corp.,  165  Pa. 
St.  298. 

5.  Commencement  of  Foreclosure  Proceedings 
Not  a  Foreclosure.  —  Schmidt  v.  Potter,  35  Iowa 
426;  Jennings  v.  McKay,  19  Kan.  120;  Min- 
nock  v.  Eureka  F.  &  M.  Ins.  Co.,  90  Mich. 
236;  Butz  v.  Ohio  Farmers'  Ins.  Co.,  76  Mich. 
263,  15  Am.  St.  Rep.  316;  Pennebaker  v.  Tom- 
linson,  I  Tenn.  Ch.  598.  Contra,  Mclntire  v. 
Norwich  F.  Ins.  Co.,  102  Mass.  230,  3  Am. 
Rep.  458. 

6.  Foreclosure  Proceeding  Not  Terminated  until 
Confirmation  of  Sale  and  Disposal  of  Proceeds.  — 

Link  v.  Connell,  48  Neb.  574.  See  also  Jack- 
son v.  Warren,  32  111.  331;  Day  v.  Thompson, 
11  Neb.  123;  Beaumont  v.  Herrick,  24  Ohio 
St.  445;  Moore  v.  Ogden,  35  Ohio  St.  430; 
Rankin  v.  Hannan,  37  Ohio  St.  113. 

7.  Right  to  Attorney's  Fee  —  Stipulation  in 
Mortgage.  —  Schmidt  v.  Potter,  35  Iowa  426; 
Jennings  v.  McKay,  19  Kan.  120,  distinguish- 
ing American  L.  Assoc.  v.  Dale,  17  Kan.  185. 

8.  Restrictions  in  Fire-insurance  Policies.  — 
Minnock  v.  Eureka  F.  &  M.  Ins.  Co.,  90  Mich. 
236.  And  see  Pennebaker  v.  Tomlinson,  I 
Tenn.  Ch.  598.  In  the  case  last  cited  the 
court  said  that  "  to  work  a  termination  of  the 
policy,  there  must  be  a  complete  and  technical 
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foreclosure,  or  such  a  levy  of  an  execution  as 
divests  title." 
See  also  the  title  Fire  Insurance,  ante,  p. 

But  see  contra,  Mclntire  v.  Norwich  F.  Ins. 
Co.,  102  Mass.  230,  3  Am.  Rep.  458.  In  this 
case  the  policv  provided  that  the  insurer 
should  not  be  'liable  thereon  in  the  event  of 
"  the  entry  of  a  foreclosure  of  a  mortgage." 
"  The  meaning  of  the  policy,"  said  the  court, 
"  is  that  something  short  of  an  actual  and 
complete  foreclosure  shall  be  considered,  for 
the  purposes  of  their  contract,  as  a  transfer  or 
change  of  title,  and  that  an  entry  for  foreclos- 
ure, or  an  act  which  of  itself,  and  without  any 
further  formality  or  process  on  the  part  of  the 
mortgagee,  will  deprive  the  assured  of  all 
right  and  title  in  the  property  unless  he  pay 
the  debt  shall  be  deemed  sufficient  to  termi- 
nate the  risk.  The  defendants  might  well  be 
unwilling  to  continue  to  insure  property  which 
is  so  situated  that  its  destruction  by  fire  might 
be  the  easiest  or  only  way  to  make  it  bene- 
ficial to  the  assured." 

9.  Decree  in  Creditors'  Bill  Not  a  Foreclosure.  — 
Georgia  Home  Ins.  Co.  v.  Kinnier,  28  Gralt. 
(Va.)  88. 

10.  Proceeding  to  Enforce  Mechanic's  Lien.—  In 

Colt  v.  Phoenix  F.  Ins.  Co.,  54  N.  Y.  595.  the 
court  said:  "  We  have  no  hesitation  in  hold- 
ing that  '  the  commencement  of  foreclosure 
proceedings  '  which  was  to  be  '  deemed  an 
alienation  of  the  property  '  was  not  intended 
to  refer  to  proceedings  to  enforce  a  mechanic's 
lien  under  the  provisions  of  recent  statutes. 
It  doubtless  was  intended  by  the  parties  to 
refer  to  the  ordinary  proceedings  for  the  fore- 
closure of  a  mortgage  upon  real  estate,  and 
not  to  the  exceptional  proceedings  allowed  by 
special  statutes,  differing  in  different  locali- 
ties, to  aid  mechanics  in  enforcing  their  claims 
for  materials  furnished  and  labor  performed  in 
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Foreclosure  in  Different  Counties.  —  Upon  the  theory  that  the  modern  foreclosure 
proceeding  is  not  complete  at  least  until  sale,  a  statute  authorizing  the  fore- 
closure of  a  mortgage  covering  land  situate  partly  in  one  county  and  partly 
in  another,  to  take  place  in  either  of  the  counties,  was  held  to  permit  the  sale 
of  all  the  land  in  one  county  as  well  as  the  maintenance  of  the  suit.1 

(2)  Action  for  Possession.  —  An  action  to  recover  possession  of  real  property 
js  not  a  foreclosure  proceeding,2  and  it  is  error  for  the  court  to  permit  a  plead- 
ing in  such  an  action  to  be  converted  into  a  foreclosure  bill.3 

2  Mortgages  Not  Subject  to  Foreclosure.  —  The  ancient  vivum  vadium  and 
the  later  Welsh  mortgage,  to  which  only  the  rents  and  profits  of  the  corpus 
were  applied,4  were  not  subject  to  foreclosure.5 

In  Massachusetts  the  courts  have  no  power  to  decree  an  equitable  foreclosure 
and  sale  unless  the  mortgage  expressly  contains  a  power  of  sale.6 

II.  Forms  and  Methods  — 1.  Judicial  Foreclosure.  —  A  judicial  foreclosure 
that  is,  a  foreclosure  the  proceedings  for  which  are  carried  on  in  court  is 
imperatively  required  in  some  jurisdictions.7 

strict  Foreclosure.  —  Originally,  the  exclusive  practice  in  foreclosing  mortgages 
was  by  a  bill  in  chancery  to  procure  a  decree  for  the  strict  foreclosure  of  the 
right  to  redeem,  by  means  of  which  the  land  became  the  absolute  property  of 
the  mortgagee.8  This  method  is  authorized  by  statute  in  one  of  the  states  of 
the  Union,9  and  in  other  states  it  is  sometimes  used  under  special  circum- 
stances. 10 


the  construction  of  a  building.  It  must  un- 
questionably be  held  to  mean  the  foreclosure 
of  a  mortgage  in  the  ordinary  sense  in  which 
these  terms  are  employed." 

1.  Mortgaged  Land  Lying  in  Several  Counties. 
—  Goldtree  v.  McAlister,  86  Cal.  93. 

2.  Action  to  Recover  Possession  of  Land  Not  a 
Foreclosure  Proceeding.  —  Simpson  v.  Simpson, 
107  N.  Car.  552;  De  Walt  v.  Kinard,  33  S.  Car.' 
522.  But  see  Grandin  v.  Hurt,  80  Ala.  116. 
In  this  case  the  mortgage  contained  a  stipula- 
tion that  the  mortgagee  would  not  "  institute 
any  proceedings  to  foreclose  "  it  until  the 
happening  of  a  certain  contingency.  It  was 
held  that  the  word  "  foreclose  "  was  not  used 
in  a  technical  sense,  but  should  be  taken  in  its 
popular  signification,  as  meaning  to  enforce  by 
any  form  of  legal  proceeding,  and.  therefore, 
the  mortgagee  could  not  recover  possession  of 
the  mortgaged  premises  where  the  contingency 
had  not  happened. 

3.  Converting  Action  for  Possession  into  Action 
to  Foreclose.  —  De  Walt  v.  Kinard,  33  S.  Car. 
522. 

4.  See    1    Jones   on    Mortgages   (4th  ed.), 
2,  3. 

5.  Vivum  Vadium  and  Welsh  Mortgages  Not 
Subject  to  Foreclosure.  —  Talbot  v.  Braddil,  1 
Vern.  394;  Teulon  v.  Curtis,  Younge  610.  In 
both  of  these  cases  points  are  set  forth  in  the 
arguments  of  counsel,  but  there  seems  to  be 
no  dispute  as  to  their  correctness,  and  they  are 
usually  cited  by  the  text  writers  in  support  of 
the  statement  of  the  text. 

6.  Rule    in    Massachusetts.  —  Hallowell  v. 
Ames,  165  Mass.  123. 

7.  Judicial  Foreclosure  Imperatively  Required. 
—  Nevin  v.  Lulu,  etc..  Silver  Min.  Co.,  10 
Colo.  357;  Wheeler  v.  Sexton,  34  Fed.  Rep. 
134  (stating  the  rule  in  Nebraska);  Thompson 
v.  Marshall,  21  Oregon  171.  But  see  contra, 
Butte  First  Nat.  Bank  v.  Bell  Silver,  etc., 
Min.  Co.,  8  Mont.  32,  holding  that  a  statute 
requiring  foreclosure  by  suit  does  not  affect 
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the  validity  of  a  foreclosure  by  the  exercise  of 
a  power  of  sale  in  the  mortgage.  See  also  the 
title  Foreclosure  of  Mortgages,  9  Encyc. 
Pl.  and  Pr.  119. 

8.  Strict  Foreclosure  —  Formerly  Exclusive 
Method.  —  4  Kent's  Com.  181.  See  also  the 
title  Foreclosure  of  Mortgages,  9  Encyc.  of 
of  Pl.  and  Pr.  122  et  sea. 

The  Form  of  the  Decree  in  a  proceeding  for  a 
strict  foreclosure  is  that  the  defendant  shall  be 
barred  of  all  his  right,  title,  and  equity  of  re- 
demption, unless  he  pays  the  mortgage  debt 
within  a  specified  time  from  the  date  of  the 
decree.  Sage  v.  Central  R.  Co.,  99  U.  S.  334; 
Mulvey  v.  Gibbons,  87  111.  367;  Farrell  v.  Par- 
lier.  50  111.  274. 

9.  Strict  Foreclosure  Allowed  by  Statute.  —  See 
Rev.  Laws  Vt.  1880,  S  760  et  sea. 

10.  Strict  Foreclosure  Allowed  under  Special  Cir- 
cumstances —  A labama.  —  Hitchcock  v.  U.  S. 
Bank,  7  Ala.  386;  Hunt  v.  Lewin,  4  Stew.  & 
P.  (Ala.)  138. 

Illinois.  —  Wilson  v.  Geisler,  19  111.  49;  Far- 
rell v.  Parlier,  50  111.  274;  Boyer  v.  Boyer,  09 
111.  447;  Ryan  v.  Newcomb,  136  111.  57;  Miller 
v.  Davis,  5  111.  App.  474;  Gorham  v.  Farson, 
119  111.  425:  Brahm  v.  Dietsch,  15  111.  App. 
331;  Griesbaum  v.  Baum,  18  111.  App.  614. 

Indiana.  —  Jefferson  v.  Coleman,  no  Ind. 
515;  Catterlin  v.  Armstrong,  101  Ind.  25S; 
Shirk  v.  Andrews,  92  Ind.  509;  American  Ins. 
Co.  v.  Gibson,  104  Ind.  336. 

Iowa.  —  Shaw  v.  Heisey,  48  Iowa  468. 

Maryland.  —  Dorsey  -'.  Dorsey,  30  Md.  522. 

Massachusetts.  —  Shepard  -•.  Richardson,  145 
Mass.  32;  Shaw  v.  Norfolk  County  R.  Co.,  5 
Gray  (Mass.)  162. 

Minnesota.  —  Wilder  v.  Haughey,  21  Minn. 
101;  Heyward  v.  Judd,  4  Minn.  483;  Drew  v. 
Smith,  7  Minn.  301. 

Arebraska.  —  Miles  v.  Stehle,  22  Neb.  740. 

New  Jersey.  —  Benedict  v.  Mortimer,  (N.  1. 
1887)  S  Atl.  Rep.  515. 

New  York.  —  Benedict  v.  Gilman,  4  Paige 
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Forms  and  Methods.      FORECLOSURE  OF  MORTGAGES.     Summary  Foreclosure. 

Equitable  Foreclosure.  —  The  prevailing  modern  method  of  judicial  foreclosure 
is  by  a  suit  to  obtain  a  decree  for  the  sale  of  the  mortgaged  premises  and  a 
satisfaction  of  the  debt  secured  out  of  the  proceeds  of  the  sale.1 

Scire  Facias  to  foreclose  mortgages  is  employed  in  the  states  of  Pennsylvania, 
Delaware,  and  Illinois,  and  is  permitted  in  New  Jersey? 

A  Rule  Nisi,  which  much  resembles  the  proceeding  by  scire  _  facias,  is  the 
method  used  in  Georgia,  and  seems  to  be  peculiar  to  that  state.3 

A  Writ  of  Entry  is  the  usual  method  employed  in  the  states  of  Massachusetts, 
Maine,  and  New  Hampshire*  .... 

Ejectment  is  a  method  authorized  by  statute  in  Vermont?  and  existing  in 
some  states  where  the  common-law  rule  as  to  the  title  of  the  mortgagor  after 
condition  broken  has  not  been  changed  by  statute.6 

2.  ttuasi-Judicial  Foreclosure.  —  The  statutes  of  Maryland  provide  a  method 
of  foreclosure  which  is  unique  and  of  peculiar  interest  as  being  partly  judicial 
and  in  part  summary.  These  statutes  expressly  recognize  the  validity  of 
powers  of  sale  in  mortgages,  and  the  authority  to  foreclose  is  derived  from 
such  power.  To  this  extent  the  method  is  summary.  But  the  sale  made 
under  such  power  must  be  reported  to  a  court  having  chancery  jurisdiction, 
and  opportunity  to  present  objections  must  be  given.  The  court  may  then 
either  ratify  or  vacate  the  sale.7 

In  the  City  of  Baltimore  a  still  more  peculiar  method  is  in  vogue.  If  in  the 
mortgage  or  otherwise  the  mortgagor  "  declare  his  assent  to  the  passing  of  a 
decree  for  the  sale  of  the  mortgaged  premises,"  the  Circuit  Court  may  render 
a  decree  on  the  strength  of  this  and  appoint  a  trustee  to  make  the  sale.8 

3.  Summary  Foreclosure  —  a.  Advertisement  AND  Sale  under  Power. 
—  The  third  class  of  foreclosure  methods  is  designated  as  summary  because  it 
includes  those  which  do  not  require  the  intervention  of  a  court.  The  most 
common  of  the  methods  of  this  class  is  advertisement  and  sale  by  virtue  of  a 
power  contained  in  a  mortgage  or  deed  of  trust.  This  method  obtains  in 
about  thirty  different  states,  and  is  in  fact  the  most  prevalent  of  any  single 
foreclosure  method  at  the  present  time.  It  is  generally  treated  as  permissible 
in  the  absence  of  a  contrary  statute,9  but  the  opposite  rule  has  been 
announced  in  Nebraska.™ 

b  Entry  and  Possession.  —  This  method,  which,  like  the  foregoing, 
is  a  summary  one,   is   authorized    in  the   states   of   Maine 11  and  New 

(N  Y.)  58-  Ross  v.  Boardman,  22  Hun  (N.  Y.)  Foreclosure  of  Mortgages,  9  Encyc.  of  Pl. 

^27;  Bolles  v.  Duff,  43  N.  Y.  469;   Hone  v.  and  Pr.  143-        n               „    .  0Q  ,  , 

Fisher  2  Barb  Ch  (N.  Y.)  559.  5.  Ejectment.  —  Rev.  Laws  Vt.  (1880),  c.  69. 

North  Carolina.  —  Green  v.  Crockett,  2  Dev.  6.  See  the  title  Foreclosure  of  Mortgages 

&  B.  Eq.  (22  N.  Car.)  390.  9  Encyc.  of  Pl.  and  Pr.  140. 

Ohio.-  Anonymous,  1  Ohio  235.  7.  Quasi-judicial  Foreclosure  m  Maryland.— 

Vermont.  —  Frizzle  v.  Dearth,  28  Vt.  787.  For  the  details  of  this  method  see  Pub.  Gen. 

Wisconsin.  —  Bresnahan  v.  Bresnahan,  46  Laws  Md.  (1888),  art.  66,  §§  6-1 1. 

Wis.  385-  Landon  v.  Burke,  36  Wis.  378;  Mc-  8.  Method  in  City  of  Baltimore.  -  Pub.  Local 

Indoe  v.  Morman,  26  Wis.  588;   Kimball  v.  Laws  Md.,  art.  4-  §  692  et  seq.    See  Morrill  v. 

Darling,  32  Wis.  675.  Gelston,  34  Md.  413.    Under  the  Baltimore 

1.  Equitable  Foreclosure.  —  See  the  title  Fore-  method  it  is  no  objection  to  the  validity  ot  the 
closure  of  Mortgages,  9  Encyc.  of  Pl.  and  sale  that  the  holder  of  a  subsequent  lien  was 
Pr.  127,  and  the  various  local  codes  and  stat-  not  made  a  party.  Hughes  v.  Riggs,  84  Md. 
utes  in  the  United  States.  502-                                                 »v  , 

2.  Scire  Facias.  —  Bright.  Purd.  Dig.  Pa.,  p.  9.  Sale  under  Power  Authorized  in  Absence  of 
659,  §160  Laws  Del.  (1893),  c.  in,  §  551  Contrary  Statute.  -  Butte  First  Nat.  Bank  v. 
2  Starr  &  Curt.  Annot.  Stat.  111.  (1896),  c.  95,  Bell  Silver,  etc.,  Min.  Co    8  Mont.  32. 

I8-22;  Gen.  Stat.  N.  J.  (1895),  p.  2103,  §§  4,  5-  10.  Rule  in  Nebraska.- Wheeler  v.  Sexton,  34 

3.  Rule  Nisi.  —  Code  Ga.  (1895),  §£2743-2750.  Fed.  Kep.  154,  reviewing  the  Nebraska  cases. 
See  also  the  title  Foreclosure  of  Mortgages.  11.  Methods  of  Foreclosure  in  Maine.—  In  Ken- 
9  Encyc.  of  Pl.  and  Pr.  138.  nebec,  etc.,  R.  Co.  v.  Portland,  etc.,  K.  Co., 

4.  Writ  of  Entry. —  Pub.  Stat.  Mass.  (1882),  59  Me.  9,  it  is  stated  that  there  are  lour 
c.  1S1  §§  1-13-  Rev.  Stat.  Me.  (1883),  c.  90.  as  methods  of  foreclosure  prevailing  in  Maine,  as 
amended  bv  Freem.  Supp.,  pp.  447-448;  Pub.  follows:  One  by  entry  and  possession  for  the 
Stat.  N.  H.  (1891),  c.  139.    See  also  the'  title  purpose  of  foreclosing  by  the  written  consent 
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Hampshire.1  This  involves  no  judicial  action,  but  requires  the  publication  of 
a  notice  and  certificate  by  the  register. 

e.  Entry  by  Consent.  —  This  method  seems  to  be  peculiar  to  the  state 
of  Maine,  and  like  the  one  last  mentioned  is  exceedingly  simple  and  is 
employed  only  when  the  mortgagor  or  his  grantee  makes  a  written  consent  to 
the  entry.2 

III.  When  Right  to  Foreclose  Is  Barred  —  1.  Origin  and  History  of  Limita- 
tions in  Foreclosure  —  a.  Limitations  in  Chancery  Generally.  —  The 
original  statute  of  limitations  governed  only  actions  at  law,  and  did  not  apply 
to  suits  in  equity,  like  foreclosure.  But  as  chancery  enlarged  its  jurisdiction 
it  followed  the  analogy  of  the  statute,  at  first  in  proceedings  which  it  enter- 
tained concurrently  with  law,  and  afterwards  in  those  which  were  peculiar  to 
it  but  were  substitutes  for  legal  remedies.  As  to  these  chancery  gradually 
established  the  rule  that  if  the  corresponding  legal  remedy  was  barred  it  would 
grant  no  relief.3 

b.  In  Redemption.  — Thus  in  bills  to  redeem,  which  formed  the  earliest 
class  of  suits  involving  mortgages,  chancery  has  generally,  though  not  univer- 
sally, applied  the  period  of  limitation  applicable  to  ejectment,  that  being  the 
legal  remedy  which  would  involve  some  of  the  same  questions  and  adjudicate 
in  part  the  same  class  of  rights.4 

c.  IN  FORECLOSURE. — The  right  to  redeem  and  the  right  to  foreclose 
have  been  treated  in  equity  as  "  reciprocal  and  commensurable."5  Hence 
when  foreclosure  came  to  supersede  redemption  as  the  more  common  proceed- 
ing involving  mortgages,  chancery  applied  to  the  former  a  rule  similar  to  that 
previously  governing  the  latter,  and  held  that  it  would  not  entertain  the  suit 
after  the  lapse  of  a  period  which  would  bar  ejectment  in  a  similar  case,  but 
would  then  presume  that  the  debt  had  been  paid.6  For  a  long  period  this 
presumption  was  the  only  substitute  for  the  statute  of  limitations  applicable 


of  the  mortgagor  or  his  grantee;  one  by  a 
peaceable  entry,  in  presence  of  witnesses, 
whose  certificate  of  the  fact  must  be  recorded 
in  the  registry  of  deeds;  another  mode  by  a 
suit  at  law,  declaring  in  a  real  action  in  the 
usual  form,  in  which  action  either  party,  on 
motion  and  proof  that  the  title  claimed  was  in 
mortgage,  might  have  a  conditional  judgment 
■entered  as  on  mortgage,  in  which  it  was  de- 
creed that  if  the  debt  was  not  paid  in  two 
months,  an  execution  for  possession  should 
issue,  and  if  possession  was  taken  under  the 
judgment  at  law,  the  equity  would  be  fore- 
closed in  three  years  after  such  execution  of 
the  writ  of  possession;  and  a  fourth  by  publi- 
cation in  a  newspaper  without  entry  or  suit, 
describing  the  mortgage,  the  breach  of  the 
condition,  and  intention  thereby  to  foreclose 
the  mortgage,  allowing  the  usual  time  of 
redemption,  viz.,  three  years  after  the  publi- 
cation. In  Ireland  v.  Abbott,  24  Me.  155,  it 
was  held  that  since  1821  a  mortgage  of  real 
estate  cannot  be  foreclosed  in  Maine  except  by 
pursuing  one  of  the  modes  provided  by  the 
statute  for  that  purpose. 

1.  New  Hampshire.  —  Pub.  Stat.  (1891),  c.  139, 
•§  14. 

2.  Entry  by  Consent.  —  See  Kennebec,  etc., 
R.  Co.  v.  Portland,  etc.,  R.  Co.,  59  Me.  9. 

3.  Limitations  in  Chancery.  —  See  the  title 
Limitation  of  Actions. 

4.  Limitation  by  Analogy  to  Statute  of  Limita- 
tions. —  See  the  title  Equity  of  Redemption, 
vol.  11,  p.  247. 

5.  Foreclosure  and  Redemption  Reciprocal  — 


California.  —  Arrington  -'.  Liscom,  34  Cal.  365, 
94  Am.  Dec.  722. 

Illinois.  —  Green  v.  Capps,  142  111.  286; 
Locke  v.  Caldwell,  91  111.  417. 

Kentucky.  —  Caufman  v.  Sayre,  2  B.  Mon. 
(Ky.)  202. 

Minnesota.  —  Rogers  v.  Benton,  39  Minn.  39, 
12  Am.  St.  Rep.  613;  Bradley  v.  Norris,  63 
Minn.  156. 

Nebraska.  —  Morrow  v.  Jones,  41  Neb.  S67. 
See  also  the  title  Equity  of  Redemption, 
vol.  11,  p.  248. 

6.  Presumption  of  Payment  After  Limitation 
Period — England.  —  Christophers  v.  Sparke,[2 
Jac.  &  W.  223.  This  view  was  not  arrived  at, 
however,  without  some  expression  of  contrary 
opinion.  See  Toplis  v.  Baker,  2  Cox  118; 
Trash  v.  White,  3  Bro.  C.  C.  289;  Du  Vigier  v. 
Lee,  2  Hare  326. 

United  States.  — Cleveland  Ins.  Co.  v.  Reed, 
1  Biss.  (U.  S.)  180. 

Alabama.  —  Goodwyn  v.  Baldwin,  59  Ala. 
127;  Coyle  v.  Wilkins,  57  Ala.  108. 

Arkansas.  —  Hall  v.  Denckla,  28  Ark.  506. 
Compare  Guthrie  v.  Field,  21  Ark.  379. 

Connecticut.  —  Haskell  v.  Bailey,  22  Conn. 
569.    Compare  Fox  v.  Blossom,  17  Blatchf.  (U. 

S.)  352. 

Illinois.  —  Manning  v.  Warren,  17  111.  267; 
Harris  v.  Mills,  28  111.  44,  81  Am.  Dec.  259; 
Locke  v.  Caldwell,  91  111.  417;  Reynolds  v. 
Dishon,  3  111.  App.  173. 

Maine.  —  Joy  v.  Adams,  26  Me.  330;  Sweet- 
ser  v.  Lowell,  33  Me.  446;  Blethen  v.  Dwinal, 
35  Me.  556;   Chick  v.  Rollins,  44  Me.  104; 
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to  foreclosure  proceedings.  In  some  jurisdictions  the  law  is  still  in  that  con- 
dit  oT  and  theP  courts  yft  speak  t>f  the  presumption  of  payment  rather  than 
the  bar  of  the  statute.*  Generally,  however,  throughout  the  United  States  » 
and  in  England.*  the  legislature  has  supplemented  and  completed  the  work 
inaugurated  in  chancery  and  has  enacted  statutes  winch  prescribe  a  definite 
period ^  within  which  foreclosure,  like  other  equitable  proceedings,  must  be 

inSt2 'period  of  Limitation  -  a.  In  Gen eral.  -  The  period  within  which  fore- 
closure proceedings  mast  be  brought  is  far  from  uniform  in  the  several  juris- 
dictions, varying  from  four  to  twenty  years.  -^:„*.W 

Section  of  statute  Applicable.  -  A  foreclosure  proceeding  usually  falls  within  that 
secrion  of  the  statute  of  limitations  which  governs  actions  upon  sealed  instru- 
ments»  and  it  is  not  an  action  for  the  recovery  of  the  title  or  the  possession 
of  real  property  within  a  section  of  the  statute  prescribing  a  longer  period/* 

When  Bar  Is  Complete.  -  Where  the  petition  is  filed  within  he  prescribed 
period  the  mere  fact  of  an  amendment  for  the  purpose  of  including  another 
mortgage  after  the  expiration  of  such  period  will  not  prevent  recovery.7  _ 

b -  Whether  Note  or  Mortgage  Period  Governs  -(i)  Majority 
Ruh  (sl)  Generally  —  In  the  greater  number  of  jurisdictions  where  the  ques- 
tion iTa  been atd  it  has  been  determined  that  the  foreclosure  proceeding 
falls  within  that  period  of  the  statute  of  limitations  which  pertains  to  the 


Roberts  v.  Littlefield,  48  Me.  61;  Jarvis  v. 
Albro,  67  Me.  310. 

Maryland.  —  Baltimore,  etc.,  K.  <-o  v. 
Trimble,  51  Md.  99;  Webster  v.  Hall,  2  Har. 
&  M.  (Md.)  19,  1  Am.  Dec.  370. 

Massachusetts.  —  Cheever  v.  Perley,  "  Allen 
(Mass  )  581-  Bacon  v.  Mclntire,  8  Met.  (Mass.) 
87-  Ay  res  V  Waite,  10  Cush.  (Mass.)  72; 
Howland  v.  Shurtleff,  2  Met.  (Mass.)  26  35 
Am.  Dec.  384;  Inches  v.  Leonard,  12  Mass. 

^Michigan.  —  Michigan  Ins.  Co.  v.  Brown,  11 
Mich.  265.  Compare  Burrow  v.  Debo,  47  Mich. 
242  This  presumption  afforded  the  onlv  bar 
to  foreclosure  proceedings  in  Michigan  prior 
to  1879  See  Baent  v.  Kennicutt,  57  Mich.  268. 
Minnesota.— See  Ayerv.  Stewart,  14  Minn.  97. 
Mississippi.  —  Nevitt  v.  Bacon,  32  Miss.  212, 
66  Am.  Dec.  609. 

Missouri.  —  Wilkerson  v.  Allen,  67  Mo.  502; 
Wilson  v.  Albert,  89  Mo.  537.  Compare  Kelly 
v.  Hurt,  61  Mo.  463. 

New  Hampshire.—  Tripe  v.  Marcy,  39  N.  H. 
439;  Sheafe  v.  Gerry,  18  N.  H.  245. 

New  Jersey.  —  Evans  v.  Huffman,  5  N.  J. 
Eq  354-  Downs  v.  Sooy,  28  N.  J.  Eq.  55; 
Bates  v.  Conrow,  11  N.J.  Eq.  137;  Wanmaker 
v.  Van  Buskirk,  I  N.  J.  Eq.  685,  23  Am.  Dec. 

748.  T  . 

New  York.  —  Giles  v.  Baremore,  5  Johns. 
Ch.  (N.  Y.)  545;  Dunham  v.  Minard,  4  Paige 
{N.  Y.)  441;  Jackson  v.  Pratt,  10  Johns.  (N.  Y.) 
381-  Jackson  v.  Wood,  12  Johns.  (N.  Y.)  242, 
7  Am.  Dec.  315;  Belmont  v.  O'Brien,  12  N.  Y. 
394-  Bander  v.  Snyder,  5  Barb.  (N.  Y.)  63. 

North  Carolina.  —  Roberts  v.  Welch,  8  Ired. 
Eq  (43  N.  Car.)  287;  Brown  v.  Becknall,  5 
Jones  Eq.  (58  N.  Car.)  423;  Parker  v.  Banks, 
79  N.  Car.  480;  Ray  v.  Pearce,  84  N.  Car.  485. 

Pennsylvania.  — See  Martin  v.  Jackson,  27 
Pa.  St.  504,  67  Am.  Dec.  489. 

Rhode  Island.  —  Staples  v.  Staples,  (R.  I. 
1897)  38  Atl.  Rep.  49§-  „  0 

South  Carolina.      Agnew  v.  Renwick,  27  b 

13  C.  o:  L.— =6 


Car.  562.  Compare  Drayton  v.  Marshall,  Rice' 
Eq.'(S.  Car.)  373,  33  Am.  Dec  84. 

Vermont.  —  Martin  v.  Bowker,  19  Vt.  520; 
Smith  v.  Niagara  F.  Ins.  Co.,  60  Vt.  682,  6  Am. 
St.  Rep.  144.    Compare  Atkinson  v.  Patterson, 

^Virginia.  —  Snavely   v.    Pickle,   29  Gratt. 
(Va  )  27;  Booker  v.  Booker,  29  Gratt.  (Va  )  605. 
West  Virginia.  —  Hale  v.  Pack,  10  W.  Va. 

I4L  Alabama.  —  Goodwyn  v.  Baldwin,  59  Ala. 
127-  Coyle  v.  Wilkins,  57  Ala.  108. 

Rhode  Island.  —  Staples  v.  Staples,  (R.  1. 
1897)  38  Atl.  Rep.  498.  ^  T      ^  , 

Vermont.  —  Smith  v.  Niagara  F.  Ins.  Co.,  60 
Vt.  682,  6  Am.  St.  Rep.  144. 

2.  Express  Limitation  in  United  States.  —  bee 
the'  various  local  codes  and  statutes  in  the 
United  States,  and  see  generally  the  title 
Limitation  of  Actions. 

3.  Express  Limitation  in  England.  —  Keal 
Property  Limitation  Act,  1874-  See  Barnes 
v.  Glenton,  (1898)  2  Q.  B.  223. 

4.  Period  of  Limitation—  Four  }  ears.— <~ookes 
v.  Culbertson,  9  Nev.  199. 

Twenty  Years.  —  Staples  v.  Staples,  (K.  1. 
1807)  38'  Atl.  Rep.  498;  Brown  v.  Grove,  80 
Fed.  Rep.  564.  See  also  the  statutes  of  limi- 
tations of  the  several  states. 

5.  Section  of  Statute  Applicable  —  Limitation 
as  to  Sealed  Instruments.  —  Browne  w  Browne, 
17  Fla.  607,  35  Am.  Rep.  96;  Eubanks  v. 
Leveridge,  4  Sawy.  (U  S.)  274;  Jennings 
v.  Peay,  51  S.  Car.  327.  See  also  Marriott  v. 
Thompson,  Willes  186;  Stockwell  v.  Coleman, 
10  Ohio  St.  33;  Tyler  v.  Winslow,  15  Ohio  St. 
-364-  Kerr  v.  Lydecker,  51  Ohio  St.  240. 

6  Foreclosure  Not  Within  Section  Governing 
Recovery  of  Keal  Property.  —  Kerr  w  Lydecker, 
51  Ohio  St.  240.  See  to  the  same  effect  Ander- 
son v.  Baxter,  4  Oregon  105;  Eubanks  v. 
Leveridge,  4  Sawy.  (U.  S.)  274.  _ 

7.  Amendment  After  Lapse  of  Statutory  Period. 
—  Long  v.  Long,  141  Mo.  352. 
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mortgage,  and  not  that  which  applies  t< 
standing  the  debt  itself  may  be  barred 
lien  may  still  be  employed  if  the  statute 

1.  Action  Barred  by  Mortgage  Period  Only  — 

Alabama.  —  Coyle  v.  Wilkins,  57  Ala.  108; 
Ware  v.  Curry,  67  Ala.  274.  See  also  Bizzell 
v.  Nix,  60  Ala.  281,  31  Am.  Rep.  38,  applying 
the  same  rule  to  a  vendor's  lien. 

Connecticut.  —  Hough  v.  Bailey,  32  Conn. 
288;  Haskell  v.  Bailey,  22  Conn.  569;  Belknap 
v.  Gleason,  11  Conn.  160,  27  Am.  Dec.  721. 
Compare  Baldwin  v.  Norton,  2  Conn.  161. 

District  of  Columbia.  —  Cropley  v.  Eyster,  9 
App.  Cas.  (D.  C.)  373. 

Florida.  —  Ellis  v.  Fairbanks,  38  Fla.  257; 
Jordan  v.  Sayre,  24  Fla.  1;  Browne  v.  Browne, 
17  Fla.  607,  35  Am.  Rep.  96. 

Georgia.  —  Elkins  v.  Edwards,  8  Ga.  325. 
Compare  Pollard  v.  Dwight,  4  Cranch  (U.  S.) 
421,  construing  the  law  of  Georgia.  See  Allen 
v.  Glenn,  87  Ga.  414. 

Idaho. — See  Kelley  v.  Leachman,  2  Idaho 
1112,  where  the  question  of  the  statute  of  limi- 
tations is  raised  but  not  decided. 

Louisiana.  —  See  Haley's  Succession,  50  La. 
Ann.  840,  holding  that  a  plea  of  the  statute 
against  the  mortgage  should  not  be  taken 
against  the  debt. 

Maine.  — Crooker  v.  Holmes,  65  Me.  195,  20 
Am.  Rep.  687;  Joy  v.  Adams,  26  Me.  330. 

Maryland.  —  Demuth  v.  Old  Town  Bank,  85 
Md.  315,  60  Am.  St.  Rep.  322;  Earnshaw  v. 
Stewart,  64  Md.  513;  Magruder  v.  Peter,  11 
Gill  &  J.  (Md.)  217;  Ohio  L.  Ins.,  etc.,  Co.  v. 
Winn,  4  Md.  Ch.  253;  Lingan  v.  Henderson, 
1  Bland  (Md.)  236;  Earnshaw  v.  Stewart,  64 
Md.  513. 

Massachusetts.  —  Norton  v.  Palmer,  142 
Mass.  433;  Hancock  v.  Franklin  Ins.  Co.,  114 
Mass.  155;  Thayer  v.  Mann,  19  Pick.  (Mass.) 
535;  Crain  v.  Paine,  4  Cush.  (Mass.)  483,  50 
Am.  Dec.  807;  Eastman  v.  Foster,  8  Met. 
(Mass.)  19.  Compare  Heburn  v.  Warner,  112 
Mass.  271,  17  Am.  Rep.  86;  Anthony  v.  An- 
thony, 161  Mass.  343. 

Michigan.  —  Michigan  Ins.  Co.  v.  Brown,  it 
Mich.  265;  Powell  v.  Smith,  30  Mich.  451; 
Goodrich  v.  Leland,  18  Mich,  no;  Shelden  v. 
Warner,  45  Mich.  638.  By  statute  in  this  state 
the  period  of  limitation  is  fixed  at  fifteen  years 
after  the  maturity  of  the  mortgage  debt. 
How.  Annot.  Stat.  (1882),  §  8709.  See  this  act 
construed 'in  McKisson  v.  Davenport,  83  Mich. 
211;  Mclntire  v.  Conrad,  93  Mich.  533. 

Minnesota.  —  Ozmun  v.  Reynolds,  II  Minn. 
459- 

Nebraska.  —  Cheney  v.  Campbell,  28  Neb. 
376;  Cheney  v.  Woodruff,  20  Neb.  124;  Rich- 
ardson v.  Woodruff,  20  Neb.  132;  Herdman  v. 
Marshall,  17  Neb.  252;  Cheney  v.  Cooper,  14 
Neb.  415:  Stevenson  v.  Craig,  12  Neb.  464; 
Hale  v.  Christy,  8  Neb.  264;  Cheney  v.  Stone, 
29  Fed.  Rep.  885,  construing  the  Nebraska 
statute;  Names  v.  Names,  48  Neb.  701  (action 
to  compel  reconveyance  after  deed  given  as 
mortgage);  Hurley  v.  Cox,  9  Neb.  230.  The 
foregoing  decisions  were  rendered  under  the 
Nebraska  statute  of  1869,  which  is  still  in 
force.  Under  the  former  statute,  which  was 
repealed  in  that  year,  the  courts  of  that  state 
held   that   the   foreclosure    proceeding  was 


3  the  note  or  bond,  and  that  notwith- 

,  the  equitable  remedy  to  enforce  the 
has  not  run  against  the  mortgage.1 

barred  within  the  same  time  as  an  action  upon 
the  note.  Hurley  v.  Estes,  6  Neb.  386;  Peters 
v.  Dunnells,  5  Neb.  460;  Webb  v.  Hoselton,  4 
Neb.  308,  19  Am.  Rep.  638;  Kyger  v.  Ryley,  2 

Neb.  20. 

Nevada.  —  Cookes  v.  Culbertson,  9  Nev.  199; 
Mackie  v.  Lansing,  2  Nev.  302;  Henry  v.  Con- 
fidence Gold,  etc.,  Min.  Co.,  I  Nev.  619.  Com- 
pare Bassett  v.  Monte  Christo  Gold,  etc.,  Min. 
Co.,  15  Nev.  293. 

New  Hatnpshire.  —  Here  the  rule  stated  in  the 
text  has  been  enacted  into  a  statute  (Pub.  Stat. 
(1891),  c.  217,  §  5),  which  has  been  applied  in 
several  cases.  Meredith  Bridge  Sav.  Bank  v. 
Ladd,  40  N.  H.  459;  Demerritt  v.  Batchelder, 
28  N.  H.  533.  Compare  Colby  v.  Everett.  10 
N.  H.  429.  In  Meredith  Bridge  Sav.  Bank  v. 
Ladd,  40  N.  H.  459,  the  court  referred  to  "  the 
fact  that  neither  in  England  nor  in  any  of  the 
United  States,  except  New  Hampshire,  is 
there  any  such  provision  in  their  statute  of 
limitations  as  the  one  we  are  now  considering 
in  that  of  our  own  state."  Subsequently  this 
statute,  in  so  far  as  it  related  to  chattel  mort- 
gages, was  repealed,  but  its  repeal  was  held  to 
have  no  effect  upon  existing  rights  of  action. 
Hall  v.  Hall,  64  N.  H.  295. 

New  Jersey.  —  Barned  v.  Barned,  21  N.  J. 
Eq.  245.  Compare  Wanmaker  v.  Van  Buskiric, 
I  N.  J.  Eq.  685,  23  Am.  Dec.  748. 

New  York.  —  Hulbert  v.  Clark,  12S  N.  Y. 
295,  affirming  57  Hun  (N.  Y.)  558;  Pratt  v. 
Huggins,  29  Barb.  (N.  Y.)  277;  Matter  of 
Latz,  33  Hun  (N.  Y.)  618;  Gillette  v.  Smith,  18 
Hun  (N.  Y.)  10;  Borst  v.  Corey,  15  N.  Y.  505; 
Heyer  v.  Pruyn,  7  Paige  (N.  Y.)46s-  Kincaid 
v.  Richardson,  g  Abb.  N.  Cas.  (N.  Y.  County 
Ct.)  315.    Compare  Jones  v.  Merchants'  Bank, 

4  Robt.  (N.  Y.)  221.  The  early  case  of  Jack- 
son v.  Sackett,  7  Wend.  (N.  Y.)  94,  wherein 
views  are  expressed  somewhat  in  conflict  with 
those  of  the  foregoing  caces,  is  distinguished 
and  limited 'in  Hulbert  v.  Clark,  128  N.  Y.  295. 

North  Carolina.  —  Hedrick  v.  Byerly,  119  N. 
Car.  420;  Jenkins  v.  Wilkinson,  113  N.  Car. 
532;  Arrington  v.  Rowland,  97  N.  Car.  127; 
Long  v.  Miller,  93  N.  Car.  227;  Capehart  v. 
Dettrick,  91  N.  Car.  344;  Overman  v.  Jackson, 
104  N.  Car.  4;  Taylor  v.  Hunt,  11S  N.  Car. 
168.    Compare  Fraser  v.  Bean,  96  N.  Car.  327. 

Ohio.  —  Longworth  v.  Taylor,  2  Cine.  Super. 
Ct.  Rep.  39.  Compare  Gary  v.  May,  16  Ohio 
66;  Morrison  v.  Martin,  23  Cine.  Wkly.  L. 
Bui.  246;  Fisher  v.  Mossman,  11  Ohio  St.  42. 

Oregon.  —  Myer  v.  Beal,  5  Oregon  130. 
Compare  Anderson  v.  Baxter,  4  Oregon  105. 

Rhode  Island.  —  Ballou  v.  Taylor,  14  R.  I. 
277. 

South  Carolina.  —  Nichols  v.  Briggs,  18  S. 
Car.  473;  McGowan  v.  Reid,  27  S.  Car.  262; 
Dearman  v.  Trimmier,  26  S.  Car.  506.  The 
early  case  of  Gibbes  v.  Holmes,  10  Rich.  Eq. 
(S.  Car.)  484,  contains  a  dictum  to  the  con- 
trary, but  this  and  other  cases  apparently  con- 
flicting were  overruled  by  the  foregoing  and 
are  expressly  commented  on  in  Nichols  K 
Briggs,  18  S.  Car.  473. 

Tennessee.  —  Irvine  v.  Shrum,  97  Tenn.  259. 
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(h)  To  What  Applicable  —  aa.  Deeds  of  Trust.  —  This  doctrine  has  been  applied 
not  alone  to  ordinary  legal  mortgages,  but  also  to  such  as  owe  their  validity 
to  their  recognition  in  courts  of  equity,  and  to  other  instruments  executed  for 
the  purpose  of  securing  debts.  Thus  the  rule  that  the  period  governs  which 
pertains  to  the  instrument  of  security,  and  not  to  the  note,  is  applicable  as 
well  to  deeds  of  trust  as  to  ordinary  mortgages.1 

bb.  Equitable  Mortgages.  —  A  deed  absolute  on  its  face,  but  in  reality  given 
to  secure  a  debt,  is  within  the  scope  of  this  doctrine  in  those  jurisdictions 
where  it  obtains,58  and  the  statute  not  only  runs  for  the  entire  period 
applicable  to  a  mortgage,  but  does  not  begin  to  run  until  a  tender  of  the 
amount  secured  by  the  debt  and  a  refusal  to  reconvey.3 

cc  Vendor's  Liens.  —  Whether  the  same  doctrine  obtains  in  the  case  of  ven- 
dor's liens  has  been  a  subject  of  some  controversy  among  the  courts.  In  some 
jurisdictions  it  is  held  that  an  action  to  foreclose  such  a  lien^  follows  the 
analogy  of  a  mortgage  and  is  not  barred  within  the  period  of  limitations  gov- 
erning the  debt.4  Other  courts  have  drawn  a  distinction  between  vendor's 
liens  and  mortgages,  and  denied  to  the  former  the  application  of  the  doctrine 
here  discussed.5 

dd.  Miscellaneous  Liens.  — The  doctrine  that  a  lien  securing  a  debt  may  be 
enforced  after  the  debt  itself  is  outlawed  has  been  applied  in  the  case  of  a 
wharfinger's  lien  for  an  unpaid  balance,6  and  also  to  a  lien  for  costs.7 

ee.  Sale  under  Power.  —  In  most  jurisdictions  the  doctrine  first  above  stated 


Vermont.  —  Richmond  v.  Aiken.  25  Vt.  324 
(see  a  brief  though  valuable  note  to  this  case 
in  the  annotated  edition  of  the  Vermont  re- 
ports); Gleason  v.  Kinney.  65  Vt.  560;  Spar- 
hawk  v.  Buell,  9  Vt.  41;  Reed  v.  Shepley,  6 
Vt.  602  (holding  that  an  action  of  ejectment, 
which  in  Vermont  is  one  of  the  methods  of 
foreclosure,  might  be  brought  after  the  rem- 
edy on  the  debt  had  been  barred). 

Virginia.  —  Smith  v.  Washington  City,  etc., 
R.  Co.,  33  Gratt.  (Va.)  617;  Coles  v.  Withers, 
13  Gratt.  (Va.)  186;  Hanna  v.  Wilson,  3  Gratt. 
(Va.)  232;  Gibson  v.  Green,  17  Va.  L.  J.  34. 

West  Virginia.  —  Criss  v.  Criss,  28  W.  Va. 
388;  Pitzer  v.  Burns,  7  W.  Va.  63.  Compare 
Brown  v.  Grove,  80  Fed.  Rep.  564. 

Wisconsin.  —  Cerney  v.  Pawlot,  66  Wis.  262; 
Hayes  v.  Frey,  54  Wis.  503;  Potter  v.  Stransky, 
48  Wis.  235;  Whipple  v.  Barnes,  21  Wis.  327. 
Compare  Edgerton  v.  Schneider,  26  Wis.  385; 
Wis  well  v.  Baxter,  20  Wis.  680;  Cleveland  v. 
Harrison,  15  Wis.  670. 

Manitoba. — See  McLenaghan  v.  Hethering- 
ton,  8  Manitoba  L.  Rep.  357. 

1.  Limitation  Applicable  to  Deeds  of  Trust.  — 
Irvine  v.  Shrum,  97  Tenn.  259;  Arrington  v. 
Rowland,  97  N.  Car.  127;  Criss  z.  Criss,  28  W. 
Va.  388.  See  also  infra,  this  section,  Sale 
under  Power. 

2.  Limitation  Applicable  to  Equitable  Mort- 
gages.—  Names  v.  Names,  48  Neb.  701; 
Phelan  v.  Fitzpatrick,  84  Wis.  240. 

3.  Wilson  v.  Richards,  1  Neb.  342.  Compare 
Phelan  v.  Fitzpatrick,  84  Wis.  240,  noticed  in 
the  note  above,  where  it  was  held  that  the  right 
to  foreclose  did  not  accrue  until  after  the  exe- 
cution and  delivery  of  the  sheriff's  deed. 

4.  Doctrine  Applied  to  Vendor's  Liens  —  Ala- 
bama. —  Bizzell  v.  Nix,  60  Ala.  281,  31  Am. 
Rep.  38;  Ware  v.  Curry,  67  Ala.  274. 

Maryland.  —  Magruder  v.  Peter,  11  Gill  & 
J.  (Md.)  217. 

Virginia.  —  Hanna  v.  Wilson,  3  Gratt.  (Va.) 


232.  Compare  Hopkins  v.  Cockerell,  2  Gralt. 
(Va.)  88. 

5.  Doctrine  Denied  in  Case  of  Vendor's  Liens.  — 

Trotter  v.  Erwin,  27  Miss.  772;  Littlejohn  v. 
Gordon,  32  Miss.  235;  Borst  v.  Corey,  15  N.Y. 
505;  Linthicum  v.  Tapscott,  28  Ark.  267;  Ste- 
phens v.  Shannon,  43  Ark.  464.  Compare 
Coldcleugh  r.  Johnson,  34  Ark.  312. 

"  There  Is  a  Material  Distinction  between  a 
mortgage  and  the  equitable  lien  for  the  pur- 
chase price  of  land  given  by  law,  and  also  be- 
tween an  action  to  foreclose  a  mortgage  and 
one  to  enforce  such  a  lien.  The  action  to 
foreclose  a  mortgage  is  brought  upon  an  in- 
strument under  seal,  which  acknowledges  the 
existence  of  the  debt  to  secure  which  the  mort- 
gage is  given;  and,  by  reason  of  the  seal,  the 
debt  is  not  presumed  to  have  been  paid  until 
the  expiration  of  twenty  years  after  it  becomes 
due  and  payable.  The  six  years'  limitation 
has  no  application  to  a  mortgage.  In  fact,  all 
instruments  under  seal  are  expressly  excepted 
therefrom.  No  action  at  law  can  be  predicated 
upon  the  mortgage  to  collect  the  debt  secured 
thereby,  unless  there  is  contained  therein  a 
covenant  to  pay  the  debt.  A  debt  secured  by 
deed  is  said  to  be  of  a  higher  nature  than  one 
by  simple  contract.  On  the  contrary,  the 
equitable  lien  is  neither  created  nor  evidenced 
by  deed,  but  arises  by  operation  of  law,  and 
is  of  no  higher  nature  than  the  debt  which  it 
secures.  It  must  coexist  with  the  debt,  and 
cannot  survive  it."  Borst  v.  Corey,  15  N.  Y. 
505. 

It  is  to  be  observed  that  in  all  of  the  above 
jurisdictions  except  New  York  the  general 
doctrine  now  prevails  that  the  mortgage  itself 
is  barred  within  the  same  period  as  the  debt. 
See  infra,  this  section,  Minority  Rule. 

6.  Wharfinger's  Lien.  —  Spears  v.  Hartly,  3 
Esp.  N.  P.  81. 

7.  Lien  for  Costs. —  Higgins  v.  Scott,  2  B.  & 
Ad.  413,  22  E.  C.  L.  113. 
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is  applied  not  alone  to  judicial  foreclosure,  but  also  to  that  which  is  effected 
through  a  sale  under  a  power  contained  in  the  instrument  of  security;  1  and 
this  has  been  held  even  where  ordinary  judicial  foreclosure  is  deemed  to  be 
barred  within  the  same  period  as  the  debt.'-4  In  Illinois,  however,  the  con- 
trary and  more  consistent  rule  obtains  that  a  sale  under  power  as  well  as  a 
foreclosure  in  chancery  is  ineffectual  after  the  debt  is  barred.3 

//.  Inapplicable  to  Enforcement  ok  Personal  Liability.  —  But  while  in  these 
jurisdictions  the  foreclosure  action  may  proceed,  notwithstanding  the  mort- 
gagee's right  to  sue  at  law  is  barred,  still  the  rule  applies  only  to  the  enforce- 
ment of  the  lien  against  the  land.  Recovery  of  any  deficiency  or  enforcement 
of  liability  against  the  parties  obligated  to  pay  the  debt  is  not  permitted.4 
This  rule  not  only  prevents  the  rendition  of  a  deficiency  judgment  in  connec- 
tion with  the  foreclosure  suit  itself  after  an  action  on  the  note  is  barred,5  but 
a  fortiori  it  also  prevents  the  maintenance  of  a  subsequent  action  for  such 
deficiency.6 

Signer  of  Note  Only.  —  So  where  one  of  the  signers  of  the  note  failed  to  join 
in  the  mortgage,  it  was  held  that  no  action  could  be  maintained  against  him 
after  the  statute  had  run  upon  the  note.7 

Attempted  Recovery  on  Both  Instruments.  —  Notwithstanding  the  creditor  may 
seek  to  found  his  action  upon  both  the  note  and  the  mortgage,  the  latter  con- 
taining a  covenant  to  pay  fees  for  collecting  the  note,  still,  if  the  latter  is 
barred,  there  can  be  no  personal  judgment.8 

Agreement  for  Extension.  —  So  notwithstanding  the  fact  that  the  creditor 
extends  the  time  for  redemption  and  agrees  not  to  bring  foreclosure  for  a  cer- 
tain period,  still  the  personal  liability  of  the  debtor  is  not  thereby  extended,9 


1.  Power  of  Sale  —  Same  Limitation  as  in  Judi- 
cial Foreclosure  —  California.  —  Grant  v.  Burr, 
54  Cal.  298. 

Missouri.  —  Booker  v.  Armstrong,  93  Mo. 
49;  Lewis  v.  Schwenn,  93  Mo.  26. 

Texas. —  Dimmit  County  v.  Oppenheimer, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep.  1029; 
Fievel  v.  Zuber,  67  Tex.  275;  Goldfrank  v. 
Young,  64  Tex.  432,  disapproving  Blackvvell  v. 
Barnett,  52  Tex.  32G. 

West  Virginia.  —  CompareOpie  v.  Castleman, 
32  Fed.  Rep.  511,  decided  under  the  West  Vir- 
ginia statute. 

Wisconsin.  —  Hayes  v.  Frey,  54  Wis.  503. 

2.  Fievel  v.  Zuber,  67  Tex.  275;  Dimmit 
County  v.  Oppenheimer,  (Tex.  Civ.  App.  1897) 
42  S.  W.  r.-p.  T029;  Goldfrank  v.  Young,  64 
Tex.  432;  Grant  v.  Burr,  54  Cal.  298. 

3.  Illinois  Rule  —  Sale  under  Power  Barred  in 
Note  Period.  —  Emory  v.  Keighan,  94  111.  543. 

4.  No  Enforcement  of  Personal  Liability  After 
Debt  Is  Barred  —  United  States.  —  Willard  v. 
Wood,  164  U.  S.  502,  affirming  4  Mackey  (D. 
C.)  538. 

Michigan.  —  Michigan  Ins.  Co.  v.  Brown, 
II  Mich.  265;  Lashbrooks  v.  Hatheway,  52 
Minh.  124;  Baent  v.  Kennicutt,  57  Mich.  268. 

Minnesota.  —  Slingerland  v.  Sherer,  46  Minn. 
422. 

New  Hampshire.  —  See  Meredith  Bridge 
Sav.  Bank  v.  Ladd,  40  N.  H.  459. 

New  York.  —  Hulbert  v.  Clark,  57  Hun  (N. 
Y.)  558,  affirming-  128  N.  Y.  295.  But  compare 
Bowen  v.  Beck/94  N.  Y.  86,  46  Am.  Rep.  124. 

Utah.  —  Thompson  v.  Cheesman,  15  Utah  43. 

Wisconsin  —  Phelan  v.  Fitzpatrick,  84  Wis. 
240;  Bishop  v.  Douglass,  25  Wis.  696. 

In  Birnie  v.  Main,  29  Ark.  591,  it  appears  to 
be  held  that  a  personal  judgment  for  a  de- 
ficiency can  be  rendered  although  an  action  on 


the  debt  is  barred,  but  this  decision  is  not  only 
opposed  to  the  uniform  current  of  authority, 
as  shown  above,  but  is  clearly  wrong  in  prin- 
ciple. It  may  be  added  that  such  would  prob- 
ably not  now  be  the  law,  even  in  Arkansas, 
since  by  statute  foreclosure  itself  is  there 
barred  within  the  same  period  as  an  action  on 
the  debt.  Compare  Roberts  v.  Fitzallen,  120 
Cal.  482. 

5.  Deficiency  Judgment. —  Hulbert  v.  Clark, 

57  Hun  (N.  Y.)  558,  affirm ing  128  N.  Y.  295; 
Phelan  v.  Fitzpatrick,  84  Wis.  240:  Bishop  v. 
Douglass,  25  Wis.  696;  Baent  v.  Kennicutt,  57 
Mich.  268;  Slingerland  v.  Sherer,  46  Minn. 
422. 

6.  Action  for  Deficiency.  —  Willard  v.  Wood, 
1&4  U.  S.  502,  affirming  4  Mackey  (D.  C.)  538. 
Here  the  liability  was  sought  to  be  enforced 
against  a  purchaser  who  had  assumed  the 
mortgage.  The  land  was  situated  in  another 
state,  and  foreclosure  proceedings  were  sub- 
sequently brought  there  and  afterwards  an  ac- 
tion for  deficiency  against  the  assuming  pur- 
chaser in  the  Supreme  Court  of  the  District  of 
Columbia.  It  was  held  that  such  an  action 
was  governed  by  the  statute  of  limitations  ap- 
plying to  sample  contracts,  and,  the  debt  being 
barred,  the  action  would  not  lie. 

7.  Limitation  as  to  Debtor  Not  Joining  in  Mort- 
gage.—  Meredith  Bridge  Sav.  Bank  v.  Ladd. 
40  N.  H.  45Q. 

8.  Suit  Founded  on  Both  Note  and  Mortgage.  — 
Allen  v.  Glenn,  87  Ga.  414. 

9.  Extending  Period  for  Foreclosure  —  Effect  on 
Personal  Liability.  —  "  The  mortgage  and  the 
evidence  of  debt  are  usually  separate  instru- 
ments, and  afford  to  the  mortgagee  independ- 
ent and  concurrent  remedies.  The  mortgage 
may  be  wholly  discharged  or  released  without 
Affecting  the  personal  liability  of  the  mort- 
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and  under  the  Tennessee  statute  an  extension  of  the  time  for  paying  the  debt 
will  not  prevent  the  running  of  -the  statute,  though  the  mortgagor  still  owns 
the  land.1  But  as  a  rule  the  renewal  of  the  note  operates  as  an  extension  of 
the  mortgage  lien  even  as  against  an  innocent  purchaser  of  the  premises.* 

The  New  Jersey  statute  allowing  six  months  after  foreclosure  sale  for  a  suit  to 
recover  the  deficiency  does  not  require  a  junior  mortgagee  so  to  proceed 
within  that  period  after  the  foreclosure  of  a  prior  mortgage,  though  he  was 
made  a  party  to  the  foreclosure  suit  and  obtained  a  decree  for  the  amount  due 
him.3 

(o)  To  and  Against  Whom  Doctrine  Is  Available.  —  The  rule  that  foreclosure  may  be 
maintained  though  an  action  on  the  debt  is  barred  is  available  not  alone  to 
the  original  mortgagee,  but  also  to  his  assignee.4  But  if  a  negotiable  note, 
secured  by  a  mortgage,  is  assigned,  even  before  maturity,  and  the  assignee 
attempts  to  foreclose  after  the  note  is  barred  by  limitation,  he  is  not  entitled 
to  the  benefit  of  the  well-known  rule  relating  to  the  transfer  of  negotiable 
paper  before  maturity,  but  can  stand  only  on  the  rule  of  equity  governing 
purchasers  for  value  and  without  notice;  and,  therefore,  where  the  transfer 
was  in  consideration  of  a  pre-existing  debt  due  him  from  the  assignor,  he  is 
not  protected  against  equities  subsisting  between  the  original  parties  to  the 
note,  because  he  was  not  a  purchaser  for  valuable  consideration.5  As  a  rule, 
the  doctrine  may  be  invoked  also  against  a  purchaser  from  the  mortgagor.6 

(2)  Minority  Rule  —  (a)  Generally.  —  In  jurisdictions  not  so  numerous,  but 
nevertheless  constituting  a  respectable  array  of  authority,  the  doctrine  obtains 
that  since  the  mortgage  is  a  mere  incident  of  the  debt,  an  action  to  foreclose 
the  former  must  be  brought  within  the  same  time  as  an  action  upon  the  lat- 
ter, and  hence  that  foreclosure  is  barred  within  the  same  period  as  an  ordinary 
action  at  law  on  the  note.T 


gagor;  and  the  statute  of  limitations,  or  a  dis- 
charge in  bankruptcy  or  insolvency  which 
terminate  the  personal  liability,  will  not  oper- 
ate to  extinguish  the  mortgage  security.  The 
creditor,  by  this  paper,  merely  agreed  to 
modify  his  right  to  avail  himself  of  his  secur- 
ity by  sale  or  foreclosure.  It  in  terms  only 
applies  to  his  rights  under  the  mortgage,  and 
we  cannot  extend  it  to  create  any  further  lia- 
bility of  the  debtor.  The  right  to  sue  the  de- 
fendant was  therefore  barred  in  two  years 
from  the  time  of  notice  given  of  her  appoint- 
ment."   Ball  v.  Wyeth,  8  Allen  (Mass.)  275. 

1.  Extending  Payment  of  Debt.  —  Under  the 
Tennessee  statute  limiting  the  time  for  fore- 
closure there  is  no  extension  of  the  statutory 
period  by  an  extension  of  the  time  for  the  pay- 
ment of  the  debt  secured.  Runnells  v.  Jacobs, 
(Tenn.  1898)  45  S.  W.  Rep.  980. 

2.  Extending  Payment  of  Debt  Extends  Period 
of  Foreclosure.  —  Lent  v.  Morrill,  25  Cal.  492. 

3.  New  Jersey  Statute. —  Wheeler  v.  Ellis,  56 
N.  J.  L.  28. 

4.  Assignee  May  Foreclose  After  Debt  Is  Barred 
by  Limitation.  —  Norton  v.  Palmer,  142  Mass. 
433- 

5.  Transfer  of  Mortgage  After  Maturity  of  Note 
Secured.  —  Dearman  v.  Trimmier,  26  S.  Car. 
506.  In  this  case,  a  negotiable  note,  with  the 
mortgage  securing  it,  was  assigned  to  the  de- 
fendant as  collateral  security  for  a  debt  due 
him  from  the  mortgagee.  After  the  statutory 
period  of  limitation  had  run  against  the  note, 
the  assignee  foreclosed  the  mortgage  in  the 
absence  of  the  mortgagors,  without  any 
further  notice  to  them  than  an  advertisement 
in  a  local  paper.    Afterwards  the  mortgagors 


brought  suit  to  cancel  the  note  and  mortgage 
and  to  compel  the  defendant  to  account  for  the 
proceeds  of  the  sale.  The  question  involved 
on  these  facts  was,  whether  the  defendant 
could  invoke  the  rule  that  an  indorsee  of  nego- 
tiable paper  before  maturity  took  it  free  from 
all  equities;  and  the  court  held  that  while  such 
rule  would  doubtless  apply  to  a  mortgage  se- 
curing a  note  transferred,  so  long  as  the  note 
should  remain  a  subsisting  security,  yet  after 
the  statute  of  limitations  had  run  against  the 
note,  and  the  mortgage  remained  as  the  only 
security  which  could  be  enforced,  the  holder 
could  no  longer  invoke  that  rule,  but  must 
stand  on  the  rule  of  equity  governing  pur- 
chasers for  valuable  consideration,  without 
notice,  and  that  under  this  rule  the  defendant 
would  not  be  protected  from  existing  equities 
between  the  original  parties,  because  the 
transfer  to  him  was  in  consideration  of  a  pre- 
existing debt,  and  not  for  a  consideration 
passing  at  the  time  of  the  transfer. 

6.  Foreclosure  Against  Grantee  of  Mortgaged 
Premises  After  Debt  Is  Barred.  —  Ellis  v.  Fair- 
banks, 38  Fla.  257;  Jordan  v.  Sayre,  24  Fla.  I. 
Compare  Combs  v.  Goldsworthy,  109  Mo.  151. 

7.  Rule  that  Foreclosure  Is  Barred  When  Debt 
Is  Barred — England.  —  The  Real  Property 
Limitation  Act  of  1874  prescribes  a  period  of 
twelve  years  for  any  action  concerning  a  debt 
secured  by  mortgage,  thus  making  the  fore- 
closure period  and  that  for  the  recovery  the 
same.  Barnes  v.  Glenton,  (1898)  2  Q.  B.  223; 
In  re  Powers,  30  Ch.  Div.  291;  Fearnside  v. 
Flint,  22  Ch.  Div.  579.  Formerly  the  contrary 
rule  seems  to  have  prevailed  in  England.  See 
Spears  v.  Hartly,  3  Esp.  N.'  P.  81;  Huggins  v. 
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(b)  Applications  of  Rule.  —  The  doctrine  thus  announced  applies  to  the  fore- 
closure not  only  of  ordinary  mortgages,  but  to  deeds  of  trust,  etc.,1  also. 
And  it  likewise  governs  other  actions  brought  to  foreclose  the  mortgage  lien, 
such  as  ejectment.58  The  rule  applies  also  notwithstanding  the  party  liable 
on  the  note  and  mortgage  had  a  claim  which  he  might  have  used  as  a  set-off 
against  an  action  on  those  instruments.3 

(c)  Qualifications — aa.  Generally.  — Of  course,  however,  the  doctrine  announced 
in  these  jurisdictions  does  not  apply  unless  the  debt  itself  has  been  actually 
barred.4     Therefore  a  statute  of  limitations  which  cannot  be  pleaded  as 

v.  Helm,  2  Smed.  &  M.  (Miss.)  687;  Miller  v. 
Jefferson  College,  5  Smed.  &  M.  (Miss.)  651; 
Trotter  v.  Ervvin,  27  Miss.  772;  Nevitt  v. 
Bacon,  32  Miss.  212,  66  Am.  Dec.  609;  Wilkin- 
son v.  Flowers,  37  Miss.  579,  75  Am.  Dec.  78; 
Jefferson  College  v.  Dickson,  Freem.  (Miss.) 
474;  Phillips  v.  McLaughlin,  26  Miss.  597; 
Elkins  v.  Edwards,  8  Ga.  325. 

Missouri.  —  By  a  recent  statute  in  Missouri 
(Laws  1891,  p.  184)  it  is  provided  that  no  pro- 
ceeding to  foreclose  any  mortgage  or  deed  of 
trust  to  secure  an  obligation  for  the  payment 
of  money  "  shall  be  had  or  maintained  after 
such  obligation  has  been  barred  by  the  stat- 
utes of  limitations  of  this  state."  The  effect 
of  this  statute  is  to  abrogate  the  effect  of  the 
following  cases,  in  which  it  had  been  previ- 
ously held  that  the  Majority  Rule,  staled 
above,  governed  in  Missouri:  Tucker  v. 
Wells,  in  Mo.  399;  Combs  v.  Goldsworthy, 
109  Mo.  151;  Benton  County  v.  Czarlinsky, 
101  Mo.  275;  Orr  v.  Rode,  101  Mo.  387;  Lewis 
v.  Schwenn,  93  Mo.  26;  Wood  v.  Augustine, 
61  Mo.  46;  Cape  Girardeau  County  v.  Harbi- 
son, 58  Mg.  90. 

Texas.  —  Blackwell  v.  Barnett,  52  Tex.  326; 
Ross  v.  Mitchell,  28  Tex.  150;  Perkins  v. 
Sterne,  23  Tex.  561,  76  Am.  Dec.  72;  Duty  v. 
Graham,  12  Tex.  427,62  Am.  Dec.  534;  Union 
Bank  v.  Stafford,  12  How.  (U.  S.)  327,  decided 
under  the  Texas  statute. 

Utah.  —  See  Gisborn  v.  Charter  Oak  L.  Ins. 
Co.,  142  U.  S.  326,  where  both  in  the  argu- 
ment of  counsel  (pp.  330,  331)  and  in  the  opin- 
ion of  the  court  (p.  337)  it  is  assumed  that  the 
California  doctrine  that  foreclosure  must  be 
brought  within  the  note  period  obtains  in 
Utah. 

1.  Rule  Applicable  to  Deeds  of  Trust.  —  Jones 

v.  Lander,  21  111.  App.  510. 
Rule  Applicable  to   Equitable  Mortgages. — 

Booth  v.  Hoskins,  75  Cal.  271.  Compare 
Peshine  r.  Ord,  119  Cal.  311. 

Rule  Applicable  to  Title  Bonds.  —  Day  v.  Bald- 
win, 34  Iowa  380. 

2.  Ejectment  to  Foreclose.  —  Pollock  v.  Maison, 
41  111.  516.  Compare  American  Mortg.  Co.  v. 
Milam,  64  Ark.  305. 

3.  Existence  of  Set-off.  —  Hubbard  v.  Missouri 
Valley  L.  Ins.  Co.,  25  Kan.  172. 

4.  Rule  Not  Applicable  Unless  Debt  Is  Actually 
Barred  —  United  States.  —  Daggs  v.  Ewell,  3 
Woods  (U.  S.)  344.  But  see  contra,  Eubanks 
v.  Leveridge,  4  Sawy.  (U.  S.)  274,  8  Fed.  Cas. 
No.  4,544. 

Illinois.  —  Hagan  v.  Parsons,  67  111.  170; 
Medley  v.  Elliott,  62  111.  532;  Wooley  v.  Yar- 
nell,  39  111.  App.  595. 

Iowa.  — Jenks  v.  Shaw.  99  Iowa  604,  61  Am. 
St.  Rep.  256;  Clinton  County  v.  Cox,  37  Iowa 
570;  Brown  v.  Rockhold,  49  Iowa  282. 
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Scott,  2  B.  &  Ad.  413,  22  E.  C.  L.  113.  While 
neither  of  the  two  cases  last  cited  is  a  mort- 
gage-foreclosure case,  both  involve  much  the 
same  principle  and  have  been  cited  and  fol- 
lowed almost  universally  in  applying  the  doc- 
trine that  a  mortgage  may  be  foreclosed  though 
the  debt  secured  is  barred  by  limitation. 

Arkansas.  —  Holiman  v.  Hance,  61  Ark.  115. 
This  state  belongs  in  this  category  by  virtue  of 
a  statute  passed  in  1887.  Duke  v.  State,  56 
Ark.  485.  Prior  to  that  time  the  contrary  rule 
prevailed  in  Arkansas.  American  Mortg. 
Co.  v.  Milam,  64  Ark.  305;  Birnie  v.  Main,  29 
Ark.  591;  Smith  v.  Woolfolk,  115  U.  S. 
143. 

California.  —  Wells  v.  Harter,  56  Cal.  342; 
Low  v.  Allen,  26  Cal.  141;  Heinlin  v.  Castro, 
22  Cal.  100;  McCarthy  v.  White,  21  Cal.  495, 
82  Am.  Dec.  754;  Lord  v.  Morris,  18  Cal.  482; 
Booth  v.  Hoskins,  75  Cal.  271.  But  see  con- 
tra. Sparks  v.  Pico,  1  McAll.  (U.  S.)  497,  de- 
cided in  1859  under  the  California  statute. 

Idaho.  —  Moulton  v.  Williams,  (Idaho  1899) 
55  Pac.  Rep.  1019;  Law  v.  Spence,  (Idaho 
1897)  48  Pac.  Rep.  282.  Compare  Kelley  v. 
Leachman,  2  Idaho  1112. 

Illinois.  —  Hibernian  Banking  Assoc.  v. 
Commercial  Nat.  Bank,  157  111.  524;  Harding 
v.  Durand,  138  111.  515;  March  v.  Mayers,  85 
111.  177;  Pollock  v.  Maison,  41  111.  516;  Jones 
v.  Lander,  21  111.  App.  510;  Medley  v.  Elliott, 
62  111.  532. 

Indiana.  —  Lilly  v.  Dunn,  96  Ind.  220; 
Nichol  v.  Henry,  98  Ind.  34. 

Iowa.  — Smith  v.  Foster  44  Iowa  442;  New- 
man v.  De  Lorimer,  19  Iowa  244.  Compare 
Mahon  v.  Coolev,  36  Iowa  479. 

Kansas.  —  K ulp  v.  Kulp,  51  Kan.  341;  Hub- 
bard v.  Missouri  Valley  L.  Ins.  Co.,  25  Kan. 
172;  Ft.  Scott  v.  Schulenberg,  22  Kan.  648; 
Schmucker  v.  Sibert,  18  Kan.  104,  26  Am.  Rep. 
765;  Waterson  v.  Kirkwood,  17  Kan.  9;  Chick 
d.  Willetts,  2  Kan.  379,  where  the  court  pointed 
out  the  difference  in  theory  between  a  mort- 
gage at  common  law  and  a  mortgage  under 
the  Kansas  statute. 

Kentucky.  —  McCracken  County  v.  Mercan- 
tile Trust  Co.,  84  Ky.  344;  Prevvitt  v. 
Wortham,  79  Ky.  2S7;  Cincinnati  First  Nat. 
Bank  v.  Thomas,  (Ky.  1887)  3  S.  W.  Rep.  12. 
Compare  Clift  v.  Williams,  (Ky.  1899)  49  S.  W. 
Rep.  328. 

Mississippi.  —  In  this  state  the  minority  rule 
was  enacted  into  a  statute  in  1857.  Green  v. 
Gaston,  56  Miss.  748.  Before  the  passage  of 
the  Act  of  1857  it  was  held  that  the  right  to 
foreclose  a  mortgage  or  deed  of  trust  in  chan- 
cery was  not  barred  by  the  period  which 
barred  the  debt  secured  by  it,  but  only  by  the 
period  which  barred  an  action  of  ejectment  — 
i.  e.,  ten  years  after  condition  broken.  Miller 
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against  the  note  is  not  available  as  against  the  mortgage.1  Thus,  a  fore- 
closure suit  may  proceed  notwithstanding  more  than  the  statutory  period  has 
elapsed  where  the  defendant  has  been  a  nonresident  of  the  state  during  a 
sufficient  time  to  render  the  bar  complete  but  for  that  fact,2  or  where  in  the 
meantime  the  debt  has  been  kept  alive  by  acknowledgment.3 

bb.  Expiration  of  Time  Pending  Suit.  —  So  a  foreclosure  suit  which  has  been 
commenced  within  the  period  limited  for  the  collection  of  a  debt  is  not 
affected  by  the  fact  that  such  period  expires  before  the  hearing  of  the  cause.4 

cc.  Covenant  in  Mortgage  to  Pay  Debt.  —  An  exception  to  the  general  rule  has 
also  been  made  by  some  of  the  authorities  in  the  jurisdictions  where  the  doc- 
trine obtains,  if  the  mortgage  itself  contains  a  covenant  to  pay  the  debt;  and 
•in  such  event  it  is  held  that  the  creditor  is  not  confined  to  the  period  fixed 
for  the  ordinary  action  on  the  debt.5  Where  the  mortgage  contains  no  such 
covenant,  and  is  accompanied  by  no  bond  or  other  instrument  of  obligation, 
it  is  not  within  the  terms  of  the  statute  of  limitation  which  governs  " evi- 
dence of  indebtedness,"  6  and  in  Arkansas  such  an  instrument  falls  within  the 
terms  of  the  statute  pertaining  to  open  accounts.7 

dd.  Whether  Doctrine  Applies  to  Probate  Limitation.  —  In  some  courts  this 
minority  doctrine  is  carried  to  the  extreme,  and  it  is  held  that  no  foreclosure 
of  a  mortgage  executed  by  a  decedent  can  be  obtained  where  the  debt  itself 
Avas  not  presented  in  the  probate  court  within  the  time  fixed  by  the  law  gov- 
erning the  administration  proceedings.8 

ee.  Effect  of  Change  in  Statute.  —  As  a  rule  a  change  in  the  terms  of  the 


Kentucky.  —  Clift  v.  Williams,  (Ky.  1899)  49 
S.  W.  Rep.  328. 

Nevada.  —  Bassett  v.  Monte  Christo  Gold, 
■etc.,  Min.  Co.,  15  Nev.  293. 

1.  Statute  Not  Available  Against  Debt  Is  Not 
Available  Against  Mortgage.  —  Daggs  v.  Ewell, 
3  Woods  (U.  S.)  344. 

2.  Absence  of  Mortgagor  from  State.  —  Clinton 
County  v.  Cox,  37  Iowa  570;  Brown  v.  Rock- 
hold,  49  Iowa  282;  Wooley  v.  Yarnell,  39  111. 
App.  595- 

3.  Debt  Kept  Alive  by  Acknowledgment. — 

Schmucker  v.  Sibert,  18  Kan.  104,  26  Am. 
Rep.  765. 

4.  Expiration  of  Time  Pending  Suit.  —  Schum- 
pert  v.  Dillard,  55  Miss.  348. 

5.  Covenant  in  Mortgage  to  Pay  Debt  —  Arkan- 
sas. —  Holiman  v.  Hance,  61  Ark.  115  (dictum). 

Illinois.  —  Field  v.  Brokaw,  148  111.  654; 
Harris  v.  Mills,  28  111.  44,  81  Am.  Dec.  259. 

Indiana.  —  Nichol  v.  Henry,  98  Ind.  34; 
Crawford  v.  Hazelrigg,  117  Ind.  63;  Catterlin 
3).  Armstrong,  79  Ind.  514,  101  Ind.  258;  ^Etna 
L.  Ins.  Co.  v.  Finch,  84  Ind.  301.  Compare 
Leonard  v.  Binford,  122  Ind.  200. 

The  Covenant  to  Pay  Must  Be  Founded  on  an 
Adequate  Consideration,  and  this  requirement  is 
not  satisfied  where  the  mortgage  was  executed 
to  secure  overdue  notes  of  a  third  person  for 
which  the  mortgagor  was  not  liable.  Bridges 
7J.  Blake,  106  Ind.  332. 

What  Constitutes  Covenant  to  Pay  Debt.  —  In 
"Nichol  v.  Henry,  98  Ind.  34,  the  mortgage 
recited  that  it  was  given  "  to  secure  the  pay- 
ment, when  the  same  shall  become  due,  of 
eight  hundred  dollars,  loaned  by  said  John  H. 
Chittenden  to  said  George  I.  Chittenden,  and 
to  be  paid  December  25th,  1862."  Except  this 
recital  in  the  mortgage,  there  was  no  note  or 
other  written  promise  to  pay.  It  was  held  that 
this  constituted  a  covenant  to  pay  the  debt; 
but  two  of  the  five  judges  dissented,  saying 
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that  they  regarded  the  provision  respecting  the 
debt  as  a  mere  recital,  describing  and  identify- 
ing the  debt  secured,  and  not  a  covenant  to 
pay  it.  See  also  Field  v.  Brokaw,  148  111.  654; 
Von  Campe  v.  Chicago,  140  111.  361. 

In  Coleman  v.  Fisher,  (Ark.  1897)  41  S.  W. 
Rep.  49,  the  mortgage  recited  that  it  was  "  on 
condition  that  whereas  the  said  J.  W.  Fisher 
is  justly  indebted  unto  the  said  Sweeton,  Cole- 
man &  Co.  in  the  sum  of  five  hundred  and 
ninety  dollars,  evidenced  by  his  fifty-nine 
promissory  notes  of  ten  dollars  each,  payable 
monthly."  It  was  held  that  this  did  not  con- 
stitute a  covenant  to  pay  the  debt.  See  also 
Holiman  v.  Hance,  61  Ark.  115. 

6.  Von  Campe  v.  Chicago,  140  111.  361. 

7.  Holiman  v.  Hance,  61  Ark.  115;  Coleman 
v.  Fisher,  (Ark.  1897)  41  S.  W.  Rep.  49- 

8.  Probate  Limitation.  —  Graham  v.  Vining,  1 
Tex.  639;  Duty  v.  Graham,  12  Tex.  427,  62 
Am.  Dec.  534.  Compare  Swindler  v.  Peyroux, 
5  La.  468. 

Merger  by  Judgment.  —  A  judgment  on  a 
note,  secured  by  a  mortgage,  does  not  effect 
such  a  merger  of  the  debt  that  failure  to  pro- 
ceed within  the  prescribed  time  against  the  de- 
ceased debtor's  estate  will  bar  the  right  to 
enforce  the  security.  Harris  v.  Vaughn,  2 
Tenn.  Ch.  483. 

In  California  the  doctrine  stated  in  the  text 
appears  to  obtain  where  the  mortgage  sought 
to  be  foreclosed  is  a  lien  on  property  forming 
a  part  of  the  assets  of  the  estate.  Harp  v. 
Calahan,  46  Cal.  222.  But  the  rule  does  not 
apply  as  to  mortgages  on  property  not  belong- 
ing to  the  estate.  Anglo-Nevada  Assur.  Corp. 
v.  Nadeau,  90  Cal.  393;  Schadt  v.  Heppe,  45 
Cal.  433;  Sichel  v.  Carrillo,  42  Cal.  493;  Christy 
v.  Dana,  34  Cal.  548. 

In  Alabama,  where,  however,  the  general 
doctrine  under  discussion  does  not  prevail, 
foreclosure  may  be  maintained  notwithstand- 
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statute  governing  the  foreclosure  of  mortgages  is  prospective  only,  and  does 
not  operate  retroactively.1  But  since  a  statute  of  this  class  pertains  to  the 
remedy  only,  and  not  to  the  substance  of  the  right,  it  may  be  so  framed  as 
to  affect  pre-existing  mortgages;2  and  where  the  change  consists  in  reducing 
the  period  of  limitation,  payment  on  the  debt  will  extend  the  time  of  suit 
only  for  the  period  fixed  by  the  new  act.3  So  where  the  land  had  been  sold 
under  prior  mortgages  and  for  taxes,  and  the  purchaser  was  in  possession,  the 
reduced  period  of  the  new  statute  was  applied.4 

3.  Commencement  of  Period  of  Limitation  —  a.  In  General. — Under  the 
Common-law  Theory,  by  which  a  mortgage  is  treated  as  a  conveyance,  the  posses- 
sion of  the  mortgagor  is  considered  that  of  the  mortgagee,  and  the  statute  of 
limitations  will  not  begin  to  run  until  there  has  been  some  overt  and  hostile 
act  constituting  an  incipient  adverse  possession  on  the  part  of  the  mortgagor 
against  the  mortgagee.5 

According  to  the  Modern  Theory,  which  is  declared  by  statute  in  some  jurisdic- 
tions, that  a  mortgage  is  not  a  conveyance,  but  is  a  mere  lien  to  secure  the 
payment  of  a  debt,  it  is  held  that  the  statute  of  limitations  begins  to  run 
against  the  foreclosure  proceeding  from  the  time  when  the  debt  becomes  due 
and  payable.6 

Delay  Caused  by  Mortgagor.  —  Of  course  the  mortgagor  will  not  be  permitted  to 
avail  himself  of  any  delay  in  the  commencement  of  a  foreclosure  caused  by 
his  own  acts,  as  where  he  wrongfully  obtained  an  injunction  against  the  col- 
lection of  the  debt.7 

ing  the  failure  to  present  the  claim  to  the  ex- 
ecutor or  administrator.  Inge  v.  Boardman, 
2  Ala.  331. 

1.  Change  of  Statute  —  Operation  Generally 
Prospective.  —  Duke  v.  State,  56  Ark.  485; 
Robertson  v.  Wheeler,  162  111.  566;  McMillan 
v.  McCormick,  117  111.  79;  McKisson  v.  Dav- 
enport, 83  Mich.  211;  Hall  v.  Hall,  64  N.  H. 
295;  Howard  v.  Hildreth,  18  N.  H.  105;  Curtis 
v  Renneker,  34  S.  Car.  468. 

2.  Statute  Retrospective  in  Terms.  —  Benson 
v.  Stewart,  30  Miss.  49;  Bradley  v.  Norris,  63 
Minn.  156. 

3.  Statute  Reducing  Period  of  Limitation.  — 
Drury  v.  Henderson,  143  111.  315. 

4.  Cleveland  Ins.  Co.  v.  Reed,  1  Biss.  (U. 
S.)  180. 

6.  Commencement  of  Period  of  Limitation  —  Ad- 
verse Possession  by  Mortgagor  —  England.  —  Doe 

v.  Williams,  5  Ad.  &  El.  291,  31  E.  C.  L.  340. 

Alabama.  —  Boyd  v.  Beck,  29  Ala.  703.  See 
also  Herbert  v.  Hanrick,  16  Ala.  581;  Coyle  v. 
Wilkins.  57  Ala.  108. 

Arkansas.  —  Birnie  v.  Main,  29  Ark.  591; 
Coldcleugh  v.  Johnson,  34  Ark.  312. 

Illinois.  —  Medley  v.  Elliott,  62  111.  532; 
Locke  v.  Caldwell,  91  111.  417. 

Iowa. — Grether  v.  Clark,  75  Iowa  383,  9 
Am.  St.  Rep.  491.  Compart  Jamison  v.  Perry. 
38  Iowa  14. 

Maine.  —  Noyes  v.  Sturdivant,  18  Me.  104. 

Massachusetts.  —  Bacon  v.  Mclntire,  8  Met. 
(Mass.)  87. 

Missouri.  —  Wilkerson  v.  Allen,  67  Mo.  502. 

New  Hampshire.  —  Howard  v.  Hildreth,  18 
N.  H.  105;  Sheafe  v.  Gerry,  18  N.  H.  245; 
Tripe  v.  Marcy,  39  N.  H.  439. 

South  Carolina.  —  Lynch  v.  Hancock,  14  S. 
Car.  66. 

Vermont.  —  Richmond  v.  Aiken,  25  Vt.  324. 
6.  Rule  that  Statute  Begins  to  Run  at  Maturity 
of  Debt.  —  Subers   v.    Hurlock,   82  Md.  42; 
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Brown  v.  Hardcastle,  63  Md.  484;  Crook  v. 
Glenn,  30  Md.  55;  Thompson  v.  Cheesman,  15 
Utah  43;  Nevitt  v.  Bacon,  32  Miss.  212,  66 
Am.  Dec.  609.  Compare  Jamison  v.  Perry,  38 
Iowa  14. 

As  to  the  jurisdictions  in  which  the  common- 
law  theory  regarding  the  estate  of  the  mort- 
gagee still  obtains,  see  the  title  Mortgages. 

In  Delano  v.  Smith,  142  Mass.  490,  one  D. 
purchased  land  from  the  heirs  of  the  deceased 
owner.  Two  of  the  heirs  were  absent,  and  it 
was  not  known  whether  they  were  living  or 
dead;  and  to  provide  for  their  interests  D.,  in- 
stead of  paying  the  purchase  money  in  full, 
gave  notes  secured  by  a  mortgage  in  trust  for 
their  shares  of  the  purchase  money.  These 
notes,  by  their  terms,  were  not  payable  until 
something  should  be  shown  in  respect  to  the 
title  to  the  shares  of  the  absent  heirs.  It  was 
held  that  the  statute  of  limitations  did  not 
begin  to  run  against  the  mortgage  until  the 
notes  were  payable  according  to  their  terms. 

In  Bassett  v.  Monte  Chrisio  Gold,  etc.,  Min. 
Co.,  15  Nev.  293,  it  was  held  that  where  the 
debt  itself  has  not  matured,  the  statute  of  lim- 
itations will  not  begin  to  run  against  the  fore- 
closure of  a  mortgage  securing  the  debt, 
though  the  mortgage  antedates  the  debt  and 
the  period  necessary  to  bar  a  proceeding  on  a 
mortgage  has  elapsed  since  its  execution. 

Mortgage  Assumed  by  Purchaser.  —  Where  the 
purchaser  of  mortgaged  premises  assumed  the 
mortgage,  and  the  debt  secured  was  not  then 
due,  no  cause  of  action  accrues  against  him 
until  the  maturity  of  the  debt  according  to  the 
original  contract.  Carnahan  v.  Lloyd,  4  Kan. 
App.  605. 

7.  Delay  Caused  by  Mortgagor.  —  Sugg  v. 
Thrasher,  30  Miss.  135;  Wilkinson  v.  Flowers, 
37  Miss.  579,  75  Am.  Dec.  78. 

Failure  of  a  junior  mortgagee  to  exercise 
authority  given  him  to  collect  the  money  due 


When  Right  to  FORECLOSURE  OF  MOR  TGA  GES.       Foreclose  Is  Barred. 

h  OPTION  OF  MORTGAGEE  TO  FORECLOSE.  -  Bonds  and  mortgages  now 
in  current  use  not  infrequently  provide  that  the  mortgagee  may  at :  his  elec- 
ion  proceed  to  foreclose"  upon  the  nonpayment  of  any  instalment  of  interest: 
or  forPcertaln  other  defaults ;  and  as  against  the  foreclosure  of  such  mortgages 
the  statute  of  limitations  has  been  pleaded  where  the  suit  was  not  brought 
until  the  statutory  period  after  the  first  of  such  defaults.  As  a  rule,  this, 
de  nse  ha  been  Unsuccessful,  the  courts  holding  that  such  a  provision  is  a 
mere  option  for  the  benefit  of  the  mortgagee,  which,  unless  actually  exer- 
dsed  wPil  not  start  the  statute  in  operation;  though  there  is  some  authority 
£  the  contrary.1  The  general  rule  above  stated  applies  also  where  the  mort- 
laee  is  given  to  secure  aperies  of  notes,  and  the  statute  is  not  treated  as  com- 
mencing to  run  until  the  maturity  of  the  last  note.-5 

.  DEED  INTENDED  AS  MORTGAGE.  -  Where  a  deed  absolute  on  its  face 
is  given  to  secure  a  debt  the  time  when  the  statute  of  Hmitatio^begins  to 


against  the  right  to  foreclose  follows  the  analogy  of  redemption, 
»   11— t.„u  t-u^t-  +v,~  otihitp  will  not  rnmmence  to 
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re  oecf  o  which  it  is  generally  held  that  the  statute  will  not  commence  to  run 
aXs  he  grantor  until  there  has  been  some  assertion  of  adverse  title  on  the 
S  of  the  f rantee ;  though  it  has  also  been  held  that  it  will  run  in  favor  of  a 
niortgagee  in  possession  from  the  payment  of  the  debt,  or  from  a  tender 

^'^MISCELLANEOUS  POINTS.  —  Where  the  note  secured  by  the  mortgage 
is  payable  on  demand  the  statute  begins  to  run  against  the  right  to  foreclose 
when  the  note  is  given.5    So  where  a  mortgage  was  given  to  a  municipal  cor- 


on  the  prior  mortgage  will  not  estop  him  from 
pleading  the  statute  against  it  in  favor  of  his 
own  mortgage.    Lent  v.  Shear,  26  Cal •  3&I. 

1  Option  to  Foreclose  on  Intermediate  Delaults 
—  United  States.  —  Moline  Plow  Co.  v.  Webb, 
141  U  S  616-  Richardson  v.  Warner,  28  Fed. 
Rep  '343;  Nebraska  City  Nat.  Bank  v. 
Nebraska  City  Hydraulic  Gas-Light,  etc.,  Co., 

14  Fed.  Rep.  763-  T  .  r  ,  ooo 

California.  —  Mason  v.  Luce,  116  Cal.  232, 

Richard  v.  Daley,  116  Cal.  336;   Belloc  v. 

Davis,  38  Cal.  242. 
Illinois.  —  Watts  v.  Hoffman,  77  111.  App. 

AIIowa.  —  Watts  v.  Creighton,  85  Iowa  154. 

Kansas.  —  York-Ritchie  Exch.,  etc.,  Co.  v. 
Mitchell,  6  Kan.  App.  317;  Carnahan  v  Lloyd, 
4  Kan.  App.  605;  Douthitt  v.  Farrell,  (Kan. 
1899)  56  Pac.  Rep.  9.  . 

Though  a  mortgage  permits  foreclosure  for 
nonpayment  of  taxes,  acquiescence  by  the 
mortgagee  in  a  payment  after  default  is  a 
waiver  of  his  right  to  commence  foreclosure. 
Smalley  v.  Renken,  85  Iowa  612. 

Contrary  Anthorities.  —  Manitoba  Mortg., 
etc  Co.  v.  Daly,  10  Manitoba  L.  Rep.  425; 
Hemp  v.  Garland,  4  Q-  B.  519,  45  E.  C.  L.  519. 
See  also  Medley  v.  Elliott,  62  111.  532;  Sturgis 
First  Nat.  Bank  v.  Peck,  8  Kan.  660. 

But  compare  with  the  latter  York-Ritchie 
Exch.,  etc.,  Co.  v.  Mitchell,  6  Kan.  App.  317. 

2.  Debt  Payable  in  Instalments.  —  Where  a 
mortgage  is  given  to  secure  a  debt  payable  in 
several  instalments,  conditioned  that  the  mort- 
gagee may  foreclose  forthwith  if  any  one  of 
them  be  not  paid  at  maturity,  he  may  await 
the  maturity  of  the  last  instalment  before  an 
entry  and  sale,  or  elect  to  treat  the  nonpay- 
ment of  the  first  or  any  subsequent  instalment 
at  maturity  as  a  forfeiture  of  the  mortgage. 
Parker  v.  Banks,  79  N.  Car.  480.  Compare 
Richards  v.  Daley,  116  Cal.  336. 
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3.  Deed  Intended  as  Mortgage  —  Limitation  of 
Foreclosure  Follows  Analogy  of  Redemption.  — 

Morrow  v.  Jones,  41  Neb.  867;  Stall  v.  Jones, 
47  Neb.  706.  See  also  the  title  Equity  of 
Redemption,  vol.  11,  p.  248,  note  1.  Compare- 
Flynn  v.  Lee,  31  W.  Va.  487. 

In  Phelan  v.  Fitzpatrick,  84  Wis.  240.  the  de- 
fendant was  the  owner  of  mortgaged  property. 
She  procured  one  Phelan  to  advance  money  to. 
bid  in  the  property  at  the  sale,  with  the  un- 
derstanding that  he  should  reconvey  to  her  on 
repayment  of  the  money  advanced  by  him 
In  accordance  with  this  understanding,  he  bid 
in  the  property  and  took  a  sheriff's  deed 
therefor,  but  the  defendant  remained  in  pos- 
session of  the  property.  It  was  held  that  this 
transaction  constituted  an  equitable  mortgage, 
and  that  the  cause  of  action  to  foreclose  it  did 
not  accrue  until  after  the  execution  and  de- 
livery of  the  sheriff's  deed  to  Phelan. 

4  Limitation  of  Redemption  Proceeding  — 
Assertion  of  Adverse  Title  —  California.  — 
Peshine  v.  Ord,  119  Cal.  311. 

Indiana.  —  Daugherty  0.  Wheeler,  125  Ind. 

4-21 

Maine.  —  McPherson  v.  Hayward,  81  Me.. 

32 Minnesota.  —  Fisk  v.  Stewart,  26  Minn.  365V 

Nebraska.  —  Stall  v.  Jones,  47  Neb.  706. 

New  York.  —  See  Miner  v.  Beekman,  50  N.. 
Y  337-  Hubbell  v.  Sibley,  50  N.  Y.  468. 

Ohio.  —  Robinson  v.  Fife,  3  Ohio  St.  551. 

Wisconsin.  —  Waldo  v.  Rice,  14  Wis.  286. 

See  also  the  title  Equity  of  Redemption,. 
vol.  ir,  p.  250,  note  1. 

Rule  that  Time  Runs  from  Payment  of  Debt.  — 
Stillwell  v.  Hamm,  97  Mo.  579;  Bul1  v-  Conroe, 
13  Wis.  233. 

Tender  of  Debt.  —  Wilson  v.  Richards,  1  Neb. 

5.  Mortgage  Securing  Note  Payable  on  Demand. 

—  Martin  v.  Stoddard,  127  N.  Y.  61. 
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Foreclose  Is  Barred. 


poration  which  had  no  right  to  take  mortgages,  it  was  held  that  the  statute,  if 
applicable  at  all,  would  start  from  the  date  of  the  mortgage.'  Where  a 
change  in  the  statute  of  limitations  is  expressly  made  applicable  to  existing 
mortgages  the  period  of  limitation  may  be  made  to  run  from  the  date  of  the 
act.2  The  recovery  of  a  judgment  at  law  by  the  holder  of  the  mortgage 
becomes  a  date  from  which  the  statute  begins  to  run  afresh.3  Where  a  mort- 
gage was  executed  by  a  life  tenant  to  indemnify  his  grantee  against  any 
adverse  claims  of  the  infant  remainderman  it  was  held  that  the  statute  began 
to  run  from  the  time  when  the  youngest  remainderman  obtained  his  majority.4 

Extending  Time  of  Payment. —  Where  the  time  for  payment  of  the  debt  is 
extended,  the  statute  will  not  commence  to  run  against  foreclosure  until  the 
end  of  such  extended  period.5 

The  Right  to  Recover  a  Deficiency  Judgment  is  governed  as  to  limitation  by  the  stat- 
utes prescribing  the  period  within  which  an  action  may  be  brought  on  a 
decree.6 

4.  Tolling  the  Statute  —  a.  Part  Payment  —  (i)  General  Rule.  — It  is 
well  established  that  a  payment  on  a  debt  either  of  principal  or  of  interest  by 
the  proper  party  will  prevent  the  running  of  the  statute  against  foreclosure 
and  require  the  lapse  of  the  full  period  after  such  payment  before  the  right  of 
suit  is  barred.7 

(2)  Who  May  Make  Payment  —  (a)  in  General.  —  It  is  obvious  that  a  payment 
made  by  the  mortgagor  or  by  any  one  representing  him  as  agent  or  otherwise 
is  sufficient  to  stop  the  running  of  the  statute.8 


1.  Mortgage  Taken  by  Corporation  Acting  Ultra 
"Vires.  —  Fulton  v.  Northern  Illinois  College, 
158  HI.  333- 

2.  Change  in  Statute  Made  Applicable  to  Exist- 
ing Mortgages. — Benson  v.  Stewart,  30  Miss.  49. 

3.  Recovery  of  Judgment  at  Law  Against  Mort- 
gagor.—  Litch  v.  Clinch,  136  III.  410. 

4.  Indemnity  Mortgages.  —  Subers^.  Hurlock, 
82  Md.  42. 

5.  Extending  Time  of  Payment.  —  Trayser  v. 
Indiana  Asbury  University,  39  Ind.  556. 

6.  Limitation  of  Action  for  Deficiency.  —  The 
Michigan  statute  provides  that  every  action  on 
a  decree  rendered  in  a  court  of  record  shall  be 
brought  within  ten  years  after  the  entry  there- 
of, and  under  this  statute  it  is  held  that  the 
statute  begins  to  run  from  the  date  of  the  de- 
cree, and  not  from  the  date  of  the  order  con- 
firming the  sale  and  directing  the  payment  of 
the  deficiency,  though  the  personal  liability  of 
the  mortgagor  cannot  be  enforced  until  the 
foreclosure  sale  is  made  and  the  report  thereof 
confirmed.  Smith  v.  Pegg,  in  Mich.  232. 
See  also  McCaskill  v.  McKinnon,  121  N.  Car. 
192,  61  Am.  St.  Rep.  659. 

7.  Part  Payment  of  Mortgage  Debt  —  England. 
—  Pears  v.  Laing,  L  R.  12  Eq.  41.  See  Car- 
bery  v.  Preston,  13  Ir.  Eq.  Rep.  455. 

United  States.  —  Cross  v.  Allen,  141  U.  S. 
528;  Hughes  v.  Edwards,  9  Wheat.  (U.  S.) 
489. 

Alabama.  —  Cook  v.  Parham,  63  Ala.  456. 

Delaware.  —  Newlin  v.  Duncan,  1  Harr. 
(Del.)  204,  25  Am.  Dec.  66  (assumptive,  but 
illustrating  the  rule). 

Illinois.  —  Schifferstein  v.  Allison,  123  111. 
662,  affirming  24  111.  App.  294;  Locke  v.  Cald- 
well, 91  111.  417;  Emory  v.  Keighan,  88  111.  482. 

Kansas.  —  McLane  v.  Allison,  (Kan.  1899) 
56  Pac.  Rep.  747,  affirming  7  Kan.  App.  263. 

Maryland.  —  Buchanan  v.  Lloyd,  (Md.  1898) 
41  Atl.  Rep.  1075. 


Missouri.  —  Lewis  v.  Schwenn,  93  Mo.  26. 
New  Jersey.  —  Longstreet  v.  Brown,  (N.J. 
1897)  37  Atl.  Rep.  56. 

Neiu  York.  —  New  York  L.  Ins.,  etc.,  Co.  v. 
Covert,  6  Abo.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  154, 
3  Abb.  App.  Dec.  (N.  Y.)  350;  Murdock  v. 
Robinson,  71  Hun  (N.  Y.)  320. 

North  Carolina.  —  Williams  v.  Kerr,  113  N. 
Car.  306;  Hughes  v.  Blackwell,  6  Jones  Eq. 
(59  N.  Car.)  73.  Compare  Ely  v.  Bush,  89  N. 
Car  358. 

South  Carolina.  —  Wright  v.  Eaves,  10  Rich. 
Eq.  (S.  Car.)  582. 

Vermont.  —  Kendall  v.  Tracy,  64  Vt.  522; 
Hollister  v.  York,  59  Vt.  1;  Barrett  v.  Prentiss, 
57  Vt.  297;  Martin  v.  Bowker,  19  Vt.  526. 

Record  of  Payment  Required.  —  In  some  juris- 
dictions there  are  statutes  which  require  mem- 
oranda of  the  payments  to  be  indorsed  on  the 
record  of  the  mortgage  before  it  will  operate 
to  poll  the  statute. 

Arkansas.  —  Sand.  &  H.  Dig.,  §  5094,  con- 
strued in  Fayetteviile  Bldg.,  etc..  Assoc.  v. 
Bovvlin,  63  Ark.  573;  Hill  v.  Gregory,  64  Ark. 
317. 

South  Carolina.  —  Act  of  1879,  construed  in 
Curtis  v.  Renneker,  34  S.  Car.  468. 

Such  acts  are  constitutional  and  apply  to 
foreclosure  under  a  power  of  sale  as  well  as  by 
judicial  proceedings.  Hill  v.  Gregory,  64 
Ark.  317. 

8.  Part  Payment  by   Mortgagors.  —  See  the 

cases  cited  in  the  next  preceding  note. 

Payment  by  Owner  of  Part  of  Mortgaged  Prem- 
ises. —  A  part  of  the  payment  of  the  mortgage 
debt  by  the  owner  of  the  equity  of  redemption 
of  a  portion  of  the  mortgaged  premises  inures 
to  the  benefit  of  all.  Longstreet  Brown, 
(N.  J.  1S97)  37  Atl.  Rep.  56. 

Payment  by  Receiver  of  Mortgaged  Property.  — 
In  Chinnery  v.  Evans,  11  H    L.  Cas.  115,  it 
was  held  that  payment  of  interest  on  an  Irish 
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(b)  Mortgagor  After  Conveyance  of  Mortgaged  Premises.  —  Some  courts  have  held 
that  a  payment  by  the  mortgagor  ~even  after  he  has  parted  with  all  interest 
in  the"  mortgaged  premises  will  keep  alive  the  debt  and  start  the  stat- 
ute afresh,  not  only  as  to  him,  but' as  to  his  grantees  and  all  parties  in 
interest,1  but  the  preponderance  of  authority  seems  to  support  the  doctrine 
that  a  payment  by  the  mortgagor  will  not  prolong  the  right  to  institute  fore- 
closure against  a  purchaser  of  the  premises  not  obligated  to  pay  the  debt. 

(c)  Life  Tenant  as  Against  Remainderman.  —  It  has  been  held  in  Illinois  that  an 
unauthorized  payment  by  a  widow  on  a  mortgage  debt  covering  property  in 
which  she  has  but  a  homestead  and  dower  interest  will  not  so  operate  as  to 
toll  the  statute  against  the  heirs.3  But  in  England  in  a  somewhat  similar  case 
it  was  held  that  a  payment  by  the  widow  would  prevent  the  running  of  the 
statute  as  to  the  heirs.4 

(3)  To  Whom  Payment  Should  Be  Made.  —  A  payment  to  a  party  having 
no  interest  in  the  mortgaged  premises  will  not  prevent  the  running  of  the 
statute.5 

b.  Acknowledgment  or  New  Promise  —  (1)  In  General.  —  Following 
the  analogy  of  negotiable  instruments  generally,  it  is  a  well-established  rule 
that  an  acknowledgment  of  the  debt  by  the  proper  party,  and  more  especially 
a  new  promise  to  pay  it,  will  take  the  case  out  of  the  operation  of  the  statute 
and  extend  the  right  to  foreclose  for  an  additional  time  therefrom  equivalent 
to  the  statutory  period.6 

(2)  Essentials  of  Acknowledgment  or  New  Promise  —  (a)  What  is  Sufficient.  — - 
To  constitute  an  acknowledgment  or  new  promise  within  the  meaning  of  this 
exception  it  is  not  essential  that  the  obligation  be  expressed  in  language  as 
formal  and  specific  as  is  required  of  the  original  promise,7  and  it  is  not  neces- 


mortgage,  made  by  a  receiver  of  the  mort- 
gaged property,  appointed  under  statute  11  & 
12  Geo.  III.,  c.  10,  was  a  payment  by  the 
agent  of  the  mortgagor  and  operated  to  stop 
the  running  of  the  statute  of  limitations 
against  the  right  to  foreclose. 

1.  Rule  that  Payment  by  Mortgagor  Tolls  Stat- 
ute as  to  Grantee  of  Mortgaged  Premises.— 
Hughes  v.  Edwards,  9  Wheat.  (U.  S.)  489; 
Murdock  v.  Robinson,  71  Hun  (N.  Y.)  320; 
New  York  L.  Ins.,  etc.,  Co.  v.  Covert,  3  Abb. 
App.  Dec.  (N.  Y.)  350,  reversing  29  Barb.  (N. 
Y.)  435;  Kendall  v.  Tracy,  64  Vt.  522  (where 
the  mortgagor  had  conveyed  a  part  of  the 
premises);  Barrett  v.  Prentiss,  57  Vt.  297; 
Hollister  v.  York,  59  Vt.  1. 

2.  Rule  that  Payment  by  Mortgagor  Does  Not 
Toll  Statute  as  to  Grantee  of  the  Mortgaged 
Premises  —  England.  —  Newbould  v.  Smith,  33 
Ch.Div  127. 

California.  —  Lord  v.  Morris,  18  Cal.  482. 

Iowa.  —  Day  v.  Baldwin,  34  Iowa  380. 

Kansas.  — Schmucker  v.  Sibert,  18  Kan.  104, 
26  Am.  Rep.  765. 

Kentucky.  —  Kendall  v.  Clarke,  90  Ky.  178. 

Washington.  —  Damon  v.  Leque,  17  Wash. 
573,  61  Am.  St.  Rep.  927,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  760. 

Wisconsin.  —  Cottrell  v.  Shepherd,  86  Wis. 
649,  39  Am.  St.  Rep.  919,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  761. 

3.  yEtna  L.  Ins.  Co.  v.  McNeely,  166  111. 
540,  affirming  65  111.  App.  222. 

4.  Ames  v.  Mannering,  26  Beav.  583. 

5.  Payment  to  Party  Without  Interest.  —  New- 
bould v.  Smith,  33  Ch.  Div.  127,  where  pay- 
ment was  alleged  to  have  been  made  to  a 
solicitor  and  evidence  thereof  was  excluded  on 


the  ground  that  he  was  not  shown  to  be  the 
agent  of  the  owners  of  the  mortgaged  premises. 

6.  Acknowledgment  or  New  Promise  —  Eng- 
land.  —  Doe  v.  Williams,  5  Ad.  &  El.  291,  31 
E.  C.  L.  340. 

Connecticut.  —  Hough  v.  Bailey,  32  Conn. 
288. 

Idaho.  —  Moulton  v.  Williams,  (Idaho  1899) 
55  Pac.  Rep.  1019. 

Illinois.  —  Locke  v.  Caldwell,  91  111.  417. 

Iowa.  —  Palmer  v.  Butler,  36  Iowa  576. 

Louisiana.  —  Citizens'  Bank  v.  Johnson,  21 
La.  Ann.  128. 

New  Hampshire.  —  Howard  v.  Hildrelh,  18 
N.  H.  105. 

New  Jersey.  —  Murphy  v.  Coates,  33  N.  J. 
Eq.  424. 

Virginia.  —  Snavely  v.  Pickle,  29  Gratt. 
(Va.)  27. 

7.  General  Requisites   of  New  Promise.  —  In 

Hart  v.  Boyt,  54  Miss.  547,  the  court,  in  speci- 
fying the  essentials  of  such  a  promise,  ob- 
served :  "  It  is  sufficient  that  the  particular 
debt  be  specified,  its  justice  admitted,  and  an 
intention  indicated  to  pay  it,  though  the  ex- 
pression of  an  intention  to  pay  would  not  be 
necessary  if  the  justice  of  the  debt  was  clearly 
admitted  without  reservation.  The  amount 
due  is,  ordinarily,  a  mere  matter  of  calcula- 
tion." 

Some  Positive  Act  of  Unequivocal  Recognition, 

like  part  payment,  or  a  written  admission,  or 
at  least  a  prior  and  well-identified  verbal 
promise  or  admission  intelligently  made  within 
the  period  of  limitation,  is  required  to  stop  the 
running  of  the  statute.  Cheever  v.  Perley,  11 
Allen  (Mass.)  584. 

Assumption  of  Debt  by  Purchaser.  —  In  some 
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sary  that  the  exact  amount  due  be  stated.1 

(b)  What  is  Not  Sufficient.  —  The  evidence  of  acknowledgment  must  be  clear 
and  explicit,2  and  it  has  been  held  that  the  running  of  the  statute  against  the 
foreclosure  action  is  not  prevented  by  the  acceptance  on  the  part  of  the  mort- 
gagor of  a  release  of  the  mortgaged  premises  reciting  that  the  mortgagee 
holds  the  residue  as  security  for  the  balance  of  the  debt,3  or  by  a  certificate 
of  the  mortgagor  that  at  a  certain  date  there  was  a  specified  amount  unpaid 
on  the  mortgage,4  or  by  an  admission  in  the  mortgagor's  answer  in  foreclosure 
that  "  he  has  not  paid  off  "  said  debt,5  or  by  the  record  of  the  assignment  of 
the  mortgage,6  or  by  a  default  suffered  by  the  mortgagor  in  a  previous  fore- 
closure suit  subsequently  dismissed.7  In  some  jurisdictions  the  matter  is  reg- 
ulated by  statute.* 

(3)  Who  May  Make  Acknowledgment:  —  A  husband's  acknowledgment  of 
a  debt  secured  by  the  mortgage  on  the  homestead  does  not  bind  the  wife,9 
and  in  some  of  the  states  acknowledgment  by  a  mortgagor  who  has  parted 
with  the  mortgaged  premises  will  not  bind  the  purchaser,  though  the  contrary 
rule  prevails  elsewhere. 10 


jurisdictions  it  is  held  that  an  agreement  by  a 
purchaser  of  mortgaged  premises  to  assume 
and  pay  the  mortgage  debt  is  such  an  acknowl- 
edgment as  will  interrupt  the  running  of  the 
statute.  Schmucker  v.  Sibert,  18  Kan.  104,  26 
Am.  Rep.  765;  Moore  v.  Clark,  40  N.  J.  Eq. 
152;  Harrington  v.  Slade,  22  Barb.  (N.  Y.)  161. 
But  see  contra,  Biddel  v.  Brizzolara,  64  Cal. 
354,  56  Cal.  374. 

Recital  in  Second  Mortgage.  —  A  recital  in  a 
second  mortgage  that  the  premises  are  "  al- 
ready subject  to  a  mortgage  now  in  the  hands 
of  the  before-named  "  mortgagee  is  held  to 
constitute  an  acknowledgment  that  the  mort- 
gagee had  in  his  hands  a  prior  mortgage  exe- 
cuted by  the  mortgagor,  and  that  he  (the 
mortgagor)  thereby  agreed  that  it  should  be 
first  paid  and  satisfied  from  the  land  mortgage. 
Palmer  v.  Butler,  36  Iowa  576. 

Pledge  of  Stock  Certificate  to  Secure  Note  and 
Mortgage.  —  In  Citizens'  Bank  v.  Johnson,  21 
La.  Ann.  128,  it  was  held  that  where  a  stock- 
holder in  a  bank  borrowed  money  from  the 
bank  on  note  and  mortgage,  which  he  secured 
by  pledging  his  stock,  as  required  by  the  char- 
ter of  the  bank,  such  pledge  operated  as  a 
standing  acknowledgment  of  the  debt,  and 
prevented  the  statute  from  running  against  the 
right  to  foreclose. 

1.  Exact  Amount  Due  Need  Not  Be  Stated.  — 
Hart  v.  Boyt,  54  Miss.  547.  In  this  case  the 
following  statement  written  at  the  bottom  of 
the  note  and  signed  was  held  sufficient:  "  We, 
the  undersigned,  do  hereby  agree  and  promise 
to  renew  the  note  for  which  the  foregoing 
mortgage  is  given,  and  to  give  a  new  mort- 
gage, whenever  the  exact  amount  due  upon 
said  note  is  ascertained." 

In  Moulton  v.  Williams,  (Idaho  1899)  55  Pac. 
Rep.  1019,  an  acknowledgment  in  the  follow- 
ing form  was  held  sufficient:  "  I  hereby 
acknowledge  the  within  note,  and  renew  the 
same,  and  promise  and  agree  to  pay  the  same 
within  four  months  from  this  19th  day  of  Sep- 
tember, 1890.    V.  S.  Anderson." 

2.  Evidence  of  Acknowledgment  Must  Be  Clear. 
—  Jackson  v.  Wood,  12  Johns.  (N.  Y.)  242,  7 
Am.  Dec.  315. 

3.  Partial  Release.  —  Wellman  v.  Miner,  179 
111.  326. 
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4.  Certificate  by  Mortgagor  of  Amount  Unpaid. 

—  Highstone  v.  Franks,  93  Mich.  52. 

5.  Admission  of  Nonpayment  in  Answer.  — 
Gray  v.  McDowell,  6  Bush  (Ky.)  475.  In  this 
case  it  was  said  that  "  the  admission  in  the 
answer  was  not  an  express  promise  to  pay, 
nor  was  it  such  an  unqualified  acknowledg- 
ment of  the  debt  as  to  raise  a  promise  by  im- 
plication of  law  to  pay,  but  it  was  connected 
with  words  which  repel  the  conclusion  that  he 
had  intention  to  pay;  for  in  the  same  sen- 
tence, immediately  after  the  admission,  he 
says  it  had  been  more  than  twenty  years  since 
the  creation  of  the  debt,  and  he  pleads  and 
relies  upon  the  statute  of  limitations  as  a  bar 
to  the  action.  The  admission  in  the  answer, 
therefore,  cannot  have  the  effect  to  take  the 
ense  out  of  the  statute." 

6.  Record  of  Assignment.  —  Boone  v.  Cole- 
hour,  165  111.  305. 

7.  Default  Suffered  by  Mortgagor.  —  Boone  v. 
Colehour,  165  111.  305;  Moulton  v.  Williams, 
(Idaho  1899)  55  Pac.  Rep.  1019. 

8.  Statutory  Provisions.  —  Under  the  Califor. 
nia  statute,  which  provides  lhat  a  mortgage 
can  be  renewed  or  extended  only  by  a  writing 
executed  with  the  formalities  required  in  the 
case  of  a  grant  of  real  property,  it  ha«  been 
held  that,  after  foreclosure  has  become 
barred,  the  mortgage  cannot  be  renewed  by 
an  indorsement  on  the  note  secured,  extending 
the  time  of  payment  thereof.  Wells  v.  Harter, 
56  Cal.  342. 

The  South  Carolina  statute  requires  the 
acknowledgment  to  be  in  writing  and  to  be 
recorded,  and  it  is  held  that  it  is  not  a  compli- 
ance with  this  statute  that  an  assignment  of 
the  original  mortgage  has  been  recorded. 
Curtis      Renneker,  34  S.  Car.  468. 

See  also  the  statutes  of  the  several  states. 

9.  Acknowledgment  by  Husband  of  Debt  Secured 
on  Homestead.  —  Barber  v.  Babel,  36  Cal.  n. 
Compare  Hough  v.  Bailey,  32  Conn.  2S8,  where 
the  point  is  left  undecided. 

10.  Acknowledgment  by  Mortgagor  After  Convey- 
ance Not  Binding  on  Purchaser.  —  Wood  :■.  Good- 
fellow,  43  Cal.  185. 

Acknowledgment  by  Mortgagor  After  Convey- 
ance Binding  on  Purchaser.  —  Heyer  v.  Pruvn,  7 
Paige  (N.  Y.  465;    Hughes   r.    Edwards,  9 
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Made.  —  The  acknowledgment 


(4)  To  Whom  Acknowledgment  Should  Be 
must  be  made  to  the  creditor  himself.1 

«\  Time  of  Acknowledgment.— The  acknowledgment  must  be  made 
before  the  period  of  limitation  on  the  note  has  expired,  in  order  to  prolong 
the  right  to  bring  the  foreclosure  proceeding.2 

c  Death  and  Infancy.  —  In  Iowa  the  statute,  if  it  begins  to  run  against 
the  ancestor  in  his  lifetime,  is  not,  in  favor  of  his  minor  heirs,  tolled  by  his 
death  or  their  infancy ;  and  where  the  ancestor  brings  foreclosure  against  the 
mortgagor  alone,  omitting  his  grantee,  a  suit  against  the  latter  is  barred 
within  the  statutory  time  after  it  could  first  have  been  brought,  though  mean- 
while the  ancestor  dies  and  the  heirs  do  not  attain  majority 

d  Absence  of  Mortgagor  from  the  State  — (i)  Majority  Rule.  —  in 
many  jurisdictions  the  rule  that  the  absence  of  the  debtor  from  the  state  will 
toll  the  statute  is  applied  to  foreclosure  proceedings,  and  it  is  held  that  the 
running  of  the  statute  is  suspended  during  the  absence  of  the  mortgagor. 

Rule  Excludes  Remote  Grantees.  —  But  this  rule  is  not  extended  so  as  to  arrest 
the  running  of  the  statute  on  account  of  the  absence  from  the  state  of  some 
of  the  mortgagor's  remote  grantees.5  .'.,,*,«.      •       t  1 

(2)  Minority  Rule.  —  In  other  jurisdictions  it  is  held  that  since  foreclosure 
is  a  proceeding  in  rem,  not  requiring  personal  service  upon  the  mortgagor,  his 
absence  from  the  state  will  not  suspend  the  operation  of  the  statute. 

e  Commencement  of  Suit.  —  The  commencement  of  a  valid  foreclosure 
proceeding  within  the  regular  period  of  limitation  will,  of  course,  prevent  the 
running  of  the  statute,  and  start  it  afresh  from  that  time,  though  the  mort- 
gagor or  his  grantees  are  not  made  parties.7 

Wheat.  CU.  S.)  4S9.  See  also  supra,  this  sec- 
tion. Part  Payment—  Who  May  Make  Payment 
—  Mortgagor  After  Conveyance  of  Mortgaged 
Prem  ises. 

Admissions  of  Nominal  Defendant  in  Suit  to 
Foreclose  Title  Bond. —  The  admission  of  one 
joined  as  a  nominal  defendant  in  a  suit  to 
foreclose  a  title  bond  is  held  not  lo  bind  the 
mortgagor  so  as  to  stop  the  running  of  the 
statute.  Day  v.  Baldwin,  34  Iowa  380,  distin- 
guishing Hendershott  v.  Ping,  24  Iowa  134. 

1.  Acknowledgment  Should  Be  Made  to  Creditor. 
—  Parker  v.  Shuford,  76  N.  Car.  219; 
Schmucker  v.  Sibert,  18  Kan.  104,  26  Am. 
Rep.  765.  See  also  supra,  this  section,  Part 
Payment  —  To  Whom  Payment  Should  Be  Made. 

2.  Time  of  Acknowledgment.  —  Crone  v.  Citi- 
zens' Bank,  28  La.  Ann.  449.  Compare  Damon 
v.  Leque,  17  Wash.  573.  61  Am.  St.  Rep.  927; 
Zoll  v.  Carnahan,  83  Mo.  35;  Cottrell  v.  Shep- 
herd, 86  Wis.  649,  39  Am.  St.  Rep.  919. 

3.  Death  and  Infancy.  —  Grethet  v.  Clark,  75 
Iowa  383,  9  Am.  St.  Rep.  491.  See  also  Bishop 
v.  Knowles,  53  Iowa  268. 

4.  Rule  that  Absence  of  Mortgagor  Suspends 
Statute  —  United  States.  —  See  Kibbe  v.  Thomp- 
son, 5  Biss.  (U.  S.)  226. 

California. — Wood  v.  Goodfellow,  43  Cal 
185. 

Illinois.  —  Emory  v.  Keighan,  94  111.  543 
Compare  Von  Campe  v.  Chicago,  140  111.  361. 

Iowa.  —  Clinton  County  v.  Cox,  37  Iowa  570 

Kentucky.  —  Hampton  v.  France,  (Ky.  1895) 
12  S.  W.  Rep.  950,  (Ky.  1896)  33  S.  W.  Rep 
826. 

South  Carolina.  — -  Arthur  v.  Screven,  39  S 
Car.  77. 

5.  Rule  Excludes   Remote    Grantees. — Von 

'Campe  v.  Chicago,  140  111.  361. 
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6.  Rule  that  Absence  of  Mortgagor  Does  Not 
Suspend  Statute  —  Kansas.  —  Waierson  v.  Kirk- 
wood,  17  Kan.  9,  disapproving  Wood  v.  Good- 
fellow,  43  Cal.  185,  although  the  court  said  of 
it:  "  That  is  the  only  case  of  which  we  have 
any  knowledge  which  will  exactly  apply  to 
this  case." 

Minnesota.  —  In  this  state  it  is  provided  by 
statute  that  the  absence  of  the  mortgagor 
from  the  state  shall  not  suspend  the  running 
of  the  statute.  Hill  v.  Townley,  45  Minn. 
167.  Formerly  the  rule  was  otherwise. 
Whalley  v.  Eldridge,  24  Minn.  358.  See  also 
Foster  v.  Johnson,  44  Minn.  290. 

New  Jersey.  —  Evans  v.  Huffman,  5  N.  J. 
Eq.  354,  where  the  question  was  not  expressly 
decided,  but  the  court  inclined  to  the  minority 
rule. 

Oregon.  —  Anderson  v.  Baxter,  4  Oregon  105; 
Eubanks  v.  Leveridge,  4  Sawy.  (U.  S.)  274, 
construing  the  Oregon  statute. 

7.  Commencement  of  Foreclosure  Proceeding.  — 
Emory  v.  Keighan,  88  111.  482;  Litch  v. 
Clinch,  136  111.  410;  Jenks  v.  Shaw,  99  Iowa 
604,  61  Am.  St.  Rep.  256. 

In  California  parties  brought  into  the  fore- 
closure action  by  supplementary  complaint, 
filed  more  than  the  statutory  period  after  the 
accrual  of  the  cause  of  action  against  them, 
may  invoke  the  bar  of  the  statute.  Spaulding 
v.  Howard,  121  Cal.  194. 

What  Is  Commencement  of  Proceeding.  —  The 
posting  of  notices  of  sale  under  a  power  in  a 
deed  of  trust,  before  the  debt  secured  thereby 
is  barred,  is  not  of  itself  such  a  commence- 
ment of  the  proceedings  as  will  toll  the  stat- 
ute, if  the  sale  occuis  after  the  expiration  of 
the  statutory  period.  Blackwell  v.  Barnett, 
52  Tex.  326.  See  also  Duncan  v.  Cobb,  32 
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5.  To  Whom  and  Against  Whom  Statute  Is  Available.  —  In  foreclosure  pro 

ceed.ngs  the  statute  of  limitations  may  be  invoked  as  a  defense,  not  alone  bv 
the  mortgagor,  but  also  by  persons  claiming  under  or  through  him  bv  deed  or 
otherwise.1  J 

A  Junior  Mortgagee  also  may  plead  the  statute,2  and  may  also  brine  suit 
against  the  mortgagor  in  possession  and  the  holder  of  the  first  mortgage  to 
have  the  latter  canceled  as  being  barred  by  the  statute  of  limitations.3  ' 

Suit  Not  Available  Against  Mortgagee  in  Possession.  —  Where  the  mortgagee  has 
rightfully  taken  possession  of  the  premises,  he  may  continue  until  the  debt  is 
satisfied  •  and  the  statute  will  not  run  against  him  while  so  in  possession  ■ 

IV.  Receivers  in  Foreclosure  Suits.  —  In  a  suit  to  foreclose  a  mortgage  a 
receiver  may  be  appointed  in  aid  thereof,  or  for  the  protection  of  the  mort- 
gagee if  the  mortgaged  property  is  insufficient  in  value  to  satisfy  the  mort- 
gage debt  and  the  mortgagor  is  insolvent,  or  if  there  is  imminent  danger  of 
loss  removal,  or  destruction  of  the  property,  or  any  considerable  part  thereof 
pending  the  suit.  The  rules  and  principles  which  govern  the  appointment  of 
receivers  in  such  cases  are,  in  the  main,  the  same  as  in  any  other  case  involv- 
ing the  exercise  of  this  power  of  a  court  of  equity,  and  will  be  fully  discussed 
in  another  part  of  this  work.® 


Minn.  460.  Compare  Springfield  Steam  Laun- 
dry Co.  v.  Traders  Ins.  Co.,  66  Mo.  App.  199; 
Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410. 

Filing  Cross-bill  in  Foreclosure  Suit.  —  In  Litch 
v.  Clinch,  136  111.  410.  the  original  bill,  filed 
by  the  complainant  for  partition,  alleged  cer- 
tain conveyances  of  a  share  of  the  property 
sought  to  be  partitioned,  and  that  the  com- 
plainant could  not  say  who  was  the  rightful 
owner  of  such  shaie.  All  the  parties  to  the 
conveyances  were  made  defendants  to  the  bill. 
The  defendant  who  had  originally  owned  the 
share  in  question  filed  a  cross-bill  alleging 
that  the  conveyance  by  him  was  intended  as  a 
mortgage,  and  that  the  subsequent  convey- 
ance by  his  grantee  was  a  transfer  of  the 
mortgage  interest  only.  He  also  alleged  that 
the  debt  secured  thereby  had  been  paid,  and 
prayed  for  a  cancellation  of  the  mortgage. 
These  allegations  of  the  cross-bill  were  tra- 
versed by  the  other  defendanls.  It  was  held 
that  under  the  issues  thus  formed,  the  court 
was  authorized  to  find  not  only  that  the  trans- 
action was  a  mortgage,  but  also  what  the  fact 
was  in  relation  to  the  payment  and  extinguish- 
ment of  the  lien,  and  if  it  was  ascertained  not 
to  have  been  paid,  as  alleged,  to  ascertain  the 
amount  remaining  due;  and  that  therefore 
the  filing  of  the  cross-bill  stopped  the  running 
of  the  statutes  of  limitations  against  the  mort- 
gage lien. 

1.  Mortgagor  and  His  Grantees  May  Invoke 
Statute —  United  States.  —  Ewell  v.  Daggs,  108 
U.  S.  143;  Sanger  v.  Nightingale,  122  U.  S. 
176,  stating  the  rule  in  Georgia. 

California.  —  McCarthy  v.  White,  21  Cal. 
495,  82  Am.  Dec.  754;  Lent  v.  Shear,  26  Cal. 
361;  Lord  v.  Morris,  18  Cal.  482. 

Illinois.  —  Brown  v.  Devine,  61  111.  260. 

South  Carolina. — Arthur  v.  Screven,  39  S. 
Car.  77.  But  see  contra,  the  earlier  cases  of 
Wright  v.  Eaves,  5  Rich.  Eq.  (S.  Car.)  81; 
Thayer  v.  Cramer,  1  McCord.  Eq.  (S.  Car.)  395. 

Texas.  —  McKeen  v.  James,  87  Tex.  193. 

Purchaser  from  Assignee  in  Bankruptcy.  —  The 
statute  of  limitations  may  be  treated  as  a  de- 
fense by  one  who  purchases  the  mortgaged 
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premises  from  the  mortgagor's  assignee  in 
bankruptcy.    McKeen  v.  James,  87  Tex.  193. 

Purchaser  at  Execution  Sale.  —  One  who  de- 
rives title  to  the  mortgaged  premises  through 
an  execution  sale  may  plead  the  statute  of 
limitations  in  a  suit  to  foreclose.  Arthur*/. 
Screven,  39  S.  Car.  77. 

Personal  Representatives  or  Heirs.  —  The  per- 
sonal representative  or  heir  of  the  mortgagor 
may  plead  the  statute  in  the  foreclosure  pro- 
ceeding.   Emory  v.  Keighan,  94  111.  543. 

2.  Right  of  Junior  Mortgagee  to  Plead  Statute. 
—  Lent  v.  Shear,  26  Cal.  361.  Compare  Gault 
v.  Equitable  Trust  Co.,  100  Ky.  578,  holding 
that  a  junior  mortgagee,  in  a  suit  to  foreclose 
his  mortgage,  could  not  plead  the  statute 
against  the  senior  mortgage  which  had  already- 
been  foreclosed. 

3.  Action  to  Cancel  Senior  Mortgage.  —  Fox  v. 
Blossom,  17  Blatchf.  (U.  S.)  352. 

4.  Right  of  Mortgagee  to  Remain  in  Possession 
until  Payment  of  Debt  —  Nevada.  —  Henry  v. 
Confidence  Gold,  etc.,  Min.  Cc,  1  Nev.  619. 

New  Jersey.  —  Den  v.  Wright,  7  N.  J.  L.  175 
11  Am.  Dec.  546. 

New  York.  —  Watson  v.  Spence,  20  Wend." 
(N.  Y.)  260;  Sahler  v.  Signer,  44  Barb.  (X.  Y.) 
606;  Munro  v.  Merchant,  26  Barb.  (N.  Y.)  3S3; 
Winslow  v.  McCall,  32  Barb.  (N.  Y.)  241-  ' 
Madison  Ave.  Baptist  Church  v.  Oliver  St. 
Baptist  Church,  73  N.  Y.  82.  Compare  Jack- 
son v.  Minkler,  10  Johns.  (N.  Y.)  480. 

Vermont.  —  Harris  v.  Haynes,  34  Vt.  220. 

Wisconsin.  —  Hennesy  v.  Farrell,  20  Wis 

42. 

5.  Mortgagee  in  Possession  Not  Affected  by 
Statute  —  England.  —  Leman  v.  Nennham,  1 
Ves.  51. 

United  States.  —  Brobst  v.  Brock,  10  Wall. 
(U.  S.)  519. 

California.  —  Frink  v.  LeRoy,  49  Cal.  314. 

Illinois. —  Fountain  v.  Bookstaver,  141  111. 
461. 

South  Carolina.  —  Norton  v.  Lewis,  3  S.  Car. 
25:  Lynch  v.  Hancock,  14  S.  Car.  66. 

6.  Receivers  in  Foreclosure  Suits.  —  See  the 
titles  Receivers;  Receivers  (Railroads). 
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V.  Foreclosure  Suit  as  Notice  —  1.  Rule  Independent  of  Statutes.  —  It  is 
well  established  that  the  pendency  of  a  suit  to  foreclose  a  mortgage  is  con- 
structive notice  to  all  parties  of  the  rights  claimed  by  the  plaintiff  in  the 
premises  which  form  the  subject  of  the  proceeding,1  and  a  fortiori  one  who 
has  actual  notice  of  the  pendency  of  a  foreclosure  proceeding  is  bound 
thereby.2  The  rule  springs  from  the  highest  considerations  of  public  policy, 
but  it  is  nevertheless  subject  to  certain  limitations  and  will  not  be  extended 
beyond  its  proper  bounds  in  order  to  operate  as  against  an  innocent  pur- 
chaser.4   In  some  jurisdictions  this  rule  has  been  enacted  into  statutes.5 

2.  Statutory  Lis  Pendens  —  a.  Office  and  Necessity.  —  In  addition  to 
the  usual  statute  providing  that  the  suit  or  decree  shall  operate  as  constructive 
notice  of  the  rights  of  the  plaintiff,  other  provisions  have  been  inserted  in 
some  of  the  statutes  permitting  or  requiring  the  filing  of  a  formal  notice  of  lis 
pendens  in  the  office  where  mortgages  are  recorded,  with  the  purpose  of  bind- 
ing all  persons,  whether  parties  to  the  suit  or  not.6 

The  Office  of  Such  a  Notice  is  to  charge  all  subsequent  purchasers  with  knowl- 
edge of  the  pendency  of  the  action,7  and  it  is  not  necessary  in  order  to  make 
the  judgment  effective  as  against  parties  claiming  under  the  defendant  by 
transfer  after  its  rendition.8 

1.  Foreclosure  Suit  Constructive  Notice  of 
Plaintiff's  Claim  —  Alabama.  —  Center  v.  Plant- 
ers', etc.,  Bank,  22  Ala.  743.  Compare  Fash  v. 
Ravesies,  32  Ala.  451. 

California.  —  Horn  v.  Jones,  28  Cal.  194. 

Indiana.  —  Warford  v.  Sullivan,  147  Ind.  14; 
Green  v.  White,  7  Blackf.  (Ind.)  242. 

Iowa.  —  See  Bell  v.  Hall,  4  Greene  (Iowa) 
68. 

New  York. — Jackson  v.  Dickenson,  15 
Johns.  (N.  Y.)  309,  8  Am.  Dec.  236;  Cleveland 
v.  Boerum,  23  Barb.  (N.  Y.)  201;  Totten  v. 
Stuyvesant,  3  Edw.  Ch.  (N.  Y.)  500;  Harring- 
ton v.  Slade,  22  Barb.  (N.  Y.)  161;  Stuyvesant 
v.  Hall,  2  Barb.  Ch.  (N.  Y.)  151.  Compare  the 
leading  case  of  Murray  v.  Ballou,  1  Johns. 
Ch.  (N.  Y.)  566,  which  was  not  a  foreclosure 
case,  but  which,  however,  contains  a  presenta- 
tion of  the  law  applicable  to  such  proceedings. 

Ohio.  —  Stewart      Wheeling,  etc.,  R.  Co., 
53  Ohio  St.  151. 

A  Suit  Brought  in  a  Federal  Court  to  Foreclose 
a  Mortgage  operates  as  constructive  notice 
throughout  the  district,  and  all  persons  acquir- 
ing an  interest  in  or  lien  on  any  part  of  the 
property  during  the  pendency  of  the  suit  will 
be  bound  by  the  decree  and  the  sale  made 
thereunder.  Stewart  v.  Wheeling,  etc.,  R. 
Co.,  53  Ohio  St.  151. 

Priority  over  Judgment  Creditor.  —  By  virtue 
of  the  general  rule  stated  in  the  text,  a  plain- 
tiff in  a  foreclosure  suit  who  has  duly  obtained 
his  decree  acquires  priority  over  a  judgment 
obtained  after  such  decree,  but  before  the 
execution  of  the  sheriff's  deed  under  it.  Bell 
v.  Hall,  4  Greene  (Iowa)  68. 

2.  Actual  Notice.  —  Hibernia  Sav.,  etc.,  Soc. 
v.  Lewis.  117  Cal.  577,  holding  that  on  this 
ground  a  writ  of  assistance  would  be  granted 
against  a  purchaser  pendente  lite  with  notice. 

Knowledge  by  an  Attorney  is  not  necessarily 
notice  to  a  party  within  this  rule.  Pacific 
Mfg.  Co.  v.  Brown,  8  Wash.  347;  Slattery  v. 
Schwannecke,  44  Hun  (N.  Y.)  75;  Preston  v. 
Tubbin,  1  Vern.  286. 

3.  "The  Doctrine  of  Lis  Pendens  Is  Founded 
upon  Public  Convenience  and  Necessity.  Under 
proper  restrictions  it  is  absolutely  essential  to 

799 


the  due  and  successful  enforcement  of  the  law 
in  controversies  respecting  property  capable 
of  being  transferred  from  one  person  to  an- 
other." Durand  v.  Lord,  115  111.  610.  See 
also  the  title  Lis  Pendens. 

4.  Limitation  as  to  Innocent  Purchasers.  —  In 
Durand  v.  Lord,  115  111.  610,  the  court  said: 
"  Where  the  doctrine  is  sought  to  be  enforced, 
as  in  the  present  case,  against  a  bona  fide  pur- 
chaser, without  notice  in  fact,  it  is  regarded 
as  a  hard  rule  of  law,  and  will  not  be  enforced 
unless  the  party  invoking  it  clearly  brings 
himself  within  it.  The  principal  limitation 
upon  the  doctrine  is  that  'there  must  be  a 
continuous  prosecution  of  the  suit '  —  that  is, 
the  suit  must  be  kept  upon  the  docket,  and 
there  should  be  no  such  delays  in  taking  the 
ordinary  steps  in  bringing  it  to  a  final  hearing 
as  to  lead  the  opposite  party  or  the  community 
at  large  to  suppose  the  suit  has  been  aban- 
doned. More  especially,  one  will  not  be  heard 
to  invoke  this  doctrine  who  has  deliberately- 
made  false  representations  to  his  adversary, 
for  the  express  purpose  of  throwing  him  off  his 
guard,  and  surreptitiously  obtaining  a  decree 
against  him,  as  was  done  in  this  case,  espe- 
cially when  there  is  good  reason  to  suppose 
his  adversary  might,  and  otherwise  would, 
have  successfully  resisted  the  decree." 

5.  Statutory  Provisions.  —  The  New  York  act 
was  one  of  the  earliest  of  this  class  of  statutes. 
Sheridan  v.  Andrews,  49  N.  Y.  478.  See  Tot- 
ten v.  Stuyvesant,  3  Edw.  Ch.  (N.  Y.)  500. 

The  Ohio  statute  (Bates's  Annot.  Stat.  1897, 
5055,  5056)  is  similar  and  is  construed  in 
Omwake  v.  Jackson.  15  Ohio  Cir.  Ct.  Rep. 
615,  8  Ohio  Cir.  Dec.  235.    See  also  Omwake  v. 
Jackson,  5  Ohio  N.  P.  119,  7  Ohio  Dec.  238. 

6.  Statutory  Lis  Pendens. —  For  a  history  of 
the  New  York  legislation  on  the  subject,  see 
Sheridan  v.  Andrews,  49  N.  Y.  478. 

See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

7.  Office  of  Notice.  —  Jewett  v.  Iowa  Land 
Co.,  64  Minn.  531,  58  Am.  St.  Rep.  555;  Sheri- 
dan v.  Andrews,  49  N.  Y.  478. 

8.  Failure  to  File  Notice  Not  Available  to  Pur- 
chaser from  Defendant  After  Decree.  —  Sheridan 
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Neglect  to  File  the  Statutory  Notice,  however,  will  impose  on  the  plaintiff  the 
burden  of  proving,  by  a  clear  preponderance  of  the  evidence,  that  one  claiming 
adversely  to  him  had  actual  notice  of  the  foreclosure  suit.* 

b.  Form  and  Contents.  —  A  substantial  compliance  with  the  form  pre- 
scribed  by  the  statute  renders  the  notice  a  sufficient  one.2 

Description  of  Premises.  —  In  order  to  operate  as  a  lis  pendens  the  notice  must 
describe  specific  property.3  And  a  notice  which  describes  the  property 
merely  as  "  all  the  real  property  of  the  defendant  *  *  *  situate  in  "  a 
certain  county  is  a  mere  nullity.4 

Names  of  Parties.  —  A  mistake  in  the  initial  of  the  name  of  a  party  has  been 
held  not  to  vitiate  the  notice,5  but  the  total  omission  of  the  names  was 
formerly  sufficient  to  prevent  a  decree  at  a  special  term  in  New  York.6 

Place  of  Record.  —  An  omission  to  state  the  county  in  which  the  mortgage  is 
recorded  will  not  vitiate  the  notice  if  the  mortgage  itself  and  the  locaticm  of 
the  property  are  correctly  described.7 

Amendment.  —  Although  the  original  notice  of  lis  pendens  be  defective  it 
may  be  amended.8 

c.  To  Whom  Available.  —  In  some  of  the  states  the  notice  afforded  by 
Its  pendens  is  available  not  alone  to  the  plaintiff,  but  also  to  a  defendant  who 
files  a  cross-bill  in  foreclosure.9    But  in  Kentucky  process  must  have  been 


v.  Andrews,  49  N.  Y.  478.  But  see  contra, 
Carpenter  v.  Lewis,  119  Cal.  18. 

In  Wisconsin  the  rendition  of  a  decree  of 
foreclosure  without  proof  of  the  filing  of  a  no- 
tice of  lis  pendens  is  irregular  and  furnishes 
ground  for  the  reversal  of  the  decree.  Catlir? 
v.  Pedrick,  17  Wis.  88;  Manning  v.  McClurg, 
14  Wis.  350;  Spraggon  v.  McGreer,  14  Wis. 
439,  overruling  Boyd  v.  Weil,  11  Wis.  58,  so 
far  as  it  may  be  supposed  to  sanction  a  con- 
trary doctrine. 

Proof  of  the  Filing  of  the  Notice  may  be  made 
by  producing  either  the  original  notice  or  a 
certified  copy  of  it.  Manning  v.  McClurg,  14 
Wis.  350. 

1.  Burden  of  Proof  on  Failure  to  File  Notice.  — 

Pacific  Mfg.  Co.  v.  Brown,  8  Wash.  347. 

2.  Form  of  Notice  —  Substantial  "Compliance 
with  Statute.  —  Potter  v.  Rowland,  8  N.  Y.  448. 

In  Little  v.  Rawson,  8  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  253,  will  be  found  the  following 
form,  which  appears  to  have  been  approved  by 
the  court,  as  a  motion  to  cancel  the  notice  was 
there  overruled:  [Title  of  the  cause. J  "Notice 
is  hereby  rj-iven  that  an  action  has  been  com- 
menced in  this  court  upon  a  complaint  of  the 
above-named  plaintiffs,  being  copartners  in 
said  city,  under  the  firm  name  of  J.  J.  Little  & 
Co.,  at  the  times  herein  mentioned,  upon  a 
certain  promissory  note  made  by  the  said  de- 
fendant Emma  Rawson,  in  letters  and  figures 
as  follows,  that  is  to  say:  [Here  followed  a 
copy  of  the  note.]  Said  note  having  been  in- 
dorsed by  said  defendant  A.  L.  Rawson,  and 
delivered  so  indorsed  by  him  upon  the  mak- 
ing thereof  and  before  maturity  to  the  plain- 
tiffs, the  present  holders,  for  value,  and  duly 
protested  at  its  maturity  for  nonpayment  on 
presentation  for  payment  at  such  maturity, 
and  the  same  remaining  wholly  unpaid  and 
unsatisfied,  the  mortgage  therein  mentioned 
never  having  been  executed.  In  which  action 
the  plaintiffs  demand  judgment  thereupon  for 
the  sum  of  $1,000  and  interest  thereon  from 
December  10,  1878,  and  $1.35  costs  of  said  pro- 
test, with  costs  of  said  action.    Whereby  the 
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following  real  propery  is  intended  to  be 
affected;  the  same  being  the  property  men- 
tioned and  referred  to  in  said  note,  and 
bounded  and  described  as  follows,  that  is  to 
say:"  [Here  followed  the  description  of  the 
property  as  in  a  deed.] 

3.  Notice  Must  Describe  Specific  Property.  — 
Russell  v.  Kirkbride,  62  Tex.  455 ;  Jaffray  v. 
Brown,  17  Hun  (N.  Y.)  575. 

In  Wisconsin  an  incorrect  description  of  the 
property  is  a  ground  on  which  the  mortgagor 
may  have  a  judgment  of  foreclosure  rendered 
by  default  set  aside:  Spraggon  v.  McGreer. 
14  Wis.  439. 

4.  General  Description  Not  Sufficient.  —  Taffray 
v.  Brown,  17  Hun  (N.  Y.)  575. 

5.  Mistake  in  Initial  of  Middle  Name.  —  Weber 
v.  Fowler,  11  How.  Pr.  (N.  Y.  Supreme  Ct.) 
453.  In  this  case  the  notice  of  lis  pendens  gave 
the  name  of  one  of  the  parlies  in  the  title  of 
the  cause,  as  "  John  F.  Fowler,"  instead  of 
"  John  Fowler,"  the  true  name,  and  it  was 
held  that  the  notice  was  sufficient  to  put  a  pur- 
chaser pendente  lite  on  inquiry. 

6.  Total  Omission  of  Names. — Clark  v.  Havens 
Clarke  Ch.  (N.  Y.)  560. 

7.  Omission  to  State  Place  of  Record  of  Mort- 
gage. —  Potter  v.  Rowland,  8  N.  Y.  448. 

8.  Amendment  of  Notice. —  Daly  v.  Burchell. 
31  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  264. 

9.  To  Whom  Available — Defendant  Filing 
Cross-bill.  —  S.  C.  Hall  Lumber  Co.  v.  Gustin, 
54  Mich.  624;  Hurd  v.  Case,  32  111.  45,  83  Am 
Dec.  249.  In  the  first  case  above  cited  the 
court  said:  "  Any  one  chargeable  with  notice 
of  the  suit  was  chargeable  with  notice  of  the 
cross-suit  also.  The  cross-suit  was  inseparable 
from  the  original;  both  together  constituted 
one  cause.  Kemp  v.  Mackrell,  3  Atk.  812; 
Field  v.  Schieffelin,  7  Johns.  Ch.  (N.  Y.)  250; 
Cartwright  v.  Clark,  4  Met.  (Mass.)  104.  The 
fact  that  affirmative  relief  was  asked  by  the 
defendant,  by  the  pleading  by  which  in  part 
he  made  his  defense,  was  unimportant  to  ihifl 
question;  notice  of  the  suit  was  notice  of  all 
which  properly  belonged  to  it." 
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issued  upon  the  cross-bill  before  it  will  operate  as  a  lis  pendens} 

d.  Operation  and  Effect  —  (i)  Time.  — As  a  rule,  the  notice  will  not 
operate  until  the  filing  of  the  bill  and  service  of  the  subpoena.2  But  the 
notice  is  not  vitiated  by  being  filed  prior  to  the  commencement  of  the  suit,3 
it  is  merely  inoperative  until  the  bill  is  filed,  and  if  no  change  of  title  takes 
place  in  the  interval,  the  notice  may  be  effective,  though  filed  before  the  com- 
,  mencement  of  the  action.4  In  Tennessee  a  writ  of  error  is  a  new  suit,  and  a  lis 
pendens  thereunder  will  not  operate  until  the  service  of  process.5 

Duration  of  Lis  Pendens.  —  The  pendency  of  the  foreclosure  suit  continues  until 
the  final  distribution  of  the  proceeds  of  the  sale,6  and  when  a  lis  pendens 
notice  is  properly  filed,  a  court  is  without  authority  to  cancel  it  so  long  as  the 
suit  is  pending.7  In  order  to  maintain  the  benefit  of  the  lis  pendens,  it  is  not 
necessary  that  the  suit  should  be  prosecuted  with  even  ordinary  diligence, 
and  it  can  be  lost  only  by  unreasonable  negligence;  but  if  the  suit  be 
abandoned,  or  if  it  is  not  prosecuted  for  as  long  a  period  as  twenty  years,  the 
effect  of  the  lis  pendens  will  be  lost.8 

(2)  Parties  Affected. — The  lis  pendens  notice,  when  duly  filed,  operates 
against  any  person  who  may  purchase  from  a  party  to  the  suit,  or  who  may 
otherwise  acquire  his  title  or  interest,  pendente  lite,  so  that  the  title  thus 
acquired  by  him  will  be  subject  to  the  judgment  or  decree  thereafter 
rendered.9 


1.  Rule  in  Kentucky  —  Process  on  Cross-bill.  — 
Hart  v.  Hayden,  79  Ky.  346. 

2.  When  Notice  Operates  —  Filing  of  Bill  and 
Service  of  Process  —  Alabama.  —  Center  v. 
Planters,  etc.,  Bank,  22  Ala.  743. 

Illinois.  — Grant  v.  Bennett,  96  111.  513. 
Kentucky.  —  Hart  v.  Hayden,  79  Ky.  346. 
Missouri.  —  Herrington    v.  Herrington,  27 
Mo.  560. 

New  York. — Jackson  v.  Dickenson,  15 
Johns.  (N.  Y.)  309,  8  Am.  Dec.  236;  Waring  v. 
Waring,  7  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  472; 
Hayden  v.  Bucklin,  9  Paige  (N.  Y.)  512; 
Farmers'  L.  &  T.  Co.  v.  Dickson,  9  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  61;  Tate  v.  Jordan,  3 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  392;  Leitch  v. 
Wells,  48  N.  Y.  585;  Burroughs  v.  Reiger,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  171;  Butler  v. 
Tomlinson,  38  Barb.  (N.  Y.)  641;  Brenen  v. 
North,  7  N.  Y.  App.  Div.  79;  Brandow  v.  Vro- 
man,  22  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  370. 
As  to  the  former  rule  in  New  York  see  Stern 
v.  O'Connell,  35  N.  Y.  104. 

Tennessee.  —  Williamson  v.  Williams,  11  Lea 
{Tenn.)  355.  Compare  Wooldridge  v.  Boyd,  13 
Lea  (Tenn.)  151. 

Wisconsin.  —  Olson  v.  Paul,  56  Wis.  30; 
Sherman  v.  Bemis,  58  Wis.  343. 

3.  Notice  Filed  Before  Bill  Not  Void.  —  Hough- 
ton v.  Kneeland,  7  Wis.  244. 

4.  Notice  Merely  Inoperative  until  Filing  of 
Bill.  —  Tate  v.  Jordan,  3  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  392;  Brenen  v.  North,  7  N.  Y. 
App.  Div.  79;  Olson  v.  Paul,  56  Wis.  30; 
Sherman  v.  Bemis,  58  Wis.  343. 

5.  Notice  on  Writ  of  Error.  —  Wooldridge  v. 
Boyd,  13  Lea  (Tenn.)  151. 

6.  Foreclosure  Suit  Considered  as  Pending  until 
Final  Distribution. — Link  v.  Connell,48  Neb.  574. 

7.  No  Authority  to  Cancel  Lis  Pendens  While 
Suit  Is  Pending.  —  Mills  v.  Bliss,  55  N.  Y.  139; 
Pratt  v.  Hoag,  5  Duer  (N.  Y.)  631. 

8.  Loss  of  LisjPendens  —  Negligence  in  Prosecut- 
ing Suit.  —  Gossom  v.  Donaldson,  18  B.  Mon. 
(Ky.)  230,  86  Am.  Dec.  723. 


Abandonment  of  Suit. —  Herrington  v.  Her- 
rington, 27  Mo.  560. 

A  Delay  for  Twenty  Years  to  prosecute  the 
suit  is  such  unreasonable  negligence  as  to 
avoid  the  effect  of  a  lis  pendens.  Taylor  v. 
Carroll,  (Md.  1899)  42  Atl.  Rep.  920. 

9.  Persons  Affected  by  Notice  of  Lis  Pendens  — 
Illinois.  —  Grant  v.  Bennett,  96  111.  513. 

Minnesota.  —  Lebanon  Sav.  Bank  v.  Hollen- 
beck,  29  Minn.  322. 

New  York.  —  Kiadberg  v.  Freeman,  39  Hun 
(N.  Y.)  466;  Fuller  v.  Scribner,  76  N.  Y.  190, 
affirming  16  Hun  (N.  Y.)  130. 

North  Carolina.  —  Williams  v.  Kerr,  113  N. 
Car.  306. 

South  Carolina.  —  Baum  v.  Trantham,  45  S. 
Car.  291,  citing  13  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  902. 

Wisconsin.  —  Newton  v.  Marshall,  62  Wis. 

8. 

Purchaser  at  Execution  Sale.  —  A  purchaser 
at  an  execution  sale  undera  judgment  against 
one  of  the  parties  to  the  foreclosure  suit,  after 
a  notice  of  lis  pendens  has  been  filed,  is  within 
the  rule  stated  in  the  text.  Lebanon  Sav. 
Bank  v.  Hollenbeck,  29  Minn.  322;  Baum  v. 
Trantham,  45  S.  Car.  291,  citing  13  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  902. 

Tenants  of  the  Parties  to  a  foreclosure  suit  in 
which  a  notice  of  lis  pendens  has  been  filed  are 
chargeable  with  constructive  notice  of  the  suit. 
Gaynor  v.  Blewett,  82  Wis.  313,  33  Am.  St. 
Rep.  47;  Zeiter  v.  Bowman,  6  Barb.  (N.  Y.) 
133.  In  the  former  case  it  was  observed: 
"  The  tenant  Smith,  one  of  the  appellants, 
stands  in  the  position  of  a  purchaser  or  lessee 
pendente  lite  from  the  mortgagor  defendant, 
and  had  constructive  notice  of  the  action  to 
foreclose  by  the  filing  of  the  notice  of  lis 
pendens,  and  took  subject  to  whatever  order  or 
decree  the  court  might  lawfully  make  affecting 
either  the  title  or  possession.  He  could  not 
get  any  better  right  than  his  lessor,  the  mort- 
gagor defendant,  had.  It  matters  not  that  he 
did  not  know,  as  he  says,  that  there  was  any 
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(3)  Parties  Not  Affected.  —  The  notice  does  not,  however,  affect  the  rights 
of  persons  not  claiming  under  a  party  to  the  suit ;  1  nor  does  it  ordinarily 
affect  a  person  who,  before  the  notice  was  filed, had  acquired  an  inchoate  right 
or  title  from  or  under  a  party  to  the  suit,  as  where  one  has  begun  to  establish 
an  equitable  lien  on  the  basis  of  previous  dealings  with  a  party,  or  is  entitled 
to  a  sheriff's  deed  under  foreclosure  of  a  street  assessment  on  the  property.8 

No  Extraterritorial  Force.  —  The  doctrine  of  lis  pendens  has  no  extraterritorial 
application.3 

VI.  Set-off,  Recoupment,  and  Counterclaim  in  Foreclosure  —  1.  Defi- 
nitian  and  Nature  —a.  Generally.  —  The  terms  "set-off,  recoupment,  and 
counterclaim,"  as  used  in  connection  with  the  law  of  foreclosure,  deserve  some 
preliminary  explanation.  A  distinction  that  has  been  drawn  between  set-off 
and  recoupment,  and  one  which  has  passed  into  the  codes  that  provide  for 
these  remedies,  is  that  in  set-off  the  claim  must  be  liquidated  though  it  may 
arise  out  of  an  independent  transaction,  while  in  recoupment  the  damages  may- 
be unliquidated,  but  must  spring  from  the  transaction  out  of  which  the  fore- 
closure suit  itself  arises.4  The  term  "counterclaim  "  is  a  statutory  one  which 
is  sometimes  used  with  such  latitude  as  to  include  both  set-off  and  recoupment.* 
But  in  the  codes  of  civil  procedure  the  term  "counterclaim  "  is  more  generally 
employed  in  the  sense  of  recoupment.6 

b.  Distinguished  from  Defenses  —  Usury  Not  a  counterclaim.  — The  defense 
of  usury  has  been  held  not  to  be  a  counterclaim  within  the  provisions  of  the 
Nezv  York  Code.7  But  overpayment  in  the  form  of  usury  may  be  set  up  in 
a  cross-bill.8 

Limitation  and  Cancellation  Not  a  Set-off.  —  So  a  defendant  in  foreclosure  does  not 
bring  himself  within  the  terms  of  a  statute  which  allows  to  a  defendant  a  trial 
on  his  set-off  and  counterclaim,  notwithstanding  the  plaintiff's  dismissal  of  his 
cause  of  action,  by  merely  filing  an  answer  setting  up  the  statute  of  limitations 

intention  to  apply  for  the  appointment  of  a 
receiver.  He  knew,  or  is  chargeable  with 
kn  a  wledge,  that  the  court  might  make  such  an 
appointment,  and  that  whatever  interest  he 
might  acquire  in  the  possession  and  use  of  the 
premises  might  thereby  be  cut  off,  unless  he 
should  elect  to  attorn  to  the  receiver,  and  pay 
to  him  all  rents  for  the  use  of  the  premises 
afler  the  date  of  the  appointment." 

1.  Only  Persons  Claiming  under  Party  to  Suit 
Affected  by  Notice.  — Jaycox  v.  Smith,  17  N.  Y. 
App.  Div.  146;  Stuyvesant  v.  Hall,  2  Barb. 
Ch.  (N.  Y.)  151;  Curtis  v.  Hitchcock,  10  Paige 
(N.  Y.)  399- 

Persons  Assarting  Adverse  Claims  as  against 
the  p3rties  to  the  suit  are  not  affected  by  a 
no'.ice  of  lis  pendens.  Becker  v.  Howard,  4 
Han  (N.  Y.)  35  9. 

Who  May  Take  Advantage  of  Want  of  Notice.  — 
Since  the  notice  affects  only  persons  who  claim 
under  a  party  to  the  foreclosure  suit,  they 
alone  may  take  advantage  of  a  failure  to  file 
the  notice.  White  v.  Coulter,  1  Hun  N.  Y.) 
357- 

2.  Inchoate  Rights  Acquired  before  Notice  — 
Equitable  Lien  under  Previous  Dealings.  —  Ham- 
mond v.  Paxton,  58  Mich.  393. 

Person  Entitled  to  Sheriff's  Deed  When  Notice 
Was  Filed.  —  Wilson  v.  State  Bank,  121  Cal. 
630. 

3.  Lis  Pendens  Not  Operative  Extraterritorially. 

—  Shelton  v.  Johnson,  4  Sneed  (Tenn.)  672. 

4.  Set-off  and  Recoupment  Distinguished.  — 
Batterman  v.  Pierce,  3  Hill  (N.  Y.)  171;  Parker 
v.  Hartt,  32  N.  J.  Eq.  225. 
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The  term  "  reduction  "  is  also  sometimes 
used  interchangeably  with  recoupment.  2 
Parsons  on  Contracts  (8th  ed.)  740. 

5.  See  2  Parsons  on  Contracts  (8th  ed.)  742, 
and  see  remarks  of  Marvin,  J.,  in  Vassear 
Livingston,  13  N.  Y.  256. 

6.  See  Code  Civ.  Pro.  Neb.,  §  101;  Sears  v. 
Martin,  22  Oregon  311. 

7.  Set-off,  etc.,  Distinguished  from  Defenses. — 
Prouty  v.  Eaton,  41  Barb.  (N.  Y.)  409.  In  this 
case  the  court  said:  "  The  defense  of  usury  is 
not  a  counterclaim,  within  the  meaning  of  the 
code.  Such  a  defense  asserts  simply  that  the 
plaintiff  s  claim  is  void  in  law,  and  cannot  be 
enforced,  by  reason  of  some  inhering  vice 
which  destroys  it  as  a  legal  claim.  It  does, 
not  seek  to  establish  another  claim,  counter  to 
the  plaintiff's,  to  apply  by  way  of  extinguish- 
ment or  otherwise  against  it,  but  to  show 
merely  that  the  plaintiff's  claim  has  not  and 
never  had  any  legal  existence.  I  do  not  see 
that  argument  can  make  this  proposition  any 
plainer;  and  it  seems  to  me  that  no  authority 
can  be  necessary  to  justify  it.  It  must  be  that 
matter  which  shows  that  the  plaintiff  never 
had  any  cause  of  action  against  the  defendant 
which  the  law  would  aid  him  in  enforcing  is 
no  counterclaim."  See  also  Equitable  L. 
Assur.  Soc.  v.  Cuyler,  12  Hun  (N.  Y.)  247; 
Barthet  v.  Elias,  2  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  364.  But  see  McLaurin  v.  Hodges,  43  S. 
Car.  187. 

8.  Hathawav  v.  Hagan,  64  Vt.  135.  Compare 
Real  Estate  Trust  Co.  v.  Keech,  7  Hun  (N.  Y.> 

253. 
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followed  by  a  prayer  for  the  cancellation  of  the  mortgage  and  the  quieting  of 

Set-off  Distinguished  from  Payment.  —  A  plea  of  set-off  in  foreclosure  is  also  to  be 
distinguished  from  one  of  payment;  the  former  is  available  only  where  the 
plaintiff  owes  the  defendant  a  debt  which  might  be  the  subject  of  an  inde- 
pendent action,  while  the  latter  can  be  litigated  only  in  the  foreclosure  suit.2 
Where  the  mortgagor  set  up  as  "  a  separate  defense  and  counterclaim  "  that 
the  mortgagee  had  occupied  the  premises  under  an  agreement  to  apply  a  part 
of  the  profits  on  the  mortgage  debt,  stating  the  amount  thereof,  it  was  held 
that,  regardless  of  whether  or  not  this  constituted  a  counterclaim,  evidence 
was  admissible  under  the  answer  as  showing  payment  pro  tanto.3  An  answer 
alleging  the  invalidity  of  the  mortgage  and  title  to  the  premises  under  a  sub- 
sequent mortgage  sets  forth  not  a  counterclaim,  but  an  equitable  defense.4 

Foreclosure  of  Deed  Intended  as  Mortgage.  —  Where,  in  the  foreclosure  of  a  deed 
intended  as  a  mortgage,  the  defendant  answers  that  he  has  overpaid  the  debt 
in  a  certain  sum  and  prays  that  it  may  be  adjudged  satisfied,  this  is  not  a  pro- 
ceeding to  redeem,  but  a  counterclaim  to  the  foreclosure.5  And  where  in  such 
a  case  the  defendant  prayed  that  he  be  allowed  to  pay  the  whole  amount  of 
the  debt  and  have  the  deed  given  as  a  mortgage  together  with  an  apparent 
mortgage  cancelled,  it  was  held  that  this  was  a  proper  counterclaim  and  that 
a  replv  was  necessary.6 

2.  Applicability  to  Foreclosure  Suit.  —  There  has  been  some  variety  of  opinion 
as  to  whether  the  doctrine  of  set-off,  etc.,  is  applicable  to  foreclosure  suit.  In 
England  the  allowance  of  a  set-off  seems  to  be  largely  discretionary  with  the 
court.7  In  the  United  States  the  right  of  set-off,  recoupment,  or  counterclaim 
is  generally  available  against  a  foreclosure  suit,8  though  income  jurisdictions 
this  does  not  seem  to  be  the  rule.9 


1.  Prayer  for  Cancellation  of  Mortgage.  —  Cor- 
lett  v.  Mutual  Ben.  L.  Ins.  Co.,  (Kan.  1899)  55 
Pac.  Rep.  844. 

2.  Set-off  Distinguished  from  Payment.  —  Litch 
v.  Clinch,  136  111.  411. 

3.  Occupation  by  Mortgagee.  —  Ford  v.  Smith, 
60  Wis.  222. 

4.  Denial  of  Validity  of  Mortgage.  —  Caryl  v. 
Williams,  7  Lans.  (N.  Y.)  416.  CompareVas- 
sear  v.  Livingston,  13  N.  Y.  248. 

5.  Deed  Intended  as  a  Mortgage  —  Allegation  of 
Payment.  —  Conaway  v.  Carpenter,  58  Ind.  477. 

6.  Prayer  for  Leave  to  Pay  Debt  and  for  Cancel- 
lation of  Deed.  —  Bernheimer  v.  Willis,  11  Hun 
(N.  Y.)  16. 

7.  Set-off,  etc.,  in  Foreclosure  Suits  —  Rule  in 
England.  —  Huggons  v.  Tweed,  10  Ch.  Div. 
359.  In  Pettat  v.  Ellis,  9  Ves.  Jr.  563,  it  was 
held  that  the  devisee  of  an  equity  of  redemp- 
tion was  not  entitled  to  have  arrears  of  interest 
on  a  legacy  due  from  the  mortgagee  to  the 
mortgagor  set  off  against  interest  due  on  the 
mortgage. 

8.  Set-off,  etc.,  Allowed  in  United  States. — 

Moberly  v.  Alexander,  19  Iowa  162;  Northy  v. 
Northy,  45  N.  H.  141,  containing  a  valuable 
review  of  the  authorities.  See  also  infra,  the 
next  division  of  this  section,  Principles  of  Ap- 
plication. 

9.  Exceptions  to  and  Limitations  of  Rule  in 
United  States.  —  In  an  early  case  in  New  York 
it  was  declared  to  be  inconsistent  with  the  pur- 
pose of  a  foreclosure  suit  to  permit  a  set-off. 
Troup  v.  Haight,  Hopk.  Ch.  (N.  Y.)  239. 

In  Florida  damages  arising  out  of  a  tort  can- 
not be  pleaded  in  a  foreclosure  suit.  Matthews 
v.  Lindsay,  20  Fla.  962. 


In  Massachusetts  distinct  debts  cannot  be  set 
off  in  a  writ,  of  entry  to  foreclose.  Bird  v. 
Gill,  12  Gray  (Mass.)~6o. 

Rule  in  New  Jersey.  —  In  New  Jersey  the 
courts,  at  an  early  day,  when  strict  foreclosure 
was  the  only  method,  took  the  position  that  as 
this  was  a  proceeding  in  rem,  a  set-off  was  not 
allowable,  and  this  doctrine  has  ever  since 
been  maintained  in  that  state,  though  the  fore- 
closure meanwhile  has  become  there,  as 
almost  everywhere  else,  equitable,  requiring 
a  sale  of  the  premises.  White  v.  Williams,  3 
N.  J.  Eq.  376;  Dolman  v.  Cook,  14  N.  J.  Eq. 
56;  Robbins  v.  Long,  14  N.  ].  Eq.  462;  Bird  v. 
Davis,  14  N.  J.  Eq.  467;  Williams  v.  Doran,  23 
N.  J.  Eq.  385;  Dudley  v.  Bergen,  23  N.  J.  Eq. 
397;  Parker  v.  Hartt,  32  N.  J.  Eq.  225;  Wil- 
liamson v.  Fox,  30  N.  J.  Eq.  488;  Vanatta  v. 
New  Jersey  Mut.  L.  Ins.  Co.,  31  N.  J.  Eq.  15; 
Conover  v.  Sealy,  45  N.  J.  Eq.  589;  Van  Syckel 
v.  O'Hearn,  50  N.  J.  Eq.  173;  Brown  v.  Coriell, 
50  N.  J.  Eq.  753. 

Under  this  doctrine  it  is  held  that  there  must 
have  been  a  specific  agreement  between  the 
parties  that  a  claim  should  be  applied  on  the 
debt  before  it  can  be  availed  of  as  against 
the  proceeding  to  foreclose.  Parker  v.  Hartt, 
32  N.  J.  Eq.  225.  It  is  therefore  no  defense  to 
a  foreclosure  suit  in  New  Jersey  that  the  mort- 
gagee is  indebted  to  the  mortgagor.  White  v. 
Williams,  3  N.  J.  Eq.  376;  Williamson  v.  Fox, 
30  N.  J.  Eq.  488;  Dudley  v.  Bergen,  23  N.  J. 
Eq.  397;  Dolman  v.  Cook,  14  N.  J.  Eq.  56;  or 
is  liable  to  him  for  a  breach  of  contract,  Rob- 
bins  v.  Long,  14  N.  J.  Eq.  462. 

This  general  rule  in  New  Jersey  is  held  to 
be  confined  to  set-off  in  the  strict  sense  of  the 
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3.  Principles  of  Application  —  a.  Rules  of  Law  Followed.  —  When  not 
restricted  by  statutory  provisions,  the  courts  of  most  jurisdictions  where  set-off 
and  recoupment  are  allowed  as  against  foreclosure  observe  the  maxim  that 
"  equity  follows  the  law,"  and  determine  whether  a  certain  matter  is  or  is  not 
a  proper  item  of  set-off  by  considering  whether  it  would  be  allowed  as  such 
in  an  action  at  law  to  recover  the  debt  secured.1 

b.  Connection  with  Foreclosure  Suit  — (i)  Rule  that  Cross-demand 
Must  Be  Connected.  —  In  some  jurisdictions  the  matters  pleaded  as  against  the 
foreclosure  must  be  connected  therewith  in  order  to  be  received.8  Hence  it 
has  been  held  that  the  mortgagor  could  not  set  up  a  debt  incurred  in  an  inde- 
pendent transaction,3  a  distinct  claim  arising  out  of  tort,4  a  balance  due  from 
a  partnership  of  which  the  mortgagee  is  a  member,5  a  breach  of  an  agreement 
by  the  mortgagee  to  extend  credit  to  the  mortgagor,6  or  an  alleged  libelous 
charge  of  insolvency  in  a  published  notice  of  an  application  for  a  receiver  in 
the  foreclosure  case.7 

(2)  Contrary  Rule.  —  But  it  is  not  the  universal  rule  that  the  matters 
pleaded  as  against  the  foreclosure  must  arise  out  of  the  mortgage  transaction.8 
Thus  it  has  been  held  that  the  mortgagee's  breach  of  contract  as  to  another 
parcel  of  land  than  that  which  forms  the  subject  of  the  foreclosure  suit  may  be 
pleaded  as  against  the  latter.9  So  in  New  York  it  is  now  held  that  if  the 
mortgagee  was  in  any  manner  indebted  to  a  deceased  mortgagor,  the  amount 
of  such  debt  must  be  deducted  from  that  due  on  the  mortgage. 10 

c.  Time  of  Accrual  of  Cross-demands.  — As  a  general  rule,  the  cross- 
demands,  in  order  to  be  available  in  the  foreclosure  suit,  must  have  accrued  at 
the  commencement  thereof. 11 


term,  and  not  to  include  recoupment.  Kuhnen 
v.  Parker,  56  N.  J.  Eq.  286;  Krueger  v.  Ferry, 
41  N.  J.  Eq.  432;  McMichael  v.  Webster,  (N. 
J.  1898)  41  Atl.  Rep.  714. 

It  has  also  been  declared  that  where  an 
assignee  of  the  mortgage  brings  foreclosure, 
his  proceeding  is  subject  to  the  same  set-off 
and  defense  as  would  be  allowed  if  the 
assignor  had  sued.  Woodruff  v.  Morristown 
Sav.  Inst.,  34  N.  J.  Eq.  174;  Fisher  v.  Bull,  52 
N.  J.  Eq.  298. 

The  federal  courts  sitting  in  New  Jersey  do 
not  apply  this  doctrine.  U.  S.  Trust  Co.  v. 
Western  Contract  Co.,  81  Fed.  Rep.  454,  82 
Fed.  Rep.  272. 

1.  Rules  of  Law  Followed  —  Alabama.  —  Gaf- 
ford  v.  Proskauer,  59  Ala.  264. 

Illinois.  —  Smith  v.  Billings,  170  111.  543, 
affirming  62  111.  App.  77. 

Michigan.  —  Hendricks  v.  Toole,  29  Mich. 
340.  Compare  Lockwood  v.  Beckwith,  6  Mich. 
168,  72  Am.  Dec.  69. 

New  York.  —  Irving  v.  De  Kay,  10  Paige  (N 
Y.)  319;  Holbrook  v.  American  F.  Ins.  Co.,  6 
Paige  (N.  Y.)  220;  Chapman  v.  Robertson,  6 
Paige  (N.  Y.)  627,  31  Am.  Dec.  264;  Jennings 
v.  Webster,  8  Paige  (N.  Y.)  503,  35  Am.  Dec. 
722. 

New  Hampshire.  —  Northy  v.  Northv,  45  N. 
H.  141. 

2.  Rule  that  Cross-demands  Must  Be  Connected 

—  Georgia. —  Barnes  v.  Moore,  63  Ga.  164; 
Mel!  v.  Moony,  30  Ga.  413. 

Michigan.  —  Hess  v.  Final,  32  Mich.  515. 

A/on/ana.  —  Collier  v.  Ervin,  3  Mont.  142. 

Nebraska.  —  Watts  v.  Gantt,  42  Neb.  869. 

Oregon.  —  Burrage  Bonanza  Gold,  etc., 
Min.  Co.,  12  Oregon  169;  Sears  v.  Martin,  22 
Oregon  31  J, 
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South  Carolina.  —  Humbert  v,  Brisbane,  25 
S.  Car.  506. 

3.  Debt  Incurred  in  Independent  Transaction.  — 
Sears  v.  Martin,  22  Oregon  311. 

4.  Claim  Arising  Out  of  Tort.  —  Collier  v. 
Ervin,  3  Mont.  142. 

5.  Balance  Due  from  Partnership.  —  Hess  v. 
Final,  32  Mich.  515.  See  also  Lockwood  v. 
Beckwith,  6  Mich.  168,  72  Am.  Dec.  69;  Hale 
v.  Holmes,  8  Mich.  37.  But  see  Allen  v.  Mad- 
dox,  40  Iowa  124. 

6.  Breach  of  Agreement  to  Extend  Credit  to 
Mortgagor.  —  Barnes  v.  Moore,  63  Ga.  164. 

7.  Libel. —  Watts  v.  Gantt,  42  Neb.  869. 

8.  Rule  that  Demands  Need  Not  Be  Connected 
—  Idaho.  —  Miller  v.  Hunt,  (Idaho  1899)  57 
Pac.  Rep.  315. 

Illinois.  —  Smith  v.  Newton,  3S  111.  230. 
New  York.  —  Ingalsbe  v.  Murphy,  84  Hun 
(N.  Y.)  181. 

9.  Smith  v.  Newton,  38  111.  230;  Miller  v. 
Hunt,  (Idaho  1899)  57  Pac.  Rep.  315.  But  see 
contra,  Humbeit  v.  Brisbane,  25  S.  Car.  506; 
and  compare  Mell  v.  Moony,  30  Ga.  413. 

10.  Ingalsbe  v.  Murphy,  84  Hun  (N.  Y.)  1S1. 

11.  Cross-demands  Must  Have  Accrued  at  Com- 
mencement of  Foreclosure  Suit.  —  Lyon  v.  Petty, 
65  Cal.  322;  Holden  v.  Gilbert,  7  Paige  (N.  Y.) 
208;  Thompson  v.  Ellsworth,  1  Barb.  Ch.  (N« 
Y.)  624. 

Claim  Against  Deceased  Mortgagee  —  Nonpres- 
entation. —  If  the  mortgagee  was  deceased 
when  the  foreclosure  suit  was  brought,  it  is 
held  that  a  claim  against  him  in  favor  of  the 
mortgagor  cannot  be  made  the  subject  of  a 
set-off  or  counterclaim  unless  it  was  presented 
to  the  administrator  for  allowance.  Lyon  :■. 
Petty,  65  Cal.  322;  Thompson  r.  Ellsworth,  t 
Barb.  Ch.  (N.  Y.)  624. 
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d.  Whether  Cross-demands  Must  Be  Liquidated.  —  In  some  juris- 
dictions no  damages  will  be  allowed  as  a  set-off  against  foreclosure  unless  they 
are  liquidated,1  but  in  other  jurisdictions  unliquidated  damages  are  allowed.* 

e.  Pendency  of  Other  Suits.  —  It  has  also  been  held  sufficient  to  pre- 
vent a  set-off  that  suits  by  the  defendant  on  the  identical  claim  were  pending.3 

Election.  —  But  a  defendant  will  not  be  required  to  elect  in  which  one  of 
several  foreclosure  suits  he  will  apply  a  set-off  which  he  has  pleaded  as 
against  all.4 

/.  Effect  of  Limitation. — Of  course,  if  the  cross-demand  is  barred  by 
the  statute  of  limitations,  it  is  not  available  as  against  the  foreclosure  suit.5 
But  the  Alabama  statute  which  provides  that  a  set-off  is  not  barred  if  it  was 
a  subsisting  demand  when  the  plaintiff's  cause  of  action  accrued  is  applicable 
to  foreclosure  in  any  form.6  And  in  Iowa  a  set-off  against  a  firm  of  which  the 
foreclosure  plaintiff  is  a  member  is  not  within  the  statute  of  limitations.7 

g.  Other  Modes  of  Enforcement  —  injunction.  —  In  those  states  where 
foreclosure  by  advertisement  and  sale  is  in  vogue,  a  mortgagor  who  has  a  valid 
cross-demand  against  the  mortgagee  is  sometimes  entitled  to  have  the  sale 
enjoined  on  that  ground;8  but  the  right  to  an  injunction  in  such  cases  must 
usually  depend  upon  something  more  than  the  existence  of  the  cross-demand,9 
and  by  neglecting  to  seek  his  remedy  in  some  such  way  the  mortgagor  may 
lose  his  right  of  set-off. 10 

Enforcement  by  Separate  Suit.  —  A  cross-demand  against  the  mortgage  debt  may 
sometimes  be  enforced  by  a  separate  suit  in  equity.11 

h.  Foreclosure  as  Counterclaim.  —  In  a  suit  for  the  rescission  of  a 
land  contract  and  the  cancellation  of  notes  and  a  mortgage  given  for  the  pur- 
chase price,  the  interposition  of  a  counter  suit  seeking  the  foreclosure  of  the 
mortgage  was  allowed.12 


Assignment  of  Mortgage.  —  In  Richards  v.  La 
Tourette,  nq  N.  Y.  54,  reversing  53_Hun  (N. 
V.)  623,  it  was  held  that,  where  an  insolvent 
mortgagee  made  an  assignment  for  the  benefit 
of  creditors,  a  debt  owing  by  the  mortgagee  to 
the  mortgagor  which  was  due  and  payable  at 
the  time  of  the  assignment  might  be  set  off  in 
a  foreclosure  action  brought  by  the  assignee, 
though  the  mortgage  debt  was  not  due  at  the 
time  of  the  assignment.  See  also  Rothschild 
v.  Mack,  irs  N.  Y.  i. 

1.  Unliquidated  Damages  Not  Subject  to  Set-off 
—  Alabama.  —  Gafford  v.  Proskauer,  59  Ala. 
264;  Cotton  v.  Scott,  97  Ala.  447.  But  it  seems 
that  such  damages  might  be  allowed  by  way 
of  recoupment.    Conner  v.  Smith,  88  Ala.  300. 

Illinois.  Smith  v.  Billings,  62  111.  A  pp.  77, 
affirmed  170  111.  543. 

New  York.  —  Knapp  v.  Burnham,  11  Paige 
(N.  Y.)  330.  v 

Virginia.  —  Cleavers.  Matthews,  83  Va.  801. 

2.  Set-off  of  Unliquidated  Damages  Allowed  in 
Some  Jurisdictions.  —  Hattier  v.  Etinaud,  2 
Desaus.  (S.  Car.)  570. 

In  Hornby  v.  Matcham,  16  Sim.  325,  it  was 
held  that  the  accidental  destruction  of  title 
deeds  by  a  mortgagor  would  occasion  damages 
which  would  entitle  the  mortgagor,  in  a  suit 
for  foreclosure,  to  a  deduction  from  the  mort- 
gage debt.  See  also  Brown  v.  Sewell,  11 
Hare  49. 

3.  Pendency  of  Other  Suits.  —  Smith  v.  Bil- 
lings, 62  111.  App.  77,  170  111.  543. 

4.  McLane  v.  Geer,  3  Edw.  Ch.  (N.  Y.)  245. 

5.  Cross-demands  Barred  by  Limitation.  —  Bal- 
lou  v.  Taylor,  14  R.  I.  277;  Ross  v.  Perrault, 
13  Grant's  Ch.  (U.  C.)  206. 


6.  Alabama  Statute.  —  Conner  v.  Smith,  88 
Ala.  301,  holding  that  the  benefit  of  the  excep- 
tion to  the  statute  of  limitations  is  not  to  be 
denied  to  the  mortgagors  because  the  mort- 
gagee, instead  of  proceeding  by  bill,  elected 
to  foreclose  by  a  sale  under  the  power,  and 
thus  forced  the  mortgagors  to  lake  the  initia- 
tive in  the  courts. 

I.  Iowa  Statute.  —  Allen  v.  Maddox,  40  Iowa 
124. 

8.  Injunction  to  Enforce  Set-off.  —  Harrison  v. 

Bray,  92  N.  Car.  489.  See  also  Gardner  -v. 
Halstead,  71  Iowa  259,  and  the  title  Injunc- 
tions. 

9.  Special  Grounds  Necessary  for  Injunction.  — 

Knight  v.  Drane,  77  Ala.  371;  Tate  v.  Evans, 
54  Ala.  16.  See  also  Simpson  v.  Hawkins,  1 
Dana  (Ky.)  303. 

10.  Loss  of  Right  to  Set-off  —  Failure  to  Ask  for 
Injunction.  —  Bid  well  -v.  Whitney,  4  Minn.  76. 
In  this  case  the  mortgagor  had  paid  usurious 
interest.  The  mortgage  was  foreclosed  by 
advertisement  and  sale,  and  subsequently  the 
mortgagor  brought  an  action  to  recover  back 
the  overpayments  of  interest,  and  the  right  of 
recoverv  was  denied. 

II.  Enforcement  of  Set-off  by  Separate  Suit. — 
Tenney  v.  Hemenway,  53  111.  97- 

12.  Foreclosure  as  Counterclaim. —  Duggar  v. 
Dempsev,  13  Wash.  396. 

If  the  Mortgaged  Land  Is  in  Another  County 
from  that  in  which  the  action  against  the 
mortgagee  was  brought,  he  cannot  set  up  a 
counterclaim  asking  a  foreclosure  of  the  mort- 
gage, because  the  court  has  no  jurisdiction  to 
foreclose  a  mortgage  on  land  in  another 
county.  Lyman  v.  Stanton,  40  Kan.  727. 
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4  Items  and  Subjects  of  Set-off,  etc.  —  a.  Breach  of  Covenant  as  to  Tin  R 
or  Incumbrances -(i)  General  Rule.  -  In  most  jurisdictions  the  breach  of 
any  covenant  in  a  deed  of  conveyance  may  be  pleaded  as  against  a  suit  to  fore 
sCu°chdaeed°rtgage  g'Ven  f°r  thC  Purchase  pHceof  the  P«miseS  described  ?n 

Q  Deffcts  in  Quantity.  —  If  the  land  conveyed  proves  to  be  of  less  ouan 

ab.temeVt  of  *  ^ ^  *\™«&&>r  is  entitled  to  I  ^iS 

abatement  of  the  amount  due  on  the  mortgage,2  but  it  has  been  held  thit 

ythfdeSbtrhr0m        Trt^°rCOUld  n0t  dafm  *  Eduction  fromThe  amoun 
to  the  mor\gaygoer"°n  °f  miSStatements  as  to  ^ity  made  by  the  mortgagee 
(3)  Easements.  —  Damages  from  the  existence  of  an  easement  in  violation 

1  l  A  ^\uhf  tHf  land  is  free  from  a11  incumbrances,  also,  may  be 
pleaded  against  the  foreclosure  suit.4  y 

the{lL{U??Z7fr  ~kA  iud^meunt  a£uainst  the  mortgagee,  constituting  a  lien  on 
the  land,  is  an  incumbrance  within  the  covenants  of  the  deed,  and  may  become 


I.  Items  of  Set-off  —  Breach  of  Covenant  in  Deed 

—  Florida.  —  Coy  v.  Downie,  14  Fla.  545. 

Illinois.  —  Penn  v.  Schmisseur,  77  III.' App 
526;    Schmisseur  v.   Penn,  47  III.  App.  278- 
Patterson  v.  Sweet,  3  111.  App.  550;  Coffman 
v.  Scoville,  86  111.  300;  Christy  v.  Ogle  33  111 
295- 

Indiana.  —  Cook  v.  Fuson,  66  Ind.  521. 

Kansas.  —  Chambers  v.  Cox,  23  Kan.  393. 
Compare  Scantlin  v.  Allison,  12  Kan.  85. 

Maryland.  —  Mendenhall  v.  Steckel  47  Md 
453.  28  Am.  Rep.  481. 

Massachusetts.  —  Rice  v.  Goddard,  14  Pick. 
(Mass.)  293  (an  action  on  the  note,  illustrating 
the  principle). 

Michigan.  —  Smith  v.  Fiting,  37  Mich.  148, 
where  the  principle  is  negatively  recognized' 

Minnesota.  —  Lovvry  v.  Hurd,  7  Minn.  356 

Nebraska.  —  Latham  v.  McCann,  2  Neb  276 
(dictum). 

New  Jersey.  —  McMichael  v.  Webster,  (N  I 
1898)  41  Atl.  Rep.  714;  Kuhnen  v.  Parker,  56 
N.  J.  Eq.  286,  revieiein^  the  New  Jersey 
authority;  Shannon  Marselis,  I  N  J  Eq 
414;  Van  Riper  v.  Williams,  2  N.  J.  Eq  407: 
Coster  v.  Monroe  Mfg.  Co.,  2  N.  J  Eq  467: 
Woodruff  v.  Depue,  14  N.  J.  Eq.  169;  Stiger  v 
Bacon,  29  N.  J.  Eq.  442;  White  v.  Stretch,  22 
N.  J.  Eq.  76;  O'Brien  v.  Hulfish,  22  N.  J. 
Eq.  471;  Dayton  v.  Dusenburv,  25  N.  J.  Eq 
110;  Union  Nat  Bank  v.  Pinne'r,  25  N  f  Eq 
495-  H' 

New  York.  —  Merritt  v.  Gouley,  58  Hun  (N 
Y.)  372;  Seligman  v.  Dudley,  14  Hun  (N.  Y.j 
186.  Compare  Delavergne  v.  Norris,  7  Johns 
(N-  Y-)  358,  5  Am.  Dec.  281. 

Pennsylvania.  —  Stephens  v.  Weldon,  151  Pa. 
St.  520;  Wacker  v.  Straub,  88  Pa.  St.  32. 

Washington.  —  Pot  win  v.  Blasher,  q  Wash 
460. 

Wisconsin.  —  Hall  v.  Gale,  14  Wis  54- 
Walker  v.  Wilson,  13  Wis.  522;  Akerly  v 
Vilas,  15  Wis.  401,  21  Wis.  88. 

Rule  Retained  by  Code.  —  In  Potwin  v.  Blasher, 
9  Wash.  460,  the  court  said:  "  It  would  be  a 
strange  commentary  on  the  supposed  advance 
made  by  the  adoption  of  the  modern  codes 
containing  such  provisions  as  ours,  if  all  the 
matters  of  difference  between  a  vendor  and  a 
purchaser  of  land  which  have  been  advanced 
to  the  position  of  subsisting  causes  of  action 
could  not  be  adjusted  in  one  suit  brought  to 
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recover  a  balance  of  purchase  money.  Under 
any  system  we  think  this  defense  could  be 
made.  Rice  v.  Goddard,  14  Pick.  (Mass  )  293- 
Jones  on  Mortgages,  §  1504;  Wiltsie  on  Fore- 
closure, §  384." 

2.  Deficit  of  Land  Conveyed.  —  Mendenhall  v 
Steckel,  47  Md.  453,  28  Am.  Rep.  481-  Mcl 
Michael  v.  Webster,  (N.J.  1898)41  Atl.  Rep. 
714. 

3.  Deficit  Not  Available  to  Purchaser.  —  "  It  w  ill 

be  found,  upon  looking  into  the  authorities, 
that  the  doctrine  which  prevails  in  equity  by 
force  of  which  a  deduction  is  allowed  to  be 
made  from  the  moneys  due  on  a  mortgage, 
by  reason  of  damages  having  been  sustained  by 
a  deficiency  in  the  stipulated  quantitv  of  land 
conveyed,  is  the  effect  of  the  equitable  princi- 
ple that  in  a  court  of  chancery  the  vexation  of 
a  circuity  of  action  will  be  obviated  as  far  as 
practicable.    Where  the  mortgagee  is  liable  to 
the  mortgagor  for  damages  in  consequence  of 
the  failure  of  the  land  to  come  up  to  the  rep- 
resented acreage,  an  offset  of  such  damages 
will  be  allowed  in  a  foreclosure  of  a  mortgage 
given  for  the  price  of  the  land.    In  such  a  situ- 
ation the  stipulation  as  to  the  number  of  acres 
is  an  independent  term  from  the  stipulation 
for  the  payment  of  the  price,  and  the  offset 
alluded  to  is  made  by  way  of  recoupment  and 
in  order  to  lessen  the  litigation.    It  is  on  this 
ground  that  the  decisions  rest,  and  no  case  has 
been  referred  to  that  carries  the  doctrine  be- 
yond the  point  of  permitting  such  offset  in 
cases  in  which  the  mortgagee  has  a  right  of 
action    against  the  mortgagor."      Davis  v. 
Clark,  33  N.  J.  Eq.  579. 

4.  Easements  as  Items  of  Set-off.  —  Schmisseur 
v.  Penn,  47  111.  App.  278;  Penn  v.  Schmisseur, 
77  HI.  App.  526;  Patterson  v.  Sweet,  3  III. 
APP-  550;  Kuhnen  v.  Parker,  56  N.J.  Eq.  2S6. 

Applications  of  Rule.  —  The  rule  as  to  set-off 
against  foreclosure  of  a  purchase-monev  mort- 
gage of  claims  arising  out  of  the  existence  of 
easements  in  violation  of  covenants  against 
incumbrances  has  been  applied  where  the  ease- 
ment consisted  of  a  right  to  construct  a  pipe 
line  across  the  land  (Kuhnen  v.  Parker,  56  \\ 
J.  Eq.  286);  a  private  way  (Schmisseur  v. 
Penn,  47  III.  App.  278;  Penn  v.  Schmisseur, 
77  111.  App.  526);  a  right  of  way  of  a  railroad 
(Douglass  v.  Thomas,  103  Ind.  1S7);  and  rights 
of  flo  wage  (Patterson  z:  Sweet,  3  HI.  App.  550). 
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proper  item  of  set-off  or  recoupment  in  foreclosure.1  The  foreclosure  may 
„.ther  be  stayed  until  the  premises  are  released  from  the  lien  of  the  judgment,3 
or  the  mortgagor  may,  if  he  chooses,  pay  the  judgment  and  set  off  the  amount 
of  such  payment  against  the  sum  due  on  the  mortgage.3 

(5)  Life  Estates.  —  The  existence  of  a  life  estate  will  constitute  a  breach  of 
a  covenant  against  incumbrances,  and  the  defendant  may  recoup  himself  as 
against  the  debt  to  the  extent  of  damages  sustained  thereby.4 

&  (6)  Mortgages.  —  The  fact  that  the  land  is  subject  to  a  valid  mortgage  will, 
of  course,  constitute  a  breach  of  the  covenant  against  incumbrances,  and  the 
damages  to  the  vendee  by  reason  thereof  are  a  proper  item  of  recoupment 
against  the  debt  secured  by  the  purchase-money  mortgage.5 

(7)  Tax  Liens.  —  The  existence  of  a  valid  assessment  or  tax  lien  against 
the  land  constitutes  an  incumbrance  within  the  scope  of  the  covenants  relating 
thereto  and  affords  a  valid  cross-demand  against  the  mortgage.0  So  where 
the  mortgage  contains  a  stipulation  that  no  part  of  the  debt  is  payable  until 
all  incumbrances  have  been  removed,  it  cannot  be  enforced  until  the  taxes  are 
paid.7  And  where  the  vendee  was  kept  out  of  possession  by  reason  of  an 
incumbrance,  taxes  paid  by  him  prior  to  entry  were  deducted  from  the  amount 
of  the  debt.8  But  the  tax  lien  must  have  resulted  in  some  damage  to  the 
mortgagor,  and  where  it  is  not  averred  that  he  either  paid  the  taxes  or  was 
evicted  or  suffered  any  other  injury  by  reason  thereof,  no  deduction  will  be 
allowed.9 

(8)  Want  of  Title.  —  A  want  of  title  to  all  or  part  of  the  lands  conveyed 
is,  of  course,  a  breach  of  the  covenant  relating  thereto  which  may  be  availed 
of  by  the  mortgagor  in  the  form  of  recoupment  or  counterclaim.10 


1.  Judgments  Against  Mortgagee.  —  Dayton 
v.  Dusenbury,  25  N.  J.  Eq.  110;  Stephens  v. 
Weldon.  151  Pa.  St.  520.  Compare  Tenney  v. 
Hemenway.  53  111.  97- 

2.  Stay  of  Foreclosure  until  Discharge  of  Judg- 
ment.—  Dayton  v.  Dusenbury,  25  N.  J.  Eq. 
110.  Compare  Sheldon  v.  Simonds,  Wright 
(Ohio)  724. 

3.  Payment  by  Mortgagor.  —  Stephens  v.  Wel- 
don, 151  Pa.  St.  520.  See  also  Schuchmann  v. 
Knoebel,  27  111.  175. 

4.  Life  Estates.  —  Christy  v.  Ogle,  33  111.  295. 
Compare  McLamore  v.  Mabson,  20  Ala.  137. 

5.  Mortgages  —  Illinois.  —  Coffman  v.  Sco- 
ville,  86  111.  300. 

Michigan.  —  Smith  v.  Fiting,  37  Mich.  148. 

New  Jersey.  — Stiger  v.  Bacon,  2q  N.  J.  Eq. 
442;  Van  Riper  v.  Williams,  2  N.  J.  Eq.  407; 
Coster  v.  Monroe  Mfg.  Co.,  2  N.  J.  Eq.  467; 
Woodruff  v.  Depue,  14  N.  J.  Eq.  168. 

New  York. — Seligman  v.  Dudley,  14  Hun 
(N.  Y.)  186. 

In  New  Jersey  the  vendor  must  procure  a  re- 
lease of  the  prior  mortgage  before  he  can  en- 
force his  purchase-money  mortgage.  Stiger 
v.  Bacon,  2q  N.  J.  Eq.  442.  Compare  Van 
Riper  v.  Williams,  2  N.  J.  Eq.  407. 

In  New  York  it  is  not  necessary  that  the  ven- 
dee should  have  been  evicted,  or  have  sus- 
tained actual  loss,  before  he  can  interpose  the 
defense  of  a  prior  mortgage  on  the  premises  in 
violation  of  a  covenant  against  incumbrances. 
Seligman  v.  Dudley,  14  Hun  (N.  Y.)  186. 

6.  Taxes  and  Assessments.  —  White  v.  Stretch, 
22  N.  J.  Eq.  77:  Union  Nat.  Bank  v.  Pinner, 
25  N.  J.  Eq.  495.  Compare  Stewart  v.  Clark,  8 
Kan.  210;  Brown  v.  Evans,  15  Kan.  88. 

7.  Effect  of  Stipulation  in  Mortgage.  —  Stewart 
v.  Clark,  8  Kan.  210. 


8.  Taxes  Paid  by  Vendee  Before  Obtaining  Pos- 
session.—  Christy  v.  Ogle.  33  111.  295. 

9.  Damage  from  Tax  Lien  Essential  to  Right  of 
Set-off.  —  Cook  v.  Fuson,  66  Ind.  521;  Smith 
v.  Fiting,  37  Mich.  148. 

Waiver  of  Right.  —  If  a  vendee  who  is  en- 
titled to  deduct  the  amount  of  a  tax  on  the 
premises  pays  in  full  the  interest  accruing  on 
the  purchase-mo.ney  mortgage,  without  mak- 
ing such  deduction,  he  cannot  afterwards 
claim  it.    Keeney  v.  Atwood,  16  N.  J.  Eq.  35. 

10.  Want  of  Title  —  Kansas.  —  Chambers  v. 
Cox,  23  Kan.  393.  Compare  Scantlin  v.  Alli- 
son, 12  Kan.  85. 

Minnesota.  —  Lowry  v.  Hurd,  7  Minn.  356. 
New  Jersey.  —  Shannon  v.  Marselis,  1  N.  J. 
Eq.  413. 

New  York.  —  Merritt  v.  Gouley,  58  Hun  (N. 
Y.)  372- 

Pennsylvania.  —  Wacker  v.  Straub,  88  Pa. 
St.  32. 

Washington.  —  Potwin  v.  Blasher,  9  Wash. 
460. 

Wisconsin.  —  Akerly  v.  Vilas,  21  Wis.  88. 
Compare   Hill  v.  Butler,  6  Ohio   St.  207; 
Evans  v.  McLucas,  12  S.  Car.  56. 

The  rule  that  a  defect  in  the  vendor's  title 
may  be  used  as  a  set-off  in  a  suit  to  foreclose 
the  purchase-money  mortgage  was  applied 
where  the  deed  included  the  right  to  raise  a 
dam  to  a  certain  height  and  it  turned  out  that 
the  vendor  had  no  such  right,  the  court  hold- 
ing that  a  reduction  on  this  account  should  be 
allowed  from  the  amount  of  the  mortgage. 
Hall  v.  Gale,  14  Wis.  54;  Walker  v.  Wilson,  13 
Wis.  522. 

Covenant  by  Creditor  for  Himself  and  His  Testa- 
tor.—In  Sandford  v.  T  ravers,  40  N.  Y.  140,  it 
was  held  that  where  a  grantor  covenanted 
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t  (9)  Chattel  Mortgages.  —  As  against  the  enforcement  of  1  rhaf^l  m„  1 
given  to  secure  the  purchase  price  of  a  chattel  tZ  1  mortgage 

closure  suit..    But  this  13^0^^^^™^'*"'''  '°  *« 

/a  Breach  of  Collateral  Agrefmfnts      wru  .u 
cuted  upon  the  condition  tha  tome  defeC   in~t^  ti  I V^" 
removed  before  payment  the  «i  >        u         ,    to  the  ,and  ls  to  be 

held  not  properly  a  matter  of  defense  4  mortgage,  though  it  has  been 

representations  as  to  the  value  of  fh^  ^     ,   r       •  y  conslst  ln  mis- 

mortgagor  materia,  to  o^lSX^^S^  fr°m  "* 


only  for  himself  and  his  testator,  incum- 
brances created  by  others  were  not  within  the 
terms  of  the  covenant  and  constituted  no 
ground  of  counterclaim. 

The  Wrongful  Recovery  of  Dower  bv  reason  of 
an  imperfect  defense  on  the  part  of  the  mort- 
gagor has  been  held  to  be  not  such  a  defect  of 
title  as  could  be  pleaded  by  him  against  a 
recovery  on  the  mortgage.  Thomas  v  Har- 
ris, 4.3  Pa.  St.  231. 

Defendant  Against  Whom  No  Personal  Decree  Is 
Sought.  —  It  has  been  held  in  New  York  that  a 
defendant  against  whom  no  personal  decree  is 
sought  cannot  set  up,  as  a  counterclaim  a 
conviction  under  a  paramount  title.  National 
F.  Ins.  Co  *  McKay,  21  N.  Y.  iqi;  Agate  v. 
King,  17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  150 

A  Mere  Easement,  such  as  a  railroad  right  of 
way,  does  not  constitute  a  failure  of  title 
though  it  may  be  such  an  incumbrance  as  to 
come  within  the  rule  relating  to  set-offs  and 
counterclaims.    Douglass  v.  Thomas,  103  Ind 
187. 

As  to  what  constitutes  a  breach  of  covenant 
against   incumbrances,  see   the   title  Cove 

NANTS,  vol.  8,  p.  43. 

As  to  the  right  of  a  vendee  to  equitable 
relief  from  the  payment  of  the  purchase 
money  in  case  of  incumbrances,  or  defects  in 
the  title  to  the  land,  see  the  title  Vendor  and 
Purchaser. 

For  a  Full  Discussion  as  to  matters  available 
as  set-off,  etc.,  see  the  title  Set-off,  Recoup- 
ment, and  Counterclaim. 

1.  Chattel  Mortgages  —  Breach  of  Warranty.  — 
Pacific  Iron  Works  v.  Nevvhall,  34  Conn  67- 
Massachusetts  L.  &  T.  Co.  v.  Welch,  47  Minn.' 

2.  Early  Rule.  —  McLemore  v.  Mabson,  20 
Ala.  t37.  Compare  Timms  v.  Shannon,  10 
Md.  296,  81  Am.  Dec.  632. 

3.  See  supra,  this  section,  Breach  of  Cove- 
nant as  to  Title  or  Incumbrances  —  General 
Rule. 

4.  Breach  of  Collateral  Agreements  Available  as 
&et-off.  —  Rowan  v.  Sharp's  Rifle  Mfg.  Co.,  31 
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Conn.  1;  Weaver  v.  Wilson,  48  111.  125-  Mc- 
Crea  v.  Connor,  30  N.  Y.  App.  Div  508 

In  Chambers  v.  Walker.  80  Ga.  642,'ii  was 
held  that  in  a  proceeding  to  foreclose  a  mort- 
gage for  the  purchase  money  of  personal  prop- 
er y.  the  defendants  could  set  up  that  the  con- 
sideration of  the  purchase  was  not  only  ihe 
property,  but  the  good  will,  trade,  and  friendlv 
influence  of  the  seller,  and  that  he  had  violated 
his  contract  as  to  these,  but  that  thev  could 
recover  only  such  damages  as  they  had  actu- 
ally sustained. 

False  Representations.  —  In  Renton  v  Marv 
ott,  21  N.  j.  Eq.  123,  it  was  held  that'  where 
part  of  the  consideration  for  the  mortgage  con- 
sisted  of  mining  shares  accepted  by  the  mort- 
gagor on  the  mortgagee's  representations  that 
he  had  paid  a  certain  sum  for  them,  that  sum 
would  not,  in  the  absence  of  fraud,  be  de- 
ducted from  the  debt. 

Agreement  for  Partial  Release  of  Mortgage  — 
An  agreement  that  the  mortgagee  should  "re- 
ease  from  the  lien  of  the  mortgage  any  por- 
tions of  the  premises  which  the  mortgagor 
might  wish  to  convey  cannot  be  set  off  against 

Baerb.TN.tgYaf  37.  *  G<"'  « 

.    5.  Mortgage  to   Secure  Advances.  —  Dart  r 
McAdam.  27  Barb.  (N.  Y.)  1S7. 

6.  Fraud  and  False  Representations.  —  Moberly 
v.  Alexander,  iq  Iowa  162;  Pierce  v.  Tiersch 
40  Ohio  St.  168;  Alien  v.  Shackleton,  15  Ohio 

■  r-*5-    Compare  Clark  v.  George,  85  Iowa 

As  Against  an  Assignee  of  the  Mortgage,  pur- 
chasers cannot  set  up  the  fraud  of  the  mort- 
gagor, without  evidence  to  connect  the  plaintiff 
therewith.    Reed  v.  Latson,  15  Barb.  (N.  Y  ,  o 

Evidence.  —  The  fraud  must  be  clearlv  estab- 
lished, for  here,  as  elsewhere,  it  is  never  pre- 
sumed.   Clark  v.  George.  85  Iowa  710. 

7.  Misrepresentations  as  to  Value.  —  Allen  - 
Shackleton,  t5  Ohio  St.  145;  Moberlv  v.  Alex- 
ander, ig  Iowa  163. 

8.  Concealment  of  Facts.  —  Pierce  a  Tiersch 
40  Ohio  St.  168. 
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d.  Rents.  —  Where  the  mortgagee  continues  to  occupy  the  premises  after 
the  sale,  he  may  be  chargeable  with  the  rental  value  thereof,  which  becomes 
a  proper  item  of  recoupment  in  case  of  foreclosure.1  But  the  mortgagee  will 
not  be  chargeable  with  the  wrongful  occupation  of  a  third  party.2 

e.  Miscellaneous  Items. —  In  addition  to  the  items  enumerated  above, 
the  mortgagor  in  a  foreclosure  suit  may,  as  a  general  rule,  set  off  any  debt  due 
him  from  the  mortgagee  which  he  could  have  set  off  in  an  action  at  law,3  as  in 
case  of  a  board  bill  owing  to  the  mortgagor  from  the  mortgagee,4  a  balance 
due  from  the  mortgagee  on  the  sale  of  another  and  distinct  tract  of  land,6 
money  due  the  mortgagor  from  the  mortgagee  for  an  interest  in  a  patent  right,6 
or  money  due  on  a  personal  account.7 

In  Cases  of  Peculiar  Equity  and  under  Special  Circumstances,  the  court  will  sometimes 
enforce  a  set-off  not  within  the  rules  of  law.8 

Unliquidated  Damages  cannot  ordinarily  be  set  off  in  a  foreclosure  suit,  if  the 
mortgagor  has  an  adequate  remedy  at  law,  though  in  some  jurisdictions  such 
items  are  allowed.9 

/.  Improper  Items — libel.  —  The  publication  in  a  newspaper  of  an  appli- 
cation for  a  receivership  on  the  ground  of  the  mortgagor's  insolvency  will  not, 
even  if  libelous,  afford  a  proper  subject  of  counterclaim  under  the  Nebraska 
Code  as  against  the  mortgage  debt.10    In  New  York  it  has  been  held  that  an 


1 .  Occupation  by  Mortgagee  —  Set-off  of  Rents  — 

England.  —  Penrhyn  v.  Hughes,  5  Ves.  Jr. 
99. 

Indiana.  —  Harmon  v.  Hilliard,  83  Ind.  362, 
holding  that  such  occupation  was  sufficient  to 
prevent  the  vacating  of  a  satisfaction  of  the 
decree.  1 

New  Jersey.  —  Moore  v.  Degraw,  5  N.  J.  Eq. 
346;  Kreuger  v.  Ferry,  41  N.  J.  Eq.  435; 
Shields  v.  Lozear,  22  N.  J.  Eq.  447;  Onder- 
donk  v.  Gray,  19  N.  J.  Eq.  65. 

Wisconsin.  —  Ford  v.  Smith,  60  Wis.  222. 

Where  the  vendor  occupies  the  premises  as 
tenant  of  a  subsequent  owner,  rents  due  from 
him  to  such  owner  are  not  proper  items  of 
set-off  in  a  suit  by  him  against  his  vendee  to 
foreclose  the  purchase-money  mortgage.  Scott 
v.  Fritz,  51  Pa.  St.  418.  Compare  Onderdonk  v. 
Gray,  19  N.  J.  Eq.  65. 

2.  Occupation  by  Third  Party.  —  Dinsmore  v. 
Savage,  68  Me.  191. 

3.  Miscellaneous  Items  of  Set-off — In  General. 
—  Gafford  v.  Proskauer,  59  Ala.  264;  Lock- 
wood  v.  Beckwith,  6  Mich.  168,  72  Am.  Dec. 
69;  Hess  v.  Final,  32  Mich.  515;  Hunt  v.  Chap- 
man, 51  N.  Y.  555;  National  F.  Ins.  Co.  v. 
McKay,  21  N.  Y.  191 ;  Chapman  v.  Robertson, 
6  Paige  (N.  Y.)  627,  31  Am.  Dec.  264:  Holden 
v.  Gilbert  7  Paige  (N.  Y.)  208:  Irving  v.  De 
Kay,  10  Paige  (N.  Y.)  319. 

Building-association  Mortgage.  —  A  share- 
holder in  a  building  association  who  has  pur- 
chased claims  against  the  association  from 
other  shareholders  may  set  off  such  claims 
against  the  foreclosure  of  his  mortgage. 
Hennighausen  v.  Tischer,  50  Md.  583. 

Mortgage  Purchased  by  Heir  of  Deceased  Mort- 
gagor.—  Where  a  mortgage  executed  by  a  de- 
cedent is  purchased  by  one  of  the  heirs  and 
assigned  to  a  third  person  as  collateral  secur- 
ity, the  assignee  is  entitled  to  recover  only  the 
amount  of  his  debt  and  costs,  and  the  other 
heirs  may  set  off  a  debt  of  the  assignor  due 
the  estate  as  against  the  balance  on  the  mort- 
gage.   Brown  v.  Scott,  87  Ala.  453. 

Note  Transferred  Without  Consideration.  —  One 


who  has  paid  nothing  for  a  note  of  the  mort- 
gagee cannot  set  it  off  against  a  foreclosure. 
Stone  v.  Buckner,  12  Smed.  &  M.  (Miss.)  73. 

Mortgage  to  Insurance  Company.  —  One  who 
has  executed  a  mortgage  to  an  insurance  com- 
pany may,  on  the  insolvency  of  the  company, 
set  off  any  amount  due  on  a  fire  policy  issued 
by  it  on  the  property  of  the  mortgagor.  Hoi 
brook  v.  American  F.  Ins.  Co.,  6  Paige  (N.  Y.) 
220.  Compare  Berry  v.  Brett,  6  Bosw.  (N.  Y.) 
627.  And  see  Vanatta  v.  New  Jersey  Mut.  L. 
Ins.  Co.,  31  N.  J.  Eq.  15,  holding  that  a  policy 
holder  could  not  set  off  against  his  bond  and 
mortgage  to  the  insurance  company  the 
amount  of  the  premium  paid  by  him  on  a  life 
policy  not  yet  matured. 

4.  Board  Bill  Owing  Mortgagor.  —  Northy  v. 
Northy,  45  N.  H.  141. 

5.  Balance  Due  Mortgagor  on  Sale  of  Other 
land. —  Miller  v.  Hunt,  (Idaho  1899)  57  Pac. 
Rep.  315. 

6.  Purchase  Money  of  Interest  in  Patent  Right. 

—  Richmond  v.  Lattin,  64  Cal.  273. 

7.  Personal  Accounts.  —  Peterson  v.  Johnson, 
(Wash.  1899)  55  Pac.  Rep.  932.    Compare  Hart- 
ley v.  Tatham,  1  Robt.  (N.  Y.)  246,  26  How 
Pr.  (N.  Y.)  158,  10  Bosw.  (N.  Y.)  273. 

8.  Cases  Involving  Particular  Equity  and 
Special  Circumstances.  —  Goodwin  v.  Keney,  49 
Conn.  563;  Spencer  v.  Almoney,  56  Md.  551; 
Bathgate  v.  Haskin,  59  N.  Y.  533.  In  the 
case  last  cited  it  was  held  that,  in  an  action  to 
foreclose  a  mortgage  given  as  security  for  a 
joint  bond  executed  by  the  mortgagor  and  an- 
other as  the  surety,  in  which  both  obligors 
were  made  defendants,  and  judgment  was 
asked  against  them  for  any  deficiency,  the 
mortgagor  was  entitled  to  set  off  a  debt  due 
from  the  mortgagee,  because  the  joint  bond 
was  only  a  security  for  the  separate  debt  of 
the  mortgagor. 

9.  Unliquidated  Damages.  —  See  supra,  this 
section,  Whether  Cross-demands  Must  Be  Liqui- 
dated. 

10.  Cause  of  Action  for  Libel.— Watts  v.  Gantt, 
42  Neb.  869. 
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attorney's  claim  for  services  rendered  an  estate  could  not  be  set  off  as  against  a 
mortgage  owing  to  it  from  him,  in  the  absence  of  an  agreement  to  that  effect.1 

Mere  Delay  in  commencing  a  suit,  without  any  request  or  notice  to  foreclose, 
interest  having  been  meanwhile  paid,  will  not  entitle  the  mortgagee  to  set  off 
a  depreciation  in  value  of  the  mortgaged  property  during  the  interval.8 

Guaranty.  —  Where  the  mortgagor  company  to  whom  a  guaranty  had  been 
executed  by  the  mortgagee  takes  a  step  which  terminates  the  contract  of 
guaranty,  the  latter  can  no  longer  be  set  off  as  against  the  mortgage.3  An 
averment  by  way  of  counterclaim  to  foreclosure,  that  certain  goods  were 
furnished  by  the  defendant  to  a  third  party  on  account  of  the  plaintiff, 
for  which  he  is  liable,  is  insufficient  in  not  alleging  delivery  at  the  plain- 
tiff's request.4 

5.  Measure  of  Damages.  —  The  measure  of  damages  to  which  the  mortgagor 
is  entitled  by  way  of  recoupment  may  be  the  fair  price  paid  for  removing  the 
incumbrance5  or  the  difference  between  the  actual  value  of  the  property  and 
that  represented  by  the  mortgagee.6  And  in  Pennsylvania  prothonotary's 
fees  and  percentage  were  imposed  upon  the  mortgagor  though  he  paid  into 
court  the  amount  of  the  debt,  with  interest  and  costs,  pending  a  dispute 
concerning  the  liability  for  a  paving  claim  upon  the  property,  which  was 
eventually  decided  against  him.7  Where  part  of  the  consideration  money  is 
retained  by  the  mortgagor  in  order  to  take  up  an  outstanding  title,  he  must 
show  that  the  claim  which  he  has  paid  is  a  valid  one.8- 

6.  To  and  Against  Whom  the  Right  Is  Available  —  a.  MORTGAGOR.  The 

right  of  set-off,  recoupment,  or  counterclaim  is  available  to  any  mortgagor 
liable  for  the  debt  and  against  whom  a  personal  judgment  is  sought.9  But  a 
mortgagor  who  has  parted  with  the  premises  and  is  released  from  personal 
liability  on  the  bond  cannot  prevent  the  foreclosure  suit  though  he  has  a  claim 
against  the  plaintiff  for  consequential  damages. 10  Nor  can  one  do  so  when  no 
personal  claim  is  made  against  him.11 

b.  Assignee  of  Equity  of  Redemption.  —  Where  the  mortgaged 
premises  have  passed  into  the  hands  of  a  third  party,  the  latter  is  still  entitled 
to  the  right  of  set-off,  recoupment,  or  counterclaim, 12  as  against  foreclosure. 

1.  Legal  Services  by  Mortgagor  to  Estate  of  Western  Contract  Co.,  81  Fed.  Rep  454  82 
Mortgagee.  —  U.  S.  Trust  Co.  v.  Stanton,  (Su-  Fed.  Rep.  272. 

preme  Ct.)  21  N.  Y.  Supp.  229.  4.  Goods  Furnished  to  Third  Person  Without 

2.  Delay  —  Depreciation  of  Mortgaged  Property.  Request  of  Mortgagee.  —  Briggs  v.  Seymour.  17 
—  Merchants'  Ins.  Co.  v.  Hinman,  34  Barb.  Wis.  263. 

(N.  Y.)  410.    Compare  Nebraska  L.  &  T.  Co.  v.  5.  Measure  of  Damages  —  Cost  of  Removing  In- 

Hatner,  40  Neb.  281,  where  a  sale  during  a  cumbrances.  —  Prescott  v.  Trueman,  4  Mass. 

period  of  business  depression  by  which  the  627,  3  Am.  Dec.  246. 

property  was  shown  to  be  greatly  depreciated  6.  Difference  Between  Actual  Value  of  Property 

was  held  not  a  sufficient  objection  to  con-  and  Value  as  Represented.  —  Moberly  v.  Alexan- 

rirmation.    The  court  said:  "  It  would  hardly  der,  19  Iowa  162. 

require  evidence  to  satisfy  the  court  that  Au-  7.  Fees  of  Officers.  —  Parker  v.  Rawle,  148 

gust  of  1893  was  not  a  propitious  lime  for  the  Pa.  St.  208. 

forced  sale  of  land,  but  we  cannot  see  how  the  8.  Money  Retained  to   Take  Up  Outstanding 

courts  can  interpose  upon  such  grounds  for  Title.  —  Richardson  v.  Tolman,  44  Mich.  379. 

the  protection  of  unfortunate  debtors.    Laws  9.  Right    Available    to    Mortgagor  Against 

suspending  actions  for  the  collection  of  debts  Whom  Personal  Judgment  Is  Asked.  —  Baihgate 

are  not  known  10  our  jurisprudence,  and  the  v.  Haskin,  59  N.  Y.  533;  Laihrop  v.  Godfrey, 

legislature   could  not  constitutionally  enact  3  Hun  (N.  Y.)  739;   Hunt  v.  Chapman,  51  N. 

them,  much  less  can  the  courts  interpose  to  Y.  5555. 

provide  such  a  suspension.    The  decree  had  ^Mortgagor  Released  from  Personal  Liability. 

been  rendered,  the  period  of  redemption,  un-  —  Hunsicker  v.  Richardson,  3  Pa.  Dist.  Rep. 
usually  long,  had  expired,  the  mortgagees  had  178,  13  Pa.  Co.  Ct.  Rep.  524.  This  was  on  the 
a  legal  right  to  proceed,  and  the  courts  could  ground  that  such  a  claim  would  not  be  con- 
not  stay  their  hand  or  refuse  them  process  eluded  by  a  judgment  on  the  mortgage,  and 
merely  because  of  circumstances  of  misfortune  that  the  party  could  bring  an  independent 
or  hardship.    Appeals  for  relief  upon  such  action  therefor. 

grounds  must  be  addressed  to  the  conscience  11.  Mortgagor  Against  Whom  No  PersonalJudg- 

and  mercy  of  creditors,  and  are  wholly  beyond  ment  Is  Asked, —  National  F.  Ins.  Co.  ;.  Mc- 

the  jurisdiction  of  judicial  tribunals."  Kav,  2t  N.  Y.  191. 

3.  Contract  of  Guaranty.  —  U.  S.  Trust  Co.  v.  12.  Equity  of  Redemption  Passing  to  Third  Per- 
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c.  Mortgage  by  Husband  and  Wife.  —  Even  though  the  mortgage  may 
be  executed  by  both  husband  and  wife,  still  if  it  be  shown  that  the  husband  is 
the  one  beneficially  interested  in  obtaining  the  loan,  he  may  set  off  claims 
due  him  from  the  mortgagee  as  against  the  foreclosure.1 

d.  ASSIGNEE  of  MORTGAGE.  —  The  right  is  available  in  some  cases  not 
only  as  against  the  original  mortgagee,  but  also  as  against  his  assignee.2  And 
a  purchaser  who  assumes  the  mortgage  debt  may  show  that  the  assignment  is 
colorable  and  fraudulent  and  that  the  plaintiff  really  holds  the  mortgage  for 
the  benefit  of  one  against  whom  a  valid  set-off  exists.3 

e.  Miscellaneous  Points.  —  In  South  Carolina  the  pleading  of  a 
counterclaim  does  not  entitle  the  defendant  in  foreclosure  to  a  jury  trial, 
though  it  involves  a  question  of  fact.4  In  New  York  the  statutory  offer  of 
judgment  is  applicable  to  foreclosure,  and  where  the  plaintiff  recovered  less 
than  the  amount  of  the  offer,  he  was  taxed  with  the  costs,  though  the  reduc- 
tion was  due  to  the  allowance  of  a  counterclaim  the  items  of  which  the 
defendant  had  failed  to  furnish  upon  demand.5 

VII.  Defenses  —  1.  Another  Action  Pending  —  Proceeding  at  Law.  —  The 
pendency  of  an  action  at  law  on  the  note  or  a  bond  given  to  secure  the  mort- 
gage is  usually  no  defense  to  the  foreclosure  suit.e  Independently  of  statutes 
the  mortgagee  is  entitled  to  pursue  all  his  remedies  on  the  debt  concurrently 
or  successively.7 

Partition.  —  The  pendency  of  a  suit  in  partition  by  the  mortgagor  of  an 
undivided  interest  in  the  premises  is  not  a  defense  to  a  suit  to  foreclose, 
though  the  mortgage  will  be  discharged  by  the  judgment  in  the  partition  suit, 
and  payment  of  the  mortgage  debt  made  from  the  fund  raised  by  the  sale.8 

2.  Alteration  of  Mortgage.  — A  material  alteration  in  the  mortgage  after  its 
execution,  not  assented  to  by  the  mortgagor,  constitutes  a  complete  defense 
to  the  foreclosure  suit.9    And  this  defense  is  available  even  as  against  a  bona 


son.  —  Goodwin  v.  Keney,  49  Conn.  563; 
Lathrop  v.  Godfre},  3  Hun  (N.  Y.)  739;  Ben- 
nett v.  Bates,  26  Hun  (N.  Y.)  364;  Hartley  v. 
Tatham,  1  Robt.  (N.  Y.)  246. 

In  Goodwin  v.  Keney,  49  Conn.  563,  it  was 
held  that  where  the  mortgagor  was  dead,  the 
owner  of  the  equity  of  redemption  would  be 
permitted  to  set  off  a  personal  claim  against 
the  mortgagee,  especially  as  the  latter  was 
insolvent. 

In  Bennett  v.  Bates,  26  Hun  (N.  Y.)  364,  a 
purchaser  of  the  mortgaged  premises,  having 
assumed  the  debt,  was  allowed  to  show  by 
way  of  counterclaim  that  the  execution  of  the 
mortgage  had  been  induced  by  fraud. 

In  Hartley  v.  Tatham,  1  Robt.  (N.  Y.)  246, 
10  Bosw.  (N.  Y.)  273,  26  How.  Pr.  (N.  Y.)  158, 
it  was  held  that  a  purchaser  of  mortgaged 
property  was  entitled  to  the  benefit  of  an 
agreement  by  which  the  mortgagee  was  to 
accept  services  in  part  payment  of  the  mort- 
gage debt. 

1.  Mortgage  by  Husband  and  Wife  for  Debt  of 
Husband.  —  Spencer  v.  Almoney,  56  Md.  551. 

In  Idaho  it  is  held  that,  in  the  absence  of  an 
averment  that  a  loan,  secured  by  a  mortgage 
executed  by  a  husband  and  wife,  was  for  the 
benefit  of  the  wife's  separate  estate,  it  will  be 
presumed  that  the  debt  was  a  community  debt 
for  which  the  husband  alone  was  liable,  and 
against  which  he  may  plead  a  counterclaim. 
Miller  v.  Hunt,  (Idaho  1899)  57  Pac.  Rep.  315. 

2.  Set-off  Against  Assignee  of  Mortgage.  — 
Bennett  v.  Bates,  26  Hun  (N.  Y.)  364;  Hartley 
v.  Tatham,  1  Robt.  (N.  Y.)  246,  26  How.  Pr. 
(N.  Y.)  158. 


3.  Fraudulent  Assignment.  —  Lathrop  v.  God- 
frey, 3  Hun  (N.  Y.)  739. 

4.  McLaurin  v.  Hodges,  43  S.  Car.  187. 

5.  Bathgate  v.  Haskin,  63  N.  Y.  261. 

6.  Pendency  of  Action  at  Law  Not  Defense  to 
Foreclosure. —  Morrison  v.  Buckner,  Hempst. 
(U.  S.)  442;  Guest  v.  Byington,  14  Iowa  30; 
Suydam  v.  Bartle,  9  Paige  (N.  Y.)  294;  Wil- 
liamson v.  Champlin,  Clarke  Ch.  (N.  Y.)  9. 

7.  All  Remedies  Open  to  Mortgagee.  —  "  Coote, 
in  his  Treatise  on  Mortgages,  518,  correctly 
asserts  that  a  mortgagee  may  at  the  same  time 
resort  to  and  proceed  on  all  his  remedies  at 
law  and  in  equity;  he  may,  for  example,  at 
the  same  moment  bring  his  ejectment,  file  his 
bill  to  foreclose  the  mortgage,  and  proceed  on 
the  bond  and  other  collateral  securities.  Bur- 
nell  v.  Martin,  2  Doug.  417;  Garforth  v.  Brad- 
ley, 2  Ves.  678;  Booth  v.  Booth,  2  Atk.  344. 
The  English  cases  clearly  sustain  that  doc- 
trine; and  to  the  same  effect  is  the  case  of 
Jackson  v.  Hull,  10  Johns.  (N.  Y.)482."  Mor- 
rison v.  Buckner,  Hempst.  (U.  S.)  442. 

8.  Pendency  of  Partition  Suit.  —  Lawrence  v. 
Korn,  184  Pa.  St.  500. 

9.  Alteration  of  Mortgage  —  England.  —  Har- 
rison v.  Owen,  1  Atk.  520,  sub  nam.  Harris  v. 
Owen,  West's  Ch.  Rep.  527. 

Iowa.  —  Cutler  v.  Rose,  35  Iowa  456.  Com- 
pare Hollingsworth  v.  Holbrook,  80  Iowa  151, 
20  Am.  St.  Rep.  411. 

Kansas.  —  Johnson  v.  Moore,  33  Kan.  90. 

Minnesota. — Coles  v.  Yorks,  28  Minn.  464. 
See  Russell  v.  Reed,  36  Minn.  376. 

Nebraska.  —  Pereau  v.  Frederick,  17  Neb. 
117. 
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fide  purchaser  of  the  mortgage.' 

3.  Consideration  — Want  or  Failure  Of—  a.  General  Rule.  —  The  subject 

of  damages  by  way  of  set-off,  rcco Moment,  or  counterclaim  for  a  want  or 
failure  of  title  to  the  mortgaged  premises  is  treated  elsewhere.*  Somewhat 
analogous  to  this,  though  clearly  distinguishable  from  it,  is  the  subject  of 
want  or  failure  of  consideration  as  a  defense  to  the  foreclosure  suit  and  not 
merely  as  a  ground  of  abatement  in  the  amount  of  recovery.  It  'is  a  well 
established  doctrine  that  the  want  or  failure  of  consideration  for  the  mortgage 
may  afford  a  complete  defense  to  the  foreclosure  suit  and  prevent  the  rendition 
of  a  decree.3  The  mortgagor  is  not  estopped  by  the  execution  of  the  mort- 
gage from  establishing  such  defense.4  Thus  it  is  a  sufficient  defense  to  fore- 
closure that  the  mortgagee  had  no  title  to  another  tract  than  that  mortgaged 
but  which  he  conveyed  to  the  mortgagor  with  a  warranty  and  for  the  purchase 
price  of  which  the  mortgage  was  given.5  So  where  the  consideration  for  a 
mortgage  was  the  mortgagee's  agreement  to  serve  in  the  army  as  a  substitute 
for  the  mortgagor,  desertion  by  the  former  was  held  to  afford  a  sufficient 
defense.6  And  where  the  mortgage  is  executed  in  consideration  of  an  agree- 
ment which  the  mortgagor  fails  to  carry  out  he  cannot  recover.7  In  some 
cases  the  rule  is  indicated  that  the  mortgagor  must  rely  on  the  covenants  of 
rule  »°ed  UnleSS        mortgagee  is  insolvent.8    But  this  is  not  the  prevailing 

b.  QUALIFICATIONS  —  Eviction  Necessary.  —  Where  the  consideration  for  the 
mortgage  is  the  conveyance  of  the  premises,  the  want  of  title  does  not  consti- 
tute a  defense,  in  the  strict  sense  of  the  term,  unless  the  mortgagor  has  suffered 
an  actual  eviction. lw 


New  York.  —  Waring  v.  Smyth,  2  Barb.  Ch. 
(N.  Y.)  119,  47  Am.  Dec.  299;  Marcy  v.  Dun- 
lap.  5  Lans.  (N.  Y.)  365. 

South  Carolina.  —  Powell  v.  Pearlstine,  43 
S  Car.  403. 

For  a  Full  Discussion  as  to  the  effect  of 
alterations  seethe  title  Alteration  of  Instru- 
ments, vol.  2,  p.  181. 

1.  Alteration  Available  Against  Bona  Fide  Pur- 
chaser of  Mortgage.  —  Waring  v.  Smyth,  2  Barb. 
Ch.  (N.  Y.)  119,  47  Am.  Dec.  299;  Coles  v. 
Yorks,  28  Minn.  464;  Pereau  v.  Frederick,  17 
Neb.  117. 

2.  See  supra,  this  title,  Set-off,  Recoupment, 
and  Counterclaim  in  Foreclosure,  subdiv  4  a 
(8)  Want  of  Title. 

For  a  Full  Discussion  as  to  the  effect  of  a  want 
or  failure  of  consideration  see  the  title  Con- 
sideration, vol.  6,  p.  780. 

3.  Absence  of  Consideration  a  Complete  Defense 
—  California.  —  Brown  v.  Witts,  57  Cal.  304. 

Georgia.  —  Mell  v.  Mtony,  30  Ga.  413. 

Illinois.  —  Smith  v.  Newton,  38  111.  230. 

Indiana.  —  Nelson  v.  McPike,  24  Ind.  60; 
Coleman  v.  Witherspoon,  76  Ind.  285;  Conweli 
v.  Clifford,  45  Ind.  392;  Conklin  v.  Bowman, 
7  Ind.  533. 

Iowa.  — Jones  v.  Jones,  20  Iowa  388. 

Massachusetts.  —  Hannan  v.  Hannan,  123 
Mass.  441,  25  Am.  Rep.  121;  Wearse  v.  Peirce, 
24  Pick.  (Mass.)  141. 

Michigan.  —  Fisher  v.  Meister,  24  Mich.  447; 
Mizner  v.  Russell,  29  Mich.  229. 

New  Jersey.  —  McDowell  v.  Fisher,  25  N.  J. 
Eq.  93. 

New  York.  —  Cowdrey  v.  Coit,  44  N.  Y.  382, 
4  Am.  Rep.  690;  Rollins  v.  Barnes,  n  N.  Y. 
App.  Div.  150.  Compare  Banks  v.  Walker,  2 
Sandf.  Ch.  (N.  Y.)  344. 

Washington.  —  Ault  v.  Blackman,  8  Wash. 
624. 


Wisconsin.  —  Cawley  v.  Kelley,  60  Wis.  315; 
Akerly  v.  Vilas,  21  Wis.  88. 

Where  a  mortgage  was  given  for  the  pur- 
chase money  of  property,  and  a  valuable  part 
of  the  property  was  omitted  from  the  deed  to 
the  vendee,  through  a  mutual  mistake,  but  he 
had  obtained  a  decree  for  the  reformation  of 
the  deed,  it  was  held  that  there  was  no  failure 
of  consideration,  though  such  decree  had  been 
appealed  from.  Wasatch  Min.  Co.  v.  Crescent 
Min.  Co.,  7  Utah  8. 

Proof  of  Failure.  —  The  burden  of  proving 
failure  of  consideration  rests  on  the  defendant 
in  the  foreclosure  suit.  Bray  v.  Comer,  82 
Ala.  183;  Philbrooks  v.  McEwen,  29  Ind.  347. 

4.  No  Estoppel  by  Executing  Mortgage.— 
Jones  v.  Jones,  20  Iowa  388. 

5.  Smith      Newton,  38  111.  230. 

6.  Nelson  v.  McPike,  24  Ind.  60. 

7.  Breach  of  Conditions.  —  Mizner  v.  Russell, 
29  Mich.  229;  Walker  v.  Thompson,  108  Mich. 
686;  Fisher  v.  Meister,  24  Mich.  447;  James- 
town First  Nat.  Bank  v.  Scofield,  168  Pa.  St. 
407.  But  see  Revoir  v.  Barton,  71  Hun  (N 
Y.)  457,  holding  this  to  be  a  matter  of  counter- 
claim  rather  than  of  defense.  Compare  Nix  v. 
Draughon,  54  Ark.  340. 

And  where  the  agreement  forms  no  part  of 
the  contract  or  conveyance  the  rule  stated  in 
the  text  does  not  apply.  Robaids  v.  Cooper, 
16  Ark.  288. 

This  defense  is  not  available  to  a  subsequent 
mechanic's  lienor.  Price  v.  Alyea,  13  N.  Y. 
App.  Div.  1S4. 

8.  Reliance  on  Covenants  in  Deed.  —  McLemore 
v.  Mabson,  20  Ala.  137.  Compare  Booth  v. 
Ryan,  31  Wis.  45;  Darling  v.  Osborne,  51  Vt. 
148. 

9.  See  cases  cited  in  the  preceding  notes. 
10.  Want  of  Title  Not  a  Defense  Without  Evic- 
tion— United  States.  —  Noonan  v.  Lee.  2  Black 
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Mere  Want  of  Title  insufficient.  —  Of  course,  also,  the  defense  of  want  of  title  is 
available  only  where  the  conveyance  of  the  title  forms  part  or  all  of  the  con- 
sideration; and  where  such  is  not  the  case,  for  the  reason  that  there  was  no 
warranty  of  title  or  otherwise,  merely  alleging  want  of  title  will  not  constitute 
a  defense.1 

Breach  of  Parol  Warranty.  —  It  is  held  in  Pennsylvania  that  the  breach  ot  a 
verbal  agreement  against  incumbrances  is  no  defense  to  the  foreclosure  of  a 
purchase-money  mortgage.2 

Inconsiderable  Failure.  —  Where  the  failure  of  title  applies  to  only  a  small  part 
of  the  land  conveyed,  the  mortgagor's  remedy  is  not  in  a  rescission  of  the 
entire  contract,  but  in  a  claim  for  compensation  if  the  vendor  is  solvent.3 

Loss  by  Mortgagor's  Agent.  —  Where  the  mortgagor  never  actually  receives  the 
consideration,  but  it  is  paid  to  one  who  in  the  application  is  designated  by  the 
mortgagor  as  his  agent,  and  who  afterwards  embezzles  the  whole  amount, 
the  mortgage  may  nevertheless  be  enforced.4 

c.  To  and  Against  Whom  Defense  Is  Available.  —  As  Against  an  Assignee, 
the  principle  that  a  mortgage  is  merely  an  incident  to  and  follows  the  debt  or 
obligation  secured 5  is  material ;  and  if  the  mortgage  is  given  to  secure  a 
negotiable  note,  an  assignment  of  the  note  and  mortgage  before  maturity  cuts 
off,  as  against  the  assignee,  any  defense  of  failure  of  consideration  which  might 
have  been  urged  against  the  mortgagor;6  but  if  the  debt  secured  was  evir 
denced  by  a  bond  or  other  common-law  instrument,  or  by  a  negotiable  note 
which  was  overdue  at  the  time  of  the  assignment,  the  assignee  takes  subject 
to  the  equities  between  the  original  parties.7 

A  Junior  Mortgagee  may  show  a  want  of  consideration  for  the  prior  mortgage. 

A  Purchaser  of  the  Equity  of  Redemption  who  assumes  the  payment  of  the  mortgage 


(U.  S.)  499;  Peters  v.  Bowman,  98  U.  S.  56. 
Compare  Patton  v.  Taylor,  7  How.  (U.  S.)  159. 

California.  — Alden  v.  Pryal,  60  Cal.  215. 

Florida.  —  Adams  v.  Fry,  29  Fla.  318;  Ran- 
dall v.  Bourgardez,  23  Fla.  264,  11  Am.  St.  Rep. 
379- 

Indiana.  —  Stahl  v.  Hammontree,  72  Ind. 
103.    Compare  Conwell  v.  Clifford,  45  Ind.  392. 

New  Jersey.  —  Price  v.  Lawton,  27  N.  J.  Eq. 
325;  Hile  v.  Davison,  20  N.  J.  Eq.  228;  Glenn 
v.  Whipple,  12  N.  J.  Eq.  50;  Van  Waggoner  v. 
McEwen,  2  N.  J.  Eq.  412 ;  Shannon  v.  Marselis, 
1  N.  J.  Eq.  413. 

New  York.  —  York  v.  Allen,  30  N.  Y.  104; 
Ryerson  v.  Willis,  81  N.  Y.  277;  Edwards  v. 
Bodine,  26  Wend.  (N.  Y.)iog;  Curtiss  v.  Bush, 
39  Barb.  (N.  Y.)  661;  Parkinson  v.  Jacobson, 
13  Hun  (N.  Y.)  317;  Parkinson  v.  Sherman, 
74  N.  Y.  88.  30  Am.  Rep.  268. 

Ohio.  — See  Hill  v.  Butler,  6  Ohio  St.  207. 
In  this  case  the  question  arose  by  way  of  coun- 
terclaim, but  the  law  applicable  to  defense  is 
discussed  at  length  by  the  court. 

South  Carolina.  —  Bethune  v.  McDonald,  35 
S.  Car.  88;  Munro  v.  Long,  35  S.  Car.  354,  28 
Am.  St.  Rep.  851. 

Want  of  title,  though  not  a  defense,  may 
afford  a  subject  of  recoupment  or  counterclaim 
as  against  the  foreclosure  suit.  See  supra, 
this  title.  Set-off,  Recoupment,  and  Counterclaim 
in  Foreclosure,  subdiv.  4.  a.  (8)  Want  of  Title. 

1.  Absence  of  Warranty. —  Byrd  v.  Turpin,  62 
Ga.  591;  Hubbard  i>.  Chappel,  14  Ind.  601; 
Hanna  v.  Shields,  34  Ind.  84;  Plowman  v. 
Shidler,  36  Ind.  4.84;  Church  v.  Fisher,  40  Ind. 
145 ;  Jordan  v.  Blackmore,  20  Ind.  419;  Con- 
well  v.  Clifford,  45  Ind.  392;  Sandford  v.  Trav- 
ers,  7  Bosrt-.  (N.  Y.)  49S. 
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2.  Breach  of  Parol  Warranty.  —  Jewell  v.  Ban- 
non,  12  Pa.  Co.  Ct.  Rep.  399. 

3.  Inconsiderable  Failure.  —  Key  v.  Jennings, 
66  Mo.  356. 

4.  Embezzlement  by  Mortgagor's  Agent. — 
American  Mortg.  Co.  v.  King,  105  Ala.  358. 

5.  Mortgage  Mere  Incident  to  Debt  Secured.  — 
See  the  title  Mortgages. 

6.  Mortgage  Securing  Negotiable  Note  Not  Due. 

—  Stilwell  v.  Kellogg,  14  Wis.  461. 

As  to  the  rights  of  assignees  of  negotiable 
paper,  see  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  282. 

7.  Mortgages  Securing  Bonds,  Nonnegotiable 
Notes,  Etc. —  Fisher  v.  Meister,  24  Mich.  447; 
Rollins  v.  Barnes,  11  N.  Y.  App.  Div.  150. 
See  also  Mizner  v.  Russell,  29  Mich.  229; 
Briggs  v.  Langford,  107  N.  Y.  680,  12  N.  Y.  St. 
Rep.  461. 

Negotiable  Note  Overdue  at  Time  of  Assignment. 

—  Vinton  v.  King,  4  Allen  (Mass.)  562. 

As  to  the  rights  of  an  assignee  of  a  chose  in 
action,  generally,  see  the  title  Assignments, 
vol.  2.  p.  1079. 

As  to  the  rights  of  the  transferee  of  an  over- 
due negotiable  note,  see  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  282. 

8.  Junior  Mortgagee.  —  The  principle  on 
which  a  junior  mortgagee  may  defend  an 
action  to  foreclose  a  prior  mortgage,  on  the 
ground  that  it  is  without  consideration,  is  that 
he  has  a  right  to  defeat  the  prior  mortgage  in 
any  way  that  he  can  in  order  to  increase  his 
own  security.  Coleman  v.  Witherspoon,  76 
Ind.  285. 

Even  though  the  junior  mortgage  recites 
that  it  is  subject  to  a  prior  mortgage,  it  will 
not  estop  the  junior  mortgagee  from  raising 
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debt  as  a  part  of  the  purchase  price  cannot  afterwards,  in  a  suit  to  foreclose 
the  mortgage,  interpose  the  defense  that  it  was  without  consideration.' 

4.  Coverture.  —  In  those  jurisdictions  where  the  common-law  disabilities  of 
married  women  still  exist  it  is  a  sufficient  defense  to  foreclosure  that  the  mort- 
gagor is  a  feme  covert!1  In  other  states  where  the  rigor  of  the  common-law 
status  has  been  but  partially  removed,  difficulties  in  foreclosing  a  mortgage 
executed  by  a  married  woman  are  considerable.3 

Mortgage  for  Husband's  Debt.  —  In  many  jurisdictions  a  mortgage  executed  by 
the  wife  on  her  separate  property  to  secure  a  debt  of  her  husband  cannot  be 
enforced  against  her.1 

The  Effect  of  statutes  removing  common-law  disabilities  falls  without  the  scope 
of  this  discussion,  but  it  may  be  stated  generally  that  their  tendency  is  to 
place  the/<?;«^  covert  upon  an  equality  with  the  feme  sole  as  regards  her  separate 
property  and  her  own  debts, 5  but  in  respect  to  her  husband's  debts,  though 
she  join  with  him  in  the  mortgage  she  is  a  mere  surety.6 

5.  Defective  Execution  and  Registry.  —  The  fact  that  the  mortgage  was  not 
executed  or  recorded  according  to  the  formalities  prescribed  by  statute  may 
afford  a  good  defense  to  the  foreclosure  suit,  though  in  most  cases  the  defense 
is  not  available  to  the  mortgagor,  but  advantage  of  it  may  always  be  taken  by 
a  junior  incumbrancer,  etc.,  if  the  defect  was  such  that  the  record  of  the  mort- 
gage did  not  charge  him  with  notice.7 


the  defense  that  the  prior  mortgage  was  with- 
out consideration. 

1.  Purchaser  of  Equity  or  Redemption  Assuming 
Mortgage.  —  Price  v.  Pollock,  47  Ind.  362. 

2.  Coverture  as  a  Defense  —  Florida.  —  Hodges 
v.  Price,  18  Fla.  342. 

Maine.  —  Savage  v.  Holyoke,  5Q  Me.  345; 
Newbegin  v.  Langley,  39  Me.  200,  63  Am.  Dec. 
612. 

Massachusetts.  —  Heburn  v.  Warner,  112 
Mass.  271,  17  Am.  Rep.  86. 

Rhode  Island.  —  Franklin  Sav.  Bank  v.  Miller, 
17  R.  I.  272. 

Tennessee. — Owens  v.  Johnson,  8  Baxt. 
(Tenn.)  265. 

3.  Partial  Removal  of  Common-law  Disabilities. 
—  In  Alabama  a  married  woman,  on  her 
petition,  may  be  relieved  from  her  common- 
law  disabilities  by  a  decree  of  the  chancellor. 
McCall  v.  American  Freehold  Land,  etc., 
Mortg.  Co.,  99  Ala.  427;  New  England  Mortg. 
Security  Co.  v.  Powell,  94  Ala.  423. 

In  Michigan,  if  land  is  owned  by  husband 
and  wife  in  entirety,  a  mortgage  thereon  by 
the  wife  alone  is  not  enforceable  even  though 
the  husband  was  insane.  Naylor  v.  Minock, 
90  .Mich.  182,  35  Am.  St.  Rep.  595. 

In  New  Jerseys,  mortgage  on  the  property  of 
a  married  woman  cannot  be  enforced  unless 
her  husband  joined  in  the  mortgage.  Sipley 
v.  Wass,  49  M.  J.  Eq.  463. 

4.  Mortgage  by  Wife  to  Secure  Husband's  Debt 
Not  Enforceable  —  Alabama.  —  Lansden  v.  Bone, 
90  Ala.  446. 

Louisiana.  —  Krouse  v.  Neal,  42  La.  Ann. 
950;  Marchand  v.  Griffon,  140  U.  S.  516  (con- 
struing the  law  of  Louisiana). 

South  Carolina.  —  People's  Nat.  Bank  v. 
Epstin,  44  Fed.  Rep.  403  (construing  the  law 
of  South  Carolina). 

In  Nebraska  a  mortgage  executed  by  a 
married  woman  on  her  separate  property  as 
surety  for  her  husband  may  be  enforced 
against  her.    Buffalo  County  Nat.  Bank  v. 


Sharpe,  40  Neb.  123:  Smith  v.  Spaulding,  40 
Neb.  339;  Briggs  v.  Beatrice  First  Nat.  Bank. 
41  Neb.  17;  Watts  7/.  Gantt,  42  Neb.  869. 
Compare  Spatz  v.  Martin,  46  Neb.  917. 

5.  Kleindienst  v.  Johnson,  18  D.  C.  356; 
Cummings  v.  Martin,  128  Ind.  20;  Ward  v. 
Berkshire  L.  Ins.  Co.,  108  Ind.  301;  Sperry 
v.  Dickinson,  82  Ind.  132;  Meads  v.  Hutchin- 
son, m  Mo.  620. 

6.  For  a  Full  Discussion  as  to  the  disabilities 
of  married  women  ai  common  law  and  the 
effect  of  modern  legislation  modifying  and 
abrogating  those  disabilities,  see  the  title 
Husband  and  Wife. 

7.  Defects  and  Irregularities  in  Executing  Mort- 
gages.—  In  New  York  L.  Ins.,  etc.,  Co.  v. 
Staats,  21  Barb.  (N.  Y.)  570,  it  was  held  that 
in  the  case  of  a  loan  of  public  funds,  where 
but  one  of  the  two  loan  commissioners  who 
were  required  to  concur  was  present,  the  mort- 
gage was  valid  as  against  the  mortgagor,  but 
not  as  against  a  junior  mortgagee,  because  as 
against  him  he  was  not  chargeable  with  notice 
of  the  lien  of  the  prior  mortgage,  for  the  rea- 
son that  it  was  not  executed  in  such  a  manner 
as  to  make  it  a  valid  mortgage  under  the  pro- 
visions of  the  Loan  Act. 

Invalid  Acknowledgment.  —  It  is  not  usually 
a  good  defense  against  a  bona  Jide  purchaser 
that  the  acknowledgmeni  of  the  mortgage  is 
invalid.  Jarvis-Conklin  Mortg.  Trust  Co.  v. 
Willhoit,  84  Fed.  Rep.  514;  Williams  v.  Baker, 
71  Pa.  St.  476.  Compare  Twitchell  v.  McMur- 
trie,  77  Pa.  St.  383;  Michener  v.  Cavender,  38 
Pa.  St.  334,  80  Am.  Dec.  4S6. 

But  where  it  is  provided  by  statute  that  the 
acknowledgment  by  a  married  woman  shall 
be  on  examination  separately  and  apart  from 
her  husband,  she  may  show  as  a  defense  that 
the  certificate  of  acknowledgment  was  false, 
and  that  she  never  appeared  before  the  office" 
certifying  the  acknowledgment.  Le  Mesnager 
v.  Hamilton,  101  Cal.  533,  40  Am.  St.  Rep.  81. 
Omission  of  Seal.  —  The  failure  to  attach  a 
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6.  Duress.  —  It  is  well  established  that  a  mortgage,  like  any  other  instru- 
ment, is  unenforceable  if  executed  under  duress,  and  where  that  is  established 
it  affords  a  complete  defense  on  the  part  of  the  mortgagor  to  the  foreclosure 
suit,1  unless  the  duress  was  practiced  by  a  third  person  without  the  knowledge 
of  the  mortgagee.2  This  defense  is  personal  to  the  mortgagor,  however,  and 
is  not  available  to  a  purchaser  of  the  mortgaged  property  3  or  to  an  unsecured 
creditor  of  the  mortgagor.4 

7.  Former  Judgment.  —  It  has  already  been  shown  that  the  mortgagor  may 


seal  to  the  mortgage  at  the  time  of  its  execu- 
tion has  been  held  insufficient  to  constitute  a 
defense  to  a  foreclosure  suit,  where  it  was 
subsequently  attached.  Van  Riswick  v.  Good- 
hue, 50  Md.  57. 

Revenue  Stamp.  —  Under  a  former  federal 
statute  requiring  revenue  stamps,  it  was  held 
that  the  omission  thereof  from  a  mortgage  in- 
validated the  instrument  only  where  it  ap- 
peared to  have  been  done  with  the  intent  to 
evade  the  law.  Campbell  v.  Wilcox,  10  Wall. 
(U.S.)  421;  Ricord  v.  Jones,  33  Iowa  26,  fol- 
lowing Mitchell  v.  Home  Ins.  Co.,  32  Iowa 
421;  Dela  v.  Stan  wood,  61  Me.  51;  Green  v. 
Holway,  101  Mass.  244. 

Withholding  Mortgage  from  Record  to  Evade 
Taxation.  —  Under  a  statute  providing  for  the 
assessment  of  mortgages  from  the  record  it 
has  been  held  that  the  mere  withholding  the 
mortgage  from  record  until  the  tax  assess- 
ment for  the  current  year  had  been  completed 
would  not  prevent  foreclosure,  even  as  against 
purchasers  with  actual  notice.  Reichert  v. 
Neuser,  93  Wis.  513.  Compare  Sheldon  v. 
Pruessner,  52  Kan.  579,  holding  that  the  color- 
able transfer  of  a  note  and  mortgage  for  the 
purpose  of  escaping  taxation  will  not  entitle 
the  transferee  to  foreclose. 

Defective  Registry.  —  The  defective  registry 
of  a  mortgage  may  afford  a  good  defense  as 
against  subsequent  bona  fide  purchasers  of  the 
mortgaged  property.  Gillig  v.  Maass,  28  N. 
Y  191  •  New  York  L.  Ins.  Co.  v.  White,  17  N. 
Y.  469. 

But  the  failure  to  record  a  mortgage  within 
the  time  prescribed  by  statute  is  not  available 
as  a  defense  to  the  administrator  and  heirs  of 
the  mortgagor.    Evans  v.  Pence,  78  Ind.  439. 

In  New  York  it  is  held  that  the  index  to 
the  record  is  not  any  part  thereof,  and  that 
the  failure  to  index  a  prior  mortgage  will  not 
deprive  it  of  priority.  Mutual  L.  Ins.  Co. 
v.  Dake,  87  N.  Y.  257. 

See  also  the  titles  Acknowledgments,  vol. 
1,  p.  483;  Execution  and  Proof  of  Docu- 
ments, vol.  11,  p.  583;  Mortgages;  Record- 
ing Acts;  Records. 

1.  Duress  as  Defense  to  Foreclosure  —  England. 
—  Williams  v.  Bayley,  14  L.  T.  N.  S.  802. 

United  States.  —  See  Northwestern  Mut.  L. 
Ins.  Co.  v.  Nelson,  103  U.  S.  544. 

Districtof  Columbia.  —  Merchant  v.  Cook,  21 
D.  C.  145. 

Illinois.  —  Bradley  v.  Irish,  42  111.  App.  85; 
Eyster  v.  Hatheway,  50  111.  521.  See  Post  v. 
Springfield  First  Nat.  Bank,  38  111.  App.  259, 
138  111.  559. 

Indiana.  —  Line  v.  Blizzard,  70  Ind.  23; 
Brooks  v.  Berryhill,  20  Ind.  97.  See  Buck  v. 
Axt,  85  Ind.  572. 

Iowa.  —  Singer  Mfg.  Co.  v.  Rawson,  50 
Iowa  634;  Nevada  First  Nat.  Bank  v.  Bryan, 


62  Iowa  42;  Green  v.  Scranage,  19  Iowa  461, 
87  Am.  Dec.  447. 

Kansas. -- Berry  v.  Berry,  57  Kan.  691.  57 
Am.  St.  Rep.  351;  Lee  v.  Ryder,  1  Kan.  App. 
293.    See  Gabbey  v.  Forgeus,  38  Kan.  62. 

Kentucky.  —  Lightfoot  v.  Wallis,  12  Bush 
(Kv.)  498. 

Maryland.  —  Central  Bank  v.  Copeland,  18 
Md.  305,  81  Am.  Dec.  597. 

Massachusetts.  —  Harris  v.  Carmody,  131 
Mass.  51,  41  Am.  Rep.  188;  Vinton  v.  King,  4 
Allen  (Mass.)  562. 

Michigan. —  Benedict  v.  Roome,  106  Mich. 
378;  Meech  v.  Lee,  82  Mich.  274.  Compare 
Lyon  v.  Waldo,  36  Mich.  345;  Bowe  v.  Bowe, 
42  Mich.  195;  Detroit  Nat.  Bank  v.  Blodgett, 
115  Mich.  160. 

Missouri.  —  McCoy  v.  Green,  83  Mo.  626. 

Nebraska. — Hullhorst  v.  Scharner,  15  Neb. 
57. 

New  Jersey.  —  Lomerson  v.  Johnston,  44  N. 
J.  Eq.  93. 

New  York.  —  Schoener  v.  Lissauer,  107  N. 
Y.  in,  36  Hun  (N.  Y.)  100;  Wallach  v.  Hoex- 
ter,  3  How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  196; 
Dodd  v.  Averill,  7  N.  Y.  App.  Div.  290. 

North  Carolina.  —  Edwards  v.  Bowden,  107 
N.  Car.  58. 

Ohio.  —  James  v.  Roberts,  18  Ohio  548; 
Raguet  Roll,  7  Ohio  (pt.  i)  77;  Western 
Ave.  Bldg.  Assoc.  v.  Walters,  7  Ohio  Cir.  Ct. 
Rep.  202,  6  Ohio  Cir.  Dec.  728. 

Pennsylvania.  —  McCandless  v.  Engle,  51 
Pa.  St.  309. 

Rhode  Island.  —  Foley  v.  Greene,  14  R.  I. 
618,  51  Am.  Rep.  419. 

South  Carolina.  —  Williams  v.  Walker,  18  S. 
Car.  577. 

Texas.  —  Perkins  v.  Adams,  17  Tex.  Civ. 
App.  331- 

Wisconsin.  —  City  Nat.  Bank  v.  Kusworm, 
88  Wis.  188.  See  Macloon  v.  Smith,  49  Wis. 
200. 

Bona  Fide  Purchasers.  —  It  has  been  held  that 
a  mortgage  procured  by  duress  is  not  enforce 
able,  even  in  the  hands  of  a  bona  fide  pur- 
chaser without  knowledge  of  the  duress. 
Loomis  v.  Ruck,  56  N.  Y.  462;  Berry  v.  Berry, 
57  Kan.  691,  57  Am  St.  Rep.  351. 

2.  Duress  by  Third  Person  Without  Knowledge 
of  Mortgagee.  —  Rogers  v.  Adams,  66  Ala.  600; 
Gardner  v.  Case,  111  Ind.  494. 

3.  Defense  of  Duress  Not  Available  to  Purchaser 
of  Mortgaged  Property.  —  West  v.  Miller,  125 
Ind.  70. 

4.  Defense  of  Duress  Not  Available  to  Unsecured 
Creditor  of  Mortgagor.  —  Marion  Distilling  Co. 
v.  Ellis,  63  Mo.  App.  17. 

For  a  Full  Discussion  as  to  what  constitutes 
duress  and  the  effect  on  contracts  procured  by 
that  means,  see  the  title  Duress,  vol.  10,  p. 
320. 

15  Volume  XIII. 


Defenses. 


FORECLOSURE  OF  MORTGAGES. 


Illegality. 


pursue  other  remedies  on  the  debt  without  thereby  providing  a  defense  to  the 
foreclosure  suit.1  And  not  only  does  this  rule  permit  the  pendency  of  an 
action  at  law  on  the  note  or  bond  prior  to  foreclosure,  but  it  is  also  lawful  to 
prosecute  such  action  to  final  judgment,  and  the  recovery  thereof  will  not,  in 
most  jurisdictions,  affect  the  foreclosure  suit.*  Of  course,  however,  there  can 
be  but  one  satisfaction  of  the  debt,  and  if  the  mortgagee  proceeds  beyond 
judgment  to  execution  it  may  constitute  a  defense.3 

Foreclosure  of  Collateral.  —  Where  the  mortgagee  holds  two  mortgages,  one 
being  collateral  security  for  the  other,  it  is  no  defense  to  the  foreclosure  of  the 
former  that  a  decree  has  already  been  obtained  as  regards  the  principal 
mortgage.4  1 

8.  Fraud  or  Undue  Influence.  —  If  a  mortgage  is  procured  by  fraud  practiced 
on  or  undue  influence  exercised  over,  the  mortgagor,  that  fact  will  afford  a 
sufficient  defense  to  a  foreclosure  suit.5 

9.  Illegality.  — As  Between  the  Original  Parties,  it  is  a  good  defense  to  a  fore- 
closure suit  that  the  mortgage  was  given  in  consideration  of  the  illegal  sale  of 
intoxicating  liquors,6  or  in  consummation  of  a  settlement  whose  object  was  to 
stifle  a  criminal  prosecution,7  or  to  secure  a  gaming  debt,8  or  to  effect  a  trans- 
fer of  property  in  order  to  avoid  taxation,9  or  that  it  rests  on  any  other  illegal 
contract;  10  but  the  illegality,  in  order  to  affect  the  mortgagee,  must  be  known 
to  him  when  he  accepts  the  mortgage.11 

As  Between  the  Mortgagor  and  an  Assignee  of  the  Mortgagee,  the  principle  in  regard  to 
assignments  and  transfers  of  choses  in  action  generally  applies;  that  is,  if  the 
debt  secured  is  evidenced  by  a  negotiable  note,  a  transferee  thereof,  before 
maturity  and  without  notice  of  the  illegality,  takes  it  free  from  such  defense 


1.  See  supra,  this  section,  Another  Action 
Pending. 

2.  Judgment  at  Law  for  Debt  Secured  Not  a  Bar 
to  Foreclosure  —  Illinois.  —  Vansani  v.  Allmon 
23  111.  30.     Compare  Hewitt  v.  Tcn.pleton  48 
111.  367. 

Indiana.  —  O'Leary  v.  Snediker,  16  Ind.  404; 
Applegate  v.  Mason,  13  Ind.  75;  Hensicker  v. 
Lamborn,  13  Ind.  468;  Severson  v.  Moore,  17 
Ind.  231;  Markle  v.  Rapp,  2  Blackf.  (Ind.)  268. 
Under  these  decisions,  however,  the  creditor 
was  required  to  refrain  from  levying  an  exe- 
cution. Hensicker  v.  Lamborn,  13  Ind.  469; 
O'Leary  v.  Snediker,  16  Ind.  404. 

Iowa.  —  Morrison  v.  Morrison,  38  Iowa  73; 
Shearer  v.  Mills,  35  Iowa  499;  Jordan  v. 
Smith,  30  Iowa  500;  Hendershott  v.  Ping,  24 
Iowa  134;  Wahl  v.  Phillips,  12  Iowa  81. 

Maine. — Jewett  v.  Hamlin,  68  Me.  172. 

Massachusetts.  —  Torrey  v.  Cook,  116  Mass. 
163;  Ely  v.  Ely,  6  Gray  (Mass.)  439. 

Missouri.  —  Thornton  v.  Pigg,  24  Mo.  249. 

New  Jersey.  —  Flanagan  v.  Westcott,  11  N. 
J.  Eq.  264. 

South  Carolina.  —  Curtis  v.  Renneker,  34  S. 
Car.  468 

A  judgment  at  law  for  the  debt,  though  not 
a  bar  to  a  suit  to  foreclose  the  mortgage,  is  an 
adjudication  of  the  amount  due;  but  if  it  is 
not  interposed  in  the  foreclosure  suit  as  a  bar 
to  a  deficiency  judgment  therein,  the  deficiency 
judgment  cannot  afterwards  be  assailed  on 
the  ground  of  a  previous  adjudication.  Curtis 
v.  Renneker,  34  S.  Car.  468. 

3.  Only  One  Satisfaction  ^Allowed.  —  O'Leary 
v.  Snediker,  16  Ind.  404;  Hensicker  v.  Lam- 
born,  13  Ind.  469;  Ely  v.  Ely,  6  Gray  (Mass.) 
439;  Torrey  v.  Cook,  116  Mass.  163. 

4.  Foreclosure  of  Collateral  Mortgage  Not  Bar 


to  Foreclosure  of  Principal  Mortgage.  —  McAr- 

thur  v.  Magee,  114  Cal.  126. 

5.  Fraud  as  a  Sufficient  Defense  to  Foreclosure 

—  United  States.  —  Hicks  v.  Jennings,  4  Fed 
Rep.  855,  4  Woods  (U.  S.)  496. 

Iowa.  —  Benedict  v.  Hunt,  32  Iowa  27. 
New  York.  —  See  McConihe  v.  Fales,  107  N. 
Y.  404. 

North  Carolina.  —  Atkins  v.  Crumpler,  118 
N.  Car.  532. 

Ohio.  —  Baily  v.  Smith,  14  Ohio  St.  396,  84 
Am.  Dec.  385. 

Tennessee. — Genthner  v.  Fagan,  85  Tenn. 
491. 

Undue  Influence  as  a  Defense.  —  Spargur  v. 
Hall,  62  Iowa  498;  Leighton  v.  Orr,  44  Iowa 
679;  Tucker.  Buchholz,  43  Iowa4i5;  Bowe  i'. 
Bowe,  42  Mich.  196. 

See  also  the  titles  Fraud  and  Deceit  and 
Undue  Influence,  where  a  full  discussion  of 
these  questions  will  be  found. 

6.  Mortgage  Taken  on  Illegal  Sale  of  Liquor.  — 
Brigham  v.  Potter,  14  Grav  (Mass.)  522.  See 
also  the  title  Intoxicating  Liquors. 

7.  Compounding  Crime.  —  Meech  v.  Lee,  82 
Mich.  274;  Raguet  v.  Roll,  7  Ohio  (pt.  i)  77. 
See  also  the  title  Compounding  Offenses,  vol. 
6.  P-  399- 

8.  Mortgage  to  Secure  Gaming  Debt.  —  Dixon 
v.  Cuyler,  27  Ga.  248.  See  also  the  title  Gam- 
bling Contracts. 

9.  Mortgage  Given  to  Avoid  Taxation.  —  Shel- 
don v.  Pruessner,  52  Kan.  579. 

10.  For  a  Full  Discussion  as  to  what  contracts 
are  illegal,  and  the  effect  of  the  illegality  on 
the  parties,  see  the  title  Illegal  Contracts 
and  the  cross-references  there  given. 

11.  Knowledge  of  Mortgagee.  —  In  Earl  v. 
Clute,  2  Abb.  App.  Dec.  (N.  Y.)  1,  it  was  held 
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and  may  enforce  it  by  foreclosure  of  the  mortgage,  but  if  the  debt  is  not  evi- 
denced by  such  a  note,  or  if  it  is  transferred  after  maturity,  or  the  transferee 
has  notice  of  the  illegality,  that  defense  is  available  against  him  in  an  action  to 
foreclose  the  mortgage.1  _  _ 

Where  a  Mortgage  Is  Executed  by  a  Corporation  Ultra  Vires,  it  IS  generally  held  that 
that  fact  does  not  constitute  a  defense  to  an  action  against  it  for  foreclosure 
of  the  mortgage.2 

10.  Incapacity  or  Disability  of  Mortgagor.  —  As  in  the  case  of  other  contracts, 
it  is  a  sufficient  defense  to  the  enforcement  of  a  mortgage  that  the  mortgagor 
is  mentally  incapable  of  making  a  valid  contract  because  of  insanity  3  or 
habitual  drunkenness,  which  has  so  weakened  his  intellect  as  to  render  him 
almost  an  imbecile,4  or  was  subject  to  a  legal  disqualification  such  as  infancy  5 
or  coverture.6 

Illiteracy  of  the  Mortgagor  is  no  defense,  however,  except  so  far  as  advantage  ol 
it  may  have  been  taken  to  perpetrate  a  fraud  on  him.7 

11.  Mistake.  —  The  honest  mistake  of  the  mortgagor  in  a  purchase-money 
mortgage  as  to  the  quantity  of  land  conveyed  to  him  by  the  mortgagee  is  not 
usual!y°a  defense  to  the  foreclosure  of  a  purchase-money  mortgage  given 
therefor.8 


that  where  a  mortgage  was  given  for  the  pur- 
pose of  preventing  a  criminal  prosecution,  the 
mortgagee  was  not  affected  by  that  fact,  if  he 
did  not  know  of  the  illegal  agreement  when 
he  accepted  the  mortgage. 

1.  Eight  of  Transferees.  —  Where  a  negotiable 
note,  secured  by  a  mortgage,  is  transferred 
before  maturity,  it  is  no  defense  to  an  action 
by  the  transferee  to  foreclose  that  the  contract 
between  the  original  parties  was  illegal,  if  the 
transferee  had  no  notice  of  the  illegality. 
Cazet  v.  Field,  9  Grav  (Mass.)  329;  Ti ;,  lor  v. 
Page,  6  Allen  (Mass.)  86;  Reed  v.  Bond,  96 
Mich.  134.  Compare  Bagg  v.  Jerome,  7  Mich. 
145- 

2.  Ultra  Vires  Not  Available  to  Corporation 
Mortgagor —  United  States.  —  American  Water- 
works Co.  v.  Farmers'  L.  &  T.  Co.,  73  Fed. 
Rep.  956;  Sioux  City  Terminal  R.,  etc.,  Co.  v. 
Trust  Co.  of  North  America,  82  Fed.  Rep.  124. 

Illinois.  —  Ashley  Wire  Co.  v.  Illinois  Steel 
Co.,  164  111.  149,  56  Am.  St.  Rep.  1S7. 

New  York.  —  Buffalo  v.  Balcom,  134  N.  Y. 
532 


Pennsylvania.  —  Union  Trust  Co.  v.  Mercan- 
tile Library  Hall  Co.,  189  Pa.  St.  263. 

Wisconsin.  —  See   Cornell   v.    Hichens,  11 
Wis.  368. 

Where  a  municipality  is  empowered  by  its 
charter  to  permit  a  waterworks  company  to 
mortgage  its  plant,  the  question  whether  such 
permission  was  in  fact  given  cannot  be  raised 
by  the  mortgagor  as  a  defense  to  a  foreclosure 
suit.  American  Waterworks  Co.  v.  Farmers' 
L.  &  T.  Co.,  73  Fed.  Rep.  956. 

Foreign  Corporations.  —  Whether  or  not  a 
contract  made  by  a  foreign  corporation  with- 
out having  complied  with  the  local  law  is  en- 
forceable by  the  corporation  is  the  subject  of 
much  diversity  of  opinion,  and  in  some  juris- 
dictions depends  on  the  terms  of  the  statute. 
For  a  full  discussion  of  this  question  see  the 
title  Foreign  Corporations,  post. 

3.  Insanity  as  a  Defense.  —  Jacobs  v.  Rich- 
ards, 18  Beav.  300;  Curtis  v.  Brownell,  42 
Mich.  165;  Day  v.  Seely,  17  Vt.  542;  Ripley  v. 
Babcock,  13  Wis.  425.  See  also  the  title 
Insanity. 
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If  the  Mortgagor's  Insanity  Has  Not  Been  Judi- 
cially Declared,  and  there  is  nothing  in  hip  con- 
duct or  appearance  to  show  incapacity,  it  has 
been  held  that  the  mortgage,  if  not  unfair  to 
him,  will  be  upheld.  Fay  v.  Burditt,  81  Ind. 
433,  42  Am.  Rep.  142. 

Mortgage  Pursuant  to  Agreement  Made  Before 
Insanity.  —  In  Bevin  v.  Powell,  83  Mo.  365, 
affirming  n  Mo.  App.  216,  it  was  held  that 
where  a  mortgage  was  executed  in  pursuance  of 
a  written  agreement  entered  into  by  the  mort- 
gagor while  sane,  it  was  not  a  sufficient  de- 
fense that  at  the  time  of  the  execution  of  the 
mortgage  he  was  insane. 

Mortgage  Executed  under  Order  of  Court.  — 
Where  a  mortgage  is  executed  by  a  guardian 
in  pursuance  of  an  order  of  court,  the  fact 
that  he  was  at  the  time  insane  is  immaterial. 
Grier's  Appeal,  101  Pa.  St.  412. 

4.  Habitual  Drunkenness  as  Defense.  —  Van 
Horn  v.  Keenan,  28  111.  445.  See  also  the  title 
Intoxication. 

5.  Infancy  as  a  Defense.  —  Thormaehlen  v. 
Kaeppel,  86  Wis.  378. 

For  a  Full  Discussion  as  to  the  validity  and 
effect  of  contracts  made  by  infants,  see  the 
title  Infants. 

6.  Coverture.  —  See  supra,  this  section.  Cover- 
ture. 

1.  Illiteracy  of  Mortgagor  Not  Ordinarily  a  De- 
fense.—  Leslie  v.  Merrick,  99  Ind.  180.  Com- 
pare Albany  City  Sav.  Inst.  v.  Burdick,  87  N. 
Y.  40. 

Fraud  Perpetrated  on  Illiterate  Person.  —  Green 
v.  Wilkie,  98  Iowa  74,  60  Am.  St.  Rep.  184. 
See  also  the  title  Bills  of  Exchange  and 
Promiscory  Notes,  vol.  4,  p.  329. 

8.  Mistake  as  to  Quantity  of  Land  Not  Usually 
Defense  to  Foreclosure.  —  Clark  v.  Davis,  32  N. 
J.  Eq.  530;  Northrop  v.  Sumney,  27  Barb.  (N. 
Y.)  197;  Dresbach  v.  Stein,  41  Ohio  St.  70. 

In  Dresbach  v.  Stein,  41  Ohio  St.  70,  it  was 
held  that  where  the  assignee  for  benefit  of 
creditors,  in  selling  land  of  the  assignor,  over- 
stated the  number  of  acres  in  a  certain  tract, 
the  foreclosure  of  a  mortgage  given  for  the 
purchase  money  could  not  be  defeated  by  such 
misstatement. 
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12.  Payment  and  Satisfaction  —  a.  In  General.  —  Where  the  debt  has  been 
paid  or  otherwise  satisfied,  the  proof  of  that  fact  will  afford  a  sufficient  defense 
to  the  foreclosure  suit,1  whether  the  payment  has  been  made  and  accepted 
before  maturity  or  afterwards.2  A  discussion  of  what  constitutes  payment 
and  to  whom  payment  must  be  made  must  be  sought  elsewhere,3  but  one 
feature  peculiar  to  the  foreclosure  suit  is  that  it  is  a  good  defense  to  the  latter 
that  the  defendant  has  paid  the  legal  holder  before  maturity,  though  without 
obtaining  the  note  and  mortgage,  while  such  payment  is  not  a  good  defense  to 
an  action  on  the  note  by  an  innocent  holder.4 

A  Tender  of  the  amount  due  on  the  .mortgage  may  be  sufficient  to  prevent 
foreclosure.5 

b.  Place  of  Payment.  —  It  is  not  a  sufficient  defense  to  foreclosure  that 
the  debtor  was  unable  to  find  the  mortgagee  until  after  the  time  of  maturity.* 
And  where  the  debt  is  payable  at  a  certain  place,  the  mortgagor  must,  in  order 
to  save  costs  and  interest,  deposit  or  tender  the  amount  there  though  the  note 
is  elsewhere.7 

c.  Extension  of  Time  for  Payment.  —  It  is  no  defense  to  foreclosure 
that  the  suit  was  brought  before  the  expiration  of  the  period  of  extension 
allowed  by  the  mortgagee,  as  the  remedy  for  the  breach  of  such  an  agreement 
is  an  action  for  damages.8 


A  Proportionate  Abatement  of  the  Purchase 
Money  will  be  allowed  on  foreclosure  of  a  pur- 
chase-money mortgage  where  by  mistake  the 
quantity  of  land  conveyed  was  overstated. 
See  supra,  this  title,  Set-off,  Recoupment,  and 
Counterclaim  in  Foreclosure. 

So,  too,  an  abatement  may  be  allowed  where 
the  purchase-money  mortgage  was  executed 
under  a  mistaken  belief  on  the  part  of  the 
mortgagor  that  the  mortgagee  had  a  fee-sim- 
ple title  to  the  land  conveyed,  when,  in  fact, 
he  had  but  a  life  estate.  Wilson  v.  Ott,  173 
Pa.  St.  253,  51  Am.  St.  Rep.  767. 

Judgment  for  Breach  of  Covenant.  —  Where  the 
mortgagor  in  a  purchase- money  mortgage  has 
recovered  a  judgment  against  the  mortgagee 
for  breach  of  covenant  by  reason  of  a  de- 
ficiency in  the  quantity  of  the  land,  the 
amount  of  such  judgment  may  be  applied  on 
the  mortgage  debt.  Hsath  v.  Pratt,  51  Vt. 
238. 

1.  Satisfaction  of  Debts  Secured  a  Complete  De- 
fense to  Foreclosure  —  Illinois.  —  Buehler  v.  Mc- 
Cormick,  169  111.  269;  Towner  v.  McClelland, 
no  111.  542;  Strong  v.  King,  35  111.  9. 

Massachusetts.  —  Holman  v.  Bailey,  3  Met. 
(Mass.)  55. 

Michigan. — Brown  v.  Thompson,  29  Mich. 
72;  Suhr  :'.  Ellsworth,  29  Mich.  57. 

New  York.  —  Lawson  v.  Barron,  18  Hun  (N. 
Y.)4I4- 

Washington.  —  Interstate  Sav.,  etc..  Assoc. 
v.  Cairns,  16  Wash.  215,  holding  that  a  build- 
ing and  loan  association  could  not  foreclose  its 
mortgage  when  the  monthly  payments  with 
interest  and  premium  equalled  trie  amount  of 
the  debt. 

2.  Payment  May  Be  Either  Before  or  After  Ma- 
turity. —  Holman  v.  Bailey,  3  Met.  (Mass.)  55; 
Lawson  v.  Barron.  18  Hun  (N.  Y.)  414. 

3.  See  the  title  Payment. 

4.  Distinction  Between  Action  on  Note  and  Fore- 
closure of  Mortgage.  —  Buehler  v.  McCormick, 
169  111.  269;  Towner  v.  McClelland,  no  111. 
542.  In  the  case  last  cited  the  court  said: 
"A  mortgage  not  being  assignable  at  law,  the 
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assignee  takes  it  subject  to  all  equities  be- 
tween the  parties.  The  fact  that  he  takes  the 
note  by  assignment,  before  maturity,  free 
from  all  defenses  at  law  does  not  thereby 
protect  the  mortgage  against  equitable  de- 
fenses—  that  applies  alone  to  negotiable 
paper,  and  not  to  equitable  assignments.  Not 
only  so,  but  where  a  mortgage  is  assigned, 
and  the  mortgagor  without  notice  pays  the 
payee,  who  has  parted  with  the  note,  that  will 
discharge  the  mortgage,  and  in  a  suit  to  fore- 
close such  payment  may  be  set  up  in  bar  of  a 
decree  for  its  foreclosure.  The  mortgagor,  to 
release  himself  from  liability  on  his  note,  must 
see  that  he  pays  the  money  to  the  holder  of  the 
note,  who  has  received  it  by  assignment  before 
maturity,  but  not  so  to  discharge  the  mort- 
gage, because  it  is  not  assignable  at  law.  The 
equitable  assignee,  to  protect  his  rights 
against  a  payment  by  the  mortgagor  to  the 
mortgagee,  must  give  the  former  notice, 
actual  or  constructive,  of  its  assignment.  He 
may  place  the  assignment  on  record,  or  give 
notice  of  the  assignment  to  the  mortgagor. 
Here  defendant  in  error  did  neither,  nor  did 
the  mortgagor  have  any  notice,  nor  was  there 
anything  to  put  him  on  inquiry." 

5.  Effect  of  Tender.  —  Silva  v.  Turner.  166 
Mass.  407;  Teller  v.  Willett,  31  W.  N.  C.  (Pa.) 
127. 

6.  Place  of  Payment  —  Inability  to  Find  Mort- 
gagee. —  Dwight  v.  Webster,  32  Barb.  (N.  Y.) 
48.    Compare  McCauley  ?■.  Leavitt,  10  Utah  91. 

7.  Payment  or  Tender  Must  Be  at  Place  Desig- 
nated.—  McCauley  v.  Leavitt,  10  Utah  91. 

Where  a  coupon,  payable  in  another  state, 
is  sent  to  a  bank  in  the  debtor's  home  town, 
and  he  is  notified  thereof,  it  is  no  defense  to 
foreclosure  of  the  mortgage  securing  the  bond 
that  the  coupon  was  not  presented  for  payment 
at  the  place  named  therein.  Tatum  v.  Ray. 
fig  Fed.  Rep.  6S2,  affirmed  72  Fed.  Rep.  112. 

8.  Extension  of  Payment  Not  a  Defense  to  Fore- 
closure.—  In  Ayers  v.  Hamilton,  131  Ind.  98. 
which  was  an  action  to  foreclose  a  mortgage, 
the  answer  alleged  as  a  defense  that  the  plain- 
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d  TO  AND  AGAINST  Whom  AVAILABLE.  —  The  defense  of  payment  is 
available  to  a  purchaser  from  the  mortgagor  though  he  took  subject  to  the 

m0ri3SaUsurv-«  Generally  a  Defense  and  Not  a  Cross-demand.  - 
Usury  in  connection  with  the  loan  which  the  mortgage  is  given  to  secure  is 
oVnerallv  treated  as  a  matter  of  defense  rather  than  of  set-off.  recoupment  or 
Counterclaim,2  though  in  some  of  the  cases  it  has  been  loosely  designated  as 
a  matter  of  counterclaim  or  set-off.3 

h  Effect  of  Usury  on  the  Foreclosure  Proceeding.  —  Usury  is 
ordinarily  a  good  defense  to  the  foreclosure  suit,4  but  whether  it  operates  to 
defeat  the  proceeding  entirely  or  merely  to  reduce  the  amount  of  recovery 
depends  upon  the  language  of  the  different  statutes  by  which  in  almost  every 
Jurisdiction  the  subject  of  usury  is  regulated  in  detail.  _ 

c  Who  May  Urge  the  Defense.  —  It  is  a  doctrine  established  in  most 
jurisdictions  that  usury  in  the  making  of  a  loan  is  a  personal  defense  to  the 
foreclosure  suit  and  may  be  urged  only  by  the  mortgagor  and  those  in  privity 
with  him.6 


tiff  had  by  a  written  agreement  extended  the 
time  of  payment  of  the  note  secured.  On  this 
point  the  court  said:  "  It  is  well  settled  that 
an  agreement  to  extend  the  time  of  payment 
of  a  debt  for  a  limited  period  of  time,  even  if 
founded  upon  a  sufficient  consideration,  is,  in 
substance,  an  agreement  not  to  sue  within 
that  time,  and  cannot  be  pleaded  in  bar  of  an 
action  brought  within  that  time.  The  only 
remedy  for  th?  violation  of  such  an  agreement 
is  an  action  for  damages."  Citing  Vogel  v. 
Harris  112  Ind.  494;  Williams  v.  Scott,  83 
Ind.  405;  Mills  v.  Todd,  83  Ind.  25;  Irons  v. 
Woodfill,  32  Ind.  40.  See  also  Stone  v.  Bill- 
ings, 167  111.  170;  Trayser  v.  Indiana  Asbury 
University,  30  Ind.  556;  and  the  title  Payment. 

1.  Defense  of  Payment  Available  to  Purchaser 
from  Mortgagor.  —  Russell  v.  Kinney,  1  Sandf. 
Ch.  (N.  Y.)  34- 

In  Illinois  payment  may  be  urged  even 
against  a  bona  fide  assignee  of  the  mortgage 
before  maturity.    McAuliffe  v.  Reuter,  166  111. 

^2.  Usury  Generally  Regarded  as  Defense  and  Not 
as  Counterclaim.  —  New  England  Mortg. 
Security  Co.  v.  Aughe,  12  Neb.  504;  Exeter 
Nat.  Bank  v.  Orchard,  3Q  Neb.  485;  Prouty  ■v. 
Eaton,  41  Barb.  (N.  Y.)  409;  Equitable  L. 
Assur.  Soc.  v.  Cuyler,  12  Hun  (N.  Y.)  247; 
Barthet  v.  Elias,  2  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  364;  People's  Bank  v.  Jackson,  43  S.  Car. 
86,  49  Am.  St.  Rep.  823. 

In  accordance  with  the  rule  stated  in  the  text, 
where  a  foreclosure  suit  is  dismissed  without 
prejudice  the  mortgagor's  claim  of  usury 
should  not  De  retained  for  trial.  New  England 
M  ->rtg.  Security  Co.  v.  Aughe,  12  Neb.  504. 

In  New  York,  where  the  answer  to  a  fore- 
closure suit  sets  up  usury,  no  reply  is  neces- 
sary, as  would  be  the  case  were  it  a  counter, 
claim.  Equitable  L.  Assur.  Soc.  v.  Cuyler,  12 
Hun  (N.  Y)  247;  Barthet  v.  Elias,  2  Abb.  N. 
Cas.  (N.  Y.  Super.  Ct.)  364. 

3.  Usury  Sometimes  Designated  as  Counterclaim 
or  Set-off.  —  Myers  v.  Wheeler,  24  N.  Y.  App. 
Div.  327;  Davis  v.  Sloman,  27  Neb.  877. 

In  Vermont,  while  usury  may  be  pleaded  by 
way  of  answer,  it  may  also  be  set  up  in  a 
cross-bill  in  the  same  way  as  any  other  cross- 
demand.  Hathaway  v.  Hassan,  64  Vt.  135; 
Ward  v.  Sharp,  15  Vt.  115-    In  the  case  last 


cited  the  court  said:  "  Payments  made  in  pur- 
suance of  an  usurious  contract,  to  an  amount 
within  the  debt  and  legal  interest,  are  to  be  re- 
garded as  payments  generally,  and  in  a  bill  to 
foreclose  a  mortgage  founded  upon  such 
contract  may  be  insisted  on  by  way  of 
answer." 

4.  Usury  Ordinarily  Good  Defense  to  Foreclos- 
ure,—  Dixon  v.  Cuyler,  27  Ga.  248. 

5.  For  a  Full  Discussion  as  to  the  eflect  of 
usury  on  a  contract  and  the  remedies  of  the 
parties,  see  the  title  Usury. 

6.  Usury  a  Personal  Defense  —  United  States.  — 
Black  v.  Reno,  59  Fed.  Rep.  917;  De  Wolf  v. 
Johnson,  10  Wheat.  (U.  S.)  367. 

Alabama.  —  Moses  v.  Home  Bldg.,  etc., 
Assoc.,  100  Ala.  465;  Fielder?'.  Varner,  45  Ala. 
429;  Cain  v.  Gimon,  36  Ala.  168;  Lehman  v. 
Marshall,  47  Ala.  362, 

Connecticut.  —  Loom  is   v.  Eaton,  32  Conn. 

550. 

Georgia.  —  Mordecai  v.  Stewart,  37  Ga.  364; 

Irwin  v.  McKnight,  76  Ga.  669;    Zellner  v. 

Mobley,  84  Ga.  746,  20  Am.  St.  Rep.  390. 
Illinois.  —  Adams  v.  Robertson,  37  HI-  45- 
Indiana.  —  Studabaker    v.    Marquardt,  55 

Ind.  341. 

Iowa.  —  Carmichael  v.  Bodfish,  32  Iowa  418; 
Huston  v.  Stringham,  21  Iowa  36;  Powell  v. 
Hunt,  ir  Iowa  430;  Perry  v.  Kearns,  13  Iowa 
174. 

Kansas.  —  Pritchett  v.  Mitchell,  17  Kan.  355, 
22  Am.  Rep.  287. 

Ketitucky.  —  Campbell  v.  Johnston,  4  Dana 

(Ky.)  178. 

Massachusetts.  —  Green  v.  Kemp,  13  Mass. 
515,  7  Am.  Dec.  169. 

Michigan.  —  Farmers,  etc.,  Bank  v.  Kim- 
mel,  1  Mich.  84. 

Missouri.  —  Ransom  v.  Havs,  39  Mo.  445. 

Nebraska.  —  Cheney  v.  Dunlap,  27  Neb.  401; 
Morling  v.  Bronson,  37  Neb.  608. 

New  Hampshire.  —  Ladd  v.  Wiggin,  35  N.  H. 
421,  69  Am.  Dec.  551. 

New  Jersey.  —  Conover  v.  Hobart,  24  N.  J. 
Eq.  120. 

New  York.  —  Williams  v.  Tilt,  36  N.  Y.  319; 
Mechanic;'  Bank  v.  Edwards,  1  Barb.  (N.  Y.) 
271-  Bullardz-.  Raynor,  30  N.  Y.  197;  Billing- 
ton'  v.  Wagoner,  33  N.  Y.  31;  Dix  v.  Van 
Wyck,  2  Hill  (N.  Y.)  522;  Ohio,  etc.,  R.  Co.  v. 
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As  to  Persons  Deriving  a  Title  or  Interest  from  or  under  the  Mortgagor,  the  rule  seems  to 
be  that  they  may  always  set  up  the  defense  of  usury,  unices  lh^  aequi"  d  such 
title  or  interest  in  recognition  of  the  mortgage.  Thus,  a  widow  who  had 
joined  in  a  mortgage  by  her  husband  may  plead  usury  by  virtue  of  her  vested 
right  of  dower  or  homestead.*  So,  too,  the  defense  is  available  to  junior  mort- 
gagees/ judgment  creditors  of  the  mortgagor/  or  other  persons  having  a  lien 
on  the  mortgaged  property.4  b 

Purchasers  of  the  Mortgaged  Property  are  affected  by  the  same  principle,  and  it  is 
held  that  usury  may  be  pleaded  by  a  purchaser  at  a  sale  under  execu  on 
against  the  mortgagor,  or  on  foreclosure  of  a  mechanic's  lien.*  A  purchaser 
rom  the  mortgagor  may  plead  usury  if  he  purchased  without  any  deduction 
from  the  purchase  money  on  account  of  the  mortgage,6  but  if  he  assumed  the 
mortgage  debt,  or  took  his  deed  subject  to  the  mortgage,  it  is  geSy  held 
that  he  cannot  make  such  defense.7  y 


Kasson,  37  N.  Y.  218;  Howell  v.  Ripley  10 
Paige  (N.  Y.)43;  Wells  v.  Chapman,  13  Barb 
(N.  Y.)  561. 

Ohio.  —  Cramer  v.  Lepper,  26  Ohio  St.  59 
20  Am.  Rep.  756;  Smith  v.  Exchange  Bank,  26 
Ohio  St.  141. 

Oregon.  —  Holladay  v.  Holladay,  13  Oregon 
523- 

Pennsylvania.  —  Miners'  Trust  Bank  v. 
Roseberry,  81  Pa.  St.  309. 

South  Dakota. — Cahn  v.  Farmers,  etc. 
Bank,  1  S.  Dak.  237. 

Vermont.  —  Lamoille  County  Nat.  Bank  v. 
Bingham,  50  Vt.  105,  28  Am.  Rep.  490;  Austin 
v.  Chittenden,  33  Vt.  553;  Reed  v.  Eastman 
50  Vt.  67. 

Virginia.  -  Spengler  v.  Snapp,  5  Leigh  (Va.) 
478. 

Wisconsin.  —  Draper  v.  Emerson,  22  Wis. 
147;  Thomas  v.  Mitchell,  27  Wis.  414;  Ready 
v.  Huebner,  46  Wis.  692,  32  Am.  Rep. '749. 

Trustee  for  Mortgagor.  —  Where  a  release  or 
quitclaim  deed  is  executed  by  a  mortgagor  for 
the  sole  purpose  of  creating  a  trust  in  his  own 
favor,  and  the  releasee  has  no  interest  in  the 
mortgaged  premises  except  as  trustee  for  the 
sole  use  and  benefit  of  the  mortgagor,  he  can- 
not  set  up  the  defense  of  usury  in  a  foreclosure 
proceeding  to  which  the  mortgagor  also  is  a 
party.  There  is  no  such  privity  between  the 
mortgagor  and  the  releasee  as  will  entitle  the 
releasee  to  set  up  the  defense.  Westerfield  v. 
Bried,  26  N.  J.  Eq.  357. 

1.  Right  of  Mortgagor's  Widow  to  Plead  Usury. 

—  Campbell  v.  Babcock,  27  Wis.  512. 

2.  Right  of  Junior  Mortgagees  to  Plead  Usury. 

—  Mutual  L.  Ins.  Co.  v.  Bowen,  47  Barb.  (N. 
Y.)  618;  Greene  v.  Tyler,  39  Pa.  St.  361; 
Maloney  v.  Eaheart,  81  Tex.  281.  But  see 
Stickney  v.  Moore,  108  Ala.  590. 

3.  Right  of  Judgment  Creditors  to  Plead  Usury. 

—  Brooke  v.  Morris.  2  Cine.  Super.  Ct.  Rep 
528;  Union  Bank  v.  Bell,  14  Ohio  St.  200. 

A  judgment  creditor  of  a  chattel  mortgagor 
may    plead    usury    against    the  mortgage 
Carovv  v.  Kelly,  59  Barb.  (N.  Y.)  239. 

4.  Lienholders.  —  A  person  who  has  a  lien  on 
a  mortgaged  chattel  may  set  up  the  defense  of 
usury  against  the  mortgage.  Thompson  v 
Van  Vechten,  27  N.  Y.  568. 

5.  Purchasers  of  Mortgaged  Property  at  Judicial 
Sale.  —  Knickerbocker  L.  Ins.  Co.  v  Hill  6 
Thomp.  &  C.  (N.  Y.)  285;  Dix  v.  Van  Wvck',  2 
Hill  (N.  Y.)  522. 
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6.  Purchaser  from  Mortgagor.  —  If  a  person 
purchased  from  the  mortgagor  without  any 
deduction  from  the  price  on  account  of  the  in- 
cumbrance, he  thereby  becomes  invested  with 
the  right  to  interpose  the  same  defenses  as 
might  have  been  made  by  the  mortgagor. 
The  conveyance  amounts  to  an  authority  to 
the  purchaser  to  interpose  the  defense  of 
usury  against  the  collection  of  the  mortgage 
debt,  without  regard  to  the  value  of  the  prop- 
erty.   Maher  v.  Lanfrom,  86  111.  513. 

7.  Purchaser  Assuming  Mortgage  or  Taking 
Deed  Subject  Thereto  —  United  States  —  De 
Wolf  v.  Johnson,  10  Wheat.  (U.  S.)  369;  Black 
v.  Reno,  59  Fed.  Rep.  917. 

Illinois.  —  Maher  v.  Lanfrom,  86  111.  516. 
Iowa.  —  Burlington    Mut.  Loan  Assoc.  v 
Heider,  55  Iowa  424. 

Maryland.  —  Hough  v.  Horsey,  36  Md  181 
11  Am.  Rep.  484. 

New  Jersey,  —  Pinnell  v.  Boyd,  33  N.  I  Eq 
190.  v 
New  York.  —  Hartley  v.  Harrison,  24  N  Y 
170;  Sands  v.  Church,  6  N.  Y.  347-  Brooks  v 
Avery,  4  N.  Y.  225;  Morris  v.  Floyd,  5  Barb. 
(N.  \.)  130,  overruling  Mechanics'  Bank  v 
Edwards,  1  Barb.  (N.  Y.)  271;  Shufelt  v.  Shu- 
felt,  9  Paige  (N.  Y.)  137,  37  Am.  Dec.  381. 

Ohio.  —  Cramer  v.  Lepper,  26  Ohio  St.  so 
20  Am.  Rep  756. 

But  see  contra  M'Alister  v.  Jerman,  32  Miss. 
142;  Gunnison  v.  Gregg,  20  N.  H.  100. 

One  of  Several  Mortgagors,  haiing  acquired 
the  interests  of  his  comortgagors  in  the  mort- 
gaged property,  may  plead  the  defense  of 
usury  to  the  full  extent  of  the  debt  secured, 
and  not  merely  to  that  of  his  original  interest' 
People's  Bank  v.  Jackson,  43  S.  Car.  86  40 
Am.  St  Rep.  823. 

Distinction  Between  Purchase  of  Land  and  Pur- 
chase of  Equity  of  Redemption.  —  "  The  assignee 
of  an  equity  of  redemption  eo  iwmi'w  cannot 
interpose  the  defense  of  usurv  against  the 
mortgagee;  because,  having  purchased  the 
equity  of  redemption  and  nothing  more,  he  is 
presumed  to  have  purchased  subject  to  the 
mortgage  and  by  his  contract  with  the  mort- 
gagor to  have  assumed  to  discharge  it;  that 
being  a  contract  which  the  mortgagor  has  a 
right  to  make,  for  he  might  waive  the  usury; 
and  under  this  presumption,  when  the  pur- 
chaser of  the  mere  equity  of  redemption  has 
paid  its  price,  and  also  discharged  the  mort- 
gage, he  has  paid  no  more  than  the  agreed 
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d  Against  Whom  Available.  -  The  defense  of  usury  is  generally 
available  only  as  against  the  original  mortgagee,  and  cannot  be  pleaded  to  the 
prejudice  of  a  bona  fide  purchaser  from  him  for  value,  if  the  debt  secured  is 
evidenced  by  a  negotiable  note.1 

e  Waiver  and  Estoppel.  —  One  who  enters  his  voluntary  appearance  in 
the  foreclosure  suit  and  consents  to  the  rendition  of  a  decree  thereby  waives 
the  defense  of  usury.58  Such  defense  is  likewise  waived  by  neglecting  to  set 
it  up  in  the  foreclosure  suit.3  _ 

Ees  Judicata.  —  So  where,  in  a  previous  action  to  set  aside  the  mortgage  on 
other  grounds,  it  was  declared  to  be  a  valid  instrument,  the  defense  of  usury 
cannot  be  urged  in  the  foreclosure  suit.4 

14.  Other  Defenses.  —  Forgery  is  of  course  a  good  defense  to  foreclosure,  but 
must  be  clearly  established.5 

Mortgage  Deposited  in  Escrow.  —  It  is  a  sufficient  defense  to  a  foreclosure  suit  by 
an  administrator  that  the  mortgage  was  deposited  in  escrow  only  and  that  the 
mortgagor  has  received  no  consideration  therefor.* 

Breach  of  Conditions.  —  Where  the  note  secured  by  the  mortgage  is  nonnegotia- 
ble  the  mortgagor  is  not  precluded  from  setting  up  as  against  an  assignee  that 
the  mortgage  was  given  for  the  purpose  of  taking  up  a  prior  mortgage  to  the 
same  creditor,  and  that  after  the  assignment  the  defendant  discovered  that  the 
prior  mortgage  was  not  discharged.7 

15  Insufficient  Defenses.  —  It  is  not  a  sufficient  defense  to  the  foreclosure 
suit  that  the  mortgagor  had  no  title,8  or  that  the  estate  of  which  the  mort- 
gaged land  forms  a  part  is  in  process  of  settlement,9  or  that  the  defendants, 
being  grantees  of  the  mortgagor,  purchased  with  the  understanding  that  the 
mortgage  was  to  be  released,10  or  that  the  defendant  has  assigned  to  the  plain- 
tiff an  insurance  policv  upon  which  a  loss  is  payable  and  has  requested  the  - 
plaintiff  to  collect  the  amount  due  and  apply  it  on  the  note.11  So  the  question 
whether  the  mortgagee  has  complied  with  the  condition  of  a  policy  in  his  favor 
so  as  to  recover  loss  on  the  mortgaged  premises  cannot  be  considered  as  a 
defense  while  it  is  undetermined  whether  there  is  any  right  of  recovery  at  all. 

Pledge  of  Distinct  Portions  for  Purchase  Money.  —  The  fact  that  different  deeds  ot 
trust  on  distinct  portions  of  the  land  which  are  given  to  secure  bonds  for  the 
purchase  price  fail  to  state  which  of  the  bonds  is  secured  by  each  deed  will  not 
prevent  a  foreclosure,  but  all  will  be  marshalled  as  security.13 

Change  of  Corporate  Name.  —  The  fact  that  the  legislature  has  changed  the  name 
of  a  corporate  mortgagee  will  not  prevent  recovery  on  the  mortgage. 

price  and  value  of  the  land,  which  includes  5.  Forgery  as  a  Defense.  -  Cameron  v.  Culk- 

both  the  amount  represented  by  the  mortgage  ins,  44  Mich.  53IJ    Matteson  v.  Morris.  40 

and  the  price  of  the  equity  of  redemption.  Mich.  52.                                    ,      ,  ,. 

Bui  against  an  assignee  of  the  land  mortgaged  As  to  rights  and  liabilities  under  forged  m- 

as  contradistinguished  from  an  assignee  of  the  struments,  see  the  title  Forgery,  P"si 

mere  equity  of  redemption  eo  nomine,  no  such  6.  Deposit  m  Escrow.  —  Morgan  v.  Morgan, 

presumption  arises,  and  he  may  set  up  the  de-  166  Pa  St.  45°. 

fense  of  usury  against  the  mortgage  when  it  7.  Walker  z,  Thompson,  108  Mich  686 

is  sought  to  be  enforced."     Union  Bank  v.  8.  Want  of  Title  m  Mortgagor  Not  a  Sufficient 

Bell,  14  Ohio  St.  200.  Defense.  —  Pennsylvania  Ins.  Co.  v.  Beaumont, 

1.  Against  Whom  Available  —  Assignees.  —  190  Pa.  St.  101  Wall,, 
Sedgwick  v.  Dixon,  18  Neb.  545;  Wortendyke  9.  Estate  m  Process  of  Settlement.  -  Wall  v. 
v.  Meehan,  9  Neb.  221.  McMillan,  44  S.  Car.  402. 

As  to  the  rights  of  assignees  of  choses  in  10.  Agreement  for  Release.— Parker  v.  Harvey, 

action  generally,  see  the  titles  Assignments,  (N.  J.  1897)  36  All.  Rep.  681.  ...... 

vol    2    p.  1007-    Bills   of  Exchange  and  11.  Assignment  of  Insurance  Policy -to  Plaintiff. 

Promissory  Notes,  vol.  4.  p.  65.  -St.  Helena  Sav.  Bank  v.  Middlekauff,  113 

2.  Waiver  by  Concent  to  Decree.  —  Bell  v.  Fer-  Cal.463-     .                             T„  fi 
eus  5-  Ark  «6  12-  Detwiler  v.  Hibbard,  66  111.  App.  82 

3.  '  Waiver  by  Failure  to  Set  up  Defense.  -  Til-  13.  Winn  v.  Lippincott  Invest.  Co.,  125  Mo. 
lotso'n  v.  Nye,  88  Hun  (N.  Y.)  101.  528. 

4.  Ees   Judicata.  -  Davidson    v.    Weed,    20  14.  Change  of  Corporate  Name  of  Mortgagee.  - 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  147.  Lomb  v.  Pioneer  Sav.,  etc.,  Co.,  106  Ala.  071- 
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Weight. 


Mere  Delay  in  the  commencement  of  the  suit  is  not  a  sufficient  defense  to 

foreclosure.* 

Garnishment  of  the  Mortgagor  is  not  a  good  defense  upon  a  scire  facias  sur  mort- 
gage in  Pennsylvania,  though  it  will  be  considered  by  the  court  in  controlling 
the  judgment  and  protecting  the  garnishee.2 

Waste  committed  by  the  defendant,  not  as  mortgagee,  but  in  another 
capacity,  is  not  a  defense  to  the  foreclosure  of  a  purchase-money  mortgage.3 

VIII.  Evidence  —  1.  In  General.  —  The  burden  of  proving  the  execution  and 
delivery  of  the  mortgage,  if  denied  by  the  defendant,  is  on  the  plaintiff.4 

2.  Admissibility  —  a.  Parol  Evidence.  —  The  parol-evidence  rule  is  appli- 
cable to  the  hearing  of  the  foreclosure  suit,  and  the  defendant  cannot  show  bv 
parol  that  the  purported  mortgage  is  in  fact  a  deed,5  though  of  course  a  deed 
may  be  shown  to  be  a  mortgage.6  It  cannot  be  shown  that  a  bond  which 
recites  a  sum  certain  was  given  for  a  contingent  amount.7  Where  the 
destruction  of  the  note  and  mortgage  is  shown,  parol  testimony  concerning 
their  contents  is  admissible,  and  an  objection  that  the  certified  copy  of  the 
mortgage  record  discloses  but  one  witness  to  its  execution  where  two  are 
required  becomes  immaterial.8 

b.  Under  the  Pleadings.  —  Where  the  answer  is  a  general  denial,  evi- 
dence of  a  difference  between  the  quantity  of  land  purchased  and  that  actually 
conveyed  is  inadmissible  to  reduce  the  amount  of  recovery  in  the  foreclosure 
of  the  purchase-money  mortgage.9 

Payment.  —  But  although  the  defense  of  payment  is  not  distinctly  pleaded, 
yet  if  evidence  thereof  is  received  without  objection  the  defendant  is  entitled 
to  its  benefits.10 

3.  Weight  —  Prima  Facie  Proof.  —  The  production  of  the  note  or  mortgage, 

purporting  to  have  been  properly  executed,  makes  out  a  prima  facie  case, 
though  such  execution  is  denied  by  a  verified  answer.11 

Proof  of  Assumption  of  Mortgage.  —  A  certified  copy  of  the  record  of  a  deed  con- 
taining a  clause;  by  which  the  grantee  assumes  the  mortgage  debt  is  sufficient 
evidence  of  such  assumption. 12 

9.  Proof   under    General   Denial.  —  Tron  v. 

Yohn,  145  Ind.  272. 

10.  Proof  of  Payment. —  Prouty  v.  Eaton,  41 
Barb.  (N.  Y.)  409. 

Where  the  answer  sets  up  the  want  of  con- 
sideration, which  the  plaiqiiff  claims  consisted 
in  the  satisfaction  of  a  judgment,  the  defend- 
ant may  show  that  such  judgment  had  been 
paid  before  the  execution  of  the  mortgage. 
Arnoux  v.  Phyfe,  87  Hun  (N.  Y.)  401. 

Where  the  note  and  mortgage  disclose  an 
agreement  by  the  mortgagee  to  advance  a  cer- 
tain amount  to  the  mortgagor,  the  burden 
rests  on  the  mortgagee  to  show  compliance 
with  such  agreement,  and  the  mere  introduc- 
tion of  the  note  will  not  establish  the  debt. 
Pillow  v.  Sentelle,  49  Ark.  430. 

11.  Production  of  Mortgage  Purporting  to  Have 
Been  Duly  Executed.  —  Ashley  Wire  Co.  v. 
Illinois  Steel  Co.,  164  111.  149,  56  Am.  St.  Rep. 
187,  affirming  to  111.  App.  179;  Anglo  American 
Land,  etc.,  Co.  v.  Hegwer,  7  Kan.  App.  689; 
Wilkins  v.  Moore,  20  Kan.  538. 

A  Denial  by  Verified  Answer  that  the  mortgage 
was  executed  by  the  defendant  does  not  over- 
come the  prima  facie  proof  made  by  the  pro- 
duction of  ;the  mortgage  purporting  to  have 
been  duly  executed.  Anglo-American  Land, 
etc.,  Co.  r.  Hegwer,  7  Kan.  App.  689. 

12.  Proof  of  Assumption  of  Mortgage. — Weaver 
v.  McKay,  108  Cal.  546. 

822  Volume  XIII. 


1.  Delay  in   Commencing  Foreclosure  Suit.  — 

Hay  ward  v.  Kinney,  84  Mich.  591;  Atkinson 
v.  Walton,  162  Pa.  St.  219. 

In  Hayward  v.  Kinney,  84.  Mich.  591,  the 
mortgagee  went  through  the  form  of  fore- 
closure by  advertisement  and  sale.  After- 
wards he  discovered  that  the  mortgage  con- 
tained no  power  of  sale,  and  he  then  instituted 
a  foreclosure  suit.  It  was  held  that  the  delay 
thus  caused  was  not  a  defense  to  the  suit. 

2.  Garnishment  of  Mortgagor.  —  Atkinson  v. 
Mackay,  3  Pa.  Dist.  Rep.  634. 

3.  Waste  by  Mortgagee.  —  McMichael  v.  Web- 
ster, (N.  J.  1898)  41  Atl.  Rep.  714. 

4.  Burden  of  Proving  Execution  of  Mortgage.  — 
Wagener  v.  Kirven,  47  S.  Car.  347. 

Where  the  answeradmits  that  the  defendant 
executed  the  mortgage,  but  denies  that  he  ever 
delivered  it,  the  burden  of  proving  the  delivery 
is  on  the  plaintiff.  Spencer  v.  Iowa  Mortg. 
Co.,  6  Kan.  App.  378. 

5.  Parol  Evidence  Not  Admissible  to  Show  that 
Mortgage  Is  in  Fact  a  Deed.  —  Goon  Gan  v. 
Richardson,  16  Wash.  373. 

6.  Parol  Evidence  Admissible  to  Show  that  Deed 
Absolute  in  Form  Is  a  Mortgage.  —  See  the  titles 
Mortgages;  Parol  Evidence. 

7.  Parol  Evidence  Not  Admissible  to  Show  that 
Bond  Is  for  Contingent  Amount.  —  Moffitt  v. 
Maness,  102  N.  Car.  457. 

8.  Proof  of  Contents  of  Lost  Note  and  Mortgage. 


Decree  FORECLOSURE  OF  MORTGAGES.  Attorney's  Fees. 

tt  Decree  ■  1  Provision  for  Attorney's  Fees- a.  Validity  of  Stipula- 
tor     U)  Majority  Rule.  -  A  clause  in  the  mortgage  or  note  providing 
J1     foHcitTr'  01 ■  attorney's  fee  upon  foreclosure  is  valid  in  a  majority  of  the 

billoao:i»T^'.  -  W^e  theilowance  of  the  fee  is  eXpress,y  made  con- 

1  Stipulation  for  Attorney's  Fees  Generally 
Held  Valid  -  United  States.  -  Bendey  v.  Town- 
fend  109  U.  S.  665;  Bronson  *  La  Crosse,  etc 
R  Co.,  2  Wall.  (U.  S.)  283.  Howen- 
stein ».  Barnes  5  Dill.  (U.  S  )  482;  Wilson 
Seeing  Mach.  Co.  v.  Moreno,  6.  Sawy.  (U.  S.) 

™  Alabama.  -  Pollard  v.  American  Freehold 
Land  Morlg.  Co.,  103  Ala.  289.  Munter  v. 
Linn,  61  Ala.  492;  Bynum  v.  Frederick,  81 
Ala  489-  Wells  v.  American  Mortg  Co  109 
A U  430;  Bedell  v.  New  England  Mortg. 
Security  Co.,  91  Ala.  325;  American  Freehold 
Land  Mortg.  Co.  v.  McCall,  96  Ala.  200. 

California.  -  Woodward  ».  Brown,  119  Cal. 
283  Alexander  v.  McDow,  108  Cal.  25;  Avery 
'  3Maude,  112  Cal.  565:  Rapp  v.  Spring ;  Valley 
r„,H  r„  7J.  Cal  532:  Mason  :  .  Luce,  116  Cal. 
S  S'Neal  ^  Hart,  116  Cal.  69;  Alden  *. 
Pry'al,  60  Cal.  215 ;  Sichel  v.  Carrillo,  42  Cal.  493 ; 
GrLfier  Minturn,  5  Cal.  Wl^- 
Minturn,  5  Cal.  435;  Monroe  z:  Fohl,  72  Cal. 

^Wa.-L'Engle  v.  L'Engle    21  Fla.  131; 
Kellogg  v.  Singer  Mfg.  Co.,  35  Fla.  99. 

<X*.-  National  Bank  v  Danforth  80 
Ga  ■  Merck  ».  American  Freehold  Land 
Mortg  Co.,  79  Ga.  213;  Hamlin  v.  Rogers,  79 

G/j£'.  —  Broadbent  v.  Brumback,  2  Idaho 

33///^.-Shaffner  v.  Appleman    170  111. 
281-  Sweeney  v.  Haufmann,  168  111.  233;  Mul- 
cahey  .  Stralss,  151  HI.  70;  Heffron  .  Gage, 
'49  111.  182;   Primley  v   Shirk,  163.  111.  389; 
Nathan  v.  Brand,  167  111.  607,  affirming  67  111. 
App  540;  Stone*.  Billings.  167  111.  170;  Claw 
foT  v.  Munson,  55  111.  394;  Barry  v   G uild 
126  111    439;   Mclntire  ».  Yates,  104  111.  49* , 
Abbott  , "Stone,  70  HI-  App.67i  (trust  derf); 
Cook  v.  Illinois  Trust,  etc..  Bank,  68  111.  App. 
478-  Buckley*.  Jones,  58  111.  App.  357;  Shaff- 
ner  v.  Healy,  57  IU.  App.  90;  Dates  v.  Win- 
stanley,  53  HI-  App-  623.  ,  TToTnd 

Indiana.  —  Johnson  v.  Hosford,  "oTnd.  572, 

Billingsley  v.  Dean,  11  Ind.  33i;  Ogborn  v. 

I  K  77  Ind.  393;  Smith  v.  Silvers  32  Ind. 

«i    See  Churchman  ».  Martin,  54  Ind.  380. 
Iowa  _  Mills  County  Nat.  Bank  v.  Perry, 

72  Iowa  15,  2  Am.  St.  Rep   228;  Sperry  v 

Horr    32  Iowa  184;  Weatherby  v.  Smith  30 

Iowa  131,  6  Am.  Rep.  663;  McGill  v  Griffin, 

32  Iowa  445;  Nelson  v.  Everett,  29  Iowa  184; 

Conrad  v.  Gibbon,  29  Iowa  120;  Williams  v. 

Meeker,  29  Iowa  292;  Gilmore  v.  Ferguson, 

28  Iowa  220;  Gower  v.  Carter,  3  Iowa  244- 
Louisiana.  —  Dietrich  p.  Bayhi,  23  La.  Ann. 

767-  Mullan  v.  Creditors,  39  La.  Ann  397;  Alex- 

and'rie  v.  Saloy,  14  La.  Ann.  327;  Renshaw  v. 
Richards,  30  La.  Ann.  398;   Grunewald  v. 


Commercial  Soap,  etc.,  Manufactory  49  La. 
Ann.  489;  Hansen  v.  Creditors,  49  La.  Ann. 

113Maine.  —  Hurd  v.  Coleman,  42  Me.  182. 

Maryland.  —  Bowie  v.  Hall,  69  Md.  434.  9 
Am.  St.  Rep.  433;  Gaither  v.  Tolson,  84  Md. 

Ao  -1 

Minnesota.  —  Murray  z:  Chamberlain  67 
Minn.  12;  Jones  v.  Radatz,  27  Minn.  240;  Gris- 
wold  v.  Taylor,  8  Minn,  342. 

Missouri.  —  Trenton  First  Nat.  Bank  v.  Gay. 

63  Nell  ida'.  —  Cox  v.  Smith,  1  Nev.  161,  90  Am. 
Dec  476;  McLane  v.  Abrams,  2  Nev.  199; 
RickardsV  Hutchinson,  18  Nev.  215. 

North  Carolina.  —  Howell  v.  Pool,    92  N. 

Car.  450.  ,  _  . 

AfarM  Dakota.  —  Farmers  Nat.  Bank  v. 
Rasmussen,  1  Dakota  60.  _ 

Oklahoma.  —  Cooper  ».  Indian  Territory 
Bank,  4  Okla.  632. 

Oregon.  —  Balfour  v.  Davis,  14  Oregon  47. 
Pennsylvania.  —  Daly  v.  Maitland,  88  Pa.  St. 
.84  32  Am.  Rep.  457;  Woods  v.  North,  84  Pa. 
St  410  24  Am.  Rep.  201;  Johnston  v.  Speer, 
02  Pa  St.  227,  37  Am.  Rep.  675;  Lewis  v. 
Germania  Sav.  Bank,  96  Pa.  St.  86;  Walter  v. 
Dickson,  175  Pa.  St.  204.  r 
South  Carolina.  —  Branyan  v.  Kay,  33  b.  Car. 
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South   Dakota.  —  Farmers'    Nat.    Bank  v. 
Rasmussen,  1  Dakota  60. 

Texas.  —  Building,  etc.,  Assoc.  v.  Griffin,  90 
Tex.  480. 

Washington.  —  Under  a  recent  statute,  up- 
held by  the  court  in  Dennis  v.  Moses,  18 
Wash  537  the  court  is  authorized  to  fix  any 
reasonable  fee  not  exceeding  that  named  in 
the  stipulation.  The  validity  of  such  pro- 
visions was  upheld  prior  to  the  enactment  of 
the  statute.  See  Ames  v.  Bigelow  15  Wash. 
532;  Potwin  v.  Blasher,  9  Wash.  460;  Watson 
v.  Sawyer,  12  Wash.  35.  ,  T  , 

Wisconsin.  —  Gibson  v.  Southwestern  Land 
Co.,  89  Wis.  49;  Hitchcock  v.  Merrick,  15  Wis. 
522-  Rice  v.  Cribb,  J2  Wis.  179;  Morgan  v. 
Edwards,  53  Wis.  599.  40  Am  Rep.  781;  Pal- 
meter  v.  Carey,  63  Wis.  426;  Wyhe  v.  Karner. 
54  Wis.  591;  Boyd  v.  Sumner,  10  Wis.  41; 
Tallman  I  Truesdell,  3  Wis.  443;  Remington 
v.  Willard,  15  Wis.  583;  Pierce  v.  Kneeland,  16 
Wis.  672,  84  Am.  Dec.  726. 

2  Rule  Applicable  to  Trust  Deeds.  —  Building, 
etc.',  Assoc  v.  Griffin,  90  Tex.  480;  Abbott  v. 
Stone,  70  111.  App.  671 

3  Allowance  of  Fee  Under  Cross-bill.  —  Shatl- 
ner"  v  Appleman,  170  111.  281;  Building,  etc., 
Assoc  v.  Griffin,  90  Tex.  480.  In  this  case  the 
fee  was  allowed  on  a  petition  in  reconvention 
as  against  an  application  to  enjoin  the  sale. 
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tingent  upon  the  necessity  of  employing  a  solicitor,  such  necessity  is  disclosed 
by  showing  that  the  power  of  sale  contained  in  the  mortgage  cannot  be 
profitably  exercised  by  the  mortgagee  because  of  his  inability  to  purchase  at 
his  own  sale,  that  by  reason  thereof  the  property  will  bring  an  inadequate 
price,  and  that  judicial  foreclosure  with  the  services  of  an  attorney  is  therefore 
imperative.1 

When  Due. —  Where  the  contingency  is  the  nonpayment  of  the  debt  at 
maturity,  the  fees  ;  r :  due  when  the  necessity  of  employing  counsel  arises  8 

Allowance  Discretionary.  —  In  some  cases,  while  the  stipulation  for  attorney's 
fees  has  been  treated  as  valid,  its  enforcement  has  been  left  to  the  discretion 
of  the  court.3 

Contrary  Stipulation.  —  In  reference  to  attorney's  fees,  however,  the  decree 
cannot  be  broader  than  the  stipulation,*  and  an  agreement  that  such  fees  shall 
not  be  allowed  is  equally  binding.5 

(2)  Minority  Rule.  —  In  a  few  jurisdictions  a  stipulation  in  the  note  or 
mortgage  for  attorney's  fees  is  not  enforceable  and  a  provision  therefor  cannot 
properly  be  included  in  the  foreclosure  decree.6 

b.  Amount  of  Attorney's  Fee.  —  In  some  states  an  allowance  of  ten 
per  cent  of  the  amount  recovered  is  proper;7  in  others  five  per  cent  of  the 
amount  due  is  permissible.8  The  court  is  not  obliged,  however,  to  allow 
the  full  amount  provided  for  in  the  stipulation,9  but  may  be  governed  by  testi- 

1.  Contingent  Provision  —  Necessity  of  Counsel. 

—  Wells  v.  American  Mortg.  Co.,  109  Ala.  430. 
In  this  case  the  bill  alleged  that  it  was 

"  necessary  to  foreclose  this  mortgage  by  a 
bill  in  chancery,  because  complainant  could 
not  purchase  at  its  own  sale  under  the  power 
contained  in  the  mortgage,  and  without  the 
power  so  to  do  the  property  would  not  bring 
its  full  value,  and  complainant  would  lose  a 
part  of  its  debt."  It  was  held  that  such  aver- 
ment disclosed  a  necessity  to  resort  to  judicial 
foreclosure,  and  the  chancellor  was  not  in  error 
in  the  allowance  of  attorney's  fees. 

2.  Zeigler  v.  His  Creditors,  49  La.  Ann.  144; 
Mullan  v.  Creditors,  39  La.  Ann.  397.  Com- 
pare Duke's  Succession,  41  La.  Ann.  209. 

3.  Discretion  as  to  Enforcement  of  Stipulation. 

—  Moran  v.  Gardemeyer,  82  Cal.  101;  Carriere 
v.  Minturn,  5  Cal.  435;  Wilson  v.  Ott,  173  Pa. 
St.  253,  51  Am.  St.  Rep.  767;  Lindley  v.  Ross, 
137  Pa.  St.  629;  Daly  v.  Maitland,  88  Pa.  St. 
384,  32  Am.  Rep.  457;  Insurance  Co.  v. 
Shields,  12  Phila.  (Pa.)  407;  Reed  v.  Catlin,  40 
Wis.  686. 

Attorney's  fees  have  been  disallowed  where 
the  employment  of  an  attorney  was  unneces- 
sary, Soles  v.  Sheppard,  99  111.  616;  or  where 
the  clause  in  the  mortgage  respecting  the 
matter  was  so  uncertain  as  to  leave  its  validity 
in  doubt,  Foote  v.  Sprague,  13  Kan.  155; 
Stover  v.  Johnnycake,  9  Kan.  367;  Tholen  li 
Duffy,  7  Kan.  405;  Kurtz  v.  Sponable,  6  Kan. 
395- 

4.  Decree  Limited  by  Stipulation.  —  See  Mc- 
Lane  v.  Abrams,  2  Nev.  199. 

5.  Stipulation  Against  Attorney's  Fees  Held 
Valid.  —  Regan's  Succession,  43  La.  Ann.  723. 

6.  Stipulation  for  Attorney's  Fees  Held  Invalid 
in  Some  Jurisdictions  —  Arkansas. — Jarvis  v. 
Southern  Grocery  Co.,  63  Ark.  225;  Boozer  v. 
Anderson,  42  Ark.  167;  Jefferson  v.  Edring- 
ton,  53  Ark.  569. 

Kansas.  —  Laws  1876,  c.  77,  §  1.  Before  the 
enactment  of  this  statute  the  rule  was  other- 
wise in  this  state.    See  Stover  v.  Johnnycake, 


9  Kan.  367;  Sharp  v.  Barker,  11  Kan.  381; 
Coburn  v.  Weed,  12  Kan.  182. 

Kentucky.  —  Rilling  v.  Thompson,  12  Bush 
(Ky.)  310;  Thomasson  r.  Townsend,  10  Bush 
(Ky.)  114;  Pryse  v.  People's  Bldg.,  etc.,  Assoc. 
(Ky.  1897)41  S.  W.  Rep.  574;  Witherspoon  v. 
Musselman,  14  Bush  (Kv.)  214,  29  Am.  Rep 
404. 

Michigan.  —  Kittermaster  v.  Brossard,  105 
Mich.  219,  55  Am.  St.  Rep.  437. 

Nebraska.  —  Attorney's  fees  were  formerly 
allowed  by  statute,  but  this  has  been  repealed, 
and  they  are  not  now  allowable.  Dow  v. 
Updike,  11  Neb.  95.  See  In  re  Breckinridge^ 
31  Neb.  489.  In  this  state  the  rule  has  been 
so  extended  that  though  the  note  was  ex- 
ecuted in  another  state,  where  a  stipulation 
for  attorney's  fees  is  valid  such  fees  will  not 
be  allowed.    Security  Co.  v.  Eyer,  36  Neb.  507. 

Ohio.  —  State  v.  Taylor,  10  Ohio  378;  Shel- 
ton  v.  Gill,  11  Ohio  417;  Martin  v.  Belmont 
Bank,  13  Ohio  250. 

In  the  Federal  Courts  organized  and  sitting  in 
those  jurisdictions  where  attorney's  fees  are 
not  allowed,  the  local  law  is  followed,  and  no 
fee  other  than  the  usual  federal  court  docket 
fee  will  be  allowed  on  foreclosure,  though  the 
note  or  mortgage  provide  therefor.  Bendey  v. 
Toivnsend,  109  U.  S.  665  (following  the  law  of 
Michisan);  Gray  v.  Havemeyer,  53  Fed.  Rep. 
174  (following  the  law  of  Nebraska)  If,  how- 
ever, the  attorney  is  also  a  trustee,  an  allow- 
ance may  be  made.  Dodge  v.  Tulleys,  144  U. 
S.  457. 

7.  Ten  Per  Cent  Allowed.  —  Sharp  v.  Barker, 
11  Kan.  381,  decided  under  the  former  rule 
prevailing  in  Kansas;  Cooper  v.  Indian  Ter- 
ritory Bank,  4  Okla.  632.  See  also  McLane  v. 
Abrams,  2  Nev.  199. 

8.  Five  Per  Cent  Proper.  —  Mason  v.  Luce, 
116  Cal.  232;  Goodwin  v.  Bishop,  145  111.  421; 
Grunewald  v.  Commercial  Soap,  etc.,  Manu- 
factory 49  La.  Ann.  489. 

9.  Allowance  of  Full  Amount  Stipulated  For  Not 
Compulsory.  —  McLane  v.  Abrams,  2  Nev.  199;. 

824  Volume  XIII. 


Decree. 


FORE  CL  OS  URE  OF  MOR  TGA  GES. 


Payment  in  Gold. 


mony  as  to  the  reasonableness  of  the  fee.1  In  the  notes  will  be  found  a  dis- 
cussion showing  the  specific  amounts  allowed  in  particular  cases.3 

2  Provision  for  Payment  of  Debt  in  Gold  —  a.  GENERAL  Rule.  —  A  stipula- 
tion in  either  note  or  mortgage  that  the  debt  shall  be  payable  in  gold  coin  is, 
valid  and  enforceable,  and  the  decree  rendered  upon  the  foreclosure  of  such  at 
mortgage  should  contain  a  provision  for  payment  in  gold.3 


There  are  some 


Daly  v.  Maitland,  88  Pa.  St.  384,  32  Am. 

^Reasonable  Allowance  Made.  —  Nathan  v. 
Brand,  167  111.  607,  affirming  67  111.  App.  54°; 
Stone  v.  Billings,  167  111.  170;  Guignon  v. 
Union  Trust  Co.,  156  111.  135,  47  Am.  St.  Rep. 
186;  Magloughlin  v.  Clark.  35  HI-  App.  251; 
Gibson  v.  Southwestern  Land  Co.,  89  Wis.  49; 
Hitchcock  v.  Merrick,  15  Wis.  522. 

2.  Instances  of  Allowances  Deemed  Reasonable 
—  Illinois.  — In  Nathan  v.  Brand,  167  111.  607, 
an  allowance  of  five  dollars  in  the  foreclosure 
of  a  mortgage  for  ten  thousand  dollars  was 
held  proper  in  the  absence  of  evidence  that  it 
was  excessive.  In  Guignon  v.  Union  Trust 
Co.,  156  111.  135,  47  Am.  St.  Rep.  186,  an 
allowance  of  twenty-two  dollars  and  fifty  cents 
was  upheld  where  the  mortgage  amounted  to 
over  forty-three  thousand  dollars.  In  Mag- 
loughlin v.  Clark,  35  111.  App.  251,  an  allow- 
ance of  one  hundred  dollars  as  provided  for  in 
the  deed  of  trust  was  held  to  be  supported  by 
the  evidence,  which  is  set  out  in  the  opinion. 
But  in  Sione  v.  Billings,  167  111.  170,  where 
the  testimony  of  the  plaintiff's  witnesses  as  to 
the  value  of  the  services  ranged  from  five 
thousand  dollars  to  ten  thousand  dollars,  and 
five  dollars  had  already  been  allowed  for  en- 
tering judgment  at  law  on  the  note,  an  allow- 
ance of  seven  thousand  five  hundred  dollars 
was  held  excessive  though  the  amount  secured 
by  the  trust  deed  was  one  hundred  and 
seventy-nine  thousand  seven  hundred  dollars. 

jowa.  _  in  Williams  v.  Meeker,  29  Iowa  292, 
an  allowance  of  seventy-five  dollars  was  made 
in  accordance  with  the  verdict  of  the  jury. 
The  opinion  fails  to  disclose  the  amount  of  the 
recovery. 

New  York.  —  An  extra  allowance  was  for- 
merly not  authorized  in  the  foreclosure  of  a 
mortgage  unless  the  case  was  difficult  or  ex- 
traordinary and  a  defense  was  interposed  or 
trial  took  place,  in  which  event  the  court  might 
make  an  allowance  not  exceeding  two  and 
one-half  per  cent.  Hunt  v.  Chapman,  62  N. 
Y.  333.  But  owing  to  a  later  amendment  of 
the  code  an  allowance  not  exceeding  five  per 
cent  may  now  be  made.  Bockes  v.  Hathorn, 
17  Hun  (N.  Y.)  87. 

Washington.  —  By  statute  the  attorney's  fee 
in  foreclosure  must  be  fixed  by  the  court  at  a 
reasonable  sum  not  exceeding  that  named  in 
the  note  or  mortgage.  Dennis  v.  Moses,  18 
Wash.  537.  Previous  to  the  statute  an  allow- 
ance of  eight  hundred  dollars  in  the  fore- 
closure of  a  mortgage  for  one  thousand  dollars 
was  upheld,  though  the  sum  of  three  hundred 
dollars  was  provided  in  the  notes  as  an  at- 
torney's fee.  Commercial  Nat.  Bank  v.  John- 
son, 16  Wash.  536. 

Wisconsin.  —  An  allowance  of  one  hundred 
dollars,  as  solicitor's  fee  in  the  foreclosure  of 
a  mortgage  amounting  to  five  thousand  eight 
hundred  and  sixty-four  dollars  is  reasonable. 


Gibson  v.  Southwestern  Land  Co.,  89  Wis.  49. 
So  a  stipulation  for  payment  by  the  mortgagor 
of  twenty-five  dollars  as  an  attorney's  fee 
in  the  foreclosure  of  a  mortgage  for  eleven- 
thousand  dollars  is  valid.  Hitchcock  v.  Mer- 
rick, 15  Wis.  522. 

In  the  Federal  Courts  a  docket  fee  of  twenty 
dollars  is  allowed  absolutely.  See  Rev.  Slat. 
U.  S.,  §  824. 

3.  Stipulation  for  Payment  of  Debt  in  Gold  Held 
Valid —  United  States.  —  Bronson  v.  Rodes,  7 
Wall.  (U.  S.)  229;  Butler  v.  Horwitz,  7  Wall. 
(U.  S.)  258;  Dewing  v.  Sears,  11  Wall.  (U.  S.) 
379;  Trebilcock  v.  Wilson,  12  Wall.  (U.  S.)  687; 
Gregory  v.  Morris,  96  U.  S.  619;  In  re  Elder,. 
1  Sawy.  (U.  S.)  73.  Compare  The  Emily  Souder, 
17  Wall.  (U.  S.)  666. 

California.  — Sheehy  v.  Chalmers,  (Cal.  1894)  ' 
36  Pac.  Rep.  514;  Winans  v.  Hassey,  48  Cal. 
634;  Poett  v.  Stearns,  31  Cal.  79. 

Colorado.  —  Hittson  v.  Davenport,  4  Colo. 
169. 

Illinois.  —  McGoon  Shirk,  54  111.  408,  5 
Am.  Rep.  122.  The  cases  of  Hull  v.  Kohlsaat, 
36  111.  130,  and  Whetstone  v.  Colley,  3°  111- 
328,  may  now  be  considered  as  overruled.. 
But  see  Reinback  v.  Crabtree,  77  111.  182. 

Indiana.  —  Churchman  v.  Martin,  54  Ind. 
381.  The  following  cases,  in  so  far  as  they 
conflict  with  the  one  last  cited,  may  be  consid- 
ered as  overruled :  Thayer  v.  Hedges,  23  Ind. 
141;  Brown  v.  Welch,  26  Ind.  116;  State  Bank 
v.  Burton,  27  Ind.  426. 

Maryland.  —  Chesapeake  Bank  v.  Swain,  29 
Md.  506. 

Massachusetts. — Stark  v.  Coffin,  105  Mass. 
328.  Compare  Hancock  v.  Franklin  Ins.  Co., 
114  Mass.  155;  Independent  Ins.  Co.  v. 
Thomas,  104  Mass.  192. 

Missouri.  —  Wright  v.  Jacobs,  61  Mo.  19; 
Foster  v.  Atlantic,  etc.,  R.  Co.,  1  Mo.  App. 
390.  The  following  cases  to  the  contrary  may 
now  be  considered  as  overruled :  Appel  v. 
Woltmann,  38  Mo.  194;  Henderson  v.  McPike, 
35  Mo.  255. 

Nevada.  —  Wells  v.  Van  Sickle,  6  Nev.  45; 
Weil  v.  Howard,  4  Nev.  384;  Linn  v.  Minor, 
4  Nev.  462.  The  following  cases  may  now  be 
considered  as  overruled :  Mitchell  v.  Brom- 
berger,  1  Nev.  604;  Milliken  :■.  Sloat.  1  Nev. 

573-  .         VT  „ 

New  York.  —  Chrysler  v.  Renois,  43  N.  Y. 
209.  Compare  Ransford  v.  Marvin,  8  Abb.  Pr. 
N.  S.  (N.  Y.  Super.  Ct.)  432;  Cooke  v.  Davis, 
53  N.  Y.  318. 

Ohio.  —  Phillips  v.  Dugan,  21  Ohio  St.  466, 
8  Am.  Rep.  66. 

Washington.  —  Dennis  v.  Moses,  18  Wash. 

537- 

Form  of  Decree.  —  Where  a  mortgage  is  pay- 
able in  gold  alone,  the  decree  should  provide 
for  payment  in  that  medium,  and  not  for  the 
market  value  thereof  in  other  currency.  Fos- 
ter v.  Atlantic,  etc.,  R.  Co.,  1  Mo.  App.  390. 
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early  decisions  to  the  contrary,  but  they  were  mainly  rendered  prior  to  the 
pronounced  adjudications  of  the  federal  Supreme  Court.' 

b.  Statutory  Provisions.  —  In  some  of  the  states  the  legislatures 
enacted  statutes  which  were  designed  to  prevent  the  making  of  contracts  pay- 
able in  gold  and  to  require  that  in  spite  of  such  a  stipulation  the  decree  should 
provide  only  for  payment  in  money.3  But  such  acts  have  been  declared 
unconstitutional,  not  only  as  being  outside  the  province  of  state  legislation, 
but  also  as  being  under  any  circumstances  an  unauthorized  exercise  of  legisla- 
tive power.3  On  the  other  hand,  statutes  expressly  authorizing  the  making 
of  contracts  payable  in  gold  have  been  declared  constitutional.4 

3.  Deficiency  Judgments.  —  The  law  applicable  to  deficiency  judgments  has 
been  mainly  treated  elsewhere.5 

Repeal  of  Statutes  Authorizing  Deficiency  Judgments.  —  The  practice  of  rendering  such 
judgments  is  mainly  based  upon  express  provisions  of  statute,6  which  enact- 
ments have,  in  some  jurisdictions,  been  repealed.7 

Action  at  Law  Permitted  by  Repealing  Statute.  —  Where  the  repealing  statute  merely 
provides  for  discontinuing  the  practice  of  rendering  the  deficiency  judgment 
in  the  foreclosure  suit,  and  leaves  the  creditor  free  to  pursue  his  remedy  in  a 
separate  action,  it  is  a  valid  exercise  of  legislative  power.8    Even  where  the 

Compare  Independent  Ins.  Co.  v.  Thomas,  104 
Mass.  192;  Stark  v.  Coffin,  105  Mass.  328. 

But  where  the  provision  is  for  payment  "  in 
gold  coin  or  its  equivalent,"  the  decree  should 
fix  the  amount  to  be  paid  in  gold  if  that  me- 
dium is  employed,  and  also  as  .an  alternative 
that  the  amount  be  paid  in  legal  tender. 
Wells  v.  Van  Sickle,  6  Nev.  45.  Compare  Lane 
v.  Gluckauf,  28  Cal.  288,  8;  Am.  Dec.  121. 

Supplemental  Gold  Clause.  —  A  provision  for 
payment  in  gold  may  be  inserted  by  way  of  a 
supplement  to  a  note,  and  a  decree  of  foreclos- 
ure may  be  rendered  in  pursuance  thereof  for 
payment  in  gold.     Poett  v.  Stearns,  31  Cal.  79. 

Costs.  —  While  the  recovery  of  the  debt 
should  be  provided  for  in  the  medium  re- 
quired by  the  note  or  mortgage,  the  judgment 
for  the  cost  of  the  suit  may  be  made  payable 
in  legal  lender.  Phillips  v.  Dugan,  21  Ohio 
St.  466,  8  Am.  Rep.  66. 

1.  Early  Decisions  to  the  Contrary  —  Alabama. 
—  Munter  v.  Rogers,  50  Ala.  283. 

Iowa.  —  Warnibold  v.  Schlicting,   16  Iowa 
243- 

Kentucky.  —  Riley  v.  Sharp,  I  Bush  (Ky.) 
348.  But  see  Webb  v.  Moore,  4  T.  B.  Mon. 
(Ky.)  483. 

Louisiana,  —  Galliano  v.  Pierre,  18  La.  Ann. 
10,  8q  Am.  Dec.  643. 

Michigan.  —  Buchegger  v.  Schultz,  13  Mich. 
420. 

Pennsylvania.  —  Shollenberger  v.  Brinton, 
52  Pa.  St.  q.  But  see  Dutton  v.  Pailaret,  52 
Pa.  St.  109,  01  Am.  Dec.  135. 

2.  Statutory  Provisions  —  South  Dakota.  — 
Laws  1891,  c.  85.  This  act  provides  that  "  it 
shall  be  unlawful  for  any  person  in  the  state 
of  South  Dakota,  whether  it  be  the  mortgagee 
or  the  owner  of  any  kind  of  evidence  of  indebt- 
edness, or  his  agent,  to  require  that  the  inter- 
est or  principal  or  any  part  therein  shall  be 
paid  in  any  certain  kind  of  lawful  money,  such 
as  gold,  silver,  paper,  or  any  specific  kind  of- 
money,  and  that  the  debt  shall  be  deemed 
satisfied  and  fully  paid  when  the  specified 
amount  stated  in  the  debt,  with  legal  interest, 
is  tendered  in  any  money  that  is  a  full  legal 
tender  for  public  or  private  debts." 
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Washington.  —  Laws  1897,  c.  55,  p.  91.  See 
Dennis  v.  Moses,  18  Wash.  537. 

3.  Statutory  Restrictions  Held  Unconstitutional. 
—  Dennis  v.  Moses,  18  Wash.  537. 

In  Woodruff  v.  Mississippi,  162  U.  S.  291, 
Mr.  Justice  Field  said:  "  In  my  judgment  no 
transaction  of  commerce  or  business,  or  obli- 
gation for  the  payment  of  money  that  is  not 
immoral  in  its  character  and  which  is  not,  in 
its  manifest  purpose,  detrimental  to  the  peace, 
good  order,  and  general  interest  of  society,  can 
be  declared  or  held  to  be  invalid  because  en- 
forced or  made  payable  in  gold  coin  or  cur- 
rency when  that  is  established  or  recognized 
by  the  government.  And  any  acts  by  state 
authoritv  impairing  or  lessening  the  validity 
or  negotiability  of  obligations  I'mis  made  pav_ 
able  in  gold  coin  are  violative  <  i  the  laws  and 
Constitution  of  the  United  States." 

4.  Permissive  Statutes  Held  Constitutional.  — 
Carpentier  v.  Atherton,  25  Cal.  564;  Hathaway 
v.  Brady,  26  Cal.  581;  Linn  v.  Minor,  4  Nev. 
462,  overruling  Milliken  v.  Sloar,  1  Nev.  573; 
Mitchell  v.  Bromberger,  1  Nev.  604. 

For  a  Full  Discussion  as  to  the  validity  and 
effect  of  obligations  made  payable  in  gold,  see 
the  titles  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  65;  Money. 

5.  9  Encyc.  of  Pl.  and  Pr.  451,  tit.  Fore- 
closure of  Mortgages. 

6.  9  Encyc.  of  Pl.  and  Pr.  454,  tit.  Fore- 
closure of  Mortgages. 

7.  Repealing  Statutes.  —  Laws  Neb.  (1897),  c. 
95;  P.  L.  N.  J.,  1880,  p.  255;  Gen.  Stat.  N.  J. 
(1895),  p.  2111;  Laws  Wash.  (1897),  c.  63.  See 
also  the  statutes  in  other  jurisdictions. 

8.  Action  at  Law  for  Deficiency  Allowed.  —  The 
New  Jersey  statute  (P.  L.  1S80,  p.  255;  Gen. 
Stat.  (1895),  p.  21 11)  provides  that  "  in  all  pro- 
ceedings to  foreclose  mortgages  hereafter 
commenced,  no  decree  shall  be  rendered 
therein  for  any  balance  of  money  which  may 
be  due  complainant  over  and  above  the  pro- 
ceeds of  the  sale  or  sales  of  the  mortgaged 
property,  and  no  execution  shall  issue  for  the 
collection  of  such  balance  under  such  fore- 
closure proceedings;  "  but  that  "  in  all  cases 
where  a  bond  and  mortgage  has  or  may  heie- 
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nMl  nf  the  statute  leaves  the  mortgagee  without  authority  to  bring  a  subse- 
Znt  a  don  on  tie  debt,  but  permits  him  to  sue  at  law  before  ^tuting 
?ore clos  re  it  has  been  upheld      but  where  the  act  which  repeals  the  defi- 
I    v     dement  law  also  in  effect  prohibits  the  mortgagee  from  pursuing  any 
other  remedy  than  foreclosure  for  the  satisfaction  of  his  debt,  it  is  an  unau- 
tl  o  ized  invasion  of  property  rights  and  exceeds  the  power  of  the  egislature * 
Wtiv.  Application  of  Statute.  -  Aside  from  the  general  question  of  the 
valid  y  o such  a  repealing  law  there  is  the  further  one  of  the  extent  to  which 
the repeal  may  affect  pending  suits  and  mortgages  executed  prior  to  its .enact- 
nent     Whik  it  has  been  held  that  in  the  absence  of  a  provision  to  that  effect 
a  statute  relating  to  procedure  will  not  affect  pending  actions,3  and  while  a 
statute  which  takes  away  a  right  cannot  affect  mortgages  executed  before  its 
oassa-e  *  still  the  discontinuance  of  the  practice  of  rendering  a  deficiency 
Sent  in  the  foreclosure  suit  may  be  effected  so  as  to  include  pending  suits 
and'orior  mortgages  without  express  mention. 

V  iTscellanLs  Points.  -  A  junior  mortgagee  who  does  not  pray  foreclosure 
is  entitled  only  to  a  decree  fixing  his  priority  and  directing  the  distribution  in 
case  of  sale  «  Where  a  part  only  of  the  debt  is  due  and  the  mortgaged 
premises  cannot  be  sold  in  parcels  the  decree  should  provide  that  proceedings 
be  staved  upon  payment  of  the  amount  actually  due  before  sale. 

Where  by  Mistake  the  Deed  of  Trust  Includes  land  Not  Owned  by  the  Grantor  and  omits  a 
trad  intended  to  be  mortgaged,  the  decree  should  provide  for  reformation 
and  should  not  fix  the  sum  due  on  the  debt  as  a  lien  upon  the  omitted  tract 
without  releasing  the  grantor  from  his  warranty  as  to  the  one  included  by 


mistake. 


ttght's  Acquired  Subsequently  to  the  Mortgage  may  be  adjudicated  in  the  foreclosure 


X  Entry  -  1  Introductory.  —  Under  the  common-law  theory  of  the  mort- 
eage"the  mortgagee  was  entitled  to  possession/*  and  in  the  ordinary  case  the 
question  of  entry  or  the  method  of  taking  possession  did  not  arise  It  was 
Zly  where  the  mortgagee  had  neglected  to  avail  himself  of  his  legal  and  con 
tractual  rights  that  it  became  necessary  for  him  to  invoke  remedies  to  obtain 
possess  on  When  such  was  the  case,  however,  he  was  entitled  to  maintain 
an  action  of  ejectment  in  order  to  recover  possession  of  the  mortgaged 
premises,"  and  he  may  still  do  so  in  those  states  where  the  common-law  view 

t  u  „;„„  f„r  the  ^me  debt  it  shall  be  hereafter  executed,  or  on  judgments  rendered 
fawf'ul  J  proc  ed  £st  toforeclose  the  mort-  upon  the  debt  thereby  secured,  the  mortgagee 
laee    andT  at  Ae  sak  of  the  mortgaged      or  assignee  shall  be  limited  to  the  property Rin- 

the  said  premises  shou Id  not  se 11  for  a  sum     c.  ^  ^  ^  ^  ^  ?  was 

c^Then  andln^U   J  denied  on  several  grounds  among  wHch  «. 

etc    Land  Co.,  34  N.J.  Eq.  ill;  Chancellor  v.      Mich    569  ..  (.  R 

-  .MS.l8.r£»  gU  F<,«e>oSMe  AUe.ed.  A,  MTrl  L n„.*s...  Inst „.  For 

-Ite  Nebraska  statute  provides  that  after  a  man  33  N.  J .  Eq.  43&,    Naai  v.  Union,  etc., 

petition  for  foreclosure  shall   be   filed    and  Land  Co.  34  N N  J •  M- 

while  the  same  is  pending  and  after  a  decree  6.  Seeley  v.  W  'ckstrom;  49W^V4  Walker 

rendered  thereon,  no  proceedings  whatever  7  Jurgens  ^  Cotton,  13  Wis.  374. 

shall  be  had  at  law  for  the  recovery  of  the  v.  Jarvis,  16  Wis  2b 

l£  'SS&^SSBi  22*&*  "jo.  See  J.  title G„f„,h  , 

proceedings  for  the  foreclosure  of  mortgages  U.  Booth  v.  Booth,  2  Atk  343,  Garforth  v' 
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of  the  mortgage  has  not  been  modified  by  statute.1  In  most  American  juris- 
dictions, however,  statutory  changes  have  been  such  as  to  take  away  the  mort- 
gagee's right  to  obtain  possession  by  means  of  ejectment,2  and  this,  with  the 
general  substitution  of  equitable  for  strict  foreclosure,  has  placed  the  mort- 
gagee on  a  level  with  any  other  bidder  at  the  foreclosure  sale.  The  question, 
then,  in  those  jurisdictions  where  this  change  has  been  fully  worked  out.  is 
not  as  to  how  the  mortgagee  may  obtain  possession  as  mortgagee  (for  merely 
as  such  he  has  no  right  of  possession  at  all),  but  as  to  how  he  may  do  so  in 
case  he  becomes  a  purchaser  at  the  sale;  and  the  methods  available  to  him 
are  those  which  may  be  invoked  by  any  other  purchaser.  As  a  rule  he  is  not 
entitled  to  possession  until  the  foreclosure  sale  has  been  confirmed  ;  but  in 
Washington  he  may  enter  on  the  day  of  sale.3 

2.  Methods  of  Obtaining  Possession  —  a.  Ejectment.-  While  as  a  mort- 
gagee the  plaintiff  is  generally  no  longer  allowed  to  obtain  possession  by  means 
of  ejectment,  as  a  purchaser  at  the  sale  he  mav  still  invoke  that  remedy.4 

b.  Writ  of  Assistance  and  of  Possession.  —  The  most  usual  method 
employed  by  a  purchaser  at  foreclosure  sale  who  desires  to  obtain  possession 
is  a  writ  of  assistance,3  or,  as  it  is  sometimes  called,  a  writ  of  possession.6 

c.  Forcible  Entry  and  Detainer.  —  Upon  grounds  analogous  to  those 
which  entitle  him  to  invoke  the  remedy  of  ejectment  the  purchaser  may  also 
maintain  the  action  of  forcible  entry  and  detainer  for  the  mortgaged  premises.7 

d.  Mandatory  Injunction  — (i)  Prevailing  Rule. —The  remedy  of  a 
mandatory  injunction  is  likewise  available  in  most  jurisdictions  to  one  who  is 
entitled  to  the  possession  of  real  estate,  on  the  ground  that  neither  ejectment 
nor  forcible  entry  and  detainer  is  an  adequate  remedy.8 

(2)  Minority  Rule.  —  In  some  jurisdictions  a  mandatory  injunction  is  not 
available  in  order  to  obtain  possession  of  real  estate.9 


Bradley,  2  Ves.  678.  Compare  1  Jones  on 
Mortgages  (4th  ed.),  §  702. 

1.  Arkansas.  —  Simms  v.  Richardson,  32 
Ark.  297. 

Illinois.  —  Finlon  v.  Clark,  118  111.  32;  Old- 
ham  v.  Pfleger,  84  111.  102;  Delahay  v.  Cle- 
ment, 3  111.  575;  Carroll  v.  Ballance,  26  111.  9, 
79  Am.  Dec.  354. 

Pennsylvania.  —  Smith  v.  Shuler,  12  S.  &  R. 
(Pa.)  240. 

Vermont. — Ford  v.  Steele,  54  Vt.  562; 
Pierce  v.  Brown,  24  Vt.  165.  In  Vermont 
ejectment  is  a  recognized  method  of  foreclos- 
ure.   See  supra,  this  title,  Forms  and  Methods. 

2.  Livingston  v.  Hayes,  43  Mich.  129;  Mur- 
ray v.  Walker,  31  N.  Y.  399. 

3.  Time  of  Entry  in  Washington.  —  State  v. 
Northwestern,  etc.,  Bank,  (Wash.  1897)  50  Pac. 
Rep.  1023.  Compare  the  statutes  in  other 
jurisdictions. 

4.  Ejectment  by  Mortgagee.  —  Connecticut 
Mat.  L.  Ins.  Co.  v.  Jones,  I  McCrary  (U.  S.) 
388.  This  was  under  a  foreclosure  by  adver- 
tisement and  sale,  but  the  same  rule  would 
doubtless  apply  to  judicial  foreclosure,  though 
the  remedy  of  ejectment,  being  much  slower, 
is  not  employed  with  such  frequency  as  are 
the  other  remedies  mentioned  below.  See 
also  the  title  Ejectment,  vol.  10,  p.  504. 

5.  See   the   title    Assistance,   Writ  of,  2 
Encyc.  of  Pl.  and  Pr.  975. 

6.  Writ  of  Possession.  —  Kessinger  v.  Whit- 
taker,  82  III.  22. 

7.  Forcible  Entry  and  Detainer.  —  Cochran  v. 
Fogler,  116  111.  194;  Kessinger  v.  Whittaker,  82 
111.  22;  Vahle  v.  Braeckensick,  48  111.  App. 
190.  See  also  the  title  Forcihi.e  Entry  and 
Detainer,  ante,  p.  742. 

S: 


8.  Mandatory  Injunction  —  England.  —  Strib- 
ley  v.  Hawkie,  3  Atk.  275. 

United  States.  —  U.  S.  v.  Flournoy  Live- 
stock, etc.,  Co.,  69  Fed.  Rep.  890. 

Maryland.  —  Garretson  v.  Cole,  1  Har.  &  J. 
(Md.)  370.  the  court  saying:  "  The  complain- 
ant's litle  then  is  here  established,  and  there- 
fore he  must  be  supposed  in  conscience  and 
equity  entitled  to  the  possession.  An  injunc- 
tion for  possession  is  not  a  new  thing  in  a 
court  of  equity.  It  has  long  been  used  in 
England;  it  is  directed  in  certain  cases  by  the 
aforesaid  Act  of  Assembly;  and  it  would  dis- 
grace our  laws  and  administration  of  justice 
if,  after  a  title  to  land  has  been  established  by 
the  adjudication  of  a  court,  there  could  be  no 
way  of  obtaining  possession  but  after  obtain- 
ing judgment  in  ejectment." 

New  York.  —  Kershaw  v.  Thompson,  4 
Johns.  Ch.  (N.  Y.)  609;  Ludlow  v.  Lansintj, 
Hopk.  Ch.  (N.  Y.)  231. 

Oklahoma.  —  Potts  v.  Hollon.  6  Okla.  696; 
Barnes  v.  Newton,  5  Okla.  428;  Woodruff  v. 
Wallace,  3  Okla.  355. 

Oregon. — Jackson  v.  Jackson,  17  Oregon 
110. 

Wisconsin.  —  lutheran  Evangelical  Church 
v.  Gristgau,  34  Wis.  328.  See  also  the  title 
Injunctions. 

Grounds  for  Injunctive  Relief.  —  United  States 
v.  Flournoy  Live-Stock,  etc.,  Co.,  do,  Fed.  Rep. 
890;  Woodruff  v.  Wallace,  3  Okla.  355.  But 
see  contra,  Warlier  v.  Williams,  53  Neb. 
143- 

9.  Mandatory  Injunction  Not  Allowed  in  Some 

Jurisdictions.  —  Warlier  r.  Williams.  53  Neb. 
143.    This  decision  was  placed  on  the  ground 
that  the  statutory  action  of  forcible  entry  and 
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e  Execution.  —  While  the  writ  of  execution  is  a  law  writ,  yet  by  virtue 
of  the  code  legislation  blending  the  practice  at  law  and  in  chancery  it  becomes 
applicable  to  both  classes  of  proceedings.  Thus  in  Nebraska  the  code  provides 
for  an  execution  for  the  delivery  of  the  possession  of  real  property,  and  there 
seems  to  be  no  reason  why  this  should  not  be  available  to  a  purchaser  at  the 
foreclosure  sale.1 

/.  Receivership.  —  Entry  and  possession  of  the  mortgaged  premises  nave 
in  some  cases  been  effected  by  means  of  a  receivership.2 

jr.  Methods  of  Entry  Cumulative.  — The  various  remedies  discussed 
above  are  not  exclusive.  If  permitted  at  all  in  any  one  jurisdiction  they 
might  probably  be  pursued  concurrently.3 

XI.  Effect  of  Foreclosure  —  1.  Strict  Foreclosure.  —  The  effect  of  a  decree 
of  strict  foreclosure  is  a  pro  tanto  satisfaction  and  payment  of  the  debt.4  It 
also  vests  in  the  mortgagee  the  absolute  title  to  the  mortgaged  premises.5 

2.  Equitable  Foreclosure.  —  While  a  foreclosure  and  sale,  unlike  a  strict  fore- 
closure, will  not  constitute  payment  pro  tanto,  yet  they  may  exhaust  the  lien 
of  the  mortgage  and  vest  the  title  in  the  purchaser  free  from  such  lien.6 

Purchase-money  Mortgage.  —  The  foreclosure  of  a  purchase-money  mortgage 
extinguishes  an  estate  in  remainder  created  by  the  deed  given  at  the  time  of 
the  mortgage  as  well  as  the  life  estate.7 

Irregular  Foreclosure.  —  Even  where  the  foreclosure  is  irregular  or  defective, 
the  lien  of  the  mortgage  cannot  be  removed  until  the  mortgagor  pays  or 
tenders  the  amount  justly  due.8 

XII.  Foreclosure  of  Chattel  Mortgages.  —  While  the  cases  discussed  in 
the  foregoing  treatise  have  mainly  involved  the  foreclosure  of  real-estate  mo  rt- 
gages,  chattel-mortgage  cases  have  not  been  ignored,  but  have  been  considered 
fn  connection  with  the  subjects  to  which  they  appropriately  belong.  The  law 
governing  the  foreclosure  of  these  two  classes  of  property  is  not  widely 


detainer  was  adequate.  Compare  Woodruff  v. 
Wallace,  3  Okla.  355;  U.  S.  v.  Flournoy  Live- 
stock, etc.,  Co.,  69  Fed.  Rep.  886.  See  also 
Wangelin  v.  Goe,  50  111.  459;  Hillman  v. 
Hurley,  82  Ky.  626;  People  v.  Simonson, 
10  Mich.  335;  Jenckes  v.  Cooke,  8  R.  1. 
336. 

1.  Code  Civ.  Pro.  Neb.,  §  559. 

2.  Receivership.  —  Truman  v.  Redgrave,  18 
Ch.  Div.  547.  Compare  White  v.  Smale,  22 
Beav.  72;  Frelinghuysen  v.  Colden,  4  Paige 
(N.  Y.)  204. 

3.  Cumulative  Remedies.  —  Vahle  v.  Braeck- 
-ensick,  48  111.  App.  190;  Cochran  v.  Fogler, 
116  111.  194;  Kessinger  v.  Whittaker,  82  111. 
22. 

4.  Strict  Foreclosure  Satisfies  Debt  Pro  Tanto  — 

Illinois.  —  Edgerton  v.  Young,  43  111.  470; 
Vansant  v.  Allmon,  23  111.  30.  Compare 
Weiner  v.  Heintz,  17  111.  259. 

Maine.  —  Flint  v.  Winter  Harbor  Land  Co., 
89  Me.  420. 

New  York.  —  Morgan  v.  Plumb,  9  Wend. 
(N.  Y.)  287;  Spencer  v.  Harford,  4  Wend.  (N. 
Y.)  386.  Compare  Globe  Ins.  Co.  v.  Lansing, 
5  Cow.  (N.  Y.)  380,  15  Am.  Dec.  474- 

Pennsylvania.  —  Bradley  v.  Chester  Valley 
R.  Co.,  36  Pa.  St.  150. 

Rhode  Island.  —  Hazard  v.  Robinson,  15  R. 
I.  226. 

Vermont.  —  Devereaux  v.  Fairbanks,  52  Vt. 
587. 

5.  Vests  Title  in  Mortgagee  on  Strict  Foreclos- 
ure. Gates  v.  Boston,  etc.,  R.  Co.,  53  Conn. 
334;  Andreas  v.  Hubbard,  50  Conn.  352;  New 


Haven  Pipe  Co.  v.  Work,  44  Conn.  230; 
Waters  v.  Hubbard,  44  Conn.  340;  Ellis  v. 
Leek,  127  111.  60;  Mulvey  v.  Gibbons,  87  111. 
367;  Lansing  v.  Goelet,  9  Cow.  (N.  Y.)  352; 
Btainard  v.  Cooper,  10  N.  Y.  359;  Bolles  v. 
Duff,  43  N.  Y.  474;  Kendall  v.  Tread  well,  14 
How.  Pr.  (N.  Y.  Supreme  Ct.)  165;  Spencer 
v.  Harford,  4  Wend.  (N.  Y.)  381;  Morgan 
z/.Plumb,  9  Wend.  (N.  Y.)  287;  Packer  v. 
Rochester,  etc.,  R.  Co.,  17  N.  Y.  287;  Brad- 
ley v.  Chester  Valley  R.  Co.,  36  Pa.  St. 
150. 

6.  Equitable  Foreclosure  —  Divestiture  of  Lien. 

—  Curtis  v.  Cutler,  76  Fed.  Rep.  16. 

Where  a  foreclosure  is  effected  without  seek- 
ing or  obtaining  a  deficiency  judgment,  the 
plaintiff  cannot  proceed  upon  collateral  secur- 
ity after  canceling  the  note  to  secure  which  the 
mortgage  was  given.  California  Bank  v. 
Dyer,  14  Wash.  279. 

In  South  Carolina  a  foreclosure  sale  is  an 
alienation  within  the  terms  of  a  statute  pro- 
viding that  an  action  by  a  creditor  to  subject 
real  estate  of  his  debtor  which  has  descended 
to  his  heirs  is  barred  if  not  commenced  until 
after  a  bona  fide  alienation.  Stewart  v.  Bla- 
lock,  45  S.  Car.  61. 

Second  Mortgage.  —  A  second  mortgage  is 
not  as  a  matter  of  course  extinguished  by  the 
foreclosure  of  a  prior  one.  Phillips  v.  Emery, 
85  Me.  240. 

7.  Estates  Extinguished 
Holmes  v.  Wintler,  47  Fed. 

8.  Welsh  v.  Blackburn,  . 
compare  Davis  v.  Barton,  130  Ind.  399. 
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divergent.    For  the  most  part  the  principles  applicable  to  the  one  will  govern 

the  other. 

Methods  of  Foreclosure.  —  Thus  in  respect  to  the  methods  of  foreclosure  the 
chattel  mortgage  may  be  foreclosed  in  most  jurisdictions  either  by  a  summary 
method  which  corresponds  to  the  system  of  advertisement  and  sale  under  a 
power,1  or  a  form  of  judicial  foreclosure  may  be  employed. 

Bill  in  Equity  Prevalent.  —  Almost  universally  a  bill  in  equity  lies  to  foreclose 
a  chattel  mortgage,2  notwithstanding  it  may  contain  a  power  of  sale  and 
authorize  the  employment  of  a  summary  method  provided  by  statute,3  and 
notwithstanding  also  the  mortgagee  may  have  a  remedy  at  law.4 

Qualifications.  —  In  Vermont,  however,  a  contrary  dictum  has  been  expressed.5 
And  in  Massachusetts  it  has  been  held  that  such  a  bill  will  not  lie  to  foreclose 
a  mortgage  of  patent  rights  which  the  mortgagee  already  holds  by  an  assign- 
ment from  the  mortgagor.6 

Discussion  of  Methods  Elsewhere.  —  The  rules  of  substantive  law  applicable  to 
these  methods  of  foreclosure  have  been  discussed  in  the  foregoing  pages,  while 
the  principles  governing  procedure  are  treated  elsewhere.7 

FOREGOING.  —  See  note  8. 

FOREIGN.  (See  also  the  titles  Aliens,  vol.  2,  p.  64;  Citizenship,  vol.  6, 
p.  14;  Foreign  Corporations,/^;  Foreign  Executors  and  Adminis- 
trators, post;  Foreign  Guardians,  post;  Foreign  Judgments, /w/ ,• 
Foreign  Laws,  post;  Private  International  Law;,  Revenue  Laws; 
States  ;  United  States.)  —The  word  "  foreign  "  means  belonging  to  another 
nation  or  country;  belonging  to  another  jurisdiction.9 

5.  Calkins  v.  Clement,  54  Vt.  635. 

6.  Boston,  etc..  Iron  Works  v.  Montague, 
108  Mass.  248. 

7.  See  the  title  Chattel  Mortgages,  4 
Encyc.  of  Pl.  and  Pr.  507. 

8.  Foregoing.  —  In  Sharon  v.  Sharon,  79  Cal. 
640,  it  was  held  that  a  judge's  certificate  that 
"  the  foregoing  statement  on  motion  for  a  new 
trial  has  been  settled  and  allowed  by  me  " 
authenticated  exhibits  as  a  part  of  such  state- 
ment, although  the  certificate  was  attached  to 
the  body  of  the  statement  and  preceded  the 
exhibits.  The  court  said:  "  But  it  is  further 
contended  that  the  authentication  of  the  judge 
precedes  these  exhibits,  and  that,  as  he  only 
certifies  to  the  correctness  of  the  foregoing 
statement,  they  are  not  covered  by  his  certifi- 
cate, and  are  not,  for  that  reason,  authenti- 
cated at  all.  There  might  be  some  force  in 
this  position  if  \i  were  not  for  the  fact  that  the 
foregoing  calls  these  exhibits  into  and  makes 
them  a  part  of  the  statement.  But  as  they  are 
so  brought  into  it,  it  is  wholly  immaterial 
whether  the  exhibits  precede  or  come  after  the 
judge's  certificate."  Citing  Kirstein  v.  Mad- 
den, 38  Cal.  160. 

9.  Foreign.  —  The  Pilot,  50  Fed.  Rep.  430,  7 
U.  S.  App.  191,  in  which  case  it  tvas  held, 
within  Rev.  Stat.  U.  S.,  ^4370,  which  excepted 
from  the  penalty  therein  imposed  upon  foreign 
boats  towing  vessels  of  the  United  States, 
cases  where  the  towing  is  in  whole  or  in  part 
within  foreign  waters,  that  waters  which  by 
treaty  with  Great  Britain  were  subject  to 
British  jurisdiction  were  foreign. 

Foreign  signifies  that  which  belongs  to  an- 
other; that  which  is  strange.  Cowell  v.  State. 
16  Tex.  App.  61. 

Foreign     Bonds.  —  Where    a    testatrix  be- 
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1.  See  the  title  Chattel  Mortgages,  vol.  5, 
p.  1004. 

2.  Equitable  Foreclosure  Allowed  —  England. — 
Slade  v.  Rigg,  3  Hare  35. 

Alabama.  —  Boiling  v.  Vandiver,  91  Ala.  375. 
Arkansas. — Sullivan    v.   Hadley,   16  Ark. 
129. 

Colorado.  —  Bennett  v.  Reef,  16  Colo.  431. 

Connecticut.  —  Norton  v.  Ladd,  22  Conn.  203. 

Georgia.  —  Willis  v.  Jefferson,  75  Ga.  743. 

Illinois.  —  McCauley  v.  Rogers,  104  111.  578; 
Dupuy  v.  Gibson,  36  111.  197;  Hammers  v. 
Dole,  61:  111.  -507. 

Indiana.  —  tilakemore  v.  Taber,  22  Ind.  466. 

Iowa.  —  Packard  v.  Kingman,  11  Iowa  219. 

Minnesota. — Forepaugh  v.  Pryor,  30  Minn.  35. 

Mississippi.  —  Marx  v.  Davis,  56  Miss.  745. 

New  Jersey.  —  Long  Dock  Co.  v.  Mallery,  12 
N.  J.  Eq.  93. 

New  York.  —  Briggs  v.  Oliver,  68  N.  Y.  336; 
Courtney  v.  Baker,  3  Den.  (N.  Y.)  27. 

South  Carolina.  —  Bryan  v.  Robert,  I  Strobh. 
Eq.  (S.  Car.)  334. 

Tennessee.  —  Bennett  v.  Union  Bank,  5 
Humph.  (Tenn.)  612. 

Virginia.  —  Ambler  v.  Warwick,  I  Leigh 
(Va.)  215.  But  see  contra,  Calkins  v.  Clement, 
54  Vt.  635. 

3.  Alabama.  —  Boiling  v.  Vandiver,  gi  Ala. 

375- 

Arkansas.  —  Sullivan  v.  Hadley.  16  Ark.  129. 
Colorado.  —  Bennett  v.  Reef,  16  Colo.  431. 
Georgia.  —  Willis  v.  Jefferson,  75  Ga.  743. 
Iowa.  —  Packard  v.  Kingman,  11  Iowa  219. 
Minnesota. — Forepaugh  v.  Pryor,  30  Minn.  35. 
New  York.  —  Courtney  v.  Baker,  3  Den.  (N. 
Y.)  27. 

4.  Marx  v.  Davis,  56  Miss.  745;  Long  Dock 
Co.  v.  Mallery,  12  N.  J.  Eq.  93. 


FOREIGN  ASSIGNMENTS. 


Definition. 


Definition. 

FOREIGN  ASSIGNMENTS.  -  See  the  titles  ASSIGNMENTS  FOR  BENEFIT  OF 
Creditors,  vol.  3,  p.  1 ;  Private  International  Law. 


nueathed  "  the  foreign  bonds,  amounting  to 
about  eight  thousand  pounds,"  which  she  had 
purchased,  it  was  held  that  colonial  bonds 
which  formed  part  of  the  amount  mentioned 
did  not  pass.  Hull  v.  Hill,  4Ch.  Dtv.  97-  See 
the  paragraph  Foreign  Government,  infra,  this 

^Foreign  Citizens.  (See  also  the  title  Indians.) 
_  Indians  are  not  "  foreign  citizens  "  or  sub- 
jects within  art.  3.  8  2.  of  the  Constitution  of 
the  United  States.  Karrahoo  v.  Adams,  1 
Dill.  (U.  S.)  344-  See  also  Cherokee  Nation  v. 
Georgia,  5  Pet.  (U.  S.)  1. 

Foreign    Dealers.  —  A    statute  empowered 
municipalities  to  tax  foreign  dealers.    In  con- 
struing this  statute  the  court  said:  "  What  is 
m°ant  by  foreign  dealer?    We  have  the  word 
foreign  in  our  statutes  imposing  mercantile 
taxes,  where  it  refers  to  goods,  wares,  and 
merchandise  manufactured   or   produced  in 
foreign  countries.    We  also  have  the  word  ap- 
plied to  process  of  attachment  and  to  corpora- 
tions in  which  instances  it  refers  to  natural 
persons  not  residing  in  the  state,  and  corpora- 
tions created  under  the  laws  of  another  state 
or  country.    Bouvier  says  the  word  means 
'  that  which  belongs  to  another  country;  that 
which  is  strange.    Every  nation  is  foreign  to 
all  the  rest,  and  the  several  states  of  the 
American  Union  are  foreign  to  each  other  with 
respect  to  their  municipal  laws.'    |For  this 
definition  he  cites  a  number  of  decisions  of 
courts  in  different  states,  among  them  Thomp- 
son v.  Musser,  1  Dall.  (Pa.)  458,  463;  Biddis 
v.  James,  6  Binn.  (Pa.)  321;  Kean  v.  Rice,  12 
S    &  R.  (Pa.)  203.    It  seems  to  me  it  will 
hardly  be  contended  that  a  butcher  residing  in 
the  borough  of  Tamaqua,  about  six  miles  dis- 
tant from  the  borough  of  Sansford,  is  a  foreign 
dealer  in  merchandise  in  his  business  relation 
to  the  latter  borough."    Sansford  v.  Brode,  7 
Pa.  Co.  Ct.  Rep.  223.  . 

So  in  Hart  v.  Willetts,  62  Pa.  St.  16,  it  was 
held  that  foreign  in  this  connection  did  not 
refer  to  goods  made  in  the  United  States. 
The  court  said:  "  The  many  acts  on  the  sub- 
ject of  hawking  and  peddling  are   in  pari 
materia,  and  serve  to  interpret  the  word  foreign 
in  the  Act  of  1840.    Being  used  correlati  vely 
with  '  domestic,'  it  is  very  evident  the  word 
foreign  does  not  include  goods  made  in  the 
United  States,  but  refers  to  those  of  a  foreign 
country.    Such  we  know  is  the  common  mean- 
ing of  the  term  in  its  application  to  goods,  and 
we  must  suppose  that  the  legislature,  in  the 
Act  of  1840,  used  that  word  in  its  ordinary  ac- 
ceptation, especially  as  it  has  been  so  often 
written  in  acts  on  the  same  subject  in  contra- 
distinction to  domestic  goods."    But  in  Com. 
v.  Brinton,  132  Pa.  St.  69,  it  was  held  that  the 
words  "  foreign  goods,  wares,  and  merchan- 
dise "  as  used  in  a  similar  statute,  meant  all 
goods  not  the  product  or  manufacture  of  Penn- 
sylvania.   The  court  said:  "  The  line  is  drawn 
clearly  and  unmistakably  between  the  products 
of  the  state,  on  the  one  side,  and  all  outside  of 
the  state,  on  the  other.    It  is  probable  that 
Hart  v.  Willetts,  62  Pa.  St.  15,  was  decided 
without  an  examination  of  the  Acts  of  1784 


and  1799;  and  a  careful  consideration  of  this 
question, 'when  it  becomes  necessary  to  decide 
it,  may  result  in  the  adoption  of  the  view  now 
suggested." 

Foreign  Dominion.  —  An  English  statute  pro- 
vided that  no  writ  of  habeas  corpus  should 
issue  into  any  colony  or  foreign  dominion  of 
the  crown.  It  was  held  that  by  foreign  do- 
minion was  meant  a  country  which  at  some 
lime  formed  a  part  of  the  dominion  of  a  foreign 
state  or  potentate  but  which  by  conquest  or 
secession  had  become  a  part  of  the  dominion 
of  the  crown  of  England,  and  that  the  expres- 
sion did  not  include  the  Isle  of  Man.  Ex  p. 
Brown,  5  B.  &  S.  280,  117  E.  C.  L.  280. 

Foreign  Fishing.  — In  U.  S.  v.  Burdett,  2 
Sumn.  (U.  S.)  336,  it  was  held  that  where 
whales  were  caught  and  oil  manufactured  by 
the  crew  of  an  American  vessel,  the  oil  was 
not  the  product  of  foreign  fishing,  within  a 
revenue  statute,  though  it  was  afterwards 
owned  and  brought  into  port  by  persons  in  a 
foreign  service. 

Foreign  Government.  (See  also  the  para- 
graphs Foreign  Dealers,  ante,  this  note,  and 
Foreign  Fort,  post.)  —  The  states  of  the  Ameri- 
can Union  are  foreign  to  each  other  with 
respect  to  their  municipal  governments.  Cum- 
mins v.  State,  12  Tex.  App.  121;  Cowell  v. 
State  16  Tex.  App.  61;  Burke  v.  The  Brig  M. 
P  Rich,  1  Cliff.  (U.  S.)  308,  4  Fed  Cas.  No. 
2  161  •  The  Lulu,  1  Abb.  (U.  S.)  191;  Cohen  v. 
Charleston  F.  &  M.  Ins.  Co.,  Dudley  L.  (S. 
Car  )  147,  31  Am.  Dec.  549;  Shuster  v.  Ash,  ir 
S  &  R.  (Pa.)  90;  Brackett  v.  Norton,  4  Conn. 
517-  Allen  v.  Watson,  2  Hill  L.  (S.  Car.)  319; 
Negus  v.  Simpson,  99  Mass.  388.  See  also  the 
titles  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  PP-  78,  357;  Foreign  Laws, 
post;  Foreign  Judgments, /<w/y  Marine  Insur- 
ance- Maritime  Liens. 

But  that  the  states  of  the  United  States  are 
not  foreign  as  to  each  other  for  all  purposes, 
see  Overseers  of  Poor  v.  Overseers  of  Poor,  19 
Johns.  (N.  Y.)  56;  Stillwater  v.  Green,  9  N.  J. 
L  63. 

Same  — Foreign  Ticket. —  In  Humphries  v. 
Illinois  Cent.  R.  Co.,  70  Miss.  45°,  the  court  de- 
fined a  foreign  ticket  as  "  a  ticket  purchased 
beyond  the  limits  of  this  state  and  from  the 
agents  of  some  connecting  railway  in  another 

St Same— United  States  and  State.  —  As  regards 
the  several  states,  the  government  of  the 
United  States  is  not  to  be  considered  as  a 
foreign  government.  Owings  v.  Hull,  9  Pet. 
(U  S  )  607.  Thus  in  Herriot  v.  Broussard,  4 
Martin  N.  S.  (La.)  260,  it  was  held  that  officers 
of  the  United  States  were  not  to  be  considered 
as  foreign  officers. 

Thus  the  courts  of  the  United  States  are  not 
foreign  courts  in  the  states  in  which  they  sit. 
Dickinson  v.  Chesapeake,  etc.,  R.  Co.,  7  W. 

Va.  416.  .  , 

Same  —  Muscogee  Nation.  (See  also  the  title 
Indians.)— In  Cowell  v.  State,  16  Tex.  App. 
61,  the  Muscogee  nation  settled  within  the  In- 
dian Territory  was  held  to  be  a  foreign,  gov- 
ernment. 
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Definitions.     FOREIGN  ATTACHMENT— FOREIGN  BILLS. 


Definitioni. 


See  the  title  Attachment,  vol.  3,  p.  181, 


FOREIGN  ATTACHMENT. 

and  references  there  given. 

FOREIGN  BILLS.  —  See  the  titles  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  pp.  78,  357;  Exchange  and  Re-exchange,  vol.  11,  p.  559. 


Same  —  Cherokee  Nation.  —  In  Cherokee  Na- 
tion v.  Georgia,  5  Pet.  (U.  S.)  56,  it  was  held 
that  the  Cherokee  nation  was  not  a  foreign 
state  within  the  provision  of  the  constitution 
which  gives  to  the  Supreme  Court  jurisdiction 
in  controversies  in  which  a  state  of  the  United 
States,  or  the  citizens  thereof,  and  a  foreign 
state,  city,  or  citizens  thereof  are  parties.  See 
also  the  title  United  States  Courts. 

Same— England.  —  A  will  empowered  trustees 
to  invest  in  the  stocks  or  funds  of  the  govern- 
ment of  the  United  States,  or  the  government 
of  France,  or  any  other  foreign  government. 
This  was  held  to  authorize  an  investment  in 
New  York  and  Ohio  stocks  and  Georgia  bonds. 
Jessel,  M.  R.,  in  Cadett  v.  Earle,  5  Ch.  Div. 
710,  said  "  But  the  question  is  whether  the 
term  'foreign  government'  really  includes 
states  forming  partof  what  is  known  as  the  gov- 
ernment of  the  United  States.  Each  of  these 
states  is  ruled  over  by  a  government  —  an 
actual  government  in  every  sense  of  the  word. 
Why,  then,  should  it  not  be  regarded  as  a 
foreign  government,  that  is,  a  government  not 
under  the  jurisdiction  of  this  countrv,  for  that 
is  the  meaning  of  the  word  foreign'  That 
being  so,  the  word  foreign  is  satisfied,  and  the 
word  'government'  is  also  satisfied."  See 
also  Ellis  v.  Eden,  23  Beav.  543. 

Foreign  Markets.  —  This  expression,  taken  in 
conjunction  with  "  exportation  out  of  this  prov- 
ince," in  a  colonial  act  providing  for  inspec- 
tion of  exports,  applies  to  the  markets  of  other 
states.    Shuster  v.  Ash,  n  S.  &  R.  (Pa.)  90. 

Foreign  Paupers  are  "  all  those  persons' com- 
ing within  the  general  provisions  of  the  poor 
laws,  as  persons  standing  in  need  of  relief, 
who  are  incapable  of  supporting  themselves, 
who  have  no  parent  or  oiher  kindred  liable  by 
law  for  their  support,  and  who  have  no  legal 
settlement  in  any  city,  town,  or  district  in  the 
commonwealth."  In  an  act  charging  the  sup- 
port of  foreign  paupers  on  the  state  and  of 
prisoners  on  the  county,  the  term  includes 
those  committed  to  the  house  of  correction  as 
rogues  and  vagabonds,  but  not  those  confined 
there  for  other  offenses.  Opinion  of  Judges,  I 
Met.  (Mass.)  578.  See  also  the  titles  Poor 
and  Poor  Laws;  Vagrancy. 

Foreign  Plea.  —  A  plea  to  the  jurisdiction. 
Rurr.  L.  Diet.  At  common  law  there  was  a 
distinction  between  a  plea  to  the  jurisdiction 
and  a  foreign  plea.  The  latter  was  where  the 
action  was  carried  out  of  the  county  or  place 
where  the  venue  was  laid.  1  Chitty  on  Plead- 
ing 443.  Also,  a  plea  in  another  case  between 
the  same  parties,  or  the  creditor  and  a  third 
party  bound  to  pay  the  debt.  Mazyck  v.  Coil, 
3  Rich.  L.  (S.  Car.)  237. 

Foreign  Port.  (See  also  the  titles  Masters  of 
Vessels;  Seamen;  Ships  and  Shipping;  and 
see  Home  Port.)  —  The  ports  of  the  different 
states  under  maritime  law  are  in  respect  of 
each  other  foreign.  Leddo  v.  Hughes,  15  111.  41. 

Same  —  Maritime  Liens.  (See  also  the  title 
Maritime  Liens.)  — That  the  states  of  the 
Union  are  to  be  considered  as  foreign  to  each 
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other,  within  statutes  providing  for  maritime 
hens,  see  The  Brig  Nestor,  1  Sumn.  (U.  S.)  73- 
The  Lulu,  10  Wall.  (U.  S.)  200;  Burke  v.  The 
Brig  M.  P.  Rich,  1  Cliff.  (U.  S.)  308-  The 
Albany,  4  Dill.  (U.  S.)  444. 

Same  —  Bottomry.  (See  also  the  title  Bot- 
tomry and  Respondentia,  vol.  4,  p.  741.)  

A  vessel  can  only  be  hypothecated  in  a  foreign 
port  by  the  master,  but  in  this  connection  all 
maritime  ports  other  than  those  of  the  state 
where  the  vessel  belongs  are  foreign  to  the 
vessel.  Burke  v.  The  Brig  M.  P.  Rich,  1  Cliff. 
(U.  S.)  308,  4  Fed.  Cas.  No.  2,161;  Selden  v. 
Hendrickson,  1  Brock.  (U.  S.)397;  Lewis  v.  Wil- 
liams, 4  Hall  (N.  Y.)  430;  Negus  v.  Simpson, 
99  Mass.  388;  The  Sarah  J.  Weed,  2  Lowell 
(U.  S.)  555;  The  Lulu,  1  Abb.  (U.  S.)  191.  10 
Wall.  (U.  S.)  192. 

Same  —  Marine  Insurance.  (See  also  the  title 
Marine  Insurance.)  —  In  Cohen  v.  Charleston 
F.  &  M.  Ins.  Co.,  Dudley  L.  (S.  Car.)  147,  31 
Am.  Dec.  549,  it  was  held  that  within  the 
meaning  of  a  marine  insurance  policy  the 
port  of  a  sister  state  was  a  foreign  port. 

Same  —  States  Not  Foreign  to  Each  Other.  — 
A  statute  gave  to  the  Justices'  Court  of  New 
York  jurisdiction  of  all  actions  for  assault  or 
false  imprisonment  committed  by  the  master 
of  a  vessel  upon  any  seaman  in  any  foreign 
port  or  place.  In  construing  this  statute,  the 
court  said:  "  We  are  of  the  opinion  that  a 
foreign  port  or  place,  relatively  to  this  state, 
must,  ex  vi  termini,  mean  a  port  or  place  with- 
out the  United  States.  *  *  *  When,  there- 
fore, we  speak  of  a  foreign  port  or  place,  no 
one  understands  it  to  be  a  place  within  the 
United  States.  In  the  very  act  in  which  the 
Justices'  Court  is  erected  and  vested  with 
jurisdiction,  2  N.  R.  L.  440,  §  251,  the  legisla- 
ture requires  every  master  of  a  vessel  '  arriv- 
ing from  a.  foreign  country,  or  from  any  other 
of  the  United  States,  to  report  the  names,' 
etc.,  of  every  passenger.  This  strongly  marks 
the  sense  of  the  legislature  that  the  term  '  a 
foreign  country  '  expressed  a  different  mean- 
ing, and  did  not  include  any  other  of  the 
United  States."  King  r.  Parks,  19  Johns.  (N. 
Y.)  376. 

Same  —  Domestic  Port  in  the  Hands  of  an 

Enemy. —  It  has  been  held  that  a  domestic 
port  in  the  hands  of  an  enemy  is  to  be  consid- 
ered within  the  revenue  laws  as  a  foreign 
port.  U.  S.  v.  Hayward,  2  Gall.  (U.  S.)  500. 
See  also  Hill  v.  Boyland,  40  Miss.  635;  U.  S. 
v.  Rice,  4  Wheat.  (U.  S.)  246. 

The  Ocean.  —  In  The  Ship  Adventure.  I 
Brock.  (U.  S.)  241,  the  court  said:  "  The 
broad  navigable  ocean,  which  is  emphatically 
and  truly  termed  the  great  highway  of  na- 
tions, cannot,  in  strict  propriety  of  language, 
be  denominated  '  a  foreign  place.'  The  words 
are  said  to  be  used  to  denote  anv  place  not  be- 
longing to  the  United  States.  But  the  sea  is 
the  common  property  of  all  nations.  It  be- 
longs equally  to  all.  None  can  appropriate  it 
exclusively  to  themselves,  nor  is  it  foreign  to 
any."    See  also  The  Eliza.  2  Gall.  (U.  S.)  4. 
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FOREIGN  CHARITIES. —  See' the  title  Charities  and  Trusts  for 
Charitable  Uses,  vol.  5,  p.  924. 

FOREIGN  COMMERCE.  (See  also  the  titles  INTERSTATE  COMMERCE; 
Revenue  Laws;  Taxation;  and  see  Commerce,  vol.  6,  p.  217,  and  the 
references  there  given.)  —  "  Commerce  with  foreign  nations  must  signify  com- 
merce which  in  some  sense  is  necessarily  connected  with  these  nations,  trans- 
actions which  either  immediately,  or  at  some  stage  of  their  progress,  must  be 
extraterritorial.  The  phrase  can  never  be  applied  to  transactions  wholly 
internal,  between  citizens  of  the  same  community,  or  to  a  polity  and  laws 
whose  ends  and  purposes  and  operations  are  restricted  to  the  territory  and 
soil  and  jurisdiction  of  such  community.  Nor  can  it  be  properly  concluded, 
because  the  products  of  domestic  enterprise  in  agriculture  or  manufac- 
tures, or  in  the  arts,  may  ultimately  become  the  subjects  of  foreign  com- 
merce, that  the  control  of  the  means  or  the  encouragements  by  which 
enterprise  is  fostered  and  protected  is  legitimately  within  the  import  of  the 
phrase  'foreign  commerce,'  or  fairly  implied  in  any  investiture  of  the  power 
to  regulate  such  commerce."  1 

FOREIGN  CONTRACT.  —  See  the  title  Private  International  Law. 


Foreign  Vessel.  (See  also  the  titles  Revenue 
Laws;  Ships  and  Shipping.)  —  A  vessel  owned 
by  residents  in  or  sailing  under  the  flag  of  a 
foreign,  nation.  Rapalje  &  Lawr.  L.  Diet. 
Whether  a  ship  is  foreign  or  domestic  depends 
upon  the  residence  of  her  owners,  and  not 
upon  the  place  of  her  enrolment.  The  Al- 
bany, 4  Dill.  (U.  S.)  439  Compare  The  Mary 
Merritt,  2  Biss.  (U.  S.)  381.  The  omission  to 
register  and  enrol  an  American  vessel  does 
not  make  it  foreign.  It  only  deprives  it  of  the 
privileges  of  an  American.  Fox  v.  The  Lode- 
mia,  Crabbe  (U.  S.)  271. 

Foreign  Voyage.  (See  also  the  titles  Marine 
Insurance;  Revenue  Laws.)  —  That  a  foreign 
voyage  means  a  voyage  to  some  place  wilhin 
the  jurisdiction  of  a  foreign  country,  see  The 
Sloop  Lark,  I  Gall.  (U.  S.)  55. 

In  Taber  v.  U.  S.,  I  Story  (U.  S.)  1,  it  was 
held  that  the  terminus  of  a  voyage  determined 
its  character.  If  the  terminus  is  within  the 
limits  of  a  foreign  jurisdiction,  it  is  a  foreign 
voyage,  and  not  otherwise,  and  therefore  a 
whaling  voyage  was  held  not  to  be  a  foreign 
voyage  within  the  United  States  Act  of  1803,  c.  62. 
13  C.  of  L. — 53  1 


In  The  Schooner  Three  Brothers,  1  Gall.  (U. 
S.)  142,  it  was  held  that  a  foreign  voyage, 
within  the  United  States  Act  of  1793,  in  regard 
to  coasting  and  fishing,  meant  one  where  the 
vessel  departed  from  the  United  States  for  a 
foreign  port  with  intent  there  to  engage  in 
trade,  and  did  not  include  a  voyage  to  a  for- 
eign port  within  the  usual  voyage  of  vessels 
licensed  for  fishing.  See  also  The  Ocean 
Spray,  4  Sawy.  (U.  S.)  105. 

Foreign  Trade  was  held  in  U.  S.  v.  Patten,  1 
Holmes  (U.  S.)  421,  to  include  trade  between 
the  Atlantic  and  Pacific  ports  of  the  United 
States,  within  a  revenue  statute  specifically 
providing  that  it  should  be  included. 

Under  an  act  exempting  from  duty  lumber 
to  be  used  in  the  construction  and  equipment 
of  "  vessels  built  in  the  United  States  for  the 
purpose  of  being  employed  in  the  foreign 
trade,"  the  term  "  the  foreign  trade  "  limits 
the  application  of  the  act  to  vessels  owned  by 
Americans.  It  does  not  apply  to  those  built 
for  foreigners.  Russell  v.  U.  S.,  15  Blatchf. 
(U.  S.)  26. 

1.  Veazie  v.  Moor,  14  How.  (U.  S.)  573. 
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2.  Recognition  of  Receivers  Appointed  in  Domiciliary  State,  911. 
a    Comitv  the  Basis  of  Recognition,  911. 
b    Cases' to  Which  Comity  Does  Not  Extend,  912. 
c.  Cases  to  Which  Comity  Will  Be  Extended,  912. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopedia  of  Pleading  and  Practice,  vol. 

F.r  other  Walters  of  Substantive  Law  and  Evidence  related  to  this  subject  see 
F     in  this  work  the  title  CORPORA  TIONS  {PRIVA  TE),  vol.  7,  p.  620,  and  the 
references  there  given. 

1  Definition.  —  A  foreign  corporation  is  one  that  derives  its  existence 
power™  rights  solely  from  the  laws  of  another  state,  government,  or 

C°UlT  Status  and  Powers  Generally  1.  Foreign  Corporations  Have  No 
Extraterritorial  Existence.  -  A  foreign  corporation  can  have  no  egal  existence 
IfJoTTc  bounds  of  the  state  or  sovereignty  by  which  it  is  created.  It 
crista  only  in  contemplation  of  law  and  by  force  of  the  law;  and  where  tha 
S  ceases  to  operate,  the  corporation  can  have  no  existence.  It  must  dwell 
in  the  Place  of  its  creation,  and  cannot  migrate  to  another  sovereignty." 

2  Exercise  of  Powers  Outside  of  Domiciliary  Jurisdiction  Dependent  on  Comity 
-As  a  corporation  can  have  no  legal  existence  out  of  the  boundaries  of  the 
sovereignly  by  which  it  was  created,-  it  follows  that  such,  corporation  can 
Son/of  the  functions  and  privileges  conferred  by  its  charter -it t  any 
other  state  of  the  Union  except  by  the  comity  and  consent  of  the  latter.* 


1.  As  Defined  by  the  New  York  Statute.  —  "A 

'  domestic  corporation  '  is  a  corporation  created 
under  or  by  the  laws  of  the  state,  or  located 
in  the  state  and  created  by  or  under  the  laws 
of  the  United  States,  or  by  or  pursuant  to  the 
laws  in  force  in  the  colony  of  New  York  before 
the  19th  day  of  April  in  the  year  1775-  .Eve,ry 
other  corporation  is  a  '  foreign  corporation. 
Code  Civ.  Pro.  N.  Y.,  §  3343- 

As  Defined  by  the  Indiana  Courts.  —  "A  corpo- 
ration created  by  or  under  the  laws_  of  any 
other  state,  government,  or  country,"  or  one 
"  not  incorporated  or  organized  in  this  state. 
Daly  v.  National  L.  Ins.  Co.,  64  Ind.  1. 

As  Defined  by  the  Ohio  Courts.  —  The  words 
"  foreign  corporation,"  as  used  in  section  28 
of  the  Act  of  March  14,  1853,  entitled  "An  act 
of  the  jurisdiction  and  procedure  before  jus- 
tices of  the  peace,"  etc.,  do  not  include  a  cor- 
poration created  by  the  laws  of  Ohio  and 
located  therein.  Boley  v.  Ohio  L.  Ins.,  etc., 
Co.,  12  Ohio  St.  139. 

As  Defined  by  Courts  of  Pennsylvania.  —  A  cor- 
poration not  incorporated  by  this  state  is  a 
foreign  corporation  under  the  Act  of  June  7, 
1879.  Pembina  Consol.  Min.,  etc.,  Co.  v. 
Com.,  13  W.  N.  C.  (Pa.)  521. 

Acts  Held  Not  to  Domesticate  Foreign  Corpora- 
tions. —  See  infra,  this  title,  Domestication  of 
Foreign  Corporations. 

2.  No  Extraterritorial  Existence  —  United 
States.  —  Augusta  Bank  v.  Earle,  13  Pet.  (U. 
S.)  583;  Lathrop  v.  Union  Pac.  R.  Co.,  1  Mac- 
Arthur  (D.  C.)  234;  Paul  v.  Virginia,  8  Wall. 
(U.  S.)  168;  Ohio,  etc.,  R.  Co.  v.  Wheeler,  I 
Black  (U.  S.)  286;  Germania  F.  Ins.  Co.  v. 
Francis,  11  Wall.  (U.  S.)  210;  Covington 
Drawbridge  Co.  v.  Shepherd,  20  How.  (U.  S.) 


232-  Tioga  R.  Co.  v.  Blossburg,  etc.,  R.  Co., 
20  Wall.  (U.S.)  137;  Day  v  Newark  India- 
Rubber  Mfg.  Co.,  1  Blatchf.  (U.  S.)  628; 
Louisville,  etc.,  R.  Co.  v.  Letson,  2  How.  (U. 

S.)  558.  _  , 

Indiana.  —  Wright  v.  Bundy,  11  Ind.  404. 
Kentucky.  —  Gill  v.  Kentucky,  etc.,  Gold, 
etc.,  Min.  Co.,  7  Bush  (Ky.)  635- 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Glenn,  2S  Md.  287,  92  Am.  Dec.  688. 

Michigan.  —  Thompson  v.  Waters,  25  Mich. 
214,  12  Am.  Rep.  243. 

New  York.  —  Merrick  v.  Van  Santvoord,  34 
N.  Y.  220;  Bard  v.  Poole^  12  N.  Y.  507; 
Plimpton  v.  Bigelow,  93  N.  Y.  592. 

Tennessee.  —  Talmadge  v.  North  American 
Coal,  etc.,  Co.,  3  Head  (Tenn.)  337;  Lane  v. 
West  Tennessee  Bank,  9  Heisk.  (Tenn.)  419- 

West  Virginia.  —  Rece  v.  Newport  News, 
etc.,  Co.,  32  W.  Va.  164. 

A  Foreign  Corporation  Is  Not  Known  to  the 
Law  as  a  Natural  Person,  and  cannot  of  right 
claim  the  exercise  of  the  rights  and  privileges 
of  natural  persons.  Chaudiere  Gold  Min.  Co. 
v.  Desbarats,  15  L-  Can.  Jur.  44- 

3.  See  cases  cited  in  preceding  note.  _  _ 
4  Comity  the  Sole  Basis  of  Recognition  — 
United  States.  —  Liverpool  Ins.  Co.  v.  Massa- 
chusetts, 10  Wall.  (U.  S.)  566;  Runyan  v.  Cos- 
ter 14  Pet.  (U.  S.)  122;  Lathrop  v.  Union  Pac. 
R.  Co.,  1  MacArthur  (D.  C.)  234;  Paul  ^.  Vir- 
ginia, 8  Wall.  (U.  S.)  168;  Augusta  Bank  v. 
Earle,  13  Pet.  (U.  S.)  519;  Tombigbee  R.  Co. 
v.  Kneeland,  4  How.  (U.  S.)  16. 

Colorado.  -  Utley   v.    Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369. 

Kentucky.  —  Gill  v.  Kentucky,  etc.,  Gold, 
etc    Min.' Co.,  7  Bush  (Ky.)  641;  Lathrop  v. 
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3.  Cases  in  Which  Comity  Will  Be  Extended.  —  Yet  it  does  not  follow  that 

because  a  corporation  must  live  and  have  its  being  in  the  state  of  its  creation 
only,  its  existence  there  will  not  be  recognized  in  other  states,  and  it  is  well 
settled  that  its  residence  in  one  place  creates  no  insuperable  objection  to  its 
power  to  contract  in  another.*    Indeed,  a  foreign  corporation  may,  on  the 
principle  of  comity,  transact  in  the  domestic  state  such  business  as  its  charter 
authorizes,  and  may  make  and  take  any  contracts  in  the  furtherance  of  such 
business,  provided  this  is  not  in  violation  of  the  laws  and  public  policy  of  the 
domestic  state.*    The  comity  which  forms  the  basis  of  recognition  of  corpora- 
tions organized  under  the  laws  of  another  state  is  binding  on  the  courts  as 
being  part  of  the  common  law  of  the  state.    It  is  the  comity  of  the  nation 
ascertained    in   the   same   way   and   guided    by   the   same   reason    as  all 
other  principles  of  municipal  law  are  ascertained  and  guided.3    It  must  be 
presumed^  to  exist,  and  does  exist,  until  a  state  expresses  an  intention  to  the 
contrary  in  some  affirmative  way,4  that  is,  by  direct  enactments  on  the  sub- 


Commercial  Bank,  8  Dana  (Ky.)  114,  33  Am. 
Dec.  481;  Com.  v.  Milton,  12  B.  Mon.  (Ky.) 
226,  54  Am.  Dec.  522;  Atterberry  v.  Knox  4. 
B.  Mon.  (Ky.)  90.  4 

Maryland.  — -  Baltimore,  etc.,  R.  Co  v 
Glenn,  28  Md.  287,  92  Am.  Dec.  6S8. 

Michigan.  —  State    Treasurer    v.  Auditor- 
Gen.,  46  Mich.  224;    People  v.  Howard,  50 
Mich.  239;  Shafer  Iron  Co.  v.  Stone,  88  Mich 
464;   Detroit  First  Nat.   Bank  v.  Bnrch,  80 
Mich.  242. 

Missouri.  —  Cleaton  v.  Emery,  49  Mo.  App 
345- 

New  York.  —  Merrick  v.  Brainard,  38  Barb 
(N.  Y.)  574;  Bard  v.  Poole,  12  N.  Y.  495. 

Ohio.  —  Western  Union  Tel.  Co.  v.  Mayer,  28 
Ohio  St.  539;  Newburg  Petroleum  Co.  v 
Weare,  27  Ohio  St.  343. 

1.  May  Contract  in  Other  States.  —  Augusta 
Bank  v.  Earle,  13  Pet.  (U.  S.)  590;  American, 
«tc,  Christian  Union  v.  Yount,  ior  U.  S.  356- 
Runyan  v.  Coster,  14  Pet.  (U.  S.)  122;  Duke  v. 
Taylor,  37  Fla.  64;  Martin  v.  Mobile,  etc.  R 
Co.,  7  Bush  (Ky.)  123. 

2.  May  Exercise  Charter  Rights  if  Not  Against 
Public  Policy—  United  States.  —  American, 
etc.,  Christian  Union  v.  Yount,  101  U.  S.  352' 
Augusta  Bank  v.  Earle,  13  Pet.  (U.  S'.)'  584; 
Covvell  v.  Colorado  Springs  Co.  100  U  S* 
55- 

Delaware.  —  Fidelity  Ins.,  etc.,  Co.  v  Niven 
5  Houst.  (Del.)  416. 

Florida.  —  Duke  v.  Taylor,  37  Fla.  64. 

Georgia.  —  Wood  Hydraulic  Hose  Min.  Co 
v.  King.  45  Ga.  34. 

Indiana.  —  Wright  v.  Bundv,  11  Ind.  398. 

Kansas.  —  Kansas  City  Bridge,  etc.,  Co.  v. 
Wyandotte  County,  35  Kan.  557. 

Kentucky.  —  Lathrop  v.  Commercial  Bank 
8  Dana  (Ky.)  114,  33  Am.  Dec.  481;  Martin  v. 
Mobile,  etc.,  R.  Co.,  7  Bush  (Ky.)  123. 

Louisiana.  —  Frazier  v.  Wilcox,  4  Rob  (La  ) 
518. 

Maryland.  —  Lycoming  F.  Ins.  Co.  v.  Lantr- 
!ey,  62  Md.  196. 

Massachusetts.  —  Kennebec  Co.  v.  Augusta 
Ins.,  etc.,  Co..  6  Gray  (Mass.)  204. 

Mississippi.  —  Williams  v.  Cresvvell  Ki  Miss 
817. 

Missouri.  —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Albert.  39  Mo.  181 ;  Ferguson  v.  Soden  111 
Mo.  208,  33  Am.  St.  Rep.  512. 
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Montana.  —  King  v.    National    Min.,  etc 
Co.,  4  Mont.  I;  Garfield  M.  &  M.  Co.  v.  Ham- 
mer, 6  Mont.  65. 

New  York.  —  Stoney  v.  American  L.  Ins 
Co.,  11  Paige  (N.  Y.)  635. 

Ohio.  —  Ashland  Bank  v.  Jones,  16  Ohio  St 
157. 

Pennsylvania.  —  Kentucky  Bank  v.  Schuyl- 
kill Bank,  1  Pars.  Eq.  Cas.  (Pa.)  180. 

Tennessee. — Talmadge  v.  North  American 
Coal,  etc.,  Co.,  3  Head  (Tenn.)  337;  Ohio  L., 
etc.,  Ins.  Co.  v.  Merchants'  Ins.,  etc.,  Co.,  11 
Humph.  (Tenn.)  1,  53  Am.  Dec.  742;  Lane  v. 
West  Tennessee  Bank,  9  Heisk.  (Tenn.)  419. 

Wisconsin.  —  Connecticut  Mut.  L.  Ins.  Co. 
v.  Cross.  18  Wis.  109. 

Canada.  —  Canadian  Pac.  R.  Co.  v.  Western 
Union  Tel.  Co.,  17  Can.  Sup.  Ci.  Rep.  151. 

"  It  is  well  settled  that  by  the  law  of  comity 
among  nations,  a  corporation  created  by  one 
sovereignty  is  permitted  to  make  contracts  in 
another  and  to  sue  in  its  courts,  and  that  the 
same  law  of  comity  prevails  among  the  sev- 
eral sovereignties  of  this  Union.  The  public 
and  well-known  and  long-continued  usages  of 
trade;  the  general  acquiescence  of  the  states; 
the  particular  legislation  of  some  of  them,  as 
well  as  the  legislation  of  Congress  —  all  con- 
cur in  proving  the  truth  of  this  proposition." 
Augusta  Bank  v.  Earle,  13  Pet.  (U.  S.)  592. 

Right  to  Loan  Money.  —  If  not  forbidden  by 
its  charter  or  by  the  laws  and  public  policy  of 
the  domestic  state,  a  foreign  corporation  may 
make  loans  of  money  therein.  Connecticut 
Mut.  L.  Ins.  Co.  v.  Cross,  18  Wis.  109;  Fergu- 
son v.  Soden,  111  Mo.  208,  33  Am.  St.  Rep. 
512;  Connecticut  Mut.  L.  Ins.  Co.  v.  Albert, 
39  Mo.  181. 

Securing  Debt  by  Contract.  —  A  foreign  corpo- 
ration may  collect  or  secure  by  contract  a  debt 
due  to  it  by  virtue  of  a  contract  made  in  the 
state  under  whose  laws  such  corporation  was 
established.  Lathrop  v.  Commercial  Bank,  8 
Dana  (Ky.)  114,  33  Am.  Dec.  481. 

3.  Comity  Binding  as  Being  a  Part  of  the  Com- 
mon Law.  —  Story  on  Conflict  of  Laws,  £  36: 
Augusta  Bank  v.  Earle,  13  Pet.  (U.  S^'sSg; 
Thompson  v.  Waters,  25  Mich.  224,  12  Am. 
Rep.  243. 

4.  Comity  Presumed    to  Exist    till  Contrary 

Shown.  —  Cowell  v.  Colorado  Springs  Co.,  100 
U.  S.  59;   American,  etc.,  Christian   Union  v. 

Volume  XIII. 


Status  and  Powers 


FOREIGN  CORPORA  TIONS. 


Generally. 


iect,  or  by  its  public  policy  deduced  from  the  general  course  of  legislation  or 
the  settled  adjudications  of  its  courts  of  last  resort.1 

4  Cases  in  Which  Comity  Will  Be  Denied.  —  As  illustrative  of  the  cases  in 
which  comity  cannot  be  extended,  it  may  be  stated  that  the  domestic  state 
will  not  permit  a  foreign  corporation  to  exercise  powers  not_  granted  by  its 
charter  2  or  powers  which  a  domestic  corporation  is  not  permitted  to  exercise 
under  the  laws  and  policy  of  the  state,3  or  to  exercise  any  powers  at  all  when 
it  is  organized  for  the  purpose  of  evading  the  laws  of  the  state  of  its  creation 
and  of  "other  states  in  which  it  seeks  to  do  business.*  A  corporation  to  which 
the  right  of  eminent  domain  has  been  delegated  by  the  state  of  its  creation 
will  not  be  permitted,  as  a  matter  of  comity,  to  exercise  such  right  within 

the  domestic  state.5  .  . 

5  Limitations  of  Powers  by  Charter  and  Governing  Laws.  —  A  corporation 
can  exercise  no  powers  in  a  state  other  than  that  of  its  creation  except  such 
as  are  conferred  by  its  charter  and  the  laws  creating  and  governing  it. 
Everv  corporation  necessarily  carries  its  charter  wherever  it  goes,  for  that  is 
the  law  of  its  existence.7  And,  further,  those  powers  must  be  exercised  by 
the  officers  or  agents,  and  in  the  manner  that  the  charter  prescribes.* 
According  to  some  decisions  every  person  doing  business  with  a  foreign  cor- 


Yount,  ioi  U.  S.  356;   Thompson  v.  Waters, 
25  Mich.  224,  12  Am.  Rep.  243- 

"What  Is  Insufficient  to  Show  Intention.  —  An 
intention  to  prohibit  a  foreign  corporation 
from  transacting  business  in  the  domestic  state 
cannot  be  inferred  from  the  fact  that  its  legis- 
lature has  made  no  provision  for  the  formation 
of  similar  corporations,  or  allows  corporations 
to  be  formed  only  by  general  law.  Cowell  v. 
-Colorado  Springs  Co.,  100  U.  S.  59;  Stevens 
v.  Pratt,  101  111.  206. 

1.  American,  etc.,  Christian  Union  v.  Yount, 

101'U.  S.  356-  „  .     ,     .  : 

"  Whenever  a  state  sufficiently  indicates 
that  contracts  which  derive  their  validity  from 
its  comity  are  repugnant  to  its  policy,  or  are 
considered  as  injurious  to  its  interests,  the 
presumption  in  favor  of  its  adoption  can  no 
longer  be  made."    Augusta  Bank  v.  Earle,  13 

Pet.  (U.  S.)  592-  .    .  .    _  .. 

2.  Limitation  on  Eights  Recognized  by  Comity. 

—  See  the  subsection  immediately  following. _ 

3.  Cannot  Exercise  Powers  Denied  to  Domestic 
Corporations.  —  Clarke  v.  Central  R.,  etc.,  Co., 
50  Fed.  Rep.  338;  U.  S.  Mortgage  Co  v. 
Gross,  93  111.  483;  Stevens  v.  Pratt,  101  111. 
206-  Empire  Mills  v.  Alston  Grocery  Co., 
(Tex.  App.  1891)  15  S.  W.  Rep.  505;  Toomey 
v.  Supreme  Lodge,  etc.,  74  Mo.  App.  507. 

4.  See  infra,  this  section,  Status  of  Corpora- 
tions Organized  by  Domestic  Citizens  under  Laws 
■of  Foreign  State. 

5.  See  infra,  this  title.  Rights  in  Respect  to 
Real  Estate  —  Right  of  Eminent  Domain. 

6  Limitations  of  Power  by  Charter  and  Govern- 
ing Laws  —  United  States.  —  Relfe  v.  Rundle, 
103  U.  S.  222;  Augusta  Bank  v.  Earle,  13  Pet. 
<U.  S.j  588. 

Alabama.  —  Morris  v.  Hall,  41  Ala.  510. 
///(Wj.-Dubcque  F.  &  M.  Ins.  Co.  v. 
Oster,  74  111.  App.  139;  Frye  v.  State  Bank,  10 
111.  332;  Metropolitan  Bank  v.  Godfrey,  23  111. 

579- 

Maryland.  —  Fidelity  Mut.  L.  Assoc.  v. 
Ficklin,  74  Md.  172;  McKim  v.  Glenn,  66  Md. 
484;  Glenn  v.  Clabaugh,  65  Md.  65. 

Michigan.  —  Thompson  v.  Waters,  25  Mich 


214,  12  Am.  Rep.  243;  Diamond  Match  Co.  v. 
Powers,  51  Mich.  145;  Orr  v.  Lacey,  2  Dougl. 
(Mich.)  230;  Supreme  Lodge,  etc.  v.  Nairn,  60 
Mich.  44. 

New  York.  —  Ellsworth  v.  St.  Louis,  etc.,  R. 
Co.,  98  N.  Y.  553-  „  _ 

Rhode  Island.  —  Pierce  v.  Crompton,  13  R.  1. 
312. 

Tennessee.  —  Talmadge  v.  North  American 
Coal,  etc.,  Co.,  3  Head  (Tenn.)  337. 

Utah.  —  Davis  v.  Flagstaff  Silver  Min.  Co., 

2  Utah  75-  T.r  . 

Virginia.  —  Bockover    v.    Life    Assoc.  ol 

America,  77  Va.  85. 

"  If  the  law  creating  a  corporation  does  not, 
by  the  true  construction  of  the  words  used  in 
the  charter,  give  it  the  right  to  exercise  its 
powers  beyond  the  limits  of  the  state,  all  con- 
tracts made  by  it  in  other  states  would  be 
void.  *  *  *  The  corporation  must,  no 
doubt,  show  that  the  law  of  its  creation  gave 
it  authority  to  make  such  contracts  through 
such  agents."  Augusta  Bank  v.  Earle,  13 
Pet.  (U.  S.)  587. 

1.  Charter  the  Law  of  Existence.  —  Relfe  y. 
Rundle,  103  U.  S.  222;  Bockover  v.  Life 
Assoc.  of  America,  77  Va.  85. 

8.  Charter  Eequirements  to  Be  Followed.  —  Dia- 
mond Match  Co.  v.  Powers,  51  Mich.  145;  Tal- 
madge v.  North  American  Coal,  etc.,  Co.,  3 
Head  (Tenn.)  337. 

If  a  bank  charter  provides  that  all  convey- 
ances of  real  estate  to  the  bank  shall  be  made 
to  an  agent  designated  by  the  bank,  a  convey- 
ance directly  to  the  bank  instead  of  to  an  agent 
appointed  to  take  title  for  it  will  be  void. 
Metropolitan  Bank  v.  Godfrey,  23  111.  579. 

Status  of  Corporate  Contract.  —  Whenever  a 
corporation  makes  a  contract,  it  is  the  con- 
tract of  the  artificial  being  created  by  the  char- 
ter, and  not  the  contract  of  the  individual 
members.  Therefore,  the  only  rights  it  can 
claim  are  the  rights  given  to  it  in  its  charter, 
and  not  the  rights  that  belong  to  its  members 
as  citizens  of  a  state.  Talmadge  v.  North 
American  Coal,  etc.,  Co.,  3  Head  (Tenn.) 
33% 
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poration  is  charged  with  notice  of  its  charter  provisions,  and  in  dealing  with  it 
is  bound  to  act  accordingly.  *  There  are,  however,  decisions  which  either 
deny  or  to  some  extent  qualify  this  rule.8 

Qualifications  of  Rule.  —  The  rule  that  a  foreign  corporation 
any  powers  in  the  domestic  state  other  than  those  conferred 
subject  to  this  limitation,  if  such  it  may  be  called  -  that  a  t 
charter  prohibiting  it  from  taking  more  than  a  designated  rate  of  interest  in 
the  state  of  its  creation  does  not  prevent  it  from  taking  a  higher  rate  provided 
this  is  not  in  violation  of  the  domestic  laws  against  usury;  *  the  lex  loci  con 
tractus  must  govern.4 


cannot  exercise 
by  its  charter  is 
provision  in  the 


1.  Who  Bound  by  Notice  of  Charter  Provisions. 

—  Relfe  v.  Rundle,  103  U.  S.  222;  Hoyt  v. 
Thampson,  19  N.  V.  208;  Hoyt  v,  Shelden  3 
Bosiv.  (N.  Y.)  298;  Bockover  v.  Life  Assoc. 'of 
America,  77  Va.  85;  Bishop  v.  Globe  Co.,  135 
Mass.  132;  Deadwood  First  Nat.  Bank  v.  Gus- 
tin  Minerva  Consol.  Min.  Co.,  42  Minn.  327. 

Illustrations  of  Rule.  —  Where  a  Missouri 
insurance  company  was  regularly  adjudged 
by  a  court  of  that  state  to  be  insolvent,  and  a 
decree  was  made  vesting  all  its  assets  in  a 
trustee  for  the  benefit  of  creditors  of  the  cor- 
poration, in  accordance  with  the  provisions  of 
its  charter  and  governing  laws  relating  to  the 
winding  up  of  such  corporations,  it  was  held 
that  a  policy  holder  of  Virginia  could  not 
attach  in  the  Virginia  courts  debts  owing  the 
corporation  by  citizens  of  that  state.  The 
policy  holder  is  bound  to  take  notice  of  the 
charter  and  governing  laws  of  the  corporation, 
and  will  be  held  to  have  assented  to  all  condi- 
tions therein  named.  Bockover  v.  Life  Assoc. 
of  America,  77  Va.  85. 

If,  by  the  laws  of  a  state  under  which  a  cor- 
poration is  organized,  the  corporation  has  a 
lien  on  the  stock  of  any  shareholder  for  a  debt 
due  from  him  to  the  corporation,  such  lien  is 
a  good  defense  to  an  action  in  another  state 
against  the  corporation  by  a  person  to  whom 
the  shareholder  has  transferred  the  stock. 
Such  person  must  be  presumed  to  know  the 
laws  under  which  the  corporation  existed. 
Bishop  v.  Globe  Co.,  135  Mass.  132. 

Where  a  person  becomes  a  stockholder  in  a 
corporation  organized  under  the  laws  of  a  for- 
eign state  he  contracts  with  reference  to  all  the 
laws  of  that  state  which  enter  into  the  consti- 
tution of  the  corporation;  and  the  extent  of  his 
individual  liability,  as  a  shareholder,  for  cor- 
porate debts  must  be  determined  by  the  laws 
of  that  state.  Deadwood  First  Nat.  Bank  v. 
Gustin  Minerva  Consol.  Min.  Co.,  42  Minn 
327. 

2.  Qualification  of  Rule  as  to  Notice.  —  City  F. 
Ins.  Co.  v.  Carrugi,  41  Ga.  660,  in  which  case 
it  was  held  that  where  the  charter  of  a  foreign 
insurance  company  contains  a  provision  pre- 
scribing for  those  insuring  with  the  company 
certain  conditions  and  duties  different  from 
those  imposed  by  the  general  law,  a  plea  set- 
ting up  a  failure  by  the  assured  to  comply  with 
those  conditions  is  demurrable  unless  il  alleges 
that  the  assured  had  notice  of  the  conditions  at 
the  time  when  the  contract  of  insurance  was 
entered  into;  Ellsworth  v.  St.  Louis,  etc.,  R. 
Co.,  98  N.  Y.  559,  where  it  was  held  that  as 
against  a  bona  fide  holder  of  bonds  issued  by  a 
railroad  corporation  it  cannot  be  shown  that 
the  restrictions  imposed  by  its  charter  upon 
the  power  of  the  corporation  to  negotiate  its 
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bonds  are  violated;  that  as  such  corporations 
have  general  power  to  isfue  bonds,  persons 
dealing  therein  have  the  right  to  assume,  in 
the  absence  of  notice,  that  all  restrictions  upon 
the  power  have  been  complied  with. 

3.  Qualification  of  Rule  as  to  Charter  Limita- 
tions—Restrictions as  to  Interest  —  Alabama  — 
Hitchcock  v.  U.  S.  Bank,  7  Ala.  386. 

Louisiana.  —  Frazier    v.    Willcox     4  Rob 
(La.)  518. 

Mississippi.  —  Knox  v.  U.  S.  Bank,  26  Miss 
655. 

Missouri.  — -  Louisville  Bank  v.  Young  17 
Mo.  403.  s'  ** 

New  York.  —  Bard  v.  Poole,  12  N.  Y.  495. 
Where  a  charter  of  a  bank  created  by  the 
state  of  Pennsylvania  merely  provided  that 
the  bank  should  not  take  a  higher  rate  of  in- 
terest than  six  per  cent,  in  Pennsylvania  this 
did  not  prevent  it  from  taking  a  higher  rate  of 
interest  than  six  per  cent,  in  Louisiana.  Such 
bank  is  entitled  to  make  contracts  at  the  high- 
est rate  of  interest  allowed  by  the  laws  of  the 
latter  state.  Frazier  v.  Willcox,  4  Rob.  (La  ) 
518.  ' 

Charter  Provisions  Held  Applicable  Only  to 
Business  Done  in  State  of  Creation.  —  The  Ameri- 
can Life  Insurance  and  Trust  Company  was 
incorporated  by  the  legislature  of  Maryland, 
and  the  charter  empowered  it  "  to  make  all 
kinds  of  contracts  in  which  the  *  *  *  in- 
terest of  money  "  was  involved,  provided  that 
nothing  therein  contained  should  be  construed 
to  authorize  it  "  to  make  any  contract  which 
by  the  existing  laws  amounts  to  usury."  By 
the  laws  of  Maryland  the  rate  of  interest  was 
six  per  cent,  per  annum,  and  all  securities  by 
which  interest  at  a  higher  rate  is  reserved 
were  declared  void.  It  was  held  that  a  loan 
of  money  by  the  company  made  and  to  be  paid 
in  New  York  state,  with  interest  at  seven  per 
cent,  per  annum,  was  valid;  that  the  proviso 
in  the  charter  merely  obliged  the  company, 
like  the  citizens  of  Maryland,  to  observe  the 
laws  of  Maryland  regarding  interest  as  to 
loans  and  contracts  governed  by  such  laws. 
Bard  v.  Poole,  12  N.  Y.  495. 

So  where  a  corporation  was  organized  and 
authorized  to  loan  money  by  a  special  statute 
of  New  York  which  provided  that  no  loan  or 
advance  should  be  made"  at  a  rate  of  interest 
exceeding  the  legal  rate,"  it  was  not  prevented 
by  such  statute  from  charging  interest  on  a 
loan  made  in  another  state  at  a  rate  in  excess 
of  that  provided  by  statute  in  New  York,  but 
not  in  excess  of  the  rate  allowed  by  the  law  of 
the  state  where  the  loan  was  made.  U.  S. 
Mortgage  Co.  v.  Sperry,  24  Fed.  Rep.  S38. 

4.  Lex  Loci  Contractus  Governs.  —  Louisville 
Bank  v.  Young,  37  Mo.  398. 
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6.  How  Far  Dealings  Governed  by  General  Laws  of  Domiciliary  State.  —  It  is  a 

matter  of  some  difficulty  to  determine  to  what  extent  foreign  corporations  and 
those  dealing  with  them  are  subject  to  the  general  laws  of  the  state  from 
which  such  corporations  derive  their  existence.  In  some  cases  it  has  been 
held  that  the  laws  of  the  domiciliary  state  govern  the  corporate  contracts, 
whether  made  in  or  out  of  the  domiciliary  state.1  In  others  the  domestic 
courts  have  refused  to  recognize  them.  Thus  it  has  been  held  that  if  the 
general  laws  of  a  state  where  a  corporation  was  created  are  in  conflict  with 
the  laws  of  the  domestic  state,  they  are  without  effect  and  unenforceable  in 
the  latter  state.2  It  has  also  been  held  that  such  laws  will  not  be  enforced 
when  to  do  so  will  prejudice  either  the  rights  of  citizens  or  the  interests  of  the 


1.  Limitations  of  Powers  by  General  Laws  of 
Domiciliary  State.  —  Manhattan  L.  Ins.  Co.  v. 
Fields,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
280  (it  does  not  appear  from  the  report  of  this 
case  what  the  law  was);  Rue  v.  Missouri  Pac. 
R.  Co.,  74  Tex.  474,  15  Am.  St.  Rep  852,  in 
which  case  it  was  held  that  where  the  laws 
of  a  state  forbade  the  officers,  employees,  or 
agents  of  a  corporation  from  being-  interested, 
either  directly  or  indirectly,  in  furnishing 
materials  or  supplies  for  the  corporation,  or 
from  being  directly  or  indirectly  interested  in 
the  business  of  transportation  as  a  common 
carrier  over  its  road,  a  lease  in  another  state 
by  the  general  manager  to  the  stock  agent  of 
the  corporation  in  that  state  of  certain  stock 
yards,  under  which  such  stock  agent  was  to  re- 
ceive compensation  for  loading  and  unloading 
stock  at  the  leased  yard,  and  for  furnishing 
forage  for  cattle  at  such  yards,  was  illegal  and 
void.  Whether  the  court  in  deciding  this  case 
considered  the  statute  in  question  as  a  part  of 
the  governing  laws  or  charter  of  the  corpora- 
tion, does  not  appear.  See  also  Canada 
Southern  R.  Co.  v.  Gebhard,  109  U.  S.  527,  in 
which  case  it  was  held  that  where  the  Parlia- 
ment of  Canada  authorized  a  corporation  ex- 
isting under  its  authority  to  enforce  upon  its 
mortgage  creditors  a  settlement  by  which  they 
were  to  receive  other  securities  of  the  corpora- 
tion in  place  of  their  mortgage  bonds,  and  the 
scheme  was  assented  to  by  a  large  majority  of 
the  bondholders,  and  went  into  effect,  and  the 
right  of  citizens  of  the  United  States  who  were 
bondholders  to  participate  in  the  reorganiza- 
tion on  the  same  terms  as  Canadians  or  British 
subjects  was  preserved  and  recognized,  the 
settlement  was  binding  upon  bondholders  who 
were  citizens  of  the  United  States  and  who 
brought  suit  in  courts  of  the  United  States  to 
recover  on  their  bonds.  In  this  case  the  court 
said:  "A  corporation  of  one  country  may  be 
excluded  from  business  in  another  country, 
*  *  *  but  if  admitted  it  must,  in  the  ab- 
sence of  legislation  equivalent  to  making  it  a 
corporation  of  the  latter  country,  be  taken, 
both  by  the  government  and  those  who  deal 
with  it,  as  a  creature  of  the  law  of  its  own 
country,  and  subject  to  all  the  legislative  con- 
trol and  direction  that  may  be  properly  exer- 
cised over  it  at  the  place  of  its  creation.  Such 
being  the  law,  it  follows  that  every  person 
who  deals  with  a  foreign  corporation  impliedly 
subjects  himself  to  such  laws  of  the  foreign 
government  affecting  the  powers  and  obliga- 
tions of  the  corporation  with  which  he  volun 
tarily  contracts  as  the  known  and  established 


policy  of  that  government  authorize.  *  *  * 
He  is  conclusively  presumed  lo  have  con- 
tracted with  a  view  to  such  laws  of  that  gov- 
ernment, because  the  corporation  must  of 
necessity  be  controlled  by  them,  and  it  has  no 
power  to  contract  with  a  view  to  any  other  laws 
with  which  they  are  not  in  entire  harmony." 

2.  Extraterritorial  Effect  of  Domiciliary  Laws  in 
Conflict  with  State  Laws.  —  Texas,  etc.,  R.  Co. 
v.  Richards,  68  Tex.  375,  in  which  case  it  was 
held  that  a  statute  of  one  state  whereby  a 
right  of  action  for  personal  injuries  is  made  to 
survive  will  not  be  enforced  in  another  state 
where  the  right  of  action  dies  with  the  person. 
The  court  said:  "  The  rule  of  the  common 
law  upon  the  question  under  consideration  is 
as  imperative  here  as  though  it  had  been  ex- 
pressly enacted  by  statute,  and  it  denies  to  the 
appellee  the  right  to  assert  and  maintain  the 
claim  set  up  in  her  petition.  We  know  of  no 
rule  of  law  which  would  authorize  a  court  of 
this  state  to  give  effect  to  the  laws  of  another 
state  conferring  such  right  as  is  claimed  in 
this  case,  when  the  laws  of  this  state  declare 
that  the  same  facts  transpiring  here  as  are 
made  the  basis  of  the  appellee's  claim  could 
confer  no  right  whatever  to  the  relief  sought. 
The  most  liberal  state  comity  cannot,  in  refer- 
ence to  such  a  matter  as  that  before  us,  require 
one  state  to  enforce  the  laws  of  another  when 
in  conflict  with  its  own  law."  And  see  Cra- 
vens v.  New  York  L.  Ins.  Co.,  (Mo.  1899)  50  S. 
W.  Rep.  519,  where  it  was  held  that  although 
a  foreign  corporation  doing  business  in  the 
domestic  slate  may  by  contract,  when  no  do- 
mestic statute  prohibiting  it  intervenes,  make 
the  law  of  the  state  of  its  incorporation  the  ap- 
plicatory  law  of  the  contract,  yet  where  the 
laws  of  the  domestic  state  prohibit  foreign  cor- 
porations from  making  certain  kinds  of  con- 
tracts they  can  act  only  in  accordance  there- 
with. In  this  case  it  appeared  that  a  citizen 
of  Missouri  took  out  in  a  New  York  insurance 
company  a  life  policy  by  which  it  was  ex- 
pressly agreed  that  the  laws  of  New  York 
should  govern  the  contract.  These  laws  were 
in  conflict  with  a  Missouri  statute  which  pro- 
vided that  no  life  policy  should  become  void 
after  the  payment  of  two  annual  premiums, 
but  that  its  value  should  be  commuted  accord- 
ing to  a  given  scale  and  the  amount  applied 
as  a  single  premium  for  temporary  insurance 
for  the  full  amount  of  the  policy.  The  court 
held  that  this  statute  governed  the  contract 
notwithstanding  the  clause  in  the  policy  pro- 
viding that  the  contract  should  be  governed 
by  New  York  laws. 
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state.1  The  general  laws  of  the  state  where  a  foreign  corporation  was  incor- 
porated relating  to  the  prosecution  of  a  remedy  will  govern  only  in  that  state.2 
So  it  has  been  held  that  the  insolvency  laws  of  a  state  where  a  foreign  corpo- 
ration is  created  can  have  no  extraterritorial  effect.3  And  a  statute  of  the 
state  in  which  a  corporation  is  created  which  prohibits  it  from  acquiring  lands 
by  devise  has  no  extraterritorial  effect  and  does  not  prevent  such  corporation 
from  acquiring  by  devise  lands  situated  in  another  state.4  It  has  also  been 
held  that  statutes  of  one  state  providing  for  the  prosecution  of  suits  in  the 
name  of  corporations  whose  charters  had  expired  or  which  had  no  existence 
do  not  authorize  the  revival  and  prosecution  of  suits  in  another  state  in  the 
name  of  a  defunct  corporation.5 

7.  Subjection  to  Laws  of  Domestic  State.  —  Every  power  that  a  corporation 
exercises  in  another  state  depends  for  its  validity  upon  the  laws  thereof,  and 
a  corporation  can  make  no  valid  contract  without  their  sanction,  express  or 
implied.6  A  corporation  which  seeks  to  establish  a  business  dorr.icil  in  a 
state  other  than  that  of  its  creation  must  take  that  domicil  as  individuals  are 
always  understood  to  do,  subject  to  the  responsibilities  and  burdens  imposed 
by  the  laws  which  it  finds  in  force  there.7    And  no  state  can  give  to  its  own 


1.  Laws   Prejudicial  to   Domestic  Citizens.  — 

State  Bank  v.  Plainfield  First  Nat.  Bank,  34 
N.  J.  Eq.  451. 

2.  Domiciliary  Laws  Relating  to  Remedy.  — 
Guilford  v.  Western  Union  Tel.  Co.,  59  Minn. 
332,  in  which  case  it  was  held  that  a  New  York 
statute  providing  a  method  of  obtaining  new 
stock  certificates  in  place  of  originals  that 
have  been  lost  has  no  extraterritorial  force 
and  cannot  govern  in  an  action  brought  in 
Minnesota  by  a  stockholder  to  obtain  new  cer- 
tificates in  place  of  others  that  have  been  lost. 

3.  Domiciliary  Laws  on  Insolvency.  —  Pair- 
point  Mfg.  Co.  v.  Philadelphia  Optical,  etc., 
Co.,  161  Pa.  St.  17;  Borton  v.  Brines-Chase 
Co.,  175  Pa.  St.  209;  East  Side  Bank  v.  Co- 
lumbus Tanning  Co.,  170  Pa.  St.  I. 

Contra. —  Pierce  v.  Crompton,  13  R.  I.  312. 

Instances  —  Preferences.  —  Where  no  disabil- 
ity to  make  a  preference  of  one  creditor  before 
another  is  imposed  upon  a  foreign  corporation 
by  its  charter,  the  prohibition  of  such  a  prefer- 
ence by  a  general  enactment  of  the  state  where 
the  corporation  is  chartered  can  have  no 
extraterritorial  effect.  Pairpoint  Mfg.  Co.  v. 
Philadelphia  Optical,  etc.,  Co.,  161  Pa.  St.  17. 

Assignment  or  Confession  of  Judgment.  —  So 
it  was  held  that  inasmuch  as  the  New  Jersey 
Act  of  March  5,  1895,  prohibiting  assignments 
for  creditors  and  confession  of  judgments  on 
the  part  of  an  insolvent  corporation  does  not 
go  to  the  organic  power  of  the  corporation,  but 
affects  only  the  remedy,  it  is  of  merely  local 
application  and  has  no  effect  upon  New  Jersey 
corporations  doing  business  in  Pennsylvania. 
Borton  v.  Brines-Chase  Co.,  175  Pa.  St.  209. 
Compare  Pierce  v.  Crompton,  13  R.  I.  312, 
where  it  was  held  that  a  New  York  corpora- 
tion which  had  no  power  under  the  laws  of 
New  York  to  make  an  assignment  for  the 
benefit  of  creditors  in  contemplation  of  insolv- 
ency could  not  make  a  valid  voluntary  assign- 
ment of  that  nature  in  Rhode  Island. 

4.  Domiciliary  Statutes  of  Wills.  —  See  in  ■ 
this  title,   Rights  in  Respect  to  Real  Estate  — 
Right  to  Acquire  and  Hold  Lands  by  Devise. 

5.  Domiciliary  Laws  Relating  to  Revivor  of 
Suit.  —  Galliopolis  Bank  z.  Trimble,  6  B. 
Mon.  (Ky.)  604. 


6.  Contracts  Must  Be  Sanctioned  by  Domestic 
Laws.  —  Augusta  Bank  v.  Earle,  13  Pet.  (U. 
S.)  588;  Riddle  v,  New  York,  etc.,  R.  Co.,  39 
Fed.  Rep.  290;  White  v.  Howard,  38  Conn. 
342;  Phcenix  Ins.  Co.  v.  Com.,  5  Bush  (Ky.) 
77,  96  Am.  Dec.  331;  Milnor  v.  New  York, 
etc.,  R.  Co.,  53  N.  Y.  363;  Martin  v.  Ohio 
Stove  Co.,  78  111.  App.  105. 

Instances.  —  Where  a  railroad  corporation 
organized  in  another  state  has  sought  and 
obtained  permission  of  the  legislature  of  the 
domestic  state  to  extend  its  line  into  and  to 
transact  business  in  the  domestic  state,  as  to 
contracts  made  in  the  domestic  state  it  must 
be  deemed  to  possess  the  powers  and  to  be 
subject  to  all  the  liabilities  of  similar  domestic 
corporations.  It  will  not  be  permitted  to  make 
a  contract,  valid  in  the  domestic  state,  and 
then,  when  its  interest  dictates,  as  an  excuse 
for  its  violation,  set  up  decisions  of  the  state 
under  whose  laws  it  was  organized  holding 
the  contract  invalid  for  want  of  power  to 
make  it.  Milnor  v.  New  York,  etc.,  R.  Co., 
53  N.  Y.  363. 

The  penal  laws  of  a  state  will  be  enforced 
against  a  foreign  corporation  doing  business 
there.    McGregor  v.  Erie  R.  Co.,  35  N.  J.  L.  115. 

A  foreign  bank  suing  in  Ohio  can  avail  itself 
of  the  act  regulating  proceedings  where  banks 
and  bankers  are  parties  so  as  to  maintain  a 
joint  action  against  a  drawer  and  an  indorser. 
The  mode  of  prosecuting  suits  in  the  Ohio 
courts  is  under  the  control  of  the  legislature, 
and  what  rules  it  may  see  proper  to  make 
must  be  guides  as  well  to  foreign  as  to  domes- 
tic corporations.  Lewis  v.  Kentucky  Bank,  12 
Ohio  148. 

7.  Corporation  Must  Accept  Responsibilities  Im- 
posed by  Domestic  Laws.  —  Atty.-Gen.  Bay 
State  Min.  Co.,  99  Mass.  153,  96  Am.  Dec.  717; 
Cousens  v.  Lovejoy,  81  Me.  467;  Gray  :-. 
Fuller,  17  N.  Y.  App.  Div.  29;  Martine  v.  In- 
ternational L.  Ins.  Soc,  53  N.  Y.  339,  13  Am. 
Rep.  529. 

The  Grant  of  a  Permit  to  Do  Business,  to  a  for- 
eign corporation,  does  not  absolve  it  from 
responsibility  to  the  police  power.  Waters- 
Pierce  Oil  Co.  v.  State,  (Tex.  Civ.  App.  1S98) 
44  S.  W.  Rep.  936. 
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laws  an  extraterritorial  operation  over  the  positive  enactments  of  another 


state. 


8.  Incapacity  to  Perform  Corporate  Acts  in  Domestic  State.  —  Subject  to  a  few 
qualifications  which  will  be  noticed  presently,  a  corporation,  as  such,  cannot 
hold  meetings  or  perform  any  corporate  acts  outside  of  the  sovereignty  creat- 
ing it,3  especially  where  the  charter  and  governing  laws  prohibit  such  action.3 
All  votes  and  proceedings  of  persons  professing  to  act  in  the  capacity  of  cor- 
porators, when  assembled  beyond  the  bounds  of  the  state  granting  the  charter 
of  the  corporation,  are  void.4  The  better  opinion  is  that  the  mere  transaction 
of  such  business  as  is  usually  done  by  the  officers  and  agents  of  a  body  may 


1.  Statutes  of  Domiciliary  State  Have  No  Extra- 
territorial Operation.  —  Phoenix  Ins.  Co.  v. 
Com.,  5  Bush  (Ky.)  75,  96  Am.  Dec.  331; 
Com.  v.  Milton,  12  B.  Mon.  (Ky.)  212,  54  Am. 
Dec.  522. 

2.  Incapacity  to  Perform  Corporate  Acts  in  Do- 
mestic State  —Florida, — Duke  v.  Taylor,  37 
Fla.  64. 

Georgia.  —  Wood  Hydraulic  Hose  Min.  Co.  v. 
King,  45  Ga.  34. 

Indiana.  —  Aspinwall  v.  Ohio,  etc.,  R.  Co., 
20  Ind.  492,  83  Am.  Dec.  329. 

Maine.  —  Freeman  v.  Machias  Water  Power, 
etc.,  Co.,  38  Me.  343;  Miller  v.  Ewer,  27  Me. 
509,  46  Am.  Dec.  619. 

Maryland.  —  Smith  v.  Silver  Valley  Min. 
Co.,  64  Md.  92,  54  Am.  Rep.  760. 

Missouri.  —  Camp  v.  Byrne,  41  Mo.  526; 
Webb  v.  Midway  Lumber  Co.,  68  Mo.  App.  555. 

Nevada.  —  Bassett  v.  Monte  Christo  Gold, 
•etc.,  Min.  Co.,  15  Nev.  293. 

New  Jersey.  —  Hilles  v.  Parrish,  14  N.  J.  Eq. 
380. 

New  York.  —  Ormsby  v.  Vermont  Copper 
Min.  Co.,  56  N.  Y.  625. 

Texas.  —  Franco-Texan  Land  Co.  v.  Laigle, 
59  Tex.  339. 

Contra.  —  McCall  v.  Byram  Mfg.  Co.,  6 
Conn.  428. 

3.  Webb  v.  Midway  Lmber  Co.,  68  Mo.  App. 
547;  Hilles  v.  Parrish,  14  N.  J.  Eq.  380. 

4.  Corporate  Acts  of  No  Effect.  —  Miller  v. 
Ewer,  27  Me.  509,  46  Am.  Dec.  619. 

Reason  for  Rule.  —  The  law  by  virtue  of  which 
a  corporation  exists  is  inoperative  beyond  the 
bounds  of  the  legislative  power  by  which  it  is 
enacted.  The  corporate  faculty  cannot  ac- 
company the  natural  person  beyond  the  bounds 
of  the  sovereignty  which  confers  it.  This  law 
can  have  no  more  power  there  to  make  the 
artificial  being  act  than  other  persons  not 
named  or  associated  as  corporators.  Any 
attempt  to  exercise  such  a  faculty  there  is 
merely  a  usurpation  of  authority  by  persons 
destitute  of  it,  and  acting  without  any  legal 
capacity  to  act  in  that  manner.  Miller  v. 
Ewer,  27  Me.  509,  46  Am.  Dec.  619. 

Applications  of  Rule  —  Organization.  —  No 
legal  organization  by  the  corporators  under  a 
•charter  granted  by  one  state  can  be  effected 
by  their  action  in  another  state.  Freeman  v. 
Machias  Water  Power,  etc.,  Co.,  38  Me.  343; 
Smith  v.  Silver  Valley  Min..  Co.,  64  Md.  86,  54 
Am.  Rep.  760;  Duke  v.  Taylor,  37  Fla.  64. 

This  rule  should  be  enforced,  when  a  proper 
case  for  its  application  arises,  in  the  tribunals 
of  the  state  in  which  the  unauthorized  acts 
were  done  or  the  suit  was  instituted,  as  well 
as  by  the  courts  of  the  incorporating  state. 
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Smith  v.  Silver  Valley  Min.  Co.,  64  Md.  86,  54 
Am.  Rep.  760. 

Where  the  organization  in  a  state  other  than 
that  of  the  state  chartering  the  corporation 
was  attempted,  and  shares  in  the  capital  stock 
under  it  were  taken  by  the  plaintiff,  and  were 
afterwards  sold  by  the  corporation  for  non- 
payment of  assessments,  and  subsequently  an 
organization  under  the  charter  was  completed 
in  the  state  granting  the  charter,  and  all  the 
prior  proceedings  were  confirmed,  it  was  held 
that  if  the  plaintiff,  by  the  new  organization, 
became  the  lawful  owner  of  the  shares,  by  the 
same  act  he  was  deprived  of  them  and  could 
maintain  no  action  upon  them  for  a  dividend. 
Freeman  v.  Machias  Water  Power,  etc.,  Co., 
38  Me.  343. 

Election  of  Directors.  —  A  meeting  of  stock- 
holders in  a  state  other  than  that  creating  the 
corporation,  and  an  election  of  directors 
thereat,  are  unauthorized  and  void.  Franco- 
Texan  Land  Co.  v.  Laigle,  59  Tex.  339.  So, 
also,  an  assessment  imposed  by  a  meeting  of 
directors  in  a  state  other  than  that  granting 
the  charter  is  void.  Ormsby  v.  Vermont  Cop- 
per Min.  Co.,  56  N.  Y.  623. 

Subscriptions  to  Capital  Stock.  —  Where  the 
corporation  received  subscriptions  to  its  capi- 
tal stock  in  Indiana,  payable  in  instalments 
and  at  such  times  as  the  corporation  might  de- 
termine, and  then  migrated  to  Ohio  and  there 
established  its  office,  performed  all  its  corpo- 
rate acts,  determined  in  what  instalments  and 
at  what  times  the  subscriptions  should  be 
paid,  and  required  them  to  be  paid  at  the 
Ohio  office,  it  was  held  that  such  subscriptions 
could  not  be  collected,  because  the  corporate 
acts  were  inoperative  and  void.  Aspinwall  v. 
Ohio,  etc.,  R.  Co.,  20  Ind.  492,  83  Am.  Dec. 
329- 

Transfer  of  Stock.  —  Resolutions  of  the 
board  of  directors  in  a  state  other  than  that 
where  the  corporation  was  chartered,  author- 
izing a  transfer  of  stock,  are  void,  especially 
where  the  state  creating  the  corporation  has 
enacted  laws  prohibiting  the  performance  of 
corporate  acts  in  another  state.  And  the  ac- 
ceptance by  a  stockholder  of  a  dividend  upon 
his  stock  can  be  no  ratification  of  the  illegal 
conduct  of  the  directors.  Hilles  v.  Parrish,  14 
N.  J.  Eq.  380. 

Assignment  for  Benefit  of  Creditors.  —  Where 
the  law  requires  the  meeting  of  stockholders 
to  be  in  their  home  state,  a  deed  of  assign- 
ment executed  under  an  order  made  by  a 
quorum  of  directors  at  a  meeting  in  another 
state  is  ineffective  and  conveys  nothing. 
Webb  v.  Midwav  Lumber  Co.,  68  Mo.  App. 
546. 
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be  done  as  well  without  the  state  as  within  it.1 

Qualifications  of  Rule  as  Stated.  —  The  general  rule  that  a  corporation  cannot  per- 
form a  corporate  act  outside  of  the  state  of  its  creation  is  modified  in  some 
decisions  by  the  application  of  the  doctrine  of  estoppel.  These  decisions 
hold  that  the  acts  done  at  such  unauthorized  meetings  are  binding  upon  those 
who  participate  in  or  take  the  benefit  of  them.2  It  has  also  been  held,  in  at 
least  one  decision,  that  though  a  meeting  of  stockholders  for  the  election  of 
directors  outside  of  the  state  which  created  the  corporation  is  illegal,  advan- 
tage of  this  cannot  be  taken  collaterally  either  by  the  corporation  or  by  those 
contracting  with  it.3  So  where  a  corporation  is  created  under  concurrent 
acts  of  two  legislatures,  or  is  the  result  of  a  consolidation  of  foreign  and 
domestic  corporations,  it  may  legally  perform  any  corporate  acts  whatsoever 
in  either  state.4 

9.  For  What  Purposes  Considered  Citizens  —  a.  Citizens  for  Purposes  OF 
Federal  Jurisdiction.5  —  A  corporation  is  an  artificial  body  created  by 
legislative  power.  For  most  purposes  it  cannot  be  considered  a  "  citizen." 
But  in  a  suit  by  or  against  a  foreign  corporation  instituted  in  or  removed  to 
the  federal  courts,  it  is  conclusively  presumed  to  be  a  citizen  of  the  state  in 
which  it  was  created.  This  involves  the  presumption  that  all  the  members 
are  citizens  of  such  state,  and  no  evidence  to  the  contrary  will  be  admitted.6 


1.  Capacity  to  Transact  Ordinary  Business  — 

Georgia.  —  Wood  Hydraulic  Hose  Min.  Co.  v. 
King,  45  Ga.  34. 

Indiana.  —  Wright  v.  Bundy,  11  Ind.  398. 

Ioiua.  —  Bellows  v.  Todd,  39  Iowa  218. 

Maine.  —  Miller  v.  Ewer,  27  Me.  509,  46 
Am.  Dec.  619. 

Missouri.  —  Webb  v.  Midway  Lumber  Co., 
68  Mo.  App.  555. 

Nevada.  —  Bassett  v.  Monte  Christo  Gold, 
etc.,  Min.  Co.,  15  Nev.  293. 

Texas.  —  Rio  Grande  Cattle  Co.  v.  Burns, 
82  Tex.  56;  Franco- Texan  Land  Co.  v.  Laigle, 
59  Tex.  343. 

Vermont.  —  Arms  v.  Conant,  36  Vt.  744. 

Applications  of  Rule  —  A  uthorizing  Execution 
of  Deed.  —  The  conferring  upon  an  agent,  by 
the  directors  of  a  corporation,  of  authority  to 
execute  a  deed  is  not  a  corporate  act.  And 
this  may  be  done  by  a  vote  passed  at  a  meet- 
ing of  the  directors  without  the  state.  Arms 
v.  Conant,  36  Vt.  744. 

Authorizing  Issue  of  Bonds.  —  The  directors 
acting  without  the  limits  of  the  state  in  which 
the  corporation  was  created  may  confer  au- 
thority to  issue  bonds  and  mortgage  the  realty 
of  the  corporation.  Bassett  v.  Monte  Christo 
Gold,  etc.,  Min.  Co.,  15  Nev.  297. 

Authority  to  Convey  Real  Estate.  —  The  direct- 
ors of  a  corporation  may  also  authorize  a  con- 
veyance of  real  estate  at  a  meeting  held 
outside  the  state  from  which  it  derives  its 
charter.  By  so  doing  they  act  merely  in  the 
capacity  of  agents.  Bellows  v.  Todd,  39  Iowa 
209. 

2.  Modification  of  Rule  by  Doctrine  of  Estoppel. 

■ —  llandley  v.  Stutz,  139  U.  S.  417;  Galveston, 
etc.,  R.  Co.  v.  Cowdrey,  II  Wall.  (U.  S.)  459; 
Camp  v.  Byrne,  41  Mo.  525;  Heath  v.  Silver- 
thorn  Lead  Min.,  etc.,  Co.,  39  Wis.  146. 

Illustrations  of  Rule.  —  Although  the  firsi 
meeting  of  stockholders  for  the  election  of  offi- 
cers, etc.,  and  all  subsequent  meetings  were 
held  outside  the  state  granting  the  charter, 
a  corporation  is  estopped  from  denying  the 
validity  of  contracts  entered  into  bv  its  officers 


de  facto  on  the  ground  that  it  could  not  legally 
elect  such  officers  and  transact  business  except 
within  the  limits  of  the  state  of  its  creation. 
Heath  v.  Silverthorn  Lead  Min.,  etc.,  Co.,  39 
Wis.  147. 

So  where  a  meeting  of  stockholders  is  held 
outside  the  state  and  the  stock  increased  by 
vote,  none  who  participated  in  this  act  or  re- 
ceived the  stock  voted  at  this  meeting  can 
question  its  validity.  Handley  v.  Stutz,  139 
U.  S.  423. 

It  has  also  been  held  that  although  all  votes 
and  proceedings  of  persons  professing  to  act 
in  the  capacity  of  corporators,  when  assembled 
beyond  the  bounds  of  the  state  granting  the 
charter,  are  wholly  void,  a  subscriber  to  the 
stock  of  a  corporation  thus  illegally  organized 
and  who  has  given  his  note  for  the  amount 
subscribed  may  by  his  acts  be  estopped  from 
denying  the  legal  existence  of  the  corporation 
when  sued  by  a  bona  fide  indorsee  for  value 
before  maturity.    Camp  v.  Byrne,  41  Mo.  526. 

3.  Collateral  Attack  on  Authority  to  Perform 
Corporate  Acts.  —  Humphreys  v.  Mooney,  5 
Colo.  282. 

4.  See  infra,  this  title,  Domestication  of  For- 
eign Corporations — Status  of  Consolidated  Cor- 
poration. 

5.  For  citizenship  of  adopted  and  consoli- 
dated corporations  for  purposes  of  federal 
jurisdiction,  see  infra,  this  title,  Domestication 
of  Foreign  Corporations — Status  of  Adopted  or 
Consolidated  Corporations  for  Jurisdictional 
Purposes. 

For  Most  Purposes  Corporation  Not  a  Citizen,  — 

Chicago,  etc.,  R.  Co.  v.  Whitton,  13  Wall.  (U. 
S.)  270;  Pacific  R.  Co.  v.  Missouri  Pac.  R. 
Co.,  23  Fed.  Rep.  565;  Baltimore,  etc.,  R.  Co. 
v.  Cary,  28  Ohio  St.  212. 

6.  Citizen  for  Purposes  of  Federal  Jurisdiction 
—  United  States.  —  Louisville,  etc.,  R.  Co.  :•. 
Letson,  2  How.  (U.  SO497;  Ohio,  etc.,  R.  Co. 
v.  Wheeler,  1  Black  (U.  S.)  286;  Marshall  V. 
Baltimore,  etc.,  R.  Co.,  16  How.  (U.  S.)  314; 
Lafayette  Ins.  Co.  v.  French.  18  How.  (U.  S.\ 
404;  Muller  v.  Dows,  94  U.  S.  444;  Germania 
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b.  Not  Citizens  Within  Privilege  and  Immunity  Clause  of  Fed- 
eral CONSTITUTION.  —  Corporations  of  other  states  are  not  citizens  within 
the  meaning  of  the  constitutional  clause  which  declares  that  "  the  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  states."  *  They  are  mere  creatures  of  the  local  law,  entitled  to  recog^ 
nition  in  other  states  and  to  the  enforcement  of  their  contracts  therein  only 
on  such  terms  as  such  states  may  see  fit  to  impose.2  It  follows  therefore  that 
a  state  may  discriminate  in  favor  of  its  own  corporations  against  corporations 
chartered  by  another  state;3  and  such  discrimination  is  not  against  the  indi- 

F.  Ins.  Co.  v.  Francis,  n  Wall.  (U.  S.)  210; 
Farmers'  L.  &  T.  Co.  v.  Maquillan,  3  Dill.  (U. 
S.)  379;  Pacific  R.  Co.  v.  Missouri  Pac.  R.  Co., 
23  Fed.  Rep.  565;  Wilson  v.  Western  Union 
Tel.  Co.,  34  Fed.  Rep.  561;  Robertson  v.  Scot- 
tish Union,  etc.,  Ins.  Co.,  68  Fed.  Rep.  176; 
Eaton  v.  St.  Louis  Shakespear  Min.,  etc.,  Co., 
7  Fed.  Rep.  139;  Barrow  Steamship  Co.  v. 
Kane,  170  U.  S.  106,  St.  Louis,  etc.,  R.  Co.  v. 
James,  161  U.  S.  5.15;  National  Steamship  Co. 
v.  Tugman,  106  U.  S.  118;  U.  S.  v.  North- 
western Express  Stage,  etc.,  Co.,  164  U.  S. 
689;  Fitzgerald  v.  Missouri  Pac.  R.  Co.,  45 
Fed.  Rep.  812;  Bradley  v.  Ohio,  etc.,  R.  Co., 
78  Fed.  Rep.  387;  Wisconsin  v.  Pelican  Ins. 
Co.,  127  U.  S.  265. 

Illinois.  —  Racine,  etc.,  R.  Co.  v.  Farmers 
L.  &  T.  Co.,  49  HI.  331,  95  Am.  Dec.  595; 
Ducat  7'.  Chicago,  48  111.  172,95  Am.  Dec.  529. 

Michigan.  —  Chicago,  etc.,  R.  Co.  v.  Auditor- 
Gen.,  53  Mich.  79. 

Missouri.  —  Herryford  v.  ^Etna  Ins.  Co.,  42 
Mo.  148. 

JSfe-v  Hampshire.  —  Home  v.  Boston,  etc., 
R.  Co.,  62  N.  H.  454- 

New  York.  —  Shaft  v.  Phoenix  Mut.  L.  Ins. 
Co.,  67  N.  Y.  544,  23  Am.  Rep.  138. 

Ohio.  —  Baltimore,  etc.,  R.  Co.  v.  Cary,  28 
Ohio  St.  212. 

West  Virginia.  —  Rece  v.  Newport  News, 
etc.,  Co.,  32  W.  Va.  164. 

Transaction  of  Business  Elsewhere  Immaterial. 
—  A  corporation,  for  jurisdictional  purposes, 
is  a  citizen  of  the  state  by  which  it  was 
created,  and  it  makes  no  difference  that  all  its 
business  is  transacted  elsewhere  and  that  all 
of  its  offices  and  places  of  business  are  outside 
the  state  of  its  creation.  Pacific  R.  Co.  v. 
Missouri  Pac.  R.  Co.,  23  Fed.  Rep.  565. 

Although  a  corporation,  being  an  artificial 
body  created  by  legislative  power,  is  not  a  citi- 
zen, within  several  provisions  of  the  constitu- 
tion, yet  where  rights  of  action  are  to  be 
enforced  by  or  against  a  corporation  it  will  be 
considered  as  a  citizen  of  the  state  where  it 
was  created,  within  the  clause  extending  the 
judicial  power  of  the  United  States  to  contro- 
versies between  citizens  of  different  states. 
Where  a  corporation  is  created  by  the  laws  of 
a  state,  it  is,  in  suits  brought  in  the  federal 
court  of  that  state,  to  be  considered  as  a  citizen 
of  such  state,  whatever  its  status  or  citizen- 
ship may  be  elsewhere  by  the  legislation  of 
other  states.  Chicago,  etc.,  R.  Co.  v.  Whit- 
Ion,  13  Wall.  (U.  S.)  270. 

1.  Not  Citizens  Within  the  Immunity  Clause  — 
United  States.  —  Paul  v.  Virginia,  8  Wall.  (U. 
S.)  168;  Ducat  v.  Chicago,  10  Wall.  (U.  S.) 
410;  Liverpool  Ins.  Co.  v.  Massachusetts,  10 
Wail.  (U.  S.)  566;   Insurance  Co.  v.  New  Or- 


leans, 1  Woods  (U.  S.)  85;  Norfolk,  etc.,  R. 
Co.  v.  Pennsylvania,  136  U.  S.  114;  Augusta 
Bank  v.  Earle,  13  Pet.  (U.  S.)  586. 

Colorado.  —  Utley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369. 

Illinois.  —  Ducat  v.  Chicago,  48  111.  172,  95 
Am.  Dec.  529. 

Indiana.  ■ —  Farmers,  etc.,  Ins.  Co.  v.  Har- 
rah,  47  Ind.  236. 

Kentucky.  —  Woodward  v.  Com.,  (Ky.  1887) 
7  S.  W.  Rep.  613. 

louisiana.  —  State  v.  Lathrop,  10  La.  Ann. 

Ohio.  —  Western  Union  Tel.  Co.  v.  Mayer, 
28  Ohio  St.  531. 

2.  Paul  v.  Virginia,  8  Wall.  (U.  S.)  168. 

3.  States  May  Discriminate  in  Favor  of  Domes- 
tic Corporations.  —  Paul  v.  Virginia,  8  Wall. 
(U.  S.)  168;  Ducat  v.  Chicago,  10  Wall.  (U.  S.) 
410;  Liverpool  Ins.  Co.  v.  Massachusetts,  10 
Wall.  (U.  S.)  573;  Pembina  Consol.  Silver 
Min.,  etc.,  Co.  v.  Pennsylvania,  125  U.  S.  181; 
Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St. 
531- 

Considerations  on  Which  Rule  Is  Based.  —  The 

doctrine  that  a  foreign  corporation  is  a  citizen 
"  has  never  been  supposed  to  extend  to  con- 
tracts made  by  a  corporation,  especially  in  an- 
other sovereignty.  If  it  were  held  to  embrace 
contracts,  and  that  the  members  of  a  corpora- 
tion were  to  be  regarded  as  individuals  carry- 
ing on  business  in  their  corporate  name,  and 
therefore  entitled  10  the  privileges  of  citizens 
in  matters  of  contract,  it  is  very  clear  that 
they  must  at  the  same  time  take  upon  them- 
selves the  liabilities  of  citizens,  and  be  bound 
by  their  contracts  in  like  manner.  The  result 
of  this  would  be  to  make  a  corporation  a  mere 
partnership  in  business,  in  which  each  stock- 
holder would  be  liable  to  the  whole  extent  of 
his  property  for  the  debts  of  ihe  corporation; 
and  he  might  be  sued  for  them  in  any  state  in 
which  he  might  happen  to  be  found.  The 
clause  of  the  constitution  referred  to  certainly 
never  intended  to  give  to  the  citizens  of  each 
state  the  privileges  of  citizens  in  the  several 
states,  and  at  the  same  time  to  exempt  them 
from  the  liabilities  which  the  exercise  of  such 
privileges  would  bring  upon  individuals  who 
were  citizens  of  the  state.  This  would  be  to 
give  the  citizens  of  other  states  far  higher  and 
greater  privileges  than  are  enjoyed  by  the  citi- 
zens of  the  state  itself.  Besides,  it  would 
deprive  every  state  of  all  control  over  the 
extent  of  corporate  franchises  proper  to  be 
granted  in  the  state;  and  corporations  would 
be  chartered  in  one  to  carry  on  their  opera- 
tions in  another."  Augusta  Bank  v.  Earle,  13 
Pet.  (U.  S.)  586. 
Applications  of  Principle.  —  It  is  competent 
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vidual  citizens  of  the  other  state.1  As  to  the  nature  and  degree  of  discrimi- 
nation, it  belongs  to  the  state  to  determine,  subject  only  to  such  limitations 
on  her  sovereignty  as  may  be  found  in  the  fundamental  law  of  the  Union  * 

10.  Persons  Within  Equal  Protection  Clause  of  Federal  Constitution.  —  While 
corporations  are  persons  within  the  provisions  of  the  Fourteenth  Amendment 
that  "  no  state  shall  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws,"  a  state  is  not  thereby  prevented  from  requiring  such 
conditions  as  it  may  choose  for  the  admission  within  its  limits  of  foreign  cor- 
porations,3 because  they  are  not  "  within  its  jurisdiction  "  until  they  have 
performed  the  conditions  upon  which  they  are  entitled  to  admission.4  Any 
other  construction  of  this  clause  would  entitle  foreign  corporations  to  the 
same  privileges  as  domestic  corporations,  and,  as  has  been  seen,  it  is  within 
the  power  of  a  state  to  exclude  foreign  corporations  entirely.5 

11.  Status  of  Corporations  Created  under  Federal  Laws.  —  A  corporation 
created  by  a  general  Act  of  Congress  is  not  a  foreign  corporation  in  any 
state.6  But  where  Congress  creates  a  corporation  merely  by  virtue  of  its 
authority  to  legislate  for  a  particular  territory,  and  not  by  a  general  act,  the 
corporation  is  a  foreign  one  in  any  state  or  territory  other  than  that  in  which 
it  was  created.7 

12.  Status  of  Corporations  Organized  by  Domestic  Citizens  under  Laws  of 
Foreign  State  —  incomplete  incorporation.  —  Organizations  composed  of  persons 
who  have  incorporated  under  the  laws  of  a  state  other  than  that  of  their  resi- 
dence, for  the  purpose  of  doing  all  or  the  greater  part  of  their  business  in  the 
state  of  the  residence  of  such  persons  or  in  another  state  than  that  of  the 
creation  of  the  corporation,  are  known  as  "  tramp  corporations."  Now,  if 
the  organi2ation  never  becomes  a  corporation  because  of  failure  to  perform  the 
conditions  precedent  prescribed  by  the  laws  of  the  state  in  which  the  charter 
is  asked,  it  cannot,  of  course,  be  considered  a  corporation  for  any  purposes  in 
any  state.8 


for  a  state  to  impose  on  foreign  corporations 
taxes  from  which  corporations  organized 
under  the  local  laws  of  such  state  are  exempt. 
Liverpool  Ins.  Co.  v.  Massachusetts,  io  Wall. 
(U.  S.)  573;  Ducat  v.  Chicago,  io  Wall.  (U.  S.) 
410.  Or  it  may  impose  a  license  fee  not  re- 
quired of  domestic  corporations.  Pembina 
Consol.  Silver  Min.,  etc.,  Co.  v.  Pennsylvania, 
125  U.  S.  181.  Or  it  may  require  a  foreign 
corporation  to  deposit  with  the  state  treasurer 
bonds  of  a  designated  character  and  amount, 
and  exempt  its  own  corporations  from  so 
doing.  Paul  v.  Virginia,  8  Wall.  (U.  S.) 
168. 

1.  Discrimination  Not  Against  Individual  Citi- 
zens. —  Paul  v.  Virginia,  8  Wall.  (U.  S.)  177. 

2.  Degree  of  Discrimination  Within  Legislative 
Discretion.  —  Ducat  v.  Chicago,  10  Wall.  (U.  S.) 
415- 

3.  Corporation  a  "  Person  "  Within  Equal  Pro- 
tection Clause.  —  Pembina  Consol.  Silver  Min., 
etc.,  Co.  v.  Pennsylvania,  125  U.  S.  181 ; 
Philadelphia  F.  Assoc.  v.  New  York,  119  U. 
S.  no;  Missouri  Pac.  R.  Co.  v.  Mackey,  127 
U.  S.  205;  Santa  Clara  County  v.  Southern 
Pac.  R.  Co.,  118  U.  S.  394;  People  v.  Philadel- 
phia F.  Assoc.,  92  N.  Y.  311. 

4.  Reason  for  Rule.  —  Philadelphia  F.  Assoc. 
v.  New  York,  119  U.  S.  no;  People  v.  Phila- 
delphia F.  Assoc.,  92  N.  Y.  311. 

5.  See  the  preceding  subdivisions  of  this  sec- 
tion. 

6.  Corporations  Organized  under  National  Laws. 

—  Com.  v.  Texas,  etc.,  R.  Co.,  98  Pa.  St.  90,  in 
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which  case  it  was  held  that  a  railroad  corpora- 
tion created  by  a  general  Act  of  Congress  was 
not  a  foreign  corporation  in  Pennsylvania 
within  the  meaning  of  the  revenue  laws  of  that 
state.  Compare  Cooke  v.  State  Nat.  Bank,  50 
Barb.  (N.  Y.)  339,  in  which  it  was  held  that  a 
national  bank  created  to  do  business  in  Mas- 
sachusetts was  a  foreign  corporation  in  New 
York  and  subject  to  be  attached  in  an  action 
against  it  to  the  same  extent  as  foreign  corpo- 
rations generally. 

7.  Corporations  Organized  by  Congress  Legislat- 
ing for  Particular  Territory.  —  Daly  v.  National 
L.  Ins.  Co.,  64  Ind.  1. 

8.  Corporations  Whose  Organization  Is  Not 
Completed.  —  Montgomery  v.  Forbes,  148  Mass. 
249.  In  this  case  it  appeared  that  a  citizen  of 
Massachusetts,  for  the  purpose  of  limiting  his 
personal  responsibility  and  because  the  tax 
laws  of  New  Hampshire  were  more  favorable 
to  corporations  than  the  Afassackusetts  laws, 
attempted  to  form  a  corporation  in  New 
Hampshire.  The  statutes  of  New  Hampshire 
required  five  associates,  and  that  the  articles 
of  agreement  should  be  recorded  in  the  town 
in  which  the  principal  business  was  to  be  car- 
ried on,  and  the  place  in  which  the  business 
was  to  be  carried  on  should  be  distinctly 
stated  in  the  articles.  This  was  not  done,  and 
the  court  held  that  there  was  no  corporation, 
and  that  the  person  who  had  attempted  to 
organize  the  corporation  and  had  bought  goods 
in  its  name  was  liable  personally  on  the  origi- 
nal contract  for  goods  sold  and  delivered. 
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Where  Purpose  Is  Evasion  of  Domestic  laws.  —  It  is  also  clear  that  if  the  doing  of  a 
particular  kind  of  business  is  expressly  forbidden  by  the  statutes  of  a  state, 
its  citizens  cannot  evade  the  force  of  such  statutes  by  incorporating  under  the 
laws  of  another  state  and  obtaining  a  charter  authorizing  them  to  conduct  such 
business.1 

liability  as  Partners.  —  Beyond  these  principles  nothing  seems  to  be  definitely 
settled  in  regard  to  these  corporations.  According  to  some  decisions,  where 
residents  of  a  state  whose  laws  require  half  of  the  capital  stock  to  be  paid  up 
and  the  whole  to  be  bona  fide  subscribed  incorporate  under  the  laws  of 
another  state  whose  requirements  are  not  so  stringent  in  this  respect,  and  the 
object  of  the  corporation  as  shown  by  its  charter  is  to  do  business  solely  in 
the  first  state,  it  has  no  rightful  or  legal  existence,  and  those  assuming  to 
carry  on  business  under  it  are  subject  to  all  the  responsibilities  of  partners.3 

Not  Recognized  as  Legally  Constituted  Corporation.  —  Another  decision  lays  down  a 
still  broader  doctrine,  and  holds  without  any  qualification  that  a  company 
incorporated  by  citizens  of  one  state  under  the  laws  of  another  to  carry  on  a 
designated  business  in  the  former  state  will  not  be  recognized  as  a  legally 
constituted  corporation  nor  be  dealt  with  as  such.3 

Fraud  on  Incorporating  State.  —  These  decisions  all  agree  that  the  organization 
of  such  a  corporation  is  a  fraud  on  the  state  granting  the  charter,  and  that  an 
attempt  to  act  under  such  charter  in  the  foreign  state  is  a  fraud  upon  the 
latter.4 

Corporation  Empowered  to  Operate  in  Any  State  but  That  Creating  It.  —  It  has  also  been 
decided  in  a  case  somewhat  similar  in  principle  that  a  corporation  composed 
of  citizens  of  the  state  of  its  creation  and  empowered  to  carry  on  its  business 
in  any  state  except  that  of  its  creation  can  have  no  legal  existence  anywhere.5 

Decisions  Having  an  Opposite  Tendency  will  now  be  considered.  In  a  New  York 
case  the  court  of  last  resort  recognized  the  legality  of  a  corporation  organized 
under  the  laws  of  another  state  by  the  citizens  of  such  state,  where  such 
organization  exercised  no  powers  but  those  conferred  by  its  charter  and  was 
charged  with  no  violation  of  the  statutes  of  New  York.  The  court  held  that 
it  was  immaterial  that  its  business  was  the  navigation  of  a  river  in  New  York, 
that  its  principal  office  was  in  New  York,  that  only  a  portion  of  its  officers 

1.  Corporations  Organized  to  Do  Business  For-  of  any  general  or  special  law  in  our  state? 
bidden  by  Domestic  Laws. —  Empire  Mills  v.  Individuals  desirous  of  carrying  on  any  man- 
Alston  Grocery  Co.,  (Tex.  App.  1891)  15  S.  W.  ufacturing  business  may  go  into  the  city  of 
Rep.  506.  To  the  same  effect,  see  Atterberry  New  York,  organize  under  the  general  laws  of 
v.  Knox,  4  B.  Mon.  (Ky.)  90.  that  state,  erect  all  their  manufacturing  estab- 

"  Mo  rule  of  comity  will  allow  one  state  to  lishments   here,  and,  under   their  assumed 

charter  corporations   to   operate   in  another  name,  transact  their  business,  not  only  free 

state,  unless  there  is  willingness  on  the  part  from  all  personal  responsibility,  but  under 

of  the  foreign  state  that  it  should  be  so.    To  cover  of  a  corporation  not  amenable  to  our 

hold  otherwise  would  be  to  say  that  the  right  laws." 

of  one  state,  aided  by  comity,  is  superior  to  4.  Why  Organization  Considered  Void.  —  Clea- 

the  sovereign  will  of  the  other.    This  involves  ton  v.  Emery,  49  Mo.  App.  345;  Davidsons, 

the  surrender  of  sovereignty  to  a  rule  of  Hobson,  59  Mo.  App.  130;  Hill  v.  Beach,  12 

comity  and  to  a  matter  of  international  eti-  N.  J.  Eq.  31. 

quette,    which    no   independent    nationality  It  has  also  been  held,  without  regard  to  the 

should  for  a  moment  think  of  doing."    Empire  question  of  the  validity  of  an  incorporation 

Mills  v.  Alston  Grocery  Co.,  (Tex.  App.  1891)  obtained  by  citizens  of  one  state  under  the 

15  S.  W.  Rep.  506.  laws  of  another  with  the  intention  of  carrying 

2.  Corporations  Organized  to  Do  Business  Solely  on  business  in  their  own  state,  that  the  incor- 
in  Domestic  State.  —  Cleaton  v.  Emery,  49  Mo.  porators  cannot,  under  the  guise  of  being 
App.  357;  Davidson  v.  Hobson,  59  Mo.  App.  exempt  from  foreign  penal  statutes,  import 
130.  into  their  own  state,  by  means  of  such  incor- 

3.  Hill  v.  Beach,  12  N.  J.  Eq.  31,  in  which  poration,  any  greater  immunities  or  franchises 
case  the  court  said:  "  I  think  the  position  than  those  possessed  in  the  state  of  their  in- 
taken  by  the  defendants'  counsel  correct,  that  corporation.  Kimball  v.  Davis,  52  Mo.  App. 
'  The  Belville  Quarry  Company  '  cannot  be  194. 

recognized  by  any  court  in  New  Jersey  as  a  5.  Corporations  Organized  to  Do  Business  Any- 

legally  constituted  corporation,  nor  be  dealt  where  Except  in  Domiciliary  State. —  Land  Grant 

with  as  such.    If  it  can  be,  what  need  is  there  R.,  etc.,  Co.  v.  Coffee  County,  6  Kan.  245. 
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resided  in  the  state  of  its  creation,  and  that  it  held  no  meetings  in  that  state 
but  its  annual  meetings  for  the  election  of  directors.1  So  in  respect  to 
citizens  of  the  domestic  state  going  abroad  to  incorporate,  it  has  been  held 
that  where  such  incorporation  is  for  the  purpose  of  doing  business  both  in  the 
parent  state  and  in  all  other  states,  and  it  maintains  the  principal  office  and 
performs  all  its  corporate  acts  in  the  domiciliary  state,  it  is  no  defense  to  a 
suit  by  such  organization  that  it  manufactures  all  its  goods  outside  the  parent 
state  and  that  the  latter  alone  can  question  its  existence  on  that  ground.2  It 
has  also  been  held  that  a  corporation  of  that  nature  which  has  been  organized 
chiefly  to  do  business  in  the  state  where  the  incorporators  reside  and  which 
occupies  an  office  and  holds  its  meetings  in  the  parent  state  will  be  treated  as 
a  valid  corporation  though  all  its  business  meetings  are  held  in  the  domestic 
state  and  the  greater  part  of  its  business  is  transacted  there.3  So  the  New 
York  court  has  recently  held  that  a  corporation  composed  of  citizens  of  that 
state  organized  under  the  laws  of  another  state,  and  which  has  its  principal 
place  of  business  in  New  York  according  to  the  articles  of  incorporation,  and 
also  conducts  its  principal  business  there,  is  a  valid  corporation.4  The  Rhode 
Island  court  has  extended  the  doctrine  even  further  in  the  most  recent 
decision  on  the  question.  It  recognizes  the  validity  of  a  corporation  com- 
posed of  its  own  citizens  organized  under  the  laws  of  another  state  to  do  busi- 
ness solely  in  Rhode  Island.5 


1.  Corporations  Composed  of  Citizens  of  Domi- 
ciliary State  to  Do  Whole  Business  in  Domestic 
State.  —  Merrick  v.  Van  Santvoord,  34  N.  Y. 
218.  The  reasoning  of  the  court  in  this  case 
was  as  follows:  "A  corporation  is  an  artificial 
being,  and  has  no  dwelling,  either  in  its  office, 
its  warehouses,  its  depots,  or  its  ships.  Its 
domicil  is  the  legal  jurisdiction  of  its  origin, 
irrespective  of  the  residence  of  its  officers  or 
the  place  where  its  business  is  transacted.  It 
retains  that  domicil  until  it  ceases  to  exist; 
and  its  existence  continues,  within  the  limits 
assigned  for  its  duration,  so  long  as  it  com- 
plies with  the  requirements  of  its  charter  and 
with  the  conditions  imposed  by  state  laws, 
maintains  its  corporate  succession  by  elections 
in  "the  proper  jurisdiction,  and  continues  to 
exercise  its  franchises,  under  a  grant  which 
has  neither  been  impeached  nor  revoked." 
See  also  Hanna  v.  International  Petroleum 
Co.,  23  Ohio  St.  622,  where  a  similar  doctrine 
was  announced.  In  this  case  the  court  held 
that  a  foreign  corporation  authorized  by  its 
charter  to  do  business  both  at  home  and 
abroad,  and  which  after  due  organization  at 
home  commences  its  foreign  business  first,  has 
a  legal  existence  as  a  corporation.  This  hold- 
ing is  based  on  the  principle  that  "  the  life  of 
a  corporation  dates  from  its  organization  and 
not  from  the  time  it  begins  to  do  business; 
and  the  insertion  in  its  charter  of  a  power  to 
act  outside  the  state  of  its  creation  does  not 
invalidate  the  charter." 

2.  Foreign  Incorporation  of  Domestic  Citizens  to 
Do  Business  in  Several  States.  —  Moxie  Nerve 
Food  Co.  v.  Baumbach,  32  Fed.  Rep.  205. 

3.  Corporations  Organized  to  Do  Business  Chiefly 
in  Domestic  State.  —  Cincinnati  Second  Nat. 
Rink  v.  Lovell,  2  Cine.  Super.  Ct.  Rep.  397. 
In  this  case  it  was  strongly  intimated  that  if 
the  incorporation  was  for  the  exclusive  pur- 
pose of  transacting  business  in  the  state  where 
the  incorporators  reside,  the  incorporation 
would  be  treated  as  invalid. 

4.  Corporation  Organized  to  Do  Principal  Busi- 
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ness  in  Domestic  State.  —  Derr.arest  v.  Flack, 
128  N.  Y.  205.  The  court  held,  first,  that  this 
did  not  violate  the  laws  of  the  parent  state, 
because  a  reference  to  her  laws  showed  con- 
clusively that  the  formation  of  corporations 
thus  composed  and  for  the  purpose  of  doing 
their  principal  business  outside  the  limits  of 
that  state  were  contemplated  in  those  laws; 
second,  that  it  did  not  violate  the  laws  of  New 
York,  because  a  corporation  of  the  kind  in 
question  could  readily  be  formed  under  the 
laws  of  New  York  and  because  the  freedom 
from  personal  liability  would  be  as  great  and 
could  be  as  easily  obtained  under  the  statutes 
of  New  York  as  under  those  of  the  parent 
state. 

5.  Corporation  Organized  to  Do  Business  Solely 
in  Domestic  State.  —  Oakdale  Mfg.  Co.  v. 
Garst,  ]8  R.  I.  484.  It  was  said  in  that  de- 
cision  that  although  the  advantages  of  yearly 
statements  and  liability  of  stockholders  given 
to  creditors  under  the  Rhode  Island  statute 
were  wanting,  this  was  a  matter  for  those  who 
dealt  with  the  corporation  to  consider. 

Conclusions.  —  Within  the  two  following  lim- 
itations the  writer  believes  that  the  validity  of 
such  a  corporation  should  be  recognized:  I. 
The  business  which  it  is  organized  to  carry  or. 
must  not  be  such  as  is  actually  prohibited  by 
organic  or  statutory  provisions  in  the  laws  of 
the  domestic  state,  or  in  contraveniion  of  its 
public  policy  as  evidenced  by  general  legisla- 
tion. 2.  Its  corporate  acts  must  be  performed 
in  the  parent  state,  irrespective  of  where  the 
principal  part  of  its  business  is  done,  because 
it  can  have  no  legal  existence  beyond  the 
bounds  of  the  state  or  sovereignty  creating  it 
and  must  dwell  in  the  place  of  its  creation. 
While  it  is  true  that  corporations  of  this  species 
usually  obtain  easier  terms  for  organization 
and  existence  than  they  could  at  home,  as  for 
instance  in  regard  to  the  personal  liability  of 
their  members  or  in  regard  to  taxation,  this 
can  scarcely  be  urged  as  an  objection  to  them. 
If  a  corporation  composed  of  citizens  of  a 
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13.  Right  to  Protection  of  Corporate  Name.  —  It  is  well  settled  that  a  corpora- 
tion may  acquire  a  property  right  to  the  use  of  a  name  as  a  trade-mark,  and 
will  be  protected  in  its  enjoyment  to  the  same  extent  as  an  individual  would 
be,  and  a  subsequently  created  corporation  cannot  deprive  it  of  this  right  by 
the  assumption  of  its  name.1  It  has  been  held,  however,  that  a  federal  court 
cannot,  at  the  instance  of  a  foreign  corporation,  interfere  by  injunction  to 
prevent  any  necessary  step  from  being  taken  under  a  statute  of  the  state  in 
which  such  court  is  located  in  creating  a  corporation  bearing  the  same  name 
as  the  foreign  corporation.  The  court,  however,  did  not  pass  upon  the  ques- 
tion whether  relief  could  be  granted  after  the  creation  of  the  corporation  and 
use  of  the  name  of  the  foreign  corporation  in  fraud  of  its  right.3  A  foreign 
corporation  cannot  enjoin  a  domestic  corporation  from  the  use  of  its  corporate 
name  adopted  before  the  organization  of  the  foreign  corporation.3  But,  on 
the  other  hand,  a  domestic  corporation  cannot  restrain  an  illegally  organized 
foreign  corporation  from  the  use  of  the  same  corporate  name,  it  having  been 
first  adopted  by  the  foreign  corporation.4 

14.  Control  of  Domestic  Courts  over  Internal  Management  of  Foreign  Corpora- 
tions. —  It  is  a  general  rule,  subject  to  a  few  exceptions,5  that  the  courts  of 
the  domestic  state  have  no  visitorial  powers  over  the  internal  management 
and  affairs  of  foreign  corporations,6  at  least  unless  such  courts  are  expressly 


foreign  state  and  organized  under  the  laws  of 
such  state  can  come  into  the  domestic  state 
and  carry  on  a  particular  kind  of  business, 
why  cannot  citizens  of  the  domestic  state 
organize  under  the  same  laws  and  establish 
an  office  in  the  domestic  state  to  carry  on  the 
same  business?  To  hold  otherwise  would  be 
to  discriminate  in  favor  of  citizens  of  a  for- 
eign state,  and  no  argument  is  necessary  to 
show  the  impolicy  and  injustice  of  such  a 
course. 

1.  Corporation  May  Acquire  Property  Right  in 
Name. —  See  the  title  Corporations  (Private), 
vol.  7,  pp.  689,  690. 

2.  Use  of  Injunction  to  Prevent  Use  of  Name. 

—  Lehigh  Valley  Coal  Co.  v.  Hamblen,  23 
Fed.  Rep.  225.  In  reaching  this  conclusion, 
•the  court  reasoned  as  follows:  '*  The  com- 
plainant is  a  foreign  corporation,  and  it  is 
only  by  comity  that  it  is  doing  business  in 
Illinois  at  all.  The  state  can  say  to  it  any  day, 
'  Go,'  and  it  must  go.  That  being  so,  I  do 
not  see  that  the  complainant  has  a  legal  right 
to  say  a  corporation  shall  not  be  created  in 
Illinois  bearing  its  (the  complainant's)  name. 
If  the  state  of  Illinois  may  create  a  corporation 
bearing  the  same  name  as  the  complainant  — 
and  it  certainly  can  —  this  court  has  no  right 
by  injunction  to  prevent  anything  from  being 
done  under  the  state  law  which  is  necessary 
an  the  creation  of  such  a  corporation." 

3.  Hazelton  Boiler  Co.  v.  Hazelton  Tripod 
Boiler  Co.,  142  111.  494. 

4.  Ottoman  Calwey  Co.  v.  Dane,  95  111.  203. 
The  fact  that  the  corporators  were  no  longer 
incorporated  or  that  their  original  organiza- 
tion as  a  corporation  was  illegal  could  make 
no  difference,  because  they  stil)  had  the  right 
10  transact  their  business  as  partners  under 
anv  name  that  they  might  care  to  adopt. 

Effect  of  Abandoning  Business  on  Right  to  En- 
join.—  If  the  domestic  corporation,  after  its 
members  have  procured  an  incorporation  of 
themselves  in  a  sister  state  by  the  same  name, 
should  practically  abandon  the  business  in  the 
domestic  state  and  keep  the  organization  only 
13  C.  of  L. — 54 


in  name  to  prevent  others  from  transacting 
the  same  business,  it  cannot  in  equity  main- 
tain a  bill  to  enjoin  the  formation  of  another 
corporation  in  the  domestic  state  by  a  similar 
name  to  engage  in  the  same  business,  when 
none  of  its  trade-marks  are  sought  or  intended 
to  be  used  by  the  latter.  Drummond  Tobacco 
Co.  v.  Randle,  114  111.  412. 

Effect  of  Statute  Prohibiting  Foreign  Corpora- 
tion of  Similar  Name  from  Carrying  on  Similar 
Business.  —  The  Massachusetts  statutes  provide 
that  no  foreign  corporation  shall  carry  on  a 
banking  business  in  Massachusetts  in  or  under 
a  name  previously  to  its  carrying  on  the  same 
in  lawful  use  by  a  domestic  corporation,  or 
so  nearly  identical  with  a  name  so  in  use  as 
to  mislead,  and  that  the  provisions  of  the  stat- 
utes may  be  enforced  by  injunction.  It  was 
held  that  a  Massachusetts  corporation  doing 
a  banking  business  under  the  name  of  the 
"  International  Trust  Company  "  was  entitled 
to  an  injunction  prohibiting  a  Missouri  cor- 
poration from  doing  a  banking  business  in 
Massachusetts  under  the  name  of  the  "  Inter- 
national Loan  and  Trust  Company  of  Kansas 
City."  International  Trust  Co.  v.  Inter- 
national L.  &  T.  Co.,  153  Mass.  271. 

5.  Visitorial  Powers  of  Domestic  Courts. —  For 
exceptions  to  the  rule  see  infra,  this  title. 
Dissolution  of  Foreign  Corporations;  Receivers 
of  Foreign  Corporations. 

6.  United  States.  —  Leary  v.  Columbia  River, 
etc.,  Nav.  Co.,  82  Fed.  Rep.  777;  Republican 
Mountain  Silver  Mines  v.  Brown,  58  Fed. 
Rep.  645. 

Maryland.  —  North  State  Copper,  etc.,  Min. 
Co.  v.  Field,  64  Md.  151;  Wilkins  v.  Thorne, 
60  Md.  253. 

Massachusetts.  —  New  Haven  Horse  Nail  Co. 
v.  Linden  Spring  Co.,  142  Mass.  349;  Smith  v. 
Mutual  L.  Ins.  Co.,  14  Allen  (Mass.)  336  ;  Kan- 
sas, etc.,  R.  Constr.  Co.  v.  Topeka,  etc.,  R.  Co., 
135  Mass.  34,  46  Am.  Rep.  439;  Kimball  v.  St. 
Louis,  etc.,  R.  Co.,  157  Mass.  7,  34  Am.  St. 
Rep.  250;  Bank  of  North  America  v.  Rindge, 
154  Mass.  203. 
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authorized  by  local  statutes  to  take  jurisdiction  of  such  controversies,1  or 
unless,  as  has  been  said  in  some  cases,  legal  steps  have  been  taken  in  the  state 
which  is  the  domicil  of  the  corporation  and  the  defendant  corporators,  which 
steps  have  failed.  It  has  been  said  that  under  these  circumstances  the 
domestic  court  will  have  jurisdiction.3  The  distinction  between  the  acts  of  a 
corporation  relating  to  its  internal  management  and  those  which  do  not  seems 
to  be  this  :  That  where  the  act  complained  of  affects  the  complainant  solely  in 
his  capacity  as  a  member  of  the  corporation,  whether  acting  in  a  stockholders' 
meeting  or  through  its  agents,  the  board  of  directors,  then  such  action  is  the 
management  of  the  internal  affairs  of  the  corporation,  and,  in  the  case  of  a 
foreign  corporation,  the  domestic  court  will  not  take  jurisdiction.  But  if 
the  acts  of  the  foreign  corporation  complained  of  affect  the  complainant's  indi- 
vidual rights  only,  then  the  domestic  courts  will  take  jurisdiction  whenever 
the  cause  of  action  arises  within  the  domestic  state.3 


Minnesota.  —  Guilford  v.  Western  Union  Tel. 
Co.,  59  Minn.  332. 

New  Jersey. — Gregory  v.  New  York,  etc., 
R.  Co.,  40  N.  J.  Eq.  38. 

New  York.  —  Fisher  v.  Charter  Oak  L.  Ins. 
Co.,  52  N.  Y.  Super.  Ct.  179;  Howell  v.  Chi- 
cago, etc.,  R.  Co.,  51  Barb.  (N.  Y.)  379;  Ber- 
ford  v.  New  York  Iron  Mine,  56  N.  Y.  Super. 
Ct.  236;  Redmond  v.  Enfield  Mfg.  Co.,  13 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  332. 

North  Carolina.  —  Moore  v.  Silver  Valley 
Min.  Co.,  104  N.  Car.  534. 

Pennsylvania.  —  Madden  v.  Penn  Electric 
Light  Co.,  181  Pa.  St.  617;  Madden  v.  Penn 
Electric  Light  Co.,  7  Pa.  Dist.  Rep.  304. 

Rhode  Island.  —  Stafford  v.  American  Mills 
Co.,  13  R.  I.  3ro. 

Applications  of  Principle — Reinstatement  of 
Stockholder.  —  The  domestic  court  will  not  en- 
tertain a  proceeding  by  a  shareholder  in  a 
foreign  company  to  compel  it  to  annul  an 
alleged  wrongful  forfeiture  of  his  stock  and 
to  reinstate  him  as  a  stockholder.  North 
State  Copper,  etc.,  Min.  Co.  v.  Field,  64  Md. 
151- 

Compelling  Payment  of  Dividends.  —  The 
courts  of  the  domestic  state  will  also  refuse  to 
compel  a  foreign  corporation  to  declare  and 
pay  such  dividends  as  may  appear  on  an  ac- 
counting to  be  proper.  Berford  v.  New  York 
Iron  Mine,  56  N.  Y.  Super.  Ct.  236;  Fisher  v. 
Charter  Oak  L.  Ins.  Co.,  52  N.  Y.  Super.  Ct. 
179. 

To  Enjoin  Issue  of  Bonds.  —  A  bill  by  hold- 
ers of  preferred  stock  of  a  foreign  corporation 
having  a  place  of  business  in  the  domestic 
slate,  and  five  of  its  directors  residing  therein, 
to  enjoin  such  corporation  from  issuing  cer- 
tain bonds  except  with  the  stipulation  that 
such  bonds  should  be  subordinate  to  the  rights 
and  priority  of  the  plaintiffs,  cannot  be  main- 
tained. Kimball  v.  St.  Louis,  etc.,  R.  Co., 
157  Mass.  7,  34  Am.  St.  Rep.  250. 

To  Enjoin  Payment  of  Dividend.  —  The  di- 
rectors of  a  foreign  corporation  cannot  be  en- 
joined from  paying  a  dividend  where  no  debt 
is  due  the  plaintiff,  and  he  has  no  claim  to  re- 
dress for  any  wrong,  and  his  only  ground  for 
the  injunction  is  the  supposed  error  on  the 
part  of  the  directors  in  making  the  dividend. 
Howell  v.  Chicago,  etc.,  R.  Co.,  51  Barb.  (N. 
Y.)  379- 

To  Compel  Distribution  of  Assets.  —  So  the 
courts  of  the  domestic  state  have  no  jurisdic- 


tion to  compel  a  distribution  of  the  assets 
among  the  stockholders,  even  where  the 
trustees  are  resident  in  the  state.  Redmond 
v.  Enfield  Mfg.  Co.,  13  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  332. 

To  Dissolve  Corporation.  —  The  domestic 
courts  have  no  power  to  dissolve  a  foreign 
corporation  and  assume  control  over  its  prop- 
erty for  the  purpose  of  distributing  it  among 
those  claiming  to  be  its  stockholders.  Wilkins 
v.  Thorne,  60  Md.  258.  See  also  infra,  this 
title.  Dissolution  of  Foreign  Corporations. 

To  Enforce  Forfeiture  of  Charter.  —  So  the 
domestic  courts  have  no  jurisdiction  to  enforce 
a  forfeiture  of  a  charter  for  violation  of  law. 
Howell  v.  Chicago,  etc.,  R.  Co.,  51  Barb.  (N. 
Y.)  379- 

Appointment  of  Receiver.  —  The  right  of  such 
courts  to  appoint  a  receiver  for  a  foreign  cor- 
poration has  also  been  denied.  Stafford  v. 
American  Mills  Co.,  13  R.  I.  310;  Leary  v. 
Columbia  River,  etc.,  Nav.  Co.,  82  Fed.  Rep. 
777.  There  are,  however,  cases  in  which  the 
exercise  of  this  right  has  been  sustained.  See 
infra,  this  title,  Receivers  of  Foreign  Corpora- 
tions. 

1.  Statutory  Authorization  Necessary.  —  Re- 
publican Mountain  Silver  Mines  v.  Brown,  58 
Fed.  Rep.  645;  North  State  Copper,  etc.,  Min. 
Co.  v.  Field,  64  Md.  151 ;  Ives  v.  Smith, 
(Supreme  Ct.)  3  N.  Y.  Supp.  645. 

Instance  of  Power  Conferred  by  Statute.— 
Where  a  statute  provided  that  a  foreign  cor- 
poration might  be  sued  by  a  resident  of  the 
state  or  by  a  domestic  corporation  for  any 
cause  of  action,  it  was  held  that  resident 
stockholders  might  enjoin  it  and  its  directors 
from  the  performance  of  certain  acts  of  such 
nature  as  to  work  an  irreparable  injurv  to  the 
stockholders.  Ives  v.  Smith,  (Supreme  Ct.)  3 
N.  Y.  Supp.  645. 

2.  Failure  to  Obtain  Remedy  in  Domiciliary 
State.  —  Moore  v.  Silver  Valley  Min.  Co.,  104 
N.  Car.  534;  Kimball  v.  St. 'Louis,  etc.,  R. 
Co.,  157  Mass.  7,  34  Am.  St.  Rep.  250.  See 
also  Bank  of  North  America  v.  Rindge,  154 
Mass.  203. 

3.  What  Are  Considered  Affairs  Relating  to  In- 
ternal Management.  —  North  State  Copper,  etc., 
Min.  Co.  v.  Field,  64  Md.  15T. 

Application  of  Rule.  —  Within  this  rule  it  has 
been  held  that  an  action  may  be  maintained 
in  the  courts  of  Minnesota  by  a  stockholder 
against  a  foreign  corporation  to  compel  it  to 
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15.  Right  of  Domestic  Courts  to  Determine  Powers  Derived  from  Charter.  — . 

Where  the  corporation  is  a  suitor  seeking  to  enforce  a  contract  made  in  and 
with  the  citizens  of  the  domestic  state,  the  courts  of  that  state  may  investi- 
gate and  determine  the  question  whether  the  corporation  has  transcended  its 
charter  powers.  Otherwise  a  corporation  created  by  one  state  could  make 
any  and  every  contract  of  any  nature  under  pretext  of  its  charter,  no  matter 
how  inconsistent  Avith  the  ends  of  its  constitution.1  In  exercising  this  power 
the  domestic  court  does  not  perform  a  visitorial  action.  And  it  seems  that 
where  the  tribunals  of  the  creating  state  have  adjudicated  on  the  extent  of  the 
franchises  possessed  by  such  corporation,  a  proper  spirit  of  comity  requires 
that  such  adjudication  should  conclude  the  question  of  charter  privileges  in 
the  foreign  forum  in  which  it  is  instituted.2 

III.  Rights  in  Respect  to  Real  Estate —  1.  In  General  —  a.  Statement 
OF  Rule.  — -It  is  a  rule  of  almost  universal  application  that  a  corporation 
may  acquire  and  hold  real  estate  in  a  state  other  than  that  of  its  creation, 
provided  the  exercise  of  this  right  is  not  inconsistent  with  its  charter  and 
governing  laws  and  is  not  forbidden  by  the  organic  and  statutory  laws  of  the 
state  in  which  it  is  seeking  to  exercise  the  right,3  and  is  not  in  contravention 


issue  to  him  a  new  or  duplicate  stock  certifi- 
cate in  place  of  one  which  has  been  lost  or 
destroyed.  Such  action,  it  is  held,  does  not 
fall  within  the  rule  that  courts  will  not  exer- 
cise visitorial  powers  over  foreign  corporations 
or  interfere  with  the  management  of  their 
internal  affairs.  Guilford  v.  Western  Union 
Tel.  Co.,  59  Minn.  332,  distinguishing  North 
State  Copper,  etc.,  Min.  Co.  v.  Field,  64  Md. 
151,  and  Smith  v.  Mutual  L.  Ins.  Co.,  14  Allen 
(Mass.)  336. 

1.  Domestic  Courts  May  Determine  Charter 
Powers.  —  Kentucky  Bank  v.  Schuylkill  Bank, 
I  Pars.  Eq.  Cas.  (Pa.)  226;  State  v.  McCullough, 
3  Nev.  202. 

2.  Extraterritorial  Effect  of   Construction.  — 

Kentucky  Bank  v.  Schuylkill  Bank,  1  Pars. 
Eq.  Cas.  (Pa.)  226;  Grant  v.  Henry  Clay  Coal 
Co.,  80  Pa.  St.  208;  Supreme  Council,  etc.,  v. 
Green,  71  Md.  265.  See  also  Brown  v.  Phil- 
lipps,  16  Iowa  210.  Compare  Boyce  v.  St. 
Louis,  29  Barb.  (N.  Y.)  650,  in  which  case  it 
was  held  that  in  respect  to  real  estate  situated 
in  New  York  and  claimed  by  a  foreign  corpora- 
tion, it  was  for  the  New  York  courts  to  con- 
strue the  charter  of  such  corporation  and 
determine  whether  it  is  authorized  thereby  to 
take  or  hold  such  real  estate. 

3.  Right  to  Acquire  and  Hold  Realty  — By 
What  Considerations  Determined  —  United  States. 
—  New  York  Dry  Dock  v.  Hicks,  5  McLean 
(U.  S.)  116;  American  Water  Works  Co.  v. 
Farmers'  L.  &  T.  Co.,  73  Fed.  Rep.  956; 
Hards  v.  Connecticut  Mut.  L.  Ins.  Co.,  8  Biss. 
(U.  S.)  234;  Cowell  v.  Colorado  Springs  Co., 
100  U.  S.  55;  Farmers'  L.  &  T.  Co.  v.  Mc- 
Kinney,  6  McLean  (U.  S.)  7;  New  Hampshire 
Land  Co.  v.  Tilton,  19  Fed.  Rep.  73. 

Illinois.  —  Stevens  v.  Pratt,  101  111.  206; 
Santa  Clara  Female  Academy  v.  Sullivan,  116 
HI-  375;  Starkweather  v.  American  Bible  Soc, 
72  111.  50,  22  Am.  Rep.  133;  Columbus  Buggy 
Co.  v.  Graves,  108  111.  459. 

Indiana.  —  Elston  v.  Piggott,  94  Ind.  14. 

Kentucky.  —  Lathrop  v.  Commercial  Bank,  8 
Dana  (Ky.)  114,  33  Am.  Dec.  481. 

Maryland.  —  Day  v.  Postal  Tel.  Co.,  66  Md. 
354- 


Michigan.  —  Thompson  v.  Waters,  25  Mich. 
214,  12  Am.  Rep.  243. 

Mississippi.  —  Taylor  v.  Allfance  Trust  Co., 
71  Miss.  694. 

Alissouri.  —  Missouri  Lead  Min.,  etc.,  Co.  v. 
Re-inhard,  114  Mo.  218,  35  Am.  St.  Rep.  746. 

New  Hampshire.  —  LumDard  v.  Aldrich,  8 
N.  H.  33,  28  Am.  Dec.  381. 

North  Carolina.  —  Barcello  v.  Hapgood,  118 
N.  Car.  712. 

Ohio.  —  American  Bible  Soc.  v.  Marshall, 
15  Ohio  St.  541;  State  v.  Sherman,  22  Ohio  St. 
411;  Newburg  Petroleum  Co.  v.  Weare,  27 
Ohio  St.  343. 

Pennsylvania.  —  Thompson  v.  Swoope,  24 
Pa.  St.  474. 

Vermont.  —  Page  v.  Heineberg,  40  Vt.  82,  94 
Am.  Dec.  378;  State  v.  Boston,  etc.,  R.  Co., 
25  Vt.  433;  Claremont  Bridge  v.  Royce,  42  Vt. 
730. 

West  Virginia.  —  Lewisburg  Baptist  Univer- 
sity v.  Tucker,  31  W.  Va.  621;  Wilson  v.  Perry, 
29  W.  Va.  169. 

Rule  Based  on  Comity.  —  By  the  general 
comity  which,  in  the  absence  of  positive  di- 
rections to  the  contrary,  obtains  throughout 
the  states  and  territories  of  the  United  States, 
corporations  created  in  one  state  or  territory 
are  permitted  to  carry  on  any  lawful  business 
in  another  state  or  territory  and  to  acquire, 
hold,  and  convey  property  there  equally  as 
individuals.  Cowell  v.  Colorado  Springs  Co., 
100  U.  S.  55. 

Power  of  Corporation  Same  as  That  of  Indi- 
vidual.— -Corporations,  whether  foreign  or 
domestic,  if  authorized  to  hold  land  at  all, 
have  all  of  the  powers  of  an  individual  in 
relation  to  it  except  in  so  far  as  they  are  ex- 
pressly restricted  by  law.  Barcello  v.  Hap- 
good, 118  N.  Car.  712. 

Local  Statute  Not  to  Be  Evaded  hy  Purchasing 
Charter  of  Domestic  Corporation.  —  If  the  right  to 
hold  land  through  any  device  whatsoever  is 
denied  by  a  local  statute,  the  force  of  such 
statute  cannot  be  evaded  by  the  purchase  of 
a  charter  and  franchises  of  a  local  corporation 
and  by  using  it  as  a  mere  device  to  cover  and 
conceal  the  true  ownership  of  the  property. 
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of  the  public  policy  of  the  state.1  This  last  limitation  will  be  considered  in 
another  connection.2  The  right  may  be  exercised  whether  the  property  is 
acquired  in  payment  of  debts  owing  to  the  corporation  3  or  in  pursuance  of 
the  purposes  for  which  it  was  created.4  No  affirmative  act  is  necessary  to 
give  to  foreign  corporations  the  capacity  to  exercise  the  right.5  And  though 
a  corporation  does  little  or  no  business  in  the  state  of  its  creation,  the  right  to 
acquire  and  hold  real  estate  in  another  state  is  not  necessarily  affected 
thereby.6  It  has  also  been  held  that  though  a  corporation  does  not  deal  at 
all  in  lands  in  the  state  of  its  creation,  it  may  nevertheless  acquire  lands  in  a 
foreign  state  if  its  charter  so  authorizes  it,  and  if  its  charter  does  not  prohibit 
it  from  dealing  in  lands  in  the  parent  state.7  A  statute  prohibiting  the 
exercise  of  the  right  by  any  foreign  corporation  thereafter  organized  does  not 
affect  the  right  of  a  foreign  corporation  organized  before  its  enactment.8 


Corn.  v.  New  York,  etc.,  R.  Co.,  114  Pa.  St. 
340. 

1.  How  Right  Affeoted   by  Public  Policy  — 

United  Slates. — American  Water  Works  Co. 
v.  Farmery'  L.  &  T.  Co.,  73  Fed.  Rep.  956; 
Hards  v.  Connecticut  Mut.  L.  Ins.  Co.,  8  Biss. 
(U.  S.)  234;  Farmers'  L.  &  T.  Co.  v.  McKin- 
ney,  6  McLean  (U.  S.)  7. 

Illinois.  —  Carroll  v.  East  St.  Louis,  67  111. 
568,  16  Am.  Rep.  632;  Santa  Clara  Female 
Academy  v.  Sullivan,  116  111.  375;  Stevens  v. 
Pratt,  101  111.  216. 

Michigan.  —  Thompson  v.  Waters,  25  Mich. 
214,  12  Am.  Rep.  243. 

Missouri.  —  Missouri  Lead  Min.,  etc.,  Co.  v. 
Reinhard,  114  Mo.  218,  35  Am.  St.  Rep. 
746. 

Pennsylvania. — Thompson  v.  Swoope,  24 
Pa.  St.  474. 

2.  See  infra,  this  section,  Effect  of  Public 
Policy  on  Right. 

3.  Right  to  Take  Real  Estate  in  Payment  of 
Debts.  —  So  far  as  the  exercise  of  this  right  re- 
lates to  the  acquiring  of  real  estate  in  payment 
of  debts  it  is  supported  by  the  strongest  con- 
siderations. Lumbard  v.  Aldrich,  8  N.  H.  33, 
28  Am.  Dec.  381;  New  York  Dry  Dock  v. 
Hicks,  5  McLean  (U.  S.)  116;  Thompson  v. 
Waters,  25  Mich.  215,  12  Am.  Rep.  243;  Elston 
v.  Piggott,  94  Ind.  14.  The  courts  of  any  state 
are  bound,  unless  the  constitution  or  the  legis- 
lature has  either  expressly  or  by  clear  impli- 
cation declared  a  contrary  rule,  to  recognize 
the  right  of  corporations  of  another  state  to 
realize  and  collect  the  debts  due  to  them  by 
receiving  a  conveyance  of  lands  in  the  former 
state.  Thompson  v.  Waters,  25  Mich.  214,  12 
Am.  Rep.  243. 

"  It  is  well  settled  that  a  corporation  created 
in  one  government  may  sue  in  the  courts  of 
another.  If  foreign  corporations  may  sue 
here,  they  must  be  entitled  to  the  benefit  of 
their  judgments,  according  to  the  ordinary 
course  of  law.  They  may,  therefore,  levy  on 
land  in  satisfaction  of  their  executions.  Our 
laws  have  imposed  no  restraint  upon  foreign 
corporations  in  this  respect,  and  we  cannot, 
therefore,  deny  them  the  same  final  process 
that  we  grant  to  the  citizens  of  another  state 
when  they  obtain  judgments  here.  And  as 
that  process  authorizes  a  levy  upon  the  land  of 
the  debtor,  they  may  of  course  avail  them- 
selves of  it  to  obtain  a  title  to  real  estate  in 
satisfaction  of  the  execution.  If  they  may 
thus  acquire  a  title,  it  would  be  exceedingly 


absurd  to  say  that  they  might  not  maintain  an 
action  for  the  possession,  or  that  they  could 
not  convey  the  title  thus  acquired."  Lumbard 
v.  Aldrich,  8  N.  H.  33,  28  Am.  Dec.  381. 

Right  Presumed  to  Exist  until  Denied  by  Stat- 
ute.—  The  right  discussed  in  the  preceding 
note  will  be  presumed  to  exist  until  denied  by 
statute.  New  York  Dry  Dock  v.  Hicks,  5  Mc- 
Lean (U.  S.)  116. 

4.  Acquiring  Land  for  Corporate  Purposes.  — 
Lathrop  v.  Commercial  Bank,  8  Dana  (Ky.) 
114,33  Am.  Dec.  481;  Barcello  v.  Hapgood, 
118  N.  Car.  712;  State  v.  Boston,  etc.,  R.  Co., 
25  Vt.  433;  Page  v.  Heineberg,  40  Vt.  81,  94 
Am.  Dec.  378;  Lewisburg  Baptist  University 
v.  Tucker,  31  W.  Va.  621;  Wilson  v.  Perry,  29 
W.  Va.  169. 

It  has  been  held  that  in  the  absence  of 
charter  prohibitions  and  restrictive  domestic 
legislation,  a  foreign  corporation  may  acquire 
real  estate  to  be  used  in  the  furtherance  of 
charitable  purposes,  Lewisburg  Baptist  Uni- 
versity v.  Tucker,  31  W.  Va.  621;  or  for 
the  purpose  of  mining,  Barcello  v.  Hapgood, 
ir8  N.  Car.  712;  or  to  be  used  as  the  road- 
bed of  a  railroad  company,  Page  v.  Heine- 
berg, 40  Vt.  81,  94  Am.  Dec.  378.  So  a 
foreign  corporation  may  acquire  an  interest  in 
land  occupied  by  one  end  of  a  bridge  owned 
by  it,  and  the  right  to  obstruct  all  travel  over 
the  land  for  the  purpose  of  avoiding  the  pay- 
ment of  toll  to  the  company.  Claremont 
Bridge  Co.  v.  Royce,  42  Vt.  730.  And  a  for- 
eign corporation  expressly  organized  to  deal 
in  lands  has  been  permitted  to  carry  on  that 
business  in  the  domestic  state.  New  Hamp- 
shire Land  Co.  v.  Tilton,  19  Fed.  Rep.  73. 

5.  Express  Authorization  Unnecessary  to  Exer- 
cise of  Right.  —  Thompson  v.  Waters,  25  Mich. 
214,  12  Am.  Rep.  243. 

6.  Doing  Business  in  State  Unnecessary  to  Exer- 
cise of  Right.  —  New  Hampshire  Land  Co.  v. 
Tilton,  19  Fed.  Rep.  73. 

7.  Dealing  in  Lands  in  Parent  State  Unneces- 
sary.—  Missouri  Lead  Min.,  etc.,  Co.  v.  Rein- 
hard,  114  Mo.  218,  35  Am.  St.  Rep.  746. 

8.  Retrospective  Statute.  —  Realty  Co.  v.  Ap- 
polonio,  5  Wash.  437. 

A  statute  authorizing  a  foreign  corporation 
to  acquire  such  real  property  as  may  be  neces- 
sary for  its  corporate  purposes  in  the  transac- 
tion of  its  business  does  not  exclude  either 
directly  or  by  implication  the  right  of  a  corpo- 
ration to  carry  on  the  business  of  purchasing 
and  selling  lands,  when  it  is  authorized  to  do 
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b.  Effect  of  Public  Policy  on  Right.  —  As  stated  in  the  preceding 
subdivision,  a  foreign  corporation  cannot  acquire  or  hold  lands  in  the  domestic 
state  if  the  public  policy  of  the  state  forbids  it  to  do  so;  and  no  restrictive 
legislation  is  necessary  to  debar  such  corporations  from  exercising  this  right. 
Illinois  seems  to  be  the  only  state  where  the  doctrine  has  been  actually 
applied.  Some  decisions  illustrative  of  the  principle  are  set  out  in  the  notes 
hereto.1  The  public  policy  of  a  state  is  made  manifest  by  its  legislation,8 
and  must  be  expressed  in  some  affirmative  way.3  It  cannot  be  affirmed  from 
the  fact  that  the  legislature  has  made  no  provision  for  the  formation  of  similar 
corporations.4  And  the  decisions  in  which  the  rights  of  foreign  corporations 
to  acquire  and  hold  lands  were  denied  were  expressly  predicated  upon  the 
direct  affirmative  acts  of  the  state  in  reference  to  creating  corporations  of  a 
similar  nature  or  in  denying  their  powers  to  do  business  in  the  state.5 

c.  Conveyance  to  Corporation  —  When  Void  and  When  Void- 
able. —  It  may  be  stated  as  a  general  rule  that  although  a  foreign  corporation 
is  incapacitated  from  acquiring  title  to  lands,  a  conveyance  to  it  is  not  for 
that  reason  void,  but  is  only  voidable,  and  the  sovereign  alone  can  object. 
It  is  valid  until  assailed  in  a  direct  proceeding,  and  cannot  be  attacked 
collaterally.6  In  the  application  of  this  doctrine  it  makes  no  difference  from 
what  causes  the  incapacity  arises,  whether  because  of  limitations  in  the  charter 
of  the  corporation  as  to  the  amount  of  land  which  it  may  hold  or  the  purposes 
for  which  the  land  may  be  held,7  or  because -of  similar  limitations  in  the  laws 


so  by  its  charter.  Lancaster  v.  Amsterdam 
Imp." Co.,  140  N.  Y.  576. 

1.  Applications  of  Doctrine.  —  In  Carroll  v. 
East  Sc.  Louis,  67  111.  568,  16  Am.  Rep.  632,  It 
was  held  that  a  corporation  created  in  another 
state  for  the  sole  purpose  of  buying  and  sell- 
ing lands  had  not  the  power  to  purchase  and 
hold  lands  in  Illinois,  because  it  was  against 
the  policy  of  Illinois  legislation,  which  tended 
to  discourage  the  creation  of  perpetuities. 

In  U.  S.  Trust  Co.  v.  Lee,  73  Hi-  r43.  24 
Am.  Rep.  236,  it  was  held  that  a  foreign  cor- 
poration  could  not  act  as  trustee  of  real  estate 
in  Illinois,  because  no  such  capacity  for  hold- 
ing real  estate  had  been  beslowed  upon  any 
Illinois  corporation. 

2.  How  Public  Policy  Manifested.  —  Santa 
Clara  Female  Academy  v.  Sullivan,  116  If. 
375;  Carroll  v.  East  St.  Louis,  67  111.  568,  16 
Am.  Rep.  632;  Thompson  v.  Waters,  25  Mich. 
214,  12  Am.  Rep.  243. 

3.  Santa  Clara  Female  Academy  v.  Sulli- 
van, 116  111.  375;  Stevens  v.  Pratt,  101  111.  206; 
Cowell  v.  Colorado  Springs  Co.,  100  U.  S.  55. 

4.  No  Prohibition  Implied  from  Absence  of  Stat- 
ute Creating  Similar  Corporations.  —  Cowell  v. 
Colorado  Springs  Co.,  100  U.  S.  55;  Stevens 
v.  Pratt,  101  111.  206. 

5.  Stevens  v.  Pratt,  ior  111.  222. 

6.  Conveyances  —  Whether  Void  or  Voidable  — 
United  States.  —  Hickory  Farm  Oil  Co.  v. 
Buffalo,  etc.,  R.  Co.,  32  Fed.  Rep.  24;  Run- 
yan  v.  Coster,  14  Pet.  (U.  S.)  122;  Chatta- 
nooga, etc.,  R.  Co.  v.  Evans,  66  Fed.  Rep. 
809;  American,  etc.,  Christian  Union  v. 
Yount,  101  U.  S.  361;  Union  Nat.  Bank  v. 
Matthews,  98  U.  S.  628;  Cowell  v.  Colorado 
Springs  Co.,  100  U.  S.  60;  Jones  v.  Haber- 
sham, 107  U.  S.  174. 

Georgia.  —  American  Mortg.  Co.  v.  Tennille, 
87  Ga.  28. 

Illinois.  —  Barnes  v.  Suddard,  117  111.  243; 
Alexander  v.  Tolleston  Club,  no  111.  65. 


loiva.  —  Chicago,  etc.,  R.  Co.  v  Lewis,  53 
Iowa  101. 

Kentucky.  —  Lathrop  v.  Commercial  Bank, 
8  Dana  (Ky.)  114,  33  Am.  Dec.  481. 

Nebraska.  —  Missouri  Valley  Land  Co.  v. 
Bushnell,  ir  Neb.  192;  Carlow  v.  Aultman,  28 
Neb.  672. 

Nevada.  —  Whitman  Gold,  etc.,  Min.  Co.  v. 
Baker,  3  Nev.  386. 

Pennsylvania.  —  Bone  v.  Delaware,  etc., 
Canal  Co.,  (Pa.  1886)  5  Atl.  Rep.  751;  Leazure 
v.  Hillegas,  7  S.  &  R.  (Pa.)  313;  Grant  v. 
Henry  Clay  Coal  Co.,  80  Pa.  St.  209. 

South  Dakota.  —  Gilbert  v.  Hole,  2  S.  Dak. 
164. 

Tennessee.  —  Barrow  v.  Nashville,  etc.,  Turn- 
pike Co.,  9  Humph.  (Tenn.)  304. 

7.  Limitations  Imposed  by  Charter  and  Govern- 
ing Laws.  —  Union  Nat.  Bank  v.  Matthews,  98 
U.  S.  628;  American,  etc.,  Christian  Union  v. 
Yount,  101  U.  S.  361;  Hough  v.  Cook  County 
Land  Co.,  73  111.  23,  24  Am.  Rep.  230;  Mis- 
souri Valley  Land  Co.  v.  Bushnell,  11  Neb.  192; 
Jones  v.  Habersham,  107  U.  S.  174. 

Eestrictions  in  Charter  —  As  to  Amount  of 
Property.  —  Advantage  of  the  restrictions  im- 
posed by  the  charter  or  governing  laws  of  a 
corporation  upon  the  amount  of  property  that 
it  may  hold  cannot  be  taken  collaterally  by 
private  persons.  Jones  v.  Habersham,  107 
U.  S.  174;  American,  etc.,  Christian  Union  v. 
Yount,  101  U.  S.  361.  A  different  question, 
however,  would  be  presented  if  its  charter  or 
governing  law  totally  forbade  the  corporation 
to  acquire  or  hold  real  estate. 

As  to  Purposes  for  Which  Property  Pur. 
chased.  —  If  a  corporation  is  authorized  by  its 
charter  or  governing  laws  to  purchase  and 
hold  real  property  for  certain  purposes,  the 
state  only  can  raise  the  question  that  it  has 
purchased  and  holds  property  for  other  than 
the  prescribed  purposes.  Hough  v.  Cook 
County  Land  Co.,  73  111.  23,  24  Am.  Rep.  230; 
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of  the  state  where  the  property  is  situated.1  It  is  not  to  be  understood 
however,  from  anything  herein  said,  that  a  corporation  whose  charter  and 
governing  laws  wholly  forbid  it  to  acquire  and  hold  lands  can  acquire  and  hold 
lands  in  any  jurisdiction  other  than  that  of  its  creation.  Any  devise  2  or  con- 
veyance3to  it  of  lands  is  inoperative  for  any  and  all  purposes.  There  is  a 
manifest  difference  between  exercising  powers  entirely  foreign  to  the  nature 
and  object  of  a  corporation  and  the  exercise  of  legitimate  powers  to  an 
improper  extent.4 

2.  Right  to  Acquire  Mortgages  —  May  Take  Mortgages  by  Way  of  Investment  or  as 

Security.  —  Foreign  corporations  may  take  mortgages  on  land  either  by  way  of 
investment  or  as  security  for  debts  owing  them  by  citizens  of  the  domestic 
state,  and  may  foreclose  them  on  a  breach  of  the  condition,  provided  there  is 
nothing  in  their  charters  or  in  the  laws  in  force  in  the  domestic  state  which 
prohibits  their  so  doing.5    It  has  been  said  that  even  though  a  foreign  corpo- 

in  the  state  or  do  any  business  without  first 
filing  a  copy  of  its  charter  in  the  office  of  the 
secretary  of  state  and  in  each  county  in  which 
il  desires  to  do  business,  this  does  not  take 
away  the  power  of  foreign  corporations  previ- 
ously owning  property  from  making  a  valid 
sale  thereof  without  first  complying  with  the 
statute.  Chattanooga,  etc.,  R.  Co.  v.  Evans, 
66  Fed.  Rep.  809.  So  where  a  statute  provides 
for  the  appointment  of  an  agent  before  doing 
business,  the  grantee  of  a  foreign  corporation 
which  has  purchased  and  sold  to  him  land 
without  complying  with  this  statute  acquires  a 
good  title.    Fritts  v.  Palmer,  132  U.  S.  282. 

Statutes  Limiting  Right  to  Property  Necessary 
to  Carry  on  Business.  —  Where  a  corporation  is 
authorized  by  statute  to  hold  real  property 
necessary  to  enable  it  to  carry  on  its  business, 
the  inquiry  whether  any  particular  property  is 
necessary  for  that  business  is  a  matter  be- 
tween the  state  and  the  corporation  and  can- 
not be  inquired  into  by  third  parties.  Covvell 
v.  Colorado  Springs  Co.,  100  U.  S.  55. 

2.  Absolute  Prohibition  by  Charter  —  Devise.  — 
Boyce  v.  St.  Louis,  29  Barb.  (N.  Y.)  650. 

3.  Conveyance.  —  Metropolitan  Bank  v.  God- 
frey, 23  111.  579;  Matthews  v.  Skinker,  62  Mo. 
329,  2r  Am.  Rep.  425;  Fowler  v.  Scully,  72  Pa. 
St.  456,  13  Am.  Rep.  699. 

4.  Improper  Exercise  of  Power  and  Prohibition 
of  Power  Distinguished. — Whitman  Gold,  etc., 
Min.  Co.  v.  Baker,  3  Nev.  391.  See  generally 
the  title  Ultra  Vires. 

5.  Right  to  Take  Mortgages  on  Land  in  Domes- 
tic State  —  United  States.  —  Hards  v.  Connecti- 
cut Mut.  L.  Ins.  Co.,  8  Biss.  (U.  S.)  234; 
Farmers'  L.  &  T.  Co.  v.  McKinnev,  6  McLean 
(U.  S.)  7;  New  York  Dry  Dock  v.  Hicks,  5  Mc- 
Lean (U.  S.)  116. 

Alabama.  —  Christial  v.  American  Freehold 
Land  Mortg.  Co.,  89  Ala.  198. 

Illinois.  —  Commercial  Union  Assur.  Co.  v. 
Scammon,  102  111.  46;  Stevens  v.  Pratt,  ior 
111.  206,  overruling  U.  S.  Mortgage  Co.  v. 
Gross,  93  111.  483. 

Indiana.  —  Elston  v.  Piggott,  94  Ind.  14. 
Kentucky.  —  Herndon  v.  Bascom,  8  Dana 
(Ky.)  113. 

Louisiana.  —  Frazieri'.  Willcox.  4  Rob.  (La.) 

517. 

Massachusetts.  —  American  Mut.  L.  Ins.  Co. 
v.  Owen,  15  Gray  (Mass.)  491. 

Minnesota.  —  Lebanon  Sav.  Bank  v.  Hollen- 
beck,  29  Minn.  322. 
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Missouri  Valley  Land  Co.  v.  Bushnell,  11  Neb 
192. 

I.  Limitations  and  Prohibitions  Imposed  by 
Domestic  Laws  —  United  States.  —  H ickory 
Farm  Oil  Co.  v.  Buffalo,  etc.,  R.  Co.,  32  Fed. 
Rep.  22;  Runyan  v.  Coster,  14  Pet.  (U.  S.) 
122;  Chattanooga,  etc.,  R.  Co.  v.  Evans,  66 
Fed.  Rep.  809;  Fairfax  v.  Hunter,  7  Cranch 
(U.  S.)  604:  Fritts  v.  Palmer,  132  U.  S.  282; 
Seymour  v.  Slide,  etc.,  Gold  Mines,  153  U.  s] 
523- 

Georgia.  —  American  Mortg.  Co.  v.  Tennille 
87  Ga.  28. 

Illinois.  —  Alexander  v.  Tolleston  Club,  no 
111.  65;  Barnes  zj.  Suddard,  117  111.  243. 

Iowa.  —  Chicago,  etc.,  R.  Co.  v.  Lewis,  53 
Iowa  iot. 

Nebraska.  —  Carlow  v.  Aultman,  28 
672;  Myers  v.  McGavock,  39  Neb.  843; 
Ion  v.  Union  Pac.  R.  Co.,  40  Neb.  52. 

Nevada.  — Whitman  Gold,  etc.,  Min.  Co.  v. 
Baker,  3  Nev.  386. 

Pennsylvania.  —  Leasure  v.  Union  Mut.  L. 
Ins.  Co.,  91  Pa.  St.  493;  Bone  v.  Delaware, 
etc.,  Canal  Co.,  (Pa.  1886)  5  Atl.  Rep.  751; 
Leazure  v.  Hillegas,  7  S.  &  R.  (Pa.)  313; 
Grant  v.  Henry  Clay  Coal  Co.,  80  Pa.  St.  209! 

Texas.  —  Galveston  Land,  etc.,  Co.  v.  Per- 
kins, (Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  256. 

Restrictions  in  Local  Laws  —  As  to  Amount  of 
Land.  —  Where  a  foreign  corporation  acquires 
more  land  than  the  laws  of  the  domestic  state 
permit  it  to  hold,  the  state  alone  can  assail  its 
this.  American  Mortg.  Co.  v.  Tennille,  87 
Ga.  28;  Hamsher  v.  Hamsher,  132  111.  273, 
And  it  may  maintain  a  suit  for  a  trespass  com- 
mitted thereon.  Whitman  Gold,  etc.,  Min. 
Co.  v.  Baker,  3  Nev.  386. 

Statutes  Prohibiting  Acquirement  of  Land.  — 
Though  a  foreign  corporation  is  prohibited  by 
the  local  statutes  from  acquiring  or  holding 
lands,  a  title  acquired  by  such  corporation  to 
lands  purchased  at  a  judicial  sale  in  the  do- 
mestic state  can  be  divested  only  at  the  in- 
stance of  the  state.  Carlow  v.  Aultman,  28 
Neb.  672.  Notwithstanding  a  foreign  corpo- 
ration acquires  title  in  violation  of  such  a 
prohibition,  it  will  nevertheless  be  entitled  to 
maintain  ejectment  for  the  possession  thereof. 
Runyan  v.  Coster,  14  Pet.  (U.  S.)  122. 

Statutes  Requiring  Performance  of  Certain 
Acts  Preliminary  to  Doing  Business.  —  Al- 
though a  statute  declares  it  unlawful  for  a 
foreign  corporation  to  own  or  acquire  property 
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ration  acts  in  contravention  of  its  charter  provisions  in  taking  a  mortgage,  this 
cannot  be  set  up  as  matter  of  defense  by  the  mortgagor,  and  that  it  would 
rather  belong  to  the  government  of  the  state  of  its  creation  to  exact  a  forfeit- 
ure of  its  charter  than  for  the  court  of  the  domestic  state  to  decide  a  question 
of  misuser  by  setting  aside  a  just  and  bona  fide  contract.1 

Effect  of  Noncompliance  with  Statutory  Conditions  Precedent  to  Doing  Business.  —  The 
decisions  are  not  harmonious  on  the  question  of  the  rights  of  foreign  corpora- 
tions in  respect  to  mortgages  which  they  have  taken  without  complying 
with  a  statutory  condition  precedent  to  their  doing  business  in  the  domestic 
state.  This  lack  of  harmony  is  due,  in  a  measure,  to  the  difference  in  the 
wording  of  the  various  statutes.  The  holdings  on  this  question  are  considered 
in  the  notes  in  relation  to  the  provisions  which  they  construe.2 


Mississippi.  — Williams  v.  Creswell,  51  Miss. 
817. 

Missouri.  —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Albert,  39  Mo.  181;  Ferguson  v.  Soden,  111 
Mo.  208,  33  Am.  St.  Rep.  512;  Long  v.  Long, 
79  Mo.  646. 

New  Hampshire.  —  Lumbard  v.  Aldrich,  8 
N.  H.  31,  28  Am.  Dec.  381. 

New  Jersey.  —  National  Trust  Co.  v. 
Murphy,  30  N.  J.  Eq.  408. 

New  York.  —  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  (N.  Y.)  370;  Bard  v.  Poole,  12  N. 
Y.  495. 

Pennsylvania.  —  Leasure  v.  Union  Mut.  L. 
Ins.  Co.,  91  Pa.  St.  49T;  Slate  Co.  v.  Bank,  8 
W.  N.  C.  (Pa.)  430. 

Exercising  Rights  Given  by  Charter  to  Make  In- 
vestments or  Secure  Dehts.  —  Where  an  Ohio  cor- 
poration contracts  in  Kenlucky  by  its  agent 
within  the  scope  of  its  charter  (conceding  to  it 
the  right  to  make  contracts  for  land,  either  as 
mortgagee  or  purchaser)  for  the  purpose  of 
•securing  its  debts  acquired  in  the  exercise  of 
its  lawful  powers,  a  mortgage  made  to  that 
corporation  for  such  a  purpose  upon  land  in 
Kentucky  must  be  upheld  by  the  laws  of  the 
latter  state.  Herndon  v.  Bascom,  8  Dana 
<Ky.)  113. 

So  where  a  Pennsylvania  corporation  was 
authorized  by  its  charter  to  loan  money  on 
mortgages,  a  mortgage  on  lands  in  Michigan 
was  upheld  by  the  court  of  that  state,  there 
being  no  prohibitory  law  or  policy  against  it. 
Farmers'  L.  &  T.  Co.  v.  McKinney,  6  McLean 
<U.  S.)  7. 

A  mortgage  on  lands  in  New  Jersey  by  a 
foreign  corporation  to  secure  a  loan  already 
made  was  upheld  although  the  charter  did  not 
authorize  the  taking  of  a  mortgage  in  another 
state  as  an  original  investment,  as  there  was 
nothing  in  the  charter  expressly  prohibiting 
the  taking  of  a  mortgage  by  way  of  additional 
security.  National  Trust  Co.  v.  Murphy,  30 
N.  J.  Eq.  408. 

Right  to  Take  Mortgage  Derived  from  Right  to 
Sue.  —  A  domestic  state  should  not  deprive 
foreign  corporations  of  the  comity  of  collecting 
their  debts  by  suits  in  other  states  and  of  hold- 
ing property  therein  received  as  security  for 
their  debts  or  in  payment  of  them.  New  York 
Dry  Dock  v.  Hicks,  5  McLean  (U.  S.)  116.  To 
the  same  effect  is  American  Mut.  L.  Ins.  Co. 
v.  Owen,  15  Gray  (Mass.)  491,  where  it  was 
held  that  a  foreign  corporation  having  a  de- 
mand against  a  citizen  of  Massachusetts  on 
which  an  action  can  be  maintained  in  that 
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state  may  take  a  mortgage  of  his  real  estate 
to  secure  such  demand,  and  in  case  of  breach 
of  condition  foreclose  such  mortgage  by  action. 
So  in  Leasure  v.  Union  Mut.  L.  Ins.  Co.,  91 
Pa.  St.  493,  it  was  said:  "  By  the  common 
law  alien  friends  could  always  sue,  and  there 
is  no  distinction  in  this  respect  between  nat- 
ural and  artificial  persons.  Why,  then,  may 
not  the  performance  of  such  a  contract  be 
secured  by  a  mortgage  as  well  as  a  judgment? 
Both  are  merely  liens." 

Constitutionality  of  Statute  Removing  Prohibi- 
tion.—  Where  foreign  corporations  are  forbid- 
den by  statute  to  take  mortgages  within  the 
state,  a  statute  withdrawing  the  prohibition  is 
not  unconstitutional  as  impairing  the  obliga- 
tion of  the  contract  as  to  an  existing  mort- 
gage. "  It  is,  in  effect,  a  legislative  declara- 
tion that  the  mortgagor  shall  not,  in  a  suit  to 
enforce  the  lien  given  by  the  mortgage,  shield 
himself  behind  any  statutory  prohibition  or 
public  policy  which  prevented  the  mortgagee, 
at  the  date  of  the  mortgage,  from  taking  the 
title  which  was  intended  to  be  passed  as 
security  for  the  mortgage  debt."  Gross  v.  U. 
S.  Mortgage  Co.,  108  U.  S.  477. 

1.  Taking  Mortgage  in  Contravention  of  Char- 
ter Powers.  —  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  (N.  Y.)  370,  per  Chancellor  Keni. 
See  also  Union  Nat.  Bank  v.  Matthews,  98  U. 
S.  621.  Compare  Pancoast  v.  Travelers  Ins. 
Co.,  79  Ind.  172,  where  it  was  held  that  one 
who  dealt  with  a  foreign  corporation  by  bor- 
rowing its  money  and  giving  security  therefor 
by  mortgage  was  estopped  from  answering  in 
a  suit  to  foreclose  that  the  plaintiff  had  "  no 
authority  to  loan  money  in  the  state  of  In- 
diana "  without  showing  that  by  such  loan 
the  corporation  violated  its  charter  or  some 
law  prohibiting  the  loan. 

2.  Noncompliance  with  Statutory  Conditions 
Precedent  to  Doing  Business.  — .In  Alabama  the 
constitution  prohibits  a  foreign  corporation 
from  doing  business  in  the  state  without  hav- 
ing one  known  place  of  business  and  an 
authorized  agent  therein,  and  it  is  held  that  a 
foreign  corporation  which  has  failed  to  com- 
ply with  this  provision  cannot  maintain  a  bill 
to  foreclose  a  mortgage  taken  in  violation 
of  the  provision.  Farrior  v.  New  England 
Mortg.  Security  Co.,  88  Ala.  275;  Mullens  v. 
American  Freehold  Land  Mortg.  Co.,  S8  Ala. 
280.  If,  however,  the  contract  becomes  fully 
executed  by  a  sale  under  the  mortgage  and 
conveyance  accordingly,  the  mortgagor  can- 
not thereafter  avail  himself  of  the  objection 
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3.  Right  to  Mortgage  Corporate  Property.  —  The  same  considerations  that 
govern  the  right  of  foreign  corporations  to  take  mortgages  apply  to  the  giving 
of  mortgages  on  corporate  property.  This  right  may  be  exercised  provided 
there  is  nothing  in  the  charter  of  the  corporation  or  in  the  laws  or  policy  of 
the  domestic  state  prohibiting  it.1 

4.  Right  to  Acquire  and  Hold  Lands  by  Devise.  —  The  right  of  foreign  corpo- 
rations to  acquire  and  hold  lands  by  devise  is  recognized  in  many  states,  the 
general  rule  being  that  to  entitle  them  to  exercise  this  right  it  is  only  neces- 
sary that  their  charters  authorize  it,  either  expressly  or  by  implication,2  and  that 


that  the  mortgagee  had  not  complied  with  the 
provisions,  Gamble  v.  Caldwell,  98  Ala.  577; 
either  in  an  action  by  the  purchaser  at  the 
foreclosure  for  possession,  Sherwood  v.  Alvis, 
83  Ala.  115;  Diefenbach  v.  Vaughan,  116  Ala. 
150;  or  in  an  action  of  ejectment  by  the  mort- 
gagor against  the  purchaser,  the  latter  being 
in  possession,  Shahan  v.  Tethero,  114  Ala. 
404;  or  on  a  bill  in  equity  by  the  mortgagor 
against  the  purchaser  to  set  aside  the  mort- 
gage, Kindred  v.  New  England  Mortg. 
Security  Co.,  116  Ala.  192;  or  on  a  bill  by  the 
mortgagee  who  has  purchased  at  the  fore- 
closure to  compel  the  mortgagor  to  elect 
whether  he  would  disaffirm  the  purchase,  and 
in  case  of  such  election  asking  foreclosure  of 
the  mortgage,  Craddock  v.  American  Freehold 
Land  Mortg.  Co.,  88  Ala.  282. 

In  Colorado,  where  the  statute  provided  that 
foreign  corporations  should  file  a  copy  of  the 
charter  within  thirty  days  after  commencing 
business  in  the  territory,  but  contained  noth- 
ing to  indicate  that  this  was  a  condition  on 
which  they  might  continue  in  business,  it  was 
held  that  noncompliance  with  this  statute  did 
not  affect  the  right  of  a  foreign  corporation  to 
take  a  mortgage  on  lands.  Northwestern 
Mut.  L.  Ins.  Co.  v.  Overholt,  4  Dill.  (U.  S.) 
287. 

la  Indiana  the  statute  prescribing  the  con- 
ditions on  which  foreign  corporations  may  do 
business  provides  that  they  shall  not  enforce 
any  contracts  made  by  them  before  comply- 
ing with  the  conditions.  It  was  held  that  a 
noncompliance  with  the  conditions  might  be 
pleaded  in  abatement,  but  not  in  bar  of  the 
action,  since  the  corporation  might  at  any 
time  comply  with  the  conditions,  and  after  so 
doing  bring  action.  Daly  v.  National  L.  Ins. 
Co.,  64  Ind.  1.  It  has  also  been  held  that  the 
defense  that  the  corporation  has  not  complied 
with  the  statutory  conditions  is  waived  by 
failure  to  plead  it  in  abatement.  Elston  v. 
Piggott,  94  Ind.  14. 

In  Montana  it  was  held  that  where  a  foreign 
corporation  which  has  failed  to  comply  with  a 
statute  requiring  it  to  appoint  a  resident  agent 
obtains  a  decree  for  the  foreclosure  and  sale 
of  properly  in  that  state  on  which  it  holds 
a  mortgage,  the  validity  of  the  debt  and 
security  is  thereby  established,  but  the  cor- 
poration is  nevertheless  deprived  by  this  pro- 
vision from  purchasing  the  property.  Semple 
v.  British  Columbia  Bank,  5  Savvy.  (U.  S.)  88. 

In  New  York  it  has  been  held  that  the  fact 
that  a  foreign  corporation  establishes  an  office 
jn  the  domestic  state  and  carries  on  business 
in  violation  of  the  restraining  statutes  is  no 
defense  to  a  suit  by  it  to  foreclose  a  mortgage, 

856 


it  not  being  shown  that  the  loan  or  security 
was  a  part  of  or  in  aid  of  the  illegal  business- 
connected  with  it.    Bard  v.  Poole,  12  N.  Y 
495- 

In  Oregon,  where  a  foreign  corporation 
which  has  not  complied  with  a  statute  requir- 
ing it  to  file  a  copy  of  its  charter  in  the  office 
of  the  secretary  of  state  and  in  other  desig- 
nated offices  obtains  a  decree  of  foreclosure 
and  sale  on  a  mortgage  taken  by  it  in  that 
state,  the  mortgagor  failing  to  set  up  this  non- 
compliance as  a  defense,  it  is  entitled  to  buy 
in  the  property  at  the  sale.  A  denial  of  this 
right  would  be  a  denial  of  the  equal  protection 
of  the  law.  Black  v.  Caldwell,  83  Fed.  Rep. 
880. 

In  Wisconsin  a  failure  of  foreign  insurance 
companies  to  comply  with  certain  provisions 
necessary  to  enable  them  to  transact  the  busi- 
ness of  insurance  does  not  prevent  such  com- 
panies from  taking  a  mortgage  as  security  for 
a  debt  due  them  by  residents  of  that  state. 
Charter  Oak  L.  Ins.  Co.  v.  Sawyer,  44  Wis. 
387. 

1.  Mortgage  of  Corporate  Property.  —  Salt- 
marsh  v.  Spaulding,  147  Mass.  224. 

Effect  of  Prohibition  in  the  Charter.  —  If  there 
is  any  prohibition  in  the  charter  of  a  foreign 
corporation  against  mortgaging  its  real  and 
personal  estate,  there  is  nothing  in  the  policy 
or  the  laws  of  the  domestic  state  which  will 
authorize  the  courts  to  relieve  it  of  that  re- 
striction. Talmadge  v.  North  American  Coal, 
etc.,  Co.,  3  Head  (Tenn.)  337.  In  this  case 
the  court  further  said:  "  Undoubtedly,  not- 
withstanding the  New  York  prohibition,  Ten- 
nessee might  declare,  as  to  real  estate  within 
her  limits,  that  mortgages  might  be  made  and 
preferences  given  by  this  corporation."  This, 
however,  is  mere  dictum,  and  not  well  consid- 
ered. It  is  not  easy  to  conceive  how  the  legis- 
lature of  a  state  can  give  to  a  foreign  corpora- 
tion powers  that  are  expressly  prohibited  by 
its  own  charter. 

2.  Taking  and  Holding  Land  by  Devise  —  Charter 
—  United  States.  —  American,  etc.,  Christian 
Union  v.  Yount,  101  U.  S.  352. 

Connecticut.  —  White  v.  Howard,  38  Conn. 
342. 

Illinois.  —  Santa  Clara  Female  Academy  v. 
Sullivan,  116  111.  375. 

New  York.  —  Boyce  v.  St.  Louis,  29  Barb. 
(N.  Y.)  650;  Chamberlain  v.  Chamberlain,  43 
N.  Y.  424;  Sherwood  v.  American  Bible  Soc, 
4  Abb.  App.  Dec.  (N.  Y.)  227. 

Ohio.  —  American  Bible  Soc.  v.  Marshall,  15. 
Ohio  St.  537. 

West  Virginia.  —  Lewisburg  Baptist  Uni- 
versity v.  Tucker,  31  W.  Va.  621. 
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the  laws  1  and  public  policy  2  of  the  domestic  states  do  not  forbid  it  3  It  goes- 
without  saying  that  if  the  law  of  situs  excludes  aliens  from  holding  lands  then 
an  alien  cannot  take,  no  matter  what  may  be  the  law  of  his  domicil*  Some 
decisions  have  recognized  a  third  limitation,  and  that  is  the  incapacity  of  a 
corporation  to  acquire  land  by  devise  in  the  state  of  its  creation  because  of 
some  prohibitory  clause  in  the  statute  of  wills  in  force  in  that  state.  1  he 
probable  weight  of  authority,  however,  is  against  the  view  that  such  statutes 
will  affect  the  right  of  a  corporation  to  take  lands  by  devise  in  another  state. 
The  decisions  maintaining  the  contrary  doctrine  distinguish  between  an  inca- 
pacity to  take  created  by  a  statute  of  a  state,  which  is  merely  local  and  a 
prohibitory  clause  in  the  charter,  which  follows  the  corporation  into  whatever 
jurisdiction  it  may  go.7  The  court  of  the  domestic  state  construes  the  cor- 
porate charter  and  determines  the  capacity  of  a  corporation  to  take  and  hold 
lands  by  devise.  It  is  in  no  way  controlled  by  the  construction  put  upon  the 
charter  by  the  court  of  another  state.8 


1.  Limitation  by  Laws  of  Domestic  State. — 

American,  etc..  Christian  Union  v.  Yount,  101 
U.  S.  352;  White  v.  Howard,  38  Conn.  342; 
Hollis  v.  Drew  Theological  Seminary,  95  N.  Y. 
175;  American  Bible  Soc.  v.  Marshall,  15  Ohio 
St.  537;  Thompson  v.  Swoope,  24  Pa.  St.  474. 

2.  Limitation  by  Public  Policy  of  Domestic  State. 
—  American,  etc.,  Christian  Union  v.  Yount, 
101  U.  S.  362;  Hollis  v.  Drew  Theological 
Seminary,  95  N.  Y.  175;  Thompson  v.  Swoope, 
24  Pa.  St.  474;  Wilson  v.  Perry,  29  W.  Va. 
170. 

3.  Comity  the  Basis  of  the  Rule.  —  In  harmony 
with  the  general  law  of  comity  among  the 
states  composing  the  Union,  the  presumption 
is  to  be  indulged  that  a  corporation,  if  not 
forbidden  by  its  charter,  may  exercise,  within 
other  states,  the  powers  thereby  granted,  in- 
cluding the  power  to  acquire  lands,  unless 
prohibited  therefrom,  either  in  the  direct  enact- 
ments or  by  the  public  policy  of  the  domestic 
states,  to  be  deduced  from  the  general  course 
of  legislation  and  the  settled  adjudications  of 
their  highest  courts.  American,  etc..  Chris- 
tian Union  v.  Yount,  ior  U.  S.  352. 

4.  Cannot  Acquire  Land  in  Contravention  of 
Domestio  Law.  —  Boyce  v.  St.  Louis,  29  Barb. 
(N.  Y.)  652. 

Instances.  —  Where  a  statute  provides  that  a 
devise  of  lands  in  New  York  can  be  made  only 
to  natural  persons  and  to  such  corporations  as 
are  created  under  the  laws  of  the  state  and  are 
authorized  to  take  by  devise,  a  devise  of  lands 
situate  in  that  state  to  the  government  of  the 
United  States  (U.  S.  v.  Fox,  94  U.  S.  315)  or 
to  any  other  foreign  corporation  (Draper  v. 
Harvard  College,  57  How.  Pr.  (N.  Y.  Supreme 
Ct.)  269),  is  invalid  though  such  corporation 
has  the  capacity  under  its  charter  to  take  the 
property.    White  v.  Howard,  46  N.  Y.  144. _ 

5.  Prohibition  by  Domiciliary  Statute  of  Wills. 
—  Starkweather  v.  American  Bible  Soc,  72 
111.  51,  22  Am.  Rep.  133,  in  which  case  it  was 
held  that  a  New  York  corporation  which  was 
prohibited  by  the  statute  of  wills  in  force  in 
that  state  from  acquiring  lands  by  devise  was 
by  the  force  of  that  law  prohibited  from  ac- 
quiring lands  in  Illinois  by  devise.  See  also 
Kerr  v.  Dougherty,  79  N.  Y.  327,  where  it  was 
held  that  a  Pennsylvania  statute  prohibiting 
devises  to  corporations  unless  by  will  executed 
at  least  one  month  before  the  death  of  the 
testator,  operated  to  prevent  a  corporation  of 


that  state  from  taking  a  bequest  contained  in 
a  will  executed  in  New  York  by  a  citizen 
thereof  within  one  month  of  his  death. 

6.  American  Bible  Soc.  v.  Marshall,  15  Ohio- 
St.  537;  Thompson  v.  Swoope,  24  Pa.  St.  474; 
White  v.  Howard,  38  Conn.  342. 

7.  White  v.  Howard,  38  Conn.  342.  See  also- 
American  Bible  Soc.  v.  Marshall,  15  Ohio  St. 
537,  where  it  was  said:  "  The  New  York  stat- 
ute' of  wills  operates  on  property  situate  in, 
and  controlled  by  the  laws  of,  that  state.  Be- 
yond the  limits  of  that  state  it  can  have  no 
effect.  It  is  not  to  be  presumed  that  the  legis- 
lature of  that  state  intended  to  go  further;  and 
if  it  did  so  intend  the  assumption  would  be 
nugatory."  And  see  Thompson  v.  Swoope, 
24  Pa.  St.  474,  where  the  court  said  that  such 
a  statute  was  "  intended  to  regulate  the  testa- 
mentary power  of  their  own  citizens,  not  of 
ours;  to  define  the  capacity  of  testators,  not  of 
corporations." 

Statute  Limiting  Amount  of  Land  Devised.  —  In. 
line  with  the  decisions  just  cited  is  another 
Connecticut  case,  in  which  it  was  held  that  a 
statute  of  New  York  limiting  the  amount  of 
land  which  might  be  devised  to  a  charitable 
corporation  did  not  affect  a  devise  of  property 
situated  in  Connecticut  by  a  citizen  of  that  state 
to  a  corporation  domiciled  in  New  York, 
Crum  v.  Bliss,  47  Conn.  592. 

8.  Charter  Right  to  Acquire  Determined  by  Do- 
mestic Court. —  Boyce  v.  St.  Louis,  29  Barb. 
(N.  Y.)  652. 

Law  Governing  Execution  of  Will.  —  Where  a 
foreign  corporation  claims  as  devisee  lands 
situate  within  the  domestic  state,  then  the  will, 
must  be  executed  and  attested  according  to  the 
forms  and  solemnities  prescribed  by  the  laws 
of  the  situs.  Boyce  v.  St.  Louis,  29  Barb.  (N. 
Y.)  652. 

Improper  Description  of   Devisee  —  Effect. — 

When  the  corporation  is  improperly  designated 
in  the  will,  a  devise  will  not  fail  if  it  be 
clearly  shown  by  proper  proof  what  corpora- 
tion was  meant.  Lewisburg  Baptist  Univer- 
sity v.  Tucker,  31  W.  Va.  621. 

Land  Not  Convertible  into  Money  in  Aid  of  De- 
vise. —  If  land  is  devised  to  a  corporation  in- 
capable of  acquiring  title  in  that  way,  the 
courts  have  no  power  to  convert  such  land  into 
money  and  direct  the  payment  thereof  to  the 
devisee.  Starkweather  v.  American  Bible- 
Soc,  72  111.  51,  22  Am.  Rep.  133- 
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Right  to  Acquire  and  Hold  Personal  Property  by  Bequest.  —  A  foreign  corporation  may 
acquire  and  hold  personal  property  by  bequest  if  it  is  not  prohibited  by  its 
charter  or  by  the  laws  of  the  domestic  state.1 

5.  Right  to  Take  Leases.  —  A  foreign  corporation  may  lawfully  take  a  lease 

of  property  in  the  domestic  state  for  office  purposes.* 

6.  Right  to  Act  as  Trustee.  —  On  general  principles  a  foreign  corporation 
may  act  as  trustee  for  the  administration  of  both  real  and  personal  property, 
provided  there  is  nothing  in  its  charter  or  in  the  laws  of  the  domestic  state 
prohibiting  the  exercise  of  this  function.3 

7.  Right  of  Eminent  Domain.  —  Foreign  corporations  are  not  entitled  on  the 
principle  of  comity  to  exercise  the  right  of  eminent  domain,  but  it  is  compe- 
tent for  the  legislatures  of  states  in  which  such  corporations  are  doing  or 
seeking  to  do  business  to  vest  them  with  this  right  if  there  is  no  constitutional 
prohibition  against  it.    In  a  number  of  states  this  right  has  been  given,4  while 


Question  of  Ultra  Vires  — By  Whom  Raised.  — 

Where  land  in  Illinois  was  conveyed  to  a  New 
York  corporation,  the  children  and  heirs  at 
law  of  the  grantor  who  filed  their  bill  to  set 
aside  the  conveyance  could  not  raise  the  ques- 
tion that  the  grantee  acquired  a  greater 
quantity  of  lands  than  its  charter  allowed. 
American,  etc.,  Christian  Union  v.  Yount,  ioi 
U.  S.  352. 

1.  Right  to  Acquire  Property  by  Bequest.  — 

Brown  v.  Thorn pkins,  49  Md.  423;  Chamber- 
lain v.  Chamberlain,  43  N.  Y.  444;  Sherwood 
v.  American  Bible  Soc,  4  Abb.  App.  Dec.  (N. 
Y.)  227;  Wilson  v.  Perry,  29  W.  Va.  170. 

Administration  of  Bequest.  —  The  court  of  a 
domestic  state  will  not  administer  a  foreign 
charity,  but  where  the  bequest  is  valid  and  the 
trustees  have  the  legal  capacity  to  receive  the 
fund  and  carry  out  the  charity  the  court  will 
order  its  payment  to  them.  Taylor  v.  Bryn 
Mavvr  College,  34  N.  J.  Eq.  101. 

Effect  of  Bequest  to  Corporation  Incapable  of 
Taking  Title.  —  A  bequest  for  a  charitable  use 
is  not  void  because  given  to  a  person  or  cor- 
poration which  is  incapable  by  statute  of  tak- 
ing or  holding  the  legal  title.  In  such  case 
the  court  will  appoint  a  trustee  to  enforce  the 
trust.  Frazier  v.  St.  Luke's  Church,  147  Pa. 
St.  256.  See  also  Fellows  v.  Miner,  119  Mass. 
541,  where  it  was  held  that  a  charitable  be- 
quest in  trust  by  a  resident  of  Massachusetts 
to  a  town  in  another  state  was  not  void  be- 
cause the  town,  at  the  time  when  the  bequest 
was  made,  was  incapable  under  the  laws  of  that 
slate  of  taking  the  trust,  and  that  the  fund 
should  be  paid  over  to  the  town  upon  its  being 
enabled  by  a  subsequent  statute  of  that  state 
to  administer  the  trust  according  to  the  will. 

2.  Lease  of  Property  for  Business  Purposes.  — 
Baltimore,  etc.,  Steam-Boat  Co.  v.  Mc- 
Cutcheon,  13  Pa.  St.  13,  where  the  court  said: 
"  Every  corporation  may  contract,  and  having 
purchased  and  paid  for  real  estate,  the  vendor 
cannot  take  it  back  at  his  pleasure  nor  make 
the  contract  null  and  void  as  to  him.  The 
state,  by  virtue  of  its  transcendental  power, 
may  escheat  it.  But  this  principle  does  not 
extend  to  a  lease,  nor  to  a  contract,  express 
or  implied,  for  the  purpose  of  enabling  a  cor- 
poration to  carry  on  its  business."  See  also 
Northern  Transp.  Co.  v.  Chicago,  7  Biss.  (U. 
S.)  53,  where  it  was  held  that  a  foreign  cor- 
poration had  the  right  to  occupy  and  hold  as 


lessee  such  property  as  was  necessary  or  con- 
venient for  the  transaction  of  its  business. 

Effect  of  Statute  Prohibiting  Lease.  —  Where 
a  local  statute  restricis  the  right  to  lease  prop- 
erty to  domestic  companies,  a  lease  by  a  rail- 
road company  of  the  property  of  another 
company,  though  both  companies  are  foreign 
corporations,  will  not  be  recognized  as  valid 
by  the  courls  of  the  domestic  state.  Van 
Steuben  v.  Central  R.  Co.,  178  Pa.  St.  367. 

3.  Instance.  —  The  charter  of  a  foreign  cor- 
poration empowered  it"  to  accept  and  execute 
all  such  trusts  of  every  description  as  may  be 
committed  to  them  by  any  person  or  perscns 
whatsoever,  or  any  corporation,  or  may  be 
committed  or  transferred  to  them  by  order  of 
the  Supreme  Court,  or  by  a  surrogate,  or  by 
any  of  the  courts  of  record."  It  was  held  that 
the  corporation  could,  by  appointment  of  the 
local  court,  act  as  a  committee  of  the  estate  of 
a  person  adjudged  by  the  same  court  to  be  a 
habitual  drunkard,  there  being  nothing  in 
other  parts  of  the  charter  or  in  controlling 
laws  which  by  necessary  implication  limited 
the  grant.    Glaser  v.  Priest,  29  Mo.  App.  1. 

Restrictive  Local  Legislation.  —  It  ha?  been 
declared  that  a  state  statute  declaring  invalid 
a  conveyance  in  trust  of  real  or  personal  prop- 
erty to  any  "  person  "  other  than  a  bona  fide 
resident  of  the  state  does  not  affect  the  right 
of  a  foreign  corporation  to  act  as  trustee  of 
such  property  in  lhat  state.  A  foreign  cor- 
poration is  not  a  "  person  "  within  that  stat- 
ute. Farmers'  L.  &  T.  Co.  v.  Chicago,  etc.,  R. 
Co.,  27  Fed.  Rep.  146.  But  where  a  foreign 
corporation  is  prohibited  by  a  local  law  from 
holding  real  estate,  it  cannot  act  as  trustee  to 
carry  out  the  provisions  of  a  will  devising 
lands  in  the  domestic  state.  U.  S.  Trust  Co. 
"'.  Lee,  73  111.  142,  24  Am.  Rep.  236. 

4.  Right  of  Eminent  Domain  —  Georgia.  — 
Southwestern  R.  Co.  v.  Southern,  etc..  Tel. 
Co.,  46  Ga.  43,  12  Am.  Rep.  5S5. 

Iowa.  —  Dodge  v.  Council  Bluffs,  57  Iowa 
560. 

Missouri. — Gray  v.  St.  Louis,  etc.,  R.  Co., 
81  Mo.  126.    See  also  State  v.  Seay,  23  Mo. 

App.  623. 

New  York.  —  Matter  of  Townsend.  39  N.  Y. 
171 ;  Morris  Canal,  etc.,  Co.  v.  Townsend,  24 
Barb.  (N.  Y.)  658;  In  re  Marks,  (Supreme  Ct.) 
6  N.  Y.  Supp.  105. 

Ohio.  —  State  v.  Sherman,  22  Ohio  St.  434. 
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in  others  it  has  been  denied.1  It  is,  of  course,  necessary  to  the  exercise  of 
this  right  that  the  legislature  assent  thereto,  but  it  has  been  held  that  such 
assent  may  be  gathered  by  implication  from  a  series  of  legislative  acts.3  And 
while  the  rule  is  that  a  corporation  can  exercise  no  powers  except  such  as  are 
expressly  granted  by  the  act  creating  it  and  such  as  are  reasonably  incident 
thereto,  it  has  been  held  that  a  foreign  corporation  may  exercise  the  right  of 
eminent  domain  notwithstanding  it  is  not  expressly  authorized  by  the  laws  of 
the  state  in  which  it  is  incorporated  to  extend  its  operations  outside  of  its 
limits.3  Where  a  foreign  corporation  consolidates  with  a  domestic  corpora- 
tion, the  corporation  thus  formed  is  a  domestic  one  and  entitled  to  exercise 
the  right  of  eminent  domain.4  There  is  a  conflict  of  authority  as  to  whether 
a  domestic  corporation  can  exercise  this  right  in  behalf  of  a  foreign  corpora- 
tion under  an  agreement  pursuant  thereto.  There  are  rulings  on  either  side 
of  this  question,  but  this  is  due  to  a  difference  in  the  constitutional  and  statu- 
tory provisions.5 


Pennsylvania.  —  New  York,  etc.,  R.  Co.  v. 
Young,  33  Pa.  St.  175- 

Instances. — Thus,  in  Matter  of  Townsend, 
39  N.  Y.  171,  it  was  held  that  an  act  of  the 
legislature  authorizing  the  taking  of  land  for 
a  public  use  was  not  unconstitutional  because 
the  instrumentality  employed  for  that  purpose 
was  a  corporation  created  by  the  laws  of 
another  state,  which  corporation  derived  a 
pecuniary  benefit  from  the  use  of  the  land  so 
appropriated.  And  in  Southwestern  R.  Co.  v. 
Southern,  etc.,  Tel.  Co.,  46  Ga.  43,  12  Am. 
Rep.  585,  it  was  held  competent  for  the  legis- 
lature of  Georgia  to  grant  to  a  foreign  cor- 
poration the  privilege  of  constructing  a 
telegraph  line  upon  the  public  domain,  pro- 
viding it  did  not  authorize  the  corporation  to 
take  private  property  for  that  purpose  without 
providing  that  a  just  compensation  should  be 
paid  to  the  owners  thereof. 

1.  Holbert  v.  St.  Louis,  etc.,  R.  Co.,  45  Iowa 
23;  State  v.  Scott,  22  Neb.  628;  Trester  v. 
Missouri  Pac.  R.  Co.,  23  Neb.  242;  St.  Louis, 
etc.,  R.  Co.  v.  Foltz,  52  Fed.  Rep.  627  (Const. 
Arkansas,  art.  12,  §  11). 

2.  Legislative  Assent  May  Be  Implied.  —  Ab- 
bott v.  New  York,  etc.,  R.  Co.,  145  Mass.  450. 

3.  Express  Charter  Authorization  Unnecessary. 
—  Dodge  v.  Council  Bluffs,  57  Iowa  560,  in 
which  case  it  was  held  that  where  the  articles 
of  incorporation  of  a  foreign  corporation 
authorized  it  to  construct  waterworks  without 
expressly  limiting  such  power  to  any  particular 
state,  the  court  could  not  by  construction  so 
limit  such  power. 

Evading  Provisions  by  Removing  to  Federal 
Court.  —  Where  the  provisions  of  the  constitu- 
tion and  laws  of  a  state  prohibit  a  foreign  cor- 
poration from  exercising  the  right  of  eminent 
domain,  their  force  and  effect  cannot  be 
evaded  by  removing  a  proceeding  to  condemn 
lands  from  the  state  to  the  federal  court,  be- 
cause the  federal  court  could  under  no  cir- 
cumstances have  jurisdiction  in  such  cases. 
Henen  v.  Baltimore,  etc.,  R.  Co.,  17  W.  Va. 
881 ;  Trester  v.  Missouri  Pac.  R.  Co.,  23  Neb. 
242. 

In  Baltimore,  etc.,  R.  Co.  v.  Pittsburg,  etc., 
R.  Co.,  17  W.  Va.  866,  the  court  said:  "  The 
contrary  doctrine  would  destroy  every  vestige 
of  control  which  a  state  has  over  its  own  in- 
ternal affairs.  If  there  is  any  one  thing  that 
was  supposed  to  be  sacred  to  the  states,  it  is 


the  mode  by  which  the  title  to  its  lands  shall 
be  vested  and  divested.  Take  that  away  and 
the  principle  by  which  it  has  the  right  to  reg- 
ulate its  own  internal  affairs  is  gone." 

Effect  of  Acquiring  Property  of  Domestic  Cor- 
poration by  Deed.  —  The  power  to  take  land  by 
the  right  of  eminent  domain  which  has  been 
granted  by  the  legislature  to  a  domestic  rail- 
road corporation  will  not  pass  to  a  foreign 
corporation  which  by  deed  succeeds  to  the 
rights  and  powers  of  the  domestic  corporation. 
Abbott  v.  New  York,  etc.,  R.  Co.,  145  Mass. 
450. 

Effect  of  Statute  Prohibiting  Condemnation.  — 

A  statute  which  provides  that  no  foreign  cor- 
poration shall  "  have  power  to  condemn  or 
appropriate  property  "  does  not  prevent  a 
foreign  corporation  from  acquiring  land  by 
agreement  with  any  citizen  of  the  domestic 
state  who  has  the  right  to  contract.  St.  Louis, 
etc.,  R.  Co.  v.  Foltz,  52  Fed.  Rep.  627. 

4.  Consolidated  Company  May  Exercise  Right.  — 
Toledo,  etc.,  R.  Co.  v.  Dunlap,  47  Mich.  457; 
State  v.  Chicago,  etc.,  R.  Co.,  25  Neb.  156;  State 
v.  Missouri  Pac.  R.  Co.,  25  Neb.  164;  State  v. 
Chicago,  etc.,  R.  Co.,  25  Neb.  165.  See  also 
Matter  of  St.  Paul,  etc.,  R.  Co.,  36  Minn.  85. 

5.  That  the  Right  Cannot  Be  Thus  Exercised.  — 
In  Nebraska  the  Constitution,  art.  11,  §  8,  pro- 
vides that  "  no  railroad  corporation  organized 
under  the  laws  of  any  other  state  or  of  the 
United  States  and  doing  business  in  this  state 
shall  be  entitled  to  exercise  the  right  of  emi- 
nent domain  *  *  *  until  it  shall  have  be- 
come a  body  corporate  pursuant  to  and  in 
accordance  with  the  laws  of  this  state."  Con- 
struing this  provision,  it  was  held  that  a 
foreign  corporation  cannot  exercise  the  right 
of  eminent  domain  indirectly  through  a  home 
corporation.  Koenig  v.  Chicago,  etc.,  R.  Co., 
27  Neb.  699;  State  v.  Scott,  22  Neb.  628,  in  both 
of  which  cases  it  was  held  that  where  a 
foreign  railroad  company  leased  the  line  of  a 
domestic  railroad  company  it  could  not  ac- 
quire land  through  proceedings  instituted  by 
the  domestic  company. 

That  the  Right  May  Be  Thus  Exercised.  —  In 
Matter  of  New  York,  etc.,  R.  Co.,  35  Hun  (N. 
Y.)  220,  affirmed  99  N.  Y.  12,  it  was  held  that 
the  facts  that  a  railroad  company  organized 
under  the  laws  of  New  York  has  leased  and 
transferred  its  road  and  business  to  a  foreign 
railroad  corporation,  and  that  the  latter  has 
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8.  Effect  of  War  upon  Eight  to  Hold  Eeal  Estate.  —  It  has  been  held  that  the 
capacity  of  a  corporation  created  by  the  British  crown  to  hold  lands  in  the 
United  States  did  not  cease  by  and  as  a  consequence  of  the  Revolution,  but 
on  the  contrary  was  in  nowise  affected  thereby.1 

IV.  Domestic  Statutes  Imposing  Restrictions  on  Right  to  Do  Business  — 
1.  Power  of  State  to  Impose  Restrictions  —  a.  Statement  of  Rule. —The 
domestic  state  has  the  right  to  exclude  entirely  any  foreign  corporation  from 
doing  business  within  its  limits.2  And  it  follows  that  the  right  of  foreign 
corporations  to  engage  in  business  within  a  state  other  than  that  of  their  crea- 
tion depends  solely  upon  the  law  of  such  other  state,  and  that  they  have  no 
right  to  exercise  their  franchises  in  another  state  except  upon  the  assent  of 
such  other  state  and  upon  such  terms  as  may  be  imposed  by  the  state  where 
their  business  is  to  be  done.3    There  is  nothing  in  the  Federal  Constitution 


taken  possession  of  the  said  road  and  is  man- 
aging and  conducting  the  business  thereof,  do 
not  prevent  the  domestic  corporation  from 
applying  to  acquire  the  title  to  lands  necessary 
to  be  used  in  carrying  on  the  business.  But 
the  statute  in  this  state  permits  any  railroad 
corporation  to  contract  with  another  railroad 
corporation  for  the  use  of  their  respective 
roads,  and  thereafter  to  use  the  same  in  such 
manner  as  may  be  prescribed  in  such  contract. 
The  difference  between  this  statute  and  the 
constitutional  provision  of  Nebraska  suffi- 
ciently accounts  for  the  different  conclusions 
reached  by  the  respective  courts.  So  in 
Lower  v.  Chicago,  etc.,  R.  Co.,  59  Iowa  563,  it 
was  held  that  though  a  foreign  company 
might  not  have  authority  to  demand  a  right 
of  way,  it  might  cause  another  company  of  its 
own  stockholders  to  be  so  organized  as  to  have 
that  power,  and  when  such  subsidiary  com- 
pany has  obtained  the  right  of  way  it  may 
lease  its  line  to  the  former  company. 

1.  Right  to  Hold  Property  Not  Affected  by  War. 

—  Society,  etc.,  v.  New  Haven,  8  Wheat.  (U. 
S.)  464. 

2.  May  Exclude  Foreign  Corporations  Entirely 

—  United  States.  —  Pembina  Consol.  Silver 
Min.,  etc.,  Co.  v.  Pennsylvania,  125  U.  S.  186; 
Paul  v.  Virginia,  8  Wall.  (U.  S.)  168;  Phila- 
delphia F.  Assoc.  v.  New  York,  119  U.  S.  no. 

Alabama.  —  Nelms  v.  Edinburg  American 
Land  Mortg.  Co.,  92  Ala.  159. 

Indiana. — Slate  v.  Insurance  Co.  of  North 
America,  115  Ind.  257. 

Iowa.  —  Sparks  v.  National  Masonic  Acc. 
Assoc.,  100  Iowa  458. 

Massachusetts.  —  Atty.-Gen.  v.  Bay  State 
Min.  Co.,  99  Mass.  153,  96  Am.  Dec.  717. 

Missouri.  —  Daggs  v.  Orient  Ins.  Co.,  136 
Mo.  391. 

Tennessee.  —  Dugger    v.  Mechanics',  etc., 
Ins.  Co.,  95  Tenn.  245. 

3.  Must  Assent  to  Terms  Imposed  by  State  — 

United  States.  —  Orient  Ins.  Co.  v.  Daggs,  172 
U.  S.  557,  affirming  136  Mo.  382;  Baltimore, 
etc.,  R.  Co.  v.  Koontz,  104  U.  S.  11 ;  Man- 
chester F.  Ins.  Co.  v.  Herriott,  91  Fed.  Rep. 
711;  Fritts  v.  Palmer,  132  U.  S.  282;  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Spratley,  172  U. 
S.  602;  Pensacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.  5;  Pembina  Consol.  Silver 
Min.,  etc.,  Co.  v.  Pennsylvania,  125  U.  S. 
181;  Paul  v.  Virginia,  8  Wall.  (U.  S.)  168; 
Ducat  v.  Chicago,  10  Wall.  (U.  S.)4io;  Cooper 
Mfg.  Co.  v.  Ferguson,  113  U.  S.  727;  Doyle  v. 
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Continental  Ins.  Co.,  94  U.  S.  535;  Hooper  p. 
California,  155  U.  S.  648;  Home  Ins.  Co. 
v.  Augusta,  93  U.  S.  116;  Liverpool  Ins.  Co. 
v.  Massachusetts,  10  Wall.  (U.  S.)  566; 
Augusta  Bank  v.  Earle,  13  Pet.  (U.  S.)  ftg; 
Lafayette  Ins.  Co.  v.  French,  18  How.  (U.  S.)> 
404;  Savings  Soc.  v.  Coite,  6  Wall.  (U.  S.)  594; 
Provident  Inst.  v.  Massachusetts,  6  Wall.  (U. 
S.)6n;  Hamilton  Mfg.  Co.  v.  Massachusetts, 
6  Wall.  (U.  S.)  632;  State  Tax  on  Railway 
Gross  Receipts,  15  Wall.  (U.  S.)  284;  Union 
Pac.  R.  Co.  v.  Peniston,  18  Wall.  (U.S.)  5; 
Delaware  R.  Tax,  18  Wall.  (U.  S.)  206;  Staie- 
R.  Tax  Cases,  92  U.  S.  575;  Philadelphia,  etc., 
Steamship  Co.  v.  Pennsylvania,  122  U.  S.. 
326;  California  v.  Central  Pac.  R.  Co.,  127  U. 
S.  1;  Home  Ins.  Co.  v.  New  York,  134  U.  S. 
594;  Maine  v.  Grand  Trunk  R.  Co.,  142  U.  S. 
217;  Ashley  v.  Ryan,  153  U.  S.  445;  Philadel- 
phia F.  Assoc.  v.  New  York.  119  U.  S.  no. 

Colorado.  —  Utley  v.  Clark-Gardner  Lodt 
Min.  Co.,  4  Colo.  369. 

Illinois.  —  Carroll  v.  East  St.  Louis,  67  III. 
568,  16  Am.  Rep.  632. 

Indiana.  —  Fry  v.  State,  63  Ind.  552,  30  Am. 
Rep.  238;  State  v.  Insurance  Co.  of  North 
America,  115  Ind.  257;  Phenix  Ins.  Co.  v. 
Burdett,  112  Ind.  204. 

Iowa.  —  Green  v.  Equitable  Mut.  L.,  etc., 
Assoc.,  105  Iowa  628;  Sparks  v.  National 
Masonic  Acc.  Assoc.,  100  Iowa  458. 

Kansas.  —  Phoenix  Ins.  Co.  v.  Welch,  29 
Kan.  672. 

Louisiana.  —  State  v.  Fosdick,  21  La.  Ann. 
434- 

Michigan.  —  Home    Ins.  Co.  v.  Davis,  29 
Mich.  238;  People  :•.  Howard,  50  Mich.  239. 
Missouri.  —  Daggs  v.  Orient  Ins.  Co.,  136- 

Mo.  391. 

New  Jersey.  —  Tatem  v.  Wright,  23  N.  J.  L. 

429. 

New  York.  —  People  v.  Wemple,  131  N.  Y. 
64,  27  Am.  St.  Rep.  542;  People  v.  Philadel- 
phia F.  Assoc.,  92  N.  Y.  311. 

Ohio.  —  Western  Union  Tel.  Co.  v.  Mayer, 
28  Ohio  St.  539. 

Pennsylvania.  —  List  v.  Com.,  IlS  Pa.  St. 
322;  Germania  L.  Ins.  Co.  v.  Com.,  85  Pa.  St. 
513;  Thorne  v.  Travellers  Ins.  Co.,  80  Pa. 
St.  28. 

Tennessee.  —  Dugger  v.  Mechanics',  etc., 
Ins.  Co.,  95  Tenn.  245;  State  v.  Phcenix  Ins. 
Co.,  92  Tenn.  420. 

Texas.  —  Huffmann  v.  Western  Mortg.,  etc., 
Co.,  13  Tex.  Civ.  App.  169. 
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that  prevents  a  state  from  prescribing  the  terms  on  which  foreign  corporations 
shall  come  within  its  borders  and  carry  on  business  with  its  citizens.1  The 
whole  matter  of  admitting  foreign  corporations  to  do  business  in  a  state  rests 
absolutely  in  the  discretion  of  the  legislature  of  the  state.  The  terms  it 
imposes  may  be  reasonable  or  unreasonable.  The  comity  ordinarily  extended 
is  accompanied  by  no  legal  sanction.3  It  is  never  extended  where  the  exist- 
ence of  the  corporation  or  the  exercise  of  its  powers  is  prejudicial  to  the  inter- 
ests of  the  state  or  repugnant  to  its  policy;3  and  although  it  has  been 
extended,  it  may  at  any  time  be  revoked.4 

b.  Constitutional  Limitations  of  Rule.  —  Of  course  what  has  been 
said  must  be  taken  with  the  qualification  that  the  statutes  imposing  the 
restrictions  and  limitations  must  not  be  repugnant  to  the  Constitution  and 
laws  of  the  United  States.  Where  that  is  the  case,  they  are  wholly  inopera- 
tive.5 But  the  only  limitations  on  the  right  of  a  state  to  impose  restrictions 
upon  the  right  of  foreign  corporations  to  do  business  within  the  domestic 
state,  so  far  as  the  Federal  Constitution  is  concerned,  are  that  the  state  can- 
not exclude  from  its  limits  a  corporation  engaged  in  interstate  or  foreign  com- 
merce,6 that  it  cannot  require  foreign  corporations  not  engaged  in  interstate 
commerce,  as  a  prerequisite  to  doing  business  therein,  to  give  its  own  resi- 
dents a  prior  security  on  the  assets  of  the  corporation _  within  the  state,'  and 
that  it  cannot  impose  restrictions  on  a  corporation  in  the  employ  of  the 
general  government.8  Another  limitation  against  the  right  of  states  to 
impose  conditions  is  that  the  statutes  in  which  these  conditions  are  pre- 
scribed must  not  be  in  contravention  of  the  state  constitutions.9 

2.  Enumeration  of  Statutes  —  a.  Statutes  Requiring  Designation  OF 
Agent  and  Place  of  Business.  —  In  a  number  of  jurisdictions  there  are 
constitutional  and  statutory  provisions  that  before  foreign  corporations  can 

Vermont.  —  Lycoming  F.  Ins.  Co.  v.  Wright, 
55  Vt.  526;  Granite  State  Mut.  Aid  Assoc.  v. 
Porter,  58  Vt.  581. 

Wisconsin.  —  State  v.  Doyle,  40  Wis.  186; 
jEtna  Ins.  Co.  v.  Harvey,  11  Wis.  394. 

1.  Statutes  Imposing  Conditions  Not  Unconsti- 
tutional.—  Dugger  v.  Mechanics',  etc.,  Ins. 
Co.,  95  Tenn.  245.  And  see  supra,  this  title, 
Stains  and  Powers  Generally  —  For  What 
Purposes  Considered  Citizens;  Persons  Within 
JLqual  Protection  Clause  of  Federal  Constitution. 

Expediency  of  Legislation.  —  Courts  have 
nothing  to  do  with  the  question  of  the  ex- 
pediency or  policy  of  a  statute.  This  is  purely 
a  legislative  action.  Phenix  Ins.  Co.  v.  Bur- 
den, 112  Ind.  204. 

2.  Admission  of  Foreign  Corporations  Discretion- 
ary with  Legislature.  —  Hartford  F.  Ins.  Co.  v. 
Raymond,  70  Mich.  485;  Daggs  v.  Orient  Ins. 
Co.,  136  Mo.  391. 

3.  Not  Admitted  if  Repugnant  to  State  Policy. 
—  Philadelphia  F.  Assoc.  v.  New  York,  119 
U.  S.  110;  Hartford  F.  Ins,  Co.  v.  Raymond, 
70  Mich.  485. 

4.  State  May   Revoke    License.  —  Daggs 
Orient  Ins.  Co.,  136  Mo.  391. 

6.  Statutes  Imposing  Restrictions  Must  Not  Be 
Unconstitutional.  —  Blake  v  McClung,  172  U. 
S.  239;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U. 
S.  727;  Fritts  v.  Palmer,  132  U.  S.  282;  Utley 
*.  Clark-Gardner  Lode  Min.  Co.,  4  Colo.  369; 
Phenix  Ins.  Co.  v.  Burdett,  112  Ind.  204;  State 
v.  Insurance  Co.  of  North  America,  115  Ind. 
257;  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  391. 

3.  Interstate  Commerce.  —  Pensacola  Tel.  Co. 
V.  Western  Union  Tel.  Co.,  96  U.  S.  1;  Fritts 
1    1).  Palmer,  132  U.  S.  282;  Exp.  Stockton,  33 


Fed.  Rep.  95;  People  v.  Wemple,  131  N.  Y. 
64,  27  Am.  St.  Rep.  542;  Huffman  v.  Western 
Mortg.,  etc.,  Co.,  13  Tex.  Civ.  App.  169. 

For  a  Full  Discussion  of  this  subject  see  the 
title  Interstate  Commerce. 

7.  Blake  v.  McClung,  172  U.  S.  239.  See 
infra,  this  section,  Statutes  Requiring  Prefer- 
ences of  Resident  Creditors  in  £)istributio?t  of 
Assets. 

8.  Restrictions  on  Corporations  in  Employ  of 
Government.  —  Stockton  v.  Baltimore,  etc.,  R. 
Co.,  32  Fed.  Rep.  9;  Pembina  Consol.  Silver 
Min.,  etc.,  Co.  v.  Pennsylvania,  125  U.  S.  186; 
New  Orleans,  etc.,  Packet  Co.  v.  James,  32 
Fed.  Rep.  21;  People  v.  Wemple,  131  N.  Y.  64, 
27  Am.  St.  Rep.  542;  Huffman  v.  Western 
Mortg.,  etc.,  Co.,  13  Tex.  Civ.  App.  169.  _ 

Illustration.  —  In  the  pursuit  of  business 
authorized  by  the  government  of  the  United 
States  and  under  its  protection  the  corpora- 
tions of  other  states  cannot  be  prohibited  or 
obstructed  by  any  state.  If  Congress  should 
employ  a  corporation  of  shipbuilders  to  con- 
struct a  man-of-war,  they  would  have  the  right 
to  purchase  the  necessary  timber  and  iron  in 
any  state  in  the  Union,  Stockton  v.  Baltimore, 
etc.,  R.  Co.,  32  Fed.  Rep.  14;  without  the  per- 
mission and  against  the  prohibition  of  the 
state,  Pembina  Consol.  Silver  Min.,  etc.,  Co. 
v.  Pennsylvania,  125  U.  S.  186. 

9.  Statutes  Must  Not  Violate  State  Constitution. 
—  San  Francisco  v.  Liverpool,  etc.,  Ins.  Co., 
74  Cal.  113;  Lytle  v.  Custead,  4  Tex.  Civ. 
App.  490;  Grubbs  v.  State,  24  Ind.  295;  Igoe 
v.  State,  14  Ind.  239. 

Where  a  Restrictive  Statute  Is  Declared  Uncon- 
stitutional, foreign  corporations  are  on  equal 
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transact  business  within  the  state  they  shall  have  a  known  place  of  business 
and  a  resident  agent  within  the  state,  on  whom  process  may  be  served. 
These  provisions  have  been  uniformly  upheld  and  enforced.1  When  the  pro- 
vision is  simply  embodied  in  a  constitutional  clause,  it  is  self-executing  with- 
out any  statute  to  give  practical  operation  to  it,  because  the  provision  is  pro- 
hibitory in  its  nature.2  In  designating  an  agent  or  attorney  on  whom  process 
may  be  served,  a  corporation  sufficiently  complies  with  the  requirements 
when  it  designates  him  by  his  official  title  and  not  by  his  individual  name.3 
And  in  designating  a  known  place  of  business  it  has  been  held  sufficient  to 
name  the  city  where  he  resides,  and  unnecessary  to  specify  his  office  or  store.4 


footing  with  domestic  corporations,  so  far  as 
regards  the  restrictions  imposed  by  such  stat- 
ute.   Lytle  v.  Custead,  4  Tex.  Civ.  App.  490. 

1.  Statutes  Requiring  Appointment  of  Agent, 
etc.  —  United  States.  —  Lafayette  Ins.  Co.  v. 
French,  18  How.  (U.  S.)407;  St.  Clair  v.  Cox, 
106  U.  S.  356;  Pennoyer  v.  Neff,  95  U.  S.  714. 

Alabama.  —  American  Union  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  67  Ala.  26,  42  Am. 
Rep.  go. 

Colorado.  —  Utley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369. 

Iowa.  —  Green  v.  Equitable  Mut.  L.,  etc., 
Assoc.,  105  Iowa  628;  Sparks  v.  National  Ma- 
sonic Acc.  Assoc.,  100  Iowa  458;  Fred  Miller 
Brewing  Co.  v.  Council  Bluffs  Ins.  Co.,  95 
Iowa  31;  Gross  v.  Nichols,  72  Iowa  239. 

Tennessee.  —  Peters  v.  Neely,  16  Lea  (Tenn.) 
275. 

See  also  Easley  v.  New  Zealand  Ins.  Co., 
(Idaho  1894)  38  Pac.  Rep.  405 ;  In  re  Comstock, 
3  Sawy.  (U.  S.)  218;  British  Columbia  Bank  v. 
Page,  6  Oregon  431;  Dearborn  Foundry  Co.  v. 
Augustine,  5  Wash.  67. 

It  is  perfectly  competent  for  a  state  to  im- 
pose upon  foreign  corporations  seeking  per- 
mission to  do  business  within  the  state  condi- 
tions involving  the  appointment  of  an  agent 
in  that  state  upon  whom  service  may  be  made 
in  actions  against  such  corporations.  Green 
v.  Equitable  Mut.  L.,  etc.,  Assoc.,  105  Iowa 
628. 

This  involves  no  violation  of  the  Federal 
Constitution,  and  is  no  more  than  a  legitimate 
exercise  of  the  police  power  of  the  slate. 
American  Union  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  67  Ala.  26,  42  Am.  Rep.  90. 

Reason  for  Rule.  —  In  support  of  this  doc- 
trine it  was  said:  "  In  this  instance,  one  of 
the  conditions  imposed  by  Ohio  was,  in  effect, 
that  the  agent  who  should  reside  in  Ohio  and 
enter  into  contracts  of  insurance  there  in  be- 
half of  the  foreign  corporation  should  also  b.e 
deemed  its  agent  to  receive  service  of  process 
in  suits  founded  on  such  contracts.  We  find 
nothing  in  this  provision  either  unreasonable 
in  itself  or  in  conflict  with  any  principle  of 
public  law.  It  cannot  be  deemed  unreason- 
able that  the  state  of  Ohio  should  endeavor  to 
secure  to  its  citizens  a  remedy  in  their  domes- 
tic forum  upon  this  important  class  of  con- 
tracts made  and  to  be  performed  within  that 
state,  and  fully  subject  to  its  laws;  nor  that 
proper  means  should  be  used  to  compel  for- 
eign corporations  transacting  this  business  of 
insurance  within  the  state,  for  their  benefit 
and  profit,  to  answer  there  for  the  breach  of 
their  contracts  of  insurance  there  made  and  to 
be  performed."  Lafayette  Ins.  Co.  v.  French, 
IS  How.  (U.  S.)  404. 

862 


2.  Restrictive  Provisions  in  Constitution  Self- 
executing.  —  New  England  Mortg.  Security  Co. 
v.  Ingram,  91  Ala.  339;  American  Union  Tel. 
Co.  v.  Western  Union  Tel.  Co.,  67  Ala.  26,  42 
Am.  Rep.  90;  Sherwood  v.  Alvis,  83  Ala.  115; 
Dudley  v.  Collier,  87  Ala.  431,  13  Am.  St. 
Rep.  55;  Christian  v.  American  Freehold  Land 
Mortg.  Co.,  89  Ala.  198. 

Intent  and  Purpose  of  Provisions.  —  The  provi- 
sion has  no  reference  to  the  extent  of  the 
agent's  authority,  but  is  intended  only  to  pro- 
vide for  the  institution  of  suits  and  the  service 
of  process.  Nelms  v.  Edinbuig  American 
Land  Mortg.  Co.,  92  Ala.  157;  McCall  v. 
American  Freehold  Land  Mortg.  Co.,  99  Ala. 
427. 

3.  What  Designation  of  Agent  Sufficient.  — 

Goodwin  v.  Colorado  Mortg.  Invest.  Co.,  110 
U.  S.  1,  under  constitutional  and  statutory 
provisions  declaring  that  foreign  corporations 
shall,  before  they  can  do  any  business  in  the 
state,  make  and  file  a  certificate  designating 
an  authorized  agent  in  the  state,  residing  at  its 
principal  place  of  business,  upon  whom  pro- 
cess may  be  served;  Lafflin  v.  Travelers'  Ins. 
Co.,  (N.  Y.  1890)  24  N.  E.  Rep.  934,  under  a 
statute  providing  that  no  foreign  insurance 
company  shall  do  any  business  within  the 
state  until  it  has  first  appointed  in  writing  a 
superintendent  of  the  insurance  department  to 
be  its  true  and  lawful  attorney  upon  whom 
process  for  the  commencement  of  actions 
against  the  company  may  be  served  to  the 
same  effect  as  if  the  companv  existed  in  the 
state. 

4.  What  Designation  of  Place  of  Business  Suffi- 
cient.—  McLeod  v.  American  Freehold  Land 
Mortg.  Co.,  100  Ala.  496,  construing  a  provi- 
sion which  requires  foreign  corporations  to 
designate  at  least  one  known  place  of  ousiness 
and  an  authorized  agent  or  agents  residing 
thereat.  In  this  case  the  court  said:  "The 
terms  employed  plainly  mean  '  one  known 
place  of  business.'  such  as  a  town  or  city  or 
other  known  place,  in  which  or  at  which  the 
agent  resides  and  where  he  may  be  found. 
The  designation  of  the  particular  office  or 
other  place  of  business,  if  in  a  city  or  town, 
where  the  agent  may  be  generally  found  in 
business  hours,  might  be  convenient  for  these 
desiring  to  find  him,  but  not  necessary  to  come 
within  the  requirements  of  law."  See  also 
American  Freehold  Land  Mortg.  Co.  v.  Sew- 
ell.  92  Ala.  163. 

Other  Instances  of  Sufficient  Compliance.  — 
Under  a  constitutional  provision  that  no  for- 
eign corporation  "  shall  do  business  in  this 
state  except  while  it  maintains  therein  one  or 
more  known  places  of  business  and  an  author- 
ized agent  or  agents  in  the  same  upon  whom 
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b.  Statutes  Requiring  Filing  of  Charter,  etc.  —  In  many  states  it 
is  also  provided  that  foreign  corporations,  before  doing  business  in  the  state, 
shall  file  with  the  secretary  of  state  (and  also  in  designated  offices  of  counties 
in  which  they  intend  to  do  business,  under  some  statutes)  authenticated  copies 
of  their  certificate,  act  of  incorporation,  or  charter.  This  has  been  held  a 
valid  exercise  of  legislative  power.1  The  object  of  statutes  of  this  nature  is 
to  furnish  easily  accessible  evidence  of  the  existence  of  such  corporations  2  and 
to  protect  parties  dealing  with  them  from  fraud  and  imposition.3  It  will  be  a 
sufficient  compliance  with  the  statute  to  file  with  the  secretary  of  the  domes- 
tic state  a  copy  of  the  charter  or  certificate  of  incorporation,  duly  authenti- 
cated, under  the  seal  of  the  secretary  of  the  state  of  its  creation.4 

c.  Statutes  Requiring  Publication  of  Statements  of  Affairs.  — 
In  some  jurisdictions  foreign  insurance  companies  are  required  to  publish  a 
statement  of  their  affairs  in  a  newspaper  published  in  the  county  where  their 
agent  transacts  the  business  of  his  agency,  before  such  agent  can  make  a  valid 
contract  of  insurance.5 

d.  Retaliatory  Statutes  —  (i)  Constitutionality  of  Statutes.  —  In  a 
number  of  jurisdictions  there  exist  certain  statutes  of  a  retaliatory  nature.  It 


process  may  be  served,"  there  is  a  sufficient 
compliance  with  the  provision  if  such  corpora- 
tion has  an  agent  and  a  known  place  of  busi- 
ness in  the  state;  there  being  no  statute 
directing  it  how  to  designate  any  particular 
agent  for  that  purpose.  St.  Louis,  etc.,  R. 
Co.  v.  Philadelphia  F.  Assoc.,  60  Ark.  325. 
So,  where  such  corporation  has  a  duly  ap- 
pointed agent  in  the  state  who  has  a  place  of 
business  on  the  inside  walls  of  which  is  dis- 
played a  sign  bearing  the  name  of  the  corpo- 
ration and  his  name  as  agent,  and  on  the 
outside  a  sign  bearing  his  name  and  business, 
and  who  has  authority  to  receive  service  of 
process,  the  constitutional  provision  prohibit- 
ing a  foreign  corporation  from  doing  business 
in  the  state  without  having  a  known  place  of 
business  and  an  authorized  agent  therein  is 
sufficiently  complied  with.  New  England 
Mortg.  Security  Co.  v.  Ingram,  91  Ala.  337. 
See  also  Nelms  v.  Edinburg  American  Land 
Mortg.  Co.,  92  Ala.  160. 

The  constitutional  provision  above  men- 
tioned, and  a  statute  which  provides  that  no 
foreign  corporation  shall  transact  any  business 
in  the  stale  before  filing  in  the  office  of  the 
secretary  of  state  a  sealed  written  instrument 
designating  at  least  one  known  place  of  busi- 
ness in  the  state  and  an  authorized  agent,  are 
sufficiently  complied  with  where  the  foreign 
corporation  has  a  place  of  business  in  Bir- 
mingham and  an  agent  at  such  place.  Falls 
v.  U.  S.  Savings,  etc.,  Co.,  97  Ala.  417,  38  Am. 
I   St.  Rep.  194. 

1.  Statutes  Requiring  Filing  of  Charter  —  Con- 
'   stitutionality.  —  Huffman  v.  Western  Mortg., 

etc.,  Co.,  13  Tex.  Civ.  App.  169. 

2.  Object.  —  Evans  v.  Lee,  11  Nev.  194. 

3.  Dearborn  Foundry  Co.  v.  Augustine,  5 
'   Wash.  67. 

4.  What  Compliance  Sufficient. —  Hammer  v. 
Garfield  Min.,  etc.,  Co.,  130  U.  S.  2gr. 

Effect  of  Subsequent  Statute  Requiring  Charter 
to  Be  Filed.  —  Where  a  foreign  corporation  has 
had  its  charter  on  file  with  the  secretary  of 
state  some  years  prior  to  the  passage  of  an  act 
requiring  this  to  be  done,  there  is  no  necessity 
for  filing  the  charter  again.    The  act  is  suffi- 


ciently complied  with.  U.  S.  Saving,  etc.,  Co. 
v.  Miller,  (Tenn.  Ch.  1897)  47  S.  W.  Rep.  17. 

Effect  of  Curative  Act  on  Suit  Pending.  —  A 
statute  which  gives  the  right  to  foreign  corpo- 
rations to  enforce  a  contract  previously  un- 
enforceable for  failure  to  file  its  charter  in 
accordance  with  statutory  requirements,  but 
postpones  the  right  of  action  on  such  contract 
until  two  years  after  the  passage  of  the  bill, 
applies  to  suits  pending.  Illinois  Bldg.,  etc., 
Assoc.  v.  Walker,  (Tenn.  Ch.  1897)  42  S.  W. 
Rep.  191. 

Construction  of  Statute  Requiring  Charter  to 
Be  Filed  in  Recorder's  Office.  —  A  statute  provid- 
ing that  a  foreign  corporation  shall,  before 
doing  any  business  in  that  state,  file  a  copy  of 
its  charter  or  certificate  of  incorporation  in  the 
office  of  the  secretary  of  state  and  "  in  the 
office  of  the  county  recorder  of  the  county 
wherein  they  intend  to  carry  on  or  transact 
business,"  does  not  require  such  corporation 
to  file  a  copy  in  every  county  where  it  trans- 
acts business,  but  only  in  the  county  where  it 
has  its  principal  office.  Black  v.  Caldwell,  83 
Fed.  Rep.  880. 

Provisions  of  the  California  Statute.  —  Section 
299  of  the  Civil  Code  of  California,  relating  to- 
the  filing  of  articles  of  incorporation,  does  not 
by  its  terms  apply  to  or  include  foreign  corpo- 
rations, but  applies  only  to  domestic  corpora- 
tions who  have  filed  a  copy  of  their  articles  of 
incorporation  with  the  secretary  of  state  of 
California.  There  is  no  provision  or  authority 
in  this  statute  by  which  foreign  corporations 
are  to  file  a  copy  of  their  articles  of  incorpora- 
tion with  the  secretary  of  state  of  California. 
South  Yuba  Water,  etc.,  Co.  v.  Rosa,  80  Cal. 
333- 

5.  Statutes  Requiring  Publication  of  Statements. 

—  Washington  County  Mut.  Ins.  Co.  v.  Dawes, 
6  Gray  (Mass.)  376. 

What  Is  a  Sufficient  Compliance  with  Require- 
ment.—  A  public  statement  is  not  sufficient 
under  the  statute  above  mentioned  if  it  does 
not  appear  to  be  under  the  oath  of  a  majority 
of  the  directors  or  contain  any  express  state- 
ment of  the  whole  amount  insured  by  the  com- 
pany or  furnish  the  means  of  estimating  with 
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is  not  within  the  purview  of  this  work  to  give  compilations  of  statutes,  and 
therefore  no  attempt  will  be  made  to  do  more  than  to  state  their  general 
nature  and  substance.  Briefly  stated,  they  provide  that  whatever  burdens  or 
restrictions  are  imposed  by  the  laws  of  a  foreign  state  (such  laws  being  either 
in  existence  or  thereafter  to  be  enacted)  upon  a  corporation  of  the  domestic 
state  doing  or  seeking  to  do  business  in  the  foreign  state  shall  be  imposed  on 
corporations  domiciled  in  the  foreign  state  which  are  doing  or  seeking  to  do 
business  in  the  domestic  state.  The  design  of  these  provisions  is  to  put  cor- 
porations coming  from  other  states  in  the  same  position  as  corporations  of 
the  domestic  state  would  be  in  in  such  other  state; 1  and,  as  was  well  said  in 
a  recent  case,  these  provisions  are  to  be  commended  as  tending  to  secure  just 
treatment  for  domestic  corporations  seeking  to  do  business  in  foreign  states.' 
Therefore,  if  not  violative  of  any  state  or  federal  constitutional  provision  they 
should  be  enforced,  for  it  is  well  settled  that  a  state  may  impose  upon  a  foreign 
corporation,  as  a  condition  of  coming  into  or  doing  business  within  its  territory, 
any  terms,  conditions,  and  restrictions  it  may  think  proper  that  are  not 
repugnant  to  its  own  constitution  or  to  the  Constitution  of  the  United 
States.3  The  constitutionality  of  these  retaliatory  statutes  is  fully  estab- 
lished by  the  weight  of  authority.4  It  has  been  claimed  that  they  violate  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States,  which  pro- 
vides that  no  state  shall  "  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws  ;"  but  it  has  been  held,  and  very  properly,  that  this  pro- 
vision has  no  application.8  It  has  likewise  been  urged  that  these  statutes  are 
unconstitutional  as  delegating  legislative  power  to  another  state.    Stating  this 


accuracy  the  whole  amount  insured.  Wash- 
ington County  Mut.  Ins.  Co.  v.  Hastings,  2 
Allen  (Mass.)  398. 

1.  Object  and  Nature  of  Provisions.  —  Talbott 
v.  Fidelity,  etc.,  Co.,  74  Md.  544. 

"  This  provision  is  called  in  insurance  cir- 
cles a  '  retaliatory  clause.'  It  seems  to  us 
more  justly  to  be  deemed  a  provision  for  re- 
ciprocity. It  says,  in  effect,  that  while  we 
welcome  all  insurance  corporations  of  other 
states  to  the  transaction  of  business  within  our 
limits,  we  insist  upon  a  like  welcome  else- 
where, and  that  if  other  states  shall  attempt, 
directly  or  indirectly,  to  debar  our  corpora- 
tions from  the  transaction  of  insurance  busi- 
ness within  their  borders,  we  shall  meet  their 
corporations  with  the  same  restrictions  and 
disability.  It  is,  in  brief,  an  appeal  for  com- 
ity; a  demand  for  equality.  As  such,  it  is 
manifestly  fair  and  just.  It  arouses  no  sense 
of  injustice,  and  simply  says  to  every  other 
state  in  the  Union:  '  We  will  meet  you  on  the 
basis  of  equality  and  comity,  and  will  treat 
you  as  you  treat  us.'  "  Phoenix  Ins.  Co.  v. 
Welch,  29  Kan.  672. 

Effect  of  Domestic  Law  Relating  to  Corporate 
Management.  —  A  constitutional  provision  that 
no  foreign  corporation  shall  be  allowed  to 
transact  business  within  the  state  on  more 
favorable  terms  than  are  allowed  to  similar 
domestic  corporations  is  not  violated  by  a  stat- 
ute requiring  directors  of  mining  corporations 
to  make  or  cause  to  be  made  and  posted  the 
weekly  reports  of  the  superintendent.  This 
statute  does  not  relate  to  the  business  of  the 
corporation,  nor  impose  burdens  or  restrictions 
upon  the  domestic  corporations  in  the  conduct 
of  their  business  from  which  foreign  corpora- 
tions are  relieved,  but  pertains  exclusively  to 
corporate  management.  Miles  v.  Woodward, 
115  Cal.  308. 
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2.  Securing  Just  Treatment  of  Domestic  Corpora- 
tions.—  Talbott  v.  Fidelity,  etc.,  Co.,  74  Md. 
544- 

3.  Right  of  State  to  Impose  Conditions  and  Re- 
strictions on  Foreign  Corporations.  —  Paul  v. 
Virginia,  8  Wall.  (U.  S.)  168;  Doyle  v.  Conti- 
nental Ins.  Co.,  94  U.  S.  535;  Augusta  Bank 
v.  Earle,  13  Pet.  (U.  S.)  519;  Lafayette  Ins. 
Co.  v.  French,  18  How.  (U.  S.)  404;  Ducat  v. 
Chicago,  10  Wall.  (U.  S.)4io;  State  v.  Insur- 
ance Co.  of  North  America,  115  Ind.  265. 

4.  Constitutionality  of  Statutes  Upheld  —  L  'nited 
States.  —  Philadelphia  F.  Assoc.  v.  New  York, 
119  U.  S.  110. 

Georgia.  —  Goldsmith  v.  Home  Ins.  Co.,  62 
Ga.  379. 

Illinois.  —  Home  Ins.  Co.  v.  Swigert,  104  111. 
653. 

Indiana.  —  Blackmer  v.  Royal  Ins.  Co.,  nj; 
Ind.  291;  State  v.  Insurance  Co.  of  North 
America,  115  Ind.  257. 

Kansas.  —  Phoenix  Ins.  Co.  v.  Welch,  29 
Kan.  672. 

Maryland.  —  Talbott  v.  Fidelity,  etc.,  Co., 
74  Md.  544. 

New  York.  —  People  v.  Philadelphia  F. 
Assoc.,  92  N.  Y.  311. 

See  also  Haverhill  Ins.  Co.  v.  Prescott,  42 
N.  H.  547.  Contra,  Clark  v.  Mobile,  67  Ala. 
217. 

5.  Not  a  Denial  of  Equal  Protection  of  the  Laws. 

—  People  v.  Philadelphia  F.  Assoc.,  92  N.  Y. 
311;  Philadelphia  F.  Assoc.  v.  New  York,  M9 

U.  S.  no. 

Reason  for  Rule.  —  In  arriving  at  this  conclu- 
sion, the  New  York  Court  of  Appeals  reasoned 
as  follows:  "  The  state,  having  the  power  10 
exclude  foreign  corporations,  determines  to  do 
so  unless  they  will  submit  to  certain  condi- 
tions. It  meets  the  applicant  on  the  border, 
forbidding  admission,  as  it  has  a  right  to  do, 
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proposition  in  another  form,  the  contention  is  that  their  validity  depends  upon 
the  legislation  of  some  other  state,  and  that  they  are  therefore  not  in  and  of 
themselves  a  complete  expression  of  the  legislative  will ;  that  they  make  the 
law  of  a  state  determined,  not  by  what  the  legislature  itself  says,  but  by  the 
varying  enactments  of  other  states.  This  contention  has  been  unhesitatingly 
sustained  by  the  Alabama  court,1  but  in  all  other  states  the  constitutionality 
of  the  statutes  in  this  regard  has  been  upheld.2  The  view  taken  by  the 
majority  of  the  decisions  is  that  it  is  a  valid  exercise  of  legislative  power  to 
enact  statutes  which  become  operative  only  upon  some  contingency.3  As  a 
third  objection  to  their  constitutionality  it  has  been  urged  that  they  violate 
the  organic  laws  of  the  various  states  providing  for  equality  and  uniformity  in 
taxation.  This  objection  has  likewise  been  held  untenable.4  The  view  is 
taken  by  some  decisions  that  the  burden  imposed  by  these  statutes  is  not  a 
tax,  but  a  license,  or  condition  of  entering  the  state  and  transacting  business 
within  its  limits.5  But  however  this  may  be,  it  is  equally  well  settled  that  if 
the  burden  imposed  by  the  statutes  is  considered  a  tax,  the  constitutional  pro- 
visions are  not  thereby  violated.6 


except  on  condition  that  it  will  fulfil  all  of  the 
requirements  of  our  statutes  relating  to  foreign 
corporations,  one  of  which  is  the  very  law  here 
assailed.  When  the  corporation  comes  in  it 
agrees  to  the  conditions.  They  become  bind- 
ing by  its  assent.  The  tax  or  license  fee 
charged  by  the  Act  of  1865  is  one  of  these  con- 
ditions. It  is  imposed  as  the  price  of  permis- 
sion to  come  within  the  jurisdiction,  and  not 
as  a  tax  upon  one  already  within  the  jurisdic- 
tion. The  Fourteenth  Amendment,  therefore, 
has  no  application.  It  can  apply  to  foreign 
insurance  companies  only  after  they  have  per- 
formed the  conditions  upon  which  they  are 
entitled  to  admission. "  Peoples.  Philadelphia 
F.  Assoc.,  92  N.  Y.  325. 

Waiving  Invalidity  of  Statute  by  Accepting  Its 
Conditions.  —  In  this  same  case  the  court  went 
further  and  said  that  even  if  the  conditions 
imposed  by  the  statute  were  unconstitutional, 
a  foreign  company  could  waive  them,  and  that 
it  does  so  when  it  accepts  the  conditions  by 
coming  in  on  them  and  is  estopped  from  rais- 
ing the  question  of  their  constitutionality. 
People  v.  Philadelphia  F.  Assoc.,  92  N.  Y. 
325. 

1.  Clark  v.  Mobile,  67  Ala.  217. 

2.  Not  a  Delegation  of  Legislative  Power.  — 

Home  Ins.  Co.  v.  Swigert,  104  111.  653;  State 
■v.  Insurance  Co.  of  North  America,  115  Ind. 
257;  Phcenix  Ins.  Co.  v.  Welch,  29  Kan.  672; 
People  v.  Philadelphia  F.Assoc.,  92  N.  Y.  311. 
See  also  the  title  Constitutional  Law,  vol  6, 
p.  1031. 

3.  Statutes   Operative   Only    on  Contingency 

Valid.  —  See  cases  cited  in  preceding  note. 
See  also  the  titles  Constitutional  Law,  vol. 
6,  p.  1031;  Statutes. 

4.  Not  Invalid  for  Want  of  Equality  in  Taxa- 
tion.—  Home  Ins.  Co.  v.  Swigert,  104  111.  653; 
State  v.  Insurance  Co.  of  North  America,  115 
Ind.  257;  Blackmer  v.  Home  Ins.  Co.,  115 
Ind.  596;  Blackmer  v.  Royal  Ins.  Co.,  115  Ind. 
291;  Phcenix  Ins.  Co.  v.  Welch,  29  Kan.  672. 
Contra,  Clark  v.  Mobile,  67  Ala.  217. 

5.  Burden  Imposed  a  License  and  Not  a  Tax.  — 
State  v.  Insurance  Co.  of  North  America,  115 
Ind.  257;  Phcenix  Ins.  Co.  v.  Welch,  29  Kan. 
672.  See  also  People  v.  Philadelphia  F. 
Assoc.,  92  N.  Y.  311,  in  which  case  it  was  held 
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that  the  statute  was  not  in  violation  of  a  con- 
stitutional clause  (Const.  N.  Y.,  art.  3,  §  20), 
declaring  that  "  any  law  which  imposes,  con- 
tinues, or  revives  a  tax  shall  distinctly  state 
the  tax  and  the  object  to  which  it  is  to  be  ap- 
plied, and  it  shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  tax  or  object;  "  and 
Goldsmith  v.  Home  Ins.  Co.,  62  Ga.  379,  where 
it  was  held  that  the  Georgia  statute  had  no 
connection  with  the  general  tax  laws  of  the 
state,  but  simply  imposed  upon  foreign  com- 
panies burdens  in  the  nature  of  a  license,  and 
that  therefore  such  statute  was  not  repealed 
by  general  tax  legislation  subsequently 
enacted. 

6.  Home  Ins.  Co.  v.  Swigert,  104  111.  653; 
State  v.  Insurance  Co.  of  North  America,  115 
Ind.  257,  Phcenix  Ins.  Co.  v.  Welch,  29  Kan. 
672. 

Beason  for  Bule.  —  In  support  of  this  view 
Judge  Brewer  of  the  Supreme  Court  of  Kan- 
sas said:  "  The  legislature  may  classify  for 
the  purposes  of  taxation  or  license,  and  when 
the  classification  is  in  its  nature  not  arbitrary, 
but  just  and  fair,  there  can  be  no  constitu- 
tional objection  to  it.  Thus,  within  the  state, 
municipalities  are  classified  by  population,  and 
the  authorized  rate  of  taxation  is  or  may  be 
very  different  in  each.  Here  foreign  insur- 
ance corporations  are  classified  by  the  states 
from  which  they  come,  and  when  we  consider 
the  purposes  of  such  classification  it  cannot  be 
held  that  there  is  anything  arbitrary  or  unjust 
therein."  Phcenix  Ins.  Co.  v.  Welch,  29  Kan. 
672. 

So  in  Home  Ins.  Co.  v.  Swigert,  104  111. 
668,  the  court  said:  "  It  does  not  legally  or 
logically  follow  that  all  such  companies  are, 
for  the  purpose  of  assessment  or  taxation,  to 
be  deemed  of  the  same  class,  within  the 
meaning  of  the  section  of  the  constitution 
above  cited,  for  it  is  hardly  necessary  to  re- 
mark there  may  well  be  one  or  more  attributes 
or  characteristic  marks  common  to  several 
classes,  and  yet  each  class,  for  some  purposes, 
be  quite  distinct  from  the  other.  The  framers 
of  the  constitution  having  failed  to  classify  in- 
surance companies  for  these  purposes,  the 
power  to  do  so  rests  exclusively  with  the  legis- 
lature, *  *  *  and  we  can  perceive  no  good 
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(2)  Construction  and  Operation  of  Statutes.  —  The  statutes  under  considera- 
tion are  to  be  strictly  construed,1  and  before  they  will  be  enforced  against  a 
foreign  corporation  on  the  ground  of  alleged  restrictions  in  the  statutes  of  the 
state  creating  it,  it  must  be  clearly  shown  that  those  statutes  would  have  the 
restrictive  effect  claimed.2  As  regards  the  time  when  the  contingency  named 
in  the  statutes  arises,  the  decisions  are  not  strictly  in  harmony.  But  this  is 
probably  due  to  the  difference  in  the  wording  of  the  statutes.  In  one  state  it 
has  been  held  that  to  make  the  statute  operative  there  must  at  least  be  a 
domestic  corporation  in  existence  similar  in  character  to  the  foreign  corpora- 
tion, which  domestic  corporation  would,  by  the  laws  of  the  foreign  state,  be 
precluded  from  transacting  business  in  that  state  or  be  subjected  to  burdens 
not  imposed  by  the  domestic  laws  on  the  foreign  corporation.3  In  other 
states  it  has  been  held  that  the  contingency  named  is  not  that  the  foreign 
state  is  in  fact  imposing  the  extra  burdens  upon  a  domestic  corporation,  but 
that  the  laws  of  that  state  provide  for  such  extra  burdens;  that  the  existence 
of  the  foreign  law  of  itself  puts  its  prohibition  in  force  in  the  domestic  state.4 
In  the  notes  hereto  are  set  out  some  decisions  which  will  serve  to  show  the 
practical  application  of  the  statutes  in  question.5 


reason,  nor  has  any  been  suggested,  why  a 
classification  of  these  companies  may  not  well 
be  based,  as  it  has  been,  upon  the  legislative 
policy  of  their  respective  states  towards  our 
own  companies  doing  business  there." 

1.  Strict  Construction  the  Rule.  —  State  v.  Fi- 
delity, etc.,  Ins.  Co.,  49  Ohio  St.  440;  Griesa 
v.  Massachusetts  Ben.  Assoc.,  (Supreme  Ct.)  15 
N.  Y.  Supp.  71,  affirmed  133  N.  Y.  619. 

2.  Necessity  of  Showing  Effect  of  Foreign  Stat- 
utes. —  People  v.  Fidelity,  etc.,  Co.,  153  111. 
25;  State  v.  Fidelity,  etc.,  Ins.  Co.,  39  Minn. 
533. 

Instance.  —  Thus,  in  a  quo  warranto  pro- 
ceeding to  try  the  right  of  a  New  York  corpo- 
ration to  do  business  in  Iowa,  the  proceeding 
being  based  on  the  contention  that  the  laws  of 
Ne.v  York  would  exclude  an  Iowa  corporation 
of  the  same  kind  from  doing  business  in  New 
York,  the  court  held  that  as  the  proper  effect 
of  the  New  York  statutes  was  doubtful  and 
the  manner  of  their  practical  administration 
undisclosed,  a  judgment  of  ouster  against  the 
respondent  should  be  refused.  State  v.  Fidel- 
ity, etc.,  Ins.  Co.,  39  Minn.  538. 

3.  When  Contingency  Named  in  Statute  Arises. 
—  State  T.  Fidelity,  etc.,  Ins.  Co.,  49  Ohio  St. 
440,  construing  a  statute  which  provided  that 
"  when,    by    the   laws   of   any   other  state, 

*  *  *  any  *  *  *  prohibitions  are  im- 
posed on  insurance  companies  of  this  state, 
doing  business  in  such  state,  *  *  *  so 
long  as  such  laws  continue  in  force  the  same 

*  *  *  prohibitions,  of  whatever  kind,  shall 
be  imposed  upon  all  insurance  companies  of 
such  other  state  *  *  *  doing  business 
within  this  state,"  and  distinguishing  State  v. 
Fidelity,  etc.,  Co.,  77  Iowa  649,  cited  in  the 
next  note  infra. 

4.  Phoenix  Ins.  Co.  v.  Welch,  29  Kan.  672, 
construing  a  statute  (now  Gen.  Stat.  Kan., 
1897,  c.  74,  §  29)  which  provided  that  "  when- 
ever the    *    *    *    laws  of  any  other  state 

*  *  *  shall  require  of  insurance  companies 
organized  under  the  laws  of  this  state,  apply- 
ing to  do  business  by  agencies  in  such  other 
state,  *  *  *  an  y  deposit  of  security  in  "-uch 
state  for  the  protection  of  policy  holders 
therein,    *    *    *    or  any  payment  for  taxes. 
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#  #  *  greater  than  the  amount  required  for 
such  purposes  from  insurance  companies  of 
other  states  by  the  then  existing  laws  of  this 
state,  then,  and  in  every  such  case,  all  com- 
panies of  such  states  *  *  *  establishing 
agencies  in  this  state  shall  make  the  same  de- 
posit; "  State  v.  Fidelity,  etc.,  Co.,  77  Iowa 
649,  construing  a  statute  which  provided  that 
"  when,  by  the  laws  of  any  other  state,  any 

*  *  *  prohibitions  are  imposed,  or  would 
be  imposed,  on  insurance  companies  of  this 
state  doing,  or  that  might  seek  to  do,  business 
in  such  other  state,  *  *  *  so  long  as  such 
laws  continue  in  force  the  same  *  *  * 
prohibitions,  of  whatever  kind,  shall  be  im- 
posed upon  all  insurance  companies  of  such 
other  state  doing  business  within  this  state." 

Distinction  Between  "  Obligations  "  and  "  Pro- 
hibitions." —  A  New  York  statute  provides 
that  where  any  other  state  shall  impose  any 
obligations  upon  such  corporations  of  New 
York  doing  business  in  such  other  state,  the 
like  obligations  are  thereby  imposed  upon 
similar  corporations  of  such  other  state  trans- 
acting business  in  New  York.  A  statute  of 
Massachusetts  provides  that  no  corporation 
doing  business  under  its  provisions  shall  issue 
a  certificate  or  policy  upon  the  life  of  any  per- 
son over  sixty  years  old.  It  was  held  that  the 
New  York  statute  did  not  prohibit  a  Massa- 
chusetts corporation  doing  business  in  New 
York  from  insuring  any  person  over  sixty 
years  old.  The  court  distinguished  between 
obligations  and  prohibitions,  saying:  "  It  is 
obligations,  and  not  prohibitions,  which  the 
retaliatory  enactment  of  New  York  imposes 
upon  the  corporations  of  other  stales  doing 
business  here.  *  *  *  The  provision  of  the 
statute  referred  to  is  evidently  one  to  be 
strictly  construed,  and  when  so  construed  the 
term  '  obligation  '  will  not  be  held  to  include 
a  limitation  upon  the  powers  of  the  corpora- 
tions referred  to."  Griesa  v.  Massachusetts 
Ben.  Assoc.,  (Supreme  Ct.)  15  N.  Y.  Supp.  71, 
affirmed  133  N.  Y.  619. 

5.  Practical  Application  of  Statutes  Illustrated. 
—  Under  the  A'e-w  York  statutes  the  insurance 
commissioner  is  vested  with  the  discretion  of 
excluding  foreign  insurance  companies  from 
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c.  Statutes  Requiring  Agreement  Not  to  Remove  Causes  to 
Federal  COURTS.  —  In  a  number  of  states  statutes  have  been  enacted  mak- 
ing the  right  of  foreign  corporations  to  do  business  in  such  states  conditional 
on^  their  agreement  not  to  remove  suits  in  which  they  are  parties  from  the 
state  to  the  federal  courts.  These  statutes  have  been  almost  uniformly 
declared  unconstitutional  and  void,1  on  the  ground  that  every  citizen  is 
entitled  to  resort  to  all  the  courts  of  the  country  and  to  invoke  the  protection 
which  all  the  laws  or  all  those  courts  may  afford  him,*  and  agreements  in 
advance  to  oust  the  courts  of  jurisdiction  conferred  by  law  are  illegal  and 
void.3  Notwithstanding  the  invalidity  of  these  statutes,  a  cancellation  and 
revocation  of  a  foreign  company's  license  and  authority  to  do  business  in  the 
state  for  breach  of  such  an  agreement  is  a  valid  exercise  of  the  power  of  the 
state  to  exclude  foreign  corporations  for  any  reason  whatever;4  and  it  is 


the  state  whenever  in  his  judgment  refusal  to 
admit  them  shall  promote  the  best  interests  of 
the  people  of  the  state.  The  Maryland  stat- 
utes relating  to  insurance  do  not  vest  their 
commissioner  with  such  discretion,  but  the  re- 
taliatory statute  of  that  state  provides  that 
when  under  the  laws  of  any  other  state  any 
taxes,  fines,  or  penalties,  or  other  obligations 
or  prohibitions,  are  imposed  upon  insurance 
companies  incorporated  under  the  laws  of 
Maryland  greater  than  those  imposed  by  the 
laws  of  Maryland,  the  same  shall  be  enforced 
upon  companies  of  such  state  doing  business 
in  Maryland  instead  of  those  prescribed  by  the 
laws  of  this  state.  It  having  been  shown  that 
a  Maryland  insurance  company  had  been  arbi- 
trarily excluded  from  doing  business  in  New 
York,  the  Maryland  court  upheld  the  action 
of  its  insurance  commissioner  in  excluding  a 
similar  New  York  corporation  from  doing 
business  in  Maryland,  on  the  principle  that 
when  the  New  York  statute  imposes  an  obliga- 
tion or  prohibition  not  found  in  the  Maryland 
statute,  that  obligation  or  prohibition  must  be 
treated  as  if  found  in  so  many  words  in  the 
Maryland  statute  and  should  be  enforced  ac- 
cordingly. Talbott  v.  Fidelity,  etc.,  Co.,  74 
Md.  536. 

In  New  Hampshire  a  contract  of  insurance 
on  property  situated  in  New  Hampshire  was 
made  with  a  party  resident  in  that  state  by  a 
Massachusetts  insurance  company  which  had 
not  complied  in  New  Hampshire  with  the 
obligations  and  requirements  imposed  by  the 
laws  of  Massac husetls  upon  the  like  corporations 
chartered  by  New  Hampshire  laws  and  acting 
in  Massachusetts.  The  court  held  that  such 
contract  was  not  valid  in  New  Hampshire  and 
that  an  action  on  the  premium  note  could  not 
be  sustained.  Haverhill  Ins.  Co.  v.  Prescott, 
42  N.  H.  547. 

In  Ohio  the  general  statutes  relating  to 
taxation  require  foreign  corporations  to  pay  a 
specified  tax  on  the  amount  of  their  gross  re- 
ceipts. The  retaliatory  statute  provides  that 
when  by  the  laws  of  any  other  state  any  taxes 
are  imposed  upon  insurance  companies  of 
Ohio  doing  business  in  such  state  the  same 
obligations  shall  be  imposed  upon  insurance 
companies  of  such  other  state  doing  business 
in  Ohio.  It  being  shown  that  the  law  of  the 
state  where  a  certain  foreign  corporation  was 
organized  taxed  Ohio  corporations  doing  busi- 
ness there  at  a  rate  higher  than  foreign  corpo- 
rations are  taxed  under  the    Ohio  statutes 


relating  to  taxation,  the  court  held  that  the 
superintendent  of  insurance  was  authorized  to 
collect  from  such  foreign  company,  in  addition 
to  such  tax  on  the  gross  receipts,  such  sum  as 
would  be  sufficient  to  make  a  total  equal  to 
the  amount  that  would  be  realized  were  the 
rule  of  taxation  of  the  state  under  whose  laws 
the  foreign  company  was  organized  applied  to 
such  company's  business  transacted  in  Ohio, 
but  no  more.  State  v.  Reinmund,  45  Ohio  St. 
214. 

1.  Constitutionality  of  Statutes  Prohibiting 
Removal  of  Cause  to  Federal  Courts.  ■ —  Doyle  v. 
Continental  Ins.  Co.,  94  U.  S.  535;  Home  Ins. 
Co.  v.  Morse,  20  Wall.  (U.  S.)  445,  reversing  30 
Wis.  496;  Barrow  Steamship  Co.  v.  Kane,  170 
U.  S.  in;  Southern  Pac.  Co.  v.  Denton,  146 
U.  S.  202;  Metropolitan  L.  Ins.  Co.  v.  Harper, 
3  Hughes  (U.  S.)  260;  Railway  Pass.  Aisur. 
Co.  v.  Pierce,  27  Ohio  St.  155;  Baltimore,  etc., 
R.  Co.  v.  Cary,  2S  Ohio  St.  208;  Texas  Land, 
etc.,  Co.  v.  Worsham,  76  Tex.  556.  Contra, 
Goodrel  v.  Kreichbaum,  70  Iowa  362;  New 
York  L.  Ins.  Co.  v.  Best,  23  Ohio  St.  105  [sub- 
sequently overruled  by  Railway  Pass.  Assur. 
Co.  v.  Pierce,  27  Ohio  St.  155];  Home  Ins.  Co. 
v.  Davis,  29  Mich.  238. 

2.  Reason  for  Holding  Statutes  Unconstitutional. 
—  Home  Ins.  Co.  v.  Morse,  20  Wall.  (U.  S.)  445. 

3.  Barron  v.  Burnside,  121  U.  S.  186. 
Right  to  Waive  Jurisdiction.  —  A  party  may 

omit  to  exercise  his  right  to  remove  his  suit  to 
a  federal  tribunal  as  often  as  he  sees  fit,  and 
in  each  recurring  case,  and  in  this  aspect  any 
citizen  may,  no  doubt,  waive  the  rights  to 
which  he  may  be  entitled.  Home  Ins.  Co.  v. 
Morse,  20  Wall.  (U.  S.)  445. 

4.  States  May  Revoke  License  for  Breach  of 
Agreement.  —  Doyle  v.  Continental  Ins.  Co.,  94 
U.  S.  535,  in  which  case  the  court  said:  "  This 
is  justifiable,  because  the  complainant  has  no 
constitutional  right  to  do  business  in  that 
state;  that  state  has  authority  at  any  time  to 
declare  that  it  shall  not  transact  business 
there."  And  in  the  same  opinion  it  was  also 
said:  "  The  argument  that  the  revocation  in 
question  is  made  for  an  unconstitutional  rea- 
son cannot  be  sustained.  The  suggestion 
confounds  an  act  with  an  emotion  or  a  mental 
proceeding,  which  is  not  the  subject  of  inquiry 
in  determining  the  validity  of  a  statute.  An 
unconstitutional  reason  or  intention  is  an  im- 
practicable suggestion,  which  cannot  be  ap- 
plied to  the  affairs  of  life.  If  the  act  done  by 
the  state  is  legal,  is  not  in  violation  of  the 
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immaterial  whether  the  suit  was  brought  by  a  citizen  of  the  domestic  state  or 
of  some  other  state.1 

/.  Statutes  Requiring  Preferences  of  Resident  Creditors  in 
Distribution  of  Assets.  —  A  statute  which  provides,  as  one  of  the  condi- 
tions on  which  a  foreign  corporation  may  do  business  in  the  domestic  state, 
that  creditors  who  are  residents  of  that  state  shall  have  a  priority  in  the  dis- 
tribution of  assets  over  nonresident  simple-contract  creditors,  is  in  violation  of 
the  constitutional  provision  that  "  the  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  in  the  several  states."  2  The  word 
residents"  in  the  statute  must  be  construed  to  mean  "  creditors,"  and 
when  the  general  property  and  assets  of  a  private  corporation  lawfully  doing 
business  in  a  state  are  in  course  of  administration  by  the  courts  of  such  state, 
creditors  who  are  citizens  of  other  states  are  entitled  under  the  provision  men- 
tioned to  stand  upon  the  same  plane  with  creditors  of  like  class  who  are  citi- 
zens of  such  state,  and  cannot  be  denied  equality  of  rights  simply  because 
they  do  not  reside  in  that  state  but  are  citizens  of  other  states.3 

g.  Other  Statutes  Imposing  Restrictions  on  Right  to  Do  Busi- 
ness. —  In  addition  to  the  provisions  already  enumerated  there  are  many 
others,  one  or  more  of  which  are  in  force  in  all  the  states.  These  statutes 
require  foreign  corporations,  before  doing  business,  to  obtain  a  license  and 
a  certificate  authorizing  them  to  do  business,  to  disclose  the  nature  and 
objects  of  the  corporation,  to  submit  its  affairs  to  examination  in  order  to  test 
its  financial  soundness,  to  deposit  funds  with  the  state  officers,  to  make  con- 
tracts in  writing,  to  file  evidence  of  the  authority  of  their  agents  to  make 
contracts,  to  incorporate  under  the  laws  of  the  domestic  state,  etc.  The 
limitations  of  space  make  it  impracticable  to  set  out  at  length  these  various 
provisions;  and  it  would  serve  no  good  purpose  to  do  so,  because  of  the  vari- 
ous changes  which  are  made  in  them  from  time  to  time.4 

3.  Right  to  Compel  Issuance  of  License  on  Complying  with  Statutes.  —  As 
already  shown,  a  foreign  corporation  is  usually  required  to  obtain  a  certificate 
or  license  from  some  designated  officer  of  the  domestic  state  before  doing 
business  therein,  and  the  granting  of  this  license  or  certificate  is  conditional 
on  the  performance  of  certain  acts  prescribed  by  the  statutes  regulating  the 
admission  of  foreign  corporations  to  do  business.  According  to  one  decision 
the  officer  who  issues  such  certificate  or  license  acts  in  a  judicial  capacity, 
and  his  refusal  to  issue  a  license  or  certificate  is  not  reviewable.5  The  major- 
ity of  decisions  hold,  however,  that  the  officer  acts  merely  in  a  ministerial 
capacity  unless  a  statute  provides  otherwise  either  expressly  or  by  clear  impli- 
cation,6 and  that  he  has  no  arbitrary  right  to  refuse  to  issue  a  license  or  cer- 
tificate to  do  business,  and  the  refusal  to  do  so  may  be  reviewed  on  a  proceed- 
ing by  mandamus  to  compel  the  issuance  of  the  license  or  certificate.7  The 
corporation  is  not,  however,  entitled  to  the  certificate  until  it  has  complied 
with  all  the  conditions  upon  which  the  right  to  a  certificate  depends,  and  the 

2.  Blake  v.  McClung,  172  U.  S.  239. 

3.  Blake  v.  McClung,  172  U.  S.  239. 

4.  Other  Statutes  Imposing  Restrictions.  —  See 
the  statutes  of  the  different  states  relating  to 
foreign  corporations. 

5.  Compelling  Issuance  of  Certificate  or  License. 

—  Matter  of  Hartford  L.,  etc.,  Ins.  Co.,  63 
How.  Pr.  (N.  Y.  Supreme  Cl.)  54. 

6.  Officer  Granting  Acts  in  Ministerial  Capacity. 

—  Dwelling-House  Ins.  Co.  v.  Wilder,  40  Kan. 
561. 

7.  Refusal  of  Officer  Reviewable  on  Mandamus. 

—  Kansas  Home  Ins.  Co.  v.  Wilder.  43  Kan. 
731;  State  v.  Benton,  25  Neb.  834;  State  v. 
Root,  83  Wis.  667;  Isle  Royale  Land  Corp.  v. 
Osmun,  76  Mich.  162. 
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Constitution  or  laws  of  the  United  States,  it  is 
quite  our.  of  the  power  of  any  court  to  inquire 
what  was  the  intention  of  those  who  enacted 
the  law." 

Effect  of  Removal  on  Right  to  Maintain  Suit  in 
State  Courts.  —  Although  the  commencement 
of  suit  in  the  federal  court  by  a  foreign  corpo- 
ration is  prohibited  by  a  statute  which  forbids 
foreign  corporations  doing  business  in  the  state 
from  commencing  suits  and  removing  them  to 
the  federal  courts,  this  does  not  affect  the  right 
of  a  corporation  to  maintain  an  action  in  the 
state  court  irrespective  of  the  question  as  to 
the  constitutionality  of  such  statute.  North- 
western Mut.  L.  Ins.  Co.  v.  Brown, 36  Minn.  108. 

1.  People  v.  Pavey,  151  111.  101. 
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action  of  the  officer  will  not  be  controlled  by  mandamus  unless  it  be  clear  that 
there  is  a  wilful  disregard  of  duty.1 

4.  What  Constitutes  Doing  Business  in  This  Connection  —  a.  Acts  Held  Not 
to  Constitute  Doing  Business  —  (i)  Institution  and  Prosecution  of  Actions. 

 As  already  shown  in  preceding  subdivisions  of  this  section,  the  statutes  and 

constitutional  provisions  of  most  states  prescribe  certain  rules  and_  regulations 
with  which  foreign  corporations  must  comply  before  doing  business  within 
the  states.  In  construing  these  statutes  there  has  been  some_  difficulty  in 
determining  what  constitutes  doing  or  carrying  on  business  within  the  mean- 
ing of  the  prohibitions  therein  contained.  It  seems  to  be  well  settled,  how- 
ever, that  the  institution  and  prosecution  of  actions  does  not  constitute  doing 
or  carrying  on  business.*  . 

(2)  Single  Acts  of  Business.  —  So,  also,  the  doing  of  a  single  act  of  busi- 
ness in  the  domestic  state  by  a  foreign  corporation  does  not  constitute  the 
doing  or  carrying  on  of  business  within  the  meaning  of  the  statutory  and  con- 
stitutional provisions.3 


1.  Compliance  with  Statutes  Necessary  Before 
Obtaining  Certificate.  —  State  v.  Benton,  25  Neb. 
834- 

2.  Prosecution  of  Actions  —  United  States.  — 
American  L.  &  T.  Co.  v.  East,  etc.,  R.  Co., 
37  Fed.  Rep.  245;  Orange  Nat.  Bank  v.  Traver, 
7  Savvy.  (U.  S.;  210. 

Alabama.  —  Cook  v.  Rome  Brick  Co.,  98 
Ala.  409;  Sullivan  v.  Sullivan  Timber  Co.,  103 
Ala.  371;  Ginn  v.  New  England  Mortg. 
Security  Co.,  92  Ala,  135;  Christian  v.  Ameri- 
can Freehold  Land  Mortg.  Co.,  89  Ala.  198. 

Arkansas.  —  White  River  Lumber  Co.  v. 
Southwestern  Imp.  Assoc.,  55  Ark.  625;  St. 
Louis,  etc.,  R.  Co.  v.  Philadelphia  F.  Assoc., 
60  Ark.  330. 

Colorado.  —  Utley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369;  Gates  Iron  Works  v. 
Cohen,  7  Colo.  App.  341. 

Dakota. — American  Button  Hole,  etc.,  Co. 
v.  Moore,  2  Dakota  280. 

Illinois.  —  Mandel  v.  Swan  Land,  etc.,  Co., 
154  111.  177,  45  Am.  Si.  Rep.  124,  affirming  51 
111.  App.  204. 

Indiana.  — Smith  v.  Little,  67  Ind.  549. 

Montana.  —  Powder  River  Cattle  Co.  v. 
Custer  County,  9  Mont.  145. 

New  Hampshire. — Connecticut  River  Mut. 
F.  Ins.  Co.  v.  Way,  62  N.  H.  622. 

New  Mexico.  —  Probst  v.  Board  of  Domestic 
Missions,  etc.,  3  N.  Mex.  237. 

New  York.  —  American  Typefounders  Co. 
v.  Conner,  6  Misc.  Rep.  (N.  Y.  C.  PI.)  391. 

Texas.  —  Reed  v.  Walker,  2  Tex.  Civ.  App. 
92;  Texas  Land,  etc.,  Co.  v.  Worsham,  76 
Tex.  556. 

Utah.  —  George  R.  Barse  Live  Stock  Co.  v. 
Ran§e  Valley  Cattle  Co.,  16  Utah  59. 

Instances.  —  Thus  it  has  been  held  that  the 
following  actions  are  not  within  the  prohibition 
mentioned  by  the  statutes: 

A  bill  in  equity  by  a  foreign  corporation  to 
have  a  loan  evidenced  by  notes  secured  by  a 
mortgage  declared  a  lien  on  land.  Christian 
v.  American  Freehold  Land  Mortg.  Co.,  89 
Ala.  198. 

An  action  to  recover  damages  for  the  loss  of 
goods  by  fire.  St.  Louis,  etc.,  R.  Co.  v.  Phila- 
delphia F.  Assoc.,  60  Ark.  325. 

An  action  by  a  fire-insurance  company  to  be 
subrogated  to  the  insured's  right  of  action 
against   the    person   causing   the  loss.  St. 


Louis,  etc.,  R.  Co.  v.  Philadelphia  F.  Assoc., 
55  Ark.  163. 

The  filing  of  a  petition  in  intervention. 
Gates  Iron  Works  v.  Cohen,  7  Colo.  App.  341. 

A  suit  to  enforce  a  call  made  on  the  stock  of 
a  foreign  corporation  in  the  state  of  its  organ- 
ization. Mandel  v.  Swan  Land,  etc.,  Co.,  154 
111.  177,  45  Am.  St.  Rep.  124  {affirming  51  111. 
App.  204). 

A  suit  by  a  foreign  corporation  to  secure  its 
rights  in  the  stock  of  a  domestic  company  held 
as  collateral  security  and  transferred  in  fraud 
of  the  rights  of  the  claimant.  George  R.  Barse 
Live  Stock  Co.  v.  Range  Valley  Cattle  Co.,  16 
Utah  59. 

A  bill  in  equity  foreclosing  a  mortgage. 
Ginn  v.  New  England  Mortg.  Security  Co.,  92 
Ala.  135. 

A  suit  by  a  foreign  corporation  which  has 
taken  a  mortgage  on  land  and  subsequently 
bought  the  land  under  the  mortgage  to  enjoin 
the  mortgagor  from  selling  the  land  under  a 
claim  adverse  to  the  mortgagee.  Texas  Land, 
etc.,  Co.  v.  Worsham,  76  Tex.  556. 

A  suit  to  subject  a  wife's  separate  property 
to  the  payment  of  notes  executed  jointly  by 
husband  and  wife,  the  husband  being  insolv- 
ent. Orange  Nat.  Bank  v.  Traver,  7  Sawy. 
(U-  S.)2io.  . 

A  suit  to  enforce  a  mechanic  s  lien.  Cook 
v.  Rome  Brick  Co.,  98  Ala.  409. 

3.  Doing  Single  Act  of  Business  —  United 
States.  —  Cooper  Mfg.  Co.  v.  Ferguson,  113  U. 
S.  727;  St.  Louis  Wire  Mill  Co.  v.  Consolidated 
Barb-Wire  Co.,  32  Fed.  Rep.  802;  Gilchrist  v. 
Helena,  etc.,  R.  Co.,  47  Fed.  Rep.  593. 
Alabama.  —  Jackson  v.  State,  50  Ala.  141. 
Arizona.  —  Babbitt  v.  Field,  (Arizona  1898) 
52  Pac.  Rep.  775. 

Colorado.  —  Gates  Iron  Works  v.  Cohen,  7 
Colo.  App.  341;  Colorado  Iron  Works  v.  Sierra 
Grande  Min.  Co.,  15  Colo.  499.  22  Am-  St- 
Rep.  433. 

Illinois.  —  Galveston  City  R.  Co.  v.  Hook, 

40  111.  App.  547-  IT     .      _  . 

Missouri.  —  Pierce  Steam  Heating  Co.  v.  A. 
Siegel  Gas  Fixture  Co.,  60  Mo.  App.  148. 

New  York.  —  Potter  v.  Ithaca  Bank,  5  Hill 
(N.  YO490;  Suydam  v.  Morris  Canal,  etc.,  Co., 
6  Hill  (N.  Y.)  217;  National  Knitting  Co.  v. 
Bronner,  20  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
125. 
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(3)  Sales  of  Merchandise  by  Commercial  Corporations.  -  In  regard  to  sales 
by  oreign  corporations  m  the  domestic  state,  the  following  rulirS  have  been 
made:  The  constitutional  and  statutory  provisions  are  not  violated  by  a  sale 
Of  goods  to  citizens  of  the  domestic  state  by  a  foreign  corpo  a  on  through 
traveling  salesmen  on  orders  approved  at  the  home  office,'  Sr  by  a  si  foment 
of  goods  by  a  .ore.gn  corporation  into  the  domestic  state- on  a  or  S 
outside  of  the  state  »  or  by  a  sale  of  goods  in  the  domestic  state  by  a  o 
corporation  through  its  itinerant  salesmen,*  or  by  a  shipment  of  goods  b?a 
foreign  corporation  to  a  citizen  of  the  domestic  stL  on  Tu    oli  it'ed  o  der  * 


Pennsylvania.  —  New  Jersey  Steel  Tube  Co. 
v.  Riehl,  g  Pa.  Super.  Cl.  Rep.  220. 

The  obvious  construction  of  the  constitu- 
tional or  statutory  provisions  is  tliat  no  foreign 
corporation  shall  begin  any  business  in  the 
state  for  the  purpose  of  pursuing  or  carrying 
it  on,  until  it  has  filed  a  certificate  designating 
the  principal  place  where  the  business  of  the 
corporation  is  to  be  carried  on  in  the  state  and 
having  an  authorized  agent  residing  at'such 
principal  place  of  business  on  whom  process 
may  be  served.  To  require  such  a  certificate 
as  a  prerequisite  to  thedoing  of  asingle  act  of 
business  when  there  was  no  purpose  to  do  any 
other  business  or  have  a  place  of  business  in 
the  state  would  be  unreasonable  and  incongru- 
ous. Cooper  Mfg.  Co.  v.  Ferguson  113  U  S 
727. 

Instances.  —  A  single  sale  of  machinery  with- 
in the  state  by  a  foreign  corporation  does  not 
consul  ute  doing  business  within  the  meaning 
of  the  statute.  Gates  Iron  Works  v.  Cohen  7 
Colo.  App.  341;  Colorado  Iron-Works  v  Sierra 
Grande  Min.  Co.,  15  Colo.  499,  22  Am  St 
Rep.  433. 

Nevertheless,  it  has  been  held  that  the  pur- 
chase of  machinery  within  the  state  by  a 
foreign  corporation  renders  it  amenable  to  the 
jurisdiction  of  the  courts  of  the  domestic  state 
so  far  as  the  enforcement  of  the  purchase  price 
is  concerned,  if  jurisdiction  can  be  obtained  as 
provided  by  the  laws  of  the  state.  Colorado 
Iron-Works  v.  Sierra  Grande  Min.  Co  i<; 
Colo.  499,  22  Am.  St.  Rep.  433. 

A  merely  casual  offer  by  the  president  of  a 
foreign  corporation,  while  temporarily  sojourn- 
ing in  the  domestic  state,  to  receive  a  proposi- 
tion relating  to  the  business  of  his  company,  is 
not  the  transaction  of  business  by  an  agent'in 
such  sense  as  authorizes  the  conclusion  that 
the  company  is  transacting  business  in  the 
state.  Galveston  City  R.  Co.  v.  Hook,  40  111 
App.  547- 

A  single  loan  made  in  good  faith  by  a  foreign 
banking  company  which  has  an  office  for  ex- 
change business  in  the  state  is  not  a  violation 
of  a  statute  prohibiting  the  keeping  of  an  office 
of  discount  and  deposit.  Suydam  v.  Morris 
Canal,  etc.,  Co.,  6  Hill  (N.  Y.)  217. 

The  single  act  of  examining  one  house  in 
the  domestic  state  with  a  view  to  its  insurance 
is  not  doing  an  insurance  business  within  a 
statute  requiring  foreign  insurance  companies 
to  take  out  license  before  doing  business 
Jackson  v.  State,  50  Ala.  141. 

So  a  foreign  company  whose  agent  comes 
into  the  state  to  settle  an  account  arising  on  a 
sale  of  goods  is  not  doing  business  within  the 
state.  New  Jersey  Steel  Tube  Co.  v.  Riehl,  q 
Pa.  Super.  Cl.  Rep.  220. 

Occasional  Acts  of  Business.  —  It  has  been  held 
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that  the  doing  of  an  occasional  act  of  business 
within  a  domestic  state  does  not  constitute  the 
doing  business  within  the  provisions  of  the 
statute  relating  to  the  registration  of  foreign 
corporations.  Blakeslee  Mfg.  Co.  v.  Hilton, 
i»  Pa.  Co.  Ct.  Rep.  553. 

1.  Sales  on  Orders  Approved  at  Home  Office  — 
American  Broom,  etc.,  Co.  v.  Addickes,  10 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  36,  in  which 
case  it  wasjheld  that  orders  for  goods  taken  by 
a  traveling  salesman  in  the  employ  of  a  foreign 
corporation  do  not  constitute  the  contract'itself, 
and  that  the  contract  has  existence  only  from 
the  time  of  the  confirmation  of  the  order- 
National  Knitting  Co.  v.  Bronner.  20  Misc' 
Rep.  (N    Y.    Supreme  Ct.)  125;  Tallapoosa 
Lumber  Co.  v.  Holbert,  5  N.  Y.  App.  Div  559 
wherein  it  was  held  that  such  sales  were  not 
in  violation  of  a  statute  requiring  foreign  cor- 
porationsto  obtain  a  certificate  of  authority  to 
do  business  in  New  York;   Murphy  Varnish 
Co .  v.  Connell,  10  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  553,  holding  that  such  sales  were  not  in 
violation  of  a  statute  providing  that  no  foreign 
stock  corporation  doing  business  in  the  do- 
mestic stale  without  a  certificate  of  authority 
shall  maintain  any  action  in  such  state  upon 
any  contract  made  by  it  in  the  state  until  it 
shall  have  procured  such  certificate. 

2.  On  Orders  Outside  of  Domestic  State.  —  Nov- 
elty Mfg.  Co.  v.  Connell,  88  Hun  (N  Y) 
254. 

3.  Sales  through  Itinerant  Salesmen.  —  M  I 

Wilcox  Cordage,  etc.,  Co.  v.  Mosher,  114  Mich! 
64;  Coit  v.  Sutton,  102  Mich.  324;  Maxwell  v 
Edens,  65  Mo.  App.  439;  Ware  v.  Hamilton- 
Brown  Shoe  Co.,  92  Ala.  145;  Toledo  Com- 
mercial Co.  v.  Glen  Mfg.  Co.,  55  Ohio  St.  217- 
Davis,  etc.,  Bldg.,  etc.,  Co.  v.  Dix,  64  Fed.' 
Rep.  406;  Blakeslee  Mfg.  Co.  v.  Hilton,  5  Pa. 
Super.^Ct.  Rep.  184,  in  which  case  it  was 
said:   "  The  words  '  doing  any  business,"  as 
used  in  the  act,  should  not  be  construed  to 
mean  taking  orders  or  making  sales  bv  sample 
by  agents  coming  into  our  state  from  another 
for  that  purpose.    To  hold  otherwise  would 
make  the  act  offend  against  the  Constitution 
of  the  United  States  as  imposing  unlawful  re- 
strictions  on    interstate  commerce.    *    *  * 
A  corporation  of  one  slate  may  send  its  agents 
to  another  to  solicit  orders  for  its  goods  or  con- 
tract for  the  sale  thereof,  without  being  em- 
barrassed or  obstructed  by  state  requirements 
as  to  taking  out  licenses,  filing  certificates, 
establishing  resident  agencies,  or  like  trouble- 
some   or    expensive    conditions."  Contra, 
Goulds  Mfg.  Co.  of  New  York,  14  Pa.  Co.  Ct. 
Rep.  179. 

4.  Sales  on  Unsolicited  Order.  —  H.  Zuberbier  • 

Co.  v.  Harris,  (Tex.  Civ.  App.  1S96)  35  S.  W. 
Rep.  403. 
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or  bv  the  placing  by  a  foreign  corporation  of  its  products  in  the  hands  of  local 
merchants  in  the  domestic  state  to  be  sold  on  commission,1  or  by  a  consign- 
ment of  goods  by  a  foreign  corporation  to  factors  in  the  domestic  state  to  be 
sold  by  the  factors  and  the  proceeds  collected  and  accounted  for  by  them,2  or 
by  a  contract  by  a  foreign  corporation  with  a  citizen  of  the  domestic  state  to 
furnish,  deliver,  and  set  up  for  him  within  the  domestic  state  certain  machin- 
ery, and  an  acceptance  in  payment  therefor  of  the  purchaser's  notes  secured 
by  mortgage  on  real  estate  situated  within  the  state.3  In  all  the  cases  enu- 
merated^ may  be  stated  without  fear  of  contradiction  that  even  if  it  be  con- 
ceded that  these  statutes  were  applicable  to  foreign  corporations,  they  would 
still  be  inoperative  as  being  in  violation  of  the  Interstate  Commerce  Act.* 
While  it  is  true  that  states  may,  as  a  general  rule,  impose  conditions  upon  the 
rights  of  foreign  corporations  to  do  business  within  their  limits,  yet  this  power 
is&restricted,  at  least  to  the  extent  that  these  regulations  must  not  conflict 
with  the  power  of  Congress  to  regulate  commerce.5  No  burden  can  be 
imposed  by  way  of  license  tax  upon  the  agents  or  traveling  men  soliciting 
orders  and  selling  goods  for  a  foreign  corporation,  even  though  the  same  tax 
is  imposed  on  domestic  corporations.  It  is  immaterial  that  the  statute  makes 
no  discrimination  between  those  who  represent  business  houses  out  of  the 
state  and  those  representing  like  houses  within  the  state.6 

(4)  Acts  in  Relation  to  Insurance.  —  As  regards  insurance,  it  has  been  held 
that  the  following  acts  do  not  constitute  doing  business  within  the  meaning  of 
the  statutes  and  constitutional  provisions  previously  referred  to:  The  taking 
of  subscriptions  to  the  stock  of  a  foreign  corporation  within  the  domestic 
state;7  the  issuing  of  policies  of  insurance  to  residents  of  the  domestic  state 
where  the  contract  of  insurance  is  made  and  the  policies  issued  in  another 
state;8  an  insurance  of  property  within  the  domestic  state  effected  by  corre- 
spondence between  the  assured,  a  resident  of  the  state,  and  the  home  office 

1  Sales  through  Local  Merchants  on  Commis-  7.  Taking  Subscriptions  to  Stock.  —  Bartlett  v. 

sion  —  Allen  v.  Tyson-Jones  Buggy  Co.,  91  Chouteau  Ins.  Co.,  18  Kan.  369;  Payson  v. 

Tex  22  in  which  case  it  was  held  that  this  Withers,  5  Biss.  (U.  S.)  269,  wherein  it  was 

was  not  in  violation  of  a  statute  requiring  a  said:  "  Conceding  that  a  state  would  have  the 

foreign  corporation  to  file  a  copy  of  its  articles  power  to  prevent  any  of  its  citizens  from  sub- 

and  obtain  a  permit  before  doing    business.  scribing,  within  its  own  limits,  to  the  stock 

Contra  Nonantum  Worsted  Co.,  15  Pa.  Co.  Ct.  of  a  corporation  of  another  state,  it  would  re- 

Rep  I25  quire  a  clear  and  explicit  declaration  that  such 

2.  Sales  through  Factors.  —  Bertha  Zinc,  etc.,  a  subscription  should  be  null  and  void  except 
Co  v  Clute  7  Misc.  Rep.  (N.  Y.  C.  PL)  123.  upon  compliance  with  certain  terms. 

3.  Agreement  to  Furnish  and  Set  Up  Machinery.  The  obtaining  of  subscriptions  was  an  act 
—  Milan  Milling,  etc.,  Co.  v.  Gorten,  93  Tenn.  preliminary  to  the  commencement  of  its  busi- 
500  ness." 

4  Violation    of   Interstate  Commerce  Act  —  8.  Issuing  Policies  on  Contracts  Made  Outside 

United  Stater  —  Robbins    v.  Shelby  County  of  State  —  United  States.  —  Marine  Ins.  Co.  v. 

Taxing   Dist.,  120   U.  S.  489;    Brennan  v.  St.  Louis,  etc.,   R.  Co.,  41  Fed.   Rep.  643; 

Titusville,  153  U.  S.  289;  Leloup  v.  Mobile,  Lamb  v.  Bowser,  7  Biss.  (U.  S.)  315. 

127  U    s'640-  Stoutenburgh  v.  Hennick,  129  Alabama.  —  Jackson  v.  State,  50  Ala.  141. 

U.S.  141;  Asher  v.  Texas,  128  U.S.  129;  Pen-  Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Phila- 

sacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  delphia  F.  Assoc.,  55  Ark.  163. 

U  S  j  Louisiana.  —  New  Orleans  v.  Rhenish  West- 

' Michigan.  —  Coit  v.  Sutton,  102  Mich.  324.  phalian  Lloyds,  31  La.  Ann.  781;  New  Orleans 

New  'York.  —  Murphv  Varnish  Co.  v.  Con-  v.  Virginia  F.  &  M.  Ins  Co.,  33  La.  Ann.  11 ; 

nell,  10  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  559.  State  v.  Williams,  46  La.  Ann.  922. 

Pennsylvania.  —  Blakeslee  Mfg.  Co.  v.  Hil-  Michigan.  —  Clay  F.  &  M.  Ins.  Co.  v.  Huron 

ton,  5  Pa.  Super.  Ct.  Rep.  184.  Salt,  etc.,  Mfg.  Co.,  31  Mich  346. 

Texas.  —  H.  Zuberbier  Co.  v.  Harris,  (Tex.  New  Jersey.  —  Columbia  F.  Ins.  Co.  v.  kin- 
Civ.  App.  1896)  35  S.  W.  Rep.  403;  Allen  v.  yon,  37  N.  J.  L.  33. 

Tyson-Jones  Buggy  Co.,  91  Tex.  22.  New  York.  —  Huntley  v.  Merrill,  32  Barb 

See  the  title  Interstate  Commerce.  (N.  Y.)  626;  People  v.  Imlay,  20  Barb.  (N.  Y.) 

5.  Limitation  of  Right  to  Restrict  Business  of  68.  Compare  Employers'  Liability  Assur. 
Foreign  Corporation.  —  Coit  v.  Sutton,  102  Mich.  Corp.  v.  Employers'  Liability  Ins.  Co.,  61 
324.    See  the  title  Interstate  Commerce.  Hun  (N.  Y.)  552. 

6.  Robbins  v.  Shelby  County  Taxing  Dist.,  Pennsylvania.  —  Western  Massachusetts 
120  U  S  489  See  the  title  Interstate  Com-  Mut.  F.  Ins.  Co.  v.  Girard  Point  Storage  Co., 
merge.  4i  W.  N.  C.  (Pa.)  472. 
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outside  the  stated    So  bSB  aS^t^b^SEE 

a  foreign  insurance  corporation  in  the  domestic  state  JlL  ,„  7 
policy,  this  could  not  be  regarded  as  doing  bustess  wkhin"  h  1,a  ?  ^  ""^ 
(5)  Mtscdlamcm.  -  The  following  acts  have  also  been  held  not  to  consti 
tute  doing  business  within  the  meaning  of  the  statutes  •    Spirit;™ J .a 
ng  subscriptions  for  a  newspaper  published  in  another  sffte  *  "L^WnToi 

of  the  domestic  state  secured  by  mortgage  on  land  in  that  state  where  the 
bond  secured  is  dated  and  made  payable  in  the  state  of  the  dom idl  o '  the 
corporate;*  the  taking  of  a  bond  and  mortgage  by  a  foreign   nsu  an^e 


Forwarding  Application  to  Home  Office  through 
Agent  in  Another  State.  —  Making  an  application 
for  life  insurance  by  an  agent  in  Washington 
territory,  and  forwarding  to  the  insurance 
company  in  Kansas,  which  alone  had  authority 
to  accept  or  reject  the  application,  and  where 
it  was  accepted,  and  the  policy  issued  thereon, 
is  not  "  doing  insurance  business  "  in  the  said 
territory,  within  the  meaning  of  the  statute 
thereof.    Hacheny  v.  Leary,  12  Oregon  40. 

So  where  an  application  for  insurance  was 
received  by  the  agent  in  Ohio  of  a  New  York 
corporation  together  with  the  premium  note 
of  the  applicant,  and  both  were  by  him  trans- 
mitted to  the  office  of  the  company  in  New  York 
where  they  were  received,  passed  upon,  and  ap- 
proved, and  from  which  office  a  policy  was  ex- 
ecuted and  transmitted  to  the  applicant  by 
mail,  and  the  agent  himself  had  no  power  to 
make  contracts  of  insurance,  it  was  held  that 
the  contract  was  made  in  New  York,  and  that 
it  did  not  come  within  the  terms  of  an  Ohio 
statute  declaring  that  "  no  policy  of  insurance 
shall  be  signed,  issued,  ordelivered  " 
in  that  state  by  any  company  not  chartered  by 
the  laws  thereof,  except  by  any  agent  of  such 
company  who  should  first  have  obtained  a 
license  in  the  manner  prescribed  by  the  act. 
Hyde  v.  Goodnow,  3  N.  Y.  266. 

Unconstitutional  Statute.  —  A  statute  of 
Louisiana  providing  for  the  imposition  of  a  fine 
on  any  person,  firm,  or  corporation  who  in 
any  manner  whatever  does  an  act  in  that  state 
to  effect,  for  himself  or  for  another,  insurance 
on  property  then  in  that  state,  in  any  marine 
insurance  company  which  has  not  complied  in 
all  respects  with  the  laws  of  the  state,  is  a 
violation  of  the  Constitution  of  the  United 
States  when  applied  to  a  contract  of  insurance 
made  in  the  state  of  New  York  with  an  insur- 
ance company  of  that  state,  where  the  premi- 
ums were  paid  and  the  losses  were  to  be  paid 
Allgeyer  v.  Louisiana,  165  U.  S.  578.  Compare 
Hooper  v.  California,  155  U.  S.  648.  And  see 
infra,  this  section,  Acts  Held  to  Constitute 
Doing  Business. 

1.  Hazeltine  v.  Mississippi  Valley  F.  Ins. 
Co.,  55  Fed.  Rep.  743,  in  which  case  it  was 
said  that  the  fact  thai  the  business  was  nego- 
tiated by  correspondence  does  not  make  it  any 
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the  less  business  done  at  the  domicil  of  the 
foreign  corporation;  Romaine  v.  Union  Ins 
Co.,  55  Fed.  Rep.  751;  Eureka  Ins.  Co  v 
Parks,  1  Cine.  Super.  Ct.  Rep.  574,  where  it 
was  said  that  the  prohibition  was  not  to  be 
construed  as  applying  to  insurance  where  the 
insurance  is  held  to  be  without  the  state  as  in 
this  case  where  the  applicant  in  Indiana'wrote 
to  the  Ohio  office  of  the  company  for  insurance 
on  hay  which  was  being  shipped  to  New 
Orleans,  and  the  policy  was  issued  from  the 
Cincinnati  office;  and  that  even  if  the  contract 
were  not  enforceable  in  the  state  of  the  appli- 
cant, still  it  would  be  enforceable  in  the  other 
state  against  the  insured  on  his  premium  note 

2.  Adjusting  Loss  on  Policy  Issued  Outside  of 
State.  —  People  v.  Gilbert,  44  Hun  (N.  Y  ) 

3.  Other  Acts  in  Relation  to  Policy.  —  Tabor 
v.  Goss,  etc.,  Mfg.  Co.,  11  Colo.  410  See 
supra,  this  section.  Single  Acts  of  Business 

4.  Soliciting  Subscriptions  for  Paper.  —  Beard 
v.  Union,  etc..  Pub.  Co.,  71  Ala  60 

5.  Taking  Mortgage  for  Debt  Due.  -  Florsheim 
Bros.  Dry  Goods  Co.  v.  Lester,  60  Ark.  120  46 
Am.  St.  Rep.  162.  See  also  Pioneer,  etc..  Loan 
Co.  v.  Cannon,  96  Tenn.  599. 

Taking  Bonds  as  Security  for  Debts  Due  — 
Foreign  corporations  may  take  bonds  or  other 
securities  in  the  domestic  state  for  debt-;  due 
them  from  residents  thereof,  without  comply- 
ing with  the  statutory  conditions  to  their 
transactions  of  business  in  the  state.  Charter 
Oak  L.  Ins.  Co.  v.  Sawyer,  44  Wis.  3S7 

6.  Selling  Railroad  Tickets.  —  Doty  v  Michi- 
gan Cent.  R.  Co.,  8  Abb.  Pr.  (N  Y  Super 
Ct.)  427.  "      v  ' 

7.  Appointing    Local    Agents.  —  Morgan  v 
White,  101  Ind.  413. 

8.  Loan  Negotiated  Outside  State.  —  American 
Freehold  Land  Mortg.  Co.  v.  Peirce,  49  La. 
Ann.  390;  Scottish  American  Mortg  Co  7/ 
Ogden,  49  La.  Ann.  8;  Reeves  v.  Harper,  43 
La.  Ann.  518;  Scruggs  v.  Scottish  Mortg. 
Co.,  54  Ark.  566.  Compare  the  cases  on  the 
question  of  loans,  infra,  the  next  subdivision. 

9.  Ca:sar  v.  Capell,  83  Fed.  Rep.  403 

Other  Loans.  —  The  following  loans  have  also 
been  held  not  to  constitute  doing  business 
within  the  prohibitions  of  the  constitutional 
and  statutory  provisions: 
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company  not  in  the  course  of  transacting  its  regular  business;  1  the  owning 
by  a  foreign  corporation  of  shares  of  stock  in  domestic  corporations  and  of 
interests  in  local  limited  partnerships;2  the  sending  of  a  note  by  a  resident  of 
one  state  to  another  state  for  discount  and  its  discount  in  the  latter  state  by 
a  company  of  that  state;  3  the  purchase  of  cotton  by  a  foreign  banking  corpo- 
ration in  the  domestic  state  ;  4  the  purchase  of  railroad  securities  secured  by  a 
mortgage  upon  property;5  licensing  in  another  state  local  telephone  com- 
panies to  use  patent  rights ;  6  making  a  contract  the  terms  of  which  were 
agreed  upon  in  the  domestic  state  and  which  dealt  with  citizens  of  other 
states  in  reference  to  property  situated  outside  the  domestic  state ; 7  making 
an  agreement  by  a  foreign  corporation  and  certain  of  its  members  living  in  the 
domestic  state,  under  which  such  members  were  to  can  fruit  raised  by  them 
and  hold  it  to  be  disposed  of  by  the  corporation.8  So  it  has  been  held  that 
a  provision  in  a  contract,  which  was  in  fact  executed  in  another  state,  that 
it  should  be  construed  and  governed  by  the  laws  of  the  domestic  state,  does 
not  amount  to  an  admission  that  the  making  of  the  contract  was  a  doing  or 
transaction  of  business  in  the  domestic  state.9  The  taking  of  property  from 
a  debtor  in  the  domestic  state  and  placing  it  in  the  hands  of  commission 
merchants  for  sale,10  and  the  execution  and  enforcement  of  a  lease  on  land  in 
the  domestic  state  where  the  contract  was  not  made  in  the  domestic  state  nor 
in  the  course  of  business  done  there,11  do  not  constitute  doing  business  in  the 
domestic  state  within  the  meaning  of  the  statutes. 

b.  Acts  Held  to  Constitute  Doing  Business.  —  In  construing  the 
Statutes  and  constitutional  provisions  the  following  acts  have  been  held  to 


A  loan  by  a  foreign  company  secured  by 
mortgage  on  land  in  the  domestic  state,  where 
the  negotiations  concerning  the  loan  were  car- 
ried on  by  mail  through  agents  in  the  domes- 
tic state  and  the  loan  approved  and  made 
payable  at  the  home  office.  Eastern  Bldg., 
etc.,  Assoc.  v.  Bedford,  88  Fed.  Rep.  7. 

A  loan  by  a  foreign  to  a  domestic  corpora- 
tion and  the  taking  of  a  mortgage  as  security, 
the  mortgage  being  executed  in  the  domicil  of 
the  foreign  corporation  and  the  bonds  to 
secure  the  loan  and  their  coupons  also  being 
executed  and  payable  in  the  domicil  of  the 
foreign  corporation.  Electric  Lighting  Co.  v. 
Rust,  117  Ala  680. 

A  loan  by  a  foreign  corporation  to  a  citizen 
of  the  domestic  state,  directed  from  and  pay- 
able at  its  home  office.  Neal  v.  New  Orleans 
Loan,  etc.,  Assoc.,  100  Tenn.  607. 

A  loan  by  a  foreign  corporation  having  no 
place  of  business  or  agent  in  the  domestic 
state  on  applications  sent  to  it  by  loan  brokers 
acting  simply  as  agents  of  the  borrowers. 
Norton  v.  Union  Bank,  etc.,  Co.,  (Tenn.  Ch. 
1898)  46  S.  W.  Rep.  544. 

1.  Taking  of  Bond  and  Mortgage.  —  Boulware 
v.  Davis,  90  Ala.  207. 

2.  Ownership  of  Stock  in  Local  Companies.  — 
Com.  v.  Standard  Oil  Co.,  101  Pa.  St.  119.  In 
this  case  a  corporation  chartered  in  Ohio 
bought  crude  petroleum  in  Pennsylvania, 
through  brokers  and  others,  but  without  mak- 
ing a  permanent  investment  there,  and  shipped 
the  petroleum  to  and  refined  it  outside  of  the 
state,  and  owned  interests  in  individual  part- 
nerships doing  business  in  Pennsylvania  as 
producers,  refiners,  or  transporters  of  oil,  and 
also  shares  of  stock  in  Pennsylvania  corpora- 
tions, and  also  interests  in  limited  partner- 
ships doing  business  in  Pennsylvania  as 
producers,  refiners,  or  transporters  of  oil,  but 
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never  received  any  special  authority  to  trans- 
act business  in  Pennsylvania.  It  was  held 
that  the  ownership  of  shares  of  stock  in  Penn- 
sylvania corporations,  and  of  the  interests  in 
Pennsylvania  limited  partnerships  doing  busi- 
ness as  aforesaid,  and  the  producers  of  oil  as 
aforesaid,  did  not  constitute  a  doing  of  busi- 
ness in  the  commonwealth  so  as  to  subject  the 
corporation  to  taxation,  under  the  act  requir- 
ing foreign  corporations  "  doing  business  in 
this  commonwealth  "  to  pay  a  certain  tax  upon 
their  capital  stock. 

3.  Discount  of  Note  Outside  of  State.  —  Bam- 
berger v.  Schoolfield,  160  U.  S.  149. 

4.  Purchase  of  Cotton.  —  Morris  v.  Hall,  41 
Ala.  510. 

5.  Purchase  of  Securities.  —  Gilchrist  v. 
Helena,  etc.,  R.  Co.,  47  Fed.  Rep.  593. 

6.  Licensing    Local    Telephone  Companies.  — 

U.  S.  v.  American  Bell  Telephone  Co.,  29  Fed. 
Rep.  17. 

7.  Contract  Relating  to  Property  Outside  of 
State.  —  Hart  v.  Livermore  Foundry,  etc.,  Co., 
72  Miss.  809. 

8.  Agreement  Relating  to  Crops  Grown  in  State. 

—  Kilgore  v.  Smith,  122  Pa.  St.  48. 

9.  British,  etc.,  Mortg.  Co.  v.  Winchell,  62 
Ark.  160. 

10.  Selling  Property  of  Debtor  through  Commis- 
sion Merchants. —  Keating  Implement,  etc., 
Co.  v.  Favorite  Carriage  Co.,  12  Tex.  Civ. 
App.  666. 

11.  Leasing  Land  in  Domestic  State.  —  White 
River  Lumber  Co.  v.  Southwestern  Imp. 
Assoc.,  55  Ark.  625,  in  which  it  was  said: 
"  The  prohibition  relied  upon  is  against  doing 
business  here  and  not  against  doing  business, 
abroad  that  relates  to  property  here.  And  the 
making  of  a  lease  abroad  and  taking  an  obli- 
gation for  the  rent  is  not  doing  business  here 
within  that  prohibition." 
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constitute  doing  business:  The  furnishing  of  office  supplies  to  public  build- 
ings of  the  domestic  state;1  the  ownership  of  interests  in  individual  partner- 
ships in  the  domestic  state;2  the  appointment  of  agents  in  the  domestic  state 
for  the  purpose  of  working  up  a  loan  business  and  inducing  people  to  effect 
loans,  and  the  effecting  of  such  loans;3  the  receiving  of  lands  in  the  domestic 
state  by  devise,  and  the  assertion  of  ownership  over  them;4  the  performance 
of  duties  as  trustee  for  a  domestic  corporation,  consisting  in  certifying  the 
bonds  issued  by  the  latter  and  the  appointment  of  an  agent  in  the  domestic 
state  who  actively  superintended  the  selling  and  application  of  such  bonds, 
inspected  the  books  of  the  domestic  corporation,  made  reports  to  the  trustee, 
and  advised  in  controversies  between  the  trustee  and  the  domestic  corporation  ;  5 
the  loan  of  money  by  foreign  insurance  companies  through  their  agents  in  the 
domestic  state;®  the  transmission  to  an  agent  in  the  domestic  state  of  policies 
made  out  on  his  application,  and  the  delivery  thereof  by  him  to  the  persons 
insured  on  receipt  of  the  premium;7  the  taking  of  a  note  by  a  resident  agent 
in  the  domestic  state  for  an  instalment  of  premiums  due  a  foreign  company  ;s 
the  single  act  of  making  one  loan  of  money  and  taking  a  mortgage  to  secure  it, 
where  the  prohibition  of  the  statute  was  against  doing  "any  business  "  until 
the  provision  had  been  complied  with.9 

5.  Effect  of  Statutes  on  Manufacture  and  Sale  of  Patented  Articles.  —  There  is 
a  conflict  of  authority  as  to  whether  the  statutory  restrictions  mentioned  in 
the  preceding  sections  apply  to  foreign  corporations  which,  as  owners  or 
assignees  of  patent  rights,  manufacture  and  sell  their  inventions  in  the 
domestic  state.  The  better  doctrine,  however,  seems  to  be  that  these  statutes 
are  applicable,  and  that  they  do  not  violate  any  provision  of  the  Federal 
Constitution. 10 


1.  Furnishing  Office  Supplies  to  Domestic  Public 
Buildings. — -Office  Specialty  Mfg.  Co.  v.  Fen- 
ton  Metallic  Mfg.  Co.,  1  Pa.  Dist.  Rep.  576. 

2.  Owning  Interests  in  Individual  Partnerships. 

—  Com.  v.  Standard  Oil  Co.,  101  Pa.  St.  119. 

3.  Appointing  Agents  and  Effecting  Loans  in 
Domestic  State. —  (J.  S.  Saving,  etc.,  Co.  v. 
Miller,  (Tenn.  Ch.  1897)  47  S.  W.  Rep.  17. 
Compare  the  cases  on  the  question  of  loans  in 
the  subdivision  Miscellaneous ,  supra. 

4.  Receiving  Lands  by  Devise.  —  Santa  Clara 
Female  Academy  v.  Sullivan,  116  111.  375.  To 
the  same  effect  see  Pennsylvania  L.  Ins.  Co. 
v.  Bauerle,  143  111.  462,  in  which  case  it  was 
held  that  a  foreign  corporation,  by  receiving 
land  in  Illinois  by  devise  with  power  to  sell 
and  dispose  of  it  and  with  power  to  lease  it 
and  collect  the  rents  and  profits  from  it,  and 
the  assertion  in  Illinois  of  ownership  in  such 
land,  and  assuming  to  sell  and  convey  it,  and 
bringing  suit  in  the  courts  of  Illinois  in  respect 
to  such  land  and  such  alleged  ownership,  and 
for  the  enforcement  of  contracts  in  regard  to 
it,  was  doing  business  in  Illinois  within  the 
meaning  of  the  statute  concerning  foreign  cor- 
porations. 

5.  Acting  as  Trustee.  —  Farmers'  L.  &  T.  Co. 
v.  Lake  St.  El.  R.  Co.,  173  111.  439. 

6.  Loans  through  Agents  in  Domestic  State.  — 

Daly  v.  National  L.  Ins.  Co.,  64  Ind.  1.  See 
the  cases  on  the  question  of  loans  in  the  sub- 
division Miscellaneous,  supra. 

7.  Issuing  Policies.  —  Berry  v.  Knights  Tem- 
plars', etc.,  L.  Indemnity  Co.,  46  Fed.  Rep. 
439- 

8.  Taking  Notes  for  Premiums.  —  Hacheny  v. 
Leary,  12  Oregon  40. 

9.  Making  Single  Loans  on  Mortgage.  —  Far- 
rior  v.  New  England  Mortg.  Security  Co.,  88 
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Ala.  275;  Christian  v.  American  Freehold 
Land  Mortg.,  etc.,  Co.,  89  Ala.  198;  Ginn  v. 
New  England  Mortg.  Security  Co.,  92  Ala. 
135;  State  v.  Bristol  Sav.  Bank,  108  Ala.  3; 
Dundee  Mortg.,  etc.,  Co.  v.  Nixon,  95  Ala.  318. 

10.  How  Statutes  Affect  Sales  of  Patented 
Articles.— In  Exp.  Robinson,  2  Biss.  (U.S.) 
309,  it  was  held  that  a  statute  providing  that 
no  person  should  sell  any  patent  right  in  any 
county  within  the  state  without  first  filing  with 
the  clerk  of  court  of  such  county  copies  of  the 
letters  patent  duly  authenticated,  and  making 
oath  that  they  were  genuine  and  had  not  been 
revoked,  etc.,  was  in  violation  of  the  consti- 
tutional provision  that  Congress  shall  have 
power  to  promote  the  sciences  and  useful  arts 
by  securing  for  a  limited  time  to  authors  and 
inventors  exclusive  rights  to  their  respective 
writings  and  discoveries.  In  Helm  v.  Hunt- 
ington First  Nat.  Bank,  43  Ind.  167,  13  Am. 
Rep.  395,  this  decision  was  approved,  and  a 
statute  providing  that  any  person  who  may 
take  an  obligation  in  writing  for  a  patent  right 
shall  insert  in  the  body  of  the  obligation, 
above  the  signature,  the  words  "given  for  a 
patent  right,"  was  held  unconstitutional  and 
void;  and  in  three  decisions  made  shortly 
afterwards,  Grover,  etc..  Sewing  Mach.  Co.  v. 
Butler,  53  Ind  454,  21  Am.  Rep.  200:  Walter 
A.  Wood  Mowing,  etc.,  Mach.  Co.  v.  Caldwell, 
54  Ind.  270,  23  Am.  Rep.  641;  Shook  v.  Singer 
Mfg.  Co.,  61  Ind.  520,  the  court  held  that  stat- 
utes requiring  foreign  corporations  to  comply 
with  certain  conditions  before  doing  business 
wiihin  the  domestic  state  were  unconstitutional 
and  void  as  to  the  rights  of  foreign  corpora- 
tions engaged  in  manufacturing  and  selling 
goods  covered  by  patents.  But  in  Toledo 
Agricultural  Works  v.  Work,  70  Ind.  253,  the 
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V.  Effect  of  Noncompliance  with  Domestic  Statutes  Imposing  Restric- 
tions on  Right  to  Do  Business  —  1.  Introductory  Statement.  —  It  is  impossible 
to  state  any  general  rule  as  to  the  effect  of  a  failure  of  a  foreign  corporation 
to  comply  with  the  conditions  imposed  by  statutes  of  the  domestic  state  on 
contracts  made  therein.  The  decisions  are  in  hopeless  conflict;  and  this  is 
due  in  a  large  measure,  but  not  wholly,  to  the  widely  varying  character  of  the 
statutes  in  question.  The  courts  have  taken  opposite  views  as  to  the  effect  of 
statutes  almost  or  quite  identical  in  their  provisions,  and  therefore  the  validity 
or  invalidity  of  a  contract  made  by  a  noncomplying  foreign  corporation  in  the 
domestic  state  depends  in  many  cases  solely  on  the  jurisdiction  in  which  the 
contract  is  made  and  sought  to  be  enforced.  The  writer  has  attempted  to 
group  these  decisions  according  to  the  principles  enunciated,  and  to  show,  as 
far  as  possible,  the  relation  of  the  statutes  to  the  conclusions  reached. 

2.  Rule  that  Statutes  Making  It  Unlawful  to  Do  Business  Without  Compliance 
Avoid  Contracts.  —  According  to  some  decisions,  if  the  statutes  expressly  declare 
that  it  shall  be  unlawful  to  do  business  without  complying  with  their  require- 
ments, noncomplying  corporations  cannot  enforce  any  contracts  made  in  the 
domestic  state.  As  to  them,  at  least,  such  contracts  are  void.1  There  are 
also  a  number  of  decisions  in  which  it  does  not  appear  what  the  statutory 
provisions  were,  holding  that  contracts  of  noncomplying  foreign  corporations 
cannot  be  enforced  by  them.3 

3.  Effect  of  Noncompliance  Where  Statutes  Impose  Penalties  —  a.  View  that 
Contracts  Are  Not  Rendered  Unenforceable  by  Noncompliance.  — 
The  view  is  taken  by  a  considerable  number  of  decisions  that  if  the  statutes 
prescribe  penalties  for  a  noncompliance  with  their  provisions,3  and  do  not 


court  overruled  all  these  preceding  decisions, 
at  least  by  implication,  and  held  that  a  foreign 
corporation  had  no  right  to  sell  articles  manu- 
factured under  a  patent  without  first  comply- 
ing with  the  statutory  conditions  precedent  to 
doing  business.  This  decision  was  based  on 
Fry  v.  State,  63  Ind.  552,  20  Am.  Rep.  238, 
which  by  im  plication  overruled  the  prior  Indiana 
decisions.  In  Brechbill  v.  Randall,  102  Ind. 
528,  52  Am.  Rep.  695,  the  case  of  Grover,  etc., 
Sewing  Mach.  Co.  v.  Butler,  53  Ind.  454,  21 
Am.  Rep.  200,  is  expressly  overruled,  and 
Toledo  Agricultural  Works  v.  Work,  70  Ind. 
253,  and  Fry  v.  State,  63  Ind.  552,  30  Am. 
Rep.  238,  are  approved.  In  Patterson  v.  Ken- 
tucky, 97  U.  S.  501,  it  was  held  that  where,  by 
the  application  of  an  invention  or  design  for 
which  letters  patent  have  been  issued  by  the 
United  States,  tangible  property  comes  into 
existence,  its  use  is  to  the  same  extent  as  that 
ol  any  other  species  of  property  subject  wilhin 
the  several  states  to  the  control  which  they 
may  respectively  impose  in  the  legitimate  ex- 
ercise of  their  powers  over  their  purely  do- 
mestic affairs,  whether  of  internal  commerce 
or  police.  Although  few  of  the  statutes  di- 
rectly under  discussion  are  construed  in  the 
decisions  cited,  they  nevertheless  tend  to  show 
that  the  statutory  restrictions  on  the  doing  of 
business  by  foreign  corporations  apply  to 
foreign  corporations  manufacturing  and  sell- 
ing patented  articles.  Other  analogous  cases 
will  be  found  under  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  pp. 
136,  137. 

1.  Effect  of  Statutes  Making  It  Unlawful  to  Do 
Business.  —  Franklin  Ins.  Co.  v.  Louisville, 
etc.,  Packet  Co.,  9  Bush  (Ky.)  591;  Stewart 
v.  Northampton  Mut.  Live  Stock  Ins.  Co.,  38 


N.  J.  L.  436;  Union  Cent.  L.  Ins.  Co.  v. 
Thomas,  46  Ind.  44;  Farmers',  etc.,  Ins.  Co. 
v.  Harrah,  47  Ind.  236;  Western  Massachu- 
setts Mut.  F.  Ins.  Co.  v.  Girard  Point  Storage 
Co.,  19  Pa.  Co.  Ct.  Rep.  113;  Cary-Lombard 
Lumber  Co.  v.  Thomas,  92  Tenn.  587;  New 
York,  etc.,  Bldg.,  etc.,  Assoc.  v.  Cannon,  99 
Tenn.  344;  Myers  Mfg.  Co.  v.  Wetzel,  (Tenn. 
Ch.  1896)  35  S.  W.  Rep.  896;  Cumberland 
Land  Co.  v.  Canter  Lumber  Co.,  (Tenn.  Ch. 
1895)  35  S.  W.  Rep.  886. 

2.  Decisions  under  Statutes  Whose  Provisions 
Do  Not  Appear.  —  Barbor  v.  Boehm,  21  Neb. 
450;  Seamans  v.  Christian  Bros.  Mill  Co.,  66 
Minn.  205;  Williams  v.  Scuilin,  59  Mo.  App. 
30;  Lycoming  F.  Ins.  Co.  v.  Wright,  55  Vt. 
526;  Jones  v.  Smith.  3  Gray  (Mass.)  500;  Wil- 
liams v.  Cheney,  8  Gray  (Mass.)  206. 

Illustration.  —  A  promissory  note  given  for 
the  premium  on  an  insurance  policy  issued  by 
an  insurance  company  which  had  not  complied 
with  the  laws  of  the  state  in  filing  its  state- 
ments and  procuring  the  certificate  of  the  state 
auditor  authorizing  it  to  issue  policies  is  void 
as  between  the  parties  to  the  contract  and  can- 
not be  enforced.  Barbor  v.  Boehm,  21  Neb. 
450. 

3.  Statutes  Held  Not  to  Render  Contracts  Un- 
enforceable—  United  States. — Jarvis-Conklin 
Mortg.  Trust  Co.  v.  Willhoit,  84  Fed.  Rep.  514; 
Chattanooga,  etc.,  R.  Co.  v.  Evans,  66  Fed. 
Rep.  809;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Overholt,  4  Dill.  (U.  S.)  287;  Fritts  v.  Palmer, 
132  U.  S.  282. 

Alabama.  —  Sherwood  v.  Alvis,  83  Ala.  118. 
Arkansas.  —  State  Mut.   F.   Ins.  Assoc.  v. 
BrinKley  Stave,  etc.,  Co.,  61  Ark.  1. 

Colorado.  —  Rockford  Ins.  Co.  v.  Rogers,  9 
Colo.  App.  121;   Kindel  v.  Beck,  etc.,  Litho- 
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provide  that  contracts  entered  into  prior  to  such  qualifications  shall  be  unlaw- 
ful, either  expressly  or  by  implication,1  contracts  made  by  a  corporation  with 
out  having  complied  with  the  statutory  requirements  will  nevertheless  be 
enforceable.  These  decisions  hold  that  if  a  penalty  is  imposed  by  statute  for 
noncompliance,  it  must  be  deemed  exclusive  of  all  others.2  If  the  penalty  is 
deemed  sufficient  by  the  legislature  to  effect  its  object,  the  court  cannot 
enlarge  it.3 

b  Contrary  View.  —  While  the  view  just  stated  is  probably  supported 
by  the  weight  of  authority,  there  are  nevertheless  many  decisions  which  are  in 
direct  conflict  therewith,  at  least  so  far  as  the  right  of  the  corporation  to 
enforce  such  contracts  is  concerned.4    In  one  of  these  last-mentioned  decisions 


graphing  Co.,  19  Colo.  314;  Utley  v.  Clark- 
Gardner  Lode  Min.  Co.,  4  Colo.  369;  Helvetia 
Swiss  F.  Ins.  Co.  v.  Edwards  P.  Allis  Co.,  11 
Colo.  App.  264. 

Missouri.  —  Clark  v.  Middleton,  19  Mo.  54. 

Ohio.  —  Union  Mut.  L.  Ins.  Co.  v.  McMil- 
len,  24  Ohio  St.  67. 

Rhode  Island.  —  Garratt  Ford  Co.  v.  Ver- 
mont Mfg.  Co.,  20  R.  I.  (pt.  i.)  189. 

Washington.  —  Edison  General  Electric  Co. 
v.  Canadian  Pac.  Nav.  Co.,  8  Wash.  370,  40 
Am.  St.  Rep.  910;  La  France  F.  Engine  Co. 
v.  Mt.  Vernon,  9  Wash.  144,  43  Am.  St.  Rep. 
827;  Rathbone  v.  Frost,  9  Wash.  168. 

West  Virginia.  —  Toledo  Tie,  etc.,  Co.  v. 
Thomas,  33  W.  Va.  566,  25  Am.  St.  Rep.  925. 

^  See  also  the  following  New  Hampshire  de- 
cisions: Connecticut  River  Mut.  F.  Ins.  Co.  v. 
Whipple,  61  N.  H.  61;  Connecticut  River  Mut. 
F.  Ins.  Co.  v.  Way,  62  N.  H.  622.  In  these 
cases  the  right  of  a  noncomplying  foreign  in- 
surance company  to  sue  on  an  insurance  con- 
tract was  upheld.  Although  the  court  did  not 
expressly  base  its  decision  on  the  ground  that 
the  statute  imposed  a  penalty,  it  appears  that 
the  statute  in  question  did  in  fact  impose  a 
penalty,  and  in  the  former  case  the  court  said: 
We  see  no  evidence  of  a  legislative  inten- 
tion to  release  the  insured  from  his  part  of  the 
contract." 

1.  Edi  son  General  Electric  Co.  v.  Canadian 
Pac.  Nav.  Co.,  8  Wash.  370,  40  Am.  St.  Rep. 
910;  Rockford  Ins.  Co.  v.  Rogers,  9  Colo.  App. 
121. 

2.  Penalty  Denounced  by  Statute  Exclusive  — 

United  States. — Jarvis-Conklin  Mortg.  Trust 
Co.  v.  Willhoit,  84  Fed.  Rep.  514;  Fritts  v. 
Palmer,  132  U.  S.  283. 

Alabama. — Sherwood  v.  Alvis,  83  Ala.  118. 

Missouri.  —  Columbus  Ins.  Co.  v.  Walsh,  18 
Mo.  229. 

Washington.  —  La  France  F.  Engine  Co.  v. 
Mt.  Vernon,  9  Wash.  144,  43  Am.  St.  Rep.  827. 

West  Virginia.  —  Toledo  Tie,  etc.,  Co.  v. 
Thomas,  33  W.  Va.  570,  25  Am.  St.  Rep.  925. 

3.  Courts  Cannot  Enlarge  Penalty.  —  Fritts  v. 
Palmer,  132  U.  S.  289;  Kindel  v.  Beck,  etc., 
Lithographing  Co.,  19  Colo.  314;  Rockford 
Ins.  Co.  v.  Rogers,  9  Colo.  App.  121. 

Rule  for  Construing  Statutes.  —  It  is  the  duty 
of  courts  to  look  at  the  whole  statute  and 
therefrom  determine  as  to  what  was  the  intent 
of  the  legislature.  If  by  the  terms  thereof  the 
act  is  made  unlawful,  it  will  usually  be  con- 
strued to  amount  to  a  prohibition  of  such  act, 
and  the  imposition  of  a  penalty  will  also 
amount  to  a  prohibition  if  from  the  language 
used  such  seems  to  have  been  the  intent  of  the 
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legislature.  If  there  is  nothing  in  a  statute 
which  in  terms  prohibits  the  transaction  of 
business  and  declares  it  to  be  unlawful,  and 
the  particular  language  of  the  clause  which 
imposes  the  penalty  has  no  tendency  to  estab- 
lish either  of  these  propositions,  contracts 
made  before  compliance  with  the  statutes  will 
be  enforceable.  Edison  General  Electric  Co. 
v.  Canadian  Pac.  Nav.  Co.,  8  Wash.  375* 
40  Am.  St.  Rep.  910. 

Construction  of  Particular  Statutes.  —  The  Ten. 
nessee  statute  providing  that  no  foreign  corpora- 
tion shall  acquire  property  in  the  state  with- 
out first  complying  with  certain  prescribed 
conditions  and  declaring  a  penalty  for  its  vio- 
lation does  not  invalidate  a  purchase  made 
without  compliance  therewith,  but  merely  sub- 
jects the  offender  to  a  penalty.  Chattanooga, 
etc.,  R.  Co.  v.  Evans,  66  Fed.  Rep.  809. 

A  statute  providing  that  a  foreign  corpora- 
tion may  transact  business  in  the  domestic 
state  upon  complying  with  its  requirements, 
but  not  otherwise,  and  that  a  corporation 
doing  business  in  the  state  without  first  com- 
plying with  such  requirements  shall  be  sub- 
jected to  a  fine,  does  not  invalidate  contracts 
of  a  noncomplying  foreign  corporation,  as  the 
penalty  prescribed  therein  is  exclusive  of  all 
others.  Toledo  Tie,  etc.,  Co.  v.  Thomas,  33 
W.  Va.  566,  25  Am.  St.  Rep.  925. 

4.  Rule  that  Statutes  Render  Contracts  Un- 
enforceable —  Alabama.  —  Dudley  v.  Collier,  87 
Ala.  433,  13  Am.  St.  Rep.  55;  Farrior  v.  New 
England  Mortg.  Security  Co.,  88  Ala.  275; 
Christian  v.  American  Freehold  Land  Morig. 
Co.,  89  Ala.  198. 

Illinois. — Cincinnati  Mut.  Health  Assur. 
Co.  v.  Rosenthal,  55  111.  86. 

Indiana. — Cassady  v.  American  Ins.  Co., 
72lnd.g5;  Hoffman  v.  Banks,  41  Ind.  I ;  Slate 
v.  Briggs,  116  Ind.  55. 

Neizi Jersey.  —  Stewart  v.  Northampton  Mut. 
Live  Stock  Ins.  Co.,  38  N.  J.  L.  436. 

Aretv  York.  —  Pennington  v.  Townsend,  7 
Wend.  (N.  Y.)  276. 

Tennessee.  —  New  York,  etc.,  Bldg.,  etc., 
Assoc.  v.  Cannon,  99  Tenn.  344;  Cary-Lom- 
bard  Lumber  Co.  v.  Thomas,  92  Tenn.  587. 

Wisconsin.  —  ^Etna  Ins.  Co.  v.  Harvey,  11 
Wis.  394.  _ 

Illustration.  —  Where  a  foreign  insurance 
company  undertook  to  transact  business  in 
Illinois  without  complying  with  the  statutory 
conditions  and  received  from  the  party  as- 
sured his  note  for  premiums,  the  note  was 
held  to  be  absolutely  void  in  the  hands  of  the 
company  notwithstanding  the  statute  imposed 
a  penalty  upon  it  for  doing  business  in  ihff 
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the  court  said  that  even  when  a  statute  goes  no  further  than  to  impose  a 
penalty  for  the  doing  of  an  act,  a  contract  founded  on  such  act  as  a  considera- 
tion is  void  although  the  statute  does  not  pronounce  it  void  or  expressly 
prohibit  it.1 

4.  Rule  that  Contracts  of  Noncomplying  Corporations  Are  Void  if  Statute  Con- 
tains Prohibition  but  Imposes  No  Penalty.  —  In  a  number  of  decisions  it  is  held 
that  if  a  statute  merely  prohibits  the  doing  of  business  before  a  compliance 
with  its  conditions,  and  imposes  no  penalty  for  a  violation  thereof,  contracts 
made  by  such  corporations  before  compliance  are  void  and  not  enforceable  by 
them.8  These  decisions  proceed  upon  the  theory  that  if  no  penalty  is  pro- 
vided for  the  violation  of  a  statute,  the  only  construction  that  can  give  any 
effect  to  it  is  to  hold  the  contracts  void.3 

5,  Rule  that  Noncompliance  Only  Suspends  Remedy.  —  The  construction  placed 
on  a  number  of  these  statutory  regulations  is  that  a  failure  to  comply  there- 
with does  not  render  the  contracts  made  by  the  noncomplying  corporations 
absolutely  void,  but  merely  suspends  the  remedy  thereon  until  they  have 
complied  with  the  statutes.4    Until  such  compliance  shall  have  taken  place, 


state  in  violation  of  its  provisions.  Cincinnati 
Mul.  Health  Assur.  Co.  v.  Rosenthal,  55  111.  86. 

A  mortgage  on  real  estate  executed  to  a 
foreign  corporation  which  had  not  complied 
with  existing  statutes  prescribing  the  con- 
ditions on  which  it  mighl  do  business  is  illegal 
and  not  enforceable  by  the  courts  of  Tennessee 
at  the  suit  of  the  mortgagee,  although  the 
mortgagor  is  a  member  of  such  association 
and  acquired  a  vested  right  to  the  loan,  and 
the  association  had  assumed  an  absolute  obli- 
gation to  make  the  loan  before  the  statutesim- 
posing  conditions  upon  foreign  corporations 
had  gone  into  effect.  New  York,  etc.,  Bldg., 
etc.,  Assoc.  v.  Cannon,  99  Tenn.  344. 

A  foreign  corporation  which  has  violated  the 
laws  of  New  York  by  attempting  to  do  a  pro- 
hibited banking  business  cannot  recover  upon 
a  check  which  it  has  discounted  although  the 
statute  merely  prescribes  a  penalty  for  its  vio- 
lation and  does  not  expressly  declare  that  con- 
tracts in  the  prohibited  business  shall  be  void. 
Pennington  v.  Townsend,  7  Wend.  (N.  Y.)  276. 

1.  Immaterial  that  Statute  Does  Not  Declare 
Contract  Void.  —  Dudley  v.  Collier,  87  Ala.  433, 
13  Am.  St.  Rep.  55.  See  also  vEtna  Ins.  Co. 
v.  Harvey,  11  Wis.  394,  where  it  was  said  that 
a  statute  which  imposes  a  penalty  for  doing  an 
act  except  as  prescribed,  in  and  of  itself 
amounts  to  a  prohibition  to  do  the  act  other- 
wise, and  a  contract  for  its  performance  is  void. 

2.  Invalidity  of  Contracts  Where  Statute  Im- 
poses No  Penalty. —  British  Columbia  Bank  v. 
Page,  6  Oregon  431;  In  re  Comstock,  3  Sawy. 
(U.  S.)  218;  Hacheny  v.  Leary,  12  Oregon  40. 
See  also  dictum  in  Cincinnati  Mut.  Health 
Assur.  Co.  v.  Rosenthal,  55  111.  92. 

3.  Necessity  for  Holding  Contracts  Void.  — 
British  Columbia  Bank  v.  Page,  6  Oregon  431. 

4.  Noncompliance  Only  Suspends  Remedy  —  In- 
diana. —  Walter  A.  Wood  Mowing,  etc.,  Mach. 
Co.  v.  Caldwell,  54  Ind.  270,  23  Am.  Rep.  641; 
Behler  v.  German  Mut.  F.  Ins.  Co.,  68  Ind. 
347;  Johnson  v.  State,  65  Ind.  204;  Singer 
Mfg.  Co  v.  Brown,  64  Ind.  548;  Daly  v.  Na- 
tional L.  Ins.  Co.,  64  Ind.  1;  American  Ins. 
Co.  v.  Wellman,  69  Ind.  413;  American  Ins. 
Co.  v.  Pettijohn,  62  Ind.  382;  Singer  Mfg.  Co. 
v.  Effinger,  79  Ind.  264;  Elston  v.  Piggott,  94 
Ind.  14;  Sullivan  v.  Beck,  79  Fed.  Rep.  200. 


These  decisions  construe  a  statute  which  pro- 
vides that  the  agent  of  a  foreign  company 
shall  deposit  in  the  county  clerk's  office  his 
appointment  as  agent  and  an  instrument  from 
the  company  authorizing  it  to  be  sued  and 
brought  into  court  by  service  of  process  on  the 
agent,  and  further  provide  that  any  agent 
neglecting  to  comply  with  the  provisions  of  the 
act  shall  be  fined,  etc.,  and  that  the  company 
shall  not  sue  on  contracts  made  by  their  agent 
until  the  provisions  of  the  statute  are  complied 
with  by  such  agent. 

Massachusetts.  —  National  Mut.  F.  Ins.  Co. 
v.  Pursell,  10  Allen  (Mass.)  231,  construing  a 
statute  providing  that  foreign  insurance  com- 
panies should  appoint  a  general  agent  who 
should  give  a  bond  before  making  any  insur- 
ance in  Massachusetts,  it  also  being  provided 
that  if  insurance  was  made  without  complying 
with  the  restrictions  of  the  act  the  contract 
should  be  valid,  but  that  the  agent  making  it 
should  be  liable  to  a  penalty,  and  that  the 
company  should  not  recover  any  premium  or 
assessment  until  the  requirements  of  the  act 
were  complied  with.  Compare  Reliance  Mut. 
Ins.  Co.  v.  Sawyer,  160  Mass.  413,  which  lays 
down  the  contrary  rule,  the  statute  having 
been  changed  so  as  to  provide  that  "  no  for- 
eign insurance  company  shall  be  so  admitted 
and  authorized  to  do  business  until  "  it  shall 
have  complied  with  the  statutory  requirements. 

Missouri.  —  See  Carson-Rand  Co.  v.  Stern, 
129  Mo.  381,  in  which  case  it  was  held  that 
under  a  statute  providing  that  no  foreign  cor- 
poration which  fails  to  comply  with  the 
requirements  can  "  maintain  "  a  suit  in  any 
state  court,  a  foreign  corporation  which  begins 
an  action  without  first  complying  with  the 
statute  will  be  entitled  to  maintain  the  suit  on 
subsequent  compliance  with  the  statute  before 
motion  to  dismiss  for  noncompliance  has  been 
filed. 

New  York.  —  Neuchatel  Asphalte  Co.  v.  New 
York,  155  N.  Y.  373,  affirming  12  Misc.  Rep. 
(N.  Y.  C.  PI.)  26,  which  reversed  9  Misc.  Rep. 
(N.  Y.)  376;  Providence  Steam,  etc.,  Co.  v. 
Connell,  86  Hun  (N.  Y.)  319;  Reedy  Elevator 
Co.  v.  American  Grocery  Co.,  (City  Ct.)  48  N. 
Y.  Supp.  619;  Davis  Provision  Co.  v.  Fowler, 
20  N.  Y.  App.  Div.  626,  47  N.  Y.  Supp.  205; 
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any  suit  brought  to  enforce  the  contract  will  only  be  prematurely  brought.1 
And  therefore  a  plea  setting  up  the  defense  of  noncompliance  would  not  be  a 
plea  in  bar,  but  a  plea  in  abatement  to  dismiss  that  particular  suit.2  A  com- 
pliance with  the  regulations  will  ipso  facto  vitalize  the  contract  and  render  it 
enforceable  as  between  the  parties.3 

6.  Rule  that  Question  of  Noncompliance  Cannot  Be  Raised  Collaterally.  

According  to  some  decisions  the  question  of  noncompliance  with  the  statutes 
in  relation  to  foreign  corporations  cannot  be  inquired  into  collaterally,  but  such 
objection  must  be  urged  directly  in  a  suit  brought  by  the  state  for  that  pur- 
pose. It  follows,  therefore,  that  until  action  by  the  state  the  fact  of  noncom- 
pliance with  the  statutory  requirements  cannot  affect  the  right  of  the  foreign 
corporation  to  enforce  its  contracts.4 

7.  Rule  that  Noncompliance  Only  Affects  Manner  of  Proving  Corporate  Existence. 
—  In  one  state  it  is  held  that  a  failure  to  comply  with  the  statutory  require- 
ments does  not  invalidate  the  contracts  of  the  corporation,  but  merely  relieves 
a  party  suing  from  the  necessity  of  proving  incorporation  in  any  other  manner 
than  by  reputation.5 

8.  Application  of  Doctrine  of  Estoppel  to  Contracts  of  Noncomplying  Corpora- 
tions —  a.  Rule  that  Corporation  Cannot  Set  Up  Noncompliance  as 
A  Defense.  —  In  a  large  number  of  decisions  it  is  held  that  where  a  corpora- 
tion has  made  a  contract  of  whatsoever  nature  in  the  domestic  state,  it  cannot 
set  up  as  a  defense  to  an  action  thereon  that  it  is  not  authorized  to  do  business 
in  the  state  because  of  a  noncompliance  with  the  statutory  requirements.' 

1.  Suit  Brought  Before  Compliance  Premature. 

—  Caesar  v.  Capell,  83  Fed.  Rep.  423;  Neu- 
chatel  Asphalte  Co.  v.  New  York,  155  N.  Y. . 
373;  Daly  v.  National  L.  Ins.  Co.,  64  Ind.  1. 

2.  Noncompliance  Merely  Ground  to  Abate  Suit. 

—  Elston  v.  Piggott,  94  Ind.  14;  Daly  v.  Na- 
tional L.  Ins.  Co.,  64  Ind.  1;  Caesar  v.  Capell, 
83  Fed.  Rep.  423. 

A  Decree  of  Foreclosure  of  a  mortgage  he'd  by 
a  foreign  corporation  and  a  sale  thereunder  to 
such  corporation  cannot  be  questioned  on  the 
ground  that  the  corporation  had  not  filed  a 
power  of  attorney  as  required  by  statute,  as 
this  is  matter  to  be  pleaded  in  abatement  to 
the  foreclosure  suit,  and,  not  having  been  set 
up,  is  waived.  Elston  v.  Piggott,  94  Ind. 
14- 

3.  Compliance  Validates  Contract.  —  Caesar  v. 

Capell,  83  Fed.  Rep.  423. 

4.  Noncompliance  Not  Subject  to  Collateral 
Attack.  —  Wright  v.  Lee,  2  S.  Dak.  590.  4  S. 
Dak.  237;  Washburn  Mill  Co.  v.  Bartlett,  3  N. 
Dak.  138;  Union  Trust  Co.  v.  Atchison,  etc., 
R.  Co..  8  N.  Mex.  327.  See  also  Pech  Mfg. 
Co.  v.  Groves,  6  S.  Dak.  504. 

5.  Manner  of  Proving  Corporate  Existence  Only, 
Affected.  —  King  v.  National  Min.,  etc.,  Co., 
4  Mont.  1;  Garfield  M.  &  M.  Co.  v.  Hammer. 
6  Mont.  53.  See  also  Miller  v.  Gates,  (Mont. 
1899)  56  Pac.  Rep.  356. 

6.  Corporation  Estopped  to  Set  Up  Its  Own 
Wrongful  Acts —  United  States.  —  Ehrman  v. 
Teutonia  Ins.  Co.,  I  Fed.  Rep.  471;  Sparks  v. 
National  Masonic  Acc.  Assoc.,  73  Fed.  Rep. 
277;  Berry  v.  Knights  Templars',  etc..  L.  In- 
demnity Co.,  46  Fed.  Rep.  439;  Baltimore, 
etc.,  R.  Co.  v.  Harris,  12  Wall.  (U.  S.)  Si; 
Diamond  Plate  Glass  Co.  v.  Minneapolis  Mot 
F.  Ins.  Co.,  55  Fed.  Rep.  27. 

Alabama.  —  Brooklyn  L.  Ins.  Co.  v.  Bledsoe. 
52  Ala.  538. 

Georgia.  —  Ray  v.  Home,  etc..  Invest.,  etc., 
Co.,  98  Ga.  122. 
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Goddard  v.  Crefield  Mills,  75  Fed.  Rep.  818, 
affirming  69,  Fed.  Rep.  141;  Simplex  Dairy  Co. 
v.  Cole,  86  Fed.  Rep.  739. 

The  above  decisions  construe  a  statute 
which  provides  that  no  foreign  stock  corpora- 
tion shall  do  business  without  obtaining  a  cer- 
tificate that  it  has  complied  with  the  statutory 
requirements  authorizing  it  to  do  business 
and  that  "  no  foreign  stock  corporation  doing 
business  in  this  state  without  such  certificate 
shall  maintain  any  action  in  this  state  upon 
any  contract  made  by  it  in  this  state  until  it 
shall  have  procured  such  certificate." 

Tennessee.  —  Eastern  Bldg.,  etc.,  Assoc.  v. 
Bedford,  88  Fed.  Rep.  7;  Caesar  v.  Capell,  83 
Fed.  Rep.  404.  The  Tennessee  statutes  pro- 
vide in  substance  that  no  foreign  corporation 
shall  do  any  business  in  the  state  before  com- 
plying with  its  requirements,  declare  that  it 
shall  be  a  misdemeanor  to  do  so,  and  provide 
a  specific  penalty. 

Washington.  —  Huttig  Bros.  Mfg.  Co.  v. 
Denny  Hotel  Co.,  6  Wash.  122.  The  Wash- 
ington statute  authorizes  foreign  corporations 
to  sue  and  be  sued,  to  acquire  and  hold  prop- 
erty, and  to  do  business  in  the  same  manner  and 
to  the  same  extent  as  domestic  corporations, 
and  provides  that  such  a  corporation  shall  file 
in  the  office  of  the  secretary  of  state  a  certified 
copy  of  its  articles  of  incorporation  and  a  writ- 
ten appointment  of  a  resident  agent. 

Effect  of  Dissolution  Before  Compliance.  —  Al- 
though a  foreign  corporation  may  maintain 
suit  on  a  contract  made  before  complying  with 
the  statutory  regulations,  by  complying  there- 
with before  instituting  the  suit,  yet  if  by  its 
own  negligence  it  fails  to  comply  with  the 
statutes  before  it  is  dissolved,  and  a  suit  is 
brought  by  its  receiver,  the  impossibility  of 
compliance  because  of  such  dissolution  will  be 
no  ground  to  permit  the  receiver  to  sue.  and 
the  suit  must  fail.  Wiestling  v.  Warthin,  1 
Ind.  App.  217. 
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This  rule  is  founded  on  the  soundest  principles  of  justice.  The  doctrine  of 
these  decisions  is  that  where  a  corporation  is  shown  to  have  transacted  business 
in  a  state  wherein  by  statute  certain  acts  are  required  to  be  done  before  it  has 
the  right  to  do  so,  a  conclusive  presumption  arises  that  the  company  has  com- 
plied with  the  requirements  of  the  law  in  that  respect.  It  cannot  be  allowed 
to  set  up  its  own  violation  of  law  as  a  defense  to  an  action.  So  to  permit 
would  be  to  invite  it  to  take  advantage  of  its  own  wrongful  acts  and  to  per- 
petrate a  fraud  upon  those  who  may  deal  with  it  in  good  faith  and  improperly 
relying  upon  the  fact  that  the  company  had  conformed  to  the  law  which 
authorized  it  to  transact  business.1  The  primary  objects  of  these  statutory 
requirements  are  the  protection  of  the  state's  own  citizens  and  the  raising  of 
revenue,2  and  the  law  should  not  be  so  construed  as  to  become  an  instrument 
of  oppression  to  those  for  whose  protection  it  was  intended.3 

b.  Rule  that  Other  Contracting  Party  Is  Estopped  from  Setting 
Up  Noncompliance.  —  There  are  also  decisions  in  which  it  is  held  that  a 
contract  with  a  foreign  corporation  cannot  be  repudiated  on  the  ground  that 


Illinois  —  Watertown  F.  Ins.  Co.  v.  Rust, 
141  111.  88. 

Indiana.  —  See  Phenix  Ins.  Co.  v,  Pennsyl- 
vania R.  Co.,  134  Ind.  215.  It  is  impossible  to 
determine  with  any  certainty  the  grounds  on 
which  the  court  based  its  decision,  but  the 
case  seems  to  sustain  the  text. 

Iowa.  —  Sparks  v.  National  Masonic  Acc. 
Assoc.,  100  Iowa  466;  Pennypacker  v.  Capital 
Ins.  Co.,  80  Iowa  56,  20  Am.  St.  Rep.  395. 

Michigan.  —  Clay  F.  &  M.  Ins.  Co.  v.  Huron 
Salt,  etc.,  Mfg.  Co.,  31  Mich.  346. 

Minnesota.  —  Ganser  v.  Fireman's  Fund  Ins. 
Co.,  34  Minn.  372. 

New  York.  —  Marshall  v.  Reading  F.  Ins. 
Co.,  78  Hun  (N.  Y.)  83;  Franzen  v.  Zimmer, 
90  Hun  (N.  Y.)  103. 

Ohio.  —  Union  Mut.  L.  Ins.  Co.  v.  McMil- 
len,  24  Ohio  St.  67. 

Pennsylvania.  —  Watertown  F.  Ins.  Co.  v. 
Simons,  96  Pa.  St.  520;  Hoge  v.  Dwelling- 
House  Ins.  Co.,  138  Pa.  St.  66.  See  also 
Hagerman  v.  Empire  Slate  Co.,  g7  Pa.  St.  534. 

See  generally  the  title  Estoppel,  vol.  11,  p. 
385. 

Instances.  —  Where  an  insurance  company 
issued  a  fire  policy  on  property  in  Pennsyl- 
vania without  having  the  certificate  of  the  in- 
surance commissioner  of  that  state  that  it  was 
qualified  to  do  business  and  without  having 
the  capital  required  to  entitle  it  to  such  certifi- 
cate, it  was  held  that  the  policy  was  not  for 
that  reason  void,  and  that  the  holder  could  re- 
cover upon  it  notwithstanding  the  laws  of  that 
state  declared  that  no  foreign  insurance  com- 
pany should  be  permitted  to  issue  policies  of 
insurance  upon  property  in  said  state  without 
first  having  procured  such  certificate.  Penny- 
packer  v.  Capital  Ins.  Co.,  80  Iowa  56,  20  Am. 
St.  Rep.  395.  To  the  same  effect  see  Clay  F. 
&  M.  Ins.  Co.  v.  Huron  Salt,  etc.,  Mfg.  Co., 
31  Mich.  346;  Watertown  F.  Ins.  Co.  v.  Rust, 
141  111.  88;  Franzen  v.  Zimmer,  90  Hun  (N. 
Y.)  103. 

Estoppel  of  Unauthorized  Agent.  —  Where  a 
citizen  of  the  domestic  state  does  work  and 
furnishes  goods  to  and  on  the  credit  of  a  for- 
eign manufacturing  company  on  the  order  of 
the  defendant  who  assumed  to  represent  it  as 
its  agent  in  the  domestic  state,  the  company 
not   having    complied    with    the  statutory 
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requirements,  it  was  held  that  the  defendant, 
having  assumed  to  act  for  the  company  know- 
ing that  he  was  not  authorized  to  do  so,  be- 
came personally  liable  to  the  party  with  whom 
he  dealt  on  account  ot  his  principal.  Lasher 
v.  Stimson,  145  Pa.  St.  30. 

1.  Considerations  on  Which  Rule  Based.  —  Ehr- 
man  v.  Teutonia  Ins.  Co.,  1  Fed.  Rep.  471; 
Diamond  Plate  Glass  Co.  v.  Minneapolis  Mut. 
F.  Ins.  Co.,  55  Fed.  Rep.  27;  Sparks  v.  Na- 
tional Masonic  Acc.  Assoc.,  73  Fed.  Rep.  277; 
Berry  v.  Knights  Templars',  etc.,  L.  Indem- 
nity Co.,  46  Fed.  Rep.  439;  Sparks  v.  National 
Masonic  Acc.  Assoc.,  100  Iowa  466. 

2.  Protection  of  Citizens  the  Object  of  the  Statute 
—  United  States. —  Ehrman  v.  Teutonia  Ins. 
Co.,  1  Fed.  Rep.  475;  Diamond  Plate  Glass 
Co! v.  Minneapolis  Mut.  F.  Ins.  Co.,  55  Fed. 
Rep.  28. 

Iowa.  —  Pennypacker  v.  Capital  Ins.  Co.,  80 
Iowa  56,  20  Am.  St.  Rep.  395. 

A'ew  York.  —  Marshall  v.  Reading  F.  Ins. 
Co.,  78  Hun  (N.  Y.)  83. 

Ohio.  —  Union  Mut.  L.  Ins.  Co.  v.  McMil- 
len,  24  Ohio  St.  67. 

Pennsylvania.  —  Watertown  F.  Ins.  Co.  v. 
Simons,  96  Pa.  St.  520. 

"  The  state  laws  *  *  *  were  enacted  for 
the  benefit  of  the  state  and  the  protection  of 
the  policy  holders.  By  failing  to  comply  with 
them  the  defendantand  its  agents  incurred  the 
prescribed  penalties;  but  such  failure  does 
not  affect  the  validity  of  its  policies,  or  in  any 
manner  operate  to  the  prejudice  of  its  policy 
holders.  By  the  fact  of  doing  business  in  the 
state  it  [the  insurance  company]  asserted  a 
compliance  with  the  laws  of  the  state,  and 
after  enjoying  all  the  benefits  of  that  business 
and  receiving  the  money  of  the  assured  it  will 
not  be  heard  to  say  that  it  never  submitted  '  to 
the  jurisdiction  of  the  state.'  It  can  reap  no 
advantage  from  its  own  wrong."  Berry  v. 
Knights  Templars',  etc.,  L.  Indemnity  Co.,  46 
Fed.  Rep.  439.  .  . 

"  To  sustain  this  defense  would  be  giving 
judicial  sanction  to  business  methods  much 
below  the  standard  of  common  honesty." 
Sparks  v.  National  Masonic  Acc.  Assoc.,  73 
Fed.  Rep.  285. 

3.  Marshall  v.  Reading  F.  Ins.  Co.,  78  Hun 
(N.  Y.)  83. 
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such  corporation  has  not  complied  with  the  law  relative  to  foreign  corpora 
tions  doing  business  in  the  state.1    In  a  majority  of  these  decisions  the  hold 
ing  seems  to  be  based,  in  a  measure,  at  least,  on  the  fact  that  the  statutory 
provisions  imposed  a  penalty  for  noncompliance  and  did  not  expressly  declare 
that  the  contracts  of  noncomplying  corporations  should  be  void  2 

9.  Rule  that  Noncompliance  Does  Not  Affect  Fully  Executed  Contract.  —  Where 
a  contract  made  by  a  noncomplying  foreign  corporation  in  the  domestic  state 
with  one  of  its  citizens,  has  been  fully  executed,  neither  party  can  be  granted 
any  relief  on  the  ground  that  the  foreign  corporation  has  failed  to  comply  with 
the  statutory  regulations.3  "The  law  will  not  interfere  at  the  instance  of 
either  party  to  undo  that  which  it  was  originally  unlawful  to  do  and  to  the 
doing  of  which,  so  long  as  the  contract  to  that  end  remained  executory 
neither  party  could  have  coerced  the  other."  Being  equally  in  fault  the  law 
will  help  neither.4 

10.  Effect  of  Statutes  Prohibiting  Suit  in  Case  of  Noncompliance  —  If  the 

statutes  imposing  conditions  expressly  declare  that  no  suit  shall  be  brought  on 
a  contract  or  obligation  made  in  violation  thereof,  there  can  be  no  room  for 
any  other  construction  than  that  the  contract  will  be  void  so  far  as  the  right 
of  the  corporation  to  enforce  it  is  concerned.5 

11.  Status  of  Contracts  Made  After  Revocation  of  Authority.  —  An  agent  of  an 
insurance  company  who  issues  a  policy  and  receives  a  premium  after  the  com- 
pany's certificate  of  authority  to  do  business  has  been  revoked  must  refund  the 
premium  whether  or  not  he  was  at  the  time  aware  of  the  revocation  of  the 
certificate.6 

12.  Status  of  Contracts  in  Case  of  Substantial  Compliance  with  Statutory  Require- 
ments.  —  Where  there  has  been  a  substantial  compliance  by  a  foreign  company 
with  the  statutory  requirements  of  the  domestic  state,  it  will  be  entitled  to 
enforce  its  contracts  although  a  state  officer,  without  neglect  on  the  part  of 


1.  Party  Contracting  with  Corporation  Estopped 
to  Set  Up  Noncompliance.  —  Sherwood  v.  Alvis, 
83  Ala.  115;  Columbus  Ins.  Co.  v.  Walsh,  18 
Mo.  230;  Whitman  Agricultural  Co.  v.  Strand, 
8  Wash.  647;  Rathbone  v.  Frost,  9  Wash.  167'; 
La  France  F.  Eng  ine  Co.  v.  IVIt.  Vernon,  o,  Wash. 
142,  43  Am.  St.  Rep.  827;  Dearborn  Foundry 
Co.  v.  Augustine,  5  Wash.  67.  See  also 
Washburn  Mill  Co.  v.  Bartlett,  3  N.  Dak.  138- 
The  Manistee,  5  Biss.  (U.  S.)38r.  Contra,  In  re 
Comstock,  3  Sawy.  (U.  S.)  218. 

2..  Reason  for  Rule.  —  See  Washington  cases 
cited  in  preceding  note. 

3.  Effect  on  Executed  Contracts.  —  Sherwood 
v.  Alvis,  83  Ala.  115;  Gamble  v.  Caldwell,  98 
A|a.  577;  Shahan  v.  Tethero,  114  Ala.  404; 
Kindred  v.  New  England  Mortg.  Security  Co., 
116  Ala.  192;  Craddock  v.  American  Freehold 
Land  Mortg.  Co.,  88  Ala.  281;  Russell  v. 
Jones,  101  Ala.  261;  Long  v.  Georgia  Pac.  R. 
Co.,  91  Ala.  521,  24  Am.  St.  Rep.  931.  See 
also  the  title  Ultra  Vires. 

Illustrations  of  Rule.  —  In  an  action  on  notes 
given  by  a  domestic  citizen  to  the  agent  of  a 
foreign  insurance  company  for  money  ad- 
vanced by  the  agent  in  payment  of  premiums 
on  a  policy  taken  out  by  the  domestic  citizen, 
it  is  no  defense  that  the  company  had  not 
complied  with  statutory  provisions  relative  to 
doing  business.  Russell  v.  Jones,  101  Ala. 
261. 

For  further  illustrations  see  supra,  this  title. 
Rights  in  Respect  to  Real  Estate  —  Right  to 
Acquire  Mortgages. 

4.  Long  v.  Georgia  Pac.  R.  Co.,  91  Ala.  521, 


24  Am.  St.  Rep.  931.  See  the  title  Ultra 
Vires. 

5.  Statutes  Denying  Right  to  Sue.  —  Western 
Paper  Bag  Co.  v.  Johnson,  (Tex.  Civ.  App. 
1896)  38  S.  W.  Rep.  364;  Southern  Bldg.,  etc., 
Assoc.  v.  Skinner,  (Tex.  Civ.  App.  1897)  42  S. 
W.  Rep.  320;  New-Hope  Delaware  Bridge  Co. 
v.  Poughkeepsie  Silk  Co.,  25  Wend.  (N.  Y.) 
648;  National  Bank  v.  Phcenix  Warehousing 
Co.,  6  Hun  (N.  Y.)  71;  De  Groot  v.  VanDuzer, 
20  Wend.  (N.  Y.)  390;  Taber  v.  Interstate 
Bldg.,  etc..  Assoc.,  91  Tex.  92.  See  also 
Louisville  Bank  v.  Young,  37  Mo.  398,  in 
which  case  it  was  held  that  no  recovery 
could  be  had  on  a  note  for  a  loan  by  a 
foreign  banking  company  where  the  statute 
expressly  declared  that  any  note  securing  the 
payment  of  money  loaned  by  a  foreign  bank- 
ing company  should  be  void. 

6.  Contracts  Made  After  Revocation  of  Author- 
ity.—  McCutcheon  v.  Rivers,  68  Mo.  122.  See 
also  American  Ins.  Co.  v.  Stoy,  41  Mich.  385. 
in  which  case  it  was  held  that  an  insurance 
company  which,  after  obtaining  permission  to 
do  business  for  a  year,  issues  policies  and  ac- 
cepts instalment  notes  for  the  premiums,  can- 
not collect  on  such  notes  as  they  fall  due  if  its 
license  is  revoked  on  the  expiration  of  the  year. 

Voluntary  Withdrawal  of  Agency.  —  A  non  resi- 
dent may  sue  in  Maryland  a  foreign  insurance 
company  upon  a  policy  issued  in  that  state 
upon  property  in  another  state,  although  the 
company  has  withdrawn  its  agency  and  ceased 
10  do  business  in  the  first-named  state.  Ben 
Franklin  Ins.  Co.  v.  Gillett,  54  Md.  212. 
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the  corporation,  has  failed  to  take  some  of  the  steps  required  by  statute.1 
On  the  other  hand,  it  has  been  held  that  the  corporation  and  those  claiming 
under  it  cannot  object  that  an  attempted  compliance  with  the  statutory 
requirements  is  insufficient.2 

13.  Effect  on  Contracts  Made  Outside  of  Domestic  State.  —  The  statutes  under 
consideration  have  no  application  to  contracts  made  outside  of  the  domestic 
state  and  present  no  bar  to  the  right  of  a  foreign  corporation  to  enforce  such 
contracts  in  the  domestic  courts.3 

14.  Effect  on  Existing  Contracts  of  Statutes  Imposing  Conditions.  —  A  statute 
making  it  unlawful  for  foreign  corporations  to  do  business  without  first  com* 
plying  with  its  requirements  has  no  application  to  contracts  of  foreign  corpora- 
tions made  before  the  enactment  thereof.4 

15.  Effect  of  Noncompliance  on  Contracts  between  Foreign  Corporations.  — 
A  statute  providing  that  a  noncompliance  with  its  conditions  shall  render  void 
contracts  between  foreign  corporations  and  domestic  citizens  does  not  affect 
the  validity  of  a  contract  between  foreign  corporations  made  in  the  domestic 
state.5 

16.  Effect  of  Noncompliance  on  Enforcement  of  Domestic  Contract  in  Another 
State.  —  If  a  contract  by  a  foreign  corporation  is  not  enforceable  in  the  state 
where  made,  because  of  a  noncompliance  by  the  corporation  with  the  statu- 
tory conditions  precedent  to  doing  business  in  that  state,  it  has  been  held  that 
the  contract  will  not  be  enforced  by  the  courts  of  another  state.6 

17.  Rights  of  Innocent  Third  Parties  Who  Have  Purchased  Notes  Given  to  Non- 
complying  Company.  —  If  notes  given  to  a  noncomplying  foreign  corporation  in 
the^transaction  of  business  in  the  domestic  state  are  acquired  by  innocent  pur- 


1.  Substantial    Compliance  with   Statutes.  — 

American  Ins.  Co.  v.  Butler,  70  Ind.  1,  in 
which  case  it  was  held  that,  a  foreign  com- 
pany having  performed  the  statutory  condi- 
tions, the  fact  that  a  state  auditor  failed  to 
furnish  a  certified  copy  of  the  act  of  incorpora- 
tion, without  the  company's  fault,  did  not  ren- 
der its  contracts  void,  and  that  it  might  recover 
on  bonds  taken  in  consideration  thereof.  To 
the  same  effect  is  American  Ins.  Co.  v.  Pres- 
sell,  78  Ind.  442.  In  this  case  it  appeared  that 
a  foreign  insurance  company  furnished  to  the 
auditor  of  state  a  statement  substantially  as 
required  by  statute.  A  copy  of  its  charter  was 
furnished  as  a  separate  paper,  and  not  em- 
braced as  the  fourteenth  item  of  the  statement 
as  required  by  statute.  This  was  accepted  by 
the  auditor  as  sufficient.  It  was  held  that  a 
premium  note  taken  by  the  company  for  in- 
surance made  by  it  in  the  domestic  state  was 
not  for  this  reason  void. 

2.  Estoppel  to  Deny  Compliance. —  Evans  v. 
Lee,  11  Nev.  194. 

3.  Effect  on  Contracts  Made  Outside  Domestic 
State.  —  St.  Louis,  etc.,  R.  Co.  v.  Philadelphia 
F.  Assoc.,  55  Ark.  163;  Friend  v.  Smith  Gin 
Co.,  59  Ark.  86;  White  River  Lumber  Co.  v. 
Southwestern  Imp.  Assoc.,  55  Ark.  625; 
Lukens  Iron,  etc.,  Co.  v.  Payne,  13  N.  Y. 
App.  Div.  11;  Hyde  v.  Goodnow,  3  N.  Y.  266; 
Huntley  v.  Merrill,  32  Barb.  (N.  Y.)  626;  West- 
ern v.  Genesee  Mut.  Ins.  Co.,  12  N.  Y.  258. 

Contract  Held  to  Have  Been  Made  Outside  of  the 
State.  —  A  mutual  fire-insurance  company  had 
an  agent  residing  in  the  state  of  Ohio  author- 
ized to  receive  applications  for  insurance. 
The  agent  received  from  a  party  also  residing 
in  Ohio  an  application,  together  with  the  pre- 
mium note  of  the  applicant,  and  transmitted 

13  C.  of  L.— 56  £ 


them  to  the  office  of  the  company  in  New 
York,  where  they  were  received,  passed  upon, 
and  approved,  and  where  a  policy  was  exe- 
cuted and  transmitted  to  the  applicant  by 
mail.  The  agent  had  no  authority  to  make 
insurance.  It  was  held  in  an  action  to  recover 
the  premium  note  that  the  contract  was  made 
in  New  York  at  the  office  of  the  company,  and 
not  in  Ohio,  and  was  therefore  not  within  the 
jurisdiction  of  the  Ohio  statute  declaring  that 
no  policy  of  insurance  should  be  signed, 
issued,  or  delivered  in  Ohio  by  any  company 
not  chartered  by  the  laws  thereof  except  by  an 
agent  of  such  company  who  should  have  first 
obtained  a  license  in  the  manner  prescribed 
by  the  act.    Hyde  v.  Goodnow,  3  N.  Y.  266. 

4.  Effect  of  Statutes  on  Existing  Contracts.  — 
Providence  Steam,  etc.,  Co.  v.  Connell,  86 
Hun  (N.  Y.)  319;  Whitlev  v.  General  Electric 
Co.,  (Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  959; 
American  Bldg.,  etc.,  Assoc.  v.  Rainbolt,  48 
Neb.  434;  St.  Louis,  etc.,  R.  Co.  v.  Philadel- 
phia F.  Assoc.,  55  Ark.  163;  M.  B.  Faxon  Co, 
v.  Lovett.  Co.,  60  N.  J.  L.  128. 

Impairment  of  Contract  Obligations.  —  Even 
assuming  that  the  purpose  of  such  statute  was 
to  declare  contracts  of  noncomplying  foreign 
corporations  illegal,  it  is,  as  to  agreements 
existing  at  the  time  of  its  enactment,  a  clear 
invasion  cf  constitutional  rights,  as  impairing 
contract  obligations.  American  Bldg.,  etc., 
Assoc.  v.  Rainbolt,  48  Neb.  434. 

5.  Contracts  Between  Foreign  Corporations.  — 
St.  Louis,  etc.,  R.  Co.  v.  Philadelphia  F. 
Assoc.,  60  Ark.  325. 

6.  Suit  Brought  in  Another  State.  —  Ford  v. 
Buckeye  State  Ins.  Co.,  6  Bush  (Ky.)  133, 
99  Am.  Dec.  663.  But  see  Eureka  Ins.  Co.  v. 
Parks,  1  Cine.  Super.  Ct.  Rep.  574. 
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chasers  for  value  and  without  notice  of  noncompliance,  such  noncompliance 
cannot  be  set  up  as  a  defense  in  a  suit  thereon.1  Of  course  if  the  person  who 
acquires  the  note  knows  or  has  reasonable  cause  to  know  of  a  corporation's 
noncompliance  with  the  statutory  requirements,  he  cannot  recover  thereon.* 

18.  How  Noncompliance  Affects  Rights  of  Corporation  as  Against  Its  Agent  and 
His  Sureties.  —  Where  a  foreign  corporation  is  forbidden  under  penalties  to  do 
business  in  the  domestic  state  without  complying  with  statutes  imposing  con- 
ditions, the  corporation  cannot  maintain  an  action  against  the  sureties  for 
moneys  received  by  the  agent  in  transacting  its  business  in  the  domestic  state.3 
But  while  the  corporation  cannot  recover  on  the  bond,  it  may  still  maintain 
an  action  against  the  agent  for  moneys  received  in  the  course  of  his  agency. 
And  the  reason  of  this  is  that  the  agent  is  estopped  to  deny  the  authority  of 
the  company  to  do  business.4 

19.  Validating   Contracts  of  Noncomplying   Corporation   by  Legislation.   

Although  a  foreign  corporation  has  made  contracts  in  the  domestic  state  with- 
out complying  with  the  statutory  requirements,  it  is  competent  for  the  legis- 
lature to  pass  a  curative  act  making  such  contracts  valid  and  enforceable  by 
the  corporation.5  And  it  makes  no  difference  that  the  statutes  imposing  con- 
ditions declare  that  contracts  made  before  complying  therewith  shall  be  void.® 
Legislation  of  this  character  does  not  impair  the  obligation  of  the  contract 


1.  Rights  of  Innocent  Purchasers  of  Notes.  — 

Williams  v.  Cheney,  3  Gray  (Mass.)  215;  Jones 
v.  Smith,  3  Gray  (Mass.)  500;  Roche  v.  Ladd, 
1  Allen  (Mass.)  436;  Zink  v.  Dick,  1  Ind.  App. 
269;  City  Bank  v.  Press  Co.,  56  Fed.  Rep. 
260. 

Notes  Taken  as  Collateral  Security.  —  Notes  of 
a  noncomplying  company  taken  as  collateral 
security  for  a  debt  which  has  been  paid  since 
the  commencement  of  the  action  thereon  are 
void.  A  party  thus  acquiring  them  can  have 
no  greater  rights  under  the  contract  than  those 
of  the  payee.  '  Roche  v.  Ladd,  I  Allen  (Mass.) 
436.  See  also  Drinkhouse  v.  Surette,  1  Allen 
(Mass.)  443,  note. 

2.  Knowledge  of  Noncompliance.  —  Williams 
v.  Cheney,  8  Gray  (.Mass.)  206. 

What  Is  Sufficient  Evidence  of  Notice.  —  The 
fact  that  the  person  acquiring  the  note  is  a 
director,  treasurer,  and  one  of  the  executive 
committee  of  the  company,  is  sufficient  evi- 
dence that  he  had  knowledge  or  reasonable 
cause  to  know  that  the  company  had  not  com- 
plied with  the  statutory  requirements.  Wil- 
liams v.  Cheney,  8  Gray  (Mass.)  206. 

3.  Rights  of  Noncomplying  Corporation  on 
Agent's  Bond.  —  Thorne  v.  Travellers  Ins.  Co., 
80  Pa.  St.  15;  Lasher  v.  Stimson,  145  Pa.  St. 
30;  Mutual  Ben.  L.  Ins.  Co.  v.  Bales,  92  Pa. 
St.  352;  U.  S.  Express  Co.  v.  Lucas,  36  Ind. 
361;  Daniels  v.  Barney,  22  Ind.  207;  Barney 
v.  Daniels,  32  Ind.  19;  McCanna,  etc.,  Co.  v. 
Citizens'  Trust,  etc.,  Co.,  76  Fed.  Rep.  420. 
affirming  74  Fed.  Rep.  597.  Compare  U.  S. 
Life  Ins.  Co.  v.  Adams,  7  Biss.  (U.  S.)  30. 
Contra,  Manhattan  Ins.  Co.  v.  Ellis,  32  Ohio 
St.  388;  Washington  County  Ins.  Co.  v.  Col- 
ton,  26  Conn.  42. 

Illustrations  of  Rule.  —  An  action  cannot  be 
maintained  against  the  principal  and  surety  on 
a  bond  given  by  an  express  agent  to  secure  the 
faithful  discharge  of  his  duties  to  an  express 
company  which  carries  on  its  business  in  the 
state  of  Indiana  without  compliance  with  the 
statutory  requirements.  Daniels  v.  Barney, 
22  Ind.  207. 


So  where  a  foreign  insurance  company  is 
forbidden  under  penalty  to  do  business  with- 
out complying  with  the  statutes,  it  cannot 
maintain  an  action  on  a  bond  against  the 
agent  and  his  sureties  to  recover  moneys  re- 
ceived by  the  agent  in  transacting  its  business 
in  the  domestic  state.  Thorne  v.  Travellers 
Ins.  Co.,  80  Pa.  St.  15. 

Reason  for  Rule.  —  The  sureties  have  no 
knowledge  of  the  illegal  conduct  of  the  agent 
of  a  corporation,  and  are  not  a  party  to  any 
fraud  or  violation  of  a  statute.  Hence  there 
is  nothing  to  estop  their  showing  the  whole 
character  of  the  consideration  on  which  the 
bond  rests.  Thorne  v.  Travellers  Ins.  Co.,  80 
Pa.  St.  15. 

4.  Rights  of  Company  Not  Based  on  Bond.  — 

U.  S.  Express  Co.  v.  Lucas.  36  Ind.  361; 
Penn  Mut.  L.  Ins.  Co.  v.  Bradley,  (Supreme 
Ct.)  21  N.  Y.  Supp.  876,  affirmed  142  N.  Y.  660. 

Right  of  Agent  to  Credits  for  Money  Expended. 
—  Where  a  corporation  sues  its  agent  for  an 
accounting,  he  is  entitled  to  credits  for  moneys 
expended  for  the  company  after  execution  of 
articles  of  incorporation  and  before  the  filing 
of  the  same  in  the  office  of  the  secretary  of 
state.  Grand  River  Bridge  Co.  v.  Rollins,  13 
Colo.  4. 

Criminal  Liability  of  Agent  —  How  Affected  by 

Noncompliance.  —  An  agent  of  a  foreign  corpo- 
ration who  has  embezzled  money  of  ;uch  cor- 
poration cannot  urge  in  defense  that  such  cor- 
poration had  not  complied  with  the  statute 
concerning  registration  and  was  wrongfully 
carrying  on  business.  State  v.  O'Brien,  04 
Tenn.  79. 

5.  Effect  of  Curative  Legislation.  —  Gross  v. 

U.  S.  Mortgage  Co.,  108  U.  S.  477,  affirming  93 
111.  483;  Caesar  v.  Capell,  83  Fed.  Rep.  425; 
Mutual  Ben.  L.  Ins.  Co.  v.  Winne,  20  Mont. 
20;  Skillern  v.  Continental  Ins.  Co.,  (Tenn.  Ch. 
1897)  42  S.  VV.  Rep.  180.  See  also  Bouker  Con- 
tracting Co.  v.  Del  Genovese,  (Super.  Ct.)  33 
N.  Y.  Supp.  10. 

6.  Effect  of  Statutes  Declaring  Contracts  Void.  — 
Mutual  Ben.  L.  Ins.  Co.  v.  Winne,  20  Mont.  20. 
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nor  divest  the  parties  of  any  of  their  rights  of  property;1  neither  is  it  in 
violation  of  a  state  constitutional  provision  forbidding  the  enactment  of  laws 
retrospective  in  their  operation.2 

20.  Ouster  of  Foreign  Corporation  for  Noncompliance.  —  As  a  state  has  the 
power  to  prohibit  foreign  corporations  from  carrying  on  business  within  its 
limits  except  on  such  conditions  as  it  may  see  fit  to  impose,  it  must  follow  that 
the  state  has  power  to  oust  a  foreign  corporation  from  the  exercise  of  its  fran- 
chises when  it  assumes  to  carry  on  business  within  the  limits  of  the  state  without 
complying  with  such  conditions;  and  for  this  purpose  quo  warranto  is  a 
proper  remedy.3  In  case  the  noncompliance  is  not  the  result  of  wilful  neglect, 
but  rather  of  a  misapprehension,  it  is  within  the  discretion  of  the  court  before 
which  the  proceedings  are  pending  to  give  the  corporation  a  reasonable  time 
to  comply  with  the  requirements.4 

21.  Liability  of  Noncomplying  Foreign  Corporations  and  Their  Agents  to  Penal- 
ties. —  In  a  number  of  states  it  is  provided  by  statute  that  noncomplying 
corporations  or  their  agents,  or  both,  shall  be  liable  to  penalties  for  doing 
business  within  their  limits.  These  statutes  must,  of  course,  be  strictly  con- 
strued,5 and  an  agent  is  not  liable  to  a  penalty  for  acts  of  agency  performed 


1.  Not  an  Impairment  of  Contractual  Obliga- 
tions.—  See  cases  cited  in  the  two  preceding 
notes. 

2.  Constitutionality  of  Statutes.  —  Mutual  Ben. 
L.  Ins.  Co.  v.  Winne,  20  Monl.  20,  in  which 
case  the  court  said  in  respect  to  the  consti- 
tutional provision:  "  It  is  not  an  inhibition 
against  general  retrospective  legislation  en- 
abling corporations  which  have  made  con- 
tracts without  first  observing  certain  legal 
formalities  to  enforce  such  contracts.  *  *  * 
Under  its  terms  no  special  retrospective  laws 
can  be  passed  for  the  benefit  of  a  corporation, 
nor  can  any  law  be  enacted  making  a  contract 
or  obligation  where  none  had  existed;  but  if  a 
contract  has  been  entered  into  between  a  citi- 
zen of  the  state  and  a  foreign  corporation,  and 
the  citizen  has  been  possessed  of  a  legal  right 
to  avoid  it  because  of  a  defect  of  proceeding 
on  the  part  of  the  corporation,  which  right,  in 
violation  of  good  conscience,  the  citizen  un- 
justly insists  upon,  it  never  was  the  design  of 
the  constitution  to  protect  such  a  right  by 
taking  away  from  the  legislature  the  power  to 
pass  a  healing  act  which  deprives  the  citizen 
of  that  right." 

3.  Ouster  of  Foreign  Corporations.  —  State  v. 
Western  Union  Mut.  L.  Ins.  Co.,  47  Ohio  St. 
167;  State  v.  Fidelity,  etc.,  Ins.  Co.,  49  Ohio  St. 
440;  State  7>.  Omaha,  etc.,  R.,  etc.,  Co.,  91 
Iowa  517;  State  v.  Fidelity,  etc.,  Co.,  77  Iowa 
648;  State  v.  Fidelity,  etc.,  Ins.  Co.,  39  Minn. 
538. 

That  a  foreign  corporation  cannot  be  ousted 
of  the  right  to  be  a  corporation,  nor  of  any  of 
the  franchises  conferred  on  it  by  the  domi- 
ciliary state,  is  not  open  to  question;  but  as 
to  such  franchises  and  privileges  as  are  de- 
rived from  the  laws  of  the  domestic  state  it  is 
as  much  amenable  to  the  laws  of  the  domestic 
state  as  a  domestic  corporation,  and  when 
found  exercising  such  franchises  without 
authority  of  law  may  be  ousted  therefrom. 
State  v.  Fidelity,  etc.,  Ins.  Co.,  49  Ohio  St. 
440. 

Quo  Warranto  the  Proper  Remedy,  — ■  A  state 
officer,  in  issuing  licenses  10  foreign  corpora- 
tions to  do  business,  acts  only  in  a  ministerial 


capacity,  and  his  determination  is  not  final  so 
as  to  have  a  proceeding  in  quo  warranto  to 
test  the  companies'  right  to  do  business. 
State  v.  Fidelity,  etc.,  Ins.  Co.,  49  Ohio  St. 
440;  State  v.  Fidelity,  etc.,  Ins.  Co.,  39  Minn. 
538;  State  v.  Fidelity,  etc.,  Co.,  77  Iowa  648. 

4.  Noncompliance  Due  to  Misapprehension.  — 
State  v.  Omaha,  etc.,  R.,  etc.,  Co.,  91  Iowa  517. 

5.  Liability  to  Penalties.  —  In  Missouri  it  is 
held  thai  the  agent  and  not  the  corporation  is 
liable  to  the  penalty  for  doing  business  with- 
out the  requisite  certificate,  State  v.  New  York 
L.  Ins.  Co.,  81  Mo.  89;  or  for  doing  business 
after  the  company  has  been  excluded  from  the 
state,  State  v.  Charter  Oak  L.  Ins.  Co.,  g  Mo. 
App.  364. 

In  Pennsylvania  a  statute  prohibiting  any 
person  from  "  paying  or  receiving  or  forward- 
ing any  premiums,  applications  for  insurance, 
or  in  any  manner  securing,  helping,  or  aiding 
in  the  placing  of  any  insurance  "  with  a  non- 
complying  foreign  corporation,  does  not  apply 
to  persons  taking  out  insurance,  but  only  to 
agents.    Com.  v.  Biddle,  139  Pa.  St.  605. 

It  has  also  been  held  in  this  state  thai  under 
the  Act  of  May  r,  1876,  §  48  (Bright.  Purd.  Dig. 
1057),  the  agents  of  any  foreign  insurance  com- 
pany not  licensed  to  do  business  in  the  state 
are  personally  liable  on  all  contracts  of  insur- 
ance made  by  or  through  them  directly  or  in- 
directly, and  thai  this  liability  extends  not 
only  to  the  general  agents  of  the  company,  but 
also  to  the  party  who  acts  for  the  company  in 
the  particular  transaction.  McBride  v.  Rinard, 
15  Pa.  Co.  Ct.  Rep.  422. 

In  New  York  it  has  been  held  that  an  agent 
of  a  foreign  plate-glass  company  is  liable  to 
the  penalty  imposed  upon  foreign  insurance 
companies  for  failure  to  make  annual  state- 
ments of  their  condition  to  the  insurance  de- 
partment.   People  v.  McCann,  67  N.  Y.  506. 

In  Wisconsin  a  nonresident  insurance  broker 
who,  without  having  obtained  from  the  secre- 
tary of  state  the  certificate  of  authority  re- 
quired by  Laws  1871,  c.  13,  §  3,  being  in  this 
state,  solicits  and  obtains  an  order  for  insur- 
ance in  companies  for  which  he  acts  as  broker, 
without  selecting  or  designating  the  particu- 
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without  the  state. 1 

VI.  Domestication  of  Foreign  Corporations— 1.  Acts  Held  Not  to  Consti- 
tute Domestication.  —  As  will  subsequently  be  shown,  a  foreign  corporation  may 
be  domesticated  by  adoption  under  the  laws  of  the  domestic  state,  or  by  con- 
solidation with  a  domestic  corporation.2  It  has  been  held,  however,  that  the 
following  acts  do  not  domesticate  a  foreign  corporation  :  compliance  with  the 
requirements  of  the  domestic  statutes  enabling  a  foreign  corporation  to  do 
business;  3  maintaining  the  offices  of  its  treasurer  and  general  superintendent 
in  the  domestic  state  and  transacting  a  part  of  its  general  business  there;4  a 
legislative  authorization  by  the  domestic  state  to  acquire  a  place  of  business 
and  transact  business  in  such  state;5  the  filing  of  a  domestic  charter,  unless 
the  corporation  has  organized  and  acted  under  such  charter  ; 6  the  purchase 
of  the  property  and  franchises  of  a  domestic  corporation  without  organizing 
under  the  laws  of  the  domestic  state;  7  legislative  authority  from  the  domestic 
state  to  purchase  or  lease  and  hold  real  property ;  8  the  leasing  and  operation 
of  a  railroad  company  chartered  by  the  domestic  state,  whether  under  legisla- 
tive authority  of  the  domestic  state  9  or  without  special  legislative  authority ;  10 
a  license  from  the  domestic  state  to  construct  and  operate  a  railroad  within  its 
limits. 11 

2.  Adoption  of  Foreign  Corporation.  —  A  foreign  corporation  may  become  a 


lar  companies  in  which  the  insurance  is  to  be 
placed,  acts  as  agent  for  each  of  the  companies 
so  represented  by  him,  within  the  meaning  of 
that  chapter,  and  is  liable  to  the  penalty  pre- 
scribed by  section  5,  as  for  a  soliciting  for  each 
such  company.    State  v.  Farmer,  49  Wis.  459. 

The  statute  of  this  state  does  not  impose 
upon  the  com missioner  of  insurance  the  duty 
of  prosecuting  for  penalties  which  may  have 
been  incurred  by  an  insurance  company;  that 
duty  devolves  upon  another  officer.  State  7. 
Spooner,  47  Wis.  438. 

In  Montana  it  has  been  held  that  in  an  action 
to  enjoin  a  foreign  corporation  from  doing 
business,  if  the  complaint  fails  to  state  a  cause 
of  action,  the  complainant  cannot  enforce  the 
statutory  penalties  against  the  defendant. 
Hershfield  v.  Rocky  Mountain  Bell  Telephone 
Co.,  12  Mont.  102. 

1.  Acts  Performed  Outside  of  State.  —  Collier  v. 
Davis,  94  Ala.  456. 

2.  See  infra,  this  section.  Adoption  of  Foreign 
Corporation  ;  Interstate  Consolidation  of  Corpora- 
tions. 

3.  Compliance  with  Statutory  Conditions  Prec- 
edent to  Doing  Business.  —  Cook  v.  Hager,  3 
Colo.  386;  Quesenberry  v.  People's  Bldg.,  etc., 
Assoc.,  44  W.  Va.  512;  Savage  v.  People's 
Bldg.,  etc.,  Assoc.,  (W.  Va.  1898)31  S.  E.  Rep. 
991.   See  also  Fielder  v.  Jessup,  24  Mo.  App.  91. 

Appointment  of  Agent.  —  The  appointment  by 
a  foreign  corporation  of  an  attorney  in  the  do- 
mestic state,  in  compliance  with  the  require- 
ments of  a  statute  to  that  effect,  does  not  make 
it  a  domestic  corporation.  Quesenberry  v. 
People's  Bldg.,  etc.,  Assoc.,  44  W.  Va.  512; 
Savage  v.  People's  Bldg  ,  etc.,  Assoc.,  (W. 
Va.  1898)  31  S.  E.  Rep.  991. 

4.  Maintaining  Offices  and  Doing  Business.  — 
Baltimore,  etc.,  R.  Co.  v.  Glenn,  28  Md.  287, 
92  Am.  Dec.  688.  See  also  Crowley  v.  Panama 
R.  Co.,  30  Barb.  (N.  Y.)  99,  in  which  case  it 
was  held  that  in  New  York  a  corporation 
created  by  the  laws  of  that  state  was  deemed 
a  resident  thereof  although  the  bulk  of  its 
property  and  business  was  in  a  foreign  state. 
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5.  Legislative  Authorization  to  Do  Business.  — 

Shepard,  etc..  Lumber  Co.  v.  Burleigh,  27  N. 
Y.  App.  Div.  99.  See  also  Hammond  Beef, 
etc.,  Co.  v.  Best,  91  Me.  431. 

6.  Filing  of  Domestic  Charter  but  Failure  to 
Organize  Thereunder. —  Illinois  Bldg.,  etc., 
Assoc.  v.  Walker,  (Tenn.  Ch.  1897)  42  S.  W. 
Rep.  191. 

7.  Purchase  of  Domestic  Corporation's  Fran- 
chises. —  State  v.  Sherman,  22  Ohio  St.  411. 

8.  Legislative  Authority  to  Lease  Property.  — 

Aspinvvall  v.  Ohio,  etc.,  R.  Co..  20  Ind.  492, 
83  Am.  Dec.  329;  Phillipsburgh  Bank  v.  Lack- 
awanna R.  Co.,  27  N.  J.  L.  206;  Stale  v.  Dela- 
ware, etc.,  R.  Co.,  30  N.  J.  L.  473. 

Legislative  Authority  to  Take  Lands  by  Gift.  — 
A  statute  authorizing  a  foreign  corporation  to 
take  lands  by  gift  and  to  hold  and  convey  any 
property,  real  or  personal,  for  the  purposes  of 
its  business,  does  not  make  such  corporation  a 
domestic  one.  Matter  of  Prime,  64  Hun  (N. 
Y.)  50. 

Legislative  Authority  from  the  Home  State  to 
Acquire  Property  in  Another  6tate  does  not  con- 
stitute such  corporation  a  corporation  of  the 
state  in  which  it  is  thus  authorized  to  acquire 
land.  Aspinvvall  v.  Ohio,  etc..  R.  Co.,  20  Ind. 
492,  83  Am.  Dec.  329. 

9.  Leasing  of  Domestic  Corporation's  Property. 
—  Morgan  v.  East  Tennessee,  etc.,  R.  Co.,  4 
Woods  (U.  S.)  523;  Illinois  Cent.  R.  Co.  v. 
San  ford,  75  Miss.  862;  Rece  v.  Newport  News, 
etc.,  Co.,  32  W.  Va.  164;  Wilkinson  v.  Dela- 
ware, etc.,  R.  Co.,  22  Fed.  Rep.  353;  Williams 
v.  Missouri,  etc.,  R.  Co.,  3  Dill.  (U.  S.)  267. 

10.  Baltimore,  etc.,  R.  Co.  v.  Koontz,  104  LT. 
S.  5;  Callahan  v.  Louisville,  etc.,  R.  Co.,  II 
Fed.  Rep.  536. 

11.  License  to  Construct  Railroad. —  Pennsyl- 
vania R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  118  U. 
S.  290;  Goodlett  v.  Louisville,  etc.,  R.  Co.,  123 
U.  S.  391;  Martin  v.  Baltimore,  etc.,  R.  Co., 
151  U.  S.  673;  Dennistoun  v.  New  York,  etc., 
R.  Co.,  1  Hilt.  (N.  Y.)  62;  Martin  v.  Mobile, 
etc.,  R.  Co.,  7  Bush  (Ky.)  116;  Chapman  v. 
Alabama,  etc.,  R.  Co.,  59  Fed.  Rep.  370. 
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domestic  corporation  by  adoption  under  the  laws  of  the  domestic  state,1  as  to 
any  property  within  its  territorial  jurisdiction.2 

Question  of  Legislative  intent.  — ■  Whether  or  not  a  state  has  adopted  and  domesti- 
cated a  foreign  corporation  is  purely  a  question  of  legislative  intent.3 

Language  of  Statute  Must  Imply  Adoption.  —  To  make  a  foreign  corporation  a 
domestic  corporation  the  language  used  in  the  statutes  must  imply  creation  or 
adoption,  and  must,  in  form  and  effect,  establish  between  the  domestic  state 
and  such  company  the  same  relations  as  exist  between  such  state  and  a 
corporation  originally  created  by  it.4 


1.  Adoption  of  Foreign  Corporation.  —  Balti- 
more, etc.,  R.  Co.  v.  Harris,  12  Wall.  (U.  S.) 
65;  Indianapolis,  etc.,  R.  Co.  v.  Vance,  96  U.  S. 
450;  Graham  v.  Boston,  etc.,  R.  Co.,  118  U.  S. 
167;  James  v.  St.  Louis,  etc.,  R.  Co.,  46  Fed. 
Rep.  47;  Uphoff  v.  Chicago,  etc.,  R.  Co.,  5  Fed. 
Rep.  545;  Com.  v.  Pittsburg,  etc.,  R.  Co.,  58 
Pa.  St.  26;  Sprague  v.  Hartford,  etc.,  R.  Co., 
5  R.  I.  233;  Bernhardt  v.  Brown,  119  N.  Car. 
506. 

2.  Baltimore,  etc.,  R.  Co.  v.  Harris,  12  Wall. 
(U.  S.)6s;  Indianapolis,  etc.R.  Co.  v.  Vance, 
96  U.  S.  450. 

Original  Charter  Not  Forfeited  Thereby.  —  It  is 
not  a  cause  for  forfeiting  the  charter  obtained 
from  one  state  that  the  same  corporation  ob- 
tains a  charter  from  another  state.  Com.  v. 
Pittsburg,  etc.,  R.  Co.,  58  Pa.  St.  26. 

Not  a  Transfer  of  Allegiance.  —  A  corporation 
chartered  by  one  state  does  not  transfer  its 
allegiance  by  accepting  a  charter  from  an- 
other. It  does  not  thus  throw  off  its  original 
obligation,  nor  can  it  shelter  itself  under  its 
new  relation  from  any  violation  of  its  duties 
under  the  old.  Com.  v.  Pittsburg,  etc.,  R. 
Co,,  58  Pa.  St.  26. 

3.  Adoption  a  Question  of  Legislative  Intent.  — 
James  v.  St.  Louis,  etc,  R.  Co.,  46  Fed.  Rep. 
47;  Uphoff  v.  Chicago,  etc.,  R.  Co.,  5  Fed. 
Rep.  545;  Markwood  v.  Southern  R.  Co.,  65 
Fed.  Rep.  817;  Grangers'  L.,  etc.,  Ins.  Co.  v. 
Kamper,  73  Ala.  326. 

4.  Language  of  Statute  Must  Imply  Adoption.  — 
Markwood  v.  Southern  R.  Co.,  65  Fed.  Rep. 
817. 

Cases  Where  Foreign  Corporation  Held  Domes- 
ticated by  Legislation.  —  A  Kentucky  statute 
entitled  "  An  Act  to  incorporate  the  L.  Rail- 
way Company,"  and  providing  that  the  "  L. 
Railway  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Indiana, 
is  hereby  constituted  a  corporation,  with 
power  to  sue  and  be  sued,  contract  and  be 
contracted  with,  to  have  and  use  a  common 
seal,  with  the  power  incident  to  corporations, 
and  authority  to  operate  a  railroad,"  and  to 
purchase  property  for  depot  purposes,  connect 
with  railroads,  etc.,  creates  a  Kentucky  cor- 
poration though  no  provision  is  made  for  stock 
or  internal  government  of  the  new  corpora- 
tion. Louisville  Trust  Co.  v.  Louisville,  etc., 
R.  Co.,  75  Fed.  Rep.  433. 

So  where  the  charter  of  a  Georgia  railroad 
company  conferred  the  power  to  sell  its  road, 
charter,  franchises,  and  privileges  to  any  per- 
son or  corporation  within  or  without  the  state, 
and  a  foreign  railroad  company  purchased  the 
rights,  titles,  properties,  franchises,  powers, 
and  privileges  of  every  description  of  such 
Georgia  corporation,  and  assigned  all  its  debts 


and  obligations  of  every  sort,  the  two  becom- 
ing merged  under  the  name  of  the  foreign  cor- 
poration under  its  charter  and  the  charter 
granted  by  the  state  of  Georgia,  it  was  held 
that  the  purchaser  became  a  domestic  corpora- 
tion. Angier  v.  East  Tennessee,  etc.,  R.  Co.,  74 
Ga.  634. 

A  corporation  created  by  the  statutes  of  Con- 
necticut purchased  the  franchises  and  railroad 
of  a  corporation  created  under  the  laws  of 
Rhode  Island  and  Connecticut.  The  legisla- 
ture of  Rhode  Island  ratified  the  sale  and 
authorized  the  Connecticut  company  to  exer- 
cise the  rights,  privileges,  and  powers  of  the 
company  organized  under  the  laws  of  Connec- 
ticut and  Rhode  Island,  and  provided  that  it 
should  be  subject  to  all  the  duties  and  liabili- 
ties imposed  upon  the  same  by  its  charter  and 
the  general  laws  of  Rhode  Island.  It  was  held 
that  the  Connecticut  corporation  became  the 
legal  successor  of  the  other  corporation  in 
Rhode  Island  and  became  a  corporation  of  that 
state.    Clark  v,  Barnard,  108  U.  S.  436. 

Where  an  act  of  the  Illinois  legislature  re- 
ferred to  a  lease  made  by  an  Indiana  corpora- 
tion of  an  Illinois  railroad,  and  declared  that 
"  the  said  lessees,  their  associates,  successors, 
and  assigns,  shall  be  a  railroad  corporation 
in  this  state,  under  the  said  style  of  '  The  In- 
dianapolis and  St.  Louis  Railroad  Company,' 
and  shall  possess  the  same  or  as  large  powers 
as  are  possessed  by  said  lessor  corporation,  and 
such  other  powers  as  are  usual  to  railroad  cor- 
porations," it  was  held  that  this  was  not  a 
mere  license,  but  created  a  distinct  corporate 
body  in  Illinois.  Indianapolis,  etc.,  R.  Co.  v. 
Vance,  96  U.  S.  450. 

For  other  instances  of  statutes  held  to  do- 
mesticate foreign  corporations,  see  Western, 
etc.,  R.  Co.  v.  Roberson,  61  Fed.  Rep.  592; 
Stout  v.  Sioux  City,  etc.,  R.  Co.,  8  Fed.'.Rep. 
794;  State  v.  Chicago,  etc.,  R.  Co.,  25  Neb. 
156;  Grangers'  L.,  etc.,  Ins.  Co.  v.  Kamper, 
73  Ala. 326. 

Cases  Where  Foreign  Corporations  Held  Not  Do- 
mesticated by  Legislation.  —  An  Act  of  Tennessee 
entitled  "  an  act  to  declare  the  tetms  on  which 
foreign  corporations  organized  for  mining 
*  *  *  may  carry  on  their  business  *  *  * 
in  this  state,"  and  providing  that  such  corpora- 
tions may  become  incorporated  in  the  state  and 
carry  on  the  business  authorized  by  their  re- 
spective charters,  and  enjoy  the  rights  and  do 
the  things  therein  specified,  upon  the  terms 
therein  declared,  and  that  they  shall  file  a  copy 
of  their  charter  in  the  office  of  the  secretary  of 
state,  and  that  "  such  corporations  shall  be 
deemed  and  taken  to  be  corporations  of  this 
state,  and  shall  be  subject  to  the  jurisdiction 
of  the  courts  of  this  state,  and  may  sue  and  be 
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A  Mere  Declaration  or  Indication  of  Purpose  in  the  Caption  or  otherwise  is  not  con- 
trolling m  the  interpretation  where  the  operative  parts  of  a  statute  in  effect 
only  prescribe  the  terms  and  conditions  upon  which  a  foreign  corporation  is 
authorized  to  do  business  in  a  state  other  than  that  of  its  creation.1 

A  Mere  Grant  of  Privileges  or  Powers  to  a  foreign  corporation  as  an  existing  cor- 
poration, without  more,  does  not  make  it  a  domestic  corporation  nor  a  citizen 
of  the  state  conferring  such  powers.  And  where  a  corporation  already  exists 
even  if  adopted  by  the  laws  of  another  state  and  invested  with  full  corporate 
powers,  it  does  not  become  a  domestic  corporation  until  it  does  some  act  which 
signifies  its  acceptance  of  this  legislation  and  its  purpose  to  be  governed  by  it  2 

Effect  of  Adoption.  — Whenever  the  effect  of  such  legislation  is  the  adoption  of 
a  foreign  corporation  by  the  state  as  one  of  its  own,  it  becomes  a  citizen  as  well 
of  the  state  adopting  as  of  that  from  which  it  obtained  its  original  charter  3 

6.  Interstate  Consolidation  of  Corporations  —  a.  Consolidation  a  Valid 
Exercise  of  Legislative  Power.  -  It  is  a  valid  exercise  of  legislative 
power  tor  a  state,  by  its  own  legislature  or  in  conjunction  with  the  legislatures 
ot  another  state  or  states,  to  consolidate  one  of  its  own  corporations  with  cor- 
porations chartered  under  the  laws  of  such  other  state  or  states  4 


sued  therein  in  the  mode  *  *  *  directed 
in  the  case  of  corporations  created  *  *  * 
under  the  laws  of  this  state,"  and  a  further 
statute  amending  the  one  set  out  so  as  to  in- 
clude corporations  chartered  for  any  purpose, 
and  providing  that  "  when  a  corporation  com' 
plies  with  the  provisions  of  this  act  it  shall 
then  be,  to  all  intents  and  purposes,  a  domes- 
tic corporation,  and  may  sue  and  be  sued  in 
the  courts  of  this  state  and  subject  to  the  juris- 
diction of  the  courts  of  this  state,"  do  nol 
make  such  a  corporation  a  Tennessee  corpora- 
tion. Markwood  v.  Southern  R.  Co.  6<;  Fed 
Rep.  817. 

So  a  statute  declaring  that  foreign  corpora- 
tions doing  business  in  the  state  shall  in  all 
suits  and  legal  proceedings  be  held  and  treated 
as  domestic  corporations  of  that  state,  and  re- 
quiring them  to  file  an  agreement  to  that  effect, 
but  which  does  not  require  such  corporations 
to  obtain  a  charter  and  organize  themselves  as 
domestic  corporations,  does  not  domesticate 
such  corporations,  and  so  far  as  this  statute 
operates  to  prevent  such  corporations  from 
suing  in  the  federal  courts  it  is  void.  A 
foreign  corporation  cannot  be  domesticated  by 
a  simple  legislative  declaration  to  that  effect. 
Rece  v.  Newport  News,  etc.,  Co.,  32  W.  Va 
164. 

A  statute  granting  to  a  foreign  corporation 
all  the  rights  and  powers  given  by  the  state  to 
domestic  corporations,  provided  that  it  shall, 
"  in  exercising  the  power  of  eminent  domain 
by  this  act  conferred,  and  in  all  proceedings 
and  appeals  therein,  be  taken  and  held  in  all 
courts  and  places  to  be  a  domestic  corpora- 
tion," and  that  in  all  suits  on  causes  of  action 
arising  within  the  state  it  shall  be  deemed 
a  domestic  corporation,  does  not  domesticate  a 
foreign  corporation,  but  is  to  be  regarded  as  a 
mere  enabling  act,  and  so  far  as  it  attempts  to 
control  the  right  of  such  corporation  to  sue  in 
the  federal  courts  it  is  void.  Moore  v.  Chi- 
cago, etc.,  R.  Co.,  21  Fed.  Rep.  817.  See  also 
Chicago,  etc.,  R.  Co.  v.  Becker,  32  Fed.  Rep 
84t). 

For  other  instances  of  statutes  held  not  to 
domesticate  a  foreign  corporation,  see  Martin 
v.  Baltimore,  etc.,  R.  Co.,  151  U.  S.  673. 

SS6 


1.  Declaration  of  Purpose  in  Caption  Not  Con- 
trolling. —  Markwood  v.  Southern  R.  Co.,  65 

Fed.  Rep.  817. 

2.  Mere  Grant  of  Privileges  Does  Not  Domesti- 
cate. —  Pennsvlvania  R.  Co.  v.  St.  Louis,  etc 
R.  Co.,  118  U.  S.  296;  Philadelphia,  etc.,  r! 
Co.  v.  Kent  County  R.  Co.,  5  Houst.  (Del.) 
127;  Illinois  Bldg.,  etc..  Assoc.  v.  Walker, 
(Tenn.  Ch.  1897)  42  S.  W.  Rep.  191. 

Thus,  where  a  railroad  company  incor- 
porated and  organized  under  the  laws  of  Mary- 
land to  build  a  road  in  that  slate  subsequently 
obtained  a  special  act  of  incorporation  from 
the  legislature  of  Delaware,  for  the  pur- 
pose of  extending  its  road  into  the  latter  state, 
but  subsequently  abandoned  the  design  and 
did  nothing  under  the  act,  it  was  held  not  to 
have  become  a  domestic  corporation.  Phila- 
delphia, etc.,  R.  Co.  v.  Kent  County  R.  Co.,  5 
Houst.  (Del.)  127. 

3.  Status  of  Adopted  Corporation.  —  James  v. 
St.  Louis,  etc.,  R.  Co.,  46  Fed.  Rep.  49;  Stout 
v.  Sioux  City,  etc.,  R.  Co.,  3  McCrary  (U.  S.) 
1;  Uphoff  v.  Chicago,  etc.,  R.  Co.,  5  Fed.  Rep. 
545;  Memphis,  etc.,  R.  Co.  v.  Alabama,  107  U. 
S.  581;  Indianapolis,  etc..  R.  Co.  v.  Vance.  96 
U.  S.  450;  Clark  v.  Barnard,  108  U.  S.  4",6; 
Angier  v.  East  Tennessee,  etc.,  R.  Co.,  74 
Ga.  634;  State  v.  Chicago,  etc.,  R.  Co.,  25 
Neb.  156. 

4.  Interstate  Consolidation  of  Corporations.  — 

Wilmer  v.  Atlanta,  etc..  Air  Line  R.  Co.,  2 
Woods  (U.  S.)  418;  Richardson  v.  Vermont, 
etc.,  R.  Co.,  44  Vt.  613.  See  also  Peik  v.  Chi- 
cago, etc.,  R.  Co.,  94  U.  S.  164;  Mullerz\ 
Dows,  94  U.  S.  444;  Fitzgerald  v.  Missouri 
Pac.  R.  Co.,  45  Fed.  Rep.  815;,  Bishop  v. 
Brainerd,  28  Conn.  289;  Matter  of  St.  Paul, 
etc.,  R.  Co.,  36  Minn.  85. 

Same  Power  as  in  Case  of  Individuals.  —  A  state 
has  the  same  power  to  authorize  several  exist- 
ing corporations  to  associate  themselves  to- 
gether and  organize  themselves  into  a  new 
corporation  as  it  has  to  incorporate  individuals. 
State  Treasurer  v.  Auditor  Gen.,  46  Mich.  224. 

Not  a  Violation  of  Interstate  Commerce  Clause. 
—  In  the  absence  of  legislation  by  Congress  to 
the  contrary,  legislation  by  which  the  corpora- 
tions of  two  or  more  states  are  consolidated  is 
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b.  Necessity  of  Legislative  Authority.  —  Legislative  authority  for 
consolidation  is  necessary,  however.  A  consolidation  of  a  foreign  with  a 
domestic  corporation,  or  for  that  matter  a  consolidation  of  any  corporations 
whatever,  without  legislative  authority  is  void.1  But  it  is  not  necessary  that 
direct  legislation  for  this  purpose  should  precede  the  consolidation.  It  is 
competent  for  the  legislature  subsequently  to  ratify  an  unauthorized 
consolidation.2 

c.  Status  of  Consolidated  Corporation  — (i)  A  Domestic  Corpora- 
tion of  Each  State.  —  In  case  of  consolidation  the  new  corporation  is  a  domestic 
corporation  of  each  state  in  which  the  original  corporations  were  chartered.3 
The  separate  identity  of  each  corporation  consolidated  as  a  corporation  of  the 
state  by  which  it  was  created  is  not  lost  by  the  consolidation,4  the  consolidated 
company  existing  in  each  state  under  the  laws  of  that  state  alone.5  Two 
states  have  no  power  to  unite  in  a  legislative  act,  and  cannot  fuse  themselves 
into  a  single  sovereignty  and  as  such  create  a  body  politic  which  shall  be  a 
corporation  of  the  two  states  without  being  a  corporation  of  each  state  or  of 
either.6    In  accordance  with  these  conclusions,  it  has  been  held  that  a  con- 


not  in  violation  of  the  interstate  commerce 
clause.  Boardman  v.  Lake  Shore,  etc.,  R. 
Co.,  34  N.  Y.  158. 

1.  Legislative  Authority  for'Consolidation.Neces- 

sary  —  United  States.  —  Clearwater  v.  Mere- 
dith, 1  Wall.  (U.  S.)  40. 

Connecticut.  —  Bishop  v.  Brainerd,  28  Conn. 
289;  Mead  v.  New  York,  etc.,  R.  Co.,  45  Conn. 
199. 

Illinois.  —  Mitchell  v.  Deeds,  49  111.  410,  95 
Am.  Dec.  621. 

Indiana.  —  State  v.  Bailey,  16  Ind.  46,  79 
Am.  Dec.  405. 

New  York.  —  Taylor  v.  Earle,  8  Hun  (N. 
Y.)  1. 

2.  Ratification  of  Unauthorized  Consolidation.  — 

Bishop  v.  Brainerd,  28  Conn.  289;  Mitchell  v. 
Deeds.  49  111.  416,  95  Am.  Dec.  621;  Racine, 
etc.,  R.  Co.  v.  Farmers'  L.  &  T.  Co.,  49  111. 
331,  95  Am.  Dec.  595- 

Illustration.  —  Where  corporations  created 
respectively  by  the  laws  of  Wisconsin  and 
Illinois  consolidate,  and  in  making  the  con- 
tract of  consolidation  they  fail  to  pursue  the 
terms  of  their  charters,  and  subsequently  by 
legislative  act  of  Illinois  such  contract  is  con- 
firmed, the  corporate  existence  of  the  corpora- 
tion named  in  the  act  is  thereby  recognized  as 
a  corporation  of  the  latter  state.  Racine,  etc., 
R.  Co.  v.  Farmers'  L.  &  T.  Co.,  49  111.  331,  95 
Am.  Dec.  595. 

Authority  to  Consolidate  Strictly  Construed.  — 
A  legislative  authorization  of  a  railroad  com- 
pany to  "  purchase,  sell,  lease,  join  stocks, 
unite,  or  consolidate  with  any  connecting  rail- 
road company,"  does  not  authorize  it  to  ac- 
quire a  road  which  does  not  connect  with  the 
one  that  the  railway  company  is  authorized  to 
construct,  although  it  may  have  built  or  pur- 
chased a  line  connected  therewith.  East  Line, 
etc.,  R.  Co.  v.  State,  75  Tex.  434. 

3.  Consolidated  Corporation  a  Corporation  of 
Each  State—  United  States. — Fitzgerald  v. 
Missouri  Pac.  R.  Co.,  45  Fed.  Rep.  815;  Peik 
v.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164;  Dela- 
ware R.  Tax,  18  Wall.  (U.  S.)  206;  Nashua, 
etc.,  R.  Corp.  v.  Boston,  etc.,  R.  Corp.,  136  U. 
S.  375;  Union  Trust  Co.  v.  Rochester,  etc.,  R. 
Co..  29  Fed.  Rep.  609;  Paul  v.  Baltimore,  etc., 
R.  Co.,  44  Fed.  Rep.  513;  Graham  v.  Boston, 
«tc,  R.  Co.,  118  U.  S.  161. 


etc., 
Ohio, 


Bridge  Co. 
etc.,  R.  Co. 


Illinois.  —  Keokuk, 
People,  161  111.  132; 
People,  123  111.  467. 

Louisiana.  —  Guinault  v.  Louisville  etc.,  R. 
Co.,  41  La.  Ann.  571. 

Michigan.  —  Chicago,  etc.,  R.  Co.  v.  Auditor 
Gen.,  53  Mich.  92. 

Minnesota.  —  Matter  of  St.  Paul,  etc.,  R. 
Co.,  36  Minn.  85. 

Nebraska. — -State  v.  Chicago,  etc.,  R.  Co., 
25  Neb.  165;  Trester  v.  Missouri  Pac.  R.  Co., 
33  Neb.  171. 

New  Jersey.  —  State  v.  Metz,  32  N.  J.  L.  199. 

New  York.  —  Boardman  v.  Lake  Shore,  etc., 
R.  Co.,  84  N.  Y.  157. 

Pennsylvania.  —  Com.  v.  Pittsburg,  etc.,  R. 
Co.,  58  Pa.  St.  26;  Allegheny  County  v.  Cleve- 
land, etc.,  R.  Co.,  51  Pa.  St.  228,  88  Am.  Dec. 
579;  Rothschild  v.  Rochester,  etc.,  R.  Co.,  r 
Pa.  Co.  Ct.  Rep.  620. 

Vermont.  —  Richardson  v.  Vermont,  etc.,  R. 
Co.,  44  Vt.  623. 

4.  Identity  of  Component  Corporations  Not 
Lost.  —  Nashua,  etc.,  R.  Corp.  v.  Boston,  etc., 
R.  Corp.,  136  U.  S.  375;  Missouri  Pac.  R.  Co. 
v.  Meeh,  69  Fed.  Rep.  755;  Ohio,  etc.,  R.  Co. 
v.  Wheeler,  1  Black  (U.  S.)  297;  Racine,  etc., 
R.  Co.  v.  Farmers'  L.  &  T.  Co.,  49  111.  33*,  95 
Am.  Dec.  595;  Chicago,  etc.,  R.  Co.  v.  Auditor 
Gen.,  53  Mich.  91;  Trester  z:  Missouri  Pac. 
R.  Co.,  33  Neb.  178. 

5.  Existence  Dependent  on  Laws  of  Each  State. 
—  Muller  v.  Dows,  94  U.  S.  444;  Delaware  R. 
Tax,  18  Wall.  (U.  S.)  206;  Chicago,  etc.,  R. 
Co.  v.  Auditor-Gen.,  53  Mich.  92. 

A  corporation  cannot  be  created  by  the  co- 
operative legislation  of  two  states  so  as  to  be 
the  same  legal  entity  in  both  states.  And 
where  two  states  each  create  a  corporation  by 
the  same  name  for  the  same  purposes,  and 
composed  of  the  same  natural  persons,  it  must 
nevertheless  be  considered  as  a  distinct  corpo- 
ration in  each  state.  Ohio,  etc.,  R.  Co.  v. 
Wheeler,  1  Black  (U.  S.)  297;  Racine,  etc.,  R. 
Co.  v.  Farmers'  L.  &  T.  Co.,  49  111.  33L  95 
Am.  Dec.  595;  Ohio,  etc.,  R.  Co.  v.  People, 
123  111.  481;  Quincy  R.  Bridge  Co.  v.  Adams 
County,  88  111.  615;  Bachman  v.  Supreme 
Lodge,  etc.,  44  111.  App.  188. 

6.  Quincy  R.  Bridge  Co.  v.  Adams  County, 
88  111.  615.    See  also  Newport,  etc.,  Bridge 
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solidated  corporation  is  a  domestic  corporation  for  the  purposes  of  service  of 
process,1  of  attaching  stock  for  the  debt  of  a  nonresident,2  of  holding  corporate 
meetings,3  of  taxation,4  of  regulating  the  traffic  of  railroads,5  and  of  exercis- 
ing the  power  of  eminent  domain.6  It  has  also  been  held  that  a  consolidated 
corporation  is  a  domestic  corporation  within  a  statute  requiring  foreign  cor- 
porations to  exhibit  lists  of  their  stockholders,7  and  that  a  statute  of  limita- 
tions applicable  to  foreign  corporations  is  not  applicable  to  a  consolidated 
corporation.8  So  it  has  also  been  held  in  respect  to  these  corporations  that  a 
state  court  has  jurisdiction  of  a  bill  to  foreclose  a  mortgage  of  the  corporate 
property,  although  it  embraces  property  out  of  the  state  as  well  as  within  it.9 
And  state  courts  may  also  grant  a  decree  of  dissolution  which  affects  only  the 
local  charter.10  There  is  so  much  conflict  of  authority  in  respect  to  the  status 
of  a  consolidated  corporation  for  jurisdictional  purposes  that  the  writer  has 


Co.  v.  Woolley,  78  Ky.  523,  in  which  case  the 
court  said:  "  Kentucky  or  Ohio  has  plenary 
power  to  create  a  corporation,  but  neither  can 
create  a  part  of  the  elements  of  a  corporation 
and  rely  upon  the  other  to  complete  it,  and  by 
this  unauthorized  marriage  of  distinct  legisla- 
tive powers,  produce  a  being  which  has  not 
received  its  full  life  from  either.  Each  legis- 
lative power  must  complete  the  corporation, 
or  it  never  can  be  one,  because  the  completing 
act  of  one  state  is  not  binding  upon  the  state 
which  began  but  failed  or  refused  to  complete 
and  give  legal  existence  to  the  corporation. 
*  *  *  The  proposition  that  two  states  can 
jointly  create,  by  partial  legislation  in  each,  a 
corporation  which  has  a  complete  legal  exist- 
ence in  either,  must  fall  to  the  ground." 

1.  Domestio  Corporation — For  Service  of  Pro- 
cess.—  Matter  of  St.  Paul,  etc.,  R.  Co.,  36 
Minn.  85;  Sprague  v.  Hartford,  etc.,  R.  Co.,  5 
R.  I.  233. 

2.  Attachment  of  Stock. —  Young  v.  South 
Tredegar  Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Rep.  752. 

3.  For  Holding  Corporate  Meetings.  —  Graham 
v.  Boston,  etc.,  R.  Co.,  118  U.  S.  161;  Ohio, 
etc.,  R.  Co.  v.  People,  123  111.  467. 

A  meeting  in  one  of  several  states  of  the 
stockholders  of  a  corporation  chartered  by  all 
of  those  states  is  valid  in  respect  to  the  prop- 
erty of  the  corporation  in  all  of  them  without 
the  necessity  of  a  repetition  of  the  meeting  in 
any  one  of  those  states.  Graham  v.  Boston, 
etc..  R.  Co.,  118  U.  S.  161. 

Corporation  Created  by  Concurrent  Legislation. 
—  A  corporation  created  by  concurrent  legis- 
lation of  two  states,  receiving  from  each  the 
same  charter  and  legal  effect,  has  a  domicil  in 
each  state  and  may  lawfully  hold  its  meetings 
and  transact  its  corporate  business  in  either 
state.    Covington,  etc.,  Bridge  Co.  v.  Mayer, 

31  Ohio  St.  318. 

4.  For  Taxation.  —  Keokuk,  etc.,  Bridge  Co. 
v.  People,  161  111.  132;  Ohio,  etc.,  R.  Co.  v. 
People,  123  111.  467;  Quincy  R.  Bridge  Co. 
v.  Adams  County,  88  111.  621;  Ohio,  etc.,  R. 
Co.  v.  Weber,  96  111.  443;  State  Treasurer 
v.  Auditor-Gen.,  46  Mich.  224;  State  v.  Metz, 

32  N.  I.  L.  199. 

Basis  of  Taxation.  —  A  state  cannot  tax  the 
whole  track  and  equipments,  the  gross  earn- 
ings, or  the  entire  capital  stock  of  a  road 
which  lies  partly  without  its  boundaries  and 
is  partly  operated  in  other  states.    It  can  only 


tax  that  part  of  the  road  property  which  lies 
within  its  jurisdiction,  or  the  proportion  of 
stock  representing  that  part  of  the  road.  State 
Treasurer  v.  Auditor-Gen.,  46  Mich.  224. 

Where  a  bridge  company  was  incorporated 
under  the  laws  of  Pennsylvania  and  New  Jer- 
sey, it  was  held  that  its  capital  and  its  surplus 
were  liable  to  be  taxed  in  both  states  on  the 
principle  that  one-half  be  apportioned  to  each 
state.  State  v.  Metz,  32  N.  J.  L.  199.  Com- 
pare Keokuk,  etc..  Bridge  Co.  v.  People,  161 
111.  132,  where  it  was  held  that  all  the  capital 
stock  of  a  corporation  formed  by  the  consoli- 
dation of  corporations  of  different  states  was 
properly  taxable  in  one  of  those  states,  as  the 
corporate  existence  springs  from  the  legisla- 
tion of  the  state  and  is  to  be  regarded  and 
treated  by  the  authorities  of  the  state  as  domi- 
ciled there. 

For  a  full  treatment  of  the  subject  of  taxa- 
tion of  consolidated  railroad  companies,  see 
the  title  Taxation. 

5.  For  Regulation  of  Eailroad  Traffic.  —  Peik 

v.  Chicago,  etc.,  R.  Co.,  94  U.  S.  164;  Rail- 
road Commission  Cases,  116  U.  S.  307. 

In  Peik  v.  Chicago,  etc.,  R.  Co.,  94  U.  S. 
164,  it  was  held  that  the  legislature  of  a  state 
may  provide  by  law  for  a  maximum  charge  to 
be  made  by  a  consolidated  company  for  fare 
and  freight  or  for  the  transportation  of  persons 
and  property  carried  within  the  state  or  taken 
up  outside  the  state  and  brought  within  it,  or 
taken  up  inside  and  carried  without.  This 
decision  seems  to  be  dangerously  near  a  vio- 
lation of  the  interstate  commerce  clause.  See 
the  title  Interstate  Commerce. 

6.  For  Exercising  Power  of  Eminent  Domain. 
—  State  v.  Chicago,  etc.,  R.  Co.,  25  Neb. 
156. 

7.  For  Exhibiting  Lists  of  Stockholders.  —  Sage 
v.  Lake  Shore,  etc.,  R.  Co.,  70  N.  Y.  220. 

8.  For  Application  of  Statute  of  Limitation.  — 

Boardman  v.  Lake  Shore,  etc.,  R.  Co.,  84  N. 
Y.  157. 

9.  For  Jurisdictional  Purposes.  —  Mead  v.  New 
York,  etc.,  R.  Co.,  45  Conn.  199;  Muller  v. 
D.ows,  94  U.  S.  444. 

10.  For  Dissolution  of  Local  Charter.  —  Hart 
v.  Boston,  etc.,  R.  Co.,  40  Conn.  524,  in  which 
case  it  was  said  that  a  decree  of  dissolution  in 
Connecticut  would  have  no  authority  in  the 
other  states  to  affect  the  powers  and  especially 
th.e  existence  of  corporations  created  by  the 
latter  states. 
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deemed  it  best  to  treat  this  phase  of  the  subject  in  a  separate  subdivision.1 

(2)  Effect  of  Consolidation  on  Original  Powers,  Privileges,  and  Liabilities  of 
Component  Companies.  —  Unless  otherwise  provided  by  the  statutes  authoriz- 
in°-  the  consolidation,  each  corporation  brings  to  the  new  corporation  all  the 
powers  and  privileges  possessed  by  it,  however  different,  and  the  consolidated 
company  exercises  in  each  state  only  those  rights  and  privileges  that  the  con- 
stituent part  exercised  there.*  So,  on  the  other  hand,  the  consolidated  com- 
pany succeeds  to  all  the  liabilities  which  the  original  companies  had  before  the 
consolidation.3 

4.  Status  of  Adopted  or  Consolidated  Corporations  for  Jurisdictional  Purposes.  — 
There  is  great  difficulty  in  determining  for  purposes  of  jurisdiction  the 
status  or  citizenship  of  a  foreign  corporation  which  has  been  adopted  by  the 
laws  of  the  domestic  state,  or  which  has  been  consolidated  with  a  domestic 
corporation  by  concurrent  legislative  action  in  the  states  creating  the  corpora- 
tions. It  is  well  settled  that  an  adopted  or  consolidated  corporation  is  a  citizen 
of  the  state  where  originally  created,  for  purposes  of  suit  brought  in  that  state  ; 
and  it  cannot  remove  a  suit  brought  in  the  state  of  its  creation  by  a  citizen 
of  that  state,  to  a  federal  court,  on  the  ground  that  it  is  also  a  citizen  of  another 
state.4  It  has  also  been  held  that  where  corporations  of  two  states  are  con- 
solidated by  concurrent  legislation,  and  suit  is  brought  in  the  federal  court 
sitting  in  one  state  by  a  citizen  of  the  other,  it  cannot  be  urged  as  an  objection 
to  the  jurisdiction  that  such  corporation  is  a  citizen  of  the  other  state.5  So 


1.  See  infra,  this  section,  Status  of  Adopted 
or  Consolidated  Corporations  for  Jurisdictional 
Purposes. 

2.  How  Powers,  Privilege*,  etc.,  Affected  by 
Consolidation — United  States.  —  Delaware  R. 
Tax,  18  Wall.  (U.  S.)  206;  Fitzgerald  v.  Mis- 
souri Pac.  R.  Co.,  45  Fed.  Rep.  815;  Memphis, 
etc.,  R.  Co.  v.  Railroad  Com'rs,  112  U.  S.  609; 
Tomlinson  v.  Branch,  15  Wall.  (U.  S.)  460; 
Philadelphia,  etc.,  R.  Co.  v.  Maryland,  10 
How.  (U.  S.)  376;  Chesapeake,  etc.,  R.  Co.  v. 
Virginia,  04  U.  S.  718. 

Connecticut.  —  Mead  v.  New  York,  etc.,  R. 
Co.,  45  Conn.  199. 

Illinois.  —Cooper  v.  Corbin,  105  111.  224; 
Chicago,  etc.,  R.  Co.  v.  Moffitt,  75  M.  524- 

Michigan.  —  Chicago,  etc.,  R.  Co.  v.  Auditor- 
Gen.,  53  Mich.  80. 

New  Jersey.  —  State  v.  Railroad  Taxation 
Com'r,  37  N.  J.  L.  243. 

Utah.  —  Tarpey  v.  Deseret  Salt  Co.,  5  Utah 
494- 

Illustrations  of  Rule  —  Power  to  Mortgage 
Property.  —  Where  one  of  the  consolidating 
companies  is  vested  by  its  charter  with  power 
to  borrow  money  and  mortgage  its  franchises 
to  secure  the  payment  of  any  debts  contracted 
by  it,  the  consolidated  company  may  exercise 
this  power.    Cooper  v.  Corbin,  105  111.  224. 

Exemption  from  Taxation.  —  See  the  title 
Exemption  (from  Taxation),  vol.  12,  p.  361. 

3.  Consolidated  Corporation  Succeeds  to  Liabili- 
ties. —  Delaware  R.  Tax,  18  Wall.  (U.  S.)  206; 
Chicago,  etc.,  R.  Co.  v.  Moffitt,  75  111.  524. 
See  also  Fitzgerald  v.  Missouri  Pac.  R.  Co.,  45 
Fed.  Rep.  815. 

The  consolidated  company  stands  in  each 
state  in  the  place  of  the  corporation  to  whose 
rights  it  succeeded  there.  Chicago,  etc.,  R. 
Co.  v.  Auditor-Gen.,  53  Mich.  80. 

Liability  of  Consolidated  Company  for  Torts  of 
Component  Company.  —  Where  a  railroad  com- 
pany which  has  constructed  a  bridge  in  such 
manner  as  to  become  a  nuisance  to  a  riparian 
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owner  is  subsequently  consolidated  with  other 
railroad  companies,  the  owner  may  sue  the 
consolidated  company  for  injuries  resulting 
from  the  maintenance  of  such  bridge,  without 
notice  or  request  to  abate.  The  consolidated  1 
company  cannot  set  up  the  claim  that  it  occu- 
pies the  position  of  a  grantee  whose  grantor 
had  created  the  nuisance  and  is  on  that  ground 
not  liable  without  such  notice  and  request. 
Chicago,  etc.,  R.  Co.  v.  Moffitt,  75  111.  524. 

4.  Status  for  Jurisdictional  Furposes.  —  Chi- 
cago, etc.,  R.  Co.  v.  Whitton,  13  Wall.  (U.  S.) 
270;  Home  v.  Boston,  etc.,  R.  Co.,  18  Fed. 
Rep.  50,  62  N.  H.  454;  Chicago,  etc.,  R.  Co.  v. 
Lake  Shore,  etc.,  R.  Co.,  5  Fed.  Rep.  19. 

Applications  of  Rule. —  Thus,  when  a  corpo- 
ration is  created  by  the  laws  of  one  state  and 
then  becomes  consolidated  with  the  corpora- 
tions of  other  states  by  virtue  of  the  laws  of 
the  state  of  its  creation  and  of  such  other 
states,  and  changes  its  name,  and  is  then  sued 
by  such  changed  name  in  a  court  of  the  state 
of  its  creation  by  a  corporation  of  the  same 
state,  one  of  the  consolidated  corporations 
created  by  the  laws  of  another  state  cannot  go 
into  the  state  court  and  have  the  cause  re- 
ifioved  to  the  federal  court.  Chicago,  etc.,  R. 
Co.  v.  Lake  Shore,  etc.,  R.  Co.,  5  Fed.  Rep. 
19.  So  a  railroad  corporation  owning  and 
operating  under  one  direction  a  continuous 
line  of  railway  from  a  point  in  New  Hamp- 
shire through  Massachusetts  to  a  point  in 
Maine,  and  having  its  chartered  powers  from 
each  of  the  three  states  and  its  original  charter 
from  New  Hampshire,  is  a  citizen  of  New 
Hampshire,  and  a  suit  against  such  corpora- 
tion by  a  citizen  of  New  Hampshire  in  a  state 
court  of  that  state  is  not  removable  to  the  fed- 
eral court.  Home  v.  Boston,  etc.,  R.  Co.,  62 
N.  H.  454- 

5.  Suits  Between  Citizens  of  Same  State — Re- 
moval.—  Muller  v.  Dows,  94  U.  S.  444;  Union 
Trust  Co.  v.  Rochester,  etc.,  R.  Co.,  29  Fed. 
Rep.  609.    In  the  case  first  cited  the  court 
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far  the  law  on  this  question  seems  to  be  well  settled,  but  on  all  other  points 
the  cases  are  conflicting  and  irreconcilable.  According  to  some  decisions 
where  a  corporation  of  one  state  is  adopted  and  made  a  domestic  corporation 
by  another,  and  suit  is  brought  in  the  state  courts  of  the  state  adopting  it  by 
a  citizen  of  that  state,  it  is  a  citizen  of  the  latter  state  in  such  sense  that  it 
cannot  remove  the  suit  to  the  federal  court  on  the  ground  of  diverse  citizen- 
ship.1 But  this  doctrine  is  flatly  denied  by  some  decisions,2  on  the  ground 
that  the  courts  will  not  extend  the  doctrine  that  the  corporators  are  indis- 
putably citizens  of  the  state  creating  the  corporation,  so  as  to  presume  in  like 
manner  that  corporators  of  an  adopted  corporation  are  citizens  of  the  state 
adopting  it.3  So  when  a  consolidated  company  is  formed  by  a  union  of  several 
corporations  chartered  by  different  states,  it  has  been  held  that,  when  it  is  sued 
in  one  of  these  states  by  a  citizen  of  that  state,  it  cannot  claim  the  right  of 
removal  on  the  ground  that  it  is  also  a  citizen  of  another  state.4  This  doc- 
trine, however,  is  apparently  denied  by  a  recent  decision  of  the  Supreme 
Court  of  the  United  States.5 


said  that  by  virtue  of  the  legislation  of  the  two 
states  "  the  two  companies  become  one.  But 
in  the  state  of  Iowa  that  one  was  an  Iowa  cor- 
poration, existing  under  the  laws  of  that  state 
alone.  The  laws  of  Missouri  had  no  operation 
in  Iowa." 

1.  "Whether  Adopted  Corporation  Citizen  of  State 
Adopting  for  Jurisdictional  Purposes  —  The 
Affirmative  View. —  Memphis,  etc.,  R.  Co.  v. 
Alabama,  107  U.  S.  581;  Copeland  z:  Mem- 
phis, etc.,  R.  Co.,  3  Woods  (U.  S.)  651;  Angier 
v.  East  Tennessee,  etc.,  R.  .Co.,  74  Ga.  634; 
Allegheny  County  w.  Cleveland,  etc.,  R.  Co.] 
51  Pa.  St.  228,  88  Am.  Dec.  579;  Baltimore, 
etc.,  R.  Co.  v.  Wightman,  29  Gratt.  (Va.)  431, 
26  Am.  Rep.  384;  Baltimore,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  17  W.  Va.  812. 

Applications  of  Rule. —  Where  an  Ohio  com- 
pany is  incorporated  in  Pennsylvania  and 
adopted  as  a  corporation  of  that  state,  and  suit 
is  brought  in  the  state  courts  of  Pennsylvania 
by  a  citizen  of  Pennsylvania  against  such  cor- 
poration, it  is  not  entitled  to  remove  the  case 
to  the  federal  courts  on  the  ground  of  diverse 
citizenship,  because  it  is  a  citizen  of  Pennsyl- 
vania. Allegheny  County  v.  Cleveland,  etc., 
R.  Co.,  51  Pa.  St.  22S,  88  Am.  Dec.  579.  So 
in  Memphis,  etc.,  R.  Co.  v.  Alabama,  107  U. 
S.  581,  it  was  held  that  where  a  railroad  com- 
pany previously  incorporated  in  Tennessee 
was  made  by  the  statutes  of  Alabama  an  Ala- 
bama corporation,  it  could  not  remove  into  the 
Circuit  Court  of  the  United  States  a  suit 
brought  against  it  in  Alabama  by  a  citizen  of 
Alabama.  This  holding  was  made  in  respect 
to  the  same  corporation  in  Copeland  v  Mem- 
phis, etc.,  R.  Co.,  3  Woods  (U.  S.)  651. 

2.  The  Contrary  View.  —  Stephens  3.  St. 
Louis,  etc.,  R.  Co.,  47  Fed.  Rep.  530;  Louis- 
ville Trust  Co.  v.  Louisville,  etc..  R.  Co.,  75 
Fed.  Rep.  440;  Hollingsworth  v.  Southern  R. 
Co.,  86  Fed.  Rep.  353. 

Applications  of  Rule.  —  Stephens  v.  St.  Louis, 
etc.,  R.  Co.,  47  Fed.  Rep.  530.  In  this  case  it 
appeared  that  the  St.  Louis  and  San  Francisco 
Railroad  Company  was  first  chartered  bv  the 
state  of  Missouri,  and  that  it  was  adopted  as  a 
corporation  of  Arkansas.  The  court  held  that 
this  adoption  did  not  take  away  its  character 
as  a  Missouri  corporation,  and,  as  such,  when 
sued  by  a  citizen  of  Arkansas  in  a  state  court 
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of  Arkansas  it  was  entitled  to  secure  a  re- 
moval of  the  suit  to  the  federal  court.  See 
also  St.  Louis,  etc.,  R.  Co.  v.  James,  i5i  U.  S. 
545,  wherein  it  was  held  that  a  statute  of  Ar- 
kansas providing  that  a  railroad  company  of 
another  state  which  had  leased  or  purchased 
a  railroad  in  Arkansas  and  filed  wiih  the  sec- 
retary  of  that  state  as  provided  by  the  act  a 
certified  copy  of  its  articles  of  incorporation, 
became  a  citizen  of  Arkansas,  did  not  make  it 
a  citizen  of  Arkansas  within  the  meaning  of 
the  Federal  Constitution  and  subject  it  to  a 
suit  in  the  federal  courts  sitting  in  the  state  of 
Arkansas  brought  by  a  citizen  of  the  state  of 
its  origin. 

3.  Considerations  on  Which  Contrary  View  Is 

Based.  —  Hollingsworth  v.  Southern  R.  Co.,  86 
Fed.  Rep.  353. 

4.  Whether  Consolidated  Corporation  a  Citizen 
of  Each  State  for  Jurisdictional  Purposes  — 
Affirmative  View.  —  Bradley  v.  Ohio,  etc.,  R. 
Co.,  78  Fed.  Rep.  388;  Fitzgerald  v.  Missouri 
Pac.  R.  Co.,  45  Fed.  Rep.  812;  Missouri  Pac. 
R.  Co.  v.  Meeh,  69  Fed.  Rep.  753;  Johnson  v. 
Philadelphia,  etc.,  R.  Co.,  9  Fed.  Rep.  6;  Cen- 
tral Trust  Co.  v.  St.  Louis,  etc.,  R.  Co.,  41 
Fed.  Rep.  551. 

"  Whenever  a  corporation  of  one  state,  by 
legislative  sanction,  becomes  also  a  corpora- 
tion of  another  state,  either  by  the  process  of 
consolidation  or  otherwise,  whatever  acts  it 
subsequently  does  or  performs  in  the  latter 
state  it  does  and  performs  as  a  domestic  and 
not  as  a  foreign  corporation.  It  derives  all  of 
its  powers  to  act  as  a  corporation  in  the  state 
of  its  adoption  from  local  laws.  If  it  is  there 
sued  for  an  act  done  within  the  state,  it  is 
sued  and  must  answer  as  a  domestic  and  riot 
as  a  foreign  corporation."  Missouri  Pac.  R. 
Co.  v.  Meeh,  69  Fed.  Rep.  758. 

Suit  Originally  Brought  in  Federal  Court.  —  A 
railroad  company  composed  of  two  corpora- 
tions created  in  two  different  states  and  con- 
solidated and  merged  under  the  laws  of  those 
states  is  a  citizen  of  both  and  therefore  cannot 
be  sued  by  a  citizen  of  one  of  those  states  in 
the  federal  court  sitting  in  that  state.  Burger 
v.  Grand  Rapids,  etc.,  R.  Co.,  22  Fed.  Rep. 
561. 

5.  Negative  View.  —  Nashua,  etc..  R.  Corp.  r. 
Boston,  etc.,  R.  Corp.,  136  U.  S.  356.    In  this 
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VII.  Actions  By  and  Against  Foreign  Corporations  —  1.  Right  to  Sue  — 

a.  In  General.  —  It  is  a  well-settled  principle  of  common  law  that  foreign 
corporations  may  sue  in  jurisdictions  other  than  those  of  their  creation,  pro- 
vided there  is  nothing  in  the  suit  or  cause  of  action  on  which  it  is  based  repug- 
nant to  its  charter  or  to  the  laws  and  policy  of  the  domestic  state.1  This 
principle  was  recognized  in  an  English  case  in  the  House  of  Lords,  and  has 


case  it  appeared  that  New  Hampshire  incor- 
porated a  railroad  company  to  construct  a  line 
of  road  to  the  boundary  line  of  Massachusetts. 
Thereafter  Massachusetts  incorporated  a  com- 
pany (including  three  of  the  original  incorpo- 
rators) to  construct  a  line  from  that  point  to 
another  point  within  its  boundaries.  There- 
after, the  two  corporations  were  consolidated 
by  acts  of  the  legislatures  of  the  two  states. 
It  was  held  that  the  corporation  could  main- 
tain a  suit  against  a  citizen  of  Massachusetts 
in  the  federal  court  sitting  in  that  state;  that 
its  consolidation  with  the  Massachusetts  cor- 
poration did  not  modify  its  character  as  a  citi- 
zen of  New  Hampshire  or  give  it  any  such 
additional  citizenship  in  Massachusetts  as  to 
defeat  its  right  to  go  into  the  federal  court 
(Chief  Justice  Fuller,  Justice  Gray,  and  Jus- 
tice Lamar  dissenting). 

Consolidation  of  Federal  with  State  Corporation. 
—  It  has  been  held  that  where  a  federal  cor- 
poration is  consolidated  with  a  state  corpora- 
tion it  does  nol  lose  any  of  its  rights  as  such 
and  may  remove  suits  brought  against  il  in  the 
state  courts  to  those  of  the  United  States;  and 
it  makes  no  difference  that  the  laws  of  the 
state  in  question  provide  that  "  if  any  railroad 
company  organized  under  the  laws  of  this 
state  shall  consolidate,  by  sale  or  otherwise, 
with  any  railroad  company  organized  under 
the  laws  of  another  state  or  of  the  United 
States,  the  same  shall  not  thereby  become  a 
foreign  corporation,  but  the  courts  of  this 
state  shall  retain  jurisdiction  in  all  matters 
which  may  arise,  as  if  such  consolidation  had 
not  taken  place."  Allen  v.  Texas,  etc.,  R. 
Co.,  25  Fed.  Rep.  513. 

1,  Right  to  Sue  —  England.  —  Norris  v.  Staps, 
Hob.  211;  Dutch  West-India  Co.  v.  Van 
Moses,  1  Stra.  612;  Henriques  v.  Dutch  Co., 
2  Ld.  Raym.  1532. 

Canada.  —  Howe  Mach.  Co.  v.  Walker,  35 
U.  C.  Q.  B.  37;  Connecticut,  etc.,  R.  Co.  v. 
Comstock,  1  Rev.  Leg.  589;  Union  India  Rub- 
ber Co.  v.  Hibbard,  6  U.  C.  C.  P.  77. 

United  States.  —  Society,  etc.  v.  Pawlet,  4 
Pet.  (U.  S.)  480;  Orange  Nat.  Bank  v.  Traver, 
7  Sawy.  (U.  S.)  210;  Clarke  v.  New  Jersey 
Steam  Nav.  Co.,  1  Story  (U.  S.)  531;  Society, 
etc.  v.  Wheeler,  2  Gall.  (U.  S.)  105;  Augusta 
Bank  v.  Earle,  13  Pet.  (U.  S.)  519;  New  York 
Dry  Dock  v.  Hicks,  5  McLean  (U.  S.)  111; 
Tombigbee  R.  Co.  v.  Kneeland,  4  How.  (U. 
S.)  16. 

Alabama.  —  Columbus  v.  Rodgers,  10  Ala. 
37;  Georgia  Importing,  etc.,  Co.  v.  Locke,  50 
Ala.  332;  Eslava  v.  Ames  Plow  Co.,  47  Ala. 
384;  Lucas  v.  Georgia  Bank,  2  Stew.  (Ala.) 
147;  Sullivan  v.  Sullivan  Timber  Co.,  103 
Ala.  374;  Thorington  v.  Gould,  59  Ala.  461; 
Georgia  Importing,  etc.,  Co.  v.  Locke,  50  Ala. 
332;  Western  Union  Tel.  Co.  v.  Pleasants,  46 
Ala.  641;  Hitchcock  v.  U.  S.  Bank,  7  Ala.  386. 


Colorado.  —  Utley  v.  Clark-Gardner  Lode 
Min.  Co.,  4  Colo.  369. 

Illinois. — Jewelers'  Mercantile  Agency  v. 
Douglass,  35  111.  App.  627;  Washtenaw  Bank 
v.  Montgomerv,  3  111.  422. 

Indiana.  —  Guaga  Iron  Co.  v.  Dawson,  4 
Blackf.  (Ind.)  202. 

Kentucky. — Galliopolis  Bank  v.  Trimble,  6 
B.  Mon.  (Ky.)  604;  Taylor  v.  Illinois  Bank,  7 
T.  B.  Mon.  (Ky.)  584;  Pendleton  v.  State 
Bank,  1  T.  B.  Mon.  (Ky.)  171. 

Louisiana.  —  Frazier  v.  Willcox,  4  Rob.  (La.) 
517. 

Maine.  —  Savage  Mfg.  Co.  v.  Armstrong,  17 
Me.  34. 

Maryland.  —  Wellersburg,  etc.,  Plank  Road 
Co.  v.  Young,  12  Md.  476;  Lycoming  F.  Ins. 
Co.  v.  Langley,  62  Md.  196. 

Massachusetts.  —  Portsmouth  Livery  Co.  v.  > 
Watson,  10  Mass.  91;  British  American  Land 
Co.  v.  Ames,  6  Met.  (Mass.)  391. 

Mississippi.  —  Hines  v.  North  Carolina,  10 
Smed.  &  M.  (Miss.)  529. 

Missouri.  — Edwardsville  Bank  v.  Simpson, 
1  Mo.  184;  St.  Louis  Perpetual  Ins.  Co.  v. 
Cohen,  9  Mo.  421. 

New  Hampshire.  —  Educational  Soc,  etc.  v. 
Varney,  54  N.  H.  376;  Lumbard  v.  Aldrich,  8 
N.  H.  31,  28  Am.  Dec.  381;  Libbey  v.  Hodg- 
don,  9  N.  H.  394. 

New  Jersey.  —  Mechanics'  Bank  v.  Godwin, 
14  N.  J.  L.  439. 

New  York.  —  Mutual  Ben.  L.  Ins.  Co.  v. 
Davis,  12  N.  Y.  572;  Michigan  Bank  v.  Jes- 
sup,  19  Wend.  (N.  Y.)  10;  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.  (N.  Y.)  370;  Delaware, 
etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co.,  12 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  230;  New  Jer- 
sey Protection,  etc.,  Bank  v.  Thorp,  6  Cow. 
(N.  Y.)  47;  Bank  of  Commerce  v.  Rutland, 
etc.,  R.  Co.,  10  How.  Pr.  (N.  Y.  Supreme  Ct.) 
1;  Bard  v.  Poole,  12  N.  Y.  495 ;  Michigan  Bank 
v.  Williams,  5  Wend.  (N.  Y.)  478;  Camden, 
etc.,  R..  etc.,  Co.  v.  Remer,  4  Barb.  (N.  Y.) 
127;  Marine,  etc.,  Ins.  Bank  v.  Jauncey,  1 
Barb.  (N.  Y.)  486;  New  York  Floating  Derrick 
Co.  v.  New  Jersey  Oil  Co.,  3  Duer  (N.  Y.)  648. 

Ohio.  —  Lewis  v.  Kentucky  Bank,  12  Ohio 
132;  Newburg  Petroleum  Co.  v.  Weare,  27 
Ohio  St.  343. 

Pennsylvania.  —  Bushel  v.  Commonwealth 
Ins.  Co.',  15  S.  &  R.  (Pa.)  173;  Stewart  v.  U.  S. 
Insurance  Co.,  9  Watts  (Pa.)  126. 

South  Carolina.  —  Cone  Export,  etc,  Co.  v. 
Poole,  41  S.  Car.  70;  Cape  Fear  Bank  v.  Stine- 
metz,  1  Hill  L.  (S.  Car.)  44. 

Tennessee.  —  Talmadge  v.  North  American 
Coal,  etc.,  Co.,  3  Head  (Tenn.)  337. 

Texas.  —  Alabama  Bank  v.  Simonton,  2 
Tex.  536. 

Vermont.  —  Day  v.  Essex  County  Bank,  13 
Vt.  97;  State  v.  Boston,  etc.,  R.  Co.,  25  Vt.  433. 
Virginia.  —  Taylor  v.  Alexandria  Bank,  5 
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never  been  doubted  since  that  time.1  The  principle  is  founded  in  the  law  of 
comity  among  nations,  and  evidenced  by  the  well-known  and  long-continued 
usage  of  trade  and  the  presumed  acquiescence  and  consent  of  all  civilized 
nations.2  "  What  is  not  prohibited  is  lawful,  and  is  under  the  protection  of 
the  law.  A  corporation  has  a  twofold  claim.  It  has  a  claim  to  respect  for 
the  law  of  its  creation,  and  it  has  a  claim  to  respect  for  the  rights  and  privi- 
leges of  the  individuals  who  compose  it."  3 

b.  For  What  Causes  of  Action  —  contractual  Eights.  —  As  regards  single 
acts  of  business  it  has  already  been  shown  that  the  statutes  imposing  restric- 
tions on  the  right  of  foreign  corporations  to  do  business  in  the  domestic  state 
have  no  application  to  isolated  transactions  or  single  acts  of  business,  and  it 
follows  that  a  foreign  corporation  may,  on  the  principles  of  comity,  enforce  in 
the  courts  of  the  domestic  state  contractual  rights  thus  acquired.4  It  is  like- 
wise well  settled  that  a  commercial  foreign  corporation  may  enforce  any  con- 
tractual rights  acquired  by  the  sale  of  merchandise  in  the  domestic  state, 
irrespective  of  its  failure  to  comply  with  these  statutes.  They  have  no  appli- 
cation to  transactions  of  this  nature,  for  the  reason  that  a  state  has  no  power 
to  regulate  or  interfere  with  interstate  commerce.5  A  different  question  is 
presented,  however,  when  the  corporation  is  actively  engaged  in  carrying  on 
business  in  the  domestic  state  within  the  meaning  of  these  statutes  and  with- 
out complying  with  their  requirements.  Whether  or  not  the  company  can 
enforce  contracts  made  in  violation  of  these  statutes  depends  to  a  large  extent 
on  the  wording  of  the  statutes  and  in  a  lesser  degree  on  the  views  of  the  court 
in  which  the  statutes  are  to  be  construed.  This  question  has  also  been  con- 
sidered at  length  in  the  preceding  section.* 

Torts.  —  If  not  engaged  in  business  in  the  domestic  state  there  is  no  reason 
why  a  foreign  corporation  should  not  enforce  in  the  domestic  courts  causes  of 
action  arising  from  torts  committed  against  it  in  the  domestic  state.  It  has 
accordingly  been  held  that  a  foreign  corporation  may  maintain  an  action  for 
libel  in  the  domestic  courts.7  Even  where  the  corporation  is  doing  business 
within  the  state  without  complying  with  the  statutory  provision  it  is  not 
thereby  prevented  from  suing  in  tort.8 

for  physical  injuries  to  or  conversion  of  their 
personal  property,  such  corporations  are  per- 
mitted to  prosecute  without  question,  and 
there  should  be  no  difference  in  the  case  of 
pecuniary  loss  wrongfully  suffered  whether 
the  spoliation  be  visible  and  tangible  in  its 
effect  or  whether  that  effect  is  to  be  ascer- 
tained through  the  relation  of  causes  and  their 
consequences. 

8.  Effect  of  Noncompliance  with  Statutes.  — 
St.  Louis,  etc.,  R.  Co.  v.  Philadelphia  F. 
Assoc.,  60  Ark.  325;  Utley  v.  Clark-Gardner 
Lode  Min.  Co.,  4  Colo.  369;  American  Type- 
founders Co.  v.  Conner,  6  Misc.  Rep.  (N.  V. 
C.  PI.)  391;  Probst  v.  Board  of  Domestic  Mis- 
sions, etc.,  3  N.  Mex.  237;  Smith  v.  Little,  67 
Ind.  549;  Powder  River  Cattle  Co.  v.  Custer 
County,  9  Mont.  145. 

Instances  —  Injuries  to  Property.  —  Thus  it 
has  been  held  that  a  foreign  corporation  may 
sue  in  the  courts  of  the  domestic  state  for  an 
injury  to  its  property  although  it  has  not  com- 
plied with  the  statutory  conditions  upon  which 
foreign  corporations  may  do  business  in  the 
state.  St.  Louis,  etc.,  R.  Co.  v.  Philadelphia 
F.  Assoc.,  60  Ark.  325. 

Replevin.  —  A  foreign  corporation  may  also 
maintain  an  action  of  replevin  for  its  personal 
property  although  it  has  not  complied  with  the 
statutory  provisions.    The  statutes  refer  to 
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Leigh  (Va.)  471;  Marietta  Bank  v.  Pindall,  2 
Rand.  (Va.)465;  Rees  v.  Conococheague  Bank, 
5  Rand.  (Va.)  326,  16  Am.  Dec.  755. 

Wisconsin. — Connecticut  Mut.  L.  Ins.  Co. 
v.  Cross,  18  Wis.  109. 

1.  Leading  Case  on  Right  to  Sue.  —  Henriques 
v.  Dutch  Co.,  2  Ld.  Raym.  1532. 

2.  Comity  Basis  of  Rule.  —  Alabama  Bank  v. 
Simonton,  2  Tex.  536. 

3.  Augusta  Bank  v.  Earle,  13  Pet.  (U.  S.) 
547. 

4.  Contractual  Rights.  —  See  supra,  this  title, 
Domestic  Statutes  Imposing  Restrictions  on  Right 
to  Do  Business,  subdiv.  4.  a.  (2)  Single  Acts  of 
Business. 

5.  Interstate  Commerce.  —  See  supra,  this  title, 
Domestic  Statutes  Imposing  Restrictions  on  Right 
to  Do  Business,  subdiv.  4.  a.  (3)  Sales  of  Mer- 
chandise by  Commercial  Corporations;  and  see 
the  title  Interstate  Commerce. 

6.  Right  to  Sue  and  Validity  of  Cause  of  Action 
Distinguished.  —  Even  upon  a  contract  made  in 
violation  of  the  law  the  question  for  the  court 
to  decide  would  be  not  the  right  of  the  plain- 
tiff to  sue,  but  the  validity  of  the  cause  of  ac- 
tion. Powder  River  Cattle  Co.  v.  Custer 
County,  9  Mont.  149. 

7.  Libel. — Jewelers'  Mercantile  Agency  v. 
Douglass,  35  111.  App.  627.  In  this  case  the 
court  said  that  for  all  actions  ex  contractu,  and 
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2.  Liability  to  Be  Sued  —  a.  Where  Corporation  Is  Not  Doing  Busi- 
ness in  Domestic  State.  —  Where  a  foreign  corporation  is  not  engaged  in 
business  in  the  state,  and  has  neither  an  agency  nor  property  therein,  there  is 
no  way  of  reaching  it  with  process,  and  service  upon  an  officer  or  agent  of  the 
corporation  residing  in  another  jurisdiction  and  only  casually  in  the  state  will 
not  confer  jurisdiction.1  It  is  not  considered  that  the  official  character  of  the 
officer  accompanies  him  beyond  the  jurisdiction  in  which  such  corporation  was 
created,2  and  a  judgment  rendered  in  a  cause  where  service  of  process  is  so 
made  will  be  void  in  the  state  where  made  or  in  any  other  state  where  it  is 
sought  to  be  enforced.3  Even  though  such  service  is  recognized  as  sufficient 
by  the  statutes  and  judicial  decisions  of  the  state  where  the  judgment  is 
rendered,4  the  federal  courts  and  the  courts  of  other  states  will  not  so  recog- 
nize it.  This  conclusion  is  based  on  the  principle  that  no  one  shall  be  con- 
demned unheard.5  A  law  which  sanctions  such  service  is  "so  contrary  to 
natural  justice  and  to  the  principles  of  international  law"  that  the  courts  of 
other  jurisdictions  should  not  sanction  it.6 

b.  Where  Corporation  Is  Doing  Business  in  Domestic  State  — 
{i)  English  Ride.  —  In  England  the  liability  of  a  foreign  corporation  to  be 


Actions  on  contract  only,  and  not  to  actions  ex 
delicto.  American  Typefounders  Co.  v.  Con- 
ner, 6  Misc.  Rep.  (N.  Y.  C.  PI.)  391;  Smith  v. 
Little,  67  Ind.  549. 

1.  Corporations  Not  Doing  Business  in  Domestic 
State —  United  States.  —  Barrow  Steamship  Co. 
v.  Kane,  170  U.  S.  100;  St.  Clair  v.  Cox,  106 
U.  S.  350;  Goldey  v.  Morning  News,  156  U. 
S.  518;  Mexican  Cent.  R.  Co.  v.  Pinkney,  149 
U.  S.  194;  Fitzgerald,  etc.,  Constr.  Co.  v.  Fitz- 
gerald, 137  U.  S.  98;  Gottschalk  Co.  v.  Distill- 
ing, etc.,  Co.,  50  Fed.  Rep.  681;  St.  Louis 
Wire-Mill  Co.  v.  Consolidated  Barb-Wire  Co., 
32  Fed.  Rep.  802;  Hazeltine  v.  Mississippi 
Valley  F.  Ins.  Co.,  55  Fed.  Rep.  743;  Henning 
■v.  Planters'  Ins.  Co.,  28  Fed.  Rep.  440;  Clews 
v.  Woodstock  Iron  Co.,  44  Fed.  Rep.  31;  Good 
Hope  Co.  v.  Railway  Barb  Fencing  Co.,  22 
Fed.  Rep.  635;  U.  S.  v.  American  Bell  Tele- 
phone Co.,  29  Fed.  Rep.  17. 

Connecticut.  — Middlebrooks  v.  Springfield  F. 
Ins.  Co.,  14  Conn.  301. 

District  of  Columbia.  —  Lathrop  v.  Union 
Pac.  R.  Co.,  7  D.  C.  in;  Ambler  v.  Archer,  1 
App.  Cas.  (D.  C.)  94. 

Illinois.  —  Midland  Pac.  R.  Co.  v.  McDermid, 
91  111.  170. 

Massachusetts. —  Peckham  v.  North  Parish, 
16  Pick.  (Mass.)  282. 

Michigan.  —  Newell  v.  Great  Western  R. 
Co.,  19  Mich.  345. 

Minnesota.  — -State  v.  District  Ct.,  26  Minn. 
234. 

Missouri.  —  Latimer  v.  Union  Pac.  R.  Co., 
43  Mo.  105,  97  Am.  Dec.  378;  McNichol  v.  U. 
S.  M3rcantile  Reporting  Agency,  74  Mo.  457. 

New  Jersey.  —  Moulin  v.  Trenton  Mut.  L, 
etc.,  Ins.  Co.,  24  N.  J.  L.  234;  Camden  Roll- 
ing Mill  Co.  v.  Swede  Iron  Co.,  32  N.J.  L.  15. 

New  York.  —  Brewster  v.  Michigan  Cent. 
R.  Cj.,  5  How.  Pr.  (N.  Y.  Supreme  Ct.)  183; 
M'Qusem  v.  Middletovvn  Mfg.  Co.,  16  Johns. 
(N.  Y.)  5;  Bates  v.  New-Orleans,  etc.,  R.  Co., 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  516.  . 

0  gon. — Aldrich  v.  Anchor  Coal  Co.,  24 
Oregon  32. 

Pennsylvania.  —  Phillips  v.  Burlington 
Library  Co.,  141  Pa.  St.  462,  23  Am.  St.  Rep. 


304;  Bushel  v.  Commonwealth  Ins.  Co.,  15  S. 
&  R.  (Pa.)  176. 

2.  Official  Character  of  Officer  Restricted  to 
Domicil. — Aldrich  v.  Anchor  Coal  Co.,  24 
Oregon  35;  Miller  v.  Eastern  Oregon  Gold 
Min.  Co.,  45  Fed.  Rep.  345;  St.  Clair  v.  Cox, 
106  U.  S.  350. 

3.  Invalidity  of  Judgment.  —  Good  Hope  Co. 
v.  Railway  Barb  Fencing  Co.,  22  Fed.  Rep. 
635;  Moulin  v.  Trenton  Mut.  L.,  etc.,  Ins.  Co., 
24  N.  J.  L.  222.  See  also  cases  cited  in  two 
preceding  notes. 

"  When  service  is  made  within  the  state 
upon  an  agent  of  a  foreign  corporation  it  is 
essential,  in  order  to  support  the  jurisdiction 
of  the  court  to  render  a  personal  judgment, 
that  it  should  appear  somewhere  in  the  record 
*  *  *  that  the  corporation  was  engaged  in 
business  in  the  state."     St.  Clair  v.  Cox,  106 

U.  S.  350. 

Service  on  Corporations  and  on  Individuals  Dis- 
tinguished. —  Service  of  process  upon  an  agent 
of  a  foreign  corporation  while  merely  casually 
present  in  the  state  is  not  equivalent  to  a  per- 
sonal service  upon  an  individual  in  conferring 
jurisdiction  upon  a  court  to  render  a  personal 
judgment.  Good  Hope  Co.  v.  Railway  Barb 
Fencing  Co.,  22  Fed.  Rep.  635. 

4.  In  New  York  it  was  held  that  where  a  stat 
ute  provides  that  personal  service  of  summons 
upon  a  foreign  corporation  may  be  made  by 
delivering  a  copy  thereof  within  the  state  to 
the  president,  secretary,  or  treasurer  of  the 
corporation,  in  order  to  make  such  service 
effectual  it  is  not  needful  that  the  officer  served 
should  be  within  the  state  in  his  official 
capacity  engaged  in  the  business  of  the  cor- 
poration, or  that  the  corporation  shall  be  en- 
gaged in  business  in  the  state.  Pope  v.  Terre 
Haute  Car,  etc.,  Co.,  87  N.  Y.  137. 

5.  Judgment  Not  Recognized  by  Courts  of  Other 
States.  —  Barrow  Steamship  Co.  v.  Kane,  170 
U.  S.  100;  St.  Clair  v.  Cox,  106  U.  S.  350; 
Mexican  Cent.  R.  Co.  v.  Pinkney,  149  U.  S. 
194;  Moulin  v.  Trenton  Mut.  L.,  etc.,  Ins.  Co., 
24  N.  J.  L.  222.  • 

6.  Moulin  v.  Trenton  Mut.  L.,  etc.,  Ins. 
Co.,  24  N.  J.  L.  234. 
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subjected  to  suit  in  the  domestic  courts  by  service  made  upon  one  of  its  princi- 
pal officers  residing  and  representing  it  within  the  realm  in  the  transaction  of 
its  business  is  fully  established  by  recent  decisions.1 

(2)  Common-law  Ride  in  America.  —  The  weight  of  authority  seems  to 
sustain  the  view  that  at  common  law  a  foreign  corporation  was  not  liable  to 
suit  in  a  domestic  court  unless  jurisdiction  was  acquired  by  its  voluntary 
appearance.2  The  reason  on  which  this  rule  was  based  was  that  by  the  com- 
mon law  process  against  a  corporation  must  be  served  upon  its  principal  officer 
within  the  jurisdiction  of  the  sovereignty  by  whose  laws  it  exists,  and  that 
inasmuch  as  a  corporation  could  have  no  legal  existence  out  of  the  boundaries 
of  the  sovereignty  that  created  it,  it  must  follow  that  if  a  foreign  corporation 
can  be  brought  into  court  it  must  be  by  virtue  of  some  statutory  provision.3 

(3)  Under  Statutes  Requiring  Corporations  to  Maintain  Known  Place  of 
Business  and  Resident  Agent.  —  The  manifest  injustice  which  would  ensue  if  a 
foreign  corporation,  permitted  by  a  state  to  do  business  therein  and  to  bring 
suits  in  its  courts,  could  not  be  sued  in  those  courts,  has  induced  the  great 
majority  of  states  to  provide  by  statutes  that  a  foreign  corporation  doing  busi- 
ness within  the  state  shall  keep  a  known  place  of  business  and  shall  appoint  an 
agent  residing  therein  upon  whom  process  may  be  served.4  Whenever  such 
a  statute  exists,  service  upon  an  agent  so  appointed  is  sufficient  to  support 
jurisdiction  of  an  action  against  the  foreign  corporation,  either  in  the  courts  of 
the  state  5  or,  when  consistent  with  the  Acts  of  Congress,  in  the  federal  courts 

maintain  suits  in  another,  it  would  be  strange 
indeed  if  they  should  not  also  be  liable  to  be 
sued  in  the  same  jurisdiction.  If  we  recog- 
nize their  existence  for  the  one  purpose  we 
must  also  for  the  other.  If  we  admit  and  vin- 
dicate their  rights,  even-handed  justice  re- 
quires that  we  also  enforce  their  liabilities, 
and  not  send  our  citizens  to  a  foreign  jurisdic- 
tion in  quest  of  redress  for  injuries  committed 
here." 

3.  Reason  for  Rule.  —  See  the  cases  cited  in 
the  preceding  note. 

4.  See  the  statutes  of  the  various  states. 
Limitations  of  space  render  it  impossible  to 
set  out  these  provisions  here. 

Constitutionality  of  Statutes.  —  It  is  entirely 
competent  for  a  state  to  enact  a  statute  of  this 
nature.  Weymouth  v.  Washington,  etc.,  R. 
Co.,  1  MacArthur  (D.  C.)  19;  St.  Clair  v.  Cox, 
106  U.  S.  350. 

5.  Sufficiency  of  Service  to  Support  Jurisdiction 
—  InState  Courts  —  United  States.  —  Lafayette 
Ins.  Co.  v.  French,  18  How.  (U.  S.)  404;  Bar- 
row Steamship  Co.  v.  Kane,  170  U.  S.  100;  Ex 
p.  Schollenberger,  96  U.  S.  369;  Miller  v.  East- 
ern Oregon  Gold  Min.  Co.,  45  Fed.  Rep.  345; 
Moch  v.  Virginia  F.  &  M.  Ins.  Co.,  10  Fed. 
Rep.  696. 

Alabama.  —  Western  Union  Tel.  Co.  v. 
Pleasants,  46  Ala.  641. 

Arkansas.  —  American  Casualty  Co.  v.  Lea, 
56  Ark.  539. 

California.  —  Lawrence  Ballou,  t;o  Cal. 
258. 

District  of  Columbia.  — Weymouth  v.  Wash- 
ington, etc.,  R.  Co.,  1  MacArthur  (D.  C.)  19. 
Georgia.  —  City  F.  Ins.  Co.  v.  Carrugi,  41 

Ga.  660. 

Indiana.  —  Mooney  v.  Buford,  etc..  Mfg. 
Co.,  72  Fed.  Rep.  32. 

Massachusetts.  —  Reyer  v.  Odd  Fellows'  Fra- 
ternal Acc.  Assoc.,  157  Mass.  367.  34  Am.  St. 

Rep.  2S8. 

S94  Volume  XIII. 


1.  English  Rule.  —  Newby  v.  Von  Oppen,  L. 
R.  7  Q.  B.  293;  Haggin  v.  Comptoir 
D'Escompte  de  Paris,  23  Q.  B.  Div.  519; 
Lhoneux  v.  Hong  Kong,  etc.,  Banking  Corp., 
33  Ch.  Div.  446;  Haggin  v.  Comptoir 
d'Escompte,  58  L.  J.  Q.  B.  508. 

2.  Rule  at  Common  Law  in  America  —  Con- 
necticut. —  Middlebrooks  v.  Springfield  F.  Ins. 
Co.,  14  Conn.  301. 

District  of  Columbia.  —  Lathrop  v.  Union 
Pac.  R.  Co.,  1  MacArthur  (D.  C.)  234. 

Massachusetts.  —  Peckham  v.  North  Parish, 
16  Pick.  (Mass.)  274;  Andrews  v.  Michigan 
Cent.  R.  Co.,  99  Mass.  534,  97  Am.  Dec.  51; 
Desper  v.  Continental  Water  Meter  Co.,  137 
Mass-  252. 

New  York.  —  M'Queen  v.  Middletown  Mfg. 
Co.,  16  Johns.  (N.  Y.)  5:  Delaware,  etc.,  R. 
Co.  v.  New  York,  etc.,  R.  Co.,  12  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  230;  Whitehead  v.  Buffalo, 
etc.,  R.  Co.,  18  How.  Pr.  (N.  Y.  Supreme  Ct.) 
230;  Barnett  v.  Chicago,  etc.,  R.  Co.,  4  Hun 
(N.  Y.)  114;  Hulbert  v.  Hope,  etc.,  Mut.  Ins. 
Co.,  4  How.  Pr.  (N.  Y.  Supreme  Ct.)  276; 
Hann  v.  Barnegat,  etc.,  Imp.  Co.,  7  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  223. 

See  also  Sullivan  v.  La  Crosse,  etc.,  Steam 
Packet  Co.,  10  Minn.  386. 

Contrary  View.  —  Some  decisions  have  main- 
tained the  contrary  view  with  strong  reason. 
Libbey  v.  Hodgdon,  9  N.  H.  394;  Bushel  v. 
Commonwealth  Ins.  Co.,  15  S.  &  R.  (Pa.)  173. 
See  also  dictum  in  North  Missouri  R.  Co.  v. 
Akers,  4  Kan.  453,  96  Am.  Dec.  183. 

In  Libby  v.  Hodgdon,  9  N.  H.  394,  the  court 
said:  "  There  seems  to  be  nothing  in  the 
character  of  a  corporation  lo  prevent  its  suing 
or  being  sued  like  a  natural  person.  It  is,  in 
legal  contemplation,  a  person,  having  exist- 
ence, invested  with  rights,  and  subjected  to 
liabilities.  *  *  *  And  if,  upon  principles 
of  law  or  comity,  corporations  created  in  one 
jurisdiction  are  allowed  to  hold  property  and 
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sitting  within  that  state.1  When  a  foreign  corporation  avails  itself  of  the 
privilege  of  doing  business  in  a  state  whose  laws  authorize  it  to  be  sued  there 
bv  service  of  process  upon  an  agent,  its  assent  to  such  service  will  be  implied. 
It  waives  the  right  to  object  to  the  mode  of  service  of  process  which  the  state 
laws  authorize.2  The  fact  that  it  has  not  complied  with  a  state  law  requiring 
it  to  appoint  and  designate  an  agent  for  service  of  process  is  wholly  immaterial. 
It  is  estopped  by  its  actions  from  denying  that  it  has  complied  with  this 
requirement.3  A  judgment  obtained  by  such  service  is  entitled  to  the  same 
faith  and  credit  in  another  state  as  it  is  in  the  state  where  it  was  rendered. 

(4)  Modem  Relaxation  of  Common-law  Rule.  —  So  it  has  been  held  or  said 
in  a  number  of  decisions  that  the  common-law  rule  adverted  to  in  a  preceding 
subdivision  5  has  been  much  relaxed,  and  that  service  of  process  may  be  made 
on  a  foreign  corporation  within  any  jurisdiction  wherein  it  is  engaged  in  busi- 
ness in  all  litigation  pertaining  to  that  business,  independently  of  any  statute 
authorizing  service  of  process.6 

Missouri.  —  McNichol  v.  U.  S.  Mercantile 
Reporting  Agency,  74  Mo.  457. 

Nebraska.  —  Council  Bluffs  Canning  Co.  v. 
Omaha  Tinware  Mfg.  Co.,  49  Neb.  537- 

New  Jersey.  —  Capen  v.  Pacific  Mut.  Ins. 
Co.,  25  N.  J.  L.  67. 

New  York.  —  Gibbs  v.  Queen  Ins.  Co.,  63  N. 
Y.  114,  20  Am.  Rep.  513. 

Pennsylvania. — Kennedy  v.  Agricultural  Ins. 
Co.,  165  Pa.  St.  179;  Werron  v.  Metropolitan 
L.  Ins.  Co.,  166  Pa.  St.  112;  Sattler  v.  Aultman, 
etc..  Machinery  Co.,  6  Pa.  Dist.  Rep.  419. 

Tennessee.  —  Chicago,  etc.,  R.  Co.  v.  Walker, 
9  Lea  (Tenn.)  475.  , 

Texas.  —  Shane  v.  Mexican  International  K. 
Co.,  8  Tex.  Civ.  App.  441. 

Utah.  —  Walker  v.  Continental  Ins.  Co.,  2 
Utah  331. 

Vermont.  —  Osborne  v.  Shawmut  Ins.  Co., 
51  Vt.  278. 

1,  In  Federal  Courts.  —  Barrow  Steamship 
Co.  v.  Kane,  170  U.  S.  100;  Ex  p.  Schollen- 
berger,  96  U.  S.  369;  Van  Dresser  v.  Oregon 
R.,  etc.,  Co.,  48  Fed.  Rep.  202;  Lung  Chung 
v.  Northern  Pac.  R.  Co.,  19  Fed.  Rep.  254; 
Eaton  v.  St.  Louis  Shakspear,  etc.,  Co.,  2  Mc- 
Crary  (U.  S.)  369;  New  England  Mut.  L.  Ins. 
Co.  v.  Woodworth,  111  U.  S.  146;  Knott  v. 
Soul  hern  L.  Ins.  Co.,  2  Woods  (U.  S.)  479. 

Federal  Court  a  Court  of  the  State.  —  A  federal 
court  sitting' in  a  state  is  a  court  of  the  state 
within  the  meaning  of  a  state  statute  provid- 
ing for  service  of  process  on  foreign  corpora- 
tions.   Ex  p.  Schollenberger,  96  U.  S.  369. 

State  Statutes  Providing  for  Process  Govern  Pro- 
cedure in  Federal  Courts.  —  The  laws  of  a  state 
providing  for  service  of  process  of  the  state 
courts  in  actions  at  law  furnish  the  rules  for 
procedure  in  such  cases  in  the  federal  courts 
sitting  in  that  state,  so  that  whatever  would 
be  lawful  service  of  process  to  bring  a  party 
into  court  if  the  action  were  in  a  court  of  com- 
petent jurisdiction  under  the  state  government 
is  lawful  and  sufficient  for  the  purpose _ in 
actions  commenced  in  the  federal  court.  Van 
Dresser  v.  Oregon  R.,  etc.,  Co.,  48  Fed.  Rep. 
205. 

2.  Doing  Business  on  Implied  Assent  to  State 
Laws. —  Merchants'  Mfg.  Co.  v.  Grand  Trunk 
R.  Co.,  13  Fed.  Rep.  358;  Van  Dresser  v.  Ore- 
gon R.,  etc.,  Co.,  48  Fed.  Rep.  202;  Ehrman 
v.  Teutonia  Ins.  Co.,  1  Fed.  Rep.  471;  Balti- 
more, etc.,  R.  Co.  v.  Harris,  12  Wall.  (U.  S.) 
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65;  American  Casualty  Co.  v.  Lea,  56  Ark. 
539;  State  v.  U.  S.  Mutual  Acc.  Assoc.,  67 
Wis.  624. 

3.  Noncompliance  with  Laws  —  How  Rule 
Affected  by.  —  Ehrman  v.  Teutonia  Ins.  Co.,  I 
Fed.  Rep.  471;  Moch  v.  Virginia  F.  &  M.  Ins. 
Co.,  10  Fed.  Rep.  696;  Williams  v.  Empire 
Transp.  Co.,  14  Off.  Gaz.  523,  29  Fed.  Cas.  No. 
17,720;  Wilson  Packing  Co.  v.  Hunter,  7  Rep. 
455;  American  Casualty  Co.  v.  Lea,  56  Ark. 
539;  Fisk  v.  Chicago,  etc.,  R.  Co..  53  Barb. 
(N.Y.)  472;  Weed  Sewing  Mach.  Co.  v.  Bou- 
telle,  56  Vt.  570;  Osborne  v.  Shawmut  Ins. 
Co.,' 51  Vt.  278;  State  v.  U.  S.  Mutual  Acc. 
Assoc.,  67  Wis.  624. 

4.  Extraterritorial  Effect  of  Judgment.  —  Lafay- 
ette Ins.  Co.  v.  French,  18  How.  (U.  S.)  404; 
St.  Clair  v.  Cox,  106  U.  S.  350;  Weymouth  v. 
Washington,  etc.,  R.  Co.,  1  MacArthur  (D.  C.) 
19;  Reyer  v.  Odd  Fellows'  Fraternal  Acc. 
Assoc.,  157  Mass.  367,  34  Am.  St.  Rep.  288; 
Moulin  v.  Trenton  Mut.  L.,  etc.,  Ins.  Co.,  25 
N.  J.  L.  57. 

Judgment  by  Default.  —  Where  a  foreign  cor- 
poration has  an  agent  residing  in  the  domestic 
state,  service  of  summons  can  be  had  upon 
such  agent,  and  after  the  lapse  of  time  within 
which  the  defendant  is  required  to  answer  the 
plaintiff  is  entitled  to  judgment  by  default. 
Walker  v.  Continental  Ins.  Co.,  2  Utah  331. 

5.  See  supra,  this  section,  Common-law  Rule 
in  America. 

6.  Statutes  Authorizing  Service  of  Process  Un- 
necessary. —  Merchants'  Mfg.  Co.  .  v.  Grand 
Trunk  R.  Co.,  13  Fed.  Rep.  360;  Hayden  v. 
Androscoggin  Mills,  I  Fed.  Rep.  96;  Chosen 
Freeholders  v.  Pennsylvania  R.  Co.,  42  N.  J. 
L  492-  National  Condensed  Milk  Co.  v. 
Brandenburgh,  40  N.  J.  L.  in.  See  also  the 
decisions  cited  supra,  this  section,  English 
Rule,  which  maintained  this  doctrine;  and 
Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  100, 
in  which  case  it  was  said  that  a  foreign  cor- 
poration's liability  to  be  sued  in  a  particular 
jurisdiction  need  not  be  expressly  provided 
for  in  the  statutes,  but  may  be  implied  by 
authority  in  those  statutes  to  carry  on  us  busi- 
ness there. 

"  Well-considered  authorities  have  favored 
the  conclusion  that  a  commercial  corporation 
may  be  deemed  constructively  present  outside 
the  state  of  its  origin  whenever  it  has  property 
and  carries  on  its  operations  by  its  agents; 
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(5)  Under  Agreement  with  Other  Contracting  Party  to  Be  Suable  in  Domestic 
Courts  —  It  has  also  been  held  that  a  foreign  corporation  can  contract  to  have 
domicil  for  the  purpose  of  being  sued  within  a  jurisdiction  other  than  that  of 
,tS  /^aVr0n;  hyA ?PP°inting  a  Person  within  that  jurisdiction  to  accept  service  ! 

(6)  Under  Charter  Provisions  that  Foreign  Corporations  Shall  Be  Suable 
Only  in  Domiciliary  Courts.  —  It  is  no  defense  to  a  suit  against  a  foreign  cor- 
poration in  the  court  of  the  domestic  state  that  its  charter  provides  that  it  shall 
be  sued  only  in  the  state  of  its  creation.2 

(7)  Of  Consolidated  Corporations  and  Corporations  Holding  Charters  fro 
Several  States  —  Where  a  corporation  is  formed  by  interstate  consolidation 
or  is  created  by  the  concurrent  acts  of  the  legislatures  of  two  or  more  differen 
states  it  is  a  domestic  corporation  as  to  each  of  these  states,  and  mav  be  sued 
in  either  as  other  domestic  corporations  are.3 

(8)  For  What  Causes  of  Action  Resident  May  Sue.  —  As  regards  personal 
torts  giving  causes  of  action  of  a  purely  transitory  nature,  a  resident  may  sue  in 
the  domestic  courts  though  the  tort  occurred  in  another  jurisdiction,  provided 
the  corporation  is  amenable  to  process,  or  makes  a  voluntary  appearance.4 
bo  it  the  suit  is  on  a  contract  made  in  the  domestic  state,  and  the  corporation 
is  amenable  to  the  process  of  that  state,  no  citation  of  authority  is  necessary 
to  show  that  a  resident  may  maintain  such  suit.  Where  there  are  no  statutes 
expressly  providing  for  what  causes  of  action  residents  may  sue  foreign  cor- 
porations, there  is  some  conflict  of  authority  as  to  whether  a  resident  may  sue 
a  foreign  corporation  in  the  domestic  courts  on  a  contract  made  outside  of  the 
state.  Some  decisions  hold  that  he  cannot ;  5  but  there  are  others  which 
affirm  the  right  of  a  nonresident  to  sue  a  foreign  corporation  in  the  domestic 
courts  on  a  contract  arising  outside  of  the  state,6  and  of  course  according  to 


and  that  service  of  process  upon  such  agents 
ac  such  places  is  good  service  upon  the  cor- 
poration, even  in  the  absence  of  local  laws 
authorizing  such  mode  of  service."  Mer- 
chants' Mfg.  Co.  v.  Grand  Trunk  R.  Co.,  13 
Fed.  Rep.  358. 

Corporation  Having  Its  Chief  Office  or  Place  of 
Business  in  Domestic  State.  —  Where  a  statute 
provides  for  an  attachment  against  a  foreign 
corporation  whose  chief  office  or  place  of  busi- 
ness is  out  of  the  state,  a  foreign  corporation 
having  its  chief  office  or  place  of  business  in 
the  state  cannot  be  sued  by  attachment  upon 
the  ground  of  nonresidence,  but  may  be  sued 
by  ordinary  writ  of  summons.  Farnsworth  v. 
Terre  Haute,  etc.,  R.  Co.,  29  Mo.  75.  See 
also  McNichol  v.  U.  S.  Mercantile  Reporting 
Agency,  74  Mo.  464;  Herryford  v.  ..Etna  Ins. 
Co.,  42  Md;  152. 

1.  Agreement  with  Other  Contracting  Party  to 
Be  Liable  to  Suit.  —  Tharsis  Sulphur  Co.  v. 
Soci6te  Industrielle  des  Metaux,  58  L.  J.  Q.  B. 
435- 

2.  Charter  Provisions  Restricting  Suit  to  Domi- 
ciliary Courts.  —  Shields  v.  Union  Cent.  L.  Ins. 
Co.,  119  N.  Car.  380,  in  which  case  it  was  said 
that  it  is  familiar  learning  that  a  corporation 
is  permitted  to  do  business  outside  of  the  state 
where  it  is  created  as  a  matter  of  comity,  but 
always  with  a  proviso  that  it  is  subject  to  the 
laws  of  the  forum  and  has  no  more  privileges 
than  domestic  corporations  under  its  statutes. 
Contra,  dictum  in  Williams  v.  New  England 
Mut.  F.  Ins.  Co.,  29  Me.  465. 

3.  Consolidated  Corporations  and  Corporations 
Existing  under  Laws  of  Several  States.  —  Haiti- 
more,  etc.,  R.  Co.  v.  Harris,  12  Wall.  (U.  S.) 
65;    Baltimore,  etc.,  R.  Co.  v.  Gallahue,  12 
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Gratt.  (Va.)  655,  65  Am.  Dec.  254;  State  v. 
Metz,  32  N.  J.  L.  199;  McGregor  t.  Erie  R. 
Co.,  35  N.  J.  L.  115. 

Resumption  of  Status  as  Foreign  Corporation  by 
Abandonment  of  Franchise.  —  If  a  railroad  com- 
pany incorporated  and  organized  under  the 
legislature  of  one  state  afterwards  obtains  a 
special  act  of  incorporation  from  the  legisla- 
ture of  another  state,  for  the  purpose  of  ex- 
tending its  road  into  that  state,  but  subse- 
quently abandons  the  design  and  does  nothing 
under  the  act,  it  will  not  become  a  domestic 
corporation,  and  for  purposes  of  suit  will  be 
deemed  a  foreign  corporation.  Philadelphia, 
etc.,  R.  Co.  v.  Kent  County  R.  Co.,  5  Houst. 
(Del.)  127. 

Foreign  Corporation  Which  Has  Acquired  Fran- 
chises of  Domestic  Corporation.  —  \\  here  a  foreign 
corporation  acquires  the  franchises  of  a  domes- 
tic corporation  it  is  liable  to  suit  in  the  same 
mannerand  to  the  same  extent  as  the  corpora- 
tion whose  franchises  it  acquired.  Alabama 
G.  S.  R.  Co.  v.  Fulghum,  S7  Ga.  263. 

4.  Transitory  Causes  of  Action.  —  Den  nick  v. 
Central  R.  Co.,  103  U.  S.  11 ;  Knights.  West 
Jersey  R.  Co.,  108  Pa.  St.  250,  56  Am.  Rep. 
200;  Phillips  v.  Burlington  Library  Co.,  141 
Pa.  St.  462,  23  Am.  St.  Rep.  304;  Home  Ins. 
Co.  v.  Pennsylvania  R.  Co.,  11  Hun  (N.  Y.) 
182;  Liscomb  v.  New  Jersey  R.,  etc.,  Co.,  6 
Lans.  (N.  Y.)  75. 

5.  Contracts  Made  Outside  of  State. — Bawknight 
v.  Liverpool,  etc..  Ins.  Co.,  55  Ga.  194.  See 
also  Dahlonega  Gold  Min.  Co.  v.  Purdy,  65 
Ga.  496,  where  this  doctrine  is  approved,  but 
not  applied  because  not  unnecessary  to  decide 
the  case. 

6.  See  infra,  the  next  subdivision. 

Volume  XIII. 


Actions  By  and  Against        FOREIGN  'CORPORA  TIONS.  Foreign  Corporations. 


these  decisions  a  resident  might  maintain  such  suit.  In  some  jurisdictions  the 
causes  of  action  for  which  a  resident  may  sue  a  foreign  corporation  are  pre- 
scribed by  statute.  Thus  in  New  York  and  South  Carolina  a  resident  may 
sue  a  foreign  corporation  for  any  cause  of  action.1  Under  these  statutes  it 
would  make  no  difference  whether  the  contract  was  made  within  the  state 
or  not. 

(9)  Suits  of  Nonresidents  Against  Foreign  Corporations  —  (a)  Eight  of  Suit  in 
Absence  of  Statutory  Authority  —  aa.  On  Causes  of  Action  Arising  in  Domestic  State.  —  If 
a  foreign  corporation  has  by  its  acts  rendered  itself  amenable  to  the  service  of 
process  in  the  domestic  state,  there  is  no  reason  to  doubt  that  it  may  be  there 
sued  by  a  nonresident  on  a  cause  of  action  arising  there.  Thus  for  a  tort 
committed  by  a  foreign  corporation  in  the  domestic  state  it  may  be  sued  there 
if  process  can  be  served  upon  it. a 

bb.  On  Contracts  Made  Outside  of  Domestic  State.  ■ — ■  There  is  some  conflict  of 
authority  as  to  the  right  of  a  nonresident  to  sue  a  foreign  corporation  on  a 
contract  made  outside  of  the  domestic  state.  It  goes  without  saying  that  if  a 
foreign  corporation  cannot  be  served  with  process  such  a  suit  cannot  be  main- 
tained.3 And  it  has  been  held  that  such  suit  cannot  be  maintained  even  though 
the  corporation  is  amenable  to  process.4  The  contrary  doctrine,  however,  has 
been  maintained  in  some  recent  decisions,  where  it  was  held  that  a  nonresident 
could  maintain  an  action  in  the  domestic  courts  against  a  foreign  corporation 
on  a  contract  which  was  made  and  the  subject-matter  of  which  was  situated  in 
another  state,  provided  the  company  might  be  served  with  process;5  and  it 
was  held  in  another  decision  that  if  a  foreign  corporation  voluntarily  appears 
and  submits  itself  to  the  jurisdiction  of  the  domestic  court,  it  cannot  question 
the  validity  of  the  judgment  in  an  action  against  it  by  a  nonresident  on  a 
foreign  contract.6 

cc.  For  Torts  Committed  Outside  of  Domestic  State.  —  If  a  foreign  corporation 
is  not  amenable  to  process  it  is  of  course  not  liable  to  suit  for  a  tort  committed 
in  a  foreign  state,7  or,  for  that  matter,  for  a  tort  committed  within  the 
domestic  state,  and  the  Alabama  court  has  held  that  although  the  corporation 
may  be  served  with  process,  no  suit  can  be  maintained  against  it  in  the 
domestic  state  for  a  tort  (personal  injuries)  committed  in  another  state.8 

1.  Statutory  Provisions  Regulating  Question. —  terms  on  which  a  foreign  corporation  may  do 
Code  Civ.  Pro.  N.  Y.,  §  1780;  Code  Civ.  Pro.  business  in  the  domestic  state  and  requiring 
S.  Car.,  §  423.  among  other  things  that  it  shall  appoint  a  resi- 

2.  Suits  for  Foreign  Torts.  —  Gray  v.  Taper-  dent  agent  upon  whom  process  may  be  served 
Sleeve  Pulley  Works,  16  Fed.  Rep.  443;  Aus-  does  not  authorize  a  suit  by  a  nonresident 
tin  v.  New  York,  etc.,  R.  Co.,  25  N.  J.  L.  381;  against  a  foreign  corporation  on  a  cause  of 
Emerson  v,  McCormick  Harvesting  Mach.  action  arising  out  of  the  state;  that  statutes 
Co.,  51  Mich.  5.  of  this  character  are  enacted  for  the  Denefit  of 

Action  by  One  Foreign  Corporation  Against  An-  citizens;  that  there  can  be  no  advantage  ob- 

other.  —  A  foreign  corporation  may  sue  another  tained  for  citizens  by  providing  means  to  give 

foreign  corporation  in  the  domestic  state  for  a  to  courts  of  the  state  jurisdiction  over  causes 

tort  there  committed,  both  being  engaged  there  of  action  that  accrued  out  of  the  state;  and 

in  business  and  amenable  to  process.    Emer-  that  it  is  not  to  be  presumed  that  the  legisla- 

son  v.  McCormick  Harvesting  Mach.  Co.,  51  ture  intended  to  accomplish  that  purpose  un- 

Mich.  5.  less  it  is  the  necessary  result  of  the  enact- 

3.  Foreign  Contracts  —  Right  of  Suit  Denied.  ment.  Sawyer  v.  North  American  L.  Ins.  Co., 
—  Camden  Rolling  Mill  Co.  v.  Swede  Iron  46  Vt.  697. 

Co.,  32  N.  J.  L.  17.  5.  Right  of  Suit  on  Foreign  Contracts  Affirmed. 

4.  Sawyer  v.  North  American  L.  Ins.  Co.,  46  —  Johnston  v.  Trade  Ins.  Co.,  132  Mass.  434; 
Vt.  697.  See  also  Smith  v.  Mutual  L.  Ins.  Youmans  v.  Minnesota  Title  Ins.,  etc.,  Co.,  67 
Co.,  14  Allen  (Mass.)  336,  which  seems  to  Fed.  Rep.  282. 

support  this  statement.    It  is  possible,  how-  6.  Voluntary    Submission    to    Jurisdiction. — 

ever,  that  the  court  may  have  based  this  de-  Fairfax  Forest  Min.,  etc.,  Co.  v.  Chambers,  75 

cision  on  the  ground  that  it  had  no  jurisdic-  Md.  604. 

tion  to  exercise  visitorial  powers  over  the  7.  Where  Corporation  Is  Not  Amenable  to  Pro- 
internal  management  of  a  foreign  corpora-  cess. —  Newell  v.  Great  Western  R.  Co.,  19 
tion.  Mich.  336. 

Reason  on  Which  Holding  Is  Based.  —  On  8.  Right  of  Suit  for  Foreign  Torts  Denied.  — 

reaching  the  conclusions  stated  the  Vermont  Central  R.,  etc.,  Co.  v.  Carr,  76  Ala.  388,  52 

court  reasoned  that  a  statute  prescribing  the  Am.  Rep.  339. 
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Nevertheless,  the  weight  of  authority  is  against  this  view.  The  liability  of  a 
foreign  corporation  amenable  to  process  to  be  sued  in  the  domestic  state  in  an 
action  for  personal  injuries  inflicted  in  another  state  has  been  affirmed  in 
actions  by  residents,1  in  actions  by  nonresidents,2  and  in  actions  where  the 
decisions  did  not  show  whether  the  plaintiff  was  a  resident  or  a  nonresident.3 
None  of  these  decisions  last  referred  to  attach  any  importance  to  the  resi- 
dence or  nonresidence  of  the  plaintiff  in  such  suits.  The  theory  on  which 
jurisdiction  is  sustained  is  that  these  actions  are  transitory  in  their  nature  and 
arise  out  of  the  supposed  violation  of  rights  which  in  contemplation  of  law  are 
not  local  nor  confined  to  the  state  where  the  right  accrued,  and  that  the  right 
of  action  may  be  enforced  in  the  courts  of  any  state  which  can  obtain  jurisdic- 
tion of  the  defendant.4  Whether  the  right  of  action  arising  in  the  foreign 
state  was  based  on  the  common  law  of  that  state  or  on  a  special  statutory  pro- 
vision, the  rule  is  the  same.5  In  such  cases  the  law  of  the  state  where  the 
right  was  acquired  or  the  liability  incurred  will  govern  as  to  the  right  of  action,6 
and  all  that  pertains  merely  to  the  remedy  will  be  controlled  by  the  law  of  the 
place  where  the  action  is  brought.7 

(b)  Right  of  Suit  under  Statutes  Authorizing  It.  —  A  statute  providing  that  foreign 

corporations  may  be  sued  in  any  county  where  they  have  representatives  has 
been  held  to  authorize  a  suit  by  a  nonresident  against  a  foreign  corporation  on 
a  foreign  contract.8    So  a  statute  providing  that  a  foreign  corporation  shall  be 


1.  Right  of  Suit  by  Residents  for  Foreign  Torts 
Affirmed.  —  See  supra,  this  section,  For  What 
Causes  of  Action  Resident  Afay  Sue. 

2.  Right  of  Suit  by  Nonresidents  for  Foreign 
Torts  Affirmed.  —  Eingartner  v.  Illinois  Steel 
Co.,  94  Wis.  70;  Morris  v.  Chicago,  etc.,  R. 
Co.,  65  Iowa  727,  54  Am.  Rep.  39;  South  Caro- 
lina R.  Co.  v.  Nix,  68  Ga.  572;  Herrick  v. 
Minneapolis,  etc.,  R.  Co.,  31  Minn.  11,  47  Am. 
Rep.  771;  Pullman  Palace  Car  Co.  v.  Law- 
rence, 74  Miss.  782.  In  this  last  case  the  de- 
cision is  based  mainly  on  a  statute  which  the 
court  construed  to  authorize  the  suit,  but  the 
court  said  that  the  righl  existed  independently 
of  statute. 

3.  Right  of  Suit  for  Foreign  Torts  Affirmed 
Where  Residence  Not  Shown.  —  Chicago,  etc., 
R.  Co.  v.  Doyle,  60  Miss.  977;  Illinois  Cent. 
R.  Co.  v.  Crudup,  63  Miss.  291 ;  New  Orleans, 
etc.,  R.  Co.  v.  Wallace,  50  Miss.  244;  Mc- 
Master  v.  Illinois  Cent.  R.  Co..  65  Miss.  264, 
7  Am.  St.  Rep.  653;  Burns  v.  Grand  Rapids, 
etc.,  R.  Co.,  113  Ind.  172. 

4.  Theory  on  Which  Jurisdiction  Sustained.  — 
Burns  v.  Grand  Rapids,  etc.,  R.  Co.,  113  Ind. 
172;  Dennick  v.  Central  R.  Co.,  103  U.  S.  11, 
Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss. 
782;  Morris  v.  Chicago,  etc.,  R.  Co.,  65  Iowa 
727,  54  Am.  Rep.  39;  Herrick  v.  Minneapolis, 
etc.,  R.  Co.,  31  Minn.  11,  47  Am.  Rep.  771; 
Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  70. 

Where  Right  of  Action  Is  Given  by  the  Common 
Law  of  Both  States.  —  An  action  to  recover  for 
personal  injuries  may  be  maintained  in  a  state 
other  than  in  the  one  in  which  the  injuries 
were  inflicted,  where  the  cause  of  action  is 
grounded  on  the  principles  of  the  common  law 
recognized  in  both  states.  Eingartner  v.  Illinois 
Steel  Co.,  94  Wis.  70. 

Effect  of  Nonliability  under  Domestic  Laws.  — 
The  fact  that  a  foreign  corporation  would  not 
have  been  liable  had  the  in  jury  occurred  in  the 
domestic  state  is  immaterial  if  the  laws  of  the 
state  where  the  injury  occurred  give  a  cause 


of  action.  Illinois  Cent.  R.  Co.  v.  Crudup,  63 
Miss.  291. 

Where  Statutes  of  States  Are  Similar.  —  An  ac- 
tion may  be  maintained  in  Pennsylvania 
against  a  foreign  corporation  to  recover  dam- 
ages for  negligence  causing  death  in  anoiher 
state,  where  a  statute  of  such  state  is  similar 
to  the  Pennsylvania  statute  authorizing  such 
an  action.  Knight  v.  West  Jersey  R.  Co.,  10$ 
Pa.  St.  250,  56  Am.  Rep.  200. 

5.  Herrick  v.  Minneapolis,  etc.,  R.  Co.,  31 
Minn.  11,  47  Am.  Rep.  771,  in  which  case  the 
court  said:  "  We  do  not  see  why  the  transi- 
tory character  of  the  action,  or  the  jurisdiction 
of  the  courts  of  another  state  to  entertain  it, 
can  in  any  manner  be  affected  by  the  question 
whether  the  right  of  action  is  statutory  or  com- 
mon law." 

6.  What   Laws  Govern  Right  of  Action.  — 

Knight  v.  West  Jersey  R.  Co.,  108  Pa.  St.  250, 
56  Am.  Rep.  200;  Burns  v.  Grand  Rapids, 
etc.,  R.  Co.,  113  Ind.  173;  Herrick  v.  Minne- 
apolis, etc.,  R.  Co.,  31  Minn.  11,  47  Am.  Rep. 
771;  McMaster  v.  Illinois  Cent.  R.  Co.,  65 
Miss.  264,  7  Am.  St.  Rep.  653;  Morris  v.  Chi- 
cago, etc.,  R.  Co.,  65  Iowa  731,  54  Am.  Rep. 
39;  Campbell  v.  McGregor,  29  New  Bruns.  644. 

If  the  law  of  a  state  where  the  alleged  right 
of  action  occurs  gives  no  right  of  action,  there 
can  of  course  be  no  recovery  in  the  domestic 
state.  Hyde  v.  Wabash,  etc..  R.  Co.,  61  Iowa. 
441,  47  Am.  Rep.  820. 

7.  Remedy  Governed  by  Domestic  Laws.  —  Her- 
rick v.  Minneapolis,  etc.,  R.  Co.,  31  Minn.  11, 
47  Am.  Rep.  771;  Knight  v.  West  Jersey  R. 
Co.,  108  Pa.  St.  250,  56  Am.  Rep.  200. 

8.  Mutual  L.  Ins.  Co.  v.  Nichols,  (Tex.  Civ. 
App.  1894)  24  S.  W.  Rep.  910.  See  also- 
Humphreys  v.  Newport  News,  etc.,  Co.,  33  W. 
Va.  135.  A  statute  provided  that  an  action  at 
law  may  be  brought  in  the  Circuit  Court  of 
any  county  wherein  "  if  a  corporation  be  a 
defendant  its  principal  office  is,  or  its  mayoi\ 
president,  or  other  chief  officer  resides,  or  if 
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liable  to  be  sued  or  proceeded  against  by  attachment  or  otherwise  as  individual 
nonresident  debtors  may  be  sued  or  proceeded  against  has  been  held  to 
authorize  a  suit  by  a  nonresident  against  a  foreign  corporation  for  a  foreign 


tort.1 


(c)  Right  of  Suit  under  Statutes  Restricting  to  Specified  Cases.  —  In  a  number  of  states 
statutes  have  been  enacted  to  the  effect  that  a  nonresident  shall  not  sue  a 
foreign  corporation  in  the  domestic  state  except  where  the  cause  of  action 
arose^  therein,  or  where  the  subject  of  the  action  is  there  situated.  These 
statutes  have  invariably  been  rigidly  construed  and  enforced  to  the  letter.2 


ts  principal  office  be  not  in  this  state  and  its 
mayor,  president,  or  other  chief  officer  do  not 
reside  therein,  wherein  it  does  business." 
Under  this  statute  the  West  Virginia  court,  in 
the  case  above  cited,  held  that  a  foreign  cor- 
poration which  does  business  in  that  state  may 
be  sued  in  any  county  where  process  can  be 
legally  served,  although  the  cause  of  action 
arose  out  of  the  state.  In  this  case  it  did  not 
appear  whether  the  plaintiff  was  a  resident  or 
not,  and  it  is  a  fair  inference  that  the  court 
attached  no  importance  to  the  question  of  resi- 
dence. These  two  decisions  are  in  direct  con- 
flict with  Sawyer  v.  North  American  L.  Ins. 
Co.,  46  Vt.  697,  cited  supra,  this  section,  On 
Contracts  Made  Outside  of  Domestic  State. 

1.  Pullman  Palace  Car  Co.  v.  Lawrence,  74 
Miss.  782. 

2.  Statutes  Restricting  Suit  to  Specified  Cases  — 

Maryland.  —  Cromwell  v.  Royal  Canadian  Ins. 
Co.,  49  Md.  366;  Myer  v.  Liverpool,  etc.,  Ins. 
Co.,  40  Md.  595. 

New  York.  — Cantwell  v.  Western  Dubuque 
R.  Co.,  17  How.  Pr.  (N.  Y.  Supreme  Ct.)  16; 
Whitehead  v.  Buffalo,  etc.,  R.  Co.,  18  How. 
Pr.  (N.  Y.  Supreme  Ct.)  218;  Seignouret  v. 
Southern  Bank,  3  N.  Y.  Month.  L.  Bui.  59; 
Campbell  v.  Champlain,  etc.,  R.  Co.,  18  How. 
Pr.  (N.  Y.  Supreme  Ct.)4i2;  Mercer  v.  South- 
ern Bank,  I  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  T44,  note;  Brooks  v.  Stone,  11  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  220;  Winchester  v.  Browne, 
(Supreme  Ct.)  37  N.  Y.  St.  Rep.  542;  Western 
Bank  v.  City  Bank,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  238;  Griesa  v.  Massachusetts  Ben.  Assoc., 
(Supreme  Ct.)  3g  N.  Y.  St.  Rep.  1;  Bank  of 
Commerce  v.  Rutland,  etc.,  R.  Co.,  10  How. 
Pr.  (N.  Y.  Supreme  Ct.)  1;  Burdick  v.  Free- 
man, 120  N.  Y.  420;  Whitehead  v.  Buffalo, 
etc.,  R.  Co.,  18  How.  Pr.  (N.  Y.  Supreme  Ct.) 
218;  Hibernia  Nat.  Bank  v.  Lacombe,  84  N. 
Y.  367,  38  Am.  Rep.  518;  Robinson  v.  Oceanic 
Steam  Nav.  Co.,  112  N.  Y.  322.  The  New 
York  statute  has  been  changed  in  some  re- 
spects, as  will  subsequently  be  shown. 

South  Carolina.  —  Central  R.,  etc.,  Co.  v. 
Georgia  Constr.,  etc.,  Co.,  32  S.  Car.  319. 

See  also  infra,  this  title.  Proceedings  in  Rem, 
Attachment,  and  Garnishment — Attachment  by 
Nonresident  Creditors. 

What  Are  Causes  of  Action  Arising  "Within  the 
Statute.  —  In  construing  the  above  provisions 
it  has  been  held  that  an  action  on  an  award 
for  labor  performed  mostly  in  Canada  under 
contracts  made,  executed,  delivered,  and  pay- 
able there,  by  virtue  of  a  bond  of  arbitration 
there  made  and  the  submission  there  had,  is 
not  a  cause  of  action  arising  within  New  York 
(Campbell  v.  Champlain,  etc.,  R.  Co.,  18  How. 
Pr.  (N.  Y.  Supreme  Ct.)  412,  and  that  a  loan 


made  abroad  is  not  to  be  deemed  a  cause  of 
action  arising  in  New  York  merely  because  a 
bill  on  New  York  was  given  to  secure  it. 
Western  Bank  v.  City  Bank,  7  How.  Pr.  (N. 
Y.  Supreme  Ct.)  238. 

On  the  other  hand,  it  has  been  held  that 
where  a  contract  has  been  made  to  perform 
work  in  the  domestic  state  a  violation  of  such 
contract  is  a  cause  of  action  arising  within 
that  state.  Central  R.,  etc.,  Co.  v.  Georgia 
Constr.,  etc.,  Co.,  32  S.  Car.  319. 

So  the  right  of  a  nonresident  to  sue  a  foreign 
insurance  company  on  a  life  policy  issued  to 
him  was  upheld  where  the  application  for  in- 
surance, the  examination  of  the  applicant,  and 
the  delivery  of  the  policy  all  took  place  within 
the  domestic  state,  and  the  payment  necessary 
to  validate  the  delivery  of  the  policy  was  made 
there.  Fidelity  Mut.  L.  Assoc.  v.  Ficklin,  74 
Md.  172. 

And  where  a  foreign  corporation  sold  certain 
agricultural  implements  to  persons  doing  busi- 
ness in  New  York,  under  an  agreement  to 
indemnify  them  and  to  defend  them  from  all 
prosecutions  because  of  any  alleged  infringe- 
ment of  any  patent  in  selling  the  implements, 
provided  notice  was  given  to  it  and  it  was 
allowed  to  take  charge  of  the  case,  it  was  held 
that  the  cause  of  action  arose  in  New  York. 
Childs  v.  Harris  Mfg.  Co.,  104  N.  Y.  477.  So 
where  a  bill  of  lading  is  issued  in  a  foreign 
state  for  goods  to  be  transported  from  that 
state  to  New  York  an  action  for  damages  to 
the  goods  in  transitu  is  a  cause  of  action  aris- 
ing in  New  York.  Robertson  v.  National 
Steam-Ship  Co.,  (Super.  Ct.)  14  N.  Y.  Supp.  313. 

Where  a  foreign  corporation  doing  business 
in  New  York  purchases  goods  from  another 
foreign  corporation  at  its  domicil  and  a  con- 
tract of  sale  is  there  made,  the  cause  of  action 
on  failure  to  pay  for  the  goods  arises  at  the 
place  where  the  buyer  was  doing  business,  and 
it  may  be  sued  therefor  in  New  York  under 
the  statute  authorizing  an  action  by  one 
foreign  corporation  against  another  where  the 
cause  of  action  arises  within  the  state.  Shelby 
Steel  Tube  Co.  v.  Burgess  Gun  Co.,  8  N.  Y. 
App.  Div.  444. 

How  Locus  of  Cause  of  Action  Determined.  — 
Whether  a  cause  of  action  arose  within  the 
state  is  to  be  determined  exclusively  from  the 
pleadings,  and  affidavits  on  this  question  will 
not  be  considered.  Delaware,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  12  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  230. 

What  Is  Subject  of  Action  Within  Meaning  of 
Statute. —  Property  attached  after  suit  brought 
and  not  described  or  mentioned  in  the  com- 
plaint is  not  the  subject  of  an  action.  In 
actions  on  money  demands  property  of  the 
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A  similar  provision  which  formerly  existed  in  New  York  has  been  changed  to 
some  extent,  and  the  present  provision  is  that  a  nonresident  or  foreign  cor- 
poration can  maintain  an  action  against  a  foreign  corporation  only  in  cases 
where  the  action  is  to  recover  damages  for  the  breach  of  a  contract  made 
within  the  state,  or  relating  to  property  within  the  state  at  the  time  of  the 
making  thereof;  where  it  is  to  recover  real  property  within  the  state,  or  a 
chattel  replevied  within  the  state;  or  where  the  cause  of  action  arose  within 
the  state,  except  where  the  object  of  the  action  is  to  affect  the  title  to  real 
property  situated  without  the  state.1  In  another  state  the  statute  limits  the 
right  of  nonresidents  to  sue  foreign  corporations  to  causes  of  action  arising 
within  the  domestic  state  or  to  cases  where  the  corporation  has  property  in  the 
domestic  state.2  In  an  action  against  a  foreign  corporation  it  will  be  assumed 
that  the  plaintiff  is  a  resident,  if  nothing  to  the  contrary  appears.3  It  has  been 
held  in  a  very  recent  decision  of  the  United  States  Supreme  Court  that  a  state 
statute  which  prohibits  nonresidents  from  suing  in  the  domestic  state  for  causes 
of  action  arising  out  of  that  state  cannot  take  away  the  right  of  such  nonresi- 
dents to  sue  in  the  federal  court  sitting  in  that  state  on  such  cause  of  action.4 
(d)  Constitutionality  of  These  Statutes.  —  Statutes  which  limit  the  right  of  suit  of 
nonresidents  against  foreign  corporations  to  cases  where  the  cause  of  action 
arises  in  the  domestic  state  or  to  cases  where  the  subject  of  the  action  is  situ- 
ated within  the  state  are  not  in  violation  of  the  constitutional  provision  that 
the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and  immunities 


defendant  attached  to  secure  the  judgment 
when  rendered  is  not  the  subject  of  action. 
Central  R.,  etc.,  Co.  v.  Georgia  Constr.,  etc., 
Co.,  32  S.  Car.  319. 

Constitutionality  of  Statutes.  —  The  privileges 
and  immunities  secured  by  the  Federal  Con- 
stitution to  the  citizens  of  other  states  do  not 
require  a  state  to  extend  to  a  nonresident  the 
same  unlimited  right  of  suit  against  foreign 
corporations  as  is  given  to  domestic  citizens. 
A  statute,  therefore,  which  limits  the  right  of 
foreign  citizens  to  sue  a  foreign  corporation 
in  the  domestic  courts,  to  cases  where  the 
cause  of  action  arises  in  the  state  or  where  the 
subject  of  the  action  is  situated  in  the  state,  is 
not  unconstitutional.  Central  R.,  etc.,  Co.  v. 
Georgia  Constr.,  etc.,  Co.,  32  S.  Car.  319. 

1.  New  York  Statute.  —  Code  Civ.  Pro.,  §  1780. 

Action  for  Breach  of  Contract.  —  An  action  for 
money  due  under  a  contract  is  an  action  to  re- 
cover damages  for  breach  of  the  contract  with- 
in the  meaning  of  the  above  statute.  O'Brien 
v.  Peoria  Water  Co.,  5  N.  Y.  App.  Div.  229. 

Contract  Abroad  for  Services  Performed  in  Do- 
mestic State.  — A  nonresident  cannot  maintain 
an  action  in  New  York  against  a  foreign  cor- 
poration for  services  on  a  contract  made  at  the 
corporation's  home  office  when  the  services 
were  performed  in  New  York,  unless  there  be 
a  special  agreement  for  payment  in  New  York. 
Perry  v.  Erie  Transfer  Co.,  1  Misc.  Rep.  (N. 
Y.  City  Ct.)  208,  affirmed  Perry  v.  Erie  Trans- 
fer Co.,  (C.  PI.)  23  N.  Y.  Supp.  878;  Perry  v. 
Erie  Transfer  Co.,  28  Abb.  N.  Cas.  (N.  Y.  C. 
PI.)  430,  22  Civ.  Pro.  Rep.  (N.  Y.)  178. 

Action  by  Foreign  Corporation  Against  Nonresi- 
dent. —  The  present  New  York  statute  does 
not  apply  to  an  action  by  a  foreign  corporation 
against  a  nonresident.  In  such  case  the  court 
has  jurisdiction  independently  of  the  statute, 
and  an  exercise  of  this  jurisdiction  is  within 
its  discretion.  Colorado  State  Bank  v.  Gal- 
lagher, 76  Hun  (N.  Y.)  310. 


2.  Wisconsin  Statute.  —  Sanb.  &  B.  Annot. 
Stat.  (1898),  §  2637;  Morawetz  v.  Sun  Ins. 
Office,  96  Wis.  175. 

3.  Assumption  that  Plaintiff  Is  a  Resident.  — 
Sims  v.  Bonner,  21  Civ.  Pro.  Rep.  (N.  Y. 
Super.  Ct.)  379.  See  also  Hand  v.  Cleveland 
Sav.  Soc,  (C.  PI.)  19  N.  Y.  Supp.  910,  where 
it  was  held  not  necessary,  in  an  action  against 
a  foreign  corporation,  to  allege  that  the  plain- 
tiff was  a  resident,  since  it  would  not  be 
assumed  that  he  was  a  nonresident. 

Fact  of  Nonresidence  of  Plaintiff  Must  Be  Estab- 
lished—  Dismissal  of  Action.  —  To  authorize  a 
dismissal  of  the  action  under  section  17S0  of 
the  New  York  Code  Civ.  Pro.,  for  want  of 
jurisdiction  because  of  the  nonresidence  of  the 
plaintiff,  the  fact  of  his  nonresidence  must 
be  first  proved  and  determined.  Gundlin  v. 
Hamburg-American  Packet  Co.,  31  Abb.  N. 
Cas.  (N.  Y.  C.  PI.)  437,  8  Misc.  Rep.  (N.  Y.) 
291.  See  also  Guerney  v.  Grand  Trunk  R. 
Co.,  (Supreme  Ct.)  13  N.  Y.  Supp.  645; 
Leslie  v.  Lorillard,  18  N.  Y.  Wkly.  Difr. 
288. 

Where  Corporation  Does  Not  Acquiesce  in  Juris- 
diction—What Must  Be  Proved.  —  Where  an 
action  was  brought  against  a  foreign  corpora- 
tion for  breach  of  contract  the  court  said  that 
unless  such  corporation  appeared  and  ac- 
quiesced in  the  jurisdiction  of  the  court,  either 
expressly  or  tacitly,  none  was  acquired,  un- 
less it  be  established  either  that  "  the  plaintiff 
is  a  resident  of,  or  that  the  contract  was  made 
or  the  cause  of  action  arose  within,  the  state." 
Smith  v.  Union  Milk  Co.,  70  Hun  (N.  Y.J  34S, 
affirmed  60  N.  Y.  St.  Rep.  S  73. 

4.  Barrow  Steamship  Co.  v.  Kane,  170  U.  S. 
100.  The  court  based  its  decision  on  the  well- 
known  principle  that  jurisdiction  conferred  on 
national  courts  by  the  provisions  of  the  Con- 
stitution and  statutes  of  the  United  States  can- 
not be  abridged  or  impaired  by  any  state 
statute. 
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of  citizens  in  the  several  states.1  So  a  statute  of  this  character  is  not  in  viola- 
tion of  a  constitutional  provision  that  all  courts  shall  be  public,  and  every  per- 
son for  any  injury  that  he  may  receive  in  his  lands,  goods,  person,  or  reputa- 
tion, shall  have  remedy  by  due  course  of  law  and  justice.3  Nor  do  these 
statutes  impair  the  obligation  of  contracts.3 

3  Proof  of  Corporate  Existence  —  a.  In  Civil  Cases.  —  In  suits  by  or 
against  foreign  corporations  it  is  necessary  to  prove  the  existence  of  the  cor- 
poration,4 unless  it  be  held  that  the  conduct  of  the  parties  has  estopped  them 
to  deny  it  5  or  unless  corporate  existence  is  admitted  by  the  pleadings.  _  1  he 
question  of  corporate  existence  is  to  be  determined  by  the  jury,7  subject  to 
the  power  of  the  court  to  determine  the  competency  and  legal  effect  of  the 

CV1  Certificate  of  Incorporation.  —  A  certificate  which  would  be  evidence  of  the  incor- 
poration in  the  state  of  incorporation  has  been  held  admissible  to  prove  that 
fact  in  the  domestic  state.9  To  be  competent  evidence  the  certificate  must 
be  properly  attested  by  the  proper  officer  in  the  state  of  its  creation. 


1.  Constitutionality  of  Restrictive  Statutes. — 
Robinson  v.  Oceanic  Sleam  Nav.  Co.,  112  N. 
Y.  316;  Duquesne  Club  v.  Penn  Bank,  35 
Hun  (N.  Y.)  390;  Adams  v.  Penn  Bank, 
35  Hun  (N.  Y.)  393;  Central  R.,  etc.,  Co.  v. 
Georgia  Constr.,  etc.,  Co.,  32  S.  Car.  319. 
Compare  Eingartner  v.  Illinois  Steel  Co.,  94 
Wis.  70,  in  which  case  it  was  said  that  the  con- 
stitution guarantees  to  a  citizen  of  a  foreign 
state  the  same  right  to  bring  an  action  in  the 
domestic  state  as  to  a  domestic  citizen. 

Not  a  Grant  of  Immunity  from  Suit  to  Parties 
Otherwise  Liable.  —  A  statute  providing  that 
suits  against  foreign  corporations  may  be 
brought  by  a  nonresident  when  the  cause  of 
action  has  arisen  or  the  subject  of  action  shall 
be  situated  in  the  domestic  state  is  not  a  grant 
of  privilege  or  immunity  from  suit  to  parties 
otherwise  liable  to  be  sued  in  the  domestic 
courts  and  subject  to  their  jurisdiction,  but  the 
grant  of  a  restricted  and  limited  jurisdiction 
to  the  courts  themselves  over  certain  suits 
against  foreign  corporations  not  otherwise 
compelled  to  submit  to  the  jurisdiction  of  the 
domestic  court.  Cromwell  v.  Royal  Canadian 
Ins.  Co.,  49  Md.  366. 

2.  Central  R.,  etc.,  Co.  v.  Georgia  Constr., 
etc.,  Co.,  32  S.  Car.  319. 

3.  Statutes  Do  Not  Impair  Obligation  of  Con- 
tracts. —  Central  R.,  etc.,  Co.  v.  Georgia 
Constr.,  etc.,  Co.,  32  S.  Car.  319. 

4.  Proof  of  Corporate  Existence  Necessary.  — 
National  Bank  v.  De  Bernales,  1  C.  &  P.  569, 
11  E.  C.  L.  474;  Narragansett  Bank  v .  Atlantic 
Silk  Co.,  3  Met.  (Mass.)  288;  Chapman  v. 
Colby,  47  Mich.  46;  Silver  Lake  Bank  v.  North, 
4  Johns.  Ch.  (N.  Y.)  370;  Michigan  Bank  v. 
Williams,  5  Wend.  (N.  Y.)  478.  The  case  first 
cited  is  the  leading  case  on  this  point. 

5.  Estoppel  to  Deny  by  Conduct.  —  Oregonian 
R.  Co.  v.  Oregon  R.,  etc.,  Co.,  22  Fed.  Rep. 
245;  Bartlett  v.  Wilbur,  53  Md.  498;  Connec- 
ticut Bank  v.  Smith,  17  How.  Pr.  (N.  Y. 
Supreme  Ct.)  487;  Savage  v.  Russell,  84  Ala. 
105.  See  generally  the  title  Estoppel,  vol. 
11,  p.  385. 

Illustration.  —  Thus  it  has  been  held  that  a 
party  who  contracts  with  a  corporation  is 
thereby  estopped  in  an  action  on  such  con- 
tract to  deny  its  corporate  existence  or  power 
to  make  such  contract,  but  in  case  such  want 
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of  existence  or  power  is  pleaded  as  a  defense 
to  such  action  the  corporation  must  claim  the 
benefit  of  the  estoppel  on  the  record  or  it  will 
be  considered  waived.  Oregonian  R.  Co.  v. 
Oregon  R.,  etc.,  Co.,  22  Fed.  Rep.  245.  See 
also  the  title  Corporations,  5  Encyc.  of  Pl. 
and  Pr.  72,  73. 

6.  Admission  by  Pleadings.  —  Savage  v.  Rus- 
sell, 84  Ala.  105. 

Admission  of  Corporate  Existence  by  Pleading 
General  Issue.  —  In  a  number  of  cases  it  is  held 
that  a  plea  of  the  general  issue  does  not  admit 
the  existence  of  a  foreign  corporation.  A  gne w 
v.  Gettysburg  Bank,  2  Har.  &  G.  (Md.)  478; 
School  Dist.  No.  1  v.  Blaisdell,  6  N.  H.  198; 
Lord  v.  Bigelow,  8  Vt.  445;  Society,  etc.,  v. 
Young,  2  N.  H.  310;  Williams  v.  Michigan 
Bank,  7  Wend.  (N.  Y.)  539;  Lewis  v.  Kentucky 
Bank,  12  Ohio  132. 

It  may  be  stated,  however,  that  the  decisions 
on  the  question  as  to  whether  the  general  issue 
will  operate  as  a  denial  of  corporate  existence 
are  in  hopeless  confusion.  This  question  will 
be  found  treated  at  length  in  the  title  Cor- 
porations, 5  Encyc.  of  Pl.  and  Pr.  77  et  seq. 

Plea  of  Statute  of  Limitations.  —  It  has  been 
held  that  the  plea  of  the  statute  of  limitations 
admits  corporate  existence.  Clarke  v.  Mis- 
sissippi Bank,  10  Ark.  516. 

Admission  Pro  Confesso.  —  Where  a  plea  is  filed 
by  a  foreign  corporation,  the  defendant,  by 
suffering  the  plea  to  be  taken  pro  confesso,  ad- 
mits that  the  company  was  incorporated  and 
had  the  capacity  to  sue.    Frye  v.  State  Bank, 

10  111.  332. 

7.  Corporate  Existence  a  Question  for  Jury. — 

National  Bank  v.  De  Bernales,  1  C.  &  P.  569. 

11  E.  C.  L.  474;  Lindauer  v.  Delaware  Mut. 
Safety  Ins.  Co.,  13  Ark.  462. 

8.  Lindauer  v.  Delaware  Mut.  Safety  Ins. 
Co.,  13  Ark.  462. 

9.  Certificate  of  Incorporation.  —  Bartlett  v. 

Wilbur,  53  Md.  485-  „     ,  „  , 

10.  Attestation  Necessary.  —  Parchen  v.  Peck, 

2  Mont.  567. 

Certificate  of  Incorporation  Held  Sufficient  Evi- 
dence. —  It  has  been  held  that  a  certificate  of 
the  incorporation  of  a  foreign  company  by  the 
secretary  of  the  state  in  which  it  was  mcor- 
porated,  over  the  seal  of  that  state,  is  competent 
evidence  (State  v.  Turner,  119  N.  Car.  841; 
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Statutory  License  to  Do  Business.  —  So  it  has  also  been  held  that  a  statutory 
license  to  a  foreign  corporation  to  do  business  in  the  domestic  state  is  prima 
facie  evidence  of  its  existence  under  the  laws  of  its  origin  1 

Proof  by  Reputation  and  User.  —  Under  some  circumstances  it  has  been  held  that 
the  existence  of  a  corporation  may  be  proved  by  reputation  and  by  its  actual 
use  for  a  length  of  time  of  the  powers  and  privileges  of  the  corporation  » 

Sworn  copy  of  Charter  -  An  official  copy  of  a  charter  whose  accuracy  is  attested 
by  a  witness  who  had  compared  it  with  the  original  has  been  held  admissible 
as  a  sworn  copy  to  show  corporate  existence  3  -umwiwe 

*.  IN  CRIMINAL  CASES.  —  In  prosecutions  for  crime  against  the  prooertv 
of  corporations,  evidence  of  the  existence  of  the  corporation  must  be  adduced ^ 
But  as  high  a  degree  of  evidence  as  in  civil  cases  is  not  necessary.  Corporate 
existence  need  not  be  shown  by  the  highest  evidence.*    It  wih  be  suffic  ent 


Barcello  v.  Hapgood,  118  N.  Car.  712),  and 
sufficient  proof  of  incorporation  in  a  suit  in  the 
domestic  state.  U.  S.  Vinegar  Co.  v.  Schletrel 
67  Hun  (N.  Y.)  356;  U.  S.  Vinegar  Co.  v 
bpamer,  (Supreme  Ct.)  22  N.  Y.  Supp.  410 
See  also  Hammer  v.  Garfield,  Min.,  etc.,  Co., 
130  U.  S.  296,  in  which  case  it  was  held  that 
in  the  absence  of  any  local  statute  regulating 
the  manner  of  authentication,  a  copy  of  the 
certificate  of  incorporation  of  a  New  York  cor- 
poration, filed  in  the  records  of  a  county  of 
Montana  and  certified  by  the  custodian  of  the 
original  certificate  in  the  state  of  its  origin 
under  a  seal  of  office,  was  a  sufficient  authenti- 
cation. 

Where  Certificate  of  Incorporation  Is  a  Private 
Writing.  —  A  certificate  of  incorporation,  if  de- 
livered to  the  secretary  of  the  company  when 
issued,  becomes  a  private  writing,  and  can  be 
proved  only  by  the  production  of  the  original 
if  not  destroyed  or  lost.  A  copy  thereof  is  not 
admissible  to  prove  incorporation.  Dundee 
Mortg.,  etc.,  Invest.  Co.  v.  Cooper,  26  Fed. 
Rep.  665. 

1.  Statutory  License  to  Do  Business  as  Evidence. 

—  Galveston  Land,  etc.,  Co.  v.  Perkins  (Tex' 
Civ.  App.  1894)  26  S.  W.  Rep.  256.  See  also 
Knapp  v.  Strand,  4  Wash.  686,  wherein  it  was 
held  that  in  an  action  by  a  foreign  corporation 
a  copy  of  its  articles  of  incorporation  and  of 
the  appointment  of  an  agent,  certified  by  the 
secretary  of  slate  as  being  of  record  in  his 
office,  are,  under  the  statutes  of  that  state,- 
prima  facie  proof  of  the  organization  of  such 
corporation  and  of  its  right  to  transact  busi- 
ness in  the  state. 

Books  Found  in  Insurance  Commissioner's  Office. 

—  In  an  action  against  a  foreign  insurance 
company  upon  a  policy  of  insurance,  the  de- 
fendant having,  among  other  defenses,  pleaded 
that  it  was  not  a  body  corporate,  it  was  held 
that  the  plaintiff  had  the  right  to  offer  in  evi- 
dence a  book  found  among  the  books  and 
papers  in  the  office  of  the  insurance  commis- 
sioner of  the  state,  which  was  shown  to  be  the 
only  book  in  the  office  bearing  the  defendant's 
name,  and  containing  a  document  which  pur- 
ported to  be  a  copy  of  the  defendant's  charter 
and  of  its  by-laws,  with  a  certificate  purport-' 
ing  to  be  signed  by  the  secretary  and  vice- 
president,  with  a  seal  attached,  that  it  was  a 
true  copy  of  its  charter  and  by-laws.  Metro- 
politan I..  Ins.  Co.  v.  Dempsey,  72  Md.  288. 

2.  Proof  by  Reputation  and  User.  —  Dillingham 
v.  Snow,  5  Mass.  547;   Stockbridge  v.  West 
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Stockbridge,  12  Mass.  400;  Narragansett  Bank 
v.  Atlantic  Silk  Co.,  3  Met.  (Mass.)  288. 

Proof  by  Reputation  on  Noncompliance  with 
Statutory  Conditions  Precedent.  —  It  has  been 
held  that  a  party  suing  a  foreign  corporation 
in  the  domestic  court  is  relieved  from  proving 
its  corporate  existence  except  by  reputation 
where  the  corporation  has  failed  to  file  its 
charter  or  act  of  incorporation  with  the  proper 
officer  in  the  domestic  state  as  required  by 
statute.  King  v.  National  Min.,  etc.  Co  i 
Mont.  1.  "  * 

What  Is  Sufficient  Proof  of  User.  —  The  acts 
and  admissions  of  a  party,  such  as  serving  as 
president  of  the  corporation  or  giving  a  note 
to  it  in  its  corporate  name,  are  prima  facie  evi- 
dence of  user.  Williams  v.  Michigan  Bank  7 
Wend.  (NT.  Y.)  539. 

So  it  has  been  held  that  in  a  suit  by  a  for- 
eign corporation  on  a  mortgage  assigned  to  it 
the  purchase  and  taking  of  the  assignment  of 
the  mortgage  sued  on  and  the  bringing  of  a 
suit  of  foreclosure  are  acts  sufficient  to  indicate 
an  assertion  of  corporate  functions.  Lancaster 
Sav.  Bank  v.  El  well,  17  Wash.  446 

3.  Proof  by  Copy  of  Charter.  —Society  etc  * 
Young  2  N.  H.  312.  See  also  National  Bank 
v  De  Be  males,  1  C.  &  P.  569,  n  E.  C.  L.  474. 
In  this  case  a  witness  produced  a  copv  of  the 
charter  of  the  king  of  Spain  incorporating  a 
bank.  He  testified  that  he  procured  this  char- 
ter from  the  office  of  the  Council  of  Castile- 
that  it  was  the  proper  place  for  charters  of  this 
kind  to  be  kept,  and  that  he  examined  the 
copy  with  the  original  charter.  This  was  held 
sufficient  proof  of  corporate  existence  of  the 
bank  in  question. 

4.  In  Criminal  Cases.  —  Johnson  v.  People  ± 
Den.  (N.  Y.)  364.  P   '  4 

5.  Highest  Degree  of  Evidence  Unnecessary  — 
California.  —  People  v.  Frank,  28  Cal.  507. 

Indiana.  —  Smith  v.  State,  28  Ind.  321. 

Kansas.  —  State  v.  Thompson,  23  Kan  «8 
33  Am.  Rep.  165.  J  ' 

Massachusetts.  —  Com.  v.  Bakeman,  105 
Mass.  53. 

New  York.  —  People  v.  Davis,  21  Wend  (N 
Y.)  309;  People  v.  Caryl,  12  Wend.(N.  Y.)  ^47! 

Aorth  Carolina.  —  State  v.  Grant,  104  N. 
Car.  908;  State  v.  Western  North  Carolina  R. 
Co.,  95  N.  Car.  602;  State  v.  Turner,  ng  N. 
Car.  841. 

Ohio.  —  Sasser  v.  State,  13  Ohio  453;  Reed 
v.  State,  15  Ohio  217. 
Reason  for  Rule.  —  "  The  rule  springs  from 
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to  show  the  de  facto  existence  of  a  corporation  or,  in  other  words  that  it  is 
actin-  as  such.*  Its  existence  may  be  proved  by  general  reputation.*  Cor- 
porate existence  may  be  shown  by  the  testimony  of  one  who  of  1ns  own  knowl- 
t-Aae  is  acquainted  with  the  fact.3  . 

gl  Proof  of  Compliance  with  Statutory  Requirements.  -  A  license  to  a  foreign 
corporation  to  do  business  is  prima  facie  evidence  that  it  has  complied  with 
thSutory  requirements.*  And  in  the  absence  of  any  evidence  that  a  license 
or  certificate  was  issued  under  circumstances  not  authorized  by  law  a  certifi- 
cate will  be  regarded  as  sufficient  proof  that  it  was  properly  issued  *  So  it 
has  been  held  that  in  suits  on  notes  given  for  insurance  policies  it  will  be  pre- 
sumed that  the  statutory  conditions  precedent  to  doing  business  had  been 
complied  with.*  And  in  regard  to  the  requirement  that  a  foreign  corporation 
S  keep  an  agent  and  a  known  place  of  business  it  has  been  held  competent 
to  provePcomPliance  with  this  requirement  by  the  testimony  of  the  agent  ' 
Where  the  complaint  of  a  foreign  corporation  is  silent  upon  the  subject  of 
compliance  with  the  domestic  statutes  it  will  be  presumed  on  demurrer  for 
want  of  facts  and  for  legal  incapacity  to  sue  that  it  has  complied  with  the 
statutes  authorizing  it  to  do  business  in  the  state. 

5  Presumption  in  Favor  of  Corporate  Contracts.  -  In  suits  on  contracts  made 
in  the  domestic  state  with  foreign  corporations  it  will  not  be  presumed  that 
the  corporation  had  no  power  under  its  charter  and  governing  laws  to  make 
su  h  contrac  s.  In  the  absence  of  evidence  to  that  effect,  corporate  capacity 
o  make  such  contracts  will  be  presumed.*  So  in  a  suit  on  a  contract  by  or 
agaTnst  a  foreign  corporation  not  authorized  to  do  business  in  the  state  it  will 


necessity  and  the  absolute  impossibility  of 
conviction,  in  frequent  cases,  without  its  adop- 
tion "  Reed  v.  State,  15  Ohio  217,  quoted  in 
State  v.  Thompson,  23  Kan.  338,  33  Am.  Rep. 

I&1  Proof  of  De  Facto  Existence  Sufficient. — 

People  v.  Frank,  28  Cal.  507;  Smith  w.! ^ta,t,e! 
28  Ind  321-  People  v.  Caryl,  12  Wend.  (N.  Y.) 
547-  People  v.  Davis,  21  Wend.  (N.  Y.)  309. 

2.  Proof  by  General  Keputation.  —  Reed  v. 
State  15  Ohio  217;  State  v.  Thompson,  23 
Kan. '338,  33  Am.  Rep.  165;  State  v.  Fitzsim- 
mons,  30  Mo.  236. 

3.  Proof  by  Parol  Testimony.  —  Reed  v.  State, 
15  Ohio  217. 

Proof  of  the  Original  Charter  or  acts  of  the 
government  incorporating  the  company  is  not 
necessary.  People  v.  Caryl,  12  Wend.  (N.  Y.) 
547- 

It  is  not  necessary  to  produce  the  certificate 
of  incorporation  or  a  copy  of  it  in  the  hands 
of  an  individual  by  the  authority  of  the  state. 
State  v.  Turner,  nq  N.  Car.  841. 

Proof  of  a  Statute  Chartering  a  Corporation 
under  a  particular  name  and  of  the  subsequent 
public  exercise  of  the  franchise  for  many  years 
by  an  association  under  that  name  will  war- 
rant a  finding  of  the  actual  existence  ot  the 
corporation  and  of  its  management  and  owner- 
ship of  property  which  it  employs  in  exercis- 
ing the  franchise.  Com.  v.  Bakeman,  105 
Mass.  53. 

4.  License  to  Do  Business.  —  Gutzeil  v.  Fen- 
nie.  95  Cal.  598;  American  Ins.  Co.  v.  Smith, 
J9  Mo.  App.  627.  . 

5.  Gutzeil  v.  Pennie,  95  Cal.  598,  m  which 
case  the  court  based  its  conclusions  on  the 
ground  that  there  was  a  presumption  that  the 
officer  issuing  the  certificate  properly  per- 
formed his  official  duty. 

6.  Presumption  Arising  in  Suit  on  Notes.— 
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Cassady  v.  American  Ins.  Co.,  72  Ind.  95; 
American  Ins.  Co.  v.  Smith,  73  Mo.  368. 

7.  Proof  of  Maintaining  Agency  and  Place  of 
Business.— New  England  Mortg.  Security  Co. 
v.  Ingram,  91  Ala.  337. 

8.  Sprague  v.  Cutler,  etc.,  Lumber  Co.,  100 
Ind.  242. 

9.  That  Contract  Is  Not  Ultra  Vires.  —  New 

York  Floating  Derrick  Co.  v.  New  Jersey  Oil 
Co  3  Duer  (N.  Y.)  648;  Matter  of  Rochester, 
etc'.',  R.  Co.,  45  Hun  (N.  Y.)  126;  Boulware  v. 
Davis,  90  Ala.  207;  New  England  Mut.  L.  Ins. 
Co.  ^.'Hasbrook,  32  Ind.  447;  Yeaton  v.  Eagle 
Oil,  etc.,  Co.,  4  Wash.  183.  See  generally  the 
title  Ultra  Vires. 

Illustrations.  —  If  there  is  no  evidence  to  the 
contrary  it  cannot  be  presumed  that  a  foreign 
corporation  organized  to  construct  railroads  is 
without  authority  to  subscribe  for,  take,  and 
hold  stock  in  a  railroad  company.  Matter  of 
Rochester,  etc.,  R.  Co.,  45  Hun  (N.  Y.)  126. 

In  the  absence  of  proof  as  to  the  powers  of 
a  foreign  corporation  in  regard  to  the  sale  and 
repurchase  of  its  own  stock,  it  will  be  pre- 
sumed, for  the  purpose  of  upholding  a  con- 
tract, that  it  has  such  authority.  Yeaton  v. 
Eagle  Oil,  etc.,  Co.,  4  Wash.  183. 

Bights  Not  Ordinarily  Belonging  to  Corpora- 
tions —  Presumptions.  —  Although  the  right  of 
a  corporation  to  maintain  suits  and  to  exercise 
such  other  powers  as  are  necessary  and  essen- 
tial to  its  existence  and  to  carry  out  the  objects 
of  its  creation  will  be  presumed  unless  denied 
or  put  in  issue,  yet  where  a  foreign  corpora- 
tion especially  seeks  to  enforce  in  equity  rights 
that  do  not  ordinarily  and  necessarily  belong 
to  such  corporations,  it  becomes  necessary 
that  they  allege  or  prove  their  authority  to  do 
the  particular  thing.  Mclntire  v.  Preston,  10 
111  48,48  Am.  Dec.  321;  Frye  v.  State  Bank,  10 
111.  332.    See  generally  the  title  Ultra  Vires. 
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b  that        C°ntraCt  ^  made  °Ut  °f  *e  state,  unless  the  contrary 

DoLfx^  to  Plead 

statute  of  Umit!ti^^u^l^CirniSAat  "  ma\ ^  itself  of  the  local 
tion  that  a  foreign  w^^fS^  ■  courts  hoId  without  qualifica- 

defense  when  sued  in  the  domest?  L  I  SP  ^  f**?*  °f  limitations  as  a 
that  the  corporation  own  ^rZSlvin  ^J^         *  "°  difference 

has  a  managing  agent TesidhT^  ^  '  CO"duc  s  busine;*  there,  and 

majority  of  decisions  mSnttf?,  1  ??Tg-  Pffice  m  Such  state-3  The 
with  justice.    Th  ?^SS?iSf  ^  is  more  consonant 

state/ the  corpo  ration  ha  okced  itl'lf-  '  1'  ""^  tHe  laws  °f  the  domestic 
with  process,^  #  ^ 


1.  Presumption  as  to  Place  of  Contract.  —  Friend 

R.  Co.  v  Philadelphia  F.  Assoc.,  55  Ark.  163' 
Lukens  Iron,  etc.,  Co.  v.  Payne,  13  N.  Y.  App 
D,v  11.  See  also  Universal  L.  Ins.  Co/* 
Bachus,  5r  Md.  28. 

2.  Right  to  Plead  Statute  Denied.  —  Kirby  v 
Lake  Shore,  etc.,  R.  Co.,  14  Fed.  Rep. 

Waif  m  %°<  r  Blossburg.  ^c.,  R.  Co.,  20 
Wall.  (U.  S.)  i37l  construing  New  York  stat- 
ute; Robeson  v  Central  R.  Co.,  76  Hun  (N. 
Y.)  444;    Board  man  v.  Lake  Shore,  etc.,  R 

akk  a4  N'ry-  T57;  Mal>°ry  Tioga  R.  Co.  3 
Abb.  App.  Dec  (N.  Y.)  139;  Rathbun  v.  Nor  h- 

Tio  v'r-  C°.-J°  N-  Y-  6^  Thompson  v. 
T  nl    R-  r°-  36  (N-  Y->  79;  Olcott  v. 

Tioga  R.  Co.,  20  N.  Y.  210,  75  Am  Dec  307 
overruling  Faulkner  *.  Delaware,  etc.,  Canal 
cm"  1  °e.n-  Y.)44r;  Robinson  v.  Imperial 
Silver RMin.  Co.,  5  Nev.  44;  State  v.  Central 

P  •;^,a'  J.°.Nev,-  47;  Barstow  v.  Union 
Consol.  S.lver  Min.  Co.,  10  Nev  386 

Rule  Applicable  to  Real  or  Personal  Action.  — 
The  rule  that  a  foreign  corporation  cannot  set 
up  the  domestic  statute  of  limitations  as  a  de- 
fense to  an  action  brought  in  the  domestic 
state  applies  both  to  personal  actions,  State  v 
Central  Pac.  R.  Co.,  10  Nev.  47;  and  reai 
actions,  Robinson  v.  Imperial  Silver  Min  Co 
5  Nev  44;  Barstow  v.  Union  Consol.  Silver 
Min.  Co.,  10  Nev.  386. 

United  States  Supreme  Court  Must  Follow  State 
Court  s  Construction  of  Statute.  -  The  decisions 
of  the  highest  courts  of  a  state  that  a  foreign 
corporation  cannot  avail   itself  of  the  state 
statutes  of  limitation,  although  a  lessee  of  rail- 
road property  in  that  state,  and  having  prop- 
erty  a  managing  agent,  and  an  office  there 
are  binding  on    the  Supreme  Court  of  the 
United  States.    Tioga  R.  Co.  v.  Blossburg 
etc.,  R.  Co.,  20  Wall.  (U.  S  )  137  *" 
Extraterritorial  Effect  of  Statute  of  Limitations. 
-It  is  no  defense  to  an  action  by  a  foreien 
corporation  in  the  domestic  state  that  a  claim 
is  barred  by  the  statutes  of  limitations  in  an- 
other state  in  which  the  cause  of  action  arose 
and  where  all   the  parties  reside.  Statutes 
of  limitations  are  local  and  afford  only  the 
remedy.    Waterman  v.  Sprague  Mfg.  Co  » 
Conn.  554.    But  compare  Finnell  v.  Southern 
Kansas  R.  Co.,  33  Fed.  Rep.  427,  in  which 
case  it  was  held  that  when  a  statute  of  limita- 
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tions  extinguishes  the  debt  or  cause  of  action 
alter  the  lapse  of  a  certain  period,  such  statute 
may  be  produced  in  a  foreign  jurisdiction  as  a 
bar  to  the  cause  of  action  or  debt  when  there 
sued  on,  provided  the  parties  continue  to  reside 
in  the  state  where  the  law  that  extinguished 
tne  cause  of  action  prevails  during  the  full 
period  of  limitation,  so  ihat  it  actually  ooer- 
ates  on  the  parties  and  on  the  case. 

3.  Keeping  Office  in  Domestic  State  Does  Not 
Alter  Rule.- Boardman  v.  Lake  Shore,  etc. 
R.  Co    84  N.  Y.  157;  Rathbun  v.  Northern 
Cent.  R.  Co.,  50  N.  Y.  656;  Tioga  R.  Co.  v. 
Blossburg,  etc.,  R.  Co.,  20  Wall.  (U.  S  )  137 

V^06  ofTProcess  ^e  Test  -  United  States. 
-  McCabe  v  Illinois  Cent.  R.  Co.,  4  McCrary 
(U.  S.)492;  U.  S.  Express  Co.  v.  Ware,  20  Wall. 
(U.  S.)  543. 

Alabama.  —  Huss  v.  Central  R.,  etc.,  Co  66 
Ala.  472. 

California.  —  Lawrence  v.  Ballou,  50  Cal. 
258. 

Connecticut.  —  See  Waterman  v.  Sprague 
Mfg.  Co.,  55  Conn.  554.  V  S 

Illinois.  —  Pennsylvania  Co.  v.  Sloan  1  111 
APP-  373-    See  also  Hubbard  v.  U.  S  Mort- 
gage Co.,  14  111.  App.  40. 

/*««.— Wall  v.  Chicago,  etc.,  R.  Co.,  60 
Iowa  498.    See  also  Koons  v.  Chicago,  etc  R 
Co    23  Iowa  493,  and  Cobb  v.  Illinois  Cent 

'  Lo/-  3»  Iowa  601,  in  which  cases  the  right 
ot  a  foreign  corporation  to  plead  the  statute 
was  assumed  without  question ;  and  Winner  v 
Sandwich  Mfg.  Co.,  86  Iowa  608,  in  which 'the 
rule  stated  in  the  text  was  approved,  but  held 
not  applicable  to  the  facts  of  the  particular  case 

Kansas.  —  See    North    Missouri  R    Co  v 
Akers,  4  Kan.  453,  96  Am.  Dec.  1S3 

Montana.  —  King  v.  National  Min.,  etc..  Co 
4  Mont.  1.  ' 

Vermont.  —  Hall  v.  Vermont,  etc.,  R.  Co 
28  Vt.  401. 

Virginia.  —  Connecticut  Mut.  L.  Ins.  Co  v 
Duerson,  2S  Gratt.  (Va.)  630. 

"  The  theory  of  the  statute  of  limitations  is 
that  it  operates  to  bar  all  actions  except  as 
against  persons  and  corporations  upon  whom 
notice  of  the  action  cannot  be  served  because 
of  their  nonresidence.  If  such  notice  can  be 
seryed>  and  a  personal  judgment  obtained 
which  can  be  enforced,  in  the  mode  provided 
by  law,  against  the  property  of  such  person  or 
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Ability  to  obtain  service  of  process  is  the  test  of  the  running  of  the  statute  of 
limitations.1  And  it  has  been  held  that  where  a  foreign  corporation  does 
business  in  the  domestic  state  and  keeps  an  office  and  a  managing  agent  within 
such  state  it  may  plead  the  statute  of  limitations  although  it  has  not  complied 
with  the  statutory  requirements  as  to  filing  its  charter,  etc.2 

b.  How  Suits  by  Foreign  Corporations  Affected  by  Domestic 
Statute  of  Limitations.  —  Similarly  to  the  conclusions  reached  in  the  last 
line  of  decisions  cited,  it  has  been  held  that  where  a  foreign  corporation  main- 
tains a  branch  office  in  the  domestic  state  and  the  president  and  directors  of 
this  branch  office  reside  there,  the  corporation,  in  suing  in  the  domestic  courts, 
cannot  claim  that  it  is  a  nonresident  within  the  saving  clause  of  the  domestic 
statute  of  limitations.3 

VIII.  Proceedings  in  Rem,  Attachment,  and  Garnishment  —  1.  Proceed- 
ings in  Rem.  —  Property  of  a  foreign  corporation  situated  within  the  domestic 
state  may  be  reached  by  creditors  by  proceedings  in  rem  in  the  courts  of  that 
state.4 


corporation,  wherever  found,  then  such  person 
or  corporation  is  not  a  nonresident  as  contem- 
plated by  the  statute  of  limitations."  Wall  v. 
Chicago,  etc.,  R.  Co.,  69  Iowa  498. 

1.  Pennsylvania  Co.  v.  Sloan,  1  111.  App. 
373- 

2.  Effect  of  Noncompliance  with  Domestic  Stat- 
utes.—  King  v.  National  Min.,  etc.,  Co.,  4 
Mont.  1. 

Illustrations  of  Rule.  —  If  a  foreign  corpora- 
tion has  a  managing  agent  in  California  who 
exercises  his  authority  openly  as  such,  it  may 
be  sued  in  the  domestic  courts  on  service  of 
process  made  personally  upon  such  managing 
agent,  and  if  the  agent  as  such  has  held  a 
party's  land  for  the  benefit  of  the  company  for 
five  years,  the  corporation  may  claim  the  ben- 
efit of  the  statute  of  limitations.  Lawrence  v. 
Ballou,  50  Cal.  258.  So  an  insurance  company 
chartered  by  another  state  but  doing  business 
in  Virginia  in  compliance  with  the  statutes  of 
1855  is  to  be  considered  for  the  purpose  of 
being  sued  as  domiciled  in  Virginia  and  is  en- 
titled to  rely  on  the  statute  of  limitations  just 
as  if  it  were  a  domestic  corporation.  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Duerson,  28  Gratt. 
(Va.)  630. 

Limitation  of  Rule.  —  A  foreign  corporation 
whose  business  is  such  that  it  is  not  incumbent 
upon  it  to  put  itself  in  position  to  be  at  all 
times  subject  to  service  of  process  cannot  plead 
the  statutes  of  limitations  because  it  may  at 
some  time  or  times,  perhaps  unknown  to  one 
having  a  cause  of  action  against  it,  have  an 
agent  in  the  domestic  slate  on  whom  process 
may  be  served.  There  is  a  difference  between 
the  case  of  a  corporation  whose  officers  or 
agents  may  always  be  found  within  the  state 
and  a  corporation  having,  perhaps,  a  general 
agent  in  t  he  state,  who  may  have  no  settled 
place  of  abode,  whose  relations  to  the  parties 
he  serves  are  not  generally  known  to  the  pub- 
lic, and  the  knowledge  of  whose  coming  and 
going  must  of  necessity  be  limited  to  a  few 
individuals.  Winney  v.  Sandwich  Mfg.  Co., 
86  Iowa  608. 

No  Presumption  that  Corporation  Is  Amenable 
to  Process.  —  In  suits  against  foreign  corpora- 
tions no  presumption  will  be  indulged  that  it 
has  been  at  all  times  amenable  to  process  so 
as  to  enable  it  to  take  advantage  of  the  do- 
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mestic  statute  of  limitations.  This  is  a  fact  to 
be  shown  by  the  corporation.  Hubbard  v.  U. 
S.  Mortgage  Co.,  14  111.  App.  40. 

Withdrawal  from  State  Because  of  War.  —  With- 
drawal of  a  foreign  corporation  from  the  do- 
mestic state  and  ceasing  to  do  business  therein 
because  of  war  is  a  departing  from  the  state 
within  the  meaning  of  the  statute  of  limita- 
tions, and  the  time  of  such  absence  is  not  to 
be  counted.  Abell  v.  Penn  Mut.  L.  Ins.  Co., 
18  W.  Va.  400. 

How  Running  of  Statute  Affected  by  Ownership 
of  Property  in  the  Domestic  State.  —  The  mere  fact 
that  a  foreign  corporation  has  property  in  the 
domestic  state  subject  to  execution  during  the 
whole  period  prescribed  by  the  statute  of  lim- 
itations does  not  bar  a  suit  against  it.  The 
statute  does  not  commence  to  run  until  the 
creditor  has  appeared  to  obtain  personal  serv- 
ice on  the  corporation.  Waterman  v.  Sprague 
Mfg.  Co.,  55  Conn.  554. 

Rule  Where  Suit  Is  Commenced  by  Attachment. 
—  Where,  under  the  domestic  statutes,  suit 
against  foreign  corporations  must  be  com- 
menced by  attachment,  the  statute  does  not 
commence  to  run  until  the  corporation  has  at- 
tachable property  in  the  domestic  state.  The 
running  of  the  statute  is  in  no  way  affected  by 
the  fact  that  the  foreign  corporation  has  di- 
rectors and  stockholders  resident  in  the  state 
during  the  statutory  period.  Hall  v.  Ver- 
mont, etc.,  R.  Co.,  28  Vt.  401. 

3.  Suits  by  Foreign  Corporations  —  How 
Affected  by  Statute.  —  U.  S.  Bank  v.  M'Kenzie, 
2  Brock.  (U.  S.)  393.  See  also  Clarke  v.  Mis- 
sissippi Bank,  10  Ark.  516,  in  which  case  it 
was  held  that  a  foreign  corporation  is  not  a 
person  beyond  the  limits  of  the  state,  within 
the  meaning  of  the  local  statute  concerning 
limitations. 

4.  Proceedings  in  Rem.— Wilson  v.  Martin- Wil- 
son Automatic  F.  Alarm  Co.,  149  Mass.  24,  in 
which  case  it  was  held  that  letters  patent  of 
the  United  States  belonging  to  a  corporation 
organized  under  the  laws  of  another  state, 
having  a  usual  place  of  business  in  Massachu- 
setts and  being  duly  served  with  process,  may 
be  reached  by  a  creditor  who  is  an  inhabitant 
of  Massachusetts  and  whose  debt  is  the  result 
of  a  contract  made  and  to  be  performed  in 
Massachusetts. 
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2.  Attachment  —  a.  Liability  to  Attachment.  —  It  is,  of  course  com- 
petent for  the  domestic  state  by  its  legislature  to  make  foreign  corporations 
subject  to  attachment.1  So  the  domestic  state  may  by  appropriate  legislation 
declare  that  under  certain  circumstances  foreign  corporations  shall  be  exempt 
from  attachment  on  the  ground  of  nonresidence.2  Where  the  statutes  provide 
that  the  nonresidence  of  a  debtor  shall  be  a  ground  of  attachment,  but  do  not 
expressly  mention  foreign  corporations,  these  statutes  are,  nevertheless 
usually  construed  to  include  foreign  corporations.3  A  foreign  corporation  is 
likewise  subject  to  attachment  although  it  was  organized  for  the  purpose  of 
doing  business  exclusively  in  the  domestic  state  where  it  is  exclusively  engaged 
and  has  its  secretary  and  treasurer.4  It  has  also  been  held  immaterial  that  a 
statute  providing  for  attachment  against  foreign  corporations  also  provides  for 
service  of  summons  on  a  resident  agent  of  the  corporation.5 

b.  Property  Not  Subject  to  Attachment.  —  It  is  a  well-settled  rule 
that  in  the  absence  of  a  statute  expressly  authorizing  the  attachment  of  stock 

for  purposes  of  its  business  is  not  subject  to 
attachment.  Phillipsburgh  Bank  v.  Lacka- 
wanna R.  Co.,  27  N.  J.  L.  206. 

Quasi-Adoption  of  Foreign  Corporations.  — 
Where  a  statute  of  Kentucky  authorized  an 
Alabama  corporation  to  extend  its  railroad 
through  Kentucky,  and  provided  that  the  cor- 
poration "  shall  be  entitled  to  all  the  privi- 
leges, rights,  and  immunities,  and  subject  to 
all  such  restrictions  as  are  granted,  made,  and 
prescribed  for  the  benefit,  government,  and 
direction  of  said  company,  as  is  conferred  on 
it  by  the  act  of  incorporation  passed  by  the 
legislature  of  Alabama,"  such  corporation  is 
not  subject  to  attachment  on  the  ground  that 
it  is  a  foreign  corporation.  Martin  v.  Mobile 
etc.,  R.  Co.,  7  Rush  (Ky.)  116. 

3.  Foreign  Debtors  Include  Foreign  Corpora- 
tions.—  Barbour  v.  Paige  Hotel  Co.,  2  App. 
Cas.  (D.  C.)  174;  Pyrolusite  Manganese  Co.  v. 
Ward,  73  Ga.  491;  Ocean  Ins.  Co.  Ports- 
mouth Marine  R.  Co.,  3  Met.  (Mass.)  420; 
Pierce  v.  McLaughlin  Electric  Co.,  28  W.  N. 
C  (Pa.)  311;  U.  S.  Bank  v.  Merchants  Bank, 
1  Rob.  (Va.)  605;  Cowardin  ^..Universal  L. 
Ins.  Co.,  32  Gratt.  (Va.)  445.  See  also  Myer 
v.  Liverpool,  etc.,  Ins.  Co.,  40  Md.  595;  Chase 
v.  New  York  Ninth  Nat.  Bank,  56  Pa.  St.  355; 
Beal  v.  Toby  Valley  Supply  Co.,  13  Pa.  Co.' 
Ct.  Rep.  273. 

4.  Carrying  on  Business  Exclusively  in  Domestic 
State.  —  Barbour  v.  Paige  Hotel  Co.,  2  App. 
Cas.  (D.  C.)  174. 

5.  Effect  of  Statutes  Authorizing  Service  of  Pro- 
cess.—  Pain's  Pyro-Spectacle  Co.  v.  Lincoln 
Park,  etc.,  Co.,  5  Pa.  Dist.  Rep.  474.  See  also 
South  Carolina  R.  Co.  v.  People's  Sav.  Inst., 
64  Ga.  18,  in  which  case  it  was  held  that  a  for- 
eign corporation,  although  authorized  to  oper- 
ate its  line  of  road  in  the  domestic  state  by  an 
act  of  legislature  which  also  makes  it  sutject 
to  actions  at  law,  is  nevei  theless  a  nonresident 
within  the  meaning  of  the  attachment  laws. 

Consolidated  Corporations.  —  Where  a  corpora- 
tion is  organized  by  the  consolidation  of  a 
domestic  and  a  foreign  corporation  the  con- 
solidated corporation  is  not  suable  by  attach- 
ment in  the  domestic  state  on  the  ground  of 
nonresidence.  Sprague  v.  Hartford,  etc.,  R. 
Co.,  5  R.  I.  233.  The  same  principle  governs 
in  the  case  of  a  corporation  holding  charters 
from  two  or  more  stales.  Holland  v.  Mobile, 
etc.,  R.  Co.,  16  Lea  (Tenn.)  414. 
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1.  Liability  to  Attachment.  —  Societe  Fon- 
ciere,  etc.,  v.  Milliken,  135  U.  S.  305;  Harley 
v.  Charleston  Steam-Packet  Co.,  2  Miles  (Pa.) 
249;  Pain's  Pyro-Spectacle  Co.  v.  Lincoln 
Park,  etc.,  Co.,  5  Pa.  Dist.  Rep.  474. 

Constitutionality  of  Statutes.  —  Statutes  of  this 
character  are  not  in  violation  of  the  provision 
of  the  Federal  Constitution  that  the  citizens  of 
each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several 
stales.  Pyrolusite  Manganese  Co.  v.  Ward, 
73  Ga.  49L 

Retroactive  Legislation.  —  It  is  competent  for 
a  state  legislature  to  enact  a  statute  subjecting 
foreign  corporations  to  attachment  on  causes 
of  action  arising  prior  to  its  passage.  The 
alteration,  enlargement,  or  modification  of  a 
remedy  for  an  existing  legal  right  is  an  exer- 
cise of  legislative  power  not  inconsistent  with 
any  provision  of  the  constitution.  Coosa 
Ri  ver  Sieamboat  Co.  v.  Barclay,  30  Ala.  120. 

Words  "  Foreign  Corporation »  Refer  to  Resi- 
dence of  Corporation.  —  A  statute  which  allows 
an  attachment  against  a  foreign  corporation 
does  not  by  the  words  "  foreign  corporation  " 
refer  to  the  residence  of  the  corporators,  but 
to  the  place  where  the  charter  was  granted. 
Harley  v.  Charleston  Steam-Packet  Co.,  2 
Miles  (Pa.)  249. 

2.  Exempting  Foreign  Corporation  from  Attach- 
ment.—  Farnsworth  v.  Terre-Haute,  etc.,  R. 
Co.,  29  Mo.  75;  Middough  v.  St.  Joseph,  etc., 
R.  Co.,  51  Mo.  520;  Robb  v.  Chicago,  etc.,  R. 
Co.,  47  Mo.  540.  The  Missouri  statute  pro- 
vided that  a  foreign  corporation  which  has  its 
chief  place  of  business  within  the  domestic 
state  could  not  be  sued  by  attachment  on  the 
ground  of  nonresidence. 

In  Pennsylvania,  however,  it  has  been  held 
that  foreign  attachment  may  issue  against  a 
foreign  corporation  although  the  corporation 
is  doing  business  within  Pennsylvania  and  its 
treasurer  resides  therein;  and  that  the  Act  of 
March  17,  1856,  does  not  exempt  such  corpo- 
rations from  such  process.  Beal  v.  Toby  Val- 
ley Supply  Co.,  13  Pa.  Co.  Ct.  Rep.  273.  See 
also  Chase  v.  New  York  Ninth  Nat.  Bank,  56 
Pa.  St.  355- 

Recognition  of  Foreign  Corporations  by  Foreign 
laws.  —  Where  a  statute  exempts  from  attach- 
ment foreign  corporations  "  recognized  "  by 
the  laws  of  the  state,  a  foreign  corporation  au- 
thorized by  the  domestic  statutes  to  hold  lands 
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owned  by  nonresident  defendants  in  a  foreign  corporation,  such  stock  cannot 
be  reached  or  levied  upon  by  virtue  of  an  attachment  in  the  domestic  state.1 
The  mere  fact  that  the  officers  of  the  foreign  corporation  reside  within  the  state 
and  are  engaged  in  promoting  and  transacting  its  business,2  or  that  one  of  its 
branch  registry  offices  is  located  in  such  state  and  that  certificates  may  be 
found  within  its  borders,'  makes  no  difference.    The  situs  of  stock  for  the 
purpose  of  attachment  is  the  domicil  of  the  corporation,  and  that  place  alone 
Certificates  of  stock  are  not  the  stock  itself;  they  are  but  evidence  of  the  stock 
and  the  stock  cannot  be  attached  by  levy  of  attachment  on  the  certificate 
Bonds  deposited  by  a  foreign  company  with  the  state  treasurer  cannot  be 
attached  in  his  hands  by  a  foreign  creditor  where  the  statute  requiring  the 
deposit  of  the  bonds  provides  that  the  treasurer  shall  turn  them  over  to  the 
corporation  when  they  are  no  longer  necessary  to  meet  the  liabilities  of 
the  corporation  in  the  state.6 

c  Attachment  by  Nonresident  Creditors.  —  It  is  apprehended  that 
in  any  case  where  a  domestic  citizen  may  attach  the  property  of  a  foreign 
corporation,  a  nonresident  creditor  may  likewise  do  so  unless  there  is  some 
statute  which  limits  or  restricts  his  right  in  this  regard.  In  some  states,  how- 
ever there  are  statutes  which  limit  the  right  of  a  nonresident  to  sue  a  foreign 
corporation  to  those  cases  in  which  the  cause  of  action  arises  within  the  state 
or  where  the  subject  of  the  action  is  situated  within  the  state.  These  statutes 
have  been  held  to  apply  to  attachments  by  nonresidents.7 

d  Miscellaneous.  —  The  levy  of  an  attachment  creates  a  specific  hen 
in  favor  of  the  attaching  creditor,  and  this  lien  is  not  divested  by  the  appoint- 
ment of  a  receive'r  of  the  corporate  assets.8  So  the  corporation  itself  cannot 
divest  the  rights  of  the  attaching  creditor  by  relinquishing  its  own  rights  in 


1.  Corporate  Stock.  —  Pinney  v.  Nevills,  86 
Fed.  Rep.  97;  Christmas  v.  Biddle,  13  Pa.  St. 
223-  New  Jersey  Sheep,  etc.,  Co.  v.  Traders' 
Deposit  Bank,  (Ky.  1898)  46  S.  W.  Rep.  677; 
Armour  Bros.  Banking  Co.  v.  St.  Louis  Nai. 
Bank,  113  Mo.  12,  35  Am.  St.  Rep.  691;  Ire- 
land v.  Globe  Milling,  etc.,  Co.,  19  R.  I.  180; 
Tweedy  v.  Bogart,  56  Conn.  419;  Winslow  v. 
Fletcher,  53  Conn.  390,  55  Am.  Rep.  122; 
Plimpton  v.  Bigelow,  93  N.  Y.  593;  Smith  v. 
Downey,  8  Ind.  App.  179. 

Statutes  authorizing  the  attachment  of  '  cor- 
porate stock,"  without  more  to  indicate  that 
foreign  corporations  are  also  intended,  must 
be  confined  in  their  application  to  domestic 
corporations.  Armour  Bros.  Banking  Co.  v. 
St.  Louis  Nat.  Bank,  113  Mo.  12,  35  Am.  St. 
Rep.  691;  Plimpton  v.  Bigelow,  93  N.  Y. 
593. 

Quasi-Domestication  of  Corporation.  —  Where  a 
domestic  statute  provides  that  foreign  corpora- 
tions shall  comply  with  certain  requirements 
before  doing  business,  and  that  having  done 
so  they  shall  be  deemed  and  taken  as  domestic 
corporations,  and  shall  be  subject  to  the  juris- 
diction of  the  state  courts,  and  may  sue  and 
be  sued  in  the  same  manner  as  domestic  cor- 
porations, the  situs  of  the  stock  of  such  a  cor- 
poration must  be  regarded  as  in  the  domestic 
state,  and  ii  is  subject  to  attachment  under 
the  laws  of  such  state.  Young  v.  South 
Tredegar  Iron  Co.,  85  Tenn.  189,  4  Am.  St. 
Rep.  752. 

2.  Transaction  of  Business  in  Domestic  State.  — 

Plimpton  v.  Bigelow.  93  N.  Y.  592. 

3.  Branch  Registry  Office  in  Domestic  State.  — 
Christmas  v.  Biddle,  13  Pa.  St.  223. 

4.  Situs   of    Corporate   Stock.  —  Plimpton  v. 


907 


Bigelow,  93  N.  Y.  593;  New  Jersey  Sheep, 
etc.,  Co.  v.  Traders'  Deposit  Bank,  (Ky.  1898) 
46  S.  W.  Rep.  677. 

5.  Certificate  Merely  Evidence  of  Stock.  —  Fos- 
ter v.  Potter,  37  Mo.  526;  Armour  Bros.  Bank- 
ing Co.  v.  St.  Louis  Nat.  Bank,  113  Mo.  12,  35 
Am.  St.  Rep.  691;   Smith  v.  Downey,  8  Ind. 

App.  179-  „ 

6.  Bonds.  —  Rollo  v.  Andes  Ins.  Co.,  23 
Gratt.  (Va.)  509,  14  Am.  Rep.  147. 

7.  Attachment  by  Nonresidents. —  Central  R., 
etc.,  Co.  v.  Georgia  Constr.,  etc.,  Co.,  32  S. 
Car.  319;  Oliver  v.  Walter  Heywood  Chair 
Mfg.  Co.',  (Supreme  Ct.)  10  N.  Y.  Supp.  77*; 
Straus  v.  Chicago  Glycerine  Co.,  46  Hun  (N. 
Y.)  216.  See  also  supra,  this  title,  Actions  By 
and  Against  Foreign  Corporations  —  Right  of 
Suit  under  Statutes  Restricting  to  Specified  Cases. 

An  attachment  will  not  lie  at  the  suit  of  a 
resident  plaintiff  against  a  foreign  corporation 
exercising  franchises  in  Maryland  to  reach  the 
credits  of  a  nonresident  debtor  who  could  not 
himself  maintain  an  action  in  the  courts  of 
that  state  against  such  foreign  corporation. 
Cromwell  v.  Royal  Canadian  Ins.  Co.,  49  Md. 
366. 

Filing  Affidavit  Nunc  pro  Tunc. —  Where  an 
attachment  issued  against  a  foreign  corpora- 
tion is  irregular  because  the  papers  on  which 
it  was  issued  failed  to  show  jurisdictional  facts, 
the  defect  maybe  cured  by  an  affidavit  filed 
nunc  pro  tunc  setting  up  the  proper  jurisdic- 
tional facts.  Ladenburg  v.  Commercial  Bank, 
24  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  234. 

8.  Lien  Created  by  Levy  of  Attachment.  —  Fen- 
ton  v.  Lumberman's  Bank,  Clarke  Ch.  (N.  Y.) 
286;  Minchin  v.  Paterson  Second  Nat.  Bank, 
36  N.  J.  Eq.  436. 
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Dissolution  of  FOREIGN  CORPORA  TIONS.  Foreign  Corporation.. 

the  property  attached.1 

whe%?n~oric7ThiS  *™  °f  the  SUbjCCt  wiU  be  *>und  treated  else- 
IX.  Dissolution  of  Foreign  Corporations.  -  No  state  will  assume  or  can 
acquire  the  jurisdiction  or  power  necessary  to  dissolve  a  foreign  coZrat  on 1 
Regard  ess  of  the  grounds  for  dissolving  a  corporation,  whether  on  TcSount  of 

cha™t°er Cw1fh  °il  IITT  °r  miSUSer°f  C°rP°rate  P°Wers'  "  "Sns  it 
character,  with  all  the  legal  capacity  it  ever  possessed,  until  dissolved  bv  a 

JES?SS£?lh2  Hi'  ? K-  '5  Creati°n  ;  *  bUt  a  dCCree  °f  dissolute  in  he 
state  granting  the  charter  is  binding  everywhere  and  determines  the  existence 

P e  i    n e  ?Stni^  t27?ere"    fThe6ref°re'  SUch  dilution  abates  all  action! 
pending  brought  by  the  corporation  6  or  against  the  corporation  »  unless  bv 
he  laws  and  usage  of  the  state  in  which  the  decree  of  dissolution  was  made 
the  corporation  may  still  be  a  party  of  record  and  suits  be  maintained  anJ 

suit? to  be  °r;m,lef  tlleJdeCree  dedarinS  the  dissolution  a  horized 

suits  to  be  brought  and  defended  in  the  name  of  the  corporation  for  the 
purpose  of  winding  up  its  affairs.*  So,  in  the  absence  of^ucl  stat^torv 
provision  or  usage  a  judgment  rendered  against  such  corporation  in  ano  hX 
state,  n  an  action  brought  after  the  dissolution  of  the  corporation,  is  void 

Control  of  Domestic  Court  over  Assets  Within  Its  Jurisdiction.  —  In  case  of  dissolution 
he  assets  of  a  corporation  are  impressed  with  a  trust  in  favor  of  the  share 
holders  and  creditors,  and  the  courts  of  any  state  where  such  assets  may  be 


1.  Relinquishment  of  Rights  in  Property  At- 
tached. —  Wright  v.  Douglass,  2  N.  Y.  373. 

2.  See  the  title  Garnishment,  for  a  full  dis- 
cussion. 

3.  State  Has  No  Power  to  Dissolve  Foreign  Cor- 
poration. —  Society,  etc.,  v.  New  Haven  8 
Wheat.  (U.  S.)  464;  Georgia  Importing  etc 
Co.  v.  Locke,  50  Ala.  332;  Wilkins  v.  Thorne' 
60  Md.  258;  Barclay  v.  Talman,  4  Edw.  Ch! 
(N.  Y.)  123;  Murray  Vanderbilt,  39  Barb.  (N. 
Y.)  140;  Howell  v.  Chicago,  etc.,  R.  Co.  51 
Barb.  (N.  Y.)  379;  Merrick  v.  Van  Santvoord 
34  N.  Y.  208;  Andrews  v.  Moen,  162  Mass.  294' 

Power  to  Dissolve  Consolidated  Corporations.  — 
A  corporation  which  has  received  similar  char- 
ters from  different  states  may  be  dissolved  and 
wound  up  in  any  one  state  without  its  fran- 
chise in  the  other  states  being  affected.  Hart 
v.  Boston,  etc.,  R.  Co.,  40  Conn.  524. 

4.  Domiciliary  State  Alone  Can  Dissolve.— 
Georgia  Importing,  etc.,  Co.  v.  Locke,  50  Ala 
335;  Barclay  v.  Talman,  4  Edw.  Ch  (N  Y^ 
123. 

5.  Effect  of  Decree  of  Dissolution  in  Domiciliary 
State.  —  Galliopolis  Bank   v.  Trimble    6  B 
Mon.  (Ky.)  602;    Remington  v.  Samana  Bay 
Co.,  140  Mass.  494;  Merchants'  L.  &  T.  Co  v 
Clair,  107  N.  Y.  663;    McCulIoch  v.  Norwood 
58  N.  Y.  562. 

Limitation  of  Rule.  —  A  domestic  court  is  not 
precluded  from  inquiring  into  the  iurisdiction 
of  the  court  dissolving  the  corporation,  and  if 
it  was  without  jurisdiction  the  domestic  court 
will  not  recognize  the  validity  of  the  decree. 
'  The  article  of  the  Constitution  of  the  United 
States  which  requires  full  faith  and  credit  to 
be  given  in  each  state  to  the  judicial  proceed- 
ings of  every  other  slate  does  not  preclude  the 
inquiry  whether  any  judgment  obtained  in 
another  state  and  relied  on  in  this  was  ren- 
dered by  a  court  having  jurisdiction  of  the 
cause  and  of  the  parties."  Folger  v.  Colum- 
bian Ins.  Co.,  99  Mass.  273,  96  Am.  Dec.  747. 
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6.  Abatement  of  Suits  by  Corporation  —  Galli- 
opolis Bank  v.  Trimble,  6  B.  Mon  (Kv  \ 
602.  '*» 

7.  Abatement  of  Suits  against  Corporation.  — 

McCulIoch  v.  Norwood,  58  N.  Y   562-  Mer 
chants'  L.  &  T.  Co.  v.  Clair,  107  N.  Y  663" 
Life  Assoc.  of  America  v.  Goode,  71  Tex  00' 
Selma  First  Nat.  Bank  v.  Colby,  21  Wall  (U 
S.)  614. 

8.  Effect  of  Statutes  Permitting  Dissolved  Corpo- 
ration to  Sue  or  Be  Sued.  —  Hunt  v.  Columbian 
Ins.  Co.,  55  Me.  290,  92  Am.  Dec.  592-  Michi- 
gan  State  Bank  v.  Gardner,  15  Gray' (Mass) 
362.  But  see  Galliopolis  Bank  v.  Trimble  6 
B  Mon.  (Ky.)  602,  wherein  it  was  held  that 
although  a  statute  of  the  state  in  which  the 
corporation  was  dissolved  provided  for  the 
prosecution  of  the  rights  of  the  corporation  in 
the  name  of  the  last  managers  as  trustees,  this 
did  not  have  the  effect  to  revive  in  Kentucky 
a  suit  brought  in  the  name  of  such  corporation 
before  dissolution. 

Statutes  Providing  for  Continuance  of  Action  — 
Construction.  —  Where  an  action  is  brought 
against  a  foreign  corporation  which  is  sub- 
sequently dissolved,  and  a  liquidator  is  ap- 
pointed under  the  laws  of  the  foreign  state 
who  thereby  becomes  vested  with  all  the 
powers  of  the  existing  trustees,  such  action 
cannot  be  continued  against  such  trustees 
under  the  New  York  Code  of  Civil  Procedure.' 
as  being  the  "  representative  or  successor  in 
interest  "  of  the  corporation,  where  it  was  not 
shown  that  they  are  in  the  state  of  New  York 
or  that  they  have  in  their  possession  any  prop- 
erty of  the  corporation.  Wamsley  v.  Horton, 
12  N.  Y.  App.  Div.  312. 

9.  Effect  of  Decree  Authorizing  Dissolved  Cor- 
poration to  Sue  or  Be  Sued.  —  Life  Assoc.  of 
America  v.  Fassett,  102  III.  315. 

10.  Invalidity  of  Judgment  Against  Dissolved 
Corporation.  —  Remington  v.  Samana  Bay  Co., 
140  Mass.  494. 
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Foreign  Corporations. 


foimd  may  take  hold  of  and  administer  them  to  the  end  that  they  may  be 

eqUxateCMVEM  ofVobbion  Corporations  -  1.  Appointment  by  Domestic  Conrt 

a  Where  Domiciliary  Receiver  Has  Not  Been  Appointed -Power 
7D  'mestic  Courts  to  Appoint  Receiver.  -  As  a  general  rule,  where  good  cause  is  shown 
n  dom  stic  court  has  power  to  appoint  a  receiver  to  take  charge  of  assets 
within  it  jurisdiction  belonging  to  a  foreign  corporation.*  Such  appointment 
I  usually J  authorized  by  statute ;»  but  it  seems  to  be  well  settled  that  courts 
of  equ  y  have  inherent  power  to  make  such  appointments  although  there  is 
no  sta  Story  authority  therefor.*  In  a  recent  decision  of  the  United  States 
Supreme  Court  it  was  said :  "Beyond  question,  a  state  may,  through  judicial 
o  oceedino-s,  take  possession  of  the  assets  of  an  insolvent  foreign  corporation 
within  its  limits  and  distribute  such  assets  or  their  proceeds  among  creditors 
according  to  their  respective  rights."  5  This  appointment  it  seems,  may 
be  made  either  with  or  without  notice  to  the  corporation  «  but  the  power 
should  be  cautiously  exercised,  and  therefore  it  is  the  better  practice  to  give 

"Solids  for  Appointing  Receiver.  -  It  is  a  good  ground  for  the  appointment  of  a 
receiver  that  the  corporation  is  insolvent  and  is  fraudulently  placing  its  assets 
beyond  the  reach  of   its  judgment  creditors,*  or  that  the  corporation  is 


1  Control  of  Domestic  Court  over  Local  Assets. 

—  Life  Assoc.  of  America  v.  Fassett,  102  111. 

Tinkham  v.  Borst,  31  Barb.  (N.  Y.)  407; 
Smith  v.  St.  Louis  Mut.  L.  Ins.  Co.,  6  Lea 
(Tenn  )  564.    See  infra,  the  next  section. 

2  Appointing  Receiver  for  Foreign  Corporation. 

—  Murray  v.  Vanderbilt,  39  Barb.  (N.  Y.)  140; 
Hall  v  Holland  House  Co.,  12  Misc.  Rep.  (N. 
V  C  PI.)  55;  Dreyfuss  v.  Seale,  18  Misc. 
Rep  '(N.  Y.  Supreme  Ct.)  551 ;  Redmond  v. 
Enfield  Mfg.  Co.,  13  Abb.  Pr.  N.  S.  fN.  Y  Su- 
preme Ct.)  332;  Albert  v.  Clarendon  Land 
Invest.,  etc.,  Co.,  53  N.  J.  Eq.  623;  De  Bemer 
v  Drew,  57  Barb.  (N.  Y.)  438;  Redmond  v. 
H0?e,  3  Hun  (N.  Y.)  171;  Merchants  etc., 
Nat.  Bank  v.  Masonic  Hall,  63  Ga.  549;  Min- 
chin  v  Paterson  Second  Nat.  Bank,  36  N.  J. 
Eq.  436.  See  also  Smith  v.  St.  Louis  Mut.  L. 
Ins.  Co.,  6  Lea  (Tenn.)  564. 

Contra.  —  Stafford  v.  American  Mills  Co.,  13 
R  I.  310,  in  which  case  it  was  held  that  a  stat- 
ute providing  for  the  appointment  of  receivers 
for  the  estates  of  insolvent  debtors  under 
certain  circumstances  did  not  authorize  the 
appointment  of  a  receiver  for  a  foreign  corpo- 
ration doing  business  in  Rhode  Island,  and 
that  the  statute  applied  only  to  residents. 

Nature  of  Proceeding.  —  The  proceeding  is 
summary  in  its  character  and  strictly  in  rem. 
Its  main  object  is  to  put  the  property  of  a  cor- 
poration in  the  custody  of  the  law  so  that  its 
proceeds  may  be  applied  in  due  course  of 
administration  to  the  payment  of  the  debts  of 
the  corporation.  Albert  v.  Clarendon  Land 
Invest.,  etc.,  Co.,  53  N.  J.  Eq.  623. 

Receiver  for  Consolidated  Corporation.  —  A  cred- 
itor of  a  foreign  corporation  may  pursue  his 
judgment  against  a  corporation  organized  in 
the  domestic  state  where  the  property  of  the 
former  has  been  transferred  to  the  latter;  and 
after  he  has  obtained  a  judgment  in  the  state 
of  the  foreign  corporation  and  obtained  the 
appointment  of  a  sequestrator  of  that  corpora- 
tion, a  receiver  may  be  appointed  in  the 
sequestrator's  suit  brought  in  the  domestic 
state.  Barclay  v.  Quicksilver  Min.  Co.,  9 
Abb.  Pr.  N.  S.  (N.  Y.)  283. 


3.  Statutory  Authorization  to  Appoint.  —  See 

cases  cited  in  the  preceding  note. 

4.  Inherent  Right  of  Court  of  Equity  to  Appoint. 
—  De  Bemer  v.  Drew,  57  Barb.  (N.  Y.)  438; 
Murray  v.  Vanderbilt,  39  Barb.  (N.  Y.)  140. 

Where  a  court  of  equity  obtains  jurisdiction 
of  an  action  for  any  purpose  for  which  it  is 
authorized  to  give  judgment,  it  holds  such 
jurisdiction  for  every  other  purpose,  especially 
for  the  purpose  of  giving  effect  to  its  judg- 
ment. Therefore,  if  a  court  has  obtained 
jurisdiction  of  an  action  against  a  foreign  cor- 
poration by  its  appearance  by  attorney,  it  has 
power  after  judgment  rendered  in  such  action 
and  execution  returned  unsatisfied  to  appoint 
a  receiver  of  the  property  and  effects  of  the 
corporation.  De  Bemer  v.  Drew,  57  Barb.  (N. 
Y.)  438. 

5.  Blake  v.  McClung,  172  U.  S.  239. 

6.  Notice  to  Corporation  Unnecessary.  —  Albert 
v  Clarendon  Land  Invest.,  etc.,  Co.,  53  N.  J. 
Eq.  623;  Glines  v.  Supreme  Setting  Order,  etc., 
22  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  437. 

"  It  is  clear  that  the  right  and  power  of  the 
court  to  appoint  a  receiver  in  the  first  instance, 
ex  parte  and  without  notice,  are  abundant. 
Such  right  is  not  dependent  upon  the  court 
having  acquired  jurisdiction  over  the  person  of 
the  defendant,  it  being  sufficient  that,  having 
jurisdiction  over  the  subject-matter,  the  facts 
presented  show  the  necessity  of  the  exercise  of 
the  court's  undoubted  power."  Glines  v.  Su- 
preme Setting  Order,  etc.,  22  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  437- 

7.  Notice  to  Corporation  Customary.  —  Glines  v. 
Supreme  Setting  Order,  etc.,  22  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  437- 

8.  Grounds  of  Appointment  —  Fraudulent  Dis- 
position of  Assets.  —  Dreyfuss  v.  Seale,  18  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  551;  Merchants', 
etc.,  Nat.  Bank  v.  Masonic  Hall,  63  Ga.  549. 
See  also  Redmond  v.  Enfield  Mfg.  Co.,  13 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  332,  where 
it  was  held  that  fraud  on  the  part  of  the  direct- 
ors would  make  it  a  case  for  the  appointment 
of  a  receiver. 

The  Present  Rule  in  New  York. —  In  New 
Volume  XIII. 


909 


Receivers  of 


FOREIGN  CORPORA  TIONS.  Foreign  Corporation.. 


insolvent  and  has  discontinued  the  exercise  of  its  corporate  franchise  1 
A  receiver  should  not  be  appointed,  however,  where  it  is  shown  that  the 
directors  who  are  winding  up  its  affairs  are  in  all  respects  trustworthy  » 
Where  creditors  have  acquired  liens  by  attachment  of  the  corporate  assets  priot 
to  the  receiver's  appointment,  the  receiver's  right  to  the  assets  is  subordinate 
to  the  hens  created  by  the  attachment.3 

b.  As  Ancillary  to  Domiciliary  Receivers.  —  Where  a  receiver  has 
been  appointed  for  a  corporation  in  its  domicil,  the  court  of  another  state  in 
which  the  corporation  has  property  may  appoint  an  ancillary  receiver,4  and 
may  confer  upon  him  the  same  powers  that  it  is  authorized  to  grant  to  the 
receiver  of  a  domestic  corporation,  so  far  as  they  may  be  necessary  to  the 
recovery  and  collection  of  the  assets  of  the  corporation.5  As  an  incident  of 
the  power  of  appointment  the  court  may  prevent  any  interference  with  the 
assets  of  a  corporation  by  individual  creditors  or  otherwise.6  A  receiver  so 
appointed  is  amenable  only  to  the  direction  of  the  court  appointing  him  and 
not  to  the  direction  of  the  domiciliary  receiver.7    A  stockholder  may  sue  for 


York  the  courts  have  no  jurisdiction  to  appoint 
a  receiver  for  a  foreign  corporation  having 
property  and  a  place  of  business  in  that  state, 
unless  there  has  been  a  fraudulent  disposition 
by  it  of  its  property.  Dreyfus  v.  Seale,  37  N. 
Y.  App.  Div.  351,  reversing  18  Misc.  Rep.  (N. 
Y.)  551. 

1.  Discontinuance  of  User  of  Corporate  Fran- 
chise. —  Murray  v.  Vanderbilt,  39  Barb.  (N.  Y.) 
140;  De  Bemer  v.  Drew,  57  Barb.  (N.  Y.)  438. 

2.  City  Pottery  Co.  v.  Yates.  37  N.  J.  Eq.  543. 
Appointment  of  Receiver  by  Way  of  Experiment. 

—  A  court  of  equity  will  not  take  control  of  the 
property  of  a  foreign  corporation  merely  with 
a  view  of  experimenting  to  ascertain  if  a  stock- 
holder's investment  may  be  made  more  profit- 
able by  having  the  business  conducted  by  a 
receiver  instead  of  by  officers  chosen  by  a 
majority  of  the  stockholders.  Leary  v.  Colum- 
bia River,  etc.  Nav.  Co.,  82  Fed.  Rep.  775. 

3.  Subordination  to  Liens  of  Prior  Attachments. 

—  Minchin  v.  Paterson  Second  Nat.  Bank,  36 
N.  J.  Eq.  436. 

4.  Ancillary  Receivers  —  Power  to  Appoint.  — 
Williams  v.  Hintermeister,  26  Fed.  Rep.  889; 
Reynolds  v.  Stockton,  140  U.  S.  254;  Sands  v. 
Greeley,  83  Fed.  Rep.  772;  National  Trust  Co. 
v.  Miller,  33  N.  J.  Eq.  155;  Walter  v.  F.  E. 
McAlister  Co.,  21  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  747;  Woerishoffer  v.  North  River  Constr. 
Co.,  6  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  113, 
affirmed  qg  N.  Y.  398;  Phoenix  Foundry,  etc., 
Co.  v.  North  River  Constr.  Co.,  6  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  106;  Smith  v.  Dan- 
zig, 3  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  137; 
Goodrich  v.  Sanderson,  35  N.  Y.  App.  Div. 
546;  Evans  v.  Pease,  (R.  I.  1899)42  Atl.  Rep. 
506;  Houlditch  v.  Donegal,  8  Bligh.  N.  S.  301. 

Effect  of  Receivership  on  Exemption  from  Sup- 
plementary Proceedings.  —  The  exemption  of  a 
foreign  corporation  which  has  a  business  and 
fiscal  agency  within  the  state  from  liability  to 
examination  in  supplementary  proceedings  is 
not  taken  away  by  the  appointment  of  an 
ancillary  receiver  in  proceedings  by  its  stock- 
holders or  creditors  for  its  dissolution.  Mat- 
ter of  Vietor,  20  Misc.  Rep.  (N.  Y.  Supreme 
Ct.)  289,  reversing  20  Misc.  Rep.  (N.  Y.  Ciiy 
Ct.)  13. 

6.  Rights  and  Powers  of  Ancillary  Receivers.  — 

National  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155. 
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On  What  Considerations  Appointment  Depends. 

—  Whether,  after  a  foreign  corporation  d  irg 
business  in  the  domestic  stale  has  passed  into 
the  hands  of  a  receiver  in  the  state  of  its  domi- 
cil, a  receiver  will  be  appointed  in  the  domes- 
tic state,  and  if  so,  whether  the  domiciliary 
receiver  will  be  appointed  in  the  domestic 
state,  will  depend  upon  the  volume  and  kind 
of  business  done  in  the  domestic  state  and 
whether  any  special  inlerests  of  the  creditors 
orcitizensof  such  state  are  likely  to  be  involved 
in  the  settlement  of  the  insolvent's  affairs. 
Irwin  v.  Granite  State  Provident  Assoc.,  56  N. 
J.  Eq.  244. 

6.  Preventing  Interference  with  Corporate 
Assets. —  Phoenix  Foundry,  etc.,  Co.  v.  North 
River  Constr.  Co.,  6  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  106. 

Effect  of  Appointment  on  Rights  of  Attaching 
Creditor.  —  Where,  after  certain  creditors  of  a 
foreign  corporation  had  levied  attachment  of 
its  property,  an  ancillary  receiver  of  it  was  ap- 
pointed in  the  domestic  state,  it  was  held  that 
such  appointment  could  not  divest  such  cred- 
itors of  the  rights  they  had  acquired,  and  that 
they  should  be  allowed  to  proceed  and  perfect 
their  judgment  and  realize  what  they  could 
out  of  the  property.  It  was  further  held  that 
an  order  restricting  all  persons  from  bringing 
or  prosecuting  any  proceeding  against  the  de- 
fendant or  interfering  with  its  assets  should  be 
vacated  as  to  such  creditors.  Woerishoffer  v. 
North  River  Constr.  Co.,  6  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  113,  affirmed  99  N.  Y.  398. 

7.  To  What  Authority  Receiver  Amenable.  — 
Irwin  v.  Granite  State  Provident  Assoc.,  56  N. 
J.  Eq.  244.    See  generally  the  title  Receivers. 

Distribution  of  Funds.  —  The  settled  prictice 
in  the  southern  district  of  New  York,  in  cases 
where  an  ancillary  receiver  of  a  foreign  cor- 
poration is  appointed,  is  to  pay  all  resident 
creditors  in  full  out  of  the  funds  realized  by 
the  ancillary  receiver  before  transmitting  any 
funds  to  the  court  of  primary  jurisdiction. 
Sands  v.  Greeley,  83  Fed.  Rep.  772. 

Intervention  of  Nonresident  Creditors.  —  In 
cases  of  ancillary  receiverships  of  foreign  cor- 
porations, nonresident  creditors  cannot  Inter- 
vene either  to  assert  a  claim  to  equal  rights 
with  resident  creditors,  or  to  place  themselves 
in  a  position  to  object  to  the  claims  of  other 
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the  aooointment  of  a  receiver  without  having  previously  made  a  demand  on 
Se  co?oorate  authorities  for  redress/  and  it  is  not  an  objection  to  such  suit 
Zt  thTcorporatixTn  has  not  complied  with  the  statutory  conditions  precedent 
to  doing  business  in  the  domestic  state.*  fnMITV  THF 

2  Recognition  of  Receivers  Appointed  in  Domiciliary  State  -  a  COMITY  THE 
Easi's  OF  RECOGNITION.  -  It  is  well  settled  that  the  receiver  of  a  corporation 
LDom?ed  in  the  state  of  its  domicil  is  not  entitled  as  of  right  to  sue  or  exer- 
cfseany of  his  functions  outside  the  jurisdiction  where  he  was  appointed  » 
He  receives  nis  powers  from  the  court,  and  can  exercise  them  only  within  to 
Jurisdiction  The  court  itself  has  no  power  beyond  the  limits  of  its  junsd  c- 
S  and  can  confer  none  upon  a  receiver.*  The  rule,  however  is  greatly 
modified  by  the  principle  of  comity,  and  it  is  well  settled  that  the  receiver 
will  be  permitted  to  sue  and  exercise  in  the  domestic  state  any  of  the  other 
Tunctions  wTth  which  he  is  vested  by  his  appointment  where  this  will  not 
[esulUn  a  violation  of  any  principle  of  public  policy,  nor  defeat  or  impair  the 
rights  of  domestic  creditors.5 


creditors,  or  to  examine  and  dispute  the  pro- 
priety of  the  receiver's  actions.  Nonresident 
creditors  who  believe  that  they  are  entitled  to 
share  in  the  distribution  may  file  their  claims 
with  the  receivers,  and  whether  such  claims 
be  allowed  or  disallowed  they  will  have  the 
same  opportunity  as  all  other  creditors  to  over- 
haul the  receiver's  account,  to  press  their  own 
claims  before  the  master,  and  to  object  to  the 
allowance  of  any  other  claims.  Sands  v. 
Greeley,  80  Fed.  Rep.  195. 

1  Demand  for  Redress  Not  a  Condition  Precedent 
to  Appointment.- Walter  v.  F.  E.  McAllister 
Co  27  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  33. 
21  Misc.  Rep.  (N.  Y.)  747,  in  which  case  it  was 
said  that  his  right  to  sue  is  not  by  substitution 
or  as  the  representative  of  the  corporation 

Proceeding  for  Receivership  by  Citizen  of  Cor- 
porate Domicil. —  It  is  not  an  objection  to  the 
appointment  of  an  ancillary  receiver  that  the 
person  suing  therefor  is  a  citizen  of  the  state 
where  the  corporation  is  chartered.  1  his  in 
no  way  impugns  the  right  of  the  receiver  ap- 
pointed in  the  domiciliary  state.  Walter  v. 
F  E  McAllister  Co.,  27  Civ.  Pro.  Rep.  (N. 
Supreme  Ct.)  33.  21  Misc.  Rep.  (N.  Y.)  747 

2  Noncompliance  of  Corporation  with  Statutory 
Requirements.  —  Walter  v.  F.  E.  McAllister  Co., 
27  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  33,  21 
Misc.  Rep.  (N.  Y.)  747-  „  ^  .  . 

3  Foreign  Receiver  without  Extraterritorial 
Authority  —  United  States.  —  Booth  v.  Clark, 
17  How.  (U.  S.)  322;  Olney  v.  Tanner  10  Fed 
Rep.  104;  Brigham  v.  Luddington,  12  Blatcnt. 
(U  S)  237;  Atkins  v.  Wabash,  etc.,  R.  Co., 
29  Fed.  Rep.  173;  Young  v.  Aronson,  27  Fed. 
Rep.  242.  . 

Alabama.  —  Boulware  v.  Davis,  90  Ala.  207. 

Illinois.  —  Sercomb  v.  Catlin,  128  111.  55°; 
Chicago,  etc.,  R.  Co.  v.  Keokuk  Northern  Line 
Packet  Co.,  108  111.  317- 

jowa%  _  Ayres  v.  Siebel,  82  Iowa  347- 

Kansas.  —  Winans  v.  Gibbs,  etc.,  Mfg.  Co., 
48  Kan.  777. 

Maryland.  —  Lycoming  F.  Ins.  Co.  v.  Lang- 
ley,  62  Md.  202. 

Minnesota.  —  Comstock  v.  Frederickson,  51 
Minn.  350. 

Missouri.  —  Robertson  v.  Staed,  135  Mo.  138; 
Farmers,  etc.,  Ins.  Co.  v.  Needles,  52  Mo.  17. 

New  York.  —  Willitts  v.  Waite,  25  N.  Y.  577; 
Matter  of  Waite,  99  N.  Y.  448. 


Pennsylvania.  —  Warren  v.  Union  Nat. 
Bank,  7  Phila.  (Pa.)  156. 

Texas %  —  Moreau  v.  Du  Bellet,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  503. 

See  generally  the  title  Receivers. 

4  Must  Exercise  Powers  within  State  Where 
Appointed.  —  Booth  v.  Clark,  17  How.  (U.  S.) 
322-  Sercomb  v.  Catlin,  128  111.  556;  Robert- 
son' v.  Staed,  135  Mo.  T.38;  Warren  v.  Union 
Nat.  Bank,  7  Phila.  (Pa.)  156.  See  generally 
the  title  Receivers. 

5  Effect  of  Comity  —  United  States.  —  Wil- 
mer  v.  Atlanta,  etc.,  Air  Line  R.  Co.,  2  Woods 
(U.  S.)  419;  Rust  v.  United  Waterworks  Co., 
70  Fed.  Rep.  129. 

Alabama.  —  Boulware  v.  Davis,  90  Ala.  207. 

Connecticut.  —  Cooke  v.  Orange,  48  Conn.  401. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Keokuk 
Northern  Line  Packet  Co.,  108  111.  317;  Pat- 
terson v.    Lynde,  112  111.   197;  Iglehart 
Bierce,  36  111.   133;   Hunt  v.  Gilbert,  54 

A ^Indiana.  —  Metzner  v.  Bauer,  98  Ind.  425; 
Catlin  v.  Wilcox  Silver- Plate  Co.,  123  Ind.  479, 
18  Am.  St.  Rep.  338. 

Kansas.  —  Winans  v.  Gibbs,  etc.,  Mfg.  Co., 

48  Kan.  777-  ,  .       .  r 

Louisiana.  —  Life  Assoc.  of  America  v.  Levy, 
33  La.  Ann.  1203:  McAlpin  v.  Jones,  10  La. 
Ann.  552;  Planters'  Bank  v.  Bass,  2  La.  Ann. 

43 Maryland.  —  Lycoming  F.  Ins.  Co.  v.  Lang- 
ley,  62  Md.  196.  . 

Minnesota.  —  Comstock  v.  Frederickson,  51 

Minn.  350.  ^ 

Missouri.  —  Waters-Pierce  Oil  Co.  v.  Ameri- 
can Exch.  Bank,  71  Mo.  App.  653;  Robertson 
v.  Staed,  135  Mo.  139-  u    ,  KT  T 

New  Jersey.  —  Hurd  v.  Elizabeth,  41  N.  J. 
L.  4;  Bidlack  v.  Mason,  26  N.  J.  Eq.  230; 
FalkV  Janes,  49  N.  J.  Eq.  484- 

New  York.  —  Hoyt  v.  Thompson  5  N.  Y. 
320;  Runk  v.  St.  John,  29  Barb.  (N.  Y.)  585; 
Willitts  v.  Waite,  25  N.  Y.  577!  Dyer  ^  Power, 
(Supreme  Ct.)  14  N.  Y.  Supp.  873;  Peters  v. 
Foster,  56  Hun  (N.  Y.)  607,  18  Civ  Pro  Rep. 
(N.  Y.)  380;  Dayton  v.  Borst,  31  N.  Y.435, 
affirming  7  Bosw.  (N.  Y.)  115. 

North  Carolina.—  Glenn  v.  Orr,  96  N.  Car. 

4l30/uo.  —  Merchants'  Nat.  Bank  v.  McLeod, 
38  Ohio  St.  174- 
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b.  Cases  to  Which  Comity  Does  Not  Extend.  —  Every  state  owes  * 
duty  to  its  Citizens  to  protect  them  in  the  assertion  of  their  claims  against 
insolvent  bodies  by  retaining  within  its  own  jurisdiction  and  control  such  o 
their  property  as  may  be  there  located  until  the  just  claims  and  rights  of  its 
own  citizens  have  been  satisfied,*  and  therefore  this  comity  or  favor  will  not 
be  indulged  where  to  grant  ,t  would  permit  the  receiver  to  take  property  out 
of  the  state  to  the  injury  of  domestic  creditors.'  A  state  may,  by  its  courts 
retain  within  its  hmits  the  assets  of  a  foreign  corporation,  in  order  that  justice 
may  be  done  to  its  own  citizens,  and  by  appropriate  action  of  its  jud c a tri- 
bunals see  to  it  that  its  own  citizens  are  not  unjustly  discriminated  against  S 
reason  of  the  administration  ,n  other  states  of  the  assets  there  of  an  insolvent 
corporation  doing  business  within  its  limits  3  nisoivenr. 

b.  Cases  to  Which  Comity  Will  Be  Extended  —m  General  _  Where 
no  principle  of  public  policy  is  thereby  violated  and  no  rights  of  citizens  of  the 
domestic  state  are  assailed,  a  foreign  receiver  may  sue  in  the  domestic  court 
to  recover  the  amount  due  on  a  note,*  subscriptions  to  capital  stock,*  or  assess 


Pennsylvania.  —  Bagb y  v.  Atlantic,  etc  R 
Co.,  86  Pa.  St.  201. 

Tennessee. — Cagill  v.  Wooldridge,  8  Baxt 
(Tenn.)  580. 

Wisconsin.  —  Gilman  v.  Ketcham,  84  Wis 
60,  36  Am.  St.  Rep.  899. 

The  more  enlightened  modern  doctrine  is 
that  after  completely  protecting  its  own  citi- 
zens and  laws,  the  dictates  of  international 
comity  require  that  the  officer  of  a  foreign  tri- 
bunal should  be  acknowledged  and  that  every 
assistance  possible  should  be  rendered  to  him 
in  furtherance  of  the  execution  of  his 
authority.    Hurd  v.  Elizabeth,  41  N.  J.  L.  4. 

"  Courts,  often,  in  the  spirit  of  comity,  rec- 
ognize the  rights  and  powers  of  receivers  ap- 
pointed in  other  jurisdictions,  and  allow  them 
to  sue  for  and  recover  property  which  they  are 
entitled  to  hold  under  the  order  appointing 
them,  or  to  pursue  generally  their  remedies. 
This  spirit  of  comity  has  been  so  generally 
acted  upon  as  to  create  an  exception  to  the 
rule  almost  as  well  established  as  the  rule 
itself.  In  most  courts  of  the  United  States  it 
is  only  withheld  when  to  allow  it  would  con- 
travene the  laws  or  public  policy  of  the  state, 
or  would  defeat  or  impair  the  rights  of  resi- 
dent creditors.'"  Robertson  v.  Staed,  135  Mo 
135- 

1.  Duty  of  State  to  Its  Own  Citizens.  —  Hunt 
v.  Gilbert,  54  111.  App.  491. 

2.  Rights  of  Domestic  Creditors  as  Against 
Foreign  Receiver.  —  Life  Assoc.  of  America  v 
Fassett,  102  111.  315;  Chicago,  etc.,  R.  Co.  v. 
Keokuk  Northern  Line  Packet  Co.,  108  111. 
317;  Patterson  v.  Lynde,  112  111.  197;  Hunt  v. 
Gilbert,  54  111.  App.  491;  Bartlett  v.  Wilbur,  53 
Md.  495;  Waters-Pierce  Oil  Co.  v.  American 
Exch.  Bink,  71  Mo.  App.  656;  Robertson  v. 
Staed,  135  Mo.  135;  Willitts  v.  Wake,  25  N  Y 
577;  Walter  v.  F.  E.  McAlister  Co.,  21  Misc! 
Rep.  (N.  Y.  Supreme  Ct.)  747;  Irwin  v.  Gran- 
ite State  Provident  Assoc.,  56  N.  J.  Eq.  244. 

Applications  of  Rule.  —  Thus  a  receiver  of  a 
foreign  corporation  appointed  by  a  court  with- 
in the  state  where  the  corporation  was 
organized  does  not,  by  taking  possession  of 
personal  property  of  the  corporation  found  in 
the  domestic  state,  obtain  such  a  title  thereto 
as  will  prevent  a  domestic  creditor  from  realiz- 
ing his  claim  out  of  such  property  by  attach- 
ment proceedings  against  it  after  the  receiver 
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has  taken  possession,  and  with  the  knowledge 
of  such  possession.  Hunt  v.  Gilbert  54  III 
App.  491. 

So  the  acceptance  by  a  corporation  of  a  char- 
ter whereby  upon  its  committing  an  act  of  in- 
solvency  all  its  property  is  to  vest  forthwith  in 
receivers,  to  be  distributed  in  the  prescribed 
manner,  does  not  give  to  the  transfer  the  char- 
acter of  a  voluntary  conveyance,  and  the  re- 
ceivers  of  an  Ohio  bank  organized  under  such 
charter  take  its  assets  situated  in  New  York 
state  subject  to  the  claims  of  creditors  there 
who  have  attached  them  subsequently  to  the 
act  of  insolvency.  Willitts  v.  Waite  25  N  Y 
577,  affirming  xt,  How.  Pr.  (N.  Y.  Supreme  Ct  ) 
34-  ' 

3.  Blake  v.  McClung,  172  U.  S.  239.  See 
also  cases  cited  in  the  three  preceding  notes. 

4.  Suit  on  Note.  —  Winans  v.  Gibbs,  etc.,  Mfg. 
Co  48  Kan.  777.  Compare  Ayres  v.  Siebel 
82  Iowa  347,  in  which  case  it  was  held  that  the 
Iowa  courts  would  not,  as  a  matter  of  comity 
extend  to  a  foreign  trustee  auihority  to  sue  iri 
the  courts  of  the  state  on  a  contract  for  work 
done  and  materials  furnished  by  such  corpora- 
tion to  a  citizen  of  the  state.  "  It  was  con- 
ceded in  that  case  that  '  the  same  rule  applied 
to  a  receiver,  except  that  in  such  case  the  right 
to  maintain  an  action  has  sometimes  been  rec- 
ognized as  a  matter  of  state  comity.'  "  Roth- 
rock,  C.  J.,  in  Parker  v.  Lamb,  99  Iowa  265. 

Right  of  Receiver's  Assignee  to  Sue  — An 
assignment  by  the  receiver  of  a  foreign  cor- 
poration of  its  choses  in  action  in  New  York 
enables  the  assignee  to  maintain  actions  for 
the  recovery  of  the  same  against  debtors  by 
whom  they  are  owing.  Hoyt  v.  Thompson,  5 
N.  Y.  320. 

Effect  of  Noncompliance  with  Statutory  Con- 
ditions on  Receiver's  Right  to  Sue.  —  Where  a 
statute  absolutely  prohibits  a  foreign  insur- 
ance  company  from  transacting  business  in 
Iowa  unless  it  complies  with  the  conditions 
named  in  it,  comity  will  not  enable  a  foreign 
receiver  of  a  foreign  insurance  company  which 
has  not  complied  with  these  conditions  to 
maintain  an  action  in  Iowa  upon  premium 
notes  executed  to  such  company  by  a  citizen 
of  Iowa  for  insurance  upon  property  situated 
in  that  state.    Parkers.  Lamb,  99  Iowa  265. 

5.  Suit  to  Recover  Subscriptions.  —  Davton  v. 
Borst,  31  N.  Y.  435,  affirming  7  Bosw.  (N.  Y.) 
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merits  due  by  a  policy  holder;1  to  foreclose  mortgages  executed  to  the  cor- 
poration before  its  insolvency;2  to  obtain  possession  of  corporate  property  in 
the  domestic  state  as  against  officers  of  the  company  who  may  be  endeavoring 
by  fraud  or  subterfuge  to  withhold  it;  3  to  set  aside  a  judgment  fraudulent  as 
to  the  creditors  represented  by  him;4  to  sue  01.  a  judgment  obtained  in  the 
domestic  court  on  promissory  notes;5  and  to  recover  the  contract  price  for 
work  done  and  materials  furnished  by  the  receiver  on  a  corporate  contract 
unfinished  at  the  time  of  the  receiver's  appointment,  the  receiver  having  been 
vested  with  authority  to  complete  performance  of  the  contract  by  the  court 
appointing  him  and  having  agreed  with  the  other  contracting  party  to  do  so.0 

Property  Reduced  to  Possession  and  Taken  to  Domestic  State.  —  So  it  is  well  settled  that 
after  a  receiver  has  obtained  possession  of  property  of  a  debtor  within  the 
jurisdiction  of  the  court  appointing  him,  such  possession  will  be  protected, 
into  whatever  jurisdiction  the  property  may  thereafter  be  taken  by  the  receiver, 
against  both  resident  and  foreign  creditors.7  The  receiver  has,  as  against  all 
parties,  a  special  property  and  right  of  possession.8 

Rights  as  Between  Receiver  and  Citizen  of  Same  State.  —  And  as  between  a  foreign 
receiver  and  a  citizen  of  the  state  in  which  the  corporation  was  chartered,  the 
domestic  court  will  uphold  the  right  of  the  receiver  to  assets  in  the  domestic 
state.9 


115;  Patterson  v,  Lynde,  112  111.  196.  See 
also  Hawkins  v.  Glenn,  131  U.  S.  319,  and 
Glenn  v.  Orr,  96  N.  Car.  413,  where  this  right 
was  recognized. 

1.  Insurance  Assessment.  —  Lycoming  F.  Ins. 
Co.  v.  Langley,  62  Md.  196;  Lycoming  F.  Ins. 
Co.  v.  Wright,  55  Vt.  526. 

2.  Foreclosure  of  Mortgages.  —  Life  Assoc.  of 
America  v.  Levy,  33  La.  Ann.  1203;  Boulware 
v.  Davis,  90  Ala.  207.  In  this  case  it  was  held 
that  it  was  immaterial  that  a  suit  was  brought 
eight  years  after  the  appointment  of  the  re- 
ceiver. 

Suit  on  Bond  and  Mortgage.  —  Where  a  bond 
and  mortgage  on  real  estate  situated  in  Illinois 
are  executed  to  a  receiver  of  an  insolvent  bank 
appointed  by  the  court  of  another  state,  the 
receiver  or  his  legally  appointed  successor 
may  bring  suit  upon  such  bond  and  mortgage 
in  ihe  courts  of  Illinois.  Iglehart  v.  Bierce, 
36  111.  133. 

3.  To  Recover  Property  Fraudulently  Withheld 
by  Corporate  Officers.  —  Bidlack  v.  Mason,  26  N. 
J.  Eq.  230. 

4.  To  Set  Aside  Judgment.  —  Comstock  v. 
Frederickson,  51  Minn.  350.  See  also  Rust  v. 
United  Waterworks  Co.,  70  Fed.  Rep.  129, 
where  it  was  held  that  when  a  foreign  receiver 
presents  a  petition  to  a  court  in  another  juris- 
diction to  have  a  judgment  against  such  cor- 
poration opened  and  for  an  opportunity  to 
defend  the  suit,  such  court  may  authorize  him 
to  defend  such  action  in  its  jurisdiction. 

5.  Suit  on  Judgment.  —  Wilkinson  v.  Culver, 
25  Fed.  Rep.  639.  In  this  case  the  receiver 
■sued  not  as  receiver,  but  as  a  judgment  cred- 
itor.   See  also  Graydon  v.  Church,  7  Mich.  36. 

6.  Suit  for  Work  Done  and  Materials  Furnished. 
—  Cooke  v.  Orange,  48  Conn.  401. 

7.  Rights  in  Property  Reduced  to  Possession.  — 
Pond  v.  Cooke,  45  Conn.  126,  29  Am.  Rep. 
•668;  Chicago,  etc.,  R.  Co.  v.  Keokuk  Northern 
Line  Packet  Co.,  108  111.  317;  Robertson  v. 
Staed,  135  Mo.  135;  Cagill  v.  Wooldridge,  8 
Baxt.  (Tenn.)  580.  Contra,  Humphreys  v. 
Hopkins,  81  Cal.  551,  15  Am.  St.  Rep.  76. 

Illustrations  of  Rule.  —  The  receiver  of  a  cor- 
13  C.  of  L.— 5S  913 


poration  of  Missouri  appointed  by  the  courts 
of  that  state  may,  as  against  an  attaching 
creditor  of  the  corporation  residing  in  Illinois, 
recover  by  a  suit  in  the  courts  of  Missouri  the 
properly  of  the  corporation  which  had  come 
into  the  possession  of  the  receiver  and  which 
was  brought  into  the  jurisdiction  of  the  Mis- 
souri court  by  the  receiver  himself  and  there 
attached.    Robertson  v.  Staed,  135  Mo.  135. 

So  where  a  receiver  of  an  insolvent  manu- 
facturing corporation  appointed  by  a  court  in 
New  Jersey,  where  it  was  located,  took  posses- 
sion of  its  assets,  and,  for  the  purpose  of  com- 
pleting a  bridge  which  it  had  contracted  to 
build  in  Connecticut,  purchased  iron  with  the 
funds  of  the  estate  and  sent  it  to  Connecticut, 
it  was  held  that  the  iron  was  not  open  to 
attachment  in  Connecticut  by  a  creditor  resid- 
ing there.  Pond  v.  Cooke,  45  Conn.  126,  29 
Am.  Rep.  668. 

Where  Property  Stolen  from  Receiver  and  Carried 
into  Domestic  State.  —  A  receiver  appointed  by 
the  courts  of  another  state  may,  through  the 
couits<*of  the  domestic  state,  reclaim  property 
stolen  from  the  receiver  and  brought  into  the 
domestic  state.  The  person  who,  under  the 
laws  of  the  foieign  forum,  is  the  custodian  of 
the  property  is  the  proper  person  to  sue  for  it 
in  the  domestic  state.  McAlpin  v.  Jones,  10 
La.  Ann.  552. 

8.  Cagill  v.  Wooldridge,  8  Baxt.  (Tenn.) 
580. 

9.  Rights  as  Between  Foreign  Receiver  and  Citi- 
zen of  Same  State. —  Merchants'  Nat.  Bank  v. 
McLeod,  38  Ohio  St.  174;  Bagby  v.  Atlantic, 
etc.,  R.  Co.,  86  Pa.  St.  291;  Gilman  v. 
Ketcham,  84  Wis.  60,  36  Am.  St.  Rep.  899. 
See  also  Bacon  v.  Home,  123  Pa.  St.  452. 

Illustration  of  Rule.  —  Where  a  receiver  has 
been  appointed  in  another  state,  a  creditor 
who  resides  in  that  state  is  bound  by  the  de- 
cree appointing  the  receiver,  and  cannot  re- 
cover in  the  courts  of  another  state  assets  of 
the  corporation  situated  in  such  state  which 
the  receiver  claims.  Bagby  v.  Atlantic,  etc., 
R.  Co.,  86  Pa.  St.  291. 
Rights  as  Between  Domestic  Citizen  and  Foreign 
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FOREIGN  DIVORCE.  (See  also  the  title  DIVORCE,  vol.  9,  p.  723.)  —  Where 
a  divorce  is  obtained  outside  the  state  or  country  in  which  the  marriage  was 
solemnized,  it  is  termed  a  foreign  divorce. 

FOREIGNER.  (See  also  the  titles  Aliens,  vol.  2,  p.  64 ;  Citizenship  vol 
6,  p.  14;  and  see  Foreign,  ante,  p.  830.)  — An  alien;  one  born  in  another 
country,  not  a  naturalized  citizen.1 

FOREIGN  EXCHANGE.  (See  also  the  titles  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  78,  357;  Exchange  and  Re-exchange,  vol. 
11,  p.  55*;  Private  International  Law.)  —  Foreign  exchange  is  an  under- 
taking by  the  drawer  in  one  country  that  a  person  in  another  country  shall 
pay  money  there  at  a  time  stipulated,  and  if  the  latter  fails  to  pay  his  default 
subjects  the  drawer  to  heavy  damage  in  addition  to  the  amount  designated  in 
the  bill.3 

Receiver  Respecting  Another  Domestic  Citizen.  —     States  and  is  not  naturalized,  or  one  who  owes 

A  foreign  receiver  will  not  be  refused  recogni-  allegiance  to  any  other  government  than  that 
tion  as  a  suitor  in  the  courts  of  the  domeslic      of  the  United  States. 

state  even  if  a  claim  of  one  of  its  own  citizens  Naturalization.  —  In  Spratt  v  Spratt  I  Pet 
will  be  injuriously  affected  thereby,  if  the  re-  (U.  S.)  343,  it  was  held  that  the  word  foreigner 
ceiver  prosecutes  solely  in  behalf  of  a  party  as  used  in  Win  Maryland  statute  of  1701  en- 
who  is  also  a  citizen  of  the  domestic  state.  titled  "  An  Act  concerning  the  territory  of 
*alk  v.  Janes,  49  N.  J.  Eq.  484.  Columbia  and  the  city  of  Washington,"  did 

1.  Foreigner.  —  Spratt  v.  Spratt,  1  Pet.  (U.      not  include  a  foreigner  who  had  become  a 
b.)  343.    In  Cherokee  Strip,  18  Op.  Atty.-Gen.      citizen  by  naturalization. 
555,  it   was   held   that  the  word  foreigner        2.  Holford  v.  Blatchford,  2  Sandf.  Ch.  (N 
means  one  who  was  born  out  of  the  United     Y.)  160. 
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By  Charles  Porterfield. 

I.  Definitions,  916. 

II.  TERRITORIAL  LIMITATION  OF  AUTHORITY  OF  REPRESENTATIVE,  916. 

1.  Common-law  Rule,  91 6. 
a.  In  General,  916. 

b   Countries  Foreign  as  to  Each  Other,  917. 
c.  Extent  of  Doctrine  as  to  Territorial  Limitation,  918. 
2    Statutory  Modification  of  Common-law  Rule,  919. 
HI  DISTINCTION  BETWEEN  PRINCIPAL  AND  ANCILLARY  ADMINISTRATIONS,  9I9. 

IV.  Privity  between  Different  Administrations,  920. 
V  Appointment  of  Ancillary  Representatives,  921. 

1.  When  Appointment  Is  Necessary  or  Proper,  921. 
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jurisdiction,  924.  .  .  .  ,. 

.  Stow  Granting  Administration,  924. 

4.  to  Ancillary  Letters,  926. 

?!  Dufy  of  Domiciliary  Representative  to  Take  Out  Ancillary  Letters, 

c.  Evidence  of  Right  to  Ancillary  Letters,  927. 

£  TV**  when  Ancillary  Appointment  May  Be  Made,  928. 

e.  Validity  and  Effect  of  Ancillary  Letters,  928. 

/.  Revocation  of  Ancillary  Letters,  929. 

VI.  Bonds,  930. 

1.  Necessity  of  Bond,  930. 

2.  Amount  of  Penalty,  930. 

3.  Property  Covered  by  Bond,  931. 

VII.  Title  of  Ancillary  Representatives,  931. 

VIII.  Collection  of  Assets,  932. 

1.  Collections  by  Foreign  Representatives,  932. 

2.  Collections  by  Ancillary  Representatives,  934. 

IX.  Disposal  of  Assets  by  Ancillary  Representative,  935. 

1.  Payment  of  Debts,  935. 

a.  General  Rule,  935. 

b.  What  Law  Governs,  936. 

c.  Nonresident  Claimants,  937. 

2.  Residue  After  Payment  of  Debts,  938. 

a    Transmission  of  Residue  to  Jurisdiction  of  Domial,  938. 
b   Distribution  by  Ancillary  Representative,  940. 

X  POWER  TO  SELL  OR  TRANSFER  PROPERTY  IN  FOREIGN  JURISDICTIONS,  942. 

1.  Transfer  of  Foreign  Choses  in  Action,  942. 

2.  Power  of  Sale  Given  by  Will,  944- 

3!  Sale  of  Real  Estate  under  Order  of  Court,  945. 

XI  Actions  04.5- 

Actions  by  Foreign  Executors  and  Administrators,  945. 
a.  At  Common  Law,  945. 

(1)  Disability  in  General,  945. 

(2)  Capacity  Acquired  Pending  Suit,  948. 

(3)  Waiver  of  Objections  to  Disability,  950. 
(a~)  Actions  Not  in  Representative  Capacity,  950. 
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FOREIGN  EXECUTORS     Authority  of  Representative. 

b.  Statutory  Authority  to  Sue,  953. 

(1)  In  General,  953. 

(2)  Evidence  of  Representative  Character  orr 

(3)  Bond,  956. 

(4)  Scope  and  Effect  of  Statutes,  Q?6 
Actions  Against  Foreign  Executors  and  Administrators,  9c7 

a.  Exemption  from  Liability  to  Suit,  957  957 ' 

(1)  General  Rule  Stated,  957. 

(2)  Limitation  of  General  Rule,  QrQ 
4.  Exceptions  to  Rule  of  Exemption,  959 

(1)  Exceptions  in  Equity,  959. 

(2)  Exceptions  at  Law,  960. 

(3)  Statutory  Liability  to  Be  Sued,  96o 

(4)  Voluntary  Submission  to  Suits,  061 

XII.  Accounting,  961. 

CROSS-REFERENCES. 

^'cffi^  «.  Practice. 

of  wrrA  fJr  f  '  •  r3'  p'  I;  Rob  a  te  and  contest 
estaAsI 'wills:  P"  991 ;  ^Tzara^  ^  decedIntI 

For  other  matters  of  Substantive  Law  and  FvrnFxr*         j  4  *i  ■ 

this  work  the  title  EXECUTORS  A^AD^I^A^^  *" 
720,  and  references  there  given.  ^'^^IKAIURS,  vol.  11,  p. 

o,  quaUfied  T^^^ZSy^^  is  -  appointed 

1.  See  Black's  Law  Diet.,  tit.  Foreign  Admin-      fU  SW-jt  F«n=       u  ij  t-  , 
istrator.                                          8                       Mr                     Holder,  12  Fed.  Rep.  668, 

2.  Ancillary  Administrator  Defined.  -  1  Story  Wheat  Til  si' J?^  KerrD*\  Moon'  9 
Eq.  Jur.,  §  583.                                          J  At  c  x   (           5  5:  HarPer  v-  Builer,  2  Pet. 

3.  letters  Testamentary  or  of  Administration  swa'  v91  TreC°thxrk  \  Austin'  4  Mason  <U- 
Have   No  Extraterritorial  Effect  -S  W  !2    :-  Vau«h»n      Northup,  15  Pet.  (U.  S.  1. 

Enohin  p.  Wylie,  10  H.  L  Ca     lQ    An  affirming    5    Cranch    (C.  C.)  496;    Melius  v, 

v.  Hope,  2  CI.  &  F.  84    Whvte  *   rw?  n  w  ?pSOn''  Clif  (U'  S">  I25=  Brownson  v. 

B.  507,  43  E.  C.  L  842'  Preston  „         '-i?  %  ? Pr"'  4  B'atchf-  (U'  S'>  ^5:  Wood  r.  Gold, 

CI.  &  F.  1;  Tourton  ,  Flo  ve    3  P            £1  ^\  V  5l7-:    SwatZel  *  Arnold'  J 

Atkins  .  Smith.  2  Atk.  637scitt  ^Bent  eyl  (U°°S T'^'  S°  383:  P'CqUet  *  Swan-  3  MaS°" 

*Kay  &  J.  28l,  x  Ju,  N.  S.  394,  24  L.  J.  Ch!  Alalia.  _  Jefferson  *.  Beall,  „,  Ala.  436- 

Canada.  -  Mitchell  v.  Long  1  New  Bruns  H*tc,he  V'  Be™eY-  65  Ala.  39. 

76;  Grant  v.  McDonald.  8  Grant's  Ch  <U  c  \  C            7  C°^n  *  £°nes'  14  Col°-  3". 

468;  In  re  Thorpe,  15  Grant's  CI    (U  C  W P°  H n    ""^A."'  *  ey'  3  Day  (Conn-> 

United  States*-  Taylor  i  Benhim.^How.  fzl^^'               ^                3  D*7 
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b.  Countries  Foreign  as  to  Each  Other.  —  in  a  General  sense  the  term 
"  foreign  "  is  applied  to  any  person  or  thing  belonging  to  another  nation  or 
country.  In  a  political  sense  every  country  is  called  foreign  which  is  not 
within  the  jurisdiction  of  the  same  government.1 

In  the  British  Empire,  the  kingdoms  of  England,  Scotland,  and  Ireland,  and 
the  several  British  dependencies  and  colonies  are  foreign  to  each  other  in  the 
sense  that  a  grant  of  probate  or  of  letters  of  administration  in  one  where  the 
decedent  was  domiciled,  does  not  authorize  the  executor  or  administrator  to 
act  as  such  representative  in  the  others.8 

In  the  United  states,  each  state  is  foreign  to  the  others  with  respect  to  its 
municipal  laws,  and  therefore  an  executor  or  administrator  appointed  in  one 
state  is  as  much  a  foreign  representative  as  to  the  other  states,  as  if  he  had 
received  his  appointment  in  a  country  foreign  to  the  United  States.3 


Georgia.  —  Turner  v.  Linam,  55  Ga.  253. 

Illinois.  —  Judyf.  Kelley,  n  111.  211,  50  Am. 
Dec.  455;  Walker  v.  Welker,  55  111.  App.  118. 

Indiana.  —  Lucas  v.  Tucker,  17  Ind.  41. 

Kentucky.  —  Jackson  v.  Jeffries,  I  A.  K. 
Marsh.  (Ky.)  89;  Dorsey  v.  Dorsey,  5  J.  J. 
Marsh.  (Ky.)  280,  22  Am.  Dec.  33. 

Louisiana.  —  Burbank  v.  Payne,  17  La.  Ann. 
16,  87  Am.  Dec.  513;  Mason  v.  Nutt,  19  La. 
Ann.  42;  Butler's  Succession,  30  La.  Ann.  887; 
Taylor's  Succession,  23  La.  Ann.  23;  Hender- 
son v.  Rost,  15  La.  Ann.  405:  Davis's  Succes- 
sion, 12  La.  Ann.  399;  Deshon  v.  Jennings,  5 
Martin  (La.)  568;  Morris  v.  Thames,  8  Martin 
N.  S.  (La.)  687;  Schneller  v.  Vance,  8  La.  506, 
28  Am.  Dec.  140. 

Maine.  —  Gilman  v.  Gilman,  54  Me.  453; 
Smith  v.  Guild,  34  Me.  443;  Stearns  v.  Burn- 
ham,  5  Me.  261,  17  Am.  Dec.  228. 

Maryland.  —  Glenn  v.  Smith,  2  Gill  &  J. 
(Md.)  493,  20  Am.  Dec.  452;  Barton  v.  Hig- 
gins,  41  Md.  539. 

Massachusetts.  — Welch  v.  Adams,  152  Mass. 
74;  Cutter  v.  Davenport,  1  Pick.  (Mass.)  81, 
11' Am.  Dec.  149;  Martin  v.  Gage,  147  Mass. 
204. 

Michigan.  —  Sheldon  v.  Rice,  30  Mich.  296, 
18  Am.  Rep.  136;  Gray  v.  Franks,  86  Mich. 
382. 

Mississippi.  —  Sims  v.  Hodges,  65  Miss.  211; 
Jackson  v.  Scanland,  65  Miss.  481;  Rucks  v. 
Taylor,  49  Miss.  552;  Jefferson  v.  Glover,  46 
Miss.  510;  Riley  v.  Moseley,  44  Miss.  37;  An- 
derson v.  Gregg,  44  Miss.  170;  Kilpatrick  v. 
Bush,  23  Miss.  199;  Boyd  v.  Lambeth,  24 
Miss.  433;  Winter  v.  Winter,   Walk.  (Miss.) 

211. 

Missouri.  —  McPike  v.  McPike,  ill  Mo.  216; 
Naylor  v.  Moffatt,  29  Mo.  126;  McCarty  v. 
Hall,  13  Mo.  480. 

Montana.  —  Braithwaite  v.  Harvey,  14  Mont. 
208,  43  Am.  St.  Rep.  625. 

New  Hampshire.  —  Willard  v.  Hammond,  21 
N  H.  382. 

New  Jersey.  —  Lewis  v.  Grognard,  17  N.J. 
Eq.  425. 

New  York.  —  Ulster  County  Sav.  Inst.  v. 
New  York  Fourth  Nat.  Bank,  (Supreme  Ct.) 
8  N.  Y.  Supp.  162;  Parsons  v.  Lyman,  20  N. 
Y.  103;  Stone  v.  Scripture,  4  Lans.  (N.  Y.) 
186;  Stewart  v.  O'Donnell,  2  Dem.  (N.  Y.)  17; 
Williams  v.  Storrs,  6  Johns.  Ch.  (N.  Y.)  353, 
10  Am.  Dec.  340. 

Ohio.  —  Nowler  v.  Coit,  1  Ohio  519,  13  Am. 
Dec.  640. 


South  Carolina.  —  Reynold  v.  Torrance,  2 
Brev.  (S.  Car.)  59;  Carmichal  v.  Ray,  I  Rich. 
L.  (S.  Car.)  116. 

Tennessee.  —  State  v.  Fulton,  (Tenn.  Ch.  1898) 
49  S.  W.  Rep.  297;  Swancy  v.  Scott,  9  Humph. 
(Tenn.)  327. 

Texas.  —  Moseby  v.  Burrow,  52  Tex. 
396- 

Vermont.  —  Vaughn  v.  Barret,  5  Vt.  333,  26 
Am.  Dec.  306;  Dickinson  v.  M'Craw,  4  Rand. 
(Va.)  158. 

Washington.  —  Barlow  v.  Coggan,  I  Wash. 
Ter.  257. 

West  Virginia.  —  Oney  v.  Ferguson,  41  W. 
Va.  568. 

See  also  Story  Confl.  of  Laws,  512,  513;  3 
Redf.  on  Wills  24;  2  Kent  Com.  431;  and 
infra,  this  title,  Actions;  Power  to  Sell  or 
Transfer  Property  in  Foreign  Jurisdictions; 
Collection  of  Assets. 

"  So  rigid  is  the  law  of  England  upon  this 
subject,  that  a  grant  of  administration  there 
will  not  extend  to  the  king's  dominions  out  of 
England,  not  even  to  the  sister  kingdoms  of 
Ireland  and  Scotland.  Hence  it  has  been  held 
that  an  administrator  appointed  in  the  colonies 
has  a  right  to  hold  the  assets  of  which  the  de- 
ceased died  possessed  there,  against  the  ad- 
ministrators appointed  in  England."  Swancy 
v.  Scott,  9  Humph.  (Tenn.)  331. 

No  Authority  Over  Real  Estate.  —  A  foreign 
executor  or  administrator  has  no  authority  to 
lease  real  estate  belonging  to  the  decedent, 
except  as  the  agent  of  the  heirs  and  devisees. 
Rutherford  v.  Clark,  4  Bush  (Ky.)  32;  Crockett 
v.  Allhouse,  35  Mo.  App.  404;  Potter  v.  Bas- 
sett,  35  Mo.  App.  417. 

Pledging  Assets.  —  An  ancillary  adminis- 
trator in  New  York  has  no  right  to  pledge  any 
portion  of  the  assets  of  the  estate  which  may 
come  into  his  hands.  Smith  v.  New  York 
Second  Nat.  Bank,  70  Hun  (N.  Y.)  357. 

1.  Term  "Foreign"  Denned.  —  Cherokee 
Nation  v.  Georgia,  5  Pet.  (U.  S.)  56.  See  also 
Foreign,  ante. 

2.  Gelations  of  the  Several  Parts  of  the  British 
Empire  to  Each  Other  with  Kespect  to  Probate  and 
Administration. —  Burns  v.  Cole,  Ambl.  416; 
Atkins  v.  Smith,  2  Atk.  63;  Swift  v.  Swift,  1 
B.  &  B.  326;  Le  Briton  v.  Le  Quesne,  2  C?s. 
temp.  Lee  261;  Atty.-Gen.  v.  Bouwens,  4  M. 
&  W.  193. 

3.  Representative  Appointed  in  One  State  of  the 
Union  Foreign  as  to  Others.  —  Keaton  v.  Camp- 
bell, 2  Humph.  (Tenn.)  224.    The  rule  stated 
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c  Extent  of  Doctrine  as  to  Territorial  Limitation.  —  The  doc- 
trine that  letters  testamentary  or  of  administration  have  no  operation  or  effect 
outside  the  state  or  country  in  which  they  were  granted  does  not  go  to  the 
extent  of  restricting  the  authority  of  a  domiciliary  representative  absolutely 
to  the  jurisdiction  of  the  domicil.  On  the  contrary,  the  restriction  is  con- 
fined to  cases  where  the  acts  involve  the  assertion  in  the  foreign  jurisdiction 
of  his  representative  capacity.  Thus  he  may  sue  in  a  foreign  court  on  any 
cause  of  action  accruing  in  consequence  of  his  connection  with  the  estate,  if 
it  is  one  on  which  he  might  sue  in  his  individual  right,  without  setting  up  his 
representative  character,  or  if  no  objection  is  made  by  the  defendant  to  the 
maintenance  of  the  action.1  So,  too,  he  may  collect  assets  in  a  foreign  juris- 
diction, if  payment  or  delivery  is  made  to  him  voluntarily,  so  that  resort  to 
the  local  courts  is  not  necessary.2  He  may  also  sell  and  transfer  claims  exist- 
ing in  favor  of  the  estate  against  nonresidents,  and  the  transferee  may  sue 
thereon,  if  the  law  of  the  domicil  gives  to  assignees  of  choses  in  action  the 
right  to  sue  in  their  own  names.3  And,  finally,  he  may  execute  any  power 
specially  conferred  on  him  by  the  decedent's  will,1  or  which  is  given  by  con- 
tract to  the  decedent  and  his  personal  representatives. ,% 

Assent  to  a  Legacy  may  be  given  by  an  executor,  which  will  operate  on  the 
property  bequeathed  in  another  state,  so  as  to  give  the  legatee  the  right  to 
sue  for  it  in  that  state.6 

Unauthorized  Grant  Cured  by  a  Subsequent  Ancillary  Grant.  —  If  a  foreign  administra- 
tor assumes  to  do  that  which  his  foreign  letters  do  not  authorize,  and  after- 
wards takes  out  ancillary  letters,  such  letters  relate  back  and  validate  the 
unauthorized  act.7 


in  the  text  is  rec  ognized  by  :ill  the  A mcrhan 
authorities  cited  in  this  article. 

1.  Right  of  Foreign  Representative  to  Sue  in 
Domestic  Courts.  —  See  infra,  this  title,  Actions 
by  Foreign  Exectttors  and  Administrators —  (3) 
Wah'rr  of  Objections  to  Disability ',  and  (4)  Ac- 
tions Not  in  Representative  Capacity. 

2.  Collection  of  Foreign  Assets.  —  See  infra, 
this  title,  Collection  of  Assets. 

3.  Transfer  of  Foreign  Choses  in  Action.  —  See 
infra,  this  title,  Power  to  Sell  or  Transfer 
Property  in  Foreign  Jurisdictions. 

4.  Testamentary  Powers  —  Execution  in  Foreign 
Country.  —  Where  trusts  are  created  by  a  will 
to  be  executed  by  the  executors  as  trustees, 
the  executors  will  be  allowed  to  control  the 
trust  fund  though  it  is  in  a  state  other  than 
that  of  the  testator's  domicil,  and  his  power 
in  respect  to  such  fund  is  not  affected  by  the 
fact  that  an  ancillary  administrator  has  been 
appointed  in  the  state  where  the  fund  is. 
Bonilla  v.  Mestre,  34  Hun  (N.  Y.)  551.  See 
also  Ewing  v.  Ewing,  L.  R.  9  App.  34;  Pulliam 
v.  Pulliam,  10  Fed.  Rep.  23.  And  see  infra, 
this  title,  Power  to  Sell  or  Transfer  Property  in 
Foreign  Jurisdictions  — Power  of  Sale  Given  by 
Will'. 

5.  Powers  Resting  in  Contract.  —  Where  a 
mortgage  of  lands  given  to  secure  a  debt  due 
to  the  mortgagee,  residing  in  another  state, 
contains  a  power  to  the  mortgagee,  his  ex- 
ecutors, administrators,  or  assigns,  in  case  of 
default  of  payment,  to  sell  and  convey  the 
premises,  it  is  a  special  power  given  by  the 
mortgagor,  and  may  be  lawfully  executed  in 
the  state  where  the  land  lies,  by  the  executor 
or  administrator  of  the  mortgagee,  appointed 
by  the  court  of  probate  of  another  state  where 
the  mortgagee  died.    The  power,  and  the  cx- 
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ercise  of  it,  is  a  matter  of  private  contract  be- 
tween the  parties,  and  not  of  jurisdiction. 
Doolittle  v.  Lewis,  7  Johns.  Ch.  (N.  Y.)  45,  11 
Am.  Dec.  389;  Averill  v.  Taylor,  5  How.  Pr. 
(N.  Y.  Supreme  Ct.)  476;  Thurber  v.  Carpen- 
ter, 18  R.  I.  782;  Hayes  v.  Frey,  54  Wis.  503. 
Compare  In  re  Thorpe,  15  Grant's  Ch.  (U.  C.) 
76. 

The  Alabama  Statute  which  authorizes  a 
power  of  sale  in  a  mortgage  to  be  executed  by 
"  the  personal  representative  of  any  person 
who,  by  assignment  or  otherwise,  becomes 
entitled  to  the  secured  debt,"  is  held  to  apply 
only  to  domestic  administrators,  and  to  foreign 
domiciliary  administrators  who  have  had  their 
letters  recorded  in  Alabama  and  given  bond; 
and  a  sale  by  a  foreign  administrator  who  has 
not  complied  with  these  statutory  require- 
ments is  not  merely  voidable,  but  absolutely 
void.  Sloan  v.  Frothingham,  65  Ala.  593,  7a 
Ala.  589. 

G.  Assent  to  Legacy  by  Foreign  Executor.  — 

Hamilton  v.  Cooper,  Walk.  (Miss.)  542,  12  Am. 
Dec.  588. 

7.  Rule  that  Ancillary  Letters  Relate  Back.  — 

In  Vroom  v.  Van  Home,  10  Paige  (N.  Y)  549, 
42  Am.  Dec.  94,  a  foreign  administratrix  com- 
promised and  released  a  mortgage  of  lands 
situated  in  New  York,  and  afterwards  took  out 
ancillary  letters  there.  It  was  held  that  the 
letters  related  back  and  legalized  the  release, 
and  that  the  administratrix  could  not  maintain 
a  bill  to  set  it  aside  for  want  of  power  to  make 
it.  Rattoon  v.  Overacker,  8  Johns.  (N.  Y.) 
126. 

As  to  the  general  doctrine  that  letters  testa- 
mentary and  of  administration  relate  back,  see 
the  title  Executors  and  Administrators,  vol. 
11,  pp.  907,  90S. 
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2  Statutory  Modification  of  Common-law  Rule.  -  The  modern  legislative 
2.  Statutory  ™™r    ,    .   f     .      cxecutors  and  administrators  to  equal 

riMSd^owe  s  wtth  thot  appointed  by  the  domestic  courts..  In  England 
Ms  provided  t  at,  when  there  Iras  been  a  grant  of  probate  in  one  of  the 
Li nirdoms  of  England,  Scotland,  or  Ireland,  where  the  decedent  had  his 
ffitAe  tK  his  death,  a  copy  thereof  may  be  deposited  with  the 
Sr  of  the  court  of  probate  of  the  other  countries  and  stamped  With  the 
?g  5  tW  court  and  that  when  so  sealed  it  shall  have  the  same  operation  as 
U^A^^^ty^itco^    Provision  is  also  made  for  the  recogni- 
tionin the  United  Kingdom  of  probates  and  letters  of  administration  granted 
01    J  o    the  British  possessions,  the  legislature  of  which  shall  have  made 
Ldeauate ^provision  for  recognizing  therein  probates  and  letters  of  administra- 
^SSlSdtaSe  United  Kingdom.*  .In  the  United 

nition  of  foreign  executors  and  administrators  is  very  common  In  early 
colS  a  times  there  was  reciprocal  legislation  of  this  character  between  some 
of  the  American  colonics,  and  numerous  statutes  on  the  subject  have  been 
mssed  in cent  times.  Some  of  these  statutes  are  more  comprehensive  in 
thdr  terms Tan the  English  statutes  on  the  subject,  and  include  executors 
and iaSiS  appointed  in  foreign  countries  as  well  as  those  appointed 

"  PBXNCIPAL  AND  ANCILLARY  ABMINISTBATION,  - 

Where  Afferent  administrations  are  granted  in  different  states  or  countries 
that  s  deemed  the  principal  administration  which  is  granted  in  the  domic  1 of 
t he  decedSt  and  any  other  administration  which  is  granted  in  any  other 
ate ^o  country^  treated  as  ancillary  merely  ;  *  but  the  ancillary  administra- 


1  Statutory  Rule  in  United  Kingdom  —  Sealing 
in  One  Country  Grants  Made  in  Another.  —  Hood 
v.  Barrington,  L.  R.  6  Eq  218;  In  Goods  of 
Wingate,  2  Sw.  &  Tr.  625,  8  Jur.  N  S.  142;  In 
Goods  of  Potts.  6  jur.  N.  S.  486,  8  W.  R.  454. 
2  L  T  N  S  255;  Gumming  v.  eraser,  28 
3ea"v.  614;'  In  Goods  of  Ryde.  39  L.  J.  P.  49, 
L  R  2  P  &  D.  86,  18  W.  R.  902,  23  L.  I.N. 
S'i66-  20&21  Vict.,c.  76;  21&22  Vict.,  c.  56, 
&12-  22  Vict.,  c.  30;  22  &  23  Vict.,  c  31.  35- 
1  2  Colonial  Probates  and  Letters  of  Administra- 
tion Eecognized  in  United  Kingdom. —  Stat.  55 
Vict  c  6  (Colonial  Probates  Act).  Colonial 
letters  of  administration  will  entitle  an  admin- 
istrator to  sue  in  England,  in  respect  of  stock 
standing  in  the  names  of  trustees,  where  the 
intestate  had  an  interest  in  the  stock.  M'Mahon 
v.  Rawlings,  16  Sim.  429-  c 

3  Statutory  Provisions  in  United  States.  —  see 
infra,  this  title,  Actions;  and  see  generally  the 
various  local  codes  and  statutes  in  the  United 
States 

4  Administration  Granted  in  Jurisdiction  Other 
than  Domicil  Is  Ancillary  —  England.  —  Thorn- 
ton v.  Curling,  8  Sim.  310;  Aspinwall  v.  The 
Queen's  Proctor,  2  Curt.  Ecc.  241. 

United  States.  —  Borer  v.  Chapman,  119  U. 
S  ^87 

'Alabama.  —  Goodman  v.  Winter,  64  Ala.  410, 
38  Am.  Rep.  i3;  Fretwell  v.  McLemore,  52 
Ala.  124;  Childress  v.  Bennett,  10  Ala.  75*.  44 
Am.  Dec.  503. 

Arkansas.  —  Shegogg  v.  Perkins,  34  Ark. 
117-  Clark  v.  Holt,  16  Ark.  257. 

Colorado.  —  Corrigan  v.  Jones,  14  Colo.  311. 

Connecticut.  —  Lawrence  v.  Kittendge,  21 
Conn.  577,  56  Am.  Dec.  385;  Perkins  v.  Stone, 
18  Conn.  270. 

Illinois.  —  Young  v.  Wittenmyre,  123  111. 
303;  Shephard  v.  Rhodes,  60  111.  301. 


jowa.  —  In  re  Gable,  79  Iowa  178. 
Kansas.  —  Moore  v.  Jordan,  36  Kan.  271,  59 
Am.  Rep.  550.  o  T- 

Kentucky.  —  Fletcher  v.  Sanders,  7  Dana 
(Ky.)  345,  32  Am.  Dec.  96;  Adams  v.  Adams, 
11  B.  Mon.  (Ky.)  77-  .,  , 

Maryland.  —  Wright  v.  Gilbert,  51  Md.  146; 
Williams  v.  Williams,  5  Md.  467. 

Massachusetts.  —  Fay    v.    Haven,    3  Met. 
(Mass  )  109;  Stevens  v.  Gaylord,  11  Mass.  256: 
Dawes  v.  Boylston,  9  Mass.  337,  6  Am.  Dec  72. 
Missouri.  —  Spraddling  v.  Pipkin,  15  Mo. 

I  I  8 

Nebraska.  —  Creighton  v.  Murphy,  8  Neb. 

34<IVe7u  Hampshire.  —  Clark  v.  Clement,  33  N. 

H'New  York.  —  Churchill  v.  Prescott,  3  Bradf. 
(N  Y)233.  Under  the  yV«rw  York  Code  of  Civil 
Procedure,  ancillary  letters  can  issue  only  on  an 
allegation  of  an  indebtedness  to  persons  with- 
in  the  state.  If  such  indebtedness  does  not 
exist,  the  letters  issued  are  deemed  to  be  orig- 
inal. Hendrickson  v.  Ladd,  2  Dcm.  (N.  Y.) 
402;  Winnington's  Estate,  I  Civ.  Pro.  Rep.  (N. 
Y.  Surrogate  Ct.)  267. 

Ohio.  —  Pedan  v.  Robb,  8  Ohio  227. 

Pennsylvania.  —  Stokely's     Estate,    19  Pa. 

South  Carolina.  —  Jones  v.  Jones  39  S-  ^ar. 
247:  Tucker  v.Condv,  10  Rich.  Eq  (S.  Car.)  12; 
Collins  v.  Bankhead,  I  Strobh.  L.  (S.  Car.)  25. 
Texas.  —  Green  v.  Rugely,  23  Tex.  539. 
Wisconsin.  —  Price  v.  Mace,  47  Wis.  23. 
See  also  Story  Conn,  of  Laws,  §  518. 
"  When  a  person  dies  intestate,  owning  per- 
sonal property  in  the  country  of  bis  domicil  as 
well  as  in  a  foreign  country  administration  is 
had  in  both  countries.    The  administration 
taken  out  in  the  country  in  which  intestate  re- 
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Privity  between 

Dinerent  Administration! 

tton,  though  subordinate  in  a  sense  to  that  of  the  domicil,  is  not  dependent 

in  a  proper  seni  LifLry  to  the  Xr  \  caLe  the  SSSiftoSSP^  * 
denve  the.r  title  from  the  will  and  no,  from  the  leUerfi   u  d  D'  hem  »  a'M 

In  Mississippi,  the  distinction  between  ancillary  and  nrin,;li 10  Inern-  . 
is  abolished  by  a  statute  which  orovidef  S  t     PrlnciPal  administrations 
the  state  shall  be  distributed  afterpayment  of  J,^"™^-  S  pr°perty  in 
sissippi  statute  of  distributions  3      ^  ^  accordlng  to  the  Mis- 

IV.  Privity  between  Different  Administrat™*^     ™     .  „ 

of  Administration  Have  Been  Granted  there  i i  no  n^Sttv  J  f~  ^  Ancjllary  ^"ers 

Representatives  —  United     States.  —  Stacy  7/ 

rtSSSV.SS'if17-  s-)44:  McLean  - 

Alabama.  —  Hatchett  ».  Berney,  65  Ala  30 

-Turner        Riser,  54  Ark.  «j 
Dent  ».  Ashley,  Hempst.  (U.  S  )  54 

Illinois.—  Smith        Goodrich,   167  111.  46- 
McGarvey  v.  Darnall,  134  111.  367,  affirming  £ 

111.  App.  226;  Rosenthal  ».  Renick  44  111 
202.                                                      w  • 

Indiana.  —  Slauterw.  Chenowith,  7  Ind  211 

—  Creswell  v.  Slack,  68  Iowa  no 
Massachusetts.  —  Pond  7/.  Makepeace,  2  Met 
Mass.)  ri4;  Ela  v.  Edwards,  13  Allen  (Mass.) 
48,  90  Am.  Dec.  174;  Low  v.  Bartlett,  8  Allen 
(Mass.)  259;  Merrill  v.  New  England  Mut  L 
Ins  Co.,  103  Mass.  245,  4  Am.  Rep.  548     '  ' 
Montana.  —  Braithwaite  v.  Harvey,  14  Mont 
208.  43  Am.  St.  Rep.  625. 

Nebraska.  —  Creighton  v.  Murphy,  8  Neb 
349- 

New  Hampshire.  — Goote\\  v.  Marshall,  14 
j    H-  561;  Jaylor  ».  Barron,  35  N.  H.  484- 
Leonard  p.  Putnam,  51  N.  H.  249,   12  Am 
Rep.  106. 

Pennsylvania.  —  Brodie  v.  Bickley,  2  Rawle 
(Pa.)  431. 

Carolina.  —  King  p.  Clarke,  2  Hill  Eq. 
(S.  Car.)  611;  Graveley  7..  Graveley,  25  S 
Car.  1. 

Tennessee.  —  Keaton  7/.  Campbell,  2  Humph. 
(Tenn.)  224.  ^ 

7Vjt<w.  —  Cherry  7/.  Speight,  28   Tex.  503- 
Jones  7/.  Jones,  15  Tex.  463,  65  Am.  Dec.  174.' 
Wisconsin.  —  Price  v.  Mace,  47  Wis.  23 
Compare  Goodall  v.  Marshall,  11  N  H  S8  35 
Am  Dec.  472.  14  N.  H.  161 ;  Taylor?'.  Barron 
30  N.  H.  78.  64  Am.  Dec.  281. 

5.  The  Allowance  of  a  Claim  Against  a  Foreign 
Administrator  creates  no  liability  against  a  do- 
mestic administrator.  Smith  v.  Goodrich  167 
111.  46;  Creswell  v.  Slack,  68  Iowa  no-  Ela  v 
Edwards,  13  Allen  (Mass.)  48,  90  Am  Dec 
174. 

Judgment  Against  Administrator  in  One  Juris- 
diction Not  Evidence  Against  Administrator  in 
Another  Jurisdiction  —  United  States.  —  Mc- 
Lean v.  Meek,  18  How.  (U.  S.)  16. 

Illinois.  —  McGarvey  v.  Darnall,  134  111.  367, 
affirming  32  111.  App.  226. 

Indiana.  —  Slauter  v.  Chenowith.  7  Ind.  211.. 
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sided  is  called  the  domiciliary  or  principal 
administration.  It  is  the  duty  of  such  an  ad- 
ministrator to  collect  the  assets  of  the  estate 
pay  the  debts  if  any  are  due,  and  distribute 
the  remainder  among  the  distributees  of  the 
intestate.  The  administration  in  the  foreign 
country  is  called  auxiliary  or  ancillary,  and 
the  duty  of  such  an  administrator  is  to  collect 
the  assets  of  the  estate,  and  pay  the  debts  due 
by  intestate,  especially  debts  due  to  citizens  of 
that  country.  Each  country  claims  and  exer- 
cises the  right  to  see  that  debts  due  to  its  citi- 
zens are  paid  before  the  as;sets  of  the  estate 
are  taken  out  of  its  jurisdiction.  After  the 
debts  are  satisfied,  the  ancillary  administrator 
under  the  law  of  nations,  resting  upon  comity 
and  broad  principles  of  justice,  may  transmit 
the  residuum  to  the  administrator  of  the  domi- 
cil, to  be  there  disposed  of  according  to  the 
law  of  the  domicil."  Jones  v.  Jones,  39  S. 
Car.  247.  J        >  jv  • 

1.  An  Ancillary  Administration  Is  Subordinate 

in  a  certain  sense,  to  the  more  general  admin- 
istration in  the  place  of  the  decedent's  domicil 
I  he  terrn  "  ancillary  "  denotes  this  relation. 
Coley  s  Estate,  14  Abb.  Pr.  (N.  Y.  Surrogate 
Ct.)  461.  B 

Ancillary  Administration  Not  Dependent  on  Ad- 
ministration of  Domicil.— Fretwell  v.  McLemore 
52  Ala.  124;  Fellows  v.  Lewis,  65  Ala.  343.  30 
Am.  Rep.  1;  Graveley  v.  Graveley,  25  S.  Car 
1;  Keaton  v.  Campbell.  2  Humph.  (Tenn.)  224.' 

In  Tennessee,  local  administrations  granted 
on  the  estates  of  nonresidents  stand  on  the 
same  footing  as  other  administrations.  There 
is  no  statutory  provision  for  ancillary  admin- 
istration as  a  distinct  species.  Carr  v  Lowe 
7  Heisk.  (Tenn.)  84. 

Each  Administration  May  Be  Considered  as  a 
Principal  One  with  reference  to  the  limits  of 
the  representative's  exclusive  authority  and 
eacn  might,  under  circumstances,  justly  be 
deemed  an  auxiliary  administration.  Harvey 
v.  Richards,  1  Mason  (U.  S.)  415. 
TV*  Di^ent  Persons  Appointed  Executors  in 
Different  States  —  Neither  Ancillary  to  Other  — 
Sherman  v.  Page,  85  N  Y.  123. 

3.  Ancillary  Administration  Abolished  in  Mis- 
sissippi-  Partee  v.  Kortrecht,  54  Miss.  66; 
Carroll  v.  McPike,  53  Miss.  569. 

4.  No  Privity  between  Ancillary  and  Domiciliary 

Q20 


Appointment  of 


AND  A  DM IN IS  TRA  TORS.       Ancillary  Representatives. 


istrator  in  both  jurisdictions  ; 1  but  where  the  litigation  relates  to  the  succession 
of  movable  property,  a  decree  against  the  domiciliary  administrator  rendered  by 
a  court  of  the  domicil  is  conclusive  on  an  ancillary  administrator  appointed 
elsewhere,  in  respect  to  the  rights  adjudicated  in  the  suit,  if  it  was  in  due 
form  and  between  proper  parties.2 

Executors  in  Different  States,  however,  are,  as  regards  the  creditors  of  the  testa- 
tor, in  privity  with  each  other,  bearing  to  the  creditors  the  same  responsibili- 
ties as  if  there  were  only  one  executor.3 

And  an  Administrator  with  the  Will  Annexed  is,  it  is  said,  in  legal  contemplation, 
the  executor  of  the  will,  so  that  there  is  the  same  privity  between  the  execu- 
tor of  a  will  and  an  administrator  with  the  will  annexed  in  another  jurisdiction, 
as  exists  between  executors  of  the  same  will  in  different  jurisdictions,  and  a 
judgment  against  the  executor  is  enforceable  against  the  administrator  with 
the  will  annexed.4 

V.  Appointment  of  Ancillary  Representatives  —  1.  When  Appointment 
Is  Necessary  or  Proper.  —  Whenever  a  decedent  leaves  personal  property  in  a 
state  or  country  other  than  that  in  which  he  was  domiciled,  the  court  of  pro- 
bate there  has  jurisdiction  to  appoint  a  personal  representative,  without 
regard  to  any  domiciliary  appointment  that  may  have  been  made ; 5  and  such 


Massachusetts.  —  Low  v.  Bartlett,  8  Allen 
(Mass.)  259. 

Montana.  —  Braithwaite  v.  Harvey,  14  Mont. 
208,  43  Am.  St.  Rep.  625. 
Pennsylvania.  —  Brodie  v.  Bickley,  2  Rawle 

(Pi-)  431- 

Texas.  —  Jones  v.  Jones,  15  Tex.  463,  65 
Am.  Dec.  174;  Cherry  v.  Speight,  28  Tex.  503; 
Carrigan  v.  Semple,  72  Tex.  306. 

Wisconsin.  —  Price  v.  Mace,  47  Wis.  23. 

See  also  Freem.  on  Judg.,  §  163;  Story  Confl. 
Laws,  §  522;  and  the  title  Judgments  in  this 
work. 

A  Distinction  has  been  made  between  judg- 
ments recovered  against  ancillary  administra- 
tors on  claims  filed  after  the  death  of  the 
decedent,  and  judgments  recovered  in  actions 
pending  against  the  decedent  at  the  time  of 
his  death.  Thus,  where  the  same  person  was 
appointed  administrator  at  the  domicil  of  the 
decedent,  and  afterwards  in  another  state  in 
which  an  action  against  the  decedent  was  at 
issue  and  pending  at  the  time  of  his  death,  it 
was  held  that,  inasmuch  as  the  court  had  ac- 
quired jurisdiction  of  the  subject-matter  of  the 
suit,  and  had  authority  to  revive  the  action 
against  the  administrator  of  the  defendant  and 
to  hear  and  determine  the  rights  of  the  parties, 
such  judgment  was  conclusive  as  to  the  mat- 
ters in  issue,  and  that  to  require  the  plaintiff, 
who  had  established  his  claim  after  tedious 
and  expensive  litigation  in  the  ancillary  juris- 
diction, to  go  through  the  same  process  in  the 
domiciliary  jurisdiction  would  impose  a  burden 
on  him  not  required  by  law.  Creighton  v. 
Murphy,  8  Neb.  349.  But  see  Jones  v.  Jones, 
15  Tex.  463,  65  Am.  Dec.  174.  This  case  was 
an  action  brought  in  Texas,  where  the  de- 
cedent was  domiciled  at  the  time  of  his  death, 
against  his  heirs,  on  a  judgment  rendered  in 
Missouri,  in  an  action  in  which  the  decedent 
had  been  personally  served  with  summons  and 
which  was  revived  after  his  death  against  an 
ancillary  administrator  appointed  in  that  state. 
It  was  held  that  such  judgment  furnished  no 
right  of  action  against  the  administrator  or  the 
heirs  in  Texas,  so  far  as  would  affect  the  prop- 
erty which  was  not  assets  in  Missouri.  The 


court  said:  "  It  is  not  perceived  that  it  makes 
any  difference  that  service  was  obtained  upon 
the  intestate  in  his  lifetime,  inasmuch  as  the 
suit  was  not  prosecuted  to  judgment  against 
him,  but  the  judgment  was  recovered  after 
his  death,  against  an  ancillary  administrator 
appointed  in  that  state,  who  represented  the 
intestate  only  as  to  the  assets  within  the  juris- 
diction where  the  appointment  was  conferred. 
The  effect  of  the  personal  service  upon  the  in- 
testate died  with  the  person,  and  the  judgment- 
recovered  against  the  administrator  had  no 
other  or  greater  effect  than  if  it  had  been  re- 
covered in  a  suit  originally  instituted  against 
him." 

1.  If  the  Same  Person  Is  Both  the  Ancillary  and 
the  Domiciliary  Administrator  it  is  held  that  the 
rule  that  the  allowance  of  a  claim  or  a  judgment 
in  one  jurisdiction  is  not  binding  in  the  other 
does  not  apply,  because  the  reasons,  if  any, 
for  the  application  of  the  rule,  are  purely  tech- 
nical. Lomas  v.  Hilliard,  60  N.  H.  148,  quali- 
fying Taylor  v.  Barron,  35  N.  H.  484.  See 
also  Story  Confl.  of  Laws,  §  522,  in  which  the 
learned  author,  after  stating  the  rule  that  there 
is  no  privity  between  administrators  in  different 
states,  says  that  "  it  might  be  different  if  the 
same  person  were  administrator  in  both  states." 
But  see  State  v.  Fulion.  (T?nn.  Ch.  189S) 
49  S.  W.  Rep.  297,  holding  that  where  a  judg- 
ment for  a  devastavit  has  been  recovered 
against  an  administrator  in  one  state,  the- 
judgment  creditor  cannot  proceed  against  him 
on  it  in  another  state  in  which  he  also  took 
out  letters. 

2.  Decree  of  Domiciliary  Court  as  to  Succession 
of  Personalty.  —  Suarez  v.  New  York,  2  Sandf. 
Ch.  (N.  Y.)  173. 

3.  Privity  between  Executors  in  Different 
States. —  Hill  v.  Tucker,  13  How.  (U.  S.)  458; 
Goodall  v.  Tucker,  13  How.  (U.  S.)  469; 
Creighton  v.  Murphy,  8  Neb.  349.  See  also 
Sherman  v.  Page,  85  N.  Y.  123. 

4.  Privity  Between  Executor  and  Administrator 
C.  T.  A.  in  Different  Jurisdictions.  —  Garland  v. 
Garland,  84  Va.  181. 

5.  Jurisdiction  to  Grant  Ancillary  Letters  — 
Existence  of  Local  Assets  —  England.  —  Evans 
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appointment  is  generally  necessary  in  order  that  the  local  assets  may  be  col 
lected  for  purposes  of  administration.1  unless  voluntary  payment  or  delivery 
is  made  to  the  domiciliary  representative.2    This  necessity  results  from  the 
well-established  rule  that  letters  testamentary  or  of  administration  have  no 
•operation  beyond  the  jurisdiction  of  the  court  granting  them,3  and  that  an 


v.  Burrell,  28  L.  J.  P.  82;  In  Goods  of  Fittock, 
9  Jur.  N.  S.  311,  32  L.  J.  P.  157;  In  Goods  of 
Butson,  9  Ir.  L.  Rep.  21.  See  also  Logan  v. 
Fairlie.  2  Sim.  &  S.  284;  Tyler  v.  Bell,  2  Myl. 
*  &  C.  89;  Atty.-Gen.  v.  Cockerell,  1  Price  165; 
Atty.-Gen.  v.  Beatson,  7  Price  560. 

United  States.  —  Wilkins  v.  Ellett,  108  U  S 
256. 

Alabama.  —  Equitable  L.  Assur.  Soc.  v. 
Vogel,  76  Ala.  441,  52  Am.  Rep.  344;  Miller 
v.  Jones,  26  Ala.  247;  Broughton  v.  Bradley, 
34  Ala.  694,  73  Am.  Dec.  474;  Watson  v.  Col- 
lins, 37  Ala.  587. 

Florida.  —  Blewitt  v.  Nicholson,  2  Fla.  200; 
Epping  v.  Robinson,  21  Fla.  36. 

Georgia. — Sprayberry  v.  Culberson,  32  Ga 
299. 

Illinois.  —  Bowles  v.  Rouse,  8  111.  409;  Chan- 
nel v.  Capen,  46  111.  App.  234,  affirmed  sub. 
nom.  Cooper  v.  Beers,  143  111.  25. 

Indiana. — Jefferson ville  R.  Co.  v.  Swayne, 
26  Ind.  477;  McCord  v.  Thompson,  92  Ind.  565! 

Iowa.  —  Christy  v.  Vest,  36  Iowa  285;  Mur- 
phy v.  Creighton,  45  Iowa  179. 

Kentucky.  —  Embry  v.  Millar,  1  A.  K. 
Marsh.  (Ky.)  303,  10  Am.  Dec.  732;  Henderson 
v.  Clarke,  4  Litt.  (Ky.)  277;  Thumbs.  Gresham. 
2  Mete.  (Ky.)  306;  Rutherford  v.  Clark,  4  Bush 
(Ky.)  27;  Hyatt  v.  James,  8  Bush  (Ky.)  9; 
Drake y.  Vaughan,  6  J.  J.  Marsh.  (Ky.)  146. 

Louisiana.  —  Burbank  v.  Payne,  17  La.  Ann. 
15,  87  Am.  Dec.  513;   Atkinson  v.  Rogers,  14 
La.  Ann.  643;   De  Roflignac's  Succession,  21 
La.  Ann.  365 ;  Linton's  Succession,  27  La.  Ann 
J52. 

Maryland.  —  Grimes  v.  Talbert,  14  Md.  169- 
Corrie's  Case,  2  Bland  (Md.)  488. 

Massachusetts.  —  Crosby  v.  Leavitt,  4  Allen 
(Mass.)  410;  Stevens  v.  Gaylord,  11  Mass.  260. 

Missouri.  —  Bartlett  v.  Hyde,  3  Mo.  490: 
Spraddling  v.  Pipkin,  15  Mo.  118;  Wood  v. 
Matthews,  73  Mo.  477. 

Nebraska.  —  Moore  v.  Moore,  33  Neb.  509; 
Spencer  v.  Wolfe,  49  Neb.  8. 

New  Hampshire.  —  Clark  v.  Clement,  33  N. 
H.  564;  Stearns  v.-  Wright,  51  N.  H.  600. 

Ne-cu  Jersey.  —  Banta  v.  Moore,  15  N.  J.  Eq. 
97;  Pratt  v.  Douglas,  38  N.  J.  Eq.  516. 

New  York.  —  Slatter  v.  Carroll,  2  Sandf.  Ch. 
(N.  Y.)  573;  Goodrich  v.  Pendleton,  4  Johns. 
Ch.  (N.  Y.)  549;  Matter  of  Schoonmaker,  18  N. 
Y.  Wkly.  Dig.  410. 

North  Carolina.  —  Shields  v.  Union  Cent.  L. 
Ins.  Co.,  rig  N.  Car.  380;  Smith  v.  Munroe,  I 
Ired.  L.  (23  N.  Car.)  345;  Hyman  v.  Gaskins, 
5  Ired.  L.  (27  N.  Car.)  267. 

Vermont.  —  Churchill  v.  Boyden,  17  Vt.  319. 
As  to  What  Constitutes  Assets  for  the  purpose 
of  founding  administraiion,  see  the  title  Ex- 
ecutors anij  Administrators,  vol.  ri,  p.  762. 

A  Claim  Against  a  Resident  of  the  County  in 
which  the  application  is  made  is  sufficient  to 
support  a  grant  of  ancillary  letters,  even 
though  it  should  subsequently  be  shown  that 
such  claim  was  invalid  and  incapable  of  en- 
forcement. Sullivan  v.  Fosdick,  10  Hun  (N. 
Y.)  173. 
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Special  Deposit  Made  by  Decedent.  —  In  Shake- 
speare v.  Fidelity  Ins.,  etc.,  Co.,  97  Pa.  Si.  173. 
it  was  held  that  government  bonds  deposited 
with  a  safe-deposit  company  in  Pennsylvania 
by  a  citizen  of  another  state,  on  a  special  cer- 
tificate of  deposit  which  was  transferable  by- 
indorsement  and  on  the  surrenderof  which  the 
bonds  were  to  be  returned  to  the  deposiior,  did 
not  constitute  assets  of  the  depositor's  estate 
in  Pennsylvania. 

Application  by  Nonresident  Creditors.  —  If 
there  are  no  domestic  creditors  in  a  stale 
where  a  nonresident  decedent  left  personal 
property,  ancillary  administration  on  his  estate 
will  not  be  granted  on  the  application  of  a  for- 
eign creditor,  if  no  reason  appears  why  he 
cannot  collect  his  debt  at  the  decedent's  domi- 
cil.    Putnam  v.  Pitney,  45  Minn.  242. 

Proof  of  Nonresidence  of  Decedent.  —  Under  the 
New  York  Code,  before  ancillary  letters  testa- 
mentary are  granted,  the  court  must  be  satis- 
fied that  the  testator  resided  without  the  state 
at  the  time  of  his  death,  and  where  that  fact  is 
in  controversy  it  cannot  be  determined  on  affi- 
davits. Gavin's  Estate,  15  Civ.  Pro.  Rep.  (N. 
Y.  Surrogate  Ct.)  390. 

If  There  Are  No  Local  Assets,  the  court  has  no 
jurisdiction  to  grant  letters  of  administration 
on  the  estate  of  a  nonresident  decedent.  In 
Goods  of  Tucker,  3  Sw.  &  Tr.  585;  Evans* 
Burrell,  28  L.  J.  P.  82;  In  Goods  of  Fittock. 
32  L.  J.  P.  157;  Evans  v.  Schoonmaker,  2 
Dem.  (N.  Y.)  249. 

An  Intention  that  the  Executor  Should  Prove 
the  Will  in  Another  State  in  which  the  tesiaior 
left  assets,  is  precluded  by  the  appointment  of 
another  person  as  executor  in  respect  to  the 
assets  in  such  other  state,  though  the  monev 
in  the  hands  of  the  domiciliary  executor  was 
not  sufficient  to  pay  the  pecuniary  legacies. 
Mordecai  v.  Boylan,  6  Jones  Eq.  (59  N.  Car  ) 
365- 

1.  Necessity  of  Ancillary  Appointment  —  Collec- 
tion of  Local  Assets.  —  Picquet  v.  Swan,  3  Mason 
(U.  S.)  469:  Gayle  v.  Blackburn,  1  Slew.  (Ah.) 
429;  Miller  v.  Jones,  26  Ala.  247;  Bishop  1 
Lalouette,  67  Ala.  197;  Atkinson  v.  Rogers.  14 
La.  Ann.  643;  Burbank  v.  Payne,  17  La.  Ann. 
15,  87  Am.  Dec.  513;  Thomas's  Succession,  35 
La.  Ann.  19;  Becraft  v.  Lewis,  41  Mo.  App. 
546;  State  v.  Moore,  18  Mo.  App.  406;  Green 
v.  Rugely,  23  Tex.  539. 

In  Blackwood  v.  Reg.,  L.  R.  8  App.  5:.  tl 
was  held  by  the  Privy  Council  that  although 
the  law  of  the  testator's  domicil  governs  the 
foreign  personal  assets  of  his  estate  for  the 
purpose  of  succession  and  enjoyment,  yet 
those  assets  are,  for  the  purpose  of  legal  rep- 
resentation, of  collection  and  administraiion, 
as  distinguished  from  distribution  among  the 
successors,  governed  by  the  law  of  their 
own  locality  and  not  by  that  of  the  testator's 
domicil. 

2.  Power  to   Collect  Foreign  Assets  Without 

Suit.  —  See  infra,  this  title,  Collection  </ Assttt. 

3.  See  supra,  this  title,  Territorial  Limitation 
of  A  uthority  of  Representative. 
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executor  or  administrator  is  incompetent  to  sue  in  any  other  jurisdiction 
.ml he  is  made  competent  by  local  statutes. 

The  Chief  olct  of  a  grant  of  ancillary  letters  is  the  protection  of  local  credit- 
^n^  f  there  are  no  local  creditors  it  is  held,  in  New  York,  that  a  grant 
rkdminiiltionoan  the  estate  situate  there  of  a  nonresident  decedent  must 
up  Hepmed  original  and  not  ancillary.3  , 
be  t  nTlgh'knciU.ry  L,„„,  A«  Not  »«,«„,,  strictly  ^^A^Tcdas  e ts 
•  A~m\r\\\»rv  representative  has  it  in  his  power  to  collect  the  local  assets 
wfthout  s'uC  S  ™  fzed  by  local  statutes  to  sue  in  the  state  the  grant 
may  nevertheless  be  made,'  and  under  such  circumstances  the  matter  rests  ,n 
the  discretion  of  the  local  courts."'  .  . 

If  Property  Is  Brought  After  the  Owner's  Death  into  a  State  of  which  he  was  not  a  resi- 
dentit is  generally  held  that  ancillary  administration  may  be  granted  there 
though  he  did  not  own  any  property  in  such  state  at  the  time  of  his  death 
but  the  circumstances  or  purposes  under  or  for  which  the  property  was  brought 
anto  the  state  are  more  or  less  influential,  and  sometimes  furnish  grounds  for 
refusing  to  erant  administration  on  such  property. 

Where  a  Nonresident  Decedent  Left  Only  Eeal  Property  in  the  state,  ancillary  admims- 

 -J...  j  a 


1  Incapacity  to  Sue  at  Common  Law.  —  As  to 

the  common-law  rule  respecting  the  incapacity 
of  executors  and  administrators  to  sue  out  ol 
the  jurisdiction  of  their  appointment  and  the 
statutory  modification  thereof,  see  infra,  this 

"^Protection  of  Local  Creditors  Held  the  Chief 
Object  of  Ancillary  Letters.—  Moyer  v.  Weil,  i 
Dem.  (N.  Y.)  71.  See  also  McCully  v.  Cooper, 
114  Cal.  258.  . 

3  Existence  of  Local  Creditors  Essential  to  An- 
cillary Administration.  —  Winnington's  Estate, 
1  Civ  Pro.  Rep.  (N.  Y.  Surrogate  Ct.)  267; 
Hendrickson  v.  Ladd,  2  Dem.  (N  Y  )  402^ 

4  Ancillary  Grant  Proper  though  Not  Neces- 
sary. _  Winter  v.  London,  99  Ala.  263.  But 
see  Paul  v.  Kane,  5  Cranch  (C.  C.)  549-  holding 
that  letters  of  administration  with  the  will  an- 
nexed, granted  in  the  District  of  Columbia 
while  there  was  an  executor  acting  under  let- 
ters testamentary  granted  in  Maryland,  were 

V°A  Statute  Authorizing  Foreign  Executors  to  Sue 
in  the  Domestic  Courts  does  not  affect  the  juris- 
diction of  the  local  probate  courts  to  grant  an- 
cillary letters  of  administration;  and  when 
they  appoint  an  administrator,  he,  and  not  the 
•  foreign  administrator,  is  the  rightful  repre- 
sentative. Epping  *  Robinson,  21  Fla  36; 
Moore  v.  Tanner,  5  T.  B.  Mon.  (Ky.)  48.  ll 

AT' Discretion  of  Local  Courts.  — "  Whether, 
when  there  is  a  foreign  administrator  proceed- 
ing to  collect  the  assets  in  Ohio,  it  is  necessary 
or  proper  to  appoint  another  in  Ohio,  is  a  matr 
ter  ior  the  determination  of  the  probate  court. 
Purcell  v.  Heinberger,  3  Ohio  Dec.  (Reprint) 

346.  Property  Brought  into  State  After  Decedent's 
Death.  —  Robinson  v.  Robinson,  11  Ala.  947; 
McCord  v.  Thompson,  92  Ind.  565;  Christy  v. 
Vest  36  Iowa  285;  Saunders  v.  Weston  74 
Me  85-  Pinney  v.  McGregory,  102  Mass.  186; 
Stearns  v.  Wright,  51  N.  H.  600;  Johnston  v. 
Smith,  25  Hun  (N.  Y.)  171;  Matter  of  Hughes, 
ol  N  Y  55:  Green  v.  Rugely,  23  Tex.  539. 
But  see  Drake  v.  Vaughan,  6  T.  J.  Marsh.  Ky. 
146-  Embry  v.  Millar,  I  A.  K.  Marsh.  (Ky.) 
302,'  10  Am.  Dec.  732,  holding  that  where  there 


was  no  property  of  a  nonresident  decedent  in 
Kentucky  at  the  time  of  his  death,  but  some 
of  it  was  afterwards  brought  into  the  state,  no 
administration  could  be  granted  in  Kentucky, 
but  the  administrator  appointed  in  a  foreign 
country  might  act.  . 

7.  Exceptions  Growing  Out  of  Special  Circum- 
stances. —  Ancillary  administration  cannot  be 
founded  on  property  brought  into  the  state 
after  the  death  of  the  decedent,  if  it  was 
brought    merely    for    temporary  purposes. 
Christy   v.    Vest,    36   Iowa   285;    Kohler  v. 
Knapp,  1  Bradf.  (N.  Y.)  241.    Or  if  property 
brought  into  the  state  after  the  decedent  s 
death  has  been  taken  into  possession  by  the 
domiciliary  representative,  and  there  is  no 
other  property  belonging  to  the  decedent  in 
that  state.    Martin  v.  Gage,  147  Mass.  204. 
Or  if  the  property  was  fraudulently  brought 
by  the  domiciliary  representative  into  the  state 
in  which  the  application  for  ancillary  letters  is 
made.    McCabe  v.  Lewis,  76  Mo.  296.    Or  if 
the  property  in  respect  to  which  the  application 
is  made  consists  of  a  fund  transmitted  by  the 
domiciliary  representative  to  be  paid  over  pur- 
suant to  the  will.    Sedgwick  v.  Ashburner,  1 
Bradf.  (N.  Y.)  105. 

Funds  in  Hands  of  Domiciliary  Administrator's 
Agent.  — In  Schley's  Estate,  n  Phila.  (Pa.) 
139,  33  Leg.  Int.  (Pa.)  202,  2  W.  N.  C.  (Pa.) 
684I  an  administrator  appointed  in  Georgia, 
where  the  decedent  was  domiciled,  appointed 
an  agent  in  Philadelphia  to  collect  a  claim 
against  the  United  States  government.  After 
the  claim  had  been  collected,  and  before  the 
proceeds  had  been  paid  over  to  the  administra- 
tor an  application  was  made  by  the  creditors 
of  the  decedent  in  Pennsylvania  for  the  ap- 
pointment of  a  local  administrator.  It  was 
held  that  the  fund  so  received  by  the  agent 
did  not  constitute  assets  in  Pennsylvania  on 
which  administration  could  be  granted,  be- 
cause the  claim  against  the  government  was  a 
local  asset  in  the  jurisdiction  of  the  decedent's 
domicil,  and  the  mere  fact  that  it  had  been 
paid  by  the  government  to  the  agent  of  the 
administrator  in  Pennsylvania,  for  the  express 
purpose  of  remitting  to  the  administrator  the 
balance  remaining  after  deducting  the  amount 
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tration  may  be  granted  on  it,  if  the  real  property  of  decedents  oasses  bv  th* 
local  law  to  their  personal  representatives,  or  if  he  also  left  creators  in  Iht 
state  who  arc  entitled  to  have  the  lands  sold  for  the  payment  of  ttd?d3i2S 

2.  Jurisdiction  -  In  England  all  jurisdiction  to  grant  probate  c r  letteS  of 
administration,  winch  was  formerly  exercised  by  the  several  courts  of  ord 
nary  or  prerogative  courts,  in  various  parts  of  the  kingdom,  according  to  tho 
locality  of  the  assets  of  the  decedent's  estate,  is  now  committed  bv  statute  to 
the  Probate  Division  of  the  High  Court  of  Justice.  In  t  »S 
where  there  is  a  court  having  probate  jurisdiction  in  each  count  the  cou^ 
of  any  county  in  which  a  nonresident  decedent  left  assets  has  jurisdiction  to 
grant  ancillary  letters ;  and  if  he  left  assets  in  several  different SStaTtfi 
g  an   may  be  made  by  the  court  of  any  of  such  counties,  and  the  jurisdict  on 

hi  I  1  !  Wf  1  "u  aCtS  in  the  matter  is  ^elusive,  and  an  aSSntaS! 
by  the  court  of  any  other  county  is  invalid  2  p  ent 

3.  Situs  of  Assets  for  Purpose  of  Granting  Administration.  -  The  situs  of  tan 

SStSTS  Xr°rt(°r^  PUrP°SC  °f  administrat/on  is  civ": 

ously  at  the  place  where  it  happens  to  be;3  but  to  prevent  conflicts  of 
junsdic .on  certain  rules  of  law,  more  or  less  arbitrary,  perhTps  have  been 
established  fixing  the  situs  of  other  species  of  proper ty.  Accord  Hv  it  is 
held  that  a  judgment  is  assets  at  the  place  where  the  Lord  is;  *  specialty 
debts,  where  the  instrument  happens  to  be;*  leases,  where  the  leased  land 


of  ihe  agent's  compensation,  did  not  invest  it 
with  any  of  the  attributes  of  a  Pennsylvania 

asset. 

Goods  in  Transitu  at  the  time  of  the  dece- 
dent's death  are  not  considered  as  assets  in 
the  state  or  country  where  they  happen  to  be 
at  that  time,  for  the  purpose  of  giving  the 
probate  court  jurisdiction.  Story  Confl.  of 
Laws,  §  520. 

1.  Ancillary  Administration  Founded  on  Realty 
Alone  -  Alabama.  —  Nicrosi  v.  Giuly,  85  Ala 
365;  Bishop  v.  Lalouette,  67  Ala.  197. 

California.  —  Matter  of  Strong,  iioCal.  663 

Georgia.  —  Sprayberry  v.  Culberson,  32  Ga! 
299. 

Illinois.  —  Bowles  v.  Rouse,  8  111.  409. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Reeves  8 
Ind.  App.  667. 

Iowa.  —  Little  v.  Sinnett,  7  Iowa  324. 

Kentucky.  —  Rutherford  v.  Clark,  4  Bush 
(Ky.)  27. 

Massachusetts.  —  Bowdoin  v.  Holland  10 
Cush.  (Mass.)  17.  See  also  Cowden  v.  Jacob- 
son.  165  Mass.  240,  where  ancillary  adminis- 
tration was  granted  on  the  estate  of  a  nonresi- 
dent decedent  who  left  only  real  property  in 
Massachusetts. 

Mississippi.— Partee  v.  Kortrecht,  54  Miss.  66 
Nebraska.  —  Moore  v.  Moore,  33  Neb.  509 
New  York.  —  Slatter  v.  Carroll,  2  Sandf.  Ch 
(N.  Y.)  573;  Hart  v.  Coltrain,  19  Wend.  (N  Y  ) 
373.  -/ 
Even  though  the  estate  is  solvent  and  an 
administrator  has  been  appointed  in  the  state 
where  the  decedent  resided,  ancillary  adminis- 
tration may  be  granted  on  the  petition  of  a  resi- 
dent   creditor    in    Massachusetts,    under  the 
statute  of  that  state,  though  the  decedent  left 
only  real  property  there.    Prescott  v.  Durfee 
131  Mass.  477. 

In  England,  since  1897.  administration  may 
be  granted  in  respect   of   real  estate  only 
ih  °ufV?.  there  is  no  Personal  estate.    Stat.  60 
&  61  Vict.  65  (Land  Transfer  Act).  §  1. 

924 


2.  Jurisdiction  to  Appoint  Ancillary  Adminis- 
trators. —  See  the  title  Executors  and  Admin- 
istrators, vol.  11,  p.  759  et  sea. 

As  to  whether  the  court  of  the  county  in 
which  the  greater  part  of  the  assets  of  a  non- 
resident  who  left  assets  in  several  counties  has 
exclusive  jurisdiction  under  the  Pennsylvania 
statute,  see  Shoenberger's  Estate,  27  W  N  C 
(Pa.)  129. 

The  Washington  statute  gues  to  the  probate 
court  of  the  county  to  which  application  is 
nrst  made  for  letters  of  administration  on  the 
estate  of  a  nonresident  decedent,  exclusive 
jurisdiction.    Territory  v.  Klee,  1  Wash.  183 

3.  Situs  of  Tangible  Personalty.  —  Atty -Gen 
v.  Bouwens,  4  M.  &  W.  191. 

4.  Situs  of  Judgments—  England.  —Anony- 
mous, 8  Mod.  244;  Adams  v.  Savage,  6  Mod 
136,  I  Salk.  40;  Gold  v.  Strode,  Carth  148- 
Atty.-Gen.  v.  Bouwens,  4  M.  &  W.  191. 

Connecticut.  —  Sloe urn  v.  Sanford,  2  Conn 
533:  Strong  v.  White,  19  Conn.  238. 

Kentucky.  —  Moore  v.  Tanner,  5  T.  B  Mon 
(Ky.)  48,  17  Am.  Dec.  35. 

New  York.  —  Beers  v.  Shannon,  77  N  Y 
292. 

Vermont.  —  Vaughn  v.  Barret,  c  Vt  in  26 
Am.  Dec.  306. 

But  see  Swancy  v.  Scott,  9  Humph.  (Tenn.) 
327,  holding  that  a  judgment  is  an  asset  of  the 
judgment  creditor's  estate  at  the  place  where 
the  judgment  debtor  resides. 

5.  Situs  of  Specialty  Debts.  —  Byron  v  Byron 
Cro.  Eliz.  (472);  Atty.-Gen.  v.  Bouwens  4  M 
&  W.  191;   Fletcher  v.  Sanders.  7  Dana  (Ky  > 
351,  32  Am.  Dec.  96;  Beers  v.  Shannon. '73 
N.  Y.  292;  Grace  v.  Hannah,  6  Jones  L.  (51  N. 
Car.)  94;   Leake  v.  Gilchrist,  2  Dev.  L.  (13  N 
Car.)  73;   Whitehurst  v.  Whitehurst,  6  Va  I 
J-  54- 

The  rule  stated  in  the  text  is  denied  in 
Swancy  v.  Scott,  9  Humph.  (Tenn.)  327,  where 
McKinney.  J.,  says,  that  "  the  common-sense 
doctrine  is  that  a  judgment  or  specialty  debt. 
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lies ; 1  shares  of  stock,  at  the  domicil  of  the  corporation ; 2  and  simple  con- 
tract debts,  including  bills  of  exchange  and  promissory  notes,  where  the  debtor 
resides,3  though  secured  by  a  mortgage  of  land  in  another  state.4 

A  Claim  Against  the  Government,  however,  is  not  a  local  asset  at  the  seat  of  gov- 
ernment, and  therefore  ancillary  administration  cannot  be  granted  in  the  Dis- 
trict of  Columbia  in  order  to  collect  a  claim  in  favor  of  the  decedent  against 
the  United  States,  but  the  domiciliary  representative  may  receive  payment  of 
the  claim  at  any  place  where  the  government  may  choose  to  pay  it.5 

A  Life-insurance  Policy,  though  under  the  corporate  seal  of  the  insurer,  is  gen- 
erally regarded  as  a  simple  contract  debt  having  its  situs  at  the  domicil  of  the 
nsurer;6  but  it  has  been  held  that,  if  the  policy  is  payable  at  a  particular 


like  simple  contract  debts,  is  assets  where  the 
debtor  resides;  and  such,  indeed,  for  all  prac- 
tical purposes,  is  the  established  law  of  this 
day." 

1.  Situs  of  Leases. —  Atty.-Gen.  v.  Bouwens, 
4  M.  &  W.  igi;  In  Goods  of  Gentili,  9  Ir.  Eq. 
Rep.  541. 

2.  Situs  of  Shares  of  Corporate  Stock.  —  Gray- 
son v.  Robertson,  (Ala.  1899)  25  So.  Rep.  229. 

3.  Situs  of  Simple  Contract  Debts  —  England. — 
Yeoman  v.  Bradshaw,  3  Salk.  70. 

United  States.  —  Wyman  v.  Halstead,  109  U. 
S.  656. 

Florida.  —  Epping  v.  Robinson,  2t  Fla.  36. 

Georgia.  —  Arnold  v.  Arnold,  62  Ga.  627. 

Illinois.  —  Cooper  v.  Beers,  143  111.  25. 

Massachusetts.  —  Picquet,  Appellant,  5  Pick. 
(Mass.)  65;  Pinney  v.  McGregory,  102  Mass. 
186;  Merrill  v.  New  England  Mut.  L.  Ins.  Co., 
103  Mass.  245,  4  Am.  Rep.  548. 

Missouri.  —  Matter  of  Ames,  52  Mo.  290; 
Becraft  v.  Lewis,  41  Mo.  App.  546. 

New  Hampshire.  —  Thompson  v.  Wilson,  2 
N.  H.  291;  Stearns  v.  Wright,  51  N.  H.  600. 

New  Jersey.  —  Banta  v.  Moore,  15  N.  J.  Eq. 
97- 

New  York.  —  Chapman  v.  Fish,  6  Hill  (N. 
Y.)  554;  Fox  v.  Carr,  16  Hun  (N.  Y.)  434; 
Kohler  v.  Knapp,  1  Bradf.  (N.  Y.)  241. 

North  Carolina.  —  Grant  v.  Reese,  94  N.  Car. 
720. 

South  Carolina,  —  Dial  v.  Gary,  14  S.  Car. 
581,  37  Am.  Dec.  737. 

Vermont.  —  Vaughn  v.  Barret,  5  Vt.  333,  26 
Am.  Dec.  306. 

Situs  of  Debt  Due  on  Bill  or  Note.  —  Yeoman 
v.  Bradshaw,  3  Salk.  70;  Wyman  v.  Halstead, 
109  U.  S.  656,  and  cases  cited;  Tryon  v.  U.  S., 
32  Ct.  of  CI.  425;  Becraft  v.  Lewis,  41  Mo. 
App.  546.  But  see  St.  John  v.  Hodges,  9 
Baxt.  (Tenn.)  334;  Young  v.  O'Neal,  3  Sneed 
(Tenn.)55. 

In  New  York,  by  statute,  a  debt  evidenced  by 
a  bond,  promissory  note,  or  other  instrument, 
for  a  payment  of  money  only,  in  terms  nego- 
tiable or  payable  to  the  bearer  or  holder,  is, 
for  the  purpose  of  conferring  jurisdiction,  re- 
garded as  personal  property  at  the  place 
where  the  bond,  note,  or  other  instrument  is, 
whether  within  or  without  the  state.  Matter 
of  Miller,  5  Dem.  (N.  Y.)  381. 

Debtor  Residing  in  One  State  and  Doing  Busi- 
ness in  Another.  —  The  locality  of  a  debt  as 
assets  in  the  state  where  the  debtor  resides  is 
not  affected  by  the  fact  that  the  debtor  has  an 
office  and  does  business  in  another  state  than 
that  in  which  he  resides.  Kohler  v.  Knapp,  1 
Bradf.  (N.  Y.)  241. 
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If  the  Debtor  Remove  to  Another  State  after  the 
death  of  the  decedent,  the  debt  becomes  assets 
in  the  state  into  which  he  removes,  if  there 
was  no  intent  on  his  part  to  defraud  the  ad- 
ministrators of  the  creditor's  domicil.  Fox  v. 
Carr,  16  Hun  (N.  Y.)  434;  Pinney  v.  McGreg- 
ory, 102  Mass.  186. 

4.  Simple  Contract  Debts  Secured  by  Mortgages. 
—  The  rule  that  a  simple  contract  debt  is 
assets  at  the  place  of  the  debtor's  domicil  is 
not  affected  by  the  fact  that  it  is  secured  by  a 
mortgage  of  real  estate  in  another  state  or 
country.  Eells  v.  Holder,  12  Fed.  Rep.  668,  2 
McCrary  (U.  S.)  622;  Chamberlin  v.  Wilson, 
45  Iowa  149.  See  also  Cutter  v.  Davenport,  I 
Pick.  (Mass.)  81,  11  Am.  Dec.  149.  Compare 
In  re  Thorpe,  15  Grant's  Ch.  (U.  C.)  76. 

5.  Claims  Against  Government  Not  Local  Assets 
at  Seat  of  Government.  —  Wyman  v.  Halstead, 
109  U.  S.  654;  Vaughan  v.  Northup,  15  Pet. 
(U.  S.)  [,  affirming  5  Cranch  (C.  C.)  496;  King 
v.  U.  S.,  27  Ct.  of  CI.  529;  In  re  Coit,  3  App. 
Cas.  (D.  C.)  246.  See  also  Schley's  Estate,  11 
Phila.  (Pa.)  139,  33  Leg.  Int.  (Pa.)  202,  2  W.  N. 
C.  (Pa.)  684;  Davis  v.  Chapman,  83  Va.  67,  5 
Am.  St.  Rep.  251.  Compare  Com.  v.  Hudgin, 
2  Leigh  (Va.)  248,  holding  that,  where  a  resi- 
dent of  Kentucky  died  intestate  there,  having 
no  estate  in  Virginia  but  a  claim  against  the 
commonwealth,  the  court  of  Henrico  county, 
where  the  seat  of  government  of  Virginia  was 
located,  had  jurisdiction  to  grant  administra- 
tion. 

6.  Life-insurance  Policies  Considered  Simple  Con- 
tract Debts.  — Sulz  v.  Mutual  Reserve  Fund  L. 
Assoc.,  7  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  593, 
affirmed  83  Hun  (N.  Y.)  139,  145  N.  Y.  563. 
Compare  Gurney  v.  Rawlins,  2  M.  &  W.  87,  2 
Gale  235. 

Situs  of  Life-insurance  Policies  —  Domicil  of 
Insurer.  —  Merrill  v.  New  England  Mut.  L.  Ins. 
Co.,  103  Mass.  245,  4  Am.  Rep.  548;  Sulz  v. 
Mutual  Reserve  Fund  L.  Assoc.,  7  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  593,  145  N.  Y.  563.  Com- 
pare Holyoke  v.  Union  Mut.  L.  Ins.  Co.,  22 
Hun  (N.  Y.)  75,  affirmed  N.  Y.  648,  holding 
a  life-insurance  policy  to  be  assets  at  the 
domicil  of  the  decedent.  See  also  Morrisson 
v.  Mutual  L.  Ins.  Co.,  57  Hun  (N.  Y.)  97. 

Under  a  statute  which  .requires  foreign  cor- 
porations to  appoint  in  writing  a  resident 
attorney  on  whom  all  lawful  processes  against 
the  company  may  be  served  with  like  effect  as 
if  the  company  existed  in  that  state,  it  is  held 
that  a  foreign  insurance  company  having  ap- 
pointed such  an  attorney  will  be  regarded  as 
having  a  domicil  in  the  state,  and  that  where 
the  policy  is  also  in  that  state  it  is  sufficient  to 
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place,  it  constitutes  assets  at  the  place  where  it  is  payable.1 

A  Cause  of  Action  for  Death  by  Wrongful  Act  is  ordinarily  an  asset  at  the  place 
where  the  killing  occurred,  and  an  administrator  may  be  appointed  there  to 
bring  the  action;  but  since  the  action  is  transitory,  it  is  held  that  it  may  be 
brought  in  any  other  state  in  which  jurisdiction  of  the  defendant  can  be 
obtained,  from  which  it  would  seem  to  follow  that,  if  the  decedent  was  not  a 
resident  of  that  state,  and  if  foreign  representatives  are  not  authorized  to  sue 
there,  ancillary  letters  must  be  granted  for  the  purpose  of  the  action.2 

4.  Right  to  Ancillary  Letters  —  a.  In  General.  —  The  right  to  the  admin- 
istration of  the  local  assets  of  a  nonresident  decedent  is  governed,  as  a 
general  rule,  by  the  local  law ; 3  but  the  local  law  usually  accords  the 
right  to  the  person  who  is  recognized  by  the  law  of  the  decedent's  domicil  as 
entitled  to  administer  his  effects,4  or  his  attorney  or  nominee,5  and  in  some 
jurisdictions  this  is  the  rule  by  express  statutory  provision.6    The  domiciliary 


support  a  grant  of  letters  of  administration 
there.  New  England  Mut.  L.  Ins.  Co.  v. 
Woodworth,  rn  tj.  S.  138.  See  also  Smith  v. 
New  York  L.  Ins.  Co.,  57  Fed.  Rep.  133, 
affirmed  67  Fed.  Rep.  694,  29  U.  S.  App.  220. 
But  see,  contra,  Moise  v.  Mutual  Reserve 
Fund  L.  Assoc.,  45  La.  Ann.  736. 

1.  Policy  Payable  at  Particular  Place.  —  Pritch- 
ard  v.  Standard  L.  Assur.  Co.,  7  Ont.  Rep. 
188;  Omalley  v.  Scottish  Commercial  Ins.  Co., 
4  Quebec  L.  Rep.  226. 

2.  Cause  of  Action  for  Death  by  Wrongful  Act. 
—  Missouri  Pac.  R.  Co.  v.  Bradley,  51  Neb. 
596;  Illinois  Cent.  R.  Co.  v.  Cragin,  71  111. 
177.  See  also  the  title  Death  by  Wrongful 
Act,  vol.  8,  p.  851. 

3.  Right  to  Ancillary  Letters  in  General  —  Lex 
Loci  Rei  Sitae  Governs.  —  Holcomb  v.  Phelps,  16 
Conn.  132;  St.  Jurjo  v.  Dunscomb,  2  Bradf. 
(N.  Y.)"io5;  Isham  v.  Gibbons.  1  Bradf.  (N.  Y.) 
69;  Public  Administrator  v.  Hughes,  1  Bradf. 
(N.  Y.)  125. 

4.  Preference  of  Domiciliary  Representatives  — 
England.  —  In  Goods  of  Oldenburg,  9  Prob. 
Div.  234;  In  Goods  of  Johnston,  4  Hagg.  Ecc. 
182;  In  Goods  of  Henderson,  2  Robert  144;  In 
Goods  of  Stewart,  1  Curt.  Ecc.  904;  Viesca  v. 
D'Aramburu,  2  Curt.  Ecc.  277;  Euohn  v.  Wylie. 
1  Sw.  &  Tr.  118,  10  H.  L.  Cas.  1;  In  Goods  of 
Rogerson,  2  Curt.  Ecc.  656;  Doglioni  v.  Crispin, 
L.  R.  1  H.  L.  301;  In  Goods  of  Beggia,  1  Add. 
Ecc.  340;  In  Goods  of  Dormoy,  3  Hagg.  Ecc. 
767;  In  Goods  of  Bianchi,  3  Sw.  &  Tr.  16,  11 
W.  R.  240,  8  L.  T.  N.  S.  171;  In  Goods  of 
Frederici,  1  Eccl.  &  Admr.  R.  109;  In  Goods 
of  Black,  13  Prob.  Div.  5;  In  Goods  of  Mor- 
gan, 2  Robert  415;  In  Goods  of  Veiga,  3  Sw.  & 
Tr.  13;  In  Goods  of  Babin,  59  L.  J.  P.  46;  In 
Goods  of  Hill,  L.  R.  2  P.  &  D.  89,  39  L.  J.  P. 
52,  23  L.  T.  N.  S.  167,  18  W.  R.  CO05;  Laneu- 
ville  v.  Anderson,  2  Sw.  &  Tr.  24;  In  Goods 
of  Earl,  36  L.  J.  P  127,  16  L.  T.  N.  S.  799;  In 
Goods  of  Briesemann,  6  Reports  558,  (1894) 
Prob.  260,  63  L.  J.  P.  159,  71  L.  T.  N.  S.  263. 

Arkansas.  —  Clark  v.  Holt,  16  Ark.  257. 

California.  —  Matter  of  Bergin,  100  Cal.  376. 

Connecticut.  —  Hartford,  etc.,  R.  Co.  v.  An- 
drews, 36  Conn.  213. 

Illinois.  — Shephard  v.  Rhodes,  60  111.  301. 

Iowa.  —  Matter  of  Miller,  92  Iowa  741. 

Kentucky.  —  Fletcher  v.  Sanders,  7  Dana 
(Ky.)  349,  32  Am.  Dec.  96. 

Maryland.  —  Dalrymple  v.  Gamble,  66  Md. 
298. 
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Massachusetts.  —  Pinney  v.  McGregory,  102 
Mass.  186;  Picquet,  Appellant,  5  Pick.  (Mass.) 

Minnesota.  —  Babcock  v.  Collins,  60  Minn. 
73;  Bloor  v.  Myerscaugh,  45  Minn.  29. 

See  also  In  Goods  of  Cosnahan,  L.  R.  1  P. 
&  D.  183,  14  W.  R.  969,  14  L.  T.  N.  S.  387,  35 
L.  J.  P.  76;  In  Goods  of  Morgan,  2  Robert 
415;  In  Goods  of  Gaynor,  L.  R.  1  P.  &  D.  723, 
38  L.  J.  P.  79.  17  VV.  R.  1062,  21  L.  T.  N.  S. 
367;  Westl.  Pr.  Int.  L.  292. 

Ex  comitate,  the  administrator  of  the  domicil 
will  generally  be  preferred  in  the  granting  of 
ancillary  letters.  Fletcher  v.  Sanders,  7  Dana 
(Ky.)  345,  32  Am.  Dec.  96. 

A  Corporation  empowered  under  the  law  of 
Ontario  to  administer  the  estate  of  a  person 
whose  succession  opened  in  that  province, 
may  appear  in  a  judicial  proceeding  in  the 
province  of  Quebec  in  that  capacity  and  con- 
tinue the  proceedings  in  the  place  of  the  dece- 
dent, though  corporations  are  not  allowed  to 
be  intrusted  with  the  administration  of  estates 
in  the  province  of  Quebec.  Greenshields  v. 
Aitken,  Quebec  L.  R.  11  Super.  Ct.  137. 

Provisional  Executor.  —  Ancillary  letters  will 
be  granted  to  a  provisional  executor,  appointed 
by  the  proper  court  of  the  domicil  of  the  de- 
ceased, but  they  will  be  limited  for  such  time 
as  the  appointment  by  the  court  of  domicil  re- 
mains unrescinded  and  in  force.  In  Goods  of 
Steigervvald,  10  Jur.  N.  S.  159. 

Colonial  Grants.  —  Where  proceedings  have  to 
be  taken  in  a  British  colony  to  recover  per- 
sonal estate,  the  colonial  court  is  bound  by  the 
administration  in  England,  and  ought  to  grant 
it  to  the  same  person.  Burn  v.  Cole,  Ambl. 
416. 

5.  Attorney  or  Nominee  of  Domiciliary  Represent- 
ative,—  In  Goods  of  Dost  Aly  Khan,  6  Prob. 
Div.  6;  In  Goods  of  Weaver.  15  W.  R.  199,  15 
L.  T.  N.  S.  331,  36  L.  J.  P.  41;  Matter  of  Han- 
over, 3  Redf.  (N.  Y.)  91;  St.  Jurjo  v.  Duns- 
comb,  2  Bradf.  (N.  Y.)  105;  Code  Civ.  Proc. 
N.  Y.,  §  2696.  Compare  Matter  of  Richardson, 
120  Cal.  344. 

6.  Statutory  Provisions.  —  The  Iowa  statute 
(Code  Iowa  (1897),  §  3306)  provides  that  "  if 
administration  of  the  estate  of  a  deceased  non- 
resident has  been  granted  in  accordance  with 
the  laws  of  the  state  or  country  where  he  re- 
sided at  the  time  of  his  death,  the  person  to- 
whom  it  has  been  committed  may,  upon  his 
application  and  upon  qualifying  in  the  manner 
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different  rule  has  been  created  by  statute.  t        ottt  Anctttary 

/  niTTv  of  Domiciliary  Representative  to  Take  Out  ancillary 
t  Jters  I  It  seems  that  a  domiciliary  representative  is  under  no  legal  obh- 
LEiiEKb.  —  it  seenib  u  .      'foreign  state  or  countrv  in  which  the 

fti0;  ™  SaieTe  a  se  s *  and if  hS  to  apply,  the  right  devolves  on 
^teditorToHhe ' t cedtt  or  other  persons  entitled  to  the  admimstration 

Undf  Evm0ECNCEaOFSRlGHT  TO  ANCILLARY  LETTERS.  -  The  right  to  adminis- 

proof  is  generally  maae  uy    i    ^         *  Congress  prescribing  the 

-  "e  the  counts  either  state. 


required  of  nonresident  executors,  be  ap- 
pointed to  administer  upon  the  property  of 
the  deceased  in  this  state,  unless  another  had 
been  previously  appointed.'  Sparks  v  Na- 
tional Masonic  Acc.  Assoc    too  Iowa  458. 

The  New  York  statute  (Code  Civ.  Fro.  N. 
Y    5  2696)  provides  that  the  surrogate  s  court 
must  issue  ancillary  letters  of  administration 
to  the  domiciliary  administrator,  unless  an 
application  for  letters  has  been  made  by  a 
relative  of  the  decedent  who  is  legally  compe- 
tent 10  act,  and  letters  have  been  granted  ac- 
cordingly, or  the  application  has  not  been 
finally  disposed  of.    Ross  v.  Willett  7&  Hun 
(N  Y')2ii:   Matter  of  Williams,  5  Dera.  (N. 
Y.)  29  ,  affirmed  44  Hun  (N.  Y  )  67  .n  N  Y. 
63o-  Leland  v.  Manning,  4  Hun  (N.  Y )  7- 
See  also  Lussen  v.  Timmerman,  4  ]■> 
250-  Matter  of  Langbein,  1  Dem.  (N.  Y.)  44°. 
2  Civ.  Pro.  Rep.  (N.  Y.)  226;  Matter  of  Han- 
over, 3  Redf.  (N.  Y.)  91;  Matter  of  Blancan  4 
Redf.  (N.  Y.)  151;   Matter  of  Taintor  5  Redf. 
(N.  Y.)  79;  Matter  of  Hudson,  5  Redf.  (N .  Y.) 

Compare  the  statutes  in  other  jurisdictions. 

1  Domiciliary  Grant  Not  Followed  if  Contrary 
to  Local  Law. -In  Goods  of  D'Orleans,  1  Sw. 
&  Tr  253,  5  Jur.  N.  S.  104,  28  L.  J.  P.129,  7 
W  R  269  it  was  held  that  an  application  for 
a  grant  of'letters  of  administration  to  a  minor, 
assisted  by  his  uncle,  his  curator  lawfully  ap- 
pointed  according  to  the  law  of  the  domicil 
would  be  refused  as  contrary  to  the  law  of 
England.  .    .  ,. 

Aliens  and  Nonresidents.  —  In  some  jurisdic- 
tions nonresidents  are  disqualified  by  statute. 
See  the  title  Executors  and  Administrators, 

vol.  11,  p.  780.  _      _  , 

Creditors.  -  In  Re  O'Brien,  3  Ont.  Rep.  326. 
one  Bridget  O'Brien,  who  was  domiciled  in 
the  state  of  Maine,  died  there  intestate  Let- 
ters of  administration  were  granted  in  Maine 
tc  R.,  a  creditor  of  the  decedent.  On  an  appli- 
cation made  in  Ontario  by  S.,  as  appointee  of 
R.,  for  ancillary  letters,  it  was  held  that,  fail- 
ing proof  as  to  the  law  of  Maine,  it  must  be 
assumed  to  agree  with  the  law  of  Ontario, 


according  to  which  the  court  will  not  grant  ad- 
ministration to  a  creditor  so  long  as  one  hav- 
ing a  better  claim,  as  is  the  case  with  the  next 
of  kin,  is  willing  to  act;  and  therefore  the  On- 
tario court  refused  to  grant  letters  to  S.  as- 
against  the  resident  next  of  kin.  . 

2  Statutory  Provisions.  —  Under  the Illinois- 
stat'ute  it  is  held  that  there  is  no  priority  in 
ancillary  administration.  Branch  v  Ra"kln; 
108  111.  444.    See  also  Rosenthal  v.  Renick,  44 

"3  domiciliary  Eepresentative  under  No  Legal 
Obligation  to  Take  Out  Ancillary  Letters.  —  Sand- 
ers v.  Jones,  8  Ired.  Eq.  (43  N.  Car  )  246.  See 
also  Hooper  v.  Moore,  5  Jones  L.  (50  N.  Car.) 
no  holding  that  an  executor  appointed  in  the 
state  where  the  testator  was  domiciled  may 
accept  the  office  in  that  state  and  renounce  it 
in  another  state  where  there  are  assets  But 
see  Helme  v.  Sanders,  3  Hawks  (10  N.  Car.) 
r63  in  which  it  was  held  that  an  executor  in 
North  Carolina  must  take  out  letters  testa- 
mentary in  another  state  for  the  purpose  of 
suing  for  a  debt  due  there,  if  the  interest  of 
the  estate  requires  it,  and  if  he  fails  to  do  so 
he  is  guilty  of  a  devastavit. 

4  Failure  of  Domiciliary  Representative  to. 
Apply  for  Letters.  —  Matter  of  Bergin,  100  Cal. 
376;  Lawrence's  Appeal,  49  Conn.  411;  Bus- 
tard v.  Dabney,  4  Ohio  68. 

5.  Proof  of  Right  in  England.  —  In  Goods  ot 
Stewart,  1  Curt.  Ecc.  904,  administration  on 
the  estate  of  a  decedent  who  died  domiciled  m 
Scotland  was  granted  to  a  party  entitled  to  it 
according  to  the  Scotch  law,  on  proof  of  the 
law  by  affidavit  from  a  Scotch  solicitor.  See- 
also  In  Goods  of  Hill,  L.  R.  2  P.  &  D.  89. 

The  Regular  Course,  it  is  said,  is  that  the  am- 
bassador should  certify  the  law  of  the  country 
he  represents.  In  Goods  of  Dormoy,  3  Hagg. 
Ecc  767 

Application  by  Agent  or  Attorney.  —  Where  a 
person  applies  for  administration  as  the  agent 
of  a  foreigner  resident  abroad,  the  application 
cannot  be  supported  without  exhibiting  to  the 
court  a  proper  authority  from  the  person  so 
entitled.  In  Goods  of  Hesse,  1  Hagg.  Ecc.  93- 
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If  no  domiciliary  grant  has  been  made,  the  applicant  for  ancillary  letters  must 
prove  the  law  of  the  domicil  under  which  he  claims  the  right  to  fdminiTter 
according  to  the  mode  of  proving  the  laws  of  foreign  states  o°r  countriS  whkS 
governs  m  the  jurisdiction  in  which  the  application  is  made  «  C°UntneS'  wh,ch 

d.  Iime  when  Ancillary  Appointment  May  Bf  km  t„ 
jurisdictions  the  time  within  which  an  application  for  fetters testamentary 
of  administration  must  be  made  is  limited  by  statute,-  butfSjffiKiJ 
held  to  be  applicable  only  to  general  letters,  and  not  to  such  as  are  aid  larv  » 

granted?™  D°miciliary  Grant  is  not  necessary  before  ancillary  letters  may  be 

e.  Validity  and  Effect  of  Ancillary  Letters  —  The  general  r„U 
governing  the  validity  and  effect  of  a  domiciliary  grant  of  lette ^  sSam^entarv 
or  of  administration  apply  also  to  ancillary  grants.  That  is  if the  factT  neces 
sary  to  give  the  court  jurisdiction  are  alleged  in  the  ^to^lS^Si 
be  upheld  on  collateral  attack,  notwithstanding  any  errors  or  irregular! ties  in 
the  proceeding.-    A  grant  of  letters  of  administration  is  not  void  even 


1.  Proof  of  Right  in  United  States  —  Filing  Au- 
thenticated Copy  of  Foreign  Letters.  —  Babcock 
v.  Collins,  60  Minn.  73;  Bloor  v.  Myerscaugh, 
45  Minn.  29;  Brown  v.  Landon,  30  Hun  (n' 
Y  )  57,  4  Civ.  Pro.  Rep.  (N.  Y.)  11,  affirmed  98 
N.  Y.  634;  Thompson's  Estate,  1  Civ.  Pro 
Rep.  (N.  Y.  Surrogate  Ct.)  264.  See  also  the 
various  local  codes  and  statutes  in  the  United 
States. 

Proof  under  Act  of  Congress.  —  Abercrombie  v 

Stillman,  77  Tex.  5S9. 

For  a  Full  Discussion  as  to  the  mode  of  proving 
foreign  laws  see  the  title  Foreign  Laws  post 

2.  Limitation  of  Time  for  Granting  Letters.  — 
See  the  title  Executors  and  Administrators 
vol.  11,  p.  783. 

3.  Statutory  Limitation  Not  Applicable  to  An- 
cillary Letters.  —  Woodruff  v.  Schultz,  49  Iowa 
430;    Dolton  v.  Nelson,  3  Dill.  (U.  S.)  469 
{construing  Ioiva  statute);  McKee  v.  Simpson 
36  Fed.  Rep.  248  (stating  the  rule  in  Texas). 

_  4.  Renunciation  by  Delay  in  Making  Applica- 
tion. —  Keith  v.  Proctor,  114  Ala.  676.  As  to 
the  effect  in  general  of  delay  in  applying  for 
letters  testamentary  or  of  administration,  see 
the  title  Executors  and  Administrators  vol 
11,  pp.  756.  784- 

5.  Previous  Domiciliary  Grant  Not  Necessary.  — 
Pinney  v.  McGregory,  102  Mass.  192;  Stevens 
v.  Gaylord,  n  Mass.  256:  Bowdoin  v.  Holland 
10  Cush.  (Mass.)  17;  Wood  v.  Matthews,  73 
Mo.  477;  Green  v.  Rugely,  23  Tex.  540;  Matter 
of  Langbein,  1  Dem.  (N.  Y.)  448.  Compare 
Winnington's  Estate,  1  Civ.  Pro.  Rep.  (N.  Y. 
Surrogate  Ct.)  267,  holding  that  before  an'cill 
lary  letters  testamentary  can  be  issued  it  must 
appear  that  the  will  has  been  admitted  to  pro- 
bate within  the  proper  jurisdiction  by  a  com- 
petent court. 

6.  Collateral  Attack  —  Errors  and  Irregularities 
in  Proceeding.  —  Broughton  v.  Bradlev,  34  Ala. 
694,  73  Am.  Dec.  474;  Goodman  v.  Winter,  64 
Ala.  410,  38  Am.  Rep.  13;  Taylor  v.  Syme,  17 
N.  Y.  App.  Div.  517,  26  Civ.  Pro.  Rep.  (N.  Y.) 
285;  Sullivan  v.  Fosdick,  10  Hun  (N.  Y.)  173. 

Defective  Proofs.  —  Ancillary  administration 
granted  on  a  will  duly  probated  in  the  forum 
of  the  domicil  is  not  subject   to  collateral 
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attack,  because  of  the  fact  that  the  proof  of 
execution  and  attestation  of  the  will,  as  shown 
by  the  transcript,  is  defective.  Goodman  v 
Winter,  64  Ala.  410,  38  Am.  Rep.  13 ;  Dickey 
v.  Vann,  81  Ala.  425. 

In  Brown  v.  Landon,  30  Hun  (N  Y  )  57 
affirmed  g8  N.  Y.  634,  the  intestate  died  in 
England  leaving  a  will  which  it  was  claimed 
had  been  there  admitted  to  probate  The 
plaintiff  applied  under  a  power  of  attorney 
executed  by  a  temporary  administrator  and 
an  executor,  who  had  been  appointed  in  Eng- 
land, for  ancillary  letters  of  administration  L 
provided  by  the  New  York  statute.  The  peti- 
tion for  the  letters  was  in  proper  form  and 
stated  all  facts  required  to  sustain  the  applica- 
tion. The  papers  produced  in  support  of  it 
however,  were  irregular  and  insufficiently 
authenticated.  It  was  held  that  as  the  subject 
to  which  the  proof  was  directed,  the  granting 
of  ancillary  letters,  was  clearly  within  the 
jurisdiction  of  the  surrogate,  the  validity  of 
the  letters  granted  by  him  thereon  could  not 
be  attacked  collaterally. 

Presumption  of  Death.  —  Where  the  'court  of 
the  dom.cil  has  made  a  grant  of  administration 
on  the  presumption  of  the  death  of  the  intes- 
tate, the  grant  may  be  accepted  on  an  appli- 
cation in  another  country  for  ancillary  letters 
as  sufficient  proof  of  the  death,  without  requir- 
ing it  to  be  proved  by  independent  evidence 
In  Goods  of  Spenceley,  (1S92)  Prob.  255  61  L 
J-  P-  133. 

Failure  to  Give  Notice  to  the  parties  in  inter- 
est, of  an  application  for  ancillary  letters  will 
not  render  the  grant  thereof  subject  to  collat- 
eral attack.  Goodman  v.  Winter,  64  Ala  aio 
38  Am.  Rep.  13. 

Errors  or  Irregularities  in  the  Domiciliary  Ap- 
pointment do  not  furnish  grounds  for  collater- 
ally attacking  letters  issued  to  the  administra- 
tor  of  the  domicil.  Woodruff  v.  Schultz  49 
Iowa  430. 

Delay  in  Applying  for  Ancillary  Letters  until 

the  expiration  of  the  period  within  which  the 
local  statutes  provide  that  all  applications  for 
letters  testamentary  and  of  administration 
must  be  filed,  does  not  render  the  letters 
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though  the  decedent  was  a  nonresident  and  left  no  property  in  the  state.1 
Nor  are  the  powers  of  an  administrator  appointed  in  a  state  of  which  the 
decedent  was  not  a  resident,  abridged  or  impaired  by  a  previous  grant  of  let- 
ters by  the  court  of  the  domicil.2 

/.  Revocation  of  Ancillary  Letters.  —  A  grant  of  letters  of  adminis- 
tration on  the  estate  of  a  nonresident  decedent  may  be  revoked  on  proof  that 
the  decedent  left  a  valid  will  appointing  an  executor,  which  has  been  admitted 
to  probate  in  the  jurisdiction  of  the  decedent's  domicil,  and  that  the  adminis- 
trator procured  the  grant  of  letters  to  himself  by  false  and  fraudulent  repre- 
sentations;3 but  ancillary  letters  of  administration  are  not  revoked  by  a 
subsequent  grant  of  letters  testamentary  in  the  state  of  the  testator's  domicil,* 
or  even  by  the  revocation  of  the  domiciliary  letters.5 

A  Change  in  the  Condition  of  an  Ancillary  Representative  will  not  terminate  his 
authority,  unless  it  is  shown  that  the  change  would  have  such  effect  in  the 
domiciliary  jurisdiction.6 

Nonresidence  is  not  of  itself  a  sufficient  reason  for  the  removal  in  a  foreign 
jurisdiction  of  an  administrator  whose  powers  are  merely  ancillary  there,  but 
who  is  also  the  principal  administrator  at  the  domicil  of  the  intestate,  unless 
it  appears  that  the  nonresidence  is  prejudicial  to  the  interests  of  the  party  ask- 
ing the  removal.7 

Failure  of  a  Foreign  Executor  to  Qualify  within  the  time  prescribed  by  local  stat- 
utes relating  to  domestic  executors  is  held  not  to  forfeit  the  right  of  the 
foreign  executor  to  ancillary  letters  testamentary,  if  good  and  sufficient 
grounds  for  the  delay  are  shown.8 


granted  on  such  application  void  on  collateral 
attack.    Henry  v.  Roe,  83  Tex.  446. 

1.  Administration  on  Estate  of  Nonresident 
Leaving  No  Property  in  State.  —  Andrews  v. 
Avory,  14  Gratt.  (Va.)  229,  73  Am.  Dec.  355. 

2.  Previous  Grant  by  Court  of  Domicil.  —  Hen- 
derson v.  Clarke,  4  Liu.  (Ky.)  277;  Cosby  v. 
Gilchrist,  7  Dana  (Ky.)  206. 

3.  Revocation  of  Letters  Procured  by  Fraud.  — 
Broughton  v.  Bradley,  34  Ala.  694,  73  Am. 
Dec.  474;  Mackin's  Estate,  14  Phila.  (Pa.)  328, 
38  Leg.  Int.  (Pa.)  458. 

4.  Ancillary  Letters  Not  Revoked  by  Subsequent 
Grant  of  Letters  Testamentary  at  Domicil.  — 
Clark  v.  Holt,  16  Ark  257. 

In  Burnley  v.  Duke,  1  Rand.  (Va.)  108,  it 
was  held  that  where  the  testator  left  two  wills, 
one  in  England  and  the  other  in  Virginia,  the 
English  will  being  the  later  in  date,  a  grant  of 
probate  to  the  executor  named  in  the  English 
will  did  not,  ipso  facto,  repeal  letters  of  admin- 
istration granted  in  Virginia  on  the  first  will. 

5.  Ancillary  Letters  Not  Revoked  by  Revocation 
of  Domiciliary  Letters.  —  In  Huntington  v. 
Moore,  1  N.  Mex.  489,  it  was  held  that  where 
letters  of  administration  granted  in  the  state 
of  the  decedent's  domicil  were  revoked,  such 
revocation  did  not  affect  ancillary  letters  taken 
out  in  New  Mexico  by  the  same  person,  nor 
abate  a  suit  previously  brought  by  such  ad- 
ministrator in  that  territory  on  behalf  of  the 
estate. 

But  see  Matter  of  Gilleran,  50  Hun  (N.  Y.) 
399,  15  Civ.  Pro.  Rep.  (N.  Y.)  406,  holding  that 
where  letters  testamentary  granted  in  another 
state  have  been  revoked  by  the  court  which 
granted  them,  and  letters  of  administration 
with  the  will  annexed  have  been  issued  in- 
stead, ancillary  letters  testamentary  obtained 
in  New  York  fall  with  the  revocation  of  the 
principal  letters,  and  the  surrogate  is  required 
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to  issue  ancillary  letters  of  administration  with 
the  will  annexed,  on  application,  without  no- 
tice to  the  removed  executor. 

6.  Change  in  Condition  of  Representative.  —  In 
Moss  v.  Rowland,  3  Bush  (Ky.)  505,  it  was  held 
that  according  to  the  common  law,  which 
without  proof  to  the  contrary  must  be  pre- 
sumed to  be  the  law  of  the  state  of  Missouri, 
the  state  of  the  residence  of  the  executrix,  her 
executorial  functions  were  neither  extin- 
guished nor  suspended  by  her  subsequent 
marriage.  See  also  Kansas  Pac.  R.  Co.  v. 
Cutter,  16  Kan.  568. 

7.  Nonresidence  of  Ancillary  Representative.  — 
White  v.  Spaulding,  50  Mich.  22. 

For  a  Full  Discussion  of  the  questions  relating 
to  the  termination  of  the  authority  of  an  ex- 
ecutor or  administrator,  see  the  title  Execu- 
tors and  Administrators,  vol.  11,  p.  815. 

8.  Delay  of  Foreign  Executor  in  Qualifying.  — 
The  Iowa  statute  relating  to  executors  gener- 
ally (Code  1873,  §  2347;  Code  1897,  §  3290) 
provides  that,  if  a  person  nominated  as  execu- 
tor neglects  to  appear  within  ten  days  after  his 
appointment  and  give  bond,  the  office  shall  be 
vacant.  Another  section,  under  the  head  of 
foreign  wills  (Code  1873,  §  2352;  Code  1897, 
§  3295),  provides  that  all  the  provisions  of  law- 
relating  to  the  carrying  into  effect  of  domestic 
wills  after  probate  shall,  "  so  far  as  applic- 
able," apply  to  foreign  wills  admitted  to  pio- 
bate  in  Iowa.  Under  these  provisions,  taken 
in  connection  with  other  parts  of  the  same 
chapter  of  the  code,  it  has  been  held  that  the 
limit  of  ten  days  has  reference  only  to  domes- 
tic wills,  and  that  a  foreign  executor  does  not 
forfeit  his  office  by  failing  to  give  bond  within 
ten  days  after  the  probate  in  Iowa  of  the  for- 
eign will,  where  good  and  sufficient  grounds 
for  the  delay  are  shown.  Matter  of  Miller,  92 
Iowa  741. 
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VI.  BONDS  —  1.  Necessity  of  Bond.  —  The  General  Rule  is  that  all  administrators, 
including  those  under  ancillary  grants,  must  give  bonds,  with  good  and  suffi- 
cient sureties,  for  the  faithful  administration  of  the  estates  committed  to 
them,  and  in  many  jurisdictions  bonds  are  also  required  of  executors.1 
Whether  a  bond  must  be  given  by  the  executor  of  a  foreign  will  to  whom 
ancillary  letters  are  granted,  depends  on  local  statutes  relating  to  the  subject, 
and  under  a  statute  which  authorizes  a  grant  of  letters  testamentary  to  execu- 
tors of  foreign  wills  on  like  bond  and  security  as  are  required  by  citizens  of 
the  state,  a  foreign  executor  to  whom  ancillary  letters  are  granted  must  give 
bond,2  unless  the  will  dispenses  with  that  requirement.3 

The  Omission  of  an  Administration  Bond  ill  a  case  where  one  is  required  by  law  to 
be  given  by  an  ancillary  representative  is  attended  by  the  same  consequences 
as  a  similar  omission  on  the  part  of  a  domiciliary  representative;  that  is,  the 
letters  are  not,  as  a  general  rule,  held  void  on  collateral  attack,  but  are  at  the 
most  only  voidable,4  and  in  some  jurisdictions  the  probate  judge,  by  granting 
letters  without  taking  security,  renders  himself  liable  on  his  official  bond  for 
any  loss  that  the  estate  may  suffer  in  consequence  of  the  omission.5 

2.  Amount  of  Penalty.  —  The  amount  of  the  penalty  of  the  bond  which  may 
be  required  of  an  ancillary  representative  is  regulated  by  local  statutes,  to 
which  reference  must  be  had  in  each  jurisdiction.6 


1.  Bonds  Required  of  Ancillary  Administrators. 

—  State  v.  Osborn,  71  Mo.  86;  Lewis  v.  Gro- 
gnard,  17  N.  J.  Eq.  425;  Matter  of  Hanover,  3 
Redf.  (N.  Y.)9i;  Troxell's  Estate,  13  Montg. 
Co.  Rep.  (Pa.)  68. 

As  to  the  necessity  of  administration  bonds 
in  general,  see  the  title  Executors  and  Ad- 
ministrators, vol.  11,  p.  862  et  set/.  See  also 
the  various  local  codes  and  statutes  in  the 
United  States. 

2.  Bond  Required  on  Ancillary  Grant  of  Ancil- 
lary Letters  Testamentary.  —  Keith  v.  Proctor, 
114  Ala.  676;  Withers's  Succession,  45  La. 
Ann.  556;  Butler's  Succession,  30  La.  Ann. 
887;  Young's  Succession,  21  La.  Ann.  394; 
Mitter  of  Prout,  128  N.  Y.  70,  affirming  58 
Hun  (N.  Y.)  608,  19  Civ.  Pro.  Rep.  (N.  Y.)  435; 
Probate  Ct.  v.  Matthews,  6  Vt.  269.  See  also 
the  various  local  codes  and  statutes  in  the 
United  States. 

3.  Bond  Dispensed  with  by  Will.  —  Where  a 
foreign  will  provides  that  no  bond  shall  be  re- 
quired of  the  executor,  and  such  provision  is 
not  restricted  to  the  court  of  the  testator's 
domicil,  but  is  general  and  unlimited  in  its 
term  5,  no  bond  can  be  required  on  an  ancillary 
grant  of  letters  testamentary  to  such  foreign 
executor.  Leatherwood  v.  Sullivan,  81  Ala. 
458. 

But  if  the  Provision  Dispensing  with  Security  Is 
Limited  to  the  court  of  the  testator's  domicil,  ii 
does  not  operate  to  relieve  the  executor  of  his 
obligation  to  give  bond  under  the  law  of  the 
state  in  which  he  obtains  ancillary  letters  tes- 
tamjntary.  Thus,  where  the  will  authorized, 
empowered,  and  requested  the  county  court  of 
Franklin  county,  Tennessee,  which  was  the 
county  of  the  testator's  domicil,  to  qualify  and 
grant  letters  testamentary  to  such  of  the  ex- 
ecutors as  should  accept  the  trust  without 
bond,  it  was  held,  on  an  application  for  ancil- 
lary letters  testamentary  in  Alabama,  that 
the  provision  was,  by  its  terms,  limited  to  the 
court  to  which  it  was  addressed,  viz.,  the 
county  court  of  Franklin  county,  Tennessee, 
and  that  it  was  not  within  the  testator's  con- 


templation that  any  other  tribunal  should  ex- 
ercise that  which  he  expressed  as  power  and 
authority.  Keith  v.  Proctor,  114  Ala.  676,  dis- 
tinguishing  Leatherwood  v.  Sullivan,  81  Ala. 
458. 

4.  Effect  of  Failure  to  Give  Bond.  —  Regan  v. 
West,  115  111.  603;  Keith  v.  Proctor,  114  Ala. 
676;  Withers's  Succession,  45  La.  Ann.  556; 
Bradstreet  v.  Butterfield,  129  Mass.  342. 

For  a  Full  Discussion  as  to  the  effect  of  a  fail- 
ure to  give  an  administration  bond,  see  the 
title  Executors  and  Administrators,  vol.  11, 
p.  868. 

5.  Liability  of  Probate  Judge  for  Failure  to  Take 
Bond.  —  The  Alabama  statute  declares  that 
"  the  judge  of  probate  is  liable  for  any  neglect 
or  omission  in  not  taking  bond,  or  for  taking 
an  insufficient  bond,  from  any  executor  or  ad- 
ministrator; and  any  person  injured  thereby 
may  maintain  an  action  against  such  judge 
and  his  sureties,  and  recover  according  to  the 
injury  proved."  Keith  v.  Proctor,  114  Ala. 
676. 

See  also  the  statutes  in  other  jurisdictions. 

6.  Amount  of  Penalty.  —  The  New  York  stat- 
ute (Code  Civ.  Pro.  N.  Y.,  £  2699),  provides 
that  the  person  to  whom  ancillary  letters  are 
granted  must  qualify  like  other  administra- 
tors, "  except  that  the  penalty  of  the  bond 
may,  in  the  discretion  of  the  surrogate,  be  in 
*  *  *  a  sum  not  exceeding  twice  the 
amount  which  appears  to  be  due  from  the  de- 
cedent to  residents  of  the  state."  Another 
section  of  the  code  provides  that  administra- 
tors generally  shall  qualify  by  giving  a  bond 
in  a  penalty  not  less  than  twice  the  value  of 
the  personal  estate  of  the  decedent.  Under 
these  provisions  it  is  held  that  the  power  of  the 
surrogate  is  not  limited  to  requiring  a  bond 
not  exceeding  twice  the  amount  appearing  to 
be  due  to  the  residents,  but  that  the  penalty 
of  the  bond  may  be  fixed  at  double  the  amount 
of  the  personal  property  in  the  state,  espe- 
cially where  the  bond  given  in  the  state  of  the 
decedent's  domicil.  on  the  grant  of  the  origi- 
nal letters  of  administration,  was  limited  t» 


9jO 


Volume  XIII. 


Title  of 


AND  A D MINIS TRA  TORS.       Ancillary  Representatives. 


3.  Property  Covered  by  Bond.  —  An  ancillary  representative  is  required  to 
give  bond  for  the  security  of  such  property  only  as  he  is  authorized  to  admin- 
ister under  the  ancillary  appointment,  that  is,  such  as  is  locally  situate  within 
the  ancillary  administration,  and  no  liability  is  incurred  on  such  bond  in 
respect  to  any  other  property,  though  it  may  come  into  the  representative's 

hands.1  .  . 

VII.  Title  of  Ancillary  Representatives.  —  There  is  an  important  dis- 
tinction between  ancillary  and  domiciliary  representatives  in  regard  to  the  title 
which  vests  in  them.  A  domiciliary  representative  succeeds  to  the  title  of  all 
the  decedent's  personal  estate  wherever  situate,  while  an  ancillary  representa- 
tive's title  is  limited  to  such  of  the  assets  as  are  within  the  jurisdiction  in 
which  he  was  appointed.3  And  when  a  local  administrator  is  appointed,  the 
title  to  all  the  assets  within  his  jurisdiction  vests  in  him,  and  it  is  not  divested 
by  the  fact  that  the  assets  are  afterwards  carried  into  another  jurisdiction, 
where  there  is  also  a  duly  constituted  personal  representative  of  the  decedent, 
even  though  that  is  the  domicil.3 

double  the  amount  of  the  property  in  that 
state,  which  was  a  comparatively  small  part 
of  the  estate.  Matter  of  Prout,  128  N.  Y.  70, 
affirming  58  Hun  (N.  Y.)  608,  19  Civ.  Pro.  Rep. 
(N.  Y.)  435.  See  also  In  re  Govan,  2  Misc. 
Rep.  (N.  Y.  Surrogate  Ct.)  291. 

Items  Considered  in  Fixing  Penalty.  —  In  fix: 
ing  the  penalty  of  the  bond  of  an  ancillary  ad- 
ministrator in  accordance  with  the  amount  of 
the  claims  of  residents  against  the  decedent, 
1he  surrogate  may  ignore  a  disputed  claim 
which  probably  cannot  be  enforced  for  want  of 
legal  evidence.  Matter  of  Musgrave,  5  Dem. 
(N.  Y.)  427. 

1.  Ancillary  Bond  Covers  Only  Assets  in  Ancil- 
lary Jurisdiction.  —  Lewis  v.  Grognard,  17  N. 
J.  Eq.  425. 

Assets  Brought  from  the  Decedent's  Domicil  into 
the  ancillary  jurisdiction  are  not  covered  by 
t  ie  ancillary  bond.  Probate  Ct.  v.  Matthews, 
6  Vt.  269. 

The  Proceeds  of  Foreign  Real  Estate  are  not 

covered  by  the  bond,  though  they  are  brought 
into  the  ancillary  jurisdiction.  State  v.  Os- 
born.  71  Mo.  86. 

Money  received  by  an  executor  from  the 
sale,  in  one  state,  of  real  property  for  pay- 
ment of  debts,  and  for  the  disposition  of 
which  under  the  laws  of  that  state,  he  has 
there  given  bond,  does  not  render  him  liable 
as  assets  in  his  hands  in  another  state.  As  to 
it  he  is  subject  to  the  direction  of  the  foreign 
court.    Peck  v.  Mead,  2  Wend.  (N.  Y.)  470. 

2.  Distinction  Between  Title  of  Ancillary  and 
Domiciliary  Representatives.  —  Cureton  v.  Mills, 
13  S  Car.  409,  36  Am.  Rep.  700. 

Property  of  a  Decedent  Brought  from  a  Foreign 
Jurisdiction  to  that  of  the  domicil  vests  imme- 
diately in  the  administrator  there,  if  adminis- 
tration has  not  been  taken  out  in  the  foreign 
jurisdiction;  and  it  makes  no  difference  how 
short  a  time  the  property  remains  in  the  juris- 
diction to  which  it  is  thus  brought.  It  vests 
though  in  transitu.  Wells  v.  Miller,  45  111. 
382;  McCord  v.  Thompson,  92  Ind.  565. 

Since  the  domiciliary  representative  succeeds 
to  the  title  to  the  decedent's  personalty  every- 
where, he  may  receive  voluntary  payment  or 
delivery  of  foreign  assets  at  any  time  before 
the  appointment  of  an  ancillary  administrator 
in  the  foreign  jurisdiction  where  such  assets 
are,  and  give  a  valid  acquittance  therefor. 


931 


See  infra,  this  title,  Actions;  and  Collection  of 
Assets. 

Title  to  Local  Assets  Vests  in  Local  Adminis- 
trator—  Alabama.  —  Hatchett  v.  Berney,  65 
Ala.  39. 

Connecticut.  —  Riley  v.  Riley,  3  Day  (Conn.) 
88,  3  Am.  Dec.  260. 

Iowa.  —  Chamberlin  v.  Wilson,  45  Iowa  149. 
Kansas.  —  Moore  v.  Jordan,  36  Kan.  271,  59 
Am.  Rep.  550. 

Kentucky.  —  Moore  v.  Tanner,  5  T.  B.  Mon. 
(Ky.)  48,  17  Am.  Dec.  35;  Cosby  v.  Gilchrist,  7 
Dana  (Ky.j  207. 

Missouri.  —  Naylor  v.  Moffatt,  29  Mo.  126. 
New  fersey.  —  Banta   v.  Moore,   15  N.  J. 
Eq.  97. 

South  Carolina.  —  Dial  v.  Gary,  14  S.  Car. 
573,  37  Am.  Rep.  737. 

Vermont.  —  Bullock  v.  Rogers,  16  Vt.  294; 
Dodge  v.  Wetmore,  Brayt.  (Vt.)  92;  Lee  v. 
Havens,  Brayt.  (Vt.)  93;  Vaughn  v.  Barret,  5 
Vt.  333,  26  Am.  Dec.  306. 

Compare  Bougere's  Succession,  30  La.  Ann. 
424. 

Where  a  will  is  made  and  probated  in  the 
state  of  the  testator's  domicil,  and  an  admin- 
istrator is  appointed  in  another  state,  lands  situ- 
ated in  the  latter  state  are  assets  in  the  hands 
of  the  administrator  for  the  payment  of  debts 
due  there,  and  the  foreign  executor  cannot 
disturb  his  possession  for  the  purpose  of  sell- 
ing them,  until  such  debts  and  the  costs  of 
administration  are  paid.  Apperson  v.  Bolton, 
29  Ark.  418. 

Insurance  taken  out  by  an  administratrix  on 
property  of  her  intestate  in  a  state  other  than 
that  in  which  her  letters  of  administration 
were  granted,  belongs  to  her,  and  on  a  loss  oc- 
curring she  is  entitled  to  the  insurance  money 
against  one  who  had  taken  out  administration 
in  the  state  where  the  insurance  was  effected. 
Abbott  v.  Miller,  10  Mo.  141. 

A  Foreign  Administrator  cannot  release  or 
control  simple  contract  debts  in  the  primary 
jurisdiction.  Chapman  v.  Fish,  6  Hill  (N.  Y.) 
554- 

3.  Title  to  Assets  Taken  into  Other  Jurisdic- 
tions.—  When  administrations  are  granted  in 
different  countries,  each  portion  of  the  estate 
must  be  administered  in  the  country  in  which 
possession  of  it  is  taken  and  held  under  lawful 
authority;  and  the  administrator  under  a 
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VIII.  Collection  of  Assets — 1.  Collections  by  Foreign  Representatives.  

The  rule  that  a  foreign  representative  has  no  standing  in  court  to  sue  for  the 
recovery  of  debts  due  or  on  any  cause  of  action  belonging  to  the  decedent, 
unless  thereto  authorized  by  local  statutes,  is  considered  in  another  part  of 
this  article.1  But  it  does  not  follow  from  this  rule  that  he  is  in  no  case  con- 
cerned with  or  possessed  of  authority  in  respect  to  assets  beyond  the  jurisdic- 
tion of  the  courts  of  the  state  or  country  in  which  he  was  appointed.  As  the 
personal  representative  of  the  decedent,  deriving  his  authority  from  the  laws 
of  the  decedent's  domicil,  he  is  invested  with  the  title  to  all  the  personal 
estate,  wherever  it  may  be  locally  situate;  and  though  he  may  be  disqualified 
from  suing  in  a  foreign  jurisdiction,  there  are  several  ways  in  which  he  may 
get  in  foreign  assets  without  the  aid  of  the  foreign  courts.  Thus  it  is  held  by 
an  almost  unbroken  line  of  authorities  that  he  may  receive  voluntary  payment 
from  a  foreign  debtor,  and  give  a  valid  acquittance,  if  ancillary  letters  have 
not  been  granted  by  the  probate  court  of  the  foreign  debtor's  residence ; 2 


foreign  grant  has  a  right  to  hold  the  assets  re- 
ceived under  it  against  the  home  administrator 
even  after  they  have  been  remitted  to  the 
country  of  the  domicil  of  the  deceased.  Dor- 
say  v.  Connell,  22  New  Bruns.  564. 

Goods  transported  from  a  state  in  which  an 
administrator  has  been  appointed,  to  another 
state  in  which  there  is  an  ancillary  adminis- 
trator, for  sale  in  the  markets  of  the  latter 
state,  do  not  vest  in  the  ancillary  adminis- 
trator. Crescent  City  Ice  Co.  v.  Stafford,  3 
Woods  (U.  S.)  94. 

1.  See  infra,  this  title,  Actions. 

2.  Voluntary  Payment  by  Foreign  Debtors  — 
England.  —  Atkins  v.  Smith,  2  Atk.  63. 

United  States.  —  Mackey  r.  Coxe,  18  How. 
(U.  S.)  104;  Wilkins  v.  Ellett,  9  Wall.  (U.  S.) 
740,  108  U.  S.  256;  Wyman  v.  Halstead,  109 
U.  S.  654;  Harvey  v.  Richards,  1  Mason  (U. 
S.)  381;  Trecothick  v.  Austin,  4  Mason  (U. 
S.)  16. 

California.  —  McCully  v.  Cooper,  114  Cal. 
258. 

Connecticut.  —  Marcy  v.  Marcy,  32  Conn.  308; 
Selleck  v.  Rusco,  46  Conn.  370;  Slocum  v. 
Sanford,  2  Conn.  534;  Riley  v.  Riley,  3  Day 
(Conn.)  74,  3  Am.  Dec.  260. 

Kansas.  —  Denny  v.  Faulkner,  22  Kan.  89. 

Kentucky.  —  Moore  v.  Tanner,  5  T.  B.  Mon. 
(Ky.)  48,  17  Am.  Dec.  35;  Barnes  v.  Brashear, 
2  B.  Mon.  (Ky.)  384;  Fletcher  v.  Sanders,  7 
D:uia  (Ky.)  345,  32  Am.  Dec.  96. 

Maine.  —  Smith  v.  Guild,  34  Me.  443. 

Maryland.  —  Citizens'  Nat.  Bank  v.  Sharp, 
53  Md.  521,  holding  that  payment  to  the 
foreign  administrator  is  valid  and  a  good 
discharge  of  the  debt,  if  made  before  ancillary 
letters  are  granted  in  Maryland,  whether  the 
decedent  left  creditors  in  Maryland  or  not. 

Massachusetts.  —  Dawes  v.  Head,  3  Pick. 
(Mass.)  128;  Davis  v.  Estey,  8  Pick.  (Mass.) 
475;  Rand  v.  Hubbard,  4  Met.  (Mass.)  255. 

Michigan.  —  Reynolds  v.  McMullen,  55 
Mich.  568,  54  Am.  Rep.  386. 

Minnesota.  —  Dexter  v.  Berge,  (Minn.  1899) 
78  N.  W.  Rep.  till;  Putnam  v.  Pitney,  45 
Minn.  242. 

Mississippi.  —  Klein  v.  French,  57  Miss.  662; 
Satterwhite  v.  Littlefield,  13  Smed.  &  M. 
(Miss.)  302. 

New  Hampshire.  —  Luce  v.  Manchester,  etc., 
R.  Co.,  63  N.  H.  589;  Gove  v.  Gove,  64  N.  H. 


503.  Compare  Heywood  v.  Hartshorn,  55  N. 
H.  480. 

New  Jersey.  —  Matter  of  Cape  May,  etc., 
Nav.  Co.,  51  N.  J.  L.  78. 

New  York.  —  Williams  v.  Storrs,  6  Johns. 
Ch.  (N.  Y.)  353,  10  Am.  Dec.  340;  Parsons  v. 
Lyman,  20  N.  Y.  103;  Petersen  v.  Chemical 
Bank,  32  N.  Y.  21,  88  Am.  Dec.  298;  Doolittle 
v.  Lewis,  7  Johns.  Ch.  (N.  Y.)  45,  11  Am.  Dec. 
389;  Vroom  v.  Van  Home,  10  Paige  (N.  Y.) 
549,  42  Am.  Dec.  94;  Stone  v.  Scripture,  4 
Lans.  (N.  Y.)  188;  Middlebrook  v.  Merchants' 
Bank,  41  Barb.  (N.  Y.)  481,  18  Abb.  Pr.  (N.  V.) 
109,  27  How.  Pr.  (N.  Y.)  474;  Schluter  v. 
Bowery  Sav.  Bank,  117  N.  Y.  125,  (Supreme 
Ct.)  1  N.  Y.  Supp.  655;  Brown  v.  Brown,  1 
Barb.  Ch.  (N.  Y.)  214. 

North  Carolina.  —  Grant  v.  Reese,  94  N.  Car. 
720;  Nisbet  v.  Stewart,  2  Dev.  &  B.  L.  (19  N. 
Car.)  24. 

Pennsylvania. — Shakespeare  v.  Fidelity  Ins., 
etc.,  Co.,  97  Pa.  St.  173;  Gray's  Appeal,  116 
Pa.  St.  256.  Compare  Reeside  v.  Reeside,  6 
Phila.  (Pa.)  507,  25  Leg.  Int.  (Pa.)  84. 

South  Carolina.  —  Dial  v.  Gary,  14  S.  Car. 
573.  37  Am.  Rep.  737. 

In  Parsons  v.  Lyman,  20  N.  Y.  103,  it  was 
said:  "  If  residents  of  this  state  have  in  their 
possession  property  which  belongs  to  a  party 
domiciled  abroad,  or  are  indebted  to  him,  thev 
may  of  course  recognize  any  valid  title  claimed 
under  him,  arising  out  of  an  act  in  pais,  bv 
testament  or  by  succession  upon  intestacy,  and 
may  voluntarily  deliver  over  the  property  1  r 
make  payment  of  the  debt.  Our  jurisdiction 
is  not  violated  nor  our  tribunals  in  any  respect 
contemned  by  such  a  transaction.  Simply, 
our  laws  are  not  invoked  because  in  the  case 
supposed  there  is  no  occasion  for  their  agency. 
If  the  property  or  money  is  thereupon  taken 
by  the  new  possessor  into  the  foreign  jurisdic- 
tion, we  have  no  further  concern  with  the 
matter." 

In  Wilkins  v.  Ellett,  9  Wall.  (U.  S.)  740,  108 
U.  S.  256,  the  facts  were  as  follows:  A  citizen 
of  Tennessee  died  in  Alabama,  and  letters  of 
administration  were  granted  there.  A  debtor 
of  the  decedent  in  Tennessee  paid  the  debt  to 
the  Alabama  administrator.  Afterwards  ad- 
ministration was  granted  at  the  decedent's 
domicil  in  Tennessee.  There  were  no  credit- 
ors or  next  of  kin  of  the  decedent  in  Tennes- 
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and  as  incidental  to  his  authority  to  receive  such  voluntary  payments  he  may 
satisfy  and  release  mortgages  of  land  in  foreign  jurisdictions  If,  however, 
such  ancillary  grant  has  been  made,  it  is  held  that  the  domiciliary  representa- 
tiveCannot  Teceive  payment  of  the  debt  and  discharge  the  debtor  as  against 
h  anciUa  v  administrator,  but  that  the  right  to  receive  the  debt  in  such  case 
s  in  the  ancillary  administrator  alone,  though  the  note  or  other  evidence  of 
debt  is  in  She  possession  of  the  domiciliary  representative.*    The  domiciliary 


see  It  was  held  that  the  payment  to  the 
Alabama  administrator  was  good  as  against 
the  subsequently  appointed  administrator  in 
Tennessee.  ,  _ 

In  Bull  v.  Fuller,  78  Iowa  20,  16  Am.  bt. 
Rep  419  it  appeared  that  the  decedent  died  in 
Vermont,  where  she  had  previously  resided, 
and  administration  was  there  granted,  but 
subsequently  original  administration  was  also 
granted  in  New  York,  where  the  decedent  had 
been  for  a  time  shortly  before  her  death,  and 
where  there  was  a  note  belonging  to  her.  The 
maker  of  the  note,  residing  in  Iowa,  paid  it  to 
the  administrator  in  Vermont  before  the  New 
York  letters  were  granted.  On  these  facts  it 
was  held  that  the  maker  was  discharged,  and 
that  he  could  not  be  required  to  make  pay- 
ment under  the  administration  granted  in 
New  York.  .  . 

A  Voluntary  Payment  to  the  administrator  ot 
the  domicil.  bv  a  foreign  debtor,  is  a  good  ac- 
quittance to  such  foreign  debtor.  Swatzel  v. 
Arnold,  I  Woolw.  (U.  S.)  383. 

Collecting  Claims  Against  United  States.  —  1  he 
administrator  of  a  creditor  of  the  government, 
duly  appointed  in  the  state  where  the  decedent 
was  domiciled  at  his  death,  may  receive  pay- 
ment and  give  a  full  discharge  of  the  debt  in 
any  place  where  the  government  may  choose 
to  pay  it,  whether  it  be  at  the  seat  of  govern- 
ment or  at  any  other  place  where  the  funds 
are  deposited.  He  is  not  obliged  to  take  out 
letters  of  administration  in  the  District  of 
Columbia,  because  debts  due  from  the  govern- 
ment have  no  locality  at  the  seat  of  govern- 
ment. Vaughan  v.  Northup,  15  Pet.  (U.  S.)  1, 
affirming  5  Cranch  (C.  C.)  496;  Davis  v.  Chap- 
man, 83  Va.  67,  5  Am.  St.  Rep.  251. 

Necessity  of  Eesorting  to  Legal  Proceedings.  — 
It  is  only  when  legal  proceedings  must  be 
taken  for  the  recovery  of  debts  that  it  is  neces- 
sary for  a  foreign  representative  to  take  out 
letters  Parsons  v.  Lyman,  20  N.  Y.  108,  18 
How.  Pr.  (N.  Y.)  193,  affirming  28  Barb.  (N. 
Y.)  564,  and  reversing  4  Bradf.  (N.  Y.)  268. 

Thus,  where  money  has  been  paid  into  the 
surrogate's  court  for  the  benefit  of  a  deceased 
resident  of  another  state,  the  domiciliary  rep- 
resentative of  the  decedent  has  no  standing  to 
present  a  petition  to  such  court  asking  that 
the  fund  be  paid  to  him.  Matter  of  Jones,  3 
Redf.  (N.  Y.)  257- 

Promise  to  Pay  Foreign  Administrator  Before 
Grant  of  Ancillary  Letters.  —  In  Weizell  v.  Cin- 
cinnati Sav.  Inst.,  1  West.  L.  J.  (Ohio)  393,  1 
Ohio  Dec.  (Reprint)  55,  administration  was 
first  granted  in  Tennessee  where  the  intestate 
died,  and  afterwards  in  Ohio.  The  defend- 
ants, having  a  deposit  belonging  to  the  in- 
testate, promised  payment  to  the  Tennessee 
administrator,  without  notice  that  one  had 
been  appointed  in  Ohio,  but  made  the  pay- 
ment after  notice.    It  was  held  that  the  Ohio 


administrator  could  not  compel  the  debtor  to 
pay  the  debt  again,  because  the  liability  of  the 
debtor  to  the  foreign  (Tennessee)  administrator 
attached  on  making  the  promise. 

Limitations  of  Rule  —  Local  Creditors  and  Dis- 
tributees. —  The  rule  that  an  executor  or  ad- 
ministrator may  receive  voluntary  payment 
from  a  foreign  debtor  of  the  decedent  and  give 
a  good  acquittance  is  restricted  by  some  of  the 
authorities  to  cases  where  there  were  no  cred- 
itors of  the  decedent,  or  persons  entitled  to 
distribution  in  the  state  where  the  debtor  re- 
sided. Jones  v.  Jones,  39  S.  Car.  247,  quoting 
from  Wilkins  v.  Ellett,  9  Wall.  (U.  S.)  740. 
See  also  Dial  v.  Gary,  14  S.  Car.  582,  37  Am. 
Rep.  737;  Colburn  v.  Wells,  1  Lack.  J ur.  (Pa.) 

Opposing  Authorities.  —  In  Alabama  and  Ten- 
nessee it  has  been  expressly  held  that  an  ex- 
ecutor or  administrator  has  no  power  to 
release  a  nonresident  debtor  of  the  decedent 
from  his  obligation,  and  that  a  voluntary  pay- 
ment to  him  by  a  nonresident  is  not  a  dis- 
charge of  the  debt,  though  the  payment  was 
made  before  ancillary  administration  was 
granted  in  the  state  of  the  debtor's  residence; 
and  the  decisions  in  Vermont  lean  strongly  in 
the  same  direction,  if  they  do  not  actually  so 
hold.  Hatchett  v.  Berney,  65  Ala.  39;  Young 
v  O'Neal,  3  Sneed  (Tenn.)  55;  Abbott  v. 
Coburn,  28  Vt.  663,  67  Am.  Dec.  735:  Bullock 
v.  Rogers,  16  Vt  294;  Vaughn  v.  Barret,  5  vt. 
333,  26  Am.  Dec.  306. 

But  see  Saunders  v.  Weston,  74  Me.  85,  in 
which  Danforth,  J.,  says  that  the  case  of  Ab- 
bott v.  Coburn,  28  Vt.  663,  67  Am.  Dec.  735. 
is  apparently  inconsistent  with  the  view  that 
an  executor  or  administrator  can  in  any  case 
collect  a  debt  due  from  a  foreign  debtor  of  the 
decedent,  but  that  the  facts  do  not  warrant 
such  an  inference. 

"The  Doctrine  of  the  English  Courts,"  says 
Brickell,  C.  J.,  "  is  that  such  payment  or  sur- 
render affords  no  protection  against  the  claim 
of  a  domestic  administrator."  Hatchett  v. 
Berney,  65  Ala.  39,  citing  Whart.  Conn.  Laws, 
8  626  in  which  the  author  says  "  the  prevalent 
doctrine"  is  that  a  voluntary  payment  or 
delivery  to  a  foreign  executor  or  administrator 
is  no  bar  to  a  subsequent  suit  by  a  local  ad- 
ministrator. . 

1.  Satisfaction  of  Foreign  Mortgages.  —  People 
-  Fitzgerald,  29  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  471 ;  Baldwin's  Appeal,  81  P.  St.  441-  But 
see  contra,  In  re  Thorpe,  15  Grant  s  Ch.  (L. 

C  2  7Foreign  Domiciliary  Representative  Not  En- 
titled to  Receive  Payment  as  Against  Domestic 
Ancillary  Administrator.  —  In  Mcllvoy  v.  Alsop, 
45  Miss.  366,  a  resident  of  Kentucky  held  a 
note  made  by  a  resident  of  Mississippi  and 
secured  by  a  lien  on  land  in  that  state.  The 
holder  of  the  note  died  in  Kentucky.  The  will 
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representative  may  also  take  peaceable  possession  of  anv  personal  prooertv 
in  a  foreign  jurisdiction,  if  he  can  do  so  without  suit;  «  and  if    fore  U  debS 
comes  into  the  jurisdiction  of  the  domiciliary  representative,  or  ow.Ts^ron,  v 
therein    the  domiciliary  representative  may  sue  him  there,  noSstTndS 
he  habihty  which  may  attach  in  consequence  of  an  ancillary  admin  trat  on 
nthe  jurisdiction  of  the  debtor's  residence.*    Not  only  hal  an  ocecuSr  £ 
administrator the  power  m  certain  cases  to  collect  debts  due  from  fore Z 
debtors,  but  it  is  also  held  to  be  his  duty  to  the  extent  of  his  conscious  abZ 
to  do  so,  and  the  court  of  the  domicil  may  compel  him  to  account  f o r  w  1  ful 
neglect  to  perform  that  duty;  *  and  he  will  be  allowed  the  expense  of  a  bona 
fide but  unsuccessful  attempt  to  make  the  collection  *  P 

Collections  by  Ancillary  Representatives.  —  When  an  anrilhrv  ^rlmini- 
trator  has  been  appointed,  he  succeeds  to  the  title  t all  the  a Seffby  he 

po  stsSn  of  aU  Se  tf^K?'  ^  haS  $he  ^ht  and  *  is  * !  duty to\  III 
possession  of  all  the  tangible  property  and  to  collect  all  debts  owimr  to  the 

decedent  by  resident  debtors.*    This  is  the  object  of  an  ancillary  grant  of 


was  probated  in  both  states,  and  letters 
granted  on  it.  The  note  fell  into  the  hands  of 
the  representative  in  Kentucky,  who  retained 
it  and  insisted  on  his  right  to  collect  it.  It 
was  held  that  the  note  was  assets  in  Missis- 
sippi, and  that  the  Mississippi  administrator 
was  entitled  to  collect  it,  which  right  was  not 
affected  by  the  fact  that  the  note  (the  mere  evi- 
dence of  the  debt)  was  in  the  hands  of  the  rep- 
resentative in  Kentucky,  except  so  far  as  to 
necessitate  the  taking  of  due  precaution,  for 
the  benefit  of  those  responsible  for  its  pay- 
ment, against  the  risk  and  danger  of  trouble 
and  costs  in  making  defense  against  an 
assignee. 

In  Citizens'  Nat.  Bank  v.  Sharp,  53  Md.  521, 
the  rule  laid  down  was  that  the  payment' by  a 
resident  creditor  to  a  foreign  executor  or  ad- 
ministrator would  operate  as  a  discharge  of 
Ihe  debt,  if  made  before  a  grant  of  ancillary 
letters  in  Maryland,  and  this,  irrespective  of 
the  question  whether  there  were  resident  cred- 
itors of  the  decedent. 

In  Walker  v.  Welker,  55  111.  App.  118,  it 
was  held  that  where  ancillary  letters  of  admin- 
istration on  the  estate  of  a  nonresident  de- 
cedent were  issued  in  Illinois  at  the  instance 
of  a  creditor,  and  the  ancillary  administrator 
commenced  suit  to  foreclose  a  mortgage  held 
by  the  decedent  on  land  in  that  state,  a  sub- 
sequent payment  by  the  mortgagor  to  the 
foreign  executor  of  the  amount  due  on  the 
mortgage  could  not  be  set  up  as  a  defense  to 
the  foreclosure  suit.  See  also  Hatchett  v. 
Berney,  65  Ala.  39;  Ferguson  v.  Morris,  67 
Ala.  389;  Barnes  v.  Brashear,  2  B.  Mon.  (Ky.) 
380;  Klein  v.  French,  57  Miss.  662;  Bartlett  v. 
Hyde,  3  Mo.  490;  Brown  v.  Brown,  1  Barb. 
Ch.  (N.  Y.)  189;  Vroom  v.  Van  Home,  10 
Paige  (N.  Y.)  549,  42  Am.  Dec.  94;  Parsons  v. 
Lyman,  20  N.  Y.  103;  Middlebrook  v.  Mer- 
chants' Bank,  41  Barb.  (N.  Y.)  481,  18  Abb 
Pr.  (N.  Y.)  109,  27  How.  Pr.  (N.  YO474;  Stone 
v.  Scripture,  4  Lans.  (N.  Y.)  186. 

1.  Taking  Peaceable  Possession  of  Personalty  in 
Another  State.  —  Sel leek  v.  Rusco,  46  Conn. 
370;  Fletcher  v.  Sanders,  7  Dana  (Ky.)  349,  32 
Am.  Dec.  96;  Putnam  z'.jPitney,  45  Minn.  242; 
Vroom  v.  Van  Home,  10  Paige  (N.  Y.)  549,  42 
Am.  Dec.  94. 

Fugitive  Slaves. —  In    Com.    v.    Griffith,  2 
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Pick.  (Mass.)  11,  it  was  held  that  an  adminis- 
trator appointed  in  Virginia  could  seize  a 
fugitive  slave  in  Massachusetts  under  the  Act 
of  Congress  of  1792,  without  taking  out  ad- 
ministration there,  such  administrator  being 
the  person  to  whom  the  service  or  labor  of  the 
slave  was  due,  within  the  meaning  of  said  act. 

2.  Action  Against  Foreign  Debtor  Coming  into 
Jurisdiction    of   Domiciliary  Representative.— 
Equitable  L.  Assur.  Soc.  v.  Vogel,  76  Ala.  441 
52    Am.  Rep.  344;   Saunders  v.  Weston  74 
Me.  85. 

The  domestic  representative  is  not  bound  to 
follow  the  debtor  or  assets  out  of  the  state, 
but  if  the  debtor  comes  into  this  state  it  is  the 
duty  of  the  personal  representative  tosue  him, 
and  the  failure  so  to  do  would  be  a  devastavit! 
St.  John  v.  Hodges,  9  Baxt.  (Tenn.)  334. 

In  Equitable  L.  Assur.  Soc.  v.  Vogel,  76  Ala. 
441.  52  Am.  Rep.  344,  it  was  held  that  where 
a  citizen  of  Alabama  obtained  in  that  state  a 
policy  of  insurance  on  his  own  life,  from  a  cor- 
poration chartered  in  New  York  but  having 
an  office  and  doing  business  in  Alabama  by  an 
agent,  through  whom  the  policy  was  effected, 
his  executor  could  maintain  an  action  on  the 
policy  in  the  courts  of  Alabama,  notwithstand- 
ing the  grant  of  administration  also  in  New 
York. 

Nonresident  Debtor  Owning  Property  in  Juris- 
diction of  Domicil.  —  If  a  debtor  of  a  decedent 
owns  property  in  the  jurisdiction  of  the  domi- 
cil, the  executor  or  administrator  may  proceed 
therein  against  him  by  attachment,  though 
the  debt  is  evidenced  by  a  note  which  is  pay- 
able at  the  residence  of  the  debtor.  Amsden 
v.  Danielson,  18  R.  I.  787.  19  R.  I.  533.  See 
also  O'Reilly  v.  New  York,  etc.,  R.  Co  16  R 
I.  388. 

3.  Duty  to  Collect  Foreign  Debts.  —  Matter  of 

Ortiz,  86  Cal.  306,  21  Am.  St.  Rep.  44-  Schultz 
v.  Pulver,  11  Wend.  (N.  Y.)  361,  offi 

1  mine  "? 

Paige  (N.  Y.)  182;   Bowman  v.  Carr,  5  Lea 
(Tenn.)  575.     Compare  Colson  v.  Martin  Phil 
Eq.  (62  N.  Car.)  125. 

4.  Allowance  of  Expense  of  Attempt  to  Collect 
Foreign  Debt.  —  Bowman  v.  Carr,  5  Lea  (Tenn  ) 
571. 

5.  Collection  of  Local  Assets  by  Ancillary  Admin- 
istrator —  A labama.  —  Grimball  v.  Patton,  70 
Ala.  626;  Exp.  Grimball,  61  Ala.  508;  Welch  v. 
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letters  1  and  the  authority  of  the  ancillary  administrator  is  exclusive  as  against 
any  representative  constituted  under  the  laws  of  any  other  state  or  country  » 
IX  Disposal  of  Assets  by  Ancillary  Representative  - 1.  Payment  of 
Debts  '—a  General  Rule.  -The  principal  duty  of  an  ancillary  ad- 
ministrator, after  collecting  the  assets  to  which  his  authority  extends 
r     pay  the  claims  of  the  local  creditors  of  the  decedent  *  out  of  such 


Welch,  14  Ala.  76;  Gardner  v.  Gantt,  19  Ala. 
666-  Lockhart  v.  Cameron,  29  Ala.  355. 

Arkansas.  —  Wolff  v.  Perkins,  51  Ark.  43; 
Green  v.  Byrne,  46  Ark.  453;  Shegogg  v.  Per- 
kins, 34  Ark.  117;   Gibson  v.  Dovvell,  42  Ark. 

164.  _  „  . 

California.  —  McCully  v.  Cooper,  114  <-al. 

258.  _ 
Connecticut.  —  Holcomb  v.  Phelps,  16  Conn. 

13c  Perkins  v.  Williams,  2  Root  (Conn.)  463; 

Champlin  v.  Tilley,  3  Day  (Conn.)  305;  Ho- 

bart  v.  Connecticut  Turnpike  Co.,  15  Conn. 

147-  Perkins  v.  Stone,  18  Conn.  276. 

Illinois.— Youngv.  Wittenmyre,  123  111.  3°3- 
Indiana.  —  State  v.  Gregory,  88  Ind.  no. 
Massachusetts.  —  Stevens    v.    Gaylord,  n 

Mass.  256. 

South  Carolina.  —  Jones  v.  (ones,  39  b.  Car. 

247. 

Tennessee.  —  Ellis  v.  Northwestern  Mut.  L. 
Ins.  Co.,  100  Tenn.  177. 

If  a  decedent  leaves  debts  and  effects  in  a 
state  or  country  other  than  that  in  which  he 
was  domiciled,  these  can  never  be  collected  by 
an  administrator  appointed  in  the  place  of  his 
domicil;  but  local  administration  must  be 
granted  to  some  person  for  that  purpose, 
which  will  be  considered  as  merely  ancillary 
to  the  principal  administration.  Stevens  v. 
Gaylord,  11  Mass.  256. 

An  ancillary  administrator  is  bound  to  use 
due  diligence  in  collecting  claims  locally  due 
the  estate,  though  there  is  a  domiciliary  ad- 
ministrator who  was  first  appointed.  State  v. 
Gregory,  88  Ind.  no. 

Money  Transmitted  by  a  Foreign  Executor  from 
Abroad,  where  the  decedent  was  domiciled,  all 
debts  there  having  been  paid  to  his  agent  with 
directions  to  pay  it  over  to  a  legatee,  is  not 
assets  in  the  state  to  which  it  was  transmitted, 
and  cannot  be  demanded  by  an  ancillary  ad- 
ministrator appointed  there  in  order  that  he 
may  apply  it  to  the  payment  of  local  creditors. 
Wheelock  v.  Pierce,  6  Cush.  (Mass.)  288. 

If  a  Foreign  Debtor  Voluntarily  Comes  into  the 
State  for  a  temporary  purpose,  he  may  be 
there  sued  by  an  ancillary  administrator  ap- 
pointed therein,  if  such  administrator  acts 
•without  intent  to  defraud  the  principal  admin- 
istration and  the  debt  has  not  been  paid  or 
sued  on  in  the  state  where  the  debtor  resides. 
Fox  v.  Carr,  16  Hun  (N.  Y.)  434-  Compare 
Klein  v.  French,  57  Miss.  662,  in  which  the 
court  made  a  distinction  between  payment  to 
domiciliary  and  payment  to  ancillary  repre- 
sentatives, holding  that  while  payment  to  the 
former  is  always  good  if  there  is  no  represent- 
ative at  the  time  in  the  debtor's  state,  yet 
payment  to  the  latter  is  good  only  where  the 
debtor  lives  in  the  same  state. 

Actions  on  Life-insurance  Policies.  —  Money 
due  on  a  policy  of  life-insurance  is  generally 
considered  as  a  debt  due  in  the  state  where 
•the  insurance  company  has  its  habitat,  and  is 


to  be  recovered  by  a  personal  representative 
there  appointed.  But  where  the  insured  was 
domiciled  and  died  in  another  state,  having 
the  policy  in  his  possession  at  the  time  of  his 
death,  and  it  came  into  the  hands  of  the 
domiciliary  representative,  he  may  recover  on 
it  if  there  was  an  agent  of  the  company  ap- 
pointed in  that  state  under  its  laws  to  receive 
a  service  of  process  against  the  company.  In 
such  cases  the  principle  that  a  simple  contract 
debt  follows  the  person  of  the  debtor  is  not  in- 
vaded, because  the  debtor  (insurance  com- 
pany)'is  present  by  its  agent  so  that  the  policy 
is  assets  in  that  state.  Sulz  v.  Mutual  Reserve 
Fund  L.  Assoc.,  145  N.  \.  563-  See  also  Wy- 
man  v.  Halstead,  109  U.  S.  654;  New  England 
Mut.  L.  Ins.  Co.  v.  Woodworth,  in  U.  S.  138; 
Mor'risson  v.  Mutual  L.  Ins.  Co.,  57  Hun  (N. 
Y.)  97;  Holyoke  v.  Union  Mut.  L.  Ins.  Co.,  84 
N.  Y.  648,  affirming  22  Hun  (N.  Y.)  75. 

As  to  the  locality  to  be  attributed  to  debts 
due  to  a  decedent,  see  the  title  Executors  and 
Administrators,  vol.  11,  p.  764-  See  also 
supra,  this  title,  Appointment  of  Ancillary 
Representatives  —  Situs  of  Assets  for  Purpose  of 
Granting  Administration.  _  _ 

1.  The  Paramount  Object  of  Ancillary  Adminis- 
tration is  to  collect  the  assets  locally  situated 
and  to  pay  therefrom  the  demand  of  local 
creditors,  if  any  there  be.  See  supra,  this 
title,  Appointment  of  Ancillary  Representatives 
  When  Appointment  Is  Necessary  or  Proper. 

2.  Authority  of  Local  Administrator  Exclusive 
of  Foreign  Domiciliary  Representative.  —  Stone 
v  Scripture,  4  Lans.  (N.  Y.)  186;  Willing  v. 
Perot,  5  Rawle  (Pa.)  264;  Sanders  v.  Jones,  8 
Ired.  Eq.  (43  N.  Car.)  246;  Dial  v.  Gary,  14  S. 
Car.  573,  37  Am.  Rep.  737- 

Though  the  domiciliary  representative  may 
receive  voluntary  payments  from  debtors  re- 
siding in  another  state,  and  give  valid  acquit- 
tance therefor,  he  cannot  do  so  if  ancillary 
letters  have  been  granted  in  the  state  of  the 
debtor's  residence.  See  supra,  this  section, 
Collections  by  Foreign  Representatives,  note  For- 
eign Domiciliary  Representative  Not  Entitled  to 
Receive  Payment  as  Against  Domestic  Ancillary 
Administrator. 

3.  Payment  of  Debts  by  Ancillary  Administrator 
—  Alabama.  —  Jones  v.  Drewry,  72  Ala.  311. 

Arkansas.  —  Wolff  v.  Perkins.  51  Ark.  43; 
Green  v.  Byrne,  46  Ark.  453;  Gibson  1:  Dow- 
ell,  42  Ark.  164;  Shegogg  v.  Perkins,  34  Ark. 
117 

California.  —  McCully  z;  Cooper,  114  Cal. 

258-  Ttl 

Illinois.  —  Young  v.  Wittenmyre,  123  111.  303. 

Iowa_  _  Ashton  v.  Miles,  49  Iowa  564. 

Massachusetts.— Fay  v.  Haven,  3  Met. 
(Mass)  109;  Richards  v.  Dutch,  8  Mass.  506; 
Davis  v.  Estey,  8  Pick.  (Mass.)  475;  Newell  v. 
Peaslee,  151  Mass.  601. 

Missouri.  —Spraddling  v.   Pipkin,   15  Mo. 

118. 
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assets,   unless  it  is  shown  that  the  principal  estate  is  insolvent  »  in  which  event 
the  payments  are  to  be  made  pro  rata,  according  to  the  whole  amount  o 
assets  and  the  whole  amount  of  debts;'  and  in  order  to  pay  the  local  debt 
he  may  procure  an  order  for  the  sale  of  the  realty  in  his  state  if  the  oer 
sonalty  m  his  hands  is  insufficient,  though  there  is  sufficient  personalty  in^he 
domiciliary  jurisdiction  to  pay  all  the  debts  4  ^n^iy  m  me 

b.  What  Law  Governs.  -  The  administration  of  an  estate  is  governed 
as  to  creditors  by  the  law  of  the  place  where  the  representative^  and 
was  appointed;    and  therefore  all  questions  as  to  priority  of  debts  the 

Zfw  A  P/.°VI,ng  thrGmu'  etC-'  in  an  ancil,ary  administration,  must  be  £ 
terminal  by  the  law  of  the  place  where  that  administration  is  had  without 
regard  to  the  domicil  of  the  decedent  or  of  the  creditors,*  or  the  lex  loci 


New  Jersey.  —  Lewis  v.  Grognard,  17  N.  I 
Lq.  425.  J 

Pennsylvania.  —  Mothland  v.  Wireman  3  P 
&  W.  (Pa.)  188.  23  Am.  Dec.  71;  Dent's  An! 
peal,  22  Pa.  St.  515;  Stokely's  Estate,  19  Pa. 
St.  476;  Parker's  Appeal,  61  Pa.  St.  484. 

South  Carolina.  —  Jones  v.  Jones,  39  S.  Car. 
247. 

The  Paramount  Object  of  Ancillary  Administra- 
tion is  to  collect  the  assets  locally  situated  and 
to  pay  therefrom  the  demands  of  local  credit- 
ors, if  any  there  be.  McCully  v.  Cooper,  114 
Cal.  258. 

1.  Liability  to  Local  Creditors  Limited  to  Local 
Assets.  -  In  Fay  v.  Haven,  3  Met.  (Mass.)  109 
an  action  was  brought  to  charge  the  defend- 
ant, as  administrator  appointed  in  Massachu- 
setts of  the  decedent  who  died  domiciled  in 
Louisiana,  with  the  amount  of  a  debt  due  to 
the  plaintiff,  who  was  a  citizen  of  Massachu- 
setts.   It  appeared  that  the  defendant  and  an- 
other were  executors  of  the  will  in  Louisiana 
and  had  paid  all  debts  of  the  decedent  owing 
there,  and  that  the  balance  of  the  assets  col- 
lected in  Louisiana  had  been  paid  over  to  the 
defendant,  as  tutor  for  the  decedent's  infant 
children,  and  had  been  brought  by  him  into 
the  state  of  Massachusetts.    It  was  held  that 
the  plaintiff  was  not  entitled  to  recover  in  re- 
spect to  the  fund  so  received  in  Louisiana,  be- 
cause the  assets  received  by  an  executor  at  the 
testator's  domicil  are  to  be  administered  there 
and  though  the  executor  takes  ancillary  ad- 
ministration in  another  state,  where  there  are 
local  creditors,  he  is  not,   by  reason  of  the 
assets  received  at  the  testator's  domicil,  liable 
to  pay  debts  due  in  such  other  state.  The 
only  duty  devolving  on  an  ancillary  adminis- 
trator is  to  collect  the  assets  in  the  ancillary 
jurisdiction,  appropriate  so  much  of  the  avails 
thereof  to  the  payment  of  local  creditors  as 
would  be  authorized  by  the  general  solvency 
or  insolvency  of  the  estate,  and  remit  the  bal- 
ance to  the  place  of  the  principal  administra- 
tion.   See  also  Davis  v.  Estey,  8  Pick.  (Mass  ) 
475;  Richards  v.  Dutch,  8  Mass.  506;  Mitchell 
v.  Cox,  28  Ga.  32;  Lewis  v.  Grognard,  17  N.  J. 
Eq-  425;   Hopper  v.  Hopper,  (Supreme  Ct.)  3 
N.  Y.  Supp.  640. 

2.  Insolvency  of  Principal  Estate.  —  In  Ash  ton 
v  Miles,  49  Iowa  564,  it  was  stated  to  be  the 
duty  of  an  ancillary  administrator  to  proceed 
with  the  payment  of  local  creditors  without 
reference  to  the  condition  of  the  principal 
estate,  unless  it  is  shown  that  the  principal 
estate  is  insolvent,  and  it  was  suggested  that 
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it  would  be  allowable  for  claimants  to  show 
that  fact,  but  that  it  was  not  the  duty  of  the 
ancillary  administrator  to  do  so.  See  also 
Miner  v.  Austin,  45  Iowa  221,  24  Am.  Rep 
763.  Compare  Davis  v.  Estey,  8  Pick.  (Mass  > 
475.  in  which  it  was  said  to  be  the  duty  of  an 
ancillary  administrator  to  ascertain  the  amount 
of  the  assets  and  debts  in  both  jurisdictions 
and  to  pay  local  creditors/™  rata. 

3.  Pro  Rata  Payments.  —  If  there  are  not  suffi- 
cient assets  in  both  jurisdictions  to  pay  all  the 
debts  of  the  decedent,  the  debts  in  the  ancil- 
lary jurisdiction  should  not  be  paid  in  full 
but  only  prorata  according  to  the  whole  assets- 
and  the  whole  amount  of  debts.    Dawes  v 
Head,  3  Pick.  (Mass.)  128;  Davis  v.  Estey  8 
Pick.  (Mass.)  475;  Mothland      Wireman  i'p 
&  W.  (Pa.)  185,  23  Am.  Dec.  71. 

4.  Ancillary  Administrator  May  Procure  Order 
to  Sell  Real  Estate  for  Payment  of  Debts.  —  Law- 
rence's Appeal,  49  Conn.  411.  See  also  ihe 
title  Executors  and  Administrators  —  Sale 
of  Real  Estate  under  Order  of  Court —  Sufficient 
Personalty  in  Another  State,  vol.  11,  p.  1087. 
But  see  contra,  under  the  New  York  Code  of 
Civil  Procedure,  Ladd's  Estate,  5  Civ.  Pro 
Rep.  (N.  Y.  Surrogate  Ct.)  50,  2  Dem.  (N  Y  ) 
402. 

5.  Law  of  Place  Where  Representative  Acts  Gov- 
erns as  to  Payment  of  Debts  —  England  —  Part- 
ington v.  Atty.-Ge..,  L.  R.  4  H.  L.  100;  In  re 
Kloebe,  28  Ch.  Div.  175. 

United  States.  —  Union  Bank  v.  Smith  4 
Cranch  (C.  C.)  21,  affirmed  5  Pet.  (U.  S.)  518- 
Harrison  v.  Sterry,  5  Cranch  (U.  S.)  280 : 
M'Elmoyle  v.  Cohen,  13  Pet.  (U.  S.)  312. 

Alabama. — Jones  v.  Drewry,  72  Ala.  311- 
Kennedy  v.  Kennedy,  8  Ala.  391. 

Georgia.  —  McGehee  v.  Polk,  24  Ga.  406. 

Kentucky.  —  Warren  v.  Hall,  6  Dana  (Kv  ) 
452. 

Louisiana.  —  Olivier  v.  Townes,  2  Martin  N. 
S.  (La.)  93;  Mary's  Succession,  2  Rob.  (La.)  438! 

Maryland.  —  De  Sobry  v.  De  Laistre  2  Har 
&  J.  (Md.)  224,  3  Am.  Dec.  535. 

Massachusetts.  —  Dawes  v.    Head    3  Pick 
(Mass.)  128,  per  Parker,  C.  J. 

New  Hampshire. — Goodall  v.  Marshall  n 
N.  H.  88,  35  Am.  Dec.  472. 

New  Jersey.  —  In  Varnum  v.  Camp,  13  N  J 
L.  326,  25  Am.  Dec.  476. 

New  York.  —  Churchill  v.  Prescott,  3  Bradf. 
(N.  Y.)  233;  St.  Jurjo  v.  Dunscomb,  2  Bradf. 
(N.  Y.)  105;  Isham  v.  Gibbons,  1  Bradf.  (N. 
Y.)  69;  Holmes  v.  Remsen,  20  Johns.  CS  Y.> 
265,  11  Am.  Dec.  269. 
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Estate,  3  Rawle 
,  Gary,  14  3.  Car. 


contractus.*  And  if  assets  are  transmitted  from  the  state  where  they  were 
locally  situate  at  the  time  of  the  decedent's  death,  to  another  state  or  country 
in  which  letters  have  been  granted,  they  are  still  to  be  administered,  so  far  as 
regards  creditors  in  the  state  from  which  they  were  transmitted,  in  accord- 
ance with  the  laws  of  that  state,  whether  the  same  person  is  the  representative 
in  both  places  or  not.* 

c.  Nonresident  Claimants.  —  Though  the  principal  duty  of  an  ancillary 
administrator  is  to  pay  the  claims  of  local  creditors,  and  that  is  the  main  pur- 
pose for  which  he  is  appointed,  it  is  generally  held  that  he  is  not  limited  to 
the  payment  of  local  debts,  but  may  pay  pari  passu  with  them  the  claims  of 
foreign  creditors;3  though  there  is  some  conflict  of  authority  on  this  point.4 

•    Pennsylvania.  —  Miller's 
(Pa.)  319,  24  Am.  Dec.  345- 
South  Carolina.  —  Dial  ; 
579,  37  Am.  Rep.  737- 

Compare  Johnson  v.  Jackson,  56  Ga.  326,  21 
Am.  Rep.  285;  Wilson  v.  Dunsany,  18  Beav. 
293;  Thorne  v.  Watkins,  2  Ves.  35. 

In  Smith  v.  Union  Bank,  5  Pet.  (U.  S.)  518, 
affirming  4  Cranch  (C.  C.)  21,  it  appeared  that 
one  R.,  domiciled  at  Norfolk,  Va.,  died  leav- 
ing assets  in  the  District  of  Columbia,  and  in- 
debted by  bond  to  a  citizen  of  Virginia,  and 
on  simple  contract  to  a  bank  in  the  District  of 
Columbia,  where  administration  was  granted. 
By  the  law  of  Virginia  bond  debts  were  given 
priority  over  simple  contract  debts;  but  by  the 
law  of  Maryland,  which  was  in^ force  in  the 
district,  no  such  priority  was  given  to  bond 
debts.  It  was  held  that  the  order  in  which  the 
debts  of  the  decedent  were  to  be  paid  from  the 
assets  in  the  District  of  Columbia  was  to  be 
governed  by  the  law  of  Maryland,  and  not  by 
the  law  of  Virginia. 

Reasons  for  Doctrine. — "The  ground  on 
which  the  assets  are  to  be  collected  by  the  au- 
thority and  administered  according  to  the  law 
of  the  country  in  which  they  happen  to  be  at 
the  decedent's  death,  is  the  claim  which  its 
citizens  have  to  the  protection  and  assistance 
Of  the  government  in  the  prosecution  of  their 
rights."  Miller's  Estate,  3  Rawle  (Pa.)  319, 
24  Am.  Dec.  345. 

1.  Priorities  Not  Governed  by  Lex  Loci  Contrac- 
tus.—  Pardo  v.  Bingham,  L.  R.  6  Eq.  485; 
Smith  v.  Union  Bank,  5  Pet.  (U.  S.)  518, 
affirming  4  Cranch  (C.  C.)  21;  Harrison  v. 
Sterry,  5  Cranch  (U.  S.)  299. 

2.  Assets  Transmitted  to  Foreign  Jurisdiction. 
—  Hardenberg  v.  Manning,  4  Dem.  (N.  Y.) 
437;  Cureton  v.  Mills,  13  S.  Car.  409,  36  Am. 
Rep.  700. 

In  Cook  v.  Gregson,  2  Drew.  286,  the  dece- 
dent, who  was  domiciled  in  Ireland,  left  prop- 
erty both  in  Ireland  and  England.  The  same 
person  proved  in  both  countries.  At  that  time 
the  law  in  Ireland  gave  judgment  creditors 
priority  over  simple  contract  creditors.  Be- 
fore the  Irish  creditors  had  been  paid,  Irish 
assets  were  transmitted  to  England,  and  it  was 
contended  that,  inasmuch  as  the  transmission 
had  occurred,  they  had  become  English  assets, 
and  that  the  Irish  judgment  creditors  must 
remain  in  the  same  position  as  the  other  cred- 
itors. The  vice-chancellor,  however,  said  that 
was  not  so,  but  that  the  Irish  creditors  had 
priority  in  Ireland,  and  were  entitled  to  be 
paid  out  of  the  Irish  assets  according  to  the 
Irish  rules  of  priority.  See  also  Eames  v. 
Hacon,  18  Ch.  Div.  351;  Blackwood  v.  Reg., 
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L.  R.  8  App.  92;  Preston  v.  Melville,  8  CI.  & 
F.  I,  revie7ved  and  distinguished  by  Sir  J.  Pear- 
son in  In  re  Kloebe,  28  Ch.  Div.  175.  But  see 
contra,  Wilson  v.  Dunsany,  18  Beav.  293,  hold- 
ing that  the  priorities  of  creditors  are  regulated 
by  the  domicil  of  the  testator,  though  the  per- 
sonal assets  may  be  situate  and  administered 
in  another  country.  Speaking  of  this  case, 
however,  Sir  J.  Pearson  said  {In  re  Kloebe,  28 
Ch.  Div.  175)  that  there  seems  to  be  some  mis- 
take about  it,  and  that  it  was  unfortunate  that 
the  case  was  ever  reported. 

3.  Ancillary  Administrator  May  Pay  Foreign  as 
Well  as  Domestic  Creditors.  —  In  re  Kloebe,  28 
Ch.  Div.  175,  54  L-  J-  ch-  297,  52  L.  T.  N.  S. 
19.  33  W.  R.  391. 

England.  —  Reynolds  v.  Lewis,  29  L.  J.  Ch. 
296,  8  W.  R.  272. 

Canada.  —  Milne  v.  Moore,  24  Ont.  Rep.  456. 
United   States.  —  Harvey    v.    Richards,  t 
Mason  (U.  S.)  381. 

Alabama.  —  Fellows  v.  Lewis,  65  Ala.  343, 
39  Am.  Rep.  1. 

Illinois.  —  Rosenthal  v.  Renick,  44  111.  202. 
Iowa.  —  Miner  v.  Austin,  45  Iowa  221,  24 
Am.  Rep.  763. 

Maryland.  —  De  Sobry  v.  De  Laistre,  2  Har. 
&  J.  (Md.)  191,  3  Am.  Dec.  535- 

Massachusetts.  —  Dawes  v.  Head,  3  Pick. 
(Mass.)  144;  Davis  v.  Estey,  8  Pick.  (Mass.) 
475- 

New  Hampshire.  —  Goodall  v.  Marshall,  II 
N.  H.  88,  35  Am.  Dec.  472. 

New  York.  —  Cummings  v.  Banks,  2  Barb. 
(N.  Y.)  607.  See  also  Hopper  v.  Hopper,  125 
N.  Y.  400.  Compare  Moyer  v.  Weil,  I  Dem. 
(N.  Y.)  71. 

Tennessee.  —  Hays  v.  Cecil,  16  Lea  (Tenn.) 
160;  Bird  u.  Key,  8  Baxt.  (Tenn.)  366. 

What  Claims  Payable  —  "  Family  Allowances." 
—  It  has  been  held  that  in  an  ancillary  admin- 
istration in  Georgia,  the  widow  of  the  dece- 
dent may  be  allowed  the  year's  support 
provided  for  by  the  law  of  the  domicil. 
Mitchell  v.  Word,  64  Ga.  208.  Compare  Trox- 
ell's  Estate,  13  Montg.  Co.  Rep.  (Pa.)  68. 

A  Claim  Barred  in  the  State  of  the  Domicil  be- 
cause of  nonpresentation,  as  required  by  the 
statute  of  that  state,  cannot  be  paid  by  an  an- 
cillary administrator  in  another  state.  Durs- 
ton  v.  Pollock,  91  Iowa  668. 

Debts  Due  to  Domiciliary  Administrator.  —  An 
ancillary  administrator  having  the  same  for- 
eign domicil  as  the  decedent  is  not  entitled  to 
the  payment  of  his  individual  debt  out  of  the 
proceeds  of  the  ancillary  administration. 
Gray's  Appeal,  116  Pa.  St.  263.  See  also 
Moyer  v.  Weil,  1  Dem.  (N.  Y.)  71. 
4.  Rule  that  Ancillary  Administrator  May  Pay 
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But  of  course  a  creditor  cannot  obtain  payment  of  his  claim  in  both  jurisdic- 
tions, or,  by  presenting  it  in  both,  obtain  more  than  his  pro  rata  share  in  case 
the  assets  are  not  sufficient  to  pay  all  in  full ;  1  and  if  there  is  any  property  in 
the  country  where  the  creditor  resides,  which  is  applicable  only  to  the  claims 
of  local  creditors,  he  should  exhaust  his  remedies  there  before  seeking  satisfac- 
tion in  another  jurisdiction.2 

2.  Residue  After  Payment  of  Debts  —  a.  Transmission  of  Residue  to 
JURISDICTION  OF  DOMICIL.  —  After  an  ancillary  administrator  has  paid  the 
claims  of  the  local  creditors,  the  question  arises  as  to  what  disposition  he  is  to 
make  of  any  residue  that  may  remain  in  his  hands,  that  is,  whether  he  must 
transmit  it  to  the  domiciliary  jurisdiction  for  distribution,  though  there  are 
legatees  or  distributees  resident  within  the  place  of  the  ancillary  administra- 
tion, or  whether  he  may  make  distribution  among  such  resident  legatees  and 
distributees.  The  ordinary  and  usual  practice  is  for  the  ancillary  administrator 
to  transmit  the  residue  to  the  domiciliary  representative,3  and  some  authori- 

Only  Resident  Creditors.  —  Shegogg  v.  Perkins, 
34  Ark.  117  (Harrison,  J.,  dissenting);  William- 
son v.  Furbush,  31  Ark.  539;  Gibson  v.  Dow- 
ell,  42  Ark.  164;  Green  v.  Byrne,  46  Ark.  453; 
Barry's  Appeal,  88  Pa.  St.  131;  Churchill  v. 
Boyden,  17  Vt.  319:  Hunt  v.  Fay,  7  Vt.  170. 

In  Barry's  Appeal,  88  Pa.  St.  131,  it  was  said 
that  in  ancillary  administration  in  Pennsyl- 
vania, of  the  effects  of  a  decedent  who  was 
domiciled  elsewhere,  the  court  will  pay  only 
such  claimants  as  are  residents  of  Pennsyl- 
vania, and  order  the  balance  of  the  fund  to  be 
turned  over  to  the  foreign  administrator,  and 
that  nonresident  creditors  must  resort  to  that 
jurisdiction. 

In  Vermont  the.  rule  that  a  nonresident  cred- 
itor cannot  obtain  payment  of  his  claim  by  an 
ancillary  administrator  appointed  in  that  state 
has  been  changed  by  statute  so  as  to  allow 
nonresidents  to  prove  their  claims  if  the  estate 
is  insolvent  unless  property  left  by  the  dece- 
dent in  the  slate  of  the  domicil  of  the  creditor 
is  not  equally  appropriated  to  creditors  in  Ver- 
mont. Prentiss  v.  Van  Ness,  31  Vt.  95;  Gen. 
Stat.  Vt.,  c.  53,  §§  36,  37;  Stat.  Vt.  (1894), 
§§  2505,  2506. 

1.  Presenting  Claim  in  Both  Jurisdictions  — 
Protection  of  Other  Creditors.  —  //;  re  Kloebe,  28 
Ch.  Div.  175,  54  L.  J.  Ch.  297.  52  L.  T.  N.  S. 
19,  33  W.  R.  391;  Hays  v.  Cecil,  16  Lea 
(Tenn.)  160. 

In  Warrington's  Estate,  7  Pa.  Dist.  Rep.  712, 
it  was  held  that  the  rule  that  creditors  residing 
in  the  ancillary  jurisdiction  are  entitled  to  pay- 
ment before  transmission  of  the  assets  to  the 
domicil  applies  only  where  the  estate  is  solv- 
ent, and  that  a  creditor  of  an  insolvent  estate 
of  the  same  domicil  as  the  decedent  cannot 
have  his  claim  allowed  by  the  ancillary  admin- 
istrator, because  he  would  be  paid  in  full  to 
the  detriment  of  the  other  creditors  of  the 
domicil. 

2.  Property  Applicable  Exclusively  to  Local 
Debts.  —  Where  an  American  creditor  of  a 
British  subject  whose  property  in  America  was 
confiscated  during  the  Revolutionary  war, 
subject  to  the  claims  of  resident  creditors, 
sought  to  enforce  his  claim  against  the  per- 
sonal representative  in  England,  it  was  held 
that  he  should  first  have  applied  to  have  the 
confiscated  property  made  available  for  the 
payment  of  his  debt.  Peters  v.  Erving,  3  Bro. 
C.  C.  54;  Wright  v.  Nutt,  3  Bro.  C.  C.  326. 
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But  where  the  creditor  was  not  informed  of 
that  property,  no  laches  could  be  imputed  to 
him,  and  therefore  he  could  not  be  restrained 
by  injunction  from  prosecuting  his  suit  in 
England.    Peters  v.  Erving,  3  Bro.  C.  C.  54. 

3.  Transmitting  Residue  to  Domicil  —  I,  n 
—  Eames  v.  Hacon,  18  Ch.  Div.  347,  50  L.  J. 
Ch.  Div.  740,  45  L.  T.  N.  S.  196,  29  W.  R.  877, 
affirming  16  Ch.  Div.  407,  50  L.  J.  Ch.  Div. 
182,  43  L.  T.  N.  S.  567,  29  W.  R.  259;  In  re  De 
Penny,  (1891)  2  Ch.  68.  See  also  Enohin  v. 
Wylie,  10  H.  L.  Cas.  r. 

Alabama.  —  Childress  v.  Bennett,  10  Ala. 
751,  44  Am.  Dec.  503;  Woithy  v.  Lyon,  18 
Ala.  784;  Fretwell  v.  McLemore,  52  Ala.  124; 
Hall  v.  Pegram,  85  Ala.  522. 

Arkansas.  —  Wolff  v.  Perkins,  51  Ark.  43; 
Green  Byrne,  46  Ark.  453;  Shegogg  v.  Per- 
kins, 34  Ark.  117;  Gibson  v.  Dowell,  42  Ark. 
164;  Williamson  v.  Furbush,  31  Ark.  539. 

Connecticut.  —  Lawrence  v.  Kitteridge,  21 
Conn.  585,  56  Am.  Dec.  385. 

Georgia.  —  Mitchell  v.  Cox,  28  Ga.  32. 
Illinois.  —  Young  v.  W7ittenmyre,  123 
303,  22  111.  App.  496. 

Indiana.  —  McClerry  v.  Matson,  2  Ind. 
Warren  v.  Hofer,  13  Ind.  167. 

Iowa.  — In  re  Gable,  79  Iowa  178. 
Kentucky.  —  Fletcher  v.   Sanders,  7  Dana 
(Ky.)  345,  32  Am.  Dec.  96. 

Louisiana.  —  Gravillon  v.  Richard.  13  La. 
297;  Mourain  v.  Poydras,  6  La.  Ann.  151; 
Gaines's  Succession,  46  La.  Ann.  252. 

Maryland.  —  Wright  v.  Gilbert,  51  Md.  146. 
Massachusetts.  —  Davis         Estey,    8  Pick. 
(Mass.)  475;  Richards  v.  Dutch,  8  Mass.  506. 

Missouri. — Spraddling  v.  Pipkin,  15  Mo. 
118. 

New  Jersey.  —  Lewis  v.  Grognard, 
Eq.  425. 

New  York.  —  Carroll  v.  Hughes,  5  Redf. 
(N.  Y.)  337;  Clark  v.  Butler,  4  Dem.  (N.  Y.) 
378;  Trimble  v.  Dzieduzyiki,  57  How.  Pr.  (N, 
Y.  Supreme  Ct.)  208;  Matter  of  Conkling, 
(Surrogate  Ct.)  15  N.  Y.  St.  Rep.  74S;  Hopper 
v.  Hopper,  125  N.  Y.  405;  Matter  of  Dunn,  39 
N.  Y.  App.  Div.  510. 

Ohio.  —  Purcell  v.  Heinberger,  3  Ohio  Dec. 
(Reprint)  343. 

Pennsylvania.  —  Barry's  Appeal,  S8  Pa.  St. 
131;   Mothland  v.  Wireman,  3  P.  &  W.  (Pa.) 
185,  23  Am.  Dec.  71;  Stokely's  Estate,  19  Pa. 
St.  476;    Parker's  Appeal,  61  Pa.  St.  47S,  6 
Volume  XIII. 


N.  j. 


,posal  of  Assets  by  AND  A DMINIS TRA  TORS.        Ancillary  Representative. 


ties  hold  that  he  will  be  required  to  do  so  in  all  cases,  on  the  ground  that  it 
is  not  competent  for  a  court  granting  an  ancillary  administration  to  order  a 
distribution  of  the  estate  among  the  legatees  and  distributees.1  The  general 
rule  is,  however,  that  it  is  a  matter  of  judicial  discretion  for  the  court  to  order 
payment  of  the  residue  to  the  principal  representative,  which  is  done  purely 
in  a  spirit- of  comity  and  not  as  a  matter  of  right;  and  that  the  exercise  of 
this  discretion  depends  on  the  particular  circumstances  of  each  case.2  The 


Phila.  (Pa.)  369,  24  Leg.  Int.  (Pa.)  412;  Trox- 
ell's  Estate,  15  Montg.  Co.  Rep.  (Pa.)  29. 

Vermont.  —  Probate  Ct.  v.  Kimball,  42  Vt. 
320;  Porter  v.  Heydock,  6  Vt.  374. 

As  a  General  Question  of  Expediency,  it  seems 
that  persons  having  claims  in  the  character  of 
legatees  or  distributees  on  a  decedent's  estate 
should  be  compelled  to  resort  to  the  courts  of 
the  country  where  the  decedent  was  domi- 
ciled, and  where  the  personal  representatives 
of  such  estate  were  appointed.  Brown  v. 
Brown,  1  Barb.  Ch.  (N.  Y.)  189. 

The  General  Rule  that  the  residue  of  the 
assets  should  be  transmitted  from  the  ancillary 
jurisdiction  to  the  domiciliary  should  prevail, 
unless  to  obey  it  would  work  injustice  or  in- 
jury to  parties  having  such  an  interest  in  the 
estate  as  will  entitle  them  to  object  to  its 
observance.    Williams  v.  Williams,  5  Md.  467. 

Compelling  Domiciliary  Representative  to  Sue 
Ancillary  Representative  for  Residue.  —  In  Sher- 
man v.  Page,  85  N.  Y.  123,  it  was  held  that 
even  if  the  surrogate's  court  had  authority, 
under  the  New  York  statute  which  empowers 
surrogates  to  direct  and  control  the  conduct  of 
executors  and  administrators,  to  compel  the 
domiciliary  representative  of  a  decedent  to 
take  legal  proceedings  to  compel  the  ancillary 
representative  in  another  state  to  pay  over  the 
residue  remaining  in  his  hands  after  the  pay- 
ment of  debts  in  such  foreign  state,  it  was  still 
a  matter  of  discretion  with  the  surrogate's 
court  to  make  such  an  order,  and  that  the  ex- 
ecutor was  not  bound  to  institute  a  proceeding 
to  recover  the  residue  without  an  order  to  that 
effect. 

1.  Rule  that  Court  Granting  Ancillary  Letters 
Cannot  Order  Distribution.  —  Young  v.  Witten- 
myrj,  123  111.  303;  Fletcher  v.  Sanders,  7  Dana 
{Ky.)  345,  32  Am.  Dec.  96;  Jennison  v.  Hap- 
good,  10  Pick.  (Mass.)  77;  Dawes  v.  Boylston, 
9  Mass.  358,  6  Am.  Dec.  72;  Fay  v.  Haven,  3 
Met.  (Mass.)  109. 

This  doctrine  is  well  stated  in  Jennison  v. 
Hap?ood,  10  Pick.  (Mass.)  77,  as  follows: 
*'  The  question  of  domicil  being  thus  deter- 
mined, we  find  little  difficulty  in  settling  the 
question  of  jurisdiction.  It  has  been  settled 
in  this  court  that  the  lex  domicilii,  and  not  the 
lex  loci  rei  si/a,  must  govern  in  the  distribution 
of  the  personal  estate  of  a  deceased  person 
among  his  heirs  or  legatees,  whether  he  dies 
testate  or  intestate.  And  this  distribution  is 
to  be  made  under  the  authority  of  the  court 
within  whose  jurisdiction  the  deceased  had  his 
domicil,  it  not  being  competent  for  a  court 
granting  an  auxiliary  administration  to  order 
a  distribution  of  the  estate  among  the  heirs 
and  legatees." 

2.  Discretion  of  Court  to  Order  Transmission  of 
Residue  to  Domicil  —  Alabama.  —  Wright  v. 
Phillips,  56  Ala.  69;  Fretwell  v.  McLemore,  52 
Ala.  124. 
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Connecticut.  —  Lawrence  v.  Kitteridge,  21 
Conn.  585,  56  Am.  Dec.  385. 

Louisiana.  —  Gravillon  v.  Richard,  13  La. 
297;  Mourain  v.  Poydras,  6  La.  Ann.  151. 

Maryland.  —  Cassilly  v.  Meyer,  4  Md.  1; 
Williams  v.  Williams,  5  Md.  467;  Dalrymple 
v.  Gamble,  66  Md.  298. 

Massachusetts.  —  Welch  ».  Adams,  152  Mass. 
74;  Newell  v.  Peaslee,  151  Mass.  603. 

Mississippi.  —  Partee  v.  Kortrecht,  54  Miss. 
66. 

New  York.  —  Fox  v.  Carr,  16  Hun  (N.  Y.) 
440;  Trimble  v.  Dzieduzyiki,  57  How.  Pr.  (N. 
Y.  Supreme  Ct.)  213;  Despard  v.  Churchill,  53 
N.  Y.  192;  Matter  of  Hughes,  95  N.  Y.  55,  re- 
versing 16  N.  Y.  Wkly.  Dig.  268,  which  had 
affirmed  5  Redf.  (N.  Y.)  337;  Matter  of  Braith- 
waite,  19  Abb.  N.  Cas.  (N.  Y.  Surrogate  Ct.) 
113.  Compare  Matter  of  Conkling,  (Surrogate 
Ct.)  15  N.  Y.  St.  Rep.  748,  in  which  the  surro- 
gate, saying  that  he  had  no  discretion  in  the 
matter,  directed  an  ancillary  executor  to  remit 
the  personalty  to  the  probate  court  of  another 
state,  though  the  estate  was  a  large  one  and 
thereby  came  under  the  control  of  a  person 
inexperienced  in  business  matters. 

Pennsylvania.  —  Guier  v.  O'Daniel,  r  Binn. 
(Pa.)  349  note  a.  See  also  Mylin's  Estate,  18 
Phila.  (Pa.)  65,  43  Leg.  Int.  (Pa.)  152. 

Tennessee.  —  Carr  v.  Lowe,  7  Heisk.  (Tenn.) 
84. 

Vermont.  —  Porter  v.  Heydock,  6  Vt.  374. 
Virginia.  —  Moses  v.  Hart,  25  Gratt.  (Va.) 
795. 

In  the  Absence  of  Special  Equitable  Circum- 
tances,  each  administration  must  be  settled  in 
the  jurisdiction  in  which  it  was  granted;  and 
when  any  surplus  remains  in  the  hands  of  a 
foreign  or  ancillary  administrator,  after  paying 
all  debts  and  charges  of  administration  in  that 
jurisdiction,  the  foreign  court  will,  in  a  spirit 
of  comity,  and  as  a  matter  of  judicial  discre- 
tion, not  as  a  matter  of  right,  order  it  to  be 
paid  over  to  the  domiciliary  administrator. 
Wright  v.  Phillips,  56  Ala.  69. 

Principal  Representative  Not  Entitled  to  Resi- 
due as  Matter  of  Right.  —  Dorsey  v.  Dorsey,  5  J. 
J.  Marsh.  (Ky.)  282,  22  Am.  Dec.  33:  Car 
michael  v.  Ray,  5  Ired.  Eq.  (40  N.  Car.)  365. 
See  also  Governor  v.  Williams,  3  Ired.  L.  (25 
N.  Car.)  154,  38  Am.  Dec.  712. 

Exercise  of  Discretion  Dependent  on  Circum- 
stances. —  Whether  on  the  final  settlement  of 
the  ancillary  administration  there  shall  be  a 
distribution  or  a  transmission  of  the  assets  to 
the  domiciliary  administration,  is  matter  not 
of  jurisdiction,  but  of  judicial  discretion,  de- 
pending upon  the  particular  circumstances  of 
each  case.  Fretwell  v.  McLemore,  52  Ala. 
124;  Lawrence  v.  Kitteridge,  21  Conn.  585,  56 
Am'.  Dec.  385;  Gravillon  v.  Richard,  13  La. 
297;  Mourain  v.  Poydras,  6  La.  Ann.  151 ; 
Partee  v.  Kortrecht,  54  Miss.  66;  Matter  of 
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circumstances  which  render  proper  the  exercise,  by  a  court  in  which  an 
ancillary  administration  is  pending,  of  its  power  to  order  the  transmission  of 
the  estate  to  the  domiciliary  representative,  are,  that  there  should  be  no  local 
creditors  to  be  paid,1  that  the  rights  of  local  claimants  of  the  fund  will  not  be 
endangered;2  and  that  there  are  creditors  or  distributees  at  the  domicil,3  or 
that  there  is  no  person  in  the  ancillary  jurisdiction  who  claims  the  fund  as- 
legatee  or  distributee.4 

As  to  the  Proceeds  of  Real  Estate  which  still  retain  the  character  of  that  species 
of  property,  the  general  rule  in  regard  to  transmitting  assets  to  the  domicil  of 
the  decedent  does  not  ordinarily  apply,  because  the  right  of  succession  to  real 
estate  is  governed  by  the  lex  loci  rei  sites.6 

b.  Distribution  by  Ancillary  Representative.  —  Though  it  is  the 
usual  practice,  as  stated  above,  to  require  an  ancillary  administrator,  after 
paying  the  claims  of  local  creditors,  to  transmit  the  residue  of  the  estate  in 
his  hands,  if  any,  to  the  principal  executor  or  administrator  for  distribution 
among  those  entitled,  it  is  a  well-established  rule  that  distribution  may  be 
made  in  an  ancillary  administration  to  the  legatees  or  distributees  in  that  juris- 
diction instead  of  transmitting  the  fund  to  the  principal  representative  for  that 
purpose ;  6  but  when  distribution  is  so  made  it  must  be  according  to  the  laws. 


Hughes,  95  N.  Y.  55,  reversing  16  N.  Y.  Wkly. 
Dig.  268,  which  had  affirmed  5  Redf.  (N.  Y.) 
337- 

And  the  court  will  have  regard  to  the  rights, 
not  only  of  the  citizens  of  its  own  state,  but  of 
all  parties  in  interest.  Lawrence  v.  Kitter- 
idge,  2r  Conn.  585,  36  Am.  Dec.  385. 

1.  Payment  of  Local  Creditors  Before  Transmit- 
ting Assets  to  Domicil.  —  In  re  De  Penny,  (1891) 
2  Ch.  68;  Gravillon  v.  Richard,  13  La.  297; 
Mourain  v.  Poydras,  6  La.  Ann.  151;  Wright 
v.  Gilbert,  51  Md.  146;  Hopper  v.  Hopper,  125 
N.  Y.  405;  Smith  v.  New  York  Second  Nat. 
Bank,  70  Hun  (N.  Y.)  357;  Del  Valle's  Appeal, 
(Pa.  1886)  3  Cent.  Rep.  163,  affirming  17  W.  N. 
C.  (Pa.)  30;  Dent's  Appeal,  22  Pa.  St.  514; 
Parker's  Appeal,  61  Pa.  St.  478;  Barry's  Ap- 
peal, 88  Pa.  St.  131. 

Final  Settlement  in  Ancillary  Jurisdiction. — 
The  residuum  is  transmissible  to  the  country 
of  the  original  administration  only  when  a 
final  account  has  been  settled  in  the  proper 
tribunal  of  the  ancillary  administration,  on 
the  equitable  principles  adopted  by  its  own 
law  in  the  application  and  distribution  of  the 
assets  found  within  its  jurisdiction.  Eames 
v.  Hacon,  18  Ch.  Div.  347,  50  L.  J.  Ch.  Div. 
740,  45  L.  T.  N.  S.  196,  29  W.  R.  877,  affirming 
16  Ch.  Div.  407,  50  L.  J.  Ch.  Div.  182,  43  L. 
T.  N.  S.  567,  29  W.  R.  259. 

2.  Security  for  Local  Claimants. —  In  Omo- 
hundro's  Estate,  12  Lane.  Bar  (Pa.)  139,  it  was 
held  that  where  the  domiciliary  representative 
had  not  managed  the  estate  with  due  care,  the 
ancillary  administrator  should  not  be  ordered 
to  pay  over  the  residue  until  security  should 
be  given  to  indemnify  domestic  claimants. 

3.  Creditors  or  Distributees  at  Intestate's  Domi- 
cil.—  Fret  well  v.  McLemore,  52  Ala.  124;  In 
re  Gable,  79  Iowa  178;  Spraddling  v.  Pipkin, 
15  Mo.  118. 

4.  If  There  Is  No  Resident  Heir,  Legatee,  or 
Distributee  claiming  the  fund,  it  should  be 
transmitted  to  the  forum  domicilii,  on  the 
application  of  the  principal  administrator, 
taking  the  necessary  steps  to  prevent  the 
waste  or  misapplication  of  the  fund.  Chil- 


dress v.  Bennett,  to  Ala.  751,  44  Am.  Dec. 
503;  Barry's  Appeal,  88  Pa.  St.  131. 

5.  Proceeds  of  Realty  Not  Transmitted  to  Domi- 
cil for  Distribution. —  Ivey's  Estate,  11  W  N 
C.  (Pa.)  207. 

For  a  Full  Discussion  of  the  laws  governing 
the  right  of  succession  to  real  estate,  see  the 
title  Succession. 

6.  Distribution  by  Ancillary  Representative  — 
England.  —  Bruce  v.  Bruce,  2  B.  &  P.  229, 
note  a;  Bempde  v.  Johnstone,  3  Ves.  Jr.  198;. 
Somerville  v.  Somerville,  5  Ves.  Jr.  791. 

Alabama.  —  Wright  v.  Phillips,  56  Ala.  82: 
Cochran  v.  Martin,  47  Ala.  525;  Fretwell  i>. 
McLemore,  52  Ala.  124. 

Arkansas.  —  Gibson  v.  Dowell,  42  Ark.  164. 
Louisiana.  —  Gaines's    Succession,   46  La. 
Ann.  252. 

Maryland. — Cassilly  v.  Meyer,  4  Md.  I; 
Williams  v.  Williams,  5  Md.  467. 

Massachusetts.  —  Harvey  v.  Richards,  r 
Mason  (U.  S.)  381. 

Nc-m  York.  —  Suarez  v.  New  York,  2  Sandf. 
Ch.  (N.  Y.)  173. 

North  Carolina.  —  Grant  ?>.  Reese,  94  N. 
Car.  720;  Jones  v.  Gerock,  6  Jones  Eq.  (59  N. 
Car.)  190;  Carmichael  r.  Ray,  5  Ired.  Eq.  (40 
N.  Car.)  365. 

Pennsylvania. — Adlum's  Estate,  6  Phila. 
(Pa.)  347.  24  Leg.  Int.  (Pa.)  165;  Wellcs's 
Estate,  161  Pa.  St.  218,  34  W.  N.  C.  (Pa.)  327; 
Parker's  Appeal,  61  Pa.  St.  478;  Parker's 
Estate,  1  Leg.  Gaz.  Rep.  (Pa.)  15. 

Tennessee. — Gilchrist  v.  Cannon,  1  Coldw. 
(Tenn.)  58T. 

When  Legatees  Reside  Within  the  Ancillary 
Jurisdiction,  the  assets  may  be  distributed 
there.  Cassilly  v.  Meyer,  4  Md.  1;  Jones  v. 
Gerock,  6  Jones  Eq.  (59  N.  Car.)  190. 

In  Weaver's  Estate,  4  Pa.  Dist.  Rep.  260, 
the  decedent  domiciled  in  a  foreign  state  left 
assets  in  Pennsylvania.  An  administrator 
was  appointed  in  Pennsylvania,  where  the 
only  next  of  kin  resided,  and  the  only  creditor 
of  the  decedent  presented  his  claim  to  said  ad- 
ministrator. No  administrator  was  appointed 
in  the  foreign  state.  On  these  facts  it  was 
940  Volume  XIII. 


Disposal  of  Assets  by 


AND  A D MINIS TRA  TORS.        Ancillary  Representative. 


of  the  decedent's  domicil,  because  it  is  the  universally  received  doctrine  that 
personal  property  follows  the  person  of  the  owner,  and  in  its  devolution  is 
governed  by  the  laws  of  the  owner's  domicil,1  unless  a  different  rule  is  created 


held  that  distribution  would  be  ordered  in 
Pennsylvania. 

When  There  Are  No  Unpaid  Debts  at  the  Domi- 
cil, the  court  of  the  ancillary  administration 
will  order  distribution  of  the  estate.  Colvin's 
Estate,  26  Pittsb.  Leg.  J.  (Pa.)  149. 

The  Claim  of  the  Domiciliary  Administrator  for 
Commissions  is  not  alone  a  sufficient  ground  for 
transmitting  the  estate  to  the  domicil,  but  such 
claim  may  be  presented  in  the  ancillary  juris- 
diction. Dent's  Appeal,  22  Pa.  St.  514;  Ad- 
lum's  Estate,  6  Phila.  (Pa.)  347,  24  Leg.  Int. 
(Pa.)  165. 

If  the  Same  Person  Is  Both  the  Ancillary  and 
the  Domiciliary  Representative  of  the  decedent, 
and  his  final  account  in  the  ancillary  jurisdic- 
tion, showing  that  the  balance  in  his  hands 
has  been  paid  to  him  as  executor  under  his 
appointment  in  the  other  state,  has  been 
allowed,  a  bill  in  equity  to  construe  the  will 
and  marshal  and  distribute  the  estate  cannot 
afterwards  be  maintained  in  the  ancillary 
jurisdiction.  Emery  v.  Batchelder,  132  Mass. 
452. 

Fund  Awarded  by  Decree  of  Court  of  Domicil.  — 

Where  a  fund  in  the  hands  of  an  ancillary 
administrator  has  been  awarded  by  a  decree 
rendered  under  the  laws  of  the  decedent's 
domicil,  such  decree  is  conclusive  in  the  ancil- 
lary jurisdiction,  and  the  fund  may  be  paid 
over  there,  without  transmitting  it  to  the  place 
of  domicil.  Suarez  v.  New  York,  2  Sandf.  Ch. 
(N.  Y.)  173- 

In  Mississippi  it  is  held  that  the  probate  court 
wherein  ancillary  administration  has  been 
granted  to  a  foreign  executor  has  no  power  to 
compel  him  to  pay  a  pecuniary  legacy  which 
was  directed  by  the  will  to  be  invested  in  a 
certain  security  for  the  benefit  of  the  legatee 
and  his  heirs,  because  in  such  case  the  foreign 
executor,  in  whom  a  special  confidence  is  re- 
posed in  reference  to  the  legacy,  is  the  proper 
party  to  be  proceeded  against;  and  also  be- 
cause the  legacy  is  a  trust  which  the  probate 
court  cannot  execute.  Whether  the  probate 
court  in  such  a  case  can  enforce  payment  of 
a  legacy,  where  there  is  no  trust,  was  not 
decided.      Lovelady     v.     Davis,     33  Miss. 

577-  .  . 

1.  Laws  of  Owner's  Domicil  Govern  in  Distribu- 
tion of  Personalty  —  England.  —  Pipon  v.  Pipon, 
Ambl.  25;  Burn  v.  Cole,  Ambl.  415;  Thorne 
v.  Watkins,  2  Ves.  35;  Bruce  v.  Bruce,  2  B.  & 
P.  229,  note  a,  6  Bro.  P.  C.  (Toml.  ed.)  566; 
Hog  v.  Lashley,  6  Bro.  P.  C.  577;  Stirling- 
Maxwell  v.  Cartwright,  L.  R.  9  Ch.  Div.  173, 
II  Ch.  Div.  522;  Bempde  v.  Johnstone,  3  Ves. 
Jr.  198;  Somerville  v.  Somerville,  5  Ves.  Jr. 
750;  Enohin  v.  Wylie,  10  H.  L.  Cas.  1;  Sill  v. 
Worswick,  1  H.  Bl.  690;  Philips  v.  Hunter,  2 
H.  Bl.  402;  Thornton  v.  Curling,  8  Sim.  310; 
Hunter  v.  Potts,  4  T.  R.  182;  Potter  v.  Brown, 
5  East  124.  See  also  Price  v.  Dewhurst,  4 
Myl.  &  C.  76;  Reynolds  v.  Kortright,  18  Beav. 
417. 

United  Slates.  —  Dixon  v.  Ramsay,  3  Cranch 
<U.  S.)  319;  Carpenter  v.  Pennsylvania,  17 
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How.  (U.  S.)  456;   Ennis  v.  Smith,  14  How. 
(U.  S.)  400. 

Alabama.  —  Equitable  L.  Assur.  Soc.  v. 
Vogel,  76  Ala.  441,  52  Am.  Rep.  344;  Brock  v. 
Frank,  51  Ala.  85;  Wright  v.  Phillips,  56  Ala. 
69;  Treadwell  v.  Rainey,  9  Ala.  590;  William- 
son v.  Branch  Bank,  7  Ala.  906,  42  Am.  Dec. 
617. 

Arkansas.  —  Hewitt  v.  Cox,  55  Ark.  225. 
California.  —  Apple's  Estate,  66  Cal.  432. 
Connecticut.  —  Holcomb  v.  Phelps,  16  Conn. 
127. 

Georgia.  —  Grote  v.  Pace,  71  Ga.  231. 
Illinois.  —  Russell  v.  Madden,  95  111.  485; 
Cooper  v.  Beers,  143  111.  25. 

Indiana.  —  Thieband  v.  Sebastian,  10  Ind. 

454- 

Kansas.  —  Moore  v.  Jordan,  36  Kan.  271,  59 
Am.  Rep.  550. 

Kentucky.  —  Townes  v.  Durbin,  3  Mete. 
(Ky.)  352,  77  Am.  Dec.  176;  Embry  v.  Millar, 
1  A.  K.  Marsh.  (Ky.)  300.  10  Am.  Dec.  732; 
Atchison  v.  Lindsey,  6  B.  Mon.  (Ky.)  86,  43 
Am.  Dec.  153;  Dorsey  v.  Dorsey,  5  J.J.  Marsh. 
(Ky.)  280,  22  Am.  Dec.  33. 

Louisiana.  —  Matter  of  Lewis,  32  La.  Ann. 
385;  Pack  wood's  Succession,  9  Rob.  (La.)  438, 
41  Am.  Dec.  341;  Olivier  v.  Townes,  2  Martin 
N.  S.  (La.)  99. 

Maine.  —  Potter  v.  Titcomb,  22  Me.  300. 

Maryland.  —  Brewer  v.  Cox,  (Md.  1889)  18 
Atl.  Rep.  864;  Noonan  v.  Kemp,  34  Md.  73,  6 
Am.  Rep.  307. 

Massachusetts.  —  Goodwin  v.  Jones,  3  Mass. 
514,  3  Am.  Dec.  173;  Richards  v.  Dutch,  8 
Mass.  506;  Dawes  v.  Boylston,  9  Mass.  337,  6 
Am.  Dec.  72;  Harvey  v.  Richards,  1  Mason 
(U.  S.)  381. 

Mississippi.  —  Garland  v.  Rowan,  2  Smed.  & 
M.  (Miss.)  617. 

Missouri.  —  Spraddling  v.  Pipkin,  15  Mo. 
118. 

New  Hampshire.  —  Goodall  v.  Marshall,  11 
N.  H.  88,  35  Am.  Dec.  472. 

New  York.  —  Suarez  v.  New  York,  2  Sandf. 
Ch.  (N.  Y.)  173;  Ordronaux  v.  Helie,  3  Sandf. 
Ch.  (N.  Y.)  512;  Churchill  v.  Prescott,  3 
Bradf.  (N.  Y.)  233;  St.  Jurjo  v.  Dunscomb,  2 
Bradf.  (N.  Y.)  105. 

North  Carolina.  —  Cade  v.  Davis,  96  N.  Car. 
139;  Grant  v.  Reese,  94  N.  Car.  720-.  Jones  v. 
Gerock,  6  Jones  Eq.  (59  N.  Car.)  190;  Car- 
michael  v.  Ray,  5  Ired.  Eq.  (40  N.  Car.) 
365. 

Pennsylvania.  —  Welles's  Estate,  l6t  Pa.  St. 
218,  34  W.  N.  C.  (Pa.)  327;  Page's  Estate,  75 
Pa.  St.  87;  Desesbats  v.  Berquier,  1  Binn. 
(Pa.)  336.  ' 

South  Carolina.  —  Tucker  v.  Condy,  10  Rich. 
Eq.  (S.  Car.)  12;  Cureton  v.  Mills,  13  S.  Car. 
409,  36  Am.  Rep.  700. 

Tennessee.  —  Thurman  v.  Shelton,  10  Yerg. 

(Tenn.)  383-  ,  , 

For  a  Full  Discussion  of  the  laws  governing 
the  right  of  succession  to  personal  property, 
see  the  titles  Legacies  and  Devises;  Succes- 
sion. 
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by  local  statutes,1  as  it  is  competent  for  each  state  or  country  to  do  2 

X.  Power  to  Sell  or  Transfer  Property  in  Foreign  Jurisdictions— 1 

Transfer  of  Foreign  Choses  in  Action.  —  The  weight  of  authority  is  to  the  effect 
that  an  executor  or  administrator  may,  by  indorsement  or  assignment  trans- 
fer a  foreign  bill,  note,  or  other  chose  in  action,  owned  by  the  decedent 
so  that  the  indorsee  or  transferee  may  sue  on  it,  unaffected  by  the  personal 
disability  of  the  executor  or  administrator  to  sue  outside  the  jurisdiction 
in  which  he  was  appointed  or  qualified,  if,  under  the  law  of  the  state  or 
country  in  which  the  indorsement  or  assignment  was  made,  an  assignee  is 
authorized  to  sue  in  his  own  name.3    This  proposition  seems  to  have  the  sup- 


1.  Distribution  Governed  by  Local  Statutes.  — 

The  Mississippi  statute  provides  that  "  all  per- 
sonal properly  situated  in  this  slate  shall  de- 
scend and  be  distributed  according  to  the  laws 
of  this  state  regulating  the  descent  and  distri- 
bution of  such  property,  regardless  of  all  mari- 
tal rights  which  may  have  accrued  in  other 
states,  and  notwithsianding  the  domicil  of  the 
deceased  may  have  been  in  another  state,  and 
whether  the  heirs  or  persons  entitled  to  distri- 
bution be  in  this  state  or  not;  and  the  widow 
of  such  deceased  person  shall  take  her  share 
in  the  personal  estate  according  to  the  laws  of 
this  state."  Speed  v.  Kelly,  59  Miss.  47;  Wil- 
son v.  Cox,  49  Miss.  538;  Code  Miss.  (1857),  p. 
452,  art  no;  Code  Miss.  1871,  §  1950;  Code 
Miss.  1880,  §  1270;  Annot.  Code  Miss.  (1892) 
§  1542. 

Within  this  statute,  money  deposited  in  a 
bank  in  Mississippi  or  a  note  secured  on  land 
there  is  not  personal  property  situated  in  Mis- 
sissippi, if  the  deposit  certificates  and  books, 
and  the  mortgage  note,  are  found  at  the 
foreign  domicil  of  the  intestate,  who  has  no 
creditors,  heirs,  or  property  in  Mississippi, 
and,  pending  a  contest  between  the  domicil- 
iary administrator  and  a  stranger  as  to  admin- 
istering in  that  state,  the  court  of  the  domicil 
orders  distribution.  Speed  v.  Kelly,  59  Miss 
47- 

Ancillary  administrations  in  Mississippi  are 
abolished  by  the  statute  altogether.  Carroll 
v.  McPike,  53  Miss.  569;  Partee  v.  Kortrecht. 
54  Miss.  66. 

This  provision  seems  to  be  peculiar  to  Mis- 
sissippi. "  Careful  and  extended  research,"  it 
has  been  said,  "  has  failed  to  discover  in  the 
laws  of  any  other  state  or  country  any  similar 
statutory  regulation."  Speed  v.  Kelly,  59 
Miss.  47. 

2.  Legislative  Power  to  Regulate  Succession  to 
Personalty  of  Nonresidents.  —  Speed  v.  Kelly,  59 
Miss.  47, 

3.  Power  to  Transfer  Foreign  Choses  in  Action 

—  England.  —  Huthwaite  v.  Phaire,  I  M.  &  G. 
159,  39  E.  C.  L.  394;  Trimbey  v.  Vignier,  1 
Bing.  N.  Cas.  151,  27  E.  C.  L.  336. 

Canada.  —  Hard  v.  Palmer,  20  U.  C.  Q.  B. 
208,  21  U.  C.  Q.  B.  49. 

United  States.  —  Harpers.  Butler,  2  Pet.  (U. 
S.)  239;  IWilkins  v.  Ellett,  9  Wall.  (U.  S.)  740, 
108  U.  S.  256. 

California.  —  Brown  v.  San  Francisco  Gas 
Light  Co.,  58  Cal.  426;  Graham  v.  Oviatt,  58 
Cal.  428;  Low  v.  Burrows,  12  Cal.  181. 

Iowa.  —  Campbell  v.  Brown,  64  Iowa  425,  52 
Am.  Rep.  446. 

Kentucky.  —  Cope  v.  Daniel,  9  Dana  (Ky.) 
415. 
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Massachusetts.  —  Hutchins  v.  State  Bank,  12 
Met.  (Mass.)  421.    See  also  Rand  v.  Hubbard 
4  Met.  (Mass.)  252. 

Minnesota.  —  Putnam  v.  Pitney,  45  Minn. 
242. 

Mississippi.  —  Andrews  v.  Carr,  26  Miss. 
577;  Owen  v.  Moody,  29  Miss.  79. 

New  Hampshire.  —  Gove  v.  Gove,  64  N.  H. 
503;  Luce  v.  Manchester,  etc.,  R.  Co.,  63  N. 
H.  588,  overruling  Thompson  v.  Wilson,  2  n! 
H.  291,  in  which  the  contrary  opinion  was  ex- 
pressed. 

New  Jersey.  —  Matter  of  Cape  May,  etc., 
Nav.  Co.,  51  N.  J.  L.  78. 

New  York.  —  Guy  r.  Craighead,  6  N.  Y. 
App.  Div.  463;  Matter  of  Waite,  99  N.  Y.  433; 
Petersen  v.  Chemical  Bank,  32  N.  Y.  21,  88 
Am.  Dec.  29S;  Middlebrook  v.  Merchants' 
Bank,  3  Abb.  App.  Dec.  (N.  Y.)  295.  3  Keyes 
(N.  Y.)  135,  affirming  41  Barb.  (N.  Y.)  481,  18 
Abb.  Pr.  (N.  Y.)  109,  27  How.  Pr.  (N.  Y.)  474; 
Smith  v.  Tiffany,  16  Hun  (N.  Y.)  552;  Robin- 
son v.  Crandall,  9  Wend.  (N.  Y.)  425. 

North  Carolina.  —  Leake  v.  Gilchrist,  2  Dev. 
L.  (13  N.  Car.)  73;  Riddick  v.  Moore,  65  N. 
Car.  382;  Grace  v.  Hannah,  6  Jones  L.  (51  N. 
Car.)  94. 

Rhode  Island.  —  Mackay  v.  St.  Mary's 
Church,  15  R.  I.  121,  2  Am.  St.  Rep.  881,  hold- 
ing that  payment  of  a  note  indorsed  by  an  ad- 
ministrator may  be  enforced  by  the  indorsee 
in  a  state  other  than  that  of  the  administrator's 
appointment,  where  there  are  no  creditors  of 
the  decedent  in  such  other  state. 

Tennessee.  —  Swancy  v.  Scott,  9  Humph. 
(Tenn.)  327;  St.  John  v.  Hodges,  9  Baxt. 
(Tenn.)  334. 

Texas.  —  Solinsky  v.  Grand  Rapids  Fourth 
Nat.  Bank,  82  Tex.  244;  Abercrombie  v.  Still- 
man,  77  Tex.  589. 

Washington.  —  Munson  v.  Exchange  Nat. 
Bank,  19  Wash.  125,  citing  2  Am.  and  Eng. 
Encyc.  ok  Law  (2d  ed.),  p.  1084;  Waldo  v. 
Milroy,  19  Wash.  156. 

In  Favor  of  Commerce,  bills  of  exchange  and 
promissory  notes  have  been  regarded  not  as 
mere  choses  in  action,  but  as  having  a  resem- 
blance to  personal  chattels,  so  that  the  legal 
title  in  them  passes  upon  the  transfer.  There- 
fore negotiable  paper  of  the  deceased  may  be 
transferred  by  the  personal  representative, 
passing  the  legal  title  to  the  assignee,  who 
may  maintain  suit  thereon  in  another  state. 
Swancy  v.  Scott,  9  Humph.  (Tenn.)  327. 

Declaratory  Statute.  —  In  Luce  v.  Manchester, 
etc.,  R.  Co.,  63  N.  H.  588,  it  was  held  that  the 
authority  of  an  executor  or  administrator  to 
assign  foreign  choses  in  action  was  not  affected 
by  Gen.  Laws  New  Hampshire,  c.  201.  §  IS. 
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port  of  reason  as  well  as  authority,  for  it  is  well  settled  that  a  grant  of  letters 
at  the  domicil  of  the  decedent  operates  to  vest  in  the  executor  or  administrator 
the  entire  personal  estate  wherever  situate,  and  that  the  only  obstacle  in  the 
wav  of  his  obtaining  possession  of  such  as  may  be  in  foreign  jurisdictions  is 
his  personal  disability  to  sue  in  a  foreign  court.1  And  it  is  maintained, 
though  it  may  operate  to  defeat  the  policy  of  the  rule  which  denies  to  foreign 


This  statute,  it  was  said,  is  plainly  an  affirma- 
tive one,  and  as  such  has  no  apparent  relations 
to  voluntary  transfers.  It  simply  enables  for- 
eign executors  and  administrators,  by  comply- 
ing with  its  formalities,  to  compel  bailees  and 
corporations  holding  property  of  the  decedent 
in  New  Hampshire  to  recognize  their  title 
without  the  expense  and  inconvenience  of 
local  administration;  or  in  other  words,  it 
merely  enlarges  the  rights  of  such  foreign  rep- 
resentatives without  taking  away  or  in  any 
manner  abridging  their  pre-existing  rights  or 
privileges. 

Shares  of  Stock.  — The  rule  that  an  executor 
or  administrator  may  assign  choses  in  action, 
and  thereby  vest  the  assignee  with  a  title 
which  he  may  assert  in  a  foreign  jurisdiction, 
notwithstanding  the  territorial  limitations  on 
the  authority  of  his  assignor,  applies  to  shares 
of  stock  which  the  decedent  held  in  a  foreign 
corporation,  and  the  assignee  of  an  executor 
or  administrator  may  compel  the  transfer  of 
the  share  so  assigned  in  the  courts  of  the  state 
where  the  corporation  does  business.  Gra- 
ham v.  Oviatt,  58  Cal.  428;  Hutchins  v.  State 
Bank  12  Met.  (Mass.)  421;  Middlebrook  v. 
Merchants'  Bank,  3  Keys  (N.  Y.)  135.  3  Abb 
App.  Dec.  (N.  Y.)  295,  affirming  41  Barb.  (N. 
Y.)  481,  18  Abb.  Pr.  (N.  Y.)  109,  27  How.  Pr. 
(N  Y.)  474;  Luce  v.  Manchester,  etc.,  R.  Co., 
63N.  H.  588.  ... 

And  in  Pennsylvania  it  is  provided  by  stat- 
ute (Act  Apr.  8,  1872)  that  a  foreign  executor 
or  administrator  may  transfer  shares  of  stock 
in  a  domestic  corporation  belonging  to  the 
decedent.  Alfonso's  Appeal,  70  Pa.  St.  347; 
Grimes  v.  Pennsylvania  R.  Co.,  7  Pa.  Dist. 
Rep  417,  affirmed  189  Pa.  St.  619;  Williams 
v  Pennsylvania  R.  Co.,  9  Phila.  (Pa.)  298,  31 
Leg  Int  (Pa.)  78;  Hobbs  v.  Western  Nat. 
Bank,  9  Rep.  467,  8  W.  N.  C.  (Pa.)  131,  2 
Browne  Nat.  Bank  Cas.  187. 

Under  this  statute  the  executor  of  an  execu- 
tor in  England,  having  authority  by  the  laws 
of  that  country  to  transfer  shares  of  stock  be- 
longing to  the  first  testator,  may  trans- 
fer shares  in  a  Pennsylvania  company. 
Grimes  v.  Pennsylvania  R.  Co.,  189  Pa.  St. 

6  Bonds  and  Mortgages.  —  It  has  been  held  that 
an  assignment  of  a  bond  and  mortgage  by  a 
foreign  administrator  vests  title  in  the  as- 
signee, so  that  he  may  maintain  an  action  to 
foreclose  in  New  York  where  the  mortgaged 
land  is  situate,  whether  the  assignor  has 
obtained  letters  in  New  York  or  not.  Smith 
v.  Tiffany,  16  Hun  (N.  Y.)  552. 

But  in  some  jurisdictions  a  distinction  is 
drawn  between  mortgages  of  real  estate  and 
other  choses  in  action,  with  reference  to  the 
power  of  a  foreign  representative  to  make  as- 
signments. Thus,  in  Massachusetts  it  has  been 
held  that  a  foreign  administrator  cannot  assign 
a  mortgage  of  real  estate  in  Massachusetts  so 
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as  to  enable  the  assignee  to  bring  a  foreclosure 
proceeding,  even  though  such  administrator 
had  authority  under  the  laws  of  the  jurisdic- 
tion where  he  was  appointed  to  assign  mort- 
gages belonging  to  the  decedent.  The  reason- 
ing of  the  court  on  this  point  was  that  though 
the  assignment  of  a  mortgage  is,  in  one  view, 
merely  an  assignment  of  the  debt,  with  the 
collateral  security  for  the  payment  of  it,  yet 
after  foreclosure  the  land  becomes  the  princi- 
pal thing,  and  the  debt  is  extinguished  to  the 
extent  of  the  value  of  the  land;  that  it  must 
be  anticipated",  in  the  making  and  in  the 
assignment  of  a  mortgage,  that  the  land  may 
eventually  be  held  as  an  absolute  estate;  and 
that,  under  the  law  of  Massachusetts,  an  ad- 
ministrator cannot  convey  the  real  estate  of 
the  decedent.  Cutter  v.  Davenport,  I  Pick. 
(Mass.)  81,  11  Am.  Dec.  149.  See  also  Rey- 
nolds v.  McMullen,  55  Mich.  568,  54  Am.  Rep. 
386;  Mclntire  v.  Conrad,  93  Mich.  526;  Dial 
v.  Gary,  14  S.  Car.  573,  37  Am.  Rep.  737,  24  S. 
Car.  572. 

1.  Reason  of  Rule  Stated.  —  Matter  of  Cape 
May,  etc.,  Nav.  Co.,  51  N.  J.  L.  78. 

"  The  administrator,  by  virtue  of  his  ap- 
pointment and  authority  as  such,  obtains  the 
title  in  promissory  notes  or  other  written  evi- 
dences of  debt,  held  by  the  intestate  at  the 
time  of  his  death,  and  coming  to  the  posses- 
sion of  the  administrator;  and  may  sell,  trans- 
fer, and  indorse  the  same;  and  the  purchasers 
or  indorsees  may  maintain  actions  in  their 
own  names  against  the  debtors  in  another 
state,  if  the  debts  are  negotiable  promissory 
notes,  or  if  the  law  of  the  state  in  which  the 
action  is  brought  permits  the  assignee  of  a 
chose  in  action  to  sue  in  his  own  name.'" 
Wilkins  v.  Ellett,  108  U.  S.  256. 

As  to  the  propositions  that  a  domiciliary 
grant  of  letters  testamentary  or  of  administra- 
tion vests  in  the  executor  or  administrator  the 
title  to  all  the  decedent's  personally  wherever 
situate,  and  that  his  inability  to  recover  by 
action  such  as  may  be  in  a  foreign  jurisdiction 
is  due  merely  to  a  personal  disability  to  sue  in 
a  foreign  court,  see  infra,  this  title.  Actions,!., 
a,  note  Rule  Founded  on  Personal  Disability 
and  Not  on  Defect  of  Title. 

Rule  Supported  by  Reason  and  Authority. — 
"  Reason  and  the  weight  of  authority  "  are 
said  to  sustain  the  proposition  that  an  execu- 
tor or  administrator  may  assign  a  note  belong- 
ing to  the  decedent,  so  as  to  enable  the 
assignee  to  sue  on  it  in  a  foreign  jurisdic- 
tion.   Owen  v.  Moody,  29  Miss.  79. 

"  The  rule  that  an  assignee  of  an  adminis- 
trator appointed  in  one  state  may  bring  an  ac- 
tion in  another  is  so  generally  settled  and 
recognized  that  it  is  needless  to  cite  many  au- 
thorities." Munson  v.  Exchange  Nat.  Bank, 
19  Wash.  125. 

But  see  decisions  to  the  contrary,  in  the  next 
following  note  but  one. 
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representatives  the  right  to  sue  in  the  domestic  courts.1  On  the  other  hand 
some  authorities  hold  that  an  executor  or  administrator  has  no  right  to  control 
or  dispose  of  any  of  the  assets  of  the  decedent  which  are  not  within  the  juris- 
diction in  which  he  was  appointed,  and  that  therefore  he  cannot  assign  a  claim 
against  a  foreign  debtor  of  the  decedent  with  the  effect  of  giving  the  assignee 
the  right  to  sue  in  the  foreign  jurisdiction.2 

2.  Power  of  Sale  Given  by  Will.  —  A  testator  may,  by  his  will,  authorize  his 
executor  to  sell  his  property  of  every  kind,  wherever  it  may  be  situate  ;  and 
when  such  power  is  given,  the  executor  may  exercise  it  in  a  foreign  jurisdic- 
tion without  taking  out  ancillary  letters  there,  because  in  such  case  he  acts 
not  by  virtue  of  the  letters  granted  him  by  the  probate  court,  but  by  the 
express  authority  of  the  will,  and  without  the  necessity  of  resorting  to  the  aid 
of  legal  process.3  But  in  case  a  power  of  sale  in  a  foreign  will  relates  to  real 
estate,  it  is  held  that  the  will  must  be  proved  and  recorded  in  the  state  where 
the  land  lies,  before  the  foreign  executor  can  exercise  the  power.4    In  some 


1.  Conflict  with  Policy  of  Rule  as  to  Disability 
to  Sue.  —  In  Leake  v.  Gilchrist,  2  Dev.  L.  (13 
N.  Car.)  73,  it  was  argued  against  the  right  of 
an  executor  or  administrator  to  assign  a  chose 
in  action  so  as  to  enable  the  assignee  to  sue 
on  it  in  a  foreign  court,  when  such  action 
could  not  have  been  maintained  by  the  execu- 
tor or  administrator  himself,  that  it  would  au- 
thorize the  doing  indirectly  of  a  thing  which 
could  not  be  done  directly,  and  thereby  defeat 
the  policy  of  the  rule  designed  for  the  protec- 
tion of  local  creditors;  but  this  objection  was 
not  sustained,  and  it  was  said  that  the  mis- 
chief could  be  prevented  by  the  legislature. 

2.  Power  to  Transfer  Foreign  Choses  in  Action 
Denied.  —  Du  Val  v.  Marshall,  30  Ark.  230; 
Stearns  v.  Burnham,  5  Me.  261,  17  Am.  Dec! 
228;  Reynolds  v.  McMullen,  55  Mich.  568,  54 
Am.  Rep.  386;  Mclntire  v.  Conrad,  93  Mich. 
526;  McCarty  v.  Hall,  13  Mo.  480;  Matter  of 
Ames,  52  Mo.  290;  Harris  v.  Hall,  11  Pa.  Co. 
Ct.  Rep.  53,  affirmed  sub.  nom.  Elmer  v  Hall, 
148  Pa.  St.  345;  Dial  v.  Gary,  14  S.  Car.  573, 
37  Am.  Rep.  737,  24  S.  Car.  572;  Bullock  v. 
Rogers,  16  Vt.  294;   Lee  v.  Havens,  Brayt. 

<vt.)  93.  y 

Reason  of  Rule.  —  In  Stearns  v.  Burnham,  5 
Me.  263,  17  Am.  Dec.  228,  the  reason  assigned 
for  denying  the  authority  cf  a  foreign  execu- 
tor or  administrator  to  transfer  a  note  made  by 
or  a  claim  against  a  domestic  creditor  of  the 
decedent,  is  that  it  will  be  an  indirect  mode  of 
allowing  the  withdrawal  of  the  effects  or 
credits  of  a  decedent  found  in  the  state  which 
may  be  necessary  for  satisfying  debts  due 
from  the  decedent  to  domestic  creditors.  See 
also  McCarty  v.  Hali,  13  Mo.  480,  which 
adopted  the  reasoning  of  the  court  in  Stearns 

Burnham,  5  Me.  263,  17  Am.  Dec.  228,  and 
declared  that  the  conflicting  case  of  Harper  v. 
Butler,  2  Pet.  (U.  S.)  239,  was  but  lightly  con- 
sidered, and  that  the  point  in  question  was  not 
presented  to  the  court. 

3.  Testamentary  Power  of  Disposal  —  A  rkansas. 
—  Apperson  v.  Bolton,  29  Ark.  41S. 

California.  —  Brown  v.  San  Francisco  Gas 
Light  Co.,  58  Cal.  426. 

Iowa.  —  Dorsey  v.  Banks,  88  Iowa  595. 

Kentucky.  —  Jackson  v.  Jeffries,  3  A.  K. 
Marsh.  (Ky.)  309;  Rutherford  v.  Clark.  4  Bush 
<Ky.)  27. 

Maine.  —  Green  v.  Alden,  92  Me.  177. 
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Maryland.  —  Smith  v.  Montgomery,  75  Md 
138. 

Massachusetts.  —  Hutchins  v.  State  Bank,  12 
Met.  (Mass.)  421. 

Minnesota. —  Babcock  v.  Collins,  60  Minn.  73. 

Mississippi. —  Andrews  v.  Carr,  26  Miss.  577. 

Report  and  Confirmation  of  Sale.  —  In  Smith  v. 
Montgomery,  75  Md.  138,  it  was  held  that  the 
provision  of  the  Maryland  statute  that  sales  of 
real  estate  made  by  executors,  pursuant  to 
testamentary  authority,  should  be  reported  to 
the  orphans'  court  for  confirmation,  did  not 
apply  to  foreign  executors. 

4.  Probate  and  Record  of  Will  Essential  t»  Sale 
of  Real  Estate  by  Foreign  Executor  under  Power. 
—  Apperson  v.  Bolton,  29  Ark.  417;  Secrist  v. 
Green,  3  Wall.  (U.  S.)  744,  reciting  Illinois 
statute;  Jackson  v.  Jeffries,  3  A.  K.  Marsh. 
(Ky.)  309;  Rutherford  v.  Clark,  4  Bush  (Ky.) 
27;  Andrews  v.  Carr,  26  Miss.  577;  Simpson 
v.  Foster,  46  Tex.  619. 

Validity  of  Sale  Made  Before  Probate.  —  In 
Crusoe  v.  Butler,  36  Miss.  150,  it  was  held 
that  a  sale  of  real  estate  in  Mississippi  by  a 
foreign  executor,  before  the  will  giving  the 
power  of  sale  was  proved  and  recorded  in  Mis- 
sissippi, nevertheless  vested  in  the  purchaser 
a  valid  title  which  would  be  protected  by  the 
subsequent  probate  and  record  of  the  will, 
even  though  it  should  be  held  that  the  rule  of 
the  common  law  that  the  probate  is  merely 
operative  as  the  authenticated  evidence  and 
not  as  the  foundation  of  the  executor's  title,  on 
the  theory  that  he  derives  all  his  interest  from 
the  will  itself,  and  that  the  property  of  the  de- 
ceased vests  in  him  from  the  moment  of  the 
testator's  death,  and  the  probate,  when  pro- 
duced, relates  back  to  that  time,  should  be 
held  inapplicable  to  a  disposition  of  propertv 
which  is  strictly  assets,  made  by  an  executor 
before  probate.  The  rule  does  not  apply  to  a 
sale  of  realty  made  by  an  executor  under  a 
special  power  conferred  by  the  will,  and  not 
pertaining  to  the  office  and  duties  cf  an  execu- 
tor in  the  ordinary  administration  of  the 
estate.  But  see,  contra,  Mills  v.  Herndon,  60 
Tex.  353. 

Curative  Statute.  —  The  Texas  statute  of  1893 
(Laws  1893,  c.  79)  validated  all  sales  of  reai 
estate  theretofore  made  by  foreign  executors 
by  testamentary  authority,  though  the  local 
law  in  regard  to  such  sales  was  not  complied 
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jurisdictions  it  is  expressly  provided  by  statute  that  foreign  executors  and 
administrators  with  the  will  annexed  may  sell  land  under  a  power  contained  in 

the  will.1  .  . 

3.  Sale  of  Real  Estate  under  Order  of  Court.  —  A  foreign  executor  or  adminis- 
trator has  no  authority  to  institute  a  proceeding  in  a  domestic  court  for  the 
sale  of  the  decedent's  real  estate  in  that  jurisdiction  for  the  payment  of  debts, 
unless  such  authority  is  conferred  on  him  by  local  statutes.3  And  this  is  not 
done  by  a  statute  providing  that  foreign  executors  and  administrators  "  may 
commence  and  prosecute  any  action  or  suit  "  in  any  court  in  like  manner  and 
under  like  restrictions  as  a  nonresident  may  be  permitted  to  sue.3 

XI.  Actions  —  1.  Actions  by  Foreign  Executors  and  Administrators  —  a.  At 
COMMON  Law  —  (i)  Disability  in  General.  — The  general  rule  is  well  settled 
that  an  executor  or  administrator  cannot,  in  his  representative  capacity, 
maintain  any  action,  suit,  or  proceeding,  either  at  law  or  in  equity,  in  the 
courts  of  any  sovereignty  other  than  that  under  whose  laws  he  was  appointed 
or  qualified,  without  obtaining  an  ancillary  grant  of  probate  or  letters  from 
the  court  of  probate  of  such  other  sovereignty,4  unless  power  to  sue  in  the 


with.    Simpson  v.  Johnson,  (Tex.  Civ.  App. 
1898)  44  S.  W.  Rep.  1076. 

1.  Statutory  Authority  of  Foreign  Executor  to 
Execute  Power  of  Sale.  —  Pennsylvania  Co.  v. 
Bauerle,  143  111.  459. 

The  Iowa  statute  (Act  18,  Gen.  Assembly 
Iowa,  c.  162;  Code  Iowa  (1897),  §  3295)  author- 
izes a  foreign  executor,  after  probate  and  rec- 
ord of  the  will  in  Iowa,  to  execute  a  power  of 
sale  contained  in  the  will,  but  it  forbids  a  con- 
veyance until  three  months  after  the  recording 
of  a  duly  authenticated  copy  of  the  will  record 
of  appointment,  etc.,  in  the  proper  probate 
record  of  the  county  where  the  land  is  situ- 
ated. It  is  held,  however,  that  a  sale  is  not 
void  on  the  ground  that  it  was  made  within 
such  three  months,  though  it  might  have  au- 
thorized the  purchaser  to  refuse  the  deed  ten- 
dered, as  it  was  a  personal  right  which  he 
could  waive.    Dorsey  v.  Banks,  88  Iowa  595. 

The  Kansas  statute  authorizes  foreign  ex- 
ecutors and  administrators  with  the  will  an- 
nexed to  convey  real  estate  in  pursuance  of 
power  contained  in  any  will  which  heretofore 
has  been  or  hereafter  shall  be  executed  and 
proved  in  any  state  or  territory  of  the  United 
States,  and  the  statute  is  held  to  apply  to  wills 
executed  and  proved  before  its  passage,  as 
well  as  those  executed  and  proved  afterwards. 
Callowav  v.  Cooley,  50  Kan.  743. 

Compare  the  statutes  in  other  jurisdictions. 

2.  Foreign  Representative  Cannot  Obtain  License 
to  Sell  Real  Estate  Without  Statutory  Authority. 
—  McAnulty  v.  McClay,  16  Neb.  418. 

An  Ancillary  Administrator  has  no  authority 
under  the  New  York  statute  to  maintain  a 
proceeding  for  the  sale  of  the  decedent's  real 
estate  for  the  payment  of  debts  and  funeral 
expenses.  Ladd's  Estate.  5  Civ.  Pro.  Rep.  (N. 
Y.  Surrogate  Ct.)  50,  2  Dem.  (N.  Y.)  402.  But 
see  the  title  Executors  and  Administrators, 
vol.  11,  p.  1088,  notes  1,  2. 

Statutory  Authority  to  Obtain  License  to  Sell 
Real  Estate.  —  Rapp  v.  Matthias,  35  Ind.  332; 
Stafford  v.  Davidson,  47  Ind.  319;  Bailey  v. 
Rinker,  146  Ind.  129.  See  also  the  statutes  in 
other  jurisdictions.  Higgins  v.  Reed,  48  Kan. 
272. 

A  License  Granted  by  a  Court  of  the  Domicil 

does  not  authorize  the  representative  to  sell 
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land  in  another  state.  Brown  v.  Edson,  23 
Vt.  435- 

3.  A  Statute  Authorizing  the  Prosecution  of 
"Any  Action  or  Suit"  by  a  foreign  executor  or 
administrator  refers  only  to  ordinary  actions 
under  the  code,  and  not  to  proceedings  for  the 
sale  of  real  estate  for  the  payment  of  debts. 
Such  proceedings  are  purely  statutory,  and  are 
not  governed  by  the  rules  of  practice  adopted 
for  the  actions.  McAnulty  v.  McClay,  16 
Neb.  418. 

4.  Executor  or  Administrator  Cannot  Sue  Out  of 
Jurisdiction  in  Which  He  Was  Appointed  —  Eng- 
land.—  Atty.-Gen.  v.  Cockerell,  1  Price  179; 
Tyler  v.  Bell,  2  Myl.  &  C.  89,  1  Keen.  826; 
Atty.-Gen.  v.  Bouwens,  4  M.  &  W.  193;  Whyte 
v.  Rose,  3  Q.  B.  507,  43  E.  C.  L.  842;  M'Mahon 
v.  Rawlings,  16  Sim.  429;  Vanquelin  v. 
Bouard,  15  C.  B.  N.  S.  341,  109  E.  C.  L.  341^; 
In  re  Commercial  Bank  Corp.,  L.  R.  5  Ch. 
314;  Tourton  v.  Flower,  3  P.  Wms.  369;  Lee 
v.  Bank  of  England,  8  Ves.  Jr.  44;  Carter's 

See  also  Enohin  v.  Wylie, 


Case,  Godb.  33. 
10  H.  L.  Cas.  19. 

United  States.  —  Johnson  v.  Powers,  139  U. 
S.  156;  Noonan  v.  Bradley,  9  Wall.  (U.  S.) 
394;  Edmonds  v.  Crenshaw,  14  Pet.  (U.  S.) 
166;  Vaughan  v.  Northup,  15  Pet.  (U.  S.)  1; 
Doe  v.  M'Farland,  9  Cranch  (U.  S.)  151;  Asp- 
den  v.  Nixon,  4  How.  (U.  S.)  467;  Kerr  v. 
Moon,  9  Wheat.  (U.  S.)  566;  Eells  v.  Holder, 
2  McCrary  (U.  S.)  622;  Swatzel  v.  Arnold,  1 
Woolw.  (U.  S.)  383;  Blydenburgh  v.  Lowry, 
4  Cranch  (C.  C.)  368;  Trecolhick  v.  Austin,  4 
Mason  (U.  S.)  16;  Bartlett  v.  Rogers,  3  Sawy. 
(U.  S.)  62;  Melius  v.  Thompson,  1  Cliff.  (U. 
S.)  125;  Brownson  v.  Wallace,  4  Blatchf.  (U. 
S.)  465;  Caldwell  v.  Harding,  5  Blatchf. 
(U.  S.)50i,  1  Lowell  (U.  S.)  326;  Fenwick  v. 
Sears,  1  Cranch  (U.  S.)  259;  Dixon  v.  Ram- 
say, 3  Cranch  (U.  S.)  319;  Allen  v.  Fairbanks, 
36  Fed.  Rep.  402;  Mills  v.  Knapp,  39  Fed. 
Rep.  592;  D'Auxy  v.  Porter,  41  Fed.  Rep.  68; 
Black  v.  Henry  G.  Allen  Co.,  42  Fed.  Rep. 
618;  Maysville  St.  R.,  etc.,  Co.  v.  Marvin,  59 
Fed.  Rep.  91,  16  U.  S.  App.  236. 

Alabama.  —  Hatchett  v.  Berney,  65  Ala.  39; 
Harrison  v.  Mahorner,  14  Ala.  829;  Gayle  v. 
Blackburn,  I  Stew.  (Ala.)  429.  See  also 
Harris  v.  Moore,  72  Ala.  507. 
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Arkansas.  —  Fairchild  v.  Hagel,  54  Ark.  61; 
Gibson  v.  Ponder,  40  Ark.  195;  Clark  v.  Holt. 
16  Ark.  267. 

California.  —  McCully  v.  Cooper,  114  Cal. 
258;  Fox  v.  Tay,  89  Cal.  350,  23  Am.  St.  Rep 
474;  Lewis  v.  Adams,  70  Cal.  403,  59  Am.  Rep. 
423- 

Connecticut.  —  Ilobart  v.  Connecticut  Turn- 
pike Co.,  15  Conn.  145;  Perkins  v.  Williams,  2 
Root  (Conn.)  462;  Champlin  v.  Tilley,  3  Day 
(Conn.)  303;  Riley  v.  Riley,  3  Day  (Conn.)  74, 
3  Am.  Dec.  260.  These  cases  repudiated  the 
practice  of  allowing  foreign  executors  and 
administrators  to  sue  in  Connecticut  after  the 
repeal  of  the  colonial  statute  which  formerly 
authorized  such  actions,  which  practice  had 
been  followed  in  Nicole  v.  Mumford,  Kirby 
(Conn.)  270. 

Delaware.  — St.  James'  Church  v.  Walker  1 
Del.  Ch.  284. 

District  of  Columbia.  —  Vaughan  v.  Northup, 
15  Pet.  (U.  S.)  1;  Fen  wick  v.  Sears,  1  Cranch 
(U.  S.)  259;  Dixon  v.  Ramsay,  3  Cranch  (U.  S.) 
319- 

Florida.  —  Sloan  v.  Sloan,  21  Fla.  589. 

Georgia.  —  Thomas  v.  Morrissett,  76  Ga.  384; 
Buck  v.  Johnson,  67  Ga.  82;  Mansfield  v. 
Turpin,  32  Ga.  260. 

Illinois.  —  People  v.  Peck,  4  111.  118;  Judy 
v.  Kelley,  11  111.  211,  50  Am.  Dec.  455. 

Iowa.  —  Sparks  v.  National  Masonic  Acc. 
Assoc.,  100  Iowa  458;  McClure  v.  Bates,  12 
Iowa  77;  Karrick  v.  Pratt,  4  Greene  (Iowa) 
144. 

Kansas.  —  Eells   v.   Holder,   12  Fed.  Rep. 

668. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Brant- 
ley, 96  Ky.  297;  Marrett  v.  Babb,  91  Ky.  88; 
Taylor  v.  Pennsylvania  Co.,  78  Ky.  348,  39 
Am.  Rep.  244;  Fletcher  v.  Sanders,  7  Dana 
(Ky.)  348,  32  Am.  Dec.  96;  Moore  v.  Tanner, 

5  T.  B.  Mon.  (Ky.)  42,  17  Am.  Dec.  35. 
Louisiana.  —  Butler's    Succession,    30  La. 

Ann.  887;  McRae  v.  McRae,  11  La.  573. 

Maryland.  —  Glenn  v.  Smith,  2  Gill  &  J. 
(Md.)  493,  20  Am.  Dec.  452;  Ratrie  v.  Wheeler, 

6  Har.  &  J.  (Md.)  94;  Wright  v.  Gilbert,  51 
Md.  146;  Citizens'  Nat.  Bank  v.  Sharp,  53  Md. 
521. 

Massachusetts.  —  Pond  v.  Makepeace,  2  Met. 
(Mass.)  114;  Goodwin  v.  Jones,  3  Mass.  514,  3 
Am.  Dec.  173;  Cutter  v.  Davenport,  1  Pick. 
(Mass.)  86,  ir  Am.  Dec.  149;  Bearnan  v.  Elliot, 

10  Cush.  (Mass.)  172;  Borden  v.  Borden,  5 
Mass.  67,  4  Am.  Dec.  32;  Stevens  v.  Gaylord, 

11  Mass.  256;   Langdon  v.  Potter,  11  Mass. 
313;  Cassidy  v.  Shimmin,  122  Mass.  406. 

Michigan.  —  Vickery  v.  Beir,  16  Mich.  50. 
Minnesota.  —  Pott  v,  Pennington,  16  Minn. 
509. 

Mississippi.  —  Klein  v.  French,  57  Miss.  662; 
Riley  v.  Moseley,  44  Miss.  37;  Rucks  v.  Tay- 
lor, 49  Miss.  552;  Kilpatrick  v.  Bush,  23  Miss. 
199;  Boyd  v.  Lambeth,  24  Miss.  433. 

Missouri.  —  Naylor  v.  Moffatt,  29  Mo.  126; 
Cabanne  v.  Skinker,  56  Mo.  357;  Morton  v. 
Hatch,  54  Mo.  408;  May  v.  Burk,  80  Mo.  675; 
Gregory  v.  McCormick.  120  Mo.  657. 

New  Hampshire.  —  Sabin  v.  Gilman,  1  N. 
II.  193;  Carpenter  v.  Wild,  Smith  (N.  H.)  365. 

Mew  Jersey.  —  Porter  v.  Trail,  30  N.  J.  Eq. 
106;  Pelletreau  v.  Rathbone,  I  N.  J.'Eq.  331; 
Lewis  v.  3rognard,  17  N.  J.  Eq.  425. 


New  York.  —  Lawrence  v.  Lawrence,  3  Barb 
Ch.(N.  Y.J7U  Morrellz/.  Dickey,  1  Johns.  Ch 
rJ  J53;  Doolitt'e  v.  Lewis,  7  Johns. 
Ch.  (N.  Y.)  45,  .1  Am.  Dec.  389;  Williams*. 
Storrs,  6  Johns.  Ch.  (N.  Y.)  353,  10  Am.  Dec. 
340;  Vroom  v.  Van  Home,  10  Paige  (N.  Y.> 
549,  42  Am.  Dec.  94;  Brown  v.  Brown,  1  Barb. 
Ch.  (N.  Y.)  189;  Chapman  v.  Fish,  6  Hill  (N 
Y.)  555;  Smith  v.  Webb,  1  Barb.  (N.  Y)  230- 
Warren  v.  Eddy,  13  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  2S;  Collins  v.  Steuart,  2  N.  Y.  App.  Div. 
271;  Farrington  v.  American  L.  &  I.  Co  18 
Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  135;  Fland- 
row  v.  Hammond,  13  N.  Y.  App.  Div.  325; 
Holyoke  v.  Union  Mut.  L.  Ins.  Co..  22  Hun 
(N.  Y.)  75;  Matter  of  Butler,  38  N.  Y.  397- 
Palmer  v.  Phoenix  Mut.  L.  Ins.  Co.,  84  N.  Y.' 
67;  Petersen  v.  Chemical  Bank,  32  NT.  Y.  21, 
88  Am.  Dec.  298;  Stewart  v.  O'Donnell,  2 
Dem.  (N.  Y.)  17;  Matter  of  Webb,  11  Hun  (N. 
Y.)  124;  Robinson  v.  Crandall,  9  Wend  (N* 
Y.)  425. 

North  Carolina.  —  Brookshire  v.  Dubose,  2 
Jones  Eq.  (55  N.  Car.)  276;  Lee  v.  Gause,  2 
Ired.  L.  (24  N.  Car.) 440;  Plummer  v.  Brandon, 
5  Ired.  Eq.  (40  N.  Car.)  190;  Anonymous,  1 
Hayw.  (2  N.  Car.)  355;  Butts  v.  Price,  Conf. 
Rep.  (1  N.  Car.)  63;  Leake  v.  Gilchrist,  2  Dev. 
L.  (13  N.  Car.)  73. 

Pennsylvania.  —  Sayre  v.  Helme,  61  Pa.  St. 
299;  Com.  v.  Ware,  6  Phila.  (Pa.)  259,  24  Leg." 
Int.  (Pa.)  396;  Moore  v.  Fields,  42  Pa.  St.  467. 
The  rule  in  Pennsylvania,  as  laid  down  in 
these  cases,  is  statutory  (Act  March  15,  1832, 
§  6).  As  to  the  former  rule  under  the  Act  of 
1705,  see  Graeme  v.  Harris,  1  Dall.  (Pa.)  456; 
M'Collough  v.  Young,  1  Binn.  (Pa.)  63-  Glas- 
sell  v.  Wilson,  4  Wash.  (U.  S.)  59. 

South  Carolina.  —  Dial  v.  Tappan,  20  S.  Car. 
177;  Thornton  v.  Dean,  19  S.  Car.  587,  45  Am. 
Rep.  796;  Patterson  v.  Pagan,  18  S.  Car.  584; 
Kirkpatrick  v.  Taylor,  10  Rich.  L.  (S.  Car.) 
393;  Tillman  v.  Walkup,  7  S.  Car.  60;  Conover 
v.  Chapman,  2  Bailey  L.  (S.  Car.)  436;  Collins 
v.  Bankhead,  1  Strobh.  L.  (S.  Car.)  25;  King  v. 
Clarke,  2  Hill  Eq.  (S.  Car.)  611;  Cockleton 
v.  Davidson,  1  Brev.  (S.  Car.)  15;  Reynolds- 
v.  Torrance,  2  Brev.  (S.  Car.)  59. 

Tennessee.  —  Swancy  v.  Scott,  9  Humph. 
(Tenn.)  327;  Sparks  v.  White,  7  Humph. 
(Tenn.)  86;  Campbell  v.  Hubbard,  11  Lea. 
(Tenn.)  6;  Allsup  v.  Allsup,  10  Yerg.  (Tenn.) 
283;  Young  v.  O'Neal,  3  Sneed  (Tenn.)  55. 

Texas.  —  Terrell  v.  Crane,  55  Tex.  81 ;  Mose- 
by  v.  Burrow,  52  Tex.  396;  Simpson  v.  Foster, 
46  Tex.  619;  Davis  v.  Phillips,  32  Tex.  564. 

Vermont.  —  Abbott  v.  Coburn,  28  Yt.  663,  67 
Am.  Dec.  735;  Dodge  v.  Wetmore,  Brayt.  (Yt.) 
92;  Anonymous,  Brayt.  (Vt.)  103. 

Virginia.  —  Fugate  v.  Moore,  86  Va.  1045, 
19  Am.  St.  Rep.  926;  Dickinson  v.  M'Craw,  4 
Rand.  (Va.)  158. 

West  Virginia. — Crumlish  v.  Shenandoah 
Valley  R.  Co.,  40  W.  Va.  627. 

Wisconsin. — Smith  v.  Peckham,  39  Wis. 
414;  Moir  v.  Dodson,  14  Wis.  279;  Johnson  p. 
Wilson,  1  Pin.  (Wis.)  65. 

The  Fact  that  a  Foreign  Executor  is  the  Sole 
legatee  for  Life  will  not  authorize  him  to  sue, 
where  the  bequest  to  him  is  on  trusts  declared 
in  the  will,  to  fulfil  which  he  is  directed  to  con- 
vert the  entire  estate  into  money  and  invest 
it.  In  such  case  his  only  right  to  collect  the 
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foreign  jurisdiction  has  been  conferred  on  him  by  statute,1  or  the  parties  con- 
sent to  the  maintenance  of  the  proceeding  by  him  ;  2  nor  can  he  prosecute  an 
action  commenced  by  the  decedent  in  a  foreign  jurisdiction  on  a  cause  of 
action  which  survives,  though  it  is  provided  by  statute  that  such  an  action 
shall  not  abate  on  the  death  of  the  plaintiff,  but  may  be  prosecuted  by  his 
personal  representative.3 

Rule  Applicable  to  Executors  as  Well  as  Administrators.  —  It  has  been  claimed  that  the 
rule  disqualifying  foreign  representatives  to  sue  does  not  apply  to  executors, 
but  only  to  administrators,  because  executors  derive  their  powers  from  the 
will,  while  the  only  authority  of  administrators  is  derived  from  their  letters, 
which  have  no  extraterritorial  operation.  While  this  distinction  between  the 
two  classes  of  representatives  is  recognized,  it  has  generally  been  held  that  in 
either  case  the  source  of.  authority  to  sue  is  the  grant  of  letters,  and  that  con- 
sequently an  executor,  equally  with  an  administrator,  is  incapable  of  suing  in 
a  foreign  jurisdiction.4 

The  Federal  Courts  in  the  United  States  recognize  this  rule  as  to  personal  repre- 
sentatives appointed  in  a  state  other  than  that  in  which  the  court  is  sitting  in 
a  particular  case,  though  such  other  state  is  within  the  jurisdiction  of  the 
court.5 


assets  is  as  executor  or  trustee.    He  has  no 
immediate  individual  interest  in  the  estate. 
Simpson  v.  Foster,  46  Tex.  619. 
Joinder  of  Foreign  and  Domestic  Representatives. 

—  Letters  of  administration  granted  in  one 
state  do  not  give  the  grantee  the  right  to  sue 
as  administrator  in  another  state  jointly  with 
an  administrator  appointed  in  a  state  where 
the  action  is  brought.  Dickinson  v.  M'Craw, 
4  Rand.  (Va.)  158;  Lee  v.  Gause,  2  Ired.  L.  (24 
N.  Car.)  440. 

Incapacity  Relates  to  Special  Proceedings  as 
Well  as  Actions.  ■ — ■  The  principle,  recognized  in 
all  the  cases  denying  the  authority  of  an  ex- 
ecutor or  administrator  to  sue  in  the  courts  of 
any  other  jurisdiction  than  that  in  which  he 
was  appointed,  is  that  the  power  of  an  admin- 
istrator does  not  extend  beyond  the  geograph- 
ical limits  of  the  state  in  which  his  authority 
was  created,  and  the  authorities  do  not  use 
the  word  "  action  "  in  denning  the  extent  of 
this  power.  That  a  foreign  administrator 
should  be  prevented  from  suing  to  recover  a 
debt,  but  can  be  a  party  to  a  special  proceed- 
ing which  would  accomplish  the  same  object, 
is  said  to  be  a  "  preposterous  proposition." 
Stewart  v.  O'Donnell,  2  Dem.  (N.  Y.)  21,  hold- 
ing that  a  foreign  executor  could  not  collect  a 
claim  against  another  decedent's  estate  in  New 
York  by  presentment  and  reference  of  the 
claim  under  the  statute. 

A  motion  to  open  a  default  will  not  be 
granted  to  a  foreign  executor  who  has  not 
taken  out  local  letters.  Philipe  v.  Levy,  15 
Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  68. 

Compare  In  re  Macnichol,  L.  R.  19  Eq.  81, 
holding  that  where  a  judgment  had  been  ob- 
tained in  a  foreign  court  by  a  foreign  adminis- 
trator of  a  creditor  against  an  English  debtor, 
who  had  since  died  and  whose  estate  was 
being  administered  in  England,  the  foreign 
administrator  could  prove  the  claim  without 
taking  out  English  administration  to  his  in- 
testate. 

1.  See  infra,  this  section,  Statutory  Authority 
to  Sue. 

2.  Foreign  Executor  or  Administrator  May  Sue 
by  Consent  of  Parties. —  Ellis  v.  Northwestern 


Mut.  L.  Ins.  Co.,  100  Tenn.  177.  See  contra, 
Flandrow  v.  Hammond,  13  N.  Y.  App.  Div. 
325- 

3.  Action  Commenced  by  Decedent.  —  In  Kropff 
v.  Poth,  19  Fed.  Rep.  200,  an  action  was 
brought  in  the  Circuit  Court  of  the  United 
States  by  an  alien.  Pending  the  action  the 
plaintiff  died,  and  his  executor  appointed 
under  the  laws  of  the  foreign  country  applied 
for  leave  to  proceed  with  the  action  under  Rev. 
Stat.  U.  S.,  §  955,  which  provides  that  a  per- 
sonal action  shall  not  abate  on  the  death  of  a 
party,  if  the  cause  of  action  is  one  which  sur- 
vives by  law,  but  that  the  action  may  be  pros- 
ecuted by  or  against  the  personal  representa- 
tives of  the  decedent.  The  court  held  that  the 
statute  did  not  authorize  a  foreign  executor  or 
administrator  to  proceed  with  an  action  com- 
menced by  his  decedent,  unless  he  took  out 
ancillary  letters  in  the  state  where  the  action 
was  brought.  "  It  would  be  anomalous,"  said 
Nixon,  J.,  "  to  allow  a  person  to  continue  a 
suit  which  he  is  not  authorized  to  begin,"  and 
"  it  is  a  more  reasonable  construction  of  the 
section  to  hold  that  when  Congress  authorized 
the  continuance  of  a  pending  suit  in  the  name 
of  the  executor  or  administrator,  it  meant  to 
refer  to  an  executor  or  administrator  who  was 
competent  to  begin  the  action."  See  also 
James  v.  Morgan,  36  Conn.  348.  But  see, 
contra.  Brown  v.  Brown,  35  Minn.  191. 

4.  Rule  Applicable  to  Executors  as  well  as  Ad- 
ministrators.—  Noonan  v.  Bradley,  9  Wall  (U. 
S.)  394;  Dixon  v.  Ramsay,  3  Cranch  (U.  S.) 
319;  Scott  v.  Negro  London,  3  Cranch  (U.  S.) 
324;  Swatzel  v.  Arnold,  1  Woolw.  (U.  S.)  383; 
Hobart  v.  Connecticut  Turnpike  Co.,  15  Conn. 
145;  Riley  v.  Riley,  3  Day  (Conn.)  74,  3  Am. 
Dec.  260;  Champlin  v.  Tilley,  3  Day  (Conn.) 
303;  Patterson  v.  Pagan,  18  S.  Car.  584.  But 
see  contra,  Stephens  v.  Smart,  1  Law  Repos.  (4 
N.  Car.)  471. 

5.  Representative  Cannot  Sue  in  Federal  Court 
Sitting  in  Another  State.  —  Brownson  v.  Wal- 
lace, 4  Blatchf.  (U.  S.)  465;  Melius  v.  Thomp- 
son, 1  Cliff.  (U.  S.)  125;  D'Auxy  v.  Porter,  41 
Fed.  Rep.  68;  Vaughan  v.  Northup,  15  Pet. 
(U.  9.)  1;  Johnson  v.  Powers,  139  U.  S.  156. 
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In  Admiralty  Proceedings  in  Rem  it  is  held  that  a  foreign  administrator  may  inter 
vene,  because  in  the  civil  law  tribunals  the  parties  prosecute  and  defend  on 
their  rights  as  existing  at  the  institution  of  the  suit  without  regard  to  the  state 
of  the  parties  when  the  right  of  action  or  defense  occurred,  and  the  ordinary 
course  of  practice  would  therefore  admit  a  foreign  administrator  to  represent 
the  interests  of  the  decedent  in  an  admiralty  court  without  the  aid  of  ancillary 
commission  from  the  local  authorities.1 

in  Case  a  state  is  Divided  after  a  grant  therein  of  letters  testamentary  or  of 
administration,  it  is  held  that  the  executor  or  administrator  cannot  afterwards 
sue  in  that  part  of  the  original  state  which  has  been  so  created  a  separate  juris- 
diction from  the  part  in  which  the  administration  is  pending,2  unless  such 
right  of  action  is  expressly  reserved  by  law.3 

The  Reason  of  the  Rule  is  generally  held  to  be  that  executors  and  administrators 
are  personally  disqualified  to  maintain  any  proceeding  in  a  court  out  of  the 
jurisdiction  in  which  they  were  appointed  or  qualified,  and  not  that  their  title 
to  assets  locally  situate  elsewhere  is  defective;  4  and  while  this  reason  is  of  a 
technical  character,  considerations  of  policy  are  also  involved,  namely  the  pro 
tection  of  local  creditors  who  might  be  injured  by  permitting  the  withdrawal 
of  the  assets  and  compelling  them  to  resort  to  a  foreign  jurisdiction  to  obtain 
satisfaction  of  their  claims.5 

If  the  Reasons  on  Which  the  Rule  Is  Founded  Do  Not  Exist,  it  has  been  held  that  the 
rule  is  not  applicable.  Thus,  if  local  administration  cannot  be  granted  in  a 
jurisdiction  where  it  is  necessary  to  sue  on  behalf  of  a  decedent's  estate  the 
administrator  may  sue  therein  under  his  foreign  appointment.6 

(2)  Capacity  Acquired  Pending  Suit.  —  in  Equity  it  is  a  settled  rule  that 


1.  Proceedings  in  Admiralty.  —  The  Boston 
Blatchf.  &  H.  Adm.  309. 

2.  Division  of  State  After  Grant  of  Letters.  — 

In  Fenvvick  v.  Sears,  I  Cranch  (U.  S.)  259,  it 
was  held  that  an  administrator  to  whom  let- 
ters were  granted  in  Maryland,  before  the 
separation  of  the  District  of  Columbia  from 
the  original  states,  cannot,  after  the  separa- 
tion, maintain  an  action  in  that  part  of  the 
District  ceded  by  the  state  of  Maryland,  by 
virtue  of  those  letters  of  administration,  but 
must  take  out  new  letters  from  the  proper 
court  in  the  District  of  Columbia. 

3.  The  Constitution  of  Kentucky,  adopted  on 
the  creation  of  that  state  out  of  a  part  of  the 
state  of  Virginia  provided  that  "  all  rights, 
actions,  prosecutions,  claims,  and  contracts, 
a?  well  of  individuals  as  of  bodies  corporate, 
should  continue  as  if  the  said  government  [of 
Kentucky]  had  not  been  established,"  and 
under  this  provision  it  was  held  that  adminis- 
trators who  were  legally  constituted  such  by 
the  laws  of  Virginia,  prior  to  the  separation, 
could  sue  in  Kentucky  after  the  separation. 
Thomas  v.  White,  3  Litt.  (Ky.)  177,  14  Am. 
Dec.  56. 

4.  Rule  Founded  on  Personal  Disability  and  Not 
on  Defect  of  Title.  —  Wilkins  v.  Elleti,  108  U.  S. 
256;  Louisville,  etc.,  R.  Co.  v.  Brantley,  96 
Ky.  297;  Matterof  Butler,  38  N.  Y.  397;  Smith 
v.  Peckham,  39  Wis.  414. 

The  impediment  to  the  exercise  of  the  full 
powers  of  an  administrator  in  a  jurisdiction 
foreign  to  that  granting  him  letters  of  admin- 
istration seems  to  be  the  technical  objection  of 
the  law  courts  to  his  reception  on  the  record 
as  a  party.  That  the  incapacity  is  essentially 
technical  and  formal,  is  manifest  because  the 
party  clothed  with  administration  at  the"  place 
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where  the  intestate  died  is  admitted,  of  course, 
to  administration  where  the  property  of  the 
decedent  is  found.  The  latter  administration 
is  not  even  claimed  to  be  an  original  authoriza- 
tion of  representation,  but  is  regarded  as  only- 
ancillary  to  that.  The  Boston,  Blatchf.  &  H. 
Adm.  309. 

5.  Considerations  of  Policy.  —  "  The  rule  of  law 

which  prevents  an  administrator  appointed  in 
another  state  from  maintaining  actions  in  his 
representative  capacity,  in  our  courts,  is 
founded  in  reason,  justice,  and  good  policy. 
It  is  also  founded  on  reasons  of  a  technical 
character;  but  the  great  object  of  the  rule  is, 
to  prevent  the  assets  being  drawn  out  of  our 
state,  to  the  injury  and  inconvenience  of  do- 
mestic creditors,  our  own  citizens,  who  may 
have  contracted  with  the  intestate,  on  the  faith 
of  those  assets."  Leake  v.  Gilchrist,  2  Dev. 
L.  (13  N.  Car.)  73. 

''  Each  country  claims  thepowerof  adminis- 
tering those  parts  of  the  effects  that  are  within 
it,  for  the  security  of  domestic  creditors." 
Carmichael  v.  Ray,  5  Ired.  Eq.  (.40  N.  Car.) 
365. 

6.  Action  by  Foreign  Administrator  Where  Local 
Administration  Is  Impossible. —  In  Purple  :. 
Whithed,  49  Vt.  187,  an  administrator  ap- 
pointed in  Massachusetts,  where  the  intestate 
resided  at  the  time  of  his  death,  sued  in  Ver- 
mont a  resident  of  Connecticut  to  recover  a 
debt  which  was  due  and  payable  in  Massa- 
chusetts. The  only  occasion  for  bringing  the 
suit  in  Vermont  was  to  subject  by  trustee  pro- 
cess a  credit  there  in  favor  of  the  debtor.  It 
was  held  that  the  suit  was  maintainable  be- 
cause the  credit  which  it  was  sought  to  reach 
was  not  a  subject  of  local  administration  with- 
in the  provision  of  the  Vermont  statute. 

Volume  XIII. 


Actions. 


AND  ADMINISTRATORS. 


By  Foreign  Executors. 


where  a  foreign  executor  or  administrator  brings  a  suit  without  first  obtaining 
ancillary  letters  in  the  jurisdiction  in  which  he  sues,  a  grant  of  letters  subse- 
auently  obtained  is  sufficient  to  sustain  the  suit,  if  no  objection  on  account  of 
his  incapacity  had  been  taken;  and  if  such  objection  had  been  taken,  he  could 
aver  the  subsequent  grant  of  letters  by  an  amended  bill,  and  proceed  with 
the  suit  the  same  as  if  he  had  been  duly  qualified  at  the  commencement. 

At  Law  the  rule  in  this  respect  is  not  as  certain  as  it  is  in  equity.  Some 
cases  intimate  that  an  action  at  law  commenced  by  a  foreign  executor  or 
administrator  before  obtaining  ancillary  letters  cannot  be  sustained  by  a  subse- 
quent grant  2  This  proposition,  however,  does  not  seem  to  rest  on  sound 
principles  because  the  cases  agree  that  an  executor  or  administrator  is  not  per- 
mitted to  sue  in  the  courts  of  a  jurisdiction  other  than  that  from  whose  laws 
he  derives  his  authority,  not  because  of  any  defect  of  title  to  assets  out  of  his 
jurisdiction  but  merely  because  of  a  personal  disability  which  is  removed 
when  he  obtains  an  ancillary  grant;  3  and  in  some  states  it  has  been  expressly 
decided  that  an  action  at  law  commenced  by  a  foreign  executor  or  adminis- 
trator before  obtaining  ancillary  letters  may  be  sustained,  if  he  subsequently 
obtains  such  letters  before  the  hearing.4 


i  N. 

3  P. 
120; 

I,  70 


1.  Rule  in  Equity  as  to  Capacity  Acquired  Pend- 
ing Suit—  United  Stales.  —  Swatzel  v.  Arnold, 
1  Woolw.  (U.  S.)  383;  Giddings  v.  Green,  4 
Hughes  (U.  S.)  446;  Black  v.  Henry  G.  Allen 
Co.,  42  Fed.  Rep.  618. 

Alabama.  —  Erwin  v.  Hill,  51  Ala.  583. 

Michigan.  —  Gray  v.  Franks,  86  Mich.  382. 

New  York.  —  Goodrich  c.  Pendleton,  4 
Johns.  Ch.  (N.  Y.)  549;  Osgood  v.  Franklin,  2 
Johns.  Ch.  (N.  Y.)  1,  7  Am.  Dec.  513;  Buck  v. 
Buck,  11  Paige  (N.  Y.)  170. 

New  Jersey.  —  Pelletreau  v.  Rathbone 

J.  Eq.  335. 

See  also  Humphreys  v.  Humphreys, 
Wms.  349;  Fell  v.  Lutwidge,  2  Atk. 
Blackwell  v.  Blackwell,  33  Ala.  57. 

Compare  Mason  v.  Atlanta  F.  Co.  No. 
Ga.  604,  48  Am.  Rep.  585- 

"  The  incapacity  of  the  foreign  adminis- 
trator not  being  radical,  so  as  to  entirely  de- 
prive him  of  power  to  proceed  with  his  cause, 
the  fact  of  his  taking  out  letters  in  this  state 
was  matter  which  he  might  aver  by  amend- 
ment, and  maintain  his  suit  thereon."  Swatzel 
v.  Arnold,  I  Woolw.  (U.  S.)  383. 

"  He  has  an  interest  in  the  subject-matter, 
although  he  has  no  standing  in  court,  and  for 
that  reason  may  support  his  suit,  in  order  to 
defend  his  right,  by  authority  afterwards  ac- 
quired." Black  v.  Henry  G.  Allen  Co.,  42 
Fed.  Rep.  618. 

2.  Rule  at  Law  as  to  Capacity  Acquired  Pend- 
ing Action.  —  In  Jackson  v.  Scanland,  65  Miss. 
481,  the  question  before  the  court  was  whether 
the'  subsequent  qualification  in  Mississippi  of 
a  foreign  administrator  related  back  so  as  to 
validate  his  act  in  causing  execution  to  be 
issued  on  a  judgment  recovered  by  the  dece- 
dent, so  as  to  validate  the  unauthorized  execu- 
tion.' The  decision  was  that  the  qualification 
did  not  relate  back  for  such  purpose,  because 
it  was  said  to  be  settled  that  "  the  facts  which 
constitute  the  ground  of  a  suit  must  exist  at 
the  time  the  suit  is  instituted,  and  it  cannot  be 
maintained  by  supplementing  it  with  matter 
occurring  after  its  institution." 

In  Wright  v.  Gilbert,  51  Md.  146,  the  ex- 
ecutors under  the  will  of  a  resident  of  Penn- 
sylvania brought  an  action  of  debt  in  Maryland 

949 


by  virtue  of  letters  testamentary  granted  in 
Pennsylvania,  no  letters  of  administration 
having  then  been  granted  in  Maryland.  After- 
wards leave  was  granted  to  amend  the  declara- 
tion so  that  the  action  would  stand  in  the 
name  of  T.,  one  of  the  executors,  as  adminis- 
trator of  the  testator,  and  later  leave  was 
granted  to  amend  further  by  alleging  that  T. 
had  obtained  letters  of  adminisl  ration  in  Mary- 
land. It  was  held  that  the  amendments  were 
not  authorized  by  the  Code  of  Maryland,  but 
the  point  decided  seems  to  be  principally  one 
of  pleading,  though  the  opinion  of  the  court 
suggests  that  the  incapacity  of  the  plaintiff 
could  not  be  cured  after  the  action  had  been 
brought. 

In  Lusk  v.  Kimball,  87  Fed.  Rep.  545,  it  was 
held  that  the  commencement  of  an  action  by 
a  foreign  executor  or  administrator  is  a  mere 
nullity,  and  cannct  be  aided  by  a  subsequent 
grant  of  ancillary  letters;  but  this  decision  was 
reversed  by  the  circuit  court  of  appeals  in  4 
Va.  L.  Reg.  731,  91  Fed.  Rep.  845.  See  also 
Karrick  v.  Pratt,  4  Greene  (Iowa)  144. 

In  Mitchell  v.  Long,  I  New  Bruns.  76,  it  was 
expressly  held  that  probate  of  a  will  in  Nova 
Scotia  gives  no  title  in  New  Brunswick,  and 
that  probate  granted  in  New  Brunswick,  after 
declaration  and  issue  joined,  will  not  support 
an  action  by  the  executor. 

3.  See  supra,  this  section,  Actions  by  Foreign 
Executors  and  A  dministrators  —  Rule  at  Common 
Law — Disability  in  General. 

4.  Ancillary  Grant  Pending  Action  at  Law  Held 
Sufficient.  —  In  Lusk  v.  Kimball,  4  Va.  L.  Reg. 
731,  91  Fed.  Rep.  845,  reversing  87  Fed.  Rep. 
545,  it  was  conceded  on  the  argument  that  an 
equity  suit  by  a  foreign  administrator  could 
be  maintained  where  ancillary  letters^  of  ad- 
ministration were  taken  out  after  its  institu- 
tion, but  it  was  contended  that  a  different  rule 
existed  in  the  courts  of  law.  In  answer,  to 
this  argument  the  court  said:  "Just  what 
good  reason  there  is  for  allowing  the  amend- 
ment in  equity,  and  not  at  law,  does  not  seem 
apparent;  and  certainly  in  a  case  like  the 
present  one  where  great  injustice  would  be 
wrought,  unless  there  is  some  overpowering 
consideration,  such  a  result  as  would  follow 
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(3)  Waiver  of  Objections  to  Disability.  —  Since  the  disability  of  a  foreign 
executor  or  administrator  to  sue  is  merely  personal,  as  noted  above,  and  does 
not  go  to  the  jurisdiction  of  the  court,  objection  thereto  must  be  taken  bv  the 
defendant  at  the  proper  time  and  in  the  proper  manner,  and  if  it  is  not  so 
taken  it  will  be  deemed  to  have  been  waived,'  though  the  failure  to  raise  the 
objection  within  the  proper  time  was  due  to  the  fact  that  the  defendant  sun 
posed  that  the  plaintiff  had  taken  out  ancillary  letters,  if  by  the  exereise  Sf 
ordinary  diligence  he  might  have  ascertained  the  fact  in  due  time  -  »  and  it  has 
been  said  that  even  if  the  objection  be  seasonably  taken  and  overruled  it  i 
^S^^l^J^  W°Uld  be  on  the  ground  of  theS 

(4)  Actions  Not   in  Representative    Capacity.  -  The    principle   that  an 


ought  not  to  be  brought  about.  We  do  not 
think  that  plaintiffs,  although  laboring  under 
the  disability  of  not  having  qualified  within 
the  state  of  Virginia  at  the  time  of  the  institu- 
tion of  the  suit,  occupy  the  position  of 
strangers,  or  persons  having  no  interest  in  the 
litigation.  They  were  the  domiciliary  repre- 
sentatives, and  as  such  given  the  right  to 
qualify  over  others  in  this  state,  and  to  be  ac- 
counted with  for  the  amount  of  recover),  had 
another  administrator  qualified.  Andrews  v 
Avory,  14  Gratt.  (Va.)  240,  73  Am.  Dec.  355 j 
Stevens  v.  Gaylord,  ir  Mass.  256-  Swatzel  v 
Arnold,  1  Woolw.  (U.  S.)  385.  They  had  an 
interest  in  the  subject-matter  of  the  litigation, 
and  a  perfect  right  to  sue  in  the  state  of  Ten- 
nessee for  the  same  cause  of  action,  could 
jurisdiction  as  against  defendants  have  been 
acquired. " 

In  Dearborn  v.  Mathes,  128  Mass.  194,  an 
administrator  appointed  in  New  Hampshire 
brought  an  action  in  Massachusetts  without 
obtaining  ancillary  letters  in  the  latter  state. 
The  omission  was  not  noticed  until  after  ver- 
dict. The  objection  then  being  raised,  the 
plaintiff  before  final  judgment  applied  for  and 
obtained  ancillary  letters.  It  was  held  that 
the  letters  then  granted  related  back  and  vali- 
dated the  prior  proceedings,  because  the  ob- 
jection that  the  plaintiff  had  not  obtained 
letters  in  Massachusetts  affected  only  his 
capacity  to  sue,  and  not  the  jurisdiction  of  the 
court. 

In  Henry  v.  Roe,  83  Tex.  446,  the  plaintiff, 
having  qualified  as  executor  in  the  state  of 
New  Jersey,  sued  on  a  promissory  note  in  the 
state  of  Texas,  without  taking  out  letters 
there,  and  it  was  held  that  letters  obtained 
pending  the  action  were  sufficient  to  sustain 
the  action. 

In  Smith  v.  Peckham  39  Wis.  414,  it  was 
held  that  the  failure  of  a  foreign  executor  to 
qualify  in  Wisconsin,  as  required  by  statute, 
before  bringing  an  action  in  that  state,  was 
not  fatal  to  the  action,  if  he  qualified  before 
the  trial,  because  "  a  mere  disability  to  sue 
may  be  cured  pendente  lite." 

Compare  McAleer  v.  Clay  County,  38  Fed. 
ReP-  707>  holding  that  an  allegation  in  an 
amended  petition  in  an  action  brought  in  Iowa 
by  a  foreign  administrator,  that  ancillary  let- 
ters had  been  granted  since  the  action  was 
brought,  could  not  be  stricken  out  as  irrele- 
vant on  the  ground  that  the  statute  of  Iowa 
requires  foreign  executors  and  administrators 
to  obtain  ancillary  letters  before  suing  in  the 
courts  of  that  state.    The  question  whether 
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the  action  could  be  sustained  on  such  ancil- 
lary grant  was  said  to  be  merely  matter  of 
abatement  which  would  be  waived,  if  not 
raised  in  the  proper  manner.  See  also  Sims 
v.  Hodges,  65  Miss.  211, 

1.  Waiver  of  Objection  to  Disability  —  United 
States.  —  Noonan  v.  Bradley,  9  Wall.  (U  S  ) 
394;  Lusk  v.  Kimball,  4  Va.  L.  Reg.  731  re. 
versing  87  Fed.  Rep.  545. 

Alabama.  —  Cloud  v.  Golightly,  5  Ala.  654 
See  also  Harrison  v.  Mahorner,  14  Ala  829' 
Hatchett  v.  Berney,  65  Ala.  48. 

Connecticut.  —  James  v.  Morgan,  36  Conn 
348. 

Illinois.  —  Collins  v.  Ayers,  13  111.  358-  Dye 
v.  Gritton,  29  111.  App.  54. 

Iowa.  —  McAleer  v.  Clay  County,  38  Fed. 
Rep.  707.  See  also  Karrick  v.  Pratt,  4  Greene 
(Iowa)  144. 

Kentucky.  —  Northwestern  Mut.  L.  Ins  Co 
v.  Lowry,  14  Ky.  L.  Rep.  6oo,  13  Ky.  L.  Rep 
205;  Louisville,  etc.,  R.  Co.  v.  Brantley,  06 
Ky.  297,  16  Ky.  L.  Rep.  691. 

Louisiana.  —  Wingate  v.  Wheat,  6  La.  Ann 
238;  Bertron  v.  Stuart,  43  La.  Ann.  1171. 

Maryland.  —  Sasscer  v.  Young,  6  Gill  &  T 
(Md.)  243.  J' 

Massachusetts.  —  Dearborn  v.  Mathes,  128 
Mass.  194;  Langdon  v.  Potter,  11  Mass 
313- 

Missouri.  —  Gregory  v.  McCormick,  120  Mo 
657;  May  v.  Burk.  80  Mo.  675. 

New  York.  —  Doolittle  v.  Lewis,  7  Johns 
Ch.  (N.  Y.)  45,  11  Am.  Dec.  389.  But  see 
r-Iandrow  v.  Hammond,  13  N.  Y  App  Div 
325- 

South  Carolina.  —  Patterson  v.  Pagan   18  S 
Car.  584. 

Wisconsin.  —  Smith  v.  Peckham,  39  Wis 
414;  Sanford  v.  McCreedy,  28  Wis.  103 

Compare  Vickery  v.  Beir,  16  Mich.  50,  in 
which  Cooley,  J.,  said  that  even  if  the  defend- 
ant failed  to  take  the  objection  in  any  form  by 
his  pleading,  it  would  still  be  open  on  motion 
in  arrest  of  judgment,  or  on  error,  if  the  record 
disclosed  the  defect. 

The  Court  Will  Be  Presumed  to  Have  Acted  on 
Proper  Evidence  of  the  Plaintiff's  Capacity,  if  ob- 
jection was  not  duly  taken  to  the  want  of  it, 
and  the  judgment  cannot  be  annulled  on  ap- 
peal for  want  of  jurisdiction  of  the  trial  court 
to  render  it.  Bertron  v.  Stuart,  43  La.  Ann. 
1171. 

2.  Supposition  that  Ancillary  Letters  Had  Been 

Granted.  —  James  v.  Morgan,  36  Conn.  -,4? 

3.  Overruling  Objection  to  Disability  —  Review. 

—  Smith  v.  Peckham,  39  Wis.  414. 
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executor  or  administrator  has  no  standing  in  court  and  cannot  sue  out  of  the 
Jurisdiction  in  which  he  received  his  letters  does  not  apply  except  where  he 
lues  in  the  right  of  the  decedent,  that  is,  where  he  must  sue  in  his  representa- 
tive capacity  If  the  right  of  action  accrued  to  the  executor  or  administrator, 
though  by  virtue  of  his  representative  character,  he  may  sue  m  a  foreign  court 
having  jurisdiction  of  the  subject-matter  and  the  parties,  because  the  action 
in  such  case  is  in  his  own  right,  and  he  may  sue  in  his  own  name;  and  if  he 
alleges  in  his  pleadings  that  he  sues  as  executor  or  administrator,  such  allega- 
tion" will  be  treated  as  surplusage.2  Thus  a  foreign  executor  or  administrator 
mav  sue  without  ancillary  letters,  for  the  infringement  of  a  patent  issued  to 
him  for  an  invention  owned  by  the  decedent.3  So,  too,  he  may  sue  on  any 
claim  arising  out  of  a  contract  or  transaction  of  any  sort  between  himself  and 
the  defendant,  as  where  a  note  or  other  obligation  is  executed  or  indorsed  to 
him  though  in  his  official  capacity,  for  money  owing  to  the  estate  ;  or  where 
he  has  paid  a  debt  for  which  the  decedent  was  surety.5  He  may  also  sue 
without  ancillary  letters,  for  property  of  the  estate  which  has  been  removed 
from  the  jurisdiction  in  which  he  was  appointed,6  unless  he  wrongfully 

4.  Notes,  etc.,  Made  or  Indorsed  to  Executor  or 


1.  Disability  Exists  Only  when  Action  Is  in 
Right  of  Decedent.  —  Trecothick  v.  Austin,  4 
Mason  (U.  S.)  16. 

A  personal  representative  may  sue  in  a  for- 
eign jurisdiction  on  any  cause  of  action  in 
favor  of  the  decedent  which  accrued  subse- 
quently to  his  death,  as  in  such  case  he  is  not 
required  to  sue  in  his  representative  capacity. 
Griswold  v.  Central  Vermont  R.  Co.,  20 
Blatchf.  (U.  S.)  212.  _  _ 

The  rule  that  an  executor  or  administrator 
cannot  sue  in  a  jurisdiction  other  than  that  in 
which  his  letters  were  granted  is  only  applic- 
able to  suits  brought  for  debts  due  to  the  de- 
cedent, or  where  the  foundation  of  the  suit  is 
based  on  some  transaction  with  the  decedent 
in  his  lifetime;  and  it  does  not  prevent  a  for- 
eign executor  from  suing  on  a  contract  made 
with  him  as  such  executor.  Lawrence  v. 
Lawrence,  3  Barb.  Ch.  (N.  Y.)  71. 

Local  Administrator  Ordered  to  Pay  Over  Funds 
to  Foreign  Administrator.  —  Where  a  local  ad- 
ministrator, on  the  final  settlement  of  his  ac- 
counts, is  ordered  to  pay  a  sum  of  money  to  a 
foreign  executor  by  name,  the  foreign  execu- 
tor may  sue  for  the  recovery  of  the  amount  so 
ordered  to  be  paid.  State  v.  Kaime,  4  Mo. 
App.  479. 

2.  Allegations  as  to  Eepresentative  Character 
Treated  as  Surplusage  —  United  States.  —  New- 
berry v.  Robinson,  36  Fed.  Rep.  841. 

California.  —Lewis  v.  Adams,  70  Cal.  403, 
■59  Am.  Rep.  423.  _ 

Maryland.  —  Barton  v.  Higgins,  41  Md.  539- 

Mas  sac  husetts  .  —  Talmage  v.  Chapel, 
16  Mass.  71. 

Mississippi.  —  Trotter  v.  White,  10  Smed.  &' 
M.  (Miss.)  607. 

Missouri.  —  State  v.  Kaime,  4  Mo.  App.  479- 
Tennessee.  —  Page    v.    Cravens,    3  Head 
(Tenn.)  383. 

Texas.  —  Davis  v.  Phillips,  32  Tex. 567. 

See  also  8  Encyc.  of  Pl.  and  Pr.  670,  title 
Executors  and  Administrators  —  subdiv. 
Descriptio  Persona  as  Surplusage. 

3.  Infringement  of  Patent  Issued  to  Administra- 
tor. —  Goodyear  v.  Hullihen,  3  Fish.  Pat.  Cas. 
251,  2  Hughes  (U.  S.)  492;  Woodworth  v. 
Hall,  1  Woodb.  &  M.  (U.  S.)  254;  Smith  v. 
Mercer,  5  Pa.  L.  J.  529.  3  Clark  (Pa.)  444. 
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Administrator.  —  Fox  v.  Tay,  89  Cal.  339,  23 
Am.  St.  Rep.  474;  Trotter  v.  White,  10  Smed. 
&  M.  (Miss.)  607;   Bright  v,  Currie,  5  Sandf. 

(N.  Y.)  433-  _    .  c 

In  McCord  v.  Thompson,  92  Ind.  565,  an 
administrator  appointed  in  Illinois,  the  dece- 
dent's domicil,  sold  property  belonging  to  the 
estate  to  a  citizen  of  Indiana.  A  note  was 
given  by  the  purchaser  for  the  price.  There 
being  some  assets  of  the  estate  in  Indiana, 
and  also  creditors,  administration  was  granted 
in  Indiana.  The  maker  of  the  note,  on  the 
demand  of  the  Indiana  administrator,  paid  it 
to  him,  and  he  accounted  for  the  proceeds.  It 
was  held  that  the  Illinois  administrator  could 
sue  in  Indiana  on  the  note  and  that  the  pay- 
ment by  the  maker  to  the  Indiana  administra- 
tor did  not  discharge  him. 

A  Mortgage  Given  to  a  Foreign  Executor  or  Ad- 
ministrator may  be  foreclosed  by  him  without 
obtaining  ancillary  letters.  Fox  v.  Tay,  89 
Cal  339,  23  Am.  St.  Rep.  474;  Lawrence  v. 
Lawrence,  3  Barb.  Ch.  (N.  Y.)  71;  Tyer  v. 
Charleston  Rice  Milling  Co.,  32  S.  Car.  598. 

Insurance  Procured  by  Foreign  Administrator.  — 
In  Abbott  v.  Miller,  10  Mo.  141,  it  was  held 
that  where  an  Illinois  administrator  insured 
the  real  estate  of  the  decedent  in  Illinois  with 
a  Missouri  insurance  company,  he  could  sue 
on  the  policy  in  Missouri. 

5.  Surety  Debts  Paid  by  Executor  or  Adminis- 
trator. —  Mowry  v.  Adams,  14  Mass.  327;  Wil- 
liams v.  Moore,  9  Pick.  (Mass.)  432. 

6.  Property  Eemoved  from  Jurisdiction  of  Ap- 
pointment —  Arkansas.  —  Clark  v.  Holt,  16  Ark. 
257. 

Kentucky.  —  Embry  v.  Millar,  1  A.  K. 
Marsh.  (Ky.)  304,  10  Am.  Dec.  732;  Emerson 
v.  Staton,  3  T.  B.  Mon.  (Ky.)  118. 

Louisiana.  —  Crawford  v.  Graves,  15  La. 
Ann.  243;  Wingate  v.  Wheat,  6  La.  Ann.  238. 

Mississippi.  —  Kilpatrick  v.  Bush,  23  Miss. 
199. 

North  Carolina.  —  Beckham  v.  Wittkowski, 
64  N.  Car.  464. 

Tennessee.  —  Keaton  v.  Campbell,  2  Humph. 
(Tenn.)  224. 

Property  Removed  from  State  Before  Grant  of 
Administration.  —  Where  property  of  the  estate 
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removed  it  himself ;  *  or  for  property  of  which  he  is  entitled  to  possession  as 
legate^  or  devisee  under  the  will,  either  in  his  own  right  or  £  SSee  fS 

A  Judgment  Recovered  by  an  Executor  or  Administrator  in  an  action  brought  by  him 

m  his  official  capacity  in  the  state  where  he  was  aDooinfer,  w  Y 
instanti,  a  debt  due  to  him  personally,  and  he  ma?  sue  Z  i  "in \  trTnlurZ 
diction  without  taking  out  ancillary  letters  there  »  icreign  juns- 

Negotiable  Bills  and  Notes  belonging  to  a  decedent  may  be  sued  on  bv  his 
executor  or  administrator  in  a  foreign  jurisdiction,  if  they  are  pavabfe  to 
bearer,^  or  in  case  they  are  payable  to  order,  if  they  havfbeen  indorsed  in 
blank  by  the  decedent,-'  or  if  they  matured  after  the  decedent's  death  «  but 
if  a  note  is  not  negotiable,  or  is  payable  to  order  and  not  indorsed  the 
inZT  °r  1  mmistr?t0rmust  sue  on  it  in  his  official  character,  and I  therefore 
in  such  case  he  cannot  maintain  the  action  out  of  the  jurisdiction  in  vahiX hi 
was  appointed,  without  obtaining  ancillary   lettersV    Un  e    U e tastes 
however,  authorizing  assignees  to  sue  in  their  own  names  i  has  been  held 
that  an  executor  or  administrator  may  assign  a  note  to  himself  indiSuall 
and  then  sue  on  it  in  his  individual  name  in  any  jurisdiction  «    And  even  if 
the  executor  or  administrator  cannot  sue  in  a  foreign  jurisdiction  on  a  note 
he  d  by  he  decedent,  yet  where  he  has  acquired  pofseiion  of  it  he  becom  s 
entitled  to  its  control  and  proceeds,  and  he  does  not  lose  this  right  by  sender 
it  for  collection  to  the  state  of  the  maker's  residence,  though  and  la£  adrn ™* 


has  been  removed  to  a  foreign  jurisdiction 
the  administrator  may  sue  for  it  therein,  in 
his  own  name  and  on  his  own  legal  title 
though  the  removal  was  made  before  the  let- 
ters of  administration  were  granted.  Plum- 
mer  v.  Brandon,  5  Ired.  Eq.  (40  N  Car  ) 
190. 

1.  Property  Wrongfully  Removed  by  Executor 
or  Administrator.  —  Kilpatrick  v.  Bush  i-x 
Miss.  log. 

2.  Action  by  Representative  as  Devisee  or  Lega- 
tee. —  Doe  v.  M'Farland,  9  Cranch  (U.  S) 
151;  Chapman  v.  Headley,  (Ky.  1887)4  S  W 
Rep.  189;  Morton  v.  Hatch,  54  Mo.  408. 

3.  Action  on  Judgment  Recovered  in  Jurisdic- 
tion Where  Letters  Were  Granted  —  England  — 
Bonafous  v.  Walker,  2  T.  R.  128;  Crawford  v 
Whittal,  1  Doug.  4,  note  1. 

United  States.  —  Biddle  v.  Wilkins,  1  Pet. 
(U.  S.)  686;  Newberry  v.  Robinson, '36  Fed 
Rep.  841. 

Alabama.  —  Green  v.  Foley,  2  Stew   &  P 
(Ala.)  441. 

A rizona.  —  Arizona  Cattle  Co.  v.  Huber 
(Arizona  1893)  33  Pac.  Rep.  555. 

California.  —  Lewis  v.  Adams,  70  Cal.  403 
59  Am.  Rep.  423. 

Iowa.  —  Greasons  v.  Davis,  9  Iowa  219. 

Kentucky.  —  Wayland  v.  Porterfield,  t  Mete 
(Ky.)  638. 

Maryland.  —  Barton  v.  Higgins,  41  Md.  539. 

Massac  husetls.  —  Talmage  v.  Chapel 
16  Mass.  71.  ' 

Mississippi.  —  Rucks  v.  Taylor,  49  Miss.  552. 

Missouri.  —  Tinman  v.  Thornton,  107  Mo. 
500;  State  v.  Kaime,  4  Mo.  App.  479;  Hall  v 
Harrison,  21  Mo.  227,  64  Am.  Dec.  225. 

Nevada.  —  Rogers  v.  Hatch,  8  Nev.  35. 

New  York.  —  Nichols  v.  Smith,  7  Hun  (N. 
Y.)  580;  Lawrence  v.  Lawrence,  3  Barb.  Ch 
(N.  Y.)  74. 

Pennsylvania.  —  Moore  v.  Fields,  42  Pa  St 
467. 

952 


Tennessee.  —  Page    v.    Cravens,    3  Head 
(Tenn.)  383. 

Texas.  —  Cherry  v.  Speight,  28  Tex.  503 

Compare  Buck  v.  Johnson,  67  Ga  82 

4.  Notes    Payable    to    Bearer  —  England.  — 
M  Neilage  v.  Holloway,  1  B.  &  Aid.  218. 

United  States.  —  Griswold  v.  Central  Ver- 
mont R.  Co.,  20  Blatchf.  (U.  S.)  212. 

Maine.  —  Stearns  v.  Burnham,  5  Me  261  17 
Am.  Dec.  228;  Barrett  v.  Barrett,  8  Me  353 

Michigan.  —  Knapp  v.  Lee,  42  Mich  41 

Hampshire.  —  Thompson  v.  Wilson  2 
N.  H.  291. 

,J*Z1",  York-  ~  Robinson  v.  Crandall,  9  Wend 
(N.  Y.)  425. 

See  contra,  Kirkpatrick  v.  Taylor,  10  Rich 
L.  (S.  Car.)  393,  holding  that  a  foreign  execu- 
tor in  South  Carolina  cannot  even  bring  an 
action  on  a  note  payable  to  bearer  made  to  his 
intestate. 

The  Reason  for  the  Rule  that  where  a  note 
held  by  a  decedent  is  payable  to  bearer  the 
foreign  executor  or  administrator  may  sue  on 
it  in  any  state  without  taking  out  letters  there 
is  that  when  the  note  comes  lawfully  into  his 
possession  by  virtue  of  his  authority  as  the 
personal  representative  of  the  decedent,  he  be- 
comes the  bearer,  and  may  sue  on  it  in'his  in- 
dividual name.  Griswold  v.  Central  Vermont 
R.  Co.,  20  Blatchf.  (U.  S.)  212. 

5.  Notes  Payable  to  Order  and  Indorsed  in  Blank 
by  Decedent.  —  Barrett  v.  Barrett,  8  Me  353- 
Gage ■  v.  Johnson,  20  Me.  437;  Knapp  v.  Lee' 
42  Mich.  41;  Robinson  v.  Crandall,  9  Wend' 
(N.  Y.)  425.  Compare  McClure  v.  Bates  12 
Iowa  77. 

6.  Notes  Maturing  After  Decedent's  Death.— 

Giddings  v.  Green,  4  Hughes  (U.  S  )  446- 
Story's  Conflict  of  Laws,  §§  355,  359  5I-  ' 

7.  Notes  Not  Negotiable,  or  Payable  to  Order  and 
Not  Indorsed.  —  Knapp  v.  Lee,  42  Mich.  41 

8.  Note  Assigned  to  Self  Individually.  —  Lucas 
v.  Byrne,  35  Md.  4S5. 
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istration  has  been  granted  there,  and  he  may  sue  in  such  state  to  recover  the 

Pr°rcUon  for  D^by  Wrongful  Act.  -  Some  authorities  hold  that  a  foreign  admin- 
istrator may  sue  to  recover  damages  for  the  death  of  his  intestate  caused  by 
the  wrongful  act  of  the  defendant,  where  the  statute  giving  the  cause  of  action 
provides  that  the  recovery  shall  be  for  the  benefit  of  the  family  of  the  dece- 
dent and  names  the  personal  representative  as  the  person  by  whom  the  action 
shall'  be  brought.  The  theory  of  these  cases  seems  to  be  that  the  right  of 
action  was  no  part  of  the  intestate's  estate,  because  it  did  not  accrue  until 
after  his  death,  and  that  a  recovery  by  the  administrator  would  not  be  tor 
purposes  of  administration,  but  as  trustee  for  the  beneficiaries  designated  by 
the  statute-  2  but  if  the  statute  of  the  state  in  which  the  administrator  was 
aooointed  gives  the  right  of  action  to  the  beneficiaries  themselves,  and  not  to 
the  administrator,  he  cannot  sue  in  another  state,  where  the  cause  of  action 
accrued,  though  the  statute  of  that  state  provides  that  the  action  shall  be 
brought  by  the  personal  representative  of  the  decedent.3 

^  Statutory  Authority  to  Sue  — (i)  In  General.  —  Modern  legisla- 
tion in  many  jurisdictions  has  removed  or  modified  the  common-law  disability 
of  foreign  executors  and  administrators  to  sue.  In  England  the  statutes  pro- 
vide that  when  any  probate  or  letters  of  administration  granted  in  Scotland 
or  Ireland  shall  be  produced  to,  and  a  copy  thereof  deposited  with,  the  regis- 
trars of  the  court  of  probate  in  England,  such  probate  or  letters  of  adminis- 
tration shall  be  sealed  with  the  seal  of  the  last  mentioned  court,  and,  being 
duly  stamped,  shall  be  of  the  like  force  and  effect,  and  have  the  same  opera- 
tion as  if  originally  granted  in  England;  and  the  same  provision  is  made  for 
sealing  English  grants  in  Scotland  and  Ireland.*  In  many  jurisdictions  in  the 
United  States  foreign  executors  and  administrators  are  now  authorized  to  sue 
by  statute  5    Some  of  these  statutes  provide,  in  broad  and  general  terms,  that 


1.  Recovery  of  Proceeds  of  Note  Sent  Out  of 
State  for  Collection.  —  Chamberlin  v.  Wilson,  45 
Iowa  149.  . 

2.  Rule  that  Foreign  Administrator  May  Sue 
for  Death  by  Wrongful  Act.  —  McCarty  v.  New 
York,  etc.,  R.  Co.,  62  Fed.  Rep.  437,  holding 
that  an  administrator  appointed  in  New  Jersey 
may  sue  in  a  federal  court  in  New  York  on  a 
cause  of  action  accruing  in  New  Jersey  under 
the  statute  of  that  state;  Wilson  v.  Tootle,  55 
Fed.  Rep.  211,  holding  that  an  administrator 
appointed  in  Minnesota,  where  the  cause  of 
action  accrued,  could  sue  in  Missouri,  because, 
it  was  said,  the  cause  of  action  vested  in  the 
plaintiff,  not  as  administrator,  but  merely  as 
trustee,  for  the  beneficiary  designated  by  the 
statute.  But  see  Maysville  St.  R.,  etc.,  Co.  v. 
Marvin,  59  Fed.  Rep.  91,  16  U.  S.  App.  236, 
reversing  49  Fed.  Rep.  436.  In  this  case  the 
administrator  appointed  in  Ohio,  where  the 
decedent  was  domiciled,  sued  in  Kentucky, 
where  the  cause  of  action  accrued,  and  it  was 
held  that  fat  Kentucky  statute  giving  the  right 
of  action  to  the  "  personal  representative  "  did 
not  include  a  foreign  administrator. 

For  a  Full  Discussion  as  to  the  right  of  the 
personal  representative  of  a  decedent  to  sue 
for  the  decedent's  death,  see  the  title  Death 
by  Wrongful  Act,  in  this  work,  vol.  8,  p.  851; 
and  the  same  title  in  5  Encyc.  of  Pl.  and  Pr. 
843. 

3.  Right  of  Action  Given  by  Statute  to  Bene- 
ficiaries. —  Li mekiller  v.  Hannibal,  etc.,  R. 
Co.,  33  Kan.  83,  52  Am.  Rep.  523. 

4.  English,  Scotch,  and  Irish  Grants.  —  20  &  21 
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Vict.,  c.  76;  21  &  22  Vict.,  c.  56;  22  Vict.,  c. 
30;  22  &  23  Vict.,  c.  31. 

5.  Foreign  Representatives  Authorized  to  Sue 
by  Statute  in  United  States  —  Alabama.  —  Harris 
v  Moore,  72  Ala.  507;  Hatchett  v.  Berney,  65 
Ala.  39;  Bell  v.  Nichols,  38  Ala.  678;  Manly  v. 
Turnipseed,  37  Ala.  522;  Harrison  v.  Mahor- 
ner,  14  Ala.  829;  Cloud  v.  Golightly,  5  Ala. 
653. 

Arkansas.  —  Fairchild  v.  Hagel,  54  Ark.  61;. 
Clark  v.  Holt,  16  Ark.  257;  Newton  v.  Cocke, 
10  Ark.  169. 

Delaware.  —  Fidelity  Ins.,  etc.,  Co.  v.  Niven, 
5  Houst.  (Del.)  416. 

District  of  Columbia.  —  Weaver  v.  Baltimore,, 
etc.,  R.  Co.,  21  D.  C.  499;  Mackey  v.  Coxe,  18 
How.  (U.  S.)  103;   Kane  v.  Paul,  14  Pet.  (LT. 

^Florida. —  Margarum  v.  J.  S.  Christie 
Orange  Co.,  37  Fla.  165;  Gordon  v.  Clarke,  10 
Fla.  179;  Sullivan  v.  Honacker,  6  Fla.  372. 

Georgia.  —  Patterson  v.  Blanchard,  98  Ga. 
518-  Isbell  v.  Blanchard,  94  Ga.  678;  Thomas 
v  Morrisett,  76  Ga.  384;  Russell  v.  Hubbard, 
76  Ga.  618;  Mechanics',  etc.,  Bank  v.  Harri- 
son, 68  Ga.  463;  South  Carolina  R.  Co.  v.  Nix, 
68  Ga  572-  Buck  v.  Johnson,  67  Ga.  82;  South- 
western R.  Co.  v.  Paulk,  24  Ga.  356;  Swift  v. 
Swift,  13  Ga.  140. 

Illinois.  —  Decker  v.  Patton,  120  111.  464 
affirming  20  111.  App.  210;  Wabash,  etc.,  R. 
Co.  v.  Shacklet,  105  111.  3&4,  44  Am.  Rep.  791, 
affirming  10  111.  App.  404;  Hickox  v.  Frank, 
102  111.  660;  Collins  c.  Ayers,  13  111.  361. 
Indiana.  —  Memphis,  etc.,    Packet  Co. 
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foreign  representatives  may  sue  in  the  domestic  courts,  without  annexing 
conditions  of  any  sort  to  the  exercise  of  the  power.1  Others  impose  various 
conditions  and  restrictions.  Thus  in  some  states  it  is  provided  that  a  duly 
authenticated  copy  of  the  foreign  letters  shall  be  filed  as  designated  by  the 
statute,  m  order  to  entitle  the  foreign  representative  to  brino-  or  maintain  the 
action;  and  it  has  been  held  that  where  the  statute  gives  "authority  to  sue 


Pikey,  142  Ind.  304;  Thomasson  v.  Brown,  43 
Ind.  203;  Jefferson ville  R.  Co.  v.  Hendricks, 
j  26  Ind.  230,  41  Ind.  48;  Matlock  v.  Powell  14 

'  Ind.  378 

Kansas.  —  Moore  v.  Jordan,  36  Kan.  278,  59 
Am.  Rep.  550;  Danlap  v.  McFarland,  25  Kan. 
488;  Denny  v.  Faulkner,  22  Kan.  96;  Ravens- 
craft  v.  Pratt,  22  Kan.  25;  Cady  v.  Bard,  21 
Kan.  667;  Kansas  Pac  R.  Co.  v.  Cutter^  16 
Kan.  568;  Eells  v.  Holder,  2  McCrary  (U.'  S.) 
622. 

Kentucky.  —  Swift  v.  Donahue,  (Ky.  1898)  46 
S.  W.  Rep.  683;  Louisville,  etc.,  R.  Co.  v. 
Brantley,  96  Ky.  297;  Marrett  v.  Babb,  91  Ky. 
88;  Huling  v.  Fort,  2  Litt.  (Ky.)  193;  Thomas 
v.  White,  3  Litt.  (Ky.)  177,  14  Am.  Dec.  56; 
Maysville  St.  R.,  etc.,  Co.  v.  Marvin,  59  Fed. 
Rep.  91,  16  U.  S.  App.  236. 

Maryland.  —  Mangun   v.  Webster,  7  Gill 
<Md.)  78. 

Minnesota.  —  Fogle  v.  Schaeffer,  23  Minn. 
304;  Fetz  v.  Clark,  7  Minn.  217. 

Mississippi.  —  Hope  v.  Hurt,  59  Miss.  174. 

Nebraska.  —  Swatzel  v.  Arnold,  I  Woolw.  (U. 
S.)  3S3;  Cheney  v.  Stone,  29  Fed.  Rep.  885; 
Comp.  Stat.  Neb.  1897,  §  2838. 

New  Jersey.  —  Hayes  'v.  Pratt,  147  U.  S.  557. 

Ohio.  —  Price  v.  Morris,  5  McLean  (U.  S.)  4. 

Tennessee. — Smith  v.  Mabry,  7  Yerg. 
{Tenn.)  29. 

Wisconsin.  —  Murray  v.  Norwood,  77  Wis 
405. 

Colonial  Legislation.  —  Legislation  permitting 
foreign  executors  and  administrators  to  sue  in 
the  domestic  courts  was  begun  at  a  very  early 
day  in  America,  and  while  the  states  were  yet 
colonies.  On  September  19,  1648,  the  commis- 
sioners of  the  colonies  comprising  what  is  now 
Massachusetts,  New  Hampshire,  and  Con- 
necticut, "  for  the  more  speedy  passage  of 
justice  in  each  colony,"  recommended  that 
«ach  of  the  colonies  enact  that,  "  where  a  set- 
tled inhabitant  or  known  planter  die  intestate, 
administration  be  granted  in  the  colony  of 
which  he  was  an  inhabitant;  this  administra- 
tion to  be  of  force  *  *  *  in  the  rest  of  the 
colonies."  Smith's  Manuscript  Treatise  on 
Probate  Law,  Smith  (N.  H.)  500;  Nicole  v. 
Mumford,  Kirby  (Conn.)  270;  Hazard's  Col- 
lection, vol.  2,  p.  124,  cited  in  Goodwin  v. 
Jones,  3  Mass.  522. 

Rule  in  Pennsylvania.  —  The  Act  of  1705  in 
Pennsylvania  which  provided  that  "all  letters 
of  administration  granted  out  of  this  province, 
being  produced  here  under  the  seals  of  the 
courts  or  offices  granting  the  same,  shall  be  as 
sufficient  to  enable  the  administrators  by  them- 
selves or  attorneys  to  bring  their  actions  in 
any  court  within  this  province,  as  if  the  same 
administrations  were  granted  here,  and  pro- 
duced under  the  seal  of  the  register  general's 
office  of  this  province."  This  was  always  un- 
derstood to  authorize  actions  in  Pennsylvania 
by  executors  or  administrators  appointed  in 
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another  state  of  the  Union,  and  it  was  ex- 
pressly so  held  in  1803.  M'Cullough  v 
Young,  1  Binn.  (Pa.)  63.  See  also  Glassell  v 
Wilson,  4  Wash.  (U.  S.)  59. 

A  previous  decision,  however,  had  limited 
the  operation  of  the  statute  to  the  states  of  the 
Union,  and  held  that  letters  granted  in  Eng- 
land by  the  Archbishop  of  York,  did  not  au- 
thorize the  administrator  to  sue  in  Pennsyl- 
vania.    Graeme  v.  Harris,  1  Dall.  (Pa.)  456. 

In  1832,  the  Act  of  1705  was  abrogated  by  an 
act  (P.  L.  136)  which  provided  that  "  no  letters 
testamentary  or  of  administration  or  other- 
wise, purporting  to  authorize  any  person  to 
intermeddle  with  the  estate  of  a  decedent, 
which  may  be  granted  out  of  this  commonl 
wealth,  shall  confer  upon  such  person  any  of 
the  powers  and  authorities  possessed  by  an  ex- 
ecutor or  administrator  under  letters  granted 
within  this  state."  Com.  v.  Ware,  6  Phila 
(Pa.)  258,  24  Leg.  Int.  (Pa.)  396.  See  also 
Moore  v.  Fields,  42  Pa.  St.  467  Sayre  v. 
Helme,  61  Pa.  St.  299. 

Death  of  Foreign  Executor  or  Administrator 
Pending  Action.  —  In  Georgia,  if  a  foreign  ex- 
ecutor or  administrator'  dies  pending  the 
action,  it  abates  and  cannot  be  revived  by  a 
foreign  administrator  de  bonis  non.  Jones  v. 
Lamar,  77  Ga.  149;  Isbell  v.  Blanchard,  94  Ga. 
678.  But  the  administrator  de  bonis  non  may 
bring  a  new  acion.  Patterson  v.  Blanchard 
98  Ga.  518. 

Power  to  Take  Out  Execution  on  a  Judgment 
Obtained  by  the  Intestate  in  his  lifetime  is  in- 
cluded in  the  power  given  by  statute  10  for- 
eign representatives  to  sue.    Keefer  v.  Mason 
36  111.  406. 

The  Rales  of  Pleading  are  the  same  in  suils 
by  foreign  administrators  or  executors  as  in 
those  by  domestic  representatives.  Collins  v. 
Ayers,  13  111.  358. 

1.  Unconditional  Authority  to  Sue  Given  to  For- 
eign Representatives —  Arkansas.  —  Fairchild  : 
Hagel,  54  Ark.  61;  Clark  v.  Holt,  16  Ark.  2*7; 
Newton  v.  Cocke,  10  Ark.  169. 

Florida.  —  Margarum  v.  J.  S.  Christie 
Orange  Co.,  37  Fla.  165;  Gordon  v.  Clarke,  10 
Fla.  179;  Sullivan  v.  Honacker,  6  Fla.  372. 

Illinois.  —  Decker  v.  Patton,  20  III.  App.  210. 
affirmed  in  120  111.  464:  Wabash,  etc.,  R.  Co. 
v.  Shacklett,  10  111.  App.  404,  105  111  -(,4,  44 
Am.  Rep.  791;  Hickox  v.  Frank,  102  Ilf.  660. 

Indiana.  —  Memphis,  etc.,  Packet  Co.  v. 
Pikey,  142  Ind.  304;  Thomasson  v.  Brown,  43 
Ind.  203;  Jefferson  ville  R.  Co.  v.  Hendricks, 
26  Ind.  228;  Matlock      Powell.  14  Ind.  378. 

Kansas.  —  Moore  v.  Jordan,  36  Kan.  278,  59 
Am.  Rep.  550;  DunlapV  McFarland.  25  Kan. 
488;  Cady  v.  Bard,  21  Kan.  667;  Ravenscraft 
v.  Pratt.  22  Kan.  25;  Denny  7.  Faulkner,  22 
Kan.  96;  Kansas  Pac.  R.  'Co.  r.  Cutter.  16 
Kan.  568;  Eells  v.  Holder,  2  McCrarv  (I".  S.) 
622. 

Nebraska.  —  Cheney  v.  Stone,  29  Fed.  Rep. 
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"  provided  that',  before  commencing  "  the  action,  the  plaintiff  shall  file  a  copy 
of  his  letters,  such  requirement  is  a  condition  precedent  to  the  right  to  sue, 
and  that  the  action  cannot  be  sustained  by  filing  the  letters  pendente  lite,  if 
a  proper  objection  has  been  made; 1  but  it  has  been  held  that  where  authority 
to  sue  is  given  to  a  foreign  representative  "  upon  filing  his  letters,"  etc,  no 
condition  precedent  is  imposed  thereby,  but  that  it  is  sufficient  to  sustain  the 
action  if  the  copy  of  the  letters  is  filed  pending  the  action,2  because  the 
requirement  as  to  filing  the  letters  relates  to  the  evidence  of  the  right  to  sue, 
and  not  to  any  rules  of  pleading,  and  therefore  it  is  sufficient  if  they  are  filed 
pendente  lite;  3  and  in  some  states  the  statutes  so  provide,  either  expressly  or 
by  necessary  implication.4 

(2)  Evidence  of  Representative  Character.  —  It  is  provided  by  statute  in 
some  jurisdictions,  where  the  common-law  disability  of  foreign  executors  and 
administrators  to  sue  has  been  removed,  that  a  duly  authenticated  copy  of  the 
foreign  letters  shall  be  filed,  usually  either  in  the  court  in  which  the  action  is 
brought  or  in  the  probate  court,  for  the  purpose  of  furnishing  evidence  of  the 
representative  character  of  the  plaintiff,  or  that  the  letters  properly  authenti- 
cated shall  be  produced  at  the  trial;5  but  if  the  plaintiff's  representative 


885;  Swatzel  v.  Arnold,  1  Woolw.  (U.  S.)  383; 
Comp.  Stat.  Neb.  1897,  §  2838. 

Ohio.  —  Price  v.  Morris,  5  McLean  (U.  S.)  4; 
Work  v.  Massie,  6  Ohio  503;  Bates's  Annot. 
Ohio  Stat.  1897,  §  6133. 

1.  Filing  Letters  Held  a  Condition  Precedent. 

 "As    *    *    *    the  authority  of  a  foreign 

administrator,  as  such,  to  commence  an  action 
in  this  state  is  wholly  dependent  upon  the 
statute,  it  follows  that  he  must  commence  his 
action  upon  the  terms  which  the  statute  pre- 
scribes, and  not  otherwise.  If  he  commences 
an  action  upon  any  other  terms,  he  commences 
it  without  authority,  and  if  proper  objection  is 
taken,  his  action  must  fail.  He  must,  there- 
fore, file  the  prescribed  authenticated  copy  be- 
fore the  commencement  of  his  action,  and  his 
failure  to  do  so,  if  properly  objected  to,  is  fatal 
and  cannot  be  cured  by  a  filing  after  the  com- 
mencement of  his  action."  Fogle  v.  Schaeffer, 
23  Minn.  304.  See  also  Fetz  v.  Clark,  7  Minn. 
217.  As  lending  to  the  same  conclusion,  see 
Hope  v.  Hurt,  59  Miss.  174;  Jackson  v.  Scan- 
land,  65  Miss.  481. 

2.  Requirement  as  to  Filing  Letters  Held  Not 
Condition  Precedent. —  Under  the  Wisconsin 
statute  authorizing  a  foreign  representative  to 
sue  upon  filing  his  letters,  it  is  held  that  it  is 
sufficient  to  file  the  letters  petidente  lite,  the 
failure  to  file  them  before  suit  being  consid- 
ered "  a  mere  disability  to  sue,  not  going  to 
the  right  of  action."  Smith  v.  Peckham,  39 
Wis.  414. 

The  letters  may  be  filed,  under  the  Wiscon- 
sin statute,  "  in  any  county  court  in  this 
state,"  and  they  need  not  be  filed  in  the  county 
in  which  the  action  is  brought  or  in  which 
the  decedent  left  property.  Murray  v.  Nor- 
wood, 77  Wis.  405. 

See  also  Hayes  v.  Pratt,  147  U.  S.  557,  con- 
struing the  New  Jersey  statute. 

3.  Filing  of  Letters  Considered  Merely  as  a  Rule 
of  Evidence.  —  Weaver  v.  Baltimore,  etc.,  R. 
Co.,  21  D.  C.  499;  Kane  v.  Paul,  14  Pet.  (U. 
S.)  33,  affirming  5  Cranch  (C.  C.)  549;  Whitney 
v.  Bohlen,  157  111.  571:  Jeffersonville  R.  Co.  v. 
Hendricks,  26  Ind.  230,  41  Ind.  48;  Upton 
v.  Adams,  27  Ind.  432;  Matlock  v.  Powell,  14 


Ind.  378;  Jelly  v.  Stevens,  4  Ind.  510;  Naylor 
v.  Moody,  2  Blackf.  (Ind.)  247,  3  Blackf.  (Ind.) 
92;  Smith  v.  Roach,  7  B.  Mon.  (Ky.)  17. 

Letters  May  Be  Filed  Pendente  Lite.  —  Whitney 
v.  Bohlen,  157  111.  571;  Jeffersonville  R.  Co. 
v.  Hendricks,  26  Ind.  230,  41  Ind.  48. 

4.  Filing  Letters  Pending  Suit  Authorized  by 
Terms  of  Statute — Alabama.  —  Harris  v.  Moore, 
72  Ala.  507;  Hatchett  v.  Berney,  65  Ala.  39; 
Bell  v.  Nichols,  38  Ala.  678;  Manly  v.  Turnip- 
seed,  37  Ala.  522;  Cloud  v.  Golightly,  5  Ala. 
653;  Code  Ala.  1896,  §  359. 

Delaware.  —  Fidelity  Ins.,  etc.,  Co.  v.  Niven, 
5  Houst.  (Del.)  416. 

Georgia.  —  Buck  v.  Johnson,  67  Ga.  82:  Rus- 
sell v.  Hubbard,  76  Ga.  618;  Mechanics',  etc.. 
Bank  v.  Harrison,  68  Ga.  463;  South  Carolina 
R.  Co  v.  Nix,  68  Ga.  572;  Turner  v.  Linam.. 
55  Ga.  253;  Mansfield  v.  Turpin,  32  Ga.  260; 
South- Western  R.  Co.  v.  Paulk,  24  Ga.  356; 
Swift  v.  Swift,  13  Ga.  140;  Code  Ga.  1895, 
§  33i8. 

Kentucky.  —  Wayland  v.  Porterfield,  1  Mete. 
(Ky.)  638;'  Loval  v.  Johnson,  9  B.  Mon.  (Ky.) 
556. 

5.  Evidence  of  Representative  Character  —  Fil- 
ing or  Producing  Authenticated  Copies  of  Letters 

—  District  of  Columbia.  —  Weaver  v.  Balti- 
more, etc.,  R.  Co.,  21  D.  C.  499;  Kane  v. 
Paul,  14  Pet.  (U.  S.)  33,  affirming  5  Cranch  (C. 
C.)  549;  Act  Cong.  Feb.  28,  1887,  24  Statutes 
at  Large,  substantially  re-enacting  the  Act  of 
1812,  quoted  in  Mackey  v.  Coxe,  18  How.  (U. 
S.)  103. 

Florida.  —  Sullivan  v.  Honapker,  6  Fla.  372; 
Margarum  v.  J.  S.  Christie  Orange  Co.,  37 
Fla.  165. 

Georgia.  —  Buck  v.  Johnson,  67  Ga.  82. 

Illinois.  —  Collins  v.  Ayers,  13  111.  361. 

Indiana. — Jeffersonville  R.  Co.  v.  Hen- 
dricks, 26  Ind.  230,  41  Ind.  48;  Matlock  v. 
Powell,  14  Ind.  378;  Upton  v.  Adams,  27  Ind. 
432;  Jelly  r.  Stevens,  4  Ind.  510.  Under  the 
former  statute  in  Indiana  (1824)  letters  testa- 
mentary granted  in  another  state  were  not 
recognized  until  recorded,  but  this  was  changed 
by  the  statute  of  1831,  by  force  of  which  such 
letters  are  recognized  on  their  being  filed  with 
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character  is  not  denied,  it  is  held  that  no  proof  of  it  need  be  made.1  If  the 
statute  is  silent  as  to  the  mode  of  proof,  the  letters  of  a  foreign  executor  or 
administrator  must  be  authenticated  in  accordance  with  the  federal  statutes 
providing  for  the  proof  in  one  state  of  the  records  of  the  courts  of  other 

states.2 

(3)  Bond.  —  In  some  states  the  statutes  provide  that  a  foreign  executor  or 
administrator  suing  therein  shall  give  bond  for  the  payment  of  any  debts  that 
may  be  owing  from  the  decedent  to  citizens  of  the  state,3  or  for  the  faithful 
administration  of  such  assets  as  he  may  receive.4 

(4)  Scope  and  Effect  of  Statutes.  —  It  is  generally  held  that  a  statute 
authorizing  foreign  executors  and  administrators  to  sue  does  not  render  them 


the  clerk  of  the  court  in  which  they  are  to  be 
introduced.  Naylor  v.  Moody,  3  Blackf.  (Ind.) 
92,2  Blackf.  (Ind.)  247. 

Kentucky.  —  Smith    v.    Roach,  7  B.  Mon. 
(Ky.)  17.  ' 

Maryland.  —  Mangun  v.  Wepster,    7  Gill. 
(Md.)  78;  Pub.  Gen.  Laws,  art.  93,  §  76. 

Validity  of  Statutes  Prescribing  Rules  of  Evi- 
dence. —  It  is  but  an  act  of  comity  for  the  state 
to  open  her  courts,  so  as  to  allow  one  clothed 
with  power  from  a  foreign  authority,  to  enter 
to  assert  the  rights  of  his  testator  or  intestate. 
Having  done  so  it  is  not  an  unreasonable  rule 
that  she  should  require  such  foreign  represent- 
ative to  produce  properly  authenticated  evi- 
dence of  the  character  in  which  he  appears,  for 
the  safety  and  protection  of  her  own  citizens. 
Buck  v.  Johnson,  67  Ga.  82. 

An  Examined  Copy  of  the  foreign  letters  is  ad- 
missible in  evidence  in  Illinois  in  an  action  by 
a  foreign  executor  or  administrator.  Union 
R.,  etc.,  Co.  v.  Shacklet,  119  111.  232. 

Certification  by  the  Probate  Judge  is  sufficient 
in  Illinois  where  the  probate  court  has  no 
clerk.    Spencer  v.  Langdon,  21  111.  192. 

Sufficiency  of  Evidence  of  Probate  and  Grant  of 
Letters.  —  In  Newton  v.  Cocke  10  Ark.  169,  the 
evidence  offered  to  prove  that  the  plaintiff,  John 
W.  Cocke,  wasexecutor,  undera  Kentucky  will, 
consisted  of  a  paper  con  faining  a  certified  copy 
of  the  will  of  the  decedent;  also  a  writing  as 
follows:  "  Washington  County  Court  [Ken- 
tucky], August  Term,  1845.  This  last  will 
and  testament  was  produced  in  court  together 
with  codicils  thereto  annexed;  the  will  was 
proven  by  the  oaths  of  Hugh  McElroy,  James 
B.  Hughes,  and  Richard  J.  Brown,  the  first 
codicil  proven  by  the  oath  of  R.J.  Brown,  and 
the  second  by  the  oaths  of  James  B.  Hughes 
and  Hugh  McElroy,  and  thereupon  ordered  to 
record,  which  is  dun  (sic)  in  Will  B.  H.  Given 
under  my  hand  this  25th  day  of  August,  1845. 
W.  B.  Booker,  Clerk."  Then  followed  a  cer- 
tificate that  "  the  above  and  foregoing  six 
pages  contained  a  true  copy  of  the  last  will 
and  testament  of  John  Pope,  deceased,"  over 
the  hand  and  seal  of  the  clerk  and  the  seal  of 
the  county  court.  It  was  held  that  this  was 
not  sufficient  evidence  of  the  plaintiff's  repre- 
sentative character,  because  it  did  not  show 
that  any  oath  had  been  taken  by  him,  or  that 
probate  had  been  granted  to  him  or  to  any  one 
else. 

1.  Representative  Character  Need  Not  Be  Proved 
Unless  Denied.  —  Dye  v.  Gntton,  29  111.  App. 
54;  Collins  v.  Ayers,  13  111.  358;  Chicago 
Legal  News  Co.  v.  Browne,  103  111.  317;  Union 
R.,  etc.,  Co.  v.  Shacklet,  119  Ind.  232. 
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The  rule  that  the  plaintiff's  representative 
character  need  not  be  proved  under  the  stat- 
utes, unless  it  is  denied  by  the  defendant, 
would  seem  also  to  follow  from  the  rule  al- 
ready stated,  that  the  common-law  disability 
of  a  foreign  executor  or  administrator  to  sue 
is  waived  if  it  is  not  properly  raised  by  the  de- 
fendant. See  supra,  this  section,  Waiver  of 
Objections  to  Disability. 

2.  Authentication  in  Absence  of  State  Statute  — 
Federal  Statutes  Govern.  —  Carmichael  7>.  Saint, 
16  Ark.  28;  Hope  v.  Hurt,  59  Miss.  174. 

3.  Bond  to  Pay  Debts  Owing  to  Citizens.  —  The 
Delaware  statute  provides  that,  if  the  deceased 
be  indebted  to  an  inhabitant  of  the  state  in  a 
sum  not  less  than  twenty  dollars,  the  executor 
or  administrator,  before  he  shall  recover  judg- 
ment, shall  give  a  bond  with  sufficient  surety 
or  sureties  to  be  approved  by  the  register,  in  a 
penalty  double  the  estimate  of  the  personal 
estate  of  the  deceased  in  this  state,  with  condi- 
tion to  be  void  if  he  shall  truly  account  for  all 
personal  estate  of  the  deceased  in  this  state 
which  shall  come  to  his  knowledge,  and  faith- 
fully administer  and  distribute  the  same 
according  to  law.  Fidelity  Ins.,  etc.,  Co.  v. 
Niven,  5  Houst.  (Del.)  416. 

The  Kentucky  statute  requires  a  foreign  rep- 
resentative suing  in  the  state  to  execute  a 
covenant  to  the  effect  that  he  will,  to  the  ex- 
tent of  money  that  shall  come  to  him  in  the 
action,  pay  debts  due  by  the  decedent  to  resi- 
dents of  Kentucky.  Wayland  v.  Porterfield, 
1  Mete.  (Ky.)  638;  Loval  v.  Johnson,  o  B.  Mon. 
(Ky.)  556;  Adams  v.  Adams,  11  B.  Mon.  (Ky.) 
78;  Maysville  St.  R.,  etc.,  Co.  v.  Marvin,  59 
Fed.  Rep.  91;  Gen.  Stat.  Ky.  1888,  c.  39,  art. 
2,  §  44;  Ky.  Stat.  1S94,  £  3879. 

The  preceding  section  of  the  Kentucky  stat- 
ute (Gen.  Stat.  Ky.  1888,  c.  39,  art.  2,  55  43,  Ky. 
Stat.  1894,  §  3878),  which  provides  "  by  giving 
bond,  with  surety  resident  of  the  county  in 
which  the  action  is  brought,  nonresident  ex- 
ecutors or  administrators  of  persons  who,  at 
the  time  of  their  death,  were  nonresidents  of 
this  commonwealth,  may  prosecute  actions  for 
debts  due  to  such  decedents,"  requires  a  for- 
eign executor  or  administrator  suing  in  Ken- 
tucky to  give  only  a  bond  for  costs,  and  does 
not  relate  to  the  right  to  recover  judgment; 
and  in  the  absence  of  a  special  demurrer  or  a 
rule  requiring  the  execution  of  a  bond  under 
this  section,  the  requirement  is  waived.  Swift 
v.  Donahue,  (Ky.  189S)  46  S.  W.  Rep.  683. 

4.  Bond  for  Faithful  Administration  of  Assets 
Received.  —  The  Alabama   statute  requires  a 
foreign  executor  or  administrator  suing  in  the 
state  to  give  bond  before  the  rendition  of  judg- 
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liable  to  be  sued,1  and  does  not  apply  after  ancillary  letters  have  been  granted 
in  the  state,3  unless  the  cause  of  action  is  one  that  the  foreign  representative 
could  sue  on  in  his  individual  capacity.3  Neither  can  he  sue  for  anything 
which  would  not  be  assets  in  his  hands,  if  recovered  ;  4  nor  on  any  cause  of 
action  which  is  not  within  the  scope  of  the  enabling  statute,5  or  on  which  he 
could  not  sue  in  the  jurisdiction  of  his  appointment.6 

2.  Actions  Against  Foreign  Executors  and  Administrators  —  a.  EXEMPTION 
from  Liability  to  Suit  — (i)  General  Rule  Staled.  —  An  executor  or 
administrator  cannot  be  sued  in  his  representative  character,  unless  he  is 
made  liable  by  statute,  either  at  law  or  in  equity,  in  the  courts  of  any  state 
or  country  other  than  that  in  which  he  received  his  appointment;  7  nor  can  he 


ment  or  the  receipt  of  the  property  sued  for, 
the  bond  to  be  approved  by  the  probate  judge 
and  conditioned  for  the  faithful  administration 
of  the  assets  received.  Hatchett  v.  Berney, 
65  Ala.  39. 

1.  See  infra,  this  section,  Actions  Against 
Foreign  Executors  and  Administrators — Statu- 
tory Liability  to  Be  Sued. 

2.  No  Authority  to  Sue  after  Ancillary  Grant.  — 
Gibson  v.  Ponder,  40  Ark.  195;  Conner  v. 
Paul,  12  Bush  (Ky.)  145;  Gen.  Stat.  Ky.,  c.  39, 
art.  2,  §  45;  Ky.  Stat.  1894,  §  3880;  Willing  v. 
Perot,  '5  Rawle  (Pa.)  264.  Compare  Isbell  v. 
Blanchard,  94  Ga.  678. 

In  Alabama  the  statutes  authorize  a  foreign 
executor  or  administrator  to  sue,  on  compli- 
ance with  the  prescribed  conditions,  notwith- 
standing the  prior  appointment  of  a  domestic 
administrator.  Harris  v.  Moore,  72  Ala.  507; 
Code  Ala.  1886,  §  2637,  2638;  Code  Ala.  1896, 
§  360.  Compare  Broughton  v.  Bradley,  34  Ala. 
694,  73  Am.  Dec.  474. 

3.  Cause  of  Action  Accruing  to  Representative 
Individually.  —  In  Smith  v.  Cuyler,  78  Ga.  654, 
it  was  held  that  though  there  is  a  domestic 
administrator  with  the  will  annexed,  a  foreign 
administrator,  duly  qualified  at  the  testator's 
domicil,  may  bring  suit  in  Georgia  for  any 
cause  of  action  accruing  to  him  respecting 
property  in  this  state,  but  not  for  causes  of 
action  which  have  accrued  to  the  testator. 

4.  No  Right  to  Sue  if  Subject  Matter  Would  Not 
Be  Assets.  —  Fairchild  v.  Hagel,  54  Ark.  61; 
Pott  v.  Pennington,  16  Minn.  509;  Sims  v. 
Walden,  (Miss.  1888)  3  So.  Rep.  457. 

5.  Causes  of  Action  Not  Within  Enabling  Stat- 
ues,—The  Kentucky  statute  gives  authority 
to  a  foreign  personal  representative  to  prose- 
cute actions  "  for  the  recovery  of  debts  "  due 
his  decedent  in  this  state,  and  it  is  held  that 
this  does  not  authorize  him  to  maintain  an 
action  to  recover  for  a  tort  done  to  the  decedent 
in  Kentucky,  and  therefore  it  confers  no 
capacity  to  sue  for  the  wrongful  death  of  the 
decedent,  though  such  an  action  may  be  main- 
tained by  a  domestic  administrator.  Louis- 
ville, etc.,  R.  Co.  v.  Brantley,  96  Ky.  297,  16 
Ky.  L.  Rep.  691;  Maysville  St.  R.,  etc.,  Co.  v. 
Marvin,  59  Fed.  Rep.  qi,  16  (J.  S.  App.  236. 

Nor  can  he  sue  in  Kentucky  for  specific  per- 
formance of  a  contract.  Marrett  v.  Babb,  91 
Kv.  88,  12  Ky.  L.  Rep.  652. 

6.  Cause  of  Action  Not  Given  by  Law  of  Domicil. 
—  In  Moore  v.  Jordan,  36  Kan.  271,  59  Am, 
Rep.  550,  the  decedent,  who  was  domiciled  in 
Illinois,  died  in  Colorado  while  temporarily 
sojourning  there.  He  had  with  him  at  the 
ttime  of  , his  death  notes  given  by  citizens  of 
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Kansas,  secured  by  mortgage  on  lands  in 
Kansas.  His  widow  was  appointed  adminis- 
tratrix in  Colorado,  and  obtained  possession 
there  of  the  notes  and  mortgage.  A  son  of  the 
decedent  was  appointed  administrator  in 
Illinois,  but  the  notes  and  mortgage  never 
came  into  his  possession.  No  administrator 
was  appointed  in  Kansas.  The  administratrix 
appointed  in  Colorado  brought  an  action  in 
Kansas  to  recover  on  the  notes  and  to  foreclose 
the  mortgage  securing  them.  It  was  held  that 
she  could  not  recover  because  the  notes  were 
not  bona  notabilia  in  Colorado,  and  the  Kansas 
statute  permitting  foreign  executors  and  ad- 
ministrators to  sue  in  that  state  only  removes 
their  disability  to  sue  on  any  cause  of  action 
that  they  may  have,  and  does  not  enlarge  their 
rights  or  confer  on  them  a  title  to  debts  which 
they  would  not  otherwise  own. 

7.  Exemption  from  Liability  to  Suits  in  General 
—  England.  —  Jauncey  v.  Sealey,  I  Vern.  397; 

Flood  v.   Patterson,  29  Beav.  295;  Logan  v. 

Fairlie,  2  Sim.  &  S.  284,  1  Myl.  &  C.  59;  Lowe 

v.  Farlie,  2  Madd.  101;  Silver  v.  Stein,  9  Eng. 

L.  &  Eq.  216,  21  L.  J.  Ch.  312.  4 

United   States.  —  Caldwell    v.    Harding,  5 

Blatchf.  (U.  S.)  501,   1  Lowell  (U.  S.)  326; 

Melius  v.  Thompson,  1  Cliff.    (U.  S.)  125; 

Security  Ins.  Co.  v.  Taylor,  2  Biss.  (U.  S.)  446; 

Dent  v.  Ashley,  Hempst.  (U.  S.)  54;  Bryan  v. 

M'Gee,  2  Wash.  (U.  S.)  337;    Vaughan  v. 

Northup,  15  Pet.  (U.  S.)  1.    Compare  Courtney 

v.  Hunter,  I  Cranch  (C.  C.)  265. 

Alabama.  —  Hatchett  v.  Berney,  65  Ala.  39. 
Arkansas.  —  Clopton  v.  Booker,  27  Ark.  482; 

Greer  v.  Ferguson,  56  Ark.  324. 

Connecticut.  —  Russell  v.  Hooker,  67  Conn. 

24;  Hedenberg  v.  Hedenberg,  46  Conn.  34,  33 

Am.  Rep.  10.    See  also  Holcomb  v.  Phelps,  16 

Conn.  137. 

Florida.  —  Gordon  v.  Clarke,  10  Fla.  179; 
Crolly  v.  Clark,  20  Fla.  849;  Sloan  v.  Sloan,  21 
Fla.  589. 

Illinois.  —  Elting  v.  Biggsville  First  Nat. 
Bank,  173  111.  368,  affirming  68  111.  App.  204, 
and  holding  that  a  judgment  rendered  in  New 
York  against  an  administrator  appointed  in 
Illinois  is  of  no  force  in  the  latter  state;  Judy 
v.  Kelley,  11  111.  211,  50  Am.  Dec.  455.  But 
see  Decker  v.  Patten,  20  111.  App.  210,  holding 
that  the  statute  which  authorizes  foreign  ex- 
ecutors to  "  prosecute  "  suits  in  Illinois  im- 
ports that  thev  may  also  be  sued  in  the  state. 
Iowa.  —  Snyder  v.  Hochstetler,  88  Iowa  621. 
Kentucky.  —  Baker  v.  Smith,  3  Mete.  (Ky.) 
265;  Curie  v.  Moor,  1  Dana  (Ky.)  445- 

Massachusetts.  —  Borden  v.  Borden,  5  Mass. 
67,   4  Am.    Dec.  32;    Goodwin  v.  Jones,  3 
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be  made  a  defendant  in  any  suit  or  action  commenced  against  the  decedent  in 
his  lifetime  and  pending  at  his  death,*  unless  he  has  taken  out  ancillary  letters 
in  such  other  state  or  country;2  and  it  makes  no  difference  that  he  comes 
within  the  jurisdiction  of  the  foreign  court,  and  is  there  served  with  process  3 
or  even  that  he  comes  into  the  state  to  reside  and  brings  foreign  assets  with 
him,*  because  his  character  as  a  foreign  representative  is  fixed  not  by  the 


Mass.  514,  3  Am.  Dec.  173;  Norton  v.  Palmer, 
7  Cush.  (Mass.)  523;  Beaman  v.  Elliott,  10 
Cush.  (Mass.)  172. 

Mississippi.  —  Riley  v.  Moseley,  44  Miss.  37; 
Winter  v.  Winter,  Walk.  (Miss.)  211;  Boyd  v. 
Lambeth,  24  Miss.  433. 

Missouri.  —  Rentschler  v.  Jamison,  6  Mo. 
App.  135- 

New  Jersey.  —  Durie  v.  Blauvelt,  40  N.  J.  L. 

it4;   Van  Gieson  v.  Banta,  40  N.  J.  Eq.  14; 

Porter  v.  Trail  30  N.  J.  Eq.  106;  Brownlee  v. 

Lockwood,  20  N.  J.  Eq.  239;  Van  Dyke  v.  Van 

Dyke,  36  N.  J.  Eq.  523,  affirmed 'in  38  N.  J.  Eq. 

280;  Cocks  v.  Varney,  42  N.  J.  Eq.  514. 

New  York.  —  Hopper  v.  Hopper,  125  N.  Y. 

400,  affirming  53  Hun  (N.  Y.)  394,  17  Civ.  Pro! 

Rep.  (N.  Y.)  214,  and  reversing  3  N.  Y.  Supp. 

640;  Lyon  v.  Park,  111  N.  Y.  350,  16  Civ.  Pro. 

Rep.  (N.  Y.)  109,  affirming  55  N.  Y.  Super.  Ct. 

539;  Flandrow  v.  Hammond,  13  N.  Y.  App. 

Div.  325,  4  N.  Y.  Ann.  Cas.  56;  Murphy  v. 

Hall,  38  Hun  (N.  Y.)  528;  Matter  of  Webb,  11 

Hun  (N.  Y.)  124;  Fischer  v.  Fischer,  50  N.  Y. 

Super.  Ct.  74;  Vermilya  v.  Bealty,  6  Barb.  (N. 

Y.)  429;  Metcalf  v.  Clark,  41  Barb.  (N.  Y.)  45; 

Hankinson  v.  Page,  3  How.  Pr.  N.  S.  (N.  Y. 

Supreme  Ct.)  323;  Kanter  v.  Peyser,  51  N.  Y. 

Super.  Ct.  441;  Field  v.  Gibson,  20  Hun  (N. 

Y.)  274,  holding  that  since  the  abolition  by  2 

N.  Y.  Rev.  Stat.  449,  §  17,  of  executors  de 

son  tort,  the  courts  of  New  York  state  have  no 

jurisdiction    of  an    action  at  law  against  a 

foreign  executrix. 

North  Carolina.  —  Brookshire  v.  Dubose,  2 
Jones  Eq.  (50  N.  Car.)  276. 

Pennsylvania.  —  Musselman's  Appeal,  ior 
Pa.  St.  165;  Magraw  v.  Irwin,  87  Pa.  St.  139 
[disapproving  Swearingen  v.  Pendleton,  4  S.  & 

R.  (Pa.)  389,  and  Evans  v.  Tatem,  9  S.  &  R. 
(Pa.)  252,  1  ]  Am.  Dec.  717].  Compare  Laughlin 
v.  Solomon,  180  Pa.  St.  177,  40  W.  N.  C.  (Pa.) 
1,  reversing  5  Pa.  Dist.  Rep.  282. 

Tennessee.  —  Beeler  v.  Dunn,  3  Head  (Tenn.) 
87;  Campbell  v.  Hubbard,  11  Lea  (Tenn.)  6; 
Allsup  v.  Allsup,  10  Yerg.  (Tenn.)  283;  Young 
v.  O'Neal,  3  Sneed  (Tenn.)  55;  Swancy  v. 
Scott,  9  Humph.  (Tenn.)  327.  See  also  Whit- 
taker  v.  Whittaker,  10  Lea  (Tenn.)  93;  Dillard 
v.  Harris,  2  Tenn.  Ch.  206. 

West  Virginia.  —  Crumlish  v.  Shenandoah 
Valley  R.  Co.,  40  W.  Va.  627. 

"  Neither  the  common  law,  the  law  of 
nations,  nor  the  statutes  of  this  state  permit  a 
suit  10  be  maintained  in  our  courts  against  an 
executor  or  administrator  who  has  obtained 
his  letters  testamentary  or  of  administration 
from  the  courts  of  another  state.  '  Sloan  v. 
Sloan,  21  Fla.  589. 

Applications  of  Rule.  —  In  Logan  v.  Fairlie,  2 
Sim.  &  S.  284,  1  Myl.  &  C.  59,  it  was  held  that 
if  a  testator  whose  personal  estate  is  wholly  in 
India,  die  in  that  country,  and  his  executor 
resides  and  the  will  is  proved  there,  yet  if  a 
part  of  the  assets  remain  in  the  hands  of  the 

958 


executor  unappropriated,  and  come  to  be  ad- 
ministered in  England,  and  an  English  legatee 
institutes  a  suit  in  England  for  the  payment 
of  his  legacy  out  of  such  unappropriated 
assets,  administration  to  the  testator  ought  to 
be  taken  out  in  England  and  the  administrator 
made  a  party  to  the  suit. 

In  Russell  v.  Hooker,  67  Conn.  24,  the  tes- 
tator, a  resident  of  New  York,  bequeathed 
shares  in  a  Connecticut  coiporation,  in  trust, 
to  the  plaintiff,  a  resident  of  Connecticut.' 
The  will  was  admitted  to  probate  in  New  York! 
where  two  of  the  executors  resided.  It  was 
held  that  the  plaintiff  could  not  maintain  an 
action  in  the  courts  of  Connecticut  to  compel 
the  executors  to  transfer  the  stock,  even 
though  one  of  the  executors  was  a  resident  of 
that  state  and  had  taken  out  ancillary  letter* 
there. 

In  Fay  v.  Haven,  3  Met.  (Mass.)  109,  it  was 
held  that  a  foreign  administrator  was  not  liable 
to  be  sued  in  Massachusetts  by  creditors  resid- 
ing there,  on  account  of  assets  received  in  the 
foreign  jurisdiction,  though  all  the  foreign 
creditors  had  been  paid  and  the  administrator 
had  taken  out  ancillary  letters  in  Massachu- 
setts. 

No  Action  Can  Be  Brought  in  a  Federal  Court 

against  a  person  as  administrator,  where  he 
has  never  taken  out  letteis  in  the  state  in 
which  such  court  sits.  Caldwell  v.  Harding 
5  Blatchf.  (U.  S.)  501,  1  Lowell  (U.  S.)  326. 

1.  Pending  Action  Cannot  Be  Continued  Against 
Foreign  Representative  of  Decedent.  —  Flandrow 
0.  Hammond,  13  N.  Y.  App.  Div.  325,  4  N.  Y. 
Ann.  Cas.  56;  Matter  of  Webb,  11  Hun  (N  Y  ) 
124. 

A  foreign  executor  or  administrator  cannot 
dismiss  an  appeal  pending  in  New  York  at  the 
death  of  the  appellant.  Warren  v.  Eddv  13 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  28,  32  Barb.  (N. 
Y.)  664. 

2.  Ancillary  Letters  Necessary  to  Enable  Foreign 
Representative  to  Sue.  —  "  If  a  creditor  wishes 
a  suit  to  be  brought  in  any  foreign  country,  in 
order  to  reach  the  effects  of  a  deceased  tes- 
tator or  intestate,  situated  therein,  it  will  be 
necessary  that  letters  of  administration  should 
be  there  taken  out,  in  due  foim,  according  10 
the  local  law,  before  the  suit  can  be  main- 
tained, for  the  executor  or  administrator  ap- 
pointed in  another  country  is  not  suable  there, 
and  has  no  positive  right  to  or  authority  over 
those  assets;  neither  is  he  responsible'there- 
for."  Brookshire  v.  Dubose,  2  Jones  Eq.  (=5 
N.  Car.)  276. 

3.  Process  Served  Personally  on  a  Foreign- 
Executor.  —  Security  Ins.  Co.  v.  Taylor,  2  Biss. 
(U.  S.)  446;  Rentschler  v.  Jamison,'  6  Mo. 
App.  135;  Muller  v.  Leeds,  52  N.  J.  L.  366. 

4.  Foreign  Representative  Moving  Residence  and 
Bringing  Assets  into  State.  —  Brvan  v.  M'Gee 
2  Wash.  (U.  S.)  337;   Russell  v.  Hooker,  tj 
Conn.  24;  Hedenberg  v.  Hedenberg,  46  Conn. 
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nlace  of  his  residence,  but  by  his  appointment  under  a  foreign  law. 
P  (2)  Limitation  of  General  Rule.  —  The  general  rule  noted  above  is  limited 
in  its  application  to  such  actions  as  are  brought  to  recover  debts  which  were 
bwine  by  the  decedent  in  his  lifetime,  or  are  based  on  some  transaction  with 
the  decedent,  and  it  does  not  apply  where  the  cause  of  action  arose  out  of  a 
transaction  with   the  executor  or  administrator  after    the   death   of  the 

deCTheereAre  Various  Exceptions,  also,  to  the  general  rule,  which  will  be  considered 
in  another  place.3  .  . 

b  Exceptions  to  Rule  of  Exemption  —  (i)  Exceptions  in  hqmty.  — 
The  rule  that  an  executor  or  administrator  cannot  be  sued  out  of  the  jurisdic- 
tion of  his  appointment  has  not  been  recognized  to  the  same  extent  by  courts 
of  equity  as  by  courts  of  law,  and  it  is  generally  held  in  equity  that  where  a 
foreign  representative  comes  into  the  jurisdiction  of  the  court,  bringing  with 
him  assets  of  the  estate  which  he  represents,  a  bill  against  him  may  be  enter- 
tained to  prevent  waste  of  the  property  and  to  secure  its  application  to  the 
claims  of  creditors,  legatees,  and  distributees.4 


30,  33  Am.  Rep.  10;  Van  Gieson  v.  Banta,  40 
N  T  Eq.  14;  Hopper  v.  Hopper,  125  N.  Y. 
400,  affirming  53  Hun  (N.  Y.)  394.  l7  Civ.  Pro. 
Rep.  (N.  Y.j  214,  and  reversing  3  N.  Y.  Supp. 
640. 

Even  Local  Creditors  Cannot  Sue  a  foreign  ad- 
ministrator though  he  voluntarily  moves  his 
residence  into  the  jurisdiction  and  brings 
foreign  assets  with  him.  Bryan  v.  M'Gee,  2 
Wash.  (U.  S.)  337-   .  . 

There  Is  a  Distinction,  as  to  the  rights  of  local 
creditors,',between  the  case  of  property  brought 
into  the  state  by  a  foreign  representative  who 
comes  there  to  reside,  and  that  of  property 
already  in  the  state  which  the  foreign  repre- 
sentative comes  to  secure.  In  the  case  of 
property  brought  into  the  state,  it  is  held  that 
the  foreign  representative  is  not  liable  at  the 
suit  of  a  local  creditor,  the  remedy  of  the  cred- 
itor being  in  the  forum  of  the  original  adminis- 
tration; but  if  the  foreign  representative  comes 
into  the  state  to  collect  assets  already  the  re,  he 
may  be  sued  by  local  creditors,  and  the  assets 
so  collected  may  be  appropriated  to  the  pay- 
ment of  their  claims.  Hedenberg  v.  Heden- 
berg,  46  Conn.  30,  33  Am.  Rep.  10. 

1.  Residence  |Does  Not  Determine  Character  of 
Representative.'— By  the  phrase  "foreign  ex- 
ecutor" the  courts  never  mean  the  mere  non- 
residence  of  the  individual  holding  the  office, 
but  the  foreign  origin  of  the  representative 
character.  It  is  not  the  residence  of  the  ex- 
ecutor out  of  the  state  which  makes  him  a 
foreign  executor,  but  the  creation  of  his  official 
character  under  and  by  force  of  a  foreign  law; 
and  if  an  executor  takes  out  ancillary  letters 
in  another  state,  he  becomes  a  domestic  ex- 
ecutor in  that  state,  and  may  there  sue  or  be 
sued  as  such  executor.  Hopper  v.  Hopper, 
125  N.  Y.  400,  affirming  53  Hun  (N.  Y.)  394,  17 
Civ.  Pro.  Rep.  (N.  Y.)  214,  and  reversing  3  N. 
Y.  Supp.  640. 

2.  Limitation  of  Rule.  —  The  rule  that  an  ex- 
ecutor or  administrator  cannot  be  sued  in  the 
courts  of  any  state  or  country  oiher  than  that 
in  which  he  was  appointed  is  confined  to 
claims  and  liabilities,  resting  wholly  on  the 
representative  character,  and  therefore  a 
foreign  executor  may  be  sued  for  specific  per- 
formance of  a  contract  made  by  him  to  assign 
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a  judgment  belonging  to  the  estate.  Johnson 
v.  Wallis,  112  N.  Y.  230,  8  Am.  St.  Rep.  742, 
affirming  41  Hun  (N.  Y.)  420. 

In  Brown  v.  Knapp,  17  Hun  (N.  Y.)  i6» 
{reversed  on  another  point  in  79  N.  Y.  136), 
it  was  held  that  the  courts  of  New  York  would 
entertain  an  action  against  a  Connecticut  ex- 
ecutor brought  by  a  legatee  to  compel  the  pay- 
ment of  interest  on  a  legacy  where  both  the 
executor  and  legatee  resided  in  New  York  and 
there  were  no  creditors  to  be  protected. 

3.  See  infra,  this  section.  Exceptions  to 
Rule  of  Exemption. 

4.  Suits  in  Equity  against  Foreign  Representa- 
tives —  .fi'ws'/awa'.  —Anderson  v.  Caunter,  2 
Myl.  &  K.  763;  Hervey  v.  Fitzpatrick,  I  Kay. 
42  r. 

Alabama.  —Calhoun  v.  King,  5  Ala.  525; 
Williamson  v.  Branch  Bank,  7  Ala.  906,  42 
Am.  Dec.  617;  Julian  v.  Reynolds,  8  Ala.  680; 
Colbert  v.  Daniel,  32  Ala.  314. 

Illinois.  —  Frvrear  v.  Lawrence,  10  111.  325. 
Kentucky.  —  Dorsev  v.  Dorsey,  5  J.  J.  Marsh. 
(Ky  )  280,  22  Am.  Dec.  33;  Atchison  v.  Lind- 
sey  6  B.  Mon.  (Ky.)  86,  43  Am.  Dec.  153; 
Manion  v.  Titsworth,  18  B.  Mon.  (Ky.)  582; 
Curie  v.  Moor,  1  Dana  (Ky.)  445;  Baker  v. 
Smith,  3  Mete.  (Ky.)  264. 

Mew  York.  —  Collins  v.  Stuart,  2  N.  Y.  App. 
Div.  271;  Metcalf  v.  Clark,  41  Barb.  Ch.  (N. 
Y.)  45-  Price  v.  Brown,  10  Abb.  N.  Cas.  (N. 
y!  Supreme  Ct.)  67,  60  How.  Pr.  (N.  Y.)  511; 
Brown  v.  Brown,  4  Edw.  Ch.  (N.  Y.)  343,  r 
Barb.  Ch.  (N.  Y.)  189;  Montalvan  v.  Clover,  32 
Barb  (N.  Y.)  190;  Field  v.  Gibson,  56  How. 
Pr  (N.  Y.  Supreme  Ct.)  232;  Marshall  v. 
Bresler,  1  How.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
217.  Compare  Doolittle  v.  Lewis,  7  Johns.  Ch. 
(N.  Y.)  47,  11  Am.  Dec.  389,  in  which  Chancel- 
lor Kent  states  broadly  that  a  foteign  executor 
cannot  sue  or  defend,  yet  the  remark  was  said 
in  Tunstall  v.  Pollard,  11  _  Leigh  (Va.)  1,  to  be 
"  altogetherextrajudicial." 

South  Carolina.  —  Graveley  v.  Graveley,  20 
S.  Car.  93.  But  a  foreign  executor  cannot  be 
rriade  amenable  to  a  suit  in  South  Carolina  if 
he  is  out  of  the  state,  and  there  is  no  property 
within  the  state  belonging  to  either  the  execu- 
tor or  the  estate  of  his  testator.  Garden  v. 
Hunt,  Cheves;  Eq.  (S.  Car.)  42. 
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(2)  Exceptions  at  Law.  —  In  some  states  it  is  held  that  actions  at  law  as 
well  as  suits  in  equity,  may  be  brought  against  foreign  representatives  who 
come  into  the  jurisdiction  of  the  court,  bringing  with  them  assets  of  the 
estate,  or  taking  possession  of  assets  found  within  the  jurisdiction  1  The 
theory  on  which  such  an  action  may  be  maintained  has  been  said  to  be  that 
the  representative,  by  his  acts,  becomes  chargeable  as  an  executor  de  son  tort  * 
or  as  a  de  jure  representative  of  the  decedent  3 

(3)  Statutory  Liability  to  Be  Sued. -By  statute,  in  some  jurisdictions 
foreign  executors  and  administrators  are  made  liable  to  suits  by  persons  within 
the  state  who  have  claims  against  the  decedent,4  but  it  is  generally  held  that 


Tennessee,  —  Beeler  v.  Dunn,  3  Head  (Tenn.) 
87;  Allsup  v.  AIlsup,  10  Yerg.  (Tenn.)  283- 
Sparks  v.  White,  7  Humph.  (Tenn.)  86,  hold- 
ing that,  though  the  courts  of  Tennessee  have 
no  jurisdiction  over  foreign  personal  repre- 
sentatives as  such,  yet  if  they  have  closed  the 
estate  in  the  state  where  they  administered, 
and  have  brought  the  surplus  funds  into  Ten- 
nessee, they  may  be  proceeded  against  as 
trustees  by  creditors  and  distributees  for  such 
fund  in  their  hands. 

Virginia.  —  Tunstall  v.  Pollard,  11  Leigh 
(Va.)  1,  overruling  dictum  to  the  contrary  in 
Pugh  v.  Jones,  6  Leigh  (Va.)  299. 

In  Hervey  v.  Fitzpatrick,  1  Kay  421,  it  was 
held  that  where  the  foreign  administrator  re- 
mits a  part  of  the  assets  to  England  to  be  sold 
and  the  proceeds  to  be  carried  to  the  account 
of  the  intestate's  estate,  and  comes  himself  to 
England,  he  may  be  sued  in  a  court  of  equity 
in  that  country  by  a  next  of  kin  of  the  de- 
ceased, who  has  taken  out  administration 
there,  in  respect  to  those  assets;  and  that  the 
court  has  a  right  to  deal  with  them,  and  to  ap- 
point a  receiver,  if  there  is  danger  of  their 
being  taken  out  of  the  jurisdiction. 

If  No  Assets  Have  Been  Brought  into  the  State 
by  the  foreign  representative,  the  court  will 
not  entertain  a  suit  to  compel  him  to  make  dis- 
tribution. Fugate  v.  Moore,  86  Va.  1045,  19 
Am  St.  Rep.  926. 

Effect  of  Final  Settlement  in  Foreign  Jurisdic- 
tion.—  In  a  suit  in  equity  in  Illinois  against  a 
foreign  administrator,  a  final  settlement  by 
him  in  the  foreign  court  is  conclusive  in  his 
favor,  unless  impeached  for  fraud.  Fryrear  v. 
Lawrence,  10  111.  325. 

Injunction  Against  a  Foreign  Executor  who  is 
not  within  the  jurisdiction  of  the  court  will  not 
lie  to  prevent  him  from  removing  assets  from 
the  jurisdiction,  where  no  special  grounds  ex- 
ist for  such  relief.  Kanterz/.  Peyser,  51  N.  Y. 
Super.  Ct.  441. 

1.  Actions  at  Law  Against  Foreign  Representa- 
tives. —  Marcy  v.  Marcy,  32  Conn.  308.  See 
also  Densler  v.  Edwards,  5  Ala.  31. 

In  Kentucky  an  action  at  law  cannot  be  main- 
tained against  a  foreign  administrator  who 
has  not  qualified  in  the  state.  The  remedy,  if 
any,  is  by  bill  in  chancery.  Curie  v.  Moor,  1 
Dana  (Ky.)  445. 

In  Pennsylvania  it  is  held  that  a  foreign  ex- 
ecutor within  the  jurisdiction  of  the  courts  of 
the  state  is  liable  to  a  suit  by  a  resident  cred- 
itor of  his  decedent,  unless  the  suit  trenches 
unduly  on  the  jurisdiction  of  another  court 
already  attached,  or  would  expose  the  parties 
subject  to  such  jurisdiction  to  an  inequitable 
burden.    Laughlin   v.  Solomon,  180  Pa.  St. 
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177,  40  W.  N.  C.  (Pa.)  1.  reversing  5  Pa.  Dist. 
Rep.  282.  See  also  Swearingen  v.  Pendleton' 
4  S.  &  R.  (Pa.)  389;  Evans  v.  Tatem.gS.  &  R 
(Pa.)  252,  11  Am.  Dec.  717;  Bryan  v.  M'Gee 
2  Wash.  (U.  S.)  337.  Compare  Mothland  v 
Wireman,  3  P.  &  W.  (Pa.)  185,  23  Am.  Dec 
71;  Brodie  v.  Bickley,  2  Rawle  (Pa.)  431- 
Moore  v.  Fields,  42  Pa.  St.  467;  Lines  v.  Lines' 
142  Pa.  St.  149,  24  Am.  St.  Rep.  487;  Shinn's 
Estate,  166  Pa.  St.  121,  45  Am.  St.  Rep.  6s6. 

2.  Foreign  Representative  Chargeable  as  Ex- 
ecutor De  Son  Tort.  —  Campbell  v  Tousev  7 
Cow.  (N.  Y.)  64.  ' 

This  case,  however,  has  been  overturned,  it 
is  said,  "  and  is  not  now  an  authority  in  the 
state  of  New  York,  for  the  principles  adopted 
in  later  cases  are  irreconcilable  with  it  " 
Marcy  v.  Marcy,  32  Conn.  308. 

Furthermore,  the  doctrine  as  to  executors 
de  son  tort  has  been  abolished  by  statute  in 
New  York.  Brown  v.  Brown,  1  Barb.  Ch.  (N. 
Y.)  189;  Field  v.  Gibson,  20  Hun  (N.  Y)  274' 
Mills  v.  Mills,  115  N.  Y.  80;  In  ^Richardson' 
2  Misc.  Rep.  (N.  Y.  Surrogate  Ct.)  288;  Rev. 
Stat.  N.  Y.  (Banks  9th  ed.),  vol.  2,  p'.  1907 
§  17- 

3.  Foreign  Executor  or  Administrator  Charge- 
able as  De  Jure  Representative.  —  Marcy  v 
Marcy,  32  Conn.  308.    See  also  Pugh  v.  Jones' 

6  Leigh  (Va.)  299. 

4.  Statutory  Liability  to  Be  Sued  —  Indiana.  — 
Lewis  v.  Reed,  11  Ind.  239. 

Kansas.  —  Cady  v.  Bard,  21  Kan.  667;  Doni- 
felser  v.  Heyl,  7  Kan.  App.  606. 

Ohio.  —  Craig  v.  Toledo,  etc.,  R.  Co.,  2  Ohio 
N.  P.  645,  3  Ohio  Dec.  146;  Williams  v.  Wel- 
ton,  28  Ohio  St.  464. 

See  also  the  statutes  in  other  jurisdictions. 
The  Kansas  Statute,  providing  that  a  foreign 
executor  may  be  sued  "  in  like  manner"  as  a 
nonresident,  allows  the  suit  to  be  by  attach- 
ment and  publication.  Cady  v.  Bard.'  21  Kan. 
667;  Donifelser  v.  Heyl,  7  Kan.  App.  606. 

In  Georgia  it  is  held  that  under  the  constitu- 
tional provision  giving  to  the  superior  courts 
of  the  stale  jurisdiction  of  all  civil  cases,  and 
extending  such  jurisdiction  to  all  persons  who 
reside  in  the  limits  of  the  state,  whether  citi- 
zens, denizens,  or  temporary  sojourners,  a 
foreign  executor  or  administrator  may  be  sued 
there  by  creditors,  or  brought  to  an  account  by 
legatees  or  distributees.  The  provisions  of 
the  law,  it  is  said,  are  general,  and  include 
executors  and  administrators  as  well  as  all 
other  persons.  If  they  come  within  the  juris- 
diction or  limits  of  the  state  thev  may  be  sued 
in  any  county  of  the  state  in  which  'thev  hap- 
pen to  be  at  the  time  when  sued.  The  policy 
of  the  state  is  to  furnish  her  own  people  a 
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a  statute  removing  the  disability  of  a  foreign  executor  or  administrator  to  sue 
does  not  operate  to  render  him  liable  to  be  sued,1  though  it  has  been  held 
that  the  statute  may  carry  such  an  implication.3 

(4)  Voluntary  Submission  to  Suits.  —  Whether  a  foreign  representative  may, 
by  voluntarily  appearing  in  an  action  and  failing  to  interpose  the  defense  that 
he  is  exempt  from  liability  to  be  sued  in  the  jurisdiction  where  the  action  is 
brought,  authorize  a  judgment  to  be  rendered  against  him  in  his  representa- 
tive character,  is  a  question  as  to  which  the  authorities  are  not  entirely  agreed. 
It  has  been  held,  seemingly  on  jurisdictional  grounds,  that  in  the  absence  of 
statutory  authority  no  suit  or  action  can  be  entertained  against  a  foreign 
executor  or  administrator,  and  that  jurisdiction  cannot  be  conferred  by  con- 
sent.3 But  the  better  opinion  seems  to  be  that  the  exemption  from  liability 
to  be  sued  is  grounded  on  a  mere  personal  privilege,  which  may  be  waived  or 
lost  by  not  being  asserted  in  time.4 

XII.  Accounting.  —  The  General  Subject  of  accountings  by  executors  and 
administrators  in  the  courts  to  which  they  are  answerable  is  fully  treated  in 
another  part  of  this  work.5 

The  Probate  Courts,  or  courts  exercising  probate  powers,  in  the  state  or  coun- 
try under  whose  laws  a  personal  representative  derives  his  authority,  ordinarily 
have  exclusive  jurisdiction  to  compel  him  to  account  for  the  assets  coming 
into  his  hands  there,  and  the  courts  of  one  state  or  country  cannot  compel  an 
executor  or  administrator  appointed  elsewhere  to  account  in  respect  to  the 
assets  received  under  the  foreign  appointment,6  even  though  the  beneficiaries 


Temedy  to  cover  their  rights  in  her  own  courts, 
without  compelling  them  to  go  into  a  foreign 
jurisdiction  to  obtain  their  lawful  and  just 
claims.  Johnson  v.  Jackson,  56  Ga.  326,  21 
Am.  Rep.  285.  See  also  Molyneux  v.  Sey- 
mour, 30  Ga.  440,  76  Am.  Dec.  662. 

In  Minnesota  it  is  held  that  the  statute  which 
provides  that  "  all  actions  which  are  pending 
against  a  deceased  person  at  the  time  of  his 
death  may,  if  the  cause  of  action  survives,  be 
prosecuted  to  final  judgment,  and  the  executor 
or  administrator  may  be  admitted  to  defend 
the  same,"  authorizes  the  substitution  of  a 
foreign  administrator  as  defendant,  if  a  do- 
mestic administrator  has  not  been  appointed. 
The  word  "  administrator  "  in  the  statute  is 
said  to  be  general  and  to  apply  to  foreign  as 
well  as  domestic  administrators.  Brown  v. 
Brown,  35  Minn.  191.  But  see  Kropff  v.  Poth, 
19  Fed.  Rep.  200,  where  the  opposite  conclusion 
was  reached  under  a  provision  of  the  Revised 
Statutes  of  the  United  States,  similar  to  the 
Minnesota  statute. 

Constitutionality  of  Statutes.  —  A  statute 
authorizing  suits  to  be  brought  against  foreign 
executors  and  administrators  is  constitutional. 
Craig  v.  Toledo,  etc.,  R.  Co.,  2  Ohio  N.  P.  64, 
3  Ohio  Dec.  146. 

1.  Statute  Authorizing  Foreign  Representatives 
to  Sue  Held  Not  to  Bender  Them  Liable  to  Be  Sued. 
—  Vaughan  v.  Northup,  15  Pet.  (U.  S.)  r, 
affirming  5  Cranch  (C.  C.)  496;  Greer  v.  Fer- 
guson, 56  Ark.  324;  Gordon  v.  Clark,  10  Fla. 
179;  Sloan  v.  Sloan,  21  Fla.  589;  Pedan  v. 
Robb,  8  Ohio  227.  See  also  supra,  this  sec- 
tion, General  Rule  Stated. 

2.  The  Illinois  Statute  in  relation  to  the  ad- 
ministration of  estates  gives  express  authority 
to  executors  appointed  in  other  states  to 
"  prosecute  "  suits  in  the  state  to  enforce 
claims  of  the  estate  of  the  decedent,  in  the 
same  manner  as  if  letters  testamentary  had 
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been  granted  them  under  the  provisions  of  the 
laws  of  Illinois.  In  construing  this  provision, 
the  court  said  that  it  would  be  a  very  narrow 
construction  to  hold  that  under  it  "  a  foreign 
executor  can  appear  in  the  courts  of  this  state 
only  in  those  proceedings  where  he  is  in  form 
the  plaintiff,  or  the  one  who  originates  and 
sets  such  proceedings  on  foot."  Decker  v. 
Patton,  20  III.  App.  210. 

3.  Rule  that  Foreign  Representative  Cannot 
Voluntarily  Submit  to  Suit.  —  Sloan  v.  Sloan,  21 
Fla.  589;  Flandrow  v.  Hammond,  13  N.  Y. 
App.  Div.  325. 

4.  Rule  that  Exemption  from  Liability  to  Be 
Sued  May  Be  Waived. —  Moss  v.  Rowland,  3 
Bush  (Ky.)  506;  Davis  v.  Connelly,  4  B.  Mon. 
(Ky.)  136;  Newark  Sav.  Inst.  v.  Jones,  35  N. 
J.  Eq.  406;  Ellis  v.  Northwestern  Mut.  L.  Ins. 
Co.,  ioo  Tenn.  177. 

5.  See  the  title  Executors  and  Administra- 
tors, vol.  11,  p.  1181  et  sea.  See  also  the  title 
Settlement  of  Decedents'  Estates,  Encyc. 
of  Pl.  and  Pr, 

6.  Representatives  Ordinarily  Accountable  only 
in  Jurisdiction  of  Appointment  —  England.  — 
Tyler  v.  Bell,  2  Myl.  &  C.  89,  1  Keen  826,  6  L. 
J.  Ch.  169,  1  Jur.  20;  Price  v.  Dewhurst,  4 
Myl.  &  C.  76;  Bond  v.  Graham,  I  Hare  482. 

United  States.  —  Stacy  v.  Thrasher,  6  How. 
(U.  S.)  44. 

Alabama.  —  Kennedy  v.  Kennedy,  8  Ala.  391. 

Arkansas.  —  Clopton  v.  Booker,  27  Ark.  482. 

Connecticut.  —  Hubbard  v.  Hinkley,  1  Root 
(Conn.)  415;  Storer  v.  Hinkly,  I  Root  (Conn.) 
182;  Strong  v.  White,  19  Conn.  249. 

Georgia.  —  Latine  v.  Clements,  3  Ga.  426; 
McGehee  v.  Polk,  24  Ga.  406. 

Indiana.  —  Slauter  v.  Chenowith,  7  Ind.  211. 

Iowa.  —  Snyder  v.  Hochstetler,  88  Iowa  621. 

Massachusetts.  —  Norton  v.  Palmer,  7  Cush. 
(Mass.)  523;  Fay  v.  Haven,  3  Met.  (Mass.)  109; 
Campbell  v.  Sheldon,  13  Pick.  (Mass.)  23; 
1  Volume  XIII. 


Accounting. 


FOREIGN  EXECUTORS 


Accounting. 


have  been  unable  to  obtain  an  account  in  the  jurisdiction  where  the  repre- 
sentative was  appointed,1  the  remedy  in  such  case  being  in  equity.*  Within 
this  principle  an  ancillary  administrator,  who  is  also  the  domiciliary  representa- 
tive, cannot  be  called  to  an  account  in  the  domiciliary  jurisdiction  in  respect  to 
assets  received  under  the  ancillary  appointment ;  3  but  a  qualification  of  this 
rule  may,  perhaps,  be  found  in  regard  to  the  residue  in  his  hands  remaining 
after  payment  of  all  the  creditors  in  the  ancillary  jurisdiction.4    If  assets  in  a 


Jennison  v.  Hapgood,  10  Pick.  (Mass.)  77; 
Hooker  v.  Olmstead,  6  Pick.  (Mass.)  481 ;  Mor- 
rill v.  Morrill,  1  Allen  (Mass.)  132;  Low  v. 
Bartlett,  8  Allen  (Mass.)  262;  Chase  v.  Chase, 
2  Allen  (Mass.)  101;  Dawes  v.  Boylston,  9 
Mass.  337,  6  Am.  Dec.  72;  Richards  v.  Dutch, 
8  Mass.  506;  Selectmen  v.  Boylston,  2  Mass. 
384. 

Mississippi.  —  Bell  v.  Suddeth,  2  Smed.  & 
M.  (Miss.)  532. 

New  Hampshire.  —  Heydock's  Appeal,  7  N. 
H.  496. 

New  Jersey.  —  Cocks  v.  Varney,  42  N.  J.  Eq. 
514;  Brownlee  v.  Lockwood,  20  N.  J.  Eq.  239. 

New  York.  —  Parsons  v.  Lyman,  20  N.  Y. 
103,  18  How.  Pr.  (N.  Y.)  193,  affirming  28 
Barb.  (N.  Y.)  564,  and  reversing  4  Bradf.  (N. 
Y.)  268;  Brown  v.  Brown,  4  Edw.  Ch.  (N.  Y.) 
343;  Vermilya  v.  Beatty,  6  Barb.  (N.  Y.)  432; 
Lawrence  v.  Elmendorf,  5  Barb.  (N.  Y.)  73; 
Sedgwick  v  Ashburner,  1  Bradf.  (N.  Y.)  105; 
Kohler  v.  Knapp,  1  Bradf.  (N.  Y.)  241;  Coley's 
Estate,  14  Abb.  Pr.  (N.  Y.  Surrogate  Ct.)  461, 
sub  nam.  Lynes  v.  Coley,  1  Redf.  (N.  Y.)  405; 
Black  v.  Woodman,  5  Redf.  (N.  Y.)  363. 

North  Carolina. — Grant  v.  Reese,  94  N. 
Car.  720. 

Ohio.  —  Adams  v.  Adams,  7  Ohio  St.  83. 

Pennsylvania.  —  Musselman's  Appeal,  101 
Pa.  St.  165. 

South  Carolina. — Cureton  v.  Mills,  13  S. 
Car.  423,  36  Am.  Rep.  700;  King  v.  Clarke,  2 
Hill  Eq.  (S.  Car.)  611. 

Tennessee.  —  Keaton  v.  Campbell,  2  Humph. 
(Tenn.)  224;  George  v.  Lee,  6  Humph.  (Tenn.) 
6r;  Allsup  v.  Allsup,  10  Yerg.  (Tenn.)  283; 
Beeler  v.  Dunn,  3  Head  (Tenn.)  87;  Gilchrist 
v.  Cannon,  1  Coldw.  (Tenn.)  581. 

Vermont. — Jennison  v.  Hapgood,  2  Aik. 
(Vt.)  31. 

Washington.  —  McCoy  v.  Ayers,  2  Wash. 
Ter.  307. 

West  Virginia.  —  Oney  v.  Ferguson,  41  W. 
Va.  568. 

The  Rules  and  Forms  prescribed  by  law  in 
each  state  in  which  administration  on  the 
estate  of  a  decedent  is  taken  out  must  be  fol- 
lowed on  the  accounting  therein,  no  matter 
how  variant  the  rules  and  forms  of  the  several 
states  may  be.  Fellows  v.  Lewis,  65  Ala.  343, 
39  Am.  Rep.  1. 

Assets  Received  by  Ancillary  Administrator 
under  Domiciliary  Appointment.  —  An  ancillary 
administrator  who  is  also  the  domiciliary  rep- 
resentative of  the  decedent  is  not  accountable 
in  the  ancillary  jurisdiction  to  the  heirs  and 
legatees  there  for  effects  received  by  him 
in  the  domiciliary  jurisdiction.  Richards  v. 
Dutch,  8  Mass.  506;  Selectmen  v.  Boylston,  2 
Mass.  384;  Campbell  v.  She'.don,  13  Pick. 
(Mass.)  23;  Dawes  v.  Boylston,  9  Mass.  337,  6 
Am.  Dec.  72. 

A  principal  administrator,  appointed  at  the 
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domicil  of  a  decedent  in  another  state,  cannot 
be  required  to  account  in  a  surrogate's  court 
of  New  York  for  assets  collected  by  him  under 
the  foreign  letters,  though  such  assets  are 
brought  into  New  York;  but  he  may  be  re- 
quired to  submit  to  an  examination  as  to  the 
assets  of  the  decedent  in  New  York  liable  to 
be  administered  under  letters  granted  in  that 
state,  on  the  application  of  an  ancillary  ad- 
ministrator appointed  there.  Black  v.  Wood- 
man, 5  Redf.  (N.  Y.)  363. 

The  Pendency  of  a  Proceeding  in  the  Domiciliary 
Jurisdiction  to  compel  an  administrator  to  ac- 
count does  not  affect  his  liability  to  account  as 
ancillary  administrator  in  the  ancillary  juris- 
diction.   Jennison  v.  Hapgood,  2  Aik.  (Vt.)  31. 

1.  Inability  of  Beneficiaries  to  Obtain  Settlement 
in  Jurisdiction  of  Appointment.  —  Van  Dyke  v. 
Van  Dyke.  36  N.  J.  Eq.  521. 

2.  See  infra,  this  section,  note,  Equity  Juris- 
diction to  Compel  Foreign  Representatives  to  Ac- 
count. 

3.  Ancillary  Administrator  Who  Is  Also  Domi- 
ciliary Representative.  —  Hubbard  *.  Hinkley,  1 
Root  (Conn.)  415;  Jennison  v.  Hapgood,  10 
Pick.  (Mass.)  77;  Hooker  v.  Olmstead,  6  Pick. 
(Mass.)  481;  Coley's  Estate, ^4  Abb  Pr.  (N.  Y. 
Surrogate  Ct.)  461,  sub  nom.  Lynes  v.  Coley,  r 
Redf.  (N.  Y.)  405;  Grant  v.  Reese,  94  N.  Car. 
720;  Cureton  v.  Mills,  13  S.  Car.  423,  36  Am. 
Rep.  700. 

Where  the  same  person  is  qualified  as  ad- 
ministrator in  two  diferent  states,  he  is  not 
responsible  to  the  distributees  in  one  of  those 
states  to  which  he  has  brought  property  from 
the  other.  Keaton  v.  Campbell,  2  Humph. 
(Tenn.)  224. 

4.  Residue  after  Paying  Creditors  in  Ancillary- 
Jurisdiction. —  In  Stevens  v.  Gayiord,  11  Mass. 
256,  it  was  held  that  if  an  executor  in  Massa- 
chusetts, who  has  also  taken  out  ancillary  let- 
ters in  another  state,  has  a  surplus  in  his 
hands,  arising  out  of  the  administration  in 
such  other  state,  after  paying  the  expenses  of 
administration  and  discharging  his  own  lia- 
bilities there,  he  must  account  for  it  in  Massa- 
chusetts in  the  same  manner  as  if  another  had 
been  appointed  administrator  and  had  paid 
over  a  balance. 

In  Matter  of  Ortiz,  86  Cal.  306,  21  Am.  St. 
Rep.  44,  it  was  held  that  where  the  will  of  a 
resident  of  California  expressly  authorised  the 
executor  to  collect  all  of  the  assets  of  the  tes- 
tator, and  he  took  both  the  domiciliary  admin- 
istration and  the  ancillary  foreign  administra- 
tion, and  obtained  control  of  the  foreign  assets, 
he  was  accountable  to  the  court  of  the  domicil 
for  the  residuum  of  the  foreign  assets  after 
deducting  all  proper  demands  and  charges 
against  them,  and  to  distribute  such  residuum 
as  domiciliary  executor,  though  the  ancillary 
administration  of  the  foreign  assets  had  not 
been  closed,  if  it  appeared  that  he  might  have 
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foreign  state  or  country  are  voluntarily  paid  or  delivered  to  an  executor  or 
administrator,  he  thereupon  becomes  accountable  for  them  in  the  jurisdiction 
of  his  appointment,  though  they  were  not  assets  there,  and  he  could  not 
have  collected  them  by  any  coercive  process,1  and  such  accountability  is  not 
affected  by  the  fact  that,  after  making  the  collection,  he  took  out  ancillary 
letters  in  such  foreign  state  or  country ; 2  but  this  rule  does  not  apply  if  the 
foreign  assets  were  not  received  by  the  executor  or  administrator  in  his  repre- 
sentative capacity.3 

Courts  of  Equity  have  the  power  to  compel  a  foreign  executor  or  administrator 
coming  within  their  jurisdiction  and  bringing  assets  received  under  the  foreign 
appointment  to  account  therefor,  where,  but  for  the  interference  of  a  court  of 
equity,  there  would  manifestly  be  a  failure  of  justice  or  only  a  hopeless  rem- 
edy elsewhere,4  as  where  no  bond  had  been  given  by  an  executor  or  where 


closed  it  with  ordinary  diligence,  and  have 
had  the  residuum  transferred  to  him  in  Cali- 
fornia before  he  filed  his  final  account,  which 
he  had  wilfully  neglected  to  do. 

See  also  St.  John's  Succession,  6  La.  Ann. 
192;  Stokely's  Estate,  19  Pa.  St.  476. 

As  to  an  accounting  at  the  domicil  in  respect 
to  the  residue  of  assets  collected  by  the  repre- 
sentative in  another  state  in  which  he  had 
taken  out  ancillary  letters,  and  remaining  in 
his  hands  after  the  payment  of  the  claims  of 
creditors  there,  if  the  courts  of  the  other  state 
should  undertake  to  direct  distribution  of  such 
residue,  as  they  might  do  at  their  discretion, 
see  supra,  this  title,  Disposal  of  Assets  by  Ancil- 
lary Representative  —  Residue  After  Payment  of 
Debts. 

1.  Foreign  Assets  Voluntarily  Paid  or  Delivered 
to  Domestic  Representative  —  United  States.  — 
Van  Bokkelen  v.  Cook,  5  Sawy.  (U.  S.)  587; 
Wyman  v.  Halstead,  109  U.  S.  656;  Wilkins 
v.  Ellett,  108  U.  S.  258. 

California.  —  Fox  v.  Tay,  89  Cal.  339,  23 
Am.  St.  Rep.  474. 

Connecticut.  —  Strong  v.  White,  19  Conn.  249. 

Kentucky.  —  Fletcher  v.  Sanders,  7  Dana 
(Ky.)  355,  32  Am.  Dec.  96. 

Missouri.  —  McPike  v.  McPike,  111  Mo.  216. 

New  York.  —  Parsons  v.  Lyman,  20  N.  Y. 
103,  18  How.  Pr.  (N.  Y.)  193,  affirming  28 
Barb.  (N.  Y.)  564,  and  reversing  4  Bradf.  (N. 
Y.)  268;  Sherwood  v.  Wooster,  ri  Paige  (N. 
Y.)  441;  Doolittle  v.  Lewis,  7  Johns.  Ch. 
(N.  Y.)  45,  J 1  Am.  Dec.  389. 

North  Carolina.  —  Grant  v.  Reese,  94  N.  Car. 
720. 

Pennsylvania.  —  English's  Estate,  16  W.  N. 
C.  (Pa.)  511. 

Even  if  Foreign  Assets  Have  Been  Collected,  the 
executor  or  administrator  is  not  accountable 
therefor  if  they  are  afterwards  lost  without  his 
fault  through  the  insolvency  of  the  collecting 
attorney.  Deberry  v.  Ivey,  2  Jones  Eq.  (55 
N.  Car.)  370. 

2.  Taking  Ancillary  LetterB  After  Collection  of 
Foreign  Assets.  —  Parsons  v.  Lyman,  20  N.  Y. 
103.  18  How.  Pr.  (N.  Y.)  193,  affirming  28 
Barb.  (N.  Y.)  564,  and  reversing  4  Bradf.  (N. 
Y.)  268. 

3.  Foreign  Assets  Not  Received  in  Representa- 
tive Capacity.  —  In  Sedgwick  v.  Ashburner,  1 
Bradf.  (N.  Y.)  105,  the  testator,  domiciled  in 
Massachusetts,  died,  and  his  will  was  proved 
in  that  state.  One  A.,  residing  in  India, 
qualified  as  executor  in  that  country,  and  col- 


lected a  debt  due  the  testator  there.  He  trans- 
mitted bills  of  exchange  to  S.,  a  co-executor 
residing  in  New  York  who  had  taken  out  let- 
ters testamentary  in  Massachusetts,  for  the 
amount  of  the  share  of  a  legatee  under  the 
will,  with  directions  to  S.  to  indorse  the  bills 
without  recourse  and  deliver  them  to  the  lega- 
tee. S.  had  also  taken  out  letters  in  New 
York,  and  named  the  bills  in  his  inventory. 
It  was  held  that  S.  must  be  deemed  to  have 
received  the  bills  as  the  agent  either  of  the 
foreign  executor  or  of  the  legatee,  and  that 
therefore  neither  the  bills  nor  their  proceeds 
were  assets  in  his  hands  for  which  he  was  ac- 
countable in  New  York,  though  the  legatee 
refused  to  accept  them  in  release  of  the  for- 
eign executor's  liability. 

Rents  of  Land  in  Another  State.  —  An  admin- 
istrator is  not  entitled  to  collect  the  rents  of 
lands  belonging  to  his  intestate  in  another 
state;  and  if  he  does  collect  such  rents,  he 
cannot  be  required  to  account  for  them,  unless 
he  received  them  by  virtue  of  bis  office. 
Smilh  v.  Smith,  13  Ala.  329.  See  also  Morrill 
v.  Morrill,  1  Allen  (Mass.)  132;  Deberry  v. 
Ivey,  2  Jones  Eq.  (55  N.  Car.)  370. 

4.  Equity  Jurisdiction  to  Compel  Foreign  Rep- 
resentatives to  Account  —  Georgia.  —  Lake  v. 
Hardee,  57  Ga.  459. 

Mississippi.  —  Bell  v.  Suddeth,  2  Smed.  &  M. 
(Miss.)  532. 

New  Jersey.  —  Brownlee  v.  Lockwood,  20  N. 
J.  Eq.  255. 

New  York.  —  McNamara  v.  Dwyer,  7  Paige 
(N.  Y.)  239,  32  Am.  Dec.  627;  Brown  v. 
Brown,  4  Edw.  Ch.  (N.  Y.)  343,  1  Barb.  Ch. 
(N.  Y.)  189;  Montalvan  v.  Clover,  32  Barb.  (N. 
Y.)  190;  Field  v.  Gibson,  20  Hun  (N.  Y.)  278, 
56  How.  Pr.  (N.  Y.)  233;  Ordronaux  v.  Helie, 
3  Sandf.  Ch.  (N.  Y.)  512;  Marshall  v.  Bresler, 
1  How.  Pr.  N.  S.  (N  Y.  Supreme  Ct.)  217; 
Price  v.  Brown,  10  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  67.  60  How.  Pr.  (N.  Y.)  514;  Matter 
of  Webb,  11  Hun  (N.  Y.)  124;  Morrell  v. 
Dickey,  r  Johns.  Ch.  (N.  Y.)  153. 

South  Carolina.  —  Moore  v.  Hood,  9  Rich. 
Eq.  (S.  Car.)  311,  70  Am.  Dec.  210. 

Tennessee.  —  Patton  v.  Overton,  8  Humph. 
(Tenn.)  192;  Beeler  v.  Dunn,  3  Head  (Tenn.) 
87;  Whittaker  v.  Whittaker,  10  Lea  (Tenn.) 
97:  Diilard  v.  Harris,  2  Tenn.  Ch.  196. 

Virginia.  —  Powell  v.  Stratton,  11  Gratt. 
(Va.)792;  Tunstall  v.  Pollard,  n  Leigh  (Va.)  1. 

The  obligation  of  foreign  executors  to  the 
devisees  or  legatees  under  the  will  of  a  de- 
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the  sureties  on  the  administration  bond  have  become  insolvent.1 

Effect  of  Accounting  by  Foreign  Representative.  —  Where  the  same  person  is  both 
the  principal  and  the  ancillary  representative  of  the  decedent,  a  settlement 
made  by  him  in  the  ancillary  jurisdiction  is  conclusive  in  the  domiciliary  juris- 
diction, and  vice  versa;  3  but  a  settlement  in  one  jurisdiction  does  not  relieve 
the  representative  of  the  obligation  to  account  in  the  other.3 


ceased  person  domiciled  abroad,  after  the 
debts  of  the  deceased  party  have  been  satis- 
fied, offers  no  better  reason  for  immunity  from 
the  process  and  judgments  of  courts  of  equity 
in  other  countries,  for  their  wrongful  dealings 
with  the  trust  funds,  than  the  case  of  trustees 
appointed  by  deed  in  a  foreign  locality,  for  the 
demand  of  justice  under  such  circumstances. 
Montalvan  v.  Clover,  32  Barb.  (N.  Y.)  192. 

Foreign  Representative  Chargeable  as  Trustee 
in  Equity.  —  If  a  foreign  executor  or  adminis- 
trator comes  into  the  state  and  brings  with 
him  funds  or  property  belonging  to  the  estate, 
he  may  be  held  to  account  in  equity  to  that  ex- 
tent, not  in  the  character  of  executor  or  admin- 
istrator, but  as  a  trustee  for  those  entitled  to 
the  effects  in  his  hands.  Atchison  v.  Lindsey, 
6  B.  Mon.  (Ky.)  86,  43  Am.  Dec.  153;  Brown- 
lee  v.  Lockwood,  20  N.  J.  Eq.  255;  Alger  v. 
Alger,  31  Hun  (N.  Y.)  471;  Patton  v.  Overton, 
8  Humph.  (Tenn.)  195;  Beeler  v.  Dunn,  3 
Head  (Tenn.)  87;  Whittaker  v.  Whittaker.  10 
Lea  (Tenn.)  93;  Dillard  v.  Harris,  2  Tenn.  Ch. 
196;  Tunstall  v.  Pollard,  ir  Leigh  (Va.)  1. 

1.  Want  or  Insufficiency  of  Security.  —  Mc- 
Namara  v.  Dwyer,  7  Paige  (N.  Y.)  239,  32  Am. 
Dec.  627. 

As  to  the  qualification  of  executors  without 
giving  bond,  see  the  title  Executors  and  Ad- 
ministrators, vol.  11,  p.  863. 

2.  Settlement  in  One  Jurisdiction  Conclusive  in 
Other  Jurisdictions.  —  Clark  v.  Blackington,  110 
Mass.  369;  Churchill  v.  Prescott,  3  Bradf.  (N. 
Y.)  233;  Whittaker  v.  Whittaker,  10  Lea 
(Tenn.)  98;  George  v.  Lee,  6  Humph.  (Tenn.) 
61;  Allsup  v.  Allsup,  10  Yerg.  (Tenn.)  283. 

In  Clark  v.  Blackington,  no  Mass.  369,  an 
executor  appointed  at  the  testator's  domicil 


included  in  his  inventory  a  note  due  to  the 
testator  from  the  estate  of  a  deceased  debtor 
who  was  domiciled  in  another  state,  secured 
by  a  mortgage  on  land  in  that  state.  The  ex- 
ecutor also  took  out  administration  in  the 
state  of  the  debtor's  domicil,  sold  the  note  and 
mortgage,  and  made  a  final  settlement  in  the 
probate  court  of  that  state.  It  was  held  that 
such  allowance  of  the  disposition  made  by 
him  of  the  proceeds  of  the  note  was  conclusive 
in  the  settlement  of  his  account  as  executor  in 
the  probate  court  of  the  testator's  domicil; 
but  the  latter  court  could  inquire  into  the  good 
faith  of  the  sale,  and  if  it  should  find  that  the 
sale  was  fraudulent,  and  the  executor  the  real 
purchaser  of  the  note,  could  compel  him  to 
account  for  the  excess  of  the  value  of  the  note 
above  what  he  paid  for  it. 

Allowance  on  Ancillary  Settlement  of  Claims  Not 
Presented  at  Domicil.  —  In  Cowden  v.  Jacobson, 
165  Mass.  240,  the  intestate  was  domiciled  in 
Connecticut,  where  she  possessed  real  and 
personal  estate.  She  also  possessed  real 
estate  in  Massachusetts.  She  was  buried  in 
Massachusetts,  and  the  same  person  was  ad- 
ministrator in  both  states.  After  the  funeral 
expenses  were  incurred,  the  administration 
account  was  settled  in  Connecticut,  but  the 
claim  forsuch  expenses  was  not  presented  there 
for  allowance.  It  was  held  that  they  should  be 
regarded  as  incurred  by  the  ancillary  adminis- 
trator in  the  due  course  of  his  administration 
in  Massachusetts,  and  would  be  allowed  on  the 
settlement  of  his  accounts  there. 

3.  Duty  to  Account  in  One  Jurisdiction  Not 
Affected  by  Settlement  in  Another  Jurisdiction.  — 
Grant  v.  Rogers,  94  N.  Car.  755;  Grant  v. 
Reese,  94  N.  Car.  720. 
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I.  Definition,  965. 

]X  Rights  and  Powers  of  Foreign  Guardians,  965. 

1.  At  Common  Law,  965.  j_.     ...  .  . 

a.  Guardians  Authority  Confined  to  Country  or  State  of  His  Appoint- 

ment, 965. 

(1)  Rule  Stated,  965. 

(2)  Applications  of  Rule,  966. 

b.  Recognition  of  Foreign  Guardians  by  Comity,  967. 

(1)  In  General,  967. 

(2)  Wyfc*  CVwforfy  */  WW         Be  Given  to  Foreign  Guardian, 

(3)  Recognition  of  Authority  of  Foreign  Guardian  over  Ward's 

Property,  968. 

2.  By  Statute,  969. 

a.  In  General,  969. 

0.  of  Ancillary  Letters  to  Foreign  Guardians,  970. 

c.  Recognition  Without  Ancillary  Letters,  970. 

Ill  Duties  and  Liabilities  of  Foreign  Guardians,  973. 

1.  Guardian's  Duty  to  Protect  His  Ward's  Interests  in  a  Foreign  State,  973. 

2.  Guardian  s  Liability  to  Account  in  a  Foreign  State,  973. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  GUARDIANS  in  the  Encyclopedia  of 

Pleading  and  Practice,  vol.  9,  p.  886. 
^r  */  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 

title  GUARDIAN  AND  WARD  in  this  work  and  the  references  there  given. 

I.  Definition.  —  A  foreign  guardian  is  a  guardian  appointed  in  a  country 
or  state  other  than  that  of  the  forum.1 

II  Rights  and  Powers  of  Foreign  Guardians  — 1.  At  Common  Law  — 

a  Guardian's  Authority  Confined  to  Country  or  State  of  His 
Appointment  —  (1)  Rule  Stated.  —  At  the  common  law,  a  guardians 
authority  over  both  the  person  and  property  of  his  ward  is  strictly  local,  and 
does  not  extend  beyond  the  state  or  country  of  his  appointment. 

1  A  very  respectable  authority  has  some-  New  York.      Morrell  v.  Dickey    I  Johns, 

what  erroneOUTy  defined  a  foreign  guardian  Ch.  (N.  Y.)  i53;  Ex  /  Dawson  3  Bradf.  (N 

to  be  a  guardian  appointed  undfr  the  law  of  Y.)  130;   McLoskey  v.  Reid.  4  Bradf.  (N  Y 

another  sfate  than  that  of  the  infant's  domicil  334;   West  ,.  Gunther 3  Jem    (N    Y.  386, 

(Anderson's  Law  Diet.);  but  it  will  be,  found  Matter  of  Perkins  ,2  Johns.  Ch.  (N  Y.] ^24 

that  the  cases  sanction  the  definition  given  in  Rogers  *.  McLean  31  BarbjN  Y.)  304,  1  run 

th=  text  v'  Dzleduzyiki,  57  now.  rr.  un.  it. 

2.  Guardian's  Authority  Confined  to  the  Country  preme  Ct.)  208.  Pmnle'sSav 

of  His  Appointment  -England.- Ex  p.  Wat-  Rhode  Island  -  Mitchell  v.  Peoples  bav. 

kins  2  Ves  470-   Dawson  v.  Jay,  3  De  G.  M.  Bank,  20  R.  I.  (pt.  m.)  100. 

I  G  764    Johnstone  v.  Beattie,  10  CI.  &  F.  42.  South  Carolina.  -  Cochran  v.  Fillans,  20  S. 

Untied  States  - \*0$*Jg^'i&"'  T'™-  ~  ^      Ba"leson'  6*  Tex" 

^^ilL^a^r-^esser  30  End.  „,  95  M^S^&^S^ 
Am  ft  660  uresser-  30  appointed  in  England  was  entitled  to  institute 
Kentucky  -  Burnet  v.  Burnet,  12  B.  Mon.  a  suit  in  Scotland  to  recover  the  personal  prep- 
ay. 3^^  Wilson,  93  Ky.  495-  erty  of  the  ward  *^£^Vwi£ 
New  Hampshire.  -Leonard  v.  Putnam,  51  Hunter  * -  Po  ts 4 .1.  R.  ^S^"^1^^^ 
N  H.  247,  12  Am.  Rep.  106.  wick,  1  H.  Bl.  677,  682.    And  see  dissenting 
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In  the  United  States  a  guardian's  authority  is  restricted  to  the  state  in  which 
the  appointment  was  made,  and  strictly  he  can  virtute  officii  exercise  no  rights 
or  powers  m  any  other  state  over  either  the  person  or  property  of  his  wafd  * 
(2)  App luatrons  of  Rule.  -  As  a  matter  of  strict^cgal %ht  i  foreL 
guardian  as  such,  is  not  entitled  to  the  custody  and  control  of  the  ward  * 
he  cannot  sue,*  nor  as  a  general  rule  can  he  be  sued,-*  out  of  the  jurisdict  on 


opinions  of  Lords  Brougham  and  Campbell  in 
Johnstone  v.  Beattie,  10  CI.  &  F  42. 

In  the  Countries  of  Continental  Europe  a  differ- 
ent doctrine  prevails.  There  the  authorities, 
with  but  few  exceptions,  favor  the  view  that 
the  authority  of  a  guardian  duly  appointed  by 
the  law  of  the  country  where  the  ward  is 
domiciled,  over  the  person  and  movable  effects 
of  the  ward,  should  be  recognized  everywhere. 
But  with  reference  to  the  domiciliary  guard- 
ian's authority  in  a  foreign  state  over  the  im- 
movable property  of  the  ward,  continental 
authorities  are  somewhat  conflicting.  Gilles- 
pie's Bar  437  et  seq.;  Story's  Conflict  of  Laws, 

§§  495-498,  500-502^1;   Wharton's  Conflict  of 

Laws,        259,  261:,  265,  267;   Guthrie's  Sav. 

System  302  et  seq.\   Vattel,  b.  2,  c.  7,  §  S5; 

opinions  of  Lords  Brougham  and  Campbell  in 

Johnstone  v.  Beattie,  10  CI.  &  F.  42,  and  au- 
•   thoriiies  cited  by  them;    McLoskey  v.  Reid  4 

Bradf.  (N.  Y.,  334;   Metcalf  v.  Lowther,  56 

Ala.  312. 

1.  Rule  in  the  United  States  —  United  States.  — 
Hoyt  v.  Sprague.  103  U.  S.  613;  Morgan  v 
Potter,  157  U.  S.  195;  Curtis  v.  Smith,  6 
Blatchf.  (U.  S.)  537;  Powers  v.  Mortee,  4  Am. 
L.  Reg.  427. 

Arkansas. — Grimmett  v.  Witherington,  16 
Ark.  377,  63  Am.  Dec.  66. 

Connecticut.  —  Gates  v.  Bingham,  4g  Conn 
275. 

Indiana.  —  Warren  v.  Hofer,  13  Ind.  167; 
Earl  v.  Dresser,  30  Ind.  n,  95  Am.  Dec.  660.  ' 

Kentucky.  —  Watts  v.  Wilson,  93  Ky.  495- 
Burnet  v.  Burnet,  12  B.  Mon.  (Ky.)  323. 

Louisiana.  —  Moise  -j.  Mutual  Reserve  Fund 
L.  Assoc.,  45  La.  Ann.  736. 

Maryland.  —  Bernard  v.  Equitable  Guaran- 
tee, etc.,  Co.,  80  Md.  118;  Kraft  v.  Wickey  4 
Gill  &  J.  (Md.)  332,  23  Am.  Dec.  569. 

Massachusetts.  —  Woodworth    v.    Spring-  J. 
Allen  (Mass.)  321. 

Michigan.  —  Matter  of  Rice,  42  Mich.  528. 
Mississippi.  —  Grist  v.  Forehand,  36  Miss. 
69;  Jefferson  v.  Glover,  46  Miss.  510;   Bell  v 
Suddeth  2  Smed.  &  M.  (Miss.)  532. 

Nevada.  —  Matter  of  Nickals,  21  Nev.  462. 
New  Hampshire.  —  Leonard  v.  Putnam  51 
N.  H.  247,  12  Am.  Rep.  106. 

New  York.  —  Wuesthoff  v.  Germania  L.  Ins. 
Co.,  107  N.  Y.  580;  Ex  p.  Dawson,  3  Bradf 
(N.  Y.)  130;  McLoskey  v.  Reid,  4  Bradf.  (N 
Y.)  334;  West  v.  Gunther,  3  Dem.  (N.  Y.)  386; 
Johnson  v.  Borden.  4  Dem.  (N.  Y.)  36;  Weller 
v.  Suggett,  3  Redf.  (N.  Y.)  249;  Morrell  v. 
Dickey,  1  Johns.  Ch.  (N.  Y.)  153;  Matter  of 
Perkins,  2  Johns.  Ch.  (N.  Y.)  124;  Williams  v. 
Storrs,  6  Johns.  Ch.  (N.  Y.)  353,  10  Am.  Dec. 
340;  Matter  of  Neally,  26  How.  Pr.  (N.  Y.  Su- 
preme Ct)  402;  Rogers  v.  McLean,  31  Barb. 
(N.  Y.)  304;  Matter  of  Hounaman,  N.  Y.  Law 
Jour.,  April  11,  1890.  See  also  Matter  of 
Taylor,  9  Paige  (N.  Y.)  61  t. 

Rhode  Island.  —  Mitchell  v.    People's  Sav. 
Bank,  20  R.  I.  (pt.  iii.)  100. 
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Texas.  —  Neal  v.  Bartleson,  65  Tex.  478 
But  see  Ross  v.  Southwestern  R  Co 
Ga.  514. 

In  Louisiana,  where  the  civil  law  prevails  the 
appointment  of  a  foreign  guardian  made  in 
the  countrj  or  state  of  the  minor's  dormcil 
will  be  recognized  without  confirmation  by  the 
state  tribunals.  Berluchaux  v.  Berluchaux  7 
La.  539.  545;  Chiapella  v.  Coupray.  8  La.  84' 
Bailey  v.  Morrison,  4  La.  Ann.  523;  Lewis's 
Succession,  10  La.  Ann.  789,  63  Am.  Dec.  6oo- 
Cass  s  Succession,  42  La.  Ann.  381;  James  p 
Meyer,  43  La  Ann.  38.  Compare  Delacroix  v 
Bo.sblanc,  4  Martin  (La.)  715.  But  see  Fenner 
v.  McCan,  49  La.  Ann.  600. 

The  foreign  guardian  has  full  power  to  ad- 
minister the  real  properly  of  his  ward  situated 
in  Louisiana,  but  he  cannot  sell  such  property 
unless  he  is  authorized  by  the  advice  of  a 
family  meeting.  Bailey  v.  Morrison  4  La 
Ann.  523;  Lewis's  Succession,  10  La  Ann 
789,  63  Am.  Dec.  600. 

Where  a  minor  has  his  domicil  in  Louisiana 
the  courts  will  not  recognize  a  guardian  ap- 
pointed for  him  in  another  state  to  which  he 
has   been    removed.      Such   guardian  must 
qualify   as   tutor   according  to  the  laws  of 
Louisiana  before  he  can  sue  for  or  obtain  pos- 
session of  the  p-operty  of  the  minor.  Ste- 
phens s  Succession,  19  La.  Ann.  499-  Ven- 
nard  s  Succession,  44  La.  Ann   1076.  Compare 
Lewis  s  Succession,  10  La.  Ann.  789,  63  Am 
Dec.  600;  Bowen  v.  Callaway,  26  La.  Ann  6iq' 
Treaty  Between  United  States  and  Switzerland 
—  Article  5  of  the  treaty  of  November  25 
1850,  between  the  United  States  and  Switzer- 
land, does  not  require  the  reciprocal  recogni- 
tion of  foreign  guardians.    Biolley's  Estate 
Tuck.  (N.  Y.)  422. 

2.  Foreign  Guardian  Not  Entitled  to  Custody  of 
Ward. —Johnstone  v.  Beattie,  10  CI  &  F  42 
(compare  Stuart  v.  Bute,  9  H.  L.  Cas.  440)- 
Dawson  v.  Jay,  3  De  G.  M.  &  G.  764-  Wood- 
worth  v.  Spring,  4  Allen  (Mass.)  324-  Matter 
of  Rice,  42  Mich.  528.  " 

3.  Guardian  Cannot  Sue  or  Be  Sued  out  of  the 
State  of  His  Appointment.  -  Curtis  v.  Smith,  6 
Blatchf.  (U.  S.)  537;    Potter  v.   Hiscox,  30 
Ccnn.  508;   Lunday  v.  Thomas,  26  Ga 
Kraft  v  Wickey,  4  Gill  &  J.  (Md.)  332,  23  Am.' 

rZ\  5  9ri,  5rSt  Forehand,  36  Miss.  69. 
Compare  MrCleary  v.  Menke,  109  111.  294  See 
also  Cox  v.  Williamson,  11  Ala.  343. 

A  guardian  appointed  in  one  state  cannot 
sue,  as  such,  in  a  federal  court  held  within 
any  other  state.    Morgan  v.  Potter  157  U  S 
195;  Smith  v.  Madden,  7S  Fed.  Rep.'  833. 

The  fact  that  a  guardian  reduced  into  his 
possession  the  movable  property  of  his  ward 
in  the  jurisdiction  in  which  he  received  his 
appointment  will  not  entitle  him  to  sue  for  the 
recovery  of  such  property  in  another  jurisdic- 
tion.   Grist  v.  Forehand,  36  Miss.  69. 
4.  Clendenning  v.  Conrad,  91  Va.  410. 
The  courts  of  one  state  will  not  enforce  the 
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in  which  he  was  appointed ;  nor  is  he,  as  foreign  guardian,  entitled  to  collect 
money  due  his  ward,1  or  to  receive  from  an  executor  or  administrator  the 
ward's  legacy  or  distributive  share,3  or  to  take  the  property  of  the  ward  which 
is  in  the  possession  of  a  domestic  guardian,3  or  to  sell  the  ward's  estate. 

b  Recognition  of  Foreign  Guardians  by  Comity  —  (i)  In  General. 
—  But  while,  as  a  matter  of  strict  legal  right,  a  guardian  is  not  entitled  to 
recognition  out  of  the  jurisdiction  in  which  he  was  appointed,  yet  upon  princi- 
ples of  comity  the  authority  of  a  guardian  appointed  in  the  state  of  the  infant  s 
domicil  will  sometimes  be  recognized  by  the  courts  of  other  states.  This  is, 
however,  a  matter  for  judicial  discretion,  to  be  exercised  with  a  view  to  the 
welfare  of  the  ward  and  in   consonance  with  sound  principles  of  equity 

and  right.5  .  „, 

(2)  When  Custody  of  Ward  Will  Be  Given  to  Foreign  Guardian.  —  lhus 
where  an  infant  is  brought  within  the  jurisdiction  of  the  courts  of  a  state  other 
than  that  of  his  domicil,  and  it  appears  that  it  will  be  conducive  to  his  welfare 
to  restore  him  to  the  custody  of  his  domiciliary  guardian,  and  that  he  will  not 
thereby  be  debarred  from  any  personal  rights  and  privileges  to  which  he  may 
be  entitled  under  the  laws  of  the  forum,  the  court  should  award  the  custody 
of  his  person  to  the  foreign  guardian:,6  and  the  court  may  so  award  his 


obligation  of  a  probate  guardian's  official  bond 
given  in  another  state.  Probate  Judge  v.  Hib- 
bard,  44  Vt.  597.  8  Am.  Rep.  396. 

But  in  Virginia  it  has  been  held  that  a  for- 
eign guardian  may  be  sued  in  that  state  if  he 
comes  within  the  state  bringing  the  property 
of  the  ward  with  him.  Rinker  v.  Streit,  33 
Gratt.  (Va.)  663;  Clendenning  v.  Conrad,  91 
Va.  410. 

And  in  the  same  state  it  has  been  held  that 
if  a  foreign  guardian  invokes  the  aid  of  a  do- 
mestic court,  he  is  bound  by  the  decrees  made 
in  the  proceedings  instituted  by  him,  and  if 
found  within  the  jurisdiction  of  such  court 
may  be  proceeded  against  therein  to  enforce 
such  decrees.  Clendenning  v.  Conrad,  91  Va. 
410. 

In  an  Early  Case  in  Ohio  the  court  was  of 
opinion  that  a  foreign  guardian,  as  such,  could 
sue  and  be  sued  in  the  courts  of  that  state. 
But  the  decision  of  the  question  was  not  essen- 
tial to  the  judgment  of  the  court.  Pedan  v. 
Robb,  8  Ohio  227. 

1.  Foreign  Guardian  Cannot  Collect  Money  Due 
"Ward.  —  In  Matter  of  Hannaman,  N.  Y.  Law 
Journal,  April  11,  1890,  the  court,  upon  an  ap- 
plication by  the  attorney  in  fact  of  the  foreign 
guardian  for  an  order  to  direct  the  city  cham- 
berlain to  pay  money  which,  pursuant  to  a 
decree  of  the  surrogate,  had  been  deposited  to 
the  credit  of  the  infants,  refused  to  order  the 
payment  until  original  or  ancillary  letters 
should  be  obtained  in  New  York. 

When  Voluntary  Payment  to  Foreign  Guardian 
Will  Discharge  Debtor.  —  A  voluntary  payment 
to  a  foreign  guardian  or  his  authorized  agent 
is  good  and  will  discharge  the  debtor tanto. 
Ferneau  v.  Whitford,  39  Mo.  App.  311.  But 
it  is  not  so  if  the  guardian  is  not  authorized  to 
receive  such  payment  by  the  law  of  the  state 
from  which  he  derives  his  appointment. 
Wuesthoff  v.  Germania  L.  Ins.  Co.,  107  N.  Y. 
580. 

2.  Foreign  Guardian  Cannot  Recover  from  an 
Executor,  Administrator,  or  Domestic  Guardian.  — 
Curtis  v.  Smith,  6  Blatchf.  (U.  S.)  537;  Grim- 
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mett  v.  Witherington,  16  Ark.  377,  63  Am. 
Dec.  69;  Leonard  v.  Putnam,  51  N.  H.  247,  12 
Am.  Rep.  106;  West  v.  Gunther,  3  Dem.  (N. 
Y.)  386;  Weller  v.  Suggett,  3  Redf.  (N.  Y.) 
249;  Matter  of  Neally,  26  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  402;  Morrell  v.  Dickey,  1  Johns. 
Ch.  (N.  Y.)  153.  See  also  Williams  v.  Storrs, 
6  Johns.  Ch.  (N.  Y.)  353,  10  Am.  Dec.  340. 

3.  Powers  v.  Mortee,  4  Am.  L.  Reg.  427. 

4.  Foreign  Guardian  Cannot  Sell  "Ward's  Estate. 
—  Musson  v.  Fall  Back  Planting,  etc.,  Co., 
(Miss.  1891)  12  So.  Rep.  587;  Matter  of  Per- 
kins, 2  Johns.  Ch.  (N.  Y.)  124. 

6.  Recognition  by  Comity.  —  Warren  v.  Hofer, 
13  Ind.  167;  Matter  of  Nickals,  21  Nev.  462; 
Ex  p.  Dawson,  3  Bradf.  (N.  Y.)  130,  4  Am.  L. 
Reg.  241;  McLoskey  v.  Reid,  4  Bradf.  (N.  Y.) 
334- 

The  Courts  of  Minnesota  will  recognize  the 
foreign  appointment  of  a  guardian  as  creating 
the  relation  of  guardian  and  ward  in  that 
state,  subject  to  the  laws  of  the  state  as  to  any 
exercise  of  power  by  virtue  of  that  relation. 
Townsend  v.  Kendall,  4  Minn.  412,  77  Am. 
Dec.  534. 

Foreign  Guardian  Must  Make  Proof  of  His 
Guardianship.  —  The  courts  should  not  grant  to 
a  foreign  guardian  the  property  or  custody  of 
the  ward  until  he  has  made  proof  of  his 
guardianship.  Warren  v.  Hofer,  13  Ind. 
167. 

6.  Recognition  of  Foreign  Guardian's  Right  to 
Custody  of  Ward.  —  Stuart  v.  Bute,  9  H.  L. 
Cas.  440;  Nugent  v.  Vetzera,  L.  R.  2  Eq.  704; 
Woodworth  v.  Spring,  4  Allen  (Mass.)  324; 
People  v.  Allen,  105  N.  Y.  628. 

Infants  Taken  by  Force  Restored  to  Their  Domi- 
ciliary Guardian. —  Where  a  guardian  duly  ap- 
pointed in  one  state  sought  the  custody  of  his 
wards,  who  had  been  taken  by  force  from  him 
and  carried  to  another  state,  the  court  of  the 
latter  state  held  that  as  he  was  their  lawfully 
constituted  guardian,  appointed  by  the  proper 
court,  in  the  state  of  their  domicil,  they  should 
have  been  committed  to  his  custody.  Wells 
v.  Andrews,  60  Miss.  373. 
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tCheStcourtC'en  th°Ugh  hC         3  gUard!an  aPP°inted  Within  the  jurisdiction -of 
Discretion  of  Court  —  But  it  is  the  duty  of  the  court  to  exercise  a  so,m,l 
discretion,  and  as  the  good  of  the  infant  is  superior  to  all  otfie ^consideration, 
,t  should  not  give  him  into  the  custody  of  his  domicil/ary guaS S  to 
do  so  wdl  be  detrimental  to  his  interests  8  vvnere  to 

(3)  Recognition  of  Authority  of Foreign  Guardian  over  Ward's  Profiertv 
Where  an  infant  domiciled  in  one  state  has  property  in  another  ft  isSaSU 

tT"1:!  ua £?.  s  bgutarmIathebd  2*°^  f°  A  in  t>he  ^ate  where 

ii  is  situated      but  in  the  due  exercise  of  comity  preference  will  ordinarilv 

lOTtta  .tedomtn^  d°thed  W"h  thC  ^  °< 

Funds  Delivered  to  Foreign  Guardian.  —  But  it  is  not  alvvavs  f»<5«»ntia1  tW     r  • 

Shi81"11  H°btain  lGtterS  ^-"lianship TofZTe^T,  cqu^  pc^e? 
sion  of  his  ward  s  property.    A  court  having  general  chancery  iurisd?rM«n 
may,  in  the  exercise  of  a  sound  discretion,  and  upon  ground  of  com  tv 
authorize  the  delivery  to  a  foreign  guardian  of  funds  unde?  its  control  belona 
mg  to  his  ward,8  or  may  order  a  domestic  guardian,  or  authorize  an exeS 
or  administrator,  to  deliver  to  the  foreign  guardian 'assets  ofTcZd^i 


1.  Custody  May  Be  Given  to  Foreign  Guardian 
in  Preference  to  Domestic  Guardian.  —  Nugent  v 
Vetzera,  L.  R.  2  Eq.  704;  Wood  worth  v 
Spring,  4  Allen  (Mass.)  321. 

2.  The  Ward's  Interests  the  First  Consideration 
in  Awarding  Custody.  —  Warren  v.  Hofer  13 
lnd.  167;  Matter  of  Stockman,  71  Mich.  180 

That  a  ward  has  left  the  state  of  his  domicil 
with  no  intention  of  returning,  and  ihat  he  has 
no  property  in  the  state,  are  facts  which  should 
be  considered  in  determining  whether  his  cus- 
tody should  be  given  to  his  domiciliary  guard- 
ian.   Matter  of  Rice,  42  Mich.  528.    The  facts 
of  this  case  were  as  follows:    The  parents  of 
an  infant  left  Pennsylvania,  where  they  had 
formerly  resided,  taking  the  infant  with  them 
with  the  idea  of  making  their  home  in  a  west- 
ern state.    In  a  railroad  accident  in  Michigan 
the  parents  were  killed  and  the  child  was  in- 
jured.   After  the  accident  the  infant  made  his 
residence  in  Michigan,  where  all  his  property 
was  situated,  and  there  a  guardian  was  ap- 
pointed for  him.    Subsequently  a  guardian  of 
his  person  was  appointed  in  Pennsylvania. 
This  latter  guardian  sought  to  obtain  the  cus- 
tody  of  the  infant  on  a  writ  of  habeas  corpus. 
It  was  held  that  under  all  the  circumstances 
he   was  not  entitled  to  be  preferred  to  the 
Michigan  guardian,  and  the  writ  was  refused. 
Campbell,  J.,  who  delivered  the  opinion  of  the 
court, _  said:    "Our   laws   contemplate  that 
guardians  may  be  appointed  for  infants,  what- 
ever may  be  their  residence,  who  have  prop- 
erty in  this  state,  and  do  not  recognize  any 
absolute  right  in  foreign  guardians  to  be  recog- 
nized.   Whatever  respect  is  paid  them  springs 
from  comity  and  not  from  law,  and  is  there- 
fore not  a  matter  of  right.    If  an  infant,  after 
having  a  guardian  appointed  at  his  domicil, 
where  he  has  been  in  that  guardian's  personal 
custody,  should  be  taken  or  found  elsewhere, 
great  respect  should  be  paid  to  the  claims  of 
such    guardian,    which  would    probably,  in 
most  cases,  be  considered  as  paramount.  But 
where,  on  the  other  hand,  the  foreign  appoint- 
ment secures   no   control  over  the  infant's 
estate,  and  has  been  created  in  a  jurisdiction 
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from  which  he  was  personally  absent  the  case 
is  materially  different.  *  *'*  For'purposes 
of  comity,  the  domicil  is  chiefly  respected  be- 
cause it  is  in  fact  the  home;  and  where  there 
has  been  a  departure  with  no  design  of  return 
mg,  the  legal  character  of  the  old  domicil  does 
not  make  it  so  controlling  in  matters  of  policy 
as  it  would  be  under  other  circumstances  al- 
though for  other  matters  it  may  possibly  con- 
•k  S°  Tane-V's  Appeal,  97  Pa.  St.  74. 

The  Ward's  Desue,  if  he  is  of  sufficient  age 
and  uninfluenced,  should  be  considered  by  the 
court  in  determining  the  question  of  his  cus- 
tody.   Matter  of  Stockman,  71  Mich.  180 

3.  In  New  York,  a  foreign  guardian  will  not 
be  permitted  to  control  the  assets  of  his  ward 
situated  within  the  state  until  he  has  taken 
out  ancillary  letters  of  guardianship.  Trimble 
v  Dzieduzyiki.  57  How.  Pr.  (N.  Y.  Supreme 
Ct.)  208;  McLoskey  v.  Reid,  4  Bradf.  (N  Y  ) 
334-  As  to  the  grant  of  ancillary  letters  see 
infra,  this  section,  Grants  of  Ancillary  Letters 
to  Foreign  Guardians. 

But  the  courts  of  the  state  will  recognize  the 
authority  of  a  foreign  guardian  to  make  appli- 
cation for  the  appointment  of  a  guardian  ad 
Memiot  his  ward.  Freund  v.  Washburn,  17 
Hun  (N.  Y.)  543;  Rogers  v.  McLean,  34  N  Y 
536,  affirming  n  Abb.  Pr.  (K .  Y.  Supreme  Ct  ) 
440.  reversing  31  Barb.  (N.  Y.)  304. 

4.  In  Appointing  Guardian  Preference  Given 
to  Foreign  Domiciliary  Guardian.  —  Hoyt  v 
Sprague,  103  U  S.  613;  Matter  of  Perkins,  2 
Johns  Ch.  (N.  Y.)  124. 

The  court  may  appoint  a  foreign  guardian 
as  guardian  jointly  with  a  person  within  the 
jurisdiction  of  the  court.  Johnstone  v  Beat- 
tie,  10  CI.  &  F.  42. 

5.  Delivery  of  Funds  to  Foreign  Guardian  — 
In  re  Garnier,  L.  R.  13  Eq.  532;  Earl  r.  Dres- 
ser 30  lnd.  ii,95  Am.  Dec.  660;  In  re  Wilson 
95  Mo.  184;  Exp.  Copeland,  Rice  Eq.  (S.  Car  > 
69;  Exp.  Heard,  2  Hill  Eq.  (S.  Car.)  54;  Exp. 
Smith  1  Hill  Eq.  (S.  Car.)  I4o;  Taylor  v. 
Nichols,  86  Tenn.  32;  Andrews's  Case  3 
Humph.  (Tenn.)  592.  See  also  Leonard'  v 
Putnam,  51  N.  H.  247,  12  Am.  Rep.  106. 
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possession,1  or  may  grant  to  a  foreign  guardian  administration  for  the  use  and 
benefit  of  his  ward.3 

But  the  Court  Is  Clothed  with  a  Broad  Discretion,  and  it  will  not  permit  the  ward's 
property  to  be  taken  out  of  the  state  unless  his  best  interests  will  be  subserved 
thereby,3  and  unless  no  principle  of  public  policy  will  be  violated  and  no  legal 
right  of  any  citizen  of  the  state  of  the  forum  impaired  ; 4  and  ample  security 
will  always  be  required  before  the  property  is  handed  over.* 

2.  By  Statute — a.  In  General.  —  In  a  spirit  of  comity,  statutes  have  been 
enacted  in  most  of  the  United  States  enabling  foreign  guardians  of  nonresi- 
dent infants  who  have  property  in  the  state  to  obtain  authority  to  act  as 
guardians  in  reference  to  such  property  or  to  remove  it  from  the  state. 


L  Domestic  Guardian  May  Be  Required  to  De- 
liver Assets  to  Foreign  Guardian.  —  Earl  v.  Dres- 
ser, 30  Ind.  11,  95  Am.  Dec.  660;  Marts  v. 
Brown,  56  Ind.  388;  Taylor  v.  Nichols,  86 
Tenn.  32. 

A  person  appointed  in  one  state  as  special 
guardian  for  the  sale  of  real  estate  at  the  in- 
stance of  the  domiciliary  guardian  in  another 
state  is  required  to  pay  over  the  proceeds  to 
such  foreign  guardian.  Johnson  v.  Avery,  11 
Me.  99. 

Allowance  to  Foreign  Guardian  for  Maintenance 
and  Education  of  Ward.  —  In  a  spirit  of  comity 
a  co^rt  of  chancery  may  make  an  allowance  to 
a  foreign  guardian  for  past  expenses  incurred 
by  him  in  the  maintenance  and  education  of 
the  ward,  and  may  decree  that  sums  adequate 
for  the  maintenance  and  education  of  the  ward 
in  the  future  be  allowed  him,  Ponder  v.  Fos- 
ter, 23  Ga.  489;  or  may  direct  the  domestic 
guardian  to  pay  to  him  an  annual  allowance 
for  the  support  of  the  ward,  McNeely  v.  Jami- 
son, 2  Jones  Eq.  (55  N.  Car.)  186. 

Payment  of  Legacy  by  Ancillary  to  Domiciliary 
Guardian.  —  In  Alabama  it  has  been  held  that 
if  an  ancillary  guardian  in  another  state  col- 
lects a  pecuniary  legacy  there  bequeathed  to  a 
ward  who  is  domiciled  in  Alabama,  a  payment 
by  him  to  the  domiciliary  guardian  will  dis- 
charge him  from  liability  to  account  in  the 
courts  of  Alabama,  although  it  was  not  made 
according  to  the  laws  of  the  other  state  regu- 
lating the  removal  of  the  estates  of  infants 
and  might  not  be  sufficient  to  discharge  him 
from  judicial  proceedings  there  instituted. 
Melcalf  v.  Lowther,  56  Ala.  312. 

Executor  or  Administrator  May  Be  Authorized 
to  Deliver  Assets  to  Foreign  Guardian.  —  Ross  v. 
Southwestern  R.  Co.,  53  Ga.  514.  See  also 
McLoskey  v.  Reid,  4  Bradf.  (N.  Y.)  337. 

2.  Administration  May  Be  Granted  to  Foreign 
Guardian.  —  In  Goods  of  Sartoris,  1  Curt.  Ecc. 
910. 

3.  Court  Will  Permit  Removal  of  Property  Only 
Where  Ward's  Interests  Require  It.  —  Warren  v. 
Hofer,  13  Ind.  167;  Marts  v.  Brown,  56  Ind. 
388;  Douglas  v.  Caldwell,  6  Jones  Eq.  (59  N. 
Car.)  20;  Taylor  v.  Nichols,  86  Tenn.  32. 

Illustration.  —  In  a  North  Carolina  case, 
where  it  appeared  that  the  property  in  that 
stale  of  a  ward  residing  in  another  state  con- 
sisted of  good  bonds,  at  interest,  in  the  hands 
of  his  North  Carolina  guardian,  a  part  of  which 
arose  from  the  sale  of  land,  and  the  ward  was 
nearly  of  age,  and  there  was  no  special  neces- 
sity made  to  appear  for  making  a  transfer  of 
the  property,  the  court  of  equity,  in  the  exer- 
cise of  its  discretion,  refused  to  order  a  trans- 


fer of  the  estate  to  the  hands  of  a  guardian 
appointed  in  the  state  where  the  ward  resided. 
Douglas  v.  Cald  well,  6  Jones  Eq.  (59  N.  Car.)  20. 

Infant  Clandestinely  Removed  from  Place  of 
Domicil  —  Transmission  of  Funds  to  Foreign  Court 
Refused.  —  An  infant,  a  native  of  New  York, 
domiciled  in  the  city  of  New  York  and  having 
a  guardian  duly  appointed  there,  was  clandes- 
tinely and  against  the  wishes  of  the  guardian 
carried  to  England.  The  English  Court  of 
Chancery  refused  to  recognize  the  claims  of 
the  New  York  guardian  to  the  custody  of  the 
infant,  but  decreed  that  she  should  transmit 
the  income  of  the  minor's  property  to  England 
to  be  disposed  of  under  the  direction  of  the 
court.  The  Surrogate's  Court  of  the  County 
of  New  York  held  that  to  comply  with  the  de- 
cree of  the  English  court  would  be  yielding  to 
a  spirit  of  comity  not  only  where  it  was  not 
due,  but  where  it  had  already  been  unacknowl- 
edged, and  refused  to  permit  the  transmission 
of  the  funds  of  the  infant  to  England.  Ex  p. 
Dawson,  3  Bradf.  (N.  Y.)  130,  4  Am.  L.  Reg. 
241. 

4.  Public  Policy  Must  Not  Be  Violated  or  Rights 
of  Citizens  Impaired. —  Earl  v.  Dresser,  30  Ind. 
11,  95  Am.  Dec.  660;  Marts  v.  Brown,  56  Ind. 
388. 

5.  Ample  Security  Will  Be  Required.  —  Morrell 
v.  Dickey,  1  Johns.  Ch.  (N.  Y.)i56;  McLoskey 
v.  Reid,  4  Bradf.  (N.  Y.)  337. 

In  South  Carolina  the  court  will  not  order  that 
the  property  of  an  infant  under  its  control  be 
handed  over  to  a  foreign  guardian  in  another 
country  or  state  until  it  is  satisfied  of  three 
things:  (1)  that  the  guardian  has  been  regu- 
larly appointed  according  to  the  laws  of  the 
state  in  which  the  ward  resides;  (2)  the  fitness 
of  such  guardian  for  the  appointment;  and  (3) 
that  sufficient  security  has  been  given.  Coch- 
ran v.  Fillans,  20  S.  Car.  237;  Ex  p.  Copeland, 
Rice  Eq.  (S.  Car.)  69;  Exp  Smith,  1  Hill  Eq. 
(S.  Car.)  140;  Exp.  Heard,  2  Hill  Eq.  iS.  Car.)  54. 

In  Tennessee  a  chancery  court  will  not  sanc- 
tion the  removal  of  a  ward's  estate  by  his 
foreign  guardian  unless  a  duly  certified  record 
of  the  appointment  and  qualification  of  such 
foreign  guardian  be  filed  and  a  bond  be  given, 
either  in  the  chancery  court  or  in  the  court 
appointing  the  guardian,  sufficient  to  cover 
the  property  removed.  Taylor  v.  Nichols,  86 
Tenn.  32;  Andrews's  Case,  3  Humph.  (Tenn.) 
592. 

A  foreign  guardian  may  file  a  bill  in  the 
court  for  the  sale  of  real  estate  belonging  to 
his  wards,  but  he  cannot  receive  the  proceeds 
until  he  has  given  a  bond  to  the  court  for  their 
proper  disposition.    McClelland  v.  McClelland, 
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b.  Grants  of  Ancillary  Letters  to  Foreign  Guardians.  —  In  some 
of  the  states  the  statutes  provide  for  the  grant  of  ancillary  letters  to  such 
foreign  guardians  by  the  court  having  jurisdiction  to  appoint  guardians,  upon 
their  filing  in  such  court  proof  of  their  domiciliary  appointment  and  that  they 
have  given  security  ample  to  protect  the  ward's  property.1  In  some  states 
security  is  required  to  be  given  in  the  court  to  which  the  application  for 
ancillary  letters  is  made.2 

c  Recognition  Without  Ancillary  Letters.  —  By  statutory  enact- 
ment in  a  number  of  the  states  a  foreign  guardian  of  a  nonresident  ward  is 
enabled  to  obtain  recognition  and  to  protect  the  interests  of  the  ward  without 
obtaining  ancillary  letters  of  guardianship.  Some  of  these  statutes  authorize 
the  foreign  guardian  to  bring  suit  in  the  courts  of  the  state  3  and  to  exercise 
most  of  the  rights  and  privileges  of  domestic  guardians;4  other  enactments 


7  Baxt.  (Term.)  210;  Hickman  v.  Dudley,  2 
Lea  (Tenn.)  375.  See  also  Hart  v.  Czapski,  11 
Lea  (Tenn.)  151. 

1.  Grant  of  Ancillary  Letters.  —  West  v. 
Gunther,  3  Dem.  (N.  Y.)  386;  Matter  of  Wis- 
ner,  3  Dem.  (N.  Y.)  11;  Johnson  v.  Borden,  4 
Dem.  (N.  Y.)  36;  Johnson  v.  Johnson,  4  Dem. 
(N.  Y.)  93;  Matter  of  Whittemore,  1  Connoly 
(N.  Y.)  155;  Com.  v.  Rhoads,  37  Pa.  St.  60; 
Orr  v.  Wright,  (Tex.  Civ.  App.  1898)  45  S.  W. 
Rep.  629. 

2.  Security  Required  in  Court  to  Which  Applica- 
tion Made.  —  Orr  v.  Wright,  (Tex.  Civ.  App 
1898)  45  S.  W.  Rep.  629. 

Under  the  Statutes  of  Pennsylvania  (Bright. 
Purd.  Dig.,  p.  580,  §§  54-56)  a  foreign  guardian 
cannot  act  without  a  specific  appointment  by 
the  Orphans'  Court  on  due  security  being  given. 
Colesbury's  Estate,  1  Phila.  (Pa.)  300,  9  Leg. 
Int.  (Pa.)  31;  Verrier  v.  Verrier,  7  Phila.  (Pa.) 
618.  Unless  it  appears  that  he  has  given  a  bond 
in  the  other  state  in  double  the  amount  of  the 
ward's  property  in  Pennsylvania,  and  that 
such  other  state  extends  the  same  privilege  to 
the  citizens  of  Pennsylvania.  Rice's  Estate,  13 
Phila.  (Pa.)  385,  37  Leg.  Int.  (Pa.)  464;  Gold- 
smith's Estate,  13  Phila.  (Pa.)  389,  37  Leg.  Int. 
(Pa.)  465.  But  if  this  is  made  to  appear,  he 
may  remove  the  ward's  property  to  the  state 
of  the  ward's  residence  though  the  domicil  of 
the  ward  be  still  in  Pennsylvania.  Taney's 
Appeal,  97  Pa.  St.  74. 

Under  the  New  York  Statute  (Code  Civ.  Pro., 
§§  2838-2840),  a  guardian  appointed  by  the 
courts  of  another  state  while  the  infant  was 
residing  in  the  state  of  New  York  is  not  en- 
titled to  ancillary  letters.  And  the  court  will 
not  grant  ancillary  letters  where  it  appears 
that  it  will  not  be  to  the  interest  of  the  ward 
to  do  so.    Griffin  v.  Sarsfield,  2  Dem.  (N.  Y.)  4. 

Under  this  statute  the  foreign  guardian, 
upon  receiving  ancillary  letters,  is  entitled 
"  to  demand  and  receive  the  personal  property 
and  the  rents  and  profits  of  the  real  property 
of  the  ward."  Matter  of  Public  Parks,  89 
Hun  (N.  Y.)  529;  Johnson  v.  Borden,  4  Dem. 
(N.  Y.)  36;  Matter  of  Hosford,  2  Redf.  (N.  Y.) 
168.  But  he  acquires  no  title  to  the  ward's 
real  property.  Matter  of  Public  Parks,  80 
Hun  (N.  Y.)  529. 

He  is  not  required  to  give  an  additional  bond 
before  receiving  from  an  executor  a  legacy 
due  to  his  ward.  Hunt's  Estate,  24  Civ.  Pro. 
Rep.  (N.  Y.  Surrogate  Ct.)  239. 

He  may  in  his  own  name  maintain  or  defend 
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any  action  or  special  proceeding  respecting  the 
personal  estate  of  his  ward.  Bunce  v.  Bunce, 
20  Civ.  Pro.  Rep."  (N.  Y.  Supreme  Ct.)  332,  27 
Abb.  N.  Cas.  (N.  Y.)  61. 

The  court  granting  the  ancillary  letters,  if 
such  a  state  of  facts  is  shown  as  satisfies  it  that 
the  ward's  interests  will  be  jeoparded  by  per- 
mitting any  more  of  his  property  to  be  removed 
from  the  state,  may,  without  regard  to  the 
action  of  the  court  from  which  the  principal 
letters  were  issued,  revoke  the  ancillary  letters. 
Johnson  v.  Johnson,  4  Dem.  (N.  Y.)  93. 

Under  the  Texas  Statute  (Rev.  Stat.  (1895),  art. 
2789),  if  the  County  Court  refuses  to  grant 
the  application  of  the  foreign  guardian  for 
ancillary  letters  he  may  appeal  to  the  District 
Court  without  bond.  Orr  v.  Wright,  (Tex. 
Civ.  App.  1898)  45  S.  W.  Rep.  629. 

The  Texas  statute  (art.  2757)  declares  that 
the  benefit  of  its  provisions  "  shall  not  extend 
to  the  residents  of  any  state  *  *  *  in 
which  a  similar  law  does  not  exist  in  favor  of 
the  residents  of  this  state."  It  was  held  that 
the  statutes  of  Mississippi  (Annot.  Code  (1892), 
6§  2205,  2209,  2210),  relating  to  the  recognition 
and  appointment  of  foreign  guardians,  were 
similar  to  the  Texas  statute  within  the  mean- 
ing of  the  statute.  Orr.  v.  Wright,  (Tex.  Civ. 
App.  1898)  45  S.  W.  Rep.  629. 

3.  Authority  to  Sue.  —  Grist  v.  Forehand,  36 
Miss.  69;  Watt  v.  Allgood,  62  Miss.  38. 

The  Connecticut  Act  of  1854  (Gen.  Stat.  (1866), 
316,  317)  did  not  confer  on  a  foreign  guardian 
the  right  to  sue  in  Connecticut  either  at  law  or 
in  equity.  Curtis  v.  Smith,  6  Blatchf.  (U.  S.) 
537- 

Under  the  Georgia  Act  of  1837,  a  nonresident 
guardian  could  sue  in  the  courts  of  that  state 
provided  both  he  and  his  ward  resided  out  of 
the  state  at  the  time  of  the  suit.  Sims  v.  Ren- 
wick,  25  Ga.  58;  Lunday  v.  Thomas,  26  Ga. 
537- 

Under  the  Laws  of   Louisiana   the  foreign 

guardian,  upon  receiving  recognition,  may 
sue  and  be  sued  in  the  courts  of  the  state. 
Fenner  v.  McCan,  49  La.  Ann.  600. 

Under  the  Wisconsin  Statute  (Laws  1875,  c 
265,  S  2),  a  foreign  guardian  was  authorized 
to  sue  in  that  state   provided  no  domestic 
guardian  had  been  appointed  there.  Yincent 
v.  Starks,  45  Wis.  458. 

4.  A  foreign  guardian  who  has  received  rec- 
ognition under  the  laws  of  Louisiana  occupies 
to  some  extent  the  same  position  as  does  a 
tutor  under  the  laws  of  that  state.    James  v. 
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authorize  him  to  receive  legacies  and  distributive  shares  due  his  ward.1 

Authorized  to  Eequire  Accounting.  —  Under  many  of  the  statutes  he  may  require 

the  domestic  guardian  to  account  to  him  and  to  surrender  the  property  of  the 

ward  in  his  possession.2 

Removal  of  Personal  and  Real  Property.  —  Authority  is  frequently  given  to  remove 

from  the  state  the  personal  property  of  the  ward,3  and  some  statutes  authorize 


Meyer,  41  La.  Ann.  1100,  43  La.  Ann.  38.  See 
also  Foley's  Succession,  34  La.  Ann.  129. 

1.  Authority  to  Receive  Legacies  and  Distribu- 
tive Shares.  —  Curtis  v.  Smith,  6  Blatchf.  (U. 
S.)537;  Grimmettz/.  Witherington,  16  Ark.  377, 
63  Am.  Dec.  66;  Bernard  v.  Equitable  Guar- 
antee, etc.,  Co.,  80  Md.  118. 

New  York. —  Where  a  statute  directs  that 
legacies  to  a  minor  may  be  paid  to  the  general 
guardian  of  the  minor  who  gives  security,  etc., 
and  where  such  general  guardian  has  been 
appointed  within  the  state,  the  surrogate  will 
not  order  the  payment  of  a  legacy  to  a  foreign 
guardian,  although  the  will  provides  that 
money  or  property  which  may  under  it  become 
vested  in  the  infant  may  be  delivered  to  any 
foreign  guardian.  Biolley's  Estate,  Tuck.  (N. 
Y.)  422. 

2.  Authority  to  Require  Domestic  Guardian  to 
Account  and  to  Deliver  Ward's  Property  —  United 

States.  —  Curtis  v.  Smith,  6  Blatchf.  (U.  S.) 
537- 

Indiana.  —  Marts  v.  Brown,  56  Ind.  386. 
See  also  Shook  v.  State,  53  lnd.  403. 

Iowa.  —  Matter  of  Benton,  92  Iowa  202,  54 
Am.  St.  Rep.  54°- 

Kentucky.  —  Munday  v.  Baldwin,  79  Ky. 
121;  Martin  v.  McDonald,  14  B.  Mon.  (Ky.)  437. 

Louisiana.  —  Fisk  v.  Fisk,  2  La.  Ann.  71; 
Bailey  v.  Morrison,  4  La.  Ann.  523;  Bowen  v. 
Callaway,  26  La.  Ann.  619;  James  v.  Meyer,  43 
La.  Ann.  38. 

Mississippi.  —  Watt  v.  Allgood,  62  Miss.  38. 

North  Carolina.  —  McNealy  v.  Jamison,  2 
Jones  Eq.  (55  N.  Car.)  186. 

The  General  Statutes  of  Kansas  do  not  confer 
upon  foreign  guardians  a  general  authority  to 
sue  and  be  sued  in  that  state;  but  they  provide 
<Gen.  Stat.  (1897),  c.  108,  §§  29,  30)  that  when 
a  minor  for  whom  a  guardian  has  been  ap- 
pointed in  Kansas  removes  to  another  state, 
and  a  guardian  of  the  minor  is  there  appointed, 
the  guardian  appointed  in  Kansas  may  be  dis- 
charged and  required  to  account.  Morgan  v. 
Potter,  157  U.  S.  195. 

Under  the  Kentucky  Statute  now  embodied  in 
Stat.  1891.,  §  2042,  the  foreign  guardian  of  a 
nonresident  ward  may,  upon  complying  with 
the  conditions  of  the  statute,  obtain  from  the 
proper  court  an  order  compelling  the  domestic 
guardian  to  pay  over  to  him  the  personal  estate 
of  the  minor  and  the  rents  and  profits  of  his 
real  estate.  Munday  v.  Baldwin,  79  Ky.  121; 
Martin  v.  McDonald,  14  B.  Mon.  (Ky.)  437. 

As  this  statute  only  applies  to  a  foreign 
guardian  of  a  nonresident  ward,  where  an  in- 
fant domiciled  and  having  a  guardian  in 
Kentucky  was,  without  the  consent  of  the 
guardian,  taken  to  another  state,  a  guardian 
appointed  in  such  state  was  held  not  to  be  en- 
titled to  sue  under  the  statute,  the  ward  not 
being  a  nonresident  of  Kentucky.  Munday 
v.  Baldwin,  79  Ky.  121. 

But  where  the  Kentucky  guardian  consented 


to  the  ward's  removal  from  the  state  the  ward 
was  held  to  be  a  nonresident,  and  his  foreign 
guardian  entitled  to  sue  under  the  statute. 
Swayzee  v.  Miller,  17  B.  Mon.  (Ky.)  564;  Vick 
v.  Hibbs,  (Ky.  1897)  38  S.  W.  Rep.  711.  See 
also  McKee  v.  Stein,  4  Ky.  L.  Rep.  9c o. 

By  the  Maryland  Code  of  1888,  art.  93,  §  196, 
as  amended  by  Act  1890,  c.  253,  a  guardian  in 
the  state  whose  ward  resides  in  another  state 
and  has  a  foreign  guardian  appointed  there 
may  be  required  to  transfer  to  such  foreign 
guardian  any  legacy,  bequest,  or  distributive 
share  in  any  personal  property  in  his  hands 
belonging  to  the  ward.  Bernard  v.  Equitable 
Guarantee,  etc.,  Co.,  80  Md.  118. 

And  under  the  laws  of  this  state  the  domes- 
tic guardian  having  the  property  is  bound  to 
pay  for  the  maintenance  and  education  of  the 
ward.  And  the  foreign  guardian  having  the 
custody  of  the  ward  can  enforce  the  fulfilment 
of  this  requisition  by  an  application  to  the 
proper  tribunal.  Kraft  v.  Wickey,  4  Gill  &  J. 
(Md.)  332,  23  Am.  Dec.  569. 

But  where,  on  the  application  of  a  guardian 
appointed  and  resident  in  the  state,  the  real 
estate  of  a  nonresident  infant  has  been  sold  by 
a  decree  of  a  court  of  equitv  under  the  pro- 
visions of  Pub.  Gen.  Laws  (i860),  36,  37, 
the  funds  arising  from  such  sale  will  not  be 
transferred  to  the  guardian  appointed  in  the 
state  where  the  infant  resides.  Clay  v.  Brit- 
tingham,  34  Md.  675. 

3.  Authority  to  Remove  Ward's  Personal  Prop- 
erty.—  Fisk  v.  Fisk,  2  La.  Ann.  71;  In  re  Wil- 
son, 95  Mo.  184;  Mitchell  v.  People's  Sav. 
Bank,  20  R.  I.  (pt.  iii.)  100;  Clendenning  v. 
Conrad,  91  Va.  410;  Snavely  v.  Harkrader,  29 
Gratt.  (Va.)  112. 

Under  the  Alabama  Code  (Code  1896,  2378, 
2380),  an  infant  resident  in  Alabama  and  hav- 
ing a  resident  guardian  there,  who  has  removed 
to  another  state  without  such  guardian's  con- 
sent, does  not  thereby  become  a  nonresident  of 
Alabama,  in  the  contemplation  of  the  code,  so 
as  to  entitle  a  guardian  appointed  in  the  other 
state- to  remove  his  property  from  Alabama. 
Cook  v.  Wimberly,  24  Ala.  486.  See  also  John- 
son v.  Copeland,  35  Ala.  521. 

But  if  the  mother  of  an  infant  resident  in 
Alabama,  after  its  father's  death,  carries  it 
with  her  to  another  state  before  a  guardian  is 
appointed  for  it  in  Alabama,  and  after  bhe  and 
such  infant  have  acquired  a  domicil  in  such 
state  she  is  there  appointed  its  guardian,  both 
she  and  the  infant  are  nonresidents  of  Ala- 
bama within  the  intent  and  meaning  of  the 
code,  so  as  to  entitle  her  to  institute  proceed- 
ings there  for  the  removal  of  the  infant's  prop- 
erty.   Carlisle  v.  Tuttle,  30  Ala.  613. 

The  Arkansas  Statute  of  Jan.  12,  1853  (Pamph. 
Acts  1852-53,  pp.  203,  204),  applied  only  to  the 
foreign  guardian  of  an  infant  domiciled  in 
another  state.  Grimmett  v.  Witherington,  16 
Ark.  377,  63  Am.  Dec.  66. 
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the  sale  and  removal  of  the  proceeds  of  his  real  property  1 

Required  to  Give  Security.  —  In  order  to  obtain  authority  to  act  under  these 
statutes,  the  guardian  is  usually  required  to  file  a  petition  in  the  proper  court 
accompanied  by  properly  authenticated  proof  that  he  has  been  duly  appointed 
guardian  and  has  given  security  sufficient  to  protect  his  ward's  interests  *  and 

JSSSdS1?    13  requ    to  file  a  bond  in  the  court  in  which  he  fiies  his 

Court's  Discretion.  -  Under  many  of  the  statutes  the  court  may  exercise  a 
Property.3"  ******  °'  Prf""fag  the  aPPlication  for  the  removal  of  the 


Under  the  Kentucky  Statute  (Gen.  Stat.,  c.  48, 
art.  2,  §  16;  Stat.  1894,  §  2041),  authority  to 
the  foreign  guardian  by  the  proper  court  to 
collect,  receive,  and  remove  the  personal 
estate  of  his  ward  will  not  authorize  him  to  act 
as  guardian  for  other  purposes.  Williams  v. 
Duncan,  92  Ky.  125. 

1.  Authority  to  Sell  Real  Property  and  Receive 
Proceeds.  —  Townsend  v.  Kendall,  4  Minn.  412 
77  Am.  Dec.  534;  Menage  v.  Jones,  40  Minn' 
254;  Myers  v.  McGavock,  39  Neb.  843,  42  Am. 
St.  Rep.  627;  Hickman  v.  Dudley,  2  Lea 
(Tenn.)  375;  McClelland  v.  McClelland,  7 
Bant.  (Tenn.)  210;  Farrington  v.  Wilson'  20 
Wis.  383. 

Under  the  Laws  of  Louisiana  a  foreign  guardian 
cannot  obtain  authority  to  sell  the  real  estate 
of  his  ward  situated  in  that  state  without  the 
advice  of  a  family  meeting.  Bailey  v.  Mor- 
rison, 4  La.  Ann.  523. 

2.  Conditions  Prerequisite  to  Guardian's 
Authority  to  Act  —  United  Stales.  —  Morgan  v 
Potter,  157  U.  S.  195;  Curtis  v.  Smith,  6 
Blatchf.  (U.  S.)  537. 

Alabama.  —  Carlisle  v.  Tuttle,  30  Ala.  613; 
Lary  v.  Craig,  30  Ala.  631. 

Arkansas.  —  Grimmett  v.  Witherington  16 
Ark.  377.  63  Am.  Dec.  66. 

Indiana.  —  Shook  v.  State,  53  Ind  403- 
Wade  v.  Fite,  5  Blackf.  (Ind.)  212. 

Iowa.  —  Matter  of  Benton,  92  Iowa  202  ca 
Am.  St.  Rep,  546. 

Kentucky.  —  Munday  v.  Baldwin,  79  Ky. 
121;  Martin  v.  McDonald,  14  B.  Mon  (Ky  ) 
437- 

Louisiana.  —  Fisk  v.  Fisk,  2  La.  Ann.  71; 
Bailey  v.  Morrison,  4  La.  Ann.  523;  Bowen  v. 
Callaway,  26  La.  Ann.  619;  Fenner  v.  McCan, 
49  La.  Ann.  600. 

Maryland.  —  Bernard  v.  Equitable  Guaran- 
tee, etc.,  Co.,  80  Md.  118. 

Nebraska.  —  Myers  v.  McGavock,  39  Neb 
843,  42  Am.  St.  Rep.  627. 

Rhode   Island.  —  Mitchell    v.  People's  Sav. 
Bank,  20  R.  I.  (pt.  iii.)  100. 

Virginia.  —  Clendenning  v.  Conrad,  91  Va 
410;  Snavely  v.  Harkrader,  29  Gratt.  (Va.)  112! 
Wisconsin  —  Vincent  v.  Starks,  45  Wis.  458* 
3.  Wade  v.  Fite,  5  Blackf.  (Ind.)  212;  Shook 
v.  State,  53  Ind.  403;  Myers  v.  McGavock  39 
Neb.  843,  42  Am.  St.  Rep.  627. 

Under  the  Mississippi  Act  of  1854,  c.  2,  §  14, 
before  a  foreign  guardian  could  sue  in  the 
courts  of  that  state  he  was  required  to  file  in 
the  proper  court  a  certified  copy  of  his  letters 
and  of  his  official  bond,  and  to  give  bond  to 
account  in  the  state  of  his  appointment  for  all 
money  he  might  receive  in  Mississippi.  Grist 
v.  Forehand,  36  Miss.  69.  See  also  Hines  v. 
Stale,  10  Smed.  6c  M.  (Miss.)  529. 
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In  Illinois  a  foreign  guardian  must  obtain 
an  order  of  the  court  in  order  to  sue  a  guard- 
ian appointed  in  that  state,  but  he  may  take 
steps  to  compel  him  to  account  without  such 
order,  this  not  being  strictly  an  action.  Mc- 
Cleary  v.  Menke,  109  111.  294. 

In  Kentucky,  under  Gen.  Stat.,  c.  48,  art  2 
§  16  (Stat.  1894,  §  2021),  and  Civ.  Code,  g  35' 
subsec.  4,  a  foreign  guardian  cannot  act  until 
he  has  been  authorized  to  do  so  by  the  County 
Court  having  jurisdiction  to  appoint  a  guard- 
ian. Watts  v.  Wilson,  93  Ky.  495;  Parrish  v. 
Hatchett,  15  Ky.  L.  Rep.  847;  Bates  v.  Culver 
17  B.  Mon.  (Ky.)  158;  Bell  v.  Clark,  2  Mete! 
(Ky-)  573-  But  see  Williams  v.  Duncan  92 
Ky.  125;  Shelby  v.  Harrison,  84  Ky.  144. 

4.  Court  May  Exercise  a  Sound  Discretion.— 
Curtis  v.  Smith,  6  Blatchf.  (U.  S.)  537;  Matter 
of  Benton,  92  Iowa  202,  54  Am.  St.  Rep.  546- 
Watt  v.  Allgood,  62  Miss.  38;  In  re  Wilson  o>; 
Mo.  184. 

The  Alabama  Code  (Code  1896,  §§  2378,  2380) 
provides  that  the  court,  if  it  is  satisfied  that  it 
will  be  for  the  interest  of  the  ward,  and  "  if 
good  cause  be  not  shown  to  the  contrary," 
must  make  an  order  for  the  removal  of  the 
ward's  property.  It  was  held  that  "  good 
cause  "why  an  order  of  removal  should  not 
be  made,  within  the  meaning  of  the  code, 
must,  as  a  general  rule,  be  such  as  pertains  \s> 
the  security  of  the  ward's  property  or  the  pro- 
tection of  the  resident  holder  of  such  property. 
The  fact  that  the  ward's  mother  wishes  to  re- 
move to  Alabama,  with  the  additional  fact 
that  none  of  the  relatives  of  his  deceased 
father  resides  in  the  foreign  state,  does  not 
furnish  a  sufficient  reason  for  withholding  the 
order  of  removal.    Lary  v.  Craig,  30  Ala.  631. 

Under  the  Kansas  Statute  the  domestic  guard- 
ian will  not  be  discharged  and  required  to  ac- 
count to  the  foreign  guardian  unless  the  court 
is  satisfied  that  his  discharge  will  be  to  the  in- 
terest of  the  ward.  Morgan  v.  Potter,  157  U. 
S.  195. 

Statute  Held  Not  to  Confer  Chancery  Power  on 

the  Court.  —  Gen.  Laws  Rhode  Island,  c.  196, 
§  41,  provides  that  where  a  guardian  and  his 
ward  are  both  nonresidents  of  the  state,  and 
the  guardian  produces  satisfactory  proof  to  the 
Probate  Court  of  the  proper  county  that  he  has 
complied  with  the  provisions  of  the  state,  and 
it  is  found  that  a  removal  of  the  ward's  prop- 
erty from  the  state  will  not  conflict  with  the 
terms  of  limitation  attending  the  right  by 
which  the  ward  owns  the  same,  then  the 
guardian  may  demand  or  sue  for  and  remove 
such  property  to  the  place  of  residence  of  him- 
self and  ward.  It  was  held  that  this  statute 
does  not  confer  any  chancery  power  on  the 
Probate  Court  within  the  meaning  of  the  state 
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III.  Duties  and  Liabilities  of  Foreign  Guardians  —  1.  Guardian's  Duty  to 
Protect  His  Ward's  Interests  in  a  Foreign  State.  —  The  fact  that  a  guardian 
cannot,  as  such,  exercise  any  power  over  the  property  of  his  ward  situated  in 
a  state'other  than  that  of  his  appointment  does  not  relieve  him  of  liability  for 
a  failure  to  take  the  appropriate  steps  to  protect  the  ward's  property  interests 
in  a  foreign  state;  he  must  avail  himself  of  such  laws  of  the  foreign  state  as 
will  enable  him  to  protect  the  rights  of  the  ward,  and  he  may  become  liable 
[ox  a  failure  so  to  do.1 

2.  Guardian's  Liability  to  Account  in  a  Foreign  State.  —  Where  a  guardian 
appointed  in  one  state  moves  to  another  state  and  takes  funds  belonging  to 
the  ward  with  him,  he  may  be  required  to  account  in  the  courts  of  the 
latter  state.3 


constitution,  art.  10,  §  2,  prohibiting  the  fur- 
ther grant  of  chancery  power  to  any  court 
other  than  the  Supreme  Court.  Mitchell  v. 
People's  Sav.  Bank,  20  R.  I.  (pt.  iii.)  100. 

When  the  Property  May  Be  Removed.  —  Where 
in  pursuance  of  a  statute  the  proper  court  of  a 
state  authorizes  a  foreign  guardian  to  remove 
his  ward's  property  out  of  the  state,  such 
guardian,  unless  expressly  authorized  to  do 
so,  is  not  entitled  to  remove  the  property  until 
after  the  court  authorizing  the  removal  ad- 
journs for  the  term.  If  during  the  term  the 
court  revokes  or  modifies  the  decree  for  the 
removal  of  the  property,  as  it  has  a  right  to 
do,  in  order  to  protect  the  rights  of  creditors 
therein,  the  guardian  is  bound  by  such  action, 
and  if  he  wrongfully  removes  the  property  be- 
fore the  end  of  the  term,  and  afterwards  is 
found  within  the  jurisdiction  of  the  court,  he 
may  be  compelled  to  obey  its  later  decree. 
Clendenning  v.  Conrad,  91  Va.  410. 

Ward  Not  Deprived  of  His  Property  Without 
Due  Process  of  Law.  —  A  statute  which  provides 
that  the  duly  appointed  foreign  guardian  of  a 
nonresident  infant,  upon  making  application 
to  the  proper  court  and  otherwise  complying 
with  the  provisions  of  the  statute,  may  be  au- 
thorized to  sue  for  and  remove  the  property  of 
his  ward,  does  not  operate  to  deprive  the  ward 


of  his  property  without  due  process  of  law  in 
violation  of  a  constitutional  provision  prohibit- 
ing such  a  deprivation.  Mitchell  v.  People's 
Sav.  Bank,  20  R.  I.  (pt.  iii.)  100. 

1.  Guardian  Must  Protect  Ward's  Interests  in  a 
Foreign  State.  —  Potter  v.  Hiscox,  30  Conn. 
508.  In  this  case  a  guardian  appointed  in 
Connecticut  held,  as  part  of  the  property  of 
his  ward,  a  note  given  by  a  resident  of  New 
York.  It  was  held  that  he  was  liable  for  his 
neglect  to  use  reasonable  care  to  secure  and 
collect  the  note,  in  consequence  of  which  neg- 
lect it  became  worthless. 

Guardian  Must  Account  for  Property  Received 
in  a  Foreign  State.  —  And  where  a  guardian 
receives  property  of  his  ward  in  a  foreign  state 
he  must  account  for  it  or  show  that  he  has 
done  so  in  the  foreign  state.  Secchi's  Estate, 
Myr.  Prob.  (Cal.)  225. 

2.  Liability  of  Foreign  Guardian  to  Account.  — 
Moore  v.  Hood,  9  Rich.  Eq.  (S.  Car.)  322; 
Stallings  v.  Barrett,  26  S.  Car.  474.  _ 

Where  a  guardian  duly  appointed  in  one  state 
obtains  letters  of  guardianship  in  another 
state,  and  reports  to  the  court  in  the  latter 
state  a  balance  due  from  him  to  his  ward  in 
the  first  state,  he  will  be  held  liable  therefor 
in  the  state  of  his  latter  appointment.  Jeffer- 
son v.  Glover,  46  Miss.  510. 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  title  JUDGMENTS,  in  the  Encyclopedia  of 

Pleading  and  Practice,  vol.  11,  p  796 
For  other  matters  of  SUBSTANTIVE  Law  and  'EVIDENCE  related  to  this  subject  see 

the  following  titles  in  this  work:  — FINAL   /UDGMENTS   ante\  \x- 

I.  Introductory -Definition,  Manner  of  Treatment,  and  Scope  of 
article  Definition.  A  foreign  judgment  is  a  judgment  rendered  in  a  state 
or  country  other  than  that  in  which  it  is  relied  upon  as  establishing  a  right  < 
m  Sister  State  Judgments."  —  The  above  definition  is  purposely  made  to  include 
judgments  rendered  by  the  various  states  of  the  American  Union,  when  relied 
upon  in  other  states;  for  in  this  respect  the  states  are  considered  foreign  to 
each  other.3  b 

Judgments  in  Rem  and  in  Personam.  -  It  has  been  the  usual  practice  of  text 
writers  to  divide  this  subject  arbitrarily  into  "  judgments  in  rem  "  and  "  judg- 
ments tn  personam  regardless  of  the  fact  that  in  many  respects  the  principles 
applicable  to  both  kinds  of  judgments  are  identical.  There  will  be  no  such 
broad  distinction  m  this  article,  but  the  differences  between  the  two  kinds  of 
judgments  will  be  noted  from  time  to  time  as  it  becomes  necessary 

Manner  of  Treatment  —  It  has  been  said,  with  some  justice,  by  a  text  writer 
that  the  practice  of  indiscriminately  grouping  judgments  rendered  in  a  sister 
state  and  those  rendered  in  a  foreign  country  under  one  general  designation 

1.  Definition  of  Foreign  Judgment.  -"A  judg-  Q.  B.  12,  where  the  court  so  held  in  refer- 

ment  rendered  by  the  courts  of  a  state  or  coun-  ence  to  a  judgment  of  the  Superior  Co  of 

try  politically  and  judicially  distinct  from  that  Montreal        K  superior  Court  of 

where  the  judgment  or  its  effect  is  brought        Under  the  English  Law  judgments   of  the 

of  r'fSn  ™e  tpr°nOUnfCed  b?  a  tribunaf  courts  of  the  various  compST  pa  ts  of  h 

Black's  7  °r  °f  a  S'Ster  StatC-  Brkish  EmPire  are  looked  upon  in  other  por- 

"A  i  ,H™  n^  5'f     ■     .  -u      .  .,    »  tions  of   the   empire  as  foreign  judgments 

L  D\c,  (fZl^ll °rel?ntnbunaI-      Ro«v.  merely.    M'Millan  v.  Ritchie,  7  New  Bruns. 

"All    wZm^f  t     ■        •  242-    See  also  Houlditch  v.  Donegall.  2  CI.  & 

All    judgments    are    foreign   judgments  F.  470,  8  Bligh  N  S  -?or 

does  noYeex^neHntnb;hCOrtS:VhOSe  ■^risdicJtion        »■  A  Judgment  Recovered  in  Another  State  is 

does  not  extend  to  the  territories  governed  by  termed  a  foreign  judgment  Coskerv  v  Wood 
our  laws."    McFarlane  p.  Derbishire,  8  U.  C.      52  S.  Car.  516  *mcnc-    ^osKer>  v>ooa, 
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tends  to  obscure  the  distinctions  between  them  and  to  introduce  misleading 
ideas;1  but,  on  the  other  hand,  the  method  of  treating  the  two  classes  as 
entirely  distinct  is  cumbersome,  as  many  of  the  principles  are  identical,  and 
many  of  the  distinctions  which  were  formerly  made  are  no  longer  recognized. 
In  this  article  both  classes  will  be  treated  together,  and  will  be  referred  to 
generally  as  "  foreign  judgments,"  while  distinctions  will  be  indicated,  where 
necessary,  by  the  use  of  the  terms  "  judgments  of  foreign  countries  "  and 
"  sister  state  judgments  "  or  "  judgments  of  sister  states." 

Scope  of  Article.  —  This  article,  in  accordance  with  the  encyclopaedic  system, 
will  be  confined  to  such  matters  as  strictly  appertain  to  the  subject;  while  all 
such  kindred  matters  as  the  validity  of  foreign  judgments,  the  jurisdiction  of 
the  foreign  courts,  the  effect  of  fraud  in  procuring  the  judgment,  etc.,  will  be 
touched  upon  only  so  far  as  is  necessary  to  give  an  understanding  of  this  sub- 
ject, a  full  treatment  being  given  under  the  appropriate  titles  in  this  work. 

II.  Effect  and  Conclusiveness — 1.  General  Rule  —  a.  Rule  Stated. — 
At  the  present  time  it  is  well  settled  as  a  general  rule  that  a  judgment  ren- 
dered in  one  state  or  country  by  a  court  of  competent  authority  and  which 
has  the  necessary  jurisdiction  is  absolutely  conclusive  as  to  the  merits  of  the 
controversy  which  it  settles,  and  to  that  extent  is  binding  upon  the  courts  of 
all  other  states  and  countries,  and  will  be  recognized  by  them  as  conclusive 
evidence  of  the  facts  adjudicated.3 


1.  Black  on  Judgments,  §  813. 

2.  Foreign  Judgments  Conclusive  on  the  Merits 

—  England.  —  Doglioni  v.  Crispin,  L.  R.  1  H. 
L.  301,  35  L.  J.  P.  129,  15  L.  T.  N.  S.  44; 
Messina  v.  Petrococchino,  L.  R.  4  P.  C.  144, 
41  L.  J.  P.  C.  27,  20  W.  R.  451.  26  L.  T.  N.  S. 
561;  Simpson  v.  Fogo,  9  Jur.  N.  S.  403,  I  H. 
&  M.  195,  32  L.J.  Ch.  249,  8  L.  T.  N.  S.  61,  11 
W.  R.  418,  1  N.  R.  422;  Lumly  v.  Quarry,  7 
Mod.  9;  Ferguson  1.  Mahon,  ir  Ad.  &  El.  179, 
39  E.  C.  L.  38;  Lindo  v.  Rodney,  2  Doug.  613, 
note  1;  Ladbroke  v.  Crickett,  2  T.  R.  649; 
Australasia  Bank  v.  Nias,  15  Jur.  967,  16  Q. 
B.  717,  71  E.  C.  L.  717,  20  L.  J.  Q.  B.  284; 
Martin  v.  Nicolls,  3  Sim.  458;  Bird  v.  Apple 
ton,  8  T.  R.  562;  Price  v.  Bell,  1  East  663;  The 
Helena,  4  C.  Rob.  3;  Castrique  v.  Behrens,  7 
Jur.  N.  S.  1028,  30  L.  T.  Q-  B.  163,  4  L.  T.  N. 
S.  52;  Cambden  v.  Home,  4  T.  R.  382;  Hamil- 
ton v.  Dutch  East  India  Co.,  8  Bro.  P.  C. 
(Toml.  ed.)  264;  Scott  v.  Shearman,  2  W.  Bl. 
977;  Harvey  v.  Farnie,  L.  R.  8  App.  43,  48  L. 
T.  N.  S.  273,  52  L.  J.  P.  33,  3i  W.  R.  433,  47 
J.  P.  308;  Godard  v.  Gray,  L.  R.  6  Q.  B.  139; 
Hughes  v.  Cornelius,  2  Show.  232;  Saloucci  v. 
Woodmas,  Park.  Ins.  362;  Stringer  v.  English, 
etc.,  Marine  Ins.  Co.,  L.  R.  4  Q.  B.  676;  Har- 
mer  v.  Bell,  7  Moo.  P.  C.  267;  Australasia 
Bank  v.  Harding,  14  Jur.  1094,  9  C.  B.  661,  67 
E.  C.  L.  66r,  19  L.  J.  C.  P.  345;  De  Cosse 
Brissac  v.  Rathbone,  6  H.  &  N.  301;  Castrique 
v.  Imrie,  L.  R.  4  H.  L.  414;  Baring  v.  Clagett, 
3  B.  &  P.  201;  Beake  v.  Tirrell,  Comb.  120,  3 
Mod.  194,  1  Show.  6,  Holt  47;  Bernardi  v. 
Motteux,  2  Doug.  576;  The  Bennet,  1  Dodson 
175;  Le  Caux  v.  Eden,  2  Doug.  594;  Geyer  v. 
Aguilar,  7  T.  R  681;  Garrels  v.  Kensington,  8 
T.  R.  230;  Barzillay  v.  Lewis,  Park  Ins.  359; 
Mitchell  v.  Rodney,  cited  in  Le  Caux  v.  Eden, 
2  Doug.  620;  Pollard  v.  Bell,  8  T.  R.  434.  See 
also  Tarleton  v.  Tarleton,  4  M.  &  S.  20;  New- 
land  v.  Horseman,  1  Vern.  21;  Ricardo  v. 
Garcias,  12  CI.  &  F.  368;  Cammell  v.  Sewell, 
5  H.  &  N.  728. 

Canada.  —  Warrener  v.  Kingsmill,  8  U.  C. 
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Q.  B.  407;  Vaughan  v.  Campbell,  5  L.  C.  Rep. 
431.  See  also  Law  v.  Hansen,  25  Can.  Sup. 
Ct.  Rep.  69. 

United  States.  —  Mills  v.  Duryee,  7  Cranch 
(U.  S.)  481;  Croudson  v.  Leonard,  4  Cranch 
(U.  S.)  434;  Sarchet  v.  The  Sloop  General 
Isaac  Davis,  Crabbe  (U.  S.)  185;  Ennis  v. 
Smith,  14  How.  (U.  S.)  400;  Christmas  v.  Rus- 
sell, 5  Wall.  (U.  S.)  290;  Magoun  v.  New  Eng- 
land Marine  Ins.  Co.,  1  Story  (U.  S.)  157; 
Williams  v.  Armroyd,  7  Cranch  (U.  S.)  423, 
affirming  Armroyd  v.  Williams,  2  Wash.  (U. 
S.)  508;  Whitaker  z.  Bramson,  2  Paine  (U.  S.) 
209;  The  Propeller  East,  9  Ben.  (U.  S.)  76; 
M'Elmoyle  w.  Cohen,  13  Pet.  (U.  S.)  312; 
Green  v.  Sarmiento,  Pet.  (C.  C.)  74;  Peters  v. 
Warren  Ins.  Co.,  3  Sumn.  (U.  S.)  389;  Hamp- 
ton v.  M'Connel,  3  Wheat.  (U.  S.)  234;  Brad- 
street  v.  Neptune  Ins.  Co.,  3  Sumn.  (U.  S.) 
600;  Logansport  Gas  Light,  etc.,  Co.  v. 
Knowles,  2  Dill.  (U.  S.)  421;  Westerwelt  v. 
Lewis,  2  McLean  (U.  S.)  511;  Ritchie  v.  Mc- 
Mullen,  159  U.  S.  235,  affirming  McMuIlen  v. 
Richie,  41  Fed.  Rep.  502.  See  also  Lilienthal 
v.  Drucklieb,  80  Fed.  Rep.  562;  Atkinson  v. 
Purdy,  Crabbe  (U.  S.)  551. 

Alabama.  —  Gunn  v.  Howell,  27  Ala.  663,  62 
Am.  Dec.  785;  Green  v.  Foley,  2  Stew.  &  P. 
(Ala.)  441;  Crawford  v.  Simonton,  7  Port. 
(Ala.)  no.  See  also  Gunn  v.  Howell,  35  Ala. 
144,  73  Am.  Dec.  484. 

Arkansas.  —  Glass  v.  Blackwell,  48  Ark.  50; 
Morehead  z:  Grisham,  13  Ark.  431;  Nunn  v. 
Sturges,  22  Ark.  389. 

California.  —  Weir  v.  Vail,  65  Cal.  466. 
Connecticut.  —  Stewart  v.  Warner,  1  Day 
(Conn.)  142,  2  Am.  Dec  61;  Bank  of  North 
America  v.  Wheeler,  28  Conn.  433,  73  Am. 
Dec.  683;  Brown  v.  Union  Ins.  Co.,  4  Day 
(Conn.)  179,  4  Am.  Dec.  204;  Fisher  v.  Field- 
ing, 67  Conn.  92. 

Delaware.  —  Pritchett  v.  Clark,  3  Harr.  (Del.) 
517,  5  Harr.  (Del.)  63. 

Florida.  —  Sammis  v.  Wightman,  31  Fla. 
10;  Braswell  v.  Downs,  n  Fla.  62. 
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Reason  for  the  Rule  —  The  principle  upon  which  foreign  judgments  are  recog- 
nized and  enforced  is  that  when  a  court  of  competent  jurisdiction  adjudges  a 
sum  of  money  to  be  paid  by  one  person  to  another  an  obligation  to  pay  it  is 


Georgia.  —  Davis  v.  Smith,  5  Ga.  274,  48 
Am.  Dec.  279;  Powell  v.  Davis,  60  Ga.'  70; 
Molyneux  v.  Seymour,  30  Ga.  440,  76  Am.' 
Dec.  662;  Hammond  v.  Hammond,  90  Ga. 
527;  McCauley  v.  Hargroves,  48  Ga.  50,  15 
Am.  Rep.  660.  See  also  Tompkins  v.  Cooper, 
97  Ga.  631. 

7//i'«oij.  -  Kimmel  v.  Schwartz,  1  111.  278; 
Mcjilton  v.  Love,  13  111.  486,  54  Am.  Dec.  449; 
Rust  v.  Frothingham,  1  111.  331;  Welch  v. 
Sykes,  8  111.  197,  44  Am.  Dec.  689;  Zepp  v. 
Hager,  70  111.  223;  Belton  Fisher,  44  111.  32; 
Smith  Smith,  17  111.  482;  Bimeler  v.  Daw- 
son, 5  111.  536,  39  Am.  Dec.  430;  Horton  v. 
Critchfleld,  18  111.  133,  65  Am.  Dec.  701. 

Indiana.  —  Holt  v.  Allowav,  2  Blackf.  (Ind.) 
108;  Elliott  v.  Ray,  3  Blackf.  (Ind.)  384;  An- 
derson v.  Fry,  6  Ind.  76.  See  also  Cincinnati, 
etc.,  R.  Co.  v.  Wynne,  14  Ind.  385. 

Iowa.  —  Taylor  v.  Runyon,  3  Iowa  474; 
Taylor  v.  Runyan,  9  Iowa  522;  Hindman  v. 
Mackall,  3  Greene  (Iowa)  170;  Indiana  v.  Hel- 
mer,  21  Iowa  370;  Clemmer  v.  Cooper,  24  Iowa 
185,  95  Am.  Dec.  720.  See  also  Greasons  v. 
Davis,  9  Iowa  219;  Coughran  v.  Oilman,  81 
Iowa  442. 

Kansas.  —  French  v.  Pease,  10  Kan.  51. 

Kentucky.  —  Fletcher  v.  Ferrel,  9  Dana(Ky.) 
372,  35  Am.  Dec.  143;  Rogers  v.  Rogers,  15  B. 
Mon.  (Ky.)  364;  Rogers  v.  Coleman,  Hard. 
(Ky.)  422,  3  Am.  Dec.  733;  Thorns  v.  South- 
ard, 2  Dana  (Ky.)  476,  26  Am.  Dec.  467;  Wil- 
liams v.  Preston,  3  J.  J.  Marsh.  (Ky.)  600,  20 
Am.  Dec.  179;  Rankin  v.  Barnes,  5  Bush 
(Ky.)  20;  Delano  z:  Jopling,  1  Litt.  (Ky.)  417. 

Louisiana.  —  West  Feliciana  Co.  v.  Thorn- 
ton, 12  La.  Ann.  736,  68  Am.  Dec.  778;  Davis 
v.  Dugas,  11  La.  Ann.  118;  Turley  v.  Dreyfus. 
35  La.  Ann.  510;  Cucullu  0.  Louisiana  Ins. 
Co.,  5  Martin  N.  S.  (La.)  464,  16  Am.  Dec.  199. 

Maine.  —  Sweet  v.  Brackley,  53  Me.  346; 
Jordan  v.  Robinson,  15  Me.  167;  Cleaves  v. 
Lord,  43  Me.  290.  See  also  Rankin  v.  God- 
dard,  55  Me.  389. 

Maryland.  —  Duvall  v.  Fearson.  18  Md.  502; 
U.  S.  Bank  v.  Merchants  Bank,  7  Gill  (Md.) 
415;  Taylor  v.  Phelps,  1  Har.  &  G.  (Md.)492; 
Hughes  v.  Davis.  8  Md.  271;  Zimmerman  v. 
Helser,  32  Md.  274;  Wernwag  v.  Pawling,  5 
Gill.  &  ].  (Md.)  500,  25  Am.  Dec.  317. 

Massachusetts.  —  Bissell  v.  Briggs,  9  Mass. 
462,  6  Am.  Dec.  88;  Baxter  v.  New  England 
Marine  Ins.  Co.,  6  Mass.  277,  4  Am.  Dec.  125; 
Barringer  v.  King,  5  Gray  (Mass.)  9;  Stevens' 
z:  Gaylord,  11  Mass.  256;  Com.  v.  Green,  17 
Mass.  515;  Jacobs  v.  Hull,  12  Mass.  25;  Hull 
v.  Blake.  13  Mass.  153;  Brigham  v.  Hender- 
son, 1  Cush.  (Mass.)  430,  48  Am.  Dec.  610; 
Brainard  v.  Fowler,  119  Mass.  265. 

Michigan.  —  Wilcox  v.  Kassick,  2  Mich.  165. 

Minnesota.  —  Cone  v.  Hooper,  18  Minn.  531. 

Mississippi.  —  Miller  v.  Ewing,  8  Smed.  & 
M.  (Miss.)  421;  Dorsey  v.  Maury,  10  Smed.  & 
M.  (Miss.)  298. 

Missouri.  —  Williams  v.  Williams,  53  Mo. 
App.  617;  Hays  v.  Merkle,  70  Mo.  App.  509; 
Wilson  v.  Jackson,  10  Mo.  331;  Destrehan  v. 
Scudder,  11  Mn.  484;  Barney  v.  White,  46  Mo. 
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137;   Harbin  v.  Chiles,  20  Mo.  314;  Randolph 
v.  Keiler,  21  Mo.  557;   Blackburn  v.  Jackson 
26  Mo.  308;   Napton  v.  Leaton,  71  Mo.  358* 
Eager  v.  Stover,  59  Mo.  87;  Sevier  v.  Roddie' 

51  Mo.  581;  Hays  v.  Merkle,  70  Mo.  App.  509' 
Nebraska.  —  Snyder  v.  Critchfield,  44  Neb 

66;  Eaton  v.  Hasty,  6  Neb.  419,  29  Am.  Rep 
365;  Creighton  v.  Murphy,  8  Neb.  349;  Keeler 
v.  Elston,  22  Neb.  310.  See  also  Lonergan  v. 
Lonergan,  55  Neb.  641. 

Nevada.  —  Phelps  v.  Duffy,  n  Nev.  80. 

New  Hampshire.  —  Taylor  v.  Barron  30  N 
H.  78,  64  Am.  Dec.  281. 

New  Jersey.  —  Chew  v.  Brumagim,  21  N.  J. 
Eq.  520;  Brumagim  v.  Chew,  19  N.  J.  Eq.  130- 
Gulick  v.  Loder,  13  N.  J.  L.  68;  Robert  v. 
Hodges,  16  N.  J.  Eq.  299;  Elsasser  v.  Haines 

52  N.  J.  L.  10;  Curtis  v.  Gibbs,  2  N.  J.  L.  377' 
New  York.  —  Smith  v.  Central  Trust  Co 

154  N.  Y.  333,  affirming  12  N.  Y.  App.  Div. 
278;  Rocco  v.  Hackett,  2  Bosw.  (N.  Y.)  579- 
Harrison  v.  Lourie,  49  How.  Pr.  (N.  Y.  Super.' 
Ct.)  124;  Dobson  v.  Pearce,  12  N.  Y.  156,  62 
Am.  Dec.  152,  affirming  1  Duer  (N.  Y.)  142- 
Embree  v.  Hanna,  5  Johns.  (N.  Y.)  101  •  Lazier 
v.  Westcott,  26  N.  Y.  146,  82  Am.  Dec.  404- 
Grant  v.  M'Lachlin,  4  Johns.  (N.  Y.)  34;  An- 
drews v.  Montgomery,  19  Johns.  (N.  Y.)  162, 
10  Am.  Dec.  213;  Wheeler  v.  Raymond,  8 
Cow.  (N.  Y.)  311;  Hoyt  v.  Gelston,  13  Johns. 
(N.  Y.)  141,  affirmed  by  13  Johns.  (N.  Y.)  561 
affirmed  by  3  Wheat.  (U.  S.)  246;  Konitzky  v 
Meyer,  40  N.  Y.  571;  Prescott  v.  Hull  17 
Johns.  (N.  Y.)  284;  Stedman  v.  Patchin.  34 
Barb.  (N.  Y.)  218;  Ocean  Ins.  Co.  v.  Francis, 
2'Wend.  (N.  Y.)  64,  19  Am.  Dec.  549;  Black  v 
Black,  4  Bradf.  (N.  Y.)  174;  English  1.  Mcln- 
tyre,  29  N.  Y.  App.  Div.  439;  Brinkley  v. 
Brinkley,  50  N.  Y.  184,  10  Am.  Rep.  460- 
Monroe  v.  Douglas,  4  Sandf.  Ch.  (N.  Y.)  126! 
See  also  Williams  v.  Lindblom,  90  Hun  (N 
Y.)  370. 

North  Carolina.  —  Morris  v.  Burgess,  116  N 
Car.  40;  Walton  v.  Sugg,  Phil  L.  (61  N.  Car.) 
98,  93  Am.  Dec.  580;  McLure  v.  Benceni,  2 
Ired.  Eq.  (37  N.  Car.)  513,  40  Am.  Dec.  437. 

Ohio.  —  Spencer  v.  Brockway,  1  Ohio  2,9, 
13  Am.  Dec.  615;  Pelton  v.  Platner,  13  Ohio 
209,  42  Am.  Dec.  197:  Burnley  v.  Stevenson. 
24  Ohio  St.  474,  15  Am.  Rep.  621;  Goodrich  v. 
Jenkins,  6  Ohio  43. 

Oregon.  —  Swift  v.  Stark,  2  Oregon  97,  88 
Am.  Dec.  463. 

Pennsylvania.  —  Rapelje  v.  Emery,  2  Dall. 
(Pa.)  231;  Cheriot  v.  Foussat,  3  Binn.  (Pa.) 
220;  Guthrie  v.  Lowry,  84  Pa.  St.  533;  Weth- 
erill  v.  Stillman,  65  Pa.  St.  105;  Baxley  v. 
Linah,  16  Pa.  St.  241,  55  Am.  Dec.  404;  Evans 
v.  Tatem,  9  S.  &  R.  (Pa.)  252,  11  Am.  Dec. 
717;  Marsh  v.  Pier,  4  Rawle  (Pa.)  273,  26  Am. 
Dec.  131;  Rogers  v.  Burns,  27  Pa.  St.  525; 
Messier  v.  Amery,  I  Yeates  (Pa.)  533.  1  Am.' 
Dec.  316;  Benton  v.  Burgot.  10  S.  &  R.  (Pa.) 
240;  Buchannan  v.  Biggs,  2  Yeates  (Pa.)  232. 
See  also  Rapelje  v.  Emory,  2  Dall.  (Pa.)  51. 
Rhode  Island.  —  Rathbo'ne     Terry,  1  R.  I.  73. 

South  Carolina.  —  Napier  v.  Gidiere.  Spears 
Eq.  (S.  Car.)  215,  40  Am.  Dec.  613;  Jenkins  v. 
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created  thereby,  which  the  courts  of  other  countries  should  enforce,  and  that 
a  person  who  has  had  one  fair  opportunity  to  try  his  cause  before  a  compe- 
tent tribunal,  and  has  availed  himself  of  it,  should  acquiesce  in  the  result 

judgment  in  Rem.  —  Where  the  foreign  judgment  was  in  rem,  and  the  title  to 
property  has  passed  in  consequence  of  such  judgment,  the  title  of  the  new 
owner  cannot  be  questioned.3  .  . 

Colonial  Judgments. -The  rule  as  to  the  conclusiveness  of  foreign  judgments 
applies  with  special  force  in  England  to  the  judgments  of  the  various  courts 
of  the  English  colonies,  because  they  are  subject  to  a  special  appeal  to  the 
Privy  Council.4 

When  Judgment  of  Foreign  Country  Will  Not  Be  Held  Conclusive  —  Want  of  Reciprocity.  — 
The  doctrine  as  to  the  conclusive  effect  of  judgments  of  foreign  countries  is 
subject  to  this  modification:  that  the  comity  of  nations  upon  which  it  is 
founded  does  not  require  one  nation  to  give  conclusive  effect  to  the  judg- 
ments of  the  courts  of  another,  which  other  does  not  recognize  the  judgments 
of  countries  foreign  to  it  as  conclusive.5 

b  Early  Fluctuations  of  the  Doctrine  in  Regard  to  Judgments 
in  Personam  of  Foreign  Countries.  -  The  rule  above  stated  has  never 
been  seriously  questioned  in  regard  to  judgments  in  rem*  but  many  ot  the 


Putnam,  I  Bay  (S.  Car.)  8.  I  Am  Dec.  594; 
Walton  v.  Bethune,  2  Brev.  (S.  Car.)  453.4 

Am.  Dec.  597-  „       ,  „    .  c 

Tennessee.  —  Topp  v.  Branch  Bank,  2  Swan 
(Tenn  )  184-  Peak  v.  Ligon,  10  Yerg.  (Tenn.) 
469-  Stegall  v.  Wyche,  5  Yerg.  (Tenn.)  83; 
Hunt  w.  Lyle.  8  Yerg.  (Tenn.)  142. 

Texas  —  Norwood  v.  Cobb,  20  Tex.  588; 
Hall  v.  Mackay,  78  Tex.  248;  Cook  v.  Thorn- 
hill  13  Tex.  293,  65  Am.  Dec.  63;  Wellborn  v. 
Carr,  1  Tex.  463;   Cherry  v.  Speight,  2S  Tex. 

Vermont.  —  Bellows  v.  Ingham,  2  Vt.  575; 
Hoxie  v.  Wright,  2  Vt.  269;  Blodget  v.  Jordan, 

6  Vt.  580.  . 

Virginia.  —  See  De  Ende  v.  Wilkinson,  2 

Patt.  &  H.  (Va.)  663. 

West  Virginia.  —  Wells-Stone  Mercantile 
Co.  v.  Truax,  44  W.  Va.  531;  Stewart  v.  Stew- 
art 27  W.  Va.  167;  Crumlish  v.  Central  Imp. 
Co.',  38  W.  Va.  390,  45  Am.  St.  Rep.  872. 

Wisconsin.  —  Parker  v.  Stoughton  Mill  Co., 
91  Wis.  174,  51  Am.  St.  Rep.  881;  Kellam  v. 
Toms,  38  Wis.  592.  _  . 

See  also  cases  cited  in  next  section  and  in 
section  II.  1.  d,  (5)  Modern  Doctrine  —  Judg- 
ment of  Sister  State  Conclusive  on  the  Merits. 

1  Principle  of  Enforcement  of  Foreign  Judg- 
ments. —  Williams  v.  Jones,  13  M.  &  W.  628; 
Schibsby  v.  Westenholz,  L.  R.  6  Q  B.  155,  40 
L  I  O.  B.  73,  24  L.  T.  N.  S.  93,  19  W.  R.  587; 
Russell  v.  Smyth,  9  M.  &  W.  819;  Meyer  v. 
Ralli,  1  C.  P.  Div.  358,  45  L.  J.  C.  P.  741,  35 
L.  T.  N.  S.  838,  24  W.  R.  963;  Godard  v. 
Gray,  L.  R.  6  Q.  B.  139. 

2.  Hilton  v.  Guyott,  42  Fed.  Rep.  249. 

3.  Title  Obtained  by  Virtue  of  Judgment  in 
Rem  Cannot  Be  Questioned.  —  Hughes  v.  Cor- 
nelius, 2  Show.  232;  Van  Every  v.  Grant,  21  U. 
C  Q  B.  542;  Hilton  v.  Guyot,  159  U.  S.  113. 
See  also  Stringer  v.  English,  etc.,  Marine  Ins. 
Co  L  R.  4  Q.  B.  676;  Mullet  v.  Shedden,  13 
East  304-  The  Helena,  4  C.  Rob.  3;  Burn  v. 
Bletcher  23  U.  C.  Q.  B.  28;  Williams  v.  Arm- 
royd  7  Cianch  (U.  S.)  424,  affirming  Armroyd  v. 
Williams,  2  Wash.  (U.  S.)  508;  Johnson  v. 
Weld,  8  La.  Ann.  126. 


Rights  of  Plaintiffs  in  Foreign  Judgment  in 
■R,em.  —  Where  a  ship  belonging  to  a  company 
which  is  in  liquidation  is  arrested  in  a  foreign 
country  in  a  proceeding  in  rem  against  her, 
and  sold  by  order  of  the  court  of  such  country, 
and  a  portion  of  the  proceeds  of  the  sale  paid 
to  the  plaintiffs  in  such  action,  they  cannot  be 
held  liable  as  trustees  for  the  general  body  of 
the  company's  creditors  as  for  the  money  so 
received  by  them.  "Minna  Craig"  Steam- 
ship Co.  v.  Chartered  Mercantile  Bank,  (1897) 
1  Q.  B.  460,  66  L.  J.  Q.  B.  339,  76  L.  T.  N.  S. 
310,  45  W.  R.  338,  affirming  (1897)  I  Q.  B.  55. 
distinguishing  In  re  Oriental  Inland  Steam 
Co.,  L.  R.  9  Ch.  557,  43  L.  J.  Ch.  699,  on  the 
ground  that  in  that  case  the  proceedings  were 
in  personam  and  not  in  rem. 

Foreign  Attachment.  —  Ajudgment  ina  pro- 
ceeding by  foreign  attachment  in  a  court  of  a 
foreign  country  is  conclusive  as  to  all  matters 
of  right  and  title  decided  in  such  proceeding. 
Barrow  v.  West,  23  Pick.  (Mass.)  270.  See 
generally  infra,  this  title,  II.  14.  Proceedings 
in  Foreign  Attachment. 

4.  Rule  Applies  with  Special  Force  to  Colonial 
Judgments.  —  Simpson  v.  Fogo,  9  Jur.  N.  S. 
403,  1  H.  &  M.  195,  32  L.  J.  Ch.  249,  8  L.  T. 
N.  S.  61,11  W.  R.  418,  1  N.  R.  422. 

5.  Want  of  Reciprocity  as  Affecting  Conclusive- 
ness of  Judgments  of  Foreign  Countries.  —  Hilton 
v  Guyot,  159  U.S.  1x3;  reversing  42  Fed.  Rep. 
249.  See  also  Ritchie  v.  McMullen,  159  U.  S. 
235,  affirming  McMullen  v.  Richie,  41  Fed. 
Rep.  502;  Burnham  v.  Webster,  1  Woodb.  & 
M.  (U.  S.)  172 ;  Fisher  v.  Fielding,  67  Conn.  92. 

6.  Judgments  in  Rem  of  Foreign  Countries  Con- 
clusive. —  Cummings  v.  Banks,  2  Barb.  (N.  Y.) 
602;  Wellborn  v.  Carr,  1  Tex.  463.  See  also 
Cot'tington's  Case,  cited  in  Kennedy  v.  Cassil- 
las,  2  Swanst.  326,  in  which  it  was  considered 
that  a  decision  of  a  foreign  court  that  a  certain 
woman  was  the  petitioner's  lawful  wife,  was 
conclusive;  and  Bayley  v.  Edwards,  3  Swanst. 
703,  in  which  case  the  Master  of  the  Rolls 
said:  "A  foreign  sentence  though  not  strictly 
pleadable,  yet  has  been  lately  held  by  Lord 
Kenyon  to  be  conclusive  evidence,  and  only 
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earlier  cases,  both  English  and  American,  considered  that  a  foreign  judgment 
in  personam  was  only  prima  facie  evidence  of  the  merits  of  the  controversy 
and  as  such  was  liable  to  be  rebutted.' 

Modem  Rule.  —  The  later  English  cases  have,  however,  obliterated  the  dis- 
tinction in  this  respect  between  judgments  in  rem  and  in  personam  and  it  is 
now  a  settled  rule  that  the  latter,  as  well  as  the  former,  are  conclusive  on  the 
merits,  and  not  subject  to  re-examination,*  and  the  American  cases  tend  in 
the  same  direction. J 


to  be  falsified  by  showing  error  apparent." 
And  see  cases  cited  in  the  preceding  section. 

1.  Cases  Holding  Judgments  in  Personam  Prima 
Facie  Evidence  Only  —  England.  —  Sinclair  v. 
Fraser,  20  How.  St.  Tr.  468;  Herbert  v.  Cook, 
Willes  37,  note  a  ;  Don  v.  Lippmann,  5  CI.  & 
F.  1;  Galbraiih  v.  Neville,  I  Doug.  6,  note; 
Arnott  v.  Redfern,  3  Bing.  353,  13  E.  C.  L.  3' 
2  C.  &  P.  88,  12  E.  C.  L.  39,  11  Moo.  209 : 
Walker  v.  Witter,  1  Doug.  1;  Hall  v.  Odber,' 
11  East  118;  Houldiich  v.  Donegall,  2  CI.  & 
F.  470,  8  Bligh  N.  S.  301;  Robertson  v. 
Struth,  5  Q.  B.  941,  48  E.  C.  L.  941,  Dav.  & 
M.  773,  8  Jur.  404.  But  compare  Burrows  v. 
Jemino,  2  Stra.  733. 

United  States.  —  Burnham    v.    Webster  1 
Woodb.  &  M.  (U.  S.)  172. 

Connecticut. — Aldrich  v.  Kinney,  4  Conn. 
380,  10  Am.  Dec.  151. 

Delaware.  —  Pritchett    v.    Clark.    3  Harr 
(Del.)  517. 

Illinois.  —  Bimeler  v.  Dawson,  5  111.  536,  39 
Am.  Dec.  430. 

Indiana.  —  Holt  v.  Alloway,  2  Blackf.  (Ind  ) 
108. 

Kentucky.  —  Garland  v.  Tucker,  1  Bibb 
(Ky.)  361.  See  also  Kerr  v.  Condy,  9  Bush 
(Ky.)  372. 

Massachusetts.  —  Bartlet  v.  Knight,  I  Mass. 
401,  2  Am.  Dec.  36;  Buttrick  v.  Allen,  8  Mass. 
273,  5  Am.  Dec.  105;  Bissell  v.  Briggs,  9 
Mass.  462,  6  Am.  Dec.  88;  Wood  v.  Gamble, 
II  Cush.  (Mass.)  8,  59  Am.  Dec.  135. 

Missouri.  —  Barney  v.  White,  46  Mo.  137. 

New  Hampshire.  — Thurber  v.  Blackbourne, 

1  N.  H.  242;  Robinson  v.  Prescott,  4  N.  H.  454. 
See  also  Taylor  v.  Barron,  30  N.  H.  78,  64 
Am.  Dec.  281. 

New  York.  — -  Hitchcock  v.  Aicken,  1  Cai. 
(N.  Y.)  460;  Pawling  v.  Willson,  13  Johns.  (N. 
Y.)  192;  Smith  v.  Lewis,  3  Johns.  (N.  Y.)  157, 
3  Am.  Dec.  469.    See  also  Smith  v.  Williams, 

2  Cai.  Cas.  (N.  Y.)  no. 

Ohio.  —  Pelton  v.  Platner,  13  Ohio  209,  42 
Am.  Dec.  197. 

Pennsylvania.  —  Benton  v.  Burgot.  10  S  & 
R.  (Pa.)  240. 

South  Carolina.  —  Clark  v.  Parsons,  Rice  L. 
(S.  Car.)  16. 

Texas.  —  Phillips  v.  Lyons,  I  Tex.  392. 

Vermont.  —  Hoxie  v.  Wright,  2  Vt.  269; 
Boston  India  Rubber  Factory  v.  Hoit,  14  Vt.' 
92;  Eastern  Townships  Bank  v.  Beebe,  53  Vt. 
177,  38  Am.  Rep.  665. 

In  Maine  the  doctrine  that  judgments  of 
foreign  countries  are  prima  facie  evidence 
only  is  still  adhered  to.  Tourigny  i/.  Houle, 
88  Me.  406.  See  also  Rankin  v.  Goddard,  54 
Me.  28,  89  Am.  Dec.  718;  Middlesex  Bank  v. 
Butman,  29  Me.  19. 

When  Foreign  Judgments  Were  Conclusive.  — 
In  Smith  v.  Lewis,  3  Johns.  (N.  Y.)  157,  3  Am. 
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Dec.  469,  Kent,  C.  J.,  said:  "The  foreign 
judgment  is  then  held  to  be  only  prima  facie 
evidence  of  the  demand,  but  when  it  comes  in 
collaterally  or  the  defendant  relies  upon  it 
under  the  exceptio  rei  judicata,  it  is  then  re- 
ceived as  conclusive;  this  distinction  is  taken 
and  stated  by  some  of  the  most  approved  ju- 
rists on  the  law  of  nations." 

Principles  Founded  on  Doctrine  that  Foreign 
Judgments  Were  Merely  Prima  Facie  Evidence.  — 
The  doctrine  that  judgments  of  foreign  coun- 
tries were  prima  facie  evidence  only  was  the 
foundation  of  many  other  principles  in  refer- 
ence to  foreign  judgments,  which  have  be- 
come obsolete  with  the  doctrine  upon  which 
they  were  founded.  It  is  considered  sufficient 
in  ihis  article  to  simply  state  the  fundamental 
doctrine  which  has  become  obsolete,  and  with 
regard  to  the  other  principles  connected  with 
the  subject  of  foreign  judgments  to  merely 
state  the  law  as  it  now  exists. 

2.  English  Cases  Establishing  the  Eule  that 
Personal  Judgments  Are  Conclusive  on  the  Merits. 
—  Schibsby  v.  Westenholz,  L.  R.  6  Q.  B.  155; 
De  Cosse  Brissac  v.  Rathbone,  6  H.  &  N.  301; 
Messina  v.  Petrococchino,  L.  R.  4  P.  C.  144' 
41  L.  J.  P.  C.  27,  20  W.  R.  451,  26  L.  T.  N.  S.' 
561;  Australasia  Bank  v.  Nias,  16  Q.  B.  717, 
71  E.  C.  L.  717,  15  Jur.  967,  20  L.  J.  Q.  B. 
284;  Australasia  Bank  v.  Harding,  9  C.  B. 
661,  67  E.  C.  L.  661,  14  Jur.  1094,  19  L.  J.  C. 
P.  345;  Martin  v.  Nicolls,  3  Sim.  458;  Voinet 
v.  Barren,  55  L.  J.  Q.  B.  39;  Ferguson  v. 
Mahon,  11  Ad.  &  El.  179,  39  E.  C.  L.  38;  Scott 
v.  Pilkington,  2  B.  &  S.  n,  no  E.  C.  L.  it; 
Henderson  v.  Henderson,  3  Hare  100;  Arnott 
v.  Redfern,  3  Bing.  353,  13  E.  C.  L.  3;  Tarle- 
ton  v.  Tarleton,  4  M.  &  S.  20;  Ricardo  v.  Gar- 
cias,  12  CI.  &  F.  368;  Godard  v.  Gray,  L.  R.  6 
Q.  B.  139. 

3.  American  Cases  to  the  Same  Effect.  —  Hilton 

v.  Guyott,  42  Fed.  Rep.  249;  Glass  v.  Black- 
well,  48  Ark.  50;  Baker  v.  Palmer,  83  111.  568; 
Cincinnati,  etc.,  R.  Co.  v.  Wynne,  14  Ind.  385; 
Lazier  v.  Westcott,  26  N.  Y.  146,  82  Am.  Dec. 
404;  Harrison  v.  Lourie,  49  How.  Pr.  (N.  Y. 
Super.  Ct.)  124;  Konitzky  v.  Meyer,  49  N.  Y. 
571. 

Rule  Sustained  on  the  Ground  of  International 

Comity. —  In  Baker  v.  Palmer,  83  111.  568, 
Walker,  J.,  delivering  the  opinion  of  the  court, 
said:  "  It  seems  to  us  that  every  reason 
is  in  favor  of  holding  the  parties  bound 
by  the  finding  of  a  court,  wherever  situated, 
provided  it  had  competent  jurisdiction,  and 
proceeded  to  hear,  determine,  and  adjudicate. 
If  il  be  said  that  it  is  only  by  comity  that 
we  permit  such  judgments  to  be  used  as  evi- 
dence in  our  courts,  still  we  should  give  to 
them  the  same  force  and  effect  they  have 
where  they  are  rendered.  We,  by  comitv,  per- 
mit a  recovery  on  a  contract  entered  into  in  a 
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c  Early  Distinction  Based  upon  Purpose  for  Which  Judgment 
Was  Asserted.  —  Some  of  the  early  cases,  both  English  and  American, 
announced  a  doctrine  that  a  distinction  should  be  made  in  the  effect  given  to 
a  judgment  of  a  foreign  tribunal,  based  upon  the  purpose  for  which  it  was 
asserted ;  that  when  it  was  made  the  basis  of  an  action  it  should  be  treated  as 
prima  facie  evidence  only  of  the  matters  it  purported  to  adjudicate,  but  when 
it  was  relied  upon  as  a  defense  it  should  be  held  conclusive  on  the  merits  of 
the  case.1  But  the  modern  cases  holding  that  all  foreign  judgments  are 
conclusive  would  seem  to  have  done  away  with  any  such  distinction.2 

d.  Development  of  the  Rule  as  to  Sister  State  Judgments  — 
(i)  Original  Status.  —  In  the  absence  of  some  constitutional  or  statutory  pro- 
vision changing  its  status,  a  judgment  of  a  sister  state  would  stand  on  the 
same  ground  as  a  judgment  of  a  foreign  country.3 


foreign  country,  and  give  it  effect  according  to 
the  laws  of  the  country  where  it  was  exe- 
cuted;  and  if  we  give   the  laws  of  foreign 
countries  force  and  effect  to  secure  individuals 
their  rights  growing  out  of  contracts,  why  not 
give  them  their  rights  growing  out  of  judg- 
ments recovered  abroad,  according  to  the  laws 
of  that  country?    We  will  not  hesitate,  by 
comity,  to  enforce  the  law  of  contracts  of  a 
foreign  country,  and  render  a  judgment  ac- 
cording to  that  law;  and  if  so,  why  not  enforce 
a  judgment,  and  give  it  full  force  and  effect, 
which  has  been  rendered  under  and  into  which 
that  law  has  entered  and  controlled  its  rendi- 
tion?   We  perceive  no  reason  for  making  a 
distinction  as  to  the  comity  in  the  one  case  or 
the  other.    If  it  be  said  that  the  court  will  re- 
examine the  foreign  judgment  to  see  whether 
it  has  done  justice  to  the  parties  (and  it  can  be 
for  no  other  reason),  why  not  inquire  whether 
the  foreign  law  under  which  a  contract  is 
made,  and  which  enters  into  and  controls  it,  is 
just,  and  enforce  it  or  not,  according  to  the 
sense  of  justice  of  the  court  trying  the  suit  on 
the  contract?    Such  a  position  has  never,  so 
far  as  we  are  aware,  been  assumed.  Why, 
under  the  law  of  comity,  only  hold  such  a 
judgment  prima  facie  evidence  of  the  debt? 
If  the  judgment  by  comity  is  to  be  recognized, 
why  not  give  it  full  force  and  effect  according 
to  the  law  of  the  place  of  ils  rendition?  To 
give  it  only  a. prima  facie  effect  does  not  seem 
to  be  acting  under  the  law  of  comity,  but 
rather  sitting  in  review  of  the  judgment  of  the 
foreign  court,  acting  as  an  appellate  court,  or, 
at  the  very  least,  granting  a  new  trial  when 
the  evidence  heard  when  the  judgment  was 
rendered  may  be  difficult  if  not  impossible  to 
procure,  thus  depriving  the  party  in  whose 
favor  the  decision  was  rendered  of  the  benefits 
of  his  judgment.  It  would  in  some  cases  lead  to 
anomalous  results,  as  when  a  plaintiff  recovers 
a  judgment  against  a  party  in  one  country,  finds 
and  sues  him  on  the  judgment  in  another,  and 
is  defeated  on  the  trial,  and  the  defendant  re- 
covers a  bar  to  the  action.    Here  is  a  defend- 
ant who  has  a  complete  bar  on  the  merits,  and 
is  liable  under  the  judgment  of  another  court 
to  pay  the  debt  which  has  been  thus  barred. 
We  are,  therefore,  of  opinion  that  the  law 
should  not  permit  a  matter,  which  has  once 
been  solemnly  decided  by  a  court  of  compe- 
tent jurisdiction  of  the  subject  matter  and  of 
the  parties,  to  be  again  brought  into  litigation 
between  the  same  parties  or  their  privies,  al- 


though the  sentence  or  decree  may  have  been 
rendered  by  a  court  in  a  foreign  jurisdiction." 

1.  Early   Distinction  between  Judgment  As- 
serted as  Cause  of  Action  and  as  Defense.  —  Phil- 
ips v.  Hunter,  2  H.  Bl.  402;  Williams  v.  Pres- 
ton, 3  J.  J.  Marsh.  (Ky.)  600,  20  Am.  Dec.  179; 
Taylor  v.  Phelps,  1  Har.  &  G.  (Md.)  402;  Bar- 
ney v.  Patterson,  6  Har.  &  J.  (Md.)  182;  Mon- 
roe v.  Douglas,  4  Sandf.  Ch.  (N.  Y.)  126, 
affirmed  by  5  N.  Y.  447.    See  also  Reimers  v. 
Druce,  23  Beav.  145;  Griswold  v.  Pitcairn,  2 
Conn.  85;  Cole  v.  Flitcraft,  47  Md.  312;  Smith 
v.  Lewis,  3  Johns.  (N.  Y.)  157,  3  Am.  Dec.  469 
In  the  case  of  Philips  v.  Hunter,  2  H.  Bl. 
402,  Lord  Chief  Justice  Eyre  said:  "  It  is  in  one 
way  only  that  the  sentence  or  judgment  of  the 
court  of  a  foreign  state  is  examinable  in  our 
courts,  and  that  is  when  the  party  who  claims 
the  benefit  of  it  applies  to  our  courts  to  en- 
force it.    When  it  is  thus  voluntarily  submit- 
ted to  our  jurisdiction,  we  treat  it,  not  as 
obligatory  to  the  extent  to  which  it  would  be 
obligatory  perhaps  in  the  country  in  which  it 
was  pronounced,  nor  as  obligatory  to  the  ex- 
tent to  which  by  our  law  sentences  and  judg- 
ments are  obligatory,  not  as  conclusive,  but  as 
matter  in  pais,  as  consideration  prima  facie 
sufficient  to  raise  a  promise;  we  examine  it, 
as  we  do  all  other  considerations  of  promises, 
and  for  that  purpose  we  receive  evidence  of 
what  the  law  of  the  foreign  state   is,  and 
whether  the  judgment  is  warranted  by  that 
law.    In  all  other  cases  we  give  entire  faith 
and  credit  to  the  sentences  of  foreign  courts, 
and  consider  them  as  conclusive  upon  us." 

2.  Distinction  No  longer  Exists.  —  See  cases 
cited  in  preceding  sections. 

3.  Original  Status  of  Sister  State  Judgments  — 
United  States.  —  Hilton  v.  Guyot,  159  U.  S. 
113;  Warren  Mfg.  Co.  v.  Etna  Ins.  Co.,  2 
Paine  (U.  S.)  501;  Thompson  v.  Whitman,  18 
Wall.  (U.  S.)  457.  See  also  White  v.  Whit- 
man, 1  Curt.  (U.  S.)  494- 

Delaware.  —  Pritchett  v.  Clark,  3  Harr. 
(Del.)  517. 

Maryland.  —  See  Seevers  v.  Clement,  28  Md. 
426. 

Massachusetts.  —  Bissell  v.  Briggs,  9  Mass. 
462,  6  Am.  Dec.  88. 

Michigan.  —  Bonesteel  v.  Todd,  9  Mich.  371, 
80  Am.  Dec.  90. 

Mississippi.  —  Dorsey  v.  Maury,  10  Smed. 
&  M.  (Miss.)  298. 

New  Hampshire.  —  Thurber  v.  Blackbourne, 
1  N.  H.  242;  Taylor  v.  Barron,  30  N.  H.  78, 
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(2)  Full  Faith  and  Credit  Clause  in  Articles  of  Confederation.  -  But  at  the 
time  of  the  Revolution  the  law  of  foreign  judgments  was  far  from  settled  and 

it  was  seen  by  the  w.se  men  of  that  day  that  the  powers  necessary  to  be 
given  to  he  confederacy,  and  the  rights  to  be  given  to  the  citizens  of  each 
state  in  all  the  states,  would  produce  such  intimate  relations  between  the 
states  and  persons  that  the  former  would  no  longer  be  foreign  to  each  other 
m  the  sense  that  they  had  been  as  dependent  provinces,  and  thaffor  the 
prosecution  of  rights  in  courts  it  was  proper  to  put  an  end  to  the  uncertain^ 
upon  the  subject  of  the  effect  of  judgments  obtained  in  the  different  stated 
Accordingly  ,„  the  Articles  of  Confederation  there  was  this  clause:  '  Full 
fa.  h  and  credit  shall  be  given  in  each  of  these  states  to  the  records  acts  and 
judicial  proceedings  of  the  courts  and  magistrates  of  every  other  state  -  ? 

(3)  Full  Faith  and  Credit  Clause  in  Federal  Constitution,  and  Legislation 
Pursuant  Thereto.  -The  rule  thus  established  was  perpetuated  by  f he  pro! 
vision  of  the  present  Constitution  that  "  full  faith  and  credit  shall  be  givenm 
each  state  to  the  public  acts,  records,  and  judicial  proceedings  of  evefy  other 

Mrh  L^  A^T  may^  gGneral  laws  Prescribe  the  manner  inY which 

such  acts,  records  and  proceedings  shall  be  proved,  and  the  effect  thereof '» 

n  pursuance  of  which  Congress  has  directed  how  records  of  judicial  proceed- 
ings of  the  several  states  and  territories,  and  of  any  country  subject  to  the 
jurisdiction  of  the  United  States,  shall  be  authenticated,  and  declared  that 
the  said  records  and  judical  proceedings,  so  authenticated,  shall  have  such 


See  also  Robinson  v.  Pres- 
Lathrop,  44 
Bank  v. 


64  Am.  Dec.  281. 
colt,  4  N.  H.  450. 

Pennsylvania. — See  Smith 
Pa.  St.  326,  84  Am.  Dec.  448. 

Vermont.  —  Eastern  Townships 
Beebe,  53  Vt.  177,  38  Am.  Rep.  665. 

In  Eastern  Townships  Bank^.  Beebe,  53  Vt 
177.  33  Am.  Rep.  665,  Barrett,  J.,  delivering 
the  opinion  of  the  court,  said:  "  In  many 
cases  in  which  the  subject  of  judgments  as  be- 
tween the  different  states  of  the  Union  has 
been  discussed  and  determined,  the  theory 
and  logic  have  rested  upon  the  provision  of 
the  United  States  Constitution,  as  to  the  faith 
and  credit  to  be  given  to  judgments  of  one 
state  in  the  other  states;  and  in  all  the  cases 
it  is  assumed  that  but  for  such  provision  such 
judgments  would  not  have  that  faith  and 
credit,  and  would  be  foreign  judgments.  A 
specimen  case  of  this  kind  is  McGilvray  v 
Avery,  30  Vt.  538,  in  which  the  very  able 
opinion  drawn  up  by  Judge  Bennett  presents 
the  established  doctrine,  and  marks  the  true 
distinctions. " 

1.  Full  Faith  and  Credit  Clause  in  Articles  of 
Confederation,  and  Reasons  for  Its  Adoption.  — 
Wayne,  J.,  in  M'Elmoyle  v.  Cohen,  13  Pet. 
(U.  S.)  312.  See  also  Bissell  v.  Briggs  o 
Mass.  462,  6  Am.  Dec.  88. 

Under  the  provision  of  the  Articles  of  Con- 
federation quoted  in  the  text,  the  courts  of  one 
state  were  bound  by  the  sentence  of  a  court 
of  another  state  until  reversed  by  some  compe- 
tent authority.  Jenkins  v.  Putnam,  1  Bay  (S. 
Car.)  8,  1  Am.  Dec.  594. 

English  Provincial  Act  as  to  Judgments  Ren- 
dered by  Courts  of  Neighboring  Colonies.  —  As 
some  inconveniences  resulted  before  the  con- 
federation of  the  United  States  from  the  fact 
that  judgments  rendered  in  neighboring  colo- 
nics were  considered  by  the  others  as  foreign 
judgments,  by  reason  of  debtors,  after  judg- 
ments against  them,  removing  with  their 
effects  into  the  then  province  of  Massachusetts 
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Bay,  before  satisfying  those  judgments  "  it 
was  provided  by  the  provincial  act  of  14  Geo. 
III.,  c.  2,  that  on  judgments  rendered  in  the 
courts  of  the  neighboring  colonies,  actions  of 
debt  might  be  sued  here,  and  that  on  a  plea 
of  nut  tie/  record,  the  records  of  those  judg- 
ments, attested  by  the  clerk  of  the  court  ren- 
dering the  same,  should  be  good  and  sufficient 
evidence  of  the  records.  By  this  statute  judg- 
ments rendered  in  the  courts  of  the  neighbor- 
ing colonies  could  not  be  here  impeached  pro- 
vided the  courts  rendering  those  judgments  had 
competent  jurisdiction."  Parsons  C  J  in 
Bissell  v.  Briggs,  9  Mass.  462,  6  Am.  Dec'  S8 
2.  'Full  Faith  and  Credit"  Clause  in  Federal 
Constitution. —  United  States  Constitution  art 
4-  S  1 ;  Great  Western  Tel.  Co.  v  Purdy  162 
U  S.  329;  Warren  Mfg.  Co.  v.  Etna  Ins.  Co 
2  Paine  (U.  S.)  501;  Bissell  v.  Briggs,  9  Mass 
462,  6  Am.  Dec.  88;  Foote  v.  Newell,  29  Mo' 
400;  Dimick  v.  Brooks,  21  Vt.  569. 

What  Courts  Are  Bound  by  Fulf  Faith  and  Credit 
Clause.  —  The  provision  of  article  4,  section  1  of 
the  Constitution  of  the  United  States,  quoted 
in  the  text,  is  as  binding  upon  a  court  of 
chancery  as  upon  the  lower  courts.  Bicknell 
V.  Field.  8  Paige  (N.  Y.)  440. 

legislation  Held  Violation  of  Full  Faith  and 
Credit  Clause.  —  The  Mississippi  statute  of  Feb- 
ruary, 1857,  providing  that  "  no  action  shall 
be  maintained  on  any  judgment  or  decree 
rendered  by  any  court  w  ithout  this  state  against 
any  person  who  at  the  time  of  the  commence- 
ment of  the  action  in  which  such  judgment  or 
decree  was  or  shall  be  rendered,  was  or  shall 
be  a  resident  of  this  state,  in  any  case  where 
the  cause  of  such  action  would  have  been  barred 
by  any  act  of  limitation  of  this  state,  if  such  suit 
had  been  brought  therein,"  was  a  violation 
of  article  4,  section  1  of  the  Federal  Constitu- 
tion, because  its  operation  would  be  to  refuse 
credit  to  judgments  of  sister  states  which  were 
valid  in  the  states  where  rendered.  Christ- 
mas v.  Russell,  5  Wall.  (U.  S.)  290. 
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PM  ..a  c,»t.— ....      «HU«W  JUDGMENTS. 

t3ku{  Farlv  Conflict  of  Opinion  as  to  Effect  of  Full  Faith  and  Credit  Clause, 

E«S;^Se=^:t  are 

that  Congress  _ dia  mte na  q[  ano(h     but  thelr ,    al  effect. 

of  this  law  was  to  put  them  in  all  respects  on  . 

5  another  stat  f  thus  authenticated  should  be  conclusive  evidence  that  such  a 

A  effect of  such fudgment  to  be  ascertained  by  the  rules  of  the  common 
al  wh  chit  that  \imge  were  understood  as  establishing th« .  egal 1  effect  o .* 
foreign  judgment  to  be  that  it  was  prima  facie  evidence  of  a  debt,  but,  like  an 

pleading  in  reality  went  deeply  into  the  subject  and  settled  the  rule  that 
Snder  the  Federal  Constitution  and  statutes,  a  judgment  rendered  by  a  court  of 
one  Jtate  has  the  same  effect  in  every  other  state  as  m  the  state  where  ft  was 
rendered,  and  is  conclusive  on  the  merits  of  the  controversy  .*    And  this  is 

1.  Act  of  Congress  Pursuant  to  Full  Faith  and         Tennessee Wingjter   .  Evans  Cooke 
S^^aVtle^.  fe'nn    ffi  See       Roberts,  2  Overt, 

Dec.  88 ;  Foote  *.  Newell.  29  Mo.  400;  DItmck  of  Ar facles  of  Confe dwataon.^  q  P  ^ 

v.  Brooks,  21  Vt.  569.  *    .  "i  ;n  a  note  to  the  case,  in  which 

2.  Diversity  of  Opinion  as  to  Proper  Construction  is  ^^^^J^^  t0  the  adoption 
of  Constitution   and    Legislative  Provision^ -  certain  p «^mgB  re  lau  ^ 

Shaw    C.  J.,  in    Gleason  v.   Dodd,  4  Met.  ol  the   provisi o »  D  n    (p   n  264 

(Mais  )  333     The  entire  text  of  this  section  1S  See  Phelps   v.    Holkei,    1    uau.  ; 
.taken  almost  verbatim  from  the  opinion  de-  f  E    -t   Would  Not  Re-examine 

livered  in  that  case  by  that  great  jurist.  When  _ tou rt  01  * q    y  Winchester  w. 

3.  View  that  Sister  State  Judgments  Were  Placed  ^^^rfL^ltk  the  court  considered 
on  Same  Footing  as  Domestic  Judgments.  -  Green  Evans  Cooke  ( 1  enn 4    ,  &  d;  wag 

Sarmiento,  Pet.  (C.  C.)  74;  Rogers  .  Cole-  that  if  a  tu.l  ana.  i  & 

man,  Hard.  (Ky.)  422,  3  Am  Dec.  733;  Noble  held  in  a .cour _oMaw  1  re.examine 

v.  Gold,  1  Mass  4io.  note ;  Armstrong  v.  Car-  of  equi  y  m  Tmnessu  w  ^  ( 

son,  2  Dall.  (Pa.)  302.  ^  held  that  a  decree  of  a  court  of 

4  View  that  Sister  State  Judgments  Were  Made  464,1    ™*™a  ™*le  „ight  be  examined  by 

only  Prima  Facie  Evidence  -  Massachusetts  -  equity  °f  f  st£ 6  and  relief 

,73;  Pawling  >.  Willson,  13  Johns.  (N.  Y.)  Where  ™  P  '  iuris(iiction,  and  when  no 
£1:    See  alto  Hubbell      Coudrey,  5  Johns.     brforea  content  g^.ct^  ^  ^ 

'Vi^.-See  Bens       Death,  Add.  Xtf3fftt&^^}~ 

Brev.  (S.  Car.)  no;   Flourenoy  «.  Durke,  2     -Mil  s      Uuryee,  7 

Brev.  (S.  Car.)  256.  ^  "ded  in  18x3-  ^ 
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now  universally  recognized  as  the  correct  doctrine  1 

e  Judgment  of  Sister  State  Merely  a  Debt  of  RFrnRn      u  • 
well  established  that  the  provisions  of  the 


1.  United  States.  —  Hilton  v.  Guyot,  150  U 
S.  113;  Huntington  v.  Attrill,  146  U  S  657- 
Cheever  v.  Wilson,  9  Wall.  (U.  S.)  ioS-  Han- 
ley  w  Donoghue,  116  U.  S.  1;  Christmas  v. 
Russell  5  Wall.  (U.  5.)  290;  Sarchet  v.  The 
Sloop  General  Isaac  Davis,  Crabbe  (U  S) 
185;  Cooper  v.  Reynolds,  10  Wall.  (U  S  )  308- 

2  Dill.  (U  S  )  421;  Wisconsin  v.  Pelican  Ins 
Co.,  127  U.  S.  265;  Westerwelt  v.  Lewis,  2  Mc- 
wu  AV'c^0  Si1!    Maxwell  v.  Stewart,  22 
Wall  (U.  S.)  77;  M'Elmoyle  v.  Cohen,  13  Pet. 
(U  S.)3I2;  Whitaker  v.  Bramson,  2  Paine  (U 
S.)  209;  Mutual  L.  Ins.  Co.  v.  Harris  97  U  S 
33i;  Green  v.  Van  Buskirk,  38  How    Pr  (U 
S.  Supreme  Ct.)  52,  7  Wall.  (U.  S.)  139;  Hamp^ 
ton  v.  M'Connel,  3  Wheat.  (U.  S.)  234-  Car- 
reZur  o  St£ng£'  I41   U'  S.  87;    Field  v. 
2  McLean  (U.  S.)  473.    See  also  Atkinson  v. 

'l'  orabbG  (U>  S-)55I;  L'E"gle  Gates, 
74  red.  Rep.  513. 

/Al*/<^f'*-;rLucas  v-  Darien  Bank,  2  Stew. 
(Ala.)  280;  Gunn  v.  Howell,  27  Ala.  663,  62 
«HeC;,785:  MemPh's,  etc.,  R.  Co.  ».  Gray- 
son 88  Ala.  572,  16  Am.  St.  Rep.  69;  Craw- 
ford v.  Simonton,  7  Port.  (Ala.)  no;  Green  v 
Foley  2  Stew.  &  P.  (Ala.)  441;  Peet  v.  Hatcher, 
ri2  Ala.  514,  57  Am.  St.  Rep.  45;  Bogan  v. 
Hamilton,  90  Ala.  454.  See  also  Gunn  v 
Howell,  35  Ala.  144,  73  Am.  Dec.  484. 

Arkansas.  —  Morehead  v.  Grisham  13  Ark 
431;  Buford  v.  Kirkpatrick,  13  Ark.  33;  Nunn 
v.  Sturges,  22  Ark.  389;  Barkman  v.  Hopkins 
II  Ark.  157;  May  v.  Jameson,  xi  Ark.  372.' 
bee  also  Seaborn  v.  Henry,  30  Ark.  469 
California.  —  Weir  v.  Vail,  65  Cal  466 
Connecticut.  —  Aldrich  v.   Kinney,  4  Conn 

3  %i°         De^  151  >'  Bank  of  North  America 
v  Wheeler,  28  Conn.  433,  73  Am.  Dec.  683- 
Hatch  v.  Spofford,  22  Conn.  485,  58  Am  Dec 
433- 

Z?,/a^.-Pritchett  v.  Clark,  3  Harr. 
(Del.)  517,  sHarr.  (Del.)  63. 

District  of  Columbia.  —  Slack  v.  Perrine  o 
App.  Cas.  (D.  C.)  128.  '  v 

Florida.  —  Sammis  v.  Wightman,  31  Fla  io- 
Braswell  v.  Downs,  n  Fla.  62. 

Georgia.  —  Harris  v.  Williams,  Dudley  (Ga  ) 
199;  Powell  v.  Davis,  60  Ga.  70;  Davis  v 
Smith,  5  Ga.  274,48  Am.  Dec.  279;  Hammond 
v.  Hammond,  90  Ga.  527;  McCauley  v  Har- 
grove*, 48  Ga.  50,  15  Am.  Rep.  660;  Thomas 
*.  Morrisett,  76  Ga.  384.  See  also  Tompkins 
v.  Cooper,  97  Ga.  631. 

Illinois,  —  Bimeler  v.  Dawson,  5  111  536  39 
Am.   Dec    430;   Zepp  v.  Hager,  70  111.  223- 
Rust  v    Frothingham    1  111.  331;  S.  Dwight 
Eaton  Co.  v.  Kelly,  45  HI.  APP.  533;  Griffin*. 
Eaton,  27  111.  379,  81  Am.  Dec.  233-  Rae  v 
Hulbert,  17  111.  572;  KimmeU.  Schwartz  1  111' 
278;  Ambler  v.  Whipple,  139  m.  3IIj  32  Am; 
M.  Rep.  202;  Jones  v.  Warner,  81  111.  343- 
Van  Matre  v.  Sankey,  148  111.  536;  Lawrence 
v.  Jarv.s.  32  III.  304;  Belton  v.  Fisher,  44  111 
32;  Smith  v.  Smith,  17  III.  482;  Ducommun  v 
Hysinger,  14  111.  249;  Mcjilton  v.  Love  13  111 
486,  54  Am.  Dec.  449;  Welch  v.  Sykes,  8  111. 
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87I1144,^  PeCn689:  H°rt0n  v-  Cntchfieid, 
ov    ',c3m  5  A«mVDeC-  7°?:  McMi'lan  v.  Love! 
Json   r«  Til'  4981  F;^me"  S  Ins-  Co-  "  Thomp- 

108,  Elliott  v.  Ray,  3  Blackf.  (Ind.)  384-  An- 
derson v.  Fry  6  Ind.  76;  Louisville,  etc..  R. 
Co.  v.  Parish,  6  Ind.  App.  89 

Iowa.  -Taylor    v.   Runyon,  3    Iowa  474. 
Taylor  v.  Runyan,  9  Iowa  522;  Clemmer  v 
Cooper,  24  Iowa  185.  95  Am.  Dec.  720;  Rogers 
v.  Gwinn,  21  Iowa  58;    Indiana  v.  Helmer  21 
Iowa  370;  Moore  v.  Chicago,  etc.,  R.  Co.  43 
owa  385;  Danforth  v.  Thompson,  34  Iowa  243 
Hindman  v.   Mackall,  3  Greene  (Iowa)  170 
See  also  Greasons  v.  Davis,  9  Iowa  219-  Hart 
v.  Cummins.  1  Iowa  564;    Crafts  v.  Clark  31 
Iowa  77;  Coughran  v.  Gilman,  81  Iowa  442 
Kansas.  —  French  v.  Pease,  10  Kan  51 

^  ™'»-y-  ~  GarIand  »■  Tucker,  1  Bibb(Ky  > 
361;  Williams  v.  Preston,  3  J.  J.  Marsh.  (Ky\7 
600,  20  Am  Dec.  179;  Rogers  v.  Rogers.  5  B 
Mon  (ky.)  364;  Fletcher  v.  Ferrel,  9  Dana 
(Ky.  372,  35  Am.  Dec.  143;  Delano^.  Joplinr 
1 :  Litt  (Ky.)  417;  McElfatrick  v.  Taft,  zoBush 
(Ky.)  160;    B.esenthall  v.  Williams,  1  Duv 

?V  3u%S\Am-  ^CC-  6291  Rankin  *•  Barnesi 
5  Bush  (Ky.)  23;  Rogers  v.  Coleman,  Hard 

i  y0  4d2\3  Am-  Dec-  733!  Oldham  v.  Robing 
son,  1  B.  Mon.  (Ky.)  329. 

Louisiana.  —  McLaren    v.    Kehler     21  La 

Ann  80,  8  Am.  Rep.  591;  Davis  v.  Dugas  rr' 

La.  Ann   118;  West  Feliciana  Co.  v.  Thornton 

12  La.  Ann.  736,  68  Am.  Dec.  778;  Turley  v 

S^ryRS\35  m-  Ann-  Spe  also  Mutual 

Nat.  Bank  v.  Moore,  50  La.  Ann.  1332 

Maine.—  Jordan  v.  Robinson,  15  Me  167- 

Cleaves  v  Lord,  43  Me.  290;  Sweet  v.  Brack-' 

ley,  53  Me.  346;   Whiting  v.  Burger,  78  Me. 

,  ?wy(MM/{  ~  Ul  f  •  B-ank  V-  Mer=hants  Bank, 
7  Gill  (Md.)  415;  Savin  v.  Bond,  57  Md  228 : 
Wernwag  v.  Pawling,  5  Gill  i  J.  (Md.)  500,  25 
Am.  Dec.  317;  Z.mmerman  v.  Helser,  32  Md 
274;  Duvall  v Reason,  18  Md.  502;  Cole  v. 
Fhtcraft ,  47  Md.  312;  Glenn  v.  Williams,  60 
Md  93;  Harry  man  v.  Roberts,  52  Md  64 

Massachusetts.  — GXeason  v.   Dodd,  4  Met 
(Mass.)  333;  Stevens  v.  Gaylord,  11  Mass.  256: 
Jacobs  v.  Hull  12  Mass.  25;  Van  NormanY 
Gordon,   172  Mass.  576;  Com.  v.  Green  17 
Mass.  515;  Hall  v.  Williams.  6  Pick   (Mass  ) 
232;    Barringer  v.  King,  5  Gray  (Mass.)  o 
Brainard  r  Fowler,  119  Mass.  265;  Bissell  v 
Bnggs,  9  Mass.  462,  6  Am.  Dec.  88;  Healy  v 
Root,  ir  Pick.  (Mass.)  389.  * 
Michigan.  —  Bonesteel  v.  Todd,  9  Mich  371 
2  De!:  T90:  Wilc°x  v.  Kassick,  2  Mich! 

165;  Mutual  F.  Ins.  Co.  v.  Phcenix  Furniture 
Co.,  108  Mich.  170. 

Minnesota.  —  Cone  v.  Hooper,  18  Minn.  531 
M^i7'SS?pt-  -J^iller  »•  Ewing,  8  Smed  & 
M.  Miss.   421;  Dorsey  v.  Maury,  10  Smed.  & 
M.  (Miss.)  298. 

Missouri.  —  Hays  v.  Merkle,  70  Mo.  App. 
509;  Barney  v.  White,  46  Mo.  i37:  Harbin 
Ghiles,  20  Mo.  314;  Destrehan  v.  Scudder,  ir 
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which  have  been  quoted  do  not  give  the  judgments  of  one  state  the  full  effect 
that  they  have  as  judgments  in  the  states  where  they  are  rendered,  so  that 

Mo.  484;  Williams  v.  Williams,  53  Mo.  App. 
617;  Napton  v.  Leaton,  71  Mo.  358;  Wilson  v. 
Jackson,  10  Mo.  331;  Blackburn  v.  Jackson, 
26  Mo.  308;  Randolph  v.  Keiler,  21  Mo.  557; 
Eager  v.  Stover,  59  Mo.  87;  Sevier  v.  Roddie, 
51  Mo.  581;  Holtz>.  Johnson,  50  Mo.  App.  373; 
Haile  v.  Hill,  13  Mo.  612;  Smith  v.  Kander, 
58  Mo.  App.  61. 

Nebraska. — Snyder  v.  Critchfield,  44  Neb. 
66;  Eaton  v.  Hasty,  6  Neb.  419,  29  Am.  Rep. 
365;  Keeler  v.  Elston,  22  Neb.  310;  Creighton 
v.  Murphy,  8  Neb.  349.  See  also  Lonergan  v. 
Lonergan,  55  Neb.  641. 

Nevada.  —  Phelps  v.  Duffy,  11  Nev.  80. 

New  Hampshire.  —  Kittredge  v.  Emerson,  15 
N.  H.  227;  Taylor  v.  Barron,  30  N.  H.  78,  64 
Am  Dec.  281;  Thurber  v.  Blackbourne,  1  N. 
H.  242;  Rogers  v.  Odell,  39  N.  H.  452. 

New  Jersey.  —  Robert  v.  Hodges,  16  N.  J. 
Eq.  299;  Curtis  v.  Gibbs,  2  N.  J.  L.  377; 
Gulick  v.  Loder,  13  N.  J.  L.  68;  Moulin  v. 
Trenton  Mut.  L.,  etc.,  Ins.  Co.,  24  N.  J.  L. 
222;  Elsasser  v.  Haines,  52  N.  J.  L.  10;  Chew 
v.  Brumagim,  21  N.  J.  Eq.  520.  See  also 
Bullock  v.  Bullock,  57  N.  J.  L.  508. 

New  Mexico.  —  Field  v.  Cain,  (N.  Mex.  1897) 
50  Pac.  Rep.  327. 

New  York.  —  Rocco  v.  Hackett,  2  Bosw.  (N. 
Y.)  579;  Dobson  v.  Pearce,  12  N.  Y.  156,  62 
Am.  Dec.  152,  affirming  1  Duer  (N.  Y.)  142; 
Stedman  v.  Patchin,  34  Barb.  (N.  Y.)  218; 
Bradshaw  v.  Heath,  13  Wend.  (N.  Y.)  407; 
English  v.  Mclntyre,  29  N.  Y.  App.  Div.  439; 
Lazier  v.  Westcott,  26  N.  Y.  146,  82  Am.  Dec. 
404;  Smith  v.  Central  Trust  Co.,  154  N.  Y.  333, 
affirming  12  N.  Y.  App.  Div.  278;  Andrews  v. 
Montgomery,  19  Johns.  (N.  Y.)  162,  10  Am. 
Dec.  213;  Noyes  v.  Butler,  6  Barb.  (N.  Y.)  613; 
Wheeler  v.  Raymond,  8  Cow.  (N.  Y.)  311; 
Brinkley  v.  Brinkley,  50  N.  Y.  184,  10  Am. 
Rep.  460;  Matter  of  Bruyn,  17  Misc.  Rep.  (N. 
Y.  Surrogate  Ct.)  481 ;  Baker  v.  Rand,  13  Barb. 
(N.  Y.)  152;  Shumway  v.  Stillman,  6  Wend. 
(N.  Y.)  447;  Pringle  v.  Woolworlh,  90  N.  Y. 
502;  Teel  v.  Yost,  128  N.  Y.  391;  Atlanta  Hill 
Gold  Min.,  etc.,  Co.  v.  Andrews,  120  N.  Y.  58; 
Phillips  v.  Godfrey,  7  Bosw.  (N.  Y.)  150;  Mc- 
Laughlin v.  Nichols,  13  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  244;  Hoffheimer  v.  Stiefel,  17  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  236.  See  also  Wil- 
liams v.  Lindblom,  90  Hun  (N.  Y.)  370;  Hunt 
v.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129. 

North  Carolina.  —  McLure  v.  Benceni,  2 
Ired.  Eq.  (37  N.  Car.)  513,  40  Am.  Dec.  437; 
Walton  v.  Sugg,  Phil.  L.  (61  N.  Car.)  98,  93 
Am.  Dec.  580;  Miller  v.  Leach,  95  N.  Car.  229; 
Edwards  v.  Jones,  113  N.  Car.  453;  Morris  v. 
Burgess,  116  N.  Car.  40. 

Ohio. — Spencer  v.  Brock  way,  1  Ohio  259,  13 
Am.  Dec.  615;  Pelton  v.  Platner,  13  Ohio  209, 
42  Am.  Dec.  197;  Burnley  v.  Stevenson,  24 
Ohio  St.  474,  15  Am.  Rep.  621;  Poorman  v. 
Crane,  Wright  (Ohio)  347;  Goodrich  v.  Jen- 
kins, 6  Ohio  43;  Stockwell  v.  Coleman,  10 
Ohio  St.  33;  Penny  wit  v.  Foote,  27  Ohio  St. 
600,  22  Am.  Rep.  340.  See  also  Goodrich  v. 
Jenkins,  Wright  (Ohio)  349. 

Oklahoma.  —  Needles  v.  Frost,  2  Okla.  19. 
Oregon.  —  Swift  v.  Stark,  2  Oregon  97,  88 
Am.  Dec.  463. 


Pennsylvania.  —  Guthrie  v.  Lowry,  84  Pa. 
St.  533;'  Marsh  v.  Pier,  4  Rawle  (Pa.)  273,  26 
Am.  Dec.  131;  Rogers  v.  Burns,  27  Pa.  St.  525; 
Evans  v.  Tatem,  9  S.  &  R.  (Pa.)  252.  11  Am. 
Dec.  717;  Baxley  v.  Linah,  16  Pa.  St.  241,  55 
Am.  Dec.  494;  Wetherill  v.  Stillman,  65  Pa. 
St.  105;  Reber  v.  Wright,  68  Pa.  St.  471;  Ben- 
ton v.  Burgot,  10  S.  &  R.  (Pa.)  240;  Fritz  v. 
Fisher,  5  Clark  (Pa.)  350,  3  Am.  L.  Reg.  243. 
See  also  Stewart  v.  Schaeffer,  (C.  PI.)  33  W.. 
N.  C.  (Pa.)  365. 

Rhode  Island.  —  Rathbone  v.  Terry,  I  R.  I. 
73;  Ditson  v.  Ditson,  4  R.  I.  87. 

South  Carolina.  ■ — Campbell  v.  Home  Ins. 
Co.,  1  S.  Car.  158;  Napier  v.  Gidiere,  Spears 
Eq.  (S.  Car.)  215,  40  Am.  Dec.  613;  McCreery 
v.  Davis,  44  S.  Car.  195,  51  Am.  St.  Rep.  794; 
Coleman  v.  Ben,  2  Bay  (S.  Car.)  485. 

7'ennessee.  —  Hunt  v.  Lyle,  8  Yerg.  (Tenn.) 
142;  Peak  v.  Ligon,  10  Yerg.  (Tenn.)  469; 
Topp  v.  Branch  Bank,  2  Swan  (Tenn.)  184; 
Barrett  v.  Oppenheimer,  12  Heisk.  (Tenn.): 
298;  Stegall  v.  Wyche,  5  Yerg.  (Tenn.)  83;. 
Taylor  v.  Smith,  (Tenn.  Ch.  1896)  36  S.  W.  Rep. 
970;  Fitzsimmons  v.  Johnson,  90  Tenn.  416. 
See  also  McCadden  x>.  Slauson,  96  Tenn.  586. 

Texas.  —  Cherry  v.  Speight,  28  Tex.  503; 
Cook  v.  Thornhill,  13  Tex.  293,  65  Am.  Dec. 
63;  Norwood  v.  Cobb,  20  Tex.  588;  Hall  v. 
Mackay,  78  Tex.  248 ;  Harper  v.  Nichol,  13  Tex., 
151.    See  also  Phillips  v.  Lyons,  1  Tex.  392.  v 

Vermont.  —  Hoxie  v.  Wright,  2  Vt.  269;  Bel- 
lows v.  Ingham,  2  Vt.  575;  Blodget  v.  Jordan, 
6  Vt.  580;  Boston  India  Rubber  Factory  v.. 
Hoit,  14  Vt.92;  Newcomb  v.  Peck,  17  Vt.  302, 
44  Am.  Dec.  340;  Lapham  v.  Briggs,  27  Vt. 
27;  Wood  v.  Aueustins,  70  Vt.  637;  McGilvray 
v.  Avery,  30  Vt.  541.  See  also  Eastern  Town- 
ships Bank  v.  Beebe,  53  Vt.  177,  38  Am.  Rep. 
665. 

Virginia.  —  De  Ende  v.  Wilkinson,  2  Patt. 
&  H.  (Va.)  663. 

West  Virginia.  —  Wells-Stone  Mercantile  Co. 
v.  Truax,  44  W.  Va.  531;  Crumlish  v.  Central 
Imp.  Co.,  38  W.  Va.  390,  45  Am.  St.  Rep.  872; 
Stewart  v.  Stewart,  27  W.  Va.  167. 

Wisconsin. — ■  Kellam  v.  Toms,  38  Wis.  592; 
Sanborn  v.  Perry,  86  Wis.  361;  Parker  v. 
Stoughton  Mill  Co.,  91  Wis.  174,  51  Am.  St. 
Rep.  881;  Griggs  v.  Becker,  87  Wis.  313. 

In  Hanley  v.  Donoghue,  116  U.  S.  1,  Mr. 
Justice  Gray,  delivering  the  opinion  of  the 
court,  said:  "By  ihe  settled  construction  of 
these  provisions  of  the  Constitution  and  stat- 
utes of  the  United  States,  a  judgment  of  a 
slate  court,  in  a  cause  within  its  jurisdiction, 
and  against  a  defendant  lawfully  summoned, 
or  against  lawfully  attached  property  of  an 
absent  defendant,  is  entitled  to  as  much  fcrce 
and  effect  against  the  person  summoned  or 
the  property  attached,  when  the  question  is 
presented  for  decision  in  a  court  of  another 
state,  as  it  has  in  the  state  in  which  it  was  ren- 
dered." 

In  Griffin  v.  Eaton,  27  111.  379,  81  Am.  Dec. 
233,  Caton,  C.  J.,  delivering  the  opinion  of  the 
court,  said:  "  From  an  inspection  of  this 
record  it  is  manifest  that  in  Missomi,  where 
the  judgment  was  rendered,  distinctions  in  the- 
forms  of  actions  have  been  abolished,  and  that 
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executions  there  issued  can  be  enforced  in  another  state,  or  that  executions 
can  issue  in  such  other  state  on  the  original  judgment; 1  the  only  effect  which 
they  have  is  to  settle  that  judgments  of  one  state  are  evidence  in  another  state 
that  the  subject-matter  of  the  suit  has  become  a  debt  of  record,  and  as  such 
cannot  be  .impeached.2  But  in  order  to  secure  its  enforcement  in  another 
state,  a  judgment  must  be  recovered  thereon  in  the  latter  state.3 

2.  What  Judgments  Will  Ee  Recognized  and  Enforced  —a.  In  General.  — 
As  a  general  rule  the  courts  of  one  state  or  country  will  give  force  and  effect 


technically  the  action  was  neither  debt  nor 
assumpsit,  and  in  giving  effect  to  judgments 
in  that  state  we  should  treat  them  precisely  as 
their  courts  would  treat  them,  and  not  apply 
the  technical  rules  of  the  common  law  by 
which  different  forms  of  action  are  desig- 
nated." 

Annexation  of  Texas  Annulled  Legislation  of  Re- 
public Denying  Full  Faith  and  Credit  to  Judgments 
of  United  States. —  Bacon  v.  Howard,  20  How. 

(U.  S.)  22. 

Judgment  Against  Defendant  as  Special  Bail.  — 

There  is  nothing  in  the  facl  that  a  judgment 
of  a  sister  state  was  rendered  against  the  de- 
fendant as  special  bail  to  take  it  out  of  the 
operation  of  the  general  rule  applicable  to 
such  judgments.  Holt  v.  Alloway,  2  Blackf. 
(Ind.)  108. 

1.  Judgments  of  One  State  Have  No  Extra-Ter- 
ritorial Effect  as  Judgments  in  a  Sister  State  — 

United  States.  —  Cole  v.  Cunningham,  133  U. 
S.  107;  M'Elmoyle  v.  Cohen,  13  Pet.  (U.  S.) 
312;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S. 
265;  Huntington  v.  Attrill,  146  U.  S.  657. 

Kentucky.  —  See  Page  v.  McKee,  3  Bush 
(Ky.)  135,  96  Am.  Dec.  201. 

Missouri.  —  Barney  v.  White,  46  Mo.  137. 

New  Hampshire.  —  Rogers  v.  Odell,  39  N. 
H.  452. 

New  Jersey.  —  Elizabethto wn  Sav.  Tnst.  v. 
Gerber,  34  N.  J.  Eq.  130;  Bullock  v.  Bullock,  51 
N.  J.  Eq.  444. 

Oklahoma.  —  Needles  v.  Frost,  2  Okla.  19. 

A  Decree  of  a  Court  of  Chancery  of  One  State 
Cannot  Affect  Title  to  Land  in  Another.  —  When 
a  court  of  chancery  has  acquired  jurisdiction 
over  the  person  of  a  party  in  a  proper  case,  it 
may,  by  virtue  of  its  power  to  coerce  obedi- 
ence to  its  decrees,  enforce  the  performance  of 
contracts  relating  to  land  situated  in  another 
state.  Such  court,  however,  has  no  power  to 
divest  the  tille  to  real  estate  situated  in  an- 
other state,  but  acts  merely  upon  the  person  of 
the  holder  of  the  legal  title  subject  to  its  juris- 
diction; and  if  such  holder  fail  to  convey  by 
proper  deed  the  legal  title,  in  obedience  to  a 
decree  commanding  it  to  be  done,  no  effect  can 
be  given  in  the  foreign  jurisdiction  to  the  de- 
cree, so  far  as  a  conveyance  of  the  legal  title 
is  concerned.    Winn  v.  Strickland,  34  Fla.  610. 

See  generally  the  title  Jurisdiction. 

Tennessee  Rule.  —  A  somewhat  different  rule 
is  established  in  Tennessee  by  §  5040,  M.  &  V. 
Code  (Code  1896,  §  6106),  providing  that  "when 
a  judgment  has  been  recovered  in  any  other 
state  against  a  resident  of  such  state,  and  the 
creditor  has  exhausted  his  legal  remedy,  the 
real  or  personal  property  of  the  debtor  in  this 
state  may  be  subjected  to  the  satisfaction  of 
such  debt  by  bill  stating  the  facts  under  oath 
•and  filed  in  the  court  of  the  district  in  which 


the  property  is  situated."  And  a  citizen  of 
another  state  is  entitled  to  pursue  the  remedy 
afforded  by  this  statute.  Taylor  v.  Badoux, 
92  Tenn.  249;  Commercial  Nat.  Bank  *. 
Motherwell  Iron,  etc.,  Co.,  95  Tenn.  172. 

2.  Judgment  of  Sister  State  Merely  a  Debt  of 
Record.  —  M'Elmoyle  v.  Cohen,  13  Pet.  (U.  S.) 
312:  U.  S.  Bank  v.  Merchants  Bank,  7  Gill 
(Md.)  415;  Duvall  v.  Fearson,  18  Md.  502; 
Elizabethtown  Sav.  Inst.  v.  Gerber,  34  N.  J. 
Eq.  130;  Bullock  v.  Bullock,  51  N.  J.  Eq.  444. 

Judgment  of  Sister  State  a  Debt  of  Record  as 
Distinguished  from  a  Simple  Contract  Debt.  —  A 
judgment  of  a  sister  state  is  a  debt  of  record, 
which,  under  the  Maryland  statute  of  limita- 
tions, is  not  barred  until  the  lapse  of  tweive 
years,  and,  therefore,  in  an  action  upon  such 
a  judgment  a  plea  ot  actio  non  accrevit  infra 
ires  annos  is  not  good,  that  being  the  limitation 
of  actions  upon  a  simple  contract  debt. 
Duvall  v.  Fearson,  18  Md.  502. 

Sister  State  Judgment  as  a  Contract.  —  An 
action  on  a  sister  state  judgment  is  an  action 
upon  "a  contract,  express  or  implied,"  within 
the  meaning  of  the  attachment  laws  of  Oregon. 
Meyer  v.  Brooks,  29  Oregon  203,  54  Am.  St. 
Rep.  790. 

And  it  has  the  same  character  within  the 
meaning  of  the  Michigan  garnishment  statute. 
Union  Nat.  Bank  v.  Muskegon  Circuit  Judge, 
(Mich.  1898)  76  N.  W.  Rep.  116. 

Holder  of  Sister  State  Judgment  Merely  a  Cred- 
itor at  Large.  — A  judgment  of  a  court  of  a  sis- 
ter state  is,  as  to  matters  of  evidence,  entitled 
to  full  faith  and  credit  in  Florida,  but  the 
same  faith  and  credit  are  not  due  to  subse- 
quent acts  under  the  judgment,  such  as  the 
issuing  and  returning  of  execution  thereon; 
and  until  such  judgment  has  been  prosecuted 
in  the  state  of  Florida,  and  judgment  recov- 
ered and  execution  issued  and  pursued  to 
every  available  extent,  the  plaintiff  in  such 
judgment  is  but  a  creditor  at  large.  Carter  v. 
Bennett,  6  Fla.  214. 

3.  Judgment  Must  Be  Recovered  in  State  Where 
Sister  State  Judgment  Is  Sought  to  Be  Enforced.— 
M'Elmoyle  v.  Cohen,  13  Pet.  (U.  S.)  312;  Wis- 
consin v.  Pelican  Ins.  Co.,  127  U.S.  265;  Tur- 
ley  v.  Dreyfus,  35  La.  Ann.  510,  33  La.  Ann. 
885 ;  Weaver  v.  Cressman,  21  Neb.  675 ;  McLure 
v.  Benceni,  2  Ired.  Eq.  (37  N.  Car.)  513,  40 
Am.  Dec.  437;  Needles  v.  Frost,  2  Okla.  19. 

Manner  of  Enforcing  Sister  State  Judgments  Left 
Under  State  Control.  —  The  full  faith  and  credit 
provisions  of  the  Federal  Constitution  and  stat- 
utes leave  the  manner  in  which  judgments  of 
sister  states  may  be  enforced,  to  the  law  of  the 
state  in  which  they  are  sued  upon  or  pleaded 
or  offered  in  evidence.  Huntington  v.  Attrill, 
146  U.  S.  657;  M'Elmoyle  v.  Cohen,  13  Pet. 
(U.  S.)  32S;  Harper  v.  Nichol,  13  Tex.  151. 
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to  the  judgments  of  other  states  and  countries,  which  are  of  such  a  character 
as  to  entitle  them  to  recognition  and  enforcement  in  the  jurisdiction  where 
thev  were  rendered.1  , 
Presumption  of  Regularity  and  Validity.  —  When  a  foreign  judgment  of  a  court  ot 
competent  jurisdiction  is  brought  into  question,  it  must  be  assumed  that 
everything  that  was  done  by  the  court  in  that  suit  was  regularly  and  legally 
done,  and  that  such  judgment  is  valid.2 


1.  Judgments  Valid  and  Enforceable  at  Home 
Will  Be  Recognized  and  Enforced  Elsewhere. — 
Glenn  v.  Williams,  60  Md.  93-  See  also 
Christmas  v.  Russell.  5  Wall.  (U.  S.)  290; 
Clemmer  v.  Cooper,  24  Iowa  185;  Greasons  v. 
Davis,  9  Iowa  219;  Taylor  v.  Runyon,  3  Iowa 
474,  9  Iowa  522;  Dean  v.  Stone,  2  Okla.  13; 
Thorns  v.  King,  95  Tenn.  60. 

The  courts  of  England  will  enforce  a  decree 
of  a  colonial  court  of  equity,  simply  ascertain- 
ing a  balance  and  ordering  payment  by  the 
defendant  to  the  plaintiff.  Henderson  v. 
Henderson,  6  Q.  B.  288,  51  E.  C.  L.  288,  13  L. 
J.  Q.  B.  274,  3  Hare  100. 

A  judgment  of  a  sister  state  is  conclusive 
upon  the  defendant  in  another  state  except  for 
such  causes  as  would  be  sufficient  to  set  aside 
the  judgment  in  the  courts  of  the  state  in 
which  it  was  rendered.  M'Elmoyle  v.  Cohen, 
13  Pet.  (U.  S.)  312;  Hampton  v.  M'Connel,  3 
Wheat.  (U.  S.)  234;  U.  S.  Bank  v.  Merchants 
Bank,  7  Gill  (Md.)  415 ;  Duvall  v.  Fearson,  18 
Md.  502.  Such  as  a  want  of  jurisdiction  in  the 
court  pronouncing  it;  or  that  fraud  has  been 
practiced  in  the  procurement;  or  that  there  has 
not  been  any,  or  only  constructive,  notice  to  the 
defendant,  and  the  proceedings  have  been 
carried  on  without  his  appearance.  Rogers  v. 
Rogers,  15  B.  Mon.  (Ky.)  364. 

A  decision  of  a  court  of  South  Carolina  that 
a  will  made  in  South  Carolina  conferred  cer- 
tain rights  on  certain  parties,  will  be  recog- 
nized and  respected  by  the  courts  of  Georgia. 
although  the  will  contained  other  provisions, 
not  under  consideration,  which,  under  the 
Georgia  law,  would  render  the  will  illegal. 
Caruthers  v.  Corbin,  38  Ga.  75. 

The  Supreme  Court  of  Alabama  having  de- 
cided  that  an  entry  in  a  judgment  to  the  effect 
that  the  parties  came  by  their  attorneys,  and 
that  a  jury  came  to  try  the  issue,  concludes 
and  binds  the  defendants  and  makes  the  judg- 
ment a  valid  one,  a  judgment  containing  such 
a  recital  will  be  recognized  and  enforced  by 
the  court  of  Mississippi  on  principles  of  comity 
and  in  conformity  with  the  Act  of  Congress, 
although  the  Mississippi  court  regards  such 
decision  of  the  Alabama  court  as  very  ques- 
tionable upon  common-law  principles.  Wright 
v.  Weisinger,  5  Smed.  &  M.  (Miss.)  210. 

Foreign  Judgments  Founded  on  Torts  May  Be 
Enforced.  —  In  Kingsmill  v.  Warrener,  13  U. 
C.  Q.  B.  18,  Macaulay,  C.  J.,  said:  "Al- 
though most  of  the  cases  in  the  books  are  of 
actions  upon  foreign  judgments  recovered  for 
debts  or  pecuniary  demands,  I  find  no  reason 
to  doubt  actions  of  debt  or  assumpsit  being 
maintainable  upon  foreign  judgments  (like  the 
present)  founded  upon  torts  to  personal  prop- 
erty, though  committed  in  another  country, 
and  not  therefore  against  the  peace,  etc." 

Effect  Given  to  Judgment  "  Valid  at  Home  "  in 
State  Where  a  Similar  Judgment  Would  Be  Void. 


—  The  rule  is  that  the  judgment  of  a  sister 
state  "  if  valid  at  home  "  is  valid  in  any  other 
state,  and  when  sued  on  is  conclusive  on  the 
merits,  even  though,  under  the  laws  of  the 
state  in  which  suit  is  brought  to  enforce  it, 
such  a  judgment  would  have  been  void  on  ac- 
count of  the  manner  or  form  of  entering  it. 
Ritter  v.  Hoffman,  35  Kan.  215;  Morris  v. 
Burgess,  116  N.  Car.  40. 

But  in  Such  Case  Validity  at  Home  Must  Be 
Shown.  —  Where  a  judgment  of  a  sister  state 
is  of  such  a  character  that  it  would  be  invalid 
and  unenforceable  under  the  laws  of  the  state 
where  it  is  sought  to  be  enforced,  it  cannot  be 
given  full  faith  and  credit  without  its  being 
shown  that  such  a  judgment  is  valid  in  the 
state  where  it  was  given.  Crafts  v.  Clark,  31 
Iowa  77.  a 

It  Must  Appear  that  There  Have  Been  Proper 
Proceedings  and  Notice  to  the  Parties.  —  In  all 
cases  where  a  sentence  of  a  tribunal  of  a  for- 
eign country  in  a  proceeding  in  re?n  is  sought 
to  be  held  conclusive  on  the  parties,  it  must 
appear  that  there  have  been  proper  judicial 
proceedings  upon  which  to  found  the  decree, 
and  that  there  was  some  personal  or  public 
notice  of  the  proceedings  to  the  parties  in 
interest.  Bradstreet  v.  Neptune  Ins.  Co.,  3 
Sumn.  (U.  S.)  600. 

2.  Presumption  of  Regularity  and  Validity.— 
Taylor  v.  Ford,  29  L.  T.  N.  S.  392,  22  W.  R. 
47-  McPherson  v.  McMillan,  3  U.  C.  Q.  B.  34; 
McLendon  v.  Dodge,  32  Ala.  491;  Hallum  v. 
Dickinson,  54  Ark.  311;  Epps  v.  Buckmaster, 
104  Ga.  698;  Dodge  v.  Coffin,  15  Kan.  277; 
Haynes  v.  Cowen,  15  Kan.  637;  Westervelt  v. 
Jones,  5  Kan.  App.  35;  Kling  v.  Sejour,  4  La. 
Ann.  128;  Mutual  Nat.  Bank  v.  Moore,  50  La. 
Ann.  1332;  Van  Norman  v.  Gordon,  172  Mass. 
576;  Waldo  v.  Waldo,  52  Mich.  94;  Gunn  v. 
Pea'kes,  36  Minn.  177;  Lackland  v.  Pritchett, 
12  Mo.  484:  Monroe  v.  Douglas,  4  Sandf.  Ch. 
(N  Y.)  126,  affirmed  by  5  N.  Y.447;  Pringle  v. 
Woolworth,  90  N.  Y.  502;  Matter  of  Bruyn,  17 
Misc.  Rep.  (N.  Y.  Surrogate  Ct.)  481;  Stewart 
v  Stewart,  27  W.  Va.  167.  See  also  Gunn  v. 
Howell,  27  Ala.  663,62  Am.  Dec.  785;  Hassell 
v  Hamilton,  33  Ala.  280;  Zimmerman  v. 
Helser,  32  Md.  274;  U.  S.  Bank  v.  Merchants 
Bank,  7  Gill  (Md.)  418;  Coleman  v.  Guardian, 
2  Bav  (S.  Car.)  485. 

The  proceedings  leading  up  to  a  judgment 
rendered  in  a  sister  state  against  a  garnishee 
personally  cited  therein  will  be  presumed  to 
be  regular  and  in  accordance  with  the  laws  of 
such  state.  Kovle  v.  Van  Bibber,  7  La.  Ann.  576. 

Though  the  Mode  of  Procedure  in  a  Court  of  a 
Sister  State  Be  Different  from  that  established  in 
the  state  where  its  judgment  is  sought  to  be 
enforced,  yet  it  will  be  presumed  to  be  in  ac 
cordance  with  that  authorized  by  the  statutes 
of  the  state  in  which  the  judgment  was  ren. 
dered.    Dodge  v.  Coffin,  15  Kan.  277. 
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b.  There  Must  Be  an  Actual  Judgment.  -  The  rule  as  to  the  recor- 
n.t.on  of  foreign  judgments  can  have  no  application  to  proceedings  which  are 
in  reality  not  judicial,1  though  they  are  denominated  and  given  the  effect  of 
judgments  by  the  sovereignty  in  which  they  are  had  2 

c.  Foreign  Court  Must  Have  Had  Jurisdiction  — (i)  Rule  Stated. 
—  In  order  that  a  judgment  of  a  sister  state  or  a  foreign  country  may  be 
recognized  and  enforced  in  another  state  or  country,  it  is  necessary  that  the 
court  which  rendered  the  same  should  have  been  possessed  of  authority  to 
render  such  a  judgment,  and  should  have  had  jurisdiction  over  the  subject- 
matter  of  the  controversy,  and,  when  the  judgment  is  sought  to  be  given 
effect  as  a  judgment  in  personam,  that  the  parties  should  have  been  subject 
to  or  brought  within  its  jurisdiction.3  J 


1.  There  Must  Be  an  Actual  Judgment.  —  Sher- 
wood v.  Miller,  37  Mo.  App.  48. 

Order  of  Court  Making  Assessment  on  Stock- 
holders in  Corporation.  —  An  order  of  a  court 
which  is  in  terms  and  effect  simply  a  "  call  or 
assessment  "  upon  all  stockholders  in  a  corpo- 
ration who  have  not  paid  for  their  shares  in 
full,  and  which  is  such  a  call  which  the  direct- 
ors might  have  made  before  the  appointment 
of  a  receiver,  is  not,  and  does  not  purport  to 
be,  a  judgment  against  anyone,  nor  does  it 
undertake  to  determine  the  question  whether 
any  particular  stockholder  is  or  is  not  liable 
in  any  amount.  Therefore,  it  is  not  a  judg- 
ment within  the  full  faith  and  credit  clause  of 
the  Federal  Constitution,  and  in  an  action 
against  a  stockholder  in  another  state  for  the 
amount  alleged  to  be  due  from  him  under 
such  call,  he  may  interpose  a  defense  upon 
the  merits,  as  by  pleading  the  statute  of  limi- 
tations. Great  Western  Tel.  Co.  v.  Purdy, 
162  U.  S.  329.  See  also  Barned's  Banking  Co' 
v.  Reynolds,  36  U.  C.  Q,  B.  256. 

What  Is  Concluded  by  Such  an  Order.  —  In 
Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S. 
329,  Gray,  J.,  delivering  the  opinion  of  the 
court,  said:  "The  order  of  assessment, 
whether  made  by  the  directors  as  provided  in 
the  contract  of  subscription,  or  by  the  court  as 
the  successor  in  this  respect  of  the  directors, 
was  doubtless,  unless  directly  attacked  and 
set  aside  by  appropriate  judicial  proceedings, 
conclusive  evidence  of  the  necessity  for  mak- 
ing such  an  assessment,  and  10  that  extent 
bound  every  stockholder,  without  personal 
notice  to  him."  See  also  Glenn  v.  Williams, 
60  Md.  93;  Mutual  F.  Ins.  Co.  v.  Phoenix  Fur- 
niture Co.,  108  Mich.  170. 

Dicta  of  Courts  of  Sister  States.— An  expres- 
sion of  the  opinion  of  a  courtof  one  state,  that 
under  the  statutes  of  that  state  the  liability  of 
a  stockholder  in  a  corporation  for  the  corporate 
debts  is  of  a  contractual  nature  and  consti- 
tutes a  contract,  is  not  within  the  full  faith 
and  credit  clause  of  the  Federal  Constitution 
so  that  the  courts  of  another  state  will  be  com- 
pelled to  give  effect  to  such  opinion  by  allow- 
ing an  action  to  be  brought  within  such  other 
state  to  enforce  such  liabiliiy.  Hancock  Nat. 
Bank  v.  Farnum,  20  R.  I.  (pt.  iii.)  65. 

2.  Effect  of  Proceedings  Not  Judicial  in  Their 
Nature,  but  Given  the  Effect  of  Judgments.  —  In 
Foote  v.  Newell,  29  Mo.  400,  Scott,  J.,  deliver- 
ing the  opinion  of  the  court,  said:  "  If  a 
state,  in  carrying  out  a  policy  of  her  own  dis- 
approved or  discountenanced  in  other  states, 

988 


finds  it  convenient  to  give  to  proceedings  hav- 
ing no  affinity  to  judicial  ones  the  force  and 
effect  of  judgments,  the  other  states  are  not 
required  by  the  constituiion  to  give  to  those 
acts  the  force  and  effect  they  may  have  in  the 
state  by  which  they  were  authorized.  Comity 
requires  that  nations  should  respect  the  judi- 
cial proceedings  of  each  other.  The  constitu- 
tion exacts  this  comity  between  the  states  as 
a  duty,  and  carries  it  further  than  the  comity 
among  foreign  nations  extends.  Under  these 
circumstances,  it  would  be  great  perversion  to 
require  the  states  to  give  to  any  contract  or 
undertaking,  declared  by  a  slate  to  be  a  judg- 
ment for  the  sake  of  a  speedy  remedy,  the 
force  and  effect  of  a  judicial  proceeding." 

3.  Foreign  Court  Must  Have  Had  Jurisdiction  — 
England.  —  Schibsby  v.  Westenholz,  L.  R  6 
Q.  B.  155,  40  L.  J.  Q.  B.  73,  24  L.  T.  N.  S.  93. 
19  W.  R.  587;  Price  v.  Dewhurst,  4  Myl.  &  C. 
76  8  L.  J.  Ch.  57,  2  Jur.  ioof.:  Rousillon  v. 
Rousillon,  14  Ch.  Div.  351,49  }  .J.  Ch.  338  42 
L.  T.  N.  S.  679,  28  W.  R.  623.  44  J.  P.  663: 
Castrique  v.  Imrie,  L.  R.  4  H.  L.  414;  Bu- 
chanan v.  Rucker,  9  East  192,  1  Campb.  65; 
Turnbull  v.  Walker,  5  Reports  132,  67  L.  T. 
N.  S.  767;  Smith  v.  Nicolls,  7  Scott  147  5 
Bing.  N.  Cas.  208,  35  E.  C.  L.  88,  7  Dowl.  P. 
C.  282,  1  Arn.  474,  8  L.  J.  C.  P.  92;  Obicini  v. 
Bligh,  1  Moo.  &  S.  477,  8  Bing.  315,  21  E.  C.  L. 
309;  Griffin  v.  Brady,  39  L.  J.  Ch.  136  See 
also  Cammell  v.  Sewell,  5  H.  &  N.  728;  Singh 
v.  Rajah,  (1894)  App.  670,  11  Reports  340; 
Cowan  v.  Stewart,  1  Stark.  525,  2  E.  C.  L.  200; 
General  Steam  Nav.  Co.  v.  Guillou  11  M  & 
W.  877,  13  L.  J.  Exch.  168. 

Canada.  —  McLean  v.  Shields,  9  Ont.  Rep. 
699;  Cyr  v.  Sanfacon,  7  New  Bruns.  641;  Ad- 
dams  v.  Worden,  6  L.  C.  Rep.  237;  May  v. 
Richie,  16  L.  C.  Jur.  81,  3  Rev.  Leg.  440; 
Beaty  v.  Cromwell,  9  Ont.  Pr.  Rep.  547.  Sec 
also  Burn  v.  Bletcher,  23  U.  C.  Q.  B.  28;  Cole 
v.  Duncan,  Quebec  L.  R.  12  Super.  Ct.  152. 

United  States.  —  Hilton  v.  Guyot.  159  U.  S. 
113;  Lincoln  v.  Tower,  2  McLean  (U.  S.)  473; 
Cornells  v.  Shannon,  63  Fed.  Rep.  305,  27  U. 
S.  App.  329;  Hazeltine  v.  Mississippi  Valley 
F.  Ins.  Co.,  55  Fed.  Rep.  743;  Huntington  v. 
Attrill,  146  U.  S.  657;  Cheely  v.  Clavton.  no 
U.  S.  701;  Bischoff  v.  Wethered.  9  Wall.  (U. 
S.)  812;  St.  Clair  v.  Cox,  :o6  U.  S.  350: 
Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumn. 
(U.  S.)  600;  D'Arcy  v.  Ketch  um,  11  How. 
(U.  S.)  165;  Thompson  v.  Emmert,  4  Mc- 
Lean (U.  S.)  96;  Warren  Mfg.  Co.  v.  Etna 
Ins.  Co.,  2  Paine  (U.  5.)  501;  Galpin  v.  Page, 
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Rule  Not  Modified  by  Full  Faith  and  Credit 

18  Wall.  (U.  S.)  350;  Goldey  v.  Morning  News, 
156  U.  S.  518,  affirming  42  Fed.  Rep.  112; 
Thompson  v.  Whitman,  18  Wall.  (U.  S.)  457; 
Snell  v.  Faussatt,  1  Wash.  (U.  S.)  271;  Grover, 
etc.,  Sewing  Mach.  Co.  v.  Radcliffe,  137  U.  S. 
287;  Watkins  v.  Holman,  16  Pet.  (U.  S.)  25; 
Henning  v.  Planters'  Ins.  Co.,  28  Fed.  Rep.  440; 
Watts  v.  Waddle,  1  McLean  (U.  S.)  200;  Tardy 
v.  Morgan,  3  McLean  (U.  S.)  358;  Carpenter 
v.  Strange,  141  U.  S.  87;  Board  of  Public 
Works  v.  Columbia  College,  17  Wall.  (U.  S.) 
521;  Hall  v.  Lanning,  91  U.  S.  160;  Pennoyer 
v.  Neff,  95  U.  S.  714;  Hill  v.  Mendenhall,  21 
Wall.  (U.  S.)  453.  See  also  Atkinson  v.  Purdy, 
Crabbe  (U.  S.)  551;  Ouseley  v.  Lehigh  Valley 
Trust,  etc.,  Co.,  84  Fed.  Rep.  602. 

Alabama.  —  Bigger  v.  Hutchings,  2  Stew. 
•(Ala.)  445;  Puckett  v.  Pope,  3  Ala.  552;  Lucas 
v.  Darien  Bank,  2  Stew.  (Ala.)  280.  See  also 
Andrews  v.  Flack,  88  Ala.  294;  Hassell  v. 
Hamilton,  33  Ala.  280. 

Arkansas.  —  Pickett  v.  Ferguson,  45  Ark. 
177,  55  Am.  Rep.  545. 

California.  —  Kane  v.  Cook,  8  Cal.  449. 

Connecticut. — Slocum  v.  Wheeler,  1  Conn. 
4.29;  Aldrich  v.  Kinney,  4  Conn.  380,  10  Am. 
Dec.  151;  Dennison  v.  Hyde,  6  Conn.  508; 
Wood'  v.  Watkinson,  17  Conn.  500,  44  Am. 
Dec.  562;  Duryee  v.  Hale,  31  Conn.  217; 
Kibbe  v.  Kibbe,  Kirby  (Conn.)  119. 

Delaware.  —  Mitchell  v.  Garrett,  5  Houst. 
(Del.)  34;  Pritchett  v.  Clark,  3  Harr.  (Del.)  517. 
See  also  Pritchett  v.  Clark,  3  Harr.  (Del.)  241. 

District  of  Columbia.  —  Slack  v.  Perrine,  9 
App.  Cas.  (D.  C.)  128. 

Florida.  —  Winn  v.  Strickland,  34  Fla.  610; 
Drake  v.  Granger,  22  Fla.  348. 

Georgia.  —  Davis  v.  Smith,  5  Ga.  274,  48 
Am.  Dec.  279.  See  also  Epps  v.  Buckmaster, 
104.  Ga.  698;  Conley  v.  Chapman,  74  Ga.  709. 

Illinois.  —  Welch  v.  Sykes,  8  111.  197,  44  Am. 
Dec.  689;  Smith  v.  Smith,  17  111.  482;  Warren 
v.  McCarthy,  25  111.  95;  Sim  v.  Frank,  25  111. 
125;  Lawrence  v.  Jarvis,  32  111.  304;  Shufeldt 
v.  Buckley,  45  111.  223;  Jones  v.  Warner,  81 
111.  343;  Harvey  v.  Drew,  82  111.  606;  Baker  v. 
Palmer,  83  111.  568;  Dunham  v.  Dunham,  162 
111.  589,  affirming  57  111.  App.  475;  Bimeler  v. 
Dawson,  5  111.  536,  39  Am.  Dec.  430. 

Indiana.  —  Sherrard  v.  Nevius,  2  Ind.  241, 
52  Am.  Dec.  508;  Ashley  v.  Laird,  14  Ind.  222, 
77  Am.  Dec.  67;  Hood  v.  State,  56  Ind.  263,  26 
Am.  Rep.  21;  Cone  v.  Cotton,  2  Blackf.  (Ind.) 
82;  Terre  Haute,  etc.,  R.  Co.  v.  Baker,  122 
Ind.  433. 

Indian  Territory.  —  Raymond  v.  Raymond, 
(Indian  Ter.  1896)  37  S.  W.  Rep.  202. 

Iowa.  —  Blackman  v.  Wright,  96  Iowa  541; 
O'Rourke  v.  Chicago,  etc.,  R.  Co.,  55  Iowa 
332. 

Kansas.  —  Brinkman  v.  Shaffer,  23  Kan. 
52S;  Looney  v.  Reeves,  5  Kan.  App.  279. 

Kentucky.  —  Kerr  v.  Condy,  9  Bush  (Ky.) 
372;  Roberts  v.  Caldwell,  5  Dana  (Ky.)  512; 
Williams  v.  Preston,  3  J.  J.  Marsh.  (Ky.)  600, 
20  Am.  Dec  179;  Rogers  v.  Coleman,  Hard. 
(Ky.)  422,  3  Am.  Dec.  733;  Rogers  v.  Rogers, 
15  B.  Mon.  (Ky.)  364-  Oldham  v.  Robinson,  1 
B.  Mon.  (Ky.)  329.  See  also  Page  v.  McKee, 
3  Bush  (Ky.)  135,  96  Am.  Dec.  201. 

louisiana.  —  Davis  v.  Dugas,  11  La.  Ann. 


Clause.  —  And  this  rule,  in  its  applica- 

118.  See  also  Lampton's  Succession,  35  La. 
Ann.  418. 

Maine.  —  Middlesex  Bank  v.  Butman,  29 
Me.  19;  McVicker  v.  Beedy,  31  Me.  314,  50 
Am.  Dec.  666. 

Maryland.  —  Clark  v.  Bryan,  16  Md.  171; 
Weaver  v.  Boggs,  38  Md.  255;  Hanley  v. 
Donoghue.  59  Md.  239,  43  Am.  Rep.  554; 
Grover,  etc..  Sewing  Mach.  Co.  v.  Radcliffe, 
66  Md.  511;  Harryman  v.  Roberts,  52  Md.  64; 
U.  S.  Bank  v.  Merchants'  Bank,  7  Gill  (Md.) 
415- 

Massachusetts.  —  Borden  v.  Borden,  5  Mass. 
67,  4  Am.  Dec.  32;  Bissell  v.  Briggs,  9  Mass. 
462,  6  Am.  Dec.  88;  Folder  v.  Columbian  Ins. 
Co.,  99  Mass.  267,  96  Am.  Dec.  747;  McDer- 
mott  v.  Clary,  107  Mass.  501;  Stone  v.  Wain- 
wright,  147  Mass.  201;  Rand  v.  Hanson,  154 
Mass.  87.  26  Am.  St.  Rep.  210;  Ewer  v.  Coffin, 
1  Cush.  (Mass.)  23,  48  Am.  Dec.  587;  Phelps 
v.  Brewer,  9  Cush.  (Mass.)  390,  57  Am.  Dec. 
56;  Gleason  v.  Dodd,  4  Met.  (Mass.)  333;  Hall 
v.  Williams,  6  Pick.  (Mass.)  232,  17  Am.  Dec. 
356;  Woodward  v.  Tremere,  6  Pick.  (Mass.) 
354;  Carleton  v.  Bickford,  13  Gray  (Mass.) 
591,  74  Am.  Dec.  652.  See  also  Barrow  v. 
West,  23  Pick.  (Mass.)  270;  Healv  v.  Root,  11 
Pick.  (Mass.)  389. 

Michigan.  — Wilcox  v.  Kassick,  2  Mich.  165; 
Ha  ward  v.  Coon,  93  Mich.  442;  Bonesteel  v. 
Todd,  9  Mich.  371,  80  Am.  Dec.  90;  People 
v.  Dawell,  25  Mich.  247,  12  Am.  Rep.  260; 
Mi  Ewan  v.  Zimmer,  38  Mich.  765,  31  Am.  Rep. 
332;  Wright  v.  Wright,  24  Mich.  180. 

Minnesota.  —  Morey  v.  Morey,  27  Minn.  265. 

Mississippi.  —  Wright  v.  Weisinger,  5  Smed. 
&  M.  (Miss.)  210;  Miller  v.  Ewing,  8  Smed.  & 
M.  (Miss.)  421. 

Missouri. — Overstreet  v.  Shannon,  1  Mo. 
529;  Sallee  71.  Hays,  3  Mo.  116;  Wilson  v. 
Jackson,  10  Mo.  331;  Blackburn  v.  Jackson, 
26  Mo.  308;  Gillett  v.  Camp,  23  Mo.  375;  Mc- 
Laurine  v.  Monroe,  30  Mo.  462;  Winston  v. 
Taylor,  28  Mo.  82,  75  Am.  Dec.  112;  Latimer 
v.  Union  Pac.  R.  Co.,  43  Mo.  105,97  Am.  Dec. 
378;  Sevier  v.  Roddie,  51  Mo.  581;  Eager  v. 
Stover,  59  Mo.  87;  Napton  v.  Leaton,  71  Mo. 
358;  Meyer  v.  Hartman,  14  Mo.  App.  130; 
Williams  v.  Williams,  53  Mo.  App.  617;  Hays 
v.  Merkle,  67  Mo.  App.  55,  70  Mo.  App.  509; 
Hamill  v.  Talbott,  72  Mo.  App.  22.  See  also 
Rentschler  v.  Jamison,  6  Mo.  App.  135. 

Nebraska.  —  Tessier  v.  Englehart,  18  Neb. 
167;  Smith  v.  Smith,  19  Neb.  706. 

Nezv  Hampshire.  —  Whittier  v.  Wendell,  7 
N.  H.  257;  Rangely  v.  Webster,  11  N.  H.  299; 
Kittredge  v.  Emerson,  15  N.  H.  227;  Rogers 
v.  Odell,  39  N.  H.  452.  See  also  Thurber  v. 
Blackbourne,  I  N.  H.  242. 

New  fersey. —  Davis  v.  Headley,  22  N.  J. 
Eq.  115;  Moulin  v.  Trenton  Mut.  L.,  etc.,  Ins. 
Co.,  24  N.  J.  L.  222.  See  also  Robert  v. 
Hodges,  16  N.  J.  Eq.  299. 

New  York.  —  New  York  L.  Ins.  Co.  v.  Ait- 
kin, 125  N.  Y.  660;  Ward  v.  Boyce,  152  N.  Y. 
191,  affirming  80  Hun  (N.  Y.)  499;  Hoffman  v. 
Wight,  1  N.  Y.  App.  Div.  514;  Matter  of  Kim- 
ball, 18  N.  Y.  App.  Di".  320;  Shepard  v. 
Wright,  113  N.  Y.  5S2,  affirming  35  Hun  (N. 
Y.)  444,  which  affirmed  59  How.  Pr.  (N.  Y.) 
512;  Hoffman  v.  Newell,  2  Misc.  Rep.  (N.  Y. 
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tion  to  the  judgments  of  sister  states- 
Super.  Ct.)  570,  affirming  20  N.  Y.  Supp.  432; 
Matter  of  Bruyn,  17  Misc.  Rep.  (N.  Y.  Surro- 
gate Ct.)  481 ;  Kerr  v.  Kerr,  41  N.  Y.  272;  Fen- 
ton  v.  Garlick,  8  Johns.  (N.  Y.)  194;  Borden  v. 
Fitch,  15  Johns.  (N.  Y.)  121,  8  Am.  Dec.  225; 
Pawling  v.  Willson,  13  Johns.  (N.  Y.)  192;  Mc- 
Laughlin v.  Nichols,  13  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  244;  Trebilcox  v.  McAlpine,  46 
Hun  (N.  Y.)  469;  Martin  v.  Central  Vermont 
R.  Co.,  50  Hun  (N.  Y.)  347;  Cummings  v. 
Banks,  2  Barb.  (N.  Y.)6o2;  Hoffman  v.  Hoff- 
man, 55  Barb.  (N.  Y.)  269;  Black  v.  Black,  4 
Bradf.  (N.  Y.)  174;  Monroe  v.  Douglas,  4 
Sandf.  Ch.  (N.  Y.)  126,  affirmed  by  5  N.  Y. 
447;  Hovey  v.  Elliott,  61  N.  Y.  Super.  Ct.  409; 
Wheeler  v.  Raymond,  8  Cow.  (N.  Y.)  311; 
Bicknell  v.  Field,  8  Paige  (N.  Y.)  440;  Long  v. 
Long,  1  Hill  (N.  Y.)  597;  Kilburn  v.  Wood- 
worth,  5  Johns.  (N.  Y.)  37,  4  Am.  Dec.  321. 
See  also  Smith  v.  Central  Trust  Co.,  154  N.  Y. 
333,  affirming  12  N.  Y.  App.  Div.  278;  Wilson 
v.  Niles,  2  Hall  (N.  Y.)  358;  People  v.  Baker, 
76  N.  Y.  78,  32  Am.  Rep.  274;  English  v.  Mc- 
Intyre,  29  N.  Y.  App.  Div.  439;  Mervin  v. 
Kumbel,  23  Wend.  (N.  Y.)  293;  Hall  v.  Little- 
ton, (Supreme  Ct.)  13  N.  Y.  Supp.  323,  59  Hun 
(N.  Y.)  618. 

North  Carolina.  —  Irby  v.  Wilson,  1  Dev.  & 
B.  Eq.  (21  N.  Car.)  568;  Picket  v.  Johns,  I 
Dev.  Eq.  (16  N.  Car.)  123;  Davidson  v.  Sharpe, 
6  I  red.  L.  (28  N.  Car.)  14.  See  also  Morris  v. 
Burgess,  116  N.  Car.  40. 

Ohio.  — Arndt  v.  Arndt.  15  Ohio  33;  Spencer 
v.  Brock  way,  1  Ohio  259,  13  Am.  Dec.  615; 
Pennywit  v.  Foote,  27  Ohio  St.  600,  22  Am. 
Rep.  340;  Cross  v.  Armstrong,  44  Ohio  St. 
613;  Pelton  v.  Platner,  13  Ohio  209,  42  Am. 
Dec.  197.  See  also  Goodrich  v.  Jenkins, 
Wright  (Ohio)  349. 

Pennsylvania.  —  Steel  v.  Smith,  7  W.  &  S. 
(Pa.)  447;  Com.  v.  Bolich,  18  Pa.  Co.  Ct.  Rep. 
401;  Scott  v.  Noble,  72  Pa.  St.  115,  13  Am. 
Rep.  663;  Noble  v.  Thompson  Oil  Co.,  79  Pa. 
St.  354,  21  Am.  Rep.  66;  Guthrie  v.  Lowry,  84 
Pa.  St.  533;  Rogers  v.  Burns,  27  Pa.  St.  525; 
Rebstock  v.  Rebstock,  2  Pittsb.  (Pa.)  124,  7 
Pittsb.  Leg.  J.  (Pa.)  337.  See  also  Wissler  v. 
Herr,  162  Pa.  St.  552. 

Rhode  Island.  —  Watson  v.  Steinau,  19  R.  I. 
218,  61  Am.  St.  Rep.  768;  Rathbone  v.  Terry, 
1  R.  I.  73- 

South  Carolina.  —  Campbell  v.  Home  Ins. 
Co.,  1  S.  Car.  158;  McCreery  v.  Davis,  44  S. 
Car.  195,  51  Am.  St.  Rep.  794;  Coskery  v. 
Wood,  52  S.  Car.  516;  Miller  v.  Miller,  1 
Bailey  L.  (S.  Car.)  242;  Jenkins  Putnam,  1 
Bay  (S.  Car.)  8,  1  Am.  Dec.  594;  Menlove  v. 
Oakes,  2  McMull.  L.  (S.  Car.)  162.  See  also 
Napier  v.  Gidiere,  Spears  Eq.  (S.  Car.)  215,  40 
Am.  Dec.  613. 

•nncssee.  —  Barrett    v.    Oppenheimer,  12 
Heisk.  (Tenn.)  298. 

Texas.  —  Fryer  v.  Meyers,  (Tex.  1890)  13  S. 
W.  Rep.  1025.  See  also  Hall  v.  Mackay,  78 
Tex.  248. 

Vermont.  —  Woodruff  v.  Tavlor,  20  Vt.  65; 
Fullerton  v.  Horton,  11  Vt.425;  Price  v.  Hickok, 
39  Vt.  292;  Wood  v.  Augustins,  70  Vt.  637. 
See  also  Starkweather  v.  Loomis,  2  Vt.  573. 

West  Virginia.  —  Stewart  v,  Stewart,  27  W. 
Va.  167;  Crumlish  v.  Central  Imp.  Co.,  3S  W. 


is  in  no  way  modified  by  the  full  faith 

Va.  390,  45  Am.  St.  Rep.  872;  Stewart  v. 
Northern  Assur.  Co.,  (W.  Va.  1898)  32  S.  E. 
Rep.  218.  See  also  Sayre  v.  Harpold  33  W 
Va.  553. 

Wisconsin.  —  Rape  v.  Heaton,  9  Wis.  328,  76 
Am.  Dec.  269;  Jones  v.  Spencer,  15  Wis.  583; 
Smith  v.  Grady,  68  Wis.  215;  Renier  v.  llurl- 
but,  81  Wis.  24,  29  Am.  St.  Rep.  850;  Griggs 
v.  Becker,  87  Wis.  313. 

Fact  that  Judgment  Is  Authorized  by  Statute 
Not  Alone  Sufficient  to  Entitle  It  to  Recognition.— 
In  Ward  v.  Boyce,  152  N.  Y.  191.  afftmmg  80 
Hun  (N.  Y.)  499,  O'Brien,  J.,  delivering  the 
opinion  of  the  court,  said:  "  If  the  proceed- 
ings involve  the  determination  of  the  personal 
liability  of  the  defendant,  he  must  be  brought 
within  the  jurisdiction  by  service  of  process 
within  the  state,  or  voluntary  appearance.  If 
it  be  a  proceeding  in  rem  the  res  must  have 
been  seized  or  attached,  or  at  least  must  be 
within  the  jurisdiction.  *  *  *  The  pro- 
ceedings in  Vermont  were  substantially  in  ac- 
cordance with  the  statutes  of  that  state.  It  is 
not  enough,  however,  to  show  that  the  judg- 
ment was  authorized  by  statute.  In  order  to 
entitle  it  to  full  faith  and  credit  in  another 
jurisdiction,  it  must  appear  that  the  statute 
contemplated  a  judicial  proceeding  in  conform- 
ity with  the  principles  above  stated." 

Foundation  of  Doctrine  of  Conclusiveness  of 
Judgments  in  Rem.  —  The  rule  that  the  sentence 
of  a  foreign  court  in  a  proceeding  in  >,m  is 
entirely  conclusive  on  all  the  parlies  in  inter- 
est for  collateral  purposes  proceeds  on  the 
ground  that  the  court  pronouncing  the  decree 
had  jurisdiction  over  the  cause,  and  that  the 
res  was  either  positively  or  constructively  in 
its  possession,  and  submitted  to  its  jurisdic- 
tion. Bradstreet  v.  Neptune  Ins.  Co.,  iSumn 
(U.  S.)  600. 

Ex-parte  Judgment  Should  Not  Be  Enforced 
Further  than  It  May  Be  Made  to  Appear  to  Be 

Right. —  An  ex-parte  judgment  against  a  per- 
son not  a  citizen  or  an  inhabitant  of  the  coun- 
try has  no  extraterritorial  obligation,  and 
ought  not  to  be  respected  by  the  courts  of 
other  countries  further  than  it  may  be  made 
to  appear  to  be  right.  Irby  v.  Wilson,  1  Dev. 
&  B.  Eq.  (21  N.  Car.)  568;  Battle  v.  Jones.  6 
Ired.  Eq.  (41  N.  Car.)  567. 

Judgment  Against  Foreign  Corporations.  —  In 
Goldey  v.  Morning  News,  156  U.  S.  518, 
affirming  42  Fed.  Rep.  112,  Gray,  J.,  deliver- 
ing the  opinion  of  the  court,  said:  "A  judg- 
ment rendered  in  a  court  of  one  state,  against 
a  corporation  neither  incorporated  nor  doing 
business  within  the  state,  must  be  regarded  as 
of  no  validity  in  the  courts  of  another  state,  or 
of  the  United  States,  unless  service  of  process 
was  made  in  the  first  state  upon  an  agent  ap- 
pointed to  act  there  for  the  corporation,  and 
not  merely  upon  an  officer  or  agent  residing  in 
another  state,  and  only  casually  within  the 
state,  and  not  charged  with  any  business  of 
the  corporation  there.  Lafavette  Ins.  Co.  v. 
French,  18  How.  (U.  S.)404;  St.  Clair  v.  Cox, 
106  U.  S.  357;  Fitzgerald,  etc.,  Constr.  Co.  v. 
Fitzgerald,  137  U.  S.  106;  Mexican  Cent.  R. 
Co.  v.  Pinknev,  149  U.  S.  194;  In  re  Hohorst, 
150  U.  S.  663." 

Judgment  Obtained  Without  Notice  Not  Necessa- 
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and  credit  clause  of  the  Federal  Constitution,  or  the  Act  of  Congress  passed  in 

pursuance  thereof.1 

No  Presumption  of  Validity  Where  Judgment  Rendered  Against  Nonresident  Not  Served  Within 
state  —  From  this  it  naturally  follows  that  the  presumption  m  favor  of  the 
validity  of  a  judgment  of  a  sister  state  does  not  extend  to  a  case  where  it 
appears  from  the  record  that  the  defendant  was  a  nonresident,  and  does  not 
appear  that  service  of  process  was  made  upon  him  within  the  state. 

When  Costs  of  Foreign  Proceedings  May  Be  Imposed  as  Damages.  —  In  one  case  the  Eng- 
lish court  of  chancery  considered  that  where  it  found  that  proceedings  in  a 
foreign  court  were  rendered  necessary  by  the  resistance  of  the  defendant 
therein  to  a  proper  demand,  it  would  order  him  to  pay  the  costs  of  such  pro- 
ceedings by  way  of  damages,  although  the  decree  of  the  foreign  court  having 
been  obtained  in  his  absence,  and  without  notice,  would  not  be  otherwise 
enforced  against  him.3 

Sufficiency  of  Notice  of  Proceedings  in  Rem  Governed  by  Lex  Fori.  —  In  order  tnat  a 
judgment  in  rem  of  a  foreign  country  be  enforced,  it  must  appear  that  the 
parties  in  interest  in  rem  had  had  notice,  or  an  opportunity  to  defend  their 
interest  before  the  judgment  was  decreed  or  pronounced,  but  the  manner  of 
giving  such  notice  and  the  sufficiency  thereof  are  regulated  wholly  by  the  local 
law  where  the  proceedings  take  place.4 

Ohio  Doctrine  as  to  Effect  of  Sister  State  Judgment  Rendered  When  Defendant  Was  Not  Before 
the  Court. -In  Ohio  a  judgment  of  a  sister  state  has  been  considered  to  be 
prima  facie  evidence  where  the  defendant  did  not  appear  before  the  court  by 
which  such  judgment  was  rendered,  though  it  could  not  be  conclusive. 

(2)  Rizht  to  'Inquire  into  Jurisdiction  —  (a)  in  General.  —  It  is  well  settled 
that  a  foreign  judgment  may  always  be  impeached  for  lack  of  jurisdiction  in 
the  court  rendering  the  same;  6  and  that  the  court  in  which  such  judgment  is 

rily Void  —  Effect.  —  Wherein  an  action  upon  a 
judgment  of  a  sister  state  it  appears  that  the 
judgment  was  rendered  in  the  absence  of  the 
defendant,  and  without  any  personal  notice  to 
him  of  the  suit,  but  it  does  not  appear  that  he 
was  not  a  resident  of  the  state  wherein  the 
judgment  was  rendered,  nor  that  the  judg- 
ment was  not  recovered  in  conformity  with  the 
laws  of  that  state,  the  judgment  must  be  con- 
strued not  as  conclusive,  for  want  of  personal 
notice,  nor  as  absolutely  void,  since  it  must  be 
presumed  that  the  defendant  was  a  resident  of 
the  state  where  the  judgment  was  rendered, 
and  amenable  to  its  laws  when  the  suit  was 
commenced;  but  such  judgment  must  be  con- 
sidered as  a  judgment  of  a  foreign  country, 
and  prima  facie  evidence  of  a  debt.  It  is,- per 
se,  a  cause  of  action,  and  may  be  declared  on 
without  setting  forth  the  original  demand,  but 
its  justice  is  subject  to  be  impeached,  and  it 
may  be  shown  to  have  been  unduly  or  irregu- 
larly obtained.  Holt  v.  Alloway,  2  Blackf. 
(Ind.)  108.  .  ,  ,„..„. 

1.  Rule  Not  Modified  by  Full  Faith  and  Credit 
Clause  or  Legislation  Pursuant  Thereto.  —  Hunt- 
ington v.  Attrill,  146  U.  S.  657;  D'Arcy  v. 
Ketchum,  11  How.  (U.S.)  165;  Davis  v.  Head- 
ley  22  N.  J.  Eq.  115;  Penny  wit  v.  Foote,  27 
Ohio  St.  600,  22  Am.  Rep.  340;  Rebstock  v. 
Rebstock,  2  Pittsb.  (Pa.)  124,  7  Pittsb.  Leg.  J. 

)  337> 

2.  No  Presumption  of  Validity  of  Judgment 
Against  Nonresident  Not  Served  Within  State.  — 
Rand  v.  Hanson,  154  Mass.  87,  26  Am.  St. 

R<3P  Imposition  of  Costs  of  Foreign  Proceedings  as 
Damages.  —  Griffin  v.  Brady,  39  L-  J-  Ch-  l36- 


gq  1 


4.  Sufficiency  of  Notice  of  Proceedings  in  Rem 
Governed  by  Lex  Fori.  —  Monroe  v.  Douglas,  4 
Sandf.  Ch.  (N.  Y.)  126,  affirmed  5  N.  Y.  447- 

5.  Spencer  v.  Brockway,  1  Ohio  259,  13  Am. 
Dec.  615.  But  compare  Pelton  v.  Platner,  13 
Ohio  209,  42  Am.  Dec.  197;  Evans  v.  Instine, 
7  Ohio  (pt.  i.)  275.  _  . 

6.  Impeachment  for  Lack  of  Jurisdiction  — 
England.  —  Vanquelin  v.  Bouard,  15  C.  B.  N. 
S.  '341,  109  E.  C.  L.  341  f. 

Canada.  —  Reg.  v.  Wright,  17  New  Bruns. 
363. 

Arkansas.  —  Conway  v.  Ellison,  14  Ark.  360. 
United  States.  —  Grover,  etc..  Sewing  Mach. 
Co.  v.  Radcliffe,  137  U.  S.  287. 

Connecticut.  —  Coit  v.  Haven,  30  Conn.  190. 
Florida.  —  Braswell  v.  Downs,  n  Fla.  62. 
Georgia.  —  Davis  v.  Smith,  5  Ga.  274,  48  Am. 
Dec.  279. 

Illinois.  —  Bimeler  v.  Dawson,  5  111.  53°.  39 
Am.  Dec.  430;  Dunham  v.  Dunham,  162  111. 
589,  affirming  57  111.  App.  475- 

Indian  Territory.  —  Raymond  v.  Raymond, 
(Indian  Ter.  1896)  37  S.  W.  Rep.  202. 

Kentucky.  —  Davis  v.  Connelly,  4  B.  Mon. 
(Ky.)  136.  See  also  Rogers  v.  Coleman,  Hard. 
(Ky.)  422,  3  Am.  Dec.  733- 

Maine.  —  Rankin  v.  Goddard,  54  Me.  28,  89 
Am.  Dec.  718,  55  Me.  389. 

Maryland.  —  U.  S.  Bank  v.  Merchants  Bank, 
7  Gill  (Md.)  415. 

Massachusetts.  —  Buttrick  v.  Allen,  8  Mass. 
273,  5  Am.  Dec.  105;  Bissell  v.  Briggs,  9  Mass. 
462,  6  Am.  Dec.  88;  Bartlet  v.  Knight,  I 
Mass.  401,  2  Am.  Dec.  36;  Com.  v.  Green,  17 
Mass.  515;  Jacobs  v.  Hull,  12  Mass.  25;  Wood- 
ward v.  Tremere,  6  Pick.  (Mass.)  354;  Hall  v. 
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introduced  as  a  cause  of  action  or  defense,  or  as  evidence,  may  make  such 
inquiries  as  may  be  deemed  necessary,  into  the  jurisdiction  of  the  court  which 
rendered  the  judgment  over  the  person,  or  in  respect  to  the  subject-matter  or 
if  the  proceeding  was  tn  rem,  over  the  res.1  '  * 

Rule  Not  Changed  by  Full  Faith  and  Credit  Clause  in  Federal  Constitution.  -  And  it  is 
equally  well  established  that  the  full  faith  and  credit  clause  of  the  Federal  Con 
stltution  and  the  Act  of  Congress  passed  in  pursuance  thereof,  do  not  prevent 
a  similar  inquiry  as  to  the  jurisdiction  of  a  court  of  one  state,  or  a  federal 
court,  to  render  judgment  which  is  relied  upon  in  a  court  of  another  state  * 


Williams,  6  Pick.  (Mass.)  232,  17  Am.  Dec.  356- 
Warren  v.  Flagg,  2  Pick.  (Mass.)  448. 

Missouri.  —  Napton  v.  Leaton,  71  Mo.  358. 

New  Hampshire.  —  Russell  v.  Perry  14  N 
H.  152;  Rogers  v.  Odell,  39  N.  H.  452. 

Neui  Yo rk.  —  Smith  v.  Central  Trust  Co., 
154  N.  Y.  333,  affirming  12  N.  Y.  App.  Div. 
278;  Trebilcox  v.  McAlpine,  46  Hun  (N.  Y.) 
469;  Cassidy  v.  Leitch,  2  Abb.  N.  Cas.  (N.  Y. 
c-  PI-)  3I5;  Kinnier  v.  Kinnier,  45  N.  Y.  535] 
6  Am.  Rep.  132;  Hunt  v.  Hunt,  72  N.  Y.  217^ 
28  Am.  Rep.  129;  People  v.  Dewey,  23  Misc' 
Rep.  (N.  Y.  Supreme  Ct.)  267. 

North  Carolina.  —  Miller  v.  Leach,  05  N 
Car.  229. 

Pennsylvania. — Cheriot  v.  Foussat,  3  Binn 
(Pa.)  220. 

Texas.  —  Morgan  v.  Morgan,  1  Tex.  Civ 
App.  315. 

Vermont.  —  Wood  v.  Augustins,  70  Vt.  637. 
Judgment  of  Court  of  Indian  Nation  May  Be  Im- 
peached. —  Under  the  rule  that  a  judgment  ren- 
dered by  the  court  of  another  state  may  be  at- 
tacked collaterally  for  want  of  jurisdiction,  it 
is  competent,  in  an  action  in  the  United  States 
court  in  the  Indian  Territory,  to  impeach  col- 
laterally, on  the  ground  of  lack  of  jurisdiction, 
a  decree  of  divorce  granted  by  a  circuit  court 
of  the  Cherokee  nation.  Raymond  v.  Ray- 
mond, (Indian  Ter.  1896)  37  S.  W.  Rep.  202. 

1.  Jurisdiction  of  Court  of  Foreign  Country  May 
Be  Inquired  Into.  —  Australasia  Bank  v.  Nias, 
15  Jur.  967,  16  Q.  B.  717,  71  E.  C.  L.  717,  20  L. 
J.  Q.  B.  284;  Schibsby  v.  Westenholz,  L.  R.  6 
Q.  B.  155;  Beaty  v.  Cromwell,  9  Ont.  Pr. 
ReP-  547;  Grover,  etc.,  Sewing  Mach.  Co  v 
Radcliffe,  137  U.  S.  287;  Hall  v.  Lanning,  9i 
U.  S.  160.  See  also  Sheehy  v.  Professional  L. 
Assur.  Co.,  3  C.  B.  N.  S.  597,  9r  E.  C.  L.  597, 
4  Jur.  N.  S.  27,  27  L.  J.  C.  P.  233;  Simms  v. 
Henderson,  ir  Q  B.  1015,  63  E.  C.  L.  1015,  17 
L.  J.  Q.  B.  209,  12  Jur.  773. 

Inquiry  into  Composition  of  Court.  —  When,  in 
an  action  between  the  insurer  of  a  vessel  and 
the  insured,  a  sentence  of  a  foreign  court  of 
admiralty  condemning  the  vessel  and  cargo  is 
introduced  in  evidence,  the  court  may  examine 
whether  the  tribunal  which  condemned  the 
property  was  rightfully  constituted  by  the  law 
of  nations.  Cucullu  v.  Louisiana  Ins.  Co  5 
Martin  N.  S.  (La.)  464,  16  Am.  Dec.  199; 
Cucullu  v.  Orleans  Ins.  Co.,  5  Martin  N.  S 
(La.)  492. 

2.  Jurisdiction  of  Court  of  Sister  State  May  Be 
Inquired  Into  —  United  Stan  's.  —  Wisconsin  v 
Pelican  Ins.  Co.,  127  U.  S.  265;  Thompson  v. 
Whitman,  18  Wall.  (U.  S.)  457;  Cole  v.  Cun- 
ningham, 133  U.  S.  107;  Hall  v.  Lanning,  91 
U.  S.  160;  Reynolds  v.  Stockton,  140  U.  S  254 
affirming^  N.  J.  Eq.  211.  3  Am.  St.  Rep.  305! 
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Grover,  etc.,  Sewing  Mach.  Co.  v.  Radcliffe, 
137  U.  S.  287;  Christmas  v.  Russell,  5  Wall* 
(,V',,S  )  l9°-  See  also  Hazeltine  v.  Mississippi 
Valley  F.  Ins  Co.,  55  Fed.  Rep.  743;  Simmons 
v.  Saul  138  U.  S.  439;  Hubbard  v.  American 
Invest.  Co.,  70  Fed.  Rep.  808. 

Alabama.  —  Lucas  v.  Darien  Bank  2  Stew 
(Ala.)  280. 

Colorado.  —  Marr  v.  Wetzel,  3  Colo.  2 
Delaware.  —  Mitchell  v.  Garrett,  5  Houst 
(Del.)  34. 

Illinois.  —  Zepp  v.  Hager,  70  111.  223;  Mc- 
Millan v.  Lovejoy,  115  111.  498. 

Indiana.  —  Holt  v.  Alloway,  2  Blackf.  (Ind.) 
108.  See  also  Terre  Haute,  etc.,  R.  Co  v 
Baker,  122  Ind.  433. 

Iowa.  —  Dunlap   v.  Cody,  31  Iowa  260,  7 
Am.  Rep.   129;    Danforth  v.  Thompson, '34 
Iowa  243;  O'Rourke  v.  Chicago,  etc.,  R  Co 
55  Iowa  332. 

Kansas.  —  Chicago,  etc.,  R.  Co.  v.  Camp, 
bell,  5  Kan.  App.  423.  — 

Kentucky.  —  Page  z:  McKee,  3  Bush  (Ky  ) 
135-  96  Am.  Dec.  201.  See  also  Rogers  v. 
Coleman,  Hard.  (Ky.)  422,  3  Am.  Dec.  733. 

Louisiana.  —  Mutual  Nat.  Bank  v.  Moore,  50 
La.  Ann.  1332. 

Maryland.  —  Harryman  v.  Roberts,  52  Md 
64;  Glenn  v.  Williams,  60  Md.  93. 

Massachusetts.  —  Sewall  v.  Sewall,  122  Mass 
156,  23  Am.  Rep.  299;  Ewer  v.  Coffin,  1  Cush! 
Mass.)  23,  48  Am.  Dec.  587;  Bissell  v. 
Wheelock,  11  Cush.  (Mass.)  277;  Gleason  v 
Dodd,  4  Met.  (Mass.)  333;  Folger  v.  Colum- 
bian  Ins.  Co.,  99  Mass.  267,  96  Am.  Dec.  747- 
Bissell  v.  Bnggs,  9  Mass.  462,  6  Am.  Dec.  88 
Michigan.  —  Wilcox  v.  Kassick,  2  Mich.  165- 
People  v.  Dawell,  25  Mich.  247,  12  Am  Rep' 
260. 

Minnesota.  —  Morey  v.  Morey,  27  Minn.  265 

Mississippi.  —  Miller  v.  Ewing,  8  Smed  & 
M.  (Miss.)  421. 

Missouri.  —  Latimer  v.  Union  Pac.  R  Co 
43  Mo.  105,  97  Am.  Dec.  378;  Barnev  v.  White' 
46  Mo.  137;  Hays  v.  Merkle,  70  Mo.  App.  500- 
Hamill  v.  Talbott,  72  Mo.  App.  22-  Corby  v 
Wright,  4  Mo.  App.  443. 

New  Jersey.  —  Mackay  v.  Gordon,  34  N  T 
L.  286. 

New  York.  —  Kerr  v.  Kerr,  41  N  Y  27->- 
Noyes  v.  Butler,  6  Barb.  (N.  Y.)6i3.  See  also 
Hovey  v.  Elliott,  61  N.  Y.  Super.  Ct.  409. 

Ohio.  —  Pennywit  v.  Foote,  27  Ohio  St.  600, 
22  Am.  Rep.  340. 

Pennsylvania.  —  Steel  v.  Smith,  7  W.  &  S. 
(Pa.)  447;  Baxley  v.  Linah,  16  Pa.  St.  241,  55 
Am.  Dec.  494;  Motter  v.  Welty,  12  Pa.  Co. 
Ct.  Rep.  S2,  2  Pa.  Dist.  Rep.  39. 

South  Carolina.  —  McCreery  v.  Davis,  44  S. 
Car.  105,  51  Am.  St.  Rep.  794. 
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Inquiry  as  to  Jurisdiction  Necessarily  Arises.  —  In  one  case  the  court  has  gone  SO  far 
I     as  to  say  that  when  it  is  sought  to  enforce  the  judgment  of  a  court  of  a 
i     foreign  country  or  of  a  sister  state,  "  the  inquiry  necessarily  arises,  had  the 
court  jurisdiction  of  the  subject-matter  of  the  judgment?"  1 

(b)  Contradiction  of  Record  Which  on  Its  Face  Shows  Jurisdiction.  —  It  has  been  a  sub- 
ject of  some  dispute  whether  or  not  it  is  competent  in  an  action  on  the  judg- 
ment of  a  sister  state,  where  the  jurisdiction  appears  from  the  record,  to 
contradict  such  record  by  proof  that  the  court  did  not  in  fact  have  jurisdic- 
tion. The  better  opinion,  and  that  which  is  supported  by  the  preponderance 
of  authority,  is  that  such  contradiction  is  permissible,2  as,  if  the  court  which 


Tennessee.  —  Barrett  v.  Oppenheimer,  12 
Heisk.  (Tenn.)  298;  Kelly  v.  Hooper,  3  Yerg. 
(Tenn.)  395. 

Texas.  —  Brown  v.  Mitchell,  75  Tex.  9; 
Southern  Ins.  Co.  v.  Wolverton  Hardware  Co., 
(Tex.  1892)  19  S.  W.  Rep.  615. 

Vermont.  —  Betts  v.  Johnson,  68  Vt.  549; 
Wood  v.  Augustins,  70  Vt.  637;  Fullerton  v. 
Horton,  11  Vt.  425. 

West  Virginia.  —  Gilchrist  v.  West  Virginia 
Oil,  etc.,  Co.,  21  W.  Va.  115,  45  Am.  Rep.  555; 
Stewart  v.  Stewart,  '27  W.  Va.  167;  Crumlish 
v.  Central  Imp.  Co.,  38  W.  Va.  390,  45  Am.  St. 
Rep.  872. 

State  Court  May  Inquire  into  Jurisdiction  of 
Supreme  Court  of  District  of  Columbia.  —  Hovey 
v.  Elliott,  61  N.  Y.  Super.  Ct.  409. 

1.  Inquiry  as  to  Jurisdiction  Necessarily  Arises. 

—  Lincoln  v.  Tower,  2  McLean  (U.  S.)  473. 

But,  nevertheless,  it  was  held  in  this  case 
that  where  the  record  of  a  judgment  of  a  sis- 
ter state  showed  jurisdiction  in  the  court  ren- 
dering the  judgment,  the  record  could  not  be 
contradicted.    See  the  next  section. 

2.  Record  Showing  Jurisdiction  May  Be  Contra- 
iicted  —  United  States.  —  Thompson  v.  Whit- 
man, 18  Wall.  (U.S.)  457;  Knowles  v.  Logans- 
port  Gas  Light,  etc.,  Co.,  19  Wall.  (U.  S.)  58; 
Graham  v.  Spencer,  14  Fed.  Rep.  603;  Hall 
v.  Lanning,  91  U.  S.  160;  Hill  v.  Mendenhall, 
21  Wall.  (U.  S.)  453;  St.  Clair  v.  Cox,  106  U.  S. 
350;  Henning  v.  Planters'  Ins.  Co.,  28  Fed. 
Rep.  440. 

California.  —  Matter  of  James,  99  Cal.  374, 
37  Am.  St.  Rep.  60. 

Connecticut.  —  Aldrich  v.  Kinney,  4  Conn. 
380,  10  Am.  Dec.  151. 

Delaware.  —  Pritchett  v.  Clark,  3  Harr. 
(Del.)  517.  See  also  Priichett  v.  Clark,  3  Harr. 
(Del.)  241. 

Illinois.  —  Shufeldt  v.  Buckley,  45  111.  223. 

Indiana.  —  Pond  v.  Simons,  17  Ind.  App.  84. 

Indian  Territory.  —  Minterz/.  Green,  (Indian 
Ter.  1899)  49  S.  W.  Rep.  48. 

Iowa.  —  Pollard  v.  Baldwin,  22  Iowa  328; 
Hindman  v.  Mackall,  3  Greene  (Iowa)  170; 
Lowe  v.  Lowe,  40  Iowa  220;  Salladay  v.  Bain- 
hill,  29  Iowa  555. 

Maine. — Gregory  -j.  Gregory,  78  Me.  187, 
57  Am.  Rep.  792. 

Massachusetts.  —  Com.  v.  Green,  17  Mass. 
544;  Folger  v.  Columbian  Ins.  Co.,  99  Mass. 
267,  96  Am.  Dec.  747;  Sewall  v.  Sewall,  122 
Mass.  156,  23  Am.  Rep.  299;  Gilman  v.  Gil- 
man,  126  Mass.  26,  30  Am.  Rep.  646;  Gibson 
v.  Manufacturers'  F.  &  M.  Ins.  Co.,  144  Mass. 
81;  Carleton  v.  Bickford,  13  Gray  (Mass.)  591, 
74  Am.  Dec.  652. 

Missouri.  —  Marx  v.  Fore,  51  Mo.  69,  11  Am. 
13  C.  of  L. — 63 


Rep.  432;  Corby  v.  Wright,  4  Mo.  App.  443; 
Holdridge  v.  Marsh,  30  Mo.  App.  352;  Napton 
v.  Leaton,  71  Mo.  358. 

New  Hampshire.  — Thurber  v.  Blackbourne, 
1  N.  H.  246. 

New  Jersey.  —  Mackay  v.  Gordon,  34  N.  J. 
L.  286. 

New  York.  —  McLaughlin  v.  Nichols,  13  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  244;  Bradshaw  v. 
Heath,  13  Wend.  (N.  Y.)  407;  Shumway 
v.  Stillman,  6  Wend.  (N.  Y.)  447;  Starbuck  v. 
Murray,  5  Wend.  (N.  Y.)  148,  21  Am.  Dec.  172; 
Noyes  v.  Butler,  6  Barb.  (N.  Y.)  613;  Kerr  v. 
Kerr,  41  N.  Y.  272;  Kilburn  v.  Woodworth,  5 
Johns.  (N.  Y.)  37,  4  Am.  Dec.  321;  Hitchcock 
v.  Aicken,  1  Cai.  (N.  Y.)  460;  Matter  of  Kim- 
ball, 18  N.  Y.  App.  Div.  320;  Hoffman  v.  Hoff- 
man, 46  N.  Y.  30,  7  Am.  Rep.  299;  Latham  v. 
Delany,  59  N.  Y.  Super.  Ct.  37;  Hoffheimer  v. 
Stiefel,  17  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  236; 
Harrod  v.  Barretto,  2  Hall  (N.  Y.)  302. 

Ohio.  —  Pennywit  v.  Foote,  27  Ohio  St.  600, 
22  Am.  Rep.  340;  Cunningham  v.  Bucking- 
ham, 1  Ohio  264;  Kingsborough  v.  Tousley, 
56  Ohio  St.  450. 

Oregon.  —  Murray  v.  Murray,  6  Oregon  17. 
Pennsylvania.  —  Benton  v.  Burgot,  10  S.  &  R. 
(Pa.)  242;  Com.  v.  Bolich,  18  Pa.  Co.  Ct.  Rep. 
401;  Fritz  v.  Fisher,  5  Clark  (Pa.)  350,  3  Am. 
L.  Reg.  243;  Guthrie  v.  Lowry,  84  Pa.  St.  533; 
Noble  v.  Thompson  Oil  Co.,  79  Pa.  St.  354, 
21  Am.  Rep.  66;  Price  v.  Schaeffer,  161  Pa.  St. 
530,  34  W.  N.  C.  (Pa.)  442  {citing  12  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  148)  overruling 
expressly  Wetherill  v.  Stillman,  65  Pa.  St.  105, 
Lance  v.  Dugan,  22  W.  N.  C.  (Pa.)  132,  and, 
by  necessary  implication,  Railroad  Co.  v. 
Mercer,  11  Phila.  (Pa.)  226,  33  Leg.  Int.  (Pa.) 
366;  Lance  v.  Dugan,  (Pa.  1888)  13  Atl.  Rep. 
942. 

Texas. —  See  Russell  v.  Butler,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  406, 

Vermont.  —  Wood  v.  Augustins,  70  Vt.  637; 
Hoxie  v.  Wright,  2  Vt  263. 

Virginia.  —  Bowler  v.  Huston,  30  Gratt. 
(Va.)  266,  32  Am.  Rep.  673. 

Washington.  —  Aultman  -'.  Mills,  9  Wash. 
68;  Ritchie  v.  Carpenter,  2  Wash.  512,  26  Am. 
St.  Rep.  877. 

Wisconsin.  —  Rape  v.  Heaton,  9  Wis.  328,  76 
Am.  Dec.  269. 

The  fact  that  a  court  of  a  sister  state  has 
rendered  judgment  against  a  person  can 
amount  to  no  more  than  prima  facie  evidence 
of  jurisdiction.  An  averment  in  the  record 
that  the  administrator  of  the  person  who  orig- 
inally commenced  an  action  in  a  sister  state 
appeared  to  prosecute  is  not  conclusive  upon 
the  question  as  to  whether  the  court  had  juris- 
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rendered  the  judgment  did  not  have  the  necessary  jurisdiction,  the  judgment 
does  not,  as  against  the  defendant,  constitute  a  record  within  the  meaning  of 
the  Federal  Constitution  and  the  Act  of  Congress.1  But  there  are  a  consider- 
able number  of  cases  in  which  contrary  opinion  has  been  asserted.2 

Duly  Authenticated  Record  Prima  Facie  Evidence  of  Jurisdiction.  —  It  is  not  disputed 
however,  that  the  duly  authenticated  record  of  a  judgment  of  a  sister  state  is. 
prima  facie  evidence  of  the  jurisdiction  of  the  court  which  rendered  such 
judgment.3 

Effect  of  Recital  in  Record  that  Defendant  Appeared  by  Attorney.  —  It  has  been  held 
that,  while  a  recital  in  the  record  of  a  judgment  of  a  sister  state  that  the 
defendant  appeared  by  attorney  could  not  be  contradicted,  yet  the  authority 
of  such  attorney  to  appear  for  the  defendant  might  be  contested  by  pleas  and 
proof.4  But,  on  the  other  hand,  the  right  to  contest  even  the  authority  of 
the  attorney  under  such  circumstances  has  been  denied.5 

Effect  of  Direct  Adjudication  in  Court  of  Sister  State  as  to  Jurisdiction.  —  And  it  has  been 
held  that  a  direct  adjudication  by  the  courts  of  one  state  that  the  court  which 
rendered  a  certain  judgment  had  the  requisite  authority  and  that  the  parties- 
were  legally  brought  before  the  court,  is  conclusive  on  the  question  in  every 


diction  of  his  person,  where  the  record  nowhere 
states  that  he  appeared  in  person,  or  that  the 
attorney  who  appeared  for  him  was  duly 
authorized  to  do  so.  Gleason  v.  Dodd,  4  Met. 
(Mass.)  333. 

1.  Reasons  for  the  Rule.  —  In  Noyes  v.  Butler, 
6  Barb.  (N.  Y.)  613,  Paige,  P.  J.,  delivering 
the  opinion  of  the  court,  said:  "  If  the  court 
had  not  jurisdiction,  the  paper  introduced  is, 
as  to  the  defendant,  no  record.  The  principle 
which  forbids  the  contradiction  of  a  record 
has  no  application  to  a  case  where  the  ques- 
tion is  whether  there  is  or  is  not  a  record." 
See  also  Rape  v.  Heaton,  9  Wis.  328,  76  Am. 
Dec.  269;  Marx  v.  Fore,  51  Mo.  69,  11  Am. 
Rep.  432. 

2.  Doctrine  that  Record  Cannot  Be  Contradicted 
as  to  Jurisdiction  —  United  States.  —  Lincoln  v. 
Tower,  2  McLean  (U.  S.)  473;  Westerwelt  v. 
Lewis,  2  McLean  (U.  S.)  511;  Logansport  Gas 
Light,  etc..  Co.  v.  Knowles,  2  Dill.  (U.  S.)  421; 
Todd  v.  Crumb,  5  McLean  (U.  S.)  172. 

Alabama. — See  Foster  v.  Glazener,  27  Ala. 
391- 

Connecticut.  —  Bank  of  North  America  v. 
Wheeler,  28  Conn.  433,  73  Am.  Dec.  683. 

Delaware.  —  Pritchett  v.  Clark,  5  Harr. 
(Del.)  63. 

Illinois. — Zepp  v.  Hager,  70  III.  223.  See 
also  Bimeler  v.  Dawson,  5  111.  536,  39  Am. 
Dec.  430. 

Indiana.  —  Westcott  v.  Brown,  13  Ind.  83. 
Iowa.  —  Caughran  v.  Gilman,  72  Iowa  570. 
See  also  Danforth   v.    Thompson,  34  Iowa 


Caldwell,  5  Dana 


243  ^ 

Kentucky.  —  Roberts 
(Ky.)  512. 

Massachusetts.  —  Hall  v.  Williams,  6  Pick. 
(Mass.)  232,  17  Am.  Dec.  356. 

Michigan.  —  Wilcox  v.  Kassick,  2  Mich.  165. 

Missouri.  —  Wilson  v.  Jackson,  10  Mo.  334; 
Warren  v.  Lusk,  16  Mo.  102. 

Pennsylvania.  —  Wetherill  v.  Stillman,  65 
Pa.  St.  105. 

Vermont.  —  Lapham  v.  Briggs,  27  Vt.  26. 

3.  Duly  Authenticated  Record  Prima  Facie  Evi- 
dence of  Jurisdiction  —  United  States.  —  Corn- 
stock  v.  Crawford,  3  Wall.  (U.  S.)  397. 

Alabama.  —  Hassell  v.  Hamilton,  33  Ala. 


280;  Gunn  v.  Howell,  27  Ala.  663,  62  Am 
Dec.  785. 

Illinois.  —  Dunbar  v.  Hallowell,  34  111.  168. 
Maryland.  —  (J.  S.  Bank  v.  Merchants  Bank, 
7  Gill  (Md.)4i8.    See  also  Zimmerman  v.  Hel- 
ser,  32  Md.  274. 

Massachusetts. — Carleton  v.  Bickford,  15 
Gray  (Mass.)  591,  74  Am.  Dec.  652. 

Michigan. — Capling  v.  Herman,  17  Mich. 
524-  _ 

Missouri.  — Wilson  v.  Jackson,  10  Mo.  329;. 
Williams  v.  Williams,  53  Mo.  App.  617. 

New  Jersey.  —  Moulin  v.  Trenton  Mut.  L., 
etc.,  Ins.  Co.,  24  N.  J.  L.  222. 

New  York.  —  Shumway  v.  Stillman,  4  Cow. 
(N.  Y.)  292,  15  Am.  Dec.  374;  Noyes  v.  Butler, 
6  Barb.  (N.  Y.)  613.  See  also  Middletown 
Bank  v.  Huntington,  13  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  402. 

Texas. —  See  Houston  v.  Dunn,  13  Tex.  476. 
Vermont.  —  See  Fullerton  v.  Horton,  11  Vt. 
425. 

Washington.  —  Ritchie  v,  Carpenter,  2  Wash. 
512,  26  Am.  St.  Rep.  877. 

The  record  of  a  judgment  of  a  sister  state  is- 
at  least  prima  facie  evidence  of  the  service  of 
the  writ  upon  the  defendant.  Wilson  v.  Jack- 
son, 10  Mo.  329. 

A  return  of  a  summons  in  an  action  in  a 
sister  state  that  it  has  been  "  executed  in  full  " 
is  prima  facie  evidence  of  service.  Blackburn 
v.  Jackson,  26  Mo.  308.  See  also  Wilson  v. 
Jackson,  10  Mo.  331. 

Record  of  Probate  Court.  —  The  recital  in  the 
record  of  the  proceedings  of  a  probate  court,  of 
the  facts  necessary  to  give  a  jurisdiction,  is 
prima  facie  evidence  of  the  facts  recited. 
Comstock  v.  Crawford,  3  Wall.  (U.  S.)  397. 

4.  Statement  of  Appearance  by  Attorney.  — 
Lawrence  v.  Jarvis,  32  111.  304. 

Statement  of  Appearance  by  Attorney.  —  A  state- 
ment in  the  record  of  the  judgment  that  a  party 
appeared  by  an  attorney  is  prima  Jacie  evi- 
dence that  the  party  did  appear,  and  that  the 
attorney  was  regularly  appointed.  Capling  r. 
Herman,  17  Mich.  524. 

5.  Field  v.  Gibbs,  Pet.  (C.  C.)  155;  Warren 
v.  Lusk,  16  Mo.  102;  Baker  v.  Stonebraker.  34. 
Mo.  172. 
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other  state,1  unless  such  adjudication  was  procured  by  fraud.2  _ 

U\  Presumption  as  to  Jurisdiction.  -  Where  reliance  is  placed  on  a  foreign 
iudement  rendered  by  a  court  of  record  and  of  general  jurisdiction,  the  pre- 
sumption is  that  such  court  had  authority  to  render  the  judgment  in  question, 
and  that  the  necessary  jurisdiction  was  acquired  properly;  and  the  party  who 
denies  the  same  must  assume  the  burden  of  proof.3    There  is,  however,  no 


1.  Decision  in  Sister  State  as  to  Jurisdiction 
Conclusive. —  Sem pie  v.  Glenn,  91  Ala.  245,  24 
Am.  St.  Rep.  894;  Hull  v.  Webb,  78  HI.  App. 
617-  Harrison  v.  Hart,  21  111.  App.  348;  Zepp 
v.  Hager,  70  111.  223;  McMillan  v.  Lovejoy, 

115  111.  498. 

The  judgment  of  a  court  of  a  sister  state  is 
conclusive  upon  the  questions  of  fact  on  which 
it  must  have  passed  in  rendering  the  judg- 
ment. Thus,  where  one  of  the  defendants  has 
been  served  by  publication,  the  judgment  of 
such  court,  that  the  service  was  complete  and 
such  defendant  was  allowed  sufficient  time  to 
answer,  is  conclusive  where  such  defendant 
was  a  resident  of  the  state  by  the  courts  of 
which  the  judgment  was  rendered.  Stockwell 
v.  McCracken,  109  Mass.  84.  See  also  Gunn 
v.  Howell,  35  Ala.  I44>  73  Am.  Dec.  484- 

An  objection  to  the  validity  of  a  judgment 
of  a  sister  state  against  a  garnishee,  that  he 
was  not  a  resident  of  the  state,  cannot  be  sus- 
tained where  in  the  garnishment  proceedings 
the  jurisdiction  of  the  court  was  questioned  on 
the  same  ground,  and  this  plea  was  overruled, 
for  the  court  of  the  sister  state,  having  juris- 
diction over  the  subject-matter  of  the  garnish- 
ment, has  necessarily  authority  to  determine 
whether  a  nonresident  can,  under  the  laws  of 
that  state,  be  subjected  to  the  process  of  gar- 
nishment, and  its  decision  upon  that  question 
must  be  deemed  conclusive  in  favor  of  the  gar- 
nishee.   Gunn  v.  Howell,  35  Ala.  144,  73  Am. 

Dec.  484-  .  .  . 

Where  a  plaintiff  in  a  suit  for  divorce  is  re- 
quired by  statute  to  be  a  bona  fide  resident  of 
the  state  in  which  a  suit  is  brought,  for  a  fixed 
period  of  time,  in  order  to  enable  him  to  main- 
tain his  suit,  the  ascertainment  by  the  court 
of  the  fact  of  such  residence  necessarily  pre- 
cedes the  consideration  of  the  merits  of  the 
case,  and  the  determination  of  that  question 
by  the  court  is  final,  not  only  in  the  courts  of 
that  state,  but  in  every  other  jurisdiction 
where  the  validitv  of  the  judgment  comes  into 
question.  Magowan  v.  Magowan,  (N.  J.  1899) 
42  Atl.  Rep.  330,  reversing  (N.  J.  1898)  39  Atl. 
Rep.  364. 

Adjudication  of  Court  of  Last  Resort.  —  Where 
it  has  been  determined  upon  a  direct  proceed- 
ing by  the  court  of  last  resort  in  the  state  in 
which  a  decree  was  rendered,  that  the  court 
rendering  the  same  had  power  to  enter  it,  the 
courts  of  another  state  must  give  it  full  faith 
and  credit.    Van  Matre  v.  Sankey,  148  111.  54-6. 

2.  Decision  as  to  Jurisdiction  Not  Conclusive 
Where  Procured  by  Fraud.  —  Magowan  v. 
Magowan,  (N.J.  1899)42  Atl.  Rep.  330,  revers- 
ing^. J.  1898)  39  Atl.  Rep.  364. 

3.  Presumption  of  Jurisdiction  of  Court  of 
Foreign  Country.  —  See  Molony  v.  Gibbons,  2 
Campb.  502;  Sheehy  v.  Professional  L.  Assur. 
Co.,  3  C.  B.  N.  S.  597,  91  E.  C.  L.  597,  4  Jur. 
N.  S.  27,  27  L.  J.  C.  P.  233;  McPherson  v. 
McMillan,  3  U.  C.  Q.  B.  30;  Snell  v.  Faussatt, 


1  Wash.  (U.  S.)  271;  Fisher  v.  Fielding,  67 
Conn.  92. 

In  Bruckman  v.  Taussig,  7  Colo.  561,  Stone, 
J.,  delivering  the  opinion  of  the  court,  said. 
"  The  presumptions  in  favor  of  jurisdiction 
are  the  same  whether  the  judgment  relied  on 
is  domestic,  foreign,  or  one  of  the  sister  states 
of  this  Union."  . 

Presumption  of  Jurisdiction  as  to  Courts  of  Sister 
States  —  United  States.  —  Pennington  v.  Gibson, 
16  How.  (U.  S.)  65;  Hanley  v.  Donoghue,  116 
U.  S.  1;  Galpin  v.  Page,  18  Wall.  (U.  S.)  350; 
Knowles  v.  Logansport  Gaslight,  etc.,  Co.,  19 
Wall.  (U.  S.)  58;  Settlemier  v.  Sullivan,  97  U. 
S.  444. 

Alabama.  —  Mills  -j.  Stewart,  12  Ala.  90; 
Bogan  v.  Hamilton,  90  Ala.  454. 

Arkansas.  —  Nunn  v.  Sturges,  22  Ark.  389; 
Hallum  v.  Dickinson,  54  Ark.  311. 

Colorado.  —  Bruckman  v.  Taussig,  7  Colo. 
561. 

Connecticut. — Sanford  v.  Sanford,  28  Conn.  6. 

Illinois.  —  Rae  v.  Hulbert,  17  HI.  572;  Hor- 
ton  v.  Critchfield,  18  111.  133.  65  Am.  Dec.  701; 
Van  Matre  v.  Sankey,  148  111.  536. 

Indiana.  —  Ashley  v.  Laird,  14  Ind.  222,  77 
Am.  Dec.  67;  Gates  v.  Newman,  18  Ind.  App. 
392-  Bailey  v.  Martin,  119  Ind.  103.  See  also 
Louisville,  etc.,  R.  Co.  v.  Parish,  6  Ind. 
App.  89. 

jowa.  —  Coughran  v.  Gilman,  81  Iowa  442. 
See  also  Shaw  v.  Shaw,  92  Iowa  722;  Green  v. 
Equitable  Mut.  L.,  etc..  Assoc.,  105  Iowa  628. 

Kansas.  —  Dodge  v.  Coffin,  15  Kan.  277; 
Westervelt  v.  Jones,  5  Kan.  App.  35- 

Kentucky.  —  Thorns  v.  Southard,  2  Dana 
(Ky.)  475,  26  Am.  Dec.  467;  Scott  v.  Coleman, 
5  Litt.  (Ky.)  350,  15  Am.  Dec.  71.  See  also 
Biesenthall  v.  Williams, 
Am.  Dec.  629. 

Louisiana.  —  Graydon 
A.n n  222. 

Maryland.  —  Savin  v.  Bond,  57  Md.  228; 
Glenn  v.  Williams,  60  Md.  93;  U.  S.  Bank  v. 
Merchants  Bank,  7  Gill  (Md.)  415. 

Massachusetts.  —  Van  Norman  v.  Gordon,  172 
Mass.  576;  McMahon  v.  Eagle  L.  Assoc.,  169 
Mass.  539,  61  Am.  St.  Rep,  306;  Buffum  v. 
Stimpson,  5  Allen  - (Mass.)  591.  81  Am.  Dec. 
767;  Rand  v.  Hanson,  154  Mass.  87,  26  Am. 
St.  Rep.  210.  See  also  Bissell  v.  Wheelock, 
n'Cush.  (Mass.)  277. 

Michigan.  —  Wilcox  v.  Kassick.  2  Mich.  165. 

Missouri.  — Set  State  v.  Williamson,  57  Mo. 
192. 

Nevada.  —  See  Phelps  v.  Duffy,  11  Nev.  80., 
New  Hampshire.  —  Rogers  v.  Odell,  39  N. 
H.  452. 

New  York.  —  Pacific  Pneumatic  Gas  Co.  v. 
Wheelock,  80  N.  Y.  278;  Smith  v.  Central 
Trust  Co.,  154  N.  Y.  333,  affirming  12  N.  Y. 
App.  Div.  278;  Murphy  v.  Marschneider 
(Supreme  Ct.)  4  N.  Y.  Supp.  799'.  Hoffheimer 
v.  Stiefel,  17  Misc.  Rep.  (S.  Y.  Supreme  Ct.) 
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such  presumption  in  the  case  of  a  judgment  of  a  court  of  inferior  and  limited 
junsd.ct.on/  or  where  the  authority  of  the  court  to  render  such  judgment 


236;  McLaughlin  v.  Nichols,  13  Abb.  Pr.  (N 
Y.  Supreme  Ct.)  244;  Harrod  v.  Barretto  i 
Hall  (N.  Y.)  155.  See  also  Halstead  v.  Black 
17  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  227.  But 
compare  Bradshavv  v.  Heath,  13  Wend  (N  Y  1 
407.  \  '  'l 

Ohio.  —  See  Wilhelm  v.  Parker,  17  Ohio  Cir 
Ct.  Rep.  234,  9  Ohio  Cir.  Dec.  724. 

Pennsylvania.  —  Mink  v.  Shaffer,  124  Pa  St 
280,  23  W  N.  C.  (Pa.)  348;  Fritz  v.  Fisher,  5 
Clark  (Pa.) 1  351,  3  Am.  L.  Reg.  243;  Baxley  v. 
Linah,  16  Pa.  St.  241,  55  Am.  Dec.  494. 

South  Carolina.  —  Coskery  v.  Wood  S2  S 
Car.  516. 

T£ttt'  r  Reid  v-  Bovd>  r3Tex.  24r;  Harper 
v.  Nichol,  13  Tex.  151.  See  also  Beal  v 
Smith,  14  Tex,  305. 

West  Virginia.  —  Stewart  v.  Stewart,  27  W 
Va.  167;  Gilchrist  v.  West  Virginia  Oil,  etc., 
Co.,  21  W.  Va.  115,  45  Am.  Rep.  555. 

Wisconsin.  —  Kunze  v.  Kunze,  04  Wis  c± 
59  Am.  St.  Rep.  857.  ' 

Presumption  as  to  Jurisdiction  in  Rem  of  Fed- 
eral Court.  — Where  a  federal  court,  having 
maritime  jurisdiction  in  another  state,  has  di- 
rected the  sale  of  a  boat  and  distributed  the 
proceeds  among  various  persons  who  became 
parties,  and  established  claims  for  which  the 
boat  was  liable,  and  a  decree  settling  the  re- 
spective rights  of  the  owners,  claimants,  and 
mortgagees  of  the  boat  is  pleaded  in  an  action 
in  Kentucky,  it  is  presumed  that  the  federal 
court  had  jurisdiction  in  rem  of  all  the  matters 
embraced  by  the  decree.  Thorns  v.  Southard 
2  Dana  (Ky.)  475,  26  Am.  Dec.  467. 

Record  Must  at  Least  Raise  Presumption  of 
Jurisdiction.  —  In  Rae  v.  Hulbert,  17  111.  572, 
Caton,  J.,  delivering  the  opinion  of  the  court! 
said  that  when  the  judgment  of  a  sister  state 
is  used  as  evidence  it  may  be  necessary  "  that 
the  record  should  show  such  facts  as  are 
necessary  to  give  the  court  jurisdiction  of  the 
person  of  the  defendant,  or,  at  least,  as  raise 
a  presn.mption  of  jurisdiction." 

Extent  of  Presumption.  —  In  Galpin  v  Page 
18  Wall.  (U.  S.)35o,  Mr.  Justice  Field,  deliver- 
ing the  opinion  of  the  court,  said  that  the  pre- 
sumption of  jurisdiction  "  embraces  jurisdic- 
tion not  only  of  the  cause  or  subject-matter  of 
the  action  in  which  the  judgment  is  given, 
but  of  the  parties  also.  The  former  will  gen- 
erally appear  from  the  character  of  the  judg- 
ment, and  will  be  determined  by  the  law- 
creating  the  court  or  prescribing  its  general 
powers.  The  latter  should  regularly  appear 
by  evidence  in  the  record  of  service  of  process 
upon  the  defendant  or  his  appearance  in  the 
action.  But  when  the  former  exists  the  latter 
will  be  presumed.  This  is  familiar  law,  and 
is  asserted  by  all  the  adjudged  cases.  *  *  * 
The  presumptions  indulged  in  support  of  the 
judgments  of  superior  courts  of  general  juris- 
diction are  also  limited  to  jurisdiction  over 
persons  within  their  territorial  limits,  persons 
who  can  be  reached  by  their  process,  and  also 
over  proceedings  which  are  in  accordance  with 
the  course  of  the  common  law."  See  also 
Wilhelm  v.  Harker,  17  Ohio  Cir.  Ct  Rep  i-xa 
9  Ohio  Cir.  Dec.  724. 
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Exception  as  to  Foreign  Corporations.  —  The 

rule  thata  court  of  general  jurisdiction  will  be 
presumed  to  have  jurisdiction  for  the  purpose 
of  rendering  a  judgment  which  it  enters  does 
not  apply  to  a  foreign  corporation  which  did 
not  appear  to  the  action,  until  it  is  shown  to 
have  submitted  itself  to  the  courts  of  the  state 
in  which  the  judgment  was  entered.  Green 
v.  Equitable  Mut.  L.,  etc.,  Assoc.,  105  Iowa 
628. 

Contrary  Decision  in  Minnesota.  —  In  an  early 
case  in  Minnesota  it  was  held  that  in  pleading 
a  judgment  of  a  sister  state  an  allegation  was 
necessary  that  the  court  rendering  such  judg. 
ment  had  jurisdiction  of  the  subject-matter 
and  of  the  person  of  the  defendant.  It  was 
declared  that  the  jurisdiction  could  not  be  pre- 
sumed, but  was  a  probative  fact  which  must 
be  proved  if  denied,  but  could  not  be  proved 
unless  alleged,  for  the  plaintiff  could  recover 
only  secundum  allegata  el  probata.  Karns  v. 
Kunkle,  2  Minn.  313,  folio-wed  in  Smith  v 
Mulliken,  2  Minn.  319. 

1.  No  Presumption  in  Favor  of  Jurisdiction  of 
Court  of  Inferior  and  Limited  Jurisdiction  — 
United  States.  —  Pennington  v.  Gibson,  16 
How.  (U.  5.)  65;  Galpin  v.  Page,  18  Wall.  (U 

s.)  350. 

Alabama.  —  See  Mills  v.  Stewart,  12  Ala.  90; 
Shorter  v.  Urquhart,  28  Ala.  360. 

Illinois.  —  Spooner  v.  Warner,  2  111.  App. 
240;  Kopperl  v.  Nagy,  37  111.  App.  23. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Parish, 
6  Ind.  App.  89;  Louisville,  etc.,  R.  Co.  v. 
Creamer,  6  Ind.  App.  700. 

New    York.  —  McLaughlin    v.  Nichols  13 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  244.    See  also 
Thomas  v.  Robinson,  3  Wend.  (N.  Y.)  267. 
Ohio.  —  Dodd  v.  Groll,  8  Ohio  Cir.  Dec.  334. 
Pennsylvania.  —  Fritz  v.  Fisher,  5  Clark  (Pa  ) 
350,  3  Am.  L.  Reg.  243. 

Texas.  —  Beal  v.  Smith,  14  Tex.  305;  Grant 
v.  Bledsoe,  20  Tex.  456. 

Canada.  —  McPherson  v.  McMillan  %  U  C 
Q  B.  30. 

Jurisdiction  Must  Affirmatively  Appear.— When 
the  court  of  a  sister  state,  which  rendered  a 
judgment  upon  which  reliance  is  placed,  is  one 
of  inferior  powers,  the  rule  is  that  the  facts 
which  give  it  jurisdiction  must  appear  on  the 
face  of  the  record.  Louisville,  etc.,  R.  Co.  v. 
Parish,  6  Ind.  App.  89;  Louisville,  etc.,  K. 
Co.  v.  Creamer,  6  Ind.  App.  700;  Fritz  v 
Fisher,  5  Clark  (Pa.)  350,  3  Am.  L.  Reg.  243. ' 

Unless  such  jurisdiction  affirmatively  ap- 
pear by  sufficient|evidence  or  proper  averment 
in  the  record,  the  judgment  of  such  a  court 
will  be  deemed  void  on  its  face.  Galpin  v 
Page,  18  Wall.  (U.  S.)  350. 

It  is  error  to  admit  in  evidence  a  transcript 
of  a  judgment  of  a  court  of  inferior  and  lim- 
ited territorial  jurisdiction  of  a  sister  state,  in 
the  absence  of  all  proof  of  the  facts  of  resi- 
dence necessary  to)give  jurisdiction.  Kopperl 
v.  Nagy,  37  111.  App.  23. 

Judgments  of  Justices  of  the  Peace.  —  In  a  sine 
upon  a  judgment  of  a  justice  of  the  peace  of  a 
sister  state,  where  the  defendant  pleads  the 
general  issue,  the  plaintiff  in  order  to  recover 
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rests  solely  upon  some  express  statute.1 

What  Courts  Are  Presumed  to  Be  of  General  Jurisdiction.  —  Where  the  Copy  of  a  record 
of  a  sister  state  judgment,  which  it  is  sought  to  enforce,  shows  that  the  court 
rendering  such  judgment  was  a  county,  district,  or  circuit  court  with  a  presid- 
ing judge,  a  clerk,  and  a  seal,  and  therefore  a  court  of  record,  it  may  be  pre- 
sumed that  the  court  was  one  of  general  jurisdiction.2 


must  prove  not  only  the  judgment,  but  also 
that  the  justice  had  jurisdiction  of  the  subject- 
matter  of  the  suit  and  of  the  person  of  the 
party  against  whom  judgment  was  rendered. 
Cole  v.  Stone,  Hill  &  D.  Supp.  (N.  Y.)  360. 
See  also  Thomas  v.  Robinson,  3  Wend.  (N.  Y.) 
267. 

Texas  Doctrine  as  to  Probate  Court  Decree.  —  In 

Texas  it  has  been  held  that  where  a  decree  of 
a  probate  court  of  a  sister  state  is  offered  in 
evidence,  it  ought  to  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  that  the 
court  rendering  such  decree  had  jurisdiction, 
and  that  its  proceedings  were  legal.  Brown 
v.  Mitchell.  75  Tex.  9,  88  Tex.  350. 

1.  No  Presumption  of  Jurisdiction  Where  Such 
Jurisdiction  Rests  Solely  upon  Statute.  —  Kelley 
v.  Kelley,  161  Mass.  111,  42  Am.  St.  Rep.  389; 
Rand  v.  Hanson,  154  Mass.  87,  26  Am.  St. 
Rep.  2 to;  Hofheimer  v.  Losen,  24  Mo.  App. 
652;  Wilhelm  v.  Parker,  17  Ohio  Cir.  Ct.  Rep. 
234,  9  Ohio  Cir.  Dec.  724.  See  also  Thomas  v. 
Robinson,  3  Wend.  (N.  Y.)  267. 

In  Com.  v.  Blood,  97  Mass.  538,  the  court 
said:  "  The  paper  offered  as  a  record  was  not 
admissible.  There  was  no  proof  that  the 
court  in  California  had  jurisdiction  of  the  cause 
and  the  parties.  Although  a  court  of  record, 
its  jurisdiction  over  the  subject  of  divorce  is  a 
special  authority  not  recognized  by  the  com- 
mon law,  and  its  proceedings  in  relation  to  it 
stand  on  the  same  footing  with  those  of  courts 
of  limited  and  inferior  jurisdiction;  so  that  its 
powers  in  the  case  must  be  shown  and  appear 
to  have  been  strictly  pursued." 

By  the  Indiana  statute  in  force  in  1857,  it 
was  required  that  where  the  existence  of  a 
judgment  of  a  court  of  special  jurisdiction 
sued  upon  or  pleaded  was  denied,  the  facts 
conferring  jurisdiction  upon  the  tribunal  must 
be  proved,  and  this  statute  applied  to  courts 
of  justices  of  the  peace  of  a  sister  state.  Drag- 
goo  v.  Graham,  9  Ind.  212. 

Record  Must  Show  Existence  of  or  Adjudication 
as  to  Jurisdictional  Facts.  —  Where  the  jurisdic- 
tion of  the  court  of  a  sister  state  which  ren- 
dered a  judgment  upon  which  reliance  is 
placed,  to  proceed  in  the  summary  mode  pro- 
vided by  the  statute  under  which  the  judg- 
ment was  rendered,  depends  upon  the  existence 
of  a  certain  preliminary  fact,  as  where  an  ex- 
ecution with  the  return  of  "  no  property"  is 
required  before  the  process  of  garnishment 
can  issue,  the  record  of  such  judgment  must 
affirmatively  show  either  the  existence  of  the 
fact  itself,  or  that  the  court  determined  its  ex- 
istence. But,  if  such  court  erroneously  de- 
termined that  the  fact  did  exist,  its  actual 
existence  cannot  be  collaterally  inquired  inlo, 
and  the  error  does  not  affect  the  validity  of 
the  proceedings.  Gunn  v.  Howell,  27  Ala. 
663,  62  Am.  Dec.  785. 

Record  Must  Show  Compliance  with  Statutes.  — 
If  a  judgment  of  a  sister  state,  upon  which  re- 


liance is  placed,  was  rendered  in  the  exercise 
of  statutory  powers  which  are  special  or  sum- 
mary, as  where  jurisdiction  is  exercised  over 
nonresidents,  the  record  must  disclose  the 
jurisdictional  facts  and  show  that  the  statutes 
have  been  complied  with.  Louisville,  etc.,  R. 
Co.  v.  Parish,  6  Ind.  App.  89;  Louisville,  etc., 
R.  Co.  v.  Creamer,  6  Ind.  App.  700. 

2.  What  Courts  Are  Presumed  to  Be  of  General 
Jurisdiction.  —  Coughran  v.  Gilman,  81  Iowa 
442;  Bailey  v.  Martin,  119  Ind.  103;  Knapp  v. 
Abell,  10  Allen  (Mass.)  485;  Van  Norman  v. 
Gordon,  172  Mass.  576;  Nicholas  v.  Farwell, 
24  Neb.  180;  Pringle  v.  Woolworth,  90  N.  Y. 
502;  Ritchie  v.  Carpenter,  2  Wash.  512,  26 
Am.  St.  Rep.  877.  See  also  Danforth  v. 
Thompson,  34  Iowa  243;  Hart  v.  Cummins, 
1  Iowa  564;  Ransom  v.  Wheeler,  12  Abb.  Pr. 
(N.  Y.  C.  PI.)  139;  Wheeler  v.  Raymond,  8 
Cow.  (N.Y.)  311 ;  Thomas  v.  Robinson,  3  Wend. 
(N.  Y.)  268. 

Where  the  transcript  of  the  record  of  a  court 
of  another  state  of  letters  of  guardianship  is 
duly  certified  and  authenticated  under  the  Act 
of  Congress,  and  there  is  no  showing  to  the 
contrary,  the  legal  presumption  is  that  the 
court  was  one  of  general  jurisdiction,  and  had 
the  authority  which  it  exercised.  Halliburton 
v.  Fletcher,  22  Ark.  453. 

A  Judgment  of  a  Court  of  Common  Pleas  in  a 
sister  state  must,  in  the  absence  of  evidence 
to  the  contrary,  be  regarded  as  a  judgment  of 
a  court  of  general  jurisdiction.  Pringle  v. 
Woolworth,  90  N.  Y.  502;  Matter  of  Bruyn,  17 
Misc.  Rep.  (N.  Y.  Surrogate  Ct.)  481. 

"The  Title  'Circuit  Court'  implies  a  court  of 
general  jurisdiction,  and  that  it  is  such  will  be 
presumed."    Nicholas?'.  Farwell.  24  Neb.  180. 

The  Courts  of  One  State  Will  Take  Judicial  Notice 
of  the  fact  that  the  circuit  courts  and  courts  of 
common  pleas  of  sister  states  are  courts  of 
gereral  jurisdiction.  Butcher  v.  Brownsville 
Bank,  2  Kan.  70,  83  Am.  Dec.  446;  Speckle- 
meyer  v.  Dailey,  23  Neb.  101,  8  Arn.  St.  Rep. 
119;  Jarvis  v.  Robinson,  21  Wis.  523,  94  Am. 
Dec.  560. 

Judgment  of  Court  Having  Original  Jurisdiction 
of  All  Civil  Actions  Whereof  Exclusive  Jurisdiction 
Is  Not  Given  to  Some  Other  Court.  —  Where,  in 
an  action  on  a  judgment  of  a  sister  state  it  is 
shown  that  the  court  which  rendered  the  judg- 
ment had  original  jurisdiction  of  all  civil 
actions  whereof  exclusive  jurisdiction  was  not 
given  to  some  other  court,  this  is  prima  facie 
sufficient  evidence  to  prove  that  it  had  juris- 
diction to  render  such  judgment,  and  it  is  for 
the  defendant  to  show  that  exclusive  jurisdic- 
tion of  such  an  action  as  that  in  question  was 
given  to  some  other  court.  Leach  v.  Linde, 
70  Hun  (N.  Y.)  145. 

Court  of  Justice  of  the  Peace.  —  The  legal  pre- 
sumption is  that  a  court  of  a  justice  of  the 
peace  is  not  a  court  of  record.    McElfatrick  v. 
Taft,  10  Bush  (Ky.)  160. 
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View  that  Jurisdiction  Must  Appear  from  Eecord.  —  It  has  been  considered  however 
in  some  cases,  in  which  it  does  not  appear  that  the  court  whose  'judgment 
was  under  consideration  was  not  one  of  general  jurisdiction,  that  the  jurisdic- 
tion of  the  court  rendering  the  judgment  must  always  appear  from  the  record 
when  such  judgment  is  relied  upon  as  a  cause  of  action,*  and  that  if  the 
record  in  such  cases  shows  neither  service  of  process,  nor  notice  to  the  defend- 
ant, nor  appearance  by  him,  it  does  not  afford  even  a  presumption  in  favor  of 
the  jurisdiction.2 

Presumption  as  to  Continuance  of  Jurisdiction  when  Once  Acquired.  —  Where  it  appears 
that  a  superior  court  of  another  state  has;  at  one  time  during  a  litigation  had 
jurisdiction  of  the  subject-matter  of  the  suit  and  the  person  of  the  defendant 
it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the  juris- 
diction continued  to  the  judgment,  and  the  judgment  cannot  be  impeached 
or  its  verity  denied  in  a  collateral  proceeding.3 

Presumption  Arising  from  Appearance  of  Attorney.  —  Where  the  record  of  a  judg- 
ment of  a  sister  state  recites  that  the  defendant  appeared  by  attorney,  the 
authority  of  the  attorney  to  appear  for  the  defendant  is  presumed.4 

Subject  of  Adjudication  Must  Appear.  —  In  an  Indiana  case,  the  court,  after  stating 
the  general  rule  as  to  the  presumption  of  the  jurisdiction  of  the  court  of  a 
sister  state,  which  rendered  a  judgment  relied  upon,  continued-  "  But  we 
know  of  no  case  holding  that  such  presumption  would  attach  where  the  subject 
ot  the  adjudication  does  not  appear."  5 


1.  View  that  Jurisdiction  Must  Appear  from 
Record.  —  Westerwelt  v.  Lewis,  2  McLean  (U. 
S.)  511;  Drake  v.  Granger,  22  Fla.  348;  Hock- 
aday  v.  Skeggs,  18  La.  Ann.  681;  Noyes  v. 
Butler,  6  Barb.  (N.  Y.)  613;  Germania  F.  Ins. 
Co.  v.  Francis,  43  Hun  (N.  Y.)  621,  affirmed 
122  N.  Y.  651;  Griggs  v.  Becker,  87  Wis.  313. 
See  also  Allen  v.  Blunt.  1  Blatchf.  (U  S  ) 
480. 

Where  Defendant  Has  Not  Had  Opportunity  to 
Defend,  Jurisdiction  Must  Appear  Affirmatively.  — 

Kerr  v.  Condy,  9  Bush  (Ky.)  372. 
Judgment  Against  Foreign  Corporation.  —  In 

an  action  in  a  federal  court  on  a  judgment 
rendered  by  a  state  court  against  a  foreign 
corporation,  it  must  affirmatively  appear  by 
the  record  that  such  -court  had  jurisdiction. 
St.  Clair  v.  Cox,  106  U.  S.  350;  Henning  v. 
Planters'  Ins.  Co..  28  Fed.  Rep.  440. 

2.  No  Presumption  of  Jurisdiction  Where  Record 
Does  Not  Show  Same. —  Bimeler  v.  Dawson,  5 
HI.  536,  39  Am-  Dec.  430  Warren  v.  McCarthy, 
25  111.  95;  Pelton  v.  Platner,  13  Ohio  2og,  42 
Am.  Dec.  197. 

But  compare  Ashley  v.  Laird,  14  Ind.  222,  77 
Am.  Dec.  67,  in  which  case,  the  action  being 
upon  a  judgment  of  a  sister  state,  Worden,  J., 
delivering  the  opinion  of  the  court,  said: 
"  There  are  several  ways  of  acquiring  juris- 
diction over  the  parties,  as  by  summons,  notice, 
or  the  voluntary  appearance  of  the  parties;  and 
where  the  record  is  silent  upon  this  point, 
jurisdiction  is  sometimes  presumed." 

3.  Jurisdiction  Once  Acquired  Presumed  to  Have 
Continued  until  Rendition  of  Judgment.  —  Lock- 
hart  v.  Locke,  42  Ark.  17. 

Where  a  court  of  a  state  has  acquired  juris- 
diction over  a  defendant  by  personal  service 
within  the  state,  and  after  his  appearance  by 
counsel  he  absents  himself  from  the  state, 
and  a  supplemental  bill  is  filed  in  the  suit,  the 
decision  of  such  court  that  service  of  a  new 
subpeena  is  not  requisite  to  give  it  jurisdiction 
over  such  supplemental    bill  must  be  pre- 
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sumed  to  be  correct  when  it  is  sought  to  en- 
force a  personal  judgment  therein  rendered  in 
another  court,  where  there  is  no  contrary 
decision  or  statute  in  the  state  where  such 
judgment  was  rendered.  Laing  v.  Ritrnev 
160  U.  S.  531.  8  *• 

Writ  of  Error,  Reversal  and  Remanding  of  Case. 
—  Where  parties  residing  in  one  state  appear 
and  are  successful  in  a  litigation  in  a  probate 
court  of  another  state,  but  upon  a  writ  of  error 
such  judgment  is  reversed  in  the  appellate 
court  and  the  case  remanded,  whereupon  a 
judgment  is  rendered  against  such  parties, 
they  are  bound  by  the  judgment  although  they 
did  not  appear  in  the  appellate  court  or  in  the 
probate  court  after  the  cause  was  remanded, 
and  the  only  notice  given  of  such  proceedings 
was  by  publication,  for  the  jurisdiction  once 
acquired  over  the  parties  in  the  lower  court 
continued  until  the  final  termination  of  the 
controversy.  Fitzsimmons  v.  Johnson,  90 
Tenn.  416. 

Scire  Facias  against  one  who  has  been 
charged  as  trustee  in  a  process  of  foreign 
attachment,  is  not  a  new  suit,  but  is  an  inci- 
dent to  or  a  part  and  continuation  of  the 
original  process;  and  a  service  of  suchjwrit,  in 
a  suit  commenced  in  Massachusetts,  by  the  offi- 
cer leaving  a  copy  thereof  at  the  'last  and 
usual  place  of  abode  of  such  trustee  in  that 
state,  according  to  the  laws  of  the  state,  is 
sufficient,  though  prior  to  such  service  the 
trustee  had  removed  to  a  neighboring  state. 
Therefore  a  judgment  rendered  in  such  suit, 
in  the  courts  of  Massachusetts,  is  conclusive 
on  the  defendant,  and  not  open  to  examination 
in  the  courts  of  another  state,  where  it  is 
sought  to  be  enforced.  Adams  v,  Rowe,  11 
Me.  89,  25  Am.  Dec.  266. 

4.  Presumption  that  Attorney  Who  Appeared  for 
Defendant  Had  the  Necessary  Authority.  —  Law- 
rence v.  Jam's,  32  III.  304. 

5.  Subject  of  Adjudication  Must  Appear.  —  Ash- 
ley v.  Laird,  14  Ind.  222,  77  Am.  Dec.  67. 
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Effect  and  Conclusiveness.        FOREIGN  JUDGMENTS.     What  Judgments  Recognized, 

Sources  of  Jurisdiction,  Where  Stated  in  Eecord,  Should  Be  Examined.  —  A  circuit  court 
of  I™ United  States  has  considered  that  when  the  sources  of  the  authority  and 
tL  constitution  of  a  court  of  a  foreign  country  upon  whose  judgment  reliance 
wis  Dlaced  were  stated,  they  should  be  examined. 

Wh  n  Presumption  of  Jurisdiction  Ceases.  -  Whenever  it  appears  from  an  inspec- 
tion of  the  record  of  a  court  of  general  jurisdiction  that  the  defendant,  against 
whom  a  personal  judgment  or  decree  has  been  rendered,  was  at  the  time  of 
he  a™WePd  service  without  the  territorial  limits  of  the  court,  and  thus  beyond 
he  reach  of  its  process,  and  that  he  never  appeared  in  the  action,  the  pre- 
sumption of  jurisdiction  over  his  person  ceases,  and  the  burden  of  estab- 
Ehing  the  jurisdiction  is  cast  upon  the  party  who  invokes  the  benefit  or 
nrotection  of  the  judgment  or  decree.2 

P  %  jurldictioi  Need  Not  Be  Acquired  by  Personal  Servu*.  -  A  foreign 
iudlment  which  is  valid  where  rendered  may  be  enforced  in  another  jurisdic- 
tion although  it  is  not  founded  on  personal  service. 

(O  Submission  to  Jurisdiction.  —  A  foreign  judgment  will,  of  course,  be 
recognized  and  enforced  against  a  party  who  has  expressly  submitted  himself 
Z  the  jurisdiction  of  the  court  by  which  it  was  rendered,  as  by  appearing  .n 
an  action  therein,*  or  by  electing  a  domicil  in  the  country  where  such  judg- 


1  Sources  of  Jurisdiction,  When  Stated,  Will  Be 
Examined.  —  In  Snell  v.  Faussatt,  I  Wash.  (U. 
S)  271,  Washington,  J.,  charging  the  jury, 
said'  "  It  is  contended  that,  prima  facie,  the 
Council  of  Prizes  at  the  Mole  is  to  be  consid- 
ered as  a  legitimate  court.  I  admit  that 
where  we  find  a  condemnation  by  a  foreign 
court  of  the  origin  of  which  we  are  not  in- 
formed, we  ought  to  presume  it  a  legitimate 
tribunal.  But,  when  the  source  of  its  author- 
ity and  constitution  is  stated,  we  ought  to  ex- 
amine it;  and,  if  it  be  contrary  to  the  usual 
mode  of  constituting  courts,  it  shifts  the  bur- 
den of  proof  upon  the  party  who  would  sup- 
port the  condemnation;  particularly  as  it  is 
more  easy  to  prove  the  legitimacy  of  the 
•court,  than  to  disprove  it." 

2  When  Presumption  of  Jurisdiction  Ceases.  — 
Galpin   v.  Page,  18    Wall.   (U.  S.)  350.  per 

Field,  J.  .    .  , .  . 

The  presumption  in  favor  of  the  jurisdiction 
•"  extends  only  to  persons  within  the  territorial 
jurisdiction  of  the  court."  Cunningham  v. 
Spokane  Hydraulic  Co.,  18  Wash.  524. 

3.  Sister  State  Judgment  Need  Not  Be  Founded 
■on  Personal  Service.  —  Hunt  v.  May  field,  2 
Stew.  (Ala.)  124;  Miller  Pennington,  2  Stew. 
{Ala  )  399.  See  also  Cassidy  v.  Leitch,  2  Abb. 
N.  Cas.  (N.  Y.  C.  PI.)  315.  , 

Judgment  of  Foreign  Country  under  Law  Au- 
thorizing Service  on  Attorney-General  in  Suit 
Against  Absent  Party.  —  In  the  case  of  a  judg- 
ment rendered  in  the  court  of  a  British  colony, 
under  a  law  requiring  that  in  a  suit  instituted 
against  an  absent  party  the  process  should  be 
served  upon  the  king's  attorney-general  in  the 
colony,  but  which  did  not  expressly  provide 
that  the  attorney-general  should  communicate 
with  the  absent  party,  it  was  held  that  such 
law  was  not  so  contrary  to  natural  justice  as 
to  render  void  a  judgment  obtained  against  a 
party  who  had  resided  within  the  jurisdiction 
of  the  court  at  the  time  when  the  cause  of  ac- 
tion accrued,  but  had  withdrawn  himself  be- 
fore the  proceedings  were  commenced.  Bec- 
quet  v.  MacCarthy,  2  B.  &  Ad.  951,  22  E.  C. 
L.  220. 

Law  Authorizing  Action  Against  Chairman  of 
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Company  to  Bind  Stockholders.  —  An  act  of  the 

legislature  of  New  South  Wales  regulating  the 
procedure  by  which  the  contracts  of  the  Bank 
of  Australasia  should  be  enforced  in  the  courts 
of  the  colony,  provided  that  actions  on  such 
contracts,  instead  of  being  brought  individu- 
ally against  all  the  shareholders  in  the  com- 
pany should  be  brought  against  the  chairman 
whom  such  shareholders  had  appointed  to  rep- 
resent them.  It  washeld  that  there  was  nothing 
repugnant  to  the  law  of  England  or  to  the 
principles  of  natural  justice  in  this  legislation, 
anda  judgment  recovered  against  the  chairman 
in  such  an  action  would  have  the  same  effect 
beyond  the  territory  of  the  colony  as  it  would 
havehad  if  the  individual  shareholder  had  been 
personally  served  with  process,  and,  being  a 
party  to  the  record,  the  recovery  had  been 
against  him  personally.  Such  act  imposed  no 
new  liability  upon  him,  but  only  regulated  the 
mode  in  which  a  liability  should  be  judicially 
constituted.  Australasia  Bank  v.  Nias,  15 
Jur.  967,  16  Q.  B.  717,  7i  E.  C.  L.  717,  20  L.  J. 
Q.  B.  284.  See  also  Australasia  Bank  v. 
Harding.  14  Jur.  1094,  9  C  B.  661,  67  E.  C.  L. 
661,  19  L.  J.  C  P.  345-      .     t   „  . 

4.  Submission  to  Jurisdiction  by  Nonresident  — 
£ho-/(ik(/.  -  Simms  v.  Henderson,  11  Q.  B. 
1015,  63  E.  C.  L.  1015,  12  Jur.  773,  17  L.  J.  Q. 
B.  209.  See  also  Voinet  v.  Barrett,  55  L.  J.  y. 
B  39  34  W.  R.  161. 

United  States.  —  Ritchie  v.  McMullen,  159 
U  S  235,  affirming  McMullen  v.  Richie,  41 
Fed  Rep'.  502;  Exendine  v.  Pore,  56  Fed. 
Rep  777,  12  U.  S.  App.  402;  Cornells  v.  Shan- 
non, 63  Fed.  Rep.  305,  27  U.  S.  App.  329- 
Alabama.  —  Puckett  v.  Pope,  3  Ala.  552. 
Iowa,  _  Walker  v.  Lathrop,  6  Iowa  516; 
Danforth  v.  Thompson,  34  Iowa  243. 

Louisiana.  —  Mutual  Nat.  Bank  v.  Moore, 
50  La.  Ann.  1332. 

Massachusetts.  —  See   Loud   v.    Loud,  129 

Mass.  14.  ■  .  „  _ 

New  York.  —  Wheeler  v.  Raymond,  8  Cow. 
(N  Y  )  311  •  Rocco  v.  Hackett,  2  Bosw.  (N.  Y.) 
579-  Jones'  v.  Jones,  108  N.  Y.  415.  2  Am.  St. 
Rep.  447,  affirming  36  Hun  (N.  Y.)  414. 

A  person  against  whom  a  judgment  has 
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Contesting  Claim  on  the  Merits.  -  So  also  it  haTwn  h  Ju  1  * Ckh°ldcr'1 

ant,  against  „hom  judgment  was  ^to^^^?* 

In  an  action  on  such  judgment  in  New  Jersey 
he  defendant  claimed  by  way  of  avoidance 
that  he  was  not  served  with  process  in  the  suU 
and  dld  not  r  lhereto  b  i 

attorney  and  that  he  was  not  resident  or  prel 
ent  within  the  jurisdiction  of  the  court  It 
was  held  that  such  judgment  could  be  en- 
forced as  u  was  not  a  proceeding  coram  nan 
jud,ce  because  the  act  of  executing  the  recog- 
nizance and  thus  confessing  the  debt  of  record 
gave  to  the  court  jurisdiction  over  the  person 
ot  the  conusor. 

Judgment  on  Constructive  Service  Merely  — 
leave  Granted  to  Defendant  to  File  Answer  - 
Failure  to  Answer  Within  Time  Allowed  —  Effect 
—  A  judgment  was  rendered  in  California" 
against  a  nonresident,  by  constructive  service 
only,  service  being  by  publication,  and  judg- 
ment being  obtained  by  default.  Afterwards 
the  defendant  appeared  by  his  attorney  and 
moved  to  set  as.de  the  judgment  and  for'leave 
o  answer  to  the  plaintiffs  action.  This  mo- 
tion was  granted,  and  the  judgment  was  set 
aside  and  defendant  given  leave  to  file  his  an- 

tTJ     fthl?y  days.,UP°n  lhe  P^ment  of  costs. 
The  defendant  failed  to  answer  within  the 
time  allowed  to  him,  and  the  plaintiff,  on  his 
motion  had  the  original  judgment  reinstated 
against  the  defendant.    In  an  action  in  Mis 
soun  on  such  judgment  it  was  held  that  the 
defendant  could  not  defeat  a  recovery  on  the 
grounds  that  he  had  made  no  defense  or  ap- 
pearance in  the  action,  having  never  been 
served  with  process,  and  that  the  California 
court  had  no  jurisdiction  of  his  person  -  as  his 
appearance  by  attorney,  and  the  motion  made 
by  him,  and  the  affidavit  filed,  gave  to  the 
California  court  jurisdiction  over  his  person 
and  authorized  a  general  judgment  to  be  given 
against  him.    Harbin  v.  Chiles,  2o  Mo.  314 

1.  Election  of  Domicil  in  Foreign  Country  for 
Specific  Purpose  -  In  Vallee  v.  Dumergtfe  f 
Exch.  290,  18  L.  J.  Exch.  308,  which  was  an 
action  on  a  French  judgment,  the  defendant 
raised  the  question  that  he  was  never  served 
with  any  process  of  notice,  and  was  not  sub. 
ject  to  the  jurisdiction  of  the  French  court 
I         **\ov,T}>  however-  that  he  had  become  a 
shareholder  m  a  certain  company  in  France 
subject  to  all  the  liabilities  and  rights  attach! 
ing  thereto,  and  that,  by  reason  of  his  being  a 
nonresident  of  France,  it  became  necessary  by 
the  law  of  the  country  that  he  should  elect  a 
domicil  therein,  at  which  the  directors  might 
notify  h.m  of  all  proceedings  relative  to  the 
company  or  to  himself  as  such  shareholder 
The  assets  of  the  company  being  insufficient 
to  discharge  the  debts,  the  defendant  became 
liable  by  the  law  of  France  to  pay  a  certain 
amount,  and  in  an  action  for  such  amounts 
summons  was  left  at  his  elected  domicil.  but  he 
aid  not  appear  and  judgment  went  against  him 
by  default.    It  was  held,  that  the  judgment 
could  be  enforced  in  England.    And  the  de- 
a     fendant  having  denied  receiving  notice  of  the 
1000  Volume  XIII 


been  rendered  by  a  court  of  a  sister  state  can- 
not complain  that  such  court  had  no  jurisdic 
tion  where  under  the  statute  law  of  the  state  the 
court  had  jurisdiction  of  the  subject  matter  on 
which  it  adjudicated  and  the  defendant  an. 
geared  and  contested  the  claim  asserted 
Rogers  v.  Rogers,  I5  B.  Mon.  (Ky  )  -564 

Waiver  of  Citation.  -  A  judgment  of  a  sister 
state  may  be  sustained  where  the  defendant 
presented  his  appearance  to  the  action,  thereby 
waiving  the  formality  of  citation  and  acknowl- 
edging the  notice  and  submitting  himself  to 
the  jurisdiction  of  the  court.  Nunn  v.  Sturees 
22  Ark.  389.  K"' 

A  General  Appearance  by  Attorney  is  prima 
Jane  sufficient  to  give  the  court  jurisdiction. 
Reber  v.  Wright,  68  Pa.  St.  471 

Authorizing  Bringing  of  Suit  in  a  Sister  State. 
—  Citizens  of  one  state  who  authorize  a  suit  to 
be  brought  in  another,  are  personally  liable 
for  the  costs  adjudged  against  them  upon 
their  failure  in  such  suit,  although  they  have 
never  been  in  the  latter  state,  and  a  judgment 
therefor  may  be  enforced  in  the  state  of  their 
residence.    Walton  v.  Sugg,  Phil.  L.  (61  N. 

Sr  V  9  •  9l  Am-  Dec"  58a    See  als°  Page  v 
McKee,  3  Bush  (Ky.)  r35,  96  Am.  Dec.  201 

Submission  to  Jurisdiction  of  Supreme  Court  bv 
Appealing  Thereto. -Where  a  person  issued 
in  a  circuit  court  of  one  state,  and,  on  judg- 
ment be.ng  rendered  against  him,  appeals  fo 

PffirmSUnme  C°Urt.  and  such  Judgment  is 
affirmed,  he  cannot,  in  an  action  on  such  judg- 
ment in  another  state,  deny  the  jurisdiction  of 
the  circuit  court  in  which  the  action  was  first 
brought,  for  the  circuit  court  judgment  must, 
in  uii  absence  of  proof  of  any  contrary  law  in 
the  state  where  such  judgment  is  rendered  be 
presumed  to  be  merged  in  the  judgment  of  the 
appellate  tribunal  which  is  the  only  existing 
judgment  against  the  defendant,  and  by  tak 
ing  an  appeal  to  such  tribunal  he  submitted 
himself  to  its  jurisdiction.  Roach  v.  Privett 
90  Ala.  391,  24  Am.  St.  Rep.  819 

Effect  of  Putting  in  Bail  and  Obtaining  Release 
of  Goods  Attached.  -  A  judgment  of  a  court  of 
a  foreign  state  may  be  maintained  although 
not  founded  on  personal  service,  where  lhe 
conduct  of  the  defendant  has  been  such  as  to 
waive  personal  service;  as  for  instance,  where 

I-  !alned  a  release  of  an  attachment 

which  has  been  issued  against  his  goods,  and 

Kay,P24  "c  C.  P.  £  ^    ^  *  Mc' 
Judgment   on  Forfeited   Recognizance  —  In 

Elsasser  v.  Haines,  52  N.  J.  L.  10,  the  defend- 
ant had  entered  a  recognizance  in  a  court  of 
Pennsylvania  in  order  to  obtain  a  stay  of  exe- 
cution for  a  person  against  whom  the  plaintiff 
had  obtained  a  judgment,  such  recognizance 
being  to  the  effect  that  the  defendant  would 
pay  the  amount  if  the  person  against  whom 
the  judgment  was  rendered  did  not  pay  it 
within  a  specified  time.  The  time  specified 
having  elapsed  without  payment,  two  succes- 
sive writs  of  scire  facias  were  issued  and  were 
respectively  returned  nihil  kabet,  whereupon  a 
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for  the  purpose  of  questioning  the  jurisdiction  of  the  court,  and  it  being 
determined  that  the  court  had  jurisdiction,  the  defendant  contested  the  claim 
upon  the  merits,  the  jurisdiction  of  the  court  could  not  be  questioned  in  an 
action  on  such  judgment  in  a  court  of  another  state,  or  of  the  United  States.1 

Transaction  of  Business  Within  State  by  Foreign  Insurance  Company.  —  In  Illinois  it  has 
been  held  that  a  fire  insurance  company  incorporated  in  one  state,  where  it 
voluntarily  transacts  business  in  another  state  and  assumes  risks  upon  prop- 
erty fixed  therein,  submits  itself  to  such  laws  as  the  legislature  of  the  state 
where  it  does  business  may  deem  proper  to  enact.  And  a  judgment  for  the 
amount  of  a  loss  by  fire,  obtained  in  the  state  where  such  company  is  doing 
business,  based  upon  such  service  as  by  the'  laws  of  such  state  is  sufficient  to 
give  its  courts  jurisdiction  of  a  foreign  corporation  doing  business  within  its- 
borders,  will  be  enforced  against  the  company  in  the  state  of  its  domicil.2 

d.  Judgment  Must  Be  Definite.  —  It  is  of  course  necessary  that  a  for- 
eign judgment  upon  which  reliance  is  placed,  should  be  definite,  for  a  court 
cannot  give  effect  to  a  judgment  which  does  not  clearly  show  in  itself  what 
its  effect  should  be.3 


proceedings,  Alderson,  B.,  delivering  the 
opinion  of  the  court,  said:  "  It  is  not  contrary 
to  natural  justice  that  a  man  who  has  agreed 
to  receive  a  particular  mode  of  notification  of 
legal  proceedings  should  be  bound  by  a  judg- 
ment in  which  that  particular  mode  of  notifi- 
cation has  been  followed,  even  though  he  may 
not  have  had  actual  notice  of  them." 

See  also  Copin  v.  Adamson,  I  Exch.  Div.  17, 
45  L.  J.  Exch.  15,  33  L.  T.  N.  S.  33,  24  W.  R. 
85,  in  which  case,  the  person  against  whom  it 
was  sought  to  enforce  a  similar  judgment  of  a 
French  court  had  never  elected  a  domicil,  but 
by  the  law  of  France  election  might  be  made 
for  him  in  default  of  his  making  such  election, 
at  the  office  of  the  imperial  procurator  of  the 
civil  tribunal  of  the  department  in  which  the 
office  of  the  company  was  situated,  at  which 
domicil  all  summonses,  etc.,  might  be  validly 
served.  In  this  case  Lord  Cairns,  L.  C,  said: 
"  It  appears  to  me  that,  to  all  intents  and  pur- 
poses, it  is  as  if  there  had  been  an  actual  and 
absolute  agreement  by  the  defendant;  and 
that,  if  it  were  necessary  to  bring  an  action 
against  him  on  the  part  of  the  company,  the 
service  of  the  proceedings  at  the  office  of  the 
imperial  procurator,  if  no  other  place  were 
pointed  out,  would  be  good  service." 

1.  Pleading  to  Merits  After  Plea  to  Jurisdiction 
Adversely  Determined.  —  In  Hubbard  v.  Ameri- 
can Invest.  Co.,  70  Fed.  Rep.  808,  Shiras,  D. 
J.,  delivering  the  opinion  of  the  court,  said: 
"  When  it  appears,  as  it  does  in  this  case,  that 
the  defendant  was  suable;  that  the  subject  of 
the  controversy  was  within  the  general  powers 
and  jurisdiction  of  the  court;  that  service,  in 
form,  at  least,  was  had  upon  the  defendant; 
that  the  defendant  in  fact  appeared  in  the 
court,  and  presented  first  the  question  of  the 
jurisdiction  of  the  court,  and,  this  being  de- 
cided in  favor  of  the  jurisdiction,  the  defend- 
ant then  pleaded  to  the  merits,  and  also 
pleaded  a  counterclaim,  and,  judgment  being 
rendered  against  it,  no  proceedings,  by  writ 
of  error,  appeal,  or  otherwise,  were  taken  to 
reverse  the  judgment  of  the  court  upon  either 
the  question  of  jurisdiction  or  upon  the  merits, 
it  is  not  open  to  the  defendant,  when  sued  on 
the  judgment  record  in  another  state  and 
:ourt,  to  insist  that  the  question  of  jurisdic- 


tion, upon  which  it  invoked  the  judgment  of 
the  court  in  which  the  action  was  first  brought, 
is  again  to  be  litigated  and  decided." 

2.  Submission  to  Jurisdiction  by  Foreign  Insur- 
ance Company  by  Transacting  Business  Within  the 
State.  —  Firemen's  Ins.  Co.  v.  Thompson,  155 
111.  204,  46  Am.  St.  Rep.  335,  affirming  51  111. 
App.  339. 

3.  Judgment  Must  Be  Definite.  —  See  Obicini/ 
v,  Bligh,  8  Bing.  335,  21  E.  C.  L.  309,  1  Moo. 
&  S.  477;  Seevers  v.  Clement,  28  Md.  426; 
Fritz  v.  Fisher,  5  Clark  (Pa.)  350,  3  Am.  L. 
Reg.  243;  Rape  v.  Heaton,  9  Wis.  328,  76  Am. 
Dec.  269. 

A  decree  of  a  foreign  court  whereby  the  de- 
fendant is  ordered  to  pay  a  certain  sum  of 
money  to  the  plaintiff  on  a  certain  day,  first 
deducting  therefrom  thr*  defendant's  costs  to  be 
taxed  by  the  proper  officer  cannot  be  enforced 
by  an  action  in  England  where  the  defendant's 
costs  have  not  been  taxed  either  at  his  own 
request  or  upon  an  ex  parte  proceeding  at  the 
instance  of  the  plaintiff.  Sadler  v.  Robins.  I 
Campb.  253.  See  also  infra,  this  section,  Ad- 
judications of  Foreign  Prize  Courts. 

Judgment  for  Costs  to  Be  Taxed  —  Proof  of  Taxa- 
tion.—  In  an  action  on  a  foreign  judgment 
which  awarded  a  certain  debt,  stating  the 
amount,  and  awarded  costs  also,  the  costs 
being,  however,  not  in  any  specific  sum  but 
left  to  be  taxed  afterwards,  the  costs  can  be 
recovered  where  it  is  shown  that  they  have 
been  ascertained  by  taxation  before  a  judge, 
as  thev  then  become  part  of  the  judgment. 
Hall  v.  Armour,  5  U.  C.  Q.  B.  (O.  S.)  3. 

Judgment  of  Probate  Court  Directing  Distribu- 
tion of  Balance  of  Estate  According  to  Law  and 
Will  of  Testator.  —  A  final  judgment  of  a  pro- 
bate courtof  one  state  findinga  specific  balance 
in  the  hands  of  executors  and  directing  the  sur- 
viving executor  to  distribute  the  same  accord- 
ing to  the  will  of  the  testator  and  the  law  of 
the  case,  constitutes  a  judicial  proceeding 
which  must  be  recognized  by  the  courts  of 
every  other  state,  and  the  fact  that  the  pro- 
bate court  did  not  adjudge  that  the  surviving 
executor  should  pay  a  particular  sum  or  sums 
to  a  particular  person  or  persons,  and  award 
execution  therefor,  as  is  usual  in  money  judg- 
ments, does  not  render  what  was  done  in  and 
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e.  Judgment  Must  Be  Final.  —  Another  requisite  for  the  recognition 
and  enforcement  of  a  foreign  judgment  is  that  it  shall  be  final  and  conclusive 
in  the  jurisdiction  where  rendered,  for  the  courts  of  one  state  or  country  can- 
not give  effect  to  merely  interlocutory  decrees  and  the  like  rendered  in  other 
states  or  countries. 1 

/.  Judgment  Must  Be  upon  the  Merits.  —  It  has  also  been  held  that 
the  judgment  should  be  the  result  of  a  decision  upon  the  merits  of  the  con- 
troversy; a  judgment  of  nonsuit  on  any  other  judgment  founded  merely  upon 
m  itters  of  pleading  or  of  procedure  cannot  be  accorded  such  recognition.2 

g.  Rule  as  to  Dormant  Judgments.  —  A  judgment  which  has  been 
allowed  to  become  dormant  under  the  laws  of  the  state  where  it  was  rendered 
cannot  be  enforced  by  an  action  in  another  state,  for  to  allow  such  enforce- 
ment would  be  to  give  effect  to  that  which  had  no  effect  at  home.3 

h.  Judgment  Not  Responsive  to  Issues  Presented  by  Pleadings.— 
The  full  faith  and  credit  clause  of  the  Federal  Constitution  does  not  require 


by  that,  court  any  the  less  a  judicial  proceed- 
ing; the  judgment  rendered  being  a  final  adju- 
dication of  the  questions  before  the  court,  and 
its  form  being  according  to  the  statute  of  the 
state  where  rendered.  Fitzsimmons  v.  John- 
son, go  Tenn.  416. 

1.  Judgment  Must  Be  Conclusive  and  Final.  — 
In  re  Henderson,  37  Ch.  Div.  244,  reversing  35 
Ch.  Div.  704;  Nouvion  v.  Freeman,  L.  R.  15 
App.  7,  62  L.  T.  N.  S.  189,  59  L.  J.  Ch.  337,  38 
W.  R.  581,  affirming  37  Ch.  Div.  244;  Plum- 
mer  v.  Woodburne,  7  D.  &  R.  25,  4  B.  &  C. 
625.  10  E.  C.  L.  424;  Patrick  v.  Shedden,  2  El. 
&  Bl.  14,  75  E.  C.  L.  14,  17  Jur.  1154,  22  L.  J. 
Q.  B.  283;  Paul  v.  Roy,  15  Beav.  433,  21  L.  J. 
Ch.  361;  Frayes  v.  Worms,  10  C.  B.  N.  S.  149, 
100  E.  C.  L.  149;  McPhedran  v.  Lusher,  3  U. 
C.  Q.  B.  (O.  S.)  602;  Gauthier  v.  Routh,  6  U. 
C.  Q.  B.  (O.  S.)  602;  Whitaker  v.  Bramson,  2 
Paine  (U.  S).  209;  Baugh  v.  Baugh,  4  Bibb 
(Ky.)  556;  Munn  v.  Cook,  24  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  314.  See  also  Hay  v.  Fisher, 
2  M.  &  W.  722,  Murph.  &  H.  286;  M'Millan 
v.  Ritchie,  7  New  Bruns.  242;  Barned's  Bank- 
ing Co.  v.  Reynolds,  36  U.  C.  Q.  B.  256; 
Board  of  Public  Works  v.  Columbia  College, 
17  Wall.  (U.  S.)  521;  Germania  F.  Ins.  Co.  v. 
Francis,  43  Hun  (N.  Y.)  621,  affirmed  by  122 
N.  Y.  651. 

Judgment  Subject  to  Appeal.  —  The  fact  that  a 
judgment  is  subject  to  appeal  does  not  prevent 
its  being  final  so  as  to  be  enforceable  in  the 
courts  of  another  country  or  state.  Nouvion 
71.  Freeman,  L.  R.  15  App.  1,  62  L.  T.  N. 
S.  189,  59  L.  J.  Ch.  337,  38  W.  R.  581.  See 
also  infra,  this  title,  III.  3.  c.  (4)  Pendency  of 
Appeal. 

What  Is  a  Final  Judgment.  —  See  Gates  v. 
Newman,  18  Ind.  App.  392;  Griggs  v.  Becker, 
87  Wis.  313.  And  see  generally  the  title  Final 
Judgments  and  Decrees,  ante,  p.  23. 

Presumption  that  Judgment  Is  Final.  — 'In 
Hockaday  v.  Skeggs,  18  La.  Ann.  681,  Talia- 
ferro, J.,  delivering  the  opinion  of  the  court, 
said:  "  In  the  absence  of  evidence  either  im- 
peaching a  foreign  judgment,  or  going  to 
show  that  it  had  not,  under  the  laws  of  the 
state  where  it  was  rendered,  the  effect  of  a 
final  judgment,  our  courts  are  bound  to  con- 
sider it  as  having  the  force  of  the  thing  ad- 
judged." 

Spanish  "  Remate  "  Judgment  Not  Conclusive.  — 

Nouvion  v.  Freeman,  L.  R.  15  App.  1,  59  L.  J. 


Ch.  337,  62  L.  T.  N.  S.  189,  38  W.  R.  581, 
affirming  37  Ch.  Div.  244. 

Pendency  of  Equitable  Proceedings  to  Set  Judg- 
ment Aside.  —  W  here  a  decree  of  a  court  of  one 
state  which  is  made  a  cause  of  action  in  an- 
other state  is  upon  its  face  final,  the  mere 
pendency  of  equitable  proceedings  in  the 
courts  of  the  state  where  the  decree  was  ren- 
dered, whether  state  or  federal,  to  set  it  aside, 
presents  no  obstacle  to  the  tendition  of  a  judg- 
ment upon  the  decree  by  a  court  of  the  state 
in  which  it  is  sought  to  enforce  it.  Tompkins 
v.  Cooper,  97  Ga.  631,  54  Am.  St.  Rep.  440. 

?.  Judgment  Must  Be  upon  the  Merits.  — 
Homer  v.  Brown,  16  How.  (U.  S.)  354;  Hughes 
v.  Blake,  1  Mason  (U.  S.)  515;  Hallum  v. 
Dickinson,  47  Ark.  120;  Seevers  v.  Clement, 
28  Md.  426;  Taylor  v.  Barron,  30  N.  H.  78, 
64  Am.  Dec.  281;  King  v.  Chase,  15  N.  H. 
9,  41  Am.  Dec.  675;  Demerit  v.  Lyford,  27  N. 
H.  541;  Holton  v,  Gleason,  26  N.  H.  501; 
Baker  v.  Rand,  13  Barb.  (N.  Y.)  152:  Haws  v. 
Tiernan,  53  Pa.  St.  192.  See  also  The  Delta, 
I  Prob.  Div.  393. 

A  Bill  for  Divorce  Voluntarily  Dismissed  by  Peti- 
tioner Before  Hearing  on  the  Merits  does  not 
constitute  res  adjudicata  as  against  a  subse- 
quent proceeding  by  the  same  petitioner  in 
another  state.  Thorns  v.  King,  95  Tenn.  60. 
See  also  Rankin  v.  Barnes.  5  Bush  (Ky.)  20. 

The  Fact  that  the  Court  Has  Expressed  an  Opin- 
ion on  the  Merits  of  the  case,  in  giving  a  judg- 
ment of  nonsuit,  does  not  prevent  the  applica- 
tion of  the  rule  staled  in  the  text.  Homer  v. 
Brown.  16  How.  (U.  S.)  354. 

3.  Dormant  Judgments  Not  Enforceable.  — 
Chapman  v.  Chapman,  48  Kan.  636;  St.  Louis 
Type  Foundry  Co.  v.  Jackson,  128  Mo.  119; 
Baker  v.  Stonebraker,  36  Mo.  339.  See  also 
Brown  v.  Reples,  10  Rich.  Eq.  (S.  Car.)  475. 

Judgment  Not  Dormant  though  Active  Lien  Has 
Expired. —  In  this  connection  it  must  be  noted 
that  there  is  a  difference  between  a  judgment 
becoming  absolutely  dormant,  and  the  loss  of 
its  active  lien  upon  the  property  of  the  judg- 
ment debtor;  for  by  the  statutes  of  some  states 
a  judgment  loses  its  lien  in  a  comparatively 
short  time,  and  for  a  much  longer  time  may  be 
revived  by  a  scire  facias,  or  be  the  foundation 
of  an  action  of  debt.  Such  a  judgment  may. 
of  course,  be  enforced  by  a  court  of  a  sister 
state  after  its  actual  lien  has  expired.  See 
Nicholas  v.  Farwell,  24  Neb.  180. 
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that  a  judgment  rendered  by  a  state  court  which  has  jurisdiction  of  the  per- 
son but  which  judgment  is  in  no  way  responsive  to  the  issues  presented  by  the 
pleadings  and  is  rendered  in  the  actual  absence  of  the  defendant,  must  be 
recognized  as  valid  in  the  courts  of  any  other  state.1 

i  Judgment  Clearly  Erroneous  and  Admitted  to  Be  So.  —  An 
English  court  has  refused  to  give  effect  to  a  foreign  judgment  which  was 
clearly  erroneous  according  to  the  laws  of  the  country  in  which  it  was  ren- 
dered, and  was  admitted  by  the  parties  to  be  so.3 

/.  Judgment  Pursuant  to  Foreign  Ordinance  or  Edict  Violating 
Law  OF  NATIONS.  —  The  courts  of  England  have  also  refused  to  recognize  as 
binding  upon  a  British  subject  a  judgment  rendered  against  him  by  a  foreign 
tribunal  pursuant  to  an  ordinance  which  violated  the  law  of  nations.  But 
the  Supreme  Court  of  the  United  States  has  taken  a  different  view,  and  has 
upheld  a  sentence  of  a  foreign  tribunal  condemning  a  vessel  and  cargo  as  a 
prize,  although  it  considered  that  the  edict  under  which  the  sentence  was  pro- 
nounced was  "  a  direct  and  flagrant  violation  of  national  law,"  and  Congress 
had  already  declared  it  to  be  so.4 

k.  Judgments  Erroneously  Construing  Law  of  Country  in  Which 
It  Is  Sought  to  Enforce  Them.  —  While  there  is  some  conflict  of  author- 
ity on  the  subject,  the  better  opinion  would  appear  to  be  that  the  courts  of 
England  will  recognize  and  give  effect  to  a  judgment  of  a  foreign  country 
though  the  decision  be  founded  upon  English  law  and  the  foreign  tribunal 
has  put  an  erroneous  construction  upon  that  law.5    But  a  court  of  the  United 


1.  Judgment  Not  Responsive  to  Issues.  —  Rey- 
nolds v.  Stockton,  140  U.  S.  254,  affirming  43 
N.J.  Eq.  211.  See  also  Williamson  v.  Tunno, 
2  Bay  (S.  Car.)  388,  which  asserted  the  same 
principle  as  to  a  judgment  of  a  foreign  coun- 
try. 

2.  Judgment  Clearly  Erroneous  and  Admitted  to 
Be  so.  —  Although  the  presumption  is  that  a 
foreign  court  in  delivering  a  judgment  would 
be  taken  to  know  its  own  law,  still  when  it 
clearly  appears  that  the  law  of  the  country  in 
which  such  judgment  was  declared  was  not 
followed,  and  the  findings  preclude  the  court 
in  which  such  judgment  comes  into  question 
from  holding  that  the  foreign  court  has  right- 
fully declared  the  law  of  its  own  country,  and 
it  is  admitted  by  the  parties  to  such  foreign 
judgment  that  it  is  erroneous  according  to  the 
law  which  the  foreign  tribunal  had  to  admin- 
ister, there  is  no  rule  of  comity,  or  any  prin- 
ciple upon  which  the  court  is  called  to  give 

effect  to  such  a  judgment.  Meyer  v.  Ralli,  1 
C.  P.  Div.  358,  45  L.  J.  C.  P.  741,  35  L.  T.  N. 
S.  838,  24  W.  R.  963. 

3.  Judgment  under  Ordinance  Violating  Law  of 
Nations.  —  An  ordinance  of  Denmark,  in  time 
of  war  with  Great  Britain,  declared  that  all 
the  property  belonging  to  any  British  subjects 
was  sequestrated.  In  consequence  thereof,  a 
suit  then  depending  in  the  Danish  court  for 
the  recovery  of  a  debt  due  from  a  Danish  to  a 
British  subject  was  not  further  prosecuted, 
and  the  debt  was  afterwards  paid  by  the 
Danish  subject  to  commissioners  appointed  by 
virtue  of  the  ordinance  to  receive  payment, 
upon  production  of  whose  receipt  the  Danish 
court  quashed  the  suit.  It  was  held  that  this 
was  no  defense  to  an  action  in  England  upon 
the  same  debt.    Wolff  v.  Oxholm,  6M.&S.  92. 

4.  Sentence  of  Prize  Court  Upheld  though 
Founded  on  Edict  Which  Violated  National  Law. 
—  Williams  v.  Armroyd,  7  Cranch  (U.  S.)  423, 
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affirming  Armroyd  v.  Williams,  2  Wash.  (U. 
S.)  508.  Mr.  Chief  Justice  Marshall,  deliver- 
ing the  opinion  of  the  court,  said:  "  The  legis- 
lature has  not  chosen  to  declare  sentences  of 
condemnation,  pronounced  under  this  unjusti- 
fiable decree,  absoutely  void.  It  has  not  in- 
terfered with  them.  They  retain,  therefore,  the 
obligation  common  to  all  sentences  whether 
erroneous  or  otherwise,  and  bind  the  property 
which  is  their  object;  whatever  opinion  other 
co-ordinate  tribunals  may  entertain  of  their 
own  propriety,  or  of  the  laws  under  which 
they  were  rendered." 

5.  Judgment  of  Foreign  Country  Founded  on 
Mistake  of  English  Law.  —  Castrique  v.  Imrie, 
L.  R.  4  H.  L.  414,  39  L.  J.  C  P.  35°,  19  W.  R. 
1,  23  L.  T.  N.  S.  48,  affirming  Imrie  v  Cas- 
trique, 8  C.  B.  N.  S.  406,  q8  E.  C.  L.  406,  7 
Jur.  N.  S.  1076,  30  L.  J.  C.  P.  177,  9  w-  R-  455. 
4  L.  T.  N.  S.  143;  Godard  v.  Gray,  L.  R.  6  Q. 
B.  139;  In  re  Trufbrt,  36  Ch.  Div.  600,  57  L.  J. 
Ch.  135,  57  L.  T.  N.  S.  674,  36  W.  R.  163; 
Meyer  v.  Ralli,  I  C.  P.  Div.  358,  45  L.  J.  C. 
P.  741,  35  L.  T.  N.  S.  838,  24  W.  R.  963. 

"  A  foreign  judgment,"  said  Stirling,  J.,  de- 
livering the  opinion  of  the  court  in  In  re  Tru- 
fort,  36  Ch.  Div.  600,  57  L.  J.  Ch.  135,  57  L-  T-  N. 
S.  674,  36  W.  R.  163,  "  cannot,  as  between  the 
same  parties,  be  impeached  in  this  country  on 
the  ground  that  it  proceeded  on  a  mistake  as 
to  the  English  law;  at  all  events,  if  the  party 
who  seeks  to  impeach  the  judgment  has  failed 
to  bring  to  the  knowledge  of  the  foreign 
tribunal  the  provision  of  the  English  law  on 
which  he  relies."  ' 

Contrary  Doctrine  as  to  Judgments  Not  in  Rem. 
—  The  courts  of  England  will  disregard  a  judg- 
ment of  a  foreign  country  or  of  a  colonial  court 
if  it  appears  on  the  face  of  the  record  of  the 
litigation  between  the  parties,  the  judgment 
not  being  in  rem,  that  the  law  of  England  was 
intended  to  be  administered,  but  has  been  mis- 
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States  has  refused  to  be  bound  by  a  decision  of  a  court  of  a  foreign  country 
the  court  not  being  one  of  admiralty,  which  mistook  the  American  law  r 
construing  a  contract  which  was  meant  to  be  construed  according  to  that  law 
and  which  it  professed  so  to  construe.1 

/.  English  Rule  as  to  Judgments  Repugnant  to  Natural  Justice 
—  In  England  and  Canada  the  doctrine  has  been  asserted  that  the  courts  nny 
disregard  a  judgment  of  a  foreign  or  colonial  court,  if  anything  manifestly  con- 
trary to  natural  justice  appears  on  the  face  of  the  record.3  This  repugnance 
must,  however,  concern  entirely  the  conduct  or  mode  of  procedure  of  the  foreigS 
or  colonial  court,  and  not  relate  to  the  merits  of  the  case.3  No  such  doctrine 
has  ever  been  asserted  in  the  United  States.  And  it  is  probable  that  it  could 
not  be  asserted  with  any  success  in  reference  to  sister  state  judgments;  for  i{ 
the  procedure  in  a  state  court  were  such  as  to  be  repugnant  to  natural  justice 
a  party  injured  thereby  would  necessarily  be  deprived  of  due  process  of  law' 
in  violation  of  the  Federal  Constitution,4  and  would  therefore  have  a  right  to 
appeal  to  the  federal  courts.5  In  case  of  such  right  being  neglected  there 
would  seem  to  be  no  reason  why  the  full  faith  and  credit  clause  should  not 
apply  to  the  judgment  rendered. 

m.  Rule  as  to  Judgments  Founded  on  Local  Laws  Not  Recognized- 
Elsewhere  —  (i)  Ride  Stated.  —  The  courts  of  one  state  or  country  will  not 
enforce  judgments  of  foreign  tribunals  which  are  founded  upon  merely  locaL 
laws  peculiar  to  the  country  or  state  wherein  such  judgments  were  rendered 
such  laws  being  of  a  character  which  does  not  require  their  recognition 
beyond  the  borders  of  the  sovereignty  in  which  they  are  in  force.6 

(2)  Judgments  Founded  on  Penal  Laws.  —  Thus  it  is  considered  that  as 


taken.  Simpson  v.  Fogo,  9  Jur.  N.  S.  403,  I 
H.  &  M.  195,  32  L.  J.  Ch.  249,  8  L.  T.  N.S. 
61,  11  W.  R.  418,  1  N.  R.  422;  Novelliz/.  Rossi, 
2  B.  &  Ad.  757,  22  E.  C.  L.  176.  See  also 
Kingsmill  v.  Warrener,  13  U.  C.  Q.  B.  18. 

1.  Decision  of  Foreign  Court  Founded  on  Mis- 
take of  American  Law  Held  Not  Binding.  —  Lang 
v.  Holbrook,  Crabbe  (U.  S.)  179. 

2.  Judgment  Repugnant  to  Natural  Justice  May 
Be  Disregarded.  —  Simpsons.  Fogo,  9  Jur.  N. 
S.  403,  1  H.  &  M.  195,  32  L.  J.  Ch.  249,  8  L.  T. 
N.  S.  61,  11  W.  R.  418,  1  N.  R.422;  Buchanan 

Rucker,  1  Campb.  63;  Douglas  v.  Forrest, 


4  Bing.  686,  ,5  E.  C.  L.  113,  1  Moo.  &  P.  663, 
Crawley  v.  Isaacs,  16  L.  T.  N.  S.  529;  Kings- 
mill  v.  Warrener,  13  U.  C.  Q.  B.  18. 

3.  Repugnance  Must  Concern  Mode  of  Procedure 
and  Not  Relate  to  Merits.  —  Crawley  v.  Isaacs, 
16  L.  T.  N.  S.  529. 

4.  See  the  title  Due  Process  of  Law,  vol. 
10,  p.  287. 

5.  See  the  title  United  States  Courts. 

6.  Judgments  Founded  on  Purely  Local  Laws 
Need  Not  Be  Recognized.  —  Simpson  v.  Fogo,  9 
Jur.  N.  S.  403,  1  H.  &  M.  195,  32  L.  J.  Ch.  249, 
8  L.  T.  N.  S.  61,  11  W.  R.  418,  1  N.  R.  422. 

The  principles  of  comity  in  the  Constitution 
of  the  United  States  do  not  require  the  courts 
of  one  state  to  enforce  against  a  receiver  in 
such  state  of  a  dissolved  corporation  a  judg- 
ment rendered  in  another  state  against  such 
corporation  after  its  dissolution,  under  a  stat- 
ute continuing  a  dissolved  corporation  for  a 
certain  length  of  time  for  the  purpose  of  wind- 
ing up  its  affairs  and  prosecuting  suits  by  and 
against  it,  where  the  receiver  was  never  a 
party  to  the  suit,  never  appeared  in  it,  and  was 
never  heard  in  any  manner.  Rodgers  v. 
Adriatic  F.  Ins.  Co.,  148  N.  Y.  34,  affirming  87 
Hun  (N.  Y.)  384. 


Alternative  Judgment.  —  In  Thorn  er  v. 
Batory,  41  Md.  593,  20  Am.  Rep.  74,  the  court 
held  that  an  action  of  debt  could  not  be  main- 
tained on  a  judgment  .rendered  in  a  replevin 
suit  in  Tennessee,  "  that  the  plaintiff  return 
said  goods  to  the  defendants,  and  if  he  fail  to 
do  so,  that  the  defendants  recover  of  the  plain- 
tiff and  H.  C.  Jackson,  his  security  in  the  re- 
plevin bond  given  in  this  cause,  the  value  of 
the  goods  as  found  by  the  jury."  The  Mary, 
land  court  considered  that  the  Tennessee  judg- 
ment, which  was  valid  only  by  virtue  of  some 
statute  law  of  that  state,  was  not  such  an  one 
as  the  courts  of  Maryland  could  carry  into 
effect  by  a  like  judgment  to  be  rendered  in  that 
state,  and  any  other  judgment  would  be  trans- 
cending the  powers  of  the  Maryland  court, 
which  must  be  limited  to  the  same  measure  of 
relief  to  which  the  patties  were  entitled  in 
Tennessee. 

Judgment  for  Penalty  of  Bond  Falling  Due 
in  Instalments,  —  A  bond  executed  in  New 
Hampshire,  with  condition  for  the  payment  of 
a  debt  by  instalments,  was  there  sued  upon 
after  the  first  instalment  became  due,  and, 
under  a  statute  of  that  state,  judgment  was 
entered  for  the  penalty  of  the  bond,  and  exe- 
cution awarded  for  the  first  instalment,  which 
was  paid.  About  twenty-five  years  after,  an 
action  was  commenced  in  Vermont  upon  the 
New  Hampshire  judgment.  It  was  held  that 
the  judgment  for  the  penalty  did  not  create  an- 
absolute  indebtedness  against  the  defendant, 
which  could  be  enforced  by  an  action  in  an- 
other state  for  the  purpose  of  obtaining  pay- 
ment of  instalments  subsequent  to  (he  first,  for 
such  judgment  was  a  mere  creature  of  the 
statute,  having  no  force  whatever  save  in  the 
court  where  rendered.  Dimick  v.  Brooks,  21 
Vt.  569. 
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"  the  courts  of  no  country  execute  the  penal  laws  of  another,"  1  a  judgment 
of  one  country  or  state  founded  upon  its  penal  laws  will  not  be  enforced  by 
the  courts  of  another  sovereignty.3 

judgment  in  Qui  Tam  Action.  —  In  one  case  the  court  of  Massachusetts  held  that 
an  action  might  be  maintained  upon  a  judgment  rendered  by  a  court  of  a 
sister  state  in  &  qui  tam  action,  saying,  "  The  court  will  look  to  the  party 
legally  upon  the  record,"  and  that  there  was  nothing  in  the  objection  that 
the  plaintiff  would  be  obliged  to  pay  over  a  part  of  the  amount  recovered  for 
the  use  of  the  state  in  which  the  judgment  was  rendered.3  But  the  Supreme 
Court  of  the  United  States  has  expressed  some  disapproval  of  this  decision.4 

Judgment  on  Forfeited  Recognizance.  —  In  Ohio  it  has  been  decided  that  an  action 
can  be  maintained  in  that  state  upon  a  judgment  rendered  in  another  state 
upon  a  forfeited  recognizance  to  answer  for  an  alleged  violation  of  the  penal 
laws  of  the  latter  state,  but  this  decision  has  been  disapproved  by  the  highest 
national  tribunal.5 

Judgment  for  Maintenance  of  Bastard.  —  An  Iowa  decision  allowing  another  state 
to  maintain  in  the  courts  of  Iowa  an  action  upon  a  money  judgment  rendered 
in  such  other  state  in  a  prosecution  for  the  maintenance  of  a  bastard  child, 
has  likewise  been  disapproved  in  the  United  States  Supreme  Court.6 

Forfeitures  Adjudged  by  Foreign  Courts.  —  Where,  however,  the  prosecution  in  the 
courts  of  one  country  for  a  violation  of  its  municipal  laws  is  in  rem,  to  obtain 
a  forfeiture  of  specified  property  within  its  jurisdiction,  a  judgment  of  forfeit- 

1.  Courts  of  One  Country  Do  Not  Execute  the 
Penal  Laws  of  Another.  —  Gray,  J.,  in  Hunting- 
ton v.  Attrill,  146  U.  S.  657.  See  also  Folliott 
v.  Ogden,  I  H.  Bl  123,  affirmed  by  Ogden  v. 
Folliot,  3  T.  R.  726. 

2.  Foreign  Judgments  Founded  on  Penal  Laws 
Not  Enforced. —  Huntington  v.  Attrill,  (1893) 
App.  150,  62  L.  J.  P.  C.  44,  68  L.  T.  N.  S.  326, 
41  W.  R.  575,  57  J.  P.  404,  20  Ont.  App.  ap- 
pendix i. ;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U. 
S.  265;  Huntington  v.  Attrill,  146  U.  S.  657; 
Allen  v.  U.  S.,  Taney  (U.  S.)  112;  Arkansas  v. 
Bowen,  20  D.  C.  291,  affirmed  by  3  App.  Cas. 
(D.  C)  537- 

"  The  sentence  of  a  court  of  criminal  juris- 
diction in  a  foreign  state,  by  which  the  exercise 
of  the  civil  right=  of  men  may  be  suspended 
or  abridged,  is  limited  in  its  operation  to  the 
state  itself  in  which  the  sentence  has  been  ren- 
dered, and  does  not  deprive  an  individual  of 
his  nat  ural  rights  elsewhere,  beyond  that  state, 
and  enforcement  of  such  sentence  by  a  foreign 
power  would  be  a  violation  of  public  law  and 
of  the  law  of  nations."  Addams  v,  Worden,  6 
L.  C.  Rep.  237. 

Rule  Not  Affected  by  Full  Faith  and  Credit 
Clause.  —  Wisconsin  v.  Pelican  Ins.  Co.,  127 
U.  S.  265;  Huntington  v.  Attrill.  146  U.  S.  657, 
reversing  Attrill  v.  Huntington,  70  Md.  191,  14 
Am.  St.  Rep.  344.  See  also  Arkansas  v. 
Bowen,  20  D.  C.  291,  affirmed  bv  3  App.  Cas. 
<D.  C.)  537- 

Nature  of  Original  Proceeding  May  Be  Inquired 
Into.  —  In  Wisconsin  v.  Pelican  Ins.  Co.,  127 
U.  S.  265,  Mr.  Justice  Gray,  delivering  the 
■opinion  of  the  court,  said:  "  The  essential 
nature  and  real  foundation  of  a  cause  of  action 
are  not  changed  by  recovering  judgment  upon 
it;  and  the  technical  rules,  which  regard  the 
original  claim  as  merged  in  the  judgment,  arid 
the  judgment  as  implying  a  promise  by  the 
defendant  to  pay  it,  do  not  preclude  a  court, 
to  which  a  judgment  is  presented  for  affirma- 
tive action  (while  it  cannot  go  behind  the  judg- 


ment for  the  purpose  of  examining  into 
the  validity  of  the  claim),  from  ascertaining 
whether  the  claim  is  really  one  of  such  a 
nature  that  the  court  is  authorized  to  enforce 
it."  Quoted  with  approval  in  Huntington  v. 
Attrill,  146  U.  S.  657,  reversing  Attrill  v.  Hunt- 
ington, 70  Md.  191,  14  Am.  St.  Rep.  344; 
Arkansas  v.  Bowen,  20  D.  C.  291. 

In  Huntington  v.  Attrill,  146  U.  S.  657,  Mr. 
Justice  Gray,  delivering  the  opinion  of  the 
court,  said:  "  If  a  suit  to  enforce  a  judgment 
rendered  in  one  state,  and  which  has  not 
changed  the  essential  nature  of  the  liability,  is 
brought  in  the  courts  of  another  state,  this 
court,  in  order  to  determine,  on  writ  of  error, 
whether  the  highest  court  of  the  latter  state 
has  given  full  faith  and  credit  to  the  judg- 
ment, must  determine  for  itself  whether  the 
original  cause  of  action  is  penal  in  the  inter- 
national sense.  *  *  *  So  if  the  state  court, 
in  an  action  to  enforce  the  original  liability 
under  the  law  of  another  state,  passes  upon 
the  nature  of  that  liability  and  nothing  else, 
this  court  cannot  leview  its  decision  ;  but  if  the 
state  court  declines  to  give  full  faith  and 
credit  to  a  judgment  of  another  state,  because 
of  its  opinion  as  to  the  nature  of  the  cause  of 
action  on  which  the  judgment  was  recovered, 
this  court,  in  determining  whether  full  faith  and 
credit  have  been  given  to  that  judgment,  must 
decide  for  itself  the  nature  of  the  original 
liability." 

3.  Judgment  of  Sister  State  in  Qui  Tam  Action 
Enforced.  —  Healy  v.  Root,   11  Pick.  (Mass.) 

389. 

4.  Decision  Disapproved.  —  Wisconsin  v.  Peli- 
can Ins.  Co.,  127  U.  S.  265,  per  Gray,  J. 

5.  Judgment    on    Forfeited    Recognizance.  — 

Spencer  v.  Brockway,  1  Ohio  259,  13  Am.  Dec. 
615,  disapproved  in  Wisconsin  v.  Pelican  Ins. 
Co.,  127  U.  S.  265. 

6.  Judgment  for  Maintenance  of  Bastard. —  In- 
diana v.  Helmer,  21  Iowa  370,  disapproved  in 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265. 
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ure,  rendered  after  due  notice,  and  vesting  the  title  of  the  property  in  the 
state,  will  be  recognized  and  upheld  in  the  courts  of  any  other  country  in 
which  the  title  to  the  property  is  brought  in  issue.1 

Decision  of  Foreign  Court  as  to  Whether  Action  Is  Penal  Not  Binding.  -  -  In  considering 
whether  a  judgment  of  a  foreign  country  was  rendered  in  a  penal  action,  so  as 
to  make  it  not  capable  of  enforcement,  the  courts  are  not  bound  to  pay  abso- 
lute deference  to  any  interpretation  which  may  have  been  put  upon  the  stat- 
utes under  which  the  judgment  was  rendered  in  the  country  where  it  was 
rendered.  The  court  in  such  case  has  to  consider  and  employ  an  international 
rule,  which  is  a  matter  of  law  entirely  within  the  cognizance  of  the  court 
whose  jurisdiction  is  invoked  to  maintain  the  foreign  judgment.2 

For  What  Purpose  Record  of  Foreign  Conviction  of  Crime  Is  Admissible.  —  It  has  been 
held  that  in  an  action  to  recover  the  proceeds  of  stolen  property,  the  record 
of  a  court  of  a  foreign  country  in  which  a  certain  person  was  convicted  of  the 
larceny  of  such  property  was  admissible  in  evidence  to  establish  the  fact  of 
such  conviction,  though  not  to  prove  the  facts  on  which  it  was  based.3 

(3)  Judgments  Founded  on  Revenue  Laws.  —  It  is  also  considered  that  judg- 
ments founded  on  the  revenue  laws  of  a  particular  state  or  country  will  not 
be  enforced  in  any  other  jurisdiction.4 

n.  Rule  as  to  Judgments  by  Confession.  —  There  is  no  reason  why 
the  general  rule  as  to  the  conclusiveness  of  foreign  judgments  should  not 
apply  as  well  to  judgments  by  confession  entered  by  virtue  of  a  warrant  of 
attorney  as  to  any  other  judgments,  where  they  have  the  same  effect  in  the 
home  forum.* 


f 

1.  Rule  as  to  Forfeitures.  —  Gray,  J.,  in  Wis- 
consin v.  Pelican  Ins.  Co.,  127  U.  S.  265.  See 
also  Rose  v.  Himely,  4  Cranch  (U.  S.)24i; 
Hudson  v.  Guestier,  4  Cranch  (U.  S.)  293; 
Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumn.' 
(U.  S.)  600;  Pigott  on  Foreign  Judgments 
264. 

Distinctions  between  Judgment  of  Forfeiture  and 
Judgment  in  Other  Penal  Actions.  —  In  Wiscon- 
sin v.  Pelican  Ins.  Co.,  127  U.  S.  265,  Gray,  J., 
delivering  the  opinion  of  the  court,  after  using 
the  language  set  out  in  the  text,  continued  as 
follows:  "  But  the  recognition  of  a  vested  title 
in  property  is  quite  different  from  the  enforce- 
ment of  a  claim  for  a  pecuniary  penalty.  In 
the  one  case  a  complete  title  in  the  property 
has  been  acquired  by  the  foreign  judgment; 
in  the  other  further  judicial  action  is  sought 
to  compel  the  payment  by  the  defendant  to  the 
plaintiff  of  money  in  which  the  plaintiff  has 
noi  as  vet  acquired  any  specific  right." 

2.  Decision  of  Foreign  Court  as  to  Whether 
Action  Is  Penal  Not  Binding.  —  Huntington  v. 
Attrill,  (1893)  App.  150,  62  L.  J.  P.  C.  44,  68  L. 
T.  N.  S.  326,  41  W.  R.  575,  57  J.  p.  404,  20 
Ont.  App.  appendix  i. 

What  Is  Not  a  Judgment  under  a  Penalty. — 
A  statute  making  officers  of  corporations  liable 
for  all  the  corporate  debts  in  case  of  their  sign- 
ing false  certificates  or  reports,  or  public  no- 
tices, is  not  penal  in  the  international  sense  so 
that  it  cannot  be  enforced  in  the  courts  of  a 
state  other  than  that  by  which  the  law  was 
passed.  Therefore  a  judgment  of  New  York 
rendered  to  enforce  a  liability  under  such  stat- 
ute should  be  enforced  by  the  courts  of  Mary- 
land. Huntington  v.  Attrill,  146  U.  S.  657, 
reversing  Attrill  v.  Huntington,  70  Md.  191,  14 
Am.  St.  Rep.  344. 

An  attempt  was  made  to  enforce  the  New 
York  judgment  above  referred  to  in  the  courts 
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of  Ontario,  and  the  case  finally  reached  the 
Privy  Council  in  England,  whose  decision  was 
identical  with  that  of  the  United  States  Supreme 
Court.  Huntington  v.  Attrill,  (1893^  App.  150 
62  L.  J.  P.  C.  44,  68  L.  T.  N.  S.  326,  41  W.  R.' 
575.  57  J-  P.  404,  20  Ont.  App.  appendix  i.,  re- 
viewing  18  Ont.  App.  136  and  17  Ont.  Rep. 
245.  Lord  Watson,  delivering  the  opinion  of 
th  eir  lordships  in  this  case,  said:  "  In  one 
aspect  of  them,  the  provisions  of  section  21 
are  penal  in  the  wider  sense  in  which  the  term 
is  used.  They  impose  heavy  liabilities  upon 
directors,  in  respect  of  failure  to  observe 
statutory  regulations  for  the  protection  of  per- 
sons who  have  become  or  may  become  credit- 
ors of  the  corporation.  But,  in  so  far  as  they 
concern  creditors,  these  provisions  are  in  their 
nature  protective  and  remedial." 

3.  Record  of  Foreign  Court  Admissible  to  Prove 
Fact  of  Conviction  of  Crime.  —  Hamburg  Bank 
v.  Flynn,  38  Fed.  Rep.  798. 

4.  Foreign  Judgments  Based  on  Revenue  Laws 
Not  Enforced.  —  Arkansas  v.  Bowen,  20  D.  C. 
291,  affirmed  by  3  App.  Cas.  (D.  C.)  537.  In 
this  case  it  was  held  that  such  judgments  are 
not  within  the  faith  and  credit  clause  of  the 
Federal  Con? titution. 

"  The  rule  that  the  courts  of  no  country  ex- 
ecute the  penal  laws  of  another  applies  not  only 
to  prosecutions  and  sentences  for  crimes  and 
misdemeanors,  but  to  all  suits  in  favor  of  the 
state  for  the  recovery  of  pecuniary  penalties 
for  any  violation  of  statutes  for  the  protection 
of  its  revenue  or  other  municipal  laws,  and  to 
all  judgments  forsuch  penalties."  Therefore, 
a  penalty  recovered  by  the  state  of  Wisconsin  in 
her  own  courts  cannot  be  enforced  by  the  fed- 
eral courts  nor  by  the  judiciary  of  any  other 
state.  Wisconsin  v.  Pelican  Ins.  Co.,  127  U. 
S.  265. 

5.  Judgments  by  Confession  in  Sister  State  Con- 
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judgment  Based  upon  Purely  Local  Statute.  -  But  the  courts  of  one  state  are  not 
bound  to  enforce  a  judgment  by  confession,  entered  by  the  prothonotary  o  a 
court  of  another  state  by  virtue  of  a  local  statute,  against  a  defendant  who 
had  only  authorized  such  confession  by  "  any  attorney  of  any  court  of 
record."  1 


elusive  — Indiana.—  Kingman  v.  Paulson,  126 
Ind.  507,  22  Am.  St.  Rep.  611. 
Iowa.  —  Edmonds  v.  Montgomery,  1  Iowa 

Massachusetts.  —  Van  Norman  v.  Gordon, 
172  Mass.  576;  Richards  v.  Barlow,  140  Mass. 
218 

Nebraska.  —  Snyder  v.  Critchfield,  44  Neb. 
66-  Nicholas  v.  Farwell,  24  Neb.  180. 

New  York.  —  Trebilcox  v.  McAlpine,  62 
Hun  (N.  Y.)  317;  Teel  v.  Yost,  128  N.  Y.  387, 
affirming  57  N.  Y.  Super.  Ct.  481,  explaining 
Trebilcox  v.  McAlpine,  46  Hun  (N.Y.)  469,  as 
proceeding  on  the  ground  that  it  was  not 
shown  there  that  the  law  of  the  sister  state 
wherein  the  judgment  was  entered  authorized 
the  entry  of  such  a  judgment. 

Pennsylvania.  —  See  Reber  v.  Wright,  68  Fa. 

St  Judgment  Confessed  by  Virtue  of  Warrant  of  At- 
torney Authorizing  Any  Attorney  to  Confess  Judg- 
ment. —  A  judgment  confessed  in  New  Jersey 
against  a  nonresident  by  virtue  of  a  note  for  a 
certain  amount  containing  an  authority  to 
"  any  attorney  of  any  court  of  record  in  the 
United  States  to  enter  and  confess  judgment 
against  the  maker  for  the  amount  of  the  debt, 
which  judgment  is  under  the  New  Jersey  stat- 
utes "  as  good  and  effectual  in  law  to  all  in- 
tents and  purposes  whatsoever  as  judgments 
entered  by  confession  in  the  manner  hereto- 
fore practiced,"  being  binding  in  New  Jersey, 
can  be  enforced  by  an  action  in  Missouri, 
although  it  does  not  appear  that  at  the  time 
the  judgment  was  rendered  either  of  the 
parties  was  a  resident  of  New  Jersey  or  had 
ever  been  within  that  state.  Randolph  v. 
Keiler,  21  Mo.  557-  ,       ,  .  , 

Where  a  warrant  of  attorney  under  which  a 
judgment  by  confession  was  entered  in  a  sis- 
ter state  authorized  a  certain  attorney  named, 
"orany  attorney  of  any  court  of  record,"  to 
enter  the  judgment,  the  judgment  entered  in 
pursuance  thereof  will  be  given  full  faith  and 
credit  although  entered  by  an  attorney  other 
than  the  one  named  in  the  warrant,  for  it  will 
be  presumed  that  the  attorney  who  entered  the 
judgment  was  requested  to  appear  by  the  at- 
torney named  in  the  warrant,  and  that  his  ap- 
pearance was  really  in  the  plaintiff's  interest. 
Van  Norman  v.  Gordon,  172  Mass.  576. 

Judgment  Entered  in  Vacation. —  In  ihe  ab- 
sence of  any  evidence  to  the  contrary,  the  pre- 
sumption is  that  a  judgment  by  confession 
entered  in  vacation  in  a  sister  state  is  valid 
according  to  the  laws  of  that  state.  Dodge  v. 
■j  Coffin,  15  Kan.  277. 

Confession  Before  Clerk  of  Court.  —  A  judgment 
of  a  sister  state,  rendered  by  the  court  upon  a 
confession  made  by  the  defendant  in  the 
clerk's  office,  has  been  held  conclusive.  Har- 
ness v.  Green,  19  Mo.  323. 

Judgment  Confessed  Before  Debt  Due.  —  An  ac- 
tion cannot  be  maintained  in  one  state  upon  a 
judgment  confessed  in  a  sister  state  by  virtue 
of  a  warrant  of  attorney,  where  it  appears  that 


the  alleged  judgment  was  rendered  more  than 
thirty  days  before  the  note  for  the  amount  for 
which  the  confession  of  judgment  was  author- 
ized became  due,  and  no  law  of  the  slate 
where  the  judgment  was  confessed,  authoriz- 
ing judgment  to  be  entered  upon  a  note  before 
its  maturity,  is  set  out  or  pleaded.  Thomas 
v.  Pendleton,  1  S.  Dak.  150. 

Re-examination  of  Judgments  by  Confession.  — 
Under  the  established  principles  that  the 
courts  of  law  exercise  an  equitable  jurisdiction 
over  judgments  by  confession,  in  pursuance  of 
a  warrant  of  attorney,  and  will,  for  cause 
shown,  open,  vacate,  or  modify  them,  and 
stay  proceedings,  or  direct  an  issue  and  trial 
upon  the  merits,  and  that  a  judgment  of  a  sis- 
ter state,  if  re-examinable  in  the  state  where 
rendered,  is  open  to  the  same  inquiries  in 
every  other  state,  the  courts  of  Wisconsin  will 
relieve  against  a  judgment  entered  by  confes- 
sion upon  a  warrant  of  attorney  in  Illinois, 
where  the  contract  was  made  in  Wisconsin 
and  would  have  been  barred  by  the  statute  of 
limitations  of  that  state  at  the  time  the  judg- 
ment was  entered  had  the  defense  been  set 
up,  and  such  judgment  would  have  been 
vacated,  or  proceedings  for  its  collection  per- 
petually  stayed,  by  a  court  of  Illinois  had 
application  been  made  to  it.  Brown  v. 
Parker,  28  Wis.  21. 

Name  of  Attorney  Confessing  Judgment  Need 
Not  Appear.  —  A  judgment  by  confession  ren- 
dered in  one  state  may  be  enforced  in  an- 
other state,  although  the  name  of  the  attorney 
by  whom  the  confession  was  made  does  not 
appear  in  the  record,  for  where  the  record 
shows  that  the  defendant  appeared  by  attorney 
and  there  is  no  evidence  to  contradict  this,  the 
record  must  be  taken  as  true.  Edmonds  v. 
Montgomery,  1  Iowa  143. 

1.  Confession  of  Judgment  by  Prothonotary 
under  Local  Statute.  —  A  citizen  of  Maryland 
executed  a  bond  authorizing"  any  attorney  of 
any  court  of  record  of  the  state  of  New  York, 
or  of  any  other  state,"  to  confess  judgment 
against  him  for  the  sum  named  therein. 
Judgment  was  confessed  upon  such  bond  by 
the  prothonotary  of  a  court  of  Pennsylvania, 
such  officer  being  authorized  to  do  so  by  a 
Pennsylvania  statute,  but  it  was  not  shown 
nor  contended  that  the  defendant  was  served 
with  process  or  voluntarily  appeared  or  that 
the  judgment  was  confessed  by  an  attorney  of 
any  court  of  record  of  Pennsylvania.  It  was 
held  that  the  courts  of  Maryland  were  not 
bound  to  hold  such  judgment  as  obligatory 
either  on  the  ground  of  comity  or  of  duty, 
thereby  permitting  the  law  of  another  state  to 
override  their  own.  The  court  said  that  what 
the  defendant  authorized  "  was  a  confession 
of  judgment  by  any  attorney  of  any  court  of 
record  in  the  state  of  New  York  or  any  other 
state,  and  he  had  a  right  to  insist  upon  the 
letter  of  the  authority  conferred.  By  its  terms 
he  did  not  consent  to  be  bound  by  the  local 
laws  of  every  state  in  the  Union  relating  to  the 
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o  Rule  as  to  Judgments  by  Default.  -  And  the  same  would  seem  to 
be  true  of  judgments  by  default  where  the  court  clearly  had  jurisdiction  and 
such  judgments  were  regularly  entered.1  ' 

p  Decrees  in  Equity.  _  The  rule  as  to  the  conclusiveness  of  foreign 
judgments  extends  to  decrees  in  equity,*  and  in  every  case  in  which  an  action 
of  debt  could  be  maintained  upon  a  foreign  judgment  at  law  for  the  sum  of 
money  awarded  by  such  judgment,  a  like  action  can  be  maintained  upon  a 
dec.ee  in  equity  which  is  for  an  ascertained  and  specific  amount,  and  noth- 
ing more,  and  the  record  of  the  proceedings  in  the  one  case  must  be  ranked 
with  and  responded  to  as  of  the  same  dignity  and  binding  obligation  with  the 
record  in  the  other.*  But  such  an  action  cannot  be  maintained  on  a  decree 
mone'yT  Performance  of  acts  other  than  the  payment  of 

g.  Effect  of  Unreasonable  Delay  in  Seeking  to  Enforce  Tunc 
U^T.- An  English  court  has  refused  to  lend  its  aid  to  en  o   e  a  f  eS 
it"  distance  /e        ?  ^  f°r  *"  unreasonable  time  to  invoke 

3.  Extent  to  Which  Foreign  Judgment  Will  Be  Given  Effect.  —  The  general 
rule  in  regard  to  foreign  judgments  is  that  they  will  be  given  the  same  effect 


rendition  of  judgment  against  their  own  citi- 
zens without  service  or  appearance,  but  on  the 
contrary  made  such  appearance  a  condition  of 
judgment.  And  even  if  judgment  could  have 
been  entered  against  him.  not  being  served 
and  not  appearing,  in  each  of  the  states  of  the 
Union,  in  accordance  with  the  laws  therein 
existing  upon  the  subject,  he  could  not  be  held 
liable  upon  such  judgment  in  any  other  state 
than  that  in  which  it  was  so  rendered,  contrary 
to  the  laws  and  policy  of  such  state."  Grover 
•etc.,  Sewing  Mach.  Co.  v.  Radcliffe,  137  U  s' 
287. 

1.  Judgments  by  Default  —  England.  —  Mo- 
lony  v.  Gibbons,  2  Campb.  502;  Vallee  v. 
Dumergue,  4  Exch.  290,  18  L.  J.  Exch.  398. 

United  States.  —  Ouseley  v.  Lehigh  Valley 
Trust,  etc.,  Co.,  84  Fed.  Rep.  602. 

Arkansas. — See  Buford  v.  Kirkpatrick  13 
Ark.  33.  ' 

New  York.  —  Huntley  v.  Baker,  33  Hun  (N 
Y.)  578. 

Pennsylvania.  —  Motter  v.  Welty,  12  Pa.  Co 
Ct.  Rep.  82,  2  Pa.  Dist.  Rep.  39. 

Tennessee.  —  Taylor  v.  Smith,  (Tenn.  Ch 
1896)  36  S.  W.  Rep.  970;  Stegall  v.  Wyche  s 
Yerg.  (Tenn.)  83.  '  " 

Vermont.  —  See  Starkweather  v.  Loomis  2 
Vt.  573- 

Judgments  on  Sci.  Fa.  Against  Special  Bail.  — 

A  judgment  rendered  in  Virginia,  on  a  scire 
facias  against  special  bail,  upon  a  return  of  the 
first  writ,  "  Not  found,  and  no  inhabitant  of 
my  bailiwick,"  and  of  the  second,  "  No  inhabit- 
ant of  my  bailiwick,"  is  a  judgment  of  a  sister 
state,  to  which  full  credence  ought  to  be  given 
under  the  Constitution  of  the  United  States. 
Delano  v.  Jopling,  1  Litt.  (Ky.)  417.  But  com- 
fare  Robinson  v.  Ward,  8  Johns.  (N.  Y.)  86,  5 
Am.  Dec.  327. 

Judgments  on  Sci.  Fas.  Against  Nonresidents 
to  Revive  Judgments.  —  Judgments  by  default 
on  returns  of  "nihil"  or  "not  found"  on 
writs  of  sci.  fa.  to  revive  judgments  against 
defendants,  who  had  ceased  to  reside  in  the 
state  where  such  judgments  were  rendered, 
will  not  support  actions  against  such  defend- 
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ants  in  another  state.  Robb  v.  Anderson  43 
111.  App.  575;  Weaver  v.  Boggs,  38  Md.  255- 
Hepler  v.  Davis,  32  Neb.  556,  29  Am.  St.  Rep' 
457-  See  also  Grover,  etc.,  Sewing  Mach  Co 
v.  Radcliffe,  137  U.  S.  287.  But  compare  Cone 
v.  Cotton,  2  Blackf.  (Ind.)  82. 

2.  Decrees  in  Equity  Conclusive.  —  Slack  v 
Pernne,  9  App.  Cas.  (D.  C.)  128;  Ambler  v 
Whipple,  139  111.  311,  32  Am.  St.  Rep.  202- 
Hunt  v.  Lyle,  8  Yerg.  (Tenn.)  142.  See  also 
Nations  v.  Johnson,  24  How.  (U.  S.)  195. 

3.  Decrees  in  Equity  for  Payment  of  Money  En- 
forceable. —  Pennington  v.  Gibson,  16  How  (U 
S.)65;  Warren  v.  McCarthy,  25  111.  95-  Brisl 
bane  v.  Dobson,  50  Mo.  App.  170.  See  also 
Glenn  v.  Williams,  60  Md.  93-  Gauthier  v 
Routh,  6  U.  C.  Q.  B.  (O.  S.)  602. 

4.  Decrees  in  Equity  for  Performance  of  Acts 
Other  than  Payment  of  Money,  Not  Enforceable  — 
Warren  v.  McCarthy,  25  111.  95.  See  also 
Gauthier  v.  Routh,  6  U.  C.  Q.  B.  (O.  S.)  602 

Effect  of  Equitable  Decree  in  Reference  to  Lands 
Situated  Without  State.  —  A  court  of  equity  in 
one  state,  having  acquired  jurisdiction  over 
the  persons  of  the  parties,  may  enforce  a  trust, 
or  the  specific  performance  of  a  contract,  in 
relation  to  lands  situated  in  another  state  by 
a  decree  which,  although  it  cannot  operate  to 
transfer  the  title  to  such  lands,  is  binding 
upon  the  consciences  of  the  parties,  and  con- 
cludes them  in  respect  to  all  matters  and 
things  properly  adjudicated  and  determined 
by  the  court.  When  the  decree  in  such  case 
finds  and  determines  the  equities  of  the  parties 
in  respect  to  such  lands,  and  directs  a  convey- 
ance by  the  parties  in  accordance  with  their 
equities,  such  decree,  although  no  conveyance 
has  been  executed,  may  be  pleaded  as  a  cause 
of  action,  or  as  a  ground  of  defense  in  the 
courts  of  the  state  where  the  land  is  situated; 
and  it  is  entitled,  in  the  court  where  so 
pleaded,  to  the  force  and  effect  of  record  evi- 
dence of  the  equities  therein  determined,  un- 
less it  be  impeached  for  fraud.  Burnley  v 
Stevenson  24  Ohio  St.  475,  15  Am.  Rep.  621. 

6.  Unreasonable  Delay.  —  Reimers  v.  Druce, 
23  Beav.  145,  3  Jur.  N.  S.  147,  26  L.  J.  Ch.  196. 
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as  they  have  in  the  home  forum.1  That  they  should  be  given  any  greater 
effect  is  not  required  by  the  rules  of  international  comity,2  nor  by  the  man- 
dates of  the  Constitution  and  statutes  of  the  United  States, 3 

Inquiry  as  to  Effect  at  Home.  —  Necessarily,  therefore,  a  court  in  which  a  foreign 
judgment  is  asserted  has  a  right  to  inquire  and  determine  just  what  effect  such 
judgment  has  at  home.4 


1.  Foreign  Judgment  Must  Be  Given  Same  Effect 
as  It  Has  at  Home  —  United  States.  —  Mills  v. 
Duryee,  7  Cranch  (U.  S.)  481;  Hampton  v. 
M'Connel,  3  Wheat.  (U.  S.)  234;  Warren  Mfg. 
Co.  v.  Etna  Ins.  Co.,  2  Paine  (U.  S.)  501. 

Georgia.  —  Harris  v.  Williams,  Dudley  (Ga.) 
199. 

Illinois. — Stark  v.  Ratcliff,  ill  111.  75- 

Iowa.  —  Rogers  v.  Gwinn,  21  Iowa  58. 

Kentucky.  —  Fletcher  v.  Ferrel,  9  Dana  (Ky.) 
372,  35  Am.  Dec.  143;  Calloway  v.  Glenn,  (Ky. 
1899)  49  S.  W.  Rep.  440;  Oldham  v.  Robinson, 
1  B.  Mon.  (Ky.)  329. 

West  Virginia.  —  Stewart  v.  Stewart,  27  W. 
Va.  167. 

Effect  Given  to  Sister  State  Judgment  Entirely 
Governed  by  Effect  It  Has  at  Home.  —  The  rule 
that  a  judgment  of  a  sister  state  must  be  given 
in  every  other  state  the  effect  which  it  has  in 
the  state  where  rendered  is  not  affected  by  the 
fact  that  in  the  state  in  which  such  judgment 
is  relied  upon  as  establishing  a  right,  a  similar 
judgment  of  a  home  tribunal  would  not  have 
the  same  effect.  Green  v.  Van  Buskirk,  38 
How.  Pr.  (U.  S.  Supreme  Ct.)  52,  reversing  2 
Keyes  (N.  Y.)  119,  and  34  Barb.  (N.  Y.)  457. 

Law  of  State  Where  Judgment  Was  Rendered 
Must  Be  Proved.  —  Hanley  v.  Donoghue,  116  U. 
S.  I,  disapproving  Ohio  v.  Hinchman,  27  Pa. 
St.  479,  and  Paine  v.  Schenectady  Ins.  Co.,  11 
R.  I.  411.  But  compare  Kopperl  v.  Nagy,  37 
111.  App.  23,  in  which  case  it  was  held  that  in 
an  action  on  a  judgment  rendered  in  a  sister 
state,  judicial  notice  would  be  taken  of  the 
laws  of  that  state  so  far  as  it  might  be  neces- 
sary to  ascertain  the  faith  and  credit  to  be 
given  to  the  judgment. 

When  Sister  State  Judgment  Will  Be  Given 
Effect  of  Like  Judgment  at  Home.  —  In  some 
states  it  is  held  that,  in  the  absence  of  any 
•evidence  to  show  the  effect  in  the  courts  of  an- 
other state  of  a  judgment  or  decree  obtained 
in  that  state,  the  courts  must  give  such  effect 
to  the  judgment  as  is  indicated  by  the  plain 
meaning  of  its  words,  and  as  would  be  given 
by  the  rules  of  law  to  a  like  judgment  of  the 
•courts  of  the  state  where  such  judgment  is 
asserted.  Davis  v.  Headley,  22  N.  J.  Eq.  115; 
James  v.  James,  81  Tex.  373;  Porcheler  v. 
Bronson,  50  Tex.  555;  Herndon  v.  Vick,  (Tex. 
Civ.  App.  1898)  45  S.  W.  Rep  852.  See  also 
McFarland  v.  White,  13  La.  Ann.  394. 

2.  Judgment  of  Foreign  Country  Should  Not  Be 
-Given  Greater  Effect  than  It  Has  at  Home  —  San- 
guinnetti  v.  Roche,  (Supreme  Ct.)  15  N.  Y. 
Supp.  185,  60  Hun  (N.  Y.)  584.  In  this  case  it 
was  held  that  it  was  error  to  enter  a  general 
personal  judgment  against  the  defendant  in 
an  action  on  a  judgment  of  a  foreign  country 
against  a  married  woman,  which  judgment 
contained  a  provision  limiting  its  execution  to 
the  separate  estate  which  the  defendant 
"  might  have  free  from  restraint  of  alienation 
or  anticipation." 

13  C.  of  L.—  64  1009 


3.  Sister  State  Judgment  Need  Not  Be  Given 
Greater  Effect  than  It  Has  at  Home  —  United 
States.  —  L'Engle  v.  Gates,  74  Fed.  Rep.  513; 
Laing  v.  Rigney,  160  U.  S.  531;  Board  of 
Public  Works  v.  Columbia  College,  17  Wall. 
(U.  S.)  521;  Danville  First  Nat.  Bank  v.  Cun- 
ningham, 48  Fed.  Rep.  510.  See  also  War- 
rington v.  Ball,  90  Fed.  Rep.  464. 

Iowa.  —  Rogers  v.  Gwinn,  21  Iowa  58. 
Kansas.  —  Chicago,  etc.,  R.  Co.  v.  Campbell, 
5  Kan.  App.  423. 

Kentucky.  —  Oldham  v.  Robinson,  1  B.  Mon. 
(Ky.)  329;  Fletcher  v.  Ferrel,  9  Dana  (Ky.) 
372,  35  Am.  Dec.  143. 

Louisiana.  —  Bank  of  Commerce  v.  Mayer, 
42  La.  Ann.  103 1;  Lampton's  Succession,  35 
La.  Ann.  418. 

Maryland.  —  Thorner  v.  Batory,  41  Md.  593. 
20  Am.  Rep.  74. 

Missouri.  —  Smith  v.  Moore,  53  Mo.  App.  525. 
New  York.  —  Nazro  v.  McCalmont  Oil  Co., 
36  Hun  (N.  Y.)  296;  Suydam  v.  Barber,  18  N. 
Y.  468,  75  Am.  Dec.  254,  reversing  6  Duer  (N. 
Y.)  34.  See  also  Hoffman  v.  Newell,  (Super. 
Ct.)  20  N.  Y.  Supp.  432,  affirmed  by  2  Misc. 
Rep.  (N.  Y.)  570. 

Ohio.  —  Matoon  v.  Clapp,  8  Ohio  248. 
Pennsylvania.  —  Bowersox  v.  Gitt,  12  Pa. 
Co.  Ct.  Rep.  81,  2  Pa.  Dist.  Rep.  100. 

West  Virginia.  —  Stewart  v.  Stewart,  27  W. 
Va.  167. 

A  judgment  which  is  finally  conclusive  in 
the  state  in  which  it  was  rendered  is  finally 
conclusive  in  every  other  state,  and  a  judg- 
ment without  effect  in  the  state  in  which  it 
was  rendered  is  without  effect  elsewhere. 
McLaren  v.  Kehler,  23  La.  Ann.  80,  8  Am. 
Rep.  591. 

The  Necessary  Full  Faith  and  Credit  Is  Given  to 

a  sister  state  judgment  when  in  the  courts  of 
another  state  it  receives  the  same  faith  and 
credit  to  which  it  was  entitled  in  the  state 
where  it  was  pronounced.  Cole  v.  Cunning- 
ham, 133  U.  S.  107;  Cage  v.  Cassidy,  23  How. 
(U.  S.)  109;  Pearce  v.  Olney,  20  Conn.  544; 
Engel  v.  Scheuerman,  40  Ga.  206,  2  Am.  Rep. 
573. 

4.  Inquiry  as  to  Effect  at  Home.  —  Whitaker 
v.  Bramson,  2  Paine  (U.  S.)  200;  Bank  of 
North  America  v.  Wheeler,  28  Conn.  433,  73 
Am.  Dec.  683;  Stark  v.  Ratcliff,  ill  111.  75; 
McLaren  v.  Kehler,  23  La.  Ann.  80,  8  Am. 
Rep.  591;  Smith  v.  Moore,  53  Mo.  App.  525. 

In  Whitaker  v.  Bramson,  2  Paine  (U.  S.) 
209,  the  court  said  that  the  provision  of  the 
Constitution  of  the  United  States  and  the  Act  of 
Congress  in  pursuance  thereto,  under  which 
judgments  obtained  in  the  different  stales 
have  the  like  effect  in  every  other  state  as  that 
in  which  they  are  rendered,  "  if  it  does  not 
vary  the  application  of  the  common-law  rule 
in  relation  to  foreign  judgments,  at  least  opens 
more  distinctly  the  inquiry  into  the  character 
and  effect  of  the  judgment  in  its  home  forum." 

Volume  XIII. 


Effect  and  Conclusiveness. 


FOREIGN  JUDGMENTS. 


What  Matters  Concluded. 


4.  What  Matters  Are  Concluded.  —  A  foreign  judgment  is  conclusive  as  to 
all  matters  which  were  directly  before  the  court  and  were  adjudicated  upon 
in  the  action  or  proceeding  in  which  such  judgment  was  rendered.1  It  is  not, 
however,  conclusive  as  to  collateral  matters  not  litigated  in  the  original 
action,3  even  though  they  are  of  such  a  nature  that  they  might  have  been 
litigated  therein  had  the  parties  so  desired.3  This  being  true,  it  follows  that 
a  court  in  which  a  foreign  judgment  is  asserted  may  consider  any  matter 
related  to  the  subject  of  controversy,  which  such  judgment  did  not  determine.4 

What  Matters  Are  Settled  by  Condemnation  of  Vessel  as  Unseaworthy.  —  It  has  been  held 
that  where  a  ship  has  been  surveyed  and  condemned  as  unseaworthy  by  a 
foreign  admiralty  court,  such  sentence  is  evidence  of  nothing  but  the  mere 
fact  of  condemnation,  and  is  not  evidence  of  the  facts  or  grounds  on  which 


1.  Eight  of  Plaintiff  to  Sue.  —  In  an  action  in 
one  state,  on  a  judgment  obtained  in  another 
state,  the  judgment  must,  in  the  absence  of 
any  evidence  impeaching  it,  be  considered 
conclusive  of  matters  properly  investigated  in 
the  original  action,  as  of  the  right  of  the 
plaintiff  to  sue,  etc.  Lewis  v.  Wilder,  4  La. 
Ann.  574. 

Judgment  in  Favor  of  Lunatic  Suing  by  Next 
Friend.  —  Where  a  lunatic  has  recovered  a 
judgment  in  one  state,  suing  by  her  next 
friend,  such  judgment  establishes  the  right  of 
the  plaintiff  to  recover  in  that  name  and  capac- 
ity, for  her  right  to  sue  by  the  next  friend  is  a 
matter  which  is  material  and  traversable  in 
such  suit.  Therefore,  as  to  that  matter,  the 
judgment  is  final  and  conclusive  in  every  other 
state.  Cook  v.  Thornhill,  13  Tex.  293,  65 
Am.  Dec.  63. 

A  Judgment  in  Favor  of  a  Corporation,  which 
was  the  plaintiff  in  the  action  in  which  it  was 
rendered,  is  conclusive  in  every  other  state  as 
to  the  existence  of  the  corporation  at  the  time 
of  the  rendition  of  the  judgment.  Cook  v. 
Steuben  County  Bank,  1  Greene  (Iowa) 
447- 

Effect  of  Appointment  of  Guardian  in  Lunacy 
Proceedings  in  a  Sister  State.  —  A  judgment  of  a 
sister  state  that  a  certain  person  is  non  compos 
mentis  and  appointing  a  guardian  for  him  is 
sufficient  to  establish  prima  facie  in  another 
state  the  mental  unsoundness  of  such  person. 
Herndon  v.  Vick,  (Tex.  Civ.  App.  1898)  45  S. 
W.  Rep.  852.  The  holding  in  this  case,  that  the 
judgment  was  prima  facie  evidence  only, 
resulted  from  the  fact  that  such  a  judgment, 
rendered  by  a  court  of  Texas,  would  be  prima 
facie  evidence  only,  and  it  was  not  shown  that 
the  effect  was  different  in  the  state  where  the 
judgment  in  question  was  rendered. 

Probate  of  Will  in  Sister  State.  —  A  judgment 
of  a  court  of  one  state,  determining  that  a  de- 
ceased person  was  domiciled  in  that  state,  and 
admitting  her  will  to  probate  there,  is  conclu- 
sive in  another  state  as  to  the  domicil  of  the 
decedent.    Thomas  v.  Morrisett,  76  Ga.  384. 

A  Judgment  of  Ejectment  rendered  in  another 
state,  and  an  eviction  under  it,  are  evidence, 
in  Georgia,  of  a  breach  of  warranty.  Davis  v. 
Smith,  5  Ga.  274,  48  Am.  Dec.  279.  But  com- 
pare Kling  v.  Sejour,  4  La.  Ann.  128. 

Members  of  Mutual  Insurance  Company  Bound 
by  Sister  State  Decree  as  to  Amount  of  Assessment 
Neoessary  to  Liquidate  Indebtedness.  —  Mutual 
F.  Ins.  Co.  v.  Phoenix  Furniture  Co.,  108 
Mich.  170.    See  also  Great  Western  Tel.  Co. 


v.  Purdy,  162  U.S.  329;  Glenn  v.  Williams,  60 
Md.  93. 

2.  Judgment  Conclusive  Only  as  to  Matters  Di- 
rectly Before  the  Court.  —  Burnham  v.  Webster 
1  Woodb.  &  M.  (U.  S.)  172;  Slack  v.  Perrine', 
9  App.  Cas.  (D.  C.)  128;  Bailey  v.  O'Connor, 
19  N.  H.  202;  Ward  v.  Boyce,  152  N.  Y.  191, 
affirming  80  Hun  (N.  Y.)  499.  See  also  Cal- 
endar v.  Dittrich,  4  M.  &  G.  68,  43  E.  C.  L.. 
44.  4  Scott  N.  R.  682,  1  Dowl.  N.  S.  730;  Law 
v.  Hansen,  25  Can.  Sup.  Ct.  Rep.  69;  M' Mil- 
Ian  v.  Ritchie,  7  New  Bruns.  242;  Maley  v. 
Shattuck,  3  Cranch  (U.  S.)  458;  Miller  v. 
Jones,  29  Ala.  174;  Sumner  v.  Child,  2  Conn. 
607;  Wright  v.  Chapin,  87  Hun  (N.  Y.)  144; 
James  v.  James,  81  Tex.  373. 

The  sentence  of  a  foreign  court  of  admiraty 
is  conclusive  only  of  those  matters  which  it 
positively  and  clearly  decided.  Bailey  v. 
South  Carolina  Ins.  Co.,  3  Brev.  (S.  Car.)  354. 

A  Probate  Decree  as  to  the  Distribution  of  an 
Estate  necessarily  involves  a  determination 
that  all  the  distributees  are  then  living.  But 
with  reference  to  the  parties  and  object  of 
such  adjudication,  the  question  as  to  whether 
a  particular  distributee  is  then  living  is 
merely  incidental,  and,  therefore,  is  not  con- 
cluded by  the  adjudication,  so  as  to  prevent 
the  question's  being  raised  in  another  state 
whether  or  not  such  person  was  then  alive. 
Sawyer  v.  Boyle,  21  Tex.  28;  Eans  v.  Sawyer, 
27  Tex.  448. 

3.  Not  Conclusive  as  to  Matters  Which  Might 
Have  Been  Litigated  but  Were  Not.  —  Rogers  v. 
Rogers,  15  B.  Mon.  (Ky.)  364;  Wright  v. 
Chapin,  87  Hun  (N.  Y.)  144. 

Contrary  Doctrine  Has  Been  Declared  in  West 
Virginia.  —  Sayre  v.  Harpold.  33  W.  Va.  553. 
But  compare  Piedmont  Coal,  etc.,  Co.  v. 
Green,  3  W.  Va.  54,  98  Am.  Dec.  799. 

4.  Decision  as  to  What  Matters  Were  Determined 
by  Foreign  Judgment.  —  Where  decrees  have 
been  entered  by  consent  in  the  federal  and 
state  courts  of  certain  states,  in  accordance 
with  an  agreement,  the  courts  merely  exercis- 
ing an  administrative  function  in  recording 
what  has  been  agreed  to  between  the  parties, 
it  is  open  to  the  court  of  another  state  to  de- 
termine upon  general  principles  of  law  that 
the  validity  of  a  certain  article  of  the  contract, 
to  which  the  decree  related,  was  not  in  contro- 
versy or  passed  upon  in  the  courts  in  which 
the  decrees  were  rendered,  and  that,  there- 
fore, it  has  authority  to  pass  upon  such  article. 
Texas,  etc.,  R.  Co.  v.  Southern  Pac.  Co.,  137 
U.  S.  48,  affirming  41  La.  Ann.  970. 
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such  condemnation  proceeded,  nor  res  adjudicata  as  to  the  question  of  unsea- 
worthiness.1 

5.  What  PersonsAre  Bound  by  Adjudication  —  a.  General  Rule  —  (i)  Judg- 
ments in  Personam. —  A  foreign  judgment  in  personam  can  be  binding  only 
upon  the  parties  thereon  and  their  privies.  Persons  not  concerned  in  the 
controversy  are  not  bound  by  the  adjudication  rendered  therein.2 

(2)  Judgments  in  Rem.  —  But  a  judgment  in  rem  is  binding  upon  all  the 
world  as  to  the  res,  for  it  is  considered  that  every  one  has  notice  of  proceed- 
ings in  rem,  and  if  interested  in  the  subject-matter  may  become  a  party.3  It 


1.  Condemnation  of  Vessel  by  Foreign  Court.  — 

Marks  v.  Nashville  M.  &  F.  Ins.  Co.,  6  La. 
Ann.  126.    See  also  Wright  v.  Barnard,  Park 

Ins-  5*8-  .  „ 

2.  Foreign  Judgments  in  Personam  Binding 

Only  upon  Parties  and  Their  Privies.  —  Castrique 
v.  Imrie,  L.  R.  4  H.  L.  414,  affirming  8  C.  B. 
N.  S.  406,  98  E.  C.  L.  406;  Burnham  v.  Web- 
ster, 1  Woodb.  &  M.  (U.  S.)  172;  Slack  v.  Per- 
rine,  9  App.  Cas.  (D.  C.)  128;  Messina  v. 
Petrococchino,  L.  R.  4  P.  C.  144,  41  L.  J.  P. 
C.  27,  20  W.  R.  451,26  L.  T.  N.  S.  561;  Barker 
v.  Lamb,  (Iowa  1896)  68  N.  W.  Rep.  686; 
Bradshaw  v.  Heath,  13  Wend.  (N.  Y.) 
407;  Clapp  v.  Branch,  11  Tex.  Civ.  App. 
203.  See  also  Dupasseur  v.  Rochereau,  21 
Wall.  (U.  S.)  130;  Richmond,  etc.,  R.  Co.  v. 
Gorman,  7  App.  Cas.  (D.  C.)  91;  Kittredge  v. 
Emerson,  15  N.  H.  227;  McCadden  v.  Slauson, 
96  Tenn.  586;  M'Millan  v.  Ritchie,  7  New 
Bruns.  242;  Law  v.  Hansen,  25  Can.  Sup.  Ct. 
Rep.  69. 

A  Judgment  of  a  Sister  State  Against  One  of  Sev- 
eral Joint  Owners  of  a  steamboat  is  not  a  bar 
to  an  action  against  the  others.  Campbell  v. 
Steele,  n  Pa.  St.  394. 

Several  Judgment  Against  One  Contractor  on  a 
Joint  Contract.  —  The  provision  of  Rev.  Stat. 
Massachusetts,  c.  92,  §§  12,  13,  that  if,  in  a  suit 
against  several  on  a  joint  contract,  one  only  is 
legally  served,  the  writ  may  proceed  to  judg- 
ment against  such  one,  without  further  pro- 
ceedings against  the  others,  and  that  if  such 
judgment  remains  unsatisfied,  an  action  on 
the  same  contract  may  be  afterwards  main- 
tained against  any  of  the  other  joint  contract- 
ors, as  if  the  contract  had  been  joint  and  sev- 
eral, applies  to  judgments  of  a  sister  state  as 
well  as  to  judgments  rendered  in  Massachu- 
setts, and,  therefore,  a  judgment  in  a  sister 
state  against  one  of  two  joint  obligors  is  not  a 
bar  to  an  action  of  debt  in  Massachusetts,  on 
the  original  obligation,  against  another  joint 
obligor.  Shirley  v.  Shattuck,  13  Met.  (Mass.) 
256. 

Judgment  Against  One  of  Several  Joint  Debtors. 

—  A  judgment  obtained  in  Missouri  against 
one  of  several  joint  debtors,  under  a  statute 
providing  that  "all  contracts  which  by  the 
common  law  are  joint  only  shall  be  construed 
as  joint  and  several,"  and  "  in  all  cases  of 
joint  obligations  and  joint  assumptions  of  co- 
partners or  others,  suits  may  be  brought  and 
prosecuted  against  any  one  or  more  of  those 
who  are  so  liable,"  does  not  merge  or  extin- 
guish the  liability  of  the  other  debtors  upon 
the  original  obligation,  but  leaves  them  liable 
to  an  action  thereon  in  any  s.nc.  And  this  is 
true,  even  although  there  has  been  a  formal 
satisfaction  of  the  Missouri  judgment,  where 
it  appears  that  such  satisfaction  was  founded 


on  no  actual  extinguishment  of  the  debt,  but 
only  upon  a  conditional  compromise  not  shown 
to  have  been  carried  out.  Suydam  v.  Barber, 
18  N.  Y.  468,  75  Am.  Dec.  254. 

Fraudulent  Vendee  of  Judgment  Debtor.  —  A 
judgment  against  a  debtor  in  another  state  is 
prima  facie  evidence  of  the  debt  against  the 
third  person  to  whom  the  debtor  is  alleged  to 
have  made  a  fraudulent  or  simulated  sale.  In 
an  action  against  the  latter,  in  Louisiana,  to 
annul  the  sale  for  fraud  and  dissimulation, 
in  such  case,  it  devolves  on  the  purchaser  to 
rebut  the  evidence.  Pickett  v.  Bates,  3  La. 
Ann.  627. 

Members  of  a  Corporation  are  bound  by  a  de- 
cree of  a  court  of  a  sister  state,  in  receivership 
proceedings,  determining  the  amount  of  the 
assessment  necessary  to  be  made  in  order  to 
liquidate  the  corporation's  indebtedness.  Mu- 
tual F.  Ins.  Co.  v.  Phcenix  Furniture  Co.,  108 
Mich.  170.  Citing  Rand  v.  Mutual  F.  Ins.  Co., 
58  111.  App.  528;  Parker  v.  Stoughton  Mill  Co., 
91  Wis.  174,  51  Am.  St.  Rep.  881. 

Sister  State  Judgment  Rendered  During  Life- 
time Will  Support  Action  against  Personal  Repre- 
sentatives.—  Cherry  -a.  Speight,  28  Tex.  503. 

Judgments  Against  Executors  and  Administra- 
tors. —  As  to  the  enforcement  against  one  per- 
sonal representative  of  a  decedent  of  a  judg- 
ment obtained  in  another  jurisdiction  against 
another  personal  representative,  see  the  title 
Foreign  Executors  and  Administrators, 
ante. 

3.  Judgment  in  Rem  Binding  on  All  the  World 
as  Regards  the  Res.  —  Castrique  v.  Imrie,  L.  R. 
4  H.  L.  414,  39  L.  J.  C.  P.  350,  19  W.  R.  1,  23 
L.  T.  N.  S.  48,  affirming  Imrie  v.  Castrique,  8 
C.  B.  N.  S.  406,  98  E.  C.  L.  406,  7  Jur.  N.  S. 
1076,  30  L.  J.  C.  P.  177,  9  w-  R-  455.  4  L.  T. 
N.  S.  143;  Messina  v.  Petrococchino,  L.  R.  4 
P.  C.  144,  41  L.  J.  P.  C.  27,  20  W.  R.  451,  26 
L.  T.  N.  S.  561;  Minna  Craig  Steamship  Co. 
v.  Chartered  Mercantile  Bank,  (1897)  I  Q.  B. 
460,  66  L.  J.  Q.  B.  339,  76  L.  T.  N.  S.  310,  45 
W.  R.  338,  affirming  (i&q7)  1  Q.  B.  55;  Law  v. 
Hansen,  25  Can.  Sup.  Ct.  Rep.  69;  Bradstreet 
v.  Neptune  Ins.  Co.,  3  Siimn.  (U.  S.)  600; 
Peters  v.  Warren  Ins.  Co.,  3  Sumn.  (U.  S.) 
389;  Stewart  v.  Warner,  1  Day  (Conn.)  142. 
See  also  Dupasseur  v.  Rochereau,  21  Wall. 
(U.  S.)  130. 

Purchaser  Pendente  Lite.  —  A  purchase  of  prop- 
erty made  in  one  state,  while  there  is  a  suit  in 
which  it  is  involved  pending  in  another  state, 
must  be  treated  as  a  pendente  lite  purchase  by 
virtue  of  the  Constitution  of  the  United  Stales 
and  the  Acts  of  Congress  which  provide  that 
full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  state.  Fletcher  v.  Fer- 
rel,  9  Dana  (Ky.)  372,  35  Am.  Dec.  143. 
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is  not,  however,  necessarily  conclusive  as  to  collateral  matters.1 

b.  Rule  as  to  Judgments  Against  Joint  Defendants  —  (i)  When 
Sister  State  Judgment  Will  Be  Regarded  as  Joint  and  Not  Several.  —  A  judg- 
ment rendered  in  another  state  against  parties  who  are  not  thereby  expressly 
condemned  to  pay  jointly  and  severally  will  not  be  considered  as  a  solidary 
judgment  by  the  courts  of  Louisiana,  in  the  absence  of  proof  that  in  the  state 
where  the  judgment  was  rendered  it  would  be  viewed  and  treated  as  a  several 
judgment  against  each  defendant  for  the  entire  debt.2 

(2)  Effect  of  Judgment  Against  Joint  Defendants,  Reversed  as  to  One.  — 
A  judgment  of  one  state  against  joint  defendants,  which  has  been  reversed  as 
to  one  defendant,  is  a  bar  to  an  action  on  the  original  liability  in  another  state 
against  either  of  the  defendants  separately  or  against  both  jointly.3 

(3)  Rule  Where  All  Defendants  Were  Not  Served  with  Process  or  Brought 
Within  Jurisdiction.  — The  question  has  frequently  arisen  as  to  the  effect  of  a 
foreign  judgment  against  joint  defendants,  one  or  more  of  whom  were  not 
served  with  process  or  otherwise  brought  within  the  jurisdiction  of  the  foreign 
court.  According  to  the  common  law  such  a  judgment  would  be  entirely 
void,  and  therefore  could  not  be  enforced  against  any  of  the  defendants.4 

Statutory  Provisions  Making  Judgment  Valid  Against  Defendant  Served.  —  In  some  of  the 
states,  however,  there  are  statutes  making  such  a  judgment  valid  as  against 
the  defendant  or  defendants  who  was  or  were  served  with  process,  or  brought 
within  the  court's  jurisdiction,  and  it  would  seem  that  in  such  case  such  a 
judgment  should  be  enforced  in  every  other  state  against  such  defendant  or 
defendants.5  As,  however,  the  courts  of  one  state  cannot  judicially  know  or 
presume  that  such  a  law  exists  in  a  sister  state,  its  existence  must  be  proved.6 

Judgment  Not  Enforceable  Against  Defendant  Not  Served.  — ■  And  in  no  case  will  such  a 


1.  Foreign  Judgment  Cannot  Establish  Status  of 
Person  Not  a  Party  Thereto.  —  A  judgment  of 
one  state  for  the  recovery  of  certain  lands, 
even  though  founded  upon  the  determination 
in  the  negative  of  the  question  of  the  legiti- 
macy of  a  certain  person,  is  not  admissible  in 
another  state  to  establish  the  status  of  such 
person,  where  she  was  not  a  party  or  privy  to 
the  suit  and  had  no  notice  or  hearing.  Lamp- 
ton's  Succession,  35  La.  Ann.  418. 

Judgment  Against  Vendee  in  Ejectment  Brought 
by  Third  Person.  —  A  judgment  of  a  sister 
state,  in  an  action  of  ejectment,  is  not  con- 
clusive against  the  grantor  of  the  defendant 
in  such  action  as  to  a  breach  of  a  covenant 
of  warranty,  where  such  grantor  was  not  a 
party  to  the  ejectment  proceedings.  Kling  v. 
Sejour,  4  La.  Ann.  128.  But  compare  Davis 
v.  Smith,  5  Ga.  274,  48  Am.  Dec.  279. 

2.  Bank  of  Commerce  v.  Mayer,  42  La.  Ann. 
1031. 

Several  Judgment  Against  Two  Defendants  in 
Foreign  Country.  —  If  a  foreign  judgment 
against  two  defendants  be  several  in  its  terms, 
the  courts  of  Ontario  will  hold  it  good  as  ac- 
cording to  the  law  of  the  foreign  country  until 
the  contrary  be  shown;  and  the  executor  of 
one  defendant  may  be  sued,  although  the 
other  defendant  survive.  Racy  v.  Goodman, 
(Ont.)  E.  T.  3  Vict. 

3.  Sloo  v.  Lea,  18  Ohio  279. 

4.  Judgment  Against  Joint  Defendants  Not  All 
Served  Usually  Void  at  Common  Law.  —  Stone  v. 
Wain  wright,  147  Mass.  201.  See  also  Hall  v. 
Williams,  6  Pick.  (Mass.)  232,  17  Am.  Dec. 
356;  Knapp  v.  Abell,  10  Allen  (Mass.)  4S5; 
Rane^ely  v.  Webster,  ti  N.  H.  299;  Mackay  v. 
Gordon,  34  N.  J.  L.  286;  Reed  v.  Pratt,  2  Hill 


(N.  Y.)  64.  But  compare  Bacon  v.  McBean,  3 
U.  C.  Q.  B.  305. 

A  judgment  of  a  court  of  one  state  rendered 
against  several  defendants,  in  an  action  where 
one  of  them  was  not  served  with  process,  can- 
not be  enforced  in  another  state  by  an  action 
of  debt  against  one  of  the  defendants  who  in 
ths  foreign  action  was  served  with  process,  for 
the  judgment  being  an  entirety,  whatever 
constitutes  a  good  defense  for  one  of  the  de- 
fendants operates  also  for  the  benefit  of  the 
others.  Watson  v.  Steinau,  19  R.  I.  218,  61 
Am.  St.  Rep.  768. 

5.  Under  Statutes.  —  Hanley  v.  Donoghue, 
116  U.  S.  1,  reversing  59  Md.  239,  43  Am.  Rep. 
554;  Renaud  v.  Abbott,  116  U.  S.  277;  Hoff- 
man v.  Wight,  1  N.  Y.  App.  Div.  514;  Swift 
v.  Stark,  2  Oregon  97,  88  Am.  Dec.  463. 

A  judgment  of  one  state  must  be  given  the 
same  effect  in  every  other  state  as  it  has  in 
the  state  where  rendered.  Therefore,  it  being 
conceded  that  under  the  laws  of  Ioum  a  judg- 
ment against  two  or  more  parties,  some  of 
whom  have  been  summoned  and  appeared, 
and  others  not,  is  not  void  as  to  those  legally 
in  court,  though  void  as  to  those  not  in  court, 
and  that  the  rule,  "  void  as  to  one,  void  as  to 
all,"  does  not  there  apply,  an  Iowa  judgment 
may  be  enforced  in  Missouri  against  a  defend- 
ant who  was  properly  before  the  court,  though 
it  was  entered  against  a  co-defendant  without 
jurisdiction,  and  was  therefore  void  and  not 
enforceable  as  to  the  latter.  Holt  v.  Johnson. 
50  Mo.  App.  373.  See  generally  the  title  Joint 
Debtors. 

6.  Law  of  Sister  State  by  Virtue  of  Which  De- 
fendant Served  Is  Bound   Must   Be  Proved.  — 

Knapp  v.  Abell,  10  Allen  (Mass.)  485. 
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iuckment  be  enforced  against  a  defendant  who  was  not  served,1  not  even  in 
respect  to  joint  property  or  subject  to  his  right  to  contest  the  claim  on  which 
the  judgment  is  founded.58  . 

joint  Debtor  Acts.  — In  several  of  the  states  there  have  been  passed  acts  in 
relation  to  joint  debtors,  providing  that  judgment  may  be  rendered  against  all 
of  several  joint  debtors  or  contractors,  though  all  are  not  served  with  process, 
and  making  such  judgments  conclusive  on  the  defendants  not  served  as  to  the 
amount  which  the  plaintiff  is  entitled  to  recover.3  Such  a  judgment  rendered 
in  one  state  has,  of  course,  the  same  effect  in  every  other  state  that  it  has  at 
home  but  no  greater  effect;  and,  therefore,  when  it  is  attempted  to  enforce 
such  a  judgment  in  a  state  other  than  that  in  which  it  was  rendered,  against  a 
defendant  who  was  not  served,  the  existence  of  any  liability  on  the  part  of 
such  defendant  is  a  matter  which  must  be  established  by  the  plaintiff  and  may 
be  contested  by  the  defendant,  though  the  amount  of  the  defendant's  liability, 
if  he  be  liable  at  all,  is  not  open  to  dispute.4 


1.  Judgment  Not  Enforceable  Against  Defendant 
Not  Served  —  United  States.  —  Hall  v.  Lanning, 
91  U.  S.  160;  Goldey  v.  Morning  News,  156  U. 
S.  518,  affirming  42  Fed.  Rep.  112. 

Arkansas.  —  Pickett  v.  Ferguson,  45  Ark. 
177.  55  Am.  Rep.  545-  _ 

Georgia.  —  See  Conley  v.  Chapman,  74  Oa. 

^Indiana.  —  Sherrard  v.  Nevius,  2  Ind.  241, 
52  Am.  Dec.  508.  _ 

Massachusetts.  —  Stone  v.  Wainwright,  147 
Mass.  201;  Phelps  v.  Brewer,  9  Cush.  (Mass.) 
390,  57  Am.  Dec.  56;  Washburn  v.  Pond,  2 
Allen  (Mass.)  474-  „T.  XT 

New  York.  —  Hoffman  v.  Wight,  I  N.  Y. 
App.  Div.  514;  Hoffman  v.  Newell,  2  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  570,  affirming  20  N.  Y. 
Supp.  432.  See  also  Oakley  v.  Aspinwall,  4 
N.  Y.  514. 

Rhode  Island.  —  Frothingham  v.  Barnes,  9 

R-  L  474-  .  .  ,  .  r, 

See  also  supra,  this  section,  II.  2.  c.  (1)  for- 
eign Court  Must  Have  Had  Jurisdiction  —  Rule 
Stated.  .  . 

No  Evidence  of  Personal  Liability.  —  A  joint 
judgment  rendered  by  a  state  court  against 
several  persons,  some  of  the  defendants  being 
nonresidents,  and  being  summoned  merely  by 
publication  and  not  appearing,  is  as  to  such 
defendants  no  evidence  of  any  personal  liabil- 
ity outside  of  the  state  where  it  was  rendered. 
Board  of  Public  Woiks  v.  Columbia  College, 
17  Wall.  (U.  S.)  521. 

Original  Cause  of  Action  Against  Debtor  Not 
"Within  Jurisdiction  Not  Merged.  —  A  sister  state 
judgment  in  form  as  against  two  debtors,  but 
which  is,  as  to  one  of  them,  without  force  on 
account  of  his  not  having  been  within  the 
jurisdiction  of  the  court,  does  not  merge  the 
original  cause  of  action  as  against  him  where 
in  the  state  in  which  such  judgment  was  re- 
covered no  such  effect  attaches  to  it.  Bone- 
steel  v.  Todd,  9  Mich.  371,  80  Am.  Dec.  90. 

Effect  of  General  Appearance  by  an  Attorney  for 
Partnership.  —  The  entry,  by  an  attorney,  of 
his  general  appearance  for  the  defendants,  in 
an  action  against  a  partnership,  must  be  con- 
strued to  be  an  appearance  for  the  partners  as 
partners,  and  for  the  purpose  of  defending  the 
action  against  the  partnership,  and  not  as  an 
appearance  for  the  partners  individually,  sev- 
erally and  personally,  so  as  to  render  a  judg- 
ment against  the  partnership,  in  such  action, 


binding  in  another  jurisdiction  on  an  indi- 
vidual partner  by  whom  such  appearance  was 
not  authorized.  Phelps  v.  Brewer,  9  Cush. 
(Mass.)  390,  57  Am.  Dec.  56. 

2.  Cannot  Be  Enforced  Against  Joint  Property. — 
Hoffman  v.  Wight,  1  N.  Y.  App.  Div.  514. 

Rule  Not  Changed  by  Statute  of  State  Where 
Judgment  Is  Rendered  Authorizing  Execution 
Against  Defendants  Not  Served.  —  A  judgment 
given  in  New  York  against  two  partners,  one 
of  whom  resided  in  Louisiana  and  was  never 
served  with  process,  cannot  be  enforced 
against  the  latter  by  an  action  in  Louisiana, 
notwithstanding  the  fact  that  a  statute  of  New 
York  provides  that  where  joint  debtors  are 
sued  and  one  is  brought  into  court  on  process, 
if  judgment  shall  pass  for  the  plaintiff  he 
shall  have  judgment  in  execution,  not  only 
against  the  party  brought  into  court,  but 
against  the  other  joint  debtors  named  in  the 
original  process,  in  the  same  manner  as  if 
they  had  all  been  taken  and  brought  into 
court  by  virtue  of  such  process,  except  only 
that  it  shall  not  be  lawful  to  issue  or  execute 
any  such  execution  against  the  body  or  against 
the  [sole  property  of  any  person  not  brough 
into  court.  D'Arcy  v.  Ketchum,  11  How.  (U" 
S.)  165. 

3.  Joint  Debtor  Acts.  —  See  the  title  Joint 
Debtors. 

4.  Judgment  Conclusive  as  to  Amount,  but  Lia- 
bility Must  Be  Established.  —  Duryee  v.  Hale, 
31  Conn.  217;  Frothingham  v.  Barnes,  9  R.  I. 
474- 

Prima  Facie  Evidence  of  Extent  of  Liability.  — 

Where  one  of  two  parties  or  joint  contractors 
was  served  with  a  writ  in  the  state  of  New 
York,  and  judgment  by  virtue  of  a  statute  of 
New  York  was  obtained  against  both,  and 
afterwards  suit  was  brought  in  South  Caro 
lina  against  the  party  not  served,  it  was  held 
that  the  defendant  in  South  Carolina  was  not 
concluded  by  the  recovery  in  New  York;  that 
it  was  only  prima  facie  evidence  of  the  extent 
of  his  liability,  but  that  he  might  avail  himself 
of  any  defense  which  he  might  have  had  to 
the  original  cause  of  action.  Menlove  v. 
Oakes,  2  McMull.  L.  (S.  Car.)  162. 

Prima  Eacie  Evidence  of  Debt.  —  A  judgment 
entered  in  a  sister  state  against  joint  debtors, 
some  of  whom  have  not  been  served,  under  a 
statute  authorizing  entry  of  judgment  in  such 
case  against  all  the  defendants  jointly  in- 
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Effect  and  Conclusiveness.        FOREIGN  JUDGMENTS. 


Res  Adjudicata. 


6.  Foreign  Judgment  as  Res  Adjudicata  —  a.  General  Rule  Stated  — 
The  general  rule  is  that  when  a  judgment  has  been  rendered  settling  'the 
rights  of  the  parties  to  a  controversy,  the  matter  becomes  res  adjudicata  and 
cannot  be  reopened  and  litigated  over  again  by  an  action  in  the  courts  of 
another  country  or  state.1 

b.  EFFECT  OF  JUDGMENT  FOR  Plaintiff- (i)  As  Merger  of  Orieinal 
Cause  of Action-^)  Sister  state  Judgment.  -  Thus  it  is  well  established  that  a 
judgment  rendered  in  one  state  in  favor  of  the  plaintiff  in  an  action  operates 
as  a  merger  of  the  original  cause  of  action,*  and  is  therefore  a  bar  to  the  sub- 
sequent action  by  the  plaintiff  in  any  other  court  within  the  United  States 
based  upon  the  same  cause  of  action.3 


debted,  but  allowing  such  judgment  to  be  en- 
forced only  against  the  joint  property  of  all 
and  the  several  property  of  the  defendants 
served,  is  as  to  the  defendants  not  served  valid 
and  binding  as  prima  facie  evidence  of  a  debt, 
but  they  have  the  right,  when  sued  upon  such 
judgment  in  another  state,  to  enter  into  the 
merits,  and  to  show  that  they  should  not  have 
been  charged.  Swift  v.  Stark,  2  Oregon  07 
88  Am.  Dec.  463.  V 

1.  General  Eule  as  to  Effect  of  Foreign  Judg- 
ment as  Res  Adjudicata. —  Exendine  v.  Pore,  =6 
Fed.  Rep.  777;  Cincinnati,  etc.,  R.  Co.'  v. 
Wynne,  14  lnd.  385;  Brown  v.  Winstanley,  18 
Ohio  67;  Union  Pac.  R.  Co.  v.  Baker,  5  Kan 
App.  253;  Destrehan  v.  Scudder,  n  Mo.  484- 
Brown  v.  Lexington,  etc.,  R.  Co.,  13  N  J  Eq' 
191. 

Rule  Holds  Good  Though  Judgment  Founded  on 
Demurrable  Declaration.  —  Hughes  v  Blake  1 
Mason  (U.  S.)  515. 

Erroneous  Ruling. —  The  fact  that  a  court  of 
a  sister  state  has  made  an  erroneous  ruling 
will  not  prevent  the  matter  from  being  res  ad. 
judicata  when  it  arises  in  the  courts  of  another 
state.    Sayre  v.  Harpold,  33  W.  Va.  553. 

2.  Judgment  for  Plaintiff  in  Sister  State  a 
Merger  of  Original  Cause  of  Action  —  United 
States.  —  Whitaker  v.  Bramson,  2  Paine  (U.  S.) 
209;  Earl  v.  Raymond,  4  McLean  (U.  S.)  233; 
Green  v.  Sarmienta,  Pet.  (C.  C.)  74.  See  also 
New  York,  etc.,  R.  Co.  v.  McHenry,  21 
Blatchf.  (U.  S.)  400. 

Kentucky.  —  See  Wayland  v.  Porterfield  1 
Mete.  (Ky.)  638. 

Maine.  —  See  Sweet  v.  Brackley,  53  Me.  346 

Maryland.  —  U.    S.    Bank    v.  Merchants' 
Bank,  7  Gill  (Md.)4i5. 

Massachusetts.  —  Stevens  v.  Gaylord,  11 
Mass.  256;  Low  v.  Bartlett,  8  Allen  (Mass.) 
259- 

Michigan.  —  Candee  v.  Clark,  2  Mich.  255. 
New  Hampshire.  —  Rogers  v.  Odell,  39  N 
H.  417. 

New  fersey.  —  Barnes  v.  Gibbs,  31  N.  1  L 
317.  86  Am.  Dec.  210. 

New  York.  —  Teel  v.  Yost,  56  N.  Y.  Super. 
Ct.  456.  See  also  Wright  v.  Chapin,  87  Hun 
(N.  Y.)  144. 

Ohio. — Sloo  v.  Lea,  18  Ohio  279. 

Pennsylvania.  —  Hogg  v.  Charlton,  25  Pa.  St. 
200;  Baxley  v.  Linah,  16  Pa.  St.  241,  55  Am. 
Dec.  494. 

South  Carolina.  —  Napier  v.  Gidiere,  Spears 
Eq.  (S.  Car.)  215,  40  Am.  Dec.  613. 

Texas.  —  See  Turner  v.  Lambeth,  2  Tex. 
365. 

Judgment  Must  Be  Valid.  —  The  doctrine  of 
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merger  is  applicable  oniv  in  cases  where  a 
valid  judgment  has  been  rendered.  And 
where  a  judgment  of  a  sister  state  in  favor  of 
a  plaintiff  has  been  subsequently  declared  void 
by  a  court  of  the  same  state  in  a  litigation  be- 
tween the  same  parties,  there  is  no  merger  of 
the  original  cause  of  action,  and  the  plaintiff 
may  maintain  an  action  thereupon  in  another 
state.    McCadden  v.  Slauson,  96  Tenn.  586. 

A  judgment,  in  effect  in  personam,  from  an- 
other slate,  treated  as  a  nullity  by  the  courts 
of  Pennsylvania,  when  called  upon  to  enforce  it 
by  action,  because  of  want  of  jurisdiction  of 
the  foreign  tribunal  over  the  persons  of  the 
defendants,  cannot  be  used  as  a  bar  or  de- 
fense to  a  suit  brought  against  such  defend- 
ants on  the  original  contract.  Campbell  v 
Steele,  11  Pa.  St.  394. 

Plaintiff  Must  Show  Invalidity  of  Sister  State 
Judgment  in  Order  to  Maintain  Action  on  Original 
Cause  of  Action.  —  Wetmore  v.  Daffin,  6  La. 
Ann.  292;  Lapham  v.  Briggs,  27  Vt.  26. 
3.  Sister  State  Judgment  for  Plaintiff  a  Bar  to 

Subsequent  Action  for  Same  Cause  of  Action.  

Harryman  v.  Roberts,  52  Md.  64;  Warren  v. 
Lusk,  16  Mo.  102;  Weeks  v.  Pearson,  5  N.  H. 
324;  Rogers  v.  Odell,  39  N.  H.  417;  Baxley  v. 
Linah,  16  Pa.  St.  241,  55  Am.  Dec.  494.  See 
also  Ingraham  v.  Dawson,  20  How.  (U.  S.) 
486;  Wallace  v.  M'Connell,  13  Pet.  (U.  S.) 
136;  Nelson  v.  Chesapeake,  etc.,  R.  Co.,  86 
Va.  971. 

A  Judgment  in  a  Federal  Court  in  favor  of  a 
plaintiff  is  a  bar  to  a  subsequent  action  in  a 
state  court  by  the  plaintiff,  upon  the  same 
cause  of  action.  See  Pease  v.  Bennett,  17  N. 
H.  124. 

Rule  under  New  York  Code.  —  Section  552  of 
the  New  York  Code  Civ.  Pro.  provides  that  the 
recovery  of  a  judgment  in  a  court  not  of  that 
state,  for  the  same  cause  of  action,  or  where 
the  action  is  founded  upon  fraud  or  deceit,  for 
the  price  or  value  of  the  property  obtained 
thereby,  does  not  affect  the  right  of  the  plain- 
tiff to  arrest  the  defendant.  The  true  inter- 
pretation of  that  statute  is  that  where  there  is 
a  judgment  out  of  the  state,  when  the  action 
is  of  such  a  nature  as  to  authorize  an  arrest, 
the  plaintiff  has  a  right  to  sue  within  the  state 
for  the  original  cause  of  action,  precisely  the 
same  as  if  no  judgment  had  been  obtained, 
and  that  such  judgment  is  not  a  bar  to  the  ac- 
tion brought,  for  the  section  is  evidently  in- 
tended to  relieve  against  the  extinguishment 
by  the  sister  state  judgment  of  the  original  de- 
mand, and  could  have  no  effect  if  the  judg- 
ment is  a  bar.  Baxter  v.  Drake,  S5  N.  Y.  502, 
affirming  22  Hun  (N.  Y.)  565;  Pitt  v.  Freed, 
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Sister  State  Judgment  Rendered  During  Pendency  of  Action  on  Original  Cause  of  Action.  — 

And  his  is  true 'although  the  judgment  was  rendered  during  the  pendency  of 
an  action  in  a  court  of  another  state  based  on  the  original  cause  of  action,  no 
matter  in  which  state  the  action  was  first  commenced. 

"  pendency  of  Appeal.  -  The  rule  above  stated  is  not  affected  by  the  fart  that 
the  sister  state  judgment  has  been  carried  up  to  an  appe  llate..c°uf '  a"f« 
pending  there,  where  such  appeal  is  merely  in  the  nature  of  a  writ  of  error  and 
does  not  vacate  or  suspend  the  judgment  of  the  inferior  tribunal. 

Ligation  of  Rule.  -  in  New  Hampshire  it  has  been  held  that  where ja  plaintiff 
obtained  a  judgment  in  the  courts  of  that  state,  upon  which  he  brought  an 
action  of  debt  in  the  courts  of  a  sister  state  and  obtained  judgment  therein 
the  latter  judgment  was  not  a  bar  to  an  action  in  New  Hampshire  upon  the 
iudsment  originally  recovered  in  that  state.3 

3  Blind.  Doctrine.  -  In  one  case  in  Illinois  it  was  held  that  a  person  who  had 
obtained  a  judgment  in  a  sister  state  upon  a  bill  of  exchange  might  bring  an 
action  in  Illinois  declaring  both  upon  the  sister  state  judgment  and  upon  the 
b 11  of  exchange,  and  could  not  be  required  to  elect  as  to  which  he  would 
base  his  action  upon,  but  was  entitled  to  judgment  upon  the  sister  state  judg- 
ment if  valid,  and  otherwise  the  original  cause  of  action  was  not  merged. 


(Supreme  Ct.)  28  N.  Y.  Supp.  863,  overruling 
Pitt  v.  Freed,  (Supreme  Ct.)  21  N.  Y.  Supp. 
300. 

Joint  Debtors  Residing  in  Different  States". — 

"  Where  joint  debtors  reside  in  _  different 
states,  they  may  be  sued  separately  in  the  re- 
spective states  having  jurisdiction  of  their  re- 
spective persons  or  property;  and  a  judgment 
in  such  case,  against  one,  in  one  state,  is  no 
bar  to  a  recovery  against  the  others,  in  an- 
other state."    Brown  v.  Birdsall,  29  Barb.  (N. 

Y  Judgment  Against  One  of  Two  Joint  Makers  of 
"Note.  —  A  judgment  in  a  court  of  Louisiana  in 
favor  of  the  plaintiff  in  an  action  against  one  of 
two  joint  makers  of  a  promissory  note  is  not 
a  bar  to  an  action  against  the  other  joint 
maker  of  the  note  in  the  courts  of  Missouri, 
although  bv  the  law  of  the  state  of  New  York, 
where  such  note  is  dated  and  payable,  a  recov- 
ery of  judgment  against  one  of  two  joint 
debtors  amounts  to  a  merger  of  the  debt  and 
bars  any  action  against  the  other  joint  debtor. 
Wiley  v.  Holmes,  28  Mo.  286,  75  Am.  Dec. 
126.  But  compare  Candee  v.  Clark,  2  Mich. 
255,  in  which  case  it  was  held  that  a  judg- 
ment rendered  in  a  court  of  one  state,  against 
one  of  two  joint  makers  of  a  note,  is  a  merger 
of  the  entire  claim  of  the  plaintiffs,  and  a  bar 
to  an  action  on  the  note  in  a  court  of  another 
state  against  both  makers,  or  even  against  the 
maker  who  was  not  originally  sued. 

Judgment  of  Sister  State  in  Favor  of  Corporation 
as  Bar  to  Suit  by  Stockholder.  —  A  decree  ren- 
dered by  a  court  of  one  state,  in  an  action  be- 
tween two  corporations,  in  favor  of  the  plain- 
tiff, for  specific  relief,  as  the  cancellation  of 
a  lease,  etc.,  is  a  bar  to  a  suit  in  the  courts  of 
another  state,  by  a  stockholder  in  the  plaintiff 
corporation,  against  both  corporations,  seek- 
ing the  same  relief.  Memphis,  etc.,  R.  Co.  v. 
Grayson,  88  Ala.  572.  16  Am.  St.  Rep.  69. 

1."  Effect  of  Judgment  Rendered  in  One  State 
During  Pendency  of  Action  in  Another —  United 
States.  —  Mutual  L.  Ins.  Co.  v.  Harris,  97  U. 
S.  331. 

Alabama.  —  See  Memphis,  etc.,  R.  Co.  v. 
•Grayson,  88  Ala.  572,  16  Am.  St.  Rep.  69. 


Connecticut.  —  Bank  of  North  America  v. 
Wheeler,  28  Conn.  433.  73  Am.  Dec.  683.  See 
also  Dennison  v.  Hyde,  6  Conn.  508. 

Kansas.  —  See  Union  Pac.  R.  Co.  v.  Baker, 
5  Kan.  App.  253.  „  _1 

Kentucky.  —  Thorns  v.  Southard,  2  Dana 
(Ky.)  475,  26  Am.  Dec.  467- 

Louisiana.— See.  Jones  v.  Murphy,  18  La. 

Ann.  634. 

Maine.  —  North  Bank  v.  Brown,  50  Me.  214, 
79  Am.  Dec.  609;  Whiting  v.  Burger,  78  Me. 
287. 

New  Hampshire.  —  Child  v.  Eureka  Powder 
Works,  45  N.  H.  547;   Rogers  v.  Odell,  39  N. 

New  Jersey.  —  Barnes  v.  Gibbs,  31  N.  J.  L. 
317,  86  Am.  Dec.  210. 

Vermont.  —  McGilvray  v.  Avery,  30  Vt.  538. 

2.  Pendency  of  Appeal  Doe3  Not  Change  Rule. 
—  Bank  of  North  America  v.  Wheeler,  28 
Conn.  433.  73  Am.  Dec.  683. 

3.  Limitation  of  Rule.  —  Weeks  v.  Pearson,  5 
N.  H.  324. 

4.  Illinois  Doctrine.  —  In  Bright  v.  Kenefick, 
69  111.  App.  43,  the  plaintiff  brought  an  action 
of  debt,  the  declaration  containing  counts 
upon  an  alleged  judgment  against  the  defend- 
ant obtained  in  Virginia  and  also  counts  upon 
the  draft  or  bill  of  exchange  which  formed  the 
basis  of  the  action  in  Virginia,  wherein  the 
judgment  above  referred  to  was  obtained. 
It  was  held  that  the  plaintiff  was  not  required 
to  elect  as  to  whether  he  would  base  his  action 
upon  the  judgment  offered  in  evidence,  or 
upon  the  bill  of  exchange  offered  in  evidence, 
but  might  declare  upon  and  offer  in  evidence 
both  of  the  said  supposed  causes  of  action, 
and  if  entitled  to  recover  upon  either  of  them, 
judgment  should  be  rendered  in  his  favor 
upon  such  cause  of  action;  and,  furthermore, 
that  if  the  judgment  offered  in  evidence  was 
valid,  the  plaintiff  should  recover  upon  that 
cause  of  action,  but  if  it  were  not  a  valid  j  udg- 
ment in  personam,  by  reason  of  lack  of  juris- 
diction over  the  person,  as  claimed  by  the 
defendant,  that  then  the  rendition  of  such 
judgment,  it  being  a  judgment  in  rem  only  for 
want  of  jurisdiction  over  the  persons,  did  not 
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Pendency  of  Action. 


b)  Judgment  of  Foreign  Country  _  In  regard  to  judgments  of  a  foreign  country 
however  the  preponderance  of  authority  supports  the  view  that  such  a  iuoV 
rnent  in  favor  of  the  plaintiff  does  not  merge  the  original  Suse  of  action  and 
£«?°fi  \  SubsCfClUent,  actlon  th^eonf'  unless  Inch  judgment    as  'been 

satisfied  »  But  a  contrary  doctrine  has  been  asserted  in  //W  and  Louisiana* 
c  {2\AsJlBar  t0  Subsequent  Action  by  Defendant.  —  A  judgment  in  favor 
.£  a  plaintiff  must  bar  a  subsequent  action  in  another  jurisdiction  brought  by 
the  defendant  for  the  purpose  of  obtaining  a  different  adjudication  as^to  the 
matters  which  have  been  passed  upon  4 

c.  Effect  of  Judgment  for  Defendant.  -  A  judgment  in  favor  of  the 
defendant  in  a  court  of  one  state  or  country,  is  a  bar  to  any  subsequent 
action  by  the  plaintiff,  upon  the  same  alleged  cause  of  action^in  the  courts 
of  any  other  state  or  country.5  '  courts 

7.  Effect  of  Pendency  of  Action  in  Foreign  Jurisdiction.  -  An  action  in  one 
jurisdiction  cannot  be  defeated  by  a  plea  in  abatement  or  in  bar,  that  another 


work  a  merger  of  the  original  cause  of  action- 
to  wit,  the  bill  of  exchange  offered  in  evi- 
dence. 

1.  Judgment    of  Foreign  Country  Does  Not 
Merge  Original  Cause  of  Action  —  Eng land.  — 
Smith  v.  Nicolls,  7  Scott  147,  5  Bing.  N.  Cas 
208,  35  E.  C.  L.  88,  7  Dowl.  P.  C.  282,  1  Arn' 
474,  8  L.  J.  C.  P.  92. 

Canada.  —  Trevelyan  v.  Myers,  26  Ont.  Rep 
430. 

United  States.  —  Lyman  v.  Brown,  2  Curt 
(U.  S.)  559;  New  York,  etc.,  R.  Co.  v.  Mc- 
Henry,  21  Blatchf.  (U.  S.)  400. 

Texas.  —  Hays  v.  Cage,  2  Tex.  501. 

Vermont.  —  Eastern    Townships    Bank  v. 
Beebe,  53  Vt.  177,  38  Am.  Rep.  665. 

Domestic  Action  Commenced  First.  —  A  judg. 
ment  recovered  in  Canada,  but  in  no  part  sat- 
isfied, is  no  defense  to  a  suit  commenced  in 
Massachusetts  on  the  same  cause  of  action  be- 
fore the  foreign  action  was  instituted.  Wood 
v.  Gamble,  11  Cush.  (Mass.)  8,  59  Am  Dec 
135- 

Judgment  in  the  United  States  Before  Annexa- 
tion  of  Texas. —  A  judgment  rendered  in  favor 
•f  a  plaintiff  in  one  of  the  United  States  was 
not  a  bar  to  an  action  commenced  in  Texas  by 
the  same  plaintiff  upon  the  same  cause  of 
action,  before  the  annexation  of  Texas  to  the 
United  States.  Frazier  v.  Moore,  11  Tex.  755  • 
Turner  v.  Lambeth,  2  Tex.  365. 

2.  A  Judgment  of  a  Foreign  Country  when  Sat- 
isfied Is  a  Bar  to  a  subsequent  suit  on  the  same 
cause  of  action.  Hays  v.  Cage,  2  Tex.  501. 
See  also  Wood  v.  Gamble,  11  Cush.  (Mass.)  8^ 
59  Am.  Dec.  1 35. 

A  judgment,  not  strictly  in  rem,  of  a  foreign 
country,  under  which  a  person  has  been  com- 
pelled to  pay  money,  is  so  far  conclusive  that 
the  justice  of  the  payment  cannot  be  im- 
peached in  another  country  so  as  to  compel 
him  to  pay  it  again.  Hilton  v.  Guyot,  159  U. 
S.  113. 

3.  Judgment  of  Foreign  Country  for  Plaintiff  a 
Merger  of  Original  Cause  of  Action.  —  Baker  v. 
Palmer,  83  111.  568;  Jones  v.  Jamison,  15  La! 
Ann.  35. 

4.  Judgment  for  Plaintiff  Bars  Subsequent 
Action  by  Defendant  in  Another  Jurisdiction.  — 

Exendine  v.  Pore,  56  Fed.  Rep.  777,  12  U.  S. 
App.  402.  See  also  Brown  v.  Lexington,  etc. 
R.  Co.,  13  N.  J.  Eq.  191. 
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5.  Judgment  of  Foreign  Country  in  Favor  of  De- 
fendant a  Bar  to  Subsequent  Suit.  —  Ricardo  v 
Garcias,  12  CI.  &  F.  368;  Baker  v.  Palmer  8* 
111.  568.  '  ■* 

Judgment  for  Defendant  in  Court  of  United 
States  or  Sister  State  Is  a  Bar  —  Maine.  —  Sweet 
v.  Brackley,  53  Me.  346. 

Massachusetts.  —  Durant  v.  Essex  Co  8 
Allen  (Mass.)  103,  85  Am.  Dec.  685. 

Mississippi.  — Shields  v.  Taylor,  13  Smed.  & 
M.  (Miss.)  r27. 

Missouri.  —  Wernse  v.  McPike,  100  Mo.  476- 
Fulton  Iron  Works  v.  Riggin,  14  Mo.  App' 
321.  vv' 

New  York.  —  Baker  v.  Rand,  13  Barb.  (N 
Y.)  152. 

Vermont.  —  Low  v.  Mussey,  41  Vt.  393. 
_  Divided  Court.  —  A  decree  of  a  federal  court 
in  favor  of  a  defendant  is  none  the  less  a  bar 
to  any  subsequent  suit  on  the  same  cause  of 
action  in  a  state  court  because  its  affirmance 
by  the  Supreme  Court  of  the  United  States  was 

by  a  divided  court."  Durant  v.  Essex  Co 
8  Allen  (Mass.)  103,  85  Am.  Dec.  685. 

Where  the  Defendant  in  the  Sister  State  Pleaded 
Two  Defenses  and  obtained  a  general  verdict  in 
his  favor,  upon  which  judgment  was  duly 
rendered,  it  is  of  no  importance  upon  which 
ground  the  verdict  was  rendered.  Sweet  v 
Brackley,  53  Me.  346. 

Judgment  Founded  on  Statute  of  Limitations.  — 
The  fact  that  a  judgment  of  a  sister  state  was 
rendered  upon  the  plea  of  the  statute  of  lim- 
itations alone  does  not  make  it  any  the  less 
conclusive  in  character  as  a  bar  to  a  subse- 
quent action  upon  the  same  cause  of  action  by 
the  unsuccessful  party.  Weeks  v.  Harriman, 
65  N.  H.  91.  23  Am.  St.  Rep.  21. 

Rule  Not  Changed  by  Fact  that  Plaintiff  Did  Not 
Introduce  All  His  Evidence  at  First  Trial.  —  A 
plaintiff  against  whom  a  judgment  has  been 
rendered  in  a  court  of  one  state  will  not  be 
permitted  to  sue  again  on  the  same  cause  of 
action  in  a  court  of  another  state,  merely  be- 
cause he  reserved,  or  for  some  cause  did  not 
produce,  a  part  of  his  evidence  on  the  first 
trial.    Baker  v.  Rand,  13  Barb.  (N.  Y.)  152. 

Cause  of  Action  Not  Litigated.  —  A  judgment 
of  a  foreign  country  in  favor  of  a  defendant 
and  against  a  plaintiff  is  not  a  bar  lo  a  subse- 
quent action  by  the  plaintiff  against  the  de- 
fendant on  a  cause  of  action  which,  although 
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action  founded  on  the  same  subject-matter  is  pending  in  a  court  of  another 
jurisdiction,  whether  of  a  foreign  country,  of  the  United  States,  or  of  a  sister 

Eule  Does  Not  Apply  in  Case  of  Process  Against  the  Person.  —  In  New  York  it  has  been 
held  that  a  process  against  the  person  of  a  debtor,  issued  by  a  federal  court 
sitting  within  that  state,  would  be  good  ground  for  discharging  a  process  of 
the  same  nature  issued  by  a  state  court,  and  based  upon  the  same  indebted- 
ness  * 

8.  To  Judgments  of  What  Courts  Full  Faith  and  Credit  Clause  Applies  — 

a  Judgments  of  State  Courts.  —  It  is  a  proposition  so  obvious  as  to 
require  no  citation  of  authority  that  under  the  full  faith  and  credit  clause  of 
the  Federal  Constitution  the  courts  of  each  state  are  bound  to  recognize  the 
judgments  of  the  courts  of  all  the  other  states. 

Recognition  by  Federal  Courts  of  Judgments  of  State  Courts.  —  It  IS  also  established  that 
the  various  federal  courts  must  recognize  and  give  effect  to  the  judgments  of 
the  state  courts.3 

it  arose  out  of  the  same  transaction,  was  not 
litigated  in  the  action  in  which  such  judgment 
was  rendered.  Callandar  v.  Dittrich,  4  M.  & 
G.  68,  43  E.  C.  L.  44,  4  Scott  N.  R.  682,  1 
Dowl.  N.  S.  730. 

1.  Pendency  of  Action  in  Another  Jurisdiction 
Not  a  Bar—  United  States.  —  White  v.  Whit- 
man, 1  Curt.  (U.  S.)  494;  Lyman  v.  Brown,  2 
Curt.  (U.  S.)  559;  Buchanan  County  First  Nat. 
Bank  v.  Duel  County,  74  Fed.  Rep.  373. 

Connecticut.  —  Hatch  v.  Spofford,  22  Conn. 
485,  58  Am.  Dec.  433- 

Georgia.  —  Tarver  v.  Rankin,  3  Ga.  210. 

Illinois.  —  Mcjilton  v.  Love,  13  111.  486,  54 
Am.  Dec.  449. 

Indiana.  —  Cincinnati,  etc.,  R.  Co.  v. 
Wynne,  14  Ind.  385. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Baker,  5 
Kan.  App.  253. 

Kentucky.  —  Salmon  v.  Wootton,  9  Dana 
(Ky.)  422. 

Maryland.  —  Seevers  v.  Clement,  28  Md.  426. 
Michigan.  —  See  Wilcox  v.  Kassick,  2  Mich. 
165,  in  which  case  it  was  held  that  a  plea  of 
another  suit  for  the  same  cause  of  action 
pending  in  another  state  was  not  a  good  plea 
in  bar,  the  court  saying:  "  It  is  certainly  not 
a  plea  to  the  merits,  and  if  the  matter  of  it 
would  be  good  by  way  of  plea  at  all,  it  could 
only  be  pleaded  in  abatement." 

New  Hampshire.  —  Bailey  v.  O'Connor,  19 
N.  H.  202;  Goodall  v.  Marshall,  11  N.  H.  88, 
35  Am.  Dec.  472;  Weeks  v.  Pearson,  5  N.  H. 
324.    See  also  Rogers  v.  Odell,  39  N.  H.  417. 

Neiv  York.  —  Bowne  v.  Joy,  9  Johns.  (N. 
Y.)  221;  Walsh  v.  Durkin,  12  Johns.  (N.  Y.) 
99;  Mitchell  v.  Bunch,  2  Paige  (N.  Y.)  606,  22 
Am.  Dec.  669;  Cook  v.  Litchfield,  5  Sandf.  (N. 
Y.)  342,  reversed  on  other  grounds  9  N.  Y.  279; 
Williams  v.  Ayrault,  31  Barb.  (N.  Y.)  364. 

Pennsylvania. — Lowry  v.  Hall,  2  W.  &  S. 
(Pa.)  133;  Smith  v.  Lathrop,  44  Pa.  St.  326,  84 
Am.  Dec.  448. 

Texas.  —  Caledonia  ins.  Co.  v.  Wenar,  (Tex. 
Civ.  App.  1896)  34  S.  W.  Rep.  385. 

Vermont.  —  McGilvray  v.  Avery,  30  Vt.  538. 
When  Alimony  May  Be  Granted  to  Wife  Pending 
Suit  for  Divorce  Brought  by  Husband  in  Another 
State.  —  The  pendency  of  an  action  brought  in 
Pennsylvania  by  a  husband  against  the  wife  is 
no  obstacle  for  granting  the  wife  alimony  in 
an  action  by  her  against  the  husband  for  a 
divorce  in  New  York,  or  requiring  the  defend- 
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ant  in  such  latter  case  to  pay  the  defendant 
money  to  enable  her  to  prosecute  an  action, 
where  it  is  not  shown  that  the  laws  of  Penn- 
sylvania authorize  a  divorce  to  an  innocent 
defendant  upon  proof  of  the  adultery  of  the 
plaintiff.  Whitney  v.  Whitney,  22  How.  Pr. 
(N.  Y.  Supreme  Ct.)  175. 

Action  Commenced  in  Federal  Court  Cannot  Be 
Defeated  by  Action  Subsequently  Commenced  in 
State  Court.  —  Wallace  v.  M'Connell,  13  Pet. 
(U.  S.)  136;  American  Bank  v.  Snow,  9  R.  I. 
11.  See  also  American  Bank  v.  Rollins,  99- 
Mass.  313;  Burrill  v.  Letson,  2  Spears  L.  (S. 
Car.)  378. 

Case  Distinguished.  —  In  Seevers  v.  Clement, 
28  Md.  426,  Alvey,  J.,  delivering  the  opinion 
of  the  court,  said:  "  No  opposing  authority  is 
anvwhere  to  be  found,  except  it  be  in  Ex  p. 
Balch,  3  McLean  (U.  S.)  221,  and  that  case  can 
hardly  be  regarded  an  exception  to  the  gen- 
eral principle  maintained  by  the  authorities- 
just  cited,  because  the  two  pending  proceed- 
ings were  both  in  circuit  courts  of  the  United 
States,  and  were,  therefore,  in  courts  of  the 
same  country,  exercising  jurisdictions  in  no- 
sense  foreign  to  each  other." 

Case  Holding  the  Contrary.  —  In  Earl  v.  Ray- 
mond, 4  McLean  (U.  S.)  233,  it  was  held  that 
the  pendency  of  a  suit  in  a  state  court  might 
be  pleaded  in  abatement  to  a  suit  sub- 
sequently brought  by  the  same  parties,  for  the 
same  cause,  in~the  Circuit  Court  of  the  United 
States. 

2.  Rule  Does  Not  Apply  to  Process  Against  Per- 
son. —  Mitchell  v.  Bunch,  2  Paige  (N.  Y.)  606, 
22  Am.  Dec.  669.  In  this  case  the  complarn- 
ant  sued  the  defendant  upon  a  judgment  and 
obtained  a  writ  of  ne  exeat  republica  restraining 
the  defendant  from  leaving  the  state  until  the 
discovery  of  goods  and  property  and  general 
relief  prayed  for  by  the  complainant  could  be 
obtained.  It  was  shown,  however,  that  the 
complainant  had  also  caused  the  defendant  to 
be  arrested  in  the  Circuit  Court  of  the  United 
States,  and  to  be  holden  to  bail  there  in  an 
action  of  debt  on  the  same  judgment,  which 
suit  was  still  pending.  Upon  this  showing  the 
court  decreed  that  the  ne  exeat  must  be  dis- 
charged, unless  the  complainant  consented  to 
release  the  defendant  from  his  arrest  in  the 
Circuit  Court,  upon  his  entering  an  appearance 
or  filing  common  bail  in  that  suit. 

3.  Federal  Court  Must  Recognize  Adjudications  of 
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b.  Judgments  of  Federal  Courts.  —  It  is  well  settled  that  under  the 
Federal  Constitution  and  the  Acts  of  Congress  the  judgments  of  the  federal 
courts  sitting  in  the  various  states  must  be  accorded  full  faith  and  credit  by 
the  courts  of  all  the  states  and  by  the  other  federal  courts.1 

c.  Judgments  of  Territorial  Courts.  —  It  is  further  considered  that 
under  the  Constitution  and  laws  of  the  United  States  the  judgments  and 
records  of  the  courts  of  the  several  territories  stand  on  the  same  footing  as 
those  of  the  state  courts  with  respect  to  the  faith  and  credit  to  be  Hven  to 
them.2  & 


State  Courts.  —  Comstock  v.  Crawford.  3  Wall 
(U.  S.)  396;  Galpin  v.  Page,  18  Wall.  (U.  S.j 
350;  Parker  v.  Kane,  22  How.  (U.  S.)  1; 
In  re  Robinson,  6  Blatchf.  (U.  S.)  253; 
Nations  v.  Johnson,  24  How.  (U.  S.)  195  \ 
Jones  v.  Miller,  1  McCrary  (U.  S.)  535.  See 
also  St.  Clair  v.  Cox,  106  U.  S.  350;  Henning 
v.  Planters'  Ins.  Co..  28  Fed.  Rep.  440. 

Where  a  matter  is  adjudicated  by  a  state 
court  of  superior  and  exclusive  jurisdiction, 
and  the  same  matter  comes  incidentallv  before 
a  federal  court,  the  sentence  in  the  state  court 
is  conclusive  upon  the  federal  court  as  to  the 
matter  directly  decided,  not  only  between  the 
same  parties,  but  between  strangers,  unless  it 
can  be  impeached  on  the  ground  of  fraud  or 
collusion.  Rhoades  v.  Selin,  4  Wash.  (U.  S.) 
715. 

Judgments  of  State  Courts  Founded  on  Federal 
Statutes.  —  The  courts  of  the  Utiitcd  Slates  can- 
not lawfully  treat  as  nullities  the  judgments 
of  the  courts  of  the  several  states  rendered  in 
suits  where  the  latter  has  jurisdiction  of  the 
cause  and  the  parties,  even  if  they  are  founded 
upon  an  erroneous  construction  of  the  bank- 
rupt act,  or  of  any  other  statute  of  the  United 
States.  The  remedy  for  the  correction  of  the 
error  is  by  writ  of  error  in  the  Supreme  Court 
of  the  United  States.  Kitlredge  v.  Emerson, 
15  N.  H.  227. 

A  Judgment  Against  a  State  Is  Not  Conclusive 
as  Evidence  Against  United  States.  —  Williams  v. 
U.  S.,  22  Ct.  of  CI.  116. 

1.  Judgments  of  Federal  Courts  Must  Be  Recog- 
nized—  United  States.  —  Embry  v.  Palmer, 
107  U.  S.  3;  Turnbull  v.  Payson,  95  U.  S.  418; 
Cage  v.  Cassidy,  23  How.  (U.  S.)  109;  Galpin 
v.  Page.  3  Sawy.  (U.  S.)  93;  Crescent  City  Live 
Stock  Co.  v.  Butchers'  Union  Slaughter  House 
Co.,  120  U.  S.  141;  Chicago,  etc..  Bridge  Co. 
v.  Anglo-American,  etc.,  Co.,  46  Fed.  Rep. 
584;  Dupasseur  v.  Rochereau,  21  Wall.  (U.  S.j 
130. 

Alabama.  —  Womack  v.  Dearman,  7  Port. 
(Ala.)  513. 

Connecticut.  —  Adams  v.  Way,  33  Conn.  419; 
Dennison  v.  Hyde,  6  Conn.  508. 

Georgia.  —  Smith  v.  Walker,  77  Ga.  289; 
Headman  v.  Rose,  63  Ga.  458. 

Illinois. — Ambler  v.  Whipple,  139  111.  311, 
32  Am.  St.  Rep.  202;  Ruegger  v.  Indianapolis, 
etc.,  R.  Co.,  103  III.  449. 

Indiana.  —  Harrison  v.  Phoenix  Mut.  L.  Ins. 
Co.,  83  Ind.  575;  Cincinnati,  etc.,  R.  Co.  v. 
Wynne,  14  Ind.  385. 

Iowa.  —  Thomson  v.  Lee  County,  22  Iowa 
206. 

Kentucky.  —  Dudley  v.  Lindsey,  9  B.  Mon. 
(Ky.)  486,  50  Am.  Dec.  522;  Thorns  v.  South- 
ard, 2  Dana  (Ky.)  475,  26  Am.  Dec.  467. 


Louisiana.  —  Niblett  v.  Scott,  4  La.  Ann.  246. 

Maryland.  —  Barney  v.  Patterson,  6  Har  & 
J.  (Md.)  182. 

Massachusetts.  —  Brown  v.  Bridge,  106  Mass 
563- 

Michigan.  —  Dean  v.  Chapin,  22  Mich.  275. 

New  York.  —  Pepoon  v.  Jenkins,  2  Johns. 
Cas.  (N.  Y.)  119:  Oceanic  Steam  Nav.  Co.  v. 
Compania  Transatlantica  Espanola,  134  N.  Y. 
461,  30  Am.  St.  Rep.  685;  Hoyt  v.  Gelston,  13 
Johns.  (N.  Y.)  141,  affirmed  by  13  Johns.  (N 
Y.)  561,  affirmed  by  3  Wheat.  (U.  S.)  246. 

Pennsylvania.  —  Williams  v.  Wilkes,  14  Pa. 
St.  228;  Buchanan  v.  Biggs,  2  Yeates  (Pa) 
232. 

Rhode  Island.  —  American  Bank  v.  Snow  o 
R.  I.  11.  '  V 

The  Supreme  Court  of  the  District  of  Columbia  is 

a  court  of  the  United  States,  and  its  judgments 
must  therefore  be  recognized  and  enforced  by 
the  state  courts.    Embry  v.  Palmer    107  U 

S.  3- 

Judgment  Which  Could  Not  Have  Been  Recov- 
ered instate  Court.  —  The  rule  that  a  judgment 
of  a  circuit  court  of  the  United  States  must  be 
carried  into  effect  by  the  courts  of  a  slate  is 
not  affected  by  the  fact  that  had  the  plaintiff 
brought  the  action  in  the  state  court  he  must 
have  failed  therein.  Oceanic  Steam  Nav.  Co. 
■v.  Compania  Transatlantica  Espanola.  134  N. 
Y.  461,  30  Am.  St.  Rep.  685,  reversing  58  N. 
Y.  Super.  Ct.  425. 

Whether  Due  Effect  Has  Been  Given  to  Judgment 
of  Federal  Court  Is  a  Federal  Question  and  comes 
within  the  jurisdiction  of  the  federal  courts. 
Dupasseur  v.  Rochereau,  21  Wall  (U.  S.)  130; 
Crescent  City  Live  Stock  Co.  v.  Butchers1 
Union  Slaughter  House  Co.,  120  U.  S.  141. 

Effect  No  Greater  than  Judgment  of  State  Court. 
—  But  when  the  federal  court  which  rendered 
a  certain  judgment  derived  its  jurisdiction 
solely  from  the  citizenship  of  the  parties,  and 
was  in  the  exercise  cf  jurisdiction  to  adminis- 
ter the  laws  of  the  state  in  which  the  court  sat, 
and  its  proceedings  were  had  in  accordance 
with  the  forms  and  course  of  proceeding  in  the 
state  courts,  no  higher  sanctity  or  effect  can 
be  claimed  for  the  judgment  of  the  federal 
court  than  would  be  due  ro  a  judgment  of  one 
of  the  state  courts  in  a  like  case  and  under 
similar  circumstances.  Dupasseur  v.  Roche- 
reau, 21  Wall.  (U.  S.)  130;  Crescent  City  Live 
Stock  Co.  v.  Butchers'  Union  Slaughter  House 
Co.,  120  U.  S.  141;  Oceanic  Steam  Nav.  Co.  v. 
Compania  Transatlantica  Espanola,  134  N.  Y. 
461,  30  Am.  St.  Rep.  685,  reversing  5S  N.  Y. 
Super.  Ct.  425. 

2.  Territorial  Courts.  —  Suesenbach  v.  Wag- 
ner, 41  Minn.  108;  Field  v.  Cain,  (N.  Mex. 
1897)  50  Pac.  Rep.  327. 
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d.  Judgments  of  Courts  of  Indian  Nations.  —  It  has  been  held  that 
the  judgments  of  the  courts  of  an  Indian  nation  are  entitled  to  the  same 
respect  and  the  same  faith  and  credit  as  the  judgments  of  territorial  courts  of 
the  United  States.  This  necessarily,  in  view  of  what  has  been  said  above  as 
to  the  judgments  of  territorial  courts,  puts  them  on  the  same  basis  as  judg- 
ments of  state  courts.1 

e.  Judgments  of  State  Courts  of  Inferior  Jurisdiction.  —  It  has 
been  considered  that  as  the  provisions  of  the  Act  of  Congress  as  to  the 
authentication  of  the  judgments  of  sister  states  could  not  be  made  applicable 
to  judgments  of  courts  not  of  record  and  of  inferior  jurisdiction,2  neither  were 
such  judgments  entitled  to  such  full  faith  and  credit  as  were  given  to  other 
judgments.3  But  the  view  which  now  prevails  is  that  the  judgments  of  such 
courts,  when  they  are  shown  to  have  had  jurisdiction,4  must  be  accorded  the 
same  faith  and  credit  that  are  given  to  judgments  of  courts  of  general  jurisdic- 
tion.5 . 

9.  Adjudications  of  Foreign  Prize  Courts. — The  adjudications  of  foreign 
courts  condemning  ships  and  their  cargoes  as  prizes  have  been  frequently 
upheld  as  conclusive  not  only  as  to  the  change  in  the  title  to  the  property 
but  as  to  the  existence  of  the  specific  grounds  of  condemnation.6 


1.  Judgments  of  Courts  of  Indian  Nations  En- 
titled to  Full  Faith  and  Credit.  —  Mehlin  v.  Ice, 
56  Fed.  Rep.  12,  12  U.  S.  App.  305;  Exendine 
v.  Pore,  56  Fed.  Rep.  777,  12  U.  S.  App.  402; 
Cornells  v.  Shannon,  63  Fed.  Rep.  305,  27  U. 
S.  App.  329. 

In  James  v.  James,  81  Tex.  373,  the  court 
gave  effect  to  a  judgment  of  divorce  granted 
by  a  court  of  the  Chickasaw  Nation  of  Indians. 

2.  See  infra,  this  title,  Proof  of  Foreign 
Judgments. 

3.  View  that  Sister  State  Judgments  of  Courts 
Not  of  Record  and  of  Inferior  Jurisdiction  Were 
Not  Conclusive.  —  Warren  v.  Flagg,  2  Pick. 
{Mass.)  448;  Robinson  v.  Prescott,  4  N.  H. 
450;  Mahurin  v.  Bickford,  6  N.  H.  567;  Tay- 
lor v.  Barron,  30  N.  H.  78,  64  Am.  Dec.  281; 
Evans  v.  Cleary,  125  Pa.  St.  204,  11  Am.  St. 
Rep.  886;  Clark  v.  Parsons,  Rice  L.  (S.  Car.) 
16.  See  also  Cone  v.  Cotton,  2  Blackf.  (Ind.) 
%2;  King  v.  Van  Gilder.  1  D.  Chip.  (Vt.)  59. 

4.  Jurisdiction  Must  Be  Shown.  —  Thomas  v. 
Robinson,  3  Wend.  (N.  Y.)  267. 

The  jurisdiction  of  the  court  must  be  shown 
when  it  could  exist  only  by  virtue  of  some 
special  statute.  Hofheimer  v.  Losen,  24  Mo. 
App.  652.  See  also  supra,  this  section,  subsec- 
tion 2.  c.  (3)  Presumption  as  to  Jurisdiction. 

5.  Judgment  of  Court  of  Inferior  Jurisdiction  in 
Sister  State  Conclusive  —  Arkansas. — Glass  v. 
Blackwell,  48  Ark.  50. 

Connecticut.  —  See  Bissell  v.  Edwards,  5  Day 
{Conn.)  363,  5  Am.  Dec.  166. 

Illinois.  —  Kopperl  v.  Nagy,  37  111.  App.  23. 
See  also  Spooner  v.  Warner,  2  111.  App.  240. 

Indiana.  —  Draggoo  v.  Graham,  9  Ind.  212; 
Ault  v.  Zehering,  38  Ind.  429.  See  also  Terre 
Haute,  etc.,  R.  Co.  v.  Baker,  122  Ind.  433. 

Missouri.  —  Howland  v.  Chicago,  etc.,  R. 
Co.,  134  Mo.  474. 

New  York.  — Thomas  v.  Robinson,  3  Wend. 
<N.  Y.)  267;  English  v.  Mclntyre,  29  N.  Y. 
App.  Div.  439. 

Ohio.  —  Stockwell  v.  Coleman,  10  Ohio  St. 
33;  Silver  Lake  Bank  v.  Harding,  5  Ohio  546. 
See  also  Pelton  v.  Platner,  13  Ohio  209,  42 
Am.  Dec.  197. 
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Pennsylvania.  —  See  Kean  v.  Rice,  12  S.  & 
R.  (Pa.)  203. 

Tennessee.  —  Menken  v.  Brinkley,  94  Tenn. 
721,  citing  12  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  50s. 

Vermont.  —  Starkweather  v.  Loomis,  2  Vt. 
573;  Blodget  v.  Jordan,  6  Vt.  580;  Carpenter 
v.  Pier,  30  Vt.  8i,  73  Am.  Dec.  288. 

Transcript  from  Justice's  Court  Filed  in  Court  of 
General  Jurisdiction. —  When,  under  the  laws 
of  one  state,  a  judgment  of  a  justice  of  the 
peace,  by  virtue  of  the  entry  of  a  transcript 
thereof  in  the  court  of  common  pleas  or  the 
superior  court,  acquires  the  force  and  effect  of 
a  judgment  of  the  court  in  which  it  is  entered, 
such  judgment  must  be  given  the  same  force 
and  effect  in  every  other  state.  Rowley  v. 
Carron,  117  Pa.  St.  52;  Bright  v.  Smitten,  10 
Pa.  Co.  Ct.  Rep.  647. 

6.  Conclusiveness  of  Judgment  of  Foreign  Prize 
Courts  —  England.  —  Lothian  v.  Henderson,  3 
B.  &  P.  499;  Hughes  v.  Cornelius,  2  Show. 
232;  Bolton  v.  Gladstone,  5  East  155;  Stringer 
v.  English,  etc.,  Marine  Ins.  Co.,  L.  R.  4  Q- 
B.  676.  See  also  Baring  v.  Clagett,  3  B.  &  P. 
201;  Fernandez  v.  De  Costa,  Park  Ins.  177; 
Mullet  v.  Shedden,  13  East  304;  Bernardi  v. 
Motteux,  2  Doug.  576;  The  Bennet,  1  Dods. 
175. 

United  States.  —  Williams  v.  Armroyd,  7 
Cranch  (U.  S.)  423,  affirming  Armroyd  v.  Wil- 
liams, 2  Wash.  (U.  S.)  508;  Bradstreet  v.  Nep- 
tune Ins.  Co.,  3  Sumn.  (U.  S.)  600;  Croudson 
v.  Leonard,  4  Cranch  (U.  S.)  434.  See  also 
Maley  v.  Shattuck,  3  Cranch  (U.  S.)  458. 

Connecticut.  —  Brown  v.  Union  Ins.  Co.,  4 
Day  (Conn.)  179,  4  Am.  Dec.  204. 

Louisiana.  — Cucullu  v.  Louisiana  Ins.  Co., 
5  Martin  N.  S.  (La.)  4°4.  16  Am.  Dec.  199; 
Cucullu  v.  Orleans  Ins.  Co.,  5  Martin  N.  S. 
(La.)  492;  Marks  v.  Nashville  M.  &  F.  Ins. 
Co.,  6  La.  Ann.  126. 

Maryland.  —  See  Gray  v.  Swan,  I  Har.  &  J. 
(Md.)  142;  Marvland  Ins.  Co.  v.  Bathurst,  5 
Gill  &  ].  (Md.)  159. 

Massachusetts.  —  Baxter  v.  New  England 
Marine  Ins.  Co.,  &  Mass.  277,  4  Am.  Dec.  125. 
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Condemnation  in  Violation  of  International  Law.  —  And  the  Supreme  Court  of  the 
United  States  has  gone  so  far  as  to  uphold  the  sentence  of  a  foreign  tribunal 
condemning  a  vessel  and  cargo  as  a  prize,  though  it  considered  that  the  edict 
under  which  the  sentence  was  pronounced  was  "  a  direct  and  flagrant  viola- 
tion of  national  law,"  and  Congress  had  already  declared  it  to  be  so.1 

When  the  Rule  Does  Not  Apply.  —  It  has  been  held,  however,  that'  where  a 
policy  of  marine  insurance  effected  in  a  city  of  the  United  States  contained  a 
clause  that  the  cargo  insured  was  warranted  by  the  assured  to  be  American 
property  "  to  be  proved,  if  required,  in  this  city,  and  not  elsewhere  "  and  the 
cargo  was  afterwards  condemned  by  an  English  prize  court  as  energies'  prop 
erty,  the  assured  was  not  concluded  by  such  adjudication,  but,  in  a  suit  on 
the  policy,  might  vindicate  the  truth  of  his  warranty.2 

Limitation  of  Rule  in  Some  States.  —  The  New  York  courts  have  adopted  a  rule 
which  has  been  stated  as  follows:  "  The  sentence  of  a  foreign  court  of 
admiralty  condemning  the  property  as  a  good  and  lawful  prize,  according  to 
the  law  of  nations,  is  conclusive  to  change  the  property,  but  is  only  prima 
facie  evidence  of  the  facts  on  which  the  condemnation  purports  to  have  been 
founded.  And  in  a  collateral  action,  such  evidence  may  be  rebutted  by 
showing  that  no  such  facts  did  in  reality  exist."  3  This  modification  has 
been  recognized  by  the  court  of  Virginia,*  and  established  by  statute  in 
Mary/and.5 

Where  Sentence  Does  Not  Clearly  Show  Grounds  of  Condemnation.  —  In  order  for  a  sen- 
tence condemning  a  vessel  and  cargo  as  a  prize  to  be  conclusive  as  to  the 
grounds  of  condemnation,  it  is  of  course  necessary  that  such  grounds  should 
clearly  appear,  and  in  case  the  sentence  is  ambiguous  in  this  respect  the 
courts  of  another  country  are  at  liberty  to  inquire  into  the  grounds  of  'con- 
demnation.6 


New  York.  —  Ocean  Ins.  Co.  v.  Francis,  2 
Wend.  (N.  Y.)  64,  iq  Am.  Dec.  549. 

Pennsylvania. — Cheriot  v.  Foussat,  3  Binn. 
(Pa.)  220;  Dempsey  v.  Pennsylvania  Ins.  Co., 

1  Binn.  (Pa.)  299,  note  a. 

South  Carolina.  —  Campbell  v.  Williamson, 

2  Bay  (S.  Car.)  237;  Groning  v.  Union  Ins. 
Co.,  1  Nott  &  M.  (S.  Car.)  537;  Walton  v. 
Bethune,  2  Brev.  (S.  Car.)  453,  4  Am.  Dec.  597. 

Reasons  for  the  Rule.  —  "The  doctrine  [of 
sustaining  the  adjudications  of  foreign  prize 
courts]  appears  to  me,"  said  Mr.  Justice  John- 
son in  Croudson  v.  Leonard,  4  Cranch  (U.  S.) 
434,  "  to  rest  upon  three  very  obvious  consid- 
erations; the  propriety  of  leaving  the  cogni- 
zance of  prize  questions  exclusively  to  courts 
of  prize  jurisdiction;  the  very  great  inconven- 
ience, amounting  nearly  to  an  impossibility, 
of  fully  investigating  such  cases  in  a  court  of 
common  law;  and  the  impropriety  of  revising 
the  decisions  of  the  maritime  courts  of  other 
nations,  whose  jurisdiction  is  co-ordinate 
throughout  the  world." 

Condemnation  on  Insufficient  Grounds.  —  When 
the  grounds  for  the  condemnation  of  a  ship  by 
a  foreign  prize  court  are  clearly  insufficient, 
such  judgment  is  not  conclusive  of  a  breach 
of  warranty  in  a  policy  of  insurance  on  such 
ship  that  she  is  American  property.  Fitzsim. 
mons  v.  Newport  Ins.  Co.,  4  Cranch  (U.  S.) 
185. 

Where  No  Grounds  of  Condemnation  Are  As- 
signed in  the  decree  of  the  foreign  court  the 
law  of  nations  will  presume  that  the  decree  pro- 
ceeded upon  just  and  proper  grounds,  and  it 
Is  conclusive  and  binding  upon  all  the  world. 
Johnson,  J.,  in  Campbell  v.  Williamson,  2  Bay 
(S.  Car.)  237. 


1.  Sentence  Upheld  though  Founded  on  Edict 
Which  Violated  National   Law. —  Williams  v 
Armroyd,   7  Cranch    (U.    S.)   423,  affirming 
Armroyd  v.  Williams,  2  Wash.  (LJ.  S.j  co8. 

2.  When  the  Rule  Does  Not  Apply  —  Warranty 
to  Be  Proved  in  City  in  United  States.  —  Calhoun 
v.  Pennsylvania  Ins.  Co.,  1  Binn.  fPa.)  293. 
See  also  Galbraith  v.  Gracie,  1  Binn.  (Pa.)  296. 
note  a. 

3.  New  York  Doctrine.  —  Ocean  Ins.  Co.  v 
Francis,  2  Wend.  (N.  Y.)  64,  19  Am.  Dec.  549, 
per  Walworth,  Chancellor;  Vandenheuvef  v. 
United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  451.  i 
Am.  Dec.  180;  reversing  2  Johns.  Cas.  (N.  Y.) 
127;  New- York  Firemen  Ins.  Co.  v  De  Wolf 
2  Cow.  (N.  Y.)  56;  Radcliff  v.  United  Ins.  Co.! 
9  Johns.  (N.  Y.)  277;  Vandenheuvel  v.  United 
Ins.  Co.,  2  Cai.  Cas.  (N.  Y.)  217;  Johnston 
v.  Ludlow,  2  Johns.  Cas.  (N.  Y.)  481;  Laing  v. 
United  Ins.  Co.,  2  Johns.  Cas.  (N.  Y.)  487. 
reversing  2  Johns.  Cas.  (N.  Y.)  174.  See  also 
Francis  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  404. 

4.  Modification  Recognized  in  Virginia.  — 
Bourke  v.  Granberry,  Gilmer  (Ya.)  16,  9  Am. 
Dec.  589. 

5.  Statutory  Modification  of  Rule  in  Maryland. 

—  Maryland  Ins.  Co.  v.  Bathurst,  Gill  &  I 
(Md.)  169.  J 

6.  Grounds  of  Condemnation  May  Be  Examined 

Where  Sentence  Is  Ambiguous.  —  Hobbs  v.  Hen- 
ning,  17  C.  B.  N.  S.  797,  112  E.  C.  L.  797,  5  N. 
R.  406,  34  L.  J.  C.  P.  117,  11  Jur.  N.  S.  223.  12 
L.  T.  N.  S.  205.13  W.  R.  431;  Bernardi  v. 
Motteux.  2  Doug.  576;  Calvert  v.  Bovill,  7 
T.  R.  523;  Fisher  v.  Ogle,  1  Campb.  416; 
Dalgleish  v.  Hodgson,  7  Bing.  491;.  20  E.  C.  L. 
216,  5  Moo.  &  P.  407;  Gray  v.  Swan,  1  Har.  A 
J.  (Md.)  142;  Robinson  v.  Jones,  8  Mass  536, 
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10  Decrees  of  Divorce.  —  A  decree  of  divorce  pronounced  by  a  court  of  one 
state  or  country,  having  the  necessary  jurisdiction  over  the  parties  and  the 
subject-matter,  must  be  recognized  and  given  proper  effect  by  the  courts  of 
other  states  and  countries.1  _ 

The  Question  of  Jurisdiction  to  grant  valid  divorces  has  received  a  very  compre- 
hensive treatment  in  another  portion  of  this  work,  to  which  the  reader  is 

rcf erred  ^  . 

11.  Adjudications  in  Habeas  Corpus  Proceedings.  —  A  decree  or  adjudication 
made  ' in  habeas  corpus  proceedings  by  a  court  of  one  state  is  not  binding 


5  Am.  Dec.  114;  Vasse  v.  Ball,  2  Dall.  (Pa.) 
270;  Blacklockw.  Stewart,  2  Bay  (S.  Car.)  363; 
Walton  v.  Bethune,  2  Brev.  (S.  Car.)  453,  4 
Am.  Dec.  597;  Williamson  v.  Tunno,  2  Bay 
(S  Car.)  388.  See  also  Bailey  v.  South  Caro- 
lina Ins.  Co.,  1  Treadw.  (S.  Car.)  381. 

Sentence  Not  Stating  Grounds.  —  A  condemna- 
tion as  good  and  lawful  prize,  without  stating 
any  reasons,  does  not  falsify  ihe  warranty  of 
neutrality,  inasmuch  as  the  condemnation  may 
have  proceeded  on  other  grounds  besides  (he 
ground  of  enemies'  property.  Bailey  v.  South 
Carolina  Ins.  Co.,  3  Brev.  (S.  Car.)  354- 

Adjudication  that  Vessel  and  Lading  Are  Subject 
to  Confiscation  on  Account  of  Unlawful  Rescue  "  or 
Otherwise."  —  In  Robinson  v.  Jones,  8  Mass. 
536,  5  Am.  Dec.  114,  it  was  held  that  a  foreign 
decree  that  a  vessel  had  been  unlawfully  res- 
cued, and  was  "  as  such  or  otherwise  "  liable 
to  confiscation,  was  not  conclusive  evidence  of 
the  fact  of  a  rescue,  but  might  be  controverted 
in  this  respect  by  other  legal  and  sufficient 
evidence.  But  compare  Dempsey  v.  Pennsyl- 
vania Ins.  Co.,  1  Binn.  (Pa.)  299,  note  a  y  Wal- 
ton v.  Bethune,  2  Brev.  (S.  Car.)  453,  4  Am. 
Dec.  597. 

Condemnation  for  Breach  of  Blockade  and  "  for 
Other  Sufficient  Reasons."  — In  Baxter  v.  New 
England  Marine  Ins.  Co.,  6  Mass.  277,  4  Am. 
Dec.  125,  a  vessel  and  cargo  had  been  con- 
demned by  a  foreign  tribunal  for  a  breach  of 
blockade  and  "  for  other  sufficient  reasons." 
It  was  held  that  the  words  above  quoted  were 
merely  surplusage  and  had  no  operative  mean- 
ing or  effect,  and  that  the  decree  was  therefore 
to  be  understood  as  a  sentence  of  condemna- 
tion for  a  Ueach  of  blockade  and  was  con- 
clusive as  to  such  breach  having  been  commit- 
ted, and  could  not  be  controverted  in  a  suit 
upon  a  policy  of  insurance. 

Libel  on  One  Ground  and  Condemnation  on  An- 
other. —  Where  a  ship  or  vessel  is  libeled  in  a 
foreign  court  of  vice-admiralty  for  being  ene- 
my's property,  and  condemned  for  breach  of 
blockade,  this  is  such  uncertainty  and  am- 
biguity as  will  be  good  ground  for  opening  such 
foreign  decree  and  suffering  the  parties  to  go 
into  evidence  as  to  the  true  ground  of  con- 
demnation. Blacklock  v.  Stewart,  2  Bay  (S. 
Car.)  363. 

1.  Recognition  of  Foreign  Decrees  of  Divorce  — 

England.  —  Harvey  v.  Farnie,  L.  R.  8  App.  43, 
52  L.  J  P.  33,  48  L.  T.  N.  S.  273.  3i  W.  R. 
.433,  47  J.  P.  308. 

Calijornia,  —  Matter  of  James,  99  Cal.  374. 

Illinois.  —  Dow  v.  Blake,  148  111.  76,  39  Am. 
St.  Rep.  156;  Dunham  v.  Dunham,  162  111.  589, 
•affirming  57  111.  App.  475- 

Indiana.  —  Hilbish  v.  Hattle,  145  Ind.  59. 
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Iowa.  —  Van  Orsdal  v.  Van  Orsdal,  67 
Iowa  35. 

Maine.  —  Harding  v.  Alden,  9  Me.  140,  23 
Am.  Dec.  549. 

Massachusetts.  —  Barber  v.  Root,  10  Mass. 
260;  Hood  v.  Hood,  11  Allen  (Mass.)  196,  87 
Am.  Dec.  709. 

Missouri.  —  Williams  v.  Williams,  53  Mo. 
App.  617;  Hamill  v.  Talbott,  72  Mo.  App.  22. 

New  Jersey.  —  Felt  v.  Felt,  (N.  J.  1898)  40 
Atl.  Rep.  436. 

New  York.  — Coddington  v.  Coddington,  10 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  450;  Jones  v. 
Jones,  108  N.  Y.  415,  2  Am.  St.  Rep.  447, 
affirming  36  Hun  (N.  Y.)4I4;  Matter  of  Bruyn, 
17  Misc.  Rep.  (N.  Y.  Surrogate  Ct.)  481; 
People  v.  Allen,  40  Hun  (N.  Y.)  611. 

Ohio.  —  Cooper  v.  Cooper,  7  Ohio  (pt.  ii.)  238. 
Rhode  Island.  —  Ditson  v.  Ditson,  4  R.  I.  87. 
Tennessee.  —  Thorns  v.  King,  95  Tenn.  60. 
Wisconsin. — Shafer  v.  Bushnell,  24  Wis.  372. 
Decree  for  Alimony.  —  If  a  decree  of  divorce 
directs  the  payment  of  a  specified  sum  abso- 
lutely as  alimony,  and  if  such  a  decree  has 
the  effect,  in  the  state  where  rendered,  of  a 
judgment  at  law  for  the  payment  of  money, 
there  is  no  reason  why  it  may  not  be  enforced 
by  an  action  at  law  in  another  state.  Kunze 
v.  Kunze,  94  Wis.  54,  59  Am.  St.  Rep.  857. 
In  this  case  Winslow,  J.,  delivering  the 
opinion  of  the  court,  said:  "  This  doctrine  is 
not  contrary  to  the  principle  stated  in  Barber 
v.  Barber,  2  Pin.  (Wis.)  297,  where  an  action  at 
law  was  held  not  to  lie  to  enforce  payment  of 
certain  instalments  of  a  New  York  decree  for 
alimony.  That  ruling  was  based  expressly  on 
the  fact  that,  under  the  law  of  New  York,  the 
decree  was  temporary  only,  and  not  an  abso- 
lute decree  for  the  payment  of  a  sum  certain, 
and  had  not  the  effect  of  a  judgment  at  law. 
Nor  is  there  anything  in  the  decision  of  the 
case  of  Guenther  v.  Jacobs,  44  Wis.  354,  which 
conflicts  with  the  position  here  taken." 

Decree  as  to  Custody  of  Children.  —  A  decision 
of  a  court  of  a  sister  state  in  a  divorce  proceed- 
ing, both  parties  being  before  the  court,  so  far 
as  it  decrees  which  shall  have  the  custody  of 
the  children,  is  binding  upon  the  parties,  and 
must  be  given  full  faith  and  credit  in  every 
other  state.  But  such  decree  is  not  binding 
upon  the  children  when  they  are,  at  the  time 
of  its  rendition,  infants  of  such  tender  years 
as  to  be  unable  to  choose  for  themselves  as  to 
their  custodian,  nor  does  it  conclude  other 
courts  as  to  the  best  interests  of  the  children. 
Avery  v.  Avery,  33  Kan.  1,  52  Am.  Rep.  523; 
In  re  Bort,  25  Kan.  308,  37  Am.  Rep.  255; 
People  v.  Allen,  40  Hun  (N.  Y.)  611. 
2.  Jurisdiction  to  Grant  Divorces.  —  See  the 
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upon  the  courts  of  any  other  state.1 

Custody  of  Infants.  —  It  has  been  considered  that  when  the  contest  is  over  the 
custody  of  an  infant  the  decree  will  be  held  conclusive  on  the  same  contest- 
ants in  other  states.58  But  such  an  adjudication  could  in  no  way  bind  the 
infant.3 

12.  Probate  Adjudications.  —  An  English  court  of  chancery  has  refused  to 
recognize  a  Scotch  probate.*  But  the  prevailing  doctrine  in  the  United  States 
is  that  under  the  Federal  Constitution  and  the  Act  of  Congress,  the  courts  of 
one  state  must  recognize  an  adjudication  of  the  proper  court  in  another  state 
admitting  a  will  to  probate,5  or  appointing  administrators  of  the  estate  of  a 
decedent.*    And  the  same  has  been  held  to  be  true  of  probate  adjudications 

cannot  be  litigated  in  the  courts  of  another 
state  by  any  of  the  parlies  to  the  first  contest. 
Dalrymple  v.  Gamble,  68  Md.  523. 

Decree  Refusing  Probate.  —  In  Matter  of 
Gaines,  84  Hun  (N.  Y.)  520,  it  was  held  that  a 
decree  rendered  in  another  state,  rejecting  an 
instrument  presented  as  the  will  of  the  de- 
ceased, established  the  fact  that  such  instru- 
ment was  not  the  will  of  the  decedent  so  far 
as  administration  in  the  state  where  it  was  re- 
jected was  concerned;  but  the  court  doubted 
whether  it  had  any  greater  efficacy  than  this, 
and  whether  the  court  of  such  other  state  had 
any  further  jurisdiction  than  to  make  a  decree 
binding  the  assets  within  that  state.  "  We  are 
not  required  by  the  Federal  Constitution,"  said 
Cullen,  J.,  delivering  the  opinion  of  the  court. 
"  to  give  effect  to  anything  but  the  judgment. 
While  the  judgment  it«elf  cannot  be  im- 
peached, it  does  not  follow  that  it  establishes 
conclusively  between  the  parties  the  facts  and 
grounds  on  which  it  proceeds,  as  would  be 
the  case  ordinarily  with  domestic  judgments. 
The  weight  of  authority  in  this  stale  is  against 
such  a  claim,  though  in  the  federal  courts  and 
those  of  many  other  states  the  rule  is  differ- 
ent. Durant  v.  Abendroth,  97  N.  Y.  141 ; 
Vandenheuvel  v.  United  Ins.  Co.,  2  Johns! 
Cas.  (N.  Y.)  451,  1  Am.  Dec.  180." 

Rhode  Island  Doctrine.  —  In  Rhode  Island  it 
is  considered  that  a  probate  of  a  will  in  a  sis- 
ter state  is  only  prima  facie  evidence  of  its 
validity  on  an  application  to  a  court  of  probate 
in  Rhode  Island  to  allow  a  copy  of  the  will  to 
be  filed  and  recorded.  Bowen  v.  Johnson,  5 
R.  I.  112,  73  Am.  Dec.  49. 

And  in  other  proceedings  the  probate  of  a 
will  in  another  state  can  be  given  no  effect  as 
evidence  of  the  validity  of  the  will,  in  order  to 
allow  it  to  operate  upon  property  in  Rhode 
Island.  Olney  v.  Angell,  5  R.  I.  198,  73  Am. 
Dec.  62. 

6.  Appointment  of  Administrator  by  Court  of  Sis- 
ter State  Must  Be  Recognized.  —  Stevens  v.  Gay- 
lord,  11  Mass.  256.  See  also  Comstock  v. 
Crawford,  3  Wall.  (U.  S.)  396. 

A  duly  certified  transcript  from  the  record 
of  a  probate  court  in  a  sister  state,  of  the 
orders  granting  letters  of  administration  to  a 
certain  person  as  sheriff,  and  the  certificate  of 
the  judge  of  such  court  that  letters  of  admin- 
istration have  been  granted  by  him.  and  that 
the  person  appointed  was  duly  qualified  and 
authorized  to  administer  the  said  estate,  ar^ 
sufficient  prima  facia  evidence  of  his  repre- 
sentative character  without  proof  that  he  has 
taken  an  oath  of  office  or  given  an  administra- 
tion bond.    Carmichael  v.  Saint,  16  Ark.  2S. 
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title  Divorce,  vol.  9,  p.  723,  and  in  particular 
PP-  732-74D- 

1.  Habeas  Corpus  Proceedings.  —  People  v. 
Dewey,  23  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 

267. 

A  slave  was  taken  to  Pennsylvania  by  her 
o  wner  and  there  upon  habeas  corpus  was  de- 
cided to  be  free,  with  liberty  to  go  where  she 
pleased,  but  afterwards  returned  to  Kentucky 
with  her  owner.  It  was  held  that  the  decision 
of  the  judge  in  Pennsylvania  was  ineffectual 
to  show  any  right  of  freedom,  in  a  suit  for 
that  purpose  brought  in  Kentucky  by  the 
slave,  especially  as  the  writ  was  not  sued  out 
at  her  instance  and  she  had  in  effect  refused 
and  disclaimed  the  benefit  of  it.  Maria  v. 
Kirby,  12  B.  Mon.  (Ky.)  542. 

A  decree  in  habeas  corpus  proceedings  made 
by  a  court  of  one  state  discharging  a  person 
claimed  to  be  an  enlisted  soldier  of  the  United 
States  army  from  the  custody  of  his  officers  is 
not  binding  upon  the  courts  of  another  state. 
State  v.  Brearly,  5  N.  J.  L.  639. 

2.  Decree  as  to  Custody  of  Infant  Conclusive  on 
Contestants.  —  Slack  v.  Perrine,  q  App.  Cas.  (D 
C.)  128. 

3.  Infant  Not  Bound.  —  People  v.  Dewey,  23 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  267.  See  also 
People  v.  Allen,  40  Hun  (N.  Y.)  611;  Avery  v. 
Avery,  33  Kan.  1,  52  Am.  Rep.  523;  In  re 
Bort,  25  Kan.  308,  37  Am.  Rep.  255. 

4.  Scotch  Probate  Not  Recognized  in  England. 
—  M'Donald  v.  Bryce,  17  Eng.  L.  &  Eq.  305, 
17  Jur.  335. 

5.  Probate  of  Will  in  Sister  State  Must  Be  Rec- 
ognized —  United  Stales.  —  Long  v.  Patton,  154 
U.  S.  573. 

Georgia.  —  Thomas  v.  Morrisett,  76  Ga.  384. 
Maryland.  —  Dalrymple  v.  Gamble,  68  Md. 
523- 

Missouri.  —  Bright  v.  White,  8  Mo.  421; 
Haile  v.  Hill,  13  Mo.  612;  Keith  v.  Keith,  80 
Mo.  125;  Lewis  v.  St.  Louis,  69  Mo.  595; 
Gaines  v.  Fender,  82  Mo.  497;  Bradstreet  v. 
Kinsella,  76  Mo.  63;  Drake  v  Curtis,  88  Mo. 
644. 

Oregon.  —  Wells  v.  Neff,  14  Oregon  66. 
Rhode  Island.  —  Loring  v.  Arnold,  15  R.  I. 
42S. 

Where  a  will  has  been  probated  in  another 
state,  it  is  not  necessary  to  the  admission  of 
such  will  with  the  probate  thereof  as  evidence 
in  Missouri  that  they  shall  have  been  recorded 
in  that  state  under  the  Missouri  statute  of 
wills.    Drake  v.  Curtis,  88  Mo.  644. 

The  Validity  of  a  Will  is  settled  by  its  admis- 
sion to  probate  by  the  courts  of  one  state  after 
a  contest  as  to  its  validity,  and  the  question 
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in  reference  to  the  accounts  of  executors  and  administrators  and  the  distribu- 
tion of  decedents'  estates.1 

Presumption  of  Jurisdiction  in  Home  Court  Rather  than  in  Foreign  Court  Where  Junction 
ClaJed  by  Both.  -  In  a  Kentucky  case,  involving  the  disposition  of  property 
be  ondng  to  the  estate  of  a  decedent  who  died  in  Mtssourt,  where  an  execu- 
trix had  been  appointed  in  Kentucky,  and  an  administrator  with  the  will 
annexed  had  been  appointed  in  Missouri,  it  was  held  that,  in  the  absence  of  a 
showing  that  the  Kentucky  court  in  which  the  executrix  was  qualified  had  no 
urisdicdon,  it  was  not  error  to  reject  a  record  from  Missouri  showing  he 
appointment  of  the  administrator,  as,  in  the  absence  of  proof  as  to  where  the 
teWs  property  was  at  the  time  of  his  death,  the  presumption  was  in  favor 
of  the  jurisdiction  of  the  Kentucky  court.2  «•  j-  r  A\^r\r<- 

13  Adjudications  in  Bankruptcy  Proceedings.  -  An  adjudication  of  a  district 
court  of  the  United  States  in  bankruptcy  proceedings  is  binding  on  the  state 
courts,  and  concludes  the  bankrupt  and  those  claiming  under  him. 

14  Proceedings  in  Foreign  Attachment.  -  A  judgment  of  a  court  of  one 
state  in  a  proceeding  based  upon  the  attachment  of  property  of  a  nonresident, 
upon  whom  no  actual  service  is  made,  and  who  does  not  appear  in  the  action, 

a  judgment  in  rem  only,  and  while  it  is  conclusive  as  to  the  property  actu- 
ally attached,  it  is  not  even  prima  facie  evidence  of  indebtedness  m  an  action 
in  the  courts  of  another  state,  for  the  jurisdiction  of  the  court  rendering  the 
judgment  extends,  only  to  the  property  attached. 


1.  Probate  Judgment  Settling  Accounts  and 
Ordering  Distribution  of  Balance.  —  A  judgment 
of  a  probate  court  of  one  state,  finding  a  speci- 
fied balance  in  the  hands  of  the  executors  of  a 
decedent,  and  ordering  the  surviving  executor 
to  distribute  such  balance  according  to  the  will 
of  the  testator  and  the  law  of  the  case,  is  a 
judicial  proceeding  within  the  meaning  of  the 
Constitution  of  the  United  States  and  the  Acts 
of  Congress,  and,  as  such,  the  record  is  en- 
titled to  such  full  faith  and  credit  in  other 
states  as  the  judgment  has  in  the  state  where 
rendered.    Fitzsimmons  v.  Johnson,  90  lenn. 

41  But  compare  Manion  v.  TUsworth,  18  B. 
Mon  (Ky.)  582,  in  which  case  the  court,  after 
saying  that  a  sentence  or  order  of  a  court  of 
probate  and  administration  in  a  sister  state, 
"  upon  matters  properly  within  the  jurisdic- 
tion of  such  a  court,  should  be  regarded  as 
furnishing  at  least  prima  facie  evidence,  not 
only  of  the  authority  of  the  court  to  act  on  the 
matters  of  which  it  has  taken  cognizance,  but 
also  that  its  action  was  in  conformity  with  the 
law  on  the  subject,"  continued  as  follows: 
"  Inasmuch,  however,  as  the  settlement  of  the 
accounts  of  fiduciaries  by  a  court  of  probate 
is  generally  ex  parte,  it  is  justly  subject  to  be 
re-examined,  surcharged,  and  falsified.  The 
principles  upon  which  the  settlement  has 
proceeded,  and  which  have  been  recognized 
by  it  as  legal  and  correct,  may  be  shown  to  be 
contrary  to  law,  and  wholly  incorrect  in  their 
application." 

2.  Presumption  of  Jurisdiction  in  Home  Court  as 
Against  Foreign  Court.  —  Tanner  v.  Allison,  3 
Dana  (Ky.)  422. 

3.  Binding  Effect  of  Adjudication  in  Bankruptcy 
Proceedings.  —  Williams  v  Scott,  122  N.  Car 
545.  See  generally  the  title  Insolvency  and 
Bankruptcy. 

Discharge  under  State  Insolvent  Laws.  —  Where 
a  citizen  of  Pennsylvania  had  taken  advantage 


of  the  insolvent  laws  of  that  state  in  respect  to 
a  debt  contracted  there,  though  with  a  citizen 
of  Massachusetts,  the  court  of  Delaware,  in  the 
exercise  of  national  comity,  so  far  respected 
the  judgment  of  the  Pennsylvania  court  as  to 
discharge  the  insolvent  from  imprisonment  in 
Delaware  on  the  same  debt,  though  he  had 
made  an  assignment  in  Pennsylvania  which 
would  have  been  illegal  in  Delaware  as  pre- 
ferring creditors.  Fisher  v.  Stayton,  3  Harr. 
(Del.)  271. 

4.  Judgment  of  Sister  State  in  Foreign  Attach- 
ment Proceedings  Not  Evidence  of  Indebtedness  — 

United  States.  —  Ricketts  v.  Henderson,  2 
Cranch  (C.  C.)  157;  Lincoln  v.  Tower,  2  Mc- 
Lean (U.  S.)  473- 

Alabama.  —  Puckett  v.  Pope,  3  Ala.  552. 

Louisiana.  —  See  Feltus  v.  Starke,  12 
Ann.  798. 

Massachusetts.  —  Stone  v.  Wainwright, 
Mass.  201. 

Missouri.  —  Chamberlain  v.  Faris,  1  Mo. 
14  Am.  Dec.  304. 

New  York.  —  Bicknell  v.  Field,  8  Paige  (N. 
Y.)  440;  Robinson  v.  Ward,  8  Johns,  (N.  Y.) 
86,  5  Am.  Dec.  327;  Ward  v.  Boyce,  152  N.  Y. 
191,  affirming  80  Hun  (N.  Y.)  499.  See  also 
Bradshaw  v.  Heath,  13  Wend.  (N.  Y.)  407. 

Pennsylvania.  —  Betts  v.  Death,  Add.  (Pa.) 
265-  Campbell  v.  Steele,  11  Pa.  St.  394;  Steel 
v.  Smith,  7  W.  &  S.  (Pa.)  447- 

South  Carolina  Doctrine.  —  In  a  South  Carolina 
case  the  court  took  a  somewhat  different  view 
of  the  subject,  and,  while  conceding  that  in 
order  to  render  a  judgment  obtained  in  a 
foreign  attachment  proceeding  in  another 
state,  operative  in  South  Carolina,  for  the 
purpose  of  further  satisfaction  in  that  state,  it 
was  necessary  that  it  should  operate  in 
personam,  which  can  only  take  place  when  the 
person  has  been  subjected  to  the  jurisdiction 
of  the  court  rendering  the  judgment,  either  by 
process  served  within  its  territorial  jurisdiction 
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15.  Garnishment  Proceedings.  —  Garnishment  proceedings  are  also  within 
the  rule  as  to  foreign  judgments,  and  payment  by  a  garnishee  is  a  good 
credit8*  1     a"  ^        m  an°ther  jurisdicti°n  against  him  by  his  original 

Court  Must  Have  Had  Jurisdiction.  —  But  a  garnishee  must,  for  his  own  protection 
see  that  the  court  rendering  the  judgment  has  the  necessary  jurisdiction  (o, 
where  m  such  an  cx parte  proceeding  as  an  attachment  against  a  nonresident 
who  makes  no  appearance,  judgment  is  rendered  against  him  without  jurisdic- 
Z;^garK    ?CW,n  bC  Protected  by  ^e  judgment  rendered3 against 

Seditor.S     7        Payment    lere°f'  fr°m  a  subse(luent  suit  by  his  original 

h./nnrr  ?ai^~  Wfhere,a  judgment  against  a  garnishee  in  one  state 

has  not  been  paid,  and  is  of  such  a  nature  that  he  may  never  be  obliged  to 

lfJ*Ll\h  ?  ^  barr an  afi0n  againSt  him  in  another  state  by  his  original 
ceedings  *  ^  S       grOUnd  f°r  an  abatem«*  or  stay  of  pro- 

III.  Actions  on  Foreign  Judgments -1.  Right  to  Bring  Action.  -  A  foreign 

judgment  may  undoubtedly  furnish  a  good  cause  of  action;*  for  it  is  only  by 


or  by  his  voluntary  appearance  for  the  purpose 
of  a  general  defense;  yet  considered  that 
where  it  was  not  sought  to  employ  such  a 
judgment  for  any  other  purpose  than  to  evi- 
dence transactions  fully  completed  within  the 
stale  where  such  judgment  was  rendered,  it 
was  conclusive  upon  the  debtor.  Campbell  v 
Home  Ins.  Co.,  i  S.  Car.  158. 

1.  Payment  by  Garnishee  Believes  Him  from 
Further  Liability  to  Original  Creditor  —  Alabama 
—  Gunn  v.  Howell,  35  Ala.  144,  73  Am.  Dec. 
484. 

Georgia.  —  Molyneux    v.  Seymour,  30  Ga 
440,  76  Am.  Dec.  662. 

Illinois.  —  S.  Dwight  Eaton  Co.  v.  Kelly  45 
111.  App  533;  Allen  v.  Watt,  79  111.  288. 

Indiana.  — San  Louisville,  etc.,  R.  Co  v 
Parish,  6  Ind.  App.  89. 

Iowa.  —  Moore  v.  Chicago,  etc.,  R.  Co.,  43 
Iowa  385. 

Maryland.  —  Taylor  v.  Phelps,  1  Har.  &  G 
(Md.)  492;  Cole  v.  Flitcraft.  47  Md.  312. 
.  Massachusetts.  —  Hull  v.  Blake,  13  Mass.  153 
Missouri.  —  Howland  v.  Chicago    etc  R 
Co.,  134  Mo.  474. 

New  York.  —  Holmes  v.  Remsen,  4  Johns 
Ch  (N.  Y.)  460,  8  Am.  Dec.  581,  20  Johns.  (N. 
Y.)  229,  11  Am.  Dec.  269;  Embree  v.  Hanna 
5  Johns.  (N.  Y.)  101;  Prescott  v.  Hull  17 
John?.  (N.  Y.)  284.  See  also  Cummings  v. 
Banks,  2  Barb.  (N.  Y.)  602. 

Garnishment  of  Wages  Exempt  Where  Defendant 
Besides.  —  The  rule  staled  in  the  text  is  not 
affected  by  the  fact  that  (he  property  garnished 
consisted  of  money  due  from  the  garnishee  to 
the  defendant  in  the  action  as  wages,  and  that 
in  the  state  where  the  defendant  resides,  such 
state  not  being  the  one  in  which  the  action  was 
brought,  wages  are  exempt  from  attachment 
and  garnishment.  Chicago,  etc.,  R.  Co.  v. 
Sturm,  174  U.  S.  710,  reversing  58  Kan.  818' 
which  affirmed  5  Kan.  App.  427,  and  overruling 
Missouri  Pac.  R.  Co.  v.  Sharitt,  43  Kan  375 
19  Am  St.  Rep.  143;  Terre  Haute,  etc.,  R. 
Co.  v.  Baker,  122  Ind.  433;  Howland  v.  Chi- 
cago, etc.,  R.  Co.,  134  Mo.  474. 

Pendency  of  Garnishment  Proceedings  in  Sister 
State.  —  In  a  Missouri  case  where  an  employee 
sued  a  corporation  for  wages  due,  and  the  de- 


fendant showed  that  such  wages  had  been 
garnished  in  a  sister  state  in  a  proceeding  still 
pending,  the  supreme  court  ordered  that  judg- 
ment be  entered  for  the  plaintiff  for  the 
amount  due  him,  but  further  directed  that  a 
stay  of  execution  be  granted  so  as  to  protect 
the  garnishee  against  the  hazard  of  having  to 
make  double  payment.  Howland  v.  Chicago, 
etc.,  R.  Co.,  134  Mo.  474. 

2.  Court  Must  Have  Had  Jurisdiction.  —  Louis- 
ville, etc.,  R.  Co.  v.  Lake,  5  Ind.  App.  450- 
Louisville,  etc.,  R.  Co.  v.  Parish.  6  Ind.  App.' 
89;  Louisville,  etc.,  R.  Co.  v.  Creamer,  6  Ind. 
App.  700. 

3.  Rule  as  to  Judgment  Not  Paid.  — Meriam  v. 

Rundlett,  13  Pick. (Mass.)  511. 

4.  Foreign  Judgment  Furnishes  a  Good  Cause  of 
Action  —  England.  —  Henderson  v.  Henderson 
6  Q.  B.  288,  51  E.  C.  L.  288,  13  L.  J.  Q.  B.  274, 
3  Hare  100;  Fritk  v.  Wollaston.  7  Exch.  194, 
21  L.  J.  Exch.  108;  Houlditch  v.  Donegal!.  2 
CI.  &  F.  470,  8  Bligh  N.  S.  301;  Douglas  v. 
Forrest,  4  Bing.  686.  15  E.  C.  L.  113,  1  Moo.  & 
P.  663.  See  also  Hay  v.  Fisher,  2  M.  &  W 
722,  Murph.  &  H.  286;  Kelsall  v.  Marsha'l  1 
C  B.  N.  S.  241,  87  E.  C.  L  241,  2  Jur.  N.  S. 
1142,  26  L.  J.  C.  P.  19. 

Canada.  —  King  v.  Demers,  15  L.  C.  Jur. 
129.  See  also  Davidson  v.  Cameron,  8  Ont. 
Pr.  Rep.  61. 

Arkansas.  —  Seaborn  v.  Henry,  30  Ark.  469. 
Connecticut.  —  Sterne    v.    Spalding,  Kirby 
(Conn.)  177;  Abbots  Knight,  I  Root  (Conn.) 
405. 

Georgia.  —  Tompkins  v.  Cooper,  97  Ga.  631. 
Illinois.  —  Belton    v.    Fisher,   44    111.  32; 
Bimeler  v.  Dawson,  5  111.  536,  39  Am.  Dec! 

430. 

Indiana.  —  Davidson  v.  Nebaker,  21  Ind. 
334.  S3  Am.  Dec.  350;  Palmer  v.  Glo\-er,  73 
Ind.  529;  Gould  v.  Hayden,  63  Ind.  443. 

Iowa.  —  Simpson  v.  Cochran.  23  Iowa  Si,  92 
Am.  Dec.  410. 

Louisiana.  —  Turley  v.  Dreyfus,  33  La.  Ann. 
885.  See  also  Mutual  Nat.  Bank  v.  Moore.  er> 
La.  Ann.  1332;  McLaren  v.  Kehler,  23  La. 
Ann.  80,  8  Am.  Rep.  591. 

Massachusetts.  —  Clark  v.  Goodwin,  14  Mass. 
237;   Bissell  v.  Wheelock,  11  Cush.  (Mass.) 
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an  action  upon  such  a  judgment  that  it  can  be  enforced  in  another  jurisdic- 
tion, a  judgment  having,  as  such,  no  extraterritorial  force  or  effect.1 

Proof  of  Ownership  of  Judgment.  —  In  such  an  action  it  may  be  shown  that  the 
plaintiff  is  the  real  owner  of  the  judgment  and  that  the  one_  in  whose  favor 
such  judgment  was  rendered  was  merely  his  agent;  and  this,  though  such 
person  is  not  a  party  to  the  action.* 

2.  Form  of  Action  —  a.  On  Sister  State  Judgment.  —  Notwithstanding 
one  or  two  early  decisions  in  which  a  different  view  has  been  expressed,3 


277;    Richards  v.    Barlow,    140   Mass.  218; 
Stockwell  v.  McCracken,  109  Mass.  84. 

Michigan.  —  See  Capling  v.  Herman,  17 
Mich.  524;  Hunt  v.  Middlesworth,  44  Mich. 
448. 

Missouri. — Smith  v.  Kander,  58  Mo.  App.  61. 
New  Jersey.  —  Bullock  v.  Bullock,  57  N.  J. 
L.  508. 

New  York.  —  Reed  v.  Chilson,  142  N.  Y. 
152;  Huntley  v.  Baker,  33  Hun  (N.  Y.)  578. 
See  also  Wright  v.  Chapin,  74Hun(N.Y.)  521. 

North  Carolina.  —  McLure  v.  Benceni,  2 
Ired.  Eq.  (37  N.  Car.)  513,  40  Am.  Dec.  437. 

Oregon.  —  Meyer  v.  Brooks,  29  Oregon  203, 
54  Am.  St.  Rep.  790. 

Pennsylvania.  —  Moore  v.  Fields,  42  Pa.  St. 
467. 

West  Virginia.  —  Stewart  v.  Stewart,  27  W. 
Va.  167. 

See  also  supra,  this  title,  II.  2.  What 
judgments  Will  Be  Recognized  and  Enforced. 

Parties  Need  Not  Be  Residents  of  State  Where 
Action  Is  Brought.  —  It  is  not  necessary  that 
the  parties  to  an  action  on  a  sister  state  judg- 
ment should  be  residents  in  the  state  where 
such  action  is  brought;  it  is  sufficient  if  juris- 
diction of  the  person  be  obtained.  Reed  v. 
Chilson,  142  N.  Y.  152. 

Remedy  Need  Not  Be  Exhausted  in  Jurisdiction 
Where  Judgment  Was  Rendered.  —  It  is  not  a 
prerequisite  to  the  bringing  of  an  action  on  a 
foreign  judgment  that  the  plaintiff  shall  have 
exhausted  all  his  remedies,  by  execution  or 
otherwise,  in  the  court  where  such  judgment 
was  rendered.  Sterne  v.  Spalding,  Kirby 
(Conn.)  177;  Abbot  v.  Knight,  1  Root  (Conn.) 
405;  Davidson  v.  Nebaker,  21  Ind.  334,  83  Am. 
Dec.  350;  Palmer  v.  Glover,  73  Ind.  529; 
Gould  v.  Hayden,  63  Ind.  443;  Simpson  v. 
Cochran,  23  Iowa  81,  92  Am.  Dec.  410;  Clark 
v.  Goodwin,  14  Mass.  237.  See  also  Kelsall  v. 
Marshall,  1  C.  B.  N.  S.  241,  87  E.  C.  L.  241,  2 
Jur.  N.  S.  1142,  26  L.  J.  C  P.  19. 

An  Assignee  of  a  Foreign  Judgment  may  bring 
an  action  thereon.  Coughran  v.  Gilman,  81 
Iowa  442.  See  also  Buchanan  County  First 
Nat.  Bank  v.  Duel  County,  74  Fed.  Rep.  373. 

And  in  such  case  a  copy  of  the  assignment 
certified  by  the  clerk  of  the  court  in  which  the 
judgment  was  rendered,  the  assignment  hav- 
ing been  made  a'  part  of  the  record  of  the 
court,  is  competent  evidence,  the  same  as  other 
parts  of  the  record.  Coughran  v.  Gilman,  81 
Iowa  442. 

A  State  Which  Has  Recovered  a  Judgment  in  Its 
Own  Courts  may  prosecute  its  claim  by  a  suit 
upon  such  judgment  in  the  courts  of  a  sister 
state.  Spencer  v.  Brockway,  I  Ohio  259,  13 
Am.  Dec.  615. 

Judgment  Allowing  Execution  for  Deficit  After 
Sale  of  Mortgaged  Premises.  —  A  judgment  of 
one  state  that  the  plaintiff  recover  from  the 


defendant  a  certain  sum  of  money,  and  con- 
taining a  provision  that  if  the  money  arising 
from  the  sale  of  mortgaged  premises  is  insuffi- 
cient to  pay  the  amount  of  the  judgment,  the 
plaintiff  may  have  execution  for  the  deficiency, 
at  most  only  postpones  the  plaintiff's  right  to  a 
general  execution  on  his  judgment  until  after 
the  proceeds  of  the  mortgaged  property  have 
been  exhausted,  and  therefore  it  is  a  money 
judgment  such  as  can  be  enforced  by  an  action 
thereon  in  another  state.  Meyer  v.  Brooks,  29 
Oregon  203,  54  Am.  St.  Rep.  790. 

When  Leave  of  Court  Is  Not  a  Necessary  Pre- 
requisite to  Bringing  Action.  —  Where  the  laws 
of  one  state  do  not  require  leave  of  court  to 
sue  on  a  judgment,  an  action  may  be  brought 
in  such  state  on  a  judgment  of  another  state 
without  any  leave  having  been  obtained, 
though  a  statute  of  the  latter  state  forbids  the 
bringing  of  an  action  on  any  judgment  ren- 
dered in  that  state  without  leave  of  court. 
Such  a  statute  is  not  one  which  limits  the  force 
of  the  judgment,  and  does  not  enter  into  it, 
but  relates  merely  to  a  remedy  thereon  in  that 
state,  and  can  have  no  effect  in  any  other 
state.    Weber  v.  Yancy,  7  Wash.  84. 

A  judgment  of  a  circuit  court  of  the  United 
States  which  has  been  docketed  in  a  county 
clerk's  office  does  not  become  a  judgment  of  a 
court  of  the  state,  but  remains  a  judgment  of 
the  federal  court,  and  therefore  an  action  may 
be  brought  thereon  without  first  obtaining 
leave  of  court  to  bring  the  action,  although  a 
statute  of  the  state  provides  that  "  no  action 
shall  be  brought  upon  a  judgment  rendered  in 
any  court  of  this  state  *  *  *  without 
leave  of  the  court."  Goodyear  Dental  Vul- 
canite Co.  v.  Frisselle,  22  Hun  (N.  Y.)  174, 
reversing  57  How.  Pr.  (N.  Y.)  255. 

Contrary  Rule  in  Texas  Before  Annexation.  — 
Previous  to  the  annexation  of  Texas,  and  sub- 
sequent to  the  Act  of  the  Congress  of  the  Re- 
public of  January  19,  1841,  an  action  could 
not  be  maintained  on  the  judgment  of  a 
foreign  state.  Bacon  v.  Howard,  20  How.  (U. 
S.)22;  Wilson  v.  Tunstall,  6  Tex.  221;  Lam- 
beth v.  Turner,  1  Tex.  364;  Hays  v.  Cage,  2 
Tex.  501. 

But  under  the  statute  referred  to  it  was  no 
objection  to  a  right  of  action  set  forth  that  the 
plaintiff  coupled  therewith,  as  a  part  of  the 
history  of  the  transaction,  a  decree  of  a  court 
of  a  foreign  state.  Lambeth  v.  Turner,  1  Tex. 
364. 

1.  Judgment  Has  No  Extraterritorial  Effect. — 

See  supra,  this  title,  II.  1.  e.  Judgment  of 
Sister  State  Merely  a  Debt  of  Record. 

2.  Proof  of  Ownership  of  Judgment.  —  Lewis  v. 
Wilder,  4  La.  Ann.  574. 

3.  Action  on  the  Case.  —  In  Spencer  v.  Brock- 
way,  1  Ohio  259,  13  Am.  Dec.  615,  the  court 
permitted  an  action  on  the  case  to  be  main- 
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it  must  be  considered  as  settled  beyond  dispute  that  as  a  judgment  of  a  sister 
state  is  absolutely  conclusive  as  to  the  merits  of  the  controversy,1  the  only 
proper  or  permissible  form  of  action  by  which  the  enforcement  of  such  a  judg- 
ment can  be  obtained  is  debt  or  the  statutory  action  which  has  taken  the  place 
of  debt.2  v 

b.  On  Judgment  of  Foreign  Country.  —  There  are  many  cases  in 
which  it  has  been  held  that  the  enforcement  of  a  judgment  of  a  foreign 
country  may  be  sought  in  an  action  of  either  debt  or  assumpsit.3  In  view, 
however,  of  the  modern  doctrine  placing  judgments  of  foreign  countries  on 
practically  the  same  basis  as  sister  state  judgments  as  to  conclusiveness,  it 
would  seem  that  debt  must  be  at  the  present  time  the  better,  if  not  the  only 
proper  form  of  action.4 

3.  Defenses  —  a.  General  Rule  as  to  What  Defenses  Are  Permissi- 
ble.—  The  general  rule  is  that  in  an  action  on  a  foreign  judgment  the 
defendant  may  interpose  such  defenses  as  would  be  available  to  defeat  a 
recovery  on  the  judgment  in  the  jurisdiction  where  it  was  rendered,5  and  such 
only.6    The  person  sought  to  be  charged  cannot  defend  on  the  merits  nor 


tained  on  a  sister  state  judgment.  The  con- 
trary was,  however,  held  in  Garland  v. 
Tucker,  I  Bibb  (Ky.)  361. 

An  Original  Bill  in  Equity  will  lie  in  Tennessee 
to  carry  out  and  enforce  a  decree  of  a  court 
of  chancery  in  Kentucky  where  the  subject 
matter  of  the  decree  was  within  the  jurisdic- 
tion and  subject  to  the  control  of  the  court 
there.  Fletcher  v.  Ferrel,  9  Dana  (Ky.)  372, 
35  Am.  Dec.  143- 

1.  Conclusiveness  of  Sister  State  Judgments. — 
See  supra,  this  title,  II.  1.  d.  (5)  Modern  Doc- 
trine— Judgment  of  Sister  State  Conclusive  on 
the  Merits. 

2.  Debt  the  Only  Proper  Form  of  Action  on 
Sister  State  Judgment —  United  States.  —  Union 
Trust  Co.  v.  Rochester,  etc.,  R.  Co.,  29  Fed. 
Rep.  609. 

Alabama.  —  Carter  v  Crews.  2  Port.  (Ala.)  81. 
Arkansas.  —  Morehead  v.  Grisham,  13  Ark. 
431- 

Connecticut. — Abbot  v.  Knight,  I  Root 
(Conn.)  405;  Sterne  v.  Spalding,  Kirby  (Conn.) 
177;  Sanford  v.  Sanford,  28  Conn.  12. 

District  of  Columbia.  —  Waddill  v.  Cabell,  21 
D.  C.  5Q7- 

Georgia.  —  Latine  v.  Clements,  3  Ga.  427. 
Illinois.  —  See  Spooner   v.  Warner,    2  111. 
App.  240. 

Indiana.  —  Hoagland  v.  Rogers,  3  Blackf. 
(lnd.)  501. 

Kentucky.  —  Williams  v.  Preston,  3  J.  J. 
Marsh.  (Ky.)  600;  Garland  v.  Tucker,  1  Bibb 
(Ky.)  361. 

Massachusetts.  —  Bissell  v.  Briggs,  9  Mass. 
462,  6  Am.  Dec.  88;  Bartlet  v.  Knight,  1  Mass. 
401,  2  Am.  Dec.  36. 

Missouri.  —  Smith  v.  Kander,  58  Mo.  App. 
61;  Brisbane  v.  Dobson,  50  Mo.  App.  170. 

New  York.  —  Andrews  v.  Montgomery,  19 
Johns.  (N.  Y.)  162,  10  Am.  Dec.  213. 

Ohio.  —  Silver  Lake  Bank  v.  Harding,  5 
Ohio  545. 

Vermont.  —  Boston  India  Rubber  Factory  v. 
Hoit,  14  Vt.  92;   Fullerton  v.  Horton,  11  Vt. 

425- 

3.  Form  of  Action  on  Judgment  of  Foreign 

Country  —  England.  —  Godard  v.  Gray,  L.  R.  6 
Q.  B.  139;  Walker  v.  Witter,  1  Doug.  1;  Sad- 
ler v.  Robins,  1  Campb.  253;  Henley  v.  Soper, 


8  B.  &  C.  16,  15  E.  C.  L.  147,  2  M.  &  R.  153; 
Henderson  v.  Henderson,  6  Q.  B.  288,  51  E. 
C.  L.  288;  Russell  v.  Smyth,  9  M.  &  W.  810, 
1  Dowl.  N.  S.  929;  Robinson  v.  Bland,  2  Burr. 
1077;  Grant  v.  Easton,  13  Q.  B.  Div.  302; 
Harris  v.  Saunders,  4  B.  &"C.  411,  10  E.  C.  L. 
373.  6  D.  &  R.  471;  Hall  v.  Odbcr,  11  East 
118. 

Canada.  —  McFarlane  v.  Derbishire,  8  U.  C. 
Q.  B.  12. 

United  States. — Mellin  v.  Horlick,  31  Fed. 
Rep.  865. 

Kentucky.  —  Garland  v.  Tucker,  1  Bibb- 
(Ky.)  361. 

Massachusetts.  —  Buttrick  v.  Allen,  8  Mass. 
273,  5  Am.  Dec.  105.  See  also  Bissell  v. 
Briggs,  9  Mass.  462,  6  Am.  Dec.  88. 

Ohio.  —  Hazzard  v.  Nottingham,  Tappan 
(Ohio)  146;  Moore  v.  Adie,  18  Ohio  430. 

Vermont.  —  Eastern  Townships  Bank  v. 
Beebe,  53  Vt.  177,  38  Am.  Rep.  665;  Boston 
India  Rubber  Factory  v.  Hoit,  14  Vt.  92. 

4.  In  Maine  assumpsit  is  still  considered  to- 
be  a  proper  form  of  action  on  a  judgment  of  a 
foreign  country.  Tourigny  v.  Houle,  88  Me. 
406. 

5.  Any  Defense  Available  in  State  Where  Judg- 
ment Was  Rendered  May  Be  Pleaded. —  Giddings 
v.  Whittlesey,  2  Mich.  N.  P.  240. 

6.  Only  Such  Defenses  as  Would  Be  Available  to 
Defeat  Judgment  in  State  Where  Rendered  Admis- 
sible.—  Hampton  v.  M'Connel,  3  Wheat.  (U. 
S.)  234;  Warren  Mfg.  Co.  v.  Etna  Ins.  Co..  2 
Paine  (U.  S.)  501 ;  Armstrong  v.  Carson.  2  Dall. 
(U.  S.)  302;  Lawrence  v.  Jarvis,  32  111.  304; 
Firemen's  Ins.  Co.  v.  Thompson,  155  111.  204, 
46  Am.  St.  Rep.  335,  affirming  51  111.  App.  339; 
Edwards  v.  Jones,  113  N.  Car.  453;  Cook  v. 
Thornhill.  13  Tex.  293,  65  Am.  Dec.  63. 

The  judgment  of  a  foreign  court  of  compe- 
tent jurisdiction  over  the  defendant  imposes  9 
duty  or  obligation  to  pay  the  sum  for  which 
judgment  is  given,  which  the  courts  of  other 
countries  are  bound  to  enforce;  and  conse- 
quently anything  which  negatives  that  duty  or 
forms  a  legal  excuse  for  not  performing  it  is 
a  defense  to  an  action  on  such  judgment. 
Schibsby  v.  Westenholz,  L.  R.  6  Q.  B.  155,  40 
L.  J.  Q.  B.  73.  24  L.  T.  N.  S.  93,  19  W.  R:  587; 
Meyer  v.  Ralli,  I  C.  P.  Div.  358,  45  L.  J.  C.  P.. 
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take  advantage  of  any  defenses  which  were  or  might  have  been  made  in  the 

original  action.1  ■  i  „ 

b  The  General  Issue.  —  As  the  question  of  what  is  the  proper  plea 
of  the  general  issue  in  an  action  in  one  state  on  a  judgment  rendered  in 
another  state  is  one  which  properly  belongs  to  the  domain  of  pleading  and 
practice  it  is  sufficient  to  set  out  here  the  general  rule,  which  is  that  nul  UeL 
record,  and  not  nil  debet,  is  the  proper  plea.2    This  rule,  together  with  some 


741,  35  L.  T.  N.  S.  838,  24  W.  R.  963.    See  also 
Godard  v.  Gray,  L.  R.  6  Q.  B.  139. 

Foreign  Judgment  Obtained  in  Action  Brought 
to  Harass  Defendant.  —  It  is  no  defense  to  an 
action  on  a  judgmentof  a  foreign  country  that 
the  suit  in  which  such  judgment  was  rendered 
was  brought  as  it  was  and  when  it  was,  for 
the  purpose  of  embarrassing  and  impeding 
the  defendant,  and  to  prevent  his  having  a 
fair  opportunity  to  defend  said  suit  unless  he 
prolonged  his  stay  in  such  country  indefinitely, 
and  thereby  the  plaintiff  sought  to  obtain  an 
unjust  and  unfair  advantage  over  the  defend- 
ant. Where  there  is  a  legal  right  to  do  a  cer- 
tain act,  the  motives  which  induced  the  exer- 
cise of  the  right  are  of  no  importance.  Fisher 
v.  Fielding,  67  Conn.  92. 

1.  Defenses  on  the  Merita  or  Otherwise  Avail- 
able in  Original  Action  Not  Admissible  —  Eng- 
land. —  Kelsall  v.  Marshall,  I  C.  B.  N.  S.  241, 
87  E.  C.  L.  241,  26  L.  J.  C.  P.  19,  2  Jur.  N.  S. 
1142  5  W.  R.  114;  Henderson  v.  Henderson, 
6  Q.'B.  288,  51  E.  C.  L.  288,  13  L.  J„  Q.  B.  274; 
Vanquelin  v.  Bouard,  15  C.  B.  N.  S.  341,  109 
E.  C.  L.  34ir.  10  Jur.  N.  S.  566,  33  L.  J.  C.  P. 
78,  12  W.  R.  128,  9  L.  T.  N.  S,  582;  Austra- 
lasia Bank  v.  Nias,  16  Q.  B.  717,  7T  E.  C.  L. 
717,  15  Jur.  967,  20  L.  J.  Q.  B.  284;  Ferguson 
v.  Mahon,  11  Ad.  &  El.  179,  39  E.  C.  L.  38,  3 
Per.  &  Dav.  143. 

Canada.  —  Bates  v.  Lauzon,  2  Leg.  N. 
(Quebec)  117:  Paisley  v.  Broddy,  11  Ont.  Pr. 
Rep.  202;  Woodruff  v.  McLennan,  14  Ont. 
App.  242.  See  also  Racy  v.  Goodman,  (Ont.) 
E.  T.  3  Vict.;  Kerby  v.  Elliot,  13  U.  C.  Q.  B. 
3°7- 

Alabama.  —  Peet  v.  Hatcher,  112  Ala.  514, 
57  Am.  St.  Rep.  45. 

Delaware.  —  See  Sydam  v.  Cannon,  I  Houst. 
(Del.)  431- 

Florida.  —  Drake  v.  Granger,  22  Fla.  348; 
Sammis  v.  Wightman,  31  Fla.  10. 

Georgia.  —  McAllister  v.  Singer  Mfg.  Co., 
64  Ga.  622;  Sharman  v.  Morton,  31  Ga.  34. 

Indiana.  —  Kingman  v.  Paulson,  126  Ind. 
507,  22  Am.  St.  Rep.  611. 

Iowa.  —  See  Struble  v.  Malone,  3  Iowa  586. 

Louisiana.  —  Davis  v.  Dugas,  11  La.  Ann. 
118;  Hockaday  v.  Skeggs,  18  La.  Ann.  681. 
See  also  Jones  v.  Moore,  11  La.  Ann.  616;  Mc- 
Farland  v.  White,  13  La.  Ann.  394. 

Massachusetts.  —  McMahon  v.  Eagle  L. 
Assoc.,  169  Mass.  539,  61  Am.  St.  Rep.  306. 

-  Hammond    v.    Place,  (Mich. 
1898)  74  N.  W.  Rep.  1002. 

Missouri.  —  See  Field  v.  Sanderson,  34  Mo. 
542,  86  Am.  Dec.  124. 

Nebraska.  —  Packer  v.  Thompson,  25  Neb. 
688;  Snyder  v.  Critchfield,  44  Neb.  66. 

New  Jersey.  —  Brooklyn  First  Nat.  Bank  v. 
Wallis,  59  N.  J.  L.  46;  Van  Doren  v.  Horton, 
25  N.  J.  L.  205. 

New  York.  —  Reed  v.  Chilson,  61  Hun  (N. 


Y.)  623,  16  N.  Y.  Supp.  744;  Phillips  v.  God- 
frey, 7  Bosw.  (N.  Y.)  150;  Harrison  v.  Lourie, 
49  How.  Pr.  (N.  Y.  Super.  Ct.)  124;  Dunstan 
v.  Higgins,  28  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  33,  affirmed  by  138  N.  Y.  70,  34  Am.  St. 
Rep.  431. 

North  Carolina.  —  Walton  v.  Sugg,  Phil.  L. 
(61  N.  Car.)  98,  93  Am.  Dec.  580;  Edwards  v. 
Jones,  113  N.  Car.  453. 

Ohio.  —  Goodrich  v.  Jenkins,  6  Ohio  43. 

Pennsylvania.  —  Gilfry  v.  Saarbach,  12 
Phila.  (Pa.)  476,  34  Leg.  Int.  (Pa.  240. 

Vermont. —  Bellows  v.  Ingham,  2  Vt.  575. 
But  compare  Waddams  v.  Burnham,  1  Tyler 
(Vt.)  233. 

Canada  Statutes  Establishing  Different  Rule.  — 

The  Act  of  23  Vict.,  c.  24,  §  1,  provided  that 
in  any  suit  brought  in  Upper  Canada  upon  a 
foreign  judgment  or  decree  (not  obtained  in 
Lower  Canada)  "  any  defense  set  up,  or  that 
might  have  been  set  up,  to  ihe  original  suit,  may 
be  pleaded  to  the  suit  on  the  judgment  or  de- 
cree." Manning  v.  Thompson,  17  U.  C.  C.  P. 
606;  Waydell  v.  Provincial  Ins.  Co.,  21  U.  C. 
Q.  B.  612.  See  also  Auchterlonie  v.  Arms,  25 
U.  C.  C.  P.  403;  Kingsmill  v.  Warrener,  13  U. 
C.  Q.  B.  18. 

This  statute  has,  however,  been  repealed  by 
39  Vict.,  c.  7,  §  1,  Ont. 

A  somewhat  similar  rule  was  established  by 
§  4,  c.  14,  of  the  Quebec  Statute  40  Vict. 
See  Green  v.  Brooks,  Montreal  L.  R.  4  Super. 
Ct.)  475- 

2.  Nul  Tiel  Record,  and  Not  Nil  Debet,  the 
Proper  Plea.  —  Mills  v.  Duryee,  7  Cranch  (U. 
S.)  481;  Maxwell  ■».  Stewart,  21  Wall.  (U.  S.) 
71,  22  Wall.  (U.  S.)  77;  Bank  of  North  America 
v.  Wheeler,  28  Conn.  433,  73  Am.  Dec.  683; 
Bimeler  v.  Dawson,  5  111.  536,  39  Am.  Dec. 
430;  Davis  v.  Lane,  2  Ind.  548,  54  Am.  Dec. 
458;  Hall  v.  Williams,  6  Pick.  (Mass.)  232,  17 
Am.  Dec.  356;  Shumway  v.  Stillman,  4  Cow. 
(N.Y.)  292,  15  Am.  Dec.  374;  Napier  v.  Gidiere, 
Spears  Eq.  (S.  Car.)  215,  40  Am.  Dec.  613; 
Newcomb  v.  Peck,  17  Vt.  302,  44  Am.  Dec.  340. 

Nil  Debet  a  Proper  Plea  in  Maine  to  Action  on 
a  Judgment  of  Foreign  Country.  —  In  Maine  the 
doctrine  prevails  that  nil  debet  is  a  proper  plea 
to  an  action  of  debt  on  a  judgmentof  a  foreign 
country.  And  when  assumpsit  is  brought  on 
such  a  judgment,  which  is  held  proper,  non 
assumpsit  is  an  admissible  plea.  Tourigny  v. 
Houle,  88  Me.  406. 

Plea  of  Nul  Tiel  Record  Draws  Nothing  into 
Controversy  Save  Existence  of  Record.  —  Marx  v. 
Logue,  71  Miss.  905;  Goodrich  v.  Jenkins,  6 
Ohio  43.  See  also  Buford  v.  Kirkpatrick,  13 
Ark.  33. 

Question  of  Jurisdiction  May  Be  Considered  upon 
Plea  of  Nul  Tiel  Record.  —  Barrett  v.  Oppen- 
heimer,  12  Heisk.  (Tenn.)  298.  If  there  was 
no  jurisdiction  in  the  court  rendering  the 
judgment,  there  is  no  record  within  the  mean- 
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modifications  and  exceptions  to  which  it  is  subject,  is  fully  treated  else- 
where. 1 

c.  Special  Defenses  — (i)  Lack  of Jurisdiction.  —  From  the  well  estab- 
lished doctrine  that  it  is  necessary,  in  order  for  a  foreign  judgment  to  be 
enforced,  that  the  court  by  which  it  was  rendered  should  have  had  jurisdic- 
tion over  the  subject-matter  and  the  parties,  and  in  the  case  of  a  judgment  in 
rem.  over  the  res?  it  necessarily  follows  that  whenever  it  is  sought  to  enforce 
such  a  judgment  by  an  action  thereon,  a  lack  of  jurisdiction  in  the  court  which 
rendered  the  same  is  a  good  and  permissible  defense.3 


ing  of  the  Federal  Constitution  and  the  Act  of 
Congress.  See  supra,  this  title,  II.  2.  c.  (2)  (/>) 
Contradiction  of  Record  Which  on  Its  Face  Shows 
Jurisdiction. 

A  Question  for  the  Jury.  —  Where  the  record 
of  a  foreign  court  is  denied  by  a  plea  of  nul 
tiel  record,  the  issue  is  to  be  tried  by  a  jury. 
Basset  v.  U.  S.,  9  Wall.  (U.  S.)  38;'  Hall  v. 
Williams,  6  Pick.  (Mass.)  232,  17  Am.  Dec. 
356;  Patton  v.  Miller,  13  S.  &  R.  (Pa.)  254. 
But  compare  Coffee  v.  Neely,  2  Heisk.  (Tenn.) 
304. 

The  same  has  been  held  in  England  with  re- 
gard to  an  Irish  judgment,  which,  since  the 
union,  is  pleadable  as  a  record.  Collins  v. 
Mathew,  5  East  473. 

Nul  Tiel  Record  Held  in  England  Not  a  Proper 
Plea  to  Action  on  Colonial  Judgment.  —  Philpott 
v.  Adams,  7  H.  &  N.  888,  where  Bramwell, 

B.  ,  said:  "  The  plea  does  not  amount  to  a 
denial  of  the  judgment  having  been  recovered, 
but  only  to  a  denial  of  the  existence  of  such 
evidence  of  it."  See  also  Chapman  v.  Sherrie, 
5  Ir.  C.  L.  Rep.  36. 

1.  See  the  title  Judgments,  vol.  n,  Encyc. 
OF  Pl.  and  Pr.  1 149  et  sea. 

2.  Necessity  for  Jurisdiction  in  Court  Which 
Rendered  Judgment. —  See  supra,  this  title,  II. 
2.  c.  Foreign  Court  Jl/ust  Have  Had  Jurisdiction. 

3.  Lack  of  Jurisdiction  a  Good  Defense  —  Eng- 
land. —  Schibsby  z.  Westenholz,  L.  R.  6  Q.  B. 
155,  40  L.  J.  Q.  B.  73,  24  L.  T.  N.  S.  93,  19  W. 
R.  587;  Ferguson  v.  Mahon,  ri  Ad.  &  El.  179, 
39  E.  C.  L.  38,  3  Per.  &  Dav.  143;  Sheehy  v. 
Professional  L.  Ins.  Co.,  4  Jur.  N.  S.  27,  3  C.  B. 
N.  S.  597,  9r  E.  C.  L.  597,  27  L.  J.  C.  P.  233; 
Australasia  Bank  v.  Nias,  16  Q.  B.  717,  71  E. 

C.  L.  717,  15  Jur.  967,  20  L.  J.  Q.  B.  284.  See 
also  Duflos  v.  Burlingham,  34  L.  T.  N.  S.  688; 
Maubourquet  v.  Wyse,  1  Ir.  C.  L.  Rep.  471; 
Reynolds  v.  Fenton,  3  C.  B.  187,  54  E.  C.  L. 
187,  10  Jur.  668,  16  L.  J.  C.  P.  15;  Cowan  v. 
Braid  wood,  1  M.  &  G.  882,  39  E.  C.  L.  694,  2 
Scoti  N.  R.  138,  9  Dovvl.  P.  C.  27;  Meeus  v. 
Thellusson,  8  Exch.  638,  22  L.  J.  Exch.  239,  1 
C.  L.  R.  157. 

Canada.  —  Kingsmill  v.  Warrener,  13  U.  C. 
Q.  B.  18;  Bacon  v.  McBean,  3  U.  C.  Q.  B. 
305;  McLean  v.  Shields,  9  Ont.  Rep.  699.  See 
also  Addams  v.  Worden,  6  L.  C.  Rep.  237; 
Gauthier  v.  Blight,  5  U.  C.  C.  P.  122;  Mon- 
treal Min.  Co.  v.  Cuthbertson,  9  U.  C.  Q.  B. 
78;  McPherson  v.  McMillan,  3  U.  C.  Q.  B.  30. 

United  States.  —  Grover,  etc.,  Sewing  Mach. 
Co.  v.  Radcliffe,  137  U.  S.  287;  Laing  v.  Rig- 
ney,  160  U.  S.  531;  Hill  v.  Mendenhall,  21 
Wall.  (U.  S.)  455;  Citizen's  Bank  v.  Brooks, 
23  Fed.  Rep.  21;  Arnott  v.  Webb,  1  Dill.  (U. 
S.)  362;  Graham  v.  Spencer,  14  Fed.  Rep.  603; 
Warren  Mfg.  Co.  v.  Etna  Ins.  Co.,  2  Paine  {{J. 


S.)  501;  Hall  v.  Lanning,  91  U.  S.  160.  See 
also  L'Engle  v.  Gates,  74  Fed.  Rep.  513;  Hub- 
bard v.  American  Invest.  Co.,  70  Fed.  Rep.  808; 
Provident  Sav.  L.  Assur.  Soc.  v.  Ford,  114  U. 

S.  635. 

Alabama.  —  Puckett  v.  Pope,  3  Ala.  552; 
Bigger  v.  Hutchings,  2  Stew.  (Ala.)  445.  See 
also  Hunt  v.  Mayfield,  2  Stew.  (Ala.)  124; 
Foster  v.  Glazener,  27  Ala.  391;  Andrews  v. 
Flack,  88  Ala.  294. 

Arkansas.  —  Buford  v.  Kirkpatrick,  13  Ark. 
33;  Barkman  v.  Hopkins,  11  Ark.  157. 

California.  —  Greenzweig  v.  Strelinger,  103 
Cal.  278. 

Colorado.  —  Marr  v.  Wetzel,  3  Colo.  2; 
Bruckman  v.  Taussig.  7  Colo.  561. 

Connecticut.  —  Aldrich  v.  Kinney,  4  Conn. 
380,  10  Am.  Dec.  151.  See  also  Smith  v. 
Rhoades,  1  Day  (Conn.)  168. 

Delaware.  —  Mitchell  v.  Garrett,  5  Houst. 
(Del.)  34. 

Florida.  —  Sammis  v.  Wightman,  31  Fla.  10; 
Drake  v.  Granger,  22  Fla.  348. 

Illinois.  —  Zepp  v.  Hager,  70  111.  223;  War- 
ren v.  McCarthy,  25  111.  95;  Bimeler  v.  Daw- 
son, 5  111.  536,  39  Am.  Dec.  430;  Lawrence  v. 
Jarvis,  32  111.  304;  Jones  v.  Warner,  81  111. 
343;  Baker  v.  Palmer,  83  111.  568;  Sim  v. 
Frank,  25  111.  125;  Welch  v.  Sykes,  8  111.  197, 
44  Am.  Dec.  689;  Shufeldt  v.  Buckley,  45  111. 
223. 

Indiana.  —  Pond  v.  Simons,  17  Ind.  App. 
84;  Sherrard  v.  Nevius,  2  Ind.  241,  52  Am. 
Dec.  508;  Boylan  v.  Whitney,  3  Ind.  140. 

Indian  Territory.  —  Minter  v.  Green,  (Indian 
Ter.  1899)  49  S.  W.  Rep.  48. 

Iowa.  —  Lattourett  v.  Cook,  1  Iowa  1,  63 
Am.  Dec.  428;  Baltzell  v.  Nosier,  1  Iowa  5S8, 
63  Am.  Dec.  466;  Rogers  v.  Gwinn,  21  Iowa 
58;  Pollard  v.  Baldwin,  22  Iowa  32S;  Salladav 
v.  Bainhill,  29  Iowa  555:  Danforth  -'.  Thomp- 
son, 34  Iowa  243;  Dunlap  v.  Cody,  31  Iowa 
260,  7  Am.  Rep.  129. 

Louisiana.  —  See  Mutual  Nat.  Bank  V. 
Moore,  50  La.  Ann.  1332. 

Massachusetts.  —  Bissell  v.  Briggs,  9  Mass. 
462.  6  Am.  Dec.  88;  Hall  v.  Williams,  6  Pick. 
(Mass.)  232,  17  Am.  Dec.  356;  Carleton  v. 
Bickford,  13  Gray  (Mass.)  591,  74  Am.  Dec. 
652;  Bissell  v.  Wheelock,  11  Cush.  (Mass.)  277; 
Gleason  v.  Dodd,  4  Met.  (Mass.)  333;  Gibson 
v.  Manufacturers'  F.  &  M.  Ins.  Co.,  144  Mass. 
81;  Rand  v.  Hanson,  154  Mass.  87,  26  Am.  St. 
Rep.  210.  See  also  Rothrock  v.  Dwelling- 
House  Ins.  Co.,  161  Mass.  423,  42  Am.  St. 
Rep.  418. 

Michigan.  —  See  McEwan  v.  Zimmer,  38 
Mich.  765,  31  Am.  Rep.  332. 

Missouri.  —  Hays  v.  Merkle,  67  Mo.  App 
55;  Latimer  v.  Union  Pac.  R.  Co.,  43  Mo.  105; 
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Defense  Must  Be  Specially  Pleaded.  -  But  this  is  a  defense  which  must  be  specially 
beaded  Hit  appears  on  the  face  of  the  record  of  a  sister  state  judgment  that 
?ie  court  did  have  jurisdiction,  extrinsic  evidence  to  contradict  it  is  not 
nrimiscihle  under  a  plea  of  mil  tiel  record}- 

^rfl^-Lack  of  jurisdiction  in  a  court  of  a  sister  state  when 
asserted a la  defense  to  an  action  on  a  judgment  of  such  court,  is  a  fact  to  be 
e  ablished  by  him  who  asserts  it;  the  burden  of  proof  is  upon  him  because 


Marx  v.  Fore,  51  Mo-  69.  11  Am-  ReP"  432- 
See  also  Corby  v.  Wright,  4  Mo  A  pp.  443- 

Nebraska.  —  Eaton  v.  Hasty,  6  Neb,  419,  29 
Am.  Rep.  3&5  i  Snyder  v.  Critchfield,  44  Neb.  66. 

Nevada.  — See  Phelps  v.  Duffy,  11  Nev  80. 

New  Jersey.  —  Mackay  v.  Gordon,  34  N.  J. 
L  286-  Jardine  v.  Reichert,  39  N.  J.  L.  165. 
See  also  Moulin  v.  Trenton  Mut.  L.,  etc.,  1ns. 
Co.,  24  N.  J.  L.  222. 

New  York.  —  Kerr  v.  Kerr,  41  N.  Y.  272; 
Long  v.  Long,  1  Hill  (N.  Y.)  597;  Harrod  v. 
Barretta,  1  Hall  (N.  Y.)  155;  Harrad I  v  Bar- 
retta,  2  HaU  (N.  Y.)  302;  Noyes  y  Butler,  6 
Barb  (N.  Y.)  613;  Starbuck  v.  Murray,  5 
Wend  (N.  Y.)  148,  21  Am.  Dec.  172;  Holbrook 
v  Murray,  5  Wend.  (N.  Y.)  161;  Borden  v. 
Fitch,  15  'Johns.  (N.  Y.)  121,  8  Am.  Dec.  225; 
Shepard  v.  Wright,  113  N.  Y.  582,  affirming  & 
Hun  (N.  Y.)  444,  which  affirmed  59  How.  Pr. 
(N  Y)  512-  Rice  v.  Coutant,  38  N.  Y.  App. 
Div.  543-  Kahn  v.  Lesser,  (City  Ct.)  16  N.  Y. 
Supp  154;  Latham  v.  Delany,  59  N.  Y.  Super. 
Ct.)  37;  Wilson  v.  Niles,  2  Hall  (N.  Y.)  358; 
Andrews  v.  Montgomery,  19  Johns.  (N.  Y.) 
162  10  Am.  Dec.  213;  Shumway  v.  Stillman, 
a  Cow.  (N.  Y.)  292,  15  Am.  Dec.  374;  Shum- 
way v.  Stillman,  6  Wend.  (N.  Y.)  447-  See 
also  Lazier  v.  Westcott,  26  N.  Y.  146,  82  Am. 

Dec.  404-  T      ,  vt 

North  Carolina.  —  Miller  v.  Leach,  95  N. 

Car.  229.  ,  . 

Ohio.  —  Kingsborough  v.  Tousley,  56  Ohio 

1 Pennsylvania.  —  Price  v.  Schaeffer,  161  Pa. 
St  530  34  W.  N.  C.  (Pa.)  442;  Guthrie  v. 
Lowry,  84  Pa.  St.  533;  Wissler  v.  Herr,  162 
Pa  St  552;  Home  Friendly  Soc.  v.  Tyler,  12 
Pa  Co.  Ct.  Rep.  623,  2  Pa.  Dist.  Rep.  693; 
Motter  v.  Weltz,  12  Pa.  Co.  Ct.  Rep.  82,  2  Pa. 
Dist.  Rep.  39.  See  also  Polk  County  Bank  v. 
Fleming,  33  W.  N.  C.  (Pa.)  75. 

Rhode  Island.  —  Watson  v.  Steinau,  19  K.  1. 
218,  61  Am.  St.  Rep.  768. 

Texas.  —  Wellborn  v.  Carr,  I  Tex.  463; 
Redus  v.  Burnett,  59  Tex.  576;  Norwood  v. 
Cobb  15  Tex.  500;  Southern  Ins.  Co.  v.  Wol- 
verto'n  Hardware  Co.,  (Tex.  1892)  19  S.  W. 
Rep.  615;  Russell  v.  Butler,  (Tex.  Civ.  App. 
1898)  47  S.  W.  Rep.  406.  See  also  Hall  v. 
Mackay,  78  Tex.  248. 

Vermont.  —  Wood  v.  Augustins,  70  Vt.  637. 
Washington.  —  Aultman  v.  Mills,  9  Wash.  68. 
West  Virginia.  —  Stewart  v.  Stewart,  27  W. 
Va.  167.    See  also  Crumlish  v.  Central  Imp. 
Co.,  38  W.  Va.  390,  45  Am.  St.  Rep.  872. 

Wisconsin.  —  Rape  v.  Heaton,  9  Wis.  328,  76 
Am.  Dec.  269. 

Wyoming.  —  Chadron  Bank  v.  Anderson, 
(Wyoming  1897)  48  Pac.  Rep.  197. 

Judgment  Against  Plaintiff  for  Costs.  —  Where 
the  sister  state  judgment  relied  upon  as  a 
cause  of  action  is  a  judgment  for  costs  which 
has  been  rendered  against  the  plaintiff  in  the 


original  action,  he  may  defend  upon  the 
ground  that  he  never  gave  any  authority  for 
the  institution  of  such  action  in  his  name,  and 
that  he  knew  nothing  thereof  until  after  Ihe 
judgment  for  costs  was  rendered  against  him. 
And  such  defense,  if  made  out,  will  defeat  a 
recovery.  Watson  v.  New  England  Bank,  4 
Met.  (Mass.)  343-  _  ,  . 

An  Action  in  One  Federal  Court  on  a  Judgment 
Bendered  in  Another  may  be  defended  on  the 
ground  that  the  court  by  which  such  judgment 
was  rendered  did  not  have  jurisdiction.  Citi- 
zens' Bank  v.  Brooks,  23  Fed.  Rep.  21. 

An  Action  in  a  State  Court  on  the  Judgment  of  a 
Federal  Court  is  subject  to  the  same  rule. 
Southern  Ins.  Co.  v.  Wolverton  Hardware  Co., 
(Tex.  1892)  19  S.  W.  Rep.  615. 

Authority  of  Attorney.  —  When,  in  an  action 
on  a  foreign  judgment,  the  defendant  sets  up 
as  a  defense  a  lack  of  jurisdiction  in  the  court 
by  which  such  judgment  was  rendered,  and 
denies  that  the  attorney  who  appeared  for  him 
was  authorized  to  do  so,  the  question  as  to 
whether  or  not  he  authorized  such  appearance 
is  for  the  jury,  and  their  verdict  against  the 
defendant  on  this  question  should  not  be  dis- 
turbed.   Kahn  v.  Lesser,  (City  Ct.)  16  N.  Y. 

SUIrregularity  in  a  Service. —  If  the  defendant 
against  whom  a  judgment  was  rendered  in  a 
sister  state  was  present  in  such  state  when 
proceedings  were  begun,  and  process  was 
served  upon  him,  no  irregularity  in  such  serv- 
ice unless  such  as  deprived  it  of  all  citatory 
effect  can  be  set  up  against  the  judgment  en- 
suing thereon  in  a  suit  on  such  judgment  in 
New  Jersey.    Jardine  v.  Reichert,  39  N.  J.  L. 

l6!'  Defense  Not  Admissible  under  Plea  of  Gen- 
eral Issue.  —  Hill  v.  Mendenhall,  21  Wall.  (U. 
S.)  453;  Rice  v.  Coutant,  38  N.  Y.  App.  Div. 
543;  Hoffheimer  v.  Stiefel,  17  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  236.  _ 

Judgment  Conclusive  as  to  Jurisdiction  in  the 
Absence  of  a  Plea  Questioning  Same.  —  A  judg- 
ment rendered  in  a  sister  state  by  a  court  of 
record  and  of  general  jurisdiction  is,  in  the 
absence  of  a  plea  questioning  the  jurisdiction 
in  the  particular  case  and  supported  by  proof, 
conclusive  on  every  jurisdictional  fact.  And 
where  such  a  judgment  has  been  rendered  by 
a  special  judge  no  inquiry  can  be  made  as  to 
his  powers  to  try  the  cause,  which  could  not 
arise  had  the  cause  been  tried  by  the  regular 
circuit  judge.    Henry  v.  Allen,  82  Tex.  35^ 

Contrary  Doctrine  in  Missouri.  —  In  an  action 
on  a  judgment  of  a  sister  state  the  defendant 
may  show  under  a  general  denial  that  the  at- 
torneys who  appeared  for  him  in  the  sister 
state  were  not  authorized  to  do  so,  and  that 
the  judgment  rendered  in  such  action  is,  there- 
fore, void  as  to  him  for  want  ot  jurisdiction.. 
Hay's  v.  Merkle,  67  Mo.  App.  55- 
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the  presumption,  in  the  absence  of  evidence,  is  in  favor  of  the  authority  and 
jurisdiction  of  the  court.1  3 

(2)  Fraud.  —  While  there  has  been  and  still  is  much  difference  of  opinion 
cm  the  subject,  there  is  undoubtedly  a  strong  preponderance  of  authority  in 
favor  of  the  view  that  fraud  in  obtaining  a  foreign  judgment  is  admissible  as 
a  defense  in  an  action  thereon.2 

Modification  in  Regard  to  Sister  State  Judgments.  —  In  regard  to  sister  state  iudg 

lents  it  has  been  said  that  fraud  is  a  good  defense,  if  it  be  a  good  ground 
for  defending  against  or  impeaching  the  judgment  in  the  state  where  it  was 
rendered. J 

Cases  Holding  Defense  of  Fraud  Not  Admissible.  —  There  are,  however,  many  Ameri- 


1.  Defendant  Who  Denies  Jurisdiction  Assumes 
Burden  of  Proof.  —  Bissell  v.  VVheelock,  ri  Cush. 
(Mass.)  277;  Russell  v.  Butler,  (Tex.  Civ.  App 
1898)  47  S.  W.  Rep.  406. 

2.  Fraud  in  Obtaining  Judgment  a  Permissible 
Defense  —  England.  —  Australasia  Bank  v 
Nias,  16  Q.  B.  717,  71  E.  C.  L.  717,  15  Jur. 
967,  20  L.  J.  Q.  B.  284;  Vadala  v.  Lawes,  25 
y.  B.  Div.  310,  63  L.  T.  N.  S.  128,  38  W.  R. 
594;  Ochsenbein  v.  Papelier,  L.  R.  8  Ch  695 
21  W.  R.  516,  28  L.  T.  N.  S.  459;  Abouloff  v. 
Oppenheimer,  52  L.  J.  Q.  B.  1,  10  Q.  B.  Div. 
295,  47  L.  T.  N.  S.  325,  31  W.  R.  57. 

Canada.  —  Hollender  v.  Ffoulkes,  26  Ont. 
Rep.  61.  See  also  Paisley  v.  Broddy,  11  Ont. 
Pr.  Rep.  202. 

United  States.  —  Hilton  v.  Guyot,  159  U.  S. 
113;  Rose  v.  Northwest  F.  v.  M.  Ins.  Co.,  67 
Fed.  Rep.  439;  Danville  First  Nat.  Bank  v. 
Cunningham,  48  Fed.  Rep.  510;  Warren  Mfg. 
Co.  v.  Etna  Ins.  Co.,  2  Paine  (U.  S.)  501. 

Connecticut.  —  Pearce  v.  Olney,  20  Conn. 
544;  Fisher  v.  Fielding,  67  Conn.  92. 

Georgia,  —  Sharman  v.  Morton,  31  Ga.  34* 
Davis  v.  Smith,  5  Ga.  274,  48  Am.  Dec.  279; 
Engel  v.  Scheuerman,  40  Ga.  206,  2  Am.  Rep' 
573- 

Illinois.  —  Welch  v.  Sykes,  8  111.  197,  44  Am. 
Dec.  689;  Bimeler  v.  Dawson,  5  111.  539,  39 
Am.  Dec.  430;  Lawrence  v.  Jarvis,  32  111.  304- 
Baker  it.  Palmer,  83  111.  568. 

Indiana.  —  Holt  v.  Alloway,  2  Blackf.  (Ind.) 
108;  Browne.  Eaton,  98  Ind.  591. 

Iowa.  —  Rogers  v.  Gwinn,  21  Iowa  58;  Dun- 
lap  v.  Cody,  31  Iowa  260,  7  Am.  Rep.  129. 

Massachusetts.  —  Brainard  v.  Fowler,  110 
Mass.  262;  Goodrich  v.  Stevens,  116  Mass'.  170. 

Mississippi.  —  Fletcher  v.  Rapp,  Smed.  &  m! 
Ch.  (Miss.)  374;  White  v.  Trotter,  14  Smed.  & 
M.  (Miss.)  30,  53  Am.  Dec.  112. 

Missouri.  —  Marx  v.  Fore,  51  Mo.  77,  ri  Am. 
Rep.  432;  Ward  v.  Quinlivin,  57  Mo.  425. 

Nebraska.  —  Eaton  v.  Hasty,  6  Neb.  419,  29 
Am.  Rep.  365;  Snyder  v.  Critchfield,  44  Neb. 
66;  Keeler  v.  Elston,  22  Neb.  310. 

New  Jersey.  —  Davis  v.  Headley,  22  N.  J.  Eq. 
"5. 

New  York.  —  Borden  v.  Fitch,  15  Johns.  (N. 
Y.)  I2i,  8  Am.  Dec.  225;  Andrews  v.  Mont- 
gomery, 19  Johns.  (N.  Y.)  162,  io  Am.  Dec. 
213;  Shumway  v.  Stillman,  4  Cow.  (N.  Y.)  292, 
15  Am.  Dec.  374;  Hunt  v.  Hunt,  72  N.  Y.  217! 
28  Am.  Rep.  129;  Trebilcox  v.  McAlpine,  62 
Hun  (N.  Y.)  317;  White  v.  Reid,  70  Hun  (N. 
Y.)  197;  Lazier  v.  Westcott,  26  N.  Y.  146,  82 
Am.  Dec.  404;  Rocco  v.  Hackett,  2  Bosw.  (N. 
Y.)  579;  Stanton  v.  Crosby,  9  Hun  (N.  Y.)  370; 


Dobson  v.  Pearce,  12  N.  Y.  156,  62  Am.  Dec 
152;  Kinnier  v.  Kinnier,  45  N.  Y.  535,  6  Am! 
Rep.  132.  See  also  Fasnacht  v.  Stehn  53 
Barb.  (N.  Y.)  650,  5  Abb.  Pr.  N.  S.  (N.  Y.)'338. 

North  Carolina.  —  Miller  v.  Leach,  95  N. 
Car.  229. 

Pennsylvania.  —  Luckenbach  v.  Anderson  47 
Pa.  St.  123. 

Tennessee.  —  Coffee    v.    Neely,    2  Heisk 
(Tenn.)  304;  Turley  v.  Taylor,  6  Baxt.  (Tenn  ) 

376- 

Texas.  —  Norwood  v.  Cobb,  20  Tex.  588- 
Wellborn  v.  Carr,  1  Tex.  463.    See  also  Miller 
v.  Lovell,  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep 
835. 

Vermont.  —  Waddams  v.  Burnham,  1  Tvler 
(Vt.)  233. 

Virginia.  —  Buford  v.  Buford,  4  Munf.  (Va  ) 
241,  6  Am.  Dec.  511. 

Wisconsin.  —  Brown  v.  Parker,  28  Wis.  21 
Illustration  of  Fraud.  —  In  Rogers  v.  Gwinn 
21  Iowa  58,  a  suit  had    been    brought  in 
Kentucky  against  a  person  who,  during  the 
pendency  of  the  action,  removed  to  Iowa.  Sub- 
sequently the  defendant  was  in  Kentucky  for 
the  purpose  of  defending  the  action,  but  at 
that  term  of  court  the  cause  was  passed,  and 
aftenvards  the  plaintiff  assured  the  defendant 
that  he  would  not  prosecute  the  cause  any 
further,  but  would  dismiss  it,  and  that  the  de- 
fendant need  not  come  back  from  Iowa  to  de- 
fend the  cause  any  further,  and  the  defendant, 
relying  on  said  assurance  and  representations] 
left  for  his  home  in  Iowa.    Subsequently  the 
plaintiff,  in  the  absence  of  the  defendant,  and 
without  notice  to  him  of  his  intention  to  do  so, 
called  up   the   cause,    tried    the  same,  and 
obtained  judgment.    This  judgment  the  court 
of  Iowa  refused  to  enforce. 

No  Defense  that  Defendant  Was  Decoyed  into 
Jurisdiction.  —  When  a  person  is  sued  in  one 
state  on  a  judgment  confessed  by  him  in  an- 
other state,  it  is  not  a  sufficient  defense  for 
him  to  allege  that  he  was  decoyed  into  the 
jurisdiction  where  the  original  suit  was 
brought.  Luckenbach  v.  Anderson,  47  Pa.  St. 
123. 

3.  Fraud  a  Good  Defense  When  Available  in  State 
Where  Judgment  Was  Rendered.  —  Warrington  v 
Ball,  90  Fed.  Rep.  465;  Chadron  Bank  v. 
Anderson,  (Wyoming  tS97)  4S  Pac.  Rep.  197. 
This  is  a  very  reasonable  modification,  for 
to  allow  a  defense  which  would  not  be  avail- 
able in  the  state  where  the  judgment  was  ren- 
dered would  be  to  give  it  less  effect  than 
it  has  in  such  state,  which  the  Constitution 
forbids. 
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can  cases  holding  that  in  an  action  on  a  foreign  judgment  fraud  is  not  an 
admissible  defense.1  It  has  been  suggested  that  these  cases  do  not  neces- 
sarily exclude  an  exception  to  the  effect  that  a  plea  of  fraud  is  admissible  when 
it  would  be  admissible  at  home,2  and  indeed  many  of  the  cases  refusing  to 
admit  the  defense  of  fraud  have  done  so  for  the  reason  that  such  defense 
was  not  admissible  in  the  forum  where  the  judgment  was  rendered. J  in  this 
view  there  is  much  justice,  for  otherwise  the  judgment  would  be  given  a 
neater  effect  than  it  has  at  home,  which,  as  has  been  seen,  is  never  required 
&  Fraud  Which  Was  Matter  of  Defense  in  Original  Action.  —  It  would  appear  to  be 
unquestionable  that  any  alleged  fraud  which  was  matter  of  defense  in  the 
original  action  cannot  be  introduced  against  the  judgment  when  it  is  sought  to 
enforce  it  in  another  state.5  .  . 

(V)  Error  —  It  is  well  settled  that  as  a  foreign  judgment  is  conclusive  and 
cannot  be  re-examined  as  to  the  merits  of  the  controversy,6  it  is  not  permis- 
sible in  an  action  on  such  a  judgment  to  defend  on  the  ground  of  error  or 
irregularity  in  the  original  trial  of  the  case.7    And  this  is  true  though  the 

1.  Cases  Holding  Fraud  Not  an  Admissible  De- 
fense —  United  States.  —  Allison  v.  Chapman, 
io  Fed  Rep.  488;  Union  Trust  Co.  v.  Roches- 
ter etc  R.  Co.,  29  Fed.  Rep.  609;  Christmas 
v  Russell,  5  Wall.  (U.  S.)  290;  Maxwell  v. 
Stewart,  22  Wall.  (U.  S.)  77;  Barras  v.  Bid- 
well,  3  Woods  (U.  S.)  5. 

Arkansas.  —  Peel  v.  January,  35  Ark.  331, 
37  Am.  Rep.  27. 

Connecticut.  —  Sanford  v.  Sanford,  28  Conn.  6. 

Illinois.  —  Ambler  v.  Whipple,  139  111.  3". 
32  Am.  St.  Rep.  202. 

jowa.  —  Crawford  v.  White,  17  Iowa  560. 

Maine.  —  Granger  v.  Clark,  22  Me.  128. 

Massachusetts.  —  See  M'Rae  v.  Mattoon,  13 
Pick.  (Mass.)  53-  VT  u 

Nebraska.  —  Cox  v.  Barnes,  45  Neb.  172. 

New  Hampshire.  —  McDonald  v.  Drew,  64 

N.  H.  547-  „  _ 

New  Jersey.  —  Supreme   Council,    etc.,  v. 

Carley,  52  N.  J.  Eq.  642. 

New  York.  —  Bicknell  v.  Field,  8  Paige  (N. 
Y.)  440. 

Ohio. — Anderson  v.  Anderson,  8  Ohio  108. 

Pennsylvania.  —  Johnson  v.  Dobbins,  12 
Phila.  (Pa.)  518,  35  Leg.  Int.  (Pa.)  242; 
Wyoming  Mfg.  Co.  v.  Mohler,  (Pa.  1889)  17 
Ad.  Rep.  31;  Benton  v.  Burgot,  10  S.  &  R. 
(Pa.)  240. 

In  Bicknell  v.  Field,  8  Paige  (N.  Y.)  440, 
Walworth,  Chancellor,  delivering  the  opinion 
of  the  court,  said:  "  It  certainly  would  not  be 
giving  full  faith  and  credit  to  the  record  of  a 
judgment  in  a  sister  state,  which  record  was 
duly  authenticated  in  the  manner  prescribed 
by  the  law  of  the  United  States,  if  the  party 
against  whom  that  judgment  purported  to 
have  been  obtained  was  permitted  to  allege 
and  show,  in  the  courts  of  another  state,  that 
no  such  judgment  was  in  fact  given,  or 
authorized  to  be  entered  by  the  court;  but  that 
the  judgment  record  was  made  up  and  filed 
fraudulently,  by  the  clerk  of  the  court  and 
without  authority." 

2.  Black  on  Judgments,  §  917. 

3.  See  cases  cited  supra,  this  section. 

4.  See  supra,  this  title,  II.  3.  Extent  to 
Which  Foreign  Judgment  Will  Be  Given  Effect. 

5.  Fraud  Which  Was  Matter  of  Defense  in  Orig- 
inal Action  Not  Admissible.  —  Hockaday  v. 
Skeggs,  18  La.  Ann.  681.  See  also  Goodrich 
v.  Stevens,  116  Mass.  170. 
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In  an  action  upon  a  judgment  of  a  sister 
state  the  defendant  cannot,  by  averring  that 
the  judgment  was  procured  by  fraud,  reopen 
the  issues  determined  by  that  judgment  and 
give  testimony  to  impeach  that  given  at  the 
original  trial.  Field  v.  Sanderson,  34  Mo.  542, 
86  Am.  Dec.  124.  See  also  supra,  this  section, 
General  Rule  as  to  What  Defenses  Are  Permis- 
sible. 

6.  Foreign  Judgment  Conclusive  on  the  Merits. 

—  See  supra,  this  title.  Effect  and  Conclusive- 
ness. 

1.  Error  or  Irregularity  in  Trial  Court  Not  a 
Good  Ground  of  Defense  —  England.  —  Ferguson 
v.  Mahon,  11  Ad.  &  El.  179.  39  E.  C.  L.  38; 
Scott  v.  Pilkington,  2  B.  &  S.  11,  no  E.  C.  L. 
11,  8  Jur.  N.  S.  557,  31  L.  J.  Q.  B.  81,  6  L.  T. 
N.  S.  21;  Godard  v.  Gray,  L.  R.  6  Q.  B.  139; 
In  re  Trufort,  36  Ch.  Div.  600,  57  L.  J.  Ch. 
135.  57  L.  T.  N.  S.  674,  36  W.  R.  163;  Aus- 
tralasia Bank  v.  Nias,  16  Q.  B.  717,  71  E.  C. 
L.  717;  Australasia  Bank  v.  Harding,  9  C.  B. 
661,  67  E.  C.  L.  661 ;  De  Cosse  Brissac  v.  Rath- 
bone,  6  H.  &  N.  301.  See  also  Schibsby  v. 
Westenholz,  L.  R.  6  Q.  B.  159. 

Arkansas.  —  Williams  v.  Renwick,  52  Ark. 
160. 

California.  —  Lewis  v.  Adams,  70  Cal.  403, 
59  Am.  Rep.  423,  (Cal.  1886)  11  Pac.  Rep.  837; 
Greenzweig  v.  Strelinger,  103  Cal.  278. 
Georgia.  —  Ragan  v.  Cuyler,  24  Ga.  397. 
Indiana.  —  Riley  v.  Murray,  8  Ind.  354. 
Iozva.  —  Indiana  v.  Helmer,  21  Iowa  370; 
Olds  v.  Glaze,  7  Iowa  86;  Milne  v.  Van  Bus- 
kirk,  9  Iowa  558. 

Kentucky.  —  See  Rankin  v.  Barnes,  5  Bush 
(Ky.)  20;  Whiting  v.  Johnson,  5  Dana  (Ky.) 
390. 

Maine.  —  See  Hall  v.  Williams,  10  Me.  278. 
Massachusetts.  —  Richards    v.    Barlow,  140 
Mass.  218. 

Missouri. ---Grown  v.  Grover,  30  Mo.  400; 
Howland  v.  Chicago,  etc.,  R.  Co.,  134  Mo.  474- 
Nebraska.  —  Lonergan  v.  Lonergan,  55  Neb. 
641. 

New  Mexico.  —  Stewart  v.  Maxwell,  1  N. 
Mex.  563. 

New  York.  —  Rocco  v.  Hackett,  2  Bosw.  (N. 
Y.)  579;  Dunstan  v.  Higgins,  138  N.  Y.  70,  34 
Am.  St.  Rep.  431,  affirming  28  Abb.  N.  Cas. 
(N.  Y.)  33.  See  also  Bicknell  v.  Field,  8  Paige 
(N.  Y.)  440. 
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the  state  wherele  judg^n^e^ereSm'^ rfc^11  aS  ^  h™  °' 

thereon,  when  such  appeal  $£  not"  „  ,  "  defense  °'  bar  to  an  action 
tion  where  the  judgment  was ^Indere?'  *  suPersed«*      'he  juriadic- 

everhoTh'fs^med'^b'aWe  SSflS.7 ^  "f  ha/  bce"  held  «•  *  tn» 
by  the  appellate  tribunal  «  'he  judgment  sued  on  would  be  reversed 

*«7z>«tz:5£szz^Er&%10' such  appeai  ™>-  aff-d 

after  such  action  ha,  been  prosecuted  ?"  '  *  -  S"y  °  execution 
tion  of  the  foreign  action  »  Judgment,  untd  the  final  determine 


AW/i  Carolina.  —  Edwards  v.  Tones  in  N 
Car.  453.  J 

riZ&i0'rY-eyer™'.Z?ae,'   3  °hi°  306;  Good. 

rich  v .Jenkins  Wright  (Ohio)  348;  Goodrich 
v.  Jenkins,  6  Ohio  43. 

Pennsylvania.  —  Benton  p.  Burgot,  10  S  & 
K.  (Ha.)  240. 

Tennessee.  —Boiling  ».  Anderson,   1  Tenn 
tn.  127. 

Texas.  —  See  Norwood  v.  Cobb,  20  Tex.  588 
Wisconsin.  —  Arnold  w.  Booth,  14  Wis  180' 
Question  of  Error  Cannot  Be  Raised  under  Gen- 
eral Issue.  — In  assumpsit  on  a  foreign  judg- 
ment thejudgmentcannotbeimpeached  under 
the  general  issue  for  any  alleged  defect  in  the 
proceedings  prior  to  the  judgment.  McPher 
son  v.  M'Millan,  3  U.  C.  Q.  B.  34 

1.  Rule  Holds  Though  Error  Such  as  Would 
Secure  Reversal  of  Judgment  on  Appeal.  —  Indi 
ana  v.  Helmer,  21  Iowa  370.    See  also  Loner- 
gan  v.  Lonergan,  55  Neb.  641. 

English  Rule  as  to  Error  Apparent  on  Face  of 
Judgment.  — In  Reimers  v.  Druce,  23  Beav 

held  that  the  judgment  of  a  foreign  country 
when  u  was  sought  to  be  enforced  in  England 
by  a  suit,  was  impeachable  for  error  apparent 
on  the  face  of  it  sufficient  to  show  that  <=uch 
j  udgment  ought  not  to  have  been  pronounced 
In  this  case  the  Master  of  the  Rolls  continued 
as  follows:      But  this  leaves  open  the  nature 
and  extent  of  the  error  apparent  upon  the  face 
of  the  j  udgment  which  is  sufficient  to  invalidate 
the  judgment.    Upon  that  my  opinion  is,  that 
it  must  be  such  error  upon  the  face  of  the 
judgment  itself,  as,  without  any  extrinsic  evi- 
dence, shows  that  the  judges  have  come  to  an 
erroneous  conclusion,  either  of  law  or  fact  " 
See  also  Becquet  v.  MacCarthy,  2  B.  &  Ad 
95L  22  E.  C.  L.  220,  in  which  case  it  was  held 
that  in  order  that  a  defense  to  an  action  on  a 
ioreign  judgment,  that  it  was  void  because 
contrary  to  the  law  of  the  country  where  it 
was  given    might  prevail,  it  must  be  shown 
clearly  and  unequivocally  that  the  judgment 
was  so. 

2.  Remedy  Only  in  Jurisdiction  Where  Judgment 
Was  Rendered  -  Olds  v.  Glaze,  7  Iowa  86; 
Milne  v.  Van  Buskirk,  9  Iowa  558 

3.  Pendency  of  Appeal  No  Defense  or  Bar  — 

Jingland.  —  Scott  v.  Pilkington,  2  B  &  S  11 
110  E.  C.  L.  11,  8  Jur.  N.  S.  557,  3i  L.  f  0' 
B.  81,  6  L.  T.  N.  S.  21.  J'  U' 
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;„  v   •  Co--  20  I'ed-  ReP-  600. 

St  Rep!%^  °W  *  Blake'  148  IH-  76'  39  Am. 
An^T23T-~GaineS'S   ^ssion,   45  La. 

Massachusetts.  —  Clark  v.  Child,  136  Mass 
344- 

Pennsylvania.  -  Merchants'  Ins.  Co.  v  De 
Wolf,  33  pa.  St.  45,  75  Am.  Dec.  577 

Texas.  —  Cherry  v.  Speight,  28  Tex.  503 

Ray:?s  Ta.72redmont' etc-  l-  ins- Co"  * 

Compare  Blodget  v.  Jordan,  6  Vt.   cg„  ir> 
which  it  was  held  that  where,  in  an  action  on 
a  judgment  of  a  sister  state,  it  is  pleaded  that 
the  defendant  has  appealed,  whether  the  ap- 
peal was  allowed  or  not  can  be  proved  only  by 
the  record  and  by  nothing  else.    The  court'  did 
not  state  what  the  effect  of  such  appeal  would 
be.  but  that  it  considered  that  it  would  have 
some  effect  is  apparent  from  the  above  hold- 
No  Presumption  that  Appeal  Supersedes  Judg- 
ment. -  No  presumption  arises  in  Nebraska 
from  the  fact  that  an  appeal  or  proceedings  in 
error  have  been    taken,   that  the  judgment 
sought  to  be  reviewed  has  been  superseded 
and  no  such  presumption  will  be  indulged  in 
he  case  of  the  judgment  of  another  state 
which  is  made  the  foundation  of  an  action' 
unless  the  law  of  that  state  be  proved  to be 
different  in  that  respect  from  the  Nebraska 
law.    Lonergan  v.  Lonergan  55  Neb  641 

Rule  Held  to  Apply  though  Appeal  Does  Operate 
as  Supersedeas  -  n  Falkner  v.  FrankliTln" 
'u  £h,La-  (Pa-)  l83-  8  Leg.  Int.  (Pa.)  70  it 
was  held  that  the  pendency  of  an  appea  from 
a  sister  state  judgment  was  no  defense  to  an 
action  thereon  in  Pennsylvania,  even  though 
such  appeal  were  a  supersedeas  to  execution 
dered  J     gment  ,n  the  stale  where  it  was  ren- 

4.  Rule  Applies  though  Reversal  Seems  Prob- 

*T  Lonergan  v-  Lonergan.  ^  Neb.  641 
6.  Pendency  of  Appeal  a  Ground  for  Stay  of  Pro- 
ceedings -Scott  v.  Pilkington,  2  B.  &  S  u 

B  bJVV  V  m'  I  JUn  ,N-  S-  557.  31  L.  J.  Q~. 
A1  N"  S-  21>  Huntington  v.  AttriH 

Co0nT'£ri  R?u  3f  =  cFalkner  "  ^anklin  5 
Co     1  Ph.la.  (Pa.)  183,  8  Leg.  Int.  (Pa.)  70- 

Piedmont,  etc.,  L.  Ins.  Co.%.  Ray,  75 
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Reversal  of  Foreign  Judgment  After  Judgment  Thereon.  —  It  is  obvious  that  if,  after  a 
judgment  has  been  obtained  on  a  foreign  judgment,  the  latter  is  reversed  by 
an  appellate  tribunal,  the  defendant  is  entitled  to  relief  against  the  judgment 
founded  on  such  reversed  judgment.1 

Pendency  of  Equitable  Proceedings  to  Set  Aside  Foreign  Decree.  —  The  pendency  of 
equitable  proceedings  to  set  aside  a  foreign  decree  in  the  forum  in  which  it 
was  obtained  presents  no  obstacle  to  the  rendition  of  a  judgment  on  such 
decree  by  the  courts  of  a  state  in  which  it  is  made  a  cause  of  action.2 

(5)  Statute  of  Limitations — (a)  An  Admissible  Plea.  —  It  is,  of  course,  admis- 
sible for  the  defendant  in  an  action  on  a  foreign  judgment  to  plead  that  such 
action  is  barred  by  the  statute  of  limitations.3 

Statute  Cannot  Be  Pleaded  Against  Original  Cause  of  Action.  —  It  is  not,  however,  per- 
missible for  him  to  plead  that  the  original  cause  of  action  had  been  lost  by  the 
running  of  the  statutory  period  before  the  original  action  was  commenced,  for 
this  is  a  defense  which  was  available  in  such  action.4 

(b)  What  Statute  Governs.  —  In  case  such  a  plea  is  interposed,  the  statute  of 
the  forum  where  the  action  is  brought,  and  not  that  of  the  forum  where  the 
judgment  which  furnishes  the  cause  of  action  was  obtained,  governs,5  for  the 


1.  Subsequent  Reversal  of  Foreign  Judgment 
Entitled  Defendant  to  Relief.  —  Heckling  v. 
Allen,  15  Fed.  Rep.  196. 

Remedy  in  Case  of  Reversal  of  Foreign  Judg- 
ment3.  —  In  Merchants'  Ins  Co.  v.  De  Wolf, 
33  Pa.  St.  45,  75  Am.  Dec.  577,  Lowrie,  C.  J., 
delivering  the  opinion  of  the  court,  said: 
"  Here  the  action  of  debt  on  a  foreign  judg- 
ment is  an  original  and  independent  action, 
and  no  judgment  that  we  may  render  on  it  can 
be  affected  by  any  proceedings  elsewhere;  for 
those  proceedings  cannot  set  aside  or  confirm 
what  we  may  do.  Our  judgment  is  final,  and 
a  writ  of  error  to  it  does  not  bring  up  the  pro- 
ceedings elsewhere  on  an  appeal  or  writ  of 
error  to  the  first  judgment.  If,  then,  we  enter 
judgment,  it  must  be  conclusive,  unless  we 
leave  it  to  be  set  aside,  or  stayed,  or  enforced 
at  the  discretion  of  the  court  below,  on  which 
proceeding  a  party  has  no  right  of  review;  or 
unless  we  say  that  on  a  reversal  of  the  first 
judgment  the  defendant  shall  have  a  right  to 
audita  querela;  or,  perhaps,  to  a  writ  of  error 
coram  nobis,  to  have  the  court  below  reverse  its 
own  proceedings  and  award  restitution,  as  the 
case  may  require.  Both  of  these  forms  of  pro 
ceeding  are  allowed  in  our  practice,  though 
seldom  used,  and  therefore  the  parties  may 
resort  to  them,  if  they  do  not  think  proper  to 
abide  by  the  discretion  of  the  court  below. 
Perhaps  the  new  fact  might  be  put  upon  the 
record  without  this  form.  We  know  not  why 
the  parties  may  not  agree  to  it." 

2.  Pendency  of  Equitable  Proceedings  to  Set 
Aside  Decree  No  Obstacle  to  Judgment  Thereon  in 
Another  State.  —  Tompkins  v.  Cooper,  97  Ga. 
631. 

3.  Statute  of  Limitations  a  Good  Defense  —  Eng- 
land. —  Duplex  v.  De  Roven,  2  Vern.  540. 

Canada.  —  North  v.  Fisher,  6  Ont.  Rep.  206. 

United  States.  —  M'Elmoyle  v.  Cohen,  13 
Pet.  (U.  S.)  312. 

District  of  Columbia.  —  Waddill  v.  Cabell,  21 
D.  C.  597- 

Georgia.  —  Branch  Bank  v.  Kirkpatrick,  5 
Ga.  34. 

Louisiana.  —  Walworth  v.  Routh,  14  La. 
Ann.  201. 

Maryland.  —  Duvall  v.  Fearson,  18  Md.  502. 

1 


Nebraska.  —  Eaton  v.  Hasty,  6  Neb.  419,  29 
Am.  Rep.  365;  Snyder  v.  Critchfield,  44  Neb. 
66.    See  also  Packer  v.  Thompson,  25  Neb.  688. 

New  York.  —  Hubbell  v.  Coudrey,  5  Johns. 
(N.  Y.)  I32. 

Ohio.  —  See  Stockwell  v.  Coleman,  10  Ohio 

St.  33. 

South  Carolina.  —  Napier  v.  Gidiere,  Spears 
Eq.  (S.  Car.)  215,  40  Am.  Dec.  613. 

Texas.  —  Reid  v.  Boyd,  13  Tex.  241,  65  Am, 
Dec.  61. 

Common-law  Prescription  is  a  good  plea  to  an 
action  brought  upon  a  foreign  judgment. 
Eaton  v.  Hasty,  6  Neb.  419,  29  Am.  Rep.  365. 
See  also  M'Elmoyle  v.  Cohen,  13  Pet.  (U.  S.) 
312. 

4.  Statute  Cannot  Be  Pleaded  Against  Original 
Cause  of  Action.  —  Roberts  v.  Hinkle,  (Ky.  1897) 
43  S.  W.  Rep.  233. 

In  an  action  on  a  judgment  of  a  sister  state 
it  cannot  be  pleaded  that  at  the  time  such 
judgment  was  rendered  the  cause  of  action 
would  have  been  barred  by  the  laws  of  the- 
state  where  the  judgment  is  sought  to  be  en- 
forced, where  at  such  time  the  action  was  not 
barred  in  the  state  where  the  judgment  was- 
rendered.  Snyder  v.  Critchfield,  44  Neb.  66. 
See  also  Carter  v.  Adamson,  21  Ark.  287. 

Statute  Held  Unconstitutional.  —  In  Christmas 
v.  Russell,  5  Wall.  (U.  S.)  290,  it  was  held  that 
a  statute  of  Mississippi,  providing  that  "  no 
action  shall  be  maintained  on  any  judgment 
or  decree  rendered  bv  any  court  without  this 
state  against  any  person  who,  at  the  time  of 
the  commencement  of  the  action  in  which  such 
judgment  or  decree  was  or  shall  be  rendered, 
was  or  shall  be  a  resident  of  this  state,  in  any 
case  where  the  cause  of  such  action  would  have 
been  barred  by  any  act  of  limitation  of  this 
state,  if  such  suit  had  been  brought  therein," 
was  unconstitutional,  as  being  in  violation  of 
the  full  faith  and  credit  clause  of  the  Federal 
Constitution. 

A  substantially  similar  statute  of  Kansas 
was  declared  unconstitutional  for  the  same 
reason,  in  Dodge  v.  Coffin,  15  Kan.  277. 

5.  Statute  of  Forum  Where  Judgment  Is  Sought 
to  Be  Enforced  Governs  —  United  States.  — 
M'Elmoyle  v.  Cohen,  13  Pet.  (U.  S.)  312. 
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full  faith  and  credit  clause  of  the  Federal  Constitution  does  not  prohibit  one 
state  regulating  the  remedies  within  its  borders  on  sister  state  judgments,  by 
limiting  the  time  within  which  actions  may  be  brought  thereon.'  Thus  an 
action  in  one  state  on  a  judgment  of  a  sister  state  may  be  barred,  though 
such  judgment  may  still  be  enforced  in  the  state  where  it'vvas  rendered  under 
the  laws  there  prevailing.*  The  converse  of  this  proposition,  that  a  sister 
state  judgment  may  furnish  a  cause  of  action,  though  the  statute  of  limita- 
tions of  the  state  where  it  was  rendered  has  extinguished  the  judgment  as  a 
cause  of  action  in  that  state,  has  also  been  asserted  to  be  true,3  but  this  is 
open  to  serious  question,  for  it  would  seem  that  an  application  of  the  rules 
that  a  dormant  judgment  cannot  be  enforced,4  and  that  a  judgment  of  one 
state  will  not  be  given  in  any  other  state  a  greater  effect  than  it  has  in  the 
state  where  rendered,5  would  inevitably  lead  to  the  conclusion  that  where  a 
judgment  of  one  state  had  become  barred  by  the  statute  of  limitations  there 
prevailing,  it  cannot  be  enforced  in  any  other  state.  And  this  doctrine  is 
somewhat  the  better  supported  of  the  two.6 

Particular  Rules  in  Various  Jurisdictions.  —  In  some  of  the  states  there  are  stat- 
utes expressly  providing  within  what  time  actions  on  foreign  judgments  must 
be  brought,7  while  in  others  which  have  no  such  statute,  the  case  is  consid- 

3.  Judgment  May  Be  Enforced  Though  Barred 
by  Statute  of  Limitations  of  State  Where  Rendered. 

—  Miller  v.  Brenham,  68  N.  Y.  83;  Stewart  v. 
Spaulding,  72  Cal.  264. 

4.  See  supra,  this  title,  II.  2.  g.  Rule  as  to 
Dormant  Judgments. 

5.  See  supra,  this  title,  II.  3.  Extent  to  Which 
Foreign  Judgments  Will  Be  Given  Effect. 

6.  Judgment  Barred  in  State  Where  Rendered 
Cannot  Be  Enforced.  —  Bemis  v.  Stanley,  93  111. 
230;  Baker  v.  Stonebraker,  36  Mo/339;  St. 
Louis  Type  Foundry  Co.  v.  Jackson,  128  Mo. 
119.  See  also  Nicholas  v.  Farvvell,  24  Neb. 
180. 

Rule  under  Louisiana  Statute. —  In  Louisiana 
in  accordance  with  general  principles  the  law 
of  the  forum  governs  in  matters  of  prescrip- 
tion, except  so  far  as  a  different  rule  is  estab- 
lished by  statute.  By  statute  in  the  case  of 
foreign  judgments,  the  foreign  statute  of  limi- 
tations is  applicable  "  where  the  two  follow- 
ing conditions  concur:  1st,  where  the  judg- 
ment has  been  rendered  between  persons  who 
reside  out  of  the  state  of  Louisiana,  and  there 
to  be  paid;  and,  2d,  where  the  defendant 
removes  to  the  state  of  Louisiana  after  he  has 
become  entitled  to  the  benefit  of  the  plea  of 
the  statute  of  limitations  of  the  place  where 
the  judgment  was  rendered."  Walworth  v. 
Routh,  14  La.  Ann.  201. 

7.  Statutes  Prescribing  Limitation  of  Actions  on 
Foreign  Judgments  —  Construction  —  California. — 
The  California  Act  of  1852  in  reference  to  the 
time  of  commencing  civil  actions  did  not 
change  that  portion  of  section  17  of  the  Act  cf 
April  22,  1850,  which  provided  that  "  an  ac- 
tion may  be  brought  within  five  years  upon  a 
judgment  or  decree  of  any  court  of  the  United 
States  or  of  any  state  or  territory  within  the 
United  States."  Cavender  v.  Guild,  4  Cal. 
250. 

Florida.  —  The  Florida  statute  of  February 
27,  1782,  prescribes  twenty  years  as  the  period 
within  which  any  action  on  any  judgment  of 
any  court  of  any  state  within  the  United  States 
must  be  instituted.  Sammis  v.  Wightman,  31 
Fla.  10. 

Georgia.  —  The  second  section  of  the  Georgia 


California.  —  Stewart  v.  Spaulding,  72  Cal. 
264. 

District  of  Columbia.  —  Waddill  v.  Cabell,  21 
D.  C.  597- 

Illinois.  —  Bemis  v.  Stanley,  93  111.  230; 
Ambler  v.  Whipple,  139  111.  311,  32  Am.  St. 
Rep.  202;  Ambler  v.  Whipple,  37  111.  A^p.  22; 
Robb  v.  Anderson,  43  111.  App.  575. 

Kansas.  —  Kay  v.  Walter,  28  Kan.  111. 

Louisiana.  —  Walworth  v.  Routh,  14  La. 
Ann.  201. 

Maryland.  —  Duvall  v.  Fearson,  18  Md.  502. 
Nebraska.  —  Packer  v.  Thompson,  2*,  Neb. 
688. 

New  York.  —  Miller  v.  Brenham,  68  N.  Y. 
83;  Hubbell  v.  Coudrey,  5  |ohns.  (N.  Y.)  132. 

Ohio.  —  Stockwell  v.  Coleman,  to  Ohio 
St.  33- 

Vermont.  —  Betts  v.  Johnson,  68  Vt.  549. 

Canada.  —  North  v.  Fisher,  6  Ont.  Rep.  206. 

But  compare  Evans  v.  Cleary,  125  Pa.  St.  204, 
11  Am.  St.  Rep.  886. 

Effect  of  Revival  of  Judgment.  —  A  revival  of 
a  judgment  had  without  any  actual  or  per- 
sonal notice  to  the  defendant,  who  is  not  a 
resident  of  the  state  when  such  revival  is  had, 
does  not  affect  the  running  of  the  statute  of 
limitations  against  such  judgment,  as  a  cause 
of  action  in  the  state  where  the  defendant  re- 
sides.   Kay  v.  Walter,  28  Kan.  in. 

Rule  under  West  Virginia  Statute.  —  Section  13 
of  chapter  104  of  the  West  Virginia  Code  of  1868 
provides  that  "  every  action  upon  a  judgment 
or  decree  rendered  in  any  other  state  or 
country  shall  be  barred,  if  by  the  laws  of 
such  state  or  country  such  action  would  there 
be  barred,  and  the  judgment  or  decree  be  in- 
capable of  being  otherwise  enforced  there." 
Watkins  v.  Wortman,  ig  W.  Va.  78. 

1.  Full  Faith  and  Credit  Clause  Does  Not  Re- 
strict Right  to  Limit  Time  for  Bringing  Actions 
on  Sister  State  Judgments.  —  Bacon  v.  Howard, 
20  How.  (U.  S.)  22;  Napier  v.  Gidiere,  Spears 
Eq.  (S.  Car.)  215,  40  Am.  Dec.  613. 

2.  Action  on  Sister  State  Judgment  May  Be 
Barred  though  Judgment  Might  Be  Enforced  at 
Home.  —  Waddill  v.  Cabell,  21  D.  C. 
Betts  v.  Johnson,  68  Vt.  549. 
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ered  to  come  within  some  one  of  the  classes  which  are  expressly  provided  for. 

(6)  Denial  of  Identity.  —  The  defendant  in  an  action  on  a  foreign  judgment 
may  deny  that  he  is  the  person  against  whom  such  judgment  was  rendered.2 


Act  of  1805,  providing  that  actions  of  debt  upon 
judgments  obtained  in  courts  other  than  the 
courts  of  that  state  shall  be  com  menced  within 
five  years  after  the  judgment  shall  have  been 
obtained,  and  not  afterwards,  was  not  repealed 
in  1848.    Branch  Bank  v.  Kirkpatrick,  5  Ga.  34. 

Nebraska.  —  The  statute  of  limitations  of 
Nebraska  provides  that  an  action  upon  a  for- 
eign judgment  may  be  commenced  within  five 
years  from  the  time  the  cause  of  action  ac- 
crues, and  also  that  if,  when  the  cause  of  ac- 
tion accrues  against  a  person,  he  be  out  of  the 
state,  the  period  limited  for  the  commence- 
ment of  the  action  shall  not  begin  to  run  until 
he  comes  into  the  state.  Therefore,  when  a 
person  against  whom  a  judgment  was  ren- 
dered in  Illinois  ceased  to  be  a  resident  of 
that  state  and  became  a  resident  of  Iowa, 
where  he  continued  to  reside  for  five  years  and 
six  months,  after  which  lime  he  became  a 
resident  of  Nebraska,  an  action  against  him 
in  Nebraska  on  the  Illinois  judgment  would 
not  be  barred  until  he  had  been  a  resident  of 
Nebraska  for  five  years,  where  his  residence 
in  either  of  the  other  states  had  not  been  for  a 
sufficient  length  of  time  to  enable  the  statute 
of  limitations  of  such  state  to  run  in  his  favor. 
Nicholas  v.  Farwell.  24  Neb.  180. 

A  judgment  was  recovered  against  a  certain 
person  in  the  state  of  Iowa.  He  afterwards 
removed  to  Nebraska,  and,  after  residing  in 
that  state  eight  years,  returned  to  Iowa,  where 
personal  service  was  had  upon  him  to  revive 
the  judgment,  and  the  judgment  was  there- 
upon revived  and  an  action  brought  thereon 
in  Nebraska.  It  was  held  that  as  the  judg- 
ment of  revivor  had  been  recovered  within  five 
years  before  bringing  the  action  in  Nebraska, 
it  was  not  barred  by  the  Nebraska  statute  of 
limitations.    Packer  v.  Thompson,  25  Neb.  688. 

Wisconsin.  —  Under  Rev.  Stat.  Wisconsin 
1858,  c.  13S,  §  16,  an  action  upon  a  judg- 
ment or  decree  of  any  court  of  record  of  any 
state  or  territory  within  the  United  States,  or 
of  any  court  of  the  United  States,  must  be 
brought  within  ten  years.  This  limitation 
was,  however,  changed  to  twenty  years  with 
respect  to  United  States  courts  sitting  in  the 
state  of  Wisconsin,  by  section  4220  of  the  revi- 
sion of  1878,  providing  that  "  judgments  of 
United  States  courts  in  this  state  are  put  on  the 
same  footing  as  domestic  judgments,  as  mani- 
festly proper."  Waterman  v.  Waterloo,  69 
Wis.  260. 

1.  English  Kule  —  Simple  Contract  Debts.  —  In 

England  and  Canada  foreign  judgments  rank 
as  simple  contract  debts  with  reference  to  the 
time  for  bringing  action  thereon.  Duplex  v. 
De  Roven,  2  Vern.  540;  North  v.  Fisher,  6 
Ont.  Rep.  206.  And  an  early  New  York  case 
asserted  the  same  rule  in  reference  to  a  sister 
state  judgment.  Hubbell  v.  Coudrey,  5 
Johns.  (N.  Y.)  132. 

Maryland  Kule  —  Debts  of  Record.  —  In  Mary- 
land, on  the  other  hand,  it  is  considered  that 
the  statute  in  reference  to  debts  of  record,  and 
not  that  in  reference  to  simple  contract  debts, 
governs  the  time  for  bringing  an  action  on  a 


sister  state  judgment.    Duvall  v.  Fearson,  18 
Md.  ^02. 

Ohio  Rule  —  Debts  Founded  on  Specialty.  —  The 

courts  of  Ohio  consider  that  the  debt  evi- 
denced by  ajudgment  of  ajusticeof  the  peace 
of  a  sister  state  is  a  debt  "  founded  upon  a 
specialty,"  and,  therefore,  not  barred  until  the 
lapse  of  fifteen  years.  Stockwell  v.  Coleman, 
10  Ohio  St.  33. 

Illinois  Rule  — "Civil  Actions  Not  Otherwise 
Provided  for." —  The  time  for  bringing  actions 
on  foreign  judgments  in  Illinois  is  controlled  by 
section  15  of  the  Act  of  1872,  which  provides 
that  "  all  civil  actions  not  otherwise  provided 
for  shall  be  commenced  within  five  years  next 
after  the  cause  of  action  accrued."  Bemis  v. 
Stanley,  93  111.  230;  Ambler  v.  Whipple,  139 
111.  311,  32  Am.  St.  Rep.  202;  Ambler  v.  Whip- 
ple, 37  111.  App.  22;  Robb  v.  Anderson,  43  111. 

App-  575-  .  . 

New  Jersey  Rule  —  Common-law  Prescription. 

—  In  the  absence  of  any  express  statute  of 
limitations,  it  is  a  general  rule  that  forbear- 
ance for  twenty  years,  unexplained,  unac- 
counted for,  and'unrebutted,  will  extinguish  a 
judgment  as  well  as  all  other  pecuniary  de- 
mands, and  this  rule  applies  as  well  to  a 
judgment  of  another  state  as  to  domestic  judg- 
ments. Gulick  v.  Loder,  13  N.  J.  L.  68,  23 
Am.  Dec.  711. 

Texas  Rule  as  to  Sister  State  Judgments  — 
Analogy  to  Domestic  Judgments.  —  In  Texas  it 
has  been  held  that  the  judgment  of  a  court  of 
record  of  a  sister  state  is  barred  only  by  the 
space  of  time  which  would  cut  off  suit  on  a 
judgment  of  a  domestic  court  record,  viz.,  ten 
years.  Clay  v.  Clay,  13  Tex.  195;  Reid  v. 
Boyd,  13  Tex.  241,  65  Am.  Dec.  61;  Harper  v. 
Nichol,  13  Tex.  151;  Spann  v.  Crummerford, 
20  Tex.  216. 

Texas  Rule  as  to  Judgments  of  Foreign  [Coun- 
tries  —  Debt  Grounded  upon  Contract  in  Writing. 

—  In  Clay  v.  Clay,  13  Tex.  195,  the  court  ex- 
pressed the  opinion,  though  not  expressly 
deciding  the  point,  that  an  action  on  a  judg- 
ment of  a  foreign  country  would  be  barred  in 
four  years  under  the  provision  of  the  statute 
that  all  actions  of  debt 'grounded  upon  any 
contract  in  writing  should  be  barred  in  four 
years.    See  also  Harpers.  Nichol,  13  Tex.  151. 

California  Rule.  —  A  foreign  judgment  is  not 
"  a  contract  or  liability  for  the  payment  of 
money,  founded  on  an  instrument  of  writing 
executed  out  of  this  state  "  within  the  mean- 
ing of  the  California  statute  of  limitations. 
Tappen  v.  Ray.  4  Cal.  287. 

Pennsylvania  Rule.  —  In  the  absence  of  proof 
that  the  law  of  a  sister  state,  where  ajudg- 
ment has  been  rendered,  puts  a  judgment  of 
the  justices  of  the  peace  on  the  same  footing 
with  ordinary  simple  contract  debts  as  to  the 
statute  of  limitations,  the  law  of  that  state 
will  be  presumed  to  be  the  same  as  that  of  the 
state  where  it  is  sought  to  enforce  the  judg- 
ment. Evans  v.  Cleary,  125  Pa.  St.  204,  11 
Am.  St.  Rep.  886. 

2.  Denial  of  Identity.  —  Bentley  v.  Stock, 
Montreal  L.  R.  4  Super.  Ct.  385. 
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(7)  Payment  or  Release.  —  A  recovery  in  an  action  on  a  foreign  judgment 
c"rarye'le°asedU«rSe'      OPP°Sed    *  *  pl°a         ^  >udZment  has  already  been  paid 

(8)  Counterclaim.  -  There  is  no  reason  why  a  defendant  in  an  action  on  a 
foreign  judgment  should  not  be  allowed  to  plead  a  counterclaim  even  although 
the  indebtedness  on  which  it  was  based  accrued  prior  to  the  recovery  of  the 
judgment  sued  on.  It  has  been  held  in  Illinois,  however,  that  a  plea  of 
set-off  against  a  judgment  of  a  sister  state  was  not  authorized  by  a  statute 
allowmg  a  set-off  to  be  pleaded  "  in  any  action  brought  upon  any  contract  or 
agreement  either  express  or  implied."  3 

4.  Amount  of  Recovery  -a.  In  General.  -  In  an  action  on  a  foreign 
udgment  the  plaintiff,  if  successful,  is  entitled  to  recover  the  amount  which 
s  presently  due  on  such  judgment,*  or,  in  case  of  a  judgment  of  a  country 
whose  currency  is  different  from  that  of  the  country  where  it  is  sought  to  be 
enforced,  an  equivalent  amount  in  the  currency  of  the  latter  country  5 


and 


As  to  presumptions  in  reference  to, 
proof  of  identity,  see  the  title  Identity.  ' 

1.  Payment  or  Eelease  a  Good  Defense.  —  Eaton 
v.  Hasty,  6  Neb.  419,  29  Am.  Rep.  365-  Snyder 
v.  Cntchtield.  44  Neb.  66. 

2.  Counter-claim  an  Admissible  Plea.  —  Folsom 
v.  Winch,  63  Iowa  477.  "  The  indebtedness 
from  the  plaintiff  to  the  defendant,"  said  the 
court  in  this  case,  "  in  form  and  substance, 
consists  of  an  independent  cause  of  action' 
and,  while  it  is  probably  true  that  it  could 
have  been  pleaded  as  a  set-off  in  the  action  in 
Minnesota,  the  defendant  was  not  bound  to  so 
plead  it.  Undoubtedly  he  could  have  brought 
an  independent  action  thereon  in  Minnesota, 
and,  this  being  so,  such  an  action  could  be 
brought  in  this  state;  or,  under  the  statute,  it 
may  be  pleaded  as  a  counter-claim  in  the 
courts  of  this  state." 

In  an  action  on  a  foreign  judgment  rendered 
on  a  quantum  meruit  for  legal  services  per- 
formed by  the  plaintiffs  in  such  action,  an 
answer  by  way  of  counter  claim,  alleging  that 
such  judgment  defendant,  expecting  to  become 
the  assignee  of  a  certain  company,  employed  the 
plaintiffs  to  look  after  and  control  all  legal  mat- 
ters pertaining  thereto,  and  that  such  plaintiffs 
failed  to  inform  the  defendant  that  in  order  to 
bind  the  trust  estate  for  attorney's  fees  a  for- 
mal orderof  court  should  be  made  authorizing 
such  employment,  and  that  by  reason  thereof 
said  judgment  was  obtained  against  the  de- 
fendant personally,  is  not  a  mere  defense  that 
should  have  been  pleaded  in  the  original  action, 
and  the  issue  raised  by  such  counter-claim  is 
not  res  adjudicata.  Gates  v.  Newman,  18  Ind 
App.  392. 

Defendant  Cannot  Claim  Damages  for  Rendition 
of  Judgment.  —  In  an  action  on  a  judgment  of 
a  sister  state,  the  defendant  cannot,  by  a  plea 
in  reconvention,  claim  damages  for  the  rendi- 
tion of  such  judgment,  nothing  appearing 
that  would  affect  its  validity  in  the  state  where 
rendered.  Miller  v.  Lovell,  (Tex.  Civ.  App 
1897)  40  S.  W.  Rep.  835. 

3.  Case  Holding  Plea  of  Set-off  Not  Admissible 
under  Statute.  —  Rae  v.  Hulbert,  17  111.  572. 

4.  Execution  Issued  and  Returned  Satisfied  in 
Part.  —  In  an  action  on  a  judgment  of  a  sister 
state,  on  which  execution  has  been  issued  and 
returned  satisfied  in  part,  judgment  can  be  re- 
covered only  for  the  amount  as  to  which  the 
execution  issued  on  the  sister  state  judgment 


was  returned  unsatisfied.  And  this  is  true 
even  although  the  defendant  in  such  sister 
state  judgment  brought  a  suit  and  recovered 
judgment  against  the  officer  who  levied  the 
execution  for  the  taking  of  part  of  the  property 
levied  on.  Arnold  v.  Roraback,  8  Allen 
(Mass.)  429. 

Decree  of  Maintenance  in  State  Where  Divorce 
Not  Allowed  —  Subsequent  Attempt  to  Enforce  in 
State  Where  Divorce  Has  Been  Granted.  —  A  de- 
cree of  maintenance  to  the  wife,  granted  by  a 
court  of  South  Carolina,  where  no  divorce  is 
allowed  by  law,  to  continue  until  the  recon- 
ciliation of  the  parties  or  the  death  of  either 
of  them,  cannot  be  enforced  in  Alabama 
against  the  husband,  who  has  subsequently 
obtained  a  valid  decree  of  divorce  in  the 
courts  of  that  state,  except  for  the  amount  due 
under  the  South  Carolina  decree  at  the  time 
the  Alabama  decree  of  divorce  became  effec- 
tual. Harrison  v.  Harrison,  20  Ala.  629,  56 
Am.  Dec.  227. 

Judgment  for  Penalty  of  Bond.  —  In  Rath  bone 
v.  Rathbone,  10  Pick.  (Mass.)  1,  it  was  held 
that  where  a  sister  state  judgment,  made  a 
cause  of  action  in  Massachusetts,  was  for  the 
penal  sum  of  a  bond,  and  the  issue  was  nul 
tiel  record,  the  judgment  of  the  court  of  Mas- 
sachusetts should  be  that  there  was  such  a 
record  as  the  plaintiff  alleged,  and  he  must 
show  what  sum  was  justly  due  to  him  and 
take  execution  for  that  amount. 

In  Battey  v.  Holbrook,  11  Gray  (Mass.)  212. 
the  plaintiff  had  brought  an  action  upon  a 
judgment  obtained  in  a  circuit  court  of  the 
United  States  in  another  state  for  the  entire 
penalty  of  a  bond,  such  judgment  to  stand  as 
security  for  future  breaches  as  well  as  for  the 
past.  It  was  held  that  the  plaintiff  was  en- 
titled to  judgment  only  for  the  amount  found 
due,  and  for  which  execution  issued  in  the 
circuit  court.  "  The  effective  judgment,"  said 
Thomas,  J.,  delivering  the  opinion  of  the 
court,  "  on  which  execution  issues,  which  be- 
comes a  debt,  and  for  which  an  action  of  debt 
would  lie,  is  the  amount  then  found  in  equity 
to  be  due.  Upon  the  judgment  of  forfeiture 
in  the  penal  sum  of  the  bond  no  execution 
issues,  nor  on  such  judgment  could  debt  be 
maintained.  The  remedy  of  the  plaintiff  for 
future  breaches  is  by  scire  facias." 

5.  Recovery  of  Equivalent  in  Currency  of  Coun- 
try Where  Enforcement  Is   Sought.  —  Scott  v. 
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b.  INTEREST.  —  In  an  action  on  a  foreign  judgment  the  plaintiff  may 
recover  interest  on  the  amount  of  his  judgment,  from  the  time  of  its  rendi- 
tion,1 and  at  the  rate  allowed  by  the  laws  of  the  country  or  state  in  which  the 
judgment  sued  on  was  recovered.3  In  some  states,  however,  the  doctrine 
has-been  asserted  that  interest  should  be  computed  according  to  the  rate 
allowed  in  the  state  in  which  the  action  to  enforce  the  judgment  is  brought. 


Bevan,  2  B.  &  Ad.  78,  22  E.  C.  L.  28,  9  L.  J. 
K  B.  152;  Svvanson  v.  Cooke,  45  Barb.  (N.  Y.) 
574.  See  also  Ex  rel.  Burge,  2  B.  &  Ad.  86, 
note  a,  22  E.  C.  L.  29,  note  a;  Bond  v.  Ives,  6 
Nova  Scotia  167. 

Whether  Rate  of  Exchange  Should  Be  Considered. 
—  In  England  it  is  considered  that  in  comput- 
ing the  amount  for  which  judgment  should  be 
rendered,  the  rate  of  exchange  between  two 
countries  at  the  time  should  be  taken  into  ac- 
count. Scott  v.  Bevan,  2  B.  &  Ad.  78,  22  E. 
C.  L.  28,  9  L.  J.  K.  B.  152.  See  also  Ex  rel. 
Burge,  2  B.  &  Ad.  86,  note  a,  22  E.  C.  L.  29, 
note  a.  ^ 

But  this  has  been  denied  fn  New  York. 
Swanson  v.  Cooke,  45  Barb.  (N.  Y.)  574.  In 
this  case,  which  was  an  action  on  an  English 
judgment,  the  court  gave  judgment  for  the 
plaintiff  for  the  amount  in  dollars  calculated 
at  the  rate  of  $4.84  for  a  pound  sterling,  which 
was  agreed  to  be  the  nominal  value;  and  re- 
fused to  allow  a  claim  of  the  plaintiff  that  be- 
cause the  debt,  if  paid  abroad,  would  have 
been  paid  in  a  currency  equal  to  gold,  there 
should  be  added  to  the  nominal  amount  of  the 
judgment  a  sum  sufficient  to  enable  her  to 
realize  the  nominal  amount  in  gold  at  the 
place  where  the  debt  was  payable. 

1.  Interest  Allowable  on  Foreign  Judgments  — 
Alabama.  —  See  Clarke  v.  Pratt,  20  Ala.  470; 
Harrison  v.  Harrison,  20  Ala.  629,  56  Am. 
Dec.  227. 

Illinois.  —  Prince  v.  Lamb,  I  111.  378;  War- 
ren v.  McCarthy,  25  111.  95. 

Kentucky.  —  Reynolds  v.  Powers,  96  Ky.  481. 

Massachusetts.  —  Hopkins  v.  Shepard,  129 
Mass.  600;  Barringer  v.  King,  5  Gray  (Mass.) 
12;  Arnold  v.  Roraback,  8  Allen  (Mass.)  429. 

Missouri.  —  Shickle  v.  Watts,  94  Mo.  410. 

New  Hampshire.  —  Mahurin  v.  Bickford,  6 
N.  H.  567. 

New  York. — Swanson  v.  Cooke,  45  Barb. 
(N.  Y.)  574- 

Pennsylvania.  —  Wetherill  v.  Stillman,  65 
Pa.  St.  105.  Contra,  Benton  v.  Burgot,  10  S. 
&  R.  (Pa.)  240. 

Washington.  —  See  Ritchie  v.  Carpenter,  2 
Wash.  512. 

Interest  is  recoverable  on  a  judgment  of  a 
sister  state,  though  there  is  no  proof  of  a  statute 
of  such  state  authorizing  the  collection  of  in- 
terest on  judgments  rendered  in  that  state, 
and  the  judgment  itself  by  its  terms  does  not 
purport  to  bear  interest.  Olson  v.  Veazie,  9 
Wash.  481. 

Judgment  on  Its  Face  Bearing  Specified  Interest. 
—  In  an  action  on  a  sister  state  judgment 
which  expresses  upon  its  face  that  it  bears 
interest  at  the  rate  of  a  certain  per  cent,  per 
annum,  such  interest  should  be  allowed  to  the 
plaintiff,  and  there  is  no  necessity  of  offering 
evidence  that  any  interest  on  judgments  is 
allowed  by  the  laws  of  the  state  in  which  such 


judgment  was  rendered.    Hall  v.  Mackay,  78 
Tex.  248. 

California  Doctrine  —  Presumption  that  Judg- 
ment Does  Not  Bear  Interest. —  In  Cavender  v. 
Guild,  4  Cal.  250,  Murray,  C.  J.,  delivering 
the  opinion  of  the  court,  said:  "  The  judg- 
ment of  the  court  of  Missouri  does  not  call 
for  interest,  and  in  the  absence  of  proof  it  will 
be  presumed,  under  the  lasvs  of  that  state,  that 
no  interest  was  allowed  upon  judgments  of 
this  character." 

2.  Interest  Recoverable  at  Rate  Allowed  Where 
Judgment  Was  Rendered.  —  See  Clarke  v.  Pratt, 
20  Ala.  470;  Harrison  v.  Harrison,  20  Ala. 
629,  56  Am.  Dec.  227. 

In  Hawksford  v.  Giffard,  L.  R.  12  App.  122, 
56  L.  J.  P.  C  10,  56  L.  T.  N.  S.  32,  a  judg- 
ment was  obtained  in  the  island  of  Jersey 
founded  on  a  judgment  in  England,  which 
English  judgment  carried  interest  of  four  per 
cent.;  but  the  Jersey  court  allowed  five  per 
cent.' interest  from  the  date  of  the  English 
judgment,  that  being  the  legal  interest  upon  a 
judgment  in  Jersey.  On  appeal  to  the  privy 
council  it  was  held  that  five  per  cent,  interest 
should  run  only  from  the  date  of  the  judgment 
in  the  court  of  Jersey,  on  the  judgment  there 
obtained. 

Where  a  judgment  rendered  in  a  foreign 
state  directs  that  a  portion  thereof  bear  in- 
terest at  a  specified  rate,  but  is  silent  as  to  the 
rate  of  interest  on  the  balance,  in  an  action  on 
the  judgment  in  California,  interest  on  the 
balance  should  be  computed  at  the  rate  allowed 
by  the  law  of  the  foreign  state;  but  the  allow- 
ance of  a  less  rate  of  interest  is  not  error  of 
which  the  judgment  debtor  can  complain. 
Stewart  v.  Spaulding,  72  Cal.  264. 

Proof  of  Rate  of  Interest  Where  Judgment  Was 
Rendered  Necessary.  —  In  a  suit  upon  a  judg- 
ment or  decree  of  another  state  no  interest  can 
be  allowed  without  the  intervention  of  a  jury, 
and  proof  of  the  law  prescribing  the  rate  of 
interest  in  the  state  where  the  judgment  was 
rendered.  The  court  cannot  take  judicial  no- 
tice of  the  rate  of  interest  in  a  sister  state  from 
the  table  of  interest  prepared  by  the  secretary 
of  state  and  appended  to  the  acts  of  the  legis- 
lature as  required  by  law.  Clarke  v.  Pratt,  20 
Ala.  470;  Harrison  v.  Harrison,  20  Ala.  629, 
56  Am.  Dec.  227.  See  also  Hunt  v.  Mayfield, 
2  Stew.  (Ala.)  124. 

3.  Doctrine  that  Interest  Should  Be  Computed  at 
Rate  Allowed  in  State  Where  Enforcement  of  Judg- 
ment Is  Sought.  —  Barringer  v.  King,  5  Gray 
(Mass.)  9;  Hopkins  v.  Shepard,  129  Mass.  600. 
The  doctrine  of  the  Massachusetts  court  is 
that  the  interest  is  allowed  by  way  of  dam- 
ages, and  therefore  the  rule  of  damages  of  the 
court  where  the  action  is  brought  should  pre- 
vail. 

In  an  action  upon  a  judgment  of  a  court  of 
a   sister   state   a  verdict  for  the  aggregate 
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IV.  Proof  of  Foreign  Judgments— 1.  Judgments  of  Foreign  Countries.— 

There  are  three  ways  in  which  a  judgment  of  a  foreign  country  may  be 
proved,  one  of  which  must  be  observed  unless  impediments  are  shown  to  exist 
which  would  let  in  secondary  evidence.1  These  are,  (i)  by  an  exemplification 
under  the  great  seal ; 8  (2)  by  a  copy  proved  to  be  a  true  copy;8  by  a  witness 
who  has  personally  compared  it  with  the  original  record  in  the  proper  cus- 
tody; 4  and  (3)  by  the  certificate  of  an  officer  authorized  by  law  to  make 
it,   which  certificate   must    itself    be    properly  authenticated 5  by  proving 


amount  of  the  judgment  there  rendered,  in- 
cluding the  costs  of  the  proceeding  in  the  sis- 
ter state,  and  interes.t  thereon  from  the  date  of 
the  judgment  at  the  legal  rate  in  the  state 
where  it  is  sought  to  be  enforced,  is  not  errone- 
ous, the  judgment  itself  allowing  interest 
thereon.    Ritchie  v.  Carpenter,  2  Wash.  512. 

Kentucky  Rule.  —  It  is  provided  by  statute  in 
Kentucky  that  judgments  of  courts  of  record 
in  sister  states  shall  be  presumed,  unless  the 
contrary  be  shown,  to  bear  a  like  rate  of  in- 
terest as  judgments  rendered  in  Kentucky. 
Reynolds  v.  Powers,  96  Ky.  481. 

1.  Secondary  Evidence  May  Be  Admitted  When 
Proof  in  Other  Ways  Impossible.  —  See  Phillips 
v.  Lyons,  1  Tex.  391;  Church  v.  Hubbart,  2 
Cranch  (U.  S.)  187. 

It  has  been  held  in  Virginia  that  transac- 
tions respecting  civil  suits  in  foreign  countries 
may  be  proved  by  depositions  and  letters  be- 
cause it  is  not  always  in  the  power  of  a  party 
to  procure  copies.  Young  v.  Gregorie,  3  Call 
(Va.)  446,  2  Am.  Dec.  556;  Hadfield  v.  Jame- 
son 2  Munf.  (Va.)  53. 

A  Vesting  Order  of  the  Court  of  Chancery  of 
England  under  the  seal  of  the  court  is  an  origi- 
nal order  which  upon  production  proves  itself 
under  the  imperial  statute  14  and  15  Vict.,  c. 
99,  and  is,  therefore,  properly  admitted  and 
received  in  evidence  in  the  courts  of  Canada. 
Cahuac  v.  Scott,  22  U.  C.  C.  P.  551 . 

2.  Exemplification  under  Great  Seal —  United 
States.  — Church  v.  Hubbart,  2  Cranch  (U.  S.) 
187. 

Illinois.  —  Thompson  v.  Mason,  4  111.  App. 
452. 

New  Hampshire.  —  Mahurin  v.  Bickford,  6 
N.  H.  567;  Hutchins  v.  Gerrish,  52  N.  H.  205, 
"  13  Am.  Rep.  19. 

New  York. — Vandervoort  v.  Smith,  2  Cai. 
(N.  Y.)  155.  See  also  Lazier  v.  Westcott,  26 
N.  Y.  146,  82  Am.  Dec.  404. 

Texas.  —  Phillips  v.  Lyons,  1  Tex.  391. 

"  Great  Seal  "  Means  the  Seal  of  the  Nation,  and 
the  seal  of  one  of  the  states  of  the  American 
Union  will  not,  in  foreign  courts,  give  the 
sanction  of  authority  per  se  to  the  records  pur- 
porting to  be  authenticated  thereby.  Phillips 
v.  Lyons  1  Tex.  391;  Wellborn  v.  Carr,  1 
Tex.  463. 

Seal  Need  Not  Be  Proved.  —  The  exemplifica- 
tion of  a  foreign  judgment  is  good  in  Ontario 
without  proof  of  seal.  Henebery  v.  Turner,  2 
Ont.  Rep.  284. 

Presumption  of  Correctness.  —  Exemplifications 
of  the  record  of  judicial  proceedings  in  a  for- 
eign country  must  be  considered  prima  facie 
as  correct;  if  incorrect,  the  onus  probandi  lies 
on  the  opposite  party.  Woodbridge  j\  Austin, 
2  Tyler  (Vt.)  364,  4  Am.  Dec.  740. 

Seal  of  Foreign  Secretary  —  When  Insufficient. 
■ — A  copy  of  proceedings  in  a  tribunal  in  a  for- 


eign country  certified  under  the  seal  of  arms 
of  the  secretary  of  state  for  foreign  affairs  of 
such  country  is  not  even  prima  facie  evidence 
unless  it  be  made  to  appear  that  such  officer 
has  the  official  custody  of  records  of  that  de- 
scription. Vandervoort  v.  Smith,  2  Cai.  (N. 
Y.)  155. 

Private  Seal  of  Judge  Not  Sufficient.  —  A  pri- 
vate seal  of  a  judge  of  a  court  of  one  of  the 
United  States  is  not  evidence  of  the  transac- 
tions of  such  court;  a  certificate  under  the 
seal  of  the  governor  of  the  state  should  also 
be  produced  to  show  that  the  person  repre- 
sented to  be  the  judge  fills  that  office.  Brown 
v.  Hudson,  Taylor  (U.  C.)  369. 

Authenticated  Copy  Insufficient.  —  A  judgment 
of  the  supreme  court  of  Jamaica  cannot  be 
proved  so  as  to  be  received  in  evidence  in 
England  by  showing,  (1)  by  a  certificate  of  the 
governor  under  the  great  seal  of  the  island  that 
a  certain  person  is  a  notary  public  and  secre- 
tary of  the  island ;  (2)  by  showing  by  certificates 
of  the  notary  public  that  another  person  is  clerk 
of  the  supreme  court;  and  (2)  by  producing 
an  instrument  purporting  to  be  a  copy  of  the 
judgment  under  the  hand  of  such  clerk,  for 
this  is  a  mere  authenticated  copy  of  the  judg- 
ment and  not  an  exemplification.  And  this  is 
true  although  such  copies  are  usually  received 
in  evidence  in  the  island  of  Jamaica.  Apple- 
ton  v.  Braybrook,  2  Stark.  6,  3  E.  C.  L.  293; 
Black  v.  Braybrook.  2  Stark.  7,  3  E.  C.  L.  294. 

3.  Copy  Proved  to  Be  True  —  United  States.  — 
Church  v.  Hubbart,  2  Cianch  (U.  S.)  187. 

Illinois.  —  Thompson  v.  Mason,  4  111.  App. 
452. 

New  Hampshire.  —  Mahurin  v. 
6  N.  H.  567;  Hutchins  v.  Gerrish, 
205,  13  Am.  Rep.  19. 

New  York.  —  See  Vandervoort  v. 
Cai.  (N.  Y.)  163. 

Texas.  —  Phillips  v.  Lyons,  1  Tex.  391. 

Canada. — Campion  v.  Long,  Hil.  T.  (New 
Bruns.)  1834. 

4.  Proof  by  Witness  Who  Has  Compared  Copy 
with  Original  Record.  —  Thompson  Mason,  4 
111.  App.  452;  Hutchins  v.  Gerrish,  52  N.  H. 
205,  13  Am.  Rep.  19.  See  alto  Catlett  r. 
Pacific  Ins.  Co.,  1  Paine  (U.  S.)  594. 

In  Collins  v.  Mathew,  5  East  473,  Lord 
Ellenborough,  C.  J.,  said  that  an  Irish  judg- 
ment, though  since  the  Union  it  was  a  record, 
was  only  provable  by  an  examined  copy  on 
oath. 

5.  Certificate  under  Seal  of  Authorized  Officer  — 

England.  —  See  Flindt  v.  Atkins,  3  Campb. 

215. 

Canada.  —  Tilton  v.  McKay,  24  U.  C.  C.  P.  94. 
United    States.  — Church    v.     Hubbart,  2 
Cranch  (U.  S.)  187. 

Illinois.  —  Thompson  v.  Mason,  4  111.  App. 

4!  2. 


Bickford, 
52  N.  H. 

Smith,  2 
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the  signature  of  the  certifying   officer  and  the  genuineness  of  the  seal 


Minnesota.  —  Gunn  v.  Peakes,  36  Minn.  177, 
1  Am.  St.  Rep,  661. 

New  Hampshire.  —  Mahurin  v.  Bickford,  6 
N.  H.  567;  Hutchins  v.  Gerrish,  52  N.  H.  205, 
13  Am.  Rep.  19. 

New  York.  —  See  Vandervoort  v.  Smith,  2 
Cai.  (N.  Y.)  163. 

Texas.  —  Phillips  v.  Lyons,  1  Tex.  391. 

A  record  of  a  Canadian  judgment,  which  is 
authenticated  by  the  seal  of  the  court  and 
signed  by  the  clerk  in  his  official  capacity,  is 
sufficiently  proved  at  common  law,  and  under 
the  statutes  of  Michigan  foreign  judgments 
may  be  proved  according  to  the  rules  of  the 
common  law.  Capling  v.  Herman,  17  Mich. 
524. 

Proof  under  the  Seal  of  the  Court.  —  The  mere 
exemplification  of  a  judgment  of  a  foreign 
country  without  any  evidence  of  examination 
will  be  sufficient  to  establish  such  judgment 
if  properly  proved  to  be  under  the  seal  of  the 
court,  as  this  is  the  common  proof  given  of 
foreign  judgments.  Warener  v.  Kingsmill,  7 
U.  C.  Q.  B.  409.  See  also  Hesketh  v.  Ward, 
17  U.  C.  C.  P.  190. 

But  the  copy  of  the  judgment  itself  must  be 
authenticated  by  the  seal  of  the  court;  it  is 
not  sufficient  that  the  clerk's  signature  and 
authority  are  authenticated  by  a  certificate  of 
the  judge  under  such  seal.  Pool  v.  Hill,  4 
New  Bruns.  184. 

In  an  action  in  Canada  on  an  English  judg- 
ment, a  certified  copy  thereof  under  the  hand 
of  one  of  the  masters  of  the  court  is  not  admis- 
sible, for  such  a  document  would  not  be  ad- 
missible in  England,  and,  therefore,  does  not 
become  admissible  in  Canada  under  the  im- 
perial Act  14  and  15  Vict.,  c.  99,  §  )  1,  requiring 
that  every  document  which  shall  be  admissible 
in  evidence  in  any  court  of  justice  in  England, 
Wales  or  Ireland,  without  proof  of  the  seal  or 
stamp,  or  signature  authenticating  the  same, 
or  of  the  judicial  or  official  character  of  the 
person  appearing  to  have  signed  the  same, 
shall  be  admitted  in  evidence  to  the  same  ex- 
tent and  for  the  same  purpose  in  any  court  of 
justice  of  any  of  the  British  colonies.  In  such 
case  the  plaintiff  should  have  produced  an 
exemplification  under  the  seal  of  the  court. 
Hesketh  v.  Ward,  17  U.  C.  C.  P.  190. 

Seal  Necessary  if  Court  Possesses  One.  —  Alves 
*.  Bunbury,  4  Campb.  28. 

Illegible  and  Worn  Seal.  —  If  a  colonial  court 
possesses  a  seal  it  must  be  used  for  the  pur- 
pose of  authenticating  a  judgment  of  the 
court,  although  it  is  so  much  worn  as  no 
longer  to  make  any  impression.  Cavan  v. 
Stewart,  I  Stark  525,  2  E.  C.  L.  200. 

It  Must  Be  Shown  that  Seal  Is  That  of  Court 
Which  Kendered  Judgment.  —  Catlett  v.  Pacific 
Ins.  Co.,  1  Paine  (U.  S.)  594. 

In  an  action  in  Canada,  on  a  judgment  pur- 
porting to  be  rendered  in  the  District  Court  for 
the  tenth  district  of  the  state  of  California,  a 
transcript  of  the  judgment  was  produced  in 
evidence,  certified  by  the  clerk  of  the  district 
court,  bearing"  an  impression  of  "District 
Court,  14th  District,  Nevada  County,  Califor- 
nia." At  the  trial  it  was  objected  that  this 
seal  could  not  be  accepted  to  prove  the  judg- 
ment-as  the  Canadian  statute  required  that 


any  transcript  to  be  given  in  evidence  should 
be  under  the  seal  of  the  court  in  which  it  was 
recovered.  It  was  held  that  it  was  not  suffi- 
ciently shown  that  the  seal  was  that  of  the 
court  by  which  the  judgment  was  rendered, 
and  that  the  proof  of  the  judgment  was  not 
sufficiently  established.  Junkin  v.  Davis,  22 
U.  C.  Q.  B.  369,  affirming  6  U.  C.  C.  P.  408. 

The  statute  13  and  14  Vict.,  c.  19,  §  1,  en- 
acts that  any  judgment  in  any  court  of  record 
in  the  United  States,  or  of  any  state  of  the 
United  States  of  America,  shall  and  may  be 
proved  in  any  suit,  action,  or  proceeding,  either 
in  law  or  equity,  in  Upper  Canada,  in  which 
proof  of  any  such  judgment  shall  be  neces- 
sarv,  by  an  exemplification  of  the  same  under 
the  seal  of  the  said  courts  respectively,  with- 
out any  proof  of  the  authenticity  of  such  seal, 
or  other  proof  whatever,  in  the  same  manner 
as  any  judgment  of  any  of  the  superior  courts 
of  common  law  or  equity  in  Upper  Canada  is 
proved  by  an  exemplification  thereof  in  any 
proceeding  in  the  said  last-mentioned  courts 
respectively.  Under  this  statute  a  judgment 
of  the  Supreme  Court  of  the  state  of  New  York 
is  not  properly  authenticated  where  the  cer- 
tificate is  made  out  by  the  clerk  of  the  county 
under  the  seal  of  the  county;  for  while  it  may 
be  that  the  seal  of  the  county  is  also  the  seal 
of  the  court  and  the  clerk  of  the  county  the 
clerk  of  the  court,  this  cannot  be  assumed  to 
be  so  in  the  absence  of  proof.  Woodruff  v. 
Walling,  12  U.  C.  Q.  B.  501. 

Pule  under  California  Statute,  —  Section  1906 
of  the  California  Code  of  Civil  Procedure 
which  provides  that  "  a  judicial  record  of  a 
foreign  court  may  be  proved  by  the  attestation 
of  the  clerk,  with  the  seal  of  the  court  an- 
nexed," etc.,  clearly  refers  to  copies  of  such 
records,  although  the  word  "  copy  "  is  not 
expressly  used,  for  it  is  included  in  the  word 
"  attestation  "  and  is  necessarily  contem- 
plated throughout  the  entire  section,  as  the 
notion  of  ar.  original  judicial  record  requiring 
the  attestations  and  certificates  mentioned  in 
the  section  is  incongruous  and  not  to  be  enter- 
tained. Wickersham  v.  Johnston,  104  Cal. 
407,  43  Am.  St.  Rep.  118.  See  also  Attest  — 
Attestation,  vol.  3,  p.  273. 

Who  Should  Certify  When  Country  Has  Been 
Conquered  Since  Rendition  of  Judgment.  —  A  copy 
of  proceedings  by  a  French  tribunal  in  the 
Island  of  St.  Domingo,  which  island  subse- 
quently fell  into  the  hands  of  the  British  by 
'conquest,  is  admissible  when  certified  under 
the  hand  and  seal  of  the  British  governor  of 
that  part  of  the  island  where  the  transaction 
took  place  under  the  French  government,  and 
attested  by  the  British  governor's  secretary. 
This  appears  to  be  the  best  evidence  of  the 
authenticity  of  such  record  which  the  nature 
and  circumstances  of  the  case  will  admit  of. 
Hadfield  v.  Jameson,  2  Munf.  (Va.)  53. 

Mere  Certificate  that  Judgment  Was  Rendered 
Insufficient.  —  A  certificate  of  the  clerk  of  a 
court  of  a  foreign  country  that  on  a  certain 
day  judgment  has  been  rendered  in  a  certain 
suit  for  a  specified  sum  is  not  evidence  of  such 
judgment  where  there  is  no  exemplification  or 
sworn  copy  of  a  record,  no  original  rninute  of 
a  judgment,  nor  any  evidence  that  it  was  not 
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affixed,*  or,  if  the  court  has  no  seal,  by  proof  of  that  fact  and  of  the  signature 
and  authority  of  the  certifying  officer.3 

Whether  Entire  Record  Must  Be  Produced.  —  While  a  copy  of  the  judgment  alone 
of  a  foreign  tribunal  may  be  sufficient  to  establish  the  fact  that  such  a  judg- 
ment  has  been  rendered,3  the  entire  record  must  be  produced  when  it  is 
sought  to  establish  anything  more  than  this.4 

Effect  of  Alterations  in  Record.  —  A  record  of  a  judgment  of  a  foreign  country  is 
not  invalidated  by  the  fact  that  there  are  alterations  therein,  when  such  altera 
tions  are  verified  by  the  initials  of  the  clerk  of  the  court  from  which  the  record 
comes  and  there  is  nothing  to  lead  any  one  to  doubt  that  they  were  made  in 
good  faith,  and  in  accordance  with  the  truth,  by  the  proper  officer  and  at  the 
appropriate  time.5 

2.  Sister  State  Judgments  —  ^.  Statutory  Regulation.  —  In  pursuance 
of  the  constitutional  provision  authorizing  such  legislation,6  it  has  been  pro- 
vided by  Act  of  Congress  that  "  the  records  and  judicial  proceedings  of  the 
courts  of  any  state  or  territory,  or  of  any  such  country  [subject  to  the  juris- 
diction of  the  United  States],  shall  be  proved  or  admitted  in  any  other  court 
within  the  United  States,  by  the  attestation  of  the  clerk,  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  jud»-e 
chief  justice,  or  presiding  magistrate,  that  the  said  attestation  is  in  due  form  "  » 


the  ordinary  course  to  enter  judgment  on  a 
roll.  Norton  v.  Post,  5  U.  C.  Q.  B.  (O.  S.) 
137. 

1.  Proof  of  Signature  of  Officer  and  Seal.  — 

Thompson  v.  Mason,  4  111.  App.  452;  Dorsey 
v.  Maury,  10  Smed.  &  M.  (Miss.)  298. 

Attestations  of  the  judicial  records  of  for- 
eign countries  should  be  received  as  other 
matters  of  facl,  and  subject  to  the  same  rules 
of  evidence.  Delafield  v.  Hand,  3  Johns.  (N. 
Y.)  310;  Lincoln  v.  Battelle,  6  Wend.  (N.  Y.) 
475.  See  also  Anonymous,  9  Mod.  66;  Henry 
v.  Adey,  3  East  22t. 

A  copy  of  the  sentence  of  a  court  of  a  for- 
eign country  under  the  seal  of  the  court  and 
signed  by  the  actuary  in  the  absence  of  the 
register,  accompanied  with  a  deposition  of  a 
witness  proving  the  seal  and  signature,  is  a 
sutfkient  authentication.  Gardere  v.  Colum- 
bian Ins.  Co.,  7  Johns.  (N.  Y.)  514;  Lincoln  v. 
Battelle,  6  Wend.  (N.  Y.)  475. 

Seal  Sufficiently  Authenticates  Records.  —  By 
common  consent  and  general  usage  the  seal  of 
a  foreign  court  of  admiralty  is  considered  as 
sufficiently  authenticating  its  records  when  its 
judgments  are  introduced  as  evidence  in  the 
courts  of  another  country.  Thompson  v. 
Stewart,  3  Conn.  171,  8  Am.  Dec.  168. 

2.  Proof  that  Court  Has  No  Seal,  and  of  Signa- 
ture and  Authority  of  Officer.  —  Alves  v.  Bun- 
bury,  4  Campb.  28;  Talcott  v.  Delaware  Ins. 
Co.,  2  Wash.  (U.  S.)449;  Thompson  v.  Mason, 
4  111.  App.  452. 

A  copy  of  a  judgment  of  a  court  of  a  foreign 
country  is  duly  authenticated  when  it  is  shown 
that  the  document  purporting  to  be  such  copy 
is  signed  by  the  clerk  of  the  court  who  is  the 
keeper  of  the  records  of  that  court,  that  his 
signature  validated  all  its  proceedings,  that 
the  court  has  no  seal,  that  the  seal  used  in  the 
certificate  is  the  seal  of  the  royal  college  of 
notaries,  and  that  the  document  is  authenti- 
cated in  the  customary  way  in  which  records 
are  authenticated  to  be  sent  to  foreign  coun- 
tries.   Packard  v.  Hill.  7  Cow.  (N.  Y.)  434. 

3.  A  Sentence  of  a  Court  of  Admiralty  of  a  for- 


eign country  is  sufficient  evidence  of  a  con- 
demnation   without   showing    the  previous 
proceedings.    Gardere  v.  Columbian  In=.  Co 
7  Johns.  (N.  Y.)  514. 

4.  When  Entire  Record  Must  Be  Produced.  — 
The  proceedings  of  a  foreign  court  of  admir- 
alty before  whom  the  question  whether  a  ship 
was  a  lawful  prize  or  not  was  tried,  is  the  best 
evidence  and  must  be  produced  to  show  the 
reasons  assigned  for  condemnation  or  acquit- 
tal. Messonier  v.  Union  Ins.  Co.,  1  Nott  & 
M.  (S.  Car.)  155. 

While  a  copy  of  the  judicial  record  of  an 
order  of  a  court  of  a  foreign  country  admitting 
a  will  to  probate  is  admissible  in  evidence  in 
California,  it  is  not  in  itself  sufficient  to  sup- 
port any  right  asserted  by  a  party  under  the 
will.  In  order  to  establish  such  right  the 
pleadings,  petitions,  or  proceedings  which  led 
up  to  the  order  of  the  foreign  court  and  gave 
jurisdiction  to  make  it  should  be  introduced  so 
as  to  make  the  record  complete.  Wickersham 
v.  Johnston,  104  Cal.407,  43  Am.  St.  Rep.  118. 
See  also  Young  v.  Rosenbaum,  39  Cal.  646; 
Norton  v.  Post,  5  U.  C.  Q.  B.  (O.  S.)  137. 

A  Judgment  of  a  Foreign  Country  Is  Sufficiently 
Proved  by  a  record  upon  its  face  complete  and 
regular,  showing  the  commencement  and 
pendency  of  an  action,  service  of  summons 
therein  upon  the  defendant  and  his  appear- 
ance, together  with  other  proceedings  culmi- 
nating in  a  money  judgment  against  the 
defendant  duly  entered.  Gunn  v.  Peakes,  36 
Minn.  177,  1  Am.  St.  Rep.  661. 

5.  Effect  of  Alterations  in  Record.  —  Lazier  v. 
Westcott,  26  N.  Y.  146,  82  Am.  Dec.  404.  As 
to  the  liability  of  public  officers  for  alterations 
of  records,  see  Alteration  of  Records,  vol. 
2,  p.  284. 

6.  Article  IV.,  Section  1,  of  the  Federal  Constitu- 
tion, provides  that  "  the  Congress  may  by  gen- 
eral laws  prescribe  the  manner  in  which  such 
acts,  records,  and  proceedings  [of  the  several 
states]  shall  be  proved." 

7.  Manner  of  Authenticating  Sister  State  Judg- 
ments. —  United     States     Revised  Statutes, 
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Mode  of  Authentication  Prescribed  by  Act  of  Congress  Not  Exclusive.  —  While  this  act 
absolutely  requires  that  the  judicial  records  to  which  it  applies  shall  when 
proved  in  accordance  with  its  provisions,  be  admitted  everywhere  within  the 
United  States,  the  mode  of  authentication  is  not  exclusive  of  any  other  which 
a  state  may  see  proper  to  adopt;  that  is,  a  state  may  admit  the  records  of 
sister  states  on  less  proof  than  the  Act  of  Congress  requires,  but  cannot  require 


more.1 

8  005-  Hutchins  v.  Gerrish,  52  N.  H.  205,  13 
Am.  Rep.  19;  Kinseley  v.  Rumbough,  96  N. 
Or.  193. 

When  the  clerk  of  a  court  of  a  sister  state, 
in  which  a  judgment  was  rendered,  has  certi- 
fied a  transcript  of  the  proceedings  under  the 
seal  of  the  court,  and  the  presiding  judge  of 
the  court  has  certified  that  the  attestation  is  in 
due  form,  this  is  all  that  the  Act  of  Congress 
requires.  Thompson  v.  Manrow,  1  Cal.  428; 
Horner  v.  Spelman,  -7S  111.  206;  Ducommun  v. 
Hvsinger,  14  111.  249;  Hull  v.  Webb,  78  III. 
App  617;  Moyer  v.  Lyon,  38  Mo.  App.  635; 
Ransom  v.  Wheeler,  12  Abb.  Pr.  (N.  Y.  C.  PI.) 
139;  Murphy  v.  Marscheider,  (Supreme  Ct.) 
4  n!  Y.  Supp.  799;  Pringle  v.  Woolworth,  90  N. 
Y.  502. 

No  Certificates  Other  than  Those  Prescribed  by 
Act  of  Congress  Necessary.  —  In  the  authentica- 
tion of  the  judgment  of  a  sister  state  it  is  not 
necessary  that  the  official  character  of  the 
certifying  judge  or  magistrate  shall  be  certified 
by  the  governor  under  the  great  seal  of  the 
state,  nor  that  the  clerk  of  the  court  shall  cer- 
tify under  his  hand  and  seal  of  office  that  the 
certifying  judge  or  magistrate  is  duly  com- 
missioned and  qualified.  Kinseley  v.  Rum- 
bough,  96  N.  Car.  193. 

But  if  such  a  certificate  be  appended,  it  does 
not  vitiate  the  transcript,  but  is  mere  surplus- 
age. Weeks  v.  Downing,  30  Mich.  4;  Moyer 
v.  Lyon,  38  Mo.  App.  635.  See  also  Murphy 
v.  Marscheider,  (Supreme  Ct.)  4  N.  Y.  Supp. 
799;  Pringle  v.  Woolworth,  90  N.  Y.  502. 

Parol  Evidence  Is  Not  Competent  to  prove  a 
judgment  of  a  sister  state  in  an  action  there- 
on. Schwab  Clothing  Co.  v.  Cromer,  (Indian 
Ter.  1898)43  S.  W.  Rep.  951. 

Nor  to  supply  defects  in  the  record  of  a  state 
judgment  which  is  made  a  cause  of  action  in 
a  federal  court.  Henning  v.  Planters'  Ins. 
Co.,  28  Fed.  Rep.  Re- 
certified Copy  of  Record  Must  Be  Produced.  — 
The  only  evidence  admissible  to  prove  a  judg- 
ment of  a  sister  state  is  a  certified  copy  of  the 
record.  And  where  there  is  no  claim  or  show- 
ing that  the  record  itself  is  lost  or  destroyed 
so  that  a  copy  thereof  cannot  be  obtained,  the 
mere  loss  of  a  certified  copy  which  a  party  has 
obtained  will  not  warrant  the  admission  of 
parol  evidence  to  prove  such  judgment. 
Kentzler  v.  Kentzler,  3  Wash.  166,  28  Am.  St. 
Rep.  21. 

Statute  Must  Be  Followed  in  Every  Substantial 
Detail. —  The  authentication  of  a  judgment  of 
a  court  of  a  sister  state  is  wholly  a  matter  of 
Statutory  regulation,  and  the  statutory  pro- 
visions must  be  followed  in  every  substantial 
detail.    Moyer  v.  Lyon,  38  Mo.  App.  635. 

Exemplification  Admissible  Though  Slovenly.  — 
An  exemplification  of  a  judgment  of  a  sister 
state,  which  appears  to  be  authenticated,  and 
is  sufficiently  full,  is  entitled  to  credit  although 
13  C.  of  L. — 66 


such  exemplification  be  slovenly  and  liable  to 
some  suspicion.  Stephen  v.  Coleman,  1  Brev. 
(S.  Car.)  232. 

To  What  Records  the  Act  of  Congress  Applies. 
—  The  Act  of  Congress  with  reference  to  the 
authentication  of  sister  state  judgments  ap- 
plies to  all  records  and  judicial  proceedings  of 
courts  when  the  nature  of  the  tribunal  will 
admit  of  the  required  proof.  Hutchins  v. 
'Gerrish,  52  N.  H.  205,  13  Am.  Rep.  19.  As, 
for  example,  to  a  grant  of  letters  of  adminis- 
tration.   Hope  v.  Hurt,  59  Miss.  174. 

Statute  Applies  to  Authentication  of  State 
Records  in  Federal  Courts.  —  U.  S.  v.  Biebusch, 
1  McCrary  (U.  S.)  42.  In  this  case  the  court 
disapproved  the  case  of  Bennett  v.  Bennett, 
Deady  (U.  S.)  300,  in  which  a  contrary  opinion 
was  expressed. 

And  of  Federal  Records  in  State  Courts.  —  See 
Dorsey  v.  Maury,  10  Smed.  &  M.  (Miss.)  298. 

Judgment  on  Appeal  —  Transcript  of  Appellate 
Court  Judgment  Proper.  —  If  a  judgment  of  an 
inferior  court  has  been  appealed  from,  and 
the  Supreme  Court  has  pronounced  a  final  judg- 
ment thereon,  and  the  judgment  or  demand 
passed  upon  is  sought  to  be  enforced  in  an- 
other state,  the  record  of  the  proceedings  of 
the  Supreme  Court,  being  the  final  judgment 
in  the  cause,  is  the  proper  transcript  to  pre- 
sent to  enable  the  courts  of  such  other  state  to 
ascertain  how  far  the  judgment  is  conclusive 
in  the  state  where  it  was  rendered.  McLaren 
v.  Kehler,  23  La.  Ann.  80,  8  Am.  Rep.  591. 

1.  Mode  of  Authentication  Prescribed  by  Act  of 
Congress  Not  Exclusive  —  California. —  See  Bean 
v.  Loryea,  81  Cal.  151. 

Michigan.  —  Dean  v.  Chapin,  22  Mich.  275. 

Minnesota.  —  In  re  Ellis,  55  Minn.  401,  43 
Am.  St.  Rep.  514. 

Mississippi.  —  Hope  v.  Hurt,  59  Miss.  174. 

Pennsylvania.  —  Otto  v.  Trump,  115  Pa.  St. 
425;  Ohio  v.  Hinchman,  27  Pa.  St.  485;  Kean 
v.  Rice,  12  S.  &  R.  (Pa.)  208.  See  also  Ameri- 
can L.  Ins.,  etc.,  Co.  v.  Rosenagle,  77  Pa.  St. 
515. 

The  Absence  of  Any  legislation  in  a  State  on 
the  Subject  must  be  construed  as  indicative  of 
the  intention  of  the  legislature  to  adopt  the 
Act  of  Congress,  or  a  willingness  to  leave  the 
matter  to  be  controlled  by  the  federal  legisla- 
tion.   Hope  v.  Hurt,  59  Miss.  174. 

Proof  According  to  the  Common  Law.  —  As  the 
Act  of  Congress  has  no  negative  words,  the 
records  of  a  sister  state  may  be  established 
by  any  competent  proof  known  to  the  common 
law.  Otto  v.  Trump,  115  Pa.  St.  425;  Baker 
v.  Field,  2  Yeates  (Pa.)  532.  See  also  Etz  v. 
Wheeler,  23  Mo.  App.  449;  Snyder  v.  Wise,  10 
Pa.  St.  157. 

Proof  of  Records  of  Federal  Court  in  West  Vir- 
ginia.—  Section  5  of  chapter  130  of  the  Code 
of  West  Virginia  of  1868  applies  as  well  to  the 
records  of  the  District  Court  of  the  United 
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b.  Attestation  of  Clerk  —  (i)  What  It  Should  Contain  —  Under  the 
Act  of  Congress  it  is  the  duty  of  the  clerk  or  prothonotary  of  the  court  whose 
judgment  is  to  be  authenticated  simply  to  attest  or  certify  to  the  correctness 
of  the  transcript  taken  from  the  records.1  His  certificate  must  show  that  he 
is  the  clerk  of  the  court  by  which  the  judgment  was  rendered,2  but  need  not 
affirmatively  show  that  he  is  the  proper  custodian  of  the  records  of  the  court  ■ 
nor  where  the  legal  custody  thereof  belongs.* 

(2)  Whether  Deputy  Clerk  May  Attest.  —  It  seems  to  be  established  as  a 
general  rule  that  an  attestation  by  a  deputy  clerk  is  insufficient  5  but  the 


States,  held  within  the  state,  as  to  the  records 
of  the  courts  of  the  state;  and  a  copy  of  a  judg- 
ment rendered  in  the  District  Court  of  the 
United  States,  in  the  state,  attested  by  the 
clerk  of  such  court,  according  to  the  pro- 
visions of  such  section,  will  ordinarily  be  re- 
ceived as  evidence  of  the  existence  of  such 
judgment.  Dickinson  v.  Chesapeake,  etc..  R. 
Co.,  7  W.  Va.  390. 

1.  Clerk  Must  Certify  to  Correctness  of  Tran- 
script. —  Andrews  v.  Flack,  88  Ala.  294;  Mc- 
Rae  v.  Stokes,  3  Ala.  401;  Moyer  v.  Lyon,  38 
Mo.  App.  635.  See  also  Kinseley  v.  Rum- 
bough,  96  N.  Car.  193. 

Form  Used  in  State  Where  Judgment  Was  Ren- 
dered Proper.  —  The  Act  of  Congress  in  reference 
to  the  authentication  of  sister  state  judgments 
does  not  require  that  the  attestation  of  the 
clerk  shall  be  in  the  form  used  in  the  courts  of 
the  state  where  it  is  proposed  to  introduce 
the  judgment  in  evidence,  but  according  to  the 
form  prescribed  by  the  court  in  which  the 
judgment  was  rendered.  Andrews  v.  Flack, 
88  Ala.  294;  Ducommun  v.  Hysinger,  14  111. 
249;  Edwards  v.  Jones,  113  N.  Car.  453. 

Certificate  Affording  Presumption  that  Copy  is 
of  Entire  Record.  —  Where  a  copy  of  the  record 
of  a  judgment  of  a  sister  state,  which  is  made 
the  basis  of  an  action,  contains  the  statement 
of  the  clerk  that  "  the  foregoing  copy  of  record 
is  truly  taken  and  correctly  copied  from  the 
records  of  judgments  of  said  court  remaining 
in  my  office,"  it  is  to  be  presumed  under  such 
certificate  that  the  copy  is  of  the  whole  record. 
Reber  v.  Wright,  68  Pa.  St.  471. 

Clerical  Error  in  Certificate  as  to  Name  of  Plain- 
tiff. —  The  certificate  of  a  clerk  to  an  exempli- 
fication of  a  sister  state  judgment  referred  to 
the  plaintiff  by  the  name  of  Ann  Chapman, 
while  the  record  referred  to,  as  contained  in 
the  exemplification,  described  the  plaintiff  as 
Julia  A.  Chapman  and  Julia  Ann  Chapman. 
It  was  held  that  the  copy  record  and  certifi- 
cate, when  taken  and  considered  together, 
sufficiently  identified  the  copy  record  of  the 
case  of  Julia  A.  Chapman  to  be  the  same  judg- 
ment rendered  in  the  sister  state  in  favor  of 
Julia  A.  Chapman,  and  that  the  mistake  of  the 
clerk  in  naming  the  partv  in  his  certificate  did 
not  vitiate  the  same.  Conle  v.  Chapman,  74 
Ga.  709. 

2.  Certificate  Must  Show  Person  Signing  as  Clerk 
to  Be  Such.  —  Harper  v.  Nichol,  13  Tex.  151. 
"Prothonotary"  Presumed  to  Be  Chief  Clerk.  — 

Where  a  copy  of  a  judgment  of  a  sister  state 
which  is  offered  and  received  in  evidence  is  at- 
tested by  the  prothonotary  of  the  court  in 
which  such  judgment  is  rendered,  and  the  cer- 
tificate of  the  president  judge  of  such  court 
states  that  the  person  who  makes  the  attesta- 
tion is  prothonotary  of  the  court,  duly  com- 
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missioned  and  qualified,  to  whose  acts  as  such 
full  faith  and  credit  are  and  ought  to  be  given, 
the  court  in  which  such  judgment  is  introl 
duced  has  the  right  to  presume  that  the  pro- 
thonotary is  the  chief  clerk  of  the  court  in 
question,  and  therefore  the  proper  person 
under  the  United  States  statute  to  make  the  at- 
testation in  question.  Trebilcox  v.  McAlpine 
46  Hun  (N.  Y.)  469. 

Certificate  from  West  Virginia  to  Record  of 
Judgment  Rendered  Before  Separation  from  Vir- 
ginia. —  The  judgment  record,  upon  which  an 
action  was  brought  in  Iowa,  showed  that  the 
action  was  commenced  in  the  county  court  of 
Monongalia  county,  Virginia,  which  county 
had  been,  before  the  action  was  brought,  in- 
cluded within  West  Virginia.  The  transcript 
was  certified  by  the  clerk  of  the  circuit  court 
of  Monongalia  county  and  set  forth  among 
other  things  that  since  the  rendition  of  the 
judgment  of  the  county  court  "  the  state  of 
Virginia  was  divided,  and  the  state  of  West 
Virginia  formed  out  of  a  portion  thereof,  in- 
cluding the  county  of  Monongalia  within  its 
limits;  that  the  said  county  court  of  said  state 
of  Virginia  was  abolished  or  discontinued, 
and  its  records  and  proceedings  transferred  to 
the  said  circuit  court  of  the  state  of  West  Vir- 
ginia, and  I,  as  the  clerk  of  the  said  last-named 
court,  am  the  proper  and  lawful  custodian  of 
said  records  and  proceedings  of  the  said  late 
county  court  of  Monongalia  county,  Virginia, 
now  West  Virginia."  To  this  certificate  the 
seal  of  the  circuit  court  was  affixed  with 
the  signature  of  the  clerk.  It  was  held  that  the 
authentication  was  sufficient,  as  the  certificate 
of  the  clerk  of  the  circuit  court  showed  sub- 
stantially that  such  court  had  succeeded  the 
county  court  of  Virginia,  and  that  he  was  the 
successor  of  the  clerk  of  the  county  court. 
Darrah  v.  Watson,  36  Iowa  116. 

3.  Certificate  Need  Not  Show  that  Clerk  Is  Proper 
Custodian  of  Records. —  Under  U.  S.  Rc  .  .  Stat., 
§  905,  it  will  be  presumed  without  being  cer- 
tified or  otherwise  shown  that  the  clerk  attest- 
ing the  records  of  the  court  of  a  sister  state 
offered  in  evidence  is  the  proper  custodian 
thereof.  Ritchie  v.  Carpenter,  2  Wash.  512, 
26  Am.  St.  Rep.  S77.    See  also  next  note. 

4.  Nor  Where  Legal  Custody  Belongs.  —  Under 
California  Code  Civ.  Pro.,  §  1905,  it  is  not 
necessary  that  the  certificate  of  the  clerk  of  the 
court  authenticating  the  copy  of  the  record  of 
a  judgment  obtained  in  another  state  should 
show  that  the  clerk  was  the  legal  keeper  of 
the  records,  nor  where  the  legal  custody  of 
such  records  belongs.  Bean  v.  Loryea,  Si'Cal. 
151. 

5.  Attestation  by  Deputy  Clerk  Insufficient.  — 

Williams  v.  Williams,  53  Mo.  App.  617;  Mor- 
ris v.  Patchin,  24  N.  Y.  394,  S2  Am.  Dec.  311; 
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courts  of  Illinois  and  Iowa  have  announced  some  modifications.1 

c  Seal  of  Court.  —  In  the  authentication  of  the  transcript  of  a  sister 
state  judgment,  a  seal  is  not  absolutely  necessary.2  But  if  the  court  has  a 
seal,  it  is  Imperative  that  it  should  be  used,3  and  if  it  has  none,  that  fact  must 
affirmatively  appear  in  the  clerk's  certificate.4  .  . 

d  Certificate  of  Judge  —  (i)  Necessity.  -  The  certificate  of  the  judge 
reaui'red  by  the  Act  of  Congress  is  necessary  to  the  authentication  of  a  sister 
state  judgment,  and   a  transcript  to  which  there  is  no  such  certificate  is 

inadmissible.5  ,  . 

(2)  What  Certificate  Should  Contain.  —  The  certificate  must  show  that  the 
person  making  the  same  is  the  judge  of  the  court  by  which  the  judgment  was 
rendered  «  or,  in  case  there  is  more  than  one  judge  of  such  court,  that  he  is 


Ensign  v.  Kindred,  163  Pa.  St.  638,  35  W.  N. 
C  (Pa.)  225;  Lothrop  v.  Blake,  3  Pa.  St.  483. 

1.  Where  Deputy  Has  All  Powers  of  Clerk.  —  In 
an  action  on  a  sister  state  judgment  the  signa- 
ture of  the  deputy  clerk  of  the  court  to  the 
attestation  is  sufficient  under  the  Act  of  Con- 
gress, where,  by  the  statute  of  the  state  in 
which  the  judgment  was  rendered,  the  deputy 
clerk  has  all  the  powers  and  is  subject  to  all 
the  duties  of  the  clerk  in  his  absence,  or  when 
the  office  of  clerk  is  vacant.  Hull  v.  Webb, 
78  111.  App.  617. 

Attestation  by  Deputy  in  Name  of  Clerk.  — 
When  the  name  of  a  clerk  of  a  court  of  a  sister 
state  is  affixed  to  the  attestation  of  a  transcript 
of  a  judgment  thereof  by  his  deputy,  and  the 
certificale  of  the  presiding  judge  states  that 
the  certificate  of  attestation  is  in  due  form  of 
law,  it  must  be  presumed  that  such  an  attesta- 
tion is  authorized  by  the  laws  of  the  state 
where  the  judgment  was  rendered,  and  the 
courts  of  another  state  will  not  go  behind 
the  certificate  of  the  judge  to  inquire  into  the 
power  of  the  deputy  to  sign  certificates  in  the 
name  of  his  principal,  for  the  office  of  a  presid- 
ing judge's  certificate  is  to  advise  the  court  of 
another  state  that  such  attestation  is  in  due 
form  of  law.  Young  v.  Thayer,  1  Greene 
(Iowa)  196. 

Presumption  that  Office  of  Deputy  Exists.  — 
Where  a  transcript  of  a  judgment  of  a  sister 
state  is  by  "  A,  prothonotary,  by  B,  deputy 
prothonotary,"  the  existence  of  the  office  of 
deputy  prothonotary  is  to  be  presumed  the 
same  as  that  of  the  prothonotary  until  the 
contrary  is  shown.  Greasons  v.  Davis,  9 
Iowa  219. 

2.  Seal  Not  Absolutely  Necessary.  —  Hutchins 
v.  Gerrish,  52  N.  H.  206,  13  Am.  Rep.  19; 
Flourenoy  v.  Durke,  2  Brev.  (S.  Car.)  256. 

3.  Seal  Must  Be  Used  if  Court  Possesses  One.  — 

Hutchins  v.  Gerrish,  52  N.  H.  205,  13  Am. 
Rep.  19;  Kinseley  v.  Rumbough,  96  N.  Car. 
193. 

Place  of  Affixing  Seal.  —  In  Ritchie  v.  Car- 
penter, 2  Wash.  512,  26  Am.  St.  Rep.  877,  it 
was  held  that  in  the  attestation  of  the  record 
of  a  court  of  a  sister  state  it  was  not  necessary 
that  the  seal  of  the  court  should  be  attached  to 
the  record,  but  only  to  the  certificate  of  the 
clerk, 

But  in  Turner  v.  Waddington,  3  Wash..(U. 
S.)  126,  it  was  held  that  the  seal  of  the  court 
must  be  annexed  to  the  record  itself;  and  it 
was  not  sufficient  that  it  was  annexed  to  the 
certificate  of  the  judge  of  the  court,  authenti- 
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eating  the  attestation  of  the  clerk  who  certified 
the  record.  ,  _  „ 

Certificate  Need  Not  Show  that  Seal  Used  Is  Seal 
of  Court.  —  It  is  not  necessary  under  the  Act  of 
Congress  that  it  should  appear  either  by  the 
attestation  of  the  clerk  or  the  certificate  of  the 
judge  that  the  seal  affixed  to  the  record  of  a 
foreign  judgment  is  the  seal  of  the  court. 
Hull  v.  Webb,  78  111.  App.  617;  Ducommun  v. 
Hysinger,  14  111.  249.  In  the  case  last  cited 
the  court,  per  Treat,  C.  J.,  said:  "  The  seal 
speaks  for  itself,  and  is  presumed  to  be  affixed 
by  the  officer  having  the  custody  thereof,  as 
well  as  competent  authority  to  do  the  act." 

4.  Lack  of  Seal  Must  Appear  by  Clerk's  Certifi- 
cate. —  Hutchins  v.  Gerrish,  52  N.  H.  205,13 
Am.  Rep.  19;  Kinseley  v.  Rumbough,  96  N. 
Car.  193;  Flourenoy  v.  Durke,  2  Brev.  (S. 
Car.)  256. 

5.  Necessity  for  Certificate  of  Judge.  —  Fergu- 
son v  Harwood,  7  Cranch  (U.  S.)  408;  Tooker 
■u.  Thompson,  3  McLean  (U.  S.)  93;  Hope  v. 
Hurt  59  Miss.  174;  Hutchins  v.  Gerrish,  52 
N  H  205,  13  Am.  Rep.  19;  Smith  v.  Blagge,  1 
Johns.  Cas.  (N.  Y.)  238;  Dodd  v.  Groll,  8  Ohio 

Cir.  Dec.  334-  .,         ,      „.    , .  . 

A  Contrary  Kule  prevails  under  Washington 
Code  (1881),  §  430.  Ritchie  v.  Carpenter,  2 
Wash.  512,  26  Am.  St.  Rep.  877. 

Certificate  Not  Subject  to  Stamp  Duty.  —  1  he 
Act  of  Congress,  July  6,  1797,  laying  a  stamp 
duty  "  on  any  exemplification  under  the  seal 
of  the  court,"  could  refer  only  to  the  ministe- 
rial act  of  the  clerk;  and  the  certificate  of  the 
judge,  which  authenticated  the  exemplifica- 
tion but  was  no  part  thereof,  was  not  required 
to  be  stamped.    Frey  v.  Wells,  4  Yeates  (Pa.) 

396!  Certificate  Must  Show  that  Person  Making 
Same  Is  Judge  of  Court  Which  Rendered  Judgment 

—  United  States.  —  U.  S.  v,  Biebusch,  I  Mc- 
Crary  (U.  SO42;  Stewarts  Gray,  Hempst.  (U. 
S.)  94;  Catlin  v.  Underbill,  4  McLean  (U.  S.) 

^Alabama.  —  Brown  v.  Johnson,  42  Ala.  208. 

See  also  Elliott  v.  McClellan,  17  Ala.  206. 
Georgia.  —  Settle  v.  Alison,  8  Ga.  201,  52 

Am.  Dec.  393-  T  , 

Indiana.  —  Phelps  v.  Tilton,  17  Ind.  423- 
Kentucky.  —  Stephenson    v.    Bannister.,  3 

Bibb  (Ky.)3&9-  .  ,  .  XT 

Louisiana.  —  Kirkland  v.  Smith,  2  Martin  N. 

S.  (La.)  497.  AJ 

Missouri.  —  Moyer  v.  Lyon,  38  Mo.  App. 

635;  Barlow  v.  Steel,  65  Mo.  6SI. 

Pennsylvania.  —  Lothrop  v.  Blake,  3  Pa.  St. 
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the  chief  justice  or  presiding  magistrate,*  and  that  the  attestation  of  the  clerk 
is  in  due  form  of  law.2    It  need  not,  however,  be  stated  that  the  person  who 


483;  Ohio  v.  Ilinchman,  27  Pa.  St.  483;  Van 
Storch  v.  Griffin,  71  Pa.  St.  240;  Erb  v.  Scott, 
14  Pa.  St.  22.  . 

Texas.  —  Harper  v.  Nichol,  13  Tex.  151. 

Certificate  Showing  Signer  to  Be  Judge  of  Court 
"by  Which  Judgment  Rendered. —  In  Taylor  v. 
Heitz,  87  Mo.  660,  a  transcript  of  a  record  of 
the  circuit  court  of  Adams  county,  Illinois,  en- 
titled, a  proceeding  in  pleas  before  S.,  judge  of 
the  tenth  judicial  circuit  of  the  state  of  Illinois, 
at  a  circuit  court  begun  and  held  at  the  court 
house  in  the  city  of  Quincy,  and  attested  by 
the  clerk  of  the  sixth  judicial  circuit,  and  certi- 
fied to  by  W.,  judge  of  such  sixth  circuit,  was 
held  admissible  without  a  certification  that 
Adams  county  was  in  the  said  sixth  judicial 
circuit.  The  court  said:  "  The  difference  in 
the  mere  numbering  of  the  judicial  circuits, 
which  are  subject  to  legislative  changes,  is 
not,  we  think,  material,  in  connection  with  the 
other  facts  affirmatively  appearing." 

Certificates  Held  Insufficient.  —  A  certificate  of 
the  presiding  judge  to  a  record  of  a  judgment 
of  a  sister  state  is  insufficient  where  it  simply 
states  that  he  is  judge  of  the  superior  court  of 
such  state,  holding  the  courts  of  the  second 
judicial  district  in  said  state,  and  that  the 
clerk's  certificate  is  in  due  form,  etc.,  but  it 
does  not  affirmatively  appear  from  such  certifi- 
cate that  the  county  from  the  superior  court  of 
which  the  record  purports  to  have  come  is 
within  the  second  judicial  district  in  which  the 
judge  is  holding  courts.  Buck  v.  Grimes,  62 
Ga.  605. 

Where  the  judgment,  the  record  of  which  is 
sought  to  be  introduced,  is  of  the  court  of 
common  pleas  of  Montour  county,  a  certificate 
of  a  judge  who  designates  himself,  "  presi- 
dent judge  of  the  twenty-sixth  judicial  district, 
composed  of  the  counties  of  Montour  and  Col- 
umbia," is  insufficient,  for  such  person  may  be 
the  judge  of  that  judicial  district,  and  Montour 
county  may  be  in  that  district,  and  yet  the 
person  may  not  be  the  judge  of  the  common 
pleas  court  of  said  county.  Moyer  v.  Lyon, 
38  Mo.  App.  635. 

1.  Person  Signing  Certificate  Must  Appear  to  Be 
Chief  Justice  or  Presiding  Magistrate  —  United 
States.  —  U.  S.  v.  Biebusch,  1  McCrary  (U.  S.) 
42;  Stewart  v.  Gray,  Hempst.  (U.  S.)  94;  Cat- 
lin  v.  Underhill,  4  McLean  (U.  S.)  199. 

Kentucky.  —  Stephenson  v.  Bannister,  3  Bibb 
(Ky.)  369. 

Louisiana.  —  Kirkland  v.  Smith,  2  Martin 
N.  S.  (La.)  497. 

Pennsylvania.  —  Lothrop  v.  Blake,  3  Pa.  St. 
493;  Erb  v.  Scott,  14  Pa.  St.  22;  Ohio  v.  Hinch- 
man,  27  Pa.  St.  483;  Van  Storch  v.  Griffin,  71 
Pa.  St.  240. 

A  certificate  from  a  "  justice  of  the  supreme 
court"  is  insufficient  where  it  appears  that 
there  were  other  judges  of  the  same  court  and 
it  does  not  appear  that  the  judge  who  signed 
the  certificate  was  the  chief  justice.  Van 
Storch  v.  Griffin,  71  Pa.  St.  240. 

Signer  Must  Be  Chief  Justice  at  Time  of  Signing. 
—  The  person  signing  the  certificate  must  pos- 
sess the  character  of  chief  justice  or  presiding 
magistrate  of  the  court  from  whence  the  record 
comes  at  the  time  he  gives  the  certificate.  A 


certificate  that  he  is  the  judge  who  presided  at 
the  trial,  or  that  he  is  the  senior  judge  of  the 
courts  of  law  of  the  state,  is  insufficient.  Van 
Storch  v.  Griffin,  71  Pa.  St.  240. 

What  Sufficiently  Shows  that  Signer  Is  Presid- 
ing  Judge.  —  Where  the  record  of  a  judgment 
rendered  by  the  district  court  of  Caldwell 
county,  Texas,  was  produced,  and  the  clerk  in 
his  attestation  designated  himself  as  the  clerk 
of  the  district  court  of  Caldwell  county,  Texas, 
and  the  judge  commenced  his  certificate  by 
saying,  "  State  of  Texas,  County  of  Caldwell," 
and  designated  himself  as  "  presiding  judge  of 
the  twenty-second  judicial  district  in  said  state 
of  Texas,"  and  certified  that  the  person  who  at- 
tested as  clerk  "  is  the  clerk  of  said  district 
court  of  the  twenty-second  judicial  district 
within  and  for  the  said  county  of  Caldwell," 
etc.,  it  was  held  that  this  sufficiently  showed 
that  the  said  judge  was  the  presiding  judge  of 
the  court  that  rendered  the  judgment.  Haynes 
v.  Cowen.  15  Kan.  637. 

A  Certificate  of  the  "Presiding  Justice  "  of  a 
court  of  a  sister  state  in  which  a  judgment 
was  rendered  is  a  sufficient  compliance  with  a 
slate  statute  requiring  that  the  judicial  records 
of  courts  of  other  states  must  have  a  certificate 
of  the  "  chief  judge"  or  "  presiding  magis- 
trate "  that  the  attestation  of  the  clerk  is  in 
due  form.    Bean  v.  Loryea,  81  Cal.  151. 

Where  All  Justices  Have  Concurrent  Jurisdic- 
tion. —  A  transcript  of  a  judgment  of  the 
:  preme  court  for  a  certain  county  of  a  sister 
state  is  admissible  in  evidence  where  the  cer- 
tificate of  the  judge  shows  that  he  is  the  resi- 
dent justice  of  the  court  in  such  county,  and 
that  there  is  no  chief  justice  of  the  supreme 
court,  but  all  the  justices  thereof  have  concur- 
rent jurisdiction  throughout  the  state,  for 
when  the  court  is  so  organized  one  of  the 
justices,  from  the  necessity  of  the  case,  has 
authority  to  make  the  requisite  certificate,  and 
this  is  a  substaniial  compliance  with  the  Act  of 
Congress.    Andrews  v.  Flack,  88  Ala.  294. 

2.  Judge  Must  Certify  that  Attestation  Is  in  Due 
Form. —  Haynes  v.  Cowen,  15  Kan.  637; 
Moyer  v.  Lyon,  38  Mo.  App.  635;  Hutchins  v. 
Gerrish,  52  N.  H.  205,  13  Am.  Rep.  19;  Kinse- 
ley  v.  Rumbough,  96  N.  Car.  193;  Dodd  v. 
Groll,  8  Ohio  Cir.  Dec.  334. 

Under  the  Act  of  Congress  it  is  not  sufficient 
if  the  judge  certify  that  the  person  who  attests 
the  copy  is  the  clerk  of  the  court  and  that  the 
signature  is  in  his  handwriting.  Drummond 
v.  Magruder,  9  Cranch  (U.  S.)  122;  Craig  v. 
Brown,  Pet.  (C.  C.)  352;  Hutchins  v.  Gerrish, 
52  N.  H.  205,  13  Am.  Rep.  19. 

In  an  action  upon  an  alleged  judgment  of  a 
sister  state  the  copy  of  the  record  purported  to 
be  attested  by  the  clerk  under  the  seal  of  the 
court.  Following  the  copy  thus  attested,  anj 
attached  thereto,  was  a  copy  of  an  execution 
attested  in  a  like  manner,  but  the  two  attesta- 
tions bore  different  dates  and  were  entirely 
distinct,  the  one  last  referred  to  bearing  the 
later  date.  Following  the  latter  paper,  and  at- 
tached thereto,  was  a  certificate  of  the  chief 
justice  of  the  court  to  the  effect  that  the  per- 
son signing  as  clerk  was  the  clerk,  and  that 
the  foregoing  signature  purporting  to  be  his 
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certifies  the  record  is  the  clerk  of  the  court,1  nor  that  the  seal  attached  is  the 
seal  of  the  court.2 

(3)  Effect.  —  The  certificate  of  the  judge  that  the  clerk  s  attestation  is  in 
due  form  is  conclusive  evidence  thereof.3 

e  Rule  When  Court  Has  No  Clerk.  —  Where  the  court  whose  record 
is  to' be  authenticated  has  no  clerk,  and  therefore  the  judge  is  cx-officio  clerk, 
he  must  attest  and  certify  in  both  capacities.4  But  it  has  been  said  that  it  is 
a  matter  of  form  rather  than  of  substance  whether  the  certification  be  in  two 
separate  certificates  or  be  comprised  in  one.5 

/.  Whether  Entire  Record  Must  Be  Produced.  —  There  has  been 
some  conflict  of  opinion  as  to  whether  it  was  or  was  not  necessary  to  produce 
the  entire  record  of  a  sister  state  judgment.0    But  the  true  distinction  seems 

5.  Two  Separate  Certificates  Not  Necessary.  — 

Welder  v.  McComb,  10  Tex.  Civ.  App.  85; 
Keith  v.  Stiles,  92  Wis.  15. 

A  copy  of  a  will  which  has  been  admitted  to 
probate  in  another  state  is  sufficiently  authen- 
ticated when  certified  to  by  the  probate  judge 
as  8  full  and  true  copy,  although  there  is  no 
certificate  of  the  clerk,  where  by  the  constitu- 
tion and  statutes  of  the  state  in  which  such 
will  has  been  probated  the  probate  judge  is 
also  clerk  of  the  probate  court  and  keeper  of 
its  books  and  papers.  "  This  same  person 
could  make  two  certificates,  but  that  would 
seem  useless.  The  object  of  the  statute  in  re- 
quiring two  certificates  is  to  double  the  prob- 
ability of  truthful  certification;  but  this  cannot 
be  done  where  one  man  fills  both  places." 
Wilson  v.  Phoenix  Powder  Mfg.  Co.,  40  W. 
Va.  413,  52  Am.  St.  Rep.  890. 

6.  Cases  Holding  Production  of  Entire  Record 
Necessary.  —  Hallum  v.  Dickinson,  47  Ark. 
120;  Howell  v.  Shands,  35  Ga.  66;  Horkaday 
v.  Skegs,  18  La.  Ann.  681. 

In  an  action  on  a  judgment  of  a  sister  state 
the  record  of  such  judgment  is  imperfect 
where  it  contains  none  of  the  pleadings  in  the 
cause,  and  does  not  in  any  manner  disclose 
what  was  the  cause  of  action  or  the  subject  of 
controversy.  Ashley  v.  Laird,  14  Ind.  222,  77 
Am.  Dec.  67. 

A  sister  state  judgment  is  sufficiently  estab- 
lished by  a  duly  authenticated  copy  of  the 
"  judgment-roll  "  which  contains  a  full  record 
of  the  proceedings  in  the  action  —  the  com- 
plaint or  declaration,  the  summons  and  proof 
of  service,  the  verdict  and  the  judgment. 
Bowman  v.  Hekla  F.  Ins.  Co.,  58  Minn.  173; 
Bowman  v.  St.  Paul  German  Ins.  Co.,  58 
Minn.  176. 

Contrary  Opinion.  —  In  an  action  of  debt  upon 
a  judgment  recovered  in  another  state  it  is 
sufficient  for  the  plaintiff,  upon  the  issue  of 
nul  tiel  record,  to  produce  a  copy  of  the  record 
of  the  judgment,  without  producing  a  copy  of 
the  record  of  the  antecedent  or  subsequent 
proceedings.  Rathbone  v.  Rathbone,  10  Pick. 
(Mass.)  1.  See  also  Haynes  v.  Covven,  15 
Kan.  637. 

In  Knapp  v.  Abell,  10  Allen  (Mass.)  485, 
Gray,  J.,  delivering  the  opinion  of  the  court, 
said:  "  It  behooves  us,  therefore,  to  be  careful 
not  to  allow  our  own  regard  for  forms  to  in- 
duce us  to  refuse  effect  to  a  record  of  the 
action  of  the  court  of  another  state,  which  is 
sufficient  in  substance,  and  contains  all  the 
essential  requisites  of  a  judicial  record.  The 
Volume  XIII. 


is  genuine,  and  that  the  seal  thereto  by  him 
affixed  is  the  seal  of  the  said  supreme  judicial 
court,  and  that  the  foregoing  attestation  is  in 
due  form  of  law."  This  certificate  bore  no 
date.  It  was  held  that  as  this  certificate  spoke 
of  but  one  attestation,  one  seal,  and  one  signa- 
ture, and  there  was  nothing  in  its  language 
applying  it  to  the  attestation  attached  to  the 
judgment  record,  but  on  the  other  hand  it 
immediately  followed  the  attestation  attached 
to  the  copy  of  the  execution,  and  referred  to 
the  "  foregoing  "  attestation,  its  literal  mean- 
ing was  that  the  last  preceding  attestation  was 
genuine  and  in  due  form,  and  that,  therefore, 
the  record  of  the  judgment,  not  being  in  ac- 
cordance with  the  Act  of  Congress,  was  not  ad- 
missible.   Burnell  v.  Weld,  76  N.  Y.  103. 

1.  Certificate  Need  Not  State  that  Person  At- 
testing Record  Is  Clerk  of  Court  —  United  States. 
—  Craig  v.  Brown,  Pet.  (C.  C.)  352;  Ferguson 
v.  Harwood,  7  Cranch  (U.  S.)  408. 

California.  —  Thompson  v.  Manrow,  I  Cal. 
428. 

Delaware.  —  Regan  v.  McCormtck,  4  Harr. 

(Del.)  435-  It    .  T11 

Illinois.  —  Ducommun  v.  Hystnger,  14  111. 

249. 

Kansas.  —  Haynes  v.  Covven,  15  Kan.  637. 
Kentucky.  —  Strode    v.    Churchill,    2  Litt. 

^  New* Jersey.  —  Gavit  v.  Snowhill,  26  N.J. 
L.  76. 

2.  Certificate  Need  Not  State  that  Seal  Attached 
Is  the  Seal  of  the  Court. —  Ducommun  v.  Hysin- 
ger.  14  111.  249. 

3.  Judge's  Certificate  Conclusive  Evidence  that 
Clerk's  Attestation  Is  in  Due  Form.  —  Ferguson 
v.  Harwood,  7  Cranch  (U.  S.)  408;  Tooker  v. 
Thompson,  3  McLean  (U.  S.)  93;  Andrews  v. 
Flack,  88  Ala.  294;  Hutchins  v.  Gerrish,  52  N. 
H.  205,  13  Am.  Rep.  19;  Edwards  v.  Jones, 
113  N.  Car.  453. 

In  an  action  on  a  judgment  of  a  sister  state, 
the  certificate  of  the  judge  of  the  court  by 
which  such  judgment  was  rendered,  that  the 
attestation  is  in  due  form  of  law,  is  evidence 
that  the  authentication  is  in  the  usual  form, 
and,  in  fact,  is  the  only  evidence  which  can 
be  received  that  such  is  the  form  of  authenti- 
cation.   Harper  v.  Nichol,  13  Tex.  151. 

4.  Judge  Must  Certify  Both  as  Judge  and  as 
Clerk.  —  Low  v.  Burrows,  12  Cal.  181;  Bissell 
v.  Edwards,  5  Day  (Conn.)  363,  5  Am.  Dec. 
166;  Starkweather  v.  Loomis,  2  Vt.  573; 
Blodget  v.  Jordan.  6  Vt.  580;  Keith  v.  Stiles, 
92  Wis.  15. 
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to  be  well  stated  in  a  recent  North  Carolina  case,  in  which  the  court  considered 
that  if  a  judgment  of a  sister  state  is  relied  upon  to  establish  any  particular 
state  of  facts  upon  which  the  judgment  was  based,  or  as  a  matter  of  estoppeL 
then  a  duly  authenticated  copy  of  the  proceedings  in  which  the  judgment  was 
rendered  ought  to  be  .introduced,  but  in  cases  where  it  is  only  sought  to  Drove 
the  contents  and  existence  of  a  judgment,  it  is  only  necessary  to  produce  a 
duly  authenticated  copy  of  the  judgment  itself  1  p  a 

*  Judgments  of  Courts  Not  of  Record.  _  it  is  established  that  the 
Act  of  Congress  in  reference  to  the  authentication  of  sister  state  judgments 
does  not  apply  to  the  judgments  of  courts  not  of  record.*  In  some  of  the 
states  there  are  statutes  prescribing  the  manner  of  proof  of  such  judgments  * 
Wh lie  in  others  it  is  considered  that  such  judgments  .should  be  proved  the  same 
as  judgments  of  foreign  countries  *  or  in  accordance  with  the  rules  of  the  com- 
mon law/'  as  by  the  production  of  the  original  judgment,*  or  a  certified  copj  * 


record  of  a  case  need  not  state  all  the  proceed- 
ings in  detail;  it  is  enough  that  it  shows  the 
subject-matter  of  the  suit,  jurisdiction  over 
the  parties,  and  the  final  judgment  of  the 
court.  Grignon  v.  Astor,  2  How.  (U.  S.) 
340."  See  also  Ransom  v.  Wheeler  12  Abb 
Pr.  (N.  Y.  C.  PI.)  139;  Packard  v.  Hill,  7 
Cow.  (N.  Y.)  434,  5  Wend.  (N.  Y.)  385. 

1.  Distinction  in  North  Carolina.  —  Rainey  v. 
Hines,  121  N.  Car.  318. 

2.  Act  of  Congress  Does  Not  Apply  to  Judgments 
of  Courts  Not  of  Record  —  Delaware.  —  Graham 
v-  3  Harr.  (Del.)  408. 

Georgia.  —  Tharpe  v.  Pearce,  8g  Ga.  194. 

Indiana.  —  Draggoo  v.  Graham,  9  Ind.  212- 
Ault  v.  Zehering,  38  Ind.  429. 

Massachusetts.  —  Warren  v.  Flagg,  2  Pir 
(Mass.)  450. 

New  Hampshire.  —  Robinson  v.  Prescott,  4 
N.  H.  450;  Mahurin  v.  Bickford,  6  N.  H.  567. 

New  Y ork.  —  Thomas  v.  Robinson,  3  Wend! 
(N.  Y.)  267;  Ransom  v.  Wheeler,  12  Abb  Pr' 
(N.  Y.  C.  PI.)  139. 

Ohio.  —  Pelton  v.  Platner,  13  Ohio  209,  42 
Am.  Dec.  197;  Silver  Lake  Bank  v.  Harding 
5  Ohio  545. 

Pennsylvania.  —  Kean  v.  Rice,  12  S.  &  R. 
(Pa.)  203;  Snyder  v.  Wise,  10  Pa.  St.  157. 

South  Carolina.  —  See  Campbell  v.  Home 
Ins.  Co.,  1  S.  Car.  158. 

Vermont.  —  King  v.  Van  Gilder,  1  D.  Chip. 
(Vt.)  59-. 

3.  Indiana  Statute.  —  A  judgment  of  a  justice 
of  the  peace  of  a  sister  state  is  admissible  in 
Indiana,  under  section  279  of  the  Code  (2  G.  & 
H.  181),  when  the  transcript  is  certified  by 
the  justice  of  the  peace  under  his  seal,  and  the 
clerk  of  the  court  of  common  pleas  of  the 
county  has  certified  that  the  justice  who  certi- 
fied  the  proceedings  was,  at  the  date  of  the 
rendition  of  the  judgment  and  making  the 
said  certificate,  an  acting  justice  of  the  peace 
in  the  county,  duly  commissioned  and  quali- 
fied, that  full  faith  and  credit  was  to  be  given 
to  all  his  official  acts  as  such,  and  that  the  sig- 
nature attached  thereto  was  genuine.  Drag- 
goo v.  Graham,  9  Ind.  212;  Ault  v.  Zehering, 
38  Ind.  429.  The  section  referred  to  was  not 
repealed  by  section  2f  6  of  the  Code  (2  G.  &  H. 
185),  for  that  section  refers  to  judgments  of 
courts  of  record.  Ault  -'.  Zehering,  3S  Ind 
429. 

Michigan  S t a  t u  t e  —  Construction.  —  Under 
section  7506,  How.  Mich.  Stat.,  providing  that 
"  the  official  certificate  of  any  justice  of  ihe 
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peace  within  any  other  state  of  the  United 
States  of  the  proceedings  and  judgment  in  any 
case  before  him  as  such  justice,  with  the  cer- 
tificate of  the  clerk  of  any  court  of  record  in 
the  county  or  district  in  which  such  justice 
has  executed  his  office,  attested  by  his  official 
seal,  setting  forth  that  the  signature  to  the 
certificate  of  the  justice  is  genuine,  and  that 
he  was  such  justice  at  the  date  of  such  pro- 
ceedings and  judgment,  shall  be  sufficient  evi. 
dence  of  such  proceedings  and  judgment  "  a 
certificate  signed  by  a  county  clerk  is  insuffi- 
cient when  it  fails  to  show  that  such  county 
clerk  is  the  clerk  of  a  court  of  record.  How- 
ard  v.  Coon,  93  Mich.  442. 

Under  the  New  York  Act  of  1836,  a  judgment 
of  a  justice  of  the  peace  of  an  adjoining  state 
might  be  proved  by  a  transcript  of  the  docket  of 
the  judgment  and  the  proceedings  in  the  cause 
before  judgment,  to  be  signed  and  certified  by 
the  justice,  who  was  also  to  certify  that  he 
"  had  jurisdiction  of  the  said  cause,"  the 
whole  to  be  verified  by  the  certificate  under 
seal  of  the  clerk  or  prothcnotary  of  the  county. 
Another  method  prescribed  by  the  same  act 
was  that  the  justice  who  rendered  judgment 
should  produce  his  docket  or  a  copy  of  the 
judgment  in  court,  and  on  his  being  sworn 
and  examined  as  a  witness  for  the  truth  and 
correctness  thereof,  and  of  his  authority  to 
render  such  judgments,  the  same  should  be 
evidence  of  such  judgment  and  proceedings, 
and  of  his  authority  to  render  such  judgment 
Cole  v.  Stone,  Hill  &  D.  Supp.  (N.  Y.)  360. 

4.  Proof  the  Same  as  Judgments  of  Foreign 
Countries.  —  Tharpe  v.  Pearce,  89  Ga.  194- 
Mahurin  v.  Bickford,  6  N.  H.  567. 

The  verity  of  judicial  proceedings  before  a 
justice  of  the  peace  of  a  sister  state  may  be 
established  by  an  exemplification  under  the 
seal  of  the  state,  or  by  a  copy  proved  to  be  a 
true  copy  by  a  witness  who  has  compared  it 
with  the  original.  McElfatrick  v.  Taft  10 
Bush  (Ky.)  160. 

5.  Proof  According  to    Common-law  Rules.— 
Campbell  v.  Home  Ins.  Co.,  1  S.  Car.  15S. 

6.  Production  of  Original  Judgment.  —  A  judg- 
ment rendered  by  two  justices  of  the  peace  in 
a  sister  state  under  a  special  statute  is  suffi- 
ciently established  when  the  original  record  is 
produced  and  sworn  to,  the  handwriting  of  the 
parties  whose  signatures  are  affixed  is  proved, 
and  evidence  is  given  that  the  court  has  no 
seal.    Kean  v.  Rice.  12  S.  &  R.  (Pa.)  203 

7.  Proof  by  Certified  Copy.  —  See  King  -J.  Van 
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a  deposition  of  the  magistrate  who  rendered  the  judgment,*  or,  in  cases  where 

°th?  ^  *as  been  held  in  Kentucky 

that  augment  of  a  territorial  court  does  not  come  within  the  provision  of 
Iwct  of  Con-ress  with  reference  to  authenticating  the  judicia  proceedings 
S  the several ftates,  but  that  there  is  a  sufficient  exemplification  of  such  a 
■a  InVtn  o-ive  it  credit  in  one  of  the  states  where  the  record  is  certified  by 
i^ederk  uncfe  thl  seal  of  the  court  and  there  is  a  certificate  of  the  governor 
unde  he  great  seal  of  the  territory  that  the  person  attesting  the  record  is 
the  clerk  of  the  court  and  that  his  attestation  is  m  due  form  3 

V  Pbiomk  Accorded  to  Foreign  Judgments.  -  In  marshaling  the  assets 
of  an  Sent  or  paying  the  debts  of  a  decedent,  or  in  any  other  case  in 
which  he  Priority  of  claims  becomes  important,  a  foreign  judgment  is  not 
eSed L  to  Jank  wkh  domestic  judgments,*  but  ranks  merely  as  a  simple  con- 

traVTdeiMPEACHMENT  OF  Foreign  JUDGMENTS  1.  Impeachment  for  Error  or 
toS^lSfpSd«lH*  -  It  is  well  settled  that  alleged  errors  or  irregu  an- 
Sfin  a  iudgment  of  one  country  or  state  cannot  be  made  a  ground  of  either 
direct  oVcolSeral  attack  on  such  judgments  in  the  courts  of  another  sover- 
eignty  6 


Gilder,  i  D.  Chip.  (Vt.)  59:  Graham  v.  Grigg, 
3  Harr.  (Del.)  408. 

It  must  be  proved,  however,  that  the  tran- 
script is  a  true  copy  from  the  justice's  docket 
and  that  the  person  who  certifies  thereto  is  a 
justice  of  the  peace.  Graham  v.  Grigg,  3 
Harr.  (Del.)  408. 

In  an  action  on  a  judgment  of  a  sister  state, 
it  is  not  error  to  admit  in  evidence  a  certified 
copy  of  the  transcript  from  the  docket  of  the 
justice  of  the  peace  who  first  tried  the  cause  in 
the  county  from  whence  the  judgment  record 
comes  where  such  transcript  is  embraced  in 
the  certified  copy  of  the  record  and  proceed- 
ings in  the  court  of  common  pleas,  wherein 
the  judgment  sued  upon  is  claimed  to  have 
been  rendered,  for  it  is  apart  of  the  entire  rec- 
ord of  the  court  by  which  the  judgment  itself 
was  rendered,  and,  being  duly  authenticated 
as  such,  is  admissible.  Clemmer  v.  Cooper, 
24  Iowa  185,  95  Am.  Dec.  720. 

Successor  of  Justice  May  Certify  to  Judgment- 
It  is  competent  for  the  successor  of  a  justice 
of  the  peace  to  certify  to  a  judgment  rendered 
by  his  predecessor  in  a  sister  state.  Railroad 
Bank  v.  Evans,  32  Iowa  202;  Darrah  v.  Wat- 
sen,  36  Iowa  116. 

Certification  Held  Insufficient.  —  A  court  can- 
not receive  in  evidence  a  paper  purporting  to 
be  a  transcript  of  a  judgment  of  a  justice  of 
the  peace  and  having  only  the  certificate  of  the 
justice,  together  with  a  certificate  of  the  clerk 
of  the  court  of  common  pleas  that  the  person 
who  signed  as  justice  is  a  justice,  and  a  cer- 
tificate of  the  presiding  judge  of  the  court  of 
common  pleas  that  the  person  who  signed  the 
certificate  as  clerk  was  clerk  of  the  common 
pleas,  and  that  such  court  is  a  court  of  record, 
and  that  the  attestation  of  the  clerk  is  in  due 
form,  for  neither  the  clerk  nor  judge  of  the 
common  pleas  court  has  any  connection  with 
the  court  held  by  the  justice,  or  is  entitled 
to  the  custody  of  the  latter's  records.  Mc- 
Elfatrick  v.  Taft,  10  Bush  (Ky.)  160. 

1.  Deposition  of  Magistrate.  —  In  an  action  on 
a  judgment  of  a  sister  state,  the  deposition  of 


the  justice  who  rendered  such  judgment,  that 
the  case  was  tried  upon  the  merits  before  him, 
both  parties  appearing  by  counsel,  and  that 
the  judgment  rendered  by  him  was  regular  in 
form  according  to  the  laws  of  the  state,  that 
no'appeal  had  been  taken  therefor  and  that  the 
time  for  taking  an  appeal  had  expired,  is  ad- 
missible in  evidence.    Holdridge  v.  Marsh,  30 

Mo.  App.  352.  VT 

2  Proof  of  Parol  Evidence.  —  McElfatrick  v. 
Taft  10  Bush  (Kv.)  160;  Campbell  ^  Home 
Ins.  Co.,  1  S.  Car.  158.  But  compare  Tharpe 
v.  Pearce,  89  Ga.  194.  . 

3  Kentucky  Doctrine  as  to  Judgment  of  Terri- 
torial Court.  —  Haggin  v.  Squires,  2  Bibb  (Ky.) 

3jt.  Foreign  Judgment  Does  Not  Rank  with  Do- 
mestic Judgments.  — Harris  v.  Saunders,  4  B. 
&  C  411,  10  E.  C.  L.  373.  &  D-  &  0R •  47i; 
M'Elmoyle  v.  Cohen,  13  Pet.  (U.  ! S.)  312; 
Brengle  v.  McClellan,  7  Gill  &  J.  (Md.)  434; 
Harness  v.  Green,  20  Mo.  316. 

5.  Foreign  Judgment  Ranks  as  Simple  Contract 
Debt.- M'Elmoyle  v.  Cohen,  13  Pet.  (U.  S.) 
312-  Harness  v.  Green,  23  Mo.  316;  Napier  v. 
Gid'iere,  Spears  Eq.  (S.  Car  )  215,  40  Am.  Dec 
613;  Cameron  v.  Wurtz,  4  McCord  L.  (S.  Car.) 

278 

Holder  of  Sister  State  Judgment  Merely  a  Cred- 
itor at  Large.  —  Carter  v.    Bennett,   6  Fla. 

21 6  Cannot  Be  Collaterally  Impeached  for  Error 
or  Irregularity  —  England.  —  De  Cosse  Bnssac 
v.  Rathbone,  6  H.  &  N  301,  3?  L.  J.  Exch. 
238;  Tarleton  v.  Tarleton,  4  M.  &  S  20;  Ham- 
ilton v.  Dutch  East  India  Co.,  8  Bro.  r.  C. 
(Toml.  ed.)  264.  See  also  Henderson  w.  Hen- 
derson, 3  Hare  100,  6  Q.  B.  288,  51  E.  C.  L. 
288,  13  L.  J.  Q.  B.  274.  „ 

United  States.  —  Parker  v.  Kane,  22  How. 
(U  S)  i-  Cornells  v.  Shannon,  63  ted.  Kep. 
305,  27  U.  S.  App.  329;  Mehlin  v.  Ice,  56  Fed. 
Rep.  12,  12  U.  S.  App.  305.  See  also  Brad- 
street  v.  Neptune  Ins.  Co.,  3  Sumn.  (U.  b.) 
600;  Christmas  v.  Russell,  5  Wall.  (U.  S.)  290; 
Hilton  v.  Guyot,  159  U.  S.  113. 
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Impeachment  for  Fraud. 


2.  Impeachment  for  Lack  of  Jurisdiction.  -  It  has  been  shown  in  a  previous 

part  of  this  article  that  a  foreign  judgment  which  is  relied  upon  as  establishing 
a  right  may  always  be  impeached  on  the  ground  that  the  court  by  which  it 
was  rendered  was  without  jurisdiction.1  which  u 

3.  Impeachment  for  Fraud.  -  The  preponderance  of  authority  supports  the 
doctrine  that  such  a  judgment  may  be  impeached  for  fraud,*  although  there 


Alabama.  —  Gunn  v.  Howell,  27  Ala.  663 
62  Am.  Dec.  785. 

Arkansas.  —  Lockhart  v.  Locke,  42  Ark.  17- 
Conway  v.  Ellison,  14  Ark.  360. 

California.  —  Matter  of  James,  oq  Cal  374 
37  Am.  St.  Rep.  60. 

District  of  Columbia.  —  Slack  v.  Perrine  9 
App.  Cas.  (D.  C.)  128;  Richmond,  etc.,  R  Co 
v.  Gorman,  7  App.  Cas.  (D.  C.)  91. 

Illinois.  —  Van  Matre  v.  Sankey,  148  111.  536. 

Indiana.  —  Kingman  v.  Paulson,  126  Ind. 
507,  22  Am.  St.  Rep.  611;  Anderson  v  Fry  6 
Ind.  76. 

Iowa.  —  Indiana  v.  Helmer,  21  Iowa  370. 
louisiana.  —  Muncaster   v.  Bland,  11  La 
Ann.  507. 

Massachusetts.  —  See  Mooney  v.  Hinds,  160 
Mass.  469. 

Missouri.  —  Williams  v.  Williams,  53  Mo 
App.  617;  Hays  v.  Merkle,  70  Mo.  App.  509- 
Wilson  v.  Jackson,  10  Mo.  331;  Blackburn  v 
Jackson,  26  Mo.  308;  Napton  v.  Leaton,  71 
Mo.  358;  Eager  v.  Stover,  59  Mo.  87;  Sevier  v 
Roddie,  51  Mo.  581;  Howland  v.  Chicago,  etc. 
R.  Co.,  134  Mo.  474. 

New  Jersey.  —  Brooklyn  First  Nat.  Bank  v 
Wallis,  59  N.  J.  L.  46. 

New  York.  —  Kinnier  v.  Kinnier,  45  N.  Y. 
535,  6  Am.  Rep.  132;  Hunt  v.  Hunt,  72  N.  y! 
217,  28  Am.  Rep.  129;  Smith  v.  Lewis,  3  Johns'. 
(N.  Y.)  157,  3  Am.  Dec.  469;  Monroe  v.  Doug- 
las, 4  Sandf.  Ch.  (N.  Y.)  126,  affirmed  5  N. 
Y.  447.  See  also  Hill  v.  Hill,  28  Barb.  (N  Y  ) 
23. 

North  Carolina.  —  Williams  v.  Scott,  122  N. 
Car.  545.  See  also  Pigot  v.  Davis,  3  Hawks 
(10  N.  Car.)  25. 

Pennsylvania.  —  Buchannan  v.  Biggs  2 
Yeates  (Pa.)  232;  Kean  v.  Rice,  12  S  &  R 
(Pa.)  203. 

Vermont.  —  See  Bellows  v.  Ingham,  2  Vt. 
575:  Hoxie  v.  Wright,  2  Vt.  263. 

Wisconsin.  —  Griggs  v.  Becker,  87  Wis.  313- 
Parker  v.  Stoughton  Mill.  Co.,  91  Wis.  174' 
disapproving  Great  Western  Tel.  Co.  v.  Burn- 
ham,  79  Wis.  47,  so  far  as  inconsistent  with  the 
conclusion  reached. 

A  judgment  of  a  foreign  court  cannot  be 
impeached  by  the  denial  of  any  facts  which  it 
was  competent  for  the  foreign  court  to  try, 
and  which  that  court  may  have  decided  on  the 
merits.  Vanquelin  v.  Bouard,  15  C.  B.  N  S 
341,  109  E.  C.  L.  34.1c. 

An  Adjudication  in  a"  Garnishment  Proceeding 
by  a  court  of  competent  jurisdiction  in  a  sister 
state,  being  a  judgment  in  rem,  cannot  be 
contested  in  another  state  by  a  party  to  the 
record,  claiming  the  property.  Moore  v.  Chi- 
cago, etc.,  R.  Co.,  43  Iowa  385. 

English  Rule  Where  Error  Is  Manifest.— 
A  judgment  of  a  foreign  tribunal  may  be  im- 
peached where  it  carries  on  the  face  of  it 
manifest  error,  as  where  it  is  shown  to  have 
been  obtained  by  fraud,  or  to  be  wanting  in 
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natural  justice.    Messina  v.  Petrococchino  L 
,  4  ~  C-  I44'  41  L.  J.  P.  C.  27,  20  W.  R.  4\t 
26  L.  T.  N.  S.  561. 

1.  Foreign  Judgment  May  Be  Impeached  for 
Lack  of  Jurisdiction.  —  See  sufra.  this  article, 
II.  2.  c.  (2)  Ri"ht  to  Inquire  into  Jurisdiction 

2.  Foreign  Judgment  May  Be  Impeached  for 
Fraud  —  England.—  Bowles  v.  Orr,  1  Y.&  Coll 
Exch.  465;  Messina  v.  Petrococchino,  L   R  4 
P.  C.  144,  4t  L.  J.  P.  C.  27,  20  W.  R.  4<r,  26 
L.  T.  N.  S.  561.    See  also  Castrique  v.  Im'rie 
L.  R.  4  H.  L.  414,  39  L.  J.  C.  P.  350,  19  W.  R. 
1,  23  L.  T.  N.  S.  48;  Castrique  v.  Behrens  3 
El.  &  El.  709,  107  E.  C.  L.  709,  30  L.  J.  Q  B 
163,  7  Jur.  N  S.  1028,  4  L.  T.  N.  S.  52. 

Canada.  —  Reg.  v.  Wright,  17  New  Bruns 
363. 

United  States.  —  Bradstreet  v.  Neptune  Ins 
Co.,  3  Sumn.(U.  S.)6oo;  Cole  v.  Cunningham" 
133  U.  S.  107. 

Illinois.  —  Bimeler  v.  Dawson,  5  111.  536  30 
Am.  Dec.  430;  S.  Dwight  Eaton  Co.  v.  Kelly, 
45  HI-  App.  533;  Lawrence  v.  Jarvis,  32  111' 
304;  Jones  v.  Warner,  81  111.  343.  See  also 
Van  Matre  v.  Sankey,  148  111.  546. 

Massachusetts.  —  Sewall  v.  Sewall  122  Mass. 
156,  23  Am.  Rep.  299. 

New  Jersey.  —  Davis  v.  Headley,  22  N.  J. 
Eq.  115;  Doughty  v.  Doughty,  27  N.  J.  Eq! 
315-  See  also  Kirrigan  v.  Kirrigan,  15  N  I 
Eq.  146.  J' 

New  York.  —  Hunt  v.  Hunt,  72  N.  Y  217 
28  Am.  Rep.  129;  Borden  v.  Fitch,  15  Johns' 
(N.  Y.)  121,  8  Am.  Dec.  225;  Baker's  Will,  2 
Redf.  (N.  Y.)  179;  Monroe  v.  Douglas  4 
Sandf.  Ch.  (N.  Y.)  126,  affirmed  5  N  Y  447 
Mussina  v.  Belden,  6  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  165;  Trebilcox  v.  McAlpine,  46  Hun  (N. 
Y.)  469.  See  also  Kinnier  v.  Kinnier,  45  N.  V. 
535,  6  Am.  Rep.  132. 

North  Carolina.  —  Miller  v.  Leach  95  N.  Car 
229. 

Wyoming.  —  Chadron    Bank    v.  Anderson 
(Wyoming  1898)53  Pac.  Rep.  280. 

See  also  supra,  this  title.  III.  3.  c.  (2)  Action* 

on    Foreign  Judgments  —  Special  Defenses  — 
Fraud. 

The  Full  Faith  and  Credit  Clause  of  the  Federal 
Constitution  does  not  change  this  rule  as  re- 
spects sister  state  judgments.  Cole  v  Cun- 
ningham, 133  U.  S.  107;  Sewall  v.  Sewall,  122 
Mass.  156,  23  Am.  Rep.  299;  Mussina  v  'Bel- 
den, 6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  165. 

Burden  of  Proof.  —  The  party  who  attacks  a 
foreign  judgment  on  the  ground  of  fraud 
assumes  the  burden  of  proof.  Monroe  - 
Douglas,  4  Sandf.  Ch.  (N.  Y.)  126,  affirmed 
5  N.  Y.  447.  See  also  Kirrigan  v.  Kirrifran 
15  N.  J.  Eq.  146.  ' 

Allegations  of  Unfair  Trial,  False  Testimony, 
etc.,  Insufficient.  —  A  judgment  of  a  foreign 
country  cannot  be  impeached  on  allegations  of 
fraud  in  the  procuring  thereof,  where  the 
alleged  fraud  consists  merely  in  that  the  trial 
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are  several  cases,  including  some  from  the  Supreme  Court  of  the  United  States,, 
in  which  this  has  been  denied.1 

FOREIGN"  LANGUAGE.  —  See  ENGLISH,  vol.  II,  p.  37;  and  see  the  title 
English  Language,  7  Encyc.  of  Pl.  and  Pr.  720. 


was  unfairly  conducted,  false  testimony  given, 
and  books  and  evidence  fraudulently  sup- 
pressed. Hilton  v.  Guyott,  42  Fed.  Rep.  249; 
U.  S.  v.  Throckmorton,  98  U.  S.  61.  See  also 
Vance  v.  Burbank,  101  U.  S.  514;  Moffat  v.  U. 
S.,  112  U.  S.  32. 

In  Hilton  v.  Guyott,  42  Fed.  Rep.  257,  the 
court,  per  Wallace.  J.,  said:  "The  contrary 
was  held  in  Abouloff  v.  Oppenheimer,  10  Q.  B. 
Div.  295,  where  the  suit  was  upon  a  Russian 
judgment,  and  the  defense  was,  in  substance, 
that  the  judgment  was  obtained  by  false  testi- 
mony of  the  plaintiff  as  to  a  fact  in  issue  upon 
the  trial  which  misled  the  court  and  it  was 
held  that  this  was  a  good  defense.  The 
authorities  cited  in  the  opinions  of  the  judges, 
however,  do  not  sustain  any  such  doctrine, 
being  in  cases  in  which  no  such  question  was 
discussed,  like  Ochsenbein  v.  Papelier,  L.  R.  8 
Ch.  695,  where  the  fraud  was  entirely  extrinsic 
to  the  trial,  and  Australasia  Bank  v.  Nias,  16 
Q.  B.  717,  71  E.  C.  L.  717,  where  the  foreign 
judgment  was  held  to  be  conclusive,  and  the 
particular  question  did  not  arise  and  was  not 
alluded  to." 

When  Acquiescence  in  Judgment  May  Bar  Future 
Attacks  Thereon.  —  Where  it  appears  by  the 
record  of  proceedings  in  a  sister  state  in  which 
a  decree  for  divorce  was  rendered  in  a  suit  in- 
stituted by  the  husband,  that  the  court  had 
jurisdiction  both  of  the  parties  and  of  the  sub- 
ject-matter, and  that  the  wife  appeared  by 
counsel  and  received  from  the  clerk  of  the 
court  the  full  amount  awarded  to  her  as 
alimony  by  such  decree,  she  will  not  be  per- 
mitted to  impugn  the  decree  in  another  state 


on  the  ground  that  it  was  fraudulently  ob- 
tained. Kirrigan  v.  Kirrigan,  15  N.  J.  Eq. 
146.  See  also  Malcolm  v.  Malcolm,  100  Ky. 
310,  19  Ky.  L.  Rep.  563. 

1.  Cases  Denying  that  Sister  State  Judgment 
May  Be  Impeached  for  Fraud.  —  Hanley  v.  Dono- 
ghue,  116  U.  S.  i;  Simmons  v.  Saul,  138  U.  S. 
439;  Christmas  v.  Russell,  5  Wall.  (U.  S.)  290; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265; 
Richmond,  etc.,  R.  Co.  v.  Gorman,  7  App.  Cas. 
(D.  C.)  91;  Mooney  71.  Hinds,  160  Mass. 
469. 

The  language  used  in  several  of  the  cases 
above  cited  leaves  room  for  the  inference  that 
the  court  considered  that  judgments  of  foreign 
countries  might  be  impeached  for  fraud. 
Thus  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U. 
S.  265,  Gray,  J.,  delivering  the  opinions  of  the 
court,  said:  "  Judgments  recovered  in  one 
state  of  the  Union,  when  proved  in  the  courts 
of  another  government,  whether  state  or  na- 
tional, within  the  United  States,  differ  from 
judgments  recovered  in  a  foreign  country  in 
no  other  respect  than  in  not  being  re-examin- 
able  on  their  merits,  nor  impeachable  for 
fraud  in  obtaining  them." 

Judgment  of  Foreign  Country  Cannot  Be  Collat- 
erally Attacked  for  Fraud.  —  A  sentence  of  con- 
demnation of  a  court  of  competent  jurisdiction 
of  a  foreign  country  cannot,  when  collaterally 
called  into  question  in  another  country,  be 
avoided  on  account  of  fraud  practiced  in  ob- 
taining it,  but  must  remain  in  full  force  until 
avoided  in  some  regular  mode  in  the  country 
in  which  it  was  pronounced.  Stewart  v.  War- 
ner, 1  Day  (Conn.)  142,  2  Am.  Dec.  61. 
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I  Introductory,  105  i. 

1.  Definition,  105 1. 

2 .  J  Vhat  A  re  Included,  1 05 1 . 

a.  Laws  of  Another  Country,  105 1. 

b.  Laws  of  Another  State,  105 1. 

c.  Laws  and  Customs  of  Indian  Tribe,  105 1. 

3.  What  Are  Not  Included,  1051. 

a.  Laws  of  Former  Sovereignty,  1051. 

(1)  Ge  tier  ally,  1051. 

(2)  Common  Law  of  England,  1052. 

(a)  Groundwork  of  American  Jurisprudence,  1052. 
(£)  Part  of  the  Domestic  Law,  1052. 

English  Statutes,  1053. 
0/)  Post-bellum  Acts  Excluded,  1053. 
&  .State  <z;ta  Federal  Laws  Inter  Se,  1053. 
II.  Extraterritorial  Force,  1054. 

1.  General  Rule,  1054. 

2.  Exceptions,  1054. 

Comity  of  Nations,  1054. 
^.  Extraterritoriality,  1054. 
Z«7f      Status,  1054. 
Cession  of  Sovereignty ,  1055. 
ILL  Foreign  Laws  in  Evidence,  1055. 

1.  Judicial  Notice,  1055. 

<z.  Z«a/j  Judicially  Noticed,  1055. 

(1)  Federal  and'  State  Laws,  1055. 

(2)  Non-domestic  Laws,  1056. 

&  Zaw/j  AW  Judicially  Noticed,  1057. 

(1)  Generally,  1057. 

(2)  .State  Ztfwx  Z/zter  51?,  1058. 

2.  Presumptions,  1060. 

3.  Proof,  1064. 

tf.  Statute  or  Written  Law,  1064. 

(1)  Prevailing  Pule,  1064. 

(<?)  Zte.tf  Evidence  Required,  1064. 
(A)  Books  of  Foreign  Law,  1065. 

tfa.  General  Rule  of  Admissibility,  1065. 
M.  Statutory  Provisions,  1066. 
«\  Authentication,  1067. 

Generally,  1067. 
(W)  Federal  Mode,  1068. 
(ff)  <9//^r  Modes,  1068. 
a^.  Identification,  1068. 

(2)  Minority  Rule,  1069. 
Common  or  Unwritten  Law,  1069. 
Competency  of  Witnesses,  1070. 

(1)  General  Rule,  1070. 

(2)  Lawyers,  1070. 

(3)  Magistrates,  1070. 

(4)  Clerks  of  Courts,  107 1. 
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(5)  Consuls,  j  07 1. 

(6)  Clergymen,  107 1. 

(7)  Laymen,  107 1. 

d.  To  Whom  Submitted,  107 1. 

(1)  Generally,  1071. 

(2)  Documentary  Evidence,  107 1. 

CROSS-REFERENCES. 

As  to  matters  of  Procedure,  see  the  title  FOREIGN  LA  WS,  9  Encyclopedia 
of  Pleading  and  Practice,  542.  . 

A  /„  rfyfcr  ««tf*™  */  St/^T^TY^  and  Evidence  related 

see  the  titles  in  this  work,  COMMON  LAW,  vol.  6,  V-l^^IDENCE 
vol  11  p  484;  JUDICIAL  NOTICE;  PRIVATE  INTERNATIONAL 
LAW]  STATUTES. 

1  Introductory— 1.  Definition.  —  Foreign  laws  are  those  which  emanate 
from  a  sovereignty  politically  distinct  and  territorially  separate  from  that 
which  gives  force  and  sanction  to  the  lex  fori.1  r-.it 

2  What  Are  Included  —  a.  Laws  of  Another  COUNTRY.— The  awsof 
any  country  are  therefore,  ex  vi  termini,  foreign  outside  the  territorial  limits 
of  the  sovereignty  which  forms  their  source.2 

b  Laws  of  Another  State.  -  -  Under  the  dual  system  of  sovereignty  m 
which  prevails  in  the  American  Union,  the  different  states  are  for  some  pur- 
poses 3  treated  as  foreign  to  each  other,4  and  the  laws  of  one  state  are,  on 
this  theory,  considered  as  foreign  in  another.5  ■ 

c  L\ws  and  Customs  of  Indian  Tribe.  -  -  The  reservation  of  an  Indian 
tribe  though  situated  within  the  territorial  limits  of  an  American  state  is  for 
certain  purposes,  especially  when  the  tribe  has  been  recognized  by  the  federal 
government  through  a  treaty,  foreign  soil,  and  the  tribal  laws  and  customs 
are  foreign  laws  within  that  state.6  ™^T™T 

3  What  Are  Not  Included  -a.  Laws  of  Former  Sovereignty  — 
(1)  Generally  —  It  is  a  well-recognized  canon  of  the  law  of  nations,  respected 
also  by  the  internal  law  of  the  several  powers,  that  when  territory  passes  from 
one  sovereignty  to  another  the  former  laws  and  institutions  continue  for  the 
most  part  unimpaired  until  abrogated  or  changed  by  the  new  authorities. 

1  Foreign   Laws  Defined.  -  See  remarks  of  the  same  effect  Wilson  v.  Owens,  86  Fed.  Rep. 

Hailett    C    J.,  in  Crandall  v.  Sterling  Gold  571-    Compare  Davison  v  Gibson,  56  Fed  Rep 

M?r,  rn    t  Coin  106  443.  where  the  principle  was  applied  to  the 

U2.  Laws  of  Anothertountry.  -  2  Story  on  Con-  ffis  of  the  Creek  nation.    See  also  Pyeatt  v. 

"J  twTof  ffi^JLE  -  Buckner  ,  Fin-  ^^o^  Chicago,  etc    R  Co 

lev  2  Pet  (U  S)  wo  v.  McGlinn,   114  U.  S.  542;   In  re  Ladd,  74 

4  American  States  Foreign  to  Each  Other-  Fed.  ReP.  31.  In  the  former  case  the  court 
U%tfTstats  -Hanley  v  Donoghue,  116  U.  observed:  "  It  is  a  general  rule  of  public  law 
Si  Buckner  v  Finley  2  Pet.  (U.  S.)  590.  recognized  and  acted  upon  by  the  United 
^JS.  -HdSS'  Marlborough,  2  Statls.  that  whenever  P^A«"^°^? 
r          a  legislative  power  over  any  territory  are  trans- 

Massachusetts.-  Haven  v.  Foster,  q  Pick.  ferred  from  one  nation  or  sovereign  to  an- 

CM***  \  tt2  10  Am  Dec  m  other,  the  municipal  laws  of  the  country,  that 

Mew  HampsMrT-  Emery  v.  Berry,  28  N.  is,  laws  which  are  intended  for  the  protection 

Ha  86  61  Am  Dec  622  of  private  rights,  continue  in  force  until  abro- 

H'ASf  -  Burton  W    Anderson,   1  Tex.  93;  gated  or  changed  by  the  new  government  or 

BrSshaw  ^Mayfield,  18  Tex.  29.  Sovereign.     By  the  cession  public  property 

5  Laws  of  Another  State  Deemed  Foreign  Laws.  passes  from  one  government  to  the  other,  but 
-  HeWsteadT  Reed,  6  Conn.  480;  Brackett  private  property  remains  as  before,  and  with 
v  Norton  4  Conn  517,  10  Am.  Dec.  179;  Dyer  it  those  municipal  laws  which  are  designed  to 
S  s£S?'.i  Conn.S384;  Hanley  v.  Donoghue,  secure  its  Peaceful  use  and  enjoyment,    a.  a 

,  tt  c  T  matter  of  course,  all  laws,  oidmances,  ana 

6  Indian  Tribes.  -  In  Jones  v.  Laney,  2  Tex.  regulations  in  conflict  with  the  political  char- 
342  the  Chickasaw  nation  of  Indians/residing  acter,  institutions,  and  consmution  of  the  new 
in  the  state  of  Texas,  was  recognized  as  a  sep-  government  _  are  at  once  d  sp ^  Thus 
arate  and  distinct  nation  of  people.    See  to  upon  a  cession  of  political  jurisdiction  and 
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Such  laws,  therefore,  are  not  foreign  though  originally  deriving  their  sanction 
from  what  afterwards  becomes  an  alien  government.1  It  is  upon  a  principle 
analogous  to  this  that  throughout  the  United  States  a  system  of  law  is  in 
force  which  first  acquired  its  authority  from  what  is  now  a  foreign  govern- 
ment This  is  the  common  law  of  England,  which  forms  the  subject  of  the 
next  section. 

(2)  Common  Law  of  England—  (a)  Groundwork  of  American  Jurisprudence.  —  The 
legal  system  of  colonial  America  was  but  a  transplantation  of  that  which  then 
prevailed  in  the  mother  country,2  and  the  jurisprudence  of  England  forms  the 
groundwork  of  that  of  nearly  every  American  commonwealth,3  though  there 
are  some  exceptions  to  this  rule.4 

(b)  Part  of  the  Domestic  Law.  —  Hence  in  most  of  the  United  States  the  com- 
mon law  of  England  as  it  existed  prior  to  the  separation  of  the  American 
colonies  from  Great  Britain,5  and  as  far  as  it  is  applicable  to  the  social  condi- 
tions and  consistent  with  the  institutions  of  America,6  is  not  a  foreign  system, 


legislative  power  —  and  the  latter  is  involved 
in  the  former  —  to  the  United  States,  the  laws 
of  the  country  in  support  of  an  established  re- 
ligion, or  abridging  the  freedom  of  the  press, 
or  authorizingcruel  and  unusual  punishments, 
and  the  like,  would  at  once  cease  to  be  of 
obligatory  force  withoul  any  declaration  to 
that  effect;  and  the  laws  of  the  country  on 
other  subjects  would  necessarily  be  superseded 
by  existing  laws  of  the  new  government  upon 
the  same  matters.  But  with  respect  to  other 
laws  affecting  the  possession,  use,  and  transfer 
of  property,  and  designed  to  secure  good  order 
and  peace  in  the  community,  and  promote  its 
health  and  prosperity,  which  are  strictly  of  a 
municipal  character,  the  rule  is  general  that  a 
change  of  government  leaves  them  in  force 
until,  by  direct  action  of  the  new  government, 
they  are  altered  or  repealed.  American  Ins. 
Co.  v.  356  Bales  of  Cotton,  1  Pet.  (U.  S.)  542; 
Halleck,  International  Law,  c.  34,  g  14." 

1.  This  point  assumes  a  new  and  practical 
importance  in  reference  to  the  territory  lately 
acquired  by  the  United  States. 

2.  1  Kent's  Com.  471  el  seq. 

3.  Common  Law  the  Basis  of  American  Juris- 
prudence. —  Dillon,  Latvs  and  J  urisprudence  of 
England  and  America,  p.  155. 

4.  Exceptions.  —  Florida,  Louisiana,  and 
Texas,  the  original  settlers  of  which  brought 
the  civil  law  with  them,  and  Indian  Territory, 
where  the  customs  of  the  Indian  tribes  govern, 
are  named,  in  the  following  cases,  as  ex- 
ceptions to  the  general  rule  that  the  common 
law  is  the  basis  of  the  jurisprudence  of  the 
United  States-  Davison  v.  Gibson,  56  Fed. 
Rep.  443;  Castleman  v.  Jeffries,  60  Ala.  380; 
Johnson  v.  State,  60  Ark.  308;  Garner  v. 
Wright,  52  Ark.  385;  Du  Val  v.  Marshall.  30 
Ark.  230;  Norris  v.  Harris,  15  Cal.  226;  Mus- 
sina v.  Ailing,  11  La.  Ann.  568;  State  v.  Bott, 
31  La.  Ann.  663,  33  Am.  Rep.  224;  Flato  v. 
Mulhall,  72  Mo.  522;  James  v.  James,  81  Tex. 
373- 

See  also  the  title  Common  Law,  vol.  6  p. 
268. 

The  New  American  Possessions.  —  In  both 
Porto  Rico  and  the  Philippine  Islands  judicial 
tribunals  have  already  been  constituted  under 
the  authority  of  the  United  States  government 
to  administer  the  Spanish  civil  law,  and  should 
these  be  brought  under  the  appellate  jurisdic- 
tion  of  the  federal  Supreme  Court  we  may  soon 


witness  the  interesting  spectacle  of  that  tri- 
bunal applying  the  principles  of  the  Spanish 
law  in  appeals  from  the  colonies  side  by  side 
with  those  of  the  French  law  in  cases  from 
Louisiana  and  the  doctrines  of  the  common 
law  in  other  matters. 

5.  Common  Law  Existing  Before  American 
Revolution.  —  Spaulding  v.  Chicago,  etc.,  R. 
Co.,  30  Wis.  117. 

6.  Must  Be  Consistent  and  Applicable  —  United 
States,  —  Van  Ness  v.  Pacard,  2  Pet.  (U.S.)  144; 
Pawlet  v.  Clark,  9  Cranch  (U.  S.)333;  Wheaton 
v.  Peters,  8  Pet.  (U.  S.)  659. 

Alabama.  —  Carter  v.  Balfour.  19  Ala.  814. 
California.  —  Kennedy  v.  Burnap,  120  Cal. 
494- 

Connecticut. — Wilford  v.  Grant,  Kirby 
(Conn.)  117. 

Indiana.  —  Piatt  v.  Eads,  1  Blackf.  (Ind.)82; 
Fuller  v.  State,  1  Blackf.  (Ind.)  66;  Dawson  v. 
Shaver,  1  Blackf.  (Ind.)  206. 

Ohio.  —  Lindsley  v.  Coats,  1  Ohio  243. 

Utah.  —  People  v.  Green,  1  Utah  11; 
Thomas  v.  Union  Pac.  R.  Co.,  1  Utah  232; 
Utah  First  Nat.  Bank  v.  Kinner,  1  Utah  100. 

Vermont.  —  Le  Barron  11.  Le  Barron,  35  Vt. 
365. 

Wisconsin.  —  Coburn  v.  Harvey,  18  Wis.  147. 
It  has  been  repeatedly  determined  by  the 
courts  of  this  state  that  they  will  adopt  the 
principles  of  the  common  law  as  the  rules  of 
decision  so  far  only  as  those  principles  are 
adapted  to  our  circumstances,  state  of  society, 
and  form  of  gpvernment.  In  no  instance  have 
the  ancient  common-law  modes  of  convey- 
ance, as  such,  been  adopted  in  this  state;  and 
long  anterior  to  the  settlement  of  this  country 
they  had  given  way  to  the  comparatively  mod- 
ern mode  of  assurance  by  deeds  of  lease  and 
release,  bargain  and  sale,  etc  There  is  noth- 
ing in  our  circumstances  or  state  of  society 
that  would  seem  to  require  the  adoption  of  a 
principle  so  pregnant  with  mischief  as  that  the 
title  to  real  estate  might  rest  in  and  be  evi- 
denced by  parol  only."  Lindsley  v.  Coats,  I 
Ohio  243. 

"  It  [the  common  law]  was  adopted  so  far 
only  as  its  principles  were  suited  to  the  con- 
dition of  the  colonies;  and  from  this  circum 
stance  we  see  what  is  common  law  in  one 
state  is  not  so  considered  in  another.  The 
judicial  decisions,  the  usages  and  customs  of 
the  respective  states,  must  determine  how  far 
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but  a  vital  and  inherent  part  of  the  domestic  law.1  This  has  indeed  been 
declared  in  many  of  the  states  by  legislative  enactment,*  but  it  would  prob- 
ably be  true  in  the  absence  of  such  declaration.3 

(c)  English  statutes.  —  In  some  jurisdictions  this  doctrine  includes  the  early 
English  statutes,4  but  this  is  not  true  in  Mississippi.*1 

(d)  Post-bellum  Acts  Excluded.  —  And  at  any  rate,  none  of  the  enactments  of  the 
British  Parliament  since  the  American  Revolution  6  or  even  at  its  outbreak  7 
form  a  part  of  the  domestic  law  of  the  United  States. 

b.  State  and  Federal  Laws  Inter  Se.  —  The  laws  of  an  American 
state  are  never  considered  as  foreign  in  the  federal  courts,  and  vice  versa  those 
which  find  their  origin  in  the  federal  branch  of  the  government  are  treated  as 


the  common  law  has  been  introduced  and 
sanctioned  in  each."  Wheaton  v.  Peters,  8 
Pet.  (U.  S.)  659. 

In  California  it  was  held  that  since  the  num- 
ber of  persons  who  went  from  the  states  into 
that  region,  then  recently  acquired  by  the 
United  States,  so  greatly  exceeded  the  original 
population,  the  Spanish  system  of  law  in  force 
there  did  not  apply  to  them.  Fowler  v. 
Smith,  2  Cal.  48. 

3y  Act  of  Congress  the  common  law  extended 
to  the  territory  of  Utah,  so  far  as  applicable. 
People  v.  Green,  I  Utah  11;  Thomas  v.  Union 
Pac.  R.  Co.,  1  Utah  232. 

1.  Common  Law  Not  Foreign  to  the  United 
States —  United  States.  — Patterson  v.  Winn,  5 
Pet.  (U.  S.)  241. 

Alabama.  —  State  v.  Cawood,  2  Stew.  (Ala.) 
362;  Carter  v.  Balfour,  19  Ala.  814. 

Arkansas.  —  Newton  v.  Cocke,  10  Ark.  169. 

Connecticut.  —  State  v.  Cummings,  33  Conn. 
260,  89  Am.  Dec.  208. 

Iowa.  —  Goodwin  v.  Thompson,  2  Greene 
(Iowa)  329;  O'Ferrall  v.  Simplot,  4  Iowa  399. 

Maine.  — Colley  v.  Merrill,  6  Me.  55. 

Massachusetts.  —  Com.  v.  Leach,  1  Mass.  61; 
Pearce  v.  Atwood,  13  Mass.  354;  Sackett  v. 
Sackett,  8  Pick.  (Mass.)  309;  Com.  v.  Knowl- 
ton,  2  Mass.  534;  Boynton  v.  Rees,  9  Pick. 
■(Mass.)  532;  Bruce  v.  Wood,  1  Met.  (Mass.)  542, 
35  Am.  Dec.  380. 

Michigan.  —  Lorman  v.  Benson,  8  Mich.  24, 
77  Am.  Dec.  435. 

Mississippi.  —  Noonan  v.  State,  I  Smed.  & 
M.  (Miss.)  562;  Powell  v.  Brandon,  24  Miss. 
.-343. 

New  York.  —  Bogardus  v.  Trinity  Church, 
4  Paige  (N.  Y.)  iq8,  JS  Wend.  (N.  Y.)  in; 
Canal  Com'rs  v.  People,  5  Wend.  (N.  Y.) 
445- 

Pennsylvania. —  Respublica  v.  Mesca,  I  Dall. 
(Pa.)  73;  Morris  v.  Vanderen,  r  Dall.  (Pa.)  67; 
Boehm  v.  Engle,  1  Dall.  (Pa.)  15. 

Vermont.  —  Le  Barron  v.  Le  Barron,  35  Vt. 
.365. 

Wisconsin.  —  Coburn  v.  Harvey,  18  Wis. 
147;  Kellogg  v.  Chicago,  etc.,  R.  Co.,  26  Wis. 
267,  7  Am.  Rep.  69;  Spaulding  v.  Chicago, 
etc.,  R.  Co.,  30  Wis.  116,  11  Am.  Rep.  550. 

The  common  law  prevails  in  the  District  of 
Columbia.  State  v.  Cummings,  33  Conn.  260, 
89  Am.  Dec.  208. 

2.  Common  Law  Declared  by  Statute  —  Ne- 
braska,—  Consol.  Stat.  (1893),  §  2088. 

Utali,  —  People  v.  Green,  1  Utah  11 ;  Thomas 
■v.  Union  Pac.  R.  Co.,  1  Utah  232. 

3.  Common  Law  Inherently  Domestic.  —  "  It  is  a 


natural  presumption,  and  therefore  is  adopted 
as  a  rule  of  law,  that  on  the  settlement  of  a 
new  territory  by  a  colony  from  another  coun- 
try, especially  where  the  colonists  continue 
subject  to  the  same  government,  they  carry 
with  them  the  general  laws  of  the  mother 
country  which  are  applicable  to  the  situation 
of  the  colonists  in  the  new  territory;  which 
laws  thus  become  the  laws  of  the  colony  until 
they  are  altered  by  common  consent  or  by 
legislative  enactment."  Bogardus  v.  Trinity 
Church,  4  Paige  (N.  Y.)  198.  See  also  O'Fer- 
rall v.  Simplot,  4  Iowa  399;  Lorman  v.  Benson, 
8  Mich.  24,  77  Am.  Dec.  435;  Utah  First  Nat. 
Bank  v.  Kinner,  I  Utah  100;  Kellogg  v.  Chi- 
cago, etc.,  R.  Co.,  26  Wis.  223,  7  Am.  Rep.  69; 
Spaulding  v.  Chicago,  etc.,  R.  Co.,  30  Wis. 

116,  11  Am.  Rep.  550;  1  Kent's  Com.  472. 

4.  Early  English  Statutes.  —  Com.  v.  Leach,  1 
Mass.  61. 

Under  Const.  Maryland  (1867),  Declaration 
of  Rights,  art.  5,  "  the  inhabitants  of  Mary- 
land are  entitled  *  *  *  to  the  benefit  of 
such  of  the  English  statutes  as  existed  on  the 
fourth  day  of  July,  seventeen  hundred  and 
seventy-six,  and  which,  by  experience,  have 
been  found  applicable  to  their  local  and  other 
circumstances,  and  have  been  introduced, 
used,  and  practiced  bv  the  courts  of  law  or 
equity."  See  Dashiell  v.  Atty.-Gen.,  5  Har. 
&  J.  (Md.)  392,  9  Am.  Dec.  572. 

5.  Mississippi  Rule.  —  Boarman  v.  Catleit,  13 
Smed.  &  M.  (Miss.)  149,  where  it  was  held  that 
the  common  law  is  in  force,  but  not  the  stat- 
utes of  England. 

"  It  is  settled  that  none  of  the  English  stat- 
utes are  in  force  in  this  state."  Paddock  v. 
Shields,  57  Miss.  346.  See  also  Sessions  v. 
Reynolds,  7  Smed.  &  M.  (Miss.)  130. 

"  As  early  as  the  year  1807  all  the  statutes 
of  England  and  Great  Britain  not  re-enacted 
were  by  express  enactment  of  the  legislature 
excluded  from  operation  within  the  territory." 
Jordan  v.  Roach,  32  Miss.  616. 

6.  Post-bellum  Acts  Excluded.  —  Liverpool, 
etc.,  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
397;  Spaulding  v.  Chicago,  etc.,  R.  Co.,  30 
Wis.  117,  11  Am.  Rep.  550. 

Some  of  these,  like  Lord  Campbell's  Act, 
passed  in  1846,  have  exerted  a  powerful  influ- 
ence on  American  legislation,  having  been 
adopted  in  nearly  every  state.  See  the  stat- 
utes of  the  several  states  relating  to  death  by 
wrongful  act.. 

7.  Enactments  on  Eve  of  Revolution  Excluded. 
—  Spaulding  v.  Chicago,  etc.,  R.  Co.,  30  Wis. 

117,  11  Am.  Rep.  550. 
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domestic  laws  in  the  tribunals  of  the  different  states.1 

II.  Extraterritorial  Force  —  1.  General  Rule.  —  As  a  rule  foreign  laws 

have  no  intrinsic  force.  Where  they  operate  they  are  not  foreign,  and  where 
they  are  foreign  they  cease  to  have  any  validity  ex proprio  vigor e."1 

2.  Exceptions  —  a.  Comity  of  Nations.  —  There  are,  however,  some 
important  exceptions  to  this  general  rule.  Thus,  within  a  limited 'sphere 
some  recognition  is  given  to  foreign  laws  through  the  comity  of  nations  3 

b.  Extraterritoriality.  —  According  to  another  principle,  or  rather 
fiction,  of  the  law  of  nations,  laws  are  also  allowed  to  operate  within  the  ter- 
ritory of  another  sovereignty  as  regards  the  diplomatic  agents  of  the  power 
which  originated  the  foreign  law.4  The  principle  of  extraterritoriality  is  also 
extended  by  comity  to  ships  of  war,5  but  not  to  consuls.6 

c.  Law  of  Status.  —  The  subjects  or  citizens  of  a  sovereign  state  may 
also  be  amenable  to  its  laws  respecting  status  and  personal  rights,  even  when 
they  reside  within  the  territory  of  a  foreign  power.7 


1.  State  Laws  Not  Considered  Foreign  in  Federal 
Courts. —  In  U.  S.  v.  Turner,  n  How.  (U.  S.) 
663,  Chief  Justice  Taney  said:  "  It  can  never 
be  maintained  in  the  courts  of  the  United 
States  that  the  laws  of  any  state  of  this  Union 
are  to  be  treated  as  the  laws  of  a  foreign  na- 
tion." See  also  infra,  this  title.  Foreign  Laws 
in  Evidence  —  Laws  Judicially  Noticed. 

2.  Extraterritorial  Force  of  Foreign  Laws  — 
General  Rule  Stated.  —  Wheaton's  International 
Law,  §  79.    See  also  Story  on  Conflict  of  Laws 

(8th  ed.).  §  22. 

3.  Exceptions— Comity  of  Nations.— Wheaton's 
International  Law,  §  79;  Story  on  Conflict  of 
Laws  (8th  ed.),  §  38. 

4.  Extraterritoriality  —  Diplomatic   Agents. — 

Respublica  v.  De  Longchamps,  1  Dall.  (Pa.) 
in;  Wharton's  Int.  Law,  §  92;  Dupont  v. 
Pichon,  4  Dall.  (Pa.)  321;  U.  S.  v.  Benner,  I 
Baldw.  (U.  S.)  234;  1  Op.  Atty.-Gen.  26. 

"  The  fiction  of  extraterritoriality  represents 
the  doctrine  that  all  public  diplomatic  agents 
are,  to  a  certain  extent,  exempt  in  their  per- 
sons and  their  effects  from  the  civil  jurisdic- 
tion of  the  country  in  which  they  are  resident; 
in  other  words,  that  they  cannot,  in  general, 
be  sued  in  any  civil  action  for  a  claim  of  a 
private  nature;  nor  can  their  effects,  within 
certain  limits,  be  seized  or  subjected  to  private 
demands.  The  principle  which  regards  diplo- 
matic agents  as  not  having  left  the  states  of 
their  sovereigns,  and  which  consequently  frees 
them  from  the  civil  jurisdiction  of  the  tri- 
bunals of  the  country  where  they  officially  re- 
side, was  recognized  under  many  forms,  even 
by  the  ancients.  The  Romans  accorded  to  the 
provincial  deputies  a  right  known  under  the 
name  of  jus  domum  revocandi ;  that  is  to  say, 
the  latter  enjoyed,  during  their  stay  at  Rome, 
the  power  of  objecting  to  the  competency  of  the 
tribunals  there,  both  in  criminal  and  in  civil 
matters,  in  the  case  of  former  debts  or  of  de- 
licts charged  against  them,  or  at  least  of  only 
answering  to  an  action  provisionally.  This 
exemption  from  territorial  jurisdiction,  joined 
to  the  inviolability  established  for  the  benefit 
of  ambassadors  properly  so  called,  has  been 
transformed,  according  to  the  modern  usages 
of  nations,  into  extraterritoriality,  which  can- 
not, however,  be  applied  in  all  cases  in  an  ab- 
solute manner  to  diplomatic  persons.  There 
are,  on  the  contrary,  a  great  number  of  doubt- 
ful points,  which  the  natural  relations  of  diplo- 


matic intercourse  can  alone  explain  and  solve. 
The  only  principle  resulting  from  the  very 
nature  of  things  is,  that  diplomatic  agents, 
after  being  recognized  and  admitted  as  such, 
ought  to  be  treated,  even  in  respect  to  their 
affairs  purely  personal,  in  such  a  way  that  they 
can  be  able  to  fulfil  their  functions  with  entire 
independence."  Pomeroy,  International  Law. 
§  338.  See  also  Wheaton's  International  Law. 
(Boyd's  ed.),  p.  325;  and  Bar's  International 
Law  (ed.  1883),  p.  487,  where  the  author  says: 
"  The  privilege  of  extraterritoriality  which 
belongs  to  foreign  sovereigns  and  their  en- 
voys, consists  in  the  exclusion  of  the  jurisdic- 
tion of  the  state  from  these  persons,  and  to  a 
certain  extent  from  things  which  are  in  their 
possession.  But  that  privilege  has  no  influ- 
ence upon  the  private  legal  relations  of  these 
persons;  and,  again,  just  as,  according  to  the 
principles  we  have  adopted,  in  the  case  of 
other  persons  questions  of  capacity,  of  family 
relations,  and  of  succession,  are  determined 
by  the  lex  domicilii,  while  obligatory  contracts, 
too,  are  subject  to  that  law,  in  so  far  as  bona 
Jides  does  not  require  the  parties  to  be  sub- 
jected to  the  law  of  the  place  where  the  trans- 
action was  carried  through,  or  as  the  parties 
do  not  tacitly  or  expressly  have  recourse  to 
some  other  system;  whereas  in  the  law  of 
things  it  is  impossible  to  carty  out  the  appli- 
cation of  the  law  of  the  domicil  of  one  of  the 
parties  concerned,  in  the  same  way  we  must 
exclude  it  from  affecting  any  of  the  legal  re- 
lations of  the  persons  who  may  claim  the  priv- 
ileges of  extraterritoriality." 

5.  Ships  of  War.  —  On  principles  of  public 
comity  and  convenience  the  full  rights  of  extra- 
territoriality are  usually  accorded  to  a  ship 
of  war  when  in  a  foreign  port  or  foreign 
waters.  The  Schooner  Exchange  v.  M' Fad- 
don,  7  Cranch  (U.  S.)  116;  The  Santissima 
Trinidad,  7  Wheat.  (U.  S.)  283;  7  Op.  Atty.- 
Gen.  122;  8  Op.  Atty.-Gen.  73";  Whart.  Com. 
Am.  Law,  §  190;  Whart.  Int.  Law,  §  36. 
Compare  I  Op.  Atty.-Gen.  47. 

6.  Consuls.  —  A  consul  is  not  entitled  by  the 
law  of  nations  to  the  immunities  and  privi- 
leges of  a  diplomatic  agent.  He  is  considered 
merely  as  a  commercial  agent,  and  in  civil  and 
criminal  cases  is  subject  to  the  local  laws  with 
other  foreign  residents.  See  the  title  Consols, 
vol.  7,  p.  12. 

7.  Law  of  Status.  —  "  There  are  also  certain 
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d  Cession  of  Sovereignty.  —  The  civil  laws  of  a  sovereign  state  may 
also  continue  to  operate  within  a  territory  after  the  former  has  transferred  its 
Srisdiction  over  the  latter  to  another  power  and  until  the  new  sovere.gn 
introduces  a  different  legal  system.1  .  . 

But  the  Penal  Laws  of  the  Former  Sovereignty  do  not  so  continue  and  Will  not  be 
enforced  by  the  new  authorities;2  and  accordingly  the  courts  of  the  United 
States  have  refused  to  enforce  within  the  limits  of  a  military  reservation  the 
oenal  laws  of  a  state  which  has  ceded  its  jurisdiction  over  such  reservation  to 
the  United  States,3  although  the  strictly  civil  laws  were  held  to  continue. 

Ill  Foreign  Laws  in  Evidence  — 1.  Judicial  Notice  —  *.  Laws  Judi- 
ttatiy  NOTICED  — ( i)  Federal  and  State  Laws  —  state  Laws.  —  Ihe  tederal 
courts  take  judicial  notice  of  the  general  and  public  laws  of  the  several  states 
an^te Stories  ^ Except  that  the  Supreme  Court  of  the  United  States,  when 
reviewing  a  decision  of  a  state  court  of  last  resort,  w  11  treat  as  a  matter  of  fact 
whatever  was  such  in  the  court  whose  judgment  or  decree  is  under  review. 

Gate  Law  of  States.  -  And  since  the  courts  of  the  United  States  take  judicial 
notice  of  the  laws,  it  becomes  necessary  that  they  should  notice  the  decisions 
of  the  several  states,  and  they  will  generally  follow  the  construction  placed 

cases  where  the  municipal  laws  of  ihe  state, 
civil  and  criminal,  operate  beyond  its  territo- 
rial jurisdiction.  These  are  :  I.  Laws  relating 
to  the  state  and  capacity  of  persons.  In  gen- 
eral the  laws  of  the  state,  applicable  to  the 
civil  condition  and  personal  capacity  of  its  citi- 
zens operate  upon  them  even  when  resident 
in  a  foreign  country.  Such  are  those  universal 
personal  qualities  which  take  effect  either  from 
birth  such  as  citizenship,  legitimacy,  and 
illegitimacy;  at  a  fixed  time  after  birth,  as 
minority  and  majority;  or  at  an  indeterminate 
time  after  birth,  as  idiocy  and  lunacy,  bank- 
ruptcy, marriage,  and  divorce,  ascertained  by 
the  judgment  of  a  competent  tribunal.  Ihe 
laws  of  the  state  affecting  all  these  personal 
qualities  of  its  subjects  travel  with  them 
wherever  they  go,  and  attach  to  them  in  what- 
ever country  they  are  resident."  Wheaton  s 
International  Law,  §  84.  n 

1  Cession  of  Sovereignty  —  Civil  Laws  Operat- 
ing in  Ceded  Territory.  —  Halleck's  Interna- 
tional Law,  c.  34,  §  14;  American  Ins.  Co.  v. 
356  Bales  of  Cotton,  1  Pet.  (U.  S.)  542-  Chl" 
cago,  etc.,  R.  Co.  v.  McGlinn,  114  U.  S.  542; 
In  re  Ladd,  74  Fed.  Rep.  31;  _ 

2.  Penal  Laws  of  Former  Sovereignty.  —  1  he 
Antelope,  10  Wheat.  (U.  S.)  123 

In  Wisconsin-  v.  Pelican  Ins.  Co.,  127  U.  S>. 
265  the  court  said:  "  The  rale  that  the  courts 
of  no  country  execute  the  penal  laws  of  an- 
other applies  not  only  to  prosecutions  and 
sentences  for  crimes  and  misdemeanors,  but 
to  all  suits  in  favor  of  the  state  for  the  re- 
covery of  pecuniary  penalties  for  any  violation 
of  statutes  for  the  protection  of  its  revenue,  or 
other  municipal  laws,  and  to  all  judgments  for 
such  penalties.  If  this  were  not  so,  all  that 
would  be  necessary  to  give  ubiquitous  effect  to 
a  penal  law  would  be  to  put  the  claim  for  a 
penalty  into  the  shape  of  a  judgment.  Whar- 
ton's Conflict  of  Laws.  §  833;  Westlake  s  In- 
ternational Law  (1st  ed.),  §  388;  Piggott  on 
Foreign  Judgments  20q,  210."  See  also  In  re 
Ladd,  74  Fed.  Rep.  31;  Chicago,  etc.,  R  Co. 
v.  McGlinn,  114  U.  S.  542;  American  Ins 
Co.  v.  356  Bales  of  Cotton,  1   Pet.  (U.  S.) 

5IJ$!  Penal  Laws  in  Military  Reservation.—  In  re 
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Ladd,  74  Fed.  Rep.  31.     Compare  Chicago,  etc., 
R.  Co.  v.  McGlinn,  114  U.  S.  542. 

4.  Civil  Laws  in  Military  Reservation.  —  Chi- 
cago, etc.,  R.  Co.  v,  McGlinn,  114  U.  S.  542. 

5.  Public  State  Laws  Judicially  Noticed  in  Fed- 
eral Courts.  —  Elwood  v,  Flannigan,  104  U.  S. 
562-  Covington  Drawbridge  Co.  v.  Shepherd, 
20  How.  (U.  S.)  227;  Knower  v.  Haines,  31 
Fed  Rep.  513;  New  York  Fourth  Nat.  Bank  v. 
Francklyn,  120  U.  S.  747;  U.  S.  v.  Turner,  11 
How  (U.  S.)  663;  Junction  R.  Co.  v.  Ashland 
Bank,  12  Wall.  (U.  S.)  226;  Leland  v.  Wilkin- 
son, 6  Pet.  (U.  S.)  317;  Lamar  v.  Micou,  114. 
U  S  218-  L'Engle  v.  Gates,  74  Fed.  Rep.  513; 
Breed  v.  Northern  Pac.  R.  Co.,  35  Fed.  Rep. 
642-  Newberry  v.  Robinson,  36  Fed.  Rep.  841; 
Gormley  v.  Bunyan,  138  U.  S.  623;  Course  v. 
Stead  4  Dall.  (U.  S.)  22;  Smith  v.  Tallapoosa 
County,  2  Woods  (U.  S.)  576;  Merrill  v.  Daw- 
son, Hempst.  (U.  S.)  592;  Woodworth  v.  Spaf- 
fords,  2  McLean  (U.  S.)  168;  Jasper  v.  Porter, 
2  McLean  (U.  S.)  579;  Jones  v-  Hays'  4  Mc- 
Lean (U.  S.)  521;  Miller  v.  McQuerry,  5  Mc- 
Lean (U.  S.)   469;    Mewster  v.  Spalding,  6 
McLean  (U.  S.)  24. 

Judicial  Notice  of  State  Laws  Taken  by  Supreme 
Court. —  In  the  exercise  of  its  general  appel- 
late jurisdiction  from  a  lower  court  of  the 
United  States,  the  Supreme  Court  of  the 
United  States  takes  judicial  notice  of  the  laws 
of  every  state  of  the  Union.  Hanley  v.  Don- 
oghue,  116  U.  S.  1;  Chicago,  etc.,  R.  Co.  v. 
Wiggins  Ferry  Co.,  119  U.  S.  615;  Owings 
v.  Hull,  9  Pet.  (U.  S.)  607;  Junction  R.  Co.  v. 
Ashland  Bank,  12  Wall.  (U.  S.)  226. 

6.  Territorial  Laws  Judicially  Noticed  in  Fed- 
eral Courts.  —  Breed  v.  Northern  Pac.  R.  Co., 
35  Fed.  Rep.  642. 

7.  Rule  in  Supreme  Court  of  United  States  on 
Error  to  State  Court.  —  On  a  writ  of  error  to  the 
highest  court  of  a  state,  the  Supreme  Court  of 
the  United  States  does  not  take  judicial  notice 
of  the  law  of  another  state,  not  proved  in  that 
court  and  made  part  of  the  record  sent  up,_  un- 
less by  the  local  law  that  court  takes  judicial 
notice  of  it.  Renauds-.  Abbott,  it6  U.  S.  285. 
See  also  Hanley  v.  Donoghue,  116  U.  S.  1; 
Chicago,  etc.,  R.  Co.  v.  Wiggins  Ferry  Co., 
119  U.  S.  615. 
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upon  a  statute  of  the  state  by  its  highest  court  1 

Federal  Laws.  -  The  state  and  federal  courts  take  judicial  notice  of  the 
public  Acts  of  Congress  and  public  treaties,"  bankrupt  laws,'  and  decisions  of 
the  Supreme  Court  of  the  United  States.*  and  federal  statutes  relating  to  the 

internal  revenue.5  b 

(2)  Non-domestic  Laws.  -  Courts  take  judicial  notice  of  the  laws  of  nations  • 
the  law  merchant,' the  maritime  law,  so  far  as  recognized  by  the  law  of 
nations*  the  ecclesiastical  law,*  treaties  with  foreign  powers," and  the  laws  of 
a  former  sovereignty,  so  far  as  they  are  locally  applicable  «« 

in  the  united  states,  though  the  several  states  are  foreign  to  each  other  and 


Tennessee,  etc., 

Scannell,    r3  Cal. 
Sch  werdtle 


1.  Case  Law  of  States  Judicially  Noticed  by  Fed- 
eral Courts.  —  Gelpcke  v.  Dubuque,  I  Wall  (U 
S.)  175- 

2.  Treaties  and  Public  Federal  Statutes  Judi- 
cially Noticed  —  United  States.  —  Hauenstein  - 
Lynham,  ioo  U.  S.  483;  Ware  v.  Hvlton,  3 
Dall.  (U.  S.)  199. 

Alabama.  —  Mathis  v. 
Rivers  R.  Co.,  83  Ala.  411. 

California.  —  Forbes  v.  .. 
242;  Semple  v.  Hagar,  27  Cal.  163' 
v.  Placer  County,  108  Cal.  589. 

Illinois.  —  Dickenson  v.  Breeden,  30  111  322- 
Gooding  v.  Morgan,  70  111.  275. 

Indiana.  —  Buchanan  v.  Whitham,  36  Ind 
257. 

Iowa.  —  Coughran  v.  Oilman,  81  Iowa  442 

Minnesota.  —  Dole  v.  Wilson,  16  Minn  525 

Missouri.  —  Papin  v.  Ryan,  32  Mo.  21- 
Wood  v.  Northman,  85  Mo.  298. 

Nevada.—  Ex  p.  Hill,  5  Nev.  154. 

Texas.  —  Jones  v.  Laney,  2  Tex.  342;  Apol- 
los  v.  Stamforth.  3  Tex.  Civ.  App.  502-  Belt 
v.  Gulf,  etc.,  R.  Co.,  4  Tex.  Civ.  App.  231 

Virginia.  —  Bayley  v.  Chubb,  16  Gratt  (Va  ) 
284;  Bird  v.  Com.,  21  Gratt.  (Va.)  800. 

Wisconsin.  —  Montgomery  v.  Deeley,  3  Wis 
709;  U.  S.  v.  De  Coursey,  1  Pin.  (Wis.)  508 

Constitutional  Provision.  —  "  All  treaties  made 
or  which  shall  be  made,  under  the  authority 
of  the  United  States  shall  be  the  supreme  law 
of  the  land;  and  the  judges  in  every  state 
shall  be  bound  thereby,  anything  in  the  con- 
stitution or  laws  of  any  state  to  the  contrary 
notwithstanding."    Const.  U.  S.,  art.  6,  §  2. 

Acts  Establishing  Territorial  Courts.  —  The 
courts  take  judicial  notice  of  the  federal  stat- 
utes creating  courts  in  the  territories  and  de- 
fining their  jurisdiction.  Coughran  v.  Gil- 
man,  8r  Iowa  442. 

Treaties  with  Indians.  —  Judicial  notice  is 
taken  of  a  treaty  of  the  United  States  with 
Indians  by  which  title  to  land  was  acquired 
Carson  v.  Smith,  5  Minn.  78,  77  Am.  Dec.  539 
Survey  of  Public  Lands.  —  Judicial  notice  is 
taken  of  Acts  of  Congress  as  to  surveys  of 
public  lands.  Dickenson  v.  Breeden,  30  111. 
279;  Gooding  v.  Morgan,  70  111.  275-  Bu- 
chanan v.  Whitham,  36  Ind.  257. 

Laws  in  District  of  Columbia.  —  The  laws  of 
Virginia  and  Maryland,  respectively,  declared 
by  Act  of  Congress  of  1S01  to  be  in  force  in 
the  portions  of  the  District  of  Columbia  ceded 
to  the  United  States  by  the  said  states,  were 
judicially  noticed  by  the  courts  of  Virginia 
Bird  p.  Com.,  21  Gratt.  (Va.)  800;  Bayly  v 
Chubb,  16  Gratt.  (Va.)  284. 

3.  Judicial  Notice  of  Bankrupt  Laws.  —  Mims 
if.  Swartz,  37  Tex.  13. 
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4.  Federal  Decisions.  —  Alexander  v.  Gish 
(Ky.  1891)  17  S.  W.  Rep.  287;  Southern  Pac! 
R.  Co.  v.  Painter,  113  Cal.  247. 

5.  Internal  Eevenue  Laws. —  Kessel  v  Al- 
betis,  56  Barb.  (N.  Y.)  368. 

6.  Law  of  Nations.  —  The  Scotia,  14  Wall 
(U.  S.)  180. 

7.  Lex  Mercatoria.  — Jewell  v.  Center,  25  Ala. 
505;  Goldsmith  v.  Sawyer,  46  Cal.  209;  Brad- 
ford v.  Cooper,  1  La.  Ann.  325. 

8.  Maritime  Law.  —  The  Scotia,  14  Wall.  (U. 
S.)  171;  Talbot  v.  Seeman,  1  Cranch  (U.  S.)  1! 

9.  Ecclesiastical  Law.  —  Sims  Marryat,  17 
Q.  B.  292,  79  E.  C.  L.  292,  the  court  saving: 
"  When  a  question  of  ecclesiastical  law  arose 
it  used  to  be  the  practice  to  move  for  two  doc- 
tors. *  *  *  They  came  as  advocates  to 
argue  the  law,  not  as  witnesses  to  state  it." 

10.  Treaties.  —  Fils  v.  Sarrazin,  15  Fed.  Rep. 
489;  U.  S.  v.  Rauscher,  119  U.  S.  407;  U.  S." 
z.  Reynes,  9  How.  (U.  S.)  147;  Pollard  v. 
Hagan,  3  How.  (U.  S.)  212;  Godfrey  v.  God- 
frey, 17  Ind.  6,  79  Am.  Dec.  448;  People  v. 
Snyder,  41  N.  Y.  397;  Howard  i.  Moot,  64  N. 
Y.  262.    See  note  2,  supra. 

11.  Laws  of  Former  Sovereignty—  United  States. 
—  U.  S.  v.  Turner,  11  How.  (U.  S.)  663. 

Alabama.  —  Doe  v.  Eslava,  11  Ala.  1028. 
California.  —  Wells  v.  Stout,  q  Cal.  495. 
Colorado.  —  Crandall  v.  Sterling  Gold  Min. 
l  Co.,  1  Colo.  106. 

Indiana.  —  Henthorn  v.  Doe,  1  Blackf 
(Ind.)  160. 

Kentucky.  —  Delano  v.  Jopling,  1  Litt.  (Ky.) 
417;  Holley  v.  Holley,  Litt.  Sel.  Cas.  (Kv  ) 
505,  12  Am.  Dec.  342. 

Missouri.  —  Chouteau  v.  Pierre,  q  Mo.  3, 
holding  that  the  courts  of  Missouri  will  take 
judicial  notice  of  the  laws  of  France  and 
Spain  which  were  in  force  in  this  state  while 
a  part  of  the  territory  of  those  governments. 
See  also  Ott  v.  Soulard,  9  Mo.  *8i. 

New  York.  —  Stokes  v.  Macken,  62  Barb. 
(N.  Y.)  145. 

The  courts  of  Indiana  will  take  judicial  no- 
tice of  the  laws  of  Virginia  respecting  the  pri- 
mary disposal  of  the  soil  within  its  reservation, 
as  her  statutes  constitute  a  part  of  the  history 
and  laws  of  that  state.  Henthorn  v.  Doe.  1 
Blackf.  (Ind.)  164. 

The  Spanish  laws  which  formerly  prevailed 
in  Louisiana  and  upo  which  the  titles  to  land 
in  that  state  depend  mus  be  judicially  noticed. 
U.  S.  v.  Turner,  ir  How.  (U.  S.)  663. 

The  courts  of  Kentucky  took  judicial  notice 
of  the  laws  of  Virginia  existing  prior  to  the 
separation.  Delano  v.  Jopling,  1  Litt.  (Ky.) 
417;  Holley  v.  Holley,  Litt.  Sel.  Cas.  (Kv.) 
505,  12  Am.  Dec.  342. 
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therefore  the  laws  of  one  state  will  not  be  judicially  noticed  by  the  courts  of 
another  state,  as  will  presently  be  seen,1  yet  it  is  held  that  where  one  state 
recognizes  acts  done  in  pursuance  of  the  laws  of  another  state,  the  courts  of 
the  former  state  will  take  judicial  notice  of  the  laws  of  such  other  state  under 
which  those  acts  are  done,  so  far  as  may  be  necessary  to  determine  the  valid- 
ity of  the  acts.8 

b.  Laws  Not  Judicially  Noticed  — (i)  Generally.  —  The  Domestic  or 

Municipal  Laws  of  a  Foreign  Nation  cannot  be  judicially  noticed  by  the  courts  of 
other  countries.3  Such  laws  and  foreign  usages  are  regarded  not  as  matters 
of  law,  but  as  matters  of  fact,  and  they  must  be  proved  as  other  facts.4 

The  Federal  Courts  will  not  take  judicial  notice  of  private  acts  or  special  pro- 
ceedings, usages,  or  customs  of  the  several  states,  but  all  such  acts,  etc.,  must 
be  proved  as  facts  in  the  ordinary  manner.5  It  has  been  held,  however,  that 
where  a  private  act  of  a  state  legislature  provides  that  after  its  passage 

1.  Laws  of  One  State  Not  Judicially  Noticed  in 
Other  States.  —  See  infra,  this  section,  Laws 
Not  Judicially  Noticed —  State  Laws  Lnter  Se. 

2.  Recognition  of  Acts  Done  under  Laws  of  An- 
other State.  —  Carpenter  v.  Dexter,  8  Wall.  (U. 
S.)  513.  In  this  case  it  was  held  that  where  a 
statute  of  Illinois  provided  that  to  all  deeds 
and  conveyances  acknowledged  without  the 
state  by  a  justice  of  the  peace  there  should  be 
added  a  certificate  of  the  proper  clerk,  setting 
forth  that  the  person  before  whom  such  proof 
or  acknowledgment  was  had  was  a  justice  of 
the  peace  at  the  time  of  taking  the  same,  and 
that  when  so  proved  they  should  be  entitled 
to  record,  the  courts  of  Illinois  would  take 
judicial  notice  of  the  requirements  of  the  stat- 
utes of  another  state  in  regard  to  the  acknowl- 
edgment of  deeds.  See  also  Paine  v.  Schenec- 
tady Ins.  Co.,  11  R.  I.  411;  Hewitt  v.  Morgan, 
88  Iowa  468;  Butcher  v.  Brownsville  Bank,  2 
Kan.  70,  83  Am.  Dec.  446;  Dodge  v.  Coffin,  15 
Kan.  277;  Rae  v.  Hulbert,  17  111.  572. 

As  to  Judicial  Notice  of  Laws  Generally,  see  the 
various  local  codes  and  statutes  in  the  United 
States,  and  the  titles  Evidence,  vol.  11,  p.  489; 
Judicial  Notice. 

3.  Foreign  Municipal  Laws  Not  Judicially  No- 
ticed—  England.  —  Fremoult  v.  Dedire,  1  P. 
Wms.  430;  Nelson  v.  Bridport,  8  Beav.  527,  10 
Jur.  871;  Bristow  v.  Sequeville,  5  Exch.  275, 
14  Jur.  674,  19  L.  J.  Exch.  289;  Ganer  v. 
Lanesborough,  Peake  N.  P.  (ed.  1795)  18. 

United  States.  —  Hanley  v.  Donoghue,  116 
U.  S.  1;  Chicago,  etc.,  R.  Co.  v.  Wiggins 
Ferry  Co.,  119  5.  S.  615;  Talbot  v.  Seeman, 
1  Cranch  (U.  S.)  1;  Dainese  v.  Hale,  91  U.  S. 
13;  The  Scotland,  105  U.  S.  24;  Liverpool, 
etc.,  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
446;  Dickerson  v.  Matheson,  50  Fed.  Rep.  73; 
Ennis  v.  Smith,  14  How.  (U.  S.)  400. 

California.  —  Wickersham  v.  Johnston,  104 
Cal.  407,  43  Am.  St.  Rep.  118. 

Louisiana.  —  Kohn  v.  Schooner  Renaisance, 

5  La.  Ann.  25,  52  Am.  Dec.  577. 
Michigan.  —  Kermott  v.  Ayer,  11  Mich.  181; 

•Great  Western  R.  Co.  v.  Miller,  19  Mich.  305. 

Missouri.  —  Chouteau  v.  Pierre,  9  Mo.  3. 

New  York.  —  Whitford  v.  Panama  R.  Co., 
23  N.  Y.  465;  Brush  v.  Wilkins,  4  Johns.  Ch. 
(N.  Y.)  506;  Savage  v.  O'Neil,  44  N.  Y.  298; 
Dollfus  v.  Frosch,  1  Den.  (N.  Y.)  374. 

Pennsylvania.  —  Dougherty  v.  Snyder,  15  S. 

6  R.  (Pa.)  84,  16  Am.  Dec.  520. 
South  Carolina.  —  McFee  v.  South  Carolina 

13  C.  of  L.— 67 


334; 
The 


S.)  763; 
Johnston 
Volunbrun,  5 
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Ins.  Co.,  2  McCord  L.  (S.  Car.)  503,  13  Am. 
Dec.  757. 

Vermont.  —  Woodrow  v.  O'Conner,  28  Vt. 
776;  Langdon  v.  Young,  33  Vt.  136;  Peck  v. 
Hibbard,  26  Vt.  698. 

Hawaii.  —  Board  of  Immigration  v.  Estrella, 

5  Hawaiian  211. 
4.  Foreign  Laws  Considered  Facts  to  Be  Proved 

Like  Other  Facts  —  England.  —  Lloyd  v.  Gui- 
bert,  L.  R.  1  Q.  B.  115;  The  Duero,  L.  R.  2 
Adm.  &  Ecc.  393;  Foubert  v.  Turst,  Prec.  Ch. 
207,  8  Beav.  546,  note;  Smith  v.  Gould,  4  Moo. 
P.  C.  21. 

United  States.  —  Dainese  v.  Hale,  91  U.  S. 
13;  Ennis  v.  Smith,  14  How.  (U.  S.)  426;  Arm- 
strong v.  Lear,  8  Pet.  (U.  S.)  52;  The  Scotia, 
14  Wall.  (U.  S.)  180;  Talbot  v.  Seeman,  1 
Cranch  (U.  S.)  I ;  Church  v.  Hubbart,  2  Cranch 
(U.S.)  187;  Hanley  v.  Donoghue,  116  U.  S. 
1;  U.  S.  v.  Wiggins,  14  Pet.  (U.  S.) 
Strother  v.  Lucas,  6  Pet.  (U. 
Scotland,  105  U.  S.  29. 

California.  —  Wickersham  v. 
Cal.  407,  43  Am.  St.  Rep.  118. 

Maryland.  —  Baptiste  v.  De 
Har.  &  J.  (Md.)  98. 

Michigan.  —  Great  Western  R.  Co.  v.  Miller, 
19  Mich.  314. 

New  York.  —  Chanoine  v.  Fowler,  3  Wend. 
(N.  Y.)  177;  Brush  v.  Wilkins,  4  Johns.  Ch. 
(N.  Y.)  506;  Phinney  v.  Phinney,  17  How. 
Pr.  (N.  Y.  Supreme  Ct.)  197;  Whitford  v. 
Panama  R.  Co.,  23  N.  Y.  465;  Savage  v. 
O'Neil,  44  N.  Y.  298;  Hynes  v.  McDermott, 
82  N.  Y.  41,  37  Am.  Rep.  538. 

Pennsylvania.  —  Dougherty  v.  Snyder,  15  S. 

6  R.  (Pa.)  84,  16  Am.  Dec.  520. 
Vermont.  —  Peck  v.  Hibbard,  26  Vt.  706; 

Langdon  v.  Young,  33  Vt.  136. 

Hawaii.  —  Board  of  Immigration  v.  Estrella, 
5  Hawaiian  211. 

See  also  the  cases  cited  in  the  next  preced- 
ing note. 

"A  party  who  relies  upon  'a  'right  or  an  ex- 
emption by  foreign  law  is  bound  to  bring  such 
law  properly  before  the  court,  and  to  establish 
it  in  proof.  Otherwise  the  court,  not  being 
entitled  to  notice  such  law  without  judicial 
proof,  must  proceed  according  to  the  law  of 
England."  Lloyd  v.  Guibert,  L.  R.  1  Q.  B. 
129. 

5.  Private  Acts  of  State  Legislature  Not  Judi- 
cially Noticed  by  Federal  Courts.  —  Leland  v. 
Wilkinson,  6  Pet.  (U.  S.)  317. 
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the  courts  shall  notice  it  without  proof,  the  federal  courts  sitting  in  that  state 
are  bound  to  take  judicial  notice  of  it.1 

The  state  Courts  will  not  take  judicial  notice  of  private  acts  of  Congress,2  nor 
of  acts  done  under  a  treaty  affecting  only  a  small  number  of  persons  not  citi- 
zens, though  they  will  take  judicial  notice  of  the  treaty  itself.3 

The  Laws,  Usages,  and  Customs  of  an  Indian  Tribe  are  not  on  the  same  footing  with 
the  acts  of  a  state  or  territorial  legislature,  and  therefore  will  not  be  noticed 
judicially  by  the  federal  courts. 

(2)  State  Laws  Inter  Se.  —  It  is  well  settled  that  the  courts  of  the  several 
states  do  not  take  judicial  notice  of  the  laws  of  the  other  states  of  the 
Union,  but  such  laws  are  matters  of  fact  and  must  be  proved  as  other 
facts  by  introducing  evidence  thereof,4  unless  a  different  rule  is  created  by 


1.  Terms  of  Private  Act  Requiring  Judicial  No- 
tice—Effect on  Federal  Courts  in  the  State. — 

Case  v.  Kelly,  133  U.  S.  21;  Beaty  v.  Know- 
ler,  4  Pet.  (U.  S.)  152. 

2.  Private  Acts  of  Congress  Not  Judicially  No- 
ticed by  State  Courts.  —  U.  S.  Bank  Stearns, 

15  Wend.  (N.  Y.)  314. 

3.  Acts  Done  under  Treaty  —  When  Not  Judi- 
cially Noticed.  —  Dole  v.  Wilson,  16  Minn.  525. 

Indian  Tribal  Laws  Not  Judicially  Noticed.  — 
Wilson  v.  Owens,  86  Fed.  Rep.  571.  See  also 
Davison  v.  Gibson,  56  Fed.  Rep.  443;  Pyeatt 
v.  Powell,  51  Fed.  Rep.  551;  Jones  v.  Laney, 
2  Tex.  342. 

4.  Laws  of  Other  States  Not  Judicially  Noticed 

—  United  States.  —  Lloyd  v.  Matthews,  155  U. 
S.  222;  Failey  v.  Talbee,  55  Fed.  Rep.  892. 

Alabama.  —  Drake  v.  Glover,  30  Ala.  382; 
Inge  v.  Murphy,  10  Ala.  885;  Leatherwood  v. 
Sullivan,  81  Ala.  458;  Barnes  v.  Mobley,  21 
Ala.  232;  Gunn  v.  Howell,  27  Ala.  663,  62 
Am.  Dec.  785;  Forsyth  v.  Preer,  62  Ala.  443; 
Cubbedge  v.  Napier,  62  Ala.  518;  Richardson 
v.  Williams,  2  Port.  (Ala.)  239;  Insurance  Co. 
of  North  American.  Forcheimer,  86  Ala.  541; 
Bradley  v.  Harden,  73  Ala.  70;  Mobile,  etc., 
R.  Co.  v.  Whitney,  39  Ala.  468;  Marcy  v. 
Howard.  91  Ala.  133. 

Arkansas.  —  Cox  v.  Morrow,  14  Ark.  603; 
Newton  v.  Cocke,  10  Ark.  169;  Bone  v.  Torry, 

16  Ark.  83;  Hydrick  v.  Burke,  30  Ark.  124; 
Thorn  v.  Weatherly,  50  Ark.  237. 

Colorado.  — Polk  v.  Butterfield,  9  Colo.  325; 
Atchison,  etc.,  R.  Co.  v.  Betts,  10  Colo.  431. 

Connecticut.  —  Kilgore  v.  Bulkley,  14  Conn. 
363;  Brackett  v.  Norton,  4  Conn.  517,  10  Am. 
Dec.  179;  Hempstead  v.  Reed,  6  Conn.  480; 
Hale  v.  New-Jersey  Steam  Nav.  Co.,  15  Conn. 
539,  39  Am.  Dec.  398;  Hebron  v.  Marlborough, 
2  Conn.  18. 

Florida.  —  Duke  v.  Taylor,  37  Fla.  64; 
Rogero  v.  Zippel,  33  Fla.  625;  Sammis  v. 
Wightman,  31  Fla.  10;  Summer  v.  Mitchell,  29 
Fla.  179,  30  Am.  St.  Rep.  ro6. 

Illinois.  — Chumasero  v.  Gilbert,  24  111.  293; 
Smith  v.  Whitaker,  23  111.  367;  Mason  v. 
Wash,  1  111.  39,  12  Am.  Dec.  138;  Crouch  v. 
Hall,  15  111.  265;  Rand  v.  Continental  Mut.  F. 
Ins.  Co.,  58  111.  App.  665;  Close  v.  Stuvvesant, 
132  111.  607;  Hyman  v.  Bayne,  83  111. '256. 

Indiana.  —  Irving  v.  M'Lean,  4  Blackf. 
(Ind.)  52;  Elliott  v.  Ray,  2  Blackf.  (Ind.)3i; 
Cone  v.  Cotton,  2  Blackf.  (Ind.)  82;  Bierhaus 
v.  Western  Union  Tel.  Co.,  8  Ind.  App.  246; 
Patterson  v.  Carrell,  60  Ind.  128;  Smith  v. 
Peterson,  63  Ind.  243;   Doe  v.  Collins,  I  Ind. 


24;  Johnson  v.  Chambers,  12  Ind.  102;  Rob- 
ards  v.  Marley,  80  Ind.  185;  Billingsley  v. 
Dean,  11  Ind.  33L 

Iowa.  —  Sayre  v.  Wheeler,  32  Iowa  559; 
Carey  v.  Cincinnati,  etc.,  R.  Co.,  5  Iowa  357; 
Taylor  v.  Runyan,  9  Iowa  522;  Bean  v.  Briggs, 
4  Iowa  464;  Neese  v.  Farmer's  Ins.  Co.,  5s 
Iowa  604;  Stephens  v.  Williams,  46  Iowa  540; 
David  v.  Porter,  51  Iowa  254. 

Kansas. — Shed  v.  Augustine,  14  Kan.  282; 
Hunter  v.  Ferguson,  13  Kan.  475;  Porter  v. 
Wells,  6  Kan.  455;  St.  Louis,  etc.,  R.  Co,  v.. 
Weaver,  35  Kan.  412,  57  Am.  Rep.  176. 

Kentucky.  —  Hall  v.  Johnston,  5  J.  J.  Marsh. 
(Ky.)  284;  Gordon  v.  Phelps,  7  J.  J.  Marsh. 
(Ky.)  619;  Delano  v.  Jopling,  1  Litt.  (Ky.)  417: 
Muhling  v.  Sattler,  3  Mete.  (Ky.)  285,  77  Am. 
Dec.  172;  Greenwade  v.  Greenwade,  3  Dana. 
(Ky.)  495- 

Louisiana.  —  Roehl  v.  Porteous,  47  La.  Ann. 
1582;  Sandidge  v.  Hunt,  40  La.  Ann.  766;. 
Syme  v.  Stewart,  17  La.  Ann.  73. 

Maryland. — Jackson  v.  Jackson,  80  Md. 
176. 

Massachusetts.  —  Walker  v.  Maxwell,  I 
Mass.  104;  Legg  v.  Legg,  8  Mass.  99;  Bow- 
ditch  v.  Soltyk,  99  Mass.  138;  Kline  v.  Baker,. 
99  Mass.  253;  Eastman  v.  Crosby,  8  Allen 
(Mass.)  206;  Clough  v.  Whitcomb,  105  Mass. 
482;  Ely  v.  James,  123  Mass.  36;  Haven  v, 
Foster,  9  Pick.  (Mass.)  120,  19  Am.  Dec.  353; 
Com.  v.  Graham,  157  Mass.  73,  34  Am.  St. 
Rep.  255;  Hancock  Nat.  Bank  v.  Ellis,  166- 
Mass.  414;  Chipman  v.  Peabody,  159  Mass. 
420,  38  Am.  St.  Rep.  437;  Hazelton  :.  Valen- 
tine, 113  Mass.  472;  Ames  v.  McCamber,  124 
Mass.  85;  Murphy  v.  Collins,  121  Mass.  6. 

Michigan. — Jones  v.  Palmer,  1  Dougl. 
(Mich.)  379;  Millard  v.  Truax,  73  Mich.  3S1; 
Worthington  v.  Hanna,  23  Mich.  534;  Chap- 
man v.  Colby,  47  Mich.  46;  Morrissey  v.  Peo- 
ple, ir  Mich.  327;  Ellis  v.  Maxson,  19  Mich. 
186,  2  Am.  Rep.  81;  Wheeler  v.  Constantine, 
39  Mich.  62,  33  Am.  Rep.  355;  O'Rourke  f. 
O'Rourke,  43  Mich.  58;  Belleville  Sav.  Bank 
v.  Richardi,  56  Mich.  453. 

Minnesota.  —  Hoyt  v.  McNeil,  13  Minn.  390; 
Schultz  v.  Howard,  63  Minn.  196;  Liggett  v. 
Heinle,  38  Minn.  42t. 

Missouri.  —  Bundy  v.  Hart,  46  Mo.  462,  2 
Am.  Rep.  525;  Meyer  v.  McCabe,  73  Mo.  236; 
Morrissey  v.  Wiggins  Ferry  Co.,  47  Mo.  521; 
Bain  Arnold.  33  Mo.  App.  631;  Witascheck 
v.  Glass,  46  Mo.  App.  209;  Conrad  v.  Fisher, 
37  Mo.  App.  352. 

Nebraska.  —  Moses  v.  Comstock,  4  Neb.  519; 
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statute.1  In  view,  however,  of  the  provision  of  the  United  States  Constitu- 
tion that  full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  state,  it  has  been  held_  that 
the  courts  will  take  judicial  notice  of  the  constitution,  powers,  and  jurisdic- 
tion of  the  courts  of  sister  states,  so  far  as  may  be  necessary  to  ascertain  the 
faith  and  credit  to  be  given  their  judgments.2 


Ruth  v.  Lowrey,  10  Neb.  260;  Sells  v.  Hag- 
gard, 21  Neb.  357;  Barber  v.  Hildebrand,  42 
Neb.  407;  Scroggin  v.  McClelland,  37  Neb. 
644,  40  Am.  St.  Rep.  520. 

New  Hampshire.  —  Pickard  v.  Bailey,  26  N. 
H.  169. 

New  Jersey.  —  Ball  v.  Consolidated  Frank- 
Unite  Co.,  32  N.  J.  L.  102. 

New  York.  —  Hosford  v.  Nichols,  1  Paige 
(N.  Y.)  220;  Riendeau  v.  Vieu,  (Supreme  Ct.) 
21  N.  Y.  Supp.  501,  66  Hun  (N.  Y.)  633; 
Holmes  v.  Broughton,  10  Wend.  (N.  Y.)  75,  25 
Am.  Dec.  536;  Thomas  v.  Robinson,  3  Wend. 
(N.  Y.)  267;  Thompson  v.  Ketcham,  8  Johns. 
(N.  Y.)  189,  5  Am.  Dec.  332;  People  v.  Brady, 
56  N.  Y.  191;  Seymour  v.  Sturgess,  26  N.  Y. 
134;  Miller  v.  Avery,  2  Barb.  Ch.  (N.  Y.)  582; 
Monroe  v.  Douglass,  5  N.  Y.  452;  McCraney 
v.  Alden,  46  Barb.  (N.  Y.)  274;  Pomeroy  v. 
Ainsworth,  22  Barb.  (N.  Y.)  129;  Leonard  v. 
Columbia  Steam  Nav.  Co.,  84  N.  Y.  48,  38 
Am.  Rep.  491. 

North  Carolina.  —  Hooper  v.  Moore,  5  Jones 
L.  (50  N.  Car.)  130. 

Ohio.  —  Pittsburgh,  etc.,  R.  Co.  v  Lewis,  33 
Ohio  St.  196;  Pelton  v.  Platner,  13  Ohio  217, 
42  Am.  Dec.  197;  McCann  v.  Pennsylvania 
Co.,  10  Ohio  Cir.  Ct.  Rep.  139,  6  Ohio  Cir. 
Dec.  610;  Whelan  v.  Kinsley,  26  Ohio  St.  131; 
Larvvell  v.  Hanover  Sav.  Fund  Soc,  40  Ohio 
St.  280;  Smith  v.  Bartram,  11  Ohio  St.  690. 

Pennsylvania.  —  Spellier  Electric  Time  Co. 
v.  Geiger,  147  Pa.  St.  399;  Braintrim  Tp.  v. 
Windham  Tp.,  10  Pa.  Co.  Ct.  Rep.  250;  Bol- 
linger v.  Gallagher,  144  Pa.  St.  205;  Siegel  v. 
Robinson,  56  Pa.  St.  19,  93  Am.  Dec.  775. 
Compare  Flannery's  Will,  24  Pa.  St.  502. 

South  Carolina.  —  Allen  v.  Watson,  2  Hill 
L.  (S.  Car.)  319;  Sibley  v.  Young,  26  S.  Car. 
415- 

South  Dakota.  —  Meuer  v.  Chicago,  etc.,  R. 
Co.,  5  S.  Dak.  568. 

Tennessee.  —  Templeton  v.  Brown,  86  Tenn. 
50;  Bagwell  v.  McTighe,  85  Tenn.  616. 

Texas.  —  Anderson  v.  Anderson,  23  Tex. 
639;  Jones  v.  Laney,  2  Tex.  342;  Cooke  v. 
Crawford,  1  Tex.  9,  46  Am.  Dec.  93;  Ramsay 
v.  McCauley,  2  Tex.  189;  Bryant  v.  Kelton,  1 
Tex.  434. 

Vermont. — Territt  v.  Woodruff,  19  Vt.  184; 
Ward  v.  Morrison,  25  Vt.  601;  Adams  v.  Gay, 
19  Vt.  364;  Taylor  v.  Boardman,  25  Vt.  586; 
Pickering  v.  Fisk,  6  Vt.  102;  State  v.  Horn,  43 
Vt.  20;  Smith  v.  Potter,  27  Vt.  304,  65  Am.  Dec. 
198:  Peck  v.  Hibbard,  26  Vt.  698.  Compare 
Middlebury  College  v.  Cheney,  1  Vt.  336,  where 
objection  was  made  to  the  introduction  of  a 
deed  executed  before  a  justice  of  the  peace  in 
Connecticut  on  the  ground  that  no  evidence 
was  adduced  to  show  that  in  that  state  the  jus- 
tice had  power  to  take  acknowledgments  of 
deeds.  The  objection  was  overruled,  the  court 
saying:  "  The  court  possesses  sufficient 
knowledge  of   the   laws  of  Connecticut  to 
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admit  the  deed  without  further  proof  upon 
that  point.  *  *  *  That  was  a  question  to 
the  court,  and  any  testimony  must  have  been 
addressed  to  the  court.  And  they  needed  none 
to  a  fact  so  fully  known."  See  also  State  v. 
Rood,  12  Vt.  396,  where  it  was  said:  "  By  the 
laws  of  the  state  of  New  York  a  marriage  is 
legal  if  the  parties  appear  before  a  magistrate 
and  declare  their  consent  to  a  marriage,  and 
it  was  not  necessary  to  prove  the  law,  if  it  was 
known  to  the  court  at  the  trial,  or  if  it  is  now 
known  to  be  as  decided  on  the  trial." 

Washington.  —  McDaniel  v.  Pressler,  3 
Wash.  636. 

Wisconsin.  —  Continental  Nat.  Bank  v.  Mc- 
Geoch,  73  Wis.  332;  Rape  v.  Heaton,  9  Wis. 
329,  76  Am.  Dec.  269;  Osborn  v.  Blackburn,  78 
Wis.  209,  23  Am.  St.  Rep.  400;  Walsh  v.  Dart, 
12  Wis.  635. 

Courts  cannot  take  judicial  notice  that  an 
act  is  criminal  in  another  state  without  proof 
of  the  law  of  that  state,  unless  it  is  so  with 
reference  to  the  general  or  common  law. 
Bundy  v.  Hart,  46  Mo.  462,  2  Am.  Rep.  525. 

1.  Statutory  Provisions.  —  The  Tennessee  stat- 
ute provides  that  it  shall  not  be  necessary,  in 
a  case  carried  from  an  inferior  to  a  superior 
court,  to  have  the  statutes  of  a  state,  read  as 
evidence  in  the  inferior  court,  transcribed  into 
the  record,  except  where  it  is  directed  to  be 
done  by  the  inferior  court;  but  the  superior 
court  may  take  judicial  notice  of  such  laws 
and  statutes  and  decide  upon  them  accord- 
ingly. Bagwell  v.  McTighe,  85  Tenn.  616; 
Hobbs  v.  Memphis,  etc.,  R.  Co.,  9  Heisk. 
(Tenn.)  873;  Shannon's  Annot.  Code  Tenn. 
1896,  §  5486.  Under  this  statute  it  has  been 
held  that  the  Supreme  Court  of  Tennessee 
may  take  judicial  notice  of  the  statutes  of 
other  states  and  decide  on  them  accordingly. 
Hobbs  v.  Memphis,  etc.,  R.  Co.,  9  Heisk. 
(Tenn.)  873.  See  also  Foster  v.  Taylor,  2 
Overt.  (Tenn.)  191;  Sherron  v.  Hall,  4  Lea 
(Tenn.)  500.  But  by  a  later  decision  it  is  held 
that  it  is  only  when  the  record  shows  that  a 
statute  of  another  state  was  read  in  evidence 
in  the  court  below  that  the  Supreme  Court 
will  take  judicial  notice  of  it.  Bagwell  z:  Mc- 
Tighe. 85  Tenn.  616. 

2.  Giving  Full  Faith  and  Credit  to  Acts,  etc.,  of 
Other  States.  —  In  Ohio  v.  Hinchman,  27  Pa. 
St.  479,  it  was  held  that  whenever  it  becomes 
necessary  for  a  court  of  one  state,  in  order  to 
give  full  faith  and  credit  to  a  judgment  ren. 
dered  in  another  state,  to  ascertain  the  effect 
which  it  has  therein,  the  court  may  take  judi- 
cial  notice  of  the  laws  of  such  state.  The 
ground  on  which  this  decision  was  placed  was 
that  such  a  case  involved  a  right  under  the 
Constitution  of  the  United  States,  and  the 
judgment  would,  therefore,  be  reviewable  in 
the' Supreme  Court  of  the  United  States,  and 
that  it  would  be  a  very  imperfect  and  discord- 
ant administration  for  the  state  court  to  adopt 
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2.  Presumptions.  —  it  is  a  General  Rule  throughout  the  United  States  that  in 
the  absence  of  proof  as  to  the  laws  of  a  sister  state  they  will  be  presumed  to 
be  the  same  as  the  lex  fori.*    And  the  rule  has  been  so  extended  as  to  apply 


one  rule  of  decision  where  the  court  of  final 
resort  (the  Supreme  Court  of  the  United 
States)  would  be  governed  by  another.  See 
also  Paine  v.  Schenectady  Ins.  Co.,  n  R.  I.  4ti. 

The  two  cases  last  cited  have  both  been  criti- 
cised by  the  Supreme  Court  of  the  United 
States,  which  says  that  they  are  based  on  the 
misapprehension  that  said  court,  on  a  writ  of 
error  to  review  a  decision  of  the  highest  court 
of  one  state  as  to  the  faith  and  credit  to  be 
allowed  to  a  judgment  rendered  in  another 
state,  always  takes  notice  of  the  law  of  the 
latter  state.    Hanley  v.  Donoghue,  116  U.  S.  I. 

Jurisdiction  of  Courts  of  Other  States  Judicially 
Noticed.  —  Dodge  v.  Coffin,  15  Kan.  277; 
Butcher  v.  Brownsville  Bank,  2  Kan.  70,  83 
Am.  Dec.  446;  Shotwell  v.  Harrison,  22  Mich. 
410;  Coffee  v.  Neely,  2  Heisk.  (Tenn.)  304. 
See  also  Specklemeyer  v.  Dailey,  23  Neb.  ioi, 
8  Am.  St.  Rep.  119;  Jarvis  v.  Robinson,  21  Wis. 
523,  94  Am.  Dec.  560.  Compare  Hunter  v. 
Ferguson,  13  Kan.  462. 

1.  Laws  of  Sister  State  Presumed  to  Be  Like  Lex 
Fori  —  United  Slates. —  Davison  v.  Gibson,  56 
Fed.  Rep.  443;  Pyeatt  v.  Powell,  51  Fed.  Rep. 
551. 

Alabama.  —  Goodman  v.  Griffin,  3  Stew. 
(Ala.)  160;  Sharp  v.  Sharp,  35  Ala.  574;  Ala- 
bama  G.  S.  R.  Co.  Carroll,  97  Ala.  r26; 
Peet  v.  Hatcher,  112  Ala.  514;  Kennebrew  v. 
Southern  Automatic  Electric  Shock  Mach.  Co., 
106  Ala.  377. 

Arkansas.  —  Brown  v.  Wright,  58  Ark.  20; 
Garner  v.  Wright,  52  Ark.  388;  Newton  v. 
Cocke,  10  Ark.  173. 

California.  —  Palmer  v.  Atchison,  etc.,  R. 
Co.,  101  Cal.  187;  Shumway  v.  Leakey,  67  Cal. 
458;  Taylor  v.  Shew,  39  Cal.  540,  2  Am.  Rep. 
478;  Norris  v.  Harris,  15  Cal.  226;  Brown  v. 
San  Francisco  Gas  Light  Co.,  58  Cal.  426; 
Marsters  v.  Lash,  61  Cal.  624;  Hill  v.  Grigsby, 
32  Cal.  56;  Hickman  v.  Alpaugh,  21  Cal.  225; 
Cavallaro  v.  Texas,  etc.,  R.  Co.,  no  Cal.  348; 
Mortimer  v.  Marder,  93  Cal.  172;  Tolman  v. 
Smith,  85  Cal.  280;  Ex  p.  Spears,  88  Cal.  640. 

Colorado.  —  Martin  v.  Hazzard  Powder  Co., 
2  Colo.  601. 

Illinois.  —  Hyman  v.  Bayne,  83  111.  256. 

Indiana.  —  Shaw  v.  Wood,  8  Ind.  518;  Drag- 
goo  v.  Graham,  9  Ind.  212. 

Iowa.  —  Sieverts  v.  National  Benev.  Assoc., 
95  Iowa  710;  Davis  v.  Chicago,  etc.,  R.  Co., 
83  Iowa  744;  German  Bank  v.  American  F. 
Ins.  Co.,  83  Iowa  491,  32  Am.  St.  Rep.  316; 
Neese  v.  Farmer's  Ins.  Co.,  55  Iowa  604; 
Sayre  v.  Wheeler,  31  Iowa  112,  32  Iowa  559; 
Hadley  v.  Gregory,  57  Iowa  157;  Church  v. 
Crossman,  49  Iowa  444;  Stephens  v.  Williams, 
46  Iowa  540;  Crafts  z:  Clark,  31  Iowa  77,  38 
Iowa  237;  Taylor  v.  Runyan,  9  Iowa  522; 
Goodwin  v.  Provident  Sav.  L.  Assur.  Assoc., 
97  Iowa  226;  Hewitt  v.  Morgan,  88  Iowa  468; 
David  v.  Porter,  51  Iowa  254;  Webster  v. 
Hunter,  50  Iowa  215;  Leiber  v.  Union  Pac.  R. 
Co.,  49  Iowa  688;  State  v.  Nadal,  69  Iowa  478. 

Louisiana.  —  Smoot  v.  Russell,  1  Martin  N. 
S.  (La.)  523;  Sandidge  v.  Hunt,  40  La.  Ann. 
766;  Nalle  v.  Ventress,  19  La.  Ann.  373;  Abs- 


ton  v.  Abston,  15  La.  Ann.  137;  Pagett  v. 
Curtis,  15  La.  Ann.  451;  Randall's  Succession] 
26  La.  Ann.  163;  Syme  v.  Stewart,  17  La. 
Ann.  73;  Harris  v.  Allnutt,  12  La.  Ann.  465; 
Jackson  v.  Tiernan,  15  La.  491;  Exp.  Lafonta! 
2  Rob.  (La.)  495. 

Maryland.  — Zimmerman  v.  Helser,  32  Md. 
274;  Gardner  v.  Lewis,  7  Gill  (Md.)  377-  Ball 
timore,  etc.,  R.  Co.  *.  Glenn,  28  Md.'  323; 
Green  v.  Trieber,  3  Md.  II, 

Massachusetts.  —  Legg  v.  Legg.  8  Mass.  99; 
Ufford  v.  Spaulding,  156  Mass.  65.  In  the 
latter  case  there  was  not  a  total  lack  of  evi- 
dence as  to  the  foreign  law,  and  therefore  the 
court  could  not  assume  that  it  was  the  same 
as  that  of  Massachusetts. 

Michigan.  —  Crane  v.  Hardy,  1  Mich.  56- 
Jones  v.  Palmer,  1  Dougl.  (Mich.)  379;  High' 
Appellant,  2  Dougl.  (Mich.)  515. 

Minnesota.  —  Brimhall  v.  Van  Campen,  8 
Minn.  13,  82  Am.  Dec.  118;  Desnoyer  v.  Mc- 
Donald, 4  Minn.  515;  Cooper  v.  Reaney  4 
Minn.  528. 

Missouri.  —  Houghtaling  v.  Ball,  19  Mo.  84, 
59  Am.  Dec.  331;  Warren  v.  Lusk,  16  Mo.  102' 
Flato  v.  Mulhall,  72  Mo.  522;  Garrett  v.  Conk- 
lin,  52  Mo.  App.  654;  Clark  v.  Barnes,  58  Mo. 
App.  672;  Roll  v.  St.  Louis,  etc.,  Smelting, 
etc.,  Co.,  52  Mo.  App.  60;  Bain  v.  Arnold,  33 
Mo.  App.  631;  Wyeth  Hardware,  etc.,  Co.  v. 
Lang,  54  Mo.  App.  147;  Hurley  v.  Missouri 
Pac.  R.  Co.,  57  Mo.  App.  675;  Kollock  v.  Em- 
mert,  43  Mo.  App.  566;  Witascheck  v.  Glass, 
46  Mo.  App.  215;  Waite  v.  Bartlett,  53  Mo.' 
App.  378. 

Nebraska.  —  East  Omaha  St.  R.  Co.  v.  Go- 
dola,  50  Neb.  906;  Haggin  v.  Haggin,  35  Neb. 
375;  Ruth  v.  Lowrey,  10  Neb.  260;  Lord  v. 
State,  17  Neb.  530;  Scroggin  v.  McClelland,  37 
Neb.  644,  40  Am.  St.  Rep.  520;  Bailey  v.  State, 
36  Neb.  808;  Fitzgerald  v.  Fitzgerald,  etc., 
Constr.  Co.,  41  Neb.  374;  Chapman  v.  Biewer 
43  Neb.  900,47  Am.  St.  Rep.  779. 

Nevada.  —  Rogers  v.  Hatch,  8  Nev.  39. 
New  Jersey.  —  Leake  v.  Bergen,  27  N.  J  Eq 
360. 

New  York.  —  Matter  of  Hamilton,  76  Hun 
(N.  Y.)  200;  Holmes  v.  Broughton,  10  Wend 
(N.  Y.)  75,  25  Am.  Dec.  536;  Monroe  v.  Doug- 
lass, 5  N.  Y.  447;  Robinson  v.  Dauchy,  3 
Barb.  (N.  Y.)  20;  Hoffman  v.  Carow  '22 
Wend.  (N.  Y.)  324;  Harris  v.  White,  Si  N.  V. 
544;  Hynes  v.  McDermott.  82  N.  Y.  41,  37 
Am.  Rep.  538;  Cheney  v.  Arnold,  15  N.  Y.  353', 
69  Am.  Dec.  609;  Meadvilie  First  Nat.  Bank 
?■.  New  York  Fourth  Nat.  Bank,  77  N.  Y.  331; 
People  v.  Brady,  56  N.  Y.  191;  Bradlev  v.  Mu- 
tual Ben.  L.  Ins.  Co.,  3  Lans.  (N.  Y.)  341;  Mc- 
Craney  v.  Alden,46  Barb.  (N.  Y.)  274;  Throop 
v.  Hatch,  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  27; 
Waldron  v.  Ritchings,  9  Abb.  Pr.  (N.  Y.  C. 
PI.)  359;  Sherrill  v.  Hopkins,  1  Cow.  (N.  Y.) 
103;  Leavenworth  v.  Brock  way,  2  Hill  (N.  Y.) 
201;  Willoughby  v.  Fredonia  Nat.  Bank,  68 
Hun  (N.  Y.)  275;  Petersen  t.  Chemical  Bank, 
32  N.  Y.  21;  Whitford  v.  Panama  R.  Co  23 
N.  Y.  465. 

Pennsylvania.  —  Bollinger  v.  Gallagher,  144 
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to  the  laws  of  foreign  countries.*  But  it  is  ordinarily  hm  ted  to  the  common 
W  and  According  to  the  weight  of  authority  no  presumption  arises  that  other 
lavv.and  accordin    to  e  *  f  £         tutfi  laws  of  the  domestic 

**  presumption  extends  to  the  statutory 

McDermott,  82  N. 


Pa  St  205-  Brown  v.  Camden,  etc.,  R.  Co., 
8-?  Pa  St  316-  Van  Auken  v.  Dunning,  81  Pa. 
St  464-  Bennett  v.  Cadwell,  70  Pa.  St.  253. 
South  Carolina.  -  Allen  v.  Watson,  2  Hill  L. 

(S.  Car.)  3iq.  „ 

South  Dakota.  —  Meuer  v.  Chicago,  etc.,  R. 
Co  5  S.  Dak.  568:  Sandmeyer  v.  Dakota  t. 
&  M  Ins.  Co.,  2  S.  Dak.  346;  Thomas  v.  Pen- 
dleton, 1  S.  Dak.  150,  36  Am.  St.  Rep.  726; 
Commercial  Bank  v.  Jackson,  9  S  Dak.  605. 

Tennessee.  —  Bagwell  v.  McTighe,  85  Tenn. 

bltTexas.  -  James  v.  James,  81  Tex.  373;  Tern- 
Del  v.  Dodge,  89  Tex.  69;  Abercrombie  v  Still- 
man,  77  Tex.  589;  Southern  Pac  Co.  v 
Graham,  12  Tex.  Civ.  A  pp.  565;  C0aledonia 
Ins  Co.  v.  Wenar,  (Tex.  Civ.  App.  1896)  34  S. 
W  Rep  385-  Thurmond  v.  Georgia  State 
Bank,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 

Stevenson  v.  Pullman  Palace  Car  Co., 
(Tex  Civ.  App.  1894)  26  S.  W.  Rep.  112;  Locke 
v.  Haling,  24  Tex.  3";  Spann  v  Crummer- 
ford  20  Tex.  216;  Green  v.  Rugely  23  Tex. 
530-  Southern  Ins.  Co.  v.  Wolverton  Hardware 
Co  (Tex  1892)  19  S.  W.  Rep.  615;  Bufford  v. 
Holliman,  10  Tex.  560;  Moore  v.  Minerva,  17 
Tex  20 

Utah'.  —  American    Oak    Leather    Co.  v. 
Union  Bank,  9  Utah  87. 

Vermont.  —  Territt  v.  Woodruff,  19  \  t.  184, 
Woodrow  v.  O'Conner,  28  Vt.  776;  Ward  v. 
Morrison,  25  Vt.  593-     tt  nn  , 

Wisconsin.  —  Rape  v.  Heaton,  9  Wis ,  329  76 
Am.  Dec.  269;  Walsh  v.  Dart.  12  Wis.  635; 
Hull  :  Augustine,  23  Wis.  383;  Pierce  v.  Chi- 
cago, etc.,  R.  Co.,  36  Wis.  283. 

Walsh  v.  Dart,  12  Wis.  635.  was  an  action  in 
Wisconsin  against  the  indorser  of  a  bill  of  ex- 
change drawn  on  persons  living  in  New  York. 
The  defendant  claimed  that  he  was  discharged 
from  liability  on  account  of  neglect  to  present 
the  bill  for  payment  at  the  proper  time  ana 
give  notice  of  nonpayment  so  as  to  fix  the 
liability  of  the  indorser.  This  raised  the  ques- 
tion whether  or  not  days  of  grace  were  allow- 
able in  New  York  on  bills  of  exchange  payable 
at  sight  and  it  was  held  that  on  this  question 
the  court  would  presume  the  law  of  New  York 
to  be  the  same  as  that  of  Wisconsin,  where 
days  of  grace  were  allowed  on  such  bills. 

1.  Presumption  as  to  Laws  of  Foreign  Countries— 
England.  —  Brown  v.  Gracey,  D.  &  R.  N.  P. 
41,  note,  16  E.  C.  L.  426,  note. 

United  States.—  The   Scotland,   105  U.  S. 

Z° Alabama.—  Western  Tel.  Co.  v.   Way,  83 

California.  —  Loaiza  v.  Superior  Ct.,  85  Cal. 
11  20  Am.  St.  Rep.  197  (holding  that  the  law 
of  Mexico  is  presumed  to  be  the  same  as  that  of 
California);  Wickersham  v.  Johnston,  104  Cal. 
407,  43  Am.  St.  Rep.  118. 

Massachusetts.  —  Chase  v.  Alliance  Ins.  Co 
9  Allen  (Mass.)  3"  (holding  that  the  laws  of 
Scotland  would  be  presumed  to  be  the  same  as 
those  of  Massachusetts). 
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New  York.  —  Hynes 
y.  41,  37  Am.  Rep.  538. 

The  General  Principles  of  the  Common  Law, 
which  are  always  consideied  to  be  consonant 
with  reason  and  natural  justice,  will  be  pre- 
sumed to  obtain  in  a  foreign  country,  but  no 
such  presumption  obtains  respecting  the  posi- 
tive statute  laws.  Whitford  v.  Panama  R. 
Co.,  23  N.  Y.  465;  State  v.  Morrill,  68  Vt.  60. 

2  Presumption  as  to  Statute  Law  Denied  — 
Alabama.  —  Dunn  v.  Adams,  1  Ala.  527,  35 
Am.  Dec.  42. 

Colorado.  —  Atchison,  etc.,  R.  Co.  v.  Belts, 

l° Indiana^—  Stout  v.  Wood,  1  Blackf.  (Ind.)  71. 

Maine.  —  Carpenter  v.  Grand  Trunk  R.  Co., 
72  Me.  388,  39  Am.  Rep.  340. 

Massachusetts.  — Murphy  v.  Collins,  121 
Mass.  6;  Kelley  v.  Kelley,  161  Mass.  Ill,  42 
Am.  St.  Rep.  389.  _  _  ,  „, 

Michigan.  —  Ellis  v.  Maxson,  19  Mich.  186, 
2  Am  Rep.  81;  Kermo  v.  Ayer,  11  Mich.  181; 
People   v.    Lambert,    5    Mich.  349.  72  Am. 

Dec-  49-  .      ~  r 

Missouri.  —  Mornssey  v.  Wiggins  Ferry  Co., 
47  Mo.  521;  Crouch  v.  Louisville,  etc.,  R.  Co., 
42  Mo.  App..  248;  Davis  v.  Bowling,  19  Mo. 
651;  Flato  v.  Mulhall,  72  Mo.  522. 

New  York.  —  Davis  v.  Garr,  6  N.  Y.  124,  55 
Am.  Dec.  387;  White  v.  Knapp,  47  Barb.  (N. 
Y)  549"  Throop  v.  Hatch,  3  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  23;  Wright  v.  Delafield,  23  Barb. 
(N  Y.)4g8;  Leonard  v.  Columbia  Steam  Nav. 
Co  84  N.  Y.  48,  38  Am.  Rep.  491;  McDonald 
v.  Mallory,  77  N.  Y.  547,  33  Am.  Rep.  664; 
Crowley  v.  Panama  R.  Co.,  30  Barb.  (N.  Y.) 
99-  Beach  v.  Bay  State  Steamboat  Co.,  30 
Barb  (N  Y.)  433;  Vandeventer  v.  New  York, 
etc  R.  Co.,  27  Barb.  (N.  Y.)  244;  Whitford  v. 
Panama  R.  Co.,  23  N.  Y.  465;  McCulloch  v. 
Norwood,  58  N.  Y.  567- 

Vermont.  —  Langdon  v.  Young,  33  Vt.136. 
Wisconsin.  —  Hull  v.  Augustine,  23  Wis.  383. 
An  Action  for  Slander  based  on  words  which 
are  actionable  under  the  statute  law  of  the 
forum,  but  not  at  common  law,  and  which 
were  spoken  in  another  state  or  country,  can- 
not be  maintained  without  proof  of  a  statute 
of  the  state  or  country  where  the  words  were 
spoken  making  them  actionable,  because  there 
is  no  presumption  that  the  statute  law  of  the 
latter  state  or  country  is  the  same  as  that  of 
the  forum.  Stout  v.  Wood,  1  Blackf.  (Ind.)  71; 
Langdon  v.  Young,  33  Vt.  136.         _  _ 

A  Defense  of  Usury  cannot  be  sustained  in  an 
action  on  a  note  made  with  reference  to  the 
laws  of  another  state,  unless  it  is  shown  that 
such  defense  could  be  made  under  the  statutes 
of  that  state.  Davis  v.  Garr,  6  N.  Y.  124,  55 
Am  Dec.  387;  Hull  v.  Augustine,  23  Wis.  383. 

A  Married  Woman's  Legal  Incapacity  is  pre- 
sumed to  be  the  same  in  another  state  as  it 
was  in  New  York  prior  to  the  enabling  stat- 
utes.   Waldron  v.  Ritchings,  9  Abb.  Pr.  N.  S. 

(N.  Y.  C.  PI.)  359-  M    „  .  .„ 

As  Against  the  Validity  of  a  Contract  it  will  not 

Volume  XIII. 


Foreign  Laws  in  Evidence. 


FOREIGN  LA  I  VS. 


Presumptions. 


as  well  as  to  the  common  law, 1  or  at  least  in  thp  ahcpn^  nf         c    c  , 
efcnWs,  the  court  wiU,  of  gj 

Presumption  as  to  Existence  of  Common  law.  —  In  the  absence  of  proof  to  the  ron 
trary  the  common  law  will  generally  be  presumed  to  be  in  forced  a  sister  state?'" 


be  presumed  that  the  statutes  of  another  stale 
are,  like  those  of  the  forum,  in  derogation  of 
the  common  law.    Kling  v.  Fries,  33  Mich 
275;  Roethke  v.  Philip  Best  Brewing  Co  33 
Mich.  340;  Webber  v.  Donnelly,  33  Mich  460 

1.  Presumption  Extended  to  Statutory  as  Well 
as  to  Common  Law  —  Arkansas.  —  Brown  v 
Wright,  58  Ark.  20. 

California.  —  Norris  v.  Harris,  15  Cal  226- 
Cavallaro  v.  Texas,  etc.,.R.  Co.,  no  Cal.  348-' 
Palmer  v.  Atchison,  etc.,  R.  Co.,  101  Cal  187' 
Taylor  v.  Shew,  39  Cal.  536,  2  Am.  Rep.  478-' 
Hickman  v.  Alpaugh,  21  Cal.  225-  Hill  v 
Gngsby,  32  Cal.  56;  Marsters  v.  Lash,  61  Cal' 
622. 

Nebraska.  —  Fitzgerald    v.   Fitzgerald,  etc 
Constr.  Co.,  41  Neb.  374;  East  Omaha  St.  r' 
Co.  v.  Godola,  50  Neb.  906. 

South  Dakota.  —  Meuer  v.  Chicago  etc  R 
Co.,  5  S.  Dak.  568.  *  '  " 

Texas.  —  Caledonia  Ins.  Co.  v  Wenar 
(Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  385 : 
Stevenson  v.  Pullman  Palace-Car  Co  (Tex 
Civ.  App.  1894)  26  S.  W.  Rep.  112;  Thurmond 
v.  Georgia  State  Bank,  (Tex.  Civ.  App.  1804) 
27  S.  W.  Rep.  317;  Southern  Ins.  Co.  v.  Wol- 
verton  Hardware  Co.,  (Tex.  1892)  19  S.  W 
Rep.  6r5;  Tempel  v.  Dodge,  89  Tex."  69' 
James  v.  James,  81  Tex.  373;  Abercrombie  v. 
Stillman,  77  Tex.  589. 

Utah.  —  American  Oak  Leather  Co.  v 
Union  Bank,  9  Utah  87,  overruling  Rudy  - 
Rio  Grande  Western  R.  Co.,  8  Utah  165. 

See  also  Martin  v.  Hazzard  Powder  Co.,  2 
Colo.  596;  Davis  v.  Chicago,  etc.,  R  Co  83 
Iowa  744;  Wyeth  Hardware,  etc.,  Co."  v 
Lang,  54  Mo.  App.  147,  affirmed  127  Mo.  242 : 
Witascheck  v.  Glass,  46  Mo.  App.  209-  Kol' 
lock  v.  Emmert,  43  Mo.  App.  566;  Bollinger 
v.  Gallagher,  144  Pa.  St.  205;  Allen  v.  Watson 
2  Hill  L.  (S.  Car.)  319;  Pierce  v.  Chicago' 
etc.,  R.  Co.,  36  Wis.  283.  ' 

2.  Application  of  Lex  Fori  in  Absence  of  Proof 
of  Foreign  Law.  —  See  the  title  Private  Inter- 
national Law. 

3.  Presumption  as  to  Existence  of  Common  Law 
—  Unit,, I  States.  —  Pyeatt  v.  Powell,  51  Fed 
Rep  551. 

Alabama.  —  Aver'ett  v.  Thompson,  15  Ala 
678;  Reese  v.  Harris,  27  Ala.  301;  Connor  v 
Trawick,  37  Ala.  289;  Dunn  v.  Adams  1  Ala 
527,  35  Am.  D;c.  42;  McDougald  v.  Carey  38 
Ala.  320;  Ellis  7..  White,  25  Ala.  540-  Wood- 
ward v.  Donally,  27  Ala.  198;  Shepherd  v 
Nabors,  6  Ala.  631;  McAnally  v.  O'Neal  56 
Ala.  299;  Marshall  v.  Betner,  17  Ala  836- 
Cockrell  v.  Gurley,  26  Ala.  405;  Castleman  v. 
Jeffries,  60  Ala.  38:  Goodman  v.  Griffin  3 
Stew.  (Ala.)  160;  Alabama  G.  S.  R.  Co  V 
Carroll,  97  Ala.  126;  Bangs  v.  Edwards'  88 
Ala.  382;  Peet  v.  Haicher,  112  Ala.  514. 

Arkansas.  —  Thorn  v.  Weatherly,  50  Ark 
237;  Hydrick  v.  Burke,  30  Ark.  124;  Newton 
v.  Cocke,  10  Ark.  169. 

California.  —  Cavender  v.  Guild,  4  Cal.  253; 
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Monrow,  2  Cal.  99>  56  Am.  Dec. 


Thompson 
318. 

Georgia.  —  Pattillo  v.  Alexander,  96  Ga  60 
Illinois.  —  Miller  v.  MacVeagh,  40  111  App 
532;  Van  Ingen  v.  Brabrook,  27  111.  App.  401' 
Hanchett  v    Rice    22  111.  App.  442;  iipe  v. 
McC  evy,  41  111.  APp.  59;   Merritt  v.  Merritt 
20  111.  05. 

Indiana.—  Jackson  v.  Pittsburgh,  etc  R 
Co  140  Ind.  241;  Johnson  v.  Chambers',  12 
'nd- i.12:  Jltus*-  Scantling,  4  Blackf.  (Ind.) 
89;  Trimble  v.  Trimble,  2  Ind.  76;  Menden- 
hall  v.  Gately,  18  Ind.  149;  Crake  v.  Crake,  18 
"  ■  l}6>  Buckinghouse  v.  Gregg.  19  Ind.  401 ; 
Alford  v  Baker,  53  Ind.  279;  Robards  v.  Mar- 
ley,  80  Ind.  185;  Patterson  v.  Carrell,  60  Ind 
128;  Smith  v.  Muncie  Nat.  Bank,  29  Ind  i58: 
Sm.th  v.  Peterson,  63  Ind.  243;  Schurman  v. 
Marley,  29  Ind.  458.  Compare  Blystone  v 
Burgett,  10  Ind.  28,  68  Am.  Dec.  658. 

Iowa.  —  Hudson  v.  Northern  Pac    R  Co 
92  Iowa  231;    Holmes  v.    Mallett,    1  Morr' 
(Iowa)  82. 

Kentucky.  —  Miles  v.  Collins,  1  Mete   (Kv  ) 
308.  v  ■'"/ 

Massachusetts.  —  Thurston  v.  Percival  1 
Pick.  (Mass.)  4r5:  Ufford  v.  Spaulding,  '156 
Mass.  65;  Com.  v.  Graham,  157  Mass.  73  \x 
Am.  St.  Rep.  255.  J* 
Michigan.  —  Ellis  v.  Maxson,  19  Mich.  186 
2  Am.  Rep.  81;  Roethke  *.  Philip  Best  Brewing 
Co. .  33  M1Ch.  340;  Hutchins  v.  Kimmell  31 
Mich.  133,  18  Am.  Rep.  164. 

Minnesota.  —  Mohr  v.  Miesen,  47  Minn  228 
Missouri.  —  Lucas  v.  Ladew,  28  Mo  w 
Meyer  v.  McCabe,  73  Mo.  236;  Morrissey V 
Wiggins  Ferry  Co.,  47  Mo.  521;  Burdict  v 
Missouri  Pac.  R.  Co.,  123  Mo.  221,  45  Am  St 
Rep.  528;  State  v.  Clay,  100  Mo.  571-  Benne 
v.  Schnecko,  100  Mo.  250;  Kratz  v.  Preston  52 
Mo.  App.  251  (holding  that  the  common  law 
is  presumed  to  exist  in  Pennsylvania)-  Ameri- 
can Oak  Leather  Co.  v.  Wveth  Hardware  etc 
Co.,  57  Mo.  App.  297  (holding  that  the  com- 
mon law  is  presumed  to  be  in  force  in  Michi- 
gan); Roll  v.  St.  Louis,  etc..  Smelting  etc 
Co.,  52  Mo.  App.  60  (holding  that  the  common 
law  is  presumed  to  be  in  force  in  Illinois) 

New  York.  —  Abell  v.  Douglass,  4  Den  (N 
V)  305;  Whitford  v.  Panama  R.  Co  23  N  V 
465;  White  v.  Knapp,  47  Barb.  (N.  Y.)  549' 
Throop  v.  Hatch,  3  Abb.  Pr.  (N.  V.  Supreme 
Ct.)  23;  V  anderpoel  v.  Gorman,  140  N.  Y.  563 
37  Am.  St.  Rep.  601;  Harris  v.  White  81'  N* 
Y.  544;  Savage  v.  0'Neil,42  Barb.  (N.  Y.)  37V 
Seymour  v.  Sturgess,  26  N.  Y.  134;  Wright  v. 

umw^t'  23  Barb-  (N-  Y-)  513;  Starr  z.  Peck, 
1  Hill  (N.  Y.)  270. 

Oregon.  —  Cressey  v.  Tatom,  9  Oregon  545. 
Pennsylvania.  —  Brown  v.  Camden  etc  R 
Co.,  83  Pa.  St.  316. 

Texas.  —  Mexican  Cent.  R.  Co.  v  Mitten 
13  Tex.  Civ.  App.  653. 

The  Rule  Is  Well  Established  that  in  the  ab- 
sence of  evidence  to  the  contrary,  the  courts 
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thoueh  the  contrary  rule  obtains  in  Texas.1  But  the  common  law  can- 
not be  presumed  to  be  in  force  in  those  states  whose  jurisprudence  is  not 
founded  thereon,3  nor  will  it  be  presumed  that  the  English  common  law  is  in 
force  in  any  state,  country,  or  among  any  people  where  English  institutions 
have  not  been  established ; 3  nor  that  the  common  law  of  England  is  the  com- 
mon law  of  her  colonies.4 

Presumption  of  Continuance. —The  general  rule  that  a  condition  of  things  once 
established  is  presumed  to  continue  until  the  contrary  is  shown  has  been 
applied  to  the  proof  of  foreign  laws.5 


of  a  state  will  presume  that  the  common  law 
prevails  in  other  states,  except  so  far  as  it  is 
shown  to  be  changed  or  repealed  by  statute. 
The  courts  cannot  take  judicial  notice  of  the 
statutes  of  the  different  states  which  have 
changed  the  common  law,  but  will  presume 
that  the  common  law  is  in  force  until  this  pre- 
sumption is  rebutted  by  proof.  Cressey  v. 
Tatom,  g  Oregon  545. 

Beason  for  the  Rule. —  "  The  true  rule  as- 
sumes to  be  founded  on  a  probability  that  it 
will  lead  to  the  actual  truth,  and  is  not  a  tech- 
nical rule,  forced  upon  courts  against  their 
conviction  of  what  is  right.  Until  the  con- 
trary is  proved,  it  is  more  likely  to  be  true 
than  false  that  the  laws  of  another  state  are 
the  same  as  ours  as  to  contracts  relating  to 
personal  estate,  and  as  to  commercial  matters 
particularly;  and  that  when  the  common  law 
is  known  to  prevail  it  is  construed  there  as  it 
is  with  us,  whether  relating  to  lands  or  per- 
sonal property.  *  *  *  But  when  we  intro- 
duce what  we  know  to  be  a  new  law,  *  * 
it  would  be  a  perversion  of  reason  to  pretend 
to  infer  that  as  soon  as  we  placed  the  new  law 
on  our  statute  book,  every  other  state  in  the 
Union  and  in  the  world  would  adopt  the  same 
law."  Wright  v.  Delafield,  23  Barb.  (N.  Y.) 
513.  See  also  Throop  v.  Hatch,  3  Abb.  Pr. 
<N.  Y.  Supreme  Ct.)  23;  Pomeroy  v.  Ains- 
worth,  22  Barb.  (N.  Y.)  129. 

1,  In  Texas  the  court  will  not  take  notice 
without  proof  that  the  common  law  prevails 
in  another  of  the  United  States,  though  "  it 
requires  but  slight  proof  to  establish  the  fact." 
Bradshaw  v.  Mayfield,  18  Tex.  29.  See  also 
Tempel  v.  Dodge,  89  Tex.  69;  James  v.  James, 
81  Tex.  381;  Armendiaz  v.  Serna,  40  Tex.  291; 
Crosbv  v.  Huston,  I  Tex.  232. 

2.  Rule  as  to  States  Not  Deriving  Their  Juris- 
prudence from  the  Common  Law  —  Alabama. — 
Peet  v.  Hatcher,  112  Ala.  514. 

Arkansas.  — Brown  v.  Wright,  58  Ark.  20. 

California.  —  Norris  v.  Harris,  15  Cal.  226. 

Missouri.  —  Flato  v.  Mulhall,  72  Mo.  522; 
Bain  v.  Arnold,  33  Mo.  App.  631;  Clark  v. 
Barnes,  58  Mo.  App.  667. 

New  Jersey.  —  Wain  v.  Wain,  53  N.  J.  L. 
429. 

New  York.  —  Savage  v.  O'Neil,  44  N.  Y. 
298. 

"  In  all  the  states  thus  having  a  common 
origin,  formed  from  colonies  which  constituted 
a  part  of  the  same  empire,  and  which  recog- 
nized the  common  law  as  the  source  of  their 
jurisprudence,  it  must  be  presumed  that  such 
common  law  exists;  it  has  been  so  held  in  re- 
peated instances,  and  it  rests  upon  parties  who 
assert  a  different  rule  to  show  that  matter  by 
proof.     See  Inge  v.  Murphy,  10   Ala.  895. 
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A  similar  presumption  must  prevail  as  to  the 
existence  of  the  common  law  in  those  states 
which  have  been  established  in  territory  ac- 
quired since  the  Revolution,  where  such  terri- 
tory was  not  at  the  time  of  its  acquisition 
occupied  by  an  organized  and  civilized  com- 
munity; where  in  fact  the  population-  of  the 
new  state  upon  the  establishment  of  govern- 
ment was  formed  by  emigration   from  the 
original  states.    *    *    *    They   are  equally 
considered  as  carrying  with  them  so  much  of 
the  same  common  law,  in  its  modified  and 
improved  condition    under   the  influence  of 
modern  civilization  and  republican  principles, 
as  is  suited  to  their  new  condition  and  wants. 
But  no  such  presumption  can  apply  to  states 
in  which  a  government  already  existed  at  the 
time  of   their  accession  to  the  country,  as 
Florida,     Louisiana,     and     Texas.    *    *  * 
With  them  there  is  no  more  presumption  of 
the  existence  of  the  common  law  than  of  any 
other  law."    Norris  v.  Harris,  15  Cal.  252,  per 
Field,  C.  J.    See  also  Peet  v.  Hatcher,  112 
Ala.  514;   Hamilton  v.  Kneeland,  1  Nev.  40; 
Miller  v.  MacVeagh,  40  111.  App.  532.  Com- 
pare Kennebrew  v.  Southern  Automatic  Elec- 
tric Shock  Mach.  Co.,  106  Ala.  377,  disapprov- 
ing the  dictum  in  Castleman  v.  Jeffries,  60 
Ala.  380,  and  staling  that  it  is  almost  univer- 
sally held  that  where  there  is  no  proof  of  the 
law  of  another  state,  nor  judicial  knowledge 
of  the  origin  of  such  state  which  would  raise 
a  presumption  that  the  common  law  prevails 
there,  it  will  be  presumed  that  the  law  of  the 
forum  in  which  the  issue  is  being  tried  is  the 
law  of  that  state  on  the  question  under  consid- 
eration. 

Within  the  rule  stated  in  the  text,  it  has 
been  held  that  it  cannot  be  presumed  that  the 
common  law  is  in  force  in  Arkansas  (Clark  v. 
Barnes,  58  Mo.  App.  672);  or  in  Kansas  (Bain 
v.  Arnold,  33  Mo.  App.  631);  or  in  Louisiana 
(Peet  v.  Hatcher,  112  Ala.  514);  or  in  Texas 
(Flato  v.  Mulhall,  72  Mo.  522;  Hurley  v.  Mis- 
souri Pac.  R.  Co.,  57  Mo.  App.  675). 

3.  Countries  or  People  Without  English  Institu- 
tions.—In  Savage  v.  O'Neil,  44  N.  Y.  298,  it 
was  held,  in  accordance  with  the  rule  stated 
in  the  text,  that  there  is  no  presumption  that 
the  common  law  exists  in  Russia. 

And  in  Davison  v.  Gibson,  56  Fed.  Rep. 
443,  it  was  held  that  it  was  error  to  presume 
that  the  common  law  was  in  force  in  the  Creek 
Nation  of  Indians. 

4.  Common  Law  of  England  Not  Presumed  to 
Be  Common  Law  of  Colonies.  —  Owen  v.  Boyle, 
15  Me.  147,  32  Am.  Dec.  143. 

5.  Presumption  as  to  Continuance  of  Laws. — 
Raynham  v.  Canton,  3  Pick.  (Mass.)  293; 
State  v.  Abbey,  29  Vt.  60,  67  Am.  Dec.  754; 
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3.  Proof—  a.  Statute  or  Written  I  aw    m  r>~»    •/•     r>  , 

Evidence  Required.  -  Under  the  prevailing  docTrW    h      ™h»g  ~  {*)  Best 

dence  obtainable  must  be  prSK^SSTtS        f   f  ^  thc  best  e^ 
accordingly  under  this  doctfEHSSlaSrSSI^  P       of  foreign  laws,*  and 
but  require" exemplification  oU^  greTs^I^f^he 
copy  sworn  to  by  the  witness  3    Sn    <r-nj.«ii.  •     the  state'  or  a 

requircd  >„  „ric/to  prove  rju^ws^b.^  &  zzsJi 


Throop  jr.  Hatch  3  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  23;  Lux      Haggin,  69  Cal.  38r. 

In  People  v.  Calder,  30  Mich.  85,  a  New 
York  statute  of  1852  was  offered  to  show  what 
the  law  was  in  that  state  in  1869.  It  was  ad 
muted,  the  court  holding  that  the  book  offered 
was  prima  facie  evidence,  and  open  to  proof 
of  changes  in  the  law,  but  that  until  strict 
proof  was  made  the  book  was  sufficient  evi- 
dence of  what  the  law  was  in  1869 

In  Cochran  v.  Ward.  5  Ind.  App.  89,  a  stat- 
ute contained  in  a  book  published  by  author- 
ity of  the  state  of  Illinois  in  1874  was  presumed 
to  be  continuing  in  force  in  1888,  the  time 
of  the  trial,  nothing  to  the  contrary  being- 
attempted  to  be  shown. 

1.  Best  Evidence  Rule  Applied  to  Foreign  Laws 
—  United    States.—  Church    v.    Hubbart,  2 
Cra rich  (U.  S.)  237;   Ennis  v.  Smith,  id  How 
(U.  S.)  426. 

Illinois.  —  Hoes  v.  Van  Alstyne,  20  111  203 
Indiana.  —  Comparet  v.  Jernegan,  5  Blackf 
(Ind.)  375. 

Louisiana.  —  Isabella  v.  Pecot,  2  La  Ann 
391- 

Massachusetts.  —  Raynham  v.  Canton  % 
Pick.  (Mass.)  293.  '  J 

Michigan.  —  People  v.  Lambert,  5  Mich 
360,  72  Am.  Dec.  49. 

■Mm  Hampshire.  —  Pickhard  v.  Bailey  26 
N.  H  152;  Emery  v.  Berry,  28  N.  H.  473  61 
Am.  Dec.  622.  *JJ" 

New  York.  —  Francis  v.  Ocean  Ins.  Co.  6 
Cow.  (N.  Y.)  429. 

Pennsylvania.  —  Dougherty  v.  Snvder  is  S 
&  R.  (Pa.)  85,  16  Am.  Dec.  520. 

Texas.  —  Burton  v.  Anderson,  1  Tex.  93 
2.  Foreign  Statutes  Not  Provable  by  Parol  — 
United  States.  —  Seton  v.  Delaware  Ins  Co  2 
Wash.  (U.  S.)  175. 

Alabama.  —  Lee  v  Mathews,  10  Ala.  682  44 
Am.  Dec.  498. 
Arkansas.  —  McNeill  v.  Arnold,  17  Ark.  168 
Illinois.  —  Hoes  v.  Van  Alstyne,  20  111.  203 
Indiana.  —  Comparet  v.  Jernegan,  5  Blackf 
(Ind.)  375. 

Iowa.  —  Lattourett  v.  Cook,  1  Iowa  1  6? 
Am.  Dec.  428.  ' 

Louisiana.  —  Isabella  v.  Pecot,  2  La  Ann 
391- 

Massachusetts.  —  Raynham  v.  Canton,  3 
Pick.  (Mass.)  293.  J 

New  Hampshire. —  "Emery  v.  Berry  28  N 
H.  473,  61  Am.  Dec.  622. 

Nejv  York.  —  Kenny  v.  Clarkson,  1  Johns. 
(N.  Y.)  394,  3  Am.  Dec.  336. 

Pennsylvania.  —  Dougherty  v.  Snyder,  15  S 
&  R.  (Pa.)  85,  16  Am.  Dec.  520. 

Texas.  —  Tryon  v.  Rankin,  9  Tex.  c,qz- 
Martin  v.  Payne,  n  Tex.  292 

In  Sussex  Peerage,  11  CI.  &  F.  n4<  Lord 
Campbell   said:     "The    most  authoritative 
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form  of  getting  at  foreign  law  is  to  have  the 
book  which  lays  down    the  law.    Thus  w 
have  had  the  Code  Napoleon  in  our  courts 
It  is  better  than  to  examine  a  witness  whose 
memory  may  be  defective,  and  who  may  have 
a  bias  influencing  his  mind  upon  the  law  " 

3.  Mode  of  Authentication.  —  Ennis  v  Smith 
£•  "°w.(U.  S.)4*6;  Pierce  v.  Indseth,  X  ft 
S.  546;    Robinson  v.  Clifford,  2  Wash  (U  S\ 
1;  Kermott :  v.  Ayer,  11  Mich.  181;   Kopke  v 
People,  43  Mich.  41;  Watson  v.  Walker,  23  N 
H.  47i;   Emery  v.  Berry,  28  N.  H    48<;  61 
Am.  Dec.  622;  Van  Buskirk  v.  Mulock.  18  N 
J.  L.  184;   Packard  v.  Hill,  2  Wend  (N  Y) 
411;  State  v.  Twitty,  2  Hawks  (9  N.  Car.)  441 

I'  Umm  DAougherty  v.  Snyder,  15  s! 

&  R.  (Pa.)  85,  16  Am.  Dec.  520;  Burton  v 
Anderson,  1  Tex.  93.  "urion  v. 

mRvTing  t0  ^ennyr^-  Clarkson,  1  Johns. 
(N.  Y.)  394,  3  Am.  Dec.  336,  the  Supreme 

MHow  m  U«f  ^  StateS'  in  Ennis  -  'mi"h 
14  How  . (U.  S)  427,  said:    "The  Supreme 

Court  of  New  York  has  held  that  an  unofficial 
copy  of  the  Commercial  Code  of  France  could 
not  be  proved  by  the  French  consul  residing 
at  New  York  though  he  stated  it  to  be  con 
formable  to  the  official  publications  and  that 
it  was  an  exact  copy  of  the  laws  furnished  by 
the  trench  government  to  its  consul  at  New 
York.  Had  it  been  an  official  copy,  and  sworn 
to  be  such  by  the  consul,  it  would  have  been 
received  in  evidence." 

Foreign  laws  may  be  verified  by  an  oath  or 
by  an  exemplification  of  a  copy  proved  to  be 
a  true  copy  by  a  witness  who  has  examined 
and  compared  it  with  the  original,  or  bv  the 
certificate  of  the  officer  properly  authorized  by 
lavy  to  give  a  copy,  which  certificate  must  be 
duly  proved;  but  such  modes  of  proof  as  have 
been  mentioned  are  not  considered  to  be  ex 
clus.ve  of  others,  especially  of  codes  of  laws 
and  accepted  histories  of  the  law  of  the  coun- 
try.   Church  v.  Hubbart.  2  Cranch  (U  S  )  187 
Sworn  Copy.  -  It  is  held  that  a  written  clause 
em  bodied  in  a  deposition,  sworn  to  be  an  exact 
copy  from  a  legislative  act  of  another  state 
must  be  taken  as  sufficient  evidence  of  the  law 
of  that  state.    Chamberlain  v.  Maitland,  5  B 
Mon.  (Ky.)  449. 

Printed  Copy.  -  A  printed  book  purchased  in 
Havana,  purporting  to  contain  the  royal 
charter  establishing  the  Court  of  Consulado 
was  offered  in  evidence.  It  was  held  that  the' 
written  laws  of  other  states  must  be  proved  bv 
an  exemplification,  and  not  by  printed  statute 

w°  a  ?l  S,"Cxh   states-    Pa^ard  v.    Hill.  2 
Wend.  (N.  \.)  411. 

But  in  the  case  of  Burton  v.  Anderson  1 
1  ex.  93,  a  was  said  that  the  rule  of  best  evi- 
dence is  not  to  be  too  vigorously  applied  as 
between  the  states,  and  consequently  the  rule 
has  been  modified  as  set  forth. 
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authority  so  high  that  the  law  respects  it  not  less  than  the  oath  of  an 
indButdt'ie1Certificate  of  a  Notary  Public  is  not  a  sufficient  exemplification  of  a  foreign 

k)  Books  of  Foreign  Law  —  aa.  General  Rule  of  Admissibility.  —  Books  purporting 
to  contain  the  written  or  statute  laws  of  a  foreign  sovereignty  and  shown  to 
have  been  published  under  its  authority,  are  admissible  in  evidence  to  prove 
such  laws  3  Thus  in  England*  printed  copy  of  the  French  Code  has  been 
held  admissible  to  prove  the  law  of  France.4  So  a  book  purporting  to  con- 
tain laws  of  France  and  presented  by  the  French  government  to  the  Supreme 
Court  of  the  United  States  was  declared  admissible  in  evidence  by  that  tri- 
bunal 5  A  book  purporting  to  be  a  history  of  the  common  law  of  Spain  was 
admitted  in  evidence  by  Lord  Ellenborough.6  But  in  New  York  an  unexem- 
plified  book  purporting  to  contain  a  copy  of  the  Spanish  royal  charter  estab- 
lishing a  provincial  court  was  excluded.7 

Books  Containing  Copies  of  the  Statutory  Law  of  the  British  Colonies  and  Provinces  are  When 
duly  authenticated,  admissible  in  the  courts  both  of  England  and  the  United 
States.8    So  a  printed  copy  of  the  acts  of  the  Irish  Parliament,  identified  by 


1  Oath  or  Certification.  —  Church  v.  Hubbart, 
2  Cranch  (U.  S.)  237;  Francis  v.  Ocean  Ins. 
Co.,  6  Cow.  (N.  Y.)  42Q. 

2.  Certification  by  Notaries  Public.  —  Extracts 
from  the  interest  laws  of  Tennessee  certified 
to  by  a  notary  public  have  been  held  incom- 
petent in  Bowles  v.  Eddy,  33  Ark.  645.  _ 

And  an  ex  parte  affidavit  is  not  admissible  to 
prove  what  the  law  was  in  respect  to  the 
duties  and  powers  of  a  notary  public  in  an- 
other state.    Webster  v.  Rees,  23  Iowa  269. 

3.  Official  Books  Admissible  —  England.— 
Gardner  v.  Wright,  15  L.  T.  N.  S.  325;  Clarke 
v.  Emery,  1  F.  &  F.  446.  _ 

United  States.  —  Hinde  v.  Vattier,  5  Pet.  (U. 
S  398;  Young  v.  Alexandria  Bank,  4  Cranch 
(U.  S.j  388;  Ennis  v.  Smith,  14  How.  (U.  S.) 
400. 

Arkansas.  —  Barkman  v.  Hopkins,  n  Ark. 

1  Indiana.  —  Rothrock  v.  Perkinson,  61  Ind.  39. 
Kentucky.  —  Chamberlain  v.  Maitland,  5  B. 

Mon.  (Ky.)  449-  „  ,   /T  , 

Louisiana.  —  Ex  p.  Lafonta,  2  Rob.  (La.)  495 ; 
Robert  v.  Allier,  17  La.  4. 

Massachusetts.  —  Raynham  v.  Canton,  3 
Pick.  (Mass.)  293;  Ashley  v.  Root,  4  Allen 
(Mass.)  504. 

New  Hampshire.  —  Emery  v.  Berry,  28  IN. 
H.  473,  61  Am.  Dec.  622. 

New  York.  —  Pacific  Pneumatic  Gas  Co.  v. 
Wheelock,  80  N.  Y.  278. 

Pennsylvania.  —  Mullen  v.  Morris,  2  Pa.  St. 
85-  Tenant  v.  Tenant,  no  Pa.  St.  47§;  Biddis 
v.  James,  6  Binn.  (Pa.)  327,  6  Am.  Dec.  456; 
Thompson  v.  Musser,  1  Dall.  (Pa.)  458. 

South  Carolina.  —  Allen  v.  Watson,  2  Hill  L. 
(S.  Car.)  319. 

Texas.  —  Burton  v.  Anderson,  1  Tex.  93; 
Ellis  v.  Wiley,  17  Tex.  134. 

Vermont.  —  Territt  v.  Woodruff,  19  Vt.  184; 
Danforth  v.  Reynolds,  1  Vt.  265;  State  v. 
Stade,  1  D.  Chip.  (Vt.)  303;  Smith  v.  Potter, 
27  Vt.  304,  65  Am.  Dec.  198;  State  v.  Abbey, 
29  Vt.  60,  67  Am.  Dec.  754- 

4.  French  Codes.  — In  Lacon  v.  Higgins,  3 
Stark.  178,  14  E.  C.  L.  176^,  Lord  Tenterden 
admitted  a  copy  of  the  Code  Civile  of  France 
produced   by  the    French   vice-consul,  who 


stated  that  it  was  an  authentic  copy  of  the  law 
of  France,  upon  which  he  acted  in  his  office, 
and  that  it  was  printed  at  the  office  for  print- 
ing the  laws  of  France  and  would  be  accepted 
in  the  French  courts. 

Code  Napoleon.  —  In  Ennis  v.  Smith,  14  How. 
(U.  S.)  428,  the  court  said:  "  In  England,  un- 
til recently,  it  was  not  doubted  that  a  foreign 
written  law  was  admissible  in  evidence,  when 
properly  authenticated.     But  in  the  Sussex 
Peerage   case,    1844  (in    11    CI.   &  F.  115), 
several  of  the  judges  gave  their  opinions  upon 
the  subject.    Lord  Brougham,  in  that  case,, 
differed  from  Lord  Campbell,  and  said  that 
the  Code  Napoleon  ought  not  to  be  received  in 
an  English  court,  and  that  before  it  could  be 
received  from  the  book,  an  expert  acquainted 
with  the  text  and  the  interpretation  of  it  must 
be  called.    And  so  it  was  ruled,  afterwards, 
by  Erie,  J.,  in  1846,  in  Cocks  v.  Purday,  2  C. 
&  K.  269,  61  E.  C.  L.  269,  in  which  fragments 
of  a  code  were  offered  as  evidence.    But  his 
lordship's  opinion  and  the  case  of  Cocks  v. 
Purday  must  be  taken  subject  to  the  facts 
upon  which  the  point  arose.    In  the  first  it 
was  whether  Dr.  Wiseman,  who  had  been 
called  as  a  witness,  could  refer,  whilst  giving 
his  evidence  of  the  law  of  Rome  on  the  sub- 
ject of  marriage,  to  a  book  whilst  it  was  lying 
by  him.    In  the  other  case  fragments  of  laws 
were  offered.    This  point  had  been  settled  by 
Lord  Stowell  in  Dalrymple  v.  Dalrymple,  2 
Hagg.  Cons.   54.    *    *    *    But  Lord  Lang- 
dale,  who  also  sat  with  the  other  judges  in  the 
Sussex    Peerage  case,    gave  the   rule,  with 
its    qualifications,    in    the    case    of  Nelson 
v.  Bridport,  8  Beav.  527.    After  stating  the 
rule  coincidently  with  the  opinion  of  Lord 
Brougham,  he  says:  '  Such  I  conceive  to  be 
the  general  rule,  but  the  case  to  which  it  is  ap- 
plicable admits  of  great  variety.'  " 

5.  Ennis  v.  Smith,  14  How.  (U.  S.)  400. 

6.  History  of  Spanish  Common  Law  Admitted  in 
Evidence.  —  Picton's  Case,  30  How.  St.  Tr.  492. 

7.  Packard  v.  Hill,  2  Wend.  (N.  Y.)  411. 

8.  Authenticated     Publication     Required.  — 
Spaulding  v.  Vincent,  24  Vt.  501. 

Books  Produced  from  Public  Offices.  —  A  book 
containing  the  acts  of  the  legislative  council  of 
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an  Irish  barrister  who  swore  that  he  had  received  it  from  the  king's  printer 
was  declared  admissible  in  Petinsylvania.1  ' 

Constitutions.  —  Upon  the  same  principle  the  constitution  of  another  state 
may  be  proved  by  introducing  in  evidence  a  book  purporting  to  be  the  official 
compilation  of  that  state's  written  laws,  and  to  be  published  by  the  state 
printer,  and  by  offering  the  testimony  of  a  member  of  the  bar  of  that  state 
that  the  volume  so  introduced  is  there  accepted  as  being  what  it  purports  to 
be,  and  that  its  publisher  is  the  state  printer.2 

state  Papers.  A  volume  of  state  papers  printed  by  authority  of  Congress 
is  a  public  record  and  admissible,  as  such,  in  evidence.3 

The  Burden  of  Discrediting  Books  of  Foreign  Statutes,  officially  published,  is  on  the 
party  against  whom  they  are  offered.* 

Private  Publication.  —  A  book  purporting  to  be  the  statutes  of  another  state 
but  printed  by  a  private  printer  is  not  admissible  as  evidence  of  the  statutes.8 

6b.  Statutory  Provisions.  —  The  general  principles  of  these  decisions  have 
been  incorporated  into  the  statute  law  of  many  of  the  states  of  the  Union 
and  it  has  been  enacted  (speaking  generally)  that  the  printed  statute  books  of 
any  other  state  or  territory,  or  of  any  other  country,  when  purporting  to  be 
printed  under  the  authority  of  the  government,  or  shown  to  be  commonly 
admitted  and  read  as  evidence  in  the  courts  of  such  government,  are  prima 
facte  evidence  of  its  laws.  Other  states  provide  for  an  exemplification  from 
books  on  file  with  the  secretary  of  state  or  require  the  courts  to  take  judicial 
notice  of  certain  foreign  laws.  Again  it  is  provided  in  some  states  that  the 
books  of  reports  of  decisions  of  the  Supreme  Courts  of  the  United  States  and 
of  the  several  states  and  territories,  published  by  authority  of  such  court,  may 
be  read  in  evidence.6 


India,  produced  by  a  clerk  from  the  India 
office,  is  sufficient  evidence  of  the  act  therein 
contained.    Gardner  v.  Wright,  15  L.  T.  N  S 
325- 

In  support  of  a  plea  in  discharge  of  a 
Jamaica  court  of  insolvency,  a  printed  copy  of 
the  colonial  act,  from  the  colonial  office,  was 
received  with  evidence  that  there  was  an  in- 
solvent debtor's  court  in  that  island.  Clarke 
v.  Emery,  1  F.  &  F.  446. 

Books  Acted  on  by  Public  Officers.  —  A  printed 
volume  of  the  laws  of  a  British  province, 
proved  by  a  witness  to  have  received  the  sanc- 
tion of  the  executive  and  judicial  officers  of  the 
province,  as  containing  the  law,  is  admissible 
in  evidence  in  a  case  where  the  title  to  land 
situate  within  the  province  is  in  question. 
Owen  v.  Boyle,  15  Me.  147,  32  Am.  Dec.  143. 

1.  Book  Received  from  Public  Printer.  —  Jones 
v.  Maffet,  5  S.  &  R.  (Pa.)  523. 

2.  Constitutions  Published  by  State  Authority. 

—  Pacific  Pneumatic  Gas  Co.  v.  Wheelock,  80 
N.  Y.  278. 

3.  State  Papers  Printed  by  Government  Printer. 

—  Nixon  v.  Porter,  34  Miss.  707,  69  Am.  Dec. 
40S;  Watkins  v.  Holman,  16  Pet.  (U.  S.)  55. 

In  Radcliff  v.  United  Ins.  Co.,  7  Johns.  (N. 
Y.)  38,  a  state  letter  printed  by  the  Congres- 
sional printer  was  admitted  in  evidence. 

4.  Burden  of  Proof.  —  Clarke  v.  Mississippi 
Bank,  10  Ark.  516;  May  v.  Jameson,  11  Ark. 
377;  Johnson  r.  Cocks,  12  Ark.  672. 

5.  Private  Publications  Not  Admissible.  —  Bost- 
wick  v.  Bogardus,  2  Root  (Conn.)  250.  See 
also  Canfield  v.  Squire,  2  Root  (Conn.)  30c,  I 
Am.  Dec.  71. 

6.  Statutory  Provisions  —  Alabama.  —  Clanton 
v.  Barnes,  50  Ala.  260;  Hanrick  v.  Andrews, 


9  Port.  (Ala.)  9;  Cox  v.  Robinson,  2  Stew.  & 
P.  (Ala.)  94;  Johnson  v.  State,  73  Ala.  483; 
Edmunds  v.  State,  79  Ala.  48;  Cubbedge  v. 
Napier,  62  Ala.  518;  Hawes  v.  State,  88 
Ala.  37. 

Arkansas.  —  Dixon  v.  Thatcher,  14  Ark.  146. 
California. — Ex  p.  Spears,  88  Cal.  640. 
Florida.  —  Rogero  v.  Zippel,  33  Fla.  625. 
Indiana.  —  Magee  v.  Sanderson,  10  Ind.  261; 
Vaughn  v.  Griffeth,  16  Ind.  353;    Irving  v. 
M'Lean,  4  Blackf.  (Ind.)  52;    Comparet  v. 
Jernegan,  5  Blackf.  (Ind.)  375;   Paine  v.  Lake 
Erie,  etc.,  R.  Co.,   31  Ind.  353;  Cochran  v. 
Ward,  5  Ind.  App.  89. 

Iowa.  —  Goodwin  v.  Provident  Sav.  L. 
Assur.  Assoc.,  97  Iowa  226;  Webster  v.  Rees, 
23  Iowa  269. 

Kentucky. —  Thomas  v.  Davis,  7  B.  Mon.  (Ky.) 
227;  Breckinridge  v.  Moore,  3  B.  Mon.  (Ky.)  629; 
Chamberlain  v.  Maitland,  5  B.  Mon.  (Ky")  449. 

Louisiana.  —  Commonwealth  Ins.  Co.  v. 
Labuzan,  15  La.  Ann.  295. 

Maryland.  —  Harryman  v.  Roberts,  52 
Md.  64. 

Massachusetts.  —  Merrifield  v.  Robbins,  S 
Gray  (Mass.)  150;   Bride  v.  Clark,  161  Mass. 

130. 

Michigan.  —  Morse  v.  Hewett,  2S  Mich.  487; 
Wilt  v.  Cutler,  38  Mich.  189;  People  v.  Calder, 
30  Mich.  85. 

Mississippi.  —  Baughan  v.  Graham.  1  How. 
(Miss.)  220. 

New  York.  —  Cutler  v.  Wright,  22  N.  Y.  472; 
Hunt  v.  Johnson,  44  N.  Y.  40,  4  Am.  Rep.  631. 

North  Carolina.  —  States.  Cheek,  i~,  Ited.  L. 
(35  N.  Car.)  114. 

South  Carolina.  —  Bridger  v.  Asheville,  etc., 
R.  Co.,  25  S.  Car.  34. 
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cc  Authentication  -(ad)  Generally.  —  It  is  generally  a  sufficient  authentication 
of  a  book  offered  as  evidence  of  a  foreign  law  that  it  purports  to  contain  the 
acts  of  the  lawmaking  body,1  or  to  be  printed  by  authority  of  the  govern- 
ment,* oris  indorsed  "  Printed  by  order  of  the  governor,"  3  or  is  shown  to  be 
on  file  with  the  secretary  of  the  state,4  or  is  recognized  by  an  Act  of  Congress ; 
and  such  books  are  receivable  as  presumptive  evidence  of  the  laws  which  they 
purport  to  contain.  But  if  the  book  does  not  show  that  it  is  printed  by 
authority  of  the  state,  when  the  statute  contains  that  requirement,  it  is  not 
thus  admissible,6  though  where  the  facts  do  not  clearly  appear  from  the  vol- 


Texas.  — Martin  v.  Payne,  n  Tex.  292. 
See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

1.  Books  Purporting  to  Contain  Foreign  Laws. 
—  A  pamphlet  entitled,  "  Acts  passed  at  the 
first  session  of  the  fourteenth  legislature  of  the 
state  of  Louisiana,  begun  and  held  in  the  city 
cf  New  Orleans,  January  7,  1839,"  was  held 
to  show  sufficiently  that  it  was  published 
under  authority  of  that  state  to  render  it  ad- 
missible under  the  statute  of  Arkansas.  But 
a  book  entitled,  "  Civil  Code  of  the  state  of 
Louisiana,  with  annotations  by  Wheelock  S. 
Upton,  LL.D.,  and  Neal  R.  Jennings.  By 
authority.  New  Orleans.  E.  Johnson  &  Co. 
Stationers'  Hall,  1838,"  was  held  insufficient, 
since  the  Louisiana  statute  provided  for  an 
edition  of  the  code  "  proposed  to  be  published 
by  E.  Johnson  &  Co.,"  and  there  was  nothing 
to  show  that  the  book  in  question  was  one  of 
that  edition,  or  that  it  had  ever  been  ex- 
amined, compared,  etc.  Dixon  v.  Thatcher,  14 
Ark.  141. 

2.  Admissibility  of  Statute  as  Published  by 
Authority  of  Government.  —  Harryman  v.  Rob- 
erts, 52  Md.64;  People  v.  Calder,  30  Mich.  85. 

In  order  to  render  a  book  containing  the 
laws  of  another  state  admissible  in  evidence, 
as  purporting  to  be  printed  under  the  authority 
of  the  government,  it  must  show  on  its  face 
that  it  is  printed  by  such  authority.  Baughan 
v.  Graham,  I  How.  (Miss.)  220. 

Illustrations.  —  The  only  proof  of  authenticity 
of  a  statute  book  of  Ohio  was  that  on  the  title- 
page  was  printed,  "  By  authority  of  the  Gen- 
eral Assembly;  Statutes  of  the  State  of  Ohio 
of  a  general  nature  in  force  August,  1854; 
with  references  to  prior  repealed  laws.  Col- 
•  lated  and  compiled  by  Joseph  R.  Swan.  Pub- 
lished in  pursuance  of  the  act  of  the  General 
Assembly  of  April  18,  1854.  Cincinnati:  Pub- 
lished by  H.  W.  Derby  &  Co.  1854."  On  the 
opposite  page  a  copyright  was  shown,  secured 
by  the  publishers.  It  was  held  properly 
authenticated.  Vaughn  v.  Griffeth,  16  Ind. 
353.    See  also  Eagan  v.  Connelly,  107  111.  458. 

A  statute  book  of  Ohio  had  on  the  title-page 
the  words,  "  Published  for  the  state  of  Ohio 
and  distributed  to  its  officers  under  the  act  of 
the  General  Assembly."  It  was  held  that  this 
showed  the  book  to  be  printed  by  authority 
and  that  it  was  properly  admitted  in  evidence. 
Paine  v.  Lake  Erie,  etc.,  R.  Co.,  31  Ind.  283. 

In  Falls  v.  U.  S.  Savings,  etc.,  Co.,  97  Ala. 
417,  publication  by  state  authority  was  held  to 
be  sufficiently  shown  where  the  title-page  of 
the  book  offered  in  evidence  contained  the  fol- 
lowing recitals:  "  The  General  Statutes  of  the 
State  of  Minnesota.  *  *  *  Prepared  by 
Geo.  B.  Young.    Edited  and  published  under 


the  authority  of  chapter  67  of  the  Laws  of  1878 
and  chapter  67  of  the  Laws  of  1879;"  and  on 
the  second  leaf  of  the  book  were  printed  in 
full  the  statutes  referred  to  on  the  title-page. 

InGlennw.  Hunt,  120M0.  330,  a  book  entitled, 
"  Acts  of  the  General  Assembly  of  the  State 
of  Virginia,  passed  in  1865-66,  89th  year  of 
the  Commonwealth.  Richmond:  Allegre  & 
Goode,  Printers,  1866,"  was  held  admissible 
to  prove  the  statute  law  of  Virginia,  under 
the  Missouri  statute  which  provides  that  "  the 
printed  volumes  purporting  to  contain  the 
laws  of  a  sister  state  or  territory  shall  be  ad- 
mitted as  prima  facie  evidence  of  the  statutes 
of  such  state  or  territory,"  but  does  not  re- 
quire it  to  appear  from  the  title  that  the  vol- 
ume was  printed  by  authority  of  such  sister 
state  or  territory. 

The  Words  "  By  Authority "  purport  that  the 
book  was  printed  by  authority  of  the  state,  as 
there  is  no  other  source  from  which  the 
authority  could  have  been  obtained.  Merri- 
field  v.  Robbins,  8  Gray  (Mass.)  150.  But  see 
Johnson  v.  State,  73  Ala.  483;  Edmunds  v. 
State,  79  Ala.  48;  Cubbedge  v.  Napier,  62  Ala. 
518,  where  it  was  held  that  it  is  not  enough 
that  the  book  purports  to  be  printed  by 
authority,  but  it  must  purport  to  be  printed  by 
the  authority  of  the  government. 

3.  Statutes  Printed  by  Order  of  the  Governor.  — 
Wilt  v.  Cutler,  38  Mich.  189. 

4.  Copy  of  Statute  on  Pile  in  Proper  Office.  —  A 
book  of  Tennessee  statutes  not  purporting  to 
have  been  published  by  the  authority  of  that 
state  was  nevertheless  received  in  evidence  in 
Kentucky,  on  a  showing  that  it  was  on  file 
with  the  secretary  of  state  of  Kentucky,  it 
being  presumed  by  the  court  to  have  been  re- 
ceived from  the  executive  of  Tennessee. 
Breckinridge  v.  Moore,  3  B.  Mon.  (Ky.)  636; 
Chamberlain  v.  Maitland,  5  B.  Mon.  (Ky.)  449- 

5.  Recognition  by  Act  of  Congress.  —  In  Ennis 
v.  Smith,  14  How.  (U.  S.)  400,  a  book  was 
offered  in  evidence  which  had  been  sent  to  the 
Supreme  Court  of  the  United  States  in  the 
course  of  the  national  exchanges  of  laws  with 
France.  It  was  one  of  the  volumes  of  the 
Bulletin  des  Lois  a  Paris  U  imprimerie  royale, 
with  this  indorsement:  Les  Garde  des  Sceaux  de 
France  a  la  Court  Supreme  des  Etats  Unis. 
Congress  had  acknowledged  it  by  the  act  and 
by  the  appropriation  which  was  given  to  the 
Supreme  Court  to  reciprocate  the  donation, 
and  the  book  was  held  sufficiently  authenti- 
cated. 

6.  Unauthenticated  Books  Excluded.  —  Packard 
v.  Hill,  2  Wend.  (N.  Y.)  411;  Martin  v.  Payne, 
11  Tex.  292. 

In  Goodwin  v.  Provident  Sav.  L.  Assur„ 
Assoc.,  97  Iowa  226,  four  volumes  of  books, 
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ume  the  court  may  indulge  presumptions  and  admit  the  book.1 

(M)  Federal  Mode.  —  A  statute  of  the  United  States  provides  a  mode  for  the 
exemplification  of  the  laws  of  the  several  states,  and  that  when  they  are  so- 
exemplified  and  authenticated  they  shall  have  such  faith  and  credit  given 
them  in  each  of  the  states  as  in  that  of  their  enactment.2  This  is  not  how- 
ever, exclusive  of  any  other  mode  of  authentication  which  may  be  adopted  bv 
the  several  states.-1  Nor  is  the  rule  prescribed  by  the  several  codes  of  the 
states  exclusive  of  any  other  mode  of  proof.4 

(«•)  Other  Modes.  —  A  distinction  is  made  between  the  books  of  statutes  and 
the  acts  of  the  legislature,  and  it  is  held  that  a  copy  of  an  act  of  the  legislature 
of  another  state  cannot  be  properly  authenticated  without  having  affixed  to  it 
the  seal  of  the  state;  5  and  the  statutes  of  several  states  provide  that  the  pro- 
ceedings of  the  legislature  of  any  state  of  the  Union,  of  the  United  States  or 
of  any  foreign  government,  are  proved  by  the  journals  of  those  bodies,  and 
either  by  copies  officially  certified  by  the  clerk  of  the  house  in  which  the 
Proceedings  were  had  or  by  a  copy  purporting  to  have  been  printed  by  his 

dd.  Identification.  —  Books  of  foreign  law  have  been  allowed  to  be  identified 
by  members  of  the  bar  who  had  practiced  in  the  jurisdiction  where  such  law 


entitled  "  The  Revised  Statutes,  Codes,  and 
General  Laws  of  the  State  of  New  York,"  were 
offered  in  evidence.  They  purported  '  to  con- 
tain the  text,  carefully  compared  with  the 
original,  of  all  the  general  statutory  laws  in 
force  Jan.  i.  1S90,  published  by  a  member  of 
the  New  York  bar.  What  purported  to  be  a 
printed  certificate  of  the  secretary  of  state  as 
to  their  being  correct  transcripts  was  also  in 
one  of  these  volumes.  None  of  these  volumes 
purported  to  have  been  published  by  authority 
of  the  legislature  of  New  York;  nor  were  they 
proved  to  be  commonly  admitted  as  evidence 
of  the  existing  laws  of  that  state  in  the  courts 
thereof,  as  required  by  the  Code  of  Iowa. 
They  were  held  to  have  been  properly  ex- 
cluded. 

In  Magee  v.  Sanderson,  10  Ind.  261,  a  book 
offered  to  prove  the  statute  law  of  Ohio  bore 
the  label:  "  General  Laws  of  the  State  of  Ohio 
for  1849-50."  On  the  title-page  was  the  fol- 
lowing: "  Acts  of  a  General  Nature  passed  by 
the  48th  General  Assembly  of  the  State  of 
Ohio,  begun  and  held  at  the  City  of  Columbus, 
December  the  3d,  1849,  and  in  the  48th  year 
of  the  State.  Vol.48.  Columbus:  Printed  by 
Scott  &  Bascom,  1850."  On  the  98th  page  of 
the  book  was  printed  a  certificate  of  the  secre- 
tary of  state,  as  follows:  "  Columbus,  Ohio, 
April  19,  1850.  I  hereby  certify  that  the  fore- 
going Acts  are  true  copies  of  the  original  Rolls 
now  on  file  in  my  office."  It  was  held  this  did 
not  show  that  the  book  was  printed  by 
authority  of  the  government. 

1.  Doubt  Resolved  in  Favor  of  Admission.  — 
Upon  the  title-page  of  a  printed  volume  there 
was  a  statement  that  the  volume  was  prepared 
by  the  three  named  persons,  under  chapter  191 
of  the  Laws  of  1883.  On  the  following  page 
were  the  words,  "  Copyright,  1883,  by  William 
L.  Saunders,  secretary  of  state,  for  the  benefit 
of  the  state  of  North  Carolina."  The  court 
held  that  it  was  a  reasonable  inference  that  the 
three  named  persons  were  commissioners  ap- 
pointed under  the  law  specified,  and  that  these 
laws  were  the  laws  of  the  state  of  North  Caro- 
lina, and  that  Mr.  Saunders  was  secretary  of 


the  state  of  North  Carolina;  and  the  books- 
were  accordingly  admitted  in  evidence. 
Leach  v.  Linde,  70  Hun  (N.  Y.)  145.  See  also 
Burton  v.  Anderson,  1  Tex.  93. 

2.  The  Revised  Statutes  of  the  United  States 
provide  that  the  acts  of  the  legislature  of  any 
state  or  territory,  or  of  any  country  subject  lo 
the  jurisdiction  of  the  United  States,  shall  be 
authenticated,  by  having  the  seals  of  such 
state,  territory,  or  country  affixed  thereto,  and 
that  when  so  authenticated  they  shall  have 
such  faith  and  credit  given  to  them  in  any 
court  within  the  United  States  as  they  have  by- 
law or  usage  in  the  courts  of  the  state  from 
which  they  are  taken.  U.  S.  v.  Johns,  1 
Wash.  (U.  S.)  369,  4  Dall.  (U.  S.)  416;  U.  S.  v. 
Amedy,  n  Wheat.  (U.  S.)405;  Rev.  Stat.  U. 
S.,  §  905. 

3.  Federal  Mode  Cumulative  —  United  States.  — 
Church  v.  Hubbart,  2  Cranch  (U.  S.)  187. 

Alabama.  —  Hanrick  v.  Andrews,  9  Port. 
(Ala.)  9. 

Arkansas.  —  McNeill  v.  Arnold,  17  Ark.  168. 
Indiana.  —  Ansley  v.  Meikle,  81  Ind.  260. 


Iowa.  —  Lattourett  v.  Cook,  1  Iowa  1,  63 
Am.  Dec.  428. 

New  Hampshire.  —  State  v.  Carr,  5  N.  H. 
370. 

Pennsylvania.  —  Kean  v.  Rice,  12  S.  &  R. 
(Pa.)  208. 

Texas.  —  Martin  v.  Payne,  n  Tex.  292. 
Vermont.  —  State  v.  Stade,  I  D.  Chip.  (Vt.> 

303- 

In  New  Jersey  it  has  been  held  that  statutes 
must  be  authenticated  according  to  the  Act  of 
Congress,  or  at  least  from  sworn  copies  from 
the  original  statutes.  Van  Buskirk  v.  Mulock. 
18  N.J.  L.  184. 

4.  Rule  Prescribed  by  State  Statute  Not  Exclu- 
sive.—  Ansley  v.  Meikle,  Si  Ind.  260;  Lat- 
tourett v.  Cook,  1  Iowa  i,  63  Am.  Dec.  42S. 

5.  Distinction  between  Books  of  Statutes  and 
Copies  of  Acts  of  Legislature.  —  Commonwealth 
Ins.  Co.  v.  Labuzan,  15  La.  Ann.  295. 

6.  Proof  by  Copies  of  House  or  Senate  Journal, 
—  See  the  various  local  codes  and  statutes  in 
the  United  States. 
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was  in  force,1  and  also  by  consuls  representing  the  government  thereof.  _ 

(2)  Minority  Rule.  —  In  some  jurisdictions  parol  evidence  has  been  received 
in  order  to  prove  the  statute  law  of  a  foreign  jurisdiction,3  and  it  is  held  that 
the  rules  and  regulations  of  a  foreign  custom  house  may  be  shown  by  parol 
evidence,  because,  unlike  laws  and  public  edicts,  a  regular  record  of  them  is 
not  necessarily  presumed  to  have  been  kept.4 

b  Common  or  Unwritten  Law.  —  Judicial  decisions  and  the  practical 
construction  placed  upon  a  statute  by  usage  are  a  part  of  the  common  or 
unwritten  law,5  and  in  another  jurisdiction  these  may  be  proved  by  parol  evi- 
dence 6  The  modification  and  construction  of  the  common  law  of  a  foreign 
state  may  also  be  shown  by  the  accredited  reports  of  its  judicial  decisions.7 

Statutes.  —  In  many  of  the  states  this  matter  is  now  regulated  by  statutes, 
which  provide  that  the  unwritten  law  of  any  other  of  the  United  States,  or  of 
any  territory  thereof,  or  of  any  other  state  or  country,  may  be  proved  as  facts 


1.  Identification  by  Lawyers.  —  Pacific  Pneu- 
matic Gas  Co.  v.  Wheelock,  So  N.  Y.  278; 
Jones  v.  Maffet,  5  S.  &  R.  (Pa.)  523. 

In  Hale  v.  Ross,  3  N.  J.  L.  373,  Pennington, 
J.,  had  held  a  bound  volume  of  the  laws  of  the 
state  of  New  York  admissible  on  the  testimony 
of  an  attorney  of  the  state  of  New  York  that 
the  volume  of  laws  in  question  was  uni- 
versally received  in  that  state  as  the  statutes 
of  the  state.  But  this  decision  was  criticised 
in  Van  Buskirk  v.  Mulock,  18  N.  J.  L.  184. 

2.  Identification  by  Consuls.  —  Kenny  v.  Clark- 
son,  1  Johns.  (N.  Y.)  394,  3  Am.  Dec,  336, 

A  consul  cannot  authenticate  an  unofficial 
book  of  foreign  laws.  Ennis  v.  Smith,  14 
How.  (U.  S.)  400. 

3.  Parol  Evidence  Held  Admissible  to  Prove 
Written  Law.  —  Barrows  v.  Downs,  9  R.  I.  446; 
Frith  v.  Sprague,  14  Mass.  455;  Drakes.  Hud- 
son, 7  Har.  &  J.  (Md.)  399. 

"  There  are  many  cases  where  the  evidence 
of  a  professional  person,  or  one  skilled  virtuie 
officii,  may  be  much  more  satisfactory  evi- 
dence of  what  the  law  is  than  the  mere  exem- 
plification of  the  exact  words  of  a  foreign 
statute,  which  the  court  may  not  have  the  nec- 
essary knowledge  to  construe."  Barrows  v. 
Downs,  9  R.  I.  446. 

In  Mauri  v.  Heffernan,  13  Johns._(N.  Y.)  58, 
where  a  copy  of  a  bond,  executed  in  Caracas, 
was  offered  in  evidence  instead  of  the  original, 
it  was  held  competent  to  show  by  an  eminent 
lawyer  that  by  the  laws  of  Spain  and  her  colo- 
nies all  contracts  executed  before  a  notary  re- 
'mained  with  him,  that  he  gave  certified  copies 
to  the  parties,  and  that  such  copies  were  re- 
ceived in  evidence  where  Spanish  law  pre- 
vailed. 

In  Pickard  v.  Bailey,  26  N.  H.  152,  oral  testi- 
mony was  allowed  to  prove  a  statute  of  Can- 
ada, to  the  effect  that  it  is  a  part  of  the  duty 
of  a  notary  not  to  suffer  the  original  papers 
executed  before  him  to  be  taken  out  of  his 
custody,  and  that  notarial  copies  are  recorded 
and  received  in  the  courts  of  Canada  without 
further  proof  of  the  execution  of  the  original. 

4.  Rules  and  Regulations  of  Foreign  Custom 
House.— Drake  v.  Hudson,  7  Har.  &  J.  (Md.) 
399- 

5.  Judicial  Decisions  and  Usage  under  Statutes 
Held  Part  of  Unwritten  Law.  —  Tyler  v.  Trabue, 
8  B.  Mon.  (Ky.)  306;  Dyer  v.  Smith,  12  Conn. 
384;  Walker  v.  Forbes,  31  Ala.  9. 

6.  Common  Law  Provable  by  Parol —  United 


Iowa  223; 
8  B.  Mon. 
2  La.  Ann. 
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States.  —  Ermis  v.  Smith,  14  How.  (U.  S.)  400; 
Pierce  v.  Indseth,  106  U.  S.  546;  Robinson  v. 
Clifford,  2  Wash.  (U.  S.)  1. 

Alabama. —  Inge.  v.  Murphy,  10  Ala.  885; 
Walker  v.  Forbes,  31  Ala.  9. 

Arkansas.  —  Barkman  v.  Hopkins,  II  Ark. 
168;  McNeill  v.  Arnold,  17  Ark.  168. 

California.  —  McFadden  v.  Mitchell,  61  Cal. 
148. 

Connecticut.  —  Dyer  v.  Smith,  12  Conn.  384. 
But  compare  Gaylor's  Appeal,  43  Conn.  82. 

Illinois.  —  Hoes  v.  Van  Alstyne,  20  111.  202; 
McDeed  v.  McDeed,  67  111.  545- 

Iowa.  —  Greasons  v.  Davis,  9 
Crafts  v.  Clark,  38  Iowa  237. 

Kentucky.  —  Tyler   v.  Trabue, 
(Ky.)  306. 

Louisiana.  —  Isabella  v.  Pecot, 
391;  Layton  v.  Chalon,  4  La.  Ann.  318. 

Maryland.  —  Consolidated  Real  Estate,  etc., 
Co.  v.  Cashow,  41  Md.  59;  Wilson  v.  Carson, 
12  Md.  54;  Gardner  v.  Lewis,  7  Gill  (Md.)  377. 

Massachusetts.  —  Mowery  v.  Chase,  100 
Mass.  79;  M'Rae  v.  Mattoon,  13  Pick.  (Mass.) 
53;  French  v.  Lowell,  18  Pick.  (Mass.)  34; 
Bo'wditch  v.  Soltyk,  99  Mass.  138. 

Nebraska.  —  Barber  v.  Hildebrand,  42  Neb. 
400. 

New  Hampshire.  —  Watson  v.  Walker,  23  N. 
H.  471;  Emery  v.  Berry,  28  N.  H.  473,  61  Am. 
Dec.  622. 

New  Jersey.  —  Title  Guarantee,  etc.,  Co.  v. 
Trenton  Potteries  Co.,  56  N.  J.  Eq.  441. 

New  York.  —  Kenny  v.  Clarkson,  I  Johns. 
(N.  Y.)  385,  3  Am.  Dec.  336;  Brush?'.  Wilkins, 
4  Johns.  Ch.  (N.  Y.)  506;  Matter  of  Roberts,  8 
Paige  (N.  Y.)  446- 

North  Carolina.  —  Temple  v.  Pasquotank 
County,  in  N.  Car.  36;  Hooper  v.  Moore,  5 
Jones  L.  (50  N.  Car.)  130. 

Oregon.  —  Code,  £  717,  construed  in  State  v. 
Looke,  7  Oregon  54. 

Pennsylvania.  — Dougherty  v.  Snyder,  15  S. 
&  R.  (Pa.)  84,  16  Am.  Dec  520. 

Rhode  Island.  —  Barrows  v.  Downs,  9  R.  I. 
446. 

Texas.  —  Bryant  v.  Kelton,  1  Tex.  434. 
Vermont.  —  Woodbridge  v.  Austin,  2  Tyler 
(Vt.)  364,  4  Am.  Dec.  740. 

7.  Common  Law  Provable  by  Reports  of  Judicial 
Decisions.  —  Inge  v.  Murphy,  10  Ala.  885;  Cub- 
bedge  v.  Napier,  62  Ala.  518;  Sidney  v.  White, 
12  Ala.  728;  Billingsley  v.  Dean,  11  Ind.  331; 
Kline  v.  Baker,  99  Mass.  255. 
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by  parol  evidence,  and  that  the  books  of  the  reports  of  cases  adjudicated  in 
their  courts  may  also  be  admitted  as  evidence  of  such  law.*  If  no  proof  is 
offered,  the  foreign  law  is  presumed  to  be  unwritten,  and  parol  evidence  is 
accepted  upon  that  presumption.3  It  has  been  held,  however  that  the 
decisions  of  one  state  construing  the  common  law  do  not  conclude' the  courts 
of  another  state  as  to  what  the  law  is.3 

c.  Competency  of  Witnesses- (i)  General  Rule.  —  A  witness  to  testify 
to  foreign  laws  must  show  himself  to  have  a  knowledge  of  them  or  to  be  in  a 
position  rendering  it  probable  that  he  would  make  himself  acquainted  with 
them.*  Such  a  witness  may  refer  to  laws  and  treaties  for  the  purpose  of 
refreshing  his  memory  upon  the  subject  of  the  examination,  but  in  general  it 
is  the  testimony  of  the  witness,  and  not  the  authority  of  the  law  or  text 
writer,  detached  from  the  testimony,  which  is  to  influence  the  court  5 

(2)  Lawyers.  —  Lawyers  familiar  with  the  common  law  of  a  foreign  juris- 
diction are  primarily  competent  to  testify  concerning  it  and  the  construction 
placed  thereon  by  the  courts.*  But  an  English  barrister  practicing  in  Cana- 
dian appeals  before  the  English  Privy  Council,  which  is  the  court  of  ultimate 
appeal  from  Canada,  was  held  incompetent  to  testify  as  to  the  validity,  under 
the  law  of  the  latter  country,  of  a  marriage  there  solemnized  7 

(3)  Magistrates.  —  One  who,  though  not  a  lawyer,  had  been  a  magistrate 
long  engaged  in  mercantile  business,  and  familiar  with  the  law  of  notarial 
instruments,  has  been  permitted  to  testify  what  that  law  was  8 


1.  Judicial  Decisions  Made  Evidence  by  Statute. 

—  Kline  v.  Baker,  99  Mass.  255;  Penobscot, 
etc.,  R.  Co.  v.  Bartlett,  12  Gray  (Mass.)  248. 
See  also  the  various  local  codes  and  statutes 
in  the  United  States. 

2.  Presumption  that  Law  Is  Unwritten.  —  Liv- 
ingston v.  Maryland  Ins.  Co.,  6Cranch  (U.  S.) 
280;  Dougherty  v.  Snyder,  15  S.  &  R.  (Pa.)  85, 
16  Am.  Dec.  520;   Kermott  v.  Ayer,  11  Mich 
181;  Matter  of  Roberts,  8  Paige  (N.  Y.)  446. 

3.  Construction  of  Common  Law  in  One  State  Not 
Conclusive  in  Another.  —  National  Bank  v. 
Green,  33  Iowa  140;  Franklin  v.  Twogood,  25 
Iowa  520,  96  Am.  Dec.  73.  The  case  last  cited 
was  an  action  brought  in  Iowa  on  a  note  which 
had  been  transferred  to  the  plaintiff  in  Wiscon 
sin.  The  defense  was  that  the  transfer,  hav- 
ing been  made  by  a  separate  instrument  and 
not  by  an  indorsement  on  the  note,  was  not 
such  a  transfer  as  to  constitute  the  plaintiff  a 
bona  fide  holder  without  notice  of  any  equities 
between  the  original  parties  under  the  law 
merchant.  The  plaintiff,  on  his  part,  offered 
to  show  that  it  had  been  held  by  the  Supreme 
Court  of  Wisconsin  that  such  a  transfer  was 
sufficient  to  constitute  the  transferee  a  bona 
fide  holder  free  from  all  equities.  It  was  held, 
however,  that  this  was  a  question  arising 
under  the  law  merchant,  which  prevailed  in 
Iowa  as  well  as  in  Wisconsin,  and  that  the 
courts  of  Iowa  would  not  be  concluded  by 
the  decisions  of  the  courts  of  Wisconsin  on 
the  subject. 

4.  Competency  of  Witnesses  in  General.  —  Reg. 
v.  Povey,  14  Eng.  L.  &  Eq.  549;  Watson  v. 
Walker,  23  N.  H.  496;  American  L.  Ins.,  etc., 
Co.  v.  Rosenagle,  77  Pa.  St.  507. 

All  persons  who  practice  a  business  or  pro- 
fession which  requires  them  to  possess  a  certain 
knowledge  of  the  matter  in  hand  are  experts 
as  far  as  expertness  is  required.  Vander 
Donckt  v.  Thellusson,  8  C.  B.  812,  65  E.  C  L 
812. 
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5.  Refreshing  Memory.  —  Nelson  v.  Bridport 
8  Beav.  527. 

6.  Lawyers  —  Competency    to    Testify    as  to 
Foreign  Laws  —  England.  —  Macdonald  v.  Mac- 
donald,  L.  R.  14  Eq.  60,  41  L.  J.  Ch.  566,  26  L 
T.  N.  S.  685,  20  W.  R.  739;  Nelson  v.  Bridport 
8  Beav.  527. 

United  States.  —  Pierce  v.  Indseth,  106  U  S 
546. 

Alabama.  —  Inge  v.  Murphy,  10  Ala.  885- 
Walker  v.  Forbes,  31  Ala.  9. 

Illinois.  —  McDeed  v.  McDeed,  67  111.  545- 
Hoes  v.  Van  Alstyne,  20  111.  202. 
Iowa.  —  Greasons  v.  Davis,  9  Iowa  219. 
Kentucky.  —  Tyler   v.  Trabue,  8  B.  Mon 
(Ky.)  306. 

Maryland.  —  Wilson  v.  Carson,  12  Md.  74- 
Baltimore,  etc.,   R.  Co.  v.    Glenn,    28  Md' 

323. 

Massachusetts.  —  Bowditch  v.  Soltky,  99 
Mass.  138;  M'Rae  v.  Mattoon,  13  Pick.  (Mass.) 
53;  Mowry  v.  Chase,  100  Mass.  79. 

Nebraska.  —  Barber  v  Hildebrand,  42  Neb. 
407;  Snyder  v.  Critchfield,  44  Neb.  70. 

New  Hampshire.  —  Pickard  v.  Bailev,  26  N. 
H.  171;  Watson  v.  Walker,  23  N.  H.  476. 

New  York.  —  Brush  v.  Wilkins,  4  Johns. 
Ch.  (N.  Y.)  520;  Mauri  v.  Heffernan,  13  Johns. 
(N.  Y.)  58;  Kenny  v.  Clarkson,  1  Johns.  (N. 
Y.)  394.  3  Am.  Dec.  336. 

In  De  Bode's  Case,  8  Q.  B.  208,  55  E.  C.  L. 
208,  an  English  case  in  which  a  French  edict 
was  allowed  to  be  proved  by  the  testimony  of 
an  advocate,  the  admission  of  the  evidence 
was  placed  on  the  ground  of  its  being  a  ques- 
tion of  science  and  being  provable  as  other 
scientific  facts. 

7.  Lawyer  Practicing  in  Particular  Court.— 
Cart wright  v.  Cartwright,  26  W.  R.  6S4.  , 

8.  Magistrates.  —  Pickard  v.  Bailey.  26  N.  H. 
169.  But  this  rule  has  been  held  not  to  apply 
to  a  policeman  and  constable.  People  v. 
Lambert,  5  Mich.  349,  72  Am.  Dec.  49. 

Volume  XIII. 


In  Evidence. 


FO RE IG N  LA  WS  —  FOREIGN  MISSIONS.  Definitions. 


(4)  Clerks  of  Courts.  —  The  deputy  prothonotary  of  a  court  has  been  held 
a  competent  witness  in  another  state  concerning  the  usages  and  practices  o 
the  courts  of  the  witness's  state  as  to  the  force  and  effect  of  certain  judicial 
entries,  and  as  to  what  was  the  generally  accepted  evidence  of  its  written  or 

statute  law.1  ,     .         ,  ,  . 

(5)  Consuls.  — A  foreign  consul  may  testify  concerning  the  law  ot  his 

country.2  ...  , 

(6)  Clergymen.  —  A  clergyman  is  competent  to  testify  in  another  state  as 
to  the  law  of  his  own  state  respecting  matters  which  relate  to  his  profession, 
such  as  the  marriage  laws.3 

(7)  Laymen.  —  It  has  also  been  held  that  laymen  may  testify  concerning 
the  laws  of  a  country  where  they  have  lived  and  with  whose  laws  they  are 
somewhat  familiar,4  especially  where  the  point  involved  is  one  concerning 
which  the  witness  has  had  personal  experience.  Thus  in  a  prosecution  for 
adultery  a  woman  was  allowed  to  testify  that  she  had  been  married  to  the 
defendant  according  to  the  laws  of  Russia.5  So  a  Jewess  was  permitted  to 
give  parol  evidence  of  her  own  divorce  in  a  foreign  country  according  to  the 
custom  of  the  Jews  there.6  . 

d  To  Whom  Submitted  — (i)  Generally.  —  The  weight  of  authority  is 
that  the  evidence  of  a  foreign  law  must  be  submitted  to  the  court  rather  than 
to  the  jury.7  But  the  courts  of  some  jurisdictions  hold  that  the  jury  should 
pass  upon  such  evidence.8  . 

(2)  Documentary  Evidence.  —  Even  in  these  jurisdictions,  however,  the 
effect  of  the  evidence  when  entirely  documentary  is  for  the  court. 

FOREIGN  LIEN.  — See  the  titles  LlENS;  PRIVATE  INTERNATIONAL  Law. 
FOREIGN  MINISTER.  —  In  the  diplomatic  use  of  the  term,  every  minister 
who  comes  from  another  jurisdiction  or  government  is  a  foreign  minister. 
FOREIGN  MISSIONS.— See  the  titles  Charities  and   Trusts  for 

1.  Clerks  of  Courts. -Greasons  v.  Davis,  9  Hckard  v.  Bailey,  26  N  H  152;  Leavenworth 
Towa 210  »•  Brock  way,  2  Hill  (N.  Y.)  201;  Bock  v.  Lau- 

2.  Consuls. -Kenny  v.  Clarkson,  1  Johns.  man,  24  Pa.  St.  435-  See  also  Story  on  Con- 
(N.  Y.)  394.  3  Am.  Dec.  336.    But  see  Ennis  v.  flict  of  Laws,  §  638;  I  Greenl.  Evid.  (14th  ed.), 

'"i'ciergyrir-Compete'ncy  to  Testify  as  to  §  Tltule  that  Foreign  Laws  Must  Be  Proved  to 

Marriage  Laws.  -  Sussex  Peerage,  11  CI.  &  F.  ^-Alabama.  -Clark  v.  Pratt  20  Ala.  470; 

85-  People  v.  McQuaid,  85  Mich.  123;  Ameri-  Harrison  v.  Harrison,  20  Ala.  649,  50  Am. 

can  L.  Ins.,  etc.,  Co.  v.  Rosenagle,  77  Pa.  St.  Dec.  227. 

507-  Bird  v.  Com  ,  2!  Gratt.  (Va.)  800.  Connecticut.  -  Brackett  v.  Norton    4  Conn. 

4.'  Laymen.  -  Vander  Donckt  v.  Thelluson,  8  520,  10  Am.  Dec.  179;  Lockwood  v  Crawford, 

C  B   812  65  E.  C.  L.  812;  Bristow  v.  Seque-  18  Conn.  371;   Dyer  v.  Smith,  12  Conn  384; 

ville,'  5  Exch.  275,  3  C.  &  K.  64,  14  Jur.  674,  Hale  v.  New  Jersey  Steam  Nav.  Co.,  15  Conn. 

10  L.  J.  Exch.  289;   Ganer  v.  Lanesborough,  549,  39  Am.  Dec.  398 

Peake  N  P  (ed.  1795)  18.  Massachusetts.  —  Ely  v.  James,  123  Mass.  36; 

Practical  knowledge  Essential.  —  In  any  case,  Holman  v.  King  7  Met.  (Mass.)  384- 

a  layman  is  not  competent  to  testify  as  to  the  Michigan.  -  Rice  v.  Rankans.  101  Mich.  378. 

law  of  his  country  unless  he  has  a  practical  Missouri.  —  Chouteau  v.  Pierce,  9  Mo.  3. 

knowledge  thereof.    Bristow  v.  Sequeville,  5  Nebraska.  -  Sells .  *  Haggard,  21  Neb.  363. 

Exch.  275-  French  v.  Lowell,  18  Pick.  (Mass.)  In  Kilgore  v.  Bulkley,  14  Conn.  362,  there 

34     See  also  In  Goods  of  Bonelli,  45  L.  J.  P.  were  conflicting  decisions,  and  the  judge  left 

42  34  L  T  N.  S.  32,  24  W.  R.  255.  it  to  the  jury  to  decide  which  was  law.  This 

5  Lay  Testimony  as  to  Foreign  Marriage  Laws.  was  said  by  the  Supreme  Court  to  be  correct. 

-  State  v.  Behrman,  114  N.  Car.  797-    But  see  Instructions.  -  The  existence  of  a  foreign  law 

Reg.  v.  Povey,  14  Eng.  L.  &  Eq.  549!  People  is  a  matter  of  fact/or  the  jury     If  a  written 

v.  Lambert,  5  Mich.  349,  72  Am.  Dec.  49-  ^w  be  proved,  U  is  the  duty  of  the  court  to 

6.  Lav  Testimony  as  to  Foreign  Divorce  Laws.  construe  it  and  instruct  the  jury  as  to  its 
-Ganer  v.  Lanesborough,  Peake  N.  P.  (ed.  meaning  and  effect.    Charlotte  v.  Chouteau, 

I7qs)  18  33  I94- 

7.  Rule  that  Foreign  Laws  Must  Be  Proved  to        9.  Documentary  Evidence.  —  Kline  v.  Baker, 
the  Court.  —  Mostyn  v.  Fabrigas,  1  Cowp.  174;      99  Mass-  253-  . 

We  v  Murphy,  10  Ala.  385 ;  Trasher  v.  Ever-  10.  Cherokee  Nation  w.  Georgia,  5  Pet.  (U.  S  ) 
hart  3  Gill  &  J.  (Md.)  234;  De  Sobry  v.  De  56.  See  also  the  titles  Consuls,  vol.  7,  P-  °: 
Laistre,  2  Har.  &  J.  (Md.)  191, 3  Am.  Dec.  535;     Ministers  and  Ambassadors. 
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Charitable  Uses,  vol.  5,  pp.  924,  926;  Legacies  and  Devises  ;  Religious 
Societies. 

FOREIGN  WILLS.  —  See  the  titles  Foreign  Executors  and  Adminis- 
trators,^^, p.  915;  Private  International  Law  ;  Wills. 

FOREMAN.  (See  also  the  titles  FELLOW  SERVANTS,  vol.  12,  p.  893- 
Master  and  Servant.)  — A  foreman  has  been  defined  as  a  laborer  with 
power  to  superintend  the  labor  of  those  working  with  him.1 

FORESAID. —See  Aforesaid,  vol.  1,  p.  918  ;  Said. 

FORESHORE.  (See  also  the  title  Beach,  vol.  3,  p.  90.)  — The  seashore  up 
to  the  point  of  high  water  of  medium  tides,  between  spring  and  neap  tides,  is 
called  the  foreshore,  and  is  ordinarily  and  prima  facie  vested  in  the  govern- 
ment, subject  to  the  rights  of  citizens  or  subjects  of  fishing  and  navigation 
not  only  in  the  sea  but  in  all  tidal  navigable  waters,  and  of  passing  over  the 
foreshore  itself ;  but  it  may  belong  to  a  subject,  either  by  itself  or  as  part  of  a 
manor.2 

FOREST.    (See  also  the  title  Woods  and  Forests.)  —  See  note  3. 

FORESTALLING  AND  ENGROSSING.  (See  also  the  titles  FUTURES; 
Illegal  Contracts;  Monopolies.)  —  Forestalling  the  market  is  defined  to 
be  the  buying  or  contracting  for  any  merchandise  or  victual  on  its  way  to 
market,  or  dissuading  persons  from  bringing  their  goods  or  provisions  there, 
or  persuading  them  to  enhance  the  price  when  there,  any  of  which  practices 
make  the  market  dearer  to  the  trader.4  Every  device,  practice,  or  conspiracy, 
by  act,  words,  or  news,  to  enhance  the  market  price  of  merchandise,  is  a  fore- 
stalling of  the  market.5  Forestalling  the  market  was  an  offense  at  common 
law  6  and  by  the  English  statute ; 7  but  the  offense  was  done  away  with  by  a 
subsequent  statute.8  In  the  United  States,  forestalling  the  market  takes  the 
form  of  "  corners  "  or  of  "  trusts,"  which  are  attempts  by  one  person  or  a  con- 
spiracy or  combination  of  persons  to  monopolize  an  article  of  trade  or  com- 
merce, or  to  control  or  regulate  its  manufacture  or  production  in  such  a  manner 
as  to  restrict  the  supply  and  so  enhance  the  price.  These  combinations  will 
be  fully  treated  elsewhere  in  this  work.9 

Engrossing  was  the  offense  of  buying  up  large  quantities  of  a  commodity 
with  the  intent  of  selling  it  again  at  an  enhanced  price.10 

FOREVER.    (See  also  Always,  vol.  2,  p.  285).  —  The  word  "  forever  "  has 

1.  Foreman.  —  Baldwin  v.  St.  Louis,  etc.,  R.  imprisonment.  So,  also,  the  offense  of  '  re- 
Co.,  68  Iowa  42.  grating  '  was  described  by  the  statute  5  &  6 

In  AHen  v.  Goodwin,  92  Tenn.  388,  it  was  Edward  L,  c.  14,  to  be  '  the  buying  of  corn  or 
said:  "A  foreman  is  one  who  takes  the  lead  other  dead  victual,  in  any  market,  and  selling 
in  the  work,  and  may  or  may  not  have  author-  it  again  in  the  same  market,  or  within  four 
ity  over  his  fellow  workmen,  and  because  miles  of  the  place.'  For  this,  it  was  held,  en- 
he  takes  this  lead  and  points  out  the  work  to  hances  the  price  of  the  provisions,  as  every 
be  done,  it  does  not  necessarily  follow  that  he  successive  seller  must  have  a  successive 
stands  in  the  place  of  the  master."  profit." 

2.  Atty.-Gen.  v.  Burridge.  10  Price  350;  6.  3  Co.  Inst.  196;  1  Russ.  Cr.  (5th  ed.)  349; 
Atty.-Gen.  v.  Parmeter,  10  Price  378;  Atty.-  4  Black.  Com.  138;  13  Vin.  Abr.  430;  1  East 
Gen.  v.  Tomline,  14  Ch.  Div.  58;   West  Nor-  132;  Rex  v.  De  Berenger,  3  M.  &  S.  67. 

folk  Farmers'  Manure  Co.  v.  Archdale,  16  Q.  6.  1  Hawk.  P.  C.  234. 

B.  Div.  758,  760.  7.  Under  Early  English  Statute.  —  Forestall- 

3.  Forest  Products.  —  Standing  growing  trees  ing  the  market  was  defined  by  5  &  6  Edw. 
were  held  not  to  be  forest  products.  Fletcher  VI.,  c.  14,  to  be  "  the  buying  or  contracting  for 
v.  Alcona  Tp.,  72  Mich.  23.  any  merchandise  or  victual  coming  in  the  way 

4.  Forestalling.  —  4  Black.  Com.  158.  to  market;  or  dissuading  persons  from  bring- 
In  Barton  v.  Morris,  10  Phila.  (Pa.)  361,  the  ing  their  goods  or  provisions  there;  or  per- 

court  said:  "  By  the  common  law,  the  buying  suading  them    to   enhance  the  price,  when 
or  contracting  for  any  merchandise  or  victual  there;  any  of  which  practices  make  the  mar- 
coming  on  the  way  to  market,  or  dissuading  ket  dearer  to  the  fair  trader." 
persons  from  bringing  their  goods  or  provi-  8.  7  cS:  S  Vict.,  c.  24. 
sions  there,  as  making  the  market  dearer  to  9.  See  the  title  Monopolies. 
the  fair  trader,  was  called  forestalling,  and  10.  4  Black.  Com.  158;  I  Hawk.  P.  C,  c.  80, 
rendered  the  perpetrators  liable  to  fine  and  £  3. 
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been  held  to  be  a  word  of  inheritance  in  a  will,1  but  not  in  a  deed.3  For  other 
uses  of  the  word  see  note  3.  _  . 

FORFEIT  —  FORFEITURE.  (See  also  the  titles  ACCIDENT  (IN  EQUITY), 
vol.  1,  p.  279;  Assignments  for  the  Benefit  of  Creditors,  vol.  3,  p.  42; 
Building  and  Loan  Associations,  vol.  4,  p.  1044;  Building  Restric- 
tions and  Restrictive  Agreements,  vol.  5,  p.  3;  By-laws,  vol.  5,  pp.  102, 
104;  Compounding  Offenses,  vol.  6,  p.  404;  Conditions,  vol.  6,  p.  506; 
Confusion  of  Goods,  vol.  6,  p.  594;  Contracts,  vol.  7,  pp.  122,  123 ;  Copy- 
right, vol.  7,  pp.  590,  592,  593 ;  Criminal  Law,  vol.  8,  p.  274;  Distress, 
vol.  9,  p.  6*4;  Equitable  Election,  vol.  11,  p.  62;  Escheat,  vol.  11, 
PP-  3 15,  317;  Estates,  vol.  11,  p.  379;  Exemptions  (from  Execution), 
vol.  12,  p.  200;  Fines  and  Penalties,  ante,  p.  52;  Fraudulent  Sales 
and  Conveyances;  Insolvency  and  Bankruptcy;  Imprisonment 
for  Debt  and  in  Civil  Actions;  Intoxicating  Liquors;  Mines 
and  Mining  Claims ;  Mortgages;  Pardon;  Pawnbrokers ;  Pledge  and 
Collateral  Security;  Punishment;  Revenue  Laws;  Searches 
and  Seizures;  Sentence;  Societies  and  Clubs;  Stockholders; 
Vendor  and  Purchaser;  War.  And  see  Confiscate,  vol.  6,  p.  589. 
As  to  forfeiture  by  alienation,  see  the  titles  REMAINDERS  AND  EXECU- 
TORY Interests;  Landlord  and  Tenant;  Leases.  As  to  forfeiture  of 
bail,  see  the  titles  Bail  (in  Civil  Cases),  vol.  3,  p.  615;  Bail  and  Recogni- 
zance (in  Criminal  Cases),  vol.  3,  pp.  722,  728.  As  to  forfeiture  by  the 
breach  of  condition  of  covenant,  see  the  titles  CONDITIONS,  vol.  6,  p.  506; 
Covenants,  vol.  8,  p.  86;  Landlord  and  Tenant;  Leases.  As  to  for- 
feiture under  building  contracts,  see  WORKING  CONTRACTS.  As  to  confisca- 
tion and  forfeiture  of  property  to  the  state  or  United  States  for  actions  of 
treason  or  rebellion,  see  the  titles  States  ;  TREASON  ;  United  States.  As 


1.  Wills.  (See  also  the  title  Wills.)  — 
Toman  v.  Dunlop,  18  Pa.  St.  76;  Vernon  v. 
Wright,  7  H.  L.  Cas.  52. 

Children  Forever.  —  A  testator  gave  a  certain 
farm  to  one  W.  "  and  his  children  forever." 
It  was  held  that  the  testator  used  the_  words 
"  his  children  forever  "  as  words  of  limitation, 
in  the  sense  of  heirs  or  heirs  of  his  body,  and 
that  W.  took  a  fee  simple.  Hood  v.  Dawson, 
98  Ky.  285.  To  the  same  effect  see  Moran  v. 
Dillehay,  8  Bush  (Ky.)  434. 

Estate  Tail.  —  A  devise  was  as  follows:  "  I 
give,  bequeath,  and  dispose  of  all  and  singular 
the  said  lands  and  plantation  above  said  unto 
my  wife's  son  J.  E.  *  *  *  to  him  and  his 
lawful  begotten  heir  forever,  and  my  will 
further  is  that  if  the  said  J.  E.  should  die  with- 
out lawful  heir,  that  then  I  give  and  bequeath 
the  said  lands  unto  my  brother  A.  E.  and  to 
his  heirs  and  assigns  forever."  It  was  held 
that  J.  E.  took  an  estate  tail.  The  court  said: 
"  The  clause  of  the  will  before  us  contains  the 
word  forever.  In  some  positions  this  word 
has  due  effect  in  the  formation  of  a  fee  simple. 
It  is  not,  however,  technical,  and  its  just  in- 
fluence is  regulated  by  its  connection.  In 
Whiting  v.  Wilkins,  1  Bulst.  219,  the  devise 
was  to  R.  W.,  his  younger  son,  forever,  and 
after  his  decease  the  remainder  to  his  heir 
male  forever.  In  Baker  v.  Wall,  i  Ld.  Raym. 
185,  the  devise  was  to  '  D.  my  eldest  son,  to 
him  and  his  heirs  male  forever.'  In  Nanfan  v. 
Legh,  the  words  were,  '  to  his  son  J.  H.  and  to 
his  heirs  lawfully  begotten  forever.'  Yet  in 
these  cases  the  word  did  not  prevent  or  impede 
the  creation  of  an  estate  tail."  Den  v.  Cox,  9  ; 
N.  J.  L.  10.    And  to  the  same  effect  see  Ver- 
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non  v.  Wright,  7  H.  L.  Cas.  35.  See  also  Doty 
v.  Teller,  54  N.  J.  L.  163. 

Kent  Charge.  —  Where  a  grantor  reserved  a 
rent  charge  forever,  it  was  held,  notwithstand- 
ing a  certain  clumsiness  in  the  phraseology  of 
the  deed,  which  it  was  insisted  indicated  a 
design  to  limit  the  term,  that  the  reservation 
was  perpetual.  Farley  v.  Craig,  11  N.  J.  L. 
266.    See  generally  the  title  Ground  Rents. 

Life  Estate.  —  In  Sheafe  v.  Cushing,  17  N. 
H.  511,  it  was  held  that  a  devise  to  a  wife, 
•'  to  have  and  to  hold  *  *  *  forever,  and 
during  her  life,"  gave  the  wife  a  life  estate. 
The  court  said:  "  The  subsequent  part  of  the 
sentence  shows  what  he  meant  by  forever  — 
that  is,  during  her  life;  a  very  limited  for- 
ever, certainly,  but  as  large  a  forever  as  she 
could  have  in  which  to  hold  any  property." 

2.  Deeds.  (See  also  the  titles  Estates,  vol. 
11,  p.  367;  Heirs;  Real  Property.)  —  Toman 
v.  Dunlap,  18  Pa.  St.  76;  William  v.  Woodard, 
2  Wend.  (N.  Y.)  492. 

In  Dennis  v.  Wilson,  107  Mass.  593,  it  was 
held  that  the  term  forever  was  not  equivalent 
to  "  heirs  and  assigns,"  and  did  not  import  in- 
heritable qualities.  See  also  Bowen  v.  Conner, 
6  Cush.  (Mass.)  132. 

3.  Permanently  and  Forever.  —  An  oath  that  a 
defendant  is  about  to  leave  the  state  perma- 
nently is  a  sufficient  compliance  with  an  act 
providing  for  attachments  in  such  cases,  re- 
quiring an  oath  that  he  is  about  to  leave  the 
state  forever.    Sawyer  v.  Arnold,  1  La.  Ann. 

3I5-  .  . 

County-seat.  — Forever  in  an  act  establishing 
a  county-seat  means  until  changed  by  the 
legislature.    Casey  v.  Harned,  5  Iowa  1,  14. 
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to  construction  of  instruments,  see  the  titles  INTERPRETATION;  STATUTES - 
Wills,  etc.    As  to  forfeiture  of  deposit  with  auctioneer,  see  the  title  Auc- 
tions and  Auctioneers,  vol.  3,  p.  502.    As  to  dissolution  of  charters,  see  the 
title  Dissolution  of  Corporations,  vol.  9,  p.  569,  and  see  such  specific 
titles  as  Railroads;  Street  Railroads,  etc.    As  an  element  for  the  defini- 
tion of  felony,  see  the  title  Criminal  Law,  vol.  8,  p.  280.    As  to  forfeiture 
of  estates,  see  the  title  Real  Property.    As  to  enforcement  of  forfeitures  in 
equity  or  relief  against  them,  see  the  titles  CONTRACTS,  vol.  7,  p.  122  ;  Equity, 
vol.  11,  p.  185;  Penalties  and  Forfeitures;  Specific  Performance.' 
As  to  forfeiture  of  the  franchise  of  a  ferry,  see  the  title  FERRIES,  vol. 
12,  pp.  1 103,  1 1 15.    As  to  injunctions  to  restrain  forfeiture,  see  the  title 
Injunctions.   As  to  insurance,  see  the  titles  Beneficiaries  (in  Insur- 
ance), vol.  3,  pp.  957,  1000;  Endowment  Insurance,  vol.  11,  p.  27; 
Insurance;  Life  Insurance;   Marine  Insurance.    As  to  forfeiture 
of  leases,   see  the  titles  Landlord  and   Tenant;    Leases.    As  to 
forfeiture    of    licenses,  see    the    title    LICENSES.      As    to    limitation  of 
actions,  see  the  titles  Copyright,  vol.  7,  p.  593  ;  Limitation  of  Actions. 
As  to  forfeiture  of  mortgages,  see  the  title  MORTGAGES.    As  to  forfeiture  of 
office,  see  the  titles  Amotion,  vol.  2,  p.  310;  Deputy,  vol.  9,  p.  395 ;  Public 
OFFICERS.     As  to  forfeiture  of  patents,   see  the  title  PATENTS.     As  to 
forfeiture  of  public  lands,  see  the  titles  Public  Lands;  State  Lands.  As 
to  release  of  forfeitures  or  penalties  for  the  benefit  of  the  county  by  legisla- 
ture, see  the  title  COUNTIES,  vol.  7,  p.  969.    As  to  retrospective  acts,  see  the 
titles  Constitutional  Law,  vol.  6,  p.  954;  Statutes.   As  to  offenses 
against  excise  law,  see   the   title  Revenue   Laws.    As  to  forfeiture  of 
stock  or  shares  of  corporations,  see  the  title  Stocks  and  Stockholders. 
As  to   forfeiture  for  nonpayment  of  taxes,  see   the   titles  TAXES ;  Tax 
Titles.    As  to  forfeiture  of  vessels,  see  the  titles  International  Law  ; 
Ships  and  Shipping.    As  to  forfeiture  of  wages,  see  the  title  Master  and 
Servant.    As  to  waiver  of  forfeiture,  see  the  titles  Landlord  and  Tenant  ; 
Waiver.    As  to  forfeiture  for  waste,  see  the  titles  Remainders  and 
Executory  Interests;  Waste.    As  to  questions  exposing  a  witness  to  for- 
feiture, see  the  title  WITNESSES.    For  matters  of  procedure,  see  the  following 
titles  in  the  Encyclopedia  of  Pleading  and  Practice  :  Fines  and  Costs 
in  Criminal  Cases,  vol.  8,  p.  953 ;  Penalties  and  Penal  Actions,  vol.  16, 
p.  229).  —  To  forfeit  is  to  divest  or  to  suffer  divestiture  of  property  without 
compensation  in  consequence  of  a  default  or  offense ;  also  to  pay  money  as  a 
mulct  or  for  a  default  or  wrong.1    Forfeiture  has  been  defined  as  an  involun- 
tary transfer  of  a  sum  of  money  or  property  imposed  by  way  of  punishment 
for  the  commission  of  an  offense  against  the  law.8    The  term  is  also  used 

1.  Forfeit.  —  Anderson's  L.  Diet.  of  a  duty  which  the  party  binds  himself  lo 
In  Eakin  v.  Scott,  70  Tex.  445,  it  was  said:      perform,  or  to  the  performance  of  which  he  is 

"  The  primary  use  of  the  word  forfeit  is  to  enjoined  by  the  law,  is  upon  the  breach  or 

lose,  and  this  is  also  its  legal  meaning.    To  neglect  thereof  called  a  forfeiture;  that  is,  the 

forfeit  a  sum  of  money  means  to  lose  the  right  advantages  accruing  from  the  performance  of 

to  it  in  favor  of  another  party."  the  thing  are  by  his  omission  defeated  and  de- 

2.  Anglea  v.  Com.,  10  Gratt.  (Va.)  696.  termined.'  This  definition  includes  forfeit- 
Other  Definitions.  —  In  Beard  v.  Smith,  6  T.  ures  of  conditions,  obligations,  offices,  and 

B.  Mon.  (Ky.)  443,  it  was  said:    "  Forfeiture  estates,  and  other  penalties  accruing  in  civil 

is  derived  by  Cunningham,  in  his  law  diction-  cases,  or  inflicted  for  transgressions  or  omis- 

ary,  from  the  Latin  /oris  factum,  French  for.  sions  of  duty  imposed  by  law,  or  as  it  relates 

fait,  signifying  trespass,  transgression,  crime.  to  crimes  and  offenses." 

Coke,  in  his  commentary  on  Littleton  (590),  In  King  v.  Gardner,  25  Nova  Scotia  51,  it 
gives  the  definition  of  forfeiture  by  saying  it  was  said:  "  In  Tomlin's  Law  Dictionary-  /'or- 
is derived  from  the  Latin;  the  adjective  is  feiture  is  described  as  the  '  effect  or  penalty  of 
foris  factus,  the.  verb  foris  facere,  a.n&  the  noun  transgressing  some  law.'  In  2  Blackstone's 
foris  factura,  foris  extra,  and  legem  facere;  Commentaries  267,  forfeiture  is  defined  to  be 
that  is,  to  act  against  or  without  law  or  cus-  '  a  punishment  annexed  by  law  to  some  illegal 
torn.  Bacon,  in  his  Abridgment,  title  For-  act  or  negligence  in  the  owner  of  lands,  lene- 
feiture,  defines  it:    '  The  omission  or  neglect  ments,  or  hereditament,  whereby  he  loses  all 
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synonymously  with  "  penalty,"  meaning  a  sum  of  money  or  property  which  a 


his  interest  therein,'  etc.  In  Wharton's  Law 
Lexicon  forfeiture,  is  '  a  penalty  for  an  offense 
or  unlawful  act,  or  for  some  wilful  omission  of 
a  tenant  of  property,  whereby  he  loses  it  to- 
gether with  his  title,  which  devolves  upon 
others.'  The  same  book,  under  the  head  of 
'Action  under  Penal  Statute,'  says:  'The 
penalties  or  forfeitures  under  these  statutes 
are  generally  recoverable  by  the  crown,  or  the 
party  aggrieved,  or  a  common  informer,  as  the 
case  may  be.'  In  In  re  Levy,  30  Ch.  Div.  119, 
Kay,  J.,  said:  '  The  word  forfeit  —  the  noun 
substantive  —  is  defined  in  Dr.  Johnson's  Dic- 
tionary to  be  something  lost  by  the  commis- 
sion of  a  crime;  something  paid  for  the  ex- 
piation of  the  crime;  a  fine,  a  mulct.'  In 
Webster's  Dictionarv  forfeit  is  defined  as  '  a 
thing  forfeit  or  forfeited;  what  is  or  may  be 
taken  from  one  in  requital  of  a  misdeed  com- 
mitted; that  which  is  lost,  or  the  right  to 
which  is  alienated  by  a  crime,  offense,  neglect 
of  duty,  or  breach  of  contract;  hence  a  fine,  a 
mulct,  a  penalty.'  " 

Blackstone  defines  forfeiture  to  be  a  loss  of 
goods  as  a  compensation  for  an  offense  and  in- 
jury to  the  person  to  whom  they  are  forfeited, 
as  well  as  a  punishment  for  a  misdemeanor. 
Merchants'  Bank  v.  Bliss,  21  How.  Pr.  (N.  Y. 
Super.  Ct.)  370- 

Punishment.  —  The  essential  idea  of  forfeit- 
ure is  the  loss  of  property  inflicted  by  way  of 
punishment.  Herriman  v.  Burlington,  etc., 
R.  Co.,  57  Iowa  191;  Howe  v.  Taylor,  6  Ore- 
gon 287.  See  also  King  v.  Gardner,  25  Nova 
Scotia  51;  Maryland  v.  Baltimore,  etc.,  R. 
Co.,  3  How.  (U.  S.)  552. 

In  Maryland  v.  Baltimore,  etc.,  R.  Co.,  3 
How.  (U.  S.)  552,  the  court  said:  "A  provi- 
sion *  *  *  that  the  party  shall  forfeit  a 
particular  sum  in  case  he  does  not  perform 
an  act  required  by  law,  has  always,  in  the 
construction  of  statutes,  been  regarded  not  as 
a  contract  with  the  delinquent  party,  but  as 
the  punishment  for  an  offense.  Undoubtedly, 
in  the  case  of  individuals,  the  word  forfeit  is 
construed  to  be  the  language  of  contract,  be- 
cause contract  is  the  only  mode  in  which  one 
person  can  become  liable  to  pay  a  penalty  to 
another  for  a  breach  of  duty,  or  the  failure  to 
perform  an  obligation.  In  legislative  pro- 
ceedings, however,  the  construction  is  other- 
wise, and  a  forfeiture  is  always  to  be  regarded 
as  a  punishment  inflicted  for  a  violation  of 
some  duty  enjoined  upon  the  party  by  law; 
and  such,  very  clearly,  is  the  meaning  of  the 
word  in  the  act  in  question." 

So  in  U.  S.  v.  Mann,  1  Gall.  (U.  S.)  178,  the 
court  said:  "  It  may  be  conceded  without 
hesitation  that  the  words  '  penalty  and  forfeit- 
tire  '  are  often  used  in  a  broad  sense,  as  in- 
cluding every  description  of  punishments 
applied  to  public  crimes." 

Same  —  Repeal  of  Statute.  (See  also  the  title 
Statutes.)— Rev.  Stat.  U.  S.,  §  13,  enacts 
that  "  the  repeal  of  any  statute  shall  not  have 
the  effect  to  release  or  extinguish  any  penalty, 
forfeiture,  or  liability  incurred  under  such 
statute."  It  was  held  that  this  provision  ex- 
cepted from  the  operation  of  chapter  181,  $  1, 
of  the  Act  of  July  4,  1884,  23  Stat,  at  L.  98, 
99,  repealing  the  Act  of  June  20,  1878,  20  Stat. 
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at  L.  243,  c.  367,  relating  to  claim  agents  and 
attorneys  in  pension  cases,  all  offenses  com- 
mitted before  the  passage  of  that  repealing 
act.  The  court  said:  "  The  only  ground 
upon  which  the  correctness  of  this  interpreta- 
tion may  be  doubted  is  that  the  words  '  pen- 
alty,' 'liability,'  and  forfeiture  do  not  apply 
to  crimes,  and  the  punishments  therefor,  such 
as  we  are  now  considering.  We  cannot  assent 
to  this.  These  words  have  been  used  by  the 
great  masters  of  crown  law  and  the  elementary 
writers  as  synonymous  with  the  _  word  '  pun- 
ishment,' in  connection  with  crimes  of  the 
highest  grade."  U.  S.  v.  Reisinger,  128  U.  S. 
402.  See  also  U.  S.  v.  Ulrici,  3  Dill.  (U.  S.) 
532.  534- 

Costs  —  Pardon.  (See  also  the  title  Pardon.) 
—  In  Anglea  v.  Com.,  10  Gratt.  (Va.)  696,  it 
was  held,  where  a  convict  was  pardoned,  the 
pardon  releasing  him  from  all  pains,  penalties, 
and  forfeitures  incurred  by  the  conviction  and 
sentence,  that  he  was  not  released  from  liabil- 
ity for  costs  where  an  execution  had  been 
issued. 

Fine  and  Forfeiture.  (See  also  the  title  Fines 
and  Penalties,  ante,  p.  52.)  — A  statute  pro- 
vided that  any  person  selling  lottery  tickets 
should  upon  conviction  forfeit  and  pay  a  sum 
not  exceeding  one  thousand  dollars  for  each 
offense.  In  construing  this  statute  the  court 
said:  "  The  argument  advanced  by  the  peti- 
tioner is  that  the  word  forfeit,  as  used  in  this 
section,  is  not  synonymous  with  the  word 
'  fine,'  as  used  in  other  parts  of  the  Code  of 
Criminal  Procedure,  and  that,  for  that  reason, 
there  can  be  no  legal  imprisonment  for  the 
nonpayment  of  a  forfeiture  under  the  provi- 
sions of  section  1957  of  the  Revised  Statutes  of 
1879.  The  meaning  of  the  word  forfeit,  or 
forfeiture,  has  to  be  determined  by  the  con- 
nection in  which  they  are  used.  When  used 
in  civil  proceedings  and  in  connection  with  the 
enforcement  of  [civil  rights,  they  contemplate 
an  ordinary  civil  judgment,  which  need  not 
even  be  penal  in  its  character,  as  both  the  Su- 
preme Court  and  this  court  have  decided. 
Edwards  v.  Brown,  67  Mo.' 377,  and  Greene 
County  v.  Wilhite,  29  Mo.  App.  466.  But 
when  used  in  a  criminal  law  to  denote  a  pun- 
ishment for  a  statutory  crime,  the  meaning  of 
the  word  is  equivalent  to  '  fine.'  This  has 
been  substantially  decided  in  Com.  v.  Avery, 
14  Bush  (Ky.)  638,  by  this  court  in  State  v. 
Sellner,  17  Mo.  App.  39,  and  by  the  Supreme 
Court  in  State  v.  Mumford,  73  M°-  647,  where 
the  forfeiture  imposed  by  the  statute  is 
spoken  of  as  a  fine."  Exp.  Alexander,  39 
Mo.  App.  108. 

Forfeiture  Synonymous  with  Fine  and  Fenalty. 
—  And  see  People  v.  Nedrow.  122  111.  367,  in 
which  case  it  was  held  that  the  words  "  fines  " 
and  forfeitures  were  broad  enough  to  include 
penalties  for  violation  of  law. 

In  Com.  v.  Avery,  14  Bush  (Ky.)  63S,  it  was 
said:  "  Where  the  statute  says  the  offender 
shall  'forfeit  and  pay  the  sum  of  one  hundred 
dollars  to  be  recovered  by  indictment,'  we 
understand  the  meaning  to  be  that  the  party 
shall  be  fined  one  hundred  dollars  to  be  recov- 
ered by  indictment.  Forfeiture,  in  the  sense 
urged  in  argument,  and  as  understood  at  corn- 
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contract  provides  shall  be  paid  or  lost 

mon  law,  transfers  the  title  to  the  specific 
thing  from  the  owner  to  the  sovereign  power. 
As  used  here  it  can  have  no  such  meaning. 
The  statute  declares  the  forfeiture  of  one 
hundred  dollars,  but  as  there  is  no  designated 
or  identified  one  hundred  dollars  to  be  for- 
feited, the  meaning  must  be  that  the  common- 
wealth, by  indictment,  may  recover  of  the 
offending  party  that  sum,  to  be  levied  on  his 
goods,  chattels,  or  property." 

Forfeiture  and  Penalty  Used  Synonymously. 
(See  also  the  titles  Fines  and  Penalties,  ante, 
p.  52;  Penalties  and  Forfeitures.)  —  The 
terms  forfeiture  and  "  penalty  "  are  frequently 
used  synonymously.  Muldoon  v.  Lynch,  66 
Cal.  539;  People  v.  Nedrow,  122  111.  363; 
Crawley  v.  Com.,  123  Pa.  St.  275;  Salters  v. 
Ralph,  15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  273; 
Richards  v.  Edick,  17  Barb.  (N.  Y.)  260; 
Wright  v.  Dobie,  3  Tex.  Civ.  App.  194;  Eakin 
v.  Scott,  70  Tex.  443;  Taylor  v.  Steamer  Mar- 
cella,  1  Woods  (U.  S.)  304. 

Same — Municipal  Corporations.  (See  also  the 
titles  Municipal  Corporations;  Ordinance.) 
—  But  in  Gosselink  v.  Campbell,  4  Iowa  300, 
it  was  said:  "  The  terms  '  fine,'  forfeiture, 
and  '  penalty  '  are  often  used  loosely,  and 
even  confusedly.  But  when  a  discrimination 
is  made,  the  word  '  penalty  '  is  found  to  be 
generic  in  its  character,  including  both  fine 
and  forfeiture.  A  fine  is  a  pecuniary  penalty 
and  is  commonly  (perhaps  always)  to  be  col- 
lected by  suit  in  some  form.  A  forfeiture  is  a 
penalty  by  which  one  loses  his  rights  and  in- 
terest in  his  property.  See  Webster's  Diet, 
and  Jac.  Law  Diet.,  etc.  It  is  true,  as  claimed 
by  the  plaintiff,  that  a  town  cannot  pass  an 
ordinance  creating  a  forfeiture  unless  clear 
and  distinct  authority  be  given  therefor. 
Hart  v.  Albany,  9  Wend.  (N.  Y.)  571;  Cotter 
v.  Doty,  5  Ohio  394;  New  York  v.  Ordrenan, 
12  Johns.  (N.  Y.)  122."  And  see  Fessman  v. 
Seeley  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
268. 

Forfeiture  as  a  Grant.  —  A  forfeiture  of  prop- 
erty to  the  government  is  equivalent  10  a 
grant  or  conveyance  to  the  government. 
Thus  in  Burgess  v.  Wheate,  1  Eden  201,  in 
discussing  the  subject  of  forfeiture,  the  master 
of  the  "rolls  said:  "  The  forfeiture  operated 
like  a  grant  to  the  king.  The  crown  takes  an 
estate  by  forfeiture,  subject  to  the  engage- 
ments and  incumbrances  of  the  person  forfeit- 
ing. The  crown  holds  in  this  case  as  a  royal 
trustee  (for  a  forfeiture  itself  is  sometimes 
called  a  royal  escheat).  *  *  *  If  a  forfeit 
ure  is  regranted  by  the  king,  the  grantee  is  a 
tenant  in  caHU,  and  all  mesne  tenure  is  ex- 
tinct." See  also  Brown  v.  Waite,  2  Mod.  133; 
Lovell's  Case,  1  Salk.  85. 

Ownership.  (See  also  the  titles  Intoxicating 
Liquors;  Revenue  Laws.)  —  A  statute  pro- 
vided that  under  certain  circumstances  a  dis- 
tiller should  forfeit  the  distillery  and  distillery 
apparatus  used  by  him.  It  was  held  that  the 
words  "  shall  forfeit  "  meant  "  .hah  subject 
to  forfeiture."  The  court  said:  :  It  is  perti- 
nent to  observe  here  that  not  a  word  is  said 
touching  the  ownership  of  the  subjects  of  for- 
feiture; that  whereas  elsewhere  stills  and 
property  owned  by  the  distiller  are  mentioned 
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in  case  of  default  by  one  of  the  parties, 

as  forfeited,  and  the  right,  title,  and  interest 
of  the  distiller  in  the  premises  is  spoken  of, 
here  it  is  the  distillery  and  distilling  apparatus 
used  by  hi  m  that  are  mentioned  —  not  neces- 
sarily owned  by  him,  but  used  by  him  —  and 
all  spirits  and  raw  materials  found  on  the 
premises.  The  criticism  is  doubtless  possible 
that  by  the  terms  '  shall  forfeit,'  Congress 
mean  that  he,  and  he  only,  shall  be  subjected 
to  loss;  and  that  a  person  can  only  forfeit  that 
which  he  has,  or  has  a  right  to  keep,  his  own. 
If  this  section  declared  the  only  forfeiture 
found  in  this  system  of  laws,  there  would  be 
some  plausibility  in  this  verbal  criticism;  but 
read  as  a  part  of  a  system,  and  especially  in 
connection  with  the  other  sections  already  ad- 
verted to,  and  with  still  others  not  involved  in 
this  case,  a  broader  meaning  must  be  given 
thereto.  It  means  that  he,  by  his  fraud,  sub- 
jects to  forfeiture  the  property  mentioned." 
U.  S.  v.  Spring  Valley  Distillery,  11  Blatchf. 
(U.  S.)  267. 

Person  Entitled  to  Receive  Benefit  of  Forfeiture. 

—  In  Wiseman  v.  McNulty.  25  Cal.  237,  it  was 
said.  "  2  Black.  Com.  267,  defines  forfeiture 
as  follows:  '  Forfeiture  is  a  punishment  an- 
nexed by  law  to  some  illegal  act  or  negligence 
in  the  owner  of  lands,  tenements,  or  heredita- 
ments, whereby  he  loses  all  his  interest 
therein,  and  they  become  vested  in  the  party 
injured,  as  a  recompense  which  he  alone  or 
the  public  together  with  himself  hath  sus- 
tained.' This  definition,  which  we  consider 
quite  accurate,  necessarily  implies  that  there 
must  be  some  person,  natural  or  artificial,  who 
is  entitled  to  receive  the  benefit  of  the  forfeit- 
tire  when  it  accrues." 

School.  (See  also  the  title  Schools.)  —  The 
Constitution  of  Indiana  provided  that  moneys 
arising  from  all  forfeitures  which  might 
accrue  should  constitute  a  part  of  the  school 
fund  of  the  state.  It  was  held  that  the  pro- 
ceeds of  effects  found  by  the  coroner  on  the 
bodies  of  dead  persons  did  not  belong  to  the 
common  school  fund.  The  court  said:  "  For- 
feitures are  of  different  kinds.  A  forfeiture 
may  be  generally  defined  to  be  the  loss  of 
what  belongs  to  a  person,  in  consequence 
of  some  fault  misconduct,  or  transgression  of 
law.  In  the  connection  in  which  the  term 
forfeitures  is  used  in  the  constitution,  it  evi- 
dently means  the  loss  of  a  certain  sum  of 
money  as  the  consequence  of  violating  the 
provisions  of  some  statute,  or  of  the  refusal  to 
comply  with  some  requirement  of  law." 
State  v.  Marion  County,  85  Ind.  493. 

Usury.  (See  also  the  titles  Foreign  Laws  ; 
Private  International  Law;  Usury.)  — 
Upon  the  question  whether  a  foreign  law 
which  inflicts  a  partial  forfeiture  of  the  debt 
for  usury  provided  for  a  penalty,  the  court,  in 
Sherman  v.  Gassett,  9  111.  527,  said:  The 
answer  to  the  question  whether  the  forfeiture 
is  not  a  penalty,  which  foreign  courts  will  not 
enforce,  is  not  free  from  difficulty.  If  it  is  not 
a  penalty,  it  closely  resembles  one,  for  a 
heavy  forfeiture  is  imposed  for  the  violation 
of  the  statute.  Webster  defines  the  word 
forfeit  as  follows-  To  lose ;  to  render  con- 
fiscable by  some  fault,  offense,  or  crime;  to 
lose  the  right  to  some  species  of  property,  or 
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and  also  the  act  or  default  itself  and  its  consequences.1 

When  Property  Vests.  —  When  a  forfeiture  is  provided  for  upon  a  breach  of  a 

And  under  the      Wis.  45L    See  also  State  v.  Egerer,  55  Wis. 


that  which  belongs  to  one. 
noun  he  defines  it,  '  that  which  is  forfeited  or 
lost  or  the  right  to  which  is  alienated,  by  a 
crime,  offense,  neglect  of  duty,  or  breach  of 
contract;  hence  a  fine,  a  mulct,  a  penalty. 
*  *  *  As  has  been  conceded,  if  the  statute 
of  Massachusetts  had  declared  the  contract 
void,  no  court  would  enforce  it.  But  having 
only'  inflicted  a  forfeiture  or  penalty  on  the 
person  who  attempts  to  violate  it,  it  seems  but 
reasonable  to  consider  the  forfeiture  as  a  pen- 
alty, which  the  courts  of  Massachusetts  can 
alone  render  effectual." 

Confiscation  —  Forfeiture    of    Alien's  Lands. 
(See  also  the  titles  Aliens,  vol.  2,  p.  64;  Es- 
cheat, vol.  11,  p.  3I5-)  —  In  Read  v-  Read>  5 
Call  (Va.)  207,  it  was  said:    "  The  right  of  the 
commonwealth  to  lands  purchased  by  an  alien 
is  an  ordinary  right  derived  from  the  common 
law.     *     *     *     'Forfeitures   of   lands  and 
goods  for  offenses  '  (and  this  right  is  founded 
on  the  offense  of  an  alien  in  presuming  to  pur- 
chase lands  contrary  to  law,  1  Bl.  Com.  372,  2 
Bl.  Com.  274),  says  Sir  William  Blackstone, 
'  are  called  by  the  civilians  bona  confiscata,  be- 
cause they  belonged  to  the  fiscus  or  imperial 
treasury,  or,  as  oar   common  lawyers  term 
them,  bona  forts  facta.'    1  Bl.  299.  Indeed 
Lord  Coke  seems,  in  one  passage,  to  consider 
'  confiscation  '  and  forfeiture  as  synonymous 
terms,  3  Inst.  227;  and  the  author  of  the  com- 
mentaries appears  also,  in  a  few  passages  of 
his  work,  to  have  used  the  term    '  confisca- 
tion '  as  descriptive  of  a  forfeiture  into  the 
treasury;  but  keeping  in  view  the  distinction 
which  this  elegant  and  accurate  writer  has 
taken  between  the  terms  as  above  stated  (the 
one  being  a  civil-law  and  the  other  a  common- 
law  term),  and  finding  that  he  has  expressly 
treated  of  the  right  now  in  question  in  a  chap- 
ter headed  '  title  by  forfeiture,'  2  Bl.  Com. 
267,  I  must  conclude  that  the  technical  and 
appropriate  term,  descriptive  of  this  right,  is 
forfeiture,  and  not  'confiscation.'"    And  in 
that  case  it  was  held  that  where  a  treaty  with 
Great  Britain  provided  that  there  should  be  no 
future  confiscations  made,  the  term  "confisca- 
tion "  did  not  apply  to  the  right  of  the  common- 
wealth by  way  of  forfeiture  to  lands  purchased 
by  British  subjects. 

Adulteration  of  Goods.  (See  also  the  title 
Adulteration,  vol.  1,  p.  738.)  —  A  statute 
provided  that  any  person  who  should  put  up 
for  sale  any  food,  drug,  or  liquor,  etc.,  with 
labels  or  marks  intended  to  mislead  as  to  the 
true  name  or  quality  thereof,  should  be  liable 
for  a  penalty  not  to  exceed  five  hundred  dol- 
lars for  the  first  offense,  and  that  for  every 
other  offense  after  the  first  offense  he  should 
be  punished  by  imprisonment  in  the  state 
prison.  Another  statute  provided  that  wher- 
ever a  forfeiture  should  be  incurred  for  an  act 
or  omission  not  amounting  to  a  misdemeanor, 
such  forfeiture  might  be  sued  for  and  re- 
covered in  a  civil  action,  and  that  the  word 
forfeiture  should  include  any  penalty  in 
money  or  goods,  including  a  fine.  It  was  held 
that  the  penalty  providing  for  the  offense  of 
misleading  labels,  etc.,  might  be  collected  in  a 
civil  action  by  the  state.    State  v.  Grove,  77 


529. 

Condition  in  Bond.  —  The  bond  of  a  person 
licensed  to  sell  intoxicating  liquors  was  condi- 
tioned that  the  licensee  should  pay  all  dam- 
ages which  should  be  recovered  from  him 
under  and  pursuant  to  the  provisions  of  a  cer- 
tain act.  It  was  held  that  the  surety  was 
liable  for  the  amount  of  a  judgment  recovered 
against  the  licensee  under  a  section  of  the 
statute  which  provided  that  whoever  should 
sell  intoxicating  liquor  to  any  minor  should 
forfeit  one  hundred  dollars  for  each  offense. 
The  court  said:  "  The  surety  now  contends 
that  the  condition  of  the  bond  does  not  cover 
the  case  of  what  he  terms  a  forfeiture  under 
the  fifteenth  section  of  the  statute.  But  such 
a  construction  would  defeat  the  manifest  in- 
tention of  the  legislature.  The  object  is  to  re- 
quire of  the  licensee  sureties  that  he  will 
comply  with  all  the  provisions  of  the  statute. 
The  one  hundred  dollars  which  under  the 
fifteenth  section  may  be  recovered  for  each 
offense  is  not  strictly  &  forfeiture,  but  is  rather 
in  the  nature  of  fixed  or  liquidated  damages, 
which  may  be  recovered  in  an  action  of  tort 
by  the  party  injured."  Day  v.  Frank,  127 
Mass.  497.  See  also  the  title  Intoxicating 
Liquors. 

1.  Liquidated  Damages.  (See  also  the  titles 
Bonds,  vol.  4,  p.  698;  Contracts,  vol.  7,  pp. 
122,  123;  Contracts  of  Affreightment  and 
Charter-Parties,  vol.  7,  p.  297;  Liquidated 
Damages  ;  Penalties  and  Forfeitures.)— -  As 
to  whether  the  words  forfeit  or  forfeiture  in  a 
contract  import  that  the  sum  is  forfeited  as  a 
penalty  or  as  liquidated  damages,  see  Betts  v. 
Burch,  4  H.  &  N.  506;  Taylor  v.  Steamer 
Marce  la,  1  Woods  (U.  S.)  302. 

United  States.  —  Van  Buren  v.  Digges,  II 
How.  (U.  S.)46i;  Stock  well  v.  U.  S.,  13  Wall. 
(U.  S.)  531. 

Arkansas.  —  Williams  v.  Green,  14  Ark.  315. 

Iowa.  —  Koons  v.  Chicago,  etc.,  R.  Co.,  23 
Iowa  493;  Herriman  v.  Burlington,  etc.,  R. 
Co.t  57  Iowa  191. 

Massachusetts.  —  Stearns  v.  Barrett,  I  Pick. 
(Mass.)  443;  Lynde  v.  Thompson,  2  Allen 
(Mass.)  456. 

Montana.  — JWibaux  v.  Grinnell  Live  Stock 
Co.,  9  Mont.  154. 

New  York.  —  Esmond  v.  Van  Benschoten, 
12  Batb.  (N.  Y.)  366;  Richards  v.  Edick,  17 
Barb.  (N.  Y.)  260;  Salters  v.  Ralph,  15  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  273. 

Texas.  —  Wright  v.  Dobie,  3  Tex.  Civ.  App. 
194. 

In  Noyes  v.  Phillips,  60  N.  Y.  408,  the  court 
said  on  this  question  :  '  The  word  forfeit  is 
not  conclusive.  A  fundamental  rule  upon  this 
subject  is  that  the  words  employed  must  in 
general  yield  to  the  intention  of  the  parties  as 
evinced  by  the  nature  of  the  agreement,  the 
amount  of  the  sum  named,  and  all  the  sur- 
rounding circumstances."  And  see  the  cases 
cited  above. 

Same  —  Forfeit  in  the  Sense  of  Pay.  —  An 
agreement  for  the  sale  of  real  estate  con- 
tained the  following  stipulation:  The  par- 
ties to  the  above  agreement  doth  severally 
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condition,  or  other  contingency,  the 
complete,  so  as  to  vest  the  property  i 
without  affirmative  action  on  his  part. 

agree  to  forfeit  the  sum  of  $500,  say  five  hun- 
dred dollars,  in  case  either  parly  fail  to  com- 
ply with  the  terms  of  this  agreement."  The 
word  forfeit  was  held  to  mean  pay,  and,  al- 
though the  jury  found  that  the  actual  damages 
were  fifty  dollars,  one-tenth  of  the  stipulated 
sum,  the  court,  upon  the  point  reserved, 
whither  the  defendant  was  liable  for  the  pen- 
alty or  only  for  the  actual  damages,  rendered 
judgment  for  the  penalty.  Streeper  v.  Wil- 
liams, 48  Pa.  St.  450.  See  also  Mathews  v. 
Sharp,  99  Pa.  St.  564.  Compare  Moore  v.  Colt 
127  Pa.  St.  295. 

Railroads.  (See  the  titles  Railroads;  Street 
Railroads.) — An  ordinance  granted  to  a 
street  railway  the  right  to  construct  and  oper- 
ate a  road  on  any  of  the  streets  of  the  city  for 
a  period  of  twenty  years.  The  grant  was 
made  upon  various  conditions,  and  the  ordi- 
nance provided  further  that  the  company 
should  forfeit  such  road  in  one  year  after  said 
company  ceased  to  operate  it.  It  was  held 
that  the  word  forfeit  did  not  signify  a  non- 
enforceable  penalty  nor  liquidated  damages, 
but  authorized  the  court,  upon  default  of  the 
conditions  of  the  grant,  to  declare,  in  a  proper 
action,  an  absolute  forfeiture,  including  rails, 
ties,  roadbed,  and  things  granted.  Tower  i-. 
Tower,  etc.,  R.  Co.,  68  Minn.  500. 

Mines  and  Mining  Claims.  (See  also  the  title 
Mines  and  Mining  Claims.)  —  In  Renshaw  v. 
Switzer,  6  Mont.  465,  it  was  said:  "  Forfeit- 
ure is  something  whereby  a  title  is  to  be  de- 
feated or  set  aside.  It  is  that  upon  which  the 
second  claimant  bases  his  right  of  location. 
He  must  allege  and  prove  on  the  trial  that  the 
right  of  the  first  locator  is  gone  before  his 
location  can  have  any  validity.  There  does 
not  seem  to  be  much  doubt  but  matters  of  for- 
feiture must  be  pleaded,  and  this  doctrine  is 
fully  recognized  in  Garfield,  etc.,  Co.  v.  Ham- 
mer, 6  Mont.  53."  See  also  the  title  Penal- 
ties and  Penal  Actions,  16  Encyc.  of  Pl. 
and  Pr.  229;  and  see  Wiseman  v.  McNulty,  25 
Cal.  237. 

Forfeiture  of  Soldier's  Retained  Pay.  (See  also 
the  title  Military  Law.)  —  A  United  States 
statute  provided  for  certain  increased  pay  for 
enlisted  men  for  length  of  service,  but  declared 
that  such  increase  should  be  considered  as  re- 
tained pay,  and  should  not  b^  paid  to  the 
soldier  until  his  discharge  from  the  service, 
and  should  be  forfeited  unless  he  served  hon- 
estly  and  faithfully  to  the  day  of  discharge. 
In  U.  S.  v.  Kingsley,  138  U.  S.  87,  it  was  held 
that  a  private  who  was  discharged  from  the 
service  as  a  bad  character  and  unfit  for  service 
forfeited  his  retained  pay.  The  court  said: 
"  To  entitle  the  soldier  to  this  retained  pay  it 
is  therefore  necessary  to  show,  first,  his  dis- 
charge from  the  service;  second,  an  honest 
and  faithful  service  to  the  date  of  discharge. 
It  was  held  by  the  Court  of  Claims,  however, 
that  to  deny  his  right  to  retained  pay,  a  for- 
feiture must  have  been  considered  and  de- 
clared by  a  court  martial  or  other  military 
authority  having  jurisdiction  in  the  premises, 
and  that  the  question  of  honest  and  faithful 
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forfeiture  is  generally  held  not  to  be 
in  the  person  to  take  by  the  forfeiture, 


service,  required  by  the  section,  was  not  one 
that  could  be  tried  in  a  collateral  proceeding. 
We  are  unable  to  concur  in  this  opinion.  By 
his  enlistment  the  soldier  contracts  for  honest 
and  faithful  service,  and  the  rendition  of  such 
service  is  a  condition  precedent  to  his  right  to 
recover  his  retained  pay.  The  fact  that  he 
has  not  rendered  such  service  may  be  shown 
as  well  by  his  military  record  as  by  the  judg- 
ment  of  a  court  martial.  It  is  true  the  word 
forfeited  is  used  in  the  statute,  but  we  think 
it  is  not  used  in  the  technical  sense  of  a  pun- 
ishment after  judgment,  but  rather  in  the 
sense  of  a  disability  incurred  by  the  nonper- 
formance of  a  contract.  *  *  *  Indeed,  the 
word  in  this  connection  means  nothing  more 
than  an  incapacity  to  recover,  by  reason  of 
misconduct,  irrespective  of  any  actual  dam- 
ages, or,  as  defined  by  Worcester,  '  to  lose  by 
some  breach  of  condition;  to  lose  by  some 
offense.'  "  See  also  U.  S.  v.  Landers,  92  U 
S.  78,  79. 

School  Lands.  (See  also  the  title  Schools- 
State  Lands.)— A  statute  authorized  the 
commissioner  of  land  to  declare  purchases  of 
school  lands  forfeited  for  nonpayment  of  in- 
terest. The  court  said:  "  The  word  forfeiture 
is  inaptly  used  in  the  statute.  There  was  no 
forfeiture,  because  the  purchaser  had  acquired 
nothing  but  the  right  to  acquire  a  title  by  a 
compliance  with  the  terms  of  the  contract  and 
a  performance  of  the  conditions  precedent 
which  were  the  payment  of  the  interest  and 
the  principal  according  to  the  terms  expressed 
in  the  law  and  the  agreement.  Wben  Bennick 
failed  to  perform  these  conditions  precedent  to 
his  right  to  acquire  title,  that  right  lapsed, 
and  the  state  simply  asserted  its  paramount 
title,  against  which  there  was  no  claim  of  right 
in  Bennick  or  any  one  holding  under  him. 
This  assertion  of  the  paramount  title  in  the 
state  was  no  more  a  forfeiture  than  it  would 
have  been  if  Bennick  had  bought  the  land 
from  an  individual  who,  for  the  same  reasons, 
declared  a  rescission  of  the  sale."  Fristoe  v 
Blum,  (Tex.  1898)45  S.  W.  Rep.  1002. 

Conditional  Limitation.  —  A  statute  provided 
that  where  the  person  claiming  land,  or  the 
person  of  whom  he  claimed,  became  entitled 
by  reason  of  any  forfeiture  or  breach  of  con- 
dition,  then  such  right  should  be  deemed  to 
have  first  accrued  when  such  forfeiture  was 
incurred  or  such  condition  broken.  It  was 
held  that  the  terms  forfeiture  and  "breach  of 
condition,"  used  in  the  statute,  were  to  be  read 
in  their  largest  sense,  and  extended  to  for- 
feltures  which  operated  to  accelerate  an  estate 
under  a  conditional  limitation,  as  well  as  to 
forfeitures  of  which  the  heir  at  law  alone  could 
take  advantage.  Astley  v.  Essex,  L.  R.  18  Eq. 
290. 

1.  Beard  v.  Smith,  6  T.  B.  Mon.  (Ky.)444; 
Windsor  v.  McVeigh,  93  U.  S.  274. 

Affirmative  Action  on  the  Part  of  the  State.  — 
In  Minneapolis,  etc.,  R.  Co.  v.  Duluth,  etc., 
R.  Co.,  45  Minn.  104,  it  was  held  that  where 
lands  were  granted  to  a  railroad  company  upon 
certain  conditions  subsequent,  such  grant  was 
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Forfeiture  of  Copyhold.  -  A  forfeiture  of  a  copyhold  occurs  by  a  wrongful  act  of 


not  forfeited  by  the  mere  breach  of  conditions, 
but  only  by  some  affirmative  action  on  the 
-cart  of  the  state  after  the  breach. 

Forfeiture  of  Charter.    (See  also  the  title  Dis- 
solution of  Corporations,  vol.  9,  p.  5°9-)  — 
A  statute  provided  that  upon  a  certain  con- 
tingency the  charter  of  a  railroad  company 
should  be  forfeited.    It  was  held  that  this  pre- 
scribed the  ground  of  forfeiture,  but  not  the 
manner,  and  that  the  manner  must  be  by  a 
judicial  proceeding  instituted  for  that  purpose. 
The  court  said:  "It  is  to  be  noted  that  the 
language  quoted  neither  prescribes  nor  indi- 
cates  the    manner  of  forfeiture.      In  cases 
where  such  words  are  employed  the  uniform 
construction  is  that  they  prescribe  a  ground  of 
forfeiture,  and  that  the  manner  must  be  by  a 
iudicial  proceeding  instituted  directly  for  that 
ourpose.    We  doubt  if  any  case  can  be  found 
in  which  the  words  '  shall  forfeit  its  charter, 
or '  its  charter  shall  be  forfeited,  have  been 
construed  to  provide  a  forfeiture  which  is  to 
take  effect  by  the  mere  happening  of  a  con- 
tingency    In  that  connection  the  term  forfeit 
has  been  imbued  with  a  technical  signification, 
and  is  the  word  universally  used  in  charters 
for  prescribing  the  grounds  upon  which  a 
iudicial  forfeiture  may  be  claimed.  Galves- 
ton etc    R.  Co.  v.  State,  81  Tex.  596. 

Seizure  by  the  Government.  (See  also  the  titles 
Revenue  Laws;  Searches  and  Seizure.) —  In 
Clark  v.  Protection  Ins.  Co.,  1  Story  (U.S.,) 
114  it  was  said:  "  It  is  not  correct  to  say  that 
property  forfeited  is  vested  in  the  government 
at  the  very  moment  of  forfeiture,  and  the  title 
of  the  owner  immediately  devested.    On  the 
contrary,  the  established  doctrine  is  that,  not- 
withstanding the  forfeiture,  the  property  re- 
mains in  the  owner  until  it  is  actuallv  seized 
bv  the  government,  and  then  by  the  seizure 
the  title  of  the  government  relates  back  to  the 
time  of  the  forfeiture.    In  the  cases  of  U.  S. 
■v   1060  Bags  of  Coffee,  8  Cranch  (U.  S.)  404. 
and  Gelston  v.  Hoyt,  3  Wheat  (U.  S.)  247,  3". 
there  had  been  a  seizure  and  prosecution  for 
the  forfeiture  by  the  government     The  case 
of  The  Brig  Mars,  in  this  court  (1  Call.  (U.  b.) 
192,  198)-  as  to  this  point,  has  never,  to  my 
knowledge,  been   doubted  or  denied.  The 
case  of  Lockyer  v.  Offlev,  I  T.  R.  252,  260 
manifestly  proceeded  upon  the  ground  that 
until  seizure  the  property  of  the  owner  was 
not  devested."    See  also  Ocean  Ins   Co.  v 
Polleys,  13  Pet.  (U.  S.)  157;  U.  S.v.  Baker,  5 
Ben    (U    S.)  28.      And  compare  Fontaine  v. 
Phoenix  Ins.  Co.,  II  Johns.  (N.  Y.)  293;  Amory 
v.  M'Gregor,  15  Johns.  (N.  Y.)  24.  . 

Where  a  forfeiture  of  property  for  violation 
of  the  revenue  laws  is  made  absolute  by  stat- 
ute the  decree  of  condemnation  when  entered 
relates  back  to  the  time  of  the  commission  of 
the  wrongful  act.  The  effect  of  such  wrong- 
ful act  where  the  forfeiture  is  made  absolute 
by  statute,  is  to  vest  title  in  the  United  States 
in  case'prosecution  ensuesand  a  decree  of  con- 
demnation follows.  Henderson  s  Distilled 
Spirits,  14  Wall.  (U.  S.)  56;  Thacher  v.  U.  S., 
103  U.  S.  682.  . 

Same  —  Forfeitures  in  the  Alternative.  —  So  in 
The  Mary  Celeste,  2  Lowell  (U.  S.)  356,  it  was 
said-   '  When  an  Act  of  Congress  denounces 


an  absolute  forfeiture  as  the  consequence  of 
an  act,  the  title  of  the  United  States  accrues 
when  the  prohibited  act  is  done     U  S.v.  1900 
Bags  of  Coffee,  8  Cranch  (U.  S.)  398;  Hender- 
son's  Distilled  Spirits,  14  Wall.  (U.  S.)  44. 
And  it  is  equally  well  settled  that,  when  the 
forfeiture  is  in  the  alternative,  the  property  or 
the  value,  then  the  title  does  not  vest  in  the 
government  until  they  have  elected  which  they 
will  take;  and  in*  the  meantime  an  innocent 
purchaser  may  acquire  a  title  which  cannot  be 
forfeited  bv  a  subsequent  seizure.    U.  S.  v. 
Grundy,  3  Cranch  (U.  S.)  338;  Caldwell  v.  U. 
S    8  How.  (U.  S.)  366.    The  claimants  insist 
that  the  statute  governing  this  case  is  within 
the  reason  of  the  second  class  of  decisions 
rather  than  the  first.    The  words  are  '  shall  be 
liable  to  forfeiture;'  which  they  interpret  to 
mean  that  the  property  does  not  vest  until  the 
seizure.    It  is  true  of  all  forfeitures  that  they 
must  be  completed  by  seizure  and  the  other 
requisite  proceedings,  before  the  title  will  vest 
in  possession;  but  when  the  seizure  is  made,  it 
relates  back  to  the  time  of  the  forfeiture,  ex- 
cepting when  the   statute  has    expressed  a 
different  intent.    Such  a  difference  was  found 
when  the  forfeiture  was  alternative;  but  there 
is  no  alternative  in  this  statute."    See  also  U. 
S.  v.  Baker,  5  Ben.  (U.  S.)  28. 

Mechanics'  Liens.    (See  also  the  title  Mechan- 
ics' Liens.)  —  A  statute  provided  that  whenever 
the  owner  of  land  sold  the  same  upon  an  ess:- 
ecutory  contract  of  sale  contingent  upon  the 
construction  by  the  vendee  thereon  of  any 
house,  manufactory,  or  other  building,  if  the 
vendee  should  forfeit  such  contract,  then  for 
the  purpose  of  establishing  a  mechanics  lien 
for  labor  and  materials  furnished  for  said  build- 
ing the  vendor  should  be  deemed  the  owner 
thereof.    It  was  contended  by  counsel  that  the 
word  forfeit,  as  used  in  this  statute,  should  be 
construed  as  meaning  "to  become  by  ones 
own  act  or  omission  liable  to  be  deprived  of. 
The  court  said:  "  This  definition  of  the  word, 
should  we  adopt  it,  would  prove  valuable  in 
all  cases  where  default  upon  the  part  of  the 
vendee  could  be  established,  but  would  be  of 
no  assistance  in  cases  where  a  default  could 
not  be  shown  by  competent  evidence.    But  it 
is   perfectly  apparent  from  the   manner  in 
which  the  '  .  ords  f forfeit  and  '  surrender  '  are 
used  and  'heir  juxtaposition  in  the  sentence, 
that  the  legislature  intended  that  the  right  of 
lien  provided  for  and  conferred  by  section  4 
should  only  be  asserted  when  the  contractual 
relations  between  the  vendor  and  vendee  have 
actually  ceased  to  exist.    An  absolute  and  un- 
conditional termination  of  the  contract  as  be- 
tween the  parties  thereto,  either  by  proceed- 
ings in  invitum  or  by  operation  of  law  or  by 
mutual  consent,  is  required,  for  it  cannot  be  . 
said  that  a  contract  has  either  been  forfeited 
or  surrendered  so  long  as  the  right  to  rely 
upon  or  to  enforce  it  remains.    The  word, 
used  as  it  is  in  connection  with  '  surrender 
which  undoubtedly  means  '  yielded,  rendered, 
or  delivered  up,'  must  be  given  its  common 
and   general   definition,    which  is   Most  by 
omission  or  negligence  or  misconduct,'  instead 
of  the  restricted  meaning  contended  for,  and 
ordinarily  expressed  by  using  the  word  for- 
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the  tenant  to  the  prejudice  of  the  lord,  or  anything  which  amounts  to  a 
termination  of  the  tenancy.1  e  amounts  to  a 

FORGE.  (Sec  also  the  title  FORGERY, and  the  references  there  given  \ 
—  A  forge  is  an  establishment  or  mechanical  contrivance  by  which  iron  k 
made  or  manufactured  from  ore.*  To  forge  is  to  make  in  the  UkJEH  of 
something  else.3  UCS3  01 


Nolander   v.    Burns,   48  Minn 


fri  table 
13- 

Liable  to  Be  Forfeited.  —  In  In  re  Levy,  30 
Ch.  Div.  125,  it  was  said:  "  Clearly  the  word 
forfeit  means  not  merely  that  which  is  actually 
taken  from  a  man  by  reason  of  some  breach  of 
condition,  but  includes  also  that  which  be- 
comes liable  to  be  so  taken." 

A  settlement  of  real  estate  in  England  was 
made,  and  thereby  the  trustees  were  to  pay 
the  rents  and  profits  to  S.  L.  for  life,  or  until 
he  should  commit  an  act  of  bankruptcy,  or 
commit  any  act,  or  any  event  should  occur 
whereby  the  rents,  if  settled  absolutely  upon 
him  or  in  trust  for  him,  would  be  forfeited  to 
or  become  invested  in  any  other  person  whom- 
soever.   Upon  the  happening  of  such  an  event 
there  was  a  gift  over.    S.  L.  resided  in  one  of 
the  English  colonies,  and  was  adjudged  in- 
solvent, the  act  of  the  colony  vesting  all  prop- 
erty of  the  insolvent,  wheresoever  the  same 
might  be  found,  in  the  commissioner  of  in- 
solvency.   It  was  held  that  in  consequence  of 
the  insolvency  the  property  had  become  for- 
feited.    The  court  said:  "Certainly,  as  it  ap- 
pears to  me,  this  property  did  not  become 
'  vested  '  in  any  other  person,  but  the  question 
is  whether  it  has  not  become  forfeited  to  some 
other  person.    That  depends  on  the  meaning 
of  the  word  forfeited.    The  word  forfeit,  the 
noun  substantive,  is  defined  in  Dr.  Johnson's 
Dictionary  to  be  '  something  lost  by  the  com- 
mission of  a  crime;  something  paid  for  the  ex- 
piation of  the  crime;  a  fine,  a  mulct.'    By  the 
same  authority  the  verb  '  to  forfeit '  is  defined 
to  mean  '  to  lose  by  some  breach  of  condition, 
to  lose  by  some  offense;'  and  he  gives  certain 
illustrations,  as  usual,  in  his  dictionary,  and 
this  is  one:  1  A  father  cannot  alien  the  power 
he  has  over  his  child;  he  may  perhaps  to  some 
degree   forfeit  it,    but   cannot   transfer  it. 
(Locke.)'     There  forfeit  is  contrasted  with 
'  alien  or  transfer.'      Forfeit,  the  participial 
adjective,  is  defined  to  be,  '  liable  to  penal 
seizure;  alienated  by  a  crime,  lost  either  as  to 
right  or  possession  by  breach  of  conditions.' 
Then  he  gives  these  lines  from  Shakespeare: 
'  All  the  souls  that  were,  were  forfeit  once; 
And  He  that  might  the  vantage  best  have  took 
Found  out  the  remedy.'    (Measure  for  Meas- 
ure.)    And  again:    '  Beg   that   thou  mayst 
have  leave  to  hang  thyself;    And    yet,  thy 
wealth  being  forfeit  to  the  state,  Thou  hast 
not  left  the  value  of  a  cord.'  "    In  re  Levy  30 
'  Ch.  Div.  124.  '  ' 

Pawnbrokers.  (See  also  the  titles  Pawn- 
brokers; Pledges.)  —  A  statute  provided  that 
all  goods  which  should  be  pawned  or  pledged 
should  be  .deemed  forfeited,  and  might  be  sold 
at  the  expiration  of  one  year,  if  not  redeemed 
in  that  time.  It  was  held  that  a  pawnbroker 
had  no  right  to  sell  unredeemed  pledges,  after 
the  expiration  of  a  year  from  the  time  when 
they  were  pledged,  if  the  original  owner  ten- 


dered him  the  principal  and  interest  due 
Counsel  for  the  pawnbroker  contended  that  in 
order  to  give  effect  to  the  word  forfeiture  the 
original  owner  must  be  taken  to  have  abso- 
lutely  lost  his  right  to  the  goods.  Bayley,  J. 
said:  "  The  words  'deemed  forfeited  and  may 

t  n°ld  '  mean  not  that  the  things  pledged 
shall  become  the  absolute  property  of  the 
pawnbroker,  but  only  that  they  shall  be  so  far 
forfeited  as  that  the  pawnbroker  may  take 
steps  toward  a  sale."  Walter  v.  Smith  <  B 
&  Aid.  439,  7  E.  C.  L.  155. 

1.  Elto  n  on  Copyholds,  p.  200. 
Copyhold.  —  In    Dimes   v.    Grand  Junction 

Canal  9  Q.  B.  469,  58  E.  C.  L.  469,  it  was  held 
that  the  statute  of  11  Geo.  IV.  &  1  Wm.  IV. 
c  65,  §  9,  enacting  that  no  infant  shall  forfeit 
copyhold  land  for  his  neglect  or  refusal  to  be 
admitted,  does  not  prevent  the  lord  from  seiz- 
ing quousqtie.  See  also  Kensington  v.  Mansell, 
13  Ves.  Jr.  240;  Doe  v.  Muscott,  12  M.  &  W* 
832. 

2.  Forge.  (See  generally  the  titles  Illegal 
Contracts;  Restraint  of  Trade.)  —  In  con- 
struing a  covenant  against  the  erection  of  a 
forge  for  the  manufacture  of  iron,  in  Rogers 
^-  ?uanf?rlh>  9  N.  J.  Eq.  296,  the  court  said: 

What  is  the  definition  of  '  a  forge  or  furnace 
for  the  manufacturing  of  iron  '  ?  For,  if  there 
is  a  definition  comprehended  and  understood 
alike  by  scientific  men  and  by  mechanics  ac- 
quainted with  the  business  referred  to,  such 
definition  ought  to  control  the  court  in  its 
construction  of  this  covenant.  What  is  such 
a  forge  or  furnace?  An  establishment,  or 
mechanical  contrivance  by  which  iron  is  made 
ur  manufactured  from  the  ore.  A  forge  man- 
ufactures or  makes  malleable  iron  direct  from 
the  ore.  A  blast  furnace  makes  cast  iron  di- 
rect from  the  ore.  From  what  is  iron  manu- 
factured? It  is  manufactured  from  the  ore. 
By  a  blacksmith's  forge  iron  is  not  manu- 
factured. But  by  it,  from  iron  itself,  machines 
or  instruments  of  use  are  manufactured." 

Forgings  —  Revenue  Laws.  —  See  Saltonstall 
v.  Wiebusch,  156  U.  S.  601.  See  generally  the 
title  Revenue  Laws. 

3.  State  v.  McKenzie,  42  Me.  394. 
Forge— Libel  and  Slander. —  In  Cramer  v. 
Noonan,  4  Wis.  237,  it  was  held  that  the  state- 
ment that  a  certain  person  "  forged  senti- 
ments and  words  for  Silas  Wright  which  he 
never  uttered,"  was  not  libelous.  The  court 
said:  "  To  accuse  a  person  of  forgery  without 
qualification  would  be  libelous,  because 
forgery  is  a  crime.  But  the  term  forged  is  not 
used  in  the  case  before  us  in  such  a  manner 
as  to  import  a  crime;  it  is  applied  to  senti- 
ments and  words,  and  means  no  more  than 
this,  that  the  plaintiff  had  stated  that  Silas 
Wright  had  uttered  certain  sentiments  and 
words,  and  that  this  statement  of  the  plaintiff 
was  false;  it  does  not  charge  that  the  defend- 
ant knew  them  to  be  false." 
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CROSS-REFERENCES. 

For  matters  of  Procedure,  seethe  Encyclopedia  of  Pleading  and  Practice 
vol.  9,  p.  546. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ACCOMPLICES,  vol.  1,  p.  389-  AGENCY 
vol.  1,  p.  930;  AIDER  AND  ABETTOR,  vol.  2,  p.  29;  ALTERATION 
OF  LNSTRUMENTS,  vol.  2,  p.  181;  ALTERATION  OF  RECORDS 
vol.  2,  p.  284;  ATTEMPTS  TO  COMMIT  CRIME,  vol.  3,  p  250-  CON- 
FESSIONS, vol.  6,  p.  520;  CONSPIRACY,  vol.  6,  p.  830;  COUNTER- 
FEITING,  vol.  7,  p.  875;  CRIMINAL  LAW,  vol.  8,  p.  274;  EVLDENCE 
vol.  11,  p.  484;  FALSE  PERSONATION,  vol.  12,  p.  786;  FALSE  PRE- 
TENSES AND  CHEATS,  vol.  12,  p.  792. 

1.  DEFINITION.  —  Forgery  is  the  false  making,  or  alteration  with  fraudulent 
intent,  of  any  writing,  by  which  the  party  committing  the  act  may  wrongfully 
obtain  something  of  value  to  the  prejudice  of  another's  rights  because  of  the 
apparent  legal  efficacy  of  the  writing  and  its  capacity  to  deceive.1 

II.  Elements  of  the  Offense  —  1.  In  General.  —  The  concurrence  of  three 
elements  is  essential  to  constitute  the  crime  of  forgery:  (1)  the  false  making 
of  some  instrument  in  writing;  (2)  guilty  knowledge  and  fraudulent  intent; 
(3)  and  the  instrument  must  be  apparently  capable  of  effecting  a  fraud  and 
working  an  injury.3 

2.  False  Making.  —  One  of  the  constituents  of  the  crime  of  forgery  is  the 
false  making  of  an  instrument  apparently  genuine.3 

Act  Must  Appear  to  Be  the  Act  of  Another.  —  The  act  done  must,  according  to  the 
weight  of  authority,  be  perpetrated  with  the  intent  that  it  shall  appear  to  be 
the  act  of  another.  And  it  has  been  accordingly  held  that  if  one  executes  an 
instrument  purporting  on  its  face  to  be  executed  by  him  as  agent  of  a  princi- 
pal therein  named,  he  is  not  guilty  of  a  forgery,  though  he  has  in  fact  no 
authority  from  such  person  to  execute  it,  because  there  is  in  fact  no  false 
making  of  the  instrument,  but  merely  a  false  assumption  of  authority.4  And 

1.  Other  Definitions.  —  Forgery  is  the  false  of  such  writings  as  either  at  common  law  or 

and  fraudulent  making,  or  uttering,  or  alter-  by  statute  are  [subject  of  forgery],  with  intent 

ing  of  a  written  instrument  purporting  to  be  to  defraud  another"  (3  Chitt.  Cr.  L.  1022). 

the  act  of  some  other  person,  which  it  is  not.  2.  The  Value  of  Property  Sought  to  Be  Ob- 

U.  S.  v.  Cameron,  3  Dakota  132.    In  People  v.  tained  bv  means  of  a  forged  instrument  is  not 

Fitch,  1  Wend.  (N.  Y.)  198,  19  Am.  Dec.  477,  of  the  essence  of  the  offense,  and  a  failure  to 

the  court  says  that  forgery  has  often  been  de-  allege  that  it  was  of  value  does  not  render  the 

fined  by  learned  jurists.      By    Mr.    Justice  indictment  bad.    Stewart  v.  State,  113  Ind. 

Blackstone:  "  Forgery  is  the  fraudulent  mak-  505. 

ing  or  alteration  of  a  writing,  to  the  prejudice  3.  False  Making.  —  Reg.  v.  White,  I  Den.  C. 

of  another's   right."    By  Buller,  J.:   "The  C.  208;  Barnum  v.  State,  15  Ohio  717,  45  Am. 

making  a  false  instrument  with  intent  to  de-  Dec.  601. 

ceive."  By  Baron  Eyre:  "  A  false  signature  Meaning  of  the  Term  "  Falsely."  —  "  The  term 
with  intent  to  deceive;"  again:  "  The  false  'falsely'  *  *  *  has  reference,  not  to  the  con- 
making  an  instrument  which  purports  on  the  tracts  or  tenor  of  the  writing,  or  to  the  fact 
face  of  it  to  be  good  and  valid  for  the  purposes  stated  in  the  writing,  *  *  *  but  it  implies 
for  which  it  was  created,  with  a  design  to  de-  that  the  paper  or  writing  is  false,  not  genuine, 
fraud  "  By  Grose,  J.:  "  The  false  making  a  fictitious,  not  a  true  writing,  without  regard  to 
note  or  other  instrument  with  intent  to  de-  the  truth  or  falsehood  of  the  statement  it  con- 
fraud."  By  Mr.  East:  "  The  false  making  of  tains."  State  v.  Young,  46  N.  H.  266,  SS  Am. 
any  written  instrument  for  the  purpose  of  Dec.  212. 

fraud  and  deceit  "  (2  East  P.  C.  852,  853).    By  4.  Signing  One's  Own  Name  with  Pretense  of 

Mr.  Chitty:  "  The  false  making  or  alteration  Authority. —  Reg.  v.  White,  2  C.  &  K.  404,  6t 
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it  has  also  been  held  that  if  a  person  gives  an  instrument  as  his  own  the  fact 
that  he  subscribes  it  by  a  fictitious  name  will  not  make  it  a  forgery,  the  credit 
there  being  wholly  given  to  himself  without  any  regard  to  the  name  or  any 
relation  to  a  third  person.1  It  is  to  be  noted,  however,  that  the  doctrine  does 
not  meet  with  universal  approval.  In  some  decisions  it  is  held  that  one  may 
be  ^uilty  of  forgery  by  executing  a  writing  in  his  own  name,  if  it  be  false  in  a 
material  part,  and  calculated  to  induce  another  to  give  credit  to  it  as  genuine. 
It  is  well  settled  that  there  may  be  a  false  making  of  an  instrument  in  a  per- 
son's own  name,  as  where  he  signs  his  own  name  to  an  instrument  with  the 
intent  to  have  it  received  as  having  been  executed  by  another  person  of  the 
same  name.3 

3  Guilty  Knowledge  and  Fraudulent  Intent.  —  Another  element  of  the  crime 
of  forgery  is  the  knowledge  of  the  falsity  of  the  instrument  and  the  intent  to 
defraud.  This  is  of  the  very  essence  of  the  offense,  and  without  proof  of  it 
there  can  be  no  conviction.4 

E.  C.  L.  404;  Rex  v.  Arscott,  6  C.  &  P.  408,  25 
E.  C.  L.  461;  Com.  v.  Baldwin,  11  Gray 
(Mass.)  197,  71  Am.  Dec.  703;  Com.  v.  Foster, 
114  Mass.  311,  19  Am.  Rep.  353;  State  v.  Will- 
son,  28  Minn.  52;  State  v.  Young,  46  N.  H. 
266  88  Am.  Dec.  212;  Matter  of  Heilbonn,  I 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  429;  Mann 
v  People,  15  Hun  (N.  Y.)  155,  affirmed  in  75 
N.'  Y.  484,  31  Am.  Rep.  482;  Rex  v.  Aickles,  I 
Leach  C.  C.  438;  Rex  v.  Bontien,  R.  &  R.  C 
C.  260,  which  maintains  the  same  general 
doctrine. 

Illustrations.  —  In  Reg.  v.  White,  2  C.  &  K.. 
404,  61  E.  C.  L.  404,  a  bill  of  exchange  pay- 
able to  the  order  of  Thomas  Tomlinson  was 
indorsed  by  the  defendant:  "  Per  procuration, 
Thomas  Tomlinson.  Emanuel  White."  It 
appeared  that  White  had  no  authority  from 
Tomlinson,  and  it  was  held  by  a  unanimous 
court  of  fifteen  judges  that  this  was  not 
forgery. 

In  Matter  of  Heilbonn,  1  Park.  Cr.  Rep.  (N. 
Y.  Supreme  Ct.)  429,  a  bill  of  exchange  had 
been  made  payable  to  the  order  of  Charles 
Macintosh  &  Co.  Il  was  indorsed  by  Heil- 
bonn: "  Received  for  Charles  Macintosh  &  Co. 
Alex.  Heilbonn."  The  court  said:  "  It  is  the 
essence  of  forgery  that  one  signs  the  name  of 
another  to  pass  it  off  as  the  signature  or  coun- 
terfeit of  that  other.  This  cannot  be  when  the 
party  openly  and  on  the  face  of  the  paper  de- 
clares that  he  signs  for  the  other." 

In  Mann  v.  People,  15  Hun  (N.  Y.)  155,  it 
appeared  that  the  defendant  had  made  and 
issued  an  instrument  for  the  payment  of 
money,  purporting  to  obligate  the  county  of 
Saratoga,  and  to  be  issued  pursuant  to  a  reso- 
lution of  the  board  of  supervisors  of  the 
county,  and  signed,  "  Henry  A.  Mann,  treas- 
urer;" the  defendant  having  no  authority  to 
sign  or  issue  such  an  instrument.  This  was 
held  not  to  constitute  a  forgery. 

1.  Subscribing  Fictitious  Name  as  One's  Own.  — 
Rex  v.  Dunn,  1  Leach  C.  C.  59;  Reg.  v.  Mar- 
tin, k  Q.  B.  Div.  34. 

2.  "Com.  v.  Wilson,  89  Ky.  157,  25  Am.  St. 
Rep.  528;  Moore  v.  Com.,  92  Ky.  630;  Lut- 
trell  v.  State,  85  Tenn.  232,  4  Am.  St.  Rep. 
760;  Mead  v.  Young,  4  T.  R.  28. 

In  Com.  v.  Wilson,  89  Ky.  157,  25  Am.  St. 
Rep.  528,  it  was  held  that  a  county  surveyor 
who  with  intent  to  defraud  the  state  made  a 
plat  and  certificate  of  a  survey  purporting  to 
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have  been  made  by  him,  when  in  fact  none 
had  been  made,  was  guilty  of  forgery.  So  in 
Coke's  Inst.  3,  169,  it  is  said  that  a  person  can 
be  guilty  of  forgery  in  signing  his  own  name 
to  a  deed  of  land  which  he  had  already  con- 
veyed, when  he  antedated  the  instrument  for 
the  purpose  of  fraud. 

3.  See  infra,  subdiv.  By  Use  of  One's  Own 
Name  When  Same  as  That  of  Another. 

4.  Intent  to  Defraud  —  England. —  Rex  v. 
Powell,  2  W.  Bl.  787;  Rex  v.  Martin,  7  C.  & 
P.  549,  32  E.  C.  L.  626;  Rex  v.  Holden,  2 
Taunt.  334. 

Canada.  —  Reg.  v.  Dunlop,  15  U.  C.  Q.  B. 
118;  Reg.  v.  Craig,  7  U.  C.  C.  P.  239. 

United  States.  —  U.  S.  v.  King,  5  McLean 
(U.  S.)  208;  U.  S.  v.  Long,  30  Fed.  Rep.  678; 
U.  S.  v.  Houghton,  14  Fed.  Rep.  544;  Kerr  v. 
Force,  3  Cranch  (C.  C.)  43;  U.  S.  v.  Moses,  4 
Wash.  (U.  S.)  726. 

Alabama.  —  Gooden  v.  State,  55  Ala.  178. 
Arkansas.  —  Elsey    v.    State,  47  Ark.  572; 
Bennett  v.  State,  62  Ark.  516. 

Florida.  —  Hawkins  v.  State,  28  Fla.  363. 
Illinois.  —  Fox  v.  People,  95  111.  71;  Kotter 
v.  People,  150  111.  441. 

Iowa.  —  State  v.  Pierce,  8  Iowa  231. 
Louisiana.  —  State  v.   Hahn,  38  La.  Ann. 

Maryland.  —  Arnold  v.  Cost,  3  Gill  &  J. 
(Md.)  219. 

Massachusetts.  —  Com.  v.  Foster,  114  Mass. 
311,  19  Am.  Rep.  353;  Com.  v.  Ladd,  15  Mass. 
526;  Com.  v.  Henry,  118  Mass.  460;  Com.  v. 
Morse,  2  Mass.  128. 

Michigan.  —  People  v.  Marion,  29  Mich.  31; 
People  v.  Kemp,  76  Mich.  410. 

Missouri.  —  State  v.  Eades,  68  Mo.  150,  30 
Am.  Rep.  780;  State  v.  Fisher,  65  Mo.  437; 
State  v.  Jackson,  89  Mo.  561. 

New  Hampshire.  —Grafton  Bank  v.  Fland- 
ers, 4  N.  H.  239. 

New  Jersey.  —  State  v.  Redstrake,  39  N.J. 
L.  365. 

New  York.  —  Flint  v.  Craig,  59  Barb.  (N. 
Y.)  319;  Phelps  v.  People,  72  N.  Y.  365; 
People  v.  Stearns,  21  Wend.  (N.  Y.)  409; 
People  v.  Fitch,  1  Wend.  (N.  Y.)  198,  19  Am. 
Dec.  477- 

Ohio.  —  Barnum  v.  State,  15  Ohio  717,  45 
Am.  Dec.  601. 

Pennsylvania.  —  Com.  v.  Connolly,  11  Pa. 
Co.  Ct.  Rep.  414;  State  v.  Misner,  Add.  (Pa.) 
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Elements  of  the  Offense. 


FORGER  Y. 


Guilty  Knowledge,  etc. 


Signing  Another's  Name  in  Honest  Belief  that  Signer  Is  Authorized.  —  If  one  signs  the 
name  of  another  to  an  instrument  in  the  honest  belief  that  he  has  authority 
to  do  so  this  negatives  the  intent  to  defraud.1 

That  Forger  Entitled  to  the  Fruits  of  the  Act,  No  Defense.  —  It  is  no  defense  however 
to  a  prosecution  for  forgery,  that  the  person  committing  it  was  or  considered 
himself  justly  entitled  to  what  he  would  obtain  by  means  of  the  forgery  2  or 
that  he  intended  to  apply  the  money  obtained  by  the  forgery  to  the  payment 
of  a  claim  which  he  had  against  the  person  whose  name  he  forged.3 

_  Whether  Intent  to  Defraud  Particular  Person  Necessary.  —  According  to  some  decisions 
it  is  not  necessary  at  common  law,  to  constitute  the  crime  of  forgery,  that  the 
party  committing  the  offense  should  have  had  present  in  his  mind  an  intention 
to  defraud  a  particular  person,  if  the  consequences  of  his  act  would  necessarily 
or  possibly  be  to  defraud  some  person.4  This  view  does  not  accord,  however, 
with  that  taken  by  other  decisions  in  which  it  has  been  held  that  it  is  an  ele- 
ment of  the  offense  that  there  be  an  intent  to  defraud  some  particular  person 
or  persons,5  unless  perhaps  in  cases  where  the  instrument  forged  is  of  a  public 
nature.6  r 

Statutes.  —  In  a  number  of  jurisdictions,  because  of  special  legislation  on  the 
subject  it  is  no  longer  necessary  to  show  an  intent  to  defraud  a  particular  per- 
son or  persons,  a  general  intent  to  defraud  being  sufficient.7 

Whether  Person  Capable  of  Being  Immediately  Defrauded  Essential.  —  Whether   it  is 

In  State  v.  Kimball.  50  Me.  409,  il  was  held 
that  the  belief  of  the  defendant  in  the  truth  of 
the  statements  in  the  deposition  forged,  and 
the  fact  that  his  object  in  forging  it  was  to 
procure  a  divorce  to  which  he  believed  himself 
legally  entitled,  were  no  defense  10  a  prosecu- 
tion for  forgery. 

3.  Intent  to  Apply  Money  Obtained  to  Payment 
of  Debt.  —  Claiborne  v.  State,  51  Ark.  88. 

4.  Intent  to  Defraud  Particular  Person.  —  Reg. 
v.  Marcus,  2  C.  &  K.  356,  61  E.  C.  L.  356; 
Tatlock  Harris,  3  T.  R.  174;  Rex  v.  Taylor,' 
1  Leach  C.  C.  214.  See  also  State  v.  Morton, 
8  Wis.  352. 

5.  Reg.  v.  Hodgson.  7  Cox  C.  C.  122,  36 
Eng.  L.  &  Eq.  626;  Williams  v.  State,  51  Ga. 
535;  Barnum  v.  State,  15  Ohio  717,  45  Am. 
Dec.  601.  See  also  as  strongly  lending  to  sup- 
port this  view  Cunningham  v.  State,  49  Miss. 
685;  Barnes  v.  Com.,  (Ky.  1897)  41  S.  W.  Rep. 
772;  State  v.  Lurch,  12  Oregon  104;  State  v. 
Calendine,  8  Iowa  294. 

Effect  of  Statute  Making  It  Unnecessary  to 
Allege  Intent  to  Defraud  Particular  Person.  —  The 
English  statute  15  Vict.,  c.  100,  §  8,  which 
provides  that  an  indictment  for  forgery  need 
not  allege  an  intent  to  defraud  any  particular 
person,  merely  does  away  with  the  necessity 
of  alleging  an  intent  to  defraud  any  particular 
person.  Proof  of  such  intent  is  still  necessary 
to  make  out  the  offense.  Therefore  the  mak- 
ing of  a  counterfeit  diploma  of  a  medical 
college  with  the  general  intent  to  induce  the 
belief  that  it  was  genuine  and  that  the  person 
making  it  was  a  member  of  the  college,  was 
held  not  a  forgery.  Reg.  v.  Hodgson,  36  Eng. 
L.  &  Eq.  626. 

6.  Reg.  v.  Hodgson,  36  Eng.  L.  &  Eq. 
626. 

7.  Statutes.  —  State  v.  Hall.  108  N.  Car.  776; 
State  v.  Leake,  80  N.  Car.  403;  People  v.  Mar- 
tin, 2  N.  Y.  Crim.  Rep.  51 ;  State  v.  Maas,  37 
La.  Ann.  292;  McClure  v.  Com.,  86  Pa.  St. 
353;  Roush  v.  Com.,  34  Neb.  325.  See  alse 
State  v.  Gavigan,  36  Kan.  322. 
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44;  Com.  v.  Bargar,  2  L.  T.  N.  S.  (Pa.)  37- 
McClure  v.  Com.,  86  Pa.  St.  353. 

South  Carolina.  —  State  v.  Washington,  1 
Bay  (S.  Car.)  120;  State  v.  Floyd,  5  Strobh.  L. 
(S.  Car.)  58,  53  Am.  Dec.  6S9. 

Tennessee.  —  Snell  v.  State,  2  Humph. 
(Tenn.)  347. 

Texas.  —  Shanks  v.  State,  25  Tex.  Supp.  326; 
Montgomery  v.  State,  12  Tex.  App.  323. 

Vermont.  —  State  v.  Shelters,  51  Vt.  105,  31 
Am.  Rep.  679. 

The  distinguishing  characteristic  of  the 
crime  of  forgery  is  the  fraud  and  deceit  where- 
by it  is  designed  to  injure  some  one.  State  v 
Floyd,  5  Strobh.  L.  (S.  Car.)  58,  53  Am.  Dec. 
689. 

1.  Signing  in  Belief  that  Party  Is  So  Author- 
ized.—Com.  v.  Whitney,  Thach.  Cr.  Cas. 
(Mass.)  588;  Reg.  v.  Hill,  2  Moo.  C.  C.  30; 
State  v.  Wooderd,  20  Iowa  553;  Kotter  v. 
People,  150  III.  441. 

Where  the  evidence  in  support  of  an  indict- 
ment for  forgery  fails  to  show  criminal  intent, 
and  is  consistent  with  the  theory  that  the  de- 
fendant in  indorsing  a  check  did  only  what  he 
believed  he  had  a  right  to  do,  a  verdict  of  con- 
viction will  not  be  sustained.  Montgomery  v. 
State,  12  Tex.  App.  323. 

Reasonable  Ground  to  Believe  that  One  Has 
Authority.  —  Proof  that  one  indicted  for  forgery 
has  reasonable  ground  to  believe  that  he  had 
authority  to  sign  the  name  of  another  entitles 
him  to  an  acquittal.  Parmelee  v.  People,  8 
Hun  (N.  Y.)  623  [citing  Reg.  v.  Beard,  8  C.  & 
P.  142,  34  E.  C.  L.  328;  Reg.  v.  Parish.  8  C.  & 
P.  94,  34  E.  C.  L.  307;  Rex  v.  Forbes,  7  C. 
&  P.  224,  32  E.  C.  L.  497]. 

2.  Forgery  in  Support  of  Just  Claim.  —  Reg.  v. 
Hoatson,  2  C.  &  K.  777,  61  E.  C.  L.  777;  Bush 
v.  State,  77  Ala.  83;  In  State  v.  Wooderd,  20 
Iowa  541,  it  was  held  that  the  criminal  intent 
which  the  law  infers  from  forging  an  instru- 
ment and  using  it  as  evidence  against  the  per- 
son whose  name  is  forged  cannot  be  negatived 
by  proof  that  the  claim  was  really  a  just  one. 


Elemerts  of  the  Offense. 


FORGERY. 


Capacity  for  Injury. 


necessary  as  an  element  of  the  offense  that  there  should  be  some  one  in i  exist- 
ence on  whom  the  fraud  can  operate,  or,  in  other  words,  that  there  shall  be 
some  one  in  a  situation  to  be  defrauded,  is  a  matter  of  some  doubt.  _ 

No  One  Need  Be  in  Fact  Injured.  —  As  the  offense  consists  in  the  mere  intention 
it  is  not  necessary  that  any  one  should  have  been  actually  injured  or  defrauded 
by  the  forged  writing.    It  is  enough  that  it  may  probably  or  possibly  be 

Uttering  Not  Essential.  —  No  uttering  is  necessary  to  constitute  the  offense 
4  Capacity  for  Injury.  —  It  is  an  indispensable  element  in  the  crime  of  lor- 
CTery  that  the  forged  paper  be  such  that  if  genuine  it  may  injure  some  person 

Resemblance  of  Forged  to  Genuine  Instrument  Need  Not  Be  Perfect.  —  1  he  torged 
instrument  need  not  be  perfect  in  its  resemblance  to  the  kind  it  was  designed 
to  represent.    It  is  sufficient  if  it  be  calculated  to  deceive;5  and  that,  too, 


1.  In  Reg.  v.  Tylney,  I  Den.  C.  C.  319,  the 
court  was  divided  in  opinion.  In  Reg.  v. 
Nash,  12  Eng.  L.  &  Eq.  578,  there  is  a  dictum 
by  Maule,  J.,  that"  it  is  not  necessary  that 
any  person  should  be  in  a  situation  to  be  de- 
frauded." And  in  State  v.  Givens,  5  Ala.  747, 
it  was  held  that  there  can  be  no  conviction 
upon  a  count  charging  an  intent  to  defraud  a 
person  or  corporation  which  is  nonexistent. 
Compare  Rex  v.  Sterling,  I  Leach  C.  C.  99. 
And  see  Stephen's  Dig.  of  Criminal  Law,  p. 
-292. 

2.  Actual    Injury   Unnecessary  —  England.  — 

Rex  v.  Ward,  2  East  P.  C.  861 ;  Rex  v.  Crocker, 
2  Leach  C.  C.  987;  Rex  v.  Goate,  1  Ld.  Raym. 
737-  Rex  v.  Crooke,  2  Stra.  901;  Rex  v. 
Marshall,  R.  &  R.  C  C.  75. 

Canada.  —  Reg.  v.  Hathaway,  8  L.  C.  Jur. 
285. 

Alabama.  —Jones  v.  State,  50  Ala.  161; 
Williams  v.  State,  61  Ala.  33;  Rembert  v. 
Stale,  53  Ala.  467,  25  Am.  Rep.  639. 

Colorado.  —  Dunn  v.  People,  4  Colo.  126. 

Florida.  —  Hawkins  v.  State,  28  Fla.  363. 

Iowa.  —  State  v.  Pierce,  8  Iowa  231.^ 

Maryland. — Arnold  v.  Cost,  3  Gill  &  J. 
>(Md.)  221. 

Massachusetts.  — Coxa.  v.  Ladd,  15  Mass. 
526;  Com.  v.  Russell,  156  Mass.  196;  Com.  v. 
Henry,  118  Mass.  460. 

Minnesota.  —  State  v.  Adamson,  43  Minn. 
196. 

Missouri.  —  State  v.  Phillips,  78  Mo.  49; 
State  v.  Eades,  68  Mo.  150,  30  Am.  Rep.  780. 

New  Jersey.  —  States.  Jones,  9  N.  J.  L.  357. 

New  York.  —  People  v.  Krummer,  Sheld. 
(N.  Y.)  549;  People  v.  Fitch,  1  Wend.  (N.  Y.) 
198,  19  Am.  Dec.  477. 

Ohio.  —  Hess  v.  State,  5  Ohio  5,  22  Am.  Dec. 
767. 

Oregon.  —  State  v.  Lurch,  12  Oregon  99. 
Pennsylvania.  —  State    v.     Misner,  Add. 
(Pa.)  44. 

South  Carolina.  —  State  v.  Washington,  I 
Bay  (S.  Car.)  120. 

Tennessee.  —  State  v.  Humphrey,  10  Humph. 
(Tenn.)  442;  Snell  v.  State,  2  Humph.  (Tenn.) 
347- 

Texas.  —  Scott  v.  State,  (Tex.  Crim.  App. 
1898)48  S.  W.  Rep.  523;  Henderson  v.  State, 
14  Tex.  503. 

Offense  Complete  Before  Injury  Sustained.  — 
The  making  or  alteration  of  an  instrument, 
with  a  fraudulent  intent  and  without  authority, 
completes  the  offense  before  any  injury  is  sus- 


tained by  any  person.    See  cases  cited  supra 
in  this  note. 

3.  Uttering  Unnecessary.  —  State  v.  Fisher,  65 
Mo.  437;  Rex  v.  Crocker,  2  Leach  C.  C.  987; 
Rex  v.  Ward,  2  East  P.  C.  861;  Keelerz*.  State, 
15  Tex.  App.  in. 

In  2  Russ.  on  Cr.  (9th  Am.  ed.)  709,  it  is 
said:  "  It  should  be  observed  that  the  offense 
of  forgery  may  be  complete  though  there  be 
no  publication  or  uttering  of  the  forged  instru- 
ment. For  the  very  making  with  a  fraudulent 
intention,  and  without  lawful  authority,  of 
any  instrument  which  at  common  law  or  by 
statute  is  the  subject  of  forgery,  is  of  itself  a 
sufficient  completion  of  the  offense,  before 
publication,  and  though  the  publication  of  the 
instrument  be  the  medium  by  which  the  intent 
is  usually  made  manifest,  yet  it  may  be  proved 
as  plainly  by  other  evidence.  2  East  P.  C,  c. 
19.  §  4.  P-  855-  Thus,  in  a  case  where  the 
note',  which  the  prisoner  was  charged  with 
having  forged,  was  never  published,  but  was 
found  in  his  possession  at  the  time  he  was  ap- 
prehended, no  objection  was  taken  to  the  con- 
viction, on  the  ground  of  the  note  never  having 
been  published,  there  being  in  the  case  cir- 
cumstances sufficient  to  warrant  the  jury  in 
finding  a  fraudulent  intention.  Rex  v.  Elliot, 
1  Leach  C.  C.  175,  2  East  P.  C,  c.  19,  §44.  P- 
951  2  B.  &  P.  N.  R.  93,  note  a;  Rex  o. 
Crocker,  R.  &  R.  C.  C.  97,  2  Leach  C.  C.  987." 

Ability  to  Utter  Unnecessary.  —  The  forgery  of 
a  note  with  intent  to  defraud  is  a  punishable 
felony,  although  the  defendant  may  not  be 
able  to  utter  it.    Parker  v.  People,  97  111.  32. 

Acceptance  of  a  forged  order  for  goods  is 
unnecessary  to  make  out  the  offense  of  forgery : 
"  It  is  sufficient  that  the  fraudulent  intent  ex- 
isted and  that  the  injury  might  have  resulted 
if  his  object  had  been  accomplished."  Hale 
v.  State,  1  Coldw.  (Tenn.)  167,  78  Am.  Dec. 
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i.  State  v.  Briggs,  34  Vt.  501.  See  infra, 
this  title,  Instruments  Subjects  of  Forgery  — 
Statement  of  General  Rules. 

5.  Exact  Similitude  Unnecessary  —  England. 
—  Reg.  v.  Smith,  Dears.  &  B.  C.  C.  566;  Rex 
v.  Collicott,  2  Leach  C.  C.  1048. 

United  States.  —  U.  S.  v.  Turner,  7  Pet.  (U. 
S.)  132;  U.  S.  v.  Sprague,  n  Biss.  (U.  S.)  376; 
U.  S.  v.  Morrow,  4  Wash.  (U.  S.)  733. 

Indiana.  —  Garmire  v.  State,  104  Ind.  444; 
Lemasters  v.  State,  95  Ind.  367;  Rudicel  v. 
State,  in  Ind.  595;  Wilkinson  v.  State,  10  Ind. 
372. 
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How  Forgery  Accomplished. 


FORGERY. 


By  Signing  Name  of  Another, 


not  experts  or  persons  of  experience  or  very  cautious  persons,1  but  persons  of 
ordinary  observation  3  or  ordinary  business  capacity.3 

III.  How  Forgery  Accomplished  —  1.  In   General.  —  Forgery   may  be 
accomplished  by  signing  the  name  of  another,  by  fraudulently  procuring  a 
genuine  signature,  by  the  use  of  fictitious  names,  by  the  use  of  one's  own 
name  when  also  that  of  another,  by  fraudulently  filling  in  blanks  by  fraudu 
lent  alterations,  and  by  making  false  entries  in  books. 

A  writing  has  been  held  to  include  anything  done  with  a  pen,  by  engraving  4 
by  printing/  by  photographic  process,*  and  by  pasting  a  name  over  that  of 
another.'  bo  where  one  person  makes  a  mark  in  the  name  of  another  this 
may  be  forgery.'* 

_  2.  By  Signing  Name  of  Another.  —  The  signing  of  another's  name  to  an 
instrument,  without  his  authority  and  with  intent  to  defraud,  is  forgery.9  But 


Louisiana.  —  State  v.  Ferguson,  35  La.  Ann. 
1042;  State  v.  Gryder,  44  La.  Ann.  962. 

Maine.  —  State  v.  McKenzie,  42  Me.  392. 

Massachusetts.  —  Com.  v.  Stephenson,  n 
Cush.  (Mass.)  481,  59  Am.  Dec.  154;  Com.  v. 
Smith,  7  Pick.  (Mass.)  137. 

Missouri.  —  State  v.  Gullette,  121  Mo.  447. 

New  Hampshire.  —  State  v.  Carr,  5  N  H 
367. 

Neiu  Jersey.  —  State  v.  Van  Hart,  17  N.  J 
L.  327;  Rohr  v.  State,  60  N.  J.  L.  576. 

New  York.  —  People  v.  Osmer,  4  Park.  Cr. 
Rep.  (N.  Y.  Super.  Ct.)  242;  People  v.  Peabodv 
25  Wend.  (N.  Y.)  472. 

North  Carolina.  — State  v.  Covington,  94  N. 
Car.  913,  55  Am.  Rep.  650. 

Tennessee.  —  Dement  v.  State,  2  Head 
(Tenn.)  505,  75  Am.  Dec.  747. 

Virginia.  —  Buckland  v.  Com.,  8  Leigh  (Va  ) 
732. 

Effect  of  Misspelling  Name.  —  An  indictment 
will  lie  for  the  forgery  of  an  obligation  for  the 
payment  of  money  although  the  signature  is 
misspelled.  State  v.  Covington,  94  N.  Car.  913, 
55  Am.  Rep.  650. 

In  Gooden  v.  State,  55  Ala.  178,  the  name 
attempted  to  be  forged  was  "  Thweatt,"  but 
in  the  forged  instrument  it  was  spelled 
"  Threet."  There  was  a  conviction  which  was 
sustained  on  appeal.  See  also  Peete  v.  State, 
2  Lea  (Tenn.)  513,  and  Gotobed's  Case,  6  C 
H.  Rec.  (N.  Y.)  25.  In  this  last  case  it  was 
held  that  an  omission  from  the  name  forged, 
of  the  initial  or  middle  name,  was  immaterial! 

In  Abbott  v.  State,  59  Ind.  70,  the  uttering 
as  an  order  of  Ezra  Loutzenheiser  an  order 
signed  "  elirere  lowtrheiser  "  was  held  not  to 
constitute  forgery,  the  court  saying:  "  The 
appellant  by  uttering  the  paper  as  a  genuine 
order  of  Ezra  Loutzenheiser  cannot  have  com- 
mitted forgery,  inasmuch  as  it  could  not  be 
construed  by  any  means  on  its  face  to  bind 
Loutzenheiser." 

1.  That  the  Very  Cautious  Would  Not  Have 
Been  Deceived,  No  Defense.  —  Com.  Stephen- 
son, 11  Cush.  (Mass.)  481,  59  Am.  Dec.  154; 
Barnes  v.  Com.,  (Ky.  1897)  41  S.  W.  Rep.  772; 
U.  S.  v.  Sprague,  11  Biss.  (U.  S.)  376. 

2.  Persons  of  Ordinary  Observation.  —  U.  S.  v. 
Sprague,  11  Biss.  (U.  S.)  376.  See  also  Garm'ire 
v.  State,  104  Ind.  444,  where  it  was  held  that  a 
person  cannot  successfully  defend  against  a 
prosecution  for  forgery  on  the  ground  that  the 
resemblance  is  such  as  would  have  deceived 
only  stupid  and  careless  persons. 
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3.  Persons   of  Ordinary  Business  Capacity. — 

Peete  v.  State,  2  Lea  (Tenn.)  514,  where  it  was- 
held  lhat  the  signature  to  a  forged  order,  "W. 
Cpell,"  resembled  the  genuine  signature  of 

W.  E.  Capell  "  so  much  as  to  deceive  a  man 
of  ordinary  business  capacity. 

It  is  of  no  significance  that  the  forgery  might 
have  been  detected  on  close  inspection!  Siale 
v.  Robinson,  16  N.  J.  L.  510. 

Bare  Possibility  of  Injury.  —  It  has  been  held 
that  if  there  is  a  bare  possibility  that  another 
may  be  imposed  on,  a  conviction  will  be  sus- 
tained. State  v.  Dennett,  19  La.  Ann.  395- 
State  v.  Misner,  Add.  (Pa.) 44;  Stater.  Gryder! 
44  La.  Ann.  962. 

Need  Not  Be  Effective  for  Purpose  Intended.  — 
It  is  perfectly  immaterial  whether  the  counter- 
feited instrument  be  such  as,  if  real,  would  be 
effectual  to  the  purpose  it  intends.  If  there 
is  only  a  resemblance  sufficient  to  impose 
upon  those  to  whom  it  is  uttered,  or  to  the 
public  generally,  it  is  sufficient.  3  Chitt.  Cr. 
Law,  1035,  1039. 

4.  What   Included   in   Word  "Writing."  

People  v.  Rhoner,  4  Park.  Cr.  Rep.  (N.  V. 
Supreme  Ct.)  166;  Reg.  v.  Closs,  7  Cox  C. 
c-  494;  Rex  v.  Dade,  1  Moo.  C.  C.  307;  Com. 
v.  Ray,  3  Gray  (Mass.)  441. 

5.  Printing.  —  Com.  v.  Ray,  3  Gray  (Mas9.1 
441;  Henshaw  v.  Foster,  9  Pick.  (Mass.)  312. 

6.  Photograph.  —  Reg.  v.  Rinaldi,  Leigh  &  C. 
3jO. 

7.  Pasting  Name  on  Instrument.  —  State  v. 
Robinson,  16  N.  J.  L.  507. 

8.  Making  Mark.  —  Rex  v.  Dunn,  1  Leach  C. 

C  57- 

9.  Signing  Another's  Name  —  England.  —  Reg. 
v.  Hill,  8  C.  &  P.  274,  34  E.  C.  L.  388;  Dixon's 
Case,  2  Lew.  C.  C.  178. 

United  States.— Ex  p.  Hibbs,  26  Fed.  Rep. 
421. 

Indiana.  —  Lemasters  v.  State,  95  Ind.  ",67; 
Garmire  v.  State,  104  Ind.  444;  Rudicel  v. 
State,  in  Ind.  595. 

Kansas.  —  State  v.  Lee,  32  Kan.  360. 

Massachusetts.  —  Com.  v.  Welch,  148  Mass. 
296;  Com.  v.  Henry,  118  Mass.  460. 

Minnesota.  —  State  v.  Willson,  2S  Minn.  52. 

New  York.  —  People  v.  Mann,  75  X.  V.  484, 
31  Am.  Rep.  482,  affirming  15  Hun  (N.  V.) 
155- 

Pennsylvania. — State  v.  Misner,  Add.  (Pa.)44. 
Tennessee.  —  Hale  v.  State,  1  Coldw.  (Tenn.) 
167,  78  Am.  Dec.  488. 

Texas.  —  Fonville  v.  State,  17  Tex.  App.  368. 
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the  signing  the  name  of  another  under  his  direction  and  authority  is  not  for- 
gery,1 and  a  conviction  cannot  be  sustained  unless  it  is  shown  that  the  signing 
was  without  such  other's  authority.* 

3  By  Fraudulently  Procuring  a  Genuine  Signature.  —  Forgery  may  be  com- 
mitted by  fraudulently  procuring  the  genuine  signature  of  another,  as  where 
one  procures  the  signature  of  a  person  to  an  instrument  with  intent  to  pass  it 
as  the  instrument  of  another  person  of  the  same  name.4  It  has  been  held  not 
forgery  for  a  person  to  procure  a  genuine  signature  to  an  instrument  by  falsely 
readin-  its  contents  to  the  signer  who  is  illiterate,5  or,  after  the  instrument 


Virginia.  —  Powell      Com.,  n  Gratt.  (Va.) 

^Signing  Name  of  Deceased  Person.  —  One  who 
forges  the  name  of  a  deceased  person  to  an  in- 
strument purporting  to  be  a  promissory  note, 
for  the  purpose  of  defrauding  his  estate,  is 
guilty  of  forgery.  The  estate  of  a  decedent  is 
a  person  in  legal  contemplation.  Billings  v. 
State,  107  Ind.  54. 

Signing  Name  of  Another  to  Note.  —  Where  the 
defendant  signed  the  name  "  Bill  Stevens  "  to 
a  note,  and  attempted  to  pass  it  as  the  note  of 
William  R.  Stevens,  it  was  held  that  he  was 
guilty  of  forgery;  the  note  as  signed  not  indi- 
cating that  it  was  not  the  note  of  William  R. 
Stevens.    Rudicel  v.  State,  in  Ind.  595- 

Signing  Name  of  Another  to  Receipt.  —  Where 
A  who  has  received  from  B  money  to  reim- 
burse A  for  a  payment  alleged  by  A  to  have 
been  made  by  him  to  C  for  B,  afterwards 
signs  C's  name  to  a  pretended  receipt  for  the 
amount,  and  delivers  the  receipt  to  B,  A  is 
guilty  of  forgery.  Fonville  v.  State,  17  Tex. 
App.  368.  .  . 

Signing  Name  to  Order.  —  An  order  in  printed 
form:    "  Louisburg,    Kan.,    Jan.    24,  1883. 

M  Reed-  Pay  L.  Johnson,  for  corn,  gross  , 

tare  ,  net  ,  bu.  ,  at  cts.,  $35-75- 

M  Reed,  per  J.  H.  R.,  weigher;"  of  which 
"Jan.  24;  3;  L.  Johnson,  for  corn;  $35-75; 
J.  H.  R.,"  are  in  writing  by  the  defendant,  is  a 
forgery.'  State  v.  Lee,  32  Kan.  360. 

Signing  another's  name  to  an  order  for  goods 
is  forgery.  It  makes  no  difference  that  the 
goods  were  not  obtained.  Hale  v.  State,  1 
Coldw.  (Tenn.)  167,  78  Am.  Dec.  488,  overrul- 
ing Walton  v.  State,  6  Yerg.  (Tenn.)  377- 

So  an  order  on  a  stable-keeper  for  a  team  to 
go  to  a  certain  place,  at  the  charge  of  him 
whose  name  is  purported  to  be  signed  to  the 
order,  is  a  forgery.  Garmire  v.  State,  104 
Ind.  444. 

Signing  Indorsement  of  Third  Person  to  Note.— 

The  maker  of  a  negotiable  instrument  who 
passes  it  to  the  payee  with  the  name  of  a  third 
person  indorsed  thereon  without  his  consent  is 
guilty  of  forgery.  Powell  v.  Com.,  n  Gratt. 
(Va.)  822. 

Signing  by  Use  of  Mark.  —  A  note  signed 
"  John  Jones,  his  mark,"  was  held  a  forgery 
though  the  place  for  the  mark  was  blank. 
Lemasters  v.  State,  95  Ind.  367. 

Signing  as  Attorney  of  Another.  —  W  he  re#  a 
person  without  authority  signs  his  name  "as 
the  attorney  for  another,  claiming  authority  so 
to  sign  it,  he  is  not  guilty  of  forgery.  State  v. 
Willson,  28  Minn.  52.  See  supra,  this  title, 
Elements  of  the  Offense  —  False  Making, 

Signing  Name  of  Witness  to  Bond.  —  Falsely 
signing  the  name  of  a  witness  to  a  bond  which 


does  not  require  the  name  of  an  attesting  wit- 
ness is  not  forgery,  for  the  act  is  not  the  altera- 
tion of  a  material  part  of  the  document  and 
does  not  vitiate  the  bond.  State  v.  Gherkin,  7 
Ired.  L.  (29  N.  Car.)  206.  See  further,  infra, 
this  section,  By  Fraudulent  Alterations. 

1.  Signing  under  Direction  of  Another.  —  State 
v.  Lurch,  12  Oregon  95. 

2.  Signing  Must  Be  Without  Authority.  —  Peo- 
ple v.  Lundin,  117  Cal.  124;  State  v.  Swan, 
(Kan.  1899)  56  Pac.  Rep.  750. 

Reasonable  and  Bona  Fide  Belief  in  Authority. 
—  So  if  the  person  who  signs  another's  name 
has  a  reasonable  ground  for  believing  that  he 
is  authorized  to  do  so,  and  signs  it  without 
any  fraudulent  intent,  he  is  not  guilty  of  for- 
gery. Parmelee  v.  People,  8  Hun  (N.  Y.)  623; 
Rex  v.  Watts,  3  Brod.  &  B.  197,  7  E.  C.  L.  408; 
Reg.  v.  Parish,  8  C.  &  P.  94.  34  E.  C.  L. 
307;  Rex  v.  Forbes,  7  C.  &  P.  224,  32  E.  C.  L. 
497. 

3.  Procuring  Genuine  Signature  by  Fraud.  — 
Com.  v.  Foster,  114  Mass.  311,  19  Am.  Rep. 
353;  State  v.  Shurtliff,  18  Me.  368;  Clay  v. 
Schwab,  1  Mich.  N.  P.  168;  Gregory  v.  State, 
26  Ohio  St.  510,  20  Am.  Rep.  774".  U.  S.  v. 
Turner,  7  Pet.  (U.  S.)  132;  Reg.  v.  Epps,  4  F. 
&  F.  81;  Reg.  v.  Mitchell,  1  Den.  C.  C.  282; 
Reg.  v.  Blenkinsop,  1  Den.  C.  C.  276. 

4.  Procuring  Signature  to  Note.  —  Where  one 
with  intent  fraudulently  to  utter  a  promissory 
note  as  the  note  of  a  person  other  than  the 
signer  procures  to  it  the  signature  of  an  inno- 
cent party  who  does  not  thereby  intend  to  bind 
himself,  he  is  guilty  of  forgery.  Com.  v. 
Foster.  114  Mass.  311,  19  Am.  Rep.  353.  See 
also  Gregory  v.  State,  26  Ohio  St.  510,  20  Am. 
Rep.  774- 

Procuring  Acceptance  to  Bill.  —  Where  the  de- 
fendant procured  his  servant  William  Wilkin- 
son to  write  his  name  as  acceptor  of  a  blank 
bill,  and  then  filled  it  out  as  a  bill  drawn  by 
William  Wilkinson  of  Halifax,  who  was  a 
different  person,  he  was  held  guilty  of  forgery. 
Reg.  v.  Blenkinsop,  1  Den.  C.  C.  276. 

5.  By  Misstating  Contents  of  Instrument. — 
Com.  v.  Sankey,  22  Pa.  St.  390,  60  Am.  Dec. 
91,  where  it  was  shown  that  the  defendant 
wrote  a  note  for  $141.26,  and  read  it  to  an- 
other, who  was  unable  to  read,  as  a  note  for 
$41.26,  and  induced  him  to  sign  it  as  maker. 
To  the  same  effect  is  Reg.  v.  Chadwick,  2  M. 
&  Rob.  545;  Wells  v.  State,  89  Ga.  788.  See 
also  Hill  v.  State,  1  Yerg.  (Tenn.)  76,  where  it 
was  held  that  writing  a  note  for  a  person,  and 
inserting  a  larger  sum  than  the  real  amount 
due,  and  falsely  and  fraudulently  reading  it 
over  to  him  as  for  the  latter  amount,  with  a 
view  to  defraud  and  injure  him,  is  not  forgery. 
But  compare  State  v.  Shurtliff,  18  Me.  368.  Ire 
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has  been  signed,  procuring  the  assent  of  the  person  signing  to  an  important 
alteration  by  falsely  representing  that  the  alteration  was  of  no  importance  1 

4.  By  Use  of  Fictitious  Name.  —  To  constitute  forgery  the  name  alleged  to 
be  forged  need  not  be  that  of  any  person  in  existence.  It  may  be  wholly 
fictitious,  if  the  instrument  is  made  or  altered  with  intent  to  defraud.2 

Apparent  Validity  Sufficient.  —  It  is  not  necessary  to  the  offense  that  the  instru 
meat  should  be  one  which,  if  genuine,  would  be  a  binding  obligation     It  is 
sufficient  that  the  instrument  purports  to  be  good.    The  want  of  validity 
must  appear  on  the  face  of  the  paper,  to  relieve  from  the  character  of  forgery  3 

Misrepresentation  as  to  Existence  of  Firm.  —  Signing  an  instrument  in  the  name  of 
a  fictitious  firm  with  intent  to  defraud,  and  falsely  representing  that  the  firm 
consists  of  the  writer  and  another  person,  has  been  held  not  to  constitute 
forgery.4 

Credit  Given  to  Person  and  Not  to  Name.  —  So  it  has  been  held  that  where  one 
subscribes  a  fictitious  name  to  a  check,  and  passes  it  as  his  own,  if  the  credit 
is  given  to  the  person  and  not  to  the  name  it  will  not  be  a  forgery.5 


this  case  it  appeared  that  the  defendant  agreed 
with  another  to  purchase  an  acre  of  his  farm,  and 
procured  a  draft  of  a  deed  correctly  describing 
it,  and  exhibited  it  to  the  grantor,  who  examined 
and  found  it  correct,  and  the  parties  agreed  to 
meet  at  the  house  of  a  magistrate  to  execute 
it.  When  they  had  met  for  this  purpose,  the  de- 
fendant fraudulently  produced  the  draft  of  a 
deed  describing  the  grantor's  whole  farm,  and 
presented  it  to  the  grantor  as  the  one  he  had 
before  examined,  and  it  was  executed  and  de- 
livered by  him.  This  was  held  to  constitute 
forgery. 

1.  Procuring  Assent  to  Alteration.  —  State  v. 
Flanders,  38  N.  H.  324. 

2.  Using  Fictitious  Name  —  England.  —  Rex  v. 
Francis,  R.  &  R.  C.  C.  209;  Rex  v.  Whiley, 
R.  &  R.  C.  C.  90;  Reg.  v.  Rogers,  8  C.  &  P. 
629,  34  E.  C.  L.  557;  Lewis's  Case,  Fost.  116; 
Rex  v.  Taylor,  1  Leach  C.  C.  214;  Rex  v 
Marshall,  R.  &  R.  C.  C.  75;  Rex  v.  Lockett,  I 
Leach  C.  C.  94;  Rex  v.  Bolland,  1  Leach  C.  C. 
83;  Rex  v.  Chisholm,  R.  &  R.  C.  C.  297;  Rex 
v.  Peacock,  R.  &  R.  C.  C.  278;  Rex  v.  Bon- 
tien,  R.  &  R.  C.  C.  260;  Rex  v.  Parkes,  2 
Leach  C.  C.  775;  Reg.  v.  Smith,  9  Cox  C.  C. 
162;  Wilks's  Case,  2  East  P.  C.  957-  Rex  v 
Lyon,  R.  &  R.  C.  C.  255. 

United  States.  —  U.  S.  v.  Mitchell,  I  Baldw 
(U.  S.)  366;  U.  S.  v.  Turner,  7  Pet.  (U.  S.)  132; 
Exp.  Hibbs,  26  Fed.  Rep.  421. 

Alabama.  —  State  v.  Givens,  5  Ala.  747; 
Thompson  v.  State,  49  Ala.  16. 

Georgia.  —  Lascelles  v.  State,  90  Ga.  347,  35 
Am.  St.  Rep.  216. 

Louisiana.  —  State  v.  Hahn,  38  La.  Ann.  169. 

Massachusetts.  —  Com.  v.  Chandler,  Thach. 
Cr.  Cas.  (Mass.)  187;  Com.  v.  Costello,  120 
Mass.  358. 

Michigan.  —  People  v.  Warner,  104  Mich. 
337-  . 

Missouri.  —  State  v.  Warren,  109  Mo.  430,  32 
Am.  St.  Rep.  681. 

Montana.  —  State  v.  Vineyard,  16  Mont.  138. 

New  Hampshire. — Stale  v.  Hayden,  15  N 
H.  355- 

New  York.  —  Brown  v.  People,  8  Hun  (N. 
Y.)  562,  affirmed  72  N.  Y.  571,  28  Am.  Rep. 
183;  Gotobed's  Case,  6  C.  H.  Rec.  (N.  Y.)  25- 
Riley's  Case,  5  C.  H.  Rec.  (N.  Y.)  87;  Grant's 
Case,  3  C.  H.  Rec.  (N.  Y.)  142. 

Ohio.  —  Sasser  v.  State,  13  Ohio  453. 
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Oregon.  —  State  v.  Wheeler,  20  Oregon  102 
23  Am.  St.  Rep.  119. 

Pennsylvania.  —  White  v.  Com.,  4  Binn 
(Pa.)  418;  Com.  v.  Smith,  6  S.  &  R.  (Pa.)  569; 
Com.  v.  Bachop,  2  Pa.  Super.  Ct.  Rep.  294. 

Tennessee.  —  Luttrell  v.  State,  85  Tenn.  232, 
4  Am.  St.  Rep.  760. 

Texas.  —  Brewer  v.  State,  32  Tex.  Crim. 
Rep.  74;  Hocker  v.  State,  34  Tex.  Crim.  Rep. 
359;  Davis  v.  State,  34  Tex.  Ctim.  Rep.  117; 
Henderson  v.  State,  14  Tex.  503;  Scott  v. 
State,  (Tex.  Crim.  App.  1898)  48  S.  W.  Rep 
523- 

Virginia.  —  Buckland  v.  Com.,  8  Leigh 
(Va.)  732. 

Issuing  Money  Order  in  Fictitious  Name.  — 

A  postmaster  who  issues  a  postal  money  order 
on  the  application  of  a  fictitious  person,  in 
whose  name  he  wrote,  directing  that  the  order 
be  collected  and  remitted  to  him,  is  guilty  of 
forgery.    Ex  p.  Hibbs,  26  Fed.  Rep.  421. 

Passing  Check  of  Fictitious  Person.  —  A  person 
who  passes  the  check  of  a  fictitious  party,  rep- 
resenting  it  to  be  the  check  of  another,  is 
guilty  of  passing  a  forged  instrument.  Davis 
v.  State,  34  Tex.  Crim.  ReD.  117;  State  v. 
Vineyard,  16  Mont.  138. 

Making  Notes  in  Name  of  Fictitious  Bank.  —  It 
is  a  forgery  to  make  a  note  purporting  to  be 
one  of  a  bank  which  has  no  existence.  State 
v.  Hayden,  15  N.  H.  355. 

Making  Note  in  Name  of  Fictitious  Person.  — 
Forgery  may  be  committed  bv  making  a  note 
in  the  name  of  a  fictitious  person  or  under  an 
assumed  name.  State  v.  Wheeler,  20  Oregon 
192,  23  Am.  St.  Rep.  119;  U.  S.  v.  Turner,  7 
Pet.  (U.  S.)  132;  U.  S.  v.  Mitchell,  1  Baldw. 
(U.  S.)  366;  Com.  v.  Bachop,  2  Pa.  Super.  Ct. 
Rep.  294. 

Fictitious  Order  for  Burial  Expenses.  —  Under 

Stat.  38  Geo.  III.,  c.  35,  it  is  forgery  to  sign  (he 
name  of  a  fictitious  magistrate  to  an  order  for 
reimbursement  for  funeral  expenses  for  the 
burial  of  a  body  cast  on  shore  by  the  sea. 
Rex  v.  Froud,  1  Brod.  &  B.  300,  5  E.  C.  L.  89. 

3.  Apparent   Validity   Sufficient."—  U.   S.   : . 
Turner,  7  Pet.  (U.  S.)  132. 

4.  Misrepresentations  as  to  Existence  of  a  Firm. 
—  Com.  v.  Baldwin,  11  Gray  (Mass.)  197.71 
Am.  Dec.  703. 

5.  Where  Credit  Given  to  Person  and  Not  to 
Name.  —  Reg.  v.  Martin,  5  Q.  B.  Div.  34.  In 
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Not  Party's  Real  Name  —  Assumed  for  Purpose  of  Fraud.  —  It  has  also  been  held  that  to 
support  the  charge  of  forgery  by  subscribing  a  fictitious  name,  there  must  be 
satisfactory  evidence  on  the  part  of  the  prosecution  that  it  is  not  the  party's 
real  name,  and  that  it  was  assumed  for  the  purpose  of  fraud  in  that  instance.1 

5.  By  Use  of  One's  Own  Name  When  Same  as  That  of  Another.  —  It  has  been 
held  not  a  forgery  for  a  person  to  sign  a  paper  in  his  own  name,  though  it  be 
of  a  false  affirmation,  unless  the  name  written  is  used  in  such  a  way  as  to 
place  the  burden  of  the  obligation  upon  another  person  bearing  the  same 
name.2  Nevertheless,  one  who  signs  his  name  to  an  instrument,  though  it  be 
identical  with  the  name  of  another,  is  guilty  of  forgery  if  the  intent  be  to 
have  it  received  as  the  instrument  of  such  other  person  and  the  instrument 
may  be  of  legal  efficacy.  Falsely  personating  another  and  signing  his  name 
is  forgery.3  So  it  has  been  held  that  a  forgery  may  be  committed  though  the 
names  are  not  identical  but  merely  idem  sonans.* 

6.  By  Fraudulently  Filling  In  Blanks.  —  It  is  well  settled  that  forgery  may  be 
committed  by  an  unauthorized  filling  up  of  blanks  in  checks,  notes,  accept- 
ances, and  like  instruments  of  commercial  character.5  If  a  person  intrusted 
with  checks  signed  in  blank,  to  be  filled  up  only  for  designated  purposes,  fills 
them  up  for  his  own  use  and  converts  the  money  obtained  thereon,  he  is 
guilty  of  forgery,6  and  it  is  immaterial  that  the  money  thus  obtained  was 


this  case  the  defendant,  in  payment  for  goods 
purchased  by  him  from  the  prosecutor,  drew 
a  check  in  the  latter's  presence,  on  a  bank  in 
which  he  (the  defendant)  had  no  money,  in  the 
name  of  William  Martin,  his  own  real  name 
being  Robert  Martin,  and  gave  it  to  the  prose- 
cutor as  his  own  check  drawn  in  his  own 
name.  The  prosecutor  received  it  in  the  belief 
that  it  was  drawn  in  the  prisoner's  own  name. 
It  was  held  that  as  the  prisoner  gave  the  check 
entirely  as  his  own,  his  subscribing  it  in  a 
fictitious  iramedid  not  make  it  a  forgery,  since 
the  credit  was  given  wholly  to  himself  without 
regard  to  the  name  or  any  relation  to  a  third 
person.  See  also  Rex  v.  Dunn,  I  Leach  C. 
C.  57. 

1.  Evidence  that  Name  Is  Not  Real  Name  of 
Party  Necessary.  —  Rex  v.  Bontien,  R.  &  R.  C. 
C.  260.  See  also  Rex  v.  Aickles,  1  Leach  C. 
C.  438,  where  it  was  held  that  where  a  person 
who  had  for  many  years  been  known  by  a 
name  which  was  not  his  own  afterwards  as- 
sumed his  real  name,  and  in  that  name  drew 
a  bill  of  exchange,  was  not  guilty  of  forgery, 
though  the  bill  was  drawn  for  the  purpose  of 
fraud. 

2.  Using  Same  Name.  —  Reg.  v.  White,  2  C. 
&  K.  413,  61  E.  C.  L.  413.  See  also  supra. 
Elements  of  the  Offense —  False  Making. 

3.  Mead  v.  Young,  4  T.  R.  28,  Reg.  v. 
Blenkinsop,  2  C.  &  K.  531,  61  E.  C.  L.  531; 
People  v.  Peacock,  6  Cow.  (N.  Y.)  73;  U.  S.  v. 
Long,  30  Fed.  Rep.  678;  Barfield  v.  State,  29 
Ga.  127,  74  Am.  Dec.  49-  But  compare  Hoge 
v.  Chicago  First  Nat.  Bank,  18  111.  App.  501, 
in  which  the  view  is  taken  that  this  is  not  for- 
gery, but  the  obtaining  of  money  under  false 
pretense.  To  the  same  effect  see  also  Rex  v. 
Story,  R.  &  R.  C.  C.  81. 

Illustrations.  —  One  who  presents  a  money 
order  to  the  paying  official  in  a  post  office,  and 
signs  it  as  if  he  were  the  person  for  whom  it 
was  intended,  is  guilty  of  forgery.  U.  S.  v. 
Long,  30  Fed.  Rep.  678.  So  where  certain 
coal  consigned  to  one  P.  of  New  York  was 
claimed  on  its  arrival  there  by  another  of  the 
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name  of  P.,  who  resided  in  the  same  city  but 
was  not  the  true  consignee,  and  who  knowing 
this  obtained  an  advance  of  money  by  indors- 
ing the  permit  for  the  delivery  of  the  coal  with 
his  own  name,  this  was  held  to  be  forgery  and 
not  merely  obtaining  goods  under  false  pre- 
tense.   People  v.  Peacock,  6  Cow.  (N.  Y.)  72. 

4.  Names  Which  Are  Idem  Sonans.  —  White  v. 
Van  Horn,  159  U.  S.  3,  where  it  was  held  that 
if  the  name  "  J.  H.  Chisholm  "  was  signed  to 
the  transfer  of  a  certificate  by  another  of  that 
name  with  intent  to  counterfeit  the  certificate 
of  J.  H.  Chism,  because  the  names  were  idem 
sonans,  and  likely  to  produce  the  impression 
that  the  name  signed  was  that  of  J.  Ht  Chism, 
this  would  be  forgery. 

Passing  Signature  of  One  Person  as  That  of|  An- 
other.—  Where  the  defendant's  wife  and 
daughter  have  the  same  name,  and  he  procures 
his  daughter's  signature  to  a  note  which  he 
passes  as  his  wife's,  he  is  guilty  of  uttering 
and  publishing  a  forgery.  State  v.  Farrell,  82 
Iowa  553.  So  where  a  person  undertook  to 
secure  the  name  of  his  mother-in-law  to  two 
notes,  and  procured  his  wife  to  sign  them  in 
her  maiden  name  "A.  W.,"  and  took  them  to 
the  party,  saying,  "  Here  are  the  notes,"  a 
conviction  was  sustained  on  the  ground  that 
when  he  secured  his  wife's  name  to  the  notes 
it  was  his  intention  to  use  them  as  the  notes 
of  his  mother-in-law.  Reg.  v.  Mahony,  6 
Cox  C.  C.  487. 

5.  People  v.  Dickie,  62  Hun  (N.  Y.)  402; 
Rex  v.  Hart,  7  C.  &  P.  652,  32  E.  C.  L.  672; 
Reg.  v.  Wilson,  2  C.  &  K.  527,  61  E.  C.  L. 
527;  Wilson  v.  South  Park  Com'rs,  70  111.  46. 

6.  Filling  In  Checks  Made  for  Different  Purpose. 
—  State  v.  Kroeger,  47  Mo.  552;  People  v. 
Dickie,  62  Hun  (N.  Y.)  400;  Hooper  v.  State, 
30  Tex.  App.  412. 

Illustrations. —  In  Flower  v.  Shaw,  2  C.  &  K. 
703,  61  E.  C.  L.  703,  S.  delivered  certain 
checks,  signed  by  him,  but  with  the  date, 
amount,  and  name  of  payee  left  blank,  to  K. 
with  directions  and  authority  to  fill  them  up  to 
the  use  of  certain  persons  having  demands 
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actually  due  him.1  So  the  filling  up  of  an  instrument  for  a  larger  sum  than 
was  authorized  to  be  inserted,8  or  the  filling  up  of  an  instrument  for  any 
amount  whatever  after  the  authority  is  at  an  end,3  will  be  forgery.  It  has 
been  held,  though,  that  a  person  authorized  to  fill  out  checks  signed  in  blank, 
for  his  own  purposes  whenever  he  wanted  money,  is  not  guilty  of  forgery 
although  he  exceeds  his  authority  in  filling  out  checks  with  fraudulent  intent 
to  abscond  with  the  money.4 

7.  By  Fraudulent  Alterations.  —  The  fraudulent  alteration  of  an  instrument 
by  erasure  or  addition,  with  intent  to  prejudice  the  rights  of  another,  will  con- 
stitute forgery  if  the  alteration  so  made  may  have  the  effect  intended.5  Thus 
it  has  been  held  forgery  to  alter,  with  intent  to  defraud,  the  date  of  a  promis- 
sory note  or  order; 6  to  alter  the  sum  of  a  note;7  to  alter  the  words  and 
figures  of  a  bank  bill ;  8  to  alter  the  date  of  a  deed  so  as  to  affect  established 


against  S.;  and  K.,  after  erasing  the  printed 
words  "  the  order  of  "  on  the  face  of  one  of 
the  checks  and  substituting  the  words  "  cash 
or  bearer"  filled  up  the  same  for  a  large 
amount,  and  converted  it  to  his  own  use  by 
drawing  the  money  and  appropriating  it.  It 
was  held  that  this  constituted  forger}'.  State 
v.  Kroeger,  47  Mo.  552. 

Filling  Up  County  Bonds.  —  A  clerk  of  county 
commissioners,  authorized  by  them  to  fill  up 
county  bonds  with  dates  and  numbers,  and 
affix  the  county  seal  and  attest  and  negotiate 
the  same  for  the  county,  after  filling  up,  seal- 
ing, and  attesting  the  bonds  appropriated  the 
proceeds  to  his  own  use.  This  was  held  to 
constitute  forgery.  Com.  v.  Work,  3  Pittsb. 
Leg.  J.  (Pa.)  493. 

1.  Flower  v.  Shaw,  2  C.  &  K.  704,  61  E.  C. 
L.  704. 

2.  Filling  In  Check  for  Larger  Sum  than  Author- 
ized. —  Rex  v.  Hart,  7  C.  &  P.  652,  32  E.  C.  L. 
672;  Reg.  v.  Bateman,  1  Cox  C.  C.  186.  See 
also  Biles  v.  Com.,  32  Pa.  St.  529,  75  Am.  Dec. 
568. 

3.  Filling  Up  After  Authority  at  an  End.  —  Reg. 
v.  Bateman,  1  Cox  C.  C.  186. 

4.  Filling  In  Checks  Made  for  Use  of  Person  Fill- 
ing Them. —  People  v.  Reinitz,  7  N.  Y.  Crim. 
Rep.  71.  See  also  Reg.  v.  Richardson,  2  F.  & 
F.  343. 

5.  Fraudulent  Alterations — England.  —  Rex 
v.  Post,  R.  &  R.  C.  C.  101;  Rex  v.  Teague,  R. 
&  R.  C.  C.  33;  Rex  v.  Treble,  2  Leach  C.  C. 
1040;  Elsworth's  Case,  2  East  P.  C.  986;  Mas- 
ter v.  Miller,  4  T.  R.  320;  Reg.  v.  Keith, 
Dears.  C.  C.  486;  Reg.  v.  Blenkinsop,  1  Den. 
C.  C.  276;  Upfold  v.  Leit,  5  Esp.  N.  P.  101; 
Powell  v.  Divett,  15  East  29;  Henfree  v.  Brom- 
ley, 6  East  309. 

United  States.  —  U.  S.  v.  Wood,  2  Cranch  (C. 
C.)  164. 

Alabama.  —  Murphy  v.  State,  (Ala.  1898)  23 
So.  Rep.  719. 

Arkansas.  —  Lemay  v.  Williams,  32  Ark. 
166. 

California.  —  People  v.  Brotherton,  47  Cal. 


■  State 


Hitchens,    2  Harr. 


Delaware. 
(Del.)  527. 

Georgia.  —  Barfield  v.  State,  29  Ga.  127,  74 
Am.  Dec.  49. 

Illinois.  — Wilson  v.  South  Park  Com'rs,  70 
111.  46. 

Iowa.  —  State  v.  Wooderd,  20  Iowa  541 ; 
State  v.  Stratton,  27  Iowa  420,  I  Am.  Rep.  282; 


Caulkins  v.  Whisler,  29  Iowa  495,  4  Am.  Rep. 
236;  State  v.  Maxwell,  47  Iowa  454;  State  v. 
Davis,  53  Iowa  252. 

Kentucky.  —  Com.  v.  Hide,  94  Ky.  517. 

Louisiana.  —  State  v.  Murphy,  46  La.  Ann. 
415- 

Massachusetts. — Com.  v.  Woods,  10  Gray 
(Mass.)  477  ;  Com.  v.  Mycall,  2  Mass.  136;  Com. 
v.  Boutwell,  129  Mass.  124;  Com.  v.  Ladd,  15 
Mass.  526;  Com.  v.  Hayward,  10  Mass.  34; 
Belknap  v.  National  Bank  of  North  America, 
100  Mass.  376,  97  Am.  Dec.  105. 

Michigan.  —  Wait  v.  Pomeroy,  20  Mich.  425, 
4  Am.  Rep.  395. 

Minnesota. — State  v.  Riebe,  27  Minn.  315; 
State  v.  Adamson,  43  Minn.  196;  State  v.  Hig- 
gins,  60  Minn.  1. 

Missouri.  —  State  v.  Kattlemann,  35  Mo. 
105;  State  v.  Kroeger,  47  Mo.  552. 

Montana.  —  State  v.  Brett,  16  Mont.  360. 

New  Hampshire.  —  Goodman  v.  Eastman,  4. 
N.  H.  455- 

New  Jersey.  —  States.  Robinson,  16  N.  J.  L. 

507. 

New  York.  —  People  v.  Fitch,  I  Wend.  (N. 
Y.)  198,  19  Am.  Dec.  477;  People  v.  Graham, 

6  Park.  Cr.  Rep.  (N.  Y.  Super.  Ct.)  135;  Bene- 
dict v.  Cowden,  49  N.  Y.  396,  10  Am.  Rep.  382; 
Marline's  Case,  6  C.  H.  Rec.  (N.  Y.)  27. 

Ohio.  —  Kegg  v.  State,  10  Ohio  75;  Haynes 
v.  State,  15  Ohio  St.  455;  Barnum  v.  State,  15 
Ohio  717,  45  Am.  Dec.  601. 

Pennsylvania.  —  Miller  v.  Gilleland,  19  Pa. 
St.  119;  Com.  v.  Biles,  3  Phila.  (Pa.)  350,  16 
Leg.  Int.  (Pa.)  53;  Ream  v.  Com.,  3  S.  &  R. 
(Pa.)  207;  U.  S.  Bank  v.  Russel,  3  Yeates  (Pa.) 
391;  Com.  v.  Cullen,  36  Leg.  Int.  (Pa.)  264. 

South  Carolina.  —  Slate  z\  Floyd,  5  Strobh. 
L.  (S.  Car.)  58,  53  Am.  Dec.  689;  Stale  v. 
Waters,  3  Brev.  (S.  Car.)  507. 

Tennessee.  —  Garner  v.  State,  5  Lea  (Tenn.) 
213. 

Vermont.  —  Owen  v.  Brown.  70  Vt.  521. 
IVisconsin.  —  State  v.  Schwartz,  64  Wis.  432. 

6.  Altering  Date  of  Note  or  Order.  —  Lemay  :. 
Williams,  32  Ark.  166;  State  v.  Kattlemann, 
35  Mo.  105;  People  v.  Graham,  6  Park.  Cr. 
Rep.  (N  Y.  Super.  Ct.)  135;  Rex  v.  Atkinson, 

7  C.  &  P.  669,  32  E.  C.  L.  679;  Powell  v. 
Divett,  15  East  29. 

7.  Altering  Amount  of  Note.  —  State  v.  W<  (A 
erd,  20  Iowa  541 ;  Stale  v.  Schwartz,  64  Wis.  432. 

8.  Words  and  Figures  of  Bank-bill.  —  State  v. 
Waters,  1  Treadw.  (S.  Car.)  669.  Cutting  out 
the  words  "  one  dollar  "  from  the  body  of  a 
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rights  -  1  to  add  to  the  original  words  of  a  receipt;2  to  alter  an  undated  receipt 
by  affixing  a  date  thereto  so  as  to  make  it  appear  as  a  receipt  for  a  subsequent 
account  •»  or  to  alter  a  note  barred  by  the  statute  of  limitation.4  Other 
instances  of  forgery  by  alteration  of  instruments  are  set  out  in  the  notes 

What  Alterations  Are  Not  Forgery.  -  Alteration  by  the  mere  addition  of  sur- 
plusage does  not  constitute  forgery.6  Nor  does  an  alteration  of  an  unsigned 
indorsement  of  a  payment  of  a  note  written  by  the  payee  7  unless  it  is  shown 
that  the  indorsement  was  intended  as  a  receipt  for  the  benefit  of  the  maker  of 
the  note  The  correction  of  errors  in  a  deed  is  not  forgery,*  nor  is  a  harmless 
alteration  of  an  order  9  or  receipt  10  or  note.11    Detaching  from  a  duebill  a 

banknote,  artfully  adjusting  blank  paper  in 
the  space  so  made,  and  substituting  the 
figure  "  5  "  for  the  figure  "  I,"  where  it  ap- 
pears in  the  margin  of  the  bill,  with  intent  to 
defraud,  is  altering  a  banknote  within  the 
meaning  of  section  22  of  the  Ohio  Crimes  Act. 
Haynes  v.  State,  15  Ohio  St.  455. 

The  alteration  of  a  $2  Dominion  note  to  one 
of  the  denomination  of  $20,  by  the  addition  of 
a  cipher  after  the  figure  "  2,"  wherever  that 
figure  occurred  in  the  margin  of  the  note,  and 
by  pasting  a  piece  of  paper  over  the  "  o'  in 
the  word  "  two"  in  the  margin,  was  held  to 
be  forgery.    Reg.  v.  Bail,  7  Ont.  Rep.  228. 

1.  Date  of  Deed.  —  1  Whart.  Cr.  L.  (9th  ed.), 

Antedating  One's  Own  Deed.  —  A,  by  deed 
bearing  date  on  the  7th  of  May,  1868,  conveyed 
to  B  on  that  date  certain  lands  in  fee.  Subse- 
quently, on  the  26th  of  April,  1869,  C  produced 
a  deed  bearing  date  the  12th  of  March,  1868, 
purporting  to  be  a  demise  of  the  same  land  for 
a  long  term  of  years  as  from  the  25th  of 
March,  1868,  from  A  to  C.  It  was  found  by 
the  jury  that  the  alleged  lease  was  executed 
after  A's  conveyance  to  B  and  antedated  for 
the  purpose  of  defrauding  B.  It  was  held 
that  A  and  C  were  guilty  of  forgery.    Reg.  v. 

Ritson,  39  L-  J-  M-  c-  IO- 

2  Adding  to  Words  of  Receipt.  —  State  v. 
Floyd,  5  Strobh.  L.  (S.  Car.)  58,  53  Am.  Dec. 
689;  State  v.  Wooderd,  20  Iowa  541.  The 
alteration  of  an  indorsement  upon  the  back  of 
a  note  of  money  received  does  not  constitute 
forgery  unless  it  is  shown  that  the  indorsement 
was  intended  as  a  receipt  for  the  benefit  of  the 
maker  of  the  note.    State  v.  Davis,  53  Iowa 

252 

3!  Affixing  Date  to  Receipt.  —  State  v.  Max- 
well, 47  Iowa  454. 

4.  Note  Barred  by  Limitation.  —  State  v.  Dunn, 
23  Oregon  562,  37  Am.  St.  Rep.  704,  in  which 
the  reason  assigned  for  this  holding  was  that 
the  note  was  not  wholly  void,  since  judgment 
might  be  rendered  against  the  maker  unless 
he  pleaded  the  statute  of  limitations. 

5.  Changing  Non-Negotiable  to  Negotiable  In- 
strument. —  The  detachment  from  a  written  in- 
strument of  a  condition  thereto,  written  upon 
the  same  paper,  and  at  the  same  time,  where- 
by the  writing  is  changed  from  a  non- 
negotiable  to  a  negotiable  promissory  note,  is 
forgery.  State  v.  Stratton,  27  Iowa  420,  1 
Am.  Rep.  282. 

Changing  Name  of  Bank.  —  A  forgery  consist- 
ing in  altering  the  mere  locality  of  a  bank, 
e.  g.,  Boston  to  New  York,  there  being  in  each 
city' a  bank  of  the  same  name,  the  former 
being  insolvent  and  the  latter  sound,  is  a  ma- 
terial alteration  and  indictable.    State  v.  Rob- 


inson, 16  N.  J.   L.   507-    See  also  U.  S.  v. 
Wood,  2  Cranch  (C.  C.)  164. 

The  Fraudulent  Alteration  of  the  Settlement  of 
a  Book  Account,  with  the  intent  to  defraud  A  by 
including  thus  falsely,  within  the  terms  of 
settlement,  a  claim  of  A  against  B,  which  ac- 
crued after  the  settlement  was  in  fact  made, 
is  forgery.  Barnum  v.  State,  15  Ohio  717,  45 
Am.  Dec.  601. 

Addition  to  Bill  of  Parcels.  —  To  a  bill  of  par- 
cels of  this  tenor,  viz.:  "  Mr.  J.  L.  bought  of 
E  &  C.  *  *  *  the  above  charged  to  G. 
C,"  the  purchaser  J.  L.  added  the  words, 
"  by  order,  E.  C."  It  was  held  that  this 
addition  amounted  to  an  acquittance  or  dis- 
charge, and  was  a  forgery.  Com.  v.  Ladd,  15 
Mass.  526. 

Erasing  Indorsement  of  County  Warrant.  —  1  he 

erasure  of  the  special  indorsement  of  the  payee 
upon  a  county  warrant  so  as  to  make  the  in- 
dorsement a  "general  indorsement,  and  pass- 
ing it  thus  altered  for  value,  is  forgery.  Gar- 
ner v.  State,  5  Lea  (Tenn.)  213. 

Altering  Words  of  Check.  —  The  erasure  of  the 
words  "  or  order"  on  a  check  and  inserting 
the  words  "  or  bearer,"  is  a  forgery.  Belknap 
v.  National  Bank,  100  Mass.  376,  97  Am.  Dec. 
105. 

Changing  Parties  to  Contract.  —  Where  a  con- 
tract is  signed  "  M.  F.  Higgins,"  changing 
the  initial  "  F  "  to  "  H  "  with  fraudulent  in- 
tent is  forgery.    State  v.  Higgins,  60  Minn.i. 

6.  Addition  of  Surplusage.  —  State  v.  Gherkin, 
7  Ired.  L.  (29  N.  Car.)  206,  in  which  it  was 
held  that  falsely  adding  the  name  of  a  sub- 
scribing witness  to  a  genuine  bond,  an  instru- 
ment which  requires  no  subscribing  witness, 
is  not  forgery. 

7.  Altering  Unsigned  Memorandum.  —  State  v. 
Davis,  53  Iowa  252. 

8.  Correction  of  Mistakes.  —  Bough  v.  People, 
1  N.  Y.  Wkly.  Dig.  182. 

Interlineation  of  Words  in  a  Lease  to  make  it 
conform  to  the  understanding  of  the  parties  at 
the  time  of  its  execution  is  not  a  fraudulent 
alteration  or  forgery.  Pauli  v.  Com.,  89  Pa. 
St.  432. 

Alteration  of  Words  in  a  Lease.  —  Where  A 
signed  a  lease  to  B,  and  sent  it  by  his  agent  to 
get  B's  signature,  and  B  after  making  altera- 
tions signed  and  returned  it  to  the  agent,  it 
was  held,  in  an  action  for  malicious  prosecu- 
tion, that  this  did  not  constitute  forgery. 
Gaertner  v.  Heyl,  179  Pa  St.  391. 

9.  Harmless  Alteration  of  Order.  —  Jackson  v. 
State,  72  Ga.  28. 

10.  Harmless  Alteration  of  Receipt.  —  State  v. 
Dorrance,  86  Iowa  428.  See  also  Com.  v. 
Butler,  (Ky.  1896)  37  S.  W.  Rep.  840. 

11.  Harmless  Alteration  of  Note. — Robinson  v. 
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credit  entered  upon  it  and  passing  it  for  the  original  amount  has  also  been 
held  not  to  constitute  forgery.1 

8.  By  Making  False  Entries  in  Books.  —  Forgery  may  also  be  committed  by 
making  fraudulent  entries  in  books. 

In  Passbooks.  —  Thus  it  is  forgery  to  make  a  false  entry  in  passbooks  of  a 
bank,  as  they  arc  in  one  sense  the  common  property  of  the  bank  and  the 
depositor,  and  the  entries  therein  are  evidence  between  them.2  In  law  the 
person  making  the  false  entry  is  presumed  to  have  intended  to  defraud  if  he 
meant  to  cover  up  for  any  period  of  time  the  illegal  taking  of  the  money.3 

False  Entries  by  Employees  in  Books  Kept  by  Them.  —  False  entries  and  false  addi- 
tions made  by  clerks,  cashiers,  and  tellers,  in  books  of  their  employers, 
whether  made  in  aid  of  the  perpetration  of  future  frauds  or  to  cover  up  past 
transactions,  have  also  been  held  in  a  number  of  cases  in  the  United  States  to 
constitute  forgery, 4  but  in  England  and  Canada  it  seems  that  this  does  not 
constitute  forgery.5 

False  Entries  by  Party  in  His  Own  Books.  —  There  is  some  conflict  of  opinion  as 
to  whether  a  person  who  makes  false  entries  in  his  own  books  is  guilty  of  for- 


State,  66  Ind.  331,  in  which  it  was  held  that 
penciling  on  the  margin  of  the  note,  after  its 
delivery,  the  words"  May  pay  Oct.  20th,  '78," 
was  not  forgery. 

1.  Missouri  Statute.  —  State  v.  Millner,  131 
Mo.  432.  In  this  case  the  court  said:  "The 
statute  (Rev.  Stat.  1889,  §  3641)  makes  it  a 
criminal  offense  to  alter,  forge,  or  counterfeit 
any  instrument  or  writing,  being  or  purport- 
ing to  be  the  act  of  another,  by  which  any 
pecuniary  demand  or  obligation  shall  purport 
to  be  increased,  discharged,  or  diminished,  but 
it  contains  no  provision  against  tearing  or  de- 
taching from  such  an  instrument  any  credit  or 
receipt  attached.  There  is  a  clear  distinction 
in  case  a  credit  is  indorsed  on  the  back  of  a 
note  or  duebill,  and  signed  by  the  payee,  or 
where  such  credit  is  indorsed  by  mutual  con- 
sent, and  subsequently  erased  or  altered  with 
intent  to  defraud,  and  where  the  credit  is  en- 
tered below  the  note  on  the  same  piece  of 
paper  with  intent  to  defraud.  In  the  first  class 
of  cases  the  offense  would  be  forgery,  within 
the  meaning  of  the  statute;  in  the  latter,  there 
being  no  alteration  or  change  in  the  words  or 
figures,  it  would  not  be.  The  indorsement  of 
the  credit  in  the  case  at  bar  formed  no  part  of 
the  duebill,  and  the  detachment  thereof  by 
defendant  was  not  forgery  within  the  mean- 
ing of  the  statute." 

2.  Passbooks. —  Reg.  v.  Smith,  9  Cox  C.  C. 
162;  Reg.  z\  Moody,  9  Cox  C.  C.  166;  Rex  v. 
Harrison,  1  Leach  C.  C.  180.  A  person  was 
indicted  fur  forging  a  banker's  passbook  with 
intent  to  defraud.  He  was  treasurer  of  a 
trades  union  which  was  an  illegal  society.  It 
was  contended  that  such  a  society  having  no 
legal  existence  could  possess  no  funds,  and 
therefore  could  not  be  defrauded.  The  ob- 
jection was  held  applicable  only  to  the  sum- 
mary proceedings  before  magistrates  provided 
by  the  Friendly  Societies  Acts,  but  did  not 
extend  to  deprive  the  society  of  its  remedy  by 
indictment.  Reg.  v.  Dodd,  iS  L.  T.  N.  S. 
89. 

3.  People  v.  Phelps,  49  How.  Pr.  (N.  Y.  Oyer 
&  T.  Ct.)  462. 

4.  By  Employees  in  Books  Kept  by  Them.  — 

Com.  v.  McDowell,  Vaux  (Pa.)  167;  People  v. 
Phelps,  49  How.  Pr.  (N.  Y.  Oyer  &  T.  Ct.)  462; 


Com.  v.  Luberg,  94  Pa.  St.  85;  Com.  v.  Nichol- 
son, cited  in  Biles  v.  Com.,  32  Pa.  St.  529,  75 
Am.  Dec.  568;  State  v.  Goodrich,  67  Minn. 
176.  Compare  In  re  Tully,  20  Fed.  Rep.  812, 
where  it  was  held  that  false  entries  made  in 
the  usual  books  of  account,  or  memoranda  on 
slips  directing  such  entries  by  others,  made 
by  an  officer  or  employee  of  a  bank  for  the 
purpose  of  concealing  his  embezzlements,  do 
not  constitute  forgery  as  defined  and  recog- 
nized by  the  courts  of  England. 

Entries  to  Defraud  Stockholders.  —  Making 
false  and  fraudulent  entries  in  the  books  of  a 
bank  with  intent  to  defraud  the  stockholders 
and  creditors  is  forgery.  Com.  v.  Huntzinger, 
35  Pittsb.  Leg.  J.  (Pa.)  364. 

False  Entry  in  Books  of  Public  Office.  —  A  con- 
viction of  forgery  will  be  sustained  where  the 
evidence  shows  that  the  defendant  made  a 
false  entry  in  a  ledger  under  his  control  as 
cashier  or  clerk  in  a  public  office,  for  the  pur- 
pose of  deceiving  or  defrauding.  People  v. 
Phelps,  49  How.  Pr.  (N.  Y.  Oyer  &  T.  Ct.)  462. 
A  city  assessment  roll  is  a  book  of  accounts 
within  section  2582  of  the  Code  of  1871,  which 
makes  it  forgery  to  fraudulently  alter  an  entry 
in  any  book  of  accounts  kept  in  a  public  office. 
Turbeville  v.  State,  56  Miss.  793. 

False  Entry  by  Corporate  Officer. —  Where  the 
president  of  a  life  insurance  company  com- 
promised a  claim  for  four  hundred  dollars, 
and  sent  in  the  agreement  stating  that  the 
amount  was  fourteen  hundred  dollars,  and 
converted  the  difference  between  these 
amounts,  he  was  guilty  of  forgery  under  a 
statute  declaring  it  to  be  forgery  for  an  officer 
of  a  corporation  to  falsify  or  unlawfully  alter 
any  writing  appertaining  to  its  business. 
People  v.  Underhill,  75  Hun  (N.  Y.)  329. 

5.  Rule  in  England  and  Canada.  —  Making 
false  entries  in  a  book  does  not  constitute  the 
crime  of  forgery  according  to  the  laws  of  Eng- 
land and  Canada.  Ex  p.  Lamirande,  10  L.  C. 
Jur.  280.  Thus  it  has  been  held  not  a  forgery 
for  the  paying  teller  of  a  bank  to  make  false 
entries  in  the  books  of  the  bank  as  to  the 
amount  of  cash  and  securities  on  hand  for  the 
purpose  of  facilitating  embezzlement.  In  re 
Windsor,  10  Cox  C.  C.  118;  Reg.  v.  Black- 
stone,  9  Crim.  L.  Mag.  4S8. 
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gery  In  one  case  this  was  denied,  but  probably  because  of  the  peculiar  word- 
ing of  a  statute.1  In  another  it  was  held  that  a  fraudulent  alteration  of  a 
settlement  of  a  book  account,  by  the  introduction  of  false  items  subsequent  to 
the  settlement,  for  the  purpose  of  injuring  the  party  charged,  was  forgery. 

IV.  Instruments  Subjects  of  Forgery  —  1.  Statement  of  General  Rules.  — 
As  a  general  rule,  any  writing  in  such  form  as  to  be  the  means  of  defrauding 
another  may  be  the  subject  of  forgery,  or  alterations  in  the  nature  of  forgery. 
The  offense  may  be  committed  in  respect  of  any  writing  which  if  genuine 
would  operate  as  the  foundation  of  another's  liability.*  The  writing  need  not 
be  such  as  if  genuine  would  be  legally  valid.  If  it  is  calculated  to  deceive, 
and  intended  to  be  used  for  a  fraudulent  purpose,  this  is  enough.  An 
instrument  valid  on  its  face  is  equally  the  subject  of  felonious  forgery  or  felo- 
nious uttering,  though  collateral  or  extrinsic  facts  of  whatever  character 
may  exist  that  would  render  it  absolutely  void  if  genuine.6  So  an  instru- 
ment falsely  made  with  intent  to  defraud  is  a  forgery  though  if  it  had  been 
genuine  other  steps  must  have  been  taken  before  the  instrument  would  have 
been  perfected,  and  these  steps  are  not  taken.7 

instrument  Void  on  its  Face.  —  An  instrument  which  is  void  on  its  face  is  not, 
as  a  general  rule,  the  subject  of  forgery,8  because  it  has  not  the  capacity  of 


1.  In  Parties'  Own  Books.  —  State  v.  Young, 
46  N.  H.  266,  88  Am.  Dec.  212.  Commenting 
on  this  decision,  Wharton  says  this  doctrine 
"  was  apparently  denied  in  New  Hampshire 
in  1865,  in  a  case  where  it  was  held  not  forgery 
for  a  man  to  make  a  false  entry  in  his  own 
account  book  —  a  proposition  which  is  correct 
in  those  cases  where  the  accountant  in  ac- 
counting acts  exclusively  in  his  own  behalf, 
and  where  his  entries  do  not  bind  another. 
But  the  rule  is  not  law  in  respect  to  an  ac- 
countant who  acts  as  agent  for  another,  whom 
he  thus  binds;  nor  is  it  law  in  those  states  in 
which  a  forged  book  account  may  be  legal  evi- 
dence in  support  of  a  plaintiff's  claim.  Per- 
haps, however,  we  may  trace  the  decision  of 
the  court  in  this  case  to  the  peculiar  structure 
of  the  New  Hampshire  statute.    '  In  examining 
our  statute,'  said  Sargent,  J.,  who  gives  the 
opinion  of  the  court,    '  it  will  be  seen  that 
almost  every  form  of  writing  or  instrument 
known  to  the  law  is  specifically  enumerated  as 
the  subject  of  forgery,  but  no  mention  is  made 
of  accounts  or  books  of  account.    Is  it  not 
probable  that  if  the  law  was  intended  to  apply 
to  so  common  a  thing  as  accounts  they  would 
have  been  mentioned  with  the  other  things 
specified?"    I  Wharton    Cr.  L.  (3d    ed.),  § 
666. 

2.  Barnum  v.  State,  15  Ohio  717,  45  Am. 
Dec.  601. 

3.  Instruments  Capable  of  Defrauding.  —  Ber- 
risford  v.  State,  66  Ga.  53;  Arnold  v.  Cost,  3 
Gill  &  J.  (Md.j  219;  State  v.  Briggs,  34  Vt. 
501;  State  v.  Kimball,  50  Me.  409. 

The  Writing  as  to  Which  Forgery  May  Be  Com- 
mitted.—  At  common  law  it  was  doubtful 
whether  forgery  could  be  committed  of  any 
documents  except  matters  of  record,  docu- 
ments of  a  public  nature  (such  as  a  privy  seal, 
a  certificate  of  holy  orders,  etc.)  or  a  deed  or 
will.  Hawk.  P.  C,  b.  1,  c.  70.  8,  o,  10,  3 
Chitty  Crim.  L.  (2d  ed.)  1022.  But  in  Rex  v. 
Ward,  2  Ld.  Raym.  1461,  it  was  held  after 
solemn  argument  that  forgery  might  be  in  re- 
spect of  any  writing  whatever  by  which  an- 
other might  be  defrauded. 
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Forgery  of  Printed  or  Engraved  Instrument.  — 

Forgery  may  be  of  a  printed  or  engraved  as 
well  as  of  a  written  instrument.  Com.  v. 
Ray,  3  Gray  (Mass.)  441. 

4.  Instruments  Operating  as  Foundation  of 
Liability.  —  Ames's  Case,  2  Me.  365;  Com.  v. 
Ray,  3  Gray  (Mass.)  446;  Shannon  v.  Stale, 
109  Ind.  407,  Garmire  v.  State,  104  Ind.  444; 
State  v.  Van  Auken.  98  Iowa  674. 

5.  Validity  of  Instrument  Unnecessary.  —  Hop- 
per's Case,  3  C.  H.  Rec.  (N.  Y.)  142;  People 
v.  Krummer,  4  Park.  Cr.  Rep.  (N.  Y.  Super. 
Ct.)  217;  John  v.  State,  23  Wis.  504. 

6.  Validity  of  Instrument  on  Its  Face  Sufficient. 
—  People  v.  Rathbun,  21  Wend.  (N.  Y.)  509; 
People  1.  Galloway,  17  Wend.  (N.  Y.)  540; 
Russ  on  Cr.  317-328;  State  v.  Johnson,  26 
Iowa  407,  96  Am.  Dec.  158;  State  v.  Hilton,  35 
Kan.  339;  State  v.  Pierce,  8  Iowa  231. 

In  order  to  sustain  a  conviction  for  know- 
ingly uttering  a  forged  check,  the  instrument 
need  not  be  so  made  that  if  genuine  it  would 
be  valid.  In  Rex  v.  Heleliilii,  5  Hawaiian 
16,  a  check  informally  and  awkwardly  drawn 
was  held  to  be  valid,  when  coupled  with  the 
statement  of  the  defendant,  the  indorser,  that 
it  was  genuine. 

7.  Necessity  of  Taking  Other  Steps  to  Perfect 
Instrument  Immaterial.  —  Com.  v.  Costello,  120 
Mass.  358;  Costley  v.  State,  14  Tex.  App.  156; 
People  v.  Bibby,  91  Cal.  470. 

8.  Instruments  Void  on  Their  Face  Not  Subjects 
of  Forgery  —  Alabama.  —  Rembert  v.  State,  53 
Ala.  467,  25  Am.  Rep.  639;  Hobbs  v.  State,  75 
Ala.  1. 

Illinois.  —  Brown  v.  People,  86  111.  239,29 
Am.  Rep.  25. 

Iowa.  —  State  v.  Pierce,  8  Iowa  231. 

Maine.  —  Abbott  v.  Rose,  62  Me.  194,  16 
Am.  Rep.  427. 

Massachusetts.  —  Com    v.  Hinds,  101  Mass. 

209. 

Minnesota.  —  State  v.  Wheeler,  19  Minn.  98. 
Nebraska.  —  Roode  v.  State,  5  Neb.  174,  25 

Am.  Rep.  475-  „     ,         „  ... 

New  York.  —  Fadner  v.  People,  33  Hun  (N. 
Y.)  240;  People  v.  Wilson,  6  Johns.  (N.  Y.) 
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effecting  fraud.1  The  rule,  however,  is  subject  to  this  qualification,  that  if 
the  instrument  does  not  appear  to  have  any  validity  or  show  that  another 
might  be  injured  by  it,  but  extrinsic  facts  exist  by  which  the  holder  might 
be  enabled  to  defraud  another,  then  the  offense  is  complete,  and  an  indict- 
ment averring  the  existence  of  the  extrinsic  facts  will  be  sustained  2  It  has 
also  been  held  that  an  instrument  which  is  not  nudum  pactum,  but  merely 
void  as  being  against  public  policy  or  ultra  vires,  may  be  the  subject  of 
forgery.-*  J 

2.  Particular  Instances  of  Instruments  Held  Subjects  of  Forgery  — ORDERS 
FOR    MONEY   OR   GOODS.  —  Orders,  as  for  instance   orders    for'  money* 

320;  People  v.  Harrison,  8  Barb.  (N.  Y.)  560; 
Cunningham  v.  People,  4  Hun  (N.  Y.)  455. 

Tennessee.  — State  v.  Ward,  7  Baxt.  (fenn.) 
76;  State  v.  Corley,  4  Baxi.  (Tenn.)  410;  State 
v.  Smith,  8  Yerg.  (Tenn.)  150;  State  v.  H  umph- 
reys,  10  Humph.  (Tenn  )  442. 

Texas.  —  Howell    v.    State,    37   Tex.  591; 
Henderson  v.  State,  14  Tex.  503. 

Bill  Whose  Circulation  Is  Illegal.  —  Offering 
for  circulation  a  forged  bill  which,  if  genuine, 
would  be  void  by  statute,  and  therefore  in- 
capable of  circulation,  is  not  a  felony.  People 
v.  Wilson,  6  Johns.  (N.  Y.)  320. 

Instrument  Not  in  Form  Prescribed  by  Statute. 

—  It  has  been  held  that  where  a  statute 
authorizes  an  instrument  not  known  to  the 
common  law,  and  so  prescribes  its  form  as  to 
render  any  other  form  null,  forgery  cannot  be 
committed  by  making  an  instrument  in  any 
form  not  provided  by  such  statute,  even 
though  it  is  so  like  the  genuine  as  to  deceive 
most  persons.  Cunningham  v.  People,  4  Hun 
(N.  Y.)4S5. 

1.  Incapacity  to  Defraud.  —  Rembert  v.  State, 
53  Ala.  467,  25  Am.  Rep.  639;  Hobbs  v.  State, 
75  Ala.  1. 

2.  Void  Instruments  Sometimes  Subject  of  For- 
gery. —  Rembert  v.  State,  53  Ala.  469,  25  Am. 
Rep.  639. 

3.  Instruments  Void  as  Against  Public  Policy. 

—  People  v.  Munroe,  100  Cal.  664,  3S  Am.  St. 
Rep.  323. 

4.  Orders    for    Money  —  Eng land.  —  Rex  v 
Ward,  2  East  P.  C.  861. 

Canada.  —  Reg.  v.  Parker,  15  U.  C.  C.  P. 
15;  Reg.  v.  Steel,  13  U.  C.  C.  P.  619;  Reg.  v. 
Tuke,  17  U.  C.  Q.  B.  296.  Compare  Reg.  v 
Reopelle,  20  U.  C.  Q.  B.  260. 

United  States.  —  U.  S.  v.  Shellmire,  1 
Baldw.  (U.  S.)  370;  U.  S.  v.  Green,  2  Cranch 
(C  C.)  520. 

^Alabama.  —  Jones  v.  State,  50  Ala.  161; 
Lampkin  -'.  State,  105  Ala.  1;  Baysinger  v. 
State,  77  Ala.  63,  54  Am.  Rep.  46;  Wrights. 
State,  79  Ala.  262;  Williams  v.  State,  61 
Ala.  33;  Lee  v.  State,  (Ala.  1898)  23  So. 
Rep.  669;  Anderson  v.  State,  65  Ala.  553; 
Henderson  v.  State,  (Ala.  1899)  25  So.  Rep.' 
236. 

Florida.  —  Smith  v.  State.  29  Fla.  408. 

Georgia.  —  Burke  v.  State,  66  Ga.  157; 
Thomps  v.  State,  59  Ga.  784. 

Iowa.  —  State  v.  Baumon,  52  Iowa  68. 

Indiana.  —  Powers  v.  State,  87  Ind.  97. 

A'ansas.  —  State  v.  Lee,  32  Kan.  360. 

Louisiana.  — State  v.  Jefferson,  39  La.  Ann. 
331- 

Massachusetts.  —  Com.  v.  Parsons,  138  Mass. 


189;  Com.  v.  Ayer,  3  Cush.  (Mass.)  150;  Com. 
v.  Kepper,  114  Mass.  278. 

Michigan.  —  People  v.  Brigham,  2  Mich.  550. 
New  Hampshire.  —  State   v.  Young,  47  N. 
H.  402. 

New  York.  —  People  v.  Krummer,  4  Park. 
Cr.  Rep.  (N.  Y.  Super.  Ct.)  217;  People  v.  Brie, 
43  Hun  (N.  Y.)  317;  Harris  v.  People,  9  Barb. 
(N.  Y.)  664. 

North  Carolina.  —  State  v.  Keeter,  80  N.  Car. 
472;  Slate  v.  Leak,  80  N.  Car.  403. 

Ohio.  —  Evans  v.  State,  8  Ohio  St.  106  70 
Am.  Dec.  98. 

Tennessee.  —  Walton  v.  State,  6  Yerg.  (Tenn  ) 
377- 

Texas.  —  Hendricks  v.  State,  26  Tex.  App 
176,  8  Am.  St.  Rep.  463. 

Instruments  Construed  to  Be  Orders  for  Payment 
of  Money. —  The  following  irstruments  have 
been  held  orders  for  the  payment  of  money 
and  subject  of  forgery: 

"Wen.  19th.    Mr.  Davis:  pleas  let  the  boy 
have  $6.00  dolers   for   me.      B.  W.  Earl." 
Evans  v.  State,  8  Ohio  St.  196,  70  Am  Dec 
98.  •  ■ 

"  Mr  Campbell:  please  give  John  Kepper 
$10.  Frank  Neff."  Com.  v.  Kepper  '114. 
Mass.  278. 

"  Dear  Sir:  Please  let  the  bearer  of  this  have 
five  dollars  on  my  charge.  John  Singleton." 
State  v.  Baumon,  52  Iowa  68. 

"  Uniontovvn,  August  23,  1878.  Mr.  Cohen: 
Please  send  me  ten  dollars,  and  I  will  sell 
some  cotton  next  week,  and  pav  vou  the  money 
back.  Henry  Goldmon."  Williams  v.  State, 
61  Ala.  33. 

An  order  dimly  written  in  pencil,  directing 
the  sending  of  "  $450  cents  "  and  signed  ap- 
parently "  G.  W.  McGowe."  Baysinger  v. 
State,  77  Ala.  63,  54  Am.  Rep.  46. 

A  written  acknowledgment  that  A.  picks  so 
many  pounds  of  cotton,  purporting  to  be 
signed  by  the  proper  party.  State  v.  Jefferson, 
39  La.  Ann.  331. 

"  Mr.  Goldstone:  Please  let  Bare  Have  the 
sume  of  $5  dollars  in  Grosses  and  charge  the 
same  to  Dr.  F.  T.  Cook."  Hendricks  v.  Stale, 
26  Tex.  App.  176,  8  Am.  St.  Rep.  463. 

"  Mr.  Riven:  Sir,  please  let  J.  M.  have  $250 
cents  and  charge  it  to  J.  D."  Lampkin  v. 
State,  105  Ala.  1. 

"  I  have  bought  of  Barnhardt  Krummer  two 
Frocks  for  $7.  Ask  your  employers  for  the 
money  and  let  him  have  it.  Mrs.  Williams." 
People  v.  Krummer,  4  Park.  Cr.  Rep.  (N.  Y. 
Super.  Ct.)  217. 

"$3.50.    Carick,  April  10,  1863.    J.  McL., 
tailor:  Please  give  Mr.  A.  S.  to  the  amount 
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of  $3  50  and  by  so  doing  you  will  oblige  me." 
Reg.  v.  Steel.  13  U.  C.  C.  P.  619. 

"Mr  W.:  please  let  the  bearer,  W.  F.,  have 
the  amount  of  £10,  and  you  will  oblige  me. 
B.  B.  Mitchell."    Reg.  v.  Tuke,  17  U.  C.  g. 

B.  296.  ,  , 

An  order  "  to  send  the  money  may  be  sub- 
ject of  forgery.  Wright  v.  State,  79  Ala.  202; 
And  so  may  an  order  drawn  by  a  county  board 
of  instruction,  as  an  allowance  for  an  account 
approved  by  the  board,  and  directed  to  the 
county  treasurer,  for  the  payment  of  money. 
Smith  v.  State,  29  Fla.  408. 

"  Mr  Savish:  Let  Dave  Lee  have  the 
amount  of  $2.  H.  S.  Minous."  Lee  v.  State, 
(Ala.  1898)  23  So.  Rep.  669. 

1  Orders  for  Goods —  United  States.  —  U.  s. 
v.  Brown,  3  Cranch  (C.  C.)  268;  U.  S.  v.  Book, 
2  Cranch  (C.  C.)  294. 

Alabama.  —  Anderson  v.  State,  65  Ala.  553; 
Allen  v.  State,  74  Ala.  557;  Hobbs  v.  State,  75 
Ala  1 

California.  —  People  v.  Way,  10  Cal  336. 
Connecticut.  —  State  v.  Cooper,  5  Day  (Conn.) 

Georgia.  —  Burke  v.  State,  66  Ga.  157;  Bil- 
lups  v.  State,  88  Ga.  27. 

Indiana.  —  Stewart  v.  State,  111  Ind.  554; 
Garmire  v.  State,  104  Ind.  444- 

Louisiana.  —  State  w.  Wingard,  40  La.  Ann. 
733-  State  v.  Given,  32  La.  Ann.  782;  State  v. 
Morgan,  35  La.  Ann.  293;  State  v.  Outs,  30 
La.  Ann.  1155;  State  v.  Ferguson,  35  La.  Ann. 

J°  Massachusetts.  —  Com.  v.  Fisher,  17  Mass.  46 
Michigan.  —  People. v.  Phillips,  (Mich.  1898) 

77  N.  W.  Rep.  245. 

Missouri.  —  State  v.  Gullette,  121  Mo.  447- 
Nebraska.  —  Morearty  v.  State,  46  Neb.  652. 
New  York.  —  Heath's  Case,  2  C.  H.  Rec 

(N  Y  )  54-    Harris  v.  People,  9  Barb.  (N.  Y.) 

664;  Noakes  v.  People,  25  N.  Y.  380;  People 

v.  Shaw,  5  Johns.  (N.  Y.)  236 

North  Carolina.  —  State  v.  Lane,  80  N.  Car. 

407.  .  „ 

Ohio.  —  Chidester  v.  State,  25  Ohio  St.  433- 
South  Carolina.  —  State  ».  Holley,  1  Brev. 
(S.  Car.)  35. 

Tennessee.  -  Peete  ».  State,  2  Lea  (Tenn.) 
513;  Hale  v.  State,  I  Coldw.  (Tenn.)  167,  78 
Am".  Dec.  488. 

Texas.  —  Rollins  v.  State,  22  Tex.  App.  54», 
58  Am.  Rep.  659;  Anderson  v.  State,  20  Tex. 
App  595.    See  also  Crawford  v.  State,  (Tex. 
Crim.  App.  1899)  50  S.  W.  Rep.  378;  Scott  v. 
State,  (Tex.  Crim.  App.  1898)  48  S.  W.  Rep.  523. 
Vermont.  —  State  v.  Nevins,  23  Vt.  519. 
Hawaii.  —  Rex  v.  Kaleluhi,  3  Hawaiian  417. 
Instruments  Construed  as  Orders  for  Goods.  — 
The  following  have  been  held  orders  for  goods 
and  the  subjects  of  forgery: 

"Wortham,  freston  Co  texas.  Mr  alien 
bounds  please  let  Aron  Williams  have  1  par 
shose  1  par  pants  and  charge  the  same  bv 
this.  Aug  the  16  1884.  p  c  Stubbs."  Wil- 
liams v.  State,  24  Tex.  App.  342. 

"  May  let  L.  R.  have  $19  in  goods,  and 
charge  to  me."  Peete  v.  State,  2  Lea  (Tenn.) 
513- 


"Apolas  &  Halsal:  Please  let  Mr.  G.  B.  Rol- 
lins have  $4.00  in  goods,  and  oblige.  Charge 
to  me.  Joel  Eller."  Rollins  v.  State,  22  Tex. 
App.  548,  58  Am.  Rep.  659.  _ 

"  Sir:  Let  the  bearer  have  one  pair  of 
boots.  Yours,  etc.,  Levin  Stewart."  U.  S.  v. 
Book,  2  Cranch  (C.  C.)  294. 

The  following  letter:    "  Let  A.,  the  bearer, 
have  what  articles  he  wants,  and  present  the 
bill  to  be  paid  on  1st  of  month  at  my  office, 
and  signed.    Allen  v.  State,  74  Ala.  557- 

"  Messrs.  D.  &  D. :  Please  to  let  the  bearer 
trade  ten  dollars  out  of  your  store,  and  oblige 
yours,  etc."    State  v.  Cooper,  5  Day  (Conn.) 

250.  '  .  , 

"  George:  Let  the  boy  have  $2  worth  of 
what  he  wants."    Burke  v.  State,  66  Ga.  157. 

"  Halls  and  Davisons:  Please  let  this  boy 
have  a  soot  of  cloth.  Mrs.  Wilson."  Stewart 
v.  State,  113  Ind.  505. 

"  Mr.  P.:  Sir,  deliver  my  son  one  pair  ot 
walking  shoes,  and  charge  the  same  to  me. 
Yours,  J.  F."    Com.  v.  Fisher,  17  Mass.  46. 

"  Mr.  S.:  Sir,  let  the  bearer  trade  thirteen 
dollars  twenty-five  cents,  and  you  will  much 
oblige  yours,  etc."  People  v.  Shaw,  5  Johns. 
(N.  Y.)  236. 

"Akron,  May  2,  1874.  Mr.  Schroeder: 
Please  let  Mr.  Borswick  have  his  clothes,  and 
I  will  hold  his  pay  till  next  Tuesday,  and  will 
see  that  paid  for.  J.  Butler."  Chidester  v. 
State,  25  Ohio  St.  433-  .„ 

"  Please  send  me  word  how  long  you  will 
give  Stephen  to  pay  for  the  bed,  and  if  you 
will  allow  him  time  enough  to  pay  for  it,  let 
him  have  a  cheap  bureau  as  cheap  as  possible, 
and  I  will  see  that  you  get  so  much  a  week, 
and  oblige."    Hobbs  v.  State,  75  Ala.  I. 

"  Bleas  let  James  Johnson  have  ten  dollars 
worth  of  dry  goods,  $10,  and  send  the  Bill. 
J  Dillinger."    State  v.  Morgan,  35  La.  Ann. 

293.  „       .  , 

"  Mr.  Allen:  Please  let  A.  Garmire  have 
team  to  go  to  Mongo  and  charge  same  to  me. 
T.    Hudson."     Garmire    v.  State,   104  Ind. 

4  "Mr.  Brotherton:  Let  the  bearer  have  $3.00 
worth  of  drv  goods,  and  charge  to  my  ac- 
count.     Respectfully,     Mrs.    Ann  Jones. 
Wilcoxson  v.  State,  60  Ga.  184. 

"  Koki.  Dear  Sir  You  give  cloth  to  Samuel 
Kalaluhi.  (Signed)  Nohea."  This  order  was 
held  to  be  a  forgery,  although  it  did  not  name 
the  value  and  quantity  of  the  goods.  Rex  v. 
Kalaluhi,  3  Hawaiian  417. 

Order  for  the  Delivery  of  a  Diploma.  —  Mrs. 
A  C  Neal:  Please  send  my  diploma  to  me  by 
this  young  man.  W.  W.  Wolfe."  Alexander 
v  State,  28  Tex.  App.  186. 

When  Extrinsic  Facts  Must  Be  Shown  to  Create 
Obligation.  —  A  mere  request  from  one  person 
to  let  another  have  goods,  without  a  further 
request  that  they  will  be  charged  to  some  par- 
ticular person,  does  not,  on  its  face,  impose  an 
obligation;  and  it  is  not  the  subject  of  forgery 
unless  extrinsic  facts  are  adduced  to  show  that 
it  would  in  fact  create  an  obligation.  Craw- 
ford v.  State,  (Tex.  Crim.  App.  1899)  50  S.  W. 
Rep.  378. 
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acceptance  of  the  order  to  constitute  the  crime  1 

Date.  —  Nor  is  it  essential  that  the  order  be  dated  2 

Need  Not  Be  Addressed  to  Any  Particular  Person.  —  So  to  consrif-nr^  a  fn. 
not  necessary  that  the  order  be  addressed  to  any  pe«oS        ame  F*"  *  * 

Payable  to  Bearer.  —  If  the  order  is  made  payable  to  "  bearer  "ir  ™11  , 
tute  a  forgery  though  the  name  of  the  payee  is  not  dven  *  an    jff  S?^ 
the  case  where  the  order  is  merely  to  "  pay  this  man  ' ' 

Obligation  to  Honor  the  Order.  —  It  is  not  nerocoar,,  fV,-,*  ft 
the  order  is  drawn  be  under  any  oblation  to  Zy  f, '« P"  ^  "<""  whora 

Acceptance  of  Conditional  Order.  —  An  arrpnfanrp       o  i  , 

delivery  of  goods  may  also  be  thl ^ubPTfo  °  ~ U*. ^'"^  0rder  the 

ChecksTecSe°ptYs  SlS^p0'  Exchan!E7bakk  notes  oR  Bills, 
a,  jm^wfts,  -UUEBILLS.  —  Promissory  notes  are  subjects  of  forgery/2 


1.  Acceptance  of  Order  Unnecessary.  —  Hale  v 
State  i  Coldvv.  (Tenn.)  167,  78  Am.  Dec.  488: 
Crawford  v.  State,  31  Tex.  Crim.  Rep.  51  ' 

2.  Date  Unnecessary.  —  Thomas  v.  State,  <q 

S^w!  Rep.  500."      StatC'  (TCX-  APP-  l889)  26 

3.  Need  Not  Be  Addressed  to  Particular  Person 

-  Powers  v.  State,  87  Ind.  g7;  State  v.  Bau- 
mon,  52  Iowa  68;  Reg.  v.  Parker,  15  U  C  C 
P.  15;  Peete  v.  State,  2  Lea  (Tenn.)  513,  More- 
!rt£  ^Stote'  I6.  Neb-  652:  N°akes  v.  People, 
^  w  I  1  Dlx°V  Sta,e.  (Tex.  App.  1889 
26  S.  W.  Rep.  500;  State  v.  Gullette,  121  Mo 
447-  But  see  State  v.  Lamb,  65  N.  Car  4Iq' 
in  which  the  rule  seems  to  be  otherwise  be- 
cause of  3  special  statutory  provision 

4.  Order  Payable  to  Bearer.  —  People  v  Brie- 
ham  2  Mich.  550.  See  also  People  v.  James 
110  Cal.  155.  J  ' 

5.  Order  Payable  to  "  This  Man."  -  Thomas  v 
State,  5q  Ga.  784. 

6.  Obligation  to  Pay  Unnecessary,  —  Com  v 
Kepper  114  Mass.  2;8;  Com.  v.  Fisher,'  17 
Mass.  46;  People  v.  Way,  10  Cal.  336.  Contra 
State  v.  Lamb,  65  N.  Car.  419,  under  a  statute 
which  makes  it  an  essential  of  the  offense  that 
the  drawee  be  under  obligation  to  obey  the 
order.  ' 

7.  Immateriality  of  Formal  Defects.  —  Craw- 

ford  v.  State,  31  Tex.  Crim.  Rep  51 

8.  Legal    Disability    of    Drawee.  —  Heath's 
Case,  2  C.  H.  Rec.  (N.  Y.)  54. 

Order  Signed  in  the  Name  of  a  Married  Woman 
—  in  Wilcoxson  v.  State,  60  Ga.  184  it  was 
contended  in  behalf  of  the  defendant  that  the 
instrument  which  he  was  charged  with  having 
uttered  and  published  as  true  had  no  leeal 
efficacy;  that  it  was  signed  by  a  married  wom- 
an, with  directions  to  charge  the  goods  to 
her  account;  that  if  the  paper  had  been  a  true 
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genuine  paper,  it  would  not  have  created  any 
legal  liability  on  anybody.  It  was  held,  how- 
ever, that  conviction  was  properly  found  on 
the  ground  that  when  a  married  woman  signs 
a  promissory  note  or  an  older  for  money  or 
goods,  the  legal  presumption  is,  in  the  absence 
of  any  proof  to  the  contrary,  that  she  has  a 
separate  estate  out  of  which  she  intends  to 
pay  it. 

9.  Effect  of  Prefixing  the  Word  "  Please  "  — 

Evans  v.  State,  8  Ohio  St.  196,  70  Am  Dec 
98;  Reg.  v  Tuke,  17  U.  C.  Q.  B.  296;  Reg.  v\ 

R  '  %  r-  C  R  6r9!  State  *  Holley,  1 
orev.  (5.  Car.)  35. 

10.  Order  for  Intoxicating  Liquor  for  Indians  — 

People  v.  James,  no  Cal.  155. 

11.  Conditional  Order  —  Acceptance  of.  —  Com 

v.  Ayer,  3  Cush.  (Mass.)  150. 

12.  Promissory  Notes.  —  Hawkeswood's  Case 
2  East  P.  C.  955;  Butler  v.  State.  22  Ala.  43^ 
Barfield  v.  Stale,  29  Ga.  127.  74  Am.  Dec.  49 
Harding  v.  State,  54  Ind.  359;  State  v.  Sher- 
wood, 90  Iowa  550,  48  Am.  St.  Rep.  461-  State 
v  Mott,  16  Minn.  472;  Poage  v.  State,  3  Ohio 
St.  229;  Powell  v.  Com.,  11  Gratt.  fVa.)  822- 
Reg.  v.  McDonald,  12  U.  C.  Q.  B.  543. 

An  instrument  purporting  to  be  signed  by 
and  Payable  to  his  order  is  not  a  promis- 
sory note  until  indorsed.  But  an  allegation 
that  U.  forged  an  indorsement  upon  a  promis- 
sory note  may  be  sustained  although  the  writ- 
ing became  a  promissory  note  only  when  it 
was  indorsed.  Com.  v.  Dallinger,  118  Mass 
430. 

Photographic  Impression  of  Note.  —  Under  the 
English  statute  24  &  25  Vict.,  c.  98.  §  19,  it  is 
forgery  to  takea  positive  photographic  impres- 
sion of  a  note  on  glass  although  a  note  could 
not  be  printed  from  such  an  impression.  Reg 
».  Rinaldi,  Leigh  &  C.  330. 
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and  so  are  bills  of  exchange  1  though  being  without  a  revenue  stamp,2 
bank  notes  or  bills,3  checks,4  though  made  payable  to  bearer.5  receipts,* 
acquittances  for  a  specific  sum  of  money,7  and  duebills.8 

c.  Deeds,  Mortgages,  Warrants,  Bonds,  Book  Entries.  —  The  fol- 


Affirmation  of  Solvency  of  the  Maker  of  a  Note, 
being  a  simple  expression  of  opinion,  is  not  a 
subject  of  forgary.  State  v.  Givens,  5  A  la. 
747- 

1.  Bills  of  Exchange.  —  Reg.  v.  Harper,  7  Q. 
B.  Div.  78;  Laird  v.  State,  61  Md.  309;  StaTe 
v.  Jones,  1  Bay  (S.  Car.)  207. 

2.  Without  Revenue  Stamp.  —  Laird  v.  State, 
61  Md.  309. 

3.  Bank  Notes  or  Bills  —  United  States,  — 
U.  S.  v.  Winslow,  2  Cranch  (C.  C.)  147;  U.  S. 
v.  Turner,  7  Pet.  (U.  S.)  132;  U.  S.  v.  Brewster, 
7  Pet.  (U  S.)  164. 

Massachusetts.  —  Com.  v.  Riley,  Thach.  Cr. 
Cas.  (Mass.)  67;  Com.  v.  Woods,  10  Gray 
(Mass.)  477;  Com.  v.  Thomas,  10  Gray  (Mass.) 
483-  . 

Missouri.  — In  re  Truman,  44  Mo.  181. 
New  Jersey.  —  State  v.  Van  Hart,  17  N.  J.  L. 
327. 

New  York.  —  People  v.  Rhoner,  4  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  166;  People  v. 
Peabody,  25  Wend.  (N.  Y.)  473. 

Ohio.  —  Thompson  v.  State,  9  Ohio  St.  354. 

Pennsylvania.  —  Butler  v.  Com.,  12  S.  &  R. 
(Pa.)  237,  14  Am.  Dec.  679;  Clary  v.  Com.,  4 
Pa.  St.  210. 

Virginia.  —  Buckland  v.  Com.,  8  Leigh  (Va.) 
732;  Hendrick  v.  Com.,  5  Leigh  (Va.)  707; 
Com.  v.  Hensley,  2  Va.  Cas.  149. 

Vermont.  —  State  v.  Wilkins,  17  Vt.  151. 

The  Notes  of  a  Bank  Whose  Charter  Has  Expired 
which  purport  to  have  been  issued  prior  to 
such  expiration,  may  be  the  subject  of  for- 
gery. White  v.  Com.,  4  Binn.  (Pa.)  418; 
Buckland  v.  Com.,  8  Leigh  (Va.)  732. 

Notes  of  a  Nonexistent  Bank  may  be  the  sub- 
ject of  forgery,  under  a  statute  providing  for 
the  punishment  of  forgery  by  counterfeiting 
notes"  purporting"  to  be  issued  by  a  bank. 
State  v.  Hayden,  15  N.  H.  355. 

Notes  of  Private  Bank.  —  The  notes  of  a  pri- 
vate unchartered  banker  are  subjects  of  for- 
gery in  those  cases  where  the  statute  does  not 
positively  forbid  the  circulation  of  such  notes. 
Butler  v.  Com.,  12  S.  &  R.  (Pa.)  237,  14  Am. 
Dec.  679;  U.  S.  v.  Winslow,  2  Cranch  (C. 
C)  47- 

Note  of  Bank  in  Another  State.  —  The  forgery 
of  a  banknote  of  any  bank  of  a  sister  state,  or 
the  uttering  of  such  forged  note,  is  within  the 
Act  of  Assembly  of  December  8,  1794,  for  the 
punishment  of  forgery.  Com.  v.  Hensley,  2 
Va.  Cas.  149. 

Forging  or  uttering  in  the  province  of  New 
Brunswick  a  writing  purporting  to  be  a  bank- 
note issued  by  a  banking  company  in  the  state 
of  Maine  amounts  to  the  crime  of  forgery, 
though  it  is  not  proved  that  the  company  had 
power  by  its  charter  to  issue  notes  of  that  de- 
scription.   Reg.  v.  Brown,  8  New  Bruns.  13. 

4.  Checks  —  Alabama. — Thompson  v.  State, 
49  AH.  16. 

Illinois.  —  Crofts  v.  People,  3  111.  442. 
Iowa.  —  State  v.  Bigelow,  101  Iowa  430. 
Kentucky.  —  Barnes  v.  Com.,  (Ky.  1897)  41 
S.  W.  Rep.  772. 


Maryland.  —  Hawihorn  v.  State,  56  Md. 
530. 

Michigan.  —  People  v.  Kemp,  76  Mich.  410. 

Nevada.  — State  v.  Cleavland,  6  Nev.  181. 

New  York.  —  People  v.  Clements,  26  N.  Y. 
193;  People  v.  Howell,  4  Johns.  (N.  Y.)  296. 

Pennsylvania.  —  Drew  v.  Com.,  ^1  Whart. 
(Pa.)  279. 

Virginia.  —  Hendrick  v.  Com.,  5  Leigh  (Va.) 
708. 

Wisconsin.  —  State  v.  Coyle,  41  Wis.  267. 

Check  Signed  with  Fictitious  Firm  Name.  —  A 
person  charged  with  forging  a  check  signed 
by  a  firm  name,  cannot  be  convicted  under 
section  470  of  the  Penal  Code  if  there  is  no 
firm  of  that  name  although  he  may  have 
signed  such  firm  name  by  mistake,  intending 
to  designate  a  firm  of  a  different  name,  believ- 
ing the  name  signed  to  be  the  correct  name, 
but  he  is  guilty  of  making  and  passing  a  ficti- 
tious check,  and  should  be  prosecuted  under 
section  476  of  the  Penal  Code.  People  v. 
Elliott,  90  Cal.  586. 

Forgery  Punishable  Though  Similitude  Not 
Close.  —  One  who  forges  a  bank  check  may 
thereby  subject  himself  to  punishment  al- 
though there  is  no  such  close  similitude  as 
will  be  likely  to  deceive.  Barnes  v.  Com., 
(Ky.  1897)  41  S.  W.  Rep.  772. 

5.  Checks  Payable  to  Bearer.  —  State  v.  Cleav- 
land, 6  Nev.  181. 

6.  Receipts.  —  State  v.  Smith,  46  La.  Ann. 
1433;  State  v.  Shelters,  51  Vt.  102,  31  Am. 
Rep.  679;  Fonville  v.  State,  17  Tex.  App.  368; 
State  v.  Riebe,  27  Minn.  315;  Barnum  1. 
State,  15  Ohio  717,  45  Am.  Dec.  601;  Com.  v. 
Talbot,  2  Allen  (Mass.)  161;  Com.  v.  Ladd,  15 
Mass.  526;  Com.  v.  Brown,  147  Mass.  585,  9 
Am.  St.  Rep.  736;  Reg.  v.  Carson,  14  U.  C.  C. 
P.  309;  Rex  v.  Gade,  2  Leach  C.  C.  732. 

Illustration.  —  Thus  if  A,  who  has  received 
from  B  money  to  reimburse  A  for  a  payment 
alleged  by  A  to  have  been  made  by  him  to  C 
for  B,  afterwards  signs  C's  name  to  a  pre- 
tended receipt  for  the  amount,  and  delivers 
the  receipt  to  B,  he  is  guilty  of  forgery.  Fon- 
ville v.  State,  17  Tex.  App.  368. 

The  Writing  Must  Show  that  It  Was  a  Receipt, 
or  there  must  be  an  averment  that  it  was  so 
intended.  State  v.  Martin,  9  Humph.  (Tenn.) 
55. 

Receipt|Executed  by  Agent.  —  Where  one  with- 
out authority  executes  a  receipt,  which  on 
its  face  purports  to  he  executed  by  him  as 
agent  for  the  person  whose  name  he  signs,  he 
is  not  guilty  of  forgery  at  common  law  or 
under  Penal  Code,  §  470,  enumerating  the 
writings  which  may  be  the  subject  of  forgery. 
People  v.  Beudit,  11 1  Cal.  274. 

7.  Acquittance  for  Money  Obligation.  —  U.  S. 
v.  Green,  2  Cranch  (C.  C.)  521;  Rex  v.  Ferrers,. 
1  Sid.  278;  State  v.  Shelters,  51  Vt.  102,  31 
Am.  Rep.  679. 

8.  Duebills.  —  People  v.  Finch,  5  Johns.  (N. 
Y.)  237;  Gooden  v.  State,  55  Ala.  178;  Rem- 
bert  v.  State,  53  Ala.  467,  25  Am.  Rep.  639; 
Nelson  v.  State,  82  Ala.  44. 
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lowing  instruments  are  also  subjects  of  forgery:  deeds  conveying  lands,* 
although  the  reputed  grantor  be  dead,2  or  the  land  is  situated  outside  of 
the  state,3  and  although  such  deed  be  not  acknowledged  or  witnessed,  since 
it  is  valid  as  a  contract  upon  which  a  conveyance  can  be  enforced;4  mort- 
gages,5 or  discharges  of  mortgages;6  city  warrants;7  school  warrants;8 
county  warrants;9  bonds,10  though  issued  under  a  statute  which  is  possibly 
unconstitutional,11  or  though  some  doubts  may  be  raised  as  to  their  validity 
arising  from  the  recitals  in  the  condition;  12  an  assignment  of  a  bond  though 
not  under  seal;  13  and  book  entries  such  as  false  entries  in  a  journal.14 

d.  Records  of  Public  Office;  Judicial  Writs;  Railroad. 
Theatre,  or  Pawn  Tickets.  —  Records  of  a  public  office  may  be  forged, 15 


1.  Deeds.  —  People  v.  Flanders,  18  Johns.  (N. 
Y.)  164;  State  v.  Fisher,  65  Mo.  437;  Allgood 
v.  State,  87  Ga.  668;  Bennett  v.  State,  62  Ark. 
516;  Lassiter  v.  State,  35  Tex.  Crim.  Rep  540; 
Henderson  v.  State,  14  Tex.  503;  Phillips  v. 
State,  6  Tex.  App.  364;  Reg.  v.  Gould,  20  U. 
C.  C.  P.  159;  Reg.  v.  Ritson,  L.  R.  1  C.  C.  200. 

2.  Deed  Purporting  to  Be  Executed  by  Deceased 
Person. —  Henderson  v.  State,  14  Tex.  503; 
Bennelt  v.  State,  62  Ark.  516. 

3.  Deed  of  Lands  Situated  Outside  of  State.  — 
People  v.  Flanders,  18  Johns.  (N.  Y.)  164. 

4.  Unacknowledged  or  Unwitnessed  Deeds.  — 
Lassiter  v.  State,  35  Tex.  Crim.  Rep.  540. 

Absence  of  Formal  Words  of  Conveyance.  — 
Though  a  deed  be  wanting  in  formal  words  of 
conveyance,  if  it  shows  a  valuable  considera- 
tion, and  the  names  of  a  vendor  and  vendee, 
and  there  is  a  warranty  of  title,  the  legal  effect 
will  be  to  pass  title  if  genuine,  and  if  spurious 
it  will  be  a  subject  of  prosecution  for  forgery. 
Allgood  v.  State,  87  Ga.  668. 

5.  Mortgages.  —  People  v.  Sharp,  53  Mich. 
523;  People  v.  Caton,  25  Mich.  388;  Van 
Sickle  v.  People,  29  Mich.  61;  People  v.  Wat- 
kins,  106  Mich.  437. 

For  the  purposes  of  a  prosecution,  the 
acknowledgment  of  the  mortgage  may  be 
treated  as  part  of  the  instrument,  though 
neither  an  acknowledgment  nor  witnesses  are 
needed  to  make  the  mortgage  binding  as 
security.    People  v.  Sharp,  53  Mich.  523. 

Upon  a  charge  of  making  and  uttering  a 
forged  mortgage  and  certificate  of  acknowledg- 
ment on  the  13th  day  of  the  month,  the  fact 
that  the  certificate  when  produced  is  daled  the 
14th,  which  is  Sunday,  will  not  preclude  its 
reception  as  evidence,  upon  the  objection  that 
by  purporting  to  have  been  made  on  Sunday 
it  was  on  its  face  invalid  for  that  reason,  and 
hence  incapable  from  being  made  the  subject 
of  forgery.    Van  Sickle  v.  People,  29  Mich.  61. 

6.  Discharge  of  Mortgage.  —  People  v.  Swei- 
land,  77  Mich.  53;  Meserve  v.  Com.,  137 
Mass.  109. 

Effect  of  Payment  of  Mortgage.  —  The  forgery 
of  a  discharge  of  a  mortgage  may  be  a  crimi- 
nal offense  though  the  mortgage  has  been 
paid.    Com.  71.  Carroll,  122  Mass.  16. 

7.  City  Warrants. —  Raymond  v.  People,  2 
Colo.  App.  329;  State  v.  Brett,  16  Mont.  360, 
in  which  it  was  held  that  a  city  warrant  is  a 
"draft"  within  the  meaning  of  a  statute 
making  it  a  punishable  offense  to  forge  adraft. 

City  Stock.  —  A  certificate  of  indebtedness 
issued  by  the  mayor  and  city  council  of  Balti- 
more, known  as  "  city  stock,"  is  a  bond  within 
the   meaning   of    Maryland   Code,    art.  30, 


§  24,  relating  to  forgeries.  Bishop  v.  State,  55 
Md.  138. 

Auditor's  Warrant. —  Under  the  statutes  of 

Washington  making  it  a  punishable  offense  to 
forge  an  auditor's  warrant,  it  is  forgery  for 
one  to  falsely  indorse  the  name  of  the  payee 
upon  such  a  warrant.    State  v.  Barkuloo,  18 

Wash.  52. 

8.  School  Warrants.  —  Claiborne  v.  State,  51 
Ark.  88;  Crain  z.  State,  45  Ark.  450;  Kennedy 
v.  State,  33  Tex.  Crim.  Rep.  183;  People  v. 
Bibby,  91  Cal.  470. 

When  school  warrants  may  be  issued  by  two 
school  directors,  to  utter  a  false  warrant  in  the 
names  of  only  two  of  the  directors  is  forgery. 
Crain  v.  State,  45  Ark.  450. 

9.  County  Warrants.  —  State  v.  Fenly,  18  Mo. 
445- 

Unauthorized    Execution    by    County  Officer. 

—  In  a  statute  defining  forgery  in  the  third 
degree,  the  words  "  being  or  purporting  to  be 
the  act  of  another  "  refer  to  the  making  of  the 
instrument.  They  do  not  apply  to  the  unau- 
thorized execution  by  a  county  treasurer  in 
his  own  name  as  such  officer  of  an  instrument 
purporting  in  its  body  to  be  the  obligation  of 
the  county.  People  v.  Mann,  75  N.  Y.  484,  31 
Am.  Rep.  482. 

10.  Bonds.  —  Com.  v.  Linton,  2  Va.  Cas.  476; 
U.  S.  v.  Lawrence,  13  Blatchf.  (U.  S.)  211; 
Bowles  v.  State,  37  Ohio  St.  35;  Costley  v. 
State,  14  Tex.  App.  156;  Bishop  v.  State,  55 
Md.  138. 

Meaning    of    Word    "Bond."  — The  word 

"  bond  "  in  a  statute  prohibiting  the  forgery 
of  any  "  bond  or  writing  obligatory,"  means  a 
bond  binding  upon  some  obligor,  to  some 
obligee,  and  requiring  something  to  be  done 
which  if  not  done  can  be  compensated  by  an 
action  on  the  bond.  State  v.  Briggs,  34  Vt. 
501. 

11.  Bonds  Issued  under  Unconstitutional  Statute. 

—  Bowles  v.  State,  37  Ohio  St.  35. 

12.  Bonds  of  Doubtful  Validity  Because  of  Condi- 
tions. —  Com.  v.  Linton,  2  Va.  Cas.  476. 

13.  Assignment  of  Bond.  —  Slate  v.  Mistier, 
Add.  (Pa.)  44. 

14.  Book  Entries. — Peonle  v.  Phelps,  49  How. 
Pr.  (N.  Y.  Oyer  &  T.  Ct.)  462;  Biles  v.  Com., 
32  Pa.  St.  529,  75  Am.  Dec.  568. 

15.  Records  of  Public  Office.  —  Com.  v.  Cullen, 
13  Phila.  (Pa.)  442,  36  Leg.  Int.  (Pa.)  264; 
State  v.  Tompkins,  71  Mo.  613;  People  v. 
Turner,  113  Cal.  278;  State  v.  Eades,  68  Mo. 
150,  30  Am.  Rep.  7S0;  Ex  p.  Finley,  66  Cal. 
262;  People  v.  Marion,  29  Mich.  31;  Costley 
v.  State,  14  Tex.  App.  156. 

Tax  Duplicate.  —  A  tax  duplicate  is  not  a  rec- 
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as  for  instance,  a  certificate  of  record  falsely  purporting  to  be  made  by  the 
recorder  of  deeds,1  or  a  certified  copy  of  a  decree  of  divorce;*  and  also  judi- 
cial writs,3  railway  tickets4  or  passes,5  and  theatre  tickets6  or  pawnbroker  s 

tickets  ^  *  • 

e  MISCELLANEOUS.  —  There  are  also  many  other  instruments  in  addition 
to  those  already  enumerated,  which  have  been  held  the  subject  of  forgery,  to 
wit-  telegraphic  messages;8  witnesses'  certificates  payable  by  the  state ;  _  cer- 
tificate of  a  state  for  the  payment  of  money  due  a  member  of  its  militia  tor 
services  therein ; 10  a  power  of  attorney ;  «  time-checks ; 13  certificate  of  deposit 
though  the  name  of  the  payee  be  misspelled  ;  13  passbooks  of  deposit ;  books 
of  accounts  -  15  federal  or  other  securities  for  the  payment  of  money;  pay- 


ord  within  the  meaning  of  section  32  of  the 
Ohio  Crimes  Act  of  March  7,  1835,  as  amended 
by  the  Act  of  March  24,  1865,  defining  the 
crime  of  forgery.    Smith  v.  State,  18  Ohio  St. 

420.  .  ... 

Docket  Entries  of  Justice.  —  The  forging  of  his 
docket  entries,  by  a  justice  of  the  peace,  is  not 
indictable  under  Delaware  Rev.  Code,  c.  129, 
8  5,  making  forgery  of  the  record  of  a  court 
of  record  an  indictable  offense.  State  v. 
Floyd,  Houst.  Cr.  Cas.  (Del.)  no. 

1.  Certificate  of  Record  of  Deed.  —  State  v. 
Tompkins,  71  Mo.  613;  State  v.  Eades,  68  Mo. 
150,  30  Am.  Rep.  780;  People  v.  Turner,  113 
Cal.  278. 

2.  Certificate  of  Decree  of  Divorce.  —  Ex  p. 
ley,  66  Cal.  262.    But  there  is  no  penalty  for 
making  a  fictitious  decree  of  a  court  of  another 
state.    Brown  v.  People,  86  111.  239,  29  Am. 
Rep.  25.  . 

An  Engrossed  Copy  of  Legislative  Acts  passed 
prior  to  1862,  is  not  a  public  record  within 
section  87  of  the  California  act  relating  to 
crimes  and  punishments.  Matter  of  Coryell, 
22  Cal.  178. 

The  Fabrication  of  a  Certificate  of  a  Notary 
Public  purporting  to  authenticate  the  acknowl- 
edgment of  a  conveyance  or  transfer  was  not, 
in  1873,  an  offense  against  the  laws  of  Texas. 
Rogers  v.  State,  8  Tex.  App.  401. 

A  writing  indorsed  upon  a  conveyance  of 
land  and  purporting  to  be  the  certificate  of  a 
commissioner  of  deeds,  but  not  stating  that  the 
grantor  acknowledged  the  execution  of  the 
conveyance,  would  be  invalid  if  genuine,  and 
is  not  a  criminal  forgery.  People  v.  Harrison, 
8  Barb.  (N.  Y.)  560. 

3.  Judicial  Writs.  —  Com.  v.  Mycall,  2  Mass. 
136,  in  which  it  was  held  that  where  a  justice 
of  the  peace,  after  the  service  and  before  the 
return  day  of  a  writ  issued  by  himself,  substi- 
tuted the  name  of  another  county,  in  the  direc- 
tion to  the  officer,  so  as  to  legalize  the  service 
in  the  latter  county,  the  offense,  if  any,  was 
forgery.  Com.  v.  Mycall,  2  Mass.  136.  Com- 
pare People  v.  Cady,  6  Hill  (N.  Y.)  490,  where 
it  was  held  that  a  notice  of  executing  a  writ 
of  inquiry  is  not  an  instrument  by  which 
rights  on  property  are  or  purport  to  be  affected 
within  2  Rev.  Stat.  673,  §  33,  subd.  2,  which 
makes  alterations  of  such  instruments  forgery 
in  the  second  degree.  People  v.  Cady,  6  Hill 
(N.  Y.)  490. 

4.  Railway  Ticket. —  Com.  v.  Ray,  3  Gray 

(Mass.)  441-  .  „ 

5.  Railway  Pass.  —  Reg.  v.  Boult,  2  C.  &  K. 
604,  61  E.  C.  L.  604;  Reg.  v.  Fitch,  9  Cox  C. 
C.  160. 


6.  Theatre  Ticket.  —  In  re  Benson,  34  Fed. 
Rep.  649.  Even  though  the  ticket  shows  no 
consideration,  or  promise  to  admit  the  holder, 
this  does  not  render  it  void  upon  its  face._  It 
is  the  subject  of  forgery  because,  "Jf  genuine, 
the  foundation  of  a  legal  liability." 

7.  Pawn  Tickets.  —  Reg.  v.  Fitchie,  Dears.  & 

B.  C.  C.  175.  0  IT  _  _ 

8.  Telegrams.  —  Reg.  v.  Stewart,  25  U.  C  C. 
P.  440;  Dooley  v.  State,  21  Tex.  App.  549; 
Reg.  v.  Riley,  (1896)  1  Q.  B.  309. 

9.  Witnesses'  Certificates.  —  Moore  v.  Com., 
92  Ky.  630,  in  which  it  was  held  that  though 
a  person  is  authorized  to  sign  the  clerk's  name 
to  such  certificates,  it  will  be  forgery  to  sign 
the  clerk's  name  to  a  false  certificate.  But 
see  Territory  v.  Delana,  3  Okla.  573,  where  it 
was  held  that  a  certificate  issued  by  the  clerk 
of  a  district  court,  reciting  the  number  of  days 
a  juror  has  attended  and  that  he  is  entitled  to 
a  designated  sum  in  payment  therefor,  being 
unauthorized  and  void,  an  indictment  charg- 
ing the  forging  of  such  an  instrument  states 
no  offense. 

10.  Pay  Certificate  of  Militiaman.  —  People  v. 
Brie,  43  Hun  (N.  Y.)  317. 

11.  Power  of  Attorney.  —  People  v.  Marion,  29 
Mich.  31. 

Contra.  —  Com.  v.  Proctor,  I  Va.  Cas.  4.  so 
in  Scholtz's  Case,  4  C.  H.  Rec.  (N.  Y.)  163,  a 
paper  purporting  to  be  a  sealed  power  of  attor- 
ney to  collect  a  pension,  but  not  under  seal, 
was  held  not  the  subject  of  forgery. 

12.  Time  Checks.  —  Matter  of  Carr,  28  Kan.  1; 
State  v.  Gee,  28  Oregon  100;  Daud  v.  State,  34 
Tex.  Crim.  Rep.  460. 

Where  a  person  fraudulently  and  by  false 
representations  obtains  money  of  a  bank  in 
the  state  of  Missouri,  upon  a  false  a-nd  spuri- 
ous time-certificate  purporting  to  have  been 
issued  by  a  division  roadmaster  of  a  railroad 
company  having  its  treasurer  and  treasury 
within  this  state,  and  thereafter  the  bank 
sends  the  certificate  through  its  correspondent 
bank  at  Topeka,  for  presentation  to  and  pay- 
ment by  the  company,  and  the  treasurer  of 
the  company  pays  the  same  within  this  state, 
the  offense  is  completed  in  the  state  where  the 
party  knowingly  passes  and  receives  the 
money  on  the  false  certificate.  Matter  of 
Carr,  28  Kan.  1. 

13.  Certificate  of  Deposit.  —  People  v.  Alden, 
113  Cal.  264. 

14.  Passbooks.  —  Com.  v.  Shirk,  Lewis  Cr.  L. 
(Pa.)  325:  Reg.  v.  Moody,  9  Cox  C.  C.  166. 

15.  Accounts.— Barnum  v.  State,  15  Ohio  717, 
45  Am.  Dec.  601. 

16.  Federal  Securities.  —  Riggins  v.  State,  4 
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rolls  ;  any  writing  containing  a  promise  to  pay,  though  the  promise  be  to 
pay  n  labor  and  the  like; »  requests  to  lend  money;  »  certificate  of  justice  of 
the  peace;  a  school-teacher's  license  or  certificate;*  testimonials  as  to  char 
acter  (at  common  aw),to  enable  the  person  holding  the  testimonials  to  obuin 
a  position ;  «  a  diploma  purporting  to  be  issued  by  a  medical  college  •  »  asses  " 
ment  rolls ;«  insurance  policies;*  an  application  for  insurance  by  an  insurant 
agent,  in  order  to  procure  the  commission  due  to  him  upon  such  application  «» 
proofs  of  death  of  the  holder  of  a  policy  of  life  insurance  (undertaker  s  and 
clergyman  s  certificate);"  trade  mark  or  label,  where  it  can  be  made  the  basis 
of  an  action  for  deceit  or  warranty  against  the  alleged  issuer;"  affidavit  of 
ownership  in  detinue  ;  "  a  government  draft ;  "  a  certificate  of  a  marriage  that 
never  ook  place ;  »  papers  in  support  of  an  application  for  bounty  land 
granted  under  act  of  Congress;  »•  a  petition  to  the  legislature;"  an  official 
a  cT,L°ni*  COrP°?e  ;nstrumen^18  *  deposition  to  be  used  in  the  S  o 
a  cause;'*  an  order  from  a  magistrate  for  the  discharge  of  a  prisoner  "> 


Kan.  173;  People  v.  Heed,  1  Idaho  531-  Bletz 
v.  Columbia  Nat.  Bank,  87  Pa.  St.  87,  30  Am. 
Rep.  343;  Com.  v.  Schaffer,  4  Dall.  (Pa.)  ap- 
pendix  xxvi;  Crofts  v.  People,  3  111.  442. 

1.  Payrolls.'— Com.  v.  Bargar,  2  L.  T.  N  S 
(Pa.)  161. 

2.  Promise  to  Pay  in  Labor.  —  People  v  Shall 
9  Cow.  (N.  Y.)  778. 

3.  Request  for  Loan.  —  U.  S.  v.  Green,  2 
Cranch  (C.  C.)  520;  Williams  v.  State,  61  Ala 
33^  Jones  v.  Slate,  50  Ala.  161. 

"  The  forgery  of  a  writing  purporting  to  be 
an  order  or  request  from  a  son  to  a  father  for 
money  is  criminal  and  punishable.  It  may  be 
that  the  payment  of  the  money  by  the  pareni 
on  the  order,  if  genuine,  would  be  gratuitous, 
a  mere  matter  of  affection  and  favor,  yet  it  is 
as  criminal  morally  and  legally,  to  cheat  and 
defraud  him  by  practicing  upon  his  affection 
for  or  favor  to  a  child,  as  by  the  pretense  that 
he  was  being  discharged  from  a  legal  liability 
or  acquiring  a  legal  right."  Jones  v.  State,  <Co 
Ala.  161. 

4.  Certificate  of  Justice.  —  State  v.  Johnson 
26  Iowa  407,  96  Am.  Dec.  158,  in  which  it  was 
held  that  where  the  defendant  counterfeited 
the  certificate  of  a  justice  of  the  peace  as  to  the 
presentation  and  destruction  of  gopher's 
scalps,  for  which  a  bounty  is  allowed  by  stat- 
ute, such  act  constituted  forgery.  See  also 
Rosekrans  v.  People,  3  Hun  (N.  Y.)  287,  where 
it  was  held  that  the  forgery  of  a  constable's 
account  against  a  county,  and  of  the  claim- 
ant's affidavit,  and  of  a  justice's  certificate,  the 
whole  constituting  an  apparently  legal  claim, 
is  within  2  Rev.  Stat.  673,  675,  and  indictable 
as  forgery. 

5.  Teacher's  License.  —  Maddox  v.  State,  87 
Ga.  429,  (under  a  statute,  Code  Ga.,  §  4442, 
making  it  an  offense  to  utter  or  publish  as  true 
any  forged  or  altered  "  audited  certificate,"  or 
any  governor's,  president's,  speaker's,  public 
officer's,  court's,  or  other  duly  authorized  per- 
son's certificate);  State  v.  Grant,  74  Mo.  33, 
holding  that  a  teacher's  certificate  is  a  "  cer- 
tificate, license  or  authority,"  within  the  mean- 
ing of  Wagner's  Stat.,  p.  470,  art.  4,  §  15. 

6.  Testimonials  of  Character.  —  Reg.'  v.  Shar- 
man,  Dears.  C.  C.  285  (to  enable  a  person  to 
obtain  a  situation  as  schoolmaster):  Reg.  v. 
Toshack,  4  Cox  C.  C.  38  (to  enable  a  person 
to  obtain  a  berth  as  seaman);  Reg.  v.  Moah,  7 


Cox  C.  C.  503  (to  enable  a  person  to  obtain  a 
situation  as  police  constable);  Reg.  v.  Mitchell 
2  F.  &  F.  44  (certificate  that  a  liberated  convict 
is  obtaining  his  living  honestly,  in  order  to 
secure  an  allowance  for  his  support). 

In  Massachusetts  it  has  been  held  that  the 
making  of  a  pretended  certificate  of  good 
character,  to  induce  another  to  employ  the 
party  making  it,  is  not  forgery.  Com  v 
Chandler,  Thach.  Cr.JCas.  (Mass.)  187. 

7.  Diploma.  —  McClure  v.  Com.,  86  Pa.  St. 
353.  (under  a  statute  providing  that  no  intent 
to  defraud  any  particular  person  is  necessary) 
This  point  was  ruled  to  the  contrary  in  Reg 
v.  Hodgson,  36  Eng.  L.  &  Eq.  626,  there  being 
no  such  statutory  provision  in  England 

8.  Assessment  Rolls.  —  Turbeville  v.  State  56 
Miss.  793;  Reg.  v.  Preston,  21  U.  C.  O  B 
86.  **" 

9.  Insurance  Policies.  —  People  v.  Graham  6 
Park.  Cr.  Rep.  (N.  Y.  Super.  Ct.)  135. 

10.  Applications  for  Insurance.  —  Fountain  v. 
Smith,  70  Iowa  282,  in  which  it  was  held  that 
this  constituted  forgery  although  the  company 
refused  to  issue  a  policy  on  the  application. 

A  Premium  Note,  forwarded  by  an  insurance 
agent  to  the  company  which  he  represented 
with  an  application  for  insurance,  may  be  the 
subject  of  forgery  though  containing  a  provi- 
sion that  it  shall  not  be  valid  unless  the  policy 
is  issued,  and  though  no  policy  is  issued. 
State  v.  McMackin,  70  Iowa  281. 

11.  Certificate  of  Death.  —  State  v.  Hilton  n 
Kan.  338.  ' 

12.  Trademark  or  Label.  —  Reg.  v.  Smith,  8 
Cox  C.  C.  32. 

13.  Affidavit  of  Ownership.  —  Jacobs  v.  State. 

61  Ala.  448. 

14.  Government  Draft  —  De  Lemos  v.  U.  S.,  91 
Fed.  Rep.  407. 

15.  Marriage  Certificate.  —  State  v.  Boasso,  38 
La.  Ann.  202. 

16.  Application  for  Bounty  Land.  —  TJ    S  v 
Wilcox,  4  Blatchf.  (U.  S.)  385. 

17.  Petition  to  Legislature.  —  Alexander  v. 
Alexander,  9  Wend.  (N.  Y.)  141. 

18.  Stamp  of  Corporate  Instrument.— People  v. 
Graham,  1  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
141. 

19.  Deposition.— State  v.  Kimball,  50  Me.  409. 

20.  Order  for  Discharge  from  Imprisonment.  — 

Fawcett's  Case,  2  East  P  C.  S62. 
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naturalization  papers;1  and  the  seal  of  a  court.2 

3.  Particular  Instances  of  Instruments  Held  Not  Subjects  of  Forgery.  —  The 

following  instruments  have  been  held  not  subjects  of  forgery;  post-office 
money  orders;3  political  documents  having  no  legal  effect;4  a  writing  pur- 
porting to  give  the  consent  of  a  parent  to  the  marriage  of  a  daughter ; 5  an 
artist's  name  affixed  to  a  picture;6  the  jurat  of  a  notary  to  an  affidavit  con- 
cerning a  pension  claim ; 7  an  assignment  by  a  public-school  teacher  of 
unearned  salary  (the  assignment  being  void)  ;  8  a  demit  or  withdrawal  card  from 
a  secret  organization,  or  clearance  card  from  a  social  lodge ; 9  a  promissory 
note  without  signature;1®  an  account  which  creates  no  obligation  and  is  of 
itself  neither  an  evidence  of  debt  nor  of  title; 11  a  certificate  of  acknowledg- 
ment of  a  magistrate  which  he  is  not  authorized  to  take;  13  a  paper  affirming 
that  certain  persons  are  solvent  and  able  to  pay  a  note  to  which  their  names 
appear  as  makers,  it  being  merely  a  written  expression  of  opinion  ;  13  a  contract 
the  undertakings  of  which  are  all  on  one  side ; 14  a  signature  to  a  writing  on  its 
face  so  absurd  as  to  show  that  it  is  not  intended  to  deceive ;  15  the  making  and 
publishing  of  a  letter  representing  that  the  publisher  and  he  whose  act  it  purports 
to  be  are  partners,  not  with  the  design  of  depriving  the  latter  of  his  prop- 
erty ;  16  a  false  letter  purporting  to  have  been  written  by  another  person  with 
intent  to  influence  the  collector  of  customs  to  reject  an  application  of  a 
Chinese  subject  to  be  permitted  to  land; 17  a  statement  by  a  candidate  for  the 
legislature,  as  to  his  future  legislative  action  if  elected ; ls  an  indorsement  of 
payment  on  a  note  by  the  maker,  who  unlawfully  obtains  possession  thereof, 
there  being  no  name  signed  thereto ; 19  and  a  paper  purporting  to  authorize 
the  bearer  to  solicit  subscriptions  for  a  labor  organization 


20 


1.  Naturalization  Papers.  —  U.  S.  v.  Randolph, 
I  Pittsb.  (Pa.)  24. 

2.  Court  Seals.  —  Fadner  v.  People,  33  Hun 
(N.  Y.)  240. 

3.  Post-office  Orders.  —  U.  S.  v.  Long,  30  Fed. 
Rep.  678;  U.  S.  v.  Jolly,  37  Fed.  Rep.  108. 

4.  Political  Documents.  —  State  v.  Anderson, 
30  La.  Ann.  557. 

5.  Consent  to  Marriage.  —  State  v.  Rhine,  84 
Iowa  169. 

6.  Name  on  Picture.  —  Reg.  v.  Closs,  Dears.  & 
B  C.  C.  460,  in  which  the  reason  assigned  for 
this  holding  was  that  the  false  name  thus 
painted  could  not  under  any  circumstances  be 
the  basis  of  a  suit  against  the  artist  who  bore 
the  name. 

7.  Jurat  of  Notary.  —  U.  S.  v.  Glasener,  81 
Fed.  Rep.  566,  under  a  statute  providing  for 
the  punishment  of  "  every  person  who  know- 
ingly or  wilfully  in  any  wise  procures  the 
making  or  presentation  of  any  false  or  fraudu- 
lent affidavit  concerning  a  claim  for  a  pen- 
sion." The  court  held  that  this  statute 
included  only  the  statements  or  declarations 
which  purport  to  have  been  made  under  oath 
and  subscribed  by  the  affiant. 

8.  Assignment  of  Unearned  Salary.  —  People  v. 
Munroe,  100  Cal.  664,  38  Am.  St.  R?p.  323. 

9.  Withdrawal  from  Club.  —  Reg.  v.  French, 
L.  R.  1  C.  C.  217. 

10.  Unsigned  Note,  —  Rex  v.  Pateman,  R.  & 
R.  C.  C.  455- 

Payee's  Name  in  Blank,  —  Reg.  v.  Cormack, 
21  Ont.  Rep.  213. 

11.  Account  Creating  No  Obligation.  —  State  v. 
Heaton,  17  Wash.  310;  State  v.  Burling,  102 
Iowa  681. 

12.  Unauthorized  Acknowledgment.  —  Faulk- 
ner's Case,  3  C.  H.  Rec.  (N.  Y.)  65. 


13.  Writing  Affirming  Solvency  of  Makers  of 
Note.  —  State  v.  Givens,  5  Ala.  747. 

14.  People  v.  Tomlinson,  35  Cal.  503. 

15.  Letter  Incapable  of  Deceiving.  —  Abbott  v. 
State,  59  Ind.  70. 

16.  Representation  as  to  Partnership.— Jackson 
v.  Weisiger,  2  B.  Mon.  (Ky.)  214. 

A  Letter  of  Introduction  directed  "  to  any 
railroad  superintendent,"  and  purporting  to 
be  signed  by  a  railroad  superintendent,  and 
stating  that  "  the  bearer  has  been  employed, 
etc.,  and  any  courtesies  shown  him  will  be 
duly  appreciated,  and  reciprocated  should  op- 
portunity offer,"  is  not  a  subject  of  forgery, 
being  a  mere  attempt  to  receive^  courtesies 
upon  a  promise,  of  no  legal  obligation,  to 
reciprocate  them.  Waterman  v.  People,  67 
111.  91.  So  a  letter  recommending  a  loan  to 
the  bearer  thereof,  and  stating  that  he  is  of 
good  character,  and  will  perform  any  engage- 
ment which  he  has  undertaken,  is  not  a  sub- 
ject of  forgery.  Foulkes  v.  Com.,  2  Rob.  (Va.) 
836. 

17.  Letter  Intended  to  Influence  Official  Against 
Immigrant. —  People  v.  Wong  Sam,  117  Cal.  29. 

18.  Statement  as  to  Future  Action  of  Legislative 
Candidate.  — Barnes  v.  Crawford,  115  N.  Car.  76. 

19.  Indorsement  of  Payment  on  Note.  —  State  v. 
Monnier,  8  Minn.  212,  in  which  it  was  said: 
"An  indorsement  on  a  note  of  a  payment,  not 
signed,  is  of  no  benefit  or  injury  to  any  one. 
It  is  no  evidence  of  anything,  unassisted  by 
other  proof." 

20.  Paper  Authorizing  One  to  Solicit  Subscrip- 
tions. —  People  v.  Smith,  112  Mich.  192,  where 
it  was  held  that  such  paper  was  not  within  the 
meaning  of  a  statute  making  it  an  offense  to 
forge  a  "  letter  of  attorney  "  or  order  for 
money. 
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V.  WHO  MAY  COMMIT  FORGERY.  —  Any  Person  Who  Is  Responsible  for  His  Acts  may 

commit  forgery,  and  it  is  not  essential  to  constitute  the  crime  that  the 
defendant  should  have  done  the  writing  himself.1 

The  offense  May  Be  Committed  by  Agent  as  well  as  by  the  party's  own  hand,  he 
himself  being  present  and  directing  or  procuring  it;  3  and  it  makes  no  differ- 
ence that  the  party  who  does  the  writing  is  innocent  of  any  fraudulent 
purpose.3 

Actual  Presence.  — -  The  writing  must  be  done  in  the  actual  presence  of  the 
party  charged  with  the  commission  of  the  crime.4 

A  Partner  cannot  be  indicted  for  the  forgery  of  an  instrument  with  intent  to 
defraud  the  firm  of  which  he  is  a  member.5 

A  County  Officer  who  without  authority  executes  in  his  own  name,  as  the 
official  representative  of  the  county,  an  instrument  purporting  in  its  body  to 
be  the  contract  or  obligation  of  the  county,  cannot,  it  has  been  held,  be  con- 
victed of  forgery.6 

VI.  Uttering  and  Publishing  —  1.  In  General.  —  The  offense  of  uttering  a 

forged  instrument  consists  in  offering  to  another  a  false  instrument  with 
capacity  to  injure,  with  a  knowledge  of  its  falsity,  and  with  an  intent  to 
defraud.7  The  forging  of  an  instrument  and  the  uttering  thereof  are  distinct 
and  separate  offenses,8  and  the  offense  of  uttering  is  not  even  a  necessary 


1.  Person  Responsible  for  His  Acts.  —  Gooden 
v.  State,  55  Ala.  178. 

2.  Offense  May  Be  Committed  by  Agent  —  Ala- 
bama.—  Gooden  v.  State,  55  Ala.  178;  Koch 
v.  State,  115  Ala.  99;  Elmore  v.  State,  92 
Ala.  51. 

Arizona. — Territory  v.  Barth,  (Arizona 
1887)  15  Pac.  Rep.  673. 

Kentucky.  —  Com.  v.  Clubb,  (Ky.  1891)  17  S. 
W.  Rep.  281;  Hughes  v.  Com.,  89  Ky. 
227. 

Massachusetts.  —  Com.  v.  Stevens,  10  Mass. 
181. 

Missouri.  — State  v.  Rucker,  93  Mo.  88. 

Ohio.  —  Gregory  v.  State,  26  Ohio  St.  510,  20 
Am.  Rep.  774. 

Texas.  —  Peel  v.  State, 35  Tex.  Crim.  Rep.  308. 

Virginia.  —  Chahoon  v.  Com.,  20  Gralt.  (Va.) 
733- 

Person  Procuring  Principal.  —  He  is  the  princi- 
pal who  directs  the  forging  of  an  instrument, 
and  utters  the  same,  and  receives  the  proceeds 
thereof,  though  the  writing  be  by  another, 
under  his  direction.  Territory  v.  Barth,  (Ari- 
zona 1887)  15  Pac.  Rep.  673. 

In  Rex  7>.  Makamaka,  7  Hawaiian  394,  the 
following  instructions  were  held  proper: 
"  The  jury  must  be  satisfied  that  defendant  was 
a  principal  in  the  forgery  in  order  to  convict." 
"  But  if  he  being  present,  aided,  incited, 
countenanced  or  encouraged  the  act  of 
forgery,  the  law  deems  him  a  principal." 

3.  Agent's  Innocence  of  Fraudulent  Intent  Im- 
material.— -Gregory  v.  State,  26  Ohio  St.  510, 
20  Am.  Rep.  774;  Peel  v.  State,  35  Tex.  Crim. 
Rep.  303 ;  Reg  v.  Clifford,  2  C.  &  K.  202,  61 
E.  C.  L.  202. 

Instance.  —  Thus,  where  A,  for  the  purpose 
of  defrauding  B,  procured  C,  an  innocent 
party,  to  sign  the  name  of  B  to  a  promissory 
note,  by  falsely  representing  that  C  was 
authorized  by  B  so  to  do,  it  was  held  that  A 
was  guilty  of  forgery.  Gregory  v.  State,  26 
Ohio  St.  510,  20  Am.  Rep.  774. 

So  where  one  being  present  at  the  time  pro- 
cured a  person  living  in  H.  county,  having  the 


same  name  as  a  person  living  in  M.  county,  to 
sign  a  bond,  intending  that  it  should  pass  as 
that  of  the  person  living  in  the  latter  county, 
and  so  passed  it,  he  is  guilty  of  forgery,  and 
it  makes  no  difference  whether  the  person 
knew  or  did  not  know  the  contents  of  the  bond. 
Peel  v.  State,  35  Tex.  Crim.  Rep.  308. 

4.  Presence  of  Party  Procuring  Forgery. — Com. 
v.  Clubb,  (Ky.  1891)  17  S.  W.  Rep.  281; 
Chidester  v.  State,  25  Ohio  St.  433.  Compare 
People  v.  Bassford,  3  N.  Y.  Crim.  Rep.  219,  in 
which  it  was  held  that  to  charge  the  defend- 
ant at  common  law  as  a  principal  in  the  sec- 
ond degree,  it  is  not  necessary  that  he  be 
actually  present  engaged  in  the  act.  but  that 
it  will  be  sufficient  if  he  was"  constructively  " 
present,  that  he  was  on  guard  or  in  any  man- 
ner acting  in  concert  or  aiding  and  abetting. 

5.  By  Partner.  —  Com.  v.  Brown,  10  Phila. 
(Pa.)  184,  30  Leg.  Int.  (Pa.)  200. 

6.  County  Officer.  —  People  v.  Mann,  75  N.  Y. 
484,  31  Am.  Rep.  482,  affirming  15  Hun  (N.  Y.) 
155- 

7.  Other  Definitions.  — The  uttering  and  pub- 
lishing of  a  forged  instrument  consists  in  an 
attempt  to  cheat  by  means  of  such  instrument. 
Bishop's  New  Crim.  Law  605;  Reg.  v.  Shar- 
man,  6  Cox  C.  C.  312.  To  utter  and  publish 
an  instrument  is  to  offer  directly  by  words  or 
actions  such  instrument  as  good.  Wharton's 
Crim.  Law  (10th  ed.),  p  703.  This  definition 
is  adopted  in  Folden  v.  State,  13  Neb.  328; 
Smith  v.  State,  20  Neb.  284,  57  Am.  Rep.  832; 
Elsey  v.  State.  47  Ark.  572. 

8.  Forging  and  Uttering  Distinct  Offenses.  — 
State  v.  Snow,  30  La.  Ann.  401;  Stale  v.  Mills, 
146  Mo.  195;  State  v.  McCormack,  56  Iowa  5S5; 
State  v.  Hahn,  38  La.  Ann.  169. 

Offenses  of  Forging  and  Uttering  Not  Inconsist- 
ent. —  These  offenses,  though  separate  and  dis- 
tinct, are  not  inconsistent,  and  where  a  gen- 
eral verdict  of  guilty  is  rendered  on  an 
indictment  for  forging  and  for  uttering  a 
forged  writing,  the  defendant  may  be  sen- 
tenced for  forgery  alone.  Lovejov  v.  State, 
(Tex.  Crim.  App.  1898)  4S  S.  W.  Rep.  520. 
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element  of  forgery.1  Neither  is  it  an  element  of  the  offense  that  the  defend- 
ant should  have  been  in  any  way  implicated  in  the  forgery,*  nor  that  the 
offense  of  uttering  should  have  been  committed  by  the  defendant  in  person. 
Every  person  who  is  present  and  consenting  to  the  uttering  or  many  way 
aiding  or  assisting  in  doing  it  or  in  doing  any  act  or  thing  in  concert  with  the 
person  who  uttere  or  passes  the  paper  which  is  connected  with  their  common 
object  is  guilty  of  the  offense.3  Nevertheless,  the  party  accused  of  uttering 
must  be  present  when  the  act  is  done,  privy  to  it,  or  aiding,  consenting,  or 
procuring  it  to  be  done.4  _    .  . 

2  Guilty  Knowledge  —  It  is  essential  to  a  conviction  of  the  offense  that  the 
defendant  knew  that  the  instrument  was  forged  ;  5  and  on  a  trial  for  uttering 
and  publishing  forged  instruments,  knowledge  of  the  character  of  the  writing 
may  be  shown  by  proving  that  the  defendant  possessed  and  uttered  other 
similar  forged  instruments,6  and  that,  too,  although  such  offenses  occurred 
subsequently  to  the  offense  under  trial,  or  have  been  the  subject  of  other 

indictments.^  Defraud  _To  constitute  the  offense  of  uttering  or  publishing 
a  foreed  writing,  it  is  also  essential  that  there  be  an  intent  to  defraud,  as  in 
forgery  this  is  the  most  vital  element  of  the  offense.8    It  is  not  essential, 


1.  Uttering  Not  an  Element  of  Forgery.  —  State 
v.  Snow,  30  La.  Ann.  401. 

2.  Implication  in  Forgery  Unnecessary.  —  State 
v.  Allen,  116  Mo.  548.  See  also  Com.  v. 
Houghton,  8  Mass.  107;  Brown  v.  Com.,  8 
Mass.  59. 

Previous  Forgery  Unnecessary.  —  To  constitute 
the  offense  not  even  a  previous  forgery  is 
necessary.  For  instance,  if  a  boy  makes  a 
note  to  show  his  skill  at  imitation,  and  with- 
out any  intention  of  passing  it,  a  person  who 
attempts  to  pass  it  as  genuine  knowing  that  it 
is  not  so,  is  guilty  of  uttering  a  forged  paper. 
Reg.  v.  Dunlop,  15  U.  C.  Q.  B.  118. 

3.  All  Persons  Present  Consenting  or  Aiding 
Guilty.  —  U.  S.  v.  Mitchell,  1  Baldw.  (U.  S.)  366; 
U.  S.  v.  Morrow,  4  Wash.  (U.  S.)  733.  See 
also  Soares's  Case.  2  East  P.  C.  974. 

Ignorance  of  Agent  of  Wrong  Committed.  —  If 
one  procures  lhe  uttering  of  a  forgery  by  an 
agent,  the  ignorance  of  the  agent  of  the  wrong 
done  does  not  in  any  way  affect  the  guilt  of 
the  party  procuring  the  uttering.  Rex  v. 
Giles,  1  Mood.  C.  C.  166;  Com.  v.  Hill,  11 
Mass.  136. 

4.  Presence  of  Defendant  Necessary.  —  U.  S.  v. 

Mitchell,  1  Baldw.  (U.  S.)  366. 

Presence  at  Time  of  Uttering  Necessary  to  Con- 
stitute Uttering.  —  Those  who  are  privy  to  the 
uttering  of  a  forged  note  by  previous  concert 
with  the  utterer,  but  who  are  not  present  at 
the  time  of  the  uttering,  cannot  be  indicted  as 
principals,  but  merely  as  accessories  before 
the  fact.  Soares's  Case,  2  East  P.  C.  974; 
Rex  v.  Stewart,  R.  &  R.  C  C.  363;  Rex  v. 
Badcock,  R.  &  R.  C.  C.  249;  Rex  v.  Morris,  2 
Leach  C.  C.  1096. 

5.  Knowledge  that  Instrument  Was  Forged  — 
United  States.  —  U.  S.  v.  Carter,  2  Cranch 
(C.  C.)  243;  U.  S.  v.  Mitchell,  1  Baldw.  (U.  S.) 
3°7- 

Arkansas.  —  Elsey  v.  State,  47  Ark.  572 

Georgia. — Couch  v.  State,  28  Ga.  367; 
O'Connell  v.  State,  55  Ga.  191;  Stephens  v. 
State,  56  Ga.  604. 

Indiana.  —  Miller  v.  State,  51  Ind.  405. 

Michigan.  —  Carver  v.  People,  39  Mich.  786. 


Pennsylvania.  —  Com.  v.  Searle,  2  Binn.  (Pa.) 
332,  4  Am.  Dec.  446. 

Virginia.  —  Sands  v.  Com.,  20  Gratt.  (Va.) 
800;  Chahoon  v.  Com.,  20  Gratt.  (Va.)  733; 
Wash  v.  Com.,  16  Gratt.  (Va.)  533. 

Knowledge  at  Time  of  Fabrication  Unnecessary. 
—  Under  a  statute  making  it  an  offense  to  pos- 
sess with  intent  to  utter  counterfeit  bills, 
"  having  knowledge  of  such  false  making," 
and  "  knowing  the  same  to  be  false,  altered, 
forged,  or  counterfeited,  as  aforesaid,"  it  is 
not  necessary  to  constitute  the  crime  that  the 
defendant  had  knowledge  of  lhe  false  making 
at  the  time  of  the  fabrication.  It  will  be  suffi- 
cient if  he  knew  that  the  bills  were  falsely 
made.    Brown  v.  Com.,  8  Mass.  59. 

6.  Evidence  of  Possessing  or  Uttering  Other 
Forged  Instruments  —  England.  —  Rex  v.  Fuller. 
R  &  R.  C.  C.  308;  Rex  v.  Ball,  R.  &  R.  C  C. 
132-  Rex  v.  Hough,  R.  &  R.  C  C.  120. 

United  States.  —  U.  S.  v.  Doebler,  I  Baldw. 
(U.  S.)  519;  U.  S.  v.  Hinman,  1  Baldw.  (U.  S.) 
292. 

California.  —  People  v.  Frank,  2S  Cal.  507. 

Illinois.  —  Steele  v.  People,  45  111.  152. 

Massachusetts.  —  Com.  v.  Stearns,  10  Met. 
(Mass.)  256;  Com.  v.  Edgerly,  10  Allen  (Mass.) 
184;  Com.  v.  Hall,  4  Allen  (Mass.)  305. 

Ohio.  —  Reed  v.  Stale,  15  Ohio  2I7- 

South  Carolina.  —  State  v.  Odel,  3  Brev.  (S. 
Car.)  552. 

Tennessee.  —  Peek  v.  State,  2  Humph. 
(Tenn.)78.  .  f 

Virginia.  —  Hendrick  v.  Com.,  5  Leigh  (Va.) 
708-  Spencer  v.  Com.,  2  Leigh  (Va.)  751. 

7. '  Offenses    Subject  of  Other  Indictments.  — 
People  v.  Frank,  28  Cal.  507;  Hoskins  v.  State 
11  Ga.  92;   Com.  v.  Stearns,  10  Met.  (Mass.) 

258  Necessity  of  Intent  to  Defraud  —  England. 
—  Rex  v.  Holden,  2  Taunt.  334;  Reg.  v.  Hill. 
8  C.  &  P.  274,  34  E.  C.  L.  388. 

Canada.  —  Reg.  v.  Craig,  7  U.  C  C.  P.  241. 

United  States.  —  U.  S.  v.  Mitchell,  1  Baldw. 

(U.  S.)  366. 

Arkansas.  —  Elsey  v.  State,  47  Ark.  572. 
California.  —  Ex  p.  Finley,  66  Cal.  262. 
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however,  that  the  attempt  to  defraud  be  successful,  or  that  the  paper  be 
actually  accepted  as  genuine  by  the  party  upon  whom  the  fraud  is  attempted 
to  be  practiced.*  To  utter  a  thing  is  to  offer  it  whether  it  be  taken  or  not  * 
Nevertheless  an  acceptance  does  not  take  away  or  diminish  the  crime  3  The 
offense  is  complete  when  the  instrument  is  offered,  with  representations  bv 
word  or  action  that  it  is  genuine.*  While  it  is,  of  course,  essential  that  the 
party  uttering  the  paper  should  make  false  representations  as  to  its  genuine 
ness,  yet  for  this  purpose  any  assertion  or  declaration  by  word  or  act  directly 
or  indirectly,  will  be  sufficient.*  The  intent  to  defraud  may  be  inferred  from 
the  circumstances  Thus  if  a  person  pass  an  instrument  as  genuine,  knowing 
it  to  be  fo.gecl,  the  law  infers  an  intent  to  defraud,  because  it  is  the  natural 
consequence  of  the  act.7  "diurai 

4.  Capacity  to  Injure.  —  To  constitute  the  offense  there  must  also  be  a 
capacity  to  injure ;  it  is  not  an  indictable  offense  to  utter  paper  which  could  in 

no  case  be  the  subject  of  a  suit.8 

>  5.  Instances  of  Uttering  and  Publishing.  —  It  has  been  held  that  the  follow 
ing  acts  constitute  uttering  and  publishing:  the  presentation  of  a  forged  draft 
or  order  for  money ; 9  putting  on  record  a  forged  deed  of  real  estate  *«  or  a 
mortgage  ;  « attesting  a  forged  will  and  aiding  in  procuring  the  admission  of  it 
to  probate;  "  pledging  a  forged  instrument  as  a  security  for  debt. 13  Theexhib 
iting  of  a  forged  receipt  to  a  person  with  whom  the  defendant  is  claiming 
credit  for  it  is  an  uttering,  although  the  defendant  refuses  to  part  with  the 


Georgia.  —  Couch  v.  State,  28  Ga.  367; 
Stephens  v.  State,  56  Ga.  604;  O'Connell  v. 
State,  55  Ga.  191. 

Iowa.  —  State  v.  Williams,  66  Iowa  573. 

Louisiana.  —  State  v.  Hahn,  38  La.  Ann.  169. 

Massachusetts.  —  Com.  v.  Goodenough, 
Thach.  Cr.  Cas.  (Mass.)  132. 

Michigan.  —  People  v.  Caton,  25  Mich.  388. 

New  Jersey.  —  State  v.  Redstrake,  39  N.  j. 
L.  365- 

Ohio.  —  Leonard  v.  State,  29  Ohio  St.  408. 

Pennsylvania.  —  Com.  v.  Searle,  2  Binn.  (Pa.) 
332,  4  Am.  Dec.  446. 

Vermont.  —  State  v.  Wilkins,  17  Vt.  151. 

1.  Successful  Attempt  Unnecessary —  United 
States.  —  U.  S.  v.  Mitchell,  1  Baldw.  (U  S  ) 
367;  U.  S.  v.  Nelson,  r  Abb.  (U.  S.)  135. 

Louisiana.  —  State  v.  Hahn,  38  La.  Ann. 
169. 

Massachusetts.  —  Com.  v.  Ladd,  15  Mass. 
526;  Com.  v.  Goodenough,  Thach.  Cr.  Cas." 
(Mass.)  132. 

Michigan.  —  People  v.  Caton,  25  Mich.  390; 
People  v.  Brigham,  2  Mich.  550. 

Missouri.  —  State  v.  Horner,  48  Mo.  520. 

Nebraska.  —  Smith  v.  State,  20  Neb.  284,  57 
Am.  Rep.  832. 

Ohio.  —  Hess  v.  State,  5  Ohio  12,  22  Am. 
Dec.  767. 

Pennsylvania.  —  Com.  v.  Searle,  2  Binn. 
(Pa.)  332,  4  Am.  Dec.  446;  State  v.  Misner 
Add.  (Pa.)  44. 

South  Carolina. — State  v.  Washington,  1 
Bay  (S.  Car.)  120. 

2.  People  r.  Caton,  25  Mich.  390. 

3.  Crime  Not  Lessened  by  Success  of  Attempt.  — 

Bish.  New  Crim.  L.,  §  605;  Reg.  z:  1 

Cox  C.  C.  250;  Reg.  v.  Nisbett,  6  Cox  C.  C. 
320. 

4.  When  Offense  Considered  Complete.  —  State 
r.  Horner,  48  Mo.  520;  Com.  v,  Searle,  2  Binn 
(Pa.)  332,  4  Am.  Dec.  446;  U.  S.  v.  Mitchell  1 
Baldw.  (U.  S.)  367;  U.  S.  v.  Nelson,  1  Abb. 


(U.  S.)  135;  People  v.  Caton,  25  Mich.  388- 
People  v.  Brigham,  2  Mich.  550;  Chahoon  v 
Com.,  20  Gratt.  (Va.)  733;  Smith  v.  State,  20 
Neb.  284,  57  Am.  Rep.  832. 

5.  False  Representations  Necessary.  —  State  v. 
Calkins,  73  Iowa  128.  See  also  cases  cited  in 
the  preceding  note. 

6.  Indirect  Representations  Sufficient.  —  Jones 
v.  Com.,  2oGratt.  (Va.>848;  Chahoon  v.  Com 
20  Gratt.  (Va.)  735. 

Illustration.  —  Thus  the  act  of  the  forger  in 
attempting  to  offer  forged  paper  for  sale  and 
selling  it  is  a  sufficient  representation  of  its 
genuineness.    State  v.  Calkins,  73  Iowa  128. 

7.  Intent  Inferable  from  Circumstances.  Com 

v.  Whitney,  Thach.  Cr.  Cas.  (Mass.)  588. 

8.  Instrument  Should  Be  Capable  of  Injuring.  — 
State  v.  Anderson,  30  La.  Ann.  557;  Anderson 
v.  State,  20  Tex.  App.  598.  See  also  cases 
cited  supra,  this  title,  Elements  of  the  Offense  — 
Capacity  for  Injury. 

9.  Forged  Draft  or  Order.  —  People  v.  Brig- 
ham, 2  Mich.  550. 

10.  Forged  Deed.  —  U.  S.  v.  Brooks,  3  Mac- 
Arthur  (D.  C.)  315;  Paige  v.  People,  3  Abb. 
App.  Dec.  (N.  Y.)  439. 

11.  Forged  Mortgage.  —  Perkins  v.  People  27 
Mich.  386. 

Collecting  Money  on  a  Forged  Deed  and  indors- 
ing the  payments  constitute  a  sufficient  utter- 
ing, whether  the  instrument  was  produced  at 
the  time  of  payment  or  not.  Perkins  v  Peo- 
ple, 27  Mich.  386. 

12.  Procuring  Admission  of  Forged  Will  to  Pro- 
bate. —  Corbett  v.  State,  3  Ohio  Cir.  Dec.  79. 

13.  Pledging  Forged  instrument.  —  Rex  v 
Birkett.  R  &  R.  C.  C.  86. 

Offering  Forged  Notes.  —  Offering  for  sale 
forged  promissory  notes,  knowing  that  the 
purchaser  buys  relying  upon  their  genuine- 
ness, constitutes  a  sufficient  representation  of 
their  genuineness  to  constitute  an  uttering 
and  publishing.  State  v.  Calkins,  73  Iowa  128. 
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possession  of  the  paper  out  of  his  hands; 1  and  so  is  the  passing  of  a  forged 
note  of  an  expired  bank.*  It  has  been  held,  however,  that  the  placing  by  the 
holder  of  notes  with  forged  indorsements  in  the  bank  where  they  are  payable 
with  direction  to  the  bank  officers  to  present  for  payment  and  give  notice  ot 
protest  followed  by  actual  presentment  and  notice,  will  not  support  a  con- 
viction 'for  uttering  with  intent  to  defraud,  if  it  appears  that  the  holder  knew 
at  the  time  that  both  maker  and  indorser  had  knowledge  of  the  existence  and 
character  of  the  paper.3  So  the  uttering  of  a  deed  purporting  on  its  face  to 
be  executed  by  such  person  as  agent  of  the  principal  named  therein  is  not  an 
offense  though  he  has  no  authority  for  such  making.4  If  an  engraving  ot  a 
forged  note  be  given  to  a  party  as  a  pattern  or  specimen  of  skill,  the  party 
giving  it  not  intending  that  it  shall  be  put  in  circulation,  this  is  not  an  utter- 
ing 5  Showing  a  false  instrument  to  a  person,  not  with  an  intent  to  defraud, 
but  merely  to  raise  a  false  idea  of  the  means  of  the  person  showing  it  is  not 
an  uttering.6  And  giving  a  piece  of  counterfeit  money  in  charity  is  likewise 
not  an  offense,  because  there  is  no  intention  to  defraud.' 

VII  Civil  Rights  and  Liabilities  Arising  Out  of  Forgery  —  Forged  Note  in 
Payment  of  Debt.  —  A  forged  note  delivered  in  payment  of  an  antecedent  demand 
is  no  satisfaction  of  it.8 

Surrender  of  Forged  Note.  —  One  whose  name  has  been  forged  to  a  negotiable 


1.  Forged  Receipt.  —  Reg.  v.  Radford,  i  C.  & 
K.  707,  47  E.  C.  L.  707. 

2.  Note  of  Expired  Bank.  —  White  v.  Com.,  4 
Binn.  (Pa.)  418. 

Other  Instances.  —  Bringing  Suit  on  a  Forged 
Paper  as  counsel,  for  the  purpose  of  recovering 
the  moneys  purporting  to  be  due  by  such 
paper,  amounts  in  law  to  an  uttering  or 
attempting  to  employ  such  paper  as  genuine; 
and  if  the  act  be  done  with  knowledge  of  the 
forgery  and  intent  to  defraud,  it  constitutes  an 
offense,  within  the  meaning  of  the  Virginia 
Code,  c.  193,  §  5,  in  force  in  1871,  which  pun- 
ished an  attempt  to  emplov  as  true  such  forged 
writing,  knowing  it  to  be  forged.  Chahoon  v. 
Com.,  20  Gratt.  (Va.)  733- 

One  B.,  a  stranger  in  Omaha,  met  one  T., 
who  professed  to  have  a  large  farm  near  St. 
Louis,  and  desired  to  employ  B.  to  superintend 
it.  While  they  were  conversing,  a  pretended 
freight  agent  appeared,  who  was  introduced 
to  B.  by  T.  as  such,  and  who  demanded  of  T. 
the  payment  of  a  pretended  freight  bill  of 
sixty-five  dollars.  T.,  pretending  that  he  had 
not  sufficient  change  to  pay  the  bill,  presented 
to  B.  a  forged  check  on  an  Omaha  bank  for 
two  hundred  and  fifty  dollars,  saying  that  he 
could  get  the  money  on  presentation,  and 
asked  him  to  cash  it.  '  This  was  held  an  actual 
uttering  of  the  check  though  it  was  not  actu- 
ally transferred  to  B.  Smith  v.  State,  20  Neb. 
284,  57  Am.  Rep.  832. 

Uttering  Spurious  Notes.  —  Under  a  federal 
statute  making  it  a  punishable  offense  to  utter 
or  pass  spurious  notes,  knowing  them  to  be 
such,  with  intent  to  defraud,  and  which  does 
not  in  terms  require  that  they  be  uttered  as 
true  or  genuine  (Act  June  30,  1864,  13  Stat,  at 
L.  221,  §  10),  a  defendant  may  be  convicted  of 
uttering"  or  passing  upon  proof  that  he  sold 
and  delivered  the  notes  as  spurious  notes  to 
another  person,  with  intent  that  they  should 
be  passed  upon  the  public  as  genuine.  U.  S. 
v.  Nelson,  1  Abb.  (U.  S.)  135. 

When  Several  Acts  Constitute  One  Offense.  — 
Where  the  defendant  delivered  to  the  teller  of 
13  C.  of  L.— 70  1 


a  bank,  at  the  same  time  and  by  the  same  act, 
four  forged  checks,  which  purported  to  have 
been  drawn  by  four  different  parties,  it  was 
held  that  this  constituted  but  one  offense  of 
uttering  forged  checks,  and  that  a  conviction 
for  uttering  one  of  the  checks  was  a  bar  to  a 
conviction  for  uttering  the  others.  State  v. 
Egglesht,  41  Iowa  574,  20  Am.  Rep.  612. 

3.  Placing  Forged  Notes  with  Bank  for  Collec- 
tion. —  State  v.  Redstrake,  39  N.  J.  L.  365. 
Compare  People  v.  Rathbun,  21  Wend.  (N.  Y.) 
509,  where  it  was  held  that  the  uttering  and 
publishing  a  promissory  note  bearing  forged 
indorsements  is  an  offense  against  the  statute 
of  forgery,  although  the  passing  of  the  note  is 
accompanied  with  circumstances  which  would 
exonerate  the  indorsers,  if  the  indorsements 
were  genuine;  if  by  any  possibility  the  in- 
dorsers may  be  injured,  the  crime  is  perpe- 
trated. 

4.  Uttering  Deed  Executed  by  Person  as  Agent. 

—  State  v.  Willson,  28  Minn.  52. 

6.  Giving  Engraving  of  Note  as  Specimen  of 
Skill.  —  Rex  v.  Harris,  7  C.  &  P.  428,  32  E.  C. 

L-  57°-  „  _ 

6.  Rex  v.  Shukard,  R.  &  R.  C  C.  200. 

7.  Giving  Counterfeit  Money  in  Charity.  —  Reg. 
v.  Page,  8  C.  &  P.  122,  34  E.  C.  L.  322. 

8.  Forged  Note  in  Payment  of  Antecedent  Debt. 

—  Eagle  Bank  v.  Smith,  5  Conn.  74,  13  Am. 
Dec.  37. 

Illustration.  —  Thus  the  surrender  of  a 
promissory  note  to  the  maker,  upon  receiving 
in  payment  thereof  a  new  note,  the  signatures 
to  which  were  supposed  by  the  payee  to  be 
genuine,  but  one  or  more  of  which  were 
forged,  does  not  operate  as  payment  of  the 
original  note,  nor  extinguish  the  right  of  ac- 
tion thereon.  Even  though  the  payee  told  the 
surety  that  he  was  released  and  the  surety  be- 
lieved and  acted  on  the  faith  that  he  was  re- 
leased, no  estoppel  arises,  it  being  merely  a 
mistake  of  facts  which  it  was  no  more  the 
duty  of  the  payee  than  of  the  surety  to  as- 
certain.   Emerine   v.  O'Brien,   36   Ohio  St. 
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instrument  may  maintain  an  action  against  the  indorsee  to  compel  its  surrender 
or  a  release  therefrom.1 

Negligence.  —  Nevertheless,  one  who  has  sustained  a  loss  through  a  forgery 
may  be  guilty  of  such  gross  negligence  as  will  deprive  him  of  any  recourse.2 

Estoppel.  —  And  one  who  has  sustained  a  loss  through  the  forgery  of  his 
own  name  may  ratify  the  forgery  or  by  his  conduct  create  an  estoppel  against 
himself.3 

Restoration  of  Property  Obtained.  —  If  a  person  receives  from  another  money  or 
other  valuable  thing  upon  a  forged  instrument,  both  being  equally  ignorant  of 
the  forgery,  he  is  bound  to  refund  or  restore  it  to  the  person  from  whom  he 
received  it;"*  and  if  he  fails  to  do  so,  assumpsit  may  be  maintained  against 
him.  Even  though  the  person  whose  name  has  been  forged  has  so  acted  as 
to  make  it  possible  that  he  might  be  held  liable  as  on  an  implied  ratification 
or  by  an  estoppel,  the  injured  party  may  proceed  against  the  person  who  has 
obtained  value  on  the  instrument  without  first  resorting  to  the  person  whose 
name  has  been  forged.5 

Agent  Discounting  Forged  Note.  —  One  who,  acting  as  agent  for  another,  takes  a 
forged  instrument  and  discounts  it  without  naming  his  principal  is  liable  for 
the  money  obtained  on  it  though  he  has  paid  it  over  to  his  principal.6 

Delivery  by  Bailee  on  Forged  Order.  —  So  a  bailee  who  delivers  property  on  a 
forged  order  is  liable  to  the  bailor  for  its  value.7 

Proceeding  to  Avoid  Title.  —  Where  a  person  seeks  to  avoid  a  title  apparently 
given  by  an  instrument  which  he  claims  is  a  forgery,  the  defendants  may  offer 
the  instrument  in  evidence  on  identifying  it  as  the  original  of  the  copy  set  out 
in  the  petition,  and  without  positive  proof  of  the  genuineness  of  the  signa- 
tures.8 

Evidence  of  Alleged  Forger's  Skill  in  Imitating  Handwriting.  ■ —  Where  the  defense 
to  a  suit  on  a  note  is  that  the  defendant's  name  was  forged,  it  cannot  be 
shown  in  support  of  the  defense  that  the  alleged  'forger  was  so  expert  in  pen- 
manship as  to  deceive  even  the  person  whose  name  he  forged.9 

1.  Rights  of  One  Whose  Name  Has  Been  Forged  4.  Restoration  by  One  Receiving  Value  from 
Against  Indorsee.  —  Huston  v.  Schindler,  46  Another  on  Forged  Instrument.  —  Wheeler  v. 
Ind.  38;  Huston  v.  Roosa,  43  Ind.  517.  Miller,  2  Handy  (Ohio)  149;  Terry  v.  Bissell^ 

2.  Effect  of  Negligence  on  Rights  of  One  Sus-  26  Conn.  31. 

taining  Loss.  —  Salt  Springs  Bank  v.  Syracuse  5.  Terry  v.  Bissell,  26  Conn.  31. 

Sav.  Inst.,  62  Barb.  (N.  Y.)  101.  6.  Discounting  Forged  Instrument  by  One  as 

3.  Ratification  of  Forgery. —  In  Union  Bank  Agent.  —  Wheeler  v.  Miller,  2  Handy  (Ohio) 
v.   Middlebrook,  33  Conn,  gg,  two  brothers  149. 

were  involved  by  the  fraud  of  their  sister's  7.  Liability  of  Bailee  Delivering  Property  on 

husband,  who  forged  the  indorsement  of  one  Forged  Instrument.  —  Grisvvold  v.  Judd,  1  Root 

on  a  note  of  the  other,  which  he  had  fraudu-  (Conn.)  221. 

lently  altered  after  its  execution.    A  bank  8.  Evidence  in  Proceeding  to  Avoid  Title  Given 

which  had  in  good  faith  discounted  the  note  by  Forged  Instrument.  —  Wills  v.  Wood,  2S  Kan. 

brought  suit  upon  the  indorsement  and  ob-  400. 

tained  a  verdict.    It  appeared  that  the  avails  9.  Evidence  in  Defense  of  Suit  on  Forged  Note. 

of  the  note  had  been  laid  out  in  buying  goods  —  Dow  v.  Spenny,  2g  Mo.  386. 
in  the  name  of  one  of  the  brothers,  which  Other  Matters  of  Evidence.  —  Where  one  sued 
goods  the  other  brother  (the  defendant),  after  as  an  indorser  denies  the  indorsement,  claim- 
notice  of  the  frauds,  but  without  informing  ing  that  it  is  one  of  a  series  of  similar  forgeries 
the  bank  of  them,  bought  in  at  a  low  price  by  the  same  maker,  he  may  show  that  he 
and  sold  at  a  greater  price.  It  was  held  that  had  received  some  fifty  notices  of  protest  of 
the  jury  might  infer  from  these  facts  a  design  similar  notes  from  banks,  and  had  indorsed 
on  the  part  of  the  defendant  to  protect  the  only  one  of  the  notes  described  in  the  notices, 
family  from  loss  and  disgrace  by  paying  off  as  this  tends  to  show  the  existence  of  a  num- 
the  note  from  the  proceeds  of  the  goods,  which  ber  of  forgeries  as  claimed.  Tyler  v.  Todd,  36 
would  amount  substantially  to  a  ratification  Conn.  220. 

of  the  indorsement,  and  that  such  an  inference  Where,  in  an  action  against  the  indorser  of 
would  not  be  so  unreasonable  as  to  lead  the  a  note,  on  the  ground  that  though  the  indorse- 
courl  to  set  aside  the  verdict  as  against  the  ment  was  a  forgery,  yet  he  had  made  it  his 
evidence.  own,  the  plaintiff  proved  that  the  defendant's 
So  a  grantor  acknowledging  a  deed  cannot  name  had  been  forged  on  other  notes  dis- 
claim that  the  signature  is  a  forgery.  Chiv-  counted  at  the  bank,  of  which  he  had  notice, 
ington  v.  Colorado  Springs  Co.,  9  Colo.  597.  it  was  held  that  the  defendant  could  not  be 
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VIII  JURISDICTION  — Of  Forgery.  —  Forgeries  under  the  laws  of  the  United 
States  must  be  tried  in  the  district  where  the  crime  is  committed.  it  the 
forgery  for  which  the  defendant  is  being  prosecuted  is  an  offense  under  the 
laws  of  a  state,  only  the  courts  of  the  state  in  which  the  offense  is  committed 
have  jurisdiction  of  the  offense.2  So,  in  the  absence  of  statute  providing  other- 
wise the  defendant,  it  is  apprehended,  should  be  tried  in  the  county  where 
the  forgery  was  committed ;  but  by  statute  in  one  state  the  offense  may  be 
prosecuted  in  any  county  where  the  instrument  was.  forged  or  where  it  was 
used  or  passed,  or  attempted  to  be  used  or  passed,  by  him.3 

The  Offense  of  Uttering  and  Publishing  a  forged  instrument  is  not  complete  until 
the  instrument  comes  into  the  hands  of  some  person  other  than  the  accused, 
and  on  a  prosecution  for  this  offense  the  place  where  the  instrument  was  so 
uttered  and  published  determines  the  jurisdiction  of  the  court.  _ 

IX  Evidence  —  1.  Competency  of  Witnesses.  —  In  England  persons  having 
an  interest  in  the  forged  instrument  were  formerly  not  competent  witnesses 
to  prove  the  forgery;5  but  this  rule  was  changed  by  express  statutory  enact- 
ment 0  In  the  United  States  the  decisions  are  very  conflicting.  A  number 
of  them  mostly  early  decisions,  followed  the  English  rule  before  the  enact- 
ment of  the  statute,7  but  the  weight  of  authority  (including  more  recent 
decisions)  is  to  the  effect  that  persons  interested  in  the  instrument  charged 
to  be  forged  are  competent  witnesses  to  prove  the  forgery,8  and  that,  too, 

permitted  to  show  that  the  names  of  third  per- 
sons had  been  forged  under  similar  circum- 
stances, of  which  they  had  notice.  Hartford 
Bank  v.  Hart,  3  Day  (Conn.)  493,  3  Am.  Dec. 
274. 

In  a  civil  action  for  a  forgery,  evidence  that 
a  note  was  forged  by  the  defendant,  and  is  in 
his  hands,  is  admissible  without  producing:  the 
note  or  notifying  the  defendant  to  produce  it. 
Ross  v.  Bruce,  1  Day  (Conn.)  100. 

1.  Offenses  Against  Federal  Laws.  —  U.  S.  v. 
Britton,  2  Mason  (U.  S.)  464. 

2.  Offenses  Against  State  Laws.  —  Matter  of 
Carr,  28  Kan.  1. 

As  crimes  are  in  their  nature  local,  one 
state  court  cannot  punish  for  an  offense  com- 
mitted in  another  state,  nor  enforce  the  penal 
laws  thereof.  12  Encyc.  of  Pl.  and  Pr.  134. 
tit.  Jurisdiction. 

Place  of  Forgery  —  What  Is.  —  Where  a  person 
forged  and  uttered  at  Kansas  City,  Missouri, 
a  time  check  upon  a  railroad  company  having 
its  treasurer  and  treasury  in  Kansas,  and  such 
check  was  paid  off  by  the  agent  at  Kansas 
City,  who  had  authority  to  pay  the  valid  obli- 
gations of  the  company,  upon  the  supposition 
that  it  was  a  true  and  valid  instrument,  the 
forgery  was  wholly  consummated  in  Mis- 
souri, although  afterwards  the  agent  sent  the 
check  to  the  treasurer  of  the  company  at 
Topeka,  Kansas,  and  received  credit  therefor 
on  his  accounts  as  so  much  cash.  Matter  of 
Carr,  28  Kan.  I. 

3.  Hocker  v.  State,  34  Tex.  Crim.  Rep.  359; 
Thulemeyer  v.  State,  34  Tex.  Crim.  Rep.  619; 
Mason  v.  State,  32  Tex.  Crim.  Rep.  95. 

But  where  a  party  forges  an  instrument  and 
parts  with  it,  and  has  no  further  property  in 
or  control  over  it,  he  cannot  be  prosecuted  for 
the  forgery  in  some  other  county  in  which  a 
subsequent  owner  or  holder  may  have  passed 
it.  Thulemeyer  v.  State,  34  Tex.  Crim.  Rep. 
619. 

4.  Uttering  and  Publishing.  —  U.  S.  v.  Bick- 
ford,  4  Blatchf.  (U.S.)  3371  Bishop  v.  State, 
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30  Ala.  40;  State  v.  Hudson,  13  Mont.  112; 
People  v.  Rathbun,  21  Wend.  (N.  Y.)  509; 
Lindsey  v.  State,  38  Ohio  St.  511;  Com.  v. 
Searle,  2  Binn.  (Pa.)  332,  4  Am.  Dec.  446; 
Foute  v.  State,  15  Lea  (Tenn.)  712.  Contra, 
U.  S.  v.  Wright,  2  Cranch  (C.  C.)  296;  U.  S.  v. 
Plympton,  4  Cranch  (C.  C.)  309. 

5.  Parties  Having  Interest  Formerly  Incompe- 
tent in  England.  —  In  England,  formerly,  on  a 
conviction  of  forgery,  the  forged  instrument 
was  condemned  and  ordered  to  be  destroyed, 
and  the  person  who  might  be  benefited  by  such 
destruction  was  not  permitted  to  testify.  Sim- 
mons v.  State,  7  Ohio  (pt.  i.)  116. 

6.  Statutory  Change  of  Rule.  —  9  Geo.  IV., 
c.  32. 

7.  View  that  Interested  Witnesses  Are  Incom- 
petent. —  State  v.  Blodget,  1  Root  (Conn.)  534; 
State  v.  Brunson,  I  Root  (Conn.)  307;  State 
v.  Stanton,  1  Ired.  L.  (23  N.  Car.)  424;  State  v. 
Hamilton,  2  Hayw.  (3  N.  Car.)  288;  State  v. 
A.  W.,  1  Tyler  (Vt.)  260. 

8.  View  that  Interested  Witnesses  Are  Compe- 
tent. —  U.  S.  v.  Bates,  2  Cranch  (C.  C.)  1;  U. 
S.  v.  Brown,  3  Cranch  (C.  C.)  268;  Territory 
v.  Barran,  1  Martin  (La.)  214;  Pope  v.  Nance, 
1  Stew.  (Ala.)  354,  18  Am.  Dec.  60;  State  v. 
Phelps,  11  Vt.  116,  34  Am.  Dec.  672;  Anson 
v.  People,  148  111.  494;  State  v.  Henderson, 
29  W.  Va.  147;  State  v.  Farrel,  Add.  (Pa.)  246; 
Respublica  v.  Keating,  I  Dall.  (Pa.)  no;  Com. 
v.  Peck,  1  Met.  (Mass.)  428;  Com.  v.  Snell,  3 
Mass.  82;  Com.  v.  Waite,  5  Mass.  261;  People 
v  Dean,  6  Cow.  (N.  Y.)  27;  People  v.  Howell, 
4  Johns.  (N.  Y.)  296;  Hess  v.  State,  5  Ohio  5, 
22  Am.  Dec.  767;  Simmons  v.  State,  7  Ohio 
(pt.  i.)  116;  State  v.  Bateman,  3  Ired.  L.  (25 
N.  Car.)  474. 

Confessions.  —  In  prosecutions  for  forgery,  as 
in  other  prosecutions,  the  confession  should 
never  be  admitted  in  evidence  when  the  de- 
fendant was  influenced  thereto  by  any  threats 
or  promises,  State  v.  Walker,  34  Vt.  301. 
See  generally  the  title  Confessions,  vol.  6,  p. 
520. 
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though  civil  actions  are  pending  against  him,  to  which  his  only  defense  may 
be  the  forgery  of  said  instrument.*  Accordingly  it  has  been  held  that  the 
person  whose  name  has  been  signed  to  the  instrument  forged  as  maker  2  or 
indorser  3  thereof  is  a  competent  witness ;  but  such  person  is  not  an  indis- 
pensable witness  to  prove  the  forgery.4  In  a  prosecution  for  forgery  it  may 
also  be  shown  by  a  person  named  as  taking  the  acknowledgment  of  the  forged 
instrument  that  he  did  not  sign  the  instrument,  and  the  same  may  be  shown 
by  a  person  purporting  to  be  a  subscribing  witness,  even  though  not  named 
in  the  indictment.5 

2.  Proof  of  Guilty  Knowledge  and  Fraudulent  Intent  —  a.  In  General.  — 
The  principal  element  in  forgery  consists  in  the  fraudulent  purpose,6  and  evi- 
dence of  such  surrounding  circumstances  as  have  a  bearing  on  the  question  of 
fraud  is  pertinent  and  admissible.7  When  evidence  of  a  collateral  fact  or  of  a 
distinct  offense  is  admitted  as  proof  of  guilty  knowledge  or  intent,  the  jurors 


1.  Pendency  of  Suit  on  Forged  Instrument 
Against  Witness.  —  Com.  v.  Peck,  I  Met. 
(Mass.)  428;  Com.  v.  Snell,  3  Mass.  82. 

2.  Maker. —  State  v.  Farrel,  Add.  (Pa.)  246; 
State  v.  Henderson,  29  W.  Va.  147;  Hess  v. 
State,  5  Ohio  5,  22  Am.  Dec.  767;  Anson  z: 
People,  148  111.  494. 

3.  Indorser.  —  Respublica  v.  Keating,  1  Dall. 
(Pa.)  no;  Territory  v.  Barran,  1  Martin  (La.) 
214. 

Other  Illustrations.  —  A  judgment  was  ob- 
tained against  A  and  his  surety  B.  B  paid  a 
part  of  the  judgment  and  took  the  constable's 
receipt,  which  he  fraudulently  altered  so  as  to 
make  the  sum  larger.  Afterwards  A  settled 
with  B  and  repaid  him  what  appeared  by  the 
receipt  to  have  been  paid  by  B.  It  was  held 
that  A  was  a  competent  witness  on  an  indict- 
ment against  B  for  forgery.  State  v.  Bate- 
man,  3  Ired.  L.  (25  N.  Car.)  474. 

4.  Interested  Party  Not  an  Indispensable  Wit- 
ness. —  Anson  v.  People,  148  111.  494.  See  also 
Com.  z.  Taylor,  5  Cush.  (Mass.)  605.  In  this 
case,  which  was  a  prosecution  at  N.  for  utter- 
ing as  true  a  forged  bank  bill,  purporting  to  be 
a  bill  of  a  bank  at  W.,  a  witness  testified  that 
he  knew  the  president  of  that  bank;  that  when 
the  witness  last  saw  him,  which  was  some- 
thing less  than  a  year  before,  he  lived  in  W.; 
that  he  then  told  the  witness  that  his  wife  had 
bought  a  place  in  O.,  in  the  same  state,  and 
his  family  were  going  there  to  reside.  It  was 
held  that  upon  this  evidence  the  testimony  of 
the  president  might  be  dispensed  with,  and  the 
forgery  of  his  signature  allowed  to  be  proved 
by  other  witnesses. 

5.  Competency  of  Subscribing  Witness.  —  People 
v.  Sharp,  53  Mich.  523. 

Proof  of  Uttering  Forged  Release  of  Mortgage.  — 
On  a  prosecution  for  uttering  a  forged  release  of 
a  mortgage  by  recording  it,  it  is  necessary  to 
produce  the  subscribing  witnesses  or  account 
for  their  absence  though  the  mortgagee  testified 
that  he  did  not  execute  it,  and  the  notary  who 
was  stated  to  have  taken  the  acknowledgment 
testified  that  he  was  almost  certain  he  did  not 
take  it.    People  v.  Swetland,  77  Mich.  53. 

Proof  of  Uttering  Counterfeit  Bank  Bill. —  On 
the  trial  of  an  indictment  for  uttering  as  true 
a  counterfeit  bank  bill,  where  the  bank  was 
out  of  the  state,  although  within  forty  miles 
of  the  place  of  trial,  the  forgery  was  allowed 
to  be  proved  by  two  witnesses  who  had  very 
frequently  received  and  paid  out  bills  purport- 


ing to  be  made  by  such  bank,  and  one  of 
whom  had  once  carried  to  the  bank  a  large 
number  of  such  bills,  which  were  all  paid  by 
the  bank  as  genuine,  but  neither  of  whom  had 
ever  seen  the  president  or  cashier  write.  Com. 
v.  Carey,  2  Pick.  (Mass.)  48. 

6.  Fraudulent  Intent  the  Principal  Element.  — 
Allen  v.  State,  79  Ala.  34;  People  v.  Marion, 
29  Mich.  31;  Montgomery  v.  State,  12  Tex. 
App.  323. 

7.  Surrounding  Circumstances  Bearing  on  Ques- 
tion of  Fraud  Competent  Evidence  —  Alabama.  — 

Butler  v.  State,  22  Ala.  43;  Koch  v.  State,  115 
Ala.  99. 

California.  —  People  v.  Phillips,  70  Cal.  61. 
District  of  Columbia.  —  U.  S.  v.  Brooks,  3 
MacArthur  (D.  C.)  315. 

Georgia.  — Timmons  v.  State,  80  Ga.  216. 
Illinois.  —  Parker  v.  People,  97  111.  32. 
Massachusetts .  —  Com.    v.     Starr,    4  Allen 
(Mass.)  301. 

Michigan.  —  People  v.  Marion,  29  Mich.  31; 
People  v.  Van  Alstine.  57  Mich.  69;  People  v. 
Swetland,  77  Mich.  53. 

Ohio.  —  Burdge  v.  State,  53  Ohio  St.  512. 
Pennsylvania.  —  Com.   v.  Norris,  9  Montg. 
Co.  Rep.  (Pa.)  143. 

Texas.  —  Francis  v.  State,  7  Tex.  App.  501. 
Vermont.  —  Slate  v.  Williams,  27  Vt.  724; 
State  v.  Morton,  27  Vt.  310,  65  Am.  Dec.  201. 
Virginia.  —  Finn  v.  Com.,  5  Rand.  (Va.)  701. 
West  Virginia.  —  State  v.  Henderson,  29  W. 
Va.  147. 

Evidence  that  the  Accused  Falsely  Represented 
Himself  to  Be  the  Payee  of  the  note  is  a  circum- 
stance tending  to  impeach  the  good  faith  of  the 
transaction  and  to  justify  the  inference  that  he 
knew  that  the  name  of  one  of  the  makers  was 
forged.    Slate  v.  Williams.  66  Iowa  573. 

Connecting  with  Others  Charged  with  Forgery. 
—  It  may  be  shown  that  the  defendant  was, 
on  other  occasions,  connected  with  other  per- 
sons indicted  in  the  same  business  as  that  in 
which  the  alleged  forgery  was  committed. 
People  v.  Bassford,  3  N.  Y.  Crim.  Rep.  219. 

In  a  Prosecution  for  Forging  a  Deed  it  may  be 
shown  that  shortly  before  the  uttering,  the  de- 
fendant claimed  title  to  the  land  through  a 
different  instrument  from  the  one  forged,  and 
was  informed  that  there  was  no  such  docu- 
ment in  existence.  West  v.  State,  22  N.  J.  L. 
212 

Manner  of  Reading   Forged   Instrument  on 
Attempting  to  Pass  It.  —  Parol  evidence  as  to 
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should  be  instructed  as  to  the  legitimate  scope  and  purpose  of  such  evidence  in 
order  to  guard  them  against  considering  it  as  proof  of  the  corpus  delicti.  In 
order  to  sustain  a  conviction  for  uttering  a  forged  instrument,  proof  that  fraud 
was  actually  perpetrated  is  unnecessary;  the  intent  to  defraud  is  sufficient  and 
may  be  inferentially  proved.2  In  the  defendant's  behalf  it  is  competent  to 
show  that  intemperance  had  so  far  impaired  his  mind  as  to  render  him 
incapable  of  distinguishing  between  right  and  wrong.3 

b.  Proof  of  Other  Forgeries  by  Defendant.  —  On  a  prosecution  for 
forgery,  evidence  of  other  similar  forgeries  is  admissible  for  the  purpose  of 
showing  the  defendant's  guilty  knowledge  and  intent.4  It  is,  however, 
reversible  error  to  admit  in  evidence,  to  show  guilty  intent,  other  instruments 


the  manner  in  which  the  prisoner  read  the 
note  charged  to  be  forged  to  the  witness  to 
whom  he  offered  it  is  admissible  to  show  the 
animus  with  which  it  was  made  and  uttered. 
Butler  v.  State,  22  Ala.  43. 

Evidence  of  Transactions  between  the  defend- 
ant and  the  person  alleged  to  have  been  de- 
frauded, after  the  delivery  of  the  note,  is 
admissible  if  it  tends  to  show  that  the  note 
alleged  to  have  been  uttered  was  used  with  a 
fraudulent  intent,  and  to  secure  a  valuable 
benefit  from  the  person  to  whom  it  was  deliv- 
ered.    People  v.  Phillips,  70  Cal.  61. 

Fabricated  Deposition.  —  Evidence  that  a  man 
on  trial  for  forging  several  receipts  fabricated 
a  deposition  to  prove  the  authenticity  of  one 
of  them  is  allowable  as  an  admission  of  their 
falsity.    State  v.  Williams,  27  Vt.  724. 

On  a  Prosecution  for  Uttering  a  Forged  Dis- 
charge of  a  Mortgage,  evidence  of  the  execution 
of  a  mortgage  upon  part  of  the  mortgaged 
premises  a  year  after  the  date  of  the  dis- 
charge, and  of  the  presentation  to  the  mort- 
gagee of  an  abstract  of  title  showing  the 
discharge  of  the  first  mortgage,  is  competent 
as  presenting  a  motive  for  the  commission  of 
the  crime  charged.  People  v.  Swetland,  77 
Mich.  53. 

On  a  Trial  for  Forging  a  Transfer  from  S.  to 
B.,  it  was  held  that  the  state  might  introduce 
a  conveyance  from  T.  to  S.  and  prove  that  it 
and  the  certificate  of  acknowledgment  thereto 
were  forgeries,  in  order  to  show  guilty  knowl- 
edge and  intent.  Francis  v.  State,  7  Tex. 
App.  501. 

Forgery  of  Fictitious  Name. —  On  the  trial  of 
an  indictment  for  uttering  a  forged  note, 
where  the  defendant,  at  the  time  of  negotiat- 
ing the  note,  represented  that  J.,  the  drawer 
of  the  note,  lived  at  or  near  a  certain  place,  it 
was  held  proper  to  show  that  no  such  person 
lived  at  or  near  that  place.  Com.  v.  Norris,  9 
Montg.  Co.  Rep.  (Pa.)  143. 

1.  Limiting  Effect  of  Evidence  by  Instruction.  — 
Francis  v.  State,  7  Tex.  App.  501. 

What  Is  Sufficient  Evidence  of  Intent  to  De- 
fraud.—  On  a  prosecution  for  forging  a  draft, 
the  fact  that  the  draft  was  forged  and  was 
made  payable  to  the  defendant,  who  indorsed 
it,  is  sufficient  evidence  of  the  defendant's  in- 
tention to  defraud,  by  his  indorsement,  the 
person  on  whom  the  draft  was  drawn.  Tim- 
mons  v.  State,  80  Ga.  216. 

So  on  the  trial  of  an  indictment  for  making 
and  uttering  a  forged  deposition,  to  procure  a 
divorce  by  the  defendant  from  his  wife,  the 
jury  is  authorized  to  infer  an  intent  to  defraud 
from  the  character  of  the  instrument,  if  it  is 


found  to  be  forged.    State  v.  Kimball,  50  Me. 
409. 

There  is  no  presumption  of  law  of  an  intent 
to  defraud  from  proof  that  the  accused  [has 
actually  forged  a  note  on  another  person  when 
he  has  not  uttered  it.  This  is  a  question  of 
fact  for  the  jury  to  find  from  the  evidence. 
The  possession  of  the  forged  paper,  _  while 
evidence  tending  to  prove  a  fraudulent  intent, 
is  not  conclusive.  The  circumstances  may 
clearly  repel  any  presumption  of  guilt.  So 
mere  proof  of  possession  of  forged  paper  is 
not  conclusive  of  a  fraudulent  intent.  Fox  v. 
People,  95  111.  71. 

2.  Proof  of  Actual  Injury  Unnecessary.  —  State 
v.  Hahn,  38  La.  Ann.  169. 

3.  Evidence  in  Defendant's  Behalf,  —  People  v. 
Blake,  65  Cal.  275. 

4.  Proof  of  Similar  Forgeries — California. — 
People  v.  Bibby,  91  Cal.  470;  People  v.  Bird, 
(Cal.  1899)  56  Pac.  Rep.  639. 

Illinois.—  Cross  v.  People,  47  111.  152,  95 
Am.  Dec.  474. 

Indiana.  —  Robinson  v.  State,  66  Ind.  331. 

Iowa.  —  State  v.  Saunders,  68  Iowa  370. 

Maryland.  —  Bell  v.  State,  57  Md.  108; 
Bishop  v.  State,  55  Md.  138. 

Massachusetts.  —  Com.  v.  Price,  10  Gray 
(Mass.)  472,  71  Am.  Dec.  668. 

Michigan.  —  People  v.  Kemp,  76  Mich.  410. 

Minnesota.  —  State  v.  Wills,  (Minn.  1897)  73 
N.  W.  Rep.  177. 

Missouri.  —  State  v.  Hodges,  (Mo.  1898)  45 
S.  W.  Rep.  1093. 

New  York.  —  People  v.  De  Kroyft,  49  Hun 
(N.  Y.)  71;  People  v.  Everhardt,  104  N.  Y.  591. 

Ohio.  —  Devere  v.  State,  3  Ohio  Cir.  Dec.  249. 

Texas.  —  Hennessy  v.  State,  23  Tex.  App. 
340. 

Virginia. — Martin  v.  Com.,  2  Leigh  (Va.)745. 
Possession  of  Notes  by  Wife.  —  The  possession 
by  a  wife  of  fragments  of  banknotes,  appar- 
ently cut  for  the  purpose  of  making  altera- 
tions similar  to  those  which  had  been  made  in 
a  note  found  on  the  person  of  her  husband,  is 
not,  without  further  evidence  of  concert  be- 
tween them,  competent  evidence  against  the 
husband  on  an  indictment  for  having  such  an 
altered  note  with  intent  to  pass  it.  People  v. 
Thorns,  3  Abb.  App.  Dec.  (N.  Y.)  571. 

Attempt  to  Utter  Forged  Instrument.  —  On  a 
prosecution  for  an  attempt  to  utter  a  forged 
instrument,  it  is  competent  to  show  that  the 
defendant  attempted  on  the  same  day  to  pass 
the  instrument  on  another  person,  but  it  is  re- 
versible error  for  the  court  to  fail  to  restrict 
such  evidence  to  proof  of  guilty  intent. 
Burks  v.  State,  24  Tex.  App.  326. 
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found  in  he  defendant  s  possession,  without  showing  that  they  are  forgeries- 
and  that  the  defendant  had  culpable  connection  therewith.*  And  evidence  of 
similar  forgeries  would,  of  course,  be  inadmissible  to  prove  the  corpus  Muti^ 
c  Proof  of  Possession  of  or  Uttering  Other  Forged  p{ per  on- 
Trial  FOR  UTTERING.  -  On  a  trial  for  uttering  forged  paper  it  is  competent 
to  show,  for  the  purpose  of  proving  knowledge  and  gSlty n  ent, Xt  It  S 
about  the  time  of  uttering  the  instrument,  the  defendant  had  in  his  possession 
or  uttered  other  forged  instruments  of  the  same  description.*  An  acquittal 
under  an  indictment  for  forging  or  uttering  a  particular  forged  paper  will  not 
preclude  the  state  from  proving  the  fact  of  the  possession  or  uttering  of such 
sanfe  cL^Jcte"  "°        pr°SeCUti°n  a^ai"st  the  ~e  party  for  a  crime  of  Se 

d  Proof  of  Uttering  on  Trial  for  Forgery.  -  On  a  prosecution 
for  forgery,  evidence  of  uttering  the  instrument  alleged  to  be  foSed  °  s 
admissible  on  the  question  of  intent*    But  it  would  seem  that  the  act  cfaimed 


1.  Proof  that  Other  Instruments  Are  Forgeries 
Necessary.  —  People  v.  Altman,  147  N.  Y.  473- 
State  v.  Wills,  (Minn.  1897)  73  N.  W.  Rep.  177' 
People  v.  Whiteman,  114  Cal.  338;  State  v 
Lowry,  42  W.  Va.  205.  Contra,  Barnes  v 
Com.,  (Ky.  1897)41  S.  W.  Rep.  772. 

Burden  of  Proof.  —  The  burden  of  proving 
guilty  knowledge  by  the  defendant  as  to  other 
forged  checks  offered  in  evidence  is  on  the 
prosecution,  and  a  showing  that  the  checks 
were  forged  and  that  the  prosecuting  witness 
believed  that  the  defendant  forged  them  does 
not  prove  guilty  knowledge.  People  v.  Bird 
(Cal.  1899)  56  Pac.  Rep.  639. 

2.  Proof  of  Defendant's  Culpable  Connection.  — 
State  v.  Lowry,  42  W.  Va.  205. 

In  a  Prosecution  for  Uttering  Forged  Notes,  evi- 
dence that  the  defendant  had  a  questionable 
connection  with  another  note  is  incompetent 
where  there  is  no  evidence  that  such  note  was 
forged,  and  the  note  was  not  produced  or  its 
absence  accounted  for.  State  v.  Saunders,  68 
Iowa  370. 

3.  Other  Forgeries  as  Evidence  of  the  Corpus 
Delicti.  —  Costelo  v.  Crowell,  139  Mass.  591. 

Admissions  of  Commission  of  Other  Forgeries.  

Previous  statements  made  by  the  defendant, 
relating  to  other  forged  papers  in  his  posses- 
sion prior  to  the  commission  of  the  offense,  are 
admissible  in  evidence  to  show  guilty  knowl- 
edge and  to  rebut  the  presumption  of  inno- 
cence through  ignorance.  Rex  v.  Mahukaliilii, 
5  Hawaiian  96.  See  the  title  Confessions', 
vol.  6,  p.  520. 

4.  Possession  of  or  Uttering  Other  Forged  Paper 
—  England.  —  Rex  v.  Whiley,  2  Leach  C.  C 
985. 

United  States.  —  U.  S.  v.  Noble,  5  Cranch 
(C.  C.)  371;  U.  S.  v.  Hinman,  1  Baldw.  (U.  S.) 
292;  U.S.  v.  Roudenbush,  1  Baldw.  (U  S) 
514;  U.  S.  v.  Doebler,  1  Baldw.  (U.  S.)  519. 

Alabama.  —  McDonald  v.  State,  81  Ala.  279, 
60  Am.  Rep.  158;  Manawav  v.  State,  44  Ala! 
375- 

California.  —  People  v.  Frank,  28  Cal.  507. 

Illinois.  —  Steele  v.  People,  45  111.  152. 

Indiana.  —  Harding  v.  State,  54  Ind.  359. 

Maine.  — State  v.  McAllister,  24  Me.  139. 

Massachusetts. —  Com.  v.  Stone,  4  Met.  (Mass.) 
43;  Com.  v.  White,  145  Mass.  392;  Com.  v. 
Hall,  97  Mass.  570;  Com.  v.  Percival,  Thach. 
Cr.    Cas.  (Mass.)   293;    Com.  v.  Woodbury, 


IIIO 


lhJCh-%-  C^S'  (Mass-)  47;  Com.  v.  Bigelow, 
8  Met.  (Mass.)  235. 

Maryland.  —  Bloomer  v.  State,  48  Md  521  • 
Bishop  v.  State,  55  Md.  138.  ' 

Michigan,  —  Carver  v.  People,  39  Mich  786 

New  Jersey.  —  State  v.  Van  Houten  3  N  \ 
L.  248.  0     '  J" 

New  York.-  People  v.  De  Graff,  1  Wheel. 
Cr  Cas.  (N.  Y.)  203;  People  v.  Everhardt,  104 
N.  Y.  591. 

Ohio.  —  Lindsey  v.  State,  38  Ohio  St.  507 

South  Carolina.  —  State  v.  Williams  2  Rich 
L.  (S.  Car.)  418,  45  Am.  Dec.  741;  State  v. 
Houston,  1  Bailey  L.  (S.  Car.)  300. 

T ennessee.  —  Garner  v.  State,  5  Lea  (Tenn  ) 
213;  Foute  v.  State,  15  Lea  (Tenn.)  712 

Texas.  —  Heard  v.  State.  9  Tex.  Add.  i- 
Ham  v.  State,  4  Tex.  App.  645. 

Virginia.  —  Hendrick  v.  Com.,  5  Leigh  (Va  ) 
707;   Martin  v.  Com.,  2  Leigh  (Va.)  745;  Finn 
v.  Com.,  5  Rand.  (Va.)  701. 
_  5.  Acquittal  under  Other  indictments  Immate- 
rial.—State  v.  Houston,  1  Bailev  L.  (S.  Car) 
300;   State  v.  Robinson,  16  N.  J.  L.  507-  Peo- 
ple v.  Frank,  28  Cal.  507;  McCartney  v.  State 
3  Ind.  354,  56  Am.  Dec.  510;  U.  S.  v.  Randenl 
bush,  8  Pet.  (U.  S.)  289;  Bell  v.  State,  57  Md 
108. 

"  It  does  not  follow  that  because  a  man  is 
acquitted  he  is  innocent;  the  legal  conse- 
quence is  that  he  cannot  be  tried  again.  But 
still  he  may  have  been  guiltv,  and  this  ->uilt 
may  be  shown  in  a  collateral  matter."  State 
v.  Houston,  1  Bailey  L.  (S.  Car.)  300. 

The  admission  of  such  evidence,  it  has  been 
said,  does  not  put  the  defendant  in  jeopardy 
again  for  the  same  offense,  and  does  not  con- 
tradict the  record  of  acquittal.  State  v  Robin- 
son, 16  N.  J.  L.  507. 

6.  Proof  of  Uttering  Admissible.  —  Cohen  v 
People,  7  Colo.  274;  Fox  v.  People.  95  111.  71' 
V.  S.  v.  Brooks,  3  MacArthur  (D.  C.)  315- 
State  v.  Outs,  30  La  Ann.  1155. 

Uttering  of  Other  Forgeries  Several  Years  Pre- 
viously. —  On  the  trial  of  a  party  for  forging  a 
banknote  of  the  Bank  of  the  State  of  North 
Carolina,  the  Circuit  Court  permitted  evidence 
to  go  to  the  jury  of  a  supposed  attempt  by  the 
defendant,  three  years  previously  to  the  trial 
and  the  finding  of  the  indictment,  to  utter 
some  forged  banknotes  of  the  Northern  Bank 
of  Kentucky.    It  was  held  that  the  evidence 
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to  be  a  forgery  must  in  some  sense  be  established  before  such  evidence  will 

b£  3d  Proofof  Handwriting. -As  there  are  no  principles  governing  proof  of 
handwriting  peculiar  to  prosecutions  for  forgery,  no  treatment  of  this  quest  on 
fa?KSfePctioi  will  be  given.  For  a  detailed  treatment  of  the  question 
reference  is  made  to  another  article  in  this  work.- 

4  Production  of  Forged  Instrument  and  Secondary  Evidence  Thereof.  -  On  the 
trial  of  a  person  for  forgery,  the  instrument  alleged  to  have  been  forged  must 
b ^reduced  at  the  trial" o'its  nonproduction  must  be  satis  actori  y  accounted 
for  before  secondary  evidence  of  its  contents  is  admissible.3    If  the  instru- 
ct be^^       mutilated,  or  destroyed,  or  suppressed,  by  the  prisoner,  the 
Snor  thereof  may  be  proved  by  parol  evidence.    The  rule  is  that  the  next 
bes?  evidence  is  to  be  produced;  and  if  there  is  a  copy  which  can  be  sworn  to 
fts  is   he  next  best  evidence  *    In  case  the  instrument-  is  in  the  defendant  s 
hands  notice  to  produce  it  must  be  given  to  the  defendant  before  evidence  of 
itrexistence  contents,  and  character  is  admissible,*  and  if  the  instrument  is 
alleged  to  be  mutilated,  the  existence  of  the  writing  before  mutilation  must 


was  manifestly  illegal  and  had  a  strong  ten- 
dency to  prejudice  the  minds  of  the  jury  against 
the  defendant.  Morris  v.  State,  8  Smed.  &  M. 
(Miss.)  762.  „  ,  . 

Admissions  as  to  Other  Instruments  Supposed  to 
Be  Uttered  by  Defendant.  —  The  statements  of  a 
defendant  on  trial  for  forgery  as  to  other  in- 
struments of  the  same  kind,  supposed  to  have 
been  uttered  by  him,  are  inadmissible  to  prove 
the  charge  upon  which  he  is  being  tried,  fox 
v.  People,  95  HI.  71.         ^  ac, 

1.  Luttrell  v.  State,  85  Tenn.  232,  4  Am.  St. 
Rep  760,  in  which  case  the  court  said:  I  he 
forgery  not  being  in  any  sense  established, 
and  there  being  no  count  in  the  indictment 
against  the  defendant  for  passing  or  offering 
to  pass  a  forged  paper,  it  was  error  to  admit 
proof  that  defendant  did  sell  and  transfer  the 
paper  alleged  to  have  been  forged." 

2.  See  the  title  Handwriting. 

3  Forged  Instrument  and  Secondary  Evidence. 
—  State  Lowry,  42  W.  Va.  205;  Smith 
v  Holebrook,  2  Root  (Conn.)  45;  State  v. 
Blodget,  1  Root  (Conn.)  534;  Dovahna  v. 
State,  14  Tex.  App.  312;  Rollens  v.  State  21 
Tex  App  148;  Manaway  v.  State,  44  Ala. 
37S-'  Morton  v.  State,  30  Ala.  527;  Butler  v. 
State,  22  Ala.  43;  People  v.  S wetland,  77 
Mich.  53.  _     y~.  ~r~ 

Photographic  Copy  of  Note.  — In  Duffin  v. 
People,  107  111.  113,  47  Am.  Rep.  pi,  it  was 
held  that  a  photographic  copy  of  a  forged  note 
was  admissible  in  evidence  to  prove  the  words 
of  the  original.  The  court,  per  Mr.  Justice 
Scholfield,  said:  "  The  officers  of  the  bank, 
observing  that  the  ink  in  which  the  note  was 
written  was  rapidly  fading,  had  the  note  photo- 
graphed, and  this  copy  was  offered  in  evidence 
simply  to  prove  the  words  of  the  original,  and 
not  the  peculiarity  of  handwriting.  Since  the 
taking  of  that  photograph  the  original  has 
faded  so  that  it  has  become  illegible,  or  prac- 
tically so.  Under  these  circumstances  we 
think  there  can  be  no  doubt  parol  evidence  of 
what  the  original  note  was  would  have  been 
competent  evidence,  and  most  certainly  a 
compared  copy  would,  though  there  had  been 
no  attempt,  in  making  it,  to  imitate  the  hand- 
writing of  the  original." 


Before  the  photographic  copy  can  be  ad- 
mitted it  must  be  shown  to  be  accurate. 
Groom's  v.  State,  (Tex.  Crim.  App.  1899)  50  S. 
W.  Rep.  370.  ,    „  _ 

4.  Proof  by  Parol  Evidence  or  by  Copy.  —  U.  b. 
v  Britton,  2  Mason  (U.  S.)  464;  Thompson  v. 
State,  30  Ala.  28;  Com.  v.  Snell,  3  Mass.  82; 
StateV  Lowry,  42  W.  Va.  205. 

Proof  Rendering  Loss  of  Paper  Probably  Suffi- 
cient.—  On  the  trial  of  an  indictment  for  for- 
gery'of  a  check  on  a  bank,  if  there  be  proof 
rendering  it  highly  probable  that  the  original 
paper  has  been  lost  or  destroyed,  though  not 
so  lost  or  destroyed  by  the  defendant  or  by  his 
procurement,  secondary  evidence  of  the  con- 
tents, character,  or  description  of  the  paper  is 
admissible  to  sustain  the  prosecution.  Pen- 
dleton v.  Com.,  4  Leigh  (Va.)  694,  26  Am.  Dec. 

042. 

b.  Notice  to  Produce  Necessary  When  in  Defend- 
ant's Hands.  —  State  v.  Lowry,  42  W.  Va.  205; 
Rollins  v.  State,  21  Tex.  App.  148. 

Instance.  —  Secondary  evidence  of  the  con- 
tents of  the  instrument  charged  to  have  been 
forged,  which  is  alleged  in  the  indictment  to 
have  been  destroyed  or  withheld  by  the  de- 
fendants, cannot  be  received  on  proof  that  it 
was  last  seen  on  the  trial  of  a  habeas  corpus 
at  the  suit  of  another  one  of  the  defendants, 
in  the  possession  of  his  attorney,  who  is  not 
called  to  answer  as  to  his  possession.  Morton 
v.  State,  30  Ala.  527. 

Where  Instruments  Secreted  Without  Defend- 
ant's Agency.  —  If  the  instrument  alleged  to 
have  been  forged  has  been  secreted  to  protect 
the  defendant,  although  without  his  agency  or 
privity,  a  copy  of  the  instrument  taken  by  the 
person'whose  name  has  been  forged,  and  who 
has  seen  the  instrument,  is  admissible  in  evi- 
dence.   Com.  v.  Snell,  3  Mass.  82. 

When  Notice  to  Produce  Unnecessary.  —  The 
rule  that  notice  to  produce  must  be  given  to 
the  defendant  was  held  not  to  apply  when  it 
was  doubtful  from  the  evidence  whether  the 
instrument  alleged  to  have  been  forged  was 
in  the  possession  of  the  defendant  or  his 
sister,  and  where  no  attempt  was  made  to  find 
the  instrument  or  to  procure  the  testimony  of 
the  sister.  People  v.  Swetland,  77  Mich.  53. 
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be  proved  before  a  resort  to  secondary  evidence  can  be  had.1 

5.  Showing  Place  of  Forgery.  —  According  to  one  decision,  the  offense  of 
forging  a  note  in  a  certain  county  cannot  be  inferred  from  its  having  been 
uttered  in  that  county.3  But  one  decision  holds  that  proof  that  the  defend 
ant,  with  knowledge  of  the  character  of  the  instrument,  attempted  to  pass  it 
in  the  county  where  the  charge  is  brought  is  sufficient  proof  of  the  venue 
even  where  the  instrument  does  not  show  on  its  face  that  it  was  executed  in 
that  county;  3  and  another  holds  that  proof  that  the  defendant  forged  a  note 
and  attempted  to  pass  it  in  a  certain  county  is  evidence  that  he  forged  it  in 
that  county,  in  the  absence  of  evidence  as  to  where  it  was  forged.4  So  it  has 
been  held  that  evidence  that  the  defendant  had  the  instrument  in  his  posses- 
sion in  the  county  where  the  crime  is  laid  will  sustain  a  finding  that  the 
forgery  was  committed  in  that  county,  in  the  absence  of  proof  to  the  con- 
trary. Proof  of  the  place  where  the  forgery  was  committed  may  be  made  bv 
circumstantial  as  well  as  by  direct  evidence.6 

6.  Showing  Capacity  to  Injure.  —  It  is  well  established  that  the  instrument 
charged  to  be  forged  must  be  such  as  could  be  made  available  in  law  to  work 
an  injury  Hence  evidence  tending  to  show  that  the  instrument  forged 
could  not  hurt  any  one  is  competent  evidence  for  the  defendant.8 

7.  Evidence  of  Defendant's  Pecuniary  Condition.  —  On  an  indictment  for 
uttering  a  forged  receipt,  evidence  of  the  pecuniary  condition  of  the  defend- 
ant at  or  about  the  date  of  the  alleged  forging  of  a  receipt  is  admissible  as 
tending  to  show  that  the  receipt  has  been  forged.9 

8.  Evidence  to  Show  the  Forged  Name  Fictitious.  —  Evidence  is  admissible  to 
show  that  the  forged  name  is  fictitious.10 

9.  Proof  of  Existence  of  Bank.  —  On  a  prosecution  for  having  in  possession, 
with  intent  to  pass  them,  banknotes  purporting  to  have  been  issued  by  a 
foreign  banking  corporation,  proof  of  the  existence  of  the  bank  of  the  most 


1.  Proving  Existence  Where  Mutilation  Alleged. 

—  Thompson  v.  State,  30  Ala.  28. 

2.  Place  of  Forgery  —  Evidence  of  Place  of 
Uttering.  —  Com.  v.  Parmenter,  5  Pick.  (Mass.) 
279- 

3.  State  v.  Morgan,  35  La.  Ann.  293. 

4.  Bland  v.  People,  4  111.  364. 

5.  State  v.  Poindexter,  23  W.  Va.  805;  State 
v.  Morgan,  2  Dev.  &  B.  L.  (19  N.  Car.)  348. 
See  also  Hess  v.  State,  5  Ohio  5,  22  Am.  Dec. 
767;  State  v.  Smith,  5  Day  (Conn.)  175,  5  Am.' 
Dec.  132;  State  v.  Blanchard,  74  Iowa  628; 
State  v.  Thompson,  19  Iowa  299. 

Alteration  of  Check  Drawn  in  Another  State.  — 
A  check  was  drawn  in  Philadelphia,  on  Boston, 
in  favor  of  the  defendant,  who  was  then  in 
Philadelphia,  and  who  produced  the  check, 
altered,  in  Boston.  There  being  no  evidence 
that  it  had  been  altered  elsewhere,  its  produc- 
tion in  Boston  was  held  to  be  prima  facie  evi- 
dence that  it  had  been  altered  in  Massachu- 
setts, that  being  the  first  state  where  it  was 
known  to  be  uttered.  U.  S.  v.  Britton  2 
Mason  (U.  S.)  464. 

6.  Proof  by  Circumstantial  Evidence.  —  Stale  w. 
Chamberlain.  89  Mo.  129. 

7.  People  v.  Tomlinson,  35  Cal.  507;  Barnum 
v.  State,  15  Ohio  717,  45  Am.  Dec.  601. 

8.  Evidence  to  Show  Capacity  to  Injure  Compe- 
tent. —  Barnum  v.  State,  15  Ohio  717,  45  Am. 
Dec.  601. 

9.  Evidence  of  Defendant's  Pecuniary  Condition. 

—  State  v.  Henderson,  29  W.  Va.  147. 

10.  Evidence  to  Show  Forged  Name  Fictitious. — 

Where  the  forged  name  ;s  supposed  to  be  ficti- 


tious, it  is  proper  to  call  police  officers  and 
others  acquainted  in  the  place  where  the  per- 
son is  supposed  to  live  to  show  that  there  is  no 
such  person.  State  v.  Hahn,  38  La.  Ann.  169. 
Evidence  of  a  sheriff's  inability  to  find  or  hear 
of  any  such  person  as  the  one  alleged  to  have 
witnessed  an  instrument  is  admissible  to  show 
that  a  name  is  fictitious;  and  the  extent  of  his 
search  and  his  opportunities  go  to  the  weight 
but  not  (o  the  competency  of  his  evidence. 
People  v.  Sharp,  53  Mich.  523. 

Evidence  in  Behalf  of  Defendant  to  Show  Names 
Not  Fictitious.  —  On  the  trial  of  an  indictment 
charging  that  the  defendant  procured  the  for- 
gery of  the  names  J.  and  S.  on  a  bond  to  dis- 
solve an  attachment,  where  the  state  offered 
evidence  that  J.  and  S.  were  fictitious  names, 
the  defendant  should  have  been  permitted  to 
prove  that  the  prosecuting  officer  had  openly- 
threatened  to  prosecute  J.  and  S.  for  perjury, 
and  that  they  had  fled  the  state,  and  that  the 
defendant  had  tried  without  success  to  procure 
their  attendance.  Com.  v.  Costello,  119  Mass. 
214. 

Fictitious  Makers  and  Indorsers  of  Promissory 

Notes.  —  In  a  prosecution  for  forgery,  the  de- 
fendant having  signed  the  names  of  fictitious 
persons  as  the  maker  and  indorser  of  a  prom- 
issory note,  evidence  of  the  acts  done  by  the 
prosecuting  witness  in  the  course  of  his  in- 
quiries for  such  persons,  and  the  results  of  his 
inspection  of  the  assessment  roll  of  towns  in 
which  they  were  alleged  to  have  lived,  were 
held  admissible.  People  v.  Jones,  27  N.  Y.. 
Wkly.  Dig.  222. 
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general  character  is  sufficient.1  The  existence  of  the  bank  may  be  shown  by 
parol  evidence,2  whether  the  intent  be  to  defraud  the  bank  or  a  third  person.* 
It  is  not  necessary  to  put  the  original  charter  in  evidence  4  or  to  produce  the 
law  under  which  the  bank  is  incorporated.5 

10.  Order  of  Proof.  —  Where  the  corpus  delicti  depends  entirely  for  its  exist- 
ence on  the  defendant's  acts  and  intent,  such  acts  and  his  admissions,  if 
admissible  at  all,  are  admissible  at  any  stage  of  the  proceedings  upon  the 
trial.6  So  it  has  been  held  that  on  a  trial  for  uttering  a  forged  indorsement 
of  a  check,  the  check  and  the  invoices  of  the  goods  in  "payment  for  which  it 
was  drawn  are  admissible  in  evidence  before  proving  the  corpus  delicti.'1 

11.  Sufficiency  of  Evidence  —  Questions  for  Jury.  — ■  Where  the  evidence  tends 
strongly  to  show  that  the  defendant  committed  the  forgery,  or  uttered  the 
forged  instrument  as  charged  in  the  indictment,  a  conviction  based  thereon 
will  not  be  disturbed.8  If  a  person  in  uttering  a  forged  note  falsely  represents 
himself  to  be  the  payee,  this  evidence  justifies  an  inference  that  he  had  knowl- 
edge of  the  forgery.9  So  possession  of  a  forged  instrument  in  favor  of  the 
person  holding  it  or  seeking  to  derive  a  benefit  under  it  is  presumptive  evi- 
dence that  he  forged  it  or  caused  it  to  be  forged ;  10  and  in  one  case  it  has. 

Georgia.  —  Timmons  v.  State,  8o  Ga.  216; 
Walker  v.  Logan,  75  Ga.  759. 

Illinois.  —  Schroeder  v.  Harvey,  75  111.  638;, 
Langdon  v.  People,  133  111.  382;  Aholtz  », 
People,  T2i  111.  560. 

Louisiana. — State  v.  Dennett,  19  La.  Ann. 
395- 

Massachusetts.  —  Com.  v.  Boutwell,  129 
Mass.  124;  Com.  v.  Butterwick,  100  Mass.  12, 
97  Am.  Dec.  65.  1 

Michigan.  —  People  v.  Marian,  29  Mich.  31; 
People  v.  Sharp,  53  Mich.  523. 

Missouri. — Dunn  v.  Miller,  96  Mo.  324; 
State  v.  Chamberlain,  89  Mo.  129;  State  v. 
Rowlen,  114  Mo.  626. 

New  York.  —  People  v.  Henries,  (Supreme 
Ct.)  9  N.  Y.  Supp.  862;  People  v.  D'Argen- 
cour,  95  N.  Y.  624;  Dennis  v.  People,  1  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  469;  People  f- 
Davis,  21  Wend.  (N.  Y.)  309. 

North  Carolina.  —  State  v.  Davis,  69  N.  Car.. 
3I3- 

Ohio.  —  Reed  v.  State,  15  Ohio  217. 
Pennsylvania.  —  Com.  v.  Smith,  6  S.  &  R. 
(Pa.)  568;  McClure  v.  Com.,  86  Pa.  St.  353. 

Texas.  —  Henderson  v.  State,  14  Tex.  503;. 
Smith  v.  State,  (Tex.  Crim.  A  pp.  1895)  32  S. 
W.  Rep.  696;  Malton  v.  State,  29  Tex.  Civ.. 
App.  527- 

Virginia.  —  Cady  v.  Com.,  ioGratt  (Va.)jy6. 
Wisconsin.  —  Ryan  v.  Rockford  Ins.  Co.,  85 
Wis.  573. 

Unexplained  Possession  Question  for  Jury.  — 

Where  there  is  evidence  that  the  defendant 
had  possession  of  forged  checks,  under  cir- 
cumstances of  concealment,  and  this  evidence 
is  not  explained,  the  question  of  the  defend- 
ant's guilt,  under  an  indictment  for  forging 
one  of  the  checks,  may  be  submitted  to  the 
jury.  Barnes  v.  Com.,  (Ky.  1897)  41  S.  W. 
Rep.  772. 

9.  Evidence  Showing  Guilty  Knowledge.  —  State 
v.  Williams,  66  Iowa  573;  State  v.  Beasley,  84 
Iowa  83. 

10.  Presumption  Arising  from    Possession.  — 

State  v.  Britt,  3  Dev.  L.  (14  N.  Car.)  122; 
Hobbs  v.  State,  75  Ala.  1;   Allen  v.  State,  74. 
Ala.  557;  Spencer  v.  Com.,  2  Leigh  (Va.)  751;.. 
Com.  v.  Talbot,  2  Allen  (Mass.)  161. 
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1.  Proof  of  Existence  of  Bank  —  What  Sufficient. 

—  People  v.  Davis,  21  Wend.  (N.  Y.)  309. 

2.  Parol  Evidence  Competent  to  Show  Existence 
of  Bank.  —  People  v.  Chadwick,  2  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  163;  People  v. 
D'Argencour,  95  N.  Y.  624.  See  also  Dennis 
v.  People,  t  Park.  Cr.  Rep.  (N.  Y.  Supreme 
Ct.)  469;  Reed  v.  State,  15  Ohio  217;  Sasser 
v.  State,  13  Ohio  453;  Com.  v.  Smith,  6  S.  & 
R.  (Pa.)  568;  Cady  v.  Com.,  10  Gratt.  (Va.) 
776.  But  compare  Jones  v.  State,  5  Sneed 
(Tenn.)  346. 

Illustration.  —  Under  a  statute  providing 
that  "  the  lawful  existence  of  any  bank  out  of 
this  state  shall  be  presumed  upon  evidence 
that  such  bank  is  actually  engaged  in  the  busi- 
ness of  a  bank,"  evidence  of  general  reputa- 
tion in  the  community  of  the  existence  of  a 
bank  in  another  state,  and  that  its  bills  pass 
current  in  the  transactions  of  the  day,  is  ad- 
missible as  tending  to  show  that  there  was  a 
de  facto  bank  "  engaged  in  the  business  of  a 
bank."    Jennings  v.  People,  8  Mich.  81. 

3.  People  v.  Chadwick,  2  Park.  Cr.  Rep.  (N. 
Y-  Supreme  Ct.)  163. 

4.  Production  of  Original  Charter  Not  Neces- 
sary. —  People  v.  Chadwick,  2  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  163. 

5.  Production  of  Governing  Law  Unnecessary. 

—  People  v.  D'Argencour,  95  N.  Y.  624. 
Where  the  intent  is  charged  to  have  been  to 

defraud  the  bank  purporting  to  have  issued 
the  notes,  it  must  be  shown  that  the  bank  was 
a  real  body  capable  of  being  defrauded. 
People  v.  Peabody,  25  Wend.  (N.  Y.)  473. 

6.  Proof  of  Corpus  Delicti.  —  People  v.  Swet- 
land,  77  Mich.  53. 

Admitting  Instrument  Before  Proof  that  Defend- 
ant Wrote  It.  —  The  fact  that  the  instrument 
charged  to  have  been  forged  was  admitted  in 
evidence  before  proof  that  it  was  written  by 
the  defendant  is  not  a  ground  for  reversal, 
where  such  proof  was  subsequently  made. 
Williams  v.  State,  24  Tex.  App.  342. 

7.  People  v.  Kemp,  76  Mich.  410. 

8.  Sufficiency  of  Evidence  —  Alabama.  —  State 
v.  Givens,  5  Ala.  747. 

California.  —  People  v.  Leyshon,  108  Cal. 
440. 


Punishment. 


FORGERY. 


Punishment. 


been  held  that  possession  of  a  forged  order  on  which  merchandise  has  been 
obtained  is  complete  evidence  that  the  defendant  either  forged  it  or  assented 
to  its  forgery,  and  that  the  fact  that  the  defendant  cannot  write  will  not  rebut 
the  legal  presumption  of  his  guilt.1  To  establish  the  forgery  of  a  check  and 
the  signature  thereto,  it  is  sufficient  to  show  a  similarity  between  the  spurious 
check  and  the  genuine  such  as  to  create  a  possibility  of  fraud.58  If  a  person 
passes  a  note  knowing  it  to  be  forged,  the  law  infers  that  the  intent  was  to 
defraud,  because  that  is  the  natural  consequence  of  the  act.3  Evidence  that  the 
defendant  uttered  as  genuine  what  purported  on  its  face  to  be  a  banknote  is 
competent  to  show  that  it  is  a  banknote,  though  it  is  not  otherwise  shown 
that  such  a  bank  as  that  named  in  the  note  exists.*  Evidence  which  merely 
raises  a  suspicion  of  the  genuineness  of  an  instrument  will  not  authorize  the 
conclusion  that  it  was  forged,5  and  no  inference  of  guilt  can  be  established  by 
showing  that  the  party  charged  with  a  crime  had  the  ability  to  commit  it.a 
Whether  the  instrument  in  question  is  a  forgery  is  a  matter  to  be  determined 
by  the  jury,  and  for  that  reason  it  may  be  given  to  the  jury  without  previ- 
ously being  shown  to  be  forged.7 

12.  Record  of  Former  Proceedings.  —  Upon  the  trial  of  an  indictment  for 
forgery  or  for  the  felonious  uttering  of  a  forged  instrument,  the  records  of 
a  former  proceeding  in  which  such  forgery  was  the  subject  of  litigation  are 
admissible  in  evidence.8 

X.  Punishment.  —  The  degree  and  nature  of  the  punishment  of  one  con- 
victed of  forgery  and  its  kindred  offenses  are  solely  matters  of  statutory  regu- 
lation. The  punishment  is  usually  by  imprisonment  in  the  penitentiary  or  in 
the  county  jail.9 


Presumption  as  to  Forged  Indorsement.  —  Proof 
that  the  defendant  had  in  his  possession,  and 
uttered  and  published  as  true,  a  commercial 
instrument  with  the  forged  indorsement  of 
the  name  of  the  payee  thereon,  does  not  raise 
the  presumption  that  the  defendant  made  the 
forged  indorsement.  Miller  v.  State,  51  Ind. 
405. 

1.  State  v.  Lane,  80  N.  Car.  407.  Compare 
Fox  v.  People,  95  111.  71,  in  which  case  it  was 
held  that  there  is  no  presumption  of  law  of  an 
intent  to  defraud  from  proof  that  the  accused 
has  actually  forged  a  note  on  another  person 
when  he  has  not  uttered  the  note,  but  that  this 
is  a  question  of  fact  for  the  jury  to  find  from 
the  evidence.    Yox  v.  People,  95  111.  71. 

2.  Similarity  of  Handwriting.  —  State  v.  Den- 
nett, 19  La.  Ann.  395. 

3.  Presumption  Arising  from  Passing  Note.  — 
Com.  v.  Whitney,  Thach.  Cr.  Cas.  (Mass.)  588. 

Uttering  Forged  Deposition.  —  On  the  trial  of 
an  indictment  for  making  and  uttering  a 
forged  deposition,  to  procure  a  divorce  by  the 
respondent  from  his  wife,  the  jury  was 
authorized  to  infer  an  intent  to  defraud  from 
the  character  of  the  instrument  if  that  was 
found  to  be  forged.  State  v.  Kimball,  50  Me. 
409.S 

4.  Evidence  to  Show  that  Note  Forged  Is  a 
Banknote.  —  U.  S.  s .  Fove,  1  Curt.  (U.  S.)  364. 

5.  Evidence  Raising  Mere  Suspicion  of  Guilt 
Insufficient.  —  Pico  v.  U.  S.,  1  Hoffm.  L.  Cas. 
(U.  S.)  118;  U.  S.  v.  Rico,  1  Hoffm.  L.  Cas. 
(U.  S.)  161. 

Illustrations.  —  A  witness's  recollection  of 
trivial  circumstances  connected  with  the  sign- 
ing of  a  deed  will  not,  after  the  lapse  of 
twenty-seven  years,  show  the  deed  to  have 
been  forged.  Hutcheson  v.  Meazell,  64  Tex. 
604. 

On  a  trial  for  uttering  and  publishing  a 


forged  United  States  treasury  warrant,  evi- 
dence that  the  defendant  negotiated  a  genuine 
check  drawn  by  an  authorized  officer  upon  an 
assistant  treasurer,  directing  payment  of 
money,  on  which  was  a  forged  indorsement  of 
the  payee's  name,  does  not  support  a  convic- 
tion.   U.  S.  v.  Albert,  45  Fed.  Rep.  552. 

Where  Evidence  Fails  to  Show  Criminal  Intent. 
—  Where  the  evidence  in  support  of  an  indict- 
ment for  forgery  fails  to  show  criminal  intent, 
and  is  consistent  with  the  theory  that  the  de- 
fendant, in  indorsing  a  check,  did  only  what 
he  believed  that  he  had  a  right  to  do,  a  verdict 
of  conviction  will  not  be  suslained.  Mont- 
gomery r.  State,  12  Tex.  App.  323. 

6.  No  Inference  from  Capacity  to  Commit.  — 
State  v.  Hopkins,  50  Vt.  316.  In  this  case  it 
was  held  error  to  admit  evidence  that  the  de- 
fendant was  skilled  in  imitating  signatures,  as 
no  evidence  to  show  that  he  had  the  capacity 
to  commit  the  act  alleged  had  been  introduced. 

Corroborative  Evidence  Eequisite.  —  The  pris- 
oner was  indicted  for  forging  an  order  for  the 
delivery  of  goods,  and  the  only  witnesses  ex- 
amined at  the  trial  were  the  person  whose 
name  was  forged  and  the  person  to  whom  the 
order  was  addressed  and  who  delivered  the 
goods  thereon.  It  was  held  that  since  there 
was  no  corroborative  testimony,  the  evidence 
was  not  sufficient  to  support  a  con  viction  under 
the  proviso  to  the  statute  10  &  11  Vict.,  c.  9, 
§  21.    Reg.  v.  Giles,  6  U.  C.  C.  P.  84. 

7.  Mosher  v.  State,  14  Ind.  261;  State  v. 
Jefferson,  39  La.  Ann.  331;  Hess  v.  State,  5 
Ohio  5,  22  Am.  Dec.  767;  State  v.  Shelton,  7 
Humph.  (Tenn.)  31. 

8.  Records  of  Former  Proceeding.  —  State  v. 
Calkins,  73  Iowa  128;  Perkins  v.  People,  27 
M  ich.  386;  State  v.  Henderson,  29  W.  Va.  147* 

9.  See  Johnson  v.  State,  2  Ind.  652;  People 
v.  Brigham,  2  Mich.  550;  State  v.  Williams,  S6 
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Definitions. 


FORK.  —  See  note  I. 

FORM  —  FORMAL  —  FORMALITIES.  (See  also  SUBSTANCE;  and  see  the 
title  Amendments,  i  Encyc.  of  Pl.  and  Pr.  458.)  —  See  note  2. 


N  Car.  671;  U.  S.  v.  M'Carthy,  4  Cranch  (C. 
C  )  304-  U.  S.  v.  Irwin,  5  McLean  (U.  S.)  178; 
Martini.  State,  24  Tex.  61.  And  see  the  vari- 
ous statutes. 

1  Fork  —  Equality  and  Size.  —  In  Kendnck 
r  Dallum,  1  Overt.  (Tenn.)  493,  it  was  said: 
"  In  speaking  of  a  fork  of  a  tree,  road,  or 
creek,  we  understand  something  of  equality  in 
the  size  of  the  branches.  A  small  branch  may 
acquire  the  name  of  fork;  when  this  is  the 
case  the  mind  fastens  on  the  name,  which  is 
always  arbitrary,  and  not  on  the  description  of 
a  fork  according  to  common  language.  Names 
thus  acquired  usually  have  some  adjective 
which  completes  their  designation.  Besides, 
the  expression  '  the  fork'  denotes,  in  common 
acceptation,  the  greatest;  and  those  inferior  in 
kind  are  expressed  by  some  addition." 

2.  Forms  of  Action.  —  See  1  Encyc.  of  Pl. 
and  Pr.  141,  174.  »t.  Actions. 

Against  the  Form  of  the  Statute.  —  See  10 
Encyc.  of  Pl.  and  Pr.  444.  tit.  Indictments, 
Informations,  and  Complaints. 

Due  Form.  (See  also  Due,  vol.  10,  p.  277.)  — 
The  term  "  in  due  form,"  as  used  in  the  Act 
of  Congress  of  May  26,  1790,  which  provides 
for  the  authentication  of  the  records  and  judi- 
cial proceedings  of  the  courts  of  a  sister  state, 
merely  means  that  the  attestation  of  the  clerk 
shall  be  according  to  the  form  prescribed  for 
the  court  where  the  proceedings  were  had; 
and  the  certificate  of  the  presiding  judge  is 
made  the  only  evidence  that  such  form  has 
been  observed.  McRae  v.  Stokes,  3  Ala.  401. 
See  also  the  titles  Foreign  Judgments,  ante; 
Rf.cords. 

Matters  of  Form.  —  In  Briggs  v.  Greenlee, 
Minor  (Ala.)  124,  it  was  said:  "  What  are  mat- 
ters of  form  ?  And  what  matters  of  substance? 
All  matters  essential  to  the  merits  of  the  action 
are  matters  of  substance.  Here  it  was  matter 
of  substance  to  set  forth  in  the  declaration  the 
defendants'  contract,  and  their  breach  thereof, 
or  liability  for  nonperformance.  Matter  of 
form  is  that  which  cannot  aid  the  merits  of 
the  action,  or  superinduce  any  new  force  or 
virtue  to  the  cause  of  action,  or  vary  the  nature 
or  legal  effect  of  the  writing  declared  on.  I 
cannot  discover  any  good  reason  why  profert. 
should  be  considered  even  necessary  matter  of 
form,  if  made;  the  writing  declared  on  does 
not  become  part  of  the  record  unless  oyer  be 
craved;  and  the  defendant,  if  he  requires  it,  is 
entitled  to  oyer,  whether  profert  be  made  or 
not." 

Same.  —  A  Plea  in  Abatement  to  an  indictment 
averred  that  forty-eight  persons  were  sum- 
moned as  grand  jurors;  that  the  names  of  such 
persons  were  not  drawn  by  the  clerks,  as  re- 
quired by  the  rules;  that  one  of  the  grand 
jurors  was  a  nonresident;  and  that  several 
were  not  possessed  of  the  proper  property 
qualification.  The  court  said:  "Furthermore, 
I  incline  to  the  opinion  that  where  there  is  no 
averment  of  injury  or  prejudice  to  the  defend- 
ant, irregularities,  such  as  are  here  com- 
plained of,  become  matters  of  mere  form, 
within  the  scope  of  section  1025  of  the  United 


States  Revised  Statutes,  which  provides  that 
no  trial,  judgment,  or  other  proceeding  upon 
an  indictment  shall  be  affected  by  reason  of 
any  defect  or  imperfection  in  matter  of  form 
only,  which  shall  not  tend  to  the  prejudice  of 
the  defendant."  U-  S.  v.  Tuska,  14  Blatchf. 
(U.  S.)  6.  See  also  1  Encyc.  of  Pl.  and  Pr. 
1,  tit.  Abatement  in  Pleading. 

Same  —  Limitation  of  Actions.  —  A  statute 
provided  that  "  if,  in  any  action  duly  com- 
menced  within  the  time  allowed,  the  writ  shall 
be  abated,  or  the  action  otherwise  avoided  or 
defeated,  by  the  death  or  marriage  of  any 
party  thereto,  or  for  any  matter  of  form, 
*  *  *  the  plaintiff  may  commence  a  new 
action  for  the  same  cause  at  any  time  within 
one  year  after  the  abatement  or  other  determi- 
nation of  the  original  suit."  In  Memphis, 
etc.,  R.  Co.  v.  Orr,  52  Miss.  541,  it  was  said 
that  the  phrase  "  for  any  matter  of  form  "  re- 
lates to  technical  defects  in  the  form  of  the  ac- 
tion, or  pleadings,  or  proof,  or  to  variances 
between  the  one  and  the  other.  See  also  m 
Meath  v.  Mississippi  Levee  Com'rs,  109  U.  S. 
274.    And  see  the  title  Limitation  of  Actions. 

Whatever  Form.  —  An  act  authorizing  school 
districts  to  compromise  indebtedness  empow- 
ered the  proper  officers  to  negotiate  with  the 
holders  of  "  any  such  indebtedness,  of  what- 
ever form,  scaling,  discounting,  or  compro- 
mising the  same."  In  construing  this  provi- 
sion, the  court  said:  "  The  words  '  of  whatever 
form,'  applied  in  explanation  of  the  indebted- 
ness, and  making  it  include,  as  given  their 
natural  and  ordinary  purport  they  do,  any  and 
all  indebtedness,  seem  to  make  the  intention 
in  relation  to  what  claims  were  in  contempla- 
tion  and  referred  to  by  the  legislature  passing 
the  act  plain  and  certain."  But  the  court  fur- 
ther said  that  from  a  study  of  the  whole  act 
there  was  a  doubt  whether  the  compromise  of 
all  kinds  of  indebtedness  was  intended  to  be 
authorized,  and  it  was  held  that  the  act  did 
not  empower  a  school  district  to  issue  its 
bonds  and  deliver  them  to  parties  in  compro- 
mise of,  or  to  take  the  place  of,  an  indebted- 
ness evidenced  by  a  school  district's  warrant. 
State*:1.  Moore,  45  Neb.  12. 

Forms  and  Modes  of  Proceeding.  —  The  terms 
"  modes  of  process  "  and  "  forms  and  modes 
of  proceeding"  are  of  the  same  import. 
Campbell  v.  Hadley,  1  Sprague  (U.  S.)  470,  4 
Fed.  Cas.  No.  2,358. 

In  Lamaster  v.  Keeler,  123  U.  S.  376,  it  was 
said:  "  The  first  Process  Act  of  Congress, 
passed  September  29,  1789  (1  Stat,  at  L.  93,  c. 
21)  provided  that  '  until  further  provision 
shall  be  made  *  *  *  the  forms  of  writs 
and  executions,  except  their  style  and  modes 
of  process.  *  *  *  in  the  Circuit  and  Dis- 
trict Courts,  in  suits  at  common  ]aw,  shall  be 
the  same  in  each  state,  respectively,  as  are 
now  used  or  allowed  in  the  Supreme  Courts 
of  the  same.'  The  second  Process  Act,  passed 
May  8,  1792  (I  Stat,  at  L.  275,  c.  36),  provided 
that'  the  forms  of  writs,  executions,  and  other 
process,  except  their  style,  and  the  forms  and 
modes  of  proceedings  in  suits,  in  those  of 
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FORMAL  DEFECTS.  —  See  Encyc.  i 
Pleading,  vol.  i,  p.  i;  Amendments. 
Summons,  etc. 

FORMAL  PARTIES.  — See  the  title 

Pl.  and  Pr.  487,  659. 

common  law,  shall  be  the  same  as  are  now 
used  in  the  said  courts,  respectively,  in  pursu- 
ance of  the  act  entitled  "An  act  to  regulate 
processes  in  the  courts  of  the  United  States  '  " 
—  the  first  Process  Act  mentioned  above.  In 
Wayman  v.  Southard,  10  Wheat.  (U.  S.)  1, 
these  statutes  were  considered  and  construed 
by  this  court.  And  in  giving  a  meaning  to 
the  language  '  forms  and  modes  of  proceeding 
in  suits,'  the  court,  speaking  by  Chief  Justice 
Marshall,  said  that  it  '  embraces  the  whole 
progress  of  the  suit,  and  every  transaction  in 
it,  from  its  commencement  to  its  termination, 
which  has  been  already  shown  not  to  take 
place  until  the  judgment  shall  be  satisfied.  It 
may,  then,  and  ought  to  be,  understood  as 
prescribing  the  conduct  of  the  officer  in  the 
execution  of  process,  that  being  a  part  of  "  the 
proceedings  "  in  the  suit.'  Wayman  v.  South- 
ard, 10  Wheat.  (U.  S.)  32."  See  also  Encyc. 
of  Pl.  and  Pr.,  titles  Removal  of  Causes; 
United  States  Courts. 

Form  and  Substance  Used  Synonymously.  —  See 
State  v.  Burgdoerfer,  107  Mo.  13. 

Forms  of  Action.  (See  also  1  Encyc.  of  Pl. 
and  Pr.,  141, 174,  tit.  Actions.)  —  "  This  term 
comprehends  the  various  classes  of  personal 
action  at  common  law,  viz.,  trespass,  case, 
trover,  detinue,  replevin,  covenant,  debt,  as- 
sumpsit, scire  facias,  and  revivor,  as  well  as 
the  nearly  obsolete  actions  of  account  and  an- 
nuity, and  the  modern  action  of  mandamus. 
They  are  now  abolished  in  England  by  the 
Judicature  Acts  of  1873  and  1875,  and  in  many 
of  the  states  of  the  United  States,  where  a 
uniform  course  of  proceeding  under  codes  of 
procedure  has  taken  their  place.  But  the 
principles  regulating  the  distinctions  between 
the  common-law  actions  are  still  found  appli- 
cable even  where  the  technical  forms  are  abol- 
ished."   Bouv.  Law  Diet. 

In  the  Form  Prescribed.  —  A  statute  provided 
that  a  summons  left  with  the  defendant  when 
his  goods  were  attached  should  be  in  the  form 
prescribed  by  the  statute.  It  was  held  that  to 
be  in  the  form  prescribed,  the  summons  must 
not  only  follow  the  form  laid  down  in  the  stat- 
ute, but  all  the  blanks  in  that  form  must  be 
properly  filled  to  correspond  with  the  writ. 
Keniston  v.  Chesley,  52  N.  H.  564. 

Formalities.  —  A  statute  provided  that  the 
same  formalities  should  be  observed  in  the 
taking  of  depositions  in  perpetual  memory  as 
in  the  taking  of  other  depositions.  It  was  held 
that  this  did  not  confer  upon  a  justice  of  the 
Supreme  Court  or  a  master  in  chancery  who  is 
engaged  in  taking  depositions  in  perpetual 
memory  power  to  compel  witnesses  to  appear 
and  testify  by  process  of  contempt.  The  court 
said:  "  Inasmuch  as  there  is  express  provi- 
sion in  regard  to  the  taking  of  other  deposi- 
tions, to  the  effect  that  any  person  may  be 
compelled  to  appear  and  depose  in  the  same 
manner  as  to  appear  and  testify  in  court,  it  is 
contended  that  the  same  power  is  likewise 
given  to  be  exercised  in  the  taking  of  deposi- 


>f  Pl.  and  Pr.,  titles  Abatement  in 
vol.  1,  p.  458;  Service  of  Process; 

Parties  to  Actions,  15  Encyc.  of 


tions  in  perpetual  memory,  by  force  of  the 
words  '  the  same  formalities,'  etc..  above  re- 
cited. The  argument  would  be  valid  if  a  for- 
mality to  be  observed  and  a  power  to  be  exer- 
cised were  the  same  thing.  They  are  distinct 
things.  A  power  is  an  ability  to  do;  a  for- 
mality is  a  set  form  or  manner  of  doing.  The 
formalities  indicated  by  section  30  are  simply 
the  directions  contained  in  previous  sections 
respecting  the  manner  in  which  the  magistrate 
shall  proceed  in  taking,  and  the  deponents  in 
giving,  other  depositions."  Remington  v. 
Peckham,  10  R.  I.  552. 

Form  and  Formalities  Distinguished  —  Revoca- 
tion of  Will.  (See  also  the  title  Wills.)  —  In 
Seymour's  Succession,  48  La.  Ann.  1001,  it 
was  said:  "  Opponents  look  upon  the  words 
form  and  formalities  as  synonymous,  but  in 
this  there  is  error.  If  a  person,  on  being  told 
that  another  who  had  just  died  had  left  a  will, 
should  ask  in  what  form  this  will  was,  the  an- 
swer would  at  once  be  either  that  it  was  an 
olographic  will,  a  nuncupative  will  by  public 
act,  a  nuncupative  will  by  private  act,  or  a 
mystic  will.  If  he  were  then  to  ask  whether 
all  the  formalities  required  by  law  in  the 
premises  had  been  fulfilled,  the  person  to 
whom  this  question  was  addressed  would  in- 
stantly know  and  recognize  that  this  was  not 
a  repetition  of  the  first,  but  an  entirely  new 
and  distinct  question,  calling  either  for  an 
affirmative  answer  or  for  the  specifying  of 
some  particular  act  or  acts  which  had  either 
been  omitted  by  the  testator,  the  witnesses,  or 
the  notary,  or  all  of  them,  or  had  been  ille- 
gally and  improperly  performed."  And  in 
that  case  it  was  held  that  where  a  statute  pro- 
vided that  the  act  by  which  a  testamentary 
disposition  was  revoked  should  oe  made  in 
one  of  the  forms  prescribed  for  testaments  and 
clothed  with  the  same  formalities,  a  testator 
might  revoke  all  prior  wills  without  making  a 
new  disposition  of  his  property. 

Formal  Objection.  —  See  9  Encyc.  of  Pl.  and 
Pr.,  p.  61  r,  tit.  Former  Adjudication. 

Same  —  Stockholders.  (See  also  the  title 
Stockholders.) — In  McMurray  v.  Northern 
R.  Co.,  22  Grant's  Ch.  (U.  C.)  476,  one  share- 
holder of  a  railroad  company  filed  a  bill  on 
behalf  of  himself  and  all  shareholders,  except 
a  defendant,  against  the  company  and  its 
managing  director,  alleging  that  the  managing 
director  had  virtually  the  appointment  of  a 
majority  of  the  directors,  and  thus  controlled 
the  action  of  the  company,  and  charging  that 
such  managing  director  had  misappropriated 
large  amounts  of  the  company's  funds  and 
had  committed  other  acts  of  misconduct  which 
were  subject  to  the  cognizance  of  a  court  of 
equity,  and  in  respect  of  which  the  directors 
had  omitted  to  call  him  to  account;  but  the 
bill  failed  to  show  that  the  consent  of  the  di- 
rectors or  of  the  shareholders  could  not  be 
obtained  to  institute  proceedings  in  the  name 
of  the  company.  It  was  held  that  an  objec- 
tion on  this  ground  was  not  a  formal  objection 
»  Volume  XIII. 


Definitions.. 


FORMA  PA  UPFRIS  —  FORMING. 


Definitions. 


FORMA  PAUPERIS.  —  See  the  title  POOR  and  POOR  LAWS;  and  see 
Encyc.  of  Pl.  and  Pr.,  title  Poor  Persons,  vol.  16,  p.  673. 
FORMATION.  —  See  note  1. 
FORMED  DESIGN.  —  See  note  2. 

FORMER  ACQUITTAL  OR  CONVICTION.  —  See  the  title  JEOPARDY;  and  see 
the  Encyc.  of  Pl.  and  Pr.,  titles  Former  Adjudication,  vol.  9,  p.  611; 
Former  Conviction  or  Acquittal,  vol.  9,  p.  630;  Prayers  for  Relief, 
vol  16  p  801;  Preliminary  Examination,  vol.  16,  p.  871. 

FORMER  ADJUDICATION.  —  See  9  ENCYC.  OF  PL.  AND  PR.  61 1 ;  and  see 
the  title  Res  Judicata. 

FORMER  JEOPARDY.  —  See  the  title  JEOPARDY. 

FORMER  RECOVERY.  — See  the  title  Res  JUDICATA. 

FORMER  SUIT  PENDING.  —  See  1  Encyc.  OF  Pl.  and  Pr.  750,  751,  tit. 
Another  Suit  Pending. 

FORMING. —  See  note  3. 

within  a  statute  providing  that  no  proceedings, 
either  at  law  or  in  equity,  should  be  defeated 
by  any  formal  objection. 

Formal  Requirement.  —  In  speaking  of  no- 
tice of  loss  to  the  insurer,  in  Peninsular  Land 
Transp.,  etc.,  Co.  v.  Franklin  Ins.  Co..  35  W. 
Va.  673,  the  court  said:  "  This  belongs  to 
that  class  of  stipulations  relating  to  a  matter 
arising  after  the  capital  fact  of  Ipss  within  the 
range  of  defendant's  liability  according  to  its 
contract  has  become  fixed,  termed  a  formal 
requirement  as  distinguished  from  a  '  substan- 
tive '  requirement,  one  looked  to  in  fixing  the 
loss;  and  as  to  formal  requirements,  such  as 
notice  of  loss,  the  courts  lean  strongly  against 
depriving  the  insured  of  the  insurer's  liability 
by  reason  of  any  failure  or  neglect  to  comply 
with  the  caere  formal  requirements  of  the  con- 
tract, and  sometimes  seemingly  resort  to  quite 
slender  and  far-fetched  inferences  of  waiver 
or  estoppel  for  that  purpose." 

Formally  Disavowed.  —  A  statute  provided 
that  when  an  action  was  brought  upon  a  writ- 
ing, before  the  plaintiff  should  be  compelled 
to  prove  the  defendant's  handwriting  by  ex- 
perts, the  latter  should  formally  disavow  his 
signature.  In  construing  this  provision  in 
Clark  v.  Cochran,  3  Martin  (La.)  360,  the  court 
said:  "  In  relation  to  the  second  question,  it 
is  the  opinion  of  the  court  that  the  person 
against  whom  an  action  is  brought,  on  an  act 
under  private  signature,  must,  before  the 
plaintiff  can  be  compelled  to  resort  to  proof  by 
experts,  formally  and  solemnly  disavow  his 
signature  in  writing,  signed  by  himself,  with 
his  own  proper  handwriting.  This  we  think 
the  safest  construction  to  give  to  the  word  for- 
mally ;  for  unless  the  disavowal  is  made  in 
this  way,  it  cannot  be  considered  the  formal  act 
of  the  party;  and  the  sense  and  spirit,  as  well  as 
the  letter,  of  the  law  will  not  be  complied  v*  ith." 

Form  of  Pavement.  —  A  statute  provided  that 
no  person  should  alter  the  form  of  any  pave- 
ment without  the  consent  of  certain  officials. 
In  construing  this  provision  in  Reg.  v.  Eastern 
Counties  R.  Co.,  2  Q.  B.  577.  42  E.  C.  L.  816, 
the  court  said:  "  It  is  clear  that  this  section 
was  inserted  merely  as  a  police  regulation,  to 
prevent  what  are  commonly  called  street  nui- 
sances and  encroachments;  and  the  words 
'form  of  the  pavement 'are  well  suited  for 
such  a  purpose.  To  lower  the  street  and  relay 
the  pavement  in  the  same  form  and  of  the 
same  dimensions,  but  on  a  different  level,  is 
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scarcely  to  alter  the  form  of  the  pavement,  and 
we  should  be  straining  the  words  beyond  their 
natural  meaning  to  include  a  case  never  con- 
templated by  the  legislature,  if  we  were  to 
give  them  the  force  contended  for  by  the 
prosecutors." 

1.  Formation  Expenses.  —  The  remuneration 
made  to  persons  for  labor  in  promoting  a 
company  has  been  held  to  fall  within  the  term 
formation  expenses.  Arkwright  v.  Newbold, 
17  Ch.  Div.  301. 

2.  Formed  Design.  —  Where  the  trial  court 
instructed  the  jurors  in  a  murder  trial  that  if 
they  believed  that  the  defendant  induced  the 
deceased  to  go  with  him  to  a  secluded  place, 
and  that  the  defendant  there  shot  and  killed 
him,  and  that  "he  did  the  act  with  formed 
design,"  they  should  find  the  defendant  guilty 
of  murder,  it  was  held  that  the  charge  was 
erroneous,  as  the  words  "  with  formed  de- 
sign "  were  not  equivalent  to  "  wilfully,  de- 
liberately, maliciously,  and  with  premedita- 
tion." Burton  v.  State,  107  Ala.  108.  See  also 
Martin  v.  State,  (Ala.  1898)  25  So.  Rep.  255; 
Hornsby  v.  State.  94  Ala.  55;  Domingus  v. 
State,  94  Ala.  9;  Miller  v.  State,  107  Ala.  40. 
Compare  Mitchell  v.  State,  60  Ala.  28;  Lang  v. 
State,  84  Ala.  I,  5  Am.  St.  Rep.  327. 

3.  Forming  —  Local  Improvements.— An  Eng- 
lish statute  provided  that  the  vestry  or  district 
board  might,  under  given  circumstances,  pave 
a  new  street,  and  that  the  owners  of  the  houses 
forming  such  street  should  on  demand  pay  to 
the  vestry  the  estimated  expenses  of  providing 
and  laying  such  pavement.  The  vestry  of  a 
metropolitan  parish,  having  paved  a  new  street 
under  this  statute,  assessed  the  London  school 
board  in  respect  of  a  schoolhouse,  as  being 
owner  of  one  of  the  houses  forming  the  street. 
The  schoolhouse  did  not  immediately  front  the 
street,  but  stood  back  from  it  some  seventy  or 
eighty  feet  in  a  large  yard,  the  whole  area 
being  29,500  square  feet.  There  was  a  row  of 
eleven  small  houses  with  gardens  at  the  back 
of  them  between  this  area  and  the  street,  but 
the  only  access  to  the  school  was  by  a  private 
passage  which  ran  alongside  of  the  last  house 
and  garden  into  the  school  yard  with  gates 
opening  from  the  street  in  question.  It  was 
held  that  the  schoolhouse,  though  not  actually 
one  of  the  houses  forming  the  street,  prac- 
tically formed  part  of  it  within  the  statute. 
London  School  Board  v.  St.  Mary,  1  Q.  B. 
Div.  65. 
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FORNICATION. 

By  Wm.  Lawrence  Clark,  Jr. 

L  By  the  Canon  Law,  i  i  i  8. 

1.  Definition,  1 1 1 8. 

2.  An  Ecclesiastical  Offense,  m8. 

H  By  the  Common  Law,  iii8. 

i  .  De fi  nit  ion ,  1 1 1 8 . 

2.  Not  an  Offense  at  Common  Laiv,  1119. 

LLT.  The  Statutory  Offense,  1119. 

1.  In  General,  11 19. 

2.  Statutes  Defining  the  Offense,  11 19. 

3.  Statutes  Not  Defining  the  Offense,  11 20. 

a.  In  General,  1 1 20. 

b.  Common- Law  Definition  Adopted \  1120. 

c.  Canon-Law  Definition  Adopted,  n  20. 

4.  Distinguished  from  Other  Offenses,  1121. 

5.  Void  Marriages,  11 23. 

6.  Effect  of  Divorce,  11 23. 

7.  The  Carnal  Knowledge,  11 23. 

8.  The  Criminal  Intent,  11 23. 

a.  In  General,  1123. 

b.  Ignorance  of  Law,  11 24. 

c.  Ignorance  of  Fact,  11 24. 

IV.  Living  in  Fornication,  1124. 

V.  Evidence,  1124. 

1.  In  General,  11 24. 

2.  Admissibility  of  Evidence,  11 24. 

3.  Sufficiency  of  Evidence,  n  26. 

VI.  Acquittal  of  One  Party,  1127. 
VII.  Punishment,  1128. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  9,  p.  642. 

For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE,  see  in  this  work  the  title 
ADULTERY  {AS  A  CRIME},  vol.  1,  p.  746,  and  references  there  given. 

1.  By  the  Canon  Law  —  1.  Definition.  —  By  the  canon  or  ecclesiastical 
law,  fornication  is  the  act  of  illicit  sexual  intercourse  on  the  part  of  an  unmar- 
ried person  with  a  person  of  the  opposite  sex,  whether  married  or  unmarried, 
and,  if  married,  whether  a  man  or  a  woman.1 

2.  An  Ecclesiastical  Offense.  —  Fornication,  like  adultery,  was  punishable  in 
Englandhy  the  ecclesiastical  courts  as  an  ecclesiastical  offense.* 

II.  By  the  Common  Law  —  1.  Definition.  —  The  common-law  definition  of 
fornication  differs  from  that  of  the  canon  or  ecclesiastical  law.  By  the  com- 
mon law  it  was  the  act  of  illicit  sexual  intercourse  between  either  a  married  or  J 


1.  Definition  of  Fornication  —  Canon  or  Ecclesi-  2.  Fornication  an  Ecclesiastical  Offense.  —  See 
astical  Law.  —  Century  Diet.;  Bouvier'';  Law  Wheatle.y  v.  Fowler,  2  Lee  Ecc.  376.  And  see 
Diet.;  Com.  v.  Kilwell,  1  Pittsb.  (Pa.)  255.  the  title  Adultery  (as  a  Crime),  vol.  1,  p.  747. 
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Statutes  Defining  the  Offense. 


an  unmarried  man  and  an  unmarried  woman,  both  parties  being  guilty  of 
fornication.1 

2.  Not  an  Offense  at  Common  Law.  —  in  England  fornication  was  punished  in 
the  ecclesiastical  courts,  whether  open  and  notorious  or  not ;  *  but  it  was  not 
recognized  or  punished  as  a  crime  at  common  law  unless  committed  openly 
and  notoriously,  so  as  to  constitute  a  public  nuisance.  It  was  not  punished 
at  all  simply  as  fornication.3 

And  in  the  United  states,  since  the  common  law  is  derived  from  the  common 
law  of  England,  it  has  also  been  held  that  fornication-  committed  in  private, 
and  not  openly  and  notoriously,  is  not  an  offense,  unless  it  is  punished  by 
some  statute.4  . 

III.  The  Statutory  Offense — 1.  In  General.  —  In  many  of  the  United 
States  statutes  have  been  enacted  from  time  to  time,  expressly  declaring  forni- 
cation to  be  a  crime  and  prescribing  a  punishment  therefor.  These  statutes 
vary  somewhat  in  the  different  states. 

2.  Statutes  Defining  the  Offense.  —  In  some  of  the  states  the  statute  expressly 
defines  the  offense.  Some  of  these  statutes  define  it  as  it  is  defined  by  the 
canon  law  or  by  the  common  law,  while  some  of  the  statutory  definitions 
differ  from  both.5 


1.  Fornication  at  Common  Law  —  Definition.  — 

State  v.  Weatherby,  43  Me.  258,  69  Am.  Dec. 
59;  State  v.  Lash,  16  N.  J.  L.  380,  32  Am.  Dec. 
397;  State  v.  Searle,  56  Vt.  516. 

2.  Fornication  Not  a  Common-law  Offense  in 
England.  —  See  Wheatley  v.  Fowler,  2  Lee  Ecc. 
37°. 

3.  Reg.  i>.  Pierson,  1  Salk.  382;  State  v. 
Lash,  16  N.  J.  L.  380,  32  Am.  Dec.  397. 

When  Committed  Openly  and  Notoriously,  so  as 

to  constitute  a  public  nuisance,  it  was  punished 
as  a  misdemeanor.  This,  however,  was  not 
merely  because  of  the  act  of  illicit  intercourse, 
but  because  of  the  publicity  with  which  it  was 
committed.  See  Reg.  v.  Elliott,  Leigh  &  C. 
103. 

4.  Not  a  Common-law  Offense  in  the  United 
States — United  States.  —  Pollard  v.  Lyon,  91 
U.  S.  225. 

Arkansas.  —  See  State  v.  Dunn,  26  Ark.  34; 
Taylor  v.  State,  36  Ark.  84;  Crouse  v.  State, 
16  Ark.  566. 

Illinois.  —  Smith  v.  People,  25  111.  17,  76 
Am.  Dec.  780. 

Michigan.  —  Delany  v.  People,  10  Mich.  241. 

New  Jersey. — Smith  v.  Minor,  1  N.J.  L. 
19;  State  v.  'Lash,  16  N.  J.  L.  380,  32  Am. 
Dec.  397. 

South  Carolina.  —  State  v.  Brunson,  2  Bailey 
L.  (S.  Car.;  149. 

Tennessee.  —  Brooks  v.  State,  2  Yerg.  (Tenn.) 
482;  State  v.  Moore,  1  Swan  (Tenn.)  136. 

Texas.  —  State  v.  Rahl,  33  Tex.  76. 

Vermont.  —  See  State  v.  Cooper,  16  Vt.  551. 

Virginia.  —  Anderson  v.  Com.,  5  Rand. 
(Va.)  027,  16  Am.  Dec.  776;  Com.  v.  Isaacs,  5 
Rand.  (Va.)  634;  Com.  v.  Jones,  2  Gratt.  (Va.) 
555- 

In  State  v.  Lash,  16  N.  J.  L.  380,  32  Am. 
Dec.  397,  it  was  said:  "  Neither  fornication 
nor  adultery  were  indictable  offenses  at  the 
common  law ;  they  were  held  to  be  only  private 
wrongs,  for  which  the  aggressor  was  answer- 
able in  a  civil  action,  for  exemplary  damages; 
and  this  continued  to  be  the  case,  except  for 
one  short  revolutionary  period  of  time  in  Eng- 
land, until  our  own  legislature  made  them  in- 
dictable offenses." 
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5.  The  Statutory  Offense  —  Statutes  Defining  the 
Offense.  —  Some  statutes  expressly  declare, 
contrary  to  the  canon-law  definition,  that  an 
unmarried  man  having  intercourse  with  a 
married  woman  shall  be  deemed  guilty  of 
adultery,  and  in  such  a  case,  of  course,  his 
offense  would  not  be  fornication  merely.  See 
Com.  v.  Elwell,  2  Met.  (Mass.)  190,  35  Am. 
Dec.  398;  Com.  v.  Reardon,  6  Cush.  (Mass.) 
78;  State  v.  Armstrong,  4  Minn.  335;  Stale  z: 
Fellows,  50  Wis.  65,  1  Crim.  L.  Mag.  577; 
Jackson  v.  State,  91  Wis.  253. 

Georgia  Statute.  —  In  Georgia  the  statute  de- 
clares: "  Any  man  and  woman  who  shall  live 
together  in  a  state  of  adultery  or  fornication, 
or  of  adultery  and  fornication,  or  who  shall 
otherwise  commit  adultery  or  fornication,  or 
adultery  and  fornication,  shall  be  severally 
indicted  and  shall  be  severally  punished  as  for 
a  misdemeanor."  Pen.  Code,  §  381.  It  has 
been  held  that  under  this  statute  there  are 
three  distinct  kinds  of  indictable  sexual  in- 
tercourse, viz.:  adultery,  fornication,  and 
adultery  and  fornication;  the  offense  in  each 
case  being  a  joint  one.  If  both  parties  to  the 
criminal  act  are  married,  each  is  guilty  of 
adultery;  if  both  are  single,  each  is  guilty  of 
fornication;  if  one  is  married  and  the  other 
single,  each  is  guilty  of  adultery  and  fornica- 
tion. Kendrick  v.  State,  100  Ga.  360,  dis- 
tinguishing Cook  v.  State,  11  Ga.  53,  56  Am. 
Dec.  410,  and  overruling  Butt  v.  State,  33  Ga. 
Supp.  56.  See  also  Wasden  v.  State,  18  Ga. 
264;  Bigby  v.  State,  44  Ga.  344;  Williams  v. 
State,  86  Ga.  548;  Bennett  v.  State,  102  Ga. 
656. 

Texas  Statute.  —  In  Texas  the  statute  defines 
fornication  as  "  the  living  together  and  carnal 
intercourse  with  each  other,  or  habitual_  car- 
nal intercourse  with  each  other  without  living 
together,  of  a  man  and  woman,  both  being 
unmarried."  Pen.  Code  (1879),  art.  337; 
Pen.  Code  (1895),  art.  357. 

Under  this  statute  there  are  two  modes  in 
which  the  offense  may  be  committed:  (1)  by 
living  together,  and  carnal  intercourse  with 
each  other,  of  a  man  and  woman,  both  being 
unmarried;  (2)  by  such  man  and  woman  hav- 
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3.  Statutes  Not  Defining  the  Offense  —  a.  In  General.  —  Generally  the  stat 
utes  punishing  fornication  merely  punish  it  eo  nomine,  without  defining  it  or 
stating  the  elements  necessary  to  constitute  the  offense,  and  in  construing 
such  statutes  the  courts  have  not  agreed.  5 

*  Common-law  Definition  Adopted.  -  Some  of  the  courts,  in  defining 
the  offense  under  such  a  statute,  have  adopted  the  common-law  definition  « 

Illustrations.  —  For  example,  it  has  been  held  under  such  a  statute  that  a 
married  man  is  guilty  of  fornication  in  having  sexual  intercourse  with  an 
unmarried  woman ;*  and  on  the  other  hand,  that  an  unmarried  man  is  not 
guilty  of  fornication  in  having  intercourse  with  a  married  woman  3 

c.  Canon-law  Definition  Adopted.  -  Other  courts,  in  construing  stat- 
utes punishing  but  not  defining  fornication,  have  wholly  or  partially  adopted 
the  definition  of  the  offense  by  the  canon  or  ecclesiastical  law  rather' than  that 
ol  the  common  law.4 


ing  habitual  carnal  intercourse  with  each 
other  without  living  together.  Jones  v.  State, 
29  Tex.  App.  347.  And  see  Thomas  v.  State,' 
28  Tex.  App.  300. 

An  indictment  charging  that  the  man  and 
woman  did  have  habitual  carnal  intercourse 
with  each  other,  but  not  alleging  that  they 
lived  together  at  the  time  of  having  such  in- 
tercourse, nor  that  thev  had  such  intercourse 
without  living  together,  did  not  charge  an 
offense  under  either  provision.  Jones  v. 
State,  29  Tex.  App.  347. 

The  two  modes  of  committing  fornication 
prescribed  by  this  statute  are  distinct,  and 
when  only  one  is  charged,  it  is  error  to  in- 
struct for  or  allow  conviction  if  the  other  has 
been  proved.  Powell  v.  State,  12  Tex.  App. 
238;  Ledbetter  v.  State,  21  Tex.  App.  344; 
Mitlen  v.  State,  24  Tex.  App.  346;  McCabe  v. 
State,  34  Tex.  Crim.  Rep.  418;  Mitchell  v. 
State,  38  Tex.  Crim.  Rep.  325. 

To  bring  a  case  within  the  statute  it  must  be 
shown  that  bolh  of  the  parties  were  unmar- 
ried.   Wells  v.  State,  9  Tex  App.  160. 

Prior  to  October  r,  1879,  when  the  Revised 
Code  (containing  article  337  above  quoted) 
went  into  effect,  fornication  was  not  an  oflense 
against  the  laws  of  Texas,  as  it  was  not  ex- 
pressly denned  by  statute.  See  Wolff  v.  State, 
6  Tex.  App.  195;  State  v.  Foster,  31  Tex.  578; 
State  v.  Smith,  32  Tex.  167;  State  v.  Rahl,  33 
Tex.  76. 

Vermont  Statute.  —  In  Vermont  a  former  stat- 
ute, after  providing  for  the  punishment  of 
adultery,  provided  further  that  if  a  married 
man  should  commit  such  an  act  with  an  un- 
married woman  as  would  constitute  the  crime 
of  adultery,  provided  the  woman  had  a  hus- 
band, both  the  man  and  the  woman  should  be 
punished  as  in  the  case  of  adultery.  Another 
section  of  the  statute  provided  that  if  any  man 
with  another  man's  wife  or  any  woman  with 
another  woman's  husband  should  be  found  in 
bed  together  under  such  circumstances  as  to 
afford  presumption  of  an  illicit  intention  be- 
tween them,  both  should  be  punished.  With 
slight  changes  these  provisions  are  still  in 
force.    Stat.  Vt.  (1894),  §§  5056,  5057. 

In  State  v.  Way,  6  Vt.  311,  it  was  held  that 
the  statute  contemplates  two  separate  and 
distinct  offenses,  and  that  on  the  trial  of  an  in- 
dictment for  adultery,  or  against  a  married 
man  for  having  such  connection  with  a  single 
woman  as  would  be  adultery  if  she  were  mar- 


ried, it  is  not  sufficient  to  prove  that  the  man 
and  woman  were  seen  in  bed  together. 

In  Wisconsin,  by  express  statutory  provision, 
fornication  can  be  committed  only  with  a 
single  woman.  Rev.  Stat.  (1898),  g  4580.  See 
State  v.  Shear,  51  Wis.  460. 

1.  Statutes  Not  Defining  the  Offense  —  Common- 
law  Definition  Adopted.  —  Hood  v.  State  56 
Ind.  263,  26  Am.  Rep.  21;  State  v.  Stephens 
63  Ind.  542;  State  v.  Pearce,  2  Blackf.  (Ind.j 
318;  State  v.  Armstrong,  4  Minn.  335-  State 
v.  Wallace,  9  N.  H.  515;  State  v.  Lash,  16  N. 
J.  L.  380,  32  Am.  Dec.  397.  And  see  State  v 
Gooch,  7  Blackf.  (Ind.)  468;  Smitherman  v 
State,  27  Ala.  22,  per  Chilton,  C.  J. 

2.  Married  Man  with  Unmarried  Woman.— 
Hood  v.  State,  56  Ind.  263,  26  Am.  Rep.  21; 
State  v.  Stephens,  63  Ind.  542;  State  v.  John- 
son, 69  Ind.  85;  State  v.  Chandler,  96  Ind.  ?9i; 
State  v.  Armstrong,  4  Minn.  335;  State  v 
Lash,  16  N.  J.  L.  380,  32  Am.  Dec'  397.  See 
also  State  :•.  Searle,  56  Vl.  516. 

3.  Unmarried  Man  with  Married  Woman.— 
State  v.  Pearce,  2  Blackf.  (Ind.)  318;  States. 
Armstrong,  4  Minn.  335;  State  v.  Wallace,  9 
N.  H.  515;  Slate  v.  Taylor.  58  N.  H.  331. 

4.  Canon-law  Definition  Adopted.  —  Ccok  v. 
State,  11  Ga.  53,  56  Am.  Dec.  410;  Miner?! 
People,  58  111.  59;  State  v.  Hutchinson,  36  Me. 
261;  Territory  v.  Whitcomb,  1  Mont!  359,  25 
Am.  Rep.  740;  Territory  v.  Jaspar,  7  Mont.  I; 
Respublica  v.  Roberts,  1  Yeates  (Pa.)  6,  2 
Dall.  (Pa.)  124;  Com.  v.  Kilwell,  1  Pitt'sb. 
(Pa.)  255;  Com.  v.  Wentz,  1  Ashm.  (Pa.)  269. 
In  Territory  v.  Whitcomb,  1  Mont.  362,  2?  Am. 
Rep.  740,  it  was  said.  "  Unlawful  sexual  in- 
tercourse, and  open  and  unlawful  living  to- 
gether of  a  married  man  and  married  woman, 
or  where  either  is  married,  and  thus  have  in- 
tercourse or  live  together,  is  adultery;  and  the 
same  state  of  facts  existing  between  unmar- 
ried persons,  man  and  woman,  is  fornication." 

In  Alabama  the  statute  merely  punishes 
"  any  man  or  woman  "  who  shall  live  to- 
gether "  in  adultery  or  fornication,"  without 
denning  the  offenses.  In  Smitherman  v. 
State,  27  Ala.  23,  Chilton,  C.  J.,  expressed  the 
opinion  that  under  this  statute,  as  at  common 
law,  it  was  fornication  and  not  adultery  for  a 
married  man  to  have  sexual  intercourse  with 
a  single  woman,  but  the  question  was  not  de- 
cided by  the  court,  as  it  appeared  that  neither 
of  the  parties  was  married.  In  the  earlier 
case  of  State  v.  Hinton,  6  Ala.  864,  it  was  said 
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Illustrations.  —  Thus,  in  some  states  it  has  been  held  not  to  be  fornication 
under  such  a  statute  for  a  married  man  to  have  sexual  intercourse  with  an 
unmarried  woman.1  And  on  the  other  hand  it  has  been  held  to  be  fornication 
for  an  unmarried  man  to  have  intercourse  with  a  married  woman.2 

4.  Distinguished  from  Other  Offenses.  —  Since  fornication  is  illicit  sexual 
intercourse,  it  is  necessarily  included  in  many  other  offenses  involving 
such  intercourse,  but  the  latter  are  distinguishable  from  it  according  to  the 
circumstances.3 

Adultery.  —  Fornication  and  adultery  are  different,  by  the  common  law,  by 
the  canon  or  ecclesiastical  law,  and  under  the  statutes  punishing  these 
offenses.  What  is  one  is  not  the  other,  though  adultery  may  be  said  to 
include  fornication.4 

If  Both  of  the  Parties  Are  Married,  illicit  sexual  intercourse  is  adultery  on  the  part 
of  both,  and  neither  is  guilty  of  fornication,  whether  the  common-law  or  the 
canon-law  definition  be  adopted.3 

If  Both  of  the  Parties  Are  Unmarried,  it  is  equally  clear  that  both  are  guilty  of 
fornication  only,  and  not  of  adultery.6 

If  the  Man  Is  Unmarried  and  the  Woman  Married,  the  woman  is  guilty  of  adultery, 
and  not  of  fornication,  both  according  to  the  common-law  definition  and 
according  to  that  of  the  canon  law.7    By  the  canon  law  the  man  is  guilty  of 


that  to  constitute  adultery  one  of  the  parties, 
at  least,  must  be  mariied,  holding  in  effect 
that  it  is  not  fornication,  but  adultery,  if  either 
is  married,  and  thus  adopting  the  canon-law 
definition  rather  than  that  of  the  common  law. 
And  this  view  now  seems  to  be  the  doctrine  in 
Alabama.  Buchanan  v.  State,  55  Ala.  154; 
Peterson  v.  State,  74  Ala.  34;  Banks  v.  State, 
06  Ala.  78. 

In  Massachusetts,  in  an  early  case,  the  defi- 
nitions of  adultery  and  fornication  by  the 
canon  or  ecclesiastical  law  were  adopted,  but 
the  court  was  influenced  by  previous  statutes 
in  that  commonwealth,  which  were  regarded 
as  showing  such  an  intention  on  the  part  of 
the  legislature.  Com.  v.  Call,  21  Pick.  (Mass.) 
509,  32  Am.  Dec.  284. 

1.  Married  Man  and  Unmarried  Woman.  — 
Cook  v.  State,  11  Ga.  53,  56  Am.  Dec.  410; 
Miner  v.  People,  58  111.  59;  State  v.  Hutchin- 
son, 36  Me.  261;  Com.  v.  Call,  21  Pick. 
(Mass.)  509,  32  Am.  Dec.  284;  Territory  v. 
Whitcomb,  1  Mont.  359.  25  Am.  Rep.  740; 
Com.  z:  Kilvvell,  1  Pittsb.  (Pa.)  255;  Helfrich 
v.  Com.,  33  Pa.  St.  68,  75  Am.  Dec.  579;  State 
v.  Searle,  56  Vt.  516;  Hunter  v.  U.  S.,  I  Pin. 
(Wis.)  91,  39  Am.  Dec.  277;  State  v.  Fellows, 
50  Wis.  65,  1  Crim.  L.  Mag.  577,  11  Cent.  L. 
J.  55.    And  see  Morgan  v.  State,  11  Ala.  289. 

2.  Unmarried  Man  and  Married  Woman.  — 
Respublicaw.  Roberts,  1  Yeates(Pa.)  6,  2  Dall. 
(Pa.)  124;  Com.  v.  Kilvvell,  1  Pittsb.  (Pa.)  255; 
Hunter  v.  U.  S.,  1  Pin.  (Wis.)  91,  39  Am.  Dec. 
277. 

3.  Fornication  and  Other  Offenses  Distinguished. 

—  See  generally  Dinkey  v.  Com.,  17  Pa.  St. 
126,  55  Am.  Dec.  542. 

4.  Fornication  Distinguished  from  Adultery.  — 
See  Com.  v.  Kilwell,  1  Pittsb.  (Pa.)  255;  State 
v.  Pearce,  2  Blackf.  (Ind.)  318.  And  see  the 
title  Adultery  (as  a  Crime),  vol.  1,  p.  747. 

In  Hood  v.  State,  56  Ind.  263,  26  Am.  Rep. 
21,  which  was  a  prosecution  for  fornication,  in 
which  a  question  was  raised  as  to  the  defini- 
tion of  fornication,  the  court  said:  "  We  will 
-limit  the  discussion  of  this  topic  to  the  ques- 
13  C.  of  L.— 71  11 


tion  of  adultery;  as  when  we  show  what  that 
is,  we  necessarily  show  what  fornication  is,  as 
unlawful  sexual  intercourse  that  is  not 
adultery  is  fornication." 

Conviction  of  Fornication  on  Evidence  Showing 
Adultery.  —  In  Pennsylvania  it  has  been  held 
that  on  an  indictment  and  conviction  for  forni- 
cation it  is  no  objection  that  the  evidence 
showed  adultery.  Com.  v.  Kammerdiner,  165 
Pa.  St.  222. 

Conviction  of  Adultery  on  Indictment  for  Forni- 
cation.—  There  can  be  no  conviction  under  an 
indictment  for  fornication  if  the  evidence 
shows  that  the  offense  was  adultery,  for  forni- 
cation does  not  include  adultery.  See  State 
v.  Pearce,  2  Blackf.  (Ind.)  318;  Kelley  v. 
State,  32  Tex.  Crim.  Rep.  579. 

Conviction  of  Fornication  on  Indictment  for 
Adultery.  —  According  to  the  better  opinion, 
however,  there  may  be  a  conviction  of  fornica- 
tion on  an  indictment  charging  adultery. 
Respublica  v.  Roberts,  1  Yeates  (Pa.)  6; 
Dinkey  v.  Com.,  17  Pa.  St.  126,  55  Am.  Dec. 
542;  Kelley  v.  State,  32  Tex.  Crim.  Rep.  579. 
And  see  State  v.  Cowell,  4  Ired.  L.  (26  N.  Car.) 
231.  Contra,  State  v.  Lash,  16  N.  J.  L.  380,  32 
Am.  Dec.  397;  Smitherman  v.  State,  27  Ala. 
23,  distinguishing  State  v.  Hinton,  6  Ala.  864. 

In  Texas  it  has  been  held  that  where  an  in- 
dictment against  a  woman  for  adultery  alleges 
that  the  man  was  married  to  a  certain  woman 
then  living,  but  does  not  allege  that  the  de- 
fendant was  not  married  to  the  man,  there  can 
be  no  conviction  of  fornication  on  proof  that 
the  man  was  not  married  as  alleged.  Cos- 
grove  v.  State,  37  Tex.  Crim.  Rep.  249. 

5.  Both  Parties  Married.  —  "  It  is  impossible 
for  a  married  man  and  a  married  woman  to 
commit  fornication."  Territory  v.  Whitcomb, 
1  Mont.  362,  25  Am.  Rep.  740.  See  the  title 
Adultery  (as  a  Crime),  vol.  1,  p.  747- 

6.  Both  Parties  Unmarried.  —  Banks  v.  State, 
96  Ala.  78. 

7.  Unmarried  Man  and  Married  Woman.  —  See 

the  title  Adultery  (as  a  Crime),  vol.  1,  pp. 
747.  749- 
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fornication  ;  1  but  by  the  common  law  he  is  guilty  of  adulter}'.2 

If  the  Man  Is  Married  and  the  Woman  Unmarried,  the  woman  is  guilty  of  fornication 

and  not  of  adultery.3  According  to  the  canon-law  definition,  which  is 
adopted  by  some  courts,  the  man  in  such  a  case  is  guilty,  not  of  fornication, 
but  of  adultery.4  According  to  the  common-law  definition,  however,  by 
which  adultery  can  be  committed  only  when  the  woman  is  married,  the  man, 
notwithstanding  he  is  married,  is  guilty,  not  of  adultery,  but  of  fornication.5 

Bastardy.  —  If  fornication  results  in  illegitimate  offspring  it  is  fornication  and 
bastardy,  and  in  some  states  by  statute  it  is  punished  as  bastardy.6 

Incest. —  If  the  parties  are  related  to  each  other  within  the  prohibited 
degrees,  the  offense  is  incest.7 

Bigamy.  —  If  a  person  who  is  already  married  marries  another  person, 
knowing  that  the  former  spouse  is  living,  he  or  she  is  guilty  of  bigamy.8 

Rape.  —  Fornication  is  distinguished  from  rape  in  that  the  intercourse  is. 
had  by  force  and  against  the  will  of  the  woman.9 


1.  Respublica  v.  Roberts,  I  Yeates  (Pa.)  6,  2 
Dall.  (Pa.)  124;  Com.  v.  Kihvell,  I  Pittsb. 
(Pa.)  255;  Hunter  v.  U.  S.,  1  Pin.  (Wis.)  91,  39 
Am.  Dec.  277. 

"  The  term  '  adulterer,'  "  said  Pearson,  J., 
in  Com.  v.  Kilwell,  1  Pittsb.  (Pa.)  256,  "  was 
never  applied  by  those  [spiritual]  courts  to  a 
person  who  was  unmarried." 

2.  State  v.  Weatherby,  43  Me.  258,  69  Am. 
Dec.  59;  State  v.  Pearce,  2  Blackf.  (Ind.)  318; 
State  Armstrongs  Minn.  335;  State  v.  Wal- 
lace, 9  N.  H.  515;  State  v.  Taylor,  58  N.  H. 
331;  State  v.  Lash,  16  N.  J.  L.  380,  32  Am. 
Dec.  397.  And  see  the  title  Adultery  (as  a 
Crime),  vol.  1,  p.  747. 

Reason  for  the  Difference  in  Doctrines.  —  The 
difference  in  this  respect  between  the  common 
law  and  the  canon  or  ecclesiastical  law  is  due 
to  the  fact  that  the  canon  or  ecclesiastical  law 
concerned  itself  with  adultery  merely  because 
of  the  violation  of  the  marriage  vows,  and  for 
this  reason  did  not  consider  that  the  offense 
could  be  committed  by  a  single  man  (see 
supra,  this  title.  By  the  Canon  Law),  while  the 
common  law  concerned  itself  with  adultery, 
not  merely  because  of  the  violation  of  the 
marriage  vows,  but  because  it  exposed  an  in- 
nocent husband  to  maintain  another  man's 
children,  and  to  have  them  succeed  to  his  in- 
heritance. State  v.  Weatherby,  43  Me.  258,  69 
Am.  Dec.  59. 

In  Bacon's  Abridgment  it  is  said:  "For- 
nication and  all  other  lusts  are  unlawful,  be- 
cause children  are  begotten  without  any  care 
or  preparation  for  their  education;  and  the 
crime  of  adultery  receives  this  further  aggra- 
vation, that  it  *  *  *  entails  a  spurious 
race  on  the  husband,  for  whom  he  is  under 
no  obligation  to  provide."  Bac.  Abr.,  tit. 
Marriage  and  Divorce,  intra. 

3.  Married  Man  and  Unmarried  Woman.  —  See 
the  title  Adultery  (as  a  Crime),  vol.  r,  p.  747. 

4.  Cook  v.  State,  11  Ga.  53,  56  Am.  Dec. 
410;  Miner  v.  People,  58  111.  59;  State  v. 
Hutchinson,  36  Me.  261;  Com.  v.  Call,  21 
Pick.  (Mass.)  509,  32  Am.  Dec.  284;  Territory 
v.  Whitcomb,  1  Mont.  359,  25  Am.  Rep.  740; 
Com.  v.  Kilwell,  1  Pittsb.  (Pa.)  255;  Helfrich 
v.  Com.,  33  Pa.  St.  68,  75  Am.  Dec.  579;  State 
v.  Searle,  56  Vt.  516;  Hunter  v.  U.  S.,  1  Pin. 
(Wis.)  91,  39  Am.  Dec.  277;  State  v.  Fellows, 
50  Wis.  65,  1  Crim.  L.  Mag.  577,  11  Cent.  L. 
?•  55- 


5.  Hood  -'.  State,  56  Ind.  263,  26  Am.  Rep. 
21;  State  v.  Stephens,  63  Ind.  542;  State  v. 
Johnson,  69  Ind.  85;  State  v.  Chandler,  96- 
Ind.  591;  State  "v.  Weatherby,  43  Me.  258,  69 
Am.  Dec.  59;  State  v.  Armstrong,  4  Minn. 
335;  State  v.  Lash,  16  N.  J.  L.  380,  32  Am. 
Dec.  397.    And  see  State  v.  Searle,  56  Vt.  516. 

6.  Distinguished  from  Bastardy.  —  See  Dinkey 
v.  Com.,  17  Pa.  St.  126,  55  Am.  Dec.  542; 
Com  .  z>.  Wentz,  1  Ashm.  (Pa.)  269;  Com.  v. 
Lloyd,  141  Pa.  St.  28. 

It  was  not  an  offense  at  common  law  to  get 
a  bastard  child.  Bish.  Stat.  Crimes,  f  691; 
Burn  fust.,  Bastards,  IV. 

7.  Distinguished  from  Incest.  —  See  De  Groat 
v.  People,  39  Mich.  124;  Dinkey  v.  Com.,  17- 
Pa.  St.  126,  55  Am.  Dec.  542;  Com.  v.  Arner, 
149  Pa.  St.  35.    And  see  the  title  Incest. 

8.  Distinguished  from  Bigamy.  —  See  the  title 
Bigamy,  vol.  4,  p.  34. 

There  may  be  a  conviction  of  fornication 
though  the  evidence  shows  that  the  parties 
were  also  guilty  of  bigamy.  Owens  v.  State, 
94  Ala.  97. 

9.  Distinguished  from  Rape.  —  See  Mathews 

v.  State,  101  Ga.  547;  De  Groat  v.  People,  39. 
Mich.  124;  Com.  v.  Arner,  149  Pa.  St.  35; 
State  v.  Shear,  51  Wis.  460,  3  Crim.  L.  Mag! 
140.    And  see  the  title  Rape. 

A  man  who  has  repeated  sexual  intercourse 
with  a  woman,  sometimes  with  her  consent 
and  sometimes  without,  may  be  convicted  of 
fornication,  notwithstanding  he  is  also  guilty 
of  rape.    State  v.  Summers,  98  N.  Car.  702. 

Joinder  of  Counts.  —  In  Wisconsin  it  has  been 
held  that  a  count  for  fornication  may  be  joined 
with  a  count  for  rape  founded  on  the  same 
transaction;  and  in  such  a  case  the  court  may 
properly  refuse  to  require  the  state  to  elect 
between  the  counts.  Jackson  v.  State,  91  Wis. 
253- 

Conviction   of  Fornication  on  Indictment  for 

Rape. —  Under  Rev.  Stat.  Wis.  (1898),  $  45S0, 
denning  fornication  as  intercourse  with  a 
single  woman,  it  has  been  held  that  fornica- 
tion and  rape  are  not  related  to  each  other  as 
a  smaller  offense  included  in  a  greater,  and 
that  an  information  charging  rape  will  not 
sustain  a  conviction  of  fornication.  State  v. 
Shear,  51  Wis.  460,  3  Crim.  L.  Mag.  140. 

And  in  Com.  v.  Murphy.  2  Allen  (Mass.) 
163,  it  was  held  that  a  conviction  of  fornica- 
tion could  not  be  sustained  under  an  indict- 
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Seduction.  —  The  offense  is  seduction,  and  punishable  as  such  by  statute,  in 
many  jurisdictions,  when  the  woman  is  of  chaste  character  and  her  consent  to 
the  intercourse  is  obtained  by  persuasion  and  promises.1 

Lewd  and  Lascivious  Cohabitation  is  punished  by  statute  in  some  jurisdictions  as 
a  distinct  crime.  Such  statutes  apply  only  where  the  parties  live  together,  or 
cohabit,3  whereas  this  is  not  necessary  to  constitute  fornication,  a  single  act 
being  sufficient. 

5.  Void  Marriages.  —  A  void  marriage  is  the  same  thing  as  no  marriage  at 
all,  and  therefore  it  does  not  prevent  intercourse  by  or  with  one  of  the  parties 
thereto  from  being  fornication,  as  distinguished  from  adultery.3 

6.  Effect  of  Divorce.  —  A  divorce  a  vinculo  matrimonii  severs  the  marriage 
relation  absolutely  as  to  both  parties,  without  reference  to  the  question  as  to 
which  was  in  fault,  and  neither  is  afterwards  a  married  person,  so  as  to  make 
intercourse  by  or  with  him  or  her  adultery  instead  of  fornication.4 

7.  The  Carnal  Knowledge.  —  With  respect  to  the  carnal  knowledge  neces- 
sary to  constitute  fornication,  the  same  rules  must  apply  as  in  the  case  of 
adultery,  namely  that  penetration  is  sufficient,  and  that  it  is  not  necessary  to 
prove  emission.5 

8.  The  Criminal  Intent  —  a.  In  General.  —  A  criminal  intent  is  necessary 
to  render  one  guilty  under  a  statute  punishing  fornication;6  but,  as  in  the 
case  of  adultery,  a  criminal  intent  will  be  inferred  from  the  act  itself,  if  it  is 
intentionally  committed  with  knowledge  of  the  facts.7 


ment  for  rape,  where  there  was  no  averment 
that  the  person  of  whom  the  defendant  had 
carnal  knowledge  was  not  his  wife. 

In  Pennsylvania,  however,  it  has  been  held 
that  on  an  indictment  for  statutory  rape,  by 
having  carnal  intercourse  with  a  girl  under 
the  age  of  sixteen  years,  there  may  be  a  con- 
viction of  fornication.  Dinkey  v.  Com.,  17 
Pa.  St.  126,  55  Am.  Dec.  542;  Com.  v.  Lewis, 
140  Pa.  St.  561;  Com.  v.  Arner,  149  Pa.  St.  35; 
Com.  v.  Davidheiser,  20  Pa.  Co.  Ct.  Rep.  200. 

Former  Jeopardy.  —  In  Com.  v.  Arner,  149 
Pa.  St.  35,  the  defendant  was  indicted  upon 
the  same  facts  for  fornication,  bastardy,  and 
statutory  rape,  and  was  tried  on  the  former 
charge.  Before  the  jury  had  rendered  a  ver- 
dict he  was  required  to  plead  to  the  indictment 
for  rape.  It  was  held  that  the  first  trial  was 
a  bar,  the  court  citing  11  Am.  and  Eng.  Encyc. 
of  Law  (1st  ed.)  941. 

1.  Distinguished  from  Seduction.  —  Dinkey  v. 
Com.,  17  Pa.  St.  126,  55  Am.  Dec.  542.  In 
this  case  it  was  held  that  fornication  is  in- 
cluded in  seduction,  and  that  the  defendant 
may  be  found  guilty  of  fornication  on  an  in- 
dictment for  seduction.  See  also  Com.  v. 
Arner,  149  Pa.  St.  35;  Rice  v.  Com.,  102  Pa. 
St.  408;  Wood  v.  State,  48  Ga.  192,  15  Am. 
Rep.  664;  Hopper  v.  State,  54  Ga.  389;  Disha- 
roon  v.  State,  95  Ga.  351.  And  see  the  title 
Seduction. 

2.  Lewd  and  Lascivious  Cohabitation.  —  See 
the  title  Lewd  and  Lascivious  Cohabitation 
and  Conduct. 

3.  Void  Marriage.  —  Hoover  v.  State,  59  Ala. 
57:  Banks  v.  State,  96  Ala.  78. 

In  Alabama.  North  Carolina,  and  several 
other  states  there  are  statutes  prohibiting 
under  severe  penalties  intermarriage  and  liv- 
ing in  adultery  and  fornication  between  white 
and  colored  persons,  and  declaring  such  mar- 
riages void.  See  the  title  Miscegenation. 
Under  such  a  statute  the  Alabama  court  said: 

I 


"  The  marriage  being  absolutely  void,  the 
offending  parties  must  be  treated  as  un- 
married persons,  and  their  sexual  cohabita- 
tion as  fornication  within  the  statute." 
Hoover  v.  State,  59  Ala.  57.  See  also  Green 
v.  State,  59  Ala.  68;  State  v.  Fore,  I  Ired.  L. 
(23  N.  Car.)  378. 

4.  Effect  of  Divorce.  —  State  v.  Weatherby,  43 
Me.  258,  69  Am.  Dec.  59.  See  also  Com.  v. 
Putnam,  1  Pick.  (Mass.)  136. 

If  a  married  man,  after  a  void  divorce,  mar- 
ries another  woman  and  cohabits  with  her,  he 
is  guilty  of  fornication  in  those  jurisdictions  in 
which  it  is  held  to  be  fornication  for  a  married 
man  to  have  illicit  sexual  intercourse  with  an 
unmarried  woman.  Hood  v.  State,  56  Ind. 
263,  26  Am.  Rep.  21. 

5.  Carnal  Knowledge.  —  Com.  v.  Hussev,  157 
Mass.  415.  See  the  title  Adultery  (as  a 
Crime),  vol.  1,  p.  750. 

6.  Criminal  Intent.  —  See  Banks  v.  State,  96 
Ala.  78. 

Thus  a  woman  would  not  be  guilty  if  raped. 
See  State  v.  Henderson,  84  Iowa  161. 

7.  Criminal  Intent  Inferred  from  Act.  —  Hood 
v.  State,  56  Ind.  263,  26  Am.  Rep.  21. 

Thus  when  a  statute  prohibits  and  punishes 
intermarriage  and  fornication  between  certain 
persons  —  as  between  white  and  colored  per- 
sons—  and  declares  such  marriages  void,  per- 
sons who  knowingly  and  intentionally  marry 
and  cohabit  in  violation  of  the  statute  cannot 
defend  against  a  prosecution  for  fornication 
on  the  ground  that  there  was  no  criminal  in- 
tent. "  It  is  very  true,"  said  the  Alabama 
court  in  such  a  case,  "  that  to  constitute  a 
crime  there  must  be  both  an  act  and  an  in- 
tent. But  in  such  a  case  as  this  it  is  enough 
if  the  act  be  knowingly  and  intentionally  com- 
mitted. The  law  makes  the  act  the  offense, 
and  does  not  go  farther  and  require  proof  that 
the  offenders  intended,  by  the  prohibited  act, 
to  violate  the  law.  The  act  being  intentionally 
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b.  Ignorance  of  Law.  — The  general  rule  that  ignorance  or  mistake  of 
law  is  no  excuse  or  defense  on  a  prosecution  for  crime  applies  to  the  full 
extent  to  a  prosecution  for  fornication.1 

c.  Ignorance  of  Fact.  —  It  is  otherwise,  however,  when  the  ignorance 
or  mistake  is  as  to  a  matter  of  fact  instead  of  law.  Ignorance  of  fact  may  be 
a  defense.2 

ignorance  of  Prior  Marriage.  —  For  example,  if  parties  enter  into  a  marriage 
when  one  of  them  already  has  a  husband  or  wife  living,  the  other,  if  ignorant 
of  this  fact,  is  not  guilty  of  fornication.3 

IV.  Living  in  Fornication.  —  A  single  act  of  illicit  intercourse  is  sufficient 
to  constitute  fornication,  but  it  is  not  sufficient  to  render  a  person  guilty 
under  a  statute  punishing  persons  who  shall  "  live  together"  or"  cohabit 
together  "  in  fornication,  and  other  statutes  punishing  the  offense  only  when 
the  illicit  intercourse  covers  a  more  or  less  extended  period  of  time.4 

V,  Evidence  —  1.  In  General.  —  The  rules  governing  the  proof  of  fornica- 
tion are  substantially  the  same  as  those  which  govern  the  proof  of  adultery, 
and  which  have  been  considered  in  another  part  of  this  work.5  It  is  neces- 
sary, however,  to  give  the  decisions  in  fornication  cases  under  this  title. 

2.  Admissibility  of  Evidence.  —  It  may  be  laid  down  as  a  general  rule  that 
on  a  prosecution  for  fornication  the  state  may  give  evidence  of  any  acts  or 
conduct  of  the  defendants,  before,  at  the  time  of,  or  after  the  alleged  com- 
mission of  the  offense,  which  will  tend  to  show  illicit  intercourse.6    But  evi- 


done,  the  criminality  necessarily  follows." 
Hoover  v.  State,  59  Ala.  57. 

In  State  v.  Cutshall,  109  N.  Car..  764,  26 
Am.  Si.  Rep.  599,  it  was  said:  "  The  fact  is 
not  to  be  lost  sight  of  that  in  an  indictment 
for  fornication  and  adultery,  the  state  is  not 
called  on  to  prove  a  criminal  intent.  The  case 
is  made  out  when  it  is  shown  that  a  man  and 
woman,  not  being  married  to  each  other, 
habitually  engaged  in  sexual  intercourse. 
That  this  is  '  lewd  and  lascivious  '  is  not  re- 
quired to  be  shown,  but  is  an  inference  of  law 
from  the  facts  proved,  as  with  '  malice  '  in  in- 
dictments for  homicide,  even  though  in  the 
latter  case  an  intent  must  be  charged.  As  to 
this  offense,  no  intent  is  required  to  be  charged 
or  proved."  See  also  Stale  v.  Cody,  111  N. 
Car.  725,  which  is  to  the  same  effect. 

1.  Ignorance  of  Law  No  Excuse.  —  For  exam- 
ple, if  a  man  enters  into  a  marriage  which  is 
prohibited  by  law  and  declared  to  be  absolutely 
void,  and  cohabits  with  the  woman,  it  is  no 
defense  on  a  prosecution  for  fornication  for 
him  to  show  that  he  had  been  advised  by  a 
judge  that  the  marriage  was  lawful,  and  that 
he  acted  in  good  faith.  The  rule  that  igno- 
rance of  law  is  no  excuse  applies.  Hoover  v. 
State,  59  Ala.  57.  See  also  State Goodenow, 
65  Me.  30;  State  v.  Fore,  1  I  red.  L.  (23  N. 
Car.)  378. 

The  same  principle  has  been  applied  to 
other  offenses  of  a  similar  nature.  See  the 
titles  Adultery  (as  a  Crime),  vol.  1,  p.  751; 
Bigamy,  vol.  4,  p.  41;  Lewd  and  Lascivious 
Cohabitation  and  Conduct. 

2.  Ignorance  or  Mistake  of  Fact  a  Defense.  — 
Banks  v.  State,  96  Ala.  78.  See  the  title  Crim- 
inal Law,  vol.  8,  p.  296. 

3.  Vaughan  v.  State,  83  Ala.  55;  Banks  v. 
Stale,  96  Ala.  78;  Schoudel  State,  57  N.  J. 
L.  209.  And  see  ihe  title  Adultery  (as  a 
Crime),  vol.  1,  p.  751. 

4.  Living  Together  in  Fornication.  —  I  n  lilitiois 


a  statute  punishes  living  together  in  an  open 
state  of  adultery  or  fornication.  Crim.  Code 
111.  (1896),  par.  45.  In  Searls  v.  People,  13 
111.  597,  it  was  said:  "  In  order  to  constitute 
this  crime  the  parties  must  dwell  together 
openly  and  notoriously,  upon  terms  as  if  the 
conjugal  relation  existed  between  them.  In 
other  words,  they  must  cohabit  together. 
There  must  be  an  habitual  illicit  intercourse 
between  them.  The  object  of  the  statute  was 
to  prohibit  the  public  scandal  and  disgrace  of 
the  living  together  of  persons  of  opposite  sexes 
notoriously  in  illicit  intimacy,  which  outrages 
public  decency,  having  a  demoralizing  and  de- 
basing influence  upon  society.  They  may, 
indeed,  live  together  in  the  same  family,  but 
i f  apparently  chaste,  regularly  occupying  sep- 
arate apartments,  a  single  instance  of  illicit  in- 
tercourse surely  would  not  constitute  the  crime 
of  living  together  in  an  open  state  of  fornica- 
tion." See  also  Miner  v.  People,  58  111.  59; 
Quartemas  v.  State,  48  Ala.  269;  Turney  v. 
State,  60  Ark.  259;  Luster  v.  State,  23  Fla.  339; 
State  Marvin,  12  Iowa  499;  Com.  -•.  Catlin, 
1  Mass.  8;  Com.  v.  Calef,  10  Mass.  153:  Gran- 
berry  v.  State,  61  Miss.  440;  Brown  v.  State, 
(Miss.  1890)  8  So.  Rep.  257;  Newman  v.  State, 
69  Miss.  393;  State  v.  Osborne,  39  Mo.  App. 
372;  State  v.  Brunson,  2  Bailey  L.  (S.  Car.)  149; 
Pruner  v.  Com..  82  Va.  115;  Jones  v.  Com.,  80 
Va.  18. 

In  some  jurisdictions  the  statute  punishes 
living  in  adultery  or  fornication  only  when  it 
is  "  open  and  notorious."  Slate  v.  Johnson, 
69  Ind.  S5. 

For  a  Full  Treatment  of  These  Statutes,  see  the 

title  Lewd  and  Lascivious  Cohabitation  and 

Conduct. 

5.  Evidence.  —  See  the  title  Adultery  (as  a. 
Crime),  vol.  1,  pp.  752-757. 

6.  Admissibility  of  Evidence— Acts  and  Conduct 
of  Defendants.  —  People  v,  Girdler,  65  Mich.  68; 
State  v.  Brecht,  41  Minn.  50;  Lawson  v.  Slate. 
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dence  as  to  conduct  which  does  not  tend  to  show  illicit  intercourse  is  not 

^tlfAc;!  of  Intercourse.  -  Evidence  tending  to  show  other  acts  of  ^ercourse 
between  the  parties  is  admissible  for  the  purpose  of  showing  the  relation 
existing  between  them.*  h  a£ts  and 

Acts  and  Conduct  Before  Prior  Conviction.  —  2\na  tne  siaic  may  =>i^ 
conduct  before  as  well  as  since  a  prior  conviction,  for  the  purpose  of  explain- 
ino- the  conduct  of  the  parties  since.3  . 
^Its   r  conduct  Suoseojent  to  indictment.  -  Evidence  tending  to  show  improper 
familiarity  and  criminal  intimacy  subsequent  to  the  finding  of  the  ^tment 
LTdmissible  to  characterize  the  relations  and  conduct  of  the  parties  shown  to 


20  Ala  65,  56  Am.  Dec.  182;  Alsabrooks  v. 
State,  52  Ala.  24;  State  v.  Wheeler,  104  N. 
Car  803;  State  v.  Austin,  108  N.  Car  780; 
Com  v.  Bell,  166  Pa.  St.  405-  And  see  Brown 
v.  State,  108  Ala.  18;  State  v.  Clawson,  30  Mo. 

A  Wher'e'  on  the  trial  of  an  indictment  for 
fornication,  the  woman  had  testified  on  direct 
examination  as  a  witness  for  the  state  that  she 
had  sexual  intercourse  with  the  defendant  less 
than  six  months  before  the  birth  of  her  child, 
and  had  never  had  intercourse  with  him  or 
with  any  other  person  before  that  time,  11  was 
held  to  be  error  to  exclude  a  question  on  cross- 
examination  as  to  her  whereabouts  nine 
months  before  the  child  was  born,  asked  with 
a  view  of  proving  facts  which  might  tend  to 
show  conception  at  that  time.  Gaunt  v.  State, 
11  N.  T.  L.  178,  reversing  50  N.  J.  L.  490. 

1.  In  State  v.  Coffey,  44  Mo.  App.  455-  it 
was  held  that  it  was  error  to  admit  evidence 
that  the  defendant  was  seen  walking  in  an 
orchard  with  the  woman  with  whom  it  was 
alleged  that  he  had  illicit  intercourse  where 
there  was  no  evidence  of  conduct  in  that  con- 
nection warranting  an  inference  of  illicit  in- 
tercourse. 

Character  of  the  Woman.  —  In  Rodes  v.  State, 
38  Tex.  Crim.  Rep.  328,  it  was  held  not  to  be 
error  on  the  prosecution  of  a  man  for  fornica- 
tion to  exclude  evidence  that  the  woman  had 
intercourse  with  other  men.  Compare,  how- 
ever,  the  title  Adultery  (as  a  Crime),  vol.  i, 
p  753  and  cases  there  cited.  See  also  the 
title  Character  (in  Evidence),  vol.  5, ,  P-  850. 

Resemblance  Between  Defendant  and  Child.— 
In  Gaunt  v.  State,  50  N.  J.  L.  49°,  reversed  on 
another  point  in  52  N.  J.  L.  178,  it  was  held 
that  on  a  prosecution  for  fornication,  where 
both  the  bastard  and  the  putative  father  are 
viewed  by  the  jury,  the  jury  may  consider 
whether  or  not  there  is  a  resemblance  between 
them  But  on  this  question  the  authorities 
are  not  agreed.  See  for  a  full  collection  of 
cases  the  title  Bastardy,  vol.  3,  P-  885  et  seq. 
And  see  the  title  Inspection  and  Physical 
Examination. 

2  Other  Acts  of  Intercourse.  —  Crane  v. 
People,  65  Hi.  App.  492,  168  111.  395;  Com.  v. 
Bell,  166  Pa.  St.  405-  .  ,   .  , 

In  Bass  v.  State,  103  Ga.  227,  it  was  held 
that  where,  on  a  trial  for  fornication,  there 
was  evidence  for  the  state  tending  to  show 
that  the  accused  and  the  other  alleged  guilty 
party  were,  on  a  designated  occasion,  in  a 
position  strongly  indicating  that  the  act 
charged  in  the  indictment  was  being  commit- 
ted, it  was  competent  for  the  state  to  supple- 
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ment  this  evidence  bv  proving  lascivious  con- 
duct between  the  parties  on  a  previous  occa- 
sion, such  proof  being  relevant  as  throwing 
light  upon  their  relations  towards  each  other, 
and  as  tending  to  illustrate  the  real  nature  of 
their  conduct  upon  the  occasion  first  men- 
tioned. 

The  rule  on  this  point  must  be  the  same  as 
in  prosecutions  for  adultery,  as  to  which  see 
the  title  Adultery  (as  a  Crime),  vol.  1,  p.  753- 
Acts  of  Intercourse  Prior  to  Period  of  Limita- 
tion.—In  State  v.  Dukes,  119  N.  Car.  782,  it 
was  held  that  evidence  of  an  act  of  illicit  in- 
tercourse between  the  parties  prior  to  the 
period  of  limitation,  though  not  competent  as 
substantive  evidence,  might  nevertheless  be 
considered  as  corroborative  evidence,  for  the 
purpose  of  showing  the  character  of  subse- 
quent association. 

And  in  Lawson  v.  State,  20  Ala.  65,  56  Am. 
Dec.  182,  it  was  said  :  "  We  entertain  no  doubt 
that  in  ail  cases,  whether  civil  or  criminal,  in- 
volving a  charge  of  illicit  intercourse  within  a 
limited  period,  evidence  of  acts  anterior  to 
such  period  may  be  adduced  in  explanation 
of  acts  of  a  similar  character  within  that 
period-  although  such  former  acts,  if  treated 
as  an  offense',  would  be  barred  by  the  statute 
of  limitations.  2  Greenl.  Ev.  36.  Evidence  of 
this  character  would  not,  however,  be  admis- 
sible as  independent  testimony,  and  if  so 
offered  should  be  excluded,  but  should  be  re- 
ceived when  proposed  in  connection  with  or 
subsequently  to  the  introduction  of  evidence 
tending  to  establish  an  improper  intercourse 
between  the  parties  during  the  period  to  which 
the  charge  is  confined,  or  in  the  present  case 
to  the  time  covered  by  the  indictment."  See 
also  State  v.  Potter,  52  Vt.  33;  Alsabrooks  v. 
State,  52  Ala.  24;  Stale  v.  Pippin,  88  N.  Car. 

646.  ,        ,         .  . ,  .. 

The  contrary  seems  to  have  been  held  in 
Duncan  v.  State,  (Tex.  Crim.  App.  1898)  45  S. 
W.  Rep.  921.  In  that  case  the  indictment  was 
for  fornication,  and  the  court  admitted  evi- 
dence that  the  accused  had  had  habitual  car- 
nal intercourse  with  the  woman  during  a 
period  of  eleven  years  previously  and  that  she 
had  borne  him  six  children.  It  was  held  that 
this  was  error,  and  that  the  testimony  should 
have  been  restricted  to  the  period  of  limitation 
_  two  years  prior  to  the  presentment  of  the 
indictment. 

3  Acts  and  Conduct  Before  Prior  Conviction.  — 
State  v.  Kemp,  87  N.  Car.  538;  State  z  Pip- 
pin 88  N.  Car.  646;  State  v.  Guest,  100  N.  Car. 
413';  State  v.  Wheeler,  104  N.  Car.  893;  State 
v.  Austin,  108  N.  Car.  780. 
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have  existed  or  to  have  occurred  within  the  time  covered  by  the  indictment 

opportunity. -Evidence  is  admissible  for  the  purpose  of  showing  that  he 
parties  had  an  opportunity  to  commit  the  offense  3  mowing  tnat  the 

Evidence  of  General  Reputation.  —  Fornication  cannot  be  proved  bv  evidence  nf 
genera  reputation  ,n  the  neighborhood  in  which  the  partTes  lived     The  Set 

m?|tfflffi  ^  th^E 

IntrMydrcu.Lant^  tH'S  il  is  'hough  it  may  be 

mitted  .^";»,»r*a°1»''>»  "  ti.  »ef«.d«,.  may  justify  a  finding  that  he  com. 
m.ttcd  the  act,  ,f  they  are  mcons.stent  with  any  other  reasonable  hypothesis!" 


1.  Act8  and  Conduct  Subject  to  Finding  of  Indict- 
ment. —  Stewart  v.  State,  64  Miss.  626-  Law- 
son  v.  State,  20  Ala.  65,  56  Am.  Dec.  182- 
Alsabrooks  v.  State,  52  Ala.  24;  State  v.  Way' 
5  Neb.  283;  State  v.  Bridgman,  40  Vt.  202  ->i 
Am.  Rep.  124.  '  + 

2.  Evidence  to  Show  Opportunity.  —  Gardner 
v.  State,  81  Ga.  144. 

3.  Evidence  of  Reputation  Not  Admissible.— 
U.  S.  Langford,  2  Idaho  519;  Overstreet  v 
State,  3  How.  (Miss.)  328. 

4  Sufficiency  of  the  Evidence  —  Circumstantial 
Evidence—  Georgia.  —  Davis  v.  State,  92  Ga. 
458. 

Iowa.  —  State  v.  Wiltsey,  103  Iowa  54 
New  York.  —  Pollock  v.  Pollock,  71 'n  Y 
137. 

North  Carolina.  —  State  v.  Waller  80  N 
Car.  401;  State  v.  Pope,  109  N.  Car.  849 

Texas  —  Kahn  v.  State,  (Tex.  Crim.  App. 
1897)  38  S.  W.  Rep.  989;  Smelser  v.  State  31 
Tex.  95. 

Virginia.  —  Pruner  v.  Com.,  82  Va  115 
In  Ham  v.  State,  (Tex.  App.  1890)  15  S.  W. 
Rep.  405,  the  testimony  showed  that  the  de- 
fendant was  a  bachelor  and  that  the  woman 
with  whom  he  was  charged  to  have  committed 
fornication  was  a  widow;  that  her  husband 
had  lived  on  the  defendant's  place  for  some 
years ;_  that  since  her  husband's  death  she  had 
lived  in  the  defendant's  house,  and  that  the 
defendant  also  lived  there,  and  that  she  had 
given  birth  to  two  children  since  her  hus- 
band's death.    The  defendant's   house  had 
two  rooms,  one  of  which  contained  two  beds 
and  the  other  one  bed.    None  of  the  witnesses 
knew  who  occupied  the   several  beds,  and 
none  of  them  had  ever  seen  the  defendant 
and  the  woman  in  bed  together.    A  number 
of  other  men  lived  in  the  same  neighbor- 
hood.   On  this  evidence  it  was  held  that  a 
conviction  of  fornication  could  noi   be  sus- 
tained. 

5.  Alabama.  —  Lavvson  v.  State,  20  Ala  65 
56  Am.  Dec.  182;  Bodiford  v.  State,  86  Ala' 
07,  11  Am.  St.  Rep.  20. 

Georgia.  —  Eldridge  v.  State,  97  Ga.  102- 
Means  v.  State,  99  Ga.  205. 

168  itrj-""  CranC  V'  People'  65        APP-  402. 

ioZdia'la'  ~  Van  Dolsen  v-  Sta,e.  1  Ind.  App. 
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Massachusetts.  —  Com.  v.  Clifford,  145  Mass 
97;  Com.  v.  Dill,  156  Mass.  226. 

Michigan.  —  People  v.  Dane,  79  Mich  361 
Mississippi.  —Stewart    v.  State,    64  Miss 
626. 

North  Carolina.  —  State  v.  Poteet,  8  Ired  L 
(30  N.  Car.)  23;  State  v.  Chancy,  no  N  Car' 
507;  State  v.  Dukes,  119  N.  Car.  782;  State  v 
Austin,  108  N.  Car.  7S0. 

Texas.—  Stewart  v.  State,  (Tex.  Crim.  App. 
189S)  43  S.  VV.  Rep.  979;  Ham  v.  State,  (Tex. 
App.  1890)  15  S.  W.  Rep.  405. 

Vermont.  —  State  v.  Brink,  68  Vt.  659 
In  State  z:  Rinehart,  106  N.  Car.  787,  a  man 
and  a  woman  were  indicted  for  fornication 
and  adultery.  The  evidence  showed  that  they 
were  frequently  seen  together  in  equivocal 
situations;  that  he  was  married  and  she  was 
single;  that  he  built  a  house  for  heron  his 
land;  that  he  visited  her  there,  and  that  they 
went  about  together;  that  she  gave  birth  to  a 
child;  and  that  he  gave  bond  for  her.  It  was 
held  that  there  was  sufficient  evidence  to 
justify  a  verdict  of  guilty. 

Virility.  —  That  a  mature  male  of  the  hu- 
man species  has  normal  powers  of  virility  is  a 
matter  of  legal  presumption  until  the  contrary 
appears,  and  the  burden  of  making  the  con- 
trary appear  by  evidence  satisfactory  to  the 
jury  is  on  him  who  asserts  it.  Gardner  v 
State,  81  Ga.  144. 

Particular  Statutes  may  render  the  rule  stated 
in  the  text  not  applicable  to  the  full  extent. 
In  Vermont  the  statute  punishes  adultery  and 
in  effect  fornication,  and  in  a  separate  section 
punishes  both  the  man  and  the  woman  if  any 
man  with  another  man's  wife,  or  any  woman 
with  another  woman's  husband,  shall  be 
found  in  bed  together  under  such  circum- 
stances as  to  afford  presumption  of  an  illicit 
intention  between  them.  It  has  been  held 
under  this  statute  that  separate  and  distinct 
offenses  are  contemplated,  and  that  proof  that 
the  parties  were  seen  in  bed  together  will  not 
sustain  an  indictment  for  adultery,  or  an  in- 
dictment against  a  married  man' for  having 
connection  with  a  single  woman.  State  v. 
Way,  6  Vt.  311. 

6.  Admissions  or  Confessions  of  the  Defendant. 
—  In  King  v.  People,  7  Colo.  224,  which  was 
a  prosecution  against  a  man  for  living  with  a 
woman  in  a  state  of  fornication,  it  was  held 
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Statutes,  however,  sometimes  require  corroboration.1 

Reputation.  —  Evidence  of  general  reputation  is  not  sufficient. 

Number  of  witnesses.  —  If  there  is  no  statute  to  the  contrary,  the  testimony  of 
one  credible  witness  is  sufficient  to  authorize  a  conviction.3 

Testimony  of  the  Other  Party.  -  A  person  may  be  convicted  of  fornication  on 
the  sole  testimony  of  the  party  with  whom  it  is  alleged  that  the  offense  was 
committed,  in  the  absence  of  a  statutory  provision  to  the  contrary.  In  some 
states,  however,  corroboration  is  expressly  required  by  statute.  The  neces- 
sity for  corroboration  generally  is  fully  treated  in  another  part  of  this  work. 

Proof  that  Party  Was  Unmarried.  —  On  a  prosecution  for  fornication,  proof  that 
the  parties  were  living  together  unlawfully,  not  being  married  to  each  other, 
makes  out  the  crime  of  fornication,  and  the  prosecution  need  not  prove  fur- 
ther that  they  were  not  married  to  other  persons,  so  as  to  negative  adultery. 

VI  Acquittal  of  One  Party.  —  If  a  man  and  woman  are  jointly  indicted 
for  fornication,  the  acquittal  of  one  of  them  does  not  necessarily  prevent  con- 
viction of  the  other,8  for,  though  the  act  of  intercourse  is  necessarily  joint,  one 


that  the  court  and  jury  were  justified  in  con- 
cluding that  the  overt  act  was  committed, 
from  the  uncontradicted  testimony  of  a  wit- 
ness that  the  defendant  told  him,  after  the  in- 
dictment was  found,  that  he  did  not  see,  as 
she  was  a  public  woman,  why  he  should  be 
prosecuted  for  sleeping  with  her  any  more 
than  other  men  who  went  to  the  place  and 
slept  with  other  women. 

1.  Corroboration  of  Confession.  —  On  the  trial 
of  a  man  for  fornication,  the  fact  that  the  de- 
fendant was  found  in  bed  with  the  girl  in  the 
night,  and  had  been  there  for  twenty  minutes 
before  he  was  disturbed,  is  sufficient  corrobo- 
ration of  a  confession  by  him  to  authorize  a 
conviction  under  a  statute  requiring  corrobo- 
ration.   Burger  v.  State,  81  Ga.  196. 

2.  Reputation  Not  Enough.  —  U.  S.  v.  Lang- 
ford,  2  Idaho  519. 

3.  Number  of  Witnesses  Necessary.  —  Com.  v. 
Cregor,  7  Gratt.  (Va.)  591.  And  see  State  v. 
Henderson,  84  Iowa  161;  Hunt  v.  State,  81 
Ga.  140. 

4.  Testimony  of  the  Other  Party  to  the  Offense. 

—  See  the  title  Accomplices,  vol.  1,  p.  389- 

5.  See  State  v.  Henderson,  84  Iowa  161. 

In  Mitchell  v.  State,  81  Ga.  458,  the  woman 
with  whom  the  defendant  was  alleged  to  have 
committed  fornication  testified  positively  that 
she  had  intercourse  with  him  at  a  certain  time, 
and  that  she  at  no  other  time  had  intercourse 
with  a  man,  and  that  the  child  was  the  result 
of  her  intercourse  with  the  defendant.  She 
also  testified  as  to  statements  made  to  her 
parents  that  the  defendant  was  the  father  of 
her  child,  and  as  to  her  punishment  by  them, 
and  she  was  corroborated  by  her  mother,  ex- 
cept as  to  the  act  of  fornication,  which  she  did 
not  see.  Her  mother  also  testified  that  the 
defendant  was  present  at  the  time  the  offense 
was  alleged  to  have  been  committed,  and  had 
an  opportunity  to  commit  it.  The  defendant 
merely  denied  the  intercourse  in  his  statement 
not  under  oath,  and  attempted  but  failed^  to 
prove  an  alibi.  It  was  held  that  a  conviction 
was  warranted. 

6.  See  the  title  Accomplices,  vol.  1,  p.  389. 

7.  Necessity  to  Prove  that  Parties  Were  Not 
Married  to  Others.  —  Territory  v.  Jaspar,  7 
Mont.  1,  citing  Territory  v.  Whitcomb,  1  Mont. 
359,  25  Am.  Rep.  740.    "  It  is  true,"  said  the 

1 


court  in  the  case  first  cited,  "  that  where_  par- 
ties are  living  and  cohabiting  together  in  an 
open  and  notorious  manner,  in  the  absence  of 
any  testimony  to  show  that  they  were  not  mar- 
ried to  each  other,  the  presumption  is  that  they 
are  living  together  lawfully.    But  where  the 
proof  is  that  they  are  not  married  to  each 
other,  and  yet  are  living  together,  to  hold  that 
the  prosecution  must  prove  further  that  they 
are  not  guilty  of  another  public  offense,  viz., 
adultery,  by  showing  that  they  are  not  married 
to  any  other  person,  is  presuming  that  they  are 
guilty  of  adultery.    It  is  requiring  that  the 
prosecution  shall  prove  a  negative,  viz.,  that 
they  are  not  committing  adultery.    When  the 
proof  has  established  the  fact  that  the  parties 
are  living  together  unlawfully,  not  being  mar- 
ried to  each  other,  as  in  this  case,  this  by  itself 
makes  out  the  crime  of  fornication.    The  pre- 
sumption, in  the  absence  of  proof  of  marriage, 
is  that  persons  are  single   and  unmarried. 
Marriage   must   be  proved,    not  presumed. 
Therefore,  when  the  only  evidence  is  that  the 
persons  prosecuted  are  living  together  unlaw- 
fully, and  there  is  no  proof  of  marriage,  this 
presumption  attaches,  and  the  offense  is  forni- 
cation.   To  require  the  prosecution  to  prove 
marriage  of  either  of  the  parties  to  any  other 
person  is  to  exact  proof  of  a  negative,  which 
would  be  often  impossible.    The  means  of 
such  proof  are  almost  wholly  in  the  power  of 
the  party  accused."    See  to  the  same  effect 
Gaunt  v.  State,  50  N.  J.  L.  490,  reversed  on  an- 
other point  in  52  N.  J.  L.  178;  State  v.  Mc- 
Duffle,  107  N.  Car.  885,  citing  8  Am.  and  Eng. 
Encyc.  of  Law  (1st  ed.)  563;  People  v.  Colton, 

2  Utah  457.  _         .  , 

Under  Particular  Statutes  the  rule  may  be 
different.  In  Texas,  where  the  statute  defines 
fornication  as  "  the  living  together  and  carnal 
intercourse  with  each  other,  or  habitual  carnal 
intercourse  with  each  other  without  living  to- 
gether, of  a  man  and  woman,  both  being  un- 
married," it  has  been  held  that  it  is  incumbent 
on  the  state  to  prove  affirmatively  that  the 
parties  were  both  unmarried  when  the  offense 
is  claimed  to  have  been  committed.  Wells  v. 
State,  9  Tex.  App.  160. 

8.  Joint  Indictment  —  Acquittal  of  One  Party. 
—  State  v.  Cutshall,  109  N.  Car.  764,  26  Am. 
St.  Rep.  599;   Alonzo  v.  State,  15  Tex.  App. 
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of  the  parties  may  not  have  had  the  necessary  criminal  intent  1 
misLLIno™1'  ~  F°rnicati0n  is  ^rMy,  if  not  always,  punished  as  a 


title?"SS%E(fiu^  F"LFE  S™*™ft«*  P-  865;  and  see  the 
'  false  swearing       PERJURY-)  ~    Forswearing"  ,s  used  synonymously  with 

FORT.  (See  also  the  title  Military  Law.)  —  "A  fort  is  SnmPthin„  m« 

than  a  mere  military  camp,  post,  or  station,  Lch  ts  ar    usuaTy  es taoliThed 

and  occupied  for  a  few  years  on  the  border  between  new  settlements  and  the 

wild  Indian  tribes.    The  term  implies  a  fortification  or  a  place  protected  from 

*  S°me  SUch  means  as  a  moat>  wall>  or  parapet."  * 

FORTH.  —  See  note  5. 


378,  49  Am.  Rep.  207;  Ledbetter  v.  State  21 
Tex.  App.  344;  State  v.  Caldwell,  8  Baxt 
(Tenn.)  576. 

The  contrary  was  held  in  North  Carolina  in 
State  v.  Mainor,  6  Ired.  L.  (28  N.  Car.)  340- 
State  v.  Parham,  5  Jones  L.  (50  N.  Car.)  416-' 
and  State  v.  Rinehart,  106  N.  Car.  787.  But 
these  cases  have  since  been  overruled,  the  first 
expressly,  and  the  others  in  effect,  by  the  late 
case  of  State  v.  Cutshall,  109  N.  Car.  764,  26 
Am.  St.  Rep.  599,  where  the  doctrine  is  held 
as  stated  in  the  text. 

1.  The  Reason  for  this  doctrine  was  thus 
given  in  State  v.  Cutshall,  109  N.  Car.  764,  26 
Am.  St.  Rep.  599,  which  was  a  prosecution  for 
fornication  and  adulterv.  quoting  from  Alonzo 

w'^u-1,6' .I5.Tex- App-  378,49  Am.  Rep.  207: 
While  it  is  true  that  to  constitute  adultery 
there  must  be  a  joint  physical  act,  it  is  cer- 
tainly not  true  that  there  must  be  a  joint 
criminal  intent.    The  bodies  must  concur  in 
the  act,  but  the  minds  may  not.    While  the 
criminal  intent  may  exist  in  the  mind  of  one 
of  the  parties  to  the  physical  act,  there  may 
be  no  such  intent  in  the  mind  of  the  other 
party.    One  may  be  guilty,  the  other  innocent, 
and  yet  the  joint  physical  act  necessary  to  con- 
stitute adultery  was  complete.    Thus,  if  one 
of  the  parties  was,  at  the  time  of  committing 
the  physical  act,  insane,  certainly  such  party 
has  committed  no  crime;  but  it  certainly  can- 
not be  contended  that  the  other  party,  who 
was  sane,  has  committed  no  crime.    So,'  if  one 
of  the  parties  was  mistaken  as  to  a  matter  of 
fact,  after  exercising  due  care  to  ascerlain  the 
truth  in  relation  to  such  fact,  which  fact,  had 
it  been  true,  would  have  rendered  the  alleged 
criminal  act  legal  and  innocent,  the  party  so 
acting  under  such  mistake  of  fact  would  be 
innocent^  of   crime.    But  suppose  the  other 
party  was  not  mistaken  as  to  such  fact,  but, 
on  the  contrary,  well  knew  the  true  fact  which 
rendered  the   connection    illicit,  would  this 
party  be  regarded  as  guilty  of  no  offense  be- 
cause the  mistaken  party  was  innocent?  " 

2.  Punishment.  —  See  the  various  local  stat- 
utes. And  see  Hood  v.  State,  56  Ind.  263  26 
Am.  Rep.  21. 

Excessive  Punishment.  —  In  Hunt  p.  State,  Si 
Ga  140,  it  was  held  that  a  fine  of  one  hundred 
dollars  or  the  alternative  of  five  months'  work, 
was  not  excessive  punishment  for  an  act  of 
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fornication  by  a  young  woman  about  eighteen 
years  of  age,  whose  condition,  pecuniary  or 
physical,  was  not  shown  to  be  special  or 
peculiar. 

3.  Dalrymple  v.  Lofton,  2  Spears  L.  (S  Car  V 
592. 

Libel  and  Slander.  (See  also  the  title  Libel 
and  Slander.)  —  To  forswear  is  not  necessa- 
rily to  commit  perjury,  for  the  oath  may  have 
been  an  extrajudicial  one,  or  some  other  of 
the  necessary  elements  of  perjury  may  be 
wanting.  To  say,  therefore,  that  another  is 
forsworn  is  not  actionable.  To  make  the  word 
or  its  equivalents,  "  swear  falsely,"  "  swear  a 
lie,"  etc.,  actionable,  it  must  be  introduced  bv 
an  averment  and  colloquium  connecting  the 
charge  with  some  judicial  proceedings.  Brooke 
v  Doughty,  Cro.  Eliz.  135;  Lee  v.  Secombe,  Cro 
Lhz.  297;  Anonymous,  Cro.  Eliz.  394-  Stan- 
hop  v.  Bhth,  4  Coke  15;  Holt  v.  Schole'field  6 
T.  R.  691;  Hall  v.  Weedon,  8  D.  &  R.  140  16 
E  C.  L.  340;  Gilbert  v.  Rodde,  3  Bulstr.  304- 
Sheely  v.  Biggs,  2  Har.  &  J.  (Md.)  363. 

4.  U.  S.  v.  Tichenor,  12  Fed.  Rep.  424. 

5.  Forth  —  Mechanics'  Lien.  (See  also  the 
title  Mechanics'  Liens.)  —  A  mechanics'  lien 
law  required  that  any  one  claiming  a  lien 
should  give  ten  days*  notice  10  the  owner  or 
his  agent  that  he  held  a  claim  against  the 
building,  "  setting  forth  the  amount,  and  from 
whom  it  is  due,  and  for  what."  In  constru- 
ing this  provision,  in  Seibs  v.  Engelhardt  78 
Ala.  510,  the  court  said:  "  There  can  be  no 
question  that  this  notice  must^be  in  writing 
The  words,  '  setting  forth  the  amount,'  etc  ' 
clearly  imply  that.    The  meaning  of  the  word 

'  setting  '  is  a  placing,  or  putting  in  a  place, 
condition,  state,  or  posture.  Forth,  in  the 
connection  here  used,  means  out  to  view. 
'  Setting  forth  '  means  placing,  or  putting  in 
a  place  to  be  seen  or  viewed.  The  words,  ex 
vi  terminorum,  imply  a  writing." 

Show  Forth  in  Evidence.  —  A  statute  provided 
that  any  one  who  should  show  forth  in  evi- 
dence any  forged  deed  should  be  guiltv,  etc. 
It  was  held  that  the  words  "  shall  show  forth 
in  evidence  "  were  to  be  confined  to  the  exhi- 
bition of  the  instrument  as  evidence  in  judi- 
cial proceedings,  and  were  not  equivalent  to 
the  words  "  utter  and  publish  "  in  the  statutes 
against  counterfeiting.  State  v.  Britt,  3  Dev. 
L.  (14  N.  Car.)  122. 
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J    m.  "44- 
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1.  Delivery  of  Property,  1146. 

2.  Satisfaction  of  Execution,  1147. 

3.  Excuses  for  Nonperformance,  1147. 

a.  Supersedeas  to  Judgment,  1147. 

/ njunction  Against  Enforcement  of  Judgment,  1 147. 

c.  Loss  or  Destruction  of  Property,  1148. 

d.  Seizure  under  Paramount  Title  or  Judicial  Process,  1148. 
VIII.  Forfeiture  of  Bond,  1148. 

1.  Proof  of  Forfeiture,  1148. 

2.  Effect  of  Forfeiture,  1149. 

a.  Effect  on  the  Parlies,  1149. 

b.  Effect  on  the  Bond,  1149. 

Effect  on  Original  Judgment,  1150. 

IX.  Defenses  and  Relief  After  Forfeiture,  1151. 

1 .  Defenses  at  Law,  1 1 5  1 . 

a.   When  Available,  115 1. 
^.  Grounds  of  Defense  at  Law,  1151. 
{i')  N on  Est  Factum,  1151. 

(2)  Satisfaction  of  Original  Judgment,  1151. 

(3)  Tender  of  Property,  1152. 

(4)  Exemption  of  Property  from  Liability  to  Seizure,  1152. 
(5  )  / ?npossibility  of  Performance,  1 1 5  2 . 

(6)  Seizure  of  Property   under   Paramount    Title   or  Le^al 

Process,  1152. 
(  7  )  W aiver  of  Performance,  1152. 

(8)  Fraud,  1152. 

(9)  Supersedeas  to  Original  Judgment,  1153. 

2.  Relief  in  Equity,  1153. 

General,  11:53. 
Grounds  of  Relief ,  1153. 

X.  Enforcement  of  Bond  After  Forfeiture,  1154. 

1.  Time  of  Enforcement,  1154. 

2.  Manner  of  E?iforcement,  1154. 
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a.  Action  on  Bond,  1154. 

b.  Motion  for  Judgment,  1154. 

c.  Execution  on  Statutory  Judgment  Resulting  from  Forfeiture,  1155. 

d.  Effect  of  Judgment  on  Botid,  1 1 55. 
3.  Amount  of  Recovery,  1155. 

XI.  Rights  and  Remedies  of  Sureties,  1156. 

1.  Release  of  Sureties,  1156. 

2.  Rights  Against  Creditor,  1156. 

3.  Rights  Against  Debtor,  1156. 

a.  In  General,  1156. 

b.  Codebtors,  1 1 5  6 . 

c.  Sureties  for  Original  Debt,  1156. 

4.  Rights  Against  Parties  to  Bond,  1156. 

a.  Principal,  1156. 

b.  Cosureties,  1 157. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
title  FORTHCOMING  AND  DELIVERY  BONDS,  vol.  9,  p.  647. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  ATTACHMENT,  vol.  3,  p.  181 ;  BONDS, 
vol.  4,  p.  618;  EXECUTIONS,  vol.  11,  p.  604;  REPLEVIN. 

1.  The  Remedy  in  General  —  1.  Definition.  —  A  forthcoming  or  delivery 
bond  has  been  defined  as  a  bond  given  to  a  sheriff  who  has  seized  property, 
conditioned  that  the  obligor  will  have  it  ready  to  be  delivered  up  to  the  sheriff 
when  required  by  law,  upon  which  the  sheriff  intrusts  the  property  to  the 
obligor's  custodv.1 

2.  Comparisons  and  Distinctions  —  a.  RECEIPTS.  —  Similar  to  forthcoming 
or  delivery  bonds  in  purpose  and  effect,  and  used  in  their  stead,  is  an  obliga- 
tion known  as  a  receipt,  which  the  officer  levying  an  execution  or  attachment 
may  take  from  the  defendant  and  others  as  his  sureties,  or  from  third  persons, 
for  the  delivery  of  the  property  to  the  officer  on  demand,  or  for  the  payment 
to  him  of  a  specified  amount  of  money.  This  form  of  obligation  for  the 
custody  of  property  seized  under  legal  process  is  in  common  use  in  the  New 
England  states.2 

b.  Claimants'  BONDS. — Provision  is  generally  made  by  statute  that  in 
case  property  levied  on  under  an  execution  or  attachment  is  claimed  by  a  third 

1  Forthcoming  or  Delivery  Bond  Defined.—  Hoar,  45  Me.   380;  Brown  v.  Atwell  31  Me. 

Rapalje  &  Lawrence's  L.  Diet.  351 !  Fisher  v.  Bartlett  8  Me.  122,  22  Am  Dec. 

Other  Definitions.  —  A  forthcoming  bond  is  225;  Gilmore  v.  McNe:l,  45  Me  599.  46  Me. 

one  "given  to  a  sheriff  who  has  levied  on  532;  Hinckley  v.  Bndgham,  46  Me.  450. 

property,  conditioned  that  the  property  shall  Massachusetts.  —  Baker  v ■  Fuller   21  Pick 

be  forthcoming,  i.  e.,  produced  when  required.  (Mass.)  318;  Dewey  v.  Field    4  Met.  (Mass.) 

On  the  giving  of  such  bond  the  goods  are  383,  38  Am.  Dec.  376;  Burt  v.  Perkins,  9  Gray 

allowed  to  remain  in  the  possession  of  the  (Mass.)  317. 

debtor."    Black's  L.  Diet.  Michigan.  —  Mayhue  v.  Snell,  37  Mich.  305; 

"A  delivery  or  forthcoming  bond  is  an  obli-  Burk  v.  Webb,  32  Mich.  173- 

gation  given  to  the  creditor  at  whose  suit  a  New  Hampshire.  —  Clifford  v.  Plumer,  45  N. 

writ  of  fieri  facias  or  a  distress  warrant  is  H.  269.  _ 

issued   which  has  been  levied  upon  chattels  Vermont.  —  Soule    v.    Austin,  35    Vt.  515! 

that  the  debtor  wishes  to  retain  in  his  posses-  Dewey  v.  Fay,  34  Vt.  138;  Carpenter  v.  bnell, 

sion,  and  at  his  risk,  until  the  day  of  sale  37  Vt.  255.  _ 

thereof.    It  is  conditioned  to  have  the  property  See  also  the  various  local  codes  and  statutes 

forthcoming  or  delivered  at  the  day  and  place  in  the  United  States. 

of  sale."    4  Min.  Inst.  28.  In  New  York  the  practice  of  taking  a  receipt 

2.  Receipt  for  Property  Seized  under  Legal  Pro-  for   property   levied   on   formerlv  obtained. 

cess  —  Connecticut.  —  Fowler    v.    Bishop,    31  Dillenback  v.   Jerome,    7  Cow.  (N.  Y.)  294: 

Conn  560  Lockwood  v.  Bull,  I  Cow.  (N.  Y.)  332;  Brown- 

Maine.'—  Bangs  v.  Beacham,  68  Me.  425;  ing  v.  Hanford,  5  Hill  (N.  Y.)  588,  40  Am. 

Drew  v.  Livermore,  40  Me.  266;  Plaisted  v.  Dec.  369. 
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Purpose. 


person,  the  claimant  may  cause  it  to  be  left  in  the  custody  in  which  it  was  at 
the  time  of  the  levy,  by  giving  a  bond  to  secure  the  effect  of  the  plaintiff's 
suit,  if  it  shall  be  found  that  the  claimant  is  not  the  owner  of  the  property 
levied  on.  The  distinction  between  this  obligation  and  a  forthcoming  or 
delivery  bond  proper  is  obvious.' 

c.  Replevin  Bonds.  —  Another  obligation  somewhat  similar  to  forthcom- 
ing or  delivery  bonds  is  the  statutory  bond  given  by  the  defendant  in  replevin, 
which  will  be  considered  in  another  part  of  this  work.2 

d.  Bond  to  Secure  Property  in  Equity.  —  A  court  of  equity,  in  the 
exercise  of  its  discretion,  sometimes  exacts  security  in  the  nature  of  a  bond 
from  the  party  in  possession  of  property  the  title  to  which  has  been  brought 
into  dispute  before  it,  conditioned  for  the  delivery  of  the  property  to  abide 
any  decree  of  the  court  adverse  to  the  claim  of  the  holder.3 

e.  Common-law  Securities.  —  Other  instances  of  obligations  sometimes 
designated  forthcoming  bonds,  but  distinguishable  from  them,  are  bonds 
sometimes  given  to  insure  the  surrender  of  property  to  answer  some  claim  or 
common-law  liability.4 

3.  Origin  and  History.  —  Forthcoming  and  delivery  bonds  were  not  known 
to  the  common  law,  but  are  purely  of  a  statutory  creation.5  They  made  their 
first  appearance  in  Virginia  at  an  early  day  in  the  colonial  period.6  Thence 
they  were  adopted  by  many  states  of  the  South  and  West,  and  are  now 
extensively  used  outside  New  England  and  the  Middle  States.7 

4.  Purpose.  —  The  statutes  authorizing  the  giving  of  forthcoming  bonds  are 
made  in  indulgence  of  the  debtor,  and  are  intended  to  relieve  him,  so  far  as  to 


1.  Claimants'  Bonds.  —  See  the  titles  Attach- 
ment, vol.  3,  p.  214;  Executions,  vol.  11,  p. 
700. 

2.  Replevin  Bonds.  —  See  the  title  Replevin. 

3.  Bond  to  Secure  Property  in  Equity.  —  Falls 
v.  Weissinger,  11  Ala.  801;  Page  v.  Long,  4  B. 
Mon.  (Ky.)  121;  Bush  v.  Groom,  9  Bush  (Ky.) 
675;  Green  v.  Smith,  4  Coldw.  (Tenn.)  436. 

4.  Common-law  Securities.  —  Instances  of 
common-law  securities  called  "  forthcoming 
bonds  "  because  the  condiiional  clause  calls 
for  the  surrender  of  property  are  as  follows: 

A  bond  for  the  return  to  his  owner  at  the 
expiration  of  the  term  of  service  of  a  slave  let 
to  hire.    Curry  v.  Gaulden,  17  Ga.  72. 

A  bond  given  by  an  assignor  for  the  benefit 
of  creditors  to  his  assignee,  conditioned  to 
have  the  assigned  property  forthcoming  at  a 
time  certain  for  the  payment  of  his  creditors. 
Leverenz  v.  Haines,  32  111.  357. 

A  bond  given  to  procure  the  return  of  prop- 
erty taken  by  distraint  for  the  collection  of 
taxes,  and  conditioned  that  the  property  shall 
be  forthcoming  to  satisfy  the  claim.  Pay  v. 
Shanks,  56  Ind.  554. 

5.  Forthcoming  and  Delivery  Bonds  of  Statutory 
Origin.  —  U.  S.  Bank  v.  Patton,  5  How.  (Miss.) 
200,  35  Am.  Dec.  428;  Denson  v.  Sledge,  2 
Dev.  L.  (13  N.  Car.)  136;  Lusk  v.  Ramsay,  3 
Munf.  (Va.)  417. 

"  The  practice  of  leaving  the  property  seized 
in  execution  in  the  hands  of  the  defendant, 
pending  the  necessary  legal  delays,  is  very 
common  in  the  American  states,  and  in  this 
respect  differs  from  the  English  custom,  which 
is  either  to  remove  the  goods  bodily  or  leave 
them  in  charge  of  a  sheriff's  officer,  who  re- 
mains with  them;  hence  the  usual  English  ex- 
pression '  an  execution  in  the  house.'  "  Mur- 
free  on  Sheriffs.  §  643. 

6.  Origin  of  Forthcoming  Bonds  —  Legislation 


in  Virginia.  —  The  first  statute  authorizing 
forthcoming  or  delivery  bonds  was  enacted  in 
Virginia  in  1705  (3  Hen.  Stat,  at  L.  385),  for 
the  production  of  the  property  by  the  execu- 
tion debtor  at  the  end  of  three  days  for  ap- 
praisal. In  1726  another  statute  was  passed 
requiring  execution  sales  to  be  on  three  days' 
notice,  and  allowing  the  debtor  to  give  a  de- 
livery bond  to  have  the  goods  forthcoming  on 
the  dav  of  sale,  whereupon  the  sheriff  was  to 
suffer  the  goods  to  remain  in  his  possession 
and  at  his  risk.  Other  statutes  were  passed 
in  1748  and  1769  improving  and  extending  the 
remedy.  Lusk  v.  Ramsav,  3  Munf.  (Va.) 
417- 

7.  Later  Statutes.  —  First  to  imitate  the  legis- 
lation of  Virginia  was  Kentucky,  which,  as  a 
portion  of  the  domain  of  Virginia  until  organ- 
ized as  a  territory  in  1789,  had  been  familiar 
with  this  remedy  in  Virginia  law.  The  re- 
ported decisions  of  Kentucky  courts  upon  this 
measure  begin  with  the  year  1S00,  indicating 
an  earlier  statute.  Tompkins  v.  Roberts,  Litt. 
Sel.  Cas.  (Ky.)  12. 

The  next  state  was  probably  North  Carolina, 
which  in  1S07  passed  a  law  authorizing  the 
officer,  when  he  has  levied  an  execution,  to 
permit  the  property  so  levied  on  to  remain 
with  the  possessor,  the  officer  taking  bond  for 
the  forthcoming  thereof  to  answer  the  process. 
Denson  v.  Sledge,  2  Dev.  L.  (13  N.  Car.)  136. 

In  1822  a  similar  law  was  passed  in  Missis- 
sippi, followed  by  another  act  in  1S27,  modify- 
ing the  first  in  some  respects.  U.  S.  Bank  v. 
Patton,  5  How.  (Miss.)  200,  35  Am.  Dec.  42S. 
The  present  Code  of  Mississippi  (1892)  con- 
tains no  provision  on  the  subject. 

As  to  the  states  in  which  forthcoming  and 
delivery  bonds  are  now  authorized,  reference 
must  be  had  to  the  various  local  codes  and 
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Constitutionality  of  Statutes. 


the  creditor  may  be  just,  from  the  hardships  of  his  position,  by  allowing  him 
to  remain  for  a  time  in  the  possession  of  the  property  and  sparing  him  the 
additional  expense  of  its  custody  and  maintenance  in  other  hands.1 

5.  When  Allowed.  —  The  cases  in  which  a  forthcoming  or  delivery  bond 
may  be  given  are  prescribed  by  statute,  and  generally  include  levies  under 
distress  warrants  and  attachments  as  well  as  writs  of  fieri  facias.2 

6.  Right  of  Debtor  to  Give.  —  The  statutes  usually  make  it  compulsory  upon 
the  officer  to  accept  the  bond  if  tendered  and  leave  the  property  in  the  hands 
of  the  debtor,  except  when  the  execution  under  which  levy  is  made  was  itself 
issued  upon  a  forfeited  forthcoming  bond;3  but  in  some  jurisdictions  the 
bond  is  given  for  the  protection  of  the  officer,  who  remains  liable  to  the  plain- 
tiff for  the  value  of  the  property  levied  on  in  satisfaction  of  the  execution, 
and  it  is  optional  with  him  whether  or  not  he  will  receive  the  bond.4 

7.  Constitutionality  of  Statutes.  —  The  constitutionality  of  the  laws  which 
give  to  a  forthcoming  bond  returned  forfeited  the  effect  of  a  judgment  has 
been  attacked  upon  several  grounds  and  as  often  maintained.5 

Virginia.  —  Lusk  v.  Ramsay,  3  Munf.  (Va.) 


1.  Purpose  of  Forthcoming  Bonds  —  Indulgence 
to  Debtor.  —  U.  S.  Bank  v.  Palton,  5  How. 
(Miss.)  200,  35  Am.  Dec.  428;  Skinner  v. 
Jayne,  24  Miss.  567;  Denson  v.  Sledge,  2  Dev. 
L.  (13  N.  Car.)  136;  Lusk  v.  Ramsay,  3  Munf. 
(Va.)  417. 

2.  Forthcoming  Bond  Given  by  Defendant  in 
Attachment — Alabama.  —  Butler  v.  O'Brien,  5 
Ala.  316. 

Arkansas.  —  Chapline  v.  Robertson,  44  Ark. 
202;  Lovvenstein  v.  McCadden,  54  Ark.  13. 

Florida.  —  Collins  v.  Mitchell,  5  Fla.  364. 

Georgia.  —  Moody  v.  Morgan,  25  Ga.  381; 
Clary  v.  Haines,  61  Ga.  520;  Doyal  v.  Johns, 
90  Ga.  188. 

Illinois.  —  Purcell  v.  Steele,  12  111.  93; 
Hogan  v.  Shutler,  53  111.  487- 

Indiana.  —  Moore  v.  Jackson,  35  Ind.  360; 
Gass  v.  Williams,  46  Ind.  253. 

Kentucky.  —  Hayman  v.  Hallam,  79  Ky. 
389- 

Mississippi.  —  Young  v.  Pickens,  45  Miss. 
553;  Forbes  v.  Navra,  63  Miss.  I. 

Missouri.  —  Grant  v.  Brotherton,  7  Mo.  458; 
Thompson  v.  Smith,  8  Mo.  723;  Hoshaw  v. 
Gullett,  53  Mo.  208. 

Oregon.  —  Drake  v.  Sworts,  24  Oregon  198. 

Tennessee.  —  Kuhn  v.  Spellacy,  3  Lea(Tenn.) 
278. 

Forthcoming  Bond  for  Property  Taken  under 
Distress  Warrant.  —  Lucas  v.  Bee  be,  88  111.  427; 
Stewart  7'.  Lacoume,  30  La.  Ann.  157. 

As  to  the  Cases  Generally  in  which  forthcom- 
ing bonds  may  be  given,  see  the  various  local 
codes  and  statutes  in  the  United  States. 

In  Virginia,  when  property  has  been  taken 
under  an  attachment,  the  debtor  may  give  a 
forthcoming  bond  or  a  replevy  bond.  The 
distinguishing  feature  of  a  replevy  bond  is 
that  it  has  the  force  of  a  judgment  on  which 
an  execution  will  be  issued,  and  operates  as 
an  entire  discharge  of  the  lien  of  the  attach- 
ment. Magill  v.  Sauer,  20  Gratt.  (Va.)  541. 
See  also  Lusk  v.  Ramsay,  3  Munf.  (Va.)  417. 

3.  Taking  of  Bond  Compulsory  on  Officer  —  Ken- 
tucky. —  Richardson  v.  Bartlev,  2  B.  Mon. 
(Ky.)  328;  Price  v.  Honaker,  5  T.  B.  Mon. 
(Ky.)  562. 

Mississippi.  —  Head  v.  Beaty,  5  How.  (Miss.) 
480. 

Missouri.  —  Waterman  v.  Frank,  21  Mo.  108. 


417. 

It  is  the  right,  by  law,  of  the  defendant 
whose  personal  property  is  levied  on  by  exe- 
cution to  give  a  forthcoming  bond,  and  thus 
retain  its  possession  till  the  day  of  sale.  It  is 
the  duty  of  the  sheriff  to  take  such  bond  when 
offered,  and  he  dare  not  refuse  it.  Cheaires 
v.  Alderson,  7  Humph.  (Tenn.)  273. 

Execution  on  Forfeited  Bond.  —  The  statutes 
usually  provide  that  when  a  levy  has  been 
made,  and  a  forthcoming  bond  given  and  for- 
feited, execution  issued  upon  the  judgment  on 
such  bond  shall  be  indorsed,  "  No  security  of 
any  kind  to  be  taken."  Levy  under  such  exe- 
cution is  irredeemable.  Were  this  not  so,  the 
creditor,  by  a  series  of  bonds  and  fruitless  exe- 
cutions thereon,  might  be  indefinitely  cheated 
of  his  satisfaction.  Richardson  v.  Bartley,  2 
B.  Mon.  (Ky.)  328;  Poston  v.  Southern,  7  B. 
Mon.  (Ky.)  289;  Ditts  v.  Geoghegan,  1  Mete. 
(Ky.)  169. 

Levy  under  Two  Executions.  —  When  the 
officer  levies  upon  the  same  property  simul- 
taneously under  two  executions,  he  need  not 
surrender  the  property  nor  accept  a  bond  for 
its  discharge  as  to  one  execution  unless  a  bond 
be  tendered  also  to  insure  its  forthcoming 
under  the  other.  Thomas  v.  Com.,  8  B.  Mon. 
(Ky.)  371. 

4.  Acceptance  of  Bond  Optional  with  Officer.  — 

Linder  v.  Sanders,  77  Ga.  57;  Wortsman  v. 
Wade,  77  Ga.  651,  4  Am.  St.  Rep.  102;  Wads- 
worth  v.  Parsons,  6  Ohio  449;  Denson  v. 
Sledge.  2  Dev.  L.  (13  N.  Car.)  136. 

In  Delaware  it  seems  to  be  the  practice  for 
the  sheriff  to  take  a  bond  when  the  debtor 
desires  to  retain  possession  of  the  property 
levied  on,  but  the  bond  is  given  entirely  for 
the  benefit  of  the  officer,  to  indemnify  him 
against  any  liability  to  the  creditor  by  reason 
of  his  failure  to  take  possession  of  the  prop- 
erty and  sell  it.  Staats  v.  Herbert,  4  Del.  Ch. 
508. 

5.  Constitutionality  of  Statutes  —  Trial  by  Jury. 

—  This  statute  is  not  in  derogation  of  the  right 
to  trial  by  jury  secured  by  the  Constitution  of 
the  United  States.  It  is  not  the  trial  by  jury 
that  is  protected  by  the  Constitution,  but  the 
right  to  such  trial.  This  right,  like  any  other, 
may  be  waived  by  the  party  if  he  sees  fit.  By 
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II.  Execution  of  Bond  — 1.  By  Whom  Prepared.  —  It  has  been  held  that 
when  the  debtor  desires  to  give  the  bond,  the  duty  of  preparing  and  tendering 
it  for  execution  devolves  on  the  officer.1 

2.  By  Whom  Given  —  a.  In  General.  —  In  general,  only  the  person  author- 
ized by  statute  to  give  the  bond  can  compel  the  sheriff  to  receive  such  per- 
sonal  security  from  him,  and  thereupon  to  restore  the  property.  A  bond 
given  by  any  other  party  will  be  invalid  under  the  statute.2 

b.  Execution  Debtor.  —  Usually  the  party  whose  property  has  been 
levied  on  is  the  only  person  authorized  to  give  a  bond  for  its  forthcoming.3 

c.  Executor  or  Administrator  of  Debtor.  —  Where  the  execution  is 
levied  on  the  property  of  a  decedent,  the  executor  or  administrator  may  give 
a  forthcoming  bond,  whether  the  judgment  was  rendered  against  the  decedent 
in  his  lifetime,  or  after  his  death  against  the  executor  or  administrator.4 

d.  Partners.  —  Where  a  judgment  has  been  rendered  against  several 
persons  as  partners,  and  an  execution  under  it  levied  on  the  partnership  prop- 
erty, a  forthcoming  bond  executed  by  one  of  the  partners  in  the  firm  name  is 
not  binding  on  the  others  so  as  to  render  their  individual  property  liable  to 
sale  under  execution  issued  on  forfeiture  of  the  bond.5 


accepting  the  obligation  of  such  a  bond,  he 
must  be  deemed  to  waive  the  right,  and  can- 
not afterwards  be  relieved  by  the  court  from 
the  consequences  of  his  act.  Least  of  all  can 
such  a  law  be  unconstitutional  when,  as  in 
Arkansas,  it  requires  the  insertion  in  the  bond 
itself  of  an  express  stipulation  waiving  the 
right  to  trial  by  jury.  Ex  p.  Reardon,  9  Ark. 
451,  and  cases  cited;  Ruddell  v.  Magruder,  11 
Ark.  578. 

Ministerial  and  Judicial  Functions.  —  Nor  does 
such  a  law  involve  a  confusion  of  ministerial 
and  judicial  functions,  kept  distinct  by  the 
Constitution  of  Mississippi.  When  a  bond  for- 
feited acquires  by  law  the  force  and  effect  of  a 
judgment  upon  which  the  clerk  may  issue 
execution,  the  law,  not  the  clerk,  gives  the 
judgment.  His  act,  the  issuance  of  execu- 
tion, is  purely  ministerial.  The  judgment  al- 
ready exists.  Wanzer  v.  Barker,  4  How. 
(Miss.)  363;  Jones  v.  Mississippi,  etc.,  R.  Co., 
5  How.  (Miss.)  407. 

Levy  as  Satisfaction.  —  There  is  no  prohibition 
in  the  Constitution  of  Illinois  which  would 
prevent  the  legislature  from  changing  the  rule 
of  law  that  a  levy  on  property  sufficient  in 
value  to  satisfy  the  execution  is  once  for  all  a 
satisfaction  thereof.  Martin  v.  Charter,  27  111. 
294. 

Estoppel.  —  The  plaintiff  who  has  obtained 
judgment  upon  a  forfeited  bond  cannot  ques- 
tion the  constitutionality  of  the  law  under 
which  judgment  was  obtained.  Chitty  v. 
Glenn,  3  T.  B.  Mon.  (Ky.)  424. 

1.  Duty  of  Officer  to  Prepare  Bond.  —  When 
property  is  taken  by  a  sheriff  under  an  execu- 
tion, and  the  defendant  is  desirous  to  retain 
the  possession  of  it,  and  offers  security  for  its 
forthcoming  at  the  day  of  sale,  it  is  not  incum- 
bent on  the  defendant  to  write  the  bond,  but 
that  is  the  duty  of  the  sheriff.  He  has  the 
execution  in  his  possession,  to  which  the  bond 
should  be  made  in  some  degree  to  conform. 
He  is  allowed  a  fee  for  taking  the  bond,  is 
bound  to  take  a  valid  one,  and  must  fix  the 
day  of  sale.  When  security  of  the  delivery  of 
the  property  is  therefore  tendered  to  him,  it  is 
peculiarly  and  emphatically  his  duty  to  write 
the  bond  and  present  it  to  the  defendant  for 


his  and  his  sureties'  signature  and  delivery. 
Price  v.  Honaker,  5  T.  B.  Mon.  (Ky.)  562. 
Compare  U.  S.  Bank  v.  Patton,  5  How.  (Miss.) 
235.  35  Am.  Dec.  428,  in  which  case  it  was  said 
that  the  sheriff  or  other  officer  is  required  to 
take  the  bond,  "  if  tendered,"  indicating,  per- 
haps, that  the  only  duty  of  the  officer  is  to  ac- 
cept the  bond,  and  not  to  prepare  it. 

2.  Only  Person  Authorized  by  Statute  May  Give 
Bond. —  Nabours  v.  Cocke,  24  Miss.  44. 

3.  Execution  Debtor.  —  Nabours  v.  Cocke.  24 
Miss.  44;  Harris  v.  Shackleford,  6  Tex.  133. 
See  also  the  several  statutes  relating  to  the 
subject. 

In  accordance  with  the  rule  stated  in  the 
text,  it  is  held  that  a  bond  by  the  wife  of  an 
execution  debtor  deceased  between  issue  and 
levy  of  execution  is  not  good  as  a  statutory  bond 
nor  enforceable  as  such.  Harris  v.  Shackle- 
ford,  6  Tex.  133. 

Codebtor.  —  It  is  in  accordance  with  the  gen- 
eral rule  that  when  a  levy  is  made  upon  the 
properly  of  one  only  of  two  codebtors,  he 
upon  whose  property  levy  is  made  may  exe- 
cute a  valid  forthcoming  bond  without  the 
concurrence  of  the  other.  The  remaining 
debtor  in  such  a  case  is  not  concerned  by  rea- 
son of  his  relation  to  his  codebtor,  either  in 
the  levy  itself  or  in  the  giving  of  a  bond  for 
the  property  seized.  Head  v.  Beaty,  5  How. 
(Miss.)  480. 

Agent  of  Debtor,  —  In  Georgia  it  is  provided 
by  statute  that  an  agent  interposing  a  claim  in 
behalf  of  his  principal  may  execute  the  forth- 
coming bond  required  by  the  statute,  whether 
the  agency  be  created  in  writing  or  by  parol. 
Head  v.  Woods,  92  Ga.  548.  But  before  the 
enactment  of  this  statute  it  was  held  that  the 
agent  had  no  such  authority.  Gilmer  v. 
Allen,  9  Ga.  208. 

4.  Executor  or  Administrator  of  Debtor  May 
Give  Bond.  —  Jones  v.  Stanton.  7  How.  (Miss.) 
601;  Thompson  v.  Ross,  26  Miss.  19S.  See 
also  Burke  v.  Levy,  I  Rand.  (Va.)  I,  in  which 
case  it  seems  to  have  been  taken  for  granted 
that  such  a  bond  was  legal. 

5.  Partner  Not  Authorized  to  Bind  Firm  by 
Executing  Forthcoming  Bond  in  Firm  Name.  — 
Smith  v.  Tupper.  4  Smed.  &  M.  (Miss.)  261,  43 
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e.  Claimants  of  Property  Levied  On.  —  In  some  jurisdictions  the  stat- 
utes authorize  a  party  claiming  as  his  own  property  levied  upon  under  execu- 
tion against  another  to  give  a  forthcoming  bond  pending  the  trial  of  the  right 

of  property.1  \  ... 

3.  To  Whom  Payable.  —  The  obligee  in  the  bond  is  usually  the  creditor, 
though  sometimes  the  bond  runs  to  the  levying  officer.  But  this  is  a  matter 
of  statutory  regulation,  and  the  provisions  of  the  statute  must  be  strictly 
observed,  else  the  instrument  will  not  operate  as  a  statutory  bond.2 

HI.  Requisites  and  Validity  of  Bond  —  1.  In  General.  —  A  forthcoming 
bond  like  any  other,  must  satisfy  the  requirements  of  a  bond  at  common  law ; 
that  'is  to  say,  it  must  have  a  lawful  subject-matter  3  and  parties  capable  of 
contracting,4  must  be  under  seal,5  and  must  have  been  duly  delivered.6  But 
it  must  also  comply  with  the  statutory  requirements,  and  if  it  does  not  it  can- 
not operate  under  the  statute,  though  it  may  be  valid  and  enforceable  as  a 
common-law  obligation.7  m 

2.  Time  for  Giving  Bond.  —  It  is  obvious  that  a  forthcoming  bond  can  be  an 
effective  remedy  only  so  long  as  the  goods  levied  on  have  not  been  sold,  but 


Am.  Dec.  483,  applying  the  rule  that  a  partner 
has  no  implied  authority  to  bind  his  copart- 
ners by  executing  a  sealed  instrument  in  the 

firm  name.  ... 

1.  Claimant  of  Property  Levied  on  Authorized 
to  Give  Bond  —  A  rkansas.  —  Norris  v.  Norton, 
19  Ark.  319. 

Georgia.  —  Bowen  v.  Penny,  76  Ga.  743; 
Houser  v.  Williams,  84  Ga.  601;  Williams  v. 
Houser,  90  Ga.  21;  Anderson  v.  Banks,  92  Ga. 
I2i;  Heard  v.  Duke,  98  Ga.  134. 

Kentucky.  —  Laird  v.  Wilson,  13  Bush  (Ky.) 
589. 

Missouri.  —  Page  v.  Butler,  15  Mo.  73. 

See  also  the  titles  Attachment,  vol.  3,  p. 
214;  Executions,  vol.  n,  p.  700;  and  the  stat- 
utes of  the  various  states. 

2.  Creditor  Usually  Named  as  Obligee  —  Statu- 
tory Regulation. —  Smith  v.  Montgomery,  4 
Smed.  &  M.  (Miss.)  284;  Meze  v.  Howver,  1 
Leigh  (Va.)  442;  Lynchburg  Trust,  etc.,  Bank 
v.  Elliott,  94  Va.  700.  See  also  the  statutes  of 
the  several  states  relating  to  the  subject. 

When  the  bond  is  given  for  the  creditor's 
security  and  the  debtor  may  claim  the  benefit 
of  the  statute  as  a  matter  of  right,  the  bond  is 
in  form  made  payable  to  the  creditor.  When 
the  bond  is  given  to  indemnify  the  officer  and 
he  is  not  bound  to  accept  it,  trie  obligee  in  the 
bond  is  the  officer  himself.  In  such  a  case, 
the  bond  being  wholly  for  the  benefit^  of  the 
officer,  the  creditor  has  no  legal  interest 
therein  and  can  maintain  no  action  upon  it. 
Staats  v.  Herbert,  4  Del.  Ch.  508. 

Bond  Payable  to  Officer  Instead  of  Creditor.  — 
When  the  bond  is  required  by  law  to  be  made 
payable  to  the  judgment  creditor,  it  is  defect- 
ive as  a  statutory  bond  if  made  to  the  officer 
instead.  If,  however,  it  be  a  good  common- 
law  bond,  the  sheriff  may  maintain  an  action 
of  debt  upon  it  when  he  has  been  himself 
compelled  to  satisfy  the  judgment. 

Delaware.  —  Staats  v.  Herbert,  4  Del.  Ch. 
508. 

Missouri. — Waterman  v.  Frank,  21  Mo. 
108. 

Tennessee.  —  Walker  v.  Howell,  r  Coldw. 
(Tenn.)  238. 

Virginia.  —  Downman  v.  Chinn,  2  Wash. 
(Va.)  189;  Beale  v.  Downman,  1  Call  (Va.) 
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249;  Lynchburg  Trust,  etc.,  Bank  v.  Elliott, 
94  Va.  700. 

3.  Subject-matter.  —  If  no  property  be  speci- 
fied in  the  bond,  or  the  schedule  of  property 
be  fictitious,  the  instrument  creates  no  liability 
as  against  the  obligors.  Tompkins  v.  Rob- 
erts, Litt.  Sel.  Cas.  (Ky.)  12. 

4.  Parties.  —  If  the  plaintiff  in  execution 
dies  after  the  issuance  of  execution  and  before 
the  making  of  the  bond,  a  bond  made  to  him 
as  obligee  is  void,  as  lacking  in  one  of  the 
essential  elements  of  a  bond.  Smith  v.  Mont- 
gomery, 11  Smed.  &  M.  (Miss.)  284.  Contra, 
that  a  bond  so  executed  will  support  a  judg- 
ment in  favor  of  the  administrator  of  the  de- 
ceased creditor,  see  Entwistle  v.  Bussard,  2 
Cranch  (C.  C.)  331- 

But  where  the  deceased  obligee  was  an  ex- 
ecutor, and  a  bond  was  made  to  him  in  his 
representative  capacity  for  the  benefit  of  his 
decedent's  estate,  the  bond  was  held  good  as 
an  asset  of  the  estate  of  such  first  decedent, 
and  enforceable  by  the  executor  of  the  de- 
ceased executor  for  the  benefit  of  the  first 
estate.  Turnbull  v.  Claibornes,  3  Leigh  (Va.) 
392. 

5.  Necessity  of  Seal.  —  Wanzer  v.  Barker,  4 
How.  (Miss.)  363. 

6.  Delivery.  —  There  is  no  delivery  unless 
the  bond  be  intended  to  become  operative.  If 
it  pass  from  the  hands  of  the  maker  for  some 
temporarv  purpose,  or  with  the  intent  that  it 
shall  take  effect  against  him  only  upon  the 
happening  of  a  contingency  which  never 
comes  to  pass,  there  is  no  delivery,  and  there- 
fore no  binding  obligation.  The  bond  was 
never  completely  executed.  If,  therefore,  a 
party  joins  in  a  bond  as  surety  on  condition 
that  it  shall  operate  to  charge  him  only  when 
another  shall  have  executed  it  as  surety  with 
him.  if  the  second  party  never  joins  as  surety 
in  the  bond  the  first  never  becomes  liable 
thereupon.    King  v.  Smith,  2  Leigh  (Va.)  157. 

7.  Compliance  with  Statute  Necessary  to  Consti- 
tute Statutory  Bond.  —  Richardson  v.  Bartley,  2 
B.  Mon.  (Ky.)  328;  Poston  v.  Southern,  7  B. 
Mon.  (Ky.)  289;  Carleton  v.  Osgood,  6  How. 
(Miss.)  285;  Harris  v.  Shackleford,  6  Tex.  133; 
Lynchburg  Trust,  etc.,  Bank  z:  Elliott,  94  Va. 
700;  Hubbard  v.  Taylor,  1  Wash.  (Va.)  259. 
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it  seems  that,  until  a  sale  is  made,  the  debtor  may  give  the  bond,  even  after 
the  return  day  of  the  execution.1 

3.  Recitals  —  a.  Names  of  Parties. — The  self-evident  requirement  that 
the  names  of  parties  must  be  stated,  and  correctly  stated,  in  the  bond,  in 
order  that  it  may  constitute  a  valid  obligation,  is  subject  to  the  qualification 
that  in  the  case  of  immaterial  irregularities  the  question  is  one  of  identity- 
and  though  the  bond  may  be  vitiated  by  reason  of  omissions  or  inaccuracies  in 
this  respect,  yet  this  consequence  does  not  always  follow.2 

b.  Description  of  Property.  —  The  bond,  in  order  to  be  valid,  must 
specify  the  property  sought  to  be  secured,  but  it  is  not  required,  however,  that 
all  items  be  specifically  enumerated.  They  will  be  embraced  in  words  of  general 
description  if  applicable,  and  the  bond  will  secure  articles  so  included  as  well 
as  those  specifically  mentioned.  The  bond  should  not  be  avoided  for  mere 
vagueness  of  description,  if  it  be  definite  enough  for  purposes  of  identification.3 

c.  Time  of  Delivery  of  Property.  —  It  is  essential  that  the  time  for 
the  delivery  of  the  property  should  be  specified  in  a  forthcoming  bond.4 


1.  Bond  Given  After  Return  of  Execution.  — 

Harwood  v.  Creel,  8  W.  Va.  579. 

2.  Misrecital  of  Names.  —  When  the  name  of 
the  obligee  in  the  bond  differs  from  that  of  the 
plaintiff  in  execution,  the  bond  after  forfeiture 
is  unenforceable  under  the  statute.  Flournoy 
v.  Mims,  17  Ala.  36.  See  also  Nicolson  v. 
Burke,  15  Ala.  353;  Moffitt  v.  Branch  Bank,  7 
Ala.  593;  Lunsford  v.  Richardson,  5  Ala.  618. 

Misspelling  Name.  —  It  is  not  fatal  to  a  deliv- 
ery bond  that  the  name  of  the  plaintiff  is  once 
spelled  wrongly  therein,  when  the  name  ap- 
pears correctly  elsewhere,  so  that  it  is  possible 
from  the  bond  itself  to  identify  the  real  party. 
Cheek  v.  Claiborne,  22  Ark.  384;  Ambach  v. 
Armstrong,  29  W.  Va.  744. 

Reciting  Firm  Name  Instead  of  Individual 
Names. —  It  does  not  avoid  a  bond  absolutely 
that  it  is  made  payable  to  the  plaintiffs  in 
their  firm  name  instead  of  to  them  as  indi- 
viduals. It  is  at  most  only  ground  for  quashal 
at  the  return  term.  Parkinson  v.  Waldron,  7 
Smed.  &  M.  (Miss.)  189. 

Omitting  Name  of  Party.  —  The  bond  is  fatally 
defective  if  it  fails  to  name  the  person  against 
whom  the  execution  issues  or  upon  whose 
property  the  levy  was  made.  Nabours  v. 
Cocke,  24  Miss.  44;  Lewis  v.  Thompson,  2 
Hen.  &  M.  (Va.)  100. 

But  though  it  fails  specifically  to  mention 
the  party  upon  whose  property  levy  was 
made,  if  enough  appears  in  the  bond  to  make 
it  plain  that  the  particular  property  levied 
upon  belonged  to  the  defendant,  the  require- 
ments of  the  law  are  satisfied,  and  the  bond  is 
neither  informal  nor  defective.  Lewis  v. 
Thompson,  2  Hen.  &  M.  (Va.)  100. 

It  is  not  a  material  defect  in  a  bond  that  the 
name  of  the  obligor  is  omitted  in  the  obliga- 
tory or  penal  part  if  his  name  be  mentioned  in 
the  recital  of  the  condition  and  the  bond  be 
signed  and  sealed  by  him.  The  bond  cannot 
be  quashed  for  this  defect,  neither  can  a  party 
avoid  his  liability  as  surety  thereupon  for  that 
reason.  Bartley  v.  Yates,  2  Hen.  &  M.  (Va.) 
398;  Beale  v.  Wilson,  4  Munf.  (Va.)  380. 

Failure  to  Name  Officer  to  Whom  Delivery  Must 
Be  Made. —  It  is  not  requisite  that  the  bond 
specify  to  what  officer  the  property  is  to  be  de- 
livered at  the  time  and  place  fixed.  If  it  ap- 
pears that  delivery  is  to  be  made  to  the  person 


to  whom  execution  issued,  it  is  enough,  and  in 
any  case  such  is  the  effect  of  a  condition  that 
the  property  shall  be  delivered  for  sale  at  a 
certain  time  and  place.  Evans  v.  Shoemaker, 
2  Blackf.  (Ind.)  237;  Eldridge  v.  Yantes,  6 
Blackf.  (Ind.)  72;  Fitch  v.  Schenck,  6  Blackf. 
(Ind.)  401. 

Correction  of  Errors  or  Mistakes.  —  The  fact 

that  an  error  has  been  made  in  the  name  of 
the  obligee,  rendering  it  doubtful  who  is  in- 
tended, or  that  a  bond  has  been  given  payable 
to  the  officer  instead  of  to  the  creditor,  should 
not  cause  the  bond  to  be  quashed  nor  make  it 
necessary  to  go  into  equity  for  relief.  The 
mistake  may  be  shown  in  a  suit  at  law  upon 
the  bond  and  the  error  corrected.  Shaver  v. 
McLendon,  26  Ga.  228;  Bell  v.  Tanguy,  46 
Ind.  49;  Ambach  v,  Armstrong,  29  W.  Va.  744. 

3.  Description  of  Property.  —  Hart  v.  Thomas, 
75  Ga.  529;  Central  Land  Co.  v.  Calhoun,  16 
W.  Va.  361.  Compare  Bowden  u.  Taylor,  Si 
Ga.  199. 

A  bond  describing  the  goods  as  "  one  lot  of 
dry  goods  "  has  been  held  sufficiently  defi- 
nite. Parkinson  v.  Waldron,  7  Smed.  &  M. 
(Miss.)  189. 

Becital  of  Ownership.  —  The  property  should 
be  described  as  that  of  ihe  defendant  in  ex- 
ecution. If,  however,  there  are  several  debt- 
ors, it  is  enough  if  the  property  be  shown  to 
belong  in  fact  to  one  of  them;  and  if  the  bond 
mention  those  against  whom  execution  issued 
and  that  they  were  desirous  of  keeping  the 
property  levied  upon  in  their  possession  until 
the  day  of  sale,  this  sufficiently  describes  the 
property  as  theirs.  Harpers  v.  Patton,  1  Leigh 
(Va.)  306;  Bronaughs  v.  Freeman,  2  Munf. 
(Va.)  266. 

4.  Time  of  Delivery  Must  Be  Specified  in  Bond. 

—  Tompkins    v.     Roberts,    Litt.    Sel.  Cas. 

(Ky.)  12. 

Delivery  Required  After  Return  Day  of  Execu- 
tion.—  It  is  no  objection  that  the  time  fixed 
for  the  delivery  is  after  the  return  day  of  the 
execution.  The  execution  of  a  writ  is  one  en- 
tire process,  and  having  been  begun  before 
the  return  day  of  the  writ,  it  should,  if  neces- 
sary, be  completed  afterwards.  Grady  v. 
Threadgill,  13  Ired.  L.  (35  N.  Car.)  228; 
Cheaires  v.  Alderson,  7  Humph.  (Tenn.)  273; 
Ballard  v.  Whitlock,  18  Gratt.  (Va.)  235. 
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This  is  generally  prescribed  by  the  statute  as  the  day  on  which  the  sale  is  to 
be  made,1  and  if  a  bond  is  conditioned  for  the  delivery  of  the  property  on  a 
different  day  from  that  prescribed  by  law  it  is  not  good  as  a  statutory  bond. 

d  Place  of  Delivery.  —  The  place  at  which  the  property  is  to  be  deliv- 
ered'need  not  be  recited  in  a  forthcoming  bond  unless  the  statute  requires 

such  recital.3  ,        „•     ,      ,  ..' 

e  Penalty  and  Amount  Due.  —  A  forthcoming  bond  must  recite  a 
penalty,  and  if  it  is  wanting  in  this  respect  it  is  not  good  as  a  statutory  bond. 
It  must  also  recite  the  amount  due  on  the  execution  or  attachment  under 
which  the  property  was  taken.5  It  is  not  vitiated,  however,  by  the  recital  ot 
a  sum  in  excess  of  what  is  due,  but  such  recital  may  be  corrected  and  judg- 
ment rendered  on  it  for  the  correct  amount.6  _ 

/.  Process  Superseded  by  Bond.  —  It  is  not  required  that  the  bond 
recite  a  judgment,7  but  it  must  describe  the  execution  or  attachment  under 
which  it  is  given  with  sufficient  certainty  to  enable  the  court  to  identify  it. 

g.  Surplusage.  —  A  clause  in  excess  of  the  statutory  requirement  does 
not  invalidate  the  bond.9  . 

h  Omissions  Supplied  by  Intendment  of  Law.  —  It  is  unnecessary 
to  recite  terms  and  conditions  which  the  law  itself  attaches  to  the  contract. 


Specifying  Time  Already  Past.  —  If  the  time 
set  for  delivery  be  already  past  when  the  bond 
is  executed,  the  defect  is  fatal.  Jenkins  v. 
McNeese,  34  Tex.  189;  Wallace  v.  McCarty,  8 
W.  Va.  193. 

1.  Time  of  Delivery  Regulated  by  Statute.  — 
See  the  statutes  of  the  several  states. 

It  is  unnecessary  that  the  date  fixed  for  the 
delivery  of  the  goods  should  be  specifically 
referred  to  as  the  time  at  which  the  sale  is  to 
take  place.  But  unless  the  day  set  for  de- 
livery be  also  the  day  of  sale,  the  bond  is 
defective.  Wood  v.  Davis,  1  Wash.  (Va.)  69; 
Irvin  v.  Eldridge,  I  Wash.  (Va.)  161;  Adler  v. 
Green,  18  W.  Va.  201. 

2.  Bond  Conditioned  for  Delivery  on '  Day  Other 
than  That  Prescribed  by  Law.  —  Cobb  v.  Thomp- 
son, 87  Ala.  381. 

3.  Place  of  Delivery.  — Burwell  v.  Court,  1 
Wash.  (Va.)  254.  1 

Statutory  Regulation  as  to  Place  of  Delivery.  — 
It  was  formerly  provided  by  the  statute  in 
Alabama  that  a  sheriff  could  sell  slaves  under 
execution  only  at  the  court  house  of  his 
county.  Under  this  statute  it  was  held  that 
the  condition  of  a  forthcoming  bond  for  the 
delivery  of  slaves  levied  on  must  be  to  deliver 
them  at  the  courthouse  of  the  county  in  which 
the  levy  was  made  by  the  sheriff,  and  that  if 
the  condition  of  the  bond  was  to  deliver  the 
slaves  to  the  sheriff  in  a  different  county, 
although  the  bond  might  be  good  as  a 
common-law  bond,  yet  it  was  not  good  as 
a  statutory  bond.  Branch  Bank  v.  Darring- 
ton,  14  Ala.  iq2. 

4.  Recital  of  Penalty  —  Necessity.  —  Bragg  v. 
Murray,  6  Munf.  (Va.)  32. 

5.  Recital  of  Amount  Due. —  Hewlett  v. 
Chamberlayne,  1  Wash.  (Va.)  367 ;  Downman  v. 
Chinn,  2  Wash.  (Va.)  189. 

6.  Correcting  Recital  of  Amount  Due.  —  In 
Arkansas  a  misrecital  as  to  the  amount  due 
may  be  amended  by  the  Circuit  Court.  Bride- 
well v.  Mooney,  25  Ark.  524. 

Misrecital  of  Amount  Corrected  in  Appellate 
Court.  —  If  the  trial  court  does  not  render  judg- 
ment for  the  amount  actually  due,  the  judg- 
13  C.  of  L. — 72  1 


ment  may  be  corrected  in  the  appellate  court. 
Holt  v.  Lynch,  18  W.  Va.  567. 

Release  of  Excess. —  If  the  plaintiff  releases 
the  excess,  it  will  support  a  judgment  for  the 
sum  due.  This  release  may  be  made  and  the 
defect  cured  on  a  motion  to  quash  the  bond  or 
after  the  entry  of  judgment  upon  it.  Ridge- 
way  v.  Marshall,  5  How.  (Miss.)  286;  Ambler 
v  McMechen,  1  Cranch  (C.  C.)  320;  Scolt  v. 
Hornsby,  1  Call  (Va.)  41;  Bell  v.  Marr,  1  Call 
(Va.)  47;  Worsham  v.  Egleston,  1  Call  (Va.) 
48;  Wilkinson  v.  M'Lochlin,  1  Call  (Va.)  49; 
Osborne  v.  Crawley,  1  Va.  Cas.  113. 

7.  Bond  Need  Not  Recite  Judgment.  —  Barker 
v.  Planters'  Bank,  5  How.  (Miss.)  566. 

8.  Bond  Must  Describe  Execution  or  Attachment. 
—  Anderson  v.  Rhea,  7  Ala.  104;  Hubbard  v. 
Taylor,  1  Wash.  (Va.)  259. 

In  Alabama  it  is  held  that  a  forthcoming 
bond  is  not  avoided  by  the  fact  that  it  recites 
a  levy  under  an  execution  when  in  fact  the 
levy  was  under  an  attachment,  or  vice  versa, 
because  the  statute  authorizes  the  giving  of  a 
forthcoming  bond  where  personal  property  has 
been  "  levied  upon,"  but  does  not  specify  the 
process  under  which  the  levy  may  have  been 
made.    Troy  v.  Rogers,  116  Ala.  255. 

The  Virginia  Statute  does  not  require  a  forth- 
coming bond  to  recite  the  return  of  the  execu- 
tion or  the  certificate  of  service,  or  the  name 
of  the  person  by  whom  the  service  was  made, 
but  it  must  aver  that  the  execution  has  been 
served.  Ambler  v.  McMechen,  I  Cranch  (C. 
C.)  320. 

9.  "  Surplusage  in  Recitals.  —  1  horn pson  v. 
Pierce,  3  Stew.  (Ala.)  427;  Thompson  v. 
Mapp,  6  Ga.  260. 

10.  Omissions  Supplied  by  Intendment  of  Law.  — 

When  the  party  to  whom  delivery  is  to  be 
made  is  not  mentioned  in  the  bond,  the  omis- 
sion will  not  affect  its  validity,  because  by  in- 
tendment of  law  it  will  be  understood  that  the 
officer  is  meant.  Eldridge  v.  Yantes,  6  Blackf 
(Ind)  72-  Fitch  v.  Schenck,  6  Blackf.  (Ind.) 
401;  Clow  v.  Tharpe,  3  Smed.  &  M.  (Miss.1  64. 

So  a  condition  that  the  bond  forfeited  shall 
have  the  effect  of  a  judgment  is  unnecessary, 
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i.  Variances  —  (i)  Between  Bond  and  Execution. —The  execution  or 
attachment  under  which  the  bond  is  given  must  be  recited  truly,  or  the  bond 
is  defective  and  will  be  quashed  on  motion,1  unless  the  variance  is  slight  and 
unimportant,"8  in  which  case  it  may  be  explained  by  parol  evidence  3 

_  (2)  Between  Bond  and  Officer's  Return.  —  If  the  recitals  in  the  bond  agree 
with  the  execution,  the  fact  that  they  are  at  variance  with  the  sheriffs  return 
is  immaterial.* 

4.  Blanks  in  Bond.  —  A  forthcoming  bond  executed  and  delivered  in  blank 
as  to  any  material  part  thereof  is  void,5  and  it  has  been  held  that  authority  to 
till  up  such  blanks  after  delivery  can  be  given  in  writing  only,  though  there 
are  decisions  to  the  contrarv.6 


The  judgment  is  given  by  the  law,  and  will 
follow  a  forfeiture  independently  of  any  re- 
cital.   Douglas  v.  Twombly,  25  Ark.  124. 

1.  Variance  Between  Bond  and  Execution.  — 
Morehead  v.  Prather,  Sneed  (Ky.)  135;  Hew- 
lett     Chamberlayne,  1  Wash.  (Va.)  367. 

Variance  as  to  Number  of  Defendants.  —  The 
cases  generally  hold  that  if  there  is  a  variance 
between  the  bond  and  the  execution  or  attach- 
ment as  to  the  number  of  defendants,  such 
variance  is  faial  and  furnishes  ground  for 
quashing  the  bond.  Nicolson  v.  Burke,  15 
Ala.  353;  Moffitt  v.  Branch  Bank,  7  Ala.  593; 
Lunsford  v.  Richardson,  5  Ala.  618;  Holt  v. 
Lynch,  18  W.  Va.  567.  But  see  contra.  Walker 
v.  Shotwell,  13  Smed.  &  M.  (Miss.)  544,  hold- 
ing that  a  bond  was  not  vitiated  by  the  fact 
that  it  recited  an  execution  against  two  per- 
sons when  in  fact  the  execution  was  against 
one  only. 

Recital  of  Execution  Against  Administratrix.  — 

In  Glascock  v.  Dawson,  1  Munf.  (Va.)  605,  an 
execution  was  issued  against  an  administra- 
trix de  bonis  intestatis  as  to  part  of  the  damages 
and  de  bonis  propriis  as  to  the  other  damages, 
and  the  costs.  She  gave  a  forthcoming  bond 
which  recited  that  the  execution  was  against 
the  goods  and  chattels  of  the  said  administra- 
trix. It  was  held  that  there  was  a  fatal  vari- 
ance, and  the  bond  was  accordingly  quashed. 
Compare  Hairston  v.  Woods,  9  Leigh  (Va.) 
30S. 

Recital  of  Sum  Due  as  Debt  Instead  of  Damages. 

—  In  Johnson  v.  Carlile,  Sneed  (Ky.)  69,  it  was 
held  a  fatal  variance  where  the  bond  recited 
that  the  execution  was  for  a  certain  amount 
debt,  whereas  the  execution  was  for  such 
amount  damages. 

Misrecital  as  to  Officer.  —  It  is  a  fatal  variance 
where  a  forthcoming  bond  recites  that  the  ex- 
ecution is  directed  to  the  sergeant  of  a  certain 
city,  when  in  fact  it  was  directed  to  the  sheriff 
of  the  county,  but  was  levied  by  the  sergeant 
of  said  city.    Couch  v.  Miller,  2  Leigh  (Va.)  545. 

Variance  Between  Bond  and  Indorsement  of 
levy  of  Attachment.  —  A  variance  between  a 
forthcoming  bond  and  the  indorsement  on  the 
attachment  under  which  it  was  given  as  to  the 
property  levied  on  is  material.  Adler  v.  Pot- 
ter, 57  Ala.  571. 

2.  Immaterial  Variance.  —  Anderson  v.  Rhea, 
7  Ala.  104;  Meredith  v.  Richardson,  10  Ala.  S28; 
Mitchell  v.  Ingram,  38  Ala.  395;  Harden  v. 
Webster,  29  Ga.  427. 

Illustrations.  —  In  Williams  v.  Lyles,  2 
Cranch  (U.  S.)  9,  it  was  held  an  immaterial 
variance  that  the  bond  recited  the  execution 
to  be  for  twenty  dollars  costs  instead  of  twelve 


dollars,  where  the  aggregate  of  the  debt  and 
costs  was  correctly  stated. 

In  Anderson  v.  Rhea,  7  Ala.  104,  where  the 
execution  was  for  two  hundred  and  sixty-seven 
dollars  and  eleven  cents  debt,  and  thirteen 
dollars  eighty-seven  and  one-half  cents  costs 
and  damages,  the  omission  of  the  cents  from 
the  bond  was  held  an  immaterial  variance. 

In  Hairston  v  Woods,  9  Leigh  (Va.)  308,  an 
execution  against  an  administrator  directed 
the  amount  to  be  levied  out  of  the  goods  and 
chattels  of  the  decedent  in  the  hands  of  the  ad- 
ministrator, if  so  much  thereof  he  had,  but  if 
not,  then  out  of  the  individual  property  of  the 
administrator.  There  being  no  property  of 
the  decedent  in  the  hands  of  the  adminis- 
trator, the  sheriff  levied  on  his  individual  prop- 
erty and  took  a  forthcoming  bond  which 
recited  the  execution  as  being  against  the 
goods  and  chattels  of  the  administrator.  It 
was  held  that  a  variance  was  not  material. 
In  this  case  the  decision  in  Glascock  v.  Daw- 
son, 1  Munf.  (Va.)  605,  was  distinguished. 

In  Wilkinson  v.  M'Lochlin,  1  Call  (Va.)  49, 
a  forthcoming  bond  given  under  an  execution 
against  M.  &  Co.  correctly  named  M.  &  Co.  in 
the  penal  part  of  the  bond,  but  in  the  condition 
recited  the  name  of  M.  alone.  It  was  held 
that  the  bond  was  good. 

Mere  Words  of  Description  Applicable  to  the 
Parties  in  no  way  change  the  effect  of  the  ex- 
ecution and  need  not  be  recited  in  the  bond. 
U.  S.  Bank  v.  Patton,  5  How.  (Miss.)  200,  35 
Am.  Dec.  428;  Hairston  v.  Woods,  9  Leigh 
(Va.)  308;  Creigh  v.  Boggs,  19  W.  Va.  241. 

3.  Parol  Evidence  to  Explain  Variance.— 
Mitchell  v.  Ingram,  38  Ala.  395. 

4.  Variance  Between  Bond  and  Officer's  Return 
Not  Material.  —  Buchanan  v.  Mavnadier  6 
Call  (Va.)  1. 

5.  Bond  Executed  in  Blank  Held  Void.  —  Wil- 
liams v.  Crutcher,  5  How.  (Miss.)  71,  35  Am. 
Dec.  422;  Long  v.  U.  S.  Bank,  Freern.  (Miss.) 
375;  Patterson  v.  Denton,  Smed.  &  M.  Ch. 
(Miss.)  592.  But  see  contra,  Yocum  v.  Barnes, 
S  B.  Mon.  (Ky.)  496. 

6.  Rule  Requiring  Written  Authority  to  Fill 
Blank.  —  Williams  v.  Crutcher,  5  How.  (Miss.) 
71,  35  Am.  Dec.  422;  Dickson  v.  Hamer, 
Freem.  (Miss.)  284. 

But  even  under  the  rule  requiring  written 
authority  to  fill  blanks  in  the  forthcoming 
bond,  it  is  held  that  by  laches  the  obligors  may 
lose  their  right  to  object  to  the  want  of  such 
authority.    Finney  v.  Harris,  30  Miss.  36. 

Rule  Allowing  Parol  Authorty  to  Fill  Blanks. 
—  Gibbs  v.  Frost,  4  Ala  720;  Griffith  i\  Com.. 
5  J.  J.  Marsh.  (Ky.)  318. 
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Eequisites  and  Validity  of  Bond.    DELIVER  V  BONDS. 


Effect  of  Irregularities. 


5  Bond  on  Several  Executions.  —  It  is  not  a  material  irregularity  that  a  single 
bond  be  given  where  property  of  the  same  person  has  been  levied  on  under 
several  executions  or  attachments.1 

6  Bond  Without  Sureties.  —  If  the  plaintiff  accepts  a  bond  without  the  sure- 
ties to  which  he  is  entitled  under  the  statute,  it  is  clear  that  no  other  person 
has  a  rio-ht  to  object  to  the  validity  of  the  bond  on  that  account,*  but  it  has 
been  held  that  the  plaintiff  may  treat  such  a  bond  as  a  nullity  and  proceed  as 
if  it  had  not  been  given.3 

7  Effect  of  Irregularities  and  Defects  —  a.  Who  May  Object.  —  The  gen- 
eral rule  is  that  he  alone  whose  rights  are  thereby  prejudiced  can  avail  himself 
of  irregularities  as  a  ground  for  avoiding  a  bond.  No  other  will  be  heard  to 
obiect  though  a  party  to  the  bond.4  . 

b  Sufficiency  as  Common-law  Bond.  —  Although  a  forthcoming  bond 
be  inoperative  as  a  statutory  security,  for  failure  to  satisfy  some  requirement 
of  the  statute  it  does  not  necessarilv  follow  that  the  bond  is  a  mere  nullity 
and  void  for  all  purposes.  Though  it  fall  short  of  the  statutory  requirements, 
it  mav  vet  fulfil  every  essential  of  a  common-law  obligation  and  be  enforce- 
able as  such.  The  common  law  holds  valid  any  bond  which,  executed  in  due 
form  and  for  a  purpose  contrary  neither  to  law  nor  to  public  policy,  is  given 
voluntarily  and  for  a  valuable  consideration.5 


1.  One  Bond  for  Several  Executions  or  Attach- 
ments. —  Mandlove  v.  Lewis,  9  Ind.  194;  Koe- 
niger  v.  Creed,  58  Ind.  554;  Trotter  v.  Hanne- 
gan,  2  A.  K.  Marsh.  (Ky.)  319;  Winston  v. 
Com.,  2  Call  (Va.)  290.  _ 

2.  Bond  Without  Sureties  —  Only  Plaintiff  En- 
titled to  Object.  —  Scanlan  v.  O'Brien,  21 
Minn.  434;  Walker  v.  McDowell,  4  Smed.  & 
M.  (Miss.)  118,  43  Am.  Dec.  476;  Washington 
v.  Smith,  3  Call  (Va.)  13.  . 

Signature  by  One  Surety  and  Delivery  m  Es- 
crow>_A  forthcoming  bond  signed  by  one 
surety  and  delivered  to  the  principle  as  an 
escrow  until  another  surety  should  sign  it  is 
void  to  the  surety  by  whom  it  was  signed,  if 
the  other  does  not  sign  it.  Sessions  v.  Jones, 
6  How.  (Miss.)  123. 

3.  Bond  Without  Sureties  Treated  as  Nullity  by 
Plaintiff.  —  If  there  be  no  sureties  or  fictitious 
sureties  upon  a  forthcoming  bond,  the  bond  is 
absolutely  void  at  the  creditor's  option,  and 
his  rights  under  the  judgment  are  as  if  no 
bond  had  ever  been  given.  Carleton  v. 
Osgood,  6  How.  (Miss.)  285. 

4.  Only  Party  Prejudiced  May  Object  to  Irregu- 
larities. —  Bowden  v.  Taylor,  81  Ga.  199; 
Scanlan  v.  O'Brien,  21  Minn.  434;  Walker  v. 
McDowell,  4  Smed.  &  M.  (Miss.)  118,  43  Am. 
Dec.  476;  Jones  v.  Mississippi,  etc.,  R.  Co.,  5 
How.  (Miss.)  407;  Washington  v.  Smith,  3 
Call  (Va.)  13. 

Waiver  by  Obligor  —  Estoppel.  —  When,  more- 
over, the  obligor,  by  neglecting  to  have_  a 
clause  primarily  intended  for  his  benefit  in- 
serted in  the  bond,  has  waived  the  benefit  of 
such  clause,  its  omission  does  not  affect  the 
validity  of  the  bond,  nor  afford  any  ground  of 
objection  to  the  obligor.  Patterson  v.  Brown, 
1  Ind.  567;  Paul  v.  Arnold,  12  Ind.  197. 

Accepting  Benefits  of  [Bond.  —  Where  a  forth- 
coming bond  has  been  voluntarily  entered 
into,  and  the  party  executing  it  has  enjoyed 
the  benefit  of  it  by  retaining  in  his  possession 
the  property  levied  on,  he  is  estopped  after- 
wards to  object  to  informalities  in  the  bond. 
Hall  v.  Wadsworth,  35  W.  Va.  375. 


5.  Bond  Insufficient  under  Statute  May  Be  Valid 
as  Common-law  Obligation  —  Alabama.  —  Sugg 
v.  Burgess,  2  Stew.  (Ala.)  509;  Butler  v. 
O'Brien,  5  Ala.  316;  Whitsett  v.  Womack,  8 
Ala.  466;  Branch  Bank  v.  Darrington,  14  Ala. 
192. 

California.  —  Palmer  v.  Vance,  13  Cal.  553; 
Curiae  v.  Packard,  29  Cal.  194;  Smith  v. 
Fargo,  57  Cal.  157- 

Georgia.  —  Clary  v.  Haines,  61  Ga.  520. 

Illinois.  —  Barnes  v.  Brookman,  107  III.  317. 

Iowa.  —  Garretson  v.  Reeder,  23  Iowa  21. 

Kansas.  —  Johnson  v.  Weatherwax,  9  Kan. 
75;  Stow  v.  Shay,  54  Kan.  574-  Tr 

Kentucky.  —  Drake  v.  Moore,  I  Bibb  (Ky.) 
351;  Thompson  v.  Buckhannon,  2  J.  J.  Marsh. 
(Ky.)  418;  Richardson  v.  Bartley,  2  B.  Mon. 
(Ky.)  328;  Poston  v.  Southern,  7  B.  Mon.  (Ky.) 
289;  Cook  v.  Boyd,  16  B.  Mon.  (Ky.)  556; 
Morehead  v.  Prather,  Sneed  (Ky.)  135. 

Mississippi.  —  Nabours  v.  Cocke,  24  Miss. 
44-  Carleton  v.  Osgood,  6  How.  (Miss.)  285; 
Smith  v.  Montgomery,  11  Smed.  &  M.  (Miss.) 
284. 

Missouri.  —  Robards  v.  Samuel,  17  Mo.  555; 
Waterman  v.  Frank,  21  Mo.  108;  Selmes  v. 
Smith,  21  Mo.  526. 

Oregon.  —  Paddock  v.  Hume,  6  Oregon  82; 
Bunneman  v.  Wagner,  16  Oregon  443,  8  Am. 
St.  Rep.  306. 

Tennessee.  —  Goodrum  v.  Carroll,  2  Humph. 
(Tenn.)  490,  37  Am.  Dec.  564;  Walker  v.  How- 
ell, 1  Coldw.  (Tenn.)  238. 

Texas.  —  Harris  v.  Shackleford,  6  Tex.  133; 
Johnson  v.  Erskine,  9  Tex.  1;  Jones  z:  Hays, 


27  Tex.  1. 

Virginia. 
Wash'.  (Va. 
(Va.)  249; 
(Va.)  523; 


—  Hewlett    v.    Chairberlayne,  1 
)  367;  Beale  v.  Downman,  1  Call 
Johnstons  v.  Meriwether,  3  Call 
Lynchburg  Trust,   etc.,  Bank  v. 
EUiott,  94  Va.  700;  Meze  v.  Howver,  1  Leigh 
(Va.)  442;  Downman  v.  Chinn,  2  Wash.  (Va.) 
189;  Hubbard  v.  Taylor,  1  Wash.  (Va.)  259 
West  Virginia.  —  Adler  v.  Green,  18  W.  Va. 

201.  TTT, 
Statutory  Regulation  as  to  Form.  —  Where  a 
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Effect  of  Bond.  FORTHCOMING  AND  Effect  on  the  Parties. 


IV.  Effect  of  Bond  —  1.  Its  General  Character.  —  The  forthcoming  bond, 
as  a  means  of  executing  the  original  judgment,  is  so  related  thereto  as  not  to 
be  in  every  sense  a  new  and  independent  contract.  In  general,  however,  the 
bond  is  so  far  a  separate  contract  that  the  law  in  force  at  the  making  of  the 
bond  controls  in  its  construction.1 

2.  Effect  on  the  Parties  —  a.  Duty  of  Obligors.  —  By  giving  the  bond, 
the  obligors  engage  to  fulfil  one  or  the  other  of  its  two  conditions,  the  one 
express,  the  other  implied,  viz.,  delivery  of  the  property  or  satisfaction  of  the 
judgment.2 

b.  Admissions  and  Estoppels  —  (i)  As  to  Judgment.  —  Where  a  forth- 
coming bond  has  been  given  for  property  levied  on  under  execution,  the 
obligors  are  estopped  afterwards  to  deny  that  the  judgment  on  which  the 
execution  issued  was  against  the  principal.3 

(2)  As  to  Execution  or  Attachment  —  (a)  Existence  and  Validity.  —  A  forthcom- 
ing bond  which  recites  an  execution  or  attachment  estops  the  obligors  to 
deny  the  existence  of  the  process  recited,4  but  not  its  validity  or  regularity.5 

(b)  Levy.  —  The  giving  of  a  bond  by  the  defendant  to  prevent  the  removal 
of  the  property  estops  the  obligors  to  deny  that  the  property  was  in  fact 
levied  on  by  the  officer,  especially  if  the  bond  itself  recites  a  levy;6  and  this 


statute  requires  that  a  bond  be  executed  in  a 
particular  form,  and  not  otherwise,  no  recov- 
ery can  be  had  upon  a  bond  taken  under  au- 
thority of  the  act  unless  it  conforms  thereto. 
But  if  the  statute  merely  prescribes  a  form 
without  prohibiting  any  other,  a  bond,  though 
variant  from  it,  may  be  good  at  common  law. 
Whitsett  v.  Womack,  8  Ala.  466;  Smith  v. 
Fargo,  57  Cal.  157. 

Expiration  of  Statute  Authorizing  Bond.  — 
Where  a  bond  was  given  under  a  statute  which 
afterwards  expired  by  its  own  limitation,  the 
bond  was  thereafter  none  the  less  valid  and 
enforceable  as  a  common-law  obligation  by  an 
action  of  debt,  the  statutory  remedy  being 
gone.    Darling  v.  Peck,  15  Ohio  65. 

When  Distinction  Between  Statutory  and  Com- 
non-law  Bond  Is  Unimportant. —  In  those  states 
where  the  means  provided  for  the  enforcement 
of  a  forfeited  bond  is  by  action  of  debt,  the 
distinction  between  a  bond  good  at  common 
law  and  one  valid  under  the  statutes  is  of  no 
importance.  The  distinction  in  any  case  is 
one  of  remedy  only,  and  when  the  statutory 
and  common-law  remedies  are  identical,  any 
bond  that  will  support  a  common-law  action 
of  debt  is  operative  for  all  the  purposes  of 
the  statute.  Thompson  v.  Wilson,  1  Blackf. 
(Ind.)  358. 

1.  Bond  as  Measure  for  Enforcing  Judgment.  — 

The  forthcoming  bond,  as  a  measure  legally 
imposed  upon  the  creditor  in  the  pursuit  of 
his  remedy  under  the  original  judgment,  is  so 
far  a  part  of  the  means  of  executing  that  judg- 
ment that  the  law  governing  the  judgment 
controls  also  the  bond  where  applicable 
thereto.  The  rate  of  interest,  therefore,  which 
the  bond  shall  bear  is  determined  by  the  rate 
of  interest  upon  the  judgment  as  fixed  by  the 
law  at  the  time  of  judgment.  Brooke?'.  Roane, 
1  Call  (Va.)  205. 

Bond  as  a  New  Contract.  —  In  Kercheval  v. 
Harney,  Meigs  (Tenn.)  403,  the  statute  in 
force  at  the  time  when  the  execution  was 
issued  provided  that  on  the  failure  of  the  prin- 
cipal in  a  forthcoming  bond  to  perform  the 
condition  for  the  delivery  of  the  property,  the 


sureties  should  be  liable  for  the  whole  amount 
of  the  judgment.  After  the  execution  was 
issued,  but  before  the  forthcoming  bond  was 
given,  the  law  was  amended  so  as  to  provide 
that  the  sureties  on  any  forfeited  forthcoming 
bond  should  not  be  held  responsible  for  more 
than  the  value  of  the  property  specified  in  such 
bond  that  should  not  have  been  delivered  on 
the  day  of  sale.  It  was  held  that  the  liability 
of  the  sureties  was  governed  by  the  law  in 
force  at  the  tim  ;  when  the  bond  was  executed, 
and  not  by  the  law  as  it  stood  when  the  execu- 
tion  was  issued. 

2.  Obligation  to  Deliver  Property.  —  Schmidt 
Brown,  33  La.  Ann.  416;  Lemle  v.  Routon, 

33  La.  Ann.  1005;  Lusk  v.  Ramsay,  3  Munf. 
(Va.)  417.  See  also  the  statutes  of  the  several 
states. 

Satisfaction  of  Judgment.  —  The  alternative 
condition  of  the  bond  is  that  the  obligors,  in 
default  of  the  delivery  of  the  property  levied 
on,  will  satisfy  the  judgment,  but  it  is  usually 
provided  that  their  liability  in  this  respect 
shall  not  exceed  the  value  of  the  property. 
Schmidt  v.  Brown,  33  La.  Ann.  416;  Lemle  v. 
Routon,  33  La.  Ann.  1005;  Kercheval  v.  Har- 
ney, Meigs  (Tenn.)  403. 

It  was  formerly  the  rule  in  Tennessee  that 
the  sureties  should  be  liable  for  the  whole 
amount  of  the  judgment  irrespective  of  the 
value  of  the  property.  Kercheval  v.  Harney, 
Meigs  (Tenn.)  403. 

3.  Estoppel  to  Deny  Existence  of  Judgment.  — 
May  v.  Johnson,  3  Ind.  449. 

4.  Estoppel  to  Deny  Existence  of  Execution. — 
Sullivan  v.  Pierce,  10  Ark.  500;  Lucas  v. 
Beebe,  88  111.  427;  May  v.  Johnson,  3  Ind. 
449;  Downman  v.  Downman,  2  Call  (Va.) 
507- 

5.  No  Estoppel  to  Deny  Validity  or  Regularity 

of  Execution  or  Attachment.  —  Page  v.  Coleman, 
9  Port.  (Ala.)  275;  Van  Cleave  v.  Haworth,  5 
Ala.  18S:  Wilson  v.  Shepherd,  15  Neb.  18. 
See  Conaway  v.  Odbert,  2  W.  Va.  25. 

6.  Estoppel  to  Deny  Fact  of  Levy — Alabama, 
—  Boiling  v.  Vandiver,  91  Ala.  375. 

Georgia.  —  Roebuck  v.  Thornton,  19  Ga.  149. 
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DELIVER  Y  BONDS. 


Effect  on  the  Parties. 


rule  of  estoppel  applies  to  the  officer  as  well  as  to  the  obligors  in  the  bond. 
The  regularity  and  validity  of  the  levy  are  also  admitted  by  the  execution  of 
the  bond,  if  the  property  levied  on  was  in  fact  subject  to  seizure. 

(c)  Liability  of  Property  to  Levy.  -  The  making  of  the  bond  does  not  admit  the 
Habil  ty  to  seizure  of  the  property  levied  on,  nor  does  it  estop  the  debtor  to 
claim  the  benefit  of  statutory  exemptions  unless  by  acts  or  omissions  he 

^TdTibtor'fKtle  to  Property  Levied  On.  -  Some  authorities  hold  that  where  goods 
are  levied  on  as  the  property  of  the  debtor,  a  delivery  bond  executed  by  a 
third  person,  either  as  principal  or  as  surety,  does  not  estop  him  afterwards  to 
claim  that  he  is  the  owner,  in  the  absence  of  any  admission  in  the  bond. 
Other  authorities  hold  that  the  effect  of  such  bond  is  to  admit  the  debtor  s 
title  to  the  property,  and  estops  the  obligor  afterwards  to  claim  that  he  is  the 
owner,  unless  he  asserts  his  claim  of  ownership  at  the  time.*  But  in  any  case 
a  recital  in  the  bond  that  the  property  belongs  to  the  debtor  will,  in  the 
absence  of  fraud  or  mistake,  estop  the  parties  afterwards  to  set  up  any  claim 
at  variance  with  such  recital.6  _  . 

c  Rights  OF  Sureties.  —  Pending  the  expiration  of  the  time  for  per- 
formance of  the  condition  of  the  bond,  the  surety  may  protect  his  rights 
aeainst  strangers  and  see  that  the  property  is  not  so  misappropriated  that  its 
delivery  becomes  impossible,  and  no  arrangement  between  debtor  and  creditor 


Illinois.  —  Crisman  v.  Matthews,  2  111.  148; 
Lucas  v.  Beebe,  88  111.  427. 

Kansas.  —  Kennedy  v.  Brown,  21  Kan.  171. 

Mississippi.  —Walker  v.  Shotwell,  13  Smed. 
&  M.  (Miss.)  544- 

Missouri.  —  Hundley  v.  Filbert.  73  Mo.  34. 

Texas.  —  Portis  v.  Parker,  8  Tex.  23,  58  Am. 

Dec.  95.  , 

Possession  by  Debtor.  —  So  far  as  concerns  the 
liability  of  the  obligor  in  the  bond,  it  is  imma- 
terial whether  the  debtor  had  or  had  not  pos- 
session of  the  property.  The  giving  of  the 
bond  makes  him  responsible  for  its  delivery 
in  any  case.    Lucas  v.  Beebe,  88  111.  427. 

1.  Estoppel  Against  Officer. —  In  an  action  of 
trespass  brought  against  the  officer  for  the 
seizure,  he  is  estopped  to  assert  that  in  fact  he 
made  no  levy,  for  whether  he  did  so  or  not, 
the  property  has  become  bound  under  the  exe- 
cution. Portis  v.  Parker,  8  Tex.  23,  58  Am. 
Dec.  95* 

2  Estoppel  to  Deny  Regularity  and  Validity  of 

Levy.  —  Easley  v.  Walker,  10  Ala.  671 ;  Scanlan 
v  O'Brien,  21  Minn.  434;  Fenner  v.  Boutte,  72 
Miss.  271;  Shaw  v.  McCullough,  3  W.  Va.  260. 

3.  No  Estoppel  to  Deny  Liability  of  Property  to 
Levy  — Arkansas.  —  Atkinson  v.  Catcher,  23 
Ark.  101. 

California.  —  Servanti  v.  Lusk,  43  Cal.  238. 

Indiana.  —  Eltzroth  v.  Webster,  15  Ind.  21, 
77  Am.  Dec.  78. 

Kentucky.  —  Perry  v.  Hensley,  14  B.  Mon. 
(Ky.)  381. 

Mississippi.  —  Long  v.  U.  S.  Bank,  Freem. 
(Miss.)  375;  Jones  v.  Miles,  I  How.  (Miss.)  50. 
Missouri.  —  Robards  v.  Samuel,  17  Mo.  555. 

4.  Delivery  Bond  by  Third  Person  Not  Admis- 
sion of  Debtor's  Title.  —  Schwein  v.  Sims,  2 
Mete.  (Ky.)  209;  Halbert  v.  McCulloch,  3 
Mptc.  (Ky.)  456,  79  Am.  Dec.  556;  Decherd  v. 
Blanton,  3  Sneed  (Tenn.)  373;  Memphis 
Water  Co.  v.  Magens,  15  Lea  (Tenn.)  37. 

5.  Giving  Bond  Without  Making  Claim  of 
Ownership  —  A rkansas.  —  Norris  v.  Norton,  19 
Ark.  319. 
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California.  —  Bleven  v.  Freer,  10  Cal.  172. 
Colorado.  —  Klippel  v.  Oppenstein,  8  Colo. 
App.  187. 

Kansas.  —  Sponenbarger  v.  Lemert,  23  Kan. 
55;  Wolf  v.  Hahn,  28  Kan.  588;  Rathbone  v. 
Boyd,  30  Kan.  485;   Case  v.  Shultz,  31  Kan.  . 
96;  Peterson  v.  Woollen,  48  Kan.  770,  30  Am. 

St.'  Rep.  327. 

Nebraska.  —  Cooper  v.  Davis  Mill.  Co.,  48 
Neb.  420. 

The  Rule  Clearly  Deducible  from  the  Authorities 

as  well  as  from  the  reason  and  justice  of  the 
case  wou  Id  seem  to  be  this:  that  the  owner  of 
property  attached  or  levied  upon  as  the  prop- 
erty of  another  is  not  conclusively  estopped 
from  showing  title  in  himself  because  he  has 
given  an  accountable  receipt  for  its  delivery 
to  the  officer,  although  the  receipt  admits  that 
the  property  is  attached  or  levied  upon  as  the 
property  of  the  debtor,  if  he  makes  known  to 
the  officer  his  claim  at  or  before  the  time  when 
the  receipt  is  given.  But  if  he  fails  to  make 
his  claim  known,  and  thus  influences  the  con- 
duct of  the  officer,  he  is  estopped  from  after- 
wards asserting  it,  provided  that  the  facts  and 
circumstances  relating  to  his  claim  were  then 
known  to  him.  Bleven  v.  Freer,  10  Cal. 
172. 

Evidence  of  Ownership.  —  An  admission  in 
the  bond  or  receipt  that  the  property  was 
attached  or  levied  on  as  the  property  of  the 
debtor,  and  the  promise  of  the  owner  to 
deliver  it  to  the  officer,  constitute  prima  facie 
evidence  of  ownership  in  the  debtor,  and,  un- 
less overcome  by  proof  on  the  part  of  the 
claimant,  must  be  decisive  against  him.  To 
overcome  this  prima  facie  ownership  in  the 
debtor,  the  obligor  or  receiptor  must  prove  two 
things:  first,  that  he  claimed  the  property, 
and  second,  that  it  was  in  fact  his  own. 
Bleven  v.  Freer,  10  Cal.  172. 

6.  Recitals  of  Bond  as  to  Ownership.  —  Sponen- 
barger v.  Lemert,  23  Kan.  55;  Haxtun  v. 
Sizer,  23  Kan.  310;  Sparks  v.  Shropshire,  4 
Bush  (Ky.)  550. 
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will  be  suffered  to  change  the  terms  of  the  contract  of  suretyship."  But  it 
seems  that  there  is  no  such  protection  for  the  surety  against  the  acts  of  his 
principal.  He  can  exercise  no  control  over  the  property,  nor  maintain  any 
suit  at  law  or  in  equity  against  the  latter  until  by  payment  of  the  judgment 
he  is  subrogated  to  the  rights  of  the  creditor  against  his  principal  * 

W  no  °?  Jud^f nt  an,d  Leyy-  -  The  ™re  giving  of  the  forthcoming  bond 

is  no  satisfaction  of  the  judgment,  nor  does  it  discharge  the  levy  of  the  execu- 
tion or  attachment  but  the  levy  continues  of  full  force  and  effect  until  the 
bond  by  forfeiture  becomes  a  judgment  or  is  reduced  to  judgment  in  the 
appropriate  proceeding.'  But  the  forfeiture  of  the  bond  operates  as  a  discharge 
of  the  levy  and  the  remedy  is  thereafter  on  the  bond  in  the  mode  prescribed 
by  the  statute.*  The  judgment  on  which  the  execution  was  issued,  however 
n°t  satisfied  by  the  forfeiture  of  the  bond,  except  so  far  as  to  prevent  a  new 
execution  while  it  remains  in  force,  and  therefore,  if  the  bond  is  quashed 
after  forfeiture,  the  plaintiff  may  have  a  new  execution  on  the  original  judg- 

V.  Correction  and  Reformation  of  Bond.  —  Every  court  has  the  power 
to  control  the  execution  of  its  own  processes  and  the  means  whereby  those 


1.  Protection  of  Sureties  Against  Third  Persons. 

—  Equity  will  intervene  to  guard  the  interests 
of  the  surety  and  prevent  the  seizure  of  the 
property  in  attachment.  Dechard  v.  Edwards 
2  Sneed  (Tenn.)  93;  James  v.  Kennedy,  10 
Heisk.  (Tenn.)  607. 

2.  Rights  of  Sureties  Against  Principal.  — 
Stevenson  v.  Palmer,  14  Colo.  565,  20  Am.  St. 
Rep.  295;  Laughlin  v.  Ferguson,  6  Dana  (Ky.) 

Any  Understanding  of  the  Creditor  with  the 
Principal  whereby  the  obligation  of  the  latter 
becomes  different  from  that  assumed  at  the 
making  of  the  bond  releases  the  surety  from 
his  liability  and  discharges  the  bond  as  to 
him.  This  is  merely  an  application  of  a 
familiar  principle  of  law  governing  the  rela- 
tion of  suretyship.  Steele  v.  Boyd,  6  Leigh 
(Va.)  547,  29  Am.  Dec.  218. 

See  also  infra,  this  title,  Rights  and  Remedies 
o f  Sureties. 

3.  Bond  Not  Satisfaction  of  Judgment  or  Dis- 
charge of  Levy —  United  States.  —  U.  S  v 
Graves,  2  Brock.  (U.  S.)  379. 

Alabama.  —  Crawford  v.  Mobile  Bank,  5 
Ala.  55;  Caperton  v.  Martin,  5  Ala.  217. 

Arkansas.  —  Walker  v.  Bradley,  2  Ark.  578- 
Biscoe  v.  Sandefur,  14  Ark.  568;  Caudle  v 
Dare.  7  Ark.  46;  Sullivan  v.  Pierce,  10  Ark 
500;  Whiting  v.  Beebe,  12  Ark.  508;  Kelly  v 
Garvin,  12  Ark.  617;  Trapnall  v.  Richardson, 
13  Ark.  550. 

Colorado.  —  Stevenson  v.  Palmer,  14  Colo. 
565,  20  Am.  St.  Rep.  295. 

Kansas.  —  Tyler  v.  Safford,  24  Kan.  580. 

Mississippi.  —  Bingaman  v.  Hyatt,  Smed.  & 
M.  Ch.  (Miss.)  437. 

Ohio.  —  Saxton  v.  Plymire,  3  Ohio  Cir.  Ct 
Rep.  209,  2  Ohio  Cir.  Dec.  119;  Ross  v.  Miller 
Merchant  Tailoring  Co.,  7  Ohio  Cir.  Ct.  Rep 
51,  3  Ohio  Cir.  Dec.  658;  Egan  v.  Lumsden,  4 
Wkly.  L.  Gaz.  161,  3  Ohio  Dec.  (Reprint)  174- 
I-ortman  v.  Rottier,  8  Ohio  St.  548,  72  Am. 
Dec.  606;  Alexander  v.  Jacoby,  23  Ohio  St. 
358. 

Oregon.  —  Duncan  v.  Thomas,  1  Oregon  314- 
Kohn  v.  Hinshaw,  17  Oregon  308;  Drake  v. 
Sworts,  24  Oregon  198. 

Tennessee.  —  Malone  v.  Abbott,  3  Humph. 


(Tenn.)  532;  Lester's  Case,  4  Humph.  (Tenn  ) 

383- 

Virginia.  —Cooke  v.  Piles,  2  Munf.  (Va.) 
151;  Lusk  v.  Ramsay,  3  Munf.  (Va.)  417. 

But  see  Richardson  v.  Bartley,  2  B.  Mon 
(Ky.)  328. 

Inasmuch  as  the  judgment  remains  alive 
against  the  debtor  after  the  giving  of  the 
bond,  it  retains  its  priority  over  other  and 
subsequent  judgments.  Crawford  v.  Mobile 
Bank,  5  Ala.  55;  Parker  v.  Jones,  5  Jones  Eq. 
(58  N.  Car.)  276.  Contra,  Brown  v.  Clarke  4 
How.  (U.  S.)  4. 

If  the  Bond  Never  Be  Forfeited,  if  it  be  void 
or  be  quashed  on  motion  for  a  material  defect, 
the  lien  of  the  original  levy  still  subsists 
against  the  property  upon  which  levy  was 
made.  No  new  execution,  therefore,  can 
legally  issue  upon  the  original  judgment. 
The  subsisting  levy  is  a  satisfaction. 
Illinois.  —  Brush  v.  Seguin,  24  111.  254. 
Kentucky.  —  Young  v.  M'Elrov,  Litt.  Sel. 
Cas.  (Ky.)  19. 

Mississippi.  —  Carleton  v.  Osgood,  6  How. 
(Miss.)  285;  Bingaman  v.  Hyatt,  Smed.  &  M. 
Ch.  (Miss.)  437. 

Tennessee.  —  Lester's  Case,  4  Humph. 
(Tenn.)  383;  Carroll  v.  Fields,  6  Yerg.  (Tenn.) 
305. 

Virginia.  —  Jones  v.  Myrick,  8  Gratt.  (Va.) 
179;  Garland  v.  Lynch,  1  Rob.  (Va.)  576;  Ran- 
dolph v.  Randolph,  3  Rand.  (Va.)  490;  Rhea 
v.  Preston,  75  Va.  757. 
_  He,  therefore,  who  takes  title  under  such 
circumstances  to  property  upon  which  levy 
has  been  made  takes  subject  to  the  lien  of  the 
former  execution,  and  in  case  the  bond  is 
never  forfeited,  the  property  is  liable  to  sale 
under  that  execution.  Brush  v.  Seguin,  24 
111.  254;  Richardson  v.  Bartley,  2  B.  Mon 
(Ky.)  328. 

4.  levy  Discharged  by  Forfeiture  of  Bond. — 

Joyce  ?/.  Farquhar,  1  A.  K.  Marsh.  (Ky.)  20; 
Robinson  v.  Tainter,  8  Smed.  &  M.  (Miss.) 
613;  Brown  v.  Clarke,  4  How.  (U.  S.)  4,  form- 
ulating the  Mississippi  doctrine. 

5.  Forfeiture  of  Bond  Not  Absolute  Satisfaction 
of  Judgment.  —  Garland  v.  Lynch,  1  Rob.  (Va.) 
576-    See  also  Taylor  v.  Dundass,  1  Wash. 
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Motion  to  Quash  Bond. 


Ac  tVip  forthcoming-  bond  is  but  an  instrument  for 
S?CouSoaseC  if fs  subLtt  t  S3  tie  court  from  which  the  original 
process  fssued  and  any  error  cansed  by  an  evident  mistake  or  by  alteration  of 
the  bond  may  be  corrected  in  a  proceeding  to  enforce  the  bond.' 
trie  DC.no  may  equity  will  assume  jurisdiction  to  reform  a 

for~rb7nd  onX  uTal  g'rouLs  of  equity  jurisdiction  in  such  cases, 

m%t7vomANCE  of  Bond  -  1.  Reversal  of  Original  Judgment  -  The  rendition 

0nl2tCMoto  to  Quash  Bond-*.  Power  to  Quash  Faulty  Bond  -  The 

£  authority  totatch  over  the  execution  of  its  own  judgments  will  quash  the 
bond f  on  motion Tand  thus  remit  the  creditor  to  his  remedy  under  the  ongmal 

jUd!mWHO  May  Move  TO  Quash.  -  Only  a  person  who^  is  prejudiced  by 
the  defect  in  the  bond  can  be  heard  on  a  motion  to  quash. 

before  or  after  they  signed  the  bond.7 


(Va)  Q4-  Downman  v.  Chinn,  2  Wash.  (Va.) 
i8o-  Randolph  v.  Randolph,  3  Rand.  (Va.) 
4qo:  Jones  v.  Myrick,  8  Gratt.  (Va.)  179. 

1.  Correction  of  Mistakes.  —  Palmer  v.  Vance, 
13  Cal.  583;  Coyle  v.  Porter,  2  A.  K.  Marsh 
(Ky.)  360;   Buchanan  v.   Maynadier,  6  Call 

^'^Reformation  in  Equity.  —  Helm  v.  Wright, 
2  Humph.  (Tenn.)  72. 
3  Avoidance  of  Bond  by  Reversal  of  Judgment 

—  C/»*7«*  Stoto.  —  Barton  ».  Petit,  7  Cranch 
(U.  S.)  288.  A  , 

Arkansas.  —  Fowler  v.  Gibson,  4  Ark.  427. 

Mississippi.  —  Hoy  v.  Couch,  5  How.  (Miss.) 

West  Virginia.  —  Laidley  v.  Bright,  17  W. 
Va  779-  Vanscoy  v.  Stinchcomb,  29  W.  Va.  263. 

4.  Power  to  Quash  Faulty  Bond.  —  Testard  v. 
Neilson,  20  Tex.  139;  Hendricks  v.  Dundass, 
2  Wash.  (Va.)  50;  Downman  v.  Chinn,  2  Wash. 
(Va  )  189;  Jones  v.  Myrick,  8  Gratt.  (Va.)  179; 
Garland  v.  Lynch,  1  Rob.  (Va.)  57^;  Randolph 
v.  Randolph,  3  Rand.  (Va.)  490;  Rhea  v.  Pres- 
ton, 75  Va.  757. 

Forfeited  Bond  Having  Force  of  Judgment.  — 
The  fact  that  the  statute  provides  that  a  for- 
feited bond  shall  have  the  force  of  a  judgment 
does  not  affect  the  power  of  the  court  to  quash 
it,  if  it  is  faulty.  The  exercise  of  this  power 
relates  only  to  the  correction  by  the  court  of 
the  ministerial  acts  of  its  own  officers,  and 
does  not  involve  any  question  as  to  the  au- 
thority of  the  court  over  a  judgment  rendered 
at  a  preceding  term.  Downman  v.  Chinn,  2 
Wash.  (Va.)  189. 

A   statute  which  provides  that  execution 


may  be  issued  on  a  forfeited  bond  for  the 
amount  of  the  debt  and  costs  does  not  give  to 
a  forfeited  bond  the  effect  of  a  judgment  any 
further  than  to  authorize  the  issue  of  an  exe- 
cution on  it,  and  therefore  a  writ  of  error  will 
not  lie  to  correct  any  defects  in  the  bond.  1  he 
remedy  is  by  motion.    Testard  v.  Neilson,  20 

TeTheI3Rule  in  Equity  is  that,  though  a  forth- 
coming bond  is  forfeited  and  not  quashed,  the 
lien  of  the  original  judgment  still  exists  and 
if  the  obligors  in  the  bond  prove  insolvent,  so 
that  the  debt  is  not  paid,  a  court  of  equity 
having  jurisdiction  of  the  subject  may  treat 
the  bond  as  a  nullity  and  proceed  to  give  such 
relief  as  the  creditor  is  entitled  to  under  his 
original  judgment.  Jones  v.  Myrick,  8  Gratt. 
(Va.)  179;  Rhea  v.  Preston,  75  Va  757-  . 

5  Who  May  Move  to  Quash.  -  The  plaintiff 
may  move  to  quash  for  the  insufficiency  of 
the  security  whereby  his  rights  are  jeopardized. 
Stevens  v.  Lloyd,  1  Cranch  (C  C.)  141;  Sutton 
v  Mandeville,  1  Cranch  (C.  C.)  32;  Garland 
v.  Lynch,  1  Rob.  (Va.)  576- 

A  surety  cannot  move  to  quash  the  bond 
where  an  execution  issued  upon  it  after  for- 
feiture had  been  levied  upon  property  of  the 
principal  sufficient  to  satisfy  the  judgment. 
The  judgment  on  the  bond  is  discharged  as 
against  the  surety  by  such  levy,  and  he  cannot 
be  injured  by  the  bond  outstanding.  Kerning- 
ham  v.  Scanland,  6  How.  (Miss  )  540. 

6.  Insufficient  Penalty  of  Bond.  —  Stevens  v. 
Lloyd,  1  Cranch  (C.  C.)  141.  . 

7  Insolvency  of  Sureties.  —  Jones  v.  Myrick,  8 
Gratt.  (Va.)  179;  Rhea  v.  Preston,  75  Va.  757. 
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the 
execu- 


(2)  Defective  Execution  of  Bond.  —  In  case  of  defects  in  the  execution  of 
the  bond,  it  will  be  quashed  at  the  instance  of  any  party  who  is  prejudiced 
thereby.1 

(3)  Insufficient  or  Defective  Recitals  in  Bond.  —  It  is  ground  for  quashing 
forthcoming  bond  on  the  motion  of  any  party  who  may  be  injured,  that  tl 
description  of  the  property  levied  on  shows  that  it  was  not  subject  to  1 
tion,a  or  that  it  does  not  describe  the  property  levied  on,3  or  specify  the 
time  for  the  delivery  of  the  property,4  or  recite  the  amount  of  the  execution,* 
or  state  the  name  of  the  person  against  whom  the  execution  issued  and  on 
whose  property  the  levy  was  made,6  or  that  there  is  a  substantial  variance 
between  the  bond  and  the  judgment  or  execution.7 

(4)  Presumption  of  Performance.  —  It  has  been  held  that  when  the  time  has 
expired  within  which  the  condition  of  a  bond  should  have  been  satisfied,  and 
the  bond  still  subsists  without  proof  of  forfeiture,  it  will  be  presumed  that  the 
condition  of  the  bond  was  in  fact  performed,  and  it  will  be  quashed  as  no 
longer  a  binding  obligation.8 

(5)  Performance  Rendered  Impossible  Without  Fault  of  Obligors.  —  If  the 
delivery  of  the  property,  according  to  the  terms  and  conditions  of  the  bond, 
becomes  impossible  without  the  fault  of  the  obligors,  as  where  it  is  seized 
under  a  paramount  title,  or  perishes  before  the  time  for  its  delivery,  the 
obligors  are  entitled  to  have  the  bond  quashed,  or  to  be  otherwise  relieved 
against  its  enforcement.9 

d.  Time  of  Motion.  —  In  some  jurisdictions  it  is  held  that  a  motion  to 
quash  a  forthcoming  bond  must  be  made  at  the  term  of  court  to  which  the 
bond  is  returnable,  and  if  not  made  then  cannot  afterwards  be  entertained,10 


1.  Defective  Execution  of  Bond.  —  In  Sutton  v. 
Mandeville,  1  Cranch  (C.  C.)  32,  a  forthcom- 
ing bond  was  quashed,  on  the  application  of 
the  plaintiff,  on  the  ground  that  it  had  not 
been  signed  by  the  sureties. 

In  Sessions  v.  Jones,  6  How.  (Miss.)  123,  it 
was  held  that  where  a  forthcoming  bond  was 
signed  by  one  surety  and  delivered  to  the 
principle  as  an  escrow  until  the  other  surety 
should  sign,  which  was  never  done,  the  surety 
signing  would  be  relieved  from  liability  on  the 
bond. 

2.  Recital  Showing  Property  Levied  On  Not  Sub- 
ject to  Execution.  —  In  J  ones  v.  Miles,  1  How. 
(Miss.)  50,  an  execution  was  issued  against  the 
property  of  H.,  deceased,  in  the  hands  of  T., 
his  administrator.  A  levy  was  made  under 
this  execution,  and  a  forthcoming  bond  was 
given,  reciting  that  the  execution  had  been 
levied  on  all  the  property  of  T.,  but  the  return 
of  the  levy  did  not  state  on  whose  property  the 
levy  was  made.  The  bond  was  quashed  on 
the  motion  of  the  obligee,  on  the  ground  that 
it  showed  that  the  property  levied  on  was  not 
subject  to  the  execution  in  that  it  described 
the  individual  property  of  T.,  the  administra- 
tor, and  not  the  property  of  the  decedent  in 
the  administrator's  hands. 

3.  Failure  of  Bond  to  Describe  Property  Levied 
On.  —  Tompkins  v.  Roberts,  Litt.  Sel.  Cas. 
(Ky.)  12. 

4.  Failure  to  Specify  Time  of  Delivery.  —  Tomp- 
kins v.  Roberts,  Litt.  Sel.  Cas.  (Ky.)  12. 

5.  Failure  to  Recite  Amount  of  Execution.  — 

That  the  sum  due  under  execution  should  be 
recited  is  one  of  the  essentials  to  the  validity 
of  a  bond.  If  this  be  lacking,  the  liability  of 
the  obligors  is  left  very  uncertain,  since  it 
can  be  measured  only  by  the  amount  of  the 
penalty  or  the  value  of  the  property,  either  of 


which  may  be  greatly  in  excess  of  the  sum 
due  under  execution.  Morehead  v.  Prather, 
Sneed  (Ky.)  135;  Downman  v.  Chinn,  2  Wash! 
(Va.)  189. 

Recital  of  the  sum  due  is  a  statutory- 
requirement  of  universal  occurrence,  but  a 
bond  not  in  conformity  with  the  statute  in  this 
respect  may  be  good  as  a  common-law  bond 
and  enforceable  in  an  action  of  debt.  Hewlett 
v.  Chamberlayne,  1  Wash.  (Va.)  367. 

6.  Failure  to  Recite  Debtor's  Name. —  Hub- 
bard v.  Taylor,  1  Wash.  (Va.)  259. 

7.  Variance  Between  Bond  and  Judgment  or 
Execution.  —  Lunsford  v,  Richardson,  5  Ala. 
618;  Flournoy  v.  Mims,  17  Ala.  36;  Johnson 
v.  Carlisle,  Sneed  (Ky.)  69;  Parkinson  v.  Wal- 
dron,  7  Smed.  &  M.  (Miss.)  189;  Glascock  v. 
Dawson,  1  Munf.  (Va.)  605;  Couch  v.  Miller, 
2  Leigh  (Va.)  545.  See  also  supra,  this  title, 
Requisites  and  Validity  of  Bond — Recitals  — 
Variances . 

Immaterial  Variances.  —  Slight  and  immate- 
rial variances,  however,  are  not  sufficient 
ground  for  quashing  a  bond.  Holt  v.  Lynch, 
18  W.  Va.  567. 

8.  Presumption  of  Performance.  —  Fields  :•. 
Whitaker,  Sneed  (Ky.)  179. 

Return  Not  Necessary  to  Prove  Performance.  — 
If  there  be  evidence  that  the  bond  has  been 
forfeited,  the  fact  that  such  evidence  is  not 
furnished  by  a  return  made  in  the  pre- 
scribed foim  should  not  cause  the  bond  to  be- 
quashed.  Shields  v.  Graves,  6  How.  (Miss.)' 
262. 

9.  Performance  Rendered  Impossible  Without 
Fault  of  Obligors.  —  Laughlin  v.  Ferguson,  6 
Dana  (Ky.)  in  (bill  in  equity  to  enjoin  en- 
forcement of  the  bond). 

10.  Time  of  Motion  —  Return  Term— Arkansas. 
—  Ruddell  v.  Magruder,  11  Ark.  578. 
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because  when  the  bond  is  returned  forfeited,  it  then  becomes  in  effect  a  judg- 
ment within  the  rule  that  a  court  cannot  set  aside  a  judgment  after  the  term 
at  which  it  was  rendered ; 1  and  an  order  quashing  a  bond  after  the  return 
term  is  a  mere  nullity,  and  proceedings  may  be  had  on  the  bond  as  if  no  such 
order  had  been  made.3  But  in  Virginia  it  is  held  that  a  forthcoming^  bond 
may  be  quashed  on  the  motion  of  a  creditor,  even  after  execution  has  issued 
on  it  if  the  execution  has  proved  unavailing  without  his  fault.3 

e.  Effect  of  Order.  —  The  effect  of  an  order  quashing  a  forthcoming 
bond  is  to  leave  the  original  judgment  in  full  force.* 

3.  Cancellation  of  Bond  in  Equity.  —  When  the  bond,  though  regular  in 
form,  is  by  attendant  circumstances  brought  within  the  scope  of  the  operation 
of  its  peculiar  doctrines,  equity  will  intervene  and  decree  cancellation  of  the- 
bond.5 

Kentucky.  —  Coyle  v.  Porter,  2  A.  K.  Marsh. 
(Ky.)  360. 

Mississippi.  —  Wanzer  v.  Barker,  4  How. 
(Miss.)  363;  Merrett  v  Vance,  6  How.  (Miss.) 
498-  Kerningham  v.  Scanland,  6  How.  (Miss.) 
540;  Miller  v.  Patton,  3  Smed.  &  M.  (Miss.)  463; 
Buckingham  v.  Bailey,  4  Smed.  &  M.  (Miss.) 
538;  Parkinson  v.  Waldron,  7  Smed.  &  M. 
(Miss.)  189;  Bingaman  v.  Hyatt,  Smed.  & 
M.  Ch.  (Miss.)  437;  Field  v.  Morse,  1  Smed. 
&  M.  (Miss.)  347;  Conn  v.  Pender,  1 
Smed.  &  M.  (Miss.)  386;  Pender  v.  Felts,  2 
Smed.  &  M.  (Miss.)  535;  Robinson  v.  Parker, 
3  Smed.  &  M.  (Miss.)  114,  41  Am.  Dec.  614; 
Clow  v.  Tharpe,  3  Smed.  &  M.  (Miss.)  64;  Bell 
v  Tombigbee  R.  Co.,  4  Smed.  &  M.  (Miss.) 
540;  Smith  v.  Tupper,  4  Smed.  &  M.  (Miss.) 
261,  43  Am.  Dec.  483;  Puckett  v.  Graves,  6 
Smed.  &  M.  (Miss.)  384;  McComb  v.  Ellett,  8 
Smed  &  M.  (Miss.)  505;  Fellows  v.  Griffin, 
9  Smed.  &  M.  (Miss.)  362;  Dowd  v.  Hunt,  10 
Smed.  &  M.  (Miss.)  414;  Moody  v.  Harper,  28 
Miss.  615;  Finnev  v.  Harris,  30  Miss.  36. 

Bond  Given  under  Void  Judgment. —  If  the 
bond  is  founded  on  a  judgment  which  is  abso- 
lutely void,  it  may  be  quashed  at  any  time. 
Buckingham  v.  Bailey,  4  Smed.  &  M.  (Miss.) 
538. 

Void  Bond. —  In  Arkansas  the  rule  that  the 
court  cannot  quash  a  forthcoming  bond  after 
the  return  term  has  elapsed  is  stated  as  subject 
to  an  exception  in  case  the  bond  is  an  absolute 
nullity.    Ruddell  v.  Magruder,  11  Ark.  579. 

But  in  Mississippi  it  is  held  that  the  rule  ap- 
plies whether  the  bond  is  merely  voidable  or 
absolutely  void,  provided  it  rests  on  a  valid 
judgment  and  execution.  Clow  v.  Tharpe,  3 
Smed.  &  M.  (Miss.)  64. 

Motion  by  Person  Not  Party  to  Bond. —  It  is 
never  too  late  for  a  stranger  to  object  to  the 
operation  of  a  bond  to  charge  himself.  Smith 
v.  Tupper,  4  Smed.  &  M.  (Miss.)  261,  43  Am. 
Dec.  483. 

1,  Reason  of  Rule.  —  The  rule  that  a  forth- 
coming bond  cannot  be  quashed  after  the  re- 
turn term  is  founded  on  the  principle  that  a 
court  of  law  can  no  more  set  aside  at  a  subse- 
quent term  that  which  by  operation  of  law  has 
the  force  and  effect  of  a  judgment  than  it  can 
an  actual  judgment  formally  entered  up  at  a 
preceding  term.  Ruddell  v.  Magruder,  11 
Ark.  578.  To  the  same  effect  see  Miller  v. 
Patton,  3  Smed.  &  M.  (Miss.)  463. 

2.  Order  Quashing  Bond  After  Return  Term 
Held  Absolutely  Void.  —  Pender   v.   Felts,  2 


Smed.  &  M.  (Miss.)  535;  Bell  v.  Tombigbee 
R.  Co.,  4  Smed.  &  M.  (Miss.)  549;  Fellows  v. 
Griffin,  9  Smed.  &  M.  (Miss.)  362;  Dowd 
Hunt,  10  Smed.  &  M.  (Miss.)  414;  Bingaman 
v.  Hyatt,  Smed.  &  M.  Ch.  (Miss.)  437;  Field 
v.  Morse,  1  Smed.  &  M.  (Miss.)  347;  Clow  v. 
Tharpe,  3  Smed.  &  M.  (Miss.)  64;  Moody  v. 
Harper,  28  Miss.  615. 

3.  Rule  in  Virginia.  —  Garland  v.  Lynch,  1 
Rob.  (Va.)  576;  Jones  v.  Myrick,  8  Gratt.  (Va.) 
179.  See  also  Jett  v.  Walker,  1  Rand.  (Va.) 
211. 

4.  Effect  of  Order  —  Revival  of  Original  Judg- 
ment. —  Whiting  v.  Beebe,  12  Ark.  421; 
Young  v.  M'Elroy,  Litt.  Sel.  Cas.  (Ky.)  19; 
Coffee  v.  Planters'  Bank,  11  Smed.  &  M. 
(Miss.)  458,  49  Am.  Dec.  68;  Downman  v. 
Chinn,  2  Wash.  (Va.)  189;  Garland  v.  Lynch, 
1  Rob.  (Va.)  576.  Compare  Bingaman  v.  Hyatt, 
Smed.  &  M.  Ch.  (Miss.)  437,  holding  that  if 
the  bond  be  void,  so  as  to  be  incapable  of  for- 
feiture, or  be  quashed  on  motion  for  defects, 
so  that  it  never  in  fact  proceeds  to  forfeiture,, 
the  levy  under  the  original  execution  is  not 
thereby  discharged,  and  that,  therefore,  no 
new  execution  can  issue,  because  the  original 
levy  is  a  satisfaction  of  the  judgment,  and 
terminates  the  general  lien  thereof. 

5.  Cancellation  in  Equity.  —  Equity  has  juris- 
diction to  decree  cancellation  of  a  bond  never 
delivered  or  of  a  bond  executed  in  blank  and 
filled  up  without  authority,  and  hence  void 
for  nonexecution.  There  is  no  adequate  rem- 
edy at  law  in  these  cases  under  a  statute 
which  gives  to  a  bond  forfeited  the  effect  of  a 
judgment,  for  the  defendant  has  no  notice  of 
such  judgment  nor  any  opportunity  to  de- 
fend. Patterson  v.  Denton,  Smed.  &  M.  Ch. 
(Miss.)  592;  Sessions  v.  Jones,  6  How.  (Miss.) 
123. 

As  to  the  jurisdiction,  in  general,  of  a  court 
of  equity  to  decree  cancellation,  see  the  title 
Reformation  and  Cancellation  of  Instru- 
ments. 

In  a  case  where  judgment  is  obtained  by 
motion  of  which  the  obligors  have  notice.  it 
seems  that  equity  might  decline  to  entertain 
jurisdiction,  and  leave  the  parlies  to  their 
remedy  at  law.  Patterson  v.  Denton,  Smed. 
&  M.  Ch.  (Miss.)  592.  This  is  perhaps  the 
ground  of  the  following  decisions  that  equity 
cannot  decree  the  cancellation  of  a  bond, 
though  in  appropriate  cases  it  may  afford  other 
relief.  Brooks  v.  Harrison,  2  Ala.  209,  Sad- 
dler  v.  Glover,  5  Dana  (Ky  )  551- 
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Performance  of  Condition  of  Bond.  FOR  THCOMING  A  ND 


Delivery  of  Property. 


4.  Injunction  Against  Enforcement  of  Bond.  —  Equity  will  also  apply  the 
remedy  by  injunction  to  prevent  the  enforcement  of  a  bond  when  such 
enforcement  would  be  in  contravention  of  general  equitable  principles.1 

VII.  Performance  of  Condition  of  Bond  —  1.  Delivery  of  Property.  —  In 

order  to  constitute  a  performance  of  the  condition  of  the  bond  for  the  delivery 
of  the  property,  an  actual  tender  thereof  must  be  made;  and  notice  of  readi- 
ness to  deliver,  or  the  fact  that  the  property  was  actually  ready  for  delivery  at 
the  proper  time,  is  not  a  satisfaction  of  the  condition.3 

The  Tender  Must  Be  of  All  the  Goods  recited  in  the  bond,  and  it  is  not  enough  to 
produce  only  a  portion  thereof,  or  others  of  equal  value.3 


Rule  in  Virginia. —  In  accordance  with  the 
doctrine  of  the  text  are  the  Virginia  decisions 
holding  that  when  a  bond  is  so  defective  that 
it  might  be  quashed  on  motion,  equity,  which 
regards  the  substance  and  not  the  form,  will 
not  send  the  creditor  to  a  court  of  law  to  have 
the  bond  formally  quashed,  but  will  treat  the 
bond  as  a  nullity  and  restore  the  creditor  to 
his  remedies  under  the  original  judgment. 
Jones  v.  Myrick,  8  Gratt.  (Va.)  179;  Rhea  v. 
Preston,  75  Va.  757. 

1.  Injunction  —  Mistake. — A  perpetual  in- 
junction will  be  granted  to  restrain  the  en- 
forcement of  a  bond  made  in  the  mistaken 
belief  that  there  had  been  a  levy.  Bradley  v. 
Kesee,  5  Coldw.  (Tenn.)  223,  94  Am.  Dec.  246; 
Love  v.  Smith,  4  Yerg.  (Tenn.)  117. 

No  Remedy  at  Law.  —  When  a  bond  insuffi- 
cient under  the  statute  has  by  summary  judg- 
ment consequent  upon  the  forfeiture  become 
binding  in  law  upon  the  obligors,  equity  will 
interfere  by  injunction  to  prevent  its  enforce- 
ment.   Clary  v.  Haines,  61  Ga.  520. 

2.  Actual  Tender  Essential  to  Delivery.  — 
Pogue  v.  Joyner,  7  Ark.  463;  Chapline  v. 
Robertson,  44  Ark.  202;  Mitchell  v.  Merrill,  2 
Blackf.  (Ind.)  87,  18  Am.  Dec.  128;  Poteet  v. 
Bryson,  7  Ired.  L.  (29  N.  Car.)  337;  M'Kinster 
v.  Garrott,  3  Rand.  (Va.)  554. 

Tender  of  Bond  to  Try  Right  of  Property.  — 
The  condition  of  a  replevy  bond  given  in  an 
attachment  case  can  be  complied  with  only  by 
a  delivery  of  the  property  replevied  to  the 
sheriff  on  his  demand,  after  notice  against  the 
defendant  in  the  attachment.  The  tender  of 
a  bond  to  try  the  right  of  the  property  re- 
plevied, when  the  property  itself  is  withheld 
from  the  sheriff,  is  a  breach  of  the  condition 
of  the  bond,  and  justifies  the  sheriff  in  return- 
ing it  forfeited.  Cooper  v.  Peck,  22  Ala.  406; 
Braley  v.  Clark,  22  Ala.  361. 

Interposition  of  Claim  by  Third  Person.  —  The 
duty  of  the  obligor  to  deliver  the  property  on 
the  day  of  sale  is  not  affected  by  the  fact  that 
on  that  day  a  claim  was  interposed  by  a  third 
person  and  received  by  the  sheriff,  who  re- 
turned it  to  the  court  for  the  trial  of  the  right 
of  property.    Aycock  v.  Austin,  87  Ga.  566. 

Condition  to  Deliver  Property  on  Day  of  Sale 
"  When  Required  by  Sheriff."  —  The  fact  that 
the  forthcoming  bond  is  conditioned  to  deliver 
the  property  levied  on  at  the  time  and  place  of 
sale  "  when  required  by  the  sheriff  for  that 
purpose  "  does  not  make  a  personal  demand 
necessary,  because  the  words  quoted  impose 
no  additional  duty  on  the  sheriff.  Thompson 
v.  Mapp,  6  Ga.  260. 

3.  Delivery  of  Identical  Property  Required.  — 
Union  Stove,  etc.,  Works  v.  Breidenstein,  50 
Kan.  53. 


The  statutes  vary  somewhat  in  regard  to 
this  requirement,  it  being  provided  in  some 
jurisdictions  that  it  is  sufficient  to  deliver 
other  property,  if  it  sells  for  enough  to  satisfy 
the  execution.  See  the  statutes  of  the  several 
states. 

Delivery  Must  Be  of  All  the  Property  Secured.  — 

Only  a  delivery  of  all  the  property  secured 
will  satisfy  the  condition  of  the  bond,  and 
tender  of  a  part  only  imposes  upon  ihe  officer 
no  obligation  to  accept  the  tender.  If  part  be 
offered,  the  court  will  not  consider  whether 
the  part  actually  tendered  could  have  been 
sold  for  enough  to  satisfy  the  execution.  If, 
however,  a  tender  of  part  of  the  goods  or  of 
goods  equal  in  value  other  than  those  secured 
be  accepted,  and  the  goods  be  sold,  the  sum  so 
realized  must  be  credited  on  the  execution. 
If  the  total  amount  of  the  execution  be  thus 
realized,  the  obligation  of  both  principal  and 
sureties  is  thereby  discharged.  On  the  other 
hand,  if  all  the  goods  be  delivered,  it  is  im- 
material, so  far  as  concerns  the  obligation  of 
the  bond,  that  the  goods  when  sold  did  not 
satisfy  the  execution. 

Kansas.  —  Union  Stove,  etc.,  Works  v. 
Breidenstein,  50  Kan.  53. 

Kentucky.  — Saddler  v.  Glover,  5  Dana  (Ky.) 
551;  Laughlin  v.  Ferguson,  6  Dana  (Ky.)  in. 

Missouri.  —  Lee  v.  Moore,  12  Mo.  458. 

North  Carolina.  —  Poteet  v.  Bryson,  7  Ired. 
L.  (29  N.  Car.)  337. 

Pennsylvania.  —  Hill  v.  Robinson,  44  Pa.  St. 
380. 

Tennessee.  —  Galloway  v.  Myers,  7  Heisk. 
(Tenn.)  700. 

If  the  Officer  Receives  Part  of  the  Goods  with- 
out objection,  and  sells  them,  such  part  de- 
livery and  acceptance  cannot  be  deemed  to 
establish  a  waiver  by  the  creditor  of  the  obli- 
gation to  deliver  all.  Pleasants  v.  Lewis.  I 
Wash.  (Va.)  273. 

If  there  Be  Several  Executions  Levied  upon  the 
Same  Property,  the  obligors  in  a  bond  given  to 
the  creditor  under  one  execution  will  be  bound 
to  deliver  only  so  much  of  the  property  as  will 
suffice  to  satisfy  thai  proportion  of  the  execu- 
tion under  which  his  bond  was  given  to  which 
their  obligee  would  be  entitled  as  against  the 
other  execution  creditors.  Kercheval  v.  Har- 
ney, Meigs  (Tenn.)  403. 

Condition  of  the  Goods.  —  The  plaintiff  in  ex- 
ecution has  no  remedy  in  damages  under  a 
forthcoming  bond  by  reason  of  deterioration 
in  value  of  property,  though  the  property 
when  delivered  is  worn  and  dilapidated,  pro- 
vided this  wear  be  the  result  of  legitimate  use 
pending  the  time  for  delivery.  Walker  v. 
Chambers,  S5  Ga.  136. 

But  the  obligors  in  the  bond  are  responsible 
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Performance  of  Condition  of  Bond.    DELIVER  Y  BONDS. 


Excuses  for  Nonperformance. 


The  Tender  Must  Be  Made  at  the  Time  and  Place  Stipulated  in  the  Bond,  and  if  it  is  made 
on  a  subsequent  day,  or  at  another  place,  it  is  unavailing  to  save  a  breach  ot 

theNoUce  to  Deliver  the  property,  or  a  demand,  is  never  necessary  except  when 
no  time  is  fixed  by  the  bond  for  the  delivery.2 

2  Satisfaction  of  Execution.  —  This  is  the  alternative  by  the  performance  of 
which  the  obligors  may  discharge  themselves  from  the  penalty  of  failure  to 
deliver  the  property;  and  it  includes  payment  of  interest,  costs,  and  the 
sheriff's  commissions.3  T, 

3  Excuses  for  Nonperformance  —  a.  Supersedeas  TO  Judgment.  —  It, 
before  the  day  fixed  for  the  delivery  of  the  property  to  the  officer,  a  writ  ot 
supersedeas  be  awarded  to  the  judgment  against  the  defendant,  compliance 
with  the  condition  of  the  bond  is  unnecessary.  There  is  no  forfeiture  by  fail- 
ure to  deliver,  and  no  judgment  can  be  had  upon  the  bond  as  forfeited.  1  his 
rule  does  not  apply,  however,  where  a  supersedeas  is  granted  after  the  tor- 

b  Injunction  Against  Enforcement  of  Judgment.  —  Failure  to 
deliver  property  under  the  bond  is  likewise  excused  by  the  issuance  before 


for  the  consequences  of  wanton  injury  or  negli- 
gent waste  to  the  goods  while  in  the  hands  of 
the  defendant.    Creswellw.  Woodside,  8  Colo. 

Arid  it  seems  that  when  the  bond  is  forfeited 
by  failure  to  deliver  all  the  property,  the  obli- 
gation of  the  sureties  should  be  measured  by 
the  value  of  the  property  at  the  time  of  seiz- 
ure, without  respect  to  its  subsequent  de- 
terioration as  a  consequence  of  reasonable 
use.    Hart  v.  Thomas,  75  Ga.  529. 

1.  Tender  Eequired  at  Time  and  Place  Named 
in  Bond.  —  Mapp  v.  Thompson,  9  Ga.  42; 
Hagan  v.  Tobin,  5  Dana  (Ky.)  264;  Martin  v. 
England,  5  Yerg.  (Tenn.)  313;  Adler  v.  Green, 
18  W.  Va.  201. 

The  terms  of  the  bond  cannot  be  varied  by 
parol  evidence  of  an  arrangement  with  the 
sheriff  whereby  the  latter  agreed  to  waive  a 
strict  compliance  therewith.  King  v.  Castlen, 
91  Ga.  488. 

Substantial  Compliance  as  to  Time.  —  If  prop- 
erty be  delivered  in  time  for  sale  on  the  day 
stipulated,  though  not  at  the  hour  set,  but  so 
that  it  might  have  been  sold  without  detri- 
ment to  the  creditor,  the  forfeiture  is  thereby 
saved.  A  substantial  compliance  with_  the 
condition  in  this  respect  is  all  that  is  required. 
Chancellor  v.  Vanhook,  2  B.  Mon.  (Ky.)  447; 
Martin  v.  England,  5  Yerg.  (Tenn.)  313. 

Acceptance  and  Sale  of  the  Property  at  a  Date 
Subsequent  to  That  Fixed  for  Delivery  will  not 
waive  the  forfeiture,  and  depreciation  in  price 
since  the  day  fixed  by  the  bond  may  be  re- 
covered. Giddens  v.  Dismukes,  29  Ga.  110; 
Minor  v.  Lancashire,  4  How.  (Miss.)  347. 

Variance  Between  Day  of  Sale  and  Day  for  De- 
livery Specified  in  Bond.  —  If  the  forthcoming 
bond  fixes  a  day  of  sale  different  from  the 
date  of  delivery,  and  upon  the  latter  date  the 
debtor  produces  the  property  at  the  place  of 
sale,  ready  for  delivery  to  the  officer,  this  is  a 
performance  of  the  condition  of  the  bond,  and 
the  penalty  for  forfeiture  cannot  attach. 
Adler  v.  Green,  18  W.  Va.  201. 

2.  Notice  to  Deliver  Not  Necessary  —  Time  of 
Delivery  Fixed  by  Bond.  —  Mitchell  v.  Merrill,  2 
Blackf.  (Ind.)  87,  18  Am.  Dec.  128;  Hunter  v. 
Brown,  68  Ind.  225. 


In  Georgia  the  general  rule  is  that  where  a 
claim  has  been  interposed  to  property  levied 
on  under  execution,  and  a  forthcoming  bond 
given  by  the  claimant,  there  must  be,  on  dis-  ^ 
missal  of  the  claim,  a  new  advertisement  of 
the  property  levied  on  in  order  to  give  the 
claimant  an  opportunity  to  deliver  it.  Lassi- 
ter  v.  Byrd,  55  Ga.  606. 

Notice  Dispensed  with  by  Inability  to  Perform. 
—  In  any  case,  if  it  be  shown  that  delivery  has 
been  refused,  or  that  the  property  has  been 
destroyed,  consumed,  or  so  disposed  of  before 
the  time  for  delivery  arrived  as  to  make  its 
delivery  impossible,  the  penalty  of  forfeiture 
is  thereby  incurred,  and  no  notice  to  deliver 
need  be  proven.  Stinson  v.  Hall,  54  Ga.  676; 
Lassiter  u.  Byrd,  55  Ga.  606;  Bowen  v.  Penny, 
76  Ga.  743;  Anderson  v.  Banks,  92  Ga.  121. 

3.  Satisfaction  of  Execution.  —  Gray  v.  Bowls, 
1  Dev.  &  B.  L.  (18  N.  Car.)  437;  Bernard  v. 
Scott,  3  Rand.  (Va.)  522. 

4.  Supersedeas  Before  Forfeiture.  —  Flowers  v. 
Fletcher,  Sneed  (Ky.)  225;  Rucker  v.  Harri- 
son, 6  Munf.  (Va.)  181. 

5.  Supersedeas  After  Forfeiture.  —  A  superse- 
deas obtained  to  the  original  judgment  after 
forfeiture  ol  the  forthcoming  bond  will  not 
preclude  the  party  from  his  right  to  have  exe- 
cution awarded  on  the  bond,  which  is  a  bar  to 
all  proceedings  on  the  former  judgment  and 
has  itself  the  force  of  a  judgment;  for  if  it  did, 
the  plaintiff  would  lose  his  damages  on  the 
aggregate  amount  of  the  forthcoming  bond  to 
which  he  is  entitled  on  performance.  Spencer 
v.  Pilcher,  10  Leigh  (Va.)  512.  . 

The  right  of  the  plaintiff  to  have  judgment 
entered  on  the  forthcoming  bond  after  a  super- 
sedeas to  the  first  judgment  has  also  been  im- 
pliedly sanctioned  by  the  Court  of  Appeals  of 
Virginia  by  awarding  a  second  supersedeas  to 
the*  judgment  entered  on  the  forthcoming 
bond  instead  of  quashing  it  or  regarding  it  as 
a  contempt  of  the  order  allowing  the  superse- 
deas to  the  original  judgment.  Monroe  v. 
Webb,  4  Munf.  (Va.)  73-  See  also  Bell  v. 
Bugg,  4  Munf.  (Va.)  260,  where  a  supersedeas 
to  the'  original  judgment  was  extended  to  the 
judgment^subsequently  obtained  on  the  forth- 
coming bond. 
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the  day  for  delivery  of  an  injunction  forbidding  the  enforcement  of  the  orig- 
inal execution,  or  prohibiting  a  sale  of  the  property.1 

c.  Loss  or  Destruction  of  Property.  —  Some  statutes  regulating  forth- 
coming and  delivery  bonds  provide  that  the  property  shall  be  held  at  the  risk 
of  the  defendant,2  but  in  some  jurisdictions  it  is  held  that  if  the  property  is 
lost  by  death  or  through  inevitable  occurrences  beyond  the  control  of  the 
defendant,  the  performance  of  the  condition  of  the  bond  to  deliver  the  prop- 
erty is  excused.3 

^.  Seizure  under  Paramount  Title  or  Judicial  Process. —  it  is 
sufficient  justification  for  nondelivery  that  the  property  secured  by  the  bond 
was  at  the  time  of  seizure  the  property  of  a  third  person,  who  has  since 
claimed  or  taken  possession  of  it,  or  that  it  has  been  seized  by  virtue  of  a 
prior  lien  or  valid  judicial  proceeding  or  legal  writ,  unless  it  be  shown  that 
the  second  writ  was  sued  out  in  the  interest  of  the  debtor  or  in  collusion  with 
him.4 

VIII.  Forfeiture  of  Bond  —  1.  Proof  of  Forfeiture.  —  It  has  been  held 
under  a  statute  providing  that  in  the  event  of  actual  forfeiture  the  bond  shall 
be  returned  into  court  with  the  execution  on  which  it  was  based,  that  such  a 
return  is  prima  facie  evidence  of  forfeiture,  because,  if  it  had  not  been  for- 
feited, the  bond  would  presumably  have  been  surrendered  to  the  obligors.* 
But  the  usual  mode  of  proving  forfeiture  is  by  a  recital  of  that  fact  indorsed 
on  either  the  bond  or  the  execution  by  the  officer,  and  returned  into  court;6 


1.  Injunction  Against  Judgment  Before  Forfeit- 
ure of  Bond  —  Georgia.  —  Whelchel  v.  Duckett, 
91  Ga.  132. 

West  Virginia.  —  Hull  v.  Bloss,  27  W.  Va. 
654- 

In  Wilson  v.  Stevenson,  2  Call  (Va.)  213,  the 
court  decided  that  if  the  forthcoming  bond  be 
not  forfeited  at  the  time  when  the  injunction 
issues,  the  penalty  is  saved,  because  the  com- 
pliance with  the  condition  would  be  useless, 
as  I  he  property  must  have  been  restored  as 
soon  as  it  was  delivered  to  the  sheriff,  and, 
therefore,  the  law  will  dispense  with  the  de- 
livery. But  if  the  forthcoming  bond  is  for- 
feited before  the  injunction  issues,  the  injunc- 
tion does  not  discharge  it,  but  the  obligors 
still  continue  liable. 

Dissolution  of  Injunction.  —  If  the  injunction 
be  dissolved  before  the  time  for  performance, 
the  penalty  of  forfeiture  attaches  in  case  of 
nondelivery.    Pay  v.  Shanks,  56  Ind.  554. 

2.  Property  Held  at  Risk  of  Obligors.  —  See 
the  various  local  codes  and  statutes  in  the 
United  States. 

The  Alabama  statute  provides  that  if  the 
property  die  or  be  destroyed  before  the  day 
for  its  delivery,  through  no  fault  of  the  obli- 
gors, they  may,  upon  tender  of  the  value 
thereof,  be  released  from  the  penalty  of  for- 
feiture.   Code  Ala.  (1896),  §  1919. 

3.  Delivery  Excused  by  Unavoidable  Loss.  — 
Phillipi  v.  Capell,  38  Ala.  575;  Laughlin  v. 
Ferguson,  6  Dana  (Ky.)  in,  holding  that  the 
death  of  slaves  before  the  day  fixed  in  a  forth- 
coming bond  for  their  delivery  would  excuse 
the  defendant  from  liability  for  failure  to  de- 
liver them;  Young  v.  Pickens,  45  Miss.  553, 
holding  that  the  emancipation  of  slaves  before 
the  day  of  delivery  was  not  sufficient  excuse; 
Atkinson  v.  Foxworth,  53  Miss.  741,  holding 
that  the  death  of  live  stock  was  a  sufficient 
excuse  for  nondelivery.  See  also  Cole  v.  Fen- 
wick, _  Gilmer  (Va.)  134,  in  which  case  this 
question  was  adverted  to  but  not  decided. 


4.  Seizure  under  Paramount  Title  or  Judicial 
Process  —  Alabama.  —  Boiling  v.  Vandiver,  91 
Ala.  375;  Watson  v.  Simmons,  91  Ala.  '567. 
But  see  contra.  Jemison  v.  Cozens,  3  Ala.  636. 

Indiana.  —  Koeniger  v.  Creed,  58  Ind.  554. 
Kentucky.  —  Laughlin  v.  Ferguson,  6  Dana 
(Ky.)  in;  Hayman  v.  Hailam,  79  Ky.  389. 
Oregon.  —  Duncan  v.  Thomas,  1  Oregon  314. 
Tennessee.  —  Kercheval   v.  Harney,  Meigs 
(Tenn.)  403. 

Replevin  by  Obligors  Against  Officer.  —  As  to 
the  right  of  the  obligor  in  a  bond  to  maintain 
replevin  against  an  officer  removing  the  prop- 
erty under  another  writ,  see  Roberts  v.  Dunn, 
71  111.  46;  Pugh  v.  Calloway,  10  Ohio  St.  488. 

Outstanding  Title.  —  Neither  principal  nor 
surety  can  set  up  an  outstanding  title,  an  un- 
satisfied mortgage,  or  a  qualified  interest  only 
in  the  principal  as  an  excuse  for  nondelivery. 
This  would  be  a  fraud  upon  the  creditor.  The 
obligor  might  have  paid  the  mortgage  and  so 
complied  with  the  condition  of  the  bond.  But 
the  measure  of  damage  in  such  a  case  is  the 
actual  loss  sustained,  i.  e.,  the  excess  of  the 
value  of  the  property  over  the  mortgage  lien, 
which  had  the  preference.  Dehler  -■.  Held,  50 
111.  491;  Walker  v.  Shotwell,  13  Smed.  &  M. 
(Miss.)  544. 

5.  Proof  of  Forfeiture  —  Return  of  Bond  with 
Execution.  —  Talbert  v.  Melton,  9  Smed.  &  M 
(Miss.)  9;  Hyman  v.  Seaman,  33  Miss.  1S5. 

The  Mississippi  statute  did  not  require  any 
indorsement  of  forfeiture  on  the  bond  itself, 
but  merely  required  its  return  into  court  with 
the  execution  on  which  it  was  based,  and  such 
return  was  held  to  be  prima  facie  evidence 
of  a  forfeiture.  Barker  v.  Planters'  Bank,  5 
How.  (Miss.)  566  Talbert  v.  Melton,  9  Smed. 
&  M.  (Miss.)  9. 

6.  Indorsement  of  Forfeiture  on  Bond  or  Execu- 
tion—  Arkansas.  —  Pelham  v.  Page,  6  Ark. 
148;  McKisick  v.  Brodie,  6  Ark.  375. 

Georgia. — Janes  v.  Horton,  32  Ga.  245,  79 
Am.  Dec.  300. 
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and  such  return  is  generally  held  to  be  prima  facie  evidence  of  the  fact  of  for- 
feiture,1 though  it  has  been  held  that  it  is  conclusive  evidence.2 

2.  Effect  of  Forfeiture  —  a.  Effect  on  the  Parties.  —  By  forfeiture  of 
the  bond  the  obligors  therein,  principal  and  sureties,  become  liable  for  the 
original  judgment,  and  the  penalty  of  the  bond  becomes  enforceable  by  the 
obligee  in  the  manner  prescribed  by  law.3 

b.  Effect  on  the  Bond.  —  The  effect  of  forfeiture  on  the  forthcoming 
bond  varies  with  the  statutes  of  the  several  states.  In  many  states  the  bond 
by  forfeiture  becomes  a  judgment,  with  the  lien  of  a  judgment  upon  the 
property  of  the  obligor.  This  judgment  is  given  by  operation  of  law  conse- 
quent upon  the  fact  of  forfeiture,  and  execution  may  issue  without  interven- 
ing process.4    In  some  jurisdictions  the  statutes  provide  that  when  a  bond  is 


Kentucky.  —  Trotter  v.  Hannegan,  2  A.  K. 
Marsh.  (Ky.)  319;  Fields  v.  Whitaker,  Sneed 
(Ky.)  179;  Flowers  v.  Fletcher,  Sneed  (Ky.) 
225. 

Mississippi.  —  Pritchard  v.  Myers,  11  Smed. 
&  M.  (Miss.)  169;  Williams  v.  Crutcher,  5 
How.  (Miss.)  71,  35  Am.  Dec.  422;  Patterson 
v.  Denton,  Smed.  &  M.  Ch.  (Miss.)  592. 

Virginia.  —  Nicolas  v.  Fletcher,  1  Wash. 
(Va.)  330;  Cunningham  v.  Mitchell,  4  Rand. 
(Va.)  189. 

West  Virginia.  —  Adler  v.  Green,  18  W.  Va. 
209. 

Return  of  Forfeiture  Required  by  Statute.— 

Pelham  v.  Page,  6  Ark.  148;  McKisick  v. 
Brodie,  6  Ark.  375;  Fields  v.  Whitaker,  Sneed 
(Ky.)  179;  Flowers  v.  Fletcher,  Sneed  (Ky.)  225. 

How  Return  Is  Made.  —  In  the  absence  of 
statutory  direction,  it  would  seem  that  any 
indorsement,  whether  upon  the  bond  itself  or 
upon  the  execution,  is  sufficient  if  it  makes 
clear  the  fact  of  forfeiture.  Brander  v.  Bobo, 
12  La.  Ann.  616;  Wanzer  v.  Barker,  4  How. 
(Miss.)  363;  Jones  v.  Mississippi,  etc.,  R.  Co., 
5  How.  (Miss.)  407;  Barker  v.  Planters'  Bank, 

5  How.  (Miss.)  566;  Shields  v.  Graves,  6  How. 
(Miss.)  262. 

Variance  Between  Return  and  Bond.  —  It  is  im- 
material that  the  officer's  return  be  variant 
from  the  bond,  provided  the  bond  itself  agrees 
with  the  execution.    Buchanan  v.  Maynadier, 

6  Call.  (Va.)  1. 

False  Return.  —  If  the  officer  falsely  returns 
the  bond  forfeited,  the  court  whence  the  exe- 
cution issued,  in  the  exercise  of  its  authority 
to  supervise  the  execution  of  its  own  judg- 
ments and  correct  abuses  therein,  may  afford 
relief  or  protect  a  party  from  injury  by  the 
wrong.  But  the  remedy  of  the  party  wronged 
is  not  limited  to  the  court  whence  the  process 
issued,  for  equity  will,  in  an  appropriate 
case,  afford  relief  against  the  false  return. 
Hagan  v.  Tobin,  5  Dana  (Ky.)  264. 

1.  Effect  of  Return  —  Prima  Facie  Evidence  of 
Forfeiture  —  Alabama. — Anderson  v.  Rhea,  7 
Ala.  104. 

Georgia.  —  Janes  v.  Horton,  32  Ga.  245,  79 
Am.  Dec.  300. 

Kentucky.  —  Trotter  v.  Hannegan,  2  A.  K. 
Marsh.  (Ky.)  319. 

Mississippi.  —  Williams  v.  Crutcher,  5  How. 
(Miss.)  71,  35  Am.  Dec.  422;  Pritchard  v. 
Myers,  11  Smed.  &  M.  (Miss.)  169;  Patterson 
v.  Denton,  Smed.  &  M.  Ch.  (Miss.)  592. 

Virginia.  —  M'Kinster  v.  Garrott,  3  Rand. 
<Va.)  554;  Bernard  v.  Scott,  3  Rand.  (Va.)  522; 
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Pleasants  v.  Lewis,  1  Wash.  (Va.)  273;  Nicho- 
las v.  Fletcher,  1  Wash.  (Va.)  330;  Burke  v. 
Levy,  1  Rand.  (Va.)  1;  Jones  v.  Raine,  4  Rand. 
(Va.)  386;  Cunningham  v.  Mitchell,  4  Rand. 
(Va.)  189;  Cole  v.  Fenwick,  Gilmer  (Va.)  134. 

West  Virginia.  —  Adler  v.  Green,  18  W.  Va. 
201. 

If  the  Bond  Is  Irregular  in  Form,  the  officer's 
return  is  not  even  pri?na  facie  evidence  of  for- 
feiture.   Adler  v.  Green,  18  W.  Va.  201. 

2.  Return  of  Forfeiture  Held  Conclusive. —  In 
Ruddell  v.  Magruder,  11  Ark.  578,  it  was  said 
that  when  the  bond  has  been  forfeited,  it  has 
by  operation  of  law  the  force  and  effect  of  a 
judgment  on  which  execution  may  issue,  and 
the  sheriff's  return  to  that  effect  is  conclusive 
record  evidence  of  the  fact  of  forfeiture  and 
cannot  be  contradicted  by  parol  evidence,  even 
at  the  return  term. 

3.  Effect  of  Forfeiture  on  Parties  —  Liability  for 
Original  Judgment.  —  Laughlin  v.  Ferguson,  6 
Dana  (Ky.)  in;  Garland  v.  Lynch,  1  Rob. 
(Va.)  576;  Robinson  v.  Sherman,  2  Gratt.  (Va.) 
178,  44  Am.  Dec.  381;  Leake  v.  Ferguson,  2 
Gratt.  (Va.)  419. 

Estoppel.  —  Where  the  bond  forfeited  has  the 
effect  of  a  judgment  it  operates  against  the 
sureties  as  an  estoppel  to  deny  their  original 
obligation.  Neil  v.  Beaumont,  3  Head  (Tenn.) 
627. 

Nor  can  the  surety  go  into  equity  apart  from 
his  principal  to  question  the  original  judg- 
ment. Baine  v.  Williams,  10  Smed.  &  M. 
(Miss.)  113. 

4.  Forfeited  Bond  Given  Effect  of  Judgment  — 
Alabama.  —  Brooks  v.  Harrison,  2  Ala.  209; 
Code  Ala.  1896,  §  1917. 

Arkansas.  —  Eddins  v.  Graddy,  28  Ark.  500; 
Douglas  v.  Twombly,  25  Ark.  124;  Cochran  v. 
Jordan,  16  Ark.  625;  Biscoe  v.  Sandefur,  14 
Ark.  568;  Kelly  v.  Garvin,  12  Ark.  613;  Rud- 
dell v.  Magruder,  n  Ark.  578;  Ex  p.  Reardon, 
9  Ark.  450. 

Mississippi.  —  Moody  v.  Harper,  38  Miss. 
599;  Witherspoon  v.  Spring,  3  How.  (Miss.) 
60,  32  Am.  Dec.  310;  Clark  v.  Anderson,  2 
How.  (Miss.)  853. 

Tennessee.  —  Memphis  Water  Co.  v.  Magens, 
15  Lea  (Tenn.)  37. 

Texas.  —  Burton  v.  Miller,  14  Tex.  299. 

Virginia.  —  Jones  v.  Myrick,  8  Gratt.  (Va.) 
179;  Terry  v.  Wooding,  2  Patt.  &  H.  (Va.)  178. 

West  Virginia.  —  Hall  v.  Wadsworth,  35  W. 
Va.  375;  Cabell  v.  Given,  30  W.  Va.  760. 

See  also  the  various  local  codes  and  statutes 
in  the  United  States. 
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forfeited  a  summary  judgment  may  be  entered  on  motion,  while  in  others  the 
remedy  is  by  action  on  the  bond.1 

c.  Effect  on  Original  Judgment.  —  When  the  bond  by  forfeiture 
acquires  the  force  of  a  judgment,  the  extinguishment  of  the  former  judgment  i 
and  of  its  lien  follows  as  a  necessary  result,  for  the  law  will  not  permit  two 
judgments  to  exist  at  the  same  time  against  the  same  parties  and  for  the  same  | 
debt.    The  remedy  of  the  plaintiff  is  under  the  new  judgment  against  the  I 
parties  to  the  bond.2    When  no  such  effect  is  given  to  the  act  of  forfeiture, 


Recital  of  Statute  in  Bond  Not  Required.  —  As 

the  effect  of  a  judgment  is  given  to  a  forfeited 
forthcoming  bond  by  operation  of  law',  it  is 
immaterial  that  the  provision  of  the  statute  is 
not  recited  in  the  bond,  for  the  resulting  judg- 
ment is  independent  of  any  recital  therein. 
Douglas  v.  Twombly,  25  Ark.  124. 

Collateral  Attack  on  Judgment.  —  The  rule 
that  a  judgment  cannot  be  questioned  collater- 
ally applies  to  a  forfeited  forthcoming  bond  to 
which  is  given  by  statute  the  effect  of  a  judg- 
ment. Biscoe  v.  Sandefur,  14  Ark.  568;  Kelly 
v.  Lank,  7  B.  Mon.  (Ky.)  220. 

Review  of  Judgment.  —  Relief  after  forfeiture 
in  these  cases  cannot  be  had  at  law  either  by 
motion  to  quash  or  by  writ  of  error  as  upon  an 
ordinary  judgment.  Brooks  v.  Harrison,  2 
Ala.  209;  Ruddell  v.  Magruder,  11  Ark.  578; 
Clow  v.  Tharpe,  3  Smed.  &  M.  (Miss.)  64. 

Nor  can  such  a  judgment  be  reviewed  by 
the  court  in  which  it  is  rendered.  An  act 
authorizing  an  inferior  court  to  readjudicate, 
revise,  and  reverse  its  own  judgments  ren- 
dered upon  forfeited  delivery  bonds  is  uncon- 
stitutional as  in  derogation  of  the  appellate 
authority  vested  in  the  Supreme  Court  of 
Arkansas.    Byrd  v.  Brown,  5  Ark.  709. 

Date  of  Judgment.  —  When  the  statute  re- 
quires that  the  bond  forfeited  shall  be  returned 
to  the  clerk  of  the  court  out  of  which  the  ex- 
ecution issued,  to  have  thereupon  the  force  and 
effect  of  a  judgment,  the  lien  of  the  judgment 
dates  from  the  return  of  the  bond  to  the 
clerk's  office,  and  not  from  the  time  of  forfeit- 
ure. Terry  v.  Woodin,  2  Patt.  &  H.  (Va.) 
178;  Jones  v.  Myrick,  8  Gratt.  (Va.)  179;  Cabell 
v.  Given,  30  W.  Va.  760. 

Irregularities.  —  It  has  been  held  that  the 
officer's  failure  to  return  the  bond  forfeited 
within  the  time  required  by  law  does  not  affect 
the  judgment  on  the  bond,  which  becomes 
operative  at  the  time  and  by  the  fact  of  forfeit- 
ure. Ruddell  v.  Magruder,  11  Ark.  578;  Kelly 
v.  Garvin,  12  Ark.  613;  Cochran  v.  Jordan.  16 
Ark.  625;  Douglas  v.  Twombly,  25  Ark.  124; 
Eddins  v.  Graddy,  28  Ark.  500;  Minor  v.  Lan- 
cashire, 4  How.  (Miss.)  347. 

Qualifications.  —  The  judgment  on  a  delivery 
bond  forfeited  is  governed  by  the  law  ap- 
plicable to  judgments  in  general  in  respect  to 
the  period  of  limitations.  Burton  v.  Miller,  14 
Tex.  299.  Yet  a  judgment  thus  obtained  is 
not  for  all  purposes  identical  with  an  ordinary 
judgment,  for,  being  rendered  by  act  of  the 
law  alone,  without  the  intervention  of  courts 
or  parties,  such  judgment  only  will  result  as 
might  be  legally  rendered.  Moody  v.  Harper. 
38  Miss.  599;  Memphis  Water  Co.  v.  Magens, 
15  Lea  (Tenn.)  37. 

1.  See  infra,  this  title.  Enforcement  of  Bond 
After  Forfeiture. 

2.  Original  Judgment  Extinguished  on  Forfeit- 


ure of  Bond  —  United  States.  —  U.  S.  v.  Graves 
2  Brock.  (U.  S.)  379. 

Arkansas.  —  Whiting  v.  Beebe,  12  Ark.  421; 
Kelly  v.  Garvin,  12  Ark.  613;  Wright  v.  Yell,' 
13  Ark.  503,  58  Am.  Dec.  336:  Biscoe  v.  Sandel  I 
fur,  14  Ark.  568;  Smiser  v.  Robertson,  16  Ark. 
599;  Cochran  v.  Jordan,  16  Ark  625;  Lawson 
v.  Jordan,  19  Ark.  297,  70  Am.  Dec.  596; 
Frazier  v.  McQueen,  20  Ark.  68;  Douglas  v. 
Twombly,  25  Ark.  124;  Lipscomb  v.  Grace,  26 
Ark.  231. 

Kentucky.  —  Chitty  v.  Glenn,  3  T.  B.  Mon. 
(Ky.)  424. 

Mississippi.  —  Connell  v.  Lewis,  Walk. 
(Miss.)  251;  Davis  v.  Dixon,  1  How.  (Miss.) 
64,  26  Am.  Dec.  695;  Weathersby  v.  Proby,  1 
How.  (Miss.)  98;  Clark  v.  Anderson,  2  How. 
(Miss.)  852;  Witherspoon  v.  Spring,  3  How. 
(Miss.)  60,  32  Am.  Dec.  310;  U.  S.  Bank  v. 
Patton,  5  How.  (Miss.)  200,  35  Am.  Dec.  428; 
Chilton  v.  Cox,  7  Smed.  &  M.  (Miss.)  791; 
McComb  v.  Ellett,  8  Smed.  &  M.  (Miss.) 
505;  Robinson  v.  Tainter,  8  Smed.  &  M. 
(Miss.)  613;  Pritchard  v.  Myers,  n  Smed.  & 
M.  (Miss.)  169. 

Tennessee.  —  Young  v.  Read,  3  Yerg.  (Tenn.) 
297. 

Virginia. — Jones  v.  Myrick,  8  Gratt.  (Va.) 
179- 

See  also  the  statutes  in  other  jurisdictions. 

Execution  Liens.  —  The  liens  of  former  ex- 
ecutions fall  with  the  judgments  upon  which 
they  depend,  and  the  property  then  becomes 
subject  to  the  claims  of  other  creditors  and  to 
levy  under  other  executions.  Neale  v.  Jeter, 
20  Ark.  98;  Trenary  v.  Cheever,  48  111.  28; 
Clark  v.  Anderson,  2  How.  (Miss.)  852; 
Malone  v.  Abbott,  3  Humph.  (Tenn.)  532; 
Lester's  Case,  4  Humph.  (Tenn.)  383;  Lusk  v. 
Ramsay,  3  Munf.  (Va.)  417. 

A  Second  Execution  issued  on  the  original 
judgment,  after  forfeiture  of  the  bond,  is  void, 
may  be  quashed  on  motion,  and  conveys  no 
title  to  a  purchaser  thereunder.  The  original 
judgment  having  been  extinguished,  the  ex- 
ecution rests  in  fact  upon  no  judgment. 
Wright  v.  Yell,  13  Ark.  503,  58  Am.  Dec.  336; 
Witherspoon  v.  Spring,  3  How.  (Miss.)  60,  32 
Am.  Dec.  310;  King  v.  Terry,  6  How.  (Miss.) 
513;  McComb  v.  Ellett.  8  Smed.  &  M.  (Miss.) 
505;  Young  v.  Read,  3  Yerg.  (Tenn.)  297. 

And  the  result  is  the  same  when  execution 
has  issued  upon  the  original  judgment  after 
an  order  quashing  the  bond,  if  the  order  be 
void  because  made  after  the  return  term,  for 
the  bond  and  the  judgment  consequent  there- 
on are  still  in  force  notwithstanding  the  order 
of  quashal.  Dowd  v.  Hunt,  10  Smed.  &  M. 
(Miss.)  414;  Moody  v.  Harper,  28  Miss.  615. 

The  Alabama  doctrine,  however,  it  seems,  is 
opposed.  The  cases  in  that  state  hold  that 
when  the  lien  of  an  execution  has  once  at- 
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the  original  judgment  and  its  lien  still  subsist,  and  the  creditor  may  proceed 
either  upon  the  original  judgment  or  upon  the  bond.1 

In  Case  of  Separate  Suits  Against  Parties  Severally  Liable  for  the  Same  Debt,  the  giving 
and  forfeiture  of  a  forthcoming  bond  by  one  do  not  operate  as  a  satisfaction 
of  the  judgment  against  the  other,  because  only  the  actual  payment  of  one  of 
several  judgments  against  different  defendants  for  the  same  debt  can  work  a 
satisfaction  of  the  others.2 

Joint  Judgments.  —  When  a  bond  is  given  by  one  of  several  execution  defend- 
ants upon  a  joint  judgment  it  is  held  that  those  who  do  not  join  therein  are 
by  forfeiture  discharged  from  the  obligation  of  the  judgment.3 

IX.  Defenses  and  Relief  After  Forfeiture  —  1.  Defenses  at  Law  — 
a.  When  Available.  — When  an  action  is  brought  on  a  forfeited  forthcoming 
bond,  it  may  be  defended  against  just  as  where  an  action  is  brought  on  any 
other  instrument  on  which  a  recovery  may  be  had;  4  and  obviously  it  is  only 
when  a  legal  proceeding  is  instituted  to  obtain  a  judgment  on  the  bond,  as  by 
action  or  motion  after  forfeiture,  that  a  defense  may  be  interposed,  because 
in  cases  where  the  bond  acquires  by  forfeiture  the  effect  of  a  judgment  the 
only  relief  is  in  equity.5 

b.  Grounds  of  Defense  at  Law  —  (i)  Non  Est  Factum.  —  The  defense 
of  non  est  factum  is  available  in  an  action  on  a  forthcoming  bond,  just  as  it  is 
in  an  action  on  any  other  bond.6 

(2)  Satisfaction  of  Original  Judgment.  —  A  satisfaction  of  the  original  judg- 


tached  lo  the  personal  property  of  a  debtor,  it 
cannot  be  divested  by  the  taking  and  forfeiture 
of  a  forthcoming  bond,  but  the  execution 
issued  thereon  continues  the  lien  of  the  previ- 
ous execution.  Hopkins  v.  Land,  4  Ala.  427; 
Caperton  v.  Martin.  5  Ala.  217;  Branch  Bank 
v.  Curry,  13  Ala.  304. 

Remedy  of  Creditor.  —  The  creditor's  remedy 
is  upon  the  bond,  which  by  forfeiture  has 
acquired  the  force  and  effect  of  a  judgment. 
Lusk  v.  Ramsay,  3  Munf.  (Va.)  417.  This  is 
the  doctrine  most  consistent  with  the  theory 
that  the  original  judgment  is  superseded  by 
the  judgment  on  the  bond.  There  are,  how- 
ever, cases  which  hold  that  the  bond  forfeited 
is  not  an  entire  satisfaction  of  the  first  judg- 
ment, but  that  if  the  judgment  upon  the  bond 
be  quashed  for  inherent  defects,  the  remedy 
under  the  original  judgment  still  remains,  its 
lien  subsisting  for  the  purpose,  although  until 
quashed  the  bond  is  a  bar  to  any  further  pro- 
ceedings upon  the  original  judgment.  The 
judgment  on  the  bond  is  in  this  view  only  an 
additional  security  for  the  creditor's  benefit. 

He  may  waive  it  if  he  will,  and  may  at  his 
election  sue  out  execution  on  the  original  judg- 
ment or  on  the  forfeited  bond.  Garland  v. 
Lynch,  1  Rob.  (Va.)  576;  Jones  v.  Myrick,  8 
Gratt.  (Va.)  179;  Randolph  v.  Randolph,  3 
Rand.  (Va.)  490;  Rhea  v.  Preston,  75  Va.  757; 
Cole  v.  Robertson,  6  Tex.  356,  55  Am.  Dec. 
784. 

Review  of  Original  Judgment.  —  When  the 
original  judgment  is  extinguished  by  forfeit- 
ure it  cannot  be  afterwards  reviewed  by  writ 
of  error.  Taylor  v.  Powers,  3  Ala.  285;  Phil- 
lips v.  Wills,  14  Ark.  595;  Cochran  v.  Jordan, 
16  Ark.  625;  Rector  v.  Harris,  19  Ark.  265; 
Douglas  v.  Twombly,  25  Ark.  124;  Stamps  v. 
Newton,  3  How.  (Miss.)  34;  Sanders  v.  Mc- 
Dowell, 4  How.  (Miss.)  9. 

And  the  original  judgment  being  thus  ex- 
tinguished, the  defendant  is  estopped  by  the 
judgment  on  the  bond  from  questioning  in 
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equity  the  validity  of  the  former  judgment, 
though  before  forfeiture  he  might  have  been 
relieved  therefrom.  Robb  v.  Halsey,  n  Smed. 
&  M.  (Miss.)  140. 

After  a  statutory  judgment  obtained,  the 
original  judgment  cannot  be  impeached  col- 
laterally by  motion  to  quash  the  statutory 
judgment.  Frazier  v.  McQueen,  20  Ark.  68; 
Black  v.  Nettles,  25  Ark.  606.  Nor  can  the 
original  judgment  be  thereafter  amended,  for 
defects  should  have  been  considered  at  the  re- 
turn term  of  the  bond.  Douglas  v.  Twombly, 
25  Ark.  124;  Burns  v.  Stanton,  2  Smed.  &  M. 
(Miss.)  457-  . 

1.  Original  Judgment  Not  Extinguished  on 
Forfeiture  of  Bond.  —  Under  the  Illinois  statute, 
if  the  property  is  not  restored,  the  sheriff  may 
proceed  with  the  execution  as  if  no  levy  had 
been  made.  Ambrose  v.  Weed,  11  111.  488; 
Martin  v.  Charter,  27  111.  294;  Trenary  v. 
Cheever,  48  111.  28.  And  see  the  statutes  in 
other  jurisdictions. 

2.  Separate  Judgments  Against  Defendants 
Severally  Liable  for  Same  Debt.  —  M'Nutt  v. 
Wilcox,  3  How.  (Miss.)  417;  Benton  v.  Crow- 
der,  7  Smed.  &  M.  (Miss.)  185. 

3.  Bond  Given  by  One  of  Several  Joint  Judgment 
Creditors.  —  M'Nutt  v.  Wilcox,  3  How.  (Miss.) 
417;  Field  v.  Morse,  1  Smed.  &  M.  (Miss.)  347; 
Coffee  v.  Planters'  Bank,  n  Smed.  &  _M. 
(Miss.)  458,  49  Am.  Dec.  68;  Camp  v.  Laird, 
6  Yerg.  (Tenn.)  246;  Brown  v.  M'Donald,  8 
Yerg.  (Tenn.)  158,  29  Am.  Dec.  112;  Dent 
v.  Wait,  9  W.  Va.  41.  See  contra,  Williams  z>. 
Wright,'  9  Humph.  (Tenn.)  493;  Robinson 
v.  Sherman,  2  Gratt.  (Va.)  178,  44  Am.  Dec. 
381;  Leake  v.  Ferguson,  2  Gratt.  (Va.)4i9. 

4.  Defenses  to  Actions  on  Bonds.  —  Dugan  v. 
Fowler,  14  Ark.  132. 

5.  Forfeited  Bond  Given  Effect  of  Judgment  — 
Relief  Only  in  Equity.  —  See  infra,  this  section, 
Relief  in  Equity. 

6.  Non  Est  Factum.  —  King  v.  Smith,  2  Leigh 
(Va.)  157. 
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ment  discharges  the  obligation  of  the  bond,  and  is  therefore  a  sufficient  defense 
in  an  action  brought  to  enforce  it.1 

(3)  Tender  of  Property.  —  A  tender  of  the  property  in  accordance  with  the 
condition  of  the  bond  vests  the  title  in  the  creditor  and  extinguishes  his  right 
to  sue  on  the  bond.2 

{A)  Exemption  of  Property  from  Liability  to  Seizure. —  In  an  action  on  a 
forthcoming  bond,  the  defendant  may  set  up  as  a  defense  that  the  property 
was  by  law  exempt  from  seizure,  because  a  bond  given  in  case  of  a  levy  on 
such  property  is  void  unless  by  some  act  or  omission  the  debtor  has  waived  his 
privilege.3 

(5)  Impossibility  of  Performance.  —  Impossibility  of  performance  not  aris- 
ing from  the  fault  of  the  obligor  is  a  good  and  sufficient  defense  in  an  action 
on  the  bond  for  nondelivery  of  the  property.4 

(6)  Seizure  of  Property  under  Paramount  Title  or  Legal  Process.  —  It  is  a 
sufficient  defense  to  a  proceeding  for  the  enforcement  of  a  forthcoming  bond 
that  the  property  has  been  taken  from  the  obligor  under  a  paramount  title  or 
legal  process.5 

(7)  Waiver  of  Performance.  —  Though  the  obligation  to  deliver  the  prop- 
erty is  a  legal  one,  yet  it  exists  only  for  the  benefit  of  the  obligee,  and  may 
be  waived  by  him.  Any  conduct  or  statement,  therefore,  on  the  part  of  the 
creditor  that  amounts  to  a  waiver  of  the  obligation  to  deliver  the  property 
at  the  time  and  place  fixed  by  the  bond  is  a  good  defense  in  a  subsequent 
proceeding  to  enforce  the  penalty.6 

(8)  Fraud.  —  Fraud  in  procuring  the  bond  to  be  given  is  a  defense  to  a 
proceeding  to  enforce  it.7 


1.  Satisfaction  of  Original    Judgment.  —  See 

supra,  this  title,  Performance  of  Condition  of 
Bond —  Satisfaction  of  Execution. 

A  Levy  upon  Lands  sufficient  in  value  to  sat- 
isfy the  execution  is  a  discharge  of  the  judg- 
ment debt,  and  the  fact  of  such  levy  is  a  good 
defense  in  an  action  upon  a  delivery  bond 
given  for  goods  subsequently  seized.  Miller 
v.  Ashton,  7  Blackf.  (Ind.)  29. 

Unsatisfied  Levy  under  Statutory  Judgment.  — 
A  subsisting  levy  by  virtue  of  an  execution 
issued  under  the  statutory  judgment  exisling 
on  the  forfeiture  of  the  bond  is  a  satisfaction 
of  the  judgment  and  is  a  defense  to  an  action 
at  law  on  the  bond,  where  the  property  levied 
on  is  of  sufficient  value.  Dugan  v.  Fowler,  14 
Ark.  132. 

2.  Tender  of  Property.  —  Mitchell  v.  Merrill, 
2  Blackf.  (Ind.)  87,  ] 8  Am.  Dec.  128. 

Tender  Made  After  Day  of  Sale.  —  A  tender,  in 
order  to  constitute  a  defense,  must  have  been 
made  at  the  time  fixed  for  the  delivery  of  the 
goods,  and  if  made  after  that  time  it  is  insuffi- 
cient.   Mapp  v.  Thompson,  9  Ga.  42. 

3.  Levy  on  Exempt  Property.  —  Robards  v. 
Samuel,  17  Mo.  555.  See  also  supra,  this 
title,  Effect  of  Bond  —  Effect  on  the  Parties  — 
Liability  of  Property  to  Levy. 

4.  Impossibility  of  Performance  —  Alabama.  — 
Falls  v.  Weissinger,  11  Ala.  801;  Phillipi  v. 
Capell,  38  Ala.  575. 

Arkansas.  —  Haralson  v.  Walker,  23  Ark.  415. 

Kentucky. — Laughlin  v.  Ferguson,  6  Dana 
<Ky.)  in;  Bush  v.  Groom,  9  Bush  (Ky.)  675. 

Mississippi.  —  Young  v.  Pickens,  45  Miss. 
553;  Atkinson  v.  Foxworth,  53  Miss.  741; 
George  v.  Hewlett,  70  Miss.  1,35  Am.  St.  Rep! 
■626. 

Tennessee.  —Green  v.  Smith  4  Coldw. 
(Tenn.)  436. 


Virginia.— Cole  v.  Fen  wick,  Gilmer  (Va.)  134. 

This  doctrine  proceeds  upon  the  theory  that 
the  possession  of  the  debtor  under  the  bond  is 
that  of  the  officer  whose  bailee  the  debtor  is 
The  latter  is  therefore  bound  only  to  that  de- 
gree of  care  that  could  be  required  from  the 
officer  himself,  and  incurs  no  liability  but  for 
negligence. 

United  States. —  Hagan  v.  Lucas,  10  Pet. 
(U.  S.)  400. 

Lllinois.  —  Roberts  v.  Dunn,  71  111.  46. 

Kentucky.  —  Lyon  v.  Stewart,  5  J.  I.  Marsb. 
(Ky.)  676.  J 

New  York.  —  Browning  v.  Hanford,  5  Hill 
(N.  Y.)  588,  40  Am.  Dec.  369. 

Ohio.  —  Rutledge  v.  Corbin,  10  Ohio  St.  473; 
Pugh  v.  Calloway,  10  Ohio  St.  488. 

Virginia.  —  Lusk  v.  Ramsay,  3  Munf.  (Va.) 
417. 

The  doctrine  presupposes  that  the  debtor 
himself  no  less  than  the  creditor  1  is  an  in- 
terest in  the  property,  that  the  resumption  of 
his  possession  by  the  debtor  is  a  right  one, 
and  that  the  creditor  suffers  no  wrong  by  the 
return  of  the  property  to  its  owner.  By  reason 
of  his  prior  right,  the  debtor  is  entitled  to  pos- 
session of  the  property,  and  by  reason  of  the 
creditor's  lien,  he  is  responsible  for  negligence 
whereby  the  creditor's  rights  are  impaired. 
Trotter  v.  White.  26  Miss.  88;  George  v.  Hew- 
lett, 70  Miss.  1,  35  Am.  St.  Rep.  626. 

5.  Seizure  of  Property  under  Paramount  Title 
or  Legal  Process.  —  See  supra,  this  title.  Per- 
formance of  Condition  of  Bond,  where  the  effect 
of  the  seizure  of  the  property  under  paramount 
title  or  judicial  process  is  considered. 

6.  Waiver  of  Performance.  —  Mapp  v.  Thomp- 
son, 9  Ga.  42. 

7.  Fraud.  —  The  scope  of  this  defense  is  very 
limited.    In  most  cases  the  fraud  is  perpe- 
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(9)  Supersedeas  to  Original  Judgment.  —  In  an  action  on  a  forthcoming 
bond,  or  on  a  motion  for  judgment  thereon,  the  obligors  may  show  that 
before  the  time  fixed  for  the  delivery  of  the  property  a  supersedeas  was 
granted  to  the  original  judgment.1 

2.  Relief  in  Equity  —  a.  In  General.  —  When  a  forthcoming  bond  has, 
by  forfeiture,  acquired  the  force  of  a  judgment,  and  there  is  no  longer  oppor- 
tunity at  law  to  question  its  obligation,  equity  may  afford  relief  against  the 
pursuit  of  the  remedy  on  the  statutory  judgment,  by  injunction  or  by  cancel- 
lation of  the  bond.8 

b.  Grounds  of  Relief.  —  The  grounds  of  relief  in  equity  are  in  the  main 
the  same  as  the  defenses  at  law.  Thus,  where  they  are  such  as,  in  a  court  of 
law,  would  support  a  plea  of  71011  est  factum,  equity  will  intervene  on  the  prin- 
ciple that  would  move  it  to  set  aside  a  judgment  obtained  by  fraud.3  So, 
too,  equity  will  grant  relief  where  the  condition  of  the  bond  has  actually  been 
performed,  though  it  is  returned  forfeited ; 4  or  where  the  property  levied  on 
is  exempt  from  execution ; 5  or  where  the  obligors  had  any  other  defense 
which  might  have  been  set  up  had  an  action  at  law  been  brought  on  the 
bond.6 


trated  upon  the  principal  or  sureties  in  the 
bond,  either  by  the  officer  levying,  or  by  the 
debtor,  or  by  both.  Neither  of  these  can  be 
said  to  act  as  the  agent  of  the  creditor  in  mak- 
ing the  levy,  and  hence  in  the  majority  of 
cases  it  is  impossible  to  set  up  their  wrong- 
doing as  a  defense  against  the  claims  of  the 
creditor,  who  was  no  party  to  the  fraud  and 
who  perhaps  had  no  knowledge  of  it.  Thus 
it  is  no  defense  that  the  levying  officer  falsely 
and  fraudulently  misstated  to  the  defendant, 
a  surety,  the  time  when  delivery  was  to  be 
made,  and  so  caused  an  unintentional  forfeit- 
ure. Seeright  v.  Fletcher,  6  Blackf.  (Ind.)  380; 
Walker  v.  Shotwell,  13  Smed.  &  M.  (Miss.) 
544- 

Nor  is  it  a  defense  that  the  officer  represented 
to  the  obligor  that  he  would  not  require  the 
property  to  be  delivered  as  specified  in  the 
bond,  but  would  sell  it  where  it  was.  King  v. 
Castlen,  91  Ga.  488. 

Nor  that  he  deceived  the  obligor  as  to  the 
legal  effect  of  the  bond.  Peterson  v.  Woollen, 
48  Kan.  770,  30  Am.  St.  Rep.  327. 

1.  Supersedeas  to  Judgment.  —  See  supra,  this 
title,  Performance  of  Condition  of  Bond. 

In  order  to  make  this  an  available  defense, 
the  writ  must  have  been  granted  before  for- 
feiture. If  issued  after  the  bond  was  for- 
feited, it  does  not  suspend  the  right  of  the 
creditor  to  pursue  his  remedy  under  the  bond 
to  judgment.  Flowers  v.  Fletcher,  Sneed 
(Ky.)  225;  Spencer  v.  Pilcher,  10  Leigh  (Va.) 
512;  Rucker  v.  Harrison,  6  Munf.  (Va.)  181. 

A  fraud  on  the  sureties,  committed  by  the 
officer  making  the  levy  and  taking  the  bond, 
is  not  a  defense  to  the  liability  of  the  sureties, 
in  the  absence  of  proof  that  the  creditor  was 
implicated  in  it.  Walker  v.  Shotwell,  13 
Smed.  &  M.  (Miss.)  544. 

2.  Belief  in  Equity.  —  Brooks  v.  Harrison,  2 
Ala.  209;  Ruddell  v.  Magruder,  11  Ark.  578. 

3.  Non  Est  Factum.  —  Ruddell  v.  Magruder, 
11  Ark.  579. 

Forgery.  —  Where  the  signature  of  the 
obligor  in  a  bond  has  been  forged,  he  may  in 
equity  enjoin  the  issue  of  execution  upon  the 
bond  forfeited.  He  need  not  pay  the  judg- 
ment and  then  seek  relief  against  the  forger  or 
13  C.  of  L. — 73  1 


the  officer  whose  neglect  made  the  forgery  pos- 
sible.   Brooks  v.  Harrison,  2  Ala.  209. 

Bond  Delivered  in  Escrow.  —  Where  a  bond 
delivered  in  escrow  never  became  an  obliga- 
tion by  the  fulfilment  of  the  condition  upon 
which  its  operation  was  made  to  depend,  pro- 
ceedings on  the  bond  will  be  enjoined.  King 
v.  Smith,  2  Leigh  (Va.)  157. 

Equitable  Eelief  Barred  by  Laches.  —  The  right 
to  relief  upon  these  grounds  may  be  lost 
through  laches.  When  by  neglect  the  party 
lost  his  opportunity  to  defend  at  law,  equity 
will  not  assist  him.  Finney  v.  Harris,  30 
Miss.  36. 

4.  Performance  of  Conditions.  —  Where  the 
condition  of  the  bond  was,  in  fact,  fulfilled, 
and  the  bond  falsely  returned  as  forfeited, 
and  the  obligor  was  thus  exposed  to  an  execu 
lion  upon  the  statutory  judgment,  equity  will 
afford  relief  against  the  false  return  and  its 
consequences.  Hagan  v.  Tobin,  5  Dana  (Ky.) 
264. 

Tender  and  Eefusal.  —  The  surety  in  a  deliv- 
ery bond  may  obtain  relief  in  equity  against 
the  consequences  of  a  forfeiture  when  the 
sheriff  refused  to  receive  the  property  duly 
tendered  to  him  according  to  the  condition  of 
the  bond.  Saddler  v.  Glover,  5  Dana  (Ky.) 
551. 

5.  Exemption  of  Property  Levied  On.  —  It  is  not 

obligatory  to  give  a  bond  for  property  that  is 
by  law  exempt  from  seizure  in  execution; 
neither  is  the  giving  of  such  a  bond  a  waiver 
of  the  illegality  of  the  levy,  and  equity  will 
relieve  against  forfeiture.  Perry  v.  Hensley, 
14  B.  Mon.  (Ky.)  381. 

6.  Injunction  Against  Original  Judgment.  —  In 
order  that  an  injunction  against  the  original 
judgment  may  avail  as  a  ground  for  equitable 
relief,  the  injunction  must  have  been  granted 
before  the  time  set  for  the  performance  of  the 
condition  of  the  bond,  and  must  continue  in 
force  up  to  that  time.  Otherwise  it  cannot 
excuse  forfeiture  nor  avert  its  consequences. 
Whelchel  v.  Duckett,  91  Ga.  132;  Pay  v. 
Shanks,  56  Ind.  554;  Davis  v.  Dixon,  1  How. 
(Miss.)  64,  26  Am.  Dec.  695;  Wilson  v.  Steven- 
son, 2  Call  (Va.)  213;  Hull  v.  Bloss,  27  W.  Va. 
654. 
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X.  Enforcement  of  Bond  After  Forfeiture  —  1.  Time  of  Enforcement.  — 

By  the  terms  of  the  bond,  the  liability  of  the  obligors  for  the  penalty  becomes 
fixed  as  soon  as  there  is  a  breach  of  the  condition  to  deliver  the  property,  and 
of  course  the  right  to  proceed  against  them  in  the  manner  prescribed  by  law 
accrues  then.  And  where  the  bond  is  given  to  the  officer  to  indemnify  him 
against  liability  to  the  creditor,  he  may  proceed  as  soon  as  a  breach  occurs, 
though  he  has  not  paid  the  creditor  the  amount  due.1 

2.  Manner  of  Enforcement  —  a.  ACTION  ON  BOND.  — One  of  the  methods 
provided  by  statute  for  the  enforcement  of  the  liability  of  the  obligors  after 
forfeiture  of  the  bond  is  an  action  at  law  against  them.2 

b.  Motion  for  Judgment.  —  In  some  jurisdictions  the  statutes  provide 
that  when  the  bond  is  forfeited,  the  creditor  may  have  judgment  against  the 
obligors  entered  on  motion.3  A  motion  for  judgment  on  a  forfeited  bond, 
like  a  motion  to  quash,  must  be  made  at  the  return  term  of  the  bond,  other- 
wise the  judgment  rendered  on  the  motion  will  be  void.4  It  is  also  essential 
to  the  validity  of  such  a  judgment  that  due  notice  of  the  motion  be  given  to 
the  obligors.5 


Accident  or  Mistake.  —  Where  a  strict  compli- 
ance with  the  condition  as  to  the  time  of  ful- 
filment was  prevented  by  accident,  equity  will 
relieve  against  forfeiture  upon  such  terms  as 
will  secure  the  rights  of  all  parties.  Chan- 
cellor v.  Vanhook,  2  B.  Mon.  (Ky.)  447. 

Where  the  bond  was  given  in  the  mistaken 
belief  that  there  had  been  an  execution,  a 
perpetual  injunction  against  its  enforcement 
was  granted  in  equity.  Bradley  v.  Keseey,  5 
Coldw.  (Tenn.)  223,  94  Am.  Dec.  246. 

Fraud.  —  The  application  of  this  principle  is 
limited  to  those  cases  where  the  officer  who 
perpetrated  the  fraud  was  acting  as  the  agent 
of  the  creditor.  Thus,  in  giving  to  the  obligor 
notice  of  motion  for  judgment  upon  the  bond, 
the  officer  acts  for  the  creditor.  The  latter 
cannot,  therefore,  avail  himself  of  the  fraud 
perpetrated  by  the  officer  in  the  fulfilment  of 
this  duty.  The  same  is  true  of  the  officer's 
duty  to  make  a  return  of  forfeiture.  Against 
a  false  return  of  forfeiture,  therefore,  or  of 
notice  of  motion  given,  equity  will  afford 
relief.  Hagan  v.  Tobin  5  Dana  (Ky.)  264; 
Gordon  v.  Jeffery,  2  Leigh  (Va.)  410. 

But  fraud  of  the  officer  in  making  the  levy 
or  taking  the  bond  cannot  prejudice  the  rights 
of  the  creditor.  If,  therefore,  the  officer  exe- 
cutes a  fictitious  levy  upon  property  not  in 
existence,  or  inserts  in  the  bond  property  not 
levied  upon,  or  deceives  the  surety  as  to  the 
amount  of  the  debt,  and  afterwards  fills  up  a 
bond  executed  in  blank  for  a  sum  greater  than 
that  for  which  the  surety  intended  to  be 
bound,  equity  can  give  no  relief.  Mead  v. 
Figh,  4  Ala.  279.  37  Am.  Dec.  742;  Love  v. 
Smith,4Yerg.  (Tenn.)  117;  Gordon  v.  Jeffery, 
2  Leigh  (Va.)  410. 

Seizure  of  Property  under  Paramount  ^Title.  — 
Equity  will  relieve  in  cases  of  seizure  under 
paramount  title  only  when  the  remedy  at  law 
by  motion  to  quash  is  inadequate.  Laughlin 
v.  Ferguson,  6  Dana  (Ky.)  ill.  And  the  fact 
that  the  debtor  had  only  a  qualified  interest  in 
the  property  levied  upon  is  no  ground  for 
equitable  relief  to  either  principal  or  surety. 
Syme  v.  Montague,  4  Hen.  &  M.  (Va.)  180. 

Impossibility  of  Performance.  —  When  by  the 
escape  of  a  slave  secured  by  a  bond  his  delivery 
became  impossible,  it  was  held  that  equity 


would  not  relieve  against  a  judgment  conse- 
quent upon  forfeiture,  the  court  saying  that 
the  impossibility  must  result  by  act  of  God  or 
by  some  accident  beyond  human  foresight  to 
avert.    Cole  v.  Fenwick,  Gilmer  (Va.)  134. 

1.  Time  of  Enforcement  —  Bond  Given  to  Indem- 
nify Officer.  —  Grady  v.  Threadgill,  13  Ired.  L 
(35  N.  Car.)  228. 

2.  Remedy  by  Action  at  Law.  —  See  the  vari- 
ous local  codes  and  statutes  in  the  United. 
States. 

The  remedy  by  action  is  always  available, 
even  though  the  force  of  a  judgment  be  given, 
to  the  bond  upon  forfeiture,  or  though  it  be  en- 
forceable by  motion.  The  summary  methods 
provided  by  statute  are  cumulative  merely,, 
and  do  not  impair  the  common-law  remedy. 
Dugan  v.  Fowler,  8  Ark.  181;  Oppenheimer  v. 
Riley,  6  Bush  (Ky.)  118;  Fossett  v.  Turnage, 
9  Humph.  (Tenn.)  686. 

The  remedy  by  action  is  barred,  however, 
by  a  levy  under  the  statutory  judgment  upon 
property  sufficient  to  satisfy  the  debt,  but  not 
by  a  second  levy  under  the  original  judgment, 
when  a  statutory  judgment  upon  the  bond 
subsists,  for  such  a  levy  is  wrongful.  Sulli- 
van v.  Pierce,  10  Ark.  500;  Dugan  v.  Fowler, 
14  Ark.  132. 

3.  Motion  for  Judgment.  —  Alexander  v. 
Brown,  1  Pet.  (U.  S.)  683;  Thompson  v.  Smith, 
8  Mo.  723;  Cookes  v.  Patriotic  Bank,  I  Leigh 
(Va.)  433;  Lemoigne  v.  Montgomery,  5  Call 
(Va.)  528.  See  also  the  statutes  of  the  several 
states. 

In  Arkansas  the  statute  formerly  provided 
for  a  judgment  on  motion.  Webb  v.  Brown, 
3  Ark.  488;  McKnight  v.  Smith,  5  Ark.  409; 
Exp.  Pile,  9  Ark.  336;  McLain  v.  Taylor,  9 
Ark.  358;  Danley  v.  Rector,  10  Ark.  211,  50 
Am.  Dec  242. 

Application  of  Statute.  —  The  law  providing 
for  summary  judgment  by  motion  is  prospect- 
ive, applying  only  to  bonds  executed  after  its 
passage.    Thompson  v.  Smith,  8  Mo.  723. 

4.  Time  of  Motion.  —  Webb  v.  Brown,  3  Ark. 
488. 

5.  Notice  of  Motion.  —  M'Knight  v.  Smith,  5 
Ark.  409;  Ex  p.  Pile,  9  Ark.  336;  McLain  v. 
Taylor,  9  Ark.  358;  Danley  v.  Rector,  10  Ark. 
211,  50  Am.  Dec.  242. 
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c.  Execution  on  Statutory  Judgment  Resulting  from  Forfeiture. 

 In  some  jurisdictions  it  is  provided  by  statute  that  a  forthcoming  bond 

shall  have  on  forfeiture  the  force  and  effect  of  a  judgment,  and  that  execution 
may  immediately  issue  thereon.1  This  statutory  judgment  is  governed  by 
the  same  rules  in  general,  in  regard  to  its  enforcement,  as  apply  to  other 
judgments  ;3  but  the  remedy  is  not  exclusive,3  and  the  statutes  generally  pro- 
vide that,  when  execution  is  issued  on  a  forfeited  forthcoming  bond,  no  fur- 
ther bond  shall  be  taken,  because  otherwise  the  creditor  may  be  defeated  of 
his  remedy  by  an  endless  succession  of  executions  and  forthcoming  bonds.4 

Irregularities  in  Execution.  —  The  issuance  of  an  execution  on  a  forfeited  bond 
is  a  ministerial  duty,  and  the  act,  to  be  valid,  must  be  in  conformity  with  the 
statute.5 

d.  Effect  of  Judgment  on  Bond.  —  A  judgment  upon  the  bond,  how- 
ever obtained,  whether  by  action,  by  motion,  or  by  operation  of  law,  is  a 
satisfaction  and  extinguishment  of  the  original  judgment.6 

3.  Amount  of  Recovery.  —  The  amount  of  the  recovery  on  a  forfeited  forth- 
coming bond,  whatever  may  be  the  mode  of  enforcing  it,  is  usually  regulated 


Sufficiency  of  Notice.  —  If  in  the  notice  the 
bond  be  misdescribed  in  an  essentialparticu- 
lar,  the  notice  is  insufficient  as  inapplicable  to 
the  bond  in  question.  It  is  enough,  however, 
that  the  notice  convey  such  a  description  as 
will  enable  the  obligors  to  identify  the  bond. 
Immaterial  variances  do  not  prejudice  the 
rights  of  the  obligee.  Alexander  v.  Brown, 
i  Pet.  (U.  S.)  683;  Cookes  v.  Patriotic  Bank,  1 
Leigh  (Va.)  433;  Lemoigne  v.  Montgomery,  5 
Call  (Va.)  528. 

Effect  of  Notice.  —  If  the  obligor  has  due  no- 
tice of  the  motion,  he  is  bound  by  the  proceed- 
ings; and  if  he  interposes  no  defense,  judg- 
ment will  be  taken  by  default.  Bronaughs  v. 
Freeman,  2  Munf.  (Va.)  266. 

1.  Execution  on  Statutory  Judgment  Ttesulting 
from  Forfeiture.  —  See  cases  cited  supra,  this 
title,  Forfeiture  of  Bond—  Effect  of  Forfeiture 

—  Effect  on  the  Bond. 

The  Statutory  Kequirements  Must  Be  Strictly 
Observed  in  order  to  entitle  the  plaintiff  to  the 
summary  remedy  by  execution  on  a  forfeited 
bond.  Lynchburg  Trust,  etc.,  Bank  v. 
Elliott,  94  Va  700;  Branch  Bank  v.  Darring- 
ton,  14  Ala.  192. 

If  the  Original  Judgment  Is  Not  Satisfied  by  the 
forfeited  bond  execution  may  issue  not  only 
against  the  obligors  in  the  bond,  but  against 
judgment  debtors  who  did  not  join  therein. 
Sheppard  v.  Melloy,  12  Ala.  561. 

Notice  of  Motion  for  Execution  Required.  — 
Gordon  v.  Jeffery,  2  Leigh  (Va.)  410;  Wootten 
v.  Bragg,  1  Gratt.  (Va.)  1. 

Sufficiency  of  Notice. — The  law  at  the  time 
of  forfeiture,  not  at  the  time  of  the  motion, 
determines  what  notice  is  sufficient.  Goolsby 
v.  Strother,  21  Gratt.  (Va.)  107. 

2.  General  Principles  Applicable  to  Judgments. 

—  After  a  year  and  a  day,  a  judgment  given 
by  law  upon  a  forfeited  bond  must,  like  any 
other  judgment,  be  revived  by  scire  facias  be- 
fore the  issuance  of  execution  thereon. 
Reeves  v.  Burnham,  3  How.  (Miss.)  25; 
Abbott  v.  Hackman,  2  Smed.  &  M.  (Miss.) 
510;  Burton  v.  Miller,  14  Tex.  299. 

Limitation.  —  When,  therefore,  the  judgment 
upon  the  bond  is  given  by  forfeiture,  the  stat- 
ute runs  from  the  time  of  forfeiture  as  against 
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a  judgment.  If,  however,  judgment  upon  the 
bond  must  be  obtained  by  action  or  motion, 
the  period  of  limitation  prescribed  for  a  judg- 
ment does  not  begin  to  run  until  a  formal 
award  of  judgment  under  the  statute.  Until 
the  judgment  upon  the  bond  is  thus  perfected, 
the  instrument  is  subject  to  the  period  of  limi- 
tations prescribed  for  instruments  under  seal, 
and  the  right  to  a  judgment  is  barred  by  the 
lapse  of  such  period.  Lipscomb  v.  Davis,  4 
Leigh  (Va.)  303. 

3.  Remedy  Not  Exclusive.  —  The  existence  of 
the  remedy  by  execution  on  a  forfeited  bond 
is  never  a  bar  to  action  upon  the  bond,  and 
repeal  of  the  law  giving  this  summary  remedy 
leaves  the  plaintiff  to  his  common-law  remedy 
by  action.    Patton  v.  Walcott,  4  Ark.  579. 

4.  Further  Forthcoming  Bond  Not  Allowed 
when  Execution  Is  on  Forfeited  Bond.  —  Richard- 
son v.  Bartley,  2  B.  Mon.  (Ky.)  329.  See  also 
the  statutes  of  the  several  states. 

5.  Irregularities.  —  Moody  v.  Hoe,  22  Fla. 
314- 

An  execution  irregular  for  failure  to  conform 
in  an  essential  particular  with  the  bond  upon 
which  it  is  based  should  be  quashed  on  mo- 
tion. Meredith  v.  Richardson,  10  Ala.  828; 
Smith  v.  Knight,  11  Ala.  618. 

An  irregularity  in  the  original  judgment, 
unless  it  be  ipso  facto  void,  is  no  ground  for 
quashal  of  an  execution  on  a  forfeited  bond. 
The  judgment  of  a  court  of  competent  juris- 
diction is  binding  until  quashed,  and  cannot 
be  collaterally  questioned.  Pates  v.  St.  Clair, 
11  Gratt.  (Va.)  22. 

An  execution  issued  on  a  void  delivery 
bond,  against  both  principal  and  surety  there- 
to, if  it  correctly  describes  the  original  judg- 
ment, is  neither  void  nor  voidable  as  to  the 
party  to  the  principal  debt,  but  may  be  amended 
by  striking  out  the  names  of  the  sureties  upon 
the  bond.    Deloach  v.  State  Bank,  27  Ala.  437. 

6.  Effect  of  Judgment  on  Bond  —  Satisfaction  of 
Original  Judgment.  —  Chitty  v.  Glenn,  3  T.  B 
Mon.  (Ky.)  426;  M'Rae  v.  Turnpike  Co.,  3 
Rand.  (Va.)  160;  Stanard  v.  Timberlake,  3 
Leigh  (Va.)  681.  See  also  supra,  this  title, 
Forfeiture  of  Bond — Effect  of  Forfeiture  — 
Effect  on  Original  Judgment. 
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by  statute,  but  in  every  case  the  satisfaction  of  the  debt  with  interest  and 
costs  is  the  object  in  view.1 

XI.  Rights  and  Remedies  of  Sureties  —  1.  Release  of  Sureties.  —  Any 
arrangement  between  the  creditor  and  the  principal  debtor  whereby  the  liabil- 
ity of  the  surety  is  sought  without  his  consent  to  be  varied  or  enlarged 
releases  him  entirely  from  his  obligation  under  the  bond.2 

2.  Rights  Against  Creditor.  —  In  his  relations  toward  the  creditor  the  surety 
stands  in  the  position  of  his  principal,  and  he  may  therefore  avail  himself  of 
every  defense  open  to  his  principal,  except  such  as  result  from  the  personal 
incapacity  of  the  latter.  His  liability  is  measured  by  that  of  his  principal  and 
is  subject  to  the  same  limitations.3 

3.  Rights  Against  Debtor—  a.  In  General.  —  It  is  a  familiar  principle  of 
equity  that  when  one  party  has  been  called  upon  as  surety  to  pay  a  debt  for 
which  another  is  primarily  liable,  he  is  entitled  to  be  subrogated  to  all  the 
rights  and  remedies  of  the  creditor  against  the  primary  debtor  subsisting  at 
the  time  when  the  surety  became  bound  for  the  debt,  and  the  surety  may 
enforce  these  remedies  for  his  own  indemnity  against  the  principal  debtor.4 

b.  Codebtors.  —  The  surety  upon  a  forthcoming  bond  given  by  one  of 
several  joint  debtors  is  entitled  upon  payment  of  the  debt  to  be  subrogated 
to  the  remedies  of  the  creditor  against  the  other  joint  debtors.5 

c.  Sureties  for  Original  Debt.  —  Against  a  surety  for  the  original 
debt,  a  surety  on  the  bond  of  the  principal  debtor,  having  been  obliged  to  pay 
the  debt,  has  no  remedy.  He  cannot  invoke  the  doctrine  of  subrogation  to 
charge  the  surety  on  the  original  debt  with  the  whole  of  such  indebtedness, 
nor  can  he  compel  the  latter  to  contribute  as  a  cosurety  with  himself  to  the 
satisfaction  of  the  obligation,  for  the  surety  upon  the  debt  was  no  party  to 
the  bond.6 

4.  Rights  Against  Parties  to  Bond  —  a.  Principal.  — The  surety  who  shall 

2.  Release  of  Surety.  —  According  to  the  rule 
stated  in  the  text,  if  the  creditor  agrees  with 
the  principal  debtor  to  take  a  certain  sum  pay- 
able  in  five  annual  instalments  in  full  satisfac- 
tion of  the  bond,  the  court  upon  whose  process 
the  bond  was  taken,  sitting  as  a  court  of  law, 
may  on  motion  of  the  surety  enter  an  ex- 
oneretur  as  to  him,  ftom  the  bond  and  from 
all  executions  that  may  issue  upon  it.  Steele 
v.  Boyd,  6  Leigh  (Va.)  547,  29  Am.  Dec.  218. 

But  mere  delay  of  the  creditor  to  issue  ex- 
ecution on  a  forfeited  forthcoming  bond  will 
not  discharge  the  surety  on  the  bond.  He 
may  pay  the  judgment  and  then  avail  himself 
of  the  creditor's  remedies  against  his  princi- 
pal.   Melton  v.  Howard,  7  How.  (Miss.)  103. 

3.  Rights  of  Sureties  Against  Creditors.  —  King 
v.  Baker,  7  La.  Ann.  570. 

4.  Subrogation.  —  Bispham's  Principles  of 
Equity,  §  335;  Hill  v.  Manser,  11  Gratt.  (Va.) 
522. 

Where  the  principal  obligor  in  a  forthcom- 
ing bond  was  himself  only  a  surety  for  the 
original  debt,  levy  having  been  made  upon 
his  property  under  a  joint  judgment  against 
himself  and  his  principal,  the  surety  in  the 
bond,  when  compelled  to  pay  the  debt,  is  en- 
titled in  equity  to  be  subrogated  to  all  the 
remedies  of  the  creditor  against  the  lands  of 
the  original  debtor,  for  the  release  of  whose 
property  the  bond  was  first  given.  Leake  v. 
Ferguson,  2  Gratt.  (Va.)  419. 

5.  Codebtor.  —  Robinson  v.  Sherman,  2  Gratt. 
(Va.)  178,  44  Am.  Dec.  381;  Leake  v.  Fergu- 
son, 2  Gratt.  (Va.)  419. 

6.  Sureties  for  Original  Debt.  —  Dent  v.  Wait, 
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1.  Amount  of  Recovery. —  Under  the  Florida 
statute  the  amount  which  may  be  recovered 
on  a  forfeited  forthcoming  bond  is  the  value 
of  the  property,  or  if  such  value  exceeds  the 
amount  of  the  execution,  then  the  amount  of 
the  execution.  Collins  v.  Mitchell,  3  Fla.  4; 
Rev.  Stat.  Fla.  (1892),  §  1193. 

Under  the  Indiana  statute  judgment  on  a 
forfeited  forthcoming  bond  is  to  be  rendered 
for  the  value  of  the  property  taken,  with  dam- 
ages not  exceeding  ten  per  cent,  on  the  value, 
but  the  recovery  should  not  exceed  the  amount 
due  on  the  execution  and  ten  per  cent,  on  the 
principal.  Campbell  v.  Woolen,  5  Blackf. 
(Ind.)  80;  Mitchell  v.  Denbo,  3  Blackf.  (Ind.) 
259;  M'Coy  v.  Elder,  2  Blackf.  (Ind.)  183; 
Horner's  Annot.  Stat.  Ind.  (1896),  §  748. 

But  if  there  is  no  evidence  of  the  value  of 
the  property  in  the  delivery  of  which  default 
is  made,  the  amount  of  the  execution  is  the 
proper  measure  of  damages.  Chinn  v.  Perry, 
2  Blackf.  (Ind.)  268. 

Under  the  Kentucky  statute  judgment  is  to 
be  entered  for  the  amount  of  the  value  of  the 
property  not  delivered,  to  be  discharged  by  the 
payment  of  the  amount  due  on  the  execution 
and  costs,  but  not  to  exceed  the  value  of  the 
property.  Chitty  v.  White,  4T.  B.  Mon.  (Ky.) 
508;  Stat.  Ky.  (1894),  §  1672. 

As  to  the  rule  in  other  states,  see  the  various 
local  codes  and  statutes. 

Where  the  Debtor  Has  Only  a  Special  Property 
in  the  chattels  to  be  deliveied,  the  measure  of 
damages  is  their  full  value,  the  excess  over 
the  debtor's  interest  being  held  in  trust  for  the 
real  owner.    Atkins  v.  Moore  82  111.  240. 
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Definition. 


have  paid  the  debt  and  thus  discharged  his  principal  from  liability  on  the 
bond  is  entitled  to  be  indemnified  by  the  latter.1  This  right  he  may  enforce 
either  by  an  action  at  law,  to  recover  as  for  money  expended  to  the  use  ot  his 
principal,2  or  by  subrogation  in  equity  to  the  rights  of  the  creditor  against  his 
principal  on  the  bond.3  _  . 

b  Cosureties.  —  One  of  several  cosureties  who  has  paid  the  debt 
imposed  by  the  forfeiture  of  a  forthcoming  bond  may  invoke  the  equitable 
doctrine  of  contribution  to  exact  from  his  cosureties -indemnity  to  the  extent 
of  their  respective  shares  in  the  liability  thus  discharged.4 

FORTHWITH.  (See  also  the  titles  Forthcoming  and  Delivery  Bonds, 
ante  -  PAROL  EVIDENCE ;  REASONABLE  TIME ;  RECORDING  ACTS  ;  RECORDS. 
And' see  IMMEDIATE;  INSTANTER.)  —  Forthwith  has  a  relative  meaning  and 
will  imply  a  longer  or  a  shorter  period  according  to  the  thing  to  be  done. 
This  is  denominated  its  effectual  and  lawful  meaning.  It  has  been  defined  to 
be  "  as  soon  as  by  reasonable  exertion,  confined  to  the  object,  it  may  be 
accomplished.  This  is  the  import  of  the  term  ;  it  varies,  of  course,  with  every 
particular  case."  5    In  short,  when  a  thing  is  to  be  done  forthwith  it  is  to  be 

g  W.  Va.  41;  Brown  v.  McDonald,  8  Yerg. 
(Tenn.)  158.  29  Am.  Dec.  112;  Langford  v. 
Perrin,  5  Leigh  (Va.)  552.  _  . 

It  follows  thai  a  surety  for  the  original  debt 
does  not,  by  becoming  a  surety  on  the  bond, 
bind  himself  otherwise  than  as  a  surety  with 
his  cosureties  thereon.  He  can,  therefore, 
only  be  obliged  to  contribute  ratably  with  the 
latter  to  discharge  the  obligation  imposed  by 
forfeiture.  Langford  v.  Perrin,  5  Leigh  (Va.) 
552. 

1.  Eemedy  of  Surety  Against  Principal  —  Pay- 
ment of  Debt  Essential.  —  Laughlin  v.  Ferguson, 
6  Dana  (Ky.)  in. 

It  is  also  essential  that  the  liability  of  the 
surety  shall  have  been  consummated  by  for- 
feiture of  the  bond.  If  before  forfeiture  he 
pay  the  debt  without  his  principal's  consent  he 
acts  as  a  mere  volunteer,  and  can  maintain  no 
action  or  remedy  against  his  principal  though 
by  the  payment  the  lalter  was  discharged. 
The  obligation  of  the  surety  in  the  first  in- 
stance was  not  to  pay  the  debt,  but  to  deliver 
the  property.    Gray  v.  Bowls,  1  Dev.  &  B.  L. 

(18  N.  Car.)  437-  1 

2.  Action  at  Law  by  Surety  Against  Principal. 

—  Collins  v.  Paris,  57  Ind.  151;  Gray  v.  Bowls, 
i;Dev.  &  B.  L.  (18  N.  Car.)  437. 

3.  Subrogation  in  Equity.  —  After  payment  of 
the  debt  by  the  surety,  the  original  security 
still  subsists  in  equity  for  the  latter's  benefit. 
Laughlin  v.  Ferguson,  6  Dana(Ky.)  111;  Rob- 
inson v.  Sherman,  2  Gratt.  (Va.)  178,  44  Am. 
Dec.  381;  Leake  v.  Ferguson,  2  Gratt.  (Va.) 

419-  .  .  .    .  ,. 

Whether  this  rule  is  to  extend  in  its  appli- 
cation to  the  original  judgment  and  keep  the 
latter  alive  for  the  benefit  of  the  surety,  the 
cases  do  not  agree.  That  the  judgment 
should  be  thus  kept  alive  when  the  bond  by 
forfeiture  becomes  itself  a  judgment,  is  quite 
inconsistent  with  the  theory  that  the  judg- 
ment upon  the  bond  merges  the  original  judg- 
ment and  extinguishes  its  liens.  It  would 
seem  that  the  creditor  after  judgment  upon 
the  bond  would  have  as  against  the  property 
of  the  debtor  no  lien  or  other  right  under  the 
original  judgment  to  which  the  surety  could 
be  subrogated.    It  is  so  held  in  Laughlin  v. 
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Ferguson,  6  Dana  (Ky.)  ill.  But  a  contrary 
doctrine  appears  in  Hill  v.  Manser,  11  Gratt. 
(Va.)  522. 

4.  Cosureties  —  Contribution.  —  Langford  v. 
Perrin,  5  Leigh  (Va.)  552;  Booth  v.  Kinsey,  8 
Gratt.  (Va.)  560. 

But  the  surety  must  himself  have  paid  the 
debt  and  released  his  cosureties  from  liability 
thereon.  Langford  v.  Perrin,  5  Leigh  (Va.) 
552. 

When  the  obligee  becomes  himself  a  surety 
on  the  bond,  the  other  surety  is  liable  only  as 
a  cosurety  with  him,  and  hence  is  bound  to 
him  as  obligee  for  but  one-half  of  the  debt. 
Booth  v.  Kinsey,  8  Gratt.  (Va.)  560. 

For  the  security  of  his  right  of  contribution 
from  his  cosureties,  the  surety  who  has  paid 
the  debt  is  entitled,  in  accordance  with 
familiar  equitable  doctrines,  to  be  subrogated 
to  the  securities  of  the  creditor  against  his  co- 
sureties, for  example,  to  the  lien  of  the  former 
upon  the  lands  of  the  latter.  Clevenger  v. 
Dawson,  15  W.  Va.  348. 

5.  Bouv.  Law  Diet.,  quoted  ivith  approval 
in  Moffat  v.  Dickson,  3  Colo.  314;  Woods  v. 
Sheldon,  9  S.  Dak.  392. 

Other  Definitions.  —  In  State  v.  Clevenger,  20 
Mo.  App.  627,  it  was  said:    "  It  is  evident 
that  the  trial  court,  in  passing  upon  the  mo- 
tion, construed  the  word  '  immediately  '  as 
meaning  '  then  and  there  '  or  '  on  the  same 
day.'    The  words  forthwith,  '  immediately,' 
'  instanter,'  taken  alone,  exclude  all  mesne 
time;  they  have,  however,  not  received  that 
construction  when  applied  to  legal  proceed- 
ings, or  when  fixing  the  time  within  which  an 
act  was  to  be  done.    Legal  lexicographers  de- 
fine them  as  being  synonymous  with  '  within 
twenty-four  hours.'    1  Bouv.  L.  Diet.  682;  1 
Abb.  L.  Diet.  581.    But  the  most  accurate 
definition  is  that  adopted  by  Baron  Alderson 
in  Thompson  v.  Gibson,  8  M.  &  W.  281,  .'  such 
convenient  time  as  is  reasonably  requisite  for 
doing  the  thing.'    That  definition  has  substan- 
tially  been    adopted   by  American  courts. 
Richardson  v.  End,  43  Wis.  316;  McLure  v. 
Colclough,  17  Ala.  89,  100;  Gaddis  v.  Howell, 
31  N.  J.  L.  313;  1  Bish.  Crim.  Pro.,  §  409-" 
In  Burgess  v.  Boetefeur,  7  M.  &  G.  494.49 
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done  within  a  reasonable  time.1  A 

E.  C.  L.  494,  forthwith  was  defined  as  mean- 
ing '*  with  all  reasonable  celerity." 

Forthwith  has  been  defined  to  mean  "  such 
convenient  time  as  is  reasonably  requisite  for 
doing  the  thing."  Pybus  v.  Mitford,  2  Lev. 
77;  Thompson  v.  Gibson,  8  M.  &  W.  288. 

Circumstances  of  the  Case.  —  When  an  act  is 
required  by  a  statute  or  a  rule  of  court  to  be 
done  forthwith,  the  word  forthwith  must  be 
construed  with  regard  to  the  object  of  the  pro- 
vision and  the  circumstances  of  the  case. 
Ex  p.  Lamb,  19  Ch.  Div.  169. 

Forthwith  a  Term  of  Indefinite  Meaning.— 
That  forthwith  is  a  term  of  indefinite  meaning 
see  McEntie  v.  Sandford,  42  N.  J.  L.  261. 

Sufficient  Expression  of  Time.  —  But  in  Thomas 
v.  Nokes,  L.  R.  6  Eq.  521,  it  was  held  that  an 
order  of  court  for  the  delivery  of  a  deed 
forthwith  was  a  sufficient  expression  of  time. 
Compare  Reg.  v.  Hellicr,  17  Q.  B.  229  79  E  C 
L.  229. 

1.  Reasonable  Time.  (See  also  the  title  Rea- 
sonable Time.)  — Roberts  v.  Brett,  36  Eng.  L. 
&  Eq.  358;  Jones  v.  Hutchinson,  10  C.  B.  522! 
70  E.  C.  L.  522;  Morton  v.  Montreal  Bank,  18 
Can.  L.  T.  157;  Martin  v.  Pifer,  96  Ind.  248; 
Lyon  v.  Comstock,  9  Iowa  306;  Burchett  v. 
Casady,  18  Iowa  342;  Pennsylvania  R.  Co' 
v.  Reichert,  58  Md.  261,  275,  10  Am.  &  Eng.  R. 
Cas.  429;  Sorenson  v.  Swensen,  55  Minn.  58- 
Inland  Ins.,  etc.,  Co.  v.  Stauffer,  33  Pa.  St! 
400. 

Forthwith  has  been  defined  to  mean"  within 
a  reasonable  time;  without  unreasonable 
delay;  with  due  diligence  under  the  circum- 
stances of  the  case."  Haas  v.  Swick  23  Civ 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  397. 

In  Furber  v.  Cobb,  18  Q.  B.  Div.  504,  the 
court  said-  "  I  find  in  Burrill's  Law  Diction- 
ary, citing  Chitty,  Gen.  Prac.  (3d  ed.),  vol.  3, 
p.  82,  that  forthwith  imports  '  that  the  req- 
uisite act  shall  be  performed  as  soon  as  by 
reasonable  exertion,  confined  to  that  object,  it 
might  be;  and  which  must  consequently  vary 
according  to  the  circumstances  of  each  partic- 
ular case;'  or,  shortly,  '  within  a  reasonable 
time.'  "    See  also  Anderson  v.  Goff,  72  Cal.  73. 

Same  —  As  Soon  After  as  Practicable.  —  Where 
a  statute  directed  that  the  officers  of  private 
lunatic  asylums  should  discharge  patients 
forthwith  upon  receipt  of  orders  signed  by 
those  who  signed  the  orders  of  reception,  it 
was  held  that  forthwith  meant  as  soon  after 
as  practicable.  Lowe  v.  Fox,  54  L.  J.  Q.  B 
D.  561,  15  Q-  B.  Div.  667,  affirmed  L.  R.  12 
App.  206. 

_  Same  —  Imprisonment  for  Debt.  (See  also  the 
title  Imprisonment  for  Debt  and  in  Civil 
Actions.)  — A  statute  provided  that  if  a  de- 
fendant exempt  from  arrest  was  taken  by  any 
writ  of  arrest,  the  court  where  such  writ  was 
depending  should  forthwith,  on  the  defend- 
ant's motion,  stay  all  further  proceedings.  In 
construing  this  provision,  in  Blackiston  v. 
Potts,  2  Miles  (Pa.)  3S9,  the  court  said:  "  The 
application  of  the  defendant  arrested  must  be 
made  to  the  court,  and  not  to  a  single  judge. 
For  a  considerable  portion  of  the  year,  in  most 
of  the  counties  of  the  state,  the  court  is  not  in 
session,  and  no  application  therefore,  could 
be  made  to  the  court  if  the  word  forthwith  is 


stricter  construction,  however,  is  some- 
limited  to  an  instantaneous  motion  on  the 
part  of  the  defendant.  Such  a  construction 
would  render  the  provisions  of  the  law  almost 
nugatory  as  to  practical  effects.  Forthwith 
means  with  convenient  speed  and  with  due 
diligence.  This  construction  has  been  almost 
uniformly  adopted  by  our  courts." 

Same. —  A  Bill  of  Sale  provided  that  if  any  of 
the  chattels  should  be  destroyed  or  injured  the 
grantor  should  forthwith  replace  or  repair 
them.  It  was  held  that  forthwith  in  this  pro- 
vision meant  "  within  a  reasonable  time  " 
Furber  v.  Cobb,  18  Q.  B.  Div.  504. 

Same  — Forthwith  Fill  Vacancy.  —  A  man- 
damus to  the  common  council  of  a  city  com- 
manded it  forthwith  to  fill  any  vacancy  which 
might  exist  in  the  board  of  assessment  and 
revision  of  taxes.  In  construing  this  order, 
in  Moran  v.  Elizabeth,  40  Fed.  Rep.  799,  the 
court  said:  "  The  writ  commands  action 
forthwith,  but  forthwith  does  not,  in  this 
connection,  mean  that  the  act  commanded 
must  be  performed  '  instantly,'  but  rather  that 
the  defendants  must  set  about  the  performance 
of  the  matter  commanded  directly,  and  do 
whatever  can  be  done."  Citing  Rex  v.  Ouze 
Bank  Com'rs,  3  Ad.  &  El.  550,  30  E.  C.  L.  150. 
See  also  the  title  Mandamus. 

Same  —  Forthwith    Appoint    a  Treasurer.  

A  statute  provided  that  if  the  town  treasurer 
should  refuse  to  serve,  or  his  office  become 
vacant,  the  town  supervisors  should  forth  with 
appoint  a  treasurer.  It  was  held  that  this 
statute  did  not  require  the  board  to  act  on  the 
very  day  when  the  time  for  the  treasurer 
elected  to  qualifv  expired,  without  his  having 
done  so,  especially  where  he  had  up  to  that 
date  manifested  an  intention  to  serve.  Omro 
v.  Kaime,  39  Wis.  468. 

Same  —  Charter-party.  (See  also  the  title 
Contracts  of  Affreightment  and  Charter- 
parties,  vol.  7,  pp.  175,  286.)  — A  written  con- 
tract for  the  hire  of  a  vessel  provided  that  it 
should  be  ready  to  take  on  board  forthwith. 
It  was  held  that  evidence  was  inadmissible  to 
show  that  the  parties  agreed  that  the  vessel 
should  be  ready  in  two  days,  but  that  evidence 
of  the  known  circumstances  of  the  vessel  was 
admissible  to  show  how  soon  she  might 
reasonably  be  expected  to  be  ready.  Lord 
Tenterden,  C.  J.,  said:  "  The  terms  of  the 
contract  are  that  the  vessel  shall  be  ready 
forthwith.  There  is  some  conversation  about 
her  being  ready  in  two  days;  but  this  will  not 
affect  the  construction  of  the  written  contract. 
The  question,  therefore,  is  whether  the  words 
of  that  contract  are  complied  with,  considering 
the  circumstances  ot  theshipand  the  situation 
of  the  parties.  The  word  forthwith,  indeed, 
in  strictness,  means  immediately;  but  it  is 
plain  that  this  cannot  be  the  construction  to  be 
affixed  to  it  here.  It  was  known  that  she  re 
quired  some  repairs,  at  least  to  be  coppered, 
and  some  time  must  be  allowed  for  that." 
Simpson  v.  Henderson,  1  M.  &  M.  300,  22  E. 
C.  L.  313.  See  generally  the  title  Parol 
Evidence. 

A  entered  into  a  contract  with  B  by  which  A 
was  forthwith  to  bring  a  vessel  alongside  a 
particular  wharf.  It  was  held  that  forthwith 
in  this  contract  meant  within  a  reasonable 
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time.  Lord  Chelmsford  said:  "  It  appears  to 
me  that  too  great  force  was  attributed  to  the 
word  forthwith  in  the  agreement,  and  that  all 
that  was  meant  by  it  was  that  the  plaintiff 
was  without  delay  or  loss  of  time,  to  procure 
a  suitable  vessel  for  receiving  the  telegraphic 
cable.  And  to  quicken  his  diligence  the  de- 
fendant covenanted  to  pay  him  one  thousand 
pounds  within  seven  days  after  the  arrival  of 
the  vessel  at  Morden  Wharf."  Roberts  v. 
Brett,  ii  H.  L.  Cas.  355. 

Same  — Forthwith  to  Sell.  —  The  owner  of  a 
vessel  covenanted  with  the  mortgagee  thereof 
"forthwith  as  soon  as  maybe"  to  sell  the 
vessel  for  the  largest  sum  obtainable.  It  was 
held  that  this  covenant  allowed  a  reasonable 
latitude  as  to  the  time  and  manner  of  making 
the  sale.    Adams  v.  Foster,  5  Cush.  (Mass.) 

I5Same  —  Forthwith  on  Demand.  —  In  Spenceley 
v,  Robinson,  3  B.  &  C.  658,  10  E.  C.  L.  211,  it 
was  held,  where  a  statute  required  overseers 
of  the  poor  to  give  copies  of  rates  to  any  in- 
habitant of  the  parish  forthwith  upon  demand, 
that  when  the  demand  was  made  during  the 
night,  a  delivery  the  next  morning  was  a  com- 
pliance with  the  statute.    Abbott,  C.  J.,  said 
that  although  the  statute  required  that  copies 
should  upon  demand  be  forthwith  given,  that 
word  must  receive  a  reasonable  construction, 
«o  as  to  give  the  overseer  an  opportunity  of 
making  the  copy  required.     Here  the  copy 
was  made  during  the  night  and  delivered  the 
following  morning,  and  the  demand  was  com- 
plied with  within  a  reasonable  time.    In  Ten- 
riant  v.  Bell,  9  Q.  B.  684,  58  E.  C.  L.  684,  it 
was  held  that  forthwith  in  this  statute  meant 
within  a  reasonable  time. 

Same  —  Covenant  to  Repair.  —  Where  there 
was  a  covenant  forthwith  to  put  certain 
premises  in  repair,  forthwith  was  held  to 
mean  within  a  reasonable  time  for  that  pur- 
pose, and  not  in  a  day  or  a  week.  Doe  v.  Sut- 
ton, 9  C.  &  P.  706,  38  E.  C.  L.  299.  See  also 
the  title  Landlord  and  Tenant. 

Same  —  Revival  of  Action. —  A  statute  pro- 
vided that  an  order  to  revive  an  action  in  the 
name  of  the  personal  representative  of  a  de- 
ceased plaintiff  might  be  made  forthwith.  It 
was  held  that  forthwith  meant  at  the  first  term 
after  the  death  of  the  plaintiff.  The  court 
said:  "As  an  order  of  revivor  can  be  made 
only  during  a  term  of  court,  it  is  obvious  the 
word  forthwith  relates  thereto,  and  limitation 
of  one  year  was  intended,  under  this  section, 
to  then  begin  running,  and  not  to  run  from 
time  of  the  plaintiff's  death."  Horsley  v. 
Asher,  94  Ky.  314.  See  generally  the  title 
Limitation  of  Actions. 

Same— Petition  for  Review.  —  A  petitioner  for 
■review  gave  a  bond  with  condition  forthwith 
to  prosecute  the  review  to  final  judgment.  It 
was  held  that  this  condition  was  not  broken  by 
a  failure  to  take  out  an  order  of  notice  of 
petition,  returnable  at  the  next  term  of  court, 
In  compliance  with  the  original  order  upon  the 
petition,  provided  a  new  order  of  notice,  re- 
turnable at  a  subsequent  term,  was  afterwards 
passed,  and  the  case  was  still  pending  in 
court.  The  court  said:  "  While  the  petition 
for  review  is  pending,  and  the  court  has 
allowed  a  second  order  of  notice  to  issue  upon 
it,  the  obligors  have  not  failed  to  prosecute  it 


to  final  judgment.  To  do  so  forthwith  is  a 
stipulation  satisfied  by  doing  so  within  such 
time  as  the  court  having  jurisdiction  of  the 
petition  may  order."  Bamforth  v.  Raddin,  14 
Allen  (Mass.)  66. 

Same  —  Bankruptcy  Statute.  (See  also  the  title 
Insolvency  and  Bankruptcy.)  —  An  English 
bankruptcy  rule  required  that  upon  entering 
an  appeal  a  copy  of  the  appeal  notice  should 
be  sent  forthwith  to  the  registrar  of  the  court 
appealed  from.  It  was  held  that  forthwith 
should  be  read'with  reference  to  the  period  of 
twenty-one  days  within  which,  by  another 
rule,  the  notice  of  appeal  should  be  entered 
with  the  registrar  of  appeals,  and  that  it  meant 
twenty-one  days  from  the  date  of  the  order  ap- 
pealed from,  or  as  soon  as  possible  afterwaids. 
In  re  Sillence,  7  Ch.  Div.  238.  See  also  Ex 
p.  Hill,  53  L.  J.  Ch.  247;  Exp.  Lyon,  45  L-  r- 
768-  Ex  p.  Williams,  46  L.  T.  242. 

Same  —  Order  to  Pay  Costs  Forthwith.  —  Upon 
the  dismissal  of  an  appeal,  the  court  ordered 
the  appellant  to  pay  costs  to  the  respondents 
forthwith.    A  blank  was  left  in  the  order  as 
to  the  sums,  which  the  clerk  had  not  time  to 
fix  before  the  sessions  adjourned.    Before  the 
adjournment  day,  the  clerk  fixed  the  costs  and 
filled  up  the  order.    After  the  adjourned  ses- 
sions had  terminated,  but  before  the  next  ses- 
sions, payment  was  demanded  by  the  appellant. 
It  was  held  that  the  sessions  had  power  to 
estreat    the    recognizance,  and  that  process 
might  be  taken  upon  it  under  the  statute  3  G. 
IV.,  c.  46.    Erie,  J.,  said:  "Forthwith  does 
not' necessarily  mean  instanter;   unless  my 
memory  deceives  me,  the  word  has  been  held 
to  comprise  a  week,  in  the  case  of  an  order  in 
bastardy.      The   order   therefore    might  be 
obeyed  at  some  time  after  the  October  ses- 
sions, and  that  sessions  could  not  treat  it  as 
forfeited  by  disobedience  during  their  sitting. 
Reg.  v,  Ely,  5  El.  &  Bl.  495.  85  E.  C  L.  495- . 

Same  —  Reconveyances.  —  Where  an  arbi- 
trator's award  directed  that  A  and  B  should 
forthwith  execute  certain  reconveyances  to  C, 
and  that  C  should  forthwith  execute  indemni- 
ties and  releases  to  A  and  B,  forthwith  in  the 
latter  case  was  held  to  mean  as  soon  as  A 
and  B  had  bv  their  execution  of  the  reconvey- 
ances put  themselves  in  a  position  to  call  for 
the  execution  of  the  releases.  Boyes  v.  Bluck, 
13  C.  B.  652,  76  E.  C.  L.  652. 

Same  —  Elections.  (See  also  the  titles 
County-seat,  vol.  7,  P-  1037;  Elections,  vol. 
10  p  630;  Local  Option;  Municipal  Aid.)  — 
A  statute  required  the  sheriff  to  give  notice  of 
certain  elections  forthwith.  In  construing  this 
provision,  the  court  said:  "  If  the  purpose  of 
the  notice  of  election  was  to  call  the  attention 
of  the  people  of  Ripley  county  more  particu- 
larly to  the  question  whether  they  should  em- 
bark in  railroad  speculation,  the  notice  given 
could  not  be  regarded  as  sufficient.  To  permit 
two-thirds  of  the  time  between  the  taking 
effect  of  the  act  and  the  election  to  elapse  be- 
fore the  sheriff  made  his  proclamation  was  not 
carrying  out  the  plain  intent  of  the  legisla- 
ture', as  expressed  in  the  word  forthwith. 
State  v.  Ripley  County,  9  Ind.  313. 

A  statute  provided  that  the  state  board  of 
canvassers  should,  within  thirty  days  after 
election,  open  the  returns,  and  forthwith  de- 
termine the  number  of  votes  given  for  each 
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candidate-.  In  construing  this  provision  the 
court  said:  "  The  expression  forthwith,  there- 
fore, used  in  section  3,  means  the  canvass 
must  be  completed  within  such  reasonable 
time  as  is  required  to  perform  the  duty  en- 
joined upon  the  canvassers,  namely,  to  can- 
vass all  the  votes  from  all  the  counties  of  the 
state,  as  shown  upon  the  face  of  the  abstract, 
deposited  in  the  office  of  the  county  auditor,  so 
that  the  results  of  the  county  canvass  can  be 
obtained  within  a  reasonable  time."  Woods 
v.  Sheldon,  9  S  Dak.  392. 

A  petition  was  presented  for  the  submission 
of  a  by-law  to  the  people,  under  an  act  for 
prohibiting  the  sale  of  liquor,  on  June  27 
1875.    On  June  30  the  clerk  published  a  notice 
under  the  act  that  the  voting  would  take  place 

-  on  August  6,  but  on  July  28  the  clerk  adver- 
tised that  the  by-law  was  withdrawn  for  the 
present,  but  that  notice  would  be  given  as  to 
when  the  voting  would  take  place.  On 
August  11  the  by-law  was  again  published  and 
notice  given  that  the  voting  would  take  place 
on  September  10.  It  was  held  that  this  was  a 
sufficient  compliance  with  the  provision  of  the 
act  which  directed  that  the  clerk  should  forth- 
with  cause  the  by-law  to  be  published.  In  re 
Lake,  26  U.  C.  C.  P.  173. 

Same— Habeas  Corpus.  (See  also  the  title 
Habeas  Corpus.)  — In  State  v.  Ferry,  61  Vt. 
624,  it  was  held  that  a  writ  of  habeas  corpus 
was  not  void  because  made  returnable  upon 
the  first  secular  day  after  its  issue,  that  being 
forthwith  within  the  meaning  of  a  statute  re- 
quiring a  writ  of  habeas  corpus  to  be  made 
returnable  forthwith. 

Same  —  Insurance  Policy.  (See  also  the  titles 
Fire  Insurance,  ante,  p.  330;  Life  Insurance.) 

—  When  notice  is  required  to  be  given  forth- 
with or  "  at  once,"  these  terms  are  not  to  be 
construed  with  absolute  strictness,  so  as  to  re- 
quire a  literal  compliance,  but  mean  within  a 
reasonable  time  in  view  of  the  loss  and  circum- 
stances surrounding. 

United  States.  —  Brown  v.  Mechanics,  etc., 
Ins.  Co.,  4  Fed  Cas.  No.  2,019;  Fisher  v. 
Crescent  Ins.  Co.,  33  Fed.  Rep.  547. 

Alabama.  —  Central  City  Ins.  Co.  v.  Oates 
86  Ala.  558,  11  Am.  St.  Rep.  67. 

Illinois.  —  Peoria  M.  &  F.  Ins.  Co 
18  111.  553;  Knickerbocker  Ins.  Co. 
80  111.  388;    Knickerbocker  Ins.  Co.  v.  Mc- 
Ginnis,  87  111.  70;  Scammon  v.  Germania  Ins 
Co.,  101  111.  626. 

Indiana.  —  Provident  L.  Ins.,  etc.,  Co.  v 
Baura,  29  Ind.  236. 

Kansas.  —  Capitol  Ins.  Co.  v.  Wallace  50 
•   Kan.  453. 

Louisiana.  —  McCall  v.  Merchants'  Ins.  Co  , 
33  La.  Ann.  144. 

Maryland.  —  Edwards  v.  Baltimore  F.  Ins 
Co.,  3  Gill  (Md.)  176. 

Massachusetts.  —  Kingsley  v.  New  England 
Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.)  393. 

Missouri.— St.  Louis  Ins.  Co.  v.  Kyle  11 
Mo.  278;  Phillips  v.  Protection  Ins.  Co.!  14 
Mo.  220. 

New  Jersey.  —  Roumage  v.  Mechanics'  F. 
Ins.  Co.,  13  N.  J.  L.  113. 

New  York.  —  New  York  Cent.  Ins.  Co.  v 
National  Protection  Ins.  Co.,  20  Barb  (N  Y  ) 

?xT8;-Jnsman  v-  Western  F-  r"s.  Co.,  12  Wend. 
(N.  Y.)  452;  Bennett  v.  Lycoming  County 
Mut.  Ins.  Co..  67  N.  Y.  276. 
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Pennsylvania.  —  West  Branch    Ins.  Co  v 
Helfenstein,  40  Pa.  St.  289. 
„,  Ver™™'-  —  Donahue   v.    Windsor  County 
Mut.  F.  Ins.  Co.,  56  Vt.  374.  ' 

Wisconsin.  —  Palmer  v.  St.  Paul  F   &  M 
Ins.  Co.,  44  Wis.  201,  7  Cent.  L.  J.  153. 

But  in  Trask  v.  State  F.  &  M.  Ins.'Co  20 
Pa.  St.  198,  it  was  held  that  a  delay  of  eleven 
days  without  a  reasonable  excuse  was  too  long 
See  also  Edwards  v.  Lycoming  County  Mut 
Ins.  Co  75  Pa.  St.  378;  Gould  v.  Dwelling 
House  Ins.  Co.,  134  Pa.  St.  587. 

So  a  notice  given  five  days  after  loss  sus- 
tained was  held  not  to  satisfy  a  provision 
requiring  notice  forthwith.  Roumage  v 
Mechanics  F.  Ins.  Co.,  13  N.  J.  L.  113. 

And  for  other  cases  in  which  the  notice  was 
held  to  have  been  given  too  late,  see  Roper  v 
Lendon,  1  El.  &  El.  825,  102  E.  C.  L.  825'- 
Inman  v.  Western  F.  Ins.  Co.,  12  Wend.  (N* 
Y.)  452;  Brown  v.  London  Assur.  Corp  40 
Hun  (N.  Y.)  101;    Sherwood  v.  Agricultural 
Ins.  Co.,  10  Hun  (N.  Y.)  593;    McEvers  v 
Lawrence,   Hoffm.   Ch.  (N.  Y.)  172;  White! 
hurst  v.  North  Carolina  Mut.  Ins.  Co.',  7  Jones 
L.  (52  N.  Car.)  433;  Trask  v.  State  F.  &  M 
Ins.  Co.,  29  Pa.  St.  198;  Edwards  v.  Lycoming 
County  Mut.  Ins.  Co.,  75  Pa.  St.  378;  Cornell 
v.  Milwaukee  Mut.  F.  Ins.  Co.,  18  Wis.  387 
And  see  the  title  Fire  Insurance,  ante,  o  -no 
et  sea. 

Same  —  Accident  Insurance.  —  In  Konrad  v 
Union  Casualty,  etc.,  Co.,  49  La.  Ann.  636,  it 
was  held  that  the  word  forthwith  meant  with 
due  diligence,  or  without  unnecessary  pro- 
crastination or  delay,  and  was  not  to  be  taken 
literally.  To  the  same  effect  see  Providence 
L.  Ins.,  etc.,  Co.  v.  Martin,  32  Md.315;  Provi- 
dent L.  Ins.,  etc.,  Co.  v.  Baum,  29  Ind.  236. 
These  cases  were  upon  accident  policies.  See 
also  the  title  Accident  Insurance,  vol  1  p 
323- 

Same  —  Entering  Verdict  and  Judgment.  (See 

also  the  title  Justice  of  the  Peace.)  —  A  stat- 
ute provided  that  a  justice  of  the  peace  should 
enter  a  verdict  and  judgment  in  his  docket 
forthwith  upon  its  return  by  the  jury.    It  was 
held  not  ground  for  reversal  that  verdict  was 
returned  at  half  past  ten  o'clock  p.  w.,  and 
the  judgment  was  not  entered  on  the  docket 
until  the  next  day  at  eleven  o'clock  A.  H. 
The  court  said:  "  To  do  a  thing  forthwith  is 
to  act  immediately,  without  delay,  directly. 
But  it  is  always  proper  to  look  at  the  connec- 
tion in  arriving  at  the  meaning  of  a  word.  In 
this  case  the  legislature  has  directed  that  the 
justice  shall  without  delay,  or  immediately, 
enter  the  verdict  and  judgment,  because  there 
is  no  occasion  for  deliberation  on  his  part, 
whereas  in  most  cases  he  is  given  three  days 
after  a  cause  is  submitted  to  him  for  final 
action.    But  it  is  not  intended  that  he  should, 
at  the  very  moment  of  receiving  the  verdict, 
enter  the  judgment.    As  was  said  in  constru- 
ing the  same  word  in  another  statute,  in  Lyon 
v.  Comstock,  9  Iowa  306,  '  this  is  giving  the 
language  of  the  act  a  strict  construction,  which 
we  think  is  hardly  required.    Some  liberalitv 
is  to  be  exercised.'    The  justice  is  not  allowed 
three  days,  nor  is  he  required  to  work  at  un- 
reasonable hours.    The  case  of  Guthrie  r. 
Humphrey,  7  Iowa  23,  does  not  conflict  in  the 
least  with  this  view."    Davis  v.  Simma,  14 
Iowa  154,  81  Am.  Dec.  464. 
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times  given  to  the  word,  requiring  an 

A  statute  provided  that  a  justice  of  the 
peace,  where  a  verdict  is  rendered,  "  must 
forthwith  render  judgment  and  enter  it  in  his 
docket  book."  In  construing  this  provision 
the  court  said:  "  Where  a  proceeding  has  ad- 
vanced far  into  the  night  before  the  comple- 
tion, the  court  is  not  compelled  to  continue  its 
work  longer,  but  may  adjourn  until  the  next 
day,  or  to  such  further  time  as  the  law  per- 
mits. A  duty  to  be  done  forthwith  is  not  an 
exception  to  this  reasonable  rule.  When  the 
court  or  officer  performs  the  duty  within 
reasonable  time  after  the  event  upon  which  it 
depends  occurs,  under  all  the  conditions  sur- 
rounding the  case,  the  command  of  the  law  is 
complied  with."  Sweet  v.  Marvin,  2  N.  Y. 
App.  Div.  4. 

So  in  Sorenson  v,  Swensen,  55  Minn.  58, 
where  a  verdict  was  returned  about  noon  of 
August  20,  at  which  time  the  justice  was  en- 
gaged in  hearing  other  cases,  and  therefore 
did  not  render  judgment  on  such  verdict  until 
August  22,  the  intervening  day  being  Sunday, 
it  was  held  that  the  judgment  was  rendered 
forthwith  upon  return  of  the  verdict.  The 
court  said:  "  We  therefore  hold  that  the  word 
forthwith,  in  the  section  of  our  statute  quoted, 
means,  as  there  used,  that  the  judgment  must 
be  rendered  within  a  reasonable  time  after  the 
return  of  the  verdict.  What  constitutes  such 
reasonable  time  will  depend  on  the  circum- 
stances surrounding  each  particular  case. 
There  should  be  no  unreasonable  delay.  In 
this  case  it  appears  that  at  the  time  of  the  re- 
turn of  the  verdict  the  justice  was  engaged  in 
hearing  other  cases,  and  was  thereby  pre- 
vented from  rendering  his  judgment  sooner. 
That  he  used  reasonable  diligence  and  exertion 
in  the  performance  of  his  duty  seems  unques- 
tionable, and  the  judgment  of  the  District 
Court  is  affirmed." 

But  in  Hull  v.  Mallory,  56  Wis.  356,  where 
a  justice  delayed  fourteen  hours,  it  was  held 
that  his  judgment  was  not  rendered  forthwith. 
The  court  said:  "  The  statute  (sec.  3662,  R.  S.) 
provides  that  '  in  all  cases  where  a  verdict 
shall  be  rendered  in  favor  of  either  party,  the 
justice  shall  forthwith  render  judgment  and 
enter  the  same  in  his  docket.'  The  word 
forthwith  in  this  statute  has  been  construed  in 
the  most  emphatic  manner  to  mean  instanter 
by  this  court  in  several  cases,  and  it  is  no 
longer  an  open  question.  McNamara  v.  Spees, 
25  Wis.  539;  Perkins  v.  Jones,  28  Wis.  243; 
Wearne  v.  Smith,  32  Wis.  412;  Kleinsteuber  v. 
Schumacher,  35  Wis.  608.  Fourteen  hours' 
delay  in  rendering  and  entering  judgment  un- 
der this  statute  is  far  beyond  instanter,  by  the 
most  liberal  construction."  See  also  Harper 
v.  Albee,  10  Iowa  389. 

In  Sibley  v.  Howard,  3  Den.  (N.  Y.)  72,  45 
Am.  Dec.  448,  it  was  held,  where  the  justice 
rendered  judgment  on  the  day  after  eceiving 
the  verdict,  that  this  was  not  a  compliance 
with  a  statute  providing  that  judgment  should 
be  rendered  forthwith  upon  the  return  of  the 
verdict.  See  also  Goodrich  v.  Sullivan,  1 
Thomp.  &  C.  (N.  Y.)  191. 

Same  —  Judge's  Certificate.  —  A  judge's  certifi- 
cate that  execution  shall  iss ue  forthwith  means 
in  the  ordinary  course  of  the  business  of  the 


act  to  be  done  at  once  or  immediately.1 

court.    Snooks  v.  Smith,  7  M.  &  G.  528.  49  E. 
C.  L.  528. 

Same  —  Question  of  Law  or  Fact.  (See  also  the 
title  Questions  of  Law  and  Fact.) —  In  Ten- 
nant  v.  JBell,  9  Q.  B.  684,  58  E.  C.  L.  684,  it 
was  held  that  where  a  statute  required  a  thing 
to  be  done  forthwith  it  was  the  duty  of  the 
judge  to  expound  to  the  jury  the  meaning  of 
the  word  forthwith,  but  that  he  might  leave  it 
to  them  to  say  whether,  under  the  circum- 
stances, the  thing  had  or  had  not  been  done 
within  a  reasonable  time,  and  therefore  accord- 
ing to  a  reasonable  construction  of  the  word 
forthwith.  To  the  same  effect  see  Doe  v, 
Sutton,  9  C.  &  P.  706,  38  E.  C.  L.  299;  Spence- 
ley  v.  Robinson,  3  B.  &  C.  658,  10  E.  C.  L.  211; 
Pennsylvania  R.  Co.  v.  Reichert,  58  Md.  261; 
Edwards  v.  Baltimore  F.  Ins.  Co.,  3  Gill  (Md.) 
177;  Donahue  v.  Windsor  County  Mut.  F.  Ins. 
Co.,  56  Vt.  374.  And  see  the  titles  Accident 
Insurance,  vol.  1,  p.  324;  Fire  Insurance, 
ante,  p.  330.  But  see  Star  v.  Mahan,  4  Dakota 
216. 

Twenty-four  Hours.  —  Forthwith  in  matters 
of  practice  has  been  held  to  mean  within 
twenty-four  hours.  Anderson  v.  Goff,  72  Cal. 
73;  Sabin  v.  Johnson,  7  Cow.  (N.  Y.)  421; 
Goodrich  v.  Sullivan,  1  Thomp.  &  C.  (N.  Y.)  191. 

A  rule  of  court  required  a  report  of  ex- 
ceptions to  be  delivered  to  the  party  obtaining 
a  reference  who  was  forthwith  to  file  the  same 
in  the  proper  office.  Forthwith  was  construed 
to  mean  within  twenty-four  hours.  Champlin 
v.  Champlin,  2  Edw.  Ch.  (N.  Y.)  329. 

So  in  Moffat  v.  Dickson,  3  Colo.  313,  a  rule 
to  plead  forthwith  was  held  to  mean  within 
twenty-four  hours,  and  it  was  held  error  to 
enter  judgment  of  default  within  that  time. 
The  court  said:  "  A  rule  to  plead  forthwith  is 
not,  therefore,  to  be  construed  as  requiring  a 
plea  eo  instanti.  Time  is  necessary  to  examine 
the  declaration  and  consider  of  and  frame  the 
pleas,  and  under  the  rulings  in  analogous 
cases  the  time  should  not  be  held  to  mean  less 
than  twenty-four  hours,  and  might  import,  in 
a  case  of  intricacy  and  difficulty,  a  longer 
period.  A  rule  to  plead  issuably,  instanter, 
means  within  twenty-four  hours,  I  Tidd's 
Practice  567;  and  also  when  used  in  chancery 
orders,  2  Barb.  Ch.  Pr.  588." 

In  Morton  v.  Montreal  Bank,  18  Can.  L.  T. 
157  where  the  order  of  court  directed  the  plain- 
tiff to  give  security  for  costs  forthtvith,  it  was 
held  that  a  delay  of  several  months  was  not 
within  the  range  of  the  meaning  of  the  word 
forthwith.  The  court  said  that  according  to 
the  best  authorities,  the  word  forthwith  in  mat- 
ters of  procedure  means  within  twenty-four 
hours;  and  when  the  statute  enacts  that  the 
act  is  to  be  done  forthwith,  it  means  within  a 
reasonable  time. 

But  in  People  v.  Brewer,  4  Paige  (N.  Y.) 
405,  it  was  held  that  when  an  order  was 
made  by  the  court,  directing  a  party  to  deposit 
a  paper  in  his  possession  with  the  master 
forthtvith,  the  order  must  be  complied  with 
immediately  or  within  a  reasonable  time  after 
ihe  notice  of  the  order,  and  the  party  was  noC 
entitled  to  twenty-four  hours  after  service  ot 
the  order  to  comply  therewith. 

1.  No  Delay.  — Reg.  v.  Wigan,  14  Q.  B.  Div. 
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908;  Chaplin  v.  Levy,  g  Exch.  673;  Hancock 
v.  Somes,  28  L.  J.  M.  C.  196;  Hede;.  v.  Atlan- 
tic Royal  Mail  Steam  Nav.  Co.,  29  L.  J.  Q.  B. 
191. 

In  Ex  p.  Lamb,  19  Ch.  Div.  169,  it  was  said, 
per  Jessel,  M.  R.:  "I  think  that  the  word 
forthwith  must  be  construed  according  to  the 
circumstanes  in  which  it  is  used.  Where 
*  *  *  there  is  a  covenant  to  insure  a  man's 
life  there  must  of  necessity  be  some  delay,  for 
the  act  could  not  be  done  in  a  moment.  But 
where  an  act  which  is  required  to  be  done 
forthwith  can  be  done  without  delay,  it  ought 
to  be  so  done." 

In  applications  for  mandamus,  it  has  been 
assumed  that  forthwith  excluded  the  interven- 
tion of  delay.  Grace  v.  Clinch,  4  Q.  B.  609, 
45  E.  C.  L.  609;  Rex  v.  Milverton,  3  Ad.  &  EI. 
284,  30  E.  C.  L.  91.  See  also  the  title  Man- 
damus. 

Forthwith  and  Immediately.  —  In  Reg.  v.  Jus- 
tices. 4  Q  B.  Div.  471,  it  was  said:  "  The 
words  forthwith  and  '  immediately  '  have 
the  same  meaning.  They  are  stronger  than 
the  expression'  within  a  reasonable  time,' and 
imply  prompt,  vigorous  action,  without  any 
delay;  and  whether  there  has  been  such  action 
is  a  question  of  fact,  having  regard  to  the  cir- 
cumstances of  the  particular  case."  See  also 
State  v.  Ripley  County,  9  Ind.  312. 

Action  Held  Not  to  Be  Forthwith.  —  In  Reg. 
v.  Robinson,  12  Ad.  &  El.  672,  40  E.  C.  L.  158, 
an  indictment  for  an  assault  was  found  on 
January  9,  1839.  Plea  was  entered  that  the 
prosecutor  had  complained  of  the  same  assault 
to  two  justices,  who  deemed  it  not  to  be 
proved,  and  thereupon  dismissed  the  com- 
plaint and  gave  a  certificate  of  dismissal  forth- 
with, under  the  statute  9  Geo.  IV.,  c.  31,  §  27. 
Replication  was  made  that  the  defendant  did 
not  obtain  such  certificate  forthwith.  The 
jury  gave  a  special  verdict,  finding  a  hearing 
and  dismissal  of  the  complaint  on  November 
■29,  1838,  and  the  certificate  obtained  on  Janu- 
ary 29,  1839.  It  was  held  that  the  certificate 
was  not  obtained  forthwith. 

Same  —  Suretyship.  (See  also  the  title  Surety- 
ship.)—  Where  a  statute  required  that,  upon 
notice  by  a  surety  to  his  creditor  to  commence 
action  forthwith  against  the  principal  debtor, 
such  suit  should  be  commenced  within  a  rea- 
sonable time  thereafter  and  with  due  diligence 
proceeded  with,  it  was  held  that  a  delay  of 
over  three  months  between  notice  and  com- 
mencement of  the  action  was  too  long.  The 
court  said:  "The  terms  'reasonable  time* 
and  '  due  diligence  '  are  to  be  construed  with, 
and  in  the  light  of,  the  term  forthwith  to  be 
used  in  the  notice  to  commence  the  action." 
Meriden  Silver  Plate  Co.  v.  Flory,  44  Ohio  St. 
437.  See  also  Reid  v.  Cox,  5  Blackf.  (Ind.) 
312;  Overturf  v.  Martin,  2  Ind.  507;  Miller  v. 
Childress,  2  Humph.  (Tenn.)  320. 

Same  —  Statement  of  Exceptions.  —  A  statute 
provided  that  whenever  in  a  trial  a  ruling  is 
made  as  to  evidence  objected  to,  a  statement 
of  the  question,  if  excluded,  and  the  question 
and  answer,  if  admitted,  and  of  the  ruling  of 
the  court,  |shall,  if  moved  for,  be  forthwith 
made  in  writing  and  certified  by  the  judge 
and  become  part  of  the  record.  It  was  held 
that  the  party  against  whom  the  ruling  is 
made  has  a  right  to  insist  that  all  proceedings 


shall  be  suspended  until  the  statement  it 
made.  The  court  said:  "  The  statement  of 
the  evidence  and  the  ruling  must  be  made 
forthwith  —  that  is,  immediately  —  without 
delay."    Whittemore  v.  Smith,  50  Conn.  376. 

Same  —  Bankruptcy.  —  Under  a  warrant  in 
bankruptcy  it  was  the  duty  of  the  marshal 
forthwith  to  publish  notices  in  the  newspapers 
and  to  serve  forthwith  notices  by  mail  or  per- 
sonally on  the  creditors,  at  least  ten  days  be- 
fore the  appointed  meeting.  In  construing 
this,  provision,  Blatchford,  J.,  said:  "  The 
good  sense  of  all  this  is,  that  the  publication 
must  be  commenced  and  the  notices  be  served 
as  soon  as  conveniently  practicable  after  the 
issuing  of  the  warrant;  but  that,  at  all  events, 
to  make  the  proceedings  regular,  the  publica- 
tions must  be  completed  before  the  commence- 
ment of  the  period  of  ten  days  immediately 
preceding  the  return  day  of  the  warrant,  and 
the  notices  must  be  served  o<?  the  creditors 
before  the  commencement  of  such  period  of 
ten  days."  Matter  of  Devlin,  1  Ben.  (U.  S.) 
337.  See  generally  the  title  Insolvency  and 
Bankruptcy. 

Same  —  Assignment  for  Benefit  of  Creditors.  — 
An  assignment  for  the  benefit  of  creditors  pro- 
vided that  the  assignee  should  forthwith  take 
possession  of  all  the  assignor's  estate  and 
property.  It  was  held  that  the  assignment 
was  void,  because  the  deed  contemplated  that 
the  assignee  should  take  possession  of  the 
property  before  his  bond  and  inventory  were 
filed.  The  court  said:  "  Webster  defines 
forthwith  as  meaning  '  immediately,  without 
delay,  directly,'  while  Worcester  gives  the 
same  definition,  omitting  '  directly.'  In  this 
sense,  if  an  act  is  directed  to  be  done  forth- 
with, it  seems  to  exclude  the  idea  of  other  acts 
intervening  between  the  direction  and  its  exe- 
cution. But  as  some  time  is  necessary  to  the 
doing  of  everything,  varying  in  length  with 
the  thing  to  be  done,  the  word  has  in  law  re- 
ceived a  more  liberal  interpretation.  Bou- 
vier's  definition  is,  '  as  soon  as  by  reasonable 
exertion,  confined  to  the  object,  it  may  be 
accomplished.'  This  seems  to  be  the  accepted 
legal  sense  of  the  word."  Lincoln  v.  Field, 
54  Ark.  474 

Same  —  Fifteen  Days.  —  A  statute  provided 
that  a  resident  mortgagee  of  chattels  which 
had  been  subjected  to  an  attachment  mast 
render  an  account  of  his  mortgage  debt  within 
fifteen  days  after  demand.  In  construing  this 
provision,  the  court  said:  "A  demand  for  an 
account  forthwith  is  not  the  same,  in  sub- 
stance and  effect,  as  a  demand  for  an  account 
within  fifteen  days,  nor  as  a  demand  without 
naming  a  time  for  compliance,  but  leaving  the 
mortgagee  to  comply  within  the  statutory 
period,  of  which  he  must  take  notice  at  his 
peril.  Therefore  the  plaintiff  was  not  bound 
to  comply  with  the  demand  made,  and  his 
noncompliance  worked  him  no  legal  harm." 
Green  v.  Kelley,  64  Vt.  309. 

Execution  Sale.  (See  also  the  titles  Judicial 
Sales;  Sheriff's  Sales.)  —  A  statute  made  it 
the  duty  of  a  sheriff,  upon  sale  of  goods  under 
execution,  forthwith  to  make  an  entry  of  such 
sale.  In  Maxwell  v.  Scarfe,  18  Ont.  Rep.  531, 
a  delay  of  fifteen  days  after  the  sale  was  held 
not  to  be  reasonable.  The  court  said:  "  The 
word  forthwith  has  sometimes  received  a  free 
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Definitions 


FORTUITOUS.  —  See  note  I. 
FORTUNE.  —  See  note  2. 

FORTUNE  TELLER.  (See  also  the  titles  Breach  or  THE  PEACE,  vol.  4,  p. 
902;  Vagrancy;  and  see  Disorderly  Persons,  vol.9,  p.  538;  Spiritu- 
alism.)—See  note  3. 

FORUM. —As  to  the  law  of  the  forum,  see  the  title  PRIVATE  INTERNA- 
TIONAL Law. 

FORWARD.    (See  also  the  title  Forwarders,  post)  —  See  note  4. 


•construction,  and  sometimes  a  strict  one, 
according  to  the  circumstances  under  which  it 
has  been  used.  An  act  has  sometimes  been 
held  to  have  been  done  forthwith  when  done 
within  a  reasonable  time,  and  an  act  has  some- 
times been  held  to  have  been  done  forthwith 
only  when  done  with  the  least  possible  delay. 
Having  regard  to  the  circumstances  under 
which  the  word  forthwith  is  used  in  this  stat- 
ute, and  to  the  purposes  and  provisions  of 
the  statute,  and  to  the  abuses  which  a  different 
construction  would  open  the  door  to,  I  think 
it  should  receive  a  strict  construction,  and 
that  the  entry  required  by  the  statute  to  be 
made  by  the  sheriff  should  be  made,  as  it 
undoubtedly  can  be  made,  and  in  this  case 
could  have  been  made,  without  any  delay. 
Exp.  Lamb,  19  Ch.  Div.  169." 

A  statute  provided  that  in  case  of  any  sale 
of  lands,  under  a  decree  of  court,  in  any 
county  where  part  only  of  the  lands  should  lie, 
a  copy  of  the  bill,  decree,  etc.,  should  be  filed 
in  the  office  of  the  clerk  of  the  county  where 
any  other  part  of  such  land  should  lie,  and  on 
receipt  of  such  copies  by  the  clerk  of  such 
county  it  should  be  his  duty  forthwith  to 
docket  and  index  the  bill  and  other  proceed- 
ings. In  construing  this  provision,  the  court 
said:  "  The  direction  to  do  it  forthwith, 
which  means  immediately  upon  receipt,  is  sug- 
gestive of  a  purpose  that  no  delay  shall  occur 
in  giving  notice  to  any  who  may  need  it  of  the 
true  state  of  the  case."  Murguiondo  v. 
Hoover,  72  Md.  16. 

In  Burkett  v.  Clark,  46  Neb.  466,  it  was  held 
that  the  word  forthwith  in  a  statute  relating 
to  the  duty  of  the  officer  holding  an  execution 
for  the  sale  of  real  estate,  meant "  immedi- 
ately; without  delay;  directly;  regard  being 
had  to  the  nature  of  the  act  required  to  be 
performed." 

Executions.  —  A  statute  provided:  "When 
the  writ  of  execution  is  against  the  property 
of  the  judgment  debtor,  it  shall  be  executed 
by  the  sheriff  as  follows:  If  property  has 
been  attached,  he  shall  indorse  on  the  execu- 
tion and  pay  to  the  clerk  forthwith  the  amount 
of  the  proceeds  of  sales  of  perishable  property 
or  debts  due  the  defendant  received  by  him 
sufficient  to  satisfy  the  judgment."  In  con- 
struing this  provision,  in  Sabin  v.  Barnett,  79 
Fed.  Rep.  950,  the  court  said:  '*  The  word 
forthwith  would  perhaps  make  a  different  rule 
as  to  the  time  the  sheriff  might  retain  the 
money.  Instead  of  retaining  it  twenty  days, 
he  would  be  required,  under  that  section,  I 
take  it,  to  pay  the  money  forthwith.  But 
forthwith  means  after  he  has  received  the 
writ,  and  there  must  be  an  actual  writ." 

1.  Fortuitous.  (See  also  the  title  Act  of 
God,  vol.  1,  p.  584,  and  the  references  there 
tfven.)—  In  Eugster  z:  West,  35  La.  Ann.  120, 

1 


it  was  said:  "The  code  defines  a.  fortuitous 
event  to  be  that  which  happens  by  a  cause 
which  we  cannot  resist,  and  those  accidents 
are  said  to  be  caused  by  superior  force  which 
human  prudence  can  neither  foresee  nor  pre- 
vent. ■*  *  *  The  Patidectes  Francaises  teach 
that  on  entend  par  cas  forluits  les  accidens  qu  on 
n'a pu  ni prevoirni  empecker.  So  Emerigon  on 
Insurances  285:  by  accident  {cas  fortuii)  is 
meant  a  superior  force  which  cannot  be  fore- 
seen nor  resisted.  In  its  legal  sense,  fortui- 
tous event  is  synonymous  with '  act  of  God  '  in 
the  common  law."  See  also  Viterbo  v.  Fried- 
lander,  120  U.  S.  727. 

In  Sheldon  v.  Sherman,  42  Barb.  (N.  Y.) 
369,  affirmeo  42  N.  Y.  484,  it  was  said:  "  Great 
floods  are  designated  in  books  as  fortuitous, 
neither  to  be  foreseen  or  prevented  by  the 
providence  of  man.  Being  fortuitous,  they 
cast  no  blame  or  liability  on  man." 

2.  Fortune.  —  In  a  devise  fortune  includes 
realty  and  personalty.  Spearing  v.  Hawkes, 
6  Ir.  Ch.  Rep.  297.  See  also  Bacon  v.  Cosby. 
4  De  G.  &  Sm.  261,  and  see  the  title  Wills. 

3.  Fortune  Teller.  —  An  English  statute  pro- 
vided that  every  person  pretending  or  profess- 
ing to  tell  fortunes  should  be  deemed  a  rogue 
and  a  vagabond.  It  was  held  that  no  distinc- 
tion could  be  drawn  between  professing  to 
possess  a  power  and  pretending  to  exercise 
that  power.  Penny  v.  Hanson,  16  Cox  C.  C. 
173,  18  Q.  B.  Div.  478. 

So  in  People  v.  Elmer.  109  Mich,  493,  it  was 
held  that  one  who  professed  to  possess  a 
power  to  foretell  future  events  and  who  offered 
his  services  to  the  public  in  that  capacity  by 
advertising  in  the  newspapers  was  subject  to 
prosecution  as  a  disorderly  person,  under  the 
Michigan  statute,  for  pretending  to  tell  for- 
tunes. 

4.  To  Forward  a  Deed.  —  Where  one  bound 
himself  to  forward  a  certain  deed,  it  was  held 
that  it  was  incumbent  on  him  to  make  and 
execute  the  deed.  The  court  said:  "Where 
a  covenant  was  that  the  defendant  should 
'  give  a  lease  '  it  was  held  that  it  was  incum- 
bent on  the  defendant  himself  to  prepare,  exe- 
cute, and  deliver  the  lease.  Walker  v.  Kelly, 
24  U.  C.  C.  P.  174.  So  where  the  agreement 
is,  as  here,  to  the  effect  that  the  defendant 
shall  forward  a  deed,  I  think,  looking  at  the 
whole  agreement,  that  it  is  incumbent  on  the 
defendant  to  do  all  that  is  necessary  to  for- 
ward it  ;  i.  c,  give  it  being,  prepare  and  exe- 
cute it,  as  well  as  forward  it."  Dalgleish  v. 
Conboy,  26  U.  C.  C.  P.  264. 

Forward  —  Mail.  —  A  sent  a  note  by  mail  to 
B  for  collection.  B  in  turn  sent  it  to  C  for 
collection,  and  wrote  to  A  to  that  effect. 
A  then  wrote  to  C  saying  that  he  had  received 
B's  letter  "  saying  he  had  forwarded  a  note  to 
you  for  collection,"  and  directed  C  to  forward 
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the  proceeds  when  collected.  It  was  held  that 
nnder  these  circumstances  C  was  authorized 
to  forward  the  proceeds  of  the  note  by  mail. 
The  court  said:  *'  If  indeed  the  principal  di- 
rects his  agent  to  send  the  money  in  a  certain 
way  or  by  a  particular  channel,  transmitting 
it  in  a  different  mode  is  evidence  of  negli- 
gence. But  there  was  no  such  direction  in 
this  case.  The  only  letter  from  the  plaintiff 
to  the  defendant  used  the  same  word,  forward, 
in  instructing  him  what  to  do  with  the  money 
collected,  as  in  mentioning  the  transmission 
to  him  of  the  evidence  of  the  claim,  which  had 


in  fact  been  made  through  the  mail;  and  war- 
ranted the  defendant  in  believing  that  he  was 
authorized  to  transmit  the  money  in  the  same 
manner."  Buell  v.  Chapin,  99  Mass.  596. 
See  also  Morgan  v.  Richardson,  13  Allen 
(Mass.)  410. 

Forward  —  Carry.  —  To  forward  may  mean 
to  transport  or  to  carry.  Colfax  Mountain 
Fruit  Co.  v.  Southern  Pac.  Co..  118  Cal.  648- 
St.  Louis,  etc.,  R.  Co.  v.  Piper,  13  Kan.  511' 
Mercantile  Mut.  Ins.  Co.  v.  Chase,  1  E.  D.' 
Smith  (N.  Y.)  125.  And  see  the  title  For- 
warders, post. 
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By  Lomax  Pittman. 

I  Definitions,  i  165. 

IL  When  Caeeiees  Become  Foewaedees,  i  166. 
ttt,  Duty  to  Receive  and  Foewaed,  i  167. 
IV.  Degeee  of  Diligence  Requieed  of  Foewaedee,  i  167. 

1.  In  Absence  of  Specific  Instructions,  1167. 

a.  In  General,  1167. 

b.  In  Preserving  Property  While  in  His  Possession  as  Sucn,  1 167. 
C.  In  Selection  of  Carrier  and  in  Delivery  of  Goods,  1168. 

(1)  In  General,  1168.  _ 

(2)  Liability  for  Loss  Resulting  from  Failure  to  Transmit  Instruc- 

tions, 1 169.  . 

(3)  Liability  for  Loss  Resulting  from  Failure  to  Advise  consignee 

of  Shipment,  1169. 

(4)  Liability  for  Loss  Resulting  from  Carrier  s  Failure  to  Deliver 

to  or  Notify  Connecting  Carrier,  1170. 

2.  Where  Pound  by  Specific  Instructions,  11 70. 

a.  In  General,  117  o. 

b.  As  to  Carrier  to  Whom  Delivery  Shall  Be  Made,  1171. 

(1)  In  General,  1171. 

(2)  Where  Delivery  to  Designated  Carrier  Impossible,  1171. 

(a)  In  General,  1171. 

lb)  Where  Goods  Are  of  Perishable  Nature,  1172. 
CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titleiin  this  work:  CARRIERS  OF  GOODS >vol.  j,  p.  154, 
references  there  given,  especially  the  title  CONNECTING  CARRIERS  {OF 
GOODS),  vol.  6,  p.  603. 

L  Definitions.  —  Forwarders  are  persons  or  corporations  who,  for  compen- 
sation paid  or  to  be  paid  them  by  the  consignor  or  by  the  ultimate  consignee 
receive  and  undertake  to  deliver  goods  to  a  carrier  to  be  by  him  transported 
to  their  destination.1 

1  Definitions  -"One  who  forwards  or  on  their  way  to  their  place  of  destination  by 
sends  forward-  specifically,  in  the  United  the  ordinary  and  usual  means  of  conveyance, 
lutes,  one  who  sh^s  or  se^ds  forward  goods  or  according  to  the  instrucuon  he  rece.ves 
for  others  to  their  destination  by  the  instru-  Piatt  v  H.bbard  7  Cow .  (N \ \ 499 .  AcWey 
mentality  of  third  persons;  a  forwarding  mer-  Kellogg.  8  Cow.  (N.  Y  )  223 ,  B™™:  ^™ 
rhant     *    *    #    A  carrier  who  undertakes  to      son,  2  Vvend.  (N.  Y.)  593.  his  com- 

transport  the  Roods  only  part  of  the  way  often  pensation  is  limited  to  Ins  care  and  trouble 
becomes  a  forwarder  i .respect  to  the  duty  of  and  the  charges  paid  by  h.m,  in  receiving. 
delTvTrlnfi "them  to  some  proper  carrier  to  com-  keeping,  and  duly  forwarding;  and  when  he 
ole  e  the  transportation."  Century  Diet.  has  placed  the  goods  in  the  course  of  transit  by 
See *  infra  this  title  When  Carriers  Become  the  proper  conveyance,  his  duty  is  at  an  end. 
bee  in/, a,  tnis  ciue,  ^  occupation  js  further  distinguished  from 

Awarder  Distinguished  from  Carrier.  -  In  the  that  of  the  carrier  by  the  «r.camstna"«.^fatt^ 

case  of  Place  v  Union  Express  Co.,  2  Hilt.  (N.  has  no  interest  in.  and  receives  no  part  of,  the 

Y    19  the  court,  in  distinguishing  a  forwarder  compensation  that  is  paid  for  the  carnage  and 

from  a  carrier,  used  the  following  language:  due  delivery  of  the  good8  .  f 

"  A  forwarder  is  one  who,  for  a  compensation,  "The  Liability  of  Forwarders  is  like  that  ot 

takes  choree  of  goods  intrusted  or  directed  warehousemen  and  common  agents,  and  13 

to  him ^andgfor wards  them;  that  is,  puts  them  governed  by  the  general  rule  applicable  to 
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Forwarding  Merchants.  —  Formerly  the  name  of  "forwarding  merchants" 
instead  of  "  forwarders  "  was  generally  applied  to  that  class  of  persons  who, 
for  hire,  undertake  to  see  that  the  goods  of  another  are  put  in  the  way  of 
transportation  to  their  destination,  without  themselves  incurring  the  carrier's 
liability.  Prior  to  the  cessation  of  their  liability,  which  ends  on  the  delivery 
of  the  goods  to  the  carrier  in  obedience  to  the  instructions  theretofore 
received,  their  relation  to  their  employer  is  that  of  warehouseman,  in  which 
capacity  they  are  bound  only  to  exercise  ordinary  diligence.1 

II.  When  Carriers  Become  Forwarders.  —  This  question  has  received  full 
treatment  under  another  title.  The  main  propositions  will,  however,  be 
repeated  here  with  specific  references  to  that  article.  Unless  a  common 
carrier  of  goods  assumes  by  express  contract  to  carry  them  to  a  point  beyond 
his  own  line.*  the  prevailing  rule  in  the  United  States  is  that  after  the  arrival 
of  the  goods  at  the  terminus  of  his  line,  and  their  delivery  to  a  succeeding 
carrier,  the  initial  carrier  is  liable  only  as  forwarder  for  loss  of  or  damage  to 
the  goods  in  the  hands  of  the  succeeding  carrier.3  The  English  and  Canadian 
rule  and  that  prevailing  in  a  few  of  the  United  States  is  that  unless  there  has 
been  an  agreement  limiting  the  liability  of  the  carrier  for  damage  to  the 
goods  on  his  own  line,4  the  receipt  of  the  goods  and  the  giving  of  a  bill  of 
lading  therefor  are  prima  facie  evidence  of  an  undertaking  on  his  part  to  carry 
them  to  their  destination.5  An  initial  or  intermediate  carrier,  therefore, 
becomes  a  forwarder  in  all  of  those  jurisdictions  where  the  "American  rule  " 
prevails,  in  the  absence  of  an  express  contract  to  the  contrary;  and  he 
becomes  such  in  those  jurisdictions  where  what  is  known  as  the  "  English 
rule  "  prevails,  in  those  cases  where  by  express  contract  he  limits  his  liability 
over  connecting  lines  from  that  of  carrier  to  that  of  forwarder.  Numerous 
cases,  therefore,  arise  in  all  jurisdictions,  irrespective  of  which  rule  may  there 
prevail,  as  to  his  negligence  as  forwarder  in  disobeying  instructions  or  as  to 
his  negligence  in  improperly  performing  those  duties  which  the  law  imposes 
on  him  as  forwarder.  6 

What  Tender  or  Delivery  Sufficient  to  Effect  Change.  —  The  decided  weight  of 
authority  is  that  the  initial  carrier  remains  such  until  actual  delivery  of  the 
goods  to  the  succeeding  carrier  (or  the  refusal  of  the  latter  to  accept  them 
and  a  notification  to  the  shipper  of  such  fact),7  and  that  it  cannot  escape  its 
liability  as  such  by  merely  storing  the  goods  in  a  warehouse,  to  be  taken 
therefrom  by  the  succeeding  carrier.  There  must  be  an  actual  delivery  of  the 
goods  to  the  next  carrier,  or  at  least  such  a  notification  of  their  arrival  as  in 
law  amounts  to  a  tender.8 

other  bailees   for  hire   not  subject  to  ex-        Occupation  of  Forwarder  and  Warehouseman 

traoriinary  liabilities.  They  are  responsible  United.  —  "  Where  he  [a  forwarder]  has  a  ware- 
for  ordinary  care,  skill  and  diligence  that  is,  house  for  the  reception  and  safekeeping  of  the 
such  care  and  diligence  as  prudent  men  in  goods  until  they  can  be  forwarded,  he  unites 
similar  circumstances  usually  exercise  in  the  the  twofold  occupation  of  warehouseman  and 
management  of  their  own  business.  Story  on  forwarder,  which  is  the  usual  mode  of  con- 
Bailments,  §  44+.  They  are  not,  it  is  true,  in-  ducting  the  business  in  this  country."  Place 
surers  like  common  carriers,  but  they  are  re-  v.  Union  Express  Co.,  2  Hilt.  (N.  Y.)  19. 
sponsible  for  all  injuries  to  property  while  in  2.  See  the  title  Connecting  Carriers  (of 
their  charge  resulting  from  negligence  or  mis-     Goods),  vol.  6,  p.  631. 

feasance  of  themselves,  their  agents,  or  em-  8.  See  the  title  Connecting  Carriers  (of 
ployees."    Sawyer,  J.,  in  Hooper  v.  Wells,  27     Goods),  vol.  6,  p.  615. 

Cal.  11.  85  Am.  Dec.  211.  4.  See  the  title  Connecting  Carriers  (of 

1.  Forwarding   Merchants,  —  See   Angell  on     Goods),  vol  f-  p.  639. 
Carriers,  §  75;  Story  on  Bailments,  §  444.  6.  See  the  title  Connecting  Carriers  (or 

A  forwarding  merchant  is  "  a  person  who  re-     Goods),  vol.  6,  p.  611. 
ceives  and  forwards  goods,  taking  upon  him-        6.  See  infra,  this  title,  Degree  of Diligence  Re- 
self  the  expenses  of  transportation,  for  which     quired  of  Forwarder. 

he  receives  a  compensation  from  the  owners,  7.  See  the  title  Connecting  Carriers  (of 
but.  who  has  no  concern  in  the  vessels  or     Goods),  vol.  6,  p.  629. 

wagons  by  which  they  are  transported,  and  no  8.  See  the  title  Connecting  Carriers  (op 
interest  in  the  freight."    Bouv.  Law  Diet.  Goods),  vol.  6,  pp.  606,  646  et  seq. 
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III.  Duty  to  Receive  and  Forward.  —  Where  a  person  is  engaged  in  the 
business  of  forwarding,  and  holds  himself  out  to  the  public  as  a  forwarder,  he 
is  in  the  absence  of  some  excuse  by  which  the  performance  of  his  duty  as  for- 
warder is  rendered  impossible  or  impracticable,  bound  to  receive  and  forward 
goods  tendered  to  him  for  that  purpose.1 

IV.  Degree  of  Diligence  Required  of  Forwarder  —  1.  In  Absence  of 
Specific  Instructions  —  a.  In  General.  —  In  the  absence  of  specific  instructions 
from  the  shipper,  a  forwarder,  both  as  to  the  custody  of  the  property  while 
in  his  charge  before  shipment  2  and  as  to  the  selection  by  him  of  the  carrier 
to  whom  the  goods  are  to  be  delivered  for  transportation  to  their  destina- 
tion,3 is  liable  only  for  loss  or  injury  to  the  goods  or  delay  in  shipment  result- 
in<*  from  his  failure  to  use  ordinary  care  in  one  of  these  respects.4 

b  b.  In  Preserving  Property  While  in  His  Possession  as  Such. — 
After  the  receipt  of  goods  by  the  forwarder,  and  before  shipment  of  them, 
his  liability  for  the  safe  custody  of  them  is  that  of  a  warehouseman,  being 
bound  only  for  the  exercise  of  due  and  ordinary  care.5 


1.  Duty  to  Receive  and  Forward.  —  Maybin  v. 
South  Carolina  R.  Co.,  8  Rich.  L.  (S.  Car.) 
240,  64  Am.  Dec.  753- 

2.  See  infra,  this   section.    In  Preserving 
Property  While  in  His  Possession  as  Such. 

3.  See  infra,  this  section.  In  Selection  of  Car- 
rier and  in  D  diver y  of  .Goods. 

4.  Forwarder  Held  to  the  Use  of  Ordinary  Dili- 
gence —England.  —  Quiggin  v.  Duff,  I  M.  & 
W.  174,  Tyrw.  &  G.  553;  Garside  v.  Trent, 
etc.,  Nav.,  4  T.  R.  581. 

Alabama.  —  Alabama  G.  S.  R.  Co.  v. 
Thomas,  89  Ala.  294,  18  Am.  St.  Rep.  119. 

California.  —  Hooper  v.  Wells.  27  Cal.  11,  85 
Am.  Dec.  211,  5  Am.  L.  Reg.  N.  S.  16. 

Colorado.  —  Overland  Mail,  etc.,  Co.  v.  Car- 
roll. 7  Colo.  44-  TT  „  , 

Maine.  —  Plantation  No.  14  »•  Hall,  61  Me. 
517. 

Maryland. — Baltimore,    etc.,    R.    Co.  v. 
Schumacher.  29  Md.  168,  96  Am.  Dec.  510. 

Massachusetts.  —  Northern  R.  Co.  v.  Fitch- 
burg  R.  Co.,  6  Allen  (Mass.)  254;  Simkins  v. 
Norwich,  etc..  Steamboat  Co.,  11  Cush.  (Mass.) 
102.  See  Barron  v.  Eldredge,  100  Mass.  455. 
1  Am.  Rep.  126. 

Mississippi.  —  Merchants'  Wharf-Boat  Assoc. 
v.  Wood.  (Miss.  1887)  3  So.  Rep.  248;  Mer- 
chants' Wharf-Boat  Assoc.  v.  Smith,  (Miss. 
1887)  3  So.  Rep.  249. 
Missouri.  —  Holtzclaw  v.  Duff,  27  Mo.  392. 
New  Hampshire.  —  Regan  v.  Grand  Trunk 
R.  Co.,  6r  N.  H.  579- 

New  York.  —  Brown  v.  Denison,  2  Wend. 
(N.  Y  )  504;  Piatt  v.  Hibbard  7  Cow.  (N.  Y.) 
497;  Rawson  v.  Holland.  59  N.  Y.  6n,  17  Am. 
Rep.  394;  Ackley  v.  Kellogg,  8  Cow.  (N.  Y.) 
223;  Van  Santvoord  v.  St.  John.  6  Hill  (N.  Y.) 
157;  Johnson  v.  New  York  Cent.  R.  Co.,  33  N. 
Y.  610  83  Am.  Dec.  416;  Roberts  v.  Turner, 
12  Johns  (N.  Y.)  232;  Place  v.  Union  Express 
Co.,  2  Hilt.  (N.  Y  )  19. 

Pennsylvania. — American  Express  Co.  v. 
Titusvtlle  Second  Nat.  Bank,  6q  Pa.  St.  394-  8 
Am.  Rep.  268;  Forsythe  v.  Walker,  9  Pa.  St. 
148. 

South  Carolina.  —  Maybin  v.  South  Carolina 
R.  Co.,  8  Rich.  L.  (S.  Car.)  240,  64  Am.  Dec. 
753. 

Difference  Between  liability  of  Forwarder  and 
of  Common  Carrier.  —  The  liability  of  forward- 
ing agent    and  warehouseman    is  radically 


different  from  that  of  common  carrier,  the 
former  being  responsible  only  for  loss  occa- 
sioned by  his  fault  or  negligence.  Holtzclaw 
v.  Duff,  27  Mo.  392. 

Where  Carrier  Acts  as  Forwarder.  —  The  gen- 
eral rule  is,  of  course,  the  same  where  a  car- 
rier of  goods  becomes  a  forwarder  at  some 
point  on  its  line.  Hence,  where  it  undertakes 
to  forward  goods  by  a  connecting  line,  it  is 
liable  only  as  bailee  for  the  exercise  of 
ordinary  care;  that  is,  such  care  as  persons  of 
ordinary  prudence  exercise  in  reference  to 
their  own  property.  Alabama  G.  S.  R.  Co.  v. 
Thomas,  89  Ala.  294,  18  Am.  St.  Rep.  119. 

Where  a  carrier  gives  directions  by  way- 
bills to  successive  carriers  in  the  line  of  trans- 
portation over  which  goods  are  to  be  carried, 
it  acts  as  the  forwarding  agent  of  the  owner 
of  the  goods,  and,  beyond  the  termination  of 
its  own  route,  is  responsible  as  such  forward- 
ing agent  only  for  the  want  of  reasonable  dili- 
gence and  care.  Northern  R.  Co.  v.  Fitchburg 
R.  Co.,  S  Allen  (Mass.)  254. 

Burden  of  Proof  on  Plaintiff  to  Show  Negligence 
of  Forwarder.  —  Where  a  common  carrier  re- 
ceives goods  directed  lo  a  point  beyond  the 
destination  of  its  line,  in  delivering  the  goods 
to  the  succeeding  carrier  it  becomes  merely  a 
forwarder,  and  in  a  suit  against  it  for  negli- 
gence the  burden  of  proof  is  upon  the  plaintiff 
to  establish  such  negligence.  Plantation  No.  4 
v.  Hall,  6t  Me.  517. 

5.  When  Forwarder's  liability  That  of  Ware- 
houseman. —  Qui  gg  in  v.  Duff,  1  M.  &  W.  174; 
Tyrw.  &  G.  553;  Garside  v.  Trent,  etc.,  Nav., 
4  T.  R.  581;  Alabama  G.  S.  R.  Co.  v.  Thomas, 
89  Ala.  294,  18  Am.  St.  Rep.  119;  Hooper  v. 
Wells,  27  Cal.  11,  85  Am.  Dec.  211,  5  Am.  L. 
Reg.  N.  S.  16;  Baltimore,  etc.,  R.  Co.  v. 
Schumacher,  29  Md.  168,  96  Am.  Dec.  510; 
Barron  v.  Eldredge,  100  Mass.  455,  1  Am. 
Rep.  126;  Merchants'  Wharf-Boat  Assoc.  v. 
Wood,  (Miss.  1887)  3  So.  Rep.  248;  Merchants' 
Wharf-Boat  Assoc.  v.  Smith,  (Miss.  1887)  3  So. 
Rep.  249;  Holtzclaw  v.  Duff,  27  Mo.  392; 
Regan  v.  Grand  Trunk  R.  Co.,  61  N.  H.  579; 
Piatt  v.  Hibbard,  7  Cow.  (N.  Y.)  497;  Rawson 
v.  Holland,  59  N.  Y.  611,  17  Am.  Rep.  394; 
Maybin  v.  South  Carolina  R.  Co.,  8  Rich.  L. 
(S.  Car.)  240,  64  Am.  Dec.  753. 

Where  goods  received  into  his  store  by  a  for- 
warder are  of  themselves  well  secured,  the 
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c  In  Selection  of  Carrier  and  in  Delivery  of  Goods  — (i)  In  Gen- 
eral. — -  In  the  selection  of  the  carrier  by  whom  the  goods  are  to  be  shipped 
under  such  circumstances,  the  forwarder  is  responsible  only  for  reasonable 
diligence,  and  if  he  has  exercised  this  he  is  not  liable  for  a  delay  of  or  loss  or 
damage  to  the  goods  in  the  hands  of  such  carrier.1 


mere  circumstance  of  receiving  goods  of  an- 
other sort  into  the  same  store,  which  invites 
thieves  into  the  store,  who  set  it  on  fire  and 
consume  the  former  goods,  will  not  make  the 
forwarder  liable,  unless  the  receipt  of  the  lat- 
ter goods  will  probably  produce  such  a  conse- 
quence.   Piatt  v.  Hibbard,  7  Cow.  (N.  Y.)  497. 

Where  Guilty  of  Negligence  as  Custodian  of 
Goods.  —  Goods  were  forwarded  from  London  to 
Liverpool,  addressed  to  the  plaintiff  at  the  Isle 
of  Man,  "  care  of  D."  (the  defendant)  at  Liver- 
pool. The  goods  were  landed  by  the  carrier 
on  a  wharf  at  Liverpool,  and  immediate  notice 
was  sent  to  the  defendant  of  their  arrival,  he 
signing  the  carrier's  book  containing  an  ac- 
knowledgment that  the  goods  in  question  had 
arrived  for  him.  It  was  further  shown  that 
when  on  other  occasions  goods  had  been 
brought  for  D.  by  the  same  carrier,  D.  had  de- 
sired that  they  remain  at  the  wharf  until  sent 
for  by  him.  On  this  occasion  he  did  not  send 
for  the  goods  until  six  days  afler  their  arrival, 
when  it  was  ascertained  that  they  were  lost. 
In  an  action  against  him  by  the  consignee  the 
court  held  that  there  was  evidence  of  a  de- 
livery and  an  acceptance  by  the  defendant  of 
the  goods,  and  that  he  was  guilty  of  negli- 
gence in  not  taking  proper  care  of  them. 
Quiggin  v.  Duff,  1  M.  &  W.  174,  Tyrw.  &  G. 
553- 

Where  Forwarder  Liable  for  Loss  of  Goods  by 
Fire.  —  Property  was  delivered  by  a  carrier  to 
a  wharf-boat  association  to  be  shipped  by  an- 
other carrier  to  its  place  of  destination,  and 
the  condition  of  the  wharf-boat  yard  was  such 
that,  as  a  man  of  ordinary  prudence,  the  man- 
ager should  have  foreseen  the  danger  to  which 
the  property  would  be  exposed  by  reason  of 
liability  to  fire.  The  property  was  destroyed 
by  fire  while  in  the  yard,  and  the  wharf-boat 
association  was  held  to  have  been  guilty  of 
negligence,  it  having  failed  to  ship  the  prop- 
erty at  the  first  opportunity  afforded.  Mer- 
chants' Wharf-Boat  Assoc.  v.  Wood.  (Miss. 
1887)  3  So.  Rep.  248.  See  also  Merchants' 
Wharf-Boat  Assoc.  v.  Smith,  (Miss.  1887)  3  So. 
Rep.  249. 

Where  Guilty  of  Negligence  as  Warehouseman. 

—  A.  delivered  to  a  railroad  company  at 
Newark,  Ohio,  a  certain  number  of  barrels  of 
oil  to  be  transported  by  that  railroad  to  Bel 
Air,  in  the  same  state;  thence  by  way  of  an- 
other railroad  to  Baltimore,  and  thence  by 
steamer  to  New  York,  there  to  be  delivered 
to  the  consignee.  The  oil  reached  Baltimore, 
where  it  was  taken  from  the  cars  of  the  com- 
pany and  placed  in  an  open  lot  near  their 
warehouse,  and  thence  forwarded  to  New 
York,  where,  upon  its  arrival,  the  cargo  was 
found  to  be  sixty-seven  barrels  short.  The 
court  held  that  the  responsibility  for  the  proper 
custody,  as  warehousemen,  attached  to  the 
second  railroad  when  the  oil  was  unloaded 
from  its  cars  in  Baltimore,  and  that,  being 
bound  to  use  ordinary  care  and  diligence  in 


the  custody  and  storage  of  the  oil,  it  was  liable 
for  the  loss  of  the  sixty-seven  barrels.  Balti- 
more, etc.,  R.  Co.  v.  Schumacher,  29  Md.  168, 
96  Am.  Dec.  510. 

Where  Carrier  Forwarder's  Agent  —  Liability 
of  Latter  for  Negligence  of  Former.  —  And  where 
a  forwarder  ships  goods  by  one  of  its  own 
agents,  the  goods,  while  being  transported  by 
the  latter,  are  legally  in  possession  of  the 
former,  and  as  such  the  forwarder  is  liable  for 
the  negligent  conduct  of  the  agent  by  which 
the  goods  are  lost.  Hooper  v.  Wells,  27  Cal. 
12,  85  Am.  Dec.  211,  5  Am.  L.  Reg.  N.  S.  16. 

1.  Forwarder  Liable  Only  for  Want  of  Ordinary 
Diligence  in  Selecting  Carrier.  —  Plantation  No.  4 
v.  Hall,  61  Me.  517;  Simkins  v.  Norwich, 
etc.,  Steamboat  Co.,  11  Cush.  (Mass.)  102;  Van 
Santvoord  v.  Si.  John,  6  Hill  (N.  Y.)  157, 
Brown  v.  Denison,  2  Wend.  (N.  Y.)  593;  Ack- 
ley  v.  Kellogg,  8  Cow.  (N.  Y.)  223;  Roberts  v 
Turner,  12  Johns.  (N. .  Y.)  232;  Stannard  v. 
Prince,  64  N.  Y.  300;  American  Express  Co.  v. 
Titusville  Second  Nat.  Bank,  69  Pa.  St  304 
8  Am.  Rep.  268, 

Common  carriers  received  goods  on  board 
their  sloops  to  transport  from  N.  Y.  to  T..  at 
which  place  they  transferred  them  on  board  of 
a  northward-bound  canalboat,  pursuant  to  the 
instructions  of  the  shipper.  The  goods  were 
lost  by  the  sinking  of  the  canalboat.  In  an 
action  for  the  value  of  the  goods,  the  court 
held  that  the  defendanis'  character  as  common 
carriers  ceased  at  T.,  and  that,  having  exer- 
cised ordinary  care  in  seeing  the  goods  placed 
on  board  a  safe  boal,  they  were  not  liable  for 
the  loss.  Ackley  v.  Kellogg,  8  Cow.  (N.  Y.) 
223.  See  also  Van  Santvoord  v.  St.  John  6 
Hill  (N.  Y.)  157. 

Change  from  Carrier  to  Forwarder  —  Burden  of 
Proof  as  to  When  Loss  Occurred.  —  An  express 
company  received  a  package  of  money  at  T. 
to  be  transmitted  to  L.  By  conditions  printed 
on  the  receipt  given  by  it,  it  was  not  liable 
"  except  as  forwarders  only,  *  *  *  nor 
*  *  *  for  any  default  or  negligence  of  any 
person,  corporation,  or  association  to  whom  " 
the  package  should  be  delivered,  "  at  any 
place  or  point  off  the  established  routes  or 
lines  run  by  this  company."  To  reach  its 
destination  at  L.,  the  package  was  carried  by 
three  other  express  companies.  The  con- 
signee at  L.  refused  to  receive  it,  and  directed 
its  return  to  T.  On  its  arrival  there,  it  was 
found  that  a  part  of  the  money  had  been  ab- 
stracted. In  an  action  against  the  initial  ex- 
press company,  the  court  held  that  at  most  it 
was  liable  as  carrier  only  to  the  end  of  its  own 
route,  and  afterwards  was  a  forwarder  re- 
sponsible only  for  reasonable  care  and  dili- 
gence in  selecting  proper  carriers,  and  that  the 
burden  of  proof  was  not  upon  the  express 
company  to  prove  when,  where,  or  by  whose 
negligence  the  moneyjwas  abstracted.  Ameri- 
can Express  Co.  v.  Titusville  Second  Nat. 
Bank,  6g"Pa.  St.  394,  8  Am.  Rep.  268. 
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The  Burden  of  Proof  in  showing  negligence  in  this  regard  is,  of  course,  on  the 
consignor  or  consignee,  and  no  presumption  of  negligence  on  the  part  ot  the 
forwarder  can  be  indulged  because  the  carrier  proves  to  be  incompetent  or 

dishonest.1  ,  ,. 

If  the  Loss  Results  from  the  Negligence  of  the  Forwarder,  however,  in  delivering  the 
<roods  to  the  carrier  —  as  where,  contrary  to  custom,  he  delivers  an  unsealed 
money  package  to  the  other  for  shipment,  and  the  money  is  abstracted  —  he 
is  guilty  of  negligence  and  is  liable  for  the  value  of  .the  goods.  *  In  case  of 
connecting  carriers,  the  initial  one  assumes  not  only  to  carry  safely,  but  to 
deliver  safely ;  and  where,  to  make  the  delivery,  an  initial  carrier  transferred 
cattle  into  cars  unfit  for  their  transportation,  and  in  violation  of  its  duty  to 
the  consignor,  whereby  the  cattle  suffered  injury,  it  was  held  liable.3 

(2)  Liability  for  Loss  Resulting  from  Failure  to  Transmit  Instructions.— 
When  a  forwarder  who  is  also  a  carrier  receives  special  instructions  from  the 
consignor  and  undertakes,  in  conformity  with  such  instructions,  to  transmit 
goods  over  his  own  route  and  then  to  forward  them  to  a  designated  destina- 
tion beyond,  he  must,  with  the  delivery  of  the  goods  to  the  next  carrier, 
transmit  also  the  instructions  received  by  him;  and,  failing  to  do  so,  he  is 
liable  for  all  the  loss  to  which  his  failure  to  comply  with  his  contract  in  this 
respect  may  have  contributed.4  _  . 

(x)  Liability  for  Loss  Resulting  from  Failure  to  Advise  Consignee  of  Ship - 
w,„//_The  nature  of  the  forwarder's  general  undertaking  is  frequently  such 


1.  Burden  of  Proof  as  to  Negligence  in  Selecting 
Carrier.  —  An  express  company  received  a 
money  package  under  an  agreement  "  to  for- 
ward and  deliver  at  destination,  if  within  their 
route,  and  if  not,  to  deliver  to  the  connecting 
express,  stage,  or  other  means  of  conveyance, 
at  the  most  convenient  point."  No  loss  oc- 
curred within  their  route,  but  the  package 
was  safely  carried  and  delivered  "  to  the  con- 
necting express,  stage,  or  other  means  of  con- 
veyance."  The  money  was  stolen  by  the 
proprietor  of  a  stage  line,  to  whom  it  was 
delivered  at  the  station  nearest  to  its  ultimate 
destination.  In  an  action  against  the  express 
company  for  the  money,  it  was  held  that  the 
burden  of  establishing  negligence  was  upon 
the  plaintiffs.  Plantation  No.  4  »•  Hall,  61 
Me.  517.  .  . 

2.  Forwarder's  Negligence  in  Delivering  Money 
Package  Unsealed.  —  Overland  Mail,  etc.,  Co.  v. 
Carroll,  7  Colo.  44.  . 

3.  Where  Forwarder  Delivered  to  Carrier  tor 
Transportation  Cattle  in  Unfit  Car.  —  Alabama 
G.  S.  R.  Co.  v.  Thomas,  89  Ala.  294,  18  Am. 
St.  Rep.  119.  .  .  . 

As  to  the  duty  of  carriers  to  furnish  suit- 
able cars  for  the  carriage  by  them  of  cattle, 
see  the  title  Carriers  of  Live  Stock,  vol.  5, 
p.  426. 

4.  Liability  of  Forwarder  for  Failure  to  Trans- 
mit Instructions.  —  North  v.  Merchants',  etc., 
Transp.  Co.,  146  Mass.  315;  Dana  v  New 
York  Cent.,  etc.,  R.  Co.,  50  How.  Pr.  (N.  Y. 
Supreme  Ct.)  428;  Little  Miami  R.  Co.  v. 
Washburn,  22  Ohio  St.  324- 

Duty  of  Carriers  to  Transmit  Special  Instruc- 
tions.— Where  the  receipt  given  by  the  initial 
company  declares  that  it  acts  "  as  the  agent 
of  the  consignor  or  consignee,  and  not  as  car- 
rier," it  is  its  duty  as  agent  to  give  accurate 
information  and  instructions  to  the  connecting 
cameras  to  the  destination  and  delivery  of 
the  property.  Upon  its  failure  to  do  so,  it  is 
liable  to  the  consignor  for  any  damage  sus- 
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tained  by  him  by  reason  of  such  failure. 
Dana  v.  New  York  Cent.,  etc.,  R.  Co.,  50  How. 
Pr.  (N.  Y.  Supreme  Ct.)  428. 

Where  a  carrier  receives  goods  under  in- 
structions to  deliver  them  at  the  end  of  its 
route  "  to  the  order  "  of  the  consignor"  or  his 
assigns,"  and  with  marks  and  directions  indi- 
cating the  place  beyond  which  is  their  ultimate 
destination,  and  he,  without  giving  similar  in- 
structions to  the  succeeding  carrier,  forwards 
them  to  that  place  by  the  intermediate  carriers, 
the  last  of  whom  surrenders  them  to  the  con- 
signee without  requiring  him  to  produce  the  bill 
of  lading,  the  first  carrier  commits  a  breach  of 
contract  and  is  liable  for  the  value  of  the 
goods.  North  v.  Merchants',  etc..  Transp. 
Co.,  146  Mass.  315. 

Where  Transmission  of  Instructions  to  Succeed- 
ing Carrier  Sufficient.  —  An  initial  carrier,  as  a 
direction  to  the  succeeding  carriers,  made  out 
and  delivered  the  following  waybill:  "  Way- 
bill of  merchandise  transported  by  F.  R.  Co. 
from  C.  to  B..  Nov.  27,  1852.  Consignees, 
Ogdensburgh  R.  R.  Description  of  articles: 
Rails,  part  lot."  The  court  held  that  such 
directions  were  sufficient  to  show  to  the  suc- 
cessive carriers  that  the  rails  were  to  be  car- 
ried and  delivered  to  the  O.  railroad  at  B., 
and  that  the  first  carrier  was  exonerated  from 
liability  by  the  giving  of  such  directions. 
Northern  R.  Co.  v.  Fitchburg  R.  Co.,  6  Allen 
(Mass.)  254.  . 

Initial  Carrier  Need  Only  Transmit  Directions 
Received  by  It.— In  transferring  goods  to  a 
connecting  carrier,  the  initial  carrier  is  not  re- 
quired to  do  more  than  transmit  the  directions 
of  the  shipper;  hence,  where  the  directions 
given  by  the  shipper  as  to  the  shipment 
omitted  to  give  the  name  of  the  consignor,  the 
first  carrier  was  of  course  not  liable  for  negli- 
gence in  failing  to  give  the  name  of  the  con- 
signor upon  delivering  the  goods  to  the  second 
carrier.    Indianapolis,  etc.,  R.  Co.  v.  Murray, 
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that  it  becomes  his  duty  to  advise  the  consignee  of  the  shipment  made  to 
him.1 

(4)  Liability  for  Loss  Resulting  from  Carrier's  Failure  to  Deliver  to  or 
Notify  Connecting  Carrier.  —  When  a  carrier  has  received  goods  for  transpor- 
tation to  a  point  beyond  his  own  line,  it  is  his  duty,  when  the  goods  have 
arrived  at  the  end  of  his  line,  to  deliver  them  to  the  connecting  carrier  and  to 
notify  such  connecting  carrier  of  the  arrival  or  delivery  of  the  goods  and  for 
loss  resulting  from  neglect  to  perform  this  duty,  the  carrier  chargeable  with 
the  neglect  is  liable.2 

2.  Where  Bound  by  Specific  Instructions  —  a.  In  General.  —  Where  the 
goods  are  received  by  the  forwarder  with  specific  instructions  as  to  the  care  of 
them  while  in  his  custody,  or  as  to  the  carrier  to  whom  they  shall  be  deliv- 
ered for  transportation,  or  with  special  directions  for  the  carriage  and  ultimate 
delivery  of  the  goods,  or  as  to  the  name  of  the  person  to  whom  the  goods  are 
consigned,  aud  where  he  fails  to  obey  any  such  directions,  and  damage 
results,  he  will,  of  course,  generally  be  liable  for  such  breach  of  contract.3  In 
some  jurisdictions  this  general  rule  has,  however,  been  held  subject  to  one 
exception,  hereinafter  noted.4 


1.  Liability  for  Loss  Resulting  from  Failure  to 
Advise  Consignee. — It  is  the  duty  of  a  for- 
warder to  advise  the  consignee  of  shipments 
made  to  his  address,  and  the  carrier's  failure 
to  deliver  the  goods  in  accordance  with  the 
bill  of  lading  will  not,  generally,  discharge 
the  forwarder  from  liability.  Railey  v.  Por- 
ter, 32  Mo.  471,  82  Am.  Dec.  141.  But  see 
Mason  v.  Grand  Trunk  R.  Co.,  37  U.  C.  Q.  B. 
163,  where  it  was  held  not  to  be  the  duty  of 
the  initial  carrier  to  notify  the  consignee  of  the 
delivery  of  the  goods  to  the  intermediate  car- 
riers. 

2.  See  the  title  Connecting  Carriers  (of 
Goods),  vol.  6,  pp.  608 ,  649. 

Where  goods  of  a  perishable  nature  were  de- 
livered to  a  common  acrrier  to  be  transported 
to  a  point  beyond  its  route,  and  where  the  bill 
of  lading  relieved  it  generally  from  all  re- 
sponsibility for  delays,  it  was  not  in  law  re- 
lieved from  liability  for  delays  occasioned  by 
its  own  negligence  in  failing  to  deliver  the 
goods  to  the  connecting  carrier.  McKay  v. 
New  York  Cent.,  etc.,  R.  Co.,  50  Hun  (N.  Y.) 
563. 

3.  Duty  of  Forwarder  to  Follow  Instructions  of 
Shipper—  Alabama.  —  Alabama  G.  S.  R.  Co. 
v.  Thomas,  89  Ala.  294,  18  Am.  St.  Rep. 
119. 

Georgia.  —  Georgia  R.  Co.  v.  Cole,  68  Ga. 
623. 

Illinois.  —  Michigan  Southern,  etc.,  R 
v.  Day,  20  111.  375,  71  Am.  Dec.  278. 

Massachusetts.  —  Proctor  v.  Eastern  R. 
105    Mass.    512;    North   v.  Merchants', 
Transp.  Co.,   146  Mass.  315;  Simkins  v. 
wich,  etc.,  Steamboat  Co.,   11  Cush.  (Mass.) 
102. 

Minnesota.  —  Brown  v.  Pennsylvania  Co.,  63 
Minn.  546. 

New  York.  —  Goodrich  v.  Thompson,  44  N. 
Y.  324;  Johnson  v.  New  York  Cent.  R.  Co.,  33 
N.  Y.  610,  88  Am.  Dec.  416,  overruling  31 
Barb.  (N.  Y.)  196;  Johnson  v.  New  York  Cent. 
R.  Co.  39  How.  Pr.  (N.  Y.  Supreme  Ct.)  127; 
Le  Sage  v.  Great  Western  R.  Co.,  1  Daly  (N. 
Y.)  306. 

Pennsylvania.  —  Philadelphia,    etc.,    R.  Co. 


Co. 

Co., 
etc., 
Nor- 


v.  Beck,  125  Pa.  St.  620,  11  Am.  St.  Rep.  924. 
Forsythe  v.  Walker,  9  Pa.  St.  148. 

Wisconsin.  —  Graves  v.  Smith,  14  Wis.  5,  8c- 
Am.  Dec.  762. 

Canada.  —  Langdon  v.  Robertson,  13  Ont. 
Rep.  497. 

See  also  the  title  Connecting  Carriers  (of 
Goods),  vol.  6,  p.  628. 

Where  Directions  Authorized  Forwarder  in  De- 
livering Goods  to  Carrier  for  Further  Transporta- 
tion. —  A  bill  of  lading  for  the  carriage  of 
goods  from  New  York  was  executed  in  the 
following  form  :  "  Received  of  A.  one  case 
merchandise  marked  B,  Memphis,  Tenn.,  to- 
be  transported  to  Philadelphia,  and  there  de- 
livered to  the  Pa.  R.  R.,  all  rail  to  Cincinnati, 
Ohio."  Nothing  further  appeared  upon  the 
package  or  in  the  bill  of  lading  to  indicate  its 
destination.  After  the  receipt  of  the  goods  at 
Cincinnati  they  were  forwarded  by  boat  by 
the  agents  of  the  railroad  company  to  Mem- 
phis, and  were  lost  during  the  voyage.  The 
court  held,  in  an  action  by  the  consignee 
against  the  forwarders,  that  it  appeared  from 
the  bill  of  lading  and  from  the  marks  on  the 
package  that  the  destination  of  the  goods  was 
Memphis,  and  not  Cincinnati,  and  that  the 
forwarder  was  justified  under  these  directions 
in  delivering  them  to  the  carrier  at  Cincinnati 
for  transportation  to  Memphis,  and  hence  was 
not  liable  for  their  subsequent  loss.  Brown  v. 
Mott,  22  Ohio  St.  149. 

Unauthorized  Marking  of  Goods  by  Forwarder. 
— Where  a  forwarder  inserted  in  the  bill  of 
lading  the  name  of  a  consignee  which  was  not 
marked  on  the  goods,  and  in  consequence  the 
goods  were  levied  on  under  execution  and  sold 
by  the  sheriff  as  the  property  of  the  person 
whose  name  the  forwarder  had  inserted,  and 
the  goods  were  thereby  lost,  the  court  held  that 
the  forwarder  was  liable  to  the  real  owner  for 
the  value  thereof,  basing  its  ruling  upon  t lie 
ground  that  the  forwarder  was  guilty  of  a  viola- 
tion of  his  duty  to  obey  the  instructions  of  the 
consignor,  either  express  or  fairly  implied. 
Forsythe  v.  Walker,  9  Pa.  St.  148. 

4.  See  infra,  this  section,  Where  Delivery  tc 
Designated  Carrier  Impossible. 
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b  As  to  Carrier  to  Whom  Delivery  Shall  Be  Made  — (i)  In  Gen- 
ial Where  the  forwarder  ships  or  seeks  to  ship  goods  to  their  destination 
bv  a  carrier  other  than  the  one  to  whom  he  is  instructed  to  deliver  them  tor 
transportation,  and  the  goods  are  lost,1  damaged,2  or  delayed  3  in  the  hands  of 
such  carrier  or  where  the  forwarder's  disobedience  of  instructions  in  this 
regard  results  in  the  owner's  having  to  pay  a  greater  amount  for  the  transpor- 
tation of  the  goods,4  the  forwarder  is  liable  for  the  damage  sustained  by 
reason  of  his  failure  to  follow  directions.5  • 

(2)  Where  Delivery  to  Designated  Carrier  Impossible  —  (a)  In  General.— 
Where  the  forwarder  is  an  initial  carrier,  and  after  it  has  carried  the  goods  to 
the  point  directed  it  ascertains  that  it  is  impossible  to  deliver  them  to  the 
designated  carrier  on  account  of  the  latter's  refusal  to  receive  them,  or  on 
account  of  its  nonexistence,  such  fact  will  not  ordinarily  justify  the  forwarder 
in  disobeying  the  instructions  of  the  shipper  and  forwarding  the  goods  by 
another  carrier.  Under  such  circumstances,  it  becomes  its  duty  to  store  the 
goods  and  advise  the  shipper;  and  if,  instead  of  doing  so,  it  forwards  them 


1.  Forwarder's  Liability  for  Loss  of  Goods.— 
Brown  v.  Pennsylvania  Co.,  63  Minn.  546; 
Goodrich  u.  Thompson,  44  N.  Y.  325,  affirming 
a  Robt.  (N.  Y.)  75:  Johnson  v.  New  York 
Cent  R.  Co.,  33  N.  Y.  610,  88  Am.  Dec.  416. 
overruling  31  Barb.  (N.  Y.)  196;  Johnson  v. 
New  York  Cent.  R.  Co.,  39  How.  Pr.  (N.  Y. 
Supreme  Ct.)  127;  Philadelphia,  etc.,  R.  Co. 
v  Beck,  125  Pa.  St.  620,  11  Am.  St.  Rep.  924; 
Graves  v.  Smith,  14  Wis.  5,  80  Am.  Dec.  762. 
See  also  the  title  Connecting  Carriers  (of 
Goods),  vol.  6,  pp.  626,  627. 

Thus,  if  a  carrier  disregards  the  instructions 
of  the  shipper  as  to  the  subsequent  carrier  to 
whom  the  goods  are  to  be  delivered,  such  dis- 
regard is  at  his  own  risk,  and  if  the  goods  are 
lost  he  is  liable  for  the  value  thereof.  John- 
son v.  New  York  Cent.  R.  Co.,  33  N.  Y.  610, 
88  Am.  Dec.  416. 

Where  Directions  Disobeyed,  Proximate  Cause  of 
Loss  Immaterial.  —  In  Philadelphia,  etc.,  R. 
Co.  v.  Beck,  125  Pa.  St.  620,  11  Am.  St.  Rep. 
924,  the  court  held  that  where  a  forwarder,  in 
disobedience  to  the  shipper's  instructions,  for- 
warded merchandise  by  steamer  instead  of  by 
rail,  and  the  merchandise  was  lost  by  a  fire  on 
the  steamer,  the  forwarder  was  responsible 
for  the  loss  in  an  action  on  the  contract,  the 
question  of  proximate  cause  in  an  action  for 
negligence  being  immaterial. 

2.  Where  Breach  of  Contract  Causes  Damage  to 
Goods.  —  Georgia  R.  Co.  v.  Cole,  68  Ga. 
623. 

3.  Where  Breach  of  Contract  Causes  Delay  m 
Delivery.  —  Georgia  R.  Co.  v.  Cole,  68  Ga.  623; 
Michigan  Southern,  etc.,  R.  Co.  v.  Day,  20 
111.  375.  71  Am-  Dec-  278:  Simkins  v.  Nor- 
wich, etc  Steamboat  Co.,  11  Cush.  (Mass.) 
102. 

Directions  Must  Be  Clear  and  Unambiguous  to 
Bind  Forwarder.  —  Where  it  is  a  carrier's  gen- 
eral custom,  to  forward  by  a  sailing  vessel  all 
goods  destined  to  points  beyond  the  end  of  his 
line,  a  direction  to  forward  a  particular  article 
by  a  steam  vessel  must  be  clear  and  unam- 
biguous. Unless  it  is  so,  he  is  not  liable  for  a 
delay  occasioned  by  his  failure  to  forward  by 
the  steam  vessel.  Simkins  v.  Norwich,  etc., 
Steamboat  Co.,  11  Cush.  (Mass.)  102. 

4.  Where  Breach  of  Contract  Occasions  Addi- 


tional Cost  for  Transportation.  —  Proctor  v.  East- 
ern R.  Co.,  105  Mass.  512;  Langdon  v.  Robert- 
son, 13  Ont.  Rep.  497.  ... 

5.  Breach  of  Contract  by  Forwarder  m  Failing 
to  Deliver  to  Designated  Carrier  —  Georgia.  — 
Georgia  R.  Co.  v.  Cole,  68  Ga.  623. 

Illinois.  —  Michigan  Southern,  etc.,  R.  Co. 
v.  Day,  20  111.  375.  71  Am.  Dec.  278. 

Massachusetts.  —  Proctor  v.  Eastern  R.  Co., 
105  Mass.  512.  , 

Minnesota.  —  Brown  v.  Pennsylvania  Co.,  03 
Minn.  546. 

New  York.  —  Goodrich  v.  Thompson,  44  N. 
Y.  324;  Johnson  v.  New  York  Cent.  R.  Co.,  33 
N.  Y.  610,  88  Am.  Dec.  416,  overruling  31 
Barb.  (N.  Y.)  196;  Johnson  v.  New  York  Cent. 
R.  Co.  39  How.  Pr.  (N.  Y.  Supreme  Ct.)  127; 
Le  Sage  v.  Great  Western  R.  Co.,  1  Daly  (N. 
Y.)  306. 

Pennsylvania.  —  Philadelphia,  etc.  R 
v.  Beck,  125  Pa.  St.  620,  11  Am.  St. 
924. 


Co. 
Rep. 


"'Wisconsin.  —  Graves  v.  Smith,  14  Wis.  5,  80 
Am.  Dec.  762. 

Canada.  —  Langdon  v.  Robertson,  13  Ont. 
Rep.  4Q7- 

Conflict  of  Evidence  as  to  Instructions  Given  to 
Forwarder.  —  Where  the  transactions  in  which 
a  person,  such  as  the  agent  of  a  railroad,  is 
engaged  are  both  numerous  and  uniform,  the 
probability   of    their   being   remembered  is 
slight;  but  where  the  transactions,  though  nu- 
merous, are  not  of  a  uniform  character,  such 
as  a  shipper  is  engaged  in,  the  chances  of 
their  being  remembered  are  largely  increased. 
Where  a  consignor  swore  positively  that  he 
"nstructed  an  agent  to  send  specified  goods  by 
k  certain  line  of  boats,  and  the  agent,  having 
no  positive  remembrance  of   the  particular 
transaction,  but  relying  upon  the  course  of 
business,  upon  the  entry  in  his  books,  and 
upon  the  waybill,  testified  that  such  instruc- 
tions were  not  given,  the  court  held  that  equal 
weight  could  not  be  given  to  the  evidence, 
much  less  could  that  of  the  consignor  be  re- 
jected and  that  of  the  agent  adopted,  and  that 
the  consignor  was  entitled  to  a  judgment  for 
the  value  of  the  property  lost.    Johnson  v. 
New  York  Cent.  R.  Co.,  39  How-  Pr-  (N-  Y« 
Supreme  Ct.)  127. 
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by  some  other  carrier,  it  is  liable  for  all  damage  resulting  from  such  breach  of 
contract.1 

(b)  Where  Goods  Are  of  Perishable  Nature.  —  Where  the  goods  are  of  a  perishable 

nature,  however,  and  it  is  apparent  that  loss  would  result  in  delaying  the 
shipment,  the  forwarder,  in  the  exercise  of  due  care  in  the  selection  of  and 
shipment  of  the  goods  by  another  carrier,  relieves  itself  of  further  liability.2 

1.  Failure  or  Refusal  of  Designated  Carrier  to 
Reoeive  Does  Not  Justify  Forwarder  in  Disobeying 
Directions.  —  Goodrich  v.  Thompson,  44  N.  Y. 
324;  Johnson  v.  New  York  Cent.  R.  Co.,  33  N. 
Y.  610,  88  Am.  Dec.  416.  See  also  cases  cited 
in  the  last  subdivision  of  this  section. 

Contra.  —  In  Missouri  a  doctrine  contrary  to 
that  stated  in  the  text  has  been  laid  down. 
In  the  case  of  Cramer  v.  American  Merchants 
Union  Express  Co.,  56  Mo.  524,  freight 
shipped  from  New  York  to  be  delivered  at 
Vicksburg,  Miss.,  was  at  the  former  place  de- 
livered to  a  carrier  the  terminus  of  whose  line 
was  in  St.  Louis,  and  was  receipted  for  by  it 
as  shipped  "  via  St.  Louis  &  Vicksburg  Packet 
Co.,  for  A.,  Vicksburg,  Miss."  When  the 
goods  arrived  at  St.  Louis  it  was  found  that 
no  such  corporation  as  the"  St.  Louis  &  Vicks- 
burg Packet  Co."  had  any  office  or  place  of 
business  there,  or  appeared  to  be  in  existence. 
Accordingly,  the  carrier  shipped  the  goods  by 
a  first-class  steamer  engaged  in  transporting 
goods  from  St.  Louis  to  Vicksburg.  On  the 
way  down  the  river,  the  steamer  was  sunk  and 
the  goods  were  lost.  It  was  held,  in  a  suit 
against  the  initial  carrier,  that  on  the  arrival 
of  the  goods  from  St.  Louis  it  was  the  duty  of 
the  carrier  to  store  or  ship  them,  as  might 
have  seemed  most  expedient,  and  that  having, 
in  the  exercise  of  a  sound  discretion,  for- 
warded them  by  a  usual  mode  of  transporta- 
tion, its  liability  ceased,  and  it  was  not  liable 
for  the  loss  of  the  goods  on  the  steamboat. 

2.  Where  Deviation  from  Instructions  Necessary 
to  Preserve  Property.  —  Where  a  common  car- 
rier received  goods  to  be  forwarded  to  a  point 
beyond  its  route,  and  there  was  an  interrup- 
tion of  the  stipulated  line  of  transportation,  it 
was  held  bound  to  use  all  reasonable  means, 
such  as  a  prudent  owner  would  take  if  present, 
to  protect  the  property  from  loss  or  damage. 
Whether  it  was  the  duty  of  a  carrier  to  for- 
ward the  goods  by  another  route  in  such  a  case, 
was  held  to  be  a  question  of  fact  depending 
upon  the  nature  of  the  goods  and  the  result  of 
delay  in  shipment.  In  this  case  the  property 
shipped  was  poultry,  and  the  consignor  had 
instructed  the  carrier  to  forward  from  its  ter- 
minus by  boat.  The  referee  found  that  when 
the  goods  in  due  course  arrived  at  the  ter- 


minus the  boat  had  left,  and  no  other  would 
leave  for  several  days.  When  the  next  boat 
should  have  gone,  the  agent  of  the  boat  noti- 
fied the  forwarder  that  such  a  storm  was  rag- 
ing that  the  boat  would  not  run  on  that  day, 
and  that  he  did  not  know  when  it  would  run 
again,  as  it  looked  like  a  long  storm.  The 
forwarder,  knowing  that  the  boxes  contained 
poultry,  and  that  damage  would  ensue  to  the 
consignor  by  longer  delay,  shipped  them  by 
rail.  A  violent  storm  derailed  the  train  carry- 
ing the  goods  and  delayed  the  delivery  to  the 
consignor,  and  when  delivered  they  were  badly 
damaged.  Under  these  facts  the  court  held 
that  the  forwarder  was  not  liable  for  shipping 
the  goods  by  train.  Regan  v.  Grand  Trunk 
R.  Cd.,  61  N.  H.  579. 

When  Deviation  from  Instructions  Not  Neces- 
sary to  Preserve  Property.  —  In  a  case  where  it 
appeared  that  the  shipper  had  told  the  initial 
carrier  at  the  time  of  shipment  that  he  did  not 
wish  it  to  forward  the  goods  unless  they  could 
be  forwarded  by  a  carrier  then  specified  by 
him,  but  when  the  goods  were  tendered  the 
specified  carrier  declined  to  receive  them  on 
the  ground  that  it  was  prohibited  by  an  Act  of 
Congress  from  receiving  that  class  of  goods, 
such  refusal  did  not  justify  the  forwarder  in 
sending  them  by  another  carrier.  The  court, 
in  this  case,  recognized  the  doctrine  announced 
in  the  case  cited  above,  but  held  that  this  case 
did  not  fall  within  the  exception  noted.  The 
court  said:  "  There  is  a  class  of  cases  in 
which  an  agent  is  justified,  by  an  unexpected 
emergency,  in  deviating  from  his  instructions, 
where  the  safety  of  the  property  requires  it. 
In  this  instance  no  such  exigency  arose.  The 
only  inconvenience  which  would  have  here 
resulted  to  the  owner  from  compliance  by  the 
carrier  with  his  known  wishes  would  have  been 
mere  delay  in  transmitting  the  hemp  to  market; 
and  he  had  notified  the  company  that  he 
would  rather  submit  to  this  delay  than  to  the 
hazard  of  towboat  transportation  at  the  close 
of  the  season  of  navigation.  The  primary 
duty  of  the  agent  is  to  observe  the  instructions 
of  his  principal,  and  when  he  departs  from 
these  he  must  be  content  with  the  voluntary 
risk  he  assumes."  Johnson  v.  New  York 
Cent.  R.  Co.,  33  N.  Y.  610,  88  Am.  Dec.  416. 


1172 


Volume  XIII. 


INDEX. 


ABBREVIATIONS : 

F.  O.  B.,  729 

ACCESSION,  see  Fixtures. 

ACCESSORIES :  . 

Advising  act  does  not  subject  to  penalty 
provided  for  commission  of  such  act,  57 

ACCIDENT  INSURANCE : 

Forthwith,  1160 
ACCIDENTS,  see  Fires;  Floods. 
ACCOMPLICES,  see  Accessories. 
ACCOUNTING  (see  Foreign  Executors  and 
Administrators)  : 

Foreign  guardians,  973 

ACCOUNTS : 
Final  judgments  and  decrees  : 

Accounts  to  be  adjusted  in  accordance 
with  decree,  29 
ACTIONS,  see  Fines  and  Penalties;  Foreign 
Corporations;  Foreign  Executors  and  Ad- 
ministrators; Foreign  Judgments. 

ACT  OE  GOD,  see  Floods. 

ACTUAL  FORCE  (see  Forcible  Entry  and 

Detainer),  740 
ACTUAL  POSSESSION,  see  Forcible  En- 

try  and  Detainer. 
ADAPTATION,  see  Fixtures. 

ADDITIONS : 

Fixtures,  659 

ADJUSTER,  see  Fire  Insurance. 
ADMINISTRATORS,  see  Foreign  Execu- 
tors and  Administrators. 
ADMIRALTY,  see  Foreign  Judgments. 

ADMISSIONS  : 
Fire  insurance : 

Mortgagor's  admissions  do  not  bind  mort- 
gagee, 204 
Fires,  529 
Fornication,  1126 

Forthcoming  and  delivery  bond,  1140 

ADOPT : 

File  distinguished  from,  14 

ADULTERY,  see  Fornication. 

ADVERSE    POSSESSION    (see  FORCIBLE 

Entry  and  Detainer): 
Fixtures : 

Trover,  680 
Foreclosure  of  mortgages : 

Limitation  of  action,  792 


AFTER-ACQUIRED  GOODS,  see  Fire  In- 
surance. 

AGENCY  (see  Fire  Insurance): 
Fiduciary,  12 
Fire  insurance  : 

Insurance  by  agent  in  his  own  name  for 
another's  benefit,  212 
Fires : 

Liability  for  act  of  agent,  440 

Acts  done  in  principal's  business,  440 
Independent  contractor  rule,  441 
Liability  of  agent.  441 
Forcible  entry  and  detainer  : 

Against  whom  action  brought,  767 
Possession  of  agent,  751 
Forgery : 

Offense  may  be  committed  by  agent,  1102 

AGRICULTURAL  PRODUCTS  : 

Fire  insurance,  115 

AGRICULTURAL  TOOLS  : 

Fire  insurance,  115 

AIDERS  AND  ABETTORS  : 

Advising  act  does  not  subject  to  penalty 
provided  for  commission  of  such  act,  57 

ALIENATION,  see  Fire  Insurance. 

ALTERATION  OF  INSTRUMENTS  : 
Foreclosure  of  mortgages  : 

Alteration  of  mortgage  as  a  defense,  811 
Forgery,  1090 

Altering  date,  1090 

Altering  words  or  figures,  1090 

Fraudulent  alterations,  1090 

What  alterations  are  forgery,  1090,  1091 

What  alterations  are  not  forgery,  1091 

ANCILLARY,  see  Foreign  Executors  and 
Administrators. 

ANIMALS,  see  Fire  Insurance;   Fish  and 
Fisheries. 

APPEALS  (see  Final  Judgments  and  De- 
crees): 
Foreign  judgment : 

Pendency  of  appeal  as  a  defense  to  the 
action  on  the  judgment,  1032 

APPLICATION  : 

Fixtures,  609 

APPROPRIATION  : 

Fixtures,  609 

ARBITRATION  AND  AWARD  : 
Fire  insurance  : 

Agreement  to  refer  all  matters  in  dispute 

to  arbitration,  359 
Application  in  absence  of  statute,  361 
Appraisement  proceedings,  361 
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Bottomry  and  Respondentia, 


ARBITRATION  AND  AWARD,  cont'd. 
Fire  insurance,  cont'd. 

Arbitration  made  condition  precedent,  359 

Award  in  general,  364 

Clause  must  be  complied  with,  360 

First  stages,  359 

Fraud,  364 

No  disagreement,  360 

Origin  and  purpose  of  requirement,  359 

Provision  for  arbitration  and  independent 

promise,  360 
Revocability,  360 
Total  loss,  361 

Total  loss  under  valued-policy  laws,  361 
Validity  of  clause  making  arbitration  the 

condition  precedent,  359 
Waiver,  321,  347 

Waiver  of  arbitration  agreement  after 
loss,  361 

ARREST  IN  CIVIL  ACTION  : 

Fiduciary,  11 

ASSIGNMENTS  (see  Fire  Insurance); 
Foreign  judgments : 

Action,  1025 

ASSIGNMENTS     FOR     BENEFIT  OF 
CREDITORS : 
Fire  insurance : 

Clause  against  alienation,  248 
Insurable  interest  for  benefit  of  creditors, 
147 

Insurable  interest  of  debtor,  157 
Insurable  interest  where  assignment  is 
made,  140 

Whether  assignment  for  benefit  of  credit- 
ors is  within  stipulation  against  assign, 
ments,  187 

ASSUMPSIT  : 

Foreign  judgment,  1026 

ATTACHMENTS  (see  Forthcoming  and  De- 
livery  Bonds): 
Final  judgments  and  decrees,  41 

Dissolution  of  attachment  not  final  judg- 
ment, 41 

Refusal  to  quash  attachment  not  revisable 
on  error,  41 
Fire  insurance : 

Conditions  against  attachment,  254 

Insurable  interest  of  creditor,  149 

Limitation  clause,  392 
Foreign  corporations : 

ta  Attachment  by  nonresident  creditors,  907 
Consolidated  corporations,  906 
Corporate  stock,  907 

Exemption  of  foreign  corporations  from 

attachment,  906 
Foreign  debtors  include  foreign  corpora 

tions,  906 
Liability  to  attachment,  906 
Lien  created  by  levy  of  attachment,  907 
Property  not  subject  to  attachment,  906 
Foreign  judgment,  1023 

A  T TESTA  TION,  see  Foreign  Judgments. 

ATTORNEYS : 
Foreign  laws : 

Competency  to  testify,  1070 

AUTHENTICATION,  see  Foreign  Judg- 
ments; Foreign  Laws. 


BAILMENT : 
Fire  insurance : 

Consignee's  insurable  interest,  155 
Insurable  interest : 

Amount  of  insurable  interest,  153 
Insurable  interest  of  bailee,  152 

Bailees  in  trust,  152 

In  general,  152 

Hirer  of  property,  152 
Other  insurance,  312 

BANK  NOTES  : 

Forgery,  1097 

BANKRUPTCY,  see  Insolvency  and  Bank. 

RUPTCY. 

BARN: 
Fire  insurance,  120 

Barn  and  contents  thereof,  110 

BASTARDY : 
Fornication,  11 22 

Fornication  distinguished  from  bastardy 

1122 


BEHAIiF  : 

For  or  in  behalf  of,  733 

BENZINE  : 

Fire  insurance,  296 

Furniture  factory,  297 

BIGAMY : 
Fornication,  1122 

Fornication  distinguished  from  bigamy 
1122 

BILL.  OF  REVIEW : 
Final  judgments  and  decrees,  32 

Order  granting  leave  to  file  bill  of  review, 

43 

BILL  OF  SALE : 
Fire  insurance : 

Statement  that  insured  is  sole  and  uncoo. 
ditional  owner,  236 
Fixtures,  670 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES : 

Fire  insurance : 

Indorser's  insurable  interest,  159 

Foreign  executors  and  administrators : 
Action  by  executor  or  administrator,  952 

Forgery,  1096 

BILLS  OF  LADING : 
Fire  insurance : 

Insurable   interest  of  indorsee  and  in- 

dorser,  159 

BLANKET  POLICIES,  104 

BONDS  (see  Foreign  Executors  and  Ad- 
ministrators; Forthcoming  and  Deliv. 

ery  Bonds): 
Forgery,  1098 

BOOM  COMPANIES : 
Floods,  692 

Boom  companies  not  insurers  against  in- 
juries to  riparian  owners,  692 
Extraordinary  floods,  696 
Log  jams,  693 

BOTTOMRY  AND  RESPONDENTIA  : 

Foreign  port,  832 
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BREACH  OF  THE  PEACE  : 
Forcible  entry  and  detainer  : 
Acts  or   threats  causing  breach  of  the 
peace,  761 

BREAKING,  see  Forcible  Entry  and  De. 

TAINER. 

BRICK : 

Fire  insurance :  . 

Buildings    described    as    brick  though 

partly  frame,  119 
Filled  with  brick,  119 

BRIDGES  : 
Floods  : 

Extraordinary  floods,  095  .  , 

Insufficient  bridge  causing  flood  of  neigh- 

bor's  land,  690 
Railroads,  720 

BUILDING  CONTRACTS : 
Fire  insurance : 

Insurable  interest  of  builders  and  con- 
tractors, 164 
BUILDINGS  (see  Fire  Limits;  Fixtures): 
Fire  insurance,  ro8 
Additions,  111 
Barn,  contents  thereof,  no 
Buildings  divided  into  compartments,  108 
Description  applicable  to  two  buildings, 
118 

Fixtures,  109 
Machinery,  109 

Materials  of  buildings  partly  constructed 
or  in  ruins,  109 

Policy  on  all  articles  within  building,  nb 

Policy  on  unfinished  building  covers  com- 
pleted one,  109 

What  included  in  the  term  building,  108 

Tires:  .    ,   ,  M- 

Building  or  other  property  includes  per- 
sonalty, 422 
Fixtures,  603 
BURDEN  OF  PROOF,  see  Fires. 
BUSINESS,  see  Foreign  Corporations. 
BY  FORCE,  741 

CAMPHENE : 

Fire  insurance,  291 

CARNAL  KNOWLEDGE : 

Fornication,  1123 
CARRIERS  OF  GOODS  (see  FORWARDERS): 
Fire  insurance : 

Consignor's  insurable  interest,  148 
Insurable  interest,  153 
Insurable  interest  of  carrier,  153 

Basis  of  carrier's  interest,  153 
Consignees'  insurable  interest,  154 
Extent  of  recovery,  154 
Immaterial  how  goods  are  transported 

or  received,  154 
In  general,  153 

May  insure  against  negligence,  154 
May  insure  to  full  value  of  goods,  153 
What  words  cover  interest  of  common 
carrier,  154 
Other  insurance,  312 
Subrogation,  384 
Floods : 

Delay  in  furnishing  facilities,  723 
Delay  in  transit,  723 


CARRIERS  OF  GOODS,  cont'd. 
Floods,  cont'd. 

Delay  in  transportation,  723 
Diligence  required  in  saving  goods,  722 
Duty  of  carrier  when  transportation  is  in- 
terrupted by  flood,  723 
Liability  of  carrier  for  loss  or  damage  to 

goods,  721 
Loss  or  damage  from  extraordinary  floods, 

721 

Proximate  and  remote  cause,  722 
Where  carrier's  negligence  has  exposed 
goods  to  peril,  722 
Forwarders,  1166 

When  carriers  become  forwarders,  1106 

CARRIERS  OF  PASSENGERS : 
Floods : 

Liability  of  railroad,  720 

CHARACTER  IN  EVIDENCE  : 

Fornication,  1125,  1126,  1127 
CHARTER  PARTY,  see  Contracts  of  Af- 

FREIGHTMENT  AND  CHARTER  PARTIES. 

CHATTEL  MORTGAGES: 
Fire  insurance : 

Chattel  mortgage  as  change  of  title,  247 
Clause  against  alienation,  247 
Fixtures,  670 

Agreement  between  landlord  and  tenant 

as  to  removal,  656 
Giving  mortgage  as  implied  agreement 

that  chattel  shall  be  personalty,  624 
Landlord  and  tenant,  653 
Foreclosure  of  mortgages,  829 

CHECKS : 

Forgery,  1097 
CHOSES  IN  ACTION: 
Fire  insurance : 

Policy  after  loss,  199 
Foreign  executors  and  administrators : 

Power  to  transfer  foreign  choses  inaction, 
942,  944 

CIRCUMSTANTIAL  EVIDENCE: 
Fires,  510  .  . 

Defects  in  evidence  and  negligence  in  its 
management,  511  1 
Exclusion  of  other  origins  of  fire,  512 
In  general,  510 

Restriction  as  to  period  of  time,  513 
Fornication,  1126 
CITIZENSHIP : 

Fish  and  fisheries,  574"5 
Foreign  corporations :  .    ,  , 

Citizens  for  purposes  of  federal  jurisdic- 
tion, 844 
Examples,  844,  846  , 
For  what  purposes  considered  citizens,  844 
Not  citizens  within  privilege  and  immu- 
nity clause  of  federal  constitution,  845 
States  may  discriminate  in  favor  of  do- 
mestic corporations,  845  , 
CIVIL  COMMOTION  : 

Fire  insurance,  132 
COILATERAL  SECURITY,  see  Fire  In- 
surance. 
COLLISIONS : 
Fire  insurance,  134 

Fire  caused  by  collision,  134 
Immediate  loss  by  fire,  134 
Liability  of  insured,  134 
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COMBUSTIBLES,  see  Fires. 

COMITY,  see  Foreign  Corporations-  For- 
eign Guardians. 

COMMISSION  MERCHANTS  : 

Insurable  interests,  153,  154 

COMMON  CARRIERS,  see  Fire  Insurance- 
Forwarders.  ' 

COMMON  LAW  : 

Foreign  laws,  1052 
Presumptions,  1062 

COMMON  RECOVERY,  51 

COMMUNICATED  : 

Fires,  425 

COMPOUNDING  OFFENSES : 
Fines  and  penalties,  70 

Compounding  after  verdict,  70 
Compounding  offenses  distinguished  from 

compounding  penalties,  70 
Right  to  compound  penalties,  70 
What   is   meant   by   compounding  pen- 
alty, 70 

When  compounding  will  be  allowed,  70 
Where  plaintiff  is  entitled  to  part  only  of 
the  penalty,  70 

COMPROMISE  : 
Fire  insurance  : 

Suit  on  compromise,  382 

CONCEALMENT,  see  Fire  Insurance. 
CON CERN,  see  Fire  Insurance. 

CONCLUSIVE : 

Final,  19 

CONDITIONAL  SALES : 
Fire  insurance : 

Provision  against  alienation,  245 
Fixtures : 

Preserves  personal   character  of  article 

annexed,  625 

CONDITIONS  : 
For,  735 

Foreclosure  of  mortgages : 

Breach  of  conditions  as  a  defense,  812 

CONFESSION  OF  JUDGMENT: 

Foreign  judgments,  1006 

CONFLICT  OF  LA  IVS,  see  Foreign  Corpo- 
rations; Foreign  Executors  and  Adminis- 
trators; Foreign  Guardians;  Foreign 
Judgments;  Foreign  Laws. 

CONNECTING  CARRIERS,  see  Forward- 
krs. 

CONSENT,  see  Fire  Insurance. 

CONSIDERATION   (see    Foreclosure  of 

Mortgages). 
Forbearance,  739 

CONSTITUTIONAL  LAW : 

As  to  full  faith  and  credit  clause  in  United 
States  Constitution,  see  Foreign  Judg- 
ments. 

Fines  and  penalties : 

Imprisonment  for  debt,  66 

Fire  insurance : 

Standard  policy,  223 

Fire  limits : 

Constitutionality  of  restrictions,  397 


CONSTITUTIONAL  LAW,  cont'd. 
Fires: 

Statutes  making  railroads  liable  irrespective 

of  negligence,  427 
Abridgment  of  privileges  and  immuni- 
ties, 428 
Common-law  principle,  428 
Due  process  of  law,  428 
Equal  protection  of  the  laws,  428 
In  general,  427 
Interstate  commerce,  429 
Obligation  of  contracts,  428 
Police  power,  428 

Pre-existing  and  subsequent  corpora- 
tions, 429 

Unequal  restraints  and  qualifications 

428 

Fish  and  fisheries,  574 

Constitutional    limitations   of    power  to 

regulate  fisheries,  574 
Delegation  of  power  to  local  authorities 

575 

Effect  of  grant  of  admiralty  and  maritime 

jurisdiction  to  United  States,  574 
Limiting  right  to  take  fish  or  plant  oys- 
ters to  citizens,  574-5 
Power  of  Congress  to  regulate  commerce 
574 

Special  or  local  legislation  for  protection 

of  fish,  579 
Vessels  having  license  under  Act  of  Con- 
gress, 574 
Foreign  corporations : 

Constitution  upheld,  864 
Delegation  of  legislative  authority,  865 
Equality  in  taxation,  865 
Equal  protection  of  the  law,  864 
In  general,  863 
License  and  not  a  tax,  865 
Restrictions  on  right  to  do  business,  861 
Retaliatory  statutes,  863 
Right  of  state  to  impose  restrictions,  864 
Suits  of  nonresidents  against  foreign  cor- 
porations, 900 
Forthcoming  and  delivery  bond  : 
Constitutionality  of  statute,  1133 

CONSTRUCTION,  see  Fines  and  Penalties. 
CONSULS  : 

Foreign  laws,  1054 

Competency  to  testify  as  to  foreign  laws, 
1071 

CONTAINED,  see  Fire  Insurance. 
CONTIGUOUS  BUILDING: 

Fire  insurance,  289 

CONTRACTS    (see   Fire  Insurance;  Fix- 
tures; Foreign  Corporations): 
Fidelity  and  guaranty  insurance  : 

Guaranty  of  performance  of  contracts,  10 
Fire  insurance  : 

Insurable  interest,  151 
Insurable  interests  of  parties  to  void  con- 
tracts. 184 

Insurable  interest  where  liability  arises 

from  contract,  147 
Forfeiture,  1077 

CONTRACTS    OF  AFFREIGHTMENT 
AND  CHARTER  PARTIES: 

Final  sailing,  21 
Forthwith,  1158 
CONTRIBUTION  : 

Forthcoming  and  delivery  bonds,  1157 
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CONTRIBUTORY  NEGLIGENCE  (see  Fire 
Insurance)  : 

Fires,  530  .,.',<> 
Assumption  of  additional  risk,  484 
Burden  of  proof,  530  _ 
Care  required  of  persons  owning  lands  ad- 
joining railroads,  481 
Combustibles  on  premises,  4S5 
Combustibles  on  premises  as  contributory 

negligence,  488 
Comparative  negligence,  490 
Conduct  of  farming  operations,  486  _ 
Construction  and  condition  of  buildings, 
490 

Construclion  of  fire  breaks,  487 
Contrary  doctrines  as  opposed  to  general 
rule,  488 

Contributory  negligence  a  question  of  fact 

for  jury,  489  J  Q 

Duty  of  owner  to  railroad  company,  482 
E8ect  of   plaintiff's   contributory  negli- 
gence, 480 
Erection  of  buildings,  490 
Erection  of  buildings  and  improvements, 

487 

Examples,  480-4S1 

Failure  of  land  owner  to  burn  grass  or 
stubble  between  railroad  track  and 
stacks,  486 

In  general,  480 

Injuries  which  might  have  been  pre- 
vented, 543 

Intervening  combustibles,  486 

Negligence  of  third  person,  490 

Omission  to  do  that  which  would  have  not 
protected,  481 

Owners  of  woodlands  adjoining  railroads, 

485  .  0 

Permitting  combustibles  on  premises,  485 

Piling  wood  near  track,  488 

Plaintiff  need  not  anticipate  negligence, 

482  ,    ,  , 

Plaintiff's  failure  to  prevent  spread  of  nre, 

543 

Plaintiff's  negligence  must  have  proxi- 
mately contributed  to  the  damage,  482 

Property  on  right  of  way  without  permis- 
sion, 488 

Property  placed  on  right  of  way,  487 
Questions  of  law  and  fact,  495 
Removal  of  buildings,  487 
Removal  of  combustibles  from  right  of 

way,  486  .  ,  . 

Right  to  use  property  in  any  lawful  man- 

ner,  483  .,  e. 

Stacking  hay  near  railroad,  48b 
Statement  of  the  rule,  483 
Statutes,  484 

Statutes  making  railroads  liable  for  dam- 
ages accruing  from  fires,  426 

Use  of  property  as  if  no  railroad  passed 
near,  483 

What  constitutes  contributory  negligence, 

4Sl  0 
What  is  contributory  negligence,  482 

Floods,  714 

In  cutting  ditches,  714 
In  erection  of  buildings,  715 
In  not  preventing  or  limiting  damages, 
714 

In   planting   crops  upon  land  liable  to 

overflow,  714 
Proximate  and  remote  cause,  697 


CONVERSION : 
Fish  and  fisheries : 

Whale,  585 

COPYHOLD : 

Forfeiture,  1079 

CORN : 

Marine  insurance,  115 

CORPORATIONS  (see   Foreign  Corpora- 
tions): 

Agreements  as  to  character  of  articles  annexed : 

Purchaser  at  execution  sale,  633 
Fire  insurance,  135 

Insurable  interest  of  stockholder,  176 
Policy  on  corporate  property  in  corporate 
name,  135 

COSTS  : 

Final  judgments  and  decrees,  34 

Disposition  or  nondisposition  of  the  ques- 
tion of  costs  as  affecting  finality,  34 

Judgment  or  decree  for  costs  merely  inter- 
locutory, 34 

Jurisdictions  in  which  reservation  of  costs 
does  not  affect  finality,  34 

Jurisdictisns  in  which  reservation  of  costs 
renders  decree  interlocutory,  34 

COUNTERCLAIM,   see    Set-off,  Recoup- 
ment, and  Counterclaim. 

CREDIT: 

Full  faith  and  credit.    See  Foreign  Judg- 
ments. 

CREDITORS,  see  Fire  Insurance. 

CRIMINAL  LAW  (see  Fines  and  Penalties; 
Fish  and  Fisheries;  Forcible  Entry 
and  Detainer;  Forfeiture;  Forgery; 
Fornication): 

Fires :  .    .    ,  ~ 

Setting  out  fires  as  criminal  offense,  431 

Foreign  corporations : 

Proof  of  corporate  existence,  902 

CROPS : 
Fires,  437 
Floods : 

Damages  from  the  destruction  of  a  crop, 

709  .  . 

Damages  from  the  destruction  of  or  injury 

to  crops,  706 
Growing  crops,  709 
Interest,  709 

Measure  of  damages,  709 
Planting  crops  upon  land  liable  to  over- 
flow, 714 

When  crop  is  more  or  less  matured,  709 
Where  crop  is  injured  but  not  destroyed, 
710 

CROSSING : 

Flying  switch,  726 

CULTIVATED  FIELDS,  12 
CULVERTS  : 
Floods : 

Extraordinary  floods,  695 

Insufficient  culvert  causing  flood  of  neigh- 

bor's  land,  690 
Municipal  corporations,  691 
Railroads,  720 

CURTESY : 

Fire  insurance,  232 

Statement  that  insured  is  owner,  231 
Tenants  by  curtesy,  insurable  interest,  159 
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DAMAGES  (see  Fires;   Floods;  Forcible 
Entry  and  Detainer): 
Fish  and  fisheries,  585 
"  Loss  or  damage  occasioned  by  fire,"  126 

DAMNUM  ABSQUE  INJURIA : 

Fires,  446 

DAMS: 
Floods,  689,  698 
Act  of  God,  700 
Damage  from  percolation,  700 
Extraordinary  floods,  696,  700 
Ground  for  liability,  699 
Ice  jams,  690 
Injury  to  wells,  701 

Liability  for  escape  of  collected  water  in 

England,  698 
Liability  for  escape  of  collected  water  in 

United  States,  698 
Liability  for  flooding  land  of  neighbor,  689 
Liability  for  negligent  construction,  700 
Liability  for  wilful  discharge,  701 
Measure  of  care  demanded,  699 
Owners  of  dam  not  insurers,  699 
Reservoirs,  699 

Riparian  owner's  liability,  689 
Unnatural  accumulation  of  water,  701 
DEATH : 

Fire  insurance : 

Clause  against  alienation,  252 
Limitation  clause,  392 

DEATH  BY  WRONGFUL  ACT  : 
Foreign  executors  and  administrators : 

Action  by  representative,  953 

DEBT,  ACTION  OP : 

Fines  and  penalties,  64 
Foreign  judgment,  1026 

DEBTORS,  see  Fire  Insurance. 
DEBTS  : 

Foreign  executors  and  administrators : 

Situs,  924,  925 

DECREES,  see  Final  Judgments  and  De- 
crees; Foreclosure  of  Mortgages;  For- 
eign Judgments. 

DEDICATION : 

Fish  and  fisheries,  583 

DEEDS : 

Forgery,  1097 
DE  FACTO  OFFICERS: 

Fire  department,  77 
DEFAULT : 
Final  judgments  and  decrees  : 
Finality  of  judgment,  47 

General  considerations,  47 
When  final,  47 
When  interlocutory,  47 
When  lien  on  property  of  debtor,  47 
Foreign  judgments : 

Enforcement  of  judgment  by  default,  1008 
DELIVER  Y  BONDS,  see  Forthcoming  and 

Delivery  Bonds. 
DEMAND  (see   Forcible  Entry  and  De- 
tainer): 
Fire  insurance  : 

Appraisement,  361 
Certificate  of  magistrate,  352 
Penalties  for  non-payment,  376 
Production  of  books  and  vouchers,  354 
Floods,  713 
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DEMURRER,  see  Final  Judgments  and  D». 

crees. 

DEPOSIT : 

File,  14 

DEPUTIES  : 

Foreign  judgments  : 

Attestation  by  deputy  clerk,  1042 
Deputy  sheriffs  : 

Insurable  interest,  151 

DETAINER,  see  Forcible  Entry  and  De- 

tainer. 

DETINUE  : 

Fixtures,  681 

DEVICES  : 

Fish  and  fisheries,  577 

DEVISEE  : 
Fixtures : 

Devisee's  right  to  fixtures,  637 

DIRECTING  VERDICT  : 
Fire  insurance : 

Nonoccupancy  of  premises,  281 

DISMISSAL,  see  Final  Judgments  and  De- 
crees. 

DISORDERLY  HOUSE : 

Fire  insurance,  298 

DISSOLUTION  OF  CORPORATIONS,  see 

Foreign  Corporations. 

DISTRESS  (see  Forthcoming  and  Delivert 

Bonds): 
Fixtures,  677,  679 

DIVERSION  OF  WA  TER,  see  Floo 

DIVORCE : 

Foreign  judgments : 

Conclusiveness  of  decree  of  divorce,  I02X 
Custody  of  infants,  1022 

DOCUMENTARY  EVIDENCE,  see  For. 
eign  Laws. 

DOMESTIC  FIXTURES,  see  Fixtures. 

DOWER : 
Fire  insurance  : 

Insurable  interest  of  dowress,  165 

DUE  BILLS : 

Forgery,  1097 

DURESS  (see  Threats): 
Fire  insurance : 
Adjustment  obtained  by,  382 

DWELLING : 
Fire  insurance  i 

Hotels,  stores,  saloons,  etc.,  119 

Meaning  of  the  term,  119 

One  room  occupied  by  lodger,  117 

DYNAMITE : 

Fire  insurance,  292 

EARTH  OILS  : 

Fire  insurance,  291 

EASEMENT  : 

Fish  and  fisheries,  580 

EJECTMENT  : 

Foreclosure  of  mortgages,  783,  827,  828 
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ELECTIONS : 

File,  16 

Fines  and  penalties : 

When  forfeiture  takes  place  where  statute 
gives  election,  60 
Fire  insurance : 

Vacancy  clause  merely  gives  insurer  right 
to  declare  forfeiture,  281 
Foreclosure  of  mortgages  : 

Set-off,  805 
Forthwith,  n 59 

EMINENT  DOMAIN: 
Fires : 

Amount  received  for  grant  or  condemna- 
tion of  right  of  way  in  mitigation  of 
damages,  543 
Floods,  702 

Consequential  injury  to  land,  702 

Damages  included  in  condemnation  award 
as  a  defense,  710 

Damages    recoverable   in  condemnation 
proceedings,  702 

Injuries  from  negligence  and  want  of  skill 
in  construction,  702 
Foreign  corporations,  858 

Consolidated  company,  859 

Examples,  859,  860 

Right  of  eminent  domain,  858 

Statutes  denying  the  right,  859 

Statutes  giving  the  righr,  858 

EMPLOYER'S  LIABILITY  INSURANCE: 

Fidelity  and  guaranty  insurance,  3 

ENGINES,  see  Fires. 
ENGROSSING,  1072 

ENTRY,  WRIT  OP : 

Foreclosure  of  mortgages,  783 

EQUITABLE  ASSIGNMENTS,  see  FlRK 
Insurance. 

EQUITABLE  MORTGAGES,  see  Foreclos- 
ure of  Mortgages. 

ERECTIONS  : 

Fixtures,  659 

ERROR,  WRIT  OF,  see  Final  Judgments 
and  Decrees. 

ESTOPPEL  (see  Fire  Insurance): 
Fixtures,  676 
Foreign  corporations  : 

Application  of  doctrine  of  estoppel  to  con- 
tracts of  noncomplying  corporations.  878 
Rule  that  corporations  cannot  set  up  non- 
compliance as  a  defense,  878 
Forgery,  1106 

Forthcoming  and  delivery  bonds,  11 56 

As  to  judgment,  1140 

Delivery  by  third  person  not  admission  of 

debtor's  title,  1141 
Estoppel  to  deny  existence  of  execution, 

1 140 

Estoppel  to  deny  fact  of  levy,  1141 
Estoppel  to  deny  liability  of  property  to 
levy,  1141 

Estoppel  to  deny  regularity  and  validity 

of  levy,  1141 
Estoppel  to  deny  validity  or  regularity  of 

execution  or  attachment,  1140 
Release  of  sureties,  1156 
Rights  against  codebtors,  1156 
Rights  against  cosureties,  1157 
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ESTOPPEL,  cont'd. 
Forthcoming  and  delivery  bonds,  cont'd. 

Rights  against  sureties  for  original  debt, 
1156 

Rights  of  creditors,  1156 
Rights  of  debtors,  1156 
Rights  of  sureties,  1141 
Subrogation,  1157 

EVENT : 

Follow  the  event,  728 

EVIDENCE  (see  Fires;  Floods;  Foreclos- 
ure   of    Mortgages;    Foreign  Laws; 
Forgery;  Fornication): 
Fines  and  penalties : 

Preponderance  of  evidence  sufficient,  64 

EXCESSIVE  FINES,  see  Fines  and  Penal- 
ties. 

EXECUTIONS  (see  Forthcoming  and  De- 
livery Bonds): 
Fines  and  penalties,  65 
Fire  insurance : 

Conditions  against  levy  of  execution,  254 
Insurable  interest  of  debtor  in  property 

sold  under  execution,  156 
Insurable  interest  of  debtor  in  property 

under  levy,  156 
Insurable  interest  of  execution  creditor, 

149 

Insurable  interest  of  mortgagor  after 
equitable  redemption  has  been  seized 
on  execution,  170 

Insurable  interest  of  purchaser  at  execu- 
tion sale,  176 

Judgment  against  insurer,  395 

Provision  against  alienation,  242 
Fixtures : 

Effect  of  levy  or  sale  under  execution,  674 

Articles  necessary. to  factory,  675 
Articles  not  actually  annexed,  675 
Articles  passing  as  part  of  realty,  674 
Articles  removable  by  agreement,  675 
Articles  subject  to  levy  as  personalty, 
675 

Creditor's  rights  no  greater  than  ten- 
ant's, 676 
Fixtures  removable  by  tenant,  676 
Levy  on  article  annexed  to  land,  674 
Levy  on  fixtures  with  leasehold,  676 
Levy  on  land,  674 

EXECUTION  SALE : 
Fire  insurance : 

Incumbrance  clause,  261 

EXECUTORS : 
Fire  insurance : 

Insurable  interest  ,150 

EXECUTORS  AND  ADMINISTRATORS 

(see  Fixtures)  : 
Fire  insurance : 

Notices  and  proofs  of  loss,  332 
Forcible  entry  and  detainer : 

Possession  of,  751 
Forthcoming  and  delivery  bonds,  1134 

EXEMPLIFICATION,  see  Foreign  Judg- 
ments. 

EXEMPTIONS  FROM  EXECUTION : 

Flour,  724 

EXPECTANCY : 
Fire  insurance : 

Insurable  interest,  157 
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EXPERIMENTS  IN  EVIDENCE : 

Fires,  527 

EXPERT  AND  OPINION  EVIDENCE: 
Fire  insurance  : 

Increase  of  risk,  267 
Iron-safe  clause,  357 
Fires,  524 

As  to  origin  of  fire,  524 
Distance  of  communication  of  sparks,  525 
Evidence  of  opinion  improperly  received, 
525 

In  general,  524 

Knowledge  of  property  consumed,  526 

Market  value  of  grass,  526 

Negligence,  525 

Qualification,  526 

Qualification  of  witnesses,  524 

Value  of  property,  525 

Weight  a  question  for  the  jury,  526 
Floods,  716,  717 
EXPLOSIONS  : 
Fire  insurance,  132 

Clause  exempting  insurer  from  liability 
for  explosions,  133 

Clause  stating  liability  for  explosions  con- 
strued, 133 

Examples,  132,  134 

Explosion  caused  by  fire,  133 

Explosions  not  specifically  excepted,  132 

Liability  for  explosion  unless  followed  by 
fire  excepted,  133 

Liability  for  losses  by  fire  caused  by  ex- 
plosions, 133 

Liability  of  insurer  in  general,  132 

Loss   resulting    partly    from  explosion, 
partly  from  combustion,  133 

Where  explosions  are  explicitly  excepted, 
133 

EXPLOSIVES  : 

Fire  insurance,  116 

EXPRESS  COMPANIES,  see  Forwarders. 

EXTRAORDINARY  FLOODS,  see  Floods. 

FACTORIES : 
Fire  insurance : 

Ceased  to  be  operative,  281 
Keeping  prohibited  articles,  297 
Leather  factory  keeping  prohibited  arti- 
cles, 295 

Running  factory  overtime  at  night,  299 
What  included  by  the  term  factory,  no 
What  is  a  manufacturing  establishment, 

283 

Fixtures,  668 
FACTORS : 
Fiduciary,  12 
Fire  insurance : 

Insurable  interests,  153,  154 

Payment,  375 

FACTORS    AND    COMMISSION  MER- 
CHANTS : 

Fiduciary,  12 

FAITH: 

Full  faith  and  credit.    See  Foreign  Judg- 
ments. 

FALSE  MAKING,  see  Forgery. 

FALSE  REPRESENTATIONS- 
Fidelity  and  guaranty  insurance  : 

Effect  of  false  representations  on  part  of 
insured,  6 


FALSE  SWEARING,  see  Fire  Insurance. 
FEAR  : 

"  Put  in  fear,"  762 

FEE  SIMPLE: 
Fire  insurance : 

Equitable  title,  232 
Meaning  of  "  fee  simple,"  232 
Title  by  adverse  possession,  232 

FELLOW  SERVANTS: 

Fire  department,  80,  81 

FENCES : 
Fires,  437 
Fixtures,  603,  667 
Forcible  entry  and  detainer : 

Possession,  749 
FEUD,  1 

FEUDAL  ACTIONS,  I 
FEW,  1 
F.  F.,  2 
F.  G.  A.,  2 

FICTION  OF  LAW,  2 
FICTITIOUS,  2 
FIDEI  COMMISSUM,  2 

FIDELITY   AND    GUARANTY  INSUR-. 

ANCE,  3 
Against  dishonesty  of  employee,  4 
Ambiguous  terms  construed  against  insurer, 
10 

Care  required  of  insured,  4 
Construction  of  contract,  10 
Contracts  : 

Guaranty  of  performance  of  contracts,  10 
Declarations  as  to  future,  7 
Diligence,  4 

Diligence  required  of  insured,  4 
Effect  of  false  statement  as  to  future,  7 
Employer's  liability  insurance,  3 
False  representations : 

Effect  of  false  representations  on  part  of 
insured,  6 
Interpretation  of  contract,  10 
Limitation  of  period  of  risk,  8 
In  general,  8 

Liability  of  insured  for  employee's  acts 

prior  to  contract,  8 
Risk   limited    to  acts  discovered  within 

given  time,  g 
Risk  limited  to   acts  discovered  within 

specified  time  after  commission,  9 
Subsequent  to  date  of  contract,  8 
Misrepresentations,  6 

Notice,  see  infra,  Stipulation  as  to  Notice 

of  Acts  of  Infidelity. 
Scope  of  article,  3 

Stipulation  as  to  notice  of  acts  of  infidelity,  5 

In  general,  5 

Knowledge  of  co-employee  not  imputable 

to  employer,  6 
Legal  prosecution  as  a  condition  prece- 
dent, 6 

Notice  of  mere  suspicion,  5 

Subrogation,  9 
Validity  of  policy,  4 

FIDUCIARY,  10 

Agency,  12 
Factor,  12 

Factors  and  commission  merchants,  12 
Imprisonment  for  debt,  11 
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FIEF,  12 

FIELD,  12 

FIERI  FACIAS,  12 

FIFTEENTH  AMENDMENT,  13 

FIFTH  QUARTER,  12 

FIGHT,  12 

FIGURES,  13 

FILE,  13 

Action  of  clerk,  14 

Adopt  distinguished  from,  14 

Custody  of  clerk,  17 

Deposit,  14 

Elections,  16 

Evidence  of  filing,  16 

Filing  and  recording  distinguished,  13 

Indorsement,  15 

Notice  to  the  officer,  17 

Public  lands,  15 

Records,  13 

Time  of  filing,  18 

FILIATION,  18 

FILIUS  NULLIUS,  18 

FILL,  18 

FILLERS,  19 

FILLY,  19 

FILTH,  19 

FILUM  AQUvE,  19 

FILUM  VIAE,  19 

FINAL,  19 

Conclusive.  19 

FINAL  ACCOUNTS,  20 
FINAL  CONFIRMATION,  20 
FINAL  DISPOSITION,  20 
FINAL  HEARING,  22 
FINAL  JUDGE,  20 

FINAL  JUDGMENTS   AND  DECREES 

(see  Foreign  Judgments),  23 
Accounts : 

Accounts  to  be  adjusted  in  accordance 
with  decree,  29 
Appealability  as  test  of  finality,  25 

Common-law  rule,  25 

Dismissal  of  appeal  where  judgment  or 

decree  not  final,  26 
Error  does  not   lie  on  an  interlocutory 

judgment,  25 
]n  general,  25 

Statute  not  expressly  authorizing  appeals 
from  interlocutory  judgments  or  de- 
crees, 25 

Appeals,  see  infra.  Considerations  by 
Which  Finality  of  Judgment  of  Appel- 
late Tribunal  Is  Determined. 

Attachment,  41 

Dissolution  of  attachment  not  final  judg- 
ment, 41 

Refusal  to  quash  attachment  not  revisable 

on  error,  41 
Bill  of  review,  32 
Order  granting  leave  to  file  bill  of  review 

43 

Collateral  matter,  40 
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FINAL  JUDGMENTS   AND  DECREES, 

cont'd. 

Considerations  by  which  finality  of  judgment  of 
appellate  tribunal  is  determined,  43 

Affirmance  merely  of  judgment  or  decree 

by  circuit  court,  44 
Judgment  of  affirmance  of  interlocutory 

judgments  or  decrees  not  final,  44 
Judgment  of  highest  court  of  state,  45 
Judgment  of  reversal,  45 
Judgment  of  state  appellate  court,  46 
Judgment  of  Supreme  Court  of  state,  44 
Remandment,  44 

Reversal  and  remandment  of  judgment  of 
district  court  by  United  States  court,  46 
Supreme  Court  of  the  United  States,  44 
United  States  courts,  44 
When  judgments  of  affirmance  not  final, 

44 

When  judgments  of  reversal  and  remand- 
ment not  final,  45 
When  not  final,  44 

Where  final  judgment  entered  without  re- 
mandment, 47 
Costs,  34 

Costs  ordered  to  be  paid  out  of  particular 
fund,  35 

Disposition  or  nondisposition  of  the  ques- 
tion of  costs  as  affecting  finality,  34 
Judgment  or  decree  for  costs  merely  inter- 
locutory, 34 
Jurisdictions  in  which  reservation  of  costs 

does  not  affect  finality,  34 
Jurisdictions  in  which  reservation  of  costs 
renders  decree  interlocutory,  34 
Cross-bill : 

Dismissal  of  cross-bill,  38 
Decrees  (see  infra.  Costs),  27 

Accounts  to  be   adjusted   in  accordance 

with  decree,  29 
Considerations  by  which  finality  tested,  27 
Court  without  power  to  alter  decree  at 

subsequent  term,  31 
Decree  attacked  by  bill  of  review  or  orig- 
inal bill  for  fraud,  32 
Dismissal  of  cause  after  final  decree,  33 
Distinction  between  references  appropriate 

to  and  those  in  execution  of  decree,  28 
Effect  of  final  decree  in  general,  31 
Effect  of  unauthorized  attempt  to  alter 

final  decree,  33 
Final  decree  fully  decides  and  finally  dis- 
poses of  merits  of  cause,  27 
Final  decree  reviewed  on  appeal  or  writ 

of  error,  32 
Further  judicial  action  contemplated  on 

part  of  court  of  equity,  30 
Jurisdiction    in    which    finality    is  not 
affected  where  reservation  is  apart  from 
the  equities  invoked,  31 
Jurisdictions  where  any  exercise  of  judi- 
cial discretion   reserved  makes  decree 
interlocutory,  31 
Mandamus  where  court  attempts  to  alter 

final  decree,  33 
Nature  and  effect  of  decree  rather  than 

name  given  determines  its  finality,  28 
Pro  confesso,  48 

Right  of  court  to  vary  final  decree  at  term 

at  which  it  was  rendered,  31 
Unwarranted  alteration  of  final  decree  at 

subsequent  term  not  subject  to  appeal. 

33 
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FINAL  JUDGMENTS   AND  DECREES, 

cont'd. 
Decrees,  cont'd. 

Where  finality  not  affected  because  fur- 
ther orders  necessary  to  carry  decree 

into  effect,  29 
Where  further  orders  are    necessary  to 

carry  decree  into  effect,  28 
Default : 
Finality  of  judgment,  47 

General  considerations,  47 

When  final,  47 

When  interlocutory,  47 

When  lien  on  property  of  debtor,  47 
Definitions,  24 
Final  decrees,  25 
Final  judgments,  24 

Sustaining  or  overruling  of  a  demurrer,  25 
Termination  of  particular  action,  24 
Demurrer  : 

Sustaining  or  overruling  of  a  demurrer, 

24,  25,  39 

Dismissal  of  cause  after  final  decree,  33 
Dismissal  of  complaint,  bill,  or  cross-bill,  36 

Decree  dismissing  bill  on  merits  res  ad- 
judicate, 37 

Dismissal  of  certain  parts  of  bill,  38 

Dismissal  of  complaint  as  to  some  defend- 
ants only,  38 

Dismissal  of  complaint  as  to  some  defend- 
ants only  where  controversy  is  sever- 
able, 39 

Exceptions  to  general  rule,  38,  39 
General  dismissal  of  bill  or  complaint,  36 
Sustaining  demurrer  to  petition  of  inter. 

vention,  39 
When  a  final  judgment  or  decree,  36 
Whether  dismissal  of  cross-bill  final,  38 
Fraud : 

Decrees  attacked  by  original  bill  for  fraud, 

32 

Injunctions  : 

Decree  dissolving  injunction  when  bill  re- 
tained, 39 
Intervention  : 

Sustaining  demurrer  to  petition  of  inter- 
vention, 39 
Mandamus : 

Unauthorized  attempt  to  alter  final  decree, 
33 

New  trial,  42 

Order  granting  leave  to  file  bill  of  review, 
43 

Order  granting  or  denying  new  trials,  42 
Order  made  after  expiration  of  term,  43 
Order  on  motion  denying  new  trial,  43 
Order  on  motion  granting  new  trial,  42 
Behearing,  42 

Order  granting  leave  to  file  bill  of  review, 
43 

Order  made  after  expiration  of  term,  43 
Order  on  motion  denying  new  trial,  43 
Order  on  motion  granting  new  trial,  42 
Orders  granting  or  denying  new  trials, 
42 

Remandment,  45 

Bes  judicata  (see  infra,  Decrees): 

Dismissal  of  bill,  37 
Reversal,  45 
Keview : 

Decrees  attacked  by  bill  of  review,  32 
Order  granting  leave  to  file  bill  of  review, 
43 


FINAL  JUDGMENTS   AND  DECREES, 

cont'd. 
Several  defendants  : 

Dismissal  of  bill  or  complaint  as  to  some 

defendants  only,  38 
Taking  bill  as  confessed,  48 
Term : 

Court  without  power  to  alter  decree  at 
subsequent  term,  32 

Decree  dissolving  injunction  when  bill  re- 
tained, 39 

Right  of  court  to  vary  final  decree  at  term 
at  which  it  was  rendered,  31 
United  States  courts,  see  infra.  Consider- 
ations by  Which  Finality  of  Judgment 
of  Appellate  Tribunal  Is  Determined. 

FINALLY,  19 
FINALLY  PASSED,  21 
FINALLY  RECOVERED,  22 
FINAL  SAILING,  21 
FINAL  SETTLEMENT,  21 
FIND,  49 
Foreign  corporations : 

Service  of  process,  49 
Found  committing  an  offense,  50 
Found  intoxicated,  50 
Service  of  process,  49 
FINDING,  50 
FINE: 

Forfeiture,  1075 
FINE  AND  COMMON  RECOVERY,  51 
FINES  AND  PENALTIES,  52 
Accessories : 

Advising  act  does  not  subject  to  penalty 
provided  for  commission  of  such  act,  57 
Actions,  see  infra,  Method  of  Imposition 

or  Recovery. 
Aiders  and  abettors : 

Advising  act  does  not  subject  to  penalty 
provided  for  commission  of  such  act,  57 
Amount  of  fine  or  penalty,  how  determined 

in  individual  cases,  62 
Application  of  fines  and  penalties,  69 

Constitutional  and  statutory  regulations, 
69 

General  rule,  69 
Schools,  69 

Societies  for  suppression  of  vice,  69 
Compounding  offenses,  70 

Compounding  after  verdict,  70 
Compounding  offenses  distinguished  from 

compounding  penalties,  70 
Right  to  compound  penalties,  70 
What  is  meant  by  compounding  penalty, 

70 

When  compounding  will  be  allowed,  70 
Where  plaintiff  is  entitled  to  part  only  of 
the  penalty,  70 
Constitutional  law : 

Imprisonment  for  debt,  66 
Prohibition  of  excessive  fines,  60 

Examples  of  fines  held  not  excessive,  61 
Failure  to  fix  maximum  fine  does  not 

render  statute  unconstitutional,  62 
How  fines  fixed,  60 
Legislative  discretion,  60 
Prohibition  in  United  States  constitution 

does  not  apply  to  states,  60 
Prohibition  of  fines  held  excessive,  62 
State  constitutional  provisions,  60 
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Fines  and  Penalties, 


FINES  AND  PENALTIES,  confd. 
Construction : 

Penalties  must  be  expressly  created,  55 
Construction  of  penal  statutes,  55,  57 

Aiders  and  abettors,  57 

Examples  of  strict  construction,  55,  57 

Forfeiture  cannot  be  defeated  by  subse- 
quent transfer  of  property,  60 

Imposition  of  penalty  implies  prohibition 
or  compulsion,  57 

Infants,  58 

Intent  of  law-making  power  must  not  be 
defeated,  57 

Limitation  of  rule,  57 

No  forfeiture  until  election  made,  60 

Offense  by  partners,  58 

Offenses  committed  by  several  persons,  58 

Offense  single  in  nature,  58 

One  advising  is  not  subjected  to  penalty 
provided  for  commission  of  such  act,  57 

Penal  statute  applies  to  those  only  who 
are  clearly  within  its  terms,  58 

Provision  for  liberal  construction  of  stat- 
ute, 57 

Rule  that  all  offenses  and  the  penalties 
therefor  are  several,  58 

Statute  creating  two  distinct  penalties  or 
forfeitures,  57 

Statutory  forfeiture  takes  effect  immedi- 
ately upon  commission  of  offense,  59 

Strictly  construed,  55 

When  forfeitures  take  effect  at  common 
law,  59 

When  title  by  forfeiture  vests,  59 
Who  may  be  subjected  to  fines  and  penal- 
ties, 58 
Continuing  offense,  63 
Cumulation  of  penalties,  63 
'      Continuing  offense,  63 
Excessive,  62 

Incurring  several  penalties  by  single  un- 
lawful act,  63 

Recovery  limited  to  one  penalty,  63 

Separate  penalty  incurred  by  each  unlaw- 
ful act,  63 
Debt: 

Action  of,  64 
Definitions,  53 

Confusion  in  use  of  terms,  53 

Definition  of  fine,  53 

Definition  of  penalty,  53 

Fine  distinguished  from  penalty,  54 

Idea  of  punishment  necessarily  involved, 54 

Penal  statutes,  53 

Specific  meaning  confined  to  pecuniary 
punishment,  54 
Delegation  of  power  by  legislature,  55 
Elections  : 

When  forfeiture  takes  place  where  statute 
gives  election,  60 
Evidence : 

Preponderance  of  evidence  sufficient,  64 
Excessive  fines,  see  infra,  Constitutional 

Law. 
Execution,  65 

Extent  of  imposition  (see  infra.  Constitu- 
tional Law): 

Cumulation  of  penalties,  63 

How  amount  of  penalty  in  individual  cases 
is  determined,  62 

Incurring  several  penalties  by  single  un- 
lawful act,  63 

Interest,  see  infra,  Interest. 

11 


INES  AND  PENALTIES,  cont'd. 
Forfeitures,  54,  58 

Definition,  54 

Forfeiture  cannot  be  defeated  by  subse- 
quent transfer  of  property,  60 

Forfeiture  of  property  on  conviction  of 
felony,  71 

Proceeding  to  enforce  forfeiture,  65 

Statutory  forfeitures  take  effect  immedi- 
ately upon  commission  of  offense,  59 

When  forfeiture  takes  effect  at  common 
law,  58 

When  forfeiture  takes  place  where  statute 
gives  election,  60 

When  title  vests,  59 
Governor : 

Power  to  remit  fines,  70 
Implication,  55 
Imprisonment,  66 

Constitutionality  of  imprisonment,  66 

Discharge  from  imprisonment  on  showing 
inability  to  pay  fine,  66 

Duration  of  imprisonment,  67 

General  law  authorizing  imprisonment  for 
nonpayment  of  fine,  66 

Power  to  imprison  for  nonpayment,  66 

Satisfaction  of  fine  by  imprisonment  or 
labor,  68 

When  imprisonment  begins,  66 

Whether  execution  a  prerequisite  to  im- 
prisonment, 66 

Whether  imprisonment  as  punishment 
precludes  imprisonment  for  nonpay- 
ment, 66 

Whether  imprisonment  satisfies  fine,  67 
Whether  persons  imprisoned  for  nonpay- 
ment of  fines  can  be  required  to  labor, 
66 

Imprisonment  for  debt,  66 
Infants,  58 
Interest,  62 

On  fine,  63 

On  penalty,  62 
Interpretation,  see  infra,  Construction  op 

Penal  Statutes. 
Joint  defendants,  58 
Medium  of  payment,  68 
Method  of  imposition  or  recovery,  64 

Action  at  law,  64 

Debt  the  proper  form  of  action,  64 
Fines,  64 
Forfeiture,  65 

Penalties  recovered  in  civil  actions,  64 
Preponderance  of  evidence,  64 
Recovery  by  civil  action  which  has  re- 
placed debt,  65 
Statutory  form  of  action,  64 
Time  for  bringing  action,  65 
Methods  of  enforcing  payment  of  fines,  see 
infra,  Execution;  Imprisonment;  Methoi> 
of  Imposition  or  Recovery,  65 
Municipal  corporations : 

Power   of    municipal    officers   to  remit 

fines,  71 
Power  to  create,  55 
Pardon : 

Remission  of  fines  and  penalties,  70 
Partnership : 

Offense  committed  by  partners,  58 
Payment : 

Medium  of,  68 
Penal  statutes,  see  infra,  Construction  op 

Penal  Statutes,  53 
,  Volume  XIII. 


Tines  and  Penalties. 


INDEX. 


Fire  Insurance, 


FINES  AND  PENALTIES,  cont'd. 
Penalties : 

Penalties  must  be  expressly  created,  55 
Power  to  create,  55 

Delegation  of  power,  55 

Municipal  corporations,  55 

Power  of  legislature,  55 
Reasonable  doubt,  64 
Remission  of,  70 

Power  of  city  council,  71 

Power  of  court,  71 

Power  of  executive,  70 

Power  of  municipal  officer,  71 
Schools  : 

Application  of  fines,  69 
Several  offenders,  58 
Several  or  joint  liability,  58 
Statutes,  see  infra.  Penal  Statutes. 
Time  for  bringing  action,  65 
Title : 

When  title  vests  by  forfeiture,  59 
Who  may  be  subjected  to  fines  and  penalties, 

58 

FINISHED: 

Fire  insurance,  120 


FIRE-ARMS,  72 
FIREBOTE,  72 

JFIRE  COMMISSIONERS,  see  Fire  Depart. 

ment;  Fire  Escapes. 

FIRE  DEPARTMENT  (see  Fire  Escapes; 

Fire  Limits),  73 
Appointment  of  firemen  and  officers,  73 

Appointment  of  firemen,  74 

Appointment  of  officers  of  fire  company,  74 

Right  of  legislature  to  appoint,  73 
Compensation  of  firemen  and  officers,  76 

De  facto  firemen,  77 

Effect  of  illegal  removal  from  office,  77 

Examples,  77 

In  general,  76 
Control  of  department  and  its  property,  77 
De  facto  officers,  77 

Destruction  of  buildings  to  prevent  spread 

of  fire,  80 
Disbandment  of  fire  company,  76 
Fellow  servants,  80,  81 
Fire  commissioners,  73 

Appointment,  73 

Removal  from  office,  74 
Firemen,  73 

Liability  of,  81 
Force  for  extinguishing  fires,  76 
Hearing,  75 

Liability  of  individual  firemen,  81 
Liability  of  person  obstructing  extinguish- 
ment of  fire,  81 
Liability  of  volunteer  fire  organization  for 

negligence  of  members,  81 
Municipal  corporations  : 

Liability  of  municipality,  78 

Appointment  by  municipality  imma- 
terial, 78 

Department  established  under  special 
statute,  78 

Destruction  of  buildings  to  prevent 
spread  of  fire,  80 

Failure  of  firemen  to  extinguish  fires,  79 

Firemen  injured  by  defective  appli- 
ances, 80 

For  negligence  of  firemen,  78 
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FIRE  DEPARTMENT,  cont'd. 
Municipal  corporations,  cont'd. 
Liability  of  municipality,  cont'd. 
Injuries  to  firemen,  80 
Injuries  to  firemen  through  defectiftt 

streets,  80 
Liability  of  water  company  contracting 

to  supply  water,  79 
Neglect  to  provide  means  for  extinguish- 
ing fires,  79 
Negligence  of  fellow-firemen,  80 
Nonliability  in  general  for  negligence,  7I 
Use  of  appliances  for  purposes  not  con* 

nected  with  fire  department,  80 
Volunteer  associations,  78 
Notice  of  charge  and  trial,  75 
Pensions,  77 
Police  power,  78 

Public  officers,  see  infra.  Appointment  09 
Firemen  and  Officers;  Compensation 
of  Firemen  and  Officers;  Remotaa 
from  Office. 
Reinstatement  of  disabled  firemen  after  re- 
covery, 76 
Removal  from  office,  74 

Conclusiveness     of    determination  of 

board,  75 
Disbandment  of  fire  company,  76 
Dismissal  without  cause,  74 
Effect  of  illegal  removal  from  office,  77 
Fire  commissioners,  74 
Firemen  and  officers  of  force,  74 
Laborers,  76 

Necessity  of  notice  of  charge  and  trial,  75 
Reinstatement  of  disabled  firemen  after 

recovery,  76 
Telegraph  operator,  76 
Salaries,  see  infra.  Compensation  of  Fire- 
men and  Officers. 
Telegraph  operator,  76 
Volunteer  organization : 

Liability  of  municipality  for  negligence,  78 
Liability  of  organization  for  negligence  of 
members  81 
Water  and  water  companies  : 
Liability  of  municipal  authority  to  water 

company  for  use  of  fire  plug,  79 
Liability  of  water  company  contracting  te 
supply  water  to  person  damaged  by 
fire,  79 

FIRE  DISTRICTS,  81,  402 

FIRE  ESCAPES,  78,  82 

Action  for  damages,  85 

Assumption  of  risk,  85 

At  common  law,  82 

Constitutionality  of  statutes,  82 

Contributory  negligence,  85 

Lessor  or  lessee's  liability,  84,  85 

Manufacturer,  85 

Negligence  per  se,  85 

Notice  by  commissioners,  84 

Obstructions,  83 

Questions  of  law  and  fact,  83 

Sufficiency,  83 

Under  statutes,  82 

Upon  whom  the  duty  rests,  84 

Waiver,  85 

FIRE  INSURANCE,  86 

Absolute  interest,  239 

Actions,  see  infra.  Recovery  After  Failure 
of  Adjustment. 
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FIRE  INSURANCE,  cont'd. 
Additional  insurance,  see  infra.  Other  In- 
surance. 

Additions  (see  infra,  Hazardous  Use  and 
Occupation),  hi 
What  included  by  the  term  additions,  112 

Adjusters,  326 
Waiver,  350 

Adjustment,  see  infra,  Effect  of  Adjust- 
ment; Loss  and  Adjustment;  Recovery 
After  Failure  of  Adjustment. 

Admissions : 
Mortgagor's  admissions  do  not  bind  mort- 
gagee, 204 

Advances : 

Insurable  interest  of  those  making  volun- 
tary advances,  .184 
After-acquired  goods  (see   infra.  Stock  in 
Trade): 
Insurable  interests,  138 
"  After  the  fire,"  389 
Agency : 

Fraud  and  false  swearing  by  agent  of  in- 
surer, 345 

Insurable  interest,  144,  151 

Insurance  by  agent  in  his  own  name  for 
principal's  benefit,  212 

Insured's  agent  misstating  interest,  231 

Notices  and  proofs  of  loss  by  agent,  332 
Agents : 

Acts  and  representations  of  agents  as  ex- 
cuse for  proofs  of  loss,  331 
Authority  of  agent  as  to  payment,  374 
Consenl  of  agent  to  alienation,  258 
Consent  of  agent  to  assignment  of  policy, 
190 

Erroneous  statement  as  to  title  chargeable 

to  agent,  228 
Local  agent  aware  of  vacancy,  270 
Notices  and  proofs  of  loss  to  agent,  334 
Other  insurance,  320 

Other  insurance,  both  policies  by  same 

agent,  320 
Permission  for  other  insurance,  316 
Service  of  proofs  on  local  recording  agent, 

335 

Statement  of  title  by  agent,  229 
Stipulation  that  agent  cannot  waive  con- 
sent, 191 

Untruth  of  statement  known  to  agent,  228 

Waiver  of  consent  to  assignment,  191 

Waiver  of  iron-safe  clause,  357 

Waiver  of  limitation  clause,  392 

Waiver  of  proofs,  350 
Agricultural  products,  115 
Agricultural  tools,  115 
Alienation  (see  infra.  Alienation  Clause; 
Assignments): 

Assignment  after  breach  of  condition  as  to 
alienation,  195 

Change  of  interest,  244 

Insurance  on  stock  of  merchandise,  244 

Sale  and  mortgage  back,  244 

Transfer  to  wife,  244 

Transfer  voidable  but  good  between  par- 
ties, 245 

Voidable  involuntary  transfer  not  enforced 

against  insured,  245 
Void  transfers,  244 
Alienation  and  prohibition,  223 
Alienation  clause  (see  infra.  Incumbrance 
Clause,  259): 
Absolute  transfer  in  form,  conditional  in 
fact.  245 
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FIRE  INSURANCE,  cont'd. 
Alienation  clause,  cont'd. 
Agreement  to  convey,  247 
"  Alienation,"  241 

Alienation  by  mortgagor  as  a  change  of 
title,  250 

Alienation  expressly  forbidden,  240 
Alienation  in  whole  or  in  part  forbidden, 
244 

Alienation  not  mentioned,  239 
Applicable  only  to  personal  property,  254 
Application   and   influence  of  older  de- 
cisions, 239 
Appointment  of  receiver,  253 
Assignment  for  benefit  of  creditors,  248 
Bankruptcy,  248 

Change  in  interest  does  not  work  forfeit- 
ure, 240 
Change  of  possession,  253 
Change  of  title,  252 
Chattel  mortgage,  247 
Conditional  sales,  245 

Condilions  against  commencement  of  fore- 
closure proceedings,  255 

Conditions  against  legal  proceedings  in- 
volving title  or  possession,  256 

Conditions  against  levy  foreclosure,  etc., 
253 

Conditions  enforced,  240 

Consent  to   assignment  after   notice  of 

alienation,  257 
Contract  personal,  239 

Conveyance  of  mortgage  to  mortgagee,  251 

Conveyance  with  defeasance,  246 

Death  of  insured,  252 

Development  of  the  clause,  241 

Effect  of  acts  of  mortgagor  under  policy  of 

mortgagee,  256 
Effect  of  mortgage  clause,  251 
Equity  of  redemption,  251 
Examples,  252 

Executory  contract  to  convey,  247 
First  stage,  239 
Foreclosure,  242,  251 

Foreclosure  must  be  valid  and  complete, 

256 

Incomplete  transfer,  242 

Increase  of  interests,  242 

Incumbrances,  252 

In  general,  252,  253,  256 

Insurance  terminated  by  complete  transfer 

of  interest,  240 
Involuntary  transfer,  242 
Lease,  252 

Levy  of  an  attachment,  254 

Levy  of  execution,  243 

Mortgage,  246 

Mortgaged  property,  250 

Mortgagee  acquiring  sole  interest,  242 

Mortgagee  paying  premium,  251 

Mortgagee's  policy  not  affected  by  mort- 
gagor's alienation,  250 

Mortgage  not  breach  of  condition  against 
change  of  title  or  interest,  246 

Nominal  transfers,  241 

Only  foreclosure  subsequent  to  policy  COT- 

ered,  254 
Partial  alienation,  243 
Partition,  253 
Partition  proceedings,  242 
Phrases  used,  241 

Prohibition  against  advertisement  for  sale, 
255 

Recognition  after  knowledge  a  waiver,  257 
15  Volume  XIII. 


Fire  Insurance. 


INDEX. 


Fire  Insurance 


FIRE  INSURANCE,  cont'd. 
Alienation  clause,  cont'd. 

Renewing,  or    receiving  renewal  premi- 
ums, 257 
"  Sale,"  241 
Second  stage,  240 
Seizure  must  be  complete,  254 
Seizure  must  be  valid,  253 
Sheriff's  sale,  242 
Temporary  alienation,  241 
Time  to  which  condition  refers,  240 
"  Transfer,"  241 

Transfers  between  partners  and  joint  own- 
ers, 248 

Transfers  between  partners  where  there  is 
condition  against  change  of  interest,  250 

Transfers  bet  ween  partners  where  there  is 
condition  against  change  of  title,  249 

Under  conditions  against  foreclosure,  pro- 
ceedings must  be  complete,  255 

Validity  of  conditions,  240 

Vendee  in  possession  under  contract  of 
sale,  248 

Voluntary  transfer  only  prohibited,  243 

Waiver,  256 

Consent  of  agent,  258 

What  are  foreclosure  proceedings,  255 

What  constitutes  insurance  of  the  mort- 
gagee, 251 

When  consent  required  mere  notice  insuffi- 
cient, 257 
When  notice  alone  sufficient,  257 
Where  it  is  against  the  entry  of  a  fore- 
closure mortgage,  255 
Where  no  opportunity  for  redemption  after 
foreclosure,  243 
Alterations,  see  infra,  Hazardous  Use  and 

Occupation. 
Amount  of    liability  (see  infra,  Payment; 
Valued  Policies)  : 
Recovery  limited  to  actual  loss,  roi 
Animals,  see  infra.  Live  Stock. 
Apportionment  clause,  367 

Concurrent    insurance    including  other 

property,  368 
In  general,  367 

Insurer's  liability  held  not  increased  by  co- 
insurer's  successful  defense,  369 
Loss  greater  than  total  insurance,  368 
Partial  loss,  369 

Pro  rata  or  contribution  clause,  367 
Same  interest  must  be  insured,  368 
Same  risk,  368 
Statutory  valued  policy,  367 
Void  and  invalid  policies,  369 
When  clause  applicable,  368 
When    concurrent   insurance  necessary, 
368 

Appraisement  (see  infra,  Arbitration  and 
Award),  359,  361 
Accepting  proofs  of  loan  as  waiver,  365 
Acts  amounting  to  waiver  of  arbitration, 

365 

Appraiser    habitually  employed    by  in- 
surers, 363 
Appraiser's  unreasonable  refusal  to  agree 

on  umpire,  362 
Arbitration  condition  precedent,  361 
Arbitration  under  new  agreement,  365 
Both  appraisers  should  join,  363 
Conditions  vitiating  demand,  362 
Demand    must    be  within  a  reasonable 
time,  362 

1 186 


FIRE  INSURANCE,  cont'd. 
Appraisement,  cont'd. 

Demand  or  request  must  be  unconditional, 

362 

Duty  of  appraisers,  36 
Duty  of  umpire,  363 
Effect  of  award,  364 
Essentials  to  award,  364 
Examination,  363 
First  stage,  359 
Fraud, 364 
Hearing,  363 

Independent  investigation,  363 
Joint  demands  of  several  insurers,  362 
Judicial  methods,  363 
Necessity  of  demand,  361 
Notice  to  parties,  363 
Origin  and  purpose  of  requirement,  359 
Place  of  hearing,  363 
Qualifications  of  appraisers,  362 
Refusal  to  hear  evidence,  363 
Second  stage,  359 
Total  loss,  361 
Validity  of  award,  364 
Waiver,  365 
Waiver  in  general,  364 
Arbitration  and  award  (see  infra,  Appraise- 
ment) : 

Accepting  proofs  of  loss,  365 

Acts  amounting  to  waiver  of  arbitration, 

365 

Agreement  to  refer  all  matters  in  dispute 

to  arbitration,  359 
Applicable  in  absence  of  statute,  361 
Appraisement  proceedings,  361 
Arbitration  agreement  after  loss,  360 
Arbitration    made    condition  precedent, 

359 

Arbitration  under  new  agreement,  365 
Award  in  general,  364 
Clause  must  be  complied  with,  360 
Clause  must  be  expressly  made  condition 

precedent.  360 
Effect  and  validity  of  award,  364 
First  stages,  359 
Fraud,  364 

Miscellaneous  cases  on  arbitration  or  ap- 
praisement, 365 

No  disagreement,  360 

Origin  and  purpose  of  requirement,  359 

Provision  for  arbitration  and  independent 
promise,  360 

Revocability,  360 

Total  loss,  361 

Total  loss  under  valued-policy  laws,  361 
Validity  of  clause  making  arbitration  the 

condition  precedent,  359 
Waiver,  321,  347 

Waiver  of  arbitration  agreement  after  loss, 

361 

Assignment  of  policy : 

Insurance  by  mortgagor  for  mortgagee, 
171 

Assignments  (see  infra,  Policy  Made  Paya- 
ble to  Third  Party,  184): 
After  loss,  199 

Assignable  after  loss  without  consent, 

200 

Assignee  may  sue,  200 

Assignee  not  affected  by  assignor's  acts. 

200 

Assignee  takes  subject  to  equities,  200 
Assignment  of  a  chose  in  action,  199 
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FIRE  INSURANCE,  cont'd. 
Assignments,  cont'd. 
After  loss,  cont'd. 
Assignment  valid  in  spite  of  express 

stipulation  against  assignment,  201 
Deposit,  202 

Insurer  cannot  prevent  or  restrict  such 
assignment,  200 

Interest  after  loss  assignable,  200 

No  formal  requirements,  201 

Not  negotiable  after  loss,  200 

Order  on  insurer,  202 

Provisions  against  assignment  appli- 
cable after  loss,  201 

What  constitutes  assignments  after  loss, 
201 

Agreement  that  another  shall  have  benefit 

cf  policy,  187 
Assignee  as  party  to  adjustment,  326 
Assignee  takes  subject  to  conditions  of 

original  policy,  194 
Assignment  after  breach  of  conditions,  194 
Assignments  to  partners,  199 
Assignment  to  alienee  of  property,  196 

Assignee  takes  place  of  original  insured, 
197 

Consideration  of  new  contract,  197 
Constitutes  a  new  contract  of  insurance, 
196 

Effect  of  assignor's  acts,  197 
Effect  of   breach  of  conditions  by  as- 
signor, 197 
Terms  of  old   contract  imported  into 
new,  197 

Unearned  premium  as  consideration,  197 
Assignment  to  creditor  as  collateral  security, 

198 

Assignee  bound  by  assignor's  acts,  198 
Assignee  has  lien  on  proceeds  of  prop- 
erty, 198 

Assignee  need  not  have  insurable  inter- 
est, 198 

Assignee  without  consent  has  equitable 
lien,  199 

Assignment  as  collateral   attaches  as 

lien,  198 
Consent  not  essential,  198 
In  general,  198 

Legal  effect  of  assignment,  198 
Position  of  assignee  without  interest,  198 
Restrictions  upon  such  assignments,  199 

Assignment  to  particular  person,  196 

Attempt  to  assign,  186 

Breach  of  condition,  194 

Breach  of  condition  against  alienation,  195 

Breach  of  condition  against  assignment, 
194 

Conditions,  194 

Assignment  after  breach  of  conditions, 
194 

Consent  of  insurer,  185,  188 

Agent's  promise  or  consent,  189 
Agent's  promise  to  indorse,  189 
Assignment  after  loss,  200 
Assignment  to  creditor  as  collateral  se- 
curity, 198,  199 
Assignment  without  consent  avoids  pol- 
icy only  when  so  stipulated,  185 
Attestation  of  agent  or  secretary,  189 
By  what  officer  consent  may  be  given, 
189 

Conditions  of  obtaining  consent  must  be 
observed,  188 
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IRE  INSURANCE,  cont'd. 
Assignments,  cont'd. 

Consent  of  insurer,  cont'd. 
Consent  of  agent,  189 
Consent  of  agent  who  took  application, 
189 

Consent  of  insurer  necessary  to  assign- 
ment, 185 

Consent  to  assignment  after  breach  of 

condition,  194 
Considerations  for  giving  consent,  190 
Effect  of  insured's  failure  to  procure 

consent,  188 
Facts  held  not  to  show  consent,  188 
Form  or  manner  of  giving  consent,  188 
Indorsement  of  consent  required,  189 
Insurer  alone  may  raise  objection,  186 
Mere  notice  to  insurance  company,  189 
Necessity  of  consent  when  policy  runs 

to  the  surety  and  his  assignees,  185 
Oral  assent,  189 
President's  consent,  189 
Requirements  as  to  time  of  consent  and 

security  to  be  furnished,  190 
Statutory  provisions  that  insured  may 

assign  without  consent  of  insurer,  185 
Stipulation  requiring  director's  consent, 

190 

Stipulation  requiring  stranger's  consent, 
iqo 

Stipulation  that  assignment  avoids  pol- 
icy covers  effectual  assignment  only, 
186 

Stipulation  that  assignment  avoids  pol- 
icy is  valid,  185 
Stipulation  that  assignment  avoids  pol- 
icy strictly  construed,  186 
Waiver  by  agent,  191 
Waiver  of  consent,  191 
Waiver,  what  constitutes,  191 
What  is  sufficient  consent  generally,  188 
Withdrawal  of  consent,  190 
Written  consent  required,  188 
Consent  to  assignment  after  breach  of  con- 
ditions, 194 
Consent  to  assignment  where  insurer  has 
no  knowledge  of  breach  of  conditions, 
194 

Consent  with  knowledge  of  breach  of  con- 
ditions, 195 

Equitable  assignments,  see  infra,  Equitable 
Assignments. 

Examples  of  breach  of  conditions,  195 

Examples  of  waiver  of  breach  of  condi- 
tions, 195 

Fraud  in  assignment,  194 

Fraud  of  officers  of  company,  194 

Insurable  interest : 

Assignment  to  creditor  as  collateral  se- 
curity, 198 

Insurable  interest  of  assignee,  193 

Assignment  in  equity  effective  without 

interest,  193 
Equitable  assignments,  193 
Insurable  interest  held  not  necessary  for 

assignee,  193 
Policy  indorsed  to  third  party,  193 
Request  to  assign  as  notice,  193 
Statement  of  interest,  193 
When  company  consents  to  assignment 
with  full  knowledge,  193 

Insurable  interest  of  mortgagee  after  as- 
signment of  mortgage,  167 
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FIRE  INSURANCE,  cont'd. 
Assignments,  cont'd. 
Invalid  policy,  194 

Assignment  before   levy   creates  new 

contract,  196 
In  general,  194 

Misrepresentation  of  interest,  196 
Misrepresentation  of  title,  196 
Void  policy  not    validated  by  assign- 
ment 196 
Wagering  policies,  196 
Other  insurance,  320 
Parties  by  assignments,  184 
Parties  under  assignments  before  loss,  184 
Parties  under  legal  assignments,  184 
Policy  does  not  pass  with  sale  of  property,  184 
In  general,  184 

Sale  of  partnership  property  to  one  part- 
ner, 185 

Policy  for  whom  it  may  concern,  216 
Policy  payable  to  third  party,  187 
Sale  of  part  owner's  share  to  another,  185 
Stipulation  that  assignment  avoids  policy 

strictly  construed,  186 
Stipulation  that  assignment  avoids  policy 

valid,  185 

Waiver  of   breach  of   condition  against 

alienation,  195 
What  tranfers  forbidden  by  clause  prohibiting 
assignment,  186 

Absol ute  assignment  when  included,  186 

Agreement  that  another  have  benefit  of 
policy,  187 

Assignments  for  benefit  of  creditors  or  in 
bankruptcy,  187 

Deposit  of  policy,  187 

Equitable  assignments,  186 

Parol  agreement  to  assign,  186 

Pledge  of  policy,  187 

Policy  payable  to  third  party,  187 
When  assignor  has  no  insurable  interest, 

assignee  is  in  no  better  situation,  141 
Assignments  for  benefit  of  creditors  : 
Clause  against  alienation,  248 
Insurable  interest  for  benefit  of  creditors, 

147 

Insurable  interest  of  debtor,  157 
Insurable  interest  where   assignment  is 
made,  140 

Whether  assignment  for  benefit  of  creditors 
is  within    stipulation    against  assign- 
ments, 187 
Assignments  to  mortgagees,  199 
Assignments  to  partners,  199 
As  soon  as  possible,  330 
Attachment  : 

Conditions  against  attachment,  254 

Insurable  interest  of  creditor,  149 

Limitation  clause,  392 
Attorneys'  fees,  377 

Allowance  for  attorney's  fees,  377 

Amount,  378 

Application  of  statutes,  378 
Elements,  378 
In  general,  377 
Bailment : 

Consignees'  insurable  interest,  155 
Insurable  interest: 

Amount  of  insurable  interest,  153 
Insurable  interest  of  bailee,  152 

Bailees  in  trust,  152 

Hirer  of  property,  152 

In  general,  152 


FIRE  INSURANCE,  cont'd. 
Bailment,  cont'd. 

Other  insurance,  312 

The  words  "  in  trust  "  include  ordinary 
bailments,  216 

Bankruptcy,  see  infra,  Insolvency  and 
Bankruptcy. 

Barn,  120 

Barn  and  contents  thereof,  no 

Beneficiary,  see  infra,  Policy  Made  Paya- 
ble to  Third  Party;  Policy  for  Whom 
It  May  Concern;  Insurable  Interests; 
Policy  for  Goods  in  Trust  or  on  Com- 
mission. 

Benzine,  296 

Furniture  factory,  297 

Bill  of  sale : 

Statement  that  insured  is  sole  and  uncon- 
ditional owner,  236 

Bills  of  exchange  and  promissory  notes  : 
Indorser's  insurable  interest,  159 

Bills  of  lading : 

Insurable    interest  of  indorsee   and  in- 
dorser,  159 

Blanket  policies,  104 

Books,  see  infra,  Books  and  Vouchers;  Iron- 
safe  Clause. 
Brick : 

Buildings  described  as  brick  though  partly 

frame,  119 
Filled  with  brick,  119 
Broker : 

Permission  for  other  insurance,  316 
Building  (see  infra,  Fall  of  Building;  Lo- 
cation), 108 

Additions,  in 

Barn,  contents  thereof,  no 

Buildings   divided    into  compartments, 
108 

Description  applicable  to  two  buildings, 

118 

Fixtures,  109 
Machinery,  109 

Policy  on  all  articles  within  building,  116 
Policy  on  unfinished  building  covers  com- 
pleted one,  109 
Walls,  109 

What  included  in  the  term  building,  108 
Building  contrasts : 

Insurable  interest  of  builders  andj  con- 
tractors, 164 
Camphene,  291 

Caretakers'  insurable  interest,  150 
Carpenter  work,  299 
Corners  of  goods : 

Consignees'  insurable  interest,  154 
Consignors'  insurable  interest,  148 
Insurable  interest,  153 
Insurable  interest  of  carrier,  153 
Basis  of  carriers'  interest,  153 
Consignees'  insurable  interest,  154 
Extent  of  recovery,  154 
Immaterial  how  goods  are  transported 

or  received,  154 
In  general,  153 

May  insure  against  negligence,  154 
May  insure  to  full  value  of  goods,  153 
What  words  cover  interest  of  common 
carrier,  154 
Other  insurance,  312 
Subrogation,  384 
Ceased  to  be  operative.    See  infra,  Vacancy, 
Disuse  and  Neglect. 
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FIRE  INSURANCE,  cont'd. 
Certificate  of  magistrate,  35 1 

Certificate  not  conclusive  of  amount,  353 
Disqualification  of  magistrate,  353 
In  general,  351 
Meaning  of  "  nearest,"  353 
Necessity  of  complying  with  provision,  352 
Need  not  be  furnished  but  by  special  re- 
quest, 352 
Need  not  be  part  of  the  proofs,  352 
Reasonable  time  allowed  to  furnish  certifi- 
cate, 352 

Refusal  of  magistrate  as  excuse,  352 
Substantial  compliance  sufficient,  353 
Time  of  furnishing  certificate,  352 
Validity  of  provision  defining  certificate  of 

magistrate,  351 
Waiver  as  to  certificate,  353 
What  amounts  to  request,  352 
Where  certificate  of  the  nearest  magistrate 

is  required,  353 
Who  is  a  magistrate,  352 
Change  in  the  risk,  285 

Change    of   title,    see    infra,  Alienation 

Clause. 
Chattel  mortgages : 

Chattel  mortgage  as  change  of  title,  247 
Clause  against  alienation,  247 
Statement  that  insured  is  sole  and  uncon- 
ditional owner,  236 

Choses  in  action : 

Policy  after  loss,  199 

Civil  commotion,  132 

Clothing,  see  infra,  Wearing  Apparel. 

Coal  oil,  see  infra,  Hazardous  Use  and  Oc- 
cupation. 

Co-insurer,    see    infra,  Apportionment 

Clause;  Other  Insurance. 
Collateral  security : 

As  to  assignment  to  creditor  as  collateral 
security,  see  infra,  Assignments. 

Insurable  interest  of  creditor,  149 

Insurable  interest  of  holder  of  mortgage 
as  collateral  security,  )66 

Whether  pledge  of  policy  as  collateral 
security  is  an  assignment  of  policy,  187 
Collisions,  134 

Fire  caused  by  collision,  134 

Immediate  loss  by  fire,  134 

Liability  of  insured,  134 
Commission,  104 

Commission  merchants  (see  infra,  POLICY  ON 
Goods  in  Trust  or  on  Commission): 
Insurable  interest,  153,  154 
Common  carriers : 

Insurable  interest,  153 
Compromise  (see  infra,   Arbitration  and 
Award): 
Suit  on  compromise,  382 
Concealment  (see   infra,  Statement  as  to 
Title): 
Adjustment,  382 
Concern,  see  infra,  Policy  for  Whom  It 

May  Concern. 
Concurrent  insurance,  see  infra,  Other  In- 
surance. 

Condition,  see  infra,  Alienation  Clause;  Ap- 
praisement; Arbitration  and  Award; 
Certificate  of  Magistrate;  Duty  of 
Insured  at  Fire;  Examination  under 
Oath;  Hazardous  Use  and  Occupa- 
tion; Incumbrance  Clause;  Interpre- 
tation; Iron-safe  Clause;  Notices  and 


FIRE  INSURANCE,  cont'd. 
Condition,  cont'd. 

Proofs  of  Loss;  Other  Insurance; 
Other  Uses;  Production  of  Books 
and  Vouchers;  Vacancy,  Disuse,  and 
Neglect.  .  . 

Assignment   after  breach  of  conditions, 
194 

Parol  contract,  220 
Standard  policy,  223 
Conditional  sales : 

Provision  against  alienation,  245 
Consent,  see  infra,  Assignments;  Consent  to 

Assignment. 
Consent  of  insured  (see  infra,  Waiver): 
Alienation,  257 

Alterations,  additions,  and  repairs,  290 
Consent  of  agent  to  alienation,  258 
Permit  for  vacancy,  280 
Consent  of  insurer,  see  infra,  Other  Insur- 
ance. 

Consideration,  see  infra,  Premiums. 
Constitutional  law : 

Standard  policy,  223 
Construction,  see  infra.  Interpretation. 
Contained  in,  123,  124 
Contents  of  barn,  110 
Contiguous  building,  289 
Contractor's  insurable  interest,  164 
Contracts  (see  infra.  Description  ;  Location; 
Parol  Contracts;   The  Risk;  What 
May  Be  Insured),  100 
Contract  of  indemnity,  100 
Definition,  100 
Failure  of  consideration,  101 
Insurable  interest,  151 

Insurable  interest  of  parties  to  void  con- 
tracts, 184 

Insurable  interest  where  liability  arises 

from  contract,  147 
Personal  contract,  101 
Scope  of  contract,  104 
Contribution  clause,  see 

ment  Clause. 
Contributory  negligence, 

gence. 
Corporations,  135 

Insurable  interest  of  stockholder,  176 
Policy  on  corporate  property  in  corporate 
name,  135 
Corporeal  property,  104 
Creditors  : 

Insurable  interest,  148 
Attaching  creditors,  149 
Creditor  or  deceased  debtor.  148 
Execution  creditor,  149 
Judgment  creditors,  149 
Lien  creditors,  149 
Of  general  creditor,  148 
Insurable  interest  in  collateral  security. 
149 

Notices  and  proofs  of  loss,  333 
Cumulative  insurance,  see  infra.  Other  In- 
surance. 
Curtesy,  232 

Statement  that  insured  is  owner,  231 
Tenants  by  curtesy,  insurable  interest, 

159 

Custodian,  see  infra.  Occupant. 
Custodians'  insurable  interest,  150 
Death : 

Clause  against  alienation,  252 
Limitation  clause,  392 
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FflllO  INSURANCE,  cont'd. 
Debtors  : 

Insurable  interests  of  debtor,  156 

In  property  assigned  for  benefit  o.  cred- 
itors, 157 

In  property  concealed  from  creditors,  157 
In  property  sold  under  execution,  156 
In  property  under  levy,  156 
Insolvent  debtor,  157 
Definitions,  100 

Distinguished  from  marine  insurance,  100 
Fire  insurance,  100 
Insurance,  100 
Statutory  definitions,  100 
Demand : 

Appraisement,  361 
Certificate  of  magistrate,  352 
Penalties  for  non-payment,  376 
Production  of  books  and  vouchers,  354 
Denial  of  liability,  see  infra,  Waiver 
Deposit : 

Whether  deposit  of  policy  is  an  assign- 
ment, 187 

Depositaries,  see  infra.  Bailees;  Custodians 
Deputy  sheriffs  : 

Insurable  interest,  151 
Description  (see  infra.  Location),  107 

Additions,  in 

Agricultural  buildings,  120 

Agricultural  products,  115 

All  articles  within  the  building,  116 

Awnings,  109 

Barn  and  contents,  no 

Barns,  120 

Building,  108 

Building  described  as  brick  though  partly 
frame,  119 

Building  materials  intended  to  complete 

structure,  109 
Carriages,  116 

Comprehensive  descriptions,  107 

Condition  of  house,  120 

Construction  of  clause  prohibiting  certain 

articles  on  premises,  108 
Construction    of  general   description  of 

property,  107 
Correctness  of  description,  118 
Description  applicable  to  two  buildings, 

Description  of  character  of  the  building 
119 

Description  of  personalty,  120 
Dry  goods,  114 
Dwelling,  119 

Dwelling  where  one  room  is  occupied  by 

lodger,  119 
Eggs,  116 

Erroneous  recital  rejected.  118 

Examples  of  misdescription,  119,  120 

Explosives,  116 

Filled  with  brick,  119 

Finished,  120 

Fixtures,  109,  114 

Furniture,  114 

General  scope  of  policy  on  stock  of  mer- 
chandise, 112 
Goods  held  in  trust,  116 
Goods  on  commission,  116 
Grist-mill,  111 
Guano,  116 

Illustrations  of  scope  of  goods  held  in 

trust,  116 
Inclusi  veness,  108 
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FIRE  INSURANCE,  cont'd. 
Description,  cont'd. 
Insurance,  120 
Machinery,  109,  115 
Manufacturing  establishment,  no 
Marine  policies,  115 

Materials  of  buildings  panly  constructed 

or  in  ruins,  109 
Meaning  of  merchandise  in  policy  m 
Merchandise,  112 

Merchandise  such  as  is  usually  kept  in 
country  stores,  120 

No  re  formation  of  policy  describing  vvrone 
building,  118 

Policy  on  goods  constantly  sold  and  re- 
newed, 117 

Premises,  108 

Rail  way  insurance,  117 

Rejecting  false  description,  118 

Rolling  stock,  117 

Roots,  116 

Shelving,  109 

Shifting  risks,  117 

Stock  in  trade,  113,  117 

Store,  120 

Store  fixtures,  115 

Sufficiency  of  description  of  property  107 
Timber,  116 
Tools,  115 
Vegetables,  116 
Walls,  log 

What  included  by  the  term  building,  108 
What  included  by  the  term  factory,  no 
What  included  by  the  term  house,  no 
What  included  by  the  term  premises,  108 
What  included  by  the  term  stock  in  trade 
113  . 

Destruction  at  instance  of  public  authorities 
131 

Destruction  to  prevent  spread  of  fire,  129 
Non  occupancy  of  premises,  281 

Direct  loss  or  damage,  see  infra.  Proximate 
Cause. 

Disorderly  house,  298 

Disuse,  see  infra,  Vacancy,  Disuse,  and 
Neglect. 

Double  insurance  (see  infra.  Other  Insur- 
ance): 

Insurance  by  mortgagor  and  mortgagee, 
172 
Dower : 

Insurable  interest  of  dowress,  165 
Dry  goods,  114 
Duress : 

Adjustment  obtained  by,  382 
Duty  of  insured  at  fire,  322 

Burden  of  proving  care,  322 

Condition  requiring  reasonable  effort,  322 

Damages  resulting  from  insured's  efforts 
recoverable,  322 

Form  of  policy,  322 

In  general,  322 

Scope  of  condition,  322 
Dwelling : 

Hotels,  stores,  saloons,  etc.,  119 

Meaning  of  the  term,  119 

One  room  occupied  by  lodger,  117 
Dynamite,  292 
Earth  oils,  291 
Effect  of  adjustment,  381 

Adjustment  as  a  bar  to  suit,  382 
Causes  for  which  settlement  will  be  set 
aside,  381 

Volume  XIII. 


Fire  Insurance. 


INDEX. 


Fire  Insurance. 


FIRE  INSURANCE,  cont'd. 
Effect  of  adjustment,  cont'd. 
Concealment,  382 
Duress,  382 
Effect  as  waiver,  383 
Effect  on  third  persons,  383 
Fraud, 381 
In  general,  381 
Misrepresentation,  381 
Misstatement,  381 
Mistake,  382 
Rescission,  381 

Return  of  money  received  on  settlement 

before  suit  on  policy,  382 
Suit  on  compromise,  382 
What   defenses   waived    by  adjustment, 

383 
Election: 

Vacancy  clause  merely  gives  insurer  right 
to  declare  forfeiture,  281 
Equitable  assignments,  191 

Agreement  between  vendor  and  vendee, 
192 

Agreement  to  hold  policy  for  third  party, 
193 

Assignee  in  equity  takes  subject  to  equi- 
ties, 192 

Assignment  constituting  breach  of  con- 
dition, 192 

Assignment  of  policy  alone  before  loss 

upheld  in  equity,  192 
Deposit  of  policy  as  security,  192 
Effect  of  equitable  assignment  of  policy, 

191  ... 
Equitable  assignment  may  exist  without 

legal  assignment,  191 
Executory  contract  to  assign,  192 
insurable  interests,  193 
Rights  of  equitable  assignee,  192 
What  constitutes  equitable  assignment, 

192 

Equitable   title,    see   infra,  Insurable  In- 
terest. 
Estoppel  (see  infra.  Waiver): 

Misdescription  of  location  through  fault 
of  agent,  126 
Examination,  see  infra,  APPRAISEMENT. 
Examination  under  oath,  358 
Demand,  358 
Effect  of  statements,  358 
Manner  and  scope  of  examination,  358 
Validity  of  requirements,  358 
Examples : 

Parol  contracts  of  fire  insurance,  220 
Executions  : 

Conditions  against  levy  of  execution,  254 
Insurable  interest  of  debtor  in  property 

sold  under  execution,  156 
Insurable  interest  of  debtor  in  property 

under  levy,  156 
Insurable  interest  of  execution  creditor, 

149  , 
Insurable  interest  of  mortgagor  after  equi- 
table redemption  has  been   seized  on 
execution,  170 
Insurable  interest  of  purchaser  at  execu- 
tion sale,  176 
Judgment  against  insurer,  395 
Levy  of  execution  as  increase  of  risk,  288 
Provision  against  alienation,  242 
Execution  sale,  see  infra.  Sheriff's  Sale. 
Executors  : 

Insurable  interest  150 


FIRE  INSURANCE,  cont'd. 
Executors  and  administrators  : 

Notices  and  proofs  of  loss,  332 
Expectancy : 

Insurable  interest,  157 
Expert  and  opinion  evidence : 
Increase  of  risk,  267 
Iron-sate  clause,  357 
Explosions,  132 

As  to  keeping  inflammable  and  extra-combus- 
tible    materials,   see   infra,  HAZARDOUS 
Use  and  Occupation. 
Clause  exempting  insurer  from  liability  for 

explosion,  133 
Clause  stating  liability  for  explosions  con- 
strued, 133 
Examples,  132-134 
Explosions  caused  by  fire,  133 
Explosions  not  specifically  excepted,  132 
Liability  for  explosion  unless  followed  by 

fire  excepted,  133 
Liability  for  losses  by  fire  caused  by  ex- 
plosions, 133 
Liability  of  insurer  in  general,  132 
Loss    resulting    partly    from  explosion, 

partly  from  combustion,  133 
Where  explosions  are  explicitly  excepted, 
133 

Explosives,  116 
Extent  of  loss,  323 

As  to  what  constitutes  a  destruction  of  the 

building,  324 
In  general,  323 
Interpretation,  325 
What  is  total  loss,  323 
When  loss  is  total,  323 

Where  all  combustible  materials  have  been 

destroyed,  323 
Where  rebuilding  not  permitted,  324 
Where    repairing   is  forbidden  by  ordi- 
nance, 324 
Factories : 

Ceased  to  be  operative,  281 
Keeping  prohibited  articles,  297 
Leather  factory  keeping  prohibited  arti- 
cles, 295 

Running  factory  overtime  at  night,  299 
What  included  by  the  term  factory,  no 
What  is  a  manufacturing  establishment, 
283 
Factors  : 

Insurable  interests,  153,  154 
Payment,  375 
Fall  of  building : 

Examples,  129,  130 
Fall  a  direct  result  of  fire,  130 
Liability  of  insurer,  129 
Not  induced  by  fire,  129 
False  swearing,  see  infra,  Fraud  AND  FALSE 

Swearing. 
Farm  produce : 

Location,  123 
Fee  simple : 

Equitable  title,  232 
Meaning  of  "  fee  simple,"  232 
Title  by  adverse  possession,  232 
Finished,  120 
Fire  limits : 

City    ordinance     precluding  rebuilding 
where  insurer  has  option  to  rebuild,  379 
Repairing  forbidden  by  ordinance,  324 
Fireproof   (see   infra,  Iron-safe  Clause). 
402 
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FIRE  INSURANCE,  cont'd. 
Fires  (see  infra,  Duty  of  Insured  at  Fire) 
299,  542 

Action  by  insurer  who  has  paid  loss  461 
543  '  ' 

Evidence  of  insurance  to  show  motive  on 

part  of  plaintiff  to  cause  fire,  542 
Insurable  interest  of  railroad  in  property 

liable  to  be  damaged  by  fire,  176 
Insurance  on  property  burned  as  mitiga- 
tion of  damages,  542 
Insured  as  equitable  assignee  of  right  of 

action  of  insured,  462 
Subrogation  of  insurer  to  rights  of  insured 
against  third  party,  462 
Fixtures : 

Building,  109 
What  included,  114 
Foreclosure : 

Clause  against  alienation,  251 
Completeness  of  proceedings,  255 
Conditions  against  foreclosure,  254 
Effect  of  acts  of  mortgagor  under  policy 

of  mortgagee,  256 
Examples,  255 

Foreclosure  must  be  complete,  255-256 
In  general,  254 

Only    foreclosure   subsequent    to  policy 

covered,  254 
Provision  against  alienation,  242 
What  are  foreclosure  proceedings,  255 
Foreclosure  of  mortgages,  780,  781 
Abortive  advertisement,  780 
Commencement  of  action,  781 
What  the  term  does  not  include,  781 
What  the  term  "  foreclosure  "  includes 
780  * 
Foreign  corporations : 

Excluding  insurer  from  doing  business  in 
the  state  where  he  refuses  to  pay  judg- 
ment against  him,  395 
Forfeiture,  see  infra.  Alienation  Clause- 
Incumbrance  Clause;  Vacancy,  Disuse' 
and  Neglect;  Fraud  and  False  Swear! 
ing;  Hazardous  Use  and  Occupation- 
Notices  and  Proofs  of  Loss;  Other  In' 
surance. 

Form  of  contract,  see  infra,  Parol  CON- 
TRACTS of  Fire  Insurance;  Standard 
Fire  Policy. 

Forthwith,  1160 

Notices  and  proofs  of  loss,  -no 

Fraud :  JJ 
Adjustment,  381 

Effect  of  fraud  in  assignment  of  policy 

194  v 
Waiver  of  proofs  where  defense  is  that 

policy  was  procured  by  fraud,  349 
Fraud  and  false  swearing  : 
Notices  and  proofs  of  loss,  342 

By  insured's  agent,  345 

Discrepancy  between  statement  of  loss 
and  value  not  conclusive  of  fraud  345 

Discrepancy  evidence  of  fraud,  345  ' 

Falsehood  intentional  and  wilful,  143 

Innocent  misstatements,  343 

Innocent  mistake,  343 

Loss  greatly  in  excess  of  insurance,  344 

Materiality  of  false  statements,  344 

Omission  accidental  and  bona  fide  343 

Overvaluation,  344 

Overvaluation  due  to  mistakes,  343 

Prejudicial  to  insurer,  344 
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FIRE  INSURANCE,  cont'd. 
Fraud  and  false  swearing,  cont'd. 
Notices  and  proofs  of  loss,  cont'd. 

Purpose  and  validity  of  clauses  forbid- 
ding, 342 

Statements  must  refer  to  something  re- 
quired by  policy,  344 

Total  loss  under  valued  policy,  144. 

Validity,  342 

What  constitutes,  342 
Fraudulent  conveyances : 
Assignment  of  policy,  194 
Grantee's  insurable  interest,  180 
Insured  holding  under  fraudulent  deed- 

233 

Pendency  of  creditor's  bill,  233 
Furniture : 

What  included,  114 
Gambling,  298 
Garnishment,  395 

Limitation  clause,  392 

No  garnishment  until  proof  of  loss,  -m 
Gasoline,  291 

Used  for  cleaning  clothes,  201 
Gilts :  'J 

Insurable  interest,  184 
Good  faith  required  of  insured,  101 
Grain,  115 

Grain  and  stock,  123 
Grist-mill,  nr 
Guardians  : 

Insurable  interest,  160 
Gunpowder,  292 
Hazardous  use  and  occupation,  284 

Additions,  288 

Alterations,  288 

Alterations,  repairs,  and  additions,  288 

Alteration  to  be  at  risk  of  insured,  289 
Alteration  without   increased    risk  no 

forfeiture,  288 
Contiguous  building,  289 
Early  policy,  288 
Examples,  289 

Express  clause  forbidding  alterations 

288 

In  general,  288 

Knowledge  and  control  of  insured,  28a 

Necessary  and  incidental  repairs  289 

No  express  prohibition,  288 

Option  to  terminate  policy,  289 

Permission,  290 

Waiver,  290 
Ashes,  292 
Carpenter  work,  299 
Dynamite.  292 
Fires,  299 
Gunpowder,  292 
Illegal  business,  298 
Increase  of  risk  or  hazard,  284 

Additions,  287 

Additions  and  adjacent  buildings,  285 

Adjacent  buildings,  287 
Application,  285 

Change  in  the  risk  to  be  disclosed,  285 
Clause  valid  and  enforceable  285 

Essentials,  286 
Form,  284 
Illustrations,  287 

Implied  promise  not  to  increase  hazard 

284 

Increase  by  means  not  within  insured's 

control,  286 
Increase  of  risk  as  matter  of  law,  285 
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FIRE  INSURANCE,  cont'd. 
Hazardous  use  and  occupation,  cont'd. 
Increase  of  risk  or  hazard,  cont'd. 

Increase  of  risk  augmenting  rate  of  pre- 

mium  to  be  disclosed,  285 
Increase  per  se,  285 

Increase  without  insured's  knowledge, 
286 

Instances,  285 

Levy  of  execution,  288 

Mortgaging  property,  285 

Option  to  terminate  policy  on  notice  for 
acts  unknown  to  insured,  286 

Policy  suspended  during  time  of  in- 
creased hazard,  285 

Question  of  law  or  fact,  286 

Repairs,  287 

Statement  as  to  conditions  of  premises 
construed  as  warranty,  284 

Vacancy  not  per  se  increase,  287 

Validity,  285 

Waiver,  288 
Inflammable  character  must  be  shown,  297 
Inflammable  character  question  of  fact, '297 
Keeping  inflammable  and  extra-combustible 
materials,  290 

Petroleum  and  its  products,  290 

What  are  included  in  the  prohibition,  290 
Miscellaneous  prohibition,  299 
Naphtha,  292 

Permission  to  keep  inflammables,  297 
Petroleum  and  its  products,  290 

Camphene,  291 
Gasoline,  291 
In  general,  290 

Keeping  prohibited  article  forfeiture  per 

se,  291 

Refined  coal  and  earth  oils,  291 

Rock  and  earth  oil,  291 

What  is  included,  291 
Question  of  evidence  as  to  inflammable 

materials,  297 
Repairs,  288 

Running  factory  overtime  at  night,  299 
Sail  makers,  300 
Saltpetre,  292 
Smoking,  300 

Specific  acts  and  uses  prohibited,  288 
Stoves,  299 
Waiver,  300 

Waiver  of  clause  against  keeping  inflam- 
mables, 298 

Waiver  where  factory  is  run  over  night, 
299 

What  constitutes  a  keeping  of  forbidden  ma- 
terials, 292 

Allowed  on  premises,  293 
Benzine,  296 

Benzine  in  furniture  factory,  294 

Casual  deposit  not  a  keeping,  292 

Clause  limiting  use  of  kerosene  for 
lighting,  296 

Clause  suspending  policy  while  prohib- 
ited articles  kept,  293 

Clock  factory,  294 

Domestic  use,  296 

Explosives  as  part  of  stock,  294 

Furniture  factorv,  294 

Gasoline  kept  for  sale  in  reasonable 
quantities,  295 

Gasoline  used  for  cleaning  clothes,  293 

"  Goods  usually  kept  in  country  stores," 
295 
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FIRE  INSURANCE,  cont'd. 
Hazardous  use  and  occupation,  cont'd. 
Keeping  forbidden  materials,  cont'd. 
In  general,  292 
Leather  factory,  294 

Loss  occasioned  by  use  of  kerosene  for 

lighting,  297 
Manufacturing  establishments,  293 
Mercantile  establishment,  294 
Photographer,  294 

Policy  on  meats,  keeping  saltpetre, 
296 

Prohibited  articles  incidental  to  trade  or 
business,  293 

Prohibition  confined  to  insured  build- 
ings, 297 

Qualifications,  296 

Saltpetre  in  drug  store,  295 

Sign  and  carriage  painter,  293 

Storing  prohibited,  293 

What  may  be  kept  as  general  merchan- 
dise, 295,  296 
Who  may  violate  clause,  297 
Heirs: 

Insurable  interest  of  heirs,  157 

Examples,  157 
In  general,  157 
Homestead : 

Insurable  interest,  157,  159 

Husband     occupying    homestead  on 

wife's  land,  157 
Owner  of  property  formerly  set  off  as 
homestead,  157 
Statement  that  insured  is  sole  and  uncon- 
ditional owner,  233,  234 
House : 

What  included  by  the  term  house,  no 
Husband    and    wife    (see    infra,  Marriei> 
Women),  136 

Husband  insuring  as  jsint  owner  of  wife's 
property,  224 

Husband  insuring  as  owner  of  wife's  prop- 
erty, 225 

Husband  interested  in  rents  and  remain- 
der, 225 

Husband's  insurable  interest  in  wife's  prop- 
erty, 158 

Examples,  158,  159 

Homestead,  157,  159 

Husband  and  wife  may  insure  jointly, 
158 

Husband  paying  for  property  bought  in 

wife's  name,  159 
In  general,  158 

In  wife's  personal  property,  158 
In  wife's  real  property,  158 
Tenant  by  curtesy,  159 
When  husband  has  conveyed  property 
to  wife,  158 

Insurable  interest  in  homestead,  157 

Insurable  interest  of  husband  in  posses- 
sion of  wife's  property,  146 

Insuring  as  joint  owners,  225 

Loss  Dy  act  of  husband  of  insured  cov- 
ered, 131 

Misrepresentation  as  to  interest,  224 

Payment,  374 

Statement  as  to  title,  224 

Statement  that  insured  is  sole  and  uncon- 
ditional owner,  233 

Statement  that  insured  is  sole  and  uncon- 
ditional owner  where  husband  is  donee 
under  parol  gift  from  wife,  237 
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FIRE  INSURANCE,  cont'd. 
Husband  and  wife,  cont'd. 

Statement  that  insured  is  sole  and  uncon- 
ditional owner  where  the  property  is 
homestead,  234 
Transfer  to  wife  where  there  is  a  provision 
against  alienation,  243 
Identity,  see  infra,  Other  Insurance. 
Ignition,  whether  essential  to  recovery,  126 
Illegal  business,  298 
Disorderly  house,  298 
Gambling,  298 
In  general,  298 

Liability  for  acts  of  tenant,  298 

Revival  of  policy  after  temporary  illegal 

use,  298 

Sale  of  intoxicating  liquors,  298 
Illegal  contracts,  143 
Assignments,  196 

Illegality  collateral  to  the  transaction,  144 
Illegal  or  immoral  interest  not  insurable, 
144 

Insurance  on  property  which  it  is  unlaw- 
ful to  hold,  143 

Insured's  knowledge  of  unlawfulness,  143 

Insuring  lottery  tickets,  143 
Illegal  use : 

Waiver,  298 
Immediately : 

Notices  of  proofs  of  loss,  330 
Immediate  notice,  270 

Examples,  270 

Indorsement  of  notice,  270 

Notice  under  original  not  binding  under 
renewal  policy,  270 

What  is  immediate  notice  of  vacancy,  270 
Improvements  : 

Insurable  interest,  161,  162 
Incendiarism,  131 

Burned  by  insured  while  insane,  131 

Fraudulent  burning  by  insured,  131 

Husband  and  wife,  131 
Increase  of  risk  (see  infra,  Hazardous  Use 
and  Occupation): 

Vacancy  not  an  increase  of  risk,  266 
Incumbrance  clause,  258 

Additional    incumbrance    not  exceeding 
amount  originally  consented  to,  260 

Agreement  to  convey,  260 

Agreement   to   submit  to  arbitration  as 
waiver,  262 

Charge  created  by  will,  262 

Condition  equivalent  to  express  inquiry, 
259 

First  stage,  258 
Incumbrance  by  grantee,  262 
Incumbrance  clause  reasonable,  258 
Incumbrances  not  prohibited,  258 
Incumbrances  prior  to  policy,  262 
Incumbrances  prohibited,  259 
Injury,  258 

Inquiry  or  condition  necessary,  259 
Insurance  of  property  held  on  commission, 

262 
Lease,  261 
Mechanic's  lien,  261 
Miscellaneous  instances,  262 
Mortgage  discharged  before  loss,  260 
Mortgage  of  part,  260 
Notice,  262 

Recovery  of  judgment,  261 
Renewal  of  prior  incumbrance,  260 
Second  stage,  259 


FIRE  INSURANCE,  cont'd. 
Incumbrance  clanse,  cont'd. 
Sheriff's  sale,  261 
Taxes,  261 

Undelivered  mortgage,  259 

Validity  of  incumbrance  essential,  259 

Waiver,  262 

What  constitutes  an  incumbrance,  259 
Incumbrance*     (see     infra,  Incumbrance 

Clause;  Mortgages): 
Assignment  after  breach  of  condition  as  lo 

incumbrances,  195 
Change  of  title,  253 

Statement  that  insured  is  sole  and  uncon- 
ditional owner,  234 

Misstated,  228 
Indemnity  contracts,  366 
Infants,  135 

Insurable  interest,  160 

Policy  obtained  by  infant,  135 
Inflammable  materials,  see  infra.  Hazardous 

Use  and  Occupation. 
Injunction  : 

Limitation  clause,  393 
Inns  and  innkeepers  : 

Innkeepers'  insurable  interest,  155 
Insanity  : 

House  burned  by  insured  while  insane, 
131 

Insolvency  and  bankruptcy  : 

Clause  against  alienation,  248 

Insurable  interest  of  insolvent  debtor,  157 

Limitation  clause,  392 

Stipulation  against  assignments,  187 
Insurable  interests  (see  infra.  Alienation 
Clause;  Joint  Owners;  Other  In- 
surance; Partnership;  Policy  for 
Another's  Benefit;  Policy  for  Whom 
It  May  Concern;  Policy  Made  Paya- 
ble to  Third  Party;  Statement  as  to 
Title),  136 

Actuality  of  interest,  143 

After-acquired  goods,  139 

Agents,  151 

Assignees  for  creditors,  147 
Assignment  for  creditor,  141 
Assignment  of  policy,  193 

Assignment  in  equity  effective  without 

interest,  193 
Equiiable  assignments,  193 
Insurable  interest  held  not  necessary  for 

assignee,  193 
Policy  indorsed  to  third  party,  193 
Request  to  assign  as  notice,  193 
Statement  of  interest,  193 
When  company  consents  to  assignment 
with  full  knowledge,  193 

Assignment    to    creditor    as  collateral 
security,  198 

Bailee,  see  infra.  Bailment. 

Bare  legal  title  may  afford  insurable  in- 
terest, 145 

Beneficiaries  or  cestuis  que  trustent,  148 

Can  be  no  indemnity  without  loss,  137 

Caretakers,  150 

Carriers  of  goods,  153 

Commission  merchants,  153 

Common  carriers,  153 

Consignee,  see  infra.  Consignees. 

Consignors  of  goods,  148 

Contingent  interest  sufficient,  147 

Contract  of  indemnity,  101 

Creditors,  148 
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FIRE  INSURANCE,  cont'd. 
Insurable  interests,  cont'd. 

Creditors,  see  infra,  CREDITORS. 
Custodians,  150 
Custodians  under  contract,  151 
Debts,  see  infra.  Debtors. 
Definition,  142 
Deputy  sheriffs,  151 

Dicta  that  interest  at  time  of  loss  is  suffi- 
cient, 139 

Effect  of  want  of  insurable  interest,  141 
Enforceable  right  where  loss  is  attended 

with  pecuniary  damages,  146 
Equitable  interest  or  title  sufficient,  145 
Equitable  interest  such  as  will  be  lost  by 

destruction  of  property,  145 
Equitable  title,  146 
Executors  and  administrators,  150 
Factors,  153 
Fire  insurance,  137 
Guardians,  160 
Heirs,  157 

Holder  of  bare  possibility,  183 
Homestead  owners,  157 
Husband,  158 

Husband  in  possession  of  wife's  property, 
146  ' 

Illegality  collateral  to  the  transaction,  144 
Illegal  or  immoral  interest  not  insurable, 
144 

Indorsers,  159 
Infants,  160 

Injury  from  loss  or  benefit  from  reserva- 
tion to  accrue  sufficient,  144 
Innkeepers,  155 

Insurable  interest  an  essential,  136 

Insurable  interest  may  be  partially  di- 
vested, 140 

Insurable  interest  necessary  in  policies  of 
fire  insurance,  137 

Insurable  interest  need  not  be  continuous, 
140 

Insurable  interest  wanting,  policy  void, 
141 

Insurance  of  stocks  in  trade,  140 
Insurance  on  property  which  it  is  unlaw- 
ful to  hold,  143 
Insured's  knowledge  of  unlawfulness,  143 
Insurers,  160 

Insuring  lottery  tickets,  143 
Interest  at  time  of  loss  probably  sufficient, 

139   

Interest  must  arise  from^mere  liability,  147 

Interest  not  necessarily  personal,  144 
Interest  required  both  at  time  of  insurance 

and  time  of  loss,  138 
Legal  title,  145 
Legal  title  not  essential,  142 
Lessees,  see  infra,  Lessees. 
Lessors,  162 

Liability  a  legal  result  of  obligations 
assumed,  147 

Liability  assumed  with  reference  to  prop- 
erty, 147 

Liability  from  contract,  147 

Lienholders,  see  infra,  Liens. 

Married  women,  see  infra,  MARRIED 
Women, 

Marshals,  151 

Mechanic's  lien  holder,  164 

Mortgage,  140 

Mortgagees,  see  infra,  MORTGAGEES. 
Mortgagors,  146 
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IRE  INSURANCE,  cont'd. 
Insurable  interests,  cont'd. 

Mortgagors,  see  infra,  MORTGAGORS. 

Necessity  in  general,  136 

Neither  legal  nor  equitable  title  necessary, 
146 

No  estate  in  corpus  essential,  146 
Notice  and  proofs  of  loss,  338 
Occupant,  172 

One  who  may  assert  title  against  all  ex- 
cept equitable  owner,  146 
Origin  of  the 'doctrine,  137 
Ownership,  144 

Parties  having  insurable  interests,  147 

Agents,  151 

Assignees  for  creditors,  147 

Bailee,  see  infra,  Bailment. 

Beneficiaries  or  cestuis  que  truslent,  148 

Caretakers,  150 

Carriers  of  goods,  153 

Commission  merchants,  153 

Common  carriers,  153 

Consignees,  see  infra.  Consignees. 

Consignors  of  goods,  148 

Creditors,  see  infra,  Creditors. 

Custodians,  150 

Custodians  under  contract,  151 

Debts,  see  infra.  Debtors. 

Deputy  sheriffs,  151 

Executors  and  administrators,  150 

Factors,  153 

Guardians,  160 

Heirs,  157 

Holder  of  bare  possibility,  183 

Homestead  owners,  157 

Husbands,  158 

Indorsers,  159 

Infants,  160 

Innkeepers,  155 

Insurers,  160 

Lessees,  see  infra,  Lessees. 
Lessors,  162 

Lienholders,  see  infra.  Liens. 

Married   women,   see    infra,  MARRIED 

Women. 
Marshals,  151 
Mechanic's  lien  holder,  164 
Mortgagees,  see  infra,  MORTGAGEES. 
Mortgagors,  see  infra,  Mortgagors. 
Occupant,  172 

Parties  making  voluntary  defense,  184 
Parties  to  void  contract.  184 
Partners,  see  infra.  Partnerships 
Part  owners,  175 
Pledgees,  175 

Purchaser  at  execution  sale,  176 
Railroad  companies,  176 
Receivers,  150 

Remaindermen  and  reversioners,  176 

Sheriffs,  151 

States,  176 

Stockholders,  176 

Sureties,  159 

Tenants,  176 

Tenants  for  life,  177 

Tenants  in  common,  176 

Trespasser,  183 

Trustees,  177 

Vendees,  see  infra.  Vendor  and  Pur- 
chaser. 

Vendors,  see  infra.  Vendor  and  Pur- 
chaser. 
Wharfingers,  156 
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FIRE  INSURANCE,  cont'd. 
Insurable  interests,  cont'd. 

Parties  having  no  insurable  interests,  183 
Parties  making  voluntary  defense,  184 
Parties  to  void  contract,  184 
Part  owners,  175 

Payee  need  not  have  insurable  interest, 
137 

Pecuniary  in  nature  and  appreciable  in 

value,  142 
Persons  liable  as  surety,  146 
Pledgees,  175 

Policy  for  whom  it  may  concern,  recovery 
by  insured  for  beneficiary,  144 

Policy  including  property  in  which  insured 
has  interest  and  property  in  which  he 
has  none.  137. 

Policy  inoperative  while  interest  sus- 
pended, 140 

Policy  on  account  of  whom  it  may  con- 
cern, 139 

Policy  to  agent  or  trustee,  144 

Policy  unaffected  though  insured's  in- 
terests partially  divested,  140 

Premium  notes  not  enforceable  where 
policy  is  without  interest,  142 

Premiums  cannot  be  recovered  where 
policy  is  without  interest,  142 

Profits,  105 

Property,  144 

Property  or  ownership  in  thing  insured  not 

necessary,  144 
Purchaser  at  execution  sale,  176 
Purchaser  of  property  in  one's  own  name 

for  another,  146 
Purchaser  taking  title  in  another,  145 
Qualifications,  140,  144 
Railroad  companies,  176,  424 

Ability  to  procure  insurance,  424 

Examples,  424,  425 

General  extent  of  railroad's  insurable 

interest,  424 
In  general,  424 

Insurable    interest    coextensive  with 
liability,  424 
Receivers,  150 

Remaindermen  and  reversioners,  176 
Requisites,  142 

Rules  governing  marine  insurance  appli- 
cable to  fire  insurance,  139 

Sheriffs,  151 

States,  176 

Stockholders,  176 

Stock  in  trade,  140 

Summary,  184 

Sureties,  146,  159 

Tenants,  176 

Tenants  for  life,  177 

Tenants  in  common,  176 

The  subject  of  insurance  and  the  interest 
must  be  lawful,  143 

Time  when  interest  must  exist,  138 

Transfer  of  legal  title,  140 

Trespasser,  183 

Trustees,  177 

Vendees,  see  infra.  Vendor  and  Pur- 
chaser. 

Vendee  under  contract  of  sale,  145 
Vendors,  see  infra,  Vendor  and  Pur- 
chaser. 
Void  policy,  141 
Wager  policies,  138 
Warehousemen,  155 
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FIRE  INSURANCE,  cont'd. 
Insurable  interests,  cont'd. 
Wharfingers,  156 

What   constitutes  an  insurable  interest, 

142 

When     assignor    is     without  interest, 
assignee  is  in  no  better  situation,  141 

Who  has,  184 
Insurer's  insurable  interest,  160 
Insurrection,  132 

Interest  (see  infra.  Insurable  Interest): 
Interest  from  commencement  of  action 

372 

Interest  from  date  of  waiver,  372 
Interest  from  sixty  days  after  loss,  371 
Interest  in  Great  Britain,  371 
Interest  not  claimed,  371 
Payment  prevented,  370 
Statutes,  372 

When  interest  begins  to  run,  371 
When  interest  is  allowable,  370 
Interpretation  (see  infra,  Extent  of  Loss; 
Incumbrance      Clause;  Iron-safe 
Clause;   Limitation  Clause;  Notices 
and  Proofs  of  Loss;   Other  Insue. 
ance;  Statement  as  to  Title;  Va- 
cancy,  Disuse,  and  Neglect): 
Penalties  for  non-payment,  376 
Standard  policy,  223 
Intoxicating  liquors  : 

Illegal  business,  298 
Iron-safe  clause,  355 

Books  partially  destroyed,  357 
Certain  books  destroyed,  357 
Clause  fraudulently  inserted,  357 
Construction  of  the  clause,  356 
Excuses,  356 
Expert  testimony,  357 
Purposes  of  the  clause,  355 
Question  for  jury,  357 
Reason  for  iron-safe  clause,  355 
Safe  and  contents  destroyed,  357 
Substantial  compliance  sufficient,  356 
Time  within  which  books  to  be  in  the  sate, 
356 

Valid  and  enforceable,  355 
Validity  of  the  clause,  355 
Waiver,  357 

Waiver  by  acts  of  agents,  357 
What  is  sufficient  compliance,  356 
Joint  owners,  134 

Done  without  authority,  135 
May  insure  jointly,  134 
Other  insurance,  312 
Partners  and  partnerships,  135 
Separate  insurance  by  joint  owners,  134 
Joint  tenants  and  tenants  in  common,  see  infra. 

Joint  Owners. 
Judgment  creditors'  insurable  interest,  149 
Judgments : 
Enforcement  of,  395 

Excluding  insurer  from  doing  business 

in  the  state,  395 
Execution,  395 
Garnishment,  395 
Mandamus,  395 
Incumbrance  clause,  261 
Justice  of  the  peace,  see  infra,  CERTIFICATE 

of  Magistrate. 
Keeping  (see  infra.  Hazardous  Use  and 

Occupation),  292 
Kerosene,  see  infra,  HAZARDOUS  Use  AND 
Occupation. 
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FIRE  INSURANCE,  cont'd. 
Kinds  of  fire  policies  (see  infra,  Valued  Poli- 
cies), 102 
Blanket  policies,  104 
Floating  policies,  104 
Open  policies,  102 
Landlord  and  tenant  (see  infra.  Insurable 
Interest;   Lessee's  Insurable  Inter- 
est; Lessor's  Insurable  Interest): 
Insurable  interest  of  tenants  from  year  to 
year,  177 

Landlord's  liability  for  illegal  acts  of  ten- 
ant, 298 
Larceny : 

Theft  at  fire,  128 
Lease : 

Clause  against  alienation,  251 
Incumbrance  clause,  261 
Payment,  375 
Legal  title,  see  infra,  Insurable  Interest. 

T iftssftfi  * 

Insurable  interest  of  tenant  from  year  to 
year,  177 
Lessee's  insurable  interest,  100 

Covenants  by  lessee  to  insure,  161 
Extent  of  interest,  161 
Improvements,  161 
In  general,  160 

Lessee's  interest  in  improvements,  161 
Lessee's  interest,  though  not  entitled  to 

buy  at  end  of  term,  161 
Lessee  under  verbal  lease,  161 
Real  estate,  160 
Sublessee,  161 

Termination  of  lessee's  insurable  interest, 
162 

Lessor's  insurable  interest,  162 

Improvements,  162 
In  general,  162 
Property  of  lessee,  162 
Licenses : 

Unlicensed  merchant,  134 
Liens  (see  infra,  Incumbrances): 

Insurable  interest  of  lien  creditors,  149 
Insurable  interest  of  lienholders,  162 

Amount  of  insurable  interest,  163 

Builders,  164 

Common-law  liens,  164 

Contractors,  164 

Foundation  of  lienholder's  interest,  163 
General  and  specific  liens,  163 
In  general,  162 

Lienor  may  have  right  to  pursue  debtor 

personally,  163 
Materialmen,  164 
Mechanics'  liens,  163 
Specific  liens,  163 

Validity  of  lien  need  not  be  established 
by  judgment,  163 
Insurable  interest  of  lienor  for  advances, 
164 

Life  insurance  distinguished  from,  100 
Life  tenant's  insurable  interest,  177 
Lightning,  126 

Examples,  126,  127 

Lightning  expressly  mentioned,  127 

Whether  loss  by  lightning  is  included,  126 
Limitation  clause,  385 

Acquiescence,  391 

Acts  of  agents  as  waiver,  392 

Acts  of  insurer  inducing  delay  in  bringing 
suit,  390 

"After  the  fire,"  389 

11 


FIRE  INSURANCE,  cont'd. 
Limitation  clause,  cont'd. 

"After  the  loss  or  damage  shall  occur," 

387 

Attachment,  392 
Common  form  of  limitation,  387 
Conditions  operating  as  an  excuse,  392 
Construction  of  special  clauses,  388 
Day  on  which  loss  occurs,  395 
Defect  of  parties  remedied,  394 
Estoppel  of  insurer,  390 
Exceptional  forms  of  limitation,  388 
Exceptions  to  statute  of  limitations  held 

inapplicable,  393 
Failure  to  plead  clause,  392 
Failure  to  serve  process,  392 
Garnishment,  392 
Garnishment  a  compliance,  394 
General  statute  of  limitations  not  appli- 
cable, 387 
Infancy,  392 
Injunction,  393 
Insolvency,  392 

Limitation  dated  from  time  when  cause  of 

action  arose,  388 
Literal  construction  of  phrase  "  after  the 
fire,"  309 

Loss  occurring  after  death  of  insured,  392 
Making  defective  process,  394 
Mere  negotiations  not  a  waiver,  391 
Mutual  benefit  certificate,  390 
Presentation  and  demand,  394 
Reasonable  time  after  insurer  has  ceased 

to  hold  out  inducement,  391 
Receivership,  392 
Refusal  to  pay  loss  as  waiver,  391 
Requirement  that  suit  be  brought  within 

a  fixed  period,  385 
Scope  of  provisions  as  to  limitation,  393 
Specific  performance  of  oral  contract,  393 
Statutes  fixing  minimum  limitation,  387 
Statutory  restrictions,  387 
Suits  for  reformation,  393 
Suit  to  correct  error  in  entering  verdict, 

393 
Sunday,  395 

Time  of  waiver  in  Pennsylvania,  392 
Union  mortgage  clause,  386 
Validity,  385 

Waiver  of  the  limitation,  390 
War,  392 

Weight  of  authority  doubtful,  389 
What  constitutes  prosecution,  394 
When  action  is  commenced,  393 
When  limitation  begins,  387 
Limitation  of  actions,  see  infra.  Limitation 

Clause. 
Live  stock : 

Description  of  location,  123,  124 
Lloyds  policy : 

Notices  and  proofs  of  loss,  335 
Location,  120 

Building  described  by  particular  name, 
125 

Building  described  by  street  number,  125 
Cars,  124 

Character  of  property  and  necessities  of 

trade  considered,  124 
Comprehensive  designation  of  place,  125 
Consent  and  waiver,  125 
"  Contained  in,"  124 
Designation  ambiguous,  121 
Effect  of  erroneous  location,  121 
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FIRE  INSURANCE,  cont'd. 
Location,  cont'd. 
Engines,  124 
Estoppel,  126 
Fatm  produce,  123 
General  rule,  120 

Goods  destroyed  while  in  separate  build- 
ing not  covered,  122 

Goods  in  adjacent  building,  122 

Grain  in  stacks,  123 

Insurance  of  animals,  124 

Live  stock,  123,  124 

Location  erroneously  described,  121 

Location  essential,  120 

Particular  designation,  122 

Property  described  as  in  a  certain  build- 
ing, 122 

Qualifications  of  rule,  124 

Rejection  of  false  description,  121 

Removal  for  repairs,  123 

Removal  to  another  place  comprehended 
in  same  general  description,  125 

Situation  an  important  element,  120 

Temporary  removal  of  goods,  123 

Threshing  machine,  124 

Wearing  apparel,  123,  125 
Loss : 

Goods  stolen  during  fire,  366 

Loss  and  adjustment  (see  infra,  Certificate 
of  Magistrate;  Effect  of  Adjustment; 
Examination  under  Oath;  Extent  of' 
Loss;  Iron-safe  Clause;  Notice  and 
Proof  of  Loss;  Option  to  Rebuild; 
Payment;  Production  of  Books  and 
Vouchers;  Recovery  After  Failure  of 
Adjustment;  Subrogation;  Parties  to 
Adjustment),  322 

"  Loss  or  damage  occasioned  by  fire,"  126 

Machinery,  115 

Magistrate,  see  infra,  Certificate  of  Mag- 
istrate. 
Mails : 

Notices  and  proofs  of  loss,  330 
Mandamus : 

Refusal  to  pay  judgment,  395 
Manufacturer,  no 

Marine  insurance  distinguished  from,  100 
Marital  estates : 

Mutual  companies  entitled  to  be  informed 
as  to  title,  226 
Married  women,  136 
Insurable  interests,  164 
As  dowress,  165 
At  common  law,  164 
Personal  property,  164 
Under  Married  Women's  Act,  164 
Wife  and  husband  may  take  out  insur- 
ance jointly,  165 
Insurance  taken  out  by  married  woman, 
136 

Separate  property  of  husband  and  wife 
treated  as  joint,  136 
Marshals : 

Insurable  interest  of  marshal  who  has 
goods  in  his  custody,  151 
Materials  of  buildings  partly  constructed  or 

in  ruins,  109 
Measure  of  damages : 

Rebuilding,  380 
Measure  of  loss,  see  infra,  Payment. 
Mechanic's  lien,  163 

Change  of  title,  252 

Incumbrance  clause,  261 
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FIRE  INSURANCE,  cont'd. 
Mechanic's  lien,  cont'd. 

Insurable  interest  of  holder  of  mechanic's 
lien,  163 

Insurable  interest  of  materialmen,  164 
Medium  of  payment,  374 
Merchandise,  113 
Merger : 

Parol  contracts,  222 
Military  law : 

Destruction  at  instance  of  public  authori- 
ties, 131 

Misrepresentation  (see  infra,  Concealment- 
Statement    as   to  Title;  Vacancy' 
Disuse,    and   Neglect;  Incumbrance 
Clause;  Alienation  Clause): 
Adjustment,  381 
Mistake : 

Adjustment,  382 

Mistake  in  name  of  insured   in  policy 
212  Ti 

Other  insurance,  304 
Overvaluation,  343 
Mobs,  132 

More  insurance,see  infra.  Other  Insurance. 
Mortgages  (see  infra,  Foreclosure;  Incum- 
brances), 202 

Acts  of  mortgagor  avoiding  policy,  204 

Alienation,  204 

Alienation  by  mortgagor  not  a  change  of 

title,  250 
Alienation  clause,  246 
Assignments : 

Assignment  to  mortgagee  is  not  a  con- 
tract of  indemnity  to  mortgagee,  207 
Breach  of  condition  against  other  insur- 
ance, 208 

Effect  of  assignment  to  mortgagee,  207 
Mere  direction  to  pay  to  the  mortgagee 

not  an  assignment,  202 
Mortgagee's  right  no  better  than  mort- 
gagor's, 208 
Mortgagee  who  is  assignee  bound  by 

acts  of  mortgagor,  208 
Mortgagor  destroying  property,  208 
Assignment  to  mortgagees,  199 
Breach  by  mortgagor  defeats  mortgagee, 
203 

Change  of  title  by  foreclosure,  204 

Chattel  mortgage,  247 

Concealment,  225,  226 

Contract  between  insured  and  mortgagor, 

202 

Conveyance  by  mortgagor  to  mortgagee, 

250 

Direction  of  payment  to  mortgagee  in  as- 
signment, 202 

Effect  of  concealing  mortgage  on  property 
225 

Effect  of  direction  of  payment  to  mort- 
gagee, 203 

Increase  of  risk,  285 

Incumbrance  clause,  259 

Insurable  interest  of  indorserof  mortgage 
note,  159 

Insurable  interest  of  mortgagee,  165 

Action  on  policy  though  mortgage  rem- 
edy not  exhausted,  166 
After  assignment  of  mortgage,  167 
Amount  of  mortgagee's  insurable  inter- 
est, 167 
Amount  of  recovery,  168 
Assignee  of  mortgage,  166 
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FIRE  INSURANCE,  cont'd. 
Mortgages,  cont'd. 
Insurable  interest  of  mortgagee,  cont'd. 

Extinction  of  mortgagee's  insurable  in- 
terest, 168 
Grantee  in  deed  of  trust,  166 
Holder  of  mortgage  as  collateral  secur- 
ity, 166 

Interest  measured  by  debt,  167 
Measure  of  interest,  166 
Mortgagee  may  insure,  165 
Mortgagee  of  chattels,  165 
Mortgagee's  insurance    unaffected  by 

mortgagor's  acts,  167 
Nature  of  mortgagee's  interest,  166 
Ordinary  mortgagee,  165 
Unrecorded  mortgage,  167 
When  mortgage  is  unenforceable,  167 
When  mortgage  is  void,  167 
Who  is  included,  165 
Insurable  interest  of  vendor  holding  mort- 
gage, 182 

Insured  may  partially  divest  himself  of 
his  insurable  interest  by  giving  a  mort- 
gage, 140 

Insurance  by  mortgagor  and  mortgagee, 
172 

Limitation  clause,  386 

Limitations    upon    general    rule  under 

union  mortgage  clause,  207 
Massachusetts  standard  policy,  205 
Misrepresentations,  225-226 
Mortgage  discharged  before  loss,  260 
Mortgagees,  202 

Mortgagee's  consent  to  revocation  re- 
quired, 204 

Mortgagee's  equitable  rights,  204 

Mortgagee's  payment,  372 

Loss  payable  to  mortgagee  as  interest 

appears,  373 
Payment  of  mortgagee,  372 
Payment  of  mortgagor,  372 

Mortgagee's  policy  not  affected  by  mort- 
gagor's alienation,  250 

Mortgagee's  rights  unaffected  by  act  of 
mortgagor  under  union  mortgage  clause, 
206 

Mortgagee  succeeds  only  to  rights  of 
mortgagor,  203 

Mortgagee,  whether  bound  by  adjust- 
ment, 326 

Mortgage  not  alienation,  246 

Mortgage  not  breach  of  condition  against 
change  of  title  or  interest,  246 

Mortgage  of  part,  260 

Mortgagor  remains  the  insured  although 
policy  directs  payment  to  mortgagee, 
202 

Mortgagor's  admissions  do  not  bind  mort- 
gagee, 204 

Mortgagor's  insurable  interest,  168 

After  conveyance,  if  still  liable  for  debt, 
170 

After  decree  of  foreclosure,  170 

After  equity  of  redemption  has  been 
seized  on  execution,  170 

Agreement  that  mortgagor  shall  pay  to 
mortgagee  not  equivalent  to  an  as- 
signment of  policy,  171 

Amount  of  insurable  interest  of  mort- 
gagor, 170 

Assignors  for  security,  169 

Disclosure  of  interest,  169 


FIRE  INSURANCE,  cont'd. 
Mortgages,  cont'd. 

Mortgagor's  insurable  interest,  cont'd. 

Effect  of  policy  payable  to  mortgagee  as 

his  interest  may  appear,  171 
Failure  to  redeem  terminates  interest, 
170 

Grantors  in  bills  of  sale,  169 
Grantors  in  conveyance   for  security, 
169 

Immaterial   whether   personally  liable 

for  debt,  169 
Insurance  by  mortgagee  does  not  affect 

mortgagor's  insurable  interest,  169 
Insurance  by  mortgagor  and  mortgagee 

is  not  double  insurance,  172 
Insurance  by  mortgagor  and  mortgagee 

may  be  simultaneous  and  separate, 

172 

Mortgagor  and  mortgagee  may  both  ob- 
tain insurance,  172 
Mortgagor  insuring  for  tenefit  of  mort- 
gagee, 171 
Mortgagor  insuring  for  mortgagee,  171 
Mortgagor  may  obtain  insurance,  168 
Mortgagor's  title,  168 
Sale   under  foreclosure   does  not  end 

mortgagor's  interest,  170 
When  property  is   mortgaged   to  full 

value,  169 
Who  is  included,  168 
Notices  and  proofs  of  loss,  333 

Necessity  of,  327 
Open  mortgage  clause,  202 
Other  insurance,  204,  311 
Other  insurance  where  there  is  a  union 

mortgage  clause,  206 
Provision  against  alienation,  242 
Provision    against   alienation,    sale  and 

mortgage  back,  243 
Renewal  of  prior  incumbrance,  260 
Right  of  mortgagor  and  mortgagee  to  in- 
sure, 202 
Statement  as  to  title,  225 
Statement  that  insured  is  owner  in  fee 

simple,  231 
Subrogation,  384  _  _ 

Transfer  absolute  in  form,  but  conditional 

in  fact,  245 
Undelivered  mortgage,  259 
Union  mortgage  clause,  205 
Union  mortgage  clause  attached  to  exist- 
ing policy,  206 
Union  mortgage  clause  in  general,  205 
Union  mortgage  clause  makes  mortgagee 

a  pany,  206 
Union  mortgage  clause  operates  as  inde- 
pendent  insurance   upon  mortgagee's 
interest,  205 
Validity  of  union  mortgage  clause,  205 
Mortgagor : 

Insurable  interest,  140,  140 
Mortgagor  who  has  conveyed  property  in- 
sured but  is  still  liable  for  mortgage 
debt,  146  . 
Partial  divestment  of  insurable  interest, 

140 

Mutual  insurance : 

Other  insurance,  301 

Parol  contracts  of  insurance,  220 

Mistake  in  name  of  insured  in  policy,  212 
Naphtha,  292 
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FIRE  INSURANCE,  cont'd. 

Natural  and  proximate,  see  infra,  Proximate 

and  Remote  Cause. 
Nearest : 

Nearest  magistrate,  353 
Neglect,  see  infra,  Vacancy,  Disuse,  and 

Neglect. 
Negligence,  130 

Examples,  130,  131 

Failure  to  interfere  where  no  amount  of 
effort  could  have  prevented  loss,  130 

Fraudulent  negligence,  130 

Gross  misconduct,  130 

House  burned  by  insured  while  insane 
131 

Loss  by  act  of  husband  of  insured,  131 

Negligence  of  insured,  130 

Ordinary  negligence  of  insured  does  not 
relieve  insurer,  130 
Negotiability  of  policy : 

After  loss,  200 
Notary  public,  see  infra,  Certificate  of 

Magistrate. 
Notice,  see  infra,  Waiver. 

Appraisement,  361 

Hearing  on  arbitration  proceedings,  36i 
Immediate  notice,  270 
Examples,  270 
Indorsement  of  notice,  270 
Notice  under  original  not  binding  under 

renewal  policy,  270 
What  is  immediate  notice  of  vacancy  270 
Incumbrances,  262 
Other  insurance,  314 
Notices  and  proofs  of  loss  (see  infra.  Certifi- 
cate of  Magistrate;   Production  of 
Books  and  Vouchers),  326 
Absence  of  insured,  332 
Absence  of  insured  as  excuse,  331 
Accident  and  misfortune  not  due  to  in- 
surer, 327 

Acts  or  representations  of  agents  of  the 

insurer,  331 
Additional  statements,  337 
Agent  of  insured  furnishing,  332 
As  soon  as  possible,  330 
Cash  value  of  each  item,  337 
Cause  of  loss,  338 
Circumstances  of  loss,  338 
Conditions  precedent,  328 
Confusion  incident  to  fire  as  excuse,  331 
Construction  of  conditions  as  to  time  331 
Creditors,  333 

Delay  where  no  time  limited,  329 

Effect  of  not  furnishing  in  time  limited 

328 

Effect  of  omissions,  339 

Examples  of  objections  to  notices  and 

proofs,  341 
Excuses,  330 

Failure  merely  postpones  payment,  329 

failure  of  insurer  to  specify  defects  in  no- 
tice or  proofs,  341 

Failure  to  object  promptly  to  notice  and 
proofs,  340 

Failure  to  object  waiver  of  defects  in  no- 
tice of  proof,  339 

Forfeiture,  329 

Forfeiture  not  declared,  329 

Forfeiture  provided,  328 

Formal  defects  and  irregularities,  336 

Form  and  contents  must  conform  to  re- 
quirements,  335 


FIRE  INSURANCE,  cont'd. 
Notices  and  proofs  of  loss,  cont'd. 
Form  of  notice,  335 
Form  of  proofs,  335 
Forthwith,  330 

Fraud  and  false  swearing,  342 

Garnishment  before  proofs,  333 

Husband  or  wife,  333 

Illness  of  insured  as  an  excuse  331 

Immediately.  330 

In  general,  326 

Insurer  already  fixed  with  notice,  328 

Insurer's  objections  not  permitting  of  an- 
swer in  time  limited,  342 

Insurer  specifying  some  but  not  all  of  de- 
fects in  notices  and  proofs,  341 

Interest,  338 

Local  agent  notifying  the  insurer  at  once 

334 

Mortgage  clause,  327 

Mortgagees,  333 

Necessity  of  giving,  327 

Notice  and  proof  of  interest,  338 

Notice  and  proof  of  occupancy,  338 

Notice  and  proof  of  title,  338 

Notice  of  total  loss,  338 

Notice  to  adjuster  of  general  agent,  334 

Notice  to  agents,  334 

Notice  to  agent  who  signed  policy,  334 

Occupancy,  338 

Omissions,  339 

Oral  notice,  334 

Other  insurance,  338 

Particular  accounts  required,  337 

Partners,  332 

Payees,  333 

Proof  of  total  loss,  338 

Proofs  accompanied  with  inquiries  as  to 
need  of  further  proof,  342 

Proper  mailing  raises  presumption  of  re- 
ceipt. 330 

Provisions  requiring  notice,  327 

Public  officers,  322 

Reasonable  lime,  330 

Reasonable  time  allowed  to  supply  de- 
fects, 342 

Reasonable  time  question  for  jury,  330 
Reasonable  time  to  object,  question  for 

jurv.  340 
Reformation  of  policy,  328 
Representations  of  insured,  333 
Service  of  proofs  on  local  recording  agent 

335 

Setting  out  property  in  detail,  336 
Several  insurers,  336 
Several  policies  of  the  same  insurer  328 
Signature,  337 

Silence  as  waiver  of  objections,  341 
Strangers.  332 

Substantial  compliance  as  to  contents  of 

notice  and  proofs,  336 
Time  of  furnishing,  328 
Time  of  mailing  considered,  330 
Time  of  sending  or  time  of  receipt,  330 
Time  within  which  suit  to  be  brought  lim. 

ited,  329 
Title,  338 
Total  loss,  337 
To  whom  given,  334 
Unnecessary  statements,  337 
Unreasonable  delays,  331 
Validity  of  provisions,  327 
Various  excuses,  330 
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FIRE  INSURANCE,  cont'd. 
Notices  and  proofs  of  loss,  cont'd. 
Void  policies,  335 
Waiver,  334,  335,  339-  345 

Acts  showing  that   furnishing  proofs 

would  be  nugatory,  347 
Arbitration,  347 

Conditions  as  to  waiver  generally  in- 
applicable to  giving  notice  and  proofs, 
350 

Defense  that  policy  was  forfeited,  349 
Defense  that  policy  was  procured  by 

fraud,  349 
Demanding  more  than  is  required,  347 
Denial  of  liability,  347 
Denial  of  liability  after  time  for  proofs 

expired,  349 
Denial  of  liability  by  agent,  349 
Denial  of  liability  in  part,  349 
Examination  of  insured  under  oath,  347 
Failure  to  object  in  reasonable  time,  340 
Failure  to  object  promptly,  340 
Failure  to  object  to  notices  and  proofs 

waived,  339 
Failure  to  specify  defects,  341 
In  general,  345 
Instances,  345,  346 

Insurer's  acts  after  forfeiture  has  be- 
come fixed,  346 

Insurer's  acts  inducing  failure  or  delay 
in  making  proofs,  346 

Notice  given  to  wrong  person,  335 

Presumption,  347 

Question  for  jury,  340 

Recognition  of  liability,  347 

Right  of  action  after  denial  of  liability, 
385 

Right  of  action  after  waiver  of  proofs, 

385 
Silence,  341 

Specifying  some  but  not  all  defects,  341 
Statement  and  nothing  more  is  required, 
346 

Taking  possession  of  the  property,  347 

Unnecessary  delay,  340 

Various  illustrations,  345 

Waiver  by  adjuster,  350 

Waiver  by  general  agent,  350 

Waiver  by  local  agent,  351 

Waiver  by  special  agent,  351 

Waiving  notice  no  waiver  of  proof,  345 

What  amounts  to  denial  of  liability,  349 

What  constitutes,  345 

What  does  not  constitute  waiver,  350 

Who  may  waive  proofs,  350 
Waiver  of  defects  in  notice  and  proof,  339 
Waiver  of  particular  account,  337 
Waiver  of  time,  331 

Waiver  operates  in   favor  of  attaching 
creditors,  334 

What  is  a  reasonable  time,  330 

When  not  necessary,  327 

When  right  of  action  accrues,  385 

Where  no  policy  has  been  issued,  327 

Who  may  furnish,  332 
Notorious  resistance,  132 
Oath,  see  infra,  Examination  under  Oath. 
Object  and  purpose  of  the  clauses,  223 
Occupancy,  see  infra,  VACANCY,  DISUSE,  AND 

Neglect. 
Occupant : 

Insurable  interest,  172 

Adoption  of  policy  by  owner,  173 
13  C.  of  L.— 76  1201 


FIRE  INSURANCE,  cont'd. 
Occupant,  cont'd. 

Insurable  interest,  cont'd. 

Bona  fide  possession   under  defective 

title.  173 
One  in  possession,  173 
Person  having  mere  custody  or  posses- 
sion, 172 

Possession  coupled  with  equitable  in- 
terest, 173 
Possession  with  power  to  sell,  173 
Occupation,  see  infra.  Hazardous  Use  and 

Occupation. 
On  account  of  whom  it  may  concern,  see  infra, 

Policy  for  Whom  It  May  Concern. 
Open  mortgage  clause,  202 
Option  to  rebuild,  378 

City  ordinance  precluding  rebuilding,  379 
Cost  of  rebuilding,  379 
Effect  of  election  to  rebuild,  380 
Election  to  rebuild  creates  a  new  oause  of 

action  and  liability,  380 
In  general,  378 
Insured  repairing,  379 
Insurer's  right  to  rebuild  or  replace,  379 
Manner  of  rebuilding,  379 
Measure  of  damages,  380 
Time  of  rebuilding,  379 
Waiver,  381 
Oral  contract,  see  infra,  PAROL  CONTRACTS 

of  Fire  Insurance. 
Other  insurance,  see  infra.  Apportionment 
Clause,  300 
Additional  insurance,  308 
Application  for  other  insurance,  309 
Bailors  and  bailees,  312 
Beneficial  interest  in  both  policies  must  be 

shown,  313 
Breach  at  moment  of  issuance  of  other  in- 
surance, 304 
Character  and  essentials  of  other  insur- 
ance, 308 
Concurrent  insurance,  308 
Concurrent  operation,  309 
Consent  and  waiver,  314 

Actual  knowledge  of  insured,  318 
Affirmative    acts    after    loss  creates 

waiver,  321 
Affirmative  acts  after  loss  no  waiver 

when  not  inducing  detriment,  322 
Agent  granting  permission,  316 
Arbitration  as  waiver,  321 
Both  policies  by  same  agent,  320 
By  whom  notice  to  be  given,  315 
By  whom  permission  may  be  given,  316 
Clause  limiting  liability  to  proportionate 

contribution,  317 
Clause  stipulating  against  oral  waiver 

may  itself  be  waived,  318 
Collection  of  premium  after  breach,  320 
Consent  must  be  in  prcesenti,  317 
Consent  to  assignment,  320 
Contents  of  notice,  315 
Contribution  and  proportionate  clauses, 

317 

Diligence  in  giving  notice,  315 
Estoppel,  317,  318 
Express  consent,  315 
Implied  consent,  318 
Implied  knowledge  of  insured,  318 
Indorsement  of  permit  required,  316 
Issuance  with  knowledge,  319 
Notice,  314 
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FIRE  INSURANCE,  cont'd. 
Other  insurance,  com '  d. 
Consent  and  waiver,  cont'd. 

Notice  of  future  intent  inadequate,  314 
Notice  to  be  given  contemporaneously  or 

subsequently  to  procurement,  314 
Oral  permission  is  waiver,  320 
Parties  to  notice,  315 
Permission  at  issuance,  315 
Permission  by  broker,  316 
Permit  for  concurrent  insurance,  317 
Promise  to  consent  to  future  insurance, 
319 

Proportion  calculated  at  time  of  issu- 
ance, 318 

Reason  for  requiring  notice,  314 

Recognition  of  policy  after  knowledge 
of  other  insurance,  320 

Renewal  creates  waiver,  320 

Requirement  of  notice  strictly  construed 
and  enforced,  315 

Requiring  acts  from  insured  creates 
waiver,  321 

Silence  after  breach  no  waiver,  320 

Silence  is  waiver  where  there  is  a  duty 
to  speak,  321 

Subsequent  other  insurance  and  affirma- 
tive acts,  320 

Subsequent  other  insurance  met  by 
silence,  320 

To  whom  notice  to  be  given,  315 

Waiver,  317,  318 

Waiver  of  prior  other  insurance  by  prior 
or  contemporaneous  act,  318 

Written  consent,  316 
Consent  of  insured  essential,  314 
Consolidation  of  stocks,  311 
Construction  of  terms,  309 
Contemporaneous  cancellation,  310 
Contributory  other  insurance,  305 
Cumulative  insurance,  308 
Double  insurance,  308 
Early  English  rule,  301 
Effect  of  procuring  valid  other  insurance, 

306 

Extrinsic  facts  admitted  to  show  validity 
or  invalidity  of  alleged  other  insurance, 

303 

First  stage,  301 

Form  of  other  insurance,  309 

Historical  treatment,  301 

Identity  of  beneficiary  in  both  policies,  313 

Identity  of  interest,  311 

Identity  of  parties  insured,  313 

Identity  of  risks,  311 

Identity  of  subject-matter,  310 

Insurable  interest,  308 

Insurance  defined,  308 

Joint  owners,  312 

Knowledge  essential,  313 

Knowledge  of  insured,  313 

Meaning,  302 

Mistake,  304 

Mortgagee  and  mortgagor  insuring,  169, 
'72 

Mortgagor  and  mortgagee,  311 
Motive  for  the  breach,  304 
Must  be  in  force  at  time  of  loss,  310 
Mutual  insurance  charters,  301 
No  existing  insurance  a  continuing  war- 
ranty, 302 
Notices  and  proofs  of  loss,  338 
Object  and  purpose  of  the  clause,  300 


FIRE  INSURANCE,  cont'd. 
Other  insurance,  cont'd. 

Object  immaterial,  300 

Only  actual  loss  recoverable,  301 

Open  mortgage  clause,  204 

Origin  and  development,  301 

Other  insurance  enforceable  through  in- 
surers' insolvency,  304 

Other  insurance  mentioned  in  general 
terms,  301 

Other  insurance  not  mentioned,  301 

Other  insurance  permitted,  302 

Other  insurance  required,  302 

Other  insurance  valid  or  invalid  forbidden, 
307 

Other  insurance  voidable  for  breach,  302 

Over  insurance,  308 

Parol  contract,  309 

Partial  overlapping,  311 

Payment  of  policy  unenforceable  in  iavr 

is  immaterial,  304 
Percentage  clause,  370 
Phraseology  of  the  clause,  301 
Public  policy,  300 
Reinsurance,  308 
Renewals  no  breach,  302 
Second  stage,  301 
Several  mortgagees,  312 
Shipper  and  supercargo,  312 
Statutory  prohibitions,  301 
Stipulations  in  charter  and  by-laws,  301 
Strict  construction  against  forfeiture,  302 
Subject-matter,  310 
Subject-matter  partially  the  same,  310 
Subsequent  cancellation,  309 
Substitution  no  breach,  302 
Terms  employed  to  designate  insured,  313 
Test  of  other  insurance,  313 
Third  stage,  307 

Time  of  issuance  of  other  insurance,  309 

Union  mortgage  clause,  206 

Validity  of  clause,  300 

Validity  of  other  insurance  at  time  of  issu- 
ance considered,  304 

Validity  of  other  insurance  at  time  of  loss, 
304. 

Validity    of  other  insurance  determined 

from  face  of  policy,  303 
Validity  or  invalidity  immaterial,  307 
Vendor  and  vendee,  312 
Voidable  other  insurance,  305 
Void  other  insurance,  306 
Warranty,  301 

What  interests  are  distinct,  311 
Whether  other  insurance  renders  policy 
void  or  voidable,  302,  303 
Overheating,  127 

Over  insurance,  see  infra.  Other  Insurance. 
Overvaluation,  see  infra,  Fraud  AND  FALSE 
Swearing. 

Owner  (see  infra,  Statement  as  to  Title): 

Meaning  of  "  owner,"  231 

Statement   that  insured  is  owner  of  the 
property,  230 
Ownership,  144 
Parol  contracts  of  insurance,  218 

Agreements  to  insure  not  included,  221 

Burden  of  proof,  221 

Charter  requirements,  220 

Charter  requiring  formal  execution,  220 

Conditions,  222 

Conditions  implied,  222 

Contract  for  three  years,  220 
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FIRE  INSURANCE,  cont'd. 
Parol  contracts  of  insurance,  cont'd. 

Contract  treated  as  free  from  condition, 
222 

Direct  payment  of  loss  decreed,  222 
Distinctions,  221 

Distinctions  between  executory  and  ex- 
ecuted contracts,  221 
Essentials  of  parol  insurance,  221 
Exceptions,  220 
Loss  before  policy  issued,  222 
Merger,  222 

Must  be  in  prasenti,  221 
Mutual  insurance,  220 
Oral  insurance  valid,  218 
Other  insurance,  303 

Parol  agreement  to  issue  policy  not  a  com- 
plete contract  of  insurance,  221 
Statute  of  frauds,  219 
Validity,  218 

Where  stamp  is  required,  220 
Written  contract  required  by  statute  in 
Georgia,  220 
Parol  evidence : 

Policy  for  another's  benefit,  213 
Policy  for  whom  it  may  concern,  216 
Policy  on  goods  in  trust  or  on  commission, 
218 

Parties  by  assignment,  see  infra,  ASSIGNMENT. 
Parties  to  adjustment,  325  , 
Adjuster  cannot  delegate  his  authority, 
326 

Agents  of  insurer,  326 
Assignees,  326 
In  general,  325 
Mortgagees,  326 

Relation  of  adjuster  to  insured,  326 
When  insurer  not  bound  by  adjustment  of 
agent,  326 

Parties  to  the  contract  (see  infra,  Assign- 
ments; Insurable  Interests;  Mort- 
gages; Policy  for  Another's  Benefit; 
Policy  Made  Payable  to  Third  Party, 

134): 
The  insured,  134 
The  insurer,  134 
Partition : 

Change  of  title,  253 
Provision  against  alienation,  242 
Partnership,  135 

Clause  against  alienation,  248 
Insurable  interest,  174 

Fiirn  may  take  insurance,  174 
Nominal  partners,  174 
Partner  cannot  recover  on  whole  prop- 
erty in  his  own  name,  174 
Partner  may(obtain  insurance  upon  his 

interest  separately,  174 
Partner  may  take  insurance  for  firm  s 

benefit,  174 
Recovery  limited  to  interest,  174 
Retiring  partner,  175 
Surviving  partner  may  enforce  partner- 
ship policy,  175 
Insurance  on  firm  property  in  firm  name, 

135 

Notices  and  proofs  of  loss,  332 

Partner  taking  policy  in  his  own  name, 
135  .  .  , 

Policy  in  firm  name,  premium  paid  with 
firm  funds,  135 

Sale  of  partnership  property  by  one  part- 
ner to  another,  184 

1 


FIRE  INSURANCE,  cont'd. 
Partnership,  cont'd. 

Statement  that  insured  is  sole  and  uncon- 
ditional owner,  237 
Transfer  by  or  between  partners  and  joint 
owners,  248 
Part  owners : 

Insurable  interest  of  tenants  in  common, 
176 

Insurance  by  part  owner  for  himself  and 

others,  2i2 
Other  insurance,  312 

Sale  of  one  part  owner's  share  to  another, 

Part  owner's   insurable  interest  (see  infra, 

Partnership),  175 
In  general,  175 
Insuring  whole  property,  175 
Where  the  part  owner  has  made  advances, 

175 

Pawnbrokers : 

Pawnbroker's  insurable  interest,  175 
Payment  (see  infra,  Waiver),  366 
Amount  of  liability,  366 
Actual  cash  value,  366 
Actual  cash  value  of  insured  personalty, 
366 

Apportionment  clauses,  367 

Clause  limiting  insurer's  liability  tocer- 
tain  percentage,  370 

Concurrent  insurance  including  other 
property,  368 

Cost  of  property  not  measure,  366 

Cost  of  replacing  not  measure,  366 

For  personal  property,  366 

Goods  injured  by  water  thrown  in  extin- 
guishing fire,  366 

Goods  stolen  during  fire,  366 

Indemnity  the  basis  of  the  contract, 
366 

In  general,  366 

Insurer's  liability  held  not  increased  by 

co-insurer's  successful  defense,  369 
Interest,  370 

Losses  within  the  policy,  366 
Loss  greater  than  total  insurance,  368 
Market  price  in  place  of  loss,  366 
Market  price  in  time  of  loss,  366 
Measure  of  liability  for  loss  of  insured 

buildings,  367 
Overpayment  by  co-insurer  no  defense, 

368 

Partial  loss,  369 

Profits  or  gains,  366 

Pro  rata  apportionment,  369 

Pro  rata  or  contribution  clause,  367 

Provision  requiring  certain  percentage 

of  other  insurance,  370 
Real,  not  relative,  value,  367 
Real  property,  367 
Removal  of  insured  goods,  366 
Rents,  366 
Repairs,  367 

Three-fourths  clause,  369 

Two-thirds  clause,  369 

Void  and  invalid  policies,  369 

When  apportionment  clause  applicable, 

367 

When  concurrent  insurance  necessary, 

368 

Authority  of  agent  as  to  medium  of  pay- 
ment, 374 
Bailee,  373 
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FIRE  INSURANCE,  cont'd. 
Payment,  cont'd. 

Denial  of  liability,  effect  on  time  of  pay- 
ment, 375 

Effect  of  adjustment  on  time  of  payment, 

375 

Executor,  374 
Factor,  373 
Husband,  374 
Lessor  and  lessee,  373 
Medium  of  payment,  374 
Mortgagor  or  mortgagee,  372 

Loss  payable  to  mortgagee  as  interest 
appears,  373 

Payment  of  mortgagee,  372 

Payment  of  mortgagor,  372 
Payment  by  note,  374 
Purchaser,  374 

Refusal  to  adjust,  effect  on  time  of  pay- 

ment,  375 
Remainders,  374 

Time  begins  to  run  when  proofs  served, 

375 

Time  of  payment,  374 

Vendor  and  purchaser,  373 

Waiver  as  to  time  of  payment,  375 

When  loss  due  and  payable,  374 
Payment,  penalties  for  non-payment,  376 

Allowance  of  attorney's  fees,  376-377 

Application,  376 

Constitutionality,  376 

Construction,  376 

Demand  and  refusal,  376 

Retroactive  effect,  376 

Statutes,  376  7 

Vexatious  delay,  377 

Where  authorized,  376 
Payment,  recovering  back  payment,  378 
Permit  for  vacancy,  see  infra.  Vacancy,  DIS- 
USE, and  Neglect, 
Petroleum,  see  infra.  Hazardous  Use  and 

Occupation. 
Photographer : 

Keeping  prohibited  articles,  294 
Pledges  : 

Pledgee's  insurable  interest,  175 
Whether  pledge  of   policy  is  an  assign- 
ment, 187 

Policy,  see  infra.  Parol  Contracts  of  Fire 

Insurance:  Standard  Fire  Policy. 
Policy  for  another's  benefit,  212 

Agent  in  his  own   name  for  principal's 

benefit,  212 
Extrinsic  evidence    admissible    to  show 

party  in  interest,  213 
In  general,  212 

Insured  need  not  be  named,  212 
Mistake  in  name  of  insured,  212 
Part  owner  for  himself  and  others,  212 
Ratification  after  loss,  212 
When  the  intended  insured  may  adopt 
policy,  212 
Policy  for  whom  it  may  concern,  213 

Act  must  be  authorized  or  ratified,  214 
Assignment  of  policy,  216 
Cannot  recover  in  his  own  right,  215 
Defenses  available  to  insurer,  215 
Evidence  to  show  party  in  interest,  216 
In  general,  213 

Insurable  interest  at  time  of  loss,  139 
Insurable  interest  at  time  of  loss  suffi- 
cient, 216 
May  be  adopted  after  loss,  214 


FIRE  INSURANCE,  cont'd. 

Policy  for  whom  it  may  concern,  cont'd. 

No  particular  form  of  adoption  required, 
214 

One  who  insures  for  another  need  not 

have  insurable  interest,  215 
Parol  evidence,  216 
Party  in  interest  may  recover,  215 
Party  insured  may  recover  as  trustee,  215 
Party  intended   alone  entitled  to  adopt 

policy,  214 
Person  intended  to  be  benefited  must  have 

insurable  interest,  215 
Phrase   "  whom    it   may    concern  "  ex- 
plained, 213 
Policy  enuring  to  benefit  of  person  in- 
tended, 213 
Set-off  against  real  owner,  215 
What  interest  is  necessary,  215 
When  principal  may  claim  benefit  of  pol- 
icy, 213 

Who  may  claim  proceeds,  213 
Policy  made  payable  to  third  party  (see  infra, 
Policv  for  Another's  Benefit),  209 

Assignment  and  consent  does  not  substi- 
tute new  insured,  209 

Contract  with  insured  is  not  changed,  209 

Direction  to  the  insurer  as  to  payment, 
210 

Evidence  of  payee's  interest,  210 
Payee  acquires  equitable  rights,  210 
Payee  need  have  no  insurable  interest,  211 
Payee's  rights  not  greater  than  insured's, 
210 

Payee  takes  subject  to  conditions  of  pol- 
icy, 210 

Payee  takes  subject  to  equities,  210 
Policy  must  be  made  to  third  party  in  ac- 
cordance with  direction,  210 
Such  direction  is  not  an  assignment,  211 
Want  of  insurable  interest,  210 
Policy  on  goods  in  trust  or  on  commission,  216 
Covers  whole  value  of  goods,  217 
Extrinsic  evidence  admissible,  218 
In  general,  216 

Insurance  by  agent  or  consignee  enuring 

to  real  owner,  216 
"  In  trust  "  includes  ordinary  bailments, 

216 

Owner  may  also  insure  for  himself,  218 
Recovery  under  policy,  217 
Surplus  held  in  trust,  217 
What  goods  are  included,  216 
Possession,  see  infra,  OCCUPANT. 
Possession,  change  of,  252 
Possible : 

As  soon  as  possible,  330 
Postal  laws : 

Mailing  notices  and  proofs  of  loss,  330 
Premises,  108 

Adjacent  buildings,  108 

Construction  of  clause  prohibiting  certain 

articles  on  premises,  108 
Keeping  prohibited  articles  in  yard,  108 
Premises  confined  to  building,  108 
What  included  by  the  term,  108 
Premium  notes  are  not  enforceable  where 

insured  has  no  insurable  interest,  141 
Unearned  premium  as  consideration  for 

policy  of  alienee,  197 
Whether  there  can  be  a  recovery  for  pre- 
miums already  paid  where  insured  has 
no  insurable  interest,  142 
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FIRE  INSURANCE,  cont'd. 

Production  of  books  and  vouchers,  354 

Demand  necessary,  354 
In  general,  354 
Place  for  production,  355 
Production  impossible,  354 
Production  or  excuse  required,  354 
Reasonable  time  for  demand,  354 
Requirements  regarded  as  conditions  pre- 

cedent,  354 
Substantial  compliance  enough,  354 
Validity  as  to  condition  of  production,  354 
Waiver,  355 

Whether  keeping  books  required,  354 
Production  of  documents,  see  infra,  Fire  In- 
surance. 
Profits,  105,  366 

Insured  must  have  interest  in  property, 
105 

Must  be  insured  as  profits,  105 
Ownership  not  essential,  105 
Profits  arising  from  loss  of  building,  105 
Profits  arising  from  sale  of  goods,  105 
Profits  arising  from  trading  voyage,  105 
Proof  that  profits  would  have  resulted,  105 
Whether  insurable,  105 

Prohibitions  and  exceptions,  see  infra,  ALIENA- 
TION; Incumbrance;  Hazardous  Use  and 
Occupation;  Other  Insurance;  Vacancy, 
Disuse,  and  Neglect. 

Property,  144 

Pro  rata,  see  infra,  Apportionment  Clause. 
Proximate  and  remote  cause,  127 
Collisions,  134 

Destruction  to  prevent  spread  of  fire,  129 
Direct  loss  or  damage  by  fire,  127 
Examples,  127,  128 
Explosions,  132 
Fall  of  building,  129 

Fire  must  be  proximate  cause  of  loss,  127 
Incendiarism,  131 
Injury  by  removal,  128 
Injury  by  water  in  attempt  to  extinguish 
fire,  128 

Invasion,  insurrection,  riot,  civil  commo- 
tion, etc.,  131 

Meaning  of  proximate  cause,  127 

Negligence  of  insured,  130 

Proximate  cause  not  always  the  nearest, 
128 

Theft  at  fire,  128 
Public  officers : 

Notices  of  loss,  332 
Purchase  money  mortgages  : 

Insurable  interest  of  vendor,  182 
Purchaser,  see    infra,   VENDOR   AND  PUR- 
CHASER. 
Questions  of  law  and  fact : 
Increase  of  risk,  285 
Inflammable  materials,  297 
Reasonable  time,  330 

Reasonable  time  to  object  to  proofs  of 
loss,  340 

"  Vacant  or  unoccupied,"  281 

Watchman,  284 
Bailroads,  117 

Insurable  interest  in  property  liable  to  be 
damaged  by  fire,  176 
Ratification,  see   infra,    Policy   for  An- 
other's Benefit;  Policy  for  Whom  It 

May  Concern. 
Seasonable  time : 

Certificate  of  magistrate,  352 
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FIRE  INSURANCE,  cont'd. 
Reasonable  time,  cont'd. 

Demand   for   production   of    books  and 

vouchers,  354 
Notices  and  proofs  of  loss,  330 
Objections  to  notice  and  proofs  of  loss,  340 
Question  for  jury,  330 
What  is,  331 
Rebuild,  see  infra,  Option  to  Rebuild. 
Receivers : 

Insurable  interest,  150 
Limitation  clause,  392 
Recording  acts  : 

Record  of  incumbrance  is  notice  to  com- 
pany, 262 

Recovery  after  failure  of  adjustment  (see  infra. 

Limitation  Clause),  385,  395 
Denial  of  liability,  385 

Enforcement  of  judgment  by  execution, 

395 

Enforcement   of  judgment  by  garnish- 
ment, 395 

Enforcement  of  judgment  by  mandamus, 

395 

Excluding  insurer  from  doing  business  in 

the  state,  395 
Loss  not  payable  until  expiration  of  speci- 
fied period,  385 
Premature  action,  385 
Statutes  providing  that  suits  will  not  be 
brought  until  certain  period  after  loss, 
385 

Waiver  of  proof  of  loss,  385 
When  right  of  action  accrues,  385 
When  right  of  action  expires,  385 
Recovery  limited  to  actual  loss,  see  infra, 
Amount  of  Liability;  Valued  Policies. 
Reformation  of  instrument : 
Limitation  clause,  393 
Notices  and  proofs  of  loss,  328 
Reinsurance : 

Insurable  interest,  160 
Other  insurance,  303 
Remaindermen : 

Insurable  interest  of  remaindermen,  176 
Removal,  269 

Injury  to  goods  from  removal  from  scene 

of  fire,  128 
Provision  for  apportionment  of  loss,  128 
Renewal : 

Waiver,  320 
Rents,  106 

Repairs  (see  infra.  Hazardous  Use  and  Oc- 
cupation; Option  to  Rebuild): 
Amount  of  recovery,  367 
Representations,     see    infra,  INCUMBRANCE 
Clause;  Alienation  Clause;  Vacancy, 
Disuse,  and  Neglect. 
Reversion : 

Insurable  interest  of  reversioners,  176 
Riots,  132 

Risks,  see  infra,  The  Risk. 
Rock  and  earth  oils,  291 
Rolling  stock,  117 

Description  of  location,  124 
Royalties,  106 
Sail  makers,  300 

Sales,  see  infra.  Alienation  Clause;  Ven- 
dor and  Purchaser. 
Saltpetre,  292 

Drug  store,  295 
Scope  of  contract,  104 
Security,  see  infra.  Collateral  Security. 
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FIRE  I\SURANCE,««/V. 
Set-off : 

Policy  for  whom  it  may  concern,  215 
Settlement  of  claim,   see  infra,   EFFECT  OF 

Adjustment. 
Sheriffs : 

Insurable   interest  of    sheriff   who  has 
goods  in  his  custody,  151 
Sheriffs  sale  : 

Incumbrance  clause,  261 

Provision  against  alienation,  242 
Shifting  risks,  117 
Signature  : 

Proofs  of  loss,  337 
Silence,  see  infra.  Waiver. 
Situation  of  property,  see  infra,  LOCATION. 
Smoking,  300 
Specific  performance : 

Limitation  clause,  393 
Spontaneous  combustion,  127 
Standard  fire  policy : 

Binding  force,  223 

Character,  222 

Classes  of  standard  policy,  223 
Constitutionality  of  statute,  223 
Interpretation  of  standard  policy,  223 
Validity,  223 
Waiver,  223 
State : 

Insurable  interest,  176 
Statement  as  to  title,  224 

Absolute  interest,  238 

Answer  substantially  accurate  is  sufficient, 
227 

Application  to  policies  now  in  use,  228 
Bill  of  sale,  236 

Building  on  another's  land,  233 
Chattel  mortgage,  236 
,  Clause  refers  to  the  quality  of  the  title, 
236 

Concealment    must   be   intentional  and 

fraudulent,  226 
Conditional  sale,  236 
Conveyance  to  a  trustee,  236 
Defective  title,  234 
Devise,  232 

Effect  of  provision  for  sole  and  uncondi- 
tional ownership,  233 

Equitable  interests,  230,  232 

Erroneous  statement  chargeable  to  agents, 
229 

Estate  by  curtesy,  231 

Examples  of  immaterial  interests  in  the 
property,  225 

Failure  of  mortgagee  to  disclose  prior  in- 
cumbrances, 225  226 

Force  and  scope  of  clause,  253 

Form  of  statement,  224 

Fraudulent  conveyances,  233 

Held  in  trust,  238 

Homestead,  234 

Husband  and  wife,  233 

Husband  and  wife  insuring  as  joint  own- 
ers of  wife's  property,  224 

Husband  and  wife's  interest  in  homestead, 
234 

Husband  as  owner  of  wife's  property,  224 
Husband    donee   under  parol  gift  from 
wife,  237 

Husband  interested  in  rents  and  in  re- 
mainder insuring  as  joint  owner,  225 

If  inquiries  made  interest  must  be  truth- 
fully stated,  231 
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FIRE  INSURANCE,  cont'd. 
Statement  as  to  title,  cont'd. 
Incumbrance  misstated,  228 
Incumbrances,  235 
Insurance  of  personal  property,  236 
Insured's  agent  misstating  interest,  231 
Insurer  not  chargeable  with  notice  of  pub- 
lic records,  230 
Land  contracts,  234 
Leased  ground,  238 
Lease  for  term  of  years,  236 
Leasehold,  231 
Liens,  235 
Life  estate,  233 
Marital  estates,  233 
Marital  interests,  224 
Material  concealment  avoids  policy,  224 
Material  misrepresentation  avoids  policy, 
224 

Meaning  of  fee  simple,  232 
Meaning  of  owner,  231 
Miscellaneous  interests,  225,  233 
Mortgage,  225,  232 
Mortgagee  in  possession,  233 
Mortgagor  is  sole  owner,  235 
Necessity  of  stating  title  in  general,  224 
Nondisclosure  fatal,  227 
No  recovery  by  insurer  as  to  interest,  226 
One  in  exclusive   enjoyment  under  de- 
fective title,  234 
Partnership  property,  237 
Perfect  legal  and  equitable  title,  238 
Purchaser  at  execution  sales,  233 
Rule  in  case  of  mutual  companies,  226 
Rules  based  on  estoppel,  230 
Sole  stockholders,  234 

Specific  inquiries  must  be  faithfully  an- 
swered, 226 
Statement  by  insurer  that  property  is  his, 

230 

Statement  that  insured  is  owner  in  fee 
simple,  231 

Statement  that  insured  is  sole  and  uncon- 
ditional owner,  232,  233 

Statement  that  insurer  is  owner  of  prop- 
erty, 230 

Taxes,  226 

Tenant  in  common,  237 

Time  to  which  clause  relates,  237 

Title  by  adverse  possession,  232 

Trust  deed  as  security  for  debt,  236 

Unconditional  owner,  238 

Untruth  of  statements  known  to  insurer  or 

agent,  229 
Vendee  in  possession  not  in  default,  234 
Vendee  under  contract  of  conditional  sale, 

236 

Vendor  after  vendee  in  possession,  234 
Vendor's  lease,  236 
Waiver,  239 

What  constitutes  material  misrepresenta. 

tion  and  concealment,  224 
When  interest  need  not  be  disclosed,  226 
Where  no  inquiries  made  failure  to  dis. 

close  not  fatal,  226 
Whole  value  and  ownership,  238 
Wide  scope  of  interests  covered,  230 
Written  description  inconsistent  with  state- 
ment of  title,  230 
Statutory  definition,  100 
Stockholders : 

Insurable  interest  of  corporate  property, 
176 
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FIRE  INSURANCE,  cont'd. 

Stockholders,  cont'd.  . 

Statement  by  sole  stockholder  that  insured 
is  sole  and  unconditional  owner,  234 
Stock  in  trade,  113 
Examples,  113,  114 

Insurable  interest  need  not  be  continuous, 
140 

Jeweler's  stock  in  trade,  114 

Policy  on  goods  constantly  sold  and  re- 
newed, 117 

Provision  against  alienation,  243 

What  included  in  the  term,  113 
Stock  of  merchandise,  112 
Stoppage  in  transitu : 

Effect  upon  insurable  interest,  140 
Store  fixtures,  115 
Stores,  120 
Storing,  293 

Stoves,  2QQ  _  -r 

Subject-matter,  see  infra,  DESCRIPTION;  Lo 

cation;  What  May  Be  Insured. 
Sublessee's  insurable  interest,  161 
Subrogation,  383 

Examples,  384 

In  general,  383  .  , 

Insurance  of  mortgaged  property,  3°4 

Judgment,  384 

Revenue  stamps,  385 

Subrogation  to  rights  of  creditors,  3=3  . 

Subrogation  to  rights  of  insured  against 
person  causing  loss,  383 

To  rights  against  carriers,  384 

Vendor  and  vendee,  384 
Suits,  see  infra,  RECOVERY  AFTER  FAILURE 

of  Adjustment. 
Sunday,  395 
Suretyship: 

Insurable  interests  of  persons  liable  to 

surety,  146 
Sureties'  insurable  interest,  159 
Taxes  : 

Failure  to  disclose  as  to,  226 
Incumbrance  clause,  261 
Tenancy,  see  infra,  Vacancy,  Disuse,  AND 
Neglect. 

Tenants  in  common  (see  infra,  Joint  Owners): 

Insurable  interest,  176 
Tenement  houses  : 

Vacancy,  267 
Theft,  366 
Theft  at  fire,  128 
Th-G  risk  126 

Building  destroyed  to  prevent  spread  of 
fire,  126 

Civil  commotion,  131 

Collisions,  134  . 
Destruction  at  instance  of  public  authori- 
ties, 132 

Destruction  to  prevent  spread  of  fire,  129 
Explosions,  132 
Fall  of  building,  129 
Fire  must  be  proximate  cause,  127 
Ignition  essential.  126 
Incendiarism,  131 

Injury  by  removal  of  goods  from  scene  of 
fire,  128  . 

Injury  by  water  in  attempt  to  extinguish 
fire,  128 

Insurrection,  131 

Invasion,  131 

Lightning,  126  |( 
"  Loss  or  damage  occasioned  by  fire,  120 


FIRE  INSURANCE,  cont'd. 
The  risk,  cont'd. 

Meaning  of  direct  loss  or  damage,  127 
Meaning  of  proximate  cause,  127 
Negligence  of  insured,  130 
Notorious  resistance  to  lawful  authority, 
132 

Overheating,  126 

Proximate  cause  not  always  the  nearest, 

128 

Riot,  131  . 

Spontaneous  combustion,  126 
Theft  at  fire,  129 
Usurped  power,  131 
What  is  included,  126 
Third  party,  see  infra.    Policy  for  An- 
other's Benefit;  Policy  Made  Payable 
to  Third  Party. 
Three-fourths  clause,  369 
Timber,  116 
Time: 

Conditions  as  to  alienation  refers  to  time 

subsequent  to  issuance,  240  _ 
Statement  of  title  refers  to  date  of  issu- 
ance, 237 

Title,    see    infra,    Insurable  Interest; 

Statement  as  to  Title. 
Total  loss  (see  infra.  Extent  of  Loss): 
Arbitration  and  appraisement,  361 
Notices  and  proofs  of  loss,  337 
To  whom  payable,  372 
Transfers,  see  infra.  Alienation  Clause. 
Trespasser : 

Insurable  interest  of  trespasser,  183 
Trust  deeds  and  power  of  sale  mortgages : 
Clause  against  alienation,  246 
Insurable  interest  of  holder  of  deed  ot 
trust,  178 

Trusts,  see  infra,  Policy  ON  Goods  IN  TRUST 

or  on  Commission. 
Trusts  and  trustees : 

Insurable  interest,  144 

Insurable  interest  of  beneficiaries  or  cestuis 

que  trustent,  148 
Insurable  interest  of  trustees,  177 
Holder  of  deed  of  trust,  177 
In  general,  177 

Simple  trustee  to  sell  real  estate,  170 
Trustees  of  estates  of  decedents,  178 
Policy  upon  goods  held  in  trust,  116 
Examples,  116,  117 
Technical  construction,  116 
What  included,  116 
Two-thirds  clause,  369 
Umpire,  see  infra,  APPRAISEMENT. 
Unconditional  owner,  see  infra,  STATEMENT 

as  to  Title. 
Union  mortgage  clause,  205 
Unoccupied,  see  infra,  Vacancy,  Disuse,  and 

Neglect.  _ 
Use,  see  infra,  Hazardous  Use  and  Occu- 
pation; Vacancy,  Disuse,  and  Neglect. 
Usurped  power,  132 
Vacancy,  disuse,  and  neglect,  262 
Absence  for  a  single  night„  276 
Absence  for  twelve  days,  276 
Agent  empowered  to  waive  condition  270 
Building  being  fitted  for  human  habita- 
tion, 278  . 
Cases  wherein  clause  held  not  applicable, 

272 

Ceased  to  be  operative,  281 

Excuses,  282 
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FIRE  INSURANCE,  cont'd. 

Vacancy,  disuse,  and  neglect,,  confd. 
Ceased  to  be  operative,  cont'd. 
Failure  of  water  power,  282 
General  custom  of  manufacturers,  282 
Liberal  rule,  281 
Repairs,  282 
Scope  of  clause,  283 
Strict  construction,  282 
Suspension  due  to  breakage,  282 
Temporary  or  incidental  cessation,  28t 
Waiver,  283 

What  is  a  manufacturing  establishment, 

283 

What  is  cessation,  283 
Change  of  tenants  not  vacancy,  276 
Church,  barn,  elevator,  etc.,  278 
Clause  as  to  future  occupancy  construed  as 

representation,  266 
Clause  describing  present  occupancy  not 

a  warranty  even  at  date  of  issuance,  265 
Clause  forbidding  the  premises  to  be  left 

unoccupied,  268 
Definition  of  occupancy,  274 
Demanding  proof  of  loss  after  notice  of 

vacancy,  280 
Description  as  to  future  tenancy,  266 
Description  of  building  occupied  as  stores 

on  first  Moor  construed,  265 
Description  of  present  occupancy  not  con- 
tinuing warranty,  264 
Directing  verdict,  281 

Dwelling  used  merely  for  workmen  to  take 

meals  in,  268 
Effect  of  clause  forbidding  increase  of 'risk, 

274 

Expert  testimony  as  to  increase  of  risk,  267 
Factory,  275,  276 
Finding  contrary  to  evidence,  281 
*    First  stage,  263 

Forfeiture,  when  the  occupant  personally 

vacates  the  premises,  269 
Fourth  stage,  267 
Ice  house,  277 

"  If  the  premises  become  unoccupied," 

267 

"  Immediate  notice  of  vacancy,"  270 
Increase  of  risk,  266 
Increase  of  risk  must  be  shown,  273 
Increase  of  risk  presumed  from  vacancy 

267 
Injury,  262 

Insured  ignorant  of  vacancy,  270 
Insurer's  knowledge  of  facts  as  waiver 
279 

Insuring  vacant  buildings,  279 

Intention  of  returning,  269 

"Keep  a  watchman  on  premises,"  283 

Asleep,  284 

Express  clause  requiring  watchman  to 

be  kept,  283 
Position  of  watchman  with  reference  to 

building,  284 
Sleeping  on  premises  insufficient,  284 
Suitableness  of  watch  kept  for  jury,  284 
Temporary  absence,  284 
Times  during  which  watchman  must  be 

employed,  284 
Waiver,  284 

Warranty  that  watchman  will  be  kept 

283 

What    constitutes    compliance  with 

clause,  284 
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FIRE  INSURANCE,  cont'd. 
Vacancy,  disuse,  and  Neglect,  confd. 

Knowledge  of  subsequent  vacancy  not  A 

waiver,  280 
Leaving  furniture,  274 
Leaving  miscellaneous  effects,  274 
Leaving  tools,  274 
Local  agent  aware  of  vacancy,  270 
Mills,  277  '  ' 

Necessity  of  election  on  part  of  insurer 
281  * 

Notice  fraudulently  concealed  by  agent 

280 

Notice  of  vacancy  not  presumed,  280 
Notices  and  proofs  of  loss,  338 
Occupancy,  274 
Occupancy  as  kitchen,  279 
Occupancy  of  dwelling  defined,  274 
Occupancy  varies  with  uses  of  building*. 

insured,  274 
"  Occupied  by  insured,"  266 
One  policy  covering  several  houses  sep- 
arately valued,  279 
Partial  nontenancy,  278 
Permit  for  vacancy,  280 
Policy  on  building  as  occupied  does  not  re- 
quire continued  occupancy,  264 
Policy  on  dwelling  and  outhouses,  279 
Premises  described  as  occupied  a  warranty 

in  pr&senti,  265 
Provision  forbidding  the  premises  to  be- 
come vacated  by  the  removal  of  the 
owner  or  occupant,  269 
Questions  of  law  and  fact,  281 
Removal,  269 
Rented  dwellings,  276 
Requisites  of  occupancy,  274 
Second  stage,  264 
Sleeping  as  occupancy,  279 
Taking     insurance     without  disclosing 

vacancy,  264 
Temporary  absence  with  intention  of  re- 
turning no  forfeiture,  275 
Temporary  use  insufficient,  275 
Tenement    houses  —  some  apartments- 
vacant,  268 
Tests  of  occupancy,  274 
Third  stage,  266 
Time  of  occupancy,  279 
Trying  to  procure  tenant,  275 
"  Unoccupied,"  267,  271 
"  Unoccupied  and  so  remain,"  269 
Use  of  descriptive  words  relating  to  ten- 
ancy or  use,  264 
Vacancy  allowed  to  continue  though  occu- 
pancy promised,  280 
Vacancy  and   nonoccupancy  equivalent 
271 

Vacancy  as  defense  not  upheld  in  absence 

of  express  stipulation,  263 
Vacancy  clause  merely  gives  insurer  right 

to  declare  forfeiture,  281 
Vacancy,  disuse  and  neglect  prohibited  in 

express  terms,  267 
Vacancy,  disuse  or  neglect  not  mentioned, 

263 

Vacancy  incident  to  change  of  tenants 
271 

Vacancy   incident    to  the   purposes  for 

which  the  building  is  occupied,  276 
Vacancy  not  increase  of  risk,  266 
Vacancy  preparatory  to  occupation,  278 

"  Vacant,"  270 
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FIRE  INSURANCE,  cont'd. 
Vacancy,  disuse,  and  neglect,  cont'd. 
"  Vacant  and  unoccupied,"  271 
Vacant  and  unoccupied  distinguished,  973 
Vacant  buildings  undesirable  risks,  263 
Vacant  coupled  with  unoccupied,  273 
Vacant  or  unoccupied,  273 
Vacant  stronger  than  unoccupied,  273 
"  Vacated,"  270 

*'  Vacated  and  unoccupied,"  272 
*'  Vacated  by  removal  of  owner  or  occu- 
pant," 269 
Vacating  one  of  several  buildings,  278 
Visitation  insufficient,  275 
Waiver,  279 

Waiver  of  forfeiture,  269 

What  is  sufficient  occupancy  between  de- 
parture of  one  tenant  and  coming  of  an- 
other, 276 
Value,  see  infra,  PAYMENT. 
Valued  policies,  102 

Amount  conclusive,  103 

Conclusive  evidence  of  value,  104 

Definition,  102 

Effect  of  valuation,  103 

Insured  concluded,  103 

Loss  less  than  value,  103 

Measure  of  recovery,  103 

Partial  loss,  104 

Statutes,  104 

Statutes  apply  to  realty  only,  104 
Statutory  definition,  102 
Test  of  valued  policy,  103 
Vegetables,  116 
Vendor  and  purchaser : 
Equitable  assignment  of  policy,  192 

Agreement  that  policy  should  inure  to 

benefit  of  vendee,  192 
Agreement  to  assign  policy,  192 
Assignments,  192 
Deposit  of  policy  with  vendee,  193 
Vendee  agreeing  to  insure  or  assign  for 
benefit  of  vendor,  192 
Executory   agreement  to  convey  where 
there  is  a  clause  against  alienation,  247 
Insurable  interest  of  vendee,  178 
Fraudulent  conveyance,  180 
In  general,  178 

Parol  contract  of  purchase,  179 

Rescission  of  contract,  179 

Vendee  agreeing  to  insure,  180 

Vendee  for  benefit  of  another,  181 

Vendee  in  default,  179 

Vendee  in  possession  under  contract  of 

purchase,  178 
Vendee  taking  title  in  another,  180 
Vendee  under  contract  of  purchase  from 

equitable  owner,  179 
Vendee    whose    title   is   voidable  for 

fraud,  180 
Vendee  without  delivery,  180 
When  contract  is  wholly  executory,  179 
When  vendee  has  given  his  note,  179 
Insurable  interest  of  vendor,  181 
Amount  of  insurable  interest,  182 
Contract  to  sell  after  policy  issued,  183 
Effect  of  contract  to  sell  upon  existing 

policy,  183 
Equitable  lien,  182 
In  general,  181 
Parol  contract,  183 

Policy  to  be  void  on  change  of  owner- 
ship, 183 
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IRE  INSURANCE,  cont'd. 
Vendor  and  purchaser,  cont'd. 

Insurable  interest  of  vendor,  cont'd. 
Unpaid  vendor  after  delivery,  181 
Vendee  not  in  possession,  182 
Vendor  after  transfer  of  title  insuring  for 

vendee,  183 
Vendor  giving  bond  to  convey,  183 
Vendor  holding  mortgage,  182 
Vendor  in  conditional  sale,  183 
Vendor  under  contract  to  sell,  182 
Vendor  under  enforceable  contract  of 
sale,  182 
Other  insurance,  312 
Payment,  375 
Subrogation,  384 

Vendee's  insurable  interests  under  con- 
tract of  sale,  145 
Vendor's  lease : 

Statement  that  insured  is  sole  and  uncon- 
ditional owner,  236 
Vendor's  sale : 

Statement  that  insured  is  sole  and  uncon- 
ditional owner,  237 
Void  and  voidable,  see  infra.  Other  Insur- 
ance. 
Voluntary  advances : 

Insurable  interest,  184 
Vouchers,  see  infra,  Iron-SAFE  CLAUSE. 
Wagering  policies  (see  infra.  Insurable  In- 
terests), 138 
Assignments,  196 
Waiver  (see  infra,  Consent  of  Insured; 
Other  Insurance); 
Accepting  proofs  of  loss,  365 
Acts  amounting  to  waiver  of  arbitration, 
365 

Adjustment  as  waiver,  383 
Agent  waiving  vacancy,  270 
Alienation : 

Consent  of  agent,  258 
Arbitration  and  award,  361,  365 
Arbitration  under  new  agreement,  365 
"  Ceased  to  be  operative,"  283 
Certificate  of  magistrate,  353 

Clause  against  alterations,  additions  and 
repairs,  290 

Conditions  of  standard  policy,  223 

Illegal  business,  299 

Increase  of  risk,  288 

Incumbrances,  262 

Iron-safe  clause,  357 

Keeping  inflammable  materials,  298 

Knowledge  of  prohibited  use,  300 

limitation  of  actions,  390 
Acquiescence,  391 
Acts  of  agent,  392 

Acts  of  insurer  inducing  delay  in  bring- 
ing suit,  390 

Death  of  insured,  392 

Estoppel  of  insurer,  390 

Failure  to  rely  on  limitation  after  the 
limit  has  expired,  391 

Intent  must  be  clear,  391 

Mere  negotiations  not  a  waiver,  391 

Qualifications,  391 

Refusal  to  pay  loss,  391 

Where  reasonable  time  remains  after  in- 
ducements to  delay  have  ceased,  391 
Notices  and  proofs  of  loss,  331,  339,  345 

Acts   showing   that  furnishing  proofs: 
would  be  nugatory,  347 

Arbitration,  347 
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FIRE  INSURANCE,  cont'd. 
Waiver,  cont'd. 

Notices  and  proofs  of  loss,  cont'd. 

Conditions  as  to  waiver  generally  inap- 
plicable to  giving  notice  and  proofs, 
35o 

Defense  that  policy  was  forfeited,  349 
Defense  that  policy  was  procured  by 

fraud,  349 
Demanding  more  than  is  required,  347 
Denial  of  liability,  347 
Denial  of  liability  after  time  for  proofs 

expired,  349 
Denial  of  liability  by  agent,  349 
Denial  of  liability  in  part,  349 
Examination  of  insured  under  oath,  347 
In  general,  345 
Instances,  345,  346 

Insurer's  acts  after  forfeiture  has  be- 
come fixed,  346 

Insurer's  acts  inducing  failure  or  delay 
in  making  proofs,  346 

Notice  given  to  wrong  person,  335 

Presumption,  347 

Recognition  of  liability,  347 

Right  of  action  upon  denial  of  liability 
of  waiver  of  proofs  of  loss,  385 

Statement  and  nothing  more  is  required, 
346 

Taking  possession  of  property,  347 

Various  illustrations,  345 

Waiver  by  adjuster,  350 

Waiver  by  general  agent,  350 

Waiver  by  local  agent,  351 

Waiver  by  special  agent,  351 

Waiving  notice  no  waiver  of  proof,  345 

What  amounts  to  denial  of  liability,  349 

What  constitutes,  345 

What  does  not  constitute  waiver,  350 

Who  may  waive  proofs,  350 
Option  of  insurer  to  rebuild,  381 
Removal  of  goods,  125 
Running  factory  overtime  at  night,  299  J 
Silence,  365 

Statement  as  to  title,  239 
Time  of  payment,  375 
Denial  of  liability,  375 
In  general,  375 
Refusal  to  adjust,  375 
Vacancy,  279 

Demanding  proof  of  loss  after  notice  of 

vacancy,  280 
Effect   of  another  clause  inconsistent 

with  vacancy  clause,  280 
Insurer's  knowledge  of  facts  as  waiver, 
279. 

Insuring  vacant  buildings,  279 
Knowledge  of  subsequent  vacancy  not  a 

waiver,  280 
Notice  fraudulently  concealed  by  agent, 

280 

Notice  not  presumed,  280 
Structures  other  than  dwellings,  280 
Vacancy  allowed  to  continue  though  oc- 
cupancy proved,  280 
Watchman,  284 
Walls,  109 
War: 

Limitation  clause,  392 
Warehousemen : 

Warehousemen's  insurable  interest,  155 

Goods  held  in  trust,  156 
In  general,  156 


FIRE  INSURANCE,  cont'd. 
Warehousemen,  cont'd. 
Warehousemen's  insurable  interest,  cont'd. 
Liability  for  moneys  collected,  156 
May  insure  to  full  value  of  property,  156 
Scope  of  policy  on  goods  in  warehouse, 
156 

Warranty,  301 

Clause  describing  present  occupancy  not 
a  warranty  at  date  of  issuance  of  appli- 
cation, 265 

Clause  describing  present  occupancy  not 
a  warranty  for  the  future,  264 

Increase  of  risk,  284 
Watchman,  see  infra,  Vacancy,  Disuse,  and 

Neglect. 
Water : 

Goods  damaged  in  extinguishing  fire,  366 

Injury  by,  128 
Wearing  apparel: 

Description  as  to  location  of  wearing  ap- 
parel, 123,  125 
Wharf  and  wharfingers : 

Insurable  interests  of  wharfingers,  156 
What  may  be  insured,  104 

Commissions,  104 

Corporeal  property,  104 

Profits,  105 

Rents,  106 

Royalties,  106 
Who  may  be  insured : 

Any  one  sui  juris,  134 

Corporations,  135 

Infants,  135 

Insurable  interests,  see  infra,  Insurable  in- 
terests. 

Joint  owners,  134,  135 

Married  women,  136 

Mortgagees,  see  infra,  Mortgagees. 

Owner  insuring  as  a  company,  134 

Parties  by  assignment,  see  infra.  Assign- 
ments. 

Partnerships,  135 

Policy  for   another's    benefit,    see  infra. 

Policy  for  Another's  Benefit. 
Policy  for  whom  it  may  concern,  see  injra, 

Policy  for  Whom  It  may  Concern. 
Policy  made  payable  to  third  party,  see  infra. 
Policy  Made  Payable  to  Third  Party. 
Policy  on  goods  in  trust  or  on  commission, 
see  infra.  Policy  on  Goods  in  Trust  or 
on  Commission. 
Unlicensed  merchant,  134 
Whom  it  may  concern,  see  infra,  Policy  FOR 

Whom  It  May  Concern. 
Working  contracts : 

Insurable  interest  of  builders  and  con- 
tractors, 164 
Writings,  see  infra,  Parol   Contracts  of 

Fire  Insurance;  Standard  Policy. 
FIRE  LIMITS,  396 
Actions,  400 

Authority  of  municipality,  396 
Authority  to  grant  permit  denied,  399 
City's  liability  to  adjoining  owner,  401 
Constitutionality  of  restrictions,  397 
Definition,  396 
Delegation  of  authority,  399 
Enlarging  or  elevating  building,  399 
Fire  insurance  : 

Repairing  forbidden  by  ordinance,  324,  379 
In  absence  of  legislative  authority,  396 
Inherent  authority,  396 
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FIRE  LIMITS,  cont'd. 

Injunctions,  401 

Interpretation,  strict  construction,  397 
Liability  to  adjoining  owner,  400 
Obligation  of  contracts,  397 
Permits,  399 

Removal  by  city  of  wooden  buildings  witnin 
fire  limits,  400 

Removal  of  building,  399 

Repairing,  399 
FIREMEN',  see  Fire  Department. 
FIREPROOF,  402 

FIREPROOF  SAFE,  see  Fire  Insurance. 
FIRES  (see  Fire  Department),  409 
Accidental  fires,  413 
Actions:  . 

As  to  who  may  maintain  action  for  damages, 
see  infra.  Title  to  Maintain  Action. 
Successive  actions  for  damages  from  same 
fire,  436 

Actual  value,  see  infra,  Measure  of  Dam- 

ages  and  Elements  of  Recovery. 
Admissions,  529 
Agency : 
Liability  for  act  of  agent,  440 

Independent  contractor  rule,  441 
In  general,  440 

Liability  for  failure  to  prevent  spread, 
440 

Liability  of  agent,  441 

Appliances,  see  infra.  Construction  OF  En- 
gines and  Machinery. 

Appliances  to  prevent  escape  of  fire,  see  infra, 
Construction  of  Engines  and  Machin- 
ery. 

Assumption  of  risk,  441 

Attorney's  fee,  547 

Building:  . 

Building  or  other  property  includes  per- 
sonalty, 422 

Burden  of  proof  (see  infra,  Presumption  of 
Negligence  from  Communication  of 
Fires),  52Q 
Negligence,  529 

Defendant's  negligence,  530 

Plaintiff's  negligence,  530 

Slight  proof  of  defendant's  negligence, 

53° 

Origin  of  fire,  529 
Preponderance  of  evidence,  531 
Title  to  property  destroyed,  529 
Care,  see  infra,  Degkee  of  Care  Required. 
Care' required,  see  infra,  NEGLIGENCE. 
Circumstantial  evidence,  510 

Defects  in  engine  and  negligence  in  its 

management,  511 
Exclusion  of  other  origins  of  fire,  512 
Restriction  as  to  period  of  time,  513 
Combustibles  on  premises : 

Contributory  negligence,  485 
Combustibles  on  right  of  way,  466 

Accumulation  of  combustibles  held  to  be 

negligence,  467 
Combustibles  may  constitute  negligence, 
470 

Combustibles  must  have  contributed  to 
damages,  468 

Combustibles  on  right  of  way  not  negli- 
gence per  se,  470 

Contributory  negligence : 

Removal  of  combustibles  from  right  of 
way,  486 
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FIRES,  cont'd. 

Combustibles  on  right  of  way,  cont'd. 
Degree  of  care  required,  468 
Diligence  of  prudent  man,  469 
Duty  irrespective  of  statute,  468 
Duty  of  railroad  company,  466 
Evidence  as  to  condition  of  right  of  way, 
468 

Fire  need  not  be  negligently  started,  469 
Fire  negligently  started,  469 
General  rule;  466 

Lack  of  negligence  in  starting  fire,  469 
Negligence  in  not  extinguishing  fire  after 

started,  464 
Negligence  per  se  under  statute,  471 
Old  ties,  467 

Ownership  of  right  of  way,  469 
Presumption  of  negligence,  494,  501,  503 
Prima  facie  negligence,  471 
Question  of  law  or  fact,  494 
Reason  for  rule,  467 
Rubbish,  467 
Rule  under  statute,  468 
Common  law : 

Common-law  rule  as  changed  by  English 

statutes,  410 
Common-law  rule  in  the  United  States, 
410 

Early  common  law,  409 

Fires  originating  in  field,  409 

Liability  of  owner  of  houses  catching  fire, 

409  .  . 

Owner  held  answerable  for  injury  occa- 
sioned to  others,  409 
Communicated,  425 

Communication  of  fire,  see  infra.  Presump- 
tion of  Negligence  from  Communication 
of  Fires. 
Constitutional  law : 

Statutes  making  railroads  liable  irrespective 
of  negligence,  427 
Abridgment  of  privileges  and  immuni- 
ties, 428 
Common-law  principle,  428 
Due  process  of  law,  428 
Equal  protection  of  the  laws,  428 
In  general,  427 
Interstate  commerce,  429 
Obligation  of  contracts,  428 
Police  power,  428 

Pre-existing   and   subsequent  corpora- 
tions, 429 

Unequal   restraints  and  qualifications, 
428 

Construction  and  management  of  engines : 

Proper  construction  and  improved  appli- 
ances in  rebuttal  of  presumption  of  neg- 
ligence, 505 

Questions  of  law  and  fact,  493 
Construction  of  engines  and  machinery,  471 

Adoption  of  most  approved  mechanical  in- 
ventions,  472 

Adoption  of  new  appliances,  475 

Appliances  in  common  use  and  of  experi- 
enced efficiency,  473 

Appliances  to  prevent  escape  of  fire,  473 

Appliances  which  impair  use  of  an  en- 
gine, 474 

"Approved,"  474,  775 

"  Best,"  474 

Devices  must  have  been  used  by  others 
before  railroad  company  can  be  required 
to  adopt  them,  475 
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FIRES,  cont'd. 

Construction  of  engines  and  machinery,  cont'd. 
Duty  to  maintain  in  a  proper  state  of  re- 
pair, 476 

Effect  of  compliance  with  rule  as  to  appli- 
ances, 474 

Every  possible  precaution  not  required, 

473 

Evidence  as  to  defects,  511 

Evidence  to  show  negligence,  517,  518 

Highest  degree  of  diligence  not  required 

473 

In  general,  471 

Limits  and  extent  of  rule,  475 
Most  approved  appliances,  473 
Most  effective  appliances,  475 
Negligent  and  improper  construction,  471 
Presumption  of  adequacy  of  appliances, 
474 

Presumption  of  negligence,  504,  509 

Question  of  law  and  fact,  493 

Railroad  companies  entitled  to  a  reason- 
able time  in  which  to  adopt  new  appli- 
ances, 475 

Railroad  not  bound  to   purchase  every 

patent  claimed  to  be  better,  476 
Reasonable  use  of  engine,  474 
Spark  arresters,  472 
Used  and  approved,  475 
Contributory  negligence,  530 

Assumption  of  additional  risk,  484 
Burden  of  proof,  530 

Care  required  of   persons  owning  lands 

adjoining  railroads,  481 
Combustibles  on  premises,  485 
Combustibles  on  premises  as  contributory 

negligence,  488 
Comparative  negligence,  400 
Conduct  of  farming  operations,  486 
Construction  and  condition  of  buildings, 

490 

Construction  of  fire  breaks,  487 
Contrary  doctrines  as  opposed  to  general 
rule,  488 

Contributory  negligence  a  question  of  fact 
for  jury,  48g 

Duty  of  owner  to  railroad  company,  482 

Effect  of  plaintiff's  contributory  negli- 
gence. 480 

Erection  of  buildings,  490 

Erection  of  buildings  and  improvements, 
487 

Examples,  480-481 

Failure  of  land  owner  to  burn  grass  or 
stubble  between  railroad  track  and 
stacks,  486 

In  general,  480 

Injuries  which  might  have  been  pre- 
vented, 543 

Intervening  combustibles,  486 

Negligence  of  third  person,  490 

Omission  to  do  that  which  would  not  have 
protected,  481 

Owners  of  woodlands  adjoining  railroads, 
485 

Permitting  combustibles  on  premises,  485 
Piling  wood  near  track,  488 
Plaintiff  need  not  anticipate  negligence, 
482 

Plaintiff's  failure  to  prevent  spread  of  fire, 
543  . 

Plaintiff's  negligence  must  have  proxi- 
mately contributed  to  the  damage,  482 
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FIRES,  cont'd 

Contributory  negligence,  cont'd. 

Property  on  right  of  way  without  permis- 
sion, 488 

Property  placed  on  right  of  way,  487 
Questions  of  law  and  fact,  495 
Removal  of  buildings,  487 
Removal  of  combustibles  from  right  of 
way,  486 

Right  to  use  property  in  any  lawful  man- 
ner, 483 

Stacking  hay  near  railroad,  486 
Statement  of  the  rule,  483 
Statutes,  484 

Statutes  makirg  railroads  liable  for  dam- 
ages accruing  from  fires,  426 

Use  of  property  as  if  no  railroad  passed 
near,  483 

What  constitutes  contributory  negligence 
481,  482 
Criminal  law  : 

Setting  out  fires  as  criminal  offense,  431 
Crops,  437 

Damages,  see  infra.  Measure  of  Damages 
and  Elements  of  Recovery. 

Damnum  absque  injuria,  446 

Degree  of  care,  see  infra,  CONSTRUCTION  OF 
Engines  and  Machinery. 

Degree  of  care  required,  414 

Considerations  determining  care,  418 
Degree  of  care  as  varied  by  particular  cir- 
cumstances, 416 
Dryness  of  season,  418 
Every  possible  precaution,  415 
Exposure  of  combustible  property,  418 
Fire  an  inherently  dangerous  element,  418 
In  general,  414 

Lawful  use  of  fire  by  railroads,  414 
Nature  of  surface  of  country,  419 
Negligence  amounting  to  positive  wrong, 
419 

Ordinary  prudence  in  setting  out  fire  and 
due  diligence  in  preventing  its  escape, 
412 

Proximity  of  combustible  property,  418 
Railroad  running  through  village,  419 
Smallest  degree  of  care  less  than  extreme, 
415 

Statement  of  rule,  414,  415 
Utmost  care,  417 
Velocity  of  wind,  418 
With  reference  to  railroads,  415 
Destruction  to  prevent  spread  of  fire  : 

Liability  of  insurer,  129 
Elements  of  recovery,  see  infra.  Measure  OF 

Damages  and  Elements  of  Recovery. 
Eminent  domain : 

Amount  received  for  grant  or  condemna- 
tion of  right  of  way  in  mitigation  of 
damages,  543 
Engines  (see  infra,  Construction  of  En- 
gines and  Machinery;  Negligence  in 
Management  of  Engines;  Questions 
of  Law  and  Fact): 
Violation  of  statute  or  ordinance,  480 
Escape  of  sparks,  see  infra,  CONSTRUCTION 
of  Engines  and  Machinery;  Negligence 
in  Management  of  Engines. 
Essentials  to  defendant's  liability,  437 
Act  of  negligence,  437 
Degree  of  negligence  required.  445 
Direct  proof  of  particular  act  of  negli- 
gence, 444 
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FIRES,  cont'd. 
Essentials  to  defendant's  liability,  cont'd. 
Fact  of  defendant's  act,  437 
Fire  from  lessee's  own  engine,  438 
Fires  occasioned  by  act  of  defendant,  437 
Independent  contractor  rule,  441 
Liability  for  act  of  agent,  440      _  _ 
Liability  for  act  of  agent  done  in  princi- 
pal's business,  440 
Liability  for  act  of  agent  done  without 

scope  of  authority,  440 
Liability  for  failure  to  prevent  spread,  440 
Liability  of  agent,  441 
Liability  of  independent  contractor,  441 
Liability  of  lessee  under  statute,  439 
Liability  of  lessor,  438 
Liability  of  lessor  though  lessee  is  in  ex- 

elusive  possession,  438 
Liability  of  lessor  under  statutes,  438 
Negligence  gist  of  action,  443 
Origin  of  fire  question  of  fact  for  jury,  443 
Ownership  in  operation  of  railroad,  437 
Proof  that  defendant's  act  was  negligent, 
443 

[Evidence  (see  infra,  Burden  of  Proof;  Ex- 
pert and  Opinion  Evidence;  Measure 
of  Damages  and  Elements  of  Re- 
covery; Preponderance  of  Evidence; 
Presumption  of  Evidence  from  Com- 
munication of  Fire),  509 

Acts  admitting  liability,  529 

Admissibility : 

Question  for  court,  509 

Direct  evidence  unnecessary,  511,  512 

Documentary  evidence,  513 

Evidence  in  irrelevant  issues,  510 

Evidence  that  fire   started  and  burned 
along  line  of  railway,  512 

Exclusion  of  possibility  of  other  origins, 
512 

Exhibition  of  spark  arrester,  527 
Experiments  in  evidence,  527 
In  general,  509 
Insufficient  evidence,  512 
Liberality  in  rule  of  admission,  510 
Limiting   evidence   to   particular  negli- 
gence, 510 
Negligence  (see  infra.  Burden  of  Proof), 
517 

Comparison  of  one  engine  with  other 
engines,  520 

Condition  of  right  of  way,  518 

Emission  of  sparks,  517 

Evidence  as  to  condition  of  right  of  way 
at  other  points,  518 

Evidence  as  to  similarity  of  circum- 
stances and  conditions,  519 

Evidence  of  other  fires,  518 

Evidence  of  other  fires  by  same  engine, 
5i8 

Evidence  of  other  fires  to  show  negli- 
gence, 522 

Evidence  of  other  fires  vs.  evidence  of 
proper  equipment  and  control,  519 

Evidence  to  show  that  engine  kindled 
other  fires  on  same  day  while  other 
engines  did  not,  520 

Expert  and  opinion  evidence,  525 

Habitual  scattering  of  fire  by  engine,  519 

In  general,  517 

Limits  and  qualifications  of  rule,  521 
Mere  communication  of  fire,  517 
Other  fires  by  other  engines,  520 
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FIRES,  cont'd. 
Evidence,  cont'd. 
Negligence,  cont'd. 

Ownership  and  operation  of  road,  523 
Particular  engine  identified,  522 
Scattering  fire  along  track,  517 
Subsequent  repairs  and  precautions,  52J 
What  not  sufficient  evidence  of  negli- 
gence, 517 
Origin  of  fires,  513 

Burden  of  proof,  529 

Distance  of  emission  of  sparks,  515 

Evidence  in  rebuttal,  516 

Evidence  of  both  prior  and  subsequent 

fires,  515 
Evidence  of  other  fires,  514 
Exclusion  of  other  origins  of  fire,  512 
Expert  and  opinion  evidence,  524 
Fire  communicated  by  one  of  two  en- 
gines, 516 
In  general,  512 

Other  fires  by  other  engines,  515 
Other  fires  by  same  engine,  514 
Possibility  of  other  origins,  512 
Presumption  of  origin  from  passage  of 
train,  513 

Presumption  of  origin  strengthened  by 

surrounding  circumstances,  514 
Probability  of  origin,  512 
Rebuttal,  516 

Similarity    of   circumstance   and  con- 
dition, 516 
Where  particular  engine  is  identified,  516 
Other  fires,  512 

Ownership  and  operation  of  road,  523 

Possibility  of  other  origins,  512 

Proof  excluding  the    probability  of  the 

origin  of  fire  from  other  sources,  512 
Restrictions  of  evidence  as  to  time,  513 
Statute  dispensing  with  evidence,  511 
Subsequent  repairs  and  precautions,  523 
Usages  and  customs,  528 
Weight  and  sufficiency  for  jury,  510 
Exhibits,  527 

Experiments  in  evidence,  527 
Expert  and  opinion  evidence,  524 

As  to  origin  of  fire,  524 
Distance  of  communication  of  sparks,  525 
Evidence  of  opinion  improperly  received, 
525 

In  general,  524 

Knowledge  of  property  consumed,  526 

Market  value  of  grass,  526 

Negligence,  525 

Qualification,  526 

Qualification  of  witnesses,  524 

Value  of  property,  525 

Weight  a  question  for  the  jury,  526 
Fences,  437 
Fire  breaks,  487 
Fire  insurance,  542 

Action  by  insurer  who  has  paid  loss,  461, 

543 

Evidence  of  insurance  to  show  motive  on 
part  of  plaintiff  to  cause  fire,  542 

Insurable  interest  of  railroad  in  property 
liable  to  be  damaged  by  fire,  176 

Insurance  on  property  burned  as  mitiga- 
tion of  damages,  542 

Insured  as  equitable  assignee  of  right  of 
action  of  insured,  462 

Subrogation  of  insurer  to  rights  of  insured 
against  third  party, .462 
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FIKKS,  cont'd. 
Fuel: 

Question  of  lav/  or  fact,  493 
Fuel  employed  by  engines,  479 
General  rule,  410 

General  rule  as  now  existing,  410 
Herbage,  423 
Homestead : 

Action   by    widow   keeping  homestead, 

435 

Independent  contractor  : 

Liability,  441 
Insurable  interests,  424 

Ability  to  procure  insurance,  424 
Examples,  424,  425 

General  extent  of  railroad's  insurable  in- 
terest, 424 

Insurable      interest     coextensive  with 
liability,  424 
Insurer : 

Person  using  fire  not  insurer  against  in- 
jury, 413 
Interest : 

Interest  on  damages  assessed,  548 
Intermediate  buildings  communicating  fire,  see 

infra,  Natural  and  Proximate  Cause. 
Interpretation,  see  infra.  Rule  under  Mod- 
ern Statutes. 
Intervening  agencies,  see  infra,  NATURAL  AND 

Proximate  Cause. 
Lease : 
Action  by  lessee,  435 
Action  by  lessor,  435 
Liability  of  lessee,  439 
Liability  of  lessor,  438 

Fire  from  lessee's  own  engine,  439 
Where  the  lessee  is  in  exclusive  pos- 
session, 438 
Liability  of  owner,  see  infra,  Essentials  TO 

Defendant's  Liability. 
Liability  of  owner  of  premises  where  fire  origin- 
ates dependent  upon  negligence,  see  infra. 
Rule  under  Modern  Statutes,  409, 
443 

Degree  of  care  required,  see  infra.  Degree 
of  Care  Required. 

Exemptions  from  liability  stated,  412 

Fact  that  railroad  companies  habitually 
use  a  dangerous  element,  413 

General  rule,  410 

In  absence  of  special  statute,  410 

Lawful  use  of  dangerous  element  —  no 
liability  except  for  negligence,  413 

Liability  for  negligence,  411 

Liability  for  purely  accidental  fires,  413 

Necessity  for  negligence,  411 

Ordinary  prudence,  412 

Person  using  fire  not  insurer  against  in- 
jury, 413 

Railroad  companies,  due  care  and  skill, 
414 

Rule  as  applicable  to  railroads,  413 

Rule  stated,  411 

Unchartered  railroad,  414 
Limitation  of  actions,  446 
Live  stock : 

Recovery  for  value  of  live  stock  lost, 
548 

Machinery,  see  infra.  Construction  of  En- 
gines and  Machinery. 
Malice,  545 

Market  value,  see  infra.  Measure  of  Dam- 
ages and  Elements  of  Recovery. 
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FIRES,  cont'a. 
Master  and  servant : 

Duty  to  employ  skilful  workmen,  477 
Competent  and   skilful   servants   in  re 
buttal  of  presumption  of  negligence,  505 
Failure  of  servant  of  plaintiff  to  use  du« 
effort  to  prevent  spread  of  fire,  545 
Measure  of  Damages  and  elements  of  recovery, 
533.  546 
Actual  value,  536 
Admissibility  of  tax  list,  534 
Attorney's  fee,  547 
Compensation  a  general  rule,  533 
Cost  of  replacing  property  or  restoring  to 

original  condition,  537 
Decrease  in  rental  value,  539 
Destruction  of  buildings,  537 
Destruction  of  fence,  537 
Destruction  of  grass,  539 
Difference  in  value  of  land,  539 
Election  where  property  destroyed  has  no 

separable  value,  540 
Elements  of  recovery,  547 
Evidence  of  defendant  that  property  de- 
stroyed had  no  value,  534 
Excessive  damages,  546 
Exemplary  damages,  546 
Expenses,  535 

Farm  lands  and  meadow,  536 
Fences,  538,  541 
Gross  negligence,  547 
Highest  market  value,  535 
Inadequate  damages,  546 
Ini'ury  to  grass  land,  537 
Injury  to  land  and  destruction  of  property 

attached,  540 
Injury  to  or  destruction  of  personal  prop- 
erty, 538 

Injury  to  property  attached  to  realty,  539 
Injury  to  real  property,  538 
Intentional  setting,  547 
Interest  as  interference  with  discretion  of 

jury,  548 
Interest  on  damages  assessed,  548 
Loss  of  live  stock,  548 
Market  value,  534 

Market  value  at  place  of  destruction,  535 
Market  value  unnecessary,  536 
Meadow  lands,  537,  538 
Meadows,  539,  541 

Measure  of  damages  to  realty  by  the  de- 
struction by  fire  of  fruit  trees,  fences, 
etc.,  541 

Mitigation  of  damages,  see  infra,  MITIGA- 
TION of  Damages. 
Nature  of  land  burned  over,  537 
Partial  injury,  534 

Permanent  injury  though  not  perpetual, 

539 

Personal  injuries,  547 
Reasonable  expenses,  534 
Standing  timber,  539 
Statement  of  the  rule,  533 
Timber,  541 
Total  destruction,  534 
Trespasser  in  possession,  533 
Value  as  attached  to  realty,  541 
Value  of  grass  destroyed,  537 
Value  of  property  destroyed,  533 
Value  with  reference  to  uses  to  which  prop- 
erty is  adapted,  536 
Waiver  of  damages  to  land,  540 
What  injuries  from  fire  permanent,  539 
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FIRES,  cont'd. 

Measure  of  damages,  etc.,  cont'd. 

What  property  has  separable  value,  540 
Where  no  market  value,  536 
Where  property  attached  to  realty  has  no 

separable  value,  54.0 
Where  property  destroyed  has  separable 

value,  539 
Where  there  is  no  local  market,  535 
Mitigation  of  damages,  541 

Action  by  insurer  who  has  paid  loss,  543 
Amount  received  for  grant  or  condemna- 
tion of  right  of  way,  543 
Evidence  of  insurance  money  as  motive 

for  plaintiff  to  cause  fire,  542 
Incidental  benefits,  541 
In  general,  541  . 
Injuries  which  might  have  been  prevented. 

Insurance  money  on  property  burned, 
5+i 

Omission  on  part  of  servants  of  plaintiff  to 
prevent  spread  of  fire,  545 

Omission  to  prevent  fire  bars  right  of  re- 
covery, 544  ,   ,  .  ... 

Reasonable  effort  on  part  of  plaintiff  ques- 
tion of  fact  for  jury,  546 

Reasonable  efforts  to  prevent  damages  re- 
quired, 544  . 

Vain  efforts  to  prevent  fire  not  required, 

545 

Wilfulness  and  malice  on  part  of  defend- 
ant, 545 
Mortgages : 

Action  by  mortgagee,  436 
Action  by  mortgagor,  435 
Natural  and  proximate  cause,  425,  446 

Action  by  insurer  who  has  paid  loss,  461 
Combustibles  on  property  of  third  party, 
456 

Contributory  negligence : 

Plaintiff's  negligence  must  proximately 
contribute  to  injury,  482 
Direct  communication  of  fire  unnecessary, 

45o 

Distance  traversed  by  fire,  453 

Doctrine  of  exclusion  of  question  of  proxi- 
mate cause,  426 

Doctrine  that  loss  should  be  both  natural 
and  proximate,  447 

Doctrine  that  negligence  of  third  party 
may  be  intervening  cause,  456 

Equal  culpability  of  third  party,  456 

Examples,  425,  426 

Extent  and  limits  of  rule  of  anticipation  of 

consequences,  450 
Fire   communicated    from  intermediate 

buildings,  449 
Fire  crossing  intervening  lands,  452  ^ 
Fire  first  communicated  to  defendants 

own  property,  453 
Fire  need  not  be  directly  communicated, 

425  .  t 

Fire  originating  on  roadbed  or  right  of 

way,  454 

Fire  spreading  from  one  building  to  an- 
other, 451-452 

General  rule  as  to  anticipation  of  conse- 
quences, 448 

General  rule  of  liability,  447 

How  liability  determined,  448 

In  general,  446 

Injury  too  remote,  450 


FIRES,  cont'd. 
Natural  and  proximate  cause,  cont  d. 

Insurer  as  equitable  assignee  of  right  of 

action,  462 
Intervening  agency,  454 
Intervening  wind  and  existing  wind,  460 
Intervention  of  defendant,  457 
Intervention  of  natural  forces,  457 
Intervention  of  natural  forces  where  fire 

originates  in  carelessness,  457 
Legally  responsible  cause,  455 
Loss  held  not  too  remote,  451 
Material  question  in  such  cases,  449 
Natural  and  proximate  ia  connection  with 
rule  of  anticipation  of  consequences,  449 
Natural  consequences  of  act  causing  fire, 
447 

Natural  events  of  extraordinary  nature, 

458  .  ,  , 

Necessity  for  direct  communication  ot  tire 

450 

Negligence  of  third  party,  455 
No  arbitrary  limit  as  to  time  or  distance, 

453 

Number  of  contributing  causes,  455 
Particular  manner  of  loss,  450 
Period  of  time  elapsing,  453 
Proximate  consequences,  447 
Question  of  fact  for  jury,  460 
Reasonable  diligence,  449 
Rise  of  heavy  wind  after  fire  was  started, 

459 

Rule  of  subrogation,  402 
Ryan  and  Kerr  cases,  452 
Separate  buildings  under  rule  of  Ryan 

case,  453  ,.  ,  .,.  ..  . 

Statutes  imposing  liability  on  railroad 
companies  irrespective  of  negligence, 
425 

Unprecedented  drought,  458 
What  is  meant  by  proximate  cause  as  ap- 
plied to  injuries  resulting  from  fires,  447 
Wind  as  intervening  cause,  458 
Wind  may  be  such  intervening  cause  as 
will  excuse,  459 
Negligence  (see  infra,  Burden  of  Proof; 
Construction   of   Engines  and  Ma- 
chinery;  Degree  of  Care  Required; 
Evidence;    Liability  of  Owner  De- 
pendent upon  Negligence;  Natural 
and  Proximate  Cause;  Negligence  in 
Management  of  Engines;  Presumption 
of  Negligence  from  Communication  of 
Fires;  Questions  of  Law  and  Fact; 
Rule  under  Modern  Statutes),  443. 462 
Absence  of  due  care,  462 
At  common  law,  409 
Combustibles  on  right  of  way,  460 
Degree  of  negligence  required,  445 
Deliberate  intent  to  injure,  446 
Duty  to  enter  on  plaintiff's  premises  to 

prevent  spread  of  fire,  465 
Failure  to  keep  watchmen  stationed  along 

line  of  road,  466 
Failure  to  stop  train  to  extinguish  fire,  405. 
Fire  starting  in  combustibles  on  right  of 

way,  464 
Fuel,  479 

Gross  negligence  unnecessary,  445 
In  general,  462 

Manner  of  communication  of  fire,  444 
Necessity   of   establishing  that  defend- 
ant's act  was  negligent,  443 
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FIRES,  cont'd. 
Negligence,  cont'd. 

Negligence  amounting  to  positive  wrong. 
464 

Negligence  gist  of  action,  443 
Negligence  in  considering  fire,  463 
Negligence  in  construction  of  buildinirs. 
466  6 

Negligence  in  not  preventing  spread,  464 
Negligence  in  particular,  445 
Negligence  in  starting  fire,  463 
Negligence   of  third  parties,    see  infra. 

Natural  and  Proximate  Cause. 
Particular  engine  causing  fire,  445 
Permitting  or  not  preventing  spread  of 

fire,  464 

Plaintiff  not  required  to  prove  particular 

engine  causing  fire,  445 
Proof  of  particular  act  of  negligence,  443 
Setting  fire  in  dry  season,  464 
Statutes  relating  to  prairie  and  woodland 

fires,  430 
What  is  negligence,  462 
Where  negligence  in  several  particulars  is 

charged,  445 
Whether  setting  out  fire  on  one's  own 

premises  is  negligence,  4 
Hegligence  in  management  of  engines  (see 

infra,  Questions  of  Law  and  Fact) 

477 

Duty  to  employ  skilled  and  experienced 

workmen,  477 
Emission  of  unusual  amount  of  sparks, 

478 

Evidence,  511 

Evidence  to  show  negligence,  517,  519 

Inference  from  escape  of  sparks,  478 

In  general,  477 

Negligence  of  employees,  477 

Preventing  emission  of  sparks,  478 

Questions  of  law  and  fact,  403 

Running  a  train  too  heavily  loaded  on  an 

up  grade,  478 
Speed  of  train,  479 

Subsequent  repairs  and   precaution*  at 

evidence,  523 
Obstacles  on  premises : 

Contributory  negligence,  488 
Obstacles  on  right  of  way : 

Property  placed  by  plaintiff  on  right  of 

way,  487 
Ordinance : 

Violation  of  statute  or  ordinance,  480 
Origin  of  fire,  see  infra.  Evidence. 
Other  fires,  514,  518 
Particular  engine  causing  fire,  445 
Penalties,  see  infra,  STATUTES  RELATINQ  TO 

Prairie  and  Woodland  Fires. 
Personal  injury,  recovery  for,  547 
Personal  property : 

Who  may  maintain  action  for  damage*. 
43.6 

Prairie  fires,  see  infra.  Statutes  Relatino 

to  Prairie  and  Woodland  Fires. 
Preponderance  of  evidence,  531 

Conclusive  proof  unnecessary,  532 

Evidence  sufficient  to  satisfy  unprejudiced 
mind,  531 

In  general,  531 

Mere  probability,  531 

Reasonable  doubt,  532 

Statement  of  rule,  532 
Presumption,  see  infra,  BURDEN  OP  PROOF. 
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FIRES,  cont'd. 
Presumption  of  negligence  from  communication 

of  fire,  497 

Approved  appliances,  505 
Burden  on  defendant  to  rebut,  502 
Combustibles  on  right  of  way,  501,  503 
Competent  and  skillful  servants,  505 
Construction,  condition  and  control  of  en- 

gine.  504 
Construction  of  engine,  509 
Doctrine  that  communication  of   fire  is 

prima  facie  negligence,  498,  507 
Doctrine  that  due  care  will  prevent  in- 

juries,  502 
Due  care,  505 

Effect  of  statutes  on  burden  of  proof,  501 
Evidence  in  rebuttal  need  not  be  undis- 
puted, 503 

Evidence  to  show  care  and  prudence  in 

operation,  505 
Extent  and  limits  of  presumption,  503 
In  general,  497 

Licensee  entering  premises  with  lighted 

candle,  498 
Mere  fact  of  starting  fire,  498 
Nature  of  the  presumption,  502 
Negligence  in  manner  of  commission  of 

act,  508 

Plaintiff's  course  when  presumption  is  re- 

butted,  506 
Presumption  as  to  origin  of  fire,  503 
Question  of  law  or  fact  when  there  is  a 

conflict  of  evidence,  507 
Reasonable  degree  of  certainty  in  rebuttal 

504 

Reason  of  the  rule,  501 
Rebutting  evidence  as  broad  as  presump- 
tion, 504 
Scattering  coals,  509 

Setting  out  fire  to  clear  right  of  way,  503 
Statutory  rule  as  to  presumption  of  negfi. 

gence,  499 
View  that  communication  of  fire  prima 

facie  negligence,  498 
What  must  be  shown  in  rebuttal,  503 
Where  circumstances  of  fire  are  shown,  503 
Whether  presumption  is  rebutted  a  ques- 
tion of  fact  for  jury,  506 
Presumption  of  origin  of  fire,  513 
Proximate  cause,  see  infra,  Natural  AND 

Proximate  Cause. 
Questions  of  law  and  fact,  491,  509.  526 

Admissibility  of  evidence  a  question  for 

the  court,  509 
Adoption  of  new  appliances,  494 
Change  of  wind,  461 
Combustibles  on  right  of  way,  494 
Conflict  of  evidence,  496,  507 
Construction  and  condition  of  engines  and 

appliances,  493 
Construction  of  railroad  buildings,  493 
Contributory  negligence,  495 
Contributory  negligence  as  question  for 

the  court,  495 
Contributory  negligence  of  plaintiff,  489 
Defendant's  negligence,  491 
Defendant's  negligence  is  question  for  the 

court,  496 
Disturbing  finding  of  jury,  493 
Efforts  on  part  of  plaintiff  to  prevent  dam- 
age, 546 
Evidence,  509 
Examples,  492 
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FIRES,  cont'd. 

Questions  of  law  and  fact,  cont'd. 
Excessive  use  of  steam,  493 
Fuel,  493 
General  rule,  460 
Intervening  agencies,  461 
Knowledge  of  new  device,  494 
Natural  and  proximate  cause,  460 
Natural  and  proximate  cause  under  stat- 
utes, 461 

Negligence  in  failure  to  adopt  particular 

appliances,  494 
Operation  of  engine,  493 
Origin  of  fire  question  of  fact  for  jury,  443 

Against  weight  of  evidence,  443 

Conflict  of  evidence,  442 

In  general,  442 

Presumption  or  inference  of  origin  of 
fire,  443 

Where  there  is  no  evidence  as  to  origin 

of  fire,  443  ' 
Which  of  two  persons  or  engines  caused 
fire,  442 
Particular  kind  of  engine,  494 
Plaintiff's  negligence,  495 
Proof  of   due  care  not  directly  contra- 
dicted, 492 
Question  of  fact  for  jury,  460 
Spark  arrester  on  steamboat,  492 
Statutes  relating  to  prairie  and  woodland 
fires,  431 

Sufficiency  of  evidence  as  to  negligence, 
492 

Sufficiency  of  evidence  for  the  jury,  510 

Weight  of  expert  testimony,  526 

When  negligence  a  question  for  the  court, 

495  •  , 

When  question  for  court,  461 

Whether   presumption  of  negligence  is 

rebutted,  506 

Bailroads : 

Degree  of  care,  415 

Degree  of  care  when   running  through 
village,  419 

Due  care  and  skill,  414 

Fact  that  railroad  companies  habitually  use 
dangerous  element,  413 

Liability  in  absence  of  special  statute,  413 

Unchartered  railroad.  414 
Seasonable  care : 

Natural  and  proximate  cause,  449 
Reasonable  doubt,  532 
Seasonable  time : 

Adoption  of  new  appliances,  475 
Remote  cause    see    Fires;    NATURAL  AND 

Proximate  Cause. 
Rents  as  essential,  see  Lease. 
Eepairs : 

Duty  of  railroad  company  to  keep  engines 
in  proper  state  of  repair,  476 

Subsequent  repairs  and  precautions  as 
evidence,  523 
Requisites  to  recovery  (see  infra,  Essentials 
to  Defendant's  Liability;  Negli- 
gence; Title  to  Maintain  Action), 
432 

Successive  actions  for  damages  from  same 
fire,  436 

Bight  of  way  (see  infra,  Combustibles  on 
Right  of  Way): 
Amount  received  for  grant  or  condemna- 
tion of  right  of  way  in  mitigation  of 
damages,  543 
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FIRES,  cont'd. 
Right  of  way,  cont'd. 

Evidence  as  to  condition  of  right  of  way. 
518 

Property  placed  by  plaintiff  on  right  of 

way,  487 

Eule  under  modern  statutes  (see  infra,  Stat- 
utes Relating  to  Prairie  and  Wood- 
land Fires),  419 

Ability  to  procure  insurance,  424 
'    Applicable  to  personal  property,  422 

Applicable  to  real  property,  422 

Building  or  other  property  includes  per- 
sonalty, 422 

Constitutionality  of  such  statutes,  see  infra. 
Constitutional  Law. 

Construction  of  statutes,  420 

Contract  exempting  from  liability,  427 

Contributory  negligence,  426 

Contributory  negligence  short  of  fraud  not 
a  defense,  427 

Distance  of  property  from  track,  423 

Escape  of  fire  as  prima  facie  negligence, 
427 

General  scheme  of  statutes,  419 
Growing  trees,  423 
Herbage,  423 
Insurable  interest,  424 

Insurable   interest  as  co-extensive  with 

liability,  424 
Liability  irrespective  of  negligence,  419 
Liberal  construction,  420 
Natural  and  proximate  cause,  425 
Nature  of  statutes,  420 
Need  not  be  directly  communicated,  425 
Negligence,  419 

One  of  two  innocent  persons,  420 

Personal  property,  422 

Prima  facie  negligence,  427 

Property  of  movable  nature,  423 

Property  on  right  of  way,  424 

Property  regarded  as  insurable,  425 

Provision  for  insurable  interest,  424 

Proximate  cause,  425 

Real  property,  422 

Remedial  nature,  420 

Revival  of  common-law  doctrine,  420 

Statutes  making  escape  of  fire  prima  facie 

negligence,  421 
Strict  construction,  421 
Timber,  423,  424 

To  what  property  statute  liability  extends, 
422 

Sparks,  see  infra,  Construction  of  En- 
gines and  Machinery;  Negligence  in 
Management  of  Engines;  Questions  of 
Law  and  Fact. 

Speed  of  train,  479 

Violadon  of  statute  or  ordinance,  480 

Stacking  hay  near  railroad,  486 

Statutes  (see  infra,  Rule  under  Modern 
Statutes)  : 
English  statutes,  410 

Statutes  relating  to  prairie  and  woodland  fires, 
429 

Construction,  430 

Damage  done  by  back  fires,  430 

Illustrations,  429 

In  general,  429 

Nature,  430 

Necessity  for  negligence,  430 
Questions  of  law  and  fact,  431 
Remedial  and  cumulative,  430 
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FIRES,  confd. 
Statutes  relating  to  prairie,  etc.,  fires,  cont'd. 

Scope  of  statutes,  429 

Setting  out  fires  as  criminal  offense,  431 

When  statutes  apply,  431 

Wilful,  affirmative  act,  430 
Successive  actions  for  damages  from  same 

fire,  436 
Tenants  by  sufferance  : 

Right  to  maintain  action,  435 
Timber,  423 

Title  to  maintain  action,  432 

Action  by  lessee,  434 

Action  by  lessor,  434 

Action  by  mortgagee,  435 

Action  by  mortgagor,  435 

Action  by  tenant  by  sufferance,  435 

Action  of  two  jointly,  434 

Damages  to  personal  property,  436 

Damages  to  real  property,  432 

Equitable  title,  434 

In  general,  432 

Legal  title,  433 

Necessity  for  actual  possession  of  personal 

property,  436 
Possession,  evidence  of  title,  432 
Possession  under  contract  of  purchase,  433 
Trees,  crops,  fences,  etc.,  433 
Trespass  on  public  lands,  436 
Widow  keeping  homestead,  435 

Trees,  423,  437 

Usages  and  customs,  528 

Utmost  care,  417 

Value,  see  infra  Measure  of  Damages  and 

Elements  of  Recovery, 
Vendor  and  purchaser : 

Right  to  maintain  action  where  possession 
is  under  contract  to  purchase,  437 
Watchmen,  duty  to  keep,  466 
Wind,  see  infra,  Natural  and  Proximate 
Cause. 

Woodland  /ires,  see  infra.  Statutes  Relat- 
ing to  Prairie  and  Woodland  Fires. 
Woodlands : 

Contributory    negligence  of  owners  of 
woodlands  adjoining  railroads,  485 
FIREWOOD,  549 

FIREWORKS,  540 

FIRING,  549 

FIRM,  549 

FIRMLY,  550 

FIRST,  550 
First  place,  552 

FIRST  CLASS,  553 
FIRST  COUSIN,  553 
FIRST  HEIR  MALE,  551 
FIRST  MORTGAGE,  552 
FIRST  PRIVILEGE,  552 
FIRST  PURCHASER,  553 
FIRST  VOYAGE,  552 
FISCAL,  553 
FISCUS,  553 

IS 


PISH  AND  FISHERIES  554 

Behring  Sea  seal  interests,  587 

Killing  fur  bearing  animals  within  three- 

mile  limit,  587 
Penalties  for  violating  statutes.  587 
Statutes  to  effectuate  Behring  Sea  award, 

United  States  statutes,  587 
Citizenship,  574-575 
Common  of  fishery,  559 
Constitutional  law,  574 

Constitutional   limitations   of    power  to 

regulate  fisheries,  574 
Delegation  of  power  to  local  authorities. 
575 

Effect  of  grant  of  admiralty  and  maritime 
jurisdiction  to  United  States,  574 

Limiting  right  to  take  fish  or  plant  oysters 
to  citizens,  574~575 

Power  of  Congress  to  regulate  commerce, 
574 

Special  or  local  legislation  for  protectiott 

of  fish,  579 
Vessels  having  license  under  act  of  Con- 

gress,  574 
Conversion : 
Whale,  585 

Criminal  law,  see  infra,  LIABILITY  FOR  IN- 
JURIES to  Fishing  Rights  and  for  Viola- 
tion of  Fishery  Regulations. 

Damages : 

Measure  of,  585 

Dedication,  583 

Devices,  577 

Easement,  580 

Fisheries  defined  and  classified,  558 
Fishery  law,  568 
Fishing  dam,  578 

Fishing  voyages,  see  infra,  RIGHTS  AND  PROD- 
UCTS of  Fishing  Voyages. 
Fixed  engine,  578 
Forfeit : 

States  exacting  forfeiture  of  vessels,  573 
Free  fisheries,  559 

Grant  of  fishing  rights  in  waters  non-navfc* 

gable,  569 
Grant  of  right  of  fishery,  569 
Grant  or  license  to  indefinite  persons,  569 

Great  lakes,  571 
High  seas,  560 

High-water    mark,    see    infra,  NAVIGABL* 

Waters. 
Highway,  570 

How  right  must  be  exercised,  570 

How  rights  of  fishing  may  be  acquired  (see 

infra,  Prescription): 
Assignment  of  grant  from  state,  580 
By  dedication,  583 
By  grant,  579 
By  treaty,  583 

Clearing  out  a  fishing  place,  584 
Custom,  583 

Grant  of  fishery  prima  facie  passes  soil, 

580 

Grant  of  the  offal  of  a  fishery,  580 

Grant  of  water  passes  right  of  fishing,  580 

Implied  grant,  580 

Reservation    fishery    in  non-navigable 

stream,  580 
Whether  estate  or  mere  easement  granted. 

580 

Lakes  and  ponds,  570 

Great  lakes,  571 
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PISH  AND  FISHERIES,  cont'd. 
Lakes  and  ponds,  cont'd.  _ 
Right  of  fishing  in  great  ponds  in  Maine 

and  Massachusetts,  571,  572 
Right  of  fishing  in  large  lakes  and  ponds, 
571 

Right  of  fishing  in  nontidal  lakes,  570 
Right  to  fish  in  small  inland  lakes  in 

United  States,  571 
Whether  one  crossing  private  property  is 
a  trespasser,  571 
Larceny : 

Larceny  in  oysters,  586 
Legislature,  see  infra,  Statutory  Regula- 
tion of  Fisheries: 
Liability  for  injuries  to  fishing  rights  and  for 
violation  of  fishing  regulations : 
Abatement  of  nuisance,  586 
Behring  Sea  seal  fisheries,  587 
Breaking  and  entering  a  several  fishery, 
584 

Civil  liability,  584 

Condemnation  of  foreign  vessels  fishing 
within  three  miles  of  Canadian  coast,  587 
Converting  another's  whale,  585 
Criminal  liability,  586 
Destroying  fishing  apparatus,  585 
Erecting  fisheries  for  taking  fish,  585 
Excluding  public  from  public  fishery,  585 
Fishing  devices  used  in  contravention  of 

law,  586 
Injunction,  585 

Liability  for  entering  or  taking  fish  from  a 
private  fishery,  584 

Measure  of  damages,  585 

Obstructing  passage  of  fish,  585,  586 

Penal  liability,  586 

Polluting  fresh- water  streams,  586 

Polluting  nonnavigable  waters,  585 

Polluting  water  to  the  injury  of  the  fish 
therein,  588 

Proceeding  on  foreign  voyage  without  sur- 
rendering license,  590 

Remedies,  584 

Selling  short  lobsters,  589 

Statutory  criminal  liability,  586 

Statutory  penalty  not  a  bar  to  a  common- 
law  action,  588 

Stealing  oysters,  586 

Taking  fish  in  private  waters  used  for 

their  propagation,  588 
Taking  or  destroying  oysters,  584 
Transferring  vessel  to  a  foreigner,  590 
Violating  statutes  regulating  the  sale  of 

fish,  589  _ 
Violating  statutory  regulations,  586 
Violating  United  States  statute*-  regulat- 
ing licensed  fishing  vessels,  589 
When  fish  are  the  subject  of  larceny,  586 
License,  569 

Carrying  cattle,  590 
Catching  mackerel,  589 
Catching  mackerel  for  bait  or  for  provision 

for  crew,  589 
Engaging  in  another  trade,  589 
Penalties  for  violating  United  States  stat- 
utes regulating  licensed  fishing  vessels, 
589 

Proceeding  on  voyage  without  surrender- 
ing license,  590 

Transferring  passengers,  590 

United  States  statutes  providing  for  licens- 
ing fishing  vessels,  579 
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FISH  AND  FISHERIES,  cont'd. 

Lien  of  seamen  on  fishing  voyage,  556 
Measure  of  damages,  585 
Mode  of  exercise  regulated  by  statute,  570 
Municipal  corporations : 

Delegation  of  authority  ty  legislature,  575 
Navigable  waters  (see  infra,  Non-navigable 
Waters),  560 
Above  high- water  mark,  565 
Constitutionality  of  oyster  statute,  567 
Flats,  565,  566 

Legislative  grants  of  fisheries,  563 
Magna  Charta,  561 

Massachusetts  common-law  ordinance,  565 
New  York  doctrine,  561 
Power  of  Parliament  in  England,  561 
Power  to  grant  exclusive  fishery,  561 
Prescription,  580 

Prohibition  against  including  natural  bed 

of  oysters  in  a  grant,  568 
Public  rights  extend  to  high- water  mark, 
565 

Public  rights  remain  until  flats  inclosed, 565 
Public  right  where  riparian  owner  holds 

to  low-water  mark,  565 
Right  of  fishing  in  navigable  waters  a  pub- 
lic right  in  England,  560 
Right  of  fishing  in  navigable  waters  of  the 
United  States  resides  in  the  people  of 
the  state,  563 
Right  of  fishing  in  the  United  States,  562 
Right  of  fishing  under  colonial  charters, 
562 

Rights  of  federal  government  under  the 

constitution,  563 
Rights  of  towns  in  Massachusetts,  564 
Rights  residing  in  the  state  since  Revolu- 
tion, 562 

Right  subordinate  to  right  of  navigation, 
566 

Right  to  plant  and   cultivate  oysters  in 

general,  566 
Right  to  plant  and  cultivate  oysters  sub- 
servient to  public  rights,  567 
Right  to  take   fisheries  by    means  of 

fixtures,  566 
Shell  fisheries,  562,  566 
State  legislature  may  grant  exclusive  right 

of  fishing,  564 
Statutory  right  to  plant  oysters  in  navi- 
gable waters,  567 
Towns  have  no  property  in  fisheries  in 
their  limits,  564 
Navigation,  566 

Non-navigable  streams,  570 
Right  to  fish  subordinate  to  right  of  navi- 
gation, 566 
Nets,  577 

Non-navigable  waters,  568 

Prescription,  582 
Oysters,  555.  5°° 
Constitutionality  of  statute,  566 
Conversion  of  oysters  where  bed  interferes 

with  public  rights,  567 
Depositing  oysters,  567 
Liability  for  taking  or  destroying  oysters, 
585 

Limiting  right  of  planting  oysters  to  citi- 

zens'  575  .     ,    J-  1  V  J 

Prohibition  against  including  natural  beds 

in  grant  of  privilege,  568 
Right  subservient  to  public  right,  567 
Right  to  plant  and  cultivate  oysters,  566 
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FISH  AND  FISHERIES,  cont'd. 

Penalties,  see  infra,  LIABILI  TY  FOR  INJURIES 
to  Fishing   Rights  and  Violations  of 
Fishery  Regulations. 
Pollution  of  waters,  58C,  588 
Criminal  or  penal  offense,  588 
Statutory  penalty  not  a  bar  to  common-law 
action,  588 
Ponds,  see  infra.  Lakes  and  Ponds. 
Prescription,  580 

In  navigable  waters  in  England,  580 
In  navigable  waters  in  the  United  States. 
58i 

In  non-navigable  waters,  582 

Right  to  obstruct  passage  of  fish,  582 
Profit  a  prendre,  583 
Property  in  fish,  556 
Reservation,  567,  569,  580 
Eights  in  the  products  of  fishing  voyages,  556 

Contracts  of  mateship  in  the  whaling  busi- 
ness, 558 

How  shares  to  be.  paid,  557 

How  shares  to  be  paid  on  whaling  vessels, 
.557 

Lien  of  seamen  on  fishing  voyage.  556 
Right  of  master  to  be  reimbursed  for  ad- 
vances made,  557 
Rights  of  seamen  who  are  to  receive  a 

share  of  fish  caught,  557 
Share  in  oils  specifically,  557 
Right  to  fish  within  the  territorial  limits  of  a 
state,  see  infra.  Navigable  Waters;  Non- 
navigable  Waters. 
Eight  to  fish  without  the  territorial  limits  of 
any  state,  559 
Behring  Sea,  560 

Extent  of  the  limits  of  a  littoral  state,  560 

High  seas,  560 

Usages  and  customs,  560 
Riparian  owners  (see  infra.  Non-navigable 
Streams): 

Must  not  obstruct  passage  of  fish,  570 
Rivers,  see  infra,  Non- navigable  Waters, 

568 
Seamen,  556 

Contracts  of  mateship  in  whaling  busi- 
ness, 557,  558 

Lien  of  seamen  on  a  fishing  voyage,  556 

Rights  of  seamen  who  are  to  receive  a 
share  of  fish  caught,  557 
Seines,  577 
Several  fisheries,  558 
Shell  fisheries,  see  infra,  Oysters. 
Small  inland  lakes,  571 
State,  see  infra,  Navigable  Waters;  Right 

to  Fish  Without  the  Territorial  Lim- 
its of  Any  State. 
Statutory  regulations ,   see   infra,  LIABILITY 

for  Injuries  to  Fishing  Rights  and  for 

Violation  of  Fishery  Regulations. 
Statutory  regulation  of  fisheries,  567,  572 

Cities,  575 

Constitutional  limitations  in  the  United 

States,  574 
Delegation  of  power  to  local  authorities, 

575 

Devices  for  taking  fish,  578 

Effect  of  grant  of  admiralty  and  maritime 

jurisdictions  to  United  States,  574 
Effect  of  vessels  having  license  under  acts 

of  Congress,  574 
Fish  dams,  578 
Fixed  engine,  578 
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FISH  AND  FISHERIES,  cont'd. 
Statutory  regulation  of  fisheries,  cont'd. 

Forbidding  sale  of  fish  during  close  sea- 
son, 579 

General  principles,  572 

Legislative  regulations  must  not  infringe 
vested  rights,  573 

Limiting  right  of  taking  fish  or  planting 
oysters  to  citizens,  575 

Local  boards,  575 

Power  of  Congress  to  regulate  commerce, 
574 

Power  of  legislature  to  regulate  fisheries 
in  private  waters,  572 

Power  to  authorize  the  destruction,  with- 
out judicial  warrant,  of  unlawful  fishing 
devices,  573 

Power  to  regulate  resides  in  parliament 
or  legislature,  572 

Prohibiting  interference  with  navigation 
in  nontidal  waters,  576 

Prohibiting  obstruction  of  migratory  fish, 
576 

Regulating  amount  that  may  be  taken, 

579 

Regulation  by  special  or  local  legislation, 

579 

Regulation  of  fisheries  in  Canada,  574 
Regulation  of  time  and  manner  of  taking 
fish,  576 

Right  to  exact  forfeiture  of  vessels,  573 
Special  constitutional  provisions,  579 
States  reserving  privilege  to  residents  of 

state  only,  574 
Statutes  prohibiting  nets  and  other  de- 
vices construed,  577 
Statutes  prohibiting  taking  of  fish  with 

nets  or  seines,  577 
Towns,  575 

United  States  statutes  providing  for  licens- 
ing fishing  vessels,  579 
Weirs,  578 

Statutory  regulation  of  fisheries  and  oysters, 

568 

Streams,  see  infra.  Non-navigable  Waters. 
Towns,  564 

Regulated  by,  575 

Towns    have    no   property   in  fisheries 
within  their  limits,  564 
Treaty : 

Conflict  between  Maryland  and  Virginia 

583 

Rights  acquired  by  treaty,  582 
Treaties  of  the  United  States  with  Indian 
tribes,  583 
Trespass : 

Whether  one  approaching  water  to  fish  by 
crossing  private  property  is  a  trespasser, 
571 

Usages  and  cnstoms,  560,  582 

As  regulating  property  in  fish  caught,  560 

Whale,  conversion,  585 
Whale  fisheries : 

Usages,  560 
Whales,  578 

Whaling  vessels,  see  infra,  Rights  IN  THF 
Products  of  Fishing  Voyages. 

FISHING,  590 

FISHING  RILIi,  590 

FISSURE  VEIN,  590. 

FIT,  590 
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FITTING  OUT  VESSEL,  590 
FITTINGS,  591 
FIX,  591 

FIXED  DAMAGES,  591 
FIXED  ENGINE,  578 
FIXED  SALARY,  592 

FIXTURES  (see  Sheriff's  Sale): 
Adaptation,  see  infra,  Character  of  Arti- 
cles Annexed. 
Additions,  659 
Adverse  possession : 

Trover,  680 
Agreement,  see  infra,  FIXTURES  IN  CONNEC- 
TION with  Conveyance,  Mortgage,  or 
Sale  of  Realty.  _ 
Agreement  as  to  character  of  articles  annexed 
(see  infra,  As  Between  Landlord  and 
Tenant),  600,  622 
Agreement  against  public  policy.  623  _ 
Agreement  as  to  character  of  removability 

of  article  controlling,  622 
Agreement  in  respect  to  chattels  not  an- 
nexed, 627 
Agreement  made  after  annexation,  623 
Annexation  by  railroad  company,  625 
Articles  deprived  of  character  of  person- 
alty, 623 

As  against  subsequent  purchasers  or  mort- 
gagees of  land  with  notice,  627 
Agreement  in  respect  to  chattels  not  an- 
nexed, 627 
Purchasers  at  judicial  sale,  627 
Purchasers  or  mortgagees  bound,  627 

Attachment  lienors,  634 

Conditional  sale  preserves  personal  char- 
acter of  articles  annexed,  625 

Consent  to  annexation,  629 

Effect  of  agreement  as  against  subsequent 
purchaser  or  mortgagee  of  land,  627 

Effect  of  agreement  as  against  subsequent 
purchaser  or  mortgagee  without  notice, 

Effect  of  agreement  as  against  third  per- 
sons, 627  . 

Effect  of  agreement  in  favor  of  third  per- 
sons, 627 

Equitable  doctrine,  623 

Erection  on  another's  land,  622 

Holders  of  liens  for  damages,  634 

Holders  of  vendor's  lien,  634 

Husband  and  wife,  623 

Implication  from  annexation  under 
license,  625 

Implication  from  chattel  mortgage,  624 

Implication  from  conditional  sale,  625 

Implication  from  payment  by  landowner, 
624 

Implied  agreement,  624 
Intention,  600 
Lessors  of  land,  635 
Licensee  having  interest  in  land,  626 
Making  and  effect  of  agreement  as  be- 
tween parties  thereto,  622 
Mechanic's  lienors,  634 
Mortgage,  627 

Notice  to  vendor  of  chattel,  627 
Parties  to  the  agreement,  623 
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FIXTURES,  cont'd. 

Agreement  as  to  character  of  articles  annexed.row. 
Prior  mortgagee  of  land,  630 

Agreement  effective   as   against  prior 

mortgagee,  630 
Agreement  not  effective  as  against  prior 

mortgagee,  631 
Articles  merged  in  realty,  632 
Equitable  preservation  of  lien,  631 
Telegraph  wires,  632 
United  States  cases,  632 
Windows,  doors,  sashes,  etc.,  633 
Purchaser  at  judicial  sale,  627 
Purchasers  or  mortgagees  of  the  land  with 
notice  of  agreement  bound  thereby,  627 
Sale,  627 

Time  of  agreement,  624 
Time  of  removal  where  there  is  license, 

626 

Vendors  of  land,  634 
What  constitutes  notice,  630 
Whether  bound,  628 
Agricultural  fixtures : 

Agricultural  and  trade  fixtures,  645  _ 
As  between  life  tenant  and  remainder- 
man,  638 

Annexation,    see   infra,   AGREEMENT  AS  TO 
Character  of  Articles  Annexed;  An- 
nexation by  Stranger  to  Title;  Fix- 
tures as  Between  Heir  and  Personal 
Representative;   Fixtures  as  Between 
Landlord  and  Tenant;    Husband  and 
Wife;   Intention;   Mortgages;  Physi- 
cal Annexation. 
Annexations  by  strangers  to  title,  6ig 
Agreements  for  removal,  621 
Effect  of  mistake,  620 

Erection  on  another's  land  part  thereof, 

620 

Erection  on  public  land,  620 
Erections  by  the  United  States,  622 
Erections  for  public  purposes,  621 
In  general,  619 
Intention,  600 
Apparatus,  see  infra.  Machinery. 
Application,  609 
Appropriation,  609 

As  between  heirs  and  personal  representatives,  35 

Articles  and  structures  constituting  part 

of  realty,  637 
Domestic  fixtures,  636 
General  rule,  635 
Ornamental  fixtures,  636 
Trade  fixtures,  635 
As  between  landlord  and  tenant,  639,  648 
Agreement  waiving  landlord's  right,  654 
Agricultural  and  trade  fixtures,  646 
Agricultural  fixtures,  645 
Articles  constituting  part  of  realty,  639 
Articles  substituted  by  lessee,  645 
Boilers,  644  ,  .  _ 

Decisions  extending  right  of  removal,  047 
Distinction    between    removable  fixtures 

and  chattels,  640 
Domestic  fixtures,  647 
Encouragement  of  trade,  644 
Engines,  644 

Examples  of  trade  fixtures,  644,  045 
General  rule,  639 
Injury  to  realty,  643,  647 
Intention  of  tenant,  643 
Lease  subsequent  to  mortgage,  662 
Meaning  of  the  term  trade,  644 
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FIXTURES,  cont'd. 
As  between  landlord  and  tenant,  cont'd. 

Ornamental  fixiures,  647 
Particular  articles,  639 
Prior  mortgagee,  662 
Purchaser  with  notice,  661 
Removable  fixtures  or  personal  property 
642 

Removable  fixtures  or  real  properly,  641 
Removal  by  persons  claiming  under  ten- 
ant, 661 

Removal   must   not  destroy   article  re- 

moved,  643 
Removal  must  not  destroy  chattel,  647 
Right  of  removal  against  persons  claiming 

under  lessor,  661 
Eights  of  removal  as  affected  by  agreement, 
655 

Articles  remain  personalty,  656 
Articles  removable  at  end  of  term,  657 
Articles  removed  by  agreement  only  at 

a  certain  time,  657 
Buildings  erected  under  license,  655 
Chattel  mortgage,  656 
In  general,  655 
Oral  agreement,  656 
Statute  of  frauds,  656 
Time  of  removal  and  loss  of  rights  by 
tenant,  656 
Rights  of  removal  as  affected  by  custom, 
651 

Rights  of  removal  by  or  against  third  per- 
sons, 661 

Rights  of  removal  independent  of  agree- 
merit,  640 

Stipulations  granting  rights  of  removal,  655 

Articles  remain  personalty,  656 
Articles  removed  at  end  of  term,  657 
Articles  removed  by  agreement  only  at 

a  certain  time,  657 
Buildings  erected  under  license,  655 
Chattel  mortgages,  656 
In  general,  655 
Oral  agreement,  656  " 
Time  of  removal  and  loss  of  right.3  by 
tenant,  656 
Stipulations  restricting  rights  of  removal,  657 
Additions,  659 
Alterations,  659 
Buildings,  658 
Consent  of  parties,  657 
«  Covenants  to  repair  and  redeliver  in  re- 

pair, 661 
Erections,  659 
Fixtures,  658 
Improvements,  658 

Improvements  required  of  the  tenant  by 
the  lease,  660 

Removal  conditional  on  tenant's  per- 
formance, 660 

Specifications  of  particular  articles,  659 

Stipulations  as  to  effect  of  forfeiture  and 
re-en  trv,,  660 

Stipulations  giving  to  lessee  right  to 
purchase  premises,  660 

Trade  fixtures,  657 
Tenant  favored  as  against  landlord,  639 
Time  of  removal  and  loss  of  right  of,  648 

Chattel  mortgage  of  tenant,  653 

Enforcement   of   forfeiture  necessary. 
651  ' 

Forfeiture  of  lease,  651 

New  agreement  other  than  lease,  653 
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FIXTURES,  cont'd. 

As  between  landlord  and  tenant,  cont'd. 
Time  of  removal  and  loss  of  right  ol,  cont'd. 
Reasonable   time   after    expiration  of 

term,  648 
Removal  must  be  during  term,  648 
Removal  prevented  by  landlord,  651 
Renewal  of  lease,  651 
Rights  of  persons  claiming  under  ten- 
ant, 653 

Rights  of  tenant  holding  over,  649 
Rules  not  applicable  to  personalty,  654 
Surrender  of  term,  651 
Tenancy  of  uncertain  duration,  650 
Time  of  removal  and  loss  of  rights  by  ten- 
ant, 648 

Trade  and  agricultural  fixtures,  645 
Trade  fixtures,  642 

Trade  fixtures  removable  as  against  prior 
mortgagor,  662 

What  are  domestic  and  ornamental  fix- 
tures, 649 

What  are  trade  fixtures,  644 
As  between  life  tenant  and  remainderman,  637 

Agricultural  fixtures,  638 

Domestic  fixiures,  638 

General  rule,  637 

Ornamental  fixtures,  638 

Rights  of  life  tenant's  lessee,  638 

Trade  fixtures,  638 
Belting,  608 
Bill  of  sale,  670 
Boilers,  606,  644 
Buildings,  603,  658,  667 
Character  of  articles  annexed  (see  infra,  Agree- 
ment  as  to  character  of  articles 
Annexed),  608 

Adaptation,  609 

Adaptation    one    factor   in  determining 

whether  part  of  realty,  609 
Adaptation  to  use  elsewhere,  610 
Adaptation  to  use  of  freehold,  609 
Appropriation,  609 

Article  as  necessary  part  of  whole,  611 
Buildings  accessory  to  realty,  614 
Buildings  not  part  of  realty,  614 
Character  of  use  important,  610 
Fences  accessory  to  realty,  614 
Furniture,  615 

Improvement  of  inheritance,  613 
Improvement  of  realty,  612 
In  general,  608 

Machinery  annexed   for  convenience  in 

use,  614 

Machinery  not  adapted  to  use  of  freehold 

610 

Machinery  or  apparatus  in  building,  613 
Machines  accessory  to  realty,  614 
Machines  not  accessory  to  realty,  614 
Mechanical  fitting,  610 
Motive  power  accessory  to  realty.  614 
Motive  power  and  other  machinery  distin. 

guished,  614 
Necessity  of  adaptation,  609 
Necessity  of  article,  610 
Pennsylvania  decisions,  611 
Permanent  use  and  improvement  of  land, 

612 

Purpose  of  annexation,  612 
Railroad  tracks,  615 
Teaff  v.  Hewitt,  609 

Use  for  the  better  enjoyment  of  premises, 
612 
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FIXTURES,  cont'd. 

Chattel  mortgage,  670 

Agreement  between  landlord  and  tenant 

as  10  removal,  656 
Giving  mortgage  as  implied  agreement 

that  chattel  shall  be  personalty,  624 
Landlord  and  tenant,  653 

Conditional  sale  :  .  . 

Preserves   personal  character  of  article 
annexed,  625  /-„A„ 

Contracts,  see  infra,  Agreement  as  to  Char- 
acter of  Articles  Annexed. 

Conveyance,  see  infra.  Fixtures  in  Connec- 
tion with  Conveyance,  Mortgage,  or 
Sale  of  Realty. 

Creditors,  653 

Definition,  594,  658,  669 

Detinue,  681 

Devisee : 

Devisee's  right  to  fixtures,  637 

Distress,  677,  979 
Domestic  fixtures : 

As  between  heir  and  personal  representa- 
tive, 636  . 

As  between  life  tenant  and  remainder- 
man, 638 

Landlord  and  tenant,  647 
Doors,  605 
Erections,  659 
Estoppel,  676 

Execution:  ,_ , 

Effect  of  levy  or  sale  under  execution,  074 

Articles  necessary  to  factory,  675 
Articles  not  actually  annexed,  675 
Articles  passing  as  part  of  realty,  674 
Articles  removable  by  agreement,  675 
Articles  subject  to  levy  as  personalty. 

Creditor's  rights  no  greater  than  ten- 
ant's, 676 
Fixtures  removable  by  tenant,  070 
Levy  on  article  annexed  to  land,  674 
Levy  on  fixtures  with  leasehold,  676 
Levy  on  land,  674 
Execution  creditors: 

Landlord  and  tenant,  655 
Executors  and  administrators,  see  infra,  AS 
Between  Heir  and  Personal  Represent- 
ative. 
Factory,  668 
Fences,  603,  667 
Tire  insurance,  109.  114 

What  included,  114  . 
Fixtures  in  connection  with  conveyance,  mort- 
gage, or  sale  of  realty  : 
Annexations  by  grantor  or  mortgagor  before 
conveyance  or  mortgage : 
Agricultural  fixtures,  665 
Buildings,  667 
Engines  and  boilers,  663 
Fences,  667 
Gas  factory,  665 

Independent  of  agreement  or  intention 

of  parties,  662 
Machinery,  663 

"Machinery  and  appliances  on  farm,  005 
Machines,  664 

Machines  not  constituting  part  of  realty 

665 
Mirrors,  667 

Miscellaneous  articles,  667 
Mortgage  or  leasehold,  663 
Motive  power,  663 


FIXTURES,  cont'd. 
Fixtures  in  connection  with  conveyance,  cont  a. 
Annexation  by  grantor,  etc.,  cont'd. 
Purchaser  at  foreclosure  sale,  662 
Rolling  stock,  663 

Same  rules  apply  to  deed  and  mort- 
gage, 662 
Steam  heating  apparatus,  667 
Stoves  and  furnaces,  667 
Strict  rule  in  favor  of  realty,  662 
Trade  fixtures,  663 
Water  pipes,  666 
Annexations   by    mortgagor  after  mort- 
gage, 670  . 
Annexations  by  vendee  in  possession,  070 
As  affected  by  the  intention  or  agreement  of 
parties,  668 
Bill  of  sale,  670 

Chattel  mortgage,  670  _ 
Collateral  agreement  or  transaction,  669 
Conveyance  of  factory  by  name  covers 

machinery  therein,  668 
Conveyance  of  fixtures,  669 
Intention  of  parties  controlling,  668 
Parol  reservation,  669 
Reservations  in  conveyance,  669 
Transaction  showing  intention,  670 
Forfeiture  of  rights  under  deed,  672 
Vendor's  lien,  670 
Forfeiture  of  lease,  651 
Forfeiture  of  rights  under  deed,  672 
Forfeitures:  .„.-,.  j 

Stipulations  as  to  effect  of  forfeiture  and 
re-entry,  660 
Fraud,  statute  of : 

Oral  agreement  for  right  of  removal,  656 
Furniture,  615 
Gas  fixtures,  666 
Heating  apparatus,  667 

Heirs,  see  infra,  As  Between  Heir  and 

Personal  Representative. 
Holding  over  (see  infra.  As  Between  Land- 
Lord  and  Tenant),  653 
Husband  and  wife : 

Agreement  as  to  character  of  articles  an- 
nexed, 623 

Annexation  by  husband  to  wife  s  land,  039 
Improvements,  658 
Injury  to  be  considered,  607 
Injury  to  realty,  643 

Intention  (see  infra.  Fixtures  in  Connec- 
tion with  Conveyance,  Mortgage,  or 
Sale  of  Realty),  597  .      ,  , 

Annexation  as  showing  intention,  606 
Annexation  by  person  not  the  owner  of 

the  land,  600 
Character  of  intention,  598 
Injury  by  removal,  597 
Intention  considered  immaterial,  598,  599 
Intention  is  primary  consideration,  597 
Intention  to   be   implied  from  external 

facts,  599 
Landlord  and  tenant,  643 
Question  of  mixed  law  and  fact,  600 
Secret  intention  immaterial,  599 
Severance,  617  , 
Whether  part  of  realty  question  of  inten- 
tion, 597  .  , 

Joint  tenants  and  tenants  in  common.  073 
,andlord  and  tenant  (see  infra.  As  Between 
Landlord  and  Tenant): 
Agreement  as  to  character  of  articles  an- 
nexed,  635 
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FIXTURES,  cont'd. 

Landlord  and  tenant,  cont'd. 

Distress,  677 
Execution,  676 
Leases,  see  infra,  As  Between  Landlord 

and  Tenant;  Landlord  and  Tenant. 
Levy,  See  infra,  Execution. 
License,  625 

Annexation  by  railroad,  626 
Annexation  under  license,  625 
Implied  agreement  that  article  shall  re- 
main personally,  625 
Licensee  having  interest  in  land,  626 
Removal    of    buildings    erected  under 

license,  655 
Right  of  removal  in  general,  625,  626 
Time  of  removal,  626 
Liens : 

Agreement  as  to  character  of  articles  an- 
nexed,  634. 

Life  tmant,  see  infra.  As  Between  Life 

Tenant  and  Remainderman: 
Machinery,  644,  664,  665,  668,  672 
Machines,  605,  608 
Mechanic's  liens : 

Agreement  as  to  character  of  articles  an- 
nexed,  634 
Mirrors,  667 
Mistake  : 

Erections  on  another's  land,  620 
Mortgages  (see  infra.  Fixtures  in  Connec- 
tion with  Conveyance,  Mortgage  or 
Sale  of  Realty): 
Agreement  for  removal  between  landlord 

and  tenant,  662 
A  nnexation  by  mortgagor  after  mortgage 

Constructive  severance,  618 

Effect  of  agreement  as  to  character  of  an- 
nexations upon  subsequent  purchaser 
or  mortgagee  with  notice,  627 

Effect  of  agreement  as  to  character  of  an- 
nexations upon  subsequent  purchaser  or 
mortgagee  without  notice,  628 

Effect  of  agreement  as  to  character  upon 
prior  mortgagee,  630 

Sale  or  mortgage  where  there  is  an  agree- 
ment that  articles  annexed  shall  remain 
personalty,  627 

Severance  against  subsequent  mortgagee 
618  &  ' 

Severance-Dy  mortgagor,  617 
Whether  mortgage  of  fixtures  amounts  to 
a  severance,  616 
Motive  power,  663 
Ornamental  fixtures : 

As  between  heir  and  personal  representa- 
tive, 636 

As  between  life  tenant  and  remainder- 
man, 638 
Physical  annexation,  600 

Adaptation  of  realty,  608 
Annexation  by  stranger,  604 
Annexation  held  unnecessary,  600 
Annexation  must  be  by  owner  of  the  chat- 
tel, 604 
Articles  to  be  annexed,  601 
As  showing  intention,  606 
Attachment  by  belting,  608 
Attachment  for  convenience  of  use,  608 
Belting,  608 
Boilers,  606 
Buildings,  603 
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FIXTURES,  cont'd. 
Physical  annexation,  cont'd. 
Constructive  annexation,  60s 

Doors,  605 

Duplicate  parts  of  machines,  605 

Engines,  606 

Fences,  603 

Heavy  machinery,  604 

Injury  by  removal,  602,  607 

Machinery,  604 

Machines,  608 

Mode  of  annexation  not  controlling,  606 

Necessity,  600 

Parti  of  arti  les  annexed,  605 

Parts  of  machines,  605 

Retention  in  place  by  gravity,  603 

Rolling  stock,  606 
Statuary,  603 

Sufficiency  of  annexation,  602 

Windows,  605 
Public  lands : 

Erections  on  public  land,  620 
Question  of  law  and  fact : 

Intention,  600 
Railroads  : 

License,  625 

Tracks,  615 
Eeasonable  time : 

Removal  of  fixtures,  648 
Remainderman,  see  infra.  As  Between  Lipb 

Tenant  and  Remainderman 
Remedies,  678 

Removability,  see  infra.  Agreement  as  to 

Character  of  Articles  Annexed 
Renewal  of  lease,  651 
Replevin,  680 

Annexation  of  articles  by  wrong-doer,  681 
Articles  retaining  personal  character,  680 
hrfects  of  wrongful  severance,  680 
General  rule,  680 
Trade  fixtures.  680 
Rolling  stock,  606,  644,  667 
Sale  (see  infra,  Execution): 

Agreement  for  removal  between  landlord 

and  tenant,  661 
Effect  of  agreement  as  to  character  of  an- 
nexations upon  subsequent  purchaser 
or  mortgagee  with  notice,  627 
Effect  of  agreement  as  to  character  of  an- 
nexations upon  subsequent  purchaser  or 
mortgagee  without  notice,  628 
Landlord  and  tenant,  653 
Sale  or  mortgage  where  there  is  an  agree- 
ment that  articles  annexed  shall  remain 
personalty,  627 
Whether  sale  amounts  to  a  severance  616 
Severance,  615 

Articles  become  personalty  by  severance 

615 

Articles  temporarily  severed  pass  by  grant 

of  land,  616 
Effect  of  constructive  severance  as  against 

subsequent  purchaser  or  mortgagee  of 

land,  618 

Effect  of  severance  as  against  prior  lienor. 

Effect  of  severance  as  against  subsequent 

purchaser  or  mortgagee,  618 
Intention  to  sever,  616 
Intention  to  sever  not  carried  out,  616 

Mortgage,  616 

Parol  agreement  to  dispose  of  fixtures  617 
Reservation  from  deed,  616 
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FIXTURES,  cont'd. 
Severance,  cont'd. 

Right  of  mortgagor  to  sever  as  against 

mortgagee,  617 
Sale,  616 

Sale  or  mortgage  of  fixtures,  617 

Severance  by  act  of  God,  615 

Temporary  severance,  615 

Treatment  of  articles  as  personalty,  616 

Unauthorized  severance,  615 
Sheriffs  sale: 

Agreement  as  to  character  of  articles  an- 
nexed, 633 
Statuary,  603 
Stoves  and  furnaces,  667 
Strangers,  seeinfra,  Annexation  by  Stran- 
gers to  Title. 
Surrender  of  term,  651,  654 
Telephone  and  telegraph  companies  : 

Wires  placed  under  agreement  by  one  tele- 
graph company  upon  the  poles  of  an- 
other, 632 

Tenants,  see  infra,  As  Between  Landlord 

and  Tenant. 
Tenants  in  common,  673 
Time  of  removal,  see  infra,  As  Between 

Landlord  and  Tenant. 
Trade  fixtures,  644 

Annexation  by  mortgagor  and  mortgagee, 
670 

'As  between  heir  and  personal  representa- 
tive, 635 

:As  between  life  tenant  and  remainderman, 

•  638 

Conveyance,  mortgage,  or  sale  of  realty, 
663 

Intention  of  tenant,  643 
Landlord  and  tenant,  642 
Removal  must  not  injure  realty,  643 
Stipulations  restricting  rights  of  removal, 
657 

What  is  meant  by  the  term  trade,  644 
Trespass,  681 
Trover  and  conversion,  678 

Articles  retaining  personal  character,  679 

Domestic  fixtures,  678 

Effect  of  wrongful  severance,  679 

In  general,  678 

Trade  fixtures,  678 
United  States : 

Erections  on  another's  land,  622 
Usages  and  customs : 

Conveyance,  mortgage,  or  sale  of  realty, 
670 

Landlord  and  tenant,  661 
Vendor  and  purchaser,  see  infra,  FIXTURES 
in  Connection  with  Conveyance,  Mort- 
gage, or  Sale  of  Realty. 
Agreement  as  to  character  of  articles  an- 
nexed, 634 
Annexation  by  vendee  in  possession,  670 
Vendor's  liens,  673 
Waiver : 

Agreement  waiving  landlord's  rights,  654 
Water  pipes,  666 
Wills : 

Devisee's  right  to  fixtures,  635 
Windows,  605 

FLAGGING,  681 

FLAGMEN,  682 

FLANGE,  682 

1 


FLASH  NOTE,  682 
FLAT,  682 

FLAX  FACTORY,  682 
FLAXSEED,  682 
FLEE,  682 
FLESH,  682 
FLIGHT,  683 
FLOAT,  683  ' 

FLOATABLE  STREAMS,  683 
FLOATING,  683 
FLOATINGDEBT,  683 
FLOATING  LOGS,  683 
FLOATING  POLICIES,  104 
FLOATING  SECURITY,  683 
FLOODING  LAND,  684 

FLOODS,  685 

Actions,  see  infra.  Damages. 
Boom  companies,  692 

Boom  companies  not  insurers  against  in- 
juries to  riparian  owners,  692 
Erection  of  booms,  693 
Extraordinary  floods,  696 
Log  jams,  693 
Bridges : 

Extraordinary  floods,  695 
Insufficieni  bridge  causing  flood  of  neigh- 
bor's land,  690 
Railroads,  720 
Carriers  of  goods : 

Delay  in  furnishing  facilities,  723 
Delay  in  transit,  723 
Delay  in  transportation,  723 
Diligence  required  in  saving  goods,  722 
Duty  of  carrier  when  transportation  is  in- 
terrupted by  flood,  723 
Liability  of  carrier  for  loss  or  damage  to 
goods,  721 

Loss  or  damage  from  extraordinary  floods, 
721 

Proximate  and  remote  causes,  722 
Where  carrier's  negligence  has  exposed 
goods  to  peril,  722 
Carriers  of  passengers : 

Liability  of  railroad,  720 
Collected  water,  see  infra.  Dams. 
Contributory  negligence,  714 
In  cutting  ditches,  714 
In  erection  of  buildings,  715 
In  not  preventingor  limiting  damages,  714 
In  planting  crops  upon  land   liable  to 

oveiflow  714 
Proximate  and  remote  cause,  697 
Crops : 

Damages  from  the  destruction  of  a  crop, 

709  ,  .  . 

Damages  from  the  destruction  of  or  injury 

to  crops,  706 
Growing  crops,  709 
Interest,  700 
Measure  of  damages,  709 
Planting  crops  upon  land  liable  to  over- 
flow, 714 

When  crop  is  more  or  less  matured,  709 
Where  crop  is  injured  but  not  destroyed, 
710 
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FLOODS,  confd. 
Culverts : 

Extraordinary  floods,  695 
Insufficient  culvert  causing  flood  of  neigh- 
bor's land,  6go 
Municipal  corporations,  6gr 
Railroads,  720 
Damages,  702 

Against  whom  recovery  may  be  had,  704 
Compensation  a  basis  of  recovery,  705 
Consequential  injury  to  land,  702 
Continuing  injuries,  703 
Crops,  706,  709 

Damages  for  destruction  of  crops,  709 
Damages  for  injury  to  land  itself,  706 
Damages  from  the  destruction  of  or  injury 

to  crops,  706 
Elements  of  recovery,  705 
Evidence  in  respect  to  amount  of  damages, 

V~. 

Injuries  from  negligence  and  want  of  skill 

in  construction,  702 
Injury  must  be  sustained,  702 
Lessee's  liability,  705 
Lessor's  liability,  705 

Liability  of  joint  and  several  tortfeasors, 

705 

Measure  of  damages,  705 
Mode  of  computation  for  injury  to  land, 
707 

Mode  of  computation  of  damages,  707 

Mode  of  computation  where  land  has  been 
permanently  injured,  708 

Mode  of  computation  where  land  is  merely 
temporarily  injured,  708 

Mode  of  computing  damage  for  the  de- 
struction of  crops,  709 

Nominal  damages,  706 

Permanent  and  temporary  injuries  distin- 
guished,  703 

Prospective  damages,  707 

Proximate  and  remote  damages,  705 

Receiver's  liability,  705 

Recoverable  by  action,  702 

Recoverable  in  condemnation  proceedings, 
702 

Recovery  against  subsequent  purchasers 
when  injuries  permanent,  703 

Recovery  against  subsequent  purchasers 
when  injury  is  temporary,  703 

Respective  rights  of  landlord  and  tenant, 
704 

Vendee's  liability,  704 
Vendor's  liability,  704 
What  damages  are   too  remote  to  be 

allowed,  706 
When  cause  of  action  accrues,  702 
Who  may  recover,  703 
Dams,  689,  698 
Act  of  God,  700 
Damage  from  percolation,  700 
Extraordinary  floods,  696,  700 
Ground  for  liability,  699 
Ice  jams,  690 
Injury  to  wells,  701 

Liability  for  escape  of  collected  water  in 

England,  698 
Liability  for  escape  of  collected  water  in 

United  States,  608 
Liability  for  flooding  land  of  neighbor,  689 
Liability  for  negligent  construction,  700 
Liability  for  wilful  discharge,  701 
Measure  of  care  demanded,  699 


FLOODS,  confd. 
Bams,  cont'd. 

Owners  of  dam  not  insurers,  699 

Reservoirs,  699 

Riparian  owner's  liability,  689 
Unnatural  accumulation  of  water,  70I 
Defenses  for  flooding  land,  710 

Contributory  negligence,  see  infra,  ContribO. 

tory  Negligence. 
Damages  not  included  in  condemnation 

award,  710 
Easement  by  prescription,  710 
Former  recovery,  712 

Injuries  from  ditches  dug  by  plaintiff's 

permission,  711 

Necessity  of  notice  or  demand,  713 

Parol  licenses,  711 

Releases,  711 

Statute  of  limitations,  712 
Definition,  686 
Demand,  713 

Diversion  of  water,  see  infra,  LIABILITY  FOR 

Flooding  Lands  by  the  Obstruction  or 

Diversion  of  Water. 
Eminent  domain,  702 

Consequential  injury  to  land,  702 

Damages  included  in  condemnation  award 
as  a  defense,  710 

Damages   recoverable   in  condemnation 
proceedings,  702 

Injuries  from  negligence  and  want  of  skill 
in  construction,  702 
Escape  or  discharge  of  collected  water  (see 

infra.  Dams),  698 
Evidence,  715 

Character  of  flood,  717 

Evidence  of  subsequent  enlargement  of 
culverts,  716 

Expert  evidence,  716 

In  respect  to  defendant's  liability,  715 

In  respect  to  the  amount  of  damage,  717 

Nature  and  effect  of  obstruction,  715 

Non-expert  testimony,  717 

Sufficiency  of  evidence,  716 
Expert  and  opinion  evidence,  716,  717 
Extraordinary  floods,  687.  695,  721 

Escape  of  collected  water,  700 

Question  of  law  and  fact,  696 
Former  recovery  as  a  bar  to  action  for  dam. 

ages,  712 
Highways : 

Culverts,  691 
Ice  jams,  690 

Increasing  the  volume  of  streams,  698 
Injunction,  702 

Interest  upon  value  of  crop  destroyed,  709 

Joint  and  several  tortfeasors,  705 

Landlord  and  tenant : 

Effect  of  floods  upon  leases  of  land,  719 
Liability  of  lessor  and  lessee,  705 
Respective  rights  of  landlord  and  tenant, 
704 

Leases,  see  infra,  LANDLORD  AND  Tenant. 
Liability  for  flooding  land  (see  infra.  Dam- 
ages;  Defenses  for  Flooding  Lands; 
Evidence): 
Act  of  God  causing  escape  or  discharge  of 

collected  water,  700 
By  escape  or  discharge  of  collected  water; 
698 

By   increasing  the  volume   of  streams, 

698 

Damage  from  percolation,  700 
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FLOODS,  cont'd. 
liability  for  flooding  land,  cont'd. 

Degree  of  care  and  foresight  to  prevent 

escape  of  water,  699 
Injunction,  702 

Liability  for  escape  of  water  in  England, 
698 

Liability  for  escape  of  water  in  United 
States,  698 

Liability   for  negligent  construction  of 
dam,  700 

Liability  for  wilful  discharge  of  collected 
water,  701 

Liability  of  owners  of  irrigating  ditch,  702 
Remedies,  702 
Liability  for  flooding  land  by  obstruction  or 
diversion  of  water,  687 

Accumulations  in  the  stream,  6g2 
Booms,  see  infra.  Boom  Companies. 
Bridges  and  culverts  in  case  of  an  extra- 

ordinary  flood,  695 
Changing  bed  of  river,  694 
Character  of  flood  a  question  of  fact,  696 
Contributory  negligence  of  defendant,  697 
Dams,  689 

Dams  in  case  of  extraordinary  floods,  696 
Diverting  streams,  694 
Diverting  the  flow  of  flood  water,  695 
Duty  to  study  habits  of  stream,  688 
Erections  under  legislative  authority,  691 
Extraordinary  floods,  695 
Extraordinary  floods  a  question  of  fact,  696 
Frequency  of  violent  floods  must  be  con- 
sidered, 696 
Insufficient  bridges,  690 
Insufficient  culverts,  690 
Maintenance  of  waterways,  691 
Municipal  corporations,  694 
Municipal  corporations'  liability,  691 
Mutual  obligations  of  riparian  owners,  688 
Narrowing  passageway  for  water,  691 
Ordinary  floods,  688 
Overflow  of  stream,  687 
Removal  of  natural  barriers,  694 
Restoration  of  diverted  waters,  694 
Riparian  owner  cannot  divert  flood  water 

upon  land  of  another,  695 
Streams  and  surface  waters  distinguished, 
687 

Surface  waters,  697 

Definition  of,  687 

Watercourse : 

Definition  of,  687 

What  constitutes  a  watercourse,  687 

Wilful  and  negligent  obstruction  of  water- 
course, 688 
Licenses : 

Parol  licenses  to  flood  land,  711 
Limitation  of  actions,  712 
Logs  and  lumber,  see  infra,  Boom  COMPANIES. 
If  aster  and  servant : 

Liability  of  railroad  to  employee,  720 
Mills  (see  infra.  Dams): 

Refuse  from  mills,  692 
municipal  corporations : 

Liability  for  diverting  water,  694 

Liability  for  flooding  land,  691 
Wotice : 

Necessity    of    notice    where  lands  are 
flooded,  713 
Ordinary  floods  (see  infra.  Liability  for 
Flooding  Land  by  Obstruction  or  Di- 
version of  Water),  687,  688 


FLOODS,  confd. 
Prescription : 

Easement  by  prescription  as  a  defense  to 

flooding  land,  710 
Property  right  in  things  carried  away  by 

floods,  718 
Proximate  and  remote  causes,  722 
Questions  of  law  and  fact : 

Extraordinary  floods,  696 
Railroads  (see  infra,  Carriers  of  Goods): 
Bridges  and  culverts,  690,  695,  720 
Extraordinary  floods,  695,  721 
Liability  of  railroads,  720 
Duty  to  employees,  720 
Duty  to  passengers,  720 
Failure  to  discover  washouts,  721 
Waterways,  720 
Receivers,  705 
Releases,  711 

Reservoirs,  see  infra,  Dams. 
Res  judicata,  1X1 

Riparian  owners,  see  infra,  LIABILITY  FOR 
Flooding  Land  by  Obstruction  or  Di- 
version of  Water. 

Streams  and  surface  waters  distinguished, 
687 

Surface  water,  687,  697 
Things  carried  away  by  floods : 

Owner  of  things  carried  away  by  extra- 
ordinary flood  is  not  liable  for  damage 
done  by  them,  718 
Property  right  in  things  carried  away  by 
floods,  718 
Vendor  and  purchaser,  704 

When  subsequent  purchaser  of  land  may 
maintain  action  for  injuries,  703 
Washouts,  721 

Water  and  watercourses  (see  infra,  Liability 
for  Flooding  Land  by  Obstruction  ok 
Diversion  of  Water): 
Watercourses  defined,  687 

Wilful  discharge  of  water,  701 

FLOOR,  724 
FLOTSAM,  724 
FLOUR,  724 
FLOW,  724 
FLOWING,  724 
FLUE  POCKET,  725 
FLUID,  725 
FLUME,  725 
FLYING  SWITCH,  725 
FLY  WHEEL,  726 
FOAL  GETTER,  726 
F.  O.  B.,  726 
FODDER,  726 
FOENUS,  727 
FOETICIDE,  727 
FOG,  727 

FOLDCOURSE,  727 

FOLIO,  727 

FOLLOW,  728 

FOLLOW  THE  EVENT,  728 
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FOLLOW  TRUST  FUNDS,  729 

FOOD,  729 

FOOT,  730 
Set  on  fool,  730 

FOOTBOARD,  731 

FOOTING,  731 

FOOTPATH,  731 

FOOTPRINTS,  731 

FOR,  731 

Importing  a  condition,  734 
"  On  account  of,"  732 

FORBEARANCE,  739 

Consideration,  739 

FOR  CASH,  734 
FOR  CAUSE,  734 

FORCE  (see  Forcible  Entry  and  Detainer! 

740 

By  force,  741 
License  in  force,  741 
Turnpikes,  740 

FORCIBLE,  740 

FORCIBLE  ENTRY  AND  DETAINER,  74a 

Abandonment  of  possession,  751 
Actual  force,  see  infra.  Force  Necessary. 
Actual  possession,  see  infra,  Possession. 
Against  whom  brought,  766 
Agency : 

Against  whom  action  brought,  767 

Possession  of  agent,  751 
Appearance  of  violence,  762 
Breach  of  the  peace,  761 

Breaking  into  house,  see  infra,  FORCE  NECES- 
SARY. 

Criminal  prosecution,  745 
Damages,  772 

Damages  only  incidental,  773 
Double  damages,  774 
Double  rental  value,  774 
Elements  of  damage,  773 
In  general,  772 

Recovery  confined  to  natural  and  proxi- 
mate result,  773* 

Rents  and  profits  as  damages,  773 

Treble  damages,  774 

Waste  and  injury,  774 
Defenses,  774 

Possession  under  contract  to  purchase,  774 

Statute  of  limitations,  774 

Title  and  right  of  possession,  774 
Definition,  743 

Demand  for  possession,  see  infra,  NOTICE  TO 
Quit  and  Demand  for  Possession. 

Distinction  between  forcible  entry  and  forci- 
ble detainer,  743 

Duress,  see  infra.  Force;  Threats. 

Elements  of  forcible  entry  and  detainer,  see 
infra.  Force  Necessary;  Possession  Nec- 
essary. 

Entry  by  stealth,  763 

Executors  and  administrators : 
Possession  of,  751 

Fear,  see  infra.  Threats. 

Fences : 
Possession,  749 
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FORCIBLE  ENTRY  AND  DETAINER,^. 
Force  necessary,  757 

Actions  without  force,  764 

Acts  or  threats  causing  breach  of  peace. 

761 

Actual  force  necessary,  757 
Actual  force  unnecessary,  763 
Appearance  of  violence,  762 
Breaking  into  house,  760 
Breaking  into  outhouse,  761 
Breaking  into  unoccupied  house,  761 
Entering  a  room  through  a  hole  in  the  floor, 
760 

Entry  against  will  of  the  possessor,  763 

Entry  by  fraud,  763 

Entry  by  stealth,  763 

Facts  of  the  case  determine  force,  759 

Facts  showing  forcible  entry,  760 

Forcible  detainer,  763 

Forcible  entry  by  one  entitled  to  posses- 
sion, 763 
In  general,  757 
Mere  trespass,  760 

Peaceable  entry  by  one  entitled  to  posses- 
sion, 758 
Personal  violence,  761 
Person  need  not  be  put  in  fear,  762 
Purchaser  at  judicial  sale,  766 
Purchaser  at  mortgage  sale,  766 
Retaining  possession  by  force,  759 
Right  under  contract  to  enter  forcibly,  759 
Threats  and  appearance  of  violence,  762 
Unlawful  detainer,  764 
Violence  to  person  or  property,  762 
What  amounts  to  force  in  expelling  tenant 
759 

What  constitutes  actual  force.  759 
Foreclosure  of  mortgages,  828 
Fraud,  763 

Entry  by  fraud,  763 
Heirs,  possession  of,  751 
History,  744 
Husband  and  wife : 

Against  whom  action  brought,  768 
Indictment  for  forcible  entry  and  detainer 

745 

Joint  tenant  and  tenants  in  common  : 

Possession  of,  tenants  in  common,  752 

Judicial  sales,  755,  766 
andlord  and  tenant  (see  infra,  Unlawful 

Detainer): 
Demand  on  failure  to  pay  rent,  770 
Form  of  notice,  771 
Lessee  never  in  possession,  747 
Possession  of  tenant,  749,  752 
In  general,  752 
Tenant  at  will,  753 

Where  term  of  tenant  has  expired,  752 
Whether  tenant  must  bring  action,  753 
Proof  of  service,  772 

Service  by  leaving  copy  at  residence,  772 

Service  of  written  notice,  771 

Sufficiency  of  notice,  771 

Termination  of  tenancy  for  breach  of  cove- 
nant, 770 

Time  of  demand  or  notice,  771 

To  whom  notice  given,  771 

Two  notices  necessary,  770 

Upon  whom  service  of  notice  may  be 
made,  771 

Waiver  of  notice,  770 

When  notice  necessary  between  landlord 

and  tenant,  769 

Volume  Xlfl. 


Torcible  Entry  and  Detainer. 


INDEX. 


Foreclosure  of  Mortgages. 


FORCIBLE  ENTR  Y  AXD  DETAINER,o>«. 
Landlord  and  Tenant,  cont'd. 

When  notice  unnecessary  between  land- 
lord and  tenant,  769 
When  second  notice  necessary,  770,  771 
Legal  representatives : 
Possession  of,  751 
License,  768 

Limitations  of  actions,  774 
Married  women : 

Possession  of  married  women,  753 
Master  and  servant : 

Possession  of  servant,  751 
Mortgages : 

Unlawful  detainer,  766 
Notice  to  quit  and  demand  for  possession,  768 

Actions   in    which    notice  or  demand  is 
necessary,  769 

Necessity  for,  768 

No  demand  when  entry  illegal  and  forci- 
ble, 769 

Relation  of  landlord  and  tenant,  769 
Origin,  744 

Owner,  action  against,  768 
Personal  property,  768 
Possession  necessary  : 

Abandonment  of  possession,  751 

Actual  possession  necessary,  745 

Actual  residence,  750 

Continuous  presence,  750 

Evidence  of  title  to  show  character  of  pos- 
session, 756 

Evidence  of  title  to  show  extent  of  pos- 
session,  756 

Fences,  749 

General  rule  as  to  sufficient  possession 
748 

Illustrations  of  possession,  748 
Lessee  never  in  possession,  747 
Meaning  of  actual  possession,  745 
No  inquiry  as  to  right  of  possession,  756 
Possession  by  means  of  fences,  749 
Possession  of  a  married  woman,  753 
Possession  of  heirs  and  legal  representa- 
tives, 751 
Possession  of  part  of  land,  750 
Possession  of  servant  or  agent,  751 
Possession  of  tenant,  749.  752 
Possession  of  tenant  at  law,  753 
Possession  of  tenants  in  common,  752 
Purchaser  at  judicial  sale,  755 
Right  of  possession,  753 
Right  of  possession  not  involved,  756 
Scrambling  possession,  750 
Showing  character  or  extent  of  possession 

by  muniments  of  title,  754 
Statutes  as  to  possession,  747 
Title  not  involved,  753 
Use  of  pasture,  748 
What  constitutes  possession,  746 

Possession  under  contract  to  purchase,  774 

"  Put  in  fear,"  762 

Real  property,  768 

Restitution,  772 

Scrambling  possession,  750 

Sheriff: 

Liability  of,  767 

Statutory  definition,  743 

Tenants  in  common,  see  infra,  Joint  TENANTS 

and  Tenants  in  Common. 
Threats,  762 

Acts   or  threats   causing  breach  of  the 

oeace,  761 


FORCIBLE  ENTRY  AND  DETAINER,^. 

Threats,  cont'd. 

Examples,  762,  763 
Forcible  detainer,  763 
"  Put  in  fear,"  762 

Threats  and  other  indications  of  force,  763 
Title,  753 

Construction  of  various  statutes,  755 
Defenses,  774 

Evidence  of  title  to  show  extent  of  posses- 
sion, 756 

Evidence  of  title  to  show  right  of  posses- 
sion, 756. 
No  inquiry  as  to  title,  753 
Purchaser  at  judicial  sale,  755 
Title  as  showing  character  or  extent  of 

possession,  754 
When  right  of  possession  is  involved,  756 
Trespass,  760,  768 
Unlawful  detainer,  764 

Action  against  all  persons  holding  under 
tenant,  765 
Force  unnecessary,  764 
In  general,  764 

Persons  in  privity  with  tenant,  765 
Premises  rented  for  immoral  purposes, 
765 

Purchaser  at  judicial  or  mortgage  sale,  766 

Purchaser  of  reversion,  766 

Relation  of  landlord  and  tenant  necessary, 

765 

Vendor  and  purchaser : 

Possession  under  contract  of  purchase,  774 
Waiver  of  notice,  770 

FORCIBLE  MARRIAGE: 

FORCIBLE  TRESPASS,  775 

FOR  COLLECTION,  734 

FORECLOSURE  OF  MORTGAGES  (see 

Set-of;  Recoupment,  and  Counterclaim 
Fire  Insurancf),  776 
Acknowledgment  (see  infra,  Limitation  or 

Action)  : 

Invalid  acknowledgment  as  a  defense,  814 
Adverse  possession : 

Limitation  of  action,  792 
Advertisement  and  sale  under  power,  783 
Alteration  of  instruments : 

Alteration  of  mortgage  as  a  defense,  811 
Another  action  pending,  811 
Attorneys'  fees,  see  infra.  Decree. 
Chattel  mortgages,  829 
Conditions,  breach  of,  as  a  defense,  812 
Consideration  : 

"Want  or  failure  of  as  a  defense,  812 

Absence  of  consideration  a  complete  de- 
fense, 812 
Absence  of  warranty,  813 
As  against  an  assignee,  813 
Breach  of  conditions,  812 
Eviction  necessary,  812 
General  rule,  812 
Junior  mortgagee,  813 
Purchaser  of  the  equity  of  redemption, 
813 

Qualifications,  812 
Reliance  on  covenants  in  deeds,  812 
To  and  against  whom  defense  is  avail- 
able, 813 
Want  of  title,  812 
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FORECLOSURE  OP  MORTGAGES,  confd. 
Decree,  823 
Attorney's  fee,  823 

Amount  of  attorney's  fee,  824 
Contingent  provision,  823 
Contrary  stipulation,  824 
Discretion  as  to  enforcement  of  stipula- 
tion, 824 
Provision  for  attorneys'  fees,  823 
Reasonable  allowance,  825 
Validity  of   stipulation  for  attorney'* 
fees,  823 
Deficiency  judgments,  826 
Action  at  law  permitted  by  repealing 

statute,  826 
In  general,  826 

Repeal  of  statutes  authorizing  deficiency 
judgments,  826 

Retroactive  application  of  statute,  827 
Provision  for  payment  of  debt  in  gold,  825 

Statutory  provisions,  826 

Validity,  825 
Defenses : 

Alteration  of  mortgage,  8ri 
Another  action  pending,  811 
Consideration,  see  infra,  CONSIDERATION. 
Coverture,  814 

Defective  execution  and  registry,  814 
Delay  in  commencing  foreclosure  suit,  82a 

Duress,  815 

Foreclosure  of  collateral  mortgage,  816 

Forgery,  821 

Former  judgment,  815 

Fraud,  816 

Habitual  drunkenness,  817 

Illegality   as    between    mortgagor  and 

assignee  of  the  mortgage,  816 
Illegality  as  between  original  parties,  816 

Illiteracy  of  mortgagor,  817 
Incapacity  of  mortgagor,  817 
Insanity,  817 
Insufficient  defenses,  821 
Invalid  acknowledgment,  814 
Mistake,  817 

Payment  and  satisfaction,  see  infra,  PAY- 
MENT and  Satisfaction. 

Ultra  vires,  817 

Undue  influence,  816 

Usury,  see  infra,  Usury. 
Deficiency  judgments,  826 
Definition,  779 
Duress  as  a  defense,  815 
Effect  of  foreclosure,  829 
Ejectment,  783,  827,  828 
Election,  set-off,  805 
Entry,  783,  827 

Consent,  784 

Ejectment,  827,  828 

Execution,  829 

Forcible  entry  and  detainer,  828 

Introductory,  827 

Mandatory  injunction,  828 

Method  of  entry  cumulative,  839 

Methods  of  obtaining  possession,  828 

Receivership,  829 

Right  of  in  general,  827 

Time  of  entry  in  Washington,  828 

Writ  of  assistance  and  of  possession,  828 
Entry,  writ  of,  783 
Equitable  foreclosure,  780,  783 

Chattel  mortgages,  830 

Effect  of  foreclosure,  829 

Limitation  of  action,  787 

1230 


FORECLOSURE  OF  MORTGAGES,  contd. 

Evidence,  822 

Admissibility,  822 

Parol  evidence,  822 

Proof  of  payment,  822 

Weight,  822 
Fire  insurance,  see  Fire  INSURANCE. 
Forcible  entry  and  detainer,  828 
Foreclosure  suit  as  notice,  799 

Actual  notice,  799 

Constructive  notice  of  plaintiff's  claim,  79a 
In  general,  799 

Lis  pendens,  see  infra.  Lis  Pendens. 
Rule  independent  of  statutes,  799 
Statutory  provisions,  799 
Forgery,  821 

Former  judgment  as  a  defense,  815 
Former  suit  pending,  811 
Fraud : 

Defenses,  816 

Set-off,  808 
Illegal  contract : 

Illegality  as  a  defense  to  foreclosure,  tit 
Insanity  as  a  defense,  817 
Intoxication  as  a  defense,  817 
Introduction,  779 
Judgment,  see  infra,  DECREE. 
Judicial  foreclosure,  782 

Ejectment,  783 

Equitable  foreclosure,  783 

Quasi-judicial  foreclosure,  783 

Rule  nisi,  783 

Scire  facias,  783 

Strict  foreclosure,  782 

When  required,  782 

Writ  of  entry,  783 
Limitation  of  action,  784 

Action  barred  by  mortgage  period  only, 
786 

Commencement  of  period  of  limitation,  793 

Adverse  possession,  793 
Adverse  possession  by  mortgagor,  799 
Common-law  theory,  792 
Deed  intended  as  mortgage,  793 
Delay  caused  by  mortgagor,  792 
Extending  time  of  payment,  794 
Limitation  of   redemption  proceeding, 
793 

Option  of  mortgagee  to  foreclose.  793 

Option  to  foreclose  on  intermediate  de- 
faults, 793 

Rule  that  statute  begins  to  run  at  ma- 
turity of  date,  792 
Covenant  in  mortgage  to  pay  deb:,  791 
Debt  not  aciually  barred,  790 
Deeds  of  trust,  787,  790 
Deficiency  of  judgment,  788 
Effect  of  change  in  statute,  791 
Ejectment  to  foreclose,  790 
Enforcement  of   personal  liability  after 

debt  is  barred,  788 
Equitable  mortgages,  787,  790 
Expiration  of  time  pending  suit,  791 
Express  limitation,  785 
Foreclosure  against  grantee  of  mortgaged 

premises,  789 
Foreclosure  barred  when  debt  is  [barred 
.789 

Limitation  as  to  judicial  foreclosure,  788 

Minority  rule,  789 

Miscellaneous  liens,  787 

Origin  and  history  of  limitation,  784 

Period  of  limitation,  785 
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FORECLOSURE  OF  MORTGAGES,  cont'd. 
Limitation  of  action,  cont'd. 

Presumption  of  payment  after  limitation, 
784 

Probate  limitation,  791 
Redemption,  784 

Retrospective  effect  of  statute,  791,  792 
Sealed  instruments,  785 
Tolling  the  statute,  793 

Absence  of  mortgagor  from  state,  797 

Acknowledgment,  795 

Commencement  of  suit,  797 

Death,  797 

General  requisites  of  new  promise,  795 

Infancy,  797 

Junior  mortgagee,  798 

Mortgagor  after  conveyance  of  mort- 
gaged premises,  795 

New  promises,  795 

Part  payment  of  mortgage  debt,  794 

Record  of  payment  required,  794 

Statutory  provisions  as  to  new  promise 
or  acknowledgment,  796 

Suit  not  available  against  mortgagee  in 
possession,  798 

Time  of  acknowledgment,  797 

To  whom  acknowledgment  should  be 
made,  797 

To  whom  and  against  whom  statute  is 

available,  798 
To  whom  payment  should  be  made, 

795 

What  is  not  sufficient  new  promise  or 
acknowledgment,  796 

What  is  sufficient  new  promise  or  ac- 
knowledgment, 796 

Who  may  make  acknowledgemnt,  796 

Who  may  make  payment,  794 
Vendor's  lien,  787 

What  is  commencement  of  action,  780 
What  section  of  statute  applicable,  785 
When  bar  is  complete,  785 
When  right  to  foreclose  is  barred,  784 
Whether  note  or  mortgage  period  governs. 

785 

lis  pendens,  799 

Amendment,  800 
Description  of  premises,  800 
Duration  of  lis  pendens,  801 
Effect,  801 

Failure  to  file  notice,  799 

Filing  of  bill  and  service  of  process,  801 

Foreclosure  suit  constructive  notice  of 

plaintiff's  claim,  799 
Form  and  contents,  800 
Names  of  parties,  800 
Necessity,  799 

Neglect  to  file  the  statutory  notice,  800 

Office  of  notice,  799 

Operation,  801 

Parties  affected,  801 

Parties  not  affected,  802 

Place  of  record,  800 

Rule  independent  of  statute,  799 

Statutory  lis  pendens,  799 

Time,  801 

To  whom  available,  800 

When  notice  operates,  801 
Maine,  783,  784 
Mandatory  injunction,  828 
Married  women : 

Coverture  as  a  defense,  814 
Merger,  780 


ORECLOSURE  OF  MORTGAGES,  cont'd. 
Mistake : 

Mistake  as  a  defense,  817 
Mortgages : 

Mandatory  injunction,  828 
Mortgages  not  subject  to  foreclosure,  782 
Nature,  779 
New  Hampshire,  783 

New  promise,  see   infra,    LIMITATION  OF 

Action. 
Parol  evidence,  822 
Payment : 

Provision  for  payment  of  debt  in  gold,  825 
Payment  and  satisfaction,  818 

Evidence,  822 

Payment  before  and  after  maturity,  818 

Place  of  payment,  818 

Satisfaction  of  debts  secured  a  complete 

defense  to  foreclosure,  818 
Satisfaction  of  payment,  818 
Tender,  818 

To  and  against  whom  available,  819 
Payment  by  mortgagor  tolls  statute  as  to 

grantee  of  mortgaged  premises,  795 
Possession,  see  infra,  Entry. 
Eeceivers,  798,  829 

Entry  and  possession  of  mortgaged  prem- 
ises, 829 
Recording : 

Defective  registry,  815 
Eecords  (see  infra.  Lis  Pendens): 

Defective  record  as  a  defense,  814 
Recoupment,  see  infra,  Set-OFF,  RECOUPMENT, 

and  Counterclaim. 
Satisfaction,  see  infra.  Payment  and  Satis- 
faction. 
Scire  facias : 

Whether  scire  facias  is  a  foreclosure,  781 
Set-off,  recoupment,  and  counterclaim,  802 

Applicability  to  foreclosure  suit,  803 

Assignee  of  equity  of  redemption,  810 

Assignee  of  mortgage,  811 

Breach  of  collateral  agreements,  808 

Breach  of  covenant  as  to  title  or  incum- 
brances, 806 

Cases   involving   particular  equity  and 
special  circumstances,  809 

Chattel  mortgages.  808 

Connection  with  foreclosure  suit,  804 

Defects  in  quantity,  806 

Definition,  802 

Distinguished  from  defenses,  802 
Easements,  806 
Effect  of  limitation,  805 
Election,  805 

Enforcement  by  separate  suit,  805 
Foreclosure  as  counteiclaim,  805 
Foreclosure  of  deed  intended  as  mortgage, 

803 
Fraud. 808 
Guaranty,  810 
Improper  items,  809 
Injunction,  805 
Items  of  set-off.  806 
Judgments,  806 
Libel,  809 
Life  estates,  807 

Limitation  and  cancellation  not  a  set-off, 

802 

Measure  of  damages,  810 
Mere  delay,  810 

Miscellaneous  items  of  set-off,  809 
Miscellaneous  points,  811 
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FORECLOSURE  OF  MOKTG  \GES,  cont'd. 
Set-off,  recoupment,  and  counterclaim,  cont'd. 
Misrepresentations,  808 
Mortgage,  807 

Mortgage  by  husband  and  wife,  8ri 
Mortgages  to  secure  advances,  808 
Mortgagor,  810 

Mortgagor  released  from  personal  liability 

810 

Pendency  of  other  suits,  805 
Qualifications,  808 
Rents,  809 

Rules  of  law  followed,  804 
Rule  that   cross-demands  must  be  con- 
nected, 804 
Set-off  distinguished  from  payment,  803 
Tax  liens,  807 

Time  of  accrual  of  cross-demands,  804 
To  and  against  whom  right  is  available, 
810 

Unliquidated  damages,  809 
Usury  not  a  counterclaim,  802 
Want  of  title,  807 

Whether   cross-demands    must  be  liqui- 
dated, 805 

Statute  of  limitations,  see  infra.  Limitation 

of  Action. 
Strict  foreclosure,  779,  782 

Effect  of  foreclosure,  829 
Summary  foreclosure,  783 
Tender,  818 

Trust  deeds  and  power  of  sale  mortgages,  780. 

Advertisement  of  sale  under  power,  783 
Fire  insurance  policy,  780 
Invalid  sales,  781 
Limitation  of  action,  787 
Whether  the  term  "  foreclosure  "  includes 
exercise  of  the  power  of  sale,  780 
Ultra  vires,  8 17 
Undue  influence  : 
Defense,  816 
Usury,  819 

Against  whom  defense  is  available,  821 
Effect  of   usury  on    the   foreclosure  pro- 
ceeding, 819 
Estoppel,  821 

Generally  a  defense  and  not  a  cross-de- 
mand, 819 

Purchasers  of  mortgaged  property,  820 

Right  of  judgment  creditors  to  plead 
usury,  S20 

Right  of  junior  mortgagees  to  plead 
usury,  820 

Right  of  purchaser  assuming  mortgage  to 
plead  usury,  820 

Waiver,  821 

Who  may  urge  the  defense,  819 
Vendor's  liens : 

Limitation  of  action,  787 
Vivum  vadium,  782 
Welsh,  782 

What  the  term  includes,  779 

Abortive  advertisement,  780 
Action  for  possession,  782 
Equitable  foreclosure,  780 
Exercising  power  of  sale,  780 
Foreclosure  proceedings   not  terminated 

until  confirmation  of  sale,  781 
Invalid  sale,  781 
Limitation  of  action,  780 
Mere  commencement  of  proceedings,  781 
Merger,  780 

Modern  meaning  of  the  term,  780 

1232 


FORECLOSURE  OF  MO  RTG  AG  I  S,  onfd. 
What  the  term  includes,  rant',/. 

Proceedings  to  enforce  mechanic's  lien 

781 

Restrictions  in  fire-insurance  policies,  781 
Scire  facias,  781 
Strict  foreclosure,  779 
What  the  term  does  not  include,  781 
FOREGOING,  830 

FORKIGN,  830 

Definition,  917 

Executors  and  administrators,  917 
FOREIGN  ASSIGNMENTS,  831 

FOREIGN  ATTACHMENT,  832 

Foreign  judgments,  1023 

FOREIGN  BILLS,  832 

FOREIGN  CHARITIES,  833 

FOREIGN  CITIZEN,  831 

FOREIGN  COMMERCE,  833 

FOREIGN  CONTRACT,  833 

FOREIGN  CORPORATIONS,  834 
Actions  by  and  against  foreign  corporations,  891 

Effect  of  noncompliance  with  statutes,  892 
Liability  to  be  sued  where  corporation  is  doing 
business  in  domestic  state,  893 

Charter  provisions,  896 

Consolidated  corporations  and  corpora- 
tions existing  under  laws  of  several 
states,  896 

English  rule,  893 

Extraterritorial  effect  of  judgment,  895 
For  what   causes   of  action  residents 

may  be  sued,  896 
Modern  relaxation  of  common-law  rule 

895 

Rule  of  common  law  in  America.  894 

Statute  authorizing  service  of  process 
unnecessary,  895 

Sufficiency  of  service  to  support  juris- 
diction, 894 

Under  agreement  with  other  contracting 
party  to  be  suable  in  domestic  courts 
896 

Under  statutes   requiring  corporations 
to  maintain  known  place  of  business 
and  resident  agents,  894 
Liability  to  be  sued  where  corporation  is 

not  doing  business  in  the  state,  893 
License  to  do  business,  903 
Presumption  in  favor  of  corporate  con- 
tracts, 903 

Presumption  that  contract   is   not  ultra 

vires,  903 

Proof  of  compliance  with   statutory  re- 
quirements, 903 
Proof  of  corporate  existence,  901 

Admission,  901 

Certificate  of  incorporation,  901 
De  facto  evidence,  903 
Estoppel  to  deny  by  conduct,  901 
Highest  degree  of  evidence  unneces- 
sary, 903 
In  civil  cases,  901 
In  criminal  cases,  902 
Reputation  and  user,  902 
Reputation  in  criminal  cases,  903 
Statutory  license  to  do  business,  902 
Right  to  sue  for  torts,  892 
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FOREIGN  CORPORATIONS,  cont'd. 
Actions  by  and  against,  cont'd. 

Right  10  sue  for  what  causes  of  action,  892 
Right  to  sue  in  general,  891 
Suits  of  nonresidents  against  foreign  corpora- 
tions, 897 

Assumption  that  plaintiff  is  resident,  900 
Constitutionality  of  statutes  authorizing 
suit,  900 

Contract  abroad  tor  services  performed 

in  domestic  state,  900 
For  torts  committed  outside  of  domestic 

state,  897 

On  causes  of  action  arising  in  domestic 
state,  897 

On  contracts  made  outside  of  domestic 
state,  897 

Remedy  governed  by  domestic  laws,  898 
Right  of  suit  in  actions  of  statutory  au- 
thority, 897 
Statutes'  restricting   suits  to  specified 
cases,  898 

Suits  under  statutes  authorizing  suit  by 

nonresident,  898 
What  laws  govern  right  of  action,  898 
Acts  outside  of  state  granting  charter,  843 
Adoption,  see  infra,  Domestication  of  For- 
eign Corporations. 
Agents  : 

Statutes  against,  894 

Statutes  requiring  designation  of  agent, 
861 

Attachments : 

Attachment  by  nonresident  creditors,  907 
Consolidated  corporations,  906 
Corporate  stock,  907 

Exemption  of  foreign  corporations  from 

attachment,  906 
Foreign  debtors  include  foreign  corpora- 
tions, 906 
Liability  to  attachment,  906 
Lien  created  by  levy  of  attachment,  907 
Property  not  subject  to  attachment,  906 

Business,  see  infra.  Domestic  Statutes  Im- 
posing Restrictions  on  Right  to  do 
Business. 

Charter  (see  infra,  Powers): 

Statutes  requiring  filing  of  charter,  863 

Citizenship :  ... 
Citizen:  for  purposes  of  federal  jurisdic- 
tion, 844 
Examples,  844,  846 

For  what  purposes  considered  citizens,  844 
Not  citizens  within  privilege^  and  immu- 
nity clause  of  federal  constitution,  845 
States  may  discriminate  in  favor  of  do- 
mestic corporations,  845 
Collateral  attack  for  noncompliance  with 

statutes  imposing  restrictions,  878 
Comity  (see  infra,  Receivers),  837 

Cannot  exercise  powers  denied  to  domes- 
tic corporations,  839 
Cases  in  which  comity  will  be  denied,  839 
Cases  in  which  comity  will  be  extended, 
838 

Comity  presumed  to   exist  till  contr  / 

shown,  838 
Comity  sole  basis  of  recognition,  837^  _ 
Exercise  of  powers  outside  of  domiciliary 

iurisdiction  dependent  on  comity,  837 
May  exercise  charter  rights  if  not  against 

public  policy,  838 
Right  to  contract  in  other  states,  838 

13  C.  of  L.-78  1 


FOREIGN  CORPORATIONS,  cont'd. 

Conditions,  see  infra.  Domestic  Statutes 
Imposing  Restrictions  on  Right  to  do 

Business. 

Consolidated  corporations  (see  infra,  Domes- 
tic  Statutes  Imposing  Restrictions 
on  Right  to  no  Business): 
Attachments,  906 
Suits  against,  896 
Constitutional  law  : 

Constitutionality  of  statutes  prohibiting 
removal   of    cause    to   federal  courts, 
867 

Constitution  upheld,  864 

Delegation  of  legislative  authority,  865 

Equality  in  taxation,  865 

Equal  protection  of  the  laws,  864 

In  general,  863 

License  and  not  a  tax,  865 

Restrictions  on  right  to  do  business,  861 

Retaliatory  statutes,  863 

Right  of  state  to  impose  restrictions,  864 

Statutes  requiring  agreement  not  to  re- 
move causes  to  federal  courts,  867 

Suits  of  nonresidents  against  foreign  cor- 
porations, 900 
Contracts  (see  infra.  Domestic  Statutes  Im- 
posing Restrictions  on  Right  to  do 
Business): 

Right  to  contract  in  other  states,  838 
Contracts  must  be  sanctioned  by  domestic 

laws,  842 

Control  of  domestic  courts  over  internal  manage- 
ment of  foreign  corporations,  849 
Failure  to  obtain  remedy  in  domiciliary 

state,  850 
General  rule,  849 
Illustrations  of  general  rule,  850 
Receivers,  850 

Right  of  domestic  courts  to  determine 

powers  derived  from  charter,  851 
Statutory  authorization  necessary,  850 
Visitorial  powers,  849 

What  are  considered  affairs  relating  to  in- 
ternal management,  850 
Court  (see  infra,   Control  of  Domestic 
Courts  Over  Internal  Management 
of  Foreign  Corporations): 
Eight  of  domestic  courts  to  determine  powers 
derived  from  charter,  851 
Domestic  courts  may  determine  charter 

powers,  851 
Extraterritorial  effect  of  construction, 

851 

Right  to  acquire  and  hold  realty,  851 
Criminal  law : 

Proof  of  corporate  existence,  902 
Def-nse,  914 
Defiintion,  837 

Devise,  right  to  acquire  and  hold  lands  by 

devise,  856 
Dissolution  of  foreign  corporations,  908 

Abatement  of  suits  against  corporations, 

908 

Control  of  domestic  court  over  local  assets, 

908  . 
Domiciliary  state  al-ne  can  dissolve,  908 
E:  :     cf  decree  of  dissolution  in  domicil- 
iary state,  908 
Doing  business,  see  infra.  Actions  By  and 
Against  Foreign  Corporations;  Domes- 
tic Statutes  Imposing  Restrictions  on 
Right  to  do  Business. 
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FOREIGN  CORPORATIONS,  cont'd. 
Domestication  of  foreign  corporations,  884. 
Acts  held  not  to  constitute  domestication 
884 

Adoption  a  question  of  legislative  intent 
885  _ 

Adoption  of  foreign  corporation,  884 

Cases  where  foreign  corporation  held  do- 
mesticated by  legislation,  885 

Compliance  with  statutory  conditions  pre- 
cedent to  doing  business,  884 

Consolidated  corporation  a  corporation  of 
each  state,  887 

Consolidated  corporation  a  domestic  cor- 
poration, 888 

Consolidation  a  valid  exercise  of  legisla- 
tive power,  886 

Effect  of  adoption,  886 

Effect  of  consolidation  on  original  powers, 
privileges,  and  liabilities  of  component 
companies,  889 

Existence  of  consolidated  company  de- 
pendent upon  laws  of  each  state,  887 

Identity  of  component  corporations  not 
lost,  887 

Interstate  consolidation  of  corporations 
886 

Leasing  of  domestic  corporation's  prop- 
erty,  884  v 

Legislative  authority  for  consolidation 
necessary,  887 

Legislative  authority  to  lease  property, 
884 

License  to  construct  railroad,  884 
Maintaining  offices  and  doing  business, 
884 

Mere  grant  of  privileges  does  not  domes- 
ticate, 885 

Purposes  for  which  consolidated  corpora- 
tion is  domestic  corporation,  888 

Status  of  adopted  or  consolidated  corpo- 
rations for  jurisdictional  purposes,  889 

Whether  adopted  corporation  citizen  of 
state  adopting  for  jurisdictional  pur- 
poses, 890 

Whether  consolidated  corporation  a  citizen 
of  each  state  for  jurisdictional  purposes, 
890 

Domestic  statutes  imposing  restrictions  on  right 
to  do  business  (see  infra,  Actions  by  and 
Against  Foreign  Corporations),  860 
Acts  held  not  to  constitute  doine  business 
869 

Acts  held  to  constitute  doing  business,  873 
Acts  in  relation  to  insurance,  871 
Admission  of  foreign  corporations  discre- 
tionary with  legislature,  861 
Constitutional  limitations  of  rule,  861 
Effect  of  noncompliance,  875 

Contracts  in  case  of  compliance  with 

statutory  requirements,  880 
Contracts  made  after  revocation  of  au- 
thority, 880 
Corporation  estopped  to  set  up  its  own 

wrongful  acts,  878 
Effect  of  noncompliance  where  statutes 

impose  penalties,  875 
Effect  of  statutes  prohibiting  suit  in  case 

on  noncompliance,  880 
Estoppel  of  noncomplying  corporations, 


Executed  contracts,  880 
Introductory  statements,  875 
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FOREIGN  CORPORATIONS,  cont'd 
Kestnctions  on  right  to  do  business,  cont'd. 
Effect  of  noncompliance,  cont'd. 

Noncompliance  does  not  affect  fully  exe- 
cuted contract,  880 
Penalties,  875-876 

Penalty  denounced  by  statute  held  ex- 
clusive. 876 

Rule  that  noncompliance  only  suspends 
remedy,  877 

Rule  of  statutes  making  it  unlawful  to 
do  business  without  compliance,  875 

Rule  that  contracts  of  noncomplying 
corporations  are  void  if  statute  con- 
tains prohibition  but  imposes  no  pen- 
alty, 877 

Rule  that  corporation  cannot  set  up  non- 
compliance as  a  defense,  878 

Rule  that  noncompliance  only  affects- 
manner  of  proving  corporate  exist- 
ence, 878 

Rule  that  question   of  noncompliance 

cannot  be  raised  collaterally,  878 
Statutes  held  not  to  render  contracts 

unenforceable,  875 
Where  the  contract  is  enforceable  where 

contract  provides  for  penalty,  877 
Whether    other  contracting    party  is 

estopped  from  setting  up  noncompli- 

ance,  879 

Effect  of  statutes  on  manufacture  and  sale 

of  patented  articles,  874 
Enumeration  of  statutes,  861 
Examples  of  doing  business,  873-874 
General  rule,  860 
Institution  of  actions,  869 
Interstate  commerce,  861,  871 
Issuing  policies  of  insurance  on  contracts 

made  outside  of  state,  871 
Loans  negotiated  outside  state,  872 
Mandamus  to  compel  issuance  of  license 

on  complying  with  statutes,  868 
Miscellaneous  acts  which  are  held  not  to 

constitute  doing  business,  872 
Must  assent  to  terms  imposed  by  state, 

860 

Power  of  state    to    impose  restrictions 

860 

Proof  of   compliance  with    statutory  re~ 

quirements,  903 
Prosecution  of  actions,  869 
Restrictions  on  corporations  in  employ  of 

government,  861 
Restrictive  provisions  in  constitution  self- 
executing,  862 
Retaliatory  statutes,  863 

Constitutionality  of  statutes,  863 

Construction  of  statutes,  865 

Equal  protection  of  the  laws,  864 

Operation  of  statutes,  866 

Retaliatory   law   not   a   delegation  of 
legislative  power,  865 

Retaliatory  law  not  invalid  for  want  of 
equality  in  taxation,  865 

Right  of  state  to  impose  conditions  and 
restrictions  on    foreign  corporations, 

When  contingency  named   in  statute 

arises,  866 
Whether    retaliatory    law    imposes  a 
license  or  tax,  865 
Right  to  compel  issuance  of  license  or* 
complying  with  statutes,  868 
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FOREIGN  CORPORATIONS,  cont'd. 
Restrictions  on  right  to  do  business,  cont'd. 
Sales  of  merchandise  by  commercial  corpo- 
rations, 870 
Sales  through  itinerant  salesmen,  870 
Single  acts  of  business,  869 
Statutes  must  not  violate  state  constitu- 
tion, 861 

Statutes  requiring  agreement  not  to  re- 
move causes  to  federal  courts,  867 

Statutes  requiring  appointment  of  agent, 
862 

Statutes  requiring  designation  of  agent 
and  place  of  business,  861 

Statutes  requiring  filing  of  charter,  863 

Statutes  requiring  preferences  of  resident 
creditors  in  distribution  of  assets,  868 

Statutes  requiring  publication  of  state- 
ments of  affairs,  863 

Taking  mortgage  for  debt  due,  872 

Violation  of  interstate  commerce,  871 

What  constitutes  doing  business,  869 
Eminent  domain,  868 

Consolidated  company,  859 

Examples,  859,  860 

Right  of  eminent  domain,  858 

Statutes  denying  the  right,  859 

Statutes  giving  the  right,  858 
Estopped  to  set  up  its  own  wrongful  acts, 

878 
Estoppel : 

Application  of  doctrine  of  estoppel  to  con- 
tracts  of   noncomplying  corporations, 
878 

Estopped  to  deny  corporate  existence,  901 
Rule  that  corporations  cannot  set  up  non- 
compliance as  a  defense,  878 

Extraterritorial  existence,  837 

Find: 

Service  of  process,  49 
Fire  insurance : 

Excluding  insurer  from  doing  business  in 
the  state  where  he  refuses  to  pay  judg- 
ment against  him,  395 
Foreign  judgments : 
Jurisdiction,  990 
Garnishment,  908 
Insurance :  ' 

Domestic  statutes  imposing  restrictions  on 
right  to  do  business,  871 
Interstate  commerce,  889 

Domestic  statutes   imposing  restrictions 

on  right  to  do  business,  871 
Restriction  on  right  to  do  business,  861 
Judgments,  895-896 

Jurisdiction,  see  infra.  Control  OF  Domes- 
tic Courts  Over  Internal  Management 
of  Foreign  Corporations  ;  Corporations. 

Leases,  858 

Domestication  of  foreign  corporations,  884 
License : 

Retaliatory  statutes,  865 

Right  of  corporation  to  compel  issuance 

of  license  on  complying  with  statutes, 

868 

Limitation  of  actions,  904 

How  suits  by  foreign  corporations  affected 
by  domestic  statute  of  limitations,  905 

Right  of  foreign  corporations  to  plead  do- 
mestic statute  of  limitations  as  a  de- 
fense, q04 

Service  of  process  the  test  of  right  to  plead 
statute,  904 
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FOREIGN  CORPORATIONS,  cont'd. 
Loans : 

Domestic  statutes  imposing  restrictions  on 
right  to  do  business,  872 
Management,  see  infra.  Control  of  Domes- 
tic Courts  Over  Internal  Management 
of  Foreign  Corporations. 
Mandamus : 

Right  of  corporations  to  compel  issuance 
of  license  on  complying  with  statutes, 
868 
Meetings : 

Outside  of  state  granting  charter,  843 
Mortgages,  854 

Effect  of  noncompliance  with  statutory 
conditions  precedent  to  doing  business, 
855 

Right  to  acquire  mortgages,  854 
Right  to  mortgage  corporate  property,  856 
Right  to  take  mortgages  by  way  of  invest- 
ment or  as  security,  854 
Right  to  take   mortgages  derived  from 

right  to  sue,  855 
Right  to  take  mortgages  in  domestic  state, 
854 

Taking   mortgages  in   contravention  of 
charter  powers,  855 
Name : 

Right  to  protection  of  corporate  name,  849 
National  corporations : 

Status  of  corporations  created  under  fed- 
eral laws,  846 
Nonresidents,    see   infra,  Actions  BY  AND 

Against  Foreign  Corporations. 
Organization  : 

Outside  of  state  granting  charter,  843 
Patents  : 

Domestic  statutes  imposing  restrictions  on 
right  to  do  business,  874 
Payment : 

Right  to  take  real  estate  in  payment  of 
debts,  852 
Penalties  : 

Effect  of  noncompliance  with  restrictions 
of  right  to  do  business,  875 

Liability  of  noncomplying  foreign  corpo- 
rations and  their  agents  to  penalties,  883 

Where  statutes  impose  penalties,  875 
Persons : 

Equal  protection  clause  of  federal  consti- 
tution, 846 
Place  of  business : 

Statutes  against,  894 

Statutes  requiring  designation  of  agent, 
861 

Powers,  see  infra,  Domestic  Statutes  Im- 
posing Restrictions  on  Right  to  Do 
Business;  Real  Property. 
Capacity  to  transact  ordinary  business, 
844 

Cases  in  which  comity  will  be  extended, 

838 

Charter  requirements  to  be  followed,  839 
Contract  must  be  sanctioned  by  domestic 
laws,  842 

Corporate  acts  outside  of  state  of  organ- 
ization, 843 
Corporations  must  accept  responsibilities 

imposed  by  domestic  laws,  842 
Exercise  of  powers  outside  of  domiciliary 

jurisdiction  dependent  on  comity,  837 
Extraterritorial  effect  of  domiciliary  laws 
in  conflict  with  state  laws,  841 
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FOREIGN  CORPORATIONS,  cont'd. 
Powers,  cont'd. 

Extraterritorial  existence,  837 

For  what  purpose  considered  citizens,  see 

infra,  CITIZENSHIP, 
Higher  rate  of  interest,  840 
Holding   meetings   outside   of  domestic 
state,  843 

How  far  dealings  governed   by  general 

laws  of  domiciliary  state,  841 
Incapacity  to  perform   corporate  acts  in 

domestic  state,  843 
Incapacity  to  transact  ordinary  business, 

844 

Limitations  of  powers  by  charter  and  gov- 
erning laws,  839 

Organization  outside  of  domestic  state, 
843 

Persons  within  equal  protection  clause  of 

federal  constitution,  846 
Powers  denied  to  domestic  corporations, 

839 

Right  of  domestic  courts  to  determine  powers 
derived  from  charter,  851 

Domestic  courts  may  determine  charter 

powers,  851 
Extraterritorial  effect  of  construction. 

851 

Right  to  acquire  and  hold  realty,  851 
Status  of  corporation  created  under  fed- 
eral laws,  846 
Status  of  corporations  organized  by  do- 
mestic citizens  under  laws  of  foreign 
state,  846 

Status  of  domiciliary  state  have  no  extra- 
territorial operation,  843 
Subjection  to  laws  of  domestic  state,  842 
Who  bound  by  notice  of  charter  provi- 
sions, 840 
Powers  of,  837 

Preferences  of  resident  creditors,  868 
Proceedings  in  rem,  905 

Proof  of  corporate  existence,  see  ACTIONS  BY 
and  Against  Foreign  Corporations. 

Public  policy : 
Devise,  857 

Real  property,  852,  853 
Real  property,  851 

Acquiring  land  for  corporate  purposes,  852 
By  what  considerations  right  to  acquire 

and  hold  is  determined,  851 
Determination  by  domestic  courts  of  right 

of   corporation    to    acquire   and  hold 

realty,  851 
Effect  of  public  policy  on  right,  853 
In  general,  851 

Limitations  and  prohibitions  imposed  oy 
domestic  laws,  854 

Limitations  imposed  by  charter  and  gov- 
erning laws,  853 

Mortgages,  see  infra,  Mortgages. 

Public  policy,  852,  853 

Restrictions  in  charter,  853 

Restrictions  in  local  laws,  854 

Retrospective  acts,  852 

Right  affected  by  public  policy,  852 

Right  in  respect  to,  851 

Right  of  eminent  domain,  see  infra,  Emi- 
nent Domain. 

Right  to  acquire  and  hold  lands  by  devise, 
856 

Right  to  act  as  trustee,  858 
Right  to  take  leases,  858 
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FOREIGN  CORPORATIONS,  cont'd. 
Real  property,  cont'd. 

Right  to  take  real  estate  in  payment  of 

debts,  852 

Whether  conveyance  to  corporation  is  void 
or  voidable,  853 
Receivers : 

Ancillary  receivers,  910 

Appointment  by  domestic  court,  909 

Appointment  by  domestic  court  where 
domiciliary  receiver  has  not  been  ap- 
pointed, 909 

Cases  to  which  comity  will  be  extended 
912 

Cases  to  which  comity  will  not  be  ex 
tended,  912 

Comity  the  basis  of  recognition,  911 

Estopped  to  recover  subscription,  912 

Foreclosure  of  mortgage,  913 

Grounds  for  appointing  receiver,  910 

Insurance  assessment,  913 

Power  of  domestic  courts  to  appoint  re- 
ceiver, 909 

Recognition  of  receivers  appointed  in 
domiciliary  state,  911 

Right  and  powers  of  ancillary  receivers, 
910 

Rights  as  between  receiver  and  citizen  of 

same  state,  913 
Rights  in  property  reduced  to  possession, 

913 

Rights  of  domestic  creditors  as  against 

foreign  receiver,  912 
Suit  on  judgment,  913 

Restrictions  on  right  to  do  business,  see  infra. 
Domestic  Statutes  Imposing  Restric- 
tions on  Right  to  do  Business. 

Retaliatory,  statutes  see  infra,  DOMESTIC  STAT- 
UTES Imposing  Restrictions  on  Right  to 
do  Business. 

Rule  that  other  contracting  party  is  estopped 
from  setting  up  noncompliance  ,  879 

Services  on  corporations,  see  infra.  Actions 
By  and  Against  Foreign  Corporations. 

Status  of,  837 

Status  of  corporations  created  under  federal 

laws,  846 

Status  of  corporations  organized  by  domestic 
citizens  under  laws  of  foreign  state,  846 

Corporations  organized  to  do  business 
anywhere  except  in  domiciliary  state,  847 

Corporation  organized  to  do  business  for- 
bidden by  domestic  laws,  847 

Corporation  organized  to  do  business  solely 
in  domestic  state,  847 

Fraud  on  incorporating  state,  847 

Incomplete  incorporation,  846 

Not  recognized  as  a  legally  constituted  cor- 
poration, 847 

Partnership  liability,  847 

Why  organization  considered  void,  847 
Statutes,  see  infra.  Actions  By  and  Against 

Foreign  Corporations;  Domestic  Stat- 
utes Imposing  Restrictions  on  Right  to 

do  Business. 
Statutes  of  limitations,  see  infra,  Limitation 

of  Actions. 
Suretyship  (see  infra,  Domestic  Statutes 
Imposing  Restrictions  on  Right  to  do 
Business. 

How  noncompliance  with  statutes  affects 
rights  of  corporation  as  against  its  agent 
and  his  sureties,  882 
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FOREIGN  CORPORATIONS,  cont'd. 
Taxation  : 

Consolidated  corporations,  888 
Torts : 

Actions,  892  _ 

Suits  by  nonresidents  for  foreign  torts,  898 
Trusts  and  trustees : 

Right  to  act  as  trustee  holding  realty,  858 
Ultra  vires :  . 

Presumption  that  contract  is  not  ultra 
vires,  903 

United  States,  see  infra,,  National  Corpora- 
tions. 
War,  860 

Wills  :  e  , 

Right  to  acquire  and  hold  land  by  devise,  850 

Charter,  856 
•  Examples,  857,  858 

In  general,  856  »> 
Limitation  by  laws  of  domestic  state,  857 
Prohibition  by  domiciliary  statute,  857 
Public  policy,  857 
Right  to  acquire  and  hold  personal  prop- 
erty by  bequest,  858 

FOREIGN  DEALERS,  831 

FOREIGN  DIVORCE,  914 

FOREIGNER,  914 

FOREIGN  EXCHANGE,  914 

FOREIGN  EXECUTORS  AND  ADMINIS- 
TRATORS, 915 
Accounting,  961 

Ancillary  administrator  who  is  also  domi- 
ciliary representative,  962 

Assets  received  by  ancillary  administrator 
under  domiciliary  appointment,  962 

Conclusiveness  of  settlement  in  one  juris- 
diction as  to  other  jurisdictions,  964 

Equity  jurisdiction  to  compel  foreign 
representatives  to  account,  963 

Foreign  assets  voluntarily  paid  or  delivered 
to  domestic  representative,  963 

Foreign  representatives  chargeable  as 
trustee  in  equity,  964 

General  subject,  961 

Probate  courts,  961 

Representatives    ordinarily  accountable 
only  in  jurisdiction  of  appointment,  961 
Residue  after  paying  creditors  in  ancillary 

jurisdiction,  962 
Taking  ancillary  letters  after  collection  of 
foreign  assets,  963 
Actions,  see  infra.  Collections  of  Assets 
Actions  against  foreign  executors  and  adminis- 
trators, 957 
Exceptions  at  law,  960 
Exceptions  to  rule  of  exemption,  959 
Exemption  from  liability  to  suit,  957 
Foreign  representative  chargeable  as  ex- 
ecutor de  son  tort,  960 
Foreign  representative  moving  residence 

and  bringing  assets  into  state,  958 
Limitation  of  general  rule,  959 
Pending    action    cannot    be  continued 
against  foreign  representative   of  de- 
cedent,  958 
Process  served  personally  on  decedent,  950 
Statutory  liability  to  be  sued,  960 
Suits  in  equity  against  foreign  represent- 
atives, 959 
Voluntary  submission  to  suits,  961 
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FOREIGN  EXECUTORS,  ETC.,  cont'd. 
Actions  by  foreign  executors  and  administrators, 

945  .  . 

Action   by  representative  as  devisee  or 

legatee,  952 

Action  for  death  by  wrongful  act,  953 

Action  on  judgment  recovered  in  jurisdic- 
tion where  letters  were  granted,  952 

Actions  not  in  representative  capacity,  950 

Admiralty  proceedings,  948 

Allegations  as  to  representative  character 
treated  as  surplusage,  951 

At  common  law,  945 

Bills  and  notes,  952 

Capacity  acquired  pending  action  at  law, 

949  ... 
Capacity  acquired  pending  suit  in  equity, 

948 

Consent  of  parties,  947 

Considerations  of  policy,  948 

Disability  exists  only  when  action  is  in 

right  of  decedent,  951 
Disability  in  general,  945 
Examples,  947,  948 

Executor  or  administrator  cannot  sue  out 
of  jurisdiction  in  which  he  was  ap- 
pointed, 945 

Incapacity  relates  to  special  proceedings  as 
well  as  actions,  947 

Infringement  of  patent  issued  to  adminis- 
trator, 951 

Notes  made  or  indorsed  to  executor  or  ad- 
ministrator, 951 

Notes  payable  to  bearer,  952 

Property  removed,  951 

Property  removed  from  jurisdiction  of  ap- 
pointment, 951 

Representatives  cannot  sue  in  federal 
court  sitting  in  another  state,  947 

Rule  applicable  to  executors  as  well  as  ad- 
ministrators, 947 

Rule  founded  on  personal  disability  and 
not  on  defect  of  title,  948 

Statutory  authority  to  sue,  953 

Bond    for    faithful    administration  of 

assets  received,  956 
Bond  to  pay  debts  owing  to  citizens, 

956 

Cause  of  action  not  given  by  law  of 
domicil,  967 

Causes  of  action  not  within  enabling 
statutes,  957 

Death  of  foreign  executor  or  adminis- 
trator pending  action,  954 

Evidence  of  representative  character, 

955 

Filing  letters  considered  merely  as  a 

rule  of  evidence,  955 
Filing  letters  held  a  condition  precedent, 

955  ,.  .  ...    -  . 

Filing  letters  pending  suit  authorized  by 

terms  of  statute,  955 

In  general,  953 

No  authority  to  sue  after  ancillary  grant, 

957 

No  right  to  sue  if  subject-matter  would 

not  be  assets,  957 
Requirement  as  to  filing  letters  held  not 

a  condition  precedent,  955 
Scope  and  effect  of  statutes,  956 
Unconditional  authority  to  sue  given  to 
foreign  representatives,  954 
Waiver  of  objections  to  disability,  950 
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FOREIGN  EXECUTORS,  ETC.,  cont'd. 
Ancillary  (sec  infra,  Appointment  of  An- 
cillary Representatives;  Territorial 
Limitation  of  Authority  of  Represen- 
tative): 
Ancillary  administrator,  916 

Judgment   against  administrator  in  one 
jurisdiction  not  evidence  against  admin- 
istrator in  another  jurisdiction,  920 
Privity  between  different  administrations, 
920 

\        Privity   between   executors   in  different 
states,  921, 
Where  ancillary  letters  of  administration 
have  been  granted  there  is  no  privity 
920 

Appointment  of  ancillary  representatives,  921 

Ancillary  administration  founded  on  realty 
alone,  924 

Collateral  attack  for  errors  and  irregulari- 
ties in  proceedings,  928 

Collection  of  local  assets,  922 

Duty  of  domiciliary  representative  to  take 
out  ancillary  letters,  927 

Effect  of  ancillary  letters,  928 

Errors  and  irregularities  in  proceedings, 
928 

Evidence  of  right  to  ancillary  letters,  927 

Existence  of  local  assets,  921 

Failure  of  domiciliary  representative  to 
apply  for  letters,  927 

Filing  authenticated  copy  of  foreign  let- 
ters, 928 

Jurisdiction  to  grant  ancillary  letters,  921 
Necessity  of  ancillary  appointment,  922 
Preference  of  domiciliary  representatives, 
926 

Previous  domiciliary  grant  unnecessary, 

Property   brought   into    state   after  de- 
cedent's death,  923 
Protection  of  local  creditors,  923 
Revocation  of  ancillary  letters,  929 
Right  to  ancillary  letters,  926 
Situs  of  assets  for  purposes  of  granting 

administration,  924 
Situs  of  cause  of  action  for  death  by 

wrongful  act,  926 
Situs  of  claims  against  government  not 

local  assets  at  seat  of  government,  925 
Situs  of  debt  due  on  bill  or  note.  925 
Situs  of  leases,  925 
Situs  of  life  insurance  policy,  925 
Situs  of  simple  contract  debts,  925 
Situs  of  simple  contract  debts  secured  by 

mortgages,  925 
Statutory  limitation  not  applicable  to  an- 
cillary letters,  928 
Time  when  ancillary  appointment  may  be 

made,  928 
Validity  of  ancillary  letters,  928 
When  appointment  is  necessary  or  proper, 
921 

Assets,  see  infra.  Collection  of  Assets; 
Disposal  of  Assets  by  Ancillary  Repre- 
sentatives; Situs. 

Bills  of  exchange  and  promissory  notes  : 
Action  by  executor  or  administrator,  952 

Bonds,  930 
Actions  by,  956 
Amount  of  penalty,  930 
Bond  for  faithful  administration  of  assets 
received, 956 
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FOREIGN  EXECUTORS,  ETC.,  contd. 
Bonds,  cont'd. 

Bond  required  on  ancillary  grant  of  an- 
cillary letters  testamentary,  930 
Bond  to  pay  debts  owing  to  citizens,  956 
Necessity  of  bond,  930 

Omissions  of  an  administration  bond,  930 

Power  to  transfer,  943 

Property  covered  by  bond,  931 
Choses  in  action : 

Power  to  transfer  foreign  choses  in  action, 
942,  944 
Collateral  attack,  928 

Collection  of  assets  (see  infra,  Actions),  932 
Action  against  foreign  debtor  coming  into 
jurisdiction  of   domiciliary  representa- 
tive, 934 

Authority  of  local  administrator  exclusive 
of  foreign    domiciliary  representative. 

935 

Collections  by  ancillary  representatives, 

934 

Collections  by  foreign  representatives,  93a 
Duty  to  collect  foreign  debts,  934 
Foreign  domiciliary  representative  not  en- 
titled   to   receive  payment  as  against 
domestic  ancillary  administrator,  933 
Necessity  of  resorting  to  legal  proceedings, 
933 

Satisfaction  of  foreign  mortgages,  933 
Taking  peaceable  possession  of  personalty 

in  another  state,  934 
Voluntary  payment  by  foreign  debtors, 

932 

Conflict  of  law,  see  infra,  Territorial 
Limitation  of  Authority  of  Represent- 
ative. 

Death  by  wrongful  act : 

Action  by  representative,  953 
Situs  of  cause  of  action  for  death  by 
wrongful  act,  926 

Debts : 

Situs,  924,  925 

Disposal  of  assets  by  ancillary  representative, 
935 

Payment  of  debts,  935 
Ancillary  administrator  may  procure  an 
order  to  sell  real  estate  in  payment  of 

debts,  936 

Assets  transmitted  to  foreign  jurisdic- 
tion, 937 
General  rule,  935 

Law  of  places  where  representative  acts 

governs  as  to  payment  of  debts,  936 
Liability  to  local  creditors  limited  to 

local  assets,  936 
Nonresident  claimants,  937 
Right  to  pay  foreign  creditors,  937 
What  law  governs,  936 
What  law  governs  priorities,  937 
Besidue  after  payment  of  debts,  938 

Discretion  of  court  to  order  transmission 

of  residue,  939 
Distribution  by  ancillary  representative, 

940 

Distribution  governed  by  local  statutes, 

942 

Distribution  when  legatees  reside  within 
ancillary  jurisdiction,  940 

Exercise  of  discretion  dependent  on  cir- 
cumstances, 939 

Payment  of  local  creditors  before  trans- 
mitting assets  to  domicil,  940 
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FOREIGN  EXECUTORS,  ETC.,  confd. 
Disposal  of  assets  by  ancillary  representative,  con. 
Residue  after  payment  of  debts,  cont'd.^ 

Principal  representative  not  entitled  to 

residue  in  matter  of  right,  039 
Proceeds  of  real  estate,  940 
Rule  that  court  granting  ancillary  let- 

ters  cannot  order  distribution,  939  _ 
Transmission  of  residue  to  jurisdiction 

or  domicil,  938 
What  law  governs  in  distribution  of  per- 
sonalty, 9*1 
Distinction  between  principal  and  ancillary- 
administrations,  919 
Executor  de  son  tort : 

Foreign  representative  chargeable  as  ex- 
ecutor de  son  tort,  960 
Judgments : 

Judgment  against  administrator  in  one 
jurisdiction  not  evidence  against  admin- 
istrator in  another  jurisdiction,  920 
Situs,  924 

Jurisdiction,  see  infra,  APPOINTMENT  OF  AN- 

cillary  Representative* 
life  insurance : 

Situs  of  policy,  925 
Mortgages : 

Power  to  transfer,  943 
Official  bonds,  see  infra,  Bonds. 
Patents : 

Suit  for  infringement  by  administrator,  951 
Payment  of  debts,  see  infra,  Disposal  of  As- 
sets by  Ancillary  Representatives. 
Power  to  sell  or  transfer  property  in  foreign 
jurisdictions,  see  infra.  Sale  or  Transfer 
of  Property  in  Foreign  Jurisdictions. 
Private  international  law,  see  infra,  Terri- 
torial  Limitation  of  Authority  of 
Representative. 
Privity,  920 

Executors  in  different  states,  921 
Judgment  against  administrator  in  one 
jurisdiction  not  evidence  against  admin- 
istrator in  another  jurisdiction,  920 
No  privity  between  ancillary  and  domi- 
ciliary representatives,  920 
Privity  between  different  administrations, 
920  _ 
Peal  property,  see  infra,  Sale  or  TRANSFER 

of  Property  in  Foreign  Jurisdictions. 
Residue  after  payment  of  debts,  see  infra.  Dis- 
posal of  Assets  of  Ancillary  Repre- 
sentative. 
Eevocation  of  ancillary  letters,  929 
Examples,  929 
Fraud,  929 
In  general,  929 

Revocation  of  domiciliary  letters,  929 
Subsequent  grant  of  letters  testamentary 
at  domicil,  929  .  , 

Sale  or  transfer  of  property  in  foreign  jurisdic- 
tions, 942 
Power  of  sale  given  by  will,  944 
Power  to  transfer  bonds  and  mortgages, 

943 

Power  to  transfer  choses  in  action,  942 
Power  to  transfer  foreign  choses  in  action 

denied,  944 
Power  to  transfer  shares  of  stock,  943 
Probate  and  record  of  will  essential  to  sale 
of  real  estate  by  foreign  executor  under 
power,  944  c 
Sale  of  real  estate  under  order  of  court,  945 


FOREIGN  EXECUTORS,  ETC.,  cont  d. 
Sale  of  property,  cont'd. 

Statutory  authority  of  foreign  executor  to 
execute  power  of  sale,  945 
Situs  of  assets,  924 

Cause  of  action  for  death  by  wrongful  act, 
926 

Claims  against  government,  925 
In  general,  924 
Judgments,  924 
Leases,  925 

Life  insurance  policy,  925 
Simple  contract  debts,  925 
Situs  of  debt  due  on  bill  or  note,  925 
Specialty  debts,  924 
Tangible  property,  924 
Stock : 

Power  to  transfer,  943 
Territorial  limitation  of  authority  of  representa- 
tive, 916  _    _  , 
Administration    granted   in  jurisdiction 

other  than  domicil  is  ancillary,  919 
Common-law  rule,  916 
Countries  foreign  as  to  each  other,  917 
Execution   of    testamentary  powers  in 

foreign  country,  918 
Extent  of  doctrine  as  to  territorial  limita- 
tion, 918 
Foreign  denned,  917 

Letters  testamentary  or  of  administration 

have  no  extraterritorial  effect,  916 
Powers  resting  in  contract,  918 
Relation  of  the  several  parts  of  the  British 

Empire  to  each  other,  917 
Rule  that  ancillary  letters  relate  back,  918 
Sealing  in  one  country  grants  made  in  an- 
other, 919 
States  of  the  United  States,  917 
Statutory   modification  of  common-law 

rule,  919  . 
What  countries  are  foreign  to  each  other, 

917 

Title  of  ancillary  representatives,  931 

In  general,  931 

Property  of  decedent  brought  from  a 
foreign  jurisdiction,  931  t 

Title  to  assets  taken  into  other  jurisdic- 
tions, 931 

Title  to  local  assets,  931  ... 
Transfer  of  property  in  foreign  jurisdiction, 
see  infra.  Sale  or  Transfer  of  Property 
in  Foreign  Jurisdictions. 
United  States  court : 

Representative  cannot  sue  in  federal  court 
sitting  in  another  state,  947 
FOREIGN  GOVERNMENT,  831 

FOREIGN  GUARDIANS: 

Accounting,  973  m 

Actions  by  and  against  foreign  guardians 

966 

Common  law,  965 
Custody  of  ward,  966 

Discretion  of  court,  968 

Ward's  interests  the  first  consideration 

968 

When  custody  of  ward  will  be  given  to 
foreign  guardians,  967 
Duties  and  liabilities  of  foreign  guardians, 
973 

Guardians,  965 

Guardian's  authority  confined  to  country  or 
state  of  his  appointment,  965 
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FOREIGN  GUARDIANS,  cont'd. 
Guardian's  authority  confined  to  country  or  state 
of  his  appointment  (see  infra,  Recogni. 
tion  of  Foreign  Guardians  by  Comity- 
Rights  and  Powers  of  Foreign  Guard.' 
ians  by  Statute): 
Application  of  the  rule,  966 
Collection  of  moneys  of  ward,  967 
Custody  of  ward,  966 

Foreign  guardian  cannot  recover  from  an 

executor  or  domestic  guardian,  qbi 
Louisiana,  966 
Rule  stated,  965 
Suits  by  or  against,  966 
Recognition  of  foreign  guardians  by  comity,  967 
Discretion  of  court.  969 
Discretion  of  court  as  to  custody  of  ward, 

Funds  delivered  to  foreign  guardian,  968 
In  general,  867 

Recognition  of  authority  of  foreign 
guardian  over  ward's  property,  968 

Ward's  interests  the  first  consideration  in 
awarding  custody,  968 

When_  custody  of  ward  will  be  given  to 
foreign  guardian,  967 
Eights  and  powers  of  foreign  guardians  by  stat- 
ute, 969 

Authority  to  receive  legacies  and  distribu- 
tive shares,  971 

Authority  to  remove  ward's  personal  prop- 
erty, 971 

Authority  to  require  domestic  guardian  to 
account  and  deliver  ward's  property,  971 

Conditions  prerequisite  to  guardian's 
authority  to  act,  972 

Discretion  of  court,  972 

Grants  of  ancillary  letters  to  foreign 
guardians,  970 

In  general,  969 

Recognition  without  ancillary  letters,  970 
Sale  of  real  property,  971 
Security,  972 
Suits  by  and  against  foreign  guardians,  966 
FOREIGN  JUDGMENTS,  974 
Attions  on  foreign  judgments  (see  infra,  Im- 
peachment of  Foreign  Judgments).  1024 
Action  on  the  case,  1025 
Amount  of  recovery,  1036 
In  general,  1036 
Interest,  1037 
Penalty  of  bond,  1036 
Rate  of  interest,  1037 
Assignee  of  a  foreign  judgment,  1025 
Assumpsit,  1026 
Debt,  1026 
Defenses,  1026 

Burden  of  proof  as  to  lack  of  jurisdic- 
tion, 1029 
Counterclaim,  1036 
Defense  on  the  merits,  1027 
Defenses  available  in  original  action 
1027 

Defenses   must   be   specially  pleaded, 
1029 

Denial  of  identity,  1035 

Error  or  irregularity  in  trial  court,  1031 

Fraud  a  good  defense  when  available  in 

state  where  judgment  was  rendered, 

1030  _ 

Fraud  in  obtaining  judgment,  1030 
General  issue,  1027 
Lack  of  jurisdiction,  1028 
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FOREIGN  JUDGMENTS,  confd. 
Actions  on  foreign  judgments,  confd. 
Defences,  cont'd. 

Limitations  of  actions,  see  infra.  Limita- 
tion of  Actions. 
Nil  debet,  1027 
Nul  tiel  record,  1027 

Only  such  defenses  as  would  be  avail- 
able to  defeat  judgment  in  state  where 
rendered  admissible,  1026 

Payment,  1036 

Pendency  of  appeal,  1032 

Pendency  of  appeal  as  ground  for  stay 
of  proceedings,  1032 

Release,  1036 

Reversal  of  judgment,  1033 
Special  defenses,  1028 
What  defenses  are  permissible,  1026 
Foreign  judgment  a  good  cause  of  action 
1024 

Form  of  action,  1025 

Form  of  action  on  judgment  of  foreign 

country,  1026 

Form  of  action  on  judgment  of  sister  state 
1025 

Leave  of  court,  1025 
Proof  of  ownership  of  judgment,  1025 
Right  to  bring  action,  1024 
Whether  remedy  must  be  exhausted  in 
jurisdiction  where  judgment  was  ren- 
dered, 1025 
Admiralty,  see  infra.  Prize  Courts. 
Amount  of  recovery,  1036 
Appeal : 

Pendency  of  appeal  as  a  defense  to  the 
action  on  the  judgment,  1032 
Assignments : 

Action,  1025 
Assumpsit,  1026 
Attachment,  1023 

Attestation,  see  infra,  Proof  of  Foreigjt 

Judgments. 
Authentication,  see  infra.  Proof  of  Foreign 

Judgments. 
Certificate,  see    infra.   Proof   of  Foreigw 

Judgments. 
Conclusiveness  (see  infra.  Sister  State  June 

ments;    What  Judgments  Will  Be 

Recognized  and  Enforced-  What  Per 

sons  Are  Bound  by  Adjudication)  977 
Cases    holding   judgments    in  personam 

prima  facie  evidence  only,  980 
Development  of  the  rule  as  to  sister  state 

judgments,  981 
Early  fluctuations  of  the  doctrine  in  regard 

to  judgments  in  personam    in  foreign 

countries,  979 

Foreign  judgments  conclusive  on  the  mer- 
its, 977 

iudgment  in  rem,  979 
lodern  rule  as  to  conclusiveness  of  judg- 
ments in  personam,  980 
Principle  of  enforcement  of  foreign  judg- 
ments, 979 
Reason  for  conclusiveness,  978 
Rights  of  plaintiff  in  foreign  judgment  in 
rem,  979 

Title  obtained  by  virtue  of  judgment  in 

rem  cannot  be  questioned,  079 
What  matters  are  concluded,  10 10 

Condemnation    of     vessel    by  foreign 
court,  1011 

Examples,  1010 
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FOREIGN  JUDGMENTS,  cont'd. 
Conclusiveness,  cont'd. 

What  matters  are  concluded,  cont'd. 
In  general,  ioio 

Judgment  conclusive  only  as  to  matters 

directly  before  the  court,  ioio 
Matters  which  might  have  been  litigated 
but  were  not,  ioio 
Condemnation,  see  infra,  Prize  Courts. 
Confession  of  judgment,  1006 
Constitutional  law,  see  infra,  Sister  State 
Judgments, 

Credit:  .  .  , 

As  to  full  faith  and  credit  clause,  see  injra. 
Sister  State  Judgments. 
Damages,  1037 
Debt,  1026 
Decrees  in  equity : 

Conclusiveness  of.  1008 
Default: 

Enforcement  of  judgment  by  default.  too8 
Defenses,  see  infra.  Actions  on  Foreign 

Judgments. 
Definiteness.  1001 
Definition,  976 
Deputies : 

Attestation  by  deputy  clerk,  1042 
Divorce : 

Conclusiveness  of  decree  of  divorce,  1021 
Custody  of  infants,  1022 

Dormant  judgments,  1002 

Effect,  see  infra.  Conclusiveness;  What 
Judgments  Will  Be  Recognized  and  En- 
forced. 

Evidence,  see  infra,  Proof  of  Foreign  Judg- 
ments. 

Exemplification,  see  infra,  Proof  of  Foreign 

Judgments: 
Extent  to  which  foreign  judgments  will  be 
given  effect,  1008 
Foreign  judgment  must  be  given  same 

effect  as  it  had  at  home,  1009 
In  general,  1008 

Inquiry  as  to  effect  at  home,  1009 
Sister  state  judgment  need  not  be  given 
greater  effect  than  it  had  at  home,  1009 
Faith  as  to  full  faith  and  credit  clause,  see  in- 
fra, Sister  State  Judgments. 
Final  judgments,  1002 
Foreign  attachment,  1023 
[  Foreign  corporations : 
Jurisdiction,  990 
Forfeiture  (see  infra,  Prize  Courts).  1005. 
Former  suit  pending,  1016 
Fraud,  1030 

Fraud  in  obtaining  judgment  as  a  defense 

to  action  on  the  judgment,  1130 
Impeachment  for  fraud,  1048 
Full  faith  and  credit  clause,  see  infra,  Sister 

State  Judgments. 
Garnishment,  1024 

Garnishment  of  wages  exempt  where  de- 
fendant resides,  1024 
Jurisdiction,  1024 

Payment  by  garnishee  relieves  him  from 
further  liability  to  original  creditor,  1024 
Habeas  corpus : 

Adjudications  in  habeas  corpus  proceed- 
ings, 3021  . 
Impeachment  of  foreign  judgments  (see  infra. 
Actions  on  Foreign  Judgments),  1047 
Collateral  attack,  1047  ,  . 

Impeachment  for  error  or  irregularity,  1047 
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FOREIGN  JUDGMENTS,  cont'd. 
Impeachment  of  foreign  judgments,  cont'd. 
Impeachment  for  fraud,  1048 
Impeachment  for  lack  of  jurisdiction,  1048 

hi  rem  and  in  personam,  976 
Insolvency  and  bankruptcy,  1023 
Interest,  1037 

International  law,  judgment  violating,  1003 
Joint  debtor  acts,  1013 

Joint  defendants,  see  infra,  WHAT  PERSONS 

Are  Bounp  by  Adjudication. 
Judgments  in  personam,  see  infra,  Conclu-  t 

SIVENESS. 

Jurisdiction,  988 

Burden  of  proof  as  to  lack  of  jurisdiction- 
1029 

Decision  in  sister  state  as  to  jurisdiction 

conclusive,  995 
Duly  authenticated  record  prima  facie  evi, 

dence  of  jurisdiction,  904 
Effect  of  direct  adjudication  in  court  of 

sister  state  as  to  jurisdiction,  994 
Effect  of  recital  in  record  that  defendant 

appeared  by  attorney,  994 
Election  of  domicil  in  foreign  country  for 

specific  purpose.  1000 
Foreign  court  must  have  had  jurisdiction, 

988 

Full  faith  and  credit  clause  in  federal  con- 
stitution, 989,  992 
Garnishment  proceedings,  1024 
Impeachment  for  lack  of  jurisdiction,  991, 
1048 

Judgment  against   foreign  corporations, 

990 

Jurisdiction  of  court  of  foreign  country 

may  be  inquired  into,  992 
Jurisdiction  of  court  of  sister  state  may  be 

inquired  into,  992 
Lack  of  jurisdiction  as  a  defense,  1028 
No  presumption  in  favor  of  jurisdiction  of 

court  of  inferior  and  limited  jurisdiction, 

996 

No  presumption  of  jurisdiction  wheie 
such  jurisdiction  rests  solely  upon  stat- 
ute, 997 

Ohio  doctrine  as  to  effect  of  sister  state 
judgment  rendered  when  defendant  was 
not  before  the  court,  991 

Pleading  lack  of  jurisdiction,  1029 

Presumption  arising  from  appearance  of 
attorney,  998  _  , 

Presumption  as  to  continuance  of  juris- 
diction when  once  acquired,  998 

Presumption  as  to  jurisdiction,  995 

Presumption  as  to  jurisdiction  of  courts  of 
sister  states,  995 

Record  showing  jurisdiction  may  be  con- 
tradicted, 993 

Right  to  inquire  into  jurisdiction,  991 

Rule  that  foreign  court  must  have  had 
jurisdiction  not  modified  by  full  faith 
and  credit  clause,  989 

Sister  state  judgment  need  not  be  founded 
on  personal  service,  999 

View  that  jurisdiction  must  appear  from 
record,  998 

What  courts  are  presumed  to  be  of  general 
jurisdiction,  977 

When  judgment  must  affirmatively  ap 
pear,  996 

When  presumption  of  jurisdiction  cease?,. 
999 
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FOREIGN  JUDGMENTS,  coni'a. 
Limitation  of  actions,  1033 

Against  original  cause  of  action,  1033 
Particular  rules  in  various  jurisdictions, 
1034 

Statute   of   limitations  a  good  defense, 
1033 

What  statute  governs,  1033 
Local  laws : 

Rule  as  to  judgment  founded  on  local 
laws,  1004 
Merger  of  original  cause  of  action,  1014 
Parol  evidence,  1041 

Far  ties,  see  infra,  WHAT  PARTIES  ARE  BOUND 

by  Adjudication. 
Payment  as  ;t  defense,  1036 
Penalties,  1004 

Pendency  of  action  in  foreign  jurisdiction, 

1016 
Pleading : 

General  issue,  1027 
Presumption,  see  infra.  Jurisdiction. 
Privies,    see    infra,    What    Persons  ARE 

Bound  by  Adjudication. 
Prize  courts,  1019 

Conclusiveness  of  judgments  of  foreign 

prize  courts,  1019 
Condemnation   in    violation   of  interna- 
tional law,  1020 
When  sentence  does    not   clearly  show 
grounds  of  condemnation,  1020 
Probate  adjudications,  1022 

Appointment  of  administrator,  1022 
Probate  judgments  settling  accounts,  1023 
Probate  of  will  in  sister  state  must  be 
recognized,  1022 
Proof  of  foreign  judgments,  1038 
Judgments  of  foreign  countries,  1038 
Certificate  under  seal  of  authorized  offi- 
cer, 1038 
Copy  proved  to  be  true,  1038 
Exemplification,  1038 
Proof  of  signature  of  officer  and  seal, 
1040 

Proof  that  court  has  no  seal,  and  of  sig- 
nature and  authority  of  officer,  1040 

Seal  of  court,  1039 

Secondary  evidence,  1038 

When  entire  record-  must  be  produced, 
1040 

8ister  state  judgments,  1040 

Act  of  Congress  does  not  apply  to  judg- 
ments of  courts  not  of  record,  1046 

Attestation  by  deputy  clerk,  1042 

Attestation  of  clerk,  1042 

Certificate  held  insufficient,  1044 

Certificate  of  judge,  1043 

Effect  of  certificate,  1045 

Judge  must  certify  that  attestation  is  in 
due  form,  1044 

Judgments  of  territorial  courts,  1047 

Manner  of  authenticating  sister  state 
judgments,  1040 

Mode  of  authentication  prescribed  by 
act  of  Congress  not  exclusive,  1041 

Necessity  for  certificate  of  judge,  1043 

No  certificate  other  than  prescribed  by 
act  of  Congress  necessary,  1041 

Parol  evidence,  1041 

Person  signing  certificate  must  appear 
to  be  chief  justice,  1044 

Rule  when  court  has  no  clerk,  1045 

Seal  of  court,  1043 


FOREIGN  .TUROMENTS,  cont'd. 
Proof  of  foreign  judgments,  cont'd. 
Sister  state  judgments,  cont'd. 
Statutory  regulations,  1040 
What  attestation  of  clerk  should  con- 
lain,  1042 

Whether  entire   record   must  be  pro- 
duced, 1045 
Propriety  according  to  foreign  judgments 

1047 

Qui  tarn  action,  1005 
Recognizance,  1005 

Regularity,  see  infra,  What  Judgment  Will 

be  Recognized  and  Enforced. 
Release,  1036 
Rem  and  personam,  976 

Rem  and  personam,  see  infra,  CONCLUSIVE- 
NESS. 

Requisites  of  judgment,  see  infra,  WHAT 
Judgments  Will  Be  Recognized  and  En- 
forced. 

Ees  adjudicata,  1014 

As  bar  to  subsequent  action  by  defendant, 
1016 

Effect  of  foreign  judgment  as  res  adjudi- 
cata, 1014 

Effect  of  judgment  for  defendant.  1016 
Effect  of  judgment  for  plaintiff,  1014 
Effect  of  judgment  rendered  in  one  state 

during  pendency  of  action  in  another, 

1015 

General  rule  stated,  1014 

Judgment  for  defendant  in  court  of  United 
States  or  sister  state  court,  1016 

Judgment  for  plaintiff  as  merger  of  orig- 
inal cause  of  action,  1014 

Judgment  of  foreign  country,  1016 

Sister  state  judgment  for  plaintiff  as  bar 
to  subsequent  action,  1014 
Revenue  laws,  1006 

Seal,  see  infra.  Proof  of  Foreign  Judg- 
ments. 

Secondary  evidence,  see  infra.  Proof  of  For- 
eign Judgments. 
Sister  state  judgments  (see  infra,  Jurisdic- 
tion;   Proof  of  Foreign  Judgments; 
What  Judgments  Will  Be  Recognized 
and  Enforced;   What  Persons  Are 
Bound  by  Adjudication),  981 
Act  of  Congress  pursuant  to  full  faith  and 

credit  clause,  983 
Conclusiveness  of  sister  state  judgments, 
981 

Early  conflict  of  opinion  as  to  full  faith 

and  credit  clause,  983 
Form  of  action,  1025 
Full  faith  and  credit  clause,  982 
Articles  of  confederation,  982 
Court  rendering  foreign  judgment  must 

have  had  jurisdiction,  980 
Inquiry  as  to  jurisdiction  of  court  of 

sister  state,  992 
Judgments  of  courts  of  Indian  nations, 
1019 

Judgments  of  federal  courts,  roi8 
Judgments  of  state  courts,  1017 
Judgments  of  state  courts  of  inferior 

jurisdiction,  1019 
Judgments  of  territorial  courts,  1018 
Recognition  by  federal  courts  of  judg- 
ments of  state  courts,  1017 
To  judgments  of  what  courts  full  faitb 
and  credit  clause  applies,  1017 
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FOREIGN  JUDGMENTS,  cont'd. 
Sister  state  judgments,  cont'd. 

Judgment  cannot  be  recovered  in  state 
where  sister  state  judgment  is  sought 
to  be  enforced,  986 

Judgment  of  sister  state  conclusive  on  the 
merits,  983 

Judgment  of  sister  state  merely  a  debt  of 
record,  984 

Judgments  of  one  state  have  no  extrater- 
ritorial effect  as  judgments  in  another 
state,  986 

Modern  doctrine  as  to  sister  state  judg- 
ments, 983 

Original  statute  of  sister  state  judgments, 
981 

Probate  of  will,  1022 
Res  adjudicata,  1014 

Sister  state  judgment  as  a  contract,  986 
Sister  state  judgment  need  nol  be  given 

greater  effect  than  it  had  at  home,  1009 
View  that  sister  state  judgments  are  made 

only  prima  facie  evidence,  983 
View  that   sister  state  judgments  were 

placed  on   same   footing  as  domestic 

judgments,  983 
Stay  of  limitations,  see  infra,  Limitation  of 
Actions: 

Submission  to  jurisdiction  by  nonresident, 
999 

Validity,  see  infra,  What  Judgments  Will 

Be  Recognized  and  Enforced. 
What  judgments  will  be  recognized  and  enforced, 
986,  1001 

Decision  of  foreign  court  as  to  whether 
action  is  penal,  1006 

Decrees  in  equity,  1008 

Effect  of  proceedings  not  judicial  in  their 
nature  but  given  the  effect  of  judg- 
ments, 988 

Effect  of  unreasonable  delay  in  seeking  to 

enforce  judgment,  1008 
English  rule  as  to  judgments  repugnant 

to  natural  justice,  1004 
Foreign  court  must  have  had  jurisdiction, 

see  infra,  Jurisdiction. 
Forfeitures,  1005 
In  general,  986 

Judgment  clearly  erroneous,  1003 
Judgment  erroneously  construing  law  of 

country  in  which  it  is  sought  to  enforce 

them,  1003 

Judgment  for  maintenance  of  bastard, 
1005 

Judgment  in  qui  tarn  action,  1005 
Judgment  must  be  definite,  1001 
udgment  must  be  final,  1002 
udgment  must  be  upon  the  merits,  1002 
udgment  not  responsive  to  issues  pre- 
sented  by  pleadings,  1002 
Judgment  on  forfeited  recognizance,  1005 
Judgments  by  confession,  1006 
Judgments  by  default,  1008 
Judgments  founded  on  penal  laws,  1004 
Judgments  founded  on  purely  local  laws, 
1004 

Judgments  founded  on  revenue  laws,  1006 
Judgments  valid  and  enforceable  at  home, 
987 

Presumption  of  regularity  and  validity,  987 
Rule  as  to  dormant  judgments,  1002 
Sentence  of  prize  court,  1003 
There  must  be  an  actual  judgment,  988 

1 


FOREIGN  JUDGMENTS,  cont'd. 

What  persons  are  bound  by  adjudication,  1011 

Effect  of  judgment  against  joint  defend- 
ants reversed  as  to  one,  1012 
General  rule,  ion 
Joint  debtor  acts,  1013 

Judgment  against  joint  defendants  when 
all  were  not  served,  1012 

Judgment  in  persona?n,  ioit 

Judgment  in  rem  binding  on  all  the 
world,  1011 

Judgment  not  enforceable  against  de- 
fendant not  served,  1012 

Rule  as  to  judgment  against  joint  defend- 
ants, 1012 

When  sister  state  judgment  will  be  re- 
garded as  joint  and  not  several,  1012 

FOREIGN  LANGUAGE,  1049 

FOREIGN  LAWS  (see  Presumptions),  1050 
Attorneys : 

Competency  to  testify,  1070 
Authentication,  see  infra,  PROOF. 
Comity : 

Extraterritorial  force,  1054 
Common  law,  1052 

Presumptions,  1062 
Consuls,  1054 

Competency  to  testify  as  to  foreign  law, 
1071 
Definition,  1051 

Documentary  evidence  (see  infra,  Proof): 

Unwritten  law,  1071 
Evidence,  see  infra,  Foreign  Laws  of  Evi- 
dence; Proof. 
Extraterritorial  force,  1054 
Cession  of  sovereignty,  1055 
Comity  of  nations,  1054 
Consuls  and  ambassadors,  1054 
Exceptions,  1054 
General  rule,  1054 
Law  of  status,  1054 

Penal  laws  of  former  sovereignty,  1055 
Ships  of  war,  1054 
Foreign  laws  in  evidence  (seeinfra,  Judicial 

Notice;  Presumptions;  Proof),  1055 
Introductory,  1051 
Judicial  notice,  1055 

Case  law  of  states,  1055 
Domestic  or  municipal  laws  of  a  foreign 

nation,  1057 
Ecclesiastical  laws,  1056 
Federal  laws,  1056 

Foreign  laws  considered  as  facts  to  be 

proved  like  others,  1057 
Full  faith  and  credit,  1059 
Laws  judicially  noticed,  1055 
Laws  not  judicially  noticed,  1057 
Laws  of  former  sovereignty,  1056 
Laws  of  other  states  not  judicially  noticed, 
1058 

Lex  tnercatoria,  1056 
Maritime  law,  1056 
Non-domestic  laws,  1056 
Private  acts  of  Congress,  1058 
Private  acts  of  state  legislatures,  1057 
State  laws,  1055 
State  laws  inter  se,  1058 
Treaties,  1056,  1058 
United  States  laws,  1055 
lawyers : 

Competency  to  testify,  1070 
Ministers  and  ambassadors,  1054 
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Forgery, 


FOREIGN  LAWS,  cont'd. 
Notary  public,  1065 
Parol  evidence,  to6g 

Foreign  statutes,  1064 
Penal  laws  of  former  sovereignty,  1055 
Presumptions,  1060 

Law  of  sister  state  presumed  to  be  like  lex 
fori,  1060 

Presumption  as  to  common  law  in  states 
not  deriving  theircharter  from  England 
1063 

Presumption  as  to  existence  of  common 
law,  1062 

Presumption  as  to  laws  of  foreign  coun- 
tries, 1061 

Presumption  as  to  statute  law,  1061 

Presumption  extended  to  statutory  as  well 
as  to  common  law  1062 

Presumption  of  continuance  of  laws  106^ 
Proof:  '  J 

Authentication,  1067 

Admissibility  of  statute  as  published  by 

authority  of  government,  1067 
Federal  mode,  1068 
Generally,  1067 
Identification,  106S 
Modes  of  authentication,  1068 
Parol  evidence,  1069 
Unauthenticated  books  excluded,  1067 
Common  or  unwritten  law,  1069 
Clerks  of  courts,  1071 
Competency  of  witnesses,  1070 
Consuls,  1071 

Documentary  evidence,  1071 

Judicial  decisions,  1069 

Lawyers,  1070 
1  Laymen,  1071 

Magistrates,  1070 

Parol  evidence,  1069 

Presumption  that  law  is  unwritten,  1070 

To  whom  submitted,  1071 
Mode  of  authentication,  1064 
Parol  evidence,  1069 
Statute  or  written  law,  1064 

Best  evidence  required,  1064 

Books  containing  copies  of  statute  law, 
1065 

Books  of  foreign  law,  1065 

Burden  of  proof,  1066 

Mode  of  authentication,  1064 

Notary  public,  1065 

Official  books  admissible,  1065 

Parol  evidence,  1064 

Prevailing  rule,  1064 

Printed  copy,  1064 

Private  publications,  1066 

State  papers,  1066 

Statutory  provisions,  1066 
Treaties : 

Judicial  notice,  1056,  1058 
War  ships,  1054 
What  are  included,  105  r 

Common  law  of  England,  1052 
English  statutes,  1053 
Laws  and  customs  of  Indian  tribe,  1051 
Laws  of  another  country,  rosr 
Laws  of  another  state,  1051 
Laws  of  former  sovereignty,  1051 
Post-bellum  acts,  1053 
State  and  federal  laws  inter  se,  1053 
FOREIGN  LIEN,  1071 
FOREIGN  MINISTER,  1071 
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FOREIGN  MISSIONS,  107 1 
FOREIGN  PORT,  832 

Bottomry  and  respondentia,  832 
FOREIGN  TRADES,  833 
FOREIGN  WILLS,  1072 
FOREMAN,  1072 
FORESAID,  1072 
FORESHORE,  1072 
FOREST,  1072 
FORESTALLING,  1072 
FOREVER,  1072 

FORFEIT  (see  Forfeiture)  : 
Fish  and  fisheries  : 
States  exacting  forfeiture  of  vessels,  573 

FORFEITURE  (see  Fines  and  Penalties- 
Fire  Insurance;  Fixtures;  Forthcoming 
and  Delivery  Bonds),  1073 

Contracts,  1077 

Copyhold,  1079 

Definition,  1073,  1074 

Fine,  1075 

Foreign  judgments,  1005 
Liable  to  be  forfeited,  1080 
Liquidated  damages,  1077 
Penalties,  1075,  1076 
Punishment,  1075 
Seizures,  1079 
When  proper,  y  vests,  1077 

FORGE,  1080 

FORGERY,  1 08 1 
Agent,  1 102 

Authority  to  sign,  1084.  1102 
Alteration  of  instruments,  1090 
Authority  to  sign,  1084,  1087 
Bank  notes,  1097 

Bills  of  exchange  and  promissory  notes,  loofe 
Blanks : 

Filling  fraudulently,  1089 
Bonds,  1098 
Book  entries,  1098 
Books,  false  entries,  1092 
Capacity  for  injury,  1085,  11 12 

Calculated  to  deceive  persons  of  ordinary 
business  capacity,  1086 

Effect  of  misspelling  name,  1086 

Evidence,  1112 

No  one  need  be  in  fact  injured,  1085 
Resemblance  of  forged  to  genuine  instru- 
ment need  not  be  perfect,  1085 
Uttering,  1104 

Whether  person  capable  of  being  immedi- 
ately defrauded  essential,  1084 
Certificate,  1099 
Character,  testimonials  of,  1100 
Checks,  1097 

Civil  rights  and  liabilities  arising  out  of  forgery, 

1 105 
Estoppel,  1106 

Evidence  of  alleged  forger's  skill  in  imi- 
tating handwriting,  1106 
Forged  note  in  payment  of  debt,  1105 

Negligence,  1106 

Restoration  of  property  obtained,  1106 
Surrender  of  forged  note,  1106 

Deeds,  1097 
Definition,  1082 

Volume  XIII. 


Forgery. 


INDEX. 


Forgery. 


FORGERY,  cont'd. 
Due  bills,  1097 
Elements  of  the  offense,  1082 
Entries,  1092,  1098 
Estoppel,  1 106 

Evidence  (see  infra,  Witnesses): 

Evidence  of  possessing  other  forged  in- 

struments,  1103 
In  defense  of  suit  on  forged  note,  1106 
Other  forgeries,  nog 

Possession  of  or   uttering  other  forged 

paper,  11 10 
Presumption  arising  from  possession,  1113 
Proof  of  guilty  knowledge  and  fraudulent  in- 
tent, 1 108 

In  general,  1108 

Possession  of  or  uttering  other  forged 

paper,  1110 
Proof  of  other  forgeries,  1109 
Proof  of  uttering  on  trial  for  forgery, 

mo 

Surrounding  circumstances  bearing  on 
question  of  fraud  competent  evidence, 
1 108 

Proof  of  handwriting,  1 1 1  r 

Evidence  of  defendant's  pecuniary  con- 
dition, 1112 
Fictitious  name,  IT12 
Order  of  proof,  1113 
Parol  evidence,  nil,  1113 
Photographic  copy  of  note,  1111 
Presumption  arising  from  possession, 
1113 

Production  of  forged  instrument  and 

secondary  evidence  thereof,  1111 
Proof  of  existence  of  bank,  1112 
Questions  of  law  and  fact,  1113 
Record  of  former  proceedings,  1114 
Showing  capacity  to  injure,  1112 
Showing  place  of  forgery,  1112 
Sufficiency  of  evidence,  1113 
False  entries  in  books,  1092 
False  making,  1082 

Act  must  appear  to  be  act  of  another,  1082 
Subscribing  fictitious  name  as  one's  own, 
1083 

Fictitious  name,  1088 

Apparent  validity  sufficient,  1088 

Evidence,  1112 

Examples,  1088,  1089 

Using  fictitious  name,  1088 
Filling  in  blanks  fraudulently,  1089 
Foreclosure  of  mortgages,  821 
Fraud,  see  infra,  EVIDENCE. 
Fraudulent  alterations,  1090 
Fraudulently  filling  in  blanks,  1089 
Fraudulently  procuring  genuine  signature, 

1087 

Guilty  knowledge,  see  infra,  Intent. 

Handwriting,  nil,  1113 

How  forgery  accomplished,  1086 

By  making  false  entries  in  books,  1092 
Filling   in   check    for  larger   sum  than 

authorized,  logo 
Fraudulent  alteration,  logo 
Fraudulently  filling  blanks,  1089 
Fraudulently  procuring  a  genuine  signa- 
ture, 1087 
In  general,  1086 

Reasonable  aud  bona  fide  belief  in  au- 
thority, 1087 
Signing  another's  name,  1086 
Signing  name  to  order,  1087 

1 


FORGERY,  cont'd. 
How  forgery  accomplished,  cont'd. 
Signing  without  authority,  1087 
Use  of  fictitious  name,  1088 
Use  of  one's  own  name  when  same  as  that 

of  another,  1089 
What  included  in  the  word  writing,  1086 
Instruments  subjects  of  forgery,  1093 

Particular  instances  of  instruments  held 

not  subject  to  forgery,  1101,  1102 
Records  o^public  offices,  1098 
Statement  of  general  rules,  1093 
Tickets  and  fares,  1098 
Validity  of  instrument,  1093 
Warrants,  1097 

Writing  as  to  which  forgery  may  be  com- 
mitted, 1093 
Intent  (see  infra.  Evidence),  1083 

Agent's  innocence  of  fraudulent  intent, 
1 102 

Intent  to  defraud  as  an  element  of  the 
offense,  1083 

Intent  to  defraud  particular  person,  1084 

No  one  need  be  in  fact  injured,  1085 

Reasonable  ground  to  believe  that  one  has 
authority,  1084 

Signing  in  belief  that  party  is  so  author- 
ized, 1084 

Statutes,  1084 

Uttering,  1103 

Knowledge  that  instrument  was  forged, 
1 103 

Uttering  not  essential,  1085 

Whether  person  capable  of  being  imme- 
diately defrauded  essential,  1084 
Introduction : 

Letter  of,  1100 
Jurisdiction,  1107 
Knowledge,  see  infra,  Intent. 
Letter  of  introduction,  1101 
Loans,  request  for,  1100 
Mortgages,  1098 

Name  (see  infra,  Fictitious  Name): 

Signing  name  of  another,  1086 

Use  of  one's  own  name  when  same  is  that 
of  another,  1089 
Orders,  1094 

Acceptance  unnecessary,  1095 

Date,  1096 

Effect  of  prefixing  the  word  "  please, 

1096 
Examples,  1096 

Instruments  construed  as  orders  for  goods, 
1095 

Instruments  construed  to  be  orders  for 

payment  of  money,  1094 
Obligation  to  pay  unnecessary,  1096 
Orders  for  money  or  goods  as  subjects  of 

forgery,  1094 
When  not  addressed  to  particular  person, 

1096 

Parol  evidence,  nil,  1113 
Payment : 

Forged  note  in  payment  of  debt,  1105 
Photographs,  mi 
Please,  1096 

Powers  of  attorney,  1099 

Presumption  arising  from  possession,  1113 

Publishing,  see  infra,  UTTERiNG  AND  Pub. 
LISHING. 

Punishment,  1114 

Questions  of  law  and  fact,  1113 

Ratification  of  forgery,  1106 

Volume  XIII. 


Jorgery. 


INDEX. 


Fornicatioa. 


FORGERY,  cont'd. 

Receipts,  1097 
Becords,  1098 

Record  of  former  proceedings  as  evidence, 
1114 

Restoration  of  property  obtained,  1106 

Secondary  evidence,  1111 

Telegrams,  1099 

Testimonials  of  character,  1 100 

Tickets  and  fares,  1099 

Time  checks,  1099 

Uttering,  see  infra.  Evidence. 

Uttering  and  publishing,  1102 

Capacity  to  injure,  1104 

Definition  of  uttering,  1102 

Evidence  of  possessing  or  uttering  other 
forged  instruments,  1103 

Forging  and   uttering  distinct  offenses. 
1 102 

Guilty  knowledge,  1103 

Instances    of   uttering   and  publishing. 

1 104,  1 105  6 
Intent  to  defraud,  1103 
Knowledge  that  instrument  was  forirecL 

1 103 

Successful  attempt  unnecessary,  1104 
When  offense  considered  complete,  1104 
Whether  necessary,  1085 
Validity  of  instrument,  1093 
Void  instrument,  1093 
Who  may  commit,  1102 
Witnesses  : 
Competency,  1107 
Indorser,  1108 
Interested  witnesses,  1x07 
Maker,  1108 

Pendency  of  suit  on  forged  Instrument 

against  witness,  1108 
Writing : 

What  included  in  the  word  writing,  1086 
FOR  HER  OWN  USE,  736 
FORK,  1 1 1 5 
FORM,  n  15 
FORMAL,  1 1 15 
FORMAL  DEFECTS,  1 1 16 
FORMALITIES,  1115 
FORMAL  PARTIES,  1116 
FORMA  PAUPERIS,  1117 
FORMATION,  1117 
FORMED,  iri7 

FORMER    ACQUITTAL    OR  CONVIC- 
TION, 1 1 17 

FORMER  ADJUDICATION,  1 1 17 

FORMER  JEOPARDY,  11 17 

FORMER  SUIT  PENDING,  II17 

Foreclosure  of  mortgages,  811 
Foreign  judgments,  1016 
FORMING,  ir  17 
FORNICATION,  11 18 

Acquittal  of  one  party,  1127 
Admissions,  1126 
Adultery,  1121 

Conviction  of  fornication  on  indictment 

for  adultery,  1121 
Fornication  distinguished  from  adultery, 


TI2I 
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FORNICATION,  cont'd. 
Bastardy,  1122 

Fornication  distinguished  from  bastardy 
1122  3 
Bigamy,  1122 

Fornication    distinguished  from  bigamy. 
1122  *  '* 

Canon  law,  1118 
Carnal  knowledge,  1123 
Character  in  evidence,  1125,  1126,  1127 
Circumstantial  evidence,  1126 
Common  law,  nig 
Definition,  1118,  1119 
Ecclesiastical  offense,  1118 
Evidence,  1124 

Acts  and  conduct  before  prior  conviction 
1125 

Acts  and  conduct  of  defendant,  1124 

Acts  and  conduct  subsequent  to  indict- 
ment. 1125 

Admissibility  of  evidence,  1124 

Admissions,  1126 

Characterof  the  woman,  1125 

Circumstantial  evidence,  1126 

Confessions,  1126 

General  reputation,  1126 

In  general,  1124 

Number  of  witnesses,  1127 

Other  acts  of  intercourse,  1125 

Proof  that  the  parties  were  unmarried 
1127 

Reputation,  1127 

Resemblance    between    defendant  and 

child.  1125 
Sufficiency  of  evidence,  1126 
Testimony  of  the  other  party,  1127 
Incest,  1 122 

Fornication    distinguished    from  incest 

1122 

Intent,  1123 

Criminal  intent,  1123 

Criminal  intent  inferred  from  act.  1123 

Ignorance  of  fact,  1124 

Ignorance  of  law,  1124 

Ignorance  of  prior  marriage,  1124 
Joint  indictment,  1127 
Living  in  fornication,  1124 
Marriage,  1123 

Void  marriage,  1 123 
Mistake,  1124 
Punishment,  1128 
Bape,  1 122 

Fornication  distinguished  from  rape,  1122 
Reputation,  1126,  1127 
Seduction,  11 23 

Fornication  distinguished  from  seduction 
1123 

Statutory  offense,  11 19 

Bastardy,  1122 
Bigamy,  1122 

Canon-law  definition  adopted,  1120 
Carnal  knowledge,  1123 
Common-law  definition  adopted,  1120 
Conviction  of  fornication  on  indictment 

for  adultery,  1121 
Criminal  intent,  1123 
Effect  of  divorce,  1123 
Fornication  distinguished  from  adultery 

II2I 

Incest,  1122 

In  general,  nig 

Lewd  and  lascivious  cohabitation,  1123 
Married  man  and  unmarried  woman,  1122 
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FORNICATION,  cont'd. 
Statutory  offense,  cont'd. 

Married   man   with    unmarried  woman, 

1120,  II2I 
Rape,  1122 
Seduction,  1123 

Statutes  denning  the  offense,  1119 
Statutes  not  denning  the  offense,  1120 
Unmarried   man  with   married  woman, 

1120,  1121 
Void  marriage,  1123 

FOR  OR  IN  BEHALF  OF,  733 

FOR  OR  ON  ACCOUNT  OF,  733 

FORSWEARING,  1128 

FORT,  1 128  v 

FOR  THAT,  737 

FORTHCOMING    AND  DELIVERY 

BONDS,  H2Q 
Admissions,  1140 

Debtor's  title,  1141 
Amount  of  recovery,  1155 
Attachment,  see  infra,  ESTOPPEL. 
Avoidance  of  bond,  1143 

Cancellation  of  bond  in  equity,  1145 

Defective  execution  of  bond,  1144 

Effect  of  order  to  quash,  1145 

Grounds  of  motion  to  quash,  1143 

Inadequacy  of  security,  1143 

Injunction  against  enforcement  of  bond, 
1 146 

Insufficient  or  defective  recitals,  1144 

Motion  to  quash  bond,  1 143 

Performance  rendered  impossible  without 
fault  of  obligors,  1144 

Power  to  quash  faulty  bond,  1143 

Presumption  of  performance,  1144 

Reversal  of  original  judgment,  1143 

Time  of  motion  to  quash,  1144 

Who  may  move  to  quash,  1143 
Blanks  in  bond,  1138 
Cancellation  of  bond  in  equity,  1145 
Claimants'  bonds,  1131 
Claimants  of  property  levied  on,  1135 
Common  law  bond : 

Irregularities  and  defects,  1139 
Common-law  securities,  1132 
Conditions,  see  infra,  PERFORMANCE  OF  CoN. 

ditions  of  Bond. 
Constitutional  law,  1133 
Contribution,  1157 

Correction  and  reformation  of  bond,  1142 

Defective  execution,  1146 

Defects,  see  infra.  Irregularities  and  D&> 

FECTS. 

Defenses  and  relief  against  forfeiture,  11 51 
Defenses  at  law,  1151 

Exemption  of  property  from  liability  for 

seizure,  1152 
Fraud,  T152 

Grounds  of  defenses  at  law,  1151 
Impossibility  of  performance,  1152 
Belief  in  equity,  n 53 

Fraud,  1154 

Grounds  of  relief,  IT53 

In  general,  1153 

Injunction  against  original  judgment, 
"53 

Instances  of  mistake,  1154 
Satisfaction  of  original  judgment,  1152 


FORTHCOMING,  ETC.,  BONDS,  cont'd. 
Defenses  and  relief  against  forfeiture,  cont'd. 
Seizure   of    property    under  paramount 
title,  1152 

Supersedeas  to  original  judgment,  1153 
Tender  of  property,  1152 
Waiver  of  performance,  1152 
Definitions,  1131 
Delivery  of  property,  1140,  "4° 

Actual  tender  essential  to  delivery,  1146 

Condition  of  goods,  1146 

Delivery    must   be  of  all   the  property 

secured,  1146 
Performance  of  conditions,  1140,  1146 
Tender  required  at  time  and  place  named 

in  bond,  1137,  1147 
Whether  notice  to  deliver  is  necessary, 
1 147 

Effect  of  bond,  1140 
Admissions,  1140 

Delivery  bond  by  third  person  not  admis- 
sion of  debtor's  title,  1 141 

Duty  of  obligors,  1140 

Effect  as  to  execution  or  attachment, 
1140 

Effect  on  judgment  and  levy,  1142 

Effect  on  the  parties,  1140 

Estoppel,  see  infra.  Estoppel. 

Obligation  to  deliver  property,  1140 

Rights  of  sureties,  1141 
Enforcement  of  bond  after  forfeiture,  11 54 

Amount  of  recovery,  1155 

Effect  of  judgment  on  bond,  1155 

Execution  on  statutory  judgment  resulting 
from  forfeiture,  1155 

Manner  of  enforcement,  H54 

Motion  for  judgment,  1154 

Time  of  enforcement,  1154 
Equity  (see   infra,  Defenses  and  Relief 
Against  Forfeiture): 

Bonds  to  secure  property  in  equity,  1132 
Estoppel,  1 1 56 

As  to  judgment,  1140 

Delivery  bond  by  third  person  not  admis- 
sion of  debtor's  title,  1141 

Estoppel  to  deny  existence  of  execution, 
1 140 

Estoppel  to  deny  fact  of  levy,  1141 
Estoppel  to  deny  liability  of  property  to 
levy,  1141 

Estoppel  to  deny  regularity  and  validity 

of  levy,  1141 
Estoppel  to  deny  validity  or  regularity  of 

execution  or  attachment,  1140 
Release  of  sureties,  1156 
Rights  against  co-debtors,  1156 
Rights  against  cosureties,  1157 
Rights  against  creditors,  1156 
Rights  against  debtors,  1156 
Rights  against  parties  to  bond,_ii56 
Rights  against  sureties  for  original  debt* 

1156 

Rights  of  sureties,  1141 
Subrogation,  1157 
Excuses  for  nonperformance :  , 
Injunction  against  enforcement  of  judg- 
ment, 1147  Q 

Loss  or  destruction  of  property,  "4» 
Seizure  under  paramount  title  or  judicial 

process,  1148 
Supersedeas  of  judgment,  1147 

Execution,  see  infra.  Estoppel. 
Execution  debtor,  1134 
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FORTHCOMING,  ETC.,  BONDS.,  cont'd. 
Execution  of  bond,  1134 
By  whom  given,  1134 
By  whom  prepared,  1134 
Claimants  of  property  levied  on,  1135 
Given  by  executor  or  administrator  of 

debtor,  1134 
Partners,  1134 
To  whom  payable,  1135 
Execution  on  statutory  judgment  resulting 
from  forfeiture,  1 155 
Executors  and  administ.ators,  1134 
Forfeiture  of  bond,  (see  infra.  Defenses  and 
Riiief  Against  Forfeiture;  Enforce- 
ment 0/  Bond  After  Forfeiture),  1148 
Bond  given  by  one  of  several  joint  judg- 
ment creditors,  1151 
Effect  of  forfeiture  on  bond,  1149 
Effect  of  forfeiture  on  execution  liens,  1150 
Effect  of  forfeiture  on  original  judgment. 
1150 

Effect  of  forfeiture  on  parties,  1149 
Effect  of  forfeiture  on  second  execution 
1150 

Effect  of  return,  1149 
Enforcement  of  forfeiture,  1148 
Forfeited  bond  given  effect  of  judgment. 
1 149 

How  return  is  made,  1149 
Liability  of  parties  on  original  judgment, 
1 149 

Proof  of  forfeiture,  1148 
Remedy  of  creditor,  1151 
Return  prima  facie  evidence  of  forfeiture 
1 149 

Return  required  by  statute,  1149 

Review  of  judgments,  1150 

Review  of  original  judgment,  1151 
Fraud,  11 54 

Relief  against  forfeiture,  1152 
History,  1132 
Injunctions : 

Injunction  against  enforcement,  1146 

Injunction  against  enforcement  of  judg- 
ment, 1147 

Injunctions   against   original  judgment 
"53 

Instructions,   see  infra,    Degree   OF  Care 

Required. 
Irregularities  and  defects,  1139 

Sufficiency  as  common-law  bond,  1139 

Who  may  ot ject,  1139 
Judgments  (see  infra.  Forfeiture  of  Bond): 

Satisfaction  of  judgments,  1142 
levy  (see  infra,  Estoppel)* 

Effec.  of  levy,  1142 
Names  of  parties,  1136 
Notice  to  deliver,  1147 
Officers : 

Acceptance  of  bond  optional  with  officer 

11.33 

Duty  to  prepare  bond,H34 

Taking  of  bond  compulsory  on  officer,  1133 
Origin,  1132 
Parties,  1135 

Names  of,  1136 
Partnership,  1134 
Penalty  and  amount  due,  1137 
Performance  of  conditions  of  bond  (see  infra 
Delivery  of  Property): 

Excuses  for    nonperformance,  see  infra, 
Excuses  for  Non-pfrformance. 

Satisfaction  of  execution,  1147 
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FORTHCOMING,  ETC.,  BONDS,  cont'd. 

I'lace  of  delivery,  1137 
Purpose,  1 132 

Quash,  see  infra.  Avoidance  of  Bond 
Eeceipts : 

Receipt  for  property  seized  under  legal 
process,  1131 
Eecitals,  11 36 

Delivery  required  after  return  day  of  exe- 
cution, 1136 

Description  of  property,  1136 

Insufficient  or  defective  recitals,  1144 

Names  of  parties,  1136 

Omissions  supplied  by  intendment  of  law. 
"37 

Penalty  and  amount  due,  1137 
Place  of  delivety,  1137 
Process  superseded  by  bond,  1137 
Surplusage,  1137 

Time  of  delivery  of  property,  1136 

Time  of  delivery  regulated  by  statute. 
"37 

Variance,  1138 
Reformation  of  instruments,  1142 
Relief  against  forfeiture,  see  infra,  DEFENSM 

and  Relief  Against  Forfeiture. 
Replevin  bonds,  1132 
Eequisites  and  validity  of  bond,  1 135 

Blanks  in  bond,  1138 

Bond  on  several  executions,  1139 

Bond  without  sureties,  1139 

Compliance  with  statute  necessary  to  con- 
stitute statutory  bond,  1135 

Effect  of  irregularities  and  defects,  see  in- 
fra. Irregularities  and  Defects. 

Parties,  1135 

Recitals,  see  infra,  RECITALS. 

Time  for  giving  bond,  1135 
Return,  see  infra.  Forfeiture  of  Bond. 
Right  of  debtor  to  give,  1133 
Satisfaction  of  execution,  1147 
Satisfaction  of  judgment,  1142 
Several  executions,  1139 
Subrogation,  1157 
Supersedeas  : 

Excuses  for  nonperformance,  1147 

Relief  against  forfeiture,  1153 
Suretyrhip  : 

Bond  without  sureties,  1139 
Surplusage,  1137 

Taking  of  bond  compulsory  on  officer,  1133 

Tender,  see  infra.  Delivery  of  Property. 

Tender  of  property : 

Relief  against  forfeiture,  1152 

Time  for  giving  bond,  1135 

Time  of  delivery,  1136 

Validity  of  bond,  see  Requisites  and  Valid- 
ity of  Bond. 

Variance,  1138 

Between  bond  and  execution,  1138 
Between  bond  and  officer's  return,  1138 

When  allowed,  1133 

FOR  THE  TIME  BEING,  737 

FORTHWITH,  1 157 

Accident  insurance,  1160 
Contracts  of  affreightment  and  charter  par- 
ties, 1158 
Elections,  1159 

Entering  verdict  and  judgment,  1160 
Fire  insurance,  1160 

Notices  and  proofs  of  loss,  330 
Immediately,  1162 
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FORTHWITH,  cont'd. 
Justices  of  the  peace,  1160 
Life  insurance,  1160 
Reasonable  time,  1 1 58 
Time,  computation  of,  738 
Twenty-four  hours,  1161 

FORTUITOUS,  1 163 

FORTUNE,  1163 

FORTUNE  TELLER,  1163 

FORUM,  1163 

FORWARD,  1163 

FORWARDERS,  1165 
Carriers  of  goods,  1166 
Definitions,  1165 

Degree  of  diligence  required  of  forwarder,  67 

Carrier  acting  as  forwarder,  1167 
Duty  of  forwarder  to  follow  instructions 

of  shioper,  1170 
Failure  "to  deliver  or  notify  connecting 

carrier,  1170 
Failure  to  deliver  to  designated  earner, 

1171 

Failure  to  deliver  to  designated  earner 

where  delivery  is  impossible,  1171 
Forwarder's  liability  for  loss  of  goods,  1171 
Forwarder's  liability  that  of  warehouse- 
man, 1167 

In  absence  of  specific  instructions,  1167 
In  delivery  of  goods,  1168 
In  general,  1167 

In  preserving  property  while  in  its  posses- 
sion, 1167 

In  selection  of  carrier,  1168 

Instructions  as  to  carrier  to  whom  delivery 
shall  be  made,  1171 

Liability  for  loss  resulting  from  failure  to 
advise  consignee  of  shipment.  1169 

Liability  of  forwarder  for  failure  to  trans- 
mit instructions,  1169 

Negligence  of  forwarder,  1169 

Ordinary  diligence,  1167 

Perishable  nature  of  goods,  1172 

Specific  instructions,  1170 
Delivery,  see  infra,   DEGREE  OF  DILIGENCE 

Required  of  Forwarder. 
Distinguished  from  forwarding  merchants, 
1 166 

Duty  to  receive  and  forward,  1167 
Negligence,  see  infra.  Degree  of  Diligence. 
Perishable  nature  of  goods,  1172 
Warehouseman,  1167 

FOUND,  see  Find. 

FOURTH,  1 128 

FRAUD  (Fire  Insurance;   Foreclosure  of 
Mortgages;  Foreign  Judgments;  Forg- 
ery; Forthcoming  and  Delivery  Bonds): 
Final  judgments  and  decrees  : 

Decrees    attacked   by  original   bill  for 
fraud,  32 
Forcible  entry  and  detainer  : 
Entry  by  fraud,  763 

FRAUD,  STATUTE  OF  : 
Fixtures : 

Oral  agreement  for  right  of  removal,  656 

FRAUDULENT     CONVEYANCES.  see 
Fire  Insurance. 

C.  of  L. — 79 


FULL  FAITH  AND  CREDIT,  see  Foreign 
Judgment. 

FURNITURE : 

Fixtures,  615 
Stock  in  trade,  114 

GAMBLING  : 

Fire  insurance,  298 

GAME  AND  GAME  LA  WS.  see  Fish  and 
Fisheries. 

GARNISHMENT  (see  Fire  Insurance): 
Foreign  corporations,  908 
Foreign  judgments,  1024 

GAS  FITTINGS,  591 

GAS  FIXTURES : 

Fixtures,  666 

GASOLINE  : 
Fire  insurance,  291 

Used  for  cleaning  clothes,  293 

GIFTS : 

Fire  insurance : 

Insurable  interests,  184 

GOVERNMENT  : 

Foreign  government,  831 

GOVERNOR : 
Fines  and  penalties : 

Power  to  remit  fines,  70 

GRAIN: 

Fire  insurance,  115 

GUARANTY,  see  Fidelity  and  Guaranty 
Insurance. 

GUARDIAN    AND  WARD  (see  Foreign 
Guardians): 
Insurable  interest,  160 

GUNPOWDER : 

Fire  insurance,  292 

HABEAS  CORPUS: 

Foreign  judgments,  1021 

HANDWRITING : 

Forgery,  1111 
HAZARDOUS  USE,  see  Fire  Insurance. 
HEIRS,  see  Fixtures. 
HIGH  SEAS  (see  Navigable  Waters): 

Fish  and  fisheries,  560 

HIGHWAYS  : 
Floods : 

Culverts,  691 

HOMESTEAD  (see  Fire  Insurance): 

Fires,  435 
HOUSE : 

Fire  insurance  : 

What  included  by  the  term  house,  no 

HUSBAND  AND  WIFE  (see  Fire  Insurance; 
Fixtures;  Married  Women): 
Forcible  entry  and  detainer,  768 

ICE  JAMS,  690 

ILLEGAL   CONTRACTS,  see  Fire  Insur- 
ance. 

IMMEDIATELY  : 

Fire  insurance,  330 
Forthwith.  1162 
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IMMEDIATE  NOTICE,  see   Fire  Insur. 

ANCE. 

IMPLIED  FORCE,  740 

IMPRISON  ME  N  T,  see  Fines  and  Penalties. 

IMPRISONMENT  FOR  DEBT  : 

Fiduciary,  11 

Fines  and  penalties,  66 

IMPRO  VEMENTS,  see  Fixtures. 
INCENDIARISM,  see  Fire  Insurance. 
INCEST : 

Fornication,  1122 

INCUMBRANCES,  see  Fire  Insurance. 

INDEMNITY  CONTRACTS,  see  Fire  In- 
surance; Marine  Insurancf. 

INDEPENDENT  CONTRACTOR: 

Fires,  441 

INDORSEMENT  : 

File,  15 

INFANTS  (see  Fire  Insurance)  : 
Fines  and  penalties,  58 

INJUNCTIONS  (see  Forthcoming  and  De- 
livery Bonds): 
Final  judgments  and  decrees,  39 
Fire  insurance,  393 
Fire  limits,  401 
Floods,  702 

INNS  AND  INNKEEPERS  : 

Fire  insurance,  155 

INSANITY  : 

Fire  insurance,  131 
Foreclosure  of  mortgages : 

Insanity  as  a  defense,  817 

INSOLVENCY  AND  BANKRUPTCY  (see 

Fire  Insurance)  : 
Foreign  judgments,  1023 

INSURABLE  INTERESTS,  see  Fire  In- 
surance. 

INSURANCE  (see  Fidelity  and  Guaranty 
Insurance;  Fire  Insurance): 
Foreign  corporations,  871 

INTEREST  (see  Fines  and  Penalties;  Fire 

Insurance): 
Fires,  548 
Floods,  709 

Foreign  judgments,  1037 

INTERLOCUTORY    JUDGMENTS,  see 
Final  Judgments  and  Decrees. 

INTERNATIONAL  LAW  : 

Set  on  foot,  730 

INTERPRETATION  (see  Fines  and  Penal- 
ties; Fire  Insurance;  Fires): 
Fire  limits,  397 

INTERSTATE  COMMERCE  : 

Foreign  corporations,  871,  889 

IN  THE  FIRST  PLACE,  552 

INTOXICATING  LIQUORS  : 

Fire  insurance,  298 

INTOXICATION  AS  A  DEFENSE  : 

Foreclosure  of  mortgages,  817 
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INTRODUCTION : 

Forgery  of  letter  of  introduction,  1100 
JOINT  DEBTOR  ACTS  : 

Foreign  judgments,  1013 

JOINT    TENANTS   AND    TENANTS  IN 
COMMON  (see  Fire  Insurance): 
Fixtures,  673 

Forcible  entry  and  detainer,  752 

JUDGMENTS  (see  Final  Judgments  and 
Decrees;  Foreclosure  of  Mortgages- 
Foreign  Judgments;  Foreign  Executors 
and  Administrators;  Forthcoming  and 
Delivery  Bonds): 

Fire  insurance,  261 

Foreign  corporations,  895-896 

"  Forthwith,"  1160 

Sister  state  judgments,  see  Foreign  Judg- 
ments. 

JUDICIAL  NOTICE,  see  Foreign  Laws. 

JUDICIAL  SALES,  see  Forcible  Entry  and 
Detainer,  755 

JURISDICTION    (see    Foreign  Corpora- 
tions;  Foreign  Executors  and  Adminis- 
trators; Foreign  Judgments): 
Forgery,  1107 

JUSTICE  OF  THE  PEACE  (see  Fire  In- 
surance): 
Forthwith,  1160 

KEEPING : 

Fire  insurance,  292 

LAKES  AND  PONDS,  see  Fish  and  Fish- 
eries. 

LANDLORD  AND  TENANT  (see  Fire  In- 
surance;   Fixtures;   Floods;  Forcible 
Entry  and  Detainer): 
Action,  769 

LARCENY : 

Fire  insurance,  128 

LAWS  (see  Foreign  Laws): 
Fiction  of  law,  2 

LEASE  (see  Fire  Insurance;   Fires;  Land- 
lord and  Tenant): 
Floods,  719 

Foreign  corporations,  858,  884 

LEGACIES  AND  DEVISES,  see  Foreign 
Executors  and  Administrators. 

LETTERS,  see  Foreign  Executors  and  Ad- 
ministrators. 

LETTERS  TESTAMENTARY,  see  For- 
eign Executors  and  Administrators. 

LICENSE  (see  Fixtures): 
Fire  insurance,  134 
Fish  and  fisheries,  569 
Forcible  entry  and  detainer,  768 
Foreign  corporations  : 

Retaliatory  statutes,  865 
Right  of  corporation  to  compel  issuance  of 
license  on  complying  with  statutes,  868 
Parol  licenses  to  flood  land,  711 

LIENS,  see  Fire  Insurance;  Fixtures;  Fore- 
closure of  Mortgages. 
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LIFE  INSURANCE  : 

Contract  of  indemnity,  whether,  100 
Fire  insurance  distinguished  from,  100 
Foreign  executors  and  administrators  : 

Situs  of  policy,  925 
Forthwith,  1  [60 

LIGHTNING,  see  Fire  Insurance. 

LIMITATION  OF  ACTIONS  (see  Fire  In- 
surance;   Foreclosure  of  Mortgages; 
Fires): 
Floods,  712 

Forcible  entry  and  detainer,  774 
Foreclosure  of  mortgages,  780 
Foreign  corporations,  904 
Foreign  judgments,  1033 

LIQUIDATED  DAMAGES : 

Forfeiture,  1077 
LIS  PENDENS,  see  Foreclosure  of  Mort- 
gage. 

LIVE  STOCK: 

Fires,  548 

LIVING  IN  FORNICATION,  1 1 24 

LOANS  : 

Foreign  corporations,  872 

LOGS  AND  L  UMBER,  see  Boom  Companies. 

LOSS  : 

Fire  insurance,  366 

MACHINERY  (see  Fixtures): 
Fire  insurance,  115 

MAGISTRA  TE,  see  Fire  Insurance. 

MAILS : 
Fire  insurance  : 

Notices  and  proofs  of  loss,  z?° 

MALICE  : 

Fires,  545 

MANDAMUS  : 

Final  judgments  and  decrees  : 

Unauthorized  attempt  to  alter  final  decree, 

33 

Fire  insurance  : 

Refusal  to  pay  judgment,  3q5 
Foreign  corporations  : 

Right  of  corporations  to  compel  issuance 
of  license  on  complying  with  statutes, 
868 

MANUFACTORIES,  see  Factories. 

MANUFACTURER  : 

Fire  insurance,  110 

MARINE  INSURANCE  : 

Corn,  115 

Fire  insurance  distinguished  from,  100 
Fruit,  115 

Insurable  interests,  139 
Spontaneous  combustion,  127 

MARRIAGE  : 

Fornication,  1123 

MARRIED  WOMEN  (see  Fire  Insurance), 
136 

Forcible  entry  and  detainer : 

Possession  of  married  women,  753 
Foreclosure  of  mortgages  : 

Coverture  as  a  defense,  814 


MARSHALS  : 
Fire  insurance : 

Insurable  interest  of  marshal  who  has 
goods  in  his  custody,  151 
MASTER  AND  SERVANT  (see  Fidelity 
and  Guaranty  Insurance;  Fires): 
Floods,  720 

Forcible  entry  and  detainer,  751 
MEASURE  OF  DAMAGES,  see  Fires. 
MECHANIC'S  LIEN  (see  Fire  Insurance), 
163 

Fixtures,  634 

MERCHANDISE  : 

Fire  insurance,  113 

MERGER : 
Fire  insurance  : 

Parol  contracts,  222 
Foreclosure  of  mortgages,  780 
Foreign  judgments  : 

Merger  of  original  cause  of  action,  1014 

MILITARY  LAW  : 
Fire  insurance  : 

Destruction  at  instance  of  public  authori- 
ties, 131 
MILLS,  see  Dams;  Floods. 
MINISTERS  AND  AMBASSADORS  : 

Foreign  laws,  1054 
MISREPRESENTA  TION,  see  Fire  Insur- 
ance. 

MISTAKE  (see  Fire  Insurance): 
Fixtures,  620 

Foreclosure  of  mortgages,  817 
Fornication,  1124 

MOBS: 

Fire  insurance,  132 

MORTGAGES  (see  Fire  Insurance;  Fix- 
tures; Foreclosure  of  Mortgages;  For- 
eign Corporations): 

Fires,  435,  436 

Forcible  entry  and  detainer  : 
Unlawful  detainer,  766 

Foreign  executors  and  administrators,  943 

Forgery,  1098 

MUNICIPAL   CORPORATION   (see  Fire 
Department;  Fire  Limits): 
Destruction  of  buildings  to  prevent  spread 

of  fire,  80 
Fines  and  penalties  : 

Power  of  municipal  officers  to  remit  fines, 

71 

Power  to  create,  55 
Fish  and  fisheries : 

Delegation  of  authority  by  legislature,  575 
Floods : 

Liability  for  diverting  water,  694 
Liability  for  flooding  land,  691 

MUTUAL  INSURANCE: 
Fire  insurance  : 

Other  insurance,  301 

Parol  contracts  of  insurance,  220 

NAME  (see  Forgery): 
Fire  insurance,  212 
Foreign  corporations  : 

Right  to  protection  of  corporate  name,  849 
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NAPHTHA : 

Fire  insurance. 
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WATERS,    see    Fish  and 


NATIONAL.  CORPORATIONS,  846 

NATURAL  AND  PROXIMATE  CAUSE, 
see  Proximate  Cause. 

NA  VIGABLE 
Fisheries. 

NA  VTGA  TION,  see  Fish  and  Fisheries. 
NEAREST  MAGISTRATE,  353 

NEGLECT,  see  Fire  Insurance. 

NEGLIGENCE    (Fire    Insurance;  Fires; 
Floods;  Forwarders): 
Proximate  cause,  see  Fires. 

NETS: 

Fish  and  fisheries,  577 

NEW  TRIAL: 

Final  judgments  and  decrees,  42 

NOTARY  PUBLIC  (see  Fire  Insurance): 
Foreign  laws,  1065 

NOTICE  (see  Fire  Insurance;  Foreclosure 
of  Mortgages): 
Fire  insurance : 

Appraisement,  361 

NOTICE  TO  QUIT,  see  Forcible  Entry  and 
Detainer. 

NOTORIOUS  RESISTANCE  : 

Fire  insurance,  132 

OA  TH,  see  Fire  Insurance. 
OBSTRUCTION  OF  WATER,  see  Floods. 
OCCUPANCY,  see  Fire  Insurance. 

OCCUPATION  AND  BUSINESS : 

Foreign  dealers,  831 

OFFICIAL  BONDS,  see  Foreign  Executors 
and  Administrators: 

ON  ACCOUNT  OP  : 

For,  732 

OPEN  MORTGAGE  CLAUSE,  202 
OPEN  POLICIES,  102 

ORDERS,  see  Forgery. 
ORDINANCE,  see  Fire  Limits. 
ORNAMENTAL  FLXTURES,  see  Fixtures. 
OTHER  INSURANCES,   see   Fire  Insur- 

ANCE. 

OWNER  : 

Fire  insurance,  230,  231 

OWNERSHIP  : 

Fire  insurance,  144 

OYSTERS,  see  Fish  and  Fisheries. 
PARDON : 
Fines  and  penalties  : 

Remission  of  fines  and  penalties,  70 

PAROL  EVIDENCE  (see  Fire  Insurance): 
Policy  for  another's  benefit,  213 
Foreclosure  of  mortgages,  822 
Foreign  judgments,  1041 
Foreign  laws,  1069 
Foreign -statutes,  1064 
Forgery,  1111,  1113 


PARTITION  : 
Fire  insurance  : 

Change  of  title,  253 
Provision  against  alienation,  242 
PARTNERSHIP,  549 
Fines  and  penalties  : 

Offense  committed  by  partners  (see  Fire 
Insurance),  58,  135 
Forthcoming  and  delivery  bonds,  1134 

PATENTS  : 
Foreign  corporations : 

Domestic  statutes  imposing  restrictions  on 
rights  to  do  business,  874 
Foreign  executors  and  administrators  : 

Suit  for  infringement  by  administrator 
951 

PAWNBROKERS  : 
Fire  insurance : 

Pawnbroker's  insurable  interest,  175 

PAYMENT  (see  Fire  Insurance): 
Fines  and  penalties : 

Medium  of  payment,  68 
Forged  note  in  payment  of  debt,  105 

PENALTIES  (see  Fines  and  Penalties;  Fire 
Insurance;  Fish  and  Fisheries;  Forfeit- 
ure;: 

Foreign  corporations : 

Liability  of  noncomplying  foreign  corpo- 
rations and  their  agents  to  penalties,  883 
Foreign  judgments,  1004 
Forfeiture,  1075,  1076 

PENSIONS : 

Fire  department,  77 

PERSONAL    REPRESENTATIVES,  see 
Foreign  Executors  and  Administrators. 
PERSONS  : 

Foreign  corporations,  846 

PETROLEUM,  see  Fire  Insurance. 

PHOTOGRAPHER : 

Fire  insurance,  294 

PHOTOGRAPHS  : 

Forgery,  mi 

PLEADING: 

Foreign  judgments,  1027 

PLEASE : 

Forgery,  1096 

PLEDGE : 
Fire  insurance  : 

Pledgee's  insurable  interest,  175 
Whether  pledge  of  policy  is  an  assign- 
ment,  187 

POLLCE  POWER,  see  Fire  Department. 
POLICY,  see  Fire  Insurance. 
PORT: 

Foreign  port,  832 

POSSESSION,  see  Forcible  Entry  and  De- 
tainer. 

POSSIBLE  : 
Fire  insurance : 

As  soon  as  possible,  330 

POSTAL  LAWS : 
Fire  insurance  : 

Mailing  notices  and  proofs  of  less,  330 
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POWERS  OF  ATTORNEY : 

Forgery,  1099 
PRAIRIE  FIRES,  see  Fires. 
PREMISES,  see  Fire  Insurance. 
PRESCRIPTION  (see  Fish  and  Fisheries): 

Floods:  .  . 

Easement  by  prescription  as  a  defense  to 
flooding  land,  710 
PRESUMPTIONS  (see  Fires;  Foreign  Judg- 
ments) : 
Common  law,  1062 
PRIVATE  INTERNATIONAL  LAW,  see 
Foreign  Corporations;   Foreign  Execu- 
tors and  Administrators;  Foreign  Guard- 
ians; Foreign  Judgments;  Foreign  Laws. 

PRIVITY,  see  Foreign  Executors  and 
Administrators. 

PRIZE,  see  Foreign  Judgments. 

PROBA  TE,  see  Foreign  Executors  and  Ad- 
ministrators; Foreign  Judgments. 

PROFITS,  see  Fire  Insurance. 

PROPERTY : 

Fire  insurance,  144 
PROSTITUTION,  see  Fornication. 
PROXIMA  TE  AND  REMOTE  CA  USE,  see 

Fire  Insurance;  Fires. 

PUBLIC  LANDS  : 

File,  15 
Fixtures : 

Erections  on  public  lands,  620 

PUBLIC    OFFICERS  (see   Fire  Depart- 

MENl) ' 

Fire  insurance  : 

Notices  of  loss,  332 

PUBLIC  POLICY,  see  Foreign  Corpora- 
tions. 

PUNLSHMENT,  see  Fines  and  Penalties. 

PURCHASE  MONEY  MORTGAGES  (see 

Foreclosure  of  Mortgages): 
Fire  insurance : 

Insurable  interest  of  vendor,  181 

PURCHASER,  see  Vendor  and  Purchaser. 

"PUT  IN  FEAR:" 

Forcible  entry  and  detainer,  762 

QUESTIONS  OF  LAW  AND  FACT  (see 

Fire  Insurance;  Fires): 
Fire  escapes,  83 
Fixtures : 

Intention,  600 
Floods  : 

Extraordinary  floods,  696 

Forgery,  1113 


QUI  TAM  ACTION : 

Foreign  judgments,  1005 

RAILROADS,  see  Fire  Insurance;  Fires; 
Fixtures;  Floods;  Rolling  Stock. 

RAPE  : 

Fornication,  1122 

Fornication  distinguished  from  rape,  1122 


REAL  PROPERTY  (see  Fixtures;  Floods; 
Foreign  Corporations): 
Feud,  1 

Forcible  entry  and  detainer,  768 

REASONABLE  DOUBT : 

Fines  and  penalties,  64 
Fires,  532 

REASONABLE  TIME  (see  Fire  Insurance): 
Fires,  475 
Forthwith,  1158 
Removal  of  fixtures,  648 

RECEIPTS  : 

Forgery,  1097 

Forthcoming  and  delivery  hond : 

Receipt  for   property  seized  under  legal 
process,  1131 

RECEIVERS  : 
Fire  insurance : 

Insurable  interest,  150 
Floods,  705 

Foreclosure  of  mortgages,  see  Foreclosure 
of  Mortgages. 

Foreign  corporations,  see  Foreign  Corpora- 
tions. 

RECITAL,  see  Forthcoming  and  Delivery 
Bonds. 

RECOGNIZANCE  : 

Foreign  judgments,  1005 

RECORDING  : 

Filing  and  recording  distinguished,  13 

RECORDING  ACTS  : 
Fire  insurance : 

Record  of  incumbrance  is  notice  to  com- 
pany, 26c 
RECORDS  (see  Lis  Pendens): 
File,  13 

Foreclosure  of  mortgages : 

Defective  record  as  a  defense,  814 
Forgery,  1098,  it  14 
RECOUPMENT,  see  Set-off,  Recoupment, 

and  Counterclaim. 
REFORMATION  OF  INSTRUMENTS  : 
Fire  insurance : 

Limitation  clause,  393 
Notices  and  proof  of  loss,  328 
Forthcoming  and  delivery  bonds,  1142 

REHEARLNGS,  see  Final  Judgments  and 
Decrees. 

REINSURANCE,  see  Fire  Insurance. 

RELEASES  : 

Floods,  711 

Foreign  judgments,  1036 
REMAINDER,  see  Fire  Insurance;  Fix- 
tures. 

REMANDMENT  : 

Final  judgments  and  decrees,  45 

RENTS : 

Fire  insurance,  106 

REPUTATION: 

Fornication.  1126,  1127 
RES  ADJUDICATA  (see  Final  Judgments 

and  Decrees): 
Floods  (see  Foreign  Judgments),  712 
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RESERVATION  : 

Fish  and  fisheries,  567,  580 

RESERVOIRS,  see  Dams. 

RESTITUTION  : 

Forcible  entry  and  detainer,  772 

REVENUE  LAWS  : 

Foreign  judgments,  1006 

REVERSION  : 
Fire  insurance  : 

Insurable  interest  of  reversioners,  176 
REVIEW  : 

Final  judgments  and  decrees  : 

Decrees  attacked  by  bill  of  review,  32 
Order  granting  leave  to  file  bill  of  review, 
43 

RIGHT  OF  WA  Y,  see  Fires. 

RIOTS : 

Fire  insurance,  132 

RIPARIAN  OWNERS,  see  Fish  and  Fish- 
eries; Floods. 

RIVERS,  see  Fish  and  Fisheries. 

ROCK  AND  EARTH  OILS  : 

Fire  insurance,  291 

ROLLING  STOCK  : 

Fire  insurance,  117 
Fixtures,  606,  644,  667 

ROYALTIES  : 

Fire  insurance,  106 

SALES  (see  Fire  Insurance;  Fixtures;  Ven- 
dor and  Purchaser): 
F.  O.  B.,  726 

SALTPETRE : 

Fire  insurance,  292,  295 

SATISFACTION,  see  Payment  and  Satis- 
faction. 

SCHOOLS  : 
Fines  and  penalties  : 

Application  of  fines,  69 

SCIRE  FACIAS  : 

Foreclosure  of  mortgages  : 

Whether  scire  facias  is  a  foreclosure,  781 

SCRAMBLING  POSSESSION: 

Forcible  entry  and  detainer,  750 

SEAMEN,  see  Fish  and  Fisheries. 

SECONDARY  EVIDENCE  (see  Foreign 
Judgments): 
Forgery,  nil 

SEDUCTION  : 
Fornication,  1123 

Fornication  distinguished  from  seduction, 
1123 

SEINES  : 

Fish  and  fisheries,  577 


SEIZURES: 

Forfeiture,  1079 

SEPARATE  PROPERTY  OP  MARRIED 
WOMEN  : 

For  her  own  use,  736 

SERVICE  OF  PROCESS: 
Find,  49 


SET-OFF  : 
Fire  insurance  : 

Policy  for  whom  it  may  concern,  215 
SET  ON  FOOT,  730 

SHELL  FISHERIES,  see  Fish  and  Fish- 
eries. 

SHERIFFS  (see  Forthcoming  and  Delivery 
Bonds): 
Fire  insurance  : 

Insurable  interest  of  sheriff  who  has  goods 
in  his  custody,  151 
Forcible  entry  and  detainer  : 
Liability  of,  767 

SHERIFF'S  SALE  (see  Fixtures): 
Fire  insurance  : 

Provision  against  alienation,  242 

SISTER  STA  TE  JUDGMENTS,  see  For- 
eign Judgments. 

SITUS,  see  Foreign  Executors  and  Adminis- 
trators. 

SPANISH  LAND  GRANTS: 

Final  confirmation,  20 

SPECIFIC  PERFORMANCE: 
Fire  insurance  : 

Limitation  clause,  393 

SPONTANEOUS  COMBUSTION : 

Fire  insurance,  127 
Marine  insurance,  127 

STATES  (see  Fish  and  Fisheries;  Foreign 
Judgments;  Foreign  Laws): 
Fire  insurance  : 

Insurable  interest,  176 

STA  TUTE  OF  LIMITA  TIONS,  see  Limi- 
tation of  Action. 

STATUTES,  see  Fines  and  Penalties;  For- 
eign  Corporations;  Foreign  Laws. 

STOCK  (see  Fire  Insurance)  : 

Foreign  executors  and  administrators  : 

Power  to  transfer,  943 

STOCKHOLDERS  : 
Fire  insurance  : 

Insurable  interest  of  corporate  property 

176 

Statement  by  sole  stockholder  that  in- 
sured is  sole  and  unconditional  owner 
234 

STOCK  IN  TRADE,  see  Fire  Insurance. 


STORE  FIXTURES: 

Fire  insurance,  115 

STORES : 

Fire  insurance,  120 

STORING  : 

Fire  insurance,  293 

STOPPAGE  IN  TRANSITU: 
Fire  insurance  : 

Effect  upon  insurable  interest,  148 
STREAMS  : 

Surface  waters  distinguished  from,  687 

SUBROGATION  (see  FlRE  INSURANCE),  383 
Fidelity  and  guaranty  insurance,  9 
Forthcoming  and  delivery  bonds,  1157 
SUNDAY : 

Fire  insurance,  395 
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SUPERSEDEAS  : 
Forthcoming  and  delivery  bonds  : 

Excuses  for  nonperformance.  1147 
Relief  against  forfeiture,  1153 
SURETYSHIP  (see  Fidelity  and  Guaranty 
Insurance): 
Fire  insurance  : 

Insurable   interests  of  persons  liable  to 

surety,  146 
Sureties'  insurable  interest,  159 
Forbearance,  739 
Foreign  corporations  : 

How  noncompliance  with  statutes  affects 
rights   of    corporation   as   against  its 
agent  and  his  sureties,  882 
Forthcoming  and  delivery  bonds  : 
Bond  without  sureties,  1139 

SURFACE  WATER  (see  Floods): 
Floods : 

Civil-law  rule  as  to  liability,  697 
Common-law  rule  as  to  liability,  697 
Definition  of  surface  water,  687 
Surface  water  defined,  687 
Streams  and   surface  water  distinguished, 
687 

SURROGATE  (see  Foreign  Executors  and 
Administrators): 
Foreign  judgments,  1022 

TAXATION : 
Foreign  corporations : 

Consolidated  corporations,  888 

TAXES  : 

Fire  insurance  : 

Failure  'o  disclose  as  to,  226 
Incumbrance  clause,  261 

TELEGRAMS : 

Forgery,  T099 
TELEPHONE  AND  TELEGRAPH  COM- 
PANIES : 

Fixtures  * 

Wires  placed  under   agreement  by  one 
telegraph  company  upon  the  poles  of 
another,  632 
TENANTS  IN  COMMON  (see  Joint  Tenants 
and  Tenants  in  Common): 
Fire  insurance : 

Insurable  interest,  176 
Fixtures,  673 

TENDER : 

Foreclosure  of  mortgages,  818 

TENEMENT  HOUSES,  see  Fire  Insur- 
ance. 

TERM: 

Final  judgments  and  decrees  : 

Court  without  power  to  alter  decree  at 

subsequent  term,  32 
Right  of  court  to  vary  final  decree  at  term 

at  which  it  was  rendered,  31 

THREATS : 
Forcible  entry  and  detainer  : 

Acts  or   threats   causing  breach  of  the 
peace,  761 
TICKETS  AND  FARES: 
Forgery,  1099 

TIMBER  . 

Fire  insurance,  116 
Fires,  423 


TIME,  COMPUTATION  OF: 

Forthwith,  738 
TITLE,   see    Fire    Insurance;  Fixtures; 
Forcible  Entry  and  Detainer. 

TORTS  : 

Foreign  corporations  : 

Actions,  892 

Suits  by  nonresidents  for  foreign  torts,  898 

TOWNS  : 

Fish  and  fisheries,  564 

Regulated  by,  575 
TRADE  FIXTURES  (see  Fixtures)  : 
Fixtures,  644 

TREATIES  : 
Fish  and  fisheries  :  ,  . 

Conflict  between  Maryland  and  Virginia., 

583 

Rights  acquired  bv  treaty,  582 
Treaties  of  the  United  States  with  Indian 
tribes,  583 
Foreign  laws  : 

Judicial  notice,  1056,  1058 

TREES  : 

Fires,  423,  437 

TRESPASS  : 
Fish  and  fisheries 

Whether  one  approaching  water  to  fish  by 
crossing  private  property  is  a  trespasser 
571 

Fire  insurance : 

Insurable  interest  of  trespasser,  183 
Fixtures,  681 

TROVER  AND  CONVERSION,  678 
Fixtures : 

Articles  retaining  personal  character,  079 

Domestic  fixtures,  678 

Effect  of  wrongful  severance,  679 

In  general,  678 

Trade  fixtures,  678 

TRUST  DEEDS  AND  POWER  OF  SALE 
*  MORTGAGES: 
Fire  insurance : 

Clause  against  alienation,  246 

Insurable  interest  of  holder  of  deed  of 

trust,  178 
Foreclosure  of  mortgages,  780 

Advertisement  of  sale  under  power,  783 

Fire  insurance  policy,  780 

Invalid  sales,  781 

Limitation  of  action,  787  _ 

Whether  the  term  "  foreclosure  includes 

exercise  of  the  power  of  sale,  780 

TRUSTS  AND  TRUSTEES  : 

Fiduciary,  definition  of,  10 

Fire  insurance,  see  Fire  Insurance. 

Foreign  corporations :  > 

Right  to  act  as  trustee  holding  realty,  858 

TURNPIKES : 

Force,  740 

ULTRA  VIRES : 

Foreclosure  of  mortgages,  817 
Foreign  corporations : 

Presumption  that  contract  is  not  ultra 

vires,  903 

UNA  VOIDABLE  ACCIDENTS,  see  Floods. 
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UNDUE  INFLUENCE  : 
Foreclosure  of  mortgages  : 

Defense,  816 

UNION  MORTGAGE  CLAUSE,  205 

UNITED  STATES  (see  Fish  and  Fisheries; 
Foreign  Laws;  National  Corporations): 
Fixtures : 

Erections  on  another's  land,  G22 

UNITED    STATES    COURTS  (see  Final 

Judgments  and  Decrees): 
Foreign  executors  and  administrators  : 

Representative  cannot  sue  in  federal  court 
sitting  in  another  state,  947- 

UNLAWFUL  DETAINER,  see  Forcible 
Entry  and  Detainer. 

UNOCCUPIED,  see  Fire  Insurance. 

USAGES  AND  CUSTOMS  : 

Fires,  528 

Fish  and  fisheries,  560,  582 
Fixtures : 

Conveyance,  mortgage,  or  sale  of  realty, 
670 

Landlord  and  tenant,  66r 

USURY  (see  Foreclosure  of  Mortgages): 
Foreclosure  of  mortgages  : 

Against  whom  defense  is  available,  821 

UTTERING,  see  Forgery. 

VACANCY,  see  Fire  Insurance. 

VALUED  POLICIES,  see  Fire  Insurance. 

VEGETABLES  : 

Fire  insurance,  116 

VENDOR   AND   PURCHASER  (see  Fix- 
tures; Fire  Insurance): 
Fires : 

Right  to  maintain  action  where  posses- 
sion is  under  contract  to  purchase,  437 
Fixtures  : 

Agreement  as  to  character  of  articles  an- 
nexed, 634 
Forcible  entry  and  detainer  : 

Possession  under  contract,  774 
Floods  : 

When  subsequent  purchaser  of  land  may 

maintain  action  for  injuries,  703 
When  vendee  liable,  704 
When  vendor  liable,  704 

VENDOR'S  LEASE  : 
Fire  insurance : 

Statement  that  insured  is  sole  and  uncon- 
ditional owner,  236 

VENDOR'S  LIENS  : 

Fixtures,  673 
Foreclosure  of  mortgages  . 

Limitation  of  action,  787 

VENDOR'S  SALE  : 
Fire  insurance  : 

Statement  that  insured  is  sole  and  uncon- 
ditional owner,  237 

VESSEL,  PITTING  OUT,  590. 

VOYAGES,  see  Fish  and  Fisheries. 

WAGER  OF  POLICIES  : 

Fire  insurance,  138 

WAIVER,  see  Fire  Insurance. 

12 


WAR  : 

Fire  insurance  : 

Limitation  clause,  392 
Foreign  corporation,  860.  \ 

WAREHOUSEMEN  : 
Fire  insurance  : 

Warehousemen's  insurable  interest,  155 

Goods  held  in  trusi,  156 
In  general,  156 

Liability  for  moneys  collected,  156 
May  insure  to  full  value  of  property, 
156 

Scope  of  policy  on  goods  in  warehouse, 

156 

Forwarders,  1167 

WARRANTY  : 
Fire  insurance,  301 

Clause  describing  present  occupancy  not 
a  warranty  at  date  of  issuance  of  appli- 
cation, 265 

Clause  describing  present  occupancy  not 

a  warranty  for  the  future,  264 
Increase  of  risk,  284 

WATCHMAN,  see  Fire  Insurance. 
WATER  AND  WATER  COMPANIES: 
Fire  department : 

Liability  of  municipal  authority  to  water 
company  for  use  of  fire  plug,  79 

Liability  of  water  company  contracting  to 
supply  water  to  person  damaged  by  fire, 
.7? 

Liability  of  water  company  contracting  to 
supply  water,  79 

WA  TERS,  see  Floods. 

WELSH  : 

Foreclosure  of  mortgages,  782 
WHALES  : 

Fish  and  fisheries,  578 

WHALING  VESSELS,  see  Fish  and  Fish- 
eries. 

WHARFS  AND  WHARFINGERS: 
Fire  insurance  : 

Insurable  interests  of  wharfingers,  156 
WILLS  : 
Fixtures : 

Devisee's  right  to  fixtures,  637 
Foreign  corporations  : 

Right  to  acquire  and  hold  lands  by  devise,  856 
Charter,  856 
Examples,  857,  858 
In  general,  856 

Limitation  by  laws  of  domestic  state,  857 
Prohibition  by  domiciliary  statute,  857 
Public  policy,  857 
Right  to  acquire  and  hold  personal  prop- 
erty by  bequest,  858 
In  the  first  place,  552 

WLTNESSES,  see   infra,  Evidence;  For- 
gery. 

WOODEN  BULLDLNGS,  see  Fire  Limits. 
WOODLAND  FLRES,  see  Fires. 
WOODS,  see  Fires. 

WORKING  CONTRACTS: 
Fire  insurance : 

Insurable   interest  of  builders  and  con- 
tractors, 164 
WRITING  (see  Forgery): 

What  included  in  the  word  writing,  1086 
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